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BROWN  V.  PATTERSON. 
(Sopienie  Court  of  Missoari.    DiTition  No.  1. 

Dec.  23.  1909.) 
L  Witnesses  (1  144*)— Oompttenot— Teahs- 

AcnoNs  WITH  Deceased  Pebsons. 

Und«r  Rev.  St.  1899,  I  4652  (Ann.  St  1906, 
pi  2520), .  relating  to  the  competency  of  wit- 
nesMB,  a  partr  In  ejectAwnt  claiming  title 
through  a  aeceajsed  grantor  niay  not  testify  as 
to  declarations  made  hy  tile  grantor  while  in 
poaseasion  of  the  adjacent  land  ■nbMqttentl}'  Mid 
to  the  adverse  party  as  to  the  bonndaxy  line 
between  the  tracts. 

fEd.  Note.— For  other  cases,  see  Wltnenes, 
Cent.  Dig.  S  68S ;  Dec  Dig.  1 144.*] 

2.  Evidence  ^  230*)— Admibsions  bt  Gbar- 

TCMI— ADMIBBIBILITT  AS  AOAJIfST  QhANTEE. 

AdmissioDt  made  by  one  in  poeaession  ot 
real  estate  aa  to  his  claims  may  be  proved  by 
third  penoni  as  against  hia  subsequent  pur- 
diaser. 

[Ed.  Note.— For  other  cases,  see  Bvidence, 
Cent.  Dig.  H  840-851;  DecH^  I  280.*] 

&  BvroFPXL  (M  98*)  —  Pebsohb  Jowmmu  — 

SUBSEflUEIlT  PtnOHASBBB. 

Where  an  owner  conveying  a  part  of  his 
land  knew  the  true  boundary  between  the  land 
conve/ed  and  the  laud  retained  by  the  deed,  and 
atatea  that  a  certain  strip  was  included  toere- 
fn,  and  the  grantee,  with  th«  knowledge  ot  the 
frantor,  took  poneaslon  of  anch  strip  and  made 
improvMoenti  thereon,  a  snbeequent  purchaser 
from  the  grantor  ot  the  part  retained  was  «•• 
topped  from  denying  that  uie  strip  was  craveyed 
to  the  grantee. 

[Ed.  Note.— For  other  cases,  see  EBtoppsL 
Cent  Dig.  I  290;  Dec.  Dig.  198.*] 

4.  TBIAL  (I  261*)— IHSTBUCTIOWS— REqUEBTS— 

SumoiBNCT. 

Where  the  court  in  its  Instmctions  ignored 
an  issue,  a  requested  charge  on  sucb  issue, 
though  eiToneou«,  was  sufficient  to  show  that 
he  was  relying  thereon. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
DiK.  H  060.  671,  675;  Dec.  Dig.  i  261.*] 

5.  WlTlfBSSES    U   160*)  — GOMFEIXHOX— BUS- 
BAHO  AHD  Wm. 

At  common  law  and  under  Rev.  St  1899, 
I  4656  (Ann.  St  1006,  p.  2536).  Buthorlxlug  a 
married  woman  to  testify  In  enumerated  cases, 
the  widow  in  a  suit  between  strangers  may  tes- 
tify as  to  conversations  between  the  deceased 
losband  and  a  third  person  under  whom  a  party 
to  the  suit  daims,  had  In  her  presence  and  as 
to  things  which  she  knew  of  W  own  knowl- 
■edge  and  without  conTeisation  witli  her  de- 
ceased husband. 

[Ed.  Notei— For  other  cases,  see  Witnesses, 
Dec  Dig.  1 160.*] 


6.  Witnesses  ^  58*)  —  Competency  —  Hus- 
band AND  Wire— Statute. 

The  proviso  in  Rev.  St  1899,  i  4656  (Ann. 
St  1906,  p.  253^,  that  nothing  in  the  section 
shall  be  construed  to  authorise  any  married  wo- 
man while  the  relation  exists  or  subsequently  to 
testify  to  any  conversations  of  her  husband,  ap- 
plies only  to  the  cases  enumerated  in  the  sec- 
tion in  which  the  wife  may  teetlfy.  and  does 
not  disqualify  the  wife  to  testify  in  cases  not 
so  enumerated. 

[Ed.  Note.— For  other  cas^  see  Witnesses, 
Cent  Dig.  1 137;  Dec  DigTl^*] 

7.  Statuiu  (I  228*>— ConnBuenoN— **Pbo- 

TISOB." 

The  office  ot  a  proviso  Is  to  restrict  or  ex- 

{•Isln  the  general  tenns  of  the  act  ot  which  It 
onus  a  part  SQd  not  to  add  to  the  body  of 
the  anbstantive  law  nor  to  take  anythlns  there- 
from. Quoting  6  Words  and  Phrases,  tit&  "Pro- 
viso.'* 

[Ed.  Noter-F!w  other  cases,  see  Statntes. 
Cent  Dig.  |  310;  Dec.  DIgr|22&*] 

Appeal  from  Circuit  Gotirt,  Pettis  County ; 
Louis  Hoffman,  Judge. 

Action  by  William  R.  Brown  against  H.  S. 
Patterson.  From  a  judgment  for  plaintiff, 
defendant  ai^>eal8.  Reversed  and  remanded. 

Sangree  ft  B(dlllll|^  tot  appetlant  Bamett 
A  Bamett,  for  respondent. 

GBAVBS.  J.  Action  In  «]eetment  tar  2% 
acres  of  land  In  Pettis  ooonty.  Petltlcm  In 
nsnal  form  placing  ouster  as  of  April  1,  1908, 
and  alleging  damages  In  tbe  mm  of  flOO. 
The  answer  pleaded  (1)  goieral  denial,  (2) 
eatoppeHf  and  (3)  the  ten-year  statote  of  limi- 
tations. Reply  was  general  denlaL  A  trial 
before  a  jury  riesultad  In  a  vwdlct  for  plain- 
tiff  for  possession  togeOier  with  damages  In 
the  sum  of  <me  dollar. 

**Wherenpon  It  is  ordovd,  adjudged  and 
decreed  by  tbe  court  that  the  plaintiff  have 
and  recover  of  the  defradsnt  the  possession 
of  the  real  estate  described  In  the  petition  as 
follows,  to  ^t:  two  and  one-balf  (2%)  acres 
off  of  the  north  side  of  the  northwest  gnarter 
of  fhb  southwest  quarter  ot  section  19,  town- 
ship 48,  range  20,  being  a  strip  of  land  of 
uniform  width,  and  Its  length  itast  and  west 
being  the  distance  across  said  quarter  ot  said 
quarter  section  in  Pettis  county,  Missouri. 
And  that  plaintlfr  hare  and  recorar  of  the 
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defendant  the  snm  of  one  dollar  for  bis  dam- 
ages together  with  the  costs  of  this  suit  It 
is  ordered  and  adjudged  that  the  plaintiff 
have  a  writ  of  posaesalon  commanding  the 
sheriff  to  deliver  to  plaintiff  the  posBeasion 
of  said  premises,  and  commanding  him  to 
levy  and  collect  the  said  damages  and  costs 
from  defendant"  From  such  judgment  the 
defendant,  after  unsuccessful  motion  for  new 
trial  in  due  form,  appealed  to  this  court 

George  Harryman  was  the  admitted  com- 
mon source  of  title.  The  strip  in  dispute  Is 
fully  shown  by  the  following  plat  Introdnced 
in  evidence: 


RAHam  20 


DmMHeTT 

rXTTERSON 


Snr  ft  StiT 


In  other  words,  the  land  in  dispute  is  about 
acres  off  of  the  north  side  of  the  north- 
west quarter  of  the  southwest  quarter  of 
section  19,  township  48,  range  20,  In  Pettis 
county,  Mo. 

In  1884  George  8.  Harryman  was  the  owner 
of  both  tracts  of  land.  That  Is  to  say  he 
owned  the  tract  marked  on  the  plat  as  be- 
longing to  the  plaintiff  as  well  as  the  tract 
marked  on  the  plat  as  belonging  to  the  de- 
fendant both  in  said  section  10,  aforesaid. 
It  will  he  noticed  from  tbe  plat  there  Is  a 
jog  in  the  lines  of  the  land  lying  respectively 
east  and  west  of  the  range  line.  This  jog  is 
76  feet.  In  1884  one  Lewis  Bnimmett  owned 
the  land  Indicated  as  being  in  his  name  on  the 
plat  above.  On  May  2, 1884,  Brummett  bought 
from  Harryman  the  land  now  claimed  by 
Patterson.  Brummett's  land  was  in  tbe  one 
range,  and  the  land  to  be  bought  in  the  other 
was  the  jog  of  70  feet  It  Is  allied  and 
attempted  to  be  proven  that  when  BruEbmett 
bought,  the  land  now  claimed  by  Patterson, 
it  was  agreed  that  the  south  line  thereof 
should  be  an  extension  toward  the  east  of 
the  sontb  line  of  the  land  owned  by  Brum- 
mett in  range  21,  which  of  coarse  was  76  feet 
south  of  the  real  line  of  the  land  In  range  20. 
However  the  deed  from  Harryman  and  wife 
described  the  southwest  quarter  of  the  north- 


west quarter  of  section  19,  township  48,  range 
20.  Brummett  Immediately  took  poss^lon 
not  only  of  the  part  described  In  the  deed 
but  the  strip  In  dispute  as  well.  It  also  ap- 
pears that  under  this  oral  agreement  Brum- 
mett was  to  give  15  feet  off  of  the  south  side 
of  the  strip  for  a  road,  and  Harryman,  his 
grantor,  was  to  give  a  like  strip  off  of  the 
remaining  portion  of  his  land  to  the  south 
thereof.  This  agreement  seems  to  have  been 
executed,  for  It  appears  that  at  least  partial 
fences  were  erected  for  this  road  and  the 
same  was  used  as  a  road.  Brummett's  title 
passed  to  defendant  Patterson,  and  Harry- 
man's  title  through  mesne  conveyances  pass- 
ed to  the  plaintiff  Brown  in  1901.  It  also 
appears  that  none  of  the  mesne  ccmveyancers 
actually  claimed  the  strip  in  dispute,  although 
by  deed  they  conv^ed  It  The  questlona 
now  urged  Involve  the  admissibility  of  cer- 
tain excluded  evidence  atid  the  giving  and 
refusing  of  certain  instructions,  which  can 
be  better  noticed  in  tbe  course  of  the  opinion. 

1.  Whilst  Harryman  was  yet  In  the  pos- 
session of  the  40  acres  now  owned  by  Brown, 
it  Is  alleged  he  had  a  conversation  with  Pat- 
terson, the  defendant,  in  which  he  stated  to 
Patterson  where  the  south  boundary  line  of 
the  40  now  owned  by  Patterson  was,  and  this 
declaration  of  the  party  In  possession  was 
excluded  by  the  court  In  so  far  as  the  wit- 
ness Patterson  Is  concerned.  Admissions 
made  by  Harryman  to  other  witnesses,  and 
also  a  letter  from  Harryman,  Indicating  tbe 
line  was  where  defendant  now  claims  It  to 
be,  and  that  such  line,  had  been  previously 
agreed  upon  and  the  strip  of  two  and  oue- 
half  acres  sold  to  Brummett,  at  date  of  deed, 
was  admitted.  It  is  not  disputed  by  tbe 
learned  counsel  for  plaintiff  that  the  admis- 
sions of  a  party  in  possession  can  be  proved 
In  BO  far  as  such  admissions  tend  to  show 
his  claims  or  disclaims,  or  In  other  words. 
In  so  far  as  they  go  to  the  extent  and  char- 
acter of  the  title  under  which  he  holds  pos- 
sessiou.  Neither  do  they  deny  that  such  ad- 
missions, if  made  to  third  persons,  may  not 
be  used  as  against  the  subsequent  purchas- 
ers of  the  property  claimed  under  the  person 
making  such  admissions.  The  defendant  by 
proper  questions  tried  to  prove  these  admis- 
sions by  the  defeudaut  himself,  over  and 
above  certain  admissions  proved  by  third 
parties.  This  proof  the  conrt  excluded. 

We  are  of  opinion  that  the  court  was  cor- 
rect In  excluding  the  testimony  of  Patterson 
upon  this  point  it  being  shown  that  Harry- 
man was  dead  at  date  of  trial.  This  con- 
struction given  to  section  4652,  Rev.  St  1899 
(Ann.  St  1906,  p.  2520)  by  tbe  court  bears  out 
the  Judgment  of  the  court  below.  Patterson 
was  a  ^subsequent  grantee  from  Brummett. 
Brummett  and  Harryman  were  the  contract 
makers.  Patterson  was  a  party  to  the  suit 
and  was  holding  under  the  alleged  agreement 
previously  had  with  Harryman  and  Brum- 
mett. Section  4652,  supra,  closed  his  Hps  up- 
on the  death  of  Harryman.  Patterson  was 
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not  a  stranger  to  tbe  alleged  contract  wiCb 
Brammett  He  was  Brammett's  snlMeqnent 
grantee  and  assignee  of  Brammett's  claim 
against  Hairyman,  irtilch  claim  of  Brom- 
mett  vaa  the  qveatltm  at  Issne  and  on  trial, 
althongh  tben  beld  b7  Patterson. 

Tbe  statute  mentioned  dlsqaallfled  Patter- 
son, and  as  the  trial  conrt  admitted  oQier  ad- 
missions ist  Harryman,  whilst  he  was  In  poa- 
•easlon,  from  witnesses  who  were  third  per^ 
soiu,  In  this  regard  the  court  conld  not  bare 
been  expected  to  go  farther.  In  other  words 
whilst  tbe  third  parties  were  competent  to  tea- 
tlfj-  to  tbe  admlsMons  of  Harryman,  whilst 
In  possession  of  the  land  south  of  that  now 
owned  by  defendant,  It  does  not  follow  that 
a  prlT7  to  aoch  contract;  or  the  beneficiary 
of  anch  onitract  or  admission  can  testl^ 
when  It  Is  shown  that  -ttie  opposing  imrty  Is 
dead.  The  cases  cited  by  defendant  are 
easily  dlstlngnlsbed  upon  principle.  The 
statute  Itself  Is  too  fomillar  to  the  bar  of  the 
atate  to  require  reproduction  here.  This  con- 
tention of  the  defendant  will  be  ruled  against 
blm. 

2.  Defendant  claims  that  there  Is  flagrant 
txror  In  the  first  Instruction  given  In  behalf 
of  tibe  plaintiff.  Tbe  InstrucUon  reads:  "Tba 
conrt  Instructs  the  jury  that,  under  the  un- 
disputed evidence  In  this  case,  the  plaintiff  Is 
the  owner  of  the  strip'  of  land  In  cmitrover- 
sy,  unless  tbe  defeadant  haa  acquired  the 
rlgbt  to  fbe  same  by  virtue  of  flie  statute  of 
limitations  as  defined  In  the  other  Instruc- 
tions, therefore  your  verdict  must  be  for  the 
plaintiff  unless  70U  b^eve  from  Ibe  evidence 
that  tbe  d^endant  has  established  his  de- 
fense, that  be  Is  entitled  to  bold  said  land 
by  virtue  of  the  statute  of  llmltett<ms  as  here- 
inafter defined." 

It  will  be  noticed  that  ttala  InstrucUon  lim- 
its tbe  defendant  to  the  one  defenae  of  tbe 
statute  of  limitations.  It  undertakes  to  and 
does  fix  the  Issue  to  be  tried  before  the  jury. 
One  paragraph  of  the  answer  pleads  estop- 
peL  It  pleada  valuable  Improvements  had 
been  made  upon  Ibe  land  with  ttxe  knowledge 
and  consent  of  plalntUTs  grantor,  and  for 
ttaat  reas<m  the  plaintiff  was  estopped  now 
to  claim  tbe  land.  Tbe  evidence  upon  this 
point  tends  to  show  Ibat,  Immediately  after 
Brummett  got  tbe  land  from  Harryman,  he 
began  bearing  the  land  and  fencing  It  That 
this  was  done  witb  Ibe  knowledge  of  Barry- 
man.  The  evidence  as  to  the  acts  of  tbe 
parties  strongly  tends  to  show  some  agree- 
ment or  understanding  about  tUs  line.  That 
Patterson  completed  the -fence  and  as  we 
take  it  from  tbe  evidence  reduced  tbe  land 
to  cidtlvatlon.  All  this  was  done  with  tbe 
knowledge  of  Harryman,  or  hla  Immediate 
grantees  of  tbe  Brown  tract  The  evidence 
abows  that  Harryman  started  to  build  a  fence 
on  the  south  of  Bmmmetf  s  fence  some  SO 
feet,  and  that  Brammett  cut  out  tbe  fence 
row  and  a  part  of  the  intended  road.  It 
woatd  seem  Oat  tbe  land  was  rough  land. 
Tbe  answer  as  said  contained  a  plea  ot  es- 


toppel. Under  this  evidence  fbe  question  of 
estoppel  was  In  this  case,  and  tbe  court 
erred  In  giving  this  Instruction,  one  for 
plaintiff,  which  limited  Ibe  defense  of  de- 
fttidant  to  that  of  the  statute  of  limitations 
alone. 

Going  a  step  further  upon  the  question  of 
estoppel,  tbe  plaintiff's  counsel  claimed  that 
there  was  no  disputed  boundary  line,  because 
botb  Brunuiett  and  Harryman  knew  tbe  true 
line,  and  therefore  there  was  no  occasion  for 
an  agreed  bomidary  line,  and  no  proof  in 
tbe  record  of  soch  an  agreement  Orant  this 
to  be  tme,  and  tibe' evidence  tends  to  show 
that  Harryman  did  know  tbe  trne  line,  but 
there  Is  evldoice  In  tbe  record  sbowlng  that 
Harryman  said  that  this  strip  bad  been  wAA 
to  Brummett  There  Is  proctf  that  Harryman 
lived  there  for  aevenl  yean  after  Patterstm 
purdiased,  and  that  he  must  have  known  and 
did  know  of  these  improvements.  Harryman 
therefore  stood  by  and  misled  Brummett  and 
Pattnson  to  do  acts  to  their  detriment,  1.  e., 
to  fence  and  reduce  to  cultlvaUon  tbia  land. 
Had  botb  Brummett  and  Harryman  been  ig- 
norant of  tbe  true  line,  but  were  acting  upon 
what  th^  supposed  to  be  tbe  true  Une,  these 
acta  of  Brummett  and  PattOTsw  would  not 
constitute  estopp^,  but  where  Harryman  la 
shown  to  have  said  that  he  sold  tbe  land  to 
Brummett,  and  evidently  knew  tbe  tme  line, 
and  tben  stood  by  and  permitted  valuable 
Improvements  to  be  made,  and  be  himself  par- 
ticipated tbertin  by  building  his  own  fence  30 
feet  south  of  tbe  one  b^ng  built  by  Brum- 
mett, the  question  of  estoppel  comes  In  the 
caae.  In  such  casi^  there  would  be  the  will- 
ful misleading  (tf  one  part^  by  tiie  other  to 
the  detriment  of  su^  party  doing  the  acts  ot 
improvement 

In  OiMCat^ag  a  very  similar  case,  wherein 
we  held  that  there  was  no  estoppel  reason 
ot  the  land  being  reduced  to  cultivation  and 
fenced  under  the  facts  of  that  case,  Foard  v. 
McAnally,  21S  Mo.  890, 114  S.  W.,  loc.  dt  99S, 
we  took  occaaion  to  furtber  aay:  "It  must  be 
borne  in  mind  that  we  are  dealing  now  wltb 
tbe  question  of  estoppd,  and  that,  too.  In  fbe 
absence  of  an  agreed  line.  If  the  evidence 
had  disclosed  a  division  line  agreed  upon  by 
tbe  partlea,  and  In  addition  the  doing  of  snne 
act  by  one  ct  the  parties  in  pursuance  of 
such  agreonent  and  underatanding;  whldi 
act  was  induced  by  the  conduct  aa  expressed 
In  the  agreement,  and  whtdi  act  was  detrt- 
mratal  to  tbe  party,  then  we  can  see  elements 
of  estoppel  In  pals;  but,  oa  tbe  other  hand, 
if  the  building  of  tbe  fence,  the  plowing  and 
cnltlvatlon  ot  the  ground,  and  the  continuous 
use  and  possession  thereof,  wbU£h  are  the 
acte  Involved  here,  were  auperlnduced  the 
mistaken  view  entertained  by  both  parties 
that  tbe  BuppMed  line  was  the  true  line— and 
we  r^eat  without  It  b^g  an  agreed  Une— 
tben,  under  our  holdings,  we  see  no  cdemente 
of  est<vpoI  In  paia.  In  such  case  there  Is  no 
willful  misleading  of  me  party  by  tbe  ofbex 
to  his  detriment  If  the  plaintiff  bad,  aa  a 
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matter  of  fact,  known  the  true  line,  and  by 
either  acts  or  words  so  conducted  himself  as 
to  hare  misled  Meador,  to  his  detriment,  then 
a  different  question  would  be  here." 

The  case  at  bar  comes  within  the  latter 
dause  of  the  quotation  above  made.  The 
trial  court  refused  an  Instruction  upon  estop- 
pel asked  by  the  defendant,  and  whilst  the 
form  of  the  iiutructlon  may  not  fully  meas- 
ure up  to  the  law,  yet  he  had  already  cut 
out  the  entire  question  by  this  Instruction 
No.  1  for  plaintiff,  and  defendant's  Instruc- 
tion Is  at  least  sufficient  to  show  that  he  was 
pressing  that  defense.  For  the  error  in  giv- 
ing instruction  No.  1  for  plaintiff  the  case 
must  be  reversed  and  remanded,  and  In 
view  of  these  facts,  anothw  question  as  to 
the  admissibility  of  evidence  should  be  passed 
upon  which  we  will  do  In  the  next  paragraph. 

3.  A  deposition  of  the  wife  of  Brummett 
was  offered  In  evidence  by  the  defendant 
Brummett  bad  been  dead  for  some  years  and 
his  wife  had  remarried  to  a  Mr.  Hbdcer,  and 
lived  at  the  date  of  the  trial  in  California. 
In  this  deposition  she  testifies  to  many  things, 
some  important  and  some  unimportant,  which 
were  of  her  own  Individual  knowledge.  In 
the  deposition  she  testifies  to  an  t^reement 
between  Harryman  and  her  husband  as  to 
where  the  south  line  of  the  present  Patter- 
son tract  should  be  as  well  as  to  an  agree* 
ment  as  to  a  road  that  was  to  be  made  be- 
tween Harryman  and  her  husband,  who  was 
then  purchasing  the  Patterson  land.  She  tes- 
tifies to  the  charactCT  of  the  land  at  that  time. 
She  testifies  as  to  what  her  husband  did  In 
the  way  of  Improving  the  land  by  fencing  and 
clearing  out  a  fence  row.  This  question  nec- 
essarily divides  Itself  into  two  parts:  (1)  As 
to  things  which  the  wife  knew  of  her  own 
knowledge  and  without  talk  with  her  hus- 
band; and  (2)  the  conversation  heard  by  her 
and  had  by  her  husband  and  Harryman. 

(a)  At  the  common  law,  the  wife  was  not 
disqualified  from  testifying  in  a  suit  between 
strangers,  1  Oreoileaf  Ev.  (Idth  fid.)  H  SU- 
2.  As. to  facts  wbldi  she  knew  of  her  own 
knowledge  and  there  are  some  such  fiicts  In 
this  deposition,  there  can  be  no  question  as  to 
her  rl^t  to  testify.  In  case  of  Sbanklln  v. 
McCracken,  140  Mo.,  loc.  dt,  358,  41  S.  W. 
901,  this  court  In  banc  said:  "Tbe  evidence 
offered  In  this  case  clearly  does  not  come 
within  the  rule  of  exclusion  laid  down  In  any 
of  these  cases.  The  evidence  offered  was 
simply  an'  act  of  the  husband  unconnected 
with  any  'admission  or  conversation'  with 
him*  a  knowledge  of  which  the  witness  de- 
rived not  from  her  husband,  but  from  the  ex- 
ercise of  her  own  sense  of  sight,  and  we 
think  tbe  court  committed  error  In  reject- 
ing it" 

The  evidence  referred  to  was  the  proffered 
testimony  of  the  widow  as  to  the  act  of  the 
delivery  of  a  deed  to  ber  deceased  husband. 
Other  cases  are  to  the  effect  that  the  widow 
can  testify  to  matter  of  her  own  knowledge. 
1  Oreenleaf  on  Br.  (16th  Ed.)  S  254;  Cornell 


V.  Vanartsdalen.  4  Pa.,  loc.  eft  874;  Ryan  v. 
Follansbee,  47  N.  H.,  loc.  dt  101;  Blswlck  v. 
Commonwealth,  79  Ky.,  loa  dt  157;  Smith  v. 
Potter,  27  Vt,  loc  dt  808.  65  Am.  Dec.  108; 
White  T.  Perry,  14  W.  Va.,  loc.  dt  80.  Many 
cases  could  be  cited  but  these  suffice.  In 
Smith  V.  Potter,  dted  above,  Chief  Justice 
Rodfleld  of  the  Vermont  court  said:  "But 
where  the  husband  has  deceased,  it  has  long 
been  settled  that  tbe  widow  may  testify  to 
matters  of  her  own  knowledge  end  indeed  to 
all  matters  in  r^ard  to  any  transaction  af- 
fecting her  husband's  Interest,  unless  It  In- 
volve the  dlBcloHure  of  matters  of  confidence 
between  the  husband  and  wife,  or  to  trans- 
actions affecting  the  cliaracter  of  her  husband, 
unless  she  is  herself  interested  In  favor  of  tbe 
testimony  given.  This  was  expressly  decided 
In  £dgell  V.  Bennett,  7  Vt  634.  And  this 
was  before  the  rule  of  the  English  courts, 
and  has  long  been  practiced  upon,  in  this 
state,  at  the  Jury  trials.  The  statute  having 
removed  all  objections,  oo  accotmt  of  Inter- 
est, It  becomes  an  inquiry  merely,  whether 
the  testimony  is  objecticmable  as  containing 
matters  of  confidence,  or  tending  to  discred- 
it the  husband.  The  deposition  In  question 
does  not  seem  to  be  of  this  character,  and, 
if  relevant  to  the  issue,  was,  we  think,  ad- 
missible." There  was  evident  error  in  ex- 
cluding the  deposition  of  Mrs.  Ho<^er  as  a 
whole,  and  for  this  error  tbe  cause  should  be 
remanded  for  a  new  trial. 

(b)  But  going  to  the  more  vital  question 
and  the  one  which  should  be  passed  upon  In 
order  to  enlighten  the  court  In  the  new  trial, 
1.  e.,  should  Mrs.  Hocker  be  permitted  to  tes- 
tify as  to  any  contract  or  agreement  made 
between  Harryman  and  her  deceased  hus< 
band,  Brummett.  In  her  presence?  Death 
has  sealed  the  lips  of  both  actors.  Brum- 
mett's  Interest  In  this  agreement  long  since 
passed  to  Pattenxm,  at  least  In  a  way.  Har- 
ryman's  views  of  tbe  contract  or  agreement 
and  his  Interest  therein,  have  In  a  way  pass- 
ed to  Brown.  Now  can  Brummett's  widow 
declare  to  the  world  this  contract?  The  pres- 
ent action,  so  far  as  the  widow  Is  concerned. 
Is  between  strangers.  In  such  case,  she  was 
at  common  law  entitled  to  testify.  The  com- 
mon-law rule  has  well  been  stated  by  Oreen- 
leaf. 1  Greenleaf  Ev.  (ISth  Ed.)  |i  333c,  334, 
and  335.  In  section  333c,  supra,  it  Is  said: 
"Testimony  by  a  husband  or  wife  may  Involve 
any  one  or  more  of  three  distinct  and  Inde- 
pendent iwlnciples,  not  always  kept  separate 
by  authors  and  Judges:  (1)  One  spouse  may 
not  testify  for  the  other;  (2)  one  spouse 
may  not  testify  against  the  other;  (8)  one 
spouse  may  not  testify  to  confidential  com- 
munlcatlonB  by  the  other.  The  first  rests 
on  the  notion  of  Interest  i.  e.,  tbe  nntrust- 
worthlness  of  one  spouse  as  likely  to  fa- 
vor the  other  by  testifying  falsely  on  the 
other's  behalf.  Tbe  second  rests  on  a  no- 
tion of  policy  or  sentiment,  that  It  Is  a  hard- 
ship to  the  one  to  be  condemned  by  the 
testimony  of  tbe  other,  and  that  th»  allow* 
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ance  of  lacb  a  practice  would  tend  to  dis- 
turb marital  harmony.  Tbe  tblrd  reetB  on  a 
public  policy  similar  to  tbat  wbich  protects 
confldmtial  commnnlcatloiis  between  attor- 
ney and  client.  gOTemment  and  informer,  and 
certain  otber  classes  of  persons;  tbe  thought 
being  tbat  the  fall  activity  and  benefit  of 
the  relation  cannot  be  attained  unless  the 
persons  in  It  have  full  security  in  advance 
that  their  confidences  cannot  be  disclosed." 
Tbe  evidence  offered  In  this  deposition  as 
to  the  contract  falls  under  the  ban  of  neither 
of  the  three  principles  announced  by  the  au- 
thor, nor  under  tbe  reasons  for  tbe  three 
principles.  For  In  the  case  at  bar  the  sur- 
viving spouse  Is  neither  testifying  for  or 
against  her  husband,  nor  Is  she  testl^tng  to 
confidential  communications  between  bus- 
band  and  wife.  Confidential  communications 
between  husband  and  wife  usually  fall  un- 
der the  ban  of  secrecy,  notwithstanding  tbe 
relationship  has  ceased  either  by  divorce  or 
death.  But  the  evidence  here  Is  not  In  the 
nature  of  confidential  communications  be- 
tween husband  and  wife.  There  can  be  no 
such  character  of  conversation  In  the  pres- 
CTce  of  a  third  party.  But  further,  this  Is 
not  a  conversation  between  husband  and 
wife,  but  a  conversation  between  the  bus- 
band  and  a  third  party  In  tbe  presence  of  tbe 
wife.  Irving  out  for  the  present  tbe  con- 
sideration of  our  statute,  which  we  will  con- 
sider In  another  paragraph,  we  are  of  opin- 
ion tbat  the  testimony  of  this  woman  was 
competent  on  the  matter  of  tbe  agreement. 

In  addition  to  tbe  authorities  cited  and  dis- 
cussed, supra,  the  following  additional  cases 
lend  support  to  these  views.  McGuIre  v. 
Maloney,  1  B.  Hon.  (Ky.)  224;  Splvey  et  al. 
T.  Platon,  29  Ark.,  loc.  dt  608;  Litchfield 
T.  MerrItt,  102  Mass.,  loc.  clt  524;  Pratt  v. 
Delavan,  17  Iowa,  loc.  clt  309;  Stuhlmuller 
T.  Bwlng,  80  Miss.  447;  French  v.  Ware,  65 
Vt  338,  26  AU.  1096. 

4.  But  In  arguing  that  this  testimony  of 
tbe  widow  is  lucompetent  tbe  plaintiff  plants 
himself  behind  a  proviso,  at  tbe  end  of  sec- 
tion 46Se,  Rev.  8t  1899  (Ann.  8t  1906,  p. 
2536).  Tbe  section  fn  full  reads:  "No  mar- 
ried woman  shall  be  disqualified  as  a  wit- 
ness In  any  civil  suit  or  proceeding  prosecut- 
ed In  the  name  of  or  against  her  husband, 
whether  joined  or  not  with  her  husband  as  a 
party,  In  tbe  following  cases,  to  wit:  First 
in  actions  upon  policies  of  Insurance  of  prop- 
erty, 80  far  as  relates  to  the  amount  and  val- 
ue of  the  property  alleged  to  l>e  Injured  or 
destroyed;  second.  In  actions  against  car- 
riers, so  far  as  relates  to  the  loss  of  property 
and  tbe  amount  and  value  thereof;  third.  In 
all  matters  of  business  transactions  when 
the  transaction  was  had  and  conducted  by 
such  married  woman  as  tbe  agent  of  her 
buflband;  and  no  married  man  shall  be  dis- 
qualified as  a  witness  in  any  such  dvU  suit 
or  proceeding  prosecuted  In  the  name  of  or 
against  hla  vire,  whether  he  be  Joined  with 
ber  or  not  as  a  party,  when  such  suit  or  pro- 


ceeding  Is  based  upon,  grows  ont  of,  or  is 
connected  with,  any  matter  of  business  or 
business  transaction  where  tbe  transaction 
of  business  was  had  with  or  was  conducted 
by  such  married  man  as  the  agent  of  bis 
wife:  Provided,  that  nothing  in  this  section 
shall  be  construed  to  authorize  or  permit 
any  marrtM  woman,  while  the  relation  ex- 
ists, or  subsequently,  to  testify  to  any  admis- 
sion or  conversations  of  her  husband,  wbetb- 
er  made  to  herself  or  to  third  parties." 

As  said  by  Henry,  J.,  in  Holman  v.  Bachus, 
73  Mo.,  loc.  dt  60 :  "The  proviso  Is  clumsily 
constructed."  Plaintiff  relies  upon  this  Hol- 
man Case,  and  the  cases  ot  Moore  r.  WIngate, 
63  Mo.  898,  and  Johnson  v.  Qnarles,  46  Mo, 
423,  as  supporting  his  contention  that  this 
proviso  excludes  tbe  testimony  of  Mrs.  Book- 
er as  to  the  conversation  had  In  her  presoice. 
He  also  relies  upon  several  cases  from  Ihe 
Courts  of  Appeals,  which  cases  dte  tbe  cases 
from  this  court  supra.  The  broad  lan- 
guage of  tbe  Holman  and  Moore  Cases  was 
thus  commented  upon  by  this  court  in  tbe 
more  recent  case  of  Lynn  v.  Ho<^aday.  162 
Mo.,  loc.  cit  123.  61  8.  W.  888  <85  Am.  St 
Rep.' 48(9:  "In  Hoore  v.  WIngate^  68  Mo. 
39S,  locL  dt  40^  concerning  tbe  pioTlso  now 
under  discussion.  It  was  said:  'This  provi- 
sion ot  tbe  statute  was  Intended  to  app^  to 
all  cases,  whethw  the  fanabsnd  was  a  party 
to  the  action  or  not'  Tbe  language  Is  broad- 
er there  than  necessary ;  it  would  have  been 
sufficient  If  it  said  that  the  provision  applied 
to  the  facts  <tf  tbat  casb  And  perhaps  all 
that  there  was  Intoided  was  tbat  it  api^led 
as  well  to  a  case  In  which  her  husband  or  his 
estate  wss  interested  as  it  did  to  a  case  In 
whlcb  he  was  a  party.  That  it  was  not  In- 
tended to  construe  the  statute  as  Imposing 
a  new  disqualification  on  a  wife  Is  shown  by 
the  words  immediately  following:  'It  was 
Intttided  to  leave  tbe  disabilities  of  a  married 
woman,  in  reference  to  these  matters,  Just 
as  they  were  at  common  law.*  In  Holman 
V.  Bachus,  73  Mo.  49,  a  similar  broad  ex- 
pression is  found,  but  the  same  idea  prevails 
through  tbe  opinion,  that  the  statute  only 
dealt  with  existing  common-law  disabili- 
ties. In  tbat  case  the  estate  of  deceased 
husband,  though  not  sued,  was  interested. 
There  Is  nothing  In  Willis  v.  Gammlll,  67 
Mo.  730;  McFadln  v.  Catron,  120  Mo.  253 
[29  S.  W.  606],  or  Shanklln  v.  McCracken, 
140  Mo.  356  [41  8.  W.  898]  to  which  we  are 
referred,  contrary  to  this  view." 

In  the  same  case  in  discussing  the  force 
and  effect  of  this  proviso,  this  court  further 
said:  "But  there  was  no  objection  made  to 
her  competency  as  a  witness  on  -the  ground 
tbat  she  was  a  party  in  Interest  to  the  con- 
tract alleged  to  have  been  made  by  tbe  de- 
ceased, but  It  was  only  on  tbe  ground  tbat 
she  Was  tbe  wife  of  deceased,  and  tbe  argu- 
ment in  the  brief  of  counsel  Is  that  she  was 
disqualified  by  tbe  trams  of  the  proviso  In 
section  8922,  Revised  Statutes  1880,  now  sec- 
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tfon  4656,  Revised  Statutes  1809.  Tbe  stat- 
ute declares  that  no  married  woman  shall 
be  disqualified  as  a  witness  in  a  clvU  suit 
prosecuted  In  the  name  of  or  agalust  her 
husband  In  certain  eases,  and  speclQes  the 
casee,  but  this  Is  not  one  of  them.  Then  It 
adds:  'Provided,  that  nothing  in  this  sec- 
tion shall  be  construed  to  authorize  or  pre- 
vent any  married  woman,  while  the  relation 
exists,  or  subsequently,  to  testify  to  any  ad- 
mission or  conversations  of  her  husband, 
whether  made  to  herself  or  to  third  parties.' 
That  proviso  by  its  very  terms  Is  only  a  re- 
striction of  the  right  in  that  section  confer- 
red. Tbe  section  enables  a  married  woman 
to  testify  in  certain  kinds  of  cases  In  which 
by  the  common  law  she  was  disqualified,  but 
having  qualified  her  as  a  witness  in  those 
cases,  it  adds  in  effect,  that  in  exercising 
the  right  there  conferred  she  fs  not  to  speak 
of  what  her  husband  may  have  said  to  her 
or  to  any  one  els&  It  is,  on  the  whole,  an 
enabling  and  not  a  disabling  statute.  Bates 
T.  Forcht,  89  Mo.  121  [1  S.  W.  120].  The  re- 
striction In  the  proviso  Is  not  on  a  capacity 
she  bad  before,  bnt  only  on  the  privilege 
there  conferred.  At  common  law,  in  a,  suit 
betweai  strangers,  in  which  nether  the  in- 
terest of  boself  nor  that  of  her  hosband  was 
affected  Bhe  was  a  competoit  witness  to  tes- 
tify to  a  conversation  between  her  husband 
and  a  third  person.  1  Greatleaf  E}r.  (16ttk 
Bd.)  H  S41,  S42.  Sncta  a  case  would  not  come 
within  the  purview  of  that  sCatutew" 

It  thus  appeaxn  that  we  have  held  that  the 
porpoae  ot  thia  prorlso  was  to  rastrlct.  In 
the  way  mentioned  In  the  proviso,  the  grants 
contained  In  the  prevlons  prorlidona  of  the 
atatote;  that  its  purpose  was  not  to  take 
from  the  body  of  the  common  law  rights 
there  given,  bat  simply  restrict  the  terms  of 
ttie  preceding  portions  of  the  statute.  We 
are  firmly  of  the  opinion  that  the  views  in 
the  I^n  Case  are  correct  The  purptMse  of 
a  proviso  Is  not  to  create  new  rights  or  make 
new  law  or  to  take  away  old  rights  existing 
under  the  law  or  to  repeal  a  part  of  existing 
substantive  law,  bnt  to  restrict  or  restrain 
the  preceding  portion  of  the  statute  of  whidi 
it  forms  a  part.  As  has  been  often  said  this 
statute  is  an  enabling  statute  and  not  a  dis- 
abling statute^  If  plafntifl's  contentlcm  is 
true,  it  Is  both,  for  the  first  part  gives  rights 
not  possessed  undn  the  common  law,  and 
proviso  takes  away  rights  previously  possess- 
ed under  tbe  C(Hnmon  law. 

In  addition  to  what  Valllant,  J.,  aald  in  the 
L^nn  Case  It  might  not  be  amiss  to  look 
elsewhere.  In  case  of  People  ex  reL  Murphy 
V.  KeUy,  6  Abb.  N.  a,  loc.  dt  405,  the  New 
York  Court  of  Appeals  adopts  this  definition 
of  proviso^  as  taken  from  Hatter  of  Second 
Ave;  M.  B.  Church,  66  N.  T.  39S:  "A  proviso 
In  a  grant  or  enactment  is  something  taken 
bade  from  tbe  power  first  declared.  The 
grant  or  enactment  Is  to  read,  not  as  if  the 
larger  power  was  ever  given,  hut  as  if  no 
more  was  ever  given  than  Is  contained  with- 


in the  terms  or  bonds  of  tbe  proviso."  As 
applied  to  an  enactment  or  law,  Words  and 
Phrases,  vol.  6,  p.  6755,  thus  speaks  of  the 
office  of  a  proviso:  "The  office  of  a  'proviso* 
1b  to  limit  or  restrict  the  general  language 
preceding  It,  and  not  to  enlarge  the  enacting 
clause.  Commonwealth  v.  Charity  Hospital, 
48  Atl.  906,  907,  199  Pa.  119;  Patterson  v. 
Winn,  24  U.  S.  (11  Wheat)  380,  387,  6  L.  Ed. 
500;  Van  Relpen  v.  Jersey  City,  33  Atl.  740. 
742,  58  N.  J.  Law,  262;  State  v.  Browne,  57 
N.  W.  659,  660,  56  Minn.  269."  So,  too,  says 
Black  on  Interpretation  of  Iaws,  page  271: 
"The  office  of  a  proviso  is  not  to  enlarge  or 
extend  the  act  or  tbe  section  of  which  it  is 
a  part,  but  rather  to  put  a  limitation  or  a 
restraint  upon  the  language  which  the  Legis- 
lature has  employed."  In  32  Cyc.  p.  743,  the 
following  outline  of  the  purposes  of  a  proviso 
to  a  law  is  given:  "A  clause  which  gener- 
ally contains  a  condition  that  a  certain  thing 
shall  or  shall  not  be  done  in  order  that  some- 
thing in  another  clause  shall  take  effect; 
something  ingrafted  upon  a  preceding  enact- 
ment, generally  Introduced  by  the  word  'pro- 
vided' ;  something  grafted  Upon  a  preceding 
enactment,  and  is  Intimately  used,  for  the 
purpose  of  taking  special  cases  out  of  the 
general  enactments,  and  providing  specially 
for  th&n;  somettUng  taken  back  from  tbe 
power  first  declared."  To  a  like  effect  Is  2 
t>ewls*  Sutherland  Statutory  Construction,  p. 
674,  whereat  It  is  said:  "The  proper  function 
of  a  proviso  being  to  limit  the  language  of  the 
Legislature,  It  will  not  be  deemed  intmded 
from  doubtful  words  to  «ilarge  or  extend 
the  act  or  the  provision  on  whidi  It  Is  In- 
grafted." And  on  the  preceding  page,  tbe^ 
same  author  says:  "Tbe  natural  and  appro- 
priate office  of  the  tHTovlso  being  to  restrain 
or  qualify  some  preceding  matter,  it  should 
be  confined  to  what  precedes  it,  unless  it 
clearly  appears  to  have  been  intended  to 
apply  to  some  othra-  matter.  It  is  to  be  con- 
strued in  connection  with  the  section  of 
which  It  forms  a  part,  and  it  la  substantially 
an  exception.  If  it  be  a  proviso  to  a  particu- 
lar section,  it  does  not  apply  to  others  un- 
less plainly  Intended.  It  should  be  construed 
with  reference  to  the  immedlatdy  preceding 
parts  of  the  clause  to  which  it  is  attached. 
In  other  words,  tbe  proviso  will  be  so  restrict- 
ed in  the  absence  of  anything  In  Its  terms,  or 
the  subject  it  deals  with,  evincing  an  inten- 
tion to  give  It  a  broader  effect  It  is  not  an 
arbitrary  rule  to  be  enforced  at  all  events, 
bnt  is  based  on  the  presumption  that  the 
meaning  of  the  lawmaker  is  thereby  reached.** 
As  stated,  by  Judge  Henry,  this  proviso 
is  not  as  dear  as  it  might  be,  bnt  there  is 
nothing  in  It  to  indicate  a  purpose  upon  the 
part  of  the  Legislature  to  braiKh  ont  into  the 
field  of  changing  the  prior  existing  substan- 
tive law.  A  fair  and  reasonable  construc- 
tion was  given  to  it  by  Valliant,  J.,  In  tbe 
Lynn  Case,  supra.  The  act  itself,  which  In 
present  fOrm  appeared  first  in  1874,  grants 
to  the  wife  the  privilege  of  testifying  for 
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ber  hasband  In  three  classes  of  cases;  and 
to  the  hoaband  the  right  to  testify  for  his 
wife  In  one  class  of  cases.  Prior  to  1874,  the 
husband  was  not  Indnded.  The  act  Itself 
then  grants  rlgbta  which  were  not  enjoyed 
under  the  common  law.  It  enables  the  hue- 
band  and  wife  to  testify  where  they  could  not 
testify  before  under  the  law.  It  Is  more 
reasonable  to  say  that  the  Legislature  meant 
by  this  proviso  to  say  to  the  wires:  We 
hare  given  you  the  right  to  testify  In  certain 
cases,  but  la  so  doing  you  must  not  do  the 
things  mentlooed  in  the  proviso,  than  It  would 
be  to  say  to  thrai,  that  whilst  by  the  body  of 
the  act  we  hare  given  you  rights  not  possess- 
ed under  the  common  law,  yet  by  the  pro- 
viso we  have  made  some  new  substaQtive 
law,  by  taking  from  you  ottier  rights  which 
you  did  possess  at  common  law.  The  I^nn 
Case  properly  deflnea  the  scope  and  meaning 
of  the  proviso  lnTolv«f  In  this  suit.  It  is 
not  the  purpose  of  a  mere  proviso  to  add  to 
the  body  of  the  substantive  law,  nor  to  take 
anything  therefrom.  Its  purpose  Is  to  re- 
strict, limit,  or  explain  the  general  terms 
of  the  act  of  which  It  forma  a  part.  (Vol.  6, 
Words  and  Phrases,  title  "Proviso.")  So  con- 
struing this  provlsf^  and  it  appearing  that  at 
commcm  law  Mrs.  Hocker  was  a  competent 
witness  In  an  action  between  strangers,  it 
follows  tiiat  ber  whole  deposition  was  com- 
petent. 

5.  Appellant  Insists  In  tbe  assignment  of 
errors  that  the  trial  court  emA  In  giving  In- 
stmctlon  Na  2  fbr  the  plaintiff.  This  In- 
stmctltm  dedares  that  an  oral  agreement  to 
sell  tbe  dteputed  property  by  Harryman  to 
Bmmmett  Is  void.  And.  further,  that  no 
contract  for  the  sale  of  real  estate  la  valid 
unless  in  writing.  The  instruction  is  a  little 
emphatic  In  its  wording,  but  was  {terhapa  well 
enough  under  the  pleadings.  A  verbal  con- 
tract to  convey  lands  ia  not  always  void,  but 
specific  performance  thereof  may  be  enforced 
under  conditions  well  known  to  the  profes- 
sion. 

Upon  the  whole,  this  cause  should  be  and 
is  reversed  and  remanded. 

YALUAKT,  concnrs.  WOODSON.  J., 
concurs  In  result  and  in  the  opinion,  except 
lie  expresses  no  opinlfm  on  the  Holman  and 
Wlngate  Cases  discussed  In  this  opinion. 
IiAMM,  P.      does  not  siL 


McKBB  et  al.  v.  DOWNING. 

<Supreme  Court  of  Missouri,  Division  No.  2. 
Dec;  14. 1809.) 

1.  TBV8T8  (I  see*)  —  ESTABLISHMEBTt— NECES- 

auT  Pasties— ADU1ITI8TRAT0B. 

Id  a  suit  by  heirs  to  establish  a  resulting 
trust  in  land  on  the  xround  that  defendant,  dece- 
dent's husband,  used  her  separate  property  to 
buy  the  land  and  took  title  to  himself,  where  it 


was  cot  charged  In  the  petition  that  the  laud 
was  needed  to  par  decedent's  debts,  and  it  did 
not  appear  that  she  had  any  debts  at  ber  death 
or  that  any  administrator  had  bees  appointed,  or, 
tf  theie  had,  whether  or  not  he  had  made  final 
settlement,  such  administrator  was  not  a  neces- 
iiary  party,  since  the  land  on  decedent's  death 
descended  to  her  heiis,  subject  to  the  paramount 
right  of  creditors  of  tbe  estate  to  have  it  sold 
by  the  administrator,  up<m  an  order  of  court,  to 
pay  decedent's  debts. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Cent 
Dig.  8S  574r-577 ;  Dec.  Dig.  8  30a»] 

2.  Trusts  (I  359*)— BEstii.TiNO  Tbtjsts— Reic- 

EDIE8  or  BENEnCIABIES. 

Those  who  are  the  equitable  trenefldal  own- 
ers of  a  fund  which  has  been  invested  by  another 
In  land,  who  has  taken  the  le^al  title  to  him- 
self, may  sue  for  the  land  itself  or  for  the 
amount  of  money  so  converted,  with  Interest 
theraon  from  the  time  of  tbe  conversion. 

[Bd.  Note.— For  other  cases,  see  Trusts,  De& 
Dig.  i  359.*] 

3.  Pabtieb  (8  75*)- Defects— Mode  of  Rais- 
ing Objection. 

A  defect  of  parties  plaintiff  cannot  be  rais- 
ed bjL  a  motion  for  jude^ment  on  the  pleadings, 
but  If  the  defect  is  apparent  on  tbe  face  of  toe 
petition,  it  must  ha  raised  by  demurrer,  and,  it 
the  petition  is  sufficient  on  its  face,  the  objec- 
tion must  l>e  taken  by  the  answer. 

[Ed.  Note.— For  other  cases,  see  Parties,  Cent. 
Dig.  88  115,  lie;  Dec.  Dig.  (  75.*J 

4.  Pleading  (8  345*)  —  Motions  —  JunoMENT 
ON  Pleadings. 

Defendant  is  not  entitled  to  judgment  upon 
the  mere  filing  of  tbe  petition,  unless  the  peti- 
tion states  such  facts  as  clearly  show  that  plain- 
tiff is  not  entitled  to  Judgment. 

[Ed.  Note. — ^For  other  cases,  see  Pleading, 
Cent  Dig.  8  1055 ;  Dec.  Dig.  {  345.*] 

5.  LnOTATioN  OP  Actions  (I  73*)— Aotioh  to 
Becotkb  IiAND  Held  xh  Tbcbt  —  APEXZoa- 
TioN  or  Statutes. 

Rev.  St.  1899,  f  4271  (Ann.  St  1906.  p. 
2345),  provides  that  civil  actions  other  than 
those  for  the  recovery  of  real  property  can  only 
be  commenced  wiUiin  the  periods  prescribed  in 
tbe  article  (article  2.  of  the  dilpter  "Umtta- 
tion  of  Actions,"  relating  to  personal  actions}. 
Section  4279  provides  that,  if  any  i>erson  enti- 
tled to  bring  an  action  specified  in  the  article 
be  under  any  of  certain  disabllltlM,  he  may 
sue  after  its  removal.  Section  4281  of  tbe 
same  article  provides  that  if  any  person  so  en- 
titled to  sue  die  before  the  expiration  of  the  time 
therein  limited  for  the  commencement  of  suit, 
if  such  cause  of  action  shall  survive  to  his  rep- 
resentatives, his  executor  or  administrator  may, 
after  the  expiration  of  mdtt  time  and  within  one 
year  after  such  death,  commence  such  action,  but 
not  thereafter.  Held,  that  section  42S1  applies 
only  to  personal  actions  and  cot  to  a  suit  by 
heirs  to  recover  land  alleged  to  be  held  by  de- 
fendant as  trustee  for  decedent,  his  wife,  and  the 
liroltatiou  applies  only  to  decedent'a  executor  or 
administrator. 

[Ed.  Note.- For  other  cases^  see  Umltation  of 
Actions,  Dec.  Dig.  1  78.*] 

e.  LiHiTATion  or  AononB  (I  78*>— Acnoiv  to 
Recover  Land  Held  m  Tbubt — Makbied 
Woman  Dtino  in  Covertubb, 

Such  an  action  to  recover  land  would  be 
governed  by  Rev.  St.  1S99,  I  4265  (Ann.  St. 
1906,  p.  2338),  providing  that,  if  a  person  enti- 
tled to  bring  any  action  specified  in  the  article 
(Limitation  of  Real  Actions),  be  at  the  time  of 
the  accrual  of  the  right  of  action  a  married 
woman,  the  time  of  such  disability  shall  not  be 
any  portion  of  the  time  limited  for  beginning 


•For  otber  eases      same  topic  and  secUon  NUMBER  io  D«c.  *  Am.  Digs.  1907  to  date,  ft  Reportw  ladsxes 


Digitized  by 


Google 


8 


124  SODTHWESTERN  RE^BTEB. 


(Mo. 


the  action,  bat  her  action  wilt  not  be  barred  for 
24  yean  from  tfae  time  It  accraes;  and'sectioo 
4267  proTiding  that,  if  sach  married  woman  die 
iatefltate  while  under  the  same  coverture  and 
within  24  years  after  the  cause  of  action  ac- 
crued, her  heirs  may  commence  trach  action  with- 
in 3  years  after  her  death. 

[Eld.  Note^For  other  caies,  we  limitation  of 
AcUone,  Dec.  Big.  |  73.*] 

7.  LnoTATzoN or  Acnons  (I73*>— Acnon  to 
Recovbb  Lano  Held  iit  Tmta  roB  Mab- 

BIBD  WOHAN. 

Under  such  statntes,  where  a  woman  was 
married  January  14,  18S1,  and  her  husband,  al- 
lesed  to  have  purchased  land  in  his  own  name 
with  her  money,  purchased  it  November  8,  1883, 
and  the  wife  died  September  14,  1908,  an  action 
by  her  heirs  to  recover  the  land  brought  before 
July  9,  1906,  is  not  barred  by  limitation. 

[Ed.  Note^For  other  cases,  tee  limitation  of 
Actions,  Dec  Dig.  {  73.*] 

&  LnciTATioir  or  Acmoira  (1  IM*)  -•Plxad- 

ino— SumciBNor. 

An  allegation  in  an  answer  that  the  action 
was  barred  by  limitation  because  not  brought 
within  one  year  after  tlie  death  of  plajntiifo' 
decedent  does  not  prove  Ittelf,  and  ia  not  suffi- 
cient to  show  that  the  aitlt  was  not  brought 
within  that  time. 

[Ed.  Note.— For  other  cases,  see  Lindtati<m  of 
Actions,  Dec.  Dig.  |  198.*] 

9.  Appeai,  aitd  Ebbob  (}  678*)  —  Bicobd — 

QuEsnoNB  Pbebented  for  Retibw. 

Even  if  the  suit  be  ctmsidered  a  personal 
action  seeking  for  a  monetary  jndgmei^t  as  for 
conversion,  the  judgment  cannot  be  reversed  be- 
cause the  suit  was  not  brousht  within  a  year 
after  the  death  of  plaintiffs^  intestate,  where 
there  is  nothing  In  the  record  by  which  It  could 
be  determined  when  the  action  was  brought. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Oent  Dig.  I  2878;  Dec  Dig.  |  078.*] 

10.  Appeal  and  Bbbox  (|  ^*)-«RBvnw  — 

E4)UITT   CaBU  — EteONSOUS  RtrUNQB  OH 

EVIDEKCE. 

While  in  a  law  case  tfae  Snpreme  Court 
would  not  consider  an  assignment  of  error  to  the 
admission  of  evidence,  where  no  exception  was 
saved  to  the  court's  action  in  declining  to  rule 
thereon,  in  an  equity  case,  the  exclusion  of  com- 
petent testimony  or  the  admission  of  incompe- 
tent testimony  by  the  chancellor  is  of  no  great 
concern  on  appeal,  if  the  evidence  is  so  preserv- 
ed that  the  reviewing  court  can  have  it  all  be- 
fora  it;  so  that  it  can  be  considered  for  what 
it  is  worth  and  can  be  admitted  or  excluded,  and 
the  competency  of  plaintiffs  as  witneMes  may  be 
conndered  on  such  an  appeal,  though  no  excep- 
tion was  saved  to  the  failure  of  the  chancellor 
to  rule  upon  their  competency. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Kijoi^  Cent  Dig.  If  1409-1475;   Dec  Dig.  { 

11.  Husband  and  Wire  (|  115*)— Wife's  Sep- 
ABATS  ElBTATB— GonsEnr  TO  HUSBAnD'S 
Use. 

All  personal  property  belonging  to  a  woman 
at  the  time  of  her  marriage  belougs  to  her  as 
her  separate  estate  unless  reduced  to  the  hus- 
band's possession  with  the  wife's  express,  writ- 
ten assent,  under  the  express  provisions  of  Rev. 
St.  1899.  I  4340  (Ann.  St.  190i3.  p.  2382). 

TEkl.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  i  115.*] 

12.  Husband  and  Wife  (|  135*)— Wife's  Sep- 
ABAT*  Estate— Use  by  Husband  Without 
Wife's  Wbitten  Assent. 

Act  of  a  husband  in  using  his  wife's  indi- 
vidual, personal  property  to  buy  land  without 


her  written  assent.  Bud  taking  title  In  his  own 
name,  is  a  fraud. 

_nid.  Note.— For  other  cases,  tea  Bnsband  and 
mfe,  Dec.  Dig.  1 1S&*] 

13.  Witnesses  (f  145*>— Successobs  in  Inteb- 
EST  OF  DBCEDEinv-GonBtBuonoR  of  Stat- 
ute. 

Rev.  St.  1S99,  {  4G52  (Ann.  St.  1906.  p. 
2620),  provides  that,  in  actions  where  one  of 
the  original  parties  to  the  contract  or  cause  of 
action  in  issue  and  on  trial,  la  dead,  the  oUier 
party  to  such  contract  or  cause  of  action  ahaJl 
not  be  permitted  to  testify  either  in  his  own  fa- 
vor or  in  favor  of  any  party  to  the  action  claim- 
ing under  him ;  and  no  party  to  such  auit  or 
proceeding  whose  right  of  actira  or  defense  is  de- 
rived to  him  from  one  wbo  is,  or,  if  living,  would 
be,  subject  to  the  foregoing  disqualification,  shall 
be  admitted  to  testify  in  his  own  favor.  Piain- 
tiifs,  heirs  of  decedent,  sued  decedent's  husband 
to  recover  land  uurcbased  by  him  with  dece- 
dent's separate  property  without  her  written  as- 
sent, title  to  wMch  was  taken  In  his  own  name. 
Held,  that  idaintlfls  were  not  incmnpetent  as 
witnesses  because  ot  the  incompetency  of  dece- 
dent to  testi^  as  **od^  of  the  original  i>artie8  to 
the  contract  *  *  *  io  issue  and  on  trial,** 
since  no  contract  was  in  iasue  In  the  suit,  and 
she  was  not  a  partr  to  the  contract  for  th* 
purchase  of  the  land  by  her  husband. 

[Ed.  Note.— For  oOin  cases^  see  Witnesses, 
Dec.  Dig.  i  145.*1 

14.  Witnesses  (S  145*)— Successobs  in  Inteb- 
BST  OF  Decedent— Constbuction  of  Stat- 
ute. 

The  statute  providing  that  other  party 
to  such  •  «  •  cause  of  action  shall  not  be 
admitted  to  testify,  either  io  his  own  favor  or  in 
favor  of  any  party  to  the  action  claiming  under 
him,"  meaning  under  the  living  party,  and  not 
the  deceased  party,  plaintiffs  dainung  under 
decedent  would  not  be  disqualified  tiiereby. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  S  145.*] 

15:  WiTNEBBES  (1 145*)— Successobs  in  Inteb- 
est  of  Decedent— GoNBTBucnoN  or  Stat- 
ute, 

PlalutlffB  were  not  disqualified  by  Uie  clause, 
"and  no  party  to  such  suit  or  proceeding  whose 
right  of  action  or  defense  is  derived  to  him 
from  one  wlio  is,  or  If  living,  would  be  subject  to 
tfae  foregoing  disqualification,  shall  be  admitted 
to  testily  in  his  own  favor,"  since  their  dia- 
Qualification  Is  made  "subject  to  tbe  foregoing 
disqualification"  of  decedent,  and  tbe  foregoing 
part  of  the  section  would  not  disqualify  her  but 
only  the  living  party. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec  Dig.  S  145.*] 

16.  Equity  (J  73*)—Action— Laches. 

Courts  do  not  look  favorably  upon  claims  of 
many  years'  standing  where  all  the  fiacts  might 
have  been  established  by  a  timely  suit  and  are 
slow  to  disturb  land  titles  which  have  existed 
for  many  years,  and  where  neither  of  the 
parties  wbo  are  the  most  concerned  can  testify, 
one  being  dead  and  the  other's  mouth  being  clos- 
ed by  that  fact;  and  under  such. circumstances, 
in  order  to  justify  a  decree  divesting  title  upon 
oral  testimony  detailing,  in  many  cases,  loose 
conversations  which  occnrred  years  ago,  the 
chancellor's  mind  must  be  satlsMd  by  clear  and 
positive  proof. 

[Ed.  Note.— For  other  cases,  tee  Equity,  Cent. 
Dig.  M  222-2:H;  Dec.  Dig.  I  78.*] 

17.  Tbusts  (I  89*)— Rbbultiito  Tbusto— Ac- 
tion TO  Declabe  —  Sufficiency  or  Evi- 
dence. 

Evidence  held  not  sufficient  to  establish  a 
resulting  trust  in  land  alleged  to  have  been  pur- 
chased by  a  busband  with  his  wife's  separate 
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profMrtj  without  ber  express,  written  aiKiit, 
who  took  title  in  hii  own  name. 

tEkL  Note.— For  other  eaws*  see  Tmsts.  Dec. 
I>^.  s  sa*] 

Anneal  from  Clrcqit  Cotirt,  NOdawsy  Conn- 
tSi  Wm.  Ol  BUteon,  Judse. 

Action  by  Hlnerra  McKee  and  odiera 
■gainst  J.  W.  Downing.  Decree  for  plalntlfto, 
and  defendant  appeals.  SeTWBed  and  re- 
manded. 

J.  H.  Sayler  and  Funk  &  Crawford,  for  ap- 
Xiellant 

BUBGESS,  J.  This  Is  a  controversy  over 
the  ownership  of  a  40-acre  tract  of  land  In 
Nodaway  county.  Mo. 

The  petition  states.  In  substance:  That  on 

the  day  of  June,  1876,  Thomas  Bym 

died  Intestate,  leaving  a  large  amount  of  real 
and  personal  property,  and  leaving  as  his 
only  heirs  and  legal  representatives  his  wid- 
ow, Susanna,  and  his  children,  the  plaintiffs, 
as  follows:  Minerva  Bym,  since  intermar- 
ried with  Joeepb  McEee ;  Fannie  Byrn,  since 
Intermarried  with  J.  T.  Wells;  Cornelia 
Bym,  Blnce  Intermarried  with  Robert  McKee, 
and  Perry  and  Tbomas  Bym.  That  after- 
wards, on  the  14th  day  of  January,  1881,  the 
said  Susanna  intermarried  with  J.  W.  Down- 
ing, the  defendant,  and  that  at  the  time  of 
her  said  marriage  she  was  seised  and  possess- 
ed In  her  own  right  aa  her  separate  proper- 
ty of  certain  real  estate  and  personal  prop- 
erty, the  latter  consisting  of  horses,  cattle, 
hogs,  money,  notes,  etc.,  of  the  value  of  $3,- 
OOO.  That  from  the  date  of  her  said  mar- 
riage the  defendant,  without  authority  and 
wlthont  her  express  assent  In  writing,  assum- 
ed the  management  and  control  of  her  said 
personal  property,  and  wrongfully  withheld 
possession  of  the  same  from  her.  That  on 
November  S,  1883,  the  defendant  purdiased 
from  one  A.  L.  Rc^rs,  for  a  consideration  of 
$400,  a  tract  of  land  situated  In  Nodaway 
connty,  described  as  the  S.  W.  ^  of  the  8.  B. 
%  of  section  81,  township  67,  range  33.  That 
the  said  land  so  purchased  by  the  defendant 
was  paid  for  with  the  separate  property, 
money,  and  means  of  his  wife,  the  said  Sus- 
anna, without  her  assent  In  writing,  and  that 
the  defendant  took  title  to  said  land  In  his 
own  name  wlthont  her  knowledge  or  consent. 
That  said  Susanna  Downing  died  intestate  in 
the  county  of  Nodaway  on  September  14, 
1003,  leaving  as  her  sole  heirs  and  legal  rep- 
resentatives these  plaintiffs.  That  the  de- 
fendant wrongfully  withholds  the  possession 
of  said  real  estate  from  the  plaintiffs  as  the 
heirs  of  their  mother,  the  said  Susanna.  The 
prayer  of  the  petition  is  that  the  court  de- 
clare the  said  real  estate  to  have  been  the 
separate  property  of  the  said  Susanna  Down- 
ing, and  that  it  be  decreed  that  the  defend- 
ant held  the  same  in  tmst  for  her,  and  since 
ber  death  to  hold  the  same  for  and  to  the 
nse  of  tiie  plaintiffs  aa  her  hrirs,  uid  that 


the  defendant  be  divested  of  the  title  to  said 
real  estate,  and  the  same  be  vested  In  the 
plaintiffs,  and  that  the  defendant  be  declared 
a  tmstee  for  and  to  the  use  of  the  plaintiffs 
as  to  the  real  estate  so  purchased  and  held 
by  htm.  Defendant  filed  a  motion  for  jndg- 
ment  on  the  pleadings,  for  the  reason  that 
plaintiffs  failed  to  make  the  administrator 
of  Susanna  Downing,  deceased,  a  party' plain- 
tiff to  the  action,  which  motion  was  overruled 
by  the  court.  Thereafter  defraidant  filed  his 
answer,  denying  the  allegations  of  the  peti- 
tion, and  allegli^  that  "the  cause  of  action. 
If  any,  stated  in  plaintiffs'  petition,  is  barred 
by  the  statute  of  limitations,  In  that  suit 
was  not  brought  within  one  year  after  the 
death  of  the  said  Susanna  Downing."  De- 
fendant then  objected  to  the  Introduction  of 
any  testimony  In  the  cause,  for  the  reasons 
stated  in  his  answer  and  motion  for  Judg- 
ment on  the  pleadings,  which  objection  was 
overmled. 

Jasper  Dowls,  a  brother  of  Susanna  Down- 
ing, testified  for  plaintiffs  that  at  the  time 
of  said  Susanna's  marriage  to  Downing  she 
possessed  about  30  or  36  head  of  cattle,  a 
span  of  mares  and  a  span  of  colts.  He  did 
not  know  what  Downing  paid  for  the  land 
purchased  from  Rogers,  nor  did  he  ever  talk 
to  Downing  about  It 

John  King  testified  that  Mrs.  Downing  pos- 
sessed considerable  live  stock  at  the  time  she 
married  Downing,  the  same  consisting  of 
horses,  cattle,  and  hogs ;  that  she  had  a  team 
of  colts  worth  probably  $250 ;  that  he  did  not 
remember  the  circumstances  of  the  purchase 
of  the  Bf^ers  land ;  that  be  had  once  heard 
Mrs.  Downing  say  to  her  husband  that  **he 
traded  her  property  for  land.  She  didn't 
say  what  land — ^her  stock." 

Cornelia  McKee,  a  daughter  of  Mrs.  Down- 
ing, testified  that  she  was  about  eight  years 
of  age  at  the  time  of  her  mother's  marriage 
to  I>owning.  As  to  the  purchase  of  the  land 
in  controversy,  she  testified  that  she  had 
heard  her  mother  say  to  Downing  **that  he 
bought  that  place  with  her  stock — her  proper- 
ty," and  that  Downing,  in  answer  to  such 
statement  of  her  mother,  "would  never  say 
nothing  much  about  it." 

Minerva  McKee  testified  that  she  was  a 
daughter  of  Mrs.  Downing,  and  was  about  16 
years  of  age  at  the  time  of  the  latter's  mar- 
riage to  the  defendant  She  also  testified  as 
follows:  "At  the  time  of  her  marriage  to 
Mr.  Downing,  she  had  quite  a  bunch  of  hogs, 
and  she  had  86  head  of  cattle  and  4  head  of 
horses,  and  I  see  her  have  $400  In  the  hoiue. 
I  remember  the  circumstance  of  his  buying 
what  is  called  the  'Rogers  40.'  I  don't  know 
the  purchase  price  exactly.  He  i>ald  for  it 
in  stock — my  mother's.  There  was  a  team  of 
colts  went  in  on  that  and  three  cows.  Nev- 
er heard  my  mother  say  in  the  presence  of 
Mr.  Downing  anything  about  bow  the  land 
was  paid  for.   Hr.  Downing  had,  when  he 
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waa  married  to  1117  mother.  40  acres  of  land, 
with  a  small  bouse  on  It,  and  20  acres  of 
timber.  Mr.  DownlDg  aad  my  mother  and 
their  families  lived  on  the  farm  of  360  acres 
wblch  had  been  left  by  my  father." 

Fannie  Wells,  another  married  daughter 
and  heir  of  Mrs.  DownlDg,  testified  that  she 
knew  that  two  colts  and  some  other  stock 
owned  by  her  mother  went  In  on  the  trade  be- 
tween Downing  and  Rogers.  She  had  beard 
her  mother  time  and  again  say  tliat  the  stock 
that  was  traded  for  the  laud  was  hers.  In 
answer  to  a  question  as  to  whether  Downing 
was  present  when  she  heard  her  mother  say 
that,  she  answered :  "I  am  not  positive,  but 
I  have  an  idea  he  was  present  when  It  was 
talked." 

David  Rogers,  son  of  A.  L.  Rogers,  testified 
that  he  remembered  something  of  the  trade 
between  his  father  and  Downing.  "My  father 
got  two  head  of  hones,  and  my  recollection  is 
that  he  got  four  or  five  head  of  cattle.  As  I 
remember  now,  the  best  horse  would  have 
been  worth  $100  anyway,  I  should  have 
thought.  The  other  was  a  yonng  horse,  a 
colt.  I  don't  know  really  what  it  would  have 
been  worth."  As  to  the  value  of  the  land, 
witness  stated  that  his  father  always  asked 
$10  an  acre  for  it  He  knew  atwnt  the  trade, 
saw  the  stock  on  the  place,  and  heard  his 
father  say  that  he  got  it  from  Downing,  but 
he  did  not  know  of  his  own  knowledge  whom 
the  stock  belonged  to  before  it  came  into  bis 
father's  possession.  He  never  beard  Mr. 
Downing  say  anything  about  It 

Eldridge  Rowe  testified  for  plaintiffs  as 
follows:  "I  was  present  at  the  home  of  Mr. 
Downing  and  bis  wife  a  couple  of  years  after 
their  marriage,  and  at  the  time  when  Mr. 
Rogen  came  there  to  trade  this  40  acres  of 
land  In  controversy  for  some  stock  that  Mr. 
Downing  bad  there.  I  went  out  with  them 
and  looked  at  the  horses ;  but  they  was  talk- 
ing about  some  cattle,  and  asked  me  to  go 
along,  and  I  told  them,  'No;  it  was  getting 
late,  and  I  must  go.'  So  I  went  home  and 
didn't  see  the  cattle  at  all.  Q.  What  horses 
was  it  that  they  were  tradii^?  A.  It  was  a 
couple  of  young  horses  that  was  on  the  place 
there  that  belonged  to  the  woman — I  mean 
*hls  woman,  Mrs.  Downing.  I  knew  the  colts 
the  time  they  were  foaled.  They  were  out 
of  mares  that  belonged  to  Mrs.  Downing 
w^hlch  she  had  during  her  widowhood,  and  I 
think  the  colts  were  on  the  place  at  the  time 
of  their  marriage.  At  that  time  and  place, 
I  think,  In  my  best  opinion,  the  mare  would 
have  been' worth  $100,  or  maybe  a  little  op- 
wards — that  is,  the  filly.  The  horse,  he  was 
kind  of  crooked  legged,  you  Imow.  I  think 
$7S  or  $80  would  have  been  a  good  price  for 
him.  Now,  I  wouldn't  say  that  was  really 
what  they  were  worth,  but  that  would  be  my 
opinion.  The  land  trade  was  not  finally  made 
in  my  presence.  I  knew  Mr.  Downing  got 
possession  of  the  land  right  straight  and  he 
told  me  himself  that  he  traded.  I  don't  know 


anything  abopt  tiie  cattle  betng  traded  in  on 
the  land." 

Perry  Bym,  a  son  of  Mrs.  Downing,  tes- 
tified:   That  he  remembered  the  trade  la 
question,  and  that  Mr.  Downing  traded  two 
of  his  mother's  horses  in  00  the  land.  That 
he  was  small  at  the  time,  and  did  not  know 
anything  further  about  the  trade.    He  did 
not  know  how  old  the  horses  were,  but  that 
one  of  them  was  crooked  In  the  legs.  Ke 
claimed  the  mare  since  it  was  a  foal,  but 
he  did  not  know  whether  It  was  bis  or  not 
"Q.  Mr.  Downing  afterwards  gave  yon  a 
horse,  did  he  not  In  place  of  It?    A.  No, 
sir;   I  don't  know  whether  he  gave  it  to 
me  in  place  of  that  one  or  not    He  gave 
me  a  horse.    I  don't  know  anything  about 
and  wasn't  present  when  the  trade  was 
made.   I  don't  know  Just  exactly  what  price 
was  put  on  the  horses  when  they  were  trad- 
ed away.    I  don't  know  what  other  stock 
went  in,  or  whether  Mr.  Downing  paid  the 
balance  In  money.    I  remember  about  the 
horses,  and  that  Is  about  all  I  recollect  of. 
There  were  five  of  the  Byrn  children,  three 
girls  and  two  boys.   We  children,  with  our 
mother,  lived  there  and  grew  up  as  a  part 
of  the  family  of  Mr.  Downing  after  the  mar- 
riage.   That  was  our  home  imtil  we  were 
grown.   Q.  You  tell  the  court  how  you  hap- 
pened to  get  that  horse  Mr.  Orawford  has  been 
asking  about  from  Mr.  Downing.    A.  Well, 
sir,  we  had  quite  a  racket  over  that  horse, 
and  he  gave  me  that  horse.    I  went  away 
and  worked.   Q.  He  told  you,  If  you  would 
come  back  and  work  there,  he  would  give 
you  this  horse,  didn't  he?   A.  Yes,  sir;  he 
did.    Q.  Now,  Perry,  that  racket  you  had 
was  because  you  claimed  that  the  horse  he 
traded  away  belonged  to  you,  wasn't  it?  A. 
I  claimed  it,  and  I  don't  know  whether  it 
belonged  to  me  or  not  By  the  Court:  You 
say  you  claimed  the  horse  that  he  traded  for 
this  land  was  yours?    A.  I  claimed  the 
horse.    Q.  There  were  two?    A.  I  claimed 
one  of  them.   Q.  How  did  you  claim  it?  A. 
Just  like  any  other  kid,  I  suppose." 

Oren  Stfngley  testified  that  prior  to  the 
trial  he  bad  a  talk  with  the  defendant  with 
reference  to  this  case  and  the  trade  In  ques- 
tion. "We  talked  about  this  case  coming  up, 
and  we  talked  about  the  trade  with  Mr. 
Rogers.  I  don't  know  just  how  It  come. 
Anyhow,  in  the  rounds,  I  says :  'You  let  two 
colts  and  two  or  three  cows  go?  He  says: 
'No;  I  let  the  colts  and  one  cow  go.'  He 
didn't  say  whose  property  It  was  that  he 
let  go.  I  was  talking  about  the  woman's 
property  going  In  on  the  land.  He  said, 
'One  cow  and  two  colts.*  He  didn't  say 
whether  it  was  hers  or  his."  On  cross-ex- 
amination this  witness  testified:  "One  of 
the  colts  was  a  dandy  good  mare — a  good 
filly — with  one  eye  knocked  out;  and  tbe 
other  one  was  Just  about  as  hard  the  oth- 
er way.  He  was  a  crooked-legged  and  ill- 
lAiaped  and  ill-formed  taonw.  At  ttaat  time  I 
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would  hate  to  give  926  for  him.  At  tbat 
time  I  expect  the  mare  would  be  worth 
about  $75  or  |100l  Perry  Bym  claimed  the 
flily.  I  know  Mr.  Downing  afterwards  gave 
Perry  a  horse.  My  understanding  was  that 
he  gave  the  horse  In  place  of  this  filly.  In 
the  conversation  that  I  have  spoken  about 
with  Mr.  Downing  he  told  me  that  he  had 
glvw  Perry  a  colt  worth  both  of  them." 
On  being  asked  whether  there  was  anything 
said  in  that  conversation  with  relation  to 
the  investment  or  trading  of  Any  particular 
property  for  any  particular  piece  of  land, 
the  witness  answered,  "No;  I  don't  think 
there  was." 

Robert  McKee,  husband  of  Cornelia  Bym, 
testified:  Tbat  he  was  acquainted  with  Mrs. 
Bym  and  Mr.  I>owning  prior  to  and  after 
their  marriage.  That  he  used  to  be  about 
tbeir  place  a  great  deal,  and  that  he  was 
somewhat  acquainted  with  the  stock  of  Mr. 
and  Mrs.  Downing.  "Q.  Now,  calling  your 
-attention  to  the  time,  did  you  know  of  this 
trade  with  Mr.  Bogers?  A.  Tea,  air.  I  met 
the  little  gentleman  driving  thia  stock  away 
from  the  place  at  the  time  they  drove  It 
away  that  day — that  Is,  Mr.  Downing  and 
Mr.  Bogers.  I  met  them  Just  west  of  Mrs. 
Downing'a  old  home  place,  and,  as  near 
as  I  can  remember,  there  was  five  cattle — 
three  cows,  it  seems  to  me,  and  two  year- 
lings, and  two  head  of  horses.  They  were 
Mrs.  Byrn's  horses  and  cattle.  I  don't  know 
who  the  yearlings  belonged  to.  I  didn't 
know  whether  they  were  hia  or  hera.  Q. 
They  didn't  stop  and  talk  to  you  In  the  road 
about  the  matter,  did  they?  A.  Not  par- 
ticular. Oh,  I  knowed  this  stuff.  Q.  You 
don't  know  as  a  matter  of  fact  of  your  own 
personal  knowledge  that  this  stock  was 
traded  for  this  Bogera  land,  do  you?  A 
Yes,  air;  I  heard  them  talking  about  mak- 
ing this  trade.  Q.  Who  did  you  hear  talk 
about  it?  A.  I  couldn't  say.  Q.  Did  you 
hear  'Mr.  Downing  talk  albout  it  to  Mr.  Bog- 
ers? A.  It  was  talked  In  the  neighborhood. 
Q.  You  didn't  hear  Mr.  Downing  or  Mr.  Bog- 
ers say  anything  about  It  You  never  talk- 
-ed  to  them  about  it,  did  you?  A.  No,  air." 
Thla  witueas  further  teatlfled  that  he  did  not 
see  the  stock  delivered  at  the  Bogers'  place, 
and  be  was  not  told  where  the  stock  was 
going,  that  he  heard  about  the  trade,  and 
met  the  stock  In  the  road,  and  that  was  aa 
far  as  be  knew  about  the  transaction.  At 
the  close  of  the  plalntifTs'  case,  the  defend- 
ant asked  the  court  to  declare  the  law  to  be 
tbat  under  the  law  and  the  evidence  the 
Judgment  and  findings  must  be  for  the  de- 
fendant, which  declaration  of  law  the  court 
refused  to  giTe;  the  defendant  duly  except- 
ing. 

The  findings  of  the  court  were,  in  sub- 
stance, that  the  two  colts  In  question  were 
the  property  of  Susanna  Bym  at  the  time 
of  her  marriage  to  defendant,  and  that  they 
were  used  by  the  defendant  in  paying  fox 
the  Rogers  land;  that  said  colts  were  of  the 


value  of  $125  at  the  time  of  the  purchase, 
and  tbat  the  land  at  the  time  of  the  pur-> 
chase  was  of  the  value  of  $400;  that  the 
defendant  held  the  title  to  the  land  so  pur- 
chased and  paid  for  In  trust  for  the  said 
Susanna  during  her  lifetime,  and  at  her  death 
held  the  same  In  trust  for  her  heirs,  the 
plaintiffs,  and  in  proportion  to  the  amount 
of  the  purchase  price  which  was  paid  with 
the  property  of  the  said  Susanna,  to  wit. 
$125.  It  was  ordered,  adjudged,  and  decreed 
by  the  court  "that  the  plaintiffs  have  and 
recover  from  the  defendant  the  title,  right, 
and  interest  of  defendant  in  and  to  the 
southwest  quarter  of  the  southeaat  quarter 
of  section  31,  township  67,  of  range  33,  Nod- 
away county,  Missouri,  to  the  extent  of 
lao/iootbs,  and  that  the  defendant  be  di- 
vested of  the  title  thereto,  and  that  the  same 
be  vested  In  the  plalntlffa,  and  that  plain- 
tiffs recover  their  costa,"  etc. 

Defendant  duly  filed  his  motion  for  a  new 
trial,  which  was  overruled,  whereupon  de- 
fendant appealed  to  this  court 

Bespondencs  have  filed  no  brief  Ln  this 
case,  and  in  consequence  extra  work  has 
been  Imposed  upon  us,  work  which,  under 
the  circumstances  of  this  case,  ought  to 
have  beoi  performed  by  counsel  tor  reapond- 
enta. 

1.  Defendant  assigns  as  error  the  over- 
ruling of  hia  motion  for  Judgment  on  the 
pleadings.  The  basis  of  that  motion  is  that 
the  administrator  of  plalntifTs  deceased 
mother,  through  whom  they  claim  as  heirs, 
was  not  made  a  party  to  the  suit  There 
are  two  answers  to  that  assignment: 

(1)  Her  administrator  Is  not  a  necessary 
party.  The  suit  Is  one  by  her  heirs  to  estab- 
lish a  resulting  trust  in  land,  on  the  ground 
that  the  defendant,  her  husband,  used  her 
separate  property  to  buy  the  land  and  took 
the  title  to  himself.  If  the  evidence  clearly 
shows  that  fact,  then  he  held  the  title  as 
trustee  for  her.  It  was  an  interest  in  real 
estate  he  so  held,  and  not  personal  property, 
and  at  her  death  Intestate  tbat  interest  de- 
scended to  her  heirs,  and  in  its  recov^,  in 
the  absence  of  estate  debts,  the  administra- 
tor Is  not  concerned,  and  Is  not  a  necessary 
party.  The  intestate's  title  to  land  always 
descends  to  hia  heira,  aubject  to  the  para- 
mount right  of  credltora  of  the  estate  to 
have  it  sold  by  the  administrator  upon  an 
order  of  court  to  pay  decedent's  debts.  Mc- 
Qultty  V.  Wilhite,  218  Mo.  586,  117  S.  W. 
730;  Thorp  v.  Miller,  137  Mo.,  loc.  cit  238, 
38  S.  "W.  929.  It  is  not  charged  in  the  peti- 
tion tbat  this  land  Is  needed  to  pay  Mrs. 
Downing'a  debts.  Indeed,  It  nowhere  ap- 
peara  In  the  record  tbat  she  had  any  debta 
at  the  time  of  her  death,  or  that  any  admin- 
istrator bad  ever  been  appointed  for  her  es- 
tate, or,  if  there  had,  whether  or  not  he  had 
made  final  settlement  What  possible  intw- 
est  then  could  he  have  in  the  results  of  this 
suit?  If  as  a  result  of  it  defendant  la  held 
to  hold  the  legal  title  as  trustee  tor  plain- 
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tifFs,  her  helm,  and  the  title  Is  decreed  oat 
of  him  and  vested  In  them,  as  the  Judgmwt 
attempts  to  do,  then  the  land  would  etill  'be 
subject  to  Mrs.  Downlng's  debts  up  to  the 
time  of  final  settlement  hy  her  administra- 
tor, and  BO  her  administrator  would  derive 
every  possible  benefit  from  said  decree  that 
he  could  were  he  a  party.  On  the  other 
hand.  If  the  final  Judgment  declares  defend- 
ant to  be  the  owner,  then  the  land  can  never 
be  subject  to  the  payment  of  her  debts,  and 
the  administrator  would  have  no  right  to  Its 
Qse  for  any  purpose.  What  possible  Interest 
of  his  as  her  legal  representative  Is  there- 
fore to  be  conserved  hy  making  him  a  party? 
We  can  conceive  of  none.  Johnston  v.  John- 
ston, 173  Mo.  91,  73  S.  W.  202.  61  L.  R.  A. 
166,  96  Am.  St  Rep.  486,  was  a  bill  in  equity 
to  establish  a  resulting  trust  In  crataln  lots 
brought  hy  the  children  of  a  deceased  wife 
against  their  foster  father,  who  had  used  his 
own  and  their  mother's  money  to  acquire 
certain  lots,  and  took  the  title  in  his  own 
name  alone.  The  court  said  (page  121): 
"The  heirs,  and  not  the  admlni8trat<v,  are 
the  proper  parties  to  {urosecute  this  suit. 
This  la  a  bill  in  equity  to  declare  a  resulting 
trast  In  land,  and  not  an  action  to  recover 
Mrs.  Johnston's  Interest  In  personal  chattels 
or  for  damages  for  a  conversicra  of  a  chose  in 
action,  and  therefore  the  heirs,  and  not  the 
administrator,  must  sue."  See,  also,  Brough- 
ton  v.  Brand,  94  Mo.  169,  loc.  dt  175,  7  S. 
W.  119;  Richardson  v.  Cole,  160  Mo.  372, 
61  S.  W.  182,  83  Am.  St  Rep.  479.  Appel- 
lant dtes  the  case  of  Bntler  t.  Lawson,  72 
Mo.  227,  wherein  It  was  held  that  the  admin- 
istrators were  necessary  parties  plaintiff. 
In  that  case  one  Gr^ory,  as  the  administra- 
tor of  the  estate  of  his  wife's  former  hus- 
band and  as  the  administrator  of  his  deceas- 
ed stepchildren,  had  converted  the  estates, 
which  were  in  North  Carolina,  into  money, 
and  appropriated  them  to  his  own  use,  and 
moved  to  Missouri.  After  his  death  here 
the  administrators  of  the  heirs  of  the  deceas- 
ed Btepchlldren  sued  him  In  the  circuit  court 
for  the  amount  of  money  so  converted.  They 
did  not  describe  any  land  in  their  petition. 
They  did  not  ask  that  the  title  to  Gregory's 
land  he  divested  out  of  his  heirs  and  vested 
in  them.  They  simply  asked  for  a  monetary 
judgment,  and  that  the  lands  and  personal 
estate  of  the  deceased  Gregory  be  subjected 
to  the  payment  of  the  Judgment  The  court 
in  disposing  of  the  point  of  necessary  parties 
said  that  the  administrators  "are  pr<^»er  and 
necessary  parties  plalntlflT  only  so  far  as  con- 
cerns the  personal  estate  of  their  respective 
descendants.  The  heirs  of  those  descend- 
ants, being  Interested  beneficially  In  the  final 
distribution  of  the  personal  estate,  as  well 
as  of  the  realty,  are  necessary  parties  also, 
and  this  for  two  reasons:  The  one  that  they 
may  exercise  their  equitable  option  to  take 
the  personal  and  real  property  in  specie  if 
they  so  desire  (2  Story,  Eq.  Jur.,  supra) ;  the 
otiur  that  all  peraons  materially  Interested, 


whether  legally  or  beneficially,  In  the  sub- 
ject-matter of  the  suit,  should  be  made  par- 
ties to  it,  In  ord^-  that  the  decree,  when 
made,  should  not  b^  grounded  upon  a  i>art-iat 
view  of  the  real  merits,  but  a  comprehensive 
survey  of  the  whole  case,  and  of  the  various 
and  confilcthig  Interests  of  all  concerned,  or 
to  be  affected  thereby.** 

We  agree  that  those  who  are  the  equitable- 
beneficial  owners  of  the  fund  which  has  been, 
by  another  invested  in  land  and  who  has 
taken  the  legal  title  in  himself  have  an  op- 
tion to  sue  for  the  land  Itself,  or  to  sue  for 
the  amount  of  money  so  conv^ed,  vrlth  in- 
terest thereon  from  the  time  of  the  conver- 
sion (Prewltt;  V.  Prewitt  188  Mo.  675,  87  S. 
W.  1000);  and,  If  the  owner  of  the  fund  so 
converted  has  died  leaving  heirs,  we  can 
conceive  of  a  case  where  In  a  suit  for  the 
conversion  of  the  fund  and  a  monetary  judg- 
ment the  heirs  should  be  Joined  with  the  ad- 
ministrate of  the  estate  as  plalntlfts.  But 
we  are  not  called  upon  to  decide  that  point, 
for  It  is  not  here.  This  is  not  a  ffult  for  a 
monetary  Judgment  The  pialntifTs  have  de- 
scribed a  tract  of  land,  and  say  It  was  pur- 
chased with  their  mother's  money,  and  that, 
therefore,  she  was  the  real  owner,  but  that 
defendant  wrongfully  caused  the  legal  title 
to  be  vested  in  him,  and  they  ask,  as  their 
mother  died  Intestate  and  they  are  her  only 
heirs,  that  the  legal  title  be  vested  In  them. 
They  ask  for  nothing  more.  They  have  ex- 
ercised their  option  to  have  the  court  declare 
a  resulting  trust  In  their  favor.  The  trial 
court  by  Its  decree  did  that,  and  has  not  un- 
dertaken to  render  a  monetary  Judgment  in 
their  favor,  and  In  our  own  opinion  such  a 
Judgment  could  not  be  rendered  without  an 
amendment  to  the  petition  praying  for  it,  ei- 
ther alone  or  In  the  alternative.'' 

(2)  A  defect  of  parties  plalntift  cannot  be 
raised  a  motion  for  judgment  on  the 
pleadings.  If  the  defect  is  apparent  from 
the  face  of  the  petition,  it  mnst  be  raised 
by  demurrer;  and.  If  the  petition  is  suffi- 
cient on  its  face,  as 'the  petition  in  this  case 
is,  the  defect  must  be  pleaded  in  the  answer. 
It  is  said  in  Butler  v.  Lawson,  72  Mo.,  loc. 
clt  247,  a  case  cited  by  appellant  on  this 
point,  that;  "According  to  express  statu- 
tory provlslcm,  the  objection  of  a  defect  of 
parties  can  only  be  taken  by  a  demurrer  or 
answer."  Section  602,  Rev.  St  1899  (Ann. 
St.  1906.  p.  628);  Turner  V.  Lords,  92  Mo. 
118,  4  S.  W.  420;  Crenshaw  t.  Ullman,  113 
Mo.  633,  20  S.  W.  1077;  Baxter  v.  St.  Louis 
Transit  Co..  198  Mo.  1,  8,  95  S.  W.  856;  Am. 
Smelter  Co.  v.  Fire  Assur.  Co.,  71  Mo.  App. 
658;  Meriwether  v.  Joy,  86  Mo.  App.  634. 
And  by  section  Rev.  St  1899  (Ann.  St. 
1906,  p.  677),  It  is  provided  that  "when  a 
complete  determination  of  the  controversy 
cannot  be  had  without  the  presence  of  other 
{Mtrties,"  as  made  manifest  by  a  demurrer 
or  answer,  "the  court  may  order  them  to  be 
brought  In  by  an  amendment  to  the  petition, 
or  by  a  supplemented  petition  and  a  new- 
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summoiu'' ;  and  It  was  bdd  In  Batter  t. 
IjawBOD.  enpra,  72  Mo.,  loc.  dt  247,  that 
"may"  In  a  case  like  thU  means  "m-ust"  A 
motion  for  Judgment  on  the  pleadings  for  de- 
fendant cannot  be  made  to  fill  such  an  office. 
Defradant  la  not  entitled  to  Judgment  upon 
the  mere  filing  of  a  petition  unless  the  peti- 
tion states  BDch  facts  as  clearly  show  he  is 
not  entitled  to  Judgment;  for  iustance  that  It 
Is  clearly  barred  by  llmltatlcms.  Even  If  It 
fails  to  state  a  cause  of  action,  its  defects 
may  be  raised  by  demurrer,  or.  If  totally  de- 
fectlTC,  by  an  objection  to  the  Introduction 
of  any  testimony.  Defendant  would  have  us 
say  that  plaintiff's  petition  falls  to  state  a 
cause  of  action  because  Mrs.  Downing's  ad- 
ministrator Is  not  Joined  as  a  plaintiff,  and 
also  to  render  Judgment  against  plaintiffs 
■without  giving  them  leave  to  amend  or  take 
nonsuit  To  sustain  defendant's  motion  wonld 
be  to  hold  that  final  Judgment  may  be  ren- 
dered by  the  court  as  a  matter  of  law  with- 
out trial  or  testimony  In  the  face  of  a  peti- 
tloD  that  on  its  face  states  a  good  cause  of 
actlfm.  Snch  a  h<ddlng  would  be  anomalous 
under  onr  practice.  Id  numerous  decisions 
of  la^  this  court  has  ccmdemned  the  appar- 
ently growing  tendency  to  use  motions  to  fill 
the  office  of  a  demurrer  ac  answer.  Ewlng 
T.  Vernon  Co..  216  Mo.  681,  116  S.  W.  CIS; 
Bubbard  t.  Slarens,  218  Mo.  6^  117  S.  W. 
1104.   The  point  Is  ruled  against  appellant 

2.  Defendant's  next  contention  is  that  &b 
the  "suit  was  not  brought  within  one  year  aft- 
er the  death  of  the  said  Susanna  Downing" 
'the  cause  of  action,  if  any  existed,  was  barred 
by  the  statute  of  limitations";  and  In  snp- 
port  of  that  contaitl<m  they  cite  section  4281, 
Ber.  St  1899  (Ann.  8t  1906,  p.  235S),  which 
reads:  *'If  any  penKm  so  entitled  to  sue  die 
before  the  explratloB  of  the  time  horein  lim- 
ited tor  the  commencement  of  such  sni^  if 
•nch  catne  oC  action  tiiall  snrrlTe  to  his  rep- 
TesentatlTeB,  his  execntor  or  admbilstrator 
may,  after  tlie  expiration  of  such  time  and 
within  one  year  after  snch  death,  commence 
such  action,  but  not  after  that  period." 

There  are  three  answns  to  this  conten- 
tion: 

(1>  Section  4281,  Rev.  St  1899,  Is  to  be  read 
In  oonnectton  with  section  4279.  Rosenber- 
^r  T.  Mallerscffi,  92  Mo.  App.  27,  cited  by  ap- 
pellant Section  4279  says:  "If  any  person 
entitied  to  bring  an  action  in  this  article 
•pecUted,"  etc.  That  "article"  applies  only 
to  penonal  actions.  It  relates  to  "cItU  ac- 
tions other  than  those  for  the  recovery  of 
real  property."  Section  4271,  Rev.  St  1899 
<AiiD.  St  1906,  p.  2345).  Shice  Its  first  enact- 
meat,  section  4281  has  been  a  part  of  the  ar- 
ticle relating  to  personal  actions  and  that 
alone.  Ber.  Bt  1889.  U  6779,  6780;  Rer.  St 
1879,  H  8234.  8235;  Rev.  St  1855,  p.  1049, 
«.  108.  art.  2,  U  10,  11 ;  Rev.  St  1845.  p. 
717.  c  109,  art  2,  H  5>  6;  Rer.  St  1835.  p. 
SM.  art  2.  H  B>  6.  If  this  had  been  a  suit 
to  reoorer  from  defendant  the  value  of  the 
bone*  and  cattia  belonglnc  to  Mrs.  Downing 


and  used  by  him  In  purchasing  the  land, 
then  said  section  4281  might  have  had  some 
application  to  the  case;  but  this  la  not  a  suit 
for  a  monetary  Judgment  It  is  a  suit  for 
the  land,  and  therefore  article  one  of  the 
chapter  on  llmltatitms  applies.  Besides  all 
this,  the  party  who  can  maintain  the  suit 
under  section  4281  is  the  administrator  or  ex- 
ecutor, and  the  Umitatlon.ot  one  year  applies 
to  him. 

.  (2)  The  question  of  limitation  In  this  case 
is  determined  by  sections  4265,  4267,  Rev. 
St  1899  (Ann.  St  1906,  pp.  2338,  2842).  which 
were  the  same  in  the  Revised  Statutes  of 
1889  and  1879.  By  section  4260  an  action 
to  establish  her  right  to  land  Is  not  barred 
to  a  married  woman  for  24  years  tiom  the 
time  the  cause  of  action  accrued,  if  rihe  were 
under  covwture  at  the  time  It  did  accrue 
and  continued  the  -wife  of  the  same  hurtmnd ; 
and  under  section  4267,  If  sa<^  married  wo* 
man  die  intestate  while  under  the  same  cov- 
erture and  within  24  years  after  said  cause 
of  action  accrued  to  her,  her  heirs  may  com* 
mence  sndi  action  within  8  years  after  her 
death.  It  Is  stated  In  tha  petltUnt,  and  admit* 
ted  In  0ie  answer,  that  Susanna  Downing  and 
def aidant  were  married  on  January  14,  1881. 
ItlsBhown  l^therecord  that  on  Novembers, 
1888,  the  defendant  purcdiaaed  the  land  sued 
for  and  took  the  title  in  his  own  name ;  and 
it  la  stated  in  the  petition  and  admitted  In 
the  answer  that  the  said  Susanna,  the  moth- 
er of  plaintuni,  died  on  fiqitemher  14,  1003. 
The  said  cause  of  action  <Ud  not  and  conld 
not  have  accmed  iwl^r  to  November  8,  1883. 
and  plalntiCte'  mother  was  tlien  under  legal 
disability,  and,  while  she  might  have  brought 
her  suit  at  any  time  after  she  had  knowl- 
edge of  defendant's  wrong,  she  was  not  com- 
[Wiled  to  do  80  at  any  time  for  24  years,  If 
her  then  coverture  lasted  that  long.  She  died 
on  September  14.  1003,  less  than  20  years 
after  the  cause  of  action  accrued.  Her  heirs, 
the  plaintiffs,  had  three  years  from  that 
time,  or  until  September  15,  1006.  to  bring 
their  action.  The  record  does  not  show  when 
It  was  brought,  but  the  Judgment  as  set  out 
in  the  abstract  shows  that  It  was  rendered 
on  July  9,  1906.  The  petition  must  therefore 
have  been  filed  and  the  suit  brought  before 
tliat  date,  or  within  three  years  after  Mrs. 
Downlng's  death.  The  action  was  not  there- 
fore barred  by  limitations. 

In  Reed  v.  Painter.  145  Mo.,  loc  clt  354, 
46  S.  W.  1092,  the  defendant  used  his  wife's 
money  to  buy  a  farm,  and  the  deed  to  him 
was  dated  March  17,  1874.  and  Mrs.  Painter 
died  AprU  2.  1884.  The  court  said :  "When 
John  Paiotw  took  the  deed  to  the  Dorman 
farm  for  which  his  wife  had  paid  the  pur^ 
chase  mon^,  without  her  consent,  he  was 
guilty  of  a  constructive  if  not  an  actual 
fraud,  and  a  resulting  trust  was  created  in 
her  favor.  While  a  married  woman  under 
the  fourteenth  section  of  the  married  wo- 
man's act  foond  In  the  General  Statutes  of 
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1866  was  not  entitled  to  me  by  heraeU  for 
possesston  of  ber  luidB,  ttiat  rlgbt  Btlll  re- 
maining In  tbe  bosband,  sbe  bad  during  cor- 
ertore  a  rlgbt  ot  action  for  an  Injary  done 
to  ber  liAerltance  or  tbe  Integrity  of  bar  fee 
simple  title  to  ber  landa  Just  aa  any  otber 
person,  and  vben,  as  in  tbls  case,  tbe  very 
title  Itself  bad  been  wrongfully  taken  from 
ber  tbe  fraudulent  act  of  ber  bnaband,  an 
action  in  equity  accrued  to  her  to  bare  tbe 
legal  title  wbldi  was  in  her  tiusband  divested 
and  to  have  the  same  restored  to  herself. 
Mrs.  Fainter  baring  died  during  -her  cover- 
ture, and  no  determination  for  judgment  bar* 
ing  been  had  of  the  rl|^t  of  action  vhlcb 
accrued  to  ber,  ber  heirs  were  authorized  to 
commence  this  action,  whldi  bad  descended 
to  tbem  from  tiielr  mother  wllbin  three  years 
BtUae  her  death."  That  decision  is  based  up- 
on an  Interpretation  of  sections  4265.  4267, 
supra.  See,  also,  Frewtit  t.  Prewitt,  188  Mo. 
675.  6S6.  87  e.  W.  1000.  where  It  is  held  that, 
as  to  a  resulting  tnut  In  land,  a  married  wo- 
man has  24  years  in  which  to  sue  for  the 
recovery  of  tbe  property. 

(3)  But  there  Is  another  reason  why  the 
one-year  limitation  provided  by  section  4281 
could  hot  be  held  to  apply  to  this  case,  even 
though  It  were  a  personal  action  eeeklng  for 
a  monetary  Judgment  as  for  conversion.  It 
Is  nowhere  shown  In  the  record  that  the  suit 
WHS  not  brought  wlthto  one  year  after  tbe 
death  of  Mrs.  Downing  by  these  plaintiffs, 
who  are  her  heirs.  There  is  nothing  in  the 
abstract  whatever  from  which  it  can  be  de- 
termined when  the  suit  was  brought.  It  Is 
pleaded  In  tbe  answer  that  the  cause  of  ac- 
tion 'Is  barred  by  the  statute  of  limitations. 
In  that  suit  was  not  brought  within  one  year 
after  the  death  of  the  said  Susanna  Down- 
ing" ;  but  the  answer'  does  not  prove  Itself. 
The  body  of  the  petition  Is  set  out  In  tbe  ab- 
stract, but  Its  caption  is  not,  and  from  It  we 
cannot  discover  when  this  suit  was  brought, 
nor  Is  there  anywhere  anything  In  tbe  en- 
tire record  tfaa-t  gives  us  any  Information 
npon  the  point  We  could  not  therefore  bold 
that  the  suit  was  not  brought  within  one 
year  of  Mrs.  Xtawnlng's  death,  and  even  if 
section  4281  were  applicable  to  the  case,  and 
we  have  beld  It  was  not,  we  would  not  be 
Justified  In  reversing  tbe  Judgment  on  the 
,  ground  that  tbe  action  is  barred  by  limita- 
tions. 

&  The  serious  question  in  this  case  is  the 
sufficiency  of  tbe  evidence  to  sustain  a  de- 
cree for  plaintiffs.  The  chancellor  fonnd 
that  defendant  used  two  of  his  wife's  horses 
to  pay  for  tlie  land  without  ber  wrlttai  con- 
sent ;  that  th^  were  at  tbe  time  worth  yi26 ; 
that  the  land  was  at  tiiat  time  worth  9400 ; 
and  tbe  decree  Invested  flve-slxteenths  of  the 
land  In  these  plaintlflTs. 

Appi^nt  ass^ns  as  error  the  admis* 
sbm  of  Incompetent  evidence.  In  the  course 
of  ttiB  trial,  while  one  of  tbe  plaintiffs,  a 
daughter  of  Mrs.  Downing,  was  testifying, 


the  learned  chancellor  aSked  of  counsel,  *^n 
what  theory  is  this  a  competent  witness?" 
Tbe  counsel  for  defraidant  tiien  objected  to 
the  competmcy  of  tbe  witness,  and,  as  the 
trial  proceeded,  objected  to  any  of  the  plaln- 
tlfb  testifying,  on  tbe  ground  that,  'Vhere 
one  of  tbe  parties  to  the  transaction  Is  dead, 
the  other  party  to  the  transaction  cannot 
testify,  nor  can  those  -vrtio  succeed  to  tbe  de- 
ceased be  allowed  to  testify,"  and  tbe  chan- 
cellor remarked  tbat  "the  law  has  been 
ammded  by  making  this  Important  addition, 
'nor  shall  the  representative  of  the  party  de- 
ceased, or  those  who  hold  from,  through  or 
under  ber,  he  competent  to  testify.' "  but  did 
not  rule  on  the  point  at  tbe  time,  but  at  the 
suggestion  of  the  court  and  by  argument  of 
counsel  on  both  sides  the  testimony  of  tbls 
and  the  other  plaintiffs  was  admitted  "with 
the  understanding"  tbat  the  chancellor  "will 
consider  the  question  when  he  comes  to  re- 
view the  testimony  and  make  his  findings." 
So  exception  was  saved  at  that  or  any  oth- 
er time.  If  the  chancellor  at  any  time  ruled 
on  the  competency  of  these  witnesses,  the 
record  falls  to  show  It;  and  hence  we  can- 
not tell  whether  or  not  he  considered  their 
testimony  when  he  came  to  make  his  flndlngR 
of  fact.  If  this  were  a  law  case,  we  would 
unhesitatingly  hold  tbat  this  court  cannot 
consider  the  asslgnioent  tbat  error  was  com- 
mitted in  the  admission  of  this  evidence.  If 
Indeed  It  was  admitted,  for  the  reason  that 
no  exception  was  saved  to  the  action  of  the 
court  In  declining  to  rule  thereon.  But  this 
Is  a  suit  in  equity,  and  the  exclusion  of  com- 
petent testimony  or  the  admission  of  incom- 
petent testimony  by  the  chancellor  Is  of  no 
great  concern  on  appeal  In  an  equity  case, 
if  the  evidence  is  so  preserved  that  we  can 
have  it  all  before  us,  for  we  can  then,  con- 
sider it  for  what  It  is  worth  and  can  admit 
or  exclude  It  ourselves.  On  this  point  it  was 
said  by  Lamm,  J.,  in  Hanson  v.  Neal,  215- 
Mo.,  loc.  cit.  271,  114  S.  W.  1078 :  "Defend- 
ants assign  error  on  tbe  exclusion  and  admis- 
sion of  testimony.  In  -this  behalf  It  must 
be  steadily  kept  In  mind  that  thia  Is  an  eq- 
uity case,  and  that  the  admission  or  exclu- 
sion of  testimony  Is  rarely  reversible  error 
In  chancery  on  appeal.  The  testimony  being 
here,  we  can  see  equity  and  do  it  by  consid- 
ering competoit  proof  offered  and  excluded, 
or  by  rejecting  incompetoit  proof  objected' 
to  and  received."  In  McOorml(A  v.  Paraons, 
195  Mo.,  loc  dt  101,  82  8.  W.  1164,  we  said: 
"Dtffflidants  also  complain  of  the  Callnre  of 
the  court,  npon  <rt)Jectlon  made  by  them  to 
the  admission  in  evidence  of  tbe  various  /ec- 
ords  and  proceedings  in  former  suits,  to  pass 
upon  sudi  objections  at  tibe  time,  but  neither 
the  action  of  the  court  in  admitting  this  erl- 
dence  over  the  objection  of  defendanta  nw 
Its  failure  to  pass  upoa  the  objections  voold* 
Justify  a  reversal  of  the  Judgment,  this  Mng- 
an  equity  case;  for  In  such  casss  evldmce 
Improperly  admitted  will  be  disregarded' by 
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tbis  coort"  To  the  same  ^ect  are  Jones 
v.  Thomas,  218  Mo.,  lot  clt  544,  117  S.  W. 
1177;  Glbbs  v.  Haughawout,  207  Mo.,  loc 
clt-  391,  100  S.  W.  1067 ;  State  ex  rel.  t.  Jar- 
rott,  183  Mo.,  loc  dt  218,  81  &  W.  876; 
Blount  T.  -Spratt,  113  Mo.  64.  SO  8.  W.  967. 
and  numerous  other  cases.  "But,"  said 
LAmm,  J.,  in  Morrison  t.  Tumbangh,  102  Ho., 
loc  dt.  442.  91  &  W.  at  page  U6.  "this  does 
not  mean  that  the  chancellor  sboiild  not  rule 
on  evidence  wb^  its  admteslon  Is  cballMiged. 
nor  does  ft  mean  that,  If  the  case  required 
It,  we  wonid  not  reverse  and  ronand  because 
of  reversible  error  In  allowing  jnwt"  Bus- 
sen  V.  Sharp.  192  Mo.,  loc.  dt  290,  91  8.  W. 
134,  111  Am.  St  Rep.  496.  We  are  thereffne 
of  the  oplnicm  that  the  competency  of  plaln- 
tiflb  to  testify  should  be  considered  by  us  ta 
this  case,  though  no  exception  was  saved  to 
the  failure  of  tbe  chancellor  to  rale  npon 
their  competency  at  the  time  appellant  ob- 
jected to  their  testifying,  or  at  any  other 
time  80  far  as  the  record  shows. 

The  learned  chancellor  announced,  when 
the  competency  of  these  witnesses  to  testify 
was  being  considered,  Uiat  the  statute  which 
prevents  one  of  tbe  parties  to  a  contract  from 
testifying  where  the  oUier  party  Is  dead  had 
been  amended  by  the  addition  of  these  words: 
"nor  sliall  tbe  representative  of  the  party  de- 
ceased, or  those  who  hold  from,  through,  or 
under  ber.  be  competent  to  testify."  ^e 
statute  has  not  been  amended  In  muiy  years, 
certainly  not  since  the  death  of  Mrs.  Down- 
ing in  1903.  That  statute  (section  4662,  Rev. 
St.  1899  [Ann.  St.  1906.  p.  2S20]),  so  far  as 
applicable,  reads:  "In  actlfms  where  one  of 
the  original  parties  to  the  contract  or  cause 
of  action  In  issue  and  on  trial  is  dead, 
*  *  *  tbe  other  party  to  such  contract  or 
cause  of  action  shall  not  be  admitted  to  tes- 
tify either  in  his  own  favor  or  in  favor  of 
any  party  to  the  action  claiming  under  blm. 
and  no  party  to  snch  suit  or  proceeding 
whose  right  of  action  or  defense  is  derived 
to  him  from  one  who  is.  or  If  living  would 
be.  saldect  to  tbe  for^Mng  disqualification, 
shall  be  admitted  to  testify  In  bis  own  fn- 
Tor." 

A  careful  reading  of  this  statute  wlU  dem- 
onstrate that  these  plaintiffs  were  not  dUh 
qualified  to  testify  unless  their  deceased 
mother  was.  If  die  had  broaght  stiit  against 
defendant  during  lier  lifetime,  as  she  had  a 
ri^t  to  do  at  any  time  during  ber  coverture, 
would  die  have  been  disqualified  to  testify? 
Certainly  not  on  the  tlieory  that  she  was 
"one  of  the  mlglnal  parties  to  the  emitract 
In  issue  aoO.  on  trial."  The  contract  for  the 
pnrehase  of  tbe  land  In  suit  was  between 
Rogers  as  grantor  and  defendant  as  grantee. 
She  was  In  no  soise  a  party  to  that  contract, 
nor  is  it  in  issue  in  tliis  case.  As  between 
tbe  parties  to  it,  it  Is  admitted  to  have  been 
legal— tiiat  is,  ft  was  a  amv^nce  of  land 
for  a  valid  consideration  from  Rogers  to  de- 
fendant who  took  Ot  is  undisputed)  tbe  legal 
tlUe^  Blren  tliongh  die  had  made  an  express 


agreement  witii  defendant  that  he  mli^t  use 
her  separate  personal  pn^erty  to  buy  said 
land  and  take  the  title  in  liis  name,  her  agree- 
ment. If  not  In  writing,  was  void  (section 
4340,  Bev.  St  1899  [Ann.  St  1906,  p.  2382]), 
and  there  is  no  pretffiise  that  she  gave  her 
"express  assent"  in  writing.  So.  even  if  snch 
agreement  was  made  by  her,  that  agreement 
or  contract  la  not  'In  Issue"  in  this  case.  The 
act  of  defendant  In  using  ber  Individual  prop- 
erty to  buy  land  and  in  taking  the  title  In  his 
own  name  was  a  fraud  (Prewltt  v.  Prewltt 
189  Mo.,  loc.  dt  684,  87  S.  W.  1000;  Reed  v. 
Painter,  146  Ma,  loc.  dt  854.  46  S.  W.  1089); 
and  the  purpose  of  this  suit  Is  to  make  him 
restore  what  he  bad  fraudalently  deprived 
Iier  of.  No  contract  ia  In  Issue  In  tbe  case. 
Tbe  wrads  **cause  of  action  In  issue  and  on 
trial"  are  more  troublesome;  but  it  will  be 
observed  tbat  the  statute  says  that  "the  oth- 
or  party  to  such  •  •  •  cause  of  actitm 
shall  not  be  admitted  to  testify  either  in  bis 
own  favor  or  in  favm  of  any  party  to  the 
action  daimlng  under  blm";  that  Is,  under 
the  living  party  (defendant),  not  xmAet  tbe 
deceased  puty.  These  plaintiffs  do  not  claim 
under  defendant  but  under  their  motoer,  and 
therefore  ttiey  are  not  disqualified  by  this 
clause. 

But  tbe  8ectl<m  proceeds:  "And  no  party 
to  such  suit  or  proceeding  whose  right  of  ae< 
tlon  or  defense  Is  derived  to  him  from  one 
who  is,  or  if  living  would  be,  subject  to  the 
foregoing  dlsqnallflcatton.  staall  be  admitted 
to  testify  In  bis  own  favor."  3Ms  dause  is 
more  troublesome  in  this  case  than  the  pre- 
ceding ones.  Under  it  plalntiflb  were  dis- 
qnallfied  if  tbdr  mother,  bad  she  brought 
this  suit  in  her  lifetime,  would  have  been 
disqualified  to  testify  in  ber  own  bdialf; 
otherwise,  they  were  not  We  do  not  think 
she  would  have  been  disqualified  in  snch 
case,  and  hence  tiiey  .were  not  disqualified. 
Tbe  statute  says  tbat  their  dlsquallficatton  Is 
dependent  uprai  and  "subject  to  tbe  fWego- 
ing  disqualification"  of  tbelr  mother;  and 
tbe  Itoregoing  part  of  tbe  section  does  not  dis- 
qualify ber.  It  disqualifies  only  the  living 
par^.  Fzedand  v.  Williamson,  220  Mo.  217, 
119  S.  W.  500.  was  a  suit  by  Mrs.  Freeland 
against  ber  chlUben  to  have  a  resulting  trust 
declared  In  her  favor  in  land  which  had  been 
bought  wlUi  num^  furnished  by  her  father, 
and  vriilcb  bad  been  deeded,  by  error  or  mis- 
take, to  ber  deceased  husband.  In  1809  An- 
drew Miller,  ber  fathrar.  who  lived  in  Oblo. 
sent  |000  to  John  Spencer  la  Nodaway  coun- 
ty, and  directed  him  to  buy  tlie  land  for  his 
daughter.  Mrs.  Freeland.  Spencer  did  so, 
and  directed  the  deed  to  be  made  to  ber,  but 
it  was  made  to  ber  husband,  and  on  bis  death 
in  1908  she  brought  suit  against  ber  chUdreai 
to  have  the  title  vested  in  her,  and  et  the 
trial  she  testified  in  regard  to  tbe  sonrce  trom 
which  tbe  purdiase  money  came,  and  also 
that  she  had  never  beard  tbat  tbe  deed  was 
made  to  her  husband  Instead  of  to  hersdf. 
Judge  Gantt  wlio  wrote  tbe  opinlmi,  said 
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At  page  2S0  of  220  Mo.,  at  page  504  of  110  S. 
TV.:  "It  Is  insisted  that  the  court  erred  In 
permitting  the  plaintiff,  Mrs.  Freeland,  to  tes- 
tify in  the  cause  because  her  husband  was 
•dead.  In  Serutdifleld  t.  Sauter,  119  Mo-,  loc. 
•clt  624  [24  S.  W.  at  page  1891.  it  was  said 
1)7  this  court:  'It  has  long  been  the  settled 
law  in  this  state  that  the  statute  (section 
^aa2  [Rev.  St  1889])  defining  the  competency 
■of  the  husband  and  wife  to  testify  in  their 
•own  behalf,  and  for  each  other,  did  not  in- 
tend to  exclude  the  wife  from  testifying  In 
«  case  In  which  she  was  a  real  party  in  In- 
terest' Moreover,  she  did  not  testify  as  to 
any  contract  with  ber  husband.  Her  right 
to  the  land  was  not  derived  through  any 
•contract  between  her  and  her  husband,  but 
depended  upon  the  payment  of  the  money  for 
the  land  In  qnestion  by  her  father  for  her 
t)enefit,  under  an  agreement  between  her  fa- 
ther, Andrew  Miller,  and  John  Spencer,  to 
which  arrangement  her  husband  was  not  a 
party.  We  think  she  was  clearly  a  compe- 
tent witness  In  her  own  behalf." 

Reed  V.  Painter,  145  Mo.  341. 46  S.  W.  1089, 
was  a  suit  by  the  heirs  of  Mrs.  Painter, 
'brought  after  her  death,  to  have  a  resulting 
trust  in  certain  lands  declared  in  their  favor, 
on  the  ground  that  their  mother's  money  or 
property  was  used  by  defendant  Fainter, 
their  stepfather,  in  purchasing  the  land,  and 
tliat  he  wrongfully  took  the  title  In  his  own 
name.  Painter  was  dead  at  the  time  of  the 
trial,  and  so  the  suit  was  really  against  his 
beirs.  Among  the  plaintiffs  was  Mrs.  Hol- 
comb,  one  of  Mrs.  Painter's  daughters,  and 
she  was  permitted  to  testis,  ^e  court  said 
at  page  353  of  145  Mo.,  at  page  1092  of  46  S. 
W.:  "The  objection  to  the  competency  of 
Mrs.  Holcomb  was  properly  overruled.  She 
was  not  a  par^  to  the  original  cause  of  ac- 
tion, and  the  statute  In  no  way  affects  her 
right  to  testify.  She  was  competent  at  com- 
-moQ  law  and  since  the  statute.  Looker  v. 
Davis,  47  Mo.  145."  The  case  of  Looker  v. 
Davis,  above  cited  by  Gantt  J..  Is  an  illumi- 
nating case. 

The  case  of  Miller  v.  Slupsky,  158  Mo.  643, 
■59  S.  W.  990.  was  a  suit  by  the  heirs  of  So- 
phia Slupsky  to  have  a  resulting  trust  in  a 
lot  and  house  In  St.  Louis  declared  in  tbelr 
favor,  on  the  ground  that  the  defendant 
Abraham  Slupsky,  used  the  money  of  his  de- 
ceased wife,  the  said  Sophia,  to  buy  the 
property,  and  wrongfully  took  the  title  in 
his  own  name.  It  was  specifically  held  in 
that  case  that  the  defendant,  his  wife  being 
dead  and  being  the  other  party  to  "the  cause 
•of  action"  and  "plaintiffs*  cause  of  action  be- 
ing dOTlvatlve"  through  her.  was  Incompetent 
to  "testify  that  the  lot  In  question  was 
twught  and  paid  for  by  his  own  money";  but 
there  was  no  holding  that  the  plaintiffs  were 
or  were  not  competent  But  they  did  testify 
and  their  testimony  is  set  out  in  the  opinion, 
and  upon  it  this  court,  through  Brace.  P.  J., 
reversed  the  decree  of  the  trial  chancellor 
and  remanded  the  cause,  with  directions  to 


enter  up  Judgment  for  plaintiffs.  If  plain- 
tiffs in  that  case  were  competent  to  testify, 
then  so  are  plaintiffs  iu  this  case. 

In  Bfl'^king  House  v.  Bood,  132  Mo.,  loc. 
clt  261.  8.  W.  817.  It  Is  said  by  MacFar- 
lane,  J. :  "It  will  be  observed  that  the  pro- 
viso (of  section  46"'  the  part  we  have  above 
quoted)  does  not  -jde  the  testlmonyiof  one 
party  In  interes.  where  the  other  par*  /  In  In- 
terest is  dead,  but  confines  the  exduslon  to 
a  party  to  the  contract  or  cause  of  action, 
while  the  body  of  the  statute  removed  the  dis- 
ability of  a  person  caused  by  his  interest  in 
the  suit  The  exclusion  of  the  proviso  is  not 
as  broad  as  the  inclusion  of  the  body  of  the 
act  Hence  an  lamination  of  the  cases  will 
show  that  *'  'a  party  to  the  contract'  has  been 
construed  to  mean  the  person  who  negotiated 
the  contract,  rather  than  the  person  in  whose 
name  and  Interest  It  was  made."  Stam  v. 
Smith,  183  Mo.  464,  81  S.  W.  1217,  was  a  suit 
to  set  aside  a  deed  alleged  to  have  been  made 
in  fraud  of  creditors  by  a  grantor  who  was 
dead  at  the  trial.  The  court  held  that  "the 
contract  In  Issue  and  on  trial"  was  whether 
the  deed  was  made  to  hinder,  delay,  and  de- 
fraud the  grantor's  creditors,  and  that  was 
an  issue  between  the  grantor  and  his  credit- 
ors, and  therefore  the  grantee  In  the  deed 
was  not  Incompetent  to  testify. 

The  three  cases  first  cited,  supra,  are  di- 
rect authority  for  holding  that  plaintiffs  were 
competent  to  testify  in  this  case.  They  run 
back  through  many  years,  and  should  not 
now  be  disturbed  unless  plainly  erroneous. 
If  the  point  were  one  of  first  Impression  in 
this  courts  we  might  hesitate  to  hold  that 
the  statute  was  not  meant  to  make  plalntlfite 
in  a  case  like  this  Incompetent  to  testify; 
but  the  letter  of  the  statute  does  not  make 
them  iacompetoit  and  that  being  so,  and 
this  court  having  for  many  years  held  them 
to  be  competent  we  are  constrained  to  bold 
in  this  case  that  they  were  competent 

We  have  settled  the  competency  of  plain- 
tiffs to  testify,  because  without  their  testi- 
mony the  evidence  scarcely  measures  up  to 
that  clear,  cogent  positive,  and  convincing 
character  which  the  law  requires  for  the  es- 
tablishing of  a  resulting  trust  where  the 
transaction  out  of  which  it  grew  occurred 
many  years  (In  this  case  over  22)  before  the 
trial.  Even  with  th^  testimony,  it  is  not 
wholly  satisfactory  in  some  respects,  and  Is 
far  from  satisfactory  as  to  the  value  of  the 
land  at  the  time  It  was  deeded  to  defendant 

The  evidence  aimuestionably  shows  that 
some  cattle  were  used  by  defendant  to  pay 
for  the  land,  but  It  does  not  show  what  their 
value  was,  nor  clearly  that  they  belonged  to 
Mrs.  Downing,  and  the  chancellor  therefore 
very  properly  excluded  them  from  oonsldera- 
tlon  in  determtulng  what  plalntlfti*  ahue  io 
the  land  should  be. 

But  there  is  no  such  Infirmity  in  the  evi- 
dence as  to  the  four-year  old  mare  and  the 
two-year  old  colt.  In  addition  to  the  testi- 
mony of  all  the  plaintiffs  that  ttwy  belonged 
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to  their  mother,  Eldrldce  Rowe  tcsUfled  that 
be  knew  the  odte  from  the  time  they 
foaled,  that  th^  were  colta  of  marea  that 
belonged  to  Mt&  before  her  '^ftarrlage 

to  detoidant,  and  that  tbe  oAtB  «Me  on  her 
place  at  ttie  time  at  lle^  nianlage  to  defend- 
ant, whldi  wonld  male  younger  one  at 
leant  tTo  years  old  whv  "■^:>owning  traded 
them  tC^  the  land,  for  the'lMrtMe  was  made  In 
Norember.  18SS,  and  the  marriace  was  In 
Jane,  1881.  All  the  witnesses 'say  the  other 
horae  was  a  fonr-year  old  Ally.  John  Kins, 
who  had  worked  for  Hra.  Downing  bef  f»e 
her  marriage  and  for  Downing  afterwards, 
says  of  the  colts  ttiat  "their  ages  wm  two 
and  ftonr,"  and  **I  expect  they  were  wortti— 
the  two  of  them— 9250.**  Oren  Stbigley  tesU- 
fled  that  after  this  suit  waa  brought  he  and 
defendant  had  a  talk  "about  this  case,  and 
we  talked  about  the  trade  with  Mr.  Bogers," 
and  that  In  the  course  of  ttie  conversatloii  he 
said  to  defmdant,  "Xou  let  two  colts  and 
three  oows  sof  to  which  defendant  replied, 
**No ;  I  let  the  colts  and  one  cow  go."  Rob- 
ot McKee,  the  husband  of  one  of  the  plain- 
tiffs and  himself  Joined  as  a  plaintiff  for  that 
reason,  testified:  "They  were  Urs.  Bym's 
horses  and  cattle.  I  don't  know  who  the 
yearlings  belonged  to.  X  didn't  know  wheth- 
er  th^  were  his  or  hers."  Six  witnesses  tes- 
tified that  these  colts  belonged  to  Mrs.  Down- 
ing, and  an  equal  number,  if  we  Include  tbe 
implied  admission  of  defendant  to  Stlngley. 
testified  that  th^  were  used  by  defendant  In 
pnrdiasing  the  land.  The  chancellor  found 
the  colts  were  worth  |125,  and  the  evidence 
clearly  supports  that  raluatlon;  in  fact,  it 
woold  support  a  hlghor  raluatlon. 

The  evidence  thus  far  to  establish  a  result- 
ing tnut  Is  satisfactory.  But  there  la  aiwtli- 
er  feature  of  this  case  tbat  should  not  be 
overloidced.  The  land  was  deeded  to  defend- 
ant almost  20  years  prior  to  Blrs.  Downlng's 
death.  She  had  the  right  from  the  time  she 
dlsooToed  that  defendant  had  used  her  stoclc 
to  pay  for  tbe  land  and  taken  the  title  In 
bis  name  to  tnlng  suit  against  bim  to  have 
tbe  title  Tested  In  her,  yet  she  died  without 
ever  haTlng  brought  such  a  suit.  The  evi- 
dence reveals  that  she  and  defendant  and 
their  families  lived  together  on  tbe  SOO-aere 
farm  left  by  her  first  husband,  and  defendant 
bad  60  acres  of  land  of  his  own.  Peny  Bym. 
13  or  14  years  old  vrtien  ths  trade  was  made, 
testlAed  that  he  claimed  ttie  four-year  old 
mate,  and  that  he  and  defoidant  had  scnne 
trouble  over  his  claim,  and  tbat  be  "went 
away  and  worked,"  and  that,  in  settlement  of 
hiB  claim  and  If  he  would  oome  bade  and 
work,  defendant  gave  him  another  hone. 
We  are  not  satisfied  that  defendant  did  not 
reimburse  MnL  Downing  for  her  stock  he 
need  In  paying  for  this  land.  The  burden  at 
establishing  that  tact  Is  on  him.  and  he  can- 
not testify.  We  think  the  evidence  clearly 
shows  that  the  colts  once  belonged  to  Mrs. 
Downing,  but  It  also  tends  to  show  that  ehe 
bad  given  this  nmre  to  b«r  son,  and  pmnlt- 
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ted  her  son  to  receive  the  payment  for  her. 
If  so,  her  heirs  have  no  right  to  claim  the 
land  bought  with  the  mar&  The  evidence 
also  fails  to  show  any  dispute  or  acrimony 
between  her  end  defendant  over  the  use  h« 
made  of  her  stodc  There  is  evidence  that 
more  than  once  she  said  to  him  or  in  his  i»es- 
ence  that  he  bad  used  her  stodc  to  pay  for 
the  land,  and  that  be  made  no  rvpty  ta  her 
assertions;  but  does  It  follow  that  he  did 
not  in  some  way  compensate  ho-?  Wonld  it 
not  be  mote  reasonaUe  to  suppose  that  a 
husband  who  lived,  so  far  as  this  record 
Ediows,  20  years  In  peace  with  a  wife,  when 
he  discovered  tAn  persisted  In  dalmlng  he 
had  wrongfully  appropriated  her  prc^ier^. 
took  proper  steps  to  repair  Uie  wrong,  and 
Okat,  when  she  let  nearly  20  yean  go  by  with- 
out suing  him,  he  did  In  some  way  reimburse 
her?  And  is  then  not  smne  intimation  in 
the  testimony  of  Perry  Byrn  that  he  did  re- 
imburse her?  The  statute  makes  the  appro- 
prlatl<Hi  by  a  huiAand  of  his  wife's  property 
without  her  omsent  in  writing  a  fraud,  but 
it  has  not  altogether  dissolved  Ibe  marital 
relation.  It  does  not  make  them  strai^(«r^ 
and  destroy  the  many  trustful  confldoices 
that  should  always  exist  between  husband 
and  wife.  We  all  know  that  many  little 
transactions  betwerai  them  in  reference  to  the 
use  by  him  of  her  property  do  arise  whidi 
when  only  one  side  Is  told  look  like  a  conrer- 
Blon  by  him  to  his  own  use  of  ber  property, 
but  wbldi,  it  he  could  be  permitted  to  ex- 
plain them,  would  appear  to  have  been  legal- 
ly and  amicably  settled  by  than.  The  courts 
do  not  look  fiiTorably  upon  claims  of  many 
years'  standltag  where  all  the  tacts  might 
have  been  established  1^  a  timely  suit  They 
an  Blow  to  disturb  land  titles  whldi  have 
existed  for  many  yean  and  when  neltliCT  of 
the  parties  who  were  most  concerned  can  tes- 
tify, one  being  dead  and  the  other's  mouth 
being  closed  by  that  fact;  and  when  those 
an  the  facts  and  the  decree  divesting  the 
title  is  d^ndent  upon  oral  testimony,  de- 
tailing In  many  caaeo  loose  convrasatlons 
which  occurred  yean  agone,  they  require  the 
mind  of  the  cbancellor  to  be  satisfied  by  clear 
and  positive  proof.  This  feature  of  the  case 
may  be  darlfled  on  a  retrial,  and  brace  we 
now  do  no  more  than  point  out  its  weakness 
In  this  respect 

The  weakest  point  In  tbe  evidence  is  as  to 
the  value  of  the  40  acres  of  land.  The  only 
witness  who  testified  tm  the  point  was  David 
Bog^  who  was  a  son  of  A.  L.  B<«en,  the 
grantor  of  tbe  land,  and  who  t»tlfled  that  he 
was  80  yean  of  age  at  the  time  the  trade 
was  made.  livlDg  in  the  neighborhood,  and 
that  his  foUier  "always  asked  flO  an  acre 
for  the  land,  or  $400."  In  addition  to  this, 
it  may  be  said  that  the  petition  alleges  that 
defendant  purchased  the  land  "for  the  price 
and  consldentton  of  $400,"  and  then  pro- 
ceeds to  state  the  volume  and  page  of  the 
record  wliere  the  deed  was  recorded,  and  at 
the  dose  of  the  evidence  it  was  "admitted 
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that  defendant  holds  the  legal  title  to  the 
land  referred  to."  If  the  deed  was  offered 
In  evidence,  the  abstract  does  not  ebow  It 
The  value  of  the  land  placed  upon  It  by  Rog- 
ers and  Downing  when  they  came  to  trade, 
or,  U  that  could  not  be  shown,  Its  value  In 
the  open  market  at  the  time  the  trade  was 
made,  was  an  essential  element  of  plalntUTs 
case ;  and  there  was  no  substantiel  evidence 
whatever  upon  the  point  That  ofTered  does 
not  rise  higher  than  mere  conjecture.  The 
fact  that  Rogers  always  asked  $10  an  acre, 
or  $400.  for  the  land.  Is  not  proof  that  Its 
value  was  The  owner  of  property  may 

ask  far  more  or  far  less  than  wbat  it  la 
worth  in  the  market.  We  do  not  mean  to 
say  that  the  proof  as  to  the  valne  of  the 
land  should  be  of  that  clear,  cogent  positive, 
convincing  character  necessary  to  establish 
tbe  resulting  trust  Itself ;  but  we  do  mean  to 
say  that  there  must  be  some  substantial  evi- 
dence to  support  a  finding  on  the  point  It 
ought  to  have  been  an  easy  matter  to  have 
shown  what  was  the  value  of  this  land  in 
1883,  when  Downing  bought  It,  and  that,  not 
having  been  done  by  any  substantial  evi- 
dence, tbe  judgment  shonld  be  rereraed  and 
tbe  cause  remanded. 
It  la  80  ordered.  All  concur. 


ST.  LOUIS  &  S.  F.  R.  CX>.  v.  YANKEE  et  ftl. 

(Springfield  Court  of  Appeals.   Missouri.  Jan. 
8.  19ia) 

1.  MrnES  ANn  Minesals  (|  122*)— Opbbatioit 
OP  Mikes— Injuries  to  SuarACE  Rights. 

Tbe  right  to  take  ore  from  ondemeath  tbe 
surface  of  a  railroad  right  of  way  mast  yield,  if, 
in  order  to  take  it,  the  surface  right  of  the  road 
will  be  impaired. 

[Ed.  Note— For  other  cases,  see  Mines  and 
Minerals,  Cent  Dig.  S  243 ;  Dec  Dig.  S  122.*] 

2.  Appeal  and  Ebbob  (|  1009*)  —  Review — 
Questions  or  Fact— £%NDiNas  in  £}quita- 
BLE  Actions. 

The  finding  of  a  chancellor  on  conflicting 
testimony  of  witnesses  appearing  before  him 
will  not  be  disturbed  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {{  8972,  3873;  Dec.  Dig.  % 
1009.*] 

Appeal  from  Circuit  Court,  Jasper  Coun- 
ty ;  David  E.  Blair,  Judge. 

Action  by  the  St  Louis  &  San  Francisco 
Railroad  Company  against  W.  H.  Yankee 
and  others.  From  a  Judgment  for  defend- 
ants, plaintiff  appeals.  Affirmed. 

W.  F.  Evans,  Edg&r  P.  Mann,  and  Joseph 
B.  Todd,  for  appellant  C.  V.  Buckley,  J.  H. 
Spurgeon,  Hugh  Dabbs,  and  B.  M.  Sbepfurd, 
for  respondents. 

GRAY,  J.  The  appellant  at  tbe  time  this 
suit  was  commenced,  was,  and  now  Is,  a  cor^ 
poration,  operating  a  railroad  through  the 
state  of  Missouri,  and  through  the  southwest 
quarter  of  tbe  southeast  quarter  of  section 


9,  township  27,  range  82,  Jaq>er  oonnty,  Mo. 
The  respondents,  on  NoT^ber  S,  1908^  and 
for  some  time  prior  thereto,  were  mining  for 
lead  and  zinc  underneath  the  surface  under 
and  near  the  right  of  way  of  the  aK)ellant 
The  fact  that  the  appellant  bad  acquired  by- 
deed  a  strip  of  land  50  feet  wide  across  said 
tract  of  land,  and  that  It  was  engaged  as  a 
common  carrier  in  <^r8tlng  Its  passenger 
and  freight  trains  over  said  road,  stood  ad- 
mitted. It  also  was  conceded  that  the  re- 
^ndent  Armll  was  the  owner  of  the  land, 
subject  to  appellant'a  right  of  way  for  rail- 
road purposes,  and  that  the  other  respond- 
ents were  mining  on  said  land  under  leases 
or  contracts  with  said  Armll.  The  petition 
was  filed  on  the  Qtti  day  of  November,  1808, 
and  its  purpose  was  to  enjoin  the  respond- 
ents ^m  further  conducting  their  mining 
operations  under  the  right  at  way  of  plain- 
tiff, and  under  the  adjoining  land,  alleging 
that  the  defendants  had  been  and  were  re- 
moving the  natural  supfurt  from  under  and 
near  said  right  of  way,  and  ther^y  weaken- 
ing tbe  snrface  of  the  ground,  and  roider- 
Ing  the  same  liable  to  cave  in  and  to  sink, 
and  thereby  cause  said  rli^ht  of  way  and 
track  to  become  unsafe  and  Insecure,  and 
render  it  hasardous  to  operate  the  trahis  of 
appellant  upon  its  track  and  right  of  way  at 
said  place;  that  the  defendants  would  pro- 
ceed, unless  prevented,  with  such  mining, 
under  and  near  said  right  of  way,  so  as  to 
render  the  operation  of  trains  over  said  track 
unsafe  and  insecure,  and  cause  the  said  right 
of  way  and  railroad  tradK  to  cave  In  and 
sink,  and  thereby  lm[)erll  the  lives  and  limbs 
of  the  passengers  and  employes  carried  upon 
said  trains  of  plaintiff,  and  also  endanger 
and  cause  the  Injury  and  destruction  of  the 
property  of  plaintiff  composed  of  Its  trains, 
traclLs,  and  right  of  way,  and  asking  for  an 
injunction  restraining  the  respondents  from 
further  mining  under  and  near  said  right  of 
way  at  said  point  Upon  the  filing  of  the 
petition,  a  temporary  injunction  was  grant- 
ed by  the  circuit  court  and  the  cause  came 
on  for  trial  on  the  23d  day  of  November, 
1908,  resulting  In  a  dismissal  of  the  appel- 
lant's bill,  and  dissolving  the  temporary  in- 
junction. After  an  unsuccessful  effort  to 
secure  a  new  trial,  the  appellant  appealed  to 
the  Kansas  City  Court  of  Appeals,  and  that 
court  transferred  tbe  cause  to  this  court. 

The  evidence  in  behalf  of  appellant  tended 
to  prove  that  the  drifts  In  the  mine  under- 
neath the  track  and  right  of  way  had  been 
cut  so  wide  and  in  such  a  manner  that 
there  was  danger  of  the  ground  caving  from 
tbe  surface.  PlalntiCrs  witnesses  also  tes- 
tified that  a  large  pUlar  bad  been  left  by 
persons  who  had  formerly  operated  said 
mine,  and  that  the  defendants  were  engaged 
In  removing  said  pillar,  and,  on  account 
thereof,  the  g^und  would  become  weakened 
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mnd  tlie  <^ntloD  of  heavy  trains  orer  the 
road  of  appellant  at  that  place  ynm  llkdy  to 
cause  the  ground  to  sink  and  caye.  Appel- 
lants had  farther  testhoony  to  the  effect  that 
at  aome  prerlocu  time  the  defflndasta  had 
agreed  fliat  they  would  not  cut  any  more 
dirt  at  the  places  where  they  were  engaged 
In  catting  at  the  time  this  snlt  was  com- 
menced. It  was  further  shown  by  ai^* 
lanf  B  wltneeses  that  other  mines  In  the  vi- 
cinity had  caTOd,  canslnff  aubstantlal  dam- 
ageB,  and  that  the  formation  of  the  ground 
and  the  character  of  mining  !n  such  mines 
were  similar  to  the  mining  that  was  being 
done  hy  the  respondents.  The  aivollftnt*s 
evidence  farther  Bhowed  that  many  trains 
passed  orer  the  tra^  at  this  place  dally, 
and  It  stood  nncontradicted  that.  If  a  cave 
did  occnr  while  a  freight  or  paBsenger  train 
was  passing  orer  the  track  at  said  point, 
great  loss  of  life  and  proper^  m^ht  be 
sastalned.  The  witnesses  for  i^pellant, 
whose  testimony  tended  to  prove  the  above 
facts,  indnded  the  state  mine  Inspector,  and 
no  ^ort  was  made  to  Impeach  any  of  the 
witnesses  who  testlfled  for  plaintiff  In  the 
case. 

The  testimony  In  behalf  of  respondents 
was  giv^  by  about  12  witnesses,  Including 
the  re^tondents  themselves.  Tbelr  testimo- 
ny tended  to  prove  that  the  pillar  heretofore 
mentioned  was  no  support  to  the  roof,  for 
the  reason  that  between  the  top  of  the  pillar 
and  the  roof  proper  was  a  seam  of  mud  of 
considerable  thickness,  and  In  removing  the 
pillar  the  ground  would  be  in  no  wise  weak- 
ened. Re^ndents*  testimony  further  tend- 
ed to  show  that  the  other  mines  which  ap- 
pellant claimed  had  caved  did  not  cave  on 
account  of  n^igent  mining,  bat  that  the 
same  was  purposely  caved  by  persons  min- 
ing therein.  AH  the  witnesses  for  the  re- 
spondents testlfled  that  the  mining  being 
done  would  In  no  wise  endanger  the  proper- 
ty of  the  appellant,  and  therefore  there  was 
no  danger  of  the  ground  caving  on  account 
thereof.  Some  of  these  witnesses  had  been 
mining  In  tbe  district  for  more  than  40  years, 
and  their  reputations  as  mining  experts  were 
not  questioned. 

The  law  of  this  case  is  simple.  The  ap- 
pellant owned  the  surface  right,  and  thereby 
was  possessed  of  the  absolute  right  to  have 
its  right  of  way  unmolested.  Tbe  respond- 
ents had  the  right  to  take  the  ore  from  un- 
derneath the  surface,  provided  they  carried 
on  their  mining  operations  In  such  a  manner 
as  not  to  interfere  with  the  surface  right  of 
the  appellant  The  right  to  take  the  ore 
from  underneath  the  surface  mnst  yield,  if. 
In  order  to  take  it,  the  surface  right  of  the 
appellant  will  in  any  wise  be  impaired. 

By  an  act  of  the  Legislature,  approved 
June  1, 1900  (Laws  1909,  p.  4SfQ,  It  ia  a  crim- 
inal offense,  punishable  by  fine  and  imprison- 
ment, for  any  person  to  mine  or  excavate  be- 
neath the  surface  ot  any  pablic  highway  or 
railroad  right  of  way,  in  sadi  nunner  as  ta 


cause  tiie  mrCBioe  of  ttte  ground  to  cave.  This 
act  was  passed  with  an  emergmicy  daase^ 
thereby  showing  that  the  Legislature  deemed 
It  Important  that  the  legislation  should  become 
effective  at  once.  Any  pwson  living  In  the 
ndodng  district  of  Jasper  oonn^  well  knows 
the  wisdom  of  this  act  of  the  Legislature.  It 
was  a  common  occurrence  that  IrreaponstUe 
and  reckless  persons  were  engaged  In  min- 
ing underneath  the  public  road  and  rail- 
roads in  the  coonty.  without  any  regard  to 
the  safety  of  persons  who  might  be  traveling 
on  such  highways  and  railroads.  Owing  to 
the  insolvency  of  the  persons  causing  tlie 
Injury,  suits  for  damages  afforded  no  rem- 
edy. With  all  these  things  known  and  folly 
understood,  the  Legislature  passed  the  act 
making  it  a  crime  to  so  mine  in  such  places. 

This  is  a  suit  in  equity,  and  It  Is  the  duty 
of  this  court  to  review  all  the  evidence  and 
weigh  the  same  anew;  but  the  usual  prac- 
tice Is  for  the  court  to  defer  laii^Iy  to  the 
findings  of  the  chancellor  on  all  the  Issues 
of  fact,  and  to  refuse  to  disturb  the  Judg- 
ment on  the  ground  that  the  findings  are 
against  the  weight  of  the  evidence.  Jones  v. 
Thomas,  218  Mo.  508,  117  S-  W.  1177. 

Where  tbe  evidence  Introduced  by  the  re- 
spective parties  is  conflicting,  the  Supreme 
Court  has  re[>eatedly  held  that  since  the 
cliancellor  has  the  witnesses  before  him,  and 
the  opportunity  of  observing  their  demeanor 
upon  the  witness  stand,  and  their  manner  of 
testifying,  he  is  In  a  much  better  position  to 
Judge  of  tbe  credibill^  of  the  witness^  and 
tbe  weight  to  be  given  to  their  testimony 
than  Is  the  appellate  court 

In  Huffman  v.  Huffman,  217  Mo.  182,  117 
S.  W.  1,  the  Supreme  Court  in  banc,  declared 
the  rule  to  be  as  follows :  "The  evidence 
was  conflicting,  but  the  chancellor  who  tried 
tbe  case  had  a  better  opportunity  than  we 
have  to  Judge  of  tbe  reliance  that  ought  to 
be  placed  In  tbe  testimony  of  each  witness. 
He  had  the  witnesses  before  him,  be  heard 
them  and  saw  them,  under  examination  and 
cross-examination,  and  it  is  tbe  experience 
of  all  the  triers  of  the  fact  that  the  personal 
appearance  and  manner  of  tbe  witnesses 
have  much  influence,  and  rightly  so.  In  weigh- 
ing and  reaching  a  verdict  It  ts  our  duty, 
under  such  circumstances,  to  defer  to  the 
findings  of  tbe  trial  Judge,  and  so  we  do  in 
this  case." 

In  this  case.  If  the  testimony  ot  appellant's 
witnesses  is  true,  then  tbe  mining  of  the 
respondents  underneath  the  right  of  way 
was  liable  to  greatly  Injure  and  disturb  the^ 
surface  right  of  appellant  over  the  land  here-' 
tofore  described.  If.  upon  the  other  hand, 
the  witnesses  for  respondents  told  tbe  truth, 
then  tbe  appellant's  fears  were  not  well 
grounded,  and  nothing  was  being  done  by 
tbem  that  would  In  any  probability  cause 
damage  to  the  track  or  right  of  way  of  the 
appellant  It  would  be  difficult  to  conceive 
how  the  testimony  could  be  more  conflicting 
and  contradictory.  In  addition  to  the  abovc^ 
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the  testfmoD7  was  largely  the  opinions  of 
witnesses,  and  therefore  a  case  of  expert  tes- 
timony. In  such  cases,  It  seems  to  us  that 
creator  deference  sbonld  be  given  to  the 
finding  of  the  chancellor  than  where  wit- 
nesses are  testifying  to  ordinary  facts.  Two 
witnesses  may  be  called  to  give  expert  tes- 
timony In  a  case.  It  Is  not  so  much  what 
they  say,  bat  their  appearance  and  manner 
of  testl^lng  is  one  of  the  prhidpal  elements 
in  detmninlng  the  welgbt  to  he  given  their 
testimony. 

We  bdiere,  to  rernse  this  Judgment,  we 
would  have  to  violate  the  mle  laid  down  by 
the  Snpreme  Court  for  as  to  follow  In  snch 
cases,  and  this  we  have  no  desire  to  do,  as 
we  believe  It  a  wise  one,  and  supported  tuy 
the  great  weight  of  authority  in  all  the 
states  of  the  Union. 

The  only  assignment  of  error  In  tliis  case 
Is  that  the  bonrt  erred  In  finding  for  the  de- 
fendants and  not  f(».  the  plalntUf  on  the 
facts  as  disclosed  by  the  evidence. 

For  the  reasons  above  glvoi,  we  do  not 
feel  Jnsttfled  In  reversing  the  judgment  of 
the  trial  court,  and  therefore  the  same  is  af- 
firmed. All  concur. 


STATE  v.  DRAUGHN. 

(Springfield  Court  of  Appeals.  Missonri.  Jan. 

3.  1910.) 

1.  CsnaiTAL  Law  <|  549*)  —  EvioEiroi  — 
Weight  awd  Sufticienot. 

Courts  and  juries  are  not  limited.  In  search- 
ing  for  the  tratb,  to  the  mere  words  of  the  wit- 
ness. 

[Sd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  1252 ;  Dec  Dig.  i  54ft*] 

2.  CaiinnAL  Law  (|  S60*)  —  Bvzdxncb  — 
Weight  and  Sufficienot. 

It  is  not  necessary  to  sustain  a  conviction 
tbat  the  evidence  should  show  the  guilt  of  de- 
fendant beyond  the  possibility  of  a  doubt,  but 
only  beyond  a  reasonable  douot 

[Bd.  Note.-^r  other  cases,  see  Ciimlnal 
Law,  Cent  Dig.  1  1266;  Dee.  Dig.  1  SOO.*] 

3.  Witnesses  (8  240*)— Exakination  or  Wit- 
nebs  BT  COUBT. 

A  trial  jud^e  has  the  right  to  examine  a 
witness  the  same  as  attorneys. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I|  8S2-857:  Dec.  Dig.  |  246;*  Crim- 
inal Law,  Gent  Dig.  1 1520.] 

4.  WlTOESSES  (I  244*)— EXAUZVanON— LSAD- 

iNO  Questions. 

AVfaere  a  witness  (s  shown  to  be  unfriendly 
to  the  prosecution,  it  is  proper  to  allow  the  pros- 
ectittng  attorney  to  ask  bim  leading  questions. 

[Ed.  Note.— For  other  caseB.  see  Witnesses, 
Cent.  Dig.  81  795,  848 ;  Dec.  Dig.  |  244.*] 

5.  Witnesses  (S  255*)  —  Bxahinatzoh  —  Re- 
fbesuinq  Mkhobt. 

Tbe  rule  that  the  state  cannot  impeach  Its 
own  witness  by  proving  previous  statements 
contradictory  to  his  testimony  does  not  prevent 
the  state  from  calling  the  attention  of  an  un- 
wililnc  or  forgetful  witness  to  his  testimony  be- 
fore the  grand  jury  for  the  purpose  of  refresh- 


ing his  memoiy,  though  sudi  former  testimony 
is  different  from  hta  testimony  in  court 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  8  885;  Dec  Dig.  |  255.*] 

6.  iNToxicATiNa  LtqnoBS  (|  236*)— Dnuw- 
rcL  Saij»— SnrncxEKCT  or  Evidence. 
Evidence  JMtf  to  sustain  a  convictioa  for 
selling  liquors  in  violation  of  the  local  option 
law. 

[Ed.  Note.— For  other  cases,  see  Intoxicatiss 
Ujuors,  Cent  Dig.  88  300-322;   Dec  Dig.  i 

Appeal  from  Circuit  Court  Dade  County ; 
B.  O.  Thurman,  Judge. 

Jesse  Draugbn  was  convicted  of  selling 
intozlcatliv  liquors  tmlawfully.  and  appeals. 
Affirmed. 

Neale  ft  Newman,  fOr  appellant  Edwin 
Frieee  and  Howard  Bagadal^  fOr  the  State. 

GRAY,  J.  This  Is  an  aroeal  by  the  defrad- 
ant  from  the  judgment  of  tbe  Dade  county 
circuit  court,  assessing  a  fine  of  fSOO  against 
him,  after  trial  by  Jury,  on  an  Indictment 
charging  blm  with  selling  intoxleatlxi«  liq- 
uors, In  violation  of  tbe  local  option  law. 

There  is  only  one  question  in  the  casa^  and 
that  is :  Was  the  evidence  Buffldent  to  sup- 
port the  verdict? 

The  state  relied  for  a  convlctim,  as  to 
what  was  sold,  on  me  J.  L.  Scarry.  This  wit- 
ness testified  on  direct  examination :  **Q.  Do 
you  know  Mr.  I>raughn,  the  defendant  in  this 
case?  A.  Tee,  sir.  Q.  Wliat  business  was 
be  engaged  in  last  fall?  A.  Well,  be  was  iu 
the  drug  business,  I  suppose,  last  fall.  Q. 
Where  was  be  In  business?  A.  South  Oreem 
field.  Q.  Were  you  at  bis  place  of  business 
there?  A.  Tes,  sir.  Q.  Did  yon  bay  any- 
thing from  Mr.  Draughn?  A.  Tea,  sir.  Q. 
What  did  you  get  from  him?  A.  Well  I  sup- 
pose it  was — I  got  a  half  pint  of  stnlf.  I 
don't  know  what  it  was— no,  a  pint.  I  sup- 
pose it  was  whisky.  Q.  Ton  called  for  whis- 
ky when  you  bought  that,  did  yon  not?  A. 
Well,  sir,  I  dlsremanber  whether  I  called  for 
whisky,  or  whether  I  just  went  in  and  asked 
for  a  pint  Q.  What  makes  you  Bappoae  It 
was  wblAy?  A.  Weil,  that  was  what  the 
fellow  asked  me  to  get  for  bim,  ma  whisky. 
Q.  Did  you  taste  It?  A.  No,  sir.  Q.  What 
color  was  it?  A.  I  ^sremember  irtiether  it 
was  wrapped  up.  <^  Don't  you  know  what 
you  called  for  when  you  wait  In  the  store? 
A.  No,  sir ;  I  dtm't  recollect  just  exactly  how 
I  called  for  It  I  might  liave  called  for  a 
pint  or  I  might  have  called  for  a  pint  of 
whisky.  I  just  dlsremember  what  I  did 
do.  Q.  Ton  thouglit  you  was  gettlnc  whis- 
ky when  you  went  in  there  and  got  tbat? 
A.  Tes,  sir.  Q.  Who  was  in  the  front  room 
when  you  came  out  Mr.  BenyT  A.  Well,  sir, 
I  believe  Mr.  Sexton  was  In  therfc  Mr.  Sex- 
ton bought  a  comb  there  tbat  day."  After 
these  questions  and  answers,  followed  a  long 
list  of  questions  t>y  the  prosecuting  attorney 
and  the  court   These  questions  were  asked 
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EDd  Aiunrered  over  the  olijectlon  of  the  de- 
rmdant'i  oonnBel.  The  wltnesB  farther  testi- 
fled  that  he  paid  80  centa  for  it,  but  whether 
he  bought  it  of  Mr.  Draughn  or  some  one  else 
he  did  not  r^mber,  as  it  waa  about  the  time 
Drautfm  waa  sellliig  out.  Oa  crosa-examlDa- 
tlon  the  wltneas  testified.  Id  speaking  of  the 
sale:  "I  had  been  to  Lofftwood,  and  I  came 
on  bade  there  waiting  for  a  train,  and  I 
w«it  down  there  to  see  iSr.  Jones,  and  be 
aaked  me  to  go  np  there  and  get  Uils  stuff 
for  him,  but  I  dmi't  recollect  whether  he  said, 
*Go  op  there  and  get  me  a  pint,'  or  a  'pint 
of  whUiky.'  I  dlsremember  what  he  said.  I 
dont  remember  whether  I  oiHed  for  a  pint, 
or  a  pint  of  whisky,  and  I  dlsremember 
whether  it  was  wrapped  or  not" 

The  witness  Sexton  was  placed  on  the 
stand,  and  he  teatifled  that  he  bought  a  comb 
of  deftedant  that  day,  and  that  Afr.  Berry, 
he  bellered.  waa  on  the  premises  at  that 
time,  and  standing  there  when  he  bought  the 
comb. 

This  Is  substantially  the  testimony  for  the 
state,  except  it  was  admitted  that  local  op* 
tlon  was  In  force  in  the  coonty  at  the  time 
of  the  sale.  The  defendant  was  ths  <mly 
witness  offered  In  his  behalf,  and  the  follow- 
ing Is  his  examination  In  chief:  "Q.  Mr. 
I>ran^,  are  yon  guU^  of  this  <fharge?  A. 
No.  sir.  Q.  That  is  aU."  The  state  attempt- 
ed to  cross-examine  him,  but  his  counsel  ob- 
jected, so  that  the  croas-ezamlnatlon  consist- 
ed of  the  following :  Ton  iiare  told  the 
Jory  all  you  are  going  to  tell  them  about  this 
caaeT  A.  Yes,  sir;  I  ain't  got  nothing  more 
to  say ;  not  guilty  is  alL" 

Tlie  testimony,  narrowed  down.  prOTM  the 
following  fitcts :  That  a  man  the  name  of 
Jones  said  to  Mr.  Berry:  "Oo  up  to  the 
drug  store  and  get  me  a  pint."  The  train 
was  about  to  move,  and  the  witness  ran  to 
the  drug  store  and  called  for  a  pint  or 
a  pint  of  whisky,  and  it  was  funUdked  to 
him,  and  he  paid  SO  coits  for  it.  Courts  and 
Juries  are  not  limited.  In  searching  for  the 
truth,  to  the  mere  words  of  a  witness.  When 
a  man  says  to  another,  *'Qo  up  to  the  drug 
store  and  get  me  a  ptnt,"  and  the  man  does 
so  and  goes  into  the  store  and  says  to  the 
drngglst,  "I  want  a  pint,"  and  iiays  him  SO 
cents  for  It,  thwe  Is  not  a  shadow  of  a  doubt 
but  what  it  was  wbJSJcy  he  wanted,  and 
whisky  he  got  It  Is  not  necessary  to  siu- 
taln  a  conTlcti<m  that  the  evidence  should 
show  the  guilt  of  defendant  b^ond  tlie  pos- 
sibUity  of  a  doubt,  font  ootf  beytmd  a  rea- 
BODSble  doubt  and  thwe  can  be  no  reason- 
able doubt  of  the  guilt  of  the  defendant 

Complaint  Is  made  of  the  action  of  the 
trial  court  in  asking  the  witness  Berry  ques- 
tions, and  permitting  the  state  to  ooss-ex- 
amine  him  In  regard  to  previous  statenuots 
made  by  him.  It  Is  a  w^-known  Hict  that 
In  tills  class  of  caaes,  the  monory  of  atate's 
witnesses  Is  often  very  poor.  If  this  wlt- 
ness  bad  purchased  .a  pint  of  Iwnxine  or 
castor  Oil,  we  have  no  doubt  but  he  and  the 


defendant  would  have  remembered  every  de- 
tail of  the  transaction.  "The  trial  court  has 
Qie  nndoabted  rt^t  to  question  or  croaa- 
questlon  any  witness,  provided  this  Is  done 
within  such  bounds  as  control  attorneys  In 
similar  Interrogatlona."  State  v.  Lockett,  108 
Mo.  480,  08  S.  W.  SOS;  State  v.  Pagela,  92 
Mo.  300.  4  S.  W.  081.  The  court  waa  oi  tbe 
opinion  that  the  witness  was  unfriendly  to 
the  state,  and  therefore  no  error  was  commit- 
ted by  the  court  in  pwmlttfng  the  proaecntli^ 
attorney  to  ask  him  Iradlng  questions.  State 
V.  Doestrow.  187  Mo.  44,  88  S.  W.  554,  38  8. 
W.  206:  Stete  V.  Keith,  6S  Mo.  App.  88Sw 
The  prosecnttng  attorney  was  permitted  to 
ask  the  witness  If  he  had  not  testified  b^ore 
the  grand  jury  that  he  was  told  to  get  whis- 
ky, and  that  whisky  was  what  he  called  for 
when  he  went  Into  the  drug  store,  and  he 
was  also  shown  a  atatemeat  of  what  he  testi- 
fied to,  signed  by  him.  The  court  permitted 
this,  for  the  purpose  of  refreshing  the  mem- 
ory of  tbe  witness.  To  Int^lIgeuQy  pass 
upon  this  asslgomeot  of  error,  the  following 
Is  material:  The  witness  testified  that  he 
did  not  rememlwr  whether  he  was  told  to 
get  a  pint,  or  a  pint  of  whisky,  and  he  did 
not  remember  whether  he  called  for  a  i^nt 
or  a  pint  of  whisky.  He  was  examined  sev- 
eral months  after  the  transaction,  and,  for 
the  purpose  of  refreshing  his  memory,  the 
prosecuting  attorney  asked  him  these  ques- 
tions. Tbe  rule  in  tills  state  is  that  the  state 
cannot  Impeach  Ite  own  witness  by  proving 
prevlons  stetemente  of  the  witness  contra- 
dictory to  his  testimony.  Bnt  this  rule  does 
not  mean  that  an  unwilling  or  a  fo^tfnl 
witness  cannot  have  his  memory  refreshed 

calling  his  attention  to  previous  testl- 
mmy  or  sUtements.  State  v.  Duestrow,  137 
Ma,  loc.  dt  86,  88  S.  W.  564,  89  S.  W.  260 ; 
AiMny  -v.  Gravel  Road  Co..  Ill  Mo.  App.. 
loc  dt  88,  86  S.  W.  957.  Of  course,  the  par- 
ty calling  the  witness  cannot  impeach  him 

offering  contradictory  evidence  for  that 
purpose. 

In  State  V.  Dnestrow  the  court  said :  "The 
abovedted  authorities  fully  justify  the  ask- 
ing of  the  questions  int^unded  to  this  un- 
willing witness,  and  it  was  unnecessary  for 
the  stete  to  ^ead  anrprlse  or  of  having  been 
mIMed,  rince  both  those  elonaite  were  pat- 
ent to  the  most  casual  observation,  since 
nothing  could  more  cmiduce  to  surprise  than 
to  have  a  wlteess  who  bad  previously  testi- 
fied to  tbe  whole  of  a  short  conv»satl<Hi. 
but  a  few  months  before,  and  then,  after- 
wards foi^et  or  pretend  to  forget  the  latter 
and  more  striking  portion  of  that  conversa- 
tion. Nor  does  it  at  all  affect  the  propriety 
of  such  questions  that  they  may  Inddentelly 
have  tbe  dfect  of  impeadblng  such  witness. 
Oonrte  riiould  not  be  avose  to  letting  In  the 
light  of  day  on  sndi  reprehensible  transac- 
tions.** 

In  Aahtv  V.  Gravel  Road  Co..  the  witness 
was  examined  oa  to  his  evidence  on  the  for- 
mer trial,  and  complaint  was  made,  Tbe 
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coart  nld.  If  the  witness  was  relnctant,  or 
bis  memory  was  clouded,  we  can  see  no  lm> 
propriety  In  the  course  of  bis  examination. 
It  was  a  matter  resting  very  largely  wltb 
the  dlBcretl<m  of  the  trial  Judge. 

In  George  t.  McOorem,  8S  Wis.  SSSH,  63 
N.  W.  869.  SB  Am,  St  Bep.  77*  and  BuUard 
v.  Pearaall,  68  N.  Y.  231,  tbe  conrts  expressly 
hold  that  such  questions  may  be  asked  for 
the  pnrpose  of  refreshing  the  recollection  of 
the  witness. 

The  verdict  of  gnllly  comes  with  the  ap- 
I«oTal  of  the  learned  trial  conrt,  and  he  must 
hare  been  thoroughly  satisfied  of  the  defend- 
ant's gnllt,  or  he  would  hare  nnhesltating^ 
set  the  rerdlct  astda  He  was  la  a  much  bet- 
ter position  than  we  are  to  know  the  truth 
of  the  matter,  and,  wltb  due  deference  to 
his  duty  and  Judgment,  we  will  not  dlstuit) 
this  Jndgmrat. 

It  is,  accordingly,  affirmed.  All  concur. 


ASBILL  T.  OITT  07  JOPUN. 
(Springfield  Court  of  Appeals.  Missouri.  Jan. 
S,  1910.) 

1.  Municipal  Cobpobations  (%  821*)— Ob- 

STBUOnON  IN  STaEEP— PEBBOHAL  InfUBIEB— 
EJVIDBNCK. 

In  an  action  against  a  dty  n>r  peiBooai 
Injnriea  from  falling  over  a  wire  stretched 
across  the  sidewalk,  plaintifTi  testinKmy  that 
the  night  was  dark,  that  there  was  nothing  to 
notify  her  of  the  obstruction,  and  while  walk- 
ing in  the  ordinary  manner  she  tripped  and  fell, 
Wltb  the  fact  that  the  city  had  granted  the  per- 
mit to  have  the  sidewalk  constructed,  entitled 
plaintiff  to  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  iHg.  ||  174&-1757;  Dec. 
Dig.  {  821.*] 

2.  APPEAIi  AND  BbSOB  (8  99T*)— DlBECTlOM  OP 

Verdict— Question  fob  Tbial  Coubt. 

In  an  action  against  a  city  (or  jiersona) 
injuries  from  falling  over  a  wire  stretched  across 
the  sidewalk,  where  plaintiff  testified  that  there 
were  no  lights  or  barriers  to  notify  her  that  the 
wire  was  across  the  walk,  and  two  witnesses 
for  defendant  testified  thaS  a  barrier  and  light 
were  properly  placed  early  In  the  evening,  wheth- 
er a  veraict  should  be  directed  for  defendant 
was  for  the  trial  court 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  EKg.  {  4024 ;  Dec  Dig.  |  997.*] 

3.  SIuMiciPAL  Cobpobations  (8  821*)— Ob- 
sraucnoN  or  Stbebt— Pebsonal  Injubies 
— Weight  to  be  OiTxn  Evidence  —  Ques- 
tion FOB  JUET. 

In  an  action  against  a  city  for  personal  in- 
juries from  falling  over  a  wire  stretched  across 
the  sidewalk,  where  plaintiff  testified  that  there 
were  no  lights  or  barriers  to  notify  her  that  the 
wire  was  across  the  walk,  and  two  witnesses  for 
defendant  testified  that  a  barrier  and  light  were 
properly  placed  early  in  the  evening,  the  qoes- 
tloD  was  for  the  Jury. 

[Ed.  Note.— For  other  casn,  see  Monldpal 
Corporation^  Cent  Dig.  I  1749;  Dec.  Dig.  8 
821.*J 

'4.  Tbial  (I  296*)— iNsnuonoir— Oobb  or  Eb- 

BiOB. 

Where  the  court,  in  an  instruction  given 
in  behalf  of  plaintiff,  failed  to  mention  one  of 
defendant's  principal  defenses,  but  later  upon 


defendants  request  gave  an  instruction  which 
clearly  sulHnltted  ^e  isme,  the  failure  to  sub- 
mit the  defense  In  the  B.at  Instruction  was  not 
reversible  error. 

.Ed.  Note.— Fmr  other  cases,  see  Trial,  Oent 
g.  88  70&-70S;  Dea  Dig.  8  296.*] 

Appeal  from  Ctrcolt  Court,  Jasper  Coun- 
ty; David  E.  Blair,  Judge. 

Action  by  Ola  E.  Asbill  against  the  City 
of  Joplln.  Judgment  for  plain tUf,  and  de- 
fndant  ai^eals.  Affirmed. 

Mercer  Arnold,  tor  appellant  Clay  A 
Davis,  fdr  respuideat 

OBAT,  J.  This  cause  ms  commqiced  In 
the  JaMpa  ooun^  circuit  court  to  recover 
damages  for  personal  injuries  which  plaintiff 
claims  she  received  In  June,  1907,  In  falling, 
caused  by  tripping  on  a  wire  across  one  ot 
the  sidewalks  on  a  pnbllc  street  in  the  dty 
of  Joplln.  H«  oTldence  tended  to  establish 
the  fact  that  Bighte^th  street,  at  die  time 
complained  of,  was  a  public  street  In  the  dty 
of  Joplln;  that  the  had  gtvea  a  iiermlt 
to  one  Powell  to  lay  and  construct  a  con- 
crete sidewalk  on  said  street;  and  that  while 
said  walk  was  being  laid,  and  before  the 
sidewalk  was  opened  to  the  traT^lng  public, 
there  was  strung  across  the  md  of  said  walk 
a  wire,  IntauUng  to  prevent  perams  from 
passing  onto  and  over  said  walk,  Sbe  al- 
leged tn  her  petition  that  the  contractor  and 
d^endant  failed  to  set  out  a  danger  signal 
to  notify  persons  of  the  <M»tmctlon  caused 
by  stretching  said  wire  across  the  walk; 
that  on  said  wmiag,  and  while  she  waa 
passing  on  said  walk,  exercising  due  care, 
and  without  notice  of  said  obstruction,  she 
fell  and  suffered  damages  in  the  sum  of 
$5,000.  for  which  Judgment  was  aAed.  A 
trial  was  had  by  Jury,  and  a  verdict  render- 
ed in  favor  of  respondent  for  the  sum  ot 
$500,  and  the  city  has  appealed  to  this  court. 

The  asalgnmait  of  errors  are:  That  the 
conrt  erred  In  rising  to  give  peremptory 
InstmctiMi  asked  1^  the  ai^llant;  that  the 
verdict  is  against  the  evidence;  and  that  the 
court  erred  in  giving  the  first  instmcticm 
requested  by  the  plaintiff. 

The  plaintiff  was  the  only  witness  In  her 
behalf  as  to  the  condititm  of  the  walk  at 
the  time  of  the  accident,  She  testified  that 
the  night  was  daric,  and  that  thore  were  no 
lights  or  barriers  to  notify  her  tiiat  the 
wire  was  acroes  the  walk,  and.  while  walking 
along  In  the  ordinary  manner,  she  tripped 
and  fell.  When  we  consider  the  further  fact 
that  the  dty  had  granted  a  permit  to  have 
the  walk  constructed,  the  plaintiffs  evidence 
entitled  her  to  go  to  the  jury. 

In  behalf  of  the  defendant,  two  witnesses 
testified  that  the  wire  was  placed  across  the 
sidewalk  because  the  concrete  walk  was  not 
in  a  condition  to  be  used  by  the  public,  and 
that  the  wire  was  stretched  and  a  board 
was  placed  at  the  top  of  the  wire  across  the 
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walk,  and  on  which  was  hanging  a  lantern, 
ia  the  early  part  of  the  evening.  These  facts 
n-ere  testified  to  by  two  witnesses,  who  as- 
sisted in  the  construction  of  the  walk.  The 
appellant  claims,  t>ecause  no  one  testified 
that  the  light  was  not  placed  on  the  walk 
in  the  early  part  of  the  evening,  that  the 
court  should  hare  givm  the  Instruction  to 
find  the  defendant,  inasmuch  as  the  testi- 
mony of  these  witnesses  showed  that  the 
proper  warning  had  been  given  early  In  the 
evening,  and.  If  it  was  not  there  at  the  time 
the  plalntitr  was  Injured,  the  city  was  not 
liable.  It  seons  to  us  this  was  a  question 
for  the  trial  coTirt.  Steamboat  City  of  Mem- 
phis T.  Matthews  et  al.  28  Mo.  248;  Myers 
V.  City  of  Kansas.  108  Mo.  480,  18  S.  W.  914; 
Morris  T.  Kansas  City,  117  Mo.  App.  898, 
92  S.  W.  908.  In  the  case  of  Steamboat  City 
of  Memphis  t.  Matthews,  above  cited,  the 
court  says:  "All  the  testimony  was  on  one 
Bide,  but  the  Jury  disregarded  it,  and  the 
circuit  court,  who  heard  the  witnesses,  sanc- 
tioned the  verdict  of  the  jury.  We  must 
Infer  from  this  that  the  circuit  court  was 
satisfied  with  the  course  of  the  Jury.  The 
credit  due  to  the  witnesses  Is  a  matter  pe- 
culiarly for  the  Jury,  and  any  c<mtrol  over 
the  finding  of  a  Jury  In  this  respect  could 
hardly  be  Judiciously  exercised  by  this  court, 
which  muBt  be  guided  altogether  by  what 
appears  on  the  face  of  the  record.  The  cir- 
cuit Judge  would  not,  of  course,  permit  a 
verdict  to  stand  against  his  own  instruction, 
and,  as  that  court  has  virtually  certified  to 
as  that  the  verdict  was  right,  we  cannot 
interfere." 

What  we  have  Just  said  determines  the 
second  point  also,  as  It  was  for  the  Jury  to 
weigh  and  properly  determine  the  testimony 
of  the  witnesses  in  behalf  of  the  appellant 

It  Is  finally  claimed  that  Instruction  No. 
1  given  In  behalf  of  plaintiff  Is  wrong  be- 
cause It  Is  a  general  instruction  and  attempts 
to  Infomi  the  Jury,  if  they  find  certain  facts 
to  be  tme  from  the  evidence,  they  should 
render  a  verdict  for  the  plaintiff,  but  falls 
to  mention  one  of  the  principal  defenses  re- 
lied upon  by  the  defendant,  to  wit:  That 
if  a  light  or  slgual  was  placed  at  the  scene  of 
this  accld^t  the  evening  plaintiff  was  hurt 
and  prior  to  her  accident,  but  was  after- 
wards removed  by  third  parties,  the  plaintiff 
cannot  recover.  The  court  gave  an  Instruc- 
tion, at  the  request  of  the  appellant,  which 
clearly  suhmttted  this  issue,  and,  as  the  in- 
structions taken  together  present  the  law 
fully,  the  action  of  the  court  In  not  submit- 
ting In  the  first  Instruction  this  defense  Is 
not  lererslble  error.  Austin  t.  St  Lonis 
Transit  Co.,  115  Mo.  App.  146,  01  S.  W.  400^ 
and  cases  therein  cited. 

We  find  no  error  was  committed  against 
the  appelant  materially  affecting  the  merits 
of  the  actl<Hi,  and  tbarefMe  affirm  the  Judg^ 
m«it  AU  omair. 


IVES  V.  CRAWrORD  COUNTY  FARMERS' 
BANK. 

(Springfield  Court  of  Apfwals.  Missouri.  Jan. 
8,  10ia) 

1.  Appkal  and  f^BOB  (I  874*>— Review— Na- 
tURE  or  Decision  Appealed  fbou. 

On  appeal  from  a  judgment  on  issues  raised 
by  interpleas  filed  at  the  Instance  of  the  defend- 
ant la  a  salt  for  a  deposit  claimed  by  both  par^ 
ties  to  a  contract  the  sufficiency  of  the  petition 
against  the  defendant  will  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  S530,  8335  ;  I>ec.  Dig.  | 
874.*] 

2.  WlIXS  <|   602*)  —  Con STBtTCTIOIT  —  BSTATI 

Created. 

A  testator  devised  land  to  his  grandchildren 
"absolutely  to  them,  their  heirs,  but  if  they 
should  die  without  issue,  then  It  shall  revert 
and  vest  in  my  heirs,  equally."  Held,  that  their 
estate,  if  a  fee,  was  liable  to  be  defeated  on  their 
death  without  children,  and  in  that  event  the 
title  vested  in  the  testator's  heirs. 

[Eld.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  1354 ;  Dec.  Dig.  {  602.*] 

3.  Judgment  (J  707*)-<3oNCLnsivENB8a— Pe»- 
soNs  Not  Pasties. 

A  Judgment  In  a  suit  to  quiet  title  binds 
only  the  parties  named  In  the  suit. 

[Eld.  Note. — For  other  cases,  see  Judgment 
Cent.  Dig.  1 1230;  Dec  Dig.  S  707.^] 

4.  Vendor  and  PtracHASEB  (S  130*)  —  Peb- 
roBMANCE  OP  CoNTBACT— Title  or  Vendob. 

One  who  has  contracted  for  a  perfect  title 
has  the  right  to  demand  a  title  which  will  en- 
able him  to  hold  the  land  la  peace,  and  to  be 
reasonably  sure  that  no  flaw  will  disturb  Its 
marketable  value. 

[EJd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  H  245,  246;  Dec.  Dig.  § 
130;*  Specific  Performance,  Cent  Dig.  |  25a] 

5.  Vendob  and  Pubchasbb  (8  137*)  —  Peb- 
fobmance  oy  contract— title  of  vendor. 

Where  the  parties  have  agreed  to  sulmiit 
to  and  rely  on  the  judgment  of  an  attorney  se- 
lected to  approve  the  vendor's  title,  they  can- 
not in  the  absence  of  fraud  or  collusicm,  after- 
wards ask  to  substitute  the  Judgment  of  the 
court. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  S  260;  Dec.  Dig.  i  137.*] 

6.  Vendor  and  Fitbchaseb  (S  137*)  —  Per- 
formance OF  Contract— Title  of  vendob. 

Where  a  contract  provides  that  the  title  of 
the  vendor  shall  be  such  as  shall  be  approved 
by  an  attorney,  his  opinio,  though  wrong,  is 
binding  on  the  parties  in  the  absence  of  fraud  or 
collusion. 

[Ed,  Note.— For  other  cases,  see  Vendor  and 
Purehaaer,  Gent  Dig.  I  260;  Dec.  Dig.  {  137.*] 

7.  Frauds,  Statute  or  (|  131*)— Effect  of 
Statute— Parol  Hodificatioh  of  Wbit- 

INO. 

A  parol  agreement  Is  Inadmissible  to  vary 
the  terms  of  a  previously  executed  written  con- 
tract for  the  sale  of  land  which  the  law  re- 
quires to  be  in  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ue jif.  Cent  Dig.  Sf  283,  284;   Dec  Dig.  { 

8.  Fbaudb,  Statute  or  (1  181*)— Bvncr  or 
Statute  —  Parol  MonmoATioif  or  Wbit- 

INQ. 

A  parol  agreement  binding  a  purchaser  of 
land  to  accept  a  title  pronounced  good  by  an 
attorney,  mooifln  a  prior  written  contract,  Und- 
Ing  him  to  complete  the  purchase  oa  the  presen- 
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tatioD  of  an  abstract  showing  perfect  title,  and 
is  ioadmisftible  as  vaiyinr  a  contract  which  the 
law  reqaires  to  be  In  wnting. 

[Ed.  Note.— EV>r  other  cases,  see  Frandi*  Stat- 
ute of,  OenL  Dig.  H  283,  284;  Dec  INg.  1 
181.*] 

9.  VBNDOB  and  PUBOHASEB  (I  Z14*)— KlOHTS 

OF  pABTIEa— ABSIGNEES  OF  CONTRACT. 

An  assignee  of  all  the  right  and  Interest 
that  a  vendee  of  land  has  in  the  contract  of 
sale,  together  with  all  rdief  concerning  the 
same,  has  a  rliftt  to  the  money  paid  on  the  con- 
tract by  the  assignor. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  446;  Dec.  IMg.  S  214.*J 

10.  Appeal  akd  Eeeob  <|  511*)— Record— 
Matters  to  be  Shown  bt  Bscord— Fiuno 
or  Bill  of  Exceptions. 

An  abstract  of  the  record,  reciting  that  the 
time  for  filing  the  bill  of  exceptions  expired  on 
a  gireo  date,  and  on  a  prior  date  the  appellant 
presented  to  the  judge  his  bill  of  exceptions,  and 
the  same  was  then  allowed,  signed,  sealed,  and 
ordered  to  be  filed,  and  the  same  was  thereupon 
filed,  is  sufficient  to  show  that  It  was  filed  in 
time. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  CMt  Dig.  IS  ^9-2321;  Dec.  Dig.  I 

011.  *] 

Appeal  from  Circait  Court,  Crawford  Coun- 
ty; L.  B.  Woodslde,  Judge. 

Action  by  George  W.  Ires  against  the 
Crawford  County  Farmers'  Bank,  In  which 
the  plaintiff  and  D.  F.  Klmlln  filed  inter- 
pleas.  From  a  Judgment  for  plaintiff,  Klm- 
lln appeals.  Reversed  and  remanded,  with 
dlrectlona  to  enter  Judgment  In  favor  of  ap- 
pellant 

Hall  ft  Dame  and  BeereB  &  Lay.  for  ap- 
pellant Harry  Clymer  and  A.  H.  Harrison, 
for  reBpoodrait. 

GRAY,  3.  On  the  16th  day  of  April,  1908, 
plaintiff  contracted  In  writing  to  sell  Us 
farm,  of  about  700  acres.  In  Crawford  coun- 
ty, to  Samud  Bspencbied,  of  Illinois.  The 
price  of  the  land  was  f9,000  and  a  lot  sit- 
uated In  Ballna,  Kan.  The  danse  of  the 
contract  material  to  the  Issue,  is  as  follows: 
"The  said  party  of  the  second  part  has  this 
day  deposited  with  the  Crawford  Coun^ 
Farmers*  Bank,  the  sum  of  one  thoasand  dQl- 
lars,  which  said  sum  is  to  be  held  by  the  said 
bank  until  the  said  party  of  the  first  part  f  ur^ 
nlsbes  a  fall  and  complete  abstract  of  the  ti- 
tle showing  a  perfect  tltte  to  said  lands  In  the 
said  party  of  the  first  part,  and  executes 
and  deposits  with  said  bank  a  general  war- 
ranty deed  Gonveying  said  farm  to  the  said 
party  of  the  second  part,  his  heirs  uid  as- 
signs. The  said  party  of  the  second  part  is 
to  pay  the  balance  of  said  parchase  price  of 
$8,000.00  on  or  before  the  ISth  day  of  Oc- 
tober, 1908."  It  was  claimed  by  the  plaintiff 
that  after  the  aecution  of  this  omtract,  and 
on  the  same  day,  there  was  a  parol  agree- 
ment between  the  [urtles  that  one  A.  H.  Har^ 
risen  was  to  examine  the  abstract  of  title 
furnished  by  Ives,  and  when  be  had  antrored 
the  same,  the  $1,000  deposited  with  the  bank 


was  to  be  paid  to  the  plaintiff.  In  due  time 
an  abstract  was  made  and  delivered  to  Har- 
rison, who  failed  to  approve  the  title,  as 
shown  by  the  atntract,  and  so  notified  E»- 
penchled  In  writing.  A  short  time  after  this 
notice  a  letter  was  received  from  the  attor- 
ney of  Espenchied  in  Illinois,  approving  Har- 
rison's objections  to  the  title.  After  this 
letter  had  been  received  Harrison  instituted 
suits,  as  attorney  for  Ives,  to  quiet  the  title 
to  the  lands,  and  also  procured  deeds  from 
certain  parties  for  the  same  purpose.  About 
the  10th  day  of  October,  1908,  Judgments 
were  rendered  In  the  circuit  court  of  Craw- 
ford county,  in  the  said  suite  so  Instituted 
by  Harrison,  and  certified  Gtqtles  of  these 
Jodgmente  were  filed  and  shown  In  the  ab- 
stracts with  the  deeds  so  procured  and  filed 
after  Harrison's  first  examination.  After 
these  thix«s  had  been  done^  Harrison  appror- 
ed  the  title  and  pronounced  It  good  in  Ires, 
and  so  notified  the  attomcQr  for  Espmcbled. 
June  1, 1908,  Espmchied,  In  writing  as^gned 
all  of  bis  rUcht  in  the  contract  with  Ives  to 
Klmlln,  tiie  appellant  herein,  and  on  Octobw 
lOtb,  the  attorney  for  Klmlln  wrote  to  Mr. 
Ives  tiiat  be  bad  examined  the  abstract,  and 
the  title  was  not  good,  and  fdiarged  that  Har- 
riB(m  knew  that  the  abstract  was  defective, 
and  further  stating  mat  Mr.  Klmlln  had  that 
day  dosed  a  deal  for  other  Unds,  and  would 
not  buy  Iver  property,  for  that  reason,  as 
well  as  the  fact  that  he  was  to  have  a  good 
title  and  the  same  had  not  been  furnished, 
and  also  demanding  the  payment  at  the  $1,- 
000  d^Tosit  In  the  bank.  This  letter  was  re- 
ceived, and  Mr.  Harrison  was  requested  by 
Ives  to  write  a  letter  to  Mr.  Klmlln,  asking 
him  to  return  the  abstracte  If  he  did  not  In- 
tend to  cmnpleto  the  deal,  and  in  rqily  th«e- 
to  a  letter  was  written  by  ramlln's  attor- 
neys, stating  that  the  abstracte  were  held 
subject  to  tbe  order  of  Mr.  Ires.  At  the  Feb- 
ruary term,  1909,  Ives  sued  the  Crawford 
County  Fanners'  Bank  for  the  $1,00^  stating^ 
his  cause  of  action  as  follows :  "And  for  his 
cause  of  actfon  tbe  plaintiff  avers  that  tbe 
defendant  Is  Indebted  to  him  in  the  sum  of 
$1,000  for  and  oa  account  of  money  deposit- 
ed with  said  defoidant  to  be  paid  to  this 
plalntlfl  on  or  befwe  the  IStta  day  of  Oc- 
tober, 1908."  On  the  16tb  day  of  February 
the  bank  filed  a  petition,  asking  that  Ives 
and  Klmlln  be  required  to  Interplead  for 
the  money.  Inteipleas  vme  filed  tuy  both  of 
the  parties,  and  Uie  cause  was  tried  on  Is- 
sues therein  raised,  resulting  In  a  Judgment 
In  favor  of  Ives,  from  which  Klmlln  has 
appealed  to  this  court 

Tbe  appellant  questioned  the  sufficiency  of 
tbe  petition  filed  by  Ives  against  the  bank. 
We  do  not  condder  this  material  at  this 
time.  Both  parties  to  the  contract  were 
claiming  the  $1,000  deposit  with  the  bank, 
and  filed  their  interpleas  ttierefor,  and  tbe 
cause  was  tried  upon  tbe  Issues  thereby 
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made.  The  abetnct,  as  perfected  by  Hani- 
son,  did  not  show  a  marketable  title  In  Ivea 
In  the  pn^rty,  and  ther^ore  did  not  com- 
ply with  the  tennt  ot  the  contract  entered 
Into  on  the  ISth  day  of  AprU,  1908.  The 
judgments  of  tbe  circuit  court  attonptlng 
to  perfect  the  title  show  the  suits  were  com- 
menced against  the  onbitown  heln  of  Put- 
nam Tntk,  Joslah  B.  Trade,  Franklin  As- 
klns,  WlUtaun  J.  Varrar,  Marrln  A.  Dunlap, 
R.  P.  Dunlap,  Andrew  H.  TraA,  Httirletta 
Paul,  and  Napolerai  &  Trask.  and  of  course 
notice  waa  given  by  pabllcatlon.  When  Har- 
riaon  apptored  the  abstract,  the  eridence 
does  not  show  that  the  term  of  court  had 
■djonmed;  uid,  eren  if  It  had,  the  parties 
ditf  endants  In  that  salt,  under  the  prorlslooa 
of  sections  777,  TTSi  Rer.  St.  1899  (Ann.  St 
190^  ppi  THZ,  7B8),  had  three  years'  time  In 
whlA  to  appear  In  court  and  hare  the  iudg> 
ment  set  aside  showing  a  nmltoilous  de- 
fense^ And  even  though  It  be  admitted,  that 
the  judgment  perfected  tbe  title  as  to  all 
the  parties  named  flweln,  yet  the  abstract 
shows  that  there  were  serlona  dtfects  In 
IreA*  title  ottier  than  the  ones  attempted  to 
be  cured  by  the  suits.  The  title  to  80  acres 
of  the  land  was  In  the  following  coidltton: 
One  James  Sanders,  who  owned  the  same, 
B3ade  a  will  on  the  28tb  day  oC  Jjme,- 1882, 
disposing  of  this  tract  of  land  as  follows :  "I 
do  hereby  give  and  bequeath  uDto  my  grand- 
children, James  8.  Paul  and  Henrietta  Paul, 
minor  heirs  of  Martha  H.  Paul,  deceased,  the 
following  described  real  estate,  to  wit :  The 
8.  W.  %  of  N.  W.  %  and  the  N.  W.  %  of 
the  S-  W.  %  of  section  26,  township  37,  range 
8.  Absolutely  to  them,  their  heirs,  but  If 
they  should  die  without  issue,  then  said  real 
estate  shall  revert  and  vest  In  my  hetrs, 
equally,  or  share  and  share  alike."  A  war- 
ranty deed,  dated  June  1,  1883,  from  Martha 
H.  Paul  and  James  S.  Paul,  to  Mr.  Ives  to 
this  tract  of  land,  was  shown  in  the  abstract. 
But  the  abstract  did  not  show  any  convey- 
ance from  Henrietta  Paul,  or  that  Martha  H. 
Paul  and  Henrietta  Paul  were  one  and  the 
same  person. 

In  making  the  unknown  heirs  of  Henriet- 
ta Paul  parties  to  tbe  suit  to  quiet  title,  tbe 
attorney  for  Mr.  Ives  must  have  eonstmed 
the  will  as  giving  to  James  8.  Paul  and  Hen- 
rietta Paul  an  absolute  fee-simple  title  to  the 
land  without  condition  or  contingency.  Our 
opinion  Is  that,  whether  we  construe  that 
clause  of  the  will  as  vesting  In  James  Paul 
and  Henrietta  Paul  a  life  estate,  or  an  estate 
In  fee,  it  Is  immaterial  to  the  Issues  In  this 
case.  If  a  life  estate  only  vested,  then  upon 
their  deaths,  the  absolute  title  passed  to 
their  children,  if  any,  and  If  none  survived, 
then  to  the  heirs  of  James  Sanders,  and  In 
that  event,  tbe  children  took  under  the  will 
of  James  Sanders,  and  not  from  tbelr  par- 
ents. If  a  fee  was  transferred,  then  such 
estate  was  liable  to  be  defeated  upon  the 
contingency  of  them  dying  without  children. 


Gannon  T.  Pauk,  200  Mo.  76,  98  S.  W.  471 ; 
Gannon  v.  Albright,  183  Mo.  238.  81  S.  W. 
1162.  67  L.  E.  A.  97,  106  Am.  St  Hep.  471 ; 
Tocum  V.  SUer,  160  Mo.  281,  61  8.  W.  208; 
Haring  v.  Shelton  (Tex.)  122  8.  W.  13 ;  Hop- 
kins V.  Hopkins  (Tex.)  122  S.  W.  IS.  The 
abstract  did  not  show  whether  Jamea  Paul 
or  Henrietta  Paul  was  ever  married,  or 
that  either  of  them  waa  dead,  and.  If  so, 
whether  or  not  any  chlldrra  survived.  If 
they  died  without  leaving  childroi,  then  un- 
der the  terms  of  tbe  will,  aa  we  have  con- 
strued it  the  title  to  the  real  estate  willed 
to  them  vested  at  their  death  In  the  heln  of 
James  Sanders.  The  heln  of  James  Sand- 
en  were  not  made  parties  to  this  anlt,  and 
neither  were  the  heln  of  James  Paul,  and 
therefore  the  title  shown  by  the  abstract 
was  not  the  title  that  Ives  agreed  to  give  In 
his  written  contract 

It  is  claimed  by  reapondoit,  Ives,  that  the 
court  found  in  Its  Judgment  that  the  title 
was  perfected  In  Ives  by  limitation.  Should 
we  concede  that  tbe  Judgment  pmfected  a 
title  in  Ivea  as  against  all  tbe  parties  nam- 
ed In  the  suit  in  irtilch  th^  were  rendered, 
yet  the  heln  at  James  Sanden  were  not  par- 
ties lo  that  suit,  and  therefore  tiielr  lnt«eat» 
In  the  property  were  not  affected  ttierehy. 
Under  the  laws  of  this  state  a  imrchaser  of 
lands  has  the  right  to  demand  the  title  which 
sball  protect  him  from  anxiety.  He  ^uld 
have  a  title  whldi  would  enable  htm,  not 
only  to  hold  his  land,  but  to  hold  it  In  peace^ 
and,  If  he  wlabes  to  sell  It,  to  be  reasonably 
sure  that  no  flaw  or  doubt  will  come  up  to- 
disturb  Its  marketable  value.  Hostln  v. 
Orimes,  88  Mo.  478.  Under  the  contract  be- 
tween the  parties  Ives  agreed  to  fumi^  a 
full  and  complete  abstract  of  the  title,  show- 
ing a  perfect  title  to  said  lands  In  him. 
Speaking  of  a  similar  contract  In  Bruce  v. 
Wolfe,  102  Ho.  Avp.  S89,  76  S.  W.  724,  the- 
Kansas  City  CV>nrt  of  Ai^>eal8  said:  "The- 
contract  called  for  a  clear  abstract  at  title ;. 
that  is,  a  perfect  title.  Whereas  he  may 
have  had  a  good  title  in  law  by  reason  of  hla- 
occupation  under  color  and  claim  of  title,  it 
could  not  be  so  shown  an  abstract  The- 
purchaser  was  not  bound  to  take  the  land 
and  incur  tbe  riSk  of  succesBfolly  dtfendlng- 
the  title." 

It  la  daimed  by  respondent,  Ives,  that  by 
the  parol  agreement  made  after  the  written 
contract  was  entered  Into  It  was  agreed  that 
tbe  $1,0(X)  was  to  be  paid,  not  when  Ives  pre- 
sented an  abstract  showing  perfect  tltle^  but 
when  tbe  attorn^,  Harrison,  pronounced  the- 
abstract  good  after  an  examination  by  him. 
It  is  true,  as  contended  by  respondent,  that 
where  the  parties  have  a^ed  to  submit  to 
and  rely  upon  the  Judgment  of  an  attorney 
whom  they  have  sheeted,  they  cannot.  In  the 
absence  of  fraud  or  collusion,  afterwards  ask 
to  substitute  the  judgment  of  the  court  for 
that  of  the  party  selected.  And  It  may  be  fur- 
ther stated  that,  where  a  contract  provides 
that  the  title  of  the  vendor  shall  be  audi  aft 
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Bhall  be  approved  by  an  attorney,  then  the  ap- 
proval and  judgment  of  such  attorney.  In  the 
absence  of  fraud  or  collusion.  Is  binding  up- 
on the  parties,  even  though  the  attora^'s 
opinion  Is  wrong.  But  in  this  case  the  testi- 
mony of  the  party  relying  on  the  agreemtfit 
to  submit  the  abstract  to  the  attorney  se- 
lected by  Espenchled  shows  that  this  agree- 
ment was  made  on  the  day  the  original  con- 
tract was  entered  Into,  and  sabsequently  an 
abstract  was  dellTered  to  Harrison,  who  ex- 
amined the  same  and  rejected  It.  The  fur- 
ther fact  stands  admitted  that  It  was  agreed 
that  the  abstract  did  not  convey  a  good  title, 
and  the  same  was  to  be  perfected  by  suits 
la  the  courts.  After  this  was  done,  Harrison 
became  the  attorney  of  the  vendor  In  the 
litigation  to  perfect  the  title,  and  under  such 
circumstances  It  is  doubtful  whether  the 
agreement  Qrst  made  to  accept  his  judgment 
would  apply  after  he  had  rejected  the  ab- 
stract and  had  become  the  attorney  of  the 
vendor  for  the  purpose  of  perfecting  the  tltla 
It  Is  not  necessary,  however,  to  decide  this 
proposition  In  determining  this  controversy. 
The  original  contract  required  an  abstract 
showing  a  perfect  title ;  and,  when  this,  was 
delivered,  the  $1,000  In  controversy  was  to 
be  paid. 

The  claim  of  the  respondent  Ives  to  the 
$1,000  Is  not  upon  this  contract,  but  upon  an 
alleged  subsequent  parol  agreement,  by  the 
terms  of  which  the  $1,000  was  to  be  paid 
when  Harrison  approved  the  abstract,  and 
a  title  approved  by  Harrison  was  to  become 
the  title  appellant's  assignor  was  to  accept, 
whether  good  or  bad,  and  as  a  substitute  for 
the  title  he  was  to  have  under  the  terms  of 
the  1^1  contract.  When  the  testimony  of 
this  parol  agreement  was  offered,  the  appel- 
lant objected,  and  has  preserved  his  objec- 
tions and  exceptions,  claiming  that  the  parol 
agreement,  under  the  laws  of  this  state,  was 
not  admissible  to  vary  the  terms  of  the  pre- 
viously executed  written  contract  In  this 
contention  he  is  undoubtedly  correct.  War- 
ren V.  Meyer  Mfg.  Co.,  161  Mo.  112,  61  S.  W. 
644 ;  Rucker  v.  Harrington,  62  Mo.  App.  481. 
In  Rucker  v.  Harrington,  supra,  Judge  Elli- 
son reviewed  the  authorities  at  length  upon 
the  question,  and  clearly  declared  the  law  as 
follows:  "It  Is  true  that  at  common  law, 
while  you  could  not  vary  the  terms  of  a  writ- 
ten contract  by  prior  agreements  or  stipula- 
tions, yet  you  might  do  so,  on  sufflcleut 
consideration,  by  subsequent  oral  agreement. 
But  in  such  case  the  original  agreement,  as 
has  been  already  stated,  need  not  have  been 
In  writing;  but,  In  a  case  under  the  statute, 
an  entirely  different  phase  is  presented.  It 
should  be  apparent  that  If  the  original  con- 
tract moat  be  in  writing,  to  be  capable  of 
enforcement,  any  subsequent  <4iange  therein 
must  likewise  be  In  writing.  It  is  difficult  to 
find  argument  to  sustain  this  proposition, 
simply  from  the  fact  that  It  Is  self-evident. 
It  will  not  do  to  say  that  the  statnte  only 
has  reference  to  or  prohibits  an  mtln  new 


deal  or  change  of  contract,  for  we  have  al- 
ready seen  that  the  entire  contract,  substao- 
ttally  as  made,  1b  within  the  terms  of  the 
statnta  And,  as  applied  to  this  case,  It  must 
be  admitted  that  the  original  contract  could 
never  have  been  enforced  by  plaintiff,  since 
he  did  not  have  the  title  he  therein  agreed 
to  conv^.  He  Is  thus  compelled  to  snstaln 
bis  cause  of  action  by  the  subsequent  oral 
contract,  the  subject-matter  of  whidi  oral 
contract  is  found  in  the  original  writing, 
while  the  contract  itself  Is  found  in  the  sub-, 
sequCTt  oral  agreement,  connecting  Itself  with 
the  writing  for  a  part  of  Its  terna.  To  en- 
force such  a  contract  would  be  to  practically 
nullify  the  statute."  This  decision  Is  re- 
viewed by  the  Supreme  Court  in  Warren  v. 
Meyer  Mfg.  Co.,  supra,  and  Its  doctrine  de- 
clared by  that  court  to  be  the  law  of  this 
state.  The  decisions  of  our  state  are  in  per- 
fect harmony  with  the  majority  of  the  opin- 
ions of  other  states  upon  the  same  subject 
For  a  list  of  these  authorities  reference  la 
made  to  the  note  of  Nonamaker  v.  Jacob  J. 
Amos,  73  Ohio  St  163,  76  N.  B.  94»,  4  L.  R. 
A.  (N.  8.)  980,  112  Am.  St  Rep.  708. 

Counsel  for  respondent  has  cited  us  to  a 
number  of  decisions  in  this  state  holding 
that  a  written  contract  may  be  modified  by 
subsequent  parol  agreements.  By  an  exami- 
nation of  these  cases  It  will  be  found  that 
they  have  reference  to  contracts  which  the 
law  did  not  require  to  be  In  writing  in  the 
first  instance. 

The  claim  is  also  made  that  the  subse- 
quent agreement  does  not  vary  the  terms  of 
the  written  contract.  We  think  differently. 
By  the  torms  of  the  original  contract  the 
vendee  was  to  have  an  abstract  showing  a 
perfect  title,  and  when  this  was  furnished  to 
him,  tbe  $1,000  should  be  paid.  By  the  terms 
of  the  eubsequeut  parol  agreement  the  $1,000 
was  to  be  paid  when  Harrison  said  the  title 
was  good,  and,  In  addition  thereto,  the  ven- 
dee was  to  accept  a  title  pronounced  good 
by  Harrison,  whether  it  was  In  fact  good  or 
not.  Tbe  abstract  furnished  did  not  show 
the  title  required  by  the  terms  of  the  written 
agreement  and  therefore,  under  the  terms  of 
the  written  agreement  the  $1,000  was  not 
due,  and  the  vendee  was  not  required  to  com- 
plete the  purchase  of  the  land.  In  Warren  v. 
Meyer  Mfg.  Co.,  supra,  by  the  written  con- 
tract defendant  agreed  to  sell  plaintiff  30  or 
40  tons  of  Iron  at  $9  per  ton,  and  was  not 
bound  to  pay  for  It  until  the  whole  amount 
was  delivered.  By  the  subsequent  oral  agree- 
ment plaintiff  agreed  to  pay  cash  for  the 
Iron  as  fast  as  delivered.  It  was  held  that 
this  verbal  agreement  imposed  a  new  burden, 
and  was  not  admissible  as  varying  the  writ- 
ten agreement  In  Rucker  v.  Harrington, 
supra,  a  written  contract  was  executed  for 
the  sale  of  land,  by  the  terms  of  which  the 
purchaser  was  to  have  a  marketable  title.  It 
was  sought  to  show  that  whoi  the  abstract 
was  examined,  audi  title  was  not  shown,  and 
thereupon  the  parties  agreed  that  $800  should 
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be'  dedacted  from  the  parchaae  price,  and 
the  defect  woald  be  waived  in  consideration 
tbereof.  The  court  held  the  oral  a^eement 
was  void,  and  that  It  sboold  not  bare  been 
admitted  In  evidence. 

The  respondent  insists  that  the  assignment 
by  Espenchied  to  Klmlln  does  not  give  to 
Klmlin  the  rli^t  to  ttie  91,000  in  controversy. 
The  contract  la  signed  by  Espendiled.  and 
by  Its  terms  there  was  sold  and  assigned  to 
Kimlln  all  the  right  and  Interest  that  Eb- 
penchted  had  in  and  nnder  the  written  con- 
tract between  him  and  Ives,  and  a  cosy  of 
the  written  contract  was  attached  or  written 
on  this  assignment,  and  In  sdditlon  to  the 
assigning  ta  Us  rl^ts  and  Interest,  "all  re- 
IM  concerning  the  same  was  also  assigned." 
We  believe  this  sufficient  to  give  to  Kimlln 
the  right  to  the  $1,000  paid  by  his  asj^gnw. 

The  respondent,  Ives,  aAed  that  the  appeal 
be  diamlsaed  becanse  the  appellant's  abstract 
ot  the  record  does  not  Show  the  filing  ot  the 
bill  ot  exceptions.  Iba  abstract  of  the  rec- 
ord redtes  that  the  time  for  filing  the  bill  of 
exceptions  expired  on  the  Slst  day  of  Decem- 
ber,  lOOD,  and  *H>n  the  10th  day  of  October, 
1800,  interpleader,  appellant,  presented  to 
said  Woodslde,  the  Jn^  of  said  circuit  eonrt, 
his  bill  of  exce|>tlon8,  being  the  same  as  here- 
inafter set  forth,  ai^  the  same  was  thai  by 
said  Woodslde  as  said  Judge,  after  being 
found  correct  by  said  Woodslde  as  said  Judge, 
allowed,  signed,  sealed,  and  ordered  to  be 
filed  and  made  a  part  of  the  record  of  said 
cause,  and  a  part  of  the  record  of  said  cir- 
cuit court,  and  the  same  was  thereniwn  so 
filed,  and  was  made  a  part  of  said  record." 
This  court  has  heretofore  held  that  an  ab- 
stract of  the  record  which  states  in  narrative 
form  the  filing  of  the  bill  of  exceptions  in  the 
manner  above  set  forth  is  snfflclent.  If  the 
respondent  claims  that  the  bill  of  exceptions 
was  not.  In  foct,  filed  in  time,  then  he  should 
file  an  additional  at»tract  in  order  that  the 
court  may  determine  the  fact. 

From  what  we  have  said,  the  Judgment  of 
the  trial  court  la  for  the  wrong  party.  It  Is 
therefore  ordered  that  the  same  be  reversed, 
and  the  cause  renwnded  to  the  circuit  court, 
with  directions  to  enter  Judgment  in  favor  of 
the  interpleader,  Kimlln,  for  the  |l,00a  All 
concur. 


MOUND  CITT  ENGBATINO  GO.  T. 
MOBILE  &  0.  B.  CO. 

<SL  Louis  Court  of  Appeals.  Missouri.  Jan.  4, 

1010.) 

1.  GAunsHifxnT  (!  07*)— Detects  in  Retusn 
— Manneb  or  Raibikq— Motion  to  Quash. 
Defects  appearing  <»  the  face  of  the  return 
in  famishment  most  be  raised  by  motion  to 
qnaah,  and  not  by  answer  or  plea  In  abatement. 

[Ed.  .Note. — For  other  cases,  see  Garnishment, 
Cent  Dig.  M  196,  197;  Dec.  Dig.  {  97.*] 


2.  Gaknibhmeitt  (}  101*)— Dixxcrs— Waiveb 
— Arswebinq  to  Mesitb. 

The  garnishee,  by  answering  to  the  merits 
after  his  motioo  to  quash  a  return  for  defects  on 
its  face  la  overruled,  loses  the  boiefit  of  hla  mo- 
tion, though  be  excepts  to  the  ruling  and  al- 
leges the  same  defects  In  his  answer  by  way 
of  plea  in  abatement. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent.  Dig.  $  213 ;  Dec.  Dig.  {  104.*] 

3.  Gabkishubnt  (S  06*)— Retub^  —  G0NC1.U- 

SIVENEBS. 

Hie  return  In  gainMiment  proceedings  is 
conclusive  as  to  the  truth  of  recitals  therein ; 
the  remedy  for  a  false  retarn  being  a  suit  on 
the  officer's  bond. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  I  103;  Dea  Dig.  |  96.*] 

Appeal  from  St  Louis  Circuit  Court;  Wm. 
M.  Kins^,  Judge. 

Action  by  the  Mound  City  Etngraving  Com- 
pany against  the  Mobile  ft  Ohio  Railroad 
Company,  as  garnishee.  From  a  Judgmoit  for 
plaintiff,  the  garnishee  appeals.  Affirmed. 

This  case  originated  In  a  Jnstioe's  court, 
brought  there  by  attadiment  against  the  de- 
fendant. Horse  Show  Monthly  Publishing 
Company,  on  an  account  for  $176.70.  Sum- 
mons and  writ  of  attachment  against  defend- 
ant Issued  on  the  4th  of  December,  1906. 
Thereafter  summons  and  notice  of  attach- 
ment and  garnishment  was  Issued,  and  In  due 
form,  against  the  Mobile  ft  Ohio  Railroad 
Company,  as  garnishee.  Return  of  service  of 
summons  and  notice  of  garnishment  as  against 
the  railroad  company  (hereafter  referred  to 
as  "garnishee"),  which  return  will  hereafter 
be  noted.  On  the  day  named  the  garnishee 
appeared  before  the  Justice  and  filed  a  mo- 
tion to  quash  the  writs  and  the  return  of  the 
constable  as  Indorsed  on  the  summons  and 
writ  of  attachment,  for  reasons  set  forth  In  a 
motion  hereafter  to  be  set  out  Tb^upon 
the  constable,  by  leave  of  the  Justice,  filed 
amended  returns  on  both  the  writ  of  attach- 
ment and  the  summons  of  garnishment,  and 
the  gamlabee  reflled  Its  motion  to  quash. 
Tixe  Justice  overruled  the  motion.  The  gar- 
nishee thereupon  filed  its  answer,  hereafter 
set  out,  and,  the  cause  being  heard  before 
the  Justice,  Judgment  was  rendered  against 
the  garnishee  for  the  sum  of  $40  and  costs 
of  garnishment  An  appeal  was  duly  taken 
to  the  circuit  court  by  the  garnishee.  There 
the'  garnishee  renewed  and  refiled  Its  motion 
to  quash. 

The  return  of  the  constable  on  the  sum- 
mons, etc.,  before  amraided,  recited  the  execa- 
tloD  of  the  writ  of  attadiment,  by  summoning 
the  Mobile  ft  Ohio  Railroad  company,  a  cor- 
poration, as  garnishee,  to  appear  before  the 
Justice  on  the  day,  hour,  and  place  named, 
then  and  tb.en  to  answer  on  oath  sqch  In- 
tem^tories  as  might  be  exhibited  against  It 
<m  tb»  part  of  plaintiff,  tonchhig  Its  Indebted- 
ness to  or  possession  or  control  of  property, 
etc.,  and  by  declaring  to  the  garnishee  that 
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the  constable  attached  In  lts  hands  any  goods, 
etc.,  and  any  debts  due  from  It  to  the  defend- 
ant, etc.  The  amendment  to  the  return,  so 
far  as  It  related  to  the  service  upon  the  gar- 
nishee, Is  as  follows:  "For  amended  return 
I  hereby  certify  that  I  served  the  within 
summons  of  garnishee  In  the  dty  of  St  Lonls, 
Ma,  on  the  4th  day  of  December,  1908,  by 
delivering  a  true  copy  thereof  to  H.  H.  Rauth, 
chief  clerk  of  the  Mobile  &  Ohio  Railroad 
Company,  In  the  dty  of  St  Louis,  Ma;  nei- 
ther the  president,  secretary,  treasurer,  caeb- 
ler,  or  any  other  chief  or  managing  officer 
higher  than  dilef  clerk  being  present  at  the 
office  of  said  railroad  company,  and  the  said 
H.  H.  Ranth  being  at  the  time  of  said  serv- 
ice the  chleC  or  managing  officer  of  said  cor- 
poration In  charge  of  Its  office  in  the  said 
city  of  St  Louis.  Mlssonrl.'* 

The  inotlon  to  quash  Is  ai  follows:  **Gomea 
now  the  Mobile  &  Ohio  Railroad  Company, 
garnishee  In  above  cause,  and  aiq^earlng  for 
this  purpose  only,  moves  the  court  to  quaidi 
the  amended  return  of  the  constable  tm  the 
writ  of  gamlshmoit  herein  and  the  return  of 
the  constable  on  the  writ  of  attachment  here- 
In  and  to  quash  Bald  attachment  and  gamlab^ 
ment  writs  for  the  following  reasons:  First 
Said  writs  show  upon  ttaelr  faces  that  the 
service  Is  insuffidoit  In  law  to  confer  juris- 
diction over  said  garnishee.  Second.  The  said 
return  falls  to  show  that  the  said  garnishee 
was  summoned  by  the  said  constable  declar- 
ing to  It  that  he  summoned  it  to  appear  at 
the  return  term  of  the  writ  to  answer  the 
Interrc^atorles  which  may  be  exhibited  by 
the  plaintiff,  and  fails  to  show  that  said  writ 
of  garnishment  was  read  to  said  garnishee. 
Third.  The  said  return  falls  to  show  that  the 
said  constable  declared  to  the  garnishee  that 
he  attached  in  its  hands  all  debts  due  from 
It  to  the  defendant  or  so  much  of  such  debts 
as  shall  be  sufficient  to  satisfy  the  debt  and 
Interest  or  damages  and  costs,  or  that  he 
summoned  said  debtor  as  garnishee  In  ac- 
cordance with  BubdlTlslon  5  of  section  388  of 
the  Statutes  of  1899  of  Missouri.  Fourth. 
The  return  of  the  officer  upon  the  attachment 
writ  simply  shows  that  said  writ  was  execut- 
ed In  the  city  of  St  Louis  by  attaching  as 
the  property  of  said  defendant,  'the  within 
named  defendants.'  Fifth.  Neither  the  re- 
turns of  the  officer  upon  the  garnishment  or 
the  attatdiment  writs  are  sufficient  to  con- 
fer Jurisdiction  over  the  res  and  to  authorize 
the  court  to  pronounce  Judgment  against  the 
garnishee.  Sixth.  Said  return  on  the  gar- 
nishment writ  fails  to  show  that  the  notice 
of  garnishment  was  served  by  delivering  such 
notice^  or  a  copy  thereof,  to  the  president, 
secretary,  treasurer,  cashier,  or  other  chief 
or  managing  officer  of  said  Mobile  &  Ohio 
Railroad  Company.  Seventh.  Said  return 
shows  upon  Its  face  that  the  writ  was  ex- 
ecuted by  delivering  a  ctupy  thereof  to  the 
chief  clerk  ot  the  Mobile  &  Ohio  Railroad 


Company,  and  was  not  «ecated  upon  nfkr 
chl^  or  managing  officer  of  said  company. 
Bighth.  Said  return  falls  to  show  tliat  said 
notice  of  gamlsbmwt  was  served  by  deliver- 
ing the  same^  or  a  copy  thereof,  to  the  near- 
est station  or  freight  agent  of  the  said  Mo- 
bile &  Ohio  Railroad  Company  In  the  city 
of  St  Louis,  state  of  Missouri,  where  tbe 
cause  of  action  was  pending.** 

The  court  overruled  this  motion,  the  gar- 
nishee duly  accepting.  Thoeafter  the  cana* 
came  on  for  trial  upm  the  garnished  an- 
swer; a  Jury  having  beat  waived.  The  an- 
swer Is  as  follows:  "Now  comes  the  Mobile 
&  Ohio  Railroad  Ctnnpany,  cantlshee  in  tha 
above  cause,  and  for  answer  herein  says 
that:  (1)  At  the  time  of  the  servloe  of  the 
garnishment  herein,  It  did  not  have  In  Ita 
pooseaslon  or  under  Its  control  any  property, 
mon^,  or  effects  at  the  defendant  (S)  At 
the  time  of  the  service  of  the  garnishment 
hOKln.  it  did  owe  the  defendant  herein  tbe 
sum  of  $40  on  account  of  advertising  done 
and  performed  by  the  defwdant  tat  the  said 
garnishee.  But  the  said  garalshee  denies 
that  any  Jurlsdlctlcm  has  been  Obtained  over 
It  or  the  ree  to  authorize  this  eoort  to  pro- 
nooiue  Judgmmt  against  said  goralahee  for 
the  following  reasons:  (1)  Said  return  on  the 
garnishment  writ  falls  to  show  that  the  gar- 
nishment was  served  by  ddlverlng  sudi  no- 
tice, or  a  C0I9  thereof,  to  the  presldrat  sec- 
retary, treasurer,  cashier,  or  other  chief  or 
managing  officer  of  said  Mobile  &  Ohio  Rail- 
road Company.  (2)  Said  return  shows  upon 
its  face  that  the  writ  was  executed  by  de- 
livering a  copy  thereof  to  tbe  dilef  clerk  of 
the  Mobile  &  Ohio  Railroad  Company,  but 
was  not  executed  upon  any  chief  or  managlns 
officer  of  said  company.  (3)  Said  return 
falls  to  show  that  the  said  notice  of  garolsh- 
ment  was  served  by  delivering  the  same,  or 
a  copy  thereof,  to  the  nearest  station  or 
freight  agent  of  the  said  Mobile  &  Ohio  Rail- 
road Company  In  the  dty  of  St  Louis,  state 
of  Missouri,  where  the  cause  of  action  was 
pending.  The  said  garnishee  denies  the 
return  of  tbe  officer  bereln  on  tbe  writ  of 
garnishment,  and  says  that  the  facts  set 
forth  In  said  return  are  untrue,  denies  that 
on  the  4th  day  of  December,  1906,  at  th& 
time  the  writ  of  garnishment  was  served 
upon  H.  H.  Rauth,  the  said  H.  H.  Rauth  was 
at  aald  time  the  chief  or  managing  officer  of 
the  said  Mobile  &  Ohio  Railroad  Company 
in  chaige  of  Its  office  In  the  dty  of  St  Louls» 
Mo.,  and  denies  that  the  said  H.  H.  Rautb 
was  the  chief  clerk  of  the  said  Mobile  & 
Ohio  Railroad  Company  In  the  office  of  the 
said  company  In  the  dty  of  St  Louis,  but 
says  ttut  the  said  Rauth  was  simply  a  deiik 
in  the  office  of  the  general  passenger  agmt 
of  the  said  Mobile  &  Ohio  Railroad  Company 
in  the  city  ot  St  Louis." 

The  answer  was  duly  T«ifled.  It  was 
stipulated  that  the  Rautb  mentioned  la  the- 
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ntnni  of  the  offlcer  on  the  attBdiment  writ 
«nd  ^LniMhmmt  notice  was,  at  Uie  time  of 
tin  wrrtce  of  aald  writ,  a  <derk  In  the  office 
«r  the  eoieral  passenger  agmt  ot  the  gar- 
Di^ee  railroad  compaDy.  lliere  waa  no  erl- 
dence  otber  than  the  snmmons,  et&.  tiie  re> 
turns,  and  the  abore  atlpalatbm.  The  court 
found  In  favor  of  plaintiff  and  entwed  np 
jndgmoit  against  the  garnishee  for  94(V  the 
tmonnt  admitted  as  due  In  the  answer,  to 
wbtch  action  and  ruling  of  the  court  the 
garnishee  dnly  excepted.  A  motion  tor  new 
trial  was  filed  In  due  time  and  was  OTCrmledi 
and  the  garnishee,  excepting,  thereafter  doly 
prayed  for  and  perfected  an  appeal  to  this 
coort 

R.  P.  A  C.  B.  Williams,  for  appellant 
Walther  ft  Htench,  for  respondent 

REYNOLDS,  P.  J.  (after  stating  the  facts 
aa  above).  On  the  authority  of  the  case  of 
Wiceearrer  v.  Mercantile  Town  Mut  Ins. 
Co.  (Ma  App.)  reported  in  IIT  S.  W.  698,  and 
of  Tbomasson  v.  Insurance  Co.,  114  Mo.  App. 
109,  89  S.  W.  564,  1135,  the  opinion  of  the 
majority  of  the  court  being  afterwards  af- 
firmed by  the  Supreme  Court  In  the  same 
case,  reported  in  217  Mo.  485,  116  S.  W.  1092, 
tbe  jot^pnrat  of  the  circuit  court  In  the  case 
at  bar  must  be  affirmed.  All  of  the  matters 
complained  of  In  the  motl<Hi  to  quash  the 
retora  appeared  on  the  face  of  the  return, 
and  hence^  as  in  the  above  cases  determined, 
most  be  and  could  only  be  reached  by  a  mo- 
tion to  anaeh.  It  Is  further  decided  In  those 
cases  that,  when  such  motion  has  been  filed 
and  Is  overruled,  the  garnishee,  although  ex- 
ceptlng,  loses  the  benefit  of  It  If  he  answers 
over  or  appears  to  the  merits,  and  that  such 
la  the  result  even  when  he  sets  up  these  same 
grounds  In  the  answer  by  way  of  plea  in 
abatemmt,  also  answering  to  the  merits. 
Tbis  is  held  to  be  the  law  under  our  Code^ 
for  defects  appearing  on  the  face  of  the  pa- 
pers most  be  taken  advantage  of  by  motion 
or  donnrrer,  and  cannot  be  by  answer  which 
faidndes  a  plea  In  abatement  The  motion 
to  qnasb  here  before  us,  in  every  one  of  the 
paragmiAs  or  reasons  assigned,  refers  to  the 
allied  defective  recitals,  as  being  facts 
shown  "upou  the  face  of  the  return"  to  the 
toBuaata  and  attachment 

In  BO  far  as  It  Is  attempted  in  and  by  the 
answer  to  attadc  and  put  In  Issue  the  truth 
of  the  recitals  In  the  constable's  return,  It 
Is  snffldent  to  say  thal^  for  the  purposes  of 
tbis  caae,  that  return  la  conclusive.  If  the 
return  Is  false  in  fact,  the  repedy  is  by 
salt  on  ttie  officer's  b(md.  Smoot  t.  Jndd, 
m  Ua  60S,  8S  S.  W.  481;  Tansslc  t.  Ball- 
road.  186  Ua  260,  8S  S.  W.  87S;  Oomwall 
v.  BotUlnc  Co.,  128  Ma  App.  163.  lOS  8.  W. 
SjO. 

The  Judgment  of  the  circuit  court  to  affirm- 
ed. AJl  concur. 


STATB  ex  zel.  ARMOUR  PACKING  Ca  v. 

DIOKMANN  at  al. 
(St  Lools  Court  of  Appeals.   MissoarL  Jan. 

4.  1910.) 

1.  Damages  <|  4*)— PBisuMPTON—BRtAOH  or 
Duty— NoMiKAX  Damages. 

The  law  preeumes  that  nominal  damages 
result  from  breach  of  an  officer's  duty  to  make 
a  tnie  return  to  a  Bummone. 

[Ed.  Note.— EV)r  other  cases,  see  Damages. 
Cent  Dig.  {  8 ;  D»c  Dig.  I  4>] 

2.  Affbu.  and  Bbbob  (I  1171*)— Dekiai.  or 
BiGsr  TO  JuDOHim  voB  Nominal  Damages 

— BJFFECT. 

Aa  a  judgment  for  nominal  damages  carries 
coats,  refusal  to  award  nominal  damages  for 
breach  of  an  officer's  dal7  Is  the  denial  of  a 
substantial  right  and  grouim  for  reversal,  though 
a  substantial  recovery  may  not  be  allowed. 

[Bd.  Note.— For  other  caaes,  see  Appeal  and 
Snor.  Cent  Dig.  |  4653;  Dec.  Dig.  S  1171.*] 

a  DAiiAon  d  11*}— NomrAL  oa  Substan- 
tia!.. 

In  tort  there  can  be  no  recovery  other  than 
nominal  damages,  unless  there  is  some  damage, 
and  there  must  be  not  only  a  wrong  done,  but  a 
consequent  injury,  to  permit  a  recovery. 

[DL  Note.— For  oUier  cases,  see  Damages, 
Cent  Dig.  f  21;  Dee.  I»g.  1 11.*] 

4.  BMBHirrs  ano  Constables  (|  170*)— Falsi 

RBTUSN- LlABILITT. 

An  action  on  the  bond  of  a  sheriff  for  a 
false  return  to  a  summons  sounds  In  tort,  and 
only  nominal  damages  are  recoverable  nnlesa 
substantia]  injury  has  reaulted  aa  a  result  of 
the  false  return,  and  the  measure  of  recovery 
in  such  cases  Is  the  actual  damages  entailed, 
unless  the  officer  acted  malidoudy  or  In  bad 
faith. 

[Ed.  Note.— Fur  other  cases,  see  Sheriffs  and 
Omstables,  Cent  Dig.  i  410;  Dee.  Dig.  1 170.*] 

5.  Dakageb  (I  11*)— Mattes  in  Mitigation 
AS  Detkating  Bitbstantzal  Damaqbs. 

Facts  in  mitigation  of  damages  may  defeat 
a  substantial  recovery. 

CEd.  Note.— For  other  cases,  eee  Damages, 
Cent  Dig.  {  20;  Dec.  Dig.  I  II.*] 

6.  Dahaobs  a  SO*)— Mitigation  —  Satisfac- 
tion or  Debt. 

Where  defendant's  acta  resulted  Id  a  de- 
fault judgment  against  plaintiff,  which  judgment 
he  paid,  and  the  evidence  showed  that  defend- 
ant acted  in  good  faith,  defendant  could  show 
in  mitigation  that  plaintifTa  payment  of  the 
judgment  liquidated  a  just  debt  againat  him, 
and  hence  entailed  no  damage  to  him. 

[Ed.  Note. — For  otber  cases,  see  Damages, 
Cent.  Dig.  S  106;  Dea  Dig.  I  6ft*] 

7.  Damages  (|  155*)  —  Mitigation  —  Pxxad- 

IRG. 

Matter  In  mitigation,  to  be  available,  must 

be  pleaded. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  §  400;  Dec  Dig.  «  155.*] 

&  Lanolobo  and  TfeNAHi  1*)— Natube  or 

Relation. 

Thongh  the  relation  of  landlord  and  tenant 
may  ariM  by  implication,  the  relation  muat  be 
created  through  contract,  express  or  Implied, 
and  the  tenant  most  occupy  the  premises  of  an- 
other In  subordination  of  his  title  and  with  his 
consent  express  or  Implied. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  8  1 :  Dec  Dig.  I  1.*] 
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9.  Use  and  OoouFATioir  d  1*>— Qiound  of 
Obuqaiion. 

Ad  action  tot  uae  and  ooettpatl(»i  cannot  be 
maintained  nnlesa  the  relation  of  landlofd  and 
tenant,  exprera  or  Implied,  exists,  and,  where 
one  occupies  premises  ander  a  lease  from  a  tres- 
passer, or  one  asserting  an  adverse  right,  the 
ovner  may  not  ane  the  occupant  for  use  and 
occupation. 

[Ed.  Note^For  other  cases,  see  Use  and  Oc- 
eapatlon,  Cent  Dig.  I  213 ;  Dec  Dig.  |  1.*] 

10.  HcaSAND  AND  WiFB  (|  138*)— AOTION— 

Pbesduptionb. 

In  an  action  for  use  and  occupation  by  an 
occupant  holding  under  a  lease  authorized  by 
the  husband  of  tne  owner,  a  title  adverse  to  the 
wife  will  not  be  presumed,  nor  will  it  be  pre- 
sumed that  the  husband  hsxl  authority  to  mabe 
the  lease,  especially  where  she  knew  nothing  of 
the  occupancy,  but  tlie  facts  must  be  proved. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  624-537 ;  Dec  Dig.  |  138.*] 

11.  Husband  and  Win  (|  126*)— Riohtb  or 
Husband. 

Where  the  right  of  the  wife,  married  prior 
to  the  Married  Woman's  Act  (Rev.  St  18ue.  { 
4840  [Ann.  St  1906,  p.  2382])  was  a  common- 
law  estate,  the  husband  was  entitled  to  the  rents 
and  profits  thereof. 

[Sa.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  {{  453-4C8;  Dec  Dig.  i  125.*] 

12.  Etidehci  (I  43*)— Judicial  Notice. 
The  court,  in  an  action  on  the  bond  ot  a 

sheriff,  for  false  return  to  summons  in  an  action 
by  a  third  person  against  plaintiff,  which  result- 
ed in  a  judgment  against  plaintiff,  does  not  ju- 
dicially know  that  plaintiff  appeared  In  that 
suit  merely  because  that  fact  appears  in  the 
report  of  the  case  on  appeal  in  such  action. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  ii  62-66;  Dec  Dig.  S  43;*  Appeal 
and  Brror,  Cent  Dig.  i|  2959,  2960.] 

Appeal  from  St.  Louis  Circuit  Court ; 
James  E.  Wlthrow,  Judge. 

Action  by  the  State  of  Missouri,  on  the 
relation  of  the  Armour  Packing  Company, 
against  Joseph  F.  Dlckmann  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Reversed  and  remanded. 

George  B.  Webster,  for  appellant  John- 
son, Houtflt  Marlatt  &  Hawes,  for  reapond- 
enta. 

NORTONI,  J.  Ifl  a  suit  on  the  ataer- 

iffB  official  bond.  The  finding  and  Judgment 
were  for  the  d^endant,  and  plaintiff  appeals. 
The  breach  allied  relata  to  the  tact  that 
the  Bheriff)  through  one  of  bis  deputies,  made 
a  false  return  on  a  writ  of  sumnKms,  to  the 
effect  that  he  had  personally  served  the  pros* 
ent  plaintiff,  the  Armour  Packing  Ck)mpany, 
in  a  suit  pending  in  the  circuit  court  where- 
in the  Regoit  Realty  Company  was  plaintiff 
and  tiie  Armour  Packing  Company  was  de- 
fendant As  a  result  of  the  false  return,  a 
Judgment  was  given  in  that  case  i^lnst  the 
plaintiff  fOr  several  hundred  dollars.  The 
judgment  and  the  costs  were  afterwards  paid 
and  discharged,  and  the  defendant  In  that 
case  instituted  the  preawt  action  on  the 
sherlfll's  bond,  seeking  to  recover  the  amount 
of  the  Jui^ment  and  costs  It  was  compelled 


to  pay  aa  a  result  of  tba  false  return  rtier- 
red  to. 

It  ai^>ears  that  one  Annie  E.  Kerr  owned 
a  certain  lot  of  ground  and  store  building, 
situate  thereon,  in  the  town  of  Osceola,  Mo., 
and  that  plaintiff,  the  Armour  Packing  Com- 
pany, occupied  the  same  as  its  egg  and  prod- 
uce d^t  at  tliat  point  for  several  years 
from  and  after  January  25,  1901.  The  evi- 
dence goes  to  show  that  the  Armour  Padcins 
Company  occupied  the  building  referred  to 
undw  a  lease  with  one  Orr,  wlio  claimed  t» 
be  the  agent  of  Qeorge  M.  Kerr,  and  that  It 
paid  Orr  reat  each  and  every  month  during 
the  period  of  Its  occupancy.  Annie  B.  Kerr 
afterwards  sold  the  property  at  Osceola,  Mo., 
to  the  R««e3it  Realty  Company  and  assigned 
whatever  claim  she  had  for  reat  accrued  to 
her  against  the  Armour  Packli^  Company, 
because  of  Its  several  years'  occupancy  of 
the  premises.  The  Regent  Realty  Company, 
having  succeeded  to  the  title  of  Annie  E. 
Kerr,  the  true  owner  of  the  property,  and  h^ 
rights  touching  any  rents  therefor  accrued  for 
its  occupancy,  made  a  demand  upon  the  Ar- 
mour Packing  Company  for  $10  a  month  rent 
for  all  of  the  time  It  bad  occupied  the  prem- 
ises from  and  after  January  2S,  1901.  The 
Armour  Pa(Adng  Company  insisted  that  It  had 
rented  the  property  from  Orr,  acting  as  agent 
of  one  George  M.  Kerr,  and  that  It  had  paid 
such  agent  the  rent  during  all  the  time  of 
its  occupancy  and  declined  to  comply  with  the 
demand  of  the  R^ent  Realty  Company.  The 
Regent  Realty  Company  thereupon  Instituted 
its  suit  in  the  circuit  court  of  the  city  of  St. 
Louis  against  the  Armour  lacking  Company 
for  the  rent  of  the  premises  referred  to  at 
the  rate  of  $10  per  month  during  the  full 
period  of  the  Armour  Packing  Company's 
occupancy  thereof  from  and  after  January 
25,  1901.  Process  was  duly  Issued  against 
the  Armour  Packing  Company  and  placed  lo- 
the  hands  of  the  sheriff  of  the  city  of  St 
Louis.  It  appears  that  the  Armour  Packing 
Company  maintained  no  business  office  In  the 
dty  of  St  Louis  at  that  time,  but  another 
corporation  under  a  very  similar  name  did ; 
that  is  to  say,  Armour  &  Co.  maintained  a 
business  office  in  St  Louis,  and  the  sheriff's 
depu^  delivered  a  copy  of  the  petition  and 
writ  In  the  case  referred  to  to  the  person  in 
charge  of  the  office  of  Armour  &  Co.  In  St 
Louis.  The  deputy  sheriff  thereupon,  in  the 
name  of  the  defendant,  his  principal,  made  a 
return  on  the  summons  to  the  effect  that  he 
had  served  the  same  upon  the  Armour  Pack- 
ing company,  defendant  in  that  case.  The- 
return  referred  to  was  regular  In  all  respects, 
but  untrue  in  point  of  fact  Afterwards,  the- 
case  of  the  Regent  Realty  Company  gainst 
the  Armour  Packing  Company  came  on  for 
trial.  The  Armour  Packing  Company  failing 
to  appear  thereto,  Judgment  was  0.yea  against 
it  for  the  full  amount  sued  for,  tt^ether  with 
Interest  and  costs,  which  afterwards  was 
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fully  paid  and  discharged.  Having  thus  been 
compelled  to  pay  the  claim  of  the  Regent 
Realty  Company  and  interest  and  costs  incl- 
dmt  timeto,  tliroD^  tbe  fault  of  the  sheriff, 
aa  alleged,  tbe  Annonr  Packing  Company  In- 
stltnted  this  salt  on  tbe  officer's  official  b(Hid, 
seeking  to  recorer  the  amount  of  Its  expendi- 
ture In  that  behalf. 

Upon  a  trial  of  the  Issae  the  dnmtt  court 
rtfosed  all  of  tbe  InstmctionB  requested  and 
refemd  tbe  case  to  the  Jury  upon  the  facts. 
It  la  mmeceesary  to  examine  the  instmctions 
and  determine  whether  or  not  they  onbody 
appropriate  principles  of  law  touching  the 
facts  In  controvCTsy,  as  it  Is  obvious  the 
Jndgmoit  must  be  reversed  and  the  cause  re- 
manded for  the  reason  tbe  plaintiff  is  enti- 
tled to  have  nominal  damages  at  any  rate. 
That  tbe  defoidant  sheriff*  through  his  depu- 
ty, made  a  false  return,  on  which  Judgment 
was  afterwards  given  against  the  plaintiff  In 
the  presoit  action.  Is  conclusively  establish- 
ed ;  no  one  denies  or  disputes.  The  law  Im- 
poses tbe  duty  upon  the  officer  to  make  a 
true  return,  and,  where  this  duty  Is  breached. 
It  presumes  damages  in  every  Instance. 
Evoi  though  no  substantial  damages  accrued 
to  the  plaintiff  on  account  of  the  defmdant's 
false  return,  the  plaintiff  Is  raitltled  to  a 
nominal  recovery  at  least  on  tbe  presump- 
tion of  damage  which  the  law  affixes  for  a 
breach  of  official  duty  to  the  end  of  enjoining 
an  efficient  and  true  service.  Sedgwick  on 
Damages  (8tfa  Ed.)  §S  647.  103;  State  ex  rel. 
Rice  V.  Harrington,  28  Mo.  App.  287 ;  State, 
to  Use,  V.  Baybum,  22  Ko.  App.  803.  Tbe 
doctrine  obtains  with  full  force  when  the 
cause  of  action  relied  upon  relates  to  a  false 
return  of  mesne  process,  as  will  appear  by 
consulting  the  Judgment  in  State  ex  rel.  Rice 
V.  Harrington,  28  Mo.  App.  287.  Indeed,  in 
this  state  nominal  damages  are  allowed 
against  officers  for  the  most  barren  Infrac- 
tion of  legal  rights.  As  a  Judgment  for  nom- 
inal damages  carries  the  costs  of  the  litiga- 
tion with  it,  the  right  to  have  nominal  dam- 
ages allowed  for  a  breach  of  duty  is  regard- 
ed as  a  substantial  right,  for  the  Invasion  of 
which  a  Judgment  will  be  reversed  even 
thot^h  it  appear  a  substantial  recovery  may 
not  be  allowed.  State,  to  the  Use,  v.  Ray- 
bnm,  22  Mo.  App.  808 ;  State  ex  rel.  Rice  v. 
Harrington.  28  Ma  App.  287. 

On  the  trial  the  defendant  soaght  to  miti- 
gate the  damages  by  introducing  evidence 
tending  to  prove  that  the  plaintiff,  the  Ar- 
mour Packing  Company,  actually  owed  the 
rents  for  which  a  recovery  was  had  In  the 
case  of  Regent  Really  Company  against  it, 
and  tliat  therefore  plaintiff  suffered  no  sub- 
stantial damages,  as  it  was  compelled  only 
to  pay  a  Just  debt  This  testimony  was  ob- 
jected to  by  plaintiff,  and  It  Is  argued  here 
that  it  is  not  competent  for  the  defendant  to 
show  in  this  case  that  plaintiff  actually  owed 
the  r^t.  the  i)ayment  of  which  was  enforced 
in  the  case  wherein  the  defendant  made  a 
false  return.   It  is  said  tliat  to  permit  tbe 


defendant  in  this  case  to  show  the  Armour 
Padktng  Compai^  owed  tbe  Regent  Realty 
Company  tbe  rent  sued  for  In  that  case  per- 
mits tbe  introduction  of  a  collateral  issue  in 
the  present  controversy.  There  is  some  force 
in  the  suggestion  that  such  a  defense  intro- 
duces a  collateral  issue  between  the  Armour 
Packing  Company  and  the  defendant  sheriff. 
The  courts  are  prone  to  confine  tbe  issue  to 
as  narrow  limits  as  possible.  However,  we 
are  not  persnaded  by  tbe  argument  advanced 
that  it  Is  incompetent  for  tbe  stierlff  to  show 
in  mitigation  the  plaintiff  suffered  no  sub- 
stantial damage.  Many  cases  are  cited  by 
counsel  touching  the  measure  of  recovery 
when  the  action  is  against  an  officer  for  fail- 
ure to  levy,  or  for  a  wrongful  release  ct 
property,  or  for  i>ermltting  the  escape  of  a 
prisoner  held  for  debt  These  authorities  are 
not  in  point  It  may  be  In  sndi  cases  that 
the  measure  of  recovery  is  tbe  amount  of 
the  Judgment  debt,  and  costs  appearing  from 
the  writ  when  the  officer  has  permitted  the 
execution  to  expire  In  his  hands  without 
making  a  levy.  And  it  may  be.  In  other  cases 
where  tbe  t^oer  has  wrongfully  released 
property  held  under  the  vrrlt  of  attachment 
or  execution,  the  measure  of  recovery  Is  the 
value  of  tile  property  released.  Sedgwldc  on 
Damages  (Stb  Ed.)  I  64S.  However,  at  com- 
mon law,  in  a  salt  against  an  officer  for  fail- 
ure to  return  an  execution,  a  recovoy  may 
be  had  only  for  the  amount  of  the  damages 
sustained.  Bennett  v.  VInyard,  34  Mo.  216. 
Be  this  as  it  may,  we  are  not  concerned  with 
the  rule  In  such  cases,  for  the  facts  In  Judg- 
ment preset  another  question.  Although  the 
present  action  Is  on  the  sheriff's  bond,  there 
can  be  no  doubt  that  it  sounds  in  tort  Sedg- 
wick on  Damages  (Stb  Ed.)  S  543.  Aside 
from  the  proposition  heretofore  stated,  that 
the  law  presumes  some  damage  from  the  dere- 
liction of  official  duty,  and  at  least  awards 
a  nominal  recovery  therefor,  it  Is  fundamen- 
tal throughout  the  law  of  torts  that  there 
shall  be  no  substantial  recovery  unless  there 
Is  some  damage.  In  other  words,  the  princi- 
ple which  pervades  the  entire  doctrine  of 
liability  for  tort,  with  more  or  less  Influence 
In  every  form  of  action,  is  to  the  effect  that 
there  must  not  only  be  a  wrong  done  to  one 
person  by  another,  but  a  consequent  injury 
or  loss,  as  well.  In  order  to  permit  a  recovery 
on  account  of  the  wrong  committed.  It  Is 
true  the  law  may  presume  damages  in  some 
cases  and  allow  a  nominal  sum  for  the  wrong, 
as  In  trespass,  when  no  particular  injury  ap- 
pears. Be  this  as  it  may,  there  must  appear 
a  real  Injury  to  sustain  a  substantial  recov- 
ery. And  a  suit  against  an  officer  for  a 
false  return  presents  no  exception  to  the 
rule.  Indeed.  In  an  action  against  an  officer 
for  a  false  return,  no  recovery  other  than 
nominal  Is  allowed  unless  it  appear  that  sub- 
stantial injury  or  loss  has  resulted  to  the 
party  as  a  result  of  the  false  return.  And 
the  measure  of  recovery  In  sucb  cases  Is  the 
actual  damage  entailed  by  tbe  wrongful  act. 
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unless  It  appear  the  officer  acted  mallcionsly 
or  In  bad  faith.  Stimson  v.  Famham,  7  Q. 
B.  175 ;  Green  v.  Ferguson,  14  Johns.  (N.  Y.) 
38&;  Hechem'B  Public  Offlceni,  {  746. 

As  a  corollary  to  this  doctrine,  It  Is,  of 
■couree,  competent  for  the  officer  to  show,  to 
the  end  of  defeating  a  substantial  recovery, 
that  no  Injury  or  loss  resulted  to  the  plain- 
tiff from  his  dereliction.  If  the  officer  may 
show  that  no-  loss  accrued  to  the  plaintiff,  he 
la,  of  conrse,  entitled  to  show  as  well  that, 
«Ten  though  loss  did  accrue  because  of  his 
breach  of  duty,  tt  was  alight  and  unimpor- 
tant; that  Is  to  say,  the  officer  may  show 
relevant  facts  In  mitigation  of  the  damage 
to  the  end  of  defeating  bo  mudi  of  a  sub- 
stantial recovery  as  is  proper.  When  the  of- 
6cer  acts  In  good  faith,  as  here,  the  claim  of 
the  plaintiff  is  founded  upon  the  justice  and 
conscience  of  the  case,  and  it  is  certain  that 
the  most  donentary  principles  of  justice  for- 
bid a  recov^  beyond  the  actual  damage  or 
loss  sustained.  Now,  in  such  cases.  It  la 
■clear  that  every  om^deratlon  of  justice  de- 
mands the  officer  sliall  be  permitted  to  show 
such  relevant  facts  as  he  may  to  elucidate 
the  true  amount  of  the  plaintiff's  actual 
damage  or  iora.  To  this  end,  we  entertain 
no  doubt  whatever  that  the  officer  may  show 
In  mitigation  of  a  substantial  recovery  that 
the  plalntlfTs  expenditure  liquidated  a  just 
Indebtedness  against  Itself,  and  therefore  en- 
tailed no  loss  or  damage  upon  It  for  such 
amount  as  "was  applied  to  the  payment  of  an 
outstanding  obligation.  Such  seems  to  have 
been  the  opinion  of  a  court  <jt  Tery  high  au- 
thority. See  Green  v.  Ferguson,,  14  Johns. 
<N.  X.)  389. 

If,  on  a  retrial,  the  defendant  Is  able  to 
show  that  the  Armour  Packing  Company 
Justly  owed  the  Begent  Bealty  Oompany  the 
roit,  or  any  part  thereof,  sued  for  and  re- 
covered by  the  R^ent  Realty  Company,  sacb 
evidence  la  competent  in  mitigation  of  dam- 
ages and  ^uld  be  received  to  that  extent. 

There  was  a  plea  In  mitigation  contained 
In  the  original  answer.  This  plea  seems  to 
liave  been  stricken  out,  and  the  case  was 
tried  upon  a  general  d«ila1  only.  It  should 
be  stAted  that  matter  in  mitigation,  to  be 
available  as  a  defense,  should  be  pleaded. 
«  Bnc.  PI.  &  Pr.  773,  774.  Upon  a  retrial, 
the  answer  may  be  amended  In  this  respect 
If  the  defendant  be  so  advised. 

It  is  insisted  by  the  plaintiff  that  the  Re- 
grat  Realty  Company  bad  no  valid  claim 
against  It  for  the  rent  referred  to.  and  that 
therefore  the  facts  relied  upon  by  defendant 
in  mitigation,  as  tending  to  show  that  the 
Judgment  <m  the  false  return  operated  only 
to  compd  plaintiff  to  pay  a  Just  debt,  are 
Insufficient  for  that  purpose.  To  determine 
this  matter,  it  will  be  essential  to  notice 
those  facts  more  particularly.  As  said  be- 
fore, it  appears  Annie  E.  Kerr  owned  a  store 
tfuUdlng,  in  Osceola,  which  was  occupied  by 
the  Armour  Packing  Company.  The  evi- 
dence ts  not  mtlrely  clear;  but  It  appears 


that  the  Armoqr  Facklog  Company  leased 
the  premises  from  one  Orr,  who  claimed  to 
be  the  agent  of  George  M.  Kerr,  a  nonresi- 
dent After  having  leased  the  premises  from 
Orr,  the  Armour  Packing  Oompany  ccmtln- 
ued  to  occupy  the  same  for  several  years 
from  and  after  January  25,  1901.  and  it  Is 
said  paid  him  rent  monthly  therefor.  We 
gather  from  the  record  that  George  M.  Kerr 
was  the  husband  of  Annie  E.  Kerr,  who 
owned  the  property,  and  It  does  not  appear 
that  they  were  divorced  or  living  apart.  It 
may  be  that  George  M.  Kerr  had  authority 
from  his  wife,  Annie  E.  Kerr,  to  confer  an 
agency  upon  Orr  for  the  purpose  of  renting 
the  property  and  collecting  the  rent;  but  It 
Is  not  shown  in  the  evidence.  Tbe  facts 
touching  this  whole  matter  are  meagerly  de- 
veloped in  the  proof.  Of  course,  if  George 
M.  Kerr  had  authority  to  constitute  Orr 
^ent  to  rent  the  property  of  his  wife,  Annie 
E.  Kerr,  and  the  Armour  Packing  Comi>any 
rented  the  property  and  paid  the  rent  to 
such  agent,  this  of  Itself  would  acquit  the 
Armour  Packing  Company  from  further  re- 
sponsibility on  that  account  Nothing  ap- 
pears, however,  tending  to  show  any  right  in 
George  M.  Kerr  to  confer  authority  upon  Orr 
to  rent  the  property,  and.  Indeed,  It  Is  fairly 
inferable  that  Orr  was  an  ImpoMor ;  that  he 
had  no  authority  whatever  from  Geoi^  M. 
Kerr  or  any  other  person  to  rent  the  proper- 
ty. It  Is  to  be  tDferred  from  the  testimony 
that  Annie  B.  Kerr  had  no  knowledge  what- 
ever on  the  subject  of  Orr*8  alleged  agency. 

The  evidence  tended  to  prove  that  Orr 
rented  the  property  and  collected  the  rent 
without  any  authority  and  wholly  failed  to 
account  to  any  one  therefor.  Afterwards 
Annie  B.  Kerr  conveyed  the  property  to  the 
R^nt  Realty  Company,  and,  upon  dlscorer- 
Ing  that  the  Armour  Packing  Company  was 
occupying  the  same,  assigned  whatever  claim 
she  had  for  rents  to  the  Regent  Realty  Com- 
pany by  a  writing  to  that  effect  It  does 
not  appear  that  the  Armour  Packing  Com- 
pany ever  attorned  to  the  Regent  Realty 
Company.  It  does  not  appear  that  the  Ar- 
mour Packing  Company  occupied  the  prem- 
ises as  tlie  tenant  of  Annie  K  Kar,  who 
owned  the  same  at  the  time  It  took  j)os- 
sesslon,  nor  as  the  tenant  of  the  Begent 
Bealty  Company,  which  succeeded  to  her 
title.  What  may  be  shown  on  this  score  at 
another  trial,  we  are,  of  course,  not  advised ; 
but  It  is  clear,  from  what  appears  in  the 
present  record,  that  the  Begent  Realty  Com- 
pany had  no  valid  and  oiforceable  demand 
against  the  Armour  Packii^  Company  at  the 
time  of  the  Institution  of  the  suit  for  use 
and  occupation,  as  the  relation  of  landlord 
and  tenant  did  not  exist  between  the  par- 
ties. If  Orr,  the  allied  agent  of  George  ii. 
Kerr,  from  whom  the  Armour  Packing  Com- 
pany leased  and  under  whom  it  occupied 
the  premises,  was  an  Intruder  and  wlttaont 
authority  to  lease  the  same  from  Annie  E. 
Kerr,  the  owner*  then,  of  course,  the  le- 
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lation  of  landlord  and  t«iant  was  not  there- 
by created  between  Annie  SL  Kerr  and  the 
Armour  Packing  CkMnpany.  In  snch  clrcnm- 
stances  boft  Orr  and  the  Armour  Packing 
Company  were  trespassers.  There  Is  no  proof 
In  the  case  t«idlng  to  show  that  the  Armoor 
Packing  Company  occnpled  the  premises  un- 
der a  lease  with  Annie  E.  Kerr,  the  owner, 
«r  with  any  one  aathorlzed  by  her  to  lease 
the  same.  And  it  is  certain  tiie  Armour 
Packing  Company  did  not  occupy  the  prem- 
ises as  the  tenant  of  the  Regent  Realty  Com- 
pany. It  is  tme  the  relation  of  landlord  and 
tenant  may  arise  by  Implication,  but  even 
then  it  must  be  created  through  contract 
express  or  implied ;  that  is  to  say,  the  ten- 
ant must  occupy  the  premises  of  another  in 
subordination  of  his  title  and  with  his  as- 
sent, express  or  Implied.  18  Am.  &  Eng. 
Eac  Law  (2d  Sd.)  262,  263;  UndertalU  on 
Landlord  &  Tenant,  619,  578. 

If  It  appears  to  have  been  the  intention 
of  the  tenant  to  enter  or  occupy  the  prem- 
ises in  subordination  to  the  title  of  another, 
where  there  is  no  express  contract  touching 
the  matter,  It  Is  said  the  relation  of  land- 
lord and  tenant  arises  by  Implication.  18 
Am.  &  Eng.  Enc.  Law,  262-265.  Nothing  In 
the  record  indicates  an  intention  on  the  part 
of  the  Armour  Packing  Company  to  occupy 
the  premises  as  the  tenant  of,  or  in  sub- 
ordination to,  the  title  of  either  Annie  E. 
Kerr  or  the  Regent  Realty  Company.  In- 
deed, it  seems  the  packing  company  occu- 
pied the  premises  in  sabordlnation  to  the 
title  of  George  M.  Kerr,  if  be  had  or  claimed 
any  tlUe,  and  it  may  be,  from  all  the  record 
discloses,  that  he  was  an  adversary  of  Annie 
B.  Kerr,  that  Is  to  say,  It  may  be  that  the 
title  under  which  the  Armour  Packing  Com- 
pany occupied  the  premises  was  one  adverse 
to  the  tme  owner,  Annie  E.  Kerr.  If  this 
hyx>otbesls  Is  true,  then,  of  course,  the  Ar- 
mour Packing  Company  was  a  mere  tres- 
passer against  Annie  B.  Kerr,  the  real  own- 
er of  the  property,  and  her  successor  In  tlUe, 
the  Regent  Realty  Company. 

It  Is  the  e8tia)llsbed  law  that  an  acttcm  for 
«se  and  occupation  of  premlMs  cannot  be 
maintained  unless  the  relation  of  landlord 
and  tenant,  eatress  or  Implied,  ezlsta  be- 
tween the  parties.  Where  one  occupies  prem- 
fsea  onder  a  lease  from  a  trespasser  or  one 
asserting  an  adverse  right,  compensatiou 
for  their  use  and  occupation  may  not  be 
recovered  from  the  occupant  by  the  true 
owner  for  the  reason  the  relation  of  landlord 
and  t^ant  does  ttot  exist  The  owner  may 
have  a  caoe  of  actlim  In  such  drcomstan- 
ces,  but  it  la  In  tint  for  the  wrong,  and  not 
on  an  Implied  contract  for  use  and  occupa- 
tion. Edmonson  r.  Kite,  48  Mo.  176-,  Hood 
T.  Mathis,  21  Mo.  30S;  Cohen  v.  Kyler,  27 
Mo.  122 ;  Sturges  v.  Rotts,  24  Ma  App.  282; 
IS  Am.  ft  Bog.  Bnc.  Law,  4S». 

It  Is  certain  fliat  the  tme  owner  may  not 
recover  for  use  and  occupation  on  an  Im- 
Idled  relation  of  landlord  and  tenant  whwe 
134  8. 


the  tenant  occupies  In  sabordlnation  to  a 
title  adverse  to  the  tme  owner.  Underbill  on 
Landlord  ft  Tenant,  S82;  Storges  v.  Botts, 
24  Mo.  App.  282.  Of  course,  it  it  not  to  be 
presumed  that  George  M.  Kerr,  for  whom 
Orr  claimed  to  act  as  agent,  was  asserting 
an  adverse  title  to  Annie  E.  Kerr,  his  wif& 
Bnt  neither  Is  it  to  be  presumed  that  George 
M.  K«T  bad  authority  to  confer  an  agency 
upon  Orr  in  respect  of  his  wife's  property. 
This  is  especially  tme  in  view  of  the  show- 
ing in  the  case  tending  to  prove  that  Annie 
E.  Kerr  knew  nothing  whatever  of  Orr's 
alleged  agency  or  that  tiie  Armour  Packing 
Company  was  occupying  the  premises.  How- 
ever, it  may  be  that  the  right  of  Annie  E. 
Kerr  was  a  common-law  estate,  and  that 
the  marriage  between  Kerr  and  wife  was 
prior  to  our  Married  Woman's  Act  of  1889 
(secUon  4340,  Rev.  SL  1899  [Ann.  St  1906, 
p.  23821).  In  whic^  event  George  M.  K«T  is 
entitled  to  the  rents  and  pn^ts  of  the  wife'r 
realty.  Dillenberger  v.  Wrisberg,  10  Mo.  App. 
465 ;  Smith  v.  White,  166  Mo.  690,  65  S.  W. 
1013.  The  facts  do  not  appear.  If  such 
be  the  fact,  and  Orr  was  authorized  by 
George  M.  Kerr  to  make  the  lease.  It  la 
valid,  and  the  payments  of  rent  to  Orr 
were  made  to  a  proper  party.  In  such  cir- 
cumstances Annie  B.  Kerr  had  no  claim 
for  rents  to  assign  to  the  Regent  Realty 
Company,  and  that  company  no  valid  claim 
to  assert  agalust  the  Armour  Packing  Com- 
pany. The  important  point  on  the  testi- 
mony is  that  it  fails  to  appear  the  relation 
of  landlord  and  tenant  existed  between  the 
Armour  Packing  Company  and  either  Annie 
E.  Kerr  or  htr  grantee  and  assignee,  the  Re- 
gent Realty  Company,  and.  In  the  absmce 
of  such  relation  appearing,  no  valid  claim 
could  be  asserted  against  the  Armour  Pack- 
ing Company  for  use  and  occupation. .  This 
being  true,  of  conise,  the  evidence  wholly 
falls  to  constitute  prt^r  matter  of  mitiga- 
tion in  this  suit  against  the  sheriff  for  a 
false  return.  This  matter  has  been  particu- 
larly noticed  in  the  opinion  for  the  reason 
it  looks  as  though  relevant  facts  were  omit- 
ted from  the  proof  which  may  be  brought 
forward  on  another  trial.  In  this  view,  we 
have  commented  upon  the  principles  of  the 
law  pertaining  to  the  relation  of  landlord 
and  tenant,  assuming  that  proof  may  be  sup- 
piled  showing  that  relation  to  have  existed. 

There  is  a  considerable  argument  In  the 
defendant's  brief  to  the  effect  that  the  Ar- 
mour  Packing  Cc«npany  appeared  in  the 
case  of  the  Regent  Realty  Company  against 
it,  and  is  therefore  estopped  by  that  Judg- 
ment to  further  dispute  the  validity  of  the 
claim  thwe  established.  Upon  reading  the 
record  several  times,  we  have  been  unable 
to  discover  anything  whatever  therein  tend- 
tag  to  support  this  argument  It  seems  the 
counsel  on  both  sides  have  briefed  It  as 
though  it  a^waTed  In  the  case.  The  ques- 
tion b  thus  argued  upon  the  assumption  that 
such  tsct  appears  In  the  present  record  will 
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not  be  noticed  for  the  reaBon  they  are  not 
relevant  to  the  case  made  by  the  proof.  The 
facts  referred  to  appear  In  the  report  of  the 
former  case  of  B^nt  Realty  Company  v.. 
Armour  Packing  Company,  112  Mo.  App.  271, 
86  S.  W.  880.  However  that  may  be,  we  are 
unable  to  Judicially  know  thOM  facts  in  the 
presoit  controversy. 

Tbe  Judgment  should  be  rerersed,  and  the 
cause  remanded. 

It  is  80  ordered.  All  concur. 


KIRBT  V.  LOWER. 
(Springfield  Coon  of  Appeals.   Anasonri.  Jan. 

3,  1010.) 

1.  Appeal  and  Ebbob  ({  1056*)— Habuzxss 
Bbbob— Exclusion  of  Evidence. 

While,  ;n  an  action  for  breach  of  promlM 
of  marriage,  aggravated  by  ■eduction,  evidence 
that,  tvo  mODths  after  the  alleged  promise, 
plaintlEF  stated  that  she  was  engaged  to  be  mar- 
ried to  anoUier  person,  was  admissible  for  con- 
alderatloQ  in  mitigation  of  damages,  Its  rejec- 
tion was  harmless,  only  $800  damages  having 
been  allowed,  and  defendant,  while  denying  the 
promise  of  manriage,  admitting  that  when  plaia- 
tiff  entered  his  emplw  be  promised  her  parents 
to  look  after  her  conduct,  and  that  he  debauch- 
ed her. 

[Ed.  Note.— BV>r  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  1  4191 ;  Dec.  Dig.  |  10S6.*] 

2.  Tbial  (S  280*)— iNSTBucnons-^DmcxsN- 
CY  or  Objections. 

A  general  objection  to  an  Instruction  la  not 
sufficient  tb  call  the  court's  attention  to  the 
fact  that  a  word  used  thereia  should  be  defined, 
[Ed.  Note.— For  other  cases,  see  Trial.  Gent 
Dig.  i  682 ;  Dec.  Dig.  {  280.*] 

8.  Tbial  (5  256*)— iHsmnonoKft— NsCTsaiTT 

OF  Rbqcbsts. 

A  party  desiring  a  word  used  in  an  Instmc- 
tioD  to  be  defined  should  prepare  one  properly 
defining  it,  and  asb  that  It  be  given. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Cent 
Dig.  8  639;  Dec  Dig.  «  256.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
17 ;  John  T.  Moore,  Judge. 

Action  by  Olrty  Kirby  against  Albert  W. 
Lower.  .  Judgment  for  plaintiff.  Defendant 
appeals. .  Affirmed. 

G.  Purd  Hays  and  G.  A.  Watson,  for  ap- 
pellant. G.  W.  Thomberry  and  Fred  W. 
Barrett,  tor  respondent 

COX,  J.  Action  for  $10,000  damages  for 
breach  of  promiae  with  seduction  alleged  as 
aggravation.  Trial  by  jury,  verdict  for  plain- 
tiff for  $800,  and  defendant  has  appealed. 

Error  Is  assigned  In  tbe  exclusion  of  tes- 
timony offered  by  defendant  and  in  Instmc- 
tlons  given  for  plaintiff.  Plaintiff  testified 
to  the  promise  of  marriage  having  been  made 
In  April,'  1006,  and  on  cross-examination  was 
asked  if  she  had  not  aald  to  Mrs.  Whltsett 
about  harvest  time,  1906,  that  she  was  go- 
ing to  be  married  to  one  Shelton.  The  wit- 
ness answered,  "No,"  but  on  objection  of 
plaintiff's  attorney  the  answer  was  stricken 


out  Defendant  later  tiered  to  prove  by 
Mrs.  Whltsett  that  plaintiff  had  said  to  her. 
In  June,  1905,  that  she  was  engaged  to  be 
married  to  Jesse  Shelton,  a  single  and  un- 
married man.  This  offer  was  rejected.  If 
this  conversation  occurred  at  all,  It  was  aft- 
er the  alleged  promiae  <tf  defendant,  yet  we 
think  It  should  have  been  admitted.  While 
It  would  not  constitute  a  complete  defense, 
yet  if  true.  It  would  have  been  proper  for 
the  consideration  of  the  Jury  in  mitigation 
of  damages,  and  if  this  were  a  close  case,  or 
the  damages  assessed  had  been  to  any  extent 
excessive,  we  should  reverse  this  case  for 
this  moT.  We  find,  however,  that  the  un- 
contradicted testimony  shows  that  this  plain- 
tiff lived  at  home  with  her  parents  and  kept 
company  with  no  one  until  she  went  to  work 
for  defendant,  and  that  whoi  her  parents 
consent!^  for  her  to  go  to  work  for  defend- 
ant at  his  home,  where  he  lived  with  another 
man  and  his  wife,  he  was  admonished  her 
parents  to  see  that  she  kept  good  company, 
and  be  promised  to  do  so,  and  if  she  did 
anything  out  of  the  way  he  would  report  to 
her  parents.  Defendant  did  not  deny  this 
agreement  upon  his  part,  but  simply  denied 
that  he  promised  to  marry  the  plaintiff.  He 
admits  that  be  debauched  the  plaintiff,  and 
said,  "I  had  sexual  Intercourse  with  her,  I 
do  not  recollect  how  many  times."  In  view 
of  the  fact  that  upon  the  undisputed  testi- 
mony and  the  admissions  of  defendant,  he 
had  premised  the  parents  of  this  young  wo- 
man to  lotA  aftw  her  conduct,  and  had  vio- 
lated that  oUlgathm  In  tbe  most  reprehensi- 
ble maimer  possible,  and  yet  the  Jury  only 
assessed  plalntUTs  damages  at  $800^  our  con- 
elusion  is  that  the  exclusion  of  this  testl- 
rncmy  did  not  result  in  injury  to  tbe  defend- 
ant, and  hence  tbe  error  was  harmless. 

The  instructions  complained  of  told  tbe  ju- 
ry that,  if  tbey  found  for  tbe  plaintiff,  they 
should  assess  her  damages  "at  whatever 
amount  they  may  believe  f^m  the  testimony 
she  has  sustained,  not  to  exceed  tbe  sum  of 
$10,000."  That,  In  determining  the  amount 
of  damages  ptiUntlff  Is  entitled  to,  they 
should  take  Into  consideration  the  Injury  to 
plaintiffs  feelings,  affedlcms,  and  wounded 
pride,  as  well  as  loss  of  marriage,  and.  If 
they  believed  that  by  virtue  of  thB  promise 
of  marriage  defendant  seduced  the  plaintiff, 
then  they  might  take  that  fact  into  consider- 
ation as  an  aggravation  of  damages.  Com- 
plaint Is  now  made  the  word  "seduced"  was 
not  defined  in  tbe  instructions.  The  defend- 
ant objected  to  these  Instructions  In  a  gen- 
eral way  only.  He  did  not  call  the  court's 
attention  In  any  way  to  die  fact  that  the 
term  "seduced"  had  not  been  defined  In  the 
Instructions.  A  general  objection  to  an  In- 
struction Is  not  suffldoit  to  call  the  court's 
attention  to  the  fact  that  a  word  used  In  the 
Instruction  should  be  defined.   If  defendant 
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wanted  this  term  defined,  he  sboold  have  pre- 
pared an  instractlon  propalr  defining  It  and 
asked  the  court  to  give  it  to  the  Jury.  Hav- 
ing failed  to  do  so,  he  cannot  now  cMnplaln. 
The  InstrnctlonB  fairly  declared  the  law,  and 
the  evldrawe  Is  ample  to  sustain  the  verdict 
The  Jndsmnt  Is  sffirmed.   AU  dmoir. 


WAI^Sm  T.  PETERS  et  aL 
{Kaiuss  City  Court  of  Appeals.  Missouri.  Dec 
6,  1909.   Bebearing  Denied  Jan.  10,  1910.) 

1.  IRBOBAKCK  (f  785*)  —  MUTUAL  BSNKJIT  — 

ItiOHT  TO  Pboceeds— "Leqax  Repbebenta- 

TIVES." 

Two  benefidsxy  certificates  were  payable  to 
testator's  mother,  who  died  before  he  did.  The 
eertificates  provided  that  In  such  case  thej 
should  be  payable  to  the  "legal  rcpreBentatlves" 
of  the  member.  The  articles  of  incorporation 
dedared  the  object  of  the  association  to  be  the 
cqoltable  dlstrflmtion  of  tiie  food  among  the 
"families  or  beneficiaries"  of  deceased  members, 
and  declared  that  each  certificate  entitled  "tbe 
heirs  or  legal  representativefl  or  designated  bene- 
fidariea"  to  $2,000.  Testator's  will  gave  each 
of  his  two  Bisters  such  of  his  property  as  they 
might  have  in  chaise  at  his  death,  and  all  the 
"residue  of  which  I  may  die  seised,  real,  person- 
ai  and  mixed,"  abBoIutely  to  Ills  affianced.  Held 
that,  while  the  words  "legal  representatives" 
might  sometimes  be  interpreted  as  "legal  heirs," 
here  thev  must  be  given  their  ububI  meaning 
and  earned  the  certificates  to  the  executor,  and 
they  went  to  the  affianced  by  the  resldnary 
clause. 

[Ed.  Note.— For  other  cases,  see  Insarance, 
Cent.  Dig.  H  1043,  1974;  Dec.  Dig.  |  786.« 

For  other  definitions,  see  Words  and  Phrases, 
ToL  0,  pp.  4070-4079 ;  vol.  8,  p.  7704.] 

2.  iHSUBAiccic  (J  785*)  — Mutual  Benefit — 
Right  to  Proceeds — "Family.'* 

The  relation  of  brother  and  sisters  alone 
would  not  make  them  his  "fttrolly"  or  of  his 
family  within  the  meaning  Of  tfae  certlfieateB  or 
articles. 

[Ed.  Note.— For  other  case^  see  Insnraace, 
Cent.  Dig.  I  1974;  Dec.  Dig.  J  785.* 

For  oUier  definttitms,  see  Words  and  Phrases, 
vol.  3,  pp.  2673-2091;  vol.  S,  p.  7661.] 

&  iHBUBaNCV  (I  Taj^  — MOTOAI.  BraEFlT— 

RIGHT  TO  PBOOEBM— "HKIBB"— ICOAL  BJEP- 

BESENTATITBB. 

The  various  provisions  showed  that  the 
word  "heirs"  was  used  In  its  proper  sense  and  a 
distinction  dearly  drawn  between  "beim"  and 
**legal  representatives,**  and  the  use  of  the  words 
was  not  mere  tautology. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  I  1974;  Dec  Dig.  |  7S5.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3341-3265;  vol.  8,  pp.  7677.  7078.] 

4.  WOBDS  Alto  Phsabes— "Seised." 

Tbt  word  "seised,"  in  its  technical  sense.  Is 
not  generally  applied  to  personal  property,  but 
pertains  to  real  property. 

[Di.  Note.— For  other  definitions  see  Words 
•od  Phrases,  toL  7,  pp.  6395,  6306;  toL  8,  p. 
7707.] 

Ow  BxMPTioHa  (I  50*)  —  Mtjtuai.  BEirarrr- 
Right  to  Pbocegds. 

Rev.  St  1899,  I  790S  (Ann.  St  1906.  p. 
3761),  exempting  the  funds  from  beneficiary  cer- 
tificates from  debts  of  the  beneficiary,  does  not 
prevent  a  certificate  payable  to  "legal  repre- 
sentatives" of  the  insnted  from  becoming  a  part 
of  hia  estate  or  require  that  the  words  be  lntei> 


preted  as  "l^al  heln**  In  order  to  eafbrce  the 
exenqxtion. 

[Ed.  Note.— For  other  cases,  see  Exemptions, 
Dec  Dig.  1 60.*] 

Appeal  from  Circolt  Conrt,  Howard  Ooui^ 
ty ;  A.  H.  Waller,  Judge. 

Proceedings  by  A.  W-  Walker,  execntor, 
against  Marian  N.  Peters  and  others,  as  bene- 
ficiaries and  legatees  of  plaintUTs  decedent, 
to  determine  the  right  to  the  proceeds  of  In- 
surance. From  a  Judgment  against  defend- 
ant Marian  N.  Petm,  she  appeals.  Reversed 
and  ranandedt  and  Jndgmeat  directed. 

Edward  E.  Reldleman,  B.  W.  Henry,  and 
W.  F.  Spottswood,  for  appellant.  Scarritt, 
Scarrltt  &  Jones,  for  respondents  Hendrlx. 
W.  M.  Williams,  for  respondent  Walker. 

ELLISON,  J.  A.  F.  Hendrlx  died  In  How- 
ard county,  unmarried.  In  his  lifetime  he 
made  a  will  and  a^wlnted  the  plaintiff  as 
his  executor.  As  such  execntor  plaintiff  re- 
ceived payment  of  two  beneficiary  certificates 
of  Insurance  for  $2,000  each.  The  defendant 
Marian  N.  Peters  was  engaged  to  be  married 
to  deceased,  and  the  other  defendants,  Mary 
H.  Hall  and  Magdalen  L.  Hendrlx,  are  de- 
ceased's only  Bisters  and  heirs.  Defendant 
Marian  claimed  the  fund  under  tbe  will,  and 
tbe  other  defendants  denied  her  right  and 
themselves  made  claim  thereto  as  only  heirs 
of  deceased.  In  tbls  situation  plaintiff,  as 
executor,  brought  this  action  to  bare  the 
court  determine  to  whom  It  should  be  paid. 
Tbe  defendants  Mary  and  Magdalen  an- 
swered Jointly,  and  Marian  filed  her  sepa- 
rate answer.  Th&  circuit  court  rendered  Judg- 
ment for  the  former  and  against  the  latter. 

The  two  certificates  were  made  payable  to 
Hendrlx's  mother,  who  died  before  he  did- 
The  certificates  provide  that  "In  the  event  of 
tbe  death  of  the  beneficiary  prior  to  that  of 
the  member,  or  In  case  none  is  named,  tbe 
benefit  then  to  be  payable  to  the  legal  repre- 
sentatives of  the  member."  We  are  thus  left 
to  the  provisions  of  the  Incorporation  and  by- 
laws of  the  association  and  the  will  to  de> 
termlne  to  whom  the  mon^  should  be  paid. 
The  will  reads  that: 

"First,  I  desire  that  my  funeral  expenses 
a!nd  Just  debts  be  paid  out  of  my  estate  as 
soon  as  practicable  after  my  decease. 

"Second,  I  give  and  bequeath  to  my  be- 
loved sister,  Mary  H.  Hall,  of  Carthage,  Mls- 
Bonrl,  all  my  furniture,  Jewelry  and  other 
articles  or  personal  proper^  of  which  she 
may  have  diai^  at  the  time  of  my  death,  ab- 
solutely, and  likewise,  I  give  and  bequeath  to 
my  beloved  sister,  Magdalen  L.  Hendrlx,  of 
Fayette,  Missouri,  all  of  my  furniture^  Jewel- 
ry and  other  articles  of  personal  property  of 
which  she  may  hafe  chaq;e  at  the  time  of  my 
death,  absolutely. 

"Third,  I  give,  devise  and  bcQueath  all  the 
rest  and  residue  of  the  property  of  which  I 
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nay  die  seised,  real,  p^wnal  and  mixed,  ab- 
■olutely,  to  Marian  N.  Peters,  of  Mlddletown, 
DauphtQ  county,  Pennsylvania." 

Under  the  provisions  of  the  third  danse 
Harlan  will  get  about  f 4,500;  but,  as  already 
stated,  she  claims  the  will  also  gives  her  the 
funds  arising  txom  the  two  twDefldaiy  cer- 
tlScates. 

The  articles  of  IncorporatlDn  declare  ttiat 
the  object  of  the  association  Is  "the  equitable 
distribution  of  the  fund  among  the  families 
or  beneflclaries  of  deceased  members."  They 
further  declare  that  any  number  of  certlfi- 
cates  not  exceeding  three  "may  be  Issued  to 
one  member,  and  eatHi  certificate  shall  entitle 
the  heirs,  or  legal  representatives  or  desig- 
nated beneficiary,"  of  a  deceased  member  to 
$2,000  benefit  They  further  provide  that  a 
diange  of  beneficiary  may  be  made  with  the 
consent  of  the  association,  but  that  "no  change 
shall  be  consented  to  unless  the  new  bene- 
ficiary shall  be  the  wife,  relative,  legal  repre- 
sratatlve,  heir  or  legatee  of  the  member,  ex- 
cept that  If  the  certificate  was  issued  for  the 
b^eflt  of  others  than  the  wife  and  cblldroi 
of  the  member,  It  may  be  changed  so  as  to 
be  i>ayable  to  creditors." 

It  will  be  seen  that,  the  certlflcates  naming 
the  deceased's  mother  as  beneficiary,  and.  In 
case  she  died,  thai  his  "legal  representa- 
tives," there  could  not  be  a  failure  of  a  bene- 
flidary,  for  if  the  one  named  died,  or  if  none 
were  named,  the  l^al  representatives  were 
designated  as  the  braieflclary.  But  defend- 
ants the  sisters  claim  that  the  object  of  the 
association  was  tcx  the  protection  of  the 
family  of  deceased,  and  therefore  the  term 
"legal  representatives**  should  not  be  glT» 
ita  usual  and  general  meaning  (ezscntors  or 
administrators),  but  should  be  said  to  mean 
the  l^al  heirs  of  deceased.  Freanwtly  tho 
words  "1^1  represttitatiTeB,"  on  accoant  of 
the  connecUon  in  which  nsed,  are  gtv&i  an 
IntnpretaUon  different  from  what  th^  gen- 
erally slgni^.  Tbej  are  ftequently  shown 
to  mean  heirs,  as  here  claimed.  Loos  t.  In* 
snnmce  Go,  41  Ho.  638.  But  the  connection 
in  which  used  in  this  Instance  will  not  justify 
a  meaning  diffmrhig  from  ttiat  usually  given 
them.  Insurance  Go.  r.  Bank,  121  Ho.  App. 
479,  487,  07  8.  W.  195. 

The  statement  of  the  object  as  being  to 
provide  and  distribute  a  fund  for  the  families 
of  the  members,  or  th^  beneficiaries,  does 
not  afford  ground  for  a  departure  from  the 
usual  meaning.  In  the  first  place,  there  is  no 
showing  that  tiie  sisters  wa:e  of  deceased's 
family.  That  relation  to  him,  alone,  would 
not  necessarily  make  them  his  "family"  or 
"of  his  famUy."  And,  if  It  did,  they  would 
still  not  be  helped  by  the  declared  object, 
for  the  statement  is  not  absoluttiy  to  provide 
for  the  families  of  deceased  members,  but  for 
such  families  or  beneflt^rles  of  the  mem- 
bers. In  addition,  the  further  connection  in 
which  the  words  are  used  show  we  ought  not 
to  allow  th^  a  meaning  dUCerent  from  that 


generally  given.  The  otiier  proTisI<»ts  above 
quoted  from  tlie  artldes  of  association  show 
that  the  word  "heirs"  Is  used  where  *'helrs" 
are  meant,  and  a  distinction  Is  clearly  made 
between  that  word  and  the  term  "l^^al  repre- 
sentatives," for  both  designations  run  throngh 
the  articles,  following  one  another,  and  it 
cannot  be  said  In  any  reason  to  be  a  mere 
fault  of  tautolc^.  Suls  v.  Insurance  Co., 
145  N.  T.  563,  40  N.  E.  242,  28  L.  E,  A.  379. 

But  it  is  claimed  that  the  statute  Itself 
(section  7008,  Bev.  St.  1800  [Ann.  St.  1906,  p. 
3761])  carries  out  the  idea  that  heirs  are 
meant,  and  not  l^al  representatives  in  the 
sense  of  executors  or  adminlBtra1»>rs,  for  it  Is 
said,  if  that  could  be,  then  creditors  could 
take  that  which  was  primarily  Intended  for 
the  family,  and  thus  would  result  an  Inter- 
pretatltm  which  would  be  In  the  face  of  a 
statutory  declaration  of  policy.  But  the 
statute  (Hily  prevents  creditors  from  taking 
the  fund  belonging  to  a  debtor  beneficiary. 
The  statute,  while  exempting  the  fond  from 
debts  of  the  braiefidary.  In  no  wise  prevents 
a  fund  payable  to  the  member's  legal  repre- 
sentatives from  being  a  part  of  his  estate; 
the  only  difference  would  be  In  the  manner  of 
distrlbutltm.  E^ey  v.  Hann,  se  Iowa.  G25, 
10  N,  W.  21X  It  reads  tliat  the  proceeds  of 
such  certlflcates  shall  not  be  taken  or  aeised 
by  process  of  law  for  any  debt  of  a  certifi- 
cate holder  or  beneficiary. 

While  tike  statute  means  that  a  creditor 
cannot  appropriate  the  fond  to  the  payment 
of  his  claim  against  the  beneficiary,  yet  it 
does  not  apply,  ct  course,  to  a  case  where  the 
beneficiary  is  himself  the  creditor.  And  so 
it  has  been  h^  1^  the  8t  Louis  Oourt  ct 
^peal^  in  an  opinion  Judge  Barclay, 
tliat  the  statute  did  not  disaUe  a  member  of 
such  association  from  mafcing  his  creditors 
his  beneficiaries,  and  that  too  by  the  designa- 
tion of  "oecntom  or  administrators.*'  Ple- 
tri  V.  Segnenot,  06  Ho.  AjfO.  2B8,  60  8.  W. 
106S;  Williams  v.  Carson,  0  Baxt  (Tenn.) 
SV6,  It  thus  apsiears  dear  tliat  the  policy 
of  the  statate  Is  not  to  prohibit  the  estat^ 
or  even  the  creditors,  f  nnn  being  the  bene- 
ficiary of  a  ben^t  certificate^  The  result  of 
these  obsenratlonB  is  to  show  that  tbore  Is 
nothing  ^^^ttqt^ng  from  the  deceased,  or  the 
assodatlim,  to  signify  that  any  but  the  ordi- 
nary and  usual  meaning  was  to  be  glvoi  to 
the  words  "legal  reprteeatatlves" ;  and  since 
those  words  would  mean,  in  effect,  the  de- 
ceased's estate^  it  follova  that  the  {vovtalon 
of  the  will  bequeathing  the  residue  of  the 
estate  to  his  fianc«e  gave  her  the  fund  in 
controversy.   People  v.  Phdps,  78  IIL  147- 

It  is  perhaps  well  to  say  that  while  the 
articles  of  Incorporation  of  this  company  per- 
mit creditors  to  be  designated  as  beneflda- 
ries,  as  already  stated,  yet,  in  the  absence  of 
such  deslgiuitlon,  and  the  legal  r^resenla- 
tives  or  estate  are  designated,  It  does  not 
follow  that  creditors  could  take  the  fund  un- 
der the  provisions  of  thO  statute,  Tbm  fund 
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would  belons  to  the  estate  free  from  debte. 
Soil  T.  Inmnince  Co^  145  N.  T.  Sea^  40  N.  B. 
242,  28  U  B.  A.  879. 

But  we  are  cited  to  the  case  of  Graham  t. 
Allison.  24  Mo.  App.  516,  decided  by  this 
court,  as  controlling  the  question  In  favor  of 
the  siBteTB.  We  do  not  think  the  case  ap- 
plies. There  the  policy  of  inaurance  was 
payable  to  t^e  "1^1  heirs"  of  the  Insured 
unless  otherwise  directed  by  his  will.  He 
died  leaving  a  will  that  the  balance  of  his 
"property  of  all  kinds"  be  divided  between 
hla  brother  and  sister.  It  was  bdd  that  the 
fund  arising  from  the  policies  was  not  de- 
ceased's property;  that  It  belonged  to  all 
the  **1^1  heirs"  as  designated  In  the  policy ; 
and  that  the  power  of  change  of  beneficiary 
was  a  naked  power  of  appointment  which 
the  will  did  not  attempt  to  execute.  Bnt  in 
this  case  the  designation  In  the  benefit  cer- 
tificates themselves  is  to  the  legal  r^resenta- 
tlves  of  the  deceased,  and  thereby  the  fund 
became  a  part  of  the  estate,  and  In  that  way 
became  a  subject  for  application  of  the  will 
In  disposing  of  the  estate  to  deceased's  fian- 
cee. 

An  additional  argument  against  the  fiancee 
getting  the  fund  is  based  on  the  terms  of  the 
will  Itself,  which,  as  shown  above,  reads 
that  the  deceased  bequeathes  to  her  "all  the 
rest  and  residue  of  the  property  of  which  I 
may  die  seised,  real,  personal  and  mixed." 
The  point  is  made  on  the  effect  which  should 
be  glv«i  to  the  word  "seised."  It  Is  Insisted 
that,  since  there  is  nothing  to  explain  what 
was  meant  the  use  of  that  word,  we  must 
give  to  It  Its  technical  meaning.  Much  high 
authority  is  cited  to  sustain  this  view. 

In  Leach  v.  Jay.  6  Ch.  Dlv.  496,  plaintiff 
brought  suit  to  recover  certain  real  estate, 
claiming  as  devtsees  under  the  will  of  Anne 
Boberta.  While  Anne  was  oitltled  to  the 
property  In  Question  and  was  in  law  the  own- 
er of  it,  she  had  never  entered  into  posses* 
sion;  the  property  being  claimed  and  oo- 
capled  by  the  widow  of  one  Roberts,  whose 
title  Anne  had  as  his  sole  heir.  Anne  de- 
vised to  plaintiff  "all  real  estate  of  which  I 
may  die  seised."  The  court  held  that  such 
a  devise  did  not  pass  the  property  in  ques- 
tion, saying:  "I  have  to  construe  this  wry 
condse  devise.  •  •  •  There  is  no  con- 
text. Now  what  is  the  rule  of  law?  The 
role  ot  law  is,  no  doubt,  to  ascertain  the 
meaning  of  the  expressions  used  by  the  tes- 
tator— not  to  Bpecnlate  or  gness  what  the 
meaning  may  have  been.  The  primary  rule 
of  construction  •  *  *  hi  this:  That 
whov  there  Is  no  context  you  ere  to  con- 
■tros  the  will  according  to  the  ordinary 
grammatical  meaning  of  the  words  used. 
Then  there  is  a  snbsldiary  rule  laid  down  in 
Boddy  T.  Fitzgerald,  6  H.  L.  a  823.  that  tech- 
nical words  shall  have  their  legal  effect,  un- 
less, from  the  contnt  It  is  shown  they  bear 
another  meaning,  in  this  particular  will  the 
testatrix,  tar  what  reason  I  know  ndt,  has 
oasd  a  tedmleal  word—a  word  not  only  tech- 


nical, but  a  word  that  has  no  Blgnlfleatlfm  to 
ordinary  langoage  at  alL  It  Is  a  pnrely 
technical  word;  and  it  appears  to  me  that 
the  whole  of  my  duty  consists  In  ascertaining 
wbethur  she  was,  at  the  time  of  her  death, 
'seised'— according  to  the  technical  meaning 
of  that  tedmleal  term— of  this  real  estate. 
The  facts  as  stated  In  the  dalm  are  these : 
*  *  *  Therefore  the  possession  has  been 
held  adversely  to  Anne  Roberts  and  her  dev- 
isee from  tlie  time  of  the  death  of  Bobert 
Roberts.  That  being  so,  ft  is  clear,  according 
to  law,  that  the  1^1  seisin  *  •  *  was 
destroyed  and  not  restored  at  the  time  of  her 
death.  She  bad  not  then,  either  in  law,  or  In 
fact,  any  seisin.  As  far  as  this  question  Is 
concerned,  it  was  not  real  estate  of  which 
Bbe  died  seised,  and,  that  being  so,  whatever 
I  may  guess  as  to  her  meaning,  however  odd 
or  capricious  I  may  think  such  a  will  may 
be,  I  have  no  means  of  correcting  It,  or  alter- 
ing it,  but  I  must  decide  it  upon  its  literal 
meaning."  On  appeal  this  decision  was  af- 
firmed, and  In  the  opinion  (9  Ch.  Div.  42)  It 
is  said :  "I  do  not  think  we  can  differ  from 
the  master  of  the  rolls  in  this  case.  This 
lady,  for  some  reason  or  motive  of  her  own, 
or  for  no  reason,  chose  to  use  one  of  the 
most  technical  words  in  our  law.  The  word 
has  acquired  no  other  meaning  than  its  tech- 
nical meaning;  it  has  never  got  into  ordi- 
nary use ;  therefore  we  are  not  at  liberty  to 
attribute  to  It  any  other  meaning  merely  be- 
cause we  snppose  that  the  testatrix  did  not 
know  the  trne  meaning  of  the  word."  An- 
other justice,  In  concurring,  said :  "I  will 
only  add  one  observation  with  respect  to  an 
argument  of  Mr.  Davey  which  Impressed  me. 
He  said  uiet  in  all  probability  the  testatrix 
did  not  know  the  technical  meaning  of  the 
word  seisin,  and  that  the  court  ought  not  to 
attribute  to  her  a  meaning  which  she  did  not 
herself  attach  to  It  But  we  must  attach 
some  meaning  to  the  word,  and  if  we  are  not 
to  take  the  proper  meaning,  but  some  other 
meaning,  what  other  meantog  Is  It  to  be? 
If  we  are  to  guess  at  the  meaning  which  the 
testatrix  attached  to  the  word,  where  are  we 
to  stop?  Therefore  it  seems  to  me  that  the 
word  must  either  be  meanli^Iess,  or  else 
must  have  Its  proper  technical  meaning." 

It  Is  therefore  urged,  under  cover  of  these 
and  other  adjudications,  taat,  as  deceased 
could  not  have  been  seised — could  not  have 
died  seised — of  the  funds  arising  out  of  these 
certificates  of  insurance,  for  the  reason  that 
he  was  never  possessed  of  them,  he  could  not 
have  Intended  to  pass  or  bequeath  them  by 
the  win.  But  the  rule  cannot  be  allowed  to 
have  any  effect  on  this  controversy  for  the 
reason  that,  allowing  its  full  force,  It  has  no 
application,  since  the  word  "seised."  in  Its 
technical  sense,  Is  generally  not  applied  to 
personal  property.  In  Its  technical  general 
sense  It  pertalna  to  real  estate,  as  in  the 
cases  from  whteh  we  have  taken  the  forego- 
ing extracts. 

The  truth  doubtless  Is  that  the  word  was 
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Intended  to  apply  to  real  estate  if  the  testa- 
tor bad  any  at  bis  deatb.  Cases  are  not  in- 
frequent wbere  one  has  title  or  Interest  In 
real  estate  of  which  be  Is  not  aware  wben 
he  makes  his  will.  So  one  may  become  pos- 
sessed of  real  estate  after  be  makes  bis  will. 
Therefore,  wben  he  provides  that  all  his  prop- 
erty shall  go  to  a  certain  party,  he  very  prop- 
erly uses  terms  which  will  cover  all  that  he 
may  have  at  the  time  of  bis  deatb.  Thus  view- 
ed, the  win  reads  properly  enough,  and  the 
word  "seised"  finds  its  proper  application  to 
the  contingency  of  the  testator  having  real 
estate. 

But,  be  these  suggestions  as  they  may,  and 
without  standing  on  what  the  word  might 
apply  to,  we  are  satisfied  that  where  the 
amount  of  an  Insurance  policy  is  payable  to 
the  asBured's  legal  representatives — that  is, 
to  his  estate— unburdened  by  a  trust  or 
charge  for  any  one,  he  may  dispose  of  It  by 
will. 

The  Judgment  will  be  reversed,  and  cause 
remanded,  with  directions  to  enter  Judgment 
for  defendant  Marian  N.  Peters.  All  concur. 


WRAT  et  al.  v.  HALO  et  al. 
(^lingfieid  CoQTt  of  Appeals.   MisBonii.  Jan. 

8,  IDIO.) 

1.  Justices  of  the  Peace  (8  86*)— Pi.BADina 

— ATTACHlfEMT— ClAIlI  BT  TDIBD  PERSON. 
Where,  in  attachment  before  a  jnstice  of 
the  peace,  a  third  person  Intervened  and  claim- 
ed the  property  on  the  ground  that  he  had  been 
Induced  to  sell  it  to  the  attachment  defendant  by 
fraudulent  representations,  hia  iuterplea  wag  not 
ioanfficlent  because  it  did  not  allege  the  facts 
constituting  the  fraud ;  the  statute  dlerely  pro- 
viding that  the  interpleader  shall  make  claim 
to  the  property  attached,  and  that  the  claim 
shall  be  verified. 

[Eld.  Note.— For  other  cases,  see  Justices  of 
the  Peace.  Cent.  Dig.  |  281 ;  Dec  Dig.  |  86.«] 

2.  Attachment  (S  287*)— Claihs  BT  Thlhd 

Perisons. 

Where  in  attachment  a  third  person  inter- 
vened and  claimed  that  he  had  been  induced  to 
sell  the  property  to  the  attachment  defendant 
by  fraudulent  representations,  the  fact  that  he 
had  taken  a  chattel  mortgage  and  not  recorded 
It  did  not  render  him  a  par^  to  the  fraud  and 
bar  his  recovery;  he  not  asserting  any  right 
Under  the  mortga^,  and  the  statute  going  no 
further  than  makmg  the  mortgage  fraudulent 
against  the  creditor. 

[Ed.  Note.— For  other  caaea,  see  Attachment, 
Cent.  Dig.  S  1012 ;  Dec.  Dig.  fi  287.*] 

8.  IHFANTB  (I  31*)  —  COHTEACTs  —  Eights  of 

Third  Persons. 

Where  an  infant  parchaaed  property  under 
fraudulent  representations  that  he  was  of  age 
end  failed  to  pay  for  it,  the  seller  was  entitled 
to  recover  the  property  as  against  attaching 
creditors  of  the  infant 

[Ed.  Note.— For  other  cases,  see  Infants.  Dec 
Dig.  I  31.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  John  T.  Moore,  Judge. 

Action  by  one  Wray  and  another  against 
one  Hale  and  another,  In  which  J.  D.  Wr^ta- 


man  Interpleaded.  From  a  judgment  agaLnst 
Interpleader,  be  appeals.  Reversed. 

Fred  W.  Barrett,  for  appelant  O.  Purd 
Hays,  for  respondents. 

GRAY,  J.   In  June,  1907,  the  interpleader 
was  conducting  a  secondhand  store  in  Spring- 
field, Mo.,  and  at  said  time  Carl  Hale,  one 
of  the  defendants,  came  to  him  and  represent- 
ed that  he  was  of  age,  and  thereby  Indaoed 
Interpleader  to  sell  to  him  an  oven  and  bak- 
ery outfit,  for  which  he  gave  a  note  and 
chattel  mortgage  of  $100.    Hale  moved  the 
outfit  to  Ozark,  Mo.,  where  he  and  defendaut 
Ryan  entered  into  a  partnership  for  the  pur- 
pose of  conducting  a  bakery  business.  Tliey 
contracted  debts'  with  the  plaintiffs  herein, 
who  were  conducting  a  grocery  store  at 
Ozark.    Shortly  afterwards  both  Hale  and 
Ryan  left  the  state,  and  on  the  22d  day  of 
July  plaintiffs  herein  attached  the  bakery 
oudlt  in  an  action  against  them,  before  a  Jus- 
tice of  the  [>eace.   In  August,  and  before  tiie 
trial  day.  the  api>el]ant  herein  filed  his  Inter- 
plea  for  said  property.  The  chattel  mortgag:e 
given  to  the  Interpleader  was  recorded  in 
Greene  county.  Mo.,  Instead  of  Christian 
county,  where  the  mortgagor  lived.    In  a 
trial  before  the  circuit  court,  without  a  Jnry, 
the  Judgment  was  against  the  Interpleader, 
and  be  has  appealed. 

The  following  facts  may  be  stated:  That 
Hale  was  a  minor,  and,  for  the  purpose  of 
obtaining  the  property,  be  falsely  represent- 
ed to  the  Interpleader  that  be  was  of  age; 
that  the  Interpleader  was  deceived  thereby, 
and  delivered  the  property  to  him;  that  the 
plaintiffs  had  a  bona  fide  debt  against  the 
defendants;  and  that  the  defendants  bad 
left  the  state  so  that  their  property  was  sub- 
ject to  attachment 

It  Is  claimed  by  the  respondents  that  the 
Interplea  filed  is  Insufficient,  because  it  does 
not  all^e  the  facts  relating  to  the  fraud. 
This  suit  was  commenced  before  a  Justice  of 
the  peace  where  no  form  of  pleadings  were 
required,  and,  In  addition  thereto,  the  statute 
simply  provides  that  the  Interpleader  shall 
make  claim  to  the  property  attached,  and 
that  the  claims  shall  be  verified.  This  is 
all  the  statute  requires.  Grocery  Co.  t. 
GJoetz,  57  Mo.  App.  8. 

It  Is  also  asserted  that,  inasmuch  as  the 
Interpleader  took  a  chattel  mortgage  and  did 
not  record  It,  he  Is  a  party  to  the  fraud,  and 
hence  Is  barred  of  bis  right  to  recover  the 
property.  The  Interpleader  Is  not  asserting 
any  right  under  the  mortgage,  and  the  stat- 
ute goes  no  further  than  making  the  mort- 
gage, Itself,  fraudulent  and  void,  as  against 
the  creditor.  The  Interpleader  bases  his 
claim  upon  the  theory  that,  as.  Hale  obtain- 
ed the  property  from  him  through  false  rep- 
resentation, the  title  never  passed  to  Hale, 
but  always  remained  In  the  Interpleader,  and 
In  sach  case  he  has  better  right  to  It  tbaa 
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-the  attaAlng  creditor.  Stdn,  Block  &  0(k  t. 
Hill.  100  Ua  App.  88k  71  &  W.  U07. 

Am  the  facte  stand  Bdmltted  In  this  case, 
It  WRB  a  frand  for  Hale  to  represmt  to  the 
Intrapleader  that  he  was  of  age  when  he  wae 
not  Xhe  taitopleadn  bad  the  right  to  be- 
Here  he  was  contracting  wltti  an  adult  In 
Rjran  r.  Growner,  125  Ma,  loc.  dt  483,  28 
S.  W.  188,  IflOb  706,  our  Snprune  Gonrt  said : 
"Neither  corertnre  nor  Infancy  will  cwstl- 
tute  any  enose  for  the  xnrty  guUty  of  con- 
cealmmt  or  mlsrepreaoitatlon.  In  the  same 
opinion  It  la  further  said:  "Wbere  an  in- 
fant finadnlraitly  rqireaents  hlms^f  to  be  of 
^e,  and  thns  cAtalns  credit  f^'goods,  be  is 
liable  in  equity,  though  not  In  law." 

We  are  of  the  i^bdon  that  the  false  repre- 
sentation as  to  age  made  by  an  infant  and  re- 
lied upon  and  acted  upon  1^  an  adult  Is  as 
mudi  of  a  ftand  as  when  an  adult  repre- 
sents blmself  to  be  mAraat  and  obtains  goods 
on  credit  We  do  not  find  any  decision 
sqaarely  In  point  In  this  state,  but  tlie  rale 
In  othw  iurlBdlctl(ms  la  that  under  such  cU> 
comstances  the  title  docB  not  pass,  and  that 
the  seller  may  reclaim  the  property  In  a  prop* 
er  action.  Badger  t.  Phlnney,  15  Mass.  859, 
8  Am.  Dec.  105;  Bennett  t.  HcLau^in,  IS 
111.  App.  349;  Nolan  t.  Jones,  68  Iowa.  887, 
6  N.  W.  572. 

Inasmiid)  as  the  property  was  obtained 
from  the  interpleader  by  false  and  fraudu- 
lent r^reeoitatlon  upon  which  be  relied,  the 
title  thneto  did  not  pass,  but  remained  in 
him,  and  his  title  Is  superior  to  that  of  the 
attaching  auditors. 

The  judgment  of  the  trial  court  was  wnmg 
and  will  be  reversed,  with  Instructions  to 
enter  judgment  In  faror  of  the  Interpleader. 
All  concor. 


THETFORD  v.  GENERAL  ACCIDENT 
ASSUR.  CORPORATION,  Umited. 
(Sprinjffield  Coart  of  Appeals.   Missouri.  Jan. 
8,  1910.) 

1.  CONTKACTIS  (I  176*)^OONeTBUOTION— QDES- 
TION  FOB  COUBT  OB  JUBT. 

The  constnictloa  of  written  instrumentB  is 
for  the  court  except  where  there  Is  an  ambigu- 
ity whidi  most  be  solved  hy  extrinsic  facts  nn- 
conceded,  or  where  the  writioB  is  merely  ad- 
duced as  coDtainiDg  eridence  of  certain  facts 
from  which  different  Inferences  may  be  drawn ; 
bat  where  the  ambiguity  cannot  be  solved  by 
reference  to  other  parts  of  the  contract  and 
when  the  anrrouodinir  drcomatanoes  are  contro* 
verted,  the  question  u  for  the  jury  nnder  prop- 
er instructions. 

[E<d.  Note.— For  other  cases,  see  Oontracts, 
Cent  Dig.  II  767-770, 1097 ;  Dec.  Dig.  I  176.*j 

2.  JunoHmT  a  008*)  — HiBOEB  Ann  Bab— 
SBPASAn  AonoHS  —  MoKBT  Patabli  in 

iNBrtALUCKNTB. 

Where  payments  are  to  be  made  periodi- 
cally, separate  actions  can  be  maintained  In 
■accession  for  the  installments  as  they  mature. 

fEJd.  Note.— B\)r  other  cases,  see  Judgment, 
Cent  Dig.  {  U18;  Dec.  Dig.  8  603.*] 


8.  Etidbhcb  (S  450*)  —  Faboi.  EtxdeRob  — 

AHBIOUOU8  ReOBIPT. 

A  receipt,  given  to  an  accident  Insnrance 
company,  reciting  that  it  was  "in  full  settle- 
ment for  any  and  all  claims  ' under  policy  Ko. 
109031  to  this  date,"  is  so  ambiguous  as  to  war- 
rant admission  of  parol  evidence  to  show  it  was 
only  intended  to  partially  settle  for  a  second  in- 
jury, demands  for  which  were  not  all  due  at 
the  time. 

[Ed.  Note.— For  other  cases,  see  Elvidence, 
Cent.  Dig.  S  2082;  Dec.  Dig.  |  450.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  L.  Bright,  Judge. 

Action  by  Emerson  N.  Thetford  against 
the  General  Accident  Assurance  Corporation, 
Limited.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Affirmed. 

Fred  W.  Kelsey,  for  appellant  John  J. 
Wolfe,  tor  respondent. 

GBAT,  J.  This  cause  Is  here  <hi  appeal  by 
the  defendant  from  a  judgmoit  of  flOO 
against  it,  rendered  by  the  drcolt  court  of 
Jaspw  county.  In  a  trial  before  the  court 
without  a  jury.  The  suit  was  commenced 
on  the  19th  day  of  Novembor,  1908,  and  the 
plaintiff  allies  that  on  the  2d  day  of  June, 
1900,  appellant  delivered  to  him  an  Insure 
ance  policy,  Insuring  htm  against  total  dhi- 
abUlty  by  reason  vf  accident,  and  agreeing 
to  pay,  in  case  of  such  disability,  tiie  sum 
of  $00  per  month,  for  a  period  not  exceeding 
24  consecutlre  months;  that  on  tlie  28th  day 
of  January,  190^  while  In  the  act  of  walk- 
ing dovra  a  certain  stairway  In  a  hotel  where 
be  was  a  guest,  he  slipped  and  fell,  and  sus- 
tained injuries  which  totally  disabled  falm 
until  tlie  23d  day  of  May,  190S,  and  praying 
tor  judgment  in  the  sum  of  $1Biy,  less  tbe 
sum  of  $26  paid  to  liim  by  d^ndant,  on 
the  10th  day  of  Fetenary,  1908.  The  answer 
waa  a  goieral  denial,  followed  with  the  spe- 
cial plea  of  payment  and  settlement  and 
that  tbe  plaintiff  executed  and  delivered  his 
contract  of  settlement  as  follows:  "Joplln, 
Mo..  Feb.  19, 190&  Recejved  of  General  Ac- 
cident Assvrance  Corp.,  Ltd.,  Fldladelidiiat  a 
sight  draft  for  the  sum  of  four  hundred  and 
twenty-4ve  dollars  (9425.00)  which  when  hon- 
ored by  the  said  General  .^ddent  Assurance 
Corporation  shall  be  In  full  settlement  for 
any  and  all  claims  tmder  policy  No.  108931 
to  tills  date.  D.  N.  Thetford."  The  reply 
was  a  general  denial.  Appellants  contration 
that  the  judgment  should  be  reversed  and  a 
new  trial  granted  Is  fbnnded  upon  the  ac- 
tion of  the  court  in  permitting  parol  testimo- 
ny explaining  the  receipt  above  set  forth.  If 
the  court  was  right  in  this  matter,  then  tbe 
judgment  should  be  sustained,  and  if  tbe 
conrtfs  action  was  wrong,  a  reversal  must 
follow. 

The  respondent  bad  recetved  an  Injury  in 
January,  1907.  and  in  February,  1908,  settle- 
ment had  not  been  made.  It  is  claimed  by 
the  respondent  that  the  settlement  receipt 


•rer  otiur  eases      same  topio  and  ssoUoa  NUMBER  in  Dee.  A  Abl  Digs.  IMT  to  iatt,  *  Reporter  Indsxsi 


Digitized  by 


Google 


40 


124  SOUTHWESTBBN  REPORTER. 


abore  aet  forth  was  executed  hj  bim  In  full 
■etUement  for  his  first  Injury,  and  on  his 
claim  growing  ont  of  his  second  Injury.  The 
app^lant's  contention  at  the  trial  was  that  it 
was  In  full  settlonent  for  both  claims,  and 
Includli^  everything  that  respondent  might 
have  been  entitled  to  for  time  lost  subse- 
quent to  the  date  of  settlement  The  rule  is 
that  the  constmction  of  written  Instruments 
la  for  the  cour^  except  where  there  Is  an 
tmhlgulty  which  must  be  solved  by  extrinsic 
facts  which  are  nnconceded,  or  where  the 
writing  Is  merely  adduced  as  containing  evi- 
dence of  certain  facts,  from  which  different 
Inferences  may  be  drawn,  Blanke  v.  Dun- 
nermann,  67  Mo.  App-  681.  And  where  the 
ambiguity  cannot  be  solved  by  reference  to 
other  parts  of  the  contract,  and  when  the 
Burraundlng  circumstances  are  controverted, 
the  question  Is  for  the  Jury  under  proper  in- 
structions from  the  court.  Deutmann  v.  Kll- 
patrlck,  46  Mo.  App.  624. 

In  the  case  above  cited  plaintiff  contracted 
to  erect  a  building  tor  the  defendant  In  con- 
formity with  certain  plans  and  speclflcatlons 
for  $3,400.  When  he  received  the  last  Install- 
ment,  he  executed  a  receipt  containing  the 
following  recital:  "The  above  Is  In  full  for 
all  claims  against  R.  J.  Kllpatriclc  and 
against  the  building  and  property  upon  which 
said  worl£  was  and  Is  done,  and  all  time,  la- 
bor and  material  furnished  therefor  and 
thereon."  Subsequently  the  plaintiff  InsUtut- 
ed  a  suit  to  recover  $101.75  for  extra  work 
on  the  building.  The  plaintiff  claimed  that 
the  receipt  only  was  in  full  settlement  for 
work  done  under  the  first  contract,  and  the 
defendant  claimed  It  was  in  full  settlement 
for  all  work.  The  court  construed  the  con- 
tract, and,  for  so  doing,  the  <ceuse  was  revers- 
ed and  remanded  for  new  trial.  In  this  case 
the  parties  differed  as  to  the  construction  to 
be  placed  upon  the  last  words  of  the  receipt, 
to  wit,  "to  this  date."  The  respondent  Insists 
that  the  words  mean  for  sums  due  him  to 
date.  The  appellant  claims  the  words  mean 
full  settlement  for  all  injuries  received  pre- 
vious to  the  date  of  settlement,  whether  due 
or  not  If  all  of  the  respondent's  demand 
against  appellant  on  accowit  of  bis  second 
injury  had  been  due  at  the  time  of  this  set- 
tlement then  we  do  not  believe  the  receipt 
or  contract  so  ambiguous  as  to  Justify  the  In- 
troduction of  parol  testmony.  But  where 
payments  of  money  are  to  be  made  period- 
ically, separate  actions  may  be  maintained 
In  succession  for  the  installments  as  they 
mature.  Puckett  v.  National  Annuity  Ass'u, 
134  Mo.  App.  601,  114  S.  W.  1030.  And, 
therefore,  If  a  partial  settlement  had  been 
made  for  the  second  Injury,  it  Is  likely  the 
receipt  would  have  read  very  much  as  It 
does,  as  It  would  have  been  only  In  settle- 
meat  for  sums  then  due.  We  believe  the 
contract  Is  ambiguous,  and  the  court  did  not 
err  In  permitting  parol  testimony  to  explain 


what  was  meant  by  the  terms.  We  have  not 
overlooked  the  fact  that  after  the  signing  of 
this  receipt  the  respondent  Indorsed  a  draft 
upon  which  there  was  written  a  release  fen' 
injuries  received  contracted  prior  to  the  date, 
nils  release  was  not  relied  on  by  the  defend- 
ant in  ito  answer. 

The  evidence  In  behalf  of  the  plaintiff  is 
uncontradicted  that  at  the  time  the  receipt 
was  given  it  was  fully  understood  that  It 
only  covered  $25  on  his  second  dalm.  and 
that  he  refused  to  sign  it  until  he  was  as- 
sured that  it  would  not  be  In  settlement  of 
his  second  claim,  except  to  the  date  of  the 
agreement  Mr.  Wolfe,  who  was  present  cor- 
roborated the  respondent's  testimony  In  this 
behalf.  The  court  gave  three  Instructions  la 
behalf  of  the  appellant  and  th^  were  Indeed 
favorable  to  appellant 

Upon  the  whole,  the  case  was  well  tried, 
and  in  our  Judgment  no  reversible  error  was 
committed.  The  Judgment  will  be  affirmed. 
All  concur. 


STATU  V.  SWBARINam 
(Springfield  Coort  of  Appeals.   Missonri.  Jan. 

8,  mo.) 

Weapons  (8  16*)— SnoonNct  Fibearics  AiAisa 

HlOHWAT. 

One  who  shot  at  a  dog  for  the  purpose  of 
killing  it  was  not  guilty  under  Rev.  St  1809,  I 
2164  (Ann.  St  lim,  p.  1388).  which  provides 
that  every  person  who  aJiall  shoot  at  a  mark  or 
any  object  or  at  random  along  or  across  public 
highways  Bhali  be  guilty  of  a  misdemeanor. 

[Kd.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  8  18;  Dec.  Dig.  I  15.*] 

Appeal  from  Circuit  Court  Christian  Coun- 
ty; John  T,  Moore,  Judge. 

William  Swearingen  was  nmvtcted  of 
shooting  on  the  public  highway,  and  he  ap- 
peals. Reversed. 

O.  Purd  Hays,  for  appellant  Fred  W. 
Barrett  for  the  State. 

OOX,  J.  Indictment  for  shooting  at  a  dog 
on  the  public  highway  In  Christian  county. 
Defendant  was  convicted  and  lias  appealed. 

The  first  question  to  be  determined  on  this 
appeal  is  whether  or  not  shootli^  a  dog  on 
the  highway  is  prohibited  by  the  stetute  un- 
der which  this  Indictment  Is  drawn.  The 
statute  (section  2164,  Rev.  St  1809  [Ann.  St 
1906,  p.  1388])  reads  as  follows:  "Every  per- 
son who  shall  shoot  at  a  mark  or  any  object 
or  at  random  along  or  across  a  public  high- 
way, shall  be  adjudged  guilty  of  a  misde- 
meanor and  shall,  on  conviction,  be  fined  the 
sum  of  five  dollars."  It  is  apparent  from  the 
reading  of  this  statute  that  the  Legislature 
did  not  Intend  to  prohibit  all  shooting  on  a 
highway.  Its  evident  purpose  was  to  pre- 
vent reckless  or  careless  shooting  along  a 
highway.  Hence,  unless  the  evidence  shows 
the  shooting  to  come  within  the  prohllHtloii  of 
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the  statute,  tba  perwm  cannot  be  convicted 
mOer  tUs  aecttoi.  To  iboot  at  a  mark  or 
at  randcmi  Bl<»ig  w  acrou  a  highway  la  read- 
Ujr  vnderatood.  Hie  otdj  dlfficaltj  arlaes 
when  -we  are  called  upon  to  determine  what 
Is  meant  hy  the  words  "or  aay  object"  If 
we  keep  In  mind  the  purpose  of  Uie  statute, 
and  tho  tact  that  It  Is  only  Intended  to  pre- 
vent reddess  or  careless  shooting  along  the 
bl^way.  It  wUI  appear  at  once  that  the 
words  "or  any  object"  are  only  Intended  to 
prohibit  a  charaetw  of  shooting  that  mU^t 
be  denominated  reckleBS  or  careless.  While 
a  dog  or  any  other  anlm^  might  be  used  m 
a  maik  or  might  come  under  the  designation 
**an7  objects  when  shot  at  In  a  reckless  or 
careless  manner  for  mere  sport,  yet  we  do 
not  think  ttiat  it  was  the  intention  of  the 
Legislature  to  make  this  statute  apply  to  the 
shooting  of  a  dog  or  any  other  animal  npon 
the  highway  when  the  pnipoae  of  the  shoot- 
ing was  to  kill  the  animal. 

The  erldence  In  this  case  shows  that  the 
shooting  was  done  not  In  sport,  nor  for  the 
purpose  of  using  the  ^og  for  a  target,  but  the 
shooting  was  done  with  the  Intent  to  kill  the 
dog,  and  we  therefore  hold  that  this  act  is 
not  forbMdoi  by  this  statute.  This  being 
troe,  it  beomns  unnecessary  to  pass  upon 
fbe  other  questions  amiearlng  in  the  record 
in  this  case. 

The  Judgment  Is  reversed  and  the  defend- 
ant discharged.  All  concur. 


STATB  T.  BOWERMAN. 
(Springfield  Court  of  Appeals.   MInookL  Jan. 

8,  1910.) 

1.  IlfTOXtCATIITO  LiQuoas  0  289^— Fbosbou- 

noir— iNSTBUonoNs. 

In  a  prosecntioD  for  Tlolatlnr  the  local 

a;»tiM  law,  an  instraction  aatboriziDg  convic- 
on  the  jury  foood  that  defendant  "directly 
or  Indirectly''  sold  liqaor  without  telling  the 
jury  what  was  meant  by  those  words  was  ti- 
roneooa. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^uoii^  Cent  Dig.  H  8S1-M7:  Dec.  Dig.  i 

Z.  Criuinai.  Law  ({  1172*)— Habhuess  Eb- 

aOB— I NBTBUCTIONS. 

Where  an  instruction  authorized  conviction 
of  defendant  if  he  "directly  or  indirectly'*  sold 
whisky,  error  In  not  defiuins  the  meaning  of 
those  words  was  harmless  where  the  evidence 
clearly  showed  the  sale  to  have  been  made  by  de- 
fendant passing  the  llanor  to  the  purchaser  and 
receiving  from  him  tne  money  therefor. 

[Ed.  Not&— For  other,  cases,  see  Criminal 
Law.  Gent  Dig.  fS  8154-3163;  Dec  Dig.  i 
1172.*] 

8.  Cbikinal  Law  (S  676*)— Ldcitinq  Ntthbeb. 

A  statnte  allowing  costs  against  a  county 
or  state,  providing  tSat  there  shall  be  only 
three  wltnesMS  to  prove  any  one  fact,  does  not 
require  the  court  to  Umit  the  number  of  wit- 
nesses to  three  on  any  qnestlon  that  may  be 
In  issne  in  the  trial  of  a  case. 

ISHL  Note.— For  other  cases,  see  Criminal  Lav, 
Cent  Dig.  I  1606;  Dee.  Dig.  {  676.*] 


4.  CanmrAi,  Law  (1 676*)— Lmmira  Nuhuu 

— JtmiCIAI.  DiBOBETXON. 

Tbe  trial  court  may  ose  a  sound  discretion 
In  the  matter  of  limiting  the  namber  of  wit* 
neases,  especially  on  questions  of  impeaelanent 
merely. 

VBH.  Note.— For  other  eases,  sea  Oimlosl  Law^ 
Gent  Dig.  |  1608;  De&  Dig.  i  67&*] 

Appeal  from  Circuit  Court,  BUme  Coun^;. 
John  T.  Moore,  Judge. 

Perry  Bowerman  was  convicted  of  a  vio- 
lation of  the  local  option  law,  and  he  ap- 
peals. Affirmed. 

T.  L.  Viles  and  O.  W.  Thontberry,  for  ap- 
pellant Wm.  E.  Benfro,  for  tibe  State, 

COX.  J.  Information  filed  In  the  ch*cnlt 
court  of  Stone  county  by  the  prosecuting 
attome7,  charging  tbe  defendant  with  vio- 
lation of  the  local  option  law.  The  trial 
resulted  In  a  convIctl(m,  from  whidt  the  d»> 
fendant  has  appealed. 

No  briefs  are  filed  In  this  court  but  Wft 
have  carefully  examined  the  oitlre  record 
to  ascertain  whether  or  not  tbe  defendant 
has  been  accorded  a  fair  trial,  and  whetti- 
er  the  evidence  la  sufficient  to  sustain  his 
conviction.  We  find  the  inforinatlQn  to  have 
been  la  approved  form.  The  evidence  low- 
ing the  adoption  ot  the  local  f^ttion  law  in 
Stone  county  Is  sufficient  The  evldoic* 
further  proves  the  sale  of  whisky  witiUn  a 
year  before  the  flling  of  Uie  Infonnation. 
The  instructions  were  unobjectionable  ex- 
cept  in  one  particular.  The  gmeral  instruc- 
tion deflnli^  the  <Aense  Is  as  follows:  "Gen- 
tlemen of  tbe  Jury,  If  yon  find  from  the  evi- 
dence that*  Perrj  Bowerman,  in  the  county 
of  Stone  and  the  state  of  lOssourl,  on  or 
about  the  24th  day  of  Hay,  iSOR,  or  at  any 
time  within  one  year  before  the  ffiing  of 
this  informati<m,  to  wit,  September  21, 1808, 
did  dlrectl7  or  indirectly  etSl  intoxicating 
liquor  in  any  quantll?,  you'  will  find  the  de- 
fendant guilty  and  assess  his  punishment 
at  a  fine  itf  not  less  than  $SOI>  nor  man  than 
$1,00(^  or  by  imprisonment  In  the  county 
jail  tor  not  less  than  6  months  nor  moro 
than  12  motttos,  or  with  both  such  fine  and 
Imprisonment"  The  words  "directly  or  In- 
directly" should  have  been  omitted  tnm  this 
Instructlra.  In  order  to  convict  the  defend- 
ant upon  a  charge  of  this  kind,  the  sqle  must 
be  provoi,  and,  so  flir  as  the  result  Is  con- 
cerned, it  is  immaterial  whether  the  sale  i» 
shown  to  have  be«i  made  directly  from  tbe 
defendant  to  the  purchaser  or  whether  it 
was  made  by  IndirectliMi.  Should  the  tes- 
timony be  such  as  to  require  the  court  by 
an  instruction  to  declare  what  would  con- 
stitute a  sale,  tbem  it  would  be  proper  tor 
the  court  to  so  declare^  but  it  is  not  proper 
to  tell  the  Jury  that  if  the  erldmce  shows 
that  defendant  did  "directly  or  indirectly" 
sell  without  any  explanatl(m  as  to  wliat  waft 
meant  by  these  words.    However,  In  this 
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oaM,  -Hie  eridence  dnrlr  flhows  the  sale  to 
bare  been  made  bj  the  defendant  paaalng 
the  liquor  to  the  purchaser  and  recelTlng 
from  him  the  money  therefor.  This  being 
true,  the  error  in  this  InitmctlfHi  was  harm- 
lesa  in  this  Case; 

Ckimplalnt  la  made  in  the  motion  for  a 
new  trhU  that  the  eonrt  erred  In  refuslttf  the 
defendant  the  right  to  ottee  more  than  three 
witnesses  to  prove  the  bad  repiitatI<Hi  of  the 
pn»ecutlng  witness,  Jack  Whitlock.  The 
only  prorislon  of  the  statute  upon  this  ques- 
tion Is  that  In  allowing  costs  against  a  coun- 
ty or  state  only  three  witnesses  to  prove 
any  one  fact  shall  be  allowed.  This  does  not 
require  the  court  to  limit  the  number  of 
witnessea  to  three  upon  any  one  question 
that  may  be  In  Issue  in  the  trial  of  a  case, 
but  the  court  may  use  a  sound  discretion  in 
that  matter,  especially  on  questions  of  im- 
peadiment  merely,  as  was  done  In  this  case, 
and,  unless  there  Is  something  to  Indicate 
that  this  discretion  has  been  abused  or  that 
the  defendant  has  suffered  In  some  way  by 
the  restriction  plsced  upon  ttie  number  of 
witnesses  allowed  to  be  used  In  his  belialf, 
It  cannot  be  said  to  be  reversible  error. 

On  an  examination  of  the  entire  recOTd 
we  conclude  tuat  no  Injustice  has  been  done 
the  defendant  in  this  case,  and  therefore 
the  Judgment  will  be  affirmed.   All  concur. 


6TATB  V.  DONAHUE. 
<SpiiDgfleld  Court  of  Appeals.   Missouri.  Jan. 
8.  1910.) 

1.  Cbiminai,  likw       lice,  H30*)— Apfbal— 

Vndex  Rev.  St  1899,  {  2716  (Ann.  St  1906. 
p.  inOS),  providing  that  no  assignment  of  error 
or  joinder  In  error  shall  be  neceasaiy  on  any 
appeal  or  vrit  of  error  In  a  crimioal  case,  etc., 
but  the  court  shall  enter  Judgment  mi  the  rec- 
ord before  tbem.  where  neither  party  files  an 
abstract  (tf  the  record  or  brief,  the  state  having 
filed  a  complete  record  of  the  case,  including  tbe 
information,  plea  In  abatement  demurrer,  and 
ruling  of  tbe  court  thereon,  tbe  court  on  appeal 
will  examine  tbe  record,  including  all  the  mo- 
tions and  everything  that  was  done  In  the  trial 
conrt  as  shown  by  the  record. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  i|  2881.  2963;  De&  Dig.  |S 
1103.  1130.*1 

2.  Cbiuinal  Law  ({  1024*)— Afpeai/— Obdeb 
SusTAiNiNQ  Plea  in  Abatement— Right  of 
State  to  Appeal. 

Under  the  rulings  of  the  Soprane  Court, 
the  state  baa  no  right  to  appeal  from  an  order 
of  the  trial  court  sustaining  a  plea  In  abate- 
ment. 

[Ei.  Note. — ^For  other  cases,  see  Criminal 
Law.  Cent  Dig.  H  2699-2602;  Dec  Dig.  f 
1024.  •! 

Appeal  from  Circuit  Court,  Jasper  County; 
Henry  Li  Bright  Jndgei 

D.  J.  Donahue  was  indicted  for  unlawfully 
keeping  his  dramslHn>  open  on  Sunday.  Fn»n 
a  Judgment  sustaining  a  plea  In  abatonent, 
the  State  appeals.   Appeal  dismissed. 


B.  H.  Odon.  for  0w  Stattt.  yfMm  ft  'An- 
drews, for  respondent 

GRAY,  J.  On  the  2d  day  of  November. 
1908,  a  special  grand  Jury  In  Jasper  county 
returned  an  indictment  against  the  respond- 
ent, charging  him  with  unlawfully  keeping 
his  dramshop  open  in  said  county  on  the  first 
day  of  tbe  week,  commonly  called  "Sunday." 
The  defendant  appeared  and  filed  a  plea  in 
abatement,  alleging  a  ntmiber  of  grounds  In 
supiwrt  thereof.  The  prosecuting  attorney 
filed  a  demurrer  to  this  plea  in  abatement, 
which  was  by  the  court  overruled.  After  the 
overruling  of  the  demurrer,  the  prosecuting 
attorney  refused  to  plead  further,  and  the 
court  rendered  a  Judgment  sustaining  tbe 
plea  in  abatement,  and  discharging  the  de- 
fendant Tlie  prosecuting  attorney  filed  an 
affidavit  for  an  appeal,  and  the  court  allowed 
the  same. 

We  have  not  been  fovored  with  any  printed 
abstract  of  the  rea>rd  or  brief  by  either  side. 
The  state  has,  however,  filed  with  the  clerk  of 
this  court  a  complete  record  of  the  case.  In- 
cluding the  information,  plea  in  abatement 
demurrer,  and  the  ruling  of  the  court  there- 
on, and  therefore  It  is  our  duty  to  examine 
this  record,  Including  all  the  motiona  and 
everything  that  was  done  in  the  trial  court, 
as  shown  by  the  record.  Sectim  2716,  Rev. 
St.  1899  (Ann.  St  1906,  p.  1696);  State  v. 
Tuller,  122  8.  W.  318. 

Can  the  state  appeal  from  tbe  Judgment  of 
the  court  sustaining  a  plea  in  abatement  to 
an  Indlctmrat?  At  the  same  time  the  court 
sustained  the  plea  in  abatement  In  this  case, 
it  did  so  In  a  number  of  otlier  cases  returned 
by  the  same  grand  Jury,  and  In  which  the 
same  pleas  and  demurrers  were  filed  that 
were  filed  herein.  The  plaintiff  appealed 
some  of  these  cases  to  the  Supreme  Court 
and  on  the  23d  day  of  Novembw,  of  this  year, 
the  Supreme  Court  sustained  motions  to  dis- 
miss the  appeals,  and  held  that  tbe  state  has 
no  right  to  an)eal  frmn  an  order  of  the  court 
sustaining  a  plea  In  abatement 

The  cases  passed  upon  by  the  Supreme 
Court  are  State  of  Missouri,  Ai^lant  v. 
Ivls  Cra^.  Reqiondent  122  S.  W.  1000,  and 
State  of  Ulssonrl,  Appelant  t.  Fred  Flre^, 
Reapondrat  i32  S.  W.  1007.  In  passing  up- 
on the  case  of  State  r.  Oaig.  Judge  Oantt 
said:  *1t  beSng  obvious  In  this  case  that  the 
indictment  was  not  quaahed  <m  a  motion  to 
quash,  nor  was  a  demurrer  thereto  sustained, 
nor  has  the  Indictment  been  adjudged  insnffl- 
clttit  on  a  motion  in  arrest  snd  ss  sn  appeal 
is  only  permitted  the  state  In  these  cases, 
tbe  motion  to  dismiss  the  appeal  must  be  sos- 
talned,  and  It  Is  so  ordered." 

We  have  no  other  duty  to  perform  but  to 
follow  the  decision  of  the  Snprone  Court  In 
these  cases,  and  hence  the  appeal  will  be  dis- 
missed. All  concur. 
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DENNISON  T.  OAULT. 
<Spriiisfield  Oottrt  of  Appeals.  Miaaoiul.  Jan. 
8,  lOia) 

BbOKKBS  (I  67*)— OniFKNSXtlON— AOnHQ  VOB 

Both  Fabtieb. 

A  bnAer  ia  not  permitted  to  act  for  both 
purchaser  and  seller  of  property  vithout  the 
kDowledge  and  conaent  of  both  the  parebaser  and 
seller,  and  by  ao  actios  be  loses  U«  right  to  cotn- 
penaation  from  the  seTler. 

[Ed.  Xote.— fi>>r  other  cases,  see  Broken.  Cent 
Dig.  U  49,  B2-t^i  Dec.  Dig.  |  67.*] 

Ajipeal  tsom  Ctecnit  CouTt,  Jasper  Coun- 
ty ;  David  B,  Blalr,  Judge. 

Action  4>r  B.  U  Dennison  against  H.  W. 
Gaolt  Judgment  Cor  plaintlfL  Defendant 
appeals.  Affirmed. 

Thomas  P.  Burns,  for  appellant  R.  M. 
Sheppard  and  a  V.  Buckley,  for  respondent 

COX,  J.  In  this  action  plaintiff  seeks  to 
recover  for  expenses  of  a  trip  to  the  East, 
made,  as  be  claims,  under  a  contract  with 
defendant  and  othecs,  by  which  they  bad 
agreed  to  pay  bis  expenses  If  he  should  go 
East  and  undertake  to  secure  purchasers  for 
certain  pr<qE>ert7  which  was  in  their  hands 
for  sale  as  real  estate  agents.  Judgment 
was  for  plaintiff,  and  defendant  has  ai^al- 
ed.  This  Is  the  second  verdict  for  plaintiff 
and  the  second  appeal.  The  first  is  reported 
in  132  Mo.  App.  301,  111  S.  W.  844.  On  that 
appeal  the  Jndgm^t  of  ,  the  lower  court  was 
reversed  and  the  cause  remanded  because 
the  trial  court  bad  refused  to  instruct  the 
jury  that  the  plaintiff  could  not  recover  If 
be  acted  as  the  agent  of  both  seller  and  the 
purchaser,  unless  It  be  shown  that  both  had 
knowledge  of  his  acting  In  the  dual  capacity 
and  consented  thereto. 

Upon  tbls  trial  that  issue  was  submitted  to 
the  jury  by  the  foQlowlng  instruction:  "The 
court  declares  the  law  to  be  that  an  agent 
or  broker  Is  not  permitted  to  act  for  both 
the  purchase  and  seller  of  property  without 
the  knowledge  and  conaent  of  both  the  pur- 
chasers and  sellers,  end,  if  you  find  that  the 
plaintiff  Dennison  represented  the  purchas- 
ers of  the  brewery  property  mentioned  In  the 
evidence  and  received  a  commission  therefor, 
and  that  defendants  were  the  agents  or  bro- 
kOTS  of  the  eeller,  and  that  Dennison  acted 
in  Oie  dual  capacity  of  agent  for  both  the 
buyer  and  the  eeller,  without  the  knowledge 
and  consult  of  defendants,  then  your  verdict 
must  be  for  the  defendant" 

For  a  statement  of  the  facts  detailed  in 
evidence  which  made  this  Instruction  neces- 
sary, reference  Is  made  to  the  decision  of 
this  case  upon  the  former  appeal.  The  in- 
struction given  correctly  declares  the  law  ap- 
plicable to  the  facts  In  this  case,  the  Jury  has 
again  fotmd  for  the  plaintiff,  and  this  ought 
to  settle  the  matter. 

Judgment  affirmed.   All  concur. 


CLOVER  V.  JOPIilN  &  P.  RT.  CO. 
(Springfield  Court  of  Appeals.   Mlssonri.  Jan. 

8.  i»ia) 

1.  APFBAI.  AMD  EkBOB  (|  007*)— Rxvzxw— De- 

HURREB  TO  TBSTmOirT. 

Where  the  only  error  assigned  on  appeal  is 
that  the  court  erred  In  refusing  to  sastain  a  de- 
murrer to  the  testimony,  if  the  evidence  vill  sus- 
tain the  verdict  upon  any  theory  of  the  law 
applicable  tbereto,  judgment  must  be  affirmed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |}  4023,  4024;  Dec  Dig.  | 
997.*] 

2.  Steeet  Railroads  (|_  90»)— Operation— 

DUTT  OF  MOTOEMAN— PaaCAUnoHB  AS  TO 

Vehicls  ON  Trace. 

The  motonnan  of  a  street  car  must  use  or- 
dinary care  to  discover  jpersons  or  vehicles  on 
the  track,  and  in  a  populous  section  of  tbe  city 
cannot  expect  a  clear  track,  and,  if  he  discov- 
era  a  vehicle  on  the  track,  he  should  give  notice 
BO  as  to  afford  the  driver  an  opportunity  to  get 
off  the  track,  and  if  such  driver  does  not  do  so, 
and  it  becomes  apparent  to  the  motonnan  that 
he  does  not  intend  to  get  off,  it  is  the  motor- 
man's  duty  to  stop  the  car  ratber  than  run  into 
aad  injure  him,  and  the  car  should  be  kept  un- 
der control  so  that  it  may  be  so  stoppea. 

[Bd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  192;  Dec  XMg.  |  00.*] 

3.  Stbeet  Railboads  (I  81*)  —  Opbbation — 
Dtrrr  to  Usb  Ijoht  at  Nioht. 

A  street  railroad  company  must  keep  lights 
on  Its  cats  at  night  to  enable  its  motormen  to  see 
ahead  a  sufficient  diatamn  to  discover  persons 
on  the  track. 

[Bd.  Note.— For  other  oases,  see  Street  Rail- 
roads, Cent  Dig.  I  ITS;  Dec  Dig.  1  81.*] 

4.  ■Street  Raiuoadb  (§  108*)- Ikjubt  to 
Persons  on  Track- Discovered  Peril. 

If  plaintiff,  about  10  o'clock  at  night,  driv- 
ing a  gentle,  slow-traveling  hone,  diaTing  a 
high,  op<m  buggy,  tamed  into  a  street  on  whldi 
defendant  operated  a  street  car  line,  and,  after 
going  west  about  255  feet  was  struck  by  a  car 

Soing  In  the  same  direction  In  a  populous  resi- 
ence  section  in  the  city,  while  crossing  the 
track  diagonally  from  the  north  side  in  a  walk, 
after  having  traveled  for  some  distance  on  the 
track,  the  left  rear  wheel  of  the  buggy  being 
struck  when  almost  across  the  track,  and  plain- 
tiff being  thrown  to  the  south  side  of  the  track, 
and  there  was  a  light  on  the  front  end  of  tbe 
car  BO  that  tbe  motonnan  coald  see  40  to  50 
feet  and  could  stop  the  car  in  20  feet  at  the 
rate  it  was  going,  the  motorman  was  not  using 
ordinary  care  to  diBcover  vehicles  on  the  track, 
and  plaintiff,  under  the  humanitarian  doctrine, 
could  recover,  r^^ardless  of  her  possible  contrib- 
utory negligence. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  {  210;  Dea  Dig.  {  103.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
David  E.  Blair,  Judge. 

Action  by  Susan  P.  Clover  against  the  Jop- 
lin  &  Pittsburg  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Praklna  &  Blair  and  Bdwurd  C.  Wright, 
for  appelant  If cAntlre  &  Scott,  for  respon- 
dent 

COX,  J.  Action  for  damages  resulting 
from  an  injury  claimed  to  have  been  caused 
by  defendant's  car  striking  a  buggy  In  which 
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plaintiff  waa  riding  and  throwing  her  to  the 
pavement  on  Serventh  street  in  the  city  of 
Jofilia.  Judgment  for  plaintiff  for  $760,  and 
defendant  has  appealed. 

^e  only  error  aasigned  tiy  appellant  la 
tiiat  the  conrt  rared  In  rtfoalng  to  sostaln 
a  demurrer  to  the  teatlmony;  hence,  if  the 
evidence  will  nutaln  a  verdict  upon  any  the- 
ory of  the  law  applicable  thereto,  the  judg- 
ment muat  be  affirmed,  and,  If  no^  the  Judg- 
ment muat  be  reversed. 

It  is  contended  by  appellant  that  the  evi- 
dence conclusive  shows  that  plaintiff  waa 
guilty  of  omtrlbub^  n^jllgence,  and  h«ace 
she  cannot  recover.  The  respmident  denies 
that  plaintiff  was  gnll^  of  ccmtrlbutory  neg- 
ligence, and  InsAts  that,  even  If  she  wen, 
defendant  is  stiU  liable  under  the  humani- 
tarian doctrine,  that  defendant's  motorman 
tither  did  or  by  the  use  of  ordinary  care 
upon  his  part  could  liave  discovered  plaintUTs 
position  of  peril  In  time  to  have  stepped  the 
car  and  avoided  the  injury.  The  humanita- 
rian doctrine  is  so  well  grounded  in  the  Ju- 
risprudence of  this  state  that  it  Is  not  neo> 
essary  to  elaborate  upon  it  or  to  dte  au- 
thorities to  sustain  it  It  Is  equal^  well  set- 
tled that  It  Is  the  duty  of  a  court  In  passing 
upon  a  demurrer  to  the  testlnxmy  to  give  the 
party  the  benefit  of  every  reasonable  Infer- 
ence that  can  be  drawn  from  the  testimony 
In  his  <»r  her  favor.  Keeping  this  role  in 
^ev,  and  amsldering  the  tesUmtmy  in  this 
case  In  the  ligjit  thereof,  what  do  we  find? 
We  shaU  first  look  to  the  Question  of  flie  ap- 
pllcatlCHi  of  the  humanitarian  doctrine  to  the 
facts  tliis  cas&  The  nndl«puted  facts,  aa 
far  as  necessary  to  consider  in  determining 
vrhether  or  not  this  is  a  proper  case  for  ttae 
application  of  the  humanitarian  doctrine,  are 
as  follows:  Seventh  street  runs  east  and 
west  In  the  clt7  of  Jf^lln,  and  Is  crossed  by 
Jacksm  and  Sergeant  avenues  and  other 
Btreets  running  north  and  south.  Defend- 
ant's car  line  ruiu  east  and  west  along  Sev- 
enth street  About  10  or  10:30  p.  m.,  July  S, 
1908,  the  plaintiff  and  ber  daughter  were 
driving  borne  in  a  high,  open  buggy,  drawn 
by  a  gentle,  slowtravellng  hors&  Tbey  drove 
south  <Ri  Sergeant  avenue  to  Sevoith  street 
and  then  turned  west  on  Seventh  street  and 
drove  toward  Jackson  avenn^  which  waa 
the  next  street  west  of  Sergeant  Midway 
between  Sergeant  and  Jackson  avenues  was 
an  alley  20  feet  in  width.  The  lots  are  126 
feet  deep,  making  tiie  distance  from  Ser- 
geant to  Jat&son  avoiue  270  feet  They 
drove  in  a  walk,  and,  wh«i  wltiiln  about  16 
feet  ot  Jackson  avenue,  Ibelr  buggy  was 
struck  by  a  car  of  defendant  passing  from 
east  to  west  along  Sevmth  street,  and  plain- 
tiff was  thrown  out  and  injured.  The  place 
of  the  acdduit  is  In  a  populous  residence 
section  of  the  city.  As  to  these  facts  there 
was  no  ctmtroversy.  The  other  testimony 
upon  wbldi  plaintiff  must  rely  to  sustain  ber 
case  under  the  humanitarian  doctrine  may 
be  briefly  stated,  in  substance,  as  follows: 


For  plaintiff,  Josephine  Clover,  the  daugh- 
ter, teetlfled,  in  part,  to  the  effect  that  they 
drove  south  on  Sergeant  avwue  to  geventti 
street  and  turned  west  on  Seventii  street  and 
drove  <m  the  nwth  side  of  the  street  cur 
tnu:k.  About  the  alley,  or  Just  b^ond  it» 
thty  drove  mto  the  track  and  continued 
west  on  the  track  until  near  Jackstm  avoiue, 
whoi  they  discovered  a  car  coming  very 
close  behind  them,  and  they  then  tried  to 
get  off  the  tracdc.  but  were  atroA  by  the 
car  which  caused  the  injury  to  hw  mother; 
that  they  were  within  about  16  feet  ot  Ja<A»on 
avenue  when  struck;  that  she  heard  no  beU 
of  any  kind  before  the  car  struck  them. 

John  D.  James,  witness  for  plaintiff,  tes- 
tified. In  substance,  that  he  was  walking 
west  on  the  south  side  of  Seventh  strert  and 
saw  Ibe  accident  and  that  they  drove  along 
fm  the  north  side  of  the  track  until  Oibj  got 
to  Jackson  avenue,  or  apprmlmately  to  it, 
On  cross-lamination,  be  stated  he  thongbt 
they  must  have  been  halfway  between  th» 
all^  and  Ja<&son  avenue  when  tii^  com- 
menced to  turn  diagonally  across  the  street, 
and  that  they  then  drove  toward  the  corner 
southwest  at  a  pretty  Mow  angle.  Hie  car 
struck  the  1^  Und  whe61  of  the  buggy  firs^ 
ttae  horse  ran  away  with  a  part  ct  the  bi^gy, 
and  the  women  and  one  whed  were  then  on 
the  south  side  of  Che  track.  He  mm  near  at 
the  time  of  the  accldttit  and  heard  no  bell, 
gong,  or  warning  of  any  kind.  The  car  was 
running  very  fast— about  SO  miles  per  hour. 

Plaintiff  testified  that,  when  near  Ja<dwon 
avenue,  they  went  onto  the  tratic,  and  that 
they  had  not  more  than  got  onto  Ibe  trai^ 
wb«i  hor  daugfttw  hallooed,  "There  Is  the 
car,"  that  they  drove  diagonally  across  ttae 
track,  and  were  almost  across  when  struck. 
They  were  driving  slowly  until  they  dis- 
covered the  car,  when  the  ^ughtor  began  tO' 
urge  the  horse  to  try  to  get  across  the  track. 
She  heard  no  bell  or  warning. 

William  M.  Baker,  a  motorman  of  dtfend^ 
ant  in  charge  of  propelling  the  car,  was  put 
on  the  stand  if  tba  defendant  and  testified. 
In  substance,  as  &r  as  we  think  material  t» 
the  phase  of  the  case  now  under  cmaidara- 
tlon,  that  there  was  a  light  on  the  fnmt  end 
of  the  car,  uid  that  he  could  see  40  to  60 
feet  I3iat  he  did  not  see  the  buggy  drive  on- 
to tiie  trade,  but  that  it  drove  on  from  the 
uMlh  and  went  across  diagonally,  and  was 
almost  across  wboi  be  saw  It,  and  that  bis 
car  was  then  within  8  or  10  feet  ot  the  bu^y 
when  he  immedlatdy  ajq^lled  the  brake,  but 
oonld  not  stop  before  the  car  struck  the  bog* 
gy;  tiiat  he  was  running  not  mm  than  six 
miles  per  hour;  and  that  at  that  nto  he 
could  stop  the  car  In  twenty  feet  by  revers- 
ing. 

There  was  evidence  tending  to  contradict 
some  of  tills  testimony,  but  we  cannot  now 
weigh  it  and  pass  on  Its  prepondo'ance; 

All  the  witnesses  who  testified  in  relation 
to  the  manner  in  wbldi  the  horse  was  driv- 
en across  the  frack  agreed  that  th^  passed 
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dlaconally  scroos  from  north  to  soutti;  that, 
when  itHK^t  the  hone  -was  going  In  a  walk. 
This  being  true  It  would  necessarily  take 
come  little  time  for  them  to  pass  so  far  over 
from  the  north  aide  that  the  car  wonld  strike 
the  left  hind  wheel  first  and  throw  the  buggy 
«nd  Its  occDpanta  to  the  south  of  tiie  track. 
Boice,  If  the  version  of  the  old  lady  be  ac- 
cepted as  showing  the  true  state  of  facts, 
then  her  testimony,  In  connection  with  that 
«f  the  motorman,  would  sustain  a  verdict 
apcm  the  humanitarian  doctrine.  This  doc- 
trine requires  that  the  motorman  in  charge 
of  ^pelUng  a  street  car  al<mg  a  street  In  a 
dty  shall  use  at  all  times  ordinary  care  to 
4ll8cover  whether  or  not  persons  or  vehicles 
may  be  upon  the  track  In  front  of  him,  and  in 
a  popnloas  section  of  the  city,  as  the  evidence 
shows  de  place  of  this  accident  to  have  been, 
be  has  no  right  to  expect  a  dear  track,  for 
the  residents  of  the  dty  have  the  rlj^t  to 
use  the  street  as  well  as  the  street  car  com- 
pany, and  it  is  not  negligence  se  for  one 
to  drlTe  within  the  rails  of  the  trac^  and, 
shonld  the  motorman  of  a  car  discover  a  ve- 
hicle In  -Oils  position,  it  would  be  his  duty 
to  give  notice  In  some  way  that  the  car  was 
coming  and  give  the  party  in  charge  of  the 
vehicle  an  opportunity  to  get  off  the  track, 
and  then  if  the  party  did  not  get  off  the 
track,  and  it  became  aM>arent  to  the  motor- 
man  that  he  did  not  Intend  to  get  ocr,  it 
woold  be  bis  dnty  to  stop  the  car  rather 
than  ran  Into  and  injure  him.  Ooff  v.  Tran- 
sit Oompany.  199  Mo.  691,  98  a  W.  49.  9  L. 
E.  A.  (N.  8.)  M4,  and  cases  there  dted.  And 
when  running  a  street  car  at  night  the  ex- 
«rclse  of  ordinary  care  would  require  the 
company  to  keep  a  light  upon  tiie  car  which 
wonld  enable  the  motorman  to  see  ahead  a 
•nfilelent  distance;  that,  In  case  he  should 
discover  any  one  upon  the  track,  he  might 
give  notice  by  sounding  the  gong  or  other- 
wise and  give  the  party  an  opportunity  to 
get  off  the  track,  and  It  is  the  duty  of  the 
motorman  to  ke^  his  car  under  control  so 
that,  if  a  party  on  ttie  track  does  not  get 
off  when  warned,  the  car  can  be  stopped  be- 
fore Injury  is  Inflicted.  Baird  t.  Citizens' 
RaUway  Co..  146  Mo.  265,  48  S.  W.  7a  This 
Is  a  reasonable  rule,  for  the  preservation  of 
human  life  is  of  vastly  more  Imptnrtance 
than  the  preservation  of  an  established  time 
sdiednle  in  the  running  of  street  cars. 

But.  laying  aside  the  testimony  of  the 
plaintiff  and  following  the  rule  that  In  this 
case  she  la  entlUed  to  the  benefit  of  the 
stnmgest  evidence  In  her  favor,  and  to  every 
rcaionaUe  Inference  therefrom  In  her  favor, 
and  accepting  the  testimony  of  either  the 
dan^ter  or  Bfr.  James,  the  jinry  wonld  be 
warranted  in  finding  that  these  parties  had 
driven  on  tha  track  In  front  of  the  car  for 
some  distance  beftm  betaig  strack,  and.  If 
this  were  trnei,  then  all  donbt  as  to  the  ap- 
plication of  the  humanitarian  doctrine  to  the 


facts  in  this  case  is  removed.  If  It  be  true 
that  plaintiff  traveled  in  a  walk  for  some 
distance  on  the  track  before  being  struck, 
and  tlie  motorman,  as  he  testified,  could  see 
forty  to  fifty  feet  In  front,  and  could  stop  his 
car  in  20  feet,  and  there  Is  no  explanation  as 
to  why  he  did  not  see  their  perilous  position 
and  stop  the  car  and  prevent  the  injury,  the 
condusion  Is  Irre^tlble  that  he  was  not 
using  ordinary  care,  and  that  the  want  of 
such  care  upon  his  pert  after  this  plaintiff's 
position  became  perilous  caused  the  Injury. 

Having  reached  this  conclusion  upon  this 
phase  of  the  case,  a  discussion  of  the  evi- 
dence whldi  tended  to  show  that  plaintiff 
was  guilty  of  contributory  negligence  be- 
comes unnecessary,  for  if,  we  concede,  as  we 
do.  when  the  humanitarian  doctrine  is  ap- 
plied, that  the  plaintiff  was  guilty  of  contrib- 
utory negligence,  the  defendant  Is  still  lla> 
ble,  and  the  Judgment  wUl  therefore  be  af- 
firmed. All  concur. 


KIRN  V.  B.  BL  SOnrraCR  IRON  00. 

(St  Louis  Court  of  Appeals.   Mlssonzl.  Jan. 

4,  l»ia) 

1.  Tbial  a  244*)  —  iNSTBcronons  —  Uirnui 
Pbouinbncb  to  PAsncnuB  Fact. 

Id  an  action  acalnst  an  Iron  company  for 
injuries  to  niatntllf  while  employed  in  the  con- 
■tructlon  of  a  building,  one  of  the  Issues  was 
whether  the  boUdlng  was  being  constructed  by 
the  Iron  connMuiy  or  by  a  realty  oompaoj  or> 
canixed  bj  the  same  persMis  tluU  owned  and 
controlled  the  iron  company,  and  there  was  evi- 
dence that  before  pialntilra  Injury  the  officers 
and  stodcboldexs  of  the  Iron  company  determined 
to  ofganiae  the  realty  company,  but  that  the 
realty  company  was  not  incorporated  until  after 
a  traiidinc  pennlf  had  been  IsBaed  for  the  build- 
Isx  on  wnfch  ^aintiC  was  Injure^  the  permit 
being  taken  out  by  the  agent  of  the  Iron  com- 
pany. Held,  that  an  Instruction  that  the  realty 
oompany  was  not  incorporated  until  a  date 
■pepfled,  which  was  the  date  shown  by  the  evl- 
dence  as  the  date  of  the  Incorporatlwi,  was 
not  objectionable  as  giving  undue  prominence  to 
the  date  of  the  corporation  of  the  realty  com- 
pany. 

[EU.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  it  677-581 ;  Dec  Dig.  S  244.*] 

2.  Mastik  and  Sbbvant  ({  268*)— Aonov  ros 
iRjrnuES  TO  SiBVAHT^ADMisaiBiUTr  or 
Evidence. 

Id  an  action  for  Injuries  to  an  employ^ 
while  at  work  on  a  building,  one  of  the  Issues 
was  as  to  whether  the  building  was  being  con- 
structed by  defendant  iron  company  or  by  a 
realty  company,  which  had  been  otxanlzed  by 
the  same  persons,  who  were  officers  of  the  de- 
fendant Iron  company,  and  there  was  evidence 
that  the  snpervistitf  architect  of  the  buildioe, 
on  a  date  specified,  in  company  with  defend- 
ant's president  went  to  the  asBeseor*!  office  for 
the  purpose  of  obtaining  a  permit  to  construct 
the  proposed  building.  Held,  that  an  applica- 
tion for  a  building  permit  by  the  snperrising 
architect  which  states  that  ne  was  the  duly 
authorised  agent  for  the  defendant  Iron  com- 
pany, and  the  pennit  issued  to  the  defendant 
iron  company,  were  admissible  In  evidence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  910;  Dec.  Dig.  |  268.*] 
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8.  MASTCB   AlVD    SiBVART   (f  28i*>— AOIXON 
FOB  InJUBUS— QuKSnONS  FOB  JDBT. 

Evidence  in  an  action  for'  injuries  to  an 
employ^  while  engaged  in  the  constrnctlon  of  a 
bQflding*  keM  rofflctent  to  talie  the  can  to  the 
jury. 

IBi.  Note.— For  other  catwR,  see  Blaster  and 
Serrant.  Cent.  Dig.  H  1000-1132;  Dec.  Dig. 
I  284.*] 

4.  ApPKAX  AlTD  BBBOB        990*)  —  REVIEW— 

Questions  or  FAor-^ircLnBivEiTESB  or 

Vebdict. 

In  an  action  fOr  Injuries  to  an  empIo;re, 
the  fiicta  in  connection  with  the  accident  being 
before  t^e  Jury  under  correct  inetnictions  their 
finding  thereon  Is  conclusive  as  to  the  negli- 
gence of  the  master  and  whether  defendant  was 
erecting  the  bnildlnc  where  iiUintiit  was  in- 
jured. 

[Ed.  Note.^-iror  other  cases,  see  Appeal  and 
Dnor.  Osnt  Dig.  H  8&12-8Ki4;  Dec  Dig.  I 
999.*] 

5.  Mabteb  and  Servant  (|  276*>— Action  fob 
iNJVBiEs—SumciBNCT— Evidence. 

Evidence  In  an  action  for  Injudes  to  a  serv- 
ant held  BufBdent  to  snstaln  verdict  for  plain- 
tiff. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  iS  950-996;  Dec.  Dig.  1 
276.«] 

6.  Afpbai;  and  Bbbor  (|  1004*)— Conclu- 
siveness or  Tebdict— Ajiount  or  Rgcov- 

Where  the  amount  of  recovery  in  an  ac- 
tion for  personal  liuuries  to  an  employ^  has 
been  sustained  by  the  trial  court  in  full,  or 
a  remittitur  ordered,  the  verdict  will  not  be 
disturbed  by  the  appellate  court  except  in  a 
clear  case  of  abuse  of  discretion. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  394S ;  Dec.  Dig.  I  1004.*] 

Appeal  from  Circuit  Court,  St  Louis 
County ;  John  W.  McElhiimey.  Judge. 

Action  by  Jos^b  Kim  against  E.  E.  Sooth- 
er Iron  Company.  Judgment  for  plalntlfl 
utd  defendant  Kx^>ealB.  Ai&rmed. 

Action  tm  damages  for  p^wmal  lojnrifls. 
The  petition  avers  that  on  the  10th  of  Feb- 
ruary,  1908,  defendant  was  engaged  in  the 
erection  of  a  tonlldlug  in  St  Louis  cotmty, 
whereon  plaintiff  was  employed  by  defendant 
to  work  as  a  mechanic,  under  the  direction 
and  command  of  a  foremaOt  who  was  also 
employed  as  such  foreman  tiy  defendant; 
that  on  the  date  above  mentioned  the  fore- 
man directed  plaintiff  to  carry  certain  rolls 
of  roofing  i>aper  to  the  roof,  and  in  obedience 
to  the  order,  plaintiff  took  a  roll,  and,  going 
to  the  roof,  went  onto  a  platform  or  scaf- 
folding, whidi  had  been  erected  on  the  out- 
side of  the  building  and  which  was  the  or- 
dinary and  usual  way  of  reaching  the  roof; 
that  when  the  plaintiff  stepped  on  the  plat- 
form, the  boards  tilted  and  plaintiff  was 
precipitated  a  great  distance  to  the  ground 
and  Injured;  that  the  platform  before  the 
accident  had  been  supported  on  several  cleats 
and  bars,  and  that  the  foreman  of  defendant 
under  whom  plaintiff  was  working  had  short- 
ly before  the  occnrrence  of  the  Injury  caus- 
ed one  of  the  cleats  or  bam  to  be  removed; 
that  plaintiff  had  no  knowledge  of  this  fact, 


and  that  the  platform  tilted  by  reason  of 
the  absence  of  the  supporting  bar  or  cleat 
It  is  charged  that  the  removal  of  the  cleat 
and  leaving  the  platform  in  the  condition  It 
was,  was  actionable  n^llgence  on  the  part 
of  defendant's  employe. 

The  answer,  after  a  general  denial,  was  an 
averment  of  contributory  negligence,  as  also 
lade  of  knowledge  on  the  part  of  the  fore- 
man that  plalnUff  Intended  using  the  scaf- 
fold, he  having  heretofore  performed  the 
same  work  without  doing  so.  The  reply  is 
a  general  denial. 

At  the  trial  before  the  court  and  jury  It 
appeared  that  in  May,  1907,  the  officers  and 
stockholders  of  the  B.  E.  Souther  Iron  Com- 
pany determined  to  organize  a  s^arate  cor- 
poration to  be  known  as  the  Woodruff  Realty 
Company,  which  was  to  acquire  title  to 
ground  and  construct  thereon  factory  build- 
ings, which,  when  completed,  would  be  oc- 
cupied by  the  Iron  Company  as  tenant  of  the 
proposed  Realty  Company,  and  Immediately 
b^n  preparations  to  put  that  plan  into  op- 
eration. At  that  time  Albert  G.  Souther  was 
president  of  the  Iron  Company.  Frank  El 
Codding,  vice  presld«it,  and  W.  M.  Scudder, 
its  secretary  and  treasurer.  Mr.  Codding 
was  president  of  the  Realty  Company  when 
it  was  organized,  Mr.  Souther  vice  president, 
and  Mr.  Scudder,  secretary  and  treasurer. 
Owing  to  complications  not  explained  by  the 
record,  the  Realty  Company  was  not  Incor- 
porated until  the  27tb  day  of  July,  190T, 
and  on  the  28th  da;  of  the  same  month,  the 
ground  xtpon  which  the  building  In  the  erec- 
tion of  whldi  plaintiff  was  Injured  was  con- 
veyed to  the  Realty  Company.  In  the  mean- 
time the  erection  of  the  building  had  been 
commenced,  tiie  supervising  architect,  Mr. 
McGormack,  having  altered  into  a  contract 
as  supervising  contractor,  undw  which  he 
was  to  rec^ve  seven  and  one-half  per  cent 
of  the  cost  of  the  building  when  erected.  On 
ttie  9th  of  July,  Mr.  HcCormack,  in  oompany- 
with  Mr.  Soqther,  went  to  the  assessor's  of- 
fice at  Clayton  for  tiie  purpose  of  obtalnlng- 
a  permit  to  construct  the  proposed  onUdlug. 
The  application  was  in  writing  and  signed 
by  Mr.  McGormack  and  In  part  is  as  follows : 
"I,  the  undersigned  Chas.  B.  McCormack,  du- 
ly authorized  agent  for  B.  B.  Souther  Iron 
Company,  hereby  make  application  to  the  as- 
sessor <^  St  Louis  coun^  for  a  permit  to 
build  a  brick  and  concrete  building  as  de- 
signated below."  It  is  stated  In  the  applica- 
tion that  the  construction  of  the  bulldingr 
Is  to  be  commenced  July  9,  1907,  to  be  com- 
pleted January  1,  1908,  estimated  or  ac- 
tual cost  (20,000,  building  to  be  occupied  as 
manufacturing  plant  dimeosions  of  building 
230  by  260  feet,  and  the  extreme  height  of 
building  to  be  IS  feet  The  building  permit, 
dated  the  same  day.  No.  33,  In  part,  reads 
thus:  "This  is  to  certify  that  permission 


•For  other  eassa  ass  uam  topic  and  1001100  NUHBBR  Id  Doe.  *  Am.  Dlco.  1M7  to  date,  ft  Reporter  Iadox«» 


Digitized  by 


Google 


EIBN  T.  ip.  B.  SOUTHiBR  IRON  00. 


47 


w$l8  granted  this  9th  day  of  July.  1907.  to  S. 
E.  Souther  Iron  Company  to  build  a  brick 
and  concrete  building  to  be  used  for  manu- 
facturing plant"  The  application  and  the 
permit  both  describe  the  premises.  When 
the  application  and  the  permit  were  first  of- 
fered in  evidence  they  were  excluded  by  the 
court,  fiubeequently.  on  testimony  being  in- 
troduced tending  to  show  that  Mr.  Souther 
was  present  In  the  aEsessor's  office  along 
with  Mr.  McCormack  when  the  application 
was  made  and  permit  issued  and  accepted 
by  Mr.  McCormack,  and  that  Mr.  Souther 
tiad  gone  to  the  office  of  the  assessor  with 
Mr.  McCormack  when  McCormack  had  gone 
there  for  the  purpose  of  obtaining  the  permit, 
the  court  reconsidered  Its  action  and  al- 
lowed the  two  papers  to  tie  read  In  evidence. 
It  may  as  well  be  here  noted  that  there  was 
no  evidence  tending  to  show  that  either 
Souther  or  McCormack  transacted  any  busi- 
ness at  the  office  of  the  assessor,  other  than 
that  McCormack  applied  for  and  took  out 
this  permit  It  was  In  evidence  that  on  the 
20th  of  July,  1907,  the  promoters  of  the 
Realty  Company,  who  were  all  the  stock- 
holders and  officers  of  the  Iron  Company,  had 
taken  out  two  casualty  insurance  policies. 
Indemnifying  them  against  liability  for  dam- 
ages which  might  be  Incidentally  suffered 
by  workmen  or  other  persons  on  or  about  the 
work  of  construction,  and  deeds  conveying 
the  property  to  the  Realty  Company  were 
also  introduced,  all  dated  July  29,  1907,  and 
recorded  In  the  office  of  the  recorder  of  deeds 
on  the  20th  of  August  1907.  It  was  In  ev- 
idence that  the  Banner  Lumber  Company  had 
furnished  practically  all  of  the  lumber  for 
the  building  which,  Instead  of  the  estimated 
cost  of  $20,000,  it  appears,  ultimately  cost 
$70,000,  and  defendant  introduced  a  receipt 
from  the  lumber  company  acknowledging  to 
have  received  ^15.97  from  the  Woodruff 
Really  Company  in  full  of  all  demands  for 
lumber  furnished  McCormack  In  erecting 
the  building  referred  to.  Defendant  also 
introdaced  a  paper  acknowledging  the  re- 
ceipt from  the  WoodmCT  Realty  &  Invest- 
ment Company  of  $144.09,  as  a  balance  on 
account  for  grading.  It  also  Introduced  a 
pai>er  acknowledging  the  receipt  by  the  su- 
perintending architect,  McCormack,  from  the 
Woodruff  Realty  Company  of  $196  In  full 
of  all  demands  for  construction  of  the  build- 
ing. The  receipt  of  the  grading  contractor 
Is  dated  July  21,  1907.  Tbe  receipt  of  the 
BannOT  Lumber  Company  Is  dated  June  S, 
190S.  The  receipt  of  Mr.  McCormack  Is 
dated  August  13.  1908. 

Tbe  petition  In  this  case  was  filed  April 
4,  190S.  These  are  all  the  receipts  intro- 
duced, nor  was  there  any  other  testimony 
otber  than  these  and  the  deeds  and  insure 
ance  poUdes  introduced  tj  defendant  on  the 
isane  of  ownenihip.  There  was  no  testi- 
mony introduced  or  offered  apart  from  Uiese, 
as  to  who  had  paid  the  balance  of  the  $70,- 
000,  which  It  Is  In  evidence  was  the  cost  of 


the  tanprovement.  On  the  part  of  plalntllf 
there  was  evidence  from  two  or  more  of  the 
workman,  to  the  effect  that  when  they  were 
paid  for  their  labor,  they  were  paid  at  dif- 
ferent times,  partly  In  cash  and  partly  in 
checks,  upon  which  latter  the  name  of  the 
R  E.  Souther  Iron  Company  appeared;  In 
what  capacity,  however.  Is  not  shown.  There 
was  evidence  tending  to  support  plaintiff's 
statement  in  the  petition  as  to  the  hap- 
pening of  the  accident,  and  aa  to  the  ex- 
tent of  the  injuries  sustained ;  and  on 
part  of  defendant  there  was  evidence  tending 
to  sustain  the  matter  set  up  In  the  answer 
by  the  defendant  which,  If  true,  constituted 
contributory  negligence.  At  the  conclusion  of 
the  plaintifTs  evidence,  and  again  at  the 
conclusion  of  all  the  evidence,  defendant 
asked  for  an  Instruction  for  nonsuit,  which 
being  refused,  defendant  duly  excepted. 

At  the  instance  of  plaintiff  the  court 
gave  five  tnatructlona  It  is  sufficient  to 
state  only  such  parts  of  them  as  relate  to 
the  matter  in  controversy.  Tbe  first  in- 
struction, after  instructing  the  Jury  that  if 
they  "believe  from  the  evidence  that  on  the 
10th  of  February,  1908,  plaintiff  was  em- 
ployed by  defendant  to  work  under  the  di- 
rection and  command  of  one  James  Ette, 
as  foreman,  and  that  said  Ette  was  also  em- 
ployed by  defendant  as  such  foranan  upon 
a  building  then  being  constructed,"  and  cor- 
rectly Instructing  the  Jury  as  to  the  sub- 
stantive facts  of  the  accident  necessary  to 
be  found,  concludes  with  the  direction  tbat  if 
the  Jury  believed  and  found  affirmatively 
on  these  matters,  the  verdict  should  be  ftir 
plaintiff.  The  second  Instruction  defines  or- 
dinary care.  The  third  and  fourth  instruc- 
tlons  are  as  follows :  "(3)  The  Jury  in  de- 
termining whether  plaintiff  was  working  for 
defendant  or  for  the  Woodruff  Realty  Com- 
pany, at  the  time  of  his  all^i;ed  injury 
should  take  into  consideration  all  of  the  facts 
and  circumstances  proven  by  the  evidence  In 
this  case,  including  all  the  transactions  be- 
tween said  McCormack  and  the  officers  of 
said  two  companies,  of  whatever  nature  or 
kind.  (4)  The  Jury  are  instructed  tbat  the 
Woodruff  Realty  Company  was  not  incorpo- 
rated until  the  27th  day  of  July,  1907."  The 
fifth  Instruction  was  as  to  the  measure  of 
damages.  At  the  instance  of  defendant  the 
court  gave  the  following  Instruction:  "(1) 
The  court  Instructs  the  Jury  that' a  corpora- 
tion is  an  artificial  person  created  by  law 
and  having  a  1^1  existence  separate  from 
all  other  corporations  or  individuals.  The 
Jury  Is  further  instructed  that  the  B.  E. 
Souther  Iron  Company  and  the  Woodruff 
Realty  Company  being  distinct  corporations, 
are  two  entirely  different  persons  In  con- 
templation of  law,  and  this  Is  in  no  wtse 
altered  by  the  fact  that  the  stockholders 
and  directors  In  both  corporations  may  be  the 
same.  Tlierefore.  If  the  Jury  shall  find  and 
believe  from  all  the  evidoice  that  tbe  build- 
ing about  which  plaintiff  was  working  at 
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thi6  ttme  of  hU  Injnrles  was  being  erected 
for,  and  under  contract  with  the  Woodruff 
fiealty  Company,  your  verdict  nnut  be  In 
■favor  of  defendant" 

As  aimve  stated,  the  court  declined  to 
«lTe  an  Instructloo  In  the  nature  of  a  de- 
murrer to  the  evidence.  These  were  all  the 
instnictlonB  given  or  asked.  The  jury  re- 
turned a  verdict  In  favor  of  plaintiff  for 
^2,000.  Pending  a  motion  for  new  trial  the 
-court,  as  a  condition  to  Its  overruled, 
required  plaintiff  to  remit  $666  of  the  ver- 
dict This  was  done,  and  Judgment  entered 
for  plaintiff  in  the  sum  of  $1335.  From 
this  defendant  has  appealed,  havli^  duly 
filed  its  motion  for  a  new  trial,  and  saved 
exceptions  to  the  adverse  rulings  of  the 
court 

Rogers,  Tralles  A  Wurdeman,  for  appel- 
.lant  B.  L.  Shackelford,  for  respondent 

RBTNOLDS,  P.  J.  (after  stating  the  facta 
.as  above).  In  the  brief  presented  to  us 
£ve  points  are  urged  for  a  reversal  The 
jflrst  is  as  to  instruction  No.  4.  That  Is  ob- 
jected to  on  the  ground  that  It  singles  out 
and  gives  undue  prominence  to  a  particular 
fact— that  Is  to  say,  the  date  of  the  Incorpo- 
ration of  the  Woodruff  Real^  Company.  It 
Is  a  well-settled  rule  of  practice  in  our 
state,  that  an  Instruction  singling  out  and 
giving  undue  prominence  to  a  fact  Is  er- 
roneous. We  do  not  think  that  aisles  to 
thlB  instruction,  under  all  the  facts  and  the 
oth»  Instructions  In  the  case. 

The  second  assignment  of  error  Is  to  the 
admission  In  evidence  of  the  application  for 
and  talElng  out  of  the  building  permit,  which, 
it  Is  insisted,  Is  not  shown  to  have  been 
the  act  of  the  defendant  or  its  authorized 
agent  We  cannot  sustain  this  assignment 
"There  was  evidence  to  connect  the  president 
of  the  defendant  company,  as  such  president, 
with  making  the  application  for  and  Issu- 
ance of  the  permit  to  entitle  it  to  go  to  the 
Jury  along  with  other  evidence  In  support 
of  the  contention  of  plaintiff  that  the  work 
done  by  him  was  under  the  employment  of 
an  employ^  of  this  defendant.  The  papers 
on  their  face  were  in  the  name  of  the  de- 
fendant The  facts  attendant  upon  their 
execution  were  before  the  Jury.  The  Jury 
were  properly  instructed  to  cover  this. 

The  third  assignment  of  error  Is  on  the 
refusal  of  the  court  to  give  the  peremptory 
Instruction  for  nonsuit.  Following  what  we 
have  before  stated,  this  assignment  neces- 
earily  must  fall.  Reading  all  the  testimony 
In  the  case,  we  are  satisfied  that  there  was 
flubstantlal  evidence  ^titling  the  plaintiff  to 
go  to  the  Jury. 

The  fourth  error  assigned  is  that  the  ver- 
dict Is  so  contrary  to  all  the  evidence  that 
It  must  have  been  the  result  df  passion  or 
prejudice  on  the  part  of  the  Jury ;  that  there 
was  no  substantial  evidence  that  the  defend- 
ant was  erecting  the  building  where  plain- 
tiff was  Injured,  or  was  in  any  manner  ne^ 


ligent  We  cannot  agree  to  this  assignment! 
The  facts  attmdant  upon  the  accident  wen 
before  the  Jury.  The  evidence  as  to  then) 
was  conflicting.  The  Jury  were  correctlji 
instructed  concerning  this  phase  of  the  case^ 
Their  finding  on  them  Is  conclusive,  as  U 
is  supported  by  substantial  evidence.  As  tdi 
the  issue  of  employmoit  as  to  whom  wai^ 
the  real  employer,  that  was  supported  foil 
plaintiff  by  substantial  evidence.  This  case 
presents  the  not  uncommon  one  of  provli 
itself  as  much  by  what  was  not  In  evidenc 
as  by  what  actually  was  in  evidence  befor 
the  Jury.  The  Realty  Company  was  Incor 
porated  with  a  capital  stock  of  $10,000.  The 
incorporators  of  that  company  were  tl«| 
stockholders  of  the  Iron  Company.  The  of-l 
fleers  of  the  two  companies  were  Identicalj 
titles  only  changing,  the  president  of  0114 
being  the  vice  president  of  the  other,  and 
vice  versa.  Before  the  IncorporatloD  of  the 
company,  plans  were  entered  upon  for  tbs 
construction  of  this  building,  and  a  pennlti 
taken  out  In  the  name  of  the  Iron  Comnnii^ 
by  the  superintending  contractor  or  builder, 
the  man  of  all  others  who  might  be  su£}pos€d 
to  know  his  employer.  The  building  wu 
to  he  erected  for  the  use  of  the  defendant 
Confessedly  the  building  was  to  and  did  cost 
$70,000.  T^e  presumption  Is,  In  the  absencA 
of  evidence  to  the  contrary,  that  this  wai 
paid  for  by  some  on&  Certainly  the  re- 
ceipted bills  whl(^  have  been  introduced  In 
evidence  by  the  defendant  tend  to  show  that, 
because  all  of  them  are  for  balances  on 
account  Two  of  them  are  dated  after  tbe 
institution  of  this  suit  By  whom  the  great 
bulk  of  the  $70,000  construction  was  paid 
for  is  not  in  evidence,  and  yet  it  must  have 
been  erld^tce  not  only  accessible  to,  but  In 
the  possession  of,  tbe  real  parties  In  In- 
terest in  this  case,  whethw  those  parties 
were  called  B.  B.  Souther  Iron  Company  or 
Woodruff  Realty  Company.  The  Jury  had  a 
right  which  undoubtedly  they  exercised,  to 
assume  that,  If  these  bills  for  over  $60,000 
had  been  paid  by  the  Real^  Company,  the 
production  of  the  receipts  would  have  been 
easy,  and  would  show  ttiat  fact  The  fail- 
ure to  produce  th«n  is  certainly  a  very 
strong  and  persuasive  argument  in  support 
of  the  contention  of  plaintiff  that  the  real 
owner  and  constructor  of  the  building  was 
the  B.  B.  Souther  Iron  Company.  Furtlle^ 
more,  it  was  before  the  Jury  as  a  fact  la 
the  case  that  the  Realty  Company,  witli 
$10,000  capital,  was  erecting  a  $70,000  build- 
ing. That  was  a  drcnmstance  which  the 
Jury  had  a  right  to  take  into  consideration 
In  determining  the  question  of  the  real  otd- 
ershlp  of  the  property.  On  consideration  of 
the  record  In  the  case,  and  of  the  testlrooD? 
as  abstracted  by  counsel,  we  conclude  that 
this  assignment  should  not  be  sustained. 

Tbe  concluding  assignment  of  error  is  that 
the  verdict  Is  excessive  In  amount  even  aft- 
er remittitur.  To  sustain  this  assignment  In 
this,  as  Id  all  other  cases  of  like  character. 
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'^^hsn  this  ix^t  la  noLAb,  regolres  this 
'^''~<Dait  to  mbstltnte  Its  Judgment  for  that  of 
^  ' tbe  jaij  M  well  as  oC  tbe  trial  Judge,  in 
» ^^Bwuinliis  tbe  damages  and  In  arrlTlng  at 
^''  '  -a  correct  estimate  of  tboD.  To  do  this,  while 
^' '  ilearly  within  our  right  (Chltty  t.  Railway* 
^'-'^  -14S  lla  84,  49  S.  W.  868),  Impooea  a  duty 

Bpon  ns  that  we  are  alwa^  reluctant  to  ex- 
r;  '-«rd8e.  {f  satisfied  from  the  evldeDce  in  the 

cue  that  a  verdict  is  the  resnlt  of  prejudice 
^VK  passion.  It  Is  tlie  duty  of  the  trial  court 
i^t^-Bot  ta  rest  at  merely  wderlns  a  remittitur, 
tK  iftot  to  set  the  entire  verdict  aside.  When 
n>  :the  qnesUfm  is  preaoited  of  scaling  it  down, 
Li  'i  n  Is  to  he  rememibered  that  not  on^  the  Jury, 
TP  bat  the  trial  Judge,  heard  the  testimony, 
::  ud  saw  the  witnesses  by  whom  It  was  given. 
'-  ii^  Tbe  opinicm  tjl  eadi  oi  tbsm  as  to  the  dam- 
t'. :  ufi  sDStalned.  whm  tbe  case  Is  submitted 

onder  prtqto-  InstmtAlons,  Is  entitled  to  great 
ki  -  emsldmtion,  and  will  only  be  disturbed  by 
n  n  In  a  tlear  casft  Tia  trial  eonrt  expresses 
1  >  hli  iqitnlon  on  it  when  he  sustains  it  In  full 
>  -  or  orders  a  ranittltnr.  Be  acts  not  alone 
r:.  within  his  great  discretionary  power,  but 
.-.  with  the  great  advantage  that  he  has  over 
:    tbli  court.  Except  in  a  clear  case  of  abuse 

of  dfsereti<»i,  this  court  will  not  undertake 
.i,  to  interfere  with  this  zeroise  of  that  di«- 
■  L^  eretlon.  We  cannot  sustain  this  final  as- 
:b  itsnmettt. 

The  Judgment  of  the  circuit  court  is  af- 
I:    flrmed.  All  concur. 


i-    HcOORMICK  HARVESTING  MACH.  CO.  v. 
BLAIR. 

(St  Louis  Oourt  of  Appeals.    Missouri.  Jaa. 
4,  ma   Rehearing  Denied  Jan.  16,  1010.) 

•   '-_y*TME'"  (I  ie*>  —  Patmbmt  bt  Notx  — 
Ettect. 

While  the  giving  of  a  note  for  a  pre^x- 
yting  debt  sospoids  tbe  right  to  sue  upon  tbe 
indebtednos,  without  prodndng  the  note  st  the 
trial  for  cancellation,  or  accouDtloK  for  Its  oon- 
prodaction,  tbe  note  does  not  wholl?  extlngalBh 
tbe  indebtednen  in  absence  of  an  express  agree* 
Ottot  to  tliat  effect 

[EU.  Note.— For  other  cases,  see  Payment, 
Ctat  Dig.  «  63-4»;  Dea  Dig.  1 16.*] 

.    3l  Pathbht       67*)  —  Patmemt  bt  NOTl— 

Btbdbr  or  FROOr. 

The  burden  Is  upon  one  sedring  to  defeat 
I  t  recovery  on  the  original  indebtedness  to  show 
[  that  the  parties  eximssly  agreed  that  tbe  in- 
1  d^edness  should  be  disdia^ed  by  the  giving 
'    of  a  note. 

[Ed.  Note.— For  other  cases,  see  Payment, 
I    Cent  Dig.  f  198;  Dec  Dig.  I  67.*] 

A  Al-TnUTIOH   OF  IlVBTBinCBIfTS  (!  28*)  — . 

Notes— BnrxcT— Right  to  Sub  oit  Dsbt. 
Unless  sn  alteration  of  a  note  given  for 
goods  sold  was  frandnleotly  made,  the  seller 
coqM  sne  in  assompait  for  the  value  of  tbe 
loods,  thou^  the  alteration  invalidated  tbe  note 
•0  as  to  prevent  an  action  thereon. 

[Bd.  Koto^For  other  cases,  see  Alteration  of 
Isttrament^  Cent  XMg.  H  192-^;  Dec.  Dig. 
<  23.«3 


4  Action  d  4S*)-nJoiiTDKB  or  Oausbs  or  Ao- 
TxoR— Cosocoir  Count  and  Spbcui,  Con- 

TBACT. 

A  cooot  In  assumpsit  for  goods  sold  may 
be  Joined  with  a  oount  on  a  promisKiry  note 
given  for  the  goods,  claimed  to  have  l>een  in- 
validated by  alteration,  since  If  Judgment  is  for 
plaintlS  on  the  note.  It  should  go  for  defend- 
ant on  the  ooont  on  the  debt  and  vice  versa. 

[Bd.  Noteu— For  other  esses,  see  Actkm,  Gent. 
Dig:  II  48a-MS;  Dea  Dig.  | 

5.  JUDOUBNT  ({  203*)— DimeuHT  Jddqubnts 

ON  Sepabatk  Counts. 

In  an  action  fai  which  a  count  for  goods 
sold  was  Joined  with  one  on  a  note  given  for 
tbe  goods,  die  direction  of  a  verdict,  at  plain- 
tiff's request,  for  defendant  on  the  latter  coant, 
before  allowinK  a  recovery  on  the  first  count, 
canceled  defendant's  obligation  on  tbe  notes,  and 
sufficiently  protected  him,  as  plaintiff  would  be 
bound  in  a  subounent  action  by  tbe  verdict  and 
judgment  for  denndant  on  the  notes. 

[E}d.  Note.— For  other  cases*  seo  lodgment, 
Dec  Dig.  I  203.  •] 

&  AI.TBBATION  or  INSTBUUENTS  (%  2*)— NOIKS 
— BrnCI^IlCMATBBIAL  Altbxatiok. 

Evm  an  Immaterial  alteration  <d  a  note 

without  authority  by  ths  holder  avoids  it 
[Bd.  Note^— For  other  cases,  sse  Alteration  ei 

Instruments,  Omt  Dig-  f  4;  Dec  Dig.  1  2.*] 

7.  Altsration  or  Inbtrdments  (|  5*>— Notes 

— INTKBE6T— MATBBIAL  A1.TEBATIONB. 

The  alteration  of  a  note  without  the  mak- 
er's knowledge,  so  as  to  require  tiie  psyment 
of  Intorsst  from  date.  Instead  <a  from  maturity, 
was  a  material  alteration  wbidi  would  prevent 
its  enforcement,  even  if  an  alte^tion  must  be 
material  to  have  that  effect 

[Bd.  Note.— For  other  cases,  see  Alteration  of 
Instramenti,  Cent  Dig.  |  24;  Dec  Dig.  I  5.*] 

&  Axtbbatioh  or  Iirsmnmns  (M  29*) 
Notes— Fkaudule NT  Altxbation— Matebi- 

AUTT. 

Every  material  alteration  i4  a  pmnissory 
note  is  prima  facie  fraudulent 

[Bd.  Note.— For  other  cases,  see  Alteration  of 
Instruments,  Oent.  Dig.  }8  259-268;  Dec  Dig. 
i  29.*] 

Appeal  from  Circuit  Court,  Pike  Ooimty; 
David  H.  Bby.  Judge. 

Action  by  the  McCormtck  Harvesting  Ma- 
chine Company  against  Joseph  H.  Blair. 
Prom  a  Judgment  on  a  directed  verdict  on 
one  count  for  plalntltF,  after  directing  a  ver- 
dict on  the  other  counts  for  defendant  de- 
fendant appeals.  Reversed  and  remanded. 

Dempsey  &  McQlnnls,  for  appellant  B.  L. 
Motl^,  tot  respondent 

NORTONI,  J.  In  this  case  the  petition 
contains  three  counts.  The  first  two  declare 
upon  promissory  notes  and  the  third  count 
declares  In  assumpsit  for  an  amount  alleg- 
ed to  be  due  for  a  harvesting  machine  sold 
to  the  defendant  Tbe  Indebtedness  sued  for 
In  tbe  third  count  Is  for  the  same  considera- 
tion as  that  represented  by  the  two  promis- 
sory notes  declared  upon  In  the  first  and  sec- 
ond counts.  The  defendant  admitted  having 
purchased  the  harvesting  machine  mention- 
ed in  the  tbird  count  and  the  original  in- 
debtedness therefor,  but  pleaded  that  he  had 
executed  the  promissory  notes  declared  upon 
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In  ae  first  and  second  connts  for  that  In- 
debtedness. He  pleaded,  too,  that  after  the 
execution  of  the  notes  the  defendant  had  ma- 
terially altered  the  sam^  and  that  snch  al- 
teration operated  to  discharge  him  firom  all 
llabUIty.  Upon  the  eonclnslon  of  the  evi- 
dence, at  the  request  of  plaintiff,  the  court 
pnemptorlly  directed  the  Jury  to  retnm  a 
verdict  for  the  defendant  on  the  first  and 
second  counts  of  the  petition— that  Is,  on  the 
notes-Hond  likewise  peremptorily  directed  a 
verdict  for  the  plaintiff  on  the  third  count;  that 
Is.  on  the  count  for  goods  sold  and  delivered. 
The  Jury  retamed  a  verdict  In  accordance 
with  the  directions  of  the  court,  and  the  de- 
teaiant  prosecutes  the  appeal. 

It  apjwars  the  defendant  purchased  a  har- 
vesting machine  from  the  plaintiff  in  the 
summer  of  M02  at  the  agreed  price  of  one 
hundred  and  five  dollars.  A  few  months 
thereafter  he  executed  to  the  plaintiff  his 
three  promissory  notM  for  $35  eadi,  to  cover 
tba  indebtedness  contracted  In  purcbaring 
the  machlnei  The  first  note  fell  due  Sep- 
tember 1, the  second  note,  September  1, 
1904,  and  the  third  note,  September  1,  1905. 
Although  all  the  notes  were  actually  executed 
In  October,  1002,  they  were  dated  June  28d 
of  tbat  year  at  Bowling  Green,  Ma  The  first 
note  was  paid  when  due,  and  the  other  two 
are  Involved  here.  The  testimony  on  the 
part  of  the  defendant  tends  to  prove  that 
none  of  the  notes  mentlcmed  were  to  draw  in- 
terest prior  to  maturll7— that  la  to  say.  each 
and  all  of  them  were  to  draw  interest  at  6  per 
cent,  per  annum  from  and  after  the  date  of 
maturity — and  tbat  plaintiff's  agent,  without 
defendant's  knowledge  or  consent,  changed 
or  altered  the  same  in  this  respect,  after  their 
execution  and  delivery  to  defendant,  by  the 
Insertion  of  certain  words  so  as  to  make 
them  draw  Interest  at  6  per  cent,  from  and 
after  date  Imtead  of  from  maturity.  Upon 
paying  tbe  first  note  the  defendant  discover^ 
ed  the  alteration,  and  refused  to  pay  tbe  oth- 
ers. If  the  notes  were  altered  at  all,  the  al- 
teration was  made  by  the  plaintiff's  agent 
who  h^  charge  of  Its  notes  and  collections, 
for  tbelr  is  evidence  that  the  words  inserted 
are  in  his  handwriting.  The  evidence  on  the 
part  of  plaintiff  tended  to  prove  the  writing 
therein  was  dcme  prior  to  execution,  and  that 
there  was  no  alteratltm. 

It  Is  argued  that  as  tbe  court  directed  a 
verdict  for  the  defendant  on  the  first  two 
counts  of  the  petition — tbat  Is,  on  tbe  notes — 
tbore  can  be  no  recovery  on  the  third  count, 
for  tbe  reason  the  indebtedness  therein  sued 
for  was  extinguished  by  the  notes.  The  law 
is  well  settled  to  the  effect  that  the  giving 
of  a  promissory  note  for  a  predating  debt 
does  not  operate  to  extinguish  the  indebted- 
ness for  which  the  note  is  given  without  a 
special  or  express  contract  imparting  to  tbe 
transaction  that  effect  It  Is  true  the  giving 
of  the  note  In  such  drcumstences  suspends 
the  right  to  sue  upon  the  indebtedness  during 
the  time  tbe  note  has  to  run,  and  It  La  treat- 


ed as  a  payment  thereof  to  tin  utent  that 
the  party  to  whom  the  note  has  been  given 
cannot  recover  upon  tlie  original  cause  of 
action  vrithout  producing  the  note  on  the 
trial  for  cancellation,  or  proporly  accounting 
for  ite  nonproductlon.  But  In  titie  absence  of 
an  express  agreement  to  Oat  effect,  Uie  note 
does  not  operate  to  extinguish  the  Indebted- 
ness. Howard  v.  Jones,  83  Ho.  588;  .Howsrd 
V.  Shirley  ft  Hawkins,  76  Mo.  App.  190; 
Steamboat  Chariotte  v.  Lumm,  0  Mo.  61; 
Bertlaux  v.  Dillon,  20  Mo.  App.  668;  Scb^ 
flln  V.  Dessar,  20  Mo.  App.  660;  H<afurray 
V.  Ta^or.  90  Mo.  268,  77  Am.  Dec.  611;  Hol- 
land V.  Bongey,  168  Mo.  16.  67  a  W.  608; 
0*Bryan  v.  Jones,  38  Mo.  Ap^.  90. 

When  it  is  sought  to  defeat  a  recovery  hi 
assumpsit  tor  tbe  original  consideration  by 
showing  the  indebtedness  was  discharged  or 
extinguished  tbrougta  tbe  giving  of  tbe  note, 
the  burden  is,  of  course,  on  the  defendant  to 
show  an  express  agreement  to  that  effect 
McMurray  v.  Taylor,  80  Mo.  268,  77  Am. 
Dec.  611.  There  is  not  a  word  of  tasUmony 
in  tbe  present  record  tending  to  show  any 
snch  spedal  agreement  between  the  parties. 
It  appears  only  that  defendant  purchased  the 
machine  from  the  plaintiff  at  the  agreed  price 
of  $105,  in  the  early  summer  of  1002,  and 
executed  his  three  several  notes  therefor  for 
$85  each  later  In  the  fall.  The  notes  were 
antedated  to  June  23,  1902,  and  fell  due  at 
the  various  dates  hereinbefore  stated.  Tbe 
defendant  paid  the  first  when  dn^  and  says 
upon  discovering  tbat  the  plalntlfl  had  al- 
tered the  flame,  declined  to  pay  the  others 
for  tbat  reason.  In  the  absence  of  an  express 
agreement  to  tbe  effect  tbat  the  notes  were 
given  In  liquidation  of,  or  to  extinguish,  tbe 
original  Indebtedness,  tbe  suit  may  be  main- 
tained in  assumpsit  on  the  third  count  for 
the  price  of  the  machinery  on  the  original 
couBlderatton,  unless  tbe  altoratiou  In  tbe 
notes  was  fraudulent  In  which  event  we  be- 
lieve, the  plaintiff,  by  Ita  own  act  forfeited 
the  right  of  a  recovory  on  the  original  con- 
sideration. But  It  li  said  the  law  requires 
the  plaintiff  to  deliver  the  notes  as  for  can- 
cellation before  It  may  sue  in  assumpsit  on 
the  original  consideration,  and  therefore  no 
recovery  should  be  allowed  on  the  third 
count  The  argument  Is  that  by  suing  ui>on 
tbe  notes  the  plaintiff,  liuitead  of  dellvwlng 
them  up  for  cancellation,  Is  seeing  their  en- 
forcement There  can  be  no  doubt  tbat  a 
count  In  assumpsit  for  goods  Bold  and  dellyer- 
ed  may  be  Joined  with  a  count  on  a  promis- 
sory note,  and  It  seems  to  be  t!ie  practice, 
In  cases  of  the  character  here  involved,  to 
permit  the  suit  to  proceed  oa  the  note  In  a 
separate  count  and  tbe  original  cause  of  ac- 
tion in  another.  Of  course  In  those  clrcum- 
stences  each  cause  of  actlcm  asserted  in  the 
s^rate  counto  arises  out  of  tbe  original  con- 
sideration, and  the  law  will  only  permit  one 
recovery,  for  tbe  same  indebtedness.  There- 
fore, if  the  recovery  is  allowed  on  the  notes, 
a  Judgment  should  always  be  glvot  against 

Digitized  by 


MOOOBUIOK  HABTEBTING  UACH.  CO.  t.  BLAIB. 


61 


the  asaertlcai  of  the  indebtedness  on  the  orig- 
inal consideration,  and  vice  versa.  If  the  re- 
covery is  allowed  on  the  count  In  assumpsit, 
the  lodgment  should  go  against  the  notes. 

If  a  recovery  is  had  on  the  notes,  and  there 
Is  a  rerdlct  for  the  defendant  on  the  count 
seeing  a  recoTery  on  the  original  considera- 
tion, then  no  harm  has  befallen  the  plaintiff. 
On  the  other  hand,  if  the  recovery  is  allowed 
on  the  count  for  the  original  indebtedness, 
and  against  the  assertion  of  tbe  notes,  the 
notes  are  thus  effectually  canceled  and  dls- 
charged,  and  It  seems  the  ^ulrements  of 
the  law  in  this  behalf  are  sufficiently  met 
and  complied  with.  We  find  numerous  cases 
in  the  books  Indicating  the  doctrine  referred 
to.  In  the  early  case  of  Whitmer  r.  Frye,  10 
Ma  348,  tbe  declaration,  besides  containing 
s  Gonnt  aa  the  inatrnment;  contained  as  well 
a  separate  common  money  count  on  the  orig- 
inal conslderati<ni.  See^  also.  Howard  t. 
Shirley  &  Hawkins,  76  Ho.  App.  IGO,  and 
Martmdale  t.  FoUet,  1  N.  H.  MS,  where  the 
point  Is  expressly  rnled.  It  ajqpearlng  that 
the  court  peremptorily  directed  a  Tsrdlct  for 
the  defendant  at  the  plalnttira  request  on 
tbe  notes  dedlared  upon  In  the  first  and  sec- 
ond counts  of  tbe  petition,  before  a  recovery 
was  allowed  on  "Qie  original  ctmsideration 
sued  for  in  the  fhM  connt,  tills  snffldently 
operated  to  effectually  canod  and  discharge 
the  otdlgntlon  of  tbe  notea  The  reqtdre* 
ments  ai  the  law  and  the  ends  of  justice 
were  tber^y  fully  met  and  aatiafled.  See 
authorities  supra.  In  tfala  connection  It 
should  be  aald  here  that.  In  the  event  of  an- 
other trial,  the  case  should  proceed  only  on 
tbe  third  connt  of  the  petition,  as  Iv  tiie 
Judgment  glTim  at  tbe  plalntUTa  Inatance  in 
requeatlng  a  vradlct  for  tiie  defendant  on  tbe 
notea  Uie  right  to  further  assert  the  notea  aa 
valid  obUgatlona  has  passed  Into  the  realm 
of  res  adjudicata.  Tbe  plaintiff  Is  bound  by 
that  Judgment,  aa  It  Invited  tt,  and  abides 
the  result  without  appeal 

As  to  tb6  action  of  the  court  in  ptt«mp- 
torlly  directing  a  verdict  for  the  plaintiff  on 
the  third  connt  of  the  petition :  Thla  we  be- 
lieve to  have  been  emx  for  which  tbe  Ju^ 
ment  should  be  reversed.  There  was  evi- 
dence trading  to  prove  that  the  defendant's 
agent  having  cha^  of  ita  notes  and  collec- 
tlona  altered  tbe  notea  in  auit  after  tbelr  exe- 
cntion,  and  wltiiout  the  knowledge  or  con- 
sent of  the  defendant  maker  thereof,  so  aa  to 
ctaange  ttielr  legal  effect ;  that  is  to  aay,  that 
he  wrote  certain  worda  therein  which  oper- 
ated to  change  the  contract  from  one  requir- 
ing Intweat  payable  at  6  per  c«it  at  matu- 
rity to  require  audi  interest  to  be  paid  from 
date;  Such  ccaiaUtnted  a  material  alteration 
oi  the  notea.  Waahlngton  Savings  Bank  v. 
BCky.  Rl  Mo.  272;  McMurtrey  v.  Sparks,  71 
Ha  App.  126.  Such  an  alteration  as  that  re- 
ferred to  under  tbe  drcnmstances  stated 
would  operate  to  dtfeat  the  enforcement  of 
tbe  inatroment  altered  In  every  Jurisdiction 
with  which  we  are  familiar.   However,  In 


this  state,  it  seems  that  any  alteration  made 
in  a  negotiable  promissory  note  by  one  claim- 
ing thereunder,  without  the  fcnowle^  and 
consent  of  fbe  other,  renders  the  same  unen- 
forceable. The  doctrine  In  Missouri  seems  to 
be  different  from  that  which  obtains  general- 
ly throughout  other  Jurisdictions.  There  was 
at  one  time  a  considerable  conflict  In  this 
Jurlsdlcticm  on  the  question  of  the  effect  of 
immaterial  alterations.  But  this  no  longer 
obtains.  Tbe  courts  have  in  a  number  of 
cases  expressed  their  approval  of  tbe  rule 
that  even  an  immaterial  alteration  of  a  writ- 
ing made  therein,  without  authority  by  the 
person  claiming  thereunder,  avoids  the  In- 
strument. 

In  Haskell  v.  Champion,  80  Ho.  136,  Judge 
Scott,  In  delivering  the  opinion  of  the  court, 
said:  "The  law,  in  dealing  with  the  subject 
of  the  alteration  of  written  Instrumaits, 
looks  further  than  to  the  matwlallty  or  Im- 
materiality of  the  alteration.  Aware  of  the 
danger  of  countenandng  the  most  trifling 
change,  It  has  not  permitted  those  intrusted 
with  such  Instromente  to  alter  them  and  aft- 
erwards defend  their  conduct  by  all^;lng 
the  Immateriality  of  tbe  alteration."  In  that 
case  the  alteration  consisted  of  the  addition 
of  the  worda  Co."  to  the  name  of  the 
maker  of  tlie  note.  In  Evans  v.  Foreman,  «a 
Mo,  448;  the  doctrine  that  even  an  Immaterial 
alteration  in  an  Inatrumait  avoids  it  seems 
to  be  favored,  but  in  that  case  It  was  not 
pretended  that  the  alteration,  which  consist- 
ed of  the  addition  of  the  words  "after  due 
10%"  was  Immatnlal.  In  the  case  of  West- 
em  BnUdlng  Asa'n  v.  Fltamanrlce,  7  Mo. 
J^p.  28S,  this  court  pointedly  held  that  an 
Immaterial  alteration  of  a  bond  did  not  have 
tbe  effect  of  diacbarglng  the  anre^.  Lewis, 
P.  J.,  In  delivering  the  <^)lnlon  reviews  the 
two  cases  cited  above,  and  arrives  at  the 
conclusion  tiiat  tiie  expressions  of  the  Judges 
therein  favorable  to  the  stricter  rule  aro 
mere  dlcte,  and  r^ra  to  the  case  <tf  Stete 
T.  Dean,  40  Mo.  464,  aa  a  eaae  where  tbe 
queation  waa  dlrecUy  before  tbe  Supreme 
Court  In  thla  laat-clted  case  the  name  of 
tbe  claimant  mentioned  In  ui  Indemni^ing 
bond  had  been  altered  from  "Franda"  to 
"Franklin,**  and  It  waa  held  that  tbe  altera- 
tion waa  immaterial,  and  therefore  did  not 
avoid  tbe  Instrument  aa  to  principal  ot  sure- 
ty. But  in  the  atiU  later  case  of  Sprlngteld 
Fbrst  National  Bank  v.  Fridge,  75  Ma  178. 
42  Am.  Hep.  397,  where  tiie  alteration  was 
uld  to  be  palpably  material,  It  waa  said  that 
the  remarks  of  Scott,  J.,  quoted  above  could 
nol^  considering  that  it  waa  oontcoded  th&t 
the  added  words  were  material,  be  regarded 
as  mere  obiter,  since  tii^  were  necessary  to 
a  pn^er  detennlnation  of  tbe  case  In  all  Ite 
aspects.  'Wblle  eo^resaly  holding  that  the 
altH^tion  in  that  eaae  waa  material,  tbe 
rule  that  a  written  cfmtract  la  avoided  by  an 
Immaterial  altNatlon  ia  strongly  favored. 
And  there  are  a  number  of  otiter  cases  which 
contain  dicta  favoring  tbe  rule  that  an  Im- 
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material  altmOon  will  have  tbls  effect  bow- 
ever  innoeeiitlr  It  may  bare  beoi  made.  Sea 
aerman  Bank  v.  Doim,  fl2  Ma  TD;  ilotm  t. 
Hatehlnscfn,  e»  Mo.  429;  Horrlaon  t.  Oartli, 
78  Uo.  484;  Moore  r.  Maiotm  SaTlnga  Bank, 
22  Mou  App.  6S1;  Allen  t.  Doman,  67  Mo. 
App.  288. 

Aa  a  nsolt  of  the  leaaonlnc  In  tbe  abore 
caaeB,  after  more  or  leae  conflict  tbe  doctrine 
la  now  finally  aettled  In  tbls  atate.  In  aecord- 
anee  with  flie  new  tiiat  asj  altamtbm, 
whether  material  or  not,  will  operate  to  de- 
feat the  enfcwcement  of  Ibe  obUgation  of  tte 
Inatrnm^it  altered.  Hmd  t.  Tanbman,  79 
Mo.  101;  Bank  t.  BoaeMman,  62  Mo.  App. 
269.  In  Ibooe  atates  where  the  dlatlnctlon 
obtains  between  matolal  and  Immaterial  al- 
terations to  the  extent  that  only  material  al- 
teratlona  will  defeat  the  enforcement  of  the 
obllgatlrai,  It  la  wholly  Immaterial  as  to  what 
tbe  motive  was  If  tbe  alteration  la  material. 
In  tbe  eroit  a  material  alteration  Is  made, 
the  law  denounces  tbe  act,  and  refuses  Its 
aid  to  enforce  tbe  Instmment,  even  thongb 
no  actual  fraud  was  intended.  Howew,  the 
firaudnlent  Intoit  becomes  material  even  In 
those  jurisdictions  irtien  it  Is  soofbt  to  en- 
force  the  original  Indebtedneaa  which  affords 
ibB  omslderatltm  fw  the  sobseqoeatly  altered 
Instmmrata.  2  Am.  &  Bng.  Bnc.  Law  (2d 
Bd.)  186,  187.  The  role  whl^  generally  tib- 
talna  Is  to  tbe  ect  that.  altbouflSi  a  matni- 
al  alteration  ot  a  written  Inatmment  may 
avoid  the  samCk  it  does  not  necessarily  pre- 
vent a  recovoiy  by  tbe  person  oititled  thereto 
on  the  <Higlnal  consideration.  2  Am.  ft  Eng. 
Enc.  Law  (2d  Ed.)  209.  Thla  rale  is  aonnd 
and  Jnat,  and  we  believe  it  sbonld  find  ap- 
propriate appUcatitm  here;  for,  unless  there 
waa  fraud  in  tbe  alteratlout  the  party  ought 
not  to  lose  his  right  to  recover  on  tbe  orig- 
inal consideration.  In  oth«r  words,  an  a^ 
teratlon  of  an  Instrumoit,  Innocently  made, 
which  In  some  instancea  will  defeat  a  recov- 
ecj  on  the  Instrnmoit  ought  not,  in  and  of 
itself,  defeat  a  leeovwy  oa  the  original  con* 
sideratlon.  The  law  denounces  the  act.  and 
refuses  a  recovery  in  every  case  to  the  end 
ef  preserving  the  sanctity  of  tbe  instrument 
However,  writers  no  fraudulent  intoit  inter- 
vmes,  we  believe  the  original  consideration 
ought  not  to  become  contaminated  as  a  re- 
sult of  an  innocmt  act  so  aa  to  dtfeat  its 
enforcement  It  la  true,  In  this  and  every 
other  case  where  the  alteration  Is  material, 
it  la  prima  fade  fritudnlent  Wbltmer  v. 
Frye,  10  Mo.  848;  2  Am.  &  Eng.  Enc.  Law 
(2d  Bd.)  ISB,  18& 

Notwltbstaodlng  the  alleged  alteration  was 
prima  tacte  fraudulent  ibe  court  perampto- 
rlly  directed  a  verdict  for  tbe  plaintiff  on  the 
third  count  to  the  extent  of  tbe  original  In- 
debtedness for  vriildi  tbe  notes  were  given, 
as  though  the  original  consideratioa  wore  not 
Inoculated  or  Infected  by  tbe  ftandulent  act 
of  the  plaintiff  In  materially  altering  tbe 
notes.  Tbls  was  «Tor  under  the  established 
rule  of  law.  It  la  true  that  plaintiff  Is  «i- 


titled  to  recover  on  tike  third  OBont,  even 
though  the  instrnmenta  woe  altered.  If  then 
was  no  fraudulent  pnrpooe  or  intent  In  suck 
alteraUoo.  but  if  tbe  notes  were  deeignedlr 
changed  with  a  fnudnlent  purpose,  tben,  as 
a  result  of  audi  miaomduct  the  law  not  only 
fortdda  a  reoovur  <m  flw  iiote%  but  deniea 
relief  on  tbe  original  conal deration  as  well. 
Th»  doctrine  Is  thus  ancclnctly  stated  in  2 
Am.  ft  Bug.  Enc.  Law  (2d  Bd.)  200:  *rrfa« 
rlgbt  to  sncb  recovery  is  dependent  on  wheth- 
er the  alteration  was  Innocently  made,  with- 
out any  Intsnt  to  deftaud,  or  was  made  for 
a  fraudulfflit  purpoae.  -Where  a  written  In* 
atrument  la  altond  without  any  firanduloit 
Intent  althooi^  the  writing  la  avoided,  the 
promisee  may  recover  upon  the  original  con- 
sideration.'*   Again  in  tbe  same  treatise 
(volume  2;  p.  202)  tbe  rule      Hius  stated : 
**Wtaae  tbe  bolder  of  a  written  aecurity.  or 
evidence  of  dd>t,  baa.  with  intent  to  defraud 
bis  debtor,  altwed  tbe  Instrument  In  a  ma- 
terial reapect  no  recovery  can  be  bad  on  tbe 
original  o(nisld6ratlon.   Hence  a  fraudnloit 
aa  wdl  aa  material,  alteration  of  a  pranis- 
sory  note  by  the  payee  will  prevent  him  from 
recovering  on  either  the  note  or  tbe  original 
conatteration."  Trow  t.  Olen  Oove  Standi 
Co..  1  Daly  (N.  T.)  280;  White     Hasa,  82 
Ala.  480;  70  Am.  Dec.  648;  Toomer  v.  Rut- 
land, 67  Ala.  879,  20  Am.  Rep.  722;  Green 
V.  Sneed,  101  Ala.  206,  18  South.  277.  46  Am. 
St  Rep.  119,  dting  1  Am.  ft  Bug.  Enc.  Law 
(let  Ed.)  620;  Black  t.  Bowman,  16  lU.  App^ 
166 ;  Wallace    Wallace,  8  UL  App.  69 ;  Bal- 
lard V.  Franklin  L.  Ins.  Go^  81  Ind.  289; 
Warder,  eta.  Oo.  v.  WlUyard.  46  Mian.  531. 
48  N.  W.  800.  24  Am.  et  Rep.  280;  Smith 
V.  Mace,  44  K  H.  668;  Booth  T.  Powers,  66 
N.  T.  22;  Kennedy  v.  Orandell,  8  Iaus.  (N. 
T.)  1;  Blade  t.  Noland,  12  Wend.  (N.  Y.) 
178,  27  Am.  Dec  126;  Gluto  t.  Small,  17 
Wend.  (N.  T.)  288. 

Tbe  only  authority  we  have  been  able  to 
find  in  tbla  state  on  the  inedse  quesUcm  here 
presented  is  Whitmer  t.  Fito.  10  Ma  348. 
In  that  case  It  Is  said:  "Where  a  party,  by 
his  own  act  rendras  an  instrument  so  that  it 
cannot  be  tbe  foundation  of  any  legal  reno- 
edy,  be  will  not  be  permitted  to  prove  the 
covenant  or  promise  contained  in  it  by  any 
other  evidence:  This  principle  will  prevent 
a  reaort  to  the  common  counte  in  order  to 
auataln  the  plaintUTs  tlgtkt  of  recovery."  X 
Oremleaf.  684.  From  a  casual  reading  of 
this  case  It  would  aeem  to  Indtcato  Uiat  the 
principle  forbids  a  recovery  on  the  orlctnal 
consideration  asserted  in  tbe  common  oounta, 
even  tiiougb  tbe  alteratim  were  not  frand- 
uloiUy  made,  bat  iqwn  a  doee  study  of  th« 
opinion  we  bdleve  tbe  court  bad  in  mind  and 
asserted  tbe  doctrine  wbldi  obtaina  In  e^err 
other  jurisdiction,  so  far  as  we  have  t>een 
able  to  ascwtaln.  that  a  recovery  may  not 
be  bad  on  tbe  original  consideration  vbere 
there  was  fraud  in  altering  the  Instranaent. 
It  aM>eara  In  tbe  opinion  referred  to  that 
the  alteration  waa  thm  dodared  to  be  prtmm 
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fade  frandalent,  and  no  dont)t  tlie  court  had 
this  fact  In  mind  when  stating  the  principle 
In  the  language  above  quoted. 

By  reference  to  the  anthorltlea  dted  by 
the  Supreme  Court  for  the  doctrine  there  as- 
serted, It  Is  obTlous  that  no  Tarlatton  from 
the  principle  which  generally  obtains  was  In- 
tended. 1  Oreenleaf  (Edition  of  1842)  634. 
is  the  only  authority  cited.  By  reference  to 
that  authority  It  appears  that  Professor 
Qreaileaf  states  the  doctrine  precisely  as 
stated  In  the  excerpt  from  2  Am.  &  Eng.  Enc 
Law  (2d  Ed.)  200 ;  that  Is  to  say,  It  Is  only 
where  It  appears  the  alteration  was  made 
with  a  fraudulent  design  no  recovery  can  be 
had  on  the  original  consideration.  Then,  too, 
upon  an  examination  of  the  authorities  cited 
by  Professor  Oreenleaf,  to  support  the  doc- 
trine, the  principle  Is  fully  Illustrated  and 
applied.  See  Marteudale  t.  Follet,  1  N.  H. 
95,  and  Newell  v.  Mayberry,  3  Leigh  (Va.) 
250,  23  Am.  Dec.  261.  Instead  of  instructing 
a  verdict  for  the  plaintiff  on  the  third  count, 
the  court  Aould  have  submitted  the  question 
as  to  whether  or  not  the  notes  were  altered 
by  the  defendant  after  execntlon  without  the 
plalntllTa  conaent,  and.  If  so,  whether  such 
alteration  was  designedly  done  with  a  fraud- 
ulent Intent  In  the  event  the  Jury  finds  the 
alteration  to  be  fraudulent,  then  a  recovery 
shonid  be  denied  on  the  original  oonsidera- 
tion ;  otherwise  it  may  be  allowed  on  that 
count  in  tbe  petition. 

For  the  error  referred  to,  the  Jud^CTt 
will  be  reversed,  and  the  cause  lemanded.  It 
it  M)  OTdered.  All  concur. 


OOOFm  WAQOX  it  BUGGY  00.  t.  OOR- 
MBLL. 

(Springfldd  Onirt  of  Appeala.  KJiMonri.  Jan. 
8.  19ia) 

COBPOBATTOnS  (J  672^  —  FOBMOH  OOBPOBA- 

TioNs— C01CPUA.NOB  WITH  Laws— Plbadino. 
niat  a  foreign  corporation  has  not  complied 
with  tbe  laws  of  the  domestic  state,  Incapacitat- 
ing it  to  sue,  is  a  matter  of  defense,  and  that  It 
has  need  not  be  alleged  by  the  corporation  suing 
as  plaintiff. 

[Ekl.  Note.— For  other  eaies,  see  Corporadona, 
CealL  Dig.  H  MiO,  2647;  Dec  Dig.  |  672.*] 

Appeal  tnm  drcolt  Court,  Barttm  Coun- 
ty; B.  G.  Tharman,  Judge. 

Action  1^  the  Go<9er  Wagon  &  Buggy  Com- 
pany acalnst  O.  A.  Cornell.  From  a  Judg- 
ment for  defendant,  entered  on  a  demurrer 
to  the  complaint,  plainticr  appeals.  Reversed 
and  remanded. 

See,  also,  131  Mo.  App.  344,  111  S.  W.  621. 

The  petition  in  this  case  alleges  that  plain- 
tiff is  a  corporation  Incorporated  under  the 
laws  of  the  state  of  Iowa,  but  makes  no 
statemrat  as  to  whether  or  not  It  has  com- 
plied with  the  laws  of  this  state  relating  to 
foreign  cwporatioiis.  The  petition  then  de- 


clares upon  two  promissory  notes  alleged  to 
have  been  executed  by  defendant  To  this 
petition  the  defendant  demurred  upon  tbe 
ground  that  It  did  not  show  that  plaintiff 
had  capad^  to  sue  end  that  it  did  not  state 
a  cause  oi  action.  This  demurrer  was  sus- 
tained, and  plaintiff  baa  appealed. 

J.  B.  UcGllvray,  for  appellant  Col^  Bnr^ 
nett  ft  Moore^  for  respondent 

COX,  J.  As  the  canBe  of  action  stated 
was  in  proper  fonn,  the  court  must  have  sus- 
tained the  donnrrer  to  this  petition  upon 
the  ground  that  It  did  not  state  that  plaintiff 
had  complied  with  the  laws  of  fliis  state  au- 
thorising foreign  corporations  to  do  busi- 
ness in  this  state.  It  Is  true  that  a  foreign 
corporation  who  has  not  compiled  with  the 
laws  of  this  state  cannot  maintain  an  ac> 
tlra  In  the  courts  of  this  state,  but  this  la  a 
matter  of  defense,  and,  to  be  anllable,  most 
be  pleaded  1^  the  defendant;  hoice  It  Is  not 
necessary  for  plahitifl  to  allege  In  this  petl- 
tl<m  that  It  had  complied  with  the  provtsltms 
of  our  statutes  In  rdation  to  fdreign  corponi- 
ti(His,  and  a  danunw  ought  not  to  be  sus- 
tained for  that  reason.  Sdentlflc  Am^can 
Club  V.  Horchlts,  128  Mo.  App.,  loc  clt  679, 
106  S.  W.  1117;  Parlln  &  Orendorf  v.  C.  V. 
Boatman,  84  Mo.  Aiq>.,  loc.  clt  7S;  American 
Insurance  Co.  r.  Smith,  78  Mo.,  loc  dt.  371. 
39  Am.  R^.  617;  United  Shoe  Machinery 
Co.  T.  Ramlose,  210  Mo.  631.  100  S.  W.  667. 

The  action  of  the  court  In  sustalnli^  this 
demnrrer  was  error. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded.   All  concur. 


COCHRAN  T.  CITY  OP  SPRINGFIELD. 
(Springfield  Court  of  Appeala.   Missonri.  Jan. 
8,  1910.) 

1.  MumCIFAI.  COBFOUTIONS  (|  821*)— TOBTP 

— DsFECTS  in  Stbebts— Actions  fob  Injd- 

BIES— QUESTIOlf  fob  JuBT. 

In  an  action  for  InjnrieB  from  defects  in  a 
city  itreet,  evidence  heU  Bufflcient  to  take  tbe 

Siestion  of  plaintiff's  cmtrlbntory  negligence  to 
e  jury. 

[Bd.  Note.^For  other  cases,  see  Municipal 
Corporations,  Dec.  Dig.  1 821.*] 

2.  Appeal  and  Ebbob  d  1001*)— Review— 

SUFFICIENCT  OF  EVIDENCE. 

Where  the  evidence  is  sufficient  to  warrant 
tbe  submission  of  an  Issue  to  the  jury,  and  It  is 
submitted  with  appropriate  Instmctlons,  the 
finding  of  the  jarjr  la  conclusive. 

[EM.  Note,— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  3922,  3028-3934;  Dec.  Dig. 
f  1001.*] 

3.  Municipal  Cobpobations  (|  822*)— Tobts 
-Defects  in  Stbeets— AcnoNS  torn  Inju- 
ries—I  nstbuctions. 

In  an  action  for  injuries  from  defects  in  a 
city  street,  wbere  evidence  of  notice  to  the  city 
clerk  of  the  defect  was  admitted  without  objec- 
tion, and  the  clerk  called  as  a  witness  to  deny 
that  he  received  notice,  it  was  proper  to  refose 
to  instruct  that  as  a  dty  clerk  had  nothing  to 
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do  with  the  repair  <tf  the  street,  notice  to  him 
waa  not  notice  to  the  city. 

[Bd.  Note.— For  other  caeee,  see  Municipal 
CorporatioQB.  Dec.  Dig.  }  822.»] 

4.  Appeai,  and  Gbbob  (8  1067*)— Review— 
Habuless  Ebrob— iNBTEncnONB. 

In  an  action  for  injuries  from  a  defective 
sidewalk,  a  refusal  to  charge  that  notice  of  the 
defect  given  to  the  city  clerk,  which  was  In  evi- 
dence, WB>  not  notice  to  the  city,  the  clerk  hav- 
ing D(^i«  to  do  with  the  repair  of  streets,  was 
haimlesa  error,  where  It  was  also  In  evidence 
that  defect  had  existed  from  one  to  four 
months ;  that  the  street  commissioner  had  pass- 
ed over  the  place  several  times  prior  to  the 
accident,  and,  a  day  or  two  before  it,  tuid  or* 
dered  the  denct  repaired. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  f  1067.*1 

5.  MUNICIPAI.  COBPOBATIons  ($  803*)— TOBTS 

—Defects  in  Streets— Negligence. 

A  city  is  required  to  keep  all  of  its  walks 
in  a  reasonably  safe  condition,  and  a  person 
ndng  them  need  not  esercise  greater  care  while 
OD  a  cross-walk  than  apon  oiulnary  sidewalks. 

[Ed.  Note. — For  other  cases,  see  Municipal 
Obrporationa,  Cent  Dig.  H  1673,  1682;  Dec. 
Dig.  S  803.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; A.  B.  Lovan,  Special  Judge. 

Action  by  Martha  L.  Cochran  against  the 
Clt7  of  Springfield.  Judgment  for  plaintUT, 
and  defendant  appeals.  Affirmed. 

Action  tor  damages  alleged  to  have  been 
received  by  plaintiff  by  reason  of  a  fall  upon 
a  cross-walk  across  Lynn  street  on  the  west 
side  of  BooDTUle  street  In  the  dty  of  Sprlng- 
fltid.  The  evidence  shows  that  this  cross- 
wallE  was  constructed  out  of  planks  some  V£ 
feet  long,  with  crosspieces  under  the  ends,  to 
wmch  the  planks  had  been  nailed.  That  at 
the  time  of  the  accident  these  crosspieces 
had  rotted.  The  boards  were  then  lying  up- 
on the  ground,  and  the  ends,  by  the  action  of 
the  sun.  had  cupped  up.  And  that  the  plain- 
tiff, In  passing  over  this  walk  stepped  near 
the  end  of  one  board,  whlcb  gave  down  with 
ber  weight  She  then  tripped  upon  the  end 
of  the  other  board,  fell,  and  was  injured. 
Trial  was  had  before  a  jury,  resulting  In  a 
verdict  for  plaintiff  for  |750,  and  defendant 
has  appealed. 

J.  H.  Mason  and  O.  E.  Gorman,  for  ai^- 
lant  Hamlin  &  Seawell,  for  re^ndent. 

COX,  J.  (after  stating  the  facts  as  above). 
Appellant  contends  that  tills  cause  ought  to 
be  reversed  for  the  reason  that  the  evidence 
conclusively  shows  that  the  plaintiff  was 
guilty  of  contributory  negligence,  and  hence, 
cannot  recover.  It  is  also  contended  tliat  the 
court  committed  error  in  refusing  iastrnc- 
tlons  asked  by  defendant. 

Appellant  asked  an  Instruction  In  the  na- 
ture of  a  demurrer  to  the  testimony,  upon 
the  theory  that  plaintiff's  negligence  would 
preclude  a  recovery.  We  have  carefully  gone 
over  the  testimony  In  this  case,  and  do  not 
think  this  itositlon  of  appellant  can  be  sus- 
tained by  the  testimony.   Plaintiff  testified 


that  she  knew  that  ,tbe  boards  on  the  walk 

cupped  up  at  tlie  Mids,  but  did  not  Jatow  they 
were  rotten  underneath,  and  did  not  know 
that  the  boards  would  give  down  when  stepped 
upon,  that  she  and  other  persons  had  pawed 
over  this  walk  a  number  of  tlmeB,  and  that 
on  the  occasion  of  the  accident  die  was  wallc- 
ing  along  with  care,  as  she  usually  did.  The 
evtdrace  also  showa  ttiat  thhi  cross-walk  was 
located  in  a  poptllons  section  of  the  dty,  and 
was  traveled  over  a  great  deal  by  residents 
of  the  city.  Itaeae  facts,  If  true»  would  not 
show  the  plaintiff  guilty  of  contrllKitoz7  neg- 
ligence, but  rather  would  show  that  sbe  wAa 
using  propa  care  at  the  time  of  the  accldoit. 
The  fact  that  the  boards  wwe  cupped  up  at 
the  ends  would  not  necessarily  convoy  Infor- 
mation to  the  traveler  that  they  wrae  not 
supported  underneath,  and  hence  would  give 
down  if  stepped  upon.  This  point  must  be 
ruled  against  appellant  The  question  of 
plaintiff's  contributory  negligence  was  one 
for  the  jury  under  the  evidence,  and  was  sub- 
mitted to  ttion  by  appropriate  Instructions. 
The  jury  found  in  bee  favor,  and  that  Is  bind- 
ing upon  us. 

The  next  qneation  Is  that  of  notice  to  the 
city  of  the  dtfective  condition  of  the  walk, 
and  oKnrtunity  to  repair  It  before  the  In- 
jury. On  this  issue  there  was  ample  testi* 
mony  that  the  walk  liad  been  out  of  repair  a 
sufficient  time  that  knowledge  on  the  part  of 
the  city  could  be  inferred  therefrom.  The 
only  difficulty  lies  In  the  fact  that  a  witness 
waa  i>ermltted  to  testify  that  he  had  notified 
the  city  clerk  of  the  condition  of  the  walk 
some  time  before  the  Injury.  It  la  now  con- 
tended by  appellant  that  It  was  no  part  of 
the  duty  of  ttie  city  ciwk  to  look  after  the  re- 
pair of  fho  dty  walks;  and  hence  notice  to 
him  was  not  notice  to  the  dty,  and  an  1d- 
Btructlon  to  that  ^ect  was  asked  by  defend- 
ant and  refused  by  tiie  court  We  agree  witb 
the  appellant  that  the  dty  clerk  was  not  the 
proper  offldal  to  notify  of  the  condition  of 
the  walk,  but  we  are  coi^nmted  with  the  fol- 
lowing facts:  When  this  testimony  was  of- 
fered It  was  allowed  to  go  in  wltliout  objec- 
tion, and  defendant  placed  the  dly  clerk  on 
the  stand  to  deny  that  such  notice  had  been 
given  him.  After  tiavlng  treated  the  question 
of  notice  to  the  city  dark  as  an  issuable  fact 
during  the  taking  of  testimony,  we  are  of 
the  opinion  that  it  was  not  error  to  r^se  the 
instruction  ac&ed,  which  told  the  jury  that 
notice  to  tlie  city  clerk  was  not  notice  to  the 
dty.  This  Instmction,  if  given,  would  have 
had  the  same  practical  effect  as  one  with- 
drawing the  objectlonabie  testimony  from  the 
jury,  and  a  party  who  allows  testimony  to 
go  In  wltboQt  objection  should  not  be  heard 
to  complain  if  a  court  should  afterward  re- 
fuse to  withdraw  it  Maxwell  v.  Railway.  85 
Mo.  95;  Flanagan  Mill  ft  Elevator  Companj^ 
V.  Adams  Oraln  Company,  115  Mo.  App.  542. 
00  S.  W.  1085.   In  this  case,  the  evidence 
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showed  that  the  walk  had  been  out  of  repair 
for  from  one  to  four  months,  and  the  city 
street  commissioner  had  passed  by  It  several 
times  before  the  Injury,  and  bad  ordered  It 
repaired  one  or  two  days  before  the  Injury, 
and  the  question  of  notice,  as  shown  by  this 
testimony,  was  snhmltted  to  the  jury  by  cor- 
rect inBtructlons.  Hence  the  verdict  could 
bardly  have  been  otherwise  than  as  It  was, 
even  if  this  ohjectlonable  testimony  had  been 
excluded. 

The  defradant  also  asked  an  instruction  to 
the  effect  that  plaintiff  was  required  to  exer- 
cise greater  care  while  passing  over  a  cross- 
walk- than  upon  an  ordinary  sidewalk.  This 
Instruction  was  refused,  and,  we  tbink,  right- 
ly  BO.  It  Is  the  dnty  of  a  city  to  keep  all  its 
walks  In  a  reasonably  safe  condition  for 
tTavel,  and  we  know  of  no  rule  of  law,  nor 
can  we  see  any  reason  that  would  Justify  the 
position,  that  a  party  is  required  to  use  great- 
er care  upon  a  croas-waUc  than  ujwn  any  oth- 
er walk. 

The  case  was  fairly  tried,  the  evidence  is 
ample  to  sustain  the  verdict,  and  the  Judg- 
ment will  be  affirmed.  All  concur. 


STATE  V.  RGEO. 
(Springfield  Court  of  Appeals.   Missouri.  Jan. 

8,  loia) 

1.  Wbapohb  (S  17*)  —  Cabbtiiio  Ooncxaleu 
Wkaporb— iNsntnonoNS. 

In  a  prosecution  for  CBTrying  concealed 
weapons,  the  conrt  properly  inatructed  the  jury 
that  If  they  found  troia  the  evidence  that  ac- 
cused, in  a  certain  count;;  in  the  state  of  Mis- 
souri, on  or  about  a  specified  date,  did  unlaw- 
fully carry  and  conceal  on  or  at)oat  his  person 
a  certain  dangeroas  weapon,  to  wit,  a  revolving 
pistol,  they  wonld  find  turn  guilty  and  assess  bin 
punishment  at  a  fine  not  lees  than  $50  or  Im- 

Srisonment  in  the  connty  Jail  not  less  than  five 
ays,  nor  more  than  dx  mtrntlis,  or  by  both  sn«b 
fine  and  Imprisonment. 

CBd.  Note.— For  otbw  cases,  see  Weapons, 
Dec.  Dig.  }  17.*] 

2.  Weapons  ({  17*)— CABBTiNa  OimcBAiJED 

W^APOnS— I  RB-ntUCTIONS. 

As  the  statute  provides  it  shall  be  a  good 
defense  to  a  prosecution  for  canning  concealed 
weapons  if  defendant  shall  show  that  he  has 
t>een  threatened  with  great  bodily  harm,  or  bad 
good  reason  to  carry  the  same  in  the  neces- 
sary defense  of  his  person,  home,  or  property, 
an  Instruction  which  required  the  jury  not  only 
to  find  that  he  had  been  threatened  with  great 
bodily  harm,  but  also  that  be  carried  the  weapon 
in  the  necessary  defense  of  his  person  or  prop- 
erty, and  omitted  the  words  "good  reason  to 
carry  the  same,"  is  erroneous!. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Dec  Dig.  i  VTM 

8.  WkAPORS   (I  17*)— CABBTinO  GonciALiD 
WXAFOirs— BUBDEN  OF  ^OOF. 

The  defense  that  accused  carried  a  con- 
cealed weapon  because  he  bad  been  threatened 
with  great  bodily  barm,  or  had  good  reason  to 
carry  It  In  the  necessary  defense  of  his  person 
or  proper^,  ta  affinsauve,  and  the  bnrden  la 
on  him  to  prove  it 

[Ed.  Note.--For  other  cases,  sea  WMpons, 
Cebt.  Dig.  I  2ft;  Dec  Dig.  |  17.*] 


4.  Weapons  (I  13*)— Oarbtxno  Conoxalkd 
Weapons— Thbeats  as  a  Defense. 

In  a  prosecution  for  carrying  a  concealed 
weapon,  defended  on  the  ground  that  accused 
had  been  threatened  with  great  bodily  harm  jus- 
tifying him  in  carrying  it  in  good  faith  and  on 
account  thereof,  the  mere  fact  that  he  can  prove 
that  some  one  has  uttered  words  against  him 
amounting  to  a  threat  does  not  entitle  him  to 
an  acquittal,  but  he  should  offer  testimony  show- 
ing the  threat  was  made  under  circumstances 
justifying  him  in  carrying  the  weapon  in  good 
faith  and  on  account  uiereof. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  |  17 ;  Dec  Dig.  f  1&*] 

An>eal  from  Circuit  COnrt,  Stone  Connty ; 
John  T.  Moore,  Judge. 

John  Reed  was  convicted  of  carrying  con- 
cealed weapons,  and  he  appeals.  Reversed. 

G.  W.  Tbornberry  and  Vlles  &  Scott,  for 
appellant   W,  E.  Kenfro,  for  the  State. 

GRAY,  J.  On  the  5th  day  of  October,  1908, 
tbe  prosecuting  attorney  of  Stone  connty  filed 
an  information  charging  the  defendant  with 
the  offense  of  carrying  concealed  weapons 
and  In  the  presence  of  certain  persons,  ex- 
hibiting the  same  In  a  rude  and  threatening 
manner.  On  November  Bth  the  defendant, 
having  entered  a  plea  of  not  guilty,  was  tried 
and  convicted  by  a  Jury  on  a  charge  of  car- 
rying such  weapon,  and  his  punishment  as- 
Bessed  at  five  days'  imprisonment  in  the  coun- 
ty jaU. 

There  was  uncontradicted  testimony  that 
tbe  defendant  carried  concealed  upon  his  [>er- 
eon  a  revolver,  prior  to  the  filing  of  tbe  In- 
formation In  this  case.  He  defended  on  the 
ground  that  his  life  had  been  threatened, 
and  that  he  had  good  reasons  to  carry  the 
same  in  the  necessary  defense  of  his  person 
and  property.  Tbe  prosecuting  attorney  tes- 
tified in  behalf  of  tbe  state,  and  on  cross- 
examination  be  admitted  that  the  defendant 
had  come  to  him  and  told  him  of  the  threats 
against  his  life  that  certain  persons  had 
made,  and  also  testified  that  one  Harmon 
had  come  to  him  and  told  him  of  the  threats 
that  be  had  heard  certain  persons  make 
against  the  life  of  the  defendant  He  fur- 
ther testified  tbat  the  defendant  asked  him 
permission  to  carry  a  revolver  on  account 
of  these  threats.  Tbe  defendant  testified  in 
his  own  behalf  of  the  threats  he  heard  cer- 
tain persons  had  made  against  his  life,  and 
that  he  carried  his  revolver  on  account  thereof. 

The  court,  in  behalf  of  the  state,  gave  the 
following  Instruction :  "If  you  find  and  be- 
lieve from  the  evidence  tbat  John  Reed,  in 
the  county  of  Stone  and  state  of  Missouri, 
on  or  about  the  29th  day  of  July,  1908,  did 
unlawfully  carry  concealed  upon  or  about 
his  person  a  certain  dangerous  and  deadly 
weapon,  to  wit,  a  revolving  pistol,  you  will 
find  the  defendant  guilty  and  assess  his  pun- 
ishment at  a  fine  not  less  than  $50,  or  im- 
prisonment in  the  count7  Jail  not  less  than 
five  days,  nor  more  than  bIx  months,  or  by 
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both  neb  fine  and  fmprlBosment."  This 
Inatnictloa  meets  with  our  approTa). 

The  court  also  gare  the  following  instruc- 
tion :  <mie  law  permits  a  man  to  carry  con- 
cealed weapons  under  certain  coDdltlons,  If 
you  find  and  beHere'from  the  evidence  that 
the  defendant  had  }feea  threatened  with  great 
bodily  harm,  and  be  carried  said  weapon  in 
the  necessary  defense  of  bis  person  or  prop- 
erty, tbtax  in  that  case  yon  should  acquit  the 
defendant"  This  instruction  Is  tai  two  par- 
ticulars WTODg,  The  statute  reeds :  "It  shall 
be  a  good  defense  if  a  dtfendant  shall  show 
that  he  has  been  threatened  with  great  bod- 
ily harm,  or  had  good  reason  to  carry  the 
same  In  the  necessary  defense  of  his  person, 
home  or  property."  The  instruction  required 
tbe  Jury  not  only  to  find  that  he  bad  been 
threatened  with  great  bodily  harm,  but  also 
that  be  carried  Uie  weapon  in  the  necessary 
defense  of  his  person  or  property.  Again, 
tbe  statute  only  required  him  to  show  that  he 
had  good  rea«on  to  cany  the  same  in  the 
necesssEy  defiense  of  his  property,  but  the 
instmctlon  entirely  omitted  the  words,  "good 
reason  to  carry  the  samew" 

The  defoidant  clahns  that  the  cause  should 
simply  be  reversed  without  r^anfflng.  The 
defmse  that  he  carried  the  weapon  because 
he  had  been  threatened  with  great  bodily 
barm,  or  that  be  had  good  reason  to  carry 
the  same  In  the  necessary  defense  of  his  par- 
son or  property.  Is  an  affirmatlTe  defense, 
and  tbe  burden  is  upon  him  to  prove  the 
same.  State  v.  Levisay,  80  Mo.  App.  633; 
State  V.  HoTls,  135  Mo.  App.  544, 116  8.  W.  6. 

It  was  didmed  him  that  the  threats 
against  his  lite  were  made  to  one  Harmon, 
who  told  Mm  and  the  prosecnUng  attorney 
thereof.  Harmon  was  not  placed  upon  tbe 
stand,  and  It  may  be,  upon  another  trial, 
that  Harmon's  testimony  may  be  produced, 
and  it  may  be  shown  that  the  threats  were 
not  made.  And  we  do  not  believe  that  the 
mfere  fact  that  a  person  can  prove  that  some 
one  has  uttered  wcwds  a^inst  him  amount- 
ing to  a  threat  entitles  bim  to  an  acquittal  of 
the  diarge  herein  made.  The  threat  may 
have  been  made  as  a  joke,  and  tbe  defendant 
so  understood  it  Tbe  dtfendant  should  of- 
fer testimony  showing  that  tbs  threat  was 
made  under  sncih  drcnmstances  that  Justified 
him  In  canylng  Uie  weapon  in  good  faith 
and  on  account  Uiereof.  Tbe  Judgment  Is 
ther^ore  reversed  and  the  cause  rananded. 
All  concur. 

CURTIS  «t  al  T.  LAUGHLIN. 
{St  Louis  Cburt  of  MlHonxi.  Jan.  4, 

1.  Thcam  a  61*)— iNTBBBSTorlkuBTEB— Suit 

TO  TCBHINATB  O^UBT. 

'Wnere  a  divorce  decree  provided  that  to 
eecare  payment  of  alimoDy  to  tbe  wife  the  hue- 
band  shoald  convey  property  to  a  trustee,  to  be 
designated  by  the  wife,  and  thereafter  under 
sndi  deeie*.-  and  deidgnatlon  and  agreements  be> 


tween  tbe  parties,  property  was  held  by  the 
trustee,  he  was  not  a  trustee  with  an  interest, 
and  a  court  of  equity  had  jDrisdictifm  of  *  salt 
to  tenninate  the  trust. 

[Ed.  Note.— For  other  cases,  see  TnatM.  Gent 
IMg.  I  8S;  DecL  Dig.  |  61.*] 

2.  Affeai,  aivd  EbBOB  (i  173*)  —  Revibw  — 
Thkoby  of  Cattse  ih  tbiai.  Ooubt. 

Where,  in  a  suit  by  the  beneficiary  agaiBst 
the  trustee  to  tenninate  the  trust,  defendant  de- 
clared in  the  trial  court  that  he  was  anxious  to 
be  relieved  of  tbe  trust,  and  it  appeared  that  the 
cause  was  an  amicable  one  and  instituted  to  re- 
lieve him  of  the  funds,  he  cannot  defend  on  ap- 
peal that  there  was  no  trust,  or  that,  if  there 
was  <Kie,  the  court  had  no  Jurisdiction,  etc 

lEid.  Note.— For  other  cases,  see  Appeal  and 
Error,  Ceot  Diff.  H  1079,  1060;  Dec  Dig.  t 
173.*] 

8.  Appkai,  AMD  VSbror  ffi  179*)  —  Pbbskhta* 
TiOH  or  QirmioNs  ih  Tbiai,  Coubt. 

Where,  In  a  suit  by  the  benefldary  to  ter^  . 
minate  a  trust,  the  trustee  merely  a^ed  in  the 
trial  court  sufficient  comi>ensatiou  as  a  fee  for 
his  Bttoxney,  and  he  introduced  do  evtdotce  to 
show  what  services  the  attorney  had  zmdere^ 
or  what  would  be  a  reasonable  fee,  and  saved  no 
exceptions,  except  to  tbe  overruling  of  a  motion 
for  new  trial,  and  made  no  objectim  to  any  rul- 
ing of  the  court,  or  to  the  court's  takina  the 
case  under  advisement  without  hearing  evidence 
as  to  a  fee,  on  appeal,  fee  fixed  by  tiie  the  trial 
court  would  not  be  disturbed. 

[Ed.  Not& — For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  H  1137,  1139;   Dec  Dig.  | 

Appeal  from  St  Louis  Circuit  Court;  Hu^ 
go  Muench.  Judge. 

Action  by  Matilda  Curtis  and  others 
against  Henry  D.  Laughlln.  From  a  judg* 
ment  In  favor  of  plalntifte,  defoidant  ap- 
peals. Affirmed. 

John  W.  Wood,  for  appelant  P.  P.  Ma- 
son, for  respondents. 

GOODS,  J.  At  the  April  term.  18S3,  of 
the  circuit  court  of  the  CUj  of  St  Louis,  a 
decree  of  divorce  was  entered  in  favor  of 
plaintifl  Matilda  Cortis,  then  M&tUda  WeyU 
against  her  Uien  husband  August  Weyl. 
whldi  decree,  among  other  things,  inrorlded 
that  to  secure  payment  of  alimony  decreed 
in  favor  of  Matilda  Curtis  (Weyl)  said 
Augustus  Weyl  stumld  convey  to  sudi  tnu- 
tee  as  she  should  denominate,  improved  real 
estate  In  the  city  of  St  Louis,  which  mmld 
produce  a  monthly  Income  of  $100  a  months 
to  be  hdd  by  said  trustee  during  ber  natural 
lifetime  and  at  her  deatti  to  vest  in  Kate- 
Luclle  Gould  and  Mary  Ficild  Weyl,  chil- 
dren of  Oie  two  parties,  share  and  share- 
alike.  The  person  selected  to  act  as  trustee 
was  defiraidant  and  he  continued  to  act 
from  the  time  be  was  diosen  in  188S,  to  the 
date  of  the  filing  of  tiie  present  suit  Augus- 
tus Weyl  and  Laughllu  owned  certain  resi- 
d»ces  on  Lucas  avenue  in  the  city  of  St. 
Louis,  the  title  to  which  stood  in  Laugfalln'a 
name,  and  at  the  request  of  said  Weyl, 
Lauglhlin  conveyed  to  Mrs.  CnrtlB,  then  Mrs. 
Weyl,  a  life  estate  in  the  premima  covered, 
by  two  of  t>e  bouses,  in  order  to  comidy 
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with  the  decree  for  allmiwy,  and  afterwards 
he  collected  the  rents  and  jwoflts  of  those 
premises,  and  paid  the  same  to  her  to  March 
9,  1882.  On  December  6.  1802,  MatUda  Cur- 
tis, or  Wey],  Augustus  Weyl,  and  Lan^ln 
bad  a  settlCTient  of  the  trust,  and  ascer- 
tained that  to  said  date  Langhlln  bad  paid 
to  Mrs.  Curtis  $10,200,  In  monthly  payments 
of  $100  e&ch,  had  paid  certain  special  and 
general  taxes  on  the  premises  In  which  she 
had  a  life  estate  and  other  expenses  as  trus- 
tee, 80  that  the  disbursements  by  him  to 
said  December  6th,  exdusiTe  of  the  money 
paid  directly  to  Mrs,  Weyl,  were  $5,767.74. 
The  parties  also  found  the  total  receipts  of 
Langblln  as  trustee  to  said  date  amounted 
to  $12,656.90,  and  bis  total  disbursements 
$15,957.74,  leaving  a  balance  In  his  favor  of 
$3300.06,  in  which  amount  Augustas  Weyl 
was  Indebted  to  blm.  On  July  28,  1896.  the 
feame  three  parties.  Mrs.  Curtis,  Augustus 
Weyl,  and  Langhlln,  ent»ed  Into  a  written 
agreement  regarding  the  trust  In  which  they 
recited  the  settlement  had  on  December  6, 
1802;  found  that  since  said  date  Langblln 
had  paid  out  $700  and  was  chargeable  with 
$574  of  receipts,  leaving  a  balance  In  bis  fa- 
vor which  had  accrued  between  December  6, 
1892,  and  July  28,  1893,  of  $126,  which  Au- 
grnstus  Weyl  owed  blm;  also  that  Matilda 
CnrtlB  owed  him  $150  for  moneys  advanced 
to  her.  The  agreement  recited  a  prior  agree- 
ment of  March  8,  1892,  hetwe^  Langblln 
and  Mrs.  Curtis,  pursuant  to  which  she  had 
quitclaimed  to  him  all  her  right,  title,  and 
Interest  In  certain  buildings  on  Lucas  ave- 
nue. This  interest  consisted  of  the  life  estate 
which  Langblln  had  conveyed  to  her  at  the 
request  of  Anguetus  Weyl  In  lots  owned  by 
Weyl,  the  title  to  which  stood  in  Lanolin's 
name.  The  agreemrait  of  July  28,  1898,  re- 
cited fnrther  that  Mrs.  Curtis  consented  to 
the  sale  of  the  premises  In  which  she  had 
quitclaimed  a  life  estate  to  Laughlln,  "with 
a  view  to  reinvesting  the  proceeds  In  other 
property  In  whldi  she  was  to  be  given  a  life 
estate  in  Uen  of  the  life  estate  quitclaimed; 
and  cm  the  19th  day  of  said  month  (March, 
1802}  they  did.  as  an  added  feature  of  said 
contract,  agree  that,  in  lieu  of  said  Interest 
in  said  property,  said  Langhlln  should  con- 
vey to  her  (Mrs.  Curtis)  a  life  estate  In  the 
premises  immediately  east  of  Nos.  2808, 
Lucas  avenue,  which  contract  was  con- 
firmed by  said  Augustus  W^l;  the  aggre- 
gate proceeds  of  the  sale  of  said  premises 
by  said  Langhlln  being  $8,000."  The  agree- 
ment of  July  28th  farther  recited  that  since 
March  19,  1802,  Mrs.  Curtis  bad  changed  her 
mind  and  preferred  not  to  have  conveyed  to 
her  an  Interest  in  the  premises  last  describ- 
ed, but  Id  lieu  tbweof  that  Laughlln  should 
reinvest  the  sum  of  $8,000  In  other  property, 
In  which  be  should  convey  to  her  a  life  es- 
tate In  lieu  of  her  former  life  estate;  wh^«- 
fore  it  was  agreed  the  Indebtedness  of  Ma- 
tilda Curtis  to  Laughlln  was  canc^ed  and 
obliterated;  that  Augustas  Weyl  should  con- 


vey to  Laaghlln  the  premises  Kbs.  2825)  2827. 
and  2829  Lucaa  avenue  in  St  Louis,  and  In 
consideration  of  the  conveyance  Lau^lin 
should  receipt  in  full  for  the  moneys  advanc- 
ed to  Matilda  Curtis  over  and  beyond  the 
sums  he  had  received  as  trustee  from  the 
property;  which  surplus  bad  been  ascertain- 
ed to  be  $3,426.76;  that  It  should  be  the  obli- 
gation of  Laughlln  to  invest  $8,000,  the  pro- 
ceeds of  the  premises  sold  by  blm;  ard 
which  had  been  quitclaimed  to  blm  by  Mrs. 
Curtis,  In  real  estate  to  be  approved  by  ber. 
and  when  so  Invested  It  should  be  his  obli 
gallon  to  convey  to  ber  a  life  estate  in  Buctx 
premises,  and  until  the  Investment  was 
made,  he  should  not  be  liable  for  any  Inter- 
est on  the  fund  of  $8,000;  but  in  lieu  of  in- 
terest should  be  chargeable  from  month  to 
month  with  an  amount  equal  to  the  monthly 
net  Income  of  Nos.  2827  and  2829  Lucas 
avrane;  that  on  the  death  of  Matilda  Curtis, 
Laughlln  should  be  entitled  to  charge  the  re- 
mainder over  of  ber  life  estate,  with  what- 
ever sums  he  might  have  advanced  to  her, 
either  for  her  account  or  the  account  of  Au- 
gustus Weyl,  over  and  above  any  moneys  he 
might  be  chargeable  with  under  his  con- 
tract, and  aftw  he  had  been  thus  reimbursed, 
he  should  convey  by  quitclaim  deed,  the  re- 
mainder of  the  pnq>erty,  after  the  death  of 
Mrs.  Curtis,  to  hw  two  children  Mrs.  Gould 
and  Mrs.  Mamie  Townsend  (nde  Weyl). 
These.  In  substance,  were  the  provisions  of 
the  contract  of  July  28,  }893.  Laughlln  nev- 
er invested  the  $8,000  In  real  estate,  because 
the  other  parties  to  the  contract,  Matilda 
Weyl  and  Augustus  Weyl,  preferred  blm  to 
keep  the  money  in  his  hand&  This  suit  was 
Instituted  by  Mrs.  Curtis  and  the  children 
and  heirs  of  ber  daughter  Mrs.  Gould  and 
her  daughter  Mrs.  Humes  to  terminate  tbe 
trust,  and  have  I^aogblln  pay  over  tbe  fund 
In  his  hands  to  the  life  tenant,  Mrs.  Curtis. 
It  was  allied  and  proved  the  otha>  parties 
in  interest — that  Is  to  say,  Mra.  Humes  and 
her  grandidilldren,  the  children  of  ber  daugh- 
ter Mrs.  Gould,  and  Augustas  W^l,  ber  for- 
mer bnsband— had  transferred  to  Mrs.  Cur- 
tis all  their  r^ht,  title,  Interest,  and  claim  In 
and  to  tbe  fund.  The  petition  alleges  Langb- 
lln bad  signified  his  willingness  and  anxiety 
to  surrender  his  trust  and  pay  over  the  life 
interest  to  any  trustee  that  might  be  ap- 
pointed, but  feared  he  would  not  have  the 
right  to  do  so  without  the  consent  of  a  court 
of  equity.  The  prayer  of  tbe  petition  was  that 
the  court  decree  tbe  plaintiff  Matilda  Cur- 
tis was  the  owner  In  fee,  by  purchase,  of  the 
trust  fund  balance  held  by  Laaghlln,  and 
was  entitled  to  receive  tbe  same  from  said 
trustee  and  release  him  from  fnrther  liabili- 
ty; that  said  trustee  be  directed  to  pay  over 
to  her  any  balance  of  said  fund  In  bis  hands,, 
and  that  he  be  discharged  as  trustee  upon 
making  said  payment  The  answer  filed  waa 
a  general  denial.  At  the  trial  defendant 
Langhlln  was  put  on  tbe  stand  by  plalutlffSr 
and  idwtifled  the  ctrntract  of  Jidy  28.  1803, 
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whicdt  contract  was  then  introdnced  in  evi- 
dence. The  witness  identified  also  an  ac- 
count which  he  had  had  audited.  This  work 
was  done  in  Chicago  where  Laaghlln  resid- 
ed and  at  fala  request,  by  an  audit  company, 
and  showed  his  transactions  In  reference  to 
the  trust  from  December  19, 1899,  to  October 
28,  1908,  the  day  of  the  -trial  of  this  cause, 
and  a  balance  In  Lauglilln's  hands  on  said 
day  of  $2,774.18.  Laughlin  testified  that,  for 
the  purposes  of  this  case,  the  account  was 
sufficient  to  base  an  admission  on  by  him 
that  he  had  said  balance  in  Ills  taands.  Oth- 
er evidence  was  tti^  introduced  to  prove  the 
assignment  by  the  remaindermen  of  their  In- 
terests to  Matilda  Curtis,  and  plaintiffs  rest- 
ed. No  evidence  was  introduced  by  defend- 
ant, bnt,  instead,  he  addressed  the  court, 
stating  that  he  contended  the  contract  of 
July  28,  1893,  did  not  create  a  trust  In  ex* 
press  terms,  though  he  said  he  had  admln- 
"  istered  a  trust  for  Augustus  Weyl  for  a 
quarter  of  a  century;  had  treated  the  trust 
as  one  coupled  with  an  Interest  and  a  dis- 
cretion, and  under  his  discretion  the  fund 
had  dwindled  from  the  sum  It  was  originally 
to  $2,700,  on  account  of  advances  made  to 
Mrs.  Curtis  to  provide  for  her.  He  said  fur- 
ther he  did  not  believe  he  had  power  to  re> 
Ueve  hlmstif  of  bis  contract  obligation,  but 
the  court  had  power  to  accept  his  resignation 
and  make  a  decree  which  would  discharge 
him  from  furthH-  liability;  that  If  the  court 
had  power  to  discharge  him,  he  was  will- 
ing to  resign  and  turn  over  the  fund  to  the 
court,  and  let  the  court  do  with  It  as  it  saw 
fit;  that  he  insisted  on  the  payment  of  a 
lawyer's  fee,  as  he  had  discharged  the  trust 
without  compensation,  because  he  was  oitl- 
tied  to  none  If  It  was  a  trust  coupled  with 
an  interest,  but  If  it  was  a  naked  trust,  he 
was  entitled  to  compensation;  that  plaintiff' 
attorney  had  refused  to  concede  compensa- 
tion In  the  way  of  a  lawyer's  fee;  that  if 
defendant  was  forced  to  turn  over  the  money 
he  was  "entitled  to  enough  compensation  to 
pay  a  lawyer  to  come  in  here  and  defend 
the  case";  that  if  It  was  a  trust  coupled  witb 
an  Interest,  and  he  was  not  entitled  to  com* 
pensatlon,  the  only  thing  which  could  be 
done  was  to  turn  the  case  out  of  court  and 
leave  the  parties  where  they  were,  because 
he  was  not  answerable  for  tbe  fund  until 
the  death  of  Mrs.  Curtis;  that  as  a  matter  of 
fact  be  wanted  to  be  rid  of  It,  but  In  the 
right  way,  and,  if  force  was  applied,  he 
would  stand  on  bis  legal  rights.  After  those 
remarks  Iiad  been  made,  the  court  took  tbe 
cause  under  advisement,  and  subsequently 
entered  a  decree  finding  plaintlfh  were  en- 
titled to  relief,  decreed  the  trust  tberetofore 
existing  with  reference  to  the  fund  of  $8,- 
000  in  the  hands  of  defendant  should  be  ter^ 
mlnated;  that  upon  the  accounting  had  and 
submitted  In  ervldence,  the  court  found  de- 
fendant had  in  hhi  hands  $2,774.18,  which  he 
was  ordered  to  pay  to  Matilda  Curtis,  after 
dednctinc  tbe  costs  ct  the  present  cause  to 


tbe  date  of  the  decree,  and  the  sum  of  $50 
allowed  defencUnt  as  an  attorney's  fee;  that 
upon  defendant's  paying  said  Judgment  as 
rendered,  he  should  be  discharged  from  all 
furtlier  liability  or  accounting  as  such  trus- 
tee. A  motim  tor  new  trial  was  filed,  which 
being  overruled,  an  aiqjkeal  was  prosecuted  to 
this  court. 

We  have  been  forced  into  a  long  state- 
ment of  this  case  in  order  to  show  tlie  atti- 
tude of  defendant  in  the  court  below  in  com- 
parison with  the  points  made  on  the  appeal. 
It  Is  perfectly  evident  the  cause  waB  an 
amicable  one,  and  was  Instituted  to  enable 
defendant  to  relieve  himself  of  the  fund  in 
bis  hands  without  being  snbsequ^tly  liable 
to  any  persons  interested  in  it.  In  fact  de- 
fendant said  so  In  his  oral  argument  b^ore 
this  court  upon  the  appeal.  He  declared  to 
the  court  below  he  was  anxious  to  be  re- 
lieved, but  insisted  on  a  fee  for  his  attorney 
to  the  present  case.  On  the  appeal  many 
points  are  made  against  the  Judgmoit  which 
are  Inconsistent  with  the  position  taken  be- 
low, and  which  we  do  not  feel  called  upon 
to  examine.  It  is  contended  there  was  no 
trust  In  respect  of  the  $8,000  fund;  or  if 
there  was,  it  was  a  trust  coupled  with  an 
Interest;  that  in  the  former  c(mtlngen<7  a 
court  of  equity  would  have  no  jurisdiction, 
and  In  the  latter  would  have  no  ri^t  to  re- 
move the  trustee;  further,  that  if  it  was  a 
naked  trust,  with  no  interest  In  the  trustee, 
defendant  could  not  be  ren^oved  on  the  mere 
request  of  tbe  benefldariee  and  without 
showing  some  cause;  that  In  any  event.  If 
be  was  rranoved,  he  should  have  beea  allowed 
reasonable  compensation  for  his  s^rlces 
ranging  over  tbe  twenty-five  years  he  bad 
administered  the  trust  This  case  must  be 
treated  here  as  it  was  presaited  to  the  court 
below,  and  nothing  can  be  made  of  the  ar- 
gument, action,  and  testimony  of  defendant 
there,  except  that,  whatevw  the  nature  of  his 
obligation,  be  wished  to  be  dlsf^arged  from 
It,  and  only  Insisted  on  a  fee  for  his  attorney 
in  tbe  present  case.  He  declared  be  adted 
no  compensation  for  his  services.  Indeed, 
after  making  all  the  forcing  p<^nts  against 
tbe  Judgment,  and  others,  the  brl^  says: 
"If  the  above  promises  be  correct,  it  follows 
the  court  had  no  Jurisdiction  to  terminate 
the  trust  other  than  with  the  consent  of 
the  trustee  himself.  But  that  ccmsent  was 
coupled  with  the  contention  that  the  court 
make  him  an  allowance  for  services  reaidered 
(for  a  quarter  of  a  century)  sufficient  to  en- 
able him  to  acquit  himself  of  liability  to  liia 
attorney."  What  defendant  demanded  In  tbe 
court  below  was  "enough  compensation  to 
pay  a  lawyer  to  come  in  h^  and  defend  tbe 
case";  and  he  declared  lie  had  discharged 
the  trust  without  compensation.  The  real 
gist  of  the  contention,  if  we  rid  it  of  all  the 
accessories  attach^  to  it  on  the  appeal,  was 
that  defendant  should  be  allowed  a  fee  for 
bis  attorney  In  this  suit,  and  the  real  griev- 
ance here  Is  tbe  toanffldency  of  th9  fee  al- 
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lowed.  We  will  have  to  dlBpose  of  the  case 
with  reference  to  this  grievance  Bole]y ;  and 
with  the  best  will  In  the  world  to  aid  the 
learned  counsel  for  defendant  to  obtain  a 
reasonable  fee  in  the  present  case,  we  can 
find  no  gronnd  to  Interfere  with  the  allow- 
ance below,  whether  It  was  reasonable  or  not 
The  defendant  was  trustee  and  had  no  In- 
terest In  the  trust  fond,  and  a  court  of  eq- 
uity has  Jurisdiction  of  this  cause.  Not  a 
particle  of  erldence  was  Introduced  to  show 
what  senrlces  the  attorney  had  rendered, 
whether  he  had  rendered  any,  or  what  would 
be  a  reasonable  fe&  Not  only  was  no  evi- 
dence Introduced  on  the  subject,  but  defend- 
ant did  not  offer  any;  Indeed,  offered  no 
erldence  at  all,  or  even  made  a  suggestion  as 
to  what  would  be  a  reasonable  fee.  Not  an 
exception  was  saved  In  the  case  except  the 
one  to  the  overruling  of  the  motion  for  a 
new  trial,  and  no  objection  was  made  to  any 
ruling  of  the  court  or  to  the  court's  taking 
the  case  under  advisement  without  hearing 
evidence  about  a  fee.  It  no  doubt  would 
have  been  correct  practice  for  the  court  to 
hear  evidence  as  to  what  services  the  at- 
torney had  rendered,  and  to  take  the  opinion 
of  experts  about  what  'would  be  a  reasonable 
fee  for  the  services.  The  real  point  for  de- 
cision is  whether  it  la  reversible  error,  on 
the  complaint  of  defendant,  that  the  court 
did  not  do  these  things  when  it  was  not 
asked  to  do  them.  We  are  perfectly  clear  a 
negative  answer  must  be  given  to  this  in- 
quiry. There  might  be  some  ground  for 
complaint  by  plaintiffs  that  the  attorney  was 
allowed  a  fee '  without  showing  what  his 
services  were,  or  their  value:  but  that  de- 
fendant can  complain  when  he  put  forward 
no  offer  of  evidence,  or  demand  for  any  par- 
ticular allowance.  Is  an  untenable  position. 
Indeed,  It  seems  doubtful  If  the  plaintiffs 
could  complain,  unless  they  had  offered  evi- 
dence on  the  question.  Dom  v.  Ross,  177 
III.  225,  52  N.  E.  321. 

But  It  Is  Insiated  the  proper  procedure 
was  for  the  court  to  order  defendant  to  ac- 
count as  trustee,  and  then  let  plaintiffs  sur- 
charge or  falsify  the  accoimt.  If  they  desir- 
ed; that  If  this  had  been  done,  defendant 
would  have  been  afforded  an  opportunity  to 
put  in  a  claim  for  allowance  of  compensation 
to  his  attorn^.  Considering  the  suit  was  an 
amicable  one  and  defendant  was  anxious  to 
be  relieved  of  his  trust,  and  only  asked  for  a 
fee  for  his  attorney,  and  the  further  fact 
that  be  had  prepared  an  account  of  hia 
stewardship  down  to  the  date  of  the  trial, 
admitted  It  showed  a  balance  in  his  bands, 
and  as  the  court  accepted  this  showing  made 
by  defendant  himself,  we  cannot  put  the 
court  In  the  wrong  for  not  ordering  another 
and  wholly  unnecessary  accounting,  even  If 
ordinarily  the  right  practice  Is  as  defendaot 
says.  Clearly  It  was  incumbent  on  defend- 
ant, If  he  Insisted  on  a  specific  allowance  to 


his  attorn^,  to  prove  what  fee  had  been 
agreed  on  between  him  and  his  attorney,  and 
that  It  would  be  a  reasonable  remuneration 
for  what  the  latter  had  done  in  the  case. 
Having  omitted  to  take  any  steps  to  en- 
lighten the  court  on  the  subject  or  ask  any 
action  excq;>t  the  allowance  of  a  fee,  he  ap- 
pears to  have  Cbosoi  to  leave  the  amount 
to  the  conrf  ■  dlacretton,  unaided  by  testi- 
mony. 

We  are  compelled  to  affirm  the  Judgment 
It  is  80  ordered.  AU  concur. 


MUDD  V.  MISSOURI.  K.  &  T.  BT.  CO. 
(St  Lools  Court  of  Appeals,  MlsaonzL  Jan.  4, 


1.  Raizaoads  (I  244*)— Opeutids  ov  Tbaihs 

— NeOUGKHCB— "LOOOHOnVE  BErGXHC*^ 

An  inspection  car,  operated  b^  a  ateam  en- 
^□e  placed  in  the  center  thereof,  and  desired 
to  run  from  place  to  place  for  use  by  the  officers 
of  the  railroad  In  maJdng  inspections,  la  a  loco- 
motive engine  within  a  city  ordinance  limiting 
the  speed  of  engines,  and  requiring  tbe  giving  of 
Bignals,  and  within  Rev.  -St  1S09,  I  1102  (Ann. 
St  1906,  p.  93S),  requiring  the  giving  of  aig- 
nals  at  croBsings^  though  the  term  **locomotive 
engine"  naually  siKnlfies  a  stMm  engine  used  to 
draw  a  car  or  train  of  cars  along  a  railroad. 

[Ed.  Note.—For  other  cases,  ae«  Railroads, 
Gent  Dig.  {  756;  Dea  Dig.  |  244.* 

For  other  deflaitlons,  see  Woids  and  Phrases, 
vol.  6,  pp.  4222;  4223.] 

2.  AFPEAt  AHD  EUOB  (|  S82*)— INTHKD  EB- 

BOB— Submission  of  Isstns. 

A  plaintiff,  suing  for  damages  caused  by  his 
team  becoming  frightened  by  an  inspection  car 
on  a  railroad  track,  who  requests  an  instruction 
asking  for  a  finding  whether  the  railroad  ran 
the  car  at  the  time  and  place  in  question,  doea 
not  thereby  invite  a  submiBSloa  of  the  question 
whether  the  car  la  a  locomotive  within  a  munic- 
il>al  ordinance  regnlating  the  speed  of  locomotive 
engiuea ;  and  he  may  complain  of  the  error  of 
the  court  in  submitting  the  question  to  the  jury. 
Instead  of  dedding  as  a  matter  of  law  that  the 
car  is  within  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i  S604 ;  Dec;  Dig.  f 882.*] 

3.  BviDKNos  (I  586*)— Weiqht  ano  Sani- 
oiENCT— Positive  ob  Nboatite  Bvidbnce. 

The  testimony  of  a  driver  of  a  team,  fright- 
ened by  an  inapectlou  car  operated  on  a  rail- 
road track,  Uiat  tbe  bell  was  not  rang  nor  whis- 
tle sonndea  until  the  car  was  oa  the  crossing, 
and  that  be  did  not  see  tbe  car  because  he  was 
behind  a  building,  is  positive,  and  is  for  the  Jury 
to  weigh  in  comparison  with  contradictory  tes- 
timony. 

[Eld.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  2432,  2484;  Dec.  Dig.  I  SSe.*] 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty ;  David  H.  Eby,  Judge. 

Action  by  H.  B.  Mudd  against  thie  Mis- 
souri, Kansas  &  Texas  Railway  Company. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals Reversed  and  ronanded. 

The  first  paragraph  of  the  petition,  on 
which  alone  plaintiff  went  to  the  Jury,  de- 
clared for  damages  resulting  from  alleged 
violations  of  two  municipal  regulations  of  the 
dty  of  Monroe,  one  of  which  prohibited  a 
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parson,  oorporatloD,  or  company  ownins  or 
operating  any  railroad  cars  or  locomotiTe  «i- 
glne  from  running  the  same  within  the  cor- 
iMrate  limits  of  the  city  at  a  greater  speed 
than  10  miles  an  hour,  and  the  other  requir- 
ed every  person,  corporation,  or  company 
owning,  operating,  or  controlling  any  locomo- 
tive engine  or  railroad  care  In  the  city  limits 
to  attach  a  bell  to  erery  such  engine  running 
or  being  propelled  through  the  city,  and 
cause  said  bell  to  be  contlnuoualy  rung  while 
passing  through  the  city.  A  breach  of  either 
of  the  regulations  was  declared  to  be  a  mis- 
demeanor and  punishable  by  flne.  The  pur- 
pose of  this  action  is  to  recover  for  Injuries 
to  a  team,  road  wagon,  and  harness  belong- 
ing to  plalntur,  which  injuries  are  ascribed 
to  the  team  running  away  from  fright  at  a 
locomotive  engine  operated  on  defendant's 
railway  in  disregard  of  the  aforesaid  regula- 
tions. The  fright  and  runaway  are  allseed 
to  have  been  caused  by  the  team  being  driv- 
en too  near  an  engine  operated  at  a  speed  in 
excess  of  the  ordinance  rate,  and  without  giv- 
ing warning  of  its  proximity  by  the  ringing 
of  a  bell.  The  second  paragraph  of  the  peti- 
tion counts  on  injuries  charged  to  have  been 
due  to  the  engineer  In  diarge  of  the  engine 
carelessly  and  unnecessarily  sounding,  when 
near  plalntUTs  team,  a  steam  whistle  while 
the  engine  was  passing  over  a  crossing, 
and  after  It  had  passed  over.  A  brother  of 
plaintiff  was  driving  the  team  northward  on 
Main  street  in  said  city,  and  toward  defend- 
ant's track.  This  street  was  1,000  feet  west 
of  defendant's  depot,  where  two  freight 
trains  were  at  the  time,  and  cars  were  being 
switched.  A  quarter  of  a  mile  west  of  Main 
street  was  another  street  running  north  and 
south  and  parallel  to  It,  called  Kennedy  street, 
and  one-half  mile  west  was  the  city  bound* 
ary,  along  which  ran  a  thoroughfare  known 
as  Border  street  Defendant's  railvray  ex- 
tends east  and  west  through  the  town,  Inter- 
secting the  north  and  south  streets  we  have 
mentioned  at  right  angles.  The  railroad  runs 
on  a  dump  considerably  higher  than  Main 
street  Is  south  of  the  track,  and  probably  a 
locomotive  on  the  track  would  have  been 
visible  to  the  driver  of  plalntlfTs  team  as 
far  west  as  Border  street,  at  most  points; 
but  a  cabin  standing  about  60  feet  south  of 
the  tracb,  with  some  trees  behind  It,  more  or 
less  cut  off  a  view  of  the  tracks  to  the  west- 
ward, though  the  extent  of  the  obstruction  Is 
in  dispute  in  the  testimony.  The  driver  said 
his  attention  was  attracted  by  the  two  freight 
trains  at  the  station  to  the  east  as  he  drove 
northward,  and  he  stopped  at  a  culvert  150 
feet  south  of  the  railroad  crossing  until  he 
saw  be  could  go  ahead  without  danger  to  the 
team  from  these  trains.  He  testified  he  nei- 
ther saw  nor  heard  an  approaching  train 
from  the  west,  and  knew  nothing  of  the 
proximity  of  the  engine  which  frightened  the 
horses,  until  It  was  nearly  on  him  at  the 
crossing,  chough  he  looked  and  listened  for 
a  train  from  the  west;  that  tiis  view  was 


obstmcted  by  the  cabin  and  trees  motioned ; 
that  when  within  20  or  80  feet  of  the  cross- 
ing an  engine  ran  over  the  crossing  from  the 
west,  whistling  and  ringing  the  bell,  and 
thereby  frlgfatmlng  the  horses,  which  ran 
back,  pitched  him  over,  and  ran  away.  There 
was  testimony  that  prior  to  this  incident  the 
horses  were  gentle,  not  afraid  of  trains,  and 
never  had  run  away,  but  afterwards  could 
not  be  driven  near  an  oiglne,  and  on  twa 
occasions  took  fright  and  ran  away;  that 
before  the  first  fright  they  were  reasonably 
worth  $700,  and  afterwards  were  only  wortb 
$300;  that  plaintiff  paid  small  stuns  for  re- 
pairs to  the  wagon  and  harness.  The  engine 
or  vehicle  at  which  the  horses  took  fright  is 
denominated  an  "Inspection  car,"  and  was 
used  by  the  oGBcIals  of  the  company  to  ride 
over  the  road  when  Inspecting  culverts  and 
bridges.  It  was  12  feet  high,  20  feet  long; 
bad  an  upright  boiler  In  the  middle  with  a 
canopy  top;  had  a  carrying  capacity  of  six 
passengers;  was  operated  by  steam;  had  a 
bell  and  whistle  like  those  on  an  ordinary 
locomotive.  Its  average  running  speed  was 
12  to  18  miles  an  hour,  and  its  weight  16,000 
pounds  when  equipped  with  coal  and  water. 
One  witness  described  it  as  resembling  a 
laige  automobile  car,  with  two  seats  In  front 
facing  forward,  and  immediately  back  of 
thrae  seats  the  engine  and  boiler.  The  engi- 
neer rode  in  the  rear  of  the  car,  and  was 
both  engineer  and  fireman.  The  water  was 
carried  In  a  tank  on  top  or  at  the  sides  of  the 
holler,  the  coal  In  a  bin  in  the  rear  of  the 
car,  and  the  boiler  was  about  4  feet  In  di- 
ameter. The  roof  was  7  feet'from  the  floor, , 
and  the  floor  six  Inches  from  the  track.  The 
wheels  were  on  the  sides  of  the  vehicle,  with 
the  rear  seat  extending  over  them.  It  car- 
ried a  headlight  a  little  smaller  than  a  regu- 
lar engine,  and  a  bell  about  as  lai^e  as  an 
engine  bell.  Both  briefs  concede  there  was 
contradictory  testimony  on  the  main  Issues 
of  fact,  but  perhaps  do  not  entirely  acree 
what  those  issues  were. 

The  flrst  Instruction  was  as  follovre:  "(1) 
The  court  instructs  the  jury  tliat,  if  you  find 
and  believe  from  the  evidence  in  the  cause 
that  on  or  about  the  2d  day  of  May,  1904. 
one  William  Mudd  was  at  the  Instance  and 
direction  of  the  plaintiff  driving  a  team  of 
horses  and  road  wagon  belonging  to  plaintiff, 
north  on  Main  street  In  Monroe  City,  Mo.,  to- 
ward the  point  where  said  street  is  crossed 
by  defendant's  railroad  tracks;  that  said 
team  was  a  reasonably  safe  one  to  drive  fa 
the  proximity  of  railroad  tracks  being  op- 
erated by  railroad  companies,  and  that  as  he 
approadied  the  defendant's  said  track  he 
stopped  at  a  reasonably  safe  distance  there- 
from, considering  the  character  and  dl^>oaI- 
tion  of  said  team,  and  looked  and  listened  for 
the  approach  of  oiglnes  or  trains,  and  saw 
and  heard  none ;  that  after  so  stopping,  lott- 
ing, and  listening,  be,  while  in  the  exercise 
of  ordinary  care  and  caution,  if  such  is  the 
fact,  continued  to  approach  said  track,  anA 
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when  within  a  few  feet  tbaeeat  defendants 
agmfai,  aerranti  tnd  emptoydi  ran  a  locomo- 
tive engine  over  Its  track  at  aald  point,  and 
In  front  ot  aald  team,  tfaereby  frlgbtening  It, 
on  account  of  it«  doae  pro:dmitr  to  Uie  sold 
railroad  trade,  and  caoatng  It  to  mn  away, 
by  wtilch  It  was  injured,  and  plalntUTa  road 
wagon  and  hameaa  wrae  broken  and  Injured ; 
and  If  yon  further  find  that  the  close  prox- 
imity of  said  team  to  defendant's  track  at 
■aid  time  and  place  (U  so  the  Jury  find)  was 
cansed  m  brought  about  by  defendanfa  mn- 
nlng  its  aald  locomotlTe  engine  (If  It  did  run 
4me)  at  a  greater  rate  of  speed  than  10  miles 
an  hour  within  the  corporate  limits  of  Men- 
roe  City,  or  by  the  failure,  If  any,  of  the  de- 
fttidant  company  to  cause  to  be  continuously 
rung  a  bell  att»:bed  to  such  engine  while  It 
was  passing  through  the  corporate  limits  of 
said  city — then  yoor  verdict  must  be  for  the 
plaintiff  on  the  first  count  of  the  petition." 
A  verdict  was  returned  for  defendant,  and 
plaintiff  appealed,  assigning  for  errors  that 
the  court  compelled  him  to  elect  between  two 
counts  of  his  petition,  and  gave  two  mislead- 
ing Instructions  at  def mdant'a  xeqaest 

Ragland  &  McAlllater  and  James  P.  Boyd, 
for  appellant  Geo.  P.  B.  Jackson,  for  re- 
^ondsnt 

OOODB,  J.  (after  atatlng  the  facts  as 
abovc$.  The  court  advised  the  Jury,  If  they 
found  from  the  evidence  the  vehicle  called  by 
the  witnesses  an  "Inspection  car"  was  not  a 
locomotive  engine,  then  It  was  not  subject  to 
the  statutory  regulation  requiring  a  whlatie 
to  be  sounded  or  a  bell  rung  when  approach- 
ing a  road  or  street  crossing  in  the  of 
hlonroew  Ttie  petition  counted  on  a  mnnld- 
pal  regulation,  and  not  on  the  statute,  as  the 
Instruction  Implied.  However,  we  have  no 
doubt  the  car  or  engine  whldt  frightened  the 
team  was  a  locomotive  engine  within  the 
meaning  both  of  the  city  ordinance  and  of 
the  statute,  requiring  a  bell  to  be  rung  or  a 
^rtdatie  sounded  by  a  locomotive  when  with- 
in SO  rods  of  the  intersection  of  a  railroad 
and  a  road  or  street.  Bev.  St  1899,  {  1102 
<Ann.  St  1000,  p.  988).  The  statute  and  the 
ordinance  were  alike  Intended  for  the  pro- 
tection of  persons  and  property  crossing  or 
about  to  cross  railway  tracks.  Evans  v.  Rail- 
road, 62  Mo.  Every  reason  for  exacting 
a  warning  by  whlatie  or  bell,  when  an  ordi- 
nary locomotive  draws  near  a  crossing,  ap- 
plied to  the  Inspection  car,  which  was  as  dan- 
gerous to  travtiere  as  a  common  locomotive. 
Besides  It  waa,  by  strict  definition,  a  loco- 
motive engine,  being  a  vehicle  moved  by  a 
eteam  engine  and  dealgued  to  run  over  the 
track  of  a  railroad  from  place  to  place.  Jar- 
vis  T.  mtdi  and.  App.)  66  N.  E.  608 ;  Fallon 
T.  Railroad,  171  Mass.  249,  BO  N.  B.  686; 
«tranaban  v.  Ballroad.  SI  N.  Y.  308 ;  Web- 
ster's Int  Diet  (1910  Ed.)  p.  1267,  word  "Lo- 
comotive." It  Is  true  the  name  "locomotive 
«Dg|jie^  Is  usually  nnderotood  to  signi^  a 
■team  engine  used  to  draw  a  ear  or  train  of 


cars  along  a  railroad  trade  {Unipby  t.  Wil- 
son, 52  L.  J.  Q.  B.  534,  and  the  engbie  in 
question  drew  nelttaw,  but,  being  in  the  mid- 
dle of  the  car,  propdled  It  along  the  track. 
This  nnllkeneas  to  an  ordinary  locomotive 
should  not  be  held  to  omatttute  It  an  engine 
of  another  sort  than  a  locomotive  en^e  with- 
in the  meaning  of  the  monteipal  ordinance 
or  the  statute.  Plainly  such  an  mglne  could 
do  the  vei7  mischief  at  a  croeslng  which  both 
the  statute  and  the  ordinance  were  enacted 
to  prevent  In  Henaon  t.  Railroad,  110  Mo. 
App.  686,  85  &  W.  607,  this  court  held  a  ve- 
hicle called  a  "speeder,"  which  was  like  a 
hand  car,  and  operated  by  a  small  gasoline 
engine  underneath  the  floor  of  the  car,  waa 
not  a  locomotive  engine  within  the  Intention 
of  section  1106,  Rev.  St  1889,  saying  the 
word  ''locomotive"  was  nsed  in  the  section 
In  connection  with  the  word  "train,"  and 
meant  a  ateam  locmnotive  In  common  use  by 
railroad  companies  for  the  purpoae  of  mov- 
ing trains  and  cars.  That  contrivance  was 
alt^ther  different  from  the  vehicle  In  ques- 
tion, which,  as  said,  was  a  car  Intended  to 
carry  passengers,  and  to  be  propelled  ovw 
railroad  tracks  by  a  steam  englnew  More- 
over, it  was  equli^ied  with  a  bell  and  steam 
whistle  of  tiie  ordinary  aize,  to  be  rung  or 
blown  as  those  on  common  locranotivea  are. 
We  hold  file  court  committed  error  prejudi- 
cial to  plaintiff  In'  leaving  it  to  the  jury  to 
say  whether  or  not  the  Inspection  car  was 
a  locomotive  «iglne. 

Oonnsel  for  defendant  insists  plaintiff  ought 
not  to  be  heard  to  complain  of  this  instruc- 
tion, because,  in  the  flrat  Instruction  granted 
at  his  request  he  made  an  Issue  for  the  Ju- 
ry as  to  the  character  of  the  engine  in  the 
last  paragraph.  Defendant's  counsel  reasons 
that  by  the  words  *Hf  It  did  run  one"  (1.  e. 
a  locomotive  engine),  etc.,  plaintiff  left  it  to 
the  Jury  to  say  whether  the  Inspection  car 
was  a  locomotive  engine,  because,  as  the  fact 
that  defendant  ran  the  inspection  car  In  the 
dty  of  Monroe  at  the  time  allied  was  not 
disputed,  plaintiff's  counsel  conid  only  have 
meant  by  the  words  "if  It  did  run  one"  to 
submit  the  question  of  whether  the  Inspection 
car,  whldi  was  conceded  to  have  been  run, 
was  a  locomotive  engine  In  the  sense  of  the 
statute  and  the  ordinance.  If  It  could  fair- 
ly be  said  plaintiff  Invited  the  submission  of 
this  question,  his  complaint  would  not  be 
heeded;  but  we  cannot  say  this  Is  the  effect 
of  the  flrat  Instruction.  We  grant  It  was 
unnecessary  to  ask  the  Jury  to  say  whether 
the  Inspection  car  was  operated  over  defend- 
ant's track  In  Monroe  City  at  the  time  of  the 
accident.  But  the  sense  of  the  words  "If  It 
did  run  one,"  when  read  in  connection  with 
the  remainder  of  the  Instruction,  wonld  be 
strained  by  holding  th^  made  the  character 
of  the  car  a  question  for  the  Jury.  Those 
words  were  meant  to  reiterate  the  hypothet- 
ical fact  the  Jury  were  required  to  find  In  the 
preceding  portion  of  the  Instruction,  namely, 
ttiat  *Uefnidanf8  agenta,  servants,  and  ea- 
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ployite  nu  a  locomotiTe  engine  orer  Its  track 
at  said  point,"  eta,  meaning  not  to  ask  a 
finding  of  irbether  tbe  Inspection  car  waa  a 
locomotive  engine,  but  to  ask  what  waa,  per- 
haps, an  unnecessary  finding,  of  whether  de- 
fendant ran  It  at  tbs  time  and  place  In  ques- 
tion. 

It  Is  (Tontended  all  the  substantial  evidence 
on  the  laaue  tended  to  prove  the  trell  on  the 
Inspection  car  vras  rung  continuously  as  It 
approached  the  croeslng,  but  this  position  Is 
nntffliable.  The  driver  of  the  team  testified 
unequivocally  the  bell  was  not  rung  or  the 
whistle  sounded  until  the  car  was  on  Qie 
crossing,  and  he  did  not  see  the  car  because 
he  waa  l>ehlnd  the  shanty,  and  it  gave  him 
no  wamli^.  That  testimony  was  of  a  pos- 
itive Inatead  of  a  native  character,  and  was 
for  the  jury  to  weigh  In  comparison  with 
contradictory  testimony. 

Plaintiff  voluntarily,  and  not  by  compulsion 
of  the  court,  elected  to  stand  on  the  first 
count  of  the  petition. 

We  say  nothing  about  whether  the  suppos- 
ed alteration  In  the  disposition  of  the  horses 
in  conseqnence  of  their  fright  Is  a  proper  ele- 
ment of  damages,  as  the  point  bad  not  been 
briefed,  and  there  were  Items  of  damages 
consisting  of  money  paid  for  repairs  to  the 
wagon  and  hamesB. 

The  Judgment  is  rever^ied,  and  the  cause 
remanded.  All  concur. 


STATE  V.  PAUGHT  et  al, 
(^ringfield  Court  of  Appeals.   Missouri.  Jan. 
10^  1910.) 

1.  CanfinAX.  Law  ({  1159*)— Rxview— Quxs- 
TiOKs  OP  Pact. 

A  conTiction  will  not  be  reversed  on  the 
gronnd  that  the  verdict  is  against  the  evidence, 
unless  there  is  a  total  absence  of  evidence,  or  it 
fails  ao  completely  to  support  the  verdict  that 
the  neceseary  inference  is  that  the  Jury  acted 
from  prejudice.. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  S  8075 ;  Dec;  Dig.  |  1150.*] 

2.  WXTNESSEB  (8  216*)— RELUCTAKCB  TO  Twa- 

TiFY— Examination  bt  Judge, 

Where  a  witness  shows  a  reluctance  to  tell 
the  whole  truth,  the  court  may  ask  such  ques- 
tions as  are  calculated  to  assist  the  jury  to  as- 
certain the  truth. 

[Ed.  Note.— Por  other  cases,  see  Witnesses, 
Cent.  Dig.  S§  852.  856:  Dec.  Dig.  S  246;*  Crim- 
inal Law,  Cent.  Dig.  {  1525.) 

3.  Ceiminal  Daw  (J  721*)- Triad— Bbmabks 
or  Counsel. 

Remarks  of  the  prosecuting  attorney  that 
all  the  jury  has  to  consider  in  this  case  ''Is  the 
evidence  on  the  pert  of  the  state,  because  there 
la  no  evidence  on  the  part  of  defendants,"  can- 
not be  construed  as  referring  to  the  failure  of 
defendants  to  testify  in  their  own  behalf. 

[Eld.  Note.— -For  other  cases,  see  Orimlmd 
Law,  Cent  Dig.  |  161^;  Dec.  £Hg.  |  721.*] 

Appeal  from  Circuit  Court,  Christian  Coun- 
ty ;  John  T.  Moore,  Judge. 
Lon  Paught,  William  Beverage  and  Ndae 


PlOiar  were  convicted  of  gambling,  and  ap- 
peaL  Affirmed. 

G.  Purd  Hayst  for  appellants.  Fred  W. 
Barrett,  for  the  State. 

NIXON,  P.  J.  At  tbe  August  term,  1908, 
of  the  circuit  court  of  Christian  county,  Mo., 
the  following  information  was  filed  by  tbe 
prosecuting  attorney  (formal  parts  omitted): 
"Fred  W.  Barrett,  prosecuting  attorney  witb- 
In  and  for  the  county  of  Christian,  In  the 
state  of  Missouri,  Informs  the  court  under 
his  official  oath,  and  upon  his  best  Informa- 
tion and  belief,  that  Lon  Paught,  Wllliain 
Beverage,  and  Nelse  E^sher,  on  or  about  the 
15th  day  of  August,  1908,  In  the  said  comity 
of  Christian,  In  the  state  of  Missouri,  did 
then  and  tbere  unlawfully,  willfully,  play  at 
a  game  of  diance,  to  wit,  o  game  of  poker, 
with  each  other  for  money,  to  wit,  10  cent 
ante,  and  for  property  and  gain,  which,  said 
game  of  poker  was  a  game  of  cards,  and 
played  therewith,  adapted  to,  and  used  In 
playing  games  of  chance  for  money,  proper- 
ty, and  gain,  and  which  said  game  of  poker 
was  a  game  of  chance,  and  which  chance  was 
a  material  element,  contrary  to  the  form  of 
the  statute  in  such  cases  made  and  provided, 
and  against  the  peace  and  dignity  of  the 
state."  It  will  be  seen  that  this  was  a  charge 
for  playing  a  game  of  poker  by  appellants 
with  a  10  cent  ante  for  properly  and  gain 
with  cards,  charged  to  be  a  gambling  device. 
On  November  18,  1908,  upon  a  trial  before  a 
Jury,  the  defendants  filed  a  demurrer  to  tbe 
evidence  Introduced  by  the  state,  which  was 
by  tiie  court  overruled  and  ^ceptlons  saved. 
The  Jury  assessed  the  punishment  of  the  de- 
fendants at  $25  each.  They  have  perfected 
an  appeal  to  this  court 

Three  points  are  made  by  appellants  why 
this  appellate  court  should  reverse  the  judg- 
ment and  grant  a  new  trial:  (1)  Because  the 
trial  court  erred  In  overruling  their  demurrer 
to  the  evidence;  (2)  Because  of  improper  re- 
marks of  the  trial  Judge;  (3)  Because  of  Im- 
proper remarks  by  tiie  prosecuting  attoraey 
In  his  closing  argument 

1.  The  objection  that  there  was  not  suf- 
ficient evidence  Is  wholly  without  foundation. 
There  was  sufficient  evidence  from  which,  the 
Jury  were  authorized  to  find  the  guilt  of  the 
defendants,  and  their  finding  is  well  support- 
ed by  the  testimony  In  the  case.  The  witness 
for  the  state  testified  that  the  defradants 
were  playing  cards  for  money,  and  the  facts 
and  circumstances  detailed  In  evidence  amply 
warranted  the  finding  that  they  were  guilty 
of  playing  a  game  of  poker  as  charged  In  the 
Information.  It  has  been  repeatedly  held  In 
this  state  that  an  appellate  court  will  xtot 
weigh  the  evidence  if  there  Is  substantial  tes- 
timony from  which  the  jury  might  reasonably 
have  found  their  verdict;  and  an  appellate 
court  will  not  reverse  a  Judgment  in  a  crim- 
inal case,  on  the  ground  that  the  verdict  is 
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against  tba  evUeueie,  jaUeBB  there  Is  a  total 
absence  of  evidence  or  It  hllB  bo  completely 
to  niivort  the  verdict  'Uiat  ttie  necessary  in- 
femce  Is  that  the  Jury  must  have  acted  from 
prejudice  and  partiality.  State  ▼.  Mnsick,  Tl 
ilo,  401;  State  r.  Preston,  77  Ifo.  2M;  State 
T.  Glahn,  97  Mo.  679^  11  8.  W.  200.  The  de- 
murrer to  the  erldfflce  was  prc^rly  orer^ 
niled. 

2l  It  Is  charged  as  a  groond  for  reversal 
that  the  court  in  examining  ttie  witness 
<3eoi^  Lawaon  remarked  to  the  witness,  in 
the  presence  oi  the  jnry,  that  be  thought  the 
witness  knew  irtiat  the  game  of  p(dcer  was. 
To  thto  the  rq>ly  is  soffldent  that  no  ranaA 
of  this  kind  appears  In  the  record  brought 
here  for  onr  conslderatlaL  Another  wror  al- 
leged to  liave  been  committed  by  the  trial 
jodge  was  that  he  tried  to  make  the  witness 
Geo^  lAWSon  say  that  the  witness  knew  the 
game  played  with  cards  was  poker,  when  the 
witness  said  he  did  not  know.  This  conten- 
tion Is  equal^  flimsy.  The  ccmdnct  of  the 
trial  Judge  fhronghont  the  trial,  and  In  the 
examinatkm  of  this  witness  and  in  aSklnc  the 
questlms,  was  sncih  as  the  law  allows.  The 
conrt  had  a  rl^t;  wbm  the  witness  ^^ayed 
a  relnctance  to  tell  the  whole  troth.  In  fur* 
therance  of  Justice  and  In  a  ptoper  mannw, 
to  ask  questions  calculated  to  assist  the  Jury 
in  ascertaining  the  truth.  His  conduct  in  this 
reflect  is  not  subject  to  the  crlddsm  of  ap- 
pellants' counsel,  but  was  in  the  line  <tf  his 
duty,  and  receives  the  approval  and  onnmen- 
datlon  of  this  court 

3.  The  remarks  at  the  prosecuting  attorn^ 
in  his  closing  argummt,  to  whl^  objection 
was  muSe,  «nd  cm  which  a  reversal  of  the 
Jndgnmt  is  dttnanded,  were  as  fallows: 
"Gentlonen  of  the  Jury,  all  you  tare  to  con- 
sider In  this  case  fai  the  evidence  on  the  part 
of  the  state,  because  there  is  no  evidence  on 
the  part  of  the  defendanta"  nils  statement 
by  the  ]^osecatlng  attorn^  is  not  subject  to 
any  adverse  eritli^nn.  It  Is  Impossible  to 
construe  the  above  remarks  of  fhe  prosecutor 
as  referring  to  the  fact  that  the  defendants 
AUi  not  ttetify.  There  are  no  substantial 
groands  of  objection  to  this  statement 

The  record  In  this  case  discloses  that  the 
Code  of  Criminal  Procedure  has  been  fftlth- 
fully  followed,  that  the  defendants  had  a 
fair  trial  by  a  Jury  of  ttielr  coantrym«i,  and 
that  upon  a.  fnll  investigation  of  the  crime 
with  whldi  they  were  proper^  Aarged  th^ 
hnve  beoi  duly  and  properly  convicted.  The 
Judgment  Is  accordingly  affirmed.  All  concur. 


HIIiBnRN  V.  PHCENIX  INS.  00. 
(Sprinffleld  Goort  c<  Appeals.   HlasontL  Jan. 

10;  1910 J 

1,  InsDRAnos  (I  684*)— Actions— Prrmoir— 

AXLEOATIOnS— SELr-WBVinQ  AIXEOATIONS. 

Where  In  a  suit  on  a  fire  poUc;  the  [>etition 
silked  that  Insnred  snbrnlttea  to  an  examina- 
tion under  oath  by  defendant's  agents,  and  offer- 


ed to  arbitrate  the  amount  of  loss,  boOi  of  which 
the  policp  required,  the  alleeatiooi  were  not  eelf- 
serrmg  for  the  purpose  of  prejudicing  defendant, 
bat  were  proper  to  ^ow  compliance  with  the 
conditions  of  ue  polic;. 

lEA,  Note. — For  other  cases,  see  Insurance 
Cent  Diff.  H  15dS>  1006;  Dec  Dig.  {  634.*] 

2.  PLEADinO    <S  406*)— DEraOTS— PXTmOH-' 

Waives — Waives  bt  Answering. 

Bj  answering  the  iwtltion  after  its  motion 
to  stnke  out  parts  thereof  aa  self-serving  alle- 
gations had  been  overmled,  and  going  to  trial, 
defendant  waived  any  error  in  denying  the  ukh 
tioD  to  stribe. 

[Ed.  Note. — For  other  casea,  see  Plea^ng, 
Cent.  Dig.  |  1426;  Dec.  Dig.  {  426.*] 

3.  AppeaI'  and  Bbbob  (i  1(H2*)— Habiclbbs 
Ebboe— Refusai.  to  Stbxee— Cukb  bt  Vkb- 

DICT. 

Any  error  In  refusing  to  strike  as  self-serv- 
ing allegatiouB  averments  of  the  petition  in  an 
action  on  a  Are  policy  that  plalntlfr  sabmltted 
to  an  examination  under  oath  the  company, 
and  had  offered  to  arbttiate  the  amonnt  ox  the 
loss,  woald  not  be  material  after  verdict  for 
plaintiff. 

[EkI.  Note.—For  other  cases,  see  Appeal  end 
Error,  Cent.  Dig.  {  4114;  Dec  Dig.  f  1042.*] 

4.  BviDXNCB  a  218*)— AomssioH— Oirn  or 

GOHPBOUISE. 

In  order  to  make  an  offer  of  compromise  In- 
admissible, it  mast  have  been  expressly  made 
without  prejudice  or  during  negotiatlont  for  a 
settlement  to  bring  about  which  the  offer  was 
made,  and,  where  there  was  no  proof  of  negotia- 
tions for  compromise,  plaintiff  could  testify  that 
defendant  made  her  an  offer  of  settlement,  but 
they  did  not  settle ;  audi  testimony  being  mere- 
ly the  redtal  of  a  fact 

[Bd.  Note.— For  other  eases,  aea  Elvidence, 
Cent  Dig.  I  745;  Dec  Dig.  {  21S.*] 

5.  Tbiai.  (I  96*)— Objections— Adussion  of 
Evidence— Evidence  Aduissible  in  Past. 

A  motion  to  strike  the  whole  of  an  answer 
of  a  witness  which  was  in  part  admiaaible  was 
properly  denied. 

fEM.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  I  248;  Dec  Dig.  f  96i*] 

6.  INSUBANCE  (I  6^*)— Actions— SuinnoiEH  • 
OT  of  Evidence. 

In  an  action  on  a  fire  policy,  evidence  held 
not  to  show  that  insured  kept  gasoline  within 
the  building  containing  the  iiuuKd  property,  in 
violation  of  a  warranty  against  doing  so. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  |  1714;  Dec  Dig.  |  665.*] 

7.  iNSUBANCE  (I  645*)- Actions— Failube  to 
Pbove  Loss— Pleading— Necessity. 

Failure  to  make  proof  of  loss  according  to 
the  terms  of  a  fire  policy  should  have  been 
specially  pleaded  in  the  answer  to  be  available 
aa  a  defense  to  an  action  on  the  policy,  so 
that  an  allegation  In  the  petition  of  compliance 
therewith  waa  not  put  In  Issue  by  a  genera] 
denial. 

[EkL  Note.— For  other  cases,  see  Insurance, 
Gent  Dig.  |  1639;  Dec  Dig.  t  645.*] 

&  InsUBANCC  (I  659*)  — FIBB  IvsuBAircB  — 

PBoor  OF  Loss— Waiveb. 

An  insurance  company  waived  proof  of  loss 
as  required  by  the  policy  by  denying  liability 
thereon  and  refusing  to  pay. 

[Eld.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  I  1891;  Dec  Dig.  |  659.*] 

9.  Trial  (S  143*)— Jubt  QuEsnoir- Weight 

or  Evidence. 

The  Jury  are  the  sole  judges  of  the  weight 
and  the  credibility  of  conflicting  testimony. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  SS  342,  343;  Dec.  Dig.  S  143.*] 
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10.  Appeal  and  Ebxob  (f  1002*)— Findikqs— 

CoNCLUSITENBSft— CONVUCTina  t}VIDENCE. 

The  findinp  of  the  jnxy  on  conflicting  evl- 
■dence  are  concTiuive  on  appeal 

[Bd.  Note.— Fob  other  cues,  aee  Appeal  and 
Brzor,  Gent  Dig.  %  3885;  Dee.  Dig.  {  1002.*] 

IL  iNStmANOB  ($  378*)— BSTOFPSL— KNOWL- 

EDOB  or  Agents— OwsBBSHip  of  Buhjung. 
Notice  to  an  agent  acquired  during  his 
agency  of  facta  lelaUng  to  a  tianeaction  within 
its  sc<ve  is  notice  to  the  inincipal,  and,  where 
an  agent  issued  an  insurance  policy  with  the 
understanding  that  Insured  did  not  own  the 
'building  in  whlcfa  the  property  was,  bat  merely 
rented  it,  the  company  cannot  claim  that  insur- 
ed made  any  misrepresentation  or  warrants  as 
to  Its  ownersliip  by  accepting  the  policy  wnit^ 
stipulated  that  Insored  wan  tiie  sole  owner  of 
the  bnilding. 

[Bd.  Note.— For  other  cases,  see  Xnmrance, 
-Gent.  Dig.  1  968;  Dea  Dig.  |  S7&«] 

12.  INSUSANOI  (i   500*)— FIBE  iKSURAnCB- 

Valued  Pomct. 

Where  the  value  of  personal  property  Insnr^ 
ed  Is  fixed  by  the  policy,  its  valne  cannot  there- 
after be  anestloned,  Rev.  St.  1800,  }  7969,i  pro- 
hibiting defendant  in  suits  on  &re  insurance  pol- 
icies from  denying  ttiat  the  propertr  was  worth 
when  the  policy  was  issued  the  full  amount  In- 
sured therein,  and  making  tiie  amount  insured 
the  measure  of  damages  in  case  of  total  loss, 
less  depredation  in  valne  since  the  policy  was 
issned, 

[Ed.  Note.— For  other  cases,  see  Insnxance, 
Cent.  Dig.  H  1275,  1276 ;  Dec.  Dig.  |  BOO.*] 

13.  Insurance  (|  669*)— Firb  IinosANOE— 

Actions— I  NSTBucnoNB — Valuc  or  Fbop- 

EBTT— NBCES0ITT  OT  STATINQ. 

In  an  action  on  a  vained  fire  policy,  it  was 
not  necessary  to  state  the  valne  of  the  insured 
goods  in  the  Instmetions,  where  there  was  no 
evidence  that  It  liBd  df^eioated  since  the  policy 
was  issued. 

[Bd.  Note.— For  other  cases,  sm  Insnrance, 
Cent  Dig.  I  1780;  Dec.  Dig.  I  668.*] 

Appeal  from  Circuit  Conrt,  Barton  County ; 
J.  B.  McGllvray,  Special  Judge. 

Action  t>y  Susan  Hilbum  against  the  Pbce- 
nlx  Insurance  Company.  From  a  judgment 
Cor  plaintiff,  defendant  appeals.  Affirmed. 

See,  also,  128  Mo.  App.  670,  108  S.  W.  S76. 

Susan  Hilbnrn,  tlie  respondent,  on  the  14tb 
•day  of  Jnne^  1906,  was  living  at  Mlnden- 
mines,  Barton  county,  Mo.  One  H.  G.  Clian- 
celior  was  the  local  agent  of  the  ^cenlx  In- 
snrance Company  at  that  plac&  The  appel- 
lant throng  its  said  agent  issued  the  re- 
spondent a  policy  of  Insurance  against  fire 
for  a  period  of  three  years  from  tliat  date, 
wbereby.  In  consideration  of  the  payment  by 
respondent  of  a  prrailnm  and  policy  fee^  re- 
spondent was  Insnred  against  fire  In  an 
■anunmt  not  to  exceed  |500  npon  bons^old 
and  oOkex  goods  wUle  contained  In  a  bnild- 
ing specified  In  tlie  policy  In  the  town  of  Mln- 
denmines. 

The  petition  all^tes  the  taking  ont  of  the 
policy,  the  paym^t  of  the  premium,  the 
amount  of  the  policy— 9900— a  deflcrlptlon  of 
the  property  Insured,  and  that  ttie  bnilding 
in  which  the  articles  insured  woe  1at>t  was 
a  shingle  roof  frame  balldlng;  that  the  ar- 
ticles Insured  were  of  the  value  of  9800,  and 


that  the  insurance  was  to  run  for  a  period 
three  years  from  June,  1906;  further,  that 
at  the  time  the  policy  was  Issued  she  was  the 
sole  and  unconditional  owner  of  the  property 
Insured ;  that  In  August,  1906,  aftw  the  poli- 
cy was  issued  and  while  It  was  in  force,  the 
property  was  totally  destroyed  by  fire,  and 
that  respondent's  damage  and  loss  amounted 
to  the  sum  of  9800,  the  value  of  the  goods 
on  tliat  date;  that  within  6  days  after  the 
loss  by  flre  she  gave  the  defendant  notice  in 
wrlUng  of  the  loss,  and  within  30  days  from 
the  date  of  the  flre  rendered  a  particular  and 
qteciflc  account  of  such  loss,  which  was  signed 
and  sworn  to  by  her,  stating  that  there  was 
no  other  Insurance  on  the  property  and  gave 
the  written  portion  of  such  policy  thereon; 
that  she  also  gave  thereon  the  actual  cash 
value  of  such  property,  specifically  stated, 
and  tier  Interest  therein,  and  that  It  was  not 
incumbered,  and  when  and  how  the  fire  origi- 
nated.  Bespondent  further  alibied  tbat,  at 
the  request  of  appellant,  she  submitted  to  an 
examination  under  oath  by  agents  and  repre- 
sentatives of  the  appellant,  and  subscribed  to 
such  examination  when  reduced  to  writing, 
and  that  she  exhibited  to  the  agents  of  appel- 
lant all  that  remained  of  the  property  that 
was  covered'  by  the  policy  for  ttieir  examina- 
tion; that  she  and  the  appellant  failed  to 
agree  on  the  value  of  and  damage  to  the 
property  covered  by  said  policy,  and  tbat  she 
afterwards  offered  to  submit  Uie  amount  of 
loss  or  damage  to  competent  arbitrators,  as 
provided  for  in  said  policy,  but  that  appellant 
refused;  that  she  had  performed  fully  all 
the  conditions  of  the  policy  in  due  time  after 
the  fire.  She  SiSkeA  Judgment  for  9500,  wltb 
Interest  at  6  per  cent  from  the  lOth  day  of 
September,  1906.   A  general  demmrer  was 
filed  to  this  petition,  wbldi  was  by  the  coatt 
overruled. 

Subsequently  the  defmdant  below  filed  a 
motion  to  strilce  ont  parts  of  the  petitioa  on 
the  ground  that  the  matter  sought  to  be 
stricken  out  was  Irrelevant  and  frlToloua, 
and  was  merely  an  efTort  to  create  prejudice 
against  the  defendant  The  language  aought 
to  be  stricken  out  Is  as  follows:  **naintUf 
further  states  ttiat  she  has  submitted  at  the 
request  of  tlie  defendant  to  examinaUon  un- 
der oath  by  agents  and  representatives  ap- 
pointed \fy  the  d^endant,  and  subscribed  to 
such  examination  when  reduced  to  writing 
and  exhibited  to  the  agents  and  representa- 
tives of  the  defendant  all  that  remained  of 
the  property  tbat  was  covered  by  this  policy, 
damaged  or  not  damaged,  for  their  examina- 
tion for  this  defendant  Halntlfl:  further 
states  that  she  and  ttie  dtfendant  failed  to 
agree  npon  the  amount  of  Bound  value  and 
of  damage  to  the  pvoperty  coverad  by  said 
policy,  and  she  afterwards  offered  to  sulnnlt 
ttie  amount  ot  lam  or  damage  to  competent 
and  impartial  arbitrators,  as  prortded  ror  In 
said  policy,  but  that  the  d^endant  has  failed. 
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loosed,  and  neglected  to  subintt  to  aadi  ar- 
bitration the  amount  of  losa  or  damage  to  the 
property  covered  by  said  policy."  This  mo- 
tion was  by  the  court  oTerruled. 

The  answer  filed  by  tbe  appellant  pleaded 
■even  separate  dtfenses — after  setting  up  a 
general  denial-^blch  are  briefly  stated  as 
follows: 

(1)  That  whereas  tbe  policy  covered  the 
goods  "while  situate  on  and  confined  to,  prem- 
ises actually  owned  and  occupied  by  assured," 
she  never  owned  the  premises,  but  was  ten- 
ant only. 

(9  That  plaintiff  was  not  the  sole  owner  of 
the  goods;  her  husband  having  an  interest 
therein. 

(3)  That  in  her  oral  application  she  had 
misrepresented  as  to  {nrevious  fires,  stating 
that  she  bad  had  none,  whereas  she  really 
had  had  three. 

(4)  That  in  her  application  she  bad  grossly 
misrepresented  as  to  the  value  of  the  goods 
she  wanted  insured. 

(5)  That  the  day  before  the  fire  she  had 
purchased  and  talien  borne  a  gallon  of  gaso- 
line, In  violation  of  the  policy;  she  having  no 
gasoline  stove. 

(C)  That  in  her  alleged  proof  of  loss  she 
grossly  misrepresented  the  value  of  the  proi^- 
erty  destroyed,  to  mislead  defendant 

<T)  That  in  her  previous  examination  under 
oatli  she  falsely  testified  that  among  the  ar- 
ticles lost  were  a  steel  range  of  the  value  of 
$C5  and  one  organ  of  the  value  of  $125,  and 
many  other  articles,  whereas  they  had  been 
lost  in  her  previous  fire  at  Sprlugfield. 

Defendant  tendered  back  tbe  premium, 
with  Interest,  and  asked  that  the  policy  be 
canceled  and  for  naught  held.  Tbe  plaintiff 
below  filed  a  replication,  being  a  specific  de- 
nial of  the  new  matter  set  up  In  the  answer. 
Plaintiff  obtained  Judgment  In  tbe  trial  court 
for  $570  and  costs,  and  the  defendant  per- 
fected its  appeal  to  this  court  In  due  form. 
After  a  former  trial  this  case  was  appealed 
to  the  Kansas  City  Court  of  Appeals  and  de- 
cided at  the  October  term,  1907,  the  decision 
appearing  in  129  Mo.  App.,  at  page  670,  108  S. 
W.  570.  The  Judgment  for  plaintiff  was  there 
reversed,  and  the  cause  remanded  for  a  new 
trial.  The  plaintiff  amended  her  petition  to 
meet  the  requirements  of  tbe  decision  of  the 
Kansas  City  Court  of  Appeals.  The  answer 
of  the  defendant  tenders  practically  tbe  same 
issues  as  the  answer  in  the  former  case,  with 
the  addition  of  tbe  first  special  defense  that 
the  goods  were  in  a  building  not  owned  by 
tbe  plaintiff  and  In  which  she  was  only  a 
tenant. 

Fyke  ft  Snider,  Cole.  Burnett  ft  Moore,  for 
app^aot.  B.  W.  Timmonds,  for  respondent 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  1.  The  trial  court  did  not  commit 
an  error  In  overruling  appellant's  motion 
to  strike  oat  part  of  the  amended  petition. 
The  part  sought  to  be  stricken  out  alleged 
tbat  plaintiff  had  sabmitted  to  an  exami- 
nation nnder  oath  by  the  agents  and  rep- 
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resentatlves  of  the  defendant,  and  that  she 
had  offered  to  arbitrate  the  amount  of  the 
loss  or  damage.  Tbe  policy  issued  to  plain- 
tiff required  her  to  submit  to  such  examina- 
tion and  it  also  provided  for  an  arbitration. 
These  allegations  were  not  s^f-servlng  acts, 
but  the  fulflllmmt  of  the  conditions  required 
by  the  contract  and  the  app^ant  should 
not  be  allowed  to  object  to  the  fulfillment  of 
the  conditions  imposed  upon  respondent  by 
the  poliqy.  The  appellant  waived  this  error, 
If  any  there  was,  by  answering  to  the  petition 
after  Its  motion  to  strike  out  parts  of  the 
petition  had  been  overruled,  and  going  to 
trial.  Walser  v.  Wear,  141  Mo.,  loc.  dt  462, 
42  S.  W.,  loc.  dt  932 ;  ScotIII  v.  Qlasner,  78 
Mo.  449;  Davis  v.  Boyce,  73  Mo.  App.,  loc; 
dt  565 ;  School  District  v.  Wallace,  76  Mo. 
App.,  loc.  dt  322.  Besides  this,  the  answer 
of  the  appellant  subsegnently  sets  up  tbe 
same  matter  as  to  the  examination  under 
oath.  At  any  rate.  It  would  not  be  material 
euror  after  trial  and  judgment 
\2.  Tbe  appellant  claims  that,  when  parties 
in^good  faith  make  offers  of  compromise  but 
fail  to  effect  a  settlement,  the  evidence  of 
such  offers  of  compromise  was  Incompetent, 
and  that  the  trial  conrt  committed  material 
error  in  allowing  evidence  la  this  case  as  to 
an  offer  of  compromise.  The  objectionable 
evidence  was  given  at  the  trial  by  plaintiff 
as  to  a  conversation  with  Mr.  Thomas,  who 
was  admitted  by  the  appellant  company  to  be 
their  state  agent  The  following  appears  In 
tbe  record:  *'Q.  Did  be  [meaning  Thomas] 
come  to  see  you  with  reference  to  that  fire? 
A.  Yes,  sir.  Q.  Did  you  and  Mr.  Thomas 
come  to  any  settlement  about  the  fire?  A. 
No,  sir.  He  made  me  an  offer,  but  we  didn't 
settle."  The  rule  as  to  the  receipt  of  evi- 
dence of  this  character  Is  well  stated  in  the 
case  of  Moore  v.  Oaus,  113  Mo.  98,  20  S.  W, 
975,  as  follows:  "The  rule  excluding  offers 
of  compromise  Is  stated  by  Greenleaf,  |  192, 
'that  confidential  overtares  of  padflcatloD 
and  any  other  offers  or  propositions  between 
litigating  parties,  expressly  stated  to  be  with- 
out prejudice,  are  excluded  on  grounds  ot 
public  policy.'  'But  in  order  to  exdude  dis- 
tinct admissions  of  facts.  It  must  either  aiH 
pear  that  they  were  expressly  made  without 
prejudice,  or,  at  least,  that  they  were  made 
under  the  faith  of  a  pending  treaty  and  into 
which  the  party  might  liave  been  led  by  the 
confidence  of  a  compromise  taking  place.' 
The  rule  has  always  been  recognised  and 
enforced  in  the  practice  of  our  courts,  but 
Is  not  applicable  to  this  case.  There  was  no 
negotiation  for  a  compromise."  So  In  this 
case  there  is  no  proof  of  an  offer  to  buy 
peace  or  any  n^otlatlon  fOr  peace.  The  an- 
swer of  the  witness  was  merely  the  recital 
of  a  particular  fact  and  admissible.  The 
action  of  the  trial  court  in  overruling  the 
motion  to  strike  out  the  answer  of  the  wit- 
ness  might  well  be  sustained  on  anotber 
ground.  The  motion  was.  In  effect,  to  strike 
out  the  whole  answer,  not  a  part  of  it  U 
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a  part  of  the  answer  was  admissible  and 
a  part  Inadmissible,  the  motion  should  have 
been  directed  to  the  Incompetent  part  only, 
and  not  against  both  the  competent  and  the 
incompetent  evidence.  The  atatemrait  of  the 
witness  that  there  had  been  no  settlement 
was  competent  We  do  not  think  there  was 
any  error  committed  by  the  court  in  over- 
mllns  this  motion^ 

3.  Appellant  contends  that  there  Is  a  war- 
ranty In  the  policy  of  insurance  held  by  re- 
q)ondent  that  no  gasoline  will  be  kept  with- 
in the  building,  and  that  this  warranty  was 
violated.  Unfortunately  for  this  objection 
there  Is  no  evidence  In  the  record  to  sustain 
it  The  respondent's  testimony  on  this  point 
is  undisputed.  It  was  as  follows:  "Q.  The 
day  before  the  fire  you  had  bought  a  gallon 
of  gasoline  at  Usher's  store,  bad  you  not?  A. 
Tea,  sir.  Q.  Took  It  home  with  you?  A.  I 
didn't  take  It  Q.  Who  took  it?  A,  My  lit- 
tle boy.  Q.  You  sent  for  it?  A.  Tes,  sir.  Q. 
He  brought  it,  did  he?  A.  He  brought  it  in 
a  little  wagon.  You  know  what  I  told  you, 
Mr.  Moore,  the  other  time,  what  that  was  for 
—to  kill  bedbugs."  On  redirect  examination 
she  testified:  **Q.  Mrs.  Hilbum,  you  were 
asked  about  whether  you  bought  some  gaso- 
line on  your  examination — cross-aaminatlon 
—Saturday  evening.  Did  yon  take  ttiat  gaso- 
line in  the  house?  A.  No,  sir;  I  never  had  it 
in  the  house.  Q.  Where  did  you  put  it?  A. 
I  had  it  in  the  old  tool  Iwz  where  th«%  were 
some  tools  kept  out  Jtehind  the  house,  quite  a 
little  distance  from  the  house.  Q.  What  did 
you  get  that  gasoline  for?  A.  I  got  it  aa  a 
preventatiTe  from  bedbugs." 

4.  The  policy  required  that  proof  of  loss 
be  submitted  within  SO  days.  The  petition 
alleged  compliance,  and  there  was  a  general 
denial  in  the  answer.  It  is  claimed  by  appel- 
lant that  the  general  denial  put  in  Issue  the 
question  whether  the  pnxtf  of  Iws  required 
by  the  terms  of  the  ptiUej  had  been  made 
within  that  time.  This  seems  to  be  a  mis- 
apprehenaion  of  the  law  governing  cases  of 
this  kind.  The  failure  to  make  the  proof  of 
loss  according  to  the  terms  of  the  policy  was 
a  matter  of  defense,  and  should  have  Iwen 
pleaded  In  the  answer  specially  to  have  made 
it  issuable.  Burgess  v.  Iiuurance  Co.,  114 
Mo.  App.,  loc.  clt  188,  89  S.  W.,  loa  dt  674; 

.  Hester  v.  Fidelity  ft  Casualty  Co.,  09  Ma 
Ai^.,  loc.  dt  l&l;  Stephens  v.  Fire  Associa- 
tion of  Philadelphia  (decided  at  this  term  at 
court)  128  S.  W.  63.  The  appellant  waived 
the  necessary  proof  of  loss  by  denying  all  lia* 
bllity  and  rtfuslng  to  pay.  It  pleaded  seven 
spedal  defenses,  but  did  not  specify  the  fail- 
ure to  furnish  proof  of  loss  as  one  of  them. 
The  general  denial  did  not  put  in  Issue  the 
allc^tlon  Id  the  petition  Gxat  respondent  had 
complied  with  the  condition  requiring  proof 
of  loss  to  be  famished  In  a  certain  manner 
or  wittiln  a  certain  tl&. 

But  aside  from  the  matter  of  pleading,  tbe 
evidence  tended  to  abow  that  respondent  did, 
tn  tact,  famish  a  proof  of  loss  In  strict  com- 


pliance with  the  terms  of  the  policy;  that  she 
had  pat  it  in  an  envelope  with  the  company's 
address  on  it  stamped  it,  and  deposited  it  in 
the  post  office.  The  envelope  used  was  fui^ 
nished  by  the  agent  and  was  one  which  had 
been  furnished  by  the  company  to  him.  Be- 
sides, the  proof  of  loss  was  In  sibilant's  pos- 
session thereafter.  Not  only  is  all  this  trae, 
but  the  answer  filed  in  the  case  concedes  that 
a  proof  of  loss  was  furnished,  but  objects  to 
It  and  complains  that  it  exaggerated  the  val- 
ue of  the  goods  destroyed.  There  Is  no  sub- 
stance in  tbia  objection,  and  it  borders  on 
the  frivolous. 

5.  Another  contention  of  appellant  is  that 
the  respondent  was  not  the  absolute  owner  of 
the  property  Insured.  There  was  evidence 
tending  to  prove  that  respondent  bought  the 
property  with  money  inherited  from  her  fa- 
ther and  mother  and  from  money  paid  to  her 
by  an  insurance  company  in  an  amicable  set- 
tlement for  a  previous  loss.  There  was  suf- 
ficient evidence  to  take  this  question  to  the 
consideration  of  the  Jury,  and  the  questl<ai 
Is  not  now  open  for  review  in  an  appellate 
court 

6.  It  is  contended  that  the  demnrrer  to  the 
evidence  should  have  been  sustained  because 
of  the  re^ndent's  false  and  contradictory 
swearing.  There  was  evidence  to  show  that 
she  made  contradictory  statemoits,  and  the 
question  as  to  the  sufficiency  of  the  evidence 
was  for  the  determination  of  the  Jury.  They 
were  the  sole  Judges  of  the  weight  and  cred- 
ibility of  the  testimony,  and  it  was  tlielr 
province  to  give  the  evidence  audi  wel^t  as 
they  thought  It  was  entitled  to.  As  we  have 
said,  the  appdiate  court  cannot  reomsider 
It  The  finding  of  the  Jury  as  to  the  facts  la 
conduslve  on  us. 

7.  Objection  is  also  made  to  the  instruc- 
tions given  by  the  court  We  have  examined 
the  Instmctlons  carefully,  and  find  that  no 
Just  critldsm  can  be  made  against  Oiem. 
They  fairly  and  fully  submitted  the  issues  to 
Oie  determination  of  the  Jury. 

a  It  is  contended  that  the  court  errone- 
oudy  Instructed  the  Jury  that  alUiougti  the 
property  Insured  was  in  a  house  of  whldi  the 
idaintlif  was  not  the  actual  owner,  sodi  facts 
would  not  constitute  a  defense  If  the  agents 
of  the  d^oidant  at  the  time  of  taking  the 
risk  knew  such  facts.  The  evidence  in  re- 
gard to  the  extent  of  the  knowledge  of  the 
company's  agent  ai^»ears  from  the  following 
testimony  of  H-  O.  Chancellor,  the  agoit  who 
Issued  the  policy:  *'Q.  This  def aidant  com- 
pany has  applications  for  insurance  In  some 
cases,  have  th^  not?  A.  Certain  daas  of 
risks  they  have.  Q.  niese  applicatiais  whra 
tlxey  are  made  are  signed  by  tiie  Insored  or 
parties  applying  for  the  insurance?  A.  Tes, 
sir.  Q.  Did  Mrs.  Hllbum  sign  any  applica- 
tion for  this  insurance?  A.  No,  sir.  •  *  « 
Q.  You  knew  whose  house  she  was  liriiig  1q? 
A.  Well,  I  knew  who  it  was  supposed  to  be- 
long to.  but  I  didn't  know  anything  positive 
about  It   Q.  Who?   A.  Willlama»   Q.  Ton 
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knew  tt  vun^  her  bona^  ffid  Tont  A.  Ko; 
I  dldnt  know  It  immt  hers.  Q.  Hut  was 
TOOT  nndentandlng  when  yon  were  tbne— 
that  It  belonged  to  WUIlamsT  A.  Yes,  str;  I 
ondwstood  It  was  Tnillams*  house.  I  didn't 
understand  It  was  her  house.  Q.  When  70a 
wrote  the  dally  report  and  wrote  the  ptAicj, 
ym  didn't  nnderstand  that  Bfra.  HUhnm 
owned  the  house?  A.  No.  sir.  Q.  Ton  wrote 
It  with  the  nndmtandlng  she  waa  tenting 
Itt  A.  Tes,  sir.**  Knowledge  of  or  notice 
to  an  agent  acquired  by  the  agent  during  his 
agency  and  referring  to  a  transaction  wlttiln 
the  scope  of  hto  agency  Is  knowledge  and 
notice  to  his  principal.  Hayward  t.  Insnr^ 
ance  Co.,  52  Mo.  181,  14  Am.  Rep.  400;  He- 
drlck  T.  Beeler,  110  Mo.  91,  19  &  W..  492; 
Thompson  v.  Traders'  Insurance  Co.,  169  Mo., 
loc.  clt  25,  68  S.  W.,  loc  dt  892;  Kenneth 
Inv.  Co.  T.  Bank,  96  Mo.  App.,  loc.  cit  142, 
70  S.  W.,  loc.  dt  178;  Colnmbla  Planing  Mill 
Co.  ▼.  Insurance  Co.,  59  Mo,  App.  204;  Ham- 
ilton V.  Insurance  Co.,  94  Mo.,  loc.  dt  308, 
7  S.  W.  267;  Mere  v.  Insurance  Co.,  68  Mo. 
127;  Riley  t.  Insurance  Co.,  117  Mo.  App. 
229,  92  S.  W.  1147, 

Appellant's  Instruction  No.  1  was  ther^ore 
properly  modified  by  the  court  As  It  was 
orl^nally  written,  It  left  out  and  Ignored  a 
fact  that  the  evidence  tended  to  establish — 
that  at  the  time  of  Issuing  the  policy  the 
agent  of  the  company  knew  that  respondent 
was  a  tenant  renting  the  bouse  In  wblcb 
she  lived,  and  that  the  household  goods  were 
not  In  a  bouse  belonging  to  her,  and  the  pol- 
icy was  Issued  and  the  money  received  with 
the  understanding  that  the  property  Insured 
was  In  a  house  In  which  the  plaintiff  was  a 
tenant  and  not  owner.  The  appellant  with 
Uiat  knowledge  and  that  understanding,  can- 
not now  be  beard  to  say  that  the  nqrandoit 
made  any  misrepresentation  or  warranty  by 
accepting  tbe  policy  and  that  she  represented 
that  she  owned  tbe  premises  whldi  she  oc- 
cupied. This  point  must  also  be  ruled  In  ie> 
■poodfflt's  favor. 

9.  The  further  contention  is  made  that 
there  Is  no  proof  of  tbe  value  of  the  prop- 
er^ Insured.  Where  an  insurance  company 
takes  a  rtadc  an  {Hrapniy  in  this  state  and 
the  value  Is  fixed  by  the  policy  and  the  risk 
to  tidceii  «n  a  given  amount,  that  sum  can- 
not be  questioned  In  any  proceeding.  Section 
7960^  Bev.  Bt  I899;i  Olbson  v.  Insurance  Co., 
82  Ma  App-  Oragg  v.  Insurance  Go.. 
132  Hb.  App.  406,  111  S.  W.  tlSi;  Crossan 
T.  Insurance  Co,  188  Ha  App.  637, 118  B.  W. 
704.  Section  7969  of  the  Revised  Statutes  of 
1899  applies  to  personal  prc^erty,  and  a  pol- 
icy covering  personal  property  Is  a  valued 
policy.  Gibson  v.  Insurance  Co.,  supra;  How- 
erton  v.  insurance  Co.,  105  Mo.  App.,  loc.  clt 
GS2,  80  S.  W.,  loc.  dt  29;  Burge  v.  Insurance 
Ca,  106  Mo.  App^  244,  80  a  W.  342;  Hanna 
V.  Insurance  Ga,  109  Mo.  App.,  loa  dt  168, 


82  a  W.,  loc.  clt:  1116;  Gran  Inirarance 
Co.,  supra;  Crossan  v.  Insurance  Co.,  supra. 
There  was  no  evidence  of  any  depredation  of 
the  value  at  the  goods  buured  so  that  it, 
was  not  necessary  to  Incorporate  tbe  value  of 
tbe  goods  In  respondent's  Instruddons. 

There  are  some  otber  errors  an^ed  by 
appellant  bat  upon  careful  examination  we 
find  tbem  to  be  without  merit 

We  find  no  error  cwnmltted  by  the  trial 
court  materially  affectli^  the  moits.  13ie 
Judgmmt  Is  therefore  affirmed.  All  oaumr. 


STATB  T.  RAMSAUBB. 
(SpriDglleld  Court  of  Appeals.   Klssonri.  7an. 

8,  19ia) 

1.  IHTDrCTMEHT  AWD   iNrOBHATION  (J  140*) — 

Morion  TO  Quash  —  Kfkkct  of  Azxeoa- 

TION8. 

AlleKstioDs  In  a  motion  to  quash  an  In- 
dictment which  sets  np  facts  dehors  the  record 
do  not  prove  themselves,  and  the  pleader  ahonld 
offer  proof  of  them,  otherwise  they  will  not  be 
noticed. 

[Ed.  Note.— For  otber  cases,  see  Indictment 
and^nfonnatlMi,  Cent  Dig.  |  476;  Dec  D^^ 

2.  indicthent  ano  isfoufation  (j  110*)— 
Following  Lanquaoe  op  Statute. 

An  indictment  charging  tbe  commission  of  a 
statutory  offense  (s  generslly  good  U  It  follows 
the  language  of  tbe  statute. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  EMg.  IS  289-291;  Dec 
Dig.  S  110.*] 

3.  Indictment  and  Inpobuation  (S  llO*)— 
Following  LAHotTAGE  op  Statute  — Ei- 

CEPTIOKS. 

If  a  statate  in  creating  an  offense  uses 

Seneric  terms  in  defining  it  and  does  not  In-> 
ividnate  tbe  offense  wilb  Bach  particularity  as 
to  notify  defendant  of  what  he  is  to  defend 
against,  then  an  Indictment  In  the  language  of 
the  statute  is  not  sufficient 

[Bd.  Note.— For  otber  cases,  see  Indictment 
r'llO*]^™^'^  Cent  Dig.  f  203;  Dea  Dig. 

4.  IiTDicmnSNT  Ain>  Information  (S  110*)— 
FoixowiHO  Lanouaob  of  Statute— Place 
OP  Offense— SoFPiciENCT—GAitiNQ. 

Under  Rev.  St  1899,  !  2196  {Ann.  St  1906^ 
p.  140Si,  making  it  an  offense  to  permit  a  gam- 
ing table,  bank,  or  device  to  be  set  up  or  used 
for  the  purpose  of  gaming,  in  a  bouse,  build- 
ing, sbed,  booth,  shelter,  lot,  or  other  premises 
to  him  belonging,  or  by  hun  occupied,  or  of 
which  he  baa  at  the  time  the  possession  or  con- 
trol, an  indictment  charging  defendant  with  hav- 
ing permitted  a  certain  ganitng  device  to  ba  set 
up  and  used  for  the  purpose  of  gaming  in  a  cer- 
tain bnildiog  and  room  by  him  occupied  and  un- 
der control  of  him,  the  said,  etc.,  tbe  indictment 
ftdlows  the  language  of  the  statute  and  is  anffi- 
doit  as  to  tbe  jwlce  of  offense. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  IHg.  I  294 ;  Dec.  Dig. 
g  110;*  Oaming,  Cent  Dig.  i§  220,  250.] 

6.  Cbiminai,  Law  (|  S:^^*)— Instsuctions— 

Request. 

Where  the  court  charges  as  to  all  qneations 
which  are  apparently  in  issue.  If  defendant  wish- 
es instructions  on  other  questions  which  he 
thinks  are  involved  he  should  request  them. 

[Eld.  Note.— For  otber  cases,  see  OiminaJ 
Law,  Cent  Dig.  1 2006;  Dec  Dig.  |  829.*] 


•Tor  athsr  sasss  ssa  sbbs  tspio  and  seettai  NUIIBBB  la  Dm.  A  Am.  Digs.  U07  to  Mm.  *  Rsportar  ladoas 
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AppMl  from  Circuit  Oonil;  Jtaptic  Oounty; 
Henry  U  Bright,  Jndge. 

Bart  Bamaaner  was  convicted  of  a  mlad*- 
meaiUMr,  and  he  appeals.  Affirmed. 

H.  B.  Urelr,  toe  appellant  Bjna  H. 
Coon,  for  the  State. 

OOX,  J.  Defendant  was  Indicted,  tried, 
and  conTlcted  of  a  misdemeanor  under  sec- 
tion 2196,  Ber.  St  1899  (Ann.  St  1006^  p. 
1406),  and  has  appealed  to  this  court  The 
indictment,  omitting  tlie  caption,  Is  as  fol- 
lows: *^lie  grand  Jurora  for  the  state  of 
Mlasonrl,  impaneled,  and  sworn  and  charged 
to  Inqnlre  within  and  for  the  body  of  the 
county  of  Jasper  and  state  aforesaid,  upon 
tbeir  oath,  present  and  cbatge  that  Bart 
Bamsanw,  late  of  the  county  aforesaid,  did 

on  the  day  of  October,  1907,  at  the 

county  of  Jasper  and  state  of  Missouri,  then 
and  there  unlawfully  permit  a  certain  table 
and  gaming  device  called  a  pack  of  cards, 
designed  and  used  for  the  purpose  of  playing 
games  of  chance  for  money  and  property,  to 
be  set  up  and  need  tor  the  purpose  of  gam- 
ing in  a  certain  building  and  room  there  sit- 
uate and  by  him  occupied  and  under  control 
of  him,  the  said  Bart  Bamsauer,  contrary  to 
the  statutes  in  such  cases  made  and  provid- 
ed, and  against  the  peace  and  dignity  of  the 
state." 

Defendant  filed  a  motion  to  quash,  alleg- 
ing  the  following  grounds:  "The  Indictment 
falls  to  charge  defendant  with  any  ofFense 
against  the  laws  of  the  state  of  Missouri,  and 
for  the  reason  the  Indlctmedt  falls  to  charge 
^  the  place  where  defendant  did  pmnit  a  table 
and  gaming  device  to  be  set  ap  and  used,  and 
falls  to  charge  the  time.  The  Indictment  Is 
Illegal  and  void  for  the  reason  the  grand  jury 
that  returned  the  same  was  without  authw- 
ity  in  law,  not  having  be&x  lawfully  and  1^ 
gaily  impaneled  and  drawn,  and  for  the  rea- 
son that  the  grand  Jury  permitted  to  be  pres- 
ent during  the  examination  of  the  witnesses 
upon  whl<di  said  indictment  is  based,  permit* 
ted  Miss  Anna  Campbell  to  be  present,  a 
stenographert  during  such  examination,  and 
to  take  such  evidence  In  shorthand  and  take 
such  notes  away  ftvm  such  grand  Jnry,  she 
not  being  a  membor  of  such  grand  jury,  said 
indlctmoit  bebtg  void."  This  motion  was 
overruled,  whldi  action  of  the  court  is  now 
assigned  as  error.  E^ror  Is  also  assipied  in 
the  giving  of  the  instructions,  and  it  fs  also 
claimed  that  the  court  &lled  to  instruct  the 
jury  upon  all  questions  of  law  necessary  for 
their  Information  in  arriving  at  a  verdict  as 
provided  by  statute,  seoslon  acts  1901,  imge 
14a  Bkror  is  also  assigned  in  the  admission 
«nd  exdusion  of  testimony. 

Upon  a  careful  examination  of  this  record 
we  condode  there  was  no  error  in  admitting 
ox  rejecting  testimony,  nw  was  there  any  er- 
ror committed  by  tbe  court  in  not  instructing 
the  Jury  vj/on  all  questions  of  law.  The  Jury 
were  instructed  In  a  way  that  defined  the 
etfenM^  placing  the  burden  of  proof  up<m  the : 


state  to  prove  the  dtfeodant  guilty  beyond  a 
reasonable  doubt,  and,  also,  that  drcomstan- 
tlal  evidence  mnst  be  so  strong  that  no  other 
reasonable  oimcluslon  could  be  drawn  there* 
from  than  that  of  the  guilt  of  tbe  deCamdaat, 
the  credibility  of  the  witnesses,  the  compe- 
tency of  defendant  as  a  witness  In  Us  own 
behalf;  all  of  whidi  instructions  were  un- 
objectionable, and  we  see  nothing  In  the  rec- 
ord which  would  require  an  instruction  vpon 
any  other  qnestttm.  Fnrthermweb  if  defend- 
ant desired  instructions  upon  any  otlm  quee- 
tions  that  he  thought  might  liave  been  In- 
volved  in  the  case,  be  should  have  iH^»ared 
lnstmctl<ms  covering  those  questions  and 
presented  them  to  tbe  court  The  statute  re- 
ferred to  requiring  the  court  to  instruct  the 
jury  upon  all  qnestlais  of  law  arising  in  the 
case  wbicb  are  necessary  tor  tbeir  informa- 
tlMi  in  giving  their  ver^ct  can  only  be  tak- 
en advantage  of  in  a  motion  for  a  new  trial 
in  felony  cases.  The  statnto  so  provides. 

We  come  now  to  tbe  consideration  of  tbe 
suffldoicy  of  tbe  indlctmoit  In  the  motion 
to  quash  defendant  raised  two  qneBtiras.  One 
is  that  the  Indictmott  is  void  tor  tbe  reason 
that  the  grand  jury  was  unlawfully  and  il- 
legally Impaneled  and  drawn,  and  tbat  th^ 
permitted  Miss  Anna  Campb^,  a  stenogra^ 
er,  to  be  present  In  the  grand  jury  room  dur- 
ing the  examination  of  witnesses  and  to  take 
their  testimony  In  shorthand  and  ti^  such 
shorthand  notes  airay  from  tbe  grand  jury 
room  with  her.  As  to  this  objection  It  Is  suf- 
acient  to  say  that  allegations  In  a  motion  to 
quash  whlcb  set  up  foots  dehOTs  the  record 
do  not  prove  thonselves,  and  If  tbo  pleado- 
desires  the  court  to  consider  those  qnestlims, 
he  should  dier  proof  of  those  all^tlon& 
In  the  absence  of  such  proctf  ^ey  are  not  be- 
fore tbe  court  for  euuldenitlmi.  No  evidence 
was  offered  fn  support  of  this  motion,  and 
hence  tbat  objection  must  fall.  State  v. 
Faulkner,  1S5  Mo.,  loa  dt  69S,  84  8.  W.  967. 

It  Is  also  urged  tliat  the  indictment  is  bad 
for  tbe  reason  that  it  falls  to  diarge  the 
place  wbrae  defendant  permitted  a  teUe  and 
gaming  device  to  be  set  up  and  used.  The 
stetnte,  section  2196^  Bev.  St  1899,  under 
which  this  indictment  Is  drawn,  reads  as 
follows:  *'Eva-y  person  who  ^all  permit  a 
gaming  table,  bank  or  device  to  be  set  up  or 
used  for  the  ponmee  ot  gaming  in  any  house, 
building,  shed,  booth,  shelter,  lot  or  oth« 
premises  to  bim  bdoni^ng  or  by  bim  occu- 
pied, or  of  wblch  he  hath  at  the  time  the  pos- 
session or  c(Hitrol,  shall,  on  conviction. 

•       •      •  H 

It  wUl  be  observed  tbat  this  indictment 
duuges  this  defendant  with  having  pomit- 
ted  a  certain  gaming  device  to  be  set  up  and 
used  tor  the  purpose  of  gaming  in  a  certain 
bulldlii«  and  room  1^  liim  occupied,  and  un- 
der contnd  of  him,  fba  said  Bart  Bamsauer. 
This  is  a  Uteral  following  of  the  stetatsk 
Ihe  general  rule  Is  that  an  todtetmMt  charg- 
ing tbe  oommlsBlQn  of  an  offoise  timt  is 
created  by  statnte  Is  good  If  It  follows  tlw 
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langnege  ot  the  statate.  The  exception  Is 
that  If  the  statute  creating  the  offense  uses 
generic  terms  In  defining  the  offense  and  does 
not  Individuate  the  <rflen8e  with  such  par- 
ticularity as  to  notify  the  defendant  of  what 
he  Is  to  defend  against,  th«i  an  indictment 
In  the  language  of  the  statute  Is  not  Bu£ar 
dent.  Thus  an  Indictment  drawn  under  a 
statute  making  It  a  misdemeanor  to  shoot  at 
a  mark  or  at  random  along  or  across  a  public 
highway  la  not  good  If  drawn  In  the  language 
of  the  statute.  State  t.  Hogan.  31  Mo.  340. 
But  the  particular  highway  upon  which  the 
shooting  occurred  must  be  named.  Likewise, 
an  Indictment  for  operating  a  ferry  without 
license  must  name  the  stream  upon  which 
the  ferry  is  charged  to  hare  been  operated; 
but  it  has  never  been  held  to  be  necessary 
to  designate  the  particular  place  upon  the 
highway  or  stream  named  at  which  the  for- 
bidden act  was  done.  The  designation  of  the 
particular  highway  or  stream-  was  notice  to 
tbe  defendant  to  be  ready  to  meet  proof  of 
the  forbidden  act  at  any  place  thereon  within 
the  county.  So  In  indictments  charging  bur- 
glary or  arson  by  breaking  into  or  setting 
fire  to  a  building,  the  property  of  another, 
It  has  never  been  thought  necessary  to  de- 
scribe the  location  of  the  building  with  any 
greater  accuracy  than  to  charge  it  as  being 
located  in  tbe  county,  and  give  the  name  of 
the  owner,  and  this  would  notify  the  defend- 
ant to  be  ready  to  meet  proof  as  to  a  bur- 
glarising or  burning  any  building  In  the 
county  belonging  to  the  pera<m  named  even 
tbough  that  person  might  be  the  owner  of  a 
great  number  of  buildings. 

In  this  case  the  statute  Is  leveled  against 
the  permitting  to  be  set  up  of  gaming  de- 
Tlces,  and  is  Individuated  by  being  confined 
to  a  building  to  defendant  belonging  or  by 
him  occupied,  or  of  which  he  hath  at  the 
time  the  possession  or  control.  Oertainly  the 
designation  of  a  building  in  the  language  of 
the  statute,  as  one  occupied  and  controlled  by 
the  def^dant,  Is  as  particular  and  notifies 
defendant  of  what  proof  he  may  be  expected 
to  meet  as  definitely  as  does  the  Indictment 
held  to  be  good  in  either  of  the  cases  above 
mentioned.  Furthermore,  Indictments  in  the 
same  form  as  this  one,  under  the  same  or  a 
similar  statute,  have  been  held  good  in  a 
nnmbor  of  cases  In  this  state.  See,  State  v. 
ficttggs,  33  Mo.  02;  State  v.  Fulton,  19  Mo. 
680;  State  v.  Mohr,  66  Mo.  App.  325;  State 
T.  Dyson,  39  Mo.  App.  297.  In  the  case  of 
the  State  v.  Hunt,  190  Mo.  353,  88  S.  W.  719, 
defendant  was  charged  with  burning  a  house 
of  public  worship  under  section  1876,  Rev.  St 
1899  (Ann.  St  1906,  p.  1289).  The  only  desig- 
nation in  the  Information  of  the  location  of 
the  building  was  that  It  was  a  Baptist 
Church  located  In  the  county.  This  was  held 
to  be  sufficient  Surely  the  designation  of  a 
building,  as  one  occupied  and  controlled  by 
defendant  and  situate  In  the  county,  is  as 


d^nlte  as  to  locaUm  as  to  describe  it  as  a 
Baptist  Church  situate  In  the  county,  as  was 
done  in  the  Hunt  Case, 

We  are  referred  by  appellant's  counsel  to 
the  case  of  State  v.  McLaughlin,  160  Mo.  33, 
60  S.  W.  1076.  as  an  authority  to  sustain  his 
position  in  this  case.  The  indictment  In  that 
case  was  under  a  dlffer^it  section,  to  wit  sec- 
tion 2201,  Rev.  St  1899  (Ann.  St  1906,  p.  1407), 
which  employs  different  words  In  defining  the 
offense  from  the  statute  now  under  considera- 
tion and  the  learned  judge  who  wrote  the 
opinion  In  that  case  makes  no  reference  to 
the  cases  above  dted  wherein  Indictments 
under  this  and  similar  sections  of  the  stat* 
utes  have  been  held  good  and  we,  therefore, 
conclude  that  he  did  not  intend  to  overrule 
them  nor  did  he  Intend  to  lay  down  any  rules 
of  construction  that  would  be  applicable  to 
any  section  of  the  statutes  other  than  the 
one  then  under  consideration.  We  shall  hold 
this  indictment  good.  If  It  be  claimed  that 
we  are  In  conflict  with  the  decision  of  the 
Supreme  Court  In  the  McLaughlin  Case  our 
answer  is  that  we  are  in  harmony  with  that 
court  in  the  Hunt  Case,  supra,  and  as  this  is 
tbe  later  case  It  Is  our  duty  to  follow  It 
There  Is  no  pretense  in  this  case  that  he  did 
not  as  a  matter  of  fact  know  what  the  chaise 
against  blm  was.  Tbe  record  shows  that  be 
did  make  his  defuse.  The  Jury  has  found 
against  him  as  tbe  result  of  a  trial  wbldi,  as 
shown  by  the  record,  was  fair  and  Impartial, 
and  we  do  not  feel  called  upon  to  apply  a 
strained  Mmstructlou  to  the  indictment  up- 
on which  the  defendant  was  convicted  in  or- 
der that  he  may  now  escape  the  penalty  of 
the  law.  Nor  is  there  anything  In  the  record 
to  Indicate  that  any  right  guaranteed  to  him 
by  the  Constitution  ot  statutes  of  this  state 
has  been  denied  blm.  The  evidence  abun- 
dantly shows  the  guilt  of  the  defendant 

Tbe  Judgment  1>  affirmed.  All  concar. 


BRADLET  r.  MODERN  WOODMEN  07 
AMERICA. 

(St  Louis  Court  <tf  Appeals.   MlssouEi  Jan. 

4,  1910.) 

1.  TBIAI,  ft  191*)  — IlTSTBUCnONS  — ASSDUP- 

TioN  OP  Facts. 
-In  SD  action  oa  a  death  benefit  certificate, 
an  Instmction  which  assumes  tbe  death  of  in- 
sured 1b  erroneoQB  where  there  is  no  evidence  of 
his  actual  death,  and  the  presumption  of  death 
from  seven  years*  absence  fa  not  mentioned. 

[Ed.  Note.—For  other  cases,  see  Trial,  Gent 
Dig.  S  423;  Dec.  Dig.  |  191.*] 

2.  Death  (S  2*)— Evidkitcb  or  Death— Pbk- 

SUHPTIOns  FSOlf  ABSENCE. 

The  statutory  presumpti(»i  of  death  from 
seven  years'  absence  from  the  state  (Rev.  St. 
1899.  f  3144  [Ann.  St  1906.  p.  1786])  does  sot 
arise  antil  it  is  conclusively  shown  that  decedent 
left  tbe  state. 

iEd.  Note.— For  other  cases,  see  Death,  dent, 
r.  S  2 ;  Dec.  Dig.  |  2.*] 
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5.  Death  (|  2*>— EviOEtfOfr—PBEsuicPTioiis— 
DiLiosncE. 

Evidence  that  the  wife  and  relatives  of  in- 
sured sought  information  from  all  possible  soor- 
ces  after  bis  disappearance,  that  he  was  ad- 
vertised for  in  his  lodge  joama),  which  cir- 
culated In  more  than  1,000  lodges  thronghout 
tbe  counttT,  and  the  secretary  otaiM  lodge  wrote 
more  than  50  letters  of  inquirr.  shows  the  exer- 
cise of  sufficient  diligence  to  aiscoTer  what  had 
become  of  him,  to  give  rise  to  the  presumption 
of  death  after  tbe  lapse  of  seven  years. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  2 ;  Dec.  Dig.  |  2.*] 

4.  Death  (S  2*)  —  Evidence  —  Pbebumftionb 
FBou  Absence— Rebuttino  Evidence. 
The  presumption  of  death  from  seven  gears' 

absence  oi  a  person  may  be  rebutted  by  evidence 
of  his  unhappy  domestic  relations. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  !  1;   Dec.  Dig.  »  2.*] 

6.  Death  ({  2*)  —  Evidence  —  PBESUicPTioNe 
FBOU  AB8BNCB— Time  of  Death. 

There  is  no  presumption  that  a  person  who 

has  been  absent  tor  more  than  seven  years  died 
at  any  particular  date,  or  before  the  lapse  of 
bis  lite  insurance  for  nonpayment  of  assess- 
ments two  or  three  mraths  after  his  disappear- 
ance. 

[Ed.  Note.— For  other  eases,  see  Death,  Cent 
Dig.  8  3 ;  Dec.  Dig.  |  2.*] 

6.  Death  (5  2*)  —  Evidence  —  PBEauMpnoNS 
FKOV  Abbence. 

The  presumption  of  death  from  seven  vears' 
absence  does  not  depend,  on  the  absentee's  ez< 
posare  to  some  penl  which  would  be  apt  to 
shorten  his  life. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  §  2 :  Dec  Dig.  9  2.*] 

7.  Death  {§  2*)— Prebumption  fbom  Absence 
—Time  of  Death— Bubden  of  Phoof. 

Where  it  appears  in  an  action  on  a  life 
policy  that  insured  disappeared  and  has  not 
been  heard  from  for  more  than  seven  years,  the 
bnrden  is  o&  plaintiff  to  show  that  death  occur- 
red before  the  lapse  of  tbe  policy  for  nonpay- 
ment of  assessments. 

[Eid.  Note.— For  other  cases,  see  Death,  Cent 
Dig.  8  3;  Dec.  Dig.  I  2.*] 

&  Death  (8  2*)— Pbesuuftion  fbou  Absence 

—Time  of  Death. 

In  delermining  whether  death  occurred  be- 
fore the  lapse  of  the  policy,  the  jury  should  take 
into  considerntion  insured's  condition  In  life, 
character,  habits,  and  domestic  relations. 

[Ed.  Note. — For  other  cases,  see  Death,  Cent 
Dig.  5  3 ;  Dec.  Dig.  8  2.*] 

9.  Evidence  (§  260*)— PRESUStpnoN  fhom  Ab- 
sence—Declarations OF  Absentee. 

In  Ruoh  action,  evidence  of  declarations  by 
Insured  when  he  left  home,  of  the  purpose  of  his 
trip,  and  when  he  would  return,  was  admissible 
as  bearing  on  the  presumption  of  death  from 
absence. 

[Eld.  Note.— Por  other  cases,  see  Evidence, 
Cent.  Dig.  §8  10G3-10G7;  Dec.  Dig.  §  269.*] 

10.  Evidence  (fi  322*)— Hearsay- Rumors. 
Evidence  of  rumors  in  the  vicinity  of  the 

home  of  a  person  who  has  not  been  heard  from 
for  more  than  seven  years,  as  to  the  cause  of 
his  leaving  home,  is  hearsay,  and  inndmis.^'ible, 
as  bearing  on.  the  presumption  of  death  from 
absence. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  I  1207;  Dec  Dig.  8  322.*] 

11.  iNsnBANCE  815*)- Action  on  Benefit 
Certificate— Petition. 

Where  the  action  on  a  benefit  certificate  is 
based  on  the  presumption  of  insured's  death 
from  his  absence  for  more  than  seven  years,  the 


petition  should  allere  that  death  occnrred  beton 
date  of  the  lapse  ol  the  ptdicy. 

[Ed.  Note.— Fbr  other  cases,  see  Insuaiicei 
Cent  Dig.  I  1906;  Dec  Dijin  815.*] 

Appeal  fnHD  Circuit  Court,  Kiun  County; 
Chas.  D.  Stewart,  Judge. 

Action  by  Martha  E.  Bradley  a^inst  tbe 
Modern  Woodmen  of  America.  Plaintiff  bad 
jDdgment,  and  defendant  appeals.  Reversed. 

Benj.  D.  Smith,  Chas.  K.  Hart,  and  F.  H. 
McCulIough,  for  appellant  E.  B.  McKee 
and  F.  B.  Robinson,  for  respondent 

GOODBV  7.  Plaintiff,  who  Is  the  wife  of  ■ 
man  named  Bradley,  was  formerly  tbe  wife 
of  Abe  MUla.  She  sues  on  a  benefit  certlfir 
cate  Isgued  June  2T,  1898^  to  MUIb  by  de- 
fmdant,  and  agreeing  to  pay  idointlfl:  the 
Bum  of  f 1,000  on  tbe  death  of  Bald  Mills,  If 
he  then  w&a  In  good  Btanding  with  all  dues 
and  assessments  discharged  on  bis  certlfl- 
cat&  Mills'  family  consisted  of  his  wife  and 
several  dilldren,  with  whom  he  lived  on  and 
prior  to  OctobflC  27,  190%  near  Locust  Hill, 
In  Knox  county.  Mo.  He  was  a  farmer,  but 
did  odd  work  for  other  persoifl  at  times. 
HiB  drcunuitances  were  rather  poor,  not 
much  propaty  having  been  accumulated  by 
him,  and  on  the  date  last  mentioned  he  own- 
ed a  wagon  and  team  and  $50  or  fCO  In  iwm- 
6j ;  also  some  other  property  of  trivial  val- 
ue. On  that  day  he  left  his  home  with  his 
wagon  and  team,  professedly  to  go  to  Can- 
ton, In  Lewis  county,  to  pnrdiaae  a  load  ot 
fish  whldi  he  Intended  to  bring  home  and 
sell  to  persons  In  the  vicinity.  From  the 
time  he  left  home,  or  at  least  after  he  reach- 
ed Cant<m,  no  tidings  of  blm  were  ever  re- 
ceived, as  far  as  the  evidence  shows.  After 
waiting  until  more  than  seven  years  after 
bis  disappearance,  and  on  April  29,  1906,  the 
petition  In  the  presrat  action  was  filed  by 
plaintiff  to  recover  the  Indemnity  the  heai- 
efit  certificate  promised  she  should  be  paid 
at  her  former  husband's  death  In  good  stand- 
ing. The  petition  speaks  In  several  places 
of  the  death  of  HlUs,  but  nowhere  formally 
avers  he  had  died  or  was  dead,  or  the  time 
and  place  of  his  death.  It  alleges  tbe  facts 
regarding  his  departure  from  home  to  go  to 
Canton  for  the  purpose  stated,  says  no  trace 
or  information  pertaining  to  him  had  since 
been  obtained  by  his  family,  acquaintances 
or  friends,  though  diligeot  search  and  in- 
quiry had  been  made  through  all  sources  and 
by  all  possible  means;  says  further  his 
family  relations  and  surrotrndings  were 
pleasant  at  the  time  he  left  home;  he  had 
no  business  complications  to  oppress  or  an- 
noy him,  and  there  was  no  cause  why  he 
should  not  return  home  or  give  information 
as  to  his  whereabouts  if  be  continued  to  live. 
In  its  answer  defendant  admitted  Issuing  the 
benefit  certificate,  and  denied  the  other  aver- 
ments of  the  petition;   then  allied  MUIs 
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had  benraie  na^eiided  on  Febroary  2,  1901, 
and  all  rl^ts  under  tlie  c^flcate  forfeited, 
fiH>  tbe  noniMTmait  of  a  benefit  asaeaament 
daly  levied  and  payable  him  on  or  before 
the  Ist  day  of  February,  1901 ;  alleged  Mills 
had  abandoned  hla  memboshlp  In  the  socie- 
ty on  February  1,  1901,  and  never,  after 
that  date,  had  attempted  to  be  reinstated  in 
the  manner  required  1^  the  by-laws ;  that 
dnrins  the  seven  years  since  bia  disappear- 
ance, nearly  70  assessments  bad  beoi  levied 
against  the  members  of  the  society,  and  he 
had  not  paid,  tendered,  or  In  any  manner 
attempted  to  pay  any  of  aald  asaessmentB, 
or  any  dues  which  would  have  accrued  on 
his  certificate  during  tbe  seven  years,  had 
be  continued  a  member.  In  the  replication 
plaintiff  admitted  tbe  asseeament  for  the  year 
1901  bad  been  levied  by  the  society  and  had 
not  been  paid  by  Mills  or  any  one  for  him, 
but  denied  tbe  benefit  certificate  had  become 
null  or  forfeited  on  account  of  nonpayment 
of  the  asaessment  or  for  any  other  reason, 
inasmuch  as  the  insured  had  died  prior  to 
the  date — February  1,  1901 — when  the  as- 
sessment fell  due.  Many  of  the  facts  of  tbe 
case  were  stipulated  by  tbe  parties.  It  was 
agreed  defendant  is  a  fraternal  beneficial  so- 
ciety organized  under  tbe  laws  of  Illinois  and 
now  authorized  to  do  business  in  the  state  of 
Missouri;  what  tbe'by'laws  of  the  company 
are,  and  that  one  of  them  forfeited,  ipso  fac- 
to, and  rendered  nail  and  void  a  certificate 
If  an  assessmoit  was  not  paid  when  due; 
that  on  December,  1900,  assessment  No.  1, 
for  the  year  1901,  for  tbe  benefit  fund  of 
defendant,  was  levied  on  all  members,  in- 
eloding  Abe  Mills;  regular  notice  of  tbe 
levy  was  furnished  to  btm  (L  e.,  constructive 
notice  as  provided  In  tbe  by-laws),  and  nei- 
ther said  Mills,  nor  any  one  for  blm,  had 
paid  said  assessment ;  that  more  than  70  as- 
sessments had  been  levied  by  the  board  of 
directors  against  beneficial  members  of  tbe 
ord»  during  ,  the  seven  years  succeeding  Oc- 
tot>er  27,  1901,  and  neither  Mills,  nor  any  one 
for  him,  had  tendered  or  offered  to  pay  any 
of  said  assessments  after  January,  1901,  or 
to  pay  any  dues  as  required  by  tbe  by-laws 
of  defendant;  that  Mills  had  paid  all  dues 
and  assessments  levied  against  him  sut)se- 
qurat  to  tbe  date  of  the  benefit  certificate 
and  until  January  1,  1901.  PlaluUff,  In 
March,  1908,  furnished  proof  to  defendant 
of  bis  death. 

Defendant  objected  to  evidence  being  re- 
ceived on  the  ground  tbe  petition  stated  no 
case,  did  not  say  or  state  facts  to  advise  de- 
fendant of  the  date  of  Mills'  death,  and  did 
not  show  whether  plaintlfC  was  proceeding 
under  tbe  statute  or  under  tbe  common-law 
presumption  In  respect  of  his  death.  Oral 
testimony  was  introduced  tending  to  prove 
tbe  disappearance  of  Mills  as  stated;  that 
he  was  then  36  years  old,  bad  been  married 
18  years,  and  had  S  young  children ;  be  was 
a  farmer,  bat  owned  no  ftrm,  bad  not  thriv- 


ed finandally,  was  working  at  wbat  he  could 
get  to  .do,  and  had  been  accustomed  to  go  to 
Canton  to  get  fish  to  peddle ;  bad  no  trouble 
with  his  family,  Itlssed  his  wife  good-bye  on 
leaving  hes,  and  said  he  would  be  back  In 
three  or  four  days  If  it  did  not  rain,  and,  if 
It  did,  would  be  gone  longer;  that  Mills' 
character  was  good;  he  supported  his  fami- 
ly and  was  affectionate  with  thm,  had  made 
several  other  trips  from  home,  one  to  Okla- 
homa and  one  to  Dakota,  but  durli^  those 
absencor  hla  family  had  heard  trma  him  reg- 
ularly ;  had  talked  of  enlisting  In  the  army ; 
took  his  m<m^ — 960  or  f  70— vlth  him,  and 
tbe  wagon  and  team,  and  horse  feed.  After 
be  left,  bis  wife  paid  bis  dues  In  dtfendant 
order  for  November  and  December.  There  Is 
some  testimony  tbat  In  the  spring  prior  to 
bis  disappearance.  Mills  had  had  a  disagree- 
ment with  his  wife,  and  had  declared  be 
could  not  stand  it  at  home  any  longer ;  that 
bis  wife  did  not  keep  the  bouse  clean  and 
make  tbe  children  mind,  but  would  allow 
them  to  tear  things  up  and  do  as  they  pleas- 
ed; that  these  statements  were  made  in  his 
wife's  presence,  and  she  said  she  "wished  be 
had  a  woman."  His  relatives  bad  «ideavor- 
ed  to  find  him  or  learn  of  bis  whereabouts 
and  had  failed.  One  witness  testified  to  a 
hearsay  statement  that  a  man  of  Mills'  de- 
scription about  the  time  be  disappeared,  tried 
to  buy,  but  could  not  get  any  fish  in  Canton, 
and  "crossed  the  river."  Defendant  endeav- 
ored to  prove  by  witnesses  that  rumors  were 
afloat  in  the  community  where  Mills  lived 
about  the  cause  of  his  disappearance,  and  ex- 
cepted to  the  exclusion  of  the  testimony.  De- 
fendant also  makes  a  point  about  tbe  efforts' 
put  forth  to  find  or  trace  him  having  been 
Inadequate  to  base  a  presumption  of  death 
on.  His  wife  and  many  of  his  relatives  had 
sought  Information  from  all  probable  sour* 
ces,  and  be  had  been  advertised  for  In  a  Jour- 
nal of  the  defendant  society  which  circulat- 
ed throughout  the  United  States  In  more 
than  1,000  lodges;  the  secretary  of  his  lodge 
bad  written  50  or  more  letters  of  inquiry 
about  him,  and  various  neighbors  and  rela- 
tives testified  they  had  never  seen  or  heard 
of  blm  after  his  disappearance. 

The  court  refused  to  direct  a  verdict  for 
defendant,  and  ruled  as  follows  on  the  other 
requests:  At  the  request  of  plaintlCf  the 
court  gave  the  following  Instructions:  "(1) 
The  court  Instructs  the  Jury  that  all  ques- 
tions are  eliminated  from  this  case,  except 
the  question  of  date  of  bis  death,  of  tbe  said 
Abe  Mills.  If,  therefore,  you  find  from  tbe 
greater  weight  of  the  evidence  that  it  Is  more 
probable  that  be  died  prior  to  February, 
1901,  than  after  that  date,  then  you  will 
find  for  the  plaintiff.  (2)  Tbe  court  instructs 
the  Jury  that  the  plaintiff  In  this  case  is  not 
required  to  establish  beyond  a  reasonable 
doubt  the  death  of  the  Insured  prior  to  Feb- 
ruary, 1901.  She  is  required  merely  to  fur- 
tiUh  proof  wtaidi  tended  to  show  that  fac^ 
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and  to  make  ft  appear  to  the  Svxj  more 
probable  or  credible  Uian  otberwlse.  If, 
therefore,  yon  And  and  believe  from  the  erl- 
dence  in  the  canae  that  plaintiff  has  done 
tfalB,  your  Terdlct  abonld  be  for  the  plain- 
tiff." Defendant  (Ejected  to  the  action  of  the 
court  In  ^Tlns  said  InttnictlonB,  the  ol^ec- 
tlon  was  OTemiled  and  exc^>tionB  BaTod. 

At  the  request  of  defendant  the  court  Inr 
atmcted  as  follows:  'TThe  court  Instructs  the 
jury  that  although  the  sudden  disappearance 
and  unexplained  absence  frran  bis  home  In 
this  state  without  being  heard  from  of  said 
Abe  Hills  for  the  period  of  term  years  rais- 
ed the  1^1  presumptlcm  of  his  death,  yet 
that  preemption  cannot  arise  until  the  end 
of  the  eeren-year  period  from  the  date  of 
bis  d^jartnre,  and  that  there  Is  also  a  pre- 
Bomptlon  of  continued  life  In  this  case  which 
the  plaintiff  most  overccMue  with  the  pre- 
sumption of  death  of  said  Mills,  prior  to 
February  2, 1901,  and  unless  the  plaintiff  has 
shown  by  the  greater  weight  of  the  evidence 
facts  and  circumstances  surrounding  the  dis- 
appearance of  said  Abe  Mills,  whldi  make 
It  more  probable  that  be  died  prior  to  said 
February  2,  1901,  than  that  he  did  not  die 
prior  to  said  last-named  date,  then  yonr  ver- 
dict must  be  for  defendant  The  court  In- 
structs the  jury  that  before  you  can  find 
for  the  plaintiff  In  this  case,  you  must  find 
and  believe,  from  the  f^eater  weight  of  the 
evidence,  that  said  Mills  died  before  the 
second  day  of  February,  1901,  and,  unless 
you  BO  find,  your  verdict  mtut  he  for  the  de- 
fendant." 

The  following  instruction  was  requested 
by  defendant  and  refused,  and  defendant  ex- 
cepted: "The  court  Instructs  the  Jury  that 
the  mere  fact  that  said  Abe  Mills  disappear- 
ed from  his  home  before  February  2,  1901, 
and  has  been  absent  and  unheard  from  for 
more  than  seven  years,  If  you  find  from  the 
greater  weight  of  the  evidence  that  he  did  so 
disappear  and  has  not  been  heard  from,  is 
not  snfficlent  to  warrant  yon  In  finding  that 
said  Abe  Mills  died  liefore  said  date.  Febru- 
ary 2,  1901,  and  unless  you  believe,  from  the 
greater  weight  of  the  evidence,  that  said  Abe 
Mills  encountered  some  danger  or  peril,  be- 
fore said  last-named  date,  which  would  make 
It  more  probable  that  said  Abe  Mills  died 
before  said  date  than  that  he  did  not  so 
die.  then  your  verdict  must  be  for  the  de- 
fendant" 

The  Jury  returned  a  verdict  for  plaintiff 
for  f 1,000,  and  defendant  appealed. 

We  have  this  statute:  "If  any  person  who 
shall  have  resided  In  this  state  go  from  and 
do  not  return  to  this  state  for  seven  succes- 
sive years,  he  shall  be  presumed  to  be  dead 
In  any  case  wherein  his  death  shall  come  In 
question,  unless  proof  be  made  that  he  was 
alive  within  that  time."  Rev.  St  1809,  8  3144 
(Ann.  St  1906,  p.  1786). 

1.  The  main  errors  ass^ed  In  this  case 
are  hhkhi  the  rulings  on  reanesta  for  Instruc- 


tlons,  and  In  support  of  those  rulings  plain- 
tiff's counsel  InvtAe  both  the  presnmptton 
enacted  In  the  statute  quoted  tn  the  state- 
ment (Bev.  8t  1890.  |  S144)  and  also  tbe 
common-law  presumption  of  tbe  deatb  of 
a  person  who  haa  not  been  heard  of  after 
an  absence  ot  seven  yean  fnnn  his  hom& 
Nothing  was  said  in  the  instrnctionH  for 
plaintiff  about  presmnptlona,  and  whatever 
doodlng  of  the  true  issue  in  the  minds  of 
the  jury  may  have  resulted  from  mentioning 
them  was  due  to  defMidanfa  requests ;  which 
referred  to  the  presomptton  of  death  after 
seven  years  of  unexplained  absence^  But 
the  court  must  have  relied  on  a  presumption. 
In  instructing  upon  plaintiffs  request,  that 
all  questions  were  eliminated  from  the  case 
exc^t  as  to  the  date  of  the  death  of  the  In- 
sured, for  it  was  not  conclusively  proved  he 
was  dead.   This  essential  fact  was  taken  for 
granted  In  the  Instructions,  and  erroneoasly, 
even  ff  either  the  statutory  or  the  common- 
law  presumption  was  relevant  to  the  case. 
The  statutory  presumption  could  only  arise 
if  It  was  conceded,  or  conclusively  shown. 
Mills  had  left  the  state,  and  had  not  return- 
ed for  sevm  successive  years.  It  was  denied 
he  had  left  It,  and  the  evidence  on  the  point 
was  a  vague  and  Inconclusive  hearsay  state- 
ment which.  If  competent  because  not  ot>- 
Jected  to,  would  be  for  the  triers  of  the  fact 
to  weigh  in  passing  on  tbe  Issue  of  whether 
he  had  left  the  state;  but  no  issue  of  the 
kind  was  submitted,  and.  If  tbe  statntory 
presumption  of  death  was  relied  on,  it  was 
applied  arbitrarily  and  without  finding  tbe 
essential  fact  on  whldi  Its  rdevancy  de> 
pended. 

Tbe  first  instruction  for  plaintiff  misap- 
plied, if  It  counted  on,  the  common-law  pre- 
sumption for  a  reason  to  be  stated  Infra. 
We  reject  the  ai^nunent  based  on  the  suppos- 
ed Inadequacy  of  the  search  made  for'  tbe 
insured,  against  plaintiff's  right  to  rely  on 
the  presumption.  If  It  had  been  applicable. 
Testimony  was  given  tending  to  prove  enough 
diligence  was  exercised  to  discover  bis  where- 
abouts or  what  had  become  of  him  to  satisfy 
the  law,  even  If  we  accept  as  sound  recent 
decisions  which  hold  tbe  presumption  only 
arises  when  due  efforts  have  been  made  to 
learn  the  fate  of  a  missing  person.  Hltz  v. 
Ahlgren,  ITO  111.  60,  48  N.  E.  1068;  Modem 
Woodmen  v.  Graber,  128  111.  App.  685 ;  Mod- 
ern Woodmen  v.  Gerdom,  72  Kan.  391,  82 
Pac.  1100.  2  L.  R.  A.  <N.  S.)  809;  Prudential 
Assur.  Co.  V.  Edmonds,  2  App.  Cas.  487: 
Bailey  v.  Bailey.  36  Mich.  186;  Stinchfleld 
V.  Emerson,  62  Me.  466,  83  Am.  Dec.  624. 
The  Insured  left  home  avowedly  for  a  tem- 
porary purpose  and  with  the  Intention  to  re- 
turn. There  was  much  evidence  to  show  he 
had  no  motive  which,  according  to  human 
nature  and  experience,  would  Induce  him  to 
leave  permanently,  and  he  had  not  returned 
or  been  beard  of  after  the  lapse  of  seven 
years  by  his  family,  other  kin,  <nr  acquaint 


Digitized  by 


Google 


IfoJ 


BBADLBY      MODERN  WOODMEN  OF  AMERICA. 


78 


uicea.  Tboee  dmuiutances  bring  ttie  pre- 
nunptlon  of  death  into  operation  when  It  li 
releTant;  at  least,  If  reasonable  but  fmltleaa 
inquiry  for  the  absentee  has  beoi  made  by 
those  Interested  In  him.  Biegler  t.  Supreme 
Lodge,  S7  Mo.  App.  419,  423;  Lawson,  Fre- 
smnptlre  Evidence,  mle  44,  p.  264;  rules  6, 
6,  29  Alb.  Law  J.  VP-  426,  464. 

But  there  was  testimony  In  the  record 
which  ought  to  have  been  snbmltted  to  the 
Jnry  as  tending  to  dl^I  the  presumption. 
A  witness  said  the  Insured  declared  five  or 
six  months  before  his  departure  that  be  had 
endured  his  fomlly  troubles  as  long  as  he 
could;  and,  If  this  testimony  was  true.  It 
conduced  to  prove  the  thoui^t  was  In  hla 
mind  to  abandon  home  and  family ;  and 
later  his  discontent  may  have  Induced  him  to 
leave  home  ostensibly  for  a  temporary  pur- 
pose, bnt  with  a  secret  resolve  not  to  return. 
According  to  the  cases  most  favorable  to 
plalutiirB  cans^  the  court,  with  this  evidence 
twfore  the  jury,  should  not  have  eliminated 
from  their  Inquiry  all  Issues  ^cept  the  date 
•f  the  death  of  the  Insured,  but  should  have 
left  to  them  the  task  of  finding  whether  or 
not  he  was  dead.  That  Is  to  say,  the  pre- 
somption  of  death  indulged  becanse  of  his 
long  abseDce  from  home  and  lack  of  Informa- 
tlOD  about  him  was  rebuttable,  and  this  evi- 
dence of  onhappy  domestic  relations  tended 
to  rebut  it;  for  such  infelicity  occasionally 
Induces  a  husband  and  father  to  desert  bis 
family.  Dickens  t.  Miller,  12  Mo.  App.  408; 
Carpentor  v.  Sup.  Council,  79  Mo.  App.  697; 
Winter  v.  Sup.  Lodg^  96  Mo.  App.  1, 69  S.  W. 
662;  Bl^ler  r.  Sup.  Council,  supra;  Modem 
Woodmen  v.  Qraber,  128  111.  App.  585,  588; 
Garwood  v.  Hastings,  88  Gal.  216,  229;  Bow- 
den  V.  Henderson,  2  SmaL.  &  G.  860;  Law- 
Boo,  Presumptive  Bvldence,  rule  53,  p.  284; 
Oreenleaf,  Evld^ce,  |  278f. 

2.  But  the  essential  fact  to  be  established 
by  plaintiff  and  found  by  the  Jury  was  that 
Mills  had  died  ytior  to  February  2,  1901. 
The  action  was  not  filed  until  after  more 
than  seven  ^ars  of  unexplained  absence; 
but  it  stands  as  to  the  task  of  making  out  a 
case  tor  recovery*  as  though  it  had  been  be- 
i^un  at  any  time  after  tbe  date  mentioned. 
The  aid  plaintiff  derives  from  the  seven 
years  of  absence  and  lack  of  Information  la 
not  by  way  of  presnmptlon  at  the  end  of  said 
period  that  her  husband  Is  dead,  which  would 
be  tbe  all-Important  fact  if  her  case  depended 
'solely  on  his  death  having  occurred  before 
the  salt  was  filed.  Bnt  as  the  case  stands,  it 
does  not  help  her  at  all.  Inasmuch  as  recovery 
dreads  on  his  being  dead  within  about  two 
months  after  he  left  home.  What  help 
plalntifl  gets  from  bis  protracted  absence 
without  having  been  heard  of  is  due  to  the 
tendency  of  those  two  facts  to  prove  be  was 
dead  within  the  two  months  previous  to  the 
default  in  payment  of  an  assessment;  that 
la,  before  February  2, 1901.  On  this  point  a 
court  of  the  highest  authority  said,  in  an  ac- 
tion vhere  the  date  of  death  was  the  vital 


fact:  "Mr.  Taylor  In  tbe  first  volume  of  his 
Treatise  on  tbe  Law  of  Evidence  (section 
167)  says  that,  'althoni^  a  person  who  has 
not  been  heard  of  for  seven  years  is  presum- 
ed to  be  dead,  the  law  raises  no  presumption 
as  to  the  time  of  bis  death;  and  therefore, 
if  any  one  Au  to  establiih  tAe  precise  period 
during  those  seven  years  at  v^ich  tuch  per- 
son died,  he  must  do  so  by  evidence,  and  can 
neither  rely,  on  the  one  hand,  on  the  pre- 
sumption of  death,  nor,  on  tlie  other,  upon 
the  presumption  of  the  oontinuance  of  life.' 
These  views  are  In  harmony  with  tbe  settled 
law  of  tbe  English  courts.  In  re  Phene's 
Trust,  Law  Rep.  5  Ch.  139;  Hopewell  t.  De 
Pinna,  2  Gamp.  N.  P.  113;  Beg. -v.  Lumley, 
Law  Rep.  1  O.  O.  196;  Re  Lewes'  Trusts, 
law  Bep.  11  Eg.  236;  32  Law  J.  Ch.  104; 
40  Law  J.  Oh.  507;  29  Law  J.  Ch.  286;  37 
Law  J.  Ch.  265.  In  the  leading  case  In  the 
Court  of  Exchequer  of  Nepean  v.  Doe  ex  dem. 
Knight  (2  Mee.  &  W.  894),  In  error  from  the 
Court  of  King's  Bench,  Lord  Denman,  C.  J., 
said:  'We  adopt  tbe  doctrine  of  the  Court  of 
King's  Bench  that  tbe  presumption  of  law 
relates  only  to  the  fact  of  death,  and  that 
tbe  time  of  death,  whenever  it  Is  material, 
must  be  a  subject  of  distinct  proof.*  To  the 
same  effect  are  Mr.  Greenleaf  and  the  pre- 
ponderance of  authority  in  this  country.  1 
Oreenl.  Evid.  f  41;  Montgomery  v.  Bevans, 
1  Sawyer,  653  [Fed.  Cas.  No.  0,735];  Stevens 
V.  McNamara,  36  Me.  176  [58  Am.  Dec.  740]; 
Smith  T.  Knowlton,  11  N.  H.  191;  Flynn  v. 
Coffee,  12  Allen  (Mass.)  133;  Lorlng  v.  Stelne- 
man,  1  Mete.  (Mass.)  204;  McDowell  v.  Simp- 
son, 1  Houst  (Del.)  467;  Whiting  v.  Nlcholl, 
46  111.  230  [92  Am.  Dec.  24S];  Spurr  v.  Trim- 
ble, 1  A.  K.  Mar.  (Ky.)  27S;  Doe  ex  dem. 
Cofer  V.  Flanagan,  1  Ga.  638;  Smith  v. 
Smith,  49  Ala.  156;  Prlmm  v.  Stewart,  7 
Tex.  178;  Gibbes  t.  Vincent.  11  Rich.  Law 
(S.  a)  828;  Hancock  v.  Am.  Life  Ins.  Co.,  G2 
Mo.  26,  121;  Stouvenel  v.  Stephens,  2  Daly 
(N.  T.)  819;  McOartee  v.  Camel,  1  Barb.  (N. 
Y.)  Ch.  456."  (Emphasis  ours.)  Davie  t. 
Briggs,  87  U.  S.  628,  634,  24  L.  Ed.  1068. 

The  courts  of  this  state  bold  there  is  no 
presumption  regarding  the  date  when  a  per- 
son died  who  has  been  absent  and  unbeard 
of  for  seven  years,  or  as  to  whether  he  died, 
at  the  end  of  the  period  or  during  it.  Ban- 
cock,  Adm'r,  T.  Ina.  Go.,  62  Mo.  26;  Winter 
r.  Lodge,  supra.  In  the  first  of  those  cases  it 
was  important,  as  it  Is  here,  to  show  the 
death  of  the  Insured  happened  prior  to  a  day 
when,  If  he  was  alive,  the  jwllcy  lapsed  for 
nonpayment  ot  a  premium.  This  day  fell 
about  three  months  after  the  insured  dlsap- 
peiu«d,  or  a  mtrnth  longer  than  In  the  case 
at  bar,  and  in  both  cases  early  in  the  seven- 
year  period.  Anunig  other  things  tbe  Su- 
preme Court  said;  "Whoever  finds  It  impor- 
tant to  establish  death  at  any  particular  pe- 
riod must  do  so  by  some  kind  of  evidence. 
Tbe  evidence  need  not  be  direct  or  positive; 
It  may  depend  upon  circumstances,  but  it 
should  be  of  such  a  character  as  to  make  It 
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mon  probable  that  the  peram  died  at  a  par- 
ticular time,  than  that  he  snrrlTed.  When 
a  person  Is  known  to  be  alive  at  a  certain 
time,  there  Is  a  presumption  of  the  continu- 
ance of  his  life,  and,  to  OTercome  this  pre- 
sumption, evidence  must  be  adduced  tending 
to  show  at  what  particular  period  he  died. 
Here  absence,  unattended  with  other  clrcnm- 
Btances,  will  not  be  sufficient  In  Eagle's 
Case,  3  Abb.  Prac.  218.  It  was  said  that,  if  It 
was  attempted  to  apply  the  presumption 
short  of  seven  years,  special  circumstances 
would  neceesarlly  have  to  be  proved;  as,  for 
example,  that  at  the  last  accounts  the  person 
was  dangerously  111,  or  In  a  weak  state  of 
health,  watf  exposed  to  great  perils  of  disease 
or  accident;  that  he  embarked  on  board  of  a 
vessel  which  has  not  since  been  heard  from, 
though  the  length  of  the  usual  voyage  has 
long  since  elapsed.  In  all  such  cases.  If  the 
circumstances  known  are  sufficient  to  author- 
ize the  conclusion,  the  decease  may  be  placed 
at  a  time  short  of  seven  years."  62  Mo.,  loc. 
dt  32. 

The  rule  Invoked  at  this  point  partakes  of 
the  character  of  what  Prof.  Thayer  denom- 
inates presumptive  evidence  rather  than  of 
the  character  of  a  rebuttable  legal  presump- 
tion, like  that  of  death  at  the  end  of  seven 
years'  absence.  Thayer,  Evidence.  Appendix 
A.  The  learned  author  shows  the  presump- 
tion of  deaUi  belongs  to  the  class  of  rebut- 
table, as  distinguished  from  conclusive,  le- 
gal presumptions,  lioc.  dt  541  et  seq.  He 
says  presumptions  of  the  rebuttable  kind 
"are  certain  assumptions,  or  legal  rules,  de- 
flnli^  the  amount  of  evidence  requisite  to 
support  a  particular  allegation;  which  facts 
being  proved  may  be  either  explained  away 
or  rebutted  by  evidence  to  the  contrary,  but 
are  conclusive  In  liie  absence  of  such  evi- 
dence; *  •  •  are  definitions  of  the  quan- 
tity of  evidence,  or  the  state  of  facts,  suffl- 
clent  to  make  out  a  prima  facie  case;  in 
other  words,  of  the  circumstancra  under 
which  the  burden  of  proof  lies  on  the  oppo- 
site party."  Further  on  in  this  connection  it 
Is  said:  "It  should  be  carefully  remarked 
that  in  both  kinds  of  legal  presumption 
(meaning  the  conclusive  and  the  rebuttable) 
there  is  no  Inference;  the  rule  of  law  merely 
applies  or  attaches  to  the  circumstances 
when  proved  and  Is  not  deduced  from  them." 
Loc.  clt  545.  The  author  then  proceeds  to 
discriminate  both  classes  of  legal  presump- 
tions from  presumptive  evidence  or  that  rule 
of  law  which  permits  a  jury  to  infer  the 
fact  In  issue  from  indirect,  instead  of  direct, 
evidence  of  Its  occurrence;  as,  "wh^  a 
person  was  found  standing  over  a  wounded 
man  with  a  bloody  sword  in  his  hand,  there 
Ifl  a  presumption  (or  it  may  be  probably  in- 
ferred) that  the  one  stabbed  the  other." 

The  argument  for  defendant  counts  on  the 
supposed  lack  of  evidence  conducing  to  prove 
the  Insured  died  even  before  the  expiration 
uf  seven  years  after  Ills  departure  from 
home,  and  the  greater  lack  of  proof  that  he 


died  prevlons  to  tiie  2d  day  of  Febroary, 
1901,  as  the  Instructions  required.  Tbe  in- 
sured was  not  affileted  with  any  disease,  was 
not  shown  to  have  been  exposed  to  unusual 
peril,  to  have  meditated  upon  suld^  or  to 
be  In  a  despondent  mood  wtalcb  might  lead 
to  that  act  Conditions  such  as  Oiose  affect- 
ing a  person  who  disappears  nnacoountatdy 
were  regarded  in  tt>e  older  cases  as  prereq- 
uisites of  the  inference  of  death  when  the 
absence  had'  not  lasted  the  full  period,  and 
perhaps  In  most  JurlsdictloDS  the  inference 
of  earlier  death  would  not  be  allowed  now, 
except  on  proof  of  similar  facts.  But  the 
law  in  this  state  is  more  liberal  to  parties 
with  demands  dependent  on  a  finding  of  ear- 
lier death.  Our  Supreme  Court  has  adopted 
the  doctrine  of  TIsdale  v.  In&  Co.,  20  Iowa, 
170.  96  Am.  Dea  136,  wherein  the  Supreme 
Court  of  Iowa  held  the  jury  might  Infer  the 
death  of  the  missing  person  bad  oocurred  be- 
fore seven  years  had  expired,  even  though 
he  was  not  threatened  by  any  of  tlie  dangers 
mentioned  supra;  and  that  the  c<mcludou  of 
death  at  an  earlier  period  could  be  drawn  up- 
on proof  of  any  facts,  which,  according  to 
common  ^perience,  made  it  probable  tbe 
party,  If  alive,  would  have  communicated 
with  his  fi^oida.  Aftra  postulating  tbe  facts 
In  evidence,  the  Supreme  Court  of  Iowa  said: 
"Must  seven  years  pass,  tx  must  it  be  shown 
that  he  was  last  seen  or  beard  of  in  peril, 
before  his  death  can  be  presumed?  No  great- 
er wrong  could  be'  done  to  the  character  of 
a  man  than  to  account  fbr  his  absence,  even 
after  the  lapse  of  a  few  short  montlw,  upon 
the  ground  of  a  vranton  abandonment  of  his 
family  and  friends.  He  could  have  lived  a 
good  and  useful  life  to  but  little  purpose^  If 
those  who  knew  him  could  even  entertain 
such  a  suspicion.  The  reasons  that  the  evU 
dence  above  mentioned  raises  a  presumption 
of  death  are  obvious;  absence  from  any  oth- 
er cause,  being  without  motive  and  inconsist- 
ent with  tiie  very  nature  of  the  person,  is  im- 
probable.** 

According  to  those  views  an  in8tmetl<m 
was  declared  wrong  which  said  It  must  ap- 
pear, in  order  to  prove  death  prior  to  the 
lapse  of  seven  years,  the  person  allied  to  be 
dead  was  subject  to  some  specific  peril  which 
reasonably  might  be  supposed  to  have  caused 
bis  death ;  and  our  Supreme  Court  adopted 
tbe  reasoning  In  the  Hancock  Case  "that  evi- 
dence of  character,  habits,  domestic  relations, 
and  the  like,  making  the  abandonment  of' 
home  and  family  improbable,  and  Aowlns  a 
want  of  all  those  motives  whidi  can  be  sup- 
posed to  influraice  men  to  such  acts,  may  be 
sufficient  to  raise  the  presumption  of  death, 
or  from  which  the  death  of  one  absent  and 
unheard  of  may  be  inferred,  without  regard 
to  the  duration  of  such  absence.**  02  Mo., 
loc.  clt  34.  In  Lancaster  v.  Ins.  Co.,  02  Ha 
121,  128,  the  Supreme  Court  of  Missouri  re- 
Iterated  its  concurrence  in  the  Iowa  doctrine, 
and  rejected  the  rule  that,  for  the  condnslfm 
of  death  to  be  Indulged  before  seven  years 
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have  axptred,  tbere  most  be  proof  the  ab- 
sentee waa  exposed  to  soiue  peril  apt  to 
shorten  hia  Ufa  The  question  Is  whether 
the  principle  of  those  authorities,  and  others 
which  might  be  cited,  would  permit  the  jury 
to  find,  on  the  facts  in  the  present  record, 
the  death  of  the  Insured  occurred  earlier 
than  February  2, 1001.  This  question  can  be 
answered  best  by  comparing  the  facte  of  the 
case  at  bar  with  the  facts  ct  cases  wherein 
the  same  problem  was  solTed  one  way  or  the 
oth^.  In  Hanco<^  Ins.  Co.,  it  was  held 
there  was  no  room  for  a  presomption  of 
death  before  seven  years  had  nm,  for  these 
reasons:  "MotiIs  (the  Insured  person)  had 
no  family,  he  had  no  fixed  and  permanent 
place  of  abode.  For  years  be  had  been  re- 
siding In  the  Soath,  being  in  different  states 
and  engaged  in  dlffuent  places.  He  told  his 
relatlTSB  that  be  was  going  ba^  to  the 
Sonth.  He  made  arrangements  to  Introduce 
a  patent  ther&  He  was  warm  In  hia  sympa- 
thies tw  the  Sonthem  cause,  and  expressed 
his  determtnatlon  to  take  arms  in  its  de- 
fense. No  Intnitlfm  was  ever  shown  of  stay- 
ing in  New  York,  or  with  his  friends  in  the 
North.  AccOTdlng  to  his  declared  design,  be 
was  going  South,  as  thousands  of  oUiers  did 
in  those  times."  In  Lancaster  t.  Ins.  Co., 
the  facts  indicated  death  by  drowning,  as 
the  Insured  was  sick  and  weak  while  on  a 
ship  and  was  not  seen  to  leave  It  when  It 
reached  port  In  Winter  t.  Supreme  Lodge, 
the  insured  had  talked  of  making  way  with 
hlnastif,  and  circumstances  iminted  to  the 
conclusion  that  he  had  done  so.  The  same 
was  true  In  Carpenter  t.  Supreme  Council, 
79  Uo.  App.  B97.  The  last  three  cases  are 
not  a  guide  in  this  one,  for  in  th«n  the 
missing  parties  were  In  great  peril ;  but  the 
Tisdale  Case  Is  a  guide  and  a  ccmtrolllng 
precedent  WlQiout  reflecting  at  all  on  the 
credibility  of  the  witness  who  testified  re- 
garding the  quarrel  between  Mills  and  his 
wife  and  his  threat  to  leave  home,  it  is  ob- 
Tlous  the  Jury  were  not  bound  to  believe  this 
testimony;  or.  If  they  believed  it  might  not 
believe  MOIs  carried  ont  his  threat ;  and  eft* 
peclally  Is  this  so  because  there  was  much 
other  evidence  toidlng  to  prove  the  insured 
was  happy  in  his  domestic  relations,  strong- 
ly attached  to  his  wife  and  children,  and 
without  any  motive  to  abaiUlim  them.  His 
■leparture  trom  home  was  several  months 
after  the  date  of  the  supposed  quarrel,  and 
there  was  no  testimony  of  any  family  dis- 
cord meanwhile.  He  left  on  an  errand  simi- 
lar to  others  he  had  gcme  on  before,  and  in 
the  prosecution  <tf  a  business  he  was  pursu- 
ing at  the  tlm&  He  was  not  dejected  in 
spirit  Though  in  humble  circumstances,  be 
was  free  fnmi  debt,  and  was  getting  along 
apparently  as  well  af  usuid.  He  declared  he 
would  be  haA  In  a  few  days,  kissed  his  wife 
when  be  departed,  and  aroarently  left  no 
reeling  in  her  mind  of  doubt  about  his  re- 
turn as  promised.  He  was  a  moral  man,  a 
church  member,  and.  according  to  the  opln* 


Ion  of  his  neighbors,  a  good  provider  and  an 
industrious  citizen.  He  told  not  onfy  his 
wife,  but  others,  why  he  was  taking  the  trip 
to  Canton,  and  no  one  who  saw  him  received 
an  Impression  against  the  truth  of  what  be 
Bald,  or  that  bis  leaving  home  would  be  per- 
manent or  was  at  all  remarkable.  The 
Journey  was  not  a  long  one  In  miles,  but  he 
contemplated  an  absence  of  several  days. 
From  the  thne  of  his  d^arture  there  Is  no 
authentic  evidence  of  his  having  been  seen 
alive,  or  his  wagon  and  team  having  been 
found,  though  dlll^nt  efforts  were  made  to 
obtain  information.  These  facts  by  them- 
selves, and  without  their  Influence  being 
broken  by  the  testimony  regarding  the  quar- 
rdl  between  the  insured  and  his  wife,  which 
the  Jury  were  free  to  reject,  would  range  the 
case  by  the  side  of  Tisdale  v.  Ins.  Co.,  as  there 
Is  no  material  difference  between  the  facte 
of  the  two  cases.  As  that  decision  has  been 
approved  by  our  Supreme  Court  we  decide 
on  its  authority  tbere  was  evidence  from 
which  the  Jury  might  flnd  the  Insured  died 
prior  to  the  first  default  in  an  assessment; 
though  we  think  the  Iowa  doctrine  an  ex- 
treme one,  which  tends  to  transfer  an  Issue 
of  fact  from  the  region  of  proof  to  that  of 
surmise. 

8.  In  holding  the  case  Is  (or  the  Jury,  we 
emphasize  the  point  that.  In  order  for  plain- 
tiff to  recovOT,  she  must  prove  by  the  weight 
of  evidence  her  former  husband  died  prior 
to  February  2,  1901,  and  It  is  bettor  to  say 
nothing  about  probabilities  In  the  instruc- 
tions. In  determining  the  question  of  wheth- 
er his  death  occurred  prior  to  said  date, 
the  Jury  should  take  Into  consideration  his 
condition  in  life,  character,  habits,  and  do- 
mestic rdatlons,  the  drcumstonces  attend- 
ing bis  departure  from  home,  and  the  fact 
that  none  of  his  friends,  relatives,  or  ac- 
quaintances have  heard  of  him  since;  and 
unless.  In  view  of  those  circumstances  and 
othen  which  may  appear  In  evidence,  the 
Jury  bdJeve  from  the  evidence  Mills  died 
prior  to  February  2,  1901,  the  verdict  should 
be  for  defendant 

4.  An  exception  was  saved  to  the  admls- 
sl(m  of  the  stetemraits  of  MHU  when  he  left 
home  of  the  purpose  of  his  trip  and  when 
he  would  return.  The  contention  is  he  might 
be  prosecuted  for  abandoning  his  family, 
and.  If  he  meant  to  do  so^  those  dedaraticms 
were  self-seivlni^  In  our  Judgment  the  right 
rule  to  apply  Is  the  one  thus  stated  by  a 
learned  commentator:  "Whenever  the  de- 
meanor of  a  person  at  a  given  time  becomes 
the  object  of  inquiry,  bis  expressions,  as  con- 
stituting part  of  that  demeanor,  and  as  Indi- 
cating his  present  Intent  and  disposition, 
cannot  properly  be  rejected  In  evidence  as 
irrelevant"  Bvans'  note  to  Pothler  on  Obli- 
gations, II,  242.  Tliat  passage  is  quoted  In 
1  Greenleaf  (16th  Ed.)  }  108.  and  shown  to 
be  applicable  to  nomerous  Instances,  includ- 
ing those  where  a  person  'is  npon  a  Journey 
or  leaves  home,  or  returns  thither,  or  re- 
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mabui  abroad."  Tbe  rule  was  followed  In 
every  case  cited,  supra,  and  the  point  was 
passed  on  In  Carpenter  t.  Sup.  Council,  79 
Uo.  App.  697,  603.  If  the  statements  of  an 
absentee  concerning  why  he  Is  leaving  home 
are  excluded  from  a  Jury,  they  will  be  de* 
prlTed  of  lllnmlnatlng  evidence  npon  the 
main  Inquiry.  That  the  person  who  uttered 
the  statement  of  purpose  may  have  intended 
to  aaf^nard  himself  should  be  taken  ac- 
count of  In  weighing  the  statement 

tSL  An  exception  was  taken  to  the  exclusion 
of  testimony  sought  to  be  eUcited  from  a  wit- 
ness on  cross-oamlnation  concerning  rumors 
be  bad  beard  in  the  vicinity  of  the  plalntUTs 
home  about  the  caus^  of  Mills  leaving  home. 
These  neighborhood  rumors  were  but  hear- 
say, and  do  not  fall  within  any  exertion 
we  are  aware  of,  to  the  rule  excluding  hear- 
say testimony.  The  <Mily  authority  cited  on 
this  point  Is  Dowd  T,  Watson,  105  N.  G.  476, 
11  S.  E.  589,  18  Am.  St  Bep.  920.  wbere  it 
was  said:  "To  rebut  the  presumption  of 
death  from  absence  for  more  than  seven 
years  without  b^g  beard  from,  evidence  of 
a  g«teral  report  among  the  missing  person's 
friends  and  acquaintances  that  he  is  alive 
and  in  the  United  States  army  is  admissible, 
*  *  *  Kvldenoe  by  a  witness  that  be  had 
seen  tibe  missing  person,  and  he  was  alive, 
is  admissible."  Those  rulings  are  Irrelevant 
to  the  proposition  In  hand.  If  defendant 
wished  to  avail  itself  of  the  knowledge  of 
neighbors  r^ardlng  the  cause  of  Mills'  de- 
parture^  the  rumors  on  the  subject  should 
have  beoi  traced  to  their  source,  and  the 
person  who  started  tbem  have  been  called 
as  a  witness. 

6.  The  petition  ought  to  be  amended  by  ai- 
ling Mills  died  prior  to  February  2,  1901. 

The  Judgment  is  reversed,  and  tbe  cause 
remanded.  All  concur. 


MBRCHANTS'  NAT.  BANE  v.  BBISCB 
•t  aL 

(Springfield  Court  of  Appeals.   Missonil  Jan. 
S,  1910.) 

1.  BiLu  AND  Notes  (f  538*)— Acnon— Ik- 

STBUCTIONB. 

In  an  action,  on  notes  given  for  tbe  price 
of  a  threshing  machine,  the  answer  alleged  that 
the  agent  of  the  i>a7ee  guaranteed  that  the 
freight  on  the  machine  would  not  exceed  $100, 
and  represented  that  a  contract  he  presented  for 
defendant's  sigaature  contained  such  provision, 
that  the  freight  did  exceed  sudi  sum,  and  de- 
fendant refused  to  accept  tbe  machine.  Tbe  con- 
tract signed  was  not  offered  in  evidence.  Beld, 
that  an  instroction  that,  if  the  note  was  obtain- 
ed bv  fraud,  it  devolved  on  tbe  holder  to  show 
itself  a  bona  fide  purchaser,  was  not  warranted. 

[Ed.  Note^For  other  cases,  see  Bills  and 
Notes,  Dec  Dig;  I  538.*] 

2.  Fraud  (I  11*)— What  GoNsnTCTEs— Rep- 

BESENTATIONB. 

A  representation  b;  the  seller  of  a  machine 
that  the  freight  npon  it  would  not  be  over  a 
certain  amount  when  In  fact  the  freight  did  ex- 


ceed Uiat  amount  was  not  a  representation  on 
which  an  action  for  fraud  could  be  based. 

6 Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
E-  M  12,  13 ;  Dec  Dig.  |  il.*] 

3.  Saxjes  (1 21*)— Failuu  of  Con siDERATiorT. 

Where  the  seller  of  a  machine  guaranteed 
that  the  freight  thereon  would  not  oe  over  ■ 
certain  amount  and,  when  the  purchaser  tried 
to  get  possession  of  the  macbioe,  the  same  was 
forbidden  by  the  carrier  until  he  had  paid 
freight  in  excess  of  tlw  amount  stipulated,  and 
the  purchaser  refused  to  take  the  machine,  tbe 
consideration  for  notes  given  Cor  the  puicbass 
price  failed. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SI  88-38:   Dec.  Dig.  1  21.*] 

4.  Sales  (|  177*)  —  Peefoeicancb  of  Con- 

TBACT. 

Under  the  facts,  the  purchaser  had  a  right 
to  refuse  to  take  the  machine. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  18  445-450;  Dec.  Dig.  f  177.*] 

5.  Sales  (8  339*)— Bbeach  bt  Purchaser- 
Right  OF  Seller. 

Where  the  pnrcliaaer  of  a  machine  refused 
to  accept  it,  and  tbe  seller  resold  It  together 
with  a  secondhand  machine  given  as  part  of  the 
purchase  price,  the  purchaser  would  be  liable 
tor  any  balance  of  the  purchase  price. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  SS  924,  926;  Dec  Dig.  S  339.*1 

6.  Bills  and  Noibs  d  146*)— SiATUTtttT  Pbo< 

VIBIONS. 

The  negotiable  Instrument  law  of  1905  has 
no  application  to  a  note  executed  prior  to  the 
taking  effect  of  the  statute. 
[Ed.  Note.— For  other  cases,  see  Bills  snd 

Notes,  Dec.  Dig.  8  148.*] 

7.  Bills  and  Notes  (88  493,  497*)— Action 
ON  Note— BuBDEN  of  Phoof. 

Prior  to  tbe  negotiaUe  instrument  law  of 
1905,  in  an  action  on  a  note  as  against  a  pur* 
chaser  before  maturity,  the  niakpr  was  bound 
to  show,  by  a  greater  weight  of  evidence,  a  want 
of  consideration,  but  piaintlS  was  bound  to 
show  that  he  purchased  witlurat  knowimi^i!  of 
fraud. 

[Ed.  Note.— For  other  cases,  see  Bills  and 

Notes.  Cent.  Dig.  68  16^^166%  1675-1687; 
Dec.  Dig.  86  493,  497.*] 

Appeal  from  Circuit  Court,  Phelps  Coun- 
ty ;  h.  B.  Woodslde,  Jodga 

Action  by  the  Merchants'  National  Bank 
against  GtottUb  Brlsch  and  another.  From  a 
Judgment  In  favor  of  defendants,  plalntlfl  ap- 
peals.  Reversed  and  remanded. 

Jones  Bros,  and  O.  H.  Shubert,  for  appel- 
lant Watson  &  Htdmes,  for  reapondoits. 

GRAY,  J.  This  la  a  suit  on  a  promlSBoiT 
note  bearing  date  Jnne  12,  1906,  Cor  $630, 
due  on  or  before  the  lat  day  of  October,  1907, 
payable  to  the  order  of  Rnsstil  ft  Co.  an  Ohio 
corporation,  and  payable  at  tiie  Rolls  State 
Bank,  Rolla,  Mo.,  with  Interest  from  date  at 
the  rate  of  6  per  coit  per  annum,  parable 
annually.  The  salt  was  commenced  by  tbe 
Mercbante'  National  Bank,  claiming  to  liave 
purchased  tbe  same  for  vslne,  In  ttie  usual 
course  of  business,  on  the  0th  day  of  Febru- 
ary,  1007.  The  answer  alleged  that  In  April, 
1905,  one  H.  W.  Mitchell,  an  aguit  of  the 
payee,  persuaded  the  defendants  to  purchase 
a  threshing  outfit  to  be  delivered  to  the  de- 
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fendants  abont  the  let  of  Jtme,  at  the  town 
of  Rnasell,  state  of  E^anaaB.  It  was  alleged 
that  tbe  defendants  agreed  to  give  tor  said 
macbtne  a  secondhand  s^Hirator  and  to  exe- 
cute their  three  promissory  notes,  amounting 
to  91,910 ;  that  at  tbe  time  said  contract  was 
entered  into  the  said  agent  represented  and 
gnaranteed  that  the  freight  on  the  new  out- 
fit to  the  point  where  it  was  to  be  delivered 
wonld  not  exceed  |1O0l  It  was  farther  alleg- 
ed that  the  defendants  were  foreigners,  whol- 
ly unable  to  read  or  write  the  English  lan- 
gnage,  or  to  talk  or  understand  the  same,  and 
that  the  aald  Mitohdl,  knowing  these  facts, 
prepared  a  written  contract,  and  falsely  rep- 
resented to  the  defendfints  that  said  written 
contract  contained  only  the  agreements  here- 
tofore set  out.  and  that  the  defendants,  be- 
ing unable  to  read  said  contract,  relied  apon 
the  representation  of  said  Mitchell.  It  was 
further  alleged  that  the  defendants  went  to 
the  town  of  Russell  in  June  to  receive  said 
machine,  but  the  same  did  not  arrive  until 
July  3  of  said  year,  and,  when  it  did  arrive, 
a  bank  at  Russell,  in  behalf  of  the  payee,  pre- 
sented a  bill  of  lading  for  freight  charges, 
amounting  to  over  $300.  The  defendants  fur- 
ther allied  that  they  then  had  the  written 
contract  examined,  and  found  that  It  did  not 
contain  ttie  conditions  of  the  trade  in  r^rd 
to  the  freight,  and  that,  when  they  discovered 
said  fraud,  they  renounced  and  repudiated 
the  contract,  and  that  said  Rassell  &  Co.  took 
possession  of  said  machine  and  returned  the 
same  to  their  branch  house  at  Bt.  Joseph. 
The  defendants*  answer  dosed  with  the  fol- 
lowing language:  "Wherefore  defendants 
My  that  said  note  sued  upon  In  this  cause 
was  obtained  from  them  fraud,  as  herein- 
before alleged,  and  that  the  same  was  wholly 
without  consideration  and  void."  The  reply 
was  a  general  denial.  Judgment  was  for  de- 
fendants, and  plaintiir  appealed. 

The  testimony  in  behalf  of  the  plaintiff 
was  limited  to  one  witness — the  cashier  of 
the  appellant  bank.  This  witness  testified 
that  J.  W.  HcGlymonds  was  the  president  of 
the  appellant  bank,  and  also  the  president  of 
Russell  &  Co.,  payee ;  that  the  note  was  pur- 
chased in  the  usual  course  by  his  bank  from 
the  payee  without  any  notice  of  anything 
wrong  In  connection  therewith.  On  cross-ex- 
amination the  witness  testified  that  the  bank 
discounted  much  paper  for  the  payee  com- 
pany, and  that  the  payee  company  did  its 
principal  banking  business  with  the  said  Mer- 
chants' National  Bank;  that  the  note  was 
presented  for  discount  by  one  Pitte,  treasurer 
of  the  company,  and  that  he  discounted  the 
note,  bnt  asked  no  questions  and  made  no  in- 
Quirles  abont  the  financial  standing  of  the 
defendante;  that,  when  he  bought  tbe  note, 
he  knew  that  interest  was  due  and  unpaid. 

In  behalf  of  the  defendants,  the  testimony 
showed  that  they  were  foreigners  with  very 
llttfe  knowledge  of  tbe  English  language; 
that  Mitchell  came  to  their  place  and  brought 
two  or  three  qnarts  of  whlsl^,  and  after  tbeiy 


had  agreed  on  the  terms  of  the  contract,  as 
set  out  In  their  answer,  he  presented  a  con- 
tract to  them,  and  they  were  all  drinking, 
and  he  Induced  tb^  to  sign  the  contract; 
that,  when  they  went  to  Kansas  to  get  the 
machine,  possession  was  refused  unless  they 
would  pay  two  freight  bills,  amounting  to 
$370.  In  addition  to  their  testimony,  other 
witnesses  testified  that  they  were  present  and 
bMrd  Mitchell  represent  and  guarantee  that 
the  freight  on  tbe  madilne  would  not  be 
more  than  $100. 

We  find  no  fault  with  tbe  Instructtons  giv- 
en to  tbe  jury  in  behalf  of  tbe  appellant  In 
behalf  of  the  respondents,  the  oourt  gave  the 
following  Instruction:  "The  court  Instructs 
the  Jury,  if  you  find  and  t>elleve  from  the 
evidence  in  this  case  that  the  note  sued  upon 
was  obtained  from  the  defendants  by  fraud, 
it  devolves  upon  the  plaintiff  to  show  by  a 
preponderance  of  the  evidence  that  It  acquir- 
ed the  note  from  Russell  &  Co.,  tbe  payee 
therein,  before  the  maturity  thereof,  and 
without  knowledge  of  such  fraud,  and  for  s 
valuable  consideration  before  It  can  recover." 
Undffi  the  evidraice  and  pleadings,  nothing 
can  be  found  upon  which  to  base  this  instruc- 
tion. Tbe  allegations  of  fraud  in  the  answer 
are  simply  that  tbe  agent  guaranteed  that 
tbe  freight  would  not  be  over  $100,  and  that 
he  represented  to  them  that  a  contract  be 
was  presenting  for  tbelr  signature  contained 
those  provisions.  And  the  evidence  shows 
that  tbe  freight  was  over  $100.  Tbe  contract 
signed  was  not  offered  In  evidence,  and  there- 
fore, as  to  whether  there  is  any  difference 
between  tbe  oral  contract  and  the  written 
one,  the  evidence  does  not  disclose.  The 
guaranty  of  the  agent  that  the  freight  would 
not  be  over  $100  was  not  a  fraudulent  repr^ 
sentation  upon  which  an  action  for  fraud 
could  be  based.  The  action  of  the  court  in 
giving  this  Instruction  necessltetes  the  re- 
versal of  tbe  judgment. 

The  facts  testified  to  by  the  defendants 
show  a  failure  of  consideration.  If  tbe  agent 
guaranteed  that  tbe  freight  would  not  be 
over  $100,  and,  when  tbe  respondento  tried  to 
get  possession  of  the  machine,  the  same  was 
forbidden  until  they  had  paid  freight  amount- 
ing to  over  $300,  then  as  between  them  and 
the  seller  they  bad  a  right  to  refuse  to  take 
the  machine^  The  undisputed  evidence  shows 
that  the  payees  then  took  the  machine,  to- 
gether with  tbe  secondhand  machine,  and 
disposed  of  tbem.  If  the  contract  was  as 
testified  to  by  tbe  defendants,  then  tbe  ma- 
chine was  never  delivered  and  tbe  considera- 
tion for  the  notes  failed.  On  tbe  other  band, 
if  there  was  no  guaranty  that  tbe  freight 
would  not  exceed  $100,  yet  the  company  took 
the  machine,  and  as  Iwtweeu  it  and  tbe  re- 
spondents it  would  not  be  entitled  to  recover 
for  all  the  notes,  but,  If  the  secondhand  ma- 
chine and  the  new  machine  liave  been  eold 
and  disposed  of,  then  the  respondents  might 
be  liable  for  the  balance  on  the  notes.  If  any. 
This  note  was  executed  prior  to  the  taking 
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effect  of  our  negotiable  iDstmment  law  of 
1900.  And  tberefore  the  prorlsiona  of  that 
act  must  not  be  cooBldered  in  determining 
the  law  of  this  ease.  The  cause  was  tried 
by  both  parties  on  the  theor;  that  the  bur- 
den of  proof  1b  the  same  wherein  the  defend- 
ant all^ces  the  note  was  procured  by  fraud 
and  when  he  allies  failure  of  consideration. 
As  the  law  stood  prior  to  190S,  there  was  a 
difference  as  to  the  burden  of  pnx)f  in  the 
two  defenses,  whidi  should  be  borne  In  mfnd 
on  a  retrial.  Bank  t.  Rominee,  136  Mo.  Ai^. 
57,  117  S.  W.  105;  Hahn  v.  Bradley,  92  Mo. 
App.  899 ;  Hamilton  v.  Marks,  63  Mo.  167. 

For  the  action  of  the  court  in  giving  the  in- 
struction above  set  forth,  the  Judgment  is 
reversed,  and  the  cause  remanded.  All  con- 
car. 


STATE  T.  McCOT. 

(Springfleld  Court  of  Appeals.   Hlssoort.  Jan. 

3,  1910.) 

1.  Indictment  and  Information  ({  62*)  — 
Fpbmal  Rsquisitcs  —  Yebipicatior— Stat- 

UTEB. 

Under  Ann.  St.  1906,  I  2477,  reqalring  In- 
formations  to  be  signed  and  verified  by  the  prOB- 
ecoting  attorney,  which  verification  may  be 
made  upon  Information  and  belief,  or  by  the 
oath  of  a  competent  witneBs  In  the  case,  or  sup- 
ported by  the  affidavit  of  the  witness  filed  with 
the  information,  Bn  information  followed  by  an 
affidavit  statins  tbat  the  prosecuting  attorney 
makes  oath  that  the  facts  stated  in  the  informa- 
tion are  true,  according  to  his  best  knowledge, 
information,  and  belief,  but  signed  by  the  pros- 
ecuting witness,  was  insuffident,  since  It  cSDOot 
be  taken  as  the  affidavit  of  the  proaecutinft  at- 
torney, not  being  signed  by  blm,  and,  if  taken 
as  the  affidavit  of  the  prosecuting  witnesa,  it 
u  incufficient  as  only  being  on  Information  and 
^lief. 

(Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Cent  Big.  Si  1€3-1«8:  Dec 
Dig.  S  52.*] 

2.  Indictment  and  Infobuation  (%  47*)  — 
Requisites  and  Sufficienct  or  Accusa- 
tion—Language  AND  FOBM. 

In  an  information,  it  is  Insafficient  for  the 
pTosecuting  attorney  to  state  that  he  is  informed 
of  the  commission  of  an  offense,  but  he  must 
state  that  the  offense  has  been  committed. 

[Ed.  Note. — For  other  cases,  see  Indictment 
and  Information,  CenL  Dig.  S  157;  Dec.  Dig. 
I  4T.*] 

8.  Indictment  and  Infobmation  (S  47*)  — 
Requisites  and  Sufficienot  or  Aoouba- 
tion— Lanouaoe  and  Fobm. 

Where  a  prosecuting  attorney  bases  an  in- 
formation upon  the  affidavit  of  a  private  person, 
he  must  bo  state  in  the  information,  and  file  the 
affidavit  with  the  information. 

[E!d.  Note.— For  other  cases,  see  Indictment 
and^Infnmation,  Cent.  Dig.  |  157 ;  Dec  Dig.  { 

Appeal  from  Circuit  Court*  Christian  Coun- 
ty ;  John  T.  Moore,  Judge, 

George  McCoy  was  convicted  of  assault, 
and  appeals.   Reversed  and  remanded. 

G.  Furd  Hays,  for  appellant  Fred  W.  Bar- 
rett, for  the  State. 


COX,  3.  Defendant  was  convicted  of  the 
offense  of  common  assault  npon  an  tnforma- 
tlon  filed  by  the  prosecutliig  attorney  in  the 
circuit  court  of  Christian  county,  and  from 
the  conviction  has  appealed. 

The  only  question  before  us  for  con^d^a- 
tlon  is  the  sufficiency  of  the  Information. 
The  information  is  as  follows: 

"Fred  W.  Barrett,  prosecuting  attorney  with- 
in and  for  the  county  of  Christian,  In  the  state 
of  Missouri,  Informs  the  court,  under  hla  of- 
ficial oath  and  upon  his  best  Information  and 
belief,  that  he  is  informed  by  the  affidavit  of 
H.  William  Friebe  that  George  McCoy,  on  or 
about  the  second  day  of  December,  1907,  in 
ttie  said  county  of  Obristlan  In  the  state  of 
Missouri,  did  then  and  there  unlawfully  and 
willfully  assault,  strike,  beat  and  wound  the 
said  H.  William  Frlehe  on  tlie  head  wltb  bis 
fist  contrary  to  the  fonn  of  the  statute  In 
such  cases,  made  and  provided  against  the 
peace  and  dignity  of  the  state.  [Signed] 
Fred  W.  Barrett,  Prosecuting  Attorney. 

"Fred  W.  Barrett,  prosecuting  attorney, 
makes  oath  and  says  fliat  Hie  facts  stated  In 
the  foregoing  Information  are  true  according 
to  hla  beat  knowledge,  Information  and  belief. 
[Signed]  H.  William  Frlehe." 

"Subscribed  and  sworn  to  before  me,  the 
second  day  of  December,  A.  D.  1007.  [Sign- 
ed] e.  D.  Maples,  Circuit  devk." 

The  statute  antliorlzing  the  filing  of  infor- 
mations In  the  circuit  court  by  the  proaecnt- 
Ing  attorney  so  far  as  an>Ucable  to  thia  In- 
formation  la  as  follows :  "Informatlona  may 
be  filed  by  the  prosecuting  attorney  as  In- 
formant during  term  time  or  with  the  clerk 
In  vacation  of  the  court  having  Jurisdiction 
of  the  offense  specified  therein.  All  Informa- 
tion shall  be  signed  by  the  prosecuting  at- 
torney and  be  verified  by  his  oatli,  or  by  the 
oath  of  some  person  competent  to  testify  as 
a  witness  in  the  case,  or  be  supported  by  the 
affidavit  of  such  person  which  shall  be  filed 
with  the  information."  Ann.  St.  1906.  I  2477. 

Verification  by  the  prosecuting  attorney 
may  be  upon  Information  and  belief.  It  will 
be  observed,  first,  that  an  Information  filed 
by  the  prosecuting  attorney  in  the  t^rcult 
court  must  be  verified,  or  be  based  upon  the 
affidavit  of  some  person.  In  the  latter  case 
the  affidavit  must  be  filed  with  the  Informa- 
tion. In  this  case  no  affidavit  was  filed,  but 
the  only  verification  is  what  appears  In  the 
affidavit  at  the  close  of  the  Information  above 
set  out.  This  affidavit  Is  drawn  as  If  It  were 
to  be  executed  by  the  prosecuting  attorney, 
but  Is  not  signed  by  him,  but  Is  signed  by  the 
prwecutlng  witness.  It  la  apparent  that  this 
is  not  sufficient,  for,  If  It  Is  to  be  taken  aa  the 
affidavit  of  Friebe,  It  Is  insufficient  for  the 
reason  that  It  Is  made  upon  Information  and 
belief  only  which  Is  not  a  sufficient  verifica- 
tion when  made  by  a  private  person,  •  but 
would  only  be  suffident  when  made  by  tlie 


•Fw  oUmt  oasM       suns  %opio  and  SMtloa  NUMBER  In  D«c.  A  Am.  Digs.  1907  to  data,  ft  Rsportar  Ii 


Digitized  by 


Google 


STATE  T.  POUNDSTONB. 


7» 


prosecDtfaig  attorney  himself.  It  la  not  a  ver- 
Ification  the  prosecotlnc  attorney  for  the 
reanm  that  he  does  not  sign  the  affidavit, 
and,  so  far  as  the  record  shows,  was  not 
■worn  to  It.  This  Information  Is  thesnfore 
bad  for  the  want  of  a  proper  TerUcatlon. 

It  Is  also  bad  for  another  reason.  The 
prosecntlng  attorney.  In  the  body  of  the  in- 
f<»]natlon  does  not  imrport  to  Inform  the 
court  that  the  defendant  has  committed  an 
assault  npcni  Frlebe,  but  he  Informs  the  court 
that  he  Is  Informed  by  the  affldavlt  of  Frlebe 
that  an  offense  has  been  committed.  This  la 
not  snffidttit  The  prosecuting  attorney  may 
base  an  information  npon  flie  affldaTlt  of  a 
private  perstm,  but,  when  be  does  so,  he 
Aonld  so  state  In  his  Infoimatton  end  file 
the  affldant  with  the  Informathm  as  flie  stat- 
ute reqnlres,  tmt,  even  In  that  case^  a  party 
cannot  be  tried  upon  the  affldavit  of  an  li^ 
dlTidnal.  The  dnty  of  Informing  the  court 
by  a  proper  Information  testa  with  the  pros- 
ecuting attorney.  He  cannot  shift  or  evade 
this  duty.  It  Is  his  duty  to  first  inform  him- 
self, and  satisfy  himself  that  an  ofEense  has 
been  committed,  and  then,  If  he  deelres  to 
'pnwecnto  this  offniseb  he  must  Inform  the 
court  that  the  offense  has  been  committed, 
and  It  is  not  saffident  fOr  him  to  Info^  the 
court  dut  some  one  else  has  informed  him 
that  an  offense  has  been  committed.  There- 
fore no  pnqwr  Charge  that  defendant  had 
committed  an  assault  was  nmde  In  this  caa^ 
and,  for  that  reason,  as  wdl  aa  for  the  rea- 
son that  the  Information  waa  not  properly 
Terlfled,  the  mMlon  In  arrest  of  indigent 
should  have  been  sustained.  It  therefore  fol- 
lows that  tiie  judgmoit  must  be  revwsed. 

Bnt  It  may  be  that  the  defendant  can  be 
convicted  if  a  proper  information  is  lodged 
against  him,  and,  as  this  one  is  amendable 
the  came  will  foe  remanded  to  permit  the 
prosecntlng  attomc^  to  file  an  amended  in- 
formation if  he  so  desires.  All  concur. 


STATE  V.  PODNDSTONH. 
(Springfield  Coart  of  Appeals.   MlnonxL  7an. 
3,  1910.) 

1.  iNDicniEirr  Axn  Invobvation  (|  133*)— 

Objections. 

Where  accused  offered  on  trial  to  »haw  that 
a  warrant  was  {ssned  on  the  affidavit  of  a  cer- 
tain person,  and  that  the  prosecuting  attorney 
thereafter  filed  'an  loformatioQ  aa  his  own 
knowledge  and  belief  when  as  a  matter  of  fact 
he  had  no  Icnowledge.  the  offer  was  properly 
refused,  since,  if  the  court  could  inTestigate  the 
matter  at  all.  It  wonld  only  do  so  on  a  plea  in 
abatement. 

[Ed.  Note.— For  other  oases,  see  ladlctment 
and  Information,  Gent  Dig.  I  466;  Dee.  Dig. 
I133.*] 

2.  CazHiRAL  Law  d  4(3*)— EviDmcfr- Bur 

BVIDEKCI. 

On  a  prosecution  for  selling  Ilqaor  on  Sun- 
day as  a  dramshop  keeper,  notice  was  served  on 
defendant  to  prodoce  his  license,  and,  when  call- 
ed npon  to  answer  to  such  notice,  be  stood  mute. 


Seld,  that  it  was  proi>er  to  permit  the  county 
court  records  and  the  rndtion  and  application 
for  license  signed       denndant  to  be  read  in 

evidence,  and  to  permit  ttie  <AeIa1s  to  testily 
as  to  the  delivery  of  the  license,  etc 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  888;  Dee.  Dig.  |  402.*J 

S.  GRunNAi.  £«aw  (|  780*)— InaratTcnoirs— 

Law  or  Cask. 

Laws  1901.  p.  140  (Ann.  St  1906.  p.  155G). 
requiring  the  court  to  Instruct  on  all  questions 
of  law  arising  In  the  case,  does  not  apply  to 
misdemeanors. 

[Ed:  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  1806;  Dec.  Dig.  i  790.*] 

Appeal  from  Circuit  Court,  Jasper  County; 
Howard  Gray,  Judge. 

N.  E.  Poundstone  was  convicted  of  a  vlo* 
latlon  of  the  Uquw  law,  and  he  appeals.  Af- 
firmed. 

Cnrr^,  Owen  &  Faxrls,  for  a]Kttilant  H. 
O.  Oomptim,  for  the  State. 

COX,  J.,  Information  filed  before  a  Justice 
of  peace,  charging  the  defoidant  with  sell- 
ing liquor  on  Sunday  as  a  dramshop  keeper. 
Defendant  was  convicted  and  appealed  to 
tile  circuit  court,  where  he  was  again  convict- 
ed, and  has  appealed  to  tills  court. 

We  are  not  favored  wltii  a  brief  by  ^ther 
appellant  or  respondent  In  this  cas^  but 
have  carefully  read  this  long  record  with  a 
view  to  ascertain  whether  or  not  the  defoid- 
ant  was  accorded  a  fair  trial,  and  to  find 
what  If  any,  oror  Is  charged  to  hare  been 
committed  against  him.  We  find: 

1.  Defendant  offered  on  the  trial  to  prove 
that  one  Geo^  D.  Thornton  had  filed  an  af- 
fidavit before  the  Justice  <tf  peace  charging 
defoidant  wIOi  this  offense.  That  a  war- 
rant was  Issued  on  this  affidavit  and  the  de- 
fendant arrested  thereon  and  required  to  give 
bond  for  his  appearance,  and  that  the  pros- 
ecuting attorney  afterward  filed  an  Intorma- 
tton  based  on  his  own  knowledge  and  belief, 
and  that,  aa  a  matter  of  fact,  the  prosecuting 
attorney  had  no  actual  knowledge  of  tiie  com- 
mission of  this  offense.  This  offer  was  re- 
fused and  ivoperly  so;  for,  If  the  court  could 
investigate  tiie  matter  contained  In  this  of- 
fer at  all,  it  could  only  do  so  upon  a  plea  In 
abatement,  but  could  not  do  so  upon  a  trial 
of  the  merits. 

2.  Complaint  Is  made  as  to  the  matter  of 
proving  that  defendant  was  a  dramshop  keep- 
er. Notice  was  served  upon  the  defendant  to 
produce  his  license  as  a  dramshop  keeper, 
and.  when  called  npon  to  answer  to  the  said 
notice,  he  stood  mute.  The  court  then  per- 
mitted the  county  court  records  and  the  peti- 
tion and  application  for  license  signed  by  de- 
fendant to  be  read  In  evidence,  and  the  offi- 
cials to  testify  as  to  the  delivery  of  the  li- 
cense, etc.  Having  notified  the  defendant  to 
produce  his  license,  and  be  having  felled  to 
do  so.  secondsry  evidence  vnis  admissible, 
and  there  was  no  error  committed  in  that  re> 
BpecL 
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3.  Complaint  Is  made  that  tlte  court  failed 
to  instrnct  tbe  Jorjr  upon  all  qnestlona  of 
law  arising  In  the  case.  Hie  statute  Impos- 
ing this  duty  npon  the  court  does  not  apply 
to  misdemeanors.  Sees.  Acts  1901*  p.  140 
(Ann.  St  1900,  p.  1S56). 

4.  Borne  objections  were  made  daring  the 
progress  of  the  trial  to  tlie  admission  of  cer- 
tain testimony,  all  of  which  we  have  care- 
fnlly  examined  and  find  no  error  therein. 

The  Information  Is  sufficient,  the  instmc- 
tlons  were  fair  to  the  defendant,  tbb  erl- 
dence  Is  ample  to  sustain  the  Terdlct,  and 
the  Judgment  Is  therefore  affirmed. 

NIXON,  F.  3^  concurs.  GBAT,  J.,  not  sit- 
ting. 


MORIUND  T.  JOHNSON  et  al. 
(Springfield  Court  of  Appeals.   MlSBOaii  Jan. 

10,  1910.) 

1.  BrPLETXN  (I  8*)— Right  o»  Aonow— Titue 
AHD  Right  or  Possession. 

Plaintiff  in  leplevin  must  show  a  general  or 
special  interest  In,  and  a  ri^t  to  immediate  and 
ezcluaive  poHeseion  of,  the  property  detained. 

[Dd.  Note.— For  other  cases,  see  BejdeTin, 
Cent.  Dig.  H  45-68;  Dec  Dig.  i  &•] 

2.  BEPLBviir  (J  12*)  — DErairsES— Tmji  nr 
Thied  Person. 

Defendant  in  replevin  may  show  title  or 
right  of  possession  In  a  tliird  person. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Oent  Dig.  {  103 ;  Dec  Dig.  1  12.*] 

B.  Justices  or  the  Peace  (S  104*)— ^eplbtin 
—  (Execution  a»  Defense  —  Bvbdkn  or 
PBoor. 

^ough  plaintiff  in  replevin  In  a  Justice's 
court  mast  state  that  the  property  was  not  tak- 
en on  execution,  etc,  be  does  not  Iiave  tbe  bui^ 
den  of  disproviog  defendant's  answer  alleging 
that  be  claims  tbe  rig^t  of  possession  under  an 
execution  against  the  property,  but  sndi  burden 
is  on  defendant 

iEH.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Cent.  Dig.  S  S4S ;  Dec  Dig.  §  104.*] 

4.  Fbauduunt  Convetances  (S  222*) — Riqht 
TO  Attack— EixscunoN  OmcEs. 

A  constable  as  defendant  In  replevin,  who 
seelcs  to  justify  his  possession  nnder  an  execu- 
tion against  a  third  person,  cannot  attacit,  as 
fraudulent  as  to  tbe  execution  creditor,  a  sale 
by  such  third  person  to  plaintiff,  uuless  he  shows 
a  valid  execution  issued  on  a  valid  Judgment. 

[Ed.  Note.— For  other  cases,  see  Fiaudnlent 
Conveyancei^  Gent  Dig.  I  652;  Dec.  Dig.  { 
222.*] 

Appeal  from  Circuit  Court,  Stone  Ooanty ; 
John  T.  Hoore,  Judgew 

Action  of  replevin  by  John  Morinnd 
against  James  Johnson  and  Frank  Jackson. 
Defendants  had  Jtidgmoit,  and  plaintiff  ap- 
Reversed. 


This  was  an  action  commenced  before  a 
Justice  of  the  peace  at  Mouett  in  Barry  coun- 
ty, where  appellant  filed  on  the  26th  day  of 
Hay,  1906,  the  following  statement  and  affi- 
davit in  replevin  (formal  parts  omitted) : 
"Plaintiff  states  that  he  la  lawfully  enUUed 


to  the  possesstcm  ot  one  white  cow  aboat 
four  years  old,  hole  In  right  ear;  one  red 
cow  about  four  years  old,  biAe  In  right  ear- ; 
four  red  heifers,  with  a  hole  In  right  ears  ; 
two  red  steers  two  years  old,  marked  witli 
hole  In  right  ear ;  one  blade  yearling  steer, 
hole  in  right  ear,  of  the  value  of  one  hun- 
dred doUara;  tliat  tbe  same  la  wrongfully 
detained  by  the  def^idants  at  the  county  of 
Barry  aforesaid ;  that  the  same  baa  not  been 
taken  under  any  process,  execution  or  at- 
tachment against  tbe  property  of  the  plaiis- 
tlff ;  that  the  said  property  has  been  Injured 
by  being  taken  out  of  pasture  and  drir^i 
away,  and  that  for  the  taking  and  detoitlon 
of  said  property,  and  for  all  injuries  there- 
to, the  plaintiff  la  damaged  twenty-five  dol- 
lars. Plaintiff  further  states  that  he  will  be 
In  danger  of  losing  his  aald  property  onless 
It  be  taken  out  of  the  poeaesslon  of  the  de- 
fendants. That  tbe  said  property  was  wrong- 
fully taken,  and  plalntifTs  ri^t  of  action  ac- 
crued within  one  year.  Wliraefore,  platntlfr 
prays  Judgment  for  tbe  recovery  ct  said 
property,  and  twentjr-flve  dollars  damages 
for  the  taking  and  detention  thereof,  and  for 
all  injuries  thereto.  J<flin  Morinnd,  plaintiff* 
makes  path  and  sajm  that  to  the  best  of  fats 
knowledge  and  belief  the  taxta  and  allega- 
tions contained  In  tbe  above  steteraent  are 
Jnst  and  true ;  that  said  property  was  wrong- 
fuUy  taken,  and  plalntifTs  rl^t  of  actioii 
accrued  within  one  year." 

Tbe  appellant  also  filed  a  d^lvery  bond, 
duly  approred,  and  tiie  writ  was  Issued  and 
the  property  taken  from  the  respondente  and 
delivered  to  appelant  The  respondente  fil- 
ed tbe  foUowli^  answer  (ftinnal  parts  omit- 
ted): '*Kaw  come  the  defendante  In  tbo 
above-entitled  cause  and  deny  each  and  ev- 
ery allegation  of  plalntifTs  <dalm  to  the  prop- 
erty described  In  plalntifTa  complaint  Far- 
ther answering  specially  tbe  defendants  say 
that  tbe  ownwshlp  ci  the  aforesaid  property 
Is  m  Joe  Morinnd,  and  that  It  was-  subject  ta 
levy  and  sale  nnder  a  oerteln  encotifm.  In  the 
hands  of  James  Johnson  aa  constable  of  Shoal 
township,  whereby  Frank  Jackson,  one  of  the 
defendants  herein,  obtained  Judgment  against 
the  aald  Joe  Slorlund  on  a  certain  promis- 
sory note  given  by  the  said  Joe  Morinnd  tot 
the  sum  of  ¥50;  that  plaintiff,  John  Morl- 
und,  and  his  brother  Joe  Morinnd,  who  pre- 
tended to  sell  all  his  property  to  John  Morl- 
und,  the  plaintiff.  Intending  to  aid  Joe  Uorl- 
und  In  his  fraudulent  purpose  pretends  to 
own  same,  but  In  fact  the  aforesaid  proper* 
ty  Is  the  property  of  Joe  Morinnd,  which  the 
said  Johnson  levied  on  by  virtue  of  a  writ  of 
execution  in  his  hands  to  satisfy  said  Judg- 
ment against  the  said  Joe  Morlund.  Where- 
fore, defendants  pray  that  the  property  be 
restored  to  them  and  that  they  have  twenty- 
five  dollars  damage  for  tbm  wnmgtal  taking 
of  said  property." 
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*  v    A  trtel  mm  had  beftwe  the  justice  of  tbe 
peace  whldi  xeenlted  In  a  vwdlct  in  favor 
t^i  of  the  plalntllt  An  appeal  waM  takm  by  th9 
lu  &^  def oidanti  to  the  circuit  oonrt  of  Barrj 
fA  r  county,  and  a  lAante  of  venue  was  granted 
ig!^  to  Stone  connty  where  a  trial  was  had  and 
r  Jadsment  rendered  for  the  defendants.  From 
r^,  that  Judgment,  the  jdalntlff  has  an>ealed. 
iszr     The  testimony  on  the  part  of  the  reepond- 
]o:>  ents  tended  to  show  that  the  respondoit, 
e  James  Johnson,  as  constable,  took  the  prop- 
t:_  erty  In  question  from  the  plaintiff,  John 
i:    Uorlnnd.  It  also  tended  to  show  that  John 
<^-.  Horinnd  was  the  owirar  of  the  proper^  In 
zc:  questUm  and  that  the  same  was  in  his  pas- 
ture  when  takoi      James  Johnscm  and  was 
ri,  taken  from  his  farm  in  his  absence,  and  that 
e-:   as  Boon  as  he  learned  of  the  taking  of  the 
~   vwperty,  he  demanded  its  return;  that  np- 
•K    oa  refusal,  this  action  In  replerln  was 
^,  brought  to  recover  possession.   As  we  have 
1,^,  seen,  tbe  respondent,  James  Johnson,  nnder^ 
took  to  Jutl^  his  seixnre  and  possession  d 
the  property  by  asserting  that  his  co-re- 
.  '.   spondwt,  Frank  Jai^son,  had  obtained  a 
Judgment  against  the  aiv«Ilant  for  ^  and 
that  he  sefased  the  cattle  under  an  execution 
Issued  upon  that  Jodgmoit  ai  tbe  property 
of  Joe  Horinnd;  but  at  no  time  during  the 
trial  was  any  Judgment  or  execution  oflbred 
In  evidence.  Evidence  was  Introduced  by  re> 
spond«itB  tODdlng  to  show  that  the  property 
In  qnestltm  at  one  time  bad  bel(n«ed  to  Joe 
Horinnd,  who  was  the  common  source  of  tl- 
tl^  and  yfho  had  transferred  It  to  his  broth- 
er, John  Horlund,  for  the  f rauduloit  purpose 
of  hlnd^ng  and  ddayli^  bis  (Joe's)  credit- 
ors, and  the  trial  court  gave  instructions  cm 
this  theory  of  the  case. 


that  plaintiff  had  no  exdnalve  rlj^t  to  pos- 
sesslon,  or  ttut  some  other  party  bad  such 
exclusive  right  to  possesskm,  or  fliat  plain- 
tiff  had  no  general  or  special  propertr  izi* 
terest  in  ttie  stock  taken.  American  Metal 
Ool  v.  Dftugherty,  2M  Ha  71,  102  8.  W.  6S& 

It  is  conceded  by  both  parties  that  Joe  Bfor* 
innd,  the  brother  of  the  idaintlfl,  was  th« 
common  source  of  titie  of  the  ^mpeetj  In 
quratlon.  Tba  plaintiff  dalma  tibrough  him, 
and  the  defendants  at  the  trial  sought  to  Im- 
peadi  tbe  validity  iA  the  transfer  from  Joe 
Horlund  to  the  plalntlA  The  defendanta  had 
the  right  to  riiow  that  plaintiff  and  Joe  Horl- 
und wrae  Jointly  Interested  in  the  property 
or  Jointly  In  poesesslon  of  the  same,  and  snCh 
a  showing  would  have  been  a  good  defense 
to  plalntUTs  action  whethw  defendants  had 
a  valid  execution  or  not,  since  the  action  of 
r^evln,  under  onr  statutes,  can  only  be 
maintained  by  one  having  tbe  right  to  Im- 
mediate and  ezcIuslTe  possession.  Stockman 
V.  Gait  State  Bank,  126  Mo.  App.  601,  105  S. 
W.  074 ;  HcCabe  v.  Black  River  Transp.  Co., 
131  Mo.  App.  631,  110  S.  W.  006.  Over  these 
questions  of  law  there  can  be  no  real  con- 
troversy In  ttUs  case.  But  tbe  defendants 
also  pleaded  as  a  defmse  that  they  had  an 
execatlon  against  Joe  Morinnd,  and  that  tbe 
property  was  taken  from  Joe  Morlund  by  tbe 
defendant  Johnson  under  an  execution.  The 
BerloQS  controversy  in  tUs  case,  upon  which 
tbe  action  of  tbe  trial  court  in  receiving  evi- 
dence and  giving  Instructions  Is  principally 
challenged,  arises  from  this  allegation  of  the 
defendants'  answer.  At  the  trial,  the  follow- 
ing colloquy  took  place  concerning  the  in- 
troduction of  a  certain  check  given  by  Joe 
Morlund  to  one  Jaques  In  pay-ment  for  a  horse, 
the  amount  of  tbe  check  being  (50 :  Mr. 
Thornberry  (attorney  for  respondents) :  "If 
we  can  show  a  Judgment,  tbe  presumption  Is 
that  It  Is  legal."  Mr.  Steele  (attorney  for  ap- 
pellant) :  *^ere  Is  no  presumption  arising 
from  a  Jndgmeot  of  a  Justice  of  the  peace. 
The  witness  cannot  go  on  and  answer  that 
he  had  a  Judgment  and  execution.  We  would 
like  to  see  them  if  they  have  one."  Mr.  May- 
hew  (attorney  for  respondents) :  "That  would 
be  immaterial."  Mr.  Thornberry :  "We  don't 
have  to  show  any  tltl&"  Mr.  Tiles  (attorney 
for  appellant) :  "You  ought  to  show  some 
right  to  take  this  property."  Mr.  Mayhew: 
"Did  Mr.  Morlund  give  you  his  note  for  this 
money?"  Mr.  Steele:  "Plaintitt  objects. 
Tbey  plead  a  Judgment  and  execution.  If 
they  have  a  Judgment,  let  us  see  It"  Mr. 
Mayhew:  "This  la  a  case  of  fraud,  and  it 
vitiates  everything."  Tbe  Court:  "Have  you 
a  copy  of  tbe  Judgment  and  execution?"  Mr. 
Mayhew:  "No,  sir;  I  have  not"  Tbe  Court: 
"I  think  the  burden  Is  on  the  plaintiff  to  show 
that.  Go  ahead  with  the  witness." 

While  there  was  some  controversy  In  the 
trial  court  as  to  whethw  appellant's  attorn^ 
In  his  opting  statement  had  admitted  that 
be  presumed  there  was  an  execution,  no  such 
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T.  D.  Steele,  for  appellant  Mayhew  ft 
Sater,  for  resirandents. 

NIXON,  P.  J.  (after  stating  the  facts  as 
above).  This  action,  as  we  have  seen  from 
tbe  statement,  was  commenced  before  a  Jus- 
tice of  the  peace,  and  an  Inspection  of  the 
statement  and  affidavit  of  the  plaintiff,  as 
filed  before  the  Justice,  reveals  that  he  al- 
most literally  copied  tbe  form  of  the  state- 
ment and  affidavit  provided  by  section  3902 
of  the  Revised  Statutes  of  1899  (Ann.  St 
1906,  p.  2158).  The  answer  of  tbe  defendants 
contained  a  general  denial  and  also  set  up  a 
plea  of  Jostlflcatlonthatthe  defendant  James 
Johnson,  was  a  constable,  and  as  such  offi- 
cer had  seized  the  property  In  question  and 
held  it  under  an  execution.  Tbe  other  de- 
fendant Interpleaded,  and  on  his  own  motion 
was  made  codefendant 

Under  tbe  Issues  In  this  case,  the  defend- 
ants having  denied  tbe  auctions  of  plain- 
tiff's statement  the  plaintiff  was  reqnlred,  in 
order  to  maintain  bis  action  of  replevin,  to 
prove  a  genoral  or  special  property  Interest 
In  and  the  right  to  immediate  and  exclusive 
poasssslon  of  the  prc^rty  detained,  and  it 
was  permtsitible  for  Ihe  defendants  to  show 
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admission  -  appean  In  our  present  record  of 
the  case,  and  no  sacb  execution,  aa  a  matter 
of  fact,  was  offered  In  evidence  durlnK  the 
trial,  presumat)l7  on  the  ground  that  the  rnl- 
ins  of  the  trial  court;  which  we  have  Kiven, 
midered  it  unnecessary.  It  is  true  tliat  In 
all  cases  of  rc^plerln  commenced  before  Jus- 
tices of  the  peace  under  our  statutes,  the 
form  prescribed  law  requires  that  the 
plaintiff  shall  state,  and  verify  the  statement, 
that  the  property  has  not  beoi  taken  under 
any  execution,  attachment,  etc.  But  It  will 
be  noticed  Uiat  such  statement  only  goes  as 
to  process  issued  against  the  plaintiff,  and  is 
not  a  general  denial  that  the  property  Is  not 
in  the  custody  of  the  law  by  reason  of  Its 
process.  This  allegati(»i,  however,  Is  juris- 
dictional, and  does  not  constitute  an  estop- 
pel in  any  way,  or  throw  the  burden  in  such 
case  upon  the  plaintiff  to  prove  the  negative 
allegation  that  an  officer  taking  the  property 
did  not  have  a  valid  execution  or  other  pro- 
cess. If  the  officer  had  a  writ  which  author- 
ized the  seizure  of  the  property,  it  was  a 
matter  of  defoise  to  be  shown  by  such  officer 
and  need  not  be  produced  by  the  plaintiff  in 
the  first  instance.  Enoche  v.  Perry,  90  Mo. 
Ai^..  loc.  dt  48S;  Gobbey  on  Rei^evtn,  |  982, 
p.  651,  in  which  tiie  law  is  stated  as  follows : 
"In  a  suit  before  a  Justice  of  the  peace  to  re- 
cover personal  property,  the  plaintiff  need  not 
prove  the  averments  In  his  affidavit  that  It 
'had  not  been  taken  by  virtue  of  any  tax, 
etc.,  nor  seized  on  execution,'  etc.  If  such  is 
defendant's  claim.  It  should  be  set  up  affirm- 
atively as  a  defense."  But,  as  we  have  stat- 
ed, no  process,  such  as  was  mentioned  In  de- 
fendants' answer,  was  In  fact  introduced  in 
evidence.  Nevertheless,  the  case  was  tried 
upon  the  theory  that  such  process  had  been 
introduced  In  evidence,  or,  upon  the  theOfTt 
supported  by  the  ruling  of  tbe  trial  court, 
that  it  devolved  upon  the  plaintiff  to  prove 
tbe  negative  fact  that  the  officer  did  not  have 
such  writ 

Defendants'  plea  of  Justification  was  vir- 
tually a  confession  and  avoidance,  admitting 
the  taking  of  the  property.  In  any  event.  In 
this  action  i;a  which  the  defendants  sought 
to  prove  tlint  Joe  Aloriund  was  the  common 
sonrce  of  title,  there  would  be  no  legal  ob- 
jection to  their  showing  the  title  to  be  in  the 
plaintiff;  but  unless  the  constable,  James 
Johnson,  had  a  writ  anthorlzlng  him  to  seize 
the  proper^  of  Joe  Morlond,  he  could  not  at- 
tack or  Inralldnte  for  frand  any  sale  from 
Joe  Moriund  to  the  plaintiff.  Without  snch 
showing,  the  defendants  did  not  stand  In  any 
such  relation  to  the  property  referred  to  as 
to  permit  them  to  araall  the  validity  of  the 
transfer.  It  wonid  be  a  legal  transfer  be- 
tween Joe  Morlnnd  and  his  assignee,  John 
Moriund,  tbe  plaintiff,  and  before  the  de- 
fendants could  attach  the  good  faith  of  such 
a  sale,  the  defendant,  James  Johnson,  as  con- 
stable, must  have  had  8u<!h  a  valid  writ  as 
would  have  made  him  the  representative  of 
tlte  credltonk  Otherwise,  it  was  no  concern 


of  his  whether  the  sale  was  valid  or  not  As 
was  said  by  Mr.  Justice  Goolw  in  the  cam 
of  UatthewB  v.  Doumor^  48  Mich.  4(0,  5  N. 
W.  669:  "But  If  he  has  no  such  writ  it  Is 
no  concern  of  his  whether  tbo  mortgagea  are 
valid  or  not  The  first  st^  in  his  JustUca- 
tion  Is  therefore  to  show  not  a  writ  nwely, 
but  A  valid  writ" 

In  tbe  case  under  ctmsideratlon,  there  was 
evidence  trading  to  show  tliat  Joe  Moriund 
made  the  iHalntlff  a  UU  of  sale  to  the  prop- 
erty aiUl  transferred  possessicm  to  him;  uid 
so  for  as  any  execution  against  Joe  Moriund 
was  concerned,  the  plaintiff  was  a  stranger 
to  It  and  his  evidence  tended  to  show  that  he 
was  a  purchaser  for  value  and  had  extdualve 
possession  of  tbe  pnqierty  at  the  time  the 
same  was  taken  from  him  by  the  defendant 
James  Jc^nson.  As  we  have  said,  plaintiff 
was  a  stranger  to  any  legal  proceedings 
against  his  brother,  Joe  Moriund.  Where  an 
officer  under  an  attachment  or  writ  of  execu- 
tion sebses  propwty  which  is  in  tbe  posses- 
sion of  a  stranger,  he  la  only  entitled  to 
Questlcm  the  validity  or  good  faith  of  the 
transfer  attempted  to  be  avoided  on  the 
ground  that  he  has  a  valid  writ  and  repre- 
sents Uie  creditors  who  have  Instltnted  a 
proceeding  entitling  them  to  attaA  tbe 
transaction  as  herein  stated.  Not  only  is 
there  no  presumption  that  an  officer,  acting 
under  such  clrcomstanceSk  has  a  valid  writ 
but  it  Is  inenmbeut  upon  the  offixrer,  whoi 
sued  in  replevin  by  a  stranger  to  recover  pos- 
session of  the  property,  to  ^w  affirmatively 
not  only  that  the  writ  is  valid  on  its  face, 
but  tbe  entire  regularity  of  the  proceedings. 
Jones  V.  McQueen,  18  Utah,  178,  46  Pac  202; 
Drake  on  Attachment  f  186a;  Thombnrgh 
V.  Hand,  7  Gal.  654;  Horn  v.  Corvarnbias, 
61  OiLl.  624;  Matthews  v.  Densmore,  4S  Mich. 
461,  5  N.  W.  669;  Van  Etten  v.  Hurst  0  Hill 
(N.  T.)  811,  41  Am.  Dec.  74S;  Brichman  v. 
Ross,  67  Obi.  601.  8  Pac.  816;  Williams  v. 
Elkenberry,  26  Neb.  721,  41  N.  W.  770,  13 
Am.  St  Rep.  617;  Cobbey  on  Replevin,  | 
1009;  Marrlnan  v.  Knight  7  OkL  41%  &4 
Pac.  666;  James  v.  Van  Dnyn,  45  Wis.  612; 
Bogert  V.  Phelps,  14  Wis.  95;  Shlnn  on  Re- 
plevin, H  535,  687;  Ohees^nan  v.  Fentnn, 
13  Wyo.  436,  SO  Pac.  823,  110  Am.  St  Rcfp. 
1010.  Where  an  officer  Juatlfies  under  an 
execution,  and  seeks  to  attack  the  title  of 
the  plaintiff  In  replevin  on  the  ground  of 
fraud — the  plaintiff  being  a  stranger  to  the 
Judgment  upon  which  the  executlcai  Is  based 
— the  officer  must  show  that  his  oceentlon  Is- 
sued upon  a  valid  subsisting  Judgment 
While  an  execution,  fair  on  Its  face,  is  suffi- 
cient to  protect  an  oflleer  against  personal 
responsibility  in  serving  It  yet  when  he 
claims  prop«ty  under  It  he  must  show  that 
he  was  warranted  by  Judgment  Cobbey 
an  Replevin,  |  806;  Oiarfce  v.  Laird,  00  Ho. 
App.  289.  And  yet,  notwithstanding  the  evi- 
dence In  this  case,  the  defendants  did  not 
show  that  they  took  the  propoty  in  question 
undw  any  execution. 
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Tbe  comt  KftTO  1S»  following  instmctloiu 
fiff  tbe  defendantB: 

"(1)  The  conrt  instrncti  ttie  jnrj  that 
band  TltlAtes  all  contiaeta,  and  In  order  to 
find  that  tbe  title  of  tbB  property  In  qnestkm 
was  tzanaterred  from  John  [Joe]  Morlnnd  to 
the  plaintiff  In  tbe  caae  you  muat  find  that 
the  tranafbr  In  this  caae  vas  In  good  fidth 
and  for  a  TalnaUe  ctmdderation." 

**@)  The  court  fnrthv  fautmcta  the  Jury 
that  It  la  not  necesaary  for  the  defendanta  to 
[HTOTe  hy  direct  and  poslttve  evidence  that 
tiie  jdalntlff  had  knowledge  w  notice  of  any 
fModnlent  purpose  tm  the  part  of  hla  broth- 
Joe  Morlnnd,  In  making  tbe  transfer,  to 
hinder,  delay,  or  defraud  bit  credltora,  but 
If  tbe  Jury  sboDld  be  satlafled  from  tiie  erl- 
dence  that  audi  fraudulent  purpoae  <m  the 
part  ot  Joe  Uorlnnd  did  exist,  and  If  they 
find  the  facta  [and  drcnmatancea  attend- 
ing tbe  transfer  were  such  aa  naturally  put 
a  person  of  ordinary  caution  upon  inqui- 
ry, which  would  lead  to  a  knowledge  of  the 
truth,  then  the  Jory  may  Infer  liiat  tbe  plain- 
tiff had  knowledge  and  notice  of  hla  tnoth- 
er*e  pnrpose  la  i"wfc*"g  the  traiufer."  And 
Inatmcttona  numbered  four,  six,  and  aeren 
glren  for  the  defendanta  i;Kvceed  upon  the 
same  theory,  namely,  that  tbe  defendants 
were  In  a  position  to  attack  tbe  validity  of 
the  transfer  from  Joe  Horlund  to  tbe  plaintiff 
without  having  Introduced  any  evidence  of 
a  valid  writ  of  execution.  Under  tbe  aotborl- 
tlea  dted,  each  Instnictlons  were  unquestion- 
ably not  authorized  by  law,  and  tbe  giving 
of  them  conatltuted  material  error.  Inatmc- 
tion  nombered  three  given  for  appellant,  and 
Instruction  numbered  two  given  for  respond- 
ents, are  apparently  conflicting  wbldh  should 
be  corrected  In  case  ot  a  new  trlaL 

Tbe  Judgment  Is  reversed  and  the  canse 
remanded.  All  concur. 


HESS  V.  FOX. 
(Springfield  Oonrt  of.Appeals.   mssonrL  Jan. 

S,  1910.) 

1.  Justices  or  tbe  Pkacx  (SI  73,  74*)  — 
Change  of  Vbnob—Notici:  ov  Tbiai.. 

Where  the  Tenoe  of  a  canse  pesdloz  before 
a  Juatice  of  the  peace  was  changed,  and  the  cause 
sent  to  another  joatice,  eerrice  of  notice  of  the 
trial  day  of  the  catue  on  defendant's  attorney 
was  not  snffident 

[Ed.  Note.— For  other  cases,  Bee  Justices  of 
tbe  Peace,  Dec  Dig.  SS  73,  74.*] 

2.  Justices  ov  thb  Pkaox  (S  122*)  —  Juna- 
IfMfT— Tauditt. 

He  want  of  such  notice  was  not  InilBdlo- 
tlonal  and  did  not  render  void  a  defaolt  Judg- 
ment thereafter  entered. 

[Ed.  Note^FoT  other  cases,  see  Justices  of 
tbe  Peace,  Ont  Dig.  H  Dee.  Dig.  | 

122.*] 

8.  JUDOirorr  (f!  461,  463*>— BqurrABue  Rs- 

XIEP. 

In  an  action  to  set  aride  a  default  Jndgment, 
whoe  tiie  defense  Is  an  affirmative  one,  the  chan- 1 


•Ver  etber 


cellor  rtiould  not  try  the  case' upon  Its  IneHts, 
but  shonld  require  pudntlff  to  offer  enou||i  proof 
to  show  that  If  given  a  fair  trial  be  could  at 
least  make  a  prima  fade  case. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Oent.  Dig.  IS  fi92~89es  806;  Dec  Dig.  Sfi  461, 
463.*] 

4.  JuancES  OF  thb  Pkaob  (|  12^-~Juna- 

MENT^ACTION  TO  SET  ABIDE. 

Plaintiff  sued  to  set  aside  the  default  judg- 
ment of  a  justice  of  the  peace  on  tbe  ground 
that  after  tbe  venue  was  changed  to  another  Ji» 
tice  he  was  not  served  with  any  notice  of  the 
day  of  trial.  There  was  evidence  tending  to 
show  that  the  chanee  of  venae  wsa  taken  by 
him  in  order  to  give  oim  time  to  make  a  trip  to 
California,  and  that  be  did  not  return  until  after 
the  judgment  was  tendered,  when  he  went  to 
the  home  of  the  Justice  and  examined  his  docket 
in  time  to  tiave  talcen  an  appeaL  When  he  left 
he  did  BO-  without  leaving  any  one  to  look  after 
his  lawsuit  Betd,  that  a  refosal  to  set  aside 
the  Judgment  was  not  erroneous. 

{ISO.  Note^For  other  cases,  see  Justlcee  «i 
^Feace»  Oent  Dig.  H  402-408;  Dea  Dig.  f 

Appeal  from  Circuit  Court,  Cedar  Oounty ; 
B.  O.  Wurman,  Ju^a 

Action  by  O.  W.  Hess  agalnat  J.  H.  Vox, 
From  a  Judgmmt  in  favor  ct  defoidant, 
plaintiff  anieala.  Affirmed. 

The  petition  alleges  that  on  August  27, 
1907,  defendant  filed  suit  against  this  plain- 
tiff before  J.  H.  Asher^  a  justice  of  the  peace 
In  Cedar  county,  in  which  be  claimed  plain- 
tiff was  indebted  to  him  in  the  sum  of  $200. 
Summons  was  duly  Issued  and  served,  and 
the  case  was  set  for  trial  September  8,  1907, 
on  which  date,  this  plaintiff,  who  was  de- 
fendant In  that  action,  appeared  before  said 
Justice  of  the  peace,  and  filed  an  application 
for  a  change  of  venue,  wblcb  was  granted 
and  the  case  sent  to  N.  Dale,  another  Justice 
of  the  peace.  Said  Dale  set  the  hearing  for 
September  16,  and  on  that  day,  rendered 
judgment  by  default  against  this  plaintiff  in 
favor  of  this  defendant  That  upon  the  same 
day  a  transcript  of  this  Judgment  was  filed 
with  the  circuit  clerk  of  Cedar  county.  Plain- 
tiff then  alleges  that  be  bad  no  notice  of  tbe 
rendition  of  said  Judgment  until  long  after^ 
ward.  That  he  has  a  Just  and  legal  defense 
against  the  demand  of  defendant  set  out  In 
his  complaint  before  the  justice  aforesaid. 
That,  prior  to  tbe  Institution  of  said  suit,  oe 
bad  paid  sold  demand  In  full  to  said  J.  H. 
Fox,  and  at  tbe  time  h^d  and  now  holds  bis 
receipts  for  the  same.  That  the  Judgment 
before  said  Justice  was  obtained  either 
through  a  mistake  or  neglect  of  the  justice  In 
falling  to  serve  this  plaintiff  with  tbe  notice 
of  the  trial  day  of  such  canse,  or  else  It  was 
obtained  through  collusion  with  this  defend- 
ant nien  follows  a  prayer  that  the  Judg- 
ment of  the  justice  be  set  aside,  and  be  be 
given  an  opportunity  to  appear  and  make  his 
defense.  The  answer  alleges  that  proper  no- 
tice of  the  time  set  for  trial  In  tbe  court  of 
N.  Dale,  Justice,  was  served,  and  that  this 
plaintiff  through  his  attorney,  R.  H.  Bannls- 
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ter,  had  afreed  Oiat  title  case  ml|#t  be  art  for 
September  leth,  and  that  within  ten  day* 
after  the  judgment  waa  rendered,  plaintiff 
had  actual  knowledge  that  the  jndgment  had 
been  rradered  In  an^le  time  to  iiave  perfect- 
ed an  Appe^,  and  denlea  the  other  all^- 
tlona  of  the  petition.  Trial  waa  had,  and  re- 
lief aafeed  b7  plaintiff  draled,  and  he  haa 
appealed. 

J.  H.  Davidson  and  M.  T.  January,  for  ap- 
pellant  D.  Walker  Smith,  for  respondent 

COX,  J.  (after  stating  the  facts  as  above). 
The  evidence  In  this  case  shows  that  the  no- 
tice of  day  of  trial  before  Esquire  X>ale,  Att&c 
the  case  reached  him  on  change  of  venue, 
was  served  on  Bannister  as  attorney'for  this 
plaintiff,  and  this  is  the  sole  reliance  of  plain- 
tiff for  a  reversal  of  this  judgment  It  la 
true  that  service  of  such  notice  upon  the  at- 
torney of  a  party  is  not  sufficient  and,  hence, 
la  the  same  as  no  notice.  The  want  of  such 
notice,  however,  Is  not  Jurisdictional  and  does 
not  render  the  Judgment  entered  without 
such  notice,  void.  Cullen  v.  Gollison,  110  Mo. 
App.  174.  80  B.  W.  290.  This  Judgment  then, 
was  not  void,  but  was  irregular.  The  object 
of  requiring  the  service  of  this  notice  is  to 
give  the  parties  an  opportunity  to  appear  at 
the  trial  and  prosecute  or  defend  as  the  case 
may  be,  and  if  a  party  can  make  a  fair  show- 
ing that  the  vrant  of  such  notice  prevented 
his  appearance,  and  that  if  given  an  oppor- 
tunity to  defend,  he  has  a  meritorious  de- 
fense, the  proof-  of  those  facts  ought  to  en- 
title him  to  relief.  Two  things,  however, 
are  necessary  In  order  to  invoke  the  aid  of 
a  court  of  equity.  These  are  that  he  have 
a  meritorious  defense  and  that  his  failure 
to  assert  it  at  the  trial  was  not  the  result 
of  his  own  negligence.  As  to  the  showing 
of  a  meritorious  defense,  the  authorities  all 
agree  that  this  showing  must  be  made,  but 
as  to  bow  it  is  to  be  made  they  are  not 
dear — ^that  is,  whether  It  Is  sufficient  to  al- 
lege In  the  petition  that  the  plaintiff  has  a 
meritorious  defense,  or  whether  he  should  go 
farther  and  offer  proof  to  the  chancellor  of 
the  facta  constituting  his  defense. 

It  has  been  uniformly  held  In  this  state 
that  a  general  allegation  In  the  petition  that 


the  plaintiff  haa  a  meritorious  defenae  to  the 
orl^nal  salt  la  not  tnffldent.  but  the  pleader 
must  set  out  the  facts  which  conatltnte  his 
defense,  and  there  have  been  some  intima- 
tions that  he  must  go  farthw,  and  prove  to 
the  chancellor  the  truth  of  his  allesatkxia. 
See  Saner  r.  City  of  Kansas,  68  Mo.  46; 
StcTermark  r.  Duidao,  121  M&  App.  402,  M 
S.  W.  41;  Goldie  Oonstructlon  Co.  v.  Ulch 
Conatmction  Co.,  112  Ma  App.  147, 86  S.  W. 
S87.  In  caaea  like  this,  In  which  flie  defense 
Is  an  affirmatlTe  one,  we  think  Uie  correct 
rule  to  be  that  vihSle  the  diancellor  ahoald 
not  try  the  case  upon  Its  merits,  be  should 
require  the  plaintiff  to  offer  enough  proof  of 
his  alleged  defraise  to  show  that  If  gfroi  a. 
trial  upon  the  merits  be  could,  at  least,  make 
a  prima  fade  case.  This  Is  but  a  reasonable 
requirement;  for  unless  he  Is  able  to  furnish 
Budi  proof,  a  trial  would  avail  him  nothing, 
and  a  court  of  equity  should  not  be  asked  to 
do  a  useless  thing.  In  this  case,  the  petition 
alleges  that  the  debt  had  been  paid,  and 
that  plaintiff  bdd  a  receipt  for  the  same, 
but  he  offered  no  proof  of  these  facts.  Our 
conclusion  Is  that  for  this  reason  the  court 
was  right  In  refusing  the  relief  prayed  for. 

The  court  may  also  have  found  that  the 
failure  of  plaintiff  to  make  a  defense  or  to 
appeal  from  the  Judgment  against  him  was 
the  result  of  his  own  carelessness.  There 
was  evidence  tending  strongly  to  show  that 
the  change  of  venue  was  taken  by  this  plain- 
tiff in  order  to  give  him  time  to  make  a  trip 
to  California,  and  that  he  did  go  to  Cali- 
fornia, and  did  not  return  until  after  the 
Judgment  was  r^dered,  but  did  return  and 
went  to  the  home  of  the  Justice  and  examin- 
ed his  dodiet  In  time  to  have  taken  an  ap- 
peal after  the  Judgment  was  rendered.  When 
he  left  for  California,  he  did  so  without 
leaving  any  one  to  look  after  bis  lawsuits 
and,  considering  all  these  circumstancea,  the 
court  may  very  well  have  found  that,  had 
this  plaintiff  used  the  care  which  an  ordi- 
narily prudent  business  man  would  use  in  his 
own  business  affairs,  he  could  have  protected 
his  rights  wlUiout  resorting  to  a  court  of 
equity,  and  such  finding  would  of  itself  sus- 
tain this  Judgment 

The  judgmoit  Is  affirmed.  All  concu; 
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HOUSTON  OIL  CO.  OF  TEXAS  et  aL  T. 
KIMBALL  et  a]. 
(Supreme  Conrt  ot  Texas.    Jan.  19,  1910.) 
On  motion  for  rehearing.  OTcmiled. 
For  former  opinion,  see  122  S.  W.  633. 

BROWN,  3.  In  the  opinion  In  thla  case 
we  Bald:  "Besides,  we  are  of  opinion  that  the 
evidence  ae  to  the  reputation  of  Parmer  would 
have  been  Inadmissible  if  the  witness  had 
been  present  at  the  trial."  It  was  not  neces- 
sary to  the  decision  of  the  point  then  being 
dlscnssed  to  decide  npon  the  admisslblUtr  of 
the  proposed  evidence  of  Parmer's  general 
repatation  as  a  fo^er  of  land  titles.  That 
■entmce  will  be  erased,  learlnff  the  qnestlon 
unaffected     this  opinion. 

The  motlfm  Is  overruled. 


WESTSBN  UNION  TELBORAPH  GO. 

HUDSON. 

(Supreme  Coart  of  Texas.   Jan.  12.  1910.) 

COtTBTB  (I  247»)— COUBT  OF  ApPKLLATB  JuBIS- 
DICTION-^EBTIFICATE  OF  DISSENT. 

A  motloD  to  certify  points  of  dissent  In  the 
Goort  of  Civil  Appeals  to  the  Supreme  Coart, 
under  Rev.  St  1^,  arts.  1040,  1042.  providing 
for  snch  motions,  most  be  made  during  the  term 
at  which  the  case  is  heard  and  determined. 

lEd.  Note.— For  other  cases,  see  Courts,  Dec. 
Dig.  i  247.*] 

Certmcate  of  Dissent  from  Court  of  Civil 
Ai^teals  of  Second  Supreme  Judicial  District. 

Action  by  Clande  Hudson  against  the  West- 
em  Union  Telegraph  Comirany.  Judgment 
for  plaintiff  was  reversed  and  rnnanded  by 
fh9  Court  of  Civil  Appeals  by  a  divided 
conrt  (120  8.  W-  1112),  and  plaintiff  moves 
to  certify  the  point  of  dissent  to  the  Snpzeme 
Court  Certificate  denied. 

Jna  W.  V^e,  N.  L.  Idndsley,  and  Oeo.  H. 
Fearcma,  for  appellant.  O.  J.  Carter  and  D. 
B.  HlU,  for  appellee. 

GAINES,  a  J.  This  is  a  certificate  of  a 
dissent  as  to  the  disposition  of  this  case  In 
the  Conrt  of  Civil  Appeals. 

The  case  was  submitted  to  the  Court  of 
Civil  Appeals,  and  there  was  a  Judgment  re- 
versing the  judgment  of  the  district  conrt 
and  remanding  the  cause  by  a  majority  of 
the  Judges  of  that  court  One  of  them,  how- 
ever, dissented.  There  was  a  motion  for  a 
rehearing,  which  was  overruled  by  a  major- 
ity; the  same  Judge  still  dissenting.  The 
motion  for  a  rehearing  was  overruled  on  the 
8d  day  of  July,  1909,  and  on  the  same  day 
the  court  adjourned  for  the  term.  There 
was  no  further  action  taken  in  the  case  until 
July  21.  1909,  wb&i  the  attorney  for  the  ap- 
pellee filed  a  motion  la  the  Conrt  of  Civil 
Appeals  requesting  them  to  certify  the  point 
of  dissent  to  tills  court  for  decision. 


We  are  of  opinion  that  the  motion  to  cer- 
tify was  filed  too  late.  The  motion  for  a  re- 
hearing had  been  overruled,  and  without  any 
other  action  in  the  case  the  court  had  ad- 
journed for  the  term.  When  a  court  finally 
adjourns  for  the  term,  all  matters  finally 
disposed  ct  at  that  time  become  fixed,  and 
the  court  has  no  power  to  set  aside,  alter,  or 
amend  a  final  Judgment  That  the  Legisla- 
ture might  have  provided  for  a  certificate  of 
a  dissent  after  the  adjournment  for  the  term, 
we  have  no  doubt;  but  as  to  thia  we  think  It 
sufficient  to  say  that  in  our  opinion  they 
have  not  done  so.  There  Is  nothing  In  arti- 
cles 1040,  1041,  and  1042  of  our  Revised 
Statutes  of  1895  which  hitlmates  that  this 
may  be  Coae. 

For  the  reason  given,  the  certificate  1>  dis- 
missed. 


WILLIAMS  V.  ROBISON,  Land  Com'r. 
(Supreme  Ckmrt  of  Texas.    Jan.  19,  1910.) 
Public  Lards  (S  173*)— Texas  School  Lands 

—  ABANDOnHHT  W  CLAIM  —  RBINSTATB- 
UENT. 

Where  the  purdiaser  of  schoi^  land,  after 
bis  purchase  was  canceled  for  abandonment, 
voluntarily  made  a  second  application  and  was 
awarded  a  second  allotment,  he  acquiesced  in 
the  cancellation  of  his  first  purchase  and  aband- 
oned that  claim,  and  the  Commfssioner  could 
not  reinstate  it. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  {  649;  Dec  Dig.  I  173.*] 

Application  for  mandamus  by  J.  W.  Wil- 
liams against  J.  T.  Boblson,  Land  0<«unl8- 
sloner.  Writ  denied. 

JX  SL  Simmons  and  W.  B.  Oncket^  for 
relator. 

WILLIAMS,  J.  Relator's  first  purdmse  of 
scdiool  land  was  canceled  by  the  Commission- 
er for  aU^^  abandonment,  whereupon  relat- 
or, instead  of  demanding  a  restatement 
and  Insisting  upon  his  contract,  voluntarily 
made  a  second  application  and  received  a  sec- 
ond award  which  Is  In  fnll  foro&  He  now 
asks  us  to  compel  the  Oommlssloner  to  re- 
state the  former  sale  It  is  quite  plain  that 
this  cannot  be  done^  When  r^ator  mtered 
into  a  new  contract  of  purdiase,  he  acqui- 
esced In  the  cancellation  of  the  old  and  aban- 
doned his  claim  under  that  The  Commis- 
sioner has  no  authority  to  destroy  the  rights 
of  the  state  which  thus  arosa 

Mandamus  refused. 


WANDRT  V.  WILLIAMS. 

(Supreme  Court  of  Texas.   Jan.  19.  1910.) 

1,  Tbiai.  (I  890*)— Fiuso  ConoLUSioiis  or 
Faot  and  Law. 

Laws  1907.  p.  446,  c.  7,  giving  the  trial 
Judge  10  days  after  the  adjournment  of  the  term 
to  prepare  bis  conclusions  of  fact  and  law  when 
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demand  Is  made  therefor,  only  reqoirai  that  m 

request  for  findings  of  fact  and  tmiielnBioDa  of 
law  shall  be  filed,  and  without  anj  order  the 
trial  judge  may  file  his  concluslona  In  10  days 
after  the  adjournment  of  the  court 

[Bd.  Note.— For  other  cases,  see  TrUL  Out. 
Dig.  S  913 ;  Dec  Dig.  |  39a«] 

2.  Afpul  Airo  Bbsob  (i  108*)— Conolvbions 
OF  Pact  and  Law— Refusal  to  FnJt. 
Refusal  of  the  trial  judge  to  file,  as  requir- 
ed by  Laws  1907,  p.  446,  c.  7,  conclusions  of 
fact  and  law  when  a  demand  is  made  therefor, 
is  reviewable  by  the  Court  of  Oivil  Appeals. 

[£>1.  Note.— For  other  cases,  see  Appeal  and 
Eirror,  Dec.  Dig.  $  lOa*] 

8.  Makdaicub  (5  48*)— CoNcz-usiONB  OF  Fact 
and  Law— Refusal  to  File. 

The  remedy  for  the  failure  of  the  trial 
judge  to  file  within  10  days,  as  required  by 
Laws  1907,  p.  446,  c  7,  his  conclusions  of  fact 
and  law.  Is  not  by  mandamos  to  compel  the  fil- 
ing of  the  conclusions. 

[Eld.  Note.— For  other  cases,  see  Mandamus, 
Cent  Dig.  |  96;  Dec  Dig.  S  4&*] 

4.  Appeal  and  Bbbob  ({  1169*)— Refcbal  to 
File  CoNCLusionB  of  Fact  and  Law. 
Refusal  of  the  judge  to  file  on  request  con- 

dusions  of  law  and  fact,  ander  Laws  1907,  p. 

446,  c.  7,  is  reversible  error. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

EJrror,  Cent  Dig.  }  4B37j  Dec  Dig.  8  1169.*] 

Certified  Qaeetlons  from  Gonit  of  CItII  Ap- 
peals of  Sixth  Supreme  Judicial  District 

Actloa  by  J.  S.  WllIIamB  against  AJbert 
Wandry.  From  a  Judgment  for  plaintiff,  de- 
fendant appealed,  and  the  Court  of  CItII  Ap- 
peals certlfieB  quMtlona.  QueBtlons  anavered. 

F.  H.  Brautly,  tor  appellant.  BaaUn, 
Dodge  &  Baskin,  for  appellee. 

GAINES,  C.  J.  These  are  certified  ques- 
tions. The  statement  and  certificate  of  the 
Court  of  Civil  Appeals  are  as  foUows: 

"Appellee  Instituted  suit  against  the  appel- 
lant In  the  county  court  to  recoTer  a  cer- 
tain stated  sum  of  money  claimed  to  be  due 
him  on  a  contract  to  construct  a  dam,  and 
In  a  trial  before  the  court  without  a  jury  a 
judgment  was  entered  In  bis  favor.  The  tri- 
al of  the  case  was  begun  on  April  29,  190S; 
and  was  ended,  and  the  judgment  entered,  on 
Uiiy  1,  1908.  The  court  adjourned  finally 
for  the  term  May  2,  1908.  On  May  2,  1908, 
and  before  the  final  adjournment  of  the  court, 
the  api)ellant  made  a  written  request  to  the 
court,  and  which  was  by  it  granted  and  en- 
tered of  record,  for  an  order  granting  20  days 
after  adjournment  of  the  court  within  which 
to  prepare  and  have  filed  a  stat^ent  of  the 
facts  and  bills  of  exception,  and  for  the  court 
to  reduce  to  writing  his  conclusions  of  fact 
and  of  law  found  by  him  on  the  trial  of  the 
case.  There  is  no  statement  of  facts,  nor 
conclasiouB  of  fact  end  of  law,  by  the  trial 
judge,  in  the  record  on  this  appeal.  The  rec- 
ord does  not  show  that  an  application  for 
mandamus  was  made  to  have  the  trial  court 
discharge  his  duty  in  filing  his  conclusions  of 
fact  and  of  law.  The  following  bill  of  excep- 1 


tlon  appears  Incorporated  in  the  record,  duly 
apiHVTed  by  the  trial  jndge  on  May  22,  1006, 
being  on  the  twentieth  day  after  the  adjourn- 
meat  of  court  and  being  the  day  the  same 
was  presented  to  him  by  appellant:  'Be  It  re- 
membered that  on  the  rendition  of  the  Judg- 
ment by  the  court  in  Bald  cause  during  said 
term  of  said  court,  to  wit,  on  the  Ist  day  of 
May,  A.  D.  1908,  and  Immedlatdy  following 
the  rendition  of  eaid  judgment,  and  prior  to 
the  expiration  and  final  adjournment  on  the 
following  day  of  said  term  of  said  court,  the 
said  defendant  caused  to  be  filed  therein  with 
the  papers  in  said  cause,  and  presented  to 
the  court,  a  written  request  In  behalf  of  de- 
fendant that  the  court  and  the  Judge  thereof 
reduce  to  writing  and  file  with  the  papers 
therein  Its  findings  of  fact  and  conclusions 
of  law,  respectlTely,  therein ;  that  said  court 
and  the  Judge  thereof  having  failed  to  com- 
ply with  said  request,  the  defendant  on,  to 
wit,  the  12th  day  of  May,  A.  D.  1908,  the 
same  being  within  10  days  following  the  time 
of  the  final  adjournment  of  said  term  of  said 
court,  caused  to  be  presented  to  the  Judge 
thereof,  at  the  latter's  office  In  the  court- 
house where  said  court  Is  held,  further  re- 
quest for  findings  of  fact,  with  request  that 
the  said  judge  of  said  court  approve  the 
same  or  act  thereon ;  but  that  the  said  judge 
of  said  court  failed  to  comply  with  said  re- 
quest, or  to  act  thereon  in  any  respect,  or  to 
file  any  of  Its  findings  of  fact  or  conclusions 
of  law  thereon,  during  the  said  term  or  with- 
in 10  days  after  the  final  adjournment  there- 
of; to  which  said  seTeral  acts  and  omissions 
defendant  desires  to  except,  and  prays  that 
this  be  now  taken  and  approved  as  his  bill 
of  exceptions  thereto.'  This  said  bill  of  ex- 
ception, being  signed  and  approved  by  the 
judge,  was  filed  with  the  clerk  of  the  county 
court  on  the  same  day  that  It  was  approved 
by  the  Judge.  The  appellant  filed  in  the  lower 
court,  and  there  is  incorporated  In  the  tran- 
script and  set  out  in  his  brief  filed  In  this 
court,  the  following  assignment  of  error:  The 
court  erred  In  failing  and  refusing  to  either 
state  in  writing  or  cause  to  be  filed  In  said 
cause  any  of  its  findings  or  conclnsiMU  of 
fact  and  conclusions  of  law  thereon,  or  any 
such  conclusions  of  fact  separately  from  the 
conclusions  of  law,  and  In  refusing  defend- 
ant's request  in  that  respect.*  The  contention 
of  the  appellant  under  the  assignment  Is  that 
the  failure  or  r^usal  of  the  trial  Judge  to 
reduce  to  writing  and  file  his  conclusions  of 
fact  and  of  law  operated  as  a  denial  of  a 
legal  right  to  appellant,  in  that  it  deprived 
him  of  the  right  and  opportunity  of  having 
Incorporated  in  the  record  of  the  case  for  re- 
vision on  appeal  the  conclusions  of  the  trial 
court  of  the  facts  proven  and  of  the  conclu- 
sions of  the  trial  court  on  the  law  with  ref- 
erence to  the  same,  and  that  such  failure  was 
such  material  error  as  requires  a  reversal  of 
the  case  by  the  appellate  court 
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"Queetlons. 

"(l)  IB  fbia  conrt  aathorlzed  to  consider 
and  revlenr  on  appeal  the  enbject-matter  set 
ont  In  the  bUl  of  exertion  and  the  assign- 
ment of  OTor  predicated  thereon? 

If  ao,  Is  there  reversible  error? 

"(3)  In  order  to  avail  himself  of  the  fall- 
are  of  the  trial  Judge  to  redoce  to  writing 
and  file  his  conclusions  of  fact  and  of  law 
in  the  case,  should  the  appellant  have  applied 
for  a  writ  of  mandamus  against  the  county 
Judger 

We  are  of  the  opinion  that  the  first  two 
queationa  should  be  answered  in  the  affirma- 
tive. In  May,  1907,  the  L^lslature  passed 
an  act  which  contains  the  following  proTl- 
sions: 

"Section  1.  That  parties  to  canses  tried  In 
the  district  and  county  courts  of  this  state 
may,  by  bavlng  an  order  to  that  efiFect  en- 
tered on  the  docket,  be  granted  twenty  days 
after  the  adjournment  of  the  term  at  which 
said  cause  may  be  tried  to  present  and  have 
approved  and  filed  a  statement  of  facta,  bills 
of  exertion,  and  the  Judges  of  such  courts 
^all  also'  have  ten  days  after  adjournment 
of  the  term  at  which  said  causes  may  be 
tried.  In  which  to  prepare  their  findings  of 
foot  and  conclusions  of  law  In  cases  tried 
before  the  court ;  when  demand  Is  made  there- 
for. And  Judges  whose  terms  of  office  may 
expire  before  the  adjournment  of  the  term 
of  said  court  at  which  said  cause  Is  tried,  or 
during  said  period  of  twenty  days  after  the 
adjournment  of  the  term,  may  approve  such 
statement  of  facts,  bUls  of  exceptions,  and 
file  such  findings  of  facts  and  conduaiona  of 
law,  as  above  provided." 

Laws  1907,  p.  446,  c.  7. 

It  Is  to  be  noted  that,  In  order  to  obtain 
20  days  after  adjournment  for  filing  a  state- 
ment of  facts  or  bills  of  exception,  an  order 
must  be  entered  to  that  effect;  but  not  so 
as  to  the  filing  by  the  Judge  of  his  conclu- 
sions of  fact  and  law.  The  statute  only  re- 
quires that  a  request  shall  be  filed  that  the 
Judge  shall  make  out  his  conclusions  of  fact 
and  law.  Hence  withont  an  order  he  has  the 
power  to  file  his  conclusions  in  10  days  after 
the  adjournment  of  the  court  We  conclude 
that  the  action  of  the  trial  Judge  in  falling 
and  refusing  to  file  his  conclusions  of  fact 
and  law  Is  subject  to  review  by  the  Court  of 
Civil  Appeals,  and,  where  It  Is  found  th^t  he 
has  not  done  bo,  the  Judgment  ongfat  to  be  re- 
versed. 

In  regard  to  the  third  question,  we  fail  to 
see  how  a  mandamus  would  be  applicable  to 
the  case.  After  10  days  have  elapsed  from 
the  adjournment  of  the  court,  the  power  of 
the  trial  Judge  to  file  conclusions  of  fact  and 
law  ceases.  We  do  not  perceive  how  in  so 
short  a  time  a  mandamus  suit  could  be  insti- 
tuted and  prosecuted  to  a  recovery.  Besides, 
the  trial  judge  having  10  days  after  adjourn- 


ment to  -file  his  conclusions,-  the  party  who 
has  been  cast  in  the  suit  may  not  know  until 
the  time  has  elapsed  that  be  will  not  do  so. 

So  we  think  that  there  Is  no  remedy  for 
the  enor,  except  to  reverse  and  remand  the 
canae  Cor  a  new  trial. 


POITBVENT  et  ox.  v.  SOARBOEOUGH. 
(Supreme  Court  of  Texas.    Jan.  19,  1910.) 

1.  Appeai,  ahd  Ebbob  (S  679*>~-QtiE8TionB 

BaVIXWASLD— SUFTICIENOT  OF  PBIITION. 

Where  it  does  not  appear  from  the  record 
OQ  appeal  that  the  general  demurrer  to  the  peti- 
tion was  acted  on  below  in  any  way,  the  qoes* 
tioD  of  the  suAdency  ot  the  peBtioQ  u  not  pre- 

seated. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  (S  2878,  2879;  Dec.  Dig.  { 
679.*] 

2.  Apfux.  and  Ebboh  {fi  837*)  — Review  — 
\1atteb8  Conbioebed— Evidbnck  in  Reo- 

OBD. 

On  motion  for  new  trial  In  trespass  to  try 
title,  the  ground  set  up  was  that  the  petition 
and  Judgment  did  not  contain  sufficient  descrip- 
tion by  which  the  land  could  be  Identified.  The 
judgment  set  up  one  call  "thence  B,  49°  W.,'* 
the  letter  B.  being  a  mistake  for  eitlier  the  letter 
"N."  or  the  letter  *'S.''  The  facts  on  which  the 
judgment  was  based  were  in  the  record  and  cou- 
clusively  showed  that  the  call  should  be  "thence 
N.  49"  W."  Held,  that  in  testing  the  validity 
of  the  judgment,  on  appeal,  when  the  facts  oo 
which  it  was  based  were  in  the  record,  the  Su 
preme  Court  could  look  to  the  evidence  to  Inter- 
pret the  judgment 

[Ed.  Note.— For  other  cases,  aee  Appeal  and 
STrror,  Cent  Dig.  I  3262;  Dee.  Dig.  |  837.*J 

3.  Estoppel  (S  32*)  —  Ou.nteb  iw  Deeo  — 
Land  Convbtbd. 

A  grantee  who  accepts  a  second  deed,  which 
gives  definite  boandaries  of  the  land,  and  which 
recites  that  the  laad  is  the  same  land  sold  to 
the  grantee  and  described  in  the  former  deed  and 
is  made  to  give  a  more  complete  description  of 
the  land,  is,  as  a  matter  of  law,  estopped  from 
claiming  any  land  not  embraced  in  the  second 
deed. 

[Ed.  Note.— 'For  other  cases,  see  Estoppel, 
Cent  Dig.  fiS  69.  81;  Dec.  Dig.  %  32.*] 

Error  to  Conrt  of  Civil  Appeals  of  lirst 
Supreme  Judicial  District 

AcUon  by  A.  P.  Scarborough  against  Junlua 
Poltevent  and  wife.  There  was  a  Judgment 
of  the  Conrt  of  Civil  AppeaU  (117  S.  W.  443) 
affirming  a  Judgment  foe  plaintiff,  and  de- 
fendants bring  error.  Reversed  and  re- 
manded. 

HiU  &  Htll,  T.  F.  Meece,  and  S.  H.  Ger- 
man, for  plaintiffs  in  em>r.  F.  Campbell,  for 
def^dant  in  error. 

BROWN,  J.  The  defendant  in  error  sued 
Poltevent  and  wife  in  the  district  court  of 
Polk  county,  Tex.,  to  recover  of  them  a  tract 
of  land  containing  109  acres,  a  part  of  the 
survey  in  the  name  of  J.  B.  Win  In  said 
county.  The  land  was  described  in  the  peti- 
tion and  judgment  as  follows:  "Belug  a 
part  of  the  J.  B.  Win  league  situated  In  Polk 
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comity.  Texas,  -and  described  thiu:  Begln- 
nlns  on  tbe  N.  B.  line  of  the  Thompson  sur- 
vey, where  the  N.  W.  line  of  the  Win  crosses 
the  Thompson  line.  Thence  N.  60*  K.  with 
the  said  W.  line.  2,094  raras,  to  a  stake  on 
N.  W.  line  of  A.  VIesca  foar  league  surrey, 
pine  8  In.  In  dla.  pine  4  In,  In  dla.  and  a  post 
oak,  all  marked  X.  Thence  B.  49°  W.  with 
said  Thompson  line,  616  raras,  to  the  place 
of  beginning.  Oontalnlng  109  acres  of  land." 
In  1882  the  plaintltCs  In  error  made  to  Scar- 
bo rough  a  deed  by  whl<di  they  conveyed  to 
him  all  of  the  land  which  they  then  owned 
In  tbe  Tlesca  and  Win  surreys  In  Polk  coun- 
ty. The  grantors  at  that  time  owned  the 
land  sued  for.  That  deed  was  never  record- 
ed and  bad  been  lost  at  the  time  of  the 
trial.  In  1892  Scarborough  desired  to  borrow 
mon^  upon  the  land  conveyed  to  blm  by 
Polterent  and  wife,  but  It  was  objected  that 
the  description  In  the  deed  was  not  satisfac- 
tory. A  new  deed  was  made,  by  which  Polte- 
rent and  wife  conveyed  to  Scarborough  two 
distinct  tracts  of  land,  one  containing  333 
acres,  and  tbe  other  851  acres.  The  land  in 
controversy  was  not  embraced  In  that  deed. 
Plaintiffs  In  error  claim  that  the  land  sued 
for  was  not  embraced  In  the  first  deed,  and 
that  the  second  deed  was  accepted  In  lieu  of 
tbe  first  The  second  deed  made  by  Poltevent 
and  wife  to  Scarborough  contained  tbe  fol- 
lowing clause,  which  followed  the  description 
given  of  the  two  tracts :  "These  lands  belug 
the  same  lands  sold  to  said  A.  B.  Scarbor- 
ough on  the  2d  of  March,  1881,  and  desorlb- 
ed  In  said  deed  dated  March  2d,  1881,  and 
delivered  to  said  Scarborough,  conveying  said 
lands  to  him.  This  deed  being  made  to  give 
a  more  full  and  complete  description  of  the 
said  land."  It  was  also  recited  in  that  deed 
that  tbe  consideration  for  the  conveyance  was 
tbe  payment  of  the  purchase-money  notes 
mentioned  In  the  first  deed.  The  Court  of  Civ- 
il Appeals  finds  as  follows :  "There  was  evK 
dence  sufficient  to  show  that  in  fact  the  pur- 
pose of  the  second  deed  was,  as  alleged  by  ap- 
pellee, solely  to  give  a  more  full  and  specific 
description  of  the  two  tracts  on  which  he 
wished  to  procure  a  loan,  tbe  loan  company 
objecting  to  tbe  description  given  In  the  first 
deed  of  the  said  two  tracts,  and  that  It  was 
not  the  intention  that  the  title  already  con- 
veyed to  the  tract  In  controversy  should  be 
affected  by  this  second  deed."  Tbe  plaintiff 
recovered  judgment  In  the  court  below,  in 
which  the  land  was  described  as  glren  above. 

It  does  not  appear  from  tbe  record  that 
the  general  demurrer  offered  by  the  defend- 
ants below  to  the  plalntUTs  third  amended 
petition  was  presented  to  the  court,  or  acted 
upon  In  any  way.  Therefore  the  question  of 
the  sufficiency  of  the  petition  as  pleading  Is 
not  before  us  for  consideration. 

In  the  motion  for  a  new  trial  In  the  dis- 
trict court,  one  of  the  grounds  set  up  was 
that  the  petition  and  judgment  did  not  con- 
tain suflclent  description  by  which  the  land 
could  be  identified;  therefore  tbe  judgmoit 


was  void.  In  determining  the  validity  of 
the  Judgment,  the  same  rule  of  construction 
Is  applicable  that  would  apply  If  It  were  a 
deed.  Mansell  v.  Castles,  93  Tex.  414.  65  S. 
W.  559.  The  ru)e  for  construction  of  deeds 
Is :  That,  where  there  ia  an  evident  mistake 
in  tbe  calls,  the  court  must,  if  practicable, 
find  and  correct  the  error,  so  as  to  give  effect 
to  the  deed.  There  Is  a  manifest  mistake  In 
this  call,  "Thence  B.  49°  W.,"  which  cannot 
be  correct  It  must  either  be,  'Thence  N.," 
or  "Thaice  S."  "B."  does  not  Indicate  any 
courae.  The  land  to  be  surveyed  la  a  part 
of  tbe  Win  surr^,  and  no  part  of  that  Bor- 
vey  could  lie  north  of  Its  northwest  Itne.  If 
the  call  be  considered  "S.  49°  W.,"  then,  to 
find  the  third  comer,  we  must  reverse  the 
call  and  run  from  the  beginning  comer,  follow- 
ing the  Thompson  line  N.  49°  W.,  616  raras, 
which  would  place  the  comer  north  of  Win's 
northwest  line.  A  straight  line  between  that 
point  and  the  second  comer  would  not  em- 
brace any  of  tbe  Win  survey.  Therefore  it 
is  conclusive  that  the  call  at  the  third  cor- 
ner should  be  "thence  N.  49°  W.,"  which 
would  place  the  third  comer  on  the  north 
line  of  the  Thompson  survey,  616  varas  S. 
4S''  B.  ftom  tbe  beginning  comer.  The  end 
of  tbe  first  line  being  upon  the  northwest 
line  of  the  Tlesca  survey,  and  the  second  line 
called  for  running  from  the  b^Innli^  corner 
southeast  the  third  comer  is  located  on  tbe 
north  line  of  the  Thompson  and  would  form 
a  triangle  by  connection  between  the  Ylesca's 
northwest  line  and  tbe  Thompson  north  line. 
Tbe  line  of  the  Tlesca  must  cross  the  Thomp- 
son north  line,  for  the  courses  of  the  two 
would  produce  ttiat  result  If  they  were  pro- 
jected far  enough.  It  Is  reasonably  certain 
that  the  call  omitted  was,  thence  with  the 
Tlesca.  running  in  a  southerly  direction  to 
the  Intersection  with  the  Thompson  north 
line.  This  conclusion  Is  sustained  by  tbe 
fact  that  all  of  the  land  lying  In  the  triangle 
must  have  been  a  part  of  the  Win  surrey,  be- 
cause none  of  the  Thompson  survey  could  be 
north  of  its  north  line,  nor  could  any  part 
of  tbe  Tlesca  be  west  of  its  northwest  line. 

The  constraction  that  we  have  given  to 
tbe  field  notes  corresponds  with  tbe  evidence 
before  the  court  upon  which  the  Judgment 
was  rendered.  We  are  of  opinion  that  la 
testing  the  validity  of  a  Judgment  of  a  court, 
when  tbe  facts  on  which  it  was  based  are  in 
the  record,  this  court  may  look  to  the  evi- 
dence to  aid  It  in  the  Interpretation  of  the 
Judgmoit  We  conclude  that  the  Judgment 
Is  not  void  for  want  of  description,  snd  for 
that  reason  overrule  the  assignment  of  error 
which  presents  that  proposition.  Mansell  v. 
Castles,  cited  above.  Is  very  much  In  point  in 
this  case  and.  In  fact,  lays  down  the  rale  up- 
on which  we  have  based  our  decision.  We 
believe  that  case  la  sound  and  tha efore  ad- 
here to.lt 

The  trial  court  submitted  to  the  jury  the 
question  whether  the  plaintiff  was  estopped 
by  accepting  the  second  deed  to  claim  land 
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embraetd  In  Uie  firat,  but  omitted  from  the 
eecond  deed.  This  action  ot  the  trial  conrt 
was  assigned  as  error  In  tbis  court  The  de- 
scription In  the  second  deed  gave  definite 
boandarles  to  two  tracts  of  land  and  recited, 
*^e«e  lands  being  the  same  lands  sold  to 
said  A.  B.  Scarborough  on  the  2d  day  of 
March,  1881.  and  described  In  the  said  deed, 
dated  March  2d,  18S1,  and  delivered  to  the 
said  Scarborouc^,  conveying  said  landa  to 
him.  This  deed  being  made  to  give  a  more 
full  and  complete  description  of  tbe  Bald 
land."  The  land  now  sued  for  was  not  In- 
cluded In  the  field  notes  given  in  the  second 
deed.  The  plaintiff  Scarborough  claimed  that 
It  was  embraced  in  tbe  first  deed,  and  that 
be  was  oitltled  to  all  of  the  land  embraced 
in  both  deeds.  He  dalmed  that  the  second 
deed  was  made  only  to  give  definite  descrip- 
tion to  the  land  for  tbe  purpose  of  securing  a 
loan  upon  It  Looking  to  the  terms  of  the 
deed  and  the  recitals  In  It  It  Is  very  clear 
that  the  second  deed  was  substituted  for  the 
first  and  by  Its  very  terms  it  is  stated  that 
the  land  described  therein  was  the  very  land 
conveyed  in  tbe  first  The  plaintiff  Is  estop- 
ped by  the  terms  of  the  second  deed  from 
claiming  any  of  the  land  which  Is  not  em- 
braced therein. 

Upon  a  state  of  facts  very  similar  to  this 
case,  the  same  question  was  before  this  court 
In  the  case  of  Doty  v.  Barnard,  92  Tex.  104, 
47  S.  W,  712,  in  which  this  court  said :  "By 
accepting  the  deed  from  Doty  and  wife  and 
selling  tbe  land  within  a  short  time  accord- 
ing to  tbe  description  given  in  the  said  deed, 
Rowland  estopped  himself  to  claim  under  tbe 
deed  from  Williams  to  Odom  any  land  not  In- 
cluded In  the  deed  from  Doty  and  wife  to 
him."  We  refer  to  that  case  for  authorities 
there  dted  which  fully  sustain  the  proposi- 
tion laid  down  by  the  court  Again  this 
conrt  said  In  that  case :  "The  recitals  in  the 
deed  from  Doty  and  wife  to  Rowland  coustl- 
tnte  a  clear  declaration  on  the  part  of  the 
grantors,  and  by  acceptance  an  admission  on 
the  part  of  the  grantee,  that  the  )and  sold  by 
Williams  was  the  266  acres  embraced  in  the 
last  deed,  and  that  the  land  sued  for  was 
not  embraced  In  tbe  assignee's  deed.  It 
would  be  inequitable  to  allow  Rowland,  after 
availing  himself  of  the  benefits  of  the  cor- 
recting deed,  to  repudiate  It  so  far  as  It  Im- 
posed an  obligation  upon  blm  and  claim  the 
land  in  controversy  by  virtue  of  tbe  deed 
from  Williams  to  Odom  which  he  virtually 
abandoned  by  accepting  the  deed  from  Do^ 
and  wife."  The  effect  of  the  second  deed 
made  to  the  plaintiff  was  a  question  of  law 
for  the  court  to  decide,  and  It  was  error  tx> 
Bubmlt  that  Issue  to  the  Jury.  The  court 
■bonld  have  instructed  the  Jury  to  return  a 
rerdict  for  defendants. 

The  other  ass^nments  of  error  In  the  ap- 
plication relate  to  rulings  on  the  admls^bll- 
Ity  ot  evldoicet  which  probably  will  not  arise 


on  a  second  trial  of  this  case,  and  which  must 
be  along  different  lines  from  the  last  trial. 
The  Issue  presrated  herein  cannot  arise,  and 
therefore  the  qnestlon  of  evidence  which 
arose  ui>on  the  last  trial  will  not  probably 
arise  again,  for  which  reason  we  decline  to 
discuss  the  other  assignments  of  error. 

The  Judgments  of  the  district  conrt  and  ot 
the  Court  of  OIvIl  Appeals  are  reversed*  and 
this  cause  is  remanded. 


HOBBS  V.  ROBISOK,  land  Oom*r,  «t  at 
(Supreme  Court  of  Texas.   Jan.  19,  1910.) 
PcBuo  Lands  (8  173*)— Sohool  Lurn— Fub- 

OHASE. 

Petitioner  mailed  bis  bid  for  school  lands 
by  registered  letter  as  required  by  law,  and  It 
reached  the  poet  office  in  time  to  have  been  tak- 
en out  by  tbe  Commissioner  and  to  have  been 
before  him  when  the  bids  were  opuied.  It  was 
In  the  post  office  on  Friday,  the  public  oflkes 
of  £be  state  were  closed  on  Saturday  on  account 
of  the  death  of  the  Governor,  and  on  Monday, 
when  the  bids  were  opened,  the  bid  of  another 
person  was  the  only  one  which  had  been  re- 
ceived. Held,  that  such  person  was  entitled  to 
an  award  as  against  the  petitioner. 

[Ed.  Note.— For  other  cases,  see  PuUlc  Land% 
Cent.  Dig.  {  647 ;  Dec.  Dig.  S  173.*] 

Mandamus,  on  tbe  relation  of  W.  H.  Hobba, 
to  compel  J.  T,  Roblson,  as  Commissioner 
of  the  General  Land  Office,  to  caned  an 
award  of  certain  school  lands  to  one  Kell, 
and  to  accept  relator's  bid.  Writ  refused. 

James  &  Telser,  tov  relator.  B.  T.  David- 
son, Atty.  Gen.,  Wm.  B.  Hawkins,  Asst  Atty. 
Gen.,  U  A.  Dale,  Sp.  Asst  Atty.  Gen.,  and 
J.  D.  Cunningham,  for  respondents. 

GAINES,  C.  J.  This  la  an  application  for 
tbe  writ  of  mandamus  to  comp^  J.  T.  Bobl- 
Bon,  Commissioner  of  the  Goieral  Land  Of- 
fice, to  cancel  an  award  of  a  certain  portion 
of  school  land  to  one  Kell,  and  to  accept  rela- 
tor's bid  for  the  land  as  being  the  highest 
and  best  bid  tor  the  same.  But  the  petition 
shows  that,  on  the  day  the  bids  were  to  be 
opened,  his  application  to  purchase  and  bis 
bid  for  the  land  bad  not  In  fact  been  re- 
ceived In  the  General  Land  Office.  His  bid 
was  mailed  as  required  by  law  to  tbe  Com- 
missioner of  tbe  General  Land  Office  by  reg- 
istered letter,  and  it  reached  the  post  office 
in  Austin  In  time  to  have  been  taken  out 
by  the  Commissioner  and  to  have  been  before 
the  Commissioner  when  tbe  bids  were  oipen- 
ed.  It  was  In  the  post  office  on  Friday,  and 
the  public  offices  of  the  state  were  closed  on 
Saturday  on  account  of  the  death  of  Gover- 
nor Lanbam.  On  Sunday  no  public  business 
was  transacted,  and  Monday  was  the  day  for 
opening  the  bids,  when  tbe  bid  of  co-re^nd- 
ent  Kell  was  the  only  one  which  had  been 
received.  Tbe  relator's  Md  was  not  received 
until  Tuesday. 

The  case  of  Byrne  v.  Cranmlssioner  ot  the 
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General  Lftnd  Office,  122  S.  W.  266,  decided 
at  a  former  day  of  this  term  pre«eoted  a 
similar  state  of  facts.  In  that  case  the  rela- 
tor Byrne's  application  and  his  bid  was  on 
file  In  the  land  office  on  the  day  the  bids 
were  to  be  opened;  but  Mrs.  Nannie  May 
'Williams  had  mailed  her  application  and 
bid,  which  reached  the  post  office  In  Austin  In 
time  to  have  been  taken  out  and  to  have  been 
with  the  Commissioner  at  the  time  tbe  bids 
were  opened;  but  by  reason  of  the  fact  that 
tbe  employe  of  the  land  office,  whose  busi- 
ness it  was  to  attend  the  post  office  and  pro- 
cure  the  mall  for  the  General  Land  Office, 
had  been  granted  a  vacation  and  had  neg- 
lected to  Instruct  bis  substitute  to  call  at 
the  registry  window  of  the  post  office  for  the 
registered  mail,  the  latter  failed  to  do  so, 
and  the  package  of  Mrs.  Williams  was  not 
delivered.  We  held  in  that  case  that,  Byrne's 
ai^lication  and  bid  being  the  only  one  on 
file  on  tbe  day  for  opening  the  bids,  he  was 
entitled  to  have  the  land  awarded  to  blm, 
and  the  mandamus  was  granted.  In  accord- 
ance with  the  mle  thus  laid  down,  the  co- 
respondent Eell'e  bid  being  the  only  bid  on 
file  in  the  land  office  when  the  bids  were 
opened,  his  bid  was  the  only  one  to  be  con- 
sidered, and  he  la  mtitled  to  an  award  of 
the  land.  ^ 
The  mandamus  Is"  therefore  refused. 


TEXAS  &  P.  RT.  CO.  t.  MOSLET. 
(Supreme  Court  of  Texas.    Jan.  5,  1910.) 

1.  Statutes  (8  159*)— REPEAi>-REPnGriAKCT. 

Tbe  repugnancy  essential  to  the  repeal  of 
an  old  statute  by  a  new  one  is  that  which  ex- 
ists between  the  continuance  of  the  old  in  force 
in  opposition  to  the  obvious  intent  that  tbe  new 
should  supplant  it,  and  that  is  sufficient  to  op- 
erate a  repeal,  though  there  be  no  inconsistency 
in  language. 

[Ed.   Note. — For  other  cases,  see  Statutes, 
Cent  Dig.  88  229,  230;  Dec.  Dig-  I  159.*] 

2.  DEFOSmORS   (8  78*)— MAIUNa  — InOOBSE- 
UENT  OF  P083?MA-STEB. 

Sayles'  Ann.  Civ.  St  1897,  art.  2286,  re- 

auires  the  postmaster  at  the  post  office  where 
epositlons  are  mailed  to  tbe  clerk  of  court  to 
indorse  on  the  envelope  containing  them  tliat  he 
received  them  from  the  ofBcer  before  whom  they 
were  taken.  Rev.  St.  1805,  art.  2284,  as  amend- 
ed by  Act  April  12,  1907  (Gen.  Laws  1907,  p. 
186.  e.  01,  8  requires  the  officer  to  certify  on 
tbe  envelope  fnclosiug  depositions  taken  in  an- 
swer to  written  interrogatories  that  he  in  per- 
son deposited  the  same  in  the  mail,  stating  the 
date  when  and  the  post  office  in  whidi  the  same 
are  deposited.  Article  2291f  of  such  act  pro- 
vides that  depositions  shall  be  certified,  etCj^as 
is  provided  for  depositions  in  Rev.  SL  1895, 
art  2284,  as  amended  by  this  act  etc.,  except 
that  there  shall  be  no  requirement  that  if  sent 
by  mail,  the  postmaster  shall  make  any  indorse- 
ment thereon.  Held,  that  such  provision  Is  not 
restricted  to  depositions  taken  on  oral  examina- 
tion, iHit  is  intended  as  a  substitute  for  article 
2286,  and  hence  the  indoxsement  of  the  post- 
master is  unnecessary. 

[Bid.  Note.— For  other  cases,  see  Depositions, 
Ctont  Dirt  aw ;  Dec.DiM7&*] 

•For  sUmt  ossm  as*  sams  tapto  and  saetloa  NVlf  BEK  In  Dse.  ft  Am.  Digs.  IHT  to  date.  *  Rsportsr  ladsxas 


8.  Umonaotn  (|  76*>-€kniinun  or  Om- 

OIB. 

Since  the  statute  does  not  so  require,  it  is 
not  necessaiy  for  tbe  officer  taldng  depositioiis 
to  desiguate  in  bis  certificate  the  office  he  holds. 

[Ed.  Note. — For  other  cases,  see  Depositions, 
Cent  Dig.  88  167,  lWr-196;  Dec  Dig.  8  75.*1 

Certified  Qnestlons  from  Court  of  Civil 
Appeals  of  Sixth  Supreme  Judicial  District. 

Action  by  Willie  Mosley  against  the  Texan 
&  Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appealed.  Questions 
certified  from  Court  of  Civil  Appeals,  Sixth 
District  QnestioDB  answered. 

F.  H.  Freadergast,  for  appellant  8.  F. 
Jones,  for  appellee; 

WILLIAMS,  J.  CertSAed  questions  from 
the  Court  of  Civil  Appeals  for  the  Sixth  Dis* 
trict,  as  follows: 

"In  an  action  for  damages  for  personal  in- 
juries alleged  to  have  been  suffered  by  him 
as  the  result  of  appellant's  failure  to  dis- 
charge its  duty  to  him  as  a  passenger  on 
one  of  its  trains,  Mosl^,  the  plaintiff  below 
and  appellee  here  in  the  above-styled  cause, 
recovered  a  Judgment  which  on  appeal  to 
this  court  was  reversed  on  the  ground  alone 
that  the  trial  court  erred  In  oTemillng  a 
motion  by  appellant  to  quash  the  deix>sl- 
tlons  of  J.  H.  Ferguson,  Allen  Fears,  and  Dr. 
J.  G.  Hendricks,  witnesses  for  appellee,  In 
reply  to  written  Interrogatories  propounded 
to  them,  and  In  admitting  as  evidence  on 
the  trial  of  the  cause  the  depositions  of 
said  witnesses.  It  appeared  from  tbe  mo- 
tion to  quash  and  the  bill  of  exceptions  ap- 
proved by  the  court  in  the  record  that  the 
depositions  had  been  returned  by  mall,  and 
that  neMher  the  postmaster  nor  his  deputy 
at  the  post  office  where  they  were  respective- 
ly deposited  in  the  mall  for  transmission  to 
the  clerk  of  the  court  in  which  the  cause 
was  pending  for  trial  had  Indorsed  thereon 
that  he  received  them  from  the  hands  of  the 
officer  before  whom  they  were  taken,  as  re- 
quired by  article  2286,  Sayles'  Ann.  Civ.  St 
1897.  It  farther  appeared  from  the  bin 
of  exceptions  that  the  officer  before  whom 
the  depositions  of  the  witnesses  Ferguson 
and  Fears  were  taken  certified  that  be  'de- 
posited the  same  in  tbe  post  office  at  Dallas 
on  the  14th  day  of  February,  1908,  addressed 
to  the  district  clerk  of  Harrison  County,  as 
required  by  tbe  Revised  Statutes,  artlde  2284, 
and  so  indorsed  by  him  as  amended  by  tbe 
Legislature  In  1907'  (Gen.  Laws,  p.  186,  a  91, 
8 1),  and  that  the  officer  before  whom  the  d^>o- 
sltions  of  the  witness  Hendricks  were  tak^ 
certified  on  the  envelope  inclosing  same,  as 
follows:  'I,  John  P.  Slaton,  the  officer  be- 
fore whom  the  Inclosed  depositions  were 
taken,  hereby  certify  that  I  In  person  de- 
posited ,  this  package  In  tbe  post  office  at 
Hereford,  in  Deaf  Smith  County,  Texas,  for 
transmission  In  the  U.  S.  mall,  on  the  16th 
day  of  February,  A.  D.  1906.   [Signed]  Jno. 
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P.  SlatoiL*  It  fnrttnr  ai^eaied  from  the 
bill  of  exceptlona  that  the  motlOD  to  quash 
was  orerruled  1^  the  court  below  because 
be  was  of  the  pplnlon  that  aald  article  2286 
In  BO  far  as  It  required  the  poatmaster  or 
Ua  deputy  at  the  poet  office  wha«  4he  dep- 
odtlona  were  deposited  In  the  mail  for 
tranamlsfllon  to  the  derk  of  the  court  In 
which  ttM  aanie  was  pending  for  trial  to  ln> 
dorse  on  Uie  euTelc^  Indoslng  Ihem  tha-t 
be  had  received  fbem  from  the  hands  of  the 
<tfBcer  before  whom  they  woe  taken  had 
been  repealed  by  the  Act  April  12, 1907  (Oen. 
Laws.  p.  186).  This  court  held  that  the  le* 
Qulrement  of  said  article  2284,  as  so  amrad- 
ed  that  the  officer  shall  certUy  on  the  en- 
Telope  inclosing  d^Kuitions  taken  in  an- 
swer to  written  Interrogatories  'that  he  In 
p«8Dn  d^KMlts  the  same  In  the  mall  for 
transmission,  stating  the  date  vrhea  and  the 
post  office  In  which  the  same  are  deported 
for  transmission,'  Is  not  Inccmaistent  with 
the  requirement  in  said  article  2286  that 
when  such  depositions  are  so  deposited  the 
postmastn  or  his  depn^  *8baU  todorse 
thereon  that  he  received  ^em  from  the 
hands  of  the  offlca-  befwe  whom  th^  were 
taken.* 

"The  cause  being  yet  pending  before  It  on 
a  motion  for  a  rehearing,  the  Court  of  Civil 
Appeals  for  the  Sixth  Suprune  Judicial  Dis- 
trict, in  view  of  the  Importance  of  the  rul- 
Ing  as  one  ot  practice,  certifies  to  the  Su- 
preme Court  tat  its  determination  the  fol- 
lowing questions: 

"0)  Did  the  trial  court  ea  In  overruling 
appellant's  motion  in  so  far  as  it  sought  on 
the  ground  stated  to  quash  the  depositions 
of  the  witnesses  Ferguson  and  Fears,  and  in 
permitting  said  depodtlona  to  be  read  as 
evidence  In  the  case? 

"(2)  Did  the  trial  comrt  err  In  overruling 
appdlant'B  said  motion  In  so  far  as  it  sought 
on  the  ground  stated  to  quash  the  deposition 
of  the  witness  Hendricks,  and  in  permitting 
said  deposition  to  be  read  as  evidaice  In  the 
case?" 

We  answer  both  questions  In  the  negative. 

We  think  it  dear  from  the  provisions  txC 
the  act  of  1907,  which  are  too  lengUiy  to  be 
Inserted  or  even  condensed,  that  the  certlf< 
Icate  Qt  the  officer  taking  a  deposition  'that 
he  In  p»san  deposlta  fbe  same  In  the  mail 
for  transmission"  Is  sabstitnted  fbr  that 
which  was  before  required,  viz.,  the  certif- 
icate of  the  postmaster  or  his  deputy  "Oat 
he  recdved  them  from  the  hands  of  the  of- 
ficer before  whom  Oey  were  taken."  It  Is 
true  that  fiie  old  requirement,  which  is  the 
last  above  stated.  Is  found  in  artlde  2286  of 
the  Revised  Statutes,  and  that  tills  has  not 
In  terms  beai  amended  dthsr  by  the  act  of 
1905  or  tliat  of  1907,  and  that  the  new  pro- 
vision Is  contained  in  artlde  2284,  as  amend- 
ed In  1907,  and  that  the  latter  article  does 
not  expressly  dispoise  with  the  postmaster's 
cwtlficate;  so  that,  if  this  were  all,  it  might 
'be  plaualbly  contanded  that  the  Legislature 


had  only  added  another  reqoiranent  leaving 
the  pre-existing  <me  undisturbed.  But  we 
think  such  a  ramtoitlon  Is  met  hy  arttde 
2291f  of  the  act  of  1907,  which  is  as  fol- 
lows: "Such  dcs>ositl(His  shall  be  certified 
and  returned  the  <^cer  taking  same,  and 
opened  as  Is  provided  for  depositions  in  ar^ 
tide  2284  of  the  Bevlsed  Civil  Statutes  of 
Texas,  1895,  as  amended  by  tills  act,  and  as 
Is  provided  for  by  artldea  2286  and  2287  of 
said  Bevlaed  GlvU  Statutes,  except  that  there 
shall  be  no  requirement  lliat  if  suit  by  mall 
the  postmaster  or  his  deputy  mailing  the 
same  shall  make  any  indorsement  thereon, 
and  the  same  rules  shall  apply  to  the  use  of 
such  d^wsltlon  as  Is  iwovicted  by  artldes 
2288,  2289,  2290  and  2291  of  said  Bevlsed 
Civil  Statutes."  We  think  this  cannot  be 
restricted  to  deposltUms  taken  iq;>on  oral  ex- 
amination. There  are  provisions  in  tiie  stat- 
ute of  which  tlila  Is  a  part  relating  to  both 
kinds  ot  d^Ktsltions,  and  Uie  words,  "such 
dqiKwlticms,"  relate  to  bodi,  as  Is  made  plain 
by  the  evident  purpose  here  evinced  to  make 
the  same  provision  as  to  the  manner  of  re- 
turning them.  It  Is  true,  as  is  said  In  the 
opinion  of  the  Court  of  Civil  Appeals  (124  S. 
W.  485),  that  the  original  provision  of  article 
^86  might  stand,  as  ^plying  to  the  return  of 
d^>o8ltlons  tak^  upon  written  Interrogato- 
ries, consistently  with  a  different  one  in  the 
new  act  applying  to  those  taken  optm  oral  es- 
amlnatlon,  although  no  reason  would  be  appar- 
ent for  making  such  a  difference;  but  one  of 
the  designs  of  the  Iiegislature  disclosed  by  the 
acta  ot  1906  and  1907  In  providing  for  the 
first  time  for  oral  examinations  was  to  so 
expand  the  pre-existing  regulations  as  to  ad- 
mit the  diange  and  adapt  thnn  to  It  No 
Intent  whatever  is  disclosed  to  require  dif- 
fer^t  modes  of  returning  the  depositions 
through  the  mail;  but,  on  the  contrary,  both 
amendatory  acta  show  the  piupose  to  apply 
tiie  same  rule  throughout  The  new  pro* 
visl<m  found  In  article  2284  Is  intended  as  a 
substitute  for  the  old  found  In  artlde  2286, 
and  provides  the  evidence  to  be  furnished 
that  deposltimis  of  both  kinds  returned 
through  the  mall  came  from  the  ptapet 
hands.  Whoi  such  a  legislative  intent  is  ajt- 
parent  from  the  law,  it  matters  not  that  tiie 
old  provision  might  stand  consistently  with 
the  language  of  the  new.  The  repugnancy 
essential  to  the  r^jwal  of  an  old  statute  by 
a  new  one.  In  such  Instances,  is  that  which 
would  exist  between  the  cwtinnance  of  the 
old  In  force  In  opposition  to  the  obvious  in- 
tent that  the  new  should  supplant  It  That 
is  sufflclmt  to  operate  a  repeal,  although 
there  be  no  InconslBtency  in  language.  In 
this  Instance,  however,  tlie  IntenUon  appli- 
cable to  all  the  depositions  to  whldi  the  pro- 
visions of  the  act  of  1907  relate  is  not  left  to 
Imfdlcatlon,  but  is  expressed  in  arUde  2291f . 

The  answer  to  the  further  contratton  as  to 
the  Hendricks  deposition  is  suffldentiy  stat- 
ed by  the  Court  of  Civil  Aippeals  thus:  "The 
statute  did  not  in  terms  require  the  offlcer  to 
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■o  designate  the  office  he  hdd,  and  we  think 
the  court  properly  refnsed  to  qoash  the  depo- 
Bitloas  mM«l7  because  he  failed  In  bis  certif- 
icate to  name  the  office  he  beUL" 


filNOLBTON  T.  STATIL 

(Court  of  Oriininal  Appeali  of  T^as.   Dec.  8, 
1900.   Reheariux  Denied  Jan.  12,  1910.) 

1.  Cbiuikal  La.w  (S  00S*>— CoirrxHUANac. 

A  contlQuance  for  absence  of  a  witoesB  was 
properly  refused,  where  the  atiBdavit  of  the  wit- 
ness filed  in  opposition  to  the  motion  denied 
that  she  would  teetlfj  to  the  facta  stated  In  the 
application. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Diff.  1 1366;  Dec  Div.  f  608.*] 

2.  Chimin AL  Law  {|  607^}— Conti  nuangb. 

A  Continuance  for  absence  of  a  witness 
was  properly  refused,  where  the  testimony  of 
all  wltnesBes  rendered  it  certain  such  witness 
was  not  seen  at  the  time  of  the  homicide  and 
would  not  hare  glren  the  testimony  expected, 
or,  If  he  had  done  so,  that  the  same  would  have 
been  manifestly  nntrue. 

[Ed.  Note.— For  other  caiies.  see  Criminal 
Law.  Cent.  Dig.  81  1831,  1332;  Dee.  Dig.  f 
597.*] 

&  CBwrajLi.  Law  <S  097*)— Homicide— Cok- 

mruAHOs. 

In  a  trial  for  homicide,  where  none  of  the 
state's  testimony  showed,  or  teoded  to  show, 
that  accused  was  flonriabing  his  pistol  about 
deceased's  head  at  the  time  of  the  Icilling,  and 
It  q>peared  tluit  a  iritnesa  on  account  of  whose 
absence  a  continnance  was  asked  was  not  in  a 
position  to  see  the  billing,  and  It  further  ap- 
peared that  there  was  uncertainty  as  to  the 
name  of  Che  witness  or  as  to  his  testifying  to 
the  facta  expected  to  be  proran,  a  rsfusal  of  a 
continuance  for  testimony  of  audi  witness  show- 
Ing  that  accused  did  not  Uizeaten  deceased  with 
his  pistol  was  proper. 

[Ed.  Note.— For  other  ceseB,  see  Criminal 
Law.  Cent  Dig.  H  1831,  1382;  De&  Dig;  1 
697.*] 

4.  WmTKBSES  (I  41*)— COMPETKNOT— SaKITT. 

A  witness,  who,  though  be  had  been  ad- 
judged insane,  had  been  out  of  the  insane  asy- 
lum more  than  six  years,  and  who  satisfied  the 
court  that  he  had  recovered  and  was  in  every 
way  competent  to  testify  intelligently,  was  com- 
petent, though  the  Judgment  establishing  his 
lunacy  was  not  shown  to  have  I>een  vacated. 

[Bd.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  S  90;  Dec  Dig.  |  41.*] 

B.  HOHICIDB  168*)— MaUCI  —  EVIDKNOI — 

Thbeatb. 

In  a  trial  for  homicide,  testimony  that  be- 
fore the  hilling,  and  immediately  after  certain 
angry  language  was  addressed  to  defeased  by 
accused,  accused  drew  back  bis  coat  and  showed 
witness  his  pistol,  telling  him  that  he  had  a 
"damn  good  gun,"  and  tliat  he  "was  laying  for 
some  God  damn  son  of  a  bitch,"  waa  admiasible 
as  showing  malignity ;  It  sufficiently  appearing 
that  the  language  waa  ipcaten  wlu  reference 
to  deceased. 

[Ed.  Note.— For  otber  cases,  see  Homicide, 
Cent  Dig.  S8  293-296 ;  Dec.  Dig.  158.*! 

eL  Cbijiinai.  Law  (|  806*>— Hohioxdk— Btz- 

DENCE— THaKATB. 

Where  certain  alleged  threats  made  ac- 
cuaed  in  a  trial  for  homicide  were  In  part  in- 
quired about  at  accused's  suggestion,  the  state 


waa  entitled  to  have  all  the  testimony  tondiliv 
the  same  matter  Introduced  in  Ita  behalt 

[Bd.  Note.— For  other  casea,  aee  Oiminal 
Law,  Cent  Dig.  H  861,  862;  Dec.  Dig.  «  396.*] 
7.  Homicide  (f  166*)— BTiDBnoB— Hotitk. 

Where  Oiere  was  a  plea  of  accidental  homi- 
cide and  an  Issue  aa  to  whether  the  shooting 
waa  intentlmal,  any  circumstance  or  declara- 
tion showing  accuaed's  state  of  mind  and  which 
would  throw  light  on  sudi  issue  waa  admissible. 

[Dd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  286,  287 ;  Dec.  Dig.  8  156.*] 

&  Cbihinai.  Law  (|  787*)— Inbtbuotiors — 
Failuhx  or  Accused  to  Tcffrirr. 

In  a  trial  for  bomldde,  a  charge  that  the 
law  allows  defendant  to  testify  in  liu  own  be- 
half, but  a  failure  to  do  so  is  not  even  a  cir- 
cumstance against  bim,  and  no  presumption  of 
guilt  can  be  indulged  In  by  the  jury  on  account 
of  such  failure  on  bis  put,  and  the  jury  will 
not  mention,  discuss,  or  even  refer  to  the  fact 
that  defendant  failed  to  testify,  waa  proper,  and 
not  objectionable  aa  not  in  terma  instructing 
the  jnty  that  they  could  not  oonaider  defrad- 
ant's  feUure  to  testify. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law.  Cent  Dig.  If  1902,  1903;  Dea  Dig.  i 
787.*] 

9.  HOHICIDB  d  200*)— SUITICIEKCT  OV  ETI- 
DKKOE. 

In  a  trial  Iter  maider,  evidence  ktU  euffl- 
dent  to  sustain  a  conviction. 

[Ed.  Not&— For  other  casee,  see  Homicide, 
Cent  Dig.  81  S15-S17 ;  Dec.  Dig.  |  SSO.^ 

Appeal  from  District  Court,  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

D.  P.  Singleton  was  coDvlcted  of  mntder. 
and  appeals.  Affirmed. 

W.  B.  Allen.  W.  F.  Smith,  and  F.  S.  Kber- 
bart,  for  appellant  F.  J.  McCoid,  Aoat  Attr. 
Qm.,  tor  the  State. 

BAMSEY,  J.  The  appeal  In  this  case  la 
prosecnted  from  a  conviction  In  the  district 
court  of  Palo  Pinto  county,  wherein  D.  P. 
Sinj^eton  waa  found  guilty  of  murder  in  the 
second  degree  and  fats  punlahment  asaeesed 
at  conflnem«it  In  the  penitentiary  for  a.  pe- 
riod of  10  years. 

The  killing  occtnred  In  a  saloon  In  the  lit- 
tle town  of  Lyra  in  Palo  Pinto  county  on  the 
night  of  the  Ist  of  December,  1906.  It  seems 
that  both  parties  were  drinking  somewhat 
and  met  by  appointment,  or  otherwise,  In  the 
salocm  on  tiie  night  in  question.  They  had 
some  conversation  with  reference  to  some 
chickens  and  about  visiting  each  other,  In 
the  course  of  which  deceased  said  that  the 
chickens  that  he  wanted  to  show  appellant 
did  not  belong  to  him,  but  that  he  owned  an 
Interest  In  -them.  Whereupon  appellant  re- 
plied, "By  God,  I  Invited  yon  to  come  to  my 
house,  and  I  propose  to  give  yon  some  good 
mnslc,  and  what  I  pr<q>ose  to  show  yon  be* 
longs  to  me  and  no  one  else,"  and  added,  "I 
am  no  pauper,  and  I  am  well  fixed.**  TbSB 
witness  also  states:  That  at  the  time  «ppd- 
lant  told  Taylor,  deceased,  he  was  no  pauper* 
he  seemed  a  little  "rowled"  ap  some  way 
like  he  was  not  In  a  good  humor.  Jnst  after 


•For  stlier  eases  sss  same  toplo  and  ssetloa  NUUBBR  la  Dec.  *  Am.  Digs.  IWI  to  itat«b  *  Reportar  laitmm 
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this  conversation  appellant  drew  Us  pistol 
from  blB  pocket  and  was  In  front  of  deceai^ 
ed,  lowing  It  to  him.  That  aeoeased  told 
blm  to  pnt  it  up  and  went  over  and  ut  down 
on  a  ben(^  bj  the  wall.  That  appellant  went 
over  and  got  down  In  firont  of  deceased,  or 
knelt  down  In  front  of  him,  and  soon  there- 
after the  p!st<^  was  fired.  Some  of  the  wit- 
nesses  say  that  at  the  time  and  before  tbe 
fatal  shot  appellant  had  taken  wnne  of  the 
cartridges  out  of  his  pistol,  and  raise  the  Uh 
sue  Btrtwgly  that  the  shooting  was  acciden- 
tal. At  the  time  he  was  shot,  deceased  said, 
"Pat,  yon  have  got  me."  Almost  Immediate- 
ly appellant  left  the  room,  bnt  soon  returned 
and  sat  down  on  the  bench  close  to  where 
deceased's  body  lay  and  remained:  "Ain't 
that  bell?  Somebody  has  killed  as  good  a 
man  as  there  Is  in  this  camp,"  and  asked, 
"^''bo  could  It  be?"  That  tbe  witness  said 
be  did  not  know.  That  appellant  then  said, 
"Some  one  had  it  in  for  me  and  shot  at  me 
and  bit  Taylor."  Appellant  also  stated  he 
was  not  armed  and  could  be  searched.  The 
evidence  further  showed  that  appellant  hid 
his  pistol  a  short  distance  from  the  saloon 
some  80  yards  south  of  the  saloon  in  the 
side  of  a  dirt  damp  running  out  from  a  ooal 
abaft;  that  at  this  time  It  was  entirely  emp- 
ty of  cartridges  with  the  exception  of  one 
empty  shell ;  end  -that  tbls  showed  to  have 
been  recently  fired.  The  statement  of  ai^l- 
lant  voluntarily  made  before  tbe  grand  Jury 
was  offered  In  evidence  in  which  he  account- 
ed for  bis  having  a  pistol  by  reason  of  hav- 
ing a  difficulty  with  one  Halifax,  with  whom 
be  was  expecting  trouble,  and  explained  that 
he  bad  carried  this  pistol  every  time  he  went 
dovm  town  at  night  since  1889;  that  at  the 
time  of  the  killing  he  bad  taken  out,  as  be 
believed,  the  cartridges  in  his  pistol,  and 
said  to  deceased  he  wanted  to  show  him  what 
a  fine  gun  he  had;  that  he  then  began  to 
snap  the  pistol,  and  at  the  third  snap  it  fired 
and  shot  Taylor.  Others  of  the  witnesses 
say  that  appellant  and  Taylor  seemed  to  be 
entirely  friendly  with  each  other  all  the  time. 
This  Is  perhaps  a  sufficient  statement  of  the 
evidence. 

1.  When  the  case  was  called  for  trial,  ap- 
pellant filed  his  application  for  continuance 
based  on  the  absence  and  for  the  want  of  the 
testimony  of  three  witDesaes,  Mrs.  W.  W. 
Ledbetter.  Richard  Moreland,  and  one  Brown, 
who  was  alleged  to  reside  In  Palo  Pinto  coun- 
ty, Tex.,  bat  to  be  at  tbe  time  of  the  trial  at 
Oapitan,  N.  M.  It  becomes  unnecessary  to 
state  either  the  diligence,  or  the  testimony  of 
Mrs.  Ledbetter,  for  the  reason  that,  In  oppoB- 
ing  appellant's  motion  for  a  new  trial,  an 
affidavit  of  this  witness  was  filed  in  which 
she  distinctly  denied  the  truth  ot  the  testi- 
mony which  it  was  assumed  that  she  would 
give,  and  In  terms  denied  that  ahe  would  tes- 
tify to  the  facts  or  any  of  them  stated  in  tbe 
application.  It  is  also  unnecessary,  we  think, 
to  discuss  the  application  at  length  In  so  far 
am  it  relates  to  tbe  absence  of  Richard  More- 


Umd,  for  the  teuon  that  all  the  tesUmraiy  of 
idl  the  witnesses  renders  It  certain  that  he 
was  not  seen  at  the  time  of  the  homicide  and 
would  not  bare  gl^ea  the  test^ony  expected, 
or.  If  be  bad  d<me  so,  'Uiat  the  eame  would 
have  been  manifestly  untrue.  As  to  the  wit- 
ness Brown  a  somewhat  more  serious  dif- 
ficulty presoitB  itself.  Mo  diligrace  was 
erclsed  to  secure  bis  attmdance.  It  Is  aver* 
red  that  appellant  did  not  know  until  after 
the  case  was  called  for  trial  that  Brown  was 
a  material  witness  In  bis  behalf,  and  that 
none  of  his  counsel  knew  this  fact  It  is 
aveired:  That  Brown  is  now  at  Capitan, 
N.  M..  at  which  place  his  deposition  could 
be  taken;  that  be  was  present  In  the  saloon 
where  Taylor  was  kUled,  standing  witbln  10 
or  12  feet  from  tbe  parties  and  with  his  face 
towards  them  so  that  he  could  see  and  know 
what  each  of  them  was  doing;  that  this  wit- 
ness bad  been  In  tbe  saloon  f<n!>  an  hour  or 
mwe  next  preceding  the  killing  and  beard 
tbe  oonveisatlon  between  them,  and  If  pres- 
ent would  testify  that  appellant  was  not  in 
any  way  mad  <a  angry  at  deceased;  that  all 
their  convonations  were  In  a  friendly  way ; 
that  appelant  did  not  In  a  threatening  man- 
nw  fioorlsh  his  pistol  before  deceased  before 
be  was  shot;  that  a  few  minutes  before  the 
accident  whlcb  resulted  In  the  death  of  said 
Taylor  the  defendant  was  kneeling  in  front 
of  the  deceased,  and  while  so  kneeling  took 
from  his  podcet  his  pistol,  and  In  plain  view 
of  said  witness  broke  same  for  the  purpose 
of  removing  the  cartridges  therefrom,  and  as 
witness  believed  at  tbe  time,  and  as  this  de- 
fendant believed  as  shown  by  bis  acts,  re- 
moved therefrom  all  the  cartridges  with 
which  same  was  loaded,  placed  said  car- 
tridges in  his  pocket,  and  was  showing  the 
deceased  bow  said  pistol  would  work,  and 
was  snapping  same  at  the  time  of  the  acci- 
dent; and  that  the  killing  was  accidental 
and  without  any  intent  on  his  part  to  kill 
Taylor.  It  Is  stated  that  the  materiality  of 
the  testimony  of  this  witness  would  appear, 
in  this:  That  tbe  state  has  alleged,  and  will 
attempt  to  prove,  that  the  defradant  shot  and 
murdered  the  deceased  with  malice  afore- 
thought; that  a  short  time  before  said  kill- 
ing of  the  deceased  defendant  had  made 
threats  against  tbe  aald  Taylor,  and  had 
flourished  a  pistol  near  tbe  head  of  deceased, 
as  previously  stated  herein;  tbat  the  shot 
which  resulted  in  the  death  of  said  Taylor 
was  fired  by  this  defendant  deliberately  and 
with  tbe  Intention  on  his  part  to  kill  tbe  said 
Taylor.  It  is  further  stated  In  the  applica- 
tion that  if  this  cause  Is  continued  until  the 
next  term  of  this  court,  and  the  wltoess  fails 
to  return  to  Teras,  appelant  could  and  would 
secure  the  testimony  of  said  witness  by  dep- 
osition as  the  law  permlte,  and  further  that 
said  Brown  was  a  coal  dls»er  at  Strawn,  for 
the  Strewn  Coal  Mining  Oompany,  where  de- 
fendant can  and  will  obtain  hts  full  name. 

In  this  connection  It  should  be  stated  that 
none  of  the  testimony  of  the  state  showedt 
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or  tended  to  ehow,  that  appellaiit  was  floor- 
lahlng  tall  fiBtol  abont  deceawdti  head  at 
the  time  o£  the  klUlnc.  As  to  the  -witness 
Brown,  the  state  contested  the  motion  on  the 
ground  that  It  would  show,  if  said  Brown 
wwe  present  and  testlfled  to  fiicta  as  alleged 
In  ftald  an?ll<»,tlon,  that  the  same  would  be 
notrue;  and  farther  that  the  state  would 
show  that  he  was  not  present  at  the  time  of 
the  homldda  In  approving  the  hill  of  ex- 
ceptions evidencing  Ihe  court's  action  In  over- 
ruling  this  application,  the  ftdlowlng  atate- 
meat  la  made:  "If  there  was  such  a  man  as 
Brown  in  the  house  at  the  time  of  the  kill- 
ing, he  was  not  in  a  position  to  see  11;  and 
undoubtedly  did  not  see  It,  as  defendant's 
witness  McDimald  places  Brown  at  tlie  time 
of  the  shooting  10  or  12  feet  away*  facing 
north  and  west  while  Ihe  shooting  was  done 
by  d^raidant,  who  was  south  of  Brown  this 
dtotance  rtttlng  on  a  soda  box  case,  f!&clng 
south  with  Ills  back  to  Brown,  end  with  his 
pistol  as  low  6owa  as  his  waist  Immediately 
in  feoot  ot  him,  his  body  would  hare  neces- 
sarily hid  the  pistol,  and  his  (defendant's) 
hands  from  Brown's  view ;  Brown  would  not 
therefore  possibly  testify,  it  praeat,  to  the 
tilings  set  out  in  <he  atvlloatton.  In  aid  <^ 
this  explanation,  1  refer  to  and  make  the 
state's  resistance  to  the  defendant's  motion 
for  a  new  trial,  with  the  affidavits  and  ex- 
hibits thereto  attadied,  part  <tf  my  explana- 
tion to  this  Ull."  niere  was  testimony  ot 
several  witnesses  containing  references  to 
a  man  named  Brown  who  was  deecrlbed  as 
being  a  man  about  2B  years  old,  <a  light  com- 
plexion, and  rather  tall  and  sloider.  In  re- 
sisting tbe  motion  tar  a  new  trial,  a  number 
of  wltn«ses  testlfled:  That  they  were  well 
acquainted  in  the  Immediate  vlclnl^  of  Lyra, 
and  that  no  such  man — ^that  is,  no  man  of 
that  name  and  description — ever  lived  there 
or  worked  In  tbe  mines;  that  there  was  a 
man  named  Arnold  Brown,  a  citizen  living 
there,  but  he  Is  wholly  unlike  In  appearance, 
the  person  described.  The  testimony  of  the 
witnesses  who  do  refer  to  Brown,  especially 
appellant's  witness  McDonald,  places  him  la 
such  position  that  he  could  not.  In  the  nature 
of  thlugs,  have  seen  the  difficulty.  As  stat- 
ed, several  of  the  witnesses  do  say  that  tb^ 
was  present  a  man  named  Brown.  Any  In- 
quiry of  them  would  have  developed  his  pres- 
ence and  would  have  suggested,  if  that  was 
his  name  and  such  person  was  present,  tbe 
necessity  and  Importance  of  suing  out  pro- 
cess to  compel  his  attendance.  In  view  of  the 
uncertainty  as  to  his  name,  the  showing  of 
the  state  that  he  would  not  have  testlfled  to 
the  facts  expected  to  have  been  proven,  the 
failure  of  the  state  to  make  proof  as  to  flour- 
ishing his  pistol  which  appellant  stated  ren- 
dered his  testimony  Important,  the  showing 
of  his  location  rendering  It  unlikely  that  his 
testimony  would  have  been  Important,  all 
consbraln  us  to  believe  and  hold  that  the  trial 
court  did  not  abuse  the  discretion  with  which 


the  law  Invests  him  in  orerrullng  appeUanlfs 
motion  for  a  continuance. 

2.  The  next  ground  relied  upon  for  revers- 
al is  the  action  of  the  court  in  permitting  tbe 
witness  W.  W.  Ledbetter  to  testify.  When 
toidered  as  a  witness,  appellant  proved,  in 
limine,  that  he  had  been  adjudged  a  lunatic 
in  Erath  county  on  tbe  33A  day  of  Febm- 
ary,  1003.  From  inquiry  of  the  witness  it 
was  ascertained  turner  that  he  had  gat- 
ten  out  of  the  asylum,  hut  the  objection  waa 
made  that  there  was  no  showing  made  that 
the  Ju(^ment  establishing  his  lunacy  had 
ever  been  in  any  way  vacated.  Thereupon 
appellant  objected  to  said  witness  testll^* 
Ing  to  any  fact  or  facts  in  this  cause,  for 
the  reason  that  he  was  not  a  competent  wit- 
ness to  testify  to  any  fact,  but  was  presum- 
ed to  be  Insane^  as  it  had  been  shown  that 
he  was  adjudged  insane  by  a  court  of  com* 
iwtent  Jurisdiction,  and  there  was  no  proor 
going  to  show  that  said  witness  was  sane 
at  the  time  he  so  testlfled.  The  court  ap- 
proved tttis  bill  of  exceptions  with  the  ex- 
planation and  statem^t  that  the  witness  had 
been  out  of  the  asylum  more  than  six  years 
and  was  Intelligent  and  perfectly  sane^  This 
explanatlim  Implies,  of  necessity,  that  the 
court  had  satlsfled  himself  that  the  «ritness 
had  fully  recovered  his  mental  balance  and 
was  sane  and  in  every  respect  mentally  com- 
petent to  give  an  Intelligent  account  of  th& 
c^cumstances  about  which  he  was  testify- 
ing. We  do  not  think,  under  tbe  court's 
explanation,  there  was  any  mecit  in  this 
contration. 

8.  Again,  It  is  urged  that  the  court  erred 
in  admitting  in  evidence  certain  testimony 
of  tbe  witness  Zack  Stalllngs.  This  state- 
ment occurred  in  conversation  had  Just  a 
short  while  before  the  killing,  during  which 
ap^llant  drew  his  coat  back  on  the  right 
side  and  showed  witness  his  pistol  and  told 
him  that  he  (defendant)  had  a  "damn  good 
gun,"  and  that  he  'Vas  laying  for  some  Ood 
damn  son  of  a  bitch.**  ^Is  testimony  was 
objected  to  for  many  reasons,  and  among 
others  because  It  was  not  shown  to  be  di- 
rected to  the  deceased  or  In  the  class  which 
would  Include  him;  that  it  was  Irrelevant, 
incompetent,  and  Immaterial,  and  calculated 
to  prejudice  appellant  before  the  Jury.  The 
bill  evidencing  this  matter  Is  allowed,  with 
the  following  explanation;  **That  during  the 
examination  of  the  witness  by  the  defend- 
ant's counsel  they  proved  by  him  that  In 
conTcrsatlon  with  Stalllngs,  Immediately  pre- 
ceding the  killing,  the  defendant  drew  his 
coat  back  on  the  right  side  and  showed  wit- 
ness his  pistol,  and  on  cross-examination  the 
state  was  permitted  to  draw  out  the  balance 
of  the  conTersatlon  that  took  place  In  connec- 
tion with  the  act  of  exhibiting  to  the  wltncM 
the  pistol.  In  other  words,  the  defendant 
having  proved  this  act  and  some  statement  of 
the  defendant  In  connection  therewith,  the 
court  permitted  the  state  to  draw  out  oQier- 
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parts  of  the  same  ctHiversatlon  relating  to 
the  same  subject  and  explanatory  of  the  act 
and  couduct  of  the  defendant,  whicb  had 
been  put  In  evidence  t>7  the  defendant.  The 
conrt  thought  this  testimony  also  admissible 
because  the  statements  were  made  Immedi- 
ately preceding,  and  within  a  very  few  sec- 
onds of,  the  shooting,  and.  In  the  light  of 
the  dnnuuBtances  that  Immediately  follow- 
ed, the  conrt  was  of  the  opinion  that  this 
was  a  threat  tfaat  embraced  within  Its  ma- 
lignity the  deceased."  It  should  be  further 
stated  that  the  language  objected  to  was 
made  Immediately  after  the  angry  language 
addressed  to  deceased  by  appellant  testified 
to  by  the  witness  Ledbetter,  and  as  a  con- 
tinoaiice  of  the  same  provocation,  and  was 
under  all  the  dicnmstancea,  we  think,  saffi- 
dent  to  diow  that  same  was  spoken  with 
reference  to  deceased.  Again,  the  testimony 
was  clearly  admissible  as  stated  hy  Hie  court, 
In  that,  the  same  matter  having  been  In 
part  inquired  about  at  the  suggestion  of  ap- 
pellant, the  state  was  entitled  to  have  all 
the  testimony  toneblng  the  same  matter  In- 
troduced In  its  b^alf.  Besides  tills,  In  view 
of  the  plea  of  acddraital  homldde,  and  the 
issue  as  to  whether  the  shooting  was  Inten- 
tional, any  circumstance  or  declaration  show- 
ing appellant's  state  of  mind  wblcb  would 
throw  light  on  this  Issue  was  both  pertinent 
and  admissible. 

4.  The  next  complaint  relates  to  the  charge 
of  the  court  in  respect  to  the  failure  of  the 
defendant  to  testify.  This  charge  was  In  this 
language:  "The  law  allows  a  defendant  to 
testify  in  his  own  behalf,  but  a  failure  to  do 
so  is  not  even  a  circumstance  against  him, 
and  no  presumption  of  guilt  can  be  Indulged 
in  by  the  Jury  on  account  of  such  failure  on 
his  part,  and  the  Jury  will  not  mention,  dis- 
cuss, or  even  refer  to  the  fact  that  the  de- 
fendant failed  to  testify."  The  objection  to 
the  charge  is  that  it  does  not.  In  terms,  in- 
struct the  Jury  that  they  cannot  consider 
the  failure  of  the  defendant  to  testify.  We 
think  the  complaint  is  hypercritical.  The 
chai^  approved  in  the  case  of  Leslie  v.  State, 
49  S.  W.  73,  Is  more  full  and  complete  than 
the  one  here  complained  of.  See,  also,  Ful- 
cher  V.  State,  28  Tex.  App.  463,  13  S.  W.  750  j 
Anderson  t.  State,  53  Tex.  Cr.  B.  341,  110 
S.  W.  M. 

5.  Complaint  Is  also  made  of  the  charge 
of  the  court  In  that  it  did  not  submit  n^- 
llgent  homicide  of  the  second  degree.  We 
think,  under  the  facts  of  the  case,  that  the 
charge  of  the  court  submitting  negligent  hom- 
icide and  accidental  killing  was  sufficient,  and 
In  the  light  of  the  record.  In  view  of  the 
submission  of  these  Issoes,  the  failure  of  the 
court  to  so  Instruct  the  Jury  evidently  could 
not  and  did  not  injure  appellant.  Friday 
T.  State,  79  S.  W.  815. 

6.  Finally,  it  Is  urged  that  the  verdict  of 


the  Jury  Is  contrary  to  and  onstqiported  by 
the  testimony.  Particular  stress,  In  connec- 
tion with  this  complaint,  Is  laid  upon  the 
absence  of  any  adequate  motive.  The  motive 
shown  is,  Indeed,  slight,  and  there  are  some 
circumstances  tending  strongly  to  supimrt 
appellant's  contention  that  the  klllii^  was 
accidental.  On  the  contrary,  there  were  sig- 
nificant and  potent  circumstances  tending  to 
show  his  guilt  There  was  evidence  of  anger 
and  111  will,  and  resentment  on  the  part  of 
appelant  The  fact* of  his  denial  that  he  had 
done  the  shooting  and  bis  falsely  attributing 
Taylor's  death  to  an  Intended  assault  upon 
himself  by  some  one  outside  of  the  house; 
the  fact  of  his  leaving  the  place  and  hiding 
his  weapon — are  all  circumstances  at  vari- 
ance with  his  contention  of  an  accident.  We 
cannot  determine  guilt  always  by  Inadequacy 
of  motive.  We  are  dally  witnesses,  In  the 
records  that  reach  us,  of  the  light  esteem  In 
whldi  life  Is  held,  and  the  shocking  murders 
on  motive  so  Inadequate  as  to  both  excite 
surprise  and  horror.  These  were  matters 
for  the  Jury.  We  feel  that  we  ought  not, 
In  the  light  of  the  ^tlre  record,  to  Interfwe^ 

The  appellant  seems  to  have  had  a  fair 
trial,  end  we  have  found  no  error  in  the  rec- 
ord which  would  justify  us  in  reversing  the 
conviction. 

It  is  therefore  aflKrmed. 


O'HABA  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.  Dec. 
15,  1909.   Rehearing  Denied  Jan.  12,  1910.) 

1.  Cbiminal  Law  (|  776»)  —  "Alibi"  —  Iw- 

stbuotions. 

An  instruction  "among  other  defenses  set 
up  by  defendant  is  what  Is  bnown  In  legal 
phraseology  as  an  'alibi' ;  that  is,  that  if  tbe 
offense  was  committed  as  alleged,  and  defendant 
was  at  another  and  different  place  *  *  *  at 
tbe  time  of  the  commission  thereof,  and  there- 
fore was  not,  and  could  not  have  been,  the  per- 
son who  committed  the  crime.  Now,  if  the  evi- 
dence raises  in  your  mind  a  reaaonable  doabt 
as  to  tbe  presence  of  defendant  at  tbe  place 
where  Uie  offense  was  committed,  if  any  such 
was  committed,  at  the  time  of  tbe  commission 
thereof,  you  will  give  defendant  the  benefit  of 
sucb  doubt  and  acquit  him" — was  proper. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ji  1833-1837;  Dec.  Dig.  | 
775.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  298-299.] 

2.  Criminal  Law  ({  787*)  —  InBTRUcxioNB— 
Failure  of  Defendant  to  Testify. 

An  instruction  that  the  law  allows  a  de- 
fendant to  testify  in  his  own  behalf,  but  a  fail 
are  to  do  so  Is  not  even  a  clrcnmstaDce  against 
him,  and  no  presumption  of  guilt  can  be  indulg- 
ed in  by  the  jury  on  account  of  such  failure  on 
his  part,  and  the  jury  will  not  mention,  discuss, 
or  eveu  refer  to  the  fact  that  defendant  failed 
to  testify,  was  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  IS  1902,  1908;  Dee.  Dig.  | 
78T.*1 
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8.  QuHXNU.  Ijaw  ^  1090*)— Appuz.— Bill 

or  EXOBPnONS—NxOEBSZTT. 

On  appeal,  matter  not  evidenced  by  bill  of 
«xceptions  will  not  be  coniideied. 

[Ed.  Note^For  other  casei,  see  Criminal 
Li^.  Gent  Dig.  H  2808-2801;   De&  Dif.  i 

4.  CBmrwAL  Law  (1  938*)  —  New  Tbul  — 

NBWLT  DISOOVEBBD  ETIDBIfCi:. 

In  order  to  entitle  defendant  to  a  new 
trial  for  newly  discovered  evidence,  the  evidence 
must  be  such  as  might  change  the  result,  must 
SO  to  the  merits,  and  constitute  not  merely  a 
technical  defense ;  it  must  be  material  and  not 
merely  cumulative,  corroborative,  or  collateral, 
have  been  discovered  since  the  trial,  and  be 
sndi  as,  with  reasonable  diligence  on  defend- 
ant's part,  he  conid  not  hare  dlacorered  at  the 
former  trial. 

[Ed.  Not&— Fbr  other  eases,  see  Criminal 
UgVj^Cent  Dig.  }S  2306-2317;  Dec.  Dig.  | 

ti.  CnzMZiTAL  Law  (5  939^  —  Nxw  Tbiai.  — 

Newlt  Dibcovebed  Evidence. 

On  a  trial  for  robbery,  a  new  trial  for  al- 
leged newly  discovered  evidence  that  the  night 
on  which  the  robbery  occurred  was  dart,  etc, 
was  properly  refiued;  it  appearing  that  the 
scene  of  the  robbery,  the  location  of  the  lights, 
and  the  state  of  the  weather  were  matters 
known  to  most  witnesses,  and  that  Information 
concerning  such  matters  could  bare  been  ob- 
tained from  a  large  number  of  persons  on  the 
slightest  inquiry. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law  Cent  Dig.  fif  2318-2323;  Deo.  Dig.  { 
939.*] 

6.  Cbiunal  Law  (|  1160*)— Appeal. 

A  verdict  which  has  received  the  approval 
of  the  trial  court  will  not  be  interfered  with  In 
the  absence  of  abuse  of  discretion. 

[Eid.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  t  3084;  Dec  Dig.  S  1160.*] 

Appeal  from  District  Court,  Palo  FInto 
County;  W.  J.  Oxford,  Judge. 

Dan  O'Hara  was  convicted  of  robbery,  and 
be  appeals.  Affirmed. 

W.  S.  Payne  and  Penlx  &  Eberhart,  for 
Appellant  F.  3.  McOord,  ABSt  Atty.  Gen.,  tor 

the  Stata 

RAMSEY,  J.  Appellant  was  charged  by 
Indictment  filed  In  the  district  court  of  Palo 
Pinto  county  on  March  23d  of  this  year  with 
making  an  assault  upon  and  taking  by  vio- 
lence from  one  J.  B.  Richardson  $35.  He  was 
put  upon  his  trial  on  the  26th  day  of  the 
same  month,  and  aa  a  result  thereof  found 
sutlty,  and  his  punishment  assessed  at  con- 
finement In  the  penitentiary  for  a  period  of 
five  years. 

No  application  for  a  contlntiftDce  was  made, 
T)ut  when  the  case  was  called  both  the  state 
nnd  appellant  announced  ready  for  trial. 
The  evidence  of  the  state  was  largely  adduced 
throng  the  complaining  witness  Richardson, 
who  testified  that  he  was  In  the  town  of 
Strawn  on  the  19th  day  of  March,  and  that 
about  10  o'clock  that  night  left  the  saloon 
where  the  itartles  had  been  most  of  the  even- 
ing and  drove  by  and  crossed  the  railroad 
track  from  60  to  70  steps  from  the  saloon, 


and  that  he  was  robbed  about  100  yards  from 
the  deiMt  His  testimony  la  to  the  effect  that 
he  had  exhibited  some  money  In  having  a  bill 
or  two  changed  during  the  night,  and  that 
after  passing  the  depot,  and  about  the  dis- 
tance stated  above  frcns  same,  he  first 
saw  an  object  to  his  left  In  the  edge  fa  the 
electric  light,  and  that  when  he  got  close 
enough  he  recognized  this  person  as  appel- 
lant Thereupon  he  testlfles  as  follows :  "He 
climbed  up  on  the  back  of  my  buggy,  threw 
his  arm  around  my  neck,  and  covered  my 
mouth  with  his  hand,  and  with  the  other 
hand  took  from  my  vest  pocket  f35  in  money 
of  the  value  of  $35  by  force  and  without  my 
consent"  He  also  testifies  there  was  another 
person  present  but  this  man  he  did  not  recog- 
nize.  He  testifies  further  that  he  was  drink- 
ing somewhat  but  was  not  drunk,  and  knew 
what  was  going  on.  Touchhig  the  place  and 
the  surroundings  where  the  robbery  occurred, 
he  makes  this  statement:   "This  trouble  oc- 
curred about  100  yards  from  the  depot  right 
over  In  front  of  the  depot   The  li^t  there 
was  good  enough  for  me  to  see.  and  It  was 
starlight  also,  and  I  think  I  can  see  as  well 
as  any  one."   The  testimony  further  shows 
that  within  30  minutes  from  the  time  he  first 
left  the  saloon  he  returned  with  the  state- 
ment that  he  had  been  robbed.   During  the 
night  appellant  was  arrested.  By  the  Deputy 
SherlCF  SI  Bradford  It  was  shown  that  about 
the  time  Richardson  left  the  saloon  he  saw- 
appellant  go  out  of  the  back  door  of  the  sa- 
loon, and  It  was  something  like  30  minutes 
before  he  saw  falm  again.  This  witness  also 
testlfles  as  to  the  location  of  lights,  substan- 
tially, In  this  language:   The  place  where 
the  robbery  occurred  Is  400  or  600  feet  from 
the  saloon,  and  there  are  some  lights  around 
there,  sufficient,  I  think,  to  Identify  a  man 
by.    One  of  the  lights— electric— is  at  the 
back  end  of  the  saloon,  up  on  a  post  16  or  18 
feet  high ;  the  other  lights  coming  from  the 
windows  back  there  and  from  a  glass  door. 
The  electric  light  on  the  pole,  referred  to,  Is 
about  250  feet  or  not  over  3/00  feet  from 
the  front  of  the  saloon."   He  further  testi- 
fied, when  he  saw  Richardson,  he  seemed  to 
be  In  fairly  good  condition,  bnt  had  been 
drinking  some.    It  was  also  shown  the 
testimony  of  I.  B.  Davidson,  one  of  the  pro- 
prietors of  the  saloon,  that  wh«i  appelant 
was  arrested  Bradford,  the  deputy  sheriff, 
took  from  him  $19.20  In  money.  TonchlDg 
this  matter  he  makes  this  statement:  **I 
think  the  money  was  handed  by  defendant 
to  the  officer.  Instead  of  being  taken  off  of 
him.   The  officer  had  run  his  hands  In  de- 
fendant's pocket  and  took  out  some  silver, 
and  the  defendant  said,  'Don't  get  my  money,' 
and  Bradford  said  to  the  defendant  that 
'Money  Is  what  we  are  after.'  Then  dei&iA- 
ant  said,  'Here  Is  $10  more,*  and  handed  oat 
the  money,  and  also  got  from  his  po<ftet  20 
cents  more.    When  the  officer  started  to 
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•eardi  him,  he  got  his  knife,  at  which  d*- 
fadant  said  somethlag  about  not  to  get  his 
money,  and  then  the  ofBoer  said  moner  Is 
what  we  are  after." 

Appellant  Introduced  a  considerable  num- 
ber of  wltneeeea  who  made  a  strong  case 
of  alibi.  Olie  teetlmonr  of  some  of  these 
wltneeaee  does  not  exclude  the  Idea  that  It 
was  possible  for  appellant  to  bare  committed 
the  robbery.  The  testimony  of  many  of  them 
does,  substantially,  exclude  the  possibility  of 
bis  being  present  at  the  scene  of  the  robbery, 
and  alttvether  the  evidence  makes  a  strong 
showing  on  this  question,  and  euffldent,  If 
believed,  imdoubtedly  to  have  defeated  the 
prosecution.  A  number  of  questions  are  rais- 
ed In  the  motion  for  a  new  trial,  some  of 
which  we  will  discuss. 

1.  The  principal  complaint  of  the  charge  of 
the  court  is  In  respect  to  the  submission  of 
the  issue  of  alibi.  On  this  Issue  the  court 
thus  Instructed  the  Jury:  "Among  other  de- 
fenses set  up  by  the  defendant  Is  what  is 
known  in  1^1  phraseology  as  an  'alibi* ;  that 
is.  that  if  the  offense  was  committed  as  al- 
leged, and  the  defendant  was  at  another  and 
different  place  from  that  which  the  same  Y^as 
committed  at  the  time  of  the  commlBslon 
thereof,  and  therefore  was  not,  and  could  not 
have  been,  the  person  who  committed  the 
crime.  Now,  If  the  evidence  raises  In  your 
mind  a  reasonable  doubt  as  to  the  presence  of 
the  defendant  at  the  place  where  the  offense 
was  committed.  If  any  such  was  committed, 
at  fbB  time  of  the  commission  thereof,  yon 
will  give  the  d^endant  the  benefit  of  such 
doubt  and  acquit  him."  It  Is  complained 
that  this  charge  was  erroneous,  and  was  cal- 
culated to  and  did  prejudice  the  rights  of  ap- 
pellant, and  that  it  presented  the  issue  nega- 
tively, and  was  substantially  a  failure  on  the 
part  of  the  court  to  submit  the  Issue  to  the 
jury.  We  see  no  error  in  the  charge  of  the 
court.  It  stated,  in  substance,  the  nature  of 
appellant's  defense,  and  then  instructed  the 
Jury  that.  If  the  evidoace  raised  a  reasonable 
doubt  In  their  minds  as  to  his  presence  at 
the  scene  of  the  robbery,  they  should  acquit. 
What  more  favorable  charge  the  court  could 
have  given  In  this  connection  It  Is  difficult  to 
see. 

2.  Complaint  Is  also  made  of  the  following 
portion  of  the  court's  charge:  "The  law  al- 
lows a  defendant  to  testify  In  his  own  be- 
half, but  a  failure  to  do  so  Is  not  even  a  cir- 
cumstance against  blm,  and  no  presumption 
of  guilt  can  be  Indulged  in  by  the  Jury  on  ac- 
count of  such  failure  on  his  part,  and  the 
jury  will  not  mention,  discuss,  or  even  refer 
to  the  UicX  that  the  defendant  failed  to  testi- 
fy." This  chaise  has  during  this  term  of  the 
court  received  consideration  and  has  been  ad- 
judged to  be  no  deprivation  of  any  of  appel- 
lant's rights.  Singleton  v.  State  (decided  at 
the  present  term)  124  S.  W.  02;  Anderson  v. 
State,  58  Tex.  Or.  B.  341, 110  S.  W.  54 :  Leslie 
T.  State,  40  S.  W.  73;  Fulcber  t.  State,  28 
Tex.  App.  46S,  18  S.  W.  750. 


8.  Complaint  Is  also  made  In  motion  for 
new  trial  that  the  court  erred  in  admitting 
the  testimony  of  Bradford  that  appellant  was 
generally  a  fussy  and  quarr^ome  man,  and 
that  he  and  Lee  Welch  were  engaged  in  a 
fight  In  which  appellant  was  the  aggressor. 
This  matter  Is  not  evidenced  by  bill  of  excep- 
tions and  cannot,  of  course^  be  crasldered. 

4.  A  more  substantial  and  difficult  question 
arises  on  the  motion,  whidi  strongly  urges 
that  appellant  should  have  been  granted  a 
new  trial  on  account  of  certain  newly  dis- 
covered testimony.  This  motion  was 
pared  with  great  sMll,  and  mesmts  the  most 
difficult  question  arising  in  the  case.  The 
testimony  claimed  to  be  newly  discovered 
consisted  of  evidttuse  of  A.  F.  Jones,  Joe 
Berkey,  D.  EL  Smith,  Barney  GnllQy,  Mike 
Suplna,  E.  Stanford,  H.  D.  Sheppard.  and 
Geo.  H.  Oook.  By  Sheppard  and  Cook  It  was 
proposed  to  be  proven  that  on  tiie  aoth  day 
of  ManA  tbey  had  a  conversation  with  on* 
Gentry  James  at  the  Link  saloon  In  Uw 
town  at  Stawn,  In  which  tiie  said  James 
stated  that  he  got  the  money,  referring  to 
Richardson,  and  that  he  had  planted  it  until 
after  this  thing  was  over,  and  then  be  would 
dig  It  up.  By  the  witnesses  Jones,  Berkey, 
Smith,  and  GuUey  It  was  proposed  to  be 
proven  that  a  person  could  not  be  Identified 
by  and  from  the  electric  light  at  the  place 
of  the  robbery.  This  same  matter  Is  pre- 
sented In  the  affldarlt  of  Suplna  and  Stan- 
ford, who  say:  That,  by  an  actual  test  on 
another  night  corresponding  very  closely  In 
conditions  to  the  night  of  the  robbery,  they 
were  unable  to  recognise  any  one  by  the  elec- 
tric light  or  without  the  electric  light;  that 
on  the  night  of  the  robbery,  and  almost  Im* 
mediately  after  Richardson  was  robbed,  and 
before  his  return  to  town,  they  went  to  the 
place  where  he  was,  and  that  he  stated  to 
them  that  he  did  not  know  who  robbed  him, 
but  thought  It  was  the  man  who  fought  Lee 
Welch,  but  was  not  certain,  and  so  expressed 
himself  at  the  time;  that  at  this  time  Blch- 
ardson  was  very  drunk.  The  rule  Is  well-nigh 
universal  that,  in  order  to  entitle  a  defend- 
ant to  a  new  trial  on  account  of  newly  dis- 
covered evidence,  the  motion  must  possess  the 
following  qualities:  The  evidence  must  be 
such  as  might  change  the  result;  It  must  go 
to  the  merits  and  constitute  not  merely  a 
technical  defense;  It  must  be  material  and 
not  merely  cumulative,  corroborative,  or  col- 
lateral; it  must  have  been  discovered  since 
the  trial;  and  it  must  be  such  as  with  rea- 
sonable diligence  upon  the  part  of  the  de- 
fendant he  could  not  have  discovered  at  the 
former  trial.  Terry  v.  State,  3  Tex.  App.  236; 
Duval  V.  State.  8  Tex.  App.  370;  White  v. 
State,  10  Tex.  App.  167;  Fisher  v.  State,  30 
Tex.  App.  502,  18  S.  W.  90.  It  Is  one  of  the 
basic  principles  of  our  law,  as  It  was  lU  the 
time  of  St.  Paul,  that  no  citizen  of  a  free 
state  shall  be  scourged  or  condemned  un- 
heard.        lAT  gives  to  «nry  man  his  day 
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In  court  It  does  not,  however,  give  him 
two  days,  or  the  day  that  may  belong  to  some 
one  else.  Brery  consideration  of  public  con- 
venience and  economy  and  every  suggestion  of 
self-preservation  would  suggest  to  every  liti- 
gant, when  charged  in  a  court  of  Justice,  due 
diligence  In  the  proration  for  trial,  and  in 
preparing  for  his  defense.  The  pMSlbUlty 
or  probability,  under  the  circumstances,  of 
Richardson  identifying  his  assailant,  must 
and  would  Inevitably  have  suggested  Itself  to 
one  of  even  the  slightest  Intelligence.  In 
fact,  that  was  made  an  Issue  In  this  case.  On 
this  question,  on  the  trial,  Richardson  testi- 
fied as  has  been  stated  above.  Llndsey,  a 
witness  for  appellant,  testlQed:  "The  night 
was  rather  dark;  there  being  no  moon.  It 
was  slightly  cloudy."  X  B.  Cooper  testified 
as  follows:  'The  night  was  dark." 

There  can  be  no  question  that  the  scene  of 
the  robbery,  the  location  of  the  lights,  and 
the  state  of  the  weather  were  matters  known 
to  most  of  the  witnesses,  and  Information 
concerning  this  could  have  been  obtained 
from  a  large  number  of  persons  on  the  slight- 
est inquiry.  The  testimony  sought  In  refer- 
ence to  the  declaration  of  James  was  unim- 
portant, for  the  reason  that  same  was  not  at 
variance  with  the  state's  theory  or  In  con- 
tradiction of  anything  testified  to  by  Rldiard- 
son.  HlB  testimony  was  to  the  effect,  In  gab- 
stance,  that  two  persons  were  present  whoa 
be  was  robbed.  The  stetemoit  of  James  that 
be  had  the  money,  and  when  the  thing  had 
blown  over  he  would  dig  it  up,  not  only  was 
not  contradictory  of  the  state's  case,  but  tend- 
ed rather  to  sui^rt  it  Besides,  no  eBort  was 
made  to  secare  the  testimony  of  James.  The 
record  Incidentally  does  show  be  had  been 
indicted  for  Ibe  same  offense  but  that  the 
prosecution,  presumably  for  want  of  sufllciait 
testimony,  against  1dm,  bad  been  dismissed 
before  appellant  was  pnt  on  bis  trial.  Tbere 
would  be  some  merit,  perhaps,  in  the  ground 
of  the  motion  based  on  tbe  affidavit  of  Su- 
plna  and  Stanford,  except  for  tbe  fact  that 
in  contestlnK  tbe  motion  the  stete  shows  that 
all  tbe  facts  which  these  witnesses  wonid 
have  testified  to  were  known  to  B.  Stanford, 
who  testified  as  a  witness  on  the  trial  in 
behalf  of  appellant  Ba  states,  in  his  affi- 
davit In  substance,  Ibat  be  was  present  with 
Supina  and  his  tnrother,  EL  Stanford,  whm 
they  went  to  whore  Richardson  was  to  belp 
him  look  ft>r  his  bat  and  heard  and  saw 
everything  that  bis  brotha:  and  Snplna  heard 
and  saw.  The  slightest  diligence  wonId  have 
enabled  appellant  on  inquiry  from  B.  Stan- 
ford to  have  obtained  Information  not  only  as 
to  what  be  knew  touching  this  matter,  but 
who  was  present  so,  If  desired,  their  testi- 
mony could  have  been  secured.  It  is  no 
doubt  true  that  much  of  this  testimony  claim- 
ed to  be  newly  discovered  was  material,  and 
some  of  It  Important;  but  It  is  largely  cumula-' 


tive,  and  none  of  it  as  we  brieve,  newly  dis- 
covered or  such  as  could  not  have  been  di»- 
covered  by  the  exercise  of  ordinary  carv.  It 
is  true  appellant  was  pat  upcm  hlB  trial  a 
short  time  after  the  Indictment  bot  he  made 
no  application  tor  postponement  or  any  sug- 
gestion of  unreadiness  or  unpreparedneas  to 
meet  the  issu&  We  think,  under  all  tbe  facts, 
the  court  did  not  abase  Ibe  discretion  that 
the  law  wisely  conmiitB  to  bis  good  Judgnafint. 

6.  Sinallj,  it  Is  urged  tttat  the  Judgment 
of  convictlou  is  contrary  to  and  nnsnpported 
by  the  evldoice,  and  that  there  Is  in  ttb 
record  such  an  overwhelming  w^^t  of  tes- 
timony showing  alibi  that  in  view  of  tlie  tes- 
timony concerning  Richardson's  ccmditifm  and 
the  Improbability  of  a  complete  and  reliable 
identification  of  the  robber,  the  court  below 
should  have,  and  that  we  ought  now  to,  set 
aside  the  finding  of  the  jury  and  reverse  and 
remand  tbe  case  on  this  ground.   We  cannot 
agree  to  this  contention.  Testimony  in  trials 
before  courts  is  not  weighed  by  mere  avoirdu- 
pois.   It  might  often  happen  that  the  testi- 
mony of  one  man,  affirming  the  truth  of  a 
given  state  of  facts,  might  by  reason  of  his 
Intelllg^ce,  candor,  and  Integrity  outweigh 
tbe  evidence  of  a  score  of  men.  Mere  num- 
bers do  not  always  count    It  is  the  office 
and  duty  of  juries  as  triers  of  fact  from  con- 
flicting statements  to  ascertain  and  declare 
the  truth.    When  they  have  done  so,  and 
when  such  finding  tias  received  the  approval 
of  the  trial  court,  we  ought  not  to  interfere^ 
unless  the  theory  of  the  state  is  so  improb- 
able or  the  weight  of  testimony  so  over- 
whelming as  to  evidence  unfairness  or  a 
flagrant  disregard  of  the  testimony.  A^aln, 
as  we  have  often  said,  much  deferrace  should 
l>e  paid  to  the  action  of  tbe  trial  conrt  in 
matters  of  tills  sort  The  trial  Judge  ia  more 
than  a  mere  disinterested  moderator,  keying 
Ibe  peace  and  naming  the  time  of  adjonm- 
ment  and  convening  of  conrt  Among  Ibe  of- 
fices of  tbe  position  Is  Ibe  duty  of  passing  on 
motions  for  new  trials  where  controverted  Is- 
sues of  fact  are  tiie  bases  of  the  motion.  Tbe 
law  makes  It  his  duty,  where  Justice  demands 
it  to  grant  new  trials.    He  sees  the  wit- 
nesses.   He  is  familiar  with  the  envliOD- 
ments,  and  has  information  and  knowledge  of 
the  situation  which,  far  removed  as  we  are 
from  the  scene  of  the  trial,  we  cannot  have. 
It  Is  only  In  cases  where  he  has  abused  the 
discretion  which  the  law  confides  to  bim  that 
we  can  or  ought  to  Interfere.  It  may  be  In 
this  case  an  injustice  has  been  done  ai^pel- 
ant;  but  the  Issue  raised  was  one  of  fact, 
and  this  tact  both  the  Jury  and  the  trial 
court  have  held  against  him.  We  ought  not 
to  and  cannot  Interfere. 

Finding  no  error  in  the  record,  tbe  judg- 
ment of  conviction  Is  hereby  In  all  things  af • 
firmed. 
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Ex  parte  MORGAN. 
(CoQit  of  Criminal  Appeals  of  Texas.  Dee.  15, 
1909.    Rehearing  Denied  Jan.  12,  1010) 

1.  Habeas  Cobpub  (|  80*)— Gbouvds  nm  Rx- 

UKF^IftaEOCLABITIBS. 

Though  Rev.  St  1895,  art  3012.  proTides 
that  the  attachment  !□  conteiqpt  for  Tioiation  of 
an  iojoaction  shall  be  isened  when  complainant 
or  his  agent  or  attorney,  files  his  affidavit,  and 
it  is  iflsned  on  the  affidavit  of  another,  this  is 
a  maxe  liregolailtsr  In  procen^  m  that  one  ar- 
rested under  such  circomstances,  and  after  hear^ 
ing  committed  on  an  order  in  the  contempt  pro- 
ceeding, cannot,  for  such  Irregularity,  obtain  his 
release  by  habeas  corpus,  vhlch  is  a  proper  rem- 
edy only  where  the  court  was  wittioat  jurisdic- 
tion in  the  matter,  or  so  exceeded  Its  jnria- 
dictioti  that  its  judgment  was  void. 

[Ed.  Note. — For  other  cases,  see  Habeas  Cor- 
pus, Cent  Dig.  |  25;   Dec  Dig.  i  30.*1 

2.  NdISaMCE  ({  75*)— DiBOBDEBLT  HODSE— IW- 

jUNcrioii  —  Intkbxst  of  Cokplainant  — 
Statutes. 

Acts  30th  Leg.  p.  248,  a  132  (Pen.  Code, 
art.  362h),  in  authorizing  suit  to  restrain  the 
keeping  of  a  disorderly  house  to  be  brought  by 
any  citisen  without  snowing  that  he  is  person- 
ally injured  by  the  acts  complained  ctf,  is  not 
invalid. 

[E:d.  Note.— For  other  cases,  see  Nuisance, 
Cent  Dig.  {{  176,  177 ;  Dec.  Dig.  S  75.»] 

8.  NmsANCE  (I  75*)  —  Injunction— iHTBaiST 
or  Covflairant^Statuixs— Repxax,. 

Acts  30th  Leg.  p.  248.  c  1^,  I  1  (Pen. 
Code,  art  3G2b),  authorizing  suit  to  restrain 
the  keeping  of  a  disorderly  house  to  be  brought 
by  any  citizen,  without  snowing  that  he  Is  per- 
sonally injured  by  the  acta  complained  of,  is  not 
repealed  by  Rev.  St.  1895,  art  2989^  I  1.  snbd. 

3.  as  amended  by  Acts  3Ut  Leg.  p.  354,  c.  34, 
which  has  reference  laigely  to  the  practice  with 
leference  to  granting  wnts,  hearing  thereof,  and 
appeals  and  orders  gnwted  therein,  but  does 
not  by  its  terms  or  neceaaaiy  Impucatitm  re- 
peal toe  former  provision. 

[Ed.  Note.— For  other  cases,  sea  Nnfaance, 
Dec  Dig.  S  75.»J 

Orlgloal  application  by  Marie  Morgan  for 
writ  of  habeas  coxpna.  Rdator  remanded  to 
castodr  of  aberifl. 

Btoart  &  Bdl.  for  appellant  F.  J.  McCord, 
Aaat  Atty.  Gen.,  and  Davis  it  ontomason,  tor 
Um  8tat& 

RAMSEY,  J.  Thi»  Is  an  original  appllea- 
tlon  for  writ  of  habeas  anpos,  filed  In  tills 
eonit  on  the  16th  day  <tf  October,  1000,  and 
was  made  retnmable  on  tbe  27th  day  of  the 
■ame  numtb,  when  the  apidlcatlon  was  im- 
■ented  on  oral  argmnent  both  by  counsel  for 
the  state  and  toe  relator. 

An  agreed  stetement  of  facts  was  filed  In 
Ihe  case,  frmn  which  It  appears  that  on  the 
ISth  day  of  AprU,  1908,  R.  V.  Bell  Inatltnted 
salt  tn  the  district  court  of  Cooke  connty. 
seekti^  an  injunction  against  relator,  cbarg- 
Inff  ISiat  flhe  was  engaged  In  keeping  a  baw- 
dy honae  as  d^ned  In  artlde  3S0  of  the  Pe- 
nal Code  of  1805.  Temimrary  Injunction  was 
gmnted,  after  a  hearing,  Hon.  dem  B. 
Potter,  jndffe  ct  the  Sixteenth  Judicial  dis- 
trict of  Texaa,  tm  June  15,  1906,  restraining 
relator  from  permitting  prostitutes  to  ply 
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tbelr  vocation  upon  said  premises.  From 
said  order  an  appeal  was  prosecuted  to  the 
Court  of  Civil  Appeals  tor  tiw  8e«md  So- 
poeme  Judicial  District  of  Texas,  and  on  Jan- 
uary 9th  of  this  year  Judgment  was  In  said 
court  r^dered  affirming  the  Judgment  of  ttu 
district  court  granting  said  tempiuary  wnt 
of  injunction.  Lane  v.  Bell.  115  S.  W.  91& 
Theceafter,  and  within  the  time  {wovlded  by 
law,  Telator  In  the  case  last  named  api^led 
to  our  Supreme  Ooort  for  writ  of  nror, 
which  was  denied.  The  mandate  of  the 
Court  of  Civil  Appeals  In  said  cause  was  fil- 
ed in  the  district  court  of  Cooke  county  on 
August  3d  of  this  year.  On  the  9th  day  ol 
October,  1009,  application  was  made  by  coun- 
sel for  R.  T.  Bell,  plttintlfl  In  the  cause  above 
named,  for  attachment  against  relator,  set- 
ting up  a  violation  and  disregard  of  the  In- 
Junction  theretofore  granted.  This  applloa- 
tloD  was  signed  by  counsel  for  R.  V.  Ben, 
and  vras  made  In  his  behalf.  It  was  sworn 
to,  howBrer,  by  J.  A.  Atchison,  a  dtlzeu  of 
Gainesville,  who  averred  tiiat  the  allegatlwis 
contained  In  the  application  were  true.  It  Is 
admitted  that  Atchison  was  neither  the  agevt 
nor  attorney  of  said  Bell;  that  he  ma^  the 
affidavit  at  the  request  of  Bell's  counsel.  On 
the  same  day  Judge  Clem  B.  Potter  entwed 
an  (Hder  on  said  application  to  enforce  his 
Judgment ;  and  on  the  same  day  the  clerk  of 
the  district  court  Cooke  ootmty  Issued  a 
wrk  of  attachment,  directed  to  the  sberifC  or 
any  cwatable  of  Oooke  county,  and  same 
was  placed  in  the  hands  of  H.  P.  Ware,  sher- 
iff of  Cooke  county,  who  took  relator  under 
such  process  into  his  custody.  Thereaftor  on 
the  16th  day  of  October,  1800,  R.  V.  Bell 
himself  filed  statutory  oath  in  said  case,  af- 
firming that  the  allegations  contained  In  the 
application  to  wforce  writ  of  inJnnctlMi  filed 
In  the  cause  on  the  9th  day  of  October  pre- 
ceding were  true.  It  is  agreed,  however, 
that  the  filing  of  this  affidavit  was  unknown 
to  the  said  Marie  Morgan  and  txtr  counsd 
tmtU  after  the  Issuance  of  writ  of  habeas 
corpus  by  this  court.  In  this  state  of  the  rec- 
ord rdator  relies  fOr  rdeaae  upm  aevonl 
proposlthms. 

1.  It  la  oontended  -tbat,  Inasmudi  as  the 
original  affidavit  for  attachment  was  not  fil- 
ed either  by  the  plalntUt,  his  agent  or  attorn 
ney,  that  all  subsequent  proceedings  should 
be  treated  as  void  and  without  authcMlty  of 
law,  for  that  article  3012  of  the  Revised  Stat- 
utes of  1896  eqtreaaly  provides  that  the  at^ 
tachment  In  contempt  for  the  violation  of  an 
injunction  shall  be  Issued  by  the  court  or 
Judge  when  the  complainant,  hla  agent  or  at- 
torney, Shan  file  In  the  court  ot  with  the 
Judge  his  affidavit  stating  the  person  guilty 
of  such  disobedience,  and  that  under  the  coa- 
ceded  facts  Atchison  was  neither  the  agent 
nor  tiie  attorney  of  R.  V.  Bell,  and  that  the 
whole  proceedings  must  fall,  and  the  arrest 
and  detention  of  relator  were  without  au- 
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thorlty  of  law.  Tbej  ttxtfber  ccmtend  that, 
If  Che  orlslna]  d0trati<m  and  aneBt  w«e 
wltbont  warrant  of  law,  tlie  Talldtt?  of  t^ls 
IHoeeBB  could  not  be  aided  by  filing  thereaft- 
er proper  ^davlt  They  also  cont^  that 
lihe  act  <^  <the  Legislature  under  wblcb  the 
original  suit  was  Instltnted,  and  <hi  which 
the  OTlglnal  Judgment  was  founded,  Is  In  vio- 
lation <a  section  85,  art  8,  of  the  OoosUta- 
tlon.  Tblfl  section  of  the  CouBtMntlon  Is  as 
firtlows:  "No  t>lU  (except  general  appropria- 
tion bills,  which  may  embrace  the  Tarlous 
subjects  and  accounts  for  and  on  account  of 
whldi  nuHierB  are  appropriated)  ahall  con- 
tain  move  than  one  subject,  which  shall  be 
u^essed  In  its  title.  Ifut  If  any  subject 
shaU  "be  «nbraced  in  an  act  which  shall  not 
be  expressed  in  the  title,  such  act  shall  be 
void  only  «s  to  so  much  dmeof  as  iriiall  not 
be  BO  expressed."  In  this  connection  the  ctm- 
tentlon  Is  also  made  that  tbe  portlw  of  az^ 
tide  8S2b  of  the  act  In  auestion  (Acts  SOth 
Leg.  p.  248.  c.  132,  1 1),  which  provides  that 
Uie  dtlBen  suing  out  the  injunction  shall  not 
be  reqidred  to  Aow  that  he  is  personally  In- 
jured by  the  acts  complained  of,  has  been 
repealed  by  section  8  of  article  2988,  Bev.  St 
1^5,  as  amended  the  81st  Legislature 
(chapter  84,  p.  854,  of  ttae  General  Laws  of 
same). 

These  matters  were  submitted  to  flie  court 
in  a  very  able  oral  argument,  and  have  been 
well  briefed  on  boUi  iddes.  We  think  the  in- 
flrmtty  of  relator's  first  cfmtentlon  reste  In 
the  fact  that  it  Ignores,  what  must  on  refleo- 
ttoa  be  manifest,  that  the  court,  In  tbls  case, 
had  Jurisdiction  of  the  subject-matter  and  of 
the  person  ct  relator,  and  was  by  law  author* 
Ized,  both  by  statute  and  had,  doubtless,  the 
inherent  authority,  to  make  its  own  decrees 
effective,  and  Uiat  the  matters  complained  of 
are  but  Irregularlttes  in  the  processes  under 
which  relator  was  sought  to  be  brought  to 
the  bar  of  the  court  for  punishment  We 
thli^  It  the  rule,  supported  by  all  the  autiior- 
Itlea,  that  a  person  in  custody  under  a  Judg- 
ment or  OTder  of  a  court  of  competent  Juris- 
diction, In  either  a  criminal  or  a  clvU  pro- 
ceeding, cannot  obtain  his  discharge  on  ha- 
beas c«rpua  on  account  of  irregularities  or  er- 
rors in  the  Judgment  the  proceedings  on 
which  it  was  founded,  or  in  the  process  un- 
der wbich  he  was  held.  Habeas  corpus  is  a 
propv  remedy  where  the  court  was  without 
Jurisdiction  in  the  matter,  or  where  it  has 
so  far  exceeded  Its  Jurisdiction  that  the  Judg- 
ment is  not  merely  errcmeous,  but  v<rid.  Am. 
ft  Eng.  Bncy.  of  Law,  nA.  15.  p.  172.  A  writ 
of  habeas  corpus  cannot  be  used  to  review 
the  r^ularlty  of  proceedings  In  Inferior 
courts,  nor  to  fin  the  office  of  a  writ  of  error 
or  apiwal.  Ex  parte  Cox,  53  Tex.  Cr.  R.  240, 
lOD  S.  W.  369;  Perry  v.  State,  41  Tex.  488; 
Darrah  v.  Weaterlage.  44  Tex.  388;  Ex  parte 
Scwarts,  2  Tex.  App.  74;  Ex  parte  Oliver.  8 
Tex.  App.  345;  Ex  parte  Slaren,  3  Tex.  App. 
6C2 ;  Ex  parte  Malnry,  5  Tex.  App.  93;  Grif- 
fin  T.  State,  S  Tex.  Aw.  457 ;  Bx  parte  Mc- 


GUl,  e  Tex.  App.  496;  Bz  parte  Bdand.  11 
Tex.  App.  159 ;  Ex  parte  Dickersoo.  90  Tex. 
App.  448,  17  8.  W.  lore;  MUllken  t.  City 
OouncU,  54  Tex.  888,  38  Am.  Rep.  820.  Tbe 
doctrine,  top^  is  wdl  settled  that,  the  district 
court  being  a  court  of  general  Jnrisdiodon, 
Its  ]u<^meDtB  cannot  be  collaterally  attack- 
ed, and  the  wrft  of  habeas  corpus  la  not 
available  for  that  purpose.  Bx  parte  Call,  2 
Tex.  App.  488 ;  Bx  parte  Branch,  36  Tex.  Cr. 
B.  a8SrS7  S.  W.  421. 

2.  In  the  case  ci  I«ne  v.  Bell,  ea^K,  it 
was  distinctly  held  that  tite  act  was  not  in- 
valid as  being  in  contraventkm  of  artlde  3^ 
8  85,  of  the  Constitution  Quoted  above.  The 
opinion  in  that  case  contains  a  qnlte  hatlS' 
factory  treatment  of  the  question,  and  it  is 
to  be  noted,  as  agreed,  this  Judgment  was  on 
application  for  writ  of  error  affirmed,  and  re- 
ceived the  approval  of  our  Supreme  Court 
It  Is  our  own  Judgment  that  fbB  dedMoa  In 
the  case  of  Lane  Bell,  supra,  is  correct 
and  we  should.  In  any  event  be  very  reluc- 
tant to  hold  otherwise  in  view  of  the  action 
of  our  Supreme  Court  bddlnc  to  the  same 
effect 

8.  Nor  Is  there  any  merit  hi  tiie  ot3ier  ques- 
tion raised  by  relator,  that  Hie  act  of  the 
doth  Legislature  was  Invalid,  which  provides 
that  the  citizen  suing  out  the  injunction  shall 
not  be  required  to  show  that  he  Is  personally 
Injured  by  the  acts  complained  of,  or  that 
same  Is  repealed  by  section  8  of  article  2860 
as  amended  by  Acts  8l8t  Leg.  p.  f^,  e  34. 
It  is  well  settled  that  r^eals  by  implication 
are  not  ftivored.  This  act  does  not  by  its 
terms  or  by  necessary  implication  repeal  the 
anth<M-lty  granted  unAet  the  law  virtue 
of  which  the  process  Issued.  The  act  of  tbe 
Thirty-First  L^lslatioe  had  r^«wice  large- 
ly to  the  practice  wltli  referatce  to  granUng 
writs,  hearing  thereof,  and  appeals,  and  or- 
ders granted  therein,  but  was  not,  we  think. 
Intended  or  designed,  nut  would  it  have  the 
effect  at  repealing  a  subatanttve  grant  of  au- 
thority to  Issue  the  writ  as  was  granted  in 
the  act  under  which  tiiese  proceedings  were 
had. 

On  full  ctmsideratlw  at  the  entire  subject 
we  are  dear  that  relator  la  not  oititled  to 
tbe  rdlef  here  sou^t  and  it  is  therefore  or^ 
dered  that  she  be  remanded  to  the  custody  of 
the  sfaolff  of  Cooke  county. 


Bx  parte  LANE. 
(Court  of  Criminal  Appeals  of  Texas.    Dec  15, 
1909.    Bebearing  Denied  Jan.  12,  19ia) 

Original  application  by  Grade  Lane  for  writ 
of  babeas  corpus.  Relator  remanded  to  cuatodj 
of  sheriff. 

Stuart  &  Bell,  for  appellaat  F.  J.  McCord. 
Asst.  Atty.  Gen.,  and  Davis  ft  Thomason.  for 
the  State. 

RAMSET,  J.  This  case  Is  in  all  respects 
identical  with  tbe  case  of  Ex  parte  Marie  Mor- 
gan (this  da?  decided)  124  S.  W.  99.  On  the 
authority  of  the  cbk  last  named,  relator  is  re- 
manded to  the  custody  of  the  idieriff  at  Cooke 
connty. 
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Ex  parte  PATTERSON. 
(Court  of  Criminal  Appeals  of  Texas.   Dec.  15, 
1909.    Rehearing  Denied  Jan.  12,  1910.) 

Original  application  bj  Susie  Patterson  for 
vrit  of  habeas  corpns.  Relator  remanded  to 
custody  of  sheriff. 

Stuart  &  Bell,  for  appellant.  F.  3.  McCord, 
Asst.  Att7.  Gen.,  and  DaTis  &  Thomason,  for  the 
State. 

BROOKS.  J.  This  case  Is  In  all  resoects 
identical  with  the  case  of  'En  parte  Marie 
Morgan  (this  daj  decided)  124  S.  W.  99.  On 
the  authority  of  the  Morgan  Case,  relator  in 
this  case  ts  remanded  to  the  custody  of  the 
sheriff  of  Cooke  county. 


BROWN  T.  STATE. 
(CduTt  of  Criminal  Appeals  of  Texas.    Dee.  8, 
1909.    Rehearing  Denied  Jan.  12,  1910.) 

1.  Cbihinai,  Law  (f  159*)— SiTBEmTunoit  or 

Lon  iHDlCniENT—LnflTATIORS. 

Code  Or.  Proc  1895.  {  470.  providing  that 
where  an  indictment  Is  loat  the  district  attorney 
may  snggext  that  fact  when  another  indictment 
may  be  su^titnted  upon  his  written  statement 
that  it  is  Bubstantially  the  same  as  that  lost, 
or  that  another  indltrtment  may  be  presented  as 
in  the  first  instance,  when  the  period  for  the 
commencement  of  the  prosecution  shall  be  dated 
from  the  time  of  the  making  of  such  entry,  ap- 

filies  as  a  statute  of  limitation  only  where  a  new 
Ddictment  Is  found,  and  not  where  another  in- 
dictment is  substituted  tor  the  one  lost,  so  that, 
if  the  prosecution  was  not  barred  when  the 
orfxlnal  Indictment  was  returned,  a  proeecation 
unoer  an  indictment  substituted  for  tne  one  lost 
will  not  be  barred  though  substituted  at  a  time 
when  prosecution  woula  be  barred  on  a  new  in- 
dictment. 

[Ed.  Note.— For  other  cases,  see  Criminal 
IMW,  Dec  Dig.  f  150.*] 

2.  Labobnt  a  88*)— FtmiBHinirT— Rkpkai.  ot 

STATUn. 

Pen.  Code  1896.  art  881,  makes  any  person 
stealing  an;  horse,  mule,  etc.,  punishable  by 
cMifinement  in  the  penitentiary  for  not  less  than 
S  or  more  than  15  years.  Article  877.  enacted 
March  8,  1887  (Laws  1887,  p.  14.  c.  21),  makes 
a  bailee  of  personalty,  who,  without  the  owner's 
consent,  fraudulently  converts  It  to  his  own  use 
with  intent  to  deprive  the  owner  of  its  value, 
punishable  as  prescribed  in  the  Penal  Code  for 
tlieft  ot  Ukepropertv,  and  Acto  25th  Leg.  1897. 

88,  c  67*  punishes  the  otfense  defined  by 
■rtide  881  1^  Imprisonment  for  not  less  than 
2  or  more  than  10  years.  Held,  that  Act  1S97 
did  not  ahrogate  the  pnniahment  for  theft  aa  a 
bailee  by  changing  tne  punishment  for  theft 
under  mitide  881  after  the  enactment  of  article 
887.  aa  the  latter  article  merely  provided  that 
whatever  punishment  was  prescribed  at  any 
time  by  the  Penal  Code  should  be  applicable  to 
theft  by  a  bailee. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Dec 
Dfg.  I  88.*] 

8.  CiminAi.  I«&w  (M  351.  361*)— Adhisbxon 
or  BnPKfCV—FuGHT— Explanation. 

In  a  prosecution  for  theft,  accused's  for- 
feiture of  his  bail  bond  and  subViequent  fificht 
were  admissible  in  evidence  against  him,  and  bis 
explanation  that  his  flight  was  upon  the  advice 
of  his  counsel  for  certain  reasons  was  admis- 
sible in  his  favor. 

[Bd.  Note.— For  other  caseB.  see  Criminal 
Law.  Cent.  Dig.  S|  779,  802,  802% ;  Dec  Dig. 
H  351.  861.*] 


4.  Cbiuinal  Law  (8  811*)— Trial— Instbuc- 
TioNS— Undue  FBOuiNsncB  or  pabticulab 

MAlTEBa. 

While,  in  a  theft  prosecution,  the  fact  diat 
accused  forfeited  his  bail  twnd  sua  his  flight,  as 
well  as  his  explanation  of  such  facts,  were  ad- 
missible in  evidence,  the  court  should  not  refer 
to  either  the  Incrimlnatiiw  or  explanatory  evi- 
dence in  Its  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  ff  17S7»  1969-1972;  Dec  Dig. 
I  811.*] 

5.  Criminai,  Law  Q  829*)  —  Instsuctiohs  — 

Rb<juesib. 

In  a  prosecution  (or  thttt  of  a  horse,  the 
court  refused  accused's  requested  duitge  that  it 
he  did  not  intend  to  convert  the  horse  and  an* 
other  hired  it,  but  afterwards.  In  another  county 
than  that  of  the  venue,  accused  assented  to 
fraudulently  converting  it.  the  jury  should  ac- 
quit, but  instructed  that  the  jury  must  find  the 
theft  to  have  occurred  in  tne  county  of  the 
venue  (K.  county) ;  and  further  instructed  that 
if  the  horse  was  hired  by  another  alone  the 
jury  should  acquit,  though  It  was  converted  in 
K.  county,  and  accused  assisted  in  converting  It, 
and  if  it  was  hired  by  accused  in  E.  county  and 
he  afterwards,  in  another  county,  conceived  the 
idea  of  converting  it,  the  jury  sboald  acquit,  as 
K.  county  woula  have  no  jurisdiction,  as  the 
conversion  did  not  occur  therein.  Held,  that 
the  charges  given  fully  covered  the  requested 
charge,  and  rartber  diaigH  thereon  were  Im- 
proper. 

[Bd.  Note— For  other  cases,  see  Criminal 
Law.  CenL  Dig.  f  2011 ;  Dec  Dig*  1  829.*] 

«.  CBntiNAi.  Law  (18  763,  764,  782*)— Tbiai/- 

iNSTBUCnOHS— WBIOHT  OF  EVIDXNCE. 

In  a  prosecution  for  larceny,  the  court 
charged  that  another  was  an  accomplice  if  any 
offense  was  cMnmitted,  and  the  jury  could  not 
find  accused  guilty  upon  the  accomplice's  testi- 
mony  unless  they  nelieved  it  to  be  true  and  that 
it  showed  accused  guilty  as  etiai^d.  and  could 
not  convict  even  then  tmless  they  believed  that 
there  was  evtdenoe  outside  of  the  accomplice's, 
tending  to  connect  accused  with  the  offense 
charged,  and  believed  beyond  a  reasonable  doubt 
from  all  the  evidence  that  accused  was  guilty. 
Beld,  that  the  cliarge  was  not  upon  the  weight 
of  the  evidence  or  misleading  or  confusing  aji 
requiring  a  less  amount  ot  proof  to  convict  than 
is  required  by  statute. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  If  768,  764.  782.*] 

.^fieal  from  District  Court,  Kaufman 
County;  F.  L.  Hawkins.  Judgew 

R.  U.  Brown  was  convicted  of  theft,  and 
be  appeals.  Affirmed. 

Woods  &  Morrow,  for  appellant  F.  J, 
McCord.  Asst.  Atty.  Gen.,  for  the  State. 

RAMSEY.  J.  The  appellant,  R.  M.  Brown, 
was  convicted  fn  the  district  court  of  Kauf- 
man county  on  June  Sth  of  this  year  on  a 
chai^  of  theft,  and  his  punishment  assessed 
at  conflnonmt  la  the  penitentiary  tor  two 
years.  He  has  invsecuted  his  appral  to  this 
court,  and  has  raised  a  numbw  of  qnestlcms 
which  are  both  interesting  and  difficult  and 
has  supported  his  contentions  by  a  well-con- 
sidered brltf.  as  well  as  an  able  argument 
on  oral  submission.  We  have,  however,  on  a 
careful  examination  and  reflection  arrived 
at  the  conviction  that  none  of  the  errors  as* 
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signed  are  well  taken,  and  that  the  case 
should  be  affirmed. 

1.  It  appears  from  the  record  that  the  In- 
dlctuent  originally  presented  In  the  case  was 
returned  on  the  14th  day  of  February,  1902. 
This  indictment,  at  some  period — left  some- 
what in  doubt  In  the  evldence-^was  lost.  It 
seems,  however,  to  have  disappeared  several 
years  ago,  and  we  think  the  &8Sumptl<Hi  Is 
safe  that  It  has  not  been  seen  for  more  than 
four  years,  and  probably  for  more  than  five 
years  before  the  state  sought  to  substitute 
same.  However,  the  state  did  flle  Its  motion 
on  the  11th  day  of  January  of  this  year  In 
which  it  was  sought  to  substitute  the  said 
lost  indictment,  with  the  averment  that  the 
original  had  been  lost  and  that  the  copy  at- 
tached to  the  motion  was  a  substantially 
true  copy  of  the  original  Indictment.  To  the 
action  of  the  state  in  seeking  to  substitute 
the  Indictment,  appellant  excepted  for  the 
reason  that  the  motion  did  not  set  out  or 
allege  any  date  about  which  such  indictment 
was  lost  BO  as  to  show  that  the  right  to 
substitute  was  not  barred  by  the  statute  of 
limitations.  Counsel  for  appellant  further 
answered  by  a  general  denial,  and  especially 
denied  the  right  of  the  county  attorney  to 
substitute  the  indictment,  for  that,  If  any  In- 
dictment ever  existed,  same  bad  been  lost 
without  appellant^s  fault  for  a  period  of  more 
than  five  years  next  before  the  flllng  of  said 
motion  to  substitute  the  same,  and  that  the 
right  to  substitute  1b  barred  by  the  statute  of 
limltatlonB  of  five  years.  Appellant  further 
pleaded  the  statute  of  limitation  of  four 
years.  The  court,  on  the  28d  day  of  January, 
1009,  on  proof,  substltnted  the  indictment, 
and  the  trial  proceeded  on  such  sulntitnted 
iudletmeot.  The  action  of  the  court  touching 
thlB  matter  1b  preserved  In  a  propa  bill  of 
exceptions.  The  bill  tendered  recites  that  the 
evidence  showed  that  the  Iudletmeot  bad 
been  lost  In  January,  1903,  and  that  this  fact 
was  known  to  the  district  cleric,  sherllf,  and 
county  attorn^  of  Kaufman  county  as  early 
as  that  date,  and  appellant  excepted  to  the 
pleading  and  proof  as  well  as  the  action  of 
the  court  in  sulratltntlng  the  Indictment,  for 
the  reason  that  same  Is  barred  by  the  stat- 
ute of  limitation  of  four  years.  This  bill  Is 
approved  with  this  explanation:  "The  de- 
fendant was  never  arrested  under  the  In- 
dictment, but,  before  same  was  returned, 
forfeited  his  appearance  bond  and  waB  never 
rearrested  until  in  December,  1908,  at  which 
time  the  present  county  attorney  first  dis- 
covered the  loss  of  said  Indictment"  Article 
470  of  the  Code  of  Criminal  Procednre  is  as 
follows:  "When  an  Indictment  or  informa- 
tion boa  been  lost,  mislaid,  mutilated  or  ob- 
literated, the  district  or  county  attorney  may 
suggest  the  fact  to  the  court,  and  In  such 
case  another  Indictment  or  Information  may 
lie  substituted  ujwn  the  written  statement  of 
the  district  or  county  attorney,  that  It  is 
substautlally  the  same  as  that  which  has 


been  lost,  mislaid,  mutilated  or  obliterated. 
Or  another  indictment  may  be  presented,  as 
in  the  first  Instance,  and  in  such  case  the 
period  for  the  commencement  of  the  prosecu- 
tion shall  be  dated  from  the  time  of  maldng 
such  entry."  It  will  be  observed  that  by 
the  language  of  the  statute  that  limitation 
will  only  run  in  the  case  of  the  presentment 
of  a  new  indictment.  We  think  the  lan- 
guage of  the  statute  Itself  clearly  indicates 
that  this  provision  of  the  statute.  In  regard 
to  limitation,  was  intended  to  apply  only 
in  cases  where  a  new  indictment  was  sought 
to  be  fomid.  We  think.  Indeed,  on  general 
principles,  In  the  absence  of  such  a  provi- 
sion this  would  be  the  rule.  The  substitu- 
tion of  an  indictment  or  other  paper  in  a 
pending  case  is  not  the  institution  of  a  new 
auit,  or  a  new  prosecution.  It  is  merely 
an  ancillary  proceeding  in  the  action  then 
pending.  The  presentment  of  a  new  indict- 
ment, of  course,  requires  the  action  of  a 
grand  Jury,  and  presumably  it  would  require 
the  introduction  before  them  of  tlie  evidence, 
an  ascertainment  that  a  crime  had  been  com- 
mitted and  their  presentment  of  the  person 
committing  same  before  the  court  In  dne  or- 
der. It  was  not  intended,  we  think,  by  oar 
Code  that  ttiis  rule  should  apply  where  it 
was  merely  soi^^t  to  substitute  an  Indict- 
ment already  found.  We  think,  by  anologr, 
the  rule  In  civil  cases  would  apply.  If,  let 
us  say,  an  action  had  been  brought  on  a 
note  a  short  time  before  It  would  be  barred 
by  limitation,  and  thereupon  the  petition  was 
lost  could  It  be  Succesitfully  contaided  that 
the  action  and  ground  of  recovery  would  be 
lost,  because  the  motion  to  snhstltnto  had 
been  filed  at  a  time  when,  if  it  were  to  be 
treated  as  a  new  Buit,  the  cause  of  action 
would  be  barred  by  limitation?  We  cannot 
think  sa  On  the  other  hand.  It  Is  deur 
that  if  in  such  a  case,  instead  of  attempting 
to  substitute,  a  new  suit  were  Instituted  that 
limitation  would  anily.  This  rule,  we  think, 
the  Legislature  Intended  in  respect  to  crim- 
inal cases.  In  other  words,  if  the  original 
indictment  were  returned  at  a  time  when  the 
ofFense  was  not  barred,  it  cannot  avail  a 
defendant  it  the  indictment  becomes  lost 
that  a  motion  to  substitute  was  entertained 
at  a  time  when.  If  treated  as  a  new  prosecu- 
tion, the  offense  would  be  barred. 

2.  The  next  question  raised  on  the  aiH>eaI 
is  th&t  under  the  law  no  penalty  is  attached 
to  the  offense  with  which  appellant  is  here 
charged.  By  article  881,  Pen.  Code  1895,  It 
Is  provided  that,  "If  any  person  shall  steal 
any  horse,  ass  or  mule,  he  shall  be  punished 
by  confinement  in  the  penitentiary  not  less 
than  five  nor  more  than  fifteen  years."  By 
Acts  25th  l>g.  March  20,  1897,  p.  83.  C.  67, 
It  was  provided  that  the  pimishment  for  this 
offense  should  not  be  less  than  2  nor  more 
than  10  years.  Article  877  of  the  Penal  Code 
of  1895,  passed  Slarch  S,  1887  (Laws  1887,  p. 
14,  c  21),  is  as  follows:  "Any  person  having 
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powcaelon  of  powmal  propw^  of  anoOier  by 
virtue  of  a  cwtract  of  blriog  or  bOTiowliig, 
or  otber  bailment;  who  shall,  wltlioat  t&e 
eonaent  of  the  owner,  fraudulwtly  ccntTert 
■ocb  property  to  hla  own  nw  with  Intent  to 
deprive  the  owner  of  the  value  of  the  same, 
shall  be  guilt;  of  theft,  and  shall  be  pun- 
IMied  as  prescribed  In  Uie  P«ial  Code  for 
theft  of  like  property."  The  ai^nment  Is 
mads  tliat.  Inasmuch  as  the  prorlskm  of  the 
Code  under  which  this  prosecution  is  being 
urged  was  passed  at  a  time  when  Uie  pan- 
Isbment  for  theft  of  a  horse  was  not  less 
than  6  nor  more  than  15  years,  then  when 
this  article  was  amended  and  a  different  pun- 
ishment prescribed,  after  the  passage  of  arti- 
cle 877,  thtfl  had  the  effect  to  repeal  and 
abrogate  the  punishment  for  theft  as  bailee, 
and  that  there  being  no  punishment  for  the 
offense,  and  no  1^1  penalty  prescribed,  no 
prgsecntlon  under  this  article  could  be  sas- 
ta]ned.  We  think  this  argument  Is  unsound 
and  the  position  untenable,  for  the  reason 
that  the  effect  of  oi'tlcle  877  was  merely  to 
declare  that  conversion  by  bailee  is  theft  and 
should  receive  the  same  punishment  as  the 
law  fixed  for  the  theft  of  the  same  property 
by  a  frandulrat  taking  without  consent,  and 
that  the  dear  meaning  of  the  language  "and 
such  punishment  as  prescribed  by  the  Penal 
Code  for  theft  of  like  property"  was  to  at- 
tach a  like  punishment  whatever  that  pun- 
ishment might  be  at  any  given  time. 

3.  In  this  case  It  seems  that  soon  after  ap- 
pellant was  first  Indicted  he  left  the  state  and 
remained  away  for  several  years,  forfeiting 
bis  ball  bond,  and  that  proof  of  such  flight 
and  the  forfeiture  of  his  ball  bond  were  made 
as  circumstances  against  him.  He  became 
a  witness  In  his  own  behalf,  and  In  the 
course  of  his  testimony  stated  that  the  occa- 
sion of  his  departure  from  the  state  was  due 
to  the  fact  that  he  had  been  advised  by  his 
counsel  that  one  Adams,  a  codefendant  and 
coactor  in  the  offense,  would  plead  gulltTt 
and  the  prosecution  against  him  would  be 
dismissed.  In  this  state  of  the  evidence, 
oonnsel  for  ai^lant  requested  the  court  to 
instruct  the  jury  that  If  they  believed  the 
aiveUant  was  informed  by  his  counsel  that 
his  case  ms  to  be  dismissed  and  that  his  co- 
dtfendant  would  iflead  guilty,  and  defendant 
believed  same  to  be  true,  then  the  forfeiture 
of  bis  baU  bond  afterwards  would  not  be 
considered  as  a  fact  against  hhn.  That  ap- 
pdlanfs  flight  and  flnfeiture  of  bis  bail  bond 
were  admissible  as  a  dreumstance  against 
him  Is  not  to  be  denied ;  that  his  explanation 
of  this  fact  was  admissible  as  a  circum- 
stance In  Us  faror  Is  also  well  settled.  It 
was  not,  however,  proper  that  the  court 
should  hare  referred,  in  his  charge,  to  the 
fact  of  Budi  forfeiture,  or  to  his  explanation 
and  Justlflcatiou  thereof.  These  were  facts 
to  l>e  considered  by  the  Jnry,  and  the  court 
was  not  called  upon,  nor  would  it  indeed 
have  been  ^xoper  for  him,  to  have  singled  out 


^ther  the  Incrlmlnatliw  fact  against  him  or 
his  oplanatlon  Justifying  his  conduct 

4.  Again,  counsel  complain  that  the  court 
erred  In  refusliw  Ida  special  diarge  to  the 
effect  that  if  he  did  not  have  the  intent  to 
convert  the  horse,  and  that  R.  B.  Adams 
hired  BUue,  but  afterwards,  while  In  Van 
Zsndt  county,  appellant  assented  to  the 
fraudulent  conversion  thereof,  the  Jury 
should  acquit  the  defendant ;  and  If  the  Jury 
have  a  reasonable  doubt  on  this  point  th^ 
should  acquit  him.  In  support  of  this  prop- 
osition we  are  referred  to  the  case  of  Abb^ 
V.  State,  85  Tex.  Or.  K.  690,  M  S.  W.  930. 
We  think,  under  the  testimony  in  this  case, 
It  would  Inevitably  result  that  If  this  charge 
had  not  in  substance  been  gtren  that  a  re- 
versal should  be  ordored.  However,  an  In- 
spection of  the  court's  charge  as  we  believe, 
covered  this  question,  and  was  probably  more 
farraable  to  appellant  than  the  charge  re- 
qoested  by  him.  in  the  first  place.  In  sub- 
mitting the  Issue  as  a  basis  of  conviction, 
the  Jury  are  required  to  find  a  conversion 
to  have  occurred  In  Kanfman  county.  Then 
the  court  tlius  instmcto  the  Jury :  **If  yon 
brieve  the  horse  la  question  was  hired  by 
R.  E.  Adams  alone,  and  that  defendant  did 
not  participate  in  the  hiring  thereof,  then 
you  will  acquit  the  defaUtant,  even  thou^ 
you  may  also  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  horse  vras 
converted  in  Kaufman  county,  and  that  de- 
fendant was  a  party  to  the  conversion." 
Again,  the  court  gave  this  charge:  "If  the 
horse  in  question  was -hired  by  defendant 
from  Luther  Klnes  In  Kaufman  county,  Tex- 
as, and  def^dant  afterwards,  in  Tan  Zandt 
county,  conceived  the  Idea  and  Intent  to 
fraudulently  convert  said  horse,  and  did  so 
convert  Mm  In  said  Tan  Zandt  county  to  his 
own  use,  then  you  must  acqalt  the  defend- 
ant because  this  county  would  have  no  Ju- 
risdiction if  the  conversion.  If  any  there  was, 
did  not  occur  in  Kaufman  county.**  Thus, 
all  together,  we  think  this  was  a  fair  and 
dear  submission  of  appellant's  contention, 
and  that  no  further  Instruction  touching  the 
matter  was  required,  or.  Indeed,  would  have 
been  proper. 

G.  The  next  ground  of  complaint  Is  In  re- 
spect to  the  charge  of  the  court  on  the  sub- 
ject of  accomplice.  Touching  this  matter 
the  court  gave  this  instruction:  "A  convic- 
tion cannot  be  had  upon  the  testimony  of 
an  accomplice  unless  the  Jury  flrst  believe 
that  the  accomplice's  evidence  Is  true  and 
that  it  shows  the  defendant  Is  guilty  of  the 
offense  charged  against  blm,  and  even  then 
you  cannot  convict  unless  the  accoutpllce's 
testimony  is  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the 
offense  charged,  and  the  corroboration  Is  not 
sufRcient  If  It  merely  shows  the  commission 
of  the  offense,  but  It  mnst  tend  to  connect 
the  defendant  with  its  commission.  Ton  are 
charged  that  R.  E.  Adams  was  an  accomplice, 
if  any  offense  was  oonmiltted,  and  you  are 
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instnicted  that  yoa  caonot  find  the  defend- 
ant guilty  opon  bis  testimony  unless  you  first 
believe  that  the  testimony  of  said  Adams  Is 
true  and  that  it  shows  the  defendant  Is  guilty 
as  charged  in  the  indictment ;  and  even  then 
you  cannot  convict  the  defendant  unless  yoa 
further  believe  that  there  is  other  evidence 
In  the  case,  ontslde  of  the  evidence  of  said 
Adams;  tendli^  to  connect  the  defendant 
with  the  commliislon  of  the  offense  charged 
in  the  indictment,  and  thm  from  all  the  evi- 
dence yoa  must  brieve  b^ond  a  reasonable 
doubt  that  the  defendant  is  gntl^."  It  is  com- 
plained that  this  cbnive,  as  framed,  la  upon 
the  weight  of  the  evidence,  and  goes  beyond 
the  plain  words  of  the  statute,  and  Is  con- 
fusing to  the  jury,  misleading,  and  erroneous, 
in  that  it  impresses  the  jury  that  by  reason 
of  its  construction  that  a  less  quantum  of 
proof  is  required  to  convict  than  is  required 
by  statute.  We  cannot  agree  with  counsel 
in  these  criticisms.  The  charge  of  the  court 
contains  every'  essential  necessary  to  be 
ctaaTiCed,  and  is.  Indeed,  rather  a  more  favor- 
able presentation  of  the  issue  than  appellant 
was  entitled  to  receive.  The  Jury  could  not 
bare  been  misled  by  the  charge.  In  the  flrat 
place,  it  Instructs  the  Jury  that  Adams  la  an 
accomplice  In  the  offense,  If  one  was  com- 
mitted ;  tliat  th^  cannot  convict  unless  they 
believe  his  testimony  is  true  and  that  same 
shows  that  appellant  Is  guilty,  and  cannot, 
eren  then,  convict  unless  there  fs  other  evi- 
dence tending  to  connect  appellant  with  the 
commission  of  the  offense  charged,  and  final- 
ly, that  no  conviction  can.  In  any  event,  he 
had  unless  they  believe  blm  guilty  b^ond  a 
reasonable  doubt  The  charge,  we  think, 
leaves  appellant  without  possible  ground  of 
complaint. 

The  evidence  Is  sufllcient.  If  b^ieved,  to 
sustain  the  verdict  of  the  Jury.  After  a 
careful  examination  of  all  the  questlonB  rais- 
ed, we  find  no  error  in  the  record,  and  tiie 
Judgment  of  c(mviction  Is  therefore  affirmed. 


DAVIS  V.  STATE. 
(Court  of  Criminal  Api>eal8  ot  Texu.   Dec.  IS. 
]90a    Rehearing  Denied  Jan.  12.  19ia) 

1.  CaiiniTAx  Law  (J  828*)  —  iKsratrcTiONS — 

Erbor  Cubed  by  Other  Instbuctions. 
Where  a  previous  portion  of  the  instruc- 
tions correctly  defined  malice  as  applicable  to 
both  degrees  ot  murder,  an  iDStmction  that  if 
defendant  with  a  deadly  weapon  shot  and  killed 
deceased,  and  Buch  ahootlDft  was  not  under  the 
immediate  Influence  of  sudden  passion  produced 
by  an  adequate  cause,  and  was  not  In  self-de- 
fense of  an  unlawful  attack,  be  is  guilty  of  mur- 
der !□  the  fiecond  degree,  is  not  objectionable 
as  failing  to  require  the  existence  of  malice. 

[Eld.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  8  823.*] 

2.  Orimiwal  Law  (8  810*)— Trial— Contra- 
dictory Instructions. 

An  instnictloa  on  maBsIanghter  that  "in- 
sulting words  or  gestures  or  an  ordinary  as- 


sault and  battery  so  slight  as  to  show  no  inten- 
tion to  inflict  pain  or  injurv  are  not  deemed 
adequate  caaae''^i8  proper,  ana  not  contradictory 
of  a  further  instmctiou  that  "any  condition  or 
circumstance  which  is  capable  of  creating  and 
does  cr^te  sudden  passion,  such  as  anger,  nge, 
sudden  resentment,  or  terror  rendering  the  mine 
incapable  ot  cool  refleetlMi.  whether  aecom- 
panied  by  bodily  pain  or  not,  is  deemed  adequate 
cause,"  etc. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law, 
Dec.  Dig.  8  810.*] 

3.  CBiiaNAi.LAW  (I  1171*)  —  Appbai.  — Con- 
duct OP  Counsel—Hariiubss  Ebbor. 

Remarks  of  counsel  for  the  pnwecntion  that 
he  did  not  believe  that  the  jury  would  find  de- 
fendant not  guilty  because  the  people  in  that 
county  were  law-abiding  people,  and  believed  in 
enforcing  the  law,  that  the  killing  waM  delib- 
erate, preconceived  and  a  oold-blooded  morder, 
and  that  in  passing  on  the  matter  the  Jury  had 
before  them  a  defiberate,  cold-blooded  murder 
with  which  to  deal,  while  objectionable,  do  not 
require  a  reversal. 

[Bd.  Note.— For  other  cases,  see  Ctimina]  Law, 
Dec.  Dig.  8  1171.*] 

4.  Criminal  Law  ({  G49*)— Covduoj  of  Tbiax 
—Recess  Dubino  Tbial. 

Refusing  to  allow  defendant's  counsel  five 
minutes  in  which  to  consult  with  witnesses  and 
each  other  at  the  close  of  the  state's  case  is  not 
ground  for  reversal  where  counsel  for  the  state 
had  just  previously  been  given  10  minutes  in 
which  to  consult  on  their  statement '  that  they 
bad  only  one  more  witness  whose  testimony 
would  be  short,  and  defendant's  first  witness 
was  not  present,  and  17  minutes  were  allowed 
to  bring  her  in. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §8  1512-1515;  Dec  Dig.  |  04&*] 
O.  .HOMICIDB  (8  280*)— TBIAI^NECBSSZTT  TOR 

Caixino  Eyewitnesses. 

The  state  is  not  required  to  call  all  eyewit- 
nesses of  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homldde. 
Cent.  Dig.  I  600;  Dec.  Dig.  |  266.*] 

Appeal  from  District  Court,  Callahan  Coun- 
ty; Thomas  L.  Blanton,  Judge. 

C.  Q.  Davis  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

B.  O.  Shropshire,  B.  L.  Ruasell,  and  Otis 
Bowyer,  for  appellant  F.  J.  McGord,  AssL 
Attgr.  Qm„  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
murder  In  the  second  degree.  The  ponlsh- 
meut  was  assessed  at  16  years'  Imprisonment 
in  the  penitentiary. 

The  deceased  was  named  Arthur  Clemer. 
A  difficulty  arose  between  the  parties  on  Sun- 
day morning  in  regard  to  rent  due  t»y  demer, 
and  for  which  appellant  seems  to  have  been 
responsible  as  surety.  There  was  apparent- 
ly ill  feeling  between  the  parties  prior  to  this 
transaction.  The  deceased  became  abusive 
to  appellant,  using  the  vilest  and  most  vulf^r 
expressions  in  denunciation  of  him.  The  par- 
ties separated,  each  going  to  hla  home,  with- 
in a  hundred  yards  of  where  the  meeting  oc- 
curred. Their  places  of  residence  were  about 
100  feet  apart.  Appellant  was  keeping  a  ho- 
tel. Clemer  had  his  little  child  with  him  at 
the  time .  of  the  meeting  above  mentioned. 


*rot  other  cases  im  sbsm  topta  and  Mctln  MUHBBR  la  Deo.  *  Am.  Dlgi.  U07  te  datSb  A  Reporter  ladam 


Digitized  by 


Google 


Tex.) 


DAYI8  T.  STATE. 


105 


After  carrying  tbe  diUd  home^  he  mat  from 
there  north  of  where  the  above  meeting  oc- 
curred to  tbe  place  of  the  bomldde.  The  rail- 
road mna  practically  east  and  weat  through 
tbe  little  town  of  Putnam,  where  this  tragedy 
occurred-  Ai^>ellant  anned  hlmadf  with  a 
abotgnn,  and  went  In  tbe  aame  direction.  His 
testimony  abows  that  be  was  en  roate  to  the 
post  ofllce  to  mall  several  letters.  He  gave  as 
m  reascm  for  carrytng  the  gun  that  be  bad  an 
understanding  with  a  young  man  In  tbe  town 
tiiat  tbey  would  go  buntln&<  and  as  a  fnr- 
ther  reason  that  deceased  had  threatened 
him,  and  be  was  then  fearful  of  tbe  execu- 
tion of  Bucb  threata  and  a  renewal  of  the  dlf- 
llcDlty,  and  took  the  gun  for  tbe  purpose  of 
protecting  hlmaelf.  As  aK>cllant  aivroached 
tbe  idace  where  deceased  was,  the  deceased 
went  Into  a  restaurant  and  aonght  to  obtain 
a  gun.  Falling  In  this,  be  went  out  upon  the 
gallery,  whlcib  was  spoken  of  as  the  sidewalk, 
and  took  bis  stand  near  one  of  tbe  gallery 
poets,  with  one  at  his  bands  upon  tbe  post 
Some  of  the  witnesses  say  It  was  his  left 
band;  others  that  it  was  his  right  hand. 
There  is  testimony  from  several  of  the  wit- 
nesses to  tbe  effect  that  deceased's  right  hand 
was  In  or  ahout  bis  rlg^t  hand  blp  pocket 
Appellant  was  passing  about  10  steps  distant 
from  the  deceased  when  deceased  began  curs- 
ing and  applying  to  blm  very  vulgar  and  op- 
probrious epithets,  calling  him  a  damned  eon 
of  a  bitch  and  Ood  danmed  son  of  a  bltcb, 
and  using  expressions,  according  to  some  of 
tbe  witnesses,  much  more  Tulgar  and  obscene. 
He  further  remarked  to  appellant  that  he 
(aivellant)  was  armed;  that  be  (deceased)  was 
unarmed,  but  that  he  (appellanQ  was  a  God 
damned  coward,  and  did  not  have  nerre  to 
shoot  him.  These  ^Itbets,  ezpresBlons,  and 
statements  wen  repeated  as  many  as  three 
or  four  times.  Appellant  testified  in  his  own 
behalf  to  the  language  used  by  the  deceased 
towards  him,  and  moTement  of  his  hand  to 
his  right  hip,  at  which  juncture  be  fired.  Tbe 
first  sbot  missed  deceased,  the  second  shot 
took  eCTect  in  deceased's  stomadi  a  little  to 
the  right  of  the  navel.  Small  sbot  were  used, 
supposed  to  be  No.  4's,  or,  as  some  of  the 
witnesses  call  them,  "duck  shot"  This  is  a 
suffldoit  statement  of  tlie  evldoice  without 
going  Into  the  details. 

1.  Tbe  court  diarged  upon  both  degrees  of 
murder,  manslaughter,  and  self-defense.  Ex- 
ception was  reserved  to  the  following  subdi- 
vision of  the  court's  ^ai^,  applying  tbe  law 
of  murder  In  the  second  degree  to  ttie  bicts : 
*'If  yon  believe  firom  the  evidence  beyond  a 
reasonable  doubt  that  defendant  C.  Q.  Dnvls, 
•  *  *  with  a  gun,  and  that  tbe  same  was 
a  deadly  weapon,  did  shoot  and  thereby  kill 
Arthur  Clemer  as  charged  in  the  Indictment, 
and  that  .anch  shooting.  If  any,  was  not  done 
under  the  immediate  Influence  of  sudden  pas- 
itton  produced  by  an  adequate  cause  (as  tbe 
aame  Is  hereinafter  explained  to  you),  and  was 
not  In  defense  of  himself  against  an  unlawful 
attack,  or  what  to  tbe  defendant  might  have 


reasonably  appeared  an  unlawful  attack,  pro- 
ducing In  his  mind  a  reaaonable  expectation 
or  twt  of  death  or  anions  bodily  Injury,  then 
yon  will  find  the  defoidanC  gnllty  of  murder 
In  tbe  sectmd  degree,  and  assess  his  punish- 
ment" etc  ^nie  objectlmi  to  this  chai^  urg- 
ed in  tbe  motion  for  new  trial  is  "ttiat  the 
court  nowhere  tolls  the  Jury  tttat  the  killing 
must  be  upon  malice  aforethought  or  upon 
implied  malice  aforethought  as  theretofore 
defined."  We  are  of  opinion  that  tbeie  Is  no 
substantial  morlt  In  this'  contention!  The 
question  Involved  here  was  discussed  In  tbe 
case  of  Puryear  v.  State,  IIS  8.  W.  1043.  In 
a  previous  portion  of  the  charge  the  court  in 
Ibis  case  gave  a  full  and  fair  definition  of 
malice  as  applicable  to  both  degrees  of  mur- 
der. The  following  language  was  used  In  the 
Fuiyear  Case,  supra :  "As  to  tbe  other  a>lt- 
idsms  of  this  SK)rtl<Hi  of  the  charge,  it  is  not 
to  be  denied  that  the  charge  is  not  as  fnll  or 
as  accurately  expressed  as  is  always  desira- 
ble ;  but  we  believe,  tested  In  the  light  of  the 
entire  charge,  or  considered  In  falmesa  and 
carefully  analyzed  within  itself,  the  charge 
complained  of  is  not  so  clearly  erroneous  as 
to  constitute  reversible  error.  We  have  fre> 
quently  said,  and  it  cannot  be  too  often  re- 
peated, that  In  testing  the  snfllclen^  of  a 
charge  of  the  court,  as.  indeed,  other  Instru- 
ments, the  whole  instrument  and  charge  must 
and  should  be  considered  together."  Thai 
follows  a  quotetlon  In  the  case,  anpra,  of  the 
definitions  of  malice  and  other  portions  of 
the  charge  given  In  that  case  bearing  on  Uils 
question.  Then  the  court  said:  "There  la 
no  complaint  In  tbe  motion  that  murder  in 
tbe  second  degree  was  not  properly  defined. 
The  jury  were  In  terms  told  that  In  order 
to  constitute  murder  In  the  second  degree, 
malice  must  exist  and,  further,  that  Implied 
malice  was  inferred,  or  such  as  the  law  im- 
putes to  tbe  act  and  fact  of  an  unlawful  kill- 
ing. Then  follows  the  language  complained 
of.  It  is  certeln.  if  one  kills  another  inten- 
tionally, under  circumstances  not  amounting 
to  murder  In  the  first  degree,  or  such  as 
would  reduce  the  grade  of  offense  to  man- 
slaughter, and  same  Is  not  In  self-defense.  It 
Is  unlawful.  It  Is  equally  cortaln  that  under 
such  circumstances  the  law  would  Impute 
malice  to  appellant,  and  that  the  killing  would 
be  murder  In  the  second  degree.  It  is  always 
unlawful  for  one  person  to  Intentionally  kill 
another,  unless  the  set  Is  in  self-defense  or 
under  such  circumstances  as  In  case  of  legal 
execution  that  tbe  act  would  be  justified  In 
law ;  and  In  a  case  like  the  one  at  bar,  where 
murder  In  the  second  d^ree  is  well  and  fully 
defined,  so  well.  Indeed,  that  tbe  definition 
escapes  criticism  or  complaint.  It  Is  not  be- 
lieved that  the  mere  omission  In  a  partic- 
ular paragraph  to  require  the  killing  to  be 
unlawful,  or  upon  malice,  would  vitiate  what 
would  be  otherwise  a  proper  charge,  where 
the  facts  reqnlred  to  be  found,  both  as  a  Diat- 
ter  of  law  and  as  a  matter  of  fact  would 
make  tbe  killing  unlawfol,  and  stamp  It  in- 
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erttably  as  ot  the  grade  of  murder  In  the 
second  d^ree."  Under  the  decision  In  the 
Puryear  Case  from  which  this  quotation  Is 
made,  we  are  of  opinion  that  tested  hy  the 
rules  laid  down  there  the  charge  was  suffi- 
cient In  this  case.  In  fact,  this  case  on  the 
charge  Is  very  similar,  almost  exactly  like 
that  In  the  Puryear  Case,  and  the  quotatitm 
from  that  opinion  may  well  apply  to  the 
question  here  suggested. 

2.  The  court's  charge  upon  the  law  of  man- 
slaughter is  also'  criticised.  At  least  tiiat 
portion  whi<Ai  reads  aa  follows:  "Insulting 
words  or  gestures,  or  an  ordinary  assault 
and  battery,  so  slight  as  to  show  no  Intention 
to  inflict  pain  or  Injury,  are  not  deemed  ade- 
quate cause."  Exception  was  reserved  to  this 
charge  because  it  was  not  applicable  to  the 
peculiar  facta  in  evidence,  and  contradicts 
and  destroys  the  effect  of  the  clause  of  the 
conrt'fl  charge  which  Immediately  follows  it. 
niat  charge  is  In  the  following  language: 
"Any  condition  or  drcnmstance  which  Is  ca- 
pable of  creating  and  does  create  sudden  pas* 
Blon,  snch  as  anger,  rage,  sudden  resentment, 
or  terror,  rendering  the  mind  incapable  of 
cool  reflection,  whether  accompanied  hy  bodi- 
ly pain  or  not,  is  de^ed  adequate  cause. 
And  where  there  are  sereral  causes  to  arouse 
passion,  although  no  one  of  them  alone  might 
constltate  adequate  cause,  It  is  for  you  to 
determine  whether  or  not  all  bu<^  causes 
combined  might  he  sufficient  to  do  so."  There 
is  no  complaint  of  the  latter  part  of  the 
charge  quoted,  but  the  contention  Is  that  the 
flrst  portion  of  the  charge  quoted  Is  contra- 
dictory of  the  second,  and  not  applicable  to  the 
facts  of  the  case.  We  are  of  opinion  there 
is  no  substantial  merit  in  this  contention. 
The  charge  cfltidaed  is  practically  a  copy 
of  the  statute,  and  is  the  law  ai^llcable  to 
all  Insnlting  w(nds  or  gestures,  except  where 
the  insulting  conduct,  words,  or  gestures  are 
towards  or  concerning  a  female  relatlTOw  The 
Insulting  T^ordB  used  by  the  deceased,  while 
of  a  most  obscene  character,  were  directed  at 
appellant,  and  not  at  his  female  relatives. 
Simmons  t.  State,  23  Tex.  App.  663,  5  S. 
W.  208;  Levy  v.  State,  28  Tex.  App.  208, 
12  S.  W.  606, 19  Am.  St  Rep.  826.  We  are  of 
opinion  this  charge  did  not  mislead  the  Jury. 
It  was  the  law  of  the  case  so  far  as  the  In- 
sulting words  were  concerned  as  applied  by 
deceased  to  appellant  Those  words  could  not 
of  themselves  reduce  an  otherwise  unlawful 
killing  to  the  grade  of  manslaughter. 

3.  Two  bills  of  exception  were  reserved  to 
the  language  of  prosecutli^  attorneys.  The 
language  Is  not  of  rafflclent  gravity,  we 
thlnlE,  to  require  a  reversal  of  the  Judgment 
The  remarks  were  in  snbstance  the  opinion 
of  said  attorn^  as  to  their  view  of  the  case, 
or  what  ought  to  be  done  with  appellant 
One  of  tbe  attorneys  said  he  did  not  believe 
that  the  Jui7  would  find  appellant  not  guilty 
because  the  people  of  that  county  were  law- 
abldlug  people,  and  believed  In  enforcing  the 
lair.  The  other  said  that  the  killing  was  de- 


llberate^  preconceived,  and  a  cold-blooded 
murder,  and,  in  passing  on  the  matter,  the 
Jury  had  before  tb«n  a  dtilberate,  cold-blood- 
ed murder  with  which  to  deaL  Opinions  of 
attorneys  injnatters  of  this  sort  should  not 
be  . indulged,  and  sndi  conduct  lias  beoi  rep- 
robated by  thto  court  In  various  decisions,  Imt 
usually  such  arguments  or  atatemoits  have 
not  been  regarded  as  of  sufficient  importance 
to  reverse  the  Judgment  and  it  will  be  no- 
ticed that  a  special  charge  was  not  aAed  In 
regard  to  the  matter.  As  presented,  we  are 
of  opinion  there  Is  not  sufficient  merit  to  re- 
quire or  authorize  a  reversal  of  the  Judg- 
ment in  these  contentions. 

4.  Another  bill  of  exceptions  recites  that, 
when  the  state  had  rested  its  case,  appel- 
lant's counsel  stated  to  the  court  that  they 
were  taken  by  surprise  at  the  action  of  the 
state  In  resting  its  case  so  suddenly,  and  re- 
quested the  court  to  grant  them  five  minutes* 
time  within  which  to  ccmsult  with  their  wit- 
nesses and  with  each  other  before  ofEerins 
testimony  on  behalf  of  defendant  The  court 
signs  this  bill  with  the  stntfflnent  and  ex- 
planation that  shortly  before  the  state  rested 
the  district  attorn^  stated  that  the  state 
waa  about  ready  to  rest  its  case,  and  asked 
for  about  10  minutes  in  whidi  to  consult  stat- 
ing that  the  state  would  put  on  only  one 
more  witness,  whose  evidence  would  be  short 
and  then  the  state  would  rest  Time  was 
granted  as  requested,  and  defendant  was  tbns 
put  on  notice  that  the  state  would  shortly 
rest  its  case,  and  the  defendant's  conzisel 
had  this  time  for  consultation.  The  state 
did  rest  its  case  as  Indicated,  and  then  de- 
fendant's counsel  asked  that  they  be  giTen 
time  to  consult  and  arrange  their  testimony, 
and  the  court  ruled  that  th^  had  already 
had  sufficient  time  and  tliat  they  must  pro- 
ceed. Appellant  thai  called  for  a  female 
witness,  who,  it  transpired,  was  at  a  board- 
ing house,  and  the  court  sent  for  her,  and 
waited  for  her  appearance,  and  after  sending 
for  this  witness  17  minntos  elapsed  before 
she  arrived,  during  all  of  which  time  de- 
fendant's counsel  had  ample  time  to  consult 
If  they  had  so  desired :  and  wlUi  the  above 
explanation  the  court  approves  the  bill.  As 
tbs  matter  is  presented  we  are  of  <vInton 
there  Is  no  special  merit  shown.  The  appel- 
lant had  the  time  allowed  by  the  court  to 
the  state  In  which  to  consult  beftwe  "resting" 
the  state's  case,  and.  In  addition,  they  had 
17  minutes  while  waiting  for  the  appearance 
of  the  female  witness  meutloned  in  tlie 
court's  explanation.  Inasmuch  as 'the  appe- 
lant had  only  asked  for  five  minutes  under 
the  facts  stated,  he  could  have  availed  him- 
self of  the  27  minutes. 

6.  One  of  the  grounds  of  the  motion  for 
new  trial  complained  (tf  the  court's  action  in 
refusing  to  require  the  state  to  put  on  all 
the  eyewitnesses  to  ttie  actual  killing.  It  Is 
further  stated  that  the  prosecution  had  <mly 
produced  two  such  eyewltoessea  before  the 
Jury.  It  Is  also  stated  that  there  were  many 
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other  witnesses  to  tbe  killing.  This  Is  not 
Terifled  1^  bill  of  exceptions,  and  It  might  be 
answered  that  this  is  sufficient  to  meet  this 
ground  q€  the  motion,  but  In  any  event  there 
was  no  merit  In  tills  contention.  Mayes  v. 
State,  83  Tex.  Cr.  B.  83.  24  S.  W.  421;  Rey- 
©ns  T.  State,  S3  Tex.  Cr.  R.  145,  26  S.  W. 
78G.  47  Am.  St  Rep.  25;  Martinez  v.  State, 
5S  8.  W.  1018:  Jackson  t.  State,  24  S.  W. 
896;  Blalr  v.  State.  00  S.  W.  880;  McCand- 
less  T.  State,  42  Tex.  Cr.  R.  655,  62  S.  W. 
745;  State  V.  David.  131  Mo.  S95,  83  S.  W. 
28;  Kldwell  t.  State,  85  Tex.  Cr.  R.  264,  88 
S.  W.  342;  Darter  v.  State,  89  Tex.  Cr.  R.  44, 
44  S.  "W.  850;  WUllford  t.  State,  36  Tex.  Cr. 
R,  424.  87  S.  W.  761;  Trotter  v.  State.  37 
Tex.  Cr.  R.  474,  36  S.  W.  278 ;  State  v.  Bar- 
rett. 33  Or.  199,  54  Pac.  807 ;  Ross  T.  State, 
8  Wyo.  879.  57  Pac.  924;  McGrew  T.  State. 
49  S.  W.  239.  There  are  quite  a  number  of 
other  cases  that  might  be  cited,  but  we  think 
these  are  Buffldent  to  show  that  the  rule  Is 
wen  established  ^t  the  state  Is  not  bound 
to  place  on  the  stand  all  eyewitnesses. 

There  are  some  other  Questions  stated  In 
tbe  motion  for  new  trial,  but  tbey  are  not 
v«1fled  by  bills  of  exceptions,  and  are  such 
matters  as  can  only  be  considered  when  pre- 
sented by  bills  of  exceptions,  except  some 
minor  criticisms  of  the  charge  of  the  court 
In  these  there  is  no  merit  and  we  deem  it 
unnecessary  to  discuss  them. 

The  evidence,  we  think,  Is  sufficient  to  jus- 
tify the  jury  In  arriving  at  their  verdict 
Tbe  Judgment  Is  affirmed. 


GOSS  T.  STATB. 

(Court  n/t  Grimhial  Apneals  of  Texas.  Nor.  24, 

1909.   Rehearing  Denied  Jan.  12,  1910.) 

1.  Intoxicating  DiQtroas  (8  23.3*)— Prosecu- 
tion FOB  Unlawpot,  Sale— Evidence. 

In  a  prosecution  for  tiie  sale  of  liquors  in 
violation  of  the  local  option  law,  evidence  tbat 
seven  weeks  before  the  alleged  sale  liquors  were 
found  in  defendant's  possesBlon  is  inadmissible 
if  objected  to  by  defendant. 

nM.  Note.— For  other  cases,  see  Intoxicating 
Lianors,  Cent  Dig.  I  205;  Dee.  Dig.  f  233.*] 

2.  (^noNAX.  I«AW  (I  1134*)— Review— Aduib- 
BION  OF  BvioENCE— Explanation  in  Buj. 

or  EXCEFTIONB. 

In  passinff  on  exceptions  to  evidence,  the 
reviewing  court  is  miided  by  the  explanation  of 
the  trial  judi^  In  the  bill  of  exceptions  which 
was  accepted  by  defendant 

[Ed.  Note.— For  other  casei^  see  Crimlna] 
lAif,  Dec.  Dig.  1 1134.*] 

8.  OnviNAZ,  IxAW  (I  685*)— Tbial  — Objec- 
tions TO  Evidence. 

A  Keneral  objection  to  evidence  of  the  seiz- 
ure of  liquor  in  defendant's  possession  prior  to 
an  allecea  sale  In  vIotatlMi  of  the  local  option 
law  Is  luBaffieient  as  an  objection  on  tbe  irronnd 
that  snch  possession  by  defendant  was  not  rea- 
sonably contemporaneous  with  the  alleged  sale. 

[Ed.  Note.— For  other  cases,  see  Criminal 
T^w,  Dec  Dig.  I  69.^*l 


4.  Witnesses  (|  821*)  —  Ihpsachino  One's 
Own  Witness. 

That  the  testimony  of  a  witness  called  by 
the  state  contradicted  tbe  testimony  of  another 
state's  witness  Is  not  sufficient  to  entitle  the 
state  to  impeach  Its  own  witness. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Dec.  Dig.  I  321.*] 

5.  Criuinal  Law  (S  678*)— Trial— Inbtbuc- 
tions  as  to  pobpose  of  evidence. 

Where  a  previously  written  statement  con- 
tradictory of  a  witness*  testimony  in  court  Is 
admissible  for  the  purpose  of  impeachment  the 
court  should,  by  an  instruction,  conGne  its  con- 
sideration to  that  purpose. 

[E}d.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  17S4.  1785.  1872-1876;  Dee. 
Dig.  i  673. 'J 

6.  Ckiminai.  Law  (|  10G6*)— Review— Necks- 

SITT  FOB  EXOKFXION  TO   FAILUBB  TO  IN- 

6TBUCT.  ~ 

A  conviction  will  not  be  reversed  for  the 
failure  to  limit  the  scone  of  impeaching  evi- 
dence, in  the  absence  of  an  exception  to  such 
failure  and  a  request  for  such  limitation. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  2668.  2670;  Dec.  Dig.  | 
1006.*] 

Appeal  from  Fannin  County  Court;  H.  A. 
Cunningham,  Judge. 

Lawrence  Goss  was  convicted  of  selling 
liquors  in  violation  of  the  local  option  law. 
and  appeals.  Reversed. 

S.  F.  Leslie,  for  appellant  F.  X  McCord, 
Asst  Atty.  Gen..  J.  W.  Donaldson,  County 
Atty.,  and  Rosser  Thomas,  Asst  Coouty  At- 
ty., for  the  State. 

RA5ISET,  J.  This  appeal  is  prosecuted 
from  a  judgment  had  In  the  county  court 
of  Fannin  county  on  April  8th  of  this  year. 
In  which  appellant  was  found  guilty  of  a 
violation  of  the  local  option  law,  and  his 
punishment  assessed  at  40  days*  confinement 
In  Jail  and  a  flue  of  $30. 

1.  The  evidence  In  the  case  Is  not  very 
satisfactory,  but  Is,  we  think,  sufficient  on 
appeal  to  sustain  the  verdict  of  the  jury  and 
the  action  of  the  court  In  overruling  the  mo- 
tion on  this  ground.  As  stated  by  counsel 
for  appellant  most  of  tbe  exceptions  taken 
by  him  on  the  trial  are  rendered  harmless 
by  explanations  and  statements  of  the  court. 
Th^  only  two  questions  which  could  In  any 
event  avail  him  are  those  presente/1  In  his 
brief,  and  wblch  are  well  pnisented  and 
which  we  have  carefully  considered.  On  the 
trial  tbe  state  Introduced  one  Bridge,  sberitC 
of  Fannin  county,  who  testified  that  under 
process  he  searched  the  house  occupied  and 
controlled  by  defendant  and  found  therein 
some  whisky;  that  this  was  about  the  Ist 
day  of  September,  1908,  and  the  sale  was 
alleged  to  have  been  made  on  or  about  the 
22d  day  of  October,  1008.  The  evidence  of 
the  witness  Carter,  to  whom  the  sale  was 
alleged  to  have  been  made,-  fixes  the  transac- 
tion as  having  occurred  about  the  17th  of 
October,  1008.  The  exception  of  appellant 
to  this  testimony  is  quite  full,  and.  In  the 


«For  other  eases  see  same  topic  and  section  NUMBER  la  Uec.  A  Am,  Digs.  1907  to  date,  *  R^rter  ludexas 
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absence  of  explanation,  we  Bbould  not  hesi- 
tate, under  the  authority  of  Myers  t.  State, 
52  Tex.  Cr.  R.  B58,  108  S.  W.  392,  to  re- 
yerse  the  case.  It  Is  there  held  that,  where 
evidence  of  the  possession  of  liquor  la  ad- 
mitted at  all,  sach  admission  can  only  be 
justified  where  the  posaessloa  of  same  Is 
reasonably  contemiwraneous  with  the  time 
of  the  alleged  sale.  In  this  case  some  seven 
weeks  had  Inteirened.  However,  In  his  ex- 
planation to  the  bill  the  court  makes  this 
statement :  "The  only  objection  made  was  a 
gaieral  objection  to  sheriff  testifying  as  to 
seizure  at  all,  which  was  overruled.  After- 
wards sheriff  stated  time  of  seizure,  but  at 
that  time  no  objection  was  made  or  excep- 
tion taken.  I  do  not  certify  that  evidence 
failed  to  show  defendant  operated  place  at 
time  of  sale,  etc.,  or  that  grounds  of  ob- 
jection to  that  effect  were  offered."  Now, 
In  passing  on  exceptions,  It  Is  evldffiit  that 
this  court  most.  In  the  nature  of  things,  be 
guided  by  the  explanations  of  the  trial  Judge. 
Certainly  this  la  true  where  the  bill,  as  ex- 
plained, Is  accepted,  and  no  effort  Is  made 
to  prove  up  the  exception  by  bystanders. 
Testing  the  bill  by  this  rule.  It  Is  obvious 
that  the  objection  cannot  be  sustained.  If, 
when  this  testimony  was  offered,  the  time  of 
seizure  and  finding  of  liquor  In  appellant's 
possession  was  not  stated,  it  was  within  the 
power  of  appellant  to  have  developed  this 
fact  preliminary  to  making  objections,  or  to 
have  made  the  objection  that,  In  the  absence 
of  a  showing  that  such  possession  was  con- 
temporaneous, the  testimony  was  not  admis- 
sible, but,  as  the  explanation  of  the  court 
discloses,  the  objection  was  that  the  testimo- 
ny was  not  admissible  at  all.  The  reason 
of  the  rule  requiring  counsel  to  point  out  the 
objection  to  testimony  Is  that  In  fairness  to 
the  court  below  such  court  may  have  an 
opportunity  of  passing  Intelligently  upon  the 
admissibility  of  the  evidence.  Testing  the 
bill  by  the  court's  explanation,  this  was  not 
done  In  this  case.  Under  certain  circum- 
stances, the  testimony  was  admissible.  The 
objection  is  in  substance  to  the  effect  that 
under  no  circumstances  was  it  admissible. 

2.  The  other  matter  presented  is  the  ac- 
tion of  the  court  In  permitting  the  county 
attorney  to  prove  by  the  witness  Will  Slagie 
the  making  of  a  certain  affidavit  by  him, 
and  permitting  same  to  be  offered  In  evi- 
dence. Tills  affidavit  was  to  this  effect:  "I 
sold  some  cotton  In  Honey  Grove.  My  fam- 
ily do  most  of  their  trading  at  Price's  in 
Honey  Grove.  I  have  not  bought  any  whisky 
in  Honey  Grove  any  time  this  fall.  I  have 
not  gotten  any  whisky  for  myself  or  for  any 
one  else  in  Honey  Grove  this  fall.  I  do  not 
know  of  any  one  who  has  gotten  any  whisky 
in  Honey  Grove  this  fail.  I  have  not  seen 
any  whisky  delivered  to  any  one  in  Honey 
Grove  this  fall.  I  stayed  at  the  Lahue  Ho- 
tel in  November  one  night  and  one  night  last 
week  I  stayed  at  F.  M.  Price's."  This,  affi- 
davit was  made  on  the  8th  of  December, 


190&    It  is  objected  to  because  Irrelernnt 
and  immaterial,  and  as  having  no  bearlns 
on  any  iasue  in  the  case;  that  said  state- 
ment was  not  made  in  the  presence  or  hear- 
ing of  the  defendant;  that  the  same  was 
offered  for  the  purpose  of  impeachin^r  the 
testimony  of  the  witness  Will  Sla^le,  who 
was  a  state's  witness,  and  who  did  not  tes- 
tify to  any  facts  injurious  to  the  state's 
case.  This  matter  is  evidenced  by  three 
arate  bills.    In  one  of  the  bllla  the  court 
makes  the  explanation  that  the  witness  Sla- 
gie had  contradicted  the  state's  witness  Car- 
ter on  several  material  points,  and  was  gen- 
erally hostile  to  the  state,  and  the  state 
claimed  to  be  surprised  at  hla  statementa. 
An  inspection  of  the  record  discloses  the 
fact  that  the  testimony  of  the  witness  Slagle 
does  contradict  the  testimony  of  Carter  in 
several  particulars.   The  court's  explanation 
1b  further  to  the  effect  that  the  witness  was 
generally  hostile  to  the  state,  and  that  the 
state  claimed  to  be  surprised  at  bis  testi- 
mony.   We  do  not  ourselves  see  that  the 
affidavit  or  statement  of  the  witness  Sla^Ie 
was  Important  to  the  state,  but  same  was 
prejudicial  to  appellant    Siagle  In  his  tes^ 
timony  did  admit  getting  a  half  pint  of  whis- 
ky from  a  negro,  but  his  evidence  tended 
strongly  to  exculpate  appellant    The  testi- 
mony of  Siagle  waa  favorable  to  appellant. 
The  introduction  of  this  general  affidavit  In 
which  he  denies  having  obtained  any  whisky 
at  all,  either  for  himself  or  any  one  else, 
was  calculated  to  break  down  the  confidence 
of  the  Jury  In  his  testimony,  and  to  pnt  hlin 
In  a  bad  light  before  them.    In  view  of  the 
possession  by  the  state  of  this  affidavit.  It  is 
not  very  well  seen  how  the  state  could  hare 
claimed  any  surprise  at  the  testimony  of 
this  witness.   The  testimony  at  best  is  frag- 
mentary and  uncertain.    This  witness  was 
a  relative  of  the  appellant    His  testimony 
tended  to  exculpate  appellant,  and,  as  stat- 
ed, was  distinctly  at  variance  with  and  con- 
tradictory to  the  testimony  of  Carter.  la 
this  state  of  the  proceedings  to  permit  the  in- 
troduction of  this  ex  parte  statement  was 
well  calculated  to  deny  to  appellant  the  ben- 
efit of  the  evidence  of  this  witness.  It  seems 
to  be  a  universal  rule,  thoroughly  well  set- 
tled in  this  state,  that  before  any  party 
will  be  permitted  to  impeach  Its  own  wit- 
ness, such  witness  must  have  testified  to 
facts  injurious  to  their  case,  and  the  simple 
failure  to  prove  a  fact  by  one's  own  wit- 
ness win  not  entitle  him  to  impeach  the  w1t>- 
ness.    Dunafraln  v.  State,  38  Tex.  Cr.  R.  614, 
44  S.  W.  148,  and  Flnley  v.  State,  47  S.  W. 
1015.    Again,  If  the  testimony  was  admis- 
sible for  any  purpose.  It  was  the  dnty  of 
the  court  to  instruct  the  Jury  that  same 
would  be  considered  for  the  purpose  of  im- 
peachment, and  for  no  other  purpose.  We 
would  not  reverse  the  case  for  the  failure 
of  the  court  to  so  charge,  since  no  exertion 
was  taken  on  this  ground  and  a  proper 
charge  presenting  the  matter  requested. 
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In  Tlew-  of  the  utlre  record,  we  think  the 
error  of  the  court  In  permlttlnc  this  teetl- 
mooj  was  ^njndlcial  to  the  rights  of  ap- 
pelant, and  on  thla  ground  the  judgment 
of  conTlctlon  should  be  eet  aslda^  and  it  la 
•0  ordered. 

BBOOKS,  absent 


INTBENATIONAL  &  0.  N.  R  CO.  T. 
MILLBR. 

(Conrt  of  GItU  Appeals  of  Texas.   Dec  8,  1900. 
BebMring  Denied  Jan.  12,  1910.) 

1.  Apfbax.  ano  XAooa  d  294*)— SutnoisnoT 

OF  BVZDENCE  TO  SUSTAIK  TEBDIOI— MOXION 

FOB  New  Tbiai.. 

The  snfflciency  of  tht  erldenca  to  tustaln  a 
reriict  cannot  be  conaideied  In  absence  of  a  mo- 
tion for  a  new  triaL 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  %  1727 ;  Dea  Dig.  |  2M.*] 

2.  Appeal  ahd  Eaaoa  Q  781*>'AssioiiiixinB 

OP  E^OB. 

An  assignment  of  error  that  "the  verdict  of 
the  jury  is  greatly  exccsaive"  is  obnoxious  to  the 
rules  of  the  Courts  of  C^vil  Appeals,  and  will 
not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Atn>eal  and 
Error,  Cent  Dig.  |  3017;  Dec.  Dig.  fTSL*] 

8.  Dahaoes  (8  132*)— Pebsorai,  Injubies— 
Excessive  Dauaoeb. 

Where  a  minor,  17  years  old,  suffered  pet^ 
nanent  InjuriM,  accompanied  by  kidney  trouble, 
fever,  insomnia,  a  pnlse  much  faster  than  nor- 
mal, and  temperature  going  at  times  as  high  as 
103  degrees,  a  verdict  for  f 15,000  was  not  ex- 
cessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  M  372,  376;  Dec.  Dig.  {  132.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty; Arthur  W.  Seellgson,  Jndge. 

Action  Vicente  Miller,  by  his  next 
friend,  Mrs.  T.  F.  Adams,  against  the  Inter- 
national ft  Great  Northern  Ralhroad  Com* 
pan;.  Judgment  for  plaintiff,  and  defendant 
appeals.  Affirmed. 

King  ft  Morris  and  HlclcB  ft  Hicks,  for 
appellant  Anderson  ft  Belden  and  Garter 
&  Lewis,  for  appellee. 

FI#T,  J.  This  suit  was  Instituted  by  Vic* 
ente  MIlIw,  a  minor,  through  his  mothw 
and  next  friend,  Mrs.  T.  F.  Adams,  for  dam- 
ages arising  from  personal  Injuries  alleged 
tD  bare  been  suffered  through  the  negligence 
of  appellant.  Appellant  answered  by  gen- 
eral and  special  exceptions  and  general  de- 
ntal. A  trial  by  Jury  resulted  in  a  verdict 
and  Judgment  In  tavot  of  appellee  for  f  16,- 
000. 

Deferring  to  the  verdict  of  the  Jury,  we 
nnd  from  the  statement  of  facts  that  ap* 
p^lee.  a  minor.  17  years  of  age  at  the  time, 
was  on  November  17,  1007,  while  a  passen- 
ger on  the  trail)  of  appellant.  Injured  sert- 
ooaly  and  permanently  in  the  sum  found  by 
the  Jury.  He  has  Ittdney  trouble,  and  has 
had  fever  ever  since,  suffers  from  Insomnia* 

•Far  wOtm 


and  has  a  pulse  much  faster  than  normaL 
His  temperature  at  times  goes  as  high  as 
106  degrees;  normal  temperature  being 
about  The  Injuries  were  Inflicted  by 

the  negligent  derailment  of  the  train  cm 
which  appellee  was  riding. 

The  first  assignment  of  error  questions  the 
sufficiency  of  the  evidence  to  sustain  the 
verdict,  but  it  Is  not  followed  by  such  state- 
ment as  Is  required  by  rule  31  (07  S.  W.  xvl) 
for  the  Courts  of  Oi*^  Appeals.  In  rule  SO 
for  the  same  court  It  Is  provided  that  each 
point  under  an  assignment  of  error  shall  be 
stated  as  a  proposition,  and  In  rule  31  it  is 
provided:  "To  each  of  said  propositions 
there  shall  be  subjoined  a  brief  statement, 
in  snbslance,  of  such  proceedings,  or  part 
thereof,  contained  In  the  record,  as  will  be 
necessary  and  sufficient  to  explain  and  sup- 
port the  proposition,  with  a  reference  to  tbe 
pages  of  tbe  record."  The  rule  goes  further, 
and  requires  that  the  "statement  must  be 
made  faithfully,  In  reference  to  the  whole 
of  that  which  is  In  the  record  having  a  bear- 
ing upon  said  proposition,"  etc.  In  this  case 
the  proposition  Is  "that,  where  the  Jury  have 
found  manifestly  against  the  whole  weight 
of  the  evidence,  It  Is  not  odly  tbe  right,  but 
tbe  duty,  of  the  appellate  court  to  set  the 
verdict  aside."  The  only  statonent  under 
the  proposition  Is  a  copy  of  practically  the 
whole  of  the  statement  of  facts.  This  court 
Is  not  Informed  whether  the  snfflciency  of 
the  evidence  was  questioned  in  the  motion 
for  new  trial,  nor  in  what  particulars  the 
evidence  was  lacking.  In  other  words,  the 
statement  Is  equivalent  to  a  reference  to  tiie 
record  for  facts,  because  it  entailed  the  same 
search  through  the  statement  at  facts  as 
though  nothing  had  been  copied  In  the  brief, 
for  tbe  reason  that  It  was  practically  a  copy 
of  the  statement  of  facts.  A  reference  to 
the  record  to  ascertain  what  was  contained 
in  the  motion  for  new  trial  shows  that  it 
was  very  genial,  and  does  not  sustain  the 
only  proposition  under  the  first  assignment 
of  error.  The  only  clause  In  the  motion  for 
new  trial  upon  which  tbe  assignment  oi  er- 
ror can  be  based  amounted  to  a  contention 
that  appellee  was  only  slightly  hurt  The 
assignment  Itself  Is  to  the  effect  that  the 
evidence  showed  that  appellee  received  no 
Injuries,  while  the  proportion  Is  broad 
enough  to  bring  In  review  every  phase  of 
the  case;  or,  In  other  words,  the  motion  for 
new  trial  and  asslgnmnit  of  error  would 
only  Justify  an  inquiry  into  the  sufficiency 
of  the  evidence  to  prove  injury  to  appellee, 
while  the  proposition  Is  broad  enough  to 
support  an  Inquiry  into  the  question  of  neg- 
ligence as  well  as  other  phases  of  the  case. 
When  the  sufficiency  of  the  evidence  to  sus- 
tain a  verdict  Is  questioned,  the  only  basis 
for  the  assignment  Is  the  motion  for  a  new 
trial.  We  have,  however,  considered  the 
facts,  and  our  conclusions  do  not  support 
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the  assignment  of  vror  or  proposlUon  there- 
under. 

The  second  assignment  assails  the  ver- 
dict on  the  ground  that  It  Is  ^cesslve,  and 
the  third  presents  as  error  that  the  court  re- 
fused to  set  aside  the  verdict  or  compel  ap- 
pellee to  enter  a  remittitur.  There  is  noth- 
ing in  the  statement  to  Indicate  that  excess 
In  the  verdict  was  presented  in  the  motion 
tor  new  trial,  as  the  rules  would  require, 
and  an  Inspection  of  the  motion  for  new 
trial  discloses  that  It  is  as  general  as  the 
assignment,  merely  stating  that  "the  verdict 
of  the  Jury  is  greatly  excessive."  Such  an 
assl^ment  based  on  a  similar  motion  for 
new  trial  has  been  held  to  be  obnoxious  to 
the  rules  of  Courts  of  Civil  Appeals.  Ball- 
way  V.  McVey,  81  S.  W.  991;  RaUway  v, 
Hlnzle,  82  Tex.  623, 18  S.  W.  681.  However, 
we  have  considered  the  facts,  and.  If  the 
evidence  of  appellee,  of  Dr.  WIthws,  and 
even  of  one  or  two  physicians  introduced 
by  appellant  la  worthy  of  belief,  It  would 
indicate  that  appellee  was  serlooaly  Injured, 
and  that  It  was  probably  permanent  In  Its 
character. 

Dr.  Withers  testified  that  his  nervous  sys- 
tem was  wrecked,  tliat  he  was  very  weak 
and  losing  in  flesh  and  strength,  that  his 
temperature  had  been  for  over  a  year  about 
100  degrees  or  over,  that  his  appetite  was 
poor,  that  his  heart  beat  was  rapid  all  the 
time,  that  his  ankle  was  weak  and  crutches 
necessary,  and  that  hts  kidneys  were  af- 
fected. Dr.  Berry  swore  that  he  had  ez- 
amtned  appellee  several  times  and  every 
time  he  had  fever;  that  on  his  last  examina- 
tion, on  the  day  before  he  testified,  his  tem- 
peratore  was  100  and  his  pulse  beat  120. 
The  normal  pulse  beat  for  one  of  his  age  Is 
about  70.  Dr.  BUem,  for  the  defense,  was 
uncertain  as  to  whether  appellee  would  re- 
cover; he  might  and  he  might  not.  He 
swore  that  appellee's  heart  action  was  weak, 
"bis  pulse  rate  would  be  down  to  107.  and 
then  sometimes  up  to  118,"  and  his  tempera- 
ture was  100.  The  evidence  was  ample  to 
show  that  the  weak  and  feverish  condition 
and  other  troubles  were  the  direct  result 
of  his  Injuries,  tinder  all  the  facts,  we  do 
not  find  that  we  are  authorized  to  disturb 
the  verdict  of  the  Jury. 

Hie  Judgment  Is  affirmed. 


BUSH  r.  TOUNCK 

(Court  oi  CSvil  Appeals  of  Texas.  Dee.  10, 
1909.) 

1.  AcnoN  ^  «•)— JtfBisDicnoK— Moot  Ques- 
tions. 

Where.  In  an  action  for  defamation,  d^end- 
SQt  denied  the  petition  and  chaiged  that  the  al- 
legations therein  derogatory  to  his  cliaracter 
were  maliciously  made  to  injure  him,  to  his 
damage.  Cor  which  he  prayed  Judgment,  and 
prayed  for  affirmative  findings  that  the  charges 


against  him  were  untrue,  and  plaintiff  took  a 
nonsuit,  and  the  court  Bustained  an  exception 
to  the  part. of  the  answer  praying  for  damages, 
the  court  was  without  jurisdiction  to  try  the  is- 
sue as  to  the  truth  of  the  charges  againat  de- 
fendant. 

[Ed.  Note.— For  other  cases,  see  Action,  Dec 
Dfg.  i  6.»J 

2.  Appeal  ^so  Ebsob  (|  20*)— Jdbibdxctio:c 
or  TaiAL  CX>OBT. 

Where  the  district  court  was  without  juris- 
diction, the  conn,  on  appeal  from  tlM  Jndi^oent 
riendered,  acguired  none. 

TEM.  Note.— For  other  cases,  see  Appeal  and 
Error,  OenL  Dig.  If  81-87;  Dec.  Dig.  i  2a*] 

Ai^eal  from.  District  Court,  Galveston 
County ;  Lewis  Fisher,  Judges 

Action  by  A.  E.  Bush  against  E.  H.  Tonns- 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Dismissed. 

W.  F.  Kelly,  for  appellant  Stewarts.  »L 
H.  Bojston,  and  Geo.  T.  Bntgess,  txa  appel- 
lee 


FEB  CURIAM.  Appellant  Instituted  suit 
against  apptilee  to  recover  damages  alleged 
to  have  been  sustained  by  him  in  his  reputa- 
tion and  business  by  reason  of  certain  charges 
made  against  him  by  appellee.  The  petition 
contained  certain  charges  derogatory  to  the 
character  and  reputation  of  appellee^  Appel- 
lee answered  denying  the  allegations  of  the 
{>etItIon,  and  charging  that  the  same  were 
maliciously  made  for  the  purpose  of  injurlug 
him  in  his  business  and  reputation,  to  his 
damage  in  a  large  amount,  for  which  he 
prayed  Judgment  Appellee  also  praj'ed  the 
court  for  affirmative  findings,  to  tw  spread 
upon  the  record,  that  the  charges  against 
htm  were  untrue  and  without  foundation. 
The  corrt  sustained  an  exception  to  that  part 
of  the  answer  praying  for  damages,  but  over- 
ruled exception  to  that  portion  praying  that 
a  finding  be  had,  and  made  a  part  of  record, 
that  the  charges  against  apijellee  were  with- 
out foundation.  Appellant  took  a  nonsuit, 
and  over  his  objection  the  court  retained  Ju- 
risdiction for  the  purpose  of  establishing  and 
making  matter  of  record  the  falsity  of  the 
charges  against  appellee. 

Appelant  appeals  from  the  Judgment,  and 
appellee  moves  to  dismiss  the  api)eal  on  the 
ground  that  the  district  court  had  no  Juris- 
diction to  try  the  issues  as  to  the  truth  of 
the  allegations  of  appellee's  petition  after  ex- 
ceptions sustained  to  appellant's  claim  for 
money  damages,  and  appellant's  nonsuit 
The  motion  must  t>e  sustained.  The  Jurisdic- 
tion of  the  court  could  not  be  Invoked  for 
such  purpose,  which  was  purely  sentimratal. 
The  district  court  having  no  Jurisdiction,  this 
court  has  none  on  appeal. 

The  appeal  is  dismissed.  As  we  nnder- 
stand  the  case,  there  Is  no  appeal  from  the 
Judgment  for  costs,  which  resulted  from  tbe 
nonsuit 
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OIIiUORD  T.  LOCEWOOD. 
(Otrart  of  avU  Appeals  of  Texas.  Not.  20, 

PlTBUO  ZiAVDS  (I  178*)  —  SOHOOI.  IiASDB  — 
SALXS—  GESnnOATK  OF  OOOUPANOT  —  OOS- 
OLVBITXniSS. 

A.  certificate  (rf  thrae  jean*  oocupancj  of 
Bcbool  lands  U  not  conclastve  as  against  a  dalm- 
ant  whose  rights  bad  their  indpJency  prior  to 
the  issnancs  of  the  certificate. 

[Ed.  Note.— For  other  cases,  see  FabUc  jMOniB, 
Dec  Dig.  I  17&*] 

Appeal  from  District  C3oTirt,  Lynn  Oounty; 
Ll  S.  Kinder,  Judge. 

Trespass  to  try  title  by  M.  H.  QUmore 
against  A.  H  Lockwood.  There  was  a  direct- 
ed verdict  for  defendant,  and  plalntlfl  ap- 
peals.  Beversed  and  remanded. 

Jno.  P.  Mam  and  Beall  Bros.  &  McDogald, 
tax  app<dlant  U  W.  Dalton,  for  app^ee. 

8PEER,  J.  Appellant,  Gllmore,  brought 
this  suit  in  the  form  of  an  action  of  trespass 
to  try  title  to  recover  from  appellee,  Lock- 
wood,  a  section  of  school  land  In  Lynn  coun- 
ty. The  an>llcstlon,  of  appellant  was  reject- 
ed because  of  a  prior  sale  to  appellee,  and 
appellant  sought  to  Impeach  this  sale  by 
showing  that  appellee  was  not,  at  the  time  of 
the  award  to  him,  an  actual  settler  upon  hts 
base  or  mother  section.  Upim  appellee's 
proving  that  the  Commissioner  of  the  Gen- 
eral Land  Office  had  issued  a  certificate  of 
three  years*  occupancy,  the  trial  court  In- 
strDCted  the  Jury  to  return  a  verdict  in  his 
favor,  holding  upon  the  authority  of  WU- 
Uama  t.  Barnes,  111  S.  W.  432,  that  such  cer- 
tificate was  conclusive  upon  the  rights  of  ap- 
pellant, notwithstanding  those  rights  bad 
their  Indpleucy  at  a  date  prior  to  the  ISBii* 
ance  of  the  certificate. 

The  ruling  of  the  court  in  declining  to  hear 
certain  testimony  from  appellant,  and  In  thus 
instructing  a  verdict,  constituted  error,  for 
which  the  Judgment  will  be  reversed.  The 
authority  cited  undoubtedly  sustains  the 
court's  ruling,  but  has  Itself  been  reversed  on 
writ  of  error  to  the  Supreme  Court  Barnes 
T.  Williams  (Sup.)  119  S.  W.  88.  See.  also, 
Lamkln  v.  Matslw.  32  Tex.  Olv.  App.  218,  73 
S.  W.  970;  Bumpass  v.  McLendon,  45  Tex. 
Cir.  App.  619,  101  S.  W.  491,  a  writ  of  oror 
having  been  refused  In  the  latter  case  tfix  a 
■abaeqaent  appeal. 

Beversed  and  remanded. 


PECOS  &  N.  T.  BT.  CO.  v.  WOMBLB. 

(Court  of  <^vil  Appeals  of  Texas.   Nov.  27, 
190G.) 

OOUBTO  (I  169*)  —  JUSISDICnoN  —  COUMTT 

Gomra— AKOim  xi*  Contbovbbst. 

The  comity  court  has  no  Jurisdiotion  of  an 
action  for  damages  for  delay  in  furnishing  cars 


to  the  amount  of  $967.48,  since  the  damages  with 
legal  interest  would  exceed  $1,000. 

eSd.  Mote.— For  otlur  cases,  see  Courts,  Cent. 
.  H  413-4S6;  Dec.  Dig.  1 169.*] 

Appeal  £rom  Deaf  Smith  County  Court; 
W.  ff.  Russell,  Judge. 

Action  by  J.  C.  Womble  against  the  Pecos 
&  Northern  Texas  Railway  Company.  From 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  cause  dismissed. 

Madden,  Tmelove  &  Klmbrovgh,  tot  appel- 
lant Carl  GlUUand,  for  appellee. 

CONNER,  C.  J.  This  suit  was  instituted 
In  the  county  court  of  Deaf  Smith  county  hy 
appellee  on  December  24,  1907,  to  recover  al- 
leged damages  to  120  head  of  cattle,  shipped 
by  him  to  Kansas  City,  Mo.  It  was  alleged 
that  on  the  16th  day  of  October,  1006,  the 
cars  were  ordered  for  the  shipment,  and  that 
appellant  promised  to  furnish  them  on  the 
10th  of  November  following;  that  on  the 
evening  of  tiie  9tb  of  November,  1906,  the 
plaintiff  placed  his  cattle  In  the  pens  for 
shipment,  but  that  the  defendant  company 
did  not  furnish  the  necessary  cars  until  on 
the  28th  day  of  that  month;  that  said  d^ay 
was  unreasonable  and  resulted  in  damage  to 
the  plalntlfl,  which  he  thus  states:  "On  ac- 
count of  expenses  incurred  in  caring  for  and 
keeping  said  cattle  in  sum  of  $100,  which 
said  expenses  were  pasturage  and  teed  to 
the  amount  of  $85,  and  $15  for  time  in 
looking  after  and  herding  said  cattle,  all  of 
which  plaintiff  alleges  to  have  been  neces- 
sary on  account  of  having  to  hold  said  cattle 
for  shipment  Plaintiff  further  alleges  that 
on  account  of  said  delay  In  furnishing  cars, 
his  cattle  lost  in  w^ht  and  depreciated  in 
value,  all  of  which  damages  amounted  to  the 
aggregate  etmi  of  $987.43,  and  plaintiff  prays 
for  Judgment  in  the  said  sum  of  $987.43, 
with  Interest  thereon  at  the  legal  rate,  and 
all  costs  of  suit"  The  trial,  which  was  on 
October  IS,  1908,  resulted  in  a  verdict  and 
Judgment  in  appellee's  favor  for  $550,  and 
appellant  has  duly  prosecuted  an  appeal. 

Without  reference  to  the  assignments  of 
error  presented,  we  find  that  the  judgment 
must  be  reversed  and  the  cause  dismissed 
for  want  of  Jurlsdlctldh  in  the  county  court. 
From  appellee*8  petition  it  is  manifest  that 
the  damages  to  the  cattle  claimed  $987.43, 
plus  the  Interest  thereon  at  the  legal  rate, 
which  was  recoverable  in  the  way  of  dam- 
ages only,  exceeds  the  sum  of  $1,000,  the  Urn- 
it  of  the  county  court's  Jurisdiction.  Tbe 
case  In  all  material  respects  is  controlled  by 
the  eases  of  Gulf,  W.  T.  *  P.  Ry.  Co.  v. 
Fromme,  98  Tex.  469,  84  S.  W.  1054 ;  Schuls 
V.  Tessmon  &  Bro..  92  Tex.  488,  49  S.  W. 
1031 ;  Baker  v.  Smelser,  88  Tex.  26,  29  S.  W. 
Sn,  33  L.  R.  A.  163;  T.  &  P.  Ry.  Co.  v. 
Smissen,  31  Tex.  Civ.  App.  594,  73  S.  W.  43; 
Pecos  &  N.  T.  Ry.  Co.  v.  Faulkner.  118  S. 
W.  747;  and  the  case  of  F.  W.  St  D.  O.  Ry. 
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Co.  T.  Erorett,  95  S.  W.  10«S.  The  «a»e  last 
named  is  directly  In  point,  and  we  do  not 
feel  that  ve  can  add  to  what  has  been  so 
clearly  stated  In  the  cases  dted. 

For  the  reason  stated.  It  Is  ordered  that  the 
Judgment  1m  reversed  and  the  cause  dis- 
missed. 


HAMU  et  aL  t.  BBIANT. 
(Court     aril  Appeals  of  Tens.  Nov.  20, 

1.  Nctsancb  (I  M*)— AcnoR  n»  Daiuo) 

InSTBUCTIONS. 

In  an  action  for  damages  for  malntalDlDg  a 
nuisance,  where  the  conrt  properly  submitted 
the  issue  whether  the  operation  of  defendant's 
plant  constituted  a  nuisance  warranting  a  re- 
covery by  plaintiff.  It  was  error  to  continue  and 
Instruct  further  that,  no  matter  how  lawful  a 
business  may  be,  it  cannot  be  conducted  In  such 
Duurner  as  to  substantially  Injure  the  comfort 
and  convenience  of  another,  and  that,  where 
dust,  dirt,  and  lint  are  emitted  from  defendant's 
and  carried  upon  plaintiff's  premises  to  bis  dia- 
CMnfort  and  annoyance,  it  Is  not  necessary  for 
him  to  show  defendant's  busluess  was  carried 
on  recklessly  or  was  not  properly  managed,  and, 
where  one  permits  dust,  dirt,  and  lint  to  be 
emitted  from  his  premises  and  carried  upon  ad- 
J<^Dlng  property  in  such  manner  as  to  seriouslv 
annoy  and  discomfort  the  occupants,  any  sucb 
action  Is  subject  to  liability,  and  that  dirt,  dust, 
and  lint  are  not  nuisances  per  se,  but,  when 
produced  Id  such  quantities  and  distributed  in 
such  manner  as  to  render  them  specially  un- 
comfortable and  Inconvenient  and  to  Interfere 
with  tbe  GonuEort  of  human  existence,  then  they 
may  become  nnlsances,  since  the  court  by  so 
instructing  unduly  empnaslzed  plaintifTs  conten- 
tion. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  I  54.*] 

2.  NiTiSANCs  (I  54*)— Action  fob  Daxxqeb— 

iHBTBUOnONS— InCOBSECT    PBOPOSITIOH  Of 

Law. 

In  an  action  for -damages  from  maintaining 
a  nuisance  a  requested  instruction .  that  defend- 
ants had  a  right  in  law  to  use  tbelr  property 
for  all  purposes  proper  to  tbe  prudent  main- 
tenance and  operation  of  said  gin  and  light 

ftlant,  and  defendants  will  not  be  liable  herein 
t  the  use  to  which  they  have  put  their  prop- 
erty is  a  reasonable  use  for  proper  purposes, 
was  an  improper  statement  at  law  and  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Dec.  Dig.  I  54.*] 

Apipeal  from  Taylofr  County  Conrt ;  T.  A* 
Bledsoe,  Jndga 

Actum  by  William  O.  Briant  against  John 
C  Hamm  and  another.  Judgment  for  plain- 
tiff, and  defendants  appeal.  Reversed  and  re- 
manded. 

Hardwicke  &  Hardwlcke  and  Theodore 
Hack,  for  appellants.  Wagataff  tt  Davidson 
and  W.  H.  Sewell,  for  ai^Uee. 


DUNKLIN,  J.  William  O.  Brlaot  recov- 
wed  judgment  for  $300  against  John  C. 
Hamm  and  the  Merkei  Light  St  Power  Com- 
pany for  alleged  damages  for  aunoyance,  In- 
conveulence,  and  discomfort  to  the  plaintiff 
and  his  family,  resulting  from  the  operation 


of  a  gin  and  light  plant  by  defendants,  and 
from  that  Jndgmoit  defendants  have  ap- 
pealed. 

In  the  charge  of  the  court,  the  issue  was 
submitted  as  to  whether  or  not  the  operation! 
of  the  plant  constituted  a  nuisance  warrant- 
ing a  recovery  by  the  plaintiff,  and  neither 
party  has  challenged  the  correctness  of  that 
instruction.  After  thus  Instructing  the  Jury, 
the  charge  contained  the  following  addition- 
al instmctlon.  to  wit: 

"Ton  are  further  charged  that,  no  matter 
how  lawful  a  bnslnesa  may  be,  it  cannot  be 
conducted  In  such  a  manner  as  to  directly, 
palpably,  and  substantially  Injure  the  com- 
fort and  convenience  of  tbe  premises  of  an- 
other. 

"And  that  where  dust,  dirt,  and  lint  are 
emitted  from  the  premises  of  the  defendants, 
and  carried  on  the  plaintiff's  praises  to  the 
discomfort  and  annoyance  of  plaintiff,  It  is 
not  necessary  for  plaintiff  to  show  that  de- 
fendants' business  was  carried  on  redUessly 
or  was  not  properly  managed. 

"And  where  one  permits  dust,  dirt,  and 
lint  to  be  emitted  from  bis  premises  and  car- 
ried onto  the  premises  of  adjoining  pn^erty 
of  another  in  sach  a  manner  as  to  e^Iously 
annoy  and  discomfort  tbe  occupants  of  said 
adjoining  property,  such  action  Is  subject  to 
Uabillty. 

"Dirt,  dust,  and  lint  are  not  nuisances  per 
se;  but,  when  produced  in  such  Quantities 
and  distributed  In  such  a  manner  as  to  ren- 
der them  specially  uncomfortable  and  incon- 
venient and  to  Interfere  with  the  comfort  of 
human  existence,  th«i  tbc^  may  become  nui- 
sances." 

By  different  assignments,  each  paragraph 
of  the  charge  quoted  above  is  assailed  as  be- 
ing argumentative,  and  as  giving  undue  em- 
phasis to  plaintiff's  contention  that  dirt,  dust, 
and  lint  escaping  from  defendants*  plaut 
did  cause  himself  and  family  annoyance  and 
discomfort,  and  those  assignments  are  bus- 
tuiued.  As  above  noted,  the  issues  to  be  de- 
cided by  tbe  Jury  had  already  been  submitted 
to  the  Jury  In  previous  paragraphs  of  the 
charge,  and,  when  that  is  done  in  a  proper 
manner,  we  fall  to  understand  the  necessity 
in  any  case  of  following  sucb  instructions 
with  statements  of  abstract  propositions  of 
law.  It  may  become  necessary  In  some  In- 
stances to  define  a  legal  term,  sucb  as  "neg- 
ligence" used  in  presenting  the  Issues  to  be 
decided  by  a  Jury ;  but,  when  the  court  pro* 
ceeds  further  and  indulges  in  a  discussion 
of  abstract  questions  of  law,  there  Is  always 
danger  of  unduly  aupbaslzlng  the  contention 
made  by  some  party  to  the  salt,  as  we  think 
was  clearly  done  by  tbe  instmctlons  above 
quoted. 

By  tbeir  tenth  assignment,  complaint  la 
made  of  the  refusal  of  the  court  to  give  to 
the '  jury  the  following  special  Instruction, 
requested  by  defendants:  "Qentlemen  of  the 
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Jnrr,  Ton  are  Instmcted  that  detendanti  bad 
«  lig^t  In  law  to  use  tbelr  propwty  for  all 
purpoaos  proper  to  tbe  prndent  maintraiaiice 
«Dfl  operattou  of  aald  gin  and  Ugbt  plant,  and 
■defendants  will  not  be  liable  herein  If  the 
use  to  wbich  th^  have  pat  tbelr  property  li 
«  reaaonable  nse  fior  pK^ar  parpoees." 

This  requested  instmctlon  embodied  an 
Incorrect  proposition  of  law,  and  the  court 
did  not  err  In  refusing  It.  In  Burdltt  v. 
Swenson.  17  Toe.  802,  67  Am.  Dec.  665,  the 
-court  said:  "What  constitutes  a  *nul8ance' 
is  well  defined.  The  word  meana  literally  an- 
noyance; ta  law,  .It  Blgnlfles,  according  to 
BlaclEston^  'anything  tiiat  worketh  hurt,  in- 
conrenlence,  or  damage' "  In  that  case  the 
court  further  quoted,  with  approval,  from 
Blacfestone,  the  following;  "And  by  conse- 
^nence  It  CtdlowB  tiiat  If  one  does  any  other 
act  in  Its^  lawful,  which  being  done  In  that 
place  necessarllT  tends  to  the  damage  of  an* 
other's  propoty.  It  Is  a  nuisance;  for  It  Is 
incumbent  on  him  to  find  some  other  place 
to  do  that  act  where  It  will  be  less  oflFenslTe." 
See,  also.  Railway  v.  Hall.  78  Tex.  174,  14 
S.  W.  250.  8  L.  B.  A.  29S,  22  Am.  St.  Rep. 
42.  The  facts  in  canse  No.  6,745,  Western 
Texas  Compress  <::k)mpany  t.  Alex  Williams 
<decided  by  this  court,  but  not  officially  re- 
ported) 124  B.  W.  403,  were  very  similar  to 
the  facts  in  tbXt  case,  and  in  the  opinion 
there  rendered  we  used  the  following  lan- 
guage: "The  third  and  sixth  assignments 
raise  the  point  that  to  entitle  appellee  to  a 
recovery  he  mast  hare  alleged  and  proved 
negligence  on  the  part  of  appellant  in  main- 
taining or  operatii^  Its  plant.  But  the  re- 
verse of  the  proposition  appears  to  be  the  law. 
In  other  words,  if  the  operation  of  appel- 
lant's plant  amounted  to  a  nuisance  as  to  ap- 
pellee, then  no  amount  of  care  on  the  part 
-of  appellant  In  conducting  Its  business  would 
«xcoBe  It  from  liability  for  the  damages.  The 
principle  Is  thoroughly  settled  In  railroad 
cases  in:  I>anie1  v.  Ft.  W.  &  Rio  G.  Ry.  Co., 
DO  Tex.  327,  72  S.  W.  578;  Kalney  v.  Red 
River,  T.  &  S.  Ry.  Co.,  80  S.  W.  95 ;  M..  K. 
&  T.  Ry.  Co.  v.  Perry,  46  Tex.  Civ.  App. 
374,  102  S.  W.  1169.  And  the  rule  commends 
Itself  to  us  as  being  applicable  to  other  than 
railroad  cases,  and  Indeed  has  frequently 
been  so  held.  For  a  case  very  much  In  point 
fiee  Berger  v.  Minneapolis  Gaslight  Co.,  €0 
Minn.  296,  62  N.  W.  336,  where  a  defendant, 
who  for  his  own  use  stored  on  his  own  land 
petroleum,  which  escaped  on  the  premises  of 
the  plalntlfF,  was  held  to.  be  liable  for  the 
-damages  without  proof  of  negligence  on  his 
part."  Se^  also,  Ralney  r.  Railway,  99  Tex. 
276,  89  S.  W.  768,  90  S.  W.  1096,  3  L.  R.  A. 
<X.  S.)  590,  122  Am.  St.  Rep.  622. 

Appellants  have  presented  other  assign- 
ments of  error;  but,  as  the  circumstances 
made  the  basis  thereof  will  not  likely  oc- 
cur upon- another  trial,  it  is  not  necessary  to 
discuss  them. 


For  the  errors  Indicated  above,  the-  -Judg- 
ment of  the  trial  court  is  reversedt  and  the 
cause  rananded  for  anoOier  trlaL 


HAMM  et  al.  v.  GUNN. 

(Conrt  of  Ovil  Appeals  of  Texas.   Not.  20, 

1909.) 

Appeal  from  Taylor  Coantj  Court;  T.  A. 
Bledsoe,  Judge. 

"Not  to  be  officially  reported." 

Action  by  Nannie  Gunn  against  John  C. 
Hamm  and  another.  Judgment  for  plaintiff, 
and  defeodanta  appeal.   Reversed  and  remanded. 

See,  also^  113  S.  W.  304. 

Hardwicke  ft  Hardwicke  and  Theodore  Mack, 
for  appellants.  Wagstafl  &  Davidson  and  W. 
H.  Sewell,  tor  appellee. 

CONNER.  C  J.  This  is  a  companion  case  to 
that  of  John  G.  Hamm  et  al.  v.  William  O. 
Rriant  (No.  6,195,  thla  day  decided  by  uh)  124 
S.  W.  112,  the  facts  and  the  questions  raised 
by  the  assignmenU  of  error  being  substantially 
the  aame  in  both  cases,  and  the  judgment  here- 
in la.  accordingly,  reversed,  and  the  cause  re- 
manded for  the  reasons  given  in  the  case  refer- 
red to. 


GONNESS  V.  BAIBD. 
(Court  of  Civil  Appeals  of  Texas.    Nov.  24, 
1009.   Rehearing  Denied  Jan.  12,  1910.) 

1.  Tendob  anu  PnacBASEB  (8  75*)  —  Con- 
struction OF  CoNTBACT— Time  op  Payment 

OF  INTEHEST. 

A  contract  for  sale  of  a  house  and  lot  at 
the  total  price  of  $3,000,  terms  of  payment  $300 
In  60  days  and  assumption  of  $2,.^iOO  "due  In 
monthly  installments  of  $35  a  month  including 
8  per  cent,  interest,"  will  be  construed  to  mean 
that  the  $25  payment  a  month  Included  ip- 
terest  and  the  oalance  of  the  payment  was  to 
be  paid  on  the  principal. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  S  116;  Dec.  Dig.  {  73.*] 

2.  Pbihcipal  and  Agent  (§  157*)— AVboho- 
FUL  Payment  of  Money  by  Agent. 

If  an  agent  staodiug  in  the  position  of  a 
stakeholder  receives  money  to  be  paid  over  on 
the  happening  of  a  contingency  or  the  perform- 
ance of  a  condition  «nd  makes  a  payment  to 
the  principal  before  the  time  limited,  he  will 
be  liable  to  the  party  found  to  be  entitled  to  re- 
ceive the  money. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  {  588;  Dec  Dig.  §  157.*] 

3.  Bbokebs  (8  106*)— Earnest  Money—Pay- 
ment TO  Pbincifai<— Liability  of  Aqeni- 

EvinSNCE. 

In  an  action  by  a  purchaser  of  land  to 
recover  earnest  money  of  an  agent  who  paid 
the  money  over  to  his  principal,  evidence  neld 
to  show  that  the  purchaser  intended  to  breach 
his  contract  without  regard  to  any  alleged 
breaches  of  the  seller  as  to  abstract  of  title, 
pasrment  of  tax,  etc.,  and  hence  the  agent  was 
not  in  fault  In  paying  over  the  earnest  money 
to  the  principal. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  I  150;  Dec.  Dig.  <  106.*] 

Appeal  from  Bexar  County  Court;  P.  H. 
Shook,  Judge. 

Action  by  Cornelius  A.  Baird  against  W. 
3.  Connesa.  From  a  Judgment  for  plaintiff, 
dtfendant  appeals.   Reversed  and  rendered. 
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Henry  G.  Ternor,  for  ai^tflaat  W.  W. 
King,  for  appellee. 

FLT,  J.  Appdiee  sued  In  the  jnstlee's 
court  to  recoTer  of  appelant  tbe  cnm  of  f  160. 
paid  by  bim  to  appellant  as  earnest  money 
on  a  pnrcliaBe  of  certain  land  In  San  An- 
tonio. Appellee  recorered  jndgmttit  In  the 
justice's  court  and  on  ai^)eal  In  t2ie  county 
court  for  the  amount  sued  for. 

The  following  contract  had  been  mtered 
Into  between  apptilee  and  ai^lant  as  the 
agent  of  F.  Frow  and  ESlza  D.  Frow :  "San 
Antonio,  Texas,  Augnat  7,  1906.  Becetved 
fnmi  Cornelius  A.  Balrd,  one  hundred  and 
fifty  dollars,  earnest  money,  to  dose  sale 
to  house  and  lot  at  407  Locust  street,  San 
Antonio.  Tex.,  at  total  price  of  three  thou- 
sand dollars;  terms  of  payment  three  han- 
dred  dollars  In  sixty  days,  and  assumption 
of  $2,000  due  hi  monthly  Inatallm^ts  of  (25 
a  montta  Including  8  per  cent  Interest,  title 
to  be  perfect,  or  to  be  made  perfect,  or  this 
earnest  mon^  to  be  refunded.  Deed  at  ex- 
pense of  seller.  City  taxes  to  be  paid  to 
June  1,  1906.  State  and  county  taxes  to  be 
prorated  to  August  1, 1906.  Deal  to  be  closed 
on  or  before  15  days  after  delivery  of  ab- 
stract. W.  S.  Conness,  Agent  for  F.  Frow, 
Eliza  D.  Frow.  We  accept  the  foregoing  con- 
tract Cornelius  A.  Balrd.  Signed  in  Du- 
plicate." ' 

The  contract  was  to  buy  the  property  for 
$3,000,  as  was  admitted  by  both  parties,  $300 
in  cash,  $200  In  60  days,  and  tbe  assump- 
tion of  an  indebtedness  of  $2,500,  which  was 
to  become  due  In  monthly  installments  of 
$25  and  was  to  bear  8  per  cent  interest.  The 
contract  failed  to  designate  and  describe  the 
indebtedness  assumed  by  appellee,  bat  the 
evidence  showed  that  it  was  one  due  by  Frow 
and  wife  to  Mrs.  Mabel  Luter  on  tbe  land 
that  was  the  subject  of  tbe  contract  That 
debt  bore  Interest  at  the  rate  of  8  per  cent 
per  annum  from  March  8,  1906.  There  can 
be  but  one  construction  put  upon  the  lan- 
guage of  tbe  contract,  and  that  is  that  In- 
terest was  to  be  paid  on  the  $2,500  indebt- 
edness assumed  by  appellee,  and  that  the 
amount  of  interest  due  each  mouth  was  In- 
cluded in  the  monthly  payment  of  $25.  There 
was  no  occasion  to  mention  Interest  In  tbe 
contract  If  It  was  not  to  be  paid  and  appel- 
lee was  charged  with  knowledge  of  the  terms 
of  the  note  given  by  the  Frows  to  Mrs.  Lut- 
er. He  saw  and  talked  with  Mrs.  Luter 
about' the  purchase  of  the  property  on  the 
day  of  the  execution  of  the  contract  and 
before  its  execution.  It  was  not  pleaded  nor 
proved  that  appellant  had  deceived  him  about 
the  Luter  debt,  and  the  plain  terms  of  the 
contract  placed  him  upon  notice  of  the  na- 
ture of  the  debt 

By  the  terms  of  the  contract,  appellant, 
as  agent  for  Frow  and  wife,  bound  them  to 
furnish  appellee  an  abstract  of  title.  Tbe 
abstract  was  furnished  and  showed  a  per- 
fect title  to  the  land;  the  only  Incambrance 


upon  It  being  Uie  $2,500  wbidi  appellee  had 
agreed  to  assume.  No  refusal  to  pay  the 
taxes  or  Insurance  pranloms  upon  the  part 
of  the  Frows  was  shown.  Fraud,  misrep- 
resentation, or  mistake  was  not  allied  or 
proved.  If  ai^ltee  did  not  know  all  about 
the  note  held  by  Mrs.  Luter,  It  was  his  fault 
He  accepted  the  abstract  of  title  and  took  It 
to  hie  attorn^  after  be  had  be«i  shown  a 
copy  of  the  note  by  Mrs.  Luter.  Appellee 
did  not  contradict  the  statement  made  by 
Frow  that  twice  on  the  day  before  the  om- 
tract  was  made  he  had  foUy  explained  to 
appellee  that  "the  price  was  $3,000,  $300  cash, 
$200  in  60  days,  and  $2,000  In  monthly  In- 
stallmmts  of  $25  per  month  with  Interest 
at  8  per  cent"  Appellee  declared  the  trade 
off  before  he  saw  the  abstract  before  he 
knew  the  state  of  tbe  title,  and  before  he 
knew  whether  or  not  the  owners  of  the  land 
would  pay  the  taxes  and  Insurance.  These 
matters  could  not  have  Influenced  his  action 
in  breaching  the  contract 

There  is,  iwe  think,  but  one  reasonable 
construction  that  could  be  placed  upon  the 
language  of  the  contract  and  that  Is  that 
$25  a  month  was  to  be  paid  on  the  debt  and 
that  in  the  $25  was  Included  the  interest  due 
each  month ;  the  balance  of  the  payment  of 
course  going  as  a  payment  on  the  principal. 

The  conrt  stated  to  the  jury  tlut  appellee 
based  his  suit  on  the  fticts  that  the  orig- 
inal abstract  of  title  was  not,  bnt  only  a 
copy  of  It  furnished  appellee,  and  tbat  the 
debt  was  in  excess  ot  $2,500,  and  Instructed 
them  that  if  a  copy  of  tbe  abstract  of  title 
was  famished  appellee,  and  he  refused  to 
acc^t  It,  or  If  the  debt  was  In  excess  of 
$2,500,  then  the  jury  was  to  find  tor  appel- 
lee. There  was  no  controversy  about  the 
abstract  being  a  true  coj^  of  Uie  original 
which  was  furnished  by  an  abstract  compa- 
ny, and  a  supplemental  abstract  by  that  com- 
pany was  furnished.  The  title  was  prononnc* 
ed  good  by  appellee's  counsel,  who  reported 
on  bts  examination  of  tbe  abstract  on  Au- 
gust 18.  1909.  Before  that  time  appellee  had 
informed  appellant  that  he  would  not  com- 
ply with  the  terms  of  the  contract  Xo  de- 
mand was  ever  made  on  Frow  and  wife,  or 
on  appellant  for  another  abstract  Appel- 
lee testified  that  he  mailed  tbe  (pinion  of 
bis  attorney  to  appellant,  but  when  It  was 
mailed  does  not  appear  In  the  record.  He 
swore  that  he  did  not  Inform  appellant  aft- 
er his  attorney  had  pronounced  the  title  good, 
that  he  was  ready  to  perfect  the  purchase 
of  the  land.  The  earnest  money  was  not 
paid  to  Frow  until  several  days  after  the 
15  days  had  expired.  The  court  refused  to 
allow  appellant  to  show  that  his  attorney 
had  notified  appellee  In  writing  that  the 
FrowB  were  ready  to  folly  comply  with  tbe 
contract  of  sale  In  every  respect 

The  evidence  Indicates  a  desire  ou  the  iHirt 
of  appellee  to  avoid  tbe  contract  before  be 
had  learned  anything  about  the  abstrai^  the 
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Innmno^  and  tbe  taxes.  Hum  matters,  it 
seems,  were  raked  np  afterwards  to  sustain 
and  Justify  fais  breach  of  the  coDtract 

It  Is  the  law  that  if  an  agent,  standing  in 
the  posltloa  of  a  stafc^older,  receives  mon^ 
to  be  i>ald  over  upon  the  han;iaikliig  of  a  cer- 
tain cmtlng^icy  or  tbe  imrformance  itf  oer> 
tain  conditions,  and  makes  a  payment  to  tbe 
Iffliicfpal  btfore  the  liappeoing  of  the  con- 
tingmcy  or  the  performanoe  of  tbe  condl- 
tloDB,  be  wooU  be  liable  to  tbe  party  found 
to  be  entitled  to  ncdve  tbe  money.  Mech. 
Aseney,  |  668.  Appellee  has  not  proved  a 
case  bringing  appellant  within  the  pnrvlew 
and  efEect  of  that  ml&  Tbe  Gonixact  having 
been  made  In  die  name  of  tbe  prlncUml;  tbe 
asoit  conld  be  held  liable  only  in  case  of 
fraud,  deceit,  or  misrepresentation  (m  bis 
part  In  this  case,  If  appellant  knew  that 
hie  principal  had  breached  the  contract  be- 
fore he  paid  tbe  fwrfeit  money  over  to  him, 
tbe  agent  wonld  be  llaUe;  bat  the  erldokce 
failed  to  disclose  mcb  a  state  of  facts.  The 
facts  showed  that  appellee  had  fully  made 
up  bis  mind  to  breadi  tbe  contract  b^re  any 
opportunity  was  given  to  appellant  or  bis 
principal  to  peEfwm  It 

The  Jndgmfflit  Is  reversed,  and  Judgment 
here  rendered  that  appellee  take  nothing  by 
bla  suit  and  that  ai^lant  recover  all  costs 
In  this  behalf  expended. 


GRIFFIN  et  al.  v.  TERRY  et  aLt 

(Court  of  Civil  Appeals  of  Texas.    Oct  23, 
1900.    On  ReheariDK.  Dec.  11,  1909.) 

1.  Shkrhvb  and  Constabus  (f  139*)— liu* 

BIUTIKS  or  SUBETIES. 

One  claimlag  title  to  property  attached  as 
the  property  of  a  debtor  and  obtaining  on  ap- 
peal  a  jadgment  directing  the  clerk  of  the  trial 
court  to  turn  over  to  him  the  proceeds  of  a 
sale  of  the  property  may  recover  fnnn  the  sheriff 
and  tbe  sureties  on  his  indunnlty  bond  the  full 
value  at  the  property,  where  the  clerk  did  not 
turn  over  any  at  the  proceeds  because  they  had 
been  paid  out  on  the  jadgment  in  the  attach- 
ment case  before  the  return  to  the  trial  court 
of  the  mandate. 

[Ed.  Note.— For  other  cases,  see  Sherilb  and 
Constables,  Dec.  Dig.  I  139.*] 

On  Rehearing. 

2.  Appeai,  and  Ebbcs  ({  TO*)— "Final  Judg- 
ment." 

A  jadgment  which  in  no  way  disposes  of  a 
party  made  a  defendant  is  not  a  "final  judg- 
ment" and  is  not  appealable. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  484 ;  Dec.  Dig.  g  79.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  pp.  2774-2798;  vol.  8,  p.  7663.] 

3.  Affeai.  and  Ebbob  9  79*>— Fikai.  Jcdo- 

HENT. 

Where  the  petition  complained  of  a  cor- 
poration as  a  defendant  and  alleged  that  the 
individual  defendants  were  the  sole  stockholders 
of  Che  corporation,  which  had  become  defnnct 
and  the  judgment  disposed  of  the  individoals, 
the  Jof^nnent  was  final  as  against  the  objection 


that  it  did  not  dispose  of  Uie  oozpOTatlon,  and 

was  appealable. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {I  484-498;  De&  Dig.  I  79.*] 

Appeal  from  District  Courts  Dallam  Coun- 
ty; J.  N.  Browning,  Judge. 

Action  by  Eugene  Terry  and  others  against 
J.  E.  Griffin  and  others.  From  a  Jud^ent 
for  plaintiffs  and  In  favor  of  a  defendant 
against  codefaidants,  the  latter  appeaL  Af- 
firmed. 

H.  H,  Cooper  and  O.  B.  Reeder,  for  ap- 
peUants.  B.  BL  Stalcnp.  J<Ad  W.  TIale,  and 
Wallace  ft  Lumpkin,  for  appellees. 

SPBER,  J.  A  statement  of  this  case  wlU 
be  found  by  reference  to  the  report  of  a 
former  appeal,  wherein  the  present  appellee 
vas  the  appellant  reported  in  96  S.  W.  7a 
The  appellee  on  tbe  last  trial  recovered  Judg* 
ment  for  $1,200,  representing  tbe  value  of 
the  goods  taken  -under  the  circumstances 
shown  In  the  report  ot  the  case  referred  to, 
and  J.  B.  Orlffln  and  Lenora  White,  execu- 
trix of  the  estate  of  E.  W.  White,  deceased, 
the  sureties  on  Sheriff  Webb's  Indemnity 
bond,  againat  whom  Judgment  was  rendered 
over  in  the  sberitTs  fftvw,  have  appealed. 

On  tbe  measure  of  appellee's  damage,  the 
court  instructed  the  Jury  as  follows:  **If 
yon  find  for  the  plaintiff  under  the  fore- 
going  InstmcticMis,  then  you  will  Assess  his 
damages  at  such  sum  as  you  may  find  and 
believe  from  the  evidence  to  be  the  reason- 
able market  raloe  in  Dalhart  Tex.,  of  the 
goods  taken  at  the  date  of  their  selsure  and 
conversion."  Appellanto  atteck  the  correct- 
ness of  this  charge  and  Insist  that  special 
charges  submitted  by  them  should  have  been 
given,  to  the  effect  that  the  recovery  by  ap- 
pellee should  be  diminished  by  the  amount 
of  the  sum  of  money  for  whliA  the  goods 
were  originally  sold,  and  which  the  clerk 
had  been  ordered  by  the  prior  Judgment  of 
this  court  to  turn  over  to  appellea  We  held 
on  the  former  appeal  that  there  vras  no  Incon- 
sistency in  appellee's  exerdslng  the  right  to 
sue  the  sheriff  for  the  illegal  selsure  after 
he  had  claimed  the  goods  in  the  original  at- 
techment  suit  Appellante'  liuitstence  now 
is  that  appellee,  having  fflnally  secured  a 
Judgment  in  the  attachment  snit  directing 
the  clerk  to  turn  over  the  proceeds  of  the 
sale  to  him,  should  not  be  permitted  to  re- 
cover the  full  value  of  the  goods  from  the 
sheriff  and  hla  bondsmen,  notwithstanding 
the  clerk  never  In  fact  tnmed  over  such 
proceeds  to  him,  because  they  had  been  paid 
out  on  the  Judgment  of  tbe  county  court  in 
the  attachment  case;  ho  supersedeas  bond 
having  been  filed  by  tbe  appellee.  But  we 
cannot  assent  to  such  a  proiwsltlon.  It  Is 
IQ  the  nature  of  a  plea  of  accord  without 
satistecdon.  The  former  Judgment  did  not 
run  against  the  sheriff  or  any  of  the  present 
appellants,  but  was  no  more  than  an  ordo* 


•For  etltw  mm  am  sams  ti^le  and  section  NUMBKR  In  u«g.  A  Am,  Digs.  1907  to  oate,  A  Rsporter  Indexes 
t  Writ  of  error  denied  by  Supreme  Court  January  It,  1910. 
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to  the  cleric  to  tnni  over  fundfl  prestimably 
In  his  hands,  bnt  which  In  fact  had  been 
paid  ont  under  the  Judgm^t  <tf  the  court 
Under  such  circumstances  the  apptile*  vas 
entitled  to  recorer  against  the  sheriff  and 
his  bondsmen  the  full  valne  of  the  goods  un- 
lawfully taken  by  him. 

The  court's  failure  to  submit  to  the  Jury 
the  issue  of  tiie  liability  of  the  Kemp-Amar- 
lllo  Grocery  Company  and  others  Is  account- 
ed for  by  the  recitation  In  the  Judgment  that 
.counsel  for  all  the  defendants  requested  the 
omission,  agreeing  that,  If  Judgment  should 
be  rendered  in  favor  of  the  plaintiff  against 
the  defoidant  Webb,  a  similar  Judgment 
should  be  rendered  over  against  the  other 
defendantSt  which  was  accordingly  done. 
Having  thus  consented  to  such  course,  ap- 
pellants cannot  now  complain  of  It  Be- 
Bldea,  It  Is  difficult  to  see  how  such  failure 
could  In  any  event  affect  the  recovery  against 
these  appellants. 

No  other  errors  are  assigned,  and  the 
Judgment  la  therefore  affirmed. 

On  Rehearing. 

Appellants  J.  E.  Orlffln  and  Lenora  White 
and  appellees  Webb,  Cain,  Gober,  Jenkins, 
and  Woods  have  filed  their  motions  asking 
tar  a  rehearing.  Nothing  new  la  presented 
in  these  motions,  and  we  see  no  reason  to 
change  onr  views  heretofore  expressed  lu 
the  opinion  affirming  the  case.  We  think 
It  proper,  however,  in  overruling  the  motions 
and  refiulng  to  dismiss  tbe  appeal  on  the 
ground  urged  by  tbe  above-named  appellees, 
to  wit,  tiiat  tbe  Judgment  below  did  not  dis- 
pose of  all  of  the  parties,  to  state  the  ground 
of  our  holding,  since  we  did  not  give  such 
reasons  In  the  former  opinion.  The  specific 
complaint  Is  that  the  Kemp-Amaiillo  Gro- 
cery Company,  a  corporation,  was  made  a 
party  defendant  In  the  district  court,  and 
that  the  Judgment  of  tiie  district  court  In 
no  way  disposes  of  such  defendant  Of 
coarse,  if  this  were  true,  tbe  motltm  is  well 
taken  and  diould  have  been  sustained  in  the 
first  place.  It  Is  true  tbe  plaintiffs'  petition 
complains  of  the  Kemp-Amarlllo  Grocery 
Company,  a  corporation,  as  one  of  tbe  de- 
fendants in  the  action;  but  the  plaintiffs 
further  allege:  "That  the  defendants  M. 
lASker,  J.  T.  Groce,  J.  A.  Kemp,  G.  W.  Wil- 
son, and  Bruno  Blchter  were,  at  and  before 
the  issuance  and  levy  of  said  writ  of  at- 
tachment, the  sole  and  cmly  stockholders  of 
the  defendant  corporation,  Kemp-Amarlllo 
Grocery  Company;  that  since  the  filing  of 
said  salt  out  of  which  said  attachment  is- 
sued, and  at  this  time,  plaintiff  is  informed 
and  charge  that  said  corporation  has  be- 
come defunct  and  no  longer  exists,  and  said 
corporation  baa  not  within  the  knowledge  of 
plaintiff  any  property  or  assets  out  of  which 
a  money  Judgment  could  be  made,  and  has 
not,  so  far  as  plaintiff  is  Informed  and  be- 


Ueves,  aufflcient  money,  property,  or  effects 

out  of  which  to  make  tlie  mmey  claimed  by 
plaintiff  in  this  suit"  The  Jndgment  does 
dispose  of  the  defendants  who  are  alleged  to 
be  the  only  stockholders  of  tbe  dtfonct  c(w>- 
poratlon.  We  hoM  the  Judgmoit  to  be  flniO. 
and  that  its  efltect  is  to  dispow  <tf  all  the 
parties  to  the  suit  It  Impliee  a  flndlng,  in 
accordance  with  tbe  allegattoma  of  tte  lietl- 
tion.  that  tbe  Kemp-Amarlllo  Grocny  Com- 
pany Is  no  Umger  In  existence,  and  In  dla- 
poelng  of  all  of  Its  stockholden  the  com- 
pany itself,  under  tbe  all^tl(»ui  of  tba  peti- 
tion. Is  effectually  disposed  of. 

Tbe  motions  for  rehearing  are  therefore 
overruled. 


WBIL  V.  MARTINEZ  et  aL  f 

(Court  of  Civil  Appeals  (rf  Texas.    Nov.  10, 
190a   Rehearing  Denied  Jan.  6,  19ia) 

L  VbITDOE    AlfU    PtJBCHASER    (J  296*)— PeB- 

FOBUANcx  or  CoNTBACT— Remedies  of  Ven- 

DOB. 

Plaintiff  contracted  to  sell  m  specified  num- 
ber of  acres  out  of  each  of  several  tracts  of 
land,  and  the  contract  provided  that  all  the 
acres  should  be  sltaated  in  one  Bolid  body,  and 
that  in  case  they  were  not  so  situated  the  vendee 
might  at  his  option  refuse  to  take  any  of  tbe 
lands,  or  might  take  all  of  them,  or  any  oart 
thereof,  as  he  might  elect,  and  that  any  of^  the 
tracts  not  partitioned  might  be  considered  by 
the  vendee  as  imperfect  title,  and  that  the  ven- 
dor should  have  them.partitioned  and  have  the 
entire  acreage  surveyed  in  one  solid  body.  Some 
of  the  tracts  were  unpartitioned,  and  thereafter 
the  lands  were  surveyed  in  a  solid  body  and  a 
deed  thereof  given,  and  the  same  day  the  vendee 
executed  an  agreement  to  pay  tbe  purchase  price 
for  the  lands  in  two  of  the  tracts  upon  the 
execution  or  securing  of  deeds  or  decrees  of  par- 
tition, the  vendor  to  secure  such  deeds  or  de- 
crees, and  a  vendor's  lien  was  given,  the  vendee 
in  the  meantime  to  remain  In  possession  with- 
out rent  or  char^.    The  vendee  after  certain 

Eiartition  proceedings  refused  to  pay  for  tbe 
and  in  one  of  the  tracts  on  the  ground  that 
it  was  not  in  a  solid  body  with  the  remainder. 
Held,  that  the  contract  of  sale  containing  the 
option  provision  was  not  abrogated  after  the 
execution  of  the  deed  and  vendor's  lien  con- 
tract, BO  that  the  vendor  waa  bound  without 
condition  to  have  such  partition  made  as  should 
be  satisfactory  to  the  vendee;  but  tbe  refusal 
of  the  vendee  to  pay  for  tbe  lands  An  the  ground 
stated  by  him  amounted  to  an  election,  gov- 
erned by  the  original  contract  and  the  vendor 
was  entitled  to  recover  the  tract  In  qneition. 

[Ed.  Note.— For  other  cases,  see  Yendor  and 
Purchaser,  Dec  Dig.  f  206.*] 

2.  Appeal  and  Bbbob  (S  742*)— AssiomnERTS 

07  Erbob. 

An  assignment  of  error  assailed  the  find- 
ings of  fact  on  the  ground  that  there  was  no 
evidence  to  sustain  them,  and  the  propfisition 
under  the  assignment  was:  "A  finding  of  fact 
by  the  court  should  reflect  the  spirit  and  sub- 
stance of  the  matters  from  which  he  finds,  othei^ 
wise  tbe  finding  la  Insufficient  and  should  not 
be  sustained."  The  statement  did  not  pretend 
to  show  from  the  evidence  that  the  facts  so 
found  were  not  supported  by  evidence.  Held, 
that  the  assignment  would  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  §  742.*] 


•For  oilier  catas  •«•  ■ama  topic  and  section  NUUBIDR  lo  D«c  *  Am.  Digs.  1907  to  data.  *  R«pMtv  Indtass 
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&  Apfeal  Am  Bbbob  (|  742*>— AtuenBCBinB 

OF  Kbbob. 

Aa  asaignmect  of  error  was  directed  to 
conclusioDS  of  fact  by  the  trial  court,  and  in 
tbe  atateiDMlt  wu  set  ont  certaia  eridence  con- 
tnTT  to  the  fiodiDga ;  bat  it  waa  not  atated  dl- 
reciiy  or  by  Inference  that  it  was  all  the  evi- 
dence on  tbe  qaeation.  Held,  that  it  coald  not 
be  heid  that  the  conclaaionB  were  not  Bopported 
hj  evidence. 

fBd.  Note.— For  other  caaei,  Ma  Appeal  and 
Error.  Dec.  Dig.  I  742.*] 

4.  Apfeai,  AMD  Ebbob  (|  742*)— AsaxamiEinB 

or  Bbbob.  ^ 
Where  an  essifnment  of  error  aasalled  a 
coDcInsion  of  fact  of  the  trial  court  that  the 
rental  value  of  land  from  a  certain  date  was 
not  less  than  a  certain  amount,  and  the  state- 
ment waa  to  tbe  effect  that  tbe  finding  was 
objected  to  beeauae  it  fixed  the  date  of  rent 
frtHD  a  certain  date»  the  Basigninent  would  be 
OTermled. 

[EM.  Note.— For  other  case*,  tee  Appeal  and 
Error,  Dec  Dig.  |  742.«] 

5.  VEIfDOB  AHD  PURCHABBB  (f  198*)  —  COV- 
BTBncTXOH  or  ConXBAOT. 

The  owner  of  a  tract  of  land  conveyed  a 
certain  number  of  acres  under  a  contract,  where- 
by tbey  were  to  be  dtnated  in  a  solid  body.  It 
being  agreed  that  the  vendor  abonld  bring  about 
Itartitiona  to  accomplish  such  result,  and  that  In 
case  they  were  not  so  situated  the  vendee  might 
refuse  to  take  any  of  the  lands  or  all  or  any 

ftart  as  he  might  elect;  tbe  vendee  to  remain 
D  possession  without  rent  or  charge.  Be  re- 
fused to  take  some  of  the  lands  on  the  ground 
tbat  they  were  not  in  a  solid  body  with  the 
remainder.  Held,  in  a  suit  by  tbe  vendor  to 
recover  the  lands  the  vendee  had  elected  not  to 
take,  tbat  tbe  vendee  should  pay  rent  for  them 
from  tbe  date  the  vendor  acquiesced  In  the 
election:  it  appearing  tbat  up  to  that  time 
negotiations  between  tbe  parties  had  continued. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  1  196.*] 

6.  Vkhdob  and  Pubchasbb  (i  201*)— Beue- 

DIES  OF  VENDOB. 

Tbe  vendee  was  entitled  to  payment  for 

Eermanent  and  valuable  improvements  placed 
y  him  on  the  lands  in  controversy. 
[Ed.  Note.— For  other  cases,  see  Tendor  and 
Purchaser,  Cent  Dig.  H  414-^17;  Dec.  Dig. 
I  201.«] 

7.  Vbnoob  and  Pubohabbb  (S  296*)— Reus- 
DIBS  or  Vbndob. 

The  vendee  having  denied  the  vendor's  right 
to  demand  payment  for  tbe  lands  in  controversy 
or  to  recover  tbe  land  and  having  resisted 
such  claims  by  litigation  extending  through  six 
rears,  and  the  lands  having  largely  increased 
in  value,  it  was  proper  not  to  allow  the  vendee's 
offer  to  take  the  lands  and  pay  what  the  court 
might  find  to  be  due  tbe  venooK 

[Ed.  Note.— For  other  cases,  see  Tendor  and 
Purchaser,  Dea  Dig.  1  29&*] 

Ai^eal  from  District  Gonrt,  Nueces  Coun* 
ty :  W.  B.  HoiAina,  JTodgft 

Action  by  Bosendo  Martlnes  and  others 
against  Charles  Well.  From  a  Jndgmeot  In 
farw  of  plalntUb,  dstendant  an>ealB.  Be- 
formed  and  affirmed. 

Q.  R.  Scott  A  Pope  and  W.  L.  Dawson,  for 
appellant  James  B.  WellB  and  F.  W.  Sea- 
bury,  for  appellees. 

REESE,  J.  Roeendo  Martlnes  and  others 
Institnted  this  suit  against  Charles  Weil  for 
tbe  recovery  of  ceftaln  lands  embraced  In  a 


deed  from  itlalntUBi  to  defendant  and  a  con- 
tract contemporaneons  therewith  expressly 
retaining  a  lien  on  said  lands  until  the  piir> 
chase  mon^  was  paM,  and  csncellatlon  of 
said  deed  as  to  the  land  embraced  In  tbe  pe- 
titiim,  fbr  rents,  damages,  etc;  There  was  an 
altematlTe  prayer  for  Judgment  for  the  pur- 
chase money  in  the  erent  idatntifAi  were  held 
not  entitled  to  recover  the  land.  The  suit 
was  instituted  In  1902. 

The  material  averments  of  the  petition 
are:  That  on  August  1,  1899,  plaintiffs,  to- 
gether with  their  ancestor,  Oertmdis  Mar- 
tines,  since  dead,  whose  rij^ts  they  hold, 
entered  Into  a  written  contract,  by  the  terms 
of  which  tbe^  contracted  to  sell  to  defend- 
ant a  large  body  of  land,  consisting  of  ser- 
eral  different  tracts,  for  the  price  of  fl  per 
acrew  Among  the  tracts  embraced  In  the  con- 
tract, all  of  which  are  set  ont  in  the  peti- 
tion, to  which  the  contract  is  attached  as  an 
exhibit,  are  4,715  acres  out  of  the  "Palltos 
Blancos"  grant,  6,412  acres  out  of  the  "Agna 
Nueva  de  Arriha"  grant,  and  4,067  acres  ont 
of  "La  Norla  de  Santo  Domingo"  grant  We 
will  hereafter  speak  oi  these  grants  as  "Pal- 
ltos." "Domingo,"  and  "Arriba."  There  were 
the  usual  proTlBloDS  about  furnishing  deeds 
and  proof  of  title  on  the  part  of  plaintiffs 
and  examination  and  a^qproval  of  same  by 
defendant  before  payment  of  purchase  mon^. 
This  contract  has  the  following:  "The  par- 
ties further  declaring  their  understanding 
that  all  of  said  lands  were  situated  in  one 
solid  body,  and  If  It  should  be  discovered 
that  tbey  are  not  ao  situated,  then  defendant 
might  at  bis  option  refuse  to  take  any  of 
said  lands,  or  might  take  them  all,  or  any 
portion  of  them,  as  he  ml|^t  elect,  if  the 
parties  to  said  contract  shonld  be  satisfied ; 
and  that  any  of  said  tracts  of  land  that  were 
not  partitioned  might  be  considered  by  de- 
fendant as  imperfect  title,  and  tbat  the  other 
parties  thereto  should  proceed  to  have  them 
duly  partitioned,  and  tbat  they  should  also 
have  said  30,370  acres  of  land  surveyed  in 
one  solid  body  and  incorporate  tbe  field  notes 
of  the  survey  In  their  deed." 

Tbat  in  pursuance  of  this  contract  plain- 
tiffs presented  to  defendant  abatracts  and  * 
proofs  of  title  which  were  examined  by  him, 
and  certain  defects  suggested,  which  were 
corrected  by  plaintiffs,  and  on  or  about  Oc- 
tober 1.  1899,  defendant  approved  said  titles 
in  all  respects,  except  only  that  the  lands  In 
the  "Palifts,"  "Arriba,"  and  "Domingo" 
grants  were  unpartitioned,  and  defendant  de- 
clined to  take  or  pay  for  said  unpartitioned 
lands,  until  tbey  should  be  partitioned,  but 
defendant  agreed  to  accept  from  said  vendors 
their  deed  to  all  of  the  land  embraced  In  a 
survey  thereof  to  be  made  by  a  surveyor  of 
his  selection,  including  portions  equal  to 
their  undivided  Interests  In  said  unpartition- 
ed lands,  and  to  pay  for  the  same  except  the 
unpartitioned  tract,  at  once,  upon  dellve^ 


•For  otbw  eassa  sss  saaM  tople  and  aeetlai  NUHBBR  In  Dee.  A  An.  Diss.  IHT  te  data,  *  Beporter  ladaass 
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of  the  deed,'  anfl  to  pay  tor  the  nmalnder 
when  partitioned ;  the  deferred  payments  to 
be  secured  In  some  manner  to  be  later  agreed 
upon.  That  thereupon  said  lands  w»e  sur* 
T^ed  1^  a  surveyor  ejected  by  defendant, 
and  a  map  thereof  submitted  to,  and  approv- 
ed by,  defendant,  and  on  December  4,  1890, 
plalntlfh  delivered  to  dtfendant  a  deed  em- 
bracing, 1^  field  notes,  all  of  said  lands,  in- 
cluding 4,256.64  acres  of  the  Palltos,  S.004 
acres  of  tiie  Arriba,  and  3,523.1  acres  out  of 
the  Domingo  grants,  total  of  81,69&14  acres 
varying  In  some  respects  from  the  quantity 
mmtloned  In  the  original  contract,  but  ac- 
cepted by  defendant  as  a  compliance  there- 
with. The  porchase  price  of  all  said  lands, 
except  those  In  the  three  surveys  mentioned, 
was  paid  in  cash,  and,  with  regard  to  the 
latter,  on  the  same  day  the  parties  execut- 
ed a  contract,  reciting  the  conveyance  afore- 
said, and  also  that  the  land  In  the  Palltos 
grant  had  been  arranged  and  paid  for.  de- 
fendant acknowledged  a  vendor's  lieu  upon 
the  land,  in  the  Arriba  and  Domingo  grants, 
to  secure  the  payment  of  the  purchase  money 
thereof,  to  wit,  $1  per  acre. 

The  contract  is  made  a  part  of  the  peti- 
tion as  "Exhibit  O,"  from  which  It  appears 
that  the  defendant  agreed  to  pay  for  the  land 
conveyed  to  him  in  the  Arriba  and  Domingo 
grants,  respectively,  "whenever  prcHjer  deeds 
or  decrees  of  partition  may  be  procured  by 
and  between  said  grantors  and  the  other 
owners  of  the  whole  of  said  two  tracts  of 
land,  whereby  the  parts  and  portions  con- 
veyed to  me,  in  said  deed  of  conveyance,  are 
deeded  or  decreed  to  said  grantors  or  to  de- 
fendant, said  deed  of  conveyance  being  re- 
ferred to  for  a  more  particular  description 
of  all  lands  above  mentioned."  This  contract 
has  the  following  further  provision:  "It  be- 
ing understood  by  and  between  all  the  par- 
ties to  said  deed  that  the  grantors  therein, 
vrlll,  as  soon  as  practicable,  have  said  two 
last-named  tracts  partitioned  between  all  of 
the  parties  who  may  be  Interested  therein, 
whether  equitable  or  legal  title,  and  wUl 
secure  such  partition  deeds,  or  decrees  of  par- 
tition, or  both,  betwera  all  of  said  parties 
who  may  be  bitorested  In  said  two  tracts,  or 
either  of  them,  as  will  meet  with  the  ap- 
proval of  myself ;  and  until  said  deeds  or  de- 
crees of  partition  are  had,  I  am  to  remain  In 
full,  complete  and  Independoit  and  sole  pos- 
session of  all  of  said  lands  descrtbed  In  said 
deed,  without  rent  or  toll  of  any  kind  for  the 
use  thereof,  or  the  use  of  any  portion  thereof, 
and  that  as  soon  as  said  deed  or  decrees  of 
partition  are  bad  by  the  said  grantors,  I  wlU, 
on  th^  donand.  pay  In  the  dty  of  Gorpns 
Ghrlstl,  the  balance  of  said  purchase  money, 
provided,  they,  at  Qie  same  time,  presoit,  of- 
fer and  dellvw  to  me,  In  the  said  dty  of  Cor- 
pus Chrlstl,  a  full,  complete  release  from 
this  Instmmeat  and  Its  ^Cects." 

It  la  further  alleged  that.  In  pursmUioe  of 
laid  contract,  plalntllh,  Joining  with  other 


co-tmants  of  said  lands,  defendant  being  also 
a  party  plaintiff.  In  1000  Instituted  a  salt  tor 
partition  of  the  lands  In  Arriba  grant,  and 
on  March  20,  100%  secured  a  final  decree  at 
partition.  In  whidi  there  was  set  apart  to  de- 
fendant, as  holding  the  possessory  tlUe,  and 
to  these  plaintiffs,  as  holding  the  legal  title, 
6,004  acras  out  of  the  Arriba  grant,  denomi- 
nated *Wtare  41,"  the  metes  and  bonnds  of 
whldi  are  fully  set  out,  and  thereupon,  on  or 
about  April  6,  19G2,  plaintiffs  Informed  de- 
fendant of  aald  decree  and  demanded  pay- 
meat  of  the  purchase  price  of  said  5.904 
acres,  Bering  to  execute  proper  rdease  of 
the  vendor's  lien.  DeCendant  decilned  to 
make  payment  unless  plaintiffs  would  have 
the  decree  of  partition  recorded,  presait  ev- 
idence of  the  payment  of  all  back  taxes,  and 
deliver  to  him  a  full  release  of  the  vuidor's 
Hen,  all  of  which  conditions  were  complied 
with  by  plaintiffs  on  or  about  April  20,  1Q02, 
as  to  the  Arriba  land,  when  defendant  declin- 
ed to  pay  until  he  could  examine  the  origi- 
nal map  of  partition  and  satisfy  himself  that 
the  field  notes  of  share  41  corresponded 
therewith.  Plaintiffs  then  secured  such  orig- 
inal map  and  sent  the  same  to  defendant, 
whereupon,  on  or  about  May  10,  1002,  de- 
fendant demanded  that  share  41  be  survey- 
ed by  a  surveyor  of  his  selection,  wUch  was 
thereupon  done  at  plaintiffs'  expense,  and 
about  June  10,  1902,  again  demanded  of  de- 
fendant payment  for  said  land,  and  fre- 
quently during  the  months  of  June,  July,  and 
August,  1902,  repeated  said  demand,  but  de- 
fendant continuously  evaded  and  put  such 
payment  off  until  finally,  on  or  about  Septem- 
ber 8,  1002,  plaintiffs  tendered  to  defendant 
in  Corpus  Chrlstl  their  certain  deed  and  re- 
lease Id  due  form  conveying  said  share  41 
and  releasing  the  vendor's  lien,  demanding 
payment  by  defendant  of  the  purchase  price 
of  95,904,  but  that  defendant  thereafter,  on 
October  81,  1002,  refused  to  accept  such  re- 
lease and  deed  or  pay  said  money,  giving 
as  his  sole  reason  for  such  refusal  that  all 
of  the  lands  sold  should  be  In  a  solid  body, 
and  that  this  release  and  conveyance  Called 
to  comply  with  such  requirement,  and  that 
thereafter  on  various  occasions  has  repeated 
such  refusal  on  the  ground  that  there  exists 
between  share  41  and  the  lands  In  the  Santo 
Domingo  de  Abajo  gruit  (embraced  in  the 
original  deed)  a  strip  of  land  that  la  not  in- 
cluded In  any  conveyance  made  or  tendered 
to  defendant  and  not  In  fact  the  pnpegtr  ot 
plalntUh.  It  18  averred  that  such  r^usal 
on  the  part  of  defendant  constituted  an  elec- 
tion by  him,  under  the  teEms  of  the  «iglnal 
contract  of  sale,  relating  to  such  option  and 
hereinabove  set  ont  In  full,  not  to  take  the 
lands  enbraced  In  the  Arriba  grant  as  ^are 
41,  which  election  plaintiffs  declared  at  the 
time  of  audt  refusal,  and  now  dedare  th^ 
are  satisfied,  and  that  hy  virtue  of  audi  dec- 
tion  said  land  Is  exduded  from  said  contract, 
and  plalntlfli  are  entitled  to  a  reconveranca 
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thereof,  whldi  haa  been  demanded  by  them, 
whMi  has  been  rtfiued,  vUch  la  a  dond  op- 
<m  their  title  Bnt  In  the  meat  that  facta 
aet  out  ahonld  be  held  not  to  ttww  aoch  elec- 
tion, plaintiA  aver  that  they  have  had  par<- 
tlti<nied  and  let  apart  to  dafenduit,  In  aer* 
walty.  said  S,9M  acres  In  the  Arriba  grant, 
aa  share  4U  IStat  said  decree  la  final  and 
blnffing  upon  all  the  partlea,  that  they  had 
tendered  to  defendant  a  deed  and  release, 
and  are  oitltled  to  reoorer  the  snm  of  95.904, 
with  legal  interest  from  April  20, 1902,  with 
foreclosure  ct  their  Ileo. 

There  are  certain  allegatlona  with  regard 
to  the  land  In  the  Domingo  grant,  which 
need  not  be  shown.  It  la  snffldent  to  say, 
with  regard  to  this  land,  8.545  acres,  that  hj 
amended  answer  filed  In  1908  dtfmdant  «- 
pressed  himself  as  satisfied  with  the  parti- 
tion of  this  tract,  and  tendered  and  deposited 
In  conrt  the  pnrchue  price  thereat,  and  that 
matter  was  settled  by  decree  of  court  to  the 
satisfaction  of  the  parttea  by  paying  orer  to 
plalntlftM  the  numey  so  d^oslted,  less  the 
amoont  advanced  by  d^endant  to  plaintiffs 
to  pay  costs  of  the  partition  proceedings  and 
Interest,  according  to  the  terms  of  a  con- 
tract entered  Into  by  the  parties  with  regard 
thovto. 

The  petition  conclades  with  a  prayer  for 
recovery  of  the  possession  of  the  land,  can- 
cellation of  the  deed,  remoral  of  dond,  and 
for  rents  and  dam^es,  and  In  the  event  that 
plalntlflSi  are  not  entitled  to  recover  the 
land*  for  Judgment  for  Uie  purchase  money 
and  foreclosure  of  lien,  and  for  equitable  and 
general  relief.  All  of  the  written  docoments 
reforred  to  are  attached  to  the  petition  as 
exbibtta. 

To  this  petitkm  defendant  interposed  a  g«i- 
eral  demurrer,  numerous  special  eneptlons, 
goieral  denial,  and  not  guilty,  and  a  Imgthy 
qiedal  aivwer  on  tlie  facts.  Bnch  of  said 
miedal  exceptions  aa  are  material  will  be 
shown  in  the  discussion  of  the  various  asslgn- 
moits  of  cvror  based  upon  tlie  action  of  the 
court  in  overruling  ttie  same. 

Defendant  states  the  facts  stated  by  plaln- 
tltb  with  r^rd  to  the  execution  of  Uie  orig- 
inal contract  of  sale,  the  deed  itf  conveyance^ 
and  the  contract  with  r^ud  to  the  unpar^ 
tltloned  lands  and  reservation  of  the  ven- 
dor's Hen  aa  pleaded  by  pUlntlfTs,  and  with 
r^ard  to  these  lands  it  Is  allG«ed  that  It 
was  nnderstood  between  the  parties  that,  in 
keeling  with  the  tenns  of  said  contract, 
plaintlffB  were  to  have  said  unpartltioned 
lands  partitioned  and  set  apart  to  defendant 
or  tiionsdves  In  a  solid  body,  in  oomimance 
with  the  description  in  their  deed,  and  such 
partition  should  be  had  wltb  vigor  and  had 
to  the  satlstaction  of  defendant  at  the  eaiil- 
est  datSh  that  it  was  further  agreed  Uiat  all  of 
the  premises  omveyed  were  under  a  good  and 
substantial  feiioe*  especially  on  the  outer 
lines,  and  that  If  not  <m  audi  outOT  lines 
^alntUCs  would  place  It  there. 

Aa  showing  defendant's  contmtlon,  arising 


Qpon  oonstmctlon  of  the  contract  aforesaid, 
it  waa  alleged  that  the  purchase  money  of 
the  unpartlttoned  land  was  not  to  be  paid 
on  til  the  'lauds  were  partitioned  and  set 
apart  to  defendant  according  to  tiie  descrip- 
tion in  the  deed,  and  with  the  aniroval  of 
defendant,  and  until  this  waa  done  defendant 
was  to  have  exclusive  possession  of  the  land 
described  in  the  deed  without  rent  or  toU  of 
any  kind.  It  was  averred  that  the  land  In 
the  Arriba  grant  had  not  been  iwrtltloned  in 
accordance  with  the  tarns  of  the  agrennait 
so  as  to  form  a  solid  body  with  the  other 
lands  conveyed,  nor  so  as  to  give  to  defend- 
ant the  lands  oat  of  that  grant  Included  In 
the  field  notes  of  land  conv^ed  1^  the  deed, 
but  that  according  to  said  parUti<m  the  land 
described  In  the  deed  Is  not  set  apart  to  de- 
fendant, but  a  dlffermt  tract  of  dUferent 
sliape,  and  leaving  a  strip  of  land  s^Huratlng 
said  tract  from  the  other  lands  conveyed  to 
defendant,  so  that  the  entire  tract  would  not 
be  in  a  solid  body. 

It  is  alleged  that  plaintUb  have  wholly 
faUed  to  comply  with  provlaiona  <tf  their 
said  contracts  as  aforesaid,  and  to  have  set 
aside  to  defendant  the  lands  out  of  the  Ar- 
riba grant  as  agreed,  so  that  he  might  pay 
the  balaiu»  of  tbn  purchaee  money  which  It 
is  alleged  he  has  been  at  all  times  ready,  able, 
and  willing  to  do,  as  bochl  as  plalntlirs'  have 
complied  wifli  their  contracts;  bnt.  In  the 
evnt  the  court  should  find  that  plainttfb 
have  compiled  with  their  part  of  said  agree- 
ments by  doing  the  things  undertaken  to  be 
done  them,  then  ttie  defmdant  tenders  in 
court  sudi  anaonnt  as  the  court  may  find  due 
plalntUts  under  the  terms  and  provisions  of 
said  contracta  and  agreements.  It  waa  alli- 
ed that  the  voidor's  Hen  agreemoit  executed 
in  connection  with  the  deed  constituted  a 
new,  separate^  and  binding  contract  upon  the 
parties ;  that  If  defendant  waa  a  party  to  the 
partition  suit  of  the  Arriba  lands  the  same 
waa  done  by  plaintiffs  without  his  taunriedge 
or  consent,  and  for  tJie  convenience  of  plaln- 
tifCs;  and  that  defendant  knew  absolutely 
nothing  about  said  suit  or  any  action  takm 
tiiereln  until  long  after  its  final  disposition, 
but  left  the  entire  control  and  managonent 
thereof  to  plalntllfa,  and  Hetendant  la  In  no 
way  bound  1^  said  decree  in  this  proceeding. 

Defendant  alleged  that,  after  the  execution 
of  the  deed,  relying  upon  ttie  agreement  of 
Idaintiffs  with  regard  to  the  lurtitlon,  he 
entered  upon  tluit  part  of  the  Arriba  grant 
conveyed  to  him,  anl  In  good  faith  has  made 
valuable  and  permanoit  inq)rovenientB,  i^ec* 
Ifying  the  same,  of  the  value  of  fl,000. 
This  answer,  being  the  first  amended  answer, 
was  filed  July  15.  1008. 

Tbe  court  overruled  defendant's  general  de- 
murrer and  special  exceptlonB,  and,  trying 
tlie  case  without  a  Jury,  rendered  Judgment 
for  idalntiffs  for  ttie  5,001  acres  of  land  of 
the  Arriba  grant  and  for  rant  thereof  fnnn 
April  1.  100%  to  April.  1008k  at  10  cents  per 
acre  per  annum,  amounting  to  |3,789Ji0,  and 
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caaceling  the  deed  aa  to  this  tract,  and  also 
canceling  the  Tendor's  Hen  as  to  the  land  In 
the  Santo  Domingo  tract.  The  decree  direct- 
ed the  payment  to  plaintiffs,  out  of  the  anm 
of  $3,545^  paid  into  the  court  by  defendant 
as  the  price  of  the  land  oat  of  the  Domingo 
tract,  the  anm  of  $1,822.70;  the  balance  of 
said  sum.  fl,722.50.  to  be  paid  to  d^endant, 
being  the  amount  found  to  be  due  htm  for 
the  $1,000  advanced  by  him  to  plaintiffs  to 
pay  costs  of  the  partition  proceedings,  with 
Interest  thereon  according  to  the  terms  of 
the  written  contract  concerning  that  matter. 
All  of  the  costs  were  adjudged  against  de- 
fendant »cept  that  portion  thereof  arising 
out  of  plaintiffs*  demand  for  the  balance  of 
the  purchase  price  of  the  Santo  Dbmlngo 
land,  wbldi  are  adjudged  against  plaintiff. 
From  the  judgment  defoidant  presents  this 
appeaL 

The  following  findings  of  fact  of  the  trial 
court  are  approved  and  adopted  by  us,  em- 
bracing all  of  the  court's  findings;  none  of 
the  objections  thereto  In  the  appellant's  brief 
being  sustained: 

"(1)  O^at  the  plaintiffs  In  this  case  now 
own.  and  are  entitled  to,  all  the  rights  and 
cause  of  action  of  one  Oertrudis  G.  Martinez 
(also  known  as  Gertrudls  Carcia  de  Marti- 
nez) hereinafter  mentioned,  who  was  their 
anceBtress,  and  who  is  now  dead,  and  of 
whom  they  are  the  sole  heirs  at  law, 

"(2)  That  on  August  1,  1809,  these  plain- 
tiffs and  said  Gertrudls  O.  Martinez  entered 
into  a  written  contract  with  the  defendant, 
Charles  Weil,  bearing  that  date,  whereby 
they  contracted  to  sell  to  the  said  Charles 
Well  80,270  acres  of  land,  more  or  less,  sit- 
uated In  Starr  county,  Tex.,  embracing,  among 
other  tracts  and  parcels  of  land,  as  recited 
in  said  contract,  5,412  acres  of  land  out  of  an 
eight-league  tract  of  land  In  said  county,  call- 
ed 'Agua  Naeva  de  Arriba,*  and  4,087  acres 
out  of  a  five-league  tract  of  land  In  the  same 
county,  called  'La  Norla  de  Santo  Domingo,' 
for  a  consideration  of  (1  per  acre,  to  be  paid 
on  the  delivery  of  possession  of,  and  a  good 
and  sufficient  deed  to,  said  premises,  and  a 
title  thereto  satisfactory  In  all  r^pects  to  de- 
fendant The  parties  therein  further  declar- 
ing their  understanding  that  'all  of  said  30,- 
370  acres,  intended  to  be  conveyed  by  this 
contract,  are  situated  In  one  solid  t>ody,  and 
If  It  is  discovered  that  they  are  not  so  situat- 
ed, then  the  party  of  the  second  part  may, 
at  his  option,  refuse  to  take  any  of  the  lands, 
or  may  take  all  of  them,  or  any  portion  there- 
of, as  he  may  elect.  If  the  parties  thereto  are 
satisfied,*  and  that  any  of  said  tracts  that 
are  not  partitioned  may  be  considered  by 
said  Well,  defendant  heroin,  as  imperfect  ti- 
tle, and  that  the  other  parties  thereto  shall 
proceed  to  have  them  duly  partitioned,  and 
that  they  shall  also  have  said  30370  acres 
suri^e^ed  In  one  solid  body,  and  Incorporate 
the  field  notes  of  the  survey  In  their  deed; 
said  contract  being  the  same  as  attached  In 
full  to  and  made  'Exhibit  A,*  to  plaintiffs' 


first  and  second  original  petition,  and  also 
by  defendant  made  a  part  of,  and  an  exhibit 
to.  defendant's  first  amended  original  answer. 

"(3)  That  at  the  time  of  making  said  con- 
tract on  August  1, 1899,  the  said  Agua  Nueva 
de  Arriba  and  La  Noria  de  Santo  Domingo 
tracts  were  unpartltloned,  as  also  was  an- 
other grant  called  'Palltos  Blancos.'  contaln- 
13,471  acres,  out  of  which  4,715  acres  were 
to  be  conveyed  under  said  contract 

"(4)  That  thereafter,  on  or  about  October 
1,  1899,  plaintiffs'  titles  to  all  of  said  lands 
were  approved  by  the  defendant,  and  that 
plaintiffs  thereupon  had  said  lands  surveyed 
In  one  solid  body,  and  that  said  survey  wa» 
also  approved  by  the  defendant  and  that 
thereafter,  to  wit  on  December  4,  1889,  tJbe 
plaintiffs  and  said  GrWtrudls  de  Martinez  ex- 
ecuted and  delivered  to  the  defendant  a  gen- 
eral warranty  deed  conveying,  or  purporting 
to  convey,  all  of  the  lands  included  within 
the  field  notes  of  said  surrey,  being  31,596.14 
acres,  end  emtraclng  5,904  acres  out  of  the 
said  Agua  Nueva  de  Arriba  tract  3,523.1 
acres  out  of  the  said  La  Noria  de  Santo  Do- 
mingo tract  and  4,246.64  acres  out  of  said 
Palltos  Blancos  grant,  which  deed,  notwith- 
standing a  number  of  variations  In  the  quan- 
tity of  land  conveyed  in  the  various  tracts 
and  parcels,  was  accepted  by  the  defendant 
as  a  sufficient  compliance  with  their  said 
contract  as  to  each  quantity;  said  deed  be- 
ing the  same  as  attached  In  full  and  made 
'Exhibit  B'  to  both  plaUitlffs'  first  and  second 
amended  original  petitions,  and  also  by  de- 
fendant made  part  ot,  and  an  exhibit  to,  de- 
fendant's first  amended  original  answer. 

"(3)  That  at  the  time  of  the  execution  of 
said  deed,  dated  December  4, 1899,  and  of  Its 
acceptance  by  defendant  Well,  the  said  La 
Noria  de  Santo  Domingo,  Agua  Nueva  de 
Arriba,  and  Palltos  Blancos  grants  were  each 
and  all  unpartltloned,  and  this  fact  warn  then 
known  to  said  defendant.  Well. 

"(6)  That  the  agreed  purchase  price,  pro- 
vided for  In  said  contract  of  August  1,  18^, 
at  the  rate  of  $1  per  acre,  for  the  said  laud 
In  the  said  Agua  Nueva  de  Arriba.  La  Noria 
de  Santo  Domingo,  and  Palltos  Blancos,  ag- 
gregating 13,683.74  acres,  was  not  paid  at 
the  time  aforesaid  deed  was  delivered,  said 
three  tracts  or  grants  being  then  still  un- 
partltloned, but  that  tlie  defendant  on  said 
December  4,  1899,  executed  and  delivered  to 
these  plaintiffs  and  to  said  Oertrudis  Garcia 
de  Martinez  a  certain  Instrument  In  writ- 
ing, bearing  that  date,  wherein  and  where- 
by, after  reciting  said  conveyance  of  even 
date  to  him.  and  his  payment  tor  the  remain- 
der of  said  lands,  and  further  redtlng  that 
the  payment  for  said  lands  In  said  PalitM 
Blancos  grant  had  also  been  arranged  and 
receipted  for.  the  said  defendant  Charles 
Well,  acknowledged,  expressly  agreed  to.  and 
created,  and  gave  plaintiffs  a  vendor's  Uea 
upon,  the  said  lands  In  said  Agua  Nueva  de 
Arriba  end  La  Noria  de  Santo  Domingo 
tracts,  to  secure  the  payment  of  tin  pon^iase 
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price  thereof  «s  pnrided  for  la  tbe  ofore- 
nia  contract  oC  sale  of  Aurust  1.  1899.  and 
undertook  and  obligated  hlmaelf  to  pay  the 
amounts  of  tbe  eald  pnrcbaae  price  of  said 
lands  revectlrely,  in  tbe  dty  of  Corpus 
Cbristl,  CTex.,  -apmi  tbe  ezecutton  or  secur- 
Ins  deeda  or  decrees  of  partition,  or  botb.  of 
said  lands,  between  all  tbe  parties  Interested 
In  said  Agaa  Nuera  de  Arriba  and  La  Noria 
de  Santo  Domingo  tracts,  or  eltb«  of  them, 
and  upon  tbe  execatlon  and  delivery  of  a 
coa^te  release  from  this  Instrument,  and 
tbe  said  Tondors  to  secure  sucb  deeds  or  de- 
crees of  partition,  and  to  bare  set  apart  to 
talm  or  them  therein  those  portions  of  said 
two  tracts  respectively  that  were  included  In 
the  aforesaid  deed  of  conveyance  to  blm,  and 
he  to  remain,  meanwhile.  In  the  possession 
of  said  premises,  without  r^t  or  charge; 
said  contract  creating  and  giving  said  ven- 
dor's lien  beli^c  the  same  as  attached  in  full 
to^  and  made  *Bxhlbtt  C  to  botb  plaintiffs' 
first  and  second  amended  original  petitions, 
and  also  by  defendant  made  part  of,  and  an 
exhibit  t<^  defendant's  first  amended  original 
answer. 

"(7)  That  thweafter,  to  wit,  in  the  year 
of  1000,  the  said  Palltos  Blancos  grant-  was 
partitioned,  and  ssld  4,256.04  acres  therein 
fully  paid  for  by  defendant  to  plaintiffs  at 
the  price  fixed  to,  and  according  to,  said  ctm- 
tract  of  August  1,  1899,  save  a  part  thereof 
held  out  by  agreement  of  the  partly.  ' 

**(8)  That  on  May  1,  1901,  defendant  paid, 
or  advanced  to  plahitlff,  the  sum  of  $1,000 
to  be  need  In  procnrli^  tbe  partition  of  said 
tracts  of  Agua  Xneva  de  Arriba  and  La  No- 
ria de  Santo  Domingo;  said  sum  (I9  written 
agreement  of  that  date  between  the  parties 
hereto)  to  bear  interest  from  said  date  at 
the  rate  of  10  per  cent,  per  annum  until  a 
settlement  should  be  had  with  the  plaintiffs 
for  tbe  balance  of  tbe  purchase  price  on  said 
lands  under  the  terms  of  said  vendra's  lien 
obligation  of  December  4,  1899,  and  together 
with  such  inter^t  to  be  credited  on  said  ven- 
dor's lloi  obllgatkm,  and  the  said  sum  with 
IntCTest  being  further  secured  by  the  written 
obligation  of  3.  B.  Monroe  and  F.  W.  Sea- 
bury,  dated  said  May  1,  1901.  whereby  they 
bound  themselves  to  the  said  Charles 
that  he  should  have  the  aforesaid  credit  on 
said  vendor's  Ilea  obligation,  and  in  default 
of  said  credit,  or  the  payment  to  him  of  the 
sum  and  intnest,  they  pnMuIsed  to  pay  to 
said  Cliarles  Well  the  aforesaid  sum  with  bi- 
terest,  and  10  per  cent  attorney's  fees,  and 
said  written  agreement  and  vrritten  obliga- 
tloQ  being  the  same  instruments  attached  In 
full  to  and  made  'Bxhlblt  A'  to  defendant's 
first  atid  second  original  answer. 

That  In  the  year  1900  a  suit  was  In- 
stltnted  in  the  district  court  of  Starr  county, 
Tex.,  for  the  partition  of  said  La  NorIa  de 
Santo  Domingo  fire-Ieegne  tract  of  land,  but 
was  subsequently  dlsmlssedf  and  that  there- 
fore, in  the  year  190T,  these  plaintiffs,  with 
the  many  co-tenants  and  owners  of  ssld 


tract,  filed  auothw  suit  In  the  district  court 
of  Nueces  county,  Tex.,  for  the  partition  of 
said  tract,  said  suit  being  numbered  4,306, 
and  entitled  John  H.  Houston  et  al.  v. 
Charles  Well  (the  defradant  herein),  and  on 
July  6,  1908,  secured  a  final  decree  of  parti- 
tion by  this  court  of  the  said  tract  of  land, 
whereby  there  was  allotted  and  set  part  of 
said  Charles  Well,  as  holding  the  equitable 
and  possessory  title  thereto  under  convey- 
ance reserving  a  vendor's  lien,  and  to  these 
plaintiffs.  In  common  among  themselves,  as 
tbe  holders  of  the  1^^  titie  th^to,  reserv- 
ed In  the  aforesaid  conveyance  to  said  Charles 
Well,  to  8,!S15.2  acres  of  land  out  of  said 
t3-act  as  and  being  share  Na  9  of  said  parti- 
tion. That  said  decree  of  partition  is  the 
same  as  Introduced  In  evidence  by  plaintiffs 
upon  the  trial  of  the  present  suit  That  no 
demand  was  made  by  plaintiffs  of  defendant 
for  the  purchase  price  of  said  land  in  said 
La  Noria  de  Santo  Domingo  tract  nor  was 
there  any  release  of  the  said  vendor's  Hen 
on  said  land  offered  or  tendered  to  him  by 
plaintiffs  prior  to  the  Judgment  herein,  nor 
did  defendant  at  any  time  before  or  after 
said  partition  offer  to  pay  cr  tender  tbe  pur- 
chase  m<Miey  thereof  until  the  tender  in 
court  faorelnafter  mentioned. 

"(10)  That  the  defendant  In  his  first  amend- 
ed original  answer  filed  herein  <m  July  15, 
1008,  alleged  that  Iw  tendered  into  comt  the 
amount  of  tbe  purchase  price  of  the  said 
3,645.2  acres  of  land  in  said  share  No.  9,  in 
the  said  La  Noria  de  Santo  DtHnlnso  tract, 
and  thereafter,  to  wit  on  July  21,  1908,  did 
In  fact  tender  Into  court  and  pay  over  to  tbe 
clerk  of  this  court  the  sum  of  $1322.98  for 
and  as  the  full  amount  of  tlie  purchase  price 
ss  provided  in  said  contract  ot  sale  between 
himself  and  plaintiffs  of  August  1,  1899,  of 
said  8,546.2  acres  of  land,  at  tbe  rate  of  $1 
per  acre,  after  deducting  therefrom  the  afore- 
said sum  of  $1,000,  with  interest  thereon 
from  May  1,  1901,  to  said  July  21,  1908,  at 
tbe  said  rate  of  10  per  cent  per  umum ;  and 
the  court  now  here  finds  the  amount  of  said 
purchase  price,  after  making  sndi  deduction, 
to  be  $1322.70. 

"(11)  That  In  the  year  1900  these  plahitiffs, 
together  with  said  Gertrndls  O.  Martinez, 
and  said  Charles  Well,  and  more  than  100 
other  co-tenants  and  owners  In  the  same 
tract  Instituted  in  the  district  court  of  Starr 
county,  Tex.,  a  suit  for  the  parUtton  ot  the 
Agua  Nueva  de  Arriba  tract  said  suit  being 
numbered  676  on  tlie  docket  of  said  eomi:, 
entitled  Lazaro  Ramlnes  et  at  v.  Manuel 
Ouerra  et  al.,  and  thereafter,  to  wit  on 
March  20,  1902,  a  final  decree  of  partition  of 
the  said  tract  was  rraidered  by  said  oourt  in 
the  aforesaid  cause,  and  in  said  deove  tiiere 
was  allotted  and  set  apart  to  said  C^u-les 
Well,  as  holding  the  eqnltoble  possessory  ti- 
tle, and  to  these  plaintiffs  (the  said  Gertrndls 
6.  Martlnes  having  died  pendbig  ssld  snlQ 
as  holding  the  l^al  title  thweto,  to  6,901 
acres  of  land  out  of  «ald  tract  b^g  share 
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41,  of  saM  partitl<m,  «s  described  In  plain- 
tiffs' first  and  second  am^ded  origltHil  par- 
titions, and  with  the  following  metes  and 
bounds,  as  set  out  In  said  decree  and  In  said 
petitions,  to  -wit:  'Beginning  at  a  stake  7,555 
varas  N.  89%*  W.  from  a  rock  and  cement 
mound,  the  northeast  comer  of  this  said  8 
league  tract  of  land.  Thenoe  N.  8»W  W., 
2,500  varas,  to  the  northwest  corner  of  thlB 
tract  Thence  S.  2%»  W.,  13,843  varaa,  to  a 
stake,  the  northwest  comer  of  share  No.  17 
for  the  BOTithwest  corner.  Thence  S.  8&%' 
E.,  2,600  varae,  to  the  northeast  corner  of 
share  No.  17.  Thence  N.  214*  33,343  var- 
8B.  to  the  place  of  beginning.'  That  said 
Agua  Xueva  de  Arriba  tract  was  described 
in  said  decree  of  partition  as  a  tract  of  35,- 
678  acres  of  land  in  Starr  county,  Tex.,  com- 
monly known  as  the  'Agua  Nueva  de  Arriba' 
tract,  and  being  abstract  No.  147  for  Stan- 
county,  containing  eight  square  leagues  of 
land,  more  or  less,  confirmed  to  Jose  Miguel 
Ramlnez,  as  confirmation  No.  39  for  Starr 
county  by  an  act  of  the  Legislature  of  Tei- 
BB,  at^roved  February  10,  1852  [Laws  1852, 
p.  63,  c.  71],  entitled  'An  act  to  relinquish  the 
right  of  the  state  to  certain  lands  therein 
named,'  and  as  patented  by  patent  No.  2, 
volume  11,  issued  March  23,  1854,  said  tract 
being  bounded  on  the  north  by  the  'Palltos 
Blancos'  tract,  originally  granted  to  Rafael 
Garza  Sals  and  by  various  640-acre  surveys; 
on  the  east  by  the  'Las  Animas'  tract,  orig- 
inally granted  to  Bruno,  Nicholas,  and  Mati- 
ns Garfrta  y  Oarza ;  on  the  south  by  the  'Agua 
Nueva  de  Abajo'  tract,  originally  granted  to 
Juan  Manuel  Bamlnez,  and  on  the  west  by  a 
tract  called  'Santo  Domingo  de  Abajo,'  orig- 
inally granted  to  Dlonicio  de  la  Qarza.  And 
that  said  decree  of  partition  is  the  same  as  in- 
troduced in  evidence  by  plaintiffs  on  the  trial 
of  this  cause,  and  that  said  defendant,  Charles 
Weil,  was  at  all  times  fully  Informed  of  the 
institution,  progress,  and  result  of  the  said 
suit  for  partition,  and  that  he,  the  said 
Charles  Weil,  was  a  party  thereto,  and  by 
the  express  terms  of  said  decree  the  title  to 
all  of  said  partition  share  No.  41  was  vested 
la  said  defendant,  Well,  as  holding  the  equit- 
able, possessory  title,  and  to  these  plaintiffs 
as  holding  the  legal  title  thereto. 

*'(12)  That  shortly  thereafter,  to  wit,  on 
or  about  April  5,  1002,  plaintiffs  presented 
defendant  with  a  copy  of  the  said  decree  and 
demanded  the  payment  of  the  purchase  price 
of  said  5,904  acres  of  land  out  of  said  'Agua 
Nueva  de  Arriba'  tract,  so  set  apart  to  him 
and  them,  In  said  partition,  to  wit,  the  sum 
of  ?5,904,  and  thereafter  at  various  times 
repeated  said  demand,  and  offered  to  execute 
and  deliver  to  him,  the  defendant,  a  proper 
release  of  said  vendor's  Hen  thereon,  upon 
the  receipt  of  the  purchase  money  upon  it. 
provided  in  said  contract  of  sale  of  August 
1, 1899.  That,  in  response  of  said  several  de- 
mands, defendant  refused  to  pay  said  pur- 
chase money,  and  that  the  defendant  on 
AprU  14,  1902.  quired  of  plalntlfls  that  they 


should  have  said  decree  recorded  in  the  deed 
records  ot  Starr  county,  present  evidwice  of 
payment  of  all  back  taxes  on  said  land,  and 
deliver  to  him,  at  Corpus  Chrlstl,  Tex.,  a  fall 
release  of  said  lien.  That  plaintiffs  thereup- 
on had  said  deoree  recorded,  presented  bikA 
evidence  of  payment  of  said  bac*  taxea,  and 
on  or  about  April  20,  1902,  inresented  defend- 
ant, In  said  town  of  Corpus  Christl,  Tex.,  a 
full  release  of  the  said  Hen  (being  the  same 
Introduced  In  evidence  by  plalnticrs  on  tlie 
trial  of  this  cause),  and  demanded  the  pay- 
ment of  the  purchase  price  of  said  land,  and 
that  defendant  then  and  there  absolutely  re- 
fused to  accept  such  release,  or  to  make  said 
payment  That  defendant  thereafter  in  said 
month  of  April,  1902,  demanded  and  requir- 
ed of  plaintiffs  the  production  and  delivery  to 
him  for  examination  of  the  original  map  of 
said  Agua  Nueva  de  Arriba  partition,  and 
that  the  plaintiffs  bo  secured  and  delivered 
to  him  the  said  map,  being  the  same  map  in- 
troduced in  evidence  by  plalntiCCs  on  the 
trial  of  this  cause.  That  defendant  then,  on 
or  about  May  10,  1902,  required  of  plaintiffs 
that  they  should  have  said  partition  share 
No.  41  resurveyed  by  a  surveyor  of  defend- 
ant's selection,  and  that  plaintiffs  then  had 
the  said  share  so  resurveyed  on  the  ground 
by  one  C.  F.  H.  von  Blucher,  selected  by  de- 
fendant, and  that  the  survey  was  made  by 
said  Blucher,  and,  as  reported  by  him,  show- 
ed that  the  said  share  No.  41,  as  staked  out 
on  the  ground,  included  about  5,400  acres  of 
the  said  acres  of  land-  described  and  in- 
cluded In  plaintiffs'  said  deed  of  December 
4,  1899,  together  with  a  strip  of  additional 
land  on  the  east,  but  failed  to  Include  a  strip 
of  1>etween  100  and  200  acres  on  the  south, 
out  of  said  5,904  acres  so  described  in  said 
deed,  and  also  left  to  the  west  of  said  share 
No.  41,  and  between  It  and  the  said  'Santo 
Domingo*  grant,  originally  granted  to  Dloni- 
cio de  la  Garza  (an  adjoining  part  of  which 
grant  was  conveyed  to  defendant  In  said 
deed  of  Decemt)er  5,  1899),  a  strip  of  about 
360  acres,  running  Its  whole  length,  and  di- 
viding said  share  from  the  other  lands  In- 
cluded and  described  in  said  deed,  aud  said 
strip,  if  It  really  exists,  preventing  said  share 
from  being  In  a  solid  body  with  said  'Santo 
Domingo  de  Abajo'  lands;  said  strips  being 
as  shown  on  Blncher'a  map  as  'A'  and  'B,' 
offered  In  evidence  by  plaintiffs  on  the  trial 
of  this  cause. 

"That  thereafter,  during  the  months  of 
June,  July,  and  August,  1902,  plaintiffs  fre- 
quently demanded  of  defendant  the  payment 
of  said  $5,904,  which  payment  d^endant 
then  and  there  refused  to  make,  and  .assign- 
ed to  plaintiffs,  as  his  sole  reason  for  such 
refusal,  the  same  matters  and  reasons  as  lat- 
er assigned  by  him  on  October  3,  1902.  and 
as  hereinafter  fully  set  out.  That  on  or  short- 
ly before  the  3d  day  of  October.  1902.  the 
said  plaintiffs  tendered  to  defendant,  in  the 
city  of  Corpus  Chrlstl,  Tex,,  their  deed  and 
release  In  dne  form,  dated  December  6, 190S; 
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being  the  Bam«  u  attached  to,  and  made 
•BxhtUt  D,'  both  to  plalntlffB'  first  and  sec- 
ond amended  original  petitlona.  wherein  they 
convejed  to  d^endant  all  of  said  share  No. 
41,  as  described  In  said  decree  of  partition, 
and  released  the  aforesaid  rendor's  lien  on 
the  Bttid  5,0M  acres,  as  described  and  created 
In  the  aforesaid  deed  and  Tender's  lien  ob- 
ligation of  date  December  4,  1899,  and  that 
on  aald  October  8,  1902,  the  defendant  abso- 
lutely refused  to  acc^  said  deed  and  re- 
lease, or  to  pay  the  said  purchase  money  Cor 
Bald  Agna  Nnera  de  Arriba  land,  and!  assign- 
ed to  plaintiffs,  as  his  sole  reason  tor  such 
refusal,  the  fact  that  said  original  contract 
provided  that  all  of  the  land  should  be  In  a 
solid  body,  and  that  the  Instmmmt  tendered 
failed  to  comply  with  that  requirement,  and 
that  the  aforesaid  strip  found  by  aald  O.  H. 
F.  Ton  Blucfaer,  betweoi  said  share  No. 
41  and  the  remainder  of  said  land,  did,  in 
fact,  exist,  and  did,  in  fact,  prerent  share 
No.  41,  from  being  In  a  eoUA  body  with  said 
other  lands,  as  required  by  the  aforesaid 
contract  of  sale.  And  that  at  Tarlous  other 
times,  before  the  Institution  of  this  suit  and 
thereafter,  the  defendant  has,  contiauously 
and  absolutely,  failed  and  refused  to  pay 
said  som  of  money,  or  to  take  said  share  No. 
41,  at  all  times  basing  his  refusal  solely  on 
the  grounds  so  alleged  by  him  on  October  3, 
1902,  that  said  share  No.  41,  was,  as  afore- 
said, not  In  a  solid,  body  with  the  other  lands 
aforesaid,  as  required  bj  said  contract  oi 
sale. 

"That  plalntlffa,  at  the  thne  of  such  re- 
fusal, declared,  and  have  ever  since  declar- 
ed, that  they  were  satlsfled  with  the  afore- 
said action  of  the  defendant  la  exercising  bis 
option,  under  said  contract  of  sale,  of  refus- 
ing to  take  the  said  share  No.  41,  and  they, 
said  plaintiffs,  at  aald  times  of  refusal,  de- 
manded of  defendant  that  he  return  and  re- 
couTey  to  them  their  said  land,  together  with 
any  Interest  he  might  have  therein,  or  that 
be  release  them  from  any  incumbrance  or 
cloud  existing  thereon  by  reason  of  the  con- 
tracts and  couTeyance  aforesaid,  but  that 
defendant,  on  said  October  3,  1902^  and  on 
the  other  occasions  aforesaid  of  his  refusal 
to  take  said  lands  and  pay  said  sum  of  mon- 
ey, refused,  and  has  erer  since  refused,  to 
execute  such  recouT^ance  or  release,  or  to 
deliTer  up  said  land. 

"(13)  That  the  defendant,  Charles  Weil,  en- 
tered Into  possession  of  all  the  lands  describ- 
ed In  the  aforesaid  deed  of  December  4,  1899, 
on  or  about  February  1, 1900,  and  that  be  has 
had  continuous  and  excluslTe  possession  of 
all  of  said  lands  from  that  date  to  date  of 
Judgment  herein,  using  the  same  as  a  pasture 
and  gracing  cattle,  etc,  thereon,  and  harlng, 
holding,  and  using,  within  the  fences  of  his 
said  pasture,  not  less  than  6,760  acres  of  land 
out  of  said  Agua  Kuera  de  Arriba  tract,  and 
out  of  said  partition  share  No.  41  thereof. 
That  the  said  defendant,  C^iarles  Well,  has 
had  and  held  such  contlnooua  and  exdusiTS 


possession  of  all  the  land  embraced  within 
the  share  No.  41,  of  the  Agua  Nnera  de  Ar- 
riba tract  from  April  1,  1902,  down  to  the 
date  of  Judgment  herein,  and  has,  during  said 
period,  had  the  sole  and  exclusWe  use,  ben- 
efit, and  profit  of  the  said  lands,  and  has 
continuously  used  the  same  as  a  part  of  his 
pasture,  and  for  grazing  cattle  thereon.  That 
the  said  Aare  No.  41  Is  at  present  of  the 
fair  market  value  of  at  least  (3  per  acre,  and 
that  the  fair  and  reasonable  rental  Talue  of 
the  said  land  In  said  share  No.  41,  from  April 
5,  1902.  to  the  date  of  judgment  herein,  Is 
not  leal  than  10  cents  per  acre  per  annum 
aTerage  through  said  period,  and  that  the 
value  of  the  rentals  of  said  share  No.  41  dur- 
ing said  period,  as  aforesaid,  amount  to  the 
sum  of  f 3,739.20  at  said  rate  of  10  coits  per 
acre  per  annum. 

"(14)  That  at  Tarlous  times  before,  dur- 
ing, and  subsequent  to,  the  making  of  the 
aforesaid  contract  of  sale,  deed,  and  Tender's 
lien  obligation,  and  the  delivery  of  posses- 
sion of  the  said  premises,  the  plaintiffs  and 
the  defendant  made  and  had  various  verbal 
agreements  and  understandings  In  regard  to 
building  and  rebuilding  of  fences  oa  the  outer 
line  of  the  lands  sold  by  plaintiffs  to  defend- 
ant That  there  is  an  irreconcilable  conflict 
betwem  the  parties  thereto  as  to  the  terms 
of  such  agreements  and  nnderstandlnga  But 
the  court  finds  that  none  of  said  understand- 
ings and  agreements  wwe  reduced  to  writing, 
or  incorporated  in  any  (rf  the  former  con- 
tracts in  writii«  made  by  and  between  the 
parties,  bat  that  all  of  the  same  were  col- 
lateral and  additional  agreements  and  under- 
standings, and  not  at  all  intmded  by  the  pai^ 
ties  to  be  Ingrafted  as  conditions  on  the 
aforesaid  contract  for  the  sale  of  said  lands, 
or  for  the  aforesaid  deed,  or  vendor's  Uen 
obligation. 

"(15)  That  the  said  defendant  Charles 
Well,  after  taking  possession  of  said  lands. 
Including  said  share  No.  41,  In  the  partition 
of  the  Agua  Nueva  de  Arriba  tract  and  be- 
fore the  filing  of  this  suit  constructed  a  well 
and  watering  place  on  said  share  No.  41  at 
a  cost  to  him  of  $750,  and  also  ran  two  cross- 
fences  across  the  whole  of  said  rench,  from 
the  west  line  of  tb.e  said  land  In  said  La 
Noria  de  Santo  Domingo  grant  to  the  east 
line  of  said  land  In  said  Agua  Nueva  de  Ar- 
riba tract  at  a  cost  to  him  of  $525,  for  the 
part  thereof  on  said  share  No.  41." 

The  first  assignment  of  error  Is  addressed 
to  the  action  of  the  court  In  overruling  tha 
general  demurrer,  and  cannot  be  sustained. 
Appellees'  right  to  recover,  and  the  Judgment 
of  the  court  are  not  based  upon  their  hav- 
ing had  the  land  out  of  the  Arriba  grant  so 
partitioned  as  to  embrace  exactly  the  land 
conveyed  by  the  deed,  but  upon  api>ellant's 
refusal  to  take  and  pay  for  the  land  so  par- 
titioned, tn  the  exercise  of  his  option  to  do 
so,  acquiesced  In  by  appellees  as  set  out  in 
Uie  contract  ot  aal€,  whXcSi  dearly  appears 
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to  have  f>eeo  In-  tbe  mlDds  of  V»  pudM 
through  the  entire  tranaactlon.  HftTlng  elect* 
ed  not  to  take  and  pay  for  this  tract,  and 
appellees  having  acquiesced  therein  In  eqni* 
tj  and  good  conacl«ice,  appellant  could  not 
keep  the  land.  AE^tellant'e  contoitlon,  which 
goes  to  the  root  of  his  defense,  la  that  the 
contract  of  sale  containing  this  option  provt- 
irion,  aa  shown  In  our  findings  of  fact,  was 
entirely  abrogated  by,  and  of  no  obligators; 
force  after,  the  execution  of  the  deed  -ven- 
dor's lien  contract,  and  ttiat  appdlees  were 
bound,  without  reservation  or  condition,  to 
have  Buch  partition  made  as  was  approved 
by,  and  satisfactory  to,  appellant,  and  that 
until  this  was  done  appellant,  while  holding 
the  land,  as  conveyed  by  his  deed,  was  not 
required  to  pay  for  It.  To  this  we  cannot 
agree.  Tbe  third  special  exception  to  the  pe- 
tition clearly  shows  that  It  was  not  so  un- 
derstood, but  that  the  terms  and  obligations 
of  the  original  contract  of  sale,  with  regard 
to  these  unpartltloned  lands,  remained  a  part 
of  the  contract  and  agreement  of  tbe  par- 
ties. This  contract  contains  the  only  ob- 
ligation to  have  these  lands  so  partition- 
ed as  to  lie  in  one  solid  body,  the  failure 
to  do  which  Is  shown  to  have  ibeen  the  sole 
objection  on  the  part  of  appellant  to  take 
tbe  Arriba  tract,  partitioned  as  share  41 ;  It 
being  claimed  that  tbls  tract  was  separat- 
ed from  the  other  land  by  a  narrow  strip. 
Throughout  bis  pleadings  appellant  refers  to 
the  failure  of  appellees  to  comply  with  the 
provisions  of  his  said  "contract"  and  "agree- 
ments," referring  to  hoth  the  original  contract 
of  sale  and  the  t^reement  contained  In  the 
vendor's  lieu  contract  It  was  shown  that 
the  Arrltia  lands  were  unpartltloned,  and  that 
appellees,  as  owners  of  undivided  Interests, 
could  not  absolutely  control  such  partition, 
and  take  their  shares  where  they  chose.  It 
was  to  cover  the  contingency  of  their  failure 
to  have  the  land  so  partitioned  as  to  Include 
exactly  the  land  ranbraced  in  the  deed  out  of 
this  tract,  and  forming  a  solid  body  with  the 
other  land  conveyed,  that  the  option  agree- 
ment was  made,  and,  as  to  this  land,  this 
contingency  still  remained  after  fbe  execu- 
tion of  the  deed.  The  partition,  had  been 
made  and  was  binding  upon  all  of  the  par- 
ties to  it.  The  evidence  teada  strongly  to 
show  that  plalntifb  intended  to  have  the  Ar- 
riba land  so  partitioned  as  to  indnde  in  share 
41,  awarded  to  appellant,  the  land  embraced 
in  their  deed,  and  thought  they  bad  done  so. 
The  petition  presented  a  good  cause  of  ac- 
tion, and  the  court  did  not  err  in  overruling 
the  general  demurrer. 

This  practically  disposes  of  this  appeal, 
except  as  to  certain  minor  details,  as  every 
material  fact  alleged  In  the  petition  was 
found  In  the  trial  court,  upon  sufficient  evi- 
dence, In  favor  of  appellees. 

Without  expressly  so  deciding,  It  suggests 
Itself  to  us  that,  even  If  tbe  original  contract 
Is  not  to  be  considered  as  of  any  obligatory 


fbroe  after  the  ozacotloB  of  the  deed  anA 
vmdor's  lien  owtract,  tiie  land  havlac  been 
partitioned  by  the  decree,  and  the  lnte«rt 
of  appellees  absolutely  setUed  t^ond  t2ie  po«> 
slblllty  of  recall.  If  thereby  It  is  placed  be- 
yond the  power  of  aiv^ees  to  comply  strict- 
ly with  their  contract,  ebsoluto  as  delmeA 
by  ^pellant,  he  could  not  In  meb  caee  re- 
tain his  right  undw  the  deed  to  that  part 
of  the  Arriba  land  embraced  therein  and  re- 
fuse to  pay  for  the  same,  hut  would  either 
have  to  oonsoit  to  a  rescission  of  this  ccm- 
tract,  or  pay  for  the  land,  and  rely  upon  an 
action  of  damages  for  failure  on  the  part  of 
appellees  to  comply  with  their  said  contract. 
This  appellant  did  not  seek  to  do,  but  sought 
to  keep  the  land  and  the  money  also,  until 
appellees  complied  with  what  Is  manifestly 
a  practically  Impossible  condition. 

We  have  discussed  these  questions,  as  they 
arise  upon  tbe  general  demurrer,  at  greater 
length  than  would  have  othmrlse  been  nec- 
essary, for  the  reason  that  here  Is  the  pltb 
of  apipellant's  case  as  presented  by  the  plead- 
ings and  evidence. 

Tbe  court  did  not  err  in  overruling  the 
first  special  exception,  that  the  i>etltlon  did 
not  sufficiently  describe  the  land  and  was  too 
vague,  uncertain,  and  indefinite.  Tbe  second 
assignment  of  error,  presenting  the  [>olnt.  Is 
without  merit 

What  we  have  said  In  discussing  the  first 
assignment  renders  any  discussion  of  the 
third  assignment  unnecessary,  and  it  Is  over- 
ruled. 

The  third  special  exception  to  the  petition 
is,  In  substance,  that  the  petition  shows  that 
the  title  to  the  land  had  been  accepted  by 
appellant,  and  had  been  followed  by  an  ob- 
ligation Id  wrlUng  whereby  the  conditions 
of  the  original  contract  of  sale,  in  so  Car  m 
th^  had  not  been  complied  with  by  appellees, 
were  renewed,  and  ^e  appellees  bound  them- 
selves to  comply  with  said  conditions,  and 
the  petition  falls  to  allege  a  c<Hnidiance  with 
such  omdltlons.  The  exception  was  not  well 
taken.  The  right  of  recovery  was  rested  up* 
on  an  entirely  different  ground,  to  wit,  the 
refusal  of  appellant  to  take  and  pay  for  the 
land,  thereby  exerdring  the  option  reserved 
by  him  in  the  contract. 

There  Is  no  merit  in  the  fourth  asslgnmoit, 
nor  In  the  fifth  ass^nmrait,  that  by  the  al- 
legations of  the  petition  it  appeared  that  ap- 
pellees had  not  complied  with  the  general 
warranty  of  title  In  the  deed. 

Tbe  sixth,  seventh,  eighth,  ninth,  and  tenth, 
assignments  of  error  and  propositions  there- 
under do  not  require  any  further  discussion, 
after  what  has  been  said  in  disposing  of 
other  assignments,  and  are  severally  over- 
ruled. 

By  tbe  eleventh  assignment  of  error  appel- 
lant assails  the  findings  of  fact  of  the  trial 
court,  as  set  out  in  the  second  paragraph 
thereof,  on  the  ground  that  there  Is  no  evi- 
dence to  sustain  the  same.  The  proiKisltloB 
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onder  tbia  aaaignment  Is  that :  "A  finding  of 
fact  by  tbe  court  should  reflect  the  spirit  and 
«abstance  of  the  matters  from  which  he 
OndB,  otherwise  the  finding  Is  Insufficient  and 
Bhould  not  be  sustained."  Tbe  proposition 
presents  a  question  entirely  different  from 
that  presented  by  the  assignment.  The  state- 
ment does  not  pretend  to  show  from  the  evl- 
-dence  that  the  facts  so  found  tet  the  trial 
court,  being  really  the  substance  of  certain 
■contracts  Introduced  In  evidence  and  referred 
to  as  part  of  the  findings,  are  not  suw>orted 
by  the  evidence.  The  assignment  will  not  be 
considered.  Our  approval  and  adoption  of 
the  court's  findings  of  fact  operate  to  overrule 
this  and  other  assignments  addressed  to  cer- 
tain portions  of  such  fact  findings  as  not 
aupported  by  the  evidence. 

What  is  said  with  regard  to  the  eleventh 
assignment  applies  also  to  the  twelfth  and 
thirteenth  assignments. 

Objection  is  made  by  the  sixteenth  assign- 
ment of  error  to  the  conclusions  of  fact  set 
out  In  the  eleventh  paragraph  of  such  conclu- 
sions. The  statement  under  the  proposition 
refers  alone  to  the  finding  that  "at  all  times 
the  defendant,  Charles  Well,  was  fnlly  In- 
formed of  the  institution,  pn^rees,  and  re- 
sult of  the  said  salt  for  partition,  and  In  all 
things  fully  acgdieaced  in  the  same."  In  the 
Btatemmt  la  set  out  only  the  testimony  of 
Charles  Weil,  which  tends  to  show  that  he 
left  the  whole  matter  of  tbe  partition  of  the 
Arriba  tract  to  appellees,  and  relied  upon 
Ifaem  wholly.  It  la  not  stated  either  directly 
4iT  by  Inference  that  this  is  all  the  evidence 
on  this  point  From  all  that  appears  In  the 
fltatemffiit  there  may  be  abundance  of  erl- 
dmce  In  tbe  record  to  contradict  Weil  and 
support  the  conclQalon  of  the  trial  comrt. 
Taking  the  (mtire  atatemoit  from  the  record 
accompanying  the  assignment  as  absolutely 
true  and  sustained  by  the  record,  we  cannot 
say  that  the  conclnslon  of  fact  referred  to  is 
not  supported  by  ottaor  testimony,  the  exlst- 
«nre  of  which  is  not,  either  directly  or  In- 
f  erentlally,  n^tived.  If  appellant  had  stat- 
ed that  this  was  all  the  evldeace  on  this 
point.  It  would  have  been  taken  as  true  un- 
less denied  by  appellees,  under  rule  41.  But 
here  there  Is  nothing  appellees  are  called  up- 
on to  deny. 

The  evidence  was  sufficient  to  support  the 
finding  of  the  trial  court  set  out  In  the  seven- 
teenth assignment,  that  appellant  gave  as  his 
sole  reason  for  refusing  to  accept  and  pay 
for  the  Arriba  land,  partitioned  to  him  as 
share  41,  that  the  original  contract  of  sale 
provided  that  the  lands  should  be  In  a  solid 
t>ody  with  the  other  lands,  and  that  there 
was  a  strip  between  this  tract  and  the  other 
lands.  Here,  as  In  the  assignment  above  re- 
ferred to,  the  statement  under  the  assignment 
4oeB  not  purport  to  give  all  of  the  testimony 
npon  tbe  point,  but  only  the  letter  of  Scott 
tending  to  show  that  there  were  other  rea- 
SMia,  not  stating  them,  however.   The  testi- 


mony of  Seabury,  not  referred  to  lb  appel- 
lant's statement,  certainly  sustains  the  court's 
finding  In  the  matter  Indicated.  The  assign- 
ment Is  overruled. 

The  eighteenth  assignment  assails  the  con- 
clusion of  fact  of  the  trial  court  set  out  In 
the  thirteenth  paragraph  thereof  relating  to 
appellant's  possession  of  the  laud, -the  value 
of  the  land,  and  that  the  rental  value  from 
April  6,  1902,  to  the  date  of  Judgment  Is  not 
less  than  10  cents  per  acre  per  annum,  and 
that  the  value  of  the  rental  of  share  41  dur- 
ing that  period  amounted  to  $3,739.  The 
ground  of  the  objection  Is  that  the  finding  la 
not  supported  by  the  evidence.  This  objec- 
tion cannot  be  sustained.  In  the  statement  it 
Is  said  that  the  finding  is  objected  to  because 
it  fixes  tbe  date  of  rent  from  April  6,  1902. 
The  assignment  does  not  present  the  question 
of  error  In  allowing  rent  from  April  5,  1902, 
but  the  only  question  of  the  sufficiency  of 
the  evidence  to  authorize  the  finding  as  to 
the  value  of  rents  from  that  date,  and  must 
be  overruled.  The  question  probably  Intrad- 
ed  to  be  presented  here  la  presented  In  the 
twenty-ninth  assignment  of  error. 

The  nineteenth  assignment  of  error  relating 
to  the  finding  of  fact  set  out  In  tbe  fourteenth 
paragraph  thereof  Is  overruled  without  dis- 
cussion. 

What  we  have  said  in  disposing  ot  the  first 
asslgnmrat  of  «ror  also  disposes  of  the  twen- 
ty-second assignment,  complaining  of  the 
court's  conclusion  of  law  that  under  the  sec- 
cmd.  third,  fourth,  fifth,  sixtb.  and  &urterath 
findings  of  fact  the  rights  of  the  parties  are 
fixed  and  determined  by  the  orl^nal  contract 
of  sale,  the  deed,  and  the  vendor's  lien  obliga- 
tion, and  are  not  affected  by  the  verbal  agree- 
ments or  understandings  between  them.  The 
latter  portion  of  this  finding  refers  to  CM^ln 
verbal  agreements,  aa  to  which  there  was 
some  evidence,  with  regard  to  placing  the 
fence  on  the  outside  line.  The  primary  ob- 
jection to  this  conclusion  of  law,  however.  Is 
that,  upon  the  execution  of  the  deed  and  ven- 
dor's agreement,  the  original  contract  of  sale 
was  entirely  abrogated  and  could  no  longer 
be  looked  to  In  determining  the  rights  of  the 
parties,  having  reference  entirely  to  that  part 
of  the  original  contract  with  regard  to  the 
option  of  appellant  to  refuse  to  take  any  one 
of  tbe  unpartltloned  tracts  without  losing  his 
right  to  take  the  balance  of  the  land  If  upon 
partition  It  was  found  to  be  not  in  a  solid 
body  with  the  others,  If  agreeable  to  appel- 
lees. In  this  contention,  as  we  have  shown, 
we  think  appellant  Is  In  error.  The  asslgn- 
mrat  Is  overruled. 

The  objections  to  certain  of  the  conclusions 
of  law  set  out  In  the  twenty-third,  twentj-- 
fourth,  twenty-fifth,  twenty-sixth,  twenty-sev- 
enth, and  twenty-eighth  assignments  of  error 
do  not  require  any  farther  discussitm  and  are 
overruled. 

The  twenty-ninth  assignment  may  be  con- 
sidered, in  connection  with  the  eighteenth  as- 
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algnment,  as  iffMoitlng,  fluvngh  luA  ftt  all 
dearly,  the  qaesUoa  that.  In  estlmatiiiK  the 
amount  of  rent  adjodced  to  appellees,  It  was 
error  to  allow  snch  renta  from  April  6,  1902. 
The  amount  awarded  was  $3,739.20.  In  the 
decree  the  court  adjudged  to  anwlleea  rent 
on  the  tS,004  acres  at  10  per  cent  per  annum 
from  AprU  1.  1902,  to  April,  1908,  which  be 
QDds  to  be  (3,739.20.  The  correct  amount  ot 
rent  for  that  time  would  be  $3,542.40.  The 
amount  really  adjudged  Is  the  amount  which 
would  be  due  from  April  1,  1902,  to  date  of 
the  Judgment,  August  1,  1908.  This  er- 
ror, however,  Is  not  pointed  out  In  the 
brief.  We  think  that  appellant  should  be 
required  to  pay  rent  only  from  the  date  that 
appellees  acqulesoed  In  his  refusal  to  take 
the  land,  which  ai^ears  to  have  been  October 
3, 1902.  Up  to  this  date.  It  seems  that  appel- 
lant continued  to  make  objections  to  the 
partition,  and  appellees  continued  to  press 
him  to  take  the  land  and  pay  for  It  The 
Judgment  In  this  particular  will  be  reformed 
so  as  to  allow  appellees  rent  from  October  3. 
1902,  to  August  1,  1908,  the  date  of  the  judg- 
ment, amounting  to  $3,437.40. 

We  think  that  the  Judgment  was  erroneous 
in  refusing  to  allow  appellant  pay  for  the 
Improrements  placed  by  htm  on  the  lands, 
and  that  the  tenth  conclusion  of  law  of  the 
trial  court  as  set  out  In  the  thirtieth  assign- 
ment of  error.  Is  erroneous.  Tbe  fludlngs  of 
fact  show  that  appellant  entered  Into  posses- 
sion  of  this  land,  as  he  had  a  right  to  do  un- 
der the  contracts  between  the  parties,  relying 
upon  the  agreement  with  regard  to  the  par- 
tition, and  in  good  faith  assuming  that  the 
laud  would  be  so  partitioned  as  that  there 
would  be  no  reason  for  bis  refusal  to  take  It 
We  think  In  equity  he  should  have  pay  for 
permanent  and  valuable  improvements  placed 
by  him  on  the  land  In  mch  circumstances. 
Patrick  T.  Roach,  21  Tex.  256;  Eberling  t. 
DentBCher  Ver^n,  72  Tex.  339.  12  S.  W.  206. 
The  Judgment  will  be  so  reformed  as  to  ad- 
judge to  appellant  the  value  of  auch  improve- 
ments, which,  as  found  by  the  court  U  $1,- 
225;  but  In  his  answer  he  only  claimed  as 
the  value  of  Improvements  placed  on  the 
Arriba  tract,  $1,000,  and  his  recovery  must 
be  limited  to  that  amonnt 

In  appellant's  amended  answer,  filed  July 
15,  1008,  appellant  ottered  to  pay  whatever 
the  court  might  find  to  be  due  ai^ellees  for 
the  land  In  event  the  court  should  find  tiiat 
ai^lees  had  complied  with  their  part  of  said 
agreements  by  doing  the  thiuga  und«iaken 
to  be  done  by  them,  and  complaint  Is  made 
ot  the  action  of  the  court  In  not  allowing 
appellant  to  do  this  and  keep  the  land,  by 
the  decree.  No  money  was  actually  tendered 
In  court  This  conditional  offer  came  for  tbe 
first  time  six  years  after  tbe  suit  had  been 
filed,  and  after  the  land  bad  very  largely 
increased  In  value.   After  absolute  denial  of 


appeltoM'  right  to  demand  payment,  and  re- 
sistance of  his  dalm  for  eltlier  money  or 
land,  requiring  the  bringing  of  this  salt,  and 
persisted  Id  through  six  years  that  the 
suit  has  been  pending,  and  after  tbe  large 
Increase  In  value  of  the  land,  there  was  no 
equity  In  appellant's  belated  claim  thus  aet 
up,  and  the  court  did  not  err  In  r^sliv  to 
entertain  It  Appellant  had  made  his  Sec- 
tion and  must  stand  by  it  Pom.  3p.  I^rf. 
If  407,  408;  Fullerton  v.  Doyle,  18  Tex.  3. 

The  remaining  two  asslgnmnits  of  error 
preset  no  ground  for  reversing  the  Judg- 
ment and  do  not  require  further  discussion. 
They  are  severally  overruled. 

We  find  no  grounds  for  reversing  the  Judg- 
ment and  remanding  the  cause.  The  judg- 
ment should  be  reformed  in  the  matter  of 
rents  and  Improvements  as  herein  indicated, 
and,  as  so  reformed,  should  be  affirmed  at 
the  costs  of  appellees,  and  it  la  so  ordered. 

Reformed  and  affirmed. 


SCANIAN  &  BARTELIi  v.  DAVIS. 

(Court  of  Civil  Apoeals  of  Texas.   Dec.  3.  1900. 
^pelWs  UodoD  for  Rehearing  Denied 
Dec.  22,  1909.) 

1.  Landlord  and  Tehaitt  (i  129^— Failuu 
TO  Deutu  Possession— Aciions—IRSTBUC- 

TIONS. 

In  an  action  for  damages  for  refuBlnjc  to 
allow  plaintiff  to  occupy  a  DouBe  rented  <a  de- 
fendants, there  v&a  evidence  that,  becaase  of 
defendants'  aotion,  plaintiff  was  nblieed  to  go 
in  search  of  another  bonse,  and  did  not  sneceeit 
in  findiDc  a  place  for  herself  and  familj  until 
after  dark  of  the  day  she  was  refused  admis- 
sion to  the  house  rented  of  defendants;  but 
there  was  no  evidence  to  show  bow  she  went 
from  one  place  to  the  other,  nor  the  distance 
between  the  places,  nor  that  she  suffered  from 
fatigue,  or  sustained  any  physical  pain  or  in- 
jury. Held,  that  it  was  error  to  instruct  that 
If  the  Jury  found  for  plaintiff,  they  should  find 
in  her  favor  for  such  an  amonnt  as  to  compen- 
BBte  her  for  her  mental  and  physical  suffenne, 
and  inconvenience,  if  any,  caused  by  d^end- 
ants'  breach  of  contract. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Dec.  Dig.  {  129.*] 

2.  Appeai,  ahd  Esrob  (|  1064*)— Rbtxew— 

HABMLES0  EBBOB— iNSTBUCnonS. 

Where  the  verdict  for  plaintiff  appears  to 
the  appellate  court  to  be  excessive,  the  conrt 
cannot  say  that  an  erroneona  Instmction  to  find 
in  plaintiff's  favor,  if  they  find  any  damages 
for  plaintiff,  for  snch  an  amount  as  will  com- 
pensate her  for  her  mental  and  physical  suffer- 
ing  and  inconvenience,  if  any,  caused  by  de- 
fendants' breach  of  contract,  did  not  indaoe  the 
jury  to  return  a  larger  verdict  than  they  other- 
wise would  have  found. 

lEd.  Note.— For  other  cases,  see  Appeal  and 
Error.  Dec.  Dig.  I  1064.*] 

Appeal  from  Harris  County  Conrt;  A.  E. 

Amerman,  Judge. 

Aotion  by  Mrs.  Mary  V.  Davis  against 
Scanlan  &  Bartcll.  Judgment  for  plaintiff, 
and  defendants  appeal.  Reversed  on  re- 
hearing, and  remanded. 
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PLBASANTS.  O.  J.  At  a  former  day  of 
this  term  we  affirmed  the  Judgment  of  the 
court  below  In  tbls  case,  without  a  written 
opinion. 

Upon  ft  re-examlnatlon  of  the  record,  in 
considering  appellants'  motion  for  rehear- 
ing, we  think  we  erred  In  orerrulhig  the 
third  assignment  of  error,  which  complains 
of  the  charge  of  the  court  on  the  ground 
that  it  submitted  as  an  element  of  damage 
the  alleged  physical  suffering  of  plaintlfiC, 
when  there  Is  no  evidence  that  plaintltE  susr 
talned  any  physical  Injury  of  any  kind,  or 
was  caused  any  physical  suffering  by  the 
allied  wrongful  acts  of  the  defendants.  It 
was  shown  that,  by  reason  of  defendants' 
refusal  to  permit  plaintiff  to  occupy  the 
house  she  claims  to  have  rented  from  them, 
she  was  obllge<l  to  go  In  search  of  another 
house,  and  did  not  succeed  In  finding  a  rest- 
ing place  for  herself  and  family  until  aft- 
er dark  of  the  day  she  was  refused  admis- 
sion to  the  house  she  claims  to  hare  rented 
from  defendants.  There  is  nothing  in  the 
evidence  to  show  how  she  went  from  one 
place  to  the  other,  nor  the  distance  between 
the  places,  and  we  cannot  say  that  the  evi- 
dence Is  snfllclent  even  to  show  that  ^e 
suffered  from  physical  fatigue,  and  there 
Ifl  not  an  intimation  In  the  record  that  she 
sustained  any  physical  injury  or  suffered 
any  physical  pain  of  any  bind.  Under  this 
state  of  the  record,  It  was  error  for  the  trial 
court  to  give  the  Jury  the  following  instruc- 
tion: "If  you  find  any  damages  to  plaintiff, 
you  will  find  in  her  favor  for  such  an 
amount  as  wUl  compensate  her  for  her  men- 
tal and  physical  suffering  and  Inconvenience, 
if  any,  caused  by  defendants*  breach  of  con- 
tract, together  with  such  expenses  as  plain- 
tiff may  have  caused  to  Incur,  if  any,  by 
virtue  of  said  breach  of  contract,  if  any." 

The  verdict  returned  by  the  Jury  appears 
-to  us  to  be  excessive  in  amount,  and  we 
cannot  say  that  this  error  in  the  charge  did 
not  Induce  the  Jury  to  return  a  larger  ver- 
dict than  they  would  have  found  but  for 
soch  Improper  charge.  Railway  Co.  v.  Ros- 
sing,  26  S.  W.  24a 

The  motUm  for  rehearing  will  be  granted, 
and  for  the  error  Indicated  the  Judgment  of 
the  court  below  will  be  reversed,  and  the 
canse  remanded. 


PACIFIC  EXPRESS  CO.  et  al.  v.  WATSON.t 
(Court  of  Civil  Appeals  of  Texas.    Oct.  18, 
1909.    Rehearing  Denied  Dec.  4,  1909.) 

1.  DAHAOES  (i  37*>— INJOBT  TO  CHILD— Ac- 
TIOH  BT  PaBENT. 

A  parent  sning  for  a  personal  Injury  to 
a  minor  child,  not  resulting  in  his  death,  may 
only  recover  for  the  diminnti<m  in  the  value  oc 


the  diild's  services  daring  minority  and  the 
expenses  rendered  neccasary  by  the  Injoiy. 

[EJd.  Note.— For  other  eases,  see  Damages, 
Cent  Dig.  §  340;  Dec.  Dig.  S  »7.«3 

2.  Master  ahd  Sebvaitt  ({  100*)  —  Nequ- 
GENbB— Release  or  Liabiutt — validity. 
An  agreement  by  a  parent,  as  an  Induce- 
ment to  the  employment  of  a  minor  child,  to 
hold  the  employer  nannless  for  any  Injury  to 
the  child  occasioned  by  the  employer's  negli- 
gence, is  contrary  to  public  poncy  and  void, 
whether  applied  to  active  or  passive  negligence. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  166;  Dec  Dig.  S  100.*] 

Appeal  from  District  Court,  Taylor  Coun- 
ty; J.  H.  Calhoun,  Judge. 

Action  by  Mrs.  Mollle  B.  Watson  against 
the  Pacific  Express  Company  and  another. 
From  a  Judgment  for  plaintiff,  defendants 
appeal.   Reversed  and  remanded. 

Wagstaff  &  Davidson  and  Ethridge  ft  Mc- 
Cormick,  for  appellants.  Hardwlcke  & 
Hardwicke  and  Theodore  Mack,  for  appellee. 

DUNKLIN,  J,  While  Will  W.  Watson,  a 
minor,  was  engaged  in  the  service  of  the 
Pacific  Express  Company,  he  stepped  from 
an  express  car  upon  a  baggage  truck  having 
a  defective  floor,  which  defect  caused  him  to 
fall  and  sustain  injuries.  The  truck  had 
been  left  near  the  car  by  employ^  of  the 
Texas  &  Pacific  Railway  Company  and  was 
the  property  of  the  latter  company.  The  ac- 
cident happened  July  30,  1905,  at  the  Texas 
&  Pacific  Railway  depot  In  Abilene.  Will 
Watson  attained  the  age  of  21  years  Septem- 
ber 7,  1905,  and  was  living  at  tlie  date  of 
trial,  September  7,  1908,  and  in  another  suit 
had  already  recovered  Judgment  In  his  own 
right  for  f 10,000  as  damages  for  the  injuries 
sustained  by  him.  The  verdict  In  this  case 
was  In  plaintiff's  favor  for  $1,000. 

Upon  the  measure  of  damages  the  court 
charged  the  jury  that,  in  case  of  a  verdict 
In  favor  of  Mrs.  Watson,  then.  In  addition 
to  the  loss  of  earnings  of  her  son  during 
minority  and  the  value  of  her  services  In 
nursing  him  during  that  period,  she  should 
be  allowed  as  damages  the  reasonable  valub 
of  such  pecuniary  aid  as  the  mother  had  a 
reasonable  expectation  of  receiving  from  her 
son  after  he  reached  the  age  of  21  years. 
This  chaise  Is  assigned  as  error  by  both 
defendants  In  the  case,  and  those  assign- 
ments are  sustained.  Doubtless  the  trial 
court  was  Induced  to  give  this  Instruction  by 
the  decision  of  Justice  Fisher,  of  the  Court 
of  Civil  Appeals,  in  the  case  of  Railway  v. 
Hall,  reported  In  84  Tex.  Civ.  App.  535,  80 
S.  W.  133,  which  seems  to  sustain  such  an 
instruction.  However,  such  a  holding  was 
not  necessary  to  a  disposition  of  the  appeal 
In  that  case,  as  It  appears  from  the  opinion 
of  the  court  that  In  the  plalntlfTs  pleadings 
no  claim  was  made  that  the  father,  who  was 
plaintiff  In  the  case,  had  a  reasonable  ex.- 
pectation  of  receiving  pecuniary  benefits 
from  his  Injured  son,  Charles  Hall,  after 
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the  son  bad  reached  the  age  of  21  yean,  and 
the  court  further  held  that  the  evidence  was 
not  of  Buch  a  character  as  to  warrant  a  ver- 
dict In  plaintUC*8  favor  as  to  that  item  of 
•damages. 

The  case  of  Railway  t.  Johnson,  99  Tex. 
-337.  90  S.  W.  164,  was  one  In  which  the 
mother  sned  for  damages  for  personal  inju- 
ries to  her  minor  son.  and  our  Supreme 
■Court  used  the  following  language:  "Over 
the  objection  of  the  defendant,  the  court  ad- 
mitted evidence  to  show  that  Mrs.  Alice 
Johnson  depended  upon  her  work  for  a  liv- 
ing. The  decisions  relied  on  to  sustain  this 
ruling  were  made  in  cases  In  which  the 
plaintiffs  sued  for  damages  resulting  from 
the  death  of  relatives  In  which  their  rights 
•of  action  and  measure  of  damages  conslst- 
-ed  of  the  value  of  pecuniary  benefits  or  con- 
tributions which  they  would  have  received 
from  the  deceased  bad  they  lived;  and  evi- 
dence of  the  necessity  for  such  help  arising 
from  the  poverty  of  the  plaintiffs  tended  to 
show  the  probability  that  It  would  have 
been  extended.  International  &  G.  N.  R.  R. 
<:o.  V.  Kindred.  57  Tex.  491;  Houston  &  T. 
C.  Ry.  Co.  V.  White  [23  Tex.  Civ.  App.  280] 
56  8.  W.  207;  International  &  G.  N.  R.  R. 
■Co.  T.  Knight,  52  S.  W.  641.  But  the  rule 
is  not  the  same  In  cases  like  this,  where 
the  right  of  action  and  measure  of  damages 
are  dlfTerent  The  mother's  right  was  only 
to  recover  for  the  diminution  In  the  value  of 
the  minor  son's  services  during  minority, 
with  such  expenses  as  may  have  been  ren- 
dered necessary  by  the  Injury,  and  her  pov- 
erty did  not  tend  to  show  these  things. 
Houston  &  G.  N.  R.  R.  Co.  v.  Miller.  49  Tex. 
332;  Missouri  Pac.  By.  Co.  v.  Lyde,  57  Tex. 
505;  Missouri,  K.  &  T.  R.  R.  Co.  v.  Han- 
nlg,  91  Tex.  849  [43  S.  W.  508] ;  and  cases 
•cited.  More  than  that,  she  conld  not  recov- 
er, whether  rich  or  poor,  for  the  right  of 
action  for  all  other  damages  resulting  from 
the  son's  Injury  belongs  to  him." 
.  While  It  does  not  appear  from  the  report 
«f  that  case  that  the  mother  of  the  son 
sought  fb  recover  for  pecuniary  benefits 
trom  ber  son's  services  after  he  had  attain- 
ed the  age  of  majority,  we  think  the  lan- 
guage quoted  above  clearly  Indicates  that 
■onr  Snpreme  Court  would  not  hold  that  such 
benefits  could  be  recovered  by  a  parent 
where  the  injury  to  a  minor  did  not  result 
in  death.  Unquestionably,  Will  W.  Watson 
tias  the  legal  right  to  recover  the  full  amount 
of  his  loss  of  earnings  sustained  after  be 
attained  the  age  of  21  years  and  occasioned 
by  the  n^Ugence  of  defendants,  and  to  al- 
low bis  mother  to  recover  also  tar  a  por- 
tion of  such  loss,  It  seems,  wonid,  in  one 
■sense,  at  least,  be  to  allow  a  double  recovery 
for  the  same  Injury.  If  the  mother  had  a 
legal  interest  In  such  services,  of  course  she 
•could  recover  for  the  loss  thereof  occasioned 
by  the  negligence  of  defendants;  bnt  we 
know  of  no  role  of  common  law  nor  any 
«tatnte  ot  onr  state  resting  In  lier  such  an 


Interest  where  the  Injury  which  occasioned 
the  loss  of  earnings  by  the  son  did  not  re- 
sult in  his  death,  without  such  an  Interest 
we  fall  to  understand  how  In  sach  a  case 
she  could  have  a  cause  of  acticm  for  expect- 
ed benefits  from  such  services.  Except  the 
case  of  Railway  v.  Hall,  supra,  no  authori- 
ties are  cited  by  appellee,  and  we  have  been 
unable  to  find  any.  to  sustain  tbe  charge 
given  by  tbe  trial  court  The  case  of  Mer- 
cer V.  Jackson,  54  111.  397,  seems  directly  in 
accord  with  our  views  expressed  above.  See. 
also:  Railway  v.  Cowser,  57  Tex.  300;  Rail- 
way V.  Nixon,  62  Tex.  25;  Railway  v.  Miller, 
49  Tex.  322. 

As  an  inducement  to  the  express  company 
to  employ  her  son,  Mrs.  Watson  agreed  In 
writing  with  the  company  to  hold  it  harm- 
less for  any  Injury  to  her  aon  occasiMied  by 
the  negligence  of  tliat  company.    The  ex- 
press company  Insists  that  the  uncontrovert- 
ed  evidence  shows  that  the  negligence,  if 
any,  wblcb  occasioned  the  Injury  to  Will 
Watson,  was  the  active  negligence  of  the 
Texas  &  Pftclflc  Railway  Company  In  leav- 
ing the  d^ectlve  baggage  truck  at  the  place 
where  Will  Watson  stepped  upon  It,  that. 
If  the  express  company  was  negligent  in  per- 
mitting such  a  truck  to  be  so  placed,  such 
negligence  was  passive  only,  and  therefore 
its  contract  with  plaintiff  for  Immunity 
against  liability  for  n^Ilgence  on  Its  part 
should  be  enforced.    To  sustain  this  con- 
tention appellant  has  dted  several  authori- 
ties holding  that  In  certain  cases  a  passive 
wrongdoer  may  have  Judgment  over  against 
an  active  wrongdoer  when  both  are  held  lia- 
ble to  the  plaintiff,  In  one  of  which  cases 
(Pullman  Co.      Norton,  91  S.  W.  841)  thto 
right  of  recovery  was  based  upon  a  contract 
of  Indemnity  in  favor  of  one  defendant  with 
Its  codefendant   Bnt  no  decisions  are  cited, 
and  we  know  of  none,  which  hold  that.  If 
neglig^ce  which  causes  an  Injury  is  passive 
only,  then  by  reason  of  the  fact  that  it  is 
of  that  character  a  contract  for  Immunity 
from  damages  occasioned  therelqr  iriu  bar 
a  recovery  by  the  Injured  party.    In  Rail- 
way T.  Carter,  95  Tex.  401,  68  S.  W.  169,  onr 
Supreme  Court  held  that  there  is  no  general 
rale  that  one  cannot  contract  for  Immunity 
from  the  consequences  of  his  negligence,  and 
in  that  case  a  contract  by  a  sawmill  owner 
with  a  railroad  company  to  hold  it  harmless 
against  loss  of  property  by  fire  from  its  en- 
gines If  the  railroad  company  would  bnlld  a 
spur  track  to  the  mill  was  upheld,  even 
though  the  Are  occurred  through  the  negli- 
gence of  tbe  railway  company.  To  the  same 
eflTect.  see:   Woodward  v.  Railway,  35  Tex. 
Civ.  App.  14,  79  S.  W.  890;  Wooldrldge  r. 
Railway,  38  Tex.  Clr.  App.  651,  86  S.  W. 
942.   But  we  think  a  different  rule  voald 
prevail  if  the  contract  is  for  immunity  from 
the  consequNices  of  the  master's  n^ifcence, 
resulting  in  personal  injury  to  his  empltqre. 
Indeed,  In  cases  of  this  character,  upon  the 
qoeatlon  of  plaintUTs  right  to  recorer,  racb 
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contracts  hare  been  licAd  to  be  TOld  as  In 
coDtrarentlon  of  a  sonnd  public  policy,  and 
we  know  ot  no  reason  for  making  a  distinc- 
tion If  sncta  negligence  be  actlre  or  pasalTe 
only.  Pvnaee  t.  Bean,  80  Tex.  155,  16  S.  W. 
798;  T.  &  P.  Ry.  T.  Pntman,  63  S.  W.  010; 
G.,  C.  A  S.  r.  Ey.  T.  Darby.  28  Tex.  Civ. 
App.  413.  er  8.  W.  446,  and  authorities  there 
cited. 

Tbe  express  company  further  complains 
that  the  chaige  of  the  court  presenting  the 
issue  of  negligence  vel  non  of  that  company 
was  upon  the  weight  of  the  evidence;  but. 
after  a  careful  examination  of  the  inatmc- 
tlon,  we  hold  that  there  Is  no  merit  in  the 
assignment,  and  it  Is,  accordingly,  overruled. 

For  the  error  above  Indicated,  the  Judg- 
ment of  the  trial  court  Is  reversed,  and  tbe 
cause  remanded. 


GAIiYESTON.  H.  A  B.  A.  BT.  CO.  T. 
CALLAHAN,  t 

(Court  of  avil  Appeals  of  Texas.  Dec.  8,  1909. 
Rehearing  Denied  Jan.  12,  1910.) 

1.  Neougeitcb  (I  119*)— Actiohs— Plmadxho 
—Issues,  Paoor.  and  Variance. 

A  petition  allegiBg  Beveral  acts  of  nes- 
lifKDce  does  not  require  proof  of  all  tbe  acte, 
but  it  is  Bufflcfent  if  it  be  shown  that  tbe  injury 
resulted  from  one  of  the  acta  alleged,  and  it  Is 
only  when  a  aeries  of  acta  allezed  as  negli- 
geuce,  none  of  which  if  severed  from  tbe  com- 
bination would  conatitute  negligence,  that  it  is 
essential  to  submit  all  the  facts  alleged  to  the 
jury. 

[Ed.  Note.— For  other  cases,  aee  Negligence, 
Cent.  Dig.  St  208,  210;  Dec.  Dig.  {  119.»] 

2.  Mastbb  and  Servant  (|  291*)— Actions 
FOE  Injuries— I  NSTBucTioNS. 

In  an  action  acainst  a  railway  company 
for  injuries  to  a  switcbman,  in  which  it  was 
alleged  that  tbe  negligence  condsted  In  running 
the  train  on  which  piafaitiff  was  working  with- 
out a  proper  lookout,  and  In  falling  to  provide 
a  flagman  on  another  train,  aud  also  in  backing 
such  other  train  upon  tbe  track  on  which  ^lain- 
tifTs  train  was  running,  an  Instruction  la  not 
«rroDeona  which  directs  a  verdict  for  plaintiff 
if  the  jutT  find  that  the  colllalon  between  plain- 
tiff's train  and  tbe  other  train  waa  caused  by 
the  negligence  of  defendant  In  failing  to  pro- 
vide a  flagman  on  the  other  train,  and  that 
such  oegligoice  was  tbe  proximate  cause  of  the 
collision,  as,  under  tbe  complaint,  It  was  not 
neces8ai7  to  submit  all  the  grounds  of  negli- 
gence in  the  charge. 

[Ed.  Mote— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  S  281.*] 

8.  Judgment  (|  256*)— Fikotho  to  StOTOBT. 

Where  a  petition  In  an  action  by  a  serv* 
ant  for  injuries  avers  several  grounds  of  neg- 
ligence which  are  Independent,  and  the  court 
instructs  the  Jnn  to  find  for  plaintiff  If  one 
of  the  grounds  m  negligence  Is  estnUished,  an 
affirmative  finding  on  such  Issue  will  support  a 
judgment  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Judgment. 
Dec  Dig.  I  236.*] 

Appeal  from  District  Court.  Bexar  County; 
Arthur  W.  Seellgson.  Judge. 

Action  by  John  Callahan  against  the  Gal- 
Teston,  Houston  A  San  Antonio  Railway  Com- 


pany. Jndgmrat  for  piMntl*,  and  difandant 

appeals.  Affirmed. 

Baker,  Botts,  Parker  A  Garwood,  D.  CL 
Bolingw,  and  W.  F.  Esell,  for  appelant. 
Perry  3.  Lewi*  and  B.  O.  Carter,  fbr  appel- 
lee. 

NBILU  J.  This  is  an  action  to  recover 
damages  alleged  to  have  t>een  Inflicted  by  tbe 
negligence  of  appellant  upon  the  appellee. 
That  part  of  plaintiff's  petition  whldi  charges 
the  negligence  Is  as  follows:  TThat  hereto- 
fore, to  wit,  on  or  about  tbe  24th  day  of  Sep- 
tember, 1907,  tbe  plaintiff  was  in  tbe  empl<qr 
of  the  defendant  in  the  capacity  of  a  switcb- 
man In  its  yards  In  San  Antonio,  and  while 
in  tbe  yard  limits  of  said  company  he  was  In 
the  discharge  of  his  duty  upon  a  train  of  cars 
wblcb  was  being  drawn  by  a  locomotive 'east- 
ward and  the  dtfendant  had  In  Its  yard  lim- 
its another  train  of  cars,  which  was  being 
backed  by  a  locomotive  westward;  that  by 
reason  of  tbe  negligence  of  the  crews  of  both 
of  said  trains,  who  had  <diarge  of  the  opera- 
tion of  said  trains,  said  trains  were  brought 
togetho-  in  a  violent  collision,  and  the  plain- 
tiff; who  was  in  tlie  performance  of  his  duty 
upon  said  train,  upon  a  box  car.  was  thrown 
with  great  violwce  to  the  ground  and  seri- 
ously and  permanently  injured  as  hereinafter 
stated.  Plaintiff  charges  that  the  defendr 
ant's  employes,  who  were  in  charge  of  the 
train  upon  which  he  was  working,  were  neg- 
ligent in  falling  to  keep  a  proper  lookout  for 
the  train  which  was  backing  westward,  and 
were  negligent  In  falling  to  stop  the  train 
upon  which  plaintiff  was  In  tbe  discharge  of 
his  duty,  ere  it  came  Into  collision  with  said 
train  which  was  being  backed  westward,  and 
that  bad  those  in  charge  of  the  operation  and 
movements  of  said  train  upon  which  plaintiff 
was  In  the  discbarge  of  bis  duty,  used  proper 
diligence  to  discover  the  approach  of  said 
train,  which  was  bathing  westward,  said 
train,  upon  which  plaintiff  was  In  tbe  dis- 
charge of  his  duty,  might  have  been  stopped 
in  time  to  have  averted  the  collision;  that 
defendant's  servants  In  charge  of  the  opera- 
tion of  said  train,  which  was  being  backed 
westward,  had  no  right  to  be  upon  the  track 
where  tbe  train  was  being  backed  at  all,  save 
under  the  protection  of  a  flagman,  whose 
duty  It  was  to  go  ahead  of  said  train  and  give 
warning  of  Its  approach,  and  to  prevent  said 
train  from  coming  into  collision  with  other 
trains,  which  flagman  was  absolutely  essential 
to  prevent  the  two  trains  from  coming  Into 
collision,  but,  notwithstanding  said  train  had 
no  right  upon  said  track,  save  under  the  pro- 
tection of  a  flagman,  defendant's  servants  In 
charge  of  the  operation  and  movements  of 
said  train,  which  was  being  backed  west- 
ward, negligently  propelled  the  same  back- 
wards, without  sending  out  a  flagman  and 
without  keeping  a  reasonable  lookout,  and 
without  taking  any  precautions  whatever  to 
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prevent  coming  Into  colllstoii  with  otber 
trains;  that,  by  reason  of  the negllgeaoe afore- 
said, said  two  trains  were  directly  brought 
into  colllBion  with  other  trains ;  that,  by  rea- 
son of  the  negligence  aforesaid,  said  two 
trains  directly  and  proximately  caused  plata- 
tiflTs  Injuries.  Plaintiff  says  that  be  had 
nothing  whatever  to  do  with  the  move- 
ments and  operation  of  either  one  of  said 
trains,  and  at  the  time  of  said  collision  he 
was  In  the  dlscliarge  of  his  duty  and  In  the 
exercise  of  due  care  to  prevent  Injury  to  him- 
self." 

Upon  the  issue  of  negligence  this  Is  the 
charge  of  the  court:  "If  you  believe  from 
the  evidence  that  on  or  about  the  24th  day 
of  September,  1907,  the  plaintiff  was  in  the 
employ  of  the  defendant  in  the  capacity  of  a 
switchman  In  Its  yards  In  San  Antonio  and 
that  on  said  date  he  was  engaged  In  the  dis- 
charge of  his  duty  upon  a  train  of  cars,  which 
was  being  drawn  by  a  locomotive  eastward, 
and  that  while  so  moving  eastward  the  said 
locomotive  and  train  of  cars  came  Into  colli- 
sion with  another  locomotive  and  train  of 
oars  in  defendant's  yard,  which  was  being 
moved  westward  on  the  same  track,  and  if 
you  further  believe  from  the  evidence  that  by 
reason  of  said  collision,  If  you  find  there  was 
a  collision,  the  plaintiff  was  thrown  from  one 
of  the  cars  In  the  train  .which  was  moving 
eastward,  and  that  by  reason  thereof  he  sus- 
tained any  of  the  Injuries  alleged  In  plain- 
tiff's petition,  and  if  you  further  brieve  from 
the  evidence  that  it  was  the  duty  of  the  de- 
fradant'B  servants  and  employes  In  charge  of 
said  train,  which  was  moving  westward,  to 
protect  the  train  by  having  out  a  flagman, 
and  If  yon  further  believe  from  the  evidence 
that  they  did  not  have  out  a  flagman,  and  if 
yon  further  believe  from  the  evidence  that  It 
was  negligence  on  the  part  of  defendant's 
servants  and  employes  in  charge  of  said  west- 
bound train  not  to  have  out  a  flagman.  If  you 
find  there  was  no  flagman,  and  that  such  neg- 
ligence, If  any,  was  the  direct  and  proximate 
cause  of  the  said  collision.  If  any,  and  If 
you  further  find  from  the  evidence  that  by 
reason  of  said  collision,  If  any,  the  plaintiff 
received  any  of  the  Injuries  all^^ed  in  his 
petition,  then  your  verdict  must  be  -for  the 
plahitlff." 

This  portion  of  the  charge  Is  complained 
of  by  the  first  and  second  assignments  upon 
the  ground  that  it  does  not  conform  to  the 
pleadings,  and  It  Is  complained  by  the  third 
and  fourth  that  the  verdict  Is  not  supported 
by  the  pleadings  and  evidence.  The  substance 
of  the  propositions  advanced  under  these  as- 
signments Is  that  "The  acts  of  negligence  al- 
leged in  plaintiff's  petition  were  so  connect- 
ed with  each  other  as  to  require  proof  of  all 
to  establisb  a  cause  of  action."  If  the  acts 
of  negligence  were  so  connected,  as  is  urged 
by  the  defendant,  then  It  would  logically  fol- 
low that  the  charge  was  erroneous,  and  that 


a  verdict  predicated  upon  the  single  Issne 
submitted  could  not  form  the  basis  of  a  good 
judgment  Hence,  an  answer  to  the  ques- 
tion. "Are  the  allegatiMia  so  connected  as  to 
require  proot  <a  all  facts  aTerredf  will  de- 
termine the  matter. 

It  may  be  stated  as  a  postulate  that  a  peti- 
tion alleging  several  acts  of  negligence  does 
not  require  proof  of  all  the  acts;  but  that  it 
Is  sufficient  If  It  be  shown  that  the  injury 
resulted  from  one  of  the  acts  alleged.  San 
Antonio  St  Ry.  Co.  v.  Math,  7  Tex.  Civ.  App. 
443,  27  S.  W.  753;  T.  &  P.  Ry.  V.  HIU,  71  Tex. 

4. '>1,  9  S.  W.  351;  a,  H.  &  S.  A.  By.  v.  Patll- 
lo,  45  Tex.  Civ.  App.  572,  101  S.  W.  403 ;  Gar- 
ber  V.  St.  L.  S.  W.  Ry.,  118  S.  W.  858;  14 
Ency.  PI.  &  Prac  345^  It  Is  only  when  a 
series  of  facts  are  allied  as  negligence, 
none  of  which,  if  severed  from  the  combina- 
tion, constitutes  negligence,  but  the  combina- 
tion of  the  entire  series  Is  required  to  malce 
out  a  case  of  negligence,  that  It  is  essential 
for  the  court  to  submit  all  the  facts  alleged 
to  the  finding  of  the  jury,  Williams  v.  G., 
H.  &  S.  A.  Ry.  Co.,  34  Tex.  Civ.  App.  145,  78 

5.  W.  45;  De  Castillo  v.  0.,  H.  ft  S.  A.  By. 
Co.,  42  Tex.  Civ.  App.  108,  95  S.  W.  547;  G,, 
H."&  S,  A.  Ry.  V.  PatlUo,  supra.  This  is  not 
an  exception  to  the  general  rule  stated,  but 
Is  In  accord  with  It  For  when  It  takes  a 
combination  of  a  number  of  facts  to  malce 
out  a  case  of  negligence,  and  they  are  averred, 
the  petition  does  not  allege  several  grounds 
of  negligence,  i)ut  only  one.  That  the  peti- 
tion in  the  case  under  consideration  avers 
several  grounds  of  negligence,  and  not  one 
dependent  upon  a  series  of  facts  pleaded.  Is 
apparent  from  Its  face.  Hence,  in  view  of 
the  general  rule  stated,  it  was  not  an  error 
of  which  defendant  can  complain  In  the 
court's  submitting  only  the  ground  of  negli- 
gence embodied  in  its  charge;  nor,  when  the 
jury  found  in  the  affirmative  on  such  issue, 
can  It  be  said  the  verdict  on  such  issue  does 
not  support  the  judgment 

The  remaining  assignment  complains  that 
the  verdict  is  excessive.  It  was  for  f 16,000, 
but  a  remittitur  was  required  by  the  court 
reducing  it  to  $12,000.  We  believe  the  evi- 
dence Is  sufficient,  upon  plaintiff's  theory  as 
to  the  character  and  extent  of  his  Injuries, 
to  sustain  the  judgment  for  the  latter  amount 

The  evidence  sustains  the  verdict  on  the 
Issue  of  negligence,  there  Is  no  error  In  the 
judgment,  and  it  is  affirmed. 


OnLF,  C.  ft  S.  B*.  BT.  CO.  T.  WARD. 

(Court  of  Civil  Appeals  of  Texas.    De&  10, 

1909:) 

L  Carbiebs  <|  274U*)— Cabsiaos  or  Fabsbh- 

OEBS— Actions — VaxjjE. 

Under  the  venue  statute  (Gen.  Laws  1901, 
p.  31,  c.  27,  S  1),  suits  for  canjing  a  passenger 
past  his  destination  may  be  brought  either  Id 
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the  connty  where  tfae  injary  occurred  or  where 
plaintiff  resided  at  the  time  of  the  injnrjr. 
[Ed.  Note.— For  other  cases,  see  Carriers,  Dec. 

2.  Appeal  and  Ehbob  (8  1006")— Bbvww— 
Habuless  Ebbob— InsTBUcnonB. 

In  an  action  for  carrying  a  passenger  i>ast 
his  destinatifH),  an  erroneous  instruction  relat- 
ing to  the  plea  of  privii^,  stating  that  if 
at  the  time  of  suit  plaintiff  was  temporarily 
residing  in  that  county,  with  the  intention  Gt 
retaming  to  another  county,  the  defendant's  plea 
to  the  jurisdiction  was  conclusiTe,  was  harm- 
less, where  there  was  no  issue  as  to  plaintiff's 
residence. 

[Ed.  Note— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  4220;  Dec.  Dig.  I  106&«] 

3.  Cabbibbs  ({  276*)— Cabbiaoi  or  Pabbbn- 
gies—Vendb— Evidence. 

In  an  action  for  carryinz  a  passenger  past 
his  destinatifm,  evidence  held  to  show  that  he 
was  a  resident  ot  another  eonnty  from  that  in 
which  the  Bott  was  bronght. 

(Ed.  Note.— For  other  cases,  see  Catrieis, 
Dec.  Dig.  I  276.*1 

4.  Tbial  (§  296*)— Ebboneoub  Instbuoiions 
—Cube  by  Other  Instbuctions. 

In  an  action  for  carrying  a  passenger  be- 
yond his  destination,  an  erroneous  Instmctlon 
that  it  was  the  duty  of  the  railroad  company 
to  safelv  carry  him  from  the  starting  point  and 
deliver  nim  at  his  destination,  and  that  a  fail- 
are  to  do  so  would  be  negligence  on  their  part, 
was  not  cured  by  an  instruction  properly  de- 
finins  the  words  "negligence"  and  '^ordinary 
care,  and  charging  tfaitt  if  the  passenger  was 
pmperiy  on  the  train  and  that  the  employ^ 
of  defendant  negligently,  as  the  term  is  above 
deGned.  carried  nim  past  his  destination,  etc., 
they  sboold  find  for  plaintiff. 

(Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  709;  Dec  Dig.  i  296.*] 

5.  Appeabarce  (fi  8*)— Acts  CoNamTCiiHO— 

AOBEEftlENT  TO  CONTINUANCE. 

In  an  action  for  carrying  a  passenger  be- 
yond his  destination,  where  defendant's  attoi^ 
ney  was  Informed  of  the  filing  oC  suit  and  agreed 
to  a  continuance,  this  amounted  to  an  appear^ 
ance,  and  hia  plea  of  limitations  based  on  plain- 
tiff's failni«  to  iBsne  a  citation  cannot  be  sas- 
tained. 

[Ed.  Note.— For  other  cases,  see  Appeazanoe, 
Cent  Dig.  S  23;  Dec  Dig.  S  8.*] 

Appeal  from  Bnrleson  Goanty  Court;  B.  J. 
Al^ander,  Judge. 

Action  by  W.  I*  Ward  against  the  Gulf, 
Colorado  &  Santa  F6  Railway  Company. 
From  &  Judgment  for  plaintiff,  defendant 
appeals.  Reversed  and  remanded. 

Terry,  Gavin  ft  Mills,  for  apiwllant  Sfa- 
thlB,  Bachanan  ft  Stone,  for  appellee. 

PLEASANTS,  (X  J.  This  snlt  was  brought 
by  appellee  against  appellant  to  recover  dam- 
ages alleged  to  have  been  caused  Um  by  the 
negligence  of  appellant's  servants  In  falling 
to  announce  the  arrival  of  a  train  upon 
which  appellee  was  a  pasaenger  at  the  sta- 
tion of  Duke  on  appellant's  road  in  Ft  Bend 
county,  and  In  falling  to  stop  the  train  at 
said  station,  and  thereby  conveying  appellee 
beyond  his  destination  and  requiring  him  to 
alight  from  the  train  In  the  dark  and  to  walk 
back  through  rain  to  said  station,  a  distance 
of  more  than  a  mile,  by  reason  of  which  it  is 

*ritr  olhar 


alleged  appellee  was  made  sick,  and  suffered 
phyalcal  and  mental  pain.  Appellant  filed  a 
plea  of  privilege  to  be  sued  In  Ft.  Bmid  coun- 
ty, where  the  Injury  occurred,  and  where  It 
Is  alleged  In  said  plea  the  appellee  resided  at 
the  time  of  the  injury.  Subject  to  this  plea 
appellant  answered  by  general  denial  and 
plea  of  limitation.  The  trial  In  the  oourt  be- 
low by  a  jm7  resulted  In  a  verdict  and  Judg- 
ment In  favmr  of  appellee  for  the  sum  of  |2fi0. 
Ttie  plea  of  inivUege  was  submitted  to  tfae  • 
Jury  with  the  case.  In  submitting  this  plea 
the  court  Instructed  the  Jury  as  follows: 
"If,  however,  you  should,  find  from  the  evi- 
dence that  if,  at  the  time  tfae  petition  herein 
was  filed  with  the  clerk,  or  was  deposited 
witil  the  clerk  of  the  court  for  the  purpose 
of  being  filed,  the  plaintlfl  herein  was  resld* 
Ing  In  Fort  Bend  county,  Texas,  with  the 
Intention  of  living  there  temporarily,  and 
then  returning  to  Burleson  county,  then  you 
should  find  the  defoidanf  s  plea  to  the  Juris- 
diction to  be  true,  and  go  no  further  in  the 
conslderatkm  of  the  cas&"  nils  instruction 
is  manifestly  erroneous.  The  venue  statute 
onder  which  the  plea  was  made  requires  suits 
of  this  character  to  be  brought  "either  In 
the  county  in  which  the  injury  occurred  or  In 
the  countr  in  which  plaintiff  resided  at  tiie 
time  of  the  Injury."  Gen.  Laws  1001,  p.  31, 
c.  27,  t  1.  This  mor  in  the  charge  cannot, 
as  dalmed  by  appellee,  be  regarded  as  a  mere 
clerical,  immaterial  error  whltdi  could  not 
have  resulted  in  injury  to  appellant  It  is  an 
afflnnatlve  misstatement  of  the  law,  and 
would  be  presumed  'to  have  Injured  appellant 
if  the  evldmce  raised  the  issue  of  whether 
appdlee  resided  in  Ft.  Bend  county  at  the 
time  of  the  alleged  injury.  We  are  Inclined 
to  the  opinion,  however,  that  the  evidence 
fails  to  raise  this  issue,  and  tiierefore  tfae 
emnr  in  tfae  charge  was  harmless. 

It  Is  true  that  appellee,  who  Is  unmarried, 
had  been  working  In  Ft  Bend  county  for 
several  months  before  his  injury,  and  re- 
mained  at  work  there  for  several  months 
thereafter,  and  he  has  been  away  from  Burle- 
son county  most  of  the  time  for  tfae  past 
four  years,  but  the  undisputed  evidrace  ftir^ 
tfaer  shows  that  he  was  bom  and  reared  in 
Bnrleson  county,  that  his  mother  lives  in 
said  county,  and  appellee  lias  always  claimed 
that  county  as  fais  home.  He  has  always  vot- 
ed there,  pays  his  poll  tax  there,  and  returns 
ttiere  and  stays  with  his  mother  when  he  is 
not  ei^ged  in  work  In  some  other  county. 
We  do  not  think  in  tfae  face  of  this  testimony 
that  tfae  mere  fact  that  appellee  worlced  in 
Ft  Bend  county  tar  several  monttis  before 
and  after  the  alleged  injury  would  authorise 
a  finding  that  be  resided  In  that  county  as 
that  word  Is  used  in  the  statute  above  quot- 
ed. Tfae  record  shows  that  when  appellee 
was  testifying  on  tfae  trial  of  tfae  case'  he 
was  asked  about  a  written  statement  of  his 
claim  made  by  him  in  which  he  stated  that 
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be  reeMed  In  Ft  Bend  coont7.  He  tartlfled 
that  ho  did  not  remember  to  have  made  snch 
statement,  and  the  written  statement  refer- 
red to  was  not  Introduced  In  evidence,  nor 
was  It  otherwise  shown  that  appellee  had 
made  such  statement  There  being  no  evi- 
dence tending  to  contradict  his  testimony 
that  Burleson  county  was  the  county  of  his 
resldrace,  and  the  facts  before  set  out  which 
tend  to  establish  the  truth  of  this  claim  hav- 
ing been  shown  by  other  witnesses  than  ap- 
pellee, we  think  the  trial  court  might  have 
instructed  the  Jury  to  find  for  appellee  on 
the  plea  of  privilege,  and  ^refore  the  er- 
ror in  the  change  lUwve  pointed  oat  was 
harmless. 

Upon  the  issue  of  whether  tiie  onployfia  of 
appellant  announced  the  arrlTal  of  the  train 
at  Doke  and  stopped  it  there  a  aufltelent  time 
to  enaUe  appellee  to  alight,  the  evidence  was 
conflicting.  Upon  this  state  of  the  evidence 
Oe  court  charged  the  jury  as  follows:  "Ton 
are  instmcted  that  the  duly  devolves  upon  a 
railroad  company,  acting  through  its  duly 
constitnted  agents  and  employ^  to  safely 
carry  a  passenger,  hohUng  a  tlt^t  from  the 
starting  point,  ai^  deliver  him  to  his  point 
of  destination;  a  failure  to  do  so  would  be 
oegllguice  on  the  part  of  said  railway  com- 
pany." It  to  not  claimed  by  appellee  tliat 
tiUs  (iharge  is  cwrect,  bat  it  to  contended 
that  ottier  porttons  of  tile  charge  propvly 
submit  tbe  issue  of  Diligence  im  the  part 
of  appellants  as  alleged  In  the  petltkm,  and 
that  the  charge  taken  as  a  wlude  could  not 
have  mtoled  the  Jury  and  properly  submits 
tiie  Issue  of  negligence  vel  ncm.  We  cannot 
agree  with  appellee  in  tbto  contention.  In 
succeeding  paragraphs  of  the  charge  the 
words  **negligetice^  and  "ordinary  care"  were 
properly  defined,  and  the  Jury  were  thok  told 
that  If  th^  found,  tma  a  iweponderance  of 
the  evidence  that  aH>eIlM  was  a  passenger 
im  appellant^s  train  as  alleged,  and  that  tlie 
agents  and  employfia  of  appelant  negligent- 
ly, **a8  the  term  to  above  defined,  carried  ap- 
pdlee  past  said  station,"  etc.,  they  diould 
find  for  plalntiir.  It  cannot  be  tartd  tliat 
these  instructions  cured  the  error  in  tbe 
charge  above  quoted.  By  the  express  lan- 
guage of  the  charge  complained  of  the  jury 
were  t(dd  It  would  be  n^lgence,  as  a  mat- 
ter of  tow,  tot  the  appellant  to  carry  appel- 
lee b^ond  the  station  of  his  destinati<m,  and 
thto  affirmative  misstatement  of  law  was  not 
rendered  harmless  by  the  subsequent  por^ 
tions  of  the  charge  ^Ich  correctly  defined 
Diligence,  and  told  the  Jury  that  if  tb^ 
found  such  negligence  on  the  part  of  appel- 
lant's employes  they  should  find  for  plain* 
tiff.  The  Instructions  are  wholly  Inomstot- 
ent,  and  It  cannot  be  determined  whettier 
the  Jury  followed  ttie  one  or  the  oilier.  In 
such  case  tiie  Judgment  should  be  reversed. 
Baker  v.  Ashe,  80  Tex.  866,  16  S.  W.  8& 

None  of  the  other  uslgnments  present  any 


error  requiring  or  authorising  a  reversal  of 

the  Judgment  of  the  trial  court 

Defendant's  plea  of  limitation  was  not 
sustained  by  the  evidence.  The  continuance 
of  the  case  by  agreement  from  time  to  time 
was  an  appearance  by  the  d^oidant,  and 
no  citation  was  thereafter  necessary.  In  adr 
dltlon  to  thto  the  failure  to  issue  the  citation 
when  the  petition  was  filed  was  not  due  to 
any  negligence  on  the  part  of  appellee  or  hta 
attorneys,  and  said  attorneys  were  not  neg- 
ligent in  falling  to  discover  the  fact  tiiat  no 
citation  had  been  Issued  until  shcntly  before 
the  term  of  the  court  at  which  the  case  was 
tried.  The  attorney  toe  appellant  having 
been  informed  of  the  filing  of  the  salt  a  abort 
time  thereafter,  and  having  agreed  to  a  con- 
tinuance of  the  case,  It  cannot  be  said  that 
proper  diligence  required  appellee's  attorn^ 
to  thoi^after  make  any  inquiry  as  to  the  Issi^ 
ance  of  a  cltati<Hi. 

For  the  error  tn  the  charge  above  indicat- 
ed, the  Judgment  of  the  court  below  to  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


CHICAGO,  R.  I.  ft  a.  RT.  CO.  v.  WILSON. 

(Court  of  Civil  Appeals  of  Texas.  June  19, 
1909.  On  Rehearing.  Oct  23,  190G.  On  Ap- 
pellee's Motion  for  Rehearing,  Dec  4,  19Q0. 
Further  Bebearlug  Denied  Jan.  8,  1910.) 

On  Appellee's  Motion  for  Rehearing. 

Railboadb  (I  413*)  —  Gbossino  Putatb 

Lands— Fknoeb. 

Under  Sayies*  Ann.  Civ.  St  1897,  art 
4427,  reQulriog  railway  companies  to  make 
crossings  with  gates  in  their  fences,  when  their 
track  divides  an  incloeure,  where  a  railway 
company  coostructed  a  crossing  outside  an  in- 
closure  divided  b;  their  track  and  erected  gates 
when  they  were  not  then  required  to  do  so,  it 
was  their  duty  to  keep  them  closed ;  and  they 
are  liable  for  Injuries  to  animals  escaping  onto 
the  track  through  these  gates,  althongh  the 
owner  the  land  and  the  animals  had,  after 
the  pladng  of  the  gates,  erected  a  lane  lead- 
ing up  to  the  gates,  so  that  the  railway  com- 
pany, at  the  time  of  the  injury,  was  repaired 
under  the  statute  to  put  in  the  crossing  and 
gates,  since  the  trade  uien  divided  an  Inclosare. 

[Bd.  Note. — For  other  cases,  see  Railroads, 
Dec.  Dig.  I  413.*] 

Appeal  from  Wise  County  Court;  C  V. 
Tferrell,  Judge. 

Action  by  Laura  Wilson  against  the  Chi- 
cago, Rock  Island  &  Gulf  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peato.  Affirmed. 

T.  J.  M<Afurray,  N.  H.  Lasslter,  and  Robert 
Harrison,  for  appiritont  B.  B.  Oarswell,  fbr 

appellee. 

SPEER,  J.  The  rule  announced  by  our 
Supreme  Court  In  Tex.  Cent  R.  Co.  v.  Prultt. 
10»  8.  W.  025,  that  "It  to  the  duty  of  a 
railroad  company,  after  It  has  fenced  in  Its 
right  of  way,  to  maintain  the  f^tce  in  sadi 
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coDditlon  ai  onder  ordinary  drcumstancea 
to  effectually  turn  Uve  stock  of  ordinary  dis- 
position and  docility,"  calls  for  an  affirmance 
of  this  case.  The  Injury  occurred  at  a  point 
where  gates  had  been  placed  by  the  railway 
company  across  a  lane,  the  other  end  of  which 
was  open,  and  there  Is  nothing  in  the  record 
to  show  that  the  company  could  not  fence 
Its  road  at  this  point,  or  even  that  It  was  re- 
quired to  place  a  gate  at  such  place.  Under 
Boch  circumstances,  the  animals  having  en- 
tered through  the  opea  gate,  the  company 
is  liable  eren  without  proof  of  negligence. 
See,  also:  T«.  &  Pac.  Ky.  Co.  t.  Webb,  114 
S.  W.  1174;  Tex.  &  Pac  Ry.  Co.  t.  Corn 
(Sup.)  114  S.  W.  103;  Tex.  Cent  B.  Ca  v. 
Wills,  116  8.  W.  145. 

The  Judgment  of  the'connty  court  Is  there- 
fore affirmed,  bnt  wlthont  the  damages  pray- 
ed for  1^  appellee. 

On  Rehearing. 

On  the  orlglii^  bearing  we  affirmed  this 
case  on  the  authority  ot  Texas  Central  Ball- 
road  Ctmiiwny  t.  Fmttt.  109  8.  W.  026,  stat- 
ing In  our  oondusions  that:  "The  injury 
(killing  of  live  stodO  occurred  at  a  point 
where  gates  had  beeai  placed  by  the  railway 
company  across  a  land,  the  other  end  of 
wUch  was  open,  and  there  is  nothing  In  the 
record  to  show  that  the  company  could  not 
fmce  its  load  at  this  point,  or  even  that  it 
was  required  to  i^ace  a  gate  at  mt^  place. 
Under  such  drcum stances,  the  animals  hav- 
ing altered  through  the  open  gat^  the  com- 
^uy  la  UaUe  even  without  proof  of  negll- 
sence."  A  reexamination  of  the  record  coo- 
Tlncea  as  that  this  conelnslon  was  wroneous. 
The  evidence  indicates  that  at  the  time  the 
nllroad  was  built  it  divided  an  indosnre^  and 
the  gate  In  question  was  placed  there  for  the 
benefit  of  the  owner  of  audi  indosnre;  The 
lane  referred  to  appears  to  have  been  built 
l<nig  afterward  by  ttie  present  owner  of  the 
farm.  There  is,  then,  in  the  record,  that 
which  shows  It  to  have  been  the  duty  of  the 
railroad  cranpany  to  leave  an  opening  in  its 
right  of  way  thztnigh  this  inclosure,  and  un- 
dw  numerous  decMons  It  became  the  duty 
of  tbe  pnson  Cor  whose  bowflt  such  gate 
was  erected  to  keep  It  closed.  Railway  v. 
Hanadk,  23  Tex.  Civ.  App.  884,  66  S.  W.  938 ; 
Id..  83  Tex.  446,  65  S.  W.  1117;  T.  &  P.  Ry. 
Ca  V.  <^m  (Sup.)  114  8.  W.  m ;  T.  A  P.  Ry. 
Ca  V.  Webb,  114  S,  W.  1174;  M.,  K.  &  T. 
By.  Co.  of  T&t.  V.  Davis,  118  3.  W.  234 ;  M., 
K.  &  T.  By.  Co.  of  Tex.  v.  BnUer,  121  S.  W. 
17flk  Aiq^ee's  animals  strayed  from  her  In- 
dosore  through  this  gate  onto  appellant's 
rig^t  of  way  and  were  killed.  Appellant  re- 
qnested  the  following  charge:  "The  defend- 
ant requests  the  court  to  charge  the  Jury  that 
if  they  And  from  the  evidence  that  the  stock 
of  the  plaintiff  were  killed  on  defendant's 
railroad  by  bdng  struck  by  any  of  Its  tralos, 
but  also  find  that  the  defendant  had  fenced 
Its  ri^t  of  way  on  each  side  of  tbe  track. 


and  that  for  the  ben^t  of  the  landowner  a 
gate  was  placed  in  tbe  right  of  way  and  the 
company  had  no  use  for  the  gate,, but  It 
was  dbed  exclusively  for  the  use  of  the  land- 
owner, and  find  that  the  stock  of  plaintiff 
were  put  In  her  pasture  on  the  night  they 
were  killed,  and  that  they  escaped  and  wan- 
dered onto  the  right  of  way  of  defendant 
company  and  were  killed  by  one  of  Its  trains, 
you  will  find  for  the  defendant  company, 
onlesB  you  find  defendant's  servants  In  charge 
of  the  train  did  not  use  ordinary  care  to  pre- 
vent striking  stock  on  its  tra<^."  This  was 
a  fair  presentation  of  an  issue  not  otherwise 
submitted,  and  the  charge  ought  to  have 
been  given. 

For  the  error  of  the  court  in  refusing  It, 
the  Judgment  of  tbe  court  la  reversed.,  and 
the  cause  remanded. 

On  Appellee's  Motion  fer  Bdiearing. 
Up<m  furthw  consideration  ta  this  appeal, 
we  have  concluded  that  the  trial  court  did 
not  err  in  refusing  the  requested  Instruction, 
for  which  we  fwmerly  reversed  and  remand- 
ed the  case.  Article  4427,  Sayles*  Ann.  Gtv. 
at  Tex.  1897,  Is  as  foUows:  "AU  railway 
corporations  in  this  state  which  have  (fteiced), 
or  Which  may  hereafter  fence  ttielr  rtgtat  oC 
way,  may  be  required  to  make  openings  or 
crosslngB  throu^  thdr  fence  and  ovto  their 
roadbed  altmg  their  right  <^  way  every 
one  and  one-half  miles  tbereot;  provided, 
tliat  If  Budii  fence  shall  divide  any  inclosure 
that  at  least  one  openlt^  shall  be  made  In 
said  foice  within  sudi  indosura"  The  ob- 
vious purpose  of  this  statute  is  to  afford 
the  owhor  of  such  divided  inclosure  easy 
access  to  and  from  the  s^regated  portions 
of  his  Inclosure  and,  where  sudi  openings 
are  made  for  the  owner's  exclusive  ben^t, 
It  is  but  Just  that  he  diould  bear  tbe  burden 
of  keying  the  gates  shut  But  in  tbe  presoit 
cas^  as  will  be  seen  from  our  statment  In 
the  former  opinion,  the  gate  constructed  by 
appellant  is  not  "within"  an  Inclosure  at 
all,  but  is  at  a  point  at  the  end  of  an  open 
lane  which  is  literally  and  to  all  intents 
and  purposes  in  the  outside  fence  of  such  in- 
closure. In  that  case  tbe  right  of  way  nt 
such  a  point  is  exposed  to  all  the  hazards  of 
trespassing  stock,  and  the  public  Is  as  much 
entitled  to.  demand  the  protection  of  a  fence 
as  at  any  other  point  not  actually  within  an 
Inclosure.  The  statute  quoted  does  not  seem 
to  coutemplate-  that  an  owoer,  whose  Inclo- 
sure was  divided  by  a  line  of  railway,  would 
be  entitled  to  demand  an  opening  In  the  right 
of  way  fence  except  at  some  point  within  bis 
Inclosure.  If  the  owner  then  Is  not  entitled 
to  demand  such  opening,  clearly  the  railway 
company  Is  not  required  to  make  it,  and  Its 
doing  so  would  not  relieve  it  of  tbe  duty  Im- 
posed by  law  to  fence  Its  track.  We  arO  not 
forgetful  of  the  fact  that  the  open  lane  was 
constructed  by  appellee  after  the  gate  in 
question  had  been  put  in  by  appellant,  and 
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that  therefore  appellant  at  the  time  was  on* 
der  the  l^ral  obligation  of  patting  In  such 
gate  because  its  line  actually  divided,  and 
the  opening  was  placed  within,  an  incfosure. 
But  upon  appellee's  exposing  this  opening 
to  the  crmsing,  and  thus  jeopardizing  the 
Interests  of  the  public,  the  appellant  could 
no  longer  defrad  an  injury  by  pleading  that 
such  opening  was  maintained  In  obedience 
to  the  statute  quoted.  It  was  not  error  there- 
fore to  refuse  the  requested  charge  hereto- 
fore set  out,  which  in  effect  assumed  that  the 
gate  In  controTersy  was  within  an  Inclosure. 

Appellee's  rehearing  is  ther^ore  granted, 
and  the  Judgment  ot  the  county  court  Is  af> 
firmed. 


ADOUE  &  LOBIT  t.  TOWN  OF  LA  PORTB.t 
(Court  of  Civil  Appeals  of  Texas.    Dec.  10, 
1909:    Rehearing  Denied  Jan.  6,  1910.) 

1.  Vekdob  and  Pubchaseb  (S  261*)— Rem- 
edies OF  Ven'DOB  —  ASSIQNHENT  OF  LlEN — 

Bona.  Fide  Pubohabeb. 

The  purchaser  of  vendor's  lien  notes  in 
due  course  of  trade  before  maturity  and  for  a 
valuable  consideration,  without  notice  of  a  parol 
dedication  of  a  part  of  the  land  by  the  malier, 
will  be  protected  as  an  Innocent  purchaser  fus 
against  such  dedication. 

[Bid.  Note.— For  other  caseB,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  261.*] 

2.  Vendob  and  PrmcHABEB  (I  295*)  —  En- 
forcement OF  Vewdos'b  Lien— Opebatiok 
AND  Effect. 

The  foreclosure  of  a  vendor's  lien  by  the 
assignee  thereof,  who  used  due  diligence  to  as- 
certain all  existing  claims  to  the  land  and  to 
malce  all  known  claimants  parties  to  the  action, 
extinguishes  the  rights  of  a  town  under  a  prior 
parol  dedication  of  which  such  assignee  had  no 
notice,  though  the  town  was  not  a  party. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  {  295.*] 

8.  Dedication  (S  19*)— Acts  Amounting  to 

Dedioatton— Maps. 

The  conveyance  of  land  with  reference  to  a 
recorded  map  on  which  a  plot  of  ground  is 
marked  "park"  does  not  amount  to  a  dedication 
of  such  plot  to  the  public  or  ratify  a  parol  dedi- 
cation b;  a  former  owner  of  which  the  grantor 
bad  no  notice. 

[Ed.  Note. — For  other  cases,  see  Dedication, 
Cent.  Dig.  SI  35-47;  Dec.  Dig.  |  19.*] 

Appeal  from  District  Court  Harris  Coun- 
ty; Norman  G.  KIttrell,  Judge. 

Action  by  the  Town  of  La  Porte  against 
Adoue  &  LoblL  Plaintiff  had  Judgment,  and 
defendants  appeal.   Reversed  and  rendered. 

Ewing  &  Ring,  for  appellants.  P.  K. 
Briant,  A.  K.  Masterson,  H.  N.  Atkinson,  and 
H.  Masterson,  for  appellee. 

PLEASANTS,  C.  J.  This  1b  an  action  of 
trespasa  to  try  title  brou^t  by  the  appel- 
lee, a  municipal  corporation  within  the  couo- 
ty  of  Harris,  against  B.  Adoue  and  Joseph 
Loblt,  composing  the  firm  of  Adoue  &  Loblt, 
to  recover  the  title  and  possession  of  a  tract 


of  abont  18  acres  of  land  sttnated  wltliln 
the  corporate  limits  of  appellee  town.  The 
land  In  controversy  Is  a  part  of  a  tract  of 
1,600  acres  In  the  Johnson  Hunter  survey 
hi  Harris  county.  This  1,600-acre  tract  was 
owned  by  John  A.  and  Nancy  J.  Caplen  on 
March  10,  1892.  On  that  date  the  Caplens 
conveyed  all  of  said  tract  to  A.  M.  York 
for  a  consideration  of  ^1,775.  Of  this  con- 
sideration (2,518  was  paid  In  cash,  and  for 
the  remainder  York  executed  his  several 
notes  in  varying  amounts  and  payable  In 
from  one  to  six  years  respectively.  To  se- 
cure the  payment  of  these  notes  a  vendor's 
lien  was  expressly  reserved  In  the'  deed  ex- 
ecuted by  the  Caplens  to  said  York.  All  of 
these  notes  were  assigned  and  'transferred 
by  the  Caplens  to  appellants  before  their 
maturity  to  secure  loans  made  Oaplen  by 
appellants.  Upon  the  maturity  ot  these 
loans  the  transfer  of  the  vendor's  lien  notes 
above  mentioned  was  made  absolute  by  the 
Caplens,  and  tbey  executed  and  delivered  to 
appellants  a  conveyance  of  the  title  in  the 
land  held  by  them  under  the  vendor's  lien 
reservation  In  their  deed  to  York.  This  con- 
veyance was  made  In  1897.  Thereafter  ap- 
pellants brought  suit  to  foreclose  their  ven- 
dor's lien  against  York  and  all  of  his  rec- 
ord vendees  and  all  persons  in  poasesslou 
of  any  part  of  the  1,600  acres  of  land,  ex- 
cept those  who  had  made  settlement  with 
appellants  and  obtained  releases  for  the 
laud  held  by  them.  Appellee  was  not  a  party 
to  this  suit  Judgment  was  rendered  for 
plaintiffs  In  said  suit  at  a  foreclosure  sale 
regularly  held  under  said  Judgment  Ap- 
pellants became  the  purchasers  of  all  of  the 
land  sold,  including  the  tract  In  controver- 
sy In  this  suit.  Appellee  claims  the  land  un- 
der an  alleged  dedication  thereof  for  the 
purpose  of  a  public  park  by  Caplen  and  his 
Immediate  and  remote  vendees,  which  dedi- 
cation was  accepted  by  appellee  town.  It 
Is  also  claimed  by  appellee  that  this  dedi- 
cation was  ratified  by  appellants,  and  that 
appellants  by  their  acts,  after  they  acquir- 
ed the  superior  title  to  tbe  land,  rededicat- 
ed  the  property  In  controversy  to  tbe  pub- 
lic use  before  stated.  The  cause  was  tried 
In  the  court  Iselow  without  a  Jury,  and  Judg- 
ment was  rendered  in  favor  of  appellee  for 
the  title  and  possession  of  the  property, 
■with  allowance  to  appellants  of  the  value 
of  their  improvements  as  provided  by  arti- 
cles 4814  and  4815  of  the  Revised  Statutes 
of  1879. 

The  trial  Judge  filed  conclusions  of  fact 
and  law.  After  finding  that  Caplen  and  his 
vendee,  York,  and  the  vendee  of  YoiIe,  aft- 
er the  sale  to  York  by  Caplen  and  prior  to 
the  foreclosure  by  appellants,  "by  their  re- 
spective acts  and  declarations  and  •their 
courses  of  conduct,  made  parol  dedication 
to  the  public  as  far  as  they  could  of  the 
land  in  controversy  for  the  purpose  of  a 


*For  otber  cases  see  same  topic  and  aecti«a  NUMBER  in  Dec.  A  Am.  Dlca.  U07  to  date,  tt  Reporter  laOaz* 
t  Writ  ot  error  denied  bjr  Snpreme  Court, 
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park,  and  that  the  public  prior  to  Bald  fore- 
closure recognized  and  accepted  such  dedica- 
tion," he  further  finds  that  appellants  "knew 
nothing  of  the  dedication,  as  a  matter  of 
fact,  until  at  or  about  the  commencement 
of  tbis  suit,  and  I  further  find,  from  ex- 
amination of  the  decree  In  the  foreclosure 
suit,  that  a  very  large  number  of  parties 
were  made  defendants,  and  from  all  the  pro- 
ceedings had  In  that  case,  as  revealed  by  the 
abstract  of  title,  copies  of  the  decree,  and 
other  evidence,  I  conclude  that  counsel  for 
Adoue  &  Loblt  used  all  reasonable  diligence 
to  obtain  an  effectual  foreclosure  so  far  as 
an  lamination  of  the  records  in  order  to 
ascertain  what  parties  were  proper  and 
necessary  to  that  end.  Having  found  that 
neither  Adoue  &  Loblt  nor  their  counsel 
had  any  knowledge,  as  a  matter  of  fact,  of 
any  dedication  of  the  property,  I  conclude 
that  the  fact  that  their  counsel  made  no  in- 
quiry as  to  whether  there  had  been  such 
dedication  does  not,  under  the  facts  and  evi- 
dence, militate  against  or  weaken  the  con- 
clusion above  found  as  to  the  exercise  of 
reasonable  diligence.  I  find  that  neither 
Adoue  nor  Loblt  personally  ever  made  any 
examination  of  the  reco^rds  of  Harris  coun- 
ty to  see  anything  about  ttie  property,  or 
what  parties  were  necessary,  and  that  every- 
thing was  Intrusted  to  their  counsel.  The 
defendants,  Adoue  &  Loblt,  shortly  after 
said  foreclosure,  and  their  purchase  there- 
under, tbrough  their  tenants  and  agents,  went 
Into  tbe  exclusive  possession  of  the  land  in 
controversy,  and  ever  since  then,  down  to 
tbe  commracement  of  tbis  suit,  have  been 
In  tte  peaceable  and  adverse  possession  of 
the  nme;  using  and  enjoying  It,  holding 
the  same  nnder  a  duly  registered  deed,  to 
wit,  said  BherifTB  deed,  paying  all  taxes  ac- 
(mlng  theretm.  fncludliig  taxes  to  the  town 
of  lift  Porte,  which  It  has  accepted  and  a^ 
proprlated  through  Its  officers,  without  ob- 
jection. After  said  foreclosure  and  the  pui^ 
chase  thereunder  by  defendant,  until  about 
the  time  of  this  snit,  the  adverse  use  and 
possession  of  the  premises  by  d^endants 
as  absolately  theirs  was  acquiesced  in  wltb- 
out  objection  or  complaint  by  the  public 
or  its  organised  re[«esentative,  the  town 
of  La  Porte;  said  municipality  meantime, 
aa  before  stated,  receiving  and  appropriat- 
ing from  defradantB  taxes  coi  snch  land." 

None  of  these  conclusions  of  fact  are  at- 
tacked by  appellee,  and  it  Is  not  contended 
that  upon  these  facts  appellee  would  be  en- 
titled to  recover  the  land  from  appellants. 
Having  purchased  the  notes  or  taken  them 
as  collateral  security  In  due  course  of  trade 
and  for  a  valuable  consideration  before  ma- 
turity and  without  actual  or  constructive 
notice  of  the  dedication  by  Gaplen  and  York, 
appellants  would  be  protected  as  Innocent 
purchasers  In  the  right  to  subject  all  of  the 
property  covered  by  the  vendor's  lien  retain- 
ed to  secure  said  notes  to  the  payment  of 


said  notes,  and,  having  in  the  foreclosure 
proceedings  Instituted  by  them  used  prop- 
er diligence  to  ascertain  the  claims  of  all 
persons  asserting  rights  In  the  pr<^erty  and 
to  make  all  such  persons  parties  to  the  fore- 
closure suit,  appellee's  right  of  redemption 
was  foreclosed  by  the  Judgment  in  said 
suit  LiddeU  V.  Grain,  53  Tex.  S55;  Kauif- 
man  &  Runge  v.  Bobey,  60  Tex.  SOS,  48  Am. 
Rep.  Marx  v.  Dreyfus,  26  S.  W.  2312; 

Baldwin  t.  Root,  90  Tex.  652.  40  8.  W.  8; 
Rogers  t.  Houston,  94  Tex.  4uy,  60  8.  W. 
869. 

As  before  stated,  appellee  does  not  contend 
that  appellants  would  be  bound  by  the  parol 
dedication  found  by  the  court  to  have  been 
made  by  Gaplen  and  York,  of  which  appel- 
lants had  no  notice  at  the  time  they  purchas- 
ed the  notes,  or  at  the  time  of  the  foreclo- 
sure and  their  purchase  of  the  land  under 
Judgment  of  foreclosure;  bat  it  Is  Insisted 
that  the  Judgment  should  be  sustained  upon 
the  conclusion  of  law  of  the  trial  court  that 
appellants,  "by  their  deeds  and  releases  and 
reference  to  the  maps  and  plots  of  the  prop- 
erty, ratified  the  dedication,  that  under  all 
the  circumstances  they  are  estopped  to  deny 
It,  and  that  the  title  to  the  property  for  the 
purpose  of  a  park  1b  vested  in  the  corpora- 
tion  of  the  town  of  La  Porte,  subject  to  al- 
lowance for  improvements  as  prescribed  by 
the  statutes."  This  conclusion  Is  assailed  by 
appellants  upon  the  ground  that  it  Is  not  sup* 
ported  by  the  facts  found  by  the  trial  court 
and  estabUidied  by  the  evidence.  The  tact 
conclusion  upon  which  this  conclusion  of  law 
Is  based  la  as  follows:  "I  further  find  that 
Adoue  &  Loblt  encuted  certain  deeds  and 
releases  describing  the  property  so  released 
and  oonv^ed  according  to  the  maps  and 
plots  of  the  town  of  La  Porte,  whidi  dlsdoae 
and  evidence  tiie  exlstmice  of  Beach  Park 
and  its  recognition  by  Adooe  A  Lobit  The 
maps  and  plots  in  evidence  show  Beach  Park 
to  be  an  annex  or  addltKm  to  the  town  of  La 
Porte,  and  to  comprise  the  land  In  contro- 
versy, besides  other  land,  wliicta  annex  or  ad- 
dition Is  platted  and  laid  out  and  marked  as 
dhown  tj  copy  of  map  hereto  attached,  mark- 
ed 'BxhlMt  A,'  being  the  aforesaid  map  re- 
corded in  volume  8S,  pp.  B86, 597,  of  the  Deed 
Records  <tf  Harris  County." 

The  map  referred  to  in  this  finding  pur- 
ports to  be  a  map  of  an  annex  or  addition 
to  the  town  of  La  Porte  called  or  designated 
"Beach  Park,"  and,  while  the  land  in  contro- 
versy Is  shown  thererai,  there  Is  nothing  on 
any  of  the  maps  introduced  In  evidence  to 
Indicate  that  said  land  had  been  set  aside 
for  a  public  park  or  for  any  public  use.  As 
found  by  the  court,  the  map  shows  the  subdi- 
vision of  Beach  Park  annex  Into  numerous 
blocks  and  lots.  Near  the  center  of  said  an- 
nex, and  some  distance  from  the  land  In  con- 
troversy, there  Is  a  circular  plot  of  ground 
marked  "Park."  The  land  in  suit  is  an  Ir- 
regular shaped  plot  and  lies  along  the  beach 
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front  Ab  It  appears  upon  aaid  map  It  Is 
ummmbered  and  unmarked,  except  that  It 
shows  that  a  bathing  pier  with  bethbouseH 
at  the  end  extends  Into  the  bay  from  this 
property,  and  at  the  ^ore  end  of  this  pier 
a  dancing  paTlllon  la  shown. 

We  think  It  clear  that  the  record  of  this 
map  would  not  In  Itaelf  amount  to  a  dedica- 
tion of  the  property  tn  question  to  public 
use,  and  It  necessarily  follows  that  a  mere 
reference  to  said  map  In  deeds  and  releases 
executed  by  appellants  would  not  be  a  dedi- 
cation than  ot  the  pn^wrty  In  question. 
The  court  having  expressly  found,  and  this 
finding  not  being  question^  that  awetlants 
had  no  notice  of  the  pand  dedication  of  the 
property  by  Caplen  and  his  vendees,  they 
cannot  be  held  to  hare  ratified  su<dL  dedica- 
tion, for  one  cannot  ratl^  an  act  of  which 
he  has  neither  actual  nor  cwutructive  no- 
tice, and,  unless  the  record  ot  the  map  in 
question  is  saffldait  in-  Itself  to  effect  the 
dedlcatUm,  appellants  have  neither  dedicat- 
ed nor  ratified  the  dedi<»tion  of  said  proi>- 
erty. 

We  think  the  facts  of  this  case  easily  dls- 
tlngnlBh.  It  from  the  case  of  City  of  Corsl- 
cana  t.  Anderson.  83  Tex.  CIt.  App.  686,  78 
&  W.  264.  and  the  case  of  Oswald  v.  Grenet, 
22  Tex.  94,  dted  and  relied  on  by  appellee. 
Before  the  property  of  a  citizen  can  be  tak- 
en for  public  use  without  compensatton  upon 
the  dalm  of  a  gift  or  dedication,  the  facta 
and  circumstances  relied  upon  to  prove  such 
dedication  must  be  of  an  unequivocal  char- 
acter, or  at  least  must  prima  fade  be  of 
such  character  as  would  reasonably  induce 
the  public  or  some  member  thereof  to  believe 
that  such  dedication  had  been  made;  and, 
before  any  estoppel  could  arise  by  reason  of 
such  prima  fade  dedication,  It  must  be  shown 
that  the  public  or  some  member  thereof  aded 
ftpon  such  prima  facie  dedication  in  such  way 
as  to  render  it  Inequitable  and  unjust  for  the 
owner  to  deny  the  dedication.  No  such  facts 
are  shown  In  this  case. 

Aa  before  said,  we  think  the  map  is  clear- 
ly Insufficient  to  Bbow  the  dedication.  The 
acts  of  appellants  conclusively  show  that  It 
was  never  their  Intention  to  dedicate  this 
land  to  the  public,  but  th^  have  at  all  times 
since  they  acquired  the  title  thereto  asserted 
ownership  of  the  property  In  the  most  unmis- 
takable manner  by  Improving  It  renting  it 
and  paying  the  taxes  thereon  to  the  town  of 
La  Porte.  Having,  as  found'  by  the  trial 
court  and  as  shown  by  the  undisputed  evi- 
dence, acquired  the  title  to  this  property 
without  any  notice  of  the  previous  dedica- 
tion, appellants  should  not  be  divested  of 
their  property  upon  evidence  which  Is  clear- 
ly insufficient  to  show  any  Intention  on  their 
part  to  dedicate  It  to  public  use. 

We  are  of  opinion  that  the  Judgment  of  the 
court  bdow  should  be  reversed,  and  judg- 


ment here  rendered  for  aM>eUaQta,  and  It  tuts 
been  so  ordered. 
Reversed  and  rendered. 


HOUSTON  ft  T.  a  B.  00.  r.  HANKS.t 

(Court  of  dvil  Appeals  of  Texas.    Dec  22. 
1909.    Rehearing  Denied  Jan,  6.  19ia) 

1.  Damages  (|  15S")— Pkbsonai.  Injubies — 
Evidence— A  DuiBSiBiUTT. 

Id  an  action  for  injury  to  plalntllTa  foot 
resulting  first  in  the  amputation  of  a  toe,  follow- 
ed by  a  develtnunent  of  a  diseased  condition  of 
the  covering  of  the  bones  of  the  foot  rendering 
a  subsequent  amputation  of  the  foot  and  part 
of  the  leg  oecesaary,  evidence  that  the  kidneys 
were  iDTolved  offered  only  as  symptomatic  of  the 
diseased  condition  of  the  covering  of  the  bonea 
of  the  foot  was  admissible  as  against  tbit  ob- 
jection that  there  was  no  pleading  to  sustain  any 
injury  to  the  kidneys. 

[Ed.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  SS  441,  442;  Dec  Dig.  I  15S.*] 

2.  Evidence  (|  472*)  —  Opimioh  Evidence  — 
Matters  fob  Jubt. 

Where,  in  an  action  for  Injuries  to  an  em- 
ploye of  a  car  wheel  company  while  repairing  an 
enj^ne  on  its  track,  separated  by  a  barrier  from 
the  part  of  the  tTa<^  on  which  a  railroad  operat- 
ed cars,  caused  by  a  car  running  against  the 
barrier  and  striking  }t  so  as  to  move  toe  engine, 
the  distance  of  the  engine  from  the  barrier  and 
the  other  facts  proved  enabled  (be  jury  to  de- 
termine whether  the  engiDe  was  far  enough  back 
not  to  have  been  reached  by  the  drawbead  of 
the  car,  a  question  whether  the  movement  of  the 
car  would  have  caused  the  injury  If  the  engine 
bad  been  far  enough  back  not  to  have  been 
reached  by  the  drawhead  of  the  car  called  for 
an  opinion,  concerning  which  a  witness  could 
not  testify. 

[Ed.  Note^r-For  other  cases,  see  Evidence. 
Cent  Dig.  |  2195;  Dec.  Dig.  S  472.*] 

8.  Railboads  (I  761*)  —  Liabiutt  fob  In- 
juries—Rebpokdeat  SUFEBIOB. 

The  Bwitdiiug  crew  of  a  railroad  did  switch- 
ing on  a  track  of  a  car  wheel  company  con- 
nected with  the  railroad  track  for  the  purpose 
of  pladng  cars  at  a  platform  to  be  loaded  or 
unloaded  by  the  company.  The  manager  of  the 
company  called  on  the  foreman  of  the  crew  to 
move  can  on  the  track,  but  the  company  exer- 
cised no  control  over  the  crew,  or  the  manner 
in  which  they  did  their  work.  The  crew  were 
paid  and  controlled  by  the  railroad,  and  operat- 
ed its  engines.  iTeld,  that  the  membera  of  the 
crew  were  the  servants  of  the  railroad,  and  It 
was  responsible  for  their  neglignice. 

[Ed.  Note^«S\>r  other  casea,  see  Bailroads. 
Dec.  Dig.  {  281.*3 

4.  Railboads  (8  275*)— iHjnraa  to  Pebsons 

ON  TBACE— LlCEnSIEB— CABB  RBQtnBBD. 
A  car  wheel  company,  maintaining  a  switch 
track  connected  with  a  railroad,  and  placing  a 
barrier  on  the  track  to  separate  the  part  of  it  on 
which  repair  woift  should  be  done  from  that  on 
which  cars  shoald  be  switched  by  the  switching 
crew  of  the  railroad,  need  not  provide  a  barrier 
sufficient  to  withstand  an  unusual  and  unneces- 
sary impact  of  a  car  against  the  barrier,  result- 
ing in  the  fordble  moving  of  the  barrier,  and 
causing  an  acddent  to  one  engaged  in  repair 
TCOrk,  and  the  members  of  the  crew  could  not  pre- 
sume that  tibe  company  had  done  so,  and  they 
must  exerdse  ordinary  care  In  switching  cars, 
though  they  could  rely  on  the  presumption  that 
the  company  had  performed  Its  duty  In  maln- 
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talnfac  a  xnoper  barrier  for  th«  proteetloD  of  tin 
men  engaged  In  repair  work. 
[Ed.  Note.— For  other  cases,  tee  HillwwHi, 

Dec  Vig.  I  275  •! 

6.  Raiuoadb  (I  279^— Imputed  Nkoliobncb 

—As  BCrWBBN  BUPLOTU  AI?D  ISlIPLOTft. 

The  liability  of  a  railroad  (or  the  negligence 
at  its  awitching  crew  while  engaged  in  switch- 
ing can  on  the  track  ot  a  manufacturer,  and 
moTing  a  car  against  a  barrier,  and  thereby  mov- 
ing  an  engine  of  the  manufacturer  and  injuring 
an  emi^oT^  Tei)airing  it,  depended  on  the  neg- 
ligence of  ita  awitchfng  crew  aa  a  contributing 
cause  of  the  accident  and  of  the  employe's  guilt 
or  innocence  of  contributory  negligence,  bnt  the 
fact  of  the  oonenrring  negligence  <jS  tha  mana- 
factnrer  was  no  defense. 

[Ed.  Note.— For  other  caaea,  see  Bailroada, 
Cent.  Dig.  J  001 ;  Dea  Dig.  |  li79.»3 

6.  Damages  (!  34*)— Pkbsoral  Iitjubibb— Ae- 

QRAVATION  Or  iRJtTBT. 

Where  the  person  injured  used  ordinary  care 
In  selecting  the  surgeon  who  treated  him  and 
who  amputated  his  foot  and  leg,  be  could  re- 
cover for  the  Jobs  of  his  foot,  though  tiie  physi- 
cian made  a  mistake  in  amputating  it. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  I  43 ;  Dec  Dig.  S  84.*] 

7.  Appsai.  aud  Ebbor  (|  742*>--As8ioifia!NTs 
or  Eura— QmsnoHB  Revikwabu. 

In  considering  assignments  complaining  of 
the  refusal  of  instmctions,  the  court  Is  confined 
to  the  proposition  stated  under  the  assignments. 

(Ed.  Note^— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  {  8000;  Dec  Dig.  i  742.*] 

8.  TuAi,  (I  260*)— IirsTBTTcnoHft— BnrusAz.  to 

GEVK     iKSTBDOnONS     COVXUD     BT  THE 

Chaboe. 

It  is  not  error  to  refuse  a  ebsiie  niffldent- 
ly  stated  in  the  charge  given. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  1  651 ;  Dec  Dig.  f  260.*] 

9.  Davaoes  (I  182*)  —  Fbeboitai.  Irjubieb  — 

EZCESSITE  DAXAOEB. 

A  verdict  (or  $10,500  for  a  personal  injury 
resnlting  in  the  crushing  of  plaintifTs  foot,  caus- 
ing great  sofffering  and  neceMitating  the  amputa- 
tion of  oae  of  the  toes,  followed  by  a  period  of 
increased  sufferiiv  and  compUeations  necessitat- 
ing a  second  amputation  of  the  foot  and  a  part 
of  the  leg  below  the  knee,  is  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  H  380,  381 ;  Dec  Dig.  I  132.*] 

Appeal  from  District  Court,  Harris  Cotrnty ; 
Norman  O.  Klttrell,  Judge. 

Action  by  James  B.  Hanks  against  the 
Houston  ft  Texas  Central  Railroad  Company. 
From  a  Judgment  for  plaintUT,  defendant  ap- 
pealsL  Affirmed. 

Baker,  Botta,  Parker  ft  Garwood  and  A  L. 
Jackson,  for  appellant  Ewing  ft  Bing,  for 
aiq>eUe& 

BEESE.  J.  Tills  Is  a  salt  by  James  B. 
Hanks  against  tbe  Honston  &  Texas  Central 
Railroad  Company  to  recover  damages  for 
personal  injuries  alleged  to  bare  been  caused 
by  the  nes^igoice  of  defendant  It  was  al- 
leged in  the  petition.  In  substance,  that  wbile 
plalntur  was  at  woric  as  an  employ^  of  the 
Dickson  Car  Wheel  Company,  repairing  a 
small  locomottTo  engine,  standing  cm  the  re- 
pair part  ct  a  track  belonging  to  said  car 
wheel  company,  plaintiff  being  at  work  un- 


der the  oiglnfl^  defendanrs  onployM  negli- 
gently operated  an  engine  and  csrs  so  that 
one  of  the  cars  stm(^  the  engbie  upon  which 
plalntur  was  at  work,  causing  It  to  more, 
wberdiy  ^alntUf s  foot  was  caught  under 
one  of  the  wheels  <tf  the  engine,  crushing  his 
foot,  with  the  result  that  one  of  his  toes  bad 
to  be  amputatedt  and  afterwards  the  leg  had 
to  be  amputated  between  the  ankle  and  the 
kne&  It  was  alleged  that  the  tra<dc  oa  which 
the  engine  upon  which  plaintiff  was  at  work 
ccmnected  with  the  track  of  defendant  and 
that  defendant  was  accustomed  to  operate  oi- 
glnes  and  cars  over  tbe  same  In  tbe  perform- 
ance of  Its  business;  that  a  barrier  had  been 
placed  on  tbe  track  to  s^arate  tliat  part  of 
the  same  upon  which  repair  work  was  being 
done  from  that  upon  which  ragines  and  cars 
were  operated ;  and  that  upon  tbe  occasion 
In  question,  tbe  engine  and  cars  of  defendant 
were  operated  with  such  unnecesBary  speed 
that  one  of  the  cars  ran  upon  the  barrier  and 
struck  It  with  such  force  and  violence  as  to 
strike  and  move  the  engine  npm  whldL 
plaintiff  was  at  work. 

The  defendant's  answer  set  up  as  defense 
the  following  matters:  (1)  A  general  demur- 
rer. (2)  A  general  denial.  (3)  Contributory 
n^llgence,  (a)  in  that  plaintiff  voluntarily 
entered  and  placed  himself  nnder  tbe  dinky 
locomotive  when  be  knew,  or  by  ordinary 
care  would  have  known,  that  defendant's  em- 
ployes were  operating  cars  on  said  track, 
and  would  not  probably  discover  bim  in  his 
position  under  tbe  locomotive,  and  that  he 
took  no  precaution,  by  posting  a  flag  or  other- 
wise, to  guard  or  protect  himself  against  the 
danger  of  collision  between  tbe  locomotive 
that  be  was  repairing  and  the  cars  that  might 
be  operated  and  moved  by  defendant's  em- 
ployes ;  and  (b)  In  that  plaintiff  caused  the 
locomotive  which  he  was  engaged  in  repair- 
ing to  be  moved  so  close  to  the  barrier  upon 
the  track  that  Us  drawbead  extended  and 
protruded  over  said  barrier,  so  that  the  bar- 
rier afforded  no  protection  against  collision 
with  the  moving  cars  on  tbe  track;  and  (4) 
that,  in  so  far  as  defendant  was  concerned, 
tbe  plalntllTs  alleged  injury  was  the  result 
of  an  unavoidable  accident  A  trial  -with  a 
Jury  resulted  in  a  verdict  and  Judgment  for 
plaintiff  for  |10,500  from  which,  its  motion 
for  a  new  trial  having  be^  overruled,  de- 
fendant prosecutes  this  appeal. 

We  find  that  there  was  negligence  on  the 
part  of  defendant  as  alleged  In  tbe  petition ; 
that  as  a  proximate  consequence  thereof  ap- 
pellee was  injured  substantially  as  alleged; 
that  appellee  was  not  guilty  of  contributory 
negligence ;  and  that  the  amount  of  damages 
assessed  by  the  Jury  Is  sustained  by  the  evi- 
dence. Nowlhi  T.  Hall.  07  Tex.  443,  79  8. 
W.  806. 

By  the  first  assignment  of  error  appellant 
complains  of  the  ruling  of  the  court  In  admlt- 
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ting,  ovtr  hl>  obJecUon,  the  testimony  of  ap- 
pellee^i  witness  Dr.  r.  H.  NeahauB  that  he 
had  ezandned  the  urine  of  the  idalntlfl,  and 
fonnd  that  the  kldn^  were  InTolved.  The 
objectitm  to  this  testimony  was  that  then 
was  no  pleadiiv  to  sustain  any  Injury  to  the 
kidneys,  and  the  evidence  was  therefore  Ir- 
relevant and  Incompetent.  It  appears  from 
the  record  that,  after  the  amputation  of  the 
toe,  a  condition  or  disease  called  "cell nil  tis," 
which  was  a  diseased  condition  of  the  cover- 
ing of  the  bonea  of  the  foot,  developed,  which, 
It  was  claimed,  rendered  the  second  amputa- 
tion of  the  foot  aod  part  of  the  leg  neceeaary. 
It  appears  -  from  the  bill  of  exception  that, 
when  the  objection  was  made,  appellee's  coun- 
sel made  the  statement  that  no  damages  were 
claimed  for  auy  injury  to  the  kidneys,  and 
this  evidence  was  only  offered  as  symptomat- 
ic of  the  cellulitis.  The  objection  was  over- 
ruled. The  witness  testlfled  that  the  condi- 
tion of  the  urine  Indicated  that  the  cellulitis 
was  very  severe,  which  was  the  condition  re- 
lied upon  to  show  the  necessity  for  the  sec- 
ond amputation.  The  court  specially  Instruct- 
ed the  Jury  not  to  allow  any  damages  for  In- 
Jury  to  the  Itldneys.  The  assignment  Is  with- 
out merit  and  Is  overruled. 

By  the  second  assignment  of  error  com- 
plaint Is  made  of  the  ruling  of  the  court  in 
sustaining  the  objection  of  appellee  to  the 
following  question  propounded  by  appellant 
to  the  witness  Carr:  "If  that  engine  had  been 
far  enough  back  not  to  have  been  reached 
by  the  drawhead  of  the  car,  would  the  move- 
ment of  that  car  have  Injured  Mr.  Hanks  lu 
any  way?"  The  objection  was  that  the  qaes- 
tlon  was  hypothetical,  that  it  called  for  an 
opinion  of  the  witness,  and  was  argumenta' 
tive.  We  see  no  error  in  the  ruling.  It  was 
not  a  matter  about  which  an  opinion  of  the 
witness  was  admlsslblb  Oiven  the  distance 
of  the  engine  from  the  harrier  and  other 
facts,  the  Jury  could  Judge  as  well  as  the  wit- 
ness as  to  whether  the  engine  was  far  enough 
back  not  to  have  been  reached  by  the  draw- 
head  of  the  car.  And  besides  that  it  was  bo 
reached  Is  one  of  the  undisputed  facts  in  the 
case;  the  controvert  being  over  the  man- 
ner In  which  that  result  was  effected.  We 
overmle  the  assignment 

The  third  alignment  of  error  challenges 
the  refusal  of  the  court  to  give  to  the  jury 
a  special  Instruction,  requested  by  appellant, 
to  return  a  verdict  for  the  defendant.  The 
first  proposition  stated  under  this  assignment 
is  that  the  switching  crew  In  charge  of  the 
engine  and  cars  which  caused  the  Injury  were 
at  the  time  in  the  employment  of  the  Dickson 
Car  Wheel  Company,  and  not  of  appellant, 
and  therefore  the  rule  of  respondeat  superior 
had  no  application.  This  contention  cannot 
be  sustained.  The  most  that  can  be  gotten 
out  of  the  evidence  on  this  point  is  that  the 
switch  track  on  which  the  engine  and  cars 
were  being  operated  beloi^ed  to  the  Dickson 


Car  Wheel  Company,  and,  connecting  with 
the  track  of  appellant's  railway,  ran  tbeact 
alongside  the  shops  and  platform  of  the  car 
wheel  company  for  the  porpoae  of  pladng 
cars  at  the  platform  to  be  loaded  or  unloaded 
by  the  ear  wheel  ctnnpany.  and  upon  the  oo> 
caslon  In  question  the  manager  of  the  car 
wheel  company  called  upon  ttie  forranan  of 
the  swltdilng  crew  to  "spot"  some  cars  up- 
on this  switch  track  for  greater  convenience 
in  loading  or  unloading  the  same.  The  car 
wheel  company  ezoclsed  no  control  over  the 
men,  or  the  manner  In  which  they  did  their 
work,  but  only  requested  the  moving  of  the 
cars.  The  men  were  In  the  employment  of, 
paid  and  controlled  by,  appellant,  and  oper- 
ating its  engine.  In  spotting  the  cars  they 
were  doing  what  was,  in  fact,  the  work  of 
the  railroad  company.  It  is  entlrtiy  clear, 
we  think,  that  they  were  at  the  time  the 
agents  and  servants  of  appellant  In  this  work, 
and  that  appellant  must  be  held  responsible 
for  their  negligence.  None  of  the  authorities 
cited  by  appellant  have  any  application  to  the 
facts  of  this  case.  From  appellee's  brief  we 
get  the  following  authorities,  which  we  thln& 
are  in  point:  Standard  Oil  Go.  v.  Anderson. 
212  U.  S.  215,  29  Sup.  Ct  252,  53  L.  Ed.  4S0 ; 
DrlscoU  T.  Towle,  181  Slass.  416,  63  N.  £. 
922. 

Evea  If  it  be  tme  that  In  the  exercise  of 
ordinary  care  the  servants  of  appellant  in 
the  circumstances  prevailing  at  the  time  of 
the  accident,  as  shown  by  the  evidence,  had 
the  right  to  rely  upon  the  presumption  that 
the  car  wheel  company  had  performed  tbe 
duty  of  maintaining  a  proper  barrier  and 
other  safeguards  for  the  protection  of  appel- 
lee while  at  work  under  the  engine  from  the 
operation  of  trains  on  tbe  switch  track  out- 
side of  such  barrier,  the  evidence  Is  suflaelent 
to  show  that  the  accident  was  caused  by  the 
violent  Impact  of  one  of  the  cars  against  this 
barrier  caused  by  the  unusual,  unnecessary, 
and  negligent  manner  in  which  the  engine 
and  cars  were  operated,  and  resulting  In  the 
forcible  moving  of  the  barrier,  or  the  partial 
overrunning  of  it  by  the  wheels  of  the  car, 
thus  causing  the  accldrat  This  the  car 
wheel  company  was  not  reqnired  to  provide 
against,  nor  did  the  persons  engaged  in  oper- 
ating tbe  engine  and  cars  have  tbe  right  to 
presume  that  It  had  done  so. 

The.  third  proposition  is  based  upon  the  as- 
sumed fact  that  appellee  had  caused  the  en- 
gine upon  which  he  was  working  to  be  placed 
In  dangerous  proximity  to  the  barrier,  whicli 
is  not  established  by  the  evidence,  and  which 
we  must  assume  the  Jury  found  to  be  untrue. 
The  evidence  authorized  such  finding.  The 
same  must  be  said  as  to  the  fourth  proposi- 
tion. We  conclude  that  the  third  assignment 
cannot  be  sustained. 

None  of  the  objections  made  to  that  por- 
tion of  the  court's  charge  objection  to  which 
is  made  the  basis  of  the  fourth  assignment 
are  well  taken.    The  assignment  and  the 
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several  proposltloiu  tterennder  are  there- 
fore OTwruled. 

That  portion  of  the  coart's  charge  object- 
ed to^  as  set  out  in  the  fifth  aaslgnment  of 
error,  was  given  for  the  benefit  of  appel- 
lant. The  iary  was  Instructed:  "If  you  find 
that  It  was  castomary.  In  case  of  a  locomo- 
tive being  repaired  like  that  in  question,  for 
a  flag  of  warning  to  be  out,  and  that  by  the 
absence  of  the  flag  the  defendant's  employte 
were  misled  Into  the  belief  that  no  one  was 
at  work  under  or  about  the  locomotive,  and 
that  In  view  of  these  facts,  If  shown,  the  de- 
fendant's employes  were  In  the  exercise  of 
ordinary  care,  as  before  defined,  in  causing 
or  permitting  the  car  In  question  to  strike 
and  move  the  locomotive,  if  they  did  so, 
tbea  let  your  verdict  be  for  defendant,  but, 
if  you  do  not  so  find,  let  the  verdict  be  de- 
termined on  the  other  Issues  submitted."  It 
is  objected  that  the  facts  stated  with  regard 
to  the  absence  of  the  flag  was  a  complete 
defense  without  the  addition  that  defendant 
was  In  the  exercise  of  ordinary  care.  We  do 
not  think  the  objection  Is  sound.  Even  on 
the  hypothesis  stated  In  view  of  the  entire 
evidence.  It  was  for  the  Jury  to  say  wheth- 
er defendant's  employes  were  In  the  exer- 
cise of  ordinary  care. 

By  the  sixth  assignment  of  error  appellant 
presents  objection  to  the  following  portion 
of  the  court's  charge:  "If  you  do  not  find 
plaintiff  entitled  to  recover  under  the  court's 
foregoing  Instructions,  your  verdict  will  be 
for  the  defendant,  whether  the  Dickson  Car 
Wheel  Company  was  negligent  or  not;  but. 
If  you  do  find  plalntlfr  entitled  to  recover 
under  the  court's  foregoing  Instructions,  then 
It  will  be  neither  a  defense  nor  lessen  dam- 
ages for  this  defendant  if  you  shall  find  that 
the  Dickson  Car  Wheel  Company  was  guilty 
of  negligence  towards  plaintiff,  and  that 
such  negligence  helped  to  produce  his  in- 
juries." This  charge,  In  connection  with 
other  portions  of  the  cha^,  does  nothing 
more  than  tell  the  Jury  that  the  negligence 
of  the  car  wheel  company,  if  any,  should  not 
influence  their  verdict  against  defendant,  if 
they  failed  to  find  that  the  servants  of  ap- 
pellant were  guilty  of  negligence,  nor  should 
such  negligence  of  that  company  Influence 
tbelr  verdict  against  appellee.  If  they  found 
that  appellant's  servants  were  guilty  of  neg- 
ligence in  the  matter  charged.  We  think 
this  is  the  law  as  applied  to  this  case  as 
made  by  the  evidence.  The  case  against  ap< 
pellant  must  stand  or  fall  upon  the  negli- 
gence, or  want  of  It,  of  its  servants  as  a 
contributing  cause  of  the  accldeut,  and  ap- 
pellee's guilt  or  Innoceace  of  contributory 
negligence.  If  the  negligence  of  the  car 
wheel  company  concurred  with  that  of  ap- 
pellant In  causing  the  Injury,  this  would  be 
no  defense  to  appellant.  Markham  t.  Nar. 
COw  7S  Tex.  2S0,  11  S.  W.  181;  Pac.  Ex.  Ca 
T.  Laaker,  SI  Tex.  83,  16  S.  W.  792.  We  can- 
not agree  with  appellant  that,  under  the 
charge,  the  Jury  could  not  consider  the  evi- 


dence vrlth  regard  to  the  alleged  negligence 
of  the  car  wheel  company,  If  any,  as  tend- 
ing to  show  absence  of  negligence  of  appel- 
lant. If,  indeed.  It  could  have  been  given 
that  effect,  under  any  view  of  the  evidence. 

The  giving  of  the  following  charge  is  ob- 
jected to  by  the  seventh  assignment  ot  er- 
ror: "If  you  believe  that  the  plaintiff  In  the 
selection  of  the  physician  or  surgeon  who 
treated  him,  and  who  amputated  his  leg, 
used  'ordinary  care,'  then,  even  though  you 
may  believe  the  surgeon  made  a  mistake  In 
the  matter  of  amputating  his  foot,  the  plain- 
tiff would  be  entitled  to  recover  for  the  loss 
of  his  foot  if  you  believe  from  all  the  evi- 
dence and  the  Instructions  herein  given 
that  the  defendant  company  was  responsible 
for  the  original  injury,  and  that  the  loss  of 
his  foot  was  a  natural  and  probable  result 
of  such  injury."  The  only  proposition  under 
this  assignment  Is  that  "a  charge  contain- 
ing statements  and  hypotheses  that  are  in- 
consistent and  self-contradictory,  and  not 
supported  by  evidence,  being  calculated  to 
confuse  and  mislead  the  Jury,  Is  erroneous." 
We  confess  that  we  are  utterly  unable  to  see 
anything  in  this  charge  to  sustain  this  criti- 
cism. The  assignment  Is  without  merit. 
The  charge  of  the  court  on  this  Issue  was 
certainly  as  favorable  to  appellant  as  the 
evidence  would  allow. 

Appellant  requested  the  court  to  charge 
the  Jury,  in  substance,  that  If  the  barrier 
placed  across  the  track  by  the  car  wheel 
company  was  placed  there  for  the  protection 
of  appellee,  and  appellant's  servants  en^g- 
ed  In  operating  the  engine  and  cars  on  the 
switch  track  knew  this.  It  was  the  duty  of 
the  car  wheel  company  to  use  ordinary  care 
to  make  this  barrier  sufficient  to  protect  ap- 
pellee against  Injury  from  cars  moved  from 
the  opposite  side  of  the  barrier  In  the  usual 
and  customary  manner,  and,  If  the  car  wheel 
company  had  failed  to  do  this,  and  appel- 
lant's servants  did  not  know,  and  in  the  ex- 
ercise of  ordinary  care  would  not  have 
known,  that  the  barrier  was  so  Insufficient, 
and  the  cars  were  moved  In  the  usual  or 
customary  manner,  and  without  unusual  vio- 
lence, and  that  such  failure  of  the  car  wheel 
company  was  the  proximate  cause  of  the 
accident,  the  verdict  should  be  for  the  de- 
fendant. This  charge  was  refused.  Another 
charge  asked  and  refused  was  In  substance 
the  same  as  the  preceding  with  the  excep- 
tion that  it  omits  the  statement  with  regard 
to  the  want  of  knowledge  of  appellant's 
servants  of  the  Insufficiency  of  the  barrier, 
and  that  they  would  not  hare  known  of  such 
Insnfficlency  in  the  exercise  of  ordinary  care 
on  their  part  The  refusal  to  give  tbeae 
charges  is  made  the  ground  for  the  eighth 
and  ninth  assignments  of  error.  Under  each 
assignment,  the  following  proposition  Is  stat- 
ed, which  is  the  only  proposition  stated  un- 
der either:  "The  defendant's  crew,  bftvltig 
gone  upon  the  track  ot  the  Dickson  Car 
Wheel  Company,  at  the  request  of  the  latter. 


Digitized  by 


Google 


140 


124  SOUTHWESTERN  RBPOBTEB. 


CTex. 


to  place  tbs  latter*!  can,  had  the  rigbt  to 
preeome,  and  rely  on  tbe  presumption,  that 
the  barrier  cnetonuurlly  maintained  by  the 
car  wheel  company  for  the  protection  of  Its 
own  employte  engaged  In  repair  work  was 
In  reasonably  safe  condition  as  a  barrier,  so 
far  as  ordinary  care  woo  Id  accomplish  this 
condition;  and  d^endant  did  not  owe  any 
duty  ot  anticipating  negligence  in  this  re- 
gard cm  the  part  o£  the  Dickson  Car  Wheel 
Gomi»any,  and  Its  failure  to  so  anticipate 
was  not  negligence  on  its  part"  In  consid- 
wlng  these  asslgmnentB,  we  are  confined  to 
llie  proposition  stated,  which  we  do  not 
think,  under  the  evidence  In  this  case.  Is  a 
sound  pn^KMltion  of  law.  It  cannot  be  said 
that  the  eerrants  of  app^ant  engaged  In 
opttcatlng  the  engine  and  cars  on  the  oppo- 
■ite  end  of  the  switch  track  had  a  rli^t  to 
presume  that  the  barrier  was  at  all  oTonts 
Buffldent  to  protect  against  even  an  ordi- 
nary and  usual  moTemott  of  the  cars.  If 
they  knew,  or  In  the  exercise  of  ordinary 
care  shonld  have  known,  that  some  one  was 
at  work  In  or  about  the  small  engine  on  the 
opposite  side  of  the  barrier,  it  was  Incum- 
boit  upon  them  at  least  to  exercise  cwdt- 
nary  care  to  learn  whether  the  hanier  was 
auffldent  to  protect  such  person  from  injury 
if  cars  were  moved  against  the  barrier,  even 
In  the  usual  and  customary  manner  and 
without  unusual  violence.  If  they  did  not 
know,  and  in  the  ezerdse  ot  ordinary  care 
would  not  have  known,  that  any  one  waa  &i- 
gaged  at  work  under  or  about  the  engine  In  a 
portion  that  subjected  him  to  risk  of  Injury, 
under  the  cliarge  of  tbe  court  aiqidlee  would 
not  have  been  entitled  to  recover.  If  they 
had  or  in  tiie  oerdse  of  ordinary  care 
would  have  had  this  knowledge,  they  had  no 
right,  without  taking  any  care  at  all  about 
the  matter,  to  presume-that  the  barrier  was 
sufficient  The  proposition  not  being  sound, 
the  asslgnmoitB  are  overruled.  Railway  v. 
Eberheart,  91  Tex.  823,  43  S  W.  Sia 

There  was  no  error  In  the  refusal  to  give 
the  requested  charge  set  out  In  the  tenth 
assignment  The  court's  charge  upon  this 
IMirt  of  the  case  was  full  and  clear,  and  suf- 
ficiently stated  the  law  on  the  issue. 

The  same  must  be  aald  with  regard  to 
tbe  Seventh  assignment  of  error. 

The  twelfth  assignment  complains  of  tho 
verdict  as  excessive.  The  Jury  gave  appel- 
lee $10,6001.  The  Immediate  consequence  of 
title  injury  was  a  crushing  of  the  foot  which 
after  a  considerable  period  of  great  sufter- 
tng  resulted  in  an  amputetion  of  one  of  the 
toes.  This  did  not  give  relief,  but  a  longer 
period  of  Increased  suffering  resulted,  and 
complIcationB  set  up^  threatening  the  most 
serious  consequences,  to  avoid  which  a  sec- 
(md  amputetion  teking  off  the  foot  and  part 
of  the  ieg  below  the  knee  became  necessary. 
This  condition  of  sufferti^  lasted  for  several 
months.   We  are  not  Inclined  to  criticize  the 


verdict  on  account  of  Ite  sin.  Tb6  amlgn- 
ment  Is  overruled. 

We  find  no  urror,  and  tbe  Judgmoit  la  af- 
firmed. 

Affirmed. 


TEXAS  CENT.  R.  00.  v.  QUALLS. 
(Coort  of  aril  Appeals  of  Texas.  Dee.  4,  1900.) 

1.  Bazlboadb  (1 481*)— SriiRg  Fian— Sfabk 

AsaESlTBS— EVIDBNCI. 

As  tending  to  rebut  tbe  evideDcc  of  defend- 
ant In  an  action  for  the  setting  of  fires  by  a 
locomotive  that  all  its  engines  wwe  prorfded 
with  the  same  spark  arresters  nsed  ^y  other 
roads,  and  which  were  sufficient  to  prevent  the 
escape  of  fire  or  sparks  so  as  to  set  fire  to 
grass,  witness  qoula  testify  that  he  saw  other 
engines  being  operated  on  defendant's  line  aboat 
the  time  plaintiff's  grass  was  set  on  fire,  and 
that  they  were  throwing  live  sparks,  some  as 
large  as  a  man's  thumb. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1719-1723;  Dec.  Dig.  S  481.*J 

2.  Evidence  (i  GOI*)— Opikioh  Evidkrcb— 
Value. 

Plaintiff  In  aa  action  for  the  burning  of  his 
grass  having  stated  it  had  a  market  value,  it 
was  not  error  to  allow  him  to  testify  to  snob 
value,  though  he  further  stated  he  conM  make 
the  amount  of  sach  estimated  value  by  pasturing 
cattle  and  horses  on  it  at  a  certain  amount  per 
head  per  month,  as  sach  added  statement  might 
materially  strengthen  his  opinion  In  the  ea- 
timatlon  of  the  Jury  by  giving  a  aubatantial 
t>aai8  for  it 

[Ed.  Note.— For  other  cases,  see  EMdenc^ 
Cent.  Dig.  IS  2292-2305;  Dec  Dig.  |  601.*] 

3.  Damaoes  (I  174*}— BoBinno  or  Guam— 

Evidence. 

Testimony  In  an  action  for  damages  for  the 
baming  of  grass  and  sod  as  to  the  number  of 
cattle  and  horses  the  burned  land  would  graxe 
per  month,  and  the  price  paid  per  head  for  such 
pastarage,  was  admissible. 

[Ed.  Note^For  other  eases,  see  Damages, 
Cent  Dig.  i  404;  Dec.  Dijril74-*] 

4.  Railboads  (I  464*)— Sbttino  Fihes— Dctt 
AS  TO  Spabk  Abbbbtebs. 

A  railroad  company  has  not  the  absolute 
duty  of  supplying  its  locomotives  with  the  most 
Improved  spark  arresters,  and  having  them  in 
a  good  state  of  repahr;  hot  Its  du^  is  to 
exercise  ordinary  care  ui  these  sespecta 

[Ed.  Note.— For  other  cases,  see  Kali  roads. 
Cent.  Dig.  |  1670;  Dea  Dig.  i  454.*] 

5.  Railboads  (|  4S4*)— FIbes  Set  bt  Locouo- 

TIVB— SUBMJSSIOR  TO  JTlTBT- PLBADZKO  AITD 

Pboof. 

Negligence  of  defendant  railroad  with  re- 
spect to  the  condition  of  Its  right  of  way  shonld 
not  be  solHnitted  to  the  jnry  as  grouna  for  re- 
covery  In  an  action  for  fires  set  by  a  locomotive ; 
the  petition  not  seeking  a  recovery  oa  anch 
ground,  and  plaintiff's  endence  showing  no  n^ 
ligeuce  in  that  respect 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1744;  Dea  Dig.*  484.*] 

6.  Damages  (|  112*)— Measube  ot  Dahaoe^^ 
BuBNiNo  or  Gbasb  and  Sod. 

Where  grass  is  hnmed  and  the  sod  injured 
by  the  fire,  uie  measure  of  damages  Is  the  value 
of  the  grass  burned  and  the  difference  In  the 
value  of  the  land  Just  before  and  Just  after  the 
fire. 

[Ed.  Note.— For  other  cases,  see  Damages, 

Cent.  Dig.  S8  281-283:  Dec.  Dig.  8  112.*] 
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Aiveal  from  BasUand  Oounty  Gonrt;  B. 
A.  Hill,  Jndga 

Action  b7  B.  H,  QdbUb  sgalnBt  tlift  Texas 
Central  Railroad  Company.  Jndgment  for 
[dalntlfl.  Defendant  appeala.  Berersed,  and 
rooanded  for  new  trial. 

J.  A.  Klbler  and  Scott  &  Brelsford.  for  ap- 
pellant. J.  J.  Bntts,  for  appellee. 

3.  This  la  an  action  by  R.  H. 
Quails  against  the  Texas  Central  Railroad 
C<»npaDy  to  recover  damages  for  grass  burn- 
ed and  injury  to  the  land,  caused  by  tbe  neg- 
ligent escape  of  fire  from  one  of  defendant's 
engines,  niere  was  a  verdict  and  Jndgment 
for  the  plaintiff,  from  which  the  defendant 
has  appealed. 

There  was  no  error  in  permitting  the  wit- 
ness QoallB  to  testify  that  he  saw  other  en- 
gines being  operated  on  appellant'e  line  abont 
the  time  appellee's  grass  was  set  on  fire, 
and  that  said  engines  were  throwing  sparks 
of  fir^  some  of  which  were  as  large  as  a 
man's  thumb.  Such  evidence  t^ded  to  re- 
but an>eUant'8  proof  to  the  effect  that  all  of 
its  engines  were  provided  with  tbe  same 
spark  arrestws  used  by  other  roads,  -  and 
wtaldi  were  suflBdent  to  prevoit  the  escape 
of  fire  or  sparks  In  such  manner  as  to  set 
grass  on  fire.  Nor  was  there  error  in  per- 
mitting this  witness  to  testify  as  to  the  mar- 
ket value  of  bis  grass,  be  having  stated  that 
It  bad  a  market  value,  merely  because  he 
further  stated  that  he  could  make  the  amount 
of  Biudi  estimated  valae  by  pasturing  cattle 
and  horses  on  It  at  the  rate  of  26  cents  per 
mmth  per  head  for  cattle,  and  60  cents  per 
mcmtb  per  head  for  horses.  Snch  added 
statement  In  fact  might  materially  strengthen 
the  witness  oplnlcn  In  the  estimation  of  the 
joiy  iQ'  giving  a  substantial  basis  tor  it 
Wliftt  wa  have  Just  said  la  an  answw  also  to 
the  tUtb.  assignment  of  error,  complaining 
that  tbe  coort  erred  In  permitting  the  witness 
Garodlne  to  testify  as  to  tbe  number  of  head 
of  cattla  and  borses  the  bnmed  land  would 
grue  per  month  and  the  price  paid  per  bead 
tot  sudi  pastaza8& 

There  Is  an  error,  howevOT,  for  which  tbe 
Jadgmoit  will  be  reversed  oontained  In  fiie 
f<Aloinng  charge  to  the  Jury :  "And  In  this 
cue,  sbonid  yon  find  from  the  ertdenoe  that 
sparks  eecaidiv  from  the  defendant's  locomo- 
tiTe  caused  the  tmmlng  of  plaintiff's  grass, 
Tcni  will  find  for  the  idalntlff,  onless  you 
farther  And  Qiat  the  defendanrs  locomotive 
was  snpplled  with  tbe  most  Improved  spark 
arrestm,  was  In  good  state  of  repairs,  that 
the  locomotive  was  properly  operated,  and 
that  ite  right  of  way  was  kept  in  snch  con- 
dition ttat  Are  was  not  communicated  from 
it"  It  will  be  noticed  that  this  charge  Im- 
posed upon  antellant  the  absolute  duty  of 
•Qpplying  Hs  locomotives  with  the  most  Im- 
prored  vpark  arresters,  snd  to  have  had  the 


same  at  tite  time  in  a  good  state  <tf  rqttlr, 
whereas  the  law  cmly  imposed  upon  it  the 
duty  of  exercising  ordinary  care  In  these  re- 
spects. St  Louis  8.  W.  By.  Ga  v.  Crnbb,  80 
S.  W.  408;  M.,  K.  ft  T.  By.  00.  of  Texas 
V.  HqiMus,  80  Sb  W.  414.  and  authorities 
cited  In  those  oases.  Bloreover,  the  charge 
forthw  snbmltted  as  a  ground  for  recovery 
the  negllgaice  of  a^Uant  with  respect  to 
the  condition  of  Ito  right  of  way,  when  tbe 
app^ee  in  his  petition  did  not  sett  a  recov- 
ery fm  this  ground,  nor  Indeed  does  his  evi- 
dence show  negligence  In  this  respect  On 
another  trial,  If  appellee  recovers,  he  should 
be  allowed  to  recover  for  the  Injury  to  the 
sod  the  dlffermce  In  tbe  value  of  his  land 
immediately  btf  ore  and  Immedlatdy  after  the 
fire,  to  which  sbonid  be  added  the  value  ta 
the  grass  burned. 

For  the  error  of  the  court  In  giving  the 
charge  discussed,  the  Judgment  Is  reversed 
and  the  cause  remanded  for  anothw  trial. 


HOUBTOM  A  T.  0.  R.  CO.  V.  BIAYinELCt 
(Court  of  dvil  Appeals  of  Texas..  Nov.  27, 
1900.    Rehearing  Denied  Jan.  8,  1910.) 

1.  MaSTEB  and  SkKVANT  (I  296*)— INJTJHT  TO 
SwrrCHHAN  —  CONXBIBTrrOBT  Nkquoencb — 
iNSTBUCTIOnS. 

In  a  suit  for  injury  to  a  switchman  in  nn- 
couiding  cars,  the  main  Issue  tried  was  whetlier 
the  cars  liaa  stopped,  as  claimed  by  him,  in 
obedience  to  his  signal,  or  were  moving  vben 
he  went  In  between  them,  there  being  a  rale  of 
defendant  prohibiting  emplo]^  going  t>etweai 
moving  cars,  and  evidence  snowing  it  was  cus- 
tomary and  proper  to  go  Iwtween  standing  can 
to  uncouple  them;  and  the  charge  made  the 
right  to  recover  depend  on  the  cars  being  still 
when  be  went  between  them,  and  the  Jury  found 
in  effect  that  ther  were.  Held,  that  defendant 
was  not  Injured  by  failure  to  give  a  requested 
diarge  denying  recovery  it  plaintiff  voluntarily 
went  between  tbe  cars  when  he  could  have  un- 
coupled them  from  tlw  other  side  by  means  of  a 
lift  lever  not  eating  him  to  danger. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  |  206.*] 

2.  Masteb  and  Bbbvant  (%  186*)~Opbbation 
or  Switch  Tbain  —  Neoijobncb  or  Enoi- 

NKEB.  I 

A  train  tuving  stopped  on  a  switchman's 
signal  for  the  purpose  of  unooupling  cars,  it  was 
negligence  for  the  engineer  to  start  without  a 
signal  to  that  effect 

[Ed.  Note.— For  other  case^  see  Master  and 
Servant,  Dec  Dig.  1 185.*J 

8.  TbIAI.  (I  260*)  —  lETSrBDOTXOirfl  Albxadt 

Given. 

In  a  salt  for  injury  to  a  switdiman  while 
uncoupling  cars,  he  claimed  no  right  to  recover 
except  as  based  on  tbe  fact  that  tne  train  stop- 
ped after  he  gave  a  stop  signal,  and  was  stand- 
ing still  when  he  went  between  tbe  cars,  and 
tlie  court  instructed  that  for  bim  to  recover  the 
JuiT  mast  believe  he  gave  each  signal  and  tbe 
train  stopped,  and  he  Iwlieved  it  was  in  obedience 
to  Ills  signal.  Held  tlut.  If  the  train  stopped 
when  he  signaled^  he  could  preeome  his  signal 
was  olieyed,  within  the  rule  requiring  him  to 
know  the  signal  was  seen,  nndentood,  and  obey- 
ed before  placing  himself  in  danger;  and  henoa 
a  special  cnaq»  that  It  was  his  duty,  If  he  gave 
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a  stop  signal  just  before  he  went  between  can 
to  uncouple  diem,  to  see  that  U  was  seen  and 
obeyed  before  he  went  between  them,  and  that  if 
he  went  between  the  cars  without  knowing  hia 
signal  was  seen  or  otieyed,  his  act  was  contrib* 
Qtory  negligence,  and  be  eoald  not  recover,  was 
subfltaDtialiy  covered  hj  the  charge  given,  and 
no  Bubstantial  injury  resulted  from  failure  to 
give  it  at  def  endanf  a  reqnert. 

[Ed.  Kote.— For  other  cases,  see  Trial,  Cent. 
ZXg.  U  eSl-6Se;  De&  IMg.  f  26a«] 

4.  Hastkb  and  Sbbtart  (H  2SS,  287*)— IR- 

JUBT  TO  SWZTCHKAN— NEOUOEKCE  Or  FXL- 
UOW  SEBTANTB— QtHESnONS  FOB  JlTBT. 

In  a  suit  for  Injury  to  a  awitchman,  based 
on  the  fact  that  a  train  stopped  after  he  gave 
tihe  stop  signal,  and  was  standing  still  when 
he  went  between  cars  to  uncouple  them,  and  was 
injured  by  the  unexpected  movement  of  the 
train,  whether  It  was  negligence  of  his  fellow 
servants  to  fail  to  see  his  signal,  and  whether 
or  not  it  was  the  proximate  cause  of  Injury,  was 
fOr  the  jury. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  K  1051-10G7;  Dec  Dig-  11 

285,  287.*] 

6.  NeOLIOENCE  ({  ISO*)  —  ACTIOHS  —  Tbxai. — 

Irstbuctions. 

In  a  suit  for  personal  injury  based  on  de- 
fendant's negligence,  a  cAiarge  coupling  culpable 
acts  of  negligence  by  the  conjunction,  "and," 
and  so  mailing  it  necessary  for  all  to  exist  be- 
fore recovery  could  be  had,  was  more  onerous 
on  plaintiff  than  necessary. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Dec  Dig.  i  139.*] 

0.  Tbiax,  (%  290*)— iNSTBUcnoNS— Ebbob  Oub- 

ED  BT  C^HEB  iNSTBUCnON. 

A  charge  basing  liability  for  negligence  on 
specific  acts  was  not  subject  to  objection  because 
it  omitted  to  refer  to  the  essential  fact  of  neg- 
ligence causing  or  contribnting  to  plaintiff's  ia- 
Jury,  as  another  paragraph  charged  on  contrib- 
utory negligence ;  and,  if  a  charge  along  the 
line  suggested  was  desired,  it  should  have  been 
requested. 

tva.  Note.— For  other  cases,  sm  Trial,  Dec 
{.  !  296.*] 

7.  TBIAL  (J  191*)  —  IlTBTBTICTIONa  —  tnVABIOIV 

or  Pbovincb  OF  Jtjbt. 

In  a  suit  for  personal  injury,  the  court 
charged  that,  if  the  jury  believed  plaintiff  was 
in  defendant's  employ  as  a  switchman,  and, 
while  engaged  in  switching  cars,  it  became  nec- 
essary for  him  to  cut  off  a  car  from  the  rear  of 
a  string  of  cars,  and,  after  giving  a  signal  for 
tb6  cars  to  move  back  on  a  certain  track,  he 
gave  the  stop  signal,  and  the  chain  connecting 
the  lift  lever  with  the  coupling  pin  was  broken, 
and  the  train  stopped,  and  he  believed  it  had 
stopped  in  obedience  to  his  signal,  and  went  lo 
between  the  oars  to  pull  the  pin  with  his  hands, 
and  the  servants  woAing  with  him  failed  to  see 
his  signal,  and  such  failure  was  negligence  on 
their  part,  and  the  engineer  caused  the  train  to 
move  bade,  and  caught  his  arm  between  the 
bumpers,  and  injured  him  as  alleged,  and  such 
movement  of  the  train  was  negligence,  and  such 
negligence  In  moving  the  train  after  it  stoiH>ed 
was  the  proximate  cause  of  his  Injury,  ana  if 
they  further  found  he  was  not  himself  guilty  of 
negligence  which  caused  or  contributed  to  his  In- 

JU17,  to  find  for  i^aintiff,  unless  they  found  for 
lefendant  under  some  other  instruction.  Held, 
that  it  did  not  assume  that  he  was  proceeding  in 
a  proper,  careful,  and  correct  manner  to  un- 
couple the  cars. 

rEd.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  8  191.*1 


Appeal  from  District  Ooart,  Ellis  Ooanty ; 
F.  L.  Hawkins,  Judge. 

Suit  toy  O.  L.  Mayfleld  against  the  Donston 
&  Texas  Central  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
AfUnued. 

Baker.  BottBi  Farther  &  Garwood,  R.  8. 
Neblett,  and  Supple  &  Harding,  for  appellant. 
Bandell  ft  Randal  and  FarraT  ft  Plerson,  for 

appellee. 

SAINEY,  C.  J.  The  following  statement 
taken  from  appellant's  brief,  is  sabstantinlly 
correct,  and  we  adopt  same,  to  wit :  '*Thla  is 
a  suit  for  personal  Injuries,  alleged  to  have 
resulted  from  the  negligent  movement  of  a 
switch  engine  and  cars  by  appellant  in  Its 
yards  at  Ennls,  Tex.,  on  April  22,  1907.  Ap- 
pellee alleges,  in  substance,  that  on  April  22, 
1907,  he  was  In  the  employ  of  appellant,  as 
awitchman,  and  while  acting  in  a  cautious 
manner  in  the  performance  of  bis  dntles,  his 
1^  arm  was  crushed,  necessitating  amputa- 
tion, and  his  nervous  system  and  all  bis  rltal 
organs  were  damaged.  The  acts  of  n^ll- 
gence  charged  are:  (1)  That  in  switching 
the  cars  appellant  failed  to  see  appellee,  and 
failed  to  see  his  signal  In  seference  to  tbe 
movement  of  the  engine  and  cars;  that  ap- 
pellant caused  said  cars  to  vlolratly  and  un- 
expectedly more  backn'ards  and  forwards, 
and  Irregularly  stop  and  start,  close  op,  and 
clash  In  an  Improper,  unsafe,  and  dangerous 
manner,  and  failed  to  stop  and  start  at  tbe 
proper  times  and  places.  (2)  That  the  track, 
switches,  switch  stands,  grounds,  and  yards 
were  Improperly  constructed,  old,  worn,  and 
out  of  repair,  and  were  so  constructed  as  to 
prevent  the  seeing  and  bearing  of  signals. 
(3)  That  tbe  cars,  crossbeams,  bimipers,  draw- 
beads,  connecting  and  coupling  apparatus  for 
nncoupling  said  cars  were  improperly  con- 
structed, out  of  place,  broken,  old,  worn,  dan- 
gerous, defective,  and  unfit  for  use ;  that  by 
reason  of  each  and  all  of  said  acta  and  omis- 
sions, which  were  known  to  appellant,  but 
not  to  appellee,  he  was  caught  and  crushed 
between  the  cars.  Appellant  mterposed  gm- 
eral  and  special  exceptions,  and  pleaded :  (1) 
General  denial;  (2)  contributory  negligence, 
in  that  appellee  voluntarily  went  betwera 
moving  cars  to  uncouple  them  when  the  dan- 
ger was  obvious ;  (3)  assumed  riak,  in  that 
appellee  voluntarily  went  between  moving 
cars  to  uncouple  same,  In  violation  of  ai^l- 
lant's  rules,  knowing  said  act  exposed  blm  to 
extraordinary  danger;  (4)  assumed  risk.  In 
that  appellee,  having  charge  and  control  of 
the  work,  voluntarily  selected  a  dangerous 
method  of  performing  the  same,  and  Tolnn- 
tarlly  chose  a  dangerous  place  to  do  his  work, 
when  a  safe  method  and  place  had  bera  pro- 
vided hy  appellant ;  (5)  assimied  risk,  In  that 
appellee  went  between  the  cars  before  they 
became  still,  and  was  Injured  by  reason  of 
'slack.'  Trial  was  had,  resulting  In  a  verdict 
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and  lodgment  In  tarta  of  appdlee  In  the  sum 

of  »ii,ooa" 

Ab  conclosioos  of  fact,  we  adopt  tbe  Btate- 
ment  made  by  appellant  as  follows:  "The 
testimony  shows  that  ap])ellee  was,  on  the 
22d  day  of  April,  1B07,  tbe  foreman  of  ap- 
pellant's switching  crew  In  Its  yards  at  En- 
nlB,  Tex. ;  that  he  had  control  of  the  engine 
and  crew,  directed  their  morementB,  and  was 
then  engaged  In  switching  and  placing  cars 
in  the  yards,  had  been  so  employed  for  abont 
two  years,  and  was  experienced  In  the  work. 
At  the  time  he  was  Injured  be  was  backing 
abont  11  cars  from  the  main  lead,  which 
runs  northwest,  north,  onto  the  Bide  track 
No.  14,  leading  from  the  main  lead.   On  this 
side  track  he  desired  to  place  and  leave  the 
rear  or  north  car  of  tbe  backing  train.  This 
rear  car  was  an  8.  P.  car ;  the  one  conpled 
to  it  was  a  Sock  Island  car,  which  he  desired 
to  bring  ont  and  place  on  side  track  No.  11. 
It  was  the  duty  of  appellee  to  cut  off  this 
rear  car  from  the  train  by  uncoupling  it. 
The  cars  were  eqnlpped  with  automatic  coup- 
lings, coupling  by  impact;    an  automatic 
coupler  being  on  the  end  of  each  car.  When 
coupled,  the  coupler  was  held  by  a  lock  pin. 
which  went  through  each  coupler.   This  pin 
Is  attached  to  a  chain  which  connects  with 
a  lever  extending  ont  to  the  edge  of  the  car, 
called  a  lift  lever,  and  will  uncouple  the  cars 
by  being  lifted  or  pulled  by  the  switchman, 
without  the  necessity  of  going  between  the 
ends  of  the  cars.  It  is  so  arranged  that  these 
levers  extend  each  way  from  the  coupling,  so 
that  one  lever  Is  upon  each  side  of  tbe  cars. 
Appellee  was  working  on  the  west  side  of 
the  train,  and  the  lift  lever  on  that  side  fail- 
ed to  uncouple  the  cars  when  he  pulled  it, 
t>ecau8e  the  little  clevia  wblcfa  connected  the 
lock  pin  with  the  lift  chain  was  broken,  and 
there*ore  disconnected  from  the  lever  which 
controlled  tbe  coupler  of  the  rear,  or  S.  P. 
car.   When  appellee  ascertained  this,  he  step- 
ped between  the  ends  of  the  cars  to  pull  the 
pin  from  the  S.  P.  car  with  his  hand,  but 
could  not  get  bold  of  the  pin.  He  then  reach- 
ed across  to  pull  the  pin  from  the.  coupler  of 
the  Bock  Island  car,  and  while  trying  to 
pull  this  pin  with  his  hands,  his  left  arm  was 
cau^t  between  tbe  buffers  and  crushed.  Ap- 
pellee testified  that  tbe  cars  had  stopped,  in 
obedience  to  bis  signal,  when  be  went  be- 
tween them,  and  that  they  moved  again  with- 
out bis  permission,  Injuring  him ;  that :   'If  I 
had  known  my  arm  was  between  the  buffers, 
even  if  I  had  not  expected  tbe  cars  to  move, 
I  would  not  have  put  it  there.   I  never  no* 
ticed  a  bumping  coming  along  up  tbe  line  of 
cars ;  if  I  had  heard  it,  I  would  have  got 
out*    He  also  testified:    *Not  many  freight 
cars  are  equipped  with  buffers;   th^  are 
dangerous ;  man-klUers  is  a  good  name  for 
them.    They  are  about  waist  high  to  me; 
are  on  each  side  of  and  above  the  drawbead 
or  coupling  aroaratus;  are  about  10  Inches 
In  lenstb,  ietUng  against  tbe  ends  of  the 


cars,  and  5  inches  by  7  InchSB  In  breadth, 
and  come  square  together.' " 

The  ai^lant  complains  tiiat  the  court  err- 
ed In  refusing  to  Instruct  the  jury  as  re- 
quested by  defendant's  third  special  charge, 
viz. :  "If  you  believe  from  the  evidence  that 
tbe  plaintiff  was  tmable  to  uncouple  the  cars 
in  question  by  means  of  tbe  lift  lever  upon 
the  west  side  of  the  train,  and  that  he  had 
control  of  the  train,  and  could  have  gone  on 
the  opposite  side  of  the  train  and  uncoupled 
the  same  by  means  of  a  lift  lever  upon  tbe 
east  side,  and  that  such  last-named  way 
would  not  have  exposed  him  to  danger  by 
causing  him  to  go  between  the  cars  to  un- 
couple the  s^me,  and  that  he  voluntarily 
chose  to  go  between  the  cars  to  uncouple  the 
same  with  his  hands,  and  that  by  reason  of 
his  choice  of  ways  of  doing  his  work  bis  in- 
jury resulted,  then  you  will  find  for  the  de- 
fendant." It  seems  tbe  main  issue  on  the 
trial  below  was  whether  the  cars  had  stopped 
or  were  moving  when  appellee  went  between 
them  to  uncouple  them;  appellee  testifying 
that  the  cars  had  stopped  in  obedience  to 
his  signal,  and  appellant's  witnesses  testify- 
ing that  they  were  moving.  The  rule  of  ap- 
pellant prohibited  employee  from  going  be- 
tween the  cars  while  moving.  Tbe  evidence 
shows  that  it  was  the  custom  of  employ^, 
and  proper  for  them,  to  go  between  the  cars 
for  the  purpose  of  uncoupling  them  when 
they  were  still.  With  this  issue  sharply 
drawn  the  court  by  Its  charge  made  the  right 
of  recovery  to  depend  upon  the  cars  being 
still  when  appellee  went  between  them.  Tbe 
jury  by  its  verdict,  In  effect,  found  that  tbe 
cars  were  still  when  the  appellee  went  be- 
tween them.  Under  these  circumstances,  we 
do  not  see  that  appellant  was  Injured  by 
tbe  foilure  to  give  requested  charge;  for,  If 
tbe  cars  were  still,  no  question  as  to  a  safe 
or  dangerous  way  arose,  and  tbe  court  was 
not  required  to  submit  such  an  Issue.  The 
train  having  stopped.  It  was  negligence  In  tbe 
engineer  to  again  start  It  to  moving  without 
a  signal  to  that  effect,  and  none  was  given. 

The  appellant  complains  that  the  court 
erred  in  not  giving  the  requested  charge  as 
follows:  "You  are  Instructed  that  It  was  the 
duty  of  the  plaintiff,  if  he  gave  a  stop  signal 
just  before  he  went  between  the  cars  to  un- 
couple the  same,  to  see  that  his  said  signal 
bad  been  seen  and  obeyed  before  he  went  be- 
tween the  said  cars;  and,  If  you  believe  that 
he  did  give  such  signal,  and  went  between 
the  said  cars  without  knowing  that  It  had 
been  seen  or  obeyed,  and  that  such  act  was 
n^Ugence,  and  caused  or  contributed  to  his 
injury,  then  he  cannot  recover,  and  you  will 
find  for  the  defendant."  Rule  808  of  tbe 
railway  company,  introduced  in  evidence,  is 
as  follows:  "It  is  dangerous  to  assume  that 
signals  given  to  tbe  engineer  or  flronan  have 
been  seen,  or,  if  seen,  that  they  will  be  obeyed, 
when  obedience  to  those  signals  on  tbe  part 
of  the  ^jtnninaTi      flfftfiBn  Is  rsiimtliil  to 
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the  safety  of  an  employd  In  the  performance 
of  hla  duty.  He  muBt  know  that  the  algnal 
has  been  seen,  onderstood  and  obeyed  before 
placing  himself  in  a  dangerous  position.  Oth- 
erwise he  assumes  aU  risk  of  danger  arising 
from  any  mlsnnderstandli^  or  disregard  of 
the  signals."  The  appellee  claimed  no  right 
of  recovery  except  as  based  on  the  fact  that 
the  train  had  stopped  after  he  bad  given  the 
stop  signal,  and  the  train  was  standing  still 
when  he  endeavored  to  uncouple  the  cars  by 
going  in  between  them.  The  court,  in  effect, 
instructed  the  Jury  that.  In  order  for  plain- 
tiff to  recover,  they  must  believe  that  be  gave 
a  stop  signal,  and  that  the  train  did  stop, 
and  that  he  believed  they  stopped  in  obedi- 
ence to  hla  stop  slgnaL  Having  given  the 
stop  signal,  and  the  train  having  stopped,  he 
had  the  right  to  presume  his  stop  signal  waa 
obeyed.  Therefore  hla  conduct  was  in  strict 
observance  of  said  rule,  and  said  request- 
ed charge  was  substantially  covered  by  the 
court's  charge,  and  no  substantial  injury  re- 
sulted to  appellant  from  the  failure  to  give 
the  8[>eclal  t^arge. 

The  fourth  assignment  of  error  presented 
is:   "The  court  erred  in  instructing  the  Jury 
as  set  forth  in  the  seventh  paragraph  of  the 
general  charge,  as  follows:  'Now,  having  in 
mind  the  foregoing  instructions.  If  you  be- 
lieve from  the  evidence  that  plaintiff  was  in 
the  employment  of  the  defendant  company 
as  a  switchman,  and  that,  while  engaged  in 
switching  cars  In  the  switchyards  at  Ennls, 
it  became  necessary  for  him  to  cut  off  a  car 
from  the  rear  of  a  string  of  cars,  and  that 
after  giving  a  signal  for  the  cars  to  lAove 
back  onto  track  14,  he  gave  the  stop  signal, 
and  that  the  chain  connecting  the  lift  lever 
with  the  coupling  pin  was  broken,  and  that 
the  train  stopped,  and  that  plaintiff  believed 
it  had  Btopp^  In  obedience  to  hla  stop  signal, 
and  that  plaintiff  went  in  between  the  cars  to 
pull  the  pin  with  his  hands ;  and  you  further 
believe  that  the  servants  working  with  plain- 
tiff failed  to  see  his  stop  signal  (if  given), 
and  that  such  failure  (If  any)  was  negligence 
on  their  part,  and  that  the  engineer  In  charge 
of  the  engine  caused  the  train  to  move  back- 
ward, and  caught  his  arm  between  the  bump- 
ers on  the  cars,  and  injured  him  as  alleged, 
and  that  such  movement  of  the  train  was 
negl^nce,  and  you  further  believe  from  the 
evidence  that  such  negligence  (If  any)  in  mov- 
ing the  train  after  it  stopped,  if  it  had 
stopped,  was  the  proximate  cause  of  plain- 
tiff's Injury;  and  If  you  further  find  from 
the  evidence  that  plaintiff  was  not  himself 
guilty  of  contributory  negligence  which  caused 
or  contributed  to  his  Injury — ^you  will  find 
for  plaintiff,  unless  you  find  for  the  defend- 
ant under  some  other  Instructions  given  you 
by  the  court."   Three  propositions  ere  pre- 
sented xin&BP  this  assignment:  (1)  "Recovery 
In  a  suit  for  damages  is  not  authorized  by 
the  allegation  and  proof  of  an  act  or  omis- 


sI(Hi  constituting  ne^lgence,  unless  such 
llgence  is  the  proximate  cause  of  the  injury, 
and  it  was  error  for  the  court  to  submit  as 
a  -basis  for  recovery  the  issue  whether  It 
was  n^IIgence  of  the  servants  working  with 
appellee  to  fall  to  see  his  signal— that  not 
being  the  proximate  cause  of  the  injary." 
(2)  "It  being  elementary  that  plaintiff  could 
not  recover  unless  he  was  free  from  all  neg- 
ligence which  caused  or  contributed  to  bis 
injury,  it  was  reversible  error  for  the  court 
to  Instruct  the  Jury  to  find  tor  plalnUff  in 
the  event  they  found  certain  grouped  facta, 
omitting  any  reference  to  the  essential  fact 
of  whether  plaintiff  was  guilty  of  negligence 
causing  or  contributing  to  his  injury."  (3) 
"It  being  the  exclusive  province  of  the  Jury 
to  determine  the  existence  or  nonezlsteDce 
of  facts,  it  was  an  erroneous  invasicoi  of  the 
province  of  the  Jury  for  the  court  to  aasnme 
the  material  fact  in  issue — ^that  plaintiff  yras 
not  guilty  of  any  negligence  causing  or  con- 
tributing to  bis  Injury."  We  are  of  the  opin- 
ion that  none  of  these  propositions  is  well 
taken.  It  was  a  question  for  the  Jury  to  de- 
termine whether  or  not  it  was  negligence  in 
the  servants  working  vrith  appellee  to  fail  to 
see  his  signal,  and  whether  or  not  such  neg- 
ligence was  the  proximate  cause  of  the  In- 
Jury.    The  charge,  If  anything,  "was  more 
onerous  on  appellee  than  necessary,  as  all 
the  acts  of  negligence  were  coupled  with  the 
conjunction  "and,"  by  which  the  charge 
made  it  necessary  that  all  of  said  acts  existed 
before  a  recovery  could  be  bad.  Second. 
The  court  charged  in  another  paragraph  of 
his  chaise  on  contributory  negligence;  and. 
If  appellant  desired  a  charge  along  the  line 
suggested,  It  should   have  requested  it 
Third.  We  do  not  agree  with  counsel  that  the 
charge  assumes  "that  appellee  was  proceed- 
ing in  a  proper,  careful,  and  correct  maunw 
to  uncouple  the  cars."- 

We  have  carefully  considered  the  other  as- 
signments of  error  presented,  not  here  dis- 
cussed, and  are  of  the  opinion  that  none  show 
reversible  error. 

The  Judgment  Is  affirmed. 


CHIOAOO,  B.  I.  &  O.  RT.  GO.  t. 
THOMPSON. 

(Court  of  (Mvil  Appeals  of  Texas.  Dec  4,  IDOD. 
RehearlDg  Denied  Jan.  S,  1910.) 

1.  Appeai.  and  Ekbob  (I  232*>— Objections 
IN  Tbial  Goubt— Chanob  on  Appeai.. 
The  trial  court's  condderation  of  an  excep- 
tion to  tba  admission  of  evidence  being  limited 
by  I^strict  and  County  Court  Rules  S&  (67  S. 
W.  zxiv)  to  the  particular  objection  made  to 
the  evidence,  the  appellate  court  sbonld  not  go 
bevond  it;  bo  that  it  Ls  Immaterial  that  ta» 
evidence  was  iDcompeteot,  the  only  objectioD 
made  being  that  it  was  hearsay. 

[Ed,  Note.~For  other  cases,  see  Ameal  and 
Error.  Ceut.  Dig.  |  1490;  Dec  Dig.  }  232.  *J 
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2.  BxoKpnons.  Bnx  or  Q  27*)— IteoiTAU,» 

Fact*— Not  O&NOX.USITB. 

K«dtate  of  fact  in  a  bill  of  ezceptioni  to 
admisaioa  of  evidence,  which  are  mere  aaser- 
tiooB  of  coonsel  in  stating  the  groundt  of  ob- 
jecti<m  to  the  evidence,  must  be  verified  by  other 
parts  of  the  bill  in  order  to  reQuIre  considerar 
tion  on  appeal. 

[Ed.  Note.— For  other  caMs,  see  Exceptions, 
BiU  of.  Cent  Dig.  f  34;  Dec.  Dig.  i  27.*] 
a  Appkal  and  Ebbob  (i  T'i2»)— Assignments 

or  EIbbor—Statekents— Showing  Injtjbt. 
Ehren  if  an  instruction  In  an  action  for  de- 
lay in  transportation  of  cattle,  whereby  they 
were  not  sold  till  Friday,  was  on  the  weight  of 
evidence,  in  assuming  that  they  should  have  been 
in  time  to  sell  on  Tuesday,  the  statement  un- 
der the  asidgnment  of  error  fails  to  show  the 
assamptimi  was  prejudicial ;  it  not  showing  that 
Tuesday  was  not  the  proper  day  of  sale,  or,  if  It 
was  not,  what  was  the  proper  day,  or  that  the 
market  prices  materially  dilfeted  on  the  days  be- 
tween Tuesday  and  Friday. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3000;  Dec.  Dig.  I  74Z*] 

4.  Appeal  ard  Brbob  (|  742*)— A88I0Niientb 
OT  Erbor— Statements — Siiowroa  Injtjbt. 
The  statement  under  an  assigmnent  of  er- 
ror to  rejectioii  of  a  requested  charge  shoold 

Soint  oat  facta  rendering  the  rejection  pieln- 
icial. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  f  3000;  Dec  Dig.  I  742.*] 

Appeal  from  Gray  County  Court;  T.  M. 
Wolfe,  Judges 

Action  by  R.  S.  Thompson  against  the  Chl- 
-cago,  Ro(A  Island  &  GnU  Railway  Company. 
Judgment  for  plaintiff.  Defendant  appeals. 
Affirmed. 

Turner  ft  Bc^ce,  Clifford  Braley,  and  Las- 
slter  ft  Harrison,  for  an^iUant  S.  B.  Boy- 
•ett  and  B.  E.  nndcorwood,  for  appellee. 

OONNEB,  O.  J.  We  are  of  opinion  that 
the  Judgment  must  be  affirmed.  Wblle  the 
fact  that  R.  S.  Thompson  actually  received 
the  net  sum  of  I671.0S  would  be  incompetent 
aa  proof  of  what  his  cattle  sold  for  on  the 
martet.  it  was  certainly  not  hearsay,  and  no 
■other  objection  appears  to  have  been  made 
to  the  testbnony.  The  trial  court's  consid- 
eration of  the  exception  was  limited  to  the 
particular  objection  made  (Rule  58  [67  B.  W. 
xzlv]  for  District  and  Coimty  Courts),  and 
obTiously  we  should  not  go  beyond  it.  See 
Rector  t.  Hudstm.  20  Tex.  234;  Wheeler  r. 
Railway  Ca,  &1  Tex.  8S6,  and  cases  cited  on 
pages  3S8-360^  4S  8.  W.  876.  The  first  assign- 
memt  Is  aocKM^ngly  overruled. 

The  second  and  third  assignments  are  over- 
ruled on  the  ground  that  the  bills  of  exc^ 
tions  to  the  eridoice  therein  complained  of 
fall  to  show  error  In  the  court's  rulings.  The 
«tat«nent  In  Mil  of  exception  No.  8,  that 
the  witness  "had  already  testified  that  he  did 
not  accompany  tije  shipment,"  etc.,  and  in 
bill  No.  4,  that  the  grade  of  ac^Ue^s  cattle 
had  not  hem  shown,  and  tiiat  the  copies  of 
the  Dally  Drovers'  Telegram  had  not  beoi 
aothentlcated,  appar  m«rely  as  asserUons  of 
counsel  In  stating  the  gronnds  of  objection. 


and  are  not  otherwise  shown  m  die  bills  to 
be  troft  It  has  oftoi  bem  h^  that  the  reci- 
tation <a  fticts  in  obJectUms  to  testim<my 
must  be  verified  by  other  parti  of  the  bill 
in  order  to  require  consideratlffli  on  aiveal. 
see  Anderson  v,  Anderson,  28  Tex.  640;  Ter* 
rell  T.  McCown,  91  Tex.  231,  43  S.  W.  2;  dis- 
senting <qiinion  in  Waggono'  r.  Dodstm,  06 
Tex.  6,  68  8.  W.  817,  et  s.  c  Supreme  Court, 
60  B.  W.  991. 

The  charge  of  the  court  is  by  no  means  per- 
f^lcuons,  but  the  objections  thereto  In  the 
fourth  uid  fifth  assignments  hardly  require, 
we  think,  a  rerarsal  of  the  Jodgmmt  By  the 
first  paragraph  of  tiie  charge,  the  Jury.  In 
order  to  find  for  appdiee  at  all,  were  required 
to  find,  not  <Hily  that  appellee's  cattle  "lost 
weight"  because  of  n^llgent  delay,  but  also 
that  apprise  th«^  "lost  on  the  difference 
of  price  in  the  market"  The  charge,  there- 
fore, In  submitting  the  measure  of  damage 
that,  "If  you  find  that  plaintiff  Is  entitled  to 
recover  damages  under  the  foregoing  para- 
graph, then  the  measure  of  his  damages 
would  be  the  difference  of  market  valce  of 
prices  from  Tuesday  until  Friday,  and  the 
difference  In  shrinkage  snch  delays,"  is 
not  on  the  weight  of  tbe  testimony  in  that 
both  eloneuta  were  submitted.  If  so,  in  as- 
suming that  tbe  cattle  should  have  sold  on 
Tuesday's  maiket  and  were  sold  on  Friday's 
market,  nothliv  is  pointed  ont  in  the  state- 
ments under  these  assignments  that  shows  the 
assumptions  to  be  prejudicial.  In  other 
words,  the  statement  fails  to  show  what 
other  day,  If  any,  than  Tuesday,  was  the 
proper  day  of  sal^  or  that  market  prices  were 
materially  different  on  the  several  days  be- 
twemi  Tuesday  and  Friday.  Tbe  same  char^ 
acter  of  answer  must  be  made  to  tbe  remain- 
ing assignment,  complaining  ot  the  rejection 
of  special  charge  No.  1.  The  statement  sets 
ont  the  rejected  charge  only.  If  fticts  existed 
rendering  Its  rejection  prejudicial,  they 
should  have  been  pointed  out,  eq>eclally  In 
view  of  the  court's  charge,  which  substan- 
tially, if  InartlBttcally.  placed  the  burden  of 
proof  upon  appellee  to  prove  negligence. 

We  conclude  that  tbe  judgment  should  be 
affirmed ;  and  it  Is  bo  ordered. 


GALVESTON,  H.  &  S.  A.  KT.  CO.  v.  GRANT-t 
(Coart  of  Civil  Appeals  of  Texas.   Dec.  8,  1909. 
Rehearing  Denied  Jan.  12,  1910.) 

1.  Appeal  and  Ebbob  (|  742*)— Assignments 
OF  Ebrob  —  Statements  in  Support  or 
Pbopositionb. 

The  propOHition,  under  an  assfgnment  of 
error,  that,  the  issue  of  contributory  negligence 
having  been  raised  by  tbe  pleadings  and  evi- 
dence, It  was  error  not  to  submit  such  issue  to 
the  jury  cannot  be  sustained ;  the  statement  un- 
der the  proposition  showing  no  evidence  tending 
to  raise  such  issue,  and  none  appearing  in  the 
record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  S  742.*] 


*rw  other  eases  bm  sams  toplo  and  secthrn  N0HBBR  In  Dm.  ft  Am.  Digs.  U07  to  data,  ft  Rsportw  ^osxm 
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2.  TBIAI,  (I  296*)  —  iNSTRUCnORS  —  OUSSIOff 

TRou  Main  Chakoe— Sfbciax.  Charoes. 
An;  error  ia  failing  to  submit,  in  the  main 
charge,  an  Insne  of  contributory  oegligence  was 
not  an  affirmative  one,  but  simplf  one  of  omis- 
sion, and  6o  could  be  cured  by  a  special  cliai:^ 

\Ed.  Xote.— For  other  cases,  see  Trial,  Cent. 
Dig.  3S  705-718;  Dec.  Dig.  {  296.*] 

3.  Tbial  (i  105*)— Receftioit  of  Eviderci^ 
Effect  op  Faildbb  to  Object. 

When  plaintiff  offers  evidence  not  conform- 
ing to  his  petition,  defendant  ahould  then  object 
to  its  introduction ;  and,  it  having  been  ad- 
mitted without  objection,  defendant  may  not 
have  the  question  of  variance  raised  by  an  in- 
struction limiting  the  jury's  considenition  ot 
plaiotlffa  proof  to  that  conforming  to  bis  peti- 
tion. 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent. 
Dig.  Sg  2G0~266;  Dec.  Dig.  I  105.*] 

4.  Triai,  (8  101*)  — iRffTEncnoNB  — AsacMP- 
TioN  OF  Fact. 

A  charge  being  required  to  be  read  as  a 
whole,  a  paragraph  thereof,  stating  that  if  the 
jury  should  Sad  for  plaintiff,  they  shoald  al- 
low him  such  sum  as  will  compensate  him  for 
the  injuries  sustained  by  him,  does  not  assume 
be  was  injured;  the  paragraidis  immediately  pre- 
ceding and  following  submitting  the  issue  wheth- 
er he  was  injured  as  alleged,  and  the  jury  not 
being  allowed  by  the  charge  to  find  damages  for 
bim  unless  he  was  so  injured. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  42(M31 ;  Dec  Dig.  S  191.*1 

5.  Master  and  Servant  (S  204*)— Injubt  TO 
Servant— Pleadino— Issues. 

Though  the  petition  alleges  that  while  plain- 
tiff was  at  his  work,  and  while  the  right  side 
of  his  head  was  not  more  than  an  inch  from 
a  whistle,  defendant's  servant  Degligently  blew 
it.  it  being  a  steam  whistle  of  great  power,  and 
there  being  185  or  190  pounds  of  steam  on,  and 
that  the  concus.don  from  the  noise  and  the  steam 
Btrilciug  against  the  right  side  of  his  head  injur- 
ed his  ear,  the  substance  of  the  issue,  which 
alone  has  to  be  proved,  ia  not  whether  his  bead 
was  not  more  than  en  inch  from  the  whistle, 
but  whether  it  was  near  enongh  to  It  to  make  It, 
under  all  the  facts  and  circumstances,  negligence 
to  sound  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  881-STO;   Dec.  Dig.  | 

Appeal  from  District  Court,  EI  Paso  Coun- 
ty ;  A.  M.  Walthall,  Judge. 

Action  by  J.  T.  Grant  against  the  Galves- 
ton, Harrisburg  &  San  Antonio  Railway  Com- 
pany. Judgment  for  plaintiff.  Defendant 
appeals.  AfUi-med. 

Baker,  Botts,  Parker  &  Garwood  and  Beall 
A  K«np,  for  appellant  Albert  S.  Eylar  and 
T.  A.  Fairer,  for  appellee. 

NEILL,  J.  The  appellee  sued  appellant  to 
recover  damages  for  personal  Injuries  al- 
leged to  have  been  Inflicted  by  the  negligence 
of  the  latter.  The  negligence  is  thus  alleged: 
"That  on  or  about  the  day  of  Decem- 
ber, 1005,  plalntlCT  was  In  the  employ  of  de- 
fendant as  an  engine  Inspector  in  its  shops 
In  the  city  of  El  Paso,  Tex.  -  that  he  was  or- 
dered by  the  foreman  of  said  shops  to  set  and 
relate  the  safety  valres,  commonly  known 
as  'pops,'  of  an  engine  of  defendant  company 
that  had  just  come  into  the  ynrds  of  said  shop 


of  said  d^endant ;  that  said  work  was  wltb- 
in  the  line  of  his  employment  as  engine  In- 
spector; that  he  took  with  him  Albert  Ahr, 
an  employ^  of  said  company,  to  aid  him  by 
keeping  np  the  steam  In  said  engine  while  he 
was  regulating  and  setting  said  pops ;  tbat 
said  engine  was  then  in  cha^  of  and  ander 
the  control  of  George  Smith,  a  hostler  In  tbe 
employ  of  said  defendant  company,  and  that 
while  the  plaintiff  was  at  work  setting  and 
regulating  said  p<^,  tbe  said  George  Smith 
was  seated  In  the  cab  of  said  engine;  that 
said  pops  were  situated  on  said  engine  dose 
to  the  whistle,  and  that  while  bending  over 
said  x>ops  at  work,  regulating  them,  and  while 
the  right  side  of  his  bead  was  not  more  than 
an  Inch  from  said  whistle,  the  said  Smith 
carelessly  and  negllgoitly  gave  three  blasts 
to  said  whistle ;  that  It  was  a  steam  whistle 
of  great  power  and  compass ;  that  there  was 
between  185  and  190  pounds  of  steam  on  at 
the  time  said  whistle  was  blown;  that  the 
noise  made  thereby  was  deafening,  and  that 
the  steam  from  tbe  said  whistle  stmA  against 
tbe  right  side  of  plaintiff's  head  with  great 
force,  and  that  the  concnsslon  from  said  noise 
and  steam  against  the  right  side  ot  plalntHTs 
head  has  aerlooaly  and  permanently  Injored 
plalntlff'a  rl^t  ear ;  tiiat  the  said  Smith,  In 
tbe  line  of  bis  duty  aa  saM  employ^,  blew 
said  whistle  to  notify  the  men  In  charge  of 
the  tnmtable  In  said  yard  to  set  In  line  tbe 
rail  of  the  same^  so  that  said  engine  could  be 
taken  Into  the  ronndhouse  of  defendant :  that 
prior  to  blowing  said  whistle,  while  plaintiff 
was  setting  and  regulating  said  pops,  tbe 
plaintiff  kept  talkli^;  with  the  said  Ahr,  who 
was  In  the  cab  of  said  raglne  with  tbe  said 
Smith,  and  that  be  was  walking  backwards 
and  forwards  on  the  running  board  of  said 
engine  from  said  pops  to  the  cab,  where  the 
said  Smith  was  seated ;  that  the  said  Smith 
could  have  seen  plaintiff  from  his  posltloa  In 
said  cab,  and  knew,  or  oonid  have  known  by 
the  use  of  ordinary  care,  that  the  plotntlfT 
was  working  over  eald  pops  at  the  time  he 
blew  said  whlsQe,  and  that  blowing  tbe  same 
wonld  be  attended  wltb  great  Injury  to  plain- 
tiff." Tbe  defendant  answored  by  a  general 
denial  and  pleas  of  assumed  risk  and  con- 
tributory negligence.  The  trial  of  the  case 
resulted  In  a  verdict  and  judgment  In  tavov 
of  the  plaintiff  for  |6,00a 

Conclusions  ot  Fact 

The  evidence  is  reasonably  suffld^t  to  show 
tbat  defendant  was  guilty  of  the  acts  of  n^ll- 
geuce  charged  In  plalntUTs  petition,  and  that 
such  negligence  was  the  proximate  cause  of 
his  alleged  Injuries,  that  the  plaintiff  was 
□ot  guilty  of  any  Diligence  proximately  con- 
tributing to  his  injuries,  and  that  by  reason 
of  bis  Injuries  so  negligently  Inflicted  by  de- 
fendant the  plaintiff  has  been  damaged  In 
tbe  sum  of  money  found  by  the  vwdlct 
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GoDCliuioiiS  of  Law. 

1.  The  sixth  paragraph  of  the  conrfs 
charge  la  as  follows:  "If  joa  believe  from  a 
preponderance  of  the  evidence  that  at  the 
time  allied  In  the  petition  said  engine  was 
thm  in  charge  and  under  the  control  of  George 
Smith,  then  a  hostler  in  the  employ  of  said 
company,  and  that  while  the  plalntlCt  was  at 
work  setting  and  regulating  the  pops  on  said 
engine,  the  said  George  Smith  was  seated  in 
the  cab  of  said  engine,  and  that  while  plain- 
tiff was  bending  over  said  pops  at  wort  reg- 
ulating them,  and  that  while  the  right  side 
of  plaintlfTB  head  was  in  close  proximity  to 
said  whistle,  the  said  George  Smith,  acting  in 
the  line  of  his  duty  as  an  employ^  of  the  de- 
fendant company,  gave  three  blasts  to  said 
whistle,  and  that  said  Smith  knew  that  plain- 
tiff was  then  working  over  said  pops,  and 
that  said  steam  whistle  was  of  great  power 
and  compass,  and  that  there  was  between 
ISo  and  190  pounds  of  steam  on  at  the  time 
said  whistle  was  blown,  and  that  the  noise 
made  thereby  was .  deafening,  and  that  the 
steam  from  said  whistle  struck  against  the 
right  side  of  plalntllTB  head  with  force,  that 
the  concussion  from  said  noise  and  steam 
against  the  right  side  of  plalntlfrs  head 
caused  the  Injuries  of  which  plaintiff  com- 
plains, and  that  said  blasts  of  said  whistle 
were  the  direct  and  proximate  cause  of  said 
Injnrles,  and  you  further  find  from  a  pre- 
ponderance of  the  evidence  that  the  giving 
of  said  blasts  of  said  whistle  by  said  George 
Smith,  if  they  were  given  by  George  Smith, 
was  "n^llgence,'  as  that  word  Is  defined  to 
you  In  this  charge,  then  and  in  that  event 
you  will  find  for  the  plaintiff;  but.  If  you  do 
not  so  find,  yonr  verdict  should  be  for  the 
defendant."  It  is  complained  of  by  the  first 
and  second  assignments  of  error.  The  sub- 
stance of  the  propositions  under  the  as^gn- 
ments  is  that,  the  issue  of  contributory  negU- 
soice  having  been  raised  the  pleadings 
and  evidence,  It  was  error  not  to  submit  sach 
Issue  to  the  jury.  The  proposition  cannot  be 
sustained,  becaose  (1)  there  Is  no  evidence 
shown  by  the  statemoit  nuder  the  pn^MMi- 
tlon,  ma  do  we  find  any  In  the  record,  tend- 
ing to  raise  such  an  issue ;  (2)  if  it  were  er- 
ror for  the  eoort  to  fall  to  sabmit  sudi  an  Is- 
sue in  its  main  charge,  It  was  not  an  afflrma- 
tlve  cme,  but  simply  one  of  omission,  which 
conld  be  cared  a  qtedal  charge;  and  (3) 
a  qiedal  charge  apon  such  Issue  was  given 
St  the  request  of  defendants  ooonsel. 

2.  The  third  assignment  of  error,  which 
also  cmnplalns  of  the  same  paragraph  of  the 
cbarge,  la  as  follows:  "The  court  erred  in 
the  sixth  paragraidi  of  Its  cliarge,'ln  not  con- 
fining the  plaintiff  to  the  proof  of  the  specific 
allvatlon  In  his  petition,  that  while  setting 
and  regulating  said  pc^  the  right  side  of  his 
head  was  not  more  than  me  Indi  flrcMn  said 
wblsUe,  and  that  when  so  situated  ttie  said 
Smith  net^lgratly  gave  three  blasts  of  said 
irtilsUa^  therein  causing  plalntUTs  Injury. 


This  diarge  was  prejodldal  to  the  defwdant 
In  this:  That  there  was  evldoioe  Introduced 
by  the  dsfuidant  showing  that;  If  the  rlg^t 
side  ot  plaintiff's  face  had  bem  within  one 
Inch  of  the  steam  whistle  at  the  time  It  was 
blown,  the  steam  would  bare  scalded  him 
badly  and  taken  the  skin  off,  and  the  evidence 
sharidy  raised  the  issue  as  to  whether  plain- 
tiff was  Injured  at  all,  at  the  time  and  In  the 
manner  alleged  by  him."  The  prcvosttlon 
advanoed  under  it  Is:  "It  was  the  duty  of 
the  court.  In  the  charge,  to  conflne  plalntifTs 
proof  to  the  allegations  In  his  petition.**  The 
conformation  <tf  "plalntUTs  proof  to  the  alle- 
gatlMis  In  his  petltltm"  should  be  enforced 
at  that  stage  of  the  trial  when  the  evldmce 
is  being  introduced;  and,  If  evidence  Is  of- 
fered which  does  not  cxmtotm  to  sudi  allega- 
tions, then  Is  the  time  Oie  defendant  should 
object  to  Its  Introduction,  and  reserve  a  blU 
of  exceptions  to  the  action  of  the  court  In 
admitting  it  over  such  objectltm;  for,  when 
evidence  Is  admitted  without  objection,  the 
question  of  variance  cannot  be  raised  upon  an 
Instruction  to  the  Jury.  Intemat  Harv.  Go. 
V.  Campbell,  48  Tex.  Civ.  App.  421,  06  S.  W. 
OS;  Moffatt  V.  Sydnor,  18  Tex.  628;  Huston 
V.  Clute,  19  Tex.  178;  Mangum  v.  Mln.  Co., 
15  Utah,  634,  60  Pac.  836;  14  Ency.  PI.  ft 
Prac.  346. 

3.  The  seventh  paragraph  of  the  charge  Is: 
"Should  you  find  for  the  plaintiff,  and  allow 
him  damages,  you  should  allow  falm  such 
sum  as  will  In  your  Judgment  reasonably 
compensate  him  for  the  injuries  sustained 
by  him,  and  in  estimating  his  damages  you 
should  take  into  consideration  the  character 
and  ext^t  of  his  injarles,  and  whether  tem- 
porary  or  i>ermanent."  It  is  the  subject  of 
the  fonrUi  assignment  of  error.  The  sub- 
stance of  the  propositions  under  It  is  that  it 
assumes  as  an  established  fact  that  the 
plaintiff  was  injured  as  claimed.  A  charge 
must  be  read  and  construed  as  a  whole. 
When  this  is  done  It  Is  apparent  that  It  does 
not  assume  as  a  fact  that  plaintiff  was  In- 
jured, for  the  next  preceding  and  succeeding 
paragraphs  clearly  submit  the  Issne  as  to 
whether  plaintiff  was  injured  as  alleged  In 
his  petition,  and  the  jury  could  not,  under 
the  charge,  find  damages  for  him  unless  he 
was  so  injured.  Telegraph  Co.  v.  Chambers, 
34  Tex.  Civ.  App.  17,  77  S.  W.  273;  Mo.  Pac. 
Ry.  Co.  V.  Lehmberg,  76  Tex.  67.  12  S.  W. 
838;  City  of  Cleburne  v.  Elder,  46  Tex.  Civ. 
App.  399,  102  S.  W.  464. 

4.  The  eighth  paragraph  of  the  charge  is 
as  follows:  "Should  you  not  find  from  a  pre- 
ponderance of  the  evidence  that  the  said 
George  Smith,  hostler  in  defendant's  yards, 
at  the  time  of  the  alleged  Injnrles  to  plain- 
tiff gave  the  said  blasts  of  the  engine  whistle 
while  plaintiff  was  In  close  proximity  to  said 
whistle,  and  while  plaintiff  was  setting  and 
regulating  the  said  safety  valves  or  pops  on 
said  engine,  as  plaintiff  has  alleged,  and  that 
said  blasts  were  given  by  said  Smith  in  the 
line  of  his  duty  as  hostler  to  notify  defend- 
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anf  s  employte  In  <Aai^e  of  tbe  torntable  In 
defendants  yards  to  set  rail  In  line  for  said 
engine,  and  that  said  Smith  knew  that  i^aln- 
tiff  was  setting  and  regulating  the  pops  on 
the  engine  when  he  gave  tbe  said  blasts,  or 
oonld  have  known  by  the  exercise  of  8U<^ 
care  as  a  man  of  wdinary  prudence  would 
connnonty  exercise  under  the  same  clrcum- 
stances,  and  that  plaintiff  was  Injured  by 
reason  of  said  blasts  of  said  whistle,  and  In- 
jured substantially  as  alleged,  and  that  plaln- 
tlfl  himself  was  exercising  such  care  to 
avoid  injury  to  hlmsdf  as  a  msn  of  ordinary 
prudence  would  commonly  use  under  the 
same  circumstances,  then  and  In  that  event 
yoo  should  And  for  the  defendant"  It  Is  the 
subject  of  the  fifth  assignment  of  error.  The 
only  proiKMltlon  under  It  Is:  "Evidence  afr 
to  the  time  at  which  and  the  manner  In 
which  the  accident  happened  resulting  In  the 
alleged  Injuries  to  ai^Uee  most  be  confined 
strictly  to  the  allegatkms  In  plaintiff's  peti- 
tion." What  we  have  said  in  disposing  of 
the  proposition  asserted  under  the  third  as- 
signment applies  equally  to  this  one.  But 
we  fail  to  percelTe  wherein  the  dharge  falls 
to  conform  to  the  pleadii^  and  evidence. 
It  Is  a  cardinal  rule  of  practice  that  the  sub- 
stance of  an  Issue  need  only  be  proved,  which 
was  observed  In  this  case.  See  T.  &  P.  By. 
V.  Hlghtower,  12  Tex.  Civ.  App.  41,  38  S.  W. 
541;  El  Paso  Eiec.  By.  v.  Harry»  37  Tex. 
C31r.  App.  90,  83  8.  W.  737;  Tex.  &  N.  O.  By. 
V.  ScarbOTongh,  104  S.  W.  413;  liOaisvUle. 
etc..  By.  €o.  v.  Thompson,  107  Ind.  442,  8 
N.  B.  18,  9  N.  B.  359,  57  Am.  Bepw  120;  A., 
T.  ft  S.  F.  By.  V.  Launlgan,  66  Kan.  109,  42 
Pac  343;  Mangum  v.  Mining  Co.,  15  Utah, 
684,  SO  Pac.  834.  The  substance  of  tbe  Issue 
was  not  that  plalutUTs  head  was  "not  more 
than  an  Indi  from  the  whistle,"  but  whether 
or  not  It  was  near  enou^  to  it  to  make  It, 
under  all  the  facts  and  circumstances  In  the 
case,  negligence  for  defendant's  servant, 
Smith,  to  sound  it,  and  by  so  doing  Injure 
the  plaintUTs  head. 

5.  If  the  defendant  desired  the  Issue  of  as- 
sumed risk  submitted  to  the  Jury,  It  should 
have  prepared  and  requested  a  special  charge 
in  accordance  with  Its  desire.  Hie  charge 
was  good  as  far  as  It  went;  and,  if  it  was 
error  not  to  submit  further  Issues,  It  was 
not  affirmative,  and  could  have  been  obviat- 
ed by  d^endant's  requesting  their  submis- 
sion. 

6.  The  testUmmy  cmnplalned  of  by  the 
seventh  assignment  of  wror  was  admlsslUe 
In  rebuttal  of  evidence  introduced  by  defend- 
ant which  tended  to  discredit  the  testimony 
of  the  plaintiff,  as  shown  by  the  atatem«it 
ot  ttis  trial  Judge  appended  to  the  bill  of  ex- 
ceptions taken  by  defendant  to  the  testimony 
of  the  witness  Dr.  Sdiugt,  which  la  the  sub- 
ject of  the  assignment  St  L.  ft  8.  W.  By. 
V.  Oarber,  108  S.  W.  748,  and  cases  cited. 
See,  also,  Oreenl.  Ev.  i  409.    Besldefl,  tbe . 


testimony  was  odmlBalUe  as  Showing  tbe 
history  of  the  case  given  bf  plaintiff  to  hW 
doctor  for  the  purpose  of  treatment,  whlcb. 
In  connection  with  other  evldmce  introduc- 
ed, served  as  an  hypothesis  for  the  wttness'a 
opinion,  as  an  expert,  as  to  the  nature,  char- 
acter, and  extent  of  plaintiffs  Injnrles. 

7.  The  remaining  assignments  complain 
that  the  verdict  is  excessive.  We  do  not 
think  It  is ;  but,  on  the  contrary,  If  the  testi- 
mony of  plalnttlE  is  to  be  believed,  we  tblnk 
It  la  a  very  conservative  estimate  of  the 
damages  he  has  sustained  by  reason  of  de- 
fendant's negllgencew 

Th^e  Is  no  error  In  tiie  Judgnun^  and  It 
is  affirmed. 


ROWAN  V.  STOCKWELIi. 
(Court  ot  Civil  Appeals  of  Texas.  Dec.  10, 1900. 
Rehearins  Denied  Jan.  6,  1910.) 

Appkal  and  Errob  (t  931*) — Pbesusiptioji— 
Consideration  or  IifPROPEB  Evidence. 
Tbe  case  haTing  been  tried  on  an  agreement 
of  parties  that  all  evidence  should  be  consider* 
ed  aa  objected  to  as  irrelevant.  Immaterial,  hear- 
say, ana  not  the  best  evidence,  and  the  court 
having  stated  that  It  would  not  consider  irrele- 
vant. Immaterial,  hearsay,  or  inadmissible  evi- 
dence, it  must  be  assumed  that  any  evidence  in- 
admissible on  any  such  grounds  was  not  consid- 
ered by  the  court. 

(Ed.  Note.— For  other  cases,  see  A]n>eal  and 
Erro^  Gent  Dig.  H  3765,  3766;  Dec;  Dig.  I 
931.*] 

Error  from  Brazoria  County  Court;  B.  S. 

Atkinson,  Judga 

Action  by  W.  R.  Sto<^we]l  against  D.  No- 
ble Rowan.  Judgment  for  plaintiff.  Defend- 
ant brings  error.  Affirmed. 

Bryan  ft  McRae,  for  plaintiff  In  error.  El- 
mer P.  Stodcwell,  for  defendant  In  ermr. 

REESE,  J.  In  this  case  W.  R.  Stockwell 
sued  D.  Noble  Bowan  In  the  connty  court 
to  recover  (286.26  and  invest,  alleged  to  be 
the  balance  due  upon  a  contract  made  by 
Stockvell.  who  was  a  surveyor,  with  W.  A. 
Bowan,  defendant's  agent  for  cotaln  sur- 
veying, for  which  It  is  allied  that  Stockwell 
was  to  be  paid  $6  a  day  and  the  expesises  In- 
curred In  making  the  surveys.  The  case  was 
tried  without  a  Jury,  resulting  in  a  Judg- 
ment for  plaintiff  for  the  amount  sued  for, 
from  which  defendant  appeals. 

It  was  alleged  in  the  amended  petition,  and 
established  upon  the  trial,  that  the  contract 
for  the  surveying  was  made  In  1893,  and 
that  the  mr^plng  was  done  in  1893  and 
1894.  The  suit  was  filed  In  1906.  To  meet 
the  defense  of  limitation  it  waa  allied  that 
by  the  terms  of  the  contract  the  amount  doe 
was  to  be  paid  when  the  lands  mre  sold, 
which  was  not  done  until  1005.  The  erMenca 
upon  the  whole  case  was  oonfllcting.  Soma 
of  It  was  clearly  Inadmisslhle,  as  contraded 
by  appellant  and  presented  by  assignments 
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of  error  In  tbe  brief;  bat  the  case  wm  tried 
upon  an  eqnen  asreement,  ai  set  out  In 
the  atatemmt  of  facta,  that  It  ahonld  not  be 
neceeaaiy  for  coonad  on  eltbw  aide  to  object 
to  any  erldence  as  the  same  was  offered,  bat 
fliat  ererj  part  ot  the  eridence  offered  by 
either  aide  would  be  considered  aa  objected 
to  by  the  other  side  as  bring  Irrelerant,  lm< 
material,  hearsay,  and  not  t3ie  best  evidence, 
and  exceptiona  reserved  to  the  orermllnc  of 
such  objections  the  aame  as  if  made  when 
the  evidence  was  offered.  The  court  stated 
that  he  would  not  consider  Irrelevant,  Imma- 
terial, hearsay,  and  tnadmiaslble  evidence. 
So,  with  the  exception  of  this  kind  of  omni- 
bus bill,  there  are  no  bills  of  exceptions  in 
the  record,  and  nothing  to  denote  what  ob- 
jections were  offered  to  any  of  the  evidence. 
We  would  have  to  assume  that  if  the  evidence 
was  Inadmissible  on  any  of  tbe  grounds  set 
out.  It  was  not  considered  by  the  court,  and 
it  would  only  remain  to  consider  whether  the 
findings  of  fact  In  the  record  were  supported 
by  such  evidence  as  was  admissible. 

The  evidence  was  very  conflicting  upon  the 
qnestlonB  of  the  contract,  of  the  date  when 
the.  account  was  to  be  paid,  upon  the  author- 
ity of  defendant's  agent  to  bind  him  by  the 
alleged  agreement,  and  upon  question  as  to 
whether  anything  was  due  upon  the  account. 
The  trial  court  found  in  favor  of  appellee 
upon  all  of  these  contested  issues,  and  from 
a  careful  Inspection  of  the  whole  evidence 
we  have  concluded  that  his  flndings  ui>on  each 
of  them  are  supported  by  evidence  admissible 
under  the  agreement  referred  to,  without  the 
aid  of  such  objectionable  evidence  as  may 
have  been  admitted.  We  do  not  think  It  nec- 
essary to  enter  upon  a  discussion  of  the  evi- 
dence. None  of  the  assignments  of  error 
preset  sufficient  groands  for  reversal,  and 
with  tlielr  several  propositions  they  are  over- 
ruled, and  the  judgment  affirmed. 

Afflrmed. 


CONE  V.  BBLCHER  et  al. 
^>niTt  of  Givll  Appeals  of  Texas.    Nov.  13, 
1909.   Beheaxing  Dented  Dec.  11,  1900.) 

1.  Triax.  d  139*)— IBSUES  — QinnioN  vpa 
Jubt. 

Where  there  Is  any  evidcBce  on  an  Isoiie 
raised  by  tbe  pleadings,  the  court  must  anbmit 
it  to  the  Jury. 

TEd.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  338;  Dec.  Dig.  I  139.*]  . 

2.  Trial  (|  1 43*)--CoifrLiCTiiro  Bvidewci— 
QuEsnon  FOB  Jubt. 

A  party  introducing  suflBcient  evidence  to 
support  a  verdict  In  his  favor  to  entitled  to  go 
to  tbe  jury,  however  strong  tbe  contradictory 
evidence  may  be. 

TEd.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  342.  343:  Dec.  Dig.  |  148.*] 
8.  TaiAi,  (S  1T8*>— DiBaoTiow  or  Vnnior— 

Wmr  Attfbobizkd. 

In  dMermlDlng  the  propriety  of  dire9tiDg  a 
TCidlet  for  defmdant.  the  evidence  must  be  con- 


sidered In  its  aspect  most  favorable  to  plaintUT, 

disregarding  conflicts  and  contradictions. 

[Ed.  Note.— Fot  other  cases,  see  Trial,  Oent 
Dig.  i  402;  Dec.  Dig.  S  17a*] 

4.  Fbatjdtjlbnt  Convetancbs  (S  806*)— Hua- 
BAHD  ANn  Wife- Gifts  — VALiniTT—Evi- 

KNOB— QlTBBnON  FOB  JUBT. 

Whether  a  gift  by  a  hnsband  to  his  wife 
was  void  as  against  his  creditors,  under  the 
statute  making  every  gift  void  as  to  prior  cred- 
itoiB,  anlesB  the  debtor  was  possessed  of  prop- 
erty sufficient  to  pay  his  debts,  because  made  at 
a  time  tbe  husband  was  not  possessed  of  prop- 
erty sufficient  to  pay  his  debts,  held,  under  the 
evidence,  for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec  Dig.  {  308.*] 

6.  Husband  and  Wif»  (|  270*)— ComnnnTT 
Pbopbbtt— Recotebt. 

The  husband  alone  can  sue  for  community 
property. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife^Cent.  Dig.  18  968,  071  >  Dec.  Dig.  S  270.*] 

«.  PBAUDUUCTT  ConvET4.Ncra  Q  287*)— Evi- 

dencb— AnHissiBiLrtt. 

On  the  Issue  whether  a  gift  by  the  hns- 
band to  the  wife  was  fraudulent  aa  against  cred- 
itors. Judgments  against  the  husband  are  admis- 
sible,  notwithstanding  irregnlaritlea  tiiereln,  to 
show  that  the  husband  was  a  debtor  at  the  time 
of  the  making  of  the  gift. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Conveyances,  Dec.  Dig.  B  287.*] 

7.  Fbatjdtjlent  Convetances  (I  104*)- Hus- 
band AND  Wife— COMliTJNlTT  PBOPEBTT- 

Gifts. 

An  agreement  between  husband  and  wife, 
whereby  the  wife  shall  have  as  her  separate 
property  certain  cattle  and  their  increase,  to  be 
branded  as  hers,  cannot  control  tbe  statute  de- 
fining community  pn^rty.  and  the  agreement 
can  oe  given  no  greater  effect  than  to  vest  In 
the  wife  a  separate  right  to  all  the  cattle  brand- 
ed prior  to  the  husband's  failure,  if  any,  to  be 
possessed  of  sufficient  property  to  pay  existing 
debts,  and  the  branding  of  cattle  tliereaftei  is  as 
against  existing  creditors  a  gift  only. 

[Ed.  Note.-^For  other  cases,  see  Fraudulent 
Conveyances,  Dea  Dig.  1  104.*] 

Error  from  District  Court,  Eastland  Coun- 
ty ;  T.  S.  Bell,  Special  Judge. 

Action  by  N.  C.  Cone  against  J.  H.  Belcher 
and  others.  There  was  a  judgment  for  de- 
fendants, and  plaintiff  brings  error.  Revers- 
ed and  remanded. 

Stnbblefleld  &  Patterson,  for  plaintiff  in 
error.  Earl  Conner  and  J.  J.  Butta,  for  de- 
fendants in  error. 

CONNER,  C.  J.  Plaintiff  in  error  lnstlta^ 
ed  this  suit  to  enjoin  the  sale  of  260  acres 
of  the  S.  H  of  section  607,  and  the  S.  E.  %  and 
the  S.  W.  ^  of  section  508,  S.  P.  R.  R.  surv^ 
In  Eastland  county,  upon  all  which  there  bad 
been  a  levy  of  an  execution  Issued  out  of  the 
county  court  of  said  county,  by  virtue  of  a 
judgment  In  favor  of  J.  H.  Belcher  against 
W.  B.  Cone,  the  husband  of  plaintiff  in  error, 
and  others  for  the  sum  of  about  $1,47S.  Plain- 
tiff In  error  claims  the  260  acres  of  section 
507  and  the  S.  W.  %  of  section  608  as  her 
separate  property,  and  the  S.  E.  ^4  of  sec- 
tion 508  as  a  part  of  her  homestead.   She  al- 
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iageH  flwts  diowliig  that  Uie  title  to  hw  sep- 
arate property  was  dependoit  In  part  upon 
matter  not  of  record,  and  songbt  to  attack 
the  Taltdlty  of  Uie  execution  and  Jadsment 
npon  which  It  was  based  on  the  ground  that 
the  judgment  was  one  rendered  in  an  action 
purporting  to  revlTe  a  judgment  of  said  coun- 
ty court  theretofore  rendered  for  ¥683.63.  and 
that  the  parties  necessary  to  such  revival 
bad  not  been  brought  before  tbe  ooort  In  that 
the  Farmers*  Alliance  Milling  Company,  one 
of  title  original  defendants,  and  certain  befrs 
of  G.  J.  -StephMis,  deceased,  also  an  original 
defendant,  had  not  been  made  parties  to  the 
scire  facias  proceeding.  TTpon  the  conclusion 
of  the  testimony,  tbe  court  peremptorily  In- 
structed the  Jury  to  return  a  rerdlct  for  ap- 
pellees, exc^t  as  to  sutih  portions  of  the  land 
In  controversy  as  tb^  might  find  to  be  the 
homestead  of  plalntlif  and  h«r  husband,  W. 
R.  Gone,  not  to  exceed  200  acres  of  land, 
which  the  Jnry  were  required  to  designate 
and  specify  in  their  verdict 

We  think  the  court  erred,  as  assigned,  in 
giving  the  peremptory  Instruction.  There 
was  evidence  on  the  part  of  both  plaintiff  in 
error  and  W.  R.  Gone  to  the  eftect  that  soon 
after  their  marriage,  some  30  years  before 
the  trial,  plaintiff  in  error  acquired  a  few 
cattle,  and  that  It  was  speciflcally  agreed  be- 
tween husband  and  wife  that  the  increase  of 
such  cattle  should  be  the  separate  property 
of  the  wife ;  that  the  cattle  brand  of  W.  R. 
Cone  was  "Cone" ;  that  all  Increase  of  the 
wife's  separate  cattle  were  branded  "Cone- 
K";  that  about  the  year  1900  W.  R.  Cone 
sold  all  of  the  cattle  then  situated  In  Sut- 
ton county  lu  both  brands;  that  the  "Cone- 
K"  cattle  brought  about  (1,450,  which  was 
Invested  by  plaintiff  in  error  in  said  S.  W. 
%  of  section  508;  that  the  proceeds  of  the 
"Cone"  cattle  amounted  to  about  $2,500,  one- 
half  of  which  W.  R.  Cone  gave  to  his  wife 
as  her  part  of  the  community  Interest  In  the 
Cone  cattle ;  this  $1,250  was  invested  in  said 
260  acres  out  of  section  507. 

The  least  that  can  be  said  of  this  testi- 
mony Is  that  It  tends  to  show  such  gift  on 
the  part  of  W.  R.  Cone  to  his  wife  as  will 
Invest  her  with  the  separate  interest  she 
claims,  unless  restrained  by  our  statute  reg- 
Qlatlng  voluntary  conveyances.  This  statute 
provides:  "Every  gift,  conveyance,  assign- 
ment, transfer  or  charge  made  by  a  debtor, 
which  is  not  ui)on  consideration  deemed  val- 
uable in  law,  shall  be  void  as  to  prior  cred- 
itors unless  it  appears  that  such  debtor  was 
then  possessed  of  property  within  this  state 
subject  to  execution  sufficient  to  pay  his  ex- 
isting debts;  but  sudi  gift,  conveyance,  as- 
signment, transfer  or  charge  shall  not  on  tbat 
account  merely  be  void  aa  to  subsequent  cred- 
itors, and  though  it  be  decreed  to  be  void  as 
to  a  prior  creditor,  because  voluntary,  It  shall 
not  tor  that  cause  be  decreed  to  be  void  as 
to  Bobsiequent  creditors  or  pnrchaaers.*'  In 


construing  this  article  our  Supreme  Court  in 
Haddox  V.  Snnunwlln,  92  Tex.  483,  48  S.  W. 
loss,  00  &  W.  S67,  held  that  a  conv^ance 
not  upon  a  valuable  consideration  ia  made 
prima  fade  void  as  to  prior  creditors,  aud 
tbat  one  claiming  under  It  has  the  burden  at 
proving  that  the  grantor  possessed  prQperl7 
within  the  state  subject  to  execution  suflt- 
deut  to  pay  his  existing  driita.  And  In  Walk- 
er and  Lyi>rook  v.  Lorlng,  88  Tex.  688.  80  8. 
W.  246,  that  the  words  in  the  statute^  **anb- 
Ject  to  execution."  mean,  not  only  that  the 
property  should  be  such  as  may  be  legally 
levied  upon  and  sold  by  the  sheriff,  bat  Oat 
It  should  also  be  sndi  as  Is  actually  capaUe 
Af  being  levied  upon;  the  meaning  of  the 
statute  being  that  the  grantor  must  retain 
property,  of  whldi  he  has  the  open  and  visi- 
ble ownwship,  of  such  value  that  sub- 
jected to  forced  sale.  It  will  yield  a  snffldent 
sum  to  pay  all  existing  debts,  as  well  as  fihe 
taxable  costs  of  the  collection.  It  was  also 
held  In  the  latter  case  that  the  own^shlp  of 
propraty,  the  title  to  whldi  was  concealed 
from  creditors,  cannot  be  taken  Into  account 
in  determining  whether  the  grantor  retelned 
sufficient  assete  to  meet  the  Just  demands  of 
his  creditors. 

Pretermitting  a  discussion  of  the  objectlims 
to  the  Jndgmoit  In  the  suit  to  revive  the 
original  Judgment,  the  Jndgmente  tt^etber 
tend  to  ^ow  that  ^^llant  Belcher  was  a 
creditor  of  W.  B.  Cone  at  and  prior  to  the 
sale  of  the  Gone  and  Cone-K  cattle  in  Snttim 
county.  The  evidence  also  Shows  tbat  the 
Cone  cattle  while  in  Snttcm  coonly  wa«  tadd 
In  Uie  names  of  persons  atbsr  than  W.  R. 
Cone  with  the  purpose  of  avoiding  the  pay* 
meat  of  said  original  Judgment  But  W.  B. 
Cone  testified,  among  other  things,  as  fol* 
lows:  "We  sold  the  cattle  down  In  Button 
county  in  188a  At  the  time  I  sold  out  those 
cattle  down  thwe  in  Sutton  county  there  were 
about  60O  bead  of  my  brother's  cattle,  mine 
and  allf  and  we  sold  for  $14.60  a  bead;  and 
there  were  about  half  of  them  ttiat  belonged 
to  me  and  my  wUa,  which  brought  a  total  of 
$4,3S0,  and  I  think  about  $2,600  was  paid  In 
cash  and  the  rest  In  notes.  At  that  time  I 
bad  other  cattle  In  Eastland  county — I  guess 
some  IS  head  on  the  range  I  was  dealing 
In  cattle  at  the  time.  I  was  acquainted  with 
the  market  value  of  cattle  here  at  that  time; 
and  it  was  in  this  county  about  $15  per  head. 
At  that  time  I  don't  know  that  I  had  any 
other  debte  at  all  except  this  old  security 
debt  on  the  Farmers'  Alliance  lulling  Com- 
pany Jodgmeut.  If  I  did,  they  were  mighty 
small-^Ight  have  owed  some  $1S  or  $25.  I 
did  not  owe  any  other  Indebtedness  tbat 
amounted  to  axiythlng  except  this  Ju^iment. 
The  Judgm«it  amounted  at  tbat  time  I  think 
to  about  $500.  (Sr-2&-27.)  «  •  •  The 
cattle  I  left  up  here  In  liifiift'ffnd  county  wwe 
run  la  my  name.  The  shwlff  did  not  come 
along  sbont  that  time  and  call  on  me  fw  any 
property  subject  to  executlw,  and  never  did. 
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*  *  *  I  cotattnufld  to  ran  these  cattle  I  had 
in  Eastland  coonty  at  that  time  In  my  name 
and  In  my  brand  Just  because  I  had  them 
here  and  no  one  erer  bothered  or  erer  mo- 
lested them.  *  •  *  Of  the  property  sold 
down  th«e  In  Bntton  county  I  gave  my  wife 
half  of  the  proceeds  of  the  community  cattle, 
and  there  were  800  head  about,  which  would 
make  her  part  probably  about  $2,175.  That 
was  In  1888  or  1889.  It  is  not  a  fact  that  I 
sold  those  cattle  and  Invested  tfie  proceeds  In 
land  In  my  wife's  name  to  defeat  that  Judg- 
meat  I  had  stuff  they  could  get  at— cattle 
right  here  on  the  range— stuff  that  could 
hare  jwld  the  Judgment.  I  was  not  buying 
catde  up  in  this  country  at  the  time  I  had 
tiieae  76  head.  I  raised  these  cattle  here, 
and.  were  left  on  the  range,  and  I  still 
raise  cattle  here — oat  on  the  open  range." 

This  testimony,  we  think,  at  least  raises 
the  issues  of  whether  W.  R.  Cone  made  the 
gifts  to  his  wife  as  he  testlflee,  and.  If  so. 
whether  at  the  time  he  was  possessed  of 
property  within  ttiis  state  subject  to  execu- 
tion sufficient  to  pay  hto  existing  debts  with- 
in the  meaning  of  the  statute  quoted.  If  bo, 
the  court  should  have  submitted  the  issues 
to  the  Jury,  for  the  rule  is  well  established 
thai;  where  tb^e  Is  any  evidence  upon  an 
Issue  raised  by  the  pleadings,  it  is  the  duty 
of  tlie  court  to  submit  the  issue  to  the  Jury. 
Citizens'  Railway  Company  v.  Griffin,  109  S. 
W.  W8,  and  authorities  there  cited.  It  is 
tnie  that  as^llee  introduced  the  tecord  of 
marks  and  brands  showing  tliat  tlie  Cone 
brand  was  reglstwed  in  the  name  of  J.  S. 
Cone,  and  not  W.  R.  Cone ;  that  W.  R.  Gone 
for  the  years  1887,  188S,  1898,  and  1901  ren- 
dered for  taxation  only  the  8.  E.  %  of  section 
508,  daimed  in  tliis  suit  as  part  of  the  home- 
stead, two  mules  at  $40,  five  cattle  at  $50, 
and  one  wagon  or  baggy  at  $26,  but  this  was 
not  as  matter  of  law  conclusive.  The  rule  la 
that  a  party  having  introduced  sufficient  erl- 
dence  to  support  a  verdict  In  his  favor  Is  en- 
titled to  have  the  issue  submitted  to  the  Jury, 
however  strong  the  contradictory  evidence 
may  be,  and  that  Id  determining  the  proprie- 
ty of  directing  a  verdict  the  evidence  must  be 
considered  most  favorable  to  plaintiff  in  er- 
ror, disregarding  conflicts  and  contradictions. 
See  Harpold  v.  Moss  et  al.  (Sup.)  109  S.  W. 
928.  We  therefore  conclude  that  the  court 
should  not  have  taken  the  indicated  Issues 
away  from  the  Jury. 

The  questions  raised  on  demurrer  relating 
to  supposed  irregularities  In  the  Judgment 
are,  we  think,  wholly  Immaterial  on  this  ap- 
peal. If  plaintiff  in  error  establishes  her  al- 
l^ations  in  reference  to  the  homestead  and 
of  her  plea  of  separate  Interest,  she  will  be 
eatitied  to  recover  regardless  of  the  form  or 
effect  of  the  Judgment  Should  she  fall  la 
this,  then  to  the  extent  of  such  failure  there 
would  be  no  right  of  action  in  plaintiff  in 
error,  for  all  property  not  found  to  t>e  sep- 


arate woold  be  conunnnlty  property  and  aa 
to  this  the  husband  alone  can  sue,  and  he  Is 
not  complaining  of  the  Judgment  In  this  suit. 
Speer  on  Law  of  Married  Women,  |  287; 
Maddox  T.  Summwlin,  02  Tex.  483,  49  8.  W. 
1033,  60  S.  W.  667.  At  aU  events,  the  Judg- 
ments were  admissible  in  evidence  on  tiu 
issue  of  whether  defendant  in  error  Belcher 
was  a  creditor  of  W.  R.  Cone  at  and  prior 
to  the  time  the  latter  made  the  asserted  glftb 
to  Ills  wlf&  In  this  connection,  and  In  rlen 
of  anothN  trial,  we  should  perhaps  also  8a> 
that  the  agreement  of  W.  R.  Cone  and  wife 
cannot  control  our  statute  defining  communi- 
ty property.  It  can  tie  given  no  greater  effect 
than  to  vest  In  Mrs.  Cone  separate  right  to 
all  such  of  the  Gone-K  cattle  as  were  so 
branded  prior  to  W.  B.  Contfs  failure,  if 
any,  to  be  possessed  of  snffldent  property 
subject  to  execution  to  pay  his  existing  debt& 
The  imposition  of  the  Cone-E  brand  on  In- 
crease of  cattle  after  that  period  as  against 
radsting  creditors  of  W.  B.  Cone  could  amount 
to  no  more  than  a  gift 

For  the  error  discussed  In  the  court's  per- 
emptory charge,  it  Is  ordered  that  the  Judg- 
m&it  be  reversed  and  the  cause  remanded. 


WESTERN  UNION  TGLBORAPH  CO.  T. 
BENNBTT.t 

(Court  of  cavil  Appeals  of  Texas.   Dec.  8,  1909. 
Rehearing  Denied  Jan.  12,  1910.) 

1.  TXLEOBAFHS    AND    TKUEPHOKEa    <|  66*)— 

TBANSinSSION  AND  DELIVEHT  OP  TELEOBAU 

—Action  fob  Delay— Evidence. 

In  a  suit  for  failure  to  promptly  traostait 
and  deliver  a  telecram,  evidence .  ne/d  to  show 
the  addressee  could  have  been  found  at  his 
place  of  business  if  defendant's  agent  had  exer- 
cised ordiuar;  diligence. 

[Ed.  Note.— For  other  cases,  see  Telegrapbi 
and  Telephones,  Gent  Dig.  |  68;  Dec.  Dig. 
I  66.*] 

2.  TixaaaAPBS  ano  TautPHoxin  (|  54*)— 

UNBEPEATED    MESSAOK  —  E^EUFTION  FOB 

LlABILITT. 

A  stipulation,  bo  far  as  It  relieves  a  tele- 
graph company  from  negligence  In  not  delivering 
Or  transmitting  an  unrepealed  message,  cannot 
be  enforced,  but  for  mere  errors  or  mistakes 
in  transmission  such  a  stipulation  is  lawful  and 
reasona^ble. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and^Telephones,  Cent  Dig.  f  89;   Dec.  mg. 

3.  Appeal  and  Erbob  (|  1040*)— Habhuss 

Ebbob— Rulings  on  Pleadikos. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  an  unrepealed  message,  defendant 
was  not  injured  by  the  sustaining  of  on  ex- 
ception to  a  part  of  its  answer  setting  up  a 
contract  exemption  from  liability  for  mistakes 
or  delays,  as  the  court  charged  to  find  for  it  if 
the  street  namber  of  the  address  was  changed 
through  error  in  transmission  without  neeli- 

f:eace,  thus  giving  It  all  tlie  protection  to  which 
t  was  entitled. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4088,  4094;  Itec.  Dig. 
8  1040.*] 
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4.  Telbobaphb  and  TKucpBonn  jn  74*)— 

TbANSUISSION  and  DeLIVEBT  of  TELEOtiAU 

— ^Action  fob  DBlat— Pleading — Inbtbtjc- 

TIONB. 

In  a  volt  for  teilQTe  to  promptlv  traosmit 
and  deliver  a  telegram,  the  i>etitioa  alleged  that 
by  the  negligence  complained  of  plaintiff  was 
delayed  In  reaching  his  mother  In  her  last 
iickneaa^  and  was  aeprived  of  the  comfort  of 
being  with  ber  daring  her  last  consciona  houra 
and  of  receirin^  her  dying  blessing,  and  that 
thereby  he  suffered  great  disappointment  and 
grief,  mental  pain,  and  anguish  in  a  specified 
sum.  Held,  that  he  thereby  sought  recovery  for 
mental  suffering  sustained  generally  on  account 
of  Inability  to  reach  her  before  she  became  un- 
conscloua,  and  did  not  rest  bU  case  aolelv  on 
damage*  aoatained  by  deprivation  of  her  dying 
blesBing  and  the  consolation  he  would  have  re- 
ceived if  he  reached  her  before,  and  hence  the 
court  did  not  err  in  refusing  a  special  instnic- 
tion  limiting  recovery  to  these  two  items  of  dam- 
ages. 

[Ed.  Note^FoT  other  caBea,>ee  Telegraphs 
and  Telephones,  Cent.  Dig.  I  77 ;  Dec-  Dig.  { 
74.*] 

5.  Appeai.  and  Euob  (S  062*)— Reoobih' 

conclusi veness. 

The  court  on  appeal  Is  boand  by  a  charge 
as  stated  in  the  record,  and  most  assume  that 
it  is  there  correctly  stated,  where  it  differs  from 
the  statement  thereof  in  appellant's  brief. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  2850-2852;  Dec  Dig.  f 
662.*} 

&  Tbubosaphs  and  Telephones  Q  74*)  — 
Tbansmission  and  Delitert  of  Tvlegbau 
—Action  fob  Delat— Instructionb. 

Zn  a  suit  for  failure  to  promptly  transmit 
and  deliver  a  telegram  calling  on  plaintiff  to 
come  to  his  mother's  dying  bedside,  defendant 
requested  a  special  instruction  that,  even  though 
the  Juiy  believed  defendant  negligently  failed 
to  deliver  It  in  time  to  enable  nim  to  take  a 
particular  train,  "still  the  plaintiff'  cannot  re- 
cover unless  the  jury  further  finds  that  plain- 
tiff would  have  derived  comfort  and  consolation 
from  being  with  his  mother  prior  to  her  be- 
coming unconscious  and  would  nave  received  her 
dying  blessing,  and  If  you  find  that  he  would 
have  receivea  such  consolation  and  would  not 
bave  received  such  dying  blesring  and  did  not 
suffer  mental  anguish  because  thereof,  your  ver- 
dict will  be  for  defendant."  Held,  that  it  was 
correctly  refused,  as  it  was  not  correctly  framed, 
and  was  at  least  confusing. 

[F^.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones.  Cent  Dig.  S  77;  Dec.  Dig.  { 
74.*] 

7.  TELBORAFHa  AND  TELEPHONES  (f  65*)  — 

Transicission  and  Delivebt  op  Tei^orau 
—Action  fob  Delay- Issues  and  Proof. 
Defendant,  in  a  suit  for  failure  to  promptly 
transmit  and  deliver  an  unrepeated  message, 
having  substantially  and  circumstantially  point- 
ed out  in  a  special  plea  bow  a  mistake  in  trans- 
mission did  or  could  have  occurred,  it  should  be 
confined  to  facts  there  pleaded,  and,  not  hav- 
ing mentioned  that  It  could  have  occurred  in 
transcribing  by  use  of  a  typewriter,  there  was 
no  error  In  limiting  the  defense  of  error  or 
mistake  In  its  transmission  accordingly. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephooei,  Cent  Dig.  |  00;  Dec.  Dig.  | 
65.*] 

8.  Teleobaphs  and  Telbphones  (I  74*)  — 
tbansuission  and  delivebt  of  teleqrau 
—Action  for  Delay— Inftbuctions. 

In  a  suit  for  failure  to  promptly  transmit 
and  deliver  an  uniejpeated  message,  a  charge  to 
find  for  4efendaDt  »  the  number  of  the  street 
address  was  changed  through  error  In  transmit- 


ting It  without  negligenOB  nn  defendant  the 
benefit  of  all  It  was  entitled  to  on  the  subject 
[Ed.  Note.— For  other  cases,  see  Telwaphs 
and  Telephones,  Cent  Dig;  |  77;  Dea  Dig.  | 
74.*] 

9.  Tbial  9  191^  — iNBTBuonoHS  — Anuicp- 

TioN  OF  Pact. 

In  a  suit  for  failure  to  promptly  tranttnit 
and  deliver  an  unrepeated  message,  defended 
on  the  ground  of  a  mistake  in  transmission,  de- 
fendant requested  a  charge  that  "it  tlie  inrj  find 
that  the  cause  of  delay  In  the  delivery  of  tbe 
telegram,  sued  on,  was  the  mistaJEe  in  the  ad- 
dress of  plaintiff  in  changing  it  from  214  to 
215  Main  street  then  It  becomes  your  duty  to 
determine  whether  said  mistake  multed  frtHn 
the  negligence  of  the  defendant"  etc.  Hel4 
to  assume  there  was  a  mistake  in  the  address, 
a  question  raised  by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  88  423,  429;  Dec.  Dig.  J  19L*] 

10.  Teleobaphs  and  Telephones  (8  71*)  — 
Delay  in  Tbansuission  and  Dklivkbt  or 
Message- Excessive  Damages. 

For  failure  to  promptly  transmit  and  de- 
liver a  telegram  resnlting  in  the  addressee  sot 
being  able  to  reach  his  mother  in  ber  last  sick- 
ness before  she  became  unconscious,  an  award 
of  $1,150,  while  large.  Is  not  excessive. 

[Ed.  Note.- For  other  cases,  see  Telegraphs 
and  ^Telephones,  Cent.  Dig.  |  74;  Dec  Dli.  | 

Appeal  from  District  Court,  Tarrant  Conn- 
ty;  Irby  Dunklin,  Judge. 

Suit  by  R.  li.  Bennett  against  the  Westero 
Union  Telegrapli  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

SpoontE,  TbozDpson  ft  Barwise,  for  appel- 
lant Bell  &  Milam,  for  appellee^ 

FISHER,  a  J.  nils  la  a  salt  by  tbe  nppel- 
lee  against  llie  tdegraph  company  to  recover 
damages  In  the  sum  of  $1.9S0  for  the  negli- 
gent faUnre  of  the  defoidant  to  promptly 
transmit  and  dellTer  to  Bn)dlee  the  foUowiDg 
telegram:  "Bloesom.  Texas,  March  21,  1907. 
R.  h.  Bennett,  No.  214  Main  Street,  Ft 
Worth,  Texas.  Mother  worse.  Come  at 
ODce.  [Signed]  C.  I*  Bomett."  GL  L.  Ben- 
nett is  the  brother  of  the  plaintiff,  B.  L. 
Bennett  The  mother  referred  to  In  the 
telegram  was  the  plaintiff's  mother. 

The  allegations  of  the  plalntlfTs  petition 
are  substantially  to  the  effect  that  the  tele- 
gram was  delivered  to  defendant  at  Blossom 
about  8  o'clock  p.  m.  Mardt  21,  1007;  tbMX 
plaintiff  did  not  receive  the  same  until  9 
o'clock  and  2S  mlnutos  a.  m.  on  the  22d  of 
March ;  that  upon  receipt  of  the  telegram  be 
Immediately  left  Ft  Worth  and  reached  the 
town  of  Blossom  at  11  o'dot^  a.  m.  on  the 
23d  of  March,  that  being  the  earliest  hour 
at  which  he  could  reach  that  town  ntter  he 
was  advised  of  the  contents  of  the  message; 
that  when  he  reached  that  place  his  motber 
was  nnconsciouB  and  so  remained  uncon- 
scious nntU  the  time  of  her  death,  which  oc- 
curred on  the  24th  of  March  at  8:30  p.  m.; 
that  If  the  message  had  been  inomptly  de- 
livered he  could  have  reached  the  bedtfde 
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«f  •  Ub  moQier  bernre  lii*  became  imam- 
■dooei  tbat  the  defatdont  wee  guilty  of 
neffUgeDce  In  filing  to  promptly  traiumlt 
and  to  ddlrer  tbe  meeeage  to  blm  after  it 
was  raoeiTed  at  Ft  Wortb.  wbicb  was  aboat 
1-JS&  pu  m.  on  the  nli^t  of  March  21st  It  is 
alao  alleged  that  hy  reason  of  the  negligacit 
failure  to  transfolt  and  deliver  tbe  message, 
plaintiff  was  delayed  In  reaching  bis  mother 
in  ber  last  sldmeis,  and  was  den^lTed  of  the 
comfwt  and  consolation  ot  being  with  her 
during  the  last  bonrs  in  which  she  was  con- 
Bdons  and  of  receiving  ber  dying  blessing, 
and  tiut  by  reason  of  the  premises  the  plain- 
tiff Bnffered  great  disappointment  and  grief, 
moital  inin  and  anguish  In  the  snra  of  fl,- 
850. 

Tba  dtfaidant  answered  by  graeral  de- 
mnrrer,  general  denial,  and  qjedally:  That 
**if  it  nnd^took  to  seaA  the  telegram,  as  al- 
lied in  the  plaintlfTs  petition,  the  same  was 
sent  subject  to  certain  condltlona  and  stipu- 
lations, which  constituted  the  contract  by 
virtue  of  which  the  telegram  was  sent  ^Hiat 
sending  telegrams  by  electricity  Is  always 
subject  to  a  great  many  contingencies,  which 
are  liable  to  cause  a  change  In  a  tel^ram 
and  whldi  cannot  be  guarded  against  by  the 
use  of  ordlnarr  care^  That  the  telegraphic 
alphabet  consists  of  a  series  of  dots  and 
da^es,  the  combination  of  which  constitutes 
letters  and  words.  That  It  ia  frequently  dif- 
ficult for  an  iq>erator  to  dlsUngnlsb  between  a 
dot  and  a  dash,  or  to  correctly  read  tbe  tele- 
graphic tigmils.  and  any  little  interraptlon  or 
interference  with  the  wire,  or  any  noise  at  ttte 
time  of  taking  a  message  from  the  wire,  and 
numerous  other  things,  may  Interfere  with 
the  MHTect  reading,  transmlsslont  and  tran- 
scribing of  a  telegraphic  message.  ThAt  the 
only  way  to  avoid  mistakes  of  this  kind  Is  to 
invvlde  for  rqieatlng  tbe  message;  tbat  Is, 
telegraphing  it  back  from  tbe  terminal  office 
to  tbe  soidlng  office  for  comparing.  That  tbe 
contract  by  vlrtoe  of  whldi  said  message  was 
sent  provided  as  foUdws:  To  guard  against 
mistakes  or  delays,  the  soider  of  a  message 
should  order  it  repeated;  tiiat  is,  tetegraiA- 
ed  baift  to  the  originating  office  for  compari- 
son. For  this,  one-half  the  regular  rate  Is 
charged  in  addition.  It  Is  agreed  between 
tbe  weaOar  of  the  following  message  and  this 
company  that  said  company  shall  not  be  lia- 
ble for  mistakes  or  ddays  In  the  transmls- 
■Ion  or  delivery,  or  for  nondelivery  of  any 
nnrepeated  message  b^ond  the  amount  re- 
ceived for  sending  the  same.'  Defendant 
says :  Tbat  for  some  cause,  not  resulting  from 
any  negligence  of  it  or  Its  onploy^s,  the  ad- 
dress in  said  message,  during  the  process  of 
transmisrion,  l)ecame  changed  from  No.  214 
Main  street  to  216  Main  street;  that  the 
diange  In  said  address  was  tbe  cause  of  the 
delay  in  the  delivoy  of  said  telegram ;  that 
had  said  message  been  repeated,  said  mis- 
take would  not  likely  have  occurred;  that 
■aid  message  being  an  nnrepeated  message, 
and  said  mistake  having  resulted  without 


nei^lgence  on  the  part  of  the  d^ttdant  and 
tbe  delay  In  the  d^very  of  said  message 
having  been  camed  by  said  mistake  defoid- 
ant  says  that  It  Is  not  liable  to  the  j^lntUT 
for  tbe  amount  paid  for  tbe  sending  of  said, 
measage,  to  wit,  the  aum  of  25  cents." 

To  this  Bpedal  plea  the  idaintiff  filed  a 
special  exception  <m  the  ground  that  It  at- 
tempts to  wcuse  fb«  defmdant  on  account 
of  its  own  n^ligmce.  The  trial  court  sus- 
tained this  special  exertion.  The  verdict 
and  judgment  below  were  In  appellee's  favor 
for  the  Bum  of  $1,150; 

We  find:  Itiat  tbe  telegram  as  above  set 
out  was  jfnpaxeA  at  Blossom,  Tex.,  by  ttto 
plalntlCTs  brotiier,  G.  I*  Burnett  and  was 
promptly  transmitted  from  that  telegraph 
office  to  the  app^ant's  tel^aph  office  at  Ft 
Worth,  Tex.,  where  It  was  received  about  7 
o'clock  and  53  minutes  p.  m.  on  the  night  of 
March  2l8t  Flalntlfl  at  that  time  was  on 
duty  at  bla  place  of  business  at  214  Male 
street,  which  Is  the  address  as  given  In  tb& 
telegram.  Tbat,  by  tne  exercise  of  ordinary 
care  upon  tbe  part  of  app^laut's  messen- 
gers or  delivering  department,  be  could  have 
been  found  at  that  place  and  tbe  message 
delivered  to  blm  that  nigbt  or  early  tbe  next 
morning  In  time  for  blm  to  have  taken  a 
train  and  reached  tbe  bedside  of  bis  mother 
at  Blossom,  Tex.,  before  she  became  uncon- 
BclouB.  That  by  reason  of  this  negligence 
tbe  plaintiff  was  deprived  of  tbe  privilege 
of  seeing  hlB  mother  during  ber  conscious 
hours  and  the  consolation  tbat  would  bare 
resulted  therefrom,  and  that  she,  from  tbe 
time  of  his  arrival  to  the  time  of  ber  death, 
which  occurred  at  the  time  alleged  In  tbe 
petition,  never  regained  consciousness,  and 
as  a  result  of  this  negligence  and  for  this 
breach  of  duty  upon  the  part  of  appellant  to 
promptly  deliver  the  message  there  is  evi- 
dence which  tends  to  show  that  the  appellee 
suffered  mental  anguish  for  being  deprived 
of  tbe  privilege  of  being  with  his  mother 
during  her  conaclous  hours. 

Tbe  evidence  on  the  subject  of  the  suppos- 
ed mistake  In  the  tel^am  as  received  at 
Ft  Worth,  In  giving  or  not  giving  the  propw 
street  number  of  his  address,  is  In  such  a 
condition  tbat  no  definite  and  certain  find- 
ing can  be  made  upon  It  There  Is  evidence 
which  tends  to  show  that  when  the  telegram 
was  received  at  Ft.  Worth  tbe  street  num- 
ber was  given  at  Instead  of  "214," 
the  proper  number.  On  tiie  other  hand,  the 
appdlee  testified,  as  shown  on  page  8  of  the 
8tat«n«it  of  factB,  that  the  tel^am  that 
was  delivered  to  him  was  not  addressed  to 
215  Main  street  but  was  addressed  to  214 
Main  street  and  stated  that:  "I  do  not 
know  whether  It  was  the  original  tti^ram 
or  not  I  do  not  know  about  that  As  to 
whether  the  214  had  been  stricken  out  and 
the  215  written  in,  I  will  say  ttiat  tbete  nev- 
er was  any  215  ther&  I  am  sure  of  that  I 
was  on  duty  Oiete  tbat  night"    Tbm  be 
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goes  on  to  testify  tbat  the  pl&ce  where  he 
WS8  on  duty  wu  at  214,  and  tbne  be  could 
have  been  fonnd.  He  did  not  receive  the  tele- 
gram nntll  the  next  mombig  at  tiie  time  al- 
leged In  the  petition,  whm  his  evidence  shows 
that  he  was  informed  txj  the  part;  for  vrtiom 
be  ms  working  that  there  was  a  telegram 
for  him  at  ttie  Megrapb  office,  where  he 
promptly  wen^  and  it  was  ddlvwed  to  him. 
Thereupon  he  made  immediate  preparation 
for  d^iarting,  and  left  on  the  earliest  train 
that  he  could  take.  In  ordn-  to  mch  llie 
bedside  of  his  mother.'  But,  assuming  that 
the  mistake  was  made  in  the  transmission  of 
the  message^  the  evidence  would  justify  the 
conclusion  that  the  app^lee  could  have  been 
found  at  his  place  of  business  at  214,  if 
the  company  or  ite  agmts  had  exercised  or^ 
dlnary  dlllgoice  to  discover  his  whereabouts. 
Fnrtbeoinore,  there  Is  evldrace,  as  shown  1^ 
the  testimony  of  the  messenger  boy,  George 
Heare,  as  set  out  on  pages  31  and  32  of  the 
statement  of  facta,  wtolch  tends  to  contradict 
the  evidence  offered  by  the  defendant  tending 
to  show  that  the  failure  to  deliver  was  on 
account  of  the  mistake  In  the  street  number, 
wherein  he  teetlfles  substantially  to  facts 
that  would  justify  the  conclusion  that  the 
message  was  never  sent  out  that  night  by  the 
telegraph  company  in  an  effort  to  deliver  It 
to  the  plaintiff. 

Appellant's  first  assignment  of  error  com- 
plains of  the  action  of  the  trial  court  In  sus- 
taining plalntlfTs  special  exception  to  that 
part  of  Its  answer  which  pleaded  the  stipula- 
tion providing  for  repeating  the  message  In 
order  to  guard  against  errors  or  mistakes. 
So  much  of  this  stipulation  that  attempted 
to  relieve  the  tel^aph  company  from  its 
negligence  In  not  delivering  or  transmitting 
an  unrepeated  message  could  not  be  enforced. 
W.  U.  Tel.  Co.  V.  Linn,  87  Tex.  7,  26  S.  W. 
490.  47  Am.  St  Rep.  <i8;  Mitchell  v.  Tele- 
graph Co.,  12  Tex.  Civ.  App.  262,  83  S.  W. 
1019.  But  for  merely  erron  or  mistakes 
committed  in  the  transmission,  such  a  stip- 
ulation Is  lawful  and  reasonable.  Womack 
V.  Telegraph  Co.,  58  Tex.  178,  44  Am.  Rep.  614; 
Telegraph  Co.  v.  Nelll,  57  Tex.  291.  44  Am. 
Rep.  580.  This  stipulation  was  so  broad  ttiat 
it  attempted  to  relieve  the  appellant  of  all 
negligence  or  mistakes,  even  thou^  negli- 
gently made,  If  the  message  was  not  r^eat- 
ed.  Furthermore,  no  possible  Injury  could 
have  resulted  to  the  at^Uant  In  the  action 
of  the  trial  court  in  sustaining  the  ezc^itlon, 
because  In  the  second  paragraph  of  the 
charge  the  appellant  was  given  the  benefit  of 
the  rule  that  protected  It  against  errors  com- 
mitted In  the  transmission.  In  that  the  Jury 
was  Instructed,  if  tlie  number  of  the  address 
was  changed  through  error  In  transmitting 
the  tel^am  without  nej^lgence,  to  And  for 
tlie  d^endant  If  the  demurrer  bad  not 
been  sustained,  this  instruction  gave  the  de- 
fendant an  the  protection  ft  would  have  been 
entitled  to  and  was  as  far  as  the  court  could 


lawfully  go  In  that  direction  In  satHnltttng 
the  tssne  to  the  Jury.  The  action  of  the 
court  in  tills  respect  shomi  no  reversible  er- 
ror. 

AKtsllanfs  second  assignment  is  to  the 
effect  ttat  the  court  erred  in  not  sabmlttiiig; 
t9  the  Jury  appellant's  first  special  Instmc- 
tlon,  which  is  as  fbllows:  "Bven  Uiongh  the 
Jnry  believe  from  the  evidence  that  the  de- 
fendant was  guilty  of  negllgoice  in  falling 
to  deliver  said  message  In  time  to  enable 
the  plaintiff  to  take  the  train  that  left  Ft. 
Worth  at  8  o'clock  and  5  minutes  on  tbe 
momtog  of  Uarch  22,  1907,  stUl  the  plalntifr 
cannot  recover,  nnlen  the  Jury  further  finds 
that  plaintiff  would  have  derived  comtort 
and  coiuolatlon  from  beli^;  with  his  motb- 
&e  prior  to  her  becoming  unconscious,  and 
would  have  received  her  dying  blessing,  and 
if  you  find  that  he  would  not  have  received 
such  consolation  and  would  not  have  recdved 
such  dying  blessing,  and  ^d  not  saSvr  men- 
tal anguish  because  thereof,  your  verdict 
will  be  for  defendant." 

On  the  subject  of  damages  the  court  in- 
structed the  Jury  as  follows:  "Then  you  will 
return  a  verdict  in  favor  of  tlie  jjrialntiff  tor 
such  sum  of  money  as  you  believe  from  the 
evidence  will  reasonably  compensate  him  for 
such  mwtal  anguish  so  suffered  by  him,  if 
any."  It  is  contended  by  appellant  that  the 
pleadings  of  the  plaintiff  on  the  subject  of 
damages .  related  solely  to  the  damages  he 
sustained  by  reason  of  b^ng  derived  of  his 
mother's  dying  blessing,  and  the  consolation 
he  would  have  received  if  he  bad  been  per- 
mitted to  reach  the  bedside  of  his  mother  be- 
fore she  became  unconscious.  We  do  not  un- 
derstand the  plalntlfTs  case,  as  made  by  the 
petition,  to  rest  solely  upon  these  two  items: 
but  it  seeks  to  recover  also  for  tbe  mental 
suffering  he  sustained  generally,  on  account 
of  not  being  able  to  reach  his  dying  mother 
t>efore  she  became  unconscious.  The  special 
charge  was  too  restricted,  and  therefore  was 
properly  refused;  but  the  charge  as  quoted 
above  and  as  copied  In  sibilant's  brief  will 
not  stand  a  comparison  with  the  charge  as 
contained  In  the  record.  The  difference  oon- 
slsts  in  the  words  as  appear  In  line  4  from 
the  bottom  of  tbe  charge  as  stated  In  the 
record.  As  we  have  copied  this  cha^  frmn 
the  brief,  it  will  be  observed  that  tbe  word 
"not"  immediately  preceding  "have  received 
such  consolation"  Is  stated  In  the  charge  as 
quoted.  This  word  Is  not  given  to  tbe  diarge 
as  stated  In  the  record.  Of  course,  we  are 
bound  by  the  chai^  as  copied  in  the  record, 
and  must  assume  that  It  is  tliere  correctly 
stated.  This  being  true,  It  was  correctly  re- 
fused. If  for  no  othw  reason  than  that  It 
was  not  correctly  framed.  Tben^on  tbe 
diaige  ivesented  to  toe  court,  and  vrtildi  it 
passed  upon,  and  wliltA  It  refused,  after 
omitting  cratain  psrts  already  given,  reads 
as  follows:  "Still  tbe  plaintiff  cannot  recover 
unless  file  Jnry  fnrthw  finds  that  plaintiff 
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would  have  derfred  comfort  and  conMla- 
tlon  from  being  with  his  mother  prior  to  her 
becoming  miconBdooB  and  wonld  have  re- 
ceived her  dying  blesBlng,  and  If  yon  find 
that  he  wonld  have  recelTed  such  consola- 
tlon  and  wonld  not  have  rec^ved  audi  dying 
UesMng  and  did  not  suffer  mmtal  angalsh 
tberefrom,  yonr  rerdlct  will  be  for  defend- 
ant." This  la  Tlrtually  to  the  effect  that,  al- 
thoagfa  he  would  have  received  consolation 
from  being  present  with  his  mother  and 
wonld  not  have  received  the  dying  blessing, 
be  could  not  recover,  unless  the  expression 
"and  did  not  suffer  mental  anguish  there- 
from" refers  to  the  fact  that,  although  being 
deprived  of  the  consolation,  he  Buffered  no 
mental  anguish  therefrom.  The  punctnatlon 
doee  not  limit  this  expression  solely  In  Its 
application  to  the  consolation  that  be  was 
deprived  of  by  not  being  present  The  ex- 
pression "did  not  suffer  mental  anguish"  evl- 
daitly  applies  to  both  elements,  being  de- 
prived of  the  consolation  and  not  receiving 
her  dying  blessing.  The  least  that  can  be 
said  of  the  chaise  as  framed  la  that  It  is 
confusing. 

Appellant's  third,  fourth,  fifth,  sixth,  sev- 
enth, elgbth,  ninth,  and  tenth  assignments  of 
error  will  be  considered  and  disposed  of  to- 
gether. In  these  assignments  the  appellant. 
In  effect,  contends  that  the  failure  to  deliver 
the  message  In  question  was  attributable  ei- 
ther to  an  error  in  transmission  or  to  the  er- 
ror of  the  operator  in  transcribing  the  mes- 
sage from  the  telegraph  wire  with  the  use 
of  a  typewriter,  and  that  It  was  error  for  the 
trial  court  to  limit  the  appellant's  dtfense 
ct  error  or  mistake  by  Its  charge  solely  to 
the  Issue  of  transmission.  The  court  in  its 
<diaw  No.  2  9tve  to  the  appellant  the  benefit 
of  any  error  or  mistake  not  attributable  to 
Ita  negllgenco  that  occurred  In  transmitting 
the  moss  age.  Charge  Na  1  of  the  trial  court 
preaented  tiie  theory  ct  the  plaintiff's  case 
and  Instrncted  the  jury  subatantlaUy  to  the 
effect  that  plaintiff  would  be  entitled  to  re- 
caver  If  tin  d^mdant  was  guilty  of  negli- 
gence in  transmitting  or  ddlverlng  the  mes- 
sage. These  assignments  preset  the  qnes- 
ticm  that  thr  court  «Ted  In  its  general  charge 
upon  tbiM  subject  In  restricting  the  question 
to  mistake  and  error  omimitted  in  transmit- 
ting, and  not  submitting  the  qiuestlon  of  er- 
ror or  mistake  committed  in  trunserlblng  the 
message  from  the  triegraph  wire  with  the 
use  of  a  typewriter,  and  In  refusing  appel- 
lant's Bi)ecial  dbargb  No,  2,  which  was  broad- 
ly to  the  effect  that  the  Jury  could  consider 
the  mistake  In  the  address  however  commit- 
ted, unless  it  resulted  from  the  negligence  of 
the  telegraph  company.  As  we  construe  the 
special  answer  of  the  defendant  upon  this 
subject,  It  only  relates  to  error  committed  In 
transmitting  the  message  over  the  wire.  The 
answw  specially  points  out  what  could  occur 
or  happen  during  the  process  of  transmission 
that  might  occaidon  or  bring  about  such  a 


mistaken  and  Uiere  Is  nowhwe  mentioned  In 
the  answer  the  fact  that  the  mistake  occur- 
red or  oonld  have  occurred  in  the  process  of 
transcribing  it  by  the  use  of  a  typewriter.  It 
Is  true  there  Is  considerable  evidence  upon 
this  question.  There  Is  an  expert  who  tes- 
tified to  facts  accounting  for  how  a  mistake 
of  this  kind  could  have  occurred  In  tran- 
scribing by  the  use  of  a  typewriter.  Having 
substantially  and  drcumstantially  pointed 
out  in  Its  plea  how  the  mistake  did  or  could 
have  occurred,  we  think  the  appellant  should 
be  confined  to  the  facts  there  pleaded.  Sub- 
division 2  of  the  general  charge  of  the  trial 
court  gave  the  defendant  the  benefit  of  all 
that  It  was  entitled  to  upon  this  subject 
Furihermore,  special  charge  No.  2,  which  was 
requested  and  refused,  in  effect  assumed  the 
existence  of  a  fact  about  which  In  our  opin- 
ion there  was  room  for  controversy.  So 
much  of  the  charge  that  relates  to  this  qnes- 
tlon  is  as  follows:  "If  the  Jury  find  that 
the  cause  of  delay  In  the  delivery  of  the 
telegram  sued  upon  was  the  mistake  in  the 
address  of  plaintiff  In  changing  It  from  214 
to  21D  Main  street  then  It  becomes  your  duty 
to  determine  whether  said  mistake  resulted 
from  the  negligence  of  the  defendant  tele- 
graph company."  eta  This  charge  assumes 
that  there  was  a  mistake  In  the  address. 
By  reference  to  the  finding  of  fact  It  will 
be  seen  that  we  have  quoted  the  evidence 
of  the  plaintiff  upon  this  subject  It  Is  suf- 
ficient to  raise  the  question  whether  the 
message  as  received  at  Ft  Worth  and  tran- 
scribed gave  the  wrong  number  of  plaintiff's 
address.  The  effect  of  the  testimony  of  the 
plaintiff  tends  to  show  that  the  message  was 
correctiy  adibessed;  that  is,  274  Main  street 
The  evidence  of  the  mistake  was  furnished 
the  def^dant's  witnesses.  The  Jury  were 
not  bound  to  beltove  them  and  could  have 
concluded  that  tiilB  question  of  mistake  in  the 
street  numbw  ms  an  afterthou^t,  in  order 
to  Justify  or  excuse  tiie  negligence  ot  the 
delivering  department  of  appellants  company 
in  not  promptly  dellTering  the  message. 
Some  of  these  assignments  also  complain  of 
the  second  paragraph  of  the  court's  charge, 
In  that  it  was  misleading  and  ctmfuaing: 
They  are  also  overruled  on  this  point. 

Our  findings  of  fact  snbstantlaUy  dispose 
of  appellant's  eleventh  assignment  of  error. 

The  twelfth  assignment  complains  of  the 
charge  of  the  trial  court  on  the  subject  of 
damages.  This  has  been  practically  disposed 
of  In  conslderii^  appellant's  second  assign- 
ment of  MTor.  The  mental  anguish  was  not 
confined  solely  to  the  comfort  and  consola- 
tion of  being  with  his  mother  during  her  last 
hours  or  receiving  her  dying  blessing. 

Our  findings  of  fact  dispose  of  the  thir- 
teenth and  fourteenth  assignments. 

The  fifteenth  assignment  complains  of  the 
verdict  and  Judgment  as  excessive.  As  be- 
fore stated,  the  verdict  and  Judgment  are 
for  fl,lGO:  While  it  may  appear  to  be  large, 
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we  cannot  say  It  la  exceselTe;  Then  iM 
nothing  in  tJCte  record  Indicating  tbat  the 
Jury  were  iDfluenced  by  passion  or  prejudice. 

We  find  no  error  in  the  record,  and  tbe 
judgment  1b  afflimed. 


HOOKS  T.  KIRBT.t 

(Court  of  Civil  Appeals  of  Texa&    Nor.  27, 
190a  On  Motion  for  Rdiearlng. 
Dec.  29,  1909.) 

1.  Public  Larob  (|  173")— Sale— Timbkb— 
Rights  of  Pubchaseb— Statutes. 

Acts  1S95,  p.  63,  c.  47,  3,  relatintr  to  the 
sale  of  public  school  lands,  provides,  in  sectioa 
8,  for  a  classification  thereof  end  when  classified 
to  be  Balf}ect  to  sale  but  to  actual  settlers  only, 
with  a  limitation  of  quantity  la  certain  cases, 
and  provides,  In  sections  8  and  9  (pages  04  and 
65).  the  time  for  settlement  of  the  land  and 
proof  thereof.    Section  16  (page  68)  of  the  act 

Erovides  that  the  Commissioner  of  the  General 
end  Office  shall  adopt  reenl&tions  for  the  sale 
of  the  timber  on  timber  lands,  and  that  pur- 
chasers of  timber  shall  have  five  years  to  re- 
toove  the  timber,  and  that  when  all  the  timber 
is  taken  off  the  lands  may  be  classified  and 
sold  as  grazing  land,  and  tnat  a  purchaser  ot 
timber  within  the  five  years  may  purchase  the 
land  on  which  the  timber  is  purchased  "under 
the  provistooa  of  the  set."  Held,  that  the  stat- 
ute evidently  contemplated  two  classes  of  pur- 
cbaseiB,  actual  settlers  on  the  land  and  pur- 
chasers of  timber,  and  the  quoted  words  at  the 
end  of  section  16  did  not  refer  to  preceding 
sections,  and  hence  a  purchaser  of  timber  buy- 
ing the  land  was  not  obl^ed  to  settle  theieMi 
to  get  good  title. 

[Ed.  Note.— For  other  cases,  see  Public  lAnds, 
Cent  Dig.  |  547;  Dec  Dig.  S  173.*] 

2.  Public  I^utds  (I  ITS*)— Salb— Pusohau 
or  TncBEB— SBTTLiita  or  IiAND— Repeal  ot 
Statute. 

Acts  1895,  p.  68,  c.  47,  fi  16,  gave  a  poi^ 
chaser  of  timber  on  public  school  lands  the  light 
to  buy  the  land  itself  within  five  years  without 
settling  on  tbe  land.  Acts  1901,  p.  296,  c.  125, 
i  8,  contained  the  identical  terms  as  section  16, 
except  that,  after  providing  tliat  the  owner  of 
the  timber  shall  have  the  right  to  purchase  tbe 
land,  it  further  provides  "at  the  valuation  fix- 
ed by  the  commissioner  on  tbe  same  terms  and 
conditions  as  otlur  lands  of  like  classification 
are  sold  under  the  provisions  of  this  chapter," 
and  the  sections  other  than  section  8  provided 
for  sale  to  actual  settlers  only.  Held,  that  sec- 
tion 8  would  he  construed  to  change  the  rule  in 
section  16  that  a  timber  owner  could  purchase 
the  land  itself  without  settling  on  the  laud. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent.  Dig.  I  647  ;  Dec.  Dig.  S  173.*] 

8.  CORBTITDTIOITAL  LaW  (|  93*)— IMPAIRMENT 

or  Vested  Rights— Pubcbasebb  or  Public 
Lands. 

Where  by  Acts  1895,  p.  68,  c.  47,  {  16,  a 
jnircbaser  of  timber  on  public  lands  has  the 
light  to  purchase  the  land  itself  within  five 
years  without  being  an  actual  settler  thereon, 
this  right  could  not  be  affected  by  Acts  1901, 
p.  296,  c.  125,  f  8,  passed  thereafter,  containing 
the  same  provisions  as  section  16,  except  tlut 
purchasers  of  timber  must  settle  on  the  land, 
since  the  right  was  a  part  of  the  consideration 
for  the  sale  of  tbe  timber  and  was  a  vested 
right  which  could  not  be  impaired  by  subsequent 
legislation. 

[Ed.  Note.— For  other  eases,  see  Constitution- 
al Law,  Cent.  Dig.  S  183 ;  Dec.  Dig.  S  93.*] 


4.  PUBLIO  LAVDS  (i  178*)— SALS-OLASSin- 
CATIOR— TlUBSf— UCROOXIVT  PUBOKASEBS. 

A  Durchaser  timber  on  puUle  adiool 
land,  which  purdwse  was  duly  recorded  In  the 
land  office  under  Acts  18B5,  p.  68,  &  47,  f  16. 
giving  him  the  right  to  purchase  the  land  witti- 
out  settling  on  the  same,  exercised  that  rigb^ 
and  the  proper  instrument  was  filed  in  the  land 
office.  Before  the  right  was  exercised,  tbe  land 
was  classified  as  "gracing  land"  under  a  pro- 
vision of  the  act  permitting  this  when  all  the 
timber  had  been  removed,  but  as  a  fact  the 
timber  bad  not  been  removed.  Tbe  laud  wu 
sold  to  another  as  grazing  land,  and  such  other 
sold  it  to  bis  vendeie,  who  had  no  actual  knowl< 
edge  of  the  rights  of  the  purchaser  of  the  tim- 
ber. BeI4,  that  the  rendee  was  not  an  Innocent 
purchaser,  since  be  was  charged  with  knowledge 
tliat  there  was  timber  on  the  land,  and  that  the 
records  of  the  land  office  showed  that  the  pur- 
chaser of  the  timber  had  the  option  to  purchase 
the  l&Ad. 

[Bid.  Note^For  other  cases,  see  Public  Land% 
Cent.  Dig.  S  580:  Dea  nl&i  17&M 

5.  Public  Lands  (I  173*)— Sale— Rioht  of 

TiMBEB  Owner— Statutes. 

Acts  1895,  p.  68,  c  47,  8  16,  providing  that 
a  purchaser  of  timber  on  public  school  lands 
shall  have  five  years  to  remove  the  timber  and 
within  such  five  years  to  purchase  the  land, 
does  not  limit  the  owner  of  the  timber  to  pur- 
chase only  the  land  on  which  timber  is  left  at 
the  time  of  the  purchase. 

[Ed.  Note. — For  other  caiies,  see  Public  Lands, 
Cent.  Dig.  1  547;  Dec.  Dig.  |  173,*! 

On  Rehearing. 

6.  Tbespabb  to  Tbt  Title  (I  47*)— Sale  or 
Public  Lands  —  Confliotiro  Sales — Re- 
lief AWABDED. 

In  pursuance  of  Acts  1895,  p.  68,  c.  47,  } 
16,  a  purchaser  of  timber  on  public  land  exer- 
daed  tbe  right  given  by  the  section  to  purchase 
the  land  itself,  but  did  not  complj;  with  all  tbe 
terms  of  the  section  in  making  his  application 
to  purchase.  Before  he  made  application  tb* 
land  had  been  erroneously  classified  as  "grazing 
land"  and  so  sold  and  patent  issued  to  the  pur- 
chaser, the  title  of  whom  was  void  as  against 
the  purchaser  of  the  timber,  if  he  had  complied 
with  the  terms  of  tbe  section.  Held^  in  trespass 
to  try  title  by  the  purchaser  of  the  timber 
against  the  vendee  of  the  purchaser  of  grazing 
land,  that  the  court,  on  adfudging  that  plaintiff 
was  entitled  to  the  land  on  bis  compliance  with 
the  provisions  of  the  act  grantinf  him  the  right 
of  purchase,  would  not  cancel  tbe  patent  to  de- 
fendant's vendor,  since  such  patent  conveyed  a 
good  title  until  plaintiff  established  a  Mtter 
title  by  compliance  with  the  stahite. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  §§  09.  71;  Dec.  Dig.  I 
47.*] 

Appeal  from  District  (3ourt,  Jefferson  Coun- 
ty;  W.  H.  Pope,  Judge. 

Trespass  to  try  title  by  G.  W.  Hooks 
against  John  II.  Kirby.  From  a  Judgment  for 
defendant,  plaintiff  appeals.  Reversed,  and 
Judgment  rradered. 

W.  H.  DsTidson,  F.  J.  ft  R.  O.  Duff,  and  A. 
L.  DavlB,  for  appellant  Denman,  Franklin 
&  McGown.  and  Lanier  &  Martin*  for  a^tf- 
lee. 

McUBANS,J.  Salt  Of  tKspasB  to  try  titles 
brought  by  G.  W.  Hooks  against  John  H. 
KirtQr  to  reoorer  640  sens  of  laud,  b^ng  see- 

tlon  No.  82,  certificate  No.  25/1207,  Honston 


*For  otbOT  eases  see  same  topic  and  seoUon  NUMBER  in  Dee.  *  Am.  Diss.  1907  to  dats^  ft  Rsporter  toMxm 
tWrlt  of  error  denied  by  Suprems  CourL 
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ft  Texas  Ootral  Company  mryey,  Bitnated  In 
Jasper  coan^.  The  plalntUTs  petition  con- 
tained only  the  ordinary  allegations  In  aettons 
of  treqmaB  to  try  title.  Defendant  answered 
tay  general  denial  and  a  plea  of  not  ^llty. 
The  case  waa  tried  by  the  conrt  without  a 
jury  and  resulted  In  a  Judgment  for  defend- 
ant, from  which  plaintiff  has  appealed. 

The  trial  jadge  filed  his  flndlnga  of  fact 
and  concludons  of  law,  whldi  are  as  fol- 
lows: 

"(1)  On  the  —  day  of  ,  1897,  and 

under  the  act  of  the  L^lslatnre  of  1896,  and 
1887,  T.  3.  Hooka,  who  was  rice  president  and 
genial  manager  of  fbe  Hooks  Iinmber  Com- 
pany, who  owned  and  operated  a  sawmill, 
applied  to  poTchase  from  the  Commissioner 
of  the  Gmeral  Land  Office  public  school  sec- 
tion No.  82,  located  virtue  of  certificate 
Issued  to  Houston  &  Texas  C«itral  Railroad 
Company,  Na  25/1207,  being  the  land  in  con- 
troversy. 

"(2)  The  plalntlfC  O.  W.  Hooks,  was  also 
Interested  in  the  Hooks  Lumber  Company. 
That  all  of  the  timber  wu  cut  and  removed 
from  the  said  section  of  land  by  T,  3.  Hooka 
and  delivered  to  the  Hooks  Lumber  Company, 
a  corporation  who  manufactured  same  into 
lumber,  exc^t  about  one-half  a  mUllon  feet, 
worth  about  $600,  and  that  prior  to  the  pas- 
sage of  the  act  ut  the  Twenty-seventh  Legisla- 
ture, p.  292,  concerning  the  sale  of  public 
school  lands  and  repealing  all  laws  in  conflict 
Uierewith,  T.  J.  Hooks  conveyed  the  remain- 
ing timber  on  the  land  to  the  plaintiff,  Oeorge 
W.  Hooks.  The  original  deed  was  deposited 
in  the  General  Land  Office  at  Austin,  and  was 
never  recorded  In  the  deed  records  of  Jasper 
county. 

"(3)  That  T.  J.  Hooks  on  the  day  of 

August,  1901,  sold  the  remaining  timber  on 
the  land  to  George  W.  Hooks.  That  in  1900 
C  B.  Howard,  acting  as  timber  classlfler  of 
thp  state,  at  the  Instance  of  the  Commissioner 
of  the  General  Land  Office,  Inspected  this 
land  and  reported  to  him  that  all  of  the  tim- 
ber had  been  cut  and  removed.  Subseqaently, 
about  tb<>  Ist  of  August,  1901,  at  the  Instance 
of  plaintlflT,  the  said  Howard  relnspected  the 
said  land  and  reported  to  the  Land  Office  that 
there  was  about  one-half  million  feet  of  tim- 
ber r^alnlng  on  the  land;  that  through  a 
mistake  he  had  overlooked  It.  Plaintiff  then 
made  application  to  the  Commissioner  of  the 
General  Land  Office  to  purchase  tbls  land  un- 
der the  acts  of  1896  and  1897,  and  offered  to 
the  State  Treasurer  $2  per  acre  Id  payment 
therefor.  The  application  was  refused  by  the 
Land  Commissioner  and  the  money  by  the 
Treasurer,  because  the  land  was  patented 
already  to  0.  M.  Votaw.  Previous  to  Votaw's 
purchase  from  the  state,  some  ties  had  been 
cut  off  the  land  and  sold  to  the  Klrby  Tie 
Company,  of  which  defendant  was  president 

**(<)  That  the  land  prior  to  the  application 
of  O.  H.  Votaw  had  been  classed  as  'dry  graz- 
ing land'  on  ttie  report  of  the  district  survey- 


or and  dasslfler  of  the  General  Land  Office, 
that  the  tlmbw  had  been  cut  and  removed 
therefrom,  and  (was)  placed  on  the  market 
for  sale,  and  C.  M.  Votaw  made  his  applica- 
tion tq  the  General  Land  Office  prior  to  the 
passage  of  the  act  of  April  10,  1901,  and  nn- 
der  the  acts  of  1896  and  1897,  to  purchase 
the  land.  It  was  awarded  to  him,  and,  on 
payment  of  the  consideration  of  the  land, 
was  patented  to  him  before  the  purchase  of 
the  timber  by  the  plaintiff,  G.  W.  Hooks,  and 
before  the  act  of  April  19,  1901,  was  passed, 
"(5)  That  C.  M.  Votaw  by  general  warranty 
deed  and  the  consideration  recited  ther^n 
conv^ed  the  land  to  John  H.  Klrby  on  the 
day  of  May,  1901.   That  at  the  time 


John  H.  Klrby  purchased  the  land  from 
C.  M.  Votaw  there  was  no  deed  for  the  land 
or  timber  on  file  In  the  deed  records  of  Jasper 
county,  to  T.  J.  Hooks  or  Geoi^  W.  Hooks, 
nor  was  there  any  application  to  pnrdiase  the 
land  by  6.  W.  Hooks,  nor  has  there  ever  been 
one  filed  with  the  county  clerk  of  Jasper 
county,  Tex.,  nor  has  George  W.  Hooks  ever 
paid  any  mimey  to  said  clerk  for  the  land 
or  filed  his  obligation  irith  him  to  the  state 
therefor. 

"(6)  That  at  the  time  a  M .  Votaw  conv^ed 
the  land  to  John  H.  Klrby  the  latter  had  no 
actual  or  omstmctlve  ootlee  of  any  applica- 
tion by  George  W.  Ho<du  to  purchase  the 
land,  nor  did  he  know  that  the  said  George 
W.  Hooka  had  ever  purchased  tiie  timber 
from  T.  J.  Hooks.  That  tbo  said  Klrby  paid 
G.  BL  Votaw  the  full  value  of  the  land  at  the 
time  It  was  conv^vd  to  him. 

"(7)  That  nether  T.  J.  Sockn  nor  George  W. 
Hooks  ever  settled  on  the  land,  nor  did  either 
one  of  tbem  ever  reside  or  Intend  to  reside  In 
Jasper  countyi  but  were  residents  of  Hardin 
county. 

"The  land  never  having  been  settled  on  by 
the  plaintiff  or  his  vendor,  the  acts  of  1885 
and  1897  were  not  complied  with;  nor  was 
Acts  1901,  p.  292,  complied  with  either.  Be- 
sides settling  on  the  land,  he  should  have 
filed  with  the  clerk  of  Jasper  county  accom- 
panied with  the  necessary  money  to  pay  for 
the  land  filed  with  the  said  clerk,  nor  any 
affidavit  of  settlement  as  required  by  said 
act  made  by  the  plaintiff.  That  the  act  un- 
der which  the  tlmtwr  was  bought  by  T.  J. 
Hooks,  in  so  far  as  the  purchase  of  the  land 
Is  concerned,  is  repealed  by  the  act  of  April 
19,  1901.  That  George  W.  Hooks  had  no  such 
vested  right  to  buy  the  land  more  than  any 
other  citizen  of  Texas.  Therefore  he  had  no 
right  to  buy  the  land  without  settling  on  It, 
nor  any  right  to  buy  it  after  it  had  been 
patented  to  C.  M.  Votaw. 

"I  conclude  he  has  no  title  to  the  land,  and 
If  be  had  he  had  not  offered  to  do  equity  by 
tendering  the  money  paid  by  O.  M.  Votaw 
to  the  state  for  the  land  to  the  defendant, 
Kirby.   Hence  It  follows  he  has  no  title. 

"I  conclude  that  the  land  having  been  pat- 
ented to  O.  If .  Votaw  by  the  state,  and  Votaw 
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having  conveyed  the  same  to  KIrby  for  a 
valuable  consideration  without  notice  on  the 
part  of  George  W.  Hooks  to  boy  the  land  for 
the  timber  from  the  state,  and  Klrby,  haying 
bought  the  land  from  Votaw  In  good  faith, 
Is  the  owner  of  the  legal  title  under  the  law 
and  also  owner  of  the  equitable  title.  That 
the  plalntifT,  George  W.  Hooks,  not  having 
complied  with  the  laws  of  18^  1807,  and 
1001,  In  any  particular,  has  no-  interest  In 
the  land  sued  for. 

"Judgment  Is,  accordingly,  rendered  here- 
in for  the  defendant" 

Appellant  by  an  appropriate  assignment  of 
error  attacks  the  sixth  finding  of  fact  and 
by  many  assignments  challenges  the  court's 
conclusions  of  lew.  Several  of  these  are  not 
presented  In  such  a  way  as  to  entitle  them  to 
consideration,  and  thme  properly  presented 
wIU  not  be  passed  upon  In  detaU.  In  order 
to  get  a  clearer  understandlnff  of  the  issues 
Involved,  we  restate  In  chronological  order 
the  various  transactloiui  leading  np  to  the 
controversy: 

On  May  24,  1897,  pursuant  to  an  applica- 
tion theretofore  made  by  T.  J.  Hooka,  the 
tlmuer  on  the  land  In  question  was  sold  to 
him  by  the  Commissioner  of  the  General 
Land  OfBce.  This  conveyance  was  evidenced 
by  an  instrument  in  writing  which  was  filed 
and  retained  In  the  General  Lend  Office. 

Some  time  In  1800,  one  Howard,  timber 
classifier  for  the  state,  at  the  luatance  of  the 
Commissioner  of  the  General  Land  Office, 
Inspected  the  land  and  reported  to  the  com- 
missioner that  all  of  Qie  timber  had  been  cot 
and  removed;  and  thereupon  the  land  was 
classified  by  the  commissioner  as  "diy  gras- 
ing  land." 

On  March  30,  lOQl,  C.  M.  Totaw  mode  ap- 
plication to  purchase  the  land  as  a  detached 
section. 

On  August  27,  1901,  T.  J.  Hooks  sold  to 
a.  W.  Rooks',  the  appellant  the  timber  rights 
on  the  land  acqalrad  by  him  in  his  purchase 
from  the  state.  This  sale  was  evidenced  by 
an  instmment  In  writing  which  was  filed  in 
the  General  Land  Office. 

On  October  9,  1901,  the  land  was  patented 
to  Votaw. 

It  appears  that  In  October,  1901,  the  clas- 
sifier, Howard,  re  inspected  the  laud  and  re- 
ported to  the  commissioner  that  he  was  mis- 
taken as  to  the  land  having  been  denuded  of 
timber,  as  stated  in  his  former  report  but 
that  the  timber  had  not  been  removed  off  of 
about  15  acres  in  the  northwest  comer  of  the 
section,  and  tbat  there  was  some  timber  on 
other  portions  of  It.  This  report  was  sworn 
to  by  him  on  October  7.  1901,  but  the  evi- 
dence does  not  show  when  it  reached  the 
General  Land  Office.  A  letter  written  by 
Howard  to  the  commissioner  In  regard  to  the 
same  matter  Is  dated  October  17,  1901. 

January  2,  1902,  Votaw,  by  proper  deed  of 
conveyance,  sold  the  land  to  appellee,  Klrby, 
who  had  no  actual  notice  of  the  purchase  of 


the  timber  by  T.  J.  Hooks,  nor  of  iti  sale  by 

the  latter  to  G.  W.  Hooks. 

May  10,  1902,  appellant  0.  W.  Hooks, 
made  an  application  to  the  Commissioner  of 
the  General  Office  for  the  purchase  of  the 
land  under  the  provisions  of  the  act  of  1895. 
and  amendment  thereto  of  May  18,  1897, 
claiming  the  ri^t  to  purchase  as  the  own- 
er of  the  timber  by  virtue  of  bis  purchase 
from  T.  J.  Hooks,  and  at  the  same  time  paid 
to  the  State  Treasurer  $2  for  each  acre  Id 
the  section.  This  application  was  rejected 
by  the  commissioner. 

Section  16,  c.  47,  p.  68,  Gen.  Laws  1895, 
which  is  carried  into  Sayles'  Ann.  GIt.  St 
1897.  as  article  4218q,  provides: 

"Sec.  16.  The  Commissioner  of  the  Gen- 
eral Land  Office  shall  adopt  such  regulations 
for  the  sale  of  the  timber  on  the  timbered 
lands  as  he  may  deem  necessary  and  Judi- 
cious. Such  timber  shall  not  t>e  sold  for  less 
than  five  dollars  per  acre,  cash,  except  in 
such  cases  as  the  commissioner  may  ascer- 
tain by  definite  examinations  by  an  approved 
agent  appointed  by  him  for  that  purpose,  to 
be  paid  by  the  purchaser,  to  be  sparsely  tim- 
bered or  containing  timber  of  but  little  value. 
In  which  case  he  may  sell  the  timber  on  such 
sections  or  part  of  section?  at  its  proper  val- 
ue ;  provided  such  timber  Is  sold  at  not  leas 
than  two  dollars  per  acre.  The  purchaser 
shall  have  five  years  from  the  date  of  bis 
purchase  within  which  to  remove  the  timber 
therefrom,  and  in  case  of  failure  to  do  so. 
such  timber  shall  th^by  be  forfeited  to  the 
state  without  Judicial  ascertainment;  pro- 
vided, that  all  timbered  lands  from  which  the 
timber  has  been  cut  and  taken  off  may  be 
placed  on  the  market  and  sold  as  agricultural 
or  grazing  lands,  according  to  the  classifica- 
tions to  be  made  by  the  land  commissioner; 
provided,  that  the  purchaser  or  his  vendees 
of  any  such  timber  shall  have  the  right  to 
purchase  the  land  npon  which  sncta  timber 
BO  purchased  is  situated  at  two  dollars  per 
acre,  cash,  at  any  time  before  the  evira- 
tion of  five  years  from  date  of  purchase  of 
timber  under  the  provisions  of  this  act." 

This  act  was  amended  by  the  Lesislature 
In  1897  without  change  In  tiie  language  of 
this  section. 

The  act  of  1895  provides  for  "ttie  sale  of 
all  lands  heretofore  or  hereaftw  surv^ed 
and  set  apart  for  the  benefit  of  the  public 
free  schools  and  the  several  aaylums,"  etc. 
It  provides  for  the  dasslficatlwi  at  all  such 
lands,  and  when  classified  to  be  subject  to 
sale,  but  to  actual  settlers  only,  and  limits 
the  quantity  that  may  be  purchased  by  any 
one  actual  settler  to  640  acres,  unless  the  land 
has  been  classed  as  "pasture  lands."  in  which 
case  not  exceeding  four  sections  may  be  sold 
to  one  person.  Section  8  (page  64)  of  the  act 
gives  a  preference  right  to  a  bona  fide  set- 
tler upon  any  of  such  lands  to  purchase  the 
same  witbin  90  days  from  the  time  the  act 
went  Into  effect  or  within  90  days  after  sqch. 
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laud  Is  placed  on  the  market,  and  confers 
the  right  npon  sudi  settler  who  may  pnr- 
cfaase  one  section  of  agricultural  land  to  pnr- 
chase  under  certain  circumstances  three 
strictly  pastoral  sections.  The  ninth  section 
(page  ^  requires  that  the  purchaser  or  his 
tendee  reside  upon  his  purchase  for  three' 
consecDtlYe  years  next  succeeding  the  date  of 
purchase,  and  within  two  years  after  the  ex- 
piration of  such  period  to  make  proof  of  such 
occupancy  to  the  CtKnmlssionei  of  the  Gen- 
eral liand  Office. 

From  the  foregoliqc  reference  to  the  act  we 
think  It  will  be  seen  that  the  law  contem- 
plated two  classes  of  persons  to  whom  sales 
of  lands  should  be  mad^  tIs.,  actual  settlers 
and  persons  who  should  purchase  timber. 
The  right  is  given  to  the  purchaser  of  the 
timber  obTlously  to  protect  him  for  the  mon- 
ey be  baa  beoi  required  to  pay  to  the  state 
in  advance,  and  which  would  be  lost  to  him 
If  it  were  impossible  to  remove  the  timber 
within  the  five  years  given  him  1^  the  act 
That  the  law  did  not  contemplate  that  the 
purchaser  of  the  timber  should  become  an  ac- 
tual settler  on  the  land  as  a  condition  pre- 
cedmt  to  tato  right  to  purchase  within  five 
years  after  his  purchase  of  the  timber  is 
manifest,  we  think,  from  the  language  of  sec- 
tion 16,  as  well  as  the  general  scope  and  poz^ 
pose  of  the  act  itself.  This  will  best  be  seen 
by  a  comparison  of  the  sections  relating  to 
the  two  classes  of  contemplated  purchasers. 
One  is  limited  In  the  quantity  he  may  buy, 
the  oth«  la  not ;  one  purchaser  only  on  time, 
the  other  Is  required  to  pay  cash;  one  must 
pay  according  to  a  classification  of  the  land, 
the  other  is  required  to  pay  a  price  certain 
which  is  fixed  by  the  act;  one  must  be  an 
actual  settier,  and  therefore  an  Individual, 
the  other  is  not  required  to  occupy  the  land, 
and,  for  aught  that  appears  In  the  section 
quoted,  may  be  a  corporation.  We  think  this 
sufficient  to  show  that  there  was  In  the  leg- 
islative mind  the  two  classes  above  referred 
to,  and  that  It  was  not  intended  that  the  pur- 
chasers of  timber  who  should  within  the  pre- 
scribed time  apply  for  the  purchase  of  the 
land  npon  which  their  timber  was  situated 
should  be  governed  by  the  same  rales  pre- 
scribed for  the  actual  settler  who  should  ap- 
ply for  the  purchase  of  the  land  for  a  home. 

It  Is  contended  that  the  last  sentence  of 
section  16,  which  provides  that  the  pur- 
chaser, or  his  vendees,  of  any  such  timber, 
shall  have  the  right  to  purchase  the  land 
upon  which  said  timber  so  purchased  Is  sit- 
uated at  $2  per  acre,  cash,  at  any  time  be- 
fore the  expiration  of  five  years  from  date 
of  purchase  of  timber  "under  the  provisions 
of  this  act,"  clearly  shows  that  such  pur- 
chasers come  within  the  provisions  of  the 
act  limiting  sales  to  actual  settlers  only,  and, 
as  appellant  was  not  an  actual  settler,  he 
had  not  shown  In  himself  any  right  to  pur- 
chase the  land  superior  to  that  of  the  gran- 
tefl^  Votaw.    We  think  that  the  language, 


"under  the  provisions  of  this  act,"  clearly 
refers  to  the  provisions  conferring  rights 
luwn  timber  purchasers  and  to  buy  the  land 
without  occupancy,  at  a  fixed  price  for  cash, 
and  was  not  Intended  to  bring  such  pur- 
chasers within  the  provisions  of  the  sections 
requiring  sales  to  be  made  to  actual  setr 
tiers  only,  upon  credit  only,  and  at  a  price 
to  be  determined  by  classification. 

But  It  is  contended  that  the  acts  of  188S 
and  1897  were  superseded  by  the  act  of  19U1 
(Acts  27th  Le«.  p.  SSO,  c  125),  and  that,  as 
appelant  did  not  make  his  at^licaUcm  to 
purchase  the  land  until  after  the  latter  act 
went  into  ^ect,  his  rights  must  be  det^ 
mined  and  are  controlled  by  that  act.  The 
el^th  section  (page  296)  of  the  act  of  1901 
Is  identically  the  same  as  section  16  of  the 
act  ot  tBBH,  and  article  4218q,  racept  in  the 
closing  sentence,  where,  after  providing  that 
Uie  owner  of  the  ttmbw  shall  have  the  right 
to  purchase  the  land,  further  provides  "at 
the  Taluation  fixed  by  said  commlsslmer 
on  the  same  terms  and  conditions  as  other 
lands  of  like  classification  are  sold  under 
the  provisions  of  this  chapter,"  The  other 
provisions  of  the  act,  save  the  eighth  sec- 
tion, having  referrace  to  sales  of  timber 
and  the  purchase  of  timbered  land  by  the 
owners  of  the  timber,  provide  for  sales  to  ' 
actual  settlers  only,  and  we  think  the  lan- 
guage of  the  eighth  section,  above  quoted, 
should  be  construed  in  connection  with  the 
entire  act  so  as  to  require  actual  settlement 
upon  the  land  by  the  purchaser  of  the  tim- 
b&  or  his  vendee,  as  a  condition  precedent 
to  his  right  to  purchase  it  But  does  the 
act  of  1901  govern  the  righte  of  appellant 
In  the  purchase  of  the  land  In  controversy  V 
We  think  not  The  law  under  which  the 
timber  was  purchased  from  the  stete  gave 
the  absolute  right  to  the  purchaser  to  buy 
the  land  at  any  time  wtthln  five  years  from 
the  date  of  the  sale  of  tue  Umber  to  him,  or 
at  least  until  all  the  timber  is  removed.  This 
right  formed  a  part  of  the  consideration 
paid  for  the  timber,  and  entered  Into  the 
contract  as  much  as  did  the  casn  considera- 
tion of  the  S5  per  acre  which  he  paid.  When 
he  paid  the  cash  and  took  a  deed  to  the 
Umber,  the  law  wrote  into  the  contract  that 
be  was  also  thereby  granted  the  right  to 
buy  the  land  within  a  certain  time  for  a 
certain  further  consideration,  and  this  right 
became  vested  and  cannot  be  Impaired  by 
subsequent  legislation.  Jumbo  Cattie  Co.  v. 
Bacon  (Sup.)  17  S.  W.  138. 

It  follows  therefore  that  the  issuance  of 
the  patent  to  Votaw  was,  in  view  of  the 
circunistances,  erroneous,  and  that  the  patent 
should  be  canceled,  and  that  the  land  should 
be  awarded  and  patented  to  appellant  upon 
conipllauce  by  him  with  the  law  under  which 
his  application  for  purchase  was  nude. 

We  cannot  subscribe  to  the  proposition 
of  appellee  that  Klrby  was  an  innocent 
purchaser.   True  be  had  no  actual  notice 
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(Tex. 


■of  the  prior  right  of  Hooks  to  pimdiase  the 
land,  hat  he  was  charged  with  notice  of  siicb 
facts  iKrtalnlng  to  the  sale  of  the  land  by 
the  state  as  he  would  have  acquired  hj  an 
investigation  of  the  records  of  the  General 
Land  Office,  and  such  an  Investigation  would 
have  disclosed  to  him  that  the  state,  by 
«elllng  the  timber,  had  granted  to  T.  J. 
Hooka,  or  his  vendee,  the  right  to  purchase 
the  land  under  the  provisions  of  section  18, 
Acts  1895,  and  that  this  right  might  be  ez- 
■erclaed  at  any  time  within  five  years  from 
the  date  the  timber  was  ocAi,  miless  all  the 
timber  was  sooner  removed;  and  Klrbywaa 
■chargeable  with  notice  that  all  the  timber 
liad  not  been  taken  from  the  land. 

Nor  do  we  think  that  the  right  of  appel- 
lant to  purchase  was  limited  to  the  number 
•of  acres  from  which  the  timber  bad  not  been 
removed,  or  to  the  80  acres  npoo  which  sacl^ 
remaining  timber  was  sltnated,  as  contend- 
«d  by  appellee.  Hooks  purchased  the  tlm- 
ber  on  640  acres,  and  until  all  of  It  was  re- 
moved be  or  blB  vendee  had  the  right  to 
purchase  the  land. 

Other  propositloDB  urged  by  appdlee  In 
support  of  the  Judgment  cannot  be  s  iitalned 

We  think  that,  under  the  undisputed  facts, 
the  Judgment  o(  the  court  below  should 
have  been  for  appellant,  and  said  Judgmmt 
Is  therefore  reversed,  and  Judgment  la  here 
rendered  for  appellant. 

Rerersed  and  rendered. 

On  Uotlon  for  Behearing. 

On  further  consideration  we  are  of  the 
<q;)inlon  that  our  conclusion  that  the  patent 
Issued  to  Votaw  should  be  canctied  is  errone* 
ous,  and  that  statement  in  the  c^lnlon  is 
hereby  withdrawn.  The  patmt  having  Issued 
to  Votaw,  the  title  evidenced  thereby  is  good 
as  against  any  one  not  showing  a  superior 
4ilaim  to  the  land. 

This,  we  think,  was  shown  by  the  appel- 
lant ;  but  to  entitle  him  to  a  patent  htf  must 
comply  with  the  law  In  force  at  th«  time  he 
made  his  application  to  purchase. 

The  motion  for  a  rehearing  will  be  granted 
to  the  extent  of  the  withdrawal  of  the  state- 
ment that  the  Votaw  patent  should  be  cancel- 
«d,  and  in  all  other  respects  the  motions  Is  re- 
fused. 


DE  ZAVAIiA  et  al.  v.  DATTGHTERS  OF  THE 
REPUBLIC  OF  TGXA8.t 

•(Court  of  Civil  Appeals  of  Texas.    Nov.  27, 

1808.   Rehearing  Denied  Dec.  22.  1909.) 
1.  Appial  and  Ebbob  (I  1011*)— Rxviiw— 

CONCLtTSIVBnESS  OF  FlRDIIfOS. 

A  finding  of  fact  by  the  trial  court  on  con- 
flictiog  evidence  will  not  be  dlshnbed  on  writ 

■of  error. 

[Ed.  Note. — For  other  cases,  see'  Appeal  and 
Error,  Cent  Dig-  H  3983-3089;   Dec.  Ulg.  i 

mi*] 


2.  CoBFOBATioNS  (%  613*)  —  Ac?now8  —  Neces- 
siTT  roB  Allboiko  AumoarrT  to  Bbiho 

It  is  not  necessary,  in  a  suit  by  a  private  i 
coiporatloQ,  to  allege  in  the  ^tition  that  the 
suit  is  aatborlzed  by  the  govermag  body  thereof. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  S  £S13.«1 

3.  CoBPOBATioifB  (8  426»)~AcnoNs  Not  Au- 
thorized BY  GOVEBKINQ  BODT— RaTITICA- 
TION. 

If  the  brlDgiug  of  a  suit  in  the  name  of  a 
private  corporation  without  authority  of  the 
governing  body,  but  only  by  the  individual  ac- 
tion of  the  memlieni  thereof,  was  illegal,  the 
subsequent  ratification  of  such  action  by  the 
governing  body  at  a  re^lar  meeting  in  proper 
form  operate*!  to  legalute  the  action  from  the 
beginning  (citing  Words  and  Phrases,  tit.  **Bati- 
fication"). 

[Ed.  Note.— For  other  cases,  see  (Torporstlons, 
Dec.  Dig.  i  42S.»] 

4.  CoBPORATiows  rt  618*)— Actions  Not  Att- 

THOBIZBO  BT  GOVEBHINQ  BODT— RATIFICA- 
TION—NECESSITT  FOB  PLEAnZNO. 

To  warrant  the  admission  of  evidence  of 
such  ratification,  it  was  not  necessary  to  plead 

it 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Dec.  Dig.  8  518.*] 

5.  Injunction  (f  70*)— Officebs  of  Cobfoea- 

TION— JUBISDICTION  OF  EqOITT. 

Where  persons  chosen  as  officers  of  a  cor- 
poration are  In  full  possession  of  their  respec- 
tive offices  and  in  full  discbarge  of  the  duties 
thereof,  being  de  facto  officers,  e<]uity  bus  juris- 
diction of  a  suit  by  the  corporation  to  enjoin 
others  claiming  to  bold  snch  offices  who  have 
not  intruded  into  or  usurped  them,  but  who  by 
their  acts  interfere  with  the  management  of  the 
business  affairs  of  the  corporation  to  its  detri- 
ment, where  such  penone  seek  to  justify  their 
acts  by  theif  claim  that  they  have  the  legal 
right  to  do  what  they  are  doing  as  officers  of 
the  corporation,  though  the  court  could  not 
primarily  take  Jarisdiction  to  determine  the 
legality  of  an  election  of  directors,  or  to  re- 
move a  director  in  possession  of  the  office. 

[Ed.  Note.— For  other  cases,  see  Injunction^ 
Dec.  Dig.  8  70.»] 

6.  CoEPORATiONa  (S  284*)  —  Pboceedino  of 
GovEBNina  Body  —  Adjottbnuent— liBGAL- 

ITT. 

The  act  of  the  first  vice  president  of  a 
corporation,  entitled  to  preside  over  a  meeting 
of  the  members  under  the  corporate  constitu- 
tion, during  the  meeting  declaring  her  inability 
to  act,  and  installing  a  substitute  who  was  not 
entitled  to  preside,  did  not  effect  a  forfeiture 
of  her  right  to  further  preside  at  that  meeting, 
and  she  having  resumed  her  position  as  pre- 
siding officer,  and  having  regularly  put  to  the 
members  a  motion  to  adjourn  regularly  made, 
and  having  regularly  declared  the  result  of  a 
viva  voce  vote  thereon,  and  in  accordance  with 
the  sense  of  the  majority  then  present  drclared 
the  meeting  adjourned  sine  die,  the  adjonmment 
n-as  legal,  and  the  minority  of  the  members, 
presided  over  by  an  officer  woo  bad  the  right  to 

E reside  in  the  absence  <rf  the  first  vice  president, 
ad  no  authority  to  remain  and  elect  officen 
of  the  corporation. 

[Ed.  Note.— For  other  cases,  see  Owpoiatlons, 
Dec.  Dig.  8  284.*] 

Error  from  District  Court,  Harris  County; 
In  W.  Moore.  Special  Judge. 

Action  by  the  Daughters  of  the  Republic 
of  Tems  against  Miss  Adina  De  Zavala  and 
others.  Judgment  for  plaintiff,  and  defend- 
ants bring  error.  Affirmed. 


■•For  etbsr  casta  sm  sama  tople  aad  Motion  NUMBER  in  Dec.  *  Am.  Digs.  IMI  bi  dMa,'*  R^ort^  Iiulsxss 
t  Writ  of  error  denied  by  Suprema  Court  January  u,  ino. 
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Love  ft  Cbannel,  John  T.  Duncan,  and  Don 
A.  BtlBs,  for  plalntUfB  In  error.  Webb  ft 
<>oeth.  Lane,  Wolters  &  Storer,  and  Wm.  A. 
Vinson,  for  defendant  in  error. 

RBE8B.  3.  Tbie  Is  a  snlt  by  tbe  Danghteni 
of  tbe  Republic  of  Texas,  a  private  corpora- 
tion baring  that  corporate  name,  against  Miss 
Adlna  De  Zarala  and  12  other  persons  named 
In  tbe  petition  as  defendants.  The  purpose 
<tf  the  suit  can  best  be  shown  by  a  brief 
statement  from  the  petition,  as  follows: 

Plalntlfl  is  a  private  corporation  created 
and  o^^LDised  under  tbe  general  laws  of  the 
state  of  Texas  under  that  name.  The  objects 
and  powers  of  the  association,  as  set  out  In 
the  diarter,  are: 

"First,  to  perpetaate  the  memory  and  spirit 
of  tbe  men  and  women  who  have  achieved 
and  maintained  the  independence  of  Texas. 
Second,  to  encourage  historical  research  Into 
tbe  earliest  records  of  Texas,  especially  tbose 
relating  to  the  Revolution  of  1885,  and  the 
events  which  followed;  to  foster  tbe  preserva- 
tion of  documents  and  relics,  and  to  encour^ 
age  the  publication  of  records  of  Individual 
service  of  soldiers  and  patriots  of  the  Repub- 
lic. Third,  to  promote  the  celebration  of 
March  2d  (Independence  Day),  and  April  2lBt 
(San  Jacinto  Da^ ;  to  secure  and  hallow  his* 
torlc  spots  by  erecting  monuments  thereon; 
and  to  cherish  and  preserve  unity  of  Texas, 
as  adileved  and  established  by  the  fathers 
and  moQiers  of  the  Texas  Revolution. 

**ThiB  association  may  have  and  hold, 
purchase,  grant,  gift  or  otherwise,  real  estate 
on  whldi  battles  fo^  the  Independence  of  Tex- 
as were  fought;  such  monument  or  monu- 
ments as  may  be  erected  thereon;  and  burial 
gronnds  where  the  dead,  who  fought  and 
<lled  for  Texas  ind^endence,  are  burled ;  and 
personal  property,  consisting  of  books,  manu- 
scripts, and  other  historical  rec<»rdB,  relating 
to  the  early  history  of  Texas,  and  relics." 

It  was  provided  by  the  constitution  of  the 
association  that  tbe  general  management  of 
its  affairs  during  its  recess  should  be  vested 
in  an  executive  committee  of  nine  members. 
Tbe  executive  committee  at  the  date  of  the 
Institution  of  this  suit  was  composed  of  Mrs. 
Bfarle  B.  Urwits,  as  chairman,  and  eight  oth- 
ers named  in  the  petition. 

Plaintiff  owns  many  valuable  relics  relat- 
ing to  the  early  history  of  Texas,  gathered 
from  the  battlefield  of  San  Jacinto  and  else- 
whw;  it  owns  papers  and  documents  rela^ 
Ing  to  tbe  revolutionary  period  of  Texas 
history;  these  relics  and  papers  are  valuable 
by  reason  of  their  historical  interest;  they 
are  worth  to  plaintiff  thousands  of  dollars; 
they  cannot  be  valued  by  any  rule  of  com- 
merce; their  destruction  or  loss  would  be  ir- 
reparable only  to  this  plaintiff,  which  could 
not  be  adequately  compensated  by  any  recov- 
ery of  damages  in  money. 

By  the  act  of  the  Legislature  of  Texas  ap- 
proved January  28,  190S,  Icoown  as  chapter 
7»  p.  7,  of  the  Lam  of  Texas,  of  the  Acts 


of  1905,  providing  for  the  purchase,  care,* 
and  preservation  of  the  "Alamo  property," 
described  In  said  abt.  It  was  provided  that 
upon  receipt  of  the  title  of  said  lapd  the 
Governor  ^all  deliver  the  proper^  thus  ac- 
quired, together  with  the  "Alamo  Church" 
property,  already  owned  by  the  state,  to  tbe 
custody  and  care  of  plaintiff,  to  be  maintain- 
ed by  it  in  good  order  and  repair,  without 
charge  to  the  state.  By  the  terms  of  section 
3  of  said  act  the  duly  of  keeping,  managing, 
controlling,  and  retaining  the  custody  of  all 
of  said  property  la  Imposed  upon  the  plain- 
tiff, and  not  upon  any  chapter  of  plalntlfl 
corporation.  The  affairs  of  plaintiff  are 
managed  and  controlled  by  its  executive  com- 
mittee. The  executive  committee  of  plaintiff, 
provided  for  by  Its  charter,  constitution,  and 
by-laws,  Is  the  one  body  connected  with  plain- 
tiff corporation,  empowered  by  said  act  of 
the  Legislature  to  manage  and  control  said 
"Alamo  property"  and  said  "Alamo  Church," 
and  in  the  name  of  plaintiff  to  make  con- 
tracts and  rent  same,  and  to  collect  and  re- 
ceipt for  tbe  rents  therefor  In  the  name  of 
plaintiff.  Tbe  "Alamo  properly"  and  the 
"Alamo  Church"  are  sacred  trusts  Imposed  In 
plaintiff  by  the  state  of  Texas,  to  be  main- 
tained, controlled,  and  protected  by  plaintiff, 
through  Its  duly  elected  and  lawfully  quali- 
fied executive  committee^  All  of  tbe  said 
property — that  is  to  say,  tbe  "Alamo  proper- 
ty" and  tbe  "Alamo  Church" — is  of  the  mar- 
ket value  of  $200,000;  but,  by  reason  of  ita 
historical  worth,  it  Is  valuable  beyond  price. 
That  it  Is  the  duty  In  law  and  honor  of  plain- 
tiff, through  Its  proper  executive  committee,  to 
care  for  this  sacred  property,  and  to  keep 
clear  the  title  thereto  In  plaintiff.  In  accord- 
ance with  the  laws  of  Texas. 

Plaintiff  owns  and  holds  in  trust  funds 
amounting  to  over  $1,000.  Said  funds  are  In 
the  custody  of  plalntlfifs  duly  elected  and 
qualified  treasurer.  Miss  Belle  Fenn,  and 
plaintiff's  duly  elected  and  legally  qualified 
secretary,  Mrs.  Charles  H.  Milby,  who  re- 
tained custody  of  said  funds  under  the  con* 
trol,  direction,  and  supervision  of  plaintiff's 
executive  committee. 

Tbe  ladies  named  In  paragraph  2  of  the 
petition  constitute  the  duly  elected  and  le- 
gally qualified  executive  committee  of  plain- 
tiff, and  under  the  charter,  constitution,  and 
by-laws  of  plaintiff  are  charged  with  tbe 
management  and  care  of  the  "Alamo  proper- 
ty," by  plaintiff,  all  relics,  and  the  historical 
documents  belonging  to  plaintiff.  Said  execu- 
tive committee  la  charged  with  the  duty  of 
managing  and  controlling  the  affairs  of  plain- 
tiff, as  is  provided  by  the  charter  and  consti- 
tution of  the  organization.  The  executive 
committee  named  In  paragraph  2  has  con- 
tinuously, ever  since  their  election,  been  In 
charge  and  control  of  tbe  affairs  of  plaintiff 
corporation,  lawfully  exercising  tbe  duties 
imposed  upon  them  In  accordance  with  the 
authority  and  power  in  them  vested  by  tbe 
^larter,  oonatltutlm,  and  by-lawa  of  plain* 
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tiff,  and  have  ever  since  their  election  to  said 
committee  had  charge  ot  the  custody  and 
control  of  the  "Alamo  property/'  "Alamo 
Church,**  all  funds  belonging  to  plaintiff,  and 
the  relics  and  historical  docnmCTts  belonging 
to  plaintiff.  Mrs.  Charles  H.  MIlby  is  the  duly 
elected  and  legally  qualified  secretary  of 
plaintiff  corporation,  and  has  been  ever  since 
such  election,  and  Is  now,  in  charge  of  the 
proper  books,  papers,  and  docnmenta  pertain- 
ing to  said  office,  together  with  the  seal  of 
the  plaintiff  corporation,  and  has,  ever  since 
her  election,  exercised  the  duties  imposed  up- 
on her  as  such  secretary,  and  is  still  the  qual- 
ified secretary  of  plaintiff  corporation.  Miss 
Belle  Fenn  la  the  duly  elected  and  lefl^y 
qualified  treasurer  of  plaintiff.  Upon  her 
election  she  took  charge  of  the  funds  belong- 
ing to  plaintiff,  and,  under  the  control  and 
direction  of  the  execotlTe  committee,  has 
kept  charge  and  control  of  said  funds  ever 
since  her  election  to  said  office,  and  Is  still 
In  charge  and  control  of  same,  ezerdsing  the 
duties  thereof. 

"Plaintiff  represents:  That  it  Is  a  going 
concern,  carrying  out  the  duties  Imposed  up- 
on It  by  the  laws  of  the  state  of  Texas,  and 
the  powers  granted  It  by  Its  charter,  and 
the  duties  Imposed  by  Its  constitution  through 
its  legally  elected  executive  committee,  as 
named  in  paragraph  2  herein.  That  It  Is  Im- 
portant to  the  interests  of  the  property  own- 
ed by  plaintiff  as  well  as  proiwriy  Intrusted 
to  plaintiff  by  the  state  of  Texas,  as  well  as 
the  perpetuation  of  the  memory  and  spirit 
of  the  men  and  women  who  have  acbioTed 
and  maintained  the  Independence  of  Texas, 
the  encouragement  of  historical  research  In 
the  earliest  records  of  Texas,  the  f<wterlng 
of  the  preservation  of  documents  and  relics, 
the  encouragement  of  tlie  publication  of  rec- 
ords of  individual  service  of  soldiers  and 
patriots  of  the  republic,  the  promotion  of  the 
celebration  of  March  2d  and  April  2lBt.  the 
securing  and  hallowing  of  historical  spots, 
by  erecting  monuments  thereon,  and  of  cher- 
ishing a  preservation  of  the  unity  of  Texas, 
as  achieved  and  established  by  the  fathers 
and  mothers  of  the  Texas  Revolution,  that 
the  affairs  of  this  plaintiff  be  managed  and 
controlled  by  Its  duly  elected  and  legally  con- 
stituted officers,  the  executive  committee, 
and  not  by  other  persons  who  have  not  been 
legally  elected  and  are  not  duly  constltoted 
officers  and  members  ot  the  execntlTe  com- 
mittee of  plaintiff." 

It  Is  charged  in  the  petition:  That  the  de- 
fendants, together  with  various  other  persons 
to  plaintiff  unknown,  have  confederated  to- 
gether for  the  purpose  of  wrongfully  and 
unlawfully  taking  charge  of  the  affairs  of 
plaintiff;  that  In  furtherance  of  such  con- 
federation they  have  declared  themselves  to 
be  the  executive  committee  of  plaintiff,  and 
are  undertaking,  In  violation  of  the  provi- 
sions of  the  charter  and  constitution  of  the 
association,  to  manage  all  the  affairs  of 
plaintiff;  that  they  haTe,  without  authority. 


represented  and  announced  that  certain  per- 
sons are  vice  presldenta  of  plaintiff  associa- 
tion; that  one  of  their  number  is  secretary 
general,  another  assistant  secretary  general, 
another  corresponding  secretary  and  assist- 
ant treasurer  of  the  association,  which  Is  not 
true,  such  ofl3x:ea  being  held  and  exercised  by 
other  members;  that  Miss  De  Zavala,  who 
claims  and  pretends  to  be  chairman  of  the 
executive  committee,  has  directed  In  writing 
the  Planters'  ft  Mechanics'  National  Bank 
of  Houston^  and  T.  W.  House,  banker,  where 
plaintiff's  funds  are  deposited,  not  to  pay 
the  checks  drawn  against  the  same  by  plain- 
tiff's legally  qualified  treasurer  or  secretary, 
but  to  pay  such  funds  only  to  certain  of  de- 
fendants wrongfully  claiming  to  be  author- 
ized to  control  said  funds.  The  petition,  at 
great  length,  and  with  much  exuberance  of 
diction,  charges  various  acts  of  Interference 
by  defendants,  under  their  claim  that  they 
are  the  executive  committee  and  other  offi- 
cers of  plaintiff  araoclation,  with  the  business 
affairs  and  property  rl^ts  of  plaintiff,  to  the 
serious  and  substantial  damage  of  plaintiff, 
and  prays  for  a  temporary  injunction  to  be 
Issued  Inatanter  putting  a  stop  to  the  acts 
charged  specifically,  naming  them,  and  that 
on  final  hearing  the  injunction  be  made  per- 
petual with  prayer  for  general  relief. 

To  this  petition  defendants  Interposed  a 
plea  in  abatement  alleging  that  the  Inadtu- 
Uon  of  suit  was  not  authorized  either  by 
the  members  of  the  association  at  a  r^ular 
or  special  meeting  thereof,  or  by  its  duly 
elected  executive  committee  or  board  of  di- 
rectors acting  during  a  recess,  but  was  in- 
stituted and  prraecuted  In  the  name  of  the 
association  by  a  few  Individual  members  of 
such  corporation  without  lawful  authority 
80  to  do.  As  a  further  ground  of  abatem«it 
of  the  suit,  it  was  alleged:  lliat  the  suit  was 
instituted  by  certain  members  of  plaintiff 
corporation  for  the  sole  purpose  of  determin- 
ing their  right  to  the  offices  claimed  by  them. 
In  the  said  corporation  or  association;  that 
some  of  defendants  themselves,  naming  them, 
are  the  duly  elected  members  of  the  execn- 
tlve  committee,  Miss  De  Zavala  being  chair- 
man, and  other  of  said  defendants,  naming 
them,  are,  respectively,  the  duly  elected  sec- 
retary, assistant  secretary,  treasurer,  and 
first  vice  president  of  the  association,  the 
said  executive  committee  being  under  the 
constitution  and  by-laws  solely  authorized 
to  manage  and  control  the  business  affairs 
of  the  corporation  In  the  interim  between 
meetings  of  the  members  thereof;  that  the 
suit  Is  merely  a  contest  for  the  offices  of  the 
corporation  by  plaintiffs;  and  that  they  have 
no  right  to  prosecute  the  same  In  the  name  of 
the  corporation  by  injunction,  as  set  up  in  the 
petition,  but  should  be  required  to  do  so  In 
an  action  at  law  in  their  individual  names. 
And  upon  the  grounds  set  out  they  pray  that 
the  suit  be  abated.  Defendants  further  an- 
swered by  general  demurrer  and  special  ex- 
ceptions, and  urged  the  same  ^nnds  as  set 
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oat  In  the  plea  In  abatement,  and  by  special 
answer  set  out  the  history  of  the  controversy, 
and  alleged:  That  at  the  annaal  meeting  of 
ttae  Danghters  of  the  BepabUc,  held  on  April 
29  and  20,  1907,  in  the  dty  of  Austin,  the 
following  were  elected  as  officers  of  said  as- 
sociation: Mrs.  Anson  Jones,  president; 
Mrs.  Wharton  Bates,  first  vice  president; 
Mrs.  J.  J.  Swan,  second  vice  president;  Mrs. 
Laura  W.  Wearlngton,  third  vice  president; 
Mrs.  Jessie  Briscoe  Howard,  fourth  vice  pres- 
ident; Mrs.  Sani  D.  Adams,  fifth  vice  presi- 
dent; Mrs.  Sara  D.  Adams,  historian;  Miss 
Mary  Briscoe,  secretary;  Miss  Annie  Hume, 
assistant  secretary ;  Mrs.  Lucy  Sherman 
Craig,  treasurer.  That  the  executive  commit- 
tee or  board  of  directors  of  said  corporation 
were  dnly  elected  at  the  annual  meeting  of 
said  corporation  held  In  the  city  of  Austin 
on  April  19  and  2C^  1007.  are  Hiss  Adlna  De 
Zavala,  chairman;  Bfrs.  Wharton  Bates. 
Miss  Bettie  Balllnger,  Mrs.  L.  D.  L.  Tnttle, 
Mrs.  W.  J.  Bedding,  Mrs.  Wlllard  Simpson. 
Mrs.  Almlnta  B.  Abney.  Mrs.  Sue  S.  LeCand, 
Mrs.  W.  E.  Craddock,  Miss  NeUle  Lytle,  and 
MIsa  Mary  Briscoe.  It  Is  further  alleged 
that  after  said  Austin  meeting  was  called 
to  order,  and  during  the  proceedings  of  the 
meeting,  some  of  the  ladles  at  whose  in- 
stance this  suit  was  brought,  becomiug  dis- 
satisfied with  the  proceedings,  attempted  to 
adjoom  the  meeting  and  bolted  the  conven- 
tion and  left  the  hall;  that  the  meeting  con- 
tinued in  session  and  transacted  its  business, 
and,  among  other  business  disposed  of.  It 
fixed  the  date  for  holding  the  annual  meeting 
for  the  year  1908  in  the  city  of  Beaumont, 
Tex.  The  answer  also  alleges  facts  showli^ 
that  those  at  whose  Instance  the  salt  was 
brought  were  attempting  to  obtain  control  of 
the  offices  of  the  association  and  to  manage 
its  affairs  tn  their  own  Interest  and  for  the 
purpoee  of  diverting  the  Alamo  property, 
from  the  uses  for  which  It  had  been  purchas- 
ed and  to  which  it  had  been  dedicated,  to 
commercial  uses  and  to  purposes  of  profit, 
against  the  will  of  the  association  and  a  ma- 
jority of  tiu  members  thereof,  and  tlutt  such 
elCints  upon  their  part  had  inreclpitated  the 
ctmtroTersy  over  the  offlcars  of  the  assoda- 
tlon  which  had  occasioned  the  flUi^  of  the 
nilt.  All  of  whldi  was  generally  and  special- 
ly dolled  idatntUE  in  a  nipplemental  petl- 
tton,  the  fnrthw  allegatloni  of  which  need 
not  be  here  set  out 

A  temporary  lojnnctlai  In  tnrns,  as  prayed 
for,  was  granted.  The  court  overruled  the 
pleaa  In  abatemmt  and  upon  trial,  without 
the  asslitanee  of  a  jury,  rendered  judgment 
for  plaintiff  perpetuating  Oie  InjnnctlMi. 
From  the  judgment  detbndantB  pmecnte 
this  appeaL 

TtM  Cact  of  the  Incorporation  of  plaintiff 
tot  the  pniposet  stated  In  the  petition,  and 
the  material  facts  with  regard  to  provtelons 
of  the  constitution  as  thweln  stated,  was  not 
disputed.  The  only  questtuis  of  fact  arise 
ont  of  ttae  action  of  the  association  at  Its  reg- 


ular meeting  In  tSe  city  of  Austin  on  April 
19,  1907.  We  adopt  the  finding  of  the  trial 
court  that  at  the  date  of  said  meeting  the 
following  were  the  officers  of  the  associa- 
tion: Mrs.  Anson  Jones,  president;  Mrs.  Re- 
becca J.  Fisher,  first  vice  president;  Mrs. 
Wharton  Bates,  second  vice  president;  Mrs. 
Nannie  H.  Skinner,  third  vice  ptesldent; 
Mrs.  Edward  K.  Lewis,  fourth  vice  president; 
Mrs.  Stephen  H.  Darden,  fifth  vice  president; 
Mrs.  Nettie  Houston  Brlngburst,  historian; 
Mrs.  Ghas.  H-  Mliby,  secretary  general;  Mtss 
Belle  Fenn.  treasurer.  Committee  executive: 
Mrs.  Marie  B.  Urwitz,  Mrs.  J.  J.  McKeever, 
Jr.,  Mrs.  Cornelia  Branch  Stone,  Mrs. 
Charles  Mliby.  Mrs.  Walter  Gresham,  Miss 
Emma  K.  Burleson,  Mrs.  M.  Wheeler,  Mrs. 
Jas.  B.  Dibretl,  Mrs.  Cone  Johnson.  And 
that,  under  the  constitution,  these  officers 
held  office  until  the  succeeding  regular  meet^ 
lug  in  1908;  the  constitution  provldhig  for 
the  election  of  officers  biennially,  which 
course  has  been  followed  since  the  creation 
of  the  corporation.  This  conclusion  of  the 
trial  court  Is  not  chftlleuged  by  appellants  in 
their  briet 

This  meeting  seems  to  have  adjourned  in 
a  most  unseemly  row,  precipitated  by  the 
unauthorized  action  of  the  first  vice  presi- 
dent, who  not  feeling  physically  able  to  pre* 
side  over  the  proceedings  of  the  meeting, 
and  instead  of  yielding  the  gavel  to  the 
second  vice  president,  who  had  the  undoubt- 
ed right  to  preside  in  such  case,  undertook, 
in  the  face  of  the  constitution,  to  substitute 
another  person  as  such  presiding  officer  In 
her  stead.  The  president  of  the  association 
was  not  present,  and,  in  such  case,  it  was 
tlie  duty  and  the  right,  under  the  constitu- 
tion, of  the  several  vice  presidents  to  pre- 
side In  thdr  numerical  order  from  first  to 
fifth.  The  second  vice  president  was  pres- 
ent and  claimed  the  right  to  preside,  if  the 
finit  vice  president  did  not  choose  to  do  so, 
and  In  this  right  she  was  seconded  by  qnlte 
a  number  of  the  members.  After  a  tumultu- 
ous session  In  the  forenoon  under  the  presi- 
dency of  tlie  first  vice  president  for  a  part 
of  the  time  and  at  other  times  of  the  sub- 
stitute appointed  by  her,  many  members 
protesting  and  claiming  that  the  second  vice 
president  should  preside  If  the  first  vice 
presldrat  did  not  choose,  or  was  not  able,  to 
do  so,  the  meeting  took  a  recess  until  2 
o'clock  p.  m.  At  this  hour  the  second  rice 
president  called  the  meeting  to  or^r,  but 
tiie  first  vice  president  Immediately  appear- 
ed, took  the  gavel,  and  turned  It  over  to  her 
sobstitute.  The  second  vice  president,  sec- 
onded by  many  members,  but  less  than  a 
maj(»lty,  still  protested  and  still  insisted 
upon  the  right  of  the  second  vice  president 
to  preside,  and  their  right  to  have  her  pre- 
side, and  undertook  to  appeal  from  the  rul- 
ing of  the  chair,  to  no  avail.  There  ensued 
great  confusion.  Tlie  trial  court  finds,  and 
this  finding  is  fully  supported  by  the  evl- 
doice,  althoi«h  there  is  much  evidence  to. 
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the  contraiTi  that  the  flrat  vice  president, 
who  had  at  all  times  been  In  the  ball,  then 
BBBumed  the  chair,  when  some  member  offer- 
ed a  motion  to  adjourn  sine  die.  The  mo- 
tion was  doly  seconded,  and  was  regularly 
put  to  the  association,  and  adopted;  a  ma- 
jority of  the  members  Totlng  In  the  affirma- 
tive. The  first  Tlce  president  declared  the 
motion  carried,  and  the  association  adjourn- 
ed sine  die.  There  was  no  decision  called 
for,  and  no  appeal  from  the  decision  of  the 
chair  declaring  the  motion  carried.  There 
is  much  contradiction  of  the  testimony  on 
this  point;  but  there  was  sufficient  evidence 
to  support  the  findings  of  the  trial  court, 
several  of  the  witnesses  testifying  very  poe- 
Itlvely  In  accordance  with  such  findings, 
while  others  testified  that  the  whole  pro- 
ceeding was  under  control  of  the  unauthor- 
ized substitute  of  the  first  vice  president 
In  such  state  of  the  evidence,  this  court  is 
not  authorized  to  disturb  the  finding  of  the 
trial  court 

After  such  adjournment  the  first  vice  pres- 
ident, together  with  a  maj(xlty  of  the  mem- 
bers, left  the  hall,  whereupon  the  second 
vice  president  and  those  supporting  her  re- 
mained. She  assumed  the  chair,  and  the 
meeting  thus  organized  proceeded  to  do  busi- 
ness, finally  electing  a  full  corps  of  officers; 
the  executive  committee  being  the  persons 
named  as  defendants  In  this  suit  In  1908. 
adopting  the  finding  of  the  trial  court  the 
annual  meeting  of  the  oi^nlzatlon  was  held 
at  San  Antonio  under  the  call  of  the  first 
vice  president  aforesaid,  who,  upon  the  death 
of  the  president  In  the  meantime,  assumed 
the  office  of  acting  president.  At  this  meet- 
ing there  was  a  full  election  of  officers;  the 
first  vice  president  being  elected  president 
with  a  string  of  five  presldenb^  a  historian, 
a  secretary  gen^l,  a  treasm^r,  and  nine 
members  of  Uie  executive  committee,  being 
the  same  persons  claimed  by  appellee  fo  its 
petition  to  constitute  its  officers.  In  April, 
1908,  as  the  trial  court  finds,  those  members 
of  the  organization  who  constituted  the  mi- 
nority, and  who  remained  in  the  hall  at  the 
Austin  meeting,  after  meeting  had  been  de- 
clared adjourned  by  the  first  vice  president, 
met  at  Beaumont,  presided  over  by  the  first 
vice  president  elected  by  them,  attet  such 
adjoummwt  Both  of  these  branches  of  the 
association  had  elected  the  same  person  as 
president  who  died,  after  the  spilt  At  this 
meeting  at  Beaumont  a  full  set  of  officers 
was  elected,  consisting  of  a  president  who 
was  the  second  vice  president  at  the  Austin 
meeting,  a  full  corps  of  vice  presidents,  and 
aJl  other  officers,  Indtidlng  an  executive  c<Hn- 
mlttee,  who  are  the  persons  named  as  de- 
fendants In  this  suit 

There  were  thus  two  separate  and  inde- 
pendent organizations;  each  claiming  to  be 
the  only  genuine  one.  The  officers  elected 
at  the  Ban  Antonio  meeting  are  claimed  by 
appellee  to  be  the  "regular  officers**  of  the 
corporation,  and  are  In  possesstoa  of  the 


several  offices  with  the  perquisites  and  in- 
cidents thereof,  including  the  books,  records, 
and  other  property  of  the  corporation. 

We  adopt  the  finding  of  the  trial  court  to 
the  effect  that  the  officers  elected  by  tbe 
minority  of  tbe  members  at  the  Austin  meet- 
ing In  1907,  and  subsequently  at  the  Beau- 
mont meeting,  are  doing  and  have  done  tlie 
several  acts  charged  against  them  by  tbe 
petition  In  the  way  of  interference  with  the 
management  and  control,  by  those  claimed 
by  appellee  to  be  Its  regular  officers,  of  the 
business  affairs  and  prt^erty  of  the  corpora- 
tion, which  action  It  is  the  purpose  of  the 
suit  to  enjoin  and  restrain. 

Prior  to  the  bringing  of  this  suit;  the 
chairman  of  the  executive  committee  (as 
claimed  by  appellee),  by  correspondence  witb 
the  other  members  of  the  ccnnmlttee,  except 
two  of  them,  one  of  whom  was  111  and  the 
other  absent  and  procured  the  authority  of 
each  to  institute  this  suit  In  the  name  of 
the  corporation;  but  there  was  no  regular 
meeting  of  such  committee  for  that  pur- 
pose until  after  the  suit  was  filed.  Subse- 
quently there  was  a  regular  meeting  of  the 
executive  committee,  which  ratified  the  in- 
stitution of  the  suit  and  the  form  and  man- 
ner In  which  It  was  brought 

The  constitution  of  the  association  pro- 
vides that  the  vice  presidents  shall  preside,^ 
In  their  numerical  order,  in  case  of  the  ab-' 
sence  of  the  president  or  her  Inability  to 
act 

By  their  first  assignment  of  error  appel- 
lants challenge  the  action  of  the  court  In 
overruling  their  exceptions  to  the  Jurisdic- 
tion of  the  court  upon  the  grounds,  as  stat- 
ed In  the  several  propositions  under  tbe  aa- 
slgnment:  First,  that  the  suit  not  having 
been  authorized  by  the  members  of  the  as- 
sociation In  regular  meeting,  nor  by  the  ac- 
tion of  the  ececutlve  committee  at  a  regu- 
lar session  thereof,  was  unanthorized;  sec- 
ond, that  the  authority  for  bringing  the  suit 
was  not  stated  in  the  petition;  and,  third, 
that  in  so  far  as  the  subsequent  ratification 
of  the  Institution  of  the  suit  by  the  execu- 
tive committee  at  a  regular  meeting  thereof 
is  concerned,  the  same  was  not  pleaded,  and 
cannot  be  considered. 

As  to  the  second  ground  of  the  objection, 
we  are  of  the  oplnl<m  that  in  this,  as  in  fba 
case  of  a  suit  by  any  other  private  corpora- 
tion, it  is  not  necessary  to  allege  In  the  i>etl- 
tion  that  the  suit  Is  authorized  by  the  board 
of  directors  or  other  governing  body  of  the 
corporation.  Appellants  cite  no  authority  in 
support  of  this  contention  to  the  contrary. 

Passing  by  the  contention  that  tbe  suit  be- 
ing shown  affirmatively  to  have  been  broaght 
without  authority  of  the  executive  commit- 
tee by  action  of  the  committee  at  a  regular 
meeting  thereof,  but  only  by  the  individual 
action  of  the  members  authorizing  the  same^ 
which  undw  the  authority  of  Fayette 
Erause  et  al..  31  Tex.  civ.  App.  669.  73  S.  W. 
51,  may  be  well  taken  (see,  also,  8  niomp- 
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son,  corp.  H  3906-3908;  7  Thompson.  Corp. 
I  8476).  we  are  of  the  opinion  that  the  sub- 
seqaent  ratification  of  snch  action  bj  the 
committee  -  at  a  re^lar  meeting  In  proper 
form  operated  to  legalize  snch  action  from 
the  beginning.  Brown  t.  McConuell,  66  Tex. 
232;  7  Words  &  Phrases,  tit  "Ratlflcatlou,'* 
and  cases  dted.  This  Is  not.  In  fact,  qnes- 
tloned  by  appellants,  but  It  Is  Insisted  that 
In  order  to  avail  of  snch  ratification  It  mnst 
be  pleaded.  We  do  not  think  this  Is  correct 
16  End.  PI.  &  Pr.  p.  904,  and  cases  cited. 

The  second  assignment  of  error  Is  as  fol- 
lows: "The  court  erred  In  holding  as  a 
matter  of  law  that  this  suit,  which  was  real- 
ly a  contecft  over  the  offices  of  the  Daugb- 
tera  of  the  Republic,  between  the  members 
of  said  organization,  was  prop^Iy  Instituted 
in  the  name  of  the  corporation."  Under  this 
assignment  the  proposition  is  stated  that  "a 
bill  in  eqnlty  for  an  Injunction,  seeking  to 
restrain  those  acting  and  claiming  to  be  of- 
ficers or  directors  of  a  corporation,  which 
has  for  its  real  and  only  purpose  the  deter- 
mination of  the  right  to  such  offices,  as  be- 
tween seTcral  claimantB,  cumot  be  main- 
tained." 

With  this  question,  as  it  arises  upon  the 
facts  of  the  present  case,  we  have  had  much 
difficulty.  The  following  cases  cited  by  appel- 
lants seem  to  tend  to  support  the  proposition 
as  it  applies  to  this  case :  Carmel  Oas  Co.  t. 
Small,  1^  Ind.  427,  47  N.  K.  11,  60  N.  E. 
476;  Jenkins  t.  Baxter.  160  Fa.  199.  28  Ati. 
682;  Ht^hes  T.  Parker,  20  N.  H.  58.  But 
we  think  there  Is  a  clear  dlstiuctlon  between 
them  and  the  present  case.  The  rule  is  thus 
stated  in  Pomeroy*B  Equity  Jurisprudence 
(Tolume  6,  {  807):  "A  court  of  equity  will 
not  primarily  take  Jurisdiction  to  determine 
the  legally  of  directors,  or  to  remove  a  di- 
rector who  is  in  possession  of  the  office.  The 
court  will  inquire  Into  the  r^Iarlty  of  the 
election,  or  the  right  of  the  person  to  the  of- 
fice only  when  the  question  arises  incidental- 
ly and  collaterally,  in  a  suit  of  which  the 
court  has  rightful  Jurisdiction  on  other 
ground"  We  think  the  facts  of  this  ease 
bring  It  within  the  latter  clause.  Those  per- 
sons chosen  as  officers  at  the  San  Antonio  meet- 
ing are  In  full  possession  of  their  respective 
offices,  and  are  in  full  discharge  of  the  du- 
ties, and  in  full  enjoyment  of  the  privileges 
thereof.  They  are  unquestionably  the  de  fac- 
to officers  of  the  association.  The  court  has 
found  that  they  are  the  de  Jure  officers  as 
well,  but  we  will  let  that  pass.  They  have 
no  need  to  sue  for  their  respective  offices,  nor 
can  it  be  said  that  the  defendants  have  in- 
truded into  or  usurped  those  offices,  so  as  to 
authorize  a  quo  warranto  proceeding  under 
the  statute.  They  are,  however,  by  th^r 
acts  interfering  with  the  management  of  the 
business  affairs  of  the  corporation  to  Its 
manifest  detriment,  and  in  such  a  manner  as 
to  Justify  an  appeal  to  the  equitable  remedy 
ct  Injunction  for  protectl<«).  When,  in  an- 
swer to  sudi  appeal,  the  defendants  seek  to 


Justify  their  acts  by  their  daim  that  they 
hare  legal  right  to  do  what  th^  are  doing, 
as  offlceis  of  the  association,  this  issne  must 
be  determined,  and  the  court,  having  ac- 
quired  Jurisdiction  to  interfere  by  way  of 
Injunction  to  protect  the  Interest  of  the  cor- 
poration, may,  as  incidental  to  that,  deter- 
mine whether  defendants  have  the  right  as 
officers  of  the  corporation  to  do  what  they  are 
doing.  The  corporation  has  an  interest  In 
the  subject  entirely  indepoident  of  the  in- 
dividual rights  of  the  rival  claimantii  of  the 
offices,  that  is,  the  right  that  Its  business  be 
not  obstructed,  but  be  carried  on  in  accord- 
ance with  the  purposes  of  its  charter,  and 
cannot  be  required  to  submit  to  this  state  of 
confusion  in  Its  business  affairs,  until  the 
matter  of  who  constitute  de  Jure  its  officers 
can  be  settled  in  a  private  litigation  between 
them.  These  views  are,  we  think,  sustained 
by  authority.  Chicago  Blacaronl  Mfg.  Ca  v. 
Bogglano,  202  111.  812,  67  N.  B.  17;  Johnston 
V.  Jones,  23  N.  J.  Eq.  21& 

The  second  assignment  of  error  and  the 
several  propositions  thereunder  are  over- 
ruled. 

There  is  no  merit  In  the  third  assignment 
of  error,  which,  with  the  several  ttroposltions 
thereunder,  is  overruled. 

The  fourth  assignment  of  error  challenges 
the  c<mcluBion  of  fact  of  the  trial  court  that 
the  first  vice  president  was  at  any  time  In 
chaise  of  the  annual  meeting  at  Austin  in 
1907.  The  fifth  assignment  assails  the  Judg- 
ment as  contrary  to  and  unauthorized  by  the 
evidence,  and  also  the  conclusion  of  law  of 
the  trial  court  Tbe  ground  of  objection  urg- 
ed Is  that  the  court  concluded  as  a  matter  of 
law  that  the  appointment  by  the  first  vice 
president  of  a  substitute,  to  preside  over  the 
meeting,  was  void,  and  that  any  business 
done  while  she  was  so  presiding  was  null 
and  void,  and  the  great  weight  and  prepon- 
derance shows  that.  If  the  second  vice  presi- 
dent was  not  presiding  at  tbe  time  of  the 
attempted  adjournment  the  said  substitute 
was  so  presiding,  or  attempting  to  preside,  at 
that  time.  These  two  assignments,  with  tbe 
propositions  thereunder,  present  the  question 
of  the  legality  of  the  adjournment  of  the 
meeting  at  Austin,  Immediately  after  the 
meeting  reconvened  after  noon. 

If  It  were  true,  as  stated  by  appellants, 
that  tbe  finding  of  fact  referred  to,  by  the 
trial  court  was  against  the  great  weight  and 
preponderance  of  the  evidence,  we  would 
probably  be  thereby  authorized  to  set  aside 
such  finding,  and  substitute  our  own;  but 
we  do  not  agree  that  the  finding  Is  of  this 
character.  All  of  the  findings  of  fact  of  the 
trial  court,  with  regard  to  what  occurred  at 
the  meeting  in  question,  appear  to  ns  to  be 
well  supported  by  tbe  testimony  of  witnesses, 
especially  as  to  the  fact  that  the  first  vice 
president  was  presiding  over  the  meeting,  in 
person,  when  the  motion  to  adjourn  was 
made,  that  ^e  herself  put  the  motion,  declar- 
ed Uie  result,  and,  in  accordance  with  the 
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MD80  of  the  majority  then  present,  declared 
tbe  meeting  adjoomed  Bine  die.  Appellants 
8e6k  to  aTold  the  effect  of  this  evidence  by 
tbe  oontMitlon  that  after  the  first  rice  presl- 
ieat  had  once  declared  her  Inability  to  pre- 
side, and  had  Installed  her  substitute,  she 
forfeited  her  right  to  further  preside  at  that 
meeting.  To  this  we  cannot  agree,  and  It  ap- 
pears from  all  of  the  testimony  that  this  was 
not  the  opinion  of  the  second  vice  president, 
and  those  acting  with  her  In  resisting  the  ar- 
bitrary and  unmrranted  conduct  of  the  first 
Tlce  president   This  testimony  shows  that 
only  the  right  of  the  sutotltute  to  preside  was 
resisted,  and  that  whenever  she  was  ousted 
and  the  first  vice  president  appeared  her 
right  to  preside  was  Immediately  conceded. 
It  may  be,  as  contended  by  apiwllants,  that 
the  first  Tlce  president  was  only  Intent,  not 
upon  presiding  herself,  but  in  compelling  sub- 
mission to  her  desire  that  the  person  chosen 
by  her  and  not  the  one  named  by  the  con- 
stittttlon  should  preside  In  ber  stead ; '  but 
amid  all  the  bewildering  confusion  the  fact 
stands  out,  as  found  by  the  court,  and  well 
supported  by  the  evldencei  that  the  first  rice 
president  was  In  tbe  chair,  gavel  in  band, 
when  tbe  motion  to  adjourn  sine  die  was 
made,  that  tbe  motion  was  regularly  made 
and  put  by  her  to  tbe  members,  that  a  viva 
voce  vote  was  taken  thereon,  and  that  tbe 
first  vice  president  declared  that  tbe  result 
was  in  favor  of  such  adjournment,  and  there- 
upon declared  tbe  meeting  adjourned  sine  die, 
there  being  no  call  for  a  decision  and  no  ap- 
peal from  the  ruling  of  the  chair.  This  find- 
ing is  absolutely  conclusive  of  the  legality  of 
tbe  adjournment  unless  we  concede  appel- 
lants' contention  that  the  first  vice  president, 
after  having  once  installed  her  substitute, 
bad  no  right  thereafter  to  return  to  the  chair 
and  resume  her  authority.   In  this  we  think 
appellants  are  clearly  wrong.   And  It  is  not 
to  be  forgotten  that  the  first  vice  president 
had  with  her  a  majority  of  the  members  pres- 
ent at  the  meeting.   Wte  do  not  mean  by  this 
that  a  majority,  no  matter  how  large,  could 
deprive  tbe  minority  of  their  constitutional 
right  to  have  the  second  vice  president  pre- 
side. In  case  of  tbe  absence  or  Inability  of  tbe 
first  rice  president;  but  they  had  the  right 
to  adjourn  tbe  meeting,  provided  It  was  done 
in  a  proper  manner. 

Tbe  first  rice  president  in  her  testimony 
naively  stated  that  she  thought  tbe  circum- 
stances Justified  her  in  setting  aside  tbe  pro- 
vision of  tbe  constitution  in  question.  In 
this  she  was  greatly  In  error,  and  the  mi- 
nority had  a  perfect  right  to  resist  her  unlaw- 
ful action;  but  this  does  not  affect  tbe  essen- 
tial fact  that,  at  last,  and  In  an  entirely  con- 
stitutional way,  the  meeting  was  adjourned 
sine  die,  which  settles  the  question  of  who 
are  the  de  Jure  officers  of  the  association  in 
f  aror  of  appellee's  contention. 
The  fourth  and  fifth  assignments  of  error 


must  be  orermled,  with  the  several  proposi- 
tlons  thereunder. 

The  other  assignments  of  error  do  not  re- 
quire further  dlacusslon.  bn(  are  aeraally 

overruled. 

We  find  no  error  in  the  Judgment,  and  it 
Is  affirmed. 
Affirmed. 


WALKER  et  al.  v.  THORNTON  et  al.  t 
(Court  of  Civil  Appeals  of  Texas.     Dec  S; 
1909.   Rehearing  Denied  Jan.  12,  1910.) 

1.  Appeal  ahd  Ebbob  ({  1097*)  —  Subsb- 

QUMT  AOTEAX.S— FOBHm  DBCXSIOIT  AB  LaW. 
The  opinion  of  tbe  Court  of  Civil  Appeals 
In  an  action  to  construe  a  will  which  has  re- 
ceived the  approval  of  the  Supreme  Court  is 
the  law  of  tbe  case  on  a  Hubseqnent  appeal  in 
at)  action  to  construe  the  same  will. 
fEd,  Note.— For  other  cases,  see  Appeal  and 

2.  Wnxs  (I  634*)-CoN8TauoTioN-VESiXD 

INTEEESTS. 

Testator,  after  making  several  beqaests.  be- 
queathed the  remainder  of  his  estate  in  trust  for 
the  children  born  and  to  be  bom  to  his  son  and 
his  daughters  until  said  children,  respectively, 
became  of  legal  age.  Beld,  that  the  interests  of 
the  children  of  any  one  of  testator's  children 
became  rested  when  the  first  child  entiUed  to 
receive  a  share  became  of  age,  and  that,  on  tbe 
death  of  any  of  the  minor  children  after  the 
estate  vested,  the  interest  of  such  deceased  child 
would  descend  to  the  heirs  of  snch  diild  in  ac- 
cordance with  tbe  statute  of  descent  and  dis- 
tribution, and  the  fact  that  the  title  whUe  it  re- 
mained m  the  trustees  was  only  an  equitable 
one  would  not  prevent  it  from  resting. 

r^l^i  'SP}l-r^'*^  Wills,  Dea 

Uig-  i  634.*] 

3.  Wills  (|  628*)  —  Cokstbuction  —  Vested 
Intebest. 

When  the  time  of  division  of  an  estate  de- 
vised ia  of  the  substance  of  the  gift,  it  is  contin- 
gent, but,  when  the  time  Is  mentioned  only  as  a 
qualifying  clause  of  payment  or  division.  It  is 
rested.  ' 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  i  1460;  Dec  Dig.  ft  628.*] 

4.  Wills  (5  707*)— Pboba™— Fees. 
Where  an  action  to  construe  a  will  Is  an 

attack  upon  a  former  opinion  of  the  appellate 
court  construing  the  same  will,  it  is  not  error 
to  refuse  to  make  the  plaintiff's  attoropy's  fee 
a  charge  upon  the  fund  devised  by  the  wUL 

[Ed.  Note.— For  other  caae^  see  WlUa,  Dee: 
Dig.  S  707.*] 

Appeal  from  District  Conrt,  Bexar  County; 
J.  li.  Camp,  Judge. 

Action  by  Charlotte  Walker  and  otbera 
against  Lucy  T.  Thornton  and  others  for  a 
construction  of  a  clause  In  the  will  of  James 
T.  Thornton,  by  which  the  testator  devised 
the  remainder  of  his  estate  to  his  son  and 
daughters  and  a  brother,  In  trust  for  the 
children  bom  and  to  be  bom  of  the  son  and 
daughters  nntll  said  children,  respectively, 
become  of  legal  age.  From  a  Judgment  In 
favor  of  plaintiffs,  defendants  appeal-  Af- 
firmed. 


*For  other  cum 


SH  nma  toplo  sad  Mctloa  NDHBSR  In  Dm.  *  Am.  Digs.  1M7  t»  flat*.  *  Reportw  Indtcua 
t  Writ  of  error  denied  by  Supreme  Court 
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<^€Bi,  Brook!  A  Napier  and  Cllntoi  G. 
Blown,  for  ai^tilaiits.  William  Anbrer  and 
HixikB  &  Hides,  for  appdleea. 

JAMES.  G.  J.  ThU  salt  Is  by  th«  trustees 
of  tlie  vUl  of  James  T.  Thornton  wltb  respect 
to  the  property  embraced  In  the  residuary 
clause  of  said  will,  and  by  them  as  the  next 
friends  for  WUllam  Thornton  and  Woodford 
Thornton,  minors,  against  Minnie  Tobln  and 
ber  husband,  John  W.  Tobln,  and  Charlotte 
Walker  and  her  husband,  Geo.  P.  Walker, 
and  Lacy  T.  Thornton,  for  the  purpose  of  hav- 
ing the  court  construe  clause  13  of  the  will, 
in.  ordw  to  determine  what  became  of  the 
shares  of  James  T.  Thornton  and  Lucy  Thorn- 
ton, two  of  the  children  of  James  S.  Thorn- 
txm  and  grandchildren  of  the  testator,  who 
died  while  minors,  after  Minnie  Tbomton, 
the  first  child  of  James  S.  Thomttni,  became 
of  ag& 

The  trial  court  hcdd  that  the  me-flfth  of 
the  resldaum  of  the  estate  (the  testator's 
eon,  James  8.  Thornton,  bting  one  of  his  five 
children)  vested  in  the  children  of  James 
S.  Thornton  at  the  time  Ills  Mat  dilld.  Min- 
nie, became  of  ag^  to  the  exclusion  of  any 
child  bom  attest  that  time ;  that  Minnie  was 
then  entitled  to  receive  her  share,  and  that 
the  others  were  entitled  to  receive  theirs  from 
the  trustees,  as  they,  re^ectlvely,  came  of 
legal  age;  and  that,  In  the  event  any  one  of 
these  died  while  a  minor,  the  share  of  such 
deceased  member  descends  In  accordance  with 
the  statute  of  descent  and  distribution.  The 
said  two  children  of  James  3.  Thornton,  viz., 
James  T.  Thornton  and  Lucy  Thornton,  hav- 
ing been  of  this  class,  and  having  died  dur- 
ing their  minority,  after  Minnie  became  of 
age.  the  court  decreed  accordingly  that  their 
shares  passed  by  the  law  of  inheritance,  and 
their  heirs  and  the  shares  of  such  heirs  were 
decreed  to  be  as  follows:  To  Minnie  Tbom- 
ton, now  Tobln,  and  to  Charlotte  Thornton, 
now  Walker,  «»Vi(kh  of  the  fifth  appertain- 
ing to  the  children  of  James  S.  Thornton 
each,  which  tbey  are  now  entitled  to  receive ; 
to  William  Thornton  and  Woodford  Thorn- 
ton, who  are  still  minors,  each  *io/ioo8  there- 
of as  a  vested  right  and  with  the  right  to  re- 
ceive same  on  becoming  of  age,  respectively, 
and  Lucy  Thornton,  the  widow  of  James  S. 
Thornton,  it*/ioob  thereof,  which  she  Is  now 
entitled  to  receive. 

The  will  Is  sufflciently  set  forth  in  a  former 
opinion  of  this  court  Thornton  v,  Zea,  22 
Tex.  Civ.  App.  609,  55  S-  W.  798,  by  which 
opinion  It  was  held  that  under  said  clause 
ttie  one-fifth  of  the  residuum  of  the  estate 
devised  to  this  set  of  grandchildren  vested 
in  them  all  at  the  time  that  Minnie,  the  eldest 
child,  became  of  age.  That  opinion  was  deliv- 
ered In  the  constmctlon  of  the  will,  and  par- 
ticularly ot  said  dause  13,  but  all  the  cir- 
cumstances had  not  then  arisen,  and  a  con- 
struction of  the  will  was  not  expressly  ob- 
tained, In  refer^ice  to  what  would  be  the 
propn  dispositkm  to  make  of  the  share  of 


one  of  the  minor  grandchildren,  who  abould 
die  vbSlB  yet  a  minor,  after  the  period  of  dis- 
tribution or  dlvUdtm  as  fixed  by  the  dedidon 
In  that  cause. 

Appellant  In  ber  answer  claims  that,  such 
a  child  so  dying,  its  Interest  was  prbspiectlve 
only,  and  had  not  vested,  and  did  not  upon 
Its  death  go  to  the  heirs  under  the  lavra  of 
descent  but  ronalned  In  the  trust  estate  held 
by  the  trustees  for  the  children  of  Jam^  S. 
Thornton ;  that  under  the  will  and  clause  IS 
thereof  Its  Interest  did  not  vest  and  would 
not  have  vested  before  It  reached  21  years 
of  age ;  that  as  Charlotte  Walker,  one  of  the 
children  of  James  S.  Thornton,  Is  now  of 
age,  and  as  there  are  now  only  four  of  the 
children  living,  the  said  Charlotte  Walker 
Is  now  entitled  to  one-fourth  of  the  residuary 
estate  held  by  the  trustees  for  the  children 
of  James  S.  Thornton.  The  position  of  ap- 
pellant, therefore,  is  that  the  minor  children 
of  J.  S.  Thornton  who  have  died  did  not  un- 
der the  will  acquire  title  to  any  part  of  the 
property  that  their  Inherited  title  would  not 
have  vested  in  them  until  they,  respectively, 
arrived  of  age;  that  the  Intention  of  the 
testator  was  that  each  set  of  his  grandchil- 
dren, and  his  grandchildren  only,  should  have 
and  enjoy  the  part  of  his  estate  set  apart  to 
the  children  of  James  S.  Thornton;  and  that 
upon  the  death  of  any  grandchild  of  that 
set  before  reaching  the  age  of  21  its  share 
abould  remain  In  the  bands  of  the  trustees  for 
the  benefit  of  those  remaining.  The  appel- 
lee's position  is  that  the  interest  of  tbe  de- 
ceased, grandchildren  bad  become  vested  In 
them,  and  that  such  interest  descended  as 
the  law  provides  in  cases  of  Intestacy,  and 
appellee  further  pleaded  that  the  question  at 
Issue  here  was  so  adjudicated  and  settled 
by  the  Judgment  In  the  former  cause.  We 
find  from  the  record,  whidi  cont^s  the  jndg- 
maxt  of  the  district  court  and  that  of  this 
court  on  tbe  former  a^teal  that  the  question 
as  to  how  the  interest  of  sncb  minor  decedent 
would  pass,  was  not  there  answered  In  terms, 
nor  considered.  The  oMiditlons  that  go  to 
present  this  question  did  not  «dst  as  tbe^ 
now  do,  snd  It  would  have  been  Judicially 
Inadmissible  for  a  court  to  undertake  to  an- 
Bwer  it  then.  The  deatlis  of  these  two  grand- 
children have  occurred  since  that  decision. 

Under  appellant's  assignments  of  error 
from  1  to  7  the  following  Is  the  proposition: 
"As  James  T.  Thornton  and  Lucy  Tbom- 
ton, children  of  James  S.  Thomton,  deceased, 
and  grandchildren  of  the  testator,  James  T. 
Thornton,  deceased,  died  while  still  minors, 
the  shares  in  the  testator's  residuary  estate 
held  for  them  by  the  tmstees  and  to  which 
said  minors  would  have  been  respectively  en- 
titled had  they  respectively  lived  to  become 
of  legal  age  never  vested  In  them,  but  under 
the  terms  of  the  will  remained  a  part  of  the 
trast  estate,  to  be  held  by  tbe  trustees  for 
such  of  the  children  of  that  class  as  might 
become  of  I^l  age." 
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Onr  condasl<m  concerning  the  will  In  tbla 
pftrtieolar  1b  hb  foUowB:  Ab  waB  In  the 
fortner  opinion,  the  devise  to  the  chlldrai 
of  James  8.  Tborntim  was  a  cmtbigent  one 
at  the  death  of  the  testator,  and  remained  so 
until  the  period  of  distribution,  when  it  be- 
came resolred  into  a  Tested  right  in  them,  and 
the  period  of  dlBtrlbntlon  or  dlrlsion  arrived 
when  MUmle^  the  eldest  child,  reached  her 
majority.  We  have  in  this  record  the  will 
and  all  tbe  facts,  which  the  opinitm  bi  the 
former  cause  shows  were  before  the  court  at 
that  time,  and  the  decision  in  that  caus^  haT- 
ing  recMved  the  approval  of  tbe  Supreme 
Court,  Is  an  nnmlstafeable  and  authoritative 
declaration  of  what  tbe  law  is,  which  is  ap- 
plicable to  tbe  same  question  in  this  case. 
In  80  far,  Oierefore,  as  tbe  position  taken 
appellant  Is  that  the  two  deceased  children 
had  not  acquired  a  vested  title  at  the  time  of 
their  death,  It  cannot  be  sustained. 

Tbe  fact  that  the  will  placed  the  legal 
title  to  the  properiy  In  the  trustees  and  it 
remained  in  fbe  trustees  makes  no  differ- 
ence, for  It  is  clear  that  the  testator  intend- 
ed the  devise  to  be  to  them  merely  for  tbe 
benefit  of  the  grandchildren,  and  It  was  In 
reality  a  devise  to  the  latter.  There  can  be 
no  question,  seriously  made,  that  an  equita- 
ble title  In  property  may  be  the  subject  of 
a  vested  right,  as  well  as  a  legal  title.  Wil- 
liams v.  Williams,  135  Wis.  60,  115  N.  W. 
S42.  We  consider  the  opinion  in  Thornton 
r.  Zea  of  Itself  a  sufficient  anthortty  on  this 
question.  The  rule  for  determining  wheth- 
er a  bequest  or  devise  Is  a  vested  or  con- 
tingent one  Is  that,  when  the  time  of  divi- 
sion Is  of  tbe  substance  of  the  gift,  It  is  con- 
tingent, but,  when  the  time  is  mentioned 
only  as  a  qualifying  clause  of  payment  or 
division,  it  Is  vested.  Crawford  v.  Engram, 
153  Ala.  420.  45  So.  684;  Hall  v.  Ayers,  105 
S.  W.  911,  32  Ky.  Law  Rep.  288.  The  wUl 
now  in  question  disposes  of  a  sliare  of  the 
remaining  property  to  the  trustees  for  the 
benefit  of  children  of  James  S.  Thornton, 
and  the  period  of  distribution;  likewise, 
the  provision  for  the  trustees  withholding 
from  the  minors  their  shares  were  simply 
Incidental  to  the  purpose  of  the  testator,  to 
give  the  property  to  the  grandchildren.  We 
think  wltbout  doubt  that,  on  the  attainment 
by  Minnie  of  her  majority,  the  equitable 
title  to  the  property  became  a  vested  title 
in  tbe  grandchildren,  the  children  of  J.  S. 
Thornton,  subject  only  to  the  retention  of 
the  property  and  Its  accumulations  In  the 
bands  of  the  trustees  in  the  case  of  those 
under  age. 

We  search  this  will  In  vain  for  any  ex- 
pression of  the  testator  directing  how,  on 
the  death  of  a  minor  grandchild,  Its  inter- 
est shall  pass.  In  the  case  of  the  testator's 
children,  he  did  see  fit  to  provide  that  upon 
the  death  of  any  of  them  without  Issue  liv- 
ing such  portion  should  go  to  Ills  other  chil- 
dren, but,  when  It  deals  with  what  he  dis- 
poses of  to  bis  grandchildren,  bis  will  on 


tUa  subject  Is  BUent  Pxesnmftbl^  he  would 
have  made  a  like  direction.  If  h«  intoided. 
or  looked  far  enougb  Into  future  contin- 
gencles  to  contemplate,  such  a  thing  as  a 
similar  disposition  in  the  case  of  grandchil- 
dren. It  is  true  he  intended  the  property  for 
bis  granddiildien,  and. he  so  disposed  ot  it 
primarily,  but  Hie  contingency  of  tbe  deatb 
of  one  of  them  while  a  minor  he  did  not 
provide  for,  and  for  the  court  to  hoUL  that 
the  Interest  of  Bocb  one  to  pass  to  the  sur^ 
Tlvors  of  tbat  set  of  grandchildren  wonld 
be  to  that  extent  making  a  wlU  for  tbe  tes- 
tator. The  above  di^posea  aub8tantlall7  of 
the  ass^mentB  from  8  to  12  incluBlTe. 

The  thlrteotth  aBsignment  of  error  1b  that 
tbe  court  erred  In  not  decre^ng  tbat  tbe 
defendants  C3iarlotte  and  George  Walker 
be  allowed  a  reasonable  sum  for  attorney's 
fees  expended  In  tills  buI^  and  tbat  sncb  al- 
lowance be  paid  out  of  the  property  and 
fnnds  In  the  hands  of  the  trustees  set  aside 
to  tbe  children  of  James  S.  Thornton.  Tbe 
proposition  Is:  "This  is  a  bona  fide  suit 
for  construction  of  the  will  brought  by  tbe 
trustees,  and  Charlotte  Walker,  being  a  bene- 
ficiary who  takes  under  the  will,  is  entitled 
to  reasonable  attorney's  fees  for  asserting 
her  claims  under  the  will."  The  conten- 
tions made  by  appellant  In  this  case  are  ba»< 
ed  upon  the  theory  tbat  the  grandchildren 
did  not,  upon  the  eldest  child  of  James  S. 
Thornton  coming  of  age,  acquire  a  vested 
title,  and  this  cont^tion  Is  an  attack  upon 
the  former  opinion  of  this  court,  which  plain- 
ly holds  that  they  acquired  a  vested  Interest. 
Tbe  legal  consequence  of  such  rule,  there  be- 
ing no  language  in  the  will  from  which  an  in- 
tent on  the  part  of  the  testator  is  discoTered 
to  direct  otherwise.  Is  that  upon  the  d^tb  of 
these  minors  their  Interest  passed  by  tbe  law 
of  inheritance;  The  effort  of  appellant  in 
this  case  was,  we  think,  to  combat  the  mani- 
fest effect  of  what  was  previously  held  In  ref- 
erence to  the  minors'  estate  being  a  vested 
one.  We  conclude  the  court  did  not  err  In 
refusing  to  make  appellant's  attom^'s  fee  a 
charge  upon  the  fund. 

The  fourteenth  and  fifteenth  assignments 
are  not  propositions  of  law  In  themselves, 
and  no  proposition  under  them  is  advanced 
in  tbe  brief.  They  are  not  entitled  to  con- 
sideration. Evidently  their  purpose  Is  di- 
rected to  the  plea  of  res  Judicata.  There 
Is  nothing  in  the  decree  which  makes  it  ap- 
pear that  the  Judge,  before  whom  the  case 
was  tried,  considered  the  matter  of  res  Ju- 
dicata. The  decree  appears  to  construe  the 
will  In  connection  with  tbe  testimony  pre- 
sented, as  an  original  proposition. 

The  writer  takes  occasion  to  state  tbat 
upon  the  copy  of  the  former  opinion  of  this 
court,  as  It  appears  In  this  record,  there  was 
a  notation  that  he  was  disqualified  and  did 
not  sit  There  Is  no  such  notation  in  con- 
nection with  tbe  opinion  as  It  appears  In  tbe 
reports.  Tbe  writer  knows  of  no  reason  for 
bis  disqualification  in  that  nor  In  thla  case. 
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and  bu  tberefora  proceeded  to  di8char|«  the 
doty  that  bu  In  the  laBiilar  oodim  come  to 

Afllnned* 


aAN  ANTONIO  ft  A.  P.  BY.  GO.  t. 
HIDDI^EBBOOK&t 
(Goart  of  GItU  Appeal!  U  Tezaik    Dee.  11* 
190a   Behaarinf  Denied  Jan.  6;  19ia) 

1.  MABrrXB  AND  Sebvart  (|  279*)— Injubies 
TO  SEBVAKT^NBGUaEnCS  OT  FELLOW  BEBV- 
AHTS— BTIDBHCB. 

In  an  action  for  injariea  to  a  brakemaa, 
erfdenoe  heU  Inaoffident  to  chow  negUcenee  on 
the  part  of  the  ensl&eer  and  fireman  caoslng  the 
injariee. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Dea  Dig.  1  279  *] 

2.  MAnsB  aiTO  Sbbtant  (|  288*)— Injuueb 
TO  Sebvaht— QnBBnoir  roe  Jmr— Gohtbib- 
jTtoaj  Neouoencc. 

In  an  action  by  a  brakeman  for  petMnai 
injuries,  whether  he  was  cegllfent  kel%  under 
the  evioence,  for  the  Jory. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  »  1089-1182;  Dec  Dig. 
f  2S&*] 

Appeal  from  District  Court,  Laraca  Conn- 
tfi  M.  Kennon,  Judge. 

Action  by  Edgar  Middlebrooks  against  the 
Ban  Antonio  &  Aransas  Pass  Railway  Com- 
pany. Judgment  for  plaintiff,  and  defend- 
ftnt  aipealiB.   Bereried  and  rradered. 

Fatton  ft  Schwarti,  toe  appellant  Panliu 
ft  BagBdale  and  B.  B.  Allen,  for  appeUee. 

BEESB,  J.  This  la  an  appeal  from  a 
Judgment  of  the  district  comrt  tor  16,500  in 
faTor  of  appellee,  as  damages  for  personal 
Injnrles  alleged  to  haTe  been  rec^ved  by  him 
by  bSTlng  his  foot  caught  and  crashed  be- 
tween the  couplers  or  drawheads  of  two 
cars,  while  he  was  engaged  In  the  perform- 
ance of  bis  duties  as  a  brakeman  in  the 
service  of  appellant  A  motion  for  a  new 
trial  was  made  and  overruled. 

The  <ase,  as  stated  in  the  amended  peti- 
tion, is  tbat  the  train  on  which  plaintiff  was 
a  brakeman  was  at  the  town  of  Moulton,  at 
-which  place  It  was  necessary  to  set  out  a 
water-tank  cw,  on  which  plaintiff  was  rid- 
ing and  which  was  next  to  the  engina 
Plaintur,  for  this  purpose,  uncoupled  the 
car  from  the  car  next  to  it  and  algnaled  to 
the  engineer  and  flrenum  to  go  forward  with 
the  engine  and  task  car,  in  <»der  that  this 
car  might  be  placed  on  the  switch,  where 
K  was  to  be  left  After  uncoupling  the  car 
and  giving  the  signal,  plaintiff  discovered 
that  he  had  not  disconnected  the  air  hose. 
PlalntUt  thai  turned  the  air  cocik  on  the  air 
hose,  and  in  getting  back  to  his  proper  pkice 
on  the  tank  car  the  remaining  portion  of 
tlie  train  which  had  been  uncoupled  con- 
Unaed  to  move  towards  ttie  car  on  which 
plaintiff  was  riding,  bumped  up  against  the 


san^  and  caught  bis  fbot  and  crushed  it 
It  is  alleged:  That  the  engineer  only  par- 
tially obeyed  plainttlTs  tignal  to  go  ahead^ 
and  only  went  ahead  a  short  distance  and 
BtappeA.  That  If  be  had  kqit  on  the  un- 
coupled part  (tf  the  train  would  not  Iwve- 
run  against  the  car  on  which  plaintiff  wa» 
riding.  Appellant  answered  by  genaal  de- 
nial and  general  demurrer,  and  specially  ex- 
cepted that  the  auctions  of  the  petition' 
show  that  the  acd^nt  was  caused  by  plain- 
tiff^ own  negligence,  which  was  also  spe- 
cially pleaded  as  a  defense.  The  court  mv- 
ruled  the  demurrer,  and  upon  a  trial  wltb 
ttie  assistance  of  a  jury  there  was  a  judg- 
ment for  plaintiff  as  above  stated. 

We  conclude  ttiat  the  asalgnm^ts  of  er^ 
ror  to  the  ruling  of  the  court  upon  the  de- 
murrer should  be  overruled. 

The  asBlgnmoits  of  error  as  to  the  Insnffl* 
dency  of  the  evldoice  to  support  the  v^ 
diet  and  judgment  that  they  are  with- 
out evtdaoce  to  saMKHrt  them,  must  be  sus- 
tained. 

The  only  evidence  as  to  the  manner  In 
which  the  acddent  occurred,  and  the  move- 
ment of  the  cars,  is  the  tesUroony  of  appel- 
lee and  the  fireman  «k  the  engine.  The  fol- 
lowing is  the  testimony  of  the  appellee  a» 
to  the  manner  In  which  the  acddoit  occur- 
red, and  the  material  fiuits  connected  there- 
with: 

"I  was  a  brakeman  at  the  time  of  my  in- 
jury on  the  Sap  Ballroad.  I  was  working' 
as  a  student  braluman.  Tlie  duties  of  a 
student  brakeman  are  to  follow  the  instruc- 
tions of  the  conductor;  whatever  be  ssys- 
he  is  to  do  it  I  received  instructifflis  what 
to  do  on  that  trip.  The  work  we  were  to 
do  at  Moultot  that  day  was  to  imload  local' 
and  set  a  car  out  We  were  traveling  south 
from  Cameron  going  towards  Yoakum,  the- 
end  of  the  division.  There  was  a  car  to  be 
set  out  at  Moulton,  and  In  order  to  set  that 
ctir  out  It  was  necessary  for  a  brakeman  to> 
uncouple  the  cars  and  make  a  flying  switch 
and  drop  the  car  in  the  siding.  The  car  to 
be  set  out  at  Honlton  tbat  day  was  a  fiat 
car  with  two  wat^  tanks  on  it  A  flat  car 
Is  about  8  teet  wide  and  28  feet  long  and  is 
attached  to  other  cars  by  coupler  at  each 
end.  The  coupling  pin  is  drawn  by  a  lever 
from  one  «id  of  the  car  to  the  couplings 
when  a  coupling  pin  Is  desired  to  be  drawn 
or  when  a  coupling  is  desired  to  be  made. 
Tbat  lever  is  a  piece  of  iron  about  3  fdet 
in  length  and  thsa  makes  a  kind  of  an  elbow 
with  about  a  foot  for  a  handle^  and  that  1» 
to  lift  the  coupling  pin  and  uncouples  the 
car.  This  lever  Is  right  even  with  the  deck- 
ing of  the  car  right  at  the  top  of  the  car. 
In  uncoupling  a  coupling  it  can  be  made 
from  the  ground,  and  it  can  also  be  made- 
from  the  top  of  a  fiat  car.  After  yon  bare 
made  an  uncoupling  of  a  car  tram  the  bal- 
ance of  the  train,  and  the  air  hose  has  not 


•Tor  other  om<s  see  nn*  toplo  and  metlon  NUMBER  in  Dec.  ft  Am.  Diga.  1907  to  date,  ft  Reporter  Induee 
t  Writ  of  error  denied  by  Supreme  Court. 
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been  disconnected,  In  the  event  of  a  separa- 
tion of  that  car  from  the  remaining  portion 
of  the  train,  the  air  blows  out  of  the  pipe 
and  wastes  the  air  In  the  engine;  the  engi- 
neer loses  his  air.  That  air  can  be  saved 
by  turning  the  angle  cock.  The  angle  cock 
la  situated  sort  of  right  nnder  one  side  of 
the  conpler,  below  and  to  one  aide  of  the 
coupler  about  three  Inches.  That  angle  cock 
Is  a  kind  of  a  trick  70U  turn  just  like  a 
faucet,  only  you  can  Just  turn  It  one  way 
and  let  the  air  go  through,  or  yon  con  turn 
it  back  and  it  will  be  cut  off.  The  handle 
of  that  faucet  Is  about  four  or  five  Inches 
long,  Ton  can  be  on  the  car  or  on  the  ground 
either  one  to  make  that  uncoupling,  to  turn 
oft  the  angle  cock.  I  uncoupled  the  car  In  this 
Instance  at  Moulton,  and  I  was  on  the  left- 
band  side  of  the  train  going  south  at  the 
time  I  uncoupled  it  I  gave  the  go  ahead 
signal  to  the  fireman.  There  was  nothing 
left  undone  at  the  time  I  gave  the  signal 
that  should  have  been  done  by  me  prior  to 
signaling  the  engineer  except  to  uncouple 
the  air  hose.  I  knew  what  would  happen 
with  the  engineer  and  the  air  In  his  train 
if  It  was  permitted  to  be  pulled  apart  rather 
than  to  be  cut  off.  After  I  discovered  the 
fact  that  the  air  was  not  uncoupled,  I  run 
down  and  turned  the  angle  cock  to  save  the 
air  In  the  water  car  and  the  engine,  and  It 
took  me  about  two  seconds  to  do  that.  I 
did  It  as  quickly  as  I  could.  I  succeeded  in 
cutting  off  the  air.  My  signal  had  been 
obeyed.  I  know  that  because  the  car  sepa- 
rated, the  one  that  I  was  on.  from  the  rest 
of  the  train.  I  am  positive  of  that  fact,  that 
they  separated.  In  my  judgment  about  18 
Inches  to  2  feet  space  existed  between  the 
drawheads.  When  I  made  this  uncoupling, 
the  train  had  almost  stopped;  I  couldn't  tell 
whether  It  had  stopped  or  not  It  had  al- 
most come  to  a  atop.  I  caught  the  pin  and 
gave  him  the  si^al  to  go  ahead,  and  that 
signal  was  obeyed.  My  foot  got  caught  In 
reaching  down  to  turn  the  angle  cock  to  save 
the  air  in  the  engine  and  the  water  car.  I 
put  my  foot  in  the  conpler  to  brace  m^lf, 
and  he  stopped  the  engine  and  the  other 
cars  rolled  down  on  me  and  caught  my  foot. 
I  pat  my  foot  In  there  as  a  brace  to  rise  up 
from  off  my  knees,  and  the  other  cax  ran 
down  and  caught  my  foot  while  I  was  in 
that  position. 

"I  had  been  working  for  the  railway  com- 
pany at  that  time  as  a  student  brakeman 
since  January  16, 1907;  I  bad  made  one  run 
for  pay  prior  to  that  time,  on  the  14th  of 
February,  and  this  accident  was  on  the  27th 
of  February.  I  have  no  idea  how  tax  the 
engineer  went  with  the  train  before  be  stop- 
ped. At  the  time  I  started  to  get  up  on  my 
feet  at  the  place  I  did,  with  r^erence  to  the 
signal  Z  had  glToi,  I  thought  the  engineer 
was  going  <m;  I  b^ieved  then  he  was  going 
on.  The  fact  that  the  cars  were  separating 
la  what  led  me  to  that  belief.  If  the  engi- 
neer bad  continued  and  obeyed  my  signal 


and  gone  <m,  my  foot  would  not  have  been 
caught  by  this  train  from  behind,  because  I 
would  have  got  up  if  he  hadn't  stopped  bis 
engine.  I  would  have  been  up  in  one  more 
second  or  more.  I  was  not  on  ihe  groinML 
I  was  on  the  car.  Had  be  moved  forward 
with  the  car  I  was  on.  It  would  have  been 
on  the  side  track.  It  would  have  been  goins 
away  from  the  r^t  of  the  train  and  been 
cut  loose  from  the  engine.  The  duty  of  a 
fireman  In  connection  with  signals  given 
him  by  brakemen  is  that  he  has  got  to  obey 
the  signals  the  same  as  the  engineer,  and. 
be  has  to  give  them  to  the  engineer.  When 
be  sees  a  signal,  he  has  to  communicate  it 
to  the  engineer.  At  the  time  of  my  Injury, 
I  had  been  in  the  employment  of  the  San 
Antwlo  &  Aransas  Pass  Railway  Company 
since  the  16th  of  January,  and  this  occurred 
on  the  27th  of  February.  This  was  the  be- 
ginning of  my  service  with  the  railway  com- 
pany in  that  department  I  had  been  in  the 
employ  of  the  company  some  time  before 
ttiat  as  a  car  repairer,  about  16  months  be- 
fore. The  character  of  my  services  as  car 
repairer  was  looking  after  the  cars  and  fix- 
ing them  up.  I  had  to  fix  all  broken  p^rts 
or  disordered  parts  of  them  and  was  familiar 
with  the  construction  of  cars.  I  know  all 
about  these  couplers.  They  frequently  had 
to  be  repaired  while  I  was  In  that  service, 
and  I  know  ^em  thoroughly.  I  had  been 
16  months  In  that  particular  service  and 
knew  how  the  cars  were  fastened  and  un- 
fastened. It  was  a  flat  mr  with  two  water 
tanks  on  it  that  I  was  on;  don't  know  ex- 
actly the  sl»  of  the  tanks.  Tbey  were  for 
the  purpose  of  transporting  water,  and  I 
guess  they  would  hold  about  1,500  gallons 
each.  They  were,  I  guess,  about  6%  or  7 
feet  across  the  bottom,  and  the  car  was 
about  8  feet  broad. 

"I  didn't  attempt  to  couple  tbese.  can  by 
getting  down  off  the  car.  I  said  it  was  as 
convenirat  and  safe  to  couple  tbem  oa  the 
top  of  the  car  as  to  get  down  and  couple 
them.  This  coupler  is  an  tnstmment  Inrent- 
ed  to  couple  or  uncouple  a  car  without  going 
between  them.  I  did  not  have  to  get  down 
betweon  the  cars  because  tiiat  la  an  Invoi- 
tion  to  prevent  that  necessity;  I  also  could 
have  released  this  code,  whldi  kept  the  air, 
from  the  bed  of  tiie  car,  and  I  ^  do  It  ftum 
the  bed  of  the  car.  It  is  necessary,  In  order 
to  Borate  the  cars,  to  release  boOi  of  them. 
They  would  tear  apart  If  you  did  not  release 
both  of  them.  It  Is  the  duty  of  brakeman  to 
uncouple  and  release  them  both.  In  properly 
uncoupling  a  car  you  wonld  have  to  turn  Ote 
angle  cock  first  I  accldently  forgot  to  do 
that  and  r^eased  the  couple  first,  and  after- 
wards discovered  that  I  hadn't  released  the 
angle  cock,  and  I  did  that  aftmvards.  lbs 
propor  way  would  hare  been  to  release  the 
angle  cock  and  then  uncoupled  the  coupler. 
The  air,  the  steam  that  fills  these  pipes.  It  is 
applied  to  the  brakes  In  some  way  so  as  to 
help  in  braking  or  stopping  the  train,  and  It 
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!■  connected  with  the  engine  by  pipes  that 
are  Joined  together  with  these  couplings. 
Th^  ran  the  length  of  the  train.  When  they 
are  wanted  to  be  uncoupled,  they  tarn  the 
angle  cock  to  keep  this  air  or  steam  from 
«ecapln&  and  then  you  uncouple  the  car.  I 
forgot  to  do  this  at  the  time,  and  I  dlscoT- 
■«ed  that  I  had  not  turned  the  angle  cock  so 
aa  to  save  the  steam,  and  I  got  down  to  do 
that,  and  when  I  did  that  I  went  to  get  up 
and  put  my  foot  between  the  couplers  and 
got  It  cut  I  got  my  foot  caught  by  this  oth- 
«r  train,  that  I  had  uncoupled,  coming  up  on 
me.  They  were  separated  about  18  Inches, 
the  drawhead  of  the  car.  They  could  not 
have  been  more  than  that,  or  they  would 
hare  tamed  loose  the  air.  I  said  then  ttiey 
had  about  come  to  a  standstill.  He  pulled 
his  engine  up,  and  the  cars  moved  down  on 
it  A  kind  of  a  grade  or  slacft  of  the  train 
was  what  pushed  the  cars  down  on  me.  I 
^es8  there  was  not  a  grade  at  the  depot  such 
as  a  train  of  cars  would  run  away  on  at  that 
point.  They  must  have  had  some  Impetus 
from  the  engine  to  have  moved.  It  could  not 
have  moved  up  from  the  air  hose.  The  train 
had  not  stopped  at  the  time. 

"I  gave  that  signal  (indicating  by  wave  of 
the  hand);  that  means  to  move  on.  There 
wasn't  anything  the  matter  with  my  eyes  to 
keep  me  from  seeing  that  that  train  was  mov- 
ing. I  can  see  that  that  pencil  is  moving 
ther&  I  wasn't  paying  any  attention  to  the 
<AT  moving,  the  one  that  was  coming  back; 
I  was  on  the  car  in  front.  I  was  not  looking 
back  towards  the  work  I  was  doing ;  I  was 
tnmlng  the  angle  cock  and  was  looking  where 
I  was  working.  I  was  working  down  there 
betweffl  those  two  cars.  I  was  turning  the 
angle  cock  when  he  stopped  the  train.  I 
didn't  reach  down  between  the  train  and  look 
way  ott  the  other  way.  I  was  looking  down 
towards  the  ground. 

"I  had  a  book  of  rules  furnished  me,  and  In 
that  was  a  rule  requiring  me  not  to  go  be- 
tween cars  for  any  purpose,  and  I  was  famil- 
iar with  those  rules.  I  understood  the  coup- 
ling of  cars  because  I  bad  worked  on  the  con- 
struction of  cars.  I  knew  if  the  cars  came 
together  where  I  put  my  foot  that  they  would 
catch  It,  and  I  knew  It  would  hurt  It  pretty 
bad,  likely  mash  my  foot  I  put  my  foot 
there  In  getting  up,  and  If  the  engineer  had 
kept  going  on  It  wouldn't  have  hurt  It  I 
had  uncoupled  before  I  realized  the  air  hose 
was  not  uncoupled  and  discovered  that  In  a 
hurry  I  Jumped  down  to  do  that,  and  In  get- 
ting up  I  put  my  foot  there  without  think- 
ing. I  knew  it  wasn't  any  proper  place  to 
put  my  foot.  I  knew  that  If  It  came  together 
while,  my  foot  was  there  that  would  crush  my 
foot  I  did  that  Inadvertently  and  unthonght- 
edly.  My  body  never  left  the  top  of  the  car 
in  making  this  coupling.  The  only  portion  of 
my  body  that  was  below  the  top  of  the  flat 
rnr  was  that  portion  of  my  foot  which  ex- 
tended down  to  the  coupling.   I  put  my  foot 


down  there  for  the  purpose  of  bracing  myself 
to  get  up,  and  I  did  that  believing  that  the 
car  upon  which  I  was  riding  was  going  for^ 
ward,  and  It  was  goliv  forward." 

The  fireman  testified :  That  before  getting 
to  Moulton  there  Is  a  long  downgrade  and 
then  an  upgrade:  that  the  momentum  acquir- 
ed by  rolling  down  the  img  grade  carries  Que 
train  to  the  station;  that  upon  Oie  occasion 
in  anwHon  the  tank  car  was  to  be  set  ont  on 
a  side  track  at  Moulton ;  that  this  was  done 
every  other  day ;  that  In  doing  this  the  train 
Is  stopped  at  a  certain  point,  to  allow  the  un- 
coupling to  be  done,  at  which  time  the  en- 
gineer "blows  out"  his  engine,  whldi  requires 
about  two  minutes,  when  the  tank  car  Is  set 
out  on  the  siding  by  means  of  a  flying  switch. 
He  testified:  That  at  the  time  of  the  acci- 
dent he  saw  no  signal  from  appellee  (who  Was 
on  the  same  side  of  the  train  that  the  fireman 
.was,  the  fireman  being  in  bis  cab  on  the  left- 
hand  side  of  the  engine,  and  appellee  on  the 
far  end  of  the  tank  car,  on  the  left-band 
side) ;  that  he  was  not  expecting  any  sig- 
nal to  stop  at  that  place,  as  they  had  not 
reached  the  regular  place  to  stop  and  un- 
couple; and  that  the  train  had  not,  In  fact, 
stopped  until  the  stop  made  wbldi  caused  the 
accident,  as  stated  by  appellee. 

None  of  this  testimony  of  the  fireman  Is 
contradicted  by  appellee,  except  his  state- 
ment that  he  had  not  received  the  go  ahead 
signal  which  appellee  gave,  and  did  not  moTe 
ahead  in  obedience  to  this  signal.  It  Is  not 
contended  that  the  engineer  saw  or  could 
have  seen  this  signal ;  but  the  whole  case, 
as  to  the  negligence  of  appellant.  Is  based  up- 
on the  fact  that  the  fireman  saw  the  signal, 
and.  In  obedience  thereto,  moved  off  with  the 
engine  and  tank  car,  causing  them  to  separate 
from  the  balance  of  the  train  and  then  came 
to  a  stop,  whereby  the  balance  of  the  train, 
unexpectedly  to  appellee,  ran  up  and  caught 
his  foot  In  the  coupling. 

Assuming  that  appellee's  testimony  Is  true 
In  every  particular,  as  to  the  facts  testified 
to  by  him,  his  testimony  that  the  fireman 
saw  and  partly  obeyed  his  signal  Is  his  con- 
clusion from  the  fact  that  the  engine  and 
tank  car  attached  separated  from  the  bal- 
ance of  the  train,  to  the  extent  of  18  Inches, 
the  entire  train  not  having  come  to  a  stand- 
still, but  continued  moving  at  the  time  of 
the  uncoupling,  and  at  the  time  he  put  his 
foot  In  the  coupling,  after  turning  the  angle 
cock  of  the  air  hose.  From  the  statement 
that  It  would  have  taken  him  only  about  two 
seconds  after  giving  the  signal  to  turn  the 
angle  cock  and  get  back  to  his  position  of 
safety  on  the  car.  It  Is  apparent  that  the  en- 
gine moved  only  a  few  feet  after  the  signal 
was  glvem.  The  separation  of  the  car  for 
that  short  space  could  and  would  naturally 
have  followed  the  uncoupling  of  the  train, 
from  the  engine  and  tank  car,  and  this  fact 
afTords  no  basis  for  the  conclusion  drawn 
therefrom  by  appellee  that  the  eoglne  had 
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moved  forward  In  otwdience  to  his  go  abead 
signal.  There  wu  no  neceeslty  for  i^pellee 
to  have  done  this  nnconpllng  before  the  train 
was  atopfied  tot  this  purpose,  and  it  does  not 
appear  that  tiie  fireman  had  any  reason  to 
sai^rase  that  he  would  do  so,  or  any  oocaslOD 
to  be  on  the  lockout  ft>r  signals  at  that  time 
and  place.  As.  we  have  said,  the  entire  case 
as  to  tiie  negligence  of  appellant  rests  upon 
the  fact  that  the  signal  was  seen  and  partly 
acted  upon.  Inducing  appellee  to  thiidt  that 
the  engine  would  go  ahead  and  tlie  cars 
would  continue  to  sevarate.  We  thtaijc  that 
the  conclusion  of  negligence  on  the  part  oi 
the  engines  and  fireman  cannot  be  drawn 
from  this  testimony. 

Upon  another  ground  we  think  On  erldrace 
as  to  negligence  fails.  According  to  antel* 
lee%  testimony,  there  was  no  necessity  for 
him  to  place  himself  in  a  posltlim  where  he 
could  have  been  injured  by  the  cars  coming 
together.  He  uncoupled  tbe  cars  from  lUs 
place  on  the  tank  car  by  means  of  a  device 
provided  for  that  purpose.  Before  dttfng  tbls 
It  was  his  duty  to  dlscounect  the  air  bos& 
Not  only  this,  but  In  disconnecting  the  air 
hose  and  turning  the  angle  code,  aftw  having 
uncoupled  tbe  cars,  both  parts  of  the  train 
still  moving,  and  the  ^stance  between  tbe 
cars  beSng  IS  Inches,  or  at  most  not  more 
than  2  feet,  he  placed  his  foot  in  the  coupler 
of  ttM  car  he  was  on.  He  testlfled  that  he 
did  this  without  thinking,  'Inadvwtently  and 
untboi^tedly.*'  How  can  It  be  said  tiiat 
sndi  a  result,  or  any  like  result,  or  any  In* 
jury  of  any  kind  to  anybody,  could  have  be« 
reasonably  fweseen  as  llk^  to  occur  from 
the  movliq;  forward  of  the  engine  a  few  feet, 
and  then  stoi^ing,  concetti^  that  tiie  flronan 
saw  tbe  signal  and  did  partly  obey  it,  as 
claimed  by  appellee?  Without  tSOM  there 
could  not  be  acti(»iable  negligence. 

It  might  be  seriously  gueetloned  wbeder 
the  act  of  appellee  in  the  circumstances  did 
not  constitute  amtrlbutory  negligence,  as  a 
mattn-  of  law;  but  we  are  of  the  opinion 
that  this  was  a  question  for  the  Jury.  We 
are,  however,  of  the  opinion  that  there  is  no 
evid^kce  to  support  the  verdict,  and  that  the 
Jury  sliould  have  been  instructed  to  return  a 
vwdict  for  defoidant  It  an^ears  conclusive- 
ly to  us,  from  app^ee's  own  testimony,  that 
this  is  simply  an  unfortunate  accident,  lam* 
entable  in  its  consequences  to  appellee^  but 
for  which  no  Uame  can  attach  to  the  persons 
operating  the  engine.  We  liave  not  r^rred 
to  the  contradiction  between  the  testimony  of 
appellee  and  previous  statemmts  made  tq^ 
him,  as  to  the  manner  in  which  the  aceidoit 
occurred.  That  was  a  matter  for  the  Jury. 
Tbe  evidmce  seems  to  have  t>een  fully  de- 
veloped, and  we  can  see  no  good  reason  for 
remanding  the  causb 

The  Judgment  of  the  trial  court  is  reversed, 
and  Judgmoit  la  here  rendered  for  appellant 

Beversed  and  rendered. 
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EBIB  CITZ  IRON  WORKS  v.  NOBLE  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Dec  13» 
1909.) 

1.  Sales  ^  437*)— Bbeach  or  Wabkaittt— 
Set-Oft  in  Aonoir  fob  Pbicb— Bxtcht  or 
Beoovebx. 

A  burn  who.  In  an  action  for  the  balance 
of .  the  pnee,  pleads  breach  of  warranty  and 
damages  therefor,  may  not  recover  the  partial 
payment  made  on  the  delivery  of  the  goods. 
Ed.  Note.— For  other  cues,  sea  Sales.  Cent 
S  1206;  Dea  Dig.  1  437.*} 

2.  Appbjx  aho  Bbbob  <|  172*>— Qdistions 
Reviewable  —  Questions  Not  RAisEn  in 
Tbial  Coobt. 

Where  plafntlff  did  not  present  to  the  trial 
conrt  his  right  to  recover  attorney's  fees,  the 
coart  on  appeal  eoald  not  take  the  matter  of 
attorney's  fee*  into  consideration  in  considering 
the  qnestlon  of  the  ezceaslveneaB  of  a  verdict  for 
defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  1070,  1074;  Dec.  Dig.  I 
172.*J 

8.  DAHAQBS  ($  107*)— ISSUU— BlOHT  TO  IN> 

tebest. 

Interest  may  be  allowed  by  way  of  in- 
demnity as  a  part  of  damages  for  breach  of 
contract,  where  the  amount  claimed  in  the  plead- 
ins  praying  for  general  relief  Is  laid  in  a  snm 
snffident  to  cover  the  loss  at  the  time  of  the 
aecroal  of  the  catise  of  action  and  Interest  there- 
on from  that  date  to  tbe  time  of  trial;  bat 
where  there  is  no  prayer  for  interest  or  where 
the  damages  laid  do  not  Indade  ioterest  in  ad- 
dition to  the  specific  damages  claimed,  there  can 
be  no  recovery  of  interest 

[Ed.  Note.— For  ottier  caaea,  see  Damages, 
Cent  Dig.  I  438;  De&  Digr|lo7.*] 

4.  Tbiax,  (I  260*)— RBrcsAi.  to  Oivn  iNsntro- 

TI0N8  COVEBED  BT  THB  GHAMMt  GIVEN. 

It  is  not  error  to  refuse  instzncUons  cove^ 

ed  by  tbe  main  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  f  651 :  Dec  Dig.  {  260.*) 

5.  Evidence  (f  142*)  —  BiuLaB  Facrrs  — 

Value. 

In  an  action  for  breach  of  contract  to  in- 
stall a  Dumping  plant  on  a  rice  plantation,  re- 
sulting In  the  loss  of  rice  crops,  evidence  of 
the  amount  and  valne  of  crops  raised  by  a  third 
person  on  similar  land  some  SO  miles  distant  is 
admissible  to  show  what  the  yield  on  plaintifTs 
land  would  prohably  have  been  had  the  pumping 
plant  afforded  a  sufficient  supply  of  water  for 
irrigation. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent  Dig.  S  421 ;  Dec  Dig.  f  142.*] 

Appeal  from  District  Court,  Harris  County; 
Norman  G.  Klttrell,  Judge. 

Action  by  the  Erie  City  Iron  Works  against 
W.  C.  Noble  and  another.  From  a  judgment 
for  defendants,  plaintiff  appeals.  Condition- 
ally affirmed. 

Lane,  Welters  ft  Storey,  for  appellant 
Hogg,  Gill  A  Jones,  for  appellees. 

McMBANS,  J.  W.  a  NoUe  and  Wlllett 
Wilson,  defendants  In  tbe  court  bekvw,  belns 
the  ownras  of  a  plantation  near  Edna.  In 
Jatikson  county,  Tex.,  approached  tbe  Brie 
City  Inm  Worln,  plaintiff  in  the  court  btiow, 
for  the  purpose  of  contracting  for  the  por- 


•For  ottasr  eases  see  same  topic  and  section  NUMBER  In  Deo.  ft  Am.  Diss.  U07  to  date,  *  Reporter  Indexes 
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chase  and  erection  by  the  plaintiff  of  a  com- 
plete pnmping  plant  on  Bald  plantation.  They 
explained  to  the  plaintiff  that  they  were  Ig- 
borant  of  tiie  character  of  the  machinery 
necessary  for  that  purpose  and  as  to  what 
would  comtltate  a  complete  pumping  plant 
They  farther  explained  that  they  desired  to 
grow  rice  on  their  land,  and  that  the  rain- 
fall was  not  snfflclmt  for  that  purpose,  and 
that  It  was  Important  to  them  that  the  plant 
be  erected  as  soon  as  possible  and  In  such 
manner  as  to  Innate  their  rice  farm,  otbei^ 
wise  they  would  suffer  damage  should  their 
rice  crop  tall  for  lack  of  water.  Tberenpon 
plaintiff  and  defendants  entered  Into  con- 
tract, wbereiby  the  plaintiff  agreed  to  famish 
the  necessary  machinery  and  erect  the  pump- 
ing plant  on  defendant's  land  for  the  con- 
tract price  of  18.226,  and  the  purchasers 
agreed  to  pay  to  the  contractor  one  half  of 
said  sam  on  arrival  of  the  machinery  at  Edna 
and  the  oOier  half,  91,0^50,  on  Norembw 
15,  1003;  the  deferred  payment  to  bear  7 
,  per  cent  per  annum  Interest  from  the  date 
of  delWery,  together  with  10  per  cent  attor- 
ney's fees  In  case  suit  should  be  brought 
therefor.  Plaintiff,  in  said  contract  war- 
ranted the  machinery  to  elevate  8,000  gal- 
lons ta  water  p«>  minnte  against  a  total  head 
of  55  feet  when  properly  operated  a  com- 
petent person  and  with  the  propw  tntfl,  and 
guaranteed  all  material  and  workmanahlp. 
Defraidants  agreed  to  make  all  excaratlons 
necessary  to  properly  Install  the  plant  to 
fnndsh  the  brick  and  do  the  foundation 
wotk,  and  to  haul  tbe  machinery  from  Edna 
to  the  pumping  site  In  good  order  and  as  re> 
celved,  etc.  Defendants  made  the  first  pay- 
ment for  tbe  plant  bat  declined  to  pay  the 
aecfHid  pfqnnent,  or  to  execute  their  notes 
theretor,  because  th^  claimed  that  they  had 
been  damaged  In  escess  of  that  amount  by 
failure  of  the  plaintiff  to  erect  such  a  plant 
and  within  the  time,  called  for  by  the  con- 
tract. Hence  plaintiff  filed  suit  for  the  bal- 
ance claimed  to  be  due  to  It  together  with 
7  per  cent  Interest  thereon  from  March  28, 
1903,  the  date  of  the  arrival  of  tbe  machinery 
at  Edna,  and  for  10  per  cent,  attorney's  fees, 
and  for  foreclosure  of  certain  liens,  a  further 
reference  to  which  will  be  unnecessary,  also 
claimed  the  sum  of  $80,  made  up  of  certain 
Items  of  machinery  which  plaintiff  claimed 
to  have  famished  the  defendants,  and  for  the 
service  of  one  of  its  men  sent  to  work  on  tbe 
plant  Hie  amount  of  the  Items  going  to 
make  op  the  $85  was  not  allowed  by  the 
jury,  and  no  complaint  as  to  this  Is  urged  by 
tbe  plaintiff.  Defendants  admitted  the  ex- 
ecution of  the  contract  and  the  payment  of 
f  1.662,  denied  compliance  by  plaintiff  In  many 
particulars  with  its  contract  and  pleaded 
breach  of  the  warranty  as  to  the  pumping 
-capacity  of  the  plant  They  further  pleaded 
that  by  reason  of  tbe  alleged  breaches  on 
the  part  of  plaintiff  the  consideration  for  said 
contract  failed,  and  that  they  did  not  owe  ap- 


pellant anything,  but  that  they  had  been  com- 
pelled, by  reason  of  plaintiff's  default  to  ex- 
pend cash,  as  follows : 

Cash  paid  plaintiff  upon  arrival  eC  macbln- 

«r7  at  Edna   |1,W2  60 

Frelgtat  on  parts  ahlpped   608 

Paid  RiclilNrs,  plalntiri  mnployft   10  00 

Merebandlw  at  Bdna   TIB 

Serrlc*  of  Malona   4  15 

Cash  paid  Carruth  at  plaintiff's  raqoart   17  00 

Riohberra  l»ard   17  8E 

Haulinc  extra  whMl  and  fr^sltt   10  00 

E^abor  on  defectlT*  tonodatloni   11  00 

Paid  W.  B.  And«r«DO,  vkslnear,  for  twtlna 

plant,  whldt  did  not  ooiba  up  to  teat.   15  00 

Total  n.792  88 

For  which  sum  they  prayed  judgment 
against  plaintiff.  They  also,  by  further  plea 
In  reconvention,  sought  to  recover  the  value 
of  their  rice  crop  lost  In  1903,  amounting  to 
^,000,  and  for  1904,  amounting  to  and 
also  for  an  additional  sum  of  $1,000,  which 
they  alleged  would  be  necessary  to  expend 
to  complete  the  plant  In  accordance  with  the 
contract  ITjere  was  no  testimony  offered  in 
support  of  this  last  item,  and  defendants' 
claim  therefor  appears  to  have  been  aban- 
doned.  Upon  a  trial  before  a  Jnry  a  verdict 
was  returned  in  favor  of  defendanto  for  the 
sum  of  $1,607.15.  Defendants  having  entered 
a  remlttltar  of  $687J.6,  therein  reducing  the 
amount  of  recovny  to  $1,00(^  a  judgment  for 
defendants  was  entered  f6r  said  snm,  and 
plaintlfl*8  motion  for  a  new  trial,  complain- 
ing, among  other  things,  that  the  verdict  was 
excessive  being  overruled,  plaintiff  has  ap- 
pealed. 

Appellanf  B  first  and  second  assignments  of 
error  complain  that  the  verdict  is  excessive, 
and  that  tba  court  erred  in  allowing  to  d» 
fendanta  an  award  of  damages  wbldi  la  not 
jnstlfled  1^  elthw  the  law  or  the  evldnice, 
nor  authorised  by  the  pleadings  of  defend- 
ants. It  will  be  observed  that  the  specific 
amounts  for  which  defsndants  sue  aggre^to 
$4,667.88.  One  of  the  Items  was  a  claim  for 
$1,662.60,  being  the  amount  agreed  to  be  paid 
by  defendants,  ajid  which  was  paid  by  them 
to  plaintiff  npon  tbe  arrival  of  the  machinery 
at  Edna,  and  which  defendants  sought  to 
recover  from  plaintiff.  Manifestly  this  re- 
covery ought  to  have  been  denied  them,  and 
was  in  fact  denied  them,  by  tbe  court  De- 
ducting this  sum  from  the  total  amount  claim- 
ed leaves  $3,005.88,  for  which  the  jury,  under 
the  evidence,  might  have  found  in  their  favor. 
The  plaintiff  was  entitled  to  a  finding  In  its 
favor  for  the  deferred  payment  of  $1,662.50, 
tbe  balance  of  tbe  agreed  price  for  the  ma- 
chinery, with  7  per  cent,  interest  thereon 
from  March  28, 1903,  which  together  amount- 
ed to  $2,305.80.  Deducting  this  sum  from  the 
$3,006.88,  which  the  jury  might  have  found 
for  defendants,  leaves  $690.68,  which  Is  the 
largest  sum  that  the  Jury  was  authorized, 
under  the  pleadings  and  evidence,  to  find  in 
favor  of  defendants.  The  jury,  however, 
found  the  amount  due  to  defendants  to  be 
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$1,097.15,  and  of  this  sum  there  was  remitted 
(607.15,  leaving  a  balance  of  $1,000,  for  which 
Jadgment  was  entered.  Thus  we  see  that  the 
Judgment  Is  tot  $300:42  more  than  It  should 
have  beoi  onder  the  pleadings  and  evidence. 

But  appellant  contends  that  It  was  entitled 
to  attorney's  fees  of  10  per  cent,  upon  the 
principal  and  Interest  of  the  deferred  pay- 
ment, which  would  amount  to  $232.97,  and 
that  this  sum  should  be  also  deducted  from 
the  amount  of  appellees'  recovery.  Appel- 
lees' liability  to  appellant  for  attorney's  fees 
was  pleaded,  but  It  does  not  appear  that  any 
evidence  was  offered  In  support  of  the  claim 
other  than  the  contract,  which  provides  that 
appellees  should  become  liable  therefor  in 
certain  contiugencles.  However  that  may  be, 
the  charge  of  the  court  did  not  authorize  a 
recovery  for  attorney's  fees,  and  no  special 
charge  requesting  a  submission  of  the  claim 
to  the  Jury  was  asked,  and  no  complaint  of 
the  failure  to  submit  the  question  was  made 
in  the  motion  for  new  trial,  or  presented  by 
any  asElgnment  of  error;  and  we  think  that 
appellant's  contention  that  this  court  should 
take  the  matter  of  attorney's  fees  Into  con- 
sideration In  considering  the  question  of  the 
excesslveness  of  the  verdict  comes  too  late. 

But  appellees  contend  that  they  were  and 
are  entitled  to  interest  upon  the  various 
items  of  damage  pleaded  by  tbem  in  their 
croBB-blU  and  allowed  by  the  jury,  and  that 
when  such  Interest  Is  taken  Into  considera- 
tion the  amount  due  them  far  exceeds  the 
sum  for  which  judgment  was  rendered  In 
their  favor.  There  was  no  prayer  for  IntCT- 
est  upon  the  amounts  sought  to  be  recovered 
by  appellees  in  their  cross-bill ;  but,  as  there 
was  a  prayer  for  general  relief,  it  seems  that 
a  specific  prayer  for  interest  would  not  be 
necessary,  but  that  Interest  may  be  allowed 
by  way  of  Indemnification  as  part  of  the 
damages,  provided  the  amount  claimed  In  the 
pleadings  be  laid  in  a  sufflclent  sum  to  cov- 
er the  loss  at  the  time  of  the  accrual  of  the 
cause  of  action  and  the  interest  thereon  from 
that  date  to  the  time  of  trial.  Railway  Co. 
V.  Addison,  96  Tex.  61,  70  S:  W.  200;  W.  U. 
Tel.  Co.  V.  Garner,  83  S.  W.  433. 

It  will  be  noted  that  the  appellees  pleaded 
specifically  the  Items  of  damage  that  went  to 
make  up  the  total  amount  of  their  claim,  and 
the  aggregate  of  tbese  was  $4,667.88.  One  of 
the  items  was  the  $1,662.50  which  they  had 
paid  plaintlfiF  and  sought  to  recover  from  it, 
which  manifestly  they  had  no  right  to  do, 
and  which  the  court  below  so  Instructed  the 
Jury,  and  of  which  appellees  do  not  complain. 
The  remaining  specific  items  aggregate  the 
amount  the  Jury  must  have  allowed  them,  as 
shown  by  the  figures  presented  by  appellees 
in  their  brief,  and  comprlseH  the  entire 
amount  they  claimed  after  deducting  the 
amount  of  this  payment  to  appellant  Had 
there  been  a  prayer  for  interest,  or  had  they 
laid  their  damages  in  such  a  sum  as  to  in- 


clude the  Interest  In  addition  to  tile  specific 
damages  claimed,  they  would  be  right  In 
their  contention;  but,  having  Called  to  do  ei- 
ther, they  must  be  held  to  a  recovery  of  <nily 
the  specific  damases  sued  for. 

The  court  did  not  err  in  retaslng  to  give 
appellant's  special  charges  Mos.  1  and  2,  a» 
complained  of  In  the  third  and  fourtb  asalsn- 
ments  of  error.  These  Instructions  were  nif- 
fid^tly  covered  by  the  main  charge. 

Nor  was  It  error  to  permit  the  wttnesa 
Boss  Clark  to  testify  to  the  amount  and  val- 
ue of  crops  raised  by  him  in  1903  and  1004 
in  Victoria  county  upon  land  situated  some 
30  miles  distant  from  that  of  appellees.  It 
was  shown  that  the  lands  were  practically 
the  same  as  to  character  and  fertility,  and 
the  testimony  was  admissible  to  show  what 
the  yield  on  appellees'  land  wonid  probably 
have  been  during  said  years  had  the  pump- 
ing plant  been  such  as  to  have  afforded  a 
sufficient  supply  of  water  for  Irrigation. 

We  have  examined  the  other  assignments 
presented  by  appellant  and  are  of  the  (pin- 
ion that  no  reversible  errors  are  shown  up- 
on this  appeal  except  that  raised  by  the  first 
and  second  assignments;  and  for  the  error 
Indicated  the  judgment  of  the  court  below 
win  be  reversed,  and  the  cause  remanded  for 
a  new  trial,  unless  the  appellees  shall  with- 
in 20  days  from  December  9,  1909,  file  in  this 
court  a  remittitur  of  $300.42,  and  in  such 
event  the  Judgment  of  the  court  below  will 
be  affirmed. 


STEGKR  et  al.  t.  BARRETKT.t 
(Court  of  Civil  Appeals  of  T»xas.    Dec.  23; 
190e.   Rehearing  Denied  Jan.  IS,  19ia) 

1.  Appeal  and  Ebbob  (S  1001*)— VEBniCT— 
Conclusiveness. 

A  verdict  supported  by  sufficient  evidence 
Is  conclasive  on  appeal. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  3028-3934;  Dec.  Dig.  f 
1001.*] 

2.  Appeal  and  Ebbob  ({  1070*)  —  Special 
findinos  disreoabded  bt  cocrt. 

Where  the  findiogs  of  the  jury  on  all  the 
issues  and  all  the  items  of  damages  were  sepa- 
rate and  distinct,  the  action  of  the  court  in 
denying  recovery  <hi  a  specified  Item  cured 
errois  as  to  that  item  committed  during  the 
trial. 

[Ed.  Note^For  other  cases,  see  .^ppeal  and 
Error.  Cent  Dig.  H  4231-^3;  Dec.  Dig.  | 
1070.*] 

8.  DAUAOES  (S  228*)— REMlTflTtm. 

A  remittitur  of  special  damages  cures  er- 
rors in  respect  thereto  occnrriog  in  the  trial. 

[Kd.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  SS  076-579;  Dec.  IMg.  |  228.*] 

4.  TatAL  (J  365*)  —  Special  Findirqs  — Na- 
ture. 

Findings  of  the  jury  on  special  Issues  should 
be  treated  as  in  chancery  practice,  and  the  court 
may  set  aside  any  particular  finding  of  damages 
as  not  being  legally  reeoranble,  au  accept  and 
base  the  judgment  mi  the  xemalnl&f  flndings. 

[Ed.  Note.— For  other  eases,  see  Trial,  Dee. 
Dig.  S  865.*] 
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&  Bf  A8RS  Am  SsBTAJTT  81^)— "InDKmiii- 

ENT  COHTBACTOB." 

Where  the  operator  of  a.  comsheller  em- 
ployed the  owner  of  a  traction  engine  to  aasiat 
ID  shelling  com  and  to  furnish  jwwer  for  the 
work  at  a  specific  sum  per  day  for  the  use 
of  the  engines  and  for  his  services,  the  own- 
er being  sabject  to  the  orders  of  the  oper- 
ator and  liable  to  be  discharged  at  an;  time, 
the  owner  was  not  an  "independent  contractor,' 
bat  was  the  servant  of  the  operator,  for  whose 
acts  the  operator  was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  CenL  Dig.  S  12^7 ;  Dec.  Dig.  S  31S.* 

For  other  definitions,  see  Words  and  Phraaea, 
vol.  4.  pp.  3542,  3543 ;  vol.  8.  p.  7686.] 

6.  APFEAI.  and  EbROB  (I  1068*>— HAB1ILB88 
EBROB— EBBONBOnB  IlVBTBUCTIONS. 

Where  the  jury  returned  only  verdict 
that  conld  have  been  rendered  legally,  the  er- 
ror in  a  diaige  Bnbmltting  an  issoe  was  not 
reversible. 

[Ekl.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  fi  4227;  Dec.  Dig.  i  1068.*] 

7.  TBE8PAS8  a  14*}— IHJUBT  10  PBOFEBTT— 
LlABILITT. 

One  trespassing  on  the  land  of  another  by 
statiwing  an  engine  thereon  and  operating  ft 
(or  his  own  beneot  is  liable  for  the  destruction 
of  property  by  fire  set  by  sparln  from  the  en- 
gine. Irrespective  <^  Us  negligence. 

[Ed.  Not&— For  other  cases,  see  Trespass. 
Dec.  Diff.  I  14.*] 

8u  Lattdlosd  and  Tenant  <{  75*)— Sale  ot 

Leasehold. 

A  leasehold  cannot  be  sold  without  the  con- 
sent of  the  landlord,  and  it  has  no  market  value. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant,  Cent.  Dig.  {|  222-229;  Dec.  Dig. 
I  75.*1 

9.  Trespass  (|  50*)— Destruction  or  Prop- 

KBTT— MEABURE  OV  DAMAGES  TO  LESSEE. 
In  an  action  against  trespassers  for  the 
destmction  by  fire  of  improvements  of  a  lessee 
on  leased  premises,  under  a  lease  providing  that 
the  leasehold  shall  not  be  assigned  or  sahlet, 
the  court,  in  the  absence  of  proof  to  the  con- 
trarr,  may  assume  that  the  property  has  no 
market  valn&  and  may  cmfme  the  Jury  In 
determining  toe  damages  to  fair,  aetual  Taiue. 

[Ed.  Notfc— For  other  cases,  see  TTespaas, 
Dec.  Diff.  f  Sa*] 

10.  Damages  (J  69*)— Interest— Tortb— De- 
struction OP  Proprbtt. 

One  suing  for  the  negligent  destmction  of 

aroperty  by  fire  may  recover  interest  from  the 
ate  of  the  loss. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  137-140;  Dec  !»»  f  60.*] 

11.  TRiAt  (1  351*)  —  Speciai,  Verdict  —  Re- 
QUEBrp—NECEssiTT— Findings  op  Court. 

In  the  absence  of  any  request  that  the 
jury  make  the  finding,  the  court  may,  under  the 
statute  relating  to  special  verdicts,  make  a  find- 
ing of  interest  on  toe  damases  awarded  by  the 
jury  making  separate  and  distinct  findings  on 
all  items  of  damages. 

[Ed.  Note.— For  other  cases,  see  Trial,  CenL 
Dig.  H  834-839;  Dec.  Dig.  i  851.*J 

12.  APPEAL  anh  Ebbob  d  l(JB8*}—'HAnaxM 
Ebbob. 

Where  tiie  evidence,  In  an  action  for  the 
loss  of  property  by  fire,  showed  negligence  in 
setting  the  fire-  and  authorized  a  jad^ent  on 
that  gnrand,  the  error,  if  any.  on  the  issue  of 
promise  to  Indemnify  ivainst  loss,  was  not  re- 
Tersible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Srror,  Cent.  Dig.  {  4034;  Dec.  Dig.  |  1028.*] 


Appeal  from  District  Court,  Fannin  Conn* 
ty ;  Ben  H.  Denton,  Judge. 

Action  by  W.  L.  Barrett  against  J,  P.  Steg- 
er  and  others.  From  a  Judgment  for  plain- 
tiff, defendants  appeaL  Affirmed. 

On  October  14,  1008,  certain  bnlldlngs  and 
personal  property  tberein.  owned  by  appellee 
and  located  on  certain  premises  leased  by 
him  for  a  term  of  years  from  the  true  owner, 
were  destroyed  by  fire.  He  sued  appellants 
for  tbelr  value,  claiming  that  they  ne^lgent- 
ly  and  wrongfully  entered  as  trespassers  on 
his  premises,  and,  over  his  continued  objec- 
tion and  without  tals  consent  at  and  before 
the  Injnry,  located  and  operated  thereon  a 
traction  steam  engine,  which  was  not  eqnip- 
ped  with  any  spark  arrester  or  other  reason- 
ably sufficient  means  to  prevent  the  escape 
of  fire  or  sparlu  therefrom,  and  negligently 
operating  the  engine  caused  It  to  emit'  Are 
and  qurlEs,  which  set  fire  to  and  destroyed 
his  property.  Appellants  answered  by  gener- 
al denial,  plea  of  contrlbatory  negligence, 
and  a  want  of  liability  because  the  Injury 
was  not  caused  by  their  act,  but  by  the  act  of 
an  independent  contractor.  The  case  was 
tried  to  a  Jury,  and  upon  their  special  find- 
ings a  judgment  was  entered  for  appellee. 

The  findings  of  the  jury  on  ali  Issues  ot 
the  case  being  adverse  to  appellants,  and 
their  findings  being  supported  by  sufficient 
testimony  la  the  record,  we  are  bound  by 
such  findings,  as  being  within  the  function  of 
the  Jury.  As  found  by  the  jury,  and  such 
findings  here  are  sustained  In  deference  to 
their  verdict,  the  appellee's  prepay  was  de- 
stroyed by  fire  by  means  of  sparks  emitted 
from  the  traction  steam  engine  wrongfully 
placed  at  the  time  on  appellee's  premises  by 
appellants,  and  negligently  equipped,  as  hav- 
ing no  spark  arrester  or  other  reasonably 
safe  means  of  preventing  the  escape  there- 
from of  live  aparlts,  and  uegHgently  operated 
In  sudi  condition  by  appellants  through  their 
servant,  Jim  James,  in  charge  thereof.  The 
appellants,  as  found  by  the  Jury  and  support- 
ed by  the  evidence,  at  the  time  ot  the  Injury 
were  upon  appellee's  premises,  and  had  sta- 
tioned and  were  (grating  for  their  benefit 
and  use  the  traction  engine  In  question  there- 
on, without  appellee's  consent  or  permission 
and  over  his  continued  protest  and  objection 
and  IntfstoKe  of  its  removal,  and  the  finding 
Is  supported  that  appellee  was  not  guilty  ot 
negligence  proximately  causing  the  Injury, 
and  the  amount  of  the  Judgment  Is  sustained 
by  the  evidence. 

B.  L.  Agnew  and  Thurmond  &  Steger,  for 
appellants.  McOrady  &  McMahon,  for  ap- 
pellee. 

LEVY,  J.  (after  stating  the  facts  as  above). 
Appellants  by  several  assignments,  1,  2,  6, 11, 
21,  and  22.  here  grouped  by  us  for  ruling, 
complain  of  the  rulings  of  the  court  in  re- 
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«pect  to  the  claim  of  appellee  for  damages 
for  tbe  lessened  valne  of  his  leasehold  and  Its 
use  to  him  because  of  the  destruction  of  the 
buildings  thereon.  Tbe  court  submitted  spe- 
cial Issues  to  tbe  Jury,  and  tbelr  findings  on 
all  Issues  and  Items  of  damages  were  sepa- 
rate and  distinct  findings.  The  Jury's  find- 
ings on  the  lessened  value  and  use  of  the 
leasehold  were  by  the  court,  when  he  entered 
tbe  judgment,  excluded  and  not  allowed  as 
a  recovery  to  appellee.  This  final  action  of 
tbe  court  was  tantamount  to  a  finding  In 
favor  of  appellants  on  this  particular  Item  of 
damage  claimed  by  appellee,  and  operated, 
we  think,  to  cure  all  errors.  If  errors,  In  re- 
spect to  tbe  questions  presented  on  this  ap- 
peal, and  no  Injury,  by  the  rulings,  could  be 
held  In  tbe  case  to  result  to  appellants.  The 
finding  being  separate  and  Itself  definite,  and 
a  recovery  therefor  being  denied.  It  eliminat- 
ed previous  errors  In  respect  thereto,  as  much 
so  as  remittitur  would  Id  cases  of  excessive 
damages.  It  Is  the  established  rule  that  a 
remittitur  of  special  damages  cures  all  errors 
In  respect  thereto  occurring  In  the  trial.  The 
court  In  this  case  had  the  power  to  set  aside 
and  hold  for  naught  this  particular  finding  of 
damages  by  the  Jury,  as  being  In  his  opinion 
not  legally  recoverable,  and  to  accept  and 
then  base  tbe  Judgment  on  the  remaining 
findings  of  the  Jury.  Findings  on  special  is- 
sues are  unlike  a  general  verdict  We  quote: 
"Findings  of  a  Jury  upon  special  Issues  are 
not  to  be  regarded  In  the  light  of  a  verdict, 
but  should  be  treated  as  la  chancery  prac- 
tice."  Adklns  V.  Ware,  85  T^  577. 

The  appellants  plead  that  Jim  James  own- 
ed, operated,  and  controlled  the  engine  under 
■an  independent  contract  with  them,  and  that 
rthey  had  no  control,  and  were  not  responsible 
for  his  acts  or  omissions.  Appellants  by  their 
third,  eighth,  twelfth,  and  fifteenth  assign- 
ments contend,  in  effect,  that  in  tbe  case 
James,  as  a  matter  of  law,  was  an  ind^pend- 
«nt  contractor,  and  not  a  servant  of  appel- 
lants. By  the  tenth  assignment  It  Is  claimed 
the  issue  submitted  to  the  Jury  In  this  respect 
was  as  worded  erroneous.  The  court  submit- 
ted to  the  Jury  the  finding  as  to  whether 
James  was  an  independent  contractor  with 
Appellants,  and  they  found  In  tbe  negative. 
Tbe  evidence  shows  without  conflict  tliat  ap- 
pellants were  using  a  gasoline  ei^ine  for  pow- 
er In  sbelllDg  corn  at  their  sheller,  and  It 
would  not  properly  do  the  work.  Until  they 
«ould  get  other  power  of  their  own,  they  em- 
ployed Jim  James,  the  owner  of  the  traction 
«nglne  in  question,  to  assist  in  shelling  the 
corn  and  to  furnish  the  power  and  do  tbe 
work,  agreeing  to  pay  him  $3  per  day  for  the 
use  of  the  engine  and  for  his  services,  and 
appellants  agreeing  to  furnish  fuel  and  wa- 
ter. Appellants  placed  the  engine  on  appel- 
lee's premises.  The  employment  of  James 
was  not  for  any  special  time,  but  at  tbe  op- 
tion of  appellants  by  the  day.  It  would  not 
taave  t>een  error,  we  think,  for  the  court  to 
liavft  held,  as  a  matter  of  law,  the  evidence 


being  conclusive,  that  James  In  operating  tbe 
engine  was  the  servant  of  appellants,  acting 
within  the  scope  of  his  authority,  and  f^r* 
whose  acts  in  the  case  appellants  would  be 
liable.  Railway  Co.  v.  Couch,  121  a  W.  189; 
O'NeUl  V.  Blase,  94  Mo.  App.  648,  68  S.  W. 
7m :  26  CyC  1548,  note  19.  He  was  laboring 
by  the  day,  assisting  them  in  shelling  tbelr 
com,  subject  to  their  orders,  liable  to  be  dis- 
charged at  any  time,  and  working  at  tlielr 
win.  In  view  of  the  other  facts,  his  owner- 
ship of  the  engine  becomes  immaterial.  Ap- 
pellants furnished  the  water  and  fuel,  and  di- 
rected him  when  and  where  to  operate  It.  If 
the  Issue  submitted  to  the  Jury  as  worded 
was  erroneous  as  assuming  that  James  was 
a  servant  of  appellants,  it  was  not  reversible 
error,  as  no  other  finding,  we  think,  could 
legally  have  been  returned.  This,  therefore. 
Is  sufficient  answer  to  the  assignments,  an/} 
they  are  overruled.  Even  if  n^llgence  ia 
tbe  case  had  not  been  shown,  which  we  think 
has  clearly  be^  done,  appellants  being  tre»- 
passers,  as  It  appears,  on  the  premises  of  ap- 
pellee, they  might  be  held  liable  In  the  case, 
regardless  of  their  or  James'  negligence. 
Wood  V.  Pacolet,  80  S.  0.  47,  61  S.  E.  93; 
Tiffin  V.  McCormack,  34  Ohio  St  638,  32  Am. 
Rep.  408.  See  Frazler  v.  Bedford,  66  S.  W. 
673;  Railway  Co.  v.  Dooley,  85  Tex.  Civ. 
App.  364,  80  S.  W.  666. 

By  the  fourth  assignment  it  Is  contended 
that  the  court  erred  In  refusing  tbe  q}eclal 
charge  instructing  the  Jury  that  "the  meas- 
ure of  plaintiffs  damage  by  loss  of  bis  im- 
provements was  fair  market  value  at  the 
time  they  were  burned,  or.  If  they  had  no 
market  value,  then  their  fair  value  to  bim." 
The  court  instructed  the  Jury  to  ascertain 
and  find  from  the  evidence  the  "fair  actual 
value"  on  the  day  of  the  burning  of  the 
buildings.  The  improvements  were  located 
on  leased  premises,  as  It  appears.  The  lease 
contract  in  evidence  expressly  provided  that 
the  leasehold  should  not  be  assigned  or  sub- 
let As  a  matter  of  law,  a  leasehold  cannot 
be  sold  without  the  consent  of  the  landlord, 
and  consequently  has  no  market  value.  Uos- 
er  V.  Tucker,  87  Tex.  94,  29  S.  W.  1044. 
Such  things  are  not  usually  sold  on  the 
market  In  the  absence  of  proof  to  tbe  con- 
trary, as  in  this  case,  the  court  was  author- 
ized, as  a  matter  of  law,  we  think,  to  assume 
that  such  property  has  no  market  value;  and 
In  confining  the  jury  to  "fair  actual  Talne" 
the  charge  was  in  accordance  with  the  evi- 
dence, and  there  was  no  reversible  error  In 
refusing  the  special  charge.  Railway  Co.  v. 
Nicholson,  61  Tex.  560;  Sinclair  v.  Stanley, 
64  Tex.  67;  Railway  Co.  v.  Holllday,  65  Tex. 
621. 

By  the  eighteenth  assignment  it  Is  con- 
tended that  the  court  erred  in  allowing  in- 
terest on  tbe  Judgment  because  the  Jury  did 
not  find  Interest  in  their  verdict  Appellee 
prayed  for  interest,  and  was  entitled  to  in- 
terest from  the  date  of  loss.  Watklns  v. 
Junker,  90  Tex.  584,  40  8.  W.  U.  A»  au- 
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thorlsed  by  the  statato  rdatlng  to  special 
T(>rdlcts,  tbe  court  wu  authorized  to  make 
:e  flndliis>  of  Interest  In  tbe  absence,  as  In 
tills  case,  at  a  request  on  tbe  i»rt  of  appel- 
lants to  bare  tbe  jury  make  tbe  finding.  In 
tbe  absence  of  a  request  on  the  part  of  ap- 
pellants for  such  finding,  there  was  no  re- 
versible error.  Moore  t.  Plerson,  100  Tex. 
113,  W  S.  W.  1132. 

The  afth  and  thirteenth  assfgnments  are 
oremled.  Bven  if  it  sboold  be  held  that 
appellants'  promise  to  Indemnify  against  loss 
for  being  allowed  to  remain  on  tbe  premises. 
If  made,  would  not  estop  them  from  showing 
a  want  of  liability,  yet  the  errors  assigned 
fD  this  respect  could  not  operate  as  reveral- 
ble  error,  because  tbe  evidence  clearly  es- 
tablMkes  negligence  and  authorizes  a  judg- 
ment npon  that  ground,  and  without  the 
r'Mstion  of  their  promise  of  indemnity.  If 
aby.  being  omaldered.  Tbe  findings  on  the 
seTeivl  Issues  were  separate,  and  appellants 
defended  and  offered  evidence  on  tbe  ques- 
tion of  negligence,  and  were  not  deprived  of 
tbelr  right  In  this  respect 

All  the  other  assignments  have  been  con- 
sidered, and  were  ordered  overruled. 

Hie  Judgmrait  was  ordered  afflimed. 


FIRStT  NAT.  BANE  OF  EAOLB  LAKE  v. 
ROBINSON. 

(Court  of  Cfvll  Appeals  of  Texas.    Nor.  24, 
190a    On  Ifotioo  for  Rehearing,  Jan.  12, 

1910.) 

1.  Bnxs  AND  Notes  (|  254*)— Dibchabok  or 

ISDOHSEBr— "IITSOLVEWCT"  OT  MAKEB. 

"Insolvency"  of  tbe  maker  of  a  note,  so 
u  to  excuse  the  bolder  from  suing  tbereon  at 
the  request  of  the  indorser,  is  an  absence  of 
property  of  the  debtor  ont  of  which  tbe  debt 
an  be  made  bj  exeentioii. 

TEd.  Note.— For  other  cases,  see  Bills  and 
Kotes.  Dec.  Dig.  |  254.* 

For  other  defiultioDB,  see  Woi^  and  Phrases, 
Tol.  4,  pp.  8847-3653 ;  vol.  8,  p.  7689.] 

2.  Biixs  AND  Notes  (|  516*)— Dischasqx  of 
Ikdobseb— I  wsoLVENcr— Evidence. 

In  an  actioa  by  the  holder  against  the  tn- 
doner  oi  a  note,  in  which  the  indorser  dalm- 
«d  a  release  because  of  tbe  failure  to  sue  the 
maker,  evidence  held  sufficient  to  show  that 
the  maker  was  insolvent,  excusing  suit  by  the 
kolder. 

„[Ed.  Note.r-Fw  other  cases,  see  Bills  and 
Notes,  Dec.  Dig.  I  5ia*] 

On  IMotioD  for  Rehearing. 

3.  Evidence  d  158*)— Second  art  Evidence— 
IssoLVEHCT- PrnxiON  IN  Bankbuptct. 

To  show  that  a  person  is  insolvent,  sec- 
ondary evidence  tliat  ae  bad  filed  a  petition 
in  bankmptcy  and  turned  over  his  pro^rty 
to  the  trustees  is  impn^r. 
„[Ed.  Note.— For  other  eases,  see  Evidence, 
Deci  Dig.  1. 188.*} 

4.  Bnxs  AND  NORB  (t  462*)— IdABIUTT  OT 

iNDoun— IssoLTsircnr  or  aLuoa— Piaad< 

iiro. 

In  an  action  by  the  bolder  of  a  note,  ma- 
turing September,  190T,  against  an  indorser 
vithout  suing  the  maker,  toe  petition  alleged 


that  the  maker  had  filed  a  petltira  In  bank- 
mptcy on  November  8,  1907,  and  was  sdjudi- 
cated  Insolvent  and  bankrupt  and  pxayed  for  a 
judgment  snlnst  the  Indorser,  as  bs  was  the 
only  party  thereto  who  was  then  solvent.  Beldt 
that  the  petition  sufficiently  allayed  the  In- 
solvency  off  tbe  maker  at  the  time  of  maturity  of 
the  notes. 

[Ed.  Note.— For  other  eases,  ass  VOIm  and 
Notes,  Dec  Dig.  |  462.«1 

6.  PLEADINO  (I  72*)— STATBHXltT  IN  PBATD^ 
E^ITECT  AS  AI.LE0AT10N. 

Where  the  prayer  for  relief  in  a  petition 
contains  a  statement  of  the  fact  on  whk^  it  is 
intended  to  base  A  prayer  for  rdfef,  It  is  en- 
titled to  be  given  us  fores  and  eflact  of  an 
allegation. 

[Ed.  Note.— For  other  coses,  see  Plesdli^, 
Dec.  Dig.  I  72.»] 

6.  Exemptions  (i  40*)— Diamond  Rino. 

Under  the  statute  exempting  wearing  ap- 
parel, a  diamond  ring  worn  on  the  finger  is 
exempt  from  ezecutioo. 

[Ed.  Note.— For  other  casas,  see  Exemptions, 
Cent.  Dig.  |  49;  Dec  Dig.  i  Ml*] 

Appeal  from  Colorado- Gonnty  Court;  J.  J. 
Bfansfield,  Judge. 

Action  by  the  First  NatitHul  Bank  of  Eagle 
Lake  against  S.  S.  Bobioscm  on  a  note.  Frmn 
a  Judgment  for  defendant,  plalntUf  appeals. 
Reversed  and  rendered. 

Strickland  &  Boos  and  Adklns  &  Qrem, 
for  an^llant.  Carothers  &  Brown,  for  ap- 
pellee. 

JAMES,  G.  J.  The  action  Is  npon  a  note 
executed  by  R.  E.  Walker  and  J.  F.  Canaday 
payable  to  S.  S.  Robinson,  or  order,  for  9250, 
due  on  or  before  September  1,  1007,  which 
note  was  for  value  indorsed  in  blank  by 
Robinson  to  the  bank  on  or  about  September 
11,  1907.  Tbe  bank  brought  this  action  on 
January  9,  1908,  against  Robinson,  ailing, 
among  other  things,  that  when  said  note  ma- 
tured Canaday-  was  insolvent  and  a  nonresl- 
deut  of  Texas,  and  that  Walker  bad,  on  No- 
vember S,  1908  (meaning  November  8,  1907, 
BB  clearly  appeara  from  the  context),  filed  a 
petition  In  tbe  United  States  District  Court 
at  Houston  to  be  adjudicated  a  bankrupt 
and  was  by  said  court  adjudltnted  insolvent 
and  a  bankrupt  Tbe  prayer  was  for  Judg- 
ment against  tbe  defendant  Robinson.  The 
defendant  pleaded,  besides  a  general  denial, 
that  on  or  about  April  2,  1908,  he  required 
plaintiff  by  notice  in  writing  to  forthwith  in- 
stitute suit  on  tbe  note  and  against  Canaday 
and  Walker,  and  two  terms  of  the  county 
court  elapsed  without  any  suit  brought 
against  the  makers,  by  reason  of  which  the 
defradant  Is  discharged  of  liability.  Tbe 
court  found  as  facts  on  September  11,  1907, 
Robinson  indorsed  and  sold  tbe  note  to  the 
bank,  aud  that  in  AprU.  1908,  he  gove  the 
bonk  the  written  notice  alleged,  and  that  two 
terms  of  tbe  county  court  having  Jurisdic- 
tion have  since  elapsed,  and  no  suit  has  been 
filed  as  required,  and  that  Walker  was  sol- 
vent at  the  time  of  the  maturity  of  tbe  note. 


*For  other  cases  sea  sama  bvto  and  lacthio  NUHBBa  In  Dec.  ft  Am.  Diss.  U07  to  data^  A  Rajwrter  Indexes 
124S.W^12 
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&iid  has  been  solvent  at  all  times  since.  Up- 
on tbls  finding  Judgment  was  rendered  for 
tbe  defendant  Tbe  court  made  no  finding 
as  to  Ganaday,  wblch  was  unnecessarr,  If 
Walker  was  solvent,  as  was  ascertained. 

Tbere  Is  a  stat^ent  of  facts,  and  we  tblnk 
tbe  finding  as  to  tbe  "solvency"  of  Walker, 
as  tbat  term  Is  used  In  tbe  statute,  cannot 
be  sustained.  Tbe  sense  In  wblcb  tbe  term 
"Insolvency"  Is  used  la  defined  to  Smitb  & 
Co.  V.  Ogerbolm  to  be  tbe  absence  of  proper- 
ty of  the  debtor  out  of  wblcb  a  debt  may  be 
made  by  execution.  Now,  Walker  testified, 
and  It  Is  an  undisputed  fact,  tbat  on  or  about 
November  7, 1007,  be  filed  a  petition  In  bank- 
ruptcy; that  be  bad  turned  over  all  bis 
property  to  tbe  trustees  In  bankruptcy,  and 
tbe  same  Is  still  In  tbelr  bands.  Walker  fur- 
ther testified  that  at  the  time  of  tbe  trial  be 
had  about  80  head  of  cattle  which  were 
mortgaged  for  tbe  purchase  money,  but  tbls 
transaction  did  not  take  place  until  about 
July  1, 1908,  wblcb  appears  to  have  been  long 
after  this  suit  was  filed.  Upon  the  above 
evidence.  Walker  was  clearly  Insolvent  In 
the  meaning  of  tbe  statute,  and  defendant 
had  no  defense  In  tbe  fact  tbat  Walker  bad 
not  been  sued. 

As  to  Canaday,  the  Judge  made  no  finding. 
As  to  blm  Walker  testified  tbat  be  was  Inti- 
mately acquainted  with  blm  and  did  not 
know  of  any  property  tbat  he  bad  then  or 
since  the  execution  of  tbe  note,  and  be  never 
had  any  property  that  witness  knew  of  ex- 
cept a  diamond  ring  which  he  wore,  and  that 
be  did  not  know  of  his  whereabouts,  except 
that  witness  bad  received  two  letters  from 
blm  from  Missouri.  The  witness  Stephens 
testified  tbat  Canaday  bad  no  property  that 
he  could  find ;  that  he  had  made  Inquiry,  bat 
could  not  find  any,  but  made  no  inquiries 
outsldeof  Colorado  county;  tbat  bis  residence 
was  unknown  to  witness.  Leesemau,  the 
county  clerk  of  Colorado  county,  testified  that 
he  had  examined  bis  records  back  four  years, 
and  they  disclosed  no  property  In  the  name 
of  Canaday ;  that  he  is  personally  acquaint- 
ed with  Canaday.  and  never  knew  or  heard 
of  his  owning  any  property  subject  to  exe- 
cution. Strickland  testified,  when  the  note 
was  placed  In  bis  bands  for  collection,  tbat 
Canaday  was  not  In  Eagle  Lake,  and  bad  not 
been  for  a  long  time ;  tbat  witness  went  to 
Houston  looking  for  him  and  could  not  find 
blm ;  tbat  his  residence  was  unknown  to  wit- 
ness ;  tbat  be  bad  known  him  a  long  time  and 
never  knew  of  his  owning  any  property; 
that  be  bad  made  Inquiry  of  Dr.  Norrls  if 
Canaday  bad  any  property,  and  Norrls  re- 
plied tbat  he  did  not  know  of  any,  that  he 
had  a  debt  against  blm,  and  be  had  never 
been  able  to  collect  It;  also  of  Frank  Ste- 
phens, whose  reply  was  the  same  as  tbat  of 
Norrls;  and  be  had  made  inquiry  of  others, 
and  all  told  him  tbat  they  did  not  know  of 
any  proi>erty  that  Canaday  bad. 

Tbe  above  Is  all  of  the  testimony  on  the 
subject,  and,  tbougb  the  Judge  made  no  flndr 


ing  thereon,  there  is  no  room  for  any  other 
finding  than  tbat  Canaday  was  insolvent  or 
notorlonsly  so  at  all  times.  The  diamond 
ring  worn  by  blm  was  exempt  from  execution 
under  tbe  statute.  In  our  opinion. 

We  conclude  tbat  tbe  Judgment  should  be 
reversed,  and  Judgment  rendwed  here  tn 
favor  of  appelant  on  the  note. 

Reversed  and  rendered. 

On  Motion  for  Bebesring- 

It  Is  claimed  by  appellee  tbat  there  was 
no  legal  evidence  tbat  Walker  was  Insolvent, 
and  that  tbe  court  correctly  found  tbat  be 
was  solvent  He  says  tbat  the  court  ruled 
out  the  documentary  evidence  offered  by  Rob- 
inson to  prove  that  Walker  filed  a  petition  In 
bankruptcy  and  was  adjudicated  a  bankrupt. 
This  mling,  we  find,  was  made,  and  the  docu- 
ments excluded ;  tbe  court  sustaining  certain 
objections  thereto. 

However,  Walker  testified  as  set  forth  in 
the  main  opinion,  consisting  of  his  statem^t 
that  he,  on  or  about  November  7,  1007,  filed 
a  petition  in  bankruptcy;  tbat  be  tamed 
OYec  all  his  property  to  trustees  In  bank- 
ruptcy; tbat  tbe  same  was  still  in  their 
hands ;  that  bis  property  amounted  to  about 
$65,000,  and  his  llabUlUes  to  about  $41,000; 
tbat  he  has  now  about  80  bead  of  cattle; 
tbat  he  borrowed  tbe  money  from  Mrs. 
Stafford  to  buy  them  with,  about  July  1, 
1908,  and  gave  her  a  mortgage  on  them ;  and 
that  said  cattle  are  tbe  only  property  be  has 
had  since  the  filing  of  his  petition  for  bank- 
ruptcy. 

It  appears  from  the  record  tbat  appellee 
objected  to  certain  of  the  above  testimony  of 
Walker,  and  bis  objections  were  overruled. 
Tbe  objections  went  to  so  much  of  his  testi- 
mony as  stated  tbat  he  bad  filed  a  petition  In 
bankruptcy  In  tbe  federal  court  at  Houston 
on  or  about  November  7,  1907,  and,  as  stated, 
tbat  be  had  turned  his  property  over  to  trus- 
tees in  bankruptcy,  and  same  Is  still  in  tbelr 
hands.  Appellee  claims  that  said  facts  should 
have  been  shown  by  certified  copies  from  the 
proper  court  and  not  by  this  secondary  evi- 
dence; and  In  connection  with  this  motion 
asserts  that,  although  tbe  court  admitted  tbe 
evidence,  when  It  came  to  rendering  Judg- 
ment it  practically  excluded  it  from  consid- 
eration. The  record  does  not  show  this.  It 
probably  was  Improper  to  admit  secondary 
evidence  of  tbe  petition  In  bankruptcy,  and 
that  Walker  bad  turned  over  his  property  to 
trustees  In  bankruptcy.  But  In  referraice  to 
bis  solvency  Walker  testified  to  more  than 
said  two  facts,  and  outside  of  those  facts  his 
testimony  was  not  objected  to  and  not  contro- 
verted. It  certainly  was  proper  for  him  to 
testify  tbat  from  on  or  about  November  7. 
1907,  an  interest  in  certain  cattle,  which  he. 
obtained  about  July  1,  1008,  was  tbe  only 
property  be  had.  If  we  eliminate  his  state- 
ment so  far  as  it  refers  to  the  petition  In 
bankruptcy  and  the  transfer  to  trusteee,  and 
adopt  what  was  left»  there  was  soffldait  left 
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to  show  that  he  was  without  any  property  at 
the  date  material  In  this  case,  and  this,  as 
before  stated,  would  be  unoontroverted.  But 
appellee's  brief,  in  order  ta  show  us  that 
Walker  was  solvent  and  the  finding  of  the 
court  supported,  cites  and  relies  upon  what 
Walker  stated  concerning  his  bankruptcy. 
This  is  a  quotation  from  the  brief :  "Walker 
testified  that  on  November  7,  1007,  he  filed  a 
voluntary  petition  in  bankruptcy,  and  that 
his  property  then  amounted  to  about  $65,000, 
while  his  debts  amounted  to  about  $41,000. 
That  about  July  1.  1908,  he  owned  80  head 
of  cattle  which  were  mortgaged  for  an 
amount  not  stated."  It  la  evident  that  the 
court  did  not  Ignore  this  testimony  as  claim- 
ed, but  that  it  based  its  finding  of  Walker's 
solvency  upon  it,  Just  as  appellant  has  un- 
dertaken in  his  brief  to  support  the  finding. 
Whetber  it  be  considered,  or  not,  the  result 
l8  that  Walker  appeared  to  be  insolvent  at 
the  material  date,  and  this  was  the  only  find- 
ing warranted. 

We  think  there  is  in  plalntlBfs  pleadings 
all^ation  tliat  the  makers  of  this  note  were 
insolvent  at  all  material  dates.  The  date  of 
the  maturity  of  the  note  as  extended  appears 
to  have  been  on  or  about  January  1,  1908. 
The  suit  was  filed  January  9, 190a  The  orig- 
inal petition  Is  not  in  the  record,  and  we  do 
not  know  what  it  alleged.  The  am«ided  peti- 
tion on  which  the  trial  was  had  was  filed 
July  21.  190&  It  alleged,  as  to  Walker,  that 
on  the  8th  of  November,  1907,  be  filed  a  [>e- 
tltlon  in  bankruptcy  and  was  adjudicated  in- 
solvent and  a  bankrupt  This  was  intended 
to  be  and  was  practically  an  allegation  that 
he  was  Insolvent  at  that  time.  The  prayer 
of  the  same  pleading  asked  for  Judgment 
aEflinst  Bobinson,  "as  he  is  the  only  party 
thereto  who  is  now  solvent"  While  this  oc- 
curs in  the  prayer,  it  Is  nevertheless  the 
statement  of  a  fact  upon  which  It  was  in- 
tended to  base  a  prayer  for  relief,  and  it  Is 
mtitled  to  be  given  the  force  and  effect  of 
an  allegation.  The  supplemental  petition,  as 
we  construe  It,  contains  a  direct  allegation  of 
foct  that  Walker  was  actually  and  notorious- 
I7  insolvent  at  the  time  of  the  maturity  of 
the  note  as  ntoided.  The  same  Is  eQually 
aM>Ucable  to  Oanaday. 

Ai^Iee  endeavors  to  show  that  this  sup- 
plemental petition  contained  only  matters  of 
demnrrer  and  no  all^ttons  of  facts.  The 
Tartons  ftcts  set  up  and  stated  in  this  sup- 
pl^nentol  petition  were  evidently  inteuded  to 
meet  the  allegations  In  clause  3  of  tbe  an- 
■wer»  and,  this  being  so,  we  r^ord  tbe  form 
lo  which  the  pleading  was  drawn  as  wholly 
immaterial.  It  closed  wititi  a  prayer,  not 
inarel7  that  the  clause  be  stricken  out,  but 
that  'teid  dause  be  stricken  out,  and  that 
Irialntiff  recover  Judgment  as  prayed  for." 

As  to  Oanaday  having  a  diamond  ring 
which  he  wore,  we  fall  to  appreciate  the  rea- 
soning which  would  subject  It  to  execution. 


If  worn  by  tbe  owner,  it  was  a  constituent 
part  of  bis  attire,  and  to  our  Judgment  is 
within  what  tjfe  Li^lslature  meant  to  include 
by  the  term  "wearing  apparel."  Kings  are 
customarily  worn,  and  under  appellee's  the- 
ory of  the  exemption  a  sheriff  wltb  an  execu- 
tion could  remove  the  pendants  from  a  lady's 
ears,  or  a  badge  from  the  veteran's  coat 
Uotlon  overruled. 


INTEatNATlONAIi  &  G.  N.  BY.  00  v. 

KENT.t 

(Court  ot  Civil  Appeals  of  Texas.    Dec.  18, 
1909.    Rehearing  Denied  Jan.  8,  1910.) 

1.  RaHiBOadb  ^  282*)— iNjuBiEs  TO  pERSona 
AT  Stations— CoNTBiBXJTOBT  Negltqence. 

In  an  action  for  injuries  to  plaintiff,  struck- 
by  a  benage  truck  on  defendant's  depot  plat- 
form, evidence  held  sufficient  to  make  the  ques- 
tion of  his  contrlbntoiy  negligence  one  for  the 
Jury. 

[Bd.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  |  817;  Dec.  282.*] 

2.  RAILBOADS  (S  278*>— iNJtTBIES  TO  PEBSONS 

AT  Stations— AssuMPTiOK  of  Rise. 

Where  the  ptaintlfl,  a  hotel  keeper,  was  in- 
jured while  standing  on  d^endant's  depot  nlat- 
form,  with  the  knowledge  and  consent  of  de- 
fendant's servants,  as  bad  been  hU  custom  for 
15  months,  to  solicit  custom  for  bis  hotel,  by 
bein?  struck  in  tbe  back  by  a  loaded  bafrgage 
tmcK  pushed  mpidly  tlirongb  the  crowd,  he 
cannot  be  held  to  have  assumed  the  risk,  where 
he  had  never  seen  the  truck  moved  at  that 
time  or  in  that  manner  before. 

[Ed.  Note. — For  other  cases,  see  Railroads, 
Cent  Dig.  K  891-900;  Dec.  Dig.  S  278.*] 

3.  RArLBOAOS  (S  274*)— OPEBATION— iNJtTBIES 

TO  Pebsoks  at  Stations. 

Where  a  hotel  keeper  was  on  defendant's 
depot  platform,  with  tbe  knowledge  and  consrat 
of  the  railway  company's  employ^,  as  bad  been 
bis  custom  for  some  time,  to  solicit  custom  for 
his  hotel,  it  was  the  duty  of  the  empl<v£s  to 
exercise  ordinary  care  to  pievettf  Injuring  him. 

[Ed.  Note. — For  other  cases,  see  Railroads. 
Cent.  Dig.  |§  868-872;  Dec.  tig.  S  274.*] 

Appeal  from  District  Court,  Hill  County; 
W.  a  Wear,  Judge. 

Action  by  H.  S.  Kent  against  tbe  Interna- 
tional &  Great  Northern  Railway  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

King  &  Morris  andr  Baker  ft  Baker,  for  ap> 
pdlant  Frader  A  ShnrtlefC,  for  appellee. 

TALBOT,  J.  Appellee,  Kent,  sued  the  ap- 
pellant to  recover  damages  for  personal  In- 
juries Inflicted  upon  him  while  he  was  on 
appellant's  depot  platform  at  the  town  of 
Mertens  in  Hill  county,  Tex.,  through  the 
negligence  of  one  of  aintellant's  servants. 
The  defendant  answered  by  geaaeral  demur- 
rer, general  denial,  contrlbutoxy  negligence, 
assnmed  risk,  and  that  appellee's  injuries 
wore  tlie  result  of  an  accident.  The  case 
was  tried  before  a  Jury,  and  vndict  and 
Judgment  r^ideied  In  favor  of  appellee  for 
the  sum  of  $6t200,  from  which  at^llant  pros- 
ecutes this  appeal. 


"For  otltar  cam  see  Mm«  toplo  and  Mctlon  NUUBKR  in  i>eo.  ft  Am.  Digs.  IWf  to  date,  *  Kaportw  IndczM 

t  Writ  of  error  denied  by  Snpreme  Court 
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The  material  faeU  are  aa  followB:  Appel- 
lee waa  'Qm  proprietor  of  a  hotel  In  the  tows 
of  Mortens,  and  regnlarly,  for  16  or  16 
montha  prior  to  hla  Injnriea,  had  been  In 
ttie  habit  of  going  upon  aj^llant'a  dqiot 
platform  at  aald  town  In  company  frith  hte 
cnatomers  to  aaalat  them  In  getttng  off  on 
appellant* a  trains,  to  aolldt  cnstomera  from 
Incoming  trains,  and  to  ctmduct  them  to  his 
hotel.  This  habitual  nee  of  appellanfa  plat- 
form by  appellee  was  without  any  objection 
whatever  on  Its  part,  bat  knowingly  permit- 
ted and  aoqnieaced  In.  On  the  night  of  De- 
cember 190T*  pursnant  to  the  cnstom  slat 
ed,  appellee  went  to  appellant's  said  depot  In 
comjtany  with  one  of  hia  guests,  aBslstlng  In 
carrying  hla  b^age,  who  Intoided  to  and 
did  become  a  passenger  of  appellant;  and 
while  standing  on  llie  platform,  Just  Imme- 
diately after  the  arrival  of  one  of  appel- 
lants passenger  trains,  soliciting,  or  for  the 
purpose  of  soliciting  guests  for  his  Iiotel,  ap- 
peHee  was  struck  in  the  anwll  of  the  ba<& 
with  the  end  of  a  heavily  loaded  tin<A,  or 
by  tibe  baggage  or  boxes  on  the  tnick,  and 
knocked  down  and  snlously  Injured.  The 
track  at  the  time  appellee  was  struck  was 
being  rapidly  pushed  backwards  by  one  of 
appellant's  agents  engaged  in  the  pwfonn- 
ance  of  the  railway  company's  business,  and 
throng  quite  a  crowd  of  people  standing  or 
walking  on  the  platfwm.  Appellant  w&a 
guilty  of  netflgence  in  pushing  the  truck 
against  appellee  in  the  manner  stated,  and 
as  the  proximate  result  thereof  appellee  re- 
ceived a  gash  or  cut  in  his  forehead,  extend- 
ing to  the  brae,  and  a  voy  s^ous  and  prob- 
ably permanent  Injury  to  his  spinal  column. 
The  appellee  was  not  guilty  of  c(mtrlbntory 
n^llgence,  wt  did  be  assume  tlie  risk  of  the 
injuries  received. 

Appellants  first  assignment  of  error  com- 
plains that  the  court  erred  In  refusing  to  give 
the  following  Instruction:  "It  appearing 
from  the  evidence  in  this  case  that  the  plain- 
tiff Is  guUly  of  contributory  negligence,  as 
a  matter  of  law,  yon  will  find  for  the  defend- 
ant" From  the  record  it  appears  that  this 
charge  was  given,  but  evidently  the  Indorse- 
ment thereon  to  tliat  ^ect  is  a  clerical  «r- 
ror  of  the  clerk,  and  we  shall  treat  it  as  hav- 
ing beoi  refused.  It  is  so  treated  by  the 
briete  of  boOi  parties.  The  charge  seems  to 
have  been  predicated  upon  the  authority  of 
the  cue  of  Railway  Company  t.  Edwards, 
100  Tex.  2«,  93  S.  W.  lOe,  and  the  statement 
of  the  appellee  in  which  he  said:  "I  had  been 
going  there  in  that  same  Iwslness  between 
fifteen  and  eighteen  months.  They  hod  the 
same  ll^ts  there  that  night  th^  usually 
had.  I  knew  that  The  car  afforded  very 
Uttie  ligrht  on  the  outside  of  the  car.  It  af- 
forded some  light  I  also  knew  that  Mr. 
Dew  was  In  the  habit  of  backing  the  trw^s 
after  loading  them.  If  I  had  been  looking 
for  tlie  trufto  I  aiq^KMS  I  could  have  seen 
them,  and  if  I  had  been  listening  for  the 
trucks  I  could  have  heard  them.  I  knew  it 


waa  dariL  I  had  a  lantern  and  I  knew  the 
agent  had  a  lantern.  Ur.  Morris  Dew  had 
been  there  four,  or  five,  or  six  months,  don't 
know  how  loi^.  I  had  seen  him  handle 
those  same  trucks  bef«e  in  the  same  way 
frequently."  In  addition,  howew,  to  the 
testlnumy  quoted,  appellee  testified:  "I  said 
that  I  had  seen  thoee  tracks  backed  there 
Ur.  Dew  many  times  before.  I  lud  never 
seen  the  trucks  batiked  there  while  the  train 
was  still  Btanding  there,  and  the  crowd  still 
there  <m  the  platform.  It  waited  until  tiie 
train  had  1^  At  that  time  the  trucks  were 
loaded  witti  trunks  and  baKsge  and  express. 
The  train  was  standing  there  at  that  time, 
bad  its  engine  headed  south.  The  train  was 
BtUl  there  at  the  platform  at  that  time.  Mor- 
ris Dew  was  moving  the  trucks  north  at  the 
time  they  stmck  me,  and  In  my  direction." 
The  case  is  deariy  distlnfulshable  firom  the 
case  of  Railway  Co.  v.  Edwards,  supn.  It 
appear*  from  the  opinion  in  the  latter  case 
that  Edwards  was  struck  by  the  oiglne  of  a 
passing  train  at  the  crossing  of  a  public 
country  road  over  the  railroad  and  the  evi- 
dence without  contradiction  showed  that  he 
walked  along  the  road  at  night  aivxoaching 
the  railroad  obllqu^,  with  his  sidB  toward 
it,  until  be  came  near  the  crosdng  when  be 
turned  with  the  road  across  the  track  and 
was  struck  as  he  reached  the  center  tboeof. 
The  train  waa  visible  by  its  electric  head- 
light upim  a  straight  track  fbr  a  mllem  more 
before  It  reached  the  crossbig,  and  the  noise 
of  Its  motion  was  plainly  andlUe.  Edwards 
admitted  that  before  stepping  on  the  track 
he  neither  looked  nor  listened  for  the  train, 
althou^  he  waa  fiunlliar  with  the  crossing 
and  knew  of  the  firequent  passing  of  trains, 
and  that  he  oould  have  seen  and  heard  had 
he  done  sa  It  farther  appears  that  Dd- 
wards  relied  alone  upon  the  fact  tiiat  the 
whistle  was  not  blown,  nor  the  hell  rung  as 
required  by  the  statute,  idalming  that  he  was 
listening  for  those  signals,  and  because  he 
did  not  hear  them,  did  not  look  for  the  train, 
nor  pay  any  attention  to  the  noise  of  the 
train. 

In  this  state  of  the  record  the  Supreme 
Court,  after  ataUng  the  well-Bettled  role  *^t 
a  traveler  approaching  a  railroad  crossing 
must  exercise  ordinary  prudence  In  going  up- 
on the  track  to  see  that  he  may  do  so  with 
safety,"  held,  in  effSct,  that  Edwards  exo- 
deed  no  care  whatever  to  avoid  Qie  collialtm, 
and  <^wed  no  excuse  whatever  for  his  ftill- 
ure  to  do  so ;  that  "while  p«sons  oring  a 
railway  crossing  have  the  right  to  e^ect 
that  the  law  requiring  signals  will  be  obeyed, 
thhi  Is  not  a  substitute  fOr  the  duty  of  exuv 
dslng  care  for  themselTes  and  th^  are  not 
excused  from  that  duly  1h«  teolt  of  the 
other  party."  In  tiie  case  at  bar  appellee 
waa  upon  appellanl^s  dn>ot  platftHrm,  at  the 
time  he  was  Injured,  with  the  knowledge,  ac- 
quiescence, and  imtOied  permlssiim  cf  appel- 
lant, if  not  Ite  invitation,  soliciting  guesta 
for  his  hottf  in  the  manner  and  way  in  iriiich 
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It  bad  been  done,  withoot  acddent  or  Injury 
to  blm  for  15  or  16  montbs.  He  bad  never 
seen,  daring  all  thU  time,  tbe  tmA  backed 
along  or  over  tbe  platform  wblle  tbe  crowd 
was  tbere  and  tbe  train  still  standing  at  tbe 
depot,  as  was  the  case  on  this  occasion ;  and 
especially  in  view  of  tbe  fact  that  a  number 
of  appellant's  passengers  were  on  tbe  plat- 
form, to  whom  it  owed  tbe  highest  degree  of 
care  not  to  Injnre,  the  moving  of  the  truck 
through  them  as  was  done,  was  not  to  be 
expected  by  appellee.  According  to  bis  tes- 
timony the  work  of  moving  the  baggage,  ex- 
press, etc.,  on  tbe  trucks  previous  to  this 
time  had  been  done  after  the  people  at  the 
depot  bad  dispersed  and  the  train  gone. 
Prom  the  testimony  of  Morris  Dew,  tbe  agent 
of  appellant  who  pushed  tbe  truck  against 
appellee,  it  may  fairly  be  Inferred  that  he 
was  moving  the  truck  at  an  uuusuai  time  and 
with  unusual  haste,  as  Indicated  by  the  tes- 
timony of  appellee.  He  said,  "I  loaded  this 
five  hundred  or  six  hundred  pounds  on  that 
truck  88  quick  as  I  eould.  The  boys  were 
up  at  the  depot  waiting  for  me  to  get  through 
as  qul<^  as  I  could,  and  go  with  them. 
•  •  •  I  and  the  other  boys  were  prepar- 
ing to  go  up  and  ring  tbe  school  bells  and 
church  bells,  and  ring  out  the  old  year,  when 
I  got  through  work.  I  was  trying  to  get 
through  my  work  as  quldE  as  I  could  and  go 
with  them.  When  I  got  down  to  the  station 
tbere  I  found  tbe  train  was  twenty-five  mln- 
ntea  late.  Just  as  soon  as  the  trucks  were 
loaded  I  backed  those  tracks  right  through 
the  crowd  of  people.  •  •  •  I  could  have, 
if  I  wanted  to  take  the  time,  pulled  the 
trucks  around  and  pulled  them  through  the 
crowd.  In  pulling  tbe  trucks  that  way  I 
could  have  seen  whether  or  not  tbere  was 
anybody  in  tbe  way.  It  wbuld  have  taken 
more  time  to  have  pulled  them  around.  I 
did  not  do  It  that  way  that  night  ♦  •  • 
I  knew  that  the  platform  was  a  place  where 
people  frequently  assembled  whenever  trains 
came  in."  TJnder  these  circumstances,  If  ap- 
pellee was  required  to  ke^  a  lookout  to 
save  himself  from  being  struck  and  Injured 
by  the  truck,  of  which  we  have  grave  doubts, 
we  think  It  cannot  be  said,  as  a  matter  of 
law,  that  be  was  guilty  of  contributory  neg- 
ligence; that  he  offered  no  such  excuse  f<u: 
falling  to  look  and  listen  for  the  truck  as 
entitled  him  to  have  tbe  question  of  whether 
or  not  he  was  guilty  of  n^Ugence  proxi- 
mately contributing  to  his  Injuries  submitted 
to  the  jury  for  tbetr  determination.  Cham- 
bers V.  Dallas  Con.  Elec  St  Railway  Co., 
120  S.  W.  582. 

The  fourth  assignment  of  error  complains 
that  tbe  court  erred  In  refusing  to  instruct 
the  jury,  at  appellant's  request  as  follows: 
"Tou  are  Instructed  that  tbe  plaintiff,  H.  8. 
Krat  assumed  the  risk  of  being  Injured  at 
tbe  time  and  place  he  was  injured,  and  un- 
less you  find  that  the  Injury  was  Intention- 
ally inflicted,  or  was  tbe  result  of  gross  neg- 
ligenoe,  or  the  wUlful  or  reckless  disregard 


of  plaintiff's  presmce,  yoa  will  find  for  the 
defaidant"  We  think  this  t^rge  was  prop- 
erly refused.  Appellee  was,  at  least,  a  li- 
censee and  not  a  trespasser  upon  appellant's 
depot  platfonn.  He  bad  notoriously,  and 
with  the  actual  knowledge,  permission,  and 
implied  consent  of  appellant's  agmts  In  cm- 
trol  of  said  platform  and  d^t  house  at  Hw- 
tens,  constantly  son^^t  and  secared  upon 
said  t^atform  for  15  or  16  montlu,  from 
among  appellant's  passengers  arriving  there, 
guests  for  bis  hotel.  From  such  permlssiTe 
use  of  its  platform,  appellee's  presence  there, 
at  the  time  he  was  Injured,  for  the  purpose 
of  soliciting  customers,  could  reasonably  be 
expected  by  appellant's  agents,  and  they  owed 
him  the  duty  of  exercising  ordinary  care  to 
avoid  Injuring  him.  Especially  Is  this  true 
since  appellee's  Injuries  were  tbe  result  of 
tbe  active  negligence  of  appellant's  agent  in 
driving  the  truck  against  him.  and  not  tbe 
passive  n^ligence  of  billing  to  ke^  Its  plat- 
form In  a  safe  condition.  In  this  respect  as 
well  as  in  tbe  fact  that  no  such  use  had  been 
made  of  Its  premises  by  Poet  with  the  rail- 
way company's  knowledge,  acquiescence,  or 
Implied  consent  as  was  made  by  appellee  of 
appellant's  platform,  tbe  case  Is  clearly  un- 
like the  case  of  Post  v.  Texas  ft  Pac.  Ry.  Co., 
decided  by  this  court  and  reported  In  23  s. 
W.  708.  In  that  case  It  did  not  appear  that 
Post  had  ever  been  to  the  railway  company's 
depot  before  tbe  night  be  was  injured  to  se- 
cure boarders,  and  while  it  was  shown  that 
be  was  there  at  the  invitation  of  an  employe 
of  tbe  company,  it  was  not  shown  that  It  was 
within  the  scope  of  such  employe's  agency  to 
Invite  boarding  house  keepers  to  the  depot  to 
solicit  customers.  Tbe  railway  company  had 
constructed  a  platform  around  Its  depot  about 
four  feet  high,  and,  in  leaving.  Post  fell 
from  It  and  was  injured.  In  affirming  the 
judgment  of  the  district  court  this  court 
said:  "The  appellant  was  at  tbe  depot  solely 
on  his  own  business,  wltb  whldi  tbe  railway 
company  was  In  no  way  concerned,  and  was 
under  no  duty  to  appelant  (Post)  to  kec{>  its 
depot  In  a  safe  condition ;  that  if  It  could  be 
said  appellant  was  at  the  depot  by  Invitation 
of  tbe  railway  cominny's  agrait  there  was 
nothing  to  show  that  such  invitation  was 
within  tbe  scope  of  bis  authority  so  as  to 
bind  the  company."  That  Is  a  materially  dlf- 
fer^t  case  from  tbe  one  now  before  us,  and 
the  principle  therein  announced  Is  not  ap- 
plicable to  tbe  facts  of  tbe  present  case.  We 
have  not  discussed  the  case  from  the  stand- 
point as  we  probably  might  safely  have  done, 
that  appellant's  depot  grounds,  by  reason  of 
the  general  use  to  which  they  are  appri^rl- 
ated,  are  quasi  public,  and  that  inasmuch 
as  appellee  accompanied  one  of  his  guests  to 
appellant's  depot  who  intended  to  and  did 
become  a  passenger  of  appellant  for  tbe  pur- 
pose of  assisting  him  In  carrying  his  baggage 
and  to  see  blm  depart  as  well  as  to  meet  and 
so  assist  such  customers,  as  he  might  secure, 
to  bis  hotel,  he  was  as  rightfully  upon  the 
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platfoim  as  the  paafleiisws  tbmuelTM.  83 
Cye.  762;  Tobin  r.  Portland,  etc,  By.  Co., 
59  Me.  183,  8  Am.  Rep.  41S.  We  taave  pre- 
ferred to  rest  our  dedsloa  vpon  tiie  gronnd 
that  appellee  was  a  license^  nnder  such  clr- 
camstancea,  as  required  the  ezerdse  of  ordl- 
naxy  core  on  appeUant'a  part  not  to  Injure 
him.  However,  in  the  case  of  Tobin  Ball- 
way  Co.,  suprst  It  was  held  that  a  hadunan 
carrying  passengers  to  the  railway  company's 
depot  for  transportation  and  aiding  them  to 
alight  upon  the  platform  of  the  company  was 
as  lawfully  on  the  platform  as  the  passengers 
aligfathig. 

The  assignment  that  the  rerdict  Is  excess- 
ive will  be  ov&rmled.  The  evidence  is  suffi- 
cient to  warrant  the  conclusion  that  appel- 
lee by  the  n^lgence  of  an>ellant  as  charged, 
not  only  received  a  severe  scalp  wound,  but 
a  serious  permanent  Injury  to  his  spinal  col- 
umn, which  has  and  wUl,  probably,  cause 
him  much  pbydcal  and  mental  pain,  and 
largely  impair  his  capacity  to  labor  and  earn 
money. 

We  have  found  no  reversible  error  in  the 
record,  and  the  Judgment  of  the  court  below 
la  therefore  afBrmed. 


LESSOFF  v.  GORDON. 
(Court  of  Gvil  AivealB  of  Teua   Dec.  10, 

i.  Parent  and  Child  ($  13*)  —  Tobtb  of 
Child. 

A  father  is  not  liable  for  tbe  torta  of  his 
child  committed  without  his  knowledge  or  cod- 
sent  and  not  In  tiie  coarse  of  hla  employment  of 
the  child. 

[Ed.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  ||  146,  147 ;  Dec  Dig.  S  13.*] 

2l  Pabeht  and  Child  (I  13*)— Tobts  op 

Child. 

A  father's  liability  for  the  acts  of  bis  dild 
done  In  the  course  of  his  employment  of  tbe 
child  Is  governed  by  tbe  rules  applicable  to  the 
relation  of  master  and  servanL 

[Ed.  Note.-— For  other  cases,  see  Parent  and 
Child,  Cent  Dig.  H  146,  147;  Dea  Dig.  i  13.*] 

3.  Masteb  and  Skbvant  ^  802*)— Liabili- 
ties FOB  INJUBIES  TO  THIBD  PEBSON— ACTS 
OF  SEBVANT. 

A  master  is  not  liable  for  acts  of  his  serv- 
ant yrUcti  are  unauthorized  and  not  within  tbe 
real  or  apparent  scope  of  the  employment. 

[Eld.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  DiK-  S§  1217-1219;  Dee.  Dig.  $ 
302.*] 

4.  pabent  amd  child  (g  13*)— tobts  of 
Child. 

A  minor,  in  tbe  absence  of  bis  father  and 
without  his  knowledge  or  authority  and  against 
the  express  wiebes  of  bia  mother,  attempted  to 
pen  a  cow  which  ran  Into  plaintiff.  The  boy 
did  not  have  charge  of  the  cow  and  had  never 
attended  her,  except  to  feed  her  ooeaaionally. 
Held,  that  his  acts  were  not  within  the  scope  of 
any  duty  or  service  so  as  to  render  the  father 
liable. 

[Kd.  Note.— For  other  cases,  see  Parent  and 
Child,  Cent.  Dig.  H  14«.  147;  Dec  Dig.  |  13.*] 


Appeal  from  District  Court,  Galveston 
County;  Lewis  Fisher,  Judge. 

Action  by  Adelia  Lessofl  against  S.  P.  Gor- 
don. From  a  Judgment  for  <tefendant,  plaln- 
tltf  appeals.  Affirmed. 

W.  F.  Kelly,  for  appellant 

McMEANS,  J.  Suit  by  appellant,  Adella 
Lessoff,  against  appellee,  S.  P.  Gordon,  to 
recover  damages  for  personal  injuries  sus- 
tained by  appellant  by  reason  of  being  run 
over  by  a  cow  belonging  to  appellee  which 
was  being  driven  on  the  streets  of  the  city 
of  Galveston  by  appellee's  minor  son.  Ap- 
I)ellant,  In  effect,  alleged  that  on  the  date 
of  her  Injury  appellee  was  the  owner  of  a 
dangerous  and  tIcIous  cow,  which  he  kept 
on  bis  premises  In  the  dty  of  Galveston,  and 
which  he,  on  said  date,  negligently  permitted 
to  escape  and  run  loose  upon  the  streets,  and 
that  he  negligently  and  carelessly  drove  and 
caused  tbe  cow  to  be  driven  by  his  minor 
son,  who  was  not  a  competent  person  to 
handle  and  drive  such  a  cow,  and  who  drove 
the  cow  In  a  careless  and  unsktllful  maimer 
upon  the  sidewalk  In  front  of  plaintiff's  res- 
idence, where  the  cow,  without  fault  of  plain- 
tiff, gored  her,  knocked  her  down,  broke  her 
arm,  and  otherwise  Injured  her.  She  pray- 
ed for  Judgment  for  $2,000.  The  defendant 
anawered  by  general  denial  and  specially 
pleaded:  Tliat  the  cow  was  pomltted  to 
escape  from  the  pen,  where  she  was  confined, 
by  tre^Bsers  who  entered  his  cow  lot  with- 
out his  knowledge  or  consent,  leaving  the 
gate  opra;  that  he  was  not  present  when 
the  cow  escaped ;  that  without  Us  knowl- 
edge or  consent,  and  against  tbe  express  wish- 
es of  defendant's  wife;  bis  minor  s<m  under- 
took to  catch  the  cow  and  return  her  to  the 
cow  lot;  and  that  the  itvJuTiea  received  by 
plaintiff  tbrougli  the  attonpt  of  his  said  son 
to  ptti  tlie  cow  were  received  her  as  tlie 
result  of  snch  unauttunlzed  act  of  hla  said 
minor  son.  The  case  was  tried  before  the 
court  without  a  Jury,  and  after  hearing  the 
evldoice  tbe  court  rendered  Judgment  in  fa- 
vor of  defradan^  and  plaintiff  aM>eal8.  No 
briefs  for  appellee  are  on  file. 

At  the  request  of  the  plaintiff,  the  court 
filed  its  findings  of  fact;  whidi  are  aa  fol- 
lows: 

"Plalntifl  and  defendant  are  both  reddenta 
of  the  dty  and  county  of  Galveston,  Tex. 
That  the  plaintiff  is  a  widow,  about  42  years 
of  age,  and  earns  her  livelihood  by  means  of 
eewing.  That  she  has  no  other  means  of 
making  a  living.  That  on  or  about  tbe  Sd 
of  ^ptemb«r,  1908^  she  was  run  into  and 
knocked  down  by  a.  cow  belonging  to  the  de- 
fmdant  That  at  the  time  of  tbe  accident 
she  was  on  the  sidewalk  In  front  of  ber  res- 
Idmcfc  That  she  was  bruised  and  Injured 
about  the  abdomen,  and  her  dotbes  badly, 
torn,  and  bar  right  arm  was  brokoi  bdmoi 


■For  etlisr  essas  sm  same  topta  snd  section  NUUBBB  la  Um.  *  Am.  Digs.  1W7  to  Aits^  ft  Rsportsr  Xadsxss 
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the  wrist  and  elbow.  That  tbe  fingera  on 
the  right  hand  were  sprained.  That  her  li^ 
Juries  are  probabl7  permanent  That  as  a 
result  of  the  Injuries  sustained  she  suifered 
considerable  pain,  physical  and  mutal.  That 
since  the  Injuxr  she  has  been  unable  to  do 
work  of  any  character  towards  making  a 
living  tot  herself. 

The  court  further  finds  the  facts  to  4)e: 
"That  the  defendant,  S.  P.  Gordon*  was  the 
owner  of  tiie  cow  wbldi  Injured  Mrs.  Adella 
Leasoff,  the  plaintiff.  That  the  defendant 
had  owned  the  cow  for  about  four  years,  dur* 
Ing  which  time  the  cow  was  never  known 
to  develop  any  vicious  habits,  bnt^  on  the 
contrary,  was  a  gentle  cow.  That  the  de- 
fendant kept  tlie  cow  at  his  residence  on 
Twenty-Ninth  street  between  Avenues  H  and 
I  in  the  city  of  Galveston,  T«.  That  the 
tndosnre  In  which  she  was  kept  was  well 
fenced,  and  ttie  gate  consisted  of  a  double 
gate  with  a  bar  on  the  Inside.  That  on  the 
day  of  pfadntlff's  Injuries  the  defendant,  Gor- 
don, was  absent  Arom  home.  That  when  he 
left  home  the  cow  was  safely  Inclosed.  That 
about  4  o'clock  In  the  afternoon  of  Septem- 
ber 3,  1908,  some  negro  boys  were  playing 
baseball  In  a  lot  near  the  defendant's  cow 
lot.  when  one  of  the  boya  knocked  a  ball 
Into  the  defendant's  cow  lot.  That  one  of 
said  n^To  boys  climbed  the  fence  Into  the 
said  cow  lot  for  the  purpose  of  recovering 
the  ball.  That  In  leaving  the  cow  lot  the 
n^o  boy  opened  the  gate,  and  tte  boy  and 
the  cow  came  out  of  the  gate  about  the  same 
time.  That  a  few  minutes  thereafter  de- 
fendant's minor  son,  Herbert  Gordon,  who 
was  playing  near  by  with  other  boys,  but 
not  with  the  negro  boys  heretofore  mention- 
ed, saw  the  cow  leave  the  lot,  and  Immedi- 
ately ran  home  and  secured  a  horse,  which  he 
monnted  and  attempted  to  drive  the  cow 
back  Into  the  lot,  and  In  doing  this  the  cow 
traversed  throngh  eeveral  streets.  In  a  trot, 
in  the  neighborhood,  during  which  time  the 
Said  cow  hooked  or  butted  the  plaintiff,  as 
heretofore  recited.  That  the  cow  ran  over 
or  frightened  one  child,  and  also  shook  her 
head  at  one  or  two  other  persons,  while  she 
was  out  on  the  streets  and  defendant's  son 
was  attempting  to  drive  her  home.  That 
the  defendant's  sod  had  no  experience  In 
driving  cattle  and  testified  that  this  was  the 
first  time  that  he  had  ever  been  on  horseback. 
That  defendant's  son  left  his  home  in  ex- 
press violation  of  his  mother's  wishes;  his 
mother,  at  the  time  of  his  leaving  In  pur- 
snlt  of  the  cow,  calling  to  him  to  come  back. 
That  his  father  was  not  at  home  at  the 
time  and  had  given  the  son  no  Instruction  In 
the  premises.  That  while  defendant's  son 
was  attempting  to  return  the  said  cow  to 
the  pen  she  ran  about  the  streets  and  side- 
walks In  the  neighborhood.  Ttiat  the  cow 
a|4»eared  to  be  excited  and  was  frothing  at 
the  mouth.  That  the  defendant's  son,  Her- 
bert Gordon,  Is  14  years  of  age  and  attends 
school.  That  he  did  not  have  chai^  of  the 


cow  and  never  attoided  her.  exc^  occasion- 
ally to  give  her  some  hay.  He  does  not  milk 
the  cow.  The  boy  lives  at  borne  with  his 
father  and  does  not  work  other  than  to  do 
errands  around  the  home.  He  does  those 
things  which  bis  father  teUs  him  to  do  If 
be  feels  like  It  It  is  not  his  duty  to  look 
after  things  about  the  place  when  his  fa- 
ther Is  absent  from  home.  Defendant  owned 
the  horse  on  which  his  son  was  riding.  De- 
fendant testified  that  If  the  cow  got  out 
during  bis  absence,  it  would  not  be  «  part 
of  his  eon's  dnl7  to  drive  her  home  and  back 
into  the  lot,  and  *lf  the  cow  got  out,  and 
Herbert  was  to  put  her  back  into  the  yard, 
I  would  not  whip  him  fbr  that  If  the  cow 
got  out,  and  he  would  pen  her,  I  would  be 
glad  of  It,  but  I  dont  mean  that  he  shall 
do  this  when  I  am  at  home.  Then  I  would 
pen  her  myself.'  Hiat  the  cow  had  never 
been  out  on  the  streete  before.  That,  if  plain- 
tiff had  been  entitled  to  recover  any  damages 
under  the  foregoing  facts,  the  court  would 
have  assessed  the  damages  at  1750." 

Upon  the  foregoing  findings  of  fact,  the 
court  concluded,  as  a  matter  of  law,  that 
the  evidence  disclosed  no  liability  of  appel- 
lee for  the  Injuries  sustained  by  appellant. 

Appellant,  by  her  second  assignment  of 
error,  complains  that  "the  court  erred  In 
concluding  as  a  matter  of  law  that  there 
was  no  liability  on  the  part  of  defendant 
to  plaintiff  for  the  Injury  she  sustained  by 
reason  of  the  collision  with  the  cow  of  de- 
fendant while  being  driven  In  the  manner 
and  at  the  time  and  place  as  shown  by  the 
evidence,  and  the  court's  findings  of  fact." 
In  the  proposition  following  she  urges  that 
"a  father  is  liable  for  the  torts  of  bis  minor 
son  who  Is  living  with  bim  and  under  bis  di- 
rection, when  such  tort  Is  committed  by  the 
son  while  using  such  father's  horse,  In  and 
about  his  father's  business."  Appellant  con- 
tends that  while  a  father  Is  not  liable  for 
the  torts  of  his  minor  son  by  reason  alone 
of  such  domestic  relation,  the  facts  In  this 
case  show  liability  on  the  part  of  appellee 
for  the  tort  of  his  minor  son  upon  the  prin- 
ciple of  master  and  servant  snd  that  this 
case  should  be  determined  by  the  rules  ap- 
plicable to  that  relation. 

It  seems  well  settled  that  at  common  law 
the  father  Is  not  liable  for  the  torts  of  bis 
child  committed  without  his  knowledge,  con- 
sent, partlcl[>atIon,  or  sanction,  and  not  In 
the  course  of  his  employment  of  the  child. 
RItter  V.  Thibodeaux,  41  S.  W.  492;  Chand- 
ler V.  Deaton,  37  Tex.  406;  Schouler,  Dom. 
Bel.  I  263;  29  Cyc.  1665.  If  then  the  ap- 
pellee can  t>e  held  liable  for  the  act  of  his 
son  In  causing  appellant's  injuries,  the  lia- 
bility does  not  grow  out  of  the  relation  of 
parent  and  child,  bnt  must  be  based  on  tbA 
relation  of  master  and  servant  a&d  Is  gov- 
erned by  rules  applicable  to  such  relation. 
29  Cyc.  1665.  It  is  stated  to  be  the  uni- 
versal rule  that  whether  the  act  of  the 
servant  be  of  omls^n  or  commission,  wheth- 
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er  hla  negligence,  or  cTen  vnmgfal  mlacoD- 
dact,  occasion  tbe  Injnrr.  bo  long  as  it  be 
done  in  the  scope  of  bis  employment,  bla 
master  Is  respmislble  in  damages  to  tlUrd 
persons.  And  it  makes  no  difference  fiiat 
tbe  master  did  not  glTe  veclal  orders;  ttiat 
he  did  not  authorise  or  even  know,  of  Oie 
serrant's  act  or  neglect;  for,  even  though 
he  diaapprored  or  forbade  It,  so  long  as  the 
act  was  done  In  the  scope  of  the  svranfs 
employment,  he  Is  none  tbe  lees  liable. 
Schooler,  Dom.  Bel.  490.  But  tbe  rule  of 
tbe  master's  liability  for  the  acts  of  bis 
servant  does  not  extend  to  nnantborlzed 
acts,  not  connected  with,  incident  to,  or 
within  the  reel  or  apparent  scope  of  the  em- 
ployment If  thoKfore  the  s^rant  does  an 
act  not  necessary  to  or  arising  properly 
from  hlB  serrlce  and  the  reasonable  wsope 
thereof,  whereby  an  InJnry  is  Inflicted  upon 
the  perMn  of  another,  the  servant  alone  la 
liable,  frar  ths  master  camiot  be  held  in  law 
to  contemplate  any  «ctraordlnary  act  of  his 
servant  not  aathoriced  directly  or  Indirectly, 
and  which  is  outside  of  and  unnecessary  to 
a  proper  performance  of  Uie  service.  The 
criterion  for  detramlnlng  the  master's  lia- 
bility in  such  cases  Is  to  ascertain  If  the  act 
was  done  frlthln  the  real  apparmt  Kope 
of  the  authority  of  the  master.  Bogers, 
Dom.  Bel.  |  7M.  Tbe  court,  in  Its  findings 
of  fact,  which  are  not  challenged  by  tbe  as- 
signment of  error,  flnds:  That  the  act  of 
appellee's  son  which  resulted  In  Injury  to 
the  appellant  was  done  without  tbe  knowl- 
edge of  the  father  and  against  the  express 
nistaes  of  bis  mother;  that  appellee  had 
glvea  the  boy  no  InstmctiouB  in  the  prem- 
ises; that  the  boy  did  not  have  charge  of 
the  cow,  and  that  he  never  attended  to  her. 
except  to  give  her  hay  occasionally. 

We  think  the  evidence  wholly  insufficient 
to  show  that  the  acts  of  the  boy  were  with- 
in tbe  scope  of  any  duty  or  service  exacted 
of  him  by  the  appellee,  or  to  show  facts 
which  aatliorlze  a  Judgment  against  appellee 
for  tbe  act  of  his  son  based  on  the  relation 
of  master  and  savant,  and  that  under  tbe 
facts  found  by  tbe  court  Judgment  was  prop- 
erly rendered  for  appellee.  This  conclusion 
relieves  us  from  the  necessity  of  passing 
upon  the  only  other  question  raised  by  ap- 
pellant's aasignmoit  of  error. 

The  Judgment  of  the  court  below  la  af- 
firmed. 

Affirmed* 


PHILLIPS  T.  HENEY  et  al. 
(Court  of  Civil  Appeals  of  Texai.   Dec  2,  1900. 
Behearlng  Denied  Jan.  13,  1910.) 

1.  Deeds  (i  200*)— I^livbbt— Stidehce. 

Od  tbe  issue  whether  the  delivery  to  a  bank 
of  a  deed  by  P.,  the  grantor,  operated  to  pass  the 
title  to  the  grantees,  H.  or  K.,  depending  on 
whether,  when  be  delivered  the  deed  to  the 


bank's  cashier,  he  Intended  to  finally  part  witb 
possession  and  control  of  it,  he  having  delivered 
It  in  an  envelope  indorsed  by  him,  "P.  or  H.  or 
K.."  and  the  cashier  having  placed  it  in  tbe 
bank's  vanit,  where  it  remained  till  P.'s  death, 
evidence  that  P.,  after  so  delivering  the  deed, 
listed  the  land  with  his  agent  for  sale,  and  never 
withdrew  it,  was  admiBsiBle. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Dec 
Dig.  i  200.*] 

2.  Deeds  (8  200*)— Deiuvebt— Evidehce. 

On  the  issue  whether  there  was  a  delivery 
of  a  deed,  executed  by  P.  to  H.  and  for  a  re- 
cited consideration  of  ^25  paid  by  them  to 
blm  and  his  love  and  affection  for  them  as 
his  stepdaughtem,  such  deed  having  been  deliv- 
ered by  him  to  the  cadier  ot  a  bank,  who  depo»- 
ited  it  in  tbe  bank's  vaults,  where  It  remained 
till  P.'s  death,  evidence  that  when  he  married 
the  mother  of  H.  and  K.  he  had  nm  through 
with  all  his  property,  through  dissipation,  and 
when  his  wife  died,  foar  yean  before  be  exe- 
cuted the  deed,  he  was  worth  $12,000  or  $15,- 
000,  was  Inadmissible ;  it  not  appearing  that  P. 
was  under  any  obligation  to  R.  or  K.  on  ac- 
count of  an  interest  owned  by  them  In  the  com- 
munity estate  betweoi  their  mother  and  P.,  or 
otherwise. 

[Ed.  Note.— For  other  case^  see  Deeds,  De& 
Dig.  I  200.*] 

3.  Fbaddtoeht  Gohvetahcbs  a  172^— IM- 

PEAOBUKHI  BT  GEAHTOB  OB  OIB  ADMXXIS* 

TBATOR. 

Neither  one  who  executes  a  deed,  nor  his 
administrator,  can  guestlon  It  on  the  ground 
that  its  purpose  was  to  defraud  creditors. 

[Qd.  Note.— For  oOier  eases,  see  Fraudulent 
Conveyances,  Ceat.  Dig.  H  023,  627<-628;  Dec 
•Dig.  ri72fl 

4.  Deeds  (i  200*)— Delivebt— Bvidekok. 

The  only  tendency  of  evidence  that  when 
one  signed  and  acknowledged  a  deed  to  his  stcp- 
daoghters,  and  delivered  it  to  a  bank,  he  was 
indebted,  being  that  he  made  and  delivered  it  to 
the  bank  with  Intent  to  defraud  1^  creditors;,, 
it  is  not  admissible  in  favor  of  his  administra- 
tor, on  the  issue  whether  the  delivery  to  the 
bank  was  intended  and  operated  as  a  deliver 
to  the  grantees. 

[Ed.  Not&— For  other  cases,  Bee  Deeds,  De&. 
Dig.  S  200.*] 

5.  Trial  (i  203*)  —  iNSTBuonoNS  —  Amsv a.- 

TIVE  AKD  NeGATIVB  OT  ISSUES. 

The  petition  of  P.'s  administrator  to  can- 
cel a  deed  of  P.  to  H.  and  K.  and  the  record 
thereof,  on  the  ground  that  it  had  not,  during 
P.'s  lifetime,  been  so  delivered  by  him  as  to  be- 
come effective,  alleged  that  P.,  after  executing 
it,  deposited  it  with  a  bank  for  safe-keeping. 
The  answer  pleaded  a  general  denial  and  that 
the  deed  was  delivered  oy  P.  to  S.,  caahier  of 
the  bank.    Beld  that,  in  chandnc  to  find  for 

Slaintitf,  if  the  Jury  believed  P.  deposited  the 
eed  witb  the  bank  intending  at  the  time  to  re- 
tain control  of  it,  it  was  proper  to  also  charge 
to  find  for  defendants,  If  the  juiy  believed  P.  de- 
posited it  with  the  iHink  intending  at  the  time 
to  ftnal^  part  with  contnrf  of  it;  fbim  being 
authoriied  by  the  allegations  of  the  petition^ 
even  if  tbe  averment  of  the  answer  be  construed 
as  one  of  delivery  to  S.,  in  bis  individual  ca- 
pacity. 

[Sd.  Note.— For  other  eases,  see  Trlsl,  Dee^ 
Dig.  {  203.*] 

Appeal  from  District  Oonrt,  Ftimlii  Oomi* 
ty;  Ben  H.  Denton,  Judgft 

Action  by  W.  H.  Phillips,  administrator* 
against  Pat  Henry  and  others.  Judgment 
for  defendants.  Plaintiff  appeal&  BereneA 
and  remanded  for  new  trial. 


•«'or  other  eaiss  see  lams  tople  aaA  sectiOB  MUUBHR  ui  i)M.  *  Am.  Digs.  IWI  to  date^  ft  Kwoner  ladezM 
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May  9,  IflOCS,  T.  J.  Pattllo,  ft  widower  with- 
out children  of  his  own,  executed  an  Instni- 
ment  purporting  to  be  a  deed  ctrnveylng  to 
his  stepdaughters,  Mary  Henry,  wife  of  Pat 
Henry,  and  Josephine  Keames,  who  after- 
wards Intermarried  with  C.  O.  Bldlngs,  81 
acres,  more  or  less,  of  the  John  Reynctfds  sur- 
vey In  Fannin  county.  After  It  had  been 
si^ed  and  acknowledged  PatUlo  the  deed 
was  placed  In  an  envelope,  on  which  was 
printed  a  return  card  as  foJlowB:  "After  ten 
days  return  to  Pat  Henry,  Comity  Glerb:  of 
Fannin  County,  Bonham,  ateras.  Oounty 
Courthouse."  At  a  time  not  otherwise  Iden- 
tified than  as  "In  the  spring  of  1905,"  the  en- 
velope containing  the  deed,  sealed  and  In- 
dorsed In  Fatillo's  handwriting  as  follows: 
"T.  J.  Patlllo  or  Mary  Henry  or  Miss  Jose- 
phine Kearnes" — was  delivered  hy  Patlllo  to 
8.  D.  Simpson,  then  the  cashier  of  a  bank 
In  Bells,  who  deKMlted  It  in  the  bank's  vanlt, 
where.  It  seems,  It  remained  until  after  Patil< 
lo's  death,  which  occurred  September  13, 
1006.  September  16,  1906,  the  envelope  con- 
taining the  deed  was  delivered  to  Mary  Hen- 
ry'by  Blanton,  then  the  cashier  of  said  bank, 
and  on  the  same  day  It  was  filed  with  the 
county  clerk  of  Fannin  county  for  record. 
Having  qualtfled  as  administrator  of  Patlllo'a 
estate,  on  the  ground  that  the  deed  had  nev- 
er, during  said  Patlllo's  lifetime,  been  so  de- 
livered by  him  as  to  become  effective  as  a 
conveyance  of  the  land,  and  that  same  and 
the  record  thereof  was  a  cloud  on  his  Intes- 
tate's title,  M.  W.  Leonard,  as  snch  adminis- 
trator, commenced  the  action  resulting  In 
the  ]udgm«it  from  which  this  appeal  Is  pros- 
ecuted. Leonard  died  during  the  pendency 
of  the  suit  Having  qualified  as  administra- 
tor de  bonis  non  of  said  Patlllo's  estate,  ap- 
pellant Phillips  continued  the  prosecution  of 
the  salt:  and  a  Judgment  having  been  ren- 
dered against  him  in  accordance  with  the 
verdict  of  a  Jury,  as  such  administrator  he 
prosecutes  this  appeal. 

8.  F.  Leslie  and  Richard  B.  Semple,  for  ap- 
pellant. McGrady  &  McMabon  and  Thur- 
mond &  Steger,  for  appellees, 

WILLSON,  C.  J.  (after  stating  the  facts  as 
above).  Appellant  offwed  to  prove  by  the 
witness  Springfield  that  in  September,  1906, 
PatlUo  "listed  with  said  witness  for  sale  the 
land  in  controversy,  antborlzlng  him  to  sell 
it  for  the  best  market  price,  and  that  he  con- 
tinned  to  leave  It  In  his  charge  to  sell  until 
his  death;  ttiat  said  witness  was  with  said 
Patlllo  a  good  many  times  subsequent  to  the 
deposit  of  said  de^d  in  the  Bells  Bank ;  and 
tbat'he  never  withdrew  said  land  from  said 
witness  who  had  been  made  by  said  PatlUo 
his  agent  to  sell  said  land."  On  appellees'  ob- 
jection thereto  on  the  ground  that  It  was  Ir- 
relevant and  Immaterial,  and  was  a  self-serv- 
ing declaration  oa  Poitlllo'a  part  as  impeach- 
ing hU  deed,  the  ooort  excluded  the  teatl- 
mony.  In  so  doing  we  think  he  erred.  Bar- 
slza  r.  Graves.  25  Tex.  322.  The  Issue  In  the 


case  wias  as  to  whether  the  delivery  ot  t2ie 
deed  to  the  bank  operated  to  pass  the  tltte- 
to  the  parties  named  therein  as  grantees  or 
not.  Wheth^  It  so  operated  or  not  depend- 
ed iqpon  Patlllo's  intention.  If,  when  he  de- 
livered the  deed  to  the  cashier,  Patlllo  In- 
toided  to  finally  part  with  the  possession 
and  control  of  it,  the  title  to  the  hind  passed 
to  the  grantees;  otherwise  It  did  not.  Acta 
and  conduct  on  Patlllo's  part  after  such  de- 
livery, tending  to  show  his  int^tion,  were- 
relevant.  Assuming  ownership  and  control 
at  the  land  after  andti  a  delivery  of  the  deed, 
we  think  would  tend  to  show  an  Intratlon 
on  his  part  not  to  thereby  and  finally  relin- 
quish hia  right  to  possession  and  control 
of  the  deed.  In  the  case  cited  above  Mrs. 
Graves  claimed  certain  slaves  aa  property 
belonging  to  her  separate  estate  by  virtue  of 
a  gift  thereof  to  her  made  by  her  husband 
In  1847.  Her  husband  died  in  1850.  In  a 
contest  between  herself  and  her  husband's- 
administrator  aa  to  the  ownership  of  the- 
slaves,  the  latter  offered  as  evldmce  a  will, 
made  in  1851  by  wblcb  the  husband  disposed 
of  the  slaves  as  bis  own  property.  The  trial 
court  refused  to  permit  the  will  to  be  read 
as  evidence.  In  reversing  the  Judgment  the 
Supreme  Court  eald:  "The  dispositions  ot 
the  will,  in  relation  to  this  woman  and  child, 
amounted  to  a  clear  act  of  ownership  on  the- 
part  of  the  deceased,  which  ought  to  have 
been  submitted  to  the  consideration  of  the- 
Jury,  Inasmuch  as  the  plaintiff's  claim  to  tiie- 
woman  and  child  was  supported  solely  by 
parol  evidence  of  the  oral  declarations  of  the 
deceased."  Appellees  insist  that  the  ruling 
made  In  that  case  la  not  authority  for  the 
contention  appellant  makes,  becftuse  Mrs. 
Graves'  claim  was  based  upon  an  oral  glft,- 
while  their  claim  is  based  upon  a  deed.  Sucly 
a  view  of  the  question  Ignores  the  fact  that 
the  controversy  was  as  to  whether  the  deed 
had  become  effective  by  a  delivery,  so  as  to 
furnish  a  basis  for  a  claim  on  their  part  or 
not  If  the  deed  was  not  delivered  to  the 
bank  with  the  Intent  on  the  part  of  ^tUlo 
thereby  to  finally  and  forever  part  with  con- 
trol over  It,  It  never  became  effective  as  a 
conveyance  to  them,  and  their  claim  not  only 
was  without  a  deed  aa  a  basis  for  It,  but  It 
was  without  a  basis  of  any  kind.  In  othw 
words,  the  argument  of  appellees  assumes  as- 
determined  In  their  favor  the  only  Issue  in 
the  case.  As  In  the  Graves  Case  the  plalntUT 
sought  to  estebllsh  her  claim  parol  evi- 
dence of  a  gift  so  In  this  case  appellees- 
sought  by  parol  evldaiee  to  establish  such, 
an  Intent  on  Patlllo's  part  as  made  his  deed 
effective  as  a  gift  to  them  whoi  he  deposited 
It  in  the  bank.  If,  in  the  Graves  Oase,  acts- 
of  ownership  by  Graves,  after  the  time  it 
was  claimed  he  had  umde  the  gift  were  ad- 
missible as  evidence  to  Impeach  the  gift  as- 
claimed,  we  see  no  leason  why.  In  this  case, 
similar  acts  by  Patlllo  should  not  be  ad- 
missible to  Impeach  the  claim  made  by  ap- 
pellees that  said  Patlllo  Intended  when  he- 
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deposited  tiie  deed  In  ttie  bank  4d  part  with 

all  control  over  It 

Paiillo  and  Mrs.  Keames,  the  mother  of 
Mrs.  Benrj  and  Mrs.  Ridings,  were  married 
In  1882.  Mrs.  PatUto  died  In  1891.  The  deed 
in  queMl<Hi  was  executed  May  9.  1906,  and 
deposited  In  the  bank  "In  the  sprlOK  of  1905." 
Over  appellant's  objection  thereto  on  the 
ground  -that  It  was  immaterial  and  Irrele- 
vant apptilee  Pat  Beary  waa  permitted  to 
testify  that  at  the  time  he  married  Mrs. 
Keames  Patilio  "was  a  Tery  dissipated  man 
and  had  run  througfa  with  erartiiing  that 
he  bad.  He  was  broke  and  greatly  In  debt 
He  was  notorloasly  down  at  the  bottom  in  a 
financial  way  from  his  dissipation.  At  the 
time  of  his  wife's  death  he  was  worth  from 
$12,000  to  f 15,000."  It  does  not  appear  tnm 
the  record  that  at  the  time  he  executed  the 
deed,  use  afterwards.  PatiUo  was  under  any 
oMleatlon  to  eith«'  Mrs.  Hairy  or  Mrs.  Rid- 
ings on  account  of  an  interest  owned  by  her 
in  the  commnnitr  estate  between  her  mother 
and  Patlllo  or  otherwise.  The  cooslderatlw 
lor  the  conveyance  of  the  land  as  recited  In 
the  deed  In  question  was  (25  paid  to  Fatillo 
1^  Mrs.  Henry  and  Mrs.  Ridings,  and  his 
lore  and  afFectlon  for  them  as  his  stepdaugh- 
ters. We  are  unable  to  see  how  the  testi- 
mony objected  to  tended  to  either  establish 
or  disprove  the  only  issue  In  the  case,  to 
wit  whetlier  Patlllo  Intwded  when  he  deliv- 
ered the  deed  to  the  bank  to  thereby  part 
with  all  dominion  and  control  over  It  We 
think  the  testimony,  on  the  grounds  urged  to 
it,  should  have  been  excluded. 

We  do  not  think  the  court  erred  In  refus- 
ing to  permit  appellant  to  prove  that  Patlllo 
was  Indebted,  and  the  amount  of  his  indebt- 
edness, at  the  time  he  executed  the  deed  in 
question.  So  far  as  we  see  to  the  contrary, 
such  testimony  would  have  tended  only  to 
show  that  he  made  the  deed  and  delivered  it 
to  the  bank  for  the  purpose  and  with  the  In- 
tent thereby  to  defraud  his  creditors.  Nei- 
ther Patlllo  In  his  lifetime,  nor  his  adminis- 
trator after  his  death,  could  be  beard  to 
question  Its  validity  on  such  a  ground.  Wil- 
son V.  Demander.  71  Tex.  G05,  0  S.  W.  678. 

Article  2302,  Sayles'  Ann.  Civ.  St  1897,  de- 
clares that  "in  actions  by  or  against  •  *  * 
administrators  *  *  *  in  which  Judgment 
may  be  rendered  tat  <x  against  them  as  such, 
neither  party  shall  be  allowed  to  testify 
against  the  others  as  to  any  transaction  with 
or  statement  by  the  •  •  •  intestate  •  •  ♦ 
unless  called  to  testify  thereto  by  the  oppo- 
site party."  After  excluding  as  evidence,  be- 
cause inhibited  by  said  statute,  the  testimony 
of  appellee  Pat  Henry,  offered  in  his  own  be- 
half and  in  behalf  of  the  otho*  appellees,  as 
to  declarations  made  to  him  by  Patlllo,  in  re- 
gard to  the  dlspositUKt  lie  had  made  of  the 
land  In  controversy,  the  court  over  appel- 
lant's objection  thereto  on  the  ground  that 
It  was  irrelevant  and  Immaterial,  permitted 


said  appellee  to  testify  that  Patlllo  made  a 
statement  to  him  In  regurd  to  the  land.  The 
Issue  in  the  case  being  as  to  whether  Patilio 
when  he  delivered  the  deed  to  the  cashier 
of  the  bank  Intended  thereby  to  part  with  all 
control  over  it,  we  are  not  prepared  to  say 
that  on  the  grounds  urged  to  it  the  testi- 
mony was  Inadmissible.  We  cannot  say  that 
an  Inference  tending  to  support  app^ees' 
oontenti<Hi  as  to  Patlllo's  Intent  legitimately 
could  not  have  been  drawn  from  It  by  tbe 
Jury. 

In  his  petition  appellant  allseed  that  Patil- 
io after  aecutlng  the  deed  deposited  it  wltb 
the  bank  for  safe-keeping.  In  their  answer 
appellees  pleaded  a  general  denial,  and  alleg- 
ed that  the  deed  was  delivered  by  Patlllo  to 
one  Simpson,  cashier  of  the  bank.  The  court 
instructed  tbe  Jury  to  find  for  appellees  if 
they  believed  from  the'evidence  that  Patlllo 
deposited  tbe  deed  with  the  bank  or  its  cash- 
ier, etc.  The  Instruction  is  complained  of  on 
the  ground  tliat  the  issue  made  by  the  an- 
swer was  as  to  whether  Patlllo  deposited  tbe 
deed  with  Simpson,  and  not  as  to  whether  he 
d^HJstted  It  with  the  bank  or  not  The  Evi- 
dence was  nncontroverted  that  the  deed  was 
delivered  by  Patlllo  to  Simpson  as  cashier  of 
the  bank.  If  the  allegation  In  the  answer 
should  be  construed  as  an  averment  of  a  de- 
livery to  Simpson  In  his  Individual  capacity, 
we  think  the  charge  in  the  particular  com- 
plained of  neverthelesa  was  authorised  by 
the  allegations  In  the  petition.  In  Instruct- 
ing the  Jury  to  find  for  appelant  If  they  be- 
lieved ttiat  Patlllo  deposited  the  deed  with 
the  bank  Intending  at  the  time  to  retain  con- 
trol of  It,  It  was  proper  to  charge  them,  on 
the  other  hand,  to  find  for  appellees  if  they 
believed  he  deposited  it  with  the  bank  in- 
tending at  the  time  to  Anally  part  with  con- 
trol of  It 

The  remaining  assignment-  questions  the 
sufficiency  of  the  evidence  to  sui^rt  the 
verdict  of  the  Jury.  As  the  case  will  be  re- 
manded for  a  new  trial,  we  will  not  any  fur- 
ther than  already  has  been  done  In  the  state- 
ment of  the  caae,  recite  the  evidence,  but 
will  content  ourselves  with  the  remark  that 
a  majority  of  the  court  are  of  tbe  <^lnion 
that  tbe  assignment  should  be  ovemded. 

For  the  error  of  the  trial  court  in  exclud- 
ing the  testimony  referred  to  of  the  witness 
Springfield,  the  Judgment  is  reversed,  and 
the  cause  Is  remanded  for  a  new  trial 


HUDMAN  V.  HENDERSON  et  al. 

(Court  of  Civil  Appeals  of  Texas.  Oct  30.  1900. 
Rehearing  DeniM  D«a  4,  1908l  On  Motion 
for  Second  BehearfnK  Jan.  1,  1010) 

1.  Vbndob  and  Pubohasb  d  224*)— ROITA. 
Fide  Pubohabbss— GHaaaoxHi  or  Goitvet- 

AUCK. 

A  conveyance,  reciting  diat  grantor  sells, 
releases,  and  quitclaims  unto  the  grantee  all 
his  ri^t  title,  and  interest  is  not  a  conveyance 
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of  the  land,  bnt  mereljr  of  the  grantor's  right  and 
title,  and  the  grantee  cannot  claim  to  be  an  in- 
nocent parchaser  for  value. 

[Ed.  Note.— For  other  cases,  see  Vendor  aud 
I'urchaser,  Gent.  Dig.  SS  469-173:  I>ea  Dig.  § 
224.*] 

2.  PUBUO   I/ANDS    (I    178*)  —  C0HTBACT8  TO 

COHVKT— Validity. 

A  contract,  whereby  one  of  the  parties 
agreed  to  convey  to  the  other  a  certain  ecction 
of  state  school  land  after  a  suit  then  pending 
Involving  the  title  should  have  terminated  in 
favor  of  the  contracting  party,  was  not  invalid, 
■whether  it  should  be  interpreted  as  meaning 
that  such  party  should  contmue  to  occupy  the 
land  for  the  prescribed  time  and  make  the  nec- 
essary proof,  or  whether  It  contemplated  a  suB- 
fititntion  of  the  one  to  whom  the  conveyance 
waa  to  be  made  as  purchaser. 

[Ed.  Note.—For  other  caees,  see  Pnblic  Idinds, 
Ont.  Dig.  II  079-082;  Dec.  Dig.  |  ITS.*] 

On  Motion  for  Second  Rehearing. 

3.  Specific  PEaroBUAncE  (S  58*)--Objeo- 
HONS  TO  Reuef— Provisions  for  Dauaoes. 

Where  a  contract,  whereby  one  of  the  par- 
ties delivered  personal  property  to  the  other  in 
consideration  of  hie  agreement  to  convey  certain 
lands  after  a  suit  involving  the  title  thereto 
should  have  terminated  in  Els  favor,  provided 
that  if  a  deed  should  not  be  delivered  the  pro- 
spective gTutor  should  redeliver  the  personal 
proper^  transferred  or  pay  the  reascmame  value 
thereof,  the  proviaiona  as  to  a  return  of  the  prop- 
erty or  payment  «F  value  did  not  preclude  the 
other  from  Tiffli>i<yiwlng  a  snit  for  specific  per- 
formance. 

[Ed.  Note.— For  other  cases,  see  Specific  Per- 
formance, CenL  Dig.  S8  ISO;  Dec.  Dig.  S 
5d.*] 

Appeal  from  District  Court,  Lynn  County; 
Lb  S.  Kinder,  Judge. 

Action  by  W.  F.  Hudman  against  R.  A. 
Henderson  and  another.  Api>eal  by  plaintiff 
from  a  Judgment  in  favor  of  defendants. 
Reversed  and  rendered  in  part,  and  In  part 
remanded.    Motion  for  rehearing  overruled. 

H.  a  Ferguson,  for  appellant  L.  W.  Dal- 
ton,  Q.  W.  FerrymaD,  Jno.  P.  Mam,  and 
Wm.  J.  Berne,  for  appellees. 

SPEER,  J.  W.  F.  Hudman  sued  R.  A. 
Headersrai  and  M.  M.  Redwlne  to  enforce 
specific  performance  of  the  followlns  con- 
tract: 

"The  State  of  Texas,  County  of  Lynn. 
Tbis  agreement  this  day  entered  into  be- 
tween R.  A-  Henderson,  party  of  the  first 
part,  and  W.  F.  Hudman,  party  of  the  sec- 
ond part,  witnesseth:  That  said  party  of 
the  first  part,  for  and  in  conslderatioa  of 
the  following  described  property,  to  wit: 
One  bay  horse  about  14^  hands  high,  nine 
yean  old  and  unbranded.  Also  one  bay 
borve  about  14^  hands  high,  four  years  and 
and  branded  ^  on  1^  thigh.  Also  two  sor- 
rel  horses  one  fonr  and  one  five  years  old 
branded  B.  F.  on  left  shoolder.  Also  four 
baggies,  one  Perry  buggy  been  In  use  about 
thirteen  months  and  three  new  Banner  bug- 
gies. Two  new  sets  of  single  buggy  harness 
and  one  set  of  old  single  buggy  harness  and 
one  set  of  new  double  harness.    Said  prop- 


erty of  the  reasonable  market  ralue  of  three 
hnndred  and  twenty  dollars.  Said  property 
this  day  sold  and  delivered  by  the  party  of 
the  second  part  to  the  said  party  of  the 
first  part  herein.  The  said  party  of  the  first 
part  agrees  to  make,  execute  and  deliver  to 
the  party  of  the  second  part  a  good  and  suffi- 
cient deed  to  a  certain  section  of  state  school 
land  la  Lynn  county,  Texas,  after  a  certain 
suit  which  l3  now  pending  involving  the 
title  to  said  land  shall  have  been  terminated 
In  faror  of  the  party  of  the  first  part  herein. 
Said  land  described  as  follows,  to  wit:  Be- 
ing all  of  state  school  section  No.  448,  Cert. 
No.  446  in  block  No.  1,  E.  L.  &  R.  R.  R.  R. 
Co.  Said  laud  of.  a  reasonable  market  value 
of  three  hundred  and  twenty  dollars.  It  Is 
further  agreed  and  understood  by  and  be- 
tween the  parties  herein  mentioned  that  if 
the  said  party  of  the  first  part  herein  shall 
fail  or  refuse  from  any  cause  to  execute 
and  deliver  said  deed  to  said  party  of  the 
second  part,  then  and  In  that  event  the  par- 
ty of  the  first  part  shall  deliver  to  the  party 
of  the  second  part  said  property  herein  con- 
veyed by  him  and  in  the  event  of  his  fail- 
ure or  inability  to  deliver  said  property  then 
the  party  of  the  first  part  shall  pay  to  the 
party  of  the  second  part  the  reasonable  mar- 
ket value  of  said  property.  It  is  further 
agreed  and  understood  between  and  by  the 
parties  to  this  contract  that  the  party  of  the 
second  part  agrees  to  pay  off  and  discharge 
any  and  all  indebtedness  that  may  be  against 
said  property  herein  conveyed  and  to  war- 
rant and  defend  the  title  to  the  same  against 
any  and  all  Incumbrances,  Hens,  and  claims 
whatsoever.  In  testimony  whereof  we  have 
hereunto  set  pur  bands  and  seals  this  5th 
day  of  September,  1903.  R.  A.  Hendwson, 
Party  of  the  First  Part  W.  F.  Hndman, 
Party  of  the  Second  Fart" 

M.  M.  Bedwlne  pleaded  specially  that  he 
was  a  purchaser  of  the  land  In  good  faith 
from  Henderson,  paying  therefor  a  valuable 
consideration;  and.  furthermore,  that  the 
contract  sought  to  be  enforced  was  void  as 
being  In  contravention  of  public  policy,  the 
land  being  state  school  land.  The  court,  be- 
fore whom  the  case  was  tried,  denied  plain- 
tiff a  recovery  of  the  land,  but  gave  him 
Judgment  against  Henderson  for  Its  agreed 
value,  and  the  plaintiff  has  appealed. 

In  the  view  we  take  of  the  case,  an  ex- 
amination of  tfae  instrument  of  conveyance 
under  which  Redwlne  claims  is  fatal  to  bts 
rl^t  to  recover  the  land.  The  deed  la  ns  fol- 
lows: "The  State  of  Texas,  County  of  Lynn. 
Enow  all  men  by  these  presents:  That  I, 
R.  A.  Henderson,  of  the  county  of  I^n  and 
state  of  Texas,  for  and  In  consideration  of 
the  sum  of  five  hnndred  dollars  ($S00.00),  and 
other  consideration  to  me  In  hand  paid  by 
M.  M.  Redwlne,  of  the  county  of  Lynn  and 
state  of  Texas,  the  receipt  of  which  Is  here- 
by acknowledged,  do  by  these  presents  bar- 


«For  other  cases  see  same  toplo  wid  moUob  NUUBER  la  Deo.  h  Am.  Digs.  UffI  to  iMt»,  ft  Reporter  IndeMs 
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gain,  sen,  releaM  and  forever  qoltdalm  un- 
to tbe  said  M.  M.  Bedwlne.  bis  and  as- 
signs, all  of  my  right,  title  and  Interest  In 
and  to  that  certain  tract  or  parcel  of  land 
lying  In  the  county  of  Lynn,  and  state  of 
Texas,  described  as  follows,  to  wit:  All  of 
section  (102)  one  hundred  and  two,  blodc  1, 
Cert  113.  D.  &  W.  R.  R.  Co..  and  all  4^  Mo- 
tion (448)  four  hundred  and  forty-^ht, 
hlock  1,  Cert  446,  £}.  L.  &  R.  R.  Co.  Said 
land  sold  and  awarded  by  the  Com'r  of  the 
General  Z^nd  Office  to  Jno.  Green,  October 
1.  1Q02,  at  $2.(X)  per  acre  and  transferred  by 
Jno.  Green  to  R.  A.  Henderson,  Jnly  81, 1903. 
To  have  and  to  hold  tbe  said  premises  to- 
gether with  all  and  slngnlai;  the  rights,  privi- 
leges and  appurtenances  thereto  in  any  man- 
ner belonging  unto  tbe  said  M.  M.  Redwlne, 
his  heirs,  and  assigns  forever  so  that  nei- 
ther I.  tbe  said  R.  A.  Henderson,  nor  my 
heirs,  nor  any  person  or  persons  claiming 
under  me  shall  at  any  time  hereaft^  have, 
claim  or  demand  any  right  or  title  to  the 
afor^ald  premises  or  appurtenances  or  any 
part  thereof.  Witness  my  hand  at  Tahoha, 
this  dth  day  of  Jan.,  A.  D.  1909.  [Signed] 
R.  A.  Henderson." 

That  this  Instrument  Is  not  a  conveyance 
of  the  land,  but  merely  of  the  grantor's  right, 
title,  and  Interest,  txc.  In  other  words,  tbe 
mere  chance  of  title.  Is  settled  by  the  cases 
of:  Hunter  v.  Eastham,  95  Tex.  648,  69  S. 
W.  66;  National  Oil  ft  Pipe  Line  Co.  v.  Teel. 
95  Tex.  586,  68  8.  W.  079;  Slaughter  v.  Coke 
Co:.  34  Tex.  Civ.  App.  598.  79  B.  W.  863.  And 
it  Is  useless  to  cite  anthoritleB  for  the  prop- 
osition that  one  cannot  claim  to  be  an  inno- 
cent purchaser  for  value  under  such  a  con- 
reyanee. 

We  know  of  nothing  In  our  school  land 
law,  either  statutory  or  otherwise,  that  would 
prohibit  a  contract  such  as  that  entered  In- 
to between  appellant  and  Hoiderson.  If  the 
proper  interpretation  of  this  contract  Is  that 
Henderson  should  continue  to  occupy  tbe  land 
for  the  prescribed  time  and  make  the  neces- 
sary proof  of  occupancy,  then  the  transaction 
finds  authority  in  the  case  of  Witcher  v. 
Wiles,  33  Tex.  Civ.  App.  69,  75  S-  W.  889, 
where  the  awardee  of  state  school  land  made 
a  bond  for  title  agreeing  to  convey  tbe  land 
two  years  and  ten  months  from  date,  or  after 
proof  of  three  years*  occupancy  had  been 
made  by  him.  The  validity  of  this  Instru- 
ment was  attacked  by  another,  who  desired 
to  purchase  the  land  and  had  made  applica- 
tion for  it,  but  the  transaction  was  sustained 
both  in  this  court  and  in  the  Supreme  Court 
by  the  refusal  of  a  writ  of  error.  On  tbe  oth- 
er hand,  if  the  proper  interpretation  Is  that 
Hudman  contemplated  a  substitution  of  him- 
self as  purchaser  wben  the  Bprott-H^derson 
suit  had  been  terminated,  then  clearly  the 
same  Is  authorized  by  our  statute  regulating 
the  sales  of  school  land. 

We  find  it  unnecessary  to  determine  what 
effect  should  be  given  to  the  conduct  of  Red- 
wlne in  paying  a  part  of  the  purdiase  mon- 


ey to  Henderson,  after  notice  ot  ai^lant> 
rights.  The  Judgment  of  the  district  court  la 
reversed,  and  as  to  the  title  to  tbe  land  Id 
controvOTsy  Judgmwt  Is  here  rendered  Id 
appellant's  favor;  bat  the  cause  will  be  re- 
manded for  trial  between  appelant  and  ap- 
pellee Redwlne  on  the  Issne  of  Imivovemoits 
made  In  good  faltiL 

Reversed  and  rendered  In  part;  tnA 
manded  in  part 

On  Appellee  Reawine*a  Motion  AtfUng  Leave- 
to  nie  a  Second  Motion  for  RAearlng; 

On  October  80,  1909,  the  Judgm«it  in  thls- 
cause  was  reversed,  and  the  Judgment  ren- 
dered In  favor  of  appellant  Hudman.  Tha«- 
after,  on  December  4th,  appellees'  motion  for 
a  r^earlng  was  overruled,  and  we  now  have 
presented  to  us  the  prayer  of  appellee  Red- 
wlne for  leave  to  file  a  second  motion  for 
rehearing,  raising  what  be  denominates  a 
"fundamental  error"  apparent  on  the  face  of 
the  record  which  was  overlooked  by  us  od 
tbe  former  hearings.  The  point  made  Is  this: 
In  the  contract  between  Henderson  and  Hud- 
man. specific  performance  of  which  was  de- 
creed by  our  original  opinion,  the  following 
stipulation  occurs:  "It  Is  furUier  agreed  and 
understood  by  and  between  the  parties  herein 
mentioned  that  if  the  said  party  of  the  first 
part  herein  shall  fall  or  refuse  from  any 
cause  to  execute  and  deliver  said  deed  to  said 
party  of  tbe  second  part,  then  and  In  that 
event  tbe  party  of  the  first  part  shall  deliver 
to  the  party  of  the  second  part  said  property 
herein  conveyed  by  him,  and  In  tbe  event  of 
his  failure  or  Inability  to  deliver  said  prop- 
erty then  the  party  of  the  first  part  shall 
pay  to  the  party  of  the  second  part  the  rea- 
sonable market  value  of  said  property."  The 
Insistence  Is  that,  by  virtue  of  this  stipula- 
tion, Henders<m  expreasly  reserved  the  right 
to  refuse  to  carry  out  the  contract  to  convey 
the  land,  in  which  evrat  the  extent  of  his  lia- 
bility wonld  be  for  the  reastmable  market 
value  of  the  property  conveyed  to  him,  which 
It  was  agreed  was  f320.  The  case  of  Durst 
V.  Swift,  11  Tex.  273,  Is  urged  as  being  de- 
cisive of  the  guestlcm.  Without  entering  In- 
to a  lengthy  review  of  that  decision,  we  think 
it  is  sufficient  to  call  attention  to  the  fact 
that  the  Supreme  Court  In  that  case  held  the 
contract  to  be  one  "for  the  conveyance  of 
6^  leagues  of  land  lying  In  certain  named 
counties,  but  not  by  any  defined  or  certain 
boundaries,  or  local  description.  It  is,  in 
other  words,  a  contract  to  make  title  to  s» 
much  land  generally,  but  not  to  any  particu- 
lar tract  of  land  so  described  as  to  be  ca- 
pable of  being  identified  and  made  the  sub- 
ject of  a  suit  for  specific  performance.  And 
In  case  of  the  failure  of  the  defendant  to 
OHnply  with  the  undertaking  to  make  tbft 
titles  within  the  time  specified.  It  Is  stipulat- 
ed that  he  shall  in  lieu  thereof  pay  to  th» 
obligee,  his  heirs  and  assigns,  a  certain  speci- 
fied sum  of  money.  It  is  therefore  a  con- 
tract for  the  payment  of  money;  not  abeo- 
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tntOj,  but  amditi«iall7.  In  tin  tnmt  of  tbe 
f  ailnre  to  make  tttift." 

The  pmeet  case  is  more  analogoiu  to,  and 
«boald  be  rnlefl  by*  tbe  dedaton  of  onr  Bu- 
ftreme  Ooort  In  Moaa  4  Baler  Wren,  118  8. 
W.  TSOl  Mr.  GblfiC  JoaUce  Oalnea  there  aaya : 
-"We  have  numerona  dedatona  holding  that  al- 
thoD^  thm  la  a  atlpnlatlon  In  the  contract 
-of  thle  diancter  (tor)  poTment  of  a  fixed 
-sum  of  money  aa  liquidated  damagee  does  not 
affect  the  otmtmct  for  aale  <a  the  land,  bnt 
that  the  aeDer  can  oiforce  spedflc  pnform- 
anccf"— and  ttie  anthwities  are  dted  In  that 
caa&  A  rehearing  waa  aabeeqnently  granted 
(iflO  8.  W.  847),  but  tilla  prlndple  was  re- 
sfllrmed.  The  stipolatloo  of  tbe  oontract 
shore'  qnotod  la  obrlomdy  Intended  only  as 
an  agreement  on  the  part  of  Henderson  to 
return  tbe  consideration  In  the  event  be 
ahonld  fall  or  refoae  to  ctaaef  the  land  cov- 
ered by  tbe  contract  The  ivlmsry  and  prin- 
cipal pnrpose  of  tbe  parties  was  the  sale  and 
purchase  of  the  land,  and  not  an  nndertaklng 
•n  the  part  of  Henderson  to  pay  any  som  of 
money  whatever, 

Aiqpellee's  motl«i  tor  leave  to  file  a  seoraid 
motion  for  rehearing  Is  thwefore  refosed. 


KNOTT  V.  OODAIR  et  aLf 
(Court  of  GivU  Appeala  of  Teza&  Deo;  4, 1000. 

Behearing  Denied  Jan.  8,  lOKX) 
Bkokkss  (i  86*)— Bight  to  CouuissioRe— 

EVIDENCK. 

Evidence  XeUd  not  to  show  a  contract,  ex- 
presB  or  implied,  to  pay  a  broker  commlnlons 
EOT  anythioE  he  may  have  done  towards  secu^ 
iDg  a  purchaser  for  wnds. 

[Ed.  Note.— For  other  cases,  see  Bndcera,  Dea 
Dig.  I  86.*] 

Appeal  from  District  Oonrt,  Tarrant  Goan- 
ty;  W.  T.  Simmons,  Judge 

Action  tv  0.  8.  E^ott  agalnat  W.  H.  Go- 
dalr  and  others.  In  which  O.  H.  Ciolvin  inter^ 
voied.  Judgment  for  defendants  and  Inter- 
vener, and  plaintiff  ajj^iealB.  Affirmed. 

Temptebm  &  Agerton  and  J.  Y.  Cummluga, 
for  aiH;>ellant  A.  L.  Mattock.  W.  D.  Wll- 
llama,  B.  M,  Bowland,  and  Gapps,  Cantey, 
Hanger  &  Short,  fbr  appellees. 

CONNBB,  a  J.  nils  action  waa  brought 
in  the  district  court  of  Tarrant  county  by  Oi 
8.  Knott  against  W.  H.  Godalr.  tbe  Bob  Py- 
ron  Land  Company,  Bob  Pyron,  Sam  Buck- 
lew,  and  E.  H.  Holcmnb,  to  recover  the  sum 
■of  f7,80&20,  whldi  was  claimed  by  plaintiff 
to  be  due  him  as  commlsBions  for  aerricee 
rmidoed  In  assisting  defendants  to  procure 
a  pnrchaser  tor  12  leagues  of  land  owned 
the  defendant  Godalr,  and  whldi  had  bean 
■old  aa  terms  satlafacUny  to  the  owner.  Tbe 
petition  charged  that  said  lands  had  been 
sold  throng  tbe  joAnt  efforts  of  plaintiff  and 
the  Bob  Pyron  Land  Company,  and  that  by 
agreement  tbe  commiaalona  on  such  sale  were 


to  be  divided  between  them.  Ttw  plaintiff 
also  sued  In  tiie  altonatlve  on  a  qmmtnm 
meruit  for  the  value  of  bis  services,  rendered 
at  tbe  request  at  said  Bob  Pyron  and  the 
Bob  Pyron  Land  Company,  in  aaalstlng  them 
to  find  a  punduser  fbr  said  lands.  Tba  de- 
feudantB  denied  that  plaintiff  had  rendered 
any  assistanoe  in  procuring  a  purcbasra  for 
said  lands,  and  denied  his  rlgbt  to  recover 
anything  for  sodi  all^wd  services.  G.  H. 
Oolvln  Intervened,  and  claimed  an  Interest  la 
said  commission  of  H.000,  wlddi  interest  he 
claimed  had  been  ssslgned  to  him  1^  the 
Bob  Pyron  Land  Otnnpany.  A  trial  before  a 
Jury  resulted  In  a  verdict  and  Judgmoit  for 
the  deCendanta  and  taterven«r. 

On  this  appeal  fKnn  the  verdict  and  Judg- 
ment mentioned  numerona  errors  are  assign- 
ed, but  they  are  all  sofBdently  dlq»sed  of 
by  tbe  ccmduHion  readied  by  us  that,  under 
tbe  undlqmted  evidence^  no  recovery  In  ap- 
pellant'a  behalf  wotdd  have  been  authorised. 
As  briefly  aa  we  can  state  them,  the  ondis* 
puted  facts  are  substantially  that  appellee 
Godalr  was  tbe  owner  of  12  leagues  of  land 
altuated  In  Glasscock,  HutdUnson,  Moore, 
and  liovlng  comities,  Tax.,  for  the  sale  of 
whldi,  at  $6.00  per  acre,  he,  <m  June  SO, 
1D06,  appi^ted  the  Oliver  Land  4  immtgra- 
tlon  Company  to  all  the  righte  of  whldi  tbe 
Bob  Pyron  Land  Company  afterwards  suc- 
ceeded exdotfve  agent  The  cmmnlssion 
agreed  1^wn  was  5  per  cent.  As  early  at 
least  as  July  27, 1008.  Bob  Pyron,  as  mana- 
gae  of  the  Oliver  Land  *  Immigration  Com- 
pany, b^can  communlration  with  B.  W.  Hlg- 
glnbotbam,  of  the  firm  of  Hlgginbotbam 
Bros.,  in  the  effort  to  make  a  sale  of  the 
Godalr  lands.  The  negotiations  witii  the 
Hlgglnbothams  obntlnned  undw  the  turns  of 
the  original  contract  of  exduslve  agency  un- 
til September  S,  1906,  wboi  Bob  Pyron,  as 
manager  of  the  Bob  Pyron  Land  Company, 
consummated  the  sale  of  tbe  said  lands  with 
R.  W.  Hlgginbotbam  and  John  G.  Harrla, 
who  wwe  acting  for  themselves  and  for  J. 
M.  HlKlnbotham  and  H.  L,  Harrlfc  Tbe 
sale  waa  made  at  the  price  per  acre  taig- 
Inally  authmrlzed,  bnt  B*A  Pyron  reduced  bis 
commission  firam  S  per  cent  to  2)6  per  cent 
in  order  to  obtoln  tiie  consent  at  Godalr,  who 
was  present  and  participating  in  the  final 
negotiations,  to  an  alteration  in  the  terms  of 
payment 

Appellant's  claim  for  commissions  must 
rest  upon  tiie  following  facts,  vis.:  That 
on  Uay  7,  1006,  an>ellant,  who  was  a  real 
estate  brdier  at  Coloradi^  Toe,  wrote  to  Ur. 
Godalr  for  price  and  terms  at  whidi  the 
lands  in  question  could  be  bou«^t  In  re^ponae 
to  which  Godalr  wrote  the  fMlowlng  letter : 

"Chicago,  111.,  June  1«  1006.  a  8.  Knott 
&  Son,  Colorado,  Texas.  Tour  letter  of  May 
7th  sent  to  me  here  from  BoaweU.  In  regard 
to  my  land  la  Dawson  coun^.  I  have  twelve 
leagues  of  land  in  a  body,  beddes  some  scat- 


•Fot  oUmt  easM  see  sum  tople  ud  Motion  Ntni BER  in  Dm.  *  Am.  Digs.  1907  to  date,  ft  R«port«r  Zndoxw 
t  WHt  of  «m>r  duM  by  Supremo  Oonrt  Febnury  I,  UlOi 
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terlng  sections  oatside  of  the  aoltd  land.  I 
am  now  presslns  [prlcii^l  the  twelve  leagues 
in  a  body  at  $6.50  per  acre,  bnt  should  my 
man  sell  a  part  of  It  off  In  small  tracts,  I 
would  then  take  It  off  and  sell  It  all  In  small 
pieces  at  a  higher  price.  I  get  one-third 
cash  and  the  balance  on  time  at  eight  per 
c«it  I  would  not  glre  any  option  on  It. 
Tours  truly,  W.  H.  Godalr." 

Thereafter  appellant,  some  time  in  June, 
1006,  as  he  thinks,  met  Hr.  John  O.  Harris, 
one  of  the  final  purchasers,  and  Informed 
him  of  the  Qodalr  lands,  with  which  he  was 
familiar,  In  answer  to  a  statement  of  Mr. 
Harris'  that  he  was  "looking  for  a  piece  of 
land."  He  also  later  met  and  talked  with 
the  Hi^nbothams  about  the  land,  from  one 
of  whom  on  August  20,  1006  he  received  the 
following  letter: 

"Dublin,  Texas,  Aug.  28,  '06.  Messrs.  G.  8. 
Knott  ft  Son,  Colorado,  T^Eas. — Gentlemen: 
We  had  a  letter  from  our  Mr.  H.  L.  Harris  in 
regard  to  60  sections  of  the  Godair  land  at 
6^.  He  Indicated  that  you  would  probaUy 
take  one-fourth  of  this  and  If  we  like  It  we 
will  take  the  other  %.  Please  wire  me  upon 
receipt  of  this,  if  I  am  correctly  informed, 
and  at  what  time  and  place  I  can  meet  yon 
to  see  the  land.  Toms  truly,  J.  U.  Hlggtn- 
botham." 

To  this  letter  the  i^alnUff  rolled  by  wire, 

as  follows,  viz.: 

"August  29,  1008.  J.  M.  Hlgginbotham, 
Dublin,  Texas.  Will  take  an  interest  with 
yon  it  I  am  interested  In  the  sale." 

On  receipt  of  this  message  J.  M.  Hlggin- 
botham replied  by  letter  as  follows,  viz. : 

"Dablln,  Texas,  August  20,  1006.  Mr.  G.  8. 
Knott,  Colorado,  Texas, — Dear  Sir:  Tour 
message  received.  We  do  not  care  to  come 
out  and  look  at  the  land  unless  we  ate  quite 
sure  of  making  a  deal.  Can  we  get  option 
until  we  had  [have]  time  to  look  at  the  land; 
if  BO  and  you  could  go  with  us  to  look  at 
same,  we  could  meet  you  at  Big  Springs  Mon- 
day. How  far  is  this  land  from  Sparinburg? 
What  per  cent,  do  you  think  Is  first-class 
land;  what  terms  can  we  get;  how  many 
sec.  win  we  have  to  buy?  .  Please  let  us 
know  all  you  can  tell  us  about  the  land  and 
where  It  Is.  If  yon  can  send  us  plat  of  same 
would  like  to  have  it  Yours  truly,  J.  M. 
Hlgginbotham." 

This  letter  of  August  29th  was  received  by 
appellant  on  August  80th,  and.  having  before 
this  been  informed  that  appellee  Pyron  claim- 
ed to  have  the  exclusive  agency  to  sell  the 
lauds,  be  sent  the  following  telegram: 

"Colorado,  Texas,  Sept  1,  1006.  Bob  Py- 
ron Land  Co.,  Fort  Worth,  Texas.  If  you 
control  Godair  ranch,  wire  price ;  party 
would  inspect  It  Mmiday.  O.  S.  Knott" 

To  this  message  Fyron  rolled  by  wire  as 
ft»IlowB,  viz.: 

'•VoTth  Worth,  Texas,  Sept  1,  1006.  a  8. 
Knott  Colorado,  Texam :  Price  five-fifty  per 
acre;  one-third  cash,  or  twenty-four  thou- 
sand cash.    Beventy-five  thousand  January 


first;  balance  three  years,  at  six  per  coit; 
must  have  aneww  Monday.  Tour  ocuumls- 
Blon  two  and  one-IiaU  per  cent;  act  aiili^ 
Bob  Pyron." 

Pyron  also  wrote  the  following  lettw: 

"Fort  Worth,  Texas,  8ept  1,  1006.  Mr. 
C.  S.  Knott,  Colorado  City,  Texas.— Dear  Sir ; 
Tour  telegram  Just  received.  It  read  as  fol- 
lows: 'If  you  control  Qodalr  raocb,  wire 
price;  party  would  Inspect  Monday.'  I  wir- 
ed you  as  follows :  'Price  $6.50  pw  acre ;  one- 
tbird  cash,  or  $26,000  cash,  $75,000  Jan.  the 
1st,  balance  three  years  at  6  per  cent  Must 
have  answer  Monday.  Tour  commission  2^4 
per  cent  Act  Quick.  Answer.'  Now,  Mr. 
Knott  Godair  is  here.  Ju<^  Lindaey  and 
others  have  been  getting  him  a  little  excited, 
telling  him  that  they  could  sell  this  land  at 
from  $10.00  to  $12.00  per  acre,  which  I  ex- 
pect they  could  do  without  any  trouble.  He 
has,  after  a  week's  wrangling,  decided  to 
give  me  until  Monday  night  to  sell  it  as  ft 
whole  at  $S.S0  per  acre;  %  cash,  payments 
as  follows:  $25,000  now;  $75,000  Jan.  the 
1st,  balance  1,  2  and  8  years,  payable  an- 
nually at  6  per  emt.  intraest  Now  he  will 
give  longer  time  than  this  If  the  party  so  de- 
sires, the  party  to  assume  the  amounts  due 
the  different  counties.  I  Inclose  yon  herein 
a  statement  showing  the  amounts.  Now,  if 
yon  ever  did  get  busy,  let  It  be  now.  Rush 
your  man  over  the  land,  and  wire  me,  so  I 
can  get  as  early  Monday  evening  as  i>osslble. 
for  If  the  trade  is  closed  as  above  stated,  it 
will  make  us  a  nice  piece  of  money  and  can 
be  carried  out  without  any  trouble.  How- 
ever, If  you  start  Into  it,  and  cannot  posrtbly 
wire  me  Monday,  wire  me  as  early  Tuesday 
as  you  can,  or  close  it  Just  as  early  as  you 
can,  and  let  me  know  and  we  will  make  blm 
come  through  some  way  anyway,  but  for 
goodness'  sake  tiy  to  get  your  party  to  bc- 
cept  the  proposition  Monday.  Tbla  Is  cer- 
tainly a  cheap  piece  of  land  and  whoever 
gets  It  win  make  a  barrel  of  money.  I  am 
sending  this  by  the  conductor  so  you  will  be 
sure  to  get  it  at  the  train.  Hoping  that  you 
will  make  the  deal  and  let  me  know  as  early 
as  possible  Monday  evening,  I  am,  Tears 
very  truly.  Bob  Pyron  Land  Company,  by 
Bob  Pyron." 

After  the  receipt  of  the  above  tel^n^m  of 
September  1st,  In  answer  thereto,  before  the 
receipt  of  tbe  letter  last  quoted,  appellant 
sent  the  following  tel^am ; 

"Colorado,  T»as,  Sept  1,  1906.  Bob  Py- 
ron, Fort  Worth,  Texas.  Telephone  Hisin- 
bottaam.  Dublin ;  tell  them  I  say  buy.  C.  S- 
Knott" 

He  at  the  same  time  wired  J.  M.  Hlggin- 
botham, at  Dublin,  as  follows: 

"Telegraptaed  Pyron  to  telephtme  yon ;  land 
all  very  fine;  bargain;  buy;  I  am  ready. 
Twenty-fire  thousand  cash." 

He  also  went  to  work  in  Colorado  City  to 
find  other  parties  who  would  take  the  lands 
in  the  event  the  Hlgglnbothama  and  Harrises 
could  not  be  induced  to  pnrcliase  them.  On 
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the  foUowliig  Holiday  morning,  Beptonber 
3d,  this  arranseiMnt  with  Qie  Ckdorado  par- 
ties was  made,  wbealtfy  It  was  agreed  that 
tb^  would  take  the  land  at  the  price  and  on 
the  terms  atated,  provided  the  deal  with  the 
Hlgglnbothams  and  Harrisev  did  not  go 
through;  these  negotiations  being  exswessly 
made  subject  to  the  n^otlatlons  tiben  p«id- 
Ing  with  the  Hlgginbotliamfl  and  Harrises. 
Pending  the  negotiations  with  the  Colorado 
parties,  however,  and  in  answer  to  appel- 
lant's tel^ram  to  Bob  Pyron  of  September 
ist,  above  qnoted,  Pyrcm  wired  appellant  as 
follows: 

''Fort  WoTtb,  Texas,  Sept  2,  IflOG.  I  have 
had  the  sale  of  the  Oodalr  land  up  with  Hlg- 
gfaibothanis  for  a  numUi.  Bob  Fyron.** 

Early  the  next  momlng;  8q)taBber  8, 190% 
the  iflalntlfl  wired  Pyron  as  f  oUows,  vis. : 

**8ept  8,  190a  Bob  Fyron.  I  think  can 
make  sale  if  yon  will  divide  commissions 
again  and  Oodalr  will  make  several  deeds. 
C.  S.  Knott" 

Later  In  the  day  and  after  arrangements 
with  the  Colorado  parties  had  been  made,  as 
above  stated,  the  plaintiff  further  wired  Py- 
ron  as  follows,  to  wit : 

"September  8,  1900.  BtA  Pyron,  Fort 
Worth.  If  Hlgginbothams  have  not  bought 
land.  I  have  nude  sale  here.  G.  S.  Kaott." 

This  message  was  sent  in  the  forenoon. 
About  sundown  that  evenlnfr  appelant  re* 
celved  from  Pynm  the  fbllowlng  answer : 

"Sept  Sd.  O.  S.  Knott,  Colorado,  Texas. 
Oodalr  lands  sold.  Bob  Fyron." 

ThoreafCer,  on  September  4th,  appellant 
came  to  Ft  Worth,  Inquired  of  Pyron  if  he 
(appellant  was  "interested"  In  the  deal,  and. 
wbea  Inf&rqied  that  his  name  was  not  men^ 
tl<Hied  In  the  transaction,  infunmed  Pynn  of 
the  arrangement  be  had  made  with  the  Colo- 
rado parties  to  take  the  land,  and  told  Py- 
ron that  he  was  authorteed  to  put  up  a  for- 
feiture to  secure  the  deal  with  the  Colorado 
people.  Pyron  again  toiH  aE^Uant  that  the 
land  had  been  sold  to  the  Hlgglnbothams, 
and  appellant  thereupon  d«nanded  of  Fyron 
one-half  of  the  commissions  on  that  deal. 
Pyron  denied  appellant's  right  to  any  part  of 
such  commissions,  and  hence  the  suit 

It  Bbonld,  perhaps,  be  further  stated  that 
after  appellant's  Tislt  to  Pyron  on  Septon- 
ber  4tb,  as  above  stated,  he  further  got  into 
communication  with  3.  M.  Higglnbotbam  of 
Dublin,  and  inquired  whether  he  had  been 
admitted  as  one  of  the  purchasers.  Higgin- 
botham  in  reply  informed  him  to  the  effect 
that  the  trade  had  really  been  closed  through 
R.  W.  HIgginttotbam,  without  consultation 
with  him.  R.  W.  Hlgginbotbam  testified  to 
the  effect  that  he  and  John  G.  Harris  came  to 
Ft.  Worth  and  closed  the  sale  with  Mr.  Go- 
dalr,  and  that  they  did  not  know  appellant 
in  the  transaction;  that  they  acted  for  J. 
M.  Hi^lnbotham  and  H.  It.  Harris  without 
final  consultation  with  them ;  that  they  did 
not  desire  appellant  as  one  of  the  co-purchas- 
ers, and  that  th^  did  not  pay  any  attention 


to  Knott  J.  U.  Hlgglnbotikam  tMUfled  that 
Knotfs  telegram  of  September  1st  had  no 
Influence  with  him  in  todndng  the  purduuw, 
and  Pyron  testified  that  about  August  1, 
1908;  he  had  Informed  Knott  In  a  conversa- 
tlon  that  he  (Pyron)  had  the  Oodalr  ranch 
for  sale^  and  was  n^otlattng  with  the  Hlg- 
ginbothams to  sell  to  them.  Appelant  re- 
membered the  conversation,  but  did  not  re- 
member that  Fyron  told  him  he  was  trying 
to  sell  to  the  HUcslnbothams.  It  idumld  also 
be  further  stated  that  prior  to  appellant's 
tete(;ram  to  Pyron  on  September  1st  to  "tele- 
phone HiggliAotham;  Dublin;  tell  tbun  I 
say  bny"— Py»m  had  no  knowledge  that  ap- 
pellant was  or  had  been  negotlatti^;  with  ei- 
ther the  Hlodnbothams  or  the  Harrises. 

It  seons  clear  to  us  that  this  evldrace  af- 
fords no  reasonable  basis  for  a  recovery  by 
appellant  Regardless  of  the  tnfermce  aris- 
ing from  the  evidence  that  appellant's  efforts 
to  interest  the  Hlgglnbothams  and  Harrises 
was  with  a  view  of  himself  becoming  a  part 
purchaser,  and  not  merely  to  lumnire  pur- 
chasers for  Oodalr,  there  is  nothing  to  suf- 
flclraitty  support  a  conclusion  that  there  was 
a  contract,  express  or  Implied,  to  pay  appel- 
lant commlsdons  for  what  he  did.  Godalr's 
letter  to  him  of  June  1, 1906,  was  a  mere  an- 
Bwer  to  an  Inquiry  for  jnices,  ete.,  and  can- 
not reasonably  be  construed  as  an  appoint- 
ment of  agency,  authorising  anwllant  as 
SQCh  to  procure  purchasws.  His  acts  in  the 
premises,  as  to  Oodalr,  were  mere  gratuities, 
particularly  In  view  of  the  fact  that  Gkidair 
had  not  requested  said  services  nor  had 
knowledge  thereof.  What  appellant  did  be- 
tween the  date  of  Godalr's  letter  and  the  date 
of  his  first  communication  with  Pyron  seems 
altogether  too  inclusive  to  form  a  foundation 
for  a  claim  against  Oodalr  for  reasonable 
compensation  therefor.  As  to  Bob  Pyron, 
and  we  here  use  the  name  as  repreeentiiig  the 
Oliver  Land  and  Immigration  and  the  Bob 
Pyron  Land  Companies,  as  well  as  himself, 
it  cannot  reasonably  be  pretended  that  ap- 
pellant performed  any  service,  for  which  Py- 
ron was  bound  to  compensate,  prior  to  Fy- 
ron's  ansvrer  of  8c{>t«nber  1st  offering  to 
divide  commissions.  Prior  to  this  date  as 
to  Pyron,  appellant  was  evidently  a  mere  vol- 
unteer. What  did  he  do  after  that?  Noth- 
ing that  we  can  find,  save  to  wire  Fyron  to 
telephone  Higginbotham  and  tell  them  to  buy, 
and  to  also  wire  J.  M,  Hl^hbotham  to  buy, 
accompanied  with  the  assurance  that  he,  ap> 
pellant  was  ready.  Can  it  be  said  that  thl^ 
under  the  circumstances,  renders  Pyron  or 
Godair  liable  for  commissions?  Neither  pri- 
or to  this  had  any  knowledge  that  appellant 
was.  or  had  been,  dealing  with  the  Hlggln- 
bothams, and  Pyron  promptly  repudiated  ap- 
pellant's Interferoice  with  the  Hlgginboth- 
ams, with  whom  he  had  been  negotiating 
more  than  a  month,  and  with  whom  he  had 
a  sale  almost  conclnded.  We  do  not  think 
that  aK>ellant  could  thus  intrude,  or  that  in 
view  of  the  Hlgginbothams'  testimony  that 
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the  telegram  to  HUo^lnbotbams  did  not  In- 
fluence the  final  pnrcbase  on  their  part  In 
any  d^ree.  Nor  do  we  think  appellant's  ef- 
fortB  with  the  Colorado  parties  can  be  a 
basis  for  commissions.  He  knew  at  the  time 
that  a  sale  to  the  HlgKlnbothams  was  Im- 
minent, and  expressly  acted  snbject  thereta 
We  conclude  that  all  assignments  of  error 
«botild  be  overruled  and  the  Judgmmt  af- 
firmed. It  Is  ordwed  according. 


WM.  CAMERON  ft  CO.  T.  MATTHEW^ 
<Conrt  of  CWil  Appeals  of  Texas.  Dec.  7, 1900. 
On  motion  for  reheaiing,  Jan.  7,  1910.) 

1.  Tbiai.  (I  2M*)  —  iKBiBuonons— RsQunnn 
— MOBl  Sfecifio. 

In  an  action  for  breach  of  contract  by 
which  plaintiff  agreed  to  woric  and  Bbip,  and 
4efendant  agreed  to  give  orders  for,  lumber, 
with  as  little  delay  as  possible,  the  lumber  to 
be  worked  according  to  defendant's  orders,  the 
court  instructed  that  if  plaintiff  was  perform- 
ing his  part  of  the  contract  In  a  reasonable 
manner,  and  preparing  to  deliver  lumber  as 
described  In  the  stock  sheet,  apon  defendant's 
orders.  In  a  reasonable  time,  and  of  the  char- 
acter and  quantity  as  described  in  the  contract 
at  the  time  defendant  abandoned  it  and  refused 
to  make  further  orders,  and  plaintiff  was  dam- 
aged thereby,  the  jury  should  find  for  plaintiff. 
Held,  that  Uie  court's  description  of  the  lumber 
delivered  as  "of  the  character  and  quanti^" 
described  In  the  contract  included  the  grade  and 

auantity,  and  the  instruction  that  It  was  to  be 
elivered  "npon  the  orders"  of  defendant  reqoir- 
■ed  a  finding  that  the  lumber  was  called  for  by 
such  orders,  and  was  sufficient  In  those  respects, 
in  absence  of  a  request  for  a  more  specific  in- 
struction. 

[Ed.  Note.— For  other  cases,  see  fMal,  Oent 
Dig.  I  6S8;  Dec.  Dig.  i  256.*] 

2.  Sales  <|  81*)— Contbaot— Constbuotion— 
"With  as  Littlb  Delat  as  Posbiblb." 

A  contract  requiring  plaintiff  to  fill  defend- 
jint's  orders  for  lumber  "with  as  little  delay  as 
possible"  meant  within  a  reas<mable  time  (citing 
1  Words  and  Phrases,  title  "As  soon  as  poBsf* 
ble,"  p.  tS28). 

[Eld.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  I  219;  Dec  Dig.  S  81.»] 

8.  Appeal  and  Bbbob  <}  lOM*)— Habhlub 

Ebbob— Instbuctions. 

In  an  action  for  breach  of  contract  by 
which  plaintiff  agreed  to  woric  and  ship  lumber 
to  defendant  "with  as  little  delay  as  possible," 
and  defendant  agreed  to  furnish  orders  therefor, 
"'with  as  little  delay  as  possible,"  any  error  in 
charging  that  plaintiff  was  <mly  reqaired  to  fill 
■defendant's  orders  in  a  reasonable  time  could 
not  have  prejudiced  defendant 

[E)d.  Note.— For  other  cases,  see  Appeal  and 
Egor^^Cent.  Dig.  H  4219,  4221;  Dec.  Dig.  { 

4.  Sales  (J  71*)— Oonstbuctioh— Qdawtitt. 

If  def^idant  bongfat  lumber  as  listed  In  a 
stock  sheet,  he  could  only  be  required  to  take 
the  quantity  of  lumber  of  any  particular  dimen- 
sion which  was  listed  therein. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent. 
Dig.  I  189;  Dec  Dig.  i  71.*] 

■C  SAtBs  (i  883*)  —  Dahaoeb  fob  BBEACa  — 
SupriciENOT  or  Evidence. 

In  an  action  for  damages  for  a  breach  of 
a  contract  to  purchase  lumber,  evidence  held 


not  to  snpport  a  rerdSet  for  ^tlntiff  In  the 

amount  rendered. 

[Ed.  Note.— For  other  cases,  see  Sales.  Cent. 
:  Dig.  I  1097;  Dec  Dig.  S  383.*] 

Appeal  from  District  Court,  Hutla  Comi- 
ty;  W.  P.  Hamblen,  Judge. 

Action  by  U  M.  Matthews  against  Wil- 
liam Cameron  ft  Co.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Beversed  and 
remanded. 

HogK,  QUI  ft  Jones  and  Sleqwr,  Bt^nton, 
ft  Kenilan,  for  apptilants.  Andrews,  Ball  ft 
Streetnuui,  for  aivelles, 

REESE,  J.  In  tbis  esse  L.  BL  Uatthews 
sued  Wm.  Cameron  ft  Co.,  Incorporated,  to 
recover  damages  for  breach  of  contract  for 
sale  and  ddlTsry  by  Matttiem  to  Cuneton  ft 
Go.  nt  n.  certain  lot  of  lumber.  Upon  trial, 
wltb  tbe  assistance  of  a  jnry,  Uiere  was  a 
vwdlct  In  favor  of  plalntllE  tor  the  amonnt 
claimed,  tS.888.48,  upon  wbidi  Judgment  was 
rendered.  A  motion  for  a  new  trial  bavlng 
beai  rinsed,  defendant  anpeals. 

There  is  no  nwclt  in  tite  first  assfgnmait 
of  error,  wbUA  Is  oremled  without  dlscas- 
slon. 

The  contract  was  for  the  sale  by  tpptilee 
to  aniall&nt  of  l,2iiO,000  fae^  of  lumber,  to  be 
delivered  on  board  of  cars  at  CanAine  swltCta. 
A  stock  sheet,  showing  the  f^nK>^t  and  di- 
mensions of  tbe  InmbO',  was  attached  to, 
and  made  a  part  of,  the  contract,  to  show 
the  lumber  sold,  bOag  a  lot  of  lumber  wUdi 
app^lee  had  on  band  at  his  sawndll  near 
Caroline  switch.  The  contract  was  dated  Au- 
gust 24,  1907.  The  lumber  was  "to  be  work- 
ed according  to  orders  of'  appellant  Appel- 
lant agreed  to  furnish  arodlee  o^ers  for  the 
lumber  **with  as  little  d^ay  as  posslUek"  and 
aroellee  agreed  to  work,  load,  and  ship  same 
"with  as  little  delay  as  poeslbto."  0&  No- 
vember 20,  1907,  appellant  notified  appellee 
that  it  would  not  take  any  more  of  ttie  lum- 
ber, justifying  sucfa  action  mainly  upon  the 
ground,  as  alleged,  of  delay  on  the  part  of 
appellee  in  shlppng  lumber  upon  orders  sent 
him.  AKiellant  had,  previous  to  thli^  receiv- 
ed and  paid  for  110,1100  feet  of  lumber  under 
the  contract 

The  court  gave  the  Jury  the  following 
chaqte:  "Ton  are  fnrtbw  cbarged  ttaat  if 
you  btfieve  from  the  evidmoe  that  the  i^ain- 
tiff  was  proceeding  to  carry  out  the  said  con- 
tract, and  was  performing  bis  part  of  said 
contract  in  a  reascmable  manner,  and  was 
preparing  and  delivering  the  lumber  as  in 
said  stock  dieet  described,  upon  the  orders 
of  the  said  defendant,  In  a  reasonable  time, 
and  of  tbe  character  and  quantity  of  lumbw 
as  described  in  said  contract  up  to  tbe  20Ui 
day  of  November,  1007,  when  the  said  de- 
fendsnt  brought  the  said  ctmtract  to  an  end 
by  its  notice  of  that  dat^  and  refused  there- 
after to  make  any  further  orders  for  said 
lumber,  and  thereby  If  yon  believe  the  plaio- 


•For  other  cases  see  ssms  toplo  and  section  NUMB&R  to  Deo.  ft  Am.  Diss.  1907  to  dats,  *  Reporter  Indexes 
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tiff  was  damaged,  ttien  70a  will  find  tot  the 
plaintiff  as  damages  the  difference  between 
the  price  of  Oie  said  lumber  on  tbe  date  of 
their  said  ccmtract  ai^  flxed  thereby,  which 
was  dated  July  11*  1907,  and  the  valae  of 
said  lumbPT  on  the  aoth  day  of  Norember, 
1907,  and  6  per  cent.  Interest  thereon  from 
the  :BOtb  day  of  November  np  to  the  present 
time."  ThlB  charge  Is  assailed  by  the  second 
assignment  of  error  on  sereral  grounds,  as 
set  out  In  the  sereral  propositions  thneim- 
der.  We  do  hot  think  any  of  them  present 
substantial  merit  The  description  of  the 
lumber  appellee  was  preparing  and  d^lverlng 
as  'Vtf  the  diaracter  and  quantity**  described 
In  the  contract  was  salDdent  to  Include  the 
grade  and  quantity.  The  lumber  was  to  be 
dellrered  "upon  the  orders"  of  appellant, 
which  was  sufBdent  to  require  the  jnry  to 
find  that  it  was  such  lumber  as  was  called 
for  by  such  orders.  If  appellant  desired 
more  particular  and  specific  Instmctlons  up- 
on these  plaints,  a  special  charge  should  have 
been  requested.  It  Is  objected  that  the  jnry 
might,  imder  the  chaise,  bare  included  the 
lumber  that  bad  been  accepted  and  paid  for. 
No  Issue  was  made  as  to  this,  and  It  Is  en- 
tirely clear  that  It  was  not  so  Included  In  the 
Terdict 

The  fonrth  and  fifth  propositlonB  advanced 
under  this  assignment  are,  in  substance,  that, 
appdleo  being  bound  under  the  contract  to 
deliver  lumber  on  appellant's  orders  "with 
as  little  delay  as  possible,"  It  was  error  to 
Instruct  the  Jury,  In  effect,  that  he  was  bound 
to  do  so  "in  a  reasonable  time."  If  this  were 
an  original  question,  we  would  be  inclined  to 
bold  that  by  the  use  of  sucb  a  phrase  as  "as 
soon  as  possible,"  or  "with  as  little  delay 
as  possible,"  both  meaning  substantially  the 
same  thing,  the  parties  to  the  contract  meant 
that  more  diligence  shoold  be  used  in  doing 
the  particular  thing  required  than  would  be 
required  where  It  is  only  agreed,  either  In 
express  terms  or  by  Implication  of  law,  that 
the  thing  Is  to  be  done  "In  a  reasonable 
time."  When  we  consider,  however,  that 
what  is  a  reasonable  time  depends  upon  all 
the  facts  and  circumstances  of  the  particular 
case,  which  might  require  a  much  higher  de- 
gree of  diligence  and  mach  greater  expedi- 
tion In  one  case  than  In  another,  and  that, 
after  all,  the  phrase  "as  soon  as  pos8H>Ie,"  or 
*'wlth  OS  little  delay  as  possible,"  has  still 
that  element  of  what  Is  reasonable  la  it.  In 
connection  with  the  word  "possible,"  which, 
unless  snch  meaning  be  clearly  expressed,  or 
clearly  appear  from  the  context,  does  not 
mean  more  than  "reasonably  possible"  in  the 
particular  case,  there  seems  some  solid 
ground  for  the  conclusion  at  which  courts 
have  arrived  that  the  phraso  used  in  this 
contract  means  that  the  orders  shall  be  filled 
within  a  reasonable  time,  as  stated  in  the 
cha^  of  the  court  In  Lund  v.  St.  Paul,  M. 
A  H.  B.  Co..  31  Wash.  28A,  71  Pac.  1032.  61 
L.  R.  A.  S06,  96  Am.  8t  Rep.  906,  "reason- 
able time"  was  held  to  mean  "as  soon  as  dr- 
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cumstances  will  permit,"  irtiidi  meana  nth 
stanttally  the  same  thing  as  "as  soon  as  pos- 
sible,'* or  "with  as  Uttle  delay  as  posslbla" 
This  definition,  however,  is  sUghtLy  different 
from  that  adopted  In  Bowen  Detroit  City 
Ry.  Co.,  64  BUdL  486^  20  N.  W.  6S9.  62  Am. 
Rep.  822.  That  Is:  **8o  much  time  as  Is 
necessaiy,  In  the  drcnmstancesi  to  do  ccn- 
vailendy  what  the  omtraet  Teqnlres.**  We 
find  this  statraieat  of  the  law  on  this  ques- 
tion In  2  Mechem  on  Sales,  1  1184:  **An 
ttiese  terms  reqcUre  construction,  and,  as  to 
such  trains  as  forthwith,'  Immedlatdy,*  'as 
soon  as  posdble,*  and  the  Hke,  It  must  be  oon- 
structlm  In  view  of  the  drcnnutances  o£ 
the  case  and  the  situation  of  the  parties. 
Each  of  these  expressions  may  be  somewhat 
Indefinite  In  meanlni^  but  they  are  all  ex- 
presslve  of  pnunptness  to  a  greater  degree 
than  would  ordinarily  be  Indicated  by  audi  a 
phrase  as  %  reasonable  tlm^'  thou^-  under 
peculiar  drcnmstancea  thc^'  may  mean  no 
more."  We  condude.  however,  that  the 
weight  of  authority  suitalns  the  rule  as  stat- 
ed In  the  charge  of  the  coart  that  appellee 
was  only  required  to  fill  appellant's  orders  In 
a  reasonable  tlmft  1  Words  and  Phrases, 
title  "as  soon  as  possible^"  and  aathoritles 
dted.  At  all  events  It  does  not  appear  that. 
If  the  charge  were  erroneous  as  contended, 
appdlont  was  prejudiced  thereby. 

As  to  the  sixth  proposition  under  ttils  as- 
signment. It  ai^ears  with  reasonable  dear- 
ness  from  the  evidence  that  the  market  value 
as  testified  to  by  appdlee^  as  wdl  as  ttie  con- 
tract prlc^  was  for  lumber  loaded  on  cars 
at  Caroline  switch.  We  can  see  no  reason, 
however,  why  the  erldrace  should  not  have 
been  made  Indl^utably  dear  upon  this  and 
many  other  questions  presoited,  upon  whteh 
it  Is  not  at  all  so. 

There  Is  no  m«:tt  In  llie  seventh  proposi- 
tion, and  the  oitlre  assignment  Is  overruled. 

The  third  assignment  of  error  prraraitB  no 
ground  for  reversal.  Certainly  the  charge 
objected  to  Is  not  affirmative  error. 

Although  the  ccmtract  called  toe  1,260.000 
feet  of  lumber,  the  stock  sheet  attached  to 
the  contract  and  made  a  part  thereof  only 
showed  about  989.968  feet  had  been  deliver- 
ed. Appellee  In  his  petition  dalmed  as  his 
damages  the  refusal  to  take  the  entire  1,- 
230,000  feet  less  the  amount  delivered,  which 
Is  stated  to  be  1,006,099  feet,  and  the  dif- 
ference In  the  contract  price  and  the  maricet 
value  at  date  of  breach,  at  the  place  of  de- 
livery. Is  claimed  to  be  93,803.48,  which  Is 
tbe  exact  amount  of  the  verdict ;  It  thus  ap- 
pearing with  reasonable  conduslveness  that 
the  jury  bad  adopted  the  appdiee's  state- 
ment, Instead  of  being  guided  by  the  chai^ 
of  the  court  After  motion  for  new  trial 
had  been  filed,  appellee  ronltted  a  proportion- 
ate amount,  according  to  the  estimate  of 
93.86  per  thousand,  which  seems  to  have 
been  the  estimate  made  by  appdlee  and 
adopted  by  the  Jury  as  his  damages.  In 
making  this  estimate,  however,  no  attention 
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seems  to  have  been  paid  by  appellee  to  sev- 
eral material  matters  which  neceBsarlly  en- 
tered Into  the  question  of  the  amount  of  ap- 
pellee's damages.  In  making  bis  estimate 
■appellee  first  figured  out  the  contract  price 
of  the  lumber,  taking  the  price  for  lumber 
of  the  various  dlmenslcms,  such  price  vary- 
ing from  f  18.25  per  thousand  for  some  of  It 
to  fl2.25  for  lumber  of  different  dimensions, 
with  what  appears  to  be  rather  an  arbitrary 
deduction  for  that  portion  which  was  of 
the  grade  of  No.  2.  In  arriving  at  the  mar- 
ket value  this  la  stated  for  the  entire  list 
to  tie  $11  per  thousand  for  No.  1  and  |10  for 
No.  2,  taking  no  account  of  the  varying  ral- 
lies of  the  different  dimensions  of  lumber. 
Furthermore,  there  is  no  evldrace  whldk 
we  have  been  able  to  find  in  the  record  as 
to  the  proportion  of  the  lumber,  of  the  grade 
of  No.  2,  which  was  an  Imt)ortant  matter, 
as  nnder  the  terms  of  the  contract  appel- 
lant was  only  required  to  take  of  No  2. 
inmber  such  portion  as  did  not  exceed  20 
per  cent  of  the  whole,  and  was  not  requir- 
ed to  take  any  of'  It  that  was  under  this 
grade.  Thua,  In  onter  to  recover  the  amount 
adjudged  to  him,  after  the  remittitur,  ap- 
pellee wag  required  to  show  affirmatively 
that  all  of  the  lumber  on  hand  was  No.  2 
or  better,  and  farther,  that  not  more  than 
20  pw  cent,  of  It  was  of  t^e  grade  of  Na 
2.  In  app^lee's  estimate  upon  which  the 
verdict  was  based,  he  makes  allowance  ar- 
bitrarily for''20  per  cent'  of  the  lumber  as 
No.  2,  and  rather  assnmes,  than  shows  by 
evidence,  that  none  of  It  was  of  a  lower 
grade,  which  appellant  was  not  required 
to  take. 

Appellant  In  Its  brief  also  points  out,  and 
it.  is  not  denied  by  appellee,  that  the  esti- 
mate of  appellee  shows  that^  of  certain  di- 
mensions of  the  lumber,  there  were  larger 
quantities  than  are  embraced  In  the  stock 
sheet  As  appellant  bought  only  tbe  lumber 
listed  In  the  stock  sheet  It  seems  to  us 
that  he  could  only  be  required  to  take  of 
lumber  of  any  particular  dimensions  the 
quantity  of  lumber  of  the  dimensions  listed 
in  the  stock  sheet  No  account  was  taken 
of  this  in  arriving  at  the  verdict. 

These  objections  to  the  verdict  are  not 
here,  nor  were  they  In  tbe  motion  for  a  new 
trial,  as  specifically  presented,  probably,  as 
they  should  be,  but  we  are  of  the  opinion 
that  they  are  sufllclently  so  to  entitle  them 
to  consideration,  and  the  assignments  of 
error  which  go  to  tbe  Icsufflclency  of  the 
evidence  to  support  the  judgment  for  the 
amount  thereof  must  be  sustained. 

The  evidence  was  sufficient  to  authorize 
the  finding  that  the  appellant  bad  breached 
the  contract  and  the  assignments  of  error 
printing  that  question  are  overruled. 

For  tbe  errors  indicated  we  are  of  the 
opinion  that  the  judgment  should  be  re- 


versed, and  the  cause  remanded,  and.  it  la 
so  ordered, 
lieversed  and  remanded. 

On  Motion  for  Eebearlng. 

Our  attention  has  been  called.  In  motion 
for  rehearing,  to  an  error  in  our  opinion  In 
this  cause.  In  the  opinion  as  filed  the  fol- 
lowing statement  Is  made:  "Although  the 
contract  called  for  1,250,000  feet  of  lumber, 
tbe  stock  sheet  attached  to  the  contract  and 
made  a  part  thereof  only  showed  about 
089,988  feet  had  been  delivered."  Tbe  state- 
ment should  have  been  that  the  stock  sheet 
only  showed  989.988  feet,  of  which  118.506 
feet  had  been  delivered. 

The  motion  Is  OTerroled. 


TEXAS  &  P.  RT.  CO.  v.  JONES. 
(Court  of  Civil  ApgaU^of  Texas.   Dec.  4, 

1.  CABRIBBS  (I  280*)  —  INJUBUB  TO  STOCK  — 

INSTBUCTIONS. 

Id  ED  action  against  a  railroad  for  injaries 
to  plaintiETa  stock  In  transportation,  where 
plaintiff  alleged  negligence  of  defendant  In  han- 
dling the  stoA,  an  instruction  that.  If  the  stodk 
were  damaged  by  defendant  as  alleged  in  trans- 
portation, the  jury  shoald  find  for  plaintiff,  was 
erroneous  as  in  fact  instructing  that,  if  the 
stock  were  injured  In  the  manner  alleged,  de- 
fendant was  responrible,  irrespective  of  any 
question  of  whether  or  not  it  was  guilty  of  neg- 
ligence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  S  230.*] 

2.  Cabriebs  (8  219«)—  InjuBiEs  to  Stock  — 

DAMAQKB— iPrSTBDCTIONS. 

In  an  action  ^Inst  a  railroad  fbr  dam- 
ages to  plalntifPs  stock  in  transportation,  where 
tbe  evidence  showed  that  the  stock  was  shipped 
over  defendant's  road  to  W.  and  thence  to  H. 
over  another  road,  and  that  they  were  kept  In 
■tockpens  In  W.  a  whole  day  awaiting  shipment 
to  H.,  defendant  was  not  liable  for  depreciation 
in  the  market  value  of  the  animals  on  their  ar- 
rival at  destination  in  excess  of  such  as  result- 
ed fnnn  Injniies  oocurriiw  oo  Its  line,  and  hence 
an  instraction  allowing  further  danuiges  for  in- 
juries occurring  after  termination  of  the  ship- 
ment over  defendant's  road  was  erroneous. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SS  950,  951 ;  Dec.  Dig.  S  219.*] 

3.  Evidence  (|  472*)— Opiwioh  Evidence^ 
Mabeet  Value. 

In  an  action  against  a  railroad  for  Injuries 
to  stock  in  ttansportation,  a  witDesa  was  in- 
competent to  express  aa  opinion  as  to  the  rea- 
sonable market  value  of  one  of  the  animals  if 
it  had  reached  tbe  destination  with  only  such 
injuries  as  ordiuaiily  occur  after  a  reasonable 
and  ordinary  run ;  the  Issue  as  to  whether  or 
not  the  run  was  a  reasonable  (Nie  b^ng  one  of 
negligence  for  the  jur;. 

[Ed.  Note.— For  other  cases,  see  EMdence, 
Cent.  Dig.  SS  2186.  2187 ;  Dec.  Dig.  S  472..*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  by  J.  D.  Jones  against  the  Texas  & 
Pacific  Ballway  Company.  Judgmeat  for 
plaintiff,  and  defendant  a[q;>eals.  Reversed 
and  remanded  for  another  triaL 
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WagstftfF  &  DaTldson,  for  appellant  Onn- 
nln^ham  &  OllTer,  for  appellee. 

DUNKLIN,  J.  The  Texas  ft  Fadflc  Ball- 
way  Company  has  aroealed  from  a  judg- 
ment In  faTor  of  J.  D.  Jonea  for  (450  recov- 
ered In  the  county  court  of  Taylor  county  In 
a  suit  for  damages  resulting  to  a  shipment 
of  29  head  of  horses  and  mules  from  Mericel 
to  PL  Worth. 

The  trial  court  gave  the  Jury  the  following 
Instruction:  "Zou  are  charged  that  If  you 
beliere  firom  the  erldence  that  plalntUf  de- 
Urered  said  stock  to  defenda3>t  company,  as 
alleged  In  plalntlffa  petition  and  that  said 
stock  were  damaged  by  defendant  company, 
as  alleged  In  plaintiff's  petition,  then  you 
will  find  for  plaintiff. "  By  the  first  asaign- 
ment  of  error  appellant  challenges  the  cor- 
rectness of  the  foregoing  lnstn]ctl(m,  on  the 
ground  that  it  In  effect  Instructs  the  jury 
that.  If  the  stock  were  Injured  in  the  manner 
alibied  In  i^alntUTs  petition,  then  defendant 
was  guilty  of  n^lUfence,  authorizing  a  recov- 
ery by  plaintiff.  The  allegations  plain- 
tiff's petition  were  In  effect  that  the  running 
board  on  which  the  animals  passed  from  the 
loading  pens  Into  the  car  at  Uerkel  broke 
with  some  of  tlie  animals  upon  it;  and  thus 
caused  tltem  to  be  Injured;  that  by  nason 
of  tbe  delays  In  transportation  oocnirlnK  at 
Merkel  and  Tarlous  oth&e  places  en  route  to 
Ft.  Worth,  and  rough  handling  of  the  car*  in 
wblch  tbe  animals  were  traitsportedi  the 
market  Talne  of  tbB  animals  was  greai^  de- 
predated, and  that  in  failing  to  provide  safe 
facilities  for  loading,  and  In  falling  to  av<dd 
saA  delays  and  such  roogh  haTwHIng  of  tbe 
car.  tbe  defendant  was  guilty  of  n^llgenea 
Appellee  insists  that  by  the  language  used  in 
the  charge  above  quoted,  **and  that  said 
8to<^  wen  damaged  by  defendant  company 
as  alleged  in  platutUTs  petltton,"  the  jury 
most  necessarily  bave  understood  that,  in  or^ 
der  for  plaintiff  to  reoorer,  he  must  prore^ 
not  only  that  tbe  animals  were  damaged  as 
alleged,  but  that  sudi  damage  was  occaslm- 
ed  through  defoidanf  s  negllgoice.  We  can- 
not concur  In  this  contention.  Perhaps  one 
learned  In  the  law  would  so  Interpret  tbe 
chai^,  but  it  is  entirely  probable  that  Uie 
jury,  composed  of  laymen,  construed  the  In- 
stmctlon  as  meaning  that  a  verdict  should 
be  rebmied  In  jdaintlfl's  favor  If  the  animals 
bad  sustained  damage  In  the  manner  alleg- 
ed, irrespective  of  any  question  as  to  wheth- 
er or  not  defendant  was  guilty  of  uet^igoic^ 
whlidi  was  the  proximate  cause  of  such  dam- 
age. Appdlant's  first  assignment  of  erxw  is 
therefore  sustelned.  Bering  Mfg.  Qa.  r. 
FemeUt,  SS  Tex.  Qly.  App.  86,  7»  S.  W.  869, 
and  authorities  Ibere  dted. 

Appellanit^s  seoimd  asslgnmoit  of  enar  Is 
as  Collows:  "Tbe  court  erred  In  his  cha^ 
to  tbe  Jury  as  fdlows:  *If  you  should  find 
for  tiie  plaintiff  «  •  •  yoo  wlU  Ibst  find 
from  the  evidence  what  tbe  reasonaUe  val- 
ue of  said  stock  In  the  market  at  Hlllsboro, 


Tex.,  on  the  lltb  day  of  October.  1906,  would 
hare  been  with  only  euch  damages  as  ordi- 
narily occur  In  shipping  stock  that  distance 
with  ordinary  care.* "  Tbe  foregoing  aesign- 
ment  seta  out  only  a  portion  of  the  charge 
on  tbe  measure  of  damages.  Following  the 
portion  quoted  abore,  the  court  continued: 
"Yon  will  then  find  from  the  evidence  the 
reasonable  value  of  said  stock  In  the  market 
at  Hlllsboro  on  said  date  In  their  damaged 
condition,  If  you  find  they  were  injured  or 
damaged  In  value.  And,  if  t^  last  amount 
Is  less  than  the  value  found  under  the  pre- 
ceedlug  subdlvlslou  *A'  of  this  charge,  you 
will  then  ascertain  the  difference  In  said 
amounts,  and  said  difference.  If  any,  wUl  be 
the  amount  of  your  verdict  f<»r  the  plaintiff.** 
It  is  doubtful  wtiether  this  assignment  Is  a 
sufficient  predicate  for  the  proposition  urged 
by  appellant,  that  the  portion  of  tbe  (Aarge 
quoted  In  the  assignment  authorized  the  jury 
to  allow  plaintiff  damages  for  all  Injuries  to 
the  animals  occurring  during  the  entire  trip 
from  Merkel  to  Hlllsboro ;  but  as  the  judg- 
ment will  be  reversed  for  other  errors,  and 
In  view  of  another  trial,  we  suggest  that 
there  was  ^or  tn  the  chuge  upon  the  meas- 
ure of  damages  taken  as  a  whole.  The  un- 
disputed evidence  showed  that  the  owner  of 
the  animals  accompanied  the  shipment;  13iat 
they  were  shipped  over  appdlant's  road  from 
Merkel  to  Ft  Wortii.  and  thoice  to  Hlllaboro 
over  the  Missouri,  Kansas  A  Texas  Railway; 
and  Ibat  fhey  were  kept  In  stock  i>ens  In  Ft 
Wortii  a  whde  day,  awsitlng  shipment  to 
Hlllaboro.  Plaintiff  testified  in  part  as  fol- 
lows: "I  have  been  shipping  mules  and  hors- 
es nearly  all  my  life,  and  know  the  effect  of 
long  delay  ai^  rough  handling  upon  the 
market  value  of  such  animals.  In  addition 
to  bruising  and  cri^llng  them,  they  depre- 
date In  weight  and  flesh  and  to  appearaixw^ 
their  hair  gets  rough,  and  tends  to  make 
them  unsalable,  and  reduces  their  market 
value."  In  no  event  would  awellant  be  lia- 
ble for  depredation  In  market  value  of  tbe 
animals  np<Hi  tbetar  arrival  at  destination  in 
excess  of  audi  as  resulted  from  bijurles  oc- 
curring on  ita  own  line,  but  the  diarge  upon 
the  measure  of  damages  above  quoted  allow- 
ed a  recovery  for  any  furthw  damages  occur- 
ring after  Ibe  termination  of  the  shipment 
over  appellant's  road.  Hallway  t.  Vaughan, 
41  S.  W.  415  i  Hallway  t.  Ldbold,  65  8.  W. 
368w 

Tbe  fdlowlng  question  was  inoponnded  to 
jOalntiff  hy  bis  eounsd:  **What  would  have 
been  the  reasonable  martet  value  at  Hllls- 
boro, Tex.,  tiie  black  mare  which  died  If 
she  bad  reached  Hlllsboro  with  only  such  in- 
juries as  ordinarily  occur  after  a  reasonable 
and  ordinary  run  from  Mwkel,  Tex.,  to  Hllls- 
boro, Tex.,  Tla  T.  &  P.  By.  and  tbe  M.  K.  ft 
T.  By.  of  Texasf  Defendant  objected  to  the 
qtKStloa  1^»on  tbe  ground  that  the  answer  of 
the  witness  would  be  the  expression  of  his 
opinion  upon  a  mixed  question  of  law  and 
fact  TSie  objection  was  overruled,  and  the 
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wltnew  vas  pornUtted  to  answer  tbe  qnw* 
tlon  ftTorably  to  i^alntlfl,  and  ttals  ruling  Is 
tbe  basis  of  appellant's  flfUi  assignment  of 
error.  The  Issue  as  to  vhether  or  not  tbe 
ran  over  def^idanlfB  line  was  a  reasonable 
ran  was  an  issue  of  negllgotce,  and  the  test 
for  Its  determinatlcHi  was  wbethm  or  not  the 
same  was  smdi  a  ran  ss  a  carrier  of  ordl- 
narf  prudence  would  bare  made  undw  sim- 
ilar drcumatancea.  This  wsm  an  issue  to  be 
determined  by  the  jurr,  upon  which  it  was 
impTopo'  tm  the  witness  to  express  an  opin* 
ion,  and  the  court  erred  In  OTerrallng  Appti- 
lanf B  ohsfectlon  -to  the  question.  Bailway  t. 
Boberts  (Sup.)  108  S.  W.  808;  Bailway  t. 
Schnlts,  109  S.  W.  445;  BaUway  t.  Nodke. 
110  S.  W.  82;  Bailway  t.  Evans-Snyder-Bnel 
Ga,  42  Tex.  ClT.  App.  60.  03  8.  W.  1026; 
Baitwar  T.  Thompson.  2  Tex.  Clr.  App.  170, 
21  B.  W.  188;  Sonnefleld  T.  Mayton,  80  S.  W. 
167. 

For  the  errors  above  Indicated,  the  juAg- 
ment  of  the  trbtl  court  Is  reversed,  and  the 
cause  Is  remanded  for  another  trial. 


DIAMOND  T.  ROTAN  et  al. 

(Oimrt  of  Civil  Appeals  of  TexaB.   Dec.  18, 1909. 
On  Rehearing,  Jan.  14,  1810.) 

1.  FSKPnuiriES  (I  6*)— Restbazkt  or  Azjeii< 

ATlOIf. 

A  general  reatraint  on  tbe  power  of  aliena- 
tion, nrnen  incorporated  In  a  deed  or  will  other- 
win  conveying  a  fee-iimple  ri^t  to  the  prop- 
erty, h  void. 

[Ed.  Note.— For  otber  cshb,  iee  Perpetoitles, 
Cent.  Dig.  II  4-66:  Dec.  Dig.  I  «.*] 

2.  Deeds  (|  124*)~~Corvbtancs  or  Fib— Re- 
pugnant LnCITATION. 

A  deed  from  a  mother  to  ber  son  lemlsed, 
released,  and  qaitclaimed  to  the  son  described 
I>roperty,  to  have  and  bold  daring  bis  natural 
life,  unless  tlie  same  or  some  part  thereof  be  sold 
by  him  or  some  creditor  of  bis,  in  which  event 
the  title  to  immediately  vest  in  bis  children,  if 
living,  or,  It  not  living,  in  L.,  if  living,  or,  if  b« 
then  have  no  children  and  L.  be  dead,  then  in 
the  heirs  of  I^,  and  at  the  death  of  the  son,  if 
the  title  should  still  be  In  hEm,  the  same  to  be- 
come the  property  of  bis  beira.  Held,  that  the 
limitation  in  the  deed  was  a  restriction  on  aliena- 
tion and  void  as  repugnant  to  tbe  fee  intended 
to  be  granted. 

gid.  Note.— For  other  cases,  see  Deeds,  Gent 
.  1  439;  Dec.  Dig.  I  124.*] 

8.  Estates  (|  10*)— MsBoxn— Defeasible  Fke 
AiTD  Bevkbteb. 

Where  a  mother  conveyed  a  fee-simple  es- 
tate in  land  to  ber  son  and  sole  heir,  with  a  Um- 
itaticoi  over  to  bis  children  in  case  bis  creditors 
should  subject  the  land  to  bis  debts,  and  tbe 
son  was  unmarried  at  tbe  death  of  the  mother, 
the  mother's  reversionary  estate,  which  would 
have  existed  until  the  birth  of  children  to  tbe 
son,  passed  1^  inheritance  to  the  son,  and  merg- 
ed with  his  defeasible  fee  so  as  to  confer  on 
him  the  complete  title,  end,  such  title  having 
once  vested  In  tbe  son,  any  contingent  remain- 
der In  unborn  children  was  defeated,  and  hence 
tbe  limitation  over  would  not  take  effect  on  a 


breach  of  condId<m  after  marriage  <tf  the  sob 
and  birth  of  issue. 

[EM.  Note.— For  other  cases,  see  EMates,  Cent 
Dig.  Si  0-13;  Dec  Dig.  1  10.*] 

4.  Estates  (|  10*>— Meboeb— Dbfeastbue  Ta 
AKD  Bevebbioh— IBrraoT  or  SrATinv. 

This  result  was  not  obviated  by  Sayles* 
Ann.  Civ.  St  1897,  art  626,  providing  that  tbe 
onion  of  any  particular  estate  with  tbe  inherit- 
ance by  purchase  or  by  descent  shall  not  operate 
to  defeat  the  remainder,  since  the  purpose  of 
the  statute  was  to  abolish  tbe  coounon-law  tech- 
nicalities regarding  the  characteristics  of  par> 
ticular  estates,  essential  to  support  a  remainder, 
and  to  prevent  each  results  from  following  the 
onion  of  the  particular  estate  with  the  inherit- 
ance In  the  same  person,  and  In  the  present  case 
there  was  an  absorption  of  all  the  estates  pos- 
sible to  be  carved  out  of  a  feoniimpie  estate  in 
tbe  son. 

[Ed.  Note.— For  otber  caaea,  see  Estates,  Cent 
Dig.  H  9-13;  Dea  Dig.  |  lO.*] 

5.  Descent  and  Distbibutiom  (|  8*) — Possi- 
BU-rrT  OP  Bevebter. 

While  the  posfllbiHty  of  reverter  limited  to 
take  effect  on  tbe  happening  ot  a  condition  is 
not  an  estate  which  may  be  conveyed,  it  is  one 
capable  of  being  Inherited. 

[Ed.  Note.-^or  other  cases,  see  Descent  and 
Dbtribntion,  Cent  Dig.  {  33 ;  Dec  Dig.  1  8.*] 

On  Rehearing. 

6.  Estates      1*)  —  DurriHCXioR  Betweeit 
"Estate  on  Xuotatioh"  and  "Estate  oic 

COHDITIOH." 

The  distinction  between  an  "estate  on  lim- 
itation" and  one  "on  condition"  Is  that  in  tbe 
former  the  event  or  occurrence  relied  on  to  de- 
termine the  Brat  estate  and  as  the  beginning  ot 
another  merely  marks  the  end  or  limit  of  the 
first,  and  thus  indicates  the  iMundary  between 
the  two,  while  In  estates  on  condition  it  active- 
ly defeats  what  might  otherwise  be  a  greater 
Interest. 

[Ed.  Note.— For  other  caaes,  see  Estates,  Cent 
Dig.  I  1:  Dec  Dig.  {  1* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  TO.  4164^-4165;  vol.  8,  p.  7707;  voL  2, 
pp.  13^1400.] 

Appeal  from  District  Court,  Fannin  Coun- 
ty ;  Ben  H.  Denton,  Judge. 

Action  by  W.  L.  Diamond,  guardian,  against 
J.  W.  Botan  and  others.  From  a  Judgment 
for  defendants,  plaintiff  appeals.  Afilrmed. 

M.  L.  Morris  and  Richard  B.  Semple,  tor 
appellant  McGrady  ft  McMahon.  for  appel- 
lees J.  W.  Botan  and  J.  G.  McOrady.  Spence 
ft  Baker  for  appellees  Urs.  Daisy  D.  Leonard 
and  miodes  B.  Baker. 

H0DQB8,  J.  The  determlnatloa  of  the 
principal  question  presented  In  this  appeal 
involves  the  construction  of  a  deed  of  gift 
from  Mrs.  Leanna  Leonard  to  her  son,  W.  H. 
Leonard.  It  was  made  In  1888,  and  conTe^d 
to  W.  H.  Leonard  Hie  land  In  ctmtroversy. 
Omitting  the  description  of  tlie  land,  the  deed 
is  as  follows: 

"This  indenture  made  this  Feb.  18,  1888, 
by  and  between  Leanna  Leonard  as  a  single 
person  of  the  county  ot  Buchanan  and  state 
of  Missouri,  party  of  the  first  part,  and  WU- 
liam  Henry  Leonard  of  the  county  of  Bodun- 
an,  state  of  Missouri,  party  of  the  second 
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part,  wltneaseth,  that  whereas  the  saia  party 
of  the  first  part  for  and  1b  consideration  of 
lore  and  aCFectlon  and  the  sum  of  one  dollar 
to  her  paid  by  the  said  party  of  the  second 
part,  the  receipt  -whereof  Is  hereby  acknowl- 
edged, do  by  these  presents  remise,  release 
and  forever  quit-claim  unto  the  said  party  Of 
the  second  part  the  following  described  lots, 
tracts  or  parcels  of  land  lying  and  being  and 
Bltoate  in  the  county  of  Fannin  and  state  of 
Texas,  subject  to  the  conditions  herein  stat- 
ed, to  wit:  (Description  omitted.)  To  have 
and  to  hold  the  same  onto  him  the  said  Wil- 
liam Henry  Leonard  for  and  during  his  natu- 
ral life  unless  the  same  or  some  part  thereof 
should  be  sold  by  him  or  some  creditor  of  his. 
In  which  event  said  land  and  the  tlUe  thereto 
Is  to  immediately  vest  in  his  children  If  any 
there  be  livli^  at  the  time,  share  and  share 
alike,  or  if  he  then  hare  no  children  living 
then  Id  the  said  Leanna  Leonard  if  living, 
or  If  he  then  have  no  children  and  the  said 
Leanna  Leonard  should  be  dead,  then  In  the 
heirs  of  said  Leanna  Leonard,  and  at  the 
death  of  said  William  Henry  Leonard  If  the 
title  to  said  land  should  still  be  In  him,  with- 
out t>eing  vested  in  others,  as  herein  before 
provided,  then  same  is  to  go  to  and  become 
the  property  of  bis  lieirs,  together  with  all 
and  singular  the  rights,  privileges  and  ap- 
purtenances thereto  belonging," 

Mrs.  Leonard  died  In  1890  or  1891  without 
leaving  any  other  children,  bo  far  as  Is  dis- 
closed by  the  record.  At  the  time  of  the 
^ecutlon  of  this  deed,  and  at  the  time  of  the 
death  of  Mrs.  Leonard,  W.  H.  Leonard  was 
nnmarrled.  In  1895,  about  six  years  after 
the  death  of  his  mother,  he  married  Daisy 
Leonard,  one  of  the  appellees  in  this  suit,  by 
whom  be  had  two  children,  Henry  end  John, 
aged  ten  and  seven  years,  respectively,  at 
the  time  of  the  trial  In  the  court  below.  W. 
H.  Leonard  and  hla  wife  resided  upon  the 
land  In  controrersy  as  th^r  homestead  for 
several  yean  prior  to  the  Institution  of  this 
suit,  and  200  acres  of  that  land  is  still  claim- 
ed as  a  homestead  by  the  wife,  Daisy  Leon- 
ard. In  1908  B.  L.  Holcomb  recovered  a 
judgment  agalnirt  W.  H.  Leonard  for  the  sum 
Qt  ITOBJKt  and  coste  of  suit  By  virtue  of 
an  execution  issued  upon  this  Judgment  the 
land  In  controvosy  -was  sold,  and  the  appel- 
lees McGrady  and  Botan  tilalm  nndra  that 
sale. 

On  Hay  30, 1908,  a  conveyance  was  execat- 
ed  by  W.  H.  Leonard,  in  wblch  be  was  Joined 
by  his  wife,  conv^ing  the  property  In  suit 
to  their  minor  children  Henry  and  John  1^, 
and  Bhodes  S.  Baker— to  the  latter  In  the 
doable  capacity  as  trustee  for  Mrs.  Daisy 
Leonard  and  In  bis  indivldnal  behalf.  The 
deed  set  apart  In  trust  f6r  Mrs.  Lecmard  for 
life  150  acres ;  to  Baker,  In  consldmitlon  of 
his  saTloes  as  an  attorney  In  securing  the 
deed  of  setUement  and  for  money  advanced 
to  Leonard  as  a  ccmslderatlon  for  the  con- 
veyance^ a  reastmable  Interest  In  the  entire 


tract  of  land,  to  be  fixed  by  some  court  of 
competent  Jurisdiction  upon  application  there- 
for; to  the  minors  Henry  and  John  L.  was 
given  an  absolute  fee-simple  title  to  all  the 
remainder  of  the  premises,  and  all  Interest 
in  remainder  after  the  termination  of  the 
life  estate  of  Mrs.  Leonard.  The  considera- 
tion expressed  was  love  and  affection  for  the 
children,  the  payment  of  $50,  and  the  legal 
services  rendered  by  Baker. 

The  testimony  showed  that  Leonard  was 
a  man  of  spendthrift  habits,  that  he  wasted 
his  means  and  failed  to  support  his  family. 
The  family  was  without  any  property  or 
means  of  support  except  the  premises  In  con- 
troversy and  the  income  from  It.  Rhodes  S. 
Baker  was  mployed  by  Mrs.  Leonard  to 
secure  the  deed  of  settlement  above  referred 
to,  and  he  advanced  the  $50  recited  as  a  part 
of  the  consideration.  In  October,  1908,  this 
suit  was  instituted  by  Jolm  L.  Leonard,  as 
the  next  friend  of  the  minors  Henry  and  John 
L.,  against  Botan,  W.  H.  Leonard,  Daisy 
Leonard,  and  Rhodes  Baker,  to  recover  all  of 
the  land  described  in  the  original  deed.  Pre- 
vious to  the  trial  John  L.  Leonard  died,  and 
W.  L.  Diamond  was  appointed  guardian  of 
the  estates  of  the  minors  and  permitted  to 
appear  and  prosecute  the  suit  In  his  peti- 
tion Diamond  sets  forth  the  facts  substantial- 
ly as  stated  here,  and  claims  that  the  estate 
of  W.  H.  Leonard  In  the  land  t^minated  by 
the  sale  made  by  the  creditor  Holcomb  and 
by  Leonard's  deed  to  Baker  and  Mrs.  Leon- 
ard, charging  that  these  were  breaches  of  the 
conditions  Imposed  in  the  original  deed ;  that 
by  the  terms  of  that  Instrummt  the  occur- 
rence of  those  contingencies  operated  to  vest 
the  remainder  In  fee  in  the  minors  for  whose 
benefit  he  suefi.  He  asks  for  Judgment  for  the 
entire  tract  of  land,  in  his  capacity  as  guard- 
ian. The  defendants  In  the  court  below  an- 
swered, setting  up  their  claims  as  evidenced 
by  the  deeds  under  which  they  claimed.  The 
case  was  tried  before  the  court  without  a 
jury,  and  a  Judgment  rendered  in  fovor  of  the 
defendants,  denying  the  right  of  the  guardian 
to  any  pwtlon  of  the  property,  but  recognls- 
Ing  the  distribution  made  In  the  deed  above 
referred  to  from  W.  H.  Leonard.  To  Baker 
was  given,  as  a  reasonable  compraisatlon  for 
bis  services,  a  one-tenth  Interest  In  the  prop- 
erty. The  title  of  the  appellees  McGrady  and 
Botan  was  limited  to  the  excess  over  the 
homestead  of  200  acres.  The  guardian  alone 
has  appealed. 

At  the  request  of  the  appellant,  the  court 
filed  conclusions  of  fact  and  of  law,  and  In 
bis  conclusions  bf  law  holds  that  the  original 
deed  from  Mrs.  Leanna  Leonard  to  W.  H. 
Leonard  vested  In  the  latter  a  fee-simple  es- 
tate to  the  entire  tract  (tf  land.  The  only 
errors  assigned  In  this  court  are  those  which 
question  the  correctness  of  this  conclusion  of 
law  and  the  farther  conclusion  holding  that 
the  appellees  McOrady  and  Botan  were  en- 
titled to  any  portion  of  the  property.  If  the 
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conrt  vas  correct  In  condudtns  tbat  LeonarA 
took  from  hli  motbw  an  absolute  fee-simple 
estate  in  the  land.  It  logically  follows,  from 
the  facts  in  evidence  that  be  must  also  have 
been  correct  in  holding  that  the  excess  over 
the  homestead  claim  of  Leonard  was  subject 
to  execntlon  and  sale  at  ttie  Instance  of  a 
creditor,  and  that  McGrady  and  Botan  had 
acquired  a  good  title  to  that  portion.  It  is  ap- 
parrat  thertfore  that  the  entire  appeal  mnst 
be  determined  by  a  review  of  the  legal  con> 
elusion  complained  of  by  the  first  assignment 
of  error.  The  question  is:  Did  W.  H.  Leon- 
ard take  under  the  deed  from  his  mother  an 
absolute  fee-dmple  estate,  or  mraely  a  quali- 
fied fee  held  upon  condition?  The  grant  was 
for  and  during  his  natural  life,  and  at  his 
death,  if  the  title  was  still  In  him  without 
harii^  been  divested  by  a  breach  of  the 
conditions  named.  It  passed  to  his  heirs  gen- 
erally. The  legal  effect  of  this  language,  If 
the  conditions  Imposed  are  to  be  Ignored  as 
void,  conveys  an  absolute  fee-simple  estate. 
Beay  v.  Oockrell  (Sup.)  115  S.  W.  1160.  But 
If  those  conditions  are  to  be  given  effect,  then 
Leonard  took  only  a  qualified,  or  conditional, 
fee,  and  the  court  erred  in  holding  to  the 
contrary. 

The  (mly  ground  vpan.  wbich  the  court 
could  have  disregarded  the  conditions  speci- 
fied In  the  deed  Is  that  th«y  were  void  as 
being  a  restraint  upon  the  alienation  of  a 
fee-simple  estate:  That  a  general  restraint 
upon  the  power  of  alienation,  vhea  incorpor- 
ated in  a  deed  or  will  otherwise  conveying  a 
fee-simple  rl^t  to  the  property,  is  void,  is 
now  too  well  settled  to  require  discussion. 
Potter  V.  Couch,  141  U.  S.  296,  11  Sup.  Ct 
1005,  35  L.  Ed.  721;  Seay  v.  Cockrell  (Sup.) 
115  S.  W.  1160;  Kessner  v.  Phillips,  189  Mo. 
515,  SS  S.  W.  66,  107  Am.  SL  Rep.  368;  Sl- 
monton  v.  White,  93  Tex.  50,  53  S.  W.  339, 
77  Am.  St  Rep.  824;  White  v.  Dedmon,  57 
S.  W.  8T0;  Laval  v.  Staffel,  64  Tex.  371; 
Bouldin  V.  Miller,  87  Tex.  359,  28  S.  W.  940 ; 
Latimer  v.  Waddell,  119  N.  C.  370,  26  S.  E. 
122,  3  L.  R.  A.  (N.  S.)  668,  and  cases  cited  In 
notes;  Tledeman  on  Real  Prop.  §  204  ;  24  Am. 
&  Eng.  Ency.  864.  The  apparent  uniformity 
of  the  ruling  does  not  extend  to  all  the  forms 
In  which  this  restrictive  power  1b  sought  to 
be  exercised  in  deeds  and  wills.  The  most 
frequent  occasions  where  courts  have  been 
called  upon  to  Interpose  this  objection  occur 
where  the  deed  or  will  merely  contains  a 
clause  forbidding  the  alienation  Indefinitely, 
or  providing  that  the  property  conveyed  shall 
not  l>e  sold  for  the  debts  of  the  grantee  by 
any  creditor,  without  at  the  same  time  pro- 
viding that  the  first  estate  shall  thereby  ter^ 
minate  and  vest  In  another.  lu  such  cases 
the  rule  has  been  upheld  with  practical  un< 
animlty  by  the  courts  of  the  country,  as  well 
as  by  the  text-writers.  But  in  cases  where 
the  instrument  to  be  construed  contains  a 
provteion  to  the  effect  that  if  the  grantee  sells 
any  part  of  the  property,  or  It  shall  be  sold 


at  tbB  instance  at  a  creditor,  the  estate  ctm- 
veyed  shaU  cease  and  the  title  to  the  property 
thereupon  pass  to  anoUier  named  person  or 
revert  to  the  grantor,  there  has  arisen  some 
diversity  of  opinion  as  to  the  propriety  of 
holding  such  restrictions  void.  Mandlebatun 
r.  McDonell,  29  Hich.  78,  18  Am.  Bep.  SL : 
Bennett  r.  Ghapln,  77  Mich.  538,  43  N.  W. 
893,  T  L.  B.  A.  877;  Conger  v.  Lowe,  124  Ind. 
368,  24  N.  E.  889,  9  L.  B.  A.  165;  Fowlkes  v. 
Wagoner  (Tenn.  Gb.)  46  S.  W.  68&  The  use 
of  language  falling  within  the  last-named 
class  of  caaes  is  what  surrounds  the  constmc- 
tion  of  the  deed  here  under  consideration 
with  some  difficulty.  The  deed  provides  tbat 
W.  H.  lieonard  should  have  and  bold  the 
land  during  bis  natural  life  "unless  the  same 
or  some  part  tbsreot  should  be  sold  by  blzn 
or  some  creditor  of  his,  in  wUdi  event  said 
land  and  the  title  tliereto  is  to  immediate 
vest  in  bis  children  if  any  there  be  living 
at  the  time,  share  and  share  allk^  or  If  be 
then  have  no  dilldren  living  then  in  the  said 
Leanna  Leonard  If  living,  or  if  be  then  have 
no  children  and  the  said  Leanna  Leonard 
should  be  dead,  then  in  tiie,  heirs  of  said 
Leanna  Leonard,  and  at  tbe 'death  of  said 
William  Henry  Leonard  if  the  title  to  said 
land  should  still  be  in  him,  without  being 
vested  in  others,  as  herein  before  provided, 
then  same  is  to  go  to  and  become  tbe  property 
of  bis  heirs."  It  is  evident,  from  the  lan- 
guage quoted,  that,  if  the  condition  be  trrat- 
ed  as  one  which  may  legally  be  Ingrafted 
upon  Instrumrats  of  this  character,  it  would 
have  tbe  ^ect  of  terminating  the  estate  of 
W.  H.  Leonard  upon  an  allenatltm  <^  the 
property  by  him  or  by  any  creditor  of  his. 

While  adhering  to  the  application  of  the 
general  rule  as  hereinbefore  stated,  tbe  courts 
of  this  state,  so  far  as  we  have  been  able  to 
ascertain,  have  not  passed  upon  a  provision 
couched  In  language  precisely,  or  sutistan- 
tially,  the  same  as  that  contained  In  this 
Instrument  However,  we  are  not  without 
eminent  authority  from  other  sources.  In 
the  case  of  Potter  v.  C3ouch,  supra,  the  Su- 
preme Court  of  the  United  States  uses  this 
language:  "But  the  right  of  alienation  is 
an  inherent  and  Inseparable  quality  of  an 
estate  of  fee  simple.  In  a  devl&e  of  land  in 
fee  simple,  therefore,  a  condition  against  all 
alienation  Is  void  because  repugnant  to  the 
estate  devised.  •  •  •  For  the  same  rea- 
son, the  limitation  over  in  case  the  first  dev- 
isee shall  alien  is  equally  void  whether  the 
estate  be  legal  or  equitable.  (Citing  authori- 
ties.) And  on  principle,  and  according  to  the 
weight  of  authority,  a  restriction,  whether  by 
way  of  condition  or  of  devise  over,  not  for- 
bltMIng  alienation  to  particular  persons  or 
particular  purposes  only,  but  against  any 
and  all  alienation  whatever  during  a  limited 
time  of  an  estate  in  fee,  is  likewise  void  as 
repugnant  to  the  estate  of  the  first  taker  by 
depriving  him  during  that  time  of  tbe  inb^ 
ent  power  of  allenatttm.''  The  languace  of 
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that  decision  Is  especially  applicable  here,  and 
may  be  considered  authoritative,  Inasmuch 
as  tho  case  there  being  reviewed  Involved  the 
construction  of  a  provision  very  similar  to 
the  one  In  this  deed.  In  Kessner  v.  Phil- 
lips, also  cited  above,  the  Instrument  con- 
stmed  contained  a  provision  stipulating  that 
in  case  the  grantee  should  sell,  or  attempt  to 
sell  or  incumber,  the  premises  conveyed  at 
any  time  during  30  years,  the  title  should 
Immediately  vest  In  other  named  parties,  or 
their  heirs  or  assigns.  In  disposing  of  the 
question,  the  Supreme  Court  of  Missouri,  aft- 
er citing  and  discussing  a  large  number  of 
cases,  reached  the  conclusion  that  such  a 
provision  should  be  treated  as  a  nullity,  by 
reason  of  being  a  restriction  upon  the  free 
alienation  of  an  estate  otherwise  absolute. 

Upon  principle  we  can  see  no  distinction 
between  the  two  classes  of  cases,  when  It 
appears  from  the  whole  Instrumoit  that  the 
primary  purpose  of  the  condition,  or  restric- 
tion, is  to  prevrat  alienation  of  the  property, 
and  not  merely  to  affix  a  limitation  to  the 
estate  conveyed.  If  clauses  forbidding  al- 
'  lenatlon,  when  unaccompanied  by  any  terms 
of  forfeiture,  or  devises,  or  grants  over,  rise 
to  the  dignity  of  conditions  capable,  if  valid, 
of  defeating  the  continuation  of  the  estate 
in  the  first  grantee,  they  stand  nptoi  an  equal 
footing  with  conditiona  containing  those  ex- 
press stipulations.  If  th^  do  not,  then  it 
would  not  become  necessary  to  hold  them  In- 
valid In  order  to  preserve  the  first  estate 
conveyed.  It  is  only  when  they  are  treated 
as  oottditions,  and  not  as  mere  covenants, 
and  insurmountable,  if  ralld,  tiiat  it  becomes 
necessaxy  to  eliminate  them  by  assailing  their 
validity.  If  a  clause  restralntiv  the  free 
alienation  of  property  is  not  expressed  In 
terms  which  are  sufficient  to  determine  the 
estate.  It  cannot  be  said  that  it  has  that  ef- 
fect, and  there  Is  no  occaBi<m  to  Invoice  the 
powers  of  the  courts  to  declare  them  Inval- 
id. On  the  other  hand.  If  the  language  used 
creates  such  a  condition^  which,  if  valid, 
wonld  defeat  the  first  estate,  the  form  In 
which  l^e  intent  of  the  grantor  may  be  ex- 
pressed is  ImmateriaL  The  fact  that  the 
grantor  says  the  first  estate  shall  upon  the 
happening  of  such  contingency  terminate  is 
entitled  to  no  more  we^ht  than  should  be 
^ven  language  from  which  the  law  would 
Imply  such  an  intention. 

In  the  present  case  it  clearly  appears  that 
the  primary  purpose  of  Mrs.  Leanua  Leon- 
ard was  not  to  limit  the  tenure  of  her  son, 
but  to  shield  blm  from  his  creditors  and 
bis  own  improvidence.  While  endowing  blm 
with  full  power  to  manage  and  control  the 
property,  enjoy  all  of  Its  usufruct,  and  pass 
It  at  his  death  to  his  heirs  generally,  thus 
Testing  in  him  an  estate  In  fee  simple,  she 
sought  to  take  from  her  grant  some  of  the 
essentials  which  the  law  invariably  attaches 
to  such  proi)erty  rights.  This  was  evidently 
doD^  not  for  the  purpose  of  limiting  or  di- 


minishing a  right,  but  of  protecting  and  pro- 
longing tbe  right  and  its  enjoyment  If  Mrs. 
Leanna  Leonard  desired  to  create  a  spend- 
thrift trust,  the  law  has  pointed  out  a  method 
by  which  this  can  be  done.  Kessner  v.  Phil- 
lips, supra.  But  she  could  not  invest  her  son 
with  an  absolute  legal  and  equitable  title  to 
the  property  and  talte  from  him  those  ele- 
ments and  liabilities  with  •which  the  lav 
clothes  such  owner. 

There  Is  still  another  view  that  may  be  tak- 
en of  this  case,  and,  while  not  resting  our 
decision  upon  that  ground,  we  think  It  worthy 
of  being  referred  to.  The  record  falls  to 
show  that  Mrs.  Leanna  Leonard  at  her  death 
left  any  child,  or  children,  or  their  descend- 
ants, other  than  the  appellee  W.  H.  Leonard. 
If  we  may  infer  from  this  that  he  was  the 
Only  heir  of  bis  mother  at  her  death,  then 
upon  the  happening  of  that  event  he  became 
invested  with  all  the  rights  and  Interests 
held  by  her,  Indadlng  the  possibility  (tf  rer 
verter,  based  upon  the  occnrrence  of  the  con- 
tingency mentioned  in  the  deed.  The  tes- 
timony shows  that  there  was  an  Interval  of 
about  Bix.  or  eight  yean  between  the  death 
of  Hrs.  Leanna  Leonard  and  the  blrt|>-  of 
the  first  child  of  W.  B.  Leonard.  Let  us  sup- 
pose that  during  that  time  a  creditor  had 
sold  the  property,  or  that  Leonard  had  him- 
self disposed  of  It.  What  then  would  have 
been  the  estate  acquired  by  such  purchaser? 
If  we  treat  the  condition  in  this  deed  as' 
valid,  and  tlie  allraiation  as  Ipso  facto  ter- 
minating his  estate  under  the  deed,  Leonard's 
rights  as  an  heir  to  the  reversion,  and  re- 
mainder, would  Immediately  come  into  ex- 
istence and  form  the  basis  of  a  fce-slmple 
estate.  In  short,  tbere  was  during  that  time 
merged  in  him  all  the  component  parts  of  a 
complete  fee-simple  right  The  limitation  to 
his  children,  then  unborn,  was  a  mere  con- 
tingency that  did  not  amount  to  a  vested  es- 
tate. During  tbe  Interval  betwe^i  tiie  death 
of  his  mother  and  the  birth  of  his  children, 
Leonard  stood  as  the  sole  represoitatiTe  of 
all  those  who  could  take  for  a  breach  of  the 
conditions  in  the  deed.  Having  thus  been  en- 
dowed at  one  time  with  all  the  compon^t 
parts  of  the  ratire  estate.  It  would  seem  that 
there  was  a  complete  merger,  and  the  con-^ 
tingent  remainder  limited  to  the  children 
thereby  defeated.  Article  626.  Sayles'  Her. 
CIt.  St  1897,  provides  that  the  union  of  any 
particular  estate  with  the  Inheritance,  by 
purchase,  or  by  descent  shall  not  operate  so 
as  to  defeat  impair,  or  in  any  wise  affect 
the  remainder.  It  was  probably  the  purpose 
of  this  statute  to  abolish  tbe  common-law 
technicalities  regarding  the  characteristics  of 
the  particular  estate  essential  to  support  a 
remainder,  and  also  to  prevent  equally  tech- 
nical results  from  following  the  union  of  the 
particular  estate  with  the  inheritance  in  th« 
same  person.  Here,  however,  we  have  not 
only  a  union  of  the  inheritance  with  the  par- 
ticular estate,  but  of  the  contingent  remain- 
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der  also.  It  do«8  sot  pKWBt  fbe  sltaatlon 
of  destroying  an  Interroilng  estate  by  the 
union  of  the  extremes,  but  one  In  whldi  there 
Is  an  alworptlon  by  one  person  of  all  tbe 
estates  possible  to  be  carved  out  of  t^e  fee 
simple.  This  being  true,  the  birth  of  children 
afterwards  wonid  not  operate  to  direst  Mm 
of  the  contingent  remainder  limited  over. 
While  tbe  possibility  of  reverter,  limited  to 
take  effect  upon  tbe  bap[>enlng  of  the  con- 
tingency provided  against,  Is  not  an  estate 
which  may  be  conveyed,  it  la  nevertheless 
one  capable  of  being  Inherited.  North  v. 
Graham,  235  111.  178,  85  N.  E.  267,  18  L.  B. 
A.  (N.  S.)  624,  126  Am.  St  Bep.  189.  Hav- 
ing been  inherited  by  Leonard  from  his  moth- 
er at  her  death,  it  completed  in  him  the  fOe- 
slmple  estate. 

AB  stated,  while  not  resting  our  disposi- 
tion of  tbe  assignments  of  error  upon  this 
proposition,  we  think  It  entitled  to  some  con- 
sideration, assuming  the  validity  of  the  con- 
ditions discnssed. 

For  the  reasons  first  given,  tbe  Judgment 
of  the  district  conrt  la  affirmed. 

On  Rehearing. 

In  the  motion  for  rehearing,  connsel  for 
appellant  Insist  with  much  earnestness  that 
we  have  placed  an  erroneous  constrnctlon  on 
the  deed  from  Mrs.  Leonard  to  W.  H.  Leon- 
ard. It  la  contended  that  the  legal  effect  of 
that  deed  was  to  invest  W.  H.  Leonard  with 
"an  estate  upon  limitation,"  and  his  children 
with  an  "estate  upon  conditional  limitation." 
It  Is  Immaterial,  In  disposing  of  this  queB< 
tlon,  wbetbw  we  construe  the  deed  from  Mrs. 
Leonard  as  conveying  to  W.  H.  Leonard  the 
fee  or  only  a  life  estate  subject  to  tbe  con- 
ditions Inserted,  If  we  hold  that  his  is  not 
an  "estate  upon  limitation"  as  defined  In  law. 
The  question  Is:  Was  his  an  estate  upon 
condition,  or  one  upon  limitation?  Mr.  Tlede- 
man,  In  his  work  on  Real  Property  (section 
211),  says:  "An  estate  upon  limitation  Is 
one  which  Is  made  to  determine  absolutely 
upon  the  happening  of  some  future  event  as 
an  estate  to  A.,  so  long  as  she  remains  a 
widow.  Tbe  technical  words  generally  used 
to  create  a  limitation  ate  conjunctions  re- 
lating to  time,  such  as  during,  while,  so  long 
as,  until,  etc  But  these  words  are  not  ab- 
solutely necessary;  for  where  it  Is  neces- 
sary, in  order  to  carry  out  the  Intent  of  the 
grantor,  to  construe  an  estate  to  be  a  lim- 
itation. It  will  be  done,  even  though  words, 
ordinarily  used  In  the  creation  of  an  estate 
upon  condition,  appear  in  their  stead.  An 
estate  uiwn  limitation  differ*  from  one  upon 
condition  In  this,  that  Oie  estate  is  determin- 
ed ipso  facto  by  the  happening  of  the  con- 
tingency, and  does  not  require  any  entry  by 
tbe  grantor  in  order  to  defeat  it.  A  condi- 
tional limitation  is  an  estate  limited  to  take 
effect  upon  the  happening  of  the  contingent?, 
and  which  takes  the  place  of  the  estate  which 
is  determined  bj  such  contingency.  Some 


author^  anumg  othert  Ur.  Wadiborn,  have 
used  the  temis  conditional  llmitatlonfl  and 
limitetlona  InterchangeaUy,  referring  In  both 
Instencea  to  the  estate  which  Is  detemilned 
by  tbe  happening  of  the  event  But  it  ap- 
pears to  be  the  better  method  to  a^^ly  the 
term  conditional  limitation  to  the  estete 
which  takes  effect,  and  limitation  to  the  estate 
which  is  determined.  A  conditional  limita- 
tion la  an  estate  limited  to  take  effect  after 
the  determination  of  an  estate,  which  In  the 
absence  of  a  limitation  over  would  have  been 
an  estate  upon  condition.  Strictly  speaking, 
a-  conditional  limitation  cannot  be  limited 
after  an  estate  upon  limitation,  except  where 
the  contingency  which  constitutes  the  limita- 
tion, Is  not  sure  to  happen  and  the  estate  Is 
a  fee  upon  limitation.  Thus  In  a  grant  to 
A.  during  widowhood,  and  upon  her  marriage 
to  B.,  A.'b  estate  would  J>e  an  estate  upon 
limitation,  and  consequ^itly  B.'s  estate  would 
be  a  good,  common-law  remainder."  Mr. 
Washburn  also  in  discussing  the  same  sub- 
ject, uses  this  language:  "In  a  conditional 
limitation,  the  estate  determines.  Ipso  facto, 
upon  the  happening  of  the  event  and  goes 
over,  at  once,  to  the  grantor  by  reverter,  or 
to  the  person  to  whom  It  Is  limited  ui>oq  the 
happenli^  of  such  contingency.  So  If  the 
breach  of  a  condition  Ik  relieved  against  in 
chancery,  or  excused  by  becoming  Impossible 
by  the  act  of  God,  the  estate  to  which  it  Is 
annexed  remains  unimpaired,  whereas  a  lim- 
itation determines  an  estate  from  whatever 
cause  it  arises.  This  distinction  may  be  Il- 
lustrated by  a  familiar  example.  A  grant 
to  A.  B.,  provided  she  continues  unmarried. 
Is  an  estate  upon  condition,  and  If  she  mar- 
ries nobody  can  take  advantage  of  it  to  de- 
feat tbe  estate  but  the  grantor  or  his  heirs. 
But  a  grant  to  A.  B.  so  long  as  she  contin- 
ues unmarried  is  a  conditional  limitation. 
The  moment  she  marries,  the  time  for  which 
the  estate  was  to  be  held  has  expired,  and 
the  estate  Is  not  technically  defeated  but 
determined."  2  Wash,  on  Real  Prop.  (3d 
Ed.)  p.  20.  The  distinction  between  an  estate 
upon  limitation  and  one  upon  condition  may 
In  most  instances  be  easily  discerned.  In 
the  former  the  event  or  occurrence,  relied 
upon  to  determine  the  first  estate  and  as  tbe 
beginning  of  another,  merely  marks  the  end 
or  limit  of  the  first  aiid  thus  Indicates  tbe 
boundary  between  tbe  two ;  while  In  estates 
upon  condition  It  actively  defeata  what  might 
otherwise  be  a  greater  Interest  In  the  deed 
before  us  the  granting  clause  Is  sufficient  to 
invest  W.  H.  Leonard  with  an  estate  for  life, 
defeasible  if  be  or  any  creditor  sells  the 
property.  But  for  this  provision  Leonard 
would  unquestionably  be  endowed  with  an 
estate  in  fee  for  life.  It  would  have  been 
otherwise  had  Hrs.  Leonard  conveyed  tbe 
land  "until  he  became  Insolvent"  or  "ontil 
he  or  some  creditor  sold  it^  Here  no  great- 
er estate  than  that  marked  by  the  occur- 
rence of  insolvency  or  alienation  would  have 
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been  poaelble  under  the  terms  of  the  grant 
The  condition  of  insolrency,  or  the  act  of 
alienation,  would  not  operate  as  a  forfeit- 
ure to  defeat  an  otherwise  greater  estate, 
t>nt  simply  indicate  the  termination  of  the 
only  interest  conveyed. 

If  the  estate  htid  by  Leonard  he  one  up- 
on condition,  and  the  condition  be  void  for 
the  reasona  pointed  out  In  the  original  opin- 
ion. It  logically  follows  that  he  was  endowed 
by  the  deed  from  bis  mother  with  such  an 
tDterest  as  the  terms  of  the  deed  would  con- 
vey with  the  condition  omitted.  This  we 
held  would  be  a  fee,  and  we  stlU  adhere  to 
that  conclusion. 

The  motion  Is  overruled. 


ABILESNS  LIGHT  ft  WATER  GO.  t.  . 

CLACK. 

(Court  of  Civil  Appeals  of  Texas.  Dec  4, 1909.) 

1.  BKGBZVKB8  (1  143*)— SaU  OT  PBOFKBTT— 
lJABn.ITIX8  OW  PTTBOHASBB. 

Where  defendant  became  the  owner  of  the 
property  of  a  water  company  at  a  receiver's 
■ale,  and  had  no  notice  of  the  company's  agree- 
ment with  plaintiff  concerning  the  maintenance 
of  a  bridge,  and  did  not  voiontarlly  agree  to 
maintain  the  same,  it  was  not  liable  for  plain- 
tiffB  expenses  in  repairing  it. 

[Ed.  Note.— For  other  cases,  see  Receivers, 
Dec  Dig.  {  143.*] 

2.  Limitation  or  Actions  (|  55*)— Torts— 
Continuing  Injubt. 

Under  the  rule  that  where  the  structure 
constituting  a  nuisance  is  permanent  and  tbe 
Injury  is  constant,  or  certain  to  occur,  tbe  whole 
damage  may  be  recovered  at  once,  plaintiff,  fail- 
ing to  sue  for  damages  on  the  permanent  rais- 
ing of  a  dam  resulting  in  the  Inundation  of  his 
land,  was  barred  by  the  statute  of  limitations. 

IBd.  Note.— For  other  cases,  see  limitation  of 
Actions,  Dec  Dig.  |  SB.*] 

8.  LnilTATlOK  OF  AoTioirs  <|  S6^— TOBtS  — 
Accrual. 

That  on  tbe  permanent  raising  of  a  dam 
resulting  in  tbe  inundation  of  plainttfTB  lands 
defendant  paid  plaintiff  a  certain  sum  per  year 
as  damages  did  not  stop  the  running  of  the  stat- 
nte  of  limitations;  there  being  no  evidence  to 
show  that  plaintiff's  cause  of  action  was  merged 
fat  the  contract  for  the  payment  of  damages. 

[Ed.  Mot&r-For  other  cases,  see  Limitation 
of  Actions,  Dec  Dig.  I  65.*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  by  M.  hi.  Clack  against  the  Abilene 
Light  &  Water  Company.  Judgment  for  plaln- 
tlfT,  and  defendant  appeals.  Rerersed,  and 
Jnd^ent  rendered  for  defendant. 

Wagstaff  &  Davidson,  for  appellant  Cun- 
ningham ft  OlivOT,  for  appellee. 

8FEER,  J.  M.  M.  Clack  recovered  Judg- 
ment  against  tbe  Abilene  Light  ft  Water  Com- 
pany for  damages  growing  out  of  the  main- 
tenance of  a  dam  across  Lytle  Creek,  near 
the  dty  of  Abilene,  by  which  water  was  caus- 
ed to  back  over  about  10  acres  of  land,  ren- 
dering the  same  wholly  useless,  and  to  re- 


cover  a  further  sum  which  he  was  forced  to 
expend  In  repairing  a  bridge  across  said 
creek.  In  addition  to  tbe  general  Issue,  the 
defendant  pleaded  the  statute  of  limitations 
of  two  years,  and  upon  this  appeal  Insists 
that  the  trial  court  should  have  given  its  re- 
quested summary  instructl(m  in  view  of  the 
undisputed  evidence. 

With  respect  to  the  bridge.  It  Is  Insisted  by 
appellee  that  tbe  Lytle  Water  Company,  ap- 
pellant's predecessor,  erected  the  dam,  and 
shortly  thereafter,  in  pursuance  of  an  agree- 
ment to  do  so,  constructed  a  bridge  across 
the  creek  to  furnish  him  passage  from  one 
part  of  his  land  to  another,  and  agreed  to 
maintain  the  same ;  that  this  appellant  bought 
the  property  of  the  Lytle  Water  Company  In 
the  year  1006.  This  agreement  on  the  part 
of  the  Lytle  Water  Company  was  verbal.  It 
does  not  at  ail  follow  from  this  that  appel- 
lant is  liable  on  the  covenant  of  the  Lytle 
Water  Company  to  maintain  the  bridge.  On 
the  contrary,  it  is  undisputed  that  appellant 
became  the  owner  of  the  property  of  the 
Lytle  Water  Company  at  a  receiver's  sale, 
and  had  no  notice  whatever  of  its  agreement 
with  appellee  concerning  the  maintenance 
of  the  bridge.  This  being  true,  and  the  appel- 
lant having  in  no  manner  voluntarily  agreed 
to  maintain  the  bridge,  It  cannot  be  held  lia- 
ble for  appellee's  expenses  In  repairing  it 

It  remains  to  be  seen,  then,  if  in  any  event 
appellant  is  liable  for  the  damages  growing 
out  of  the  overflow  of  appellee's  land.  The 
appellee  thus  states  his  contention  in  this 
respect:  "In  1889  and  1890  the  Lytle  Water 
Company  raised  tbe  dam  about  82  Inches 
higher  to  its  present  height  luid  the  dam 
has  been  maintained  at  this  height  to  the 
present  time,  and  this  increase  in  the  height 
of  the  dam  caused  water  to  back  over  10  or 
12  acres  of  appellee's  land.  The  Lytle  Water 
Company  paid  him-  $100  a  year  on  account 
of  this  overflow  and  the  backing  of  water 
while  it  owned  the  property,  and  during  the 
two  years  prior  to  the  flllng  of  this  suit  wa- 
ter had  stood  on  the  land  from  six  weeks  to 
three  months  during  the  year  and  part  of  the 
spring  and  summer.  The  lake  Is  full  from 
one  to  two  times  each  year,  and  covers  this 
land  from  six  weeks  to  six  months  each  year. 
When  the  water  goes  down  in  the  lake,  the 
water  goes  off  tbe  land  leaving  it  dry  for  a 
portion  of  each  year,  but  not  long  enough  to 
enable  him  to  cultivate  a  crop  on  the  land." 
In  his  testimony  app^Iee  further  stated: 
"That  when  the  water  Is  not  on  the  land  it 
is  boggy  and  the  water  rises  on  It  The  grass 
will  not  grow  on  It  and  the  land  la  not  worth 
a  button  by  reason  of  the  dam  being  erected 
and  raised.  That  this  condition  of  affairs 
has  t)een  the  same  since  Lytle  Water  Com- 
pany raised  the  dam  In  1808  or  1899,  and 
since  the  dam  was  raised  he  has  abandoned 
tbe  use  of  it  for  cultivation,  as  it  has  been 
worthless  for  that  purpose  since  said  time." 


•For  etltw  casw  sm  same  topic  and  secUon  NUHBBB  in  Dee.  ft  Am.  Digs.  1907  to  date,  ft  Beporter  ladexM 
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Ab  befbre  stated,  tUs  mlt  was  filed  In  190& 
Undw  these  fitcts,  we  do  not  think  appellee 
was  aititled  to  recover  anytliliiff,  and  onr 
conclaalon  la  predicated,  of  course,  npon  a 
holding  that  his  canae  ot  actltm  as  to  the 
land  In  controveray  arose  when  the  I^e 
Water  Company  raised  the  dam  to  Its  presoit 
height,  thereby  sabmerglng  appellees  land. 
It  Is  perfectly  apparent  to  onr  minds  that  the 
dam  across  lilytle  credc  Is  a  permanmt  strac- 
tnre,  and  that,  upon  Its  being  raised  so  as  to 
Inundate  appellee's  land  in  the  nuumer  shown 
by  his  testimony,  he  could  at  once  haVe  Insti- 
tuted suit  for  his  damages.  If  he  could  have 
sued  then  he  ought  to  have  done  so,  and  if  he 
failed,  he  was  under  the  xwnalty  of  a  bar  by 
the  statute  of  Umitallons.  Whwe  the  stmc- 
tnre  constituting  a  nuisance  Is  permanent 
and  the  Injury  Is  constant  or  certain  to  oc> 
cur,  then  the  whole  damage  may  be  recover- 
ed at  OQce.  Tex.  Central  R.  R.  Co.  v.  Brown, 
38  Tex.  GlT.  App.  610.  86  S.  W.  659,  and  au- 
thorities there  cited.  It  Is  further  worthy 
of  notice  that  no  special  damages  occurred 
during  the  two  years  Immediately  preceding 
the  filing  of  this  suit,  but  the  conditions  were 
Identical  with  those  existing  for  many  years 
priOT  thereto ;  thus  showing  clearly  tbat  the 
real  cause  of  action  asserted  In  this  suit  ac- 
crued with  the  raising  of  the,  dam. 

It  is  perhaps  well  to  notice  one  further 
contention  of  appellee.  It  Is  Insisted  that 
limitations  could  not  run,  because,  after  Ly- 
tic Water  Comapny  raised  the  dam  to  Its 
present  height,  It  paid  appellee  In  compeusa- 
tloD  for  his  damages  the  sum  of  flOO  per 
year  until  it  failed  in  business  and  the  ap- 
pellant became  the  owner  of  Its  property. 
But  this  does  not  at  all  follow.  The  mere 
fact  that  Lytle  Water  Company  paid  to  ap- 
pellee the  sum  of  $100  per  year  damages 
does  not  at  all  show  tbat  his  cause  of  action 
bad  not  fully  accrued  when  the  dam  was 
raised,  or  even  hold  in  abeyance  the  statute 
of  limitations.  There  Is  neithw  pleading  nor 
evidence  to  show  that  appellee's  cause  of  ac- 
tion was  merged  in  a  contract  whereby  Lytle 
Water  Company  undertook  to  pay  the  sum 
of  $100  per  year,  even  if  that  would  affect 
the  question. 

We  see  no  way  to  avoid  the  conclusion  that 
the  statute  has  long  ago  barred  the  ai^lee's 
right  to  recover,  and  the  Judgment  In  his  fa- 
vor Is  therefore  reversed,  and  Ju^^lent  here 
raidered  for  appellant 


TEXAS  &  PACIFIC  COAL  CO.  v.  UcWAIN.t 
(Court  of  Civil  Appeals  of  Texas.    Nov.  13, 
1900.    Rehearing  Denied  Dec.  11,  1909.) 

1.  Master  and  Sebvast  (8  92*)— Injuht  to 
See  VAST— Malpractice  in  Medical  Tbeat- 

HEIVT. 

DefeDCtant,  a  mining  company,  is  not  en- 
tiHed  to  immunity  from  liability  for  malpractice 
in  treatment  ot  plaintiff,  an  injured  employ^, 


by  the  company's  physician,  on  the  around  tbat 
the  physician  was  selected  by  plalntlfrs  em- 
ployw  union,  and  defendant  only  acted  gra- 
tuitously In  taking  fitKU  employes'  wages  a  cer- 
tain amount  monthly,  and  paid  out  the  same 
for  medical  treatment  ct  injured  employis^  where 
the  evidence  fails  to  show  that  the  union  se- 
lected or  employed  the  physlclau  who,  after  the 
first  few  dajv,  treated  pUuntifl  for  a  nTuober  of 
months. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  143;  De&  Dig.  i  S2.*] 

2.  Master  aro  Seevant  (|  281*)— Injitbt  to 

Servant^Medtcal  Tbb^tment— Action  fob 
Maubactice— QuBsnoH  Toa  Jubt. 

Bvidence,  in  an  action  by  an  employe  for 
malpractice  by  a  phyBician,  emidoyed  by  the 
master,  called  to  treat  his  injurTes  received  in 
his  emi^oyment,  held  not  to  entitle  defendant  to 
a  directed  verdict  on  the  ground  that  it  failed 
to  show  that  defendant  contracted  for  plaintiff's 
medical  treatment 

[Sd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  1 1000;  Dec;  Dig.  I  284.*] 

3.  Mabteb  and  SEBVANt  (%  264*)-4njttbt  to 

Servant  —  DiscoNTiNTTiD  Medical  Tbeat- 
uENT— Action  ron  Malpractice— Vablanck. 
In  an  action  against  his  employer  for  mal- 
practice by  the  physician  called  defendant 
plaintiff  alleged  uiat  when  he  was  employed  by 
defendant  they  agreed  that  defendant  would 
take  50  cents  per  month  from  his  wans,  and  in 
consideration  thereof  defendant  would  famish 
all  necessary  medical  and  sui^cal  treatment  in 
case  of  injnry  while  in  defendant's  employment ; 
that  the  names  of  the  physiciens  who  would  so 
treat  plaintiff  were  not  mentioned ;  that  such 
contracts  were  made  with  all  of  defendant's  em- 
ployes; and  that  such  amount  waa  deducted 
from  plaintiff's  wages  each  month  and  became 
the  money  of  defendant  Plaintiff  testified  that 
60  cents  WM  taken  from  every  employe's  wages 
eadi  month,  for  which  he  "was  to  get  doctor, 
medical,  and  surgical  attention."  Defendant's 
general  manager  testified:  "Tbat  the  only  way 
the  miners  can  keep  from  paying  the  60  cents 
per  m<mth  Is  not  to  enter  the  employmmt  of  the 
company.  When  an  employ^  leaves  the  employ- 
ment of  the  company  be  has  no  interest  in  this 
fund.  •  •  •  For  his  60  cents  we  give  the 
miner  medical  attention,  *  *  *  and  the  at- 
tention of  eacA  one  or  all  three  of  the  physicians 
who  are  in  the  employ,  or  the  sui^eons  as  they 
may  be.  We  give  that  to  the  individual  himself. 
If  be  calls  for  a  physician  outside  of  the  three 
he  pays  for  that  himself.  •  •  •  We  have  to 
fnmi^  the  employes  thiee  good  physicians. 
That  is  the  understanding  now  oetween  the  em- 
ploT^s  or  their  committees  and  myself,  with  back 
and  blankets  and  bandages,  etc,  covered  by  the 
contract  in  pamphlet  form  that  has  been  pro- 
duced." Seld,  that  there  was  no  variance  be- 
tween the  pleading  and  proofs  in  falling  to  prove 
the  contract  to  employ  medical  treatment  for 
plaintiff  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  8  870 ;  Dec.  Dig.  {  264.*] 

4.  Mabteb  and  Servant  (|  291*)— Injtbt  to 
Servant- Medical  Tbeatmewt— Malpbac- 
tice- iNarRuonoNs. 

In  an  action  by  an  employe  against  his 
master  for  malpractice  of  a  phyncian  employed 
by  the  master,  the  comolaint  charged  that  when 
plaintiff  was  employed  by  defendant  it  was 
agreed  that  a  certain  amount  should  be  deducted 
monthly  from  plaintiff's  wages,  for  wfai<A  the 
master  would  tumisb  all  medical  and  surgical 
treatment,  In  case  of  Injury  while  so  employed. 
Held,  that  an  instruction  to  find  for  defendant 
if  the  nni^oyeB,  through  their  union,  by  th^ 
contract  with  defendant  had  the  right  to  re^ 
ulate  the  amount  of  the  cotlectlma  for  the 
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hospital  and  phyatdans  fnnd.  and  ft  was  not  In- 
tended  that  any  proSt  should  be  made  from  this 
source,  and  that  the  receipts  and  disbnrse- 
ments  for  the  fund  were  suhstantiolly  equal  each 
month,  was  properlT'  lefnsed,  as  it  was  substan- 
tially eqniTalent  to  a  charge  denying  xecove^ 
on  toe  express  contract  for  treatment*  though 
It  were  proved. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  {  1133 ;  Dccl  Dig.  S  291.*] 

6.  Appeax.  ahd  Ebbob  (i  1033*)— Pebsons  En- 
titled TO  APPBAX.  -•  RULINQS  IN  APPEL- 
UNT'S  FATOB. 

Appellant  cannot  complain  of  an  instruc- 
tion in  his  owD  favor. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Emr^^Gent.  Dig.  |{  4066-4058;  Dec.  Dig.  I 

6.  Tbiax.  (I  256*)  —  BxQiTBsia  wo*  Ihstkuo- 
noNs— Necxbsitt. 

In  the  absence  of  a  request  for  a  special 
Instruction,  defendant  cannot  complain  of  a  cor- 
rect instruction  on  the  ground  that  it  Is  not  auf- 
fidently  favorable. 

[Ed.  Notep—^or  other  cases,  see  Trial,  Cent 
Dig.  I  628;  Dec.  Dig.  f  25G.*] 

7.  Hastes  and  Sebtakt  (S  92*)  —  Medicai. 

TBEATmCKT— LiIABILITT  TOB  MALPBACTICE. 

Where  a  mining  company  undertakes  to  fur- 
nish medical  treatment  for  its  employfo,  it  is 
liable  for  the  neirligence  of  the  physician  em- 
ployed by  it  in  disdtarge  of  such  undertafcinK, 
though  it  makea  no  deduction  therefor  from  the 
wages  of  the  employes. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  OenL  Dig.  {  143;  Dec  Dig.  |  92.*] 

Appeal  from  District  Court,  Tarrant  Coun- 
ty; Irby  Dunklin,  Judge. 

Action  by  D.  G.  McWain  against  the  Tex- 
as &  Pacific  Cqel  Company.  PlalntlfF  bad 
Judgment,  and  defendant  appeals.  Affirmed. 

John  W.  Wray,  for  appellant  Q.  T.  More- 
land,  for  appellee. 

SPSIER,  J.  Appellee,  D.  O.  McWaln,  an 
employ^  of  the  Texas  &  Pacific  Coal  Compa- 
ny, sued  that  company  for  damages  for  al- 
leged maltreatment  of  a  broken  arm,  aver- 
ring that  the  defendant  bad  contracted  to 
treat  blm.  as  one  of  the  employ^,  for  Inju- 
ries z«celved  while  In  its  service,  and  that 
by  reason  of  its  n^lgence  in  this  respect  he 
had  sustained  injuries  in  the  amount  sued 
for.  The  defendant  answered  generally  and 
specially  that  It  was  incorporated  under  the 
general  laws  of  TCEzas  for  the  sole  purpose 
of  mining  and  transporting  coal,  and  was 
without  legal  power  to  make  the  contract 
sued  on;  that  plaintiff  was  a  member  of  a 
labor  union,  and  the  matter  of  employment 
of  the  physicians  was  wholly  In  the  bands  of 
snch  union;  tliat  it  merely  distributed  the 
fnnd  accumulated  by  the  contributions  of  Its 
varloos  employes;  and  that  Its  services  in 
tbia  respect  were  without  compensation,  and 
rmdered  at  the  request  of  Its  employes,  who 
selected  tlie  physicians  that  treated  them. 
There  were  some  further  si>ecial  answers 
that  need  not  be  noticed.  The  trial  resulted 
in  ft  verdict  and  judgment  In  the  plaintiff's 
fftTor  for  $5,000,  fnnn  which  the  defendant 
prosecutes  this  appeal. 


The  greater  part  of  appellanl^B  brief  is  de- 
voted to  the  assignment  that  the  eonrt  erted 
In  not  instructing  the  Jury  summarily  to  find 
for  the  defsidant;  the  following  contentions 
being  made  under  this  assignment,  to  wit: 
First,  that  the  selection  of  the  physicians, 
upon  whose  treatment  negligence  is  predicat- 
ed in  the  case,  was  shown  to  be  in  the  hands 
of  the  labor  union  of  which  appellee  was  a 
member;  second,  that  the  record  shows  indis- 
putably that  appellant  did  not  undertake  to 
treat  appellee  for  compensatloo,  but  that  it 
tendered  its  good  offices  to  its  injured  em- 
ployes as  a  gratuity;  and,  third,  that  there 
is  a  fatal  variance  between  the  contract 
pleaded  and  that  proved.  While  there  are  a 
great  number  of  propositions  submitted  un- 
der this  assignment.  It  Is  believed  the  fore- 
going will  cover  all  the  pertinent  Issues  rais- 
ed by  them. 

Upon  the  issue  raised  by  appellant's  in- 
sistence that  the  labor  union  had  selected, 
the  doctors  who  treated  appellee,  the  trial 
court  charged  the  Jury  as  follows:  "If  you 
believe  from  the  evidence  that  Dr.  Gerlno 
was  employed  by  defendant  as  one  of  the 
surgeons  at  the  mine  at  the  Instance  and 
request  of  a  committee,  and  that  some  of 
the  members  of  said  committee  were  the  du- 
ly authorized  agents  of  the  local  union  of 
which  plaintiff  was  a  member,  then,  even 
though  you  should  believe  from  the  evidence 
that  Dr.  Gerlno  failed  to  treat  the  plaintiff 
with  that  degree  of  skill  and  care  which  a 
surgeon  of  ordinary  prudence  of  that  vicin- 
ity would  have  treated  him,  and  that  plain- 
tiff sustained  damages  by  reason  thereof,  you 
cannot  allow  plaintiff  any  damages  there- 
for." The  evidence  Indicates  that  Dr.  Ger- 
lno was  first  called  to  visit  appellee  when 
his  arm  was  broken,  but  that  his  services 
only  extended  over  a  few  days  at  most,  when 
Dr.  Bluney,  another  sui^eon,  was  called  In, 
and  whose  services  extended  over  some  eight 
or  nine  months.  The  appellee's  case  Is  pred- 
icated upon  the  negligence  of  both  of  these 
physicians,  but  a  charge  as  to  Dr.  Blnney 
similar  to  the  forgoing  as  to  Dr.  Gerlno  was 
neither  given  nor  requested.  In  truth,  we 
have  found  nothing  In  the  record  to  Indicate, 
much  less  conclusively  to  show,  that  the 
union  had  anything  whatever  to  do  with  the 
selection  of  Dr.  Blnney  as  a  surgeon.  Con- 
ceding, therefore,  that  appellant's  contention 
is  legally  sound,  it  must  nevertheless  fall 
becanse  of  our  finding  of  the  facts  above. 

Appellant's  next  contention  Is  that  the 
undisputed  evidence  shows  that  It  made  no 
contract  to  treat  appellee,  and  that  therefore 
it  should  have  had  the  Instruction.  Upon 
this  point  the  testimony  shows  that  appellee 
was  In  the  employ  of  appellant  company  as  a 
coal  miner.  At  tbe  time  of  his  employment 
nothing  was  said  about  deductions  from  his 
wages  for  doctor's  fees,  but  he  knew  ttiat 
it  would  be  taken  out  and  made  no  objec- 
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tlons  to  It  Tliat  the  Bum  of  50  cents  was 
taken  from  eyery  employe's  wages  per  month, 
for  which  appellee  testified  he  "was  to  get 
doctor,  medical,  and  snri^cal  attention — the 
very  b^t  medical  and  surgical  attention." 
The  vice  president  and  genera)  manager  of 
appellant,  who  is  shown  to  be  its  alter  ego 
in  Texas,  testified:  "The  only  way  the  min- 
ers can  keep  from  paying  the  60  cents  per 
mouth  is  not  to  enter  the  employment  of 
the  company.  When  an  employe  leaves  the 
employment  of  the  company,  he  has  no  fur- 
ther interest  In  this  fnud.  None  of  it  is  re- 
turned to  the  employe,  as  such.  For  his  00 
cents  we  give  the  miner  medical  attention, 
bandages,  conveyances  from  the  mines,  a 
hack  to  ride  from  the  mines  to  his  borne  if 
he  is  hurt  In  the  mines,  and  the  medical  at- 
tention of  either  one  or  all  three  of  the  physi- 
cians who  are  in  the  employ,  or  the  surgeons 
as  they  may  be.  We  give  that  to  the  In- 
dividual himself.  If  he  calls  for  a  physician 
ootslde  of  the  three  he  pays  for  that  him- 
self. Dr.  Blnney  has  been  In  the  employ  of 
the  comx>any  for  about  18  years.  Dr.  Gerlno 
Is  not  In  the  employ  of  the  company  now,  but 
ofThand  I  should  say  he  was  in  the  employ 
of  the  company  two  years,  1905  and  1907,  I 
believe.  We  have  to  furnish  them  (the  em- 
ployfe)  three  good  physicians;  that  Is  the 
understanding  now  between  the  employ&s  or 
their  committees  and  myself,  with  ha<^  and 
blankets  and  bandages,  etc,  covered  by  the 
contract  in  pamphlet  form  that  has  been  pro- 
duced." When  appellee  was  Injured,  one  of 
appellant's  employes,  the  weigh  boss,  phoned 
for  a  doctor,  when  Dr.  Gerino  responded, 
and  after  three  or  four  days*  treatment  Dr. 
Blnney  took  charge  of  the  case  and  bad  the 
patient  in  charge  for  the  time  already  shown. 
These  quotations  from  the  evidence  are  suf- 
ficient, we  think,  to  answer  appellant's  con- 
tention that  it  was  entitled  to  an  Instruction 
on  that  score. 

rinally,  it  Is  urged  that  because  of  the  va- 
riance already  referred  to  the  instruction 
should  have  been  given.  Borne  of  appellee's 
allegations  in  this  respect  are  as  follows: 
"Plalntlft  further  avers  and  charges  that,  at 
the  time  of  the  employment  of  plaintltT  by 
the  defendant,  it  was  then  and  there  under- 
stood and  agreed  by  and  between  plalntlCF 
and  the  defendant  and  its  servant  and  agent, 
one  Nichols,  the  pit  boss,  that  as  a  part  of 
the  contract  of  employment  plaintiff  was  to 
pay  defendant  the  sum  of  50  cents  monthly 
during  every  month  he  was  in  the  employ  of 
the  defendant,  and  that  the  same  was  to  be 
deducted  monthly  from  the  wages  of  the 
plaintiff  by  the  defendant,  that  this  Is  the 
agreement  the  defendant  makes  with  all  of 
its  employes,  and  that  the  50  cents  Is  deduct- 
ed monthly  from  the  wages  of  the  employe 
and  all  of  the  employes  of  the  defendant, 
and  it  is  so  agreed  to  and  understood  by 
all  of  these  In  the  employ  of  the  defendant, 
and  plaintiff  alleges  that  the  same  was  de- 
ducted monthly  from  his  wages  while  he  was 


in  the  employ  of  the  defendant,  and  that  he 
consented  and  agreed  to  the  same.  In  con- 
sideration of  the  monthly  deduction  and  pay- 
ment by  the  plaintiff,  the  defendant  then  and 
there  undertook  and  agreed  to  famish  plain- 
tiff hospital  conveniences  and  attendance,  and 
competent  medical  and  surgical  treatment  in 
case  of  sic^ess  or  Injury  while  in  the  em- 
ploy of  the  defendant,  and  to  treat  plaintiff 
by  Its  own  servants  and  agents  and  surgeons 
and  physicians  selected  and  employed  and 
paid  by  defendant,  in  a  proper  and  skUIfol 
manner,  in  the  event  plaintiff  shonld  become 
sick,  or  injured  by  accident,  or  otherwise, 
while  In  the  employ  of  the  defendant  That 
the  names  of  the  physicians  and  surgeons, 
who  should  or  would  treat  plaintiff  in  case 
of  sickness  or  injury,  were  not  mentioned  or 
specified  in  the  making  of  the  contract  with 
plaintiff.  But  such  contract  is  made  with 
all  miners  in  the  employ  of  the  defendant, 
and  the  50  cents  per  month  Is  deducted  by 
the  defendant  from  all  wages  of  those  in  Its 
employ  for  the  'doctor,'  and  the  money  is  the 
money  of  the  defoidant  company  and  Is  of 
profit  to  defendant"  There  is  no  variance 
between  the  contract  thus  pleaded  and  the 
one  proved  In  the  quotattons  har^before 
made. 

A  nombw  of  spedal  diarges  were  refused, 
and  properly  so,  for  the  following  reasons: 
Special  charge  No.  2  required  a  finding  for 
ai^lant  if  the  onployes,  through  their  un- 
ions, hj  their  contract  with  appeUant  had 
the  right  to  regulate  the  amount  of  the  col- 
lections  for  the  hospital  and  pbysidftus*  fund, 
and  It  waB  not  Intended  that  any  profit  should 
accrue  to  It  from  this  source,  and  that  the 
collections  and  eqiendltures  ran  about  equal 
each  month.  This,  It  given,  would  have  ex- 
cluded appellee  from  a  recovery  on  his 
press  contract  for  treatment,  however  much 
the  proof  may  have  Justified  a  verdict  on 
such  iBSu&  Besides,  the  court's  charge  was 
favorable  enough  to  appellant  in  this  respect 
The  same  may  be  said  of  special  charge  No. 
3,  wherein  the  Jury  were  Instructed  to  find  for 
appellant  If  It  did  not  imdertake  to  furnish 
and  provide  appellee  with  medical  attention 
for  profit.  Special  charges  Nob.  5  and  7  dl* 
rected  a  verdict  for  the  app^ant  in  the 
event  of  certain  finding  with  reference  to 
Dr.  Blnney,  which  would  have  ez<duded  ap- 
pellee's right  to  recover  for  Dr.  Gerino's  neg- 
ligence, and  special  charges  Nos.  6  and  8 
contained  the  same  mvr  with  reference  to 
Dr.  Gerino.  So  that  none  of  these  charges 
coald  have  been  giv«i  under  the  evldesice. 

In  the  tenth  assignment  appellant  attacks 
the  second  paragraph  of  the  court's  charge, 
already  quoted  in  this  opinion,  and  insists 
that  it  was  error  for  the  court  thus  to  single 
out  the  particular  local  union  of  which  the 
appellee  was  a  member,  and  to  require  it  to 
provide  that  some  of  the  membra  of  the 
committee  that  d^anded  the  empIoym«it  of 
Dr.  Gerino  were  from  this  local,  before  he 
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would  be  bomid  1^  the  action  of  the  union 
committer  It  1b  Buffldent  answer  to  this 
anignmait  to  say  that  the  charge  Is  one  In 
amteUant's  tawc,  directing  a  mdlct  for  It 
In  tba  erent  of  a  particular  finding,  and  to 
this  extent  at  least  Is  correct,  according  to 
appellants  own  contoition.  If  appellant  was 
entitled  to  a  mfflre  favorable  chaige,  It  Aould 
have  reanested  It  a,  B.  I.  &  O.  By.  Oa  r. 
Johuon,  108  S.  W.  904.  m  S.  W.  768,  and 
authorities  there  cited. 

From  the  entire  record  we  conclude  that 
the  erldmce  not  only  raises  all  Issues  sub- 
mitted by  the  court,  bat  Is  abundantly  suffl* 
cient  to  support  the  jury's  findings  upon  them. 
This  court  has  recenUy  had  oosslon  to  pass 
upon  a  Tery  similar  question  to  the  one  in- 
TolTBd  in  this  appeal  Id  the  case  of  J.  L.  Zum- 
walt  V.  Tex.  Cen.  R.  B.  Co.  (not  yet  officially 
reported)  121  S.  W.  1133.  In  that  case  the 
trial  court  instructed  a  verdict  In  favor  of 
the  defendant,  but  this  court  reversed  the 
ruling  because  the  evidence  tended  to  show 
that  the  railroad  company,  in  consideration 
of  a  monthly  deduction  of  60  cents  from  the 
wages  of  the  employe  plalntlfli  undertook  to 
furnish  him  medical  treatment  and  hospital 
conveniences,  even  though  the  evidence  fur- 
ther showed  that  the  entire  fund  derived 
from  this  source  was  expended  by  the  de- 
fendant company  in  payment  of  its  surgeon's 
salary.  This,  we  think,  is  the  true  rule.  If 
there  was  a  contract  whereby  this  appellant 
undertook.  In  consideration  of  the  monthly 
deduction  from  aiH>eUee's  wages,  to  furnish 
him  medical  treatment,  then  appellant  is 
liable  for  the  negligence  of  Its  physicians 
supplied  by  it  In  dlschai^e  of  such  undertak- 
ing, notwithstanding  It  may  be  that  no  profit 
accrues  to  it  from  the  deductions  thus  im- 
posed upon  its  employfiB.  Indeed,  its  liability 
would  be  the  same  if  no  deduction  whatever 
was  made.  It  is  inherent  in  the  very  con- 
tract of  employment,  and  to  furnish  careful 
treatment  where  It  has  contracted  to  do  so 
is  as  much  a  part  of  Its  duty  as  to  exercise 
care  In  furnishing  a  safe  place  to  work  and 
safe  tools  and  appliances  with  which  to  labor. 

We  find  no  errw  In  the  Judgment,  and  It  is 
•afflrmed. 


liATTIMOBB  et  al.  v.  TARRANT  COUNTY. 
(Court  of  Civil  AppeaU  of  Texas.    Nov.  20, 
1900.    Rehearing  Denied  Dec  IS,  1909.) 

1.  Disraici  Ann  FaosBCUTino  attobnets 
(1 5*)— Compensation  ano  Fkbb. 

SayW  Ann.  Ov.  St  1897,  art.  2495c  pn>- 
Tldes  that  the  county  attorney  shall  receive  in 
addition  to  his  stated  salair  one-fourth  of  the 
excess  of  tbe  fees  collected  by  him.  Article 
2^Sd  requirei  a  sworn  statement  ritowing  the 
amount  w  fees  collected  and  the  anwunt  of  fws 
charged  and  not  collected.  Article  2406f  de- 
clares that  all  fees  doe  and  not  collected  shall  be 
collected  by  the  officer  to  whose  office  ttie  fees 
aocmed,  and  oat  ot  such  part  of  delinquent  fMs 


as  may  be  due  the  county  the  officer  making  such 
collectioo  shall  be  entitled  to  10  per  cent,  and 
the  remainder  shall  be  paid  into  the  county 
treasurr.  Held  that,  before  the  county  Is  en> 
titled  to  any  fees  collected  by  the  county  attor- 
ney, it  must  appear  that  when  he  received  such 
fees,  be  had  collected  in  tees  the  naxlmom  com- 
pensation allowed  him  by  law.  tor,  until  thai, 
he  is  mtitled  to  all  fees  collected,  and  the  coun- 
ty has  no  Interest  therein. 

[Ed.  Note.— For  other  cases,  see  IMstrict  and 
Prosecuting  Attorneys,  Cent  Dig.  ||  lS-25; 
Dec.  Dig.  I  6.*] 

2.  DUTBXCr  AND  PBOSBOUTXNe  ATT0B1(KT8 
(M  6*)— COHFBNSATIOK— BXTBA  Sbbvicbs. 
Savles'  Ann.  Civ.  St  1897,  art  299,  which 
makes  it  unlawful  for  a  county  attorney  to  ac- 
cept any  fees  (or  the  prosecution  of  any  case, 
applies  only  to  cases  which  he  is  required  by  law 
to  prosecute,  and  does  not  prevent  his  employ- 
ment by  the  <»unty  for  services  outside  of  ms 
official  duties  and  receiving  compensation  there- 
for. 

(Bd.  Note.— For  other  cases,  see  IMstrict  and 
Prosecuting  Attozneys,  Gent  Dig.  M  lS-25; 
Dec  Dig.  f  6k*] 

8.  Dibtbict  axd  Fbosbcittiho  Attobnrb 

(S  e*>— GOHPBNSATION— ffiXTBA  SlBVICES. 
Sayles'  Ann.  Clv.  St  1897,  art  800,  makes 
it  the  duty  of  the  comity  attorney  when  any 
county  official  "intrusted  with  tbe  collection  or 
safe-keeping  of  any  public  funds"  to  lutitate 
such  proceedings  as  are  necessary  to  protect  tiie 
public  interests,  and  article  297  provides  the 
compensation  which  he  shall  receive  for  such 
services.  Held,  that  the  county  attorney  is  not 
entitled  to  receive  compensation  for  sudi  services 
in  excess  of  the  amount  so  provided,  and  the 
county  commissioners  have  no  authority  to  con- 
tract (or  further  compensation. 

[Bd.  Note.— For  other  cases,  see  IMstrict  snd 
Piosecutinr  Attorneys  Gent  Dig.  H  18-25; 
Dec  Dig.  1  6.*] 

4.  ThaL  (I  253*)  — SuraOBBZON  OF  ISBDKB  — 

Necessitt  fob  BxquBBT. 

Complaint  cannot  be  made  that  tiie  trial 
court  (ailed  to  submit  certain  issues  where  no 
request  to  submit  such  issues  was  made. 

[E^d.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  li  627-^1 ;  Dec.  Dig.  {  256.*] 

Appeal  from  District  Court,  Tarrant  Goun-' 
ty ;  Irby  Dunklin,  Judge. 

Action  by  Tarrant  County  against  O.  S. 
LaCtlmore  and  others.  PlaintUC  had  Judg< 
meat,  and  defendantB  appeaL  BererBed. 

Smith  ft  Latimm  and  O.  K.  Bell,  tor  ap- 
pellanti.  B.  B.  L.  Boy  and  W.  P,  McLean, 
Sr.,  for  appdle& 

SPBBB,  J.  Tarrant  county  InaUtuted  this' 
suit  against  O.  8.  Lattlmore  and  hlB  official 
bondsmen  to  recovw  a  earn  alleged  to  be  due 
above  the  maximum  amount  allowed  by  law 
to  said  Lattlmore  as  conn^  attorn^  for  the 
yean  1900;  1901,  1902;  and  19(&  Plaintiff 
allied  that  defendant  Lattimore  collected 
and  received  during  the  year  1908  the  sum 
of  1166.00,  Which  be  received  and  retained  as 
commission  on  fees  collected  by  him,  and 
which  accrued  before  the  beginning  of  hla 
term  of  office;  that  during  said  year  he  ccA- 
lected,  received,  and  retained  ^.00  as  com- 
mlstf on  Qi  10  per  cmt  on  fees  of  office,  whldi 
accrued  prior  to  the  banning  of  his  term  oC 


•Var  etbar  easss  see  ssaw  topu  aal  seotta  NUICBBB  la  Dee.  *  Asl  Digs.  1W7  to  «ate,  ft  R^mar  ladszse 
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office;  that  of  said  sums  the  defendant  was 
entitled  to  retain  one-fourth  only,  leaving  a 
balance  due  the  state  ctf  $165.40.  It  was  also 
alleged  that  the  defendant  Lattimore  collect- 
ed and  received  during  the  year  1908  the  sum 
of  $500.  which  he  claimed  as  a  fee  for  de- 
fending a  certain  suit  In  the  district  court 
of  Tarrant  county,  In  which  Tarrant  county 
was  plaintiff  and  Sam  Butler  et  al.  were  de- 
fendants ;  said  suit  being  brought  to  recover 
a  large  amount  of  money  claimed  by  Tar^ 
rant  connty  against  said  Butler  as  county 
clerk  of  said  county,  and  the  other  defend- 
ants as  his  bondsmen.  It  is  farther  alleged 
that  defendant  Lattimore  during  his  four 
years'  Incumbency  of  the  oflSce  of  county  at- 
torney received  and  retained  the  sum  of 
$600  under  an  order  of  the  commi^Ioners' 
court  allowing  the  same  to  him  as  "ex  of- 
ficio" salary.  The  petition  alleges  that  these 
sums  of  money  constituted  fees  of  office, 
and  were  in  excess  of  the  amount  allowed 
and  collected  by  the  defendant  as  salary  and 
all  expenses  of  his  office  allowed  by  law. 
Including  the  salary  of  his  assistants.  As 
to  theee  allegations,  the  defendants  answered 
that  defendant  Lattimore  had  collected  the 
sum  of  $2,200.50  upon  which  he  had  retained 
a  commission  of  10  per  cent  as  fees  allowed 
by  law  for  making  such  collection,  and  that 
the  whole  amount  was  Justly  due  to  him  In 
addition  to  the  other  fees  of  office  allowed 
by  law ;  that,  as  to  the  other  items  claimed 
by  the  plaintiff,  he  was  justly  entitled  to  re- 
tain said  sums  so  paid  blm  by  the  county, 
for  the  reason  that  the  same  were  paid  to 
him  as  compensation  for  legal  services  out- 
side the  scope  of  his  duties  as  county  attor- 
ney. There  were  other  Issues  not  necessary 
to  be  noticed,  however,  in  view  of  the  dis- 
position of  the  case  below.  Upon  the  sum- 
mary instruction  from  the  court,  the  jttry  re- 
turned a  verdict  in  the  plalntifFs  favor  for 
the  foregoing  items  with  interest  to  the  date 
of  trial.  From  a  Judgment  based  upon  this 
verdict,  the  defendants  have  appealed. 

The  first  and  second  assignments  of  error 
raise  a  question  based  upon  an  ambiguity  In 
the  pleadings,  which  It  will  be  unnecessary 
to  discuss  since  the  cause  is  to  be  remanded 
for  another  trial,  and  the  supposed  error 
■may  be  easily  avoided  by  an  amendment  of 
what  appears  to  be  an  error  of  calculation. 
The  Judgment  of  the  district  court  will  be 
reversed  because  of  error  In  giving  the  sum- 
mary Instruction  to  find  for  the  county.  Un- 
der article  2495c,  Sayles'  Ann.  Qv.  St  1897, 
appellant  Lattimore  as  county  attorney  of 
Tarrant  county  was  allowed  a  salary  not  to 
exceed  $2,600  per  annum,  and,  in  addition 
thereto,  one-fourth  of  the  excess  of  the  fees 
collected  by  him.  Article  2495d  provides  "the 
amount  allowed  to  each  official  mentioned  In 
article  2496c  may  be  retained  out  of  the 
fees  collected  by  him  under  existing  laws; 
*  *  *  and  all  fees  collected  by  officers 
named  In  article  2^6c  during  the  fiscal  year 
in  excess  of  the  maximum  amount  allowed 


and  of  the  one-fourth  of  the  exceafl  of  the 
TTinyiTnTim  amouut  aUowod  for  their  services 
and  for  the  services  of  tbelr  deputies  or  as- 
sistants hereinafter  provided  for  shaU  be 
paid  to  the  connty  treasurer  of  the  county 
where  ttie  excess  accrued."  This  article  al- 
so provides  ft>r  a  sworn  statement  by  the  of* 
fldal  showing  the  amount  of  fees  collected 
by  blm  during  the  fiscal  year,  and  the  amount 
of  fees  charged  and  not  collected,  etc.  Ar- 
ticle 2495f  declares:  "All  fees  due  and  not 
collected  as  sho^n  In  the  report  required  by 
article  2495d,  shall  be  collected  by  the  offi- 
cial to  whose  office  the  fees  accrued  and  out 
of  such  part  of  delinquent  fees  as  may  be  due 
the  county,  the  official  making  such  collec- 
tion shall  be  entitled  to  ten  per  cent  of  the 
amount  collected  by  him  and  the  remainder 
shall  be  paid  into  the  county  treasury  as  pro- 
vided by  article  2495d."  Now,  It  is  dear 
from  these  articles,  treating  the  ItemB  of 
commissions  as  fees  of  office  accruing  to  ap- 
pellant Lattimore,  as  we  think  they  should 
b&  treated  (Ellis  County  v.  Thompson,  95 
Tex.  22,  64  S.  W.  927,  66  S.  W.  48),  that  to 
entitle  appellee  to  a  judgment  it  must  ap- 
pear that  at  the  time  appellant  Lattimore  re- 
ceived such  fees  he  had  then  collected  in 
fees  of  office  the  maximum  amount  allowed 
him  by  law,  for  until  bu(A  time  by  the  very 
letter  of  the  statute,  as  well  as  Its  spirit,  he 
Is  entitled  to  retain  all  fees  collected  him, 
and  the  county  has  no  Interest  In  them.  For 
aught  the  petition  in  this  case  shows  ap[>el- 
lant  Lattimore  had  not  when  these  commis- 
sions came  Into  his  hands,  received  in  fees 
the  maximum  amount  allowed  him  by  law. 
Furthermore,  the  proof  In  this  respect  is 
equally  wanting.  In  the  agreed  statemrat  of 
facte  it  Is  stated:  "That  each  year  of  said 
Lattlmore's  incumbraicy  in  said  office  there 
was  an  excess  of  fees  over  the  maiimnm  al- 
lowed by  law."  But  the  extent  of  this  ex- 
cess is  nowhere  shown.  It  may  have  l>een 
$1,  or  .  $10,000.  Neither  the  pleadings  nor 
the  evidence  therefore  showed  that  appellee 
was  entitled  to  recover  any  amount  of  the 
commissions  retained  by  appellant  Lattimore 
upon  the  collection  of  past  due  fees  to  his 
office. 

Neither  was  It  proper  to  Instruct  a  verdict- 
as  to  the  item  of  $600  alleged  to  have  been 
paid  to  appellant  Lattimore  for  "ex  officio" 
services  as  county  attorney.  It  Is  quite  true 
that  there  is  no  provision  of  law  allovrlng 
the  commissioners*  court  of  a  county  to  pay 
to  the  county  attorney  an  ex  officio  salary  as 
such,  but  it  is  equally  true  that  the  commls* 
sloners'  court  may  lawfully  employ  the  coun- 
ty attorney  to  represent  the  Interest  of  their 
county  In  any  cause  where  such  duty  Is  not 
enjoined  upon  blm  by  law.  Browning  t.  Tar- 
rant County,  111  S.  W.  748.  In  oQier  words, 
article  299,  Sayles'  Ann.  Civ.  St  1897,  whldi 
makes  it  unlawful  for  a  county  attorn^  to 
accept  any  fee,  article  of  value,  compensa- 
tion, reward  or  gift  for  the  prosecution  of 
any  case^  or  for  servlcea  In  any  case^  ft^iea 
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only  to  cases  which  he  "is  required  by  law 
to  prosecnte."  Now  the  designation  by  the 
commissioners'  court  of  the  allowance  to  ap- 
pellant Lattlmore  as  "ex  officio"  might,  stand- 
ing alone,  indicate  that  the  allowance  was  by 
Tlrtne  of  his  office,  and  not  In  fact  a  com- 
pensation for  services  rendered  beyond  the 
dntles  of  bis  office.  But  the  evidence  is  not 
left  in  this  shape.  In  the  agreed  statement 
of  facts  It  is  stated:  "That  during  the  years 
immediately  preceding  the  making  of  such 
allowance  to  said  Lattlmore,  said  Lattlmore, 
at  the  request  of  said  commissioners'  court, 
represented  said  commlBsloners'  court  in  va- 
rious and  sundry  matters,  and  had  at  the  re- 
quest of  said  commissioners*  court  rendered 
to  them  various  and  sundry  services, 
audi  as  written  opinions  on  election  and 
school  matters,  and  in  several  suits,  and  that 
such  services  so  rendered  were  of  the  rea- 
sonable value  of  six  hundred  dollars."  It 
thus  appears  that  the  services  rendered  were 
in  pursuance  of  a  contract  of  employment, 
and  there  Is  no  evidence  that  such  contract 
was  inhibited  by  law.  The  presumption, 
therefore,  Is  that  such  employment  and  agree- 
ment to  pay  were  lawful.  The  burden  of 
proof  rests  upon  the  county  to  show  that 
these  fees  bad  been  unlawfully  retained,  and 
not  opon  appellant  lAttimore  to  show  that 
the  contract  nnder  which  be  retained  Uiem 
was  lawful. 

As  to  the  Item  of  $600  paid  to  appellant 
Lattlmore  for  bis  prosecution  of  the*  Butler 
suit,  we  think  the  court's  instruction  was 
correct  We  bave  aeen  that  the  law  forbids 
the  receiving  by  a  county  attorney  oS  any 
fee  or  compensation  for  aerrUxa  required 
of  him  by  law  as  such  offidaL  Article  300, 
Sayles'  Ann.  Civ.  8t  1897.  makes  It  the  duty 
of  tbB  county  attorney  when  it  shall  bave 
come  to  bis  knowledge  that  an  <^d8l  In  bis 
oounty,  "intmsted  with  the  collection  or  safe- 
keeping of  ai^  public  funds,  is  In  any  man- 
ner whatsoever  neglecting  or  abusing  the 
trust  cottflded  in  him,"  to  institute  such  pro- 
ceedings  aa  are  necessary  to  protect  and  pre* 
serve  the  inibUc  Interests.  Article  297  pro- 
vMes  tbB  compoisatlon  which  the  county  at- 
torney is  to  receive  in  sndi  a  case.  It  there- 
fore clearly  appears,  we  think,  that  the  at- 
tempted contract  whereby  the  commissioners* 
court  ot  Tarrant  county  agreed  to  pay  to  ap- 
pellant Lattlmore  9600  in  lieu  of  any  and  all 
other  dalms  to  compensation  ft>r  Ihe  prose- 
cution of  the  BuUer  suit  was  forbidden  by 
law  and  void.  That  appellant's  services  were 
worth  $500  to  the  county  cannot,  of  course, 
affect  the  question.  The  law  has  provided 
the  compensation  for  him,  and  he  and  the 
commissioners'  conrt  would  not  be  at  lib- 
erty to  disregard  that  law  and  substitute  a 
different  compensatlDn,  however  dealrable 
audi  arrangement  might  be  to  all  parties. 

The  cross-assignment  of  error  must  be 
orermledi  because  it  complains  of  the  trial 


conrfs  failure  to  snbmit  the  issue  of  appel- 
lee's right  to  recover  another  It^  pleaded, 
when  no  request  was  made  to  have  such  Is- 
sue submitted.  We  have  thought  it  beat, 
however,  not  to  affirm  the  case  as  to  any 
item,  but  to  reverse  the  same  as  a  whol^ 
and  remand  the  cause  for  another  trial. 
Reversed  and  remanded. 


0IT7  LOAN  ft  TRU6T  CO.  et  al.  T. 
STBRNER  et  aLf 

(Court  of  Civil  Appeals  of  Texas.   Nov.  13, 
1909.   BebearlDg  Denied  Dec  18,  1909.) 

1.  CoNTinuAircs  (1  46*)--PBOOBXDiiiaB— Arrt- 

DAVIT. 

An  applicatioD  for  a  continuaace  on  the 
ground  of  the  absence  of  the  president  and 
manager  of  a  defendant  corporation  who  had 
testified  by  deposition  was  properly  denied, 
where  there  was  no  affidavit  to  support  th^ 
statement  in  a  telegram  that  be  waa  absent  be- 
cause of  sickness  m  his  family,  and  where  It 
was  Dot  shown  bv  affidavit  that  by  reason  of  his 
absence  during  the  trial  cooniel  could  not  fully 
develop  the  defense. 

[EM.  Note.— For  other  cases,  see  Conttnuance* 
Dea  Dig.  {  46.*] 

2.  JuBT  (}  25*)— Teial  bt  Juet— Demand. 

Where,  after  a  case  bad  been  celled  and 
postponed,  defendant's  counsel  paid  the  juiy  fee, 
but  made  no  douand  for  a  jury  trial,  and  did 
not  call  the  court's  attention  thereto  until  after 
the  case  was  regularly  called  for  trial  on  the 
□onjary  docket,  and  the  granting  of  a  jury  trial 
would  necessitate  a  postponement  of  the  trial 
to  a  subsequent  week,  and  greatly  Inconvenience 
plaintiff,  who  was  a  nonresident,  and  who  had 
twice  journeyed  from  his  home  to  attend  the 
trial,  the  refusal  to  grant  a  jury  trial  was  prop- 
er under  Sayles'  Ann.  Civ.  St.  1897,  art.  8189, 
requiring  a  party  desiring  a  juiy  trial  to  apply 
therefor  In  open  court  on  the  first  day  of  the 
term  of  the  court  at  which  the  suit  is  to  be 
tried. 


Ed.  Note.— For  other  rases,  see  Jury,  Cent 
-  H  154r-178;  Dec.  Dig.  |  23.*] 

3.  Appul  and  VSbrob  (8  760*)— Assiohiiehts 

OF  SiBBOK— SunnciBHo;. 

An  assignment  of  error  that  the  court  erred 
In  not  Bostainine  the  plea  In  abatement  In  an 
action  begun  in  Septemoer,  1908,  on  a  note  pay- 
able January  1,  1908,  because  the  evidence 
showed  that  the  suit  was  prematurely  brought 
on  ground  that  the  ridbt  of  action  did  uot 
accrue  until  January  1,  1909,  could  not  be  con- 
aidered,  where  there  was  no  asaignmeDt  attack- 
ing a  finding  that  the  note  matured  January  1, 
1£K)8,  and  that  the  time  of  its  payment  had  not 
been  extended. 

[Kd.  Note.— For  other  cases,  see  Appni  and 
Error.  Dec.  Dig.  «  760.*] 

4.  Bills  and  Notes  ({  137*)— Tiuk  ot  Pat- 
MEHT— Extension  of  Time— Aqbeement. 

Where  tbe  payee  of  a  note  maturing  Jan- 
nary  1.  1908,  wrote  to  the  maker  in  November, 
1907,  that  he  would  extend  tbe  time  of  payment 
For  a  year  if  Interest  was  paid  when  due,  but 
interest  was  not  paid  until  about  three  months 
after  maturity,  there  was  no  binding  agreement 
extending  the  time  of  payment 

[Eld.  Note. — For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fi|  334-337;  Dec.  Dig.  | 
137.*1 


•For  etbtf  easM  sm  same  topto  and  swtlon  KUUBBR  la  Dm.  *  Am.  Digs.  1M7  to  data.  *  Reporter  IndexM 
t  Writ  of  error  denied  by  Supreme  Court  Jannary  1^  1910. 


Digitized  by 


Google 


208 


194  SOUTHWESTERN  BBPOBTEB. 


(r«. 


5.  Pledom  (I  53*)— Enfoboeicknt  of  Right 
OF  Action  Pliooid— Bioht  of  Plbdoek. 
In  Kn  action  m  a  note  wcond  1^  the  pledge 
of  an  onmatnied  vendot'a  lien  note,  the  court 
properly  foreclosed  the  lien  on  the  note  pledged 
and  ordered  the  same  sold  to  Batiatj  the  Judg- 
ment on  the  note  saed  on,  iuitead  of  foreclosing 
the  vendor*!  lien. 

[Ed.  Note.— For  other  casea,  aee  Pledgee,  Dec. 
Dig.  I  68.»] 

Appeal  from  District  Court,  Bratb  County; 
W.  J.  Oxford,  Judge. 

Action  by  J.  Q.  Sterner  and  another 
against  the  Cltr  Loan  &  Trust  Company  and 
another.  From  a  Jud^«it  for  plalntUTs, 
defaidanta  appeaL  Affirmed. 

Oreen  &  Blanton,  for  appellants.  Temple- 
ton  &  Alston  and  Yoong  A  Johnaon,  fw 
appelleea. 

DUNBUN,  J.  J.  D.  Sterner,  ai  plains 
tlfl,  recovered  Jodgment  for  |e,%8.80  against 
defmdantB,  the  City  Loan  ft  Tnat  Com- 
pany and  B.  B.  Blanton,  on  a  promissory 
note  executed  by  defendants.  Hie  Judgment 
further  decreed  a  foreclosure  of  lien  upon 
certain  vendor's  lien  notes  held  by  i^aintlff 
as  collateral  security  for  the  note  sued  on, 
and  firom  this  Judgment  defendants  liare 
appealed. 

The  case  was  flrat  called  for  trial  on  De- 
cember 22,  1908,  at  which  time  defendants 
applied  tor  a  postponement  of  tbe  trial  on 
account  of  the  absence  of  defendant  E.  B. 
Blanton,  and  upon  such  application  the  trial 
was  postponed  to  January  18^  1909.  Upon 
the  last-named  date  the  case  was  again  call- 
ed for  trial,  and  again  defendants  moved  for 
a  postponement  on  account  of  the  absence  of 
BL  B.  Blanton;  but  this  application  was  orer- 
ruled,  and  this  ruling  is  assigned  as  «rror. 
This  application  was  supported  by  the  affl- 
daTlt  of  defendants^  counsel,  containing  the 
statement  that  R  B.  Blanton  wbb  president 
and  sole  manager  of  defmdant  company;  that 
counsd  needed  his  presence  and  assistance 
in  conducting  the  defense;  and  that  connsd 
had  just  received  a  telegram  from  Blanton 
to  the  effect  that  it  was  impossible  for  him 
to  be  present  at  the  trial  on  account  of  sick- 
ness in  bla  family.  Blanton  had  testified 
fully  by  depositions  which  were  Introduced 
In  evidence  upon  the  trial.  The  record  falls 
to  show  any  affidavit  from  any  source  that 
the  statement  contained  In  the  telegram 
was  true,  or  that  by  reaaon  of  Blanton's  ab- 
sence during  the  trial  his  counsel  was  un- 
able to  fully  develop  the  defenses  to  plain- 
tiff's suit,  and  the  court  committed  no  error 
In  refusing  the  application,  for  a  postpone- 
ment of  the  trial.  Hunt  v.  Makemson,  66 
Tex.  9;  Berry  v.  Burnett,  23  Tex.  Civ.  App. 
558.  66  S.  W.  769;  Bond  v.  Bank,  63  S.  W. 
71;  Finn  v.  Krut,  13  Tex.  Civ.  App.  86,  34 
S.  W.  1018. 

Neither  did  the  court  err  In  refusing  de- 
fendants a  trial  1^  Jnry,  as  complained  of 


In  appellants'  second  assignment  of  error. 
When  the  case  was  called  on  December  22, 
1906,  and  after  it  was  postponed  and  set  tor 
Jannary  18,  1909,  defendanto'  counsel  paid 
tbe  Jnry  fee  requisite  to  have  the  case  plac- 
ed on  the  Jury  docket;  but  no  demand  was 
then  made  of  the  court  fbr  a  trial  by  Jnry, 
and  the  matter  was  not  called  to  tlie  atten- 
tion of  the  court  until  after  the  case  was 
regularly  called  for  trial  on  tbe  nonjury 
docket  on  January  18, 1909.  In  an  explana- 
tion attached  to  tbe  certificate  of  the  trial 
Judge  in  approving  defendants'  bill  of  excep- 
tion to  this  mlinff,  it  appears  that  plabitur 
lived  in  a  distant  state  and  had  twice  Jour- 
neyed from  his  home  to  Stephenvllle  to  at- 
tmd  flie  trial,  tbe  f<Hrmer  occasion  being  on 
December  22,  1908,  when  the  trial  was  post- 
poned over  his  protest  Tbe  Jnry  docket 
had  been  assigned  for  subsequoit  weelu  of 
the  term,  and  to  have  granted  this  demand 
for  a  Jury  trial  would  have  resulted  In  a 
poetponement  to  some  snbsequoit  week,  and 
perhaps  the  necessity  of  another  trip  to  the 
state  by  plaintiff  to  attend  the  trial.  The 
stetutes  have  prescribed  certain  regulations 
govemiiv  parties  who  desire  trials  of  civil 
cases  1^  a  Jnry,  and  wheneva  it  is  shown 
that  to  comply  with  a  demand  tor  a  Jury 
trial,  In  the  absrace  of  a  compliance  with 
Ibose  regnlati(ms,  will  materially  affect  the 
rlghte  of  the  exposing  party,  tbe  demand 
should  be  refused.  Sayles'  Ann.  Civ.  St 
1807,  art  3189;  Hunt  v.  Makemson,  06  T^ 
9;  CabeU  v.  Shoe  Ca,  81  Tex.  101,  16  S.  W. 
811;  Petri  v.  Bank,  83  Tex.  424,  18  S.  W. 
752,  29  Am.  St  Bep.  657;  Cruger  v.  Mc- 
Cracken.  26  8.  W.  282. 

Appdlants*  tlilrd  assignment  of  error  is  as 
follows:  "The  court  erred  in  not  sustelnlng 
the  plea  in  abatement  interposed  by  the  de- 
fendants, Hie  dty  Loan  ft  Trust  Ctuninny 
and  B.  B.  Blanton,  becanse  the  overwhelm- 
ing weight  of  tbe  evidmce  shows  that  the 
plalntUTs  suit  was  prematurely  brought 
and  that  a  right  of  action  did  not  accrue  to 
plaintiff  until  January  1,  1909;**  The  trial 
court  filed  findings  of  fact  one  of  which 
was  to  the  ^ect  tiiat  the  note  sued  on  ma- 
tored  January  1.  1908,  and  that  the  time  of 
ite  payment  was  never  extended  by  any  val- 
id or  binding  agreement  between  the  parties 
thereto.  tTpon  the  decisions  in  Sup.  Council 
A.  L.  of  H.  V.  Storey,  75  S.  W.  905,  Bandy 
T.  Cates.  97  S.  W.  710.  711,  and  Best  v.  Kirk- 
endall,  107  S.  W.  932,  933.  appellee  Inalsts 
that  appellante*  third  assignment  above  quot- 
ed cannot  be  considered.  In  view  of  the  fact 
that  app^lante  filed  no  assignment  attack- 
ing the  findings  of  the  court  above  referred 
to,  and  we  are  of  the  opinion  that  the  con- 
tention Is  well  taken.  However  if  we  are  In 
error,  In  this  holding,  we  are  of  the  opinion 
that  appellants'  tblrd  assignment  should  be 
overruled  in  view  of  the  fact  that  there  was 
abundant  evidence  to  support  the  action  of 
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the  court  In  oraniUng  Uie  plea  In  abate- 
ment Tbe  note  aiwd  on  wbb  1^  Its  terms 
made  payiUe  Jannary  1.  1908.  The  «nlt 
was  Inatltiited  September  14,  1908.  Appel- 
lants pleaded  that  Stoner  had  agreed  with 
appellanta  that  tb»  time  of  payment  ot  the 
note  abonld  be  extended  to  Jannary  1,  1900. 
AppeUantB  introdaeed  in  evidence  a  letter 
written  by  Sterner,  of  date  November  11, 
1907,  containing  the  following:  "In  refer- 
ence to  this  nota,  as  stated  In  prerlons  let- 
ter, I  am,  willing  yon  shonld  pay  the  mter- 
«8t  when  dne^  and  extend  the  time  of  pay- 
ment nntll  Jannary  1st,  1900."  Appdlants 
failed  to  pay  this  Intwest  on  Jannary  1, 1908, 
bnt  ad  pay  it  March  28,  1906,  and  appel- 
lant EI.  B.  Blanton  testlfled  that  on  March 
SS,  1908,  Sterner  agreed  to  an  exten^n  d 
fbe  note  nnUl  Jannary  1,  1900.  He  further 
testified  that  he  did  not  remember  whether 
anything  was  said  at  that  time  about  re- 
serrlng  the  privilege  to  pay  tbe  note  before 
Jannary  1,  1909.  bnt  it  was  his  Impression 
ttat  he  did  say  something  to  Sterner  abont 
selling  fbB  collateral  notea  and  taking  np 
the  note  saed  on.  This  testimony  of  Blan- 
ten  was  flatly  contradicted  by  Stenm,  and 
the  Irtter  written  by  Sterner  above  quoted 
did  not  soataln  the  plea  In  abatement,  as  tbe 
interest  was  not  paid  when  due. 

By  their  fourth  assignment  appellants  con- 
tend tbat  the  coart  erred  In  not  foreclosing 
the  vendor's  liens  retained  In  the  collateral 
notes.  Instead  of  fwedoslng  the  lien  iqwn 
-tJiose  notes  and  ordering  them  tfAA  to  satis- 
fy plalntUTs  Judgment  againA  appeUants. 
The  court  found  tbat  the  collateral  notes 
were  not  dae.  These  findings  seem  support- 
ed tv  the  evidence,  and  apptilants  have  pre- 
sented no  assignment  challenging  their  cor- 
rectness. The  fonrth  assignment  of  error  is 
therefore  overruled. 

We  have  found  no  wror  In  the  Judgment, 
and  it  Is  afflrmed. 


WEINMAN  T.  SPENCBB. 

(Gotirt  of  CSvil  Appeals  of  Texas.   Dee.  11, 

^900.) 

X  BSOKERS  (I  88*>— AOIIOS  TOB  CblOQBSIONS 
—I  R  STEncnONS. 

In  an  aetitai  for  broker's  commMons, 
where  the  sndispated  evidence  showed  that  tbe 
earn  of  SISO  had  been  paid  hy  defendant  to  tbe 
broker  as  commissions,  and  Uie  sole  iBsne  was 
whether  there  was  a  balance  due  of  $150,  and 
the  coart  cbai^ed  defendant's  request  that  If  the 
brewer  agreed  to  take  |150  commisBions,  and,  if 
thereafter  the  trade  was  made,  defendant  should 
recover,  a  cfaarae  that.  If  defendant  agreed  to 
pay  tbe  broker  $300,  the  broker  sfaoald  recover 
the  sum  of  $160,  with  laterest,  etc.,  was  proper. 

tEd.  Note.— For  other  cases,  see  Brokers,  Dec. 
I- 1  88.*] 

2.  Nbw  Teul  a  ISO*)— Fbooeeoivos  to  Ou- 
TAxn— Absbut  Witness— Absence  or  Affi- 
davit or  WmtESs. 

Where  the  affidavit  of  a  proposed  witness 

corroborative  of  a  statement  of  the  party  In  tbe 


motion  for  new  trial,  on  the  ground  of  newly 
discovered  evidence,  as  to  what  such  witness* 
testimony  would  be.  Is  not  attached  to  the  mo- 
tion nor  its  absmce  accounted  for,  although  tbe 
witness  Is  shown  to  be  an  employ^  in  tbe  par 
ty's  office,  so  that  the  affidavit  could  easily  have 
been  obtained,  it  Is  ground  for  denying  the  mo- 
tion. 

(Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  H  306-310 ;  Dec  Dig.  |  IGft*] 

Appeal  from  Tarrant  Oounty  Court;  Cbas. 
T.  PrewItt,  Judge. 

Action  by  Charles  F.  Spencer  against  L. 
B.  Weinman.  Judgment  for  plaintiff,  and 
defendant  ai^teals.  Affirmed,  with  damages 
for  delay. 

Bryan  &  Spoonts,  for  aiqp^nt  A.  J. 
Glendenen,  for  aK>dIee. 

SFEJER,  J.  This  is  an  action  by  Charles 
F.  Spencer  against  L.  B.  Weinman  to  recover 
a  balance  of  $160  allnied  to  be  due  as  a  brok- 
er's conunlsslon  In  effecting  a  purchase  of 
real  estate.  There  was  a  Judgment  in  favor 
of  the  plaintiff  for  the  amount  sued  for.  and 
the  defendant  has  appealed. 

^e  cause  hu  be^  advanced  upon  a  sug- 
gtttlon  of  delay  made  by  tbe  app^lee  and 
has  been  considered  upon  tlie  appellee's  brief 
alone,  since  the  ai^lant  has  failed  to  file 
brlefli.  This  proceeding  Is  authorized  by 
rules  42  and  43  for  the  Courts  ot  Civil  Ap- 
peals (67  S.  W.  xvil).  Rule  42  provides  that 
when  the  "appellant  or  plaintiff  In  error  has 
failed  to  prepare  the  case  for  submission,  by 
the  omission  of  what  Is  required  after  bond 
or  affidavit  filed  for  appeal  and  for  writ  of 
error  with  citation  served,  the  appellee  or  de- 
fendant in  error,  before  the  call  of  the  case* 
may  file  In  the  appellate  court  a  brief  in  the 
manner  required  of  the  appellant  or  plalntlll 
In  erroE^except  Uiat  his  propositions  will  be 
shaped  so  as  to  show  the  correctness  of  the 
Judgment— which  the  court  may.  in  its  dis- 
cretion, r^rd  Ml  a  correct  presentation  of 
the  case,  wltltout  examining  tbe  record  fur- 
ther than  to  see  that  the  Judgment  is  one  that 
can  be  affirmed  upon  the  view  of  the  case  as 
presented  by  appellee  or  defendant  In  error." 
Rule  48  authorizes  the  submteslon  of  such  a 
case  upon  a  suKestlon  of  dday,  whereupon 
"tbe  record  will  be  examined  sufficiently  to 
ascertain  that  It  Is  or  Is  not  properly  a  delay 
case,  and  If  found  to  be  a  plain  case  of  de- 
lay, it  will  be  acted  on  as  such ;  but  if  not, 
It  wlU  be  reversed  or  referred  back  for  a 
brief,  or  brief  and  argument,  on  one  or  both 
sides,  as  may  be  directed."  Tills  rule  fur- 
ther provides,  la  a  case  like  the  presoit,  "the 
court  will  be  required  to  look  only  to  the 
substantial  merits  as  they  may  appear  in  the 
record." 

Only  two  asslgnmraits  of  error  were  filed 
by  appellant  and  they  are  thus  presented  in 
apptilee's  brief: 

*^he  court  erred  in  tbe  first  paragra];dt  of 
his  charge  to  the  jury. 
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"ThB  court  erred  In  not  granting  tbs  de- 
fendant a  new  trial  and  In  oTermllng  defend- 
ant's motion  for  a  new  trial  because  of  tbe 
newly  discovered  evidence  of  Frank  Single- 
ton." 

Appellee's  proposition  nnder  the  first  as- 
signment of  error  Is:  "The  charge  of  the 
court  sabmltted  In  appropriate  language  the 
only  Issue  in  the  case  and  was  in  all  respects 
correct"  The  charge  complained  of  was  as 
follows:  "You  are  Instructed  that  If  you 
believe  from  the  evidence  that  tbe  defendant, 
Weinman,  agreed  to  pay  plaintlCT  $300,  you 
will  And  for  the  plaintiff.  Charles  F.  Spencer, 
for  the  sum  of  $150,  with  Interest  at  the  rate 
of  6  per  cent,  per  annum  from  the  19th  day  of 
January.  1908;  unless  you  so  believe,  you 
win  find  for  the  defendant"  The  following 
special  charge  was  also  given  at  the  request 
of  appellant:  "You  are  instructed  that  If  you 
believe  Spencer  agreed  to  take  $150  commis- 
sion on  the  trade,  and  that  thereafter  the 
trade  was  made,  you  will  find  for  defradant" 

The  undisputed  evidence  showed  that  the 
sum  of  $150  had  been  paid  by  Weinman  to 
Spencer  on  account  of  this  transaction,  and 
the  sole  issue  was  whether  or  not  there  was  a 
balance  due  of  $150.  We  see  no  possible  er- 
ror In  the  court's  presentation  of  this  issue, 
and  the  first  assignment  is  therefore  over- 
ruled. 

As  to  the  second  assignment  of  error,  an 
examination  of  the  motion  for  a  new  trial 
discloses  that  the  affidavit  of  the  proposed 
witness  Frank  Singleton  corroborative  of  the 
statements  of  appellant  in  tbe  motion  as  to 
what  such  witness'  testimony  would  be  Is  not 
attached  to  the  motion,  nor  la  its  absence 
accounted  for,  although  the  witness  is  shown 
to  be  an  employe  in  the  office  of  appellant, 
and  tbe  affidavit  could  easily  have  been  ob- 
tained. We  think  this  within  Itself  justifies 
the  trial  court  in  exercising  his  discretion 
against  granting  the  motion  If  there  were  no 
other  reasons.  We  have  further  examined 
the  record  to  see  If  the  "substantial  merits" 
of  the  case  hare  been  reached  as  required  by 
rule  43  above  cited,  and  are  fully  satisfied 
that  It  Is  a  "plain  case  of  delay,"  and  should 
be  acted  on  as  such.  The  Judgment  of  the 
county  court  is  therefore  affirmed,  together 
with  10  per  cent,  on  the  amount  In  dispute 
as  damages  as  provided  by  law,  Saylea'  Ann. 
Civ.  St.  1897,  art  1024. 

Affirmed,  with  damages. 


INTERNATIONAL  &  G.  N.  R.  CO.  v. 
OWENS.t 

(ODurt  of  Civil  Appeals  of  Texas.   Dec.  8.  1900. 

Rehearing  Denied  Jan.  12,  1910.) 
1.  Appeal  and  Ebbob  (|  686*)— Bill  or  Ex- 

CEPTIOXS— SoFnCIENCT  TO   SHOW  EBBOB— 

Challenge  to  Jurob. 

A  bill  of  exceptions,  showing  that  a  ebal- 
lenge  for  cauite  to  a  juror  was  overruled,  and 


coansel,  on  renewing  the  objection,  stated  that 
unless  the  dutUenge  be  allowed  they  would  lone 
a  peremptory  cbaUenze,  of  whidi  they  had  only 
one  ieft,  and  which  they  wished  to  use  against 
ooe  of  two  other  Jarors,  and  the  challenge  was 
again  overmled,  and  the  iaror  was  peremptori- 
ly challenred.  does  not  snow  error  in  overrul- 
ing the  (»allenn  for  cause,  where  it  ia  not 
shown  by  the  biU  that  the  two  jurors  for  one  of 
whom  they  wished  to  save  tbe  peremptory  chal- 
lenge actually  served  on  the  Jury. 

[Ed,  Note. — For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  t  686.*] 

2.  MASTEB  and   SSBVAIfT  (I  285*)— IllJlTBtEa 

TO  SwrrouMAN— Pboximatx  Cause — Ques- 

TIOIT  n»  JUKT. 

In  an  action  for  Injuries  to  a  switchman  by 
cars  becoming  detached  by  reason  of  a  defective 
coupler,  and  which  could  not  be  stopped  because 
of  defective  brakes,  evidence  held  anfflcient  to 
take  the  onestion  to  the  Jary  whether  defend- 
ant's negligence  was  Uie  proximate  cause  of  the 
injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  H  1003-1010;  Dec  Dig.  | 
283.*1 

3.  Mastee  ahd  Sbbvaut  (|  210*)— Injit&ies 
TO  SwiTcmcAN— AssuuFnoN  or  Risk. 

Where  a  switchman  knows  that  loose  cars 
are  approaching  tbe  rear  end  of  a  train,  and  in 
obedience  to  an  order  climbs  on  the  train  to  sig- 
nal the  engineer  to  keep  out  of  way,  and  while 
his  back  is  turned  to  the  approaching  cars  is 
thrown  from  tbe  car  by  tbe  collision,  which  was 
made  possible  because  of  defective  brakes  on  the 
loose  cars,  the  switchman  does  not  assume  the 
risk. 

[Bd.  Note.— For  oOier  cases,  see  Master  and 
Servant  Cent  Dig.  H  554t-S66;  Dec  Dig.  | 
210.*] 

4.  Master  Awn  Sebvant  (|  233*)- Injttmes 

TO  SWITCHICAN  —  COZTTBIBUTOBT  NBGIJ- 
OENCE. 

Neither  u*der  sudi  facts  ia  the  switchDian 
guilty  of  contributory  negligence. 

[Gd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  I  233.*] 

6.  Appeal  and  Kbbob  <S  294*)— Monon  fob 
New  Tbial— Necessitt. 

That  the  evidence  does  not  support  the  v**t- 
dict  cannot  be  assigned  as  error,  when  such 
point  has  not  been  raised  in  motion  for  new 
trial. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  IS  1T24,  173S;  Dec  Dig.  S 
294.*] 

Appeal  from  District  Court,  B^ar  County ; 
Arthur  W.  Seellgson,  Judge. 

Action  by  W.  M.  Owens  against  the  Inter- 
national 3c  Qreat  Northern  Railroad  CcHupany. 
From  a  Judgment  for  plalntUC,  defudant  ai>- 
peals.  Afflrmed- 

Klng  ft  Morris  and  Hickfe  ft  Hi^  for  ap- 
pellant T.  J.  Newton  and  Will  A.  Morrlss, 

for  appellee. 

JAMES,  C.  J.  Appellee,  Owens,  sued  for 
damages  for  personal  injuries,  which  be  al- 
leged he  received  while  In  the  service  of  the 
railway  company  as  a  switchman  In  the  yards 
in  San  Antonio.  He  alleged  that  hla  duties 
at  the  time  were  to  aid  in  swltdiing  trains 
and  cars,  which  induded  riding  on  trains  and 
cars  being  switched  and  giving  signals  to  the 
engineers;  that  on  thla  occasion,  while  on 
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a  box  car  at  the  rear  end  of  a  train  being 
awitcbed,  a  number  of  loose  or  detacbed  cars 
In  motion  ran  Into  the  rear  of  the  train  upon 
wbldt  be  was  working,  and  knocked  him  off 
the  car,  s^ously  Injuring  him.  The  sum  and 
anbatance  of  plalntura  allegation  la  that  de- 
foidant  was  n^Ugent  In  permitting  the  said 
coDpler  to  become  old.  defective,  and  broken, 
wher^  the  train  became  onconpled;  also, 
that  dtfendantfs  Mrrant  on  the  detached 
cars  failed  to  Mppiy  the  brakes ;  also^  In  that 
the  brakes  thereon  were  old,  worn,  broken, 
and  out  of  repair  to  miSx  an  extent  that  they 
could  not  be  operated  and  the  cars  stopped 
by  the  naa  thereof,  each  and  all  of  which  acts 
of  negligence  directly  and  proximately  caus- 
ed plaintiff  his  Injury.  Defoidant  anawcved 
by  general  denial,  contributory  negllgoice, 
and  assumed  risk.    Plaintiff  was  awarded 

$5.ooa 

By  appellant's  first  assignment  a  question 
Is  presented  as  to  error  in  overmllng  appel- 
lanfa  objection  to  the  Jnrw  Collins.  The 
bill  Is  as  follows:  "Be  It  remembered  that 
upon  the  trial  of  the  above-styled  cause  one 
Colllna  was  one  of  the  regular  Jurors  who 
qualified  as  a  member  of  the  Jury  on  their 
voir  dire  as  a  member  of  the  regular  Jury 
panel  for  the  week ;  that  upon  examination 
of  said  Juror  Collins  by  counsel  for  def aid- 
ant, it  was  der^oped  that  there  was  an  affi- 
davit pending  In  the  county  court  of  Bexar 
county,  Tex.,  charging  said  Collins  with  theft 
under  $S0,  and  that  the  case  had  not  yet  come 
to  trial  and  was  still  pending,  and  that  one 
of  the  counsel  of  record  for  plaintiff,  and 
who  was  actively  engaged  In  the  trial  of  the 
case  at  bar,  was  the  connty  attorney  of  Bexar 
county,  Tex.,  charged  with  the  duty  of  prose- 
cuting  said  Collins  on  said  cha^e.  There- 
upon counsel  for  defendant  challenged  said 
Collins  for  cause  on  the  ground  that  Hie  law 
required  Jurors  to  be  of  good  moral  character, 
and  because  of  the  facts  above  set  out,  and 
the  effect  It  might  have  upon  said  Collins 
In  considering  the  verdict  In  this  case  under 
the  cfrcumstances,  which  objection  was  by 
the  court  overruled;  to  wbldi  action  of  the 
court  file  defendant  then  and  there  except- 
ed.  That  thereafter,  and  after  the  parties 
had  retired  to  make  their  peremptory  chal- 
lenges to  the  array  of  jurors,  counsel  for  de- 
fendant notified  ^e  court  that  they  would 
have  to  challenge  Collins  peremptorily  unless 
he  was  excused  by  the  court,  and  that  such 
challenge  would  exhaust  their  peremptory 
challenges,  and  that  they  desired  to  challenge 
two  more  Jurors  peronptorUy  and  renewed 
their  challenge  for  cause  of  Juror  Collins, 
whldi  diallenge  was  again  overruled  by  the 
court,  and  defendant  required  and  did  per- 
emptorily challenge  Juror  Collins,  and  de- 
fendant again  excepted,  and  here  and  now 
presmts  this  its  bDl  of  exception  No.  1  to 
the  action  of  tiie  court,  and  asks  tbat  same 
be  allowed,  filed,  and  made  a  part  of  the 
record  in  this  case,  which  is  according  done, 
this  the  10th  day  of  February,  1908." 


No  error  Is  shown  to  have  been  committed 
by  the  ruling.  The  bill  does  not  show  that 
either  of  the  two  Jurors  for  one  of  whom 
appellants  desired  to  save  its  remaining  per- 
emptory challenge  served  on  the  Jury.  Orant- 
ing  tbat  plaintiff  bad  one  challenge  left  and 
was  desirous  of  wiDg  It  upon  one  oth»  at 
the  panel,  still,  as  Cfdllns  did  not  serve  on 
the  Jury,  and  there  is  nothing  to  show  that 
eltb»  of  the  other  two  served,  enon^  does 
not  appear  from  the  bill  to  show  that  appel- 
lant was  pr^odlced  by  the  mllng.  For  all 
we  know  the  other  two  may  have  been  strick- 
en by  the  plaintiff. 

Under  appdlan^s  second  asslgnmait  there 
are  two  propositions,  referring  to  the  refusal 
of  a  peremptory  Instruction.  Tbe  first  pnp- 
OBltl<m  is:  "In  <vder  for  plaintiff  to  recover 
it  must  appear,  among  other  tiiingg,  that  the 
allied  n^goice  was  the  proximate  cause 
of  the  Injiuy  to  tbe  plaintiff,  whateror  that 
may  have  beoD.** 

We  find  testimony  which  supports  tlie  fol- 
lowing oonclnslons  of  fact:  That  the  cars 
became  detacflied  from  a  train  by  reason  of 
a  deCectiTe  coupler.  That  tb^  came  with 
considNaMe  speed  down  towards  when  plain- 
tiff was  oigaged.  That  its  acvroach  was  dl»- 
coTwed,  and  plaintiff  was  assigned  the  duty 
of  gettbig  upon  the  rear  eoA  ol  tbe  train, 
vihith.  was  in  tbe  way  of  the  approaching 
cars,  and  of  signaling  the  engineer  on  the 
other  end  of  ttiat  train  to  move  It  forward  in 
order  to  avoid  being  mn  Into  by  the  loose 
cars.  That  whilst  so  engaged  with  his  back 
to  tlie  aqiproadilng  cara  the  car  he  was  upon 
was  stmdc  by  the  loose  train  with  suffldoit 
force  to  knock  him  down  to  the  ground,  caus- 
ing him  his  Injury.  The  cause  or  causes  of 
this  collision  are  found  to  be  toe  in&bllity 
of  those  who  got  upon  the  moving  cars  to 
chedc  or  stop  them,  to  do  so,  from  the  fact 
that  toe  brakes  were  defective  and  insuffi- 
cient for  the  pnrposa  If  tbe  above  proposi- 
tioa  means  tliat  tiiere  was  no  evidence  toat 
any  negj^fence  of  defendant  was  the  proxi- 
mate cause  of  tbe  accident,  we  must  over- 
rule It.  And  toe  proposIUon  does  not  extend 
any  further. 

The  second  preposition  is:  ** Where  a 
switchman  sees  loose  cars  approadilng  his 
train  and  has  ample  time  to  get  out  of  the 
way  and  get  Into  a  positl(m  of  safety,  but 
falls  to  do  BO  and  takes  a  position  upon  toe 
handholds  upon  toe  top  of  toe  car  Immediate- 
ly at  toe  point  where  ttie  loose  cara  must 
strike  his  train,  and  continues  toere  after 
weiag  cars  move  slowly  towards  bis  trahi,  he 
assumes  toe  risk  incident  toereto  And  can- 
not recover  for  any  injuries  reaultlng  to  him 
by  b^ng  knocked  off  toe  car  by  toe  concus- 
sion when  toe  loose  cars  con^ded  onto  bis 
train." 

Appellee,  of  course,  knew  of  toe  approach 
of  the  cars,  for  be  was  to  toe  act  of  ea* 
deavorlng  to  get  toe  train  he  was  an  out  of 
toeir  way.  He  knew,  of  course,  that  his  train 
was  Ualde  to  be  run  into  by  toe  cara^  and 
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this  he  and  the  others  were  working  to  avoid. 
But  that  he  knew  or  realized  that  there  was 
a  present  danger  of  a  collision,  or  one  suffi- 
cient to  produce  the  result  It  did,  does  not 
api>ear.  Ou  the  contrary,  be  did  not  know 
that  the  tuukes  on  tb»  loose  string  of  cars 
would  not  work  properly,  and  he,  of  course, 
had  the  right  to  assume,  and  to  act  upon  the 
a8sumpti<»i,  that  they  were  capable  of  stop- 
ping or  adequately  checking  the  cars  in  the 
usual  way.  His  duty  lay  In  front  of  him, 
giving  signals  ahead  to  canse  the  engineer  to 
ke^  moTlng.  He  was  obeying  the  order  to 
"get  out  of  the  way,"  which  meant  to  get  the 
train  out  of  the  way,  and  this  be  seems  to 
have  been  intent  on.  His  back  was  towards 
the  coming  cars  when  they  struck. 

In  the  drcumstanees  of  this  case,  there  was 
no  assumed  risk,  nor  of  contributory  n^li- 
gence,  as  matters  of  law ;  the  lattOT  being  al- 
leged in  a  third  proportion.  The  Judge  prob- 
ably con^dered  these  Issues  as  really  not  in 
the  case,  and  did  not  submit  th^.  Bat  It  is 
enough  for  us  to  say  that  nch  d^enses  did 
not  appear  as  matters  of  law. 

Besides  this  (although  we  place  the  deci- 
sion on  the  foregoing  grounds),  the  asslgn- 
m«it  under  whteh  these  matters  are  briefed 
and  presented  is  simply  that  tbe  court  refus- 
ed a  peremptory  instnictim  wlilch  was  In 
general  terms.  Now  it  seems  to  be  settled 
that  such  points  as  that  the  erldrace  does 
not  support  the  T»dict  cannot  be  assigned 
as  error  when  snCh  point  has  not  been  raised 
in  the  motion  for  new  trial.  Wlla  t.  Brooks 
iSvp.)  102  S;  W.  04.  The  motion  tor  new 
trial  did  not  state  as  a  ground  that  the  ver- 
dict should  be  set  aside  because  the  evidoice 
showed  that  plaintiff  assumed  the  risk,  or 
was  guilty  ot  contributory  n^lgencew  We 
doubt  that  appellant  would  have  the  right 
to  assign  such  a  matter  as  wror  directly,  for 
the  reason  Just  givoi,  and  we  therefore  ^ubt 
tliat  it  can  reach  the  same  result  Indirectly 
by  presoitlng  tbe  same  In  connection  with  an 
assignment  which  charges  error  In  refusing 
a  peronptory  iiwtruction. 

Judgment  affirmed. 


HABRISON  T.  UTTLEFIELD. 

(Court  of  Civa  Appeals  of  Texas.   Nov.  20. 
1909.) 

COUBTB  a  480*)— ACTIOK  IK  ANOTHKS  CoDBT. 

District  court  Is  without  jurisdiction  to  en- 
JoId  prosecution  of  a  similar  suit  between  the 
same  parties  previously  begun  in  another  dis- 
trict court. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  SS  12T0-1278;  Dec.  Dig.  8  480.»] 

Appeal  from  District  Cour^  Palo  Pinto 
County;  W.  J.  Oxford,  Judge. 

Action  by  a  W.  Uttlefleld  against  Edward 
T,  Harrison,  receiver.   From  an  order  grant- 


ing plaintiff  an  Injunction,  d^endaat  ap- 
peals.   Beversed  and  remanded. 

J.  Ll  Qoggon.  D.  A.  sadrldg^  and  W.  J.  J. 
Smith,  for  appellant  Fenlx  ft  Bberhai%  for 

aK>elIeeb 

8FEER,  J.  This  aK>eal  is  prosecuted  from 
an  order  of  the  district  court,  granting  the 
writ  of  Injunction  .upon  the  following  peti- 
tion: 

"C.  W.  Uttlefleld  V.  W.  Hogue  et  al.  No. 
3,802.  In  the  District  Court  of  Palo  Pinto 
County,  Texas,  September  Tmn,  1900.  Now 
comes  O.  W.  Uttlefleld,  plaintiff  In  the  above 
styled  and  numbered  cause,  and  shows  to  the 
court  that  W.  J.  Hogue  and  J.  A.  Lucas  and 
C.  W.  McKlnney  and  Edward  T.  Harrison, 
receiver  for  the  Union  Uve  Sto<^  Insurance 
Company,  who  reside  In  Dallas  county,  Tex., 
are  the  defoidants  In  said  cause. 

"Complainant  further  shows  to  the  court: 
That  this  suit  was  flled  In  this  court  on  tbe 
4th  day  of  Febrnary,  1909,  In  wlilch  tbe  pres- 
ent d^endanta;  except  the  said  Edward  T. 
Harrison,  were  defmdants  tbnretn,  and  that 
the  said  Edward  T.  Harrison,  as  receiver 
aforesaid,  by  ammidment  in  vacation  flled 
on  the  29th  day  of  August,  1909,  was  made  ft 
party  hereto  as  a  proper  and  necessary  par- 
ty to  clear  tbe  title  to  the  land  sued  for  in 
plaintUTs  petition.  That  the  said  Edward  T. 
Harrison,  receiver,  and  all  other  defendants 
were  duly  served  with  citation  and  are  now 
legally  before  this  court  That  the  said  Ed- 
ward T.  Harrison,  as  receiver,  aforesaid,  flled 
herein  his  plea  of  prlvU^  and  also  his  plea 
in  abatonent  <m  the  6th  day  of  SeptembK-, 
lOUO,  and  also  on  said  date  filed  an  original 
answer  in  this  case.  That  the  plea  of  priv- 
ilege and  plea  of  abatement  were  set  down 
for  hearing  on  the  lOtb  day  of  Septnnber. 
1900,  and  that  on  said  date  said  plea  of  priv- 
ilege and  plea  of  abat^ent  were  beard  by 
this  court,  and  evidence  was  Introduced  la 
BuiqiMrt  tbereof,  and  after  hearing  the  Mid 
pleas  and  the  evidence  produced  themm  tiie 
court  on  said  date  overruled  same  and  set 
this  cause  down  for  trial  on  the  4th  day  of 
October,  1909,  and  that  same  is  now  pending 
trial  in  this  court  on  said  date.  That  the  said 
Edward  T.  Harrison,  as  receiver,  aforesaid, 
on  tbe  17th  day  of  August.  1909.  brouglit  a 
suit  at  Dallas,  in  Dallas  county,  Tex.,  styled 
Edward  T.  Harrison,  Receiver,  v.  G.  W.  Mc- 
Klnney et  al.,  Defendants,  In  the  Sixty- 
Eighth  district  of  said  Dallas  county,  and  be- 
ing numbered  on  tbe  dodcet  of  said  court  No. 
6,887-C.  in  which  suit  the  plaintiff  herein 
and  G.  W.  McKlnney,  one  of  the  defendants 
herein,  are  defendants.  That  the  subject- 
matter  in  the  suit  at  Dallas  Is  the  same  and 
identical  with  the  subject-matter  in  this 
cause  and  was  so  ccmceded  and  announced 
to  this  court  by  the  attorneys  for  the  said 
E^dward  T.  Harrison,  receiver  defendant  in 
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this  cane,  qpost  the  trial  of  tbe  tald  plea  of 
priTll^  and  plea  in  abatement  aforeeaid. 
niat  W.  J.  J.  Bmltb,  J.  Iawku  Ck«gana> 
and  D.  A.  Bldrldgi^  all  of  wbom  teatde  In 
Dallas  connty,  Tex.,  are  tlie  attomeya.  as 
plaJntlfl  la  Informed,  for  tbe  aald  Edward  T. 
Harrison,  receiver,  aforeeald.  In  tbe  aald  aolt 
Inoaght  by  blm  In  I^las  .oonnty,  Tex., 
against  this  plaintifl  and  others  as  aforesaid. 
That  the  said  cause  in  Dallas  county  has 
been  set  down  for  trial  on  the  16th  day  of 
September,  1900,  and  notwithstanding  the  or- 
der of  this  court  orermUng  tbe  plea  of  priv- 
ily and  plea  of  abatement  as  aforesaid  the 
said  Edward  T,  Harrlsnif  recelTer  as  afore- 
said, will  ptoseente  to  trial  against  this 
plaintiff  and  others  said  canso  No.  6;067'-O, 
In  the  Sixty-Eighth  district  court  In  Dallas 
connty,  Tex.,  and  will  thus  accomplish  the 
same  purpose  as  thongh  his  iilea  of  privilege 
and  plea  in  abatemoit  had  been  sustained 
by  this  court,  and  by  so  trying  said  cause 
will  nuUl^  In  effect  Uia  ordnr  of  fliis  court 
and  will  In  effect  thus  dc^fflve  it  of  Juris- 
diction to  try  this  cause  and  will  further- 
more be  permitting  a  multiplicity  of  suits  be- 
tween the  same  parties  about  and  concerning 
the  same  subject-matter. 

"And  complainant  further  shows  to  the 
court  that  to  permit  a  trial  of  said  canse  in 
Dallas  county  will  necessitate  this  plaintiff 
in  going  In  person  to  said  Dallas,  in  Dallas 
connty,  Tex.,  and  taking  the  depositions  of 
quite  a  number  of  witnesses,  and  thus  de- 
prive him  of  being  sued  In  his  own  connty 
and  In  the  county  ia  which  the  land  tbe  sub- 
ject In  litigation  hneln  is  situate  and  will 
CTtall  a  great  expense  on  the  part  of  tbls 
plaintiff  In  going  to  said  Dallas  and  In  taking 
the  depositions  aforesaid  and  in  employing 
counsel  to  defend  said  canse  in  Dallas  coun- 
ty, Tex. 

"Wherefore  complainant  prays  your  honor 
to  grant  an  order  restraining  the  said  Ed- 
ward T.  Harrison,  as  receiver,  as  aforesaid, 
and  his  attomeya,  W.  J.  J.  Smith,  J.  Lawson 
Goggana,  and  D.  A.  Eldridge,  as  the  agents 
of  said  Edward  T.  Harriaon,  u  reoelvw,  as 
aforesaid,  from  further  prosecuting  said  suit 
itforesald  in  Dallas  counfy,  Tex,  and  np<m 
final  hearing  hereof  said  temporary  injunc- 
tion be  made  final,  and  for  general  and  spe- 
cial relief.** 

We  sustain  appdlant^s  contention  that  the 
trial  court  erred  in  granting  the  restraining 
OKdee  on  tbe  foregoiiv  petition^  The  author- 
ities all  agree  that,  as  matter  of  comity  be- 
twem  the  courts  of  the  country,  that  court 
which  first  aoqnlres  Jurisdiction  over  a  cause 
will  be  permitted  to  retain  it  to  the  Mtd. 
Tbere  may  poertbly  be  some  excc^ttons  to 
this  rule,  but  this  cannot  be  one  of  them. 
Now,  the  foreg(dng  petition  does  not  disclose 
that  the  district  court  of  Palo  Pinto  connty 
first  acquired  Jurisdiction  over  this  cause  of 
action  between  the  present  parties,  but,  In- 


deed, rather  discloses  that  the  district  court 
of  DalUtf  connty  first  acquired  such  Jurlsdic- 
tlon.  So  that  we  hold  that  the  district  court 
erred  In  granting  tbe  Injunction,  wlttiont  dis- 
cussing the  Interesting  question  of  whether 
or  not  one  district  court  can  make  an  order 
enjoining  the  prosecution  of  a  suit  In  another 
court  of  co^ffdlnate  Jurisdiction.  See  Gulf, 
0.  &  8.  F.  Ry.  Co.  v,  Cleburne  Ice  A  Cold 
Storage  Go,  88  8.  W.  1100;  Bains  v.  Bea- 
SOnovOT,  46  Tex.  GlV.  App.  290,  102  S.  W. 
176;  WUson  T.  Baker,  64  Gal.  476,  2  Pac. 
26S. 

Reversed  and  remanded. 


FT.  WORTH  &  D.  O.  RT.  CO.  v.  ABTHUR.t 
(Court  of  Civil  Appeals  of  Texas.  Dec  8.  1909. 
Rehearing  I>enled  Jan.  12,  1910.) 

1.  EJviDSNca  (I  471*)— Opinion  Svidbncb— 
Oonci.i;bion  or  WnNESs. 

A  itatement  bv  a  witness  Id  an  action 
against  a  railroad  for  loss  of  property  by  fire 
that  tiie  fire  was  set  on  the  right  of  way.  that 
he  did  not  see  the  Sre  when  It  first  started,  but 
saw  it  when  it  bamed  off  the  right  of  wa;  onto 
the  prairie,  and  that  the  fire  was  set  on  the 
ri^t  of  way  and  came  tnm  tbo  right  of  way 
onto  the  prurie,  made  in  response  to  a  question 
whether  he  knew,  of  his  own  knowledge,  where 
the  fire  was  first  set,  Is  a  statement  of  a  fact, 
and  not  tbe  concinsion  of  the  witness. 

[Ed.  Notfc— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  21B1 ;  Dec.  Dig.  8  471.*] 

2.  r^OHTXOKB    (S    G4*)  —  EaUHINATION  OV 

Witness— RxBPOKsxvK  Anbwsbs. 

A  statement  bv  a  witness  In  an  action 
against  a  railroad  for  loss  of  property  1^  fire 
that  the  fire  was  set  on  the  right  of  way, 
that  he  did  not  see  the  fire  when  it  first  started, 
bnt  saw  it  when  It  bnmed  ofT  tbe  right  of  way 
onto  the  prairie,  and  that  the  fire  was  set  on 
the  right  of  way  and  came  from  the  right  of 
way  onto  tbe  prairie,  is  responsive  to  interrog- 
atories whether  be  knew  wbare  the  fire  was 
first  set  ont,  and  whether  it  was  set  out  on  tbe 
right  of  way  and  hnmed  off  of  tbe  right  of  way, 
or  whether  it  was  set  off  of  tbe  right  of  way 
and  burned  onto  the  right  of  way. 

[Bd.  Note. — For  other  cases,  see  Impositions, 
Dec  Dig.  i  64.*] 

3.  BviDENCB  (I  474*)— Opinion  Bvidxrc^ 

OOUPETENCT   OP  WITNESS. 

A  witness  stating  that  he  knew  what  a 
bam  destroyed  by  fire  was  worth  was  compe- 
tent to  teetuy  as  to  Its  value,  notwithstanding 
his  statement  tiiat  he  had  made  inquiries  as  to 
prices:  it  not  appearing  that  his  oi^nion  wss 
based  solely  on  soch  inquiries. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |  2217 ;  Dec  Dig.  §  474.*] 

4.  APPBU.  ANO  SkaOB  (S  1001*)  —  RCVIEW  — 

Habuuss  BaaoB— Bbbonboub  Amciaaioir 

or  EhriDERCK. 

The  error,  If  any.  In  admitting  incomiwtent 
evidence  to  prove  a  fact  established  by  compe- 
tent evidence  snffidoit  to  support  the  verdict, 
is  not  reversible. 

[Ed.  Note.— For  other  cases,  sea  Appeal  and 
Error,  Cent.  Dig.  8|  4161-4170;  Dec  Dig.  t 
l(Kil.*l 

5.  EviDEWcs  (I  474*)— Opinion  Evidence- 
Co  jipetenct. 

A  witness  stating  the  amount  of  time  re> 
quired  to  erect  a  building,  and  giving  the  char- 


•Vor  other  easM  see  same  toplo  and  section  NUMBCB  la  Dm.  *  Am.  Digs,  1M7  to  date,  A  UnorW  ladsass 

t  Writ  of  error  denied  by  Supreme  Coorl 


Digitized  by 


Google 


214 


124  SOUTH WB8TBEN  RBPORTER. 


cr«. 


acter  ct  the  material  niied  and  the  dlmensloM 
of  the  buiidin^,  is  competeat  to  give  hia  05>iiiloQ 
as  to  the  value  of  the  bulldiog. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent  Dig.  S  2217;  Dec  Dig.  I  474.*] 

6.  SviDBNCi:  (S  550*)  —  Opihior  Bvidkngb— 

COMPnSNOY. 

An  expert  as  to  the  value  of  building  ma- 
terial may  give  Us  oinnlon  as  to  the  value  of 
the  material  in  a  boUding  destroyed  by  fire, 
based  on  a  detailed  statement  of  another  of  the 
dimensions  of  the  building,  and  the  character 
and  ttind  of  lumber  contained  therein. 

[Ed.  Note. — For  other  cases,  see  Evidence, 
Cent.  Dig.  {  2366;  Dea  Dig.  i  560.*] 

7.  Evidence  ({  525*)— Opihiom  Evidenct— 
compbtenoy. 

An  expert  may  show  that  a  disc  plow, 
which  was  in  a  building  at  the  time  of  its  de- 
struction by  fire,  was  of  no  value  after  the  fire. 

[Bd.  Note. — For  other  cases,  see  Evidence, 
Dec  Dig.  i  525.*] 

8.  BaIUOADS  (S  4G5*)— FIRKS— lilABILITT. 

Where  fire  escaped  from  an  engine  and  set 
fire  to  inflammaUe  material  negligently  permit- 
ted by  the  railroad  to  accumulate  on  its  right  of 
way,  whereby  it  was  communicated  to  the  grass 
on  adjacent  land  and  subsequently  burned  a 
boilding  tbsreoD,  the  fire  was  the  proximate 
cause  of  the  injary,  notwithstanding  the  fact 
that  a  common  wind  was  blowing  from  the  di- 
rection of  the  fire  toward  the  balding,  as  the 
company  must  anticipate  the  existence  of  winds. 

(Bd.  Note.— 9V>r  other  cases,  see  Railroads, 
Cent.  Dig.  {  1682;  Dea  Dig.  {  466.*} 

9.  Railboads  (5  457*)— PiBEs— Negligence. 

The  servants  of  a  railroad  going  to  the 
rescae  of  the  property  of  an  indindoat  threat- 
ened with  destruction,  by  fire  set  by  an  engine 
must  use  ordinal?  care  to  see  tliat  the  fire  Is 

{»ut  out  before  they  leave,  and  a  failure  to  do  so 
B  negligence,  and,  where  the  servants  left  ties 
smoldering  and  smoking,  they  failed  to  exerdse 

S roper  care,  rendering  the  railroad  liaUe  for  the 
est  ruction  ot  a  building      fire  escaping  from 
the  burning  ties. 

[ESd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  S  1661 ;  Dec  DigTl  457.*1 

Appeal  from  District  Orart,  CSay  Countr; 
A.  A.  Oarrlgan,  Judges 

Action  by  W.  N.  Arthur  against  tbe  Ft 
Worth  &  Denver  City  Railway  Gompaoy. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. '  Affirmed. 

Spoontz,  Thompson  &  Barwise  and  Allen 
ft  Jones,  for  appellant  P.  M.  Stlne  and  H. 
A.  Alien,  for  appellee. 

BIOE,  J.  TblB  salt  wab  t>rought  by  ap- 
pdlee  against  appellant  for  tbe  recovery  of 
damages  for  liie  destmctlon  of  bla  property 
occasioned  by  fire,  claimed  to  have  been  set 
out  and  communicated  thereto  by  the  negli- 
gence of  the  appellant  It  is  alleged  that  tbe 
appellant  negligently  permitted  grass  and 
other  inflammable  material  to  collect  upon 
its  right  of  way,  and  that  It  n^llgently  op- 
erated engines  upon  its  road  that  were  de- 
fectively constructed  snd  -without  proper  ap- 
pliances to  prevent  the  escape  of  Are  there- 
from; that,  by  reason  thereof,  fire  escaped 
from  Its  engines  and  was  communicated  to 
the  grass  upon  its  right  of  way,  from  whence 
It  spread  on  to  plalntlfTs  land,  burning  his 


grass,  destroying  the  turf,  setting  fire  to  and 
consuming  a  bam  with  Its  ccmtents,  as  well 
as  a  cow  shed  and  other  personal  property. 
It  was  further  alleged  that  after  the  dlscov> 
ery  of  the  fire,  appellant  negligently  failed  to 
extingnlsh  the  same.  Appellant  replied  by 
general  demurrer  and  general  denial  and  a 
plea  of  contributory  negligence  on  the  part 
of  appellee  In  failing  to  exercise  ordinary 
care  to  put  out  the  fire.  There  was  a  Inry 
trial,  resulting  in  a  verdict  and  judgment  in 
behalf  of  appellee,  from  which  ttils  appeal 
is  prosecuted. 

The  first  and  second  asslgoments  will  be 
considered  together,  since  the  same  questions 
are,  in  effect  raised  by  each.  Mrs.  M.  R. 
Cole,  a  witness,  testified  by  depositicm,  and 
appellant  moved  to  suppress  her  answers  to 
the  third  cross-lntem^tory,  and  also  ob- 
jected to  her  answers  thereto.  Said  motion 
to  suppress,  as  well  as  tbe  objection  to  her 
testimony,  was  based  upon  the  contmtlon 
tbat  said  witness  liad  failed  to  answer  some 
of  the  questions  propounded  in  said  Inter- 
rogatory, and  that  it  appeared  from  ber  an- 
swer thereto  that  she  was  only  ^ving  ha 
conclusions  or  opinion  as  to  where  the  fire 
originated.  Tbe  interrogatory  to  which  ref- 
erence is  made  is  as  follows:  "Do  yon  know 
of  your  own  knowledge  where  tbe  fire  was 
first  set  out?  Do  you  know  whether  it  was 
set  out  on  the  right  of  way  and  burned  off 
of  tbe  right  of  way,  or  whetb»  it  was  set  off 
of  tbe  right  of  way  and  burned  onto  the 
right  of  way?  If  yon  say  yon  know,  state 
how  you  know.  Did  you  see  the  fire  when  it 
was  first  set  out,  and  did  yon  see  who  set  It 
out?"  To  wbidi  tbe  witness  answered:  *rrhe 
fire  was  set  ont  on  tbe  right  of  way.  I  did 
not  see  Ibe  flre  when  it  first  stsrted,  imt  saw 
it  when  it  burned  off  the  right  of  way  onto 
the  prairie.  The  flre  was  set  on  the  right  of 
way  and  burned  the  r^ht  of  way.  The 
fire  did  not  come  firom  off  the  ri^t  of  way, 
but  come  from  tiie  right  of  way  off  onto  the 
prairie."  We  think  it  is  clear  that  both  the 
motion  and  the  objeettcm  to  the  testimony 
were  properly  overruled.  Tbe  witness  was 
testifying  to  what  she  In  fact  saw,  and  ber 
answers  were  substantially  In  response  to 
the  questions  asked,  for  w1il(A  reason  both 
asslgnmente  are  overruled. 

By  the  fourth  and  fifth  ass^mente  ap- 
pellant Insists  that  the  •court  erred  tn  per- 
mitting tbe  plaintiff  to  testify  as  to  the  val- 
ue of  the  bam  and  the  cow  shed,  because  as 
to  the  former  it  Is  contended  that  titie  witness 
based  hts  opinion  upon  hearsay,  and,  as  to 
tbe  latter,  he  based  his  statement  upon  the 
amount  of  labor  It  took  to  build  the  abed, 
whereas  the  witness  stated  that  he  did  not 
know  how  much  labor  It  took  to  build  the 
same.  With  reference  to  tbe  first  ctmten- 
tlon,  as  presented  by  Uie  fourth  assignment; 
we  do  not  think  It  maintainable,  because  tibe 
witness  also  testified  that  be  knew  what  the 
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bam  was  worth,  and  was  a  competent  wit- 
ness as  to  Its  vatae  notwithstanding  the  fact 
that  be  farther  testified  that  he  had  made  In- 
qolrles  as  to  prtces,  and  so  on,  because  It 
does  not  clearly  appear  that  bis  opinion  was 
based  solely  npon  said  Inquiries.  Again,  tf 
It  be  granted  that  this  answer  should  have 
been  excluded  on  the  ground  urged,  we  do 
not  think  any  material  harm  resulted  thePB- 
from,  because  there  was  other  evidence  as 
to  the  valne  of  tiie  barn  coinciding  with  that 
of  plalntlCC,  which  was  not  objectionable, 
and  upon  which  the  Jury  could  bare  based 
their  verdict 

With  reference  to  tbe  last  objection  as 
raised  by  the  fifth  assignment,  we  think  it 
sufficient  to  say  that  It  appears  from  the 
testimony  that  this  witness  did  give  the 
amount  of  time  required  to  build  the  cow 
abed,  and  that,  In  addition  thereto,  he  gave 
the  character  of  material  used  and  the  dl- 
mentdons  of  the  shed,  and  upon  which  It 
seems  he  based  hla  opinion  as  to  its  value. 
"We  therefore  overrule  both  of  these  assign- 
ments. 

Nor  did  the  court  err  In  permitting  the 
witness  Peters  to  testify,  over  the  defend- 
ant's objection,  as  to  the  value  of  the  material 
In  tb»  bam  that  was  burned,  as  presented 
in  appellant's  sixth  assignment,  because  it 
Is  shown  from  the  record  that  this  witness 
was  an  expert  as  to  values  of  lumber  and 
buIldlDg  material.  And  the  testimony  fur- 
ther disclosed  that,  while  he  had  not  seen 
the  bam,  a  detailed  statement  of  Its  dimen- 
sions and  the  character  and  kind  of  lumber 
contained  therein,  was  given  to  him  by  the 
plaintiff,  who  also  swore  to  the  correctness  of 
the  statement  furnished  the  witness  upon 
which  he  based  bis  opinion.  It  was  there- 
fore in  our  judgment  competent  for  said  wit- 
ness to  express  bis  oplolon  as  to  the  value 
tberteof.  , 

We  orermle  the  seventh  assignment,  be- 
canse  we  think  it  was  competent  for  the 
witness,  who  was  an  e^er^  to  show  that 
the  disc  plow  whldi  was  In  tbs  burned 
building  and  bad  gone  through  the  Are  was 
of  no  value  thereafter. 

Appellant  complains  of  the  action  of  the 
GonrC  In  overruling  its  motion  for  a  new  tri- 
al, in  this:  That  tiie  fire  which  consumed 
the  bam  and  Its  contents  appears  not  to  have 
been  the  proximate  cause  of  the  damage,  but 
that  the  same  was  due  to  an  intervening 
agency.  It  Is  shown  that  the  fire  originat- 
ed abont  9  o'dock  in  the  momliv,  and  the 
bam  was  not  burned  until  about  0  o'clock 
In  the  afternoon.  Near  the  bara  there  was 
a  pile  of  cross-ties.  The  fire  had  bumed 
ftma  the  railway  right  of  way  across  a^l- 
lee's  pasture  during  the  ear^  part  of  the 
day,  and  had  been  commimlcated  to  this  pile 
of  ties.  The  aniellant's  section  boss,  -with 
a  crew  of  bands  together  with  other  parsons, 
during  the  day  put  out  the  fire  at  other  places 
as  weiU  as  the  bam  where  It  had  canght 
twice,  and  had  also  partially  extinguished 


the  fire  which  had  caught  In  said  pile  of  ties; 
but  that  the  wind  had  been  blowing  and  con- 
tinued to  blow  from  the  direction  of  where 
the  ties  were  toward  the  bam,  that  the  ties 
were  smoking  at  the  time  the  section  hands 
left  the  place,  and  It  was  further  shown 
that  It  was  dangerous  to  so  leave  them.  It 
was  also  shown  that  whirlwinds  were  of  com- 
mon occurrence  in  that  section  during  the 
summer,  and  that  a  number  had  been  blow- 
ign  during  that  day.  It  appears  that  about 
an  hour  after  the  section  hands  bad  left  the 
fire  in  this  condition  that  one  of  the.wblrl- 
wlnds  mentioned  sprang  up  and  blew  fire 
from  this  pile  of  ties  Into  the  hayloft  of  the 
bam,  thereby  setting  fire  to  the  bam  and 
causing  Its  destmctlon,  together  with  its  con- 
tents. It  Is  alleged  In  plaintiff's  petition,  as 
one  of  the  acts  of  negligence  upon  which  he 
relies  for  recovery,  that  It  was  the  duty  of 
the  defendant,  Its  agents,  servants,  and  em- 
ployes, when  they  discovered  said  fire,  to  use 
due  diligence  to  extinguish  the  same,  and 
thereby  prevent  the  destruction  of  plaintiff's 
property;  that  by  the  use  of  due  care  they 
could  have  put  out  said  fire,  and  bo  have 
wholly  saved  plaintiiTs  propcarty  from  Inju- 
ry; but  that  they  failed  so  to  do  and  negli- 
gently and  wrongfully  permitted  the  same 
to  continue  to  spread  and  bum  until  the 
same  had  destroyed  plaintiff's  property,  etc. 
Plaintiff  and  his  tenants  were  not  at  h<Hne 
during  the  day  of  this  fire. 

We  think  the  evidence  sufficiently  shows 
that  the  fire  escaped  from  appellant's  en- 
gines, setting  fire  to  the  inflammable  mate- 
rial negligently  permitted  by  It  to  accummu- 
late  upon  Its  right  of  way,  whereby  it  was 
communicated  to  the  grass  upon  plalntUTs 
land,  which  snbsequently  bumed  the  bam 
and  its  contents.  The  fire  was  thetetore  the 
proximate  cause  of  the  Injury.  The  Interven- 
ing cause  In  this  Instance,  to  wit,  the  whirl- 
wind, might,  under  the  evidence,  have  rea- 
sonably been  anticipated  by  appellant,  and 
It  was  Its  duty  so  to  do,  where  the  prevalence 
of  such  whirlwinds  was  common  and  known 
to  the  company.  Seale  v.  O.,  O.  ft  S.  F.  Ry. 
Co..  66  Tex.  277,  57  Am.  Rep.  602:  In  that 
case  It  was  held  that:  "If,  subsequent  to  the 
original  wrongful  or  negligent  act,  a  new 
cause  has  Intervened,  of  Itself  snflOclent  to 
stand  as  the  cause  of  the  misfortune,  the 
former  must  be  considered  as  too  remote." 
But  It  Is  also  held,  as  shown  by  the  syllabus, 
that:  "Where,  however,  the  intervening 
cause  and  Its  probable  or  reasonable  conse- 
quences are  sucta  as  could  reasonably  have 
been  anticipated  by  the  <HigInal  wrongdoer, 
the  causal  connection  between  tiie  original 
wrongful  act  and  the  subsequent  Injury  Is 
not  brokoi,  and  an  action  may  He  therefcv." 

Besides  this,  we  think  It  appears  that  the 
defendant  was  clearly  guilty  of  neg^I^oe  in 
leaving  tb»  pile  of  ties  burning,  from  whidi 
the  damage  Is  shown  to  have  resulted.  It 
was  the  duty  of  def6ndanrs  servants  who 
went  to  the  rescue  of  plaintiff's  property  to 
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have  used  ordinary  can  to  see  that  tbe  Are 
was  put  out  befcve  tibey  left;  asd  a  faUnre 
■o  to  do  wonld  constitute  nei^igence.  But, 
instead  of  this,  it  Is  shown  that  the  ties 
were  left  by  tbem  smoldering  and  smoking, 
from  which  danger  could  reasonably  have 
been  anticipated.  We  think  this  was  such  a 
failure  of  duty  on  the  part  of  appellant  as 
wonld  justify  the  recorery  against  It,  and 
that  the  vezdlct  is  amply  suppwted  by  the 
evidence.  See  Mo.  Pac  By.  Co.  t.  Platser 
et  al.,  78  lex.  UT.  U  S.  W.  163,  ft  R.  A. 
639,  IS  Am.  St  B^.  771.  Also  see  Poeppov 
T.  RaUway,  07  Mo.  726,  29  Am.  Rep.  B18; 
Railway  Go.  t.  Nltsche.  126  Ind.  229^  26  N 
B.  5l«  0  li.  B.  A.  7C0,  22  Am.  St  Rep,  682. 

Finding  no  error  In  the  Judgment  of  lue 
court  below,  the  same  is  In  all  things  af* 
firmed. 

Affirmed. 


BATTLB  ft  MeKINKBT  t.  WHITB. 
(Court  of  Cirll  Appeals  of  Texas.    Dec.  IS, 
190%  Behearing  Denied  Jan.  12,  1910.) 

1.  Jtjbticks  or  the  Pbacs  (I  87*)— Gabnish- 

UENT— INTEBESX  01*    FCHDB  OaEKISHEXI^— 

Rkcovkbt  or. 

Under  Rev.  St  1895,  art.  225,  which  pro- 
vides that,  after  the  service  of  a  writ  of  nir- 
nlshment,  it  shall  not  be  lawful  for  a  garnishee 
to  par  to  defendant  any  debt  or  deliver  to  him 
any  effecta,  where  plaintiff,  Id  an  action  be- 
fore a  Justice  of  the  peace,  gamisheed  $1^50 
belonging  to  defendant,  on  a  showing  that  the 
affidavit  made  to  obtain  garnishment  was  false, 
defendant  was  entitled  to  recover  interest  npon 
the  $1,:^  gamisheed  from  the  time  the  writ 
was  served  nntil  it  was  quashed,  and  is  not 
limited  to  a  recovery  of  interest  on  an  amount 
which  would  have  satlafied  plaintilTB  claim  and 
costs  of  suit. 

[Ed.  Note.— For  other  cases,  see  Justices  of 
the  Peace,  Dec.  Dig.  S  87.*] 

2.  Gabnishuent  (i  248*)— WaoNorcx,  Oab- 
NiSHUENT— Actio  IT— Defen  bes. 

A  garnishment  of  funds  of  a  nonresident 
defendant  to  an  excessive  amount  having  been 

?,nadied  for  defects  in  the  bond,  it  was  no  de- 
ense  to  an  action  for  wrongful  garnishment 
that  plaintiffs  had  no  other  means  of  bring- 
ing the  defendant  into  the  courts  of  the  state, 
that  not  depriving  them  of  all  other  remedy, 
as  the  courts  of  the  state  of  defendant's  ren- 
dence  were  open  to  them. 

[Ed  Note.— For  other  cases,  see  Oamishment 
D^c.  Dig.  f  24a*] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

Action  1^  Battle  ft  McElnn^  against  Julia 
J.  Whlt&  Ju^ment  for  defendant,  and  plain- 
tiffs ai^at.  Affirmed. 

Wagatftll  &  Davidson,  for  app^lants.  John 
Bowyer,  for  appellee. 

KEY,  J.  This  case  originated  In  the  Jus- 
tice of  the  peace  court  and  was  appealed  to 
the  county  court  Appellants,  who  were  plain- 
tiffs in  the  county  court,  sued  appellee  seek- 
ing to  recover  $62.50  alleged  to  be  owing  them 
as  a  commission  for  negotiating  the  sale  of 


cwtaln  real  estate  bekmglng  to  as^eOee.  Id 
the  Justice's  conrt  the  plaintiffs  sued  ont  a 
writ  of  garnishment  which  was  serred  on  a 
bank  that  had  Just  received  fl,250  belonglnff 
to  appellee.  The  writ  of  garnishment  was 
quashed  because  of  a  defect  In  the  plalntUEs' 
bond.  Appellee  filed  a  cross-action,  in  which 
B^e  sought  to  recover  both  actual  and  puni- 
tory damages.  At  the  trial  in  the  county 
coiut  the  Jury  returned  a  verdict  for  th& 
plaintiffs  for  162.50  for  the  commission  claim- 
ed by  them,  and  for  the  defendant  for  $85 
damages  on  her  cross-actlML  Uptm  that  ver- 
dict the  court  raidered  Judgment  for  the  de- 
fendant against  the  plaintiffs  tcx  V22JiO  and 
costs  of  suit  and  the  plaintiffs  have  appealed. 

In  the  sworn  qK>llcatIon  npon  whldi  the 
writ  of  garnishment  was  issued  one  of  ttie 
plaintiffs  stated  that  the  defendant  did  not 
have  in  her  possession  within  this  state  sub- 
ject to  executlm  pnqperty  sufflcioit  to  satis- 
fy the  plaintiffs'  debt  In  her  cross-action  the- 
defendant  alleged  that  that  averment  and 
statement  was  folse,  and  that  she  did  have 
at  the  time  that  affidavit  was  made  other 
property  In  the  state  subject  to  execution  moro 
than  sufficient  to  pay  the  lAalntltCa^  d^t. 
The  plaintiff  who  nmde  the  affidavit  to  pro- 
cure the  writ  of  garnishment  testified  on  the 
stand  that  he  knew  when  he  made  the  affida- 
vit that  the  defendant  owned  real  estate  In 
the  town  of  Abilene,  the  county  seat  of  the 
county  In  which  the  suit  originated,  of  the 
value  <a  about  $1,400.  He  further  stated  that 
he  did  not  read  the  affidavit  nor  was  it  read 
to  him  before  he  signed  and  swore  to  It  and 
that  he  did  not  know  that  it  contained  the 
statement  that  the  defendant  did  not  own 
any  other  property  in  the  state.  The  trial 
court  instructed  the  Jury,  In  substance  that. 
If  the  affidavit  made  for  the  purpose  of  ob- 
taining the  writ  of  garnishment  was  false, 
the  defendant  would  be  entitled  to  recover  In- 
terest on  the  money  b^d  by  the  baodc  toe  her 
from  the  time  the  writ  of  garnishment  was 
served  on  the  bank  to  the  time  it  was 
quashed.  That  instruction  la  comi^ained  of; 
the  contention  being  that  It  was  not  neces- 
sary for  the  garnishee  to  hold  more  than  $150 
in  order  to  satisfy  the  plaintiffs*  claim  and 
costs  of  suit  and  therefore,  although  the  gar- 
nlsfament  may  have  been  wrongfully  sued  out 
the  defendant  would  not  be  entitled  to  recov- 
er Interest  upon  more  than  |1S(X 

ArUcle  225  of  the  Bevised  Statutes  of  1895 
declares  that  from  and  after  the  servloe  of 
writ  of  gaml^mient  It  i^all  not  be  lawful 
for  the  garnishee  to  pay  to  the  defendant  any 
debt  or  deliver  to  him  any  effects.  In  view  of 
that  statute,  we  overrule  the  contention  urged, 
and  hold  that  Interest  was  recoverable  npab 
the  entire  sum. 

There  Is  no  merit  In  the  contention  Uiat 
because  the  defendant  was  a  nonresldoit  the 
plaintiffs  had  the  right  to  sue  ont  the  writ  <tf 
garnishment  for  the  purpose  of  bringing  her 
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into  court  If  It  be  conceded  tiUit  garnish- 
ment or  attftcbment  was  the  only  means  by 
which  the  plalntUni  could  bring  the  defend- 
ant Into  a  Texas  court.  It  does  not  follow  that 
they  had  no  other  remedy.  The  courts  of  the 
state  of  which  the  defendant  was  a  resident 
were  open  to  tbem,  and  they  could  bare 
sued  her  In  that  state,  without  Invoking  the 
aid  of  a  writ  of  garnishment  or  attachment 
The  other  asslgnm^its  assail  the  verdict 
whldi  we  hold  Is  amply  supported  by  testi- 
mony. 

No  error  has  been  pointed  out,  and  the 
Judgment  Is  affirmed. 


CATHET  T.  HI8S0UBI,  K.  ft  T.  BT.  CO. 

OF  TEXAS. 
(ConrtoravU  Appeals  of  Texas.  Oct  23. 190e. 
On  Motion  for  Beheaiing,  Jan.  8, 1»10.) 

1.  EviDiNci  (1 174*>— Bxn  Ann  SsooRnAxr— 
Tbain  Becobds. 

In  an  action  for  the  destmction  of  prop- 
erty by  fire,  claimed  to  have  "been  set  from 
■parkB  from  passing  locomotives,  It  vas  error 
to  allow  the  agent  at  the  station  near  the  horned 
pn>perty  to  read  statements  from  his  record, 
which  were  copied  from  slips  of  paper  or  cards 
famished  by  condnctors  of  the  trains  as  to  the 
titae  certain  passenfrer  trains  passed  the  sta- 
tion on  the  day  of  the  Gre,  where  the  oiiginal 
slips  were  in  tne  possession  of  the  agent,  aod 
there  was  no  evidence  that  the  time  entered 
on  the  slips  was  correct,  and  It  does  not  appear 
that  the  testimony  of  the  penons  who  made  the 
entries  on  the  siips  could  not  have  been  obtained. 

[EA.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  661;  Dec.  Dig.  1  174.*] 

2.  fivinxiTcx  (S  81S*)— Heabsat— TbjUK  Bec- 
obds. 

In  an  action  for  iojariea  from  fire  claim- 
ed to  have  been  set  by  sparks  from  passing 
loeomotlvea,  it  was  error  to  allow  the  agent  at 
the  station  near  the  burned  property  to  read 
from  records  made  by  the  conanctors  of  freight 
trains  lowing  the  ^ime  their  trains  passed  the 
station  on  the  day  of  the  fire,  where  these 
records  were  not  made  In  the  preeeDce  of  the 
agent,  where  he  stated  that  he  had  no  personal 
knowIed|»  of  their  correctness,  and  it  did  not 
appear  that  tlw  testimoDy  tA  the  jieraona  who 
made  the  records  could  not  have  been  obtained. 
'  [Ed.  Note^For  other  cases,  see  Evidence, 
CSent  Dig.  S  1196;  Dec.  DlTl  81&*] 

8.  EviDiNCB  (I  318*)--Heabbat— Tbair  Dis- 
patcher's Recobd. 

In  an  action  for  injuries  from  fire  claimed 
to  have  been  set  l>y  sparks  from  passing  loco- 
motives, it  was  proper  to  allow  the  train 
dispatcher  to  testify  from  information  on  his 
"train  sheets"  made  op  from  telegraphic  reports 
transmitted  to  him  from  stations  along  the  line 
as  to  the  time  certain  trains  passed  the  station, 
near  which  the  fire  occurredl  where  be  stated 
that  the  record  was  made  by  him  in  the  regular 
coarse  of  his  bnsiness,  that  Its  entries  were  cor- 
rect and  It  did  not  appear  to  have  been  altered. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Oent  Dig.  I  IIW;  Dec.  DigTl  8ia*] 

On  Motion  for  Rdiearlng. 

4.  Tkiai.  (I  412*)— Beosftioic  or  BrmBKCK- 
OBnofnm— Waxtsb. 

Wbeze  tmpTopw  evidence  was  admitted  over 
ob^tion,  s^d  on  cross-ezamlnatlon  the  object- 


ing party  brings  out  the  same  evidence,  bs  waiv- 
es his  objections  thereto. 

[Ed.  Note.— For  other  casesL  see  Trial,  Cent. 
Dig.  i  182;   Dec.  Dig.  J  4^.*] 

Error  from  District  Court  Dallas  County ; 
R.  H.  Scott  Special  Judge. 

Action  by  Mrs.  M.  W.  Cathey  against  the 
Missouri,  Kansas  A  Texas  Railway  Com- 
pany of  Texas.  From  a  judgment  for  de- 
fendant plaintiff  brings  error.  Affirmed. 

CardeUt  Starling  A  Card^  for  plaintiff 
In  error.  Coke,  Miller  A  Coke  and  Thomas 
A  Bbea,  for  defendant  in  error. 

TALBOT,  J.  The  plaintiff  below,  Mrs. 
M.  W.  Catiiey,  brought  this  suit  against  the 
defendant  in  error,  the  Missouri,  Kansas  A 
Texas  Railway  Company  of  Texas,  to  recover 
damages  resulting  to  her  from  the  destruction 
by  fire  of  ber  house  and  Its  contents  in 
Greenville,  Tex.,  about  June  19,  1906.  It  Is 
alleged  that  through  the  negligence  of  de- 
fendant's servants  sparks  of  fire  were  emit- 
ted and  thrown  from  one  of  Its  passing  en- 
gines upon  the  house  of  J.  M  Tlsdal,  set- 
ting fire  thereto,  which  spread  and  was  com- 
municated to  plaintiff's  bouse  and  contents, 
and  destroyed  the  same.  The  defendant 
pleaded  a  general  denial,  and  specially  that 
if  the  fire  was  communicated  from  defend- 
ant's engine  to  plaintiff's  property,  said  en- 
gine was  properly  equipped  for  the  preven- 
tion of  the  throwing  of  flr«:,  In  that  the  same 
was  equipped  with  the  best  approved  ap- 
pliances used  by  practical  railroad  men  for 
such  prevention,  and  that  said  engine  was 
rarefully  and  properly  handled.  A  jury  trial 
resulted  In  a  verdict  for  the  defendant  and 
plaintiff  appealed. 

There  are  three  assignments  of  error  urg- 
ed In  the  brief  of  the  plaintiff  in  error  for  a 
reversal  of  the  case,  each  relating  to  the 
admission  of  certain  testimony  over  the  ob- 
jection of  the  plaintiff  in  error.  The  first 
Is,  In  effect  that  the  trial  court  erred  in 
permitting  the  witness  M.  S.  Tateman,  who 
was  the  operator  and  station  keeper  of  the 
defendant  at  ItB  west  yards  in  Greenville, 
Tex.,  on  the  date  of  the  fire  in  question,  to 
use  the  register  purporting  to  show  the  Ume 
that  passenger  trains  passed  said  yards  on 
the  date  of  such  fire,  and  to  read  and  state 
therefrom  to  the  jury  the  time  when  passen- 
ger trains  passed  said  yards,  when  it  ap- 
peared that,  although  the  witness  bad  made 
the  entries  in  the  roister  on  the  date  of  the 
arrival  and  departure  of  such  traiu,  he 
made  them  from  slips  or  ounls  purporting 
to  show  such  times  which  were  prepared  and 
furnished  him  by  the  txabmien  operating 
said  trains,  which  slips  or  cards  were  not 
produced,  but  were  In  his  office  and  possee- 
sl(m  at  Greenville.  The  testimony  as  to  the 
time  the  fire  occurred  is  conflicting.  The 
statements  of  the  several  vrftnesses  relating 
thereto  vary  as  to  such  time  from  10:25 
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to  10 :30  a.  m.  to  abont  12  o'cIo<^  The  vrit- 
nesB  Tateoaan  was  permitted,  over  tae  ob- 
jection of  the  plaintiff,  to  read  from  the 
register  the  following  entrlM  made  therein 
by  him  from  cards  prepared  and  handed  him 
by  the  conductors  of  the  ifespectlve  passen- 
ger trains,  to  wit:  "Tbe  Flyer  No,  6  passed 
the  west  yards  at  10:07  a.  m.  Tbe  McEln- 
ney  train  passed  the  west  yards  at  10:30; 
that  Is  Na  261."  He  testified,  In  substance, 
that  the  record  did  not  show  that  any  other 
passenger  train  passed  the  west  yards  on 
the  date  In  qnestlon  between  B  and  12 
o'clock ;  that  these  entries  were  In  hla  hand< 
writing,  and  that  he  entered  them  In  the 
register  from  slips  of  paper  or  cards  fur- 
nished him  by  the  conductors  of  the  trains 
therein  mentioned,  purport!!^  to  show  tbe 
time  when  said  trains  passed  through  the 
west  yards  at  Greenville;  that  said  slips 
were  then  In  his  office  and  possession  at 
Greenville.  He  further  stated:  "My  record 
for  Jnne  19th  Is  practically  correct"  He 
did  not  testify,  bowever,  of  bis  own  knowl- 
edge when  these  trains  passed  through  the 
west  yards,  or  that  be  had  any  personal 
knowledge  of  snch  time.  Ndther  did  be 
testify  that  the  written  memoranda  furnish- 
ed him  by  the  conductors,  and  from  which 
the  record  used  In  evidence  was  made,  cor- 
rectly stated  tbe  times  when  said  ^alns 
passed.  The  conductors  did  not  testis  at 
all,  nor  Kas  tbe  correctness  of  tbe  time  In- 
dorsed on  the  idlps  or  cards  by  them  estab- 
lished by  other  evidence.  In  this  state  of 
the  evidence  we  think  tbe  objection  of  tbe 
plaintiff  to  the  effect  that  the  r^^ter  It- 
self, or  the  redtal  by  the  witness  of  tbe  en- 
tries made  tba«ln  was  hearsay  and  Incom- 
petent, should  be  tfostalned.  It  was  held  In 
Hallway  v.  Leggett,  86  S.  W.  1066,  that  tbe 
admission  of  similar  te^lmony  in  a  similar 
state  of  the  record  was  erroneous,  and  re- 
quired a  reversal  of  tbe  case.  In  tbe  case 
of  Hlssouri  pac.  "Bj.  Co.  t.  Johnson  (Sup.) 
7  S.  W.  838^  tbe  amiwllee  sued  to  recover  of 
appellant  the  value  of  certain  wheat  de- 
livered to  aiq)ellant  for  transportation,  and 
alleged  to  have  been  lost  In  transit  Upon 
the  trial  it  became  necessary  for  the  plain- 
tiff to  show  the  actual  weights  of  tbe  wheat 
placed  by  him  in  the  defendant's  cars ;  and, 
In  order  to  do  so,  he  was  permitted  to  read 
fnmi  his  books  tbe  account  kept  by  him 
Mitb  tbe  defendant  of  the  amounts  of  the 
several  conslgnmentB  of  wheat  delivered. 
Preliminary  to  the  Introduction  of  this  evi- 
dence, the  plaintiff  testified  that  the  wheat 
was  shipped  from  two  points — McKinney  and 
Farmersvllld— that  be  attended  to  the  busi- 
ness at  McKinney  in  person  In  connection 
with  W.  B.  Harrison,  his  clerk;  that  tbe 
books  were  kept  there;  and  tiiat  one  D.  P. 
Johnson,  as  his  agent  at  FarmersTllle,  at- 
tended to  the  weighing  and  shipping  the 
produce  from  that  point  It  was  also  shown 
by  the  testimony  of  the  plaintiff  himself  and 


of  HarrlB<m  that  the  weights  of  a  portion  of 
the  wheat  shipped  were  first  entered  upon  a 
book  known  as  "scale  book"  and  a  memo- 
randum of  a  part  made  and  retained,  and 
that  tbe  entries  in  tbe  book  offered  in  evi- 
dence and  read  to  the  jury  were  made  from 
the  "scale  book"  and  this  memorandum.  Said 
witnesses  also  testified  that  either  the  one 
or  tbe  other  of  them  weighed  all  tbe  wheat 
that  was  shifted  from  McKinney;  that  the 
weights  were  correctly  taken  down  on  tbe 
scale  book,  and  were  entered  each  day  In  the 
book  whlcii  was  offered  in  evidence.  Bach 
of  tbsK  witnesses  further  testified  that  the 
entries  made  by  him  In  tbe  account  book 
were  correct.  D.  P.  JoIuumhi,'  the  agrait  of 
plaintiff,  testified  that  the  wheat  at  Farmers- 
Tille  was  weighed  in  same  manner  as  at 
McKinney;  that  he  entered  memoranda  of 
tbe  weights  upon  a  scale  book  whldi  was 
copied  into  an  Invoice  book.  It  was  also 
shown  that  tiie  scale  books  containing  the 
memoranda  had  been  lost  or  destroyed.  Tbe 
Supreme  Court  held  under  this  state  facte 
that  so  much  of  tbe  account  fkom  the  books 
Introduced'  as  pertained  to  the  wheat  shipped 
from  McKinney  was  admissible.  In  Justifi- 
cation of  such  holding  the  court  said :  "The 
witnesses  as  to  these  transactions  tesflfled 
of  their  own  personal  knowledge  Tb«y 
swore,  in  substence,  that  they  weighed  the 
wheat  or  saw  it  welded,  and  diat  the 
weigbto  were  correctly  set  down  In  the  scale 
book,  and  correctly  entered  In  the  account 
book  from  the  scale  bock.  Such  entries  as 
were  not  made  by  the  one  were  made  the 
other,  and  each  testified  that  tbe  entries 
made  by  him  were  correct"  But  as  to  the 
items  ot  the  account  which  related  to  the 
FarmersvUle  consignments,  tbe  court  held 
the  testimony  and  book  offered  were  Inad- 
missible. In  support  ct  this  ruling  the  court 
say :  "It  is  ai^r^t  ISiat  nelfiier  tbe  plain- 
tiff nor  Harrison,  who  made  these  entries, 
bad  any  personal  knowledge  of  the  correct- 
ness of  these  items.  They  were  made  frcnn 
copies  from  the  Invoice  book  sent  to  them 
by  tbe  Farmersvllle  agent,  and  It  may  be 
true  that  this  was  done  In  due  course  of 
btulnesB.  The  invoice  entries  were  made 
from  the  stubs.  Tbe  agent  Johnson,  was 
sworn  in  the  case,  and  did  not  testify  that 
be  weighed  the  wheat  correct^,  or  that  tbe 
welgbte  were  correctly  entered  on  tiie  stubs, 
or  correctly  copied  Into  the  Invoices.  He 
testified  he  weighed  tbe  wheat  and  that  the 
course  of  business  was  to  make  tbe  entries 
on  the  stubs,  and  from  them  to  make  the 
invoices,  and  to  send  copies  dally  to  his  prin- 
cipal at  McKinn^.  As  to  the  transactions 
by  him  tbe  books  at  UcKlnn^  conteined  tbe 
fourth  entry,  and  cumot  In  our  t^lnlon  In 
any  sense  be  deemed  the  book  of  orlgliial 
entries.  Plaintiff  and  Harrison,  who  made 
tbe  entries  In  tbe  account  book  from  the 
copies  of  the  Invoice  sent  did  not  know  of 
the  correctness  of  these  copies,  and  their 
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correctnesB  was  not  otherwise  proved." 
Telegrapb  Go.  t.  CbrlBtensen,  78  B.  W.  744. 
So,  too,  In  the  present  case  the  entries  In 
the  register,  which  the  witness  was  permit- 
ted to  read  to  the  jury,  and  which  to  all  In- 
tents and  purposes,  was  an  Introdnctlon  of 
the  book  itseU  in  evidence,  were  taken  from 
memorandnms  made  and  famished  the  wit- 
ness by  other  persons  and  of  the  correct- 
ness of  which  the  witness  had  no  personal 
knowledge,  nor  was  the  correctness  of  said 
memoranda  otherwise  proved.  This  memo- 
randa was  in  the  possession  of  the  witness 
Tateman,  and  it  does  not  appear  that  the 
testimony  of  the  conductors  as  to  its  correct- 
ness conld  not  be  obtained.  So  far  as  the 
record  shows  to  the  contrary,  these  con- 
dactors  were  stlU  In  the  employ  of  the  de- 
fendant, and  their  attendance  upon  the  trial 
or  their  testimony  by  deposition  conld  have 
been  procured.  Railway  Co.  v.  McLeod,  116 
S.  W.  85.  We  conclude  the  evidence  was 
inadmissible,  hurtful  to  defendant,  and  con- 
stitutes reversible  error.  The  passing  of 
some  one  of  plalntlGT  In  error's  trains  near 
defendant  in  error's  house  or  TIsdal's  house, 
wblcdi  was  first  discovered  to  be  on  fire,  at  a 
time  so  near  the  occurrence  of  the  Are  tbat 
it  might  reasonably  be  Inferred  that  said 
building  ignited  from  sparks  emitted  from 
the  engine  drawing  such  train,  was  an  im- 
portant issue  in  the  case.  The  engineer  of 
the  McKlnney  passenger  train  testified  tbat 
the  train  left  QreenvIUe  on  the  morning  of 
the  flre  a  little  late,  probably  15  or  20  mln- 
ntes,  which  testimony  was  favorable  to  plain- 
tifC  as  tending  to  establish  her  theory  as  to 
when  said  train  passed.  The  record  evidence 
admitted  over  her  objections  tended  to  re* 
bat  this  testimony  of  the  engineer,  and  show 
that  said  train  left  Qreenvllle  so  long  before 
tbe  flre  that  it  was  improbable  that  flre  was 
set  to  the  house  by  sparks  from  its  ei^lne. 
The  case  Is  dlstlngaishable  In  tbe  facts  from 
RaUway  Go.  v.  Williams,  88  Ter.  Gtv.  App. 
405.  86  8.  W.  88,  cited  by  defendant  in  error, 
and  tbe  courts  nding  in  admitting  the  tes- 
timony discussed  cannot  in  onr  opinion  be 
sustained  b7  aatborlty  of  that  case. 

Tlie  second  assignment  of  error  Is  that 
**tbe  court  erred  in  permitting  tbe  witness  M. 
E.  Tateman,  who  was  the  c^terator  and  sta- 
tion keeper  of  the  defendant  company  at  its 
west  yards  In  Oreenvllle.  Tez.,  on  the  date  of 
tbe  flre  In  question,  to  read  to  the  jury  and 
nse  to  refresh  his  memory  the  record  pur- 
porting to  give  the  time  oi  tin  arrival  and  de- 
parture of  freight  trains  at  the  west  yards 
in  OreenvIUe,  T^,  when  it  appeared  ftom  the 
testimony  of  socb  witness  that  he  himself 
bad  not  made  Ute  record,  and  tbat  be  was  un- 
able to  say  that  tbe  record  was  made  In  his 
presence,  but  that  tbe  record  was  made  by 
the  trainmen  handling  such  trains."  In 
answer  to  the  'questicai,  "How  many  freight 
tnlns  have  yon  on  yonr  raster,  passing 
tbroa^  tliere  [tbe  west  yards  at  Oreenvllle], 


on  June  19,  1906,  say  from  8  to  12  o*c3o(A  in 
the  morning?"  the  witness  Tateman  was  per- 
mitted to  read  to  and  In  the  bearing  of  the 
Jury  the  following  entries  In  said  register: 
"Elbglne  No.  552  freight,  arrived  at  the  west 
yard  at  6:40  a.  m.  and  departed  at  8  o'clock 
south,  extra  south  bound.  Tbe  next  freight 
train  arrived  at  9:10  a.  m.  and  departed  at 
10:25  extra,  and  the  north-bound  extra,  en- 
gine No.  409,  arrived  at  8:50  a.  m.  and  de- 
parted at  9:50  a.  m. ;  that  Is  what  they  call 
the  Dallas  Division  main  line.  Now  there 
was  a  Shrev^ort  train  No.  644,  engiue  No. 
024,  made  up  and  departed  at  9:25  a.  m.  and 
tliat  is  aU  the  freight  trains."  It  is  undis- 
puted that  these  entries  were  made  by  the 
reepecttve  conductors  of  the  trains  therein 
r^erred  to,  and  not  by  the  witness  Tateman ; 
and  the  evidence  as  to  the  correctness  of  said 
entries  Is  Insufficient  to  warrant  their  admis- 
sion In  evidence.  Tateman,  the  only  witness 
that  testified  upon  tbe  subject,  says:  "AU 
r^istratlons  on  this  register  of  June  19, 190% 
were  made  by  conductors  handling  trains 
passing  through  the  yards,  with  tbe  excep- 
tion of  passenger  trains.  From  8  to  12  o'clock 
on  tbe  morning  of  June  10, 1906,  I  had  about 
four  freight  trains.  The  freight  train  reg- 
isters are  In  the  conductor's  handwriting, 
which  show  when  be  went  out.  *  •  •  It 
la  my  duty  to  see  that  he  registers.  It  Is  not 
required  of  me  tbat  I  stand  over  him,  and  see 
that  tbe  Information  Is  accurate  and  correct 
I  was  in  tbe  office  at  the  time  these  freight 
trains  registered.  I  have  no  definite  recol- 
lection of  seeing  him  register.  I  know  for 
the  simple  reason  that  I  had  no  particular 
duUes  to  call  me  outside  and  It  would  be 
supposed  I  was  ther&  •  •  •  When  I  am 
busy  at  my  work  wheal  the  registry  Is  made, 
I  do  not  see  who  makes  It  I  could  not  say 
that  I  was  busy  on  the  morning  those  regis- 
ters were  made.  If  I  did  not  see  this  regis- 
tration made  for  tbat  particular  train  at.that 
time,  I  have  no  definite  recollection  that 
will  warrant  me  In  saying  tbat  they  were 
made  correctly  or  incorrectly.*' 

Tbe  evidence  here  complained  of  la  doubt* 
less  more  objectionable  than  tbat  complained 
<tf  In  the  first  assignment  There  Is  absolute- 
ly no  evidence  to  verify  the  correctness  of  tbe 
entries  allowed  to  be  read  to  the  Jury.  T^ 
were  not  made  by  tbe  witness  testifying,  and 
he  was  unable  to  say  (tf  bis  own  knowledge 
tbat  tb^  were  correct  Neither  of  the  con- 
ductors who  made  them  was  called  as  &  wit- 
ness, although  BO  far  as  the  contrary  appears 
tbey  each  wwe  stlU  in  the  employ  of  the  de- 
foidant  and  their  testimony  obtainable.  As 
wHI  be  noted)  the  witness  Tatunan  was  not 
only  unable  to  testify  that  the  entries  showed 
the  correct  time  when  the  respective  trains 
to  which  th^  related  passed  tbrongb  thn 
yards  at  Greraville,  but  his  testlmimy  is  un- 
certain and  indefinite  as  to  wbeUier  be  saw 
or  knows  that  tbe  conductors  In  cba^  of 
said  trains  actually  made  said  entrlea  Be 
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stated*  in  effect,  that  he  wu  not  required  to 
stand  over  the  conductor  when  registering 
and  see  that  the  entry  made  by  him  was  ac- 
curate and  correct,  thot  he  had  various  duties 
to  perform  In  his  office,  and  that  when  he 
was  busy  at  work  he  did  not  see  who  made 
the  entry.  From  his  own  testimony  it  Is 
probable  that,  If  he  was  in  the  office  when 
the  entries  were  made  in  the  register,  he  did 
not  see  and  know  who  made  them;  and  he 
says,  If  he  did  not  see  the  registry  made,  he 
had  no  definite  recollection  that  wonld  war- 
rant him  in  saying  whetbOT  they  were  cor- 
rectly or  Incorrectly  made.  We  think  it  Is 
very  clear  that  the  objection  to  this  testimony 
should  hare  been  sustained  and  said  testi- 
mony excluded.  The  fact  ttiat  the  plalntliTs 
attorney  caused  the  witness  to  repeat  and  re- 
read the  testimony  on  cross-CTsmlnatlon  does 
not  preclude  him  firom  complaining  of  the  ad- 
mission of  said  testtmcmy  In  the  first  Instance 
1^  the  defendant  over  his  objeetlim.  The 
case  does  not,  In  our  opinion,  fall  within  the 
mle  that  If  improper  evidence  Is  admitted 
without  objection  and  the  same  or  slnUIar 
evidence  Is  afterwards  admitted  over  objec- 
tions, the  party  injured  thereby  waives  the 
right  to  comidaln. 

By  the  third  assignment  plaintiff  In  error 
contends  that  the  trial  court  erred  in  permlt- 
Uog  the  witness  T.  W.  Bamett,  train  dis- 
patcher of  the  defendant,  to  testi^  as  to  the 
time  his  train  sheets  showed  that  certain 
trains  passed  the  west  yards  at  OreenviUe, 
Tex.,  on  the  date  of  the  lire  In  question,  when 
It  appeared  tiiat  he  made  the  entries  on  said 
sheets  at  Denison,  Tex.,  on  telegraphic  In- 
formation communicated  to  him  by  the  re- 
spective telegraph  operators  at  the  towns  of 
Greenville  and  Celeste,  Tex.  We  are  of  the 
opinion  there  was  no  error  In  the  admission 
of  this  evidence.  It  seems  to  be  well  estab- 
lished by  the  decisions  of  many  courts  of 
high  standing  that  upon  an  issue  as  to  wheth- 
er a  train  was  at  or  near  a  certain  place  on  a 
railway  company's  line  of  road,  at  a  certain 
time,  the  record  of  the  train  dispatcher  as 
to  the  movements  of  trains,  called  a  "train 
sheet,"  made  up  from  telegraphic  reports 
transmitted  to  him  from  stations  along  the 
line  where  the  witness  who  made  such  record 
is^produced  and  testifies  that  the  record  of- 
fered was  made  by  him  In  the  regular  course 
of  business,  and  that  its  entries  were  correct- 
ly made,  nothing  appearing  to  show  that  the 
record  since  made  has  been  altered.  Is  receiv- 
able as  evidence  of  the  facts  It  recites.  The 
reasons  for  this  apparent  broadening  of  the 
rule  relative  to  the  admission  of  merchants' 
books  of  original  entry  arc<  given  and  the 
subject  exhaustively  discussed  in  the  case  of 
L.  &  N.  Ry.  Co.  V.  Daniel,  122  Ky.  256,  «1 
8.  W.  691,  3  L.  a  A.  (N.  S.)  3190.  and  sup- 
ported by  several  cases  cited  In  the  opinion 
of  the  court  and  collated  in  a  note  published 
In  ccnmectloa  therewith. 


For  the  errors  Indicated,  the  Judgmmt  of 
the  court  below  Is  reversed,  and  the  cause 
remanded. 

On  Motion  for  Rehearing. 

In  Its  motion  for  rehearing  the  defendant 
In  error  contoids  that  we  erred  In  holding 
In  our  original  opinion  thai  the  fact  that 
plaintiff  in  error  caused  the  witness  Tatemau 
to  repeat  and  re-read  on  cross-examination  the 
testimony  given  by  him,  for  the  admission 
of  which  the  cause  was  reversed  and  remand- 
ed, does  not  preclude  her  from  c(Mnplaining 
of  the  admission  of  said  testimony,  although 
it  was  admitted  over  her  objection  on  direct 
examination,  and  In  support  of  Its  contrition 
cites  the  following  cases:  Elastbam  et  al.  v. 
Hunter  et  al.,  98  Tex.  C>eO,  86  S.  W.  323 ;  Gam- 
mel  Statesman  Pub.  Go.  v.  Monfort,  81  8.  W. 
1029;  Sullivan  t.  Fant,  110  S.  W.  507;  Blrk- 
man  et  al.  v.  Fahrenthold,  114  3.  W.  428; 
Railway  Co.  v.  Broon,  114  8.  W.  653 ;  Rail- 
way Co.  T.  Pettit,  117  S.  W.  894 ;  KIngsley  v. 
Schmicker,  60  8.  W.  331;  McDonald  v.  Mc- 
Crabb,  106  8.  W.  23a  We  have  been  unable 
to  distinguish  the  case  at  bar  upon  the  ques- 
tion involved  from  the  above  cases,  and,  up- 
on the  authority  of  those  cases,  have  reached 
the  conclusion  that  we  erred  in  the  ruling 
made  by  us  and  now  complained  of  by  defend- 
ant in  error.  The  above  cases  were  not  dted 
in  defendant  in  error's  brief  in  reply  to  plain- 
tiff In  error's  assignments  wherein  it  was  in- 
sisted that  the  case  ought  to  be  reversed  be- 
cause of  the  admission  of  the  evidence  object- 
ed to,  and  we  decided  the  question  upon  the 
idea  that  a  party  does  not  waive  his  objection 
to  the  admissibility  of  incompetent  evidence 
by  cross-examination  of  the  witness,  where 
he  brings  out  the  same  and  other  evidence 
In  relation  thereto.  The  evldrace  admitted 
in  this  case,  however,  was  read  from  a  rois- 
ter, kept  at  the  west  yards  of  defendant  In 
error  at  Greenville,  purporting  to  show  the 
exact  time  that  its  trains  passed  said  yards 
between  the  hours  of  8  and  12  o'clock  in  the 
daytime,  and,  upon  cross-examination  of  the 
witness  by  the  plaintiff  in  error,  he  was  caus- 
ed to  repeat  or  re-read  substantially,  If  not 
identically,  the  same  evidence.  The  cases 
mentioned  above,  with  the  exception  possibly 
of  Eastham  r.  Hunter,  hold  that  where  this 
Is  done — that  Is,  where  Improper  evidence 
has  been  admitted  over  the  objections  of  a 
party  to  a  suit,  and  njfon  cros»«xaminatlon 
such  par^  reproduces  said  evidence— he  prac- 
tically waives  his  objection  to  Its  admissibil- 
ity, and  will  not  be  heard  to  urge  the  same 
on  appeal.  It  follows  that  we  erred  In  re- 
versing and  r^andlng  the  case  for  the  rea- 
son stated  In  the  original  opinion  and  there 
being  no  error  disclosed  by  the  other  assign- 
ments, as  heretofore  hdd,  and  the  evidence 
being  suffl<^ent  to  authorise  and  sustain  the 
verdict  In  favor  of  the  defodant  in  error. 
Its  motion  for  rehearing  is  granted*  and  the 
Judgment  of  the  court  below  Is  affirmed. 


Digitized  by 


Google 


EARDT  OIL  00.  t.  6UBNHAH. 


221 


HARDT  OIL  CO.  et  al.  t.  BUBNBAM  et  aL 

(Ooart  of  OtU  Appeals  of  Texas.    Dee.  20. 

T900.) 

1.  HUSBARD  AHD  Win  (|  278*)— COHUUSm 

Pbopebtt— DEsoewT. 

Where  an  infant  died  In  18S5.  noder  tbe 
law  then  in  force,  his  share  in  his  mother's 
etitate  in  eommunitj  pnmertr  paased  wboUj  to 
hU  snrrlTiiuc  Aitlier,  and  not  one-half  to  ntm 
ud  one-han  to  the  ranlTinf  brothers  and  bIb- 

[Ed.  Note.—For  other  cases,  see  Husband  and 
Wife.  Cent.  Dig.  H  1008-1024;   Dec.  Dig.  | 

2.  Tbespasb  to  Tbt  Title  ({  41*)— Evidence 
—Sufficiency. 

In  trespass  to  try  title,  where  certain  com- 
manity  property  was  InrolTed,  evidence  held 
to  diow  that  the  wife  was  the  mother  of  four 
children. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Dec.  Dig.  |  41.*] 

&  APPEAX.  and  EBROa  (S  1152*)  —  DlBPOSI- 

Tiov  or  Cause— MoDiFioATios. 

Where  tbe  court  appointed  a  receiver  to 
take  cbarca  of  a  gmter  Interest  in  tbe  output 
of  the  on  weHs  on  the  lands  in  controversy 
then  plaintiffs  in  fact  had  in  the  land,  the  er- 
ror on  appeal  from  tbe  order  would  not  require 
more  than  a  modification  of  tbe  order  and  tax- 
ation at  costs  as^nst  piaintilb. 

[Ed.  Kote.— For  other  eases,  see  Appeal  and 
Error,  Cent.  Dig.  «  4488-4488;  Dec.  Dig.  I 
11S2.*J 

A  Vendob  ahd  PtracHABKB  (I  230*)— Bona 

Fide  Puechaskbs— Notice. 

Where  the  graot  of  land  as  a  beadrigbt 
stated  that  the  grantee  was  a  married  man, 
SQcb  statement  in  the  grant  was  notice  to  all 
porchasers  from  or  under  him  that  the  laud  was 
community  property,  which  was  sufflcimt  tn 
pat  such  purchasers  on  inquiry  as  to  the  death 
of  tbe  wife  and'the  existence  and  rights  of  her 
heirs,  and  affect  them  with  notice  of  the  true 
facts,  which  could  only  be  rd>utted  by  showing 
that  such  inqnlry  was  prosecuted  with  reason- 
able diligence  and  fitiled  to  disclose  such  facts. 

[Ed.  Note^FoT  other  cases,  see  Vendor  and 
Pdichaser,  G«nL  Dig.  |  602TDec.  Dig.  |  230.*] 

6l  Vehdob  and  Pubchabeb  (I  230*)— Bona 
Fide  Pubceasers— Gonstbuctive  notice. 
None      tbe  purchasers  could  rely  upon  the 

Sresnmpticm  that  hts  predecessors  in  the  title 
id  made  such  an  inquiry  as  waa  required  to 
nbnt  the  presiunption  of  notice. 

(Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Dec  Dig.  |  230.*] 

«L  AdveBSB   POSBBUOir    a  71*)— OOXAB  ow 

Title. 

An  nnautborised  conveyance  by  tbe  sur- 
Tiriog  husband  of  community  property  after 
the  <teath  of  the  wife  does  not  convey  title  or 
color  of  title,  and  as  to  such  interest  the  con- 
veyance will  not  support  a  defense  of  Umita- 
tioDB  of  three  years. 

[E(L  Note.— For  other  cases,  see  Adverse  Pos- 
eesaion.  Cent  Dig.  U  415-429;  Dec  Dig.  S 
71.*1 

7.  Tbebpabs  to  Tbt  Tziu  d  25*)— DEraNBsa 
—Laches. 

Where,  in  1866,  tbe  surviving  husband  con- 
veyed land  constitoting  community  property, 
and  it  passed  by  various  conveyances  to  defeud- 
•nUj  tzeqiass  to  try  title,  brought  in  1906  by 
tbe  beirs  of  the  deceased  wife,  was  not  barred 
QDder  tbe  doctrine  of  stale  demand. 

[Ed.  Note.— For  oUier  cases,  see  Trespass  to 
Try  HtU,  Cent  Dig.  H  80,  81;  Dec  Dig.  | 

26t']   ^  

•For  other  eaees  see  sans  tsplo  and  saetlea  NITlIBaR  la  Deo.  A  Am.  Digs.  1907  to  dato^  *  B«srtar  ladsxes 


8.  Recmvibb  d  12^— Oboukds  tob  Appoikiv 

KENT. 

Rev.  8t.  art  1465,  provides  that  a  re- 
ceiver may  be  appointed  in  certain  cases  on 
the  applicatlMi  of  any  party  wbose  right  to  or 
interest  in  the  property  Is  probable.  Held 
that,  In  order  to  authwue  tbe  ai^intment  of 
a  receiver  In  an  action  for  the  recovery  of  an 
Interest  In  real  estate  before  final  bearing,  the 
one  seelilng  such  relief  must  show  that  be  will 
probably  succeed  In  establishing  his  right 

[Bd.  Note.— For  other  eases,  see  Receivers, 
Cent.  IMg.  H  18,  10;  Dec.  Dig.  1 12.*] 

9.  Advbbse  PossEsaion  d  19*)— Actual  Pos- 
SEBsioN— Statutes. 

Savles*  Ann.  av.  St  art  8346,  pro- 

vides that  possession  of  land  belonging  to  an- 
other by  a  person  claiming  6,000  acres  or  more 
of  lands  inclosed  by  a  fence  in  connection  there- 
with shall  not  be  peaceable  and  adverse  pos- 
session contemplated  by  article  3343,  unless  the 
land  BO  belonging  to  another  shall  be  separated 
by  a  substantial  fence  from  said  lands  con- 
nected therewith,  etc.  Held  that,  in  so  far  as 
title  under  the  statute  of  limitation  <^  five 
years  is  concerned,  the  size  of  the  inclosore  has 
nothing  to  do  with  tbe  question. 

[Ed.  Note.— For  other  cases,  see  Advene  Pos- 
session, Dec  Dig.  S  19.*] 

10.  ADVEBSE  POSSBBSIOir  0  22*)— BXOUTBIVl 

Possession. 

Pasturing  -  the  owner's  cattle  on  land  in- 
closed for  that  purpose  and  under  his  exclusive 
control  is  such  use  and  enjoyment  as  is  suffi- 
cient under  the  five  years'  statute. 

lEd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  {  111;  Dec.  Dig.  {  22.*] 

11.  Tenanct  in  CoiofON  (i  15*)  —  Advebse 
Possession. 

A  surviving  husband  conveyed  community 
real  estate,  and  all  the  subsequent  vendees 
claiming  under  him  dealt  with  the  land  without 
any  rec<^nitioii  of  rights  on  the  part  of  the 
deceased  wife's  heirs,  paying  taxes,  etc.  Held, 
that  the  possession  of  those  claiming  under  the 
husband  was  an  ouster  of  the  heirs  of  tbe  wife, 
and  they  could  not  claim  to  have  been  In  joint 
possession  as  tenants  In  common  with  those 
claiming  under  the  husband's  conveyance. 

[E^.  Note.— For  other  cases,  see  Tenancy  in 
Common,  Cent  Dig.  §S  42-52;  Dec.  Dig.  { 
15.*] 

12.  Adverse  Possession  ({  31*)  —  Notice  — 
Sufficiency. 

Those  claiming  under  the  husband  having 
been  in  actual  and  exclusive  possession.  It  was 
notice  to  the  heirs  of  the  wife,  putting  them 
upon  inquiry  which  would  have  led  to  an  In- 
vestigation of  the  records  showing  evidence  ot 
a  chain  of  title  and  tbe  payment  of  taxes,  and 
hence  the  facts  constituted  an  ouster  and  no- 
tice thereof  to  the  beirs  of  tbe  wife,  notwitb- 
standing  their  nonreaidence  and  actual  Igno- 
rance. 

[Ed.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Cent  Dig.  H  128-133 ;  Dec  Dig.  i  31.*] 

13.  Receivers  (|  38*)— Actioh  to  Kbcoteb 
Real  Estate. 

In  trespass  to  try  title,  wherein  plaintiffs 
sought  the  appointment  of  a  receiver,  evidence 
held  insufficient  to  show  that  plaintiffs  would 
probably  succeed  upon  a  final  trial. 

[Ed.  Note.— For  other  cases,  see  Recelveis, 
Dec  Dig.  S  3&*] 

14.  Rbcbivbbs  (I  82*)— Action  to  Bbooveb 
Intebbbt  in  Beal  Sbtatb— Powebb  of  Bb- 

CEIVBB. 

In  trespass  to  try  title  to  recover  a  certain 
undivided  interest  in  land  on  which  were  oil 
welte,  a  receiver  was  appointed  to  tahe  charge 
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of  taeli  portion  of  the  ontpnt  of  tdl  m  rep- 
resented the  plalntiffB'  Interest  In  the  land,  and 

to  keep  or  oispose  of  such  oil.  There  were 
many  defendanta  and  no  ahowing  as  to  the  in- 
solvency of  any  of  them,  bat  many  of  them 
were  nonreaidenta.  Held,  that  on  the  execution 
of  a  bond,  with  proper  security  for  the  value 
of  such  interest  of  the  oil,  plaintiffs  would  need 
no  further  protection  than  the  appointment  of 
a  receiver  as  as  auditor  to  keep  track  of  oil 
extracted  and  the  disposition  made  of  the  same. 

[Ed.  Note.— For  other  casest  see  Receivers, 
Dec  Dig.  I  82.*] 

Appeal  from  District  Court,  Matagorda 
County;  Wells  Thompson,  Judge. 

Action  by  James  Henry  Bumham  and  oth- 
ers against  the  Hardy  Oil  Company  and  oth- 
ers. From  an  order  appointing  a  receiver  to 
take  charge  of  the  real  estate  Involved,  de- 
fendants appeal.  Reversed  and  remanded. 

W.  W.  King,  S.  R.  Ferryman,  Gaines  &  Cor- 
bett,  Baker,  Botts,  Parker  &  Garwood,  Lane, 
Jackson,  Kelley  &  Wolters,  and  B.  A.  John, 
for  appellants.  Baldwin  &  Cbristian,  Devlin 
&  Devlin,  and  Linn,  Conger  &  Austin,  for  ap- 
pellees. 

REESE,  J.  This  Is  an  appeal  from  an  In- 
terlocutory order  appointing  a  receiver,  on 
petition  of  appellees,  of  certain  land  in  Sfata- 
gorda  county  embracing  an  oil  field  upon 
which  appellants  were  operating.  Appellees, 
sole  heirs  of  Emily  Louise  Bumbam,  sued  in 
trespass  to  try  title  and  for  partition,  claim- 
ing to  be  owners  of  ^^As  of  the  Henry  Par- 
ker league,  and  alleged  that  defendants,  of 
whom  there  was  a  large  numt)er,  many  of 
them  nonresident  corporations,  were  engaged 
tn  taking  oil  from  the  land  and  disposing  of 
the  same,  and  allied  certain  facts  which  it 
was  claimed  rendered  an  injunction  and  the 
appointment  of  a  receiver  necessary.  The  pe- 
tition was  presented  to  the  Judge  of  the 
Twenty-Third  judicial  district,  who  set  the 
applicatlou  down  for  bearing,  and  ordered 
that  notice  be  given  to  the  defendants,  which 
was  done.  Afterwards  the  matter  came  up 
for  hearing  at  a  regular  term  of  the  district 
court  of  Matagorda  county,  upon  the  petition, 
answers  of  defendants,  and  affidavits  In  sup- 
port of  each.  The  court  appointed  a  receiver 
with  certain  powers,  not  necessary  to  be 
here  specially  set  out,  further  than  to  say 
that  he  was  authorized  to  take  charge  of 
=i/»9  of  the  output  of  the  oil  field,  and  to 
keep  or  dispose  of  the  same,  and  to  keep  a 
strict  account  of  oil  produced.  From  tlilB 
order  the  defendants  appeal. 

The  facts  established  by  the  afildarlts  and 
record  evidence  with  regard  to  the  title  of 
the  respective  parties  are,  briefly,  as  follows: 
The  Parker  league  was  granted  to  Henry 
Parker,  as  his  beadright,  by  the  government 
of  Coahulla  and  Texas  on  February  6,  1833. 
Both  in  the  grant  and  in  the  application 
therefor  It  Is  stated  that  Parker  was  at  the 
time  a  married  man.  His  wife  was  Hen- 
rietta Parker,  who  died  In  1S35.  There  sur- 


vived her  her  said  husband,  Henry  Park^, 
and  four  children,  W.  E.,  F.  A.,  Emily  Loul&e, 
ancestress  of  appellees,  and  an  infant,  never 
named,  who  survived  the  mother  only  about 
four  or  Ave  weeks.  F.  A.  died  unmarried 
and  without  Issue  in  1867.  Emily  Louise 
married  James  Q.  Bumham  and  died  in  1859 
Intestate,  and  appellees  are  her  sole  heirs. 
In  1866  Henry  Parker,  who  died  in  1869, 
conveyed  to  his  son  W.  B.  Parker  the  league 
of  land  tn  controversy.  W.  E.  Parker  sold 
and  conveyed  It  to  Yaoham  in  1809.  From 
Yanham  It  has  passed  by  various  mesne  con- 
veyances to  the  appellants,  who  are  In  pos- 
session of  same,  some  of  them  claiming  title 
in  fee,  and  some  leasehold  interests;  most  of 
them  being  engaged  In  producing  oil,  which 
was  discovered  on  a  part  of  the  league  in 
1008.  The  suit  was  filed  October  15,  1008, 
shortly  after  such  discovery.  It  will  be  seen 
that  appellees'  claim  rests  upon  the  fact  that 
the  land  was  community  property  of  Henry 
Parker  and  bis  wife,  Henrietta;  that  upon 
the  death  of  the  said  Henrietta  her  one-half 
passed  to  her  children;  and  that  the  Inter- 
est of  Mrs.  Bumham,  one  of  the  children, 
was  not  affected  by  the  subsequent  sale  of 
the  entire  league  by  Henry  Parker,  but  now 
belongs  to  appellees,  her  heirs.  Appeljants 
claim  to  be  Innocent  purchasers  without  no- 
tice of  the  adverse  title  here  asserted,  and 
also  set  up  title  under  the  three,  five,  and 
ten  years'  statutes  of  limitation  and  stale 
demand,  supporting  such  claim  by  affidavits 
in  oppc»ition  to  the  aiq;K>lntment  of  a  re- 
ceiver. 

The  court  was  in  error  In  holding,  as  was 
practically  done  in  the  powers  given  to  the 
receiver,  that  appellees'  Interest  In  the  land 
was  si/ot  thereof.  This  error  was  caused 
by  not  saving  consideration  to  the  fact  that 
when  the  unnamed  Infant  child  of  Henry 
Parker  and  wife  died.  In  1835,  under  the  law 
then  In  force,  the  share  of  such  child  In  the 
mother's  estate  passed  wholly  to  the  sur- 
viving father,  and  not,  as  under  our  statutes 
of  desert  and  distribution,  one-half  to  him 
and  one-half  to  the  surviving  broth^s  and 
sisters.  Schmidt,  Civil  Law  of  Mexico,  arts. 
1230-1235  et  seq. ;  Hardy  v.  Hanson,  82  Tei. 
102,  17  S.  W.  924.  That  this  U  the  law  la 
not  denied  by  appellees,  but  they  seek  to 
avoid  the  effect  of  it  by  the  contention  that 
the  court  was  authorized  by  the  evidence  to 
find  that  upon  the  death  of  Mrs.  Parker  she 
only  left  three  children,  W.  E..  F.  A.,  and 
Mrs.  Bumham.  In  the  face  of  the  positive 
statement  In  the  sworn  petition,  based.  In  so 
far  as  It  relates  to  the  family  history,  as 
stated  In  the  affidavit  upon  reliable  infor- 
mation and  the  affidavit  of  W.  B.  Parker,  one 
of  the  children.  Introduced  by  appellees  In 
support  of  their  claim,  in  both  of  which  It  Is 
positively  stated  that  Mrs.  Parker  left  four 
children,  and  particularly  stated  that  one  of 
them  was  an  infant  never  named,  who  eair- 
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Tired  tbe  mother  only  four  or  flTe  weeks, 
the  mother  In  fact  dying  in  childbirth,  a  con- 
trary  concInsloD,  based  only  upon  the  state- 
ment of  one  of  the  plaintiffs,  a  grandson, 
bom  ten  years  after  the  death  of  tills  dlUd« 
that  there  were  only  three  children,  this 
cfHituitlon  cannot  be  sustained.  W.  E.  Par^ 
ker,  who  was  six  or  seven  years  old  when 
this  infant  sister  was  bom  and  died,  could 
not  be  miBtwfcftn,  while  the  grandson,  all  of 
whose  knowledge  of  the  family  history  was 
fsalned  from  others  many  years  aftw  tliese 
occnrrences,  might  very  well  be.  His  inf  orm- 
aot  may  Tery  well  have  forgotten  the  exist- 
ence of  this  unnamed  infant  whose  life  was 
BO  brief.  No  other  conclusion  can  be  sup- 
ported by  the  evidence  of  appellees  than  that 
there  vae  four  chUdrrai,  as  stated  In  the  pe- 
tition. Under  this  finding  their  Interest,  if 
any,  wonld  not  be  more  than  ■/si.  and  in 
no  event  should  the  power  of  tbe  receiver 
have  been  extended  further  than  necessary 
to  protect  this  interest,  instead  of  ii/»t 
dalmed  by  appelleo.  The  first  assignment 
of  error,  presenting  thte  (Ejection  to  the  de- 
cree, must  be  sustained,  but  of  itself  would 
require  more  than  a  modification  of  tbe 
order,  and  the  taxation  of  the  costs  of  the 
appeal  against  appellees. 

Under  the  assignments  of  errw  turn  2  to 
8,  incluslTe,  and  propositions  thereundw,  ob- 
JecUon  la  made  to  the  oider  appointing  the 
receiver,  that  plaintiffs  had  failed  to  show 
probable  title  to  any  Interest  in  tiie  land,  up- 
on several  grounds  separately  set  out 

As  we  have  concluded  that  the  judgment 
appealed  from  should  be  reversed  upon  the 
groond  set  out  In  the  ninfli  assignment,  a  full 
discussion  of  these  assignments  from  2  to  8 
w\a  be  pretermitted.  We  are  constrained  to 
follow  the  doctrine,  which  we  understand  to 
have  been  laid  down  by  the  Supreme  Court 
hi  BiU  T.  Moore.  SB  Tex.  338.  19  S.  W.  162. 
and  to  haSA  that  tiie  statements  and  recita- 
tions in  the  grant  to  Henry  Parker  were  no- 
tice to  all  purchasers  from  or  under  him  that 
the  land  was  community  property  of  himself 
and  a  then  living  wife,  and  this  was  suffl- 
dest  to  put  such  pnrchuon  upon  inquiry  as 
to  the  death  of  the  wife  and  the  existence 
and  rights  of  her  heirs,  and  affect  them  with 
notice  of  tbe  true  facts  with  regard  to  such 
matters,  which  could  only  be  rebutted  by 
showing  that  such  inquiry  was  prosecuted 
Mth  reasonable  dlllgeiKe  and  failed  to  dls- 
dose  these  facts.  There  was  no  evidence  of 
such  inqnlry  by  any  of  the  subsequent  pur- 
chasers. None  of  them  could  rely  upon  the 
presumption  that  his  predecessors  In  the  title 
bad  made  such  inquiry  as  was  required  to 
rebut  the  presumption  of  nodce. 

I3ie  existence  of  the  outstanding  title  in 
Krs.  Parker's  heirs  was  a  bar  of  any  claim 
of  ai^llants  that  they  had  title  or  color  of 
title  to  the  interest  (daimed  by  appellees  un- 
der the  three  years*  statute  of  limitation. 
Veramendi  t.  Hutchlns,  48  Tex.  531;  Cole  v. 
GtlgBby,  88  Tex.  229,  8S  S.  W.  792 ;  Thomp- 


son T.  Cragg,  24  Tex.  682.  This  would  logic- 
ally follow  from  the  holding  that  the  title 
to  Mrs.  Parker's  half  interest  descended  at 
her  death  to  her  children,  and  that  there 
was  left  to  Henry  Parker  no  right  to  dispose 
of  the  same,  except  up<m  anch  condttioDS  as 
are  shown  not  to  have  existed  in  this  case. 

•We  will  not  enter  upon  any  discussion  of 
tiie  question  of  the  nature  of  the  title  of 
Mrs.  ParkQT  under  the  grant,  or  of  the  title 
which  descended  to  appellees,  whether  legal 
or  equitable.  Tbe  r^rts  are  full  of  conflict- 
lug  statements  upon  this  pr(q;>ositi<HL  At  all 
events,  so'  far  as  this  case  is  concerned,  we 
think  that  it  makes  no  difference  whether 
It  be  called  legal  or  equitable.  Edwards  v. 
Brown,  6S  Tex.  331,  4  S.  W.  880,  6  S.  W.  87; 
Wless  V.  Goodbne,  98  Tex.  280,  83  S.  W.  17a 
If  it  be  en  equitable  title,  with  the  result 
that  appellees  would  have  the  burden  of 
showing  notice  to  tbe  purchasers  of  the  legal 
title,  under  the  deed  from  Henry  Parker, 
such  burden  was  fully  met  by  tbe  recitals 
In  the  grant.  Indeed,  In  Hill  v.  Moore,  su- 
pra. U  was  held  that  it  was  fully  met  by  the 
naked  fact  that  the  grant  was  for  a  league 
of  land,  which  in  that  case  was  held  to  af- 
fect the  purchaser  from  the  husband  with 
notice  that  the  land  was  community,  of  the 
death  of  Mrs.  Parker,  of  the  existence  of 
children  of  the  marriage,  and  of  every  other 
fact  necessary  to  protect  appellees  against 
appellants'  claim.  In  the  absence  of  evidence 
showing  that  such  inquiry  as  a  prudent  man 
ought  to  have  made  had  failed  to  develop 
the  facts  as  they  are  shown  to  have  existed. 
The  distinction  that  appellants  seeSs.  to  make 
between  that  case  and  the  one  presented 
here,  arising  from  the  fact  that  in  tbe  pres- 
ent case  thrare  was  much  greater  lapse  of 
time  between  tbe  date  of  tbe  grant  and  the 
deed  from  Henry  Parker  conveying  the  en- 
tire league,  but  adds  force  to  that  In  case  in 
its  application  to  this.  In  that  tbe  great  lapse 
of  such  time  In  the  present  case  only  In- 
creased the  probability  of  Mrs.  Parker's 
death  between  the  Issuance  of  the  grant  in 
1833  and  the  conveyance  by  Henry  Parker 
in  1866,  and  called  for  more  diligent  inquiry 
and  greater  caution  on  the  part  of  purchas- 
ers under  that  title. 

In  so  far  as  the  defense  <^  stale  demand  is 
concerned,  we  think  that  question  as  here 
presented  is  fweclosed  by  the  following  au- 
thorities: Duren  v.  Railway  Co.,  86  Tex. 
291.  24  S.  W.  258;  Land  Co.  v.  Hyland.  8 
Tex.  Civ.  App.  601,  28  S.  W.  211;  Schleicher 
V.  Gutbrod,  34  S.  W.  657;  Mason  v.  Ben- 
der. 97  S.  W.  720;  Tlnsley  v.  Magnolia  Park 
Co..  59  S.  W.  630;  Lumber  Co.  v.  Plnckard, 
4  Tex.  Civ.  App.  671,  23  S.  W.  720;  Owen  v. 
N.  Y.  &  Tex.  Land  Co..  11  Tex.  Civ.  App.  284. 
3&  S.  W.  189;  Lochrldge  v,  Corbett,  31  Tex. 
Civ.  App.  682, 73  S.  W.  96;  Betzer  v.  Goff,  35 
Tex.  Civ.  App.  408.  80  S.  W.  671;  Lyster  v. 
Lelghton.  36  Tex.  Clr.  App,  62,  81  S.  W. 
1033;  and  many  others. 

We  have  carefully  examined  the  aforesaid 
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assignments  of  error  and  the  Tariom  propoil- 
tlons  thereunder,  and  they  are  severally  over^ 
ruled. 

The  ninth  awlsnment  presents  the  objec- 
tion that;  nnder  the  evidence  as  presraited  at 
the  hearing  upon  the  defense  of  llmitatdon  un- 
der the  statute  of  five  years,  it  did  not  ap- 
pear that  appellees  had  probable  title,  and 
that  therefore  on  this  ground  the  comt  erred 
In  appointing  a  receiver. 

Under  all  the  authorities  upon  this  qnee- 
tlon,  both  reported  cases  and  statements  of 
the  law  In  text-writers,  it  seems  to  be  essen- 
tial to  the  proper  exercise  of  the  power  to 
appoint  a  receiver  in  actions  for  the  recovery 
of  real  estate,  or  an  Interest  therein  such  as 
the  present  one,  before  final  hearing,  that 
the  persons  seeking  such  relief  must  show 
that  they  will  probably  succeed  In  establish- 
ing their  right  upon  a  final  trial.  It  is  stated 
In  High  on  Boceivers  that  "the  relief  will  be 
granted  only  when  there  is  a  strong  proba- 
bility of  recovery."  Such  relief  is  limited, 
according  to  Beach  on  Beceivers,  to  cases 
where  "ttie  plaintiCC's  right  is  so  clear  that 
tb^e  Is  reasonable  prasibillty  of  his  suc- 
cess." High  on  Beceivers,  H  556,  5G7,  p.  543; 
section  558,  p.  545 ;  Beach  on  Receivers,  p. 
481;  Cofer  t.  Echerson,  6  Iowa,  502;  Chica- 
go, etc.,  T.  U.  S.  Pet  Co.,  67  Pa.  83. 

That  this  la  the  taw,  as  applicable  to  this 
case,  does  not  seem  to  be  denied  by  appel- 
lees. If  we  refer  to  onr  statnte  on  the  sub- 
ject of  the  appointment  of  receivCTS,  this 
seems  to  be  recognized  as  the  rule.  Section 
1,  art  1465,  Rev.  St.  1895.  Independently  of 
the  evidence  Introduced  by  appellants  in  sup- 
port of  thetr  piea  of  title  nnder  the  statute 
of  limitation  of  five  years,  it  is,  we  think, 
not  to  be  disputed,  nnder  the  ix-lnclples  of 
law  btfeln  stated,  that  appellees  showed  at 
least  a  protiable  title  to  the  Interest  claimed 
by  them,  mch  as  to  authorize,  in  connection 
with  the  other  facts  pleaded  and  proven,  the 
appointment  of  a  receiver,  and  their  case  Is 
not  rebutted  by  the  showing  made  by  appel- 
lants In  support  of  their  defenses,  exc^t  as 
to  that  of  five  years*  limitation.  "We  are  not 
deciding  an  appeal  from  a  final  Judgment  in 
favor  of  appellees  on  their  title,  and  do  not 
desire  to  go  further  than  Is  absolutely  neces- 
aary  in  passing  upon  the  rights  of  the  par- 
ties as  involved  in  this  appeal;  but  the  ques- 
tion of  the  probable  title  of  appellees  and 
their  right  to  recover,  as  presented  by  the 
whole  record,  Is  before  us  and  must  be  de- 
cided. It  Is  essential  to  the  proper  determi- 
nation of  this  appeal. 

We  have  examined  very  carefully  the  affi- 
davits presented  by  appellants,  of  which 
there  are  qnlte  a  number,  all  tending  to 
show,  or  showing  with  positlveness,  the  pos- 
session for  five  years  before  suit  filed  of 
the  league  of  land  by  appellaots  and  their 
predecessors  in  title  under  deeds  duly  re- 
corded, of  the  entire  league,  accompanied  by 
payment  of  taxes;  in  abort,  such  possession 
«■  will  bar  appellees'  right  If  the  rebut 


ting  affidavits  had  contradicted  the  posses- 
sion as  It  la  set  up  by  appellants,  we  would 
not  dlstnrb  the  conclusion  of  the  trial  court 
upon  such  contradictory  statements.  But  we 
do  not  think  the  statements  of  appdiants' 
witnesses  are  in  fact  contradicted,  upon  the 
essential  facts,  by  those  of  appellees'  wit- 
nesses, whose  statements  are  directed  to 
actual  settlement  upon  and' Inclosure  of  the 
Parker  league  or  a  part  thereof  to  Itself,  and 
they  do  not  deny  the  Inclosure  of  the  league 
in  a  large  pasture  (of  probably  30,000  acres) 
under  the  exclusive  control  of  appellants 
and  their  predecessors  in  title,  and  used  by 
them  for  pasturing  their  cattle.  The  whole 
case  as  presented  by  the  record  leaves  little 
doubt  that  It  was  not  thought  necessary  by 
appellees,  nor  by  the  learned  trial  Judge,  to 
rebut  the  case  of  appellants  resting  upon 
such  possession.  The  hearing  was  had  Jan* 
nary  6,  1909.  At  that  time  the  learned  trial 
Judge  and  the  appellants  may  very  well 
have  been  under  the  impression  that  the 
act  of  1801  (Laws  1891,  p.  77,  c.  57;  article 
3346,  Sayles'  Ann.  Glv.  St  1897)  applied  to 
the  claim  of  limitation  resting  upon  fire 
years'  possesion,  as  was  in  fact  stated  by 
the  court  in  Flack  v.  Bremen,  45  Tex.  Civ. 
App.  473,  101  S.  W.  540,  in  which  writ  of 
error  was  refused,  and  by  the  Court  of  Civil 
Appeals  of  the  Fourth  District  In  Kent  t. 
Cecil,  25  S.  W.  715,  and  probably  in  other 
cases.  The  case  of  Dunn  v.  Taylor  was  de- 
cided by  the  Supreme  Court  on  November 
11,  1908,  and  did  not  appear  in  the  publisb- 
ed  volumes  of  the  Southwestern  Reporter 
until  after  the  hearing  in  this  case,  and  we 
are  led  to  believe  that  the  hearing  was  had 
without  regard  to  the  law,  as  laid  down  in 
that  case,  that  iQ  so  far  as  title  under  the 
statute  of  limitation  of  five  years  is  concern- 
ed, It  is  not  affected  by  the  fact  that  the  de- 
fendants' possession  is  held  by  Inclosure  of 
the  lands  claimed,  along  with  others.  In  an 
inclosure  of  any  size;  the  size  of  the  In- 
closure having  nothing  to  do  wlQi  the  ques- 
tion. Dunn  V.  Taylor,  113  S.  W.  265.  In 
the  act  of  1891  there  were  certain  exceptloua 
having  relation  to  cultivation  or  inclosure 
to  itself  of  part  of  the  tract  held  under  ta- 
closure  of  5,000  acres  or  more,  and  the  affi- 
davits of  appellees*  witnesses,  upon  this 
point,  seem  to  be  particularly  directed  to  the 
matter  of  showing  that  there  was  no  such 
cultivation  or  separate  inclosure  of  the  I^r- 
ker  league  as  would  bring  it  under  the  ex- 
cepti<»k8  of  the  statute  and  not  to  a  rebuttal 
of  appellants*  showing  of  the  inclosure  of 
the  Parker  league  In  a  pasture  of  more  than 
5,000  acres,  along  with  other  lands,  all  un- 
der the  exclusive  control  of  appellants'  Ten- 
dors  and  used  for  pasturage  of  their  cattle. 

Eliminating  the  exception  In  the  ttatata 
as  to  inclosure  of  6,000  acres,  which  bas  no 
application,  it  cannot  be  said  from  tbe  case 
made  out  that  appellees'  right  to  recover  is 
probable.  In  view  of  the  defense  of  fire 
yean'  adverse  poueaslon  nnder  tbe  etatnteb 
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The  statement  of  appellees'  witnesses  that 
the  whole  country,  Including  the  Parker 
league,  was  an  open  range,  Is  not  InconsUt- 
eut  with  the  fact  that  the  league  was  In- 
closed in  a  30.000-acre  pasture,  with  no 
fences  separating  the  Parker  league  from  the 
balance  of  the  land. 

The  case  Is  not  analogous  to  one  of  in< 
closed  land  upon  which  the  claimant  pas- 
tures his  cattle.  Pasturing  the  owner's  cat- 
tle upon  land  inclosed  for  that  purpose  and 
under  his  exclusive  control  is  such  use  and 
enjoyment  of  It  as  would  be  sufficient  under 
the  five  years'  statute. 

Nor  do  we  think  that  the  apilellanta  can 
be  held  to  have  been  In  joint  possession  with 
appellees  as  tenants  in  common,  so  as  to 
prevent  the  running  of  the  statute,  not- 
withstanding the  rather  extraordinary  state- 
ment of  W.  B.  Parker  that  he  did  not  hold 
or  claim  In  opposition  to  the  claim  of  Mrs. 
Bomham.  Henry  Parker  conveyed  to  him 
the  whole  league;  he,  in  turn,  sold  and  con- 
veyed the  whole  league  to  Yanbam  and  all 
the  subsequent  vendees  In  appellants'  chain 
of  title  dealt  with  the  whole  league,  without 
the  slif^test  recognition  of  Mrs.  Burnham's 
title  or  that  of  appelleea  They  paid  taxes 
on  the  entire  league,  and  not  until  the  dis- 
covery of  oil  on  the  land  in  1908  was  there 
a  wblsper  of  appellees'  claim.  The  posses- 
sion of  appellants  was  an  ouster  of  appel- 
lees of  which  the  various  deeds,  payment 
of  taxes,  and  actual  possession  afforded  am- 
ple notice.  Their  claim  of  the  entire  league 
was  open  and  notorious. 

Apiwllants  were  In  actual  and  exclusive 
possession  by  their  Inclosure  of  the  land. 
By  this,  of  which  appellees  must  take  no- 
tice, th^  were  put  upon  inquiry  as  to  ap- 
pellants light  or  title.  Such  inquiry  nec- 
essarily would  hare  led  to  an  investigation 
of  the  records  which  furnished  Indubitable 
evidence  of  their  title  under  a  chain  of  re- 
corded  deeds  each  conveying  the  entire 
league  and  prcftecntion  of  the  Inquiry  would 
liaTe  necessarily  led  to  the  knowledge  that 
they  were  paying  taxes  on  the  whole  leagne. 
This  evidence  was  undispnted  and  consti- 
tuted ouster  and  notice  thereof  to  appel- 
lees, notwithstanding  their  nonresidence  and 
actual  Ignorance;  and  even  If,  under  this 
evidence.  It  be  an  Issue  to  be  submitted  to 
the  Jury,  as  contended  by  appellees,  this 
was  not  in  Itself  sufficient  to  show  probable 
right  in  them,  tf  It  were  only  necessary  for 
appellees  to  raise  an  issue  as  to  their  right, 
the  whole  doctrtee  that  they  must  show 
probable  title  falls  to  the  ground,  and,  with- 
out speculating  as  to  what  a  Jury  might 
find  If  the  Issue  were  submitted  to  them,  It 
Is  sufficient  for  the  court  to  say  that  the 
evidence  on  the  issue  throws  so  much  doubt 
lUion  Its  nlHmate  determination  that  it  can- 
not be  said  that  amrellees'  rlgb^  in  so  far 


as  It  depends  upon  this.  Issue,  Is  probable. 
Parker  v.  Newberry,  83  Tex.  431,  18  S.  W. 
815;  Church  v.  Waggoner,  78  Tex.  208,  14 
S.  W.  581;  Stubblefleld  v.  Hanson,  04  S. 
W.  406. 

But  for  the  objection  set  out  in  the  ninth 
assignment  of  error,  which  must  be  sustain- 
ed, we  think  that  the  facts  pleaded  and 
shown  authorized  the  appointment  of  a  re- 
ceiver; but  we  are  not  Inclined  to  agree 
that  it  was  necessary  to  the  protection  of  ap- 
pellees' rights,  In  any  event,  that  such  re- 
ceiver should  have  had  the  extensive  powers 
conferred  by  the  court's  order.  There  was 
no  showing  as  to  the  Insolvency  of  any  of 
the  defendants,  but  It  does  appear  that  there 
are  a  great  many  of  them,  corporations  and 
others,  many  nonresidents  of  the  state,  hold- 
ing and  claiming  various  Interests.  We  can 
readily  see  how,  even  If  none  of  tbem  are 
insolvent;  appellees  would  be  greatly  em- 
barrassed In  the  prosecution  of  thMr  rli^ts 
to  the  oil  taken  If  tbey  succeed  In  establish- 
Ing  tbelr  tltl&  We  are  inclined  to  think, 
however,  tliat  if  apptilants  emcute  a  bond, 
as  they  offered  to  do.  In  a  aufflclent  amount 
and  with  proper  security,  for  the  value  of 
B/si  of  the  oil,  appellees  will  need  nothing 
fnrttier  for  tbelr  protection  than  the  ap- 
pointment of  a  receiver,  as  an  auditor,  to 
keep  track  of  all  oil  that  is  extracted,  and 
the  disposition  that  is  made  of  the  same, 
to  the  end  that  iqton  final  trial  there  may  be 
accurate  and  unquestioned  erld^ca  of  the 
amount  of  apptilees'  claim  for  such  oil 
against  eadi  defendant  Such  receiver,  or 
auditor,  should,  of  course,  be  given  such 
powers  as  would  be  necessary  or  isoper  to 
enable  him  to  dp  this. 

The  appellants*  case  under  the  Ave  years' 
statute  of  limitation  was  not  met  by  appel- 
lees' evidence.  It  may  be  that  this  was  be- 
cause of  an  excusable  misapprehension  of 
the  law,  as  it  is  now  settled  In  Dunn  v.  Tay- 
lor, supra.  For  this  reason  we  will  remand 
the  cause.  If  appellants'  case  Is  not  re- 
butted by  other  and  additional  evidence,  we 
think  the  application  for  receiver  should 
be  refused.  If  It  is  so  rebutted.  In  the  Judg- 
ment of  the  trial  court,  we  are  of  the  opin- 
ion that  a  receiver  should  be  appointed  with 
such  limited  powers  as  above  suggested,  pro- 
vided appellants  execute  the  bond  as  offered 
by  them.  Otherwise  It  would  be  proper  to 
empower  the  receiver  to  take  charge  of 
of  the  output,  under  appropriate  Instructions 
as  In  the  order  appealed  from.  The  authori- 
ty of  such  receiver,  however,  should  go  no 
further  than  is  necessary  for  the  protec- 
tion of  the  tights,  if  any,  of  appellees. 

Other  assignments  of  error  are  overruled. 

The  Judgment  is  reversed,  and  the  cause  re- 
manded. 

Beversed  and  remanded. 
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SAN  ANTONIO  &  A.  P.  RT.  CO.  T.  POI^SA 
et  aLt 

(Court  of  CWil  Appeals  of  Texas.    Not.  24, 
1009.   Rehearing  Denied  Jan.  1S»  1910.) 

1.  Reixasb  (S  es*)— Mkmtai.  Oapacitt— Ques- 
tion FOB  JUBT. 

Id  an  action  for  a  serraDt'i  death,  in  which 
defendant  pleaded  a  release  of  all  claim  for  dam- 
ages executed  by  decedent,  evidence  held  not  to 
raise  the  Issue  of  decedent's  want  of  mental 
capacity  to  understand  the  nature  and  effect  of 
his  acts  when  he  executed  the  release. 

[Ed.  Note.— For  other  cases,  see  Release,  Cent. 
Dig.  i  112 ;  Dea  Dig.  S  68.«] 

2.  Release  (S  16*)— Pkbsonal  Ikjubies— Mis- 
take AS  TO  Extent— Bfpect. 

A  release  of  all  claim  for  damages  which 
the  releasor  shall  or  may  have  sustained  by  rea- 
son of  personal  injuries  on  a  certain  date  while 
in  defendant's  employment,  executed  voluntarily 
and  with  the  same  knowledge  and  means  of 
knowledge  of  the  extent  of  hia  Injuries  which 
defendant  had,  cannot  be  avoided  because  the 
parties  were  mistaken  as  to  the  extent  of  the 
injuries,  which  were  graver  than  believed. 

[Ed.  Note.— For  otiier  cases,  see  Release,  Gent 
Dig.  I  81 ;  De&  Dig.  1 16.*] 

Appeal  from  District  Court,  De  Witt  Coun- 
ty ;  James  C.  Wilson,  Judge. 

Action  by  Helen  Polka  and  another  against 
the  San  Antonio  &  Aransas  Pass  Railway 
Company.  From  a  Judgment  for  plaintiffs, 
defendant  appeals.  Reversed,  and  Judgment 
rendered  for  defmdant 

Proctor,  Tandoiberge  ft  Grain,  for  aiq;»el- 
lant 

UcMBANS,  J.  This  snlt  vas  bnngflit  by 
Helen  Polka  for  herself  and  as  next  friend 
for  Helra  B.  Polka,  the  minor  child  of  herself 
and  her  deceased  husband,  Fred  P.  Polka,  to 
recover  of  the  San  Antonio  A  Aransas  Pass 
Batlway  Company  damages  growing  out  of 
the  death  of  said  Fred  P.  Polka,  alleged  to 
have  resulted  from  Injuries  rectived  1^  falm 
while  In  the  onplc^ment  of  the  railway  com- 
pany. SubsequoiUy  to  the  Institution  of  the 
suit,  plaintiff,  Helen  Polka,  was  married  to 
J.  B.  Heffernan  who  thereafter  made  himself 
a  party  plaintiff.  A  trial  before  a  Jury  re- 
sulted in  a  verdict  and  Judgmmt  In  favor  of 
plalntUCs,  H^en  H^Eeman,  formerly  Helen 
Polka,  and  her  said  minor  child,  for  $6,000, 
which  was  by  the  verdict  and  Judgment  ap- 
portioned between  them.  A  motion  for  new 
trial  presented  by  defendant  was  overruled, 
hence  this  appeal. 

In  defense  of  plaintiffs'  suit  the  defendant 
pleaded  and  proved  the  following  release  ex- 
ecuted by  the  said  Fred  P.  Polka:  "Enow  all 
men  by  these  preeoits:  That  I,  F.  Polka,  for 
and  In  consideration  of  ttie  sum  of  forty-five 
and  no/ioo  dollars  to  me  in  hand  paid  by  the 
San  Antonio  &  Aransas  Pass  Railway  Com- 
pany, of  the  state  of  Texas,  have  remised, 
released  and  forever  discharged,  and  by  these 
presets  do  for  myself,  my  heirs,  executors, 
administrators  and  assigns,  remise,  release 


and  forever  discharge  the  said  San  Antonio- 
ft  Aransas  Pass  Railway  Company,  Its  suc- 
cessors and  assigns  of  and  from  all  and  all 
maimer  of  action  or  actions,  cause  or  causes 
of  actions,  suits,  debts,  dues,  sums  of  money, 
claims  and  demands  whatsoever,  which  I  ever 
had  or  now  have,  or  which  I  or  my  heirs,, 
executors,  administrators  or  assigns  can,  ahalt 
or  may  have  by  reason  of  any  damage  or  per- 
sonal Injury  sustained  by  me  <m  or  about 
25th  September  at  or  near  Yoakum,  or  for 
any  injuries  received  or  sustained  by  me  at 
any  time  or  place  for  whSxiti  this  railway 
company  might,  under  any  drcumstances  te- 
llable; this,  being  intended  as  a  full  settle- 
ment and  compromise  of  any  and  all  differen- 
ces or  claims  which  I  have  or  might  have 
against  said  company  at  this  date,  or  by  rea- 
son of  any  matter,  cause  or  thing  whatsoever. 
In  testimony  whereof,  I  have  hereunto  set  my 
hand  and  seal  on  Uils  the  16th  of  October,. 
190B.  [Signed]  F.  Polka. 

"Witnesses: 

''G.  a  Goodloe^ 
*'G.  8.  UcElory. 

niecdved,  October  10, 1906.  of  San  Antonio 
&  Aransas  Pass  Balliray  Company,  forty-fl^s 
and  no/ioft  dollars,  in  full  of  the  above  ac- 
count. [Signed]   F.  Pcdka. 

"Witnesses: 

**G.  B.  Goodloe, 
"G.  S.  HcElory." 

Appellees,  without  denying  the  execution  of 
the  release,  attacked  the  binding  force  of  the 
same  upon  three  grounds,  via.:  (1)  The  mow 
tal  Incapacity  of  Polka  at  the  time  be  execut- 
ed this  release  to  know  and  understand  what 
he  was  doing  or  to  compreh«id  the  nature 
and  le^l  i^ect  of  the  release ;  (Zi  that  he  was 
Induced  to  ececute  the  release  by  false  ana 
fraudulent  represoitatlons  made  to  him  by 
certain  named  agents  of  appellant  to  the- 
effect  tbat  he  was  not  seriously  Injured,  and 
that  he  would  be  able  to  go  back  to  work; 
and  (3)  that  the  release  was  executed  under  a 
mutual  mtetake  upon  the  i»art  of  Polka  and 
the  agents  of  appellant  as  to  the  gravity  and 
extent  of  his  Injury.  Thoe  was  no  evidence- 
of  any  fraudulent  repreeoitatlons  iqion  the 
part  of  the  agents  of  appellant  In  inocnring 
Polka  to  sign  the  release  and  that  Issue  wa» 
not  submitted  by  the  court  to  Ihe  JuEy.  The 
court,  however,  submitted  the  other  grounds 
pleaded  by  api)ellees  to  avoid  the  release,  vis., 
want  of  mental  capacity  and  mutual  mistake. 

Appellant's  first  assignment  of  error  la  aa 
follows:  "The  court  erred  In  rinsing  spedal 
charge  No.  1,  requited  by  defendant,  said 
special  charge  b^g  as  follows:  Ton  are  In- 
structed that  It  appearing  from  the  uncon- 
tradicted evidence  that  the  deceased,  Fred 
P.  Polka,  prior  to  his  death,  voluntarily  exe- 
cuted a  written  release  whereby  he  fully  and 
completely,  for  a  valuable  consideration,  re- 
leased defendant  from  any  and  all  liability 
upon  or  by  reason  of  the  causes  of  action 


•For  other  oasts  am  mam  toplo  and  ssetloB  NUMBER  in  Dos.  ft  Am.  Digs.  1907  to  datOb  *  Bsperttr  IbOobo* 
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sued  upon  In  this  snl^  wblch  utd  release  has 
been  read  In  evidence  to  jm,  imd  It  fnrtber 
appearing  that  St  was  the  Intraitlon  of  the 
said  Polka,  the  execution  of  said  written 
release,  to  fully  rdease  all  causes  of  action 
In  this  cause  asserted,  and  It  fnrthn  appear- 
ing from  tlie  evidence  that  at  the  time  q£  the 
execution  of  said  release,  the  said  Polka  was 
in  full  possession  of  his  mental  facaltles,  and 
fnlly  realised  and  knew  what  he  was  doing 
wlien  he  signed  said  release,  and  appreciated 
the  effect  of  Us  act  In  signing  said  release 
and  It  furUier  appearing  from  the  evidence 
that  the  said  Polka  was  not  Induced  to  exe- 
cute said  rtiease  by  reason  of  any  firaud 
or  mlsr^resentation  o£  any  of  defendant's 
agents  chai^^  therewith  1^  plaintiff  herein, 
and  It  further  appearing  that  there  was  no 
mistake  whatever  In  the  execution  of  said 
release,  that  said  release,  under  the  erldence, 
is  a  valid  and  binding  release  upon  the  plaln- 
tiflb  her^,  and  you  will  therefore  retom  a 
verdict  for  tiie  defendant*  Because  It  ap- 
pears from  the  uncontradicted  evidence  that 
Che  deceased  Fred  P.  Polka,  prior  to  his  death 
volnntarUy  executed  the  written  release, 
whmby  he  fully  and  completely,  for  a  valn- 
atde  consideration,  released  defendant  from 
any  and  all  UaMlIty  upon  or  by  reason  of  the 
causes  of  action  sued  upon  in  this  suit,  which 
said  release  was  pleaded  by  defendant  as  a 
defense  of  this  cause,  and  was  Introduced  in 
evidence^  and  because  further.  It  appears  from 
the  uncontradicted  evldaice  that  at  the  time 
of  the  execution  of  said  release,  tiie  said  Fred 
P.  Polka  was  In  full  possession  of  his  mental 
faculties,  and  folly  realized  and  knew  what 
be  was  doing  when  he  signed  said  r^ease, 
and  appreciated  the  effect  of  hia  act  in  sign- 
ing same,  and  It  farther  appears  from  the 
evidence  that  the  said  Fled  P.  Polka  was  not 
indoced  to  ^ecute  said  rtiease  by  reason  of 
any  fraud  or  misrepresentation  of  any  of  de- 
fendant's agents  charged  therewith  by  plain- 
tiff herein,  and  further  that  there  was  no  mis- 
take whatever  In  the  aecution  of  said  re- 
lease^" 

By  its  second  assignment  appellant  con- 
tends. In  substance  that  the  verdict  and  judg- 
meat  are  contrary  to  the  law  and  the  evl- 
doice,  because  from  the  undisputed  evl* 
dence  It  appears  that  said  Polka,  prior  to 
his  death,  and  for  a  valuable  consideration 
paid  to  him  1^  appellant,  compromised  and 
settled  all  claims  and  causes  of  action  whltOi 
are  asserted  1^  ai^lees  In  this  suit,  which 
settlement  was  evidenced  by  the  said  writ- 
ten release  which  was  virfuntarlly  necuted 
Polka  without  any  fraudulait  representa- 
tions upon  the  part  of  appellant's  agents  In- 
dndng  him  to  do  so;  that  he  had  full  knowl- 
edge of  the  nature  and  diaracter  of  his  in- 
juries, and  had  every  opptnrtnnlty  to  ascer- 
tain the  nature  and  extent  of  same,  and  that 
he  at  said  time  was  In  full  possesslfm  of  his 
mental  faculties,  knew  what  he  was  doing, 
and  realised  the  effect  of  his  act  In  execut* 


Ing  the  rdease.  The  only  testimony  offer- 
ed to  prove  Polka's  want  of  mental  capacity 
was  substantially  as  follows:  TbB  appellee, 
Helen  Beffeman,  testified:  "I  have  testlfled 
on  direct  examination  that  I  was  In  Yoakum 
with  Fred  Polka  after  he  was  hurt  I  was 
with  him  at  Toakum  two  weeks  and  then 
went  to  San  Antonio.  I  saw  him  after  he 
went  to  San  Antonio;  I  spent  the  day 
there  with  him;  then  I  saw  him  when  he 
came  back  to  Cuero.  I  noticed  a  difference 
in  the  mental  condition  of  my  husband,  Fred 
P.  Polka,  before  and  after  he  received  the 
Injury  of  tiie  2Sth  of  September,  1906.  The 
difference  I  noticed  after  tibe  injury  was  tiie 
loss  of  pride,  the  loss  of  self-respect,  notice 
of  the  child,  and  all  such  things  around  the 
house.  Before  the  injury  be  took  very  good 
care  of  himself,  and  after  the  Injury  be 
never  took  care  how  he  went  around,  how 
he  looked,  or  anything  else.  Before  the  In- 
jury he  was  never  satisfied  unless  the  ^ild 
was  where  he  was,  and  after  the  Injnry  he 
did  not  care  to  have  anything  to  do  with  it. 
Before  the  Injury  he  treated  me  all  right; 
as  a  husband  he  was  all  right;  be  was  af- 
fectionate towards  me;  but  after  the  Injm? 
he  was  not  affectionate  at  all,  he  did  not  care 
when  I  would  come  In  the  room.  At  times, 
after  the  Injury,  he  would  call  me,  And  when 
I  would  get  into  tiie  room  and  ask  him  what 
he  wanted,  he  would  say  that  be  never  call- 
ed mfc  He  complained  to  me  that  his  head 
ctmtinually  hurt  bim,  and  that  he  bad  a  knot 
In  tiie  forehead  above  the  nose;  he  com- 
plained of  a  knot  right  here  above  the  nose 
(Indicating)  on  his  forrtiead,  the  middle  of 
his  forehead.  He  complained  of  se^ng  ev- 
erything double.  He  was  unconscious  In 
Toaknm  from  tbe  effects  of  the  blow  fw 
four  days.  When  be  came  to  himself  he 
got  np  right  away.  When  I  went  to  Yoakum, 
atter  the  accident,  I  had  the  baby  up  there 
with  me.  In  Yoakum,  half  of  the  time  Fred 
Polka  would  not  let  me  bring  the  baby  In, 
the  room  at  all.  I  did  not  take  the  bat^ 
with  me  to  San  Antonio.  When  I  went  to 
San  Antonio  to  spend  the  day  with  him  he 
treated  me  all  right  so  far.  When  I  spent 
the  day  with  him  In  San  Antonio  he  was  not 
as  affectionate  to  me  as  he  had  been  prior 
to  bis  Injury.  His  treatment  of  me  when  I 
spent  the  day  wltii  him  In  San  Antonio  was 
not  Just  the  same  as  It  had  been  prior  to  the 
Injury.  I  saw  Dr.  Graves  on  the  day  I  was 
In  San  Antonio.  I  saw  Dr.  Graves  and  Fred 
Polka  together  once  that  day.  I  saw  Dr. 
Grares  at  the  hospital.  Z  have  testlfled  that 
Fred  Polka  would  call  me  In  the  room,  and 
when  I  got  there,  be  would  tell  me  he  did 
not  can  me;  this  occurred  at  Yoakum  be- 
fore he  went  to  San  Antonio." 

William  Burt  testlfled  that  be  saw  Fred 
Polka  the  day  he  returned  from  San  Antcmlo 
and  had  a  conversation  with  him  with  refer- . 
ence  to  the  condltlMi  of  Polka's  vi^on;  that 
Polka  said  if  he  looked  at  an  object  Itmg  it 
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appeared  to  be  double;  that  Polka  said  to 
him,  "When  yon  walked  up  I  knew  yon  when 
I  Sashed  my  eyes  on  you,  and  I  can  look 
at  you  a  little,  and  yon  look  like  two  of  you." 
That  he  turned  toward  a  hoAe  across  the 
street  and  said,  "I  can  glance  at  that  horse 
and  tell  what  color  he  Is,  and  If  I  look  at 
him  a  few  seconds  It  looks  like  there  are 
two  horses  there;" 

Alex  Polka  testified  that  he  saw  Fred 
Polka  after  his  return  from  San  Antonio  and 
asked  him  how  he  felt;  that  Fred  Polka  re- 
plied that  he  was  not  feeling  good,  that  he 
still  bad  pain  In  his  head  and  a  dull  head- 
ache all  the  time;  that  Fred  did  not  say 
anything  about  his  ^es;  that  witness  notic- 
ed his  eye  was  still  bloodshot  and  bine  around 
It  It  was  further  shown  that  Fred  Polka 
was  hurt  on  September  25,  1005,  by  being 
struck  on  the  forehead  by  a  rebounding  bar 
of  steel;  that  the  outer  and  Inner  plates  of 
the  skull  were  fractured  and  that  be  was 
rendered  unconscious  by  the  blow  and  re- 
mained in  that  condition,  according  to  the 
testimony  of  the  physician  who  attended 
blm,  nine  hours,  or  as  testified  by  Mrs.  Pol- 
ka, four  days.  He  was  treated  by  a  physician 
at  Yoakum  for  about  twelve  days  and  was 
then  sent  to  the  Santa  Rosa  Hospital  at  San 
Antonio,  where  nearly  all  the  sick  and  In- 
jured employes  of  appellant  are  treated.  He 
executed  the  release  pleaded  by  appelant  Oc- 
tober 16,  1905;  returned  from  San  Antonio 
to  Cuero  November  10,  and  died  Nov^beor 
15,  1905. 

On  the  Issue  of  mutual  mistake  the  follow- 
ing evidence  was  adduced.  Walter  Napl», 
claim  agent  for  appellant,  testified  that  b^lng 
Informed  that  a  couple  of  employes  of  appel- 
lant who  were  In  the  'hospital  wanted  to  go 
home,  he  went  out  to  the  hospital  and  saw 
Mr.  Polka,  "told  him  my  business  and  that 
I  understood  he  wanted  to  go  home,  and  that 
he  wanted  to  talk  settlement.  I  asked  him 
what  he  wanted  to  do.  I  knew  very  little 
about  his  Injuries  other  tiian  what  I  had 
heard.  I  did  not  take  time  to  look  into  the 
papers  other  than  to  get  a  mere  Insight  Into 
them.  Mr.  Polka  said  he  did  know,  and  he 
said,  'What  do  you  propose  to  do?"  I  said, 
'Well,  that  Is  up  to  you.  Tell  me  what  you 
think  you  ought  to  have  In  the  matter  and 
I  will  talk  to  yon  about  It,'  and  he  said  '1 
think  I  ought  to  have  full  time.'  I  then 
said,  'How  are  we  to  arrive  at  your  disabili- 
ty; I  do  not  know  whether  you  are  yet  able 
to  work  or  not,  and  I  am  willing  to  allow  you 
full  time,  provided  we  can  arrive  at  your 
disability.*  He  said  he  did  not  know,  and 
I  said.  The  only  way  I  know  Is  to  leave  It 
to  your  physician  who  is  attending  yon;' 
and  he  said,  'Very  well,  that  Is  satisfactory 
to  me.' " 

The  witness  further  testified  to  meeting 
Polka  by  agreement  at  the  office  of  the  phy- 
sician, and  that  after  an  examination  of  Pol- 
ka by  tb»  phyBlcIan  the  following  craaversa- 


tlon  took,  place:  **!  said,  Doctor,  Mr.  P<dka 
and  I  are  trying  to  agree  on  a  settlranent  In 
this  matter,  and  we  have  agreed  to  be  gov- 
erned as  to  his  dlsablU^  by  what  yon  have 
to  say  In  the  matter; '  and  the  doctor  said, 
'Blr.  Polka  is  all  right.  I  see  nothing  fur- 
ther about  Mr.  Polka  or  why  be  should  have 
any  further  treatment,'  and  I  said,  'Very 
well;  Mr.  Polka,  la  that  satisfactory  to  you?* 
and  he  said  'All  right' "  Soon  after  they 
left  the  physician's  office  the  witness  asked: 
"'What  do  you  want  to  do,  Mr.  Polka? 
and  he  lo<Aed  at  me  and  said:  'What  do 
you  want  to  do?*  and  I  said:  *The  doctor 
seems  to  think  that  you  are  all  rl^t'  It 
lacked  a  few  days  of  being  a  month,  about 
a  week,  five  or  six  or  seven  days,  and  I 
said  to  him,  1  am  willing  to  allow  yon  full 
time  for  a  month,  which  would  be  forty-five 
dollars.'  He  was  getting  $1.50  per  day,  and 
he  says,  'Very  well.'"  The  witness  ttken 
detailed  the  drcumstances  attending  the 
payment  of  the  money  to  Polka  and  the  sign- 
ing of  the  release  and  upon  croas-examlna- 
tlon  testified:  "With  reference  to  whether 
or  not,  at  the  time  I  made  the  remark  to 
Fred  Polka  that  The  doctor  seems  to  think 
you  are  all  right,'  I  believed  that  to  be  a 
true  statement,  and  that  Fred  Polka  was  all 
right  and  whether  at  the  very  time  I  made 
the  settlement  with  Polka,  <m  the  following 
Monday,  I  believed  that  Fred  Polka  was  not 
materially  hurt  or  Injured,  I  will  say  this: 
There  was  nothing  about  Mr,  Polka's  action, 
or  conduct  or  conversation  to  lead  me  to  be- 
lieve he  wsa  not  all  right  With  r^erence 
to  whether  or  not  I  thought  he  waa  all  right, 
when  I  made  the  settlement  I  do  not  know 
that  I  really  thought  anything  about  It  We 
had  left  It  to  Dr.  Hughes,  as  to  tala  disabil- 
ity, and  we  settled  It  upon  that  batia — ^the 
Information  we  got  ftom  Dr.  Hughes.  I  saw 
no  reason  to  believe  otherwise  than  that  Dr. 
Hughes'  statement  that  he  was  all  right  was 
correct.  With  reference  to  whether  or  not 
I  would  have  made  the  settlemoit  with  Fred 
Polka  for  forty-five  dollars,  If  I  conld.  If 
I  bad  not  believed  the  statement  that  he  was 
all  right  I  do  not  know  whether  I  would  or 
not;  the  case  did  not  come  np  that  way.  If 
I  had  known  that  Polka  was  so  badly  Injur- 
ed that  he  was  going  to  die,  I  would  not 
have  settled  the  whole  claim  with  him  for 
forty-five  dollars;  1  certainly  would  not  have 
taken  that  advantage  of  him.  I  would  not 
take  that  advantage  of  any  man.  Wltb  ref- 
erence to  whether  or  not  at  the  time  I  made 
the  settlement  with  Polka,  I  thought  he  waa 
not  seriously  hurt,  I  do  not  know  that  I 
thought  of  It  once,  otiier  than  the  conversa- 
tion that  to<^  place  between  Mr.  Polka  and  I 
at  the  hospital.  He  told  me  that  he  was 
willing  to  accept  tlm^  and  I  told  blm  It 
would  be  satisfactory  to  me,  and  we  agreed 
as  to  how  we  shonld  arrive  at  his  disability, 
whidi  was  by  leaving  it  to  his  phy^lan, 
and  the  InfOrmatiim  I  got  tam  Dr.  Bni^us 
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led  me  to  believe  that  I  mlgiit  make  the  set- 
tlement." 

It  was  Bbown  that  Dr.  Hughes  waa  not  In 
tiie  employment  of  appellant,  but  that  he 
treated  certain  of  appellant's  employes 
through  courtesy  to  Dr.  Graves,  the  chief 
surgeon  of  appellant  Dr.  Hu^es  testified: 
"I  remember  the  circumstance  of  a  meeting 
In  my  oflSce  between  Mr.  Fred  Polka  and 
Captain  Napier,  the  claim  agent  of  the  rail- 
road company,  relative  to  a  settlement.  Pol- 
ka came  up  In  the  morning,  I  think  it  was, 
possibly  Just  after  noon ;  I  do  not  remember 
the  time  of  day  he  came  up,  and  he  asked 
for  Captain  Napier;  asked  if  Captain  Napier 
had  been  there,  and  I  said.  'No' ;  and  he  said 
that  he  (Napier)  was  to  meet  him  there,  and 
I  said,  'I  guess  he  will  show  up  pretty  soon ; 
come  In  and  let's  aee  how  you  are  getting 
along.*  Polka  then  took  the  chair,  and  I 
looked  in  hla  eye  and  talked  to  him,  and  we 
talked  until  Captain  Napier  came  in,  pos- 
sibly ten  minutes  afterwards.  When  Cap- 
tain Napier  came  In.  I  think  he  (Napier)  ask- 
ed me  what  Polka's  condition  was,  and  I  said 
'He  seems  to  be  all  right  and  In  good  shape ; 
he  has  been  b^glng  me  for  about  a  week  to 
go  borne;  he  says  he  feels  all  right,  and  I 
do  not  see  any  reason  why  he  should  not 
go,*  and  Captain  Napier  said  to  me,  'Well, 
do  you  think  yon  can  dismiss  him  now?*  and 
I  said,  *I  think  I  can ;  I  do  not  see  any  rea- 
son why  I  should  not;  I  cannot  find  any- 
thing more  to  treat'  To  my  knowledge 
there  was  nothing  there  to  treat ;  I  gave  htm 
an  honest  opinion  when  I  told  him  he  was 
well.  I  examined  him  that  day ;  I  looked  at 
his  eyes,  felt  around  on  his  head,  and  asked 
if  there  was  any  traderness  or  soreDess,  and 
he  said,  'No I  would  not  bave  dismissed  him 
if  I  bad  not  thought  that  he  was  well." 

It  may  be  conceded  that  the  evidence  is 
sufficient  to  Justify  a  finding  that  Fred 
Polka's  death  resulted  from  the  blow  on  the 
forehead.  We  think  the  evidence  wholly  in- 
sufficient to  raise  the  Issue  of  want  of  men- 
tal capacity  of  Fred  Polka  at  the  time  be  ex- 
ecuted the  release  to  know  and  understand 
what  he  was  doing,  or  to  comprehend  the 
nature  and  legal  eCTect  of  the  release.  Can 
the  release  be  set  aside  or  disregarded  on  the 
ground  that  Polka  and  appellant's  agent  who 
settled  with  him  were  mistaken  as  to  the 
gravity  and  ratent  of  the  injury?  We  have 
been  unable  under  the  facts  of  this  case  to 
distinguish  it  from  that  of  Houston  &  T.  a 
R.  Co.  V.  McCarty,  94  Tex.  298,  60  S.  W.  429, 
53  L.  R.  A.  607.  86  Am.  St  Rep.  854.  In  that 
case  the  release  pleaded  In  defense  was  al- 
most identical  with  that  pleaded  in  this.  In 
that  case  the  Injured  party  appeared  to  have 
sustained  no  other  Injury  than  a  dislocation 
of  the  ankle,  and  It  was  shown  by  the  evi- 
dence that  no  other  Injuries  were  considered 
by  the  parties  to  the  settlement  and  no  other 
injuries  to  the  person  entered  into  and  form- 
ed any  part  of  the  consideration  for  the  set- 
tlenwD^  and  that  neither  the  Injured  penKm 


nor  the  railway  company's  agmt  knew  or 
suspected  injury  to  any  other  part  of  the  in- 
jured man's  person,  although  It  was  shortly 
afterwards  discovered  that  he  had  received 
injuries  which  would  practically  destroy  bis 
usefulness  for  the  remainder  of  his  life,  and 
the  release  was  sought  to  be  set  aside  on  the 
sole  ground  that  both  he  and  the  agent  of 
the  railway  company  were  mistaken  In  sup- 
posing that  he  had  sustained  no  other  Injury 
than  a  dislocated  ankle.  In  disposing  of  the 
McCarty  Case,  Associate  Justice  Brown,  for 
the  Supreme  Court,  In  language  so  directly 
applicable  to  the  facts  In  the  present  case 
that  we  adopt  It  as  our  own,  says:  "We 
are  uuable  to  see  any  circumstance  in  this 
case  to  take  the  release  out  of  the  general 
rule.  The  appellee,  who  was  plaintiff  in  the 
court  below,  had  at  least  the  same  knowledge 
and  the  same  means  of  obtaining  knowledge 
as  the  appellant,  and  If  there  was  no  fraud  in 
the  transaction,  the  settlement  was  binding 
upon  him.  That  where  a  party  who  has  a 
claim  against  another  for  personal  injuries 
agrees  upon  a  settiement  of  his  claim,  and 
accepts  a  sum  of  mon^  or  other  thing  of 
value  in  settlement  of  such  claim,  he  is,  in 
the  absence  of  fraud  or  concealment,  conciud* 
ed  by  the  settlement  Is  a  proposition  sustain- 
ed, as  we  think,  by  the  great  weight  if  not 
an  unbroken  line,  of  authority.  •  *  * " 
After  citing  Lumley  v.  Railway,  76  Fed.  66, 
22  O.  0.  A.  60,  he  proceeds :  "This  case  Is 
also  clearly  to  be  distinguished  from  the 
Lumley  Case  and  the  other  cases  on  that 
line.  In  those  cases  the  contract  was  neither 
set  aside  nor  Impaired  by  reason  of  any  mis- 
take of  the  parties  to  the  release.  There,  by 
a  rule  of  construction,  the  operation  of  the 
release  is  restricted  to  the  particulars  men- 
tioned. Here  no  particular  Injuries  are  men- 
tioned. The  release  Is  of  all  damages  that 
have  accrued  or  may  accrue  to  the  plaintiff 
by  reason  of  the  acddept  In  which  he  was  in- 
jured. Here,  then,  the  terms  of  the  release 
are  not  to  be  mistaken,  and  the  contract  Is 
not  open  to  construction.  In  the  face  of  such 
an  Instrument  it  cannot  be  said  that  all  tbe 
injuries  which  might  be  developed  as  a  result 
of  tbe  accident,  whether  known  or  unknown, 
were  not  In  the  contemplation  of  the  parties 
to  the  Instrument  and  were  not  embraced 
within  Its  terms.  In  all  such  cases  the  dam- 
ages are  ascertainable  In  a  legal  sense,  but 
in  fact  are  uncertain  In  amount  Until  tbe 
extent  of  the  Injuries  have  been  clearly  de- 
veloped, th^  may  be  more  or  less  than  ap- 
pearances would  Indicate,  and  therefore  In 
every  settlement  of  the  character  of  that  un- 
der consideration,  the  parties  take  the  chan- 
ces of  future  development — tbe  one  of  pay- 
ing more  than  an  adequate  compensation  for 
a  wrong  hiflicted  apd  the  other  of  receiving 
less." 

The  opinion  condndes  thus:  "Our  opinion 
Is  that  the  release  embraces  all  damages  re- 
sulting from  the  injuries  of  tbe  plaintiff,  and 
that  It  cannot  be  raried  br  par<d  e^ence 
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tending  to  show  that  other  injuries  than  to 
the  ankle  were  not  In  the  contemplation  of 
the  parties."  See,  also,  Quebe  t.  Railway 
Co.,  98  Tex.  0,  81  S.  W.  20,  66  L.  R.  A.  734 ; 
Railway  Co.  v.  Williams,  44  Tex.  Civ.  App. 
168,  99  8.  W.  141. 

We  are  of  the  opinion  the  assignments 
should  be  sustained.  As  no  judgment  other 
than  the  one  in  favor  of  the  appellant  can 
be  properly  rendered  under  the  defenses 
pleaded  and  established  by  the  undisputed 
eridence,  it  is  ordered  that  the  Judgment  of 
the  court  below  be  reversed,  and  Judgment 
be  here  rendered  for  appellant. 

Rerersed  and  rendered. 


BOBBBTS  T.  GALVESTON,  H.  &  S.  A.  BT. 
CO.t 

(Court  of  Civil  Appeals  of  Texas.    Dec  22, 
1909.   Rehearing  Denied  Jan.  19,  1910.) 

1.  Appeai,  and  Erboh  (I  1004*)— Review- 
Questions  OF  Fact  — AuouNT  or  Recovest. 

Passion,  f>rejudice,  or  misconduct  must  ap- 
pear to  have  influeuced  the  amount  of  the  ver- 
dict before  the  appellate  court  will  reverse  on 
that  ground. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  OenL  Dig.  S  3944;  Dec  Dig.  8  1004.*] 

2.  Damages  (|  216*)  —  Pebsohal  Ihjubibs— 
InBTBDonoH. 

.  Where,  in  an  action  for  Injurtes,  ncrvooB- 
ness  was  one  of  the  chief  evidences  of  plaintiffs 
injuries,  and  there  was  evidence  that  he  had 
been  extremely  nervous  before  the  accident,  an 
instruction  tliat  plaintiff  would  not  be  entitled 
to  recover  for  any  injury  or  damage,  except  such 
as  resulted  solely  from  the  negligence  of  defend- 
ant, was  proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  H  548,  550;  Dec  Dig.  {  216.*] 

8.  Dahages  <f  88*)  —  Pebsohal  iNJtiBiES  — 

VAitUATion  or  Goitditxon. 

Where  plaintiff  was  nervous  or  to  an  en- 
feebled condition  at  the  time  of  the  accident, 
neither  of  such  conditions  could  be  used  as  con- 
curring causes  to  produce  the  result  of  an  acci- 
dent and  augment  the  damages,  but  the  increas- 
ed illness  or  feebleness  resulting  from  the  negli- 
gence would  be  the  proper  measure  of  damages. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  {42;  Dec  Dig.  |  33.*] 

Appeal  from  District  Court,  Bexar  County ; 
Arthur  W.  Seellgson,  Judge. 

Action  by  WlUlam  Roberts  against  the  Oal- 
veston,  HarrlBbnrg  ft  San  Antonio  Ballway 
Company.  From  a  Judgment  In  favor  of 
plaintiff,  he  appeals.  Affirmed. 

Nat  B.  Jones.  H.  C.  Carter,  and  Perry  J. 
Lewis,  for  appellant  Baker,  Botts,  Parlter 
ft  Garwood,  D.  C.  Bolinger,  and  W.  F.  Bzell, 
for  appelle& 

FLT,  T.  This  Is  a  suit  for  damages  arising 
from  personal  Injuries  instituted  by  ap[>el- 
last  He  alleged  that  he  had  been  damaged, 
through  the  negligence  of  appellee.  In  the 
sum  of  {89,000.  The  Jury  gave  him  a  Terdict 


for  $2,000,  and,  from  a  Judgment  for  tliat 
sum,  he  has  perfected  this  appeal. 

There  are  some  novel  features  In  this  case, 
as  the  appellant,  who  recovered  the  Judg- 
ment, is  complaining  of  gross  Inadequacy  of 
the  verdict  to  compensate  bim  for  the  dam- 
ages arising  from  his  Injuries,  and  the  appel- 
lee contends  that  he  received  all  that  he  is 
entitled  to,  and  that  the  judgment  should  be 
affirmed.  We  find  that,  while  the  evidence  of 
appellant  might  have  justified  a  larger  ver- 
dict, there  was  evidence  offered  by  appellee 
which  tended  to  show  that  appellant  was  not 
Injured  to  any  great  extent,  and  that  he  re- 
covered full  compensation  by  the  verdict  ot 
the  Jury.  There  was  evidence  tending  to 
show  that  there  were  no  external  bruises,  ex- 
c^t  on  the  thumb ;  that  no  bones  were  bro- 
ken; that  appellant  had  been  injured  In 
other  wreclcs  than  the  one  in  which  he  re- 
ceived his  last  injuries;  that  before  that 
wreck  his  general  condition  was  very  poor, 
and  that  be  was  suffering  from  premature  old 
age,  and  was  so  nervous  that  in  drinking  cof- 
fee he  would  spill  It,  and  would  Involuntarily 
rattle  his  knife  and  fork  against  his  plate. 
One  physician  testified  that  appellant  was 
possibly  75  years  old,  and  that  he  advised  ap- 
pellee several  years  ago  that  he  was  too  old 
to  be  employed  as  a  conductor.  Nervousness 
was  one  of  the  chief  evidences  of  appellant's 
injuries,  and  the  Jury  was  Justified  in  flndin;: 
that  it  arose  more  from  old  age  or  fomaer 
Injuries  than  from  those  for  wbif^  be  aouKht 
to  recover  damages. 

In  the  case  of  San  Antonio  v.  Talerlco,  78 
S.  W.  28,  decided  by  this  court,  which  Is  often 
Invoked  by  appellees  when  judgments  are 
claimed  to  be  excessive  by  appellants,  it  was 
In  effect  held  that  the  powers  of  this  court. 
In  connection  with  v^dlcts  deemed  to  be 
too  small,  were  the  same  as  those  in  connec- 
tion with  verdicts  deemed  to  be  too  large. 
Passion,  prejudice,  or  misconduct  must  ap- 
pear to  have  influenced  the  size  of  the  ver- 
dict before  this  court  will  ezerdse  its  power 
of  reversing  a  judgment  on  that  ground.  As 
said  by  Chief  Justice  James  in  the  case  cited: 
"We  sustain  verdicts  for  large  sums  In  tbia 
class  of  cases  I>ecau8e  Juries  may  believe.  In 
the  case  before  them,  the  person  would  have 
lived  to  old  age.  But  a  Jury  may  take  a  dif- 
ferent view,  and  may  resolve  the  question 
otherwise,  and,  when  tbey  do.  It  is  not  for  as 
to  revise  them  in  a  matter  so  clearly  in  their 
province.  We  cannot  say  that  this  verdict  Is 
grossly  or  unreasonably  small,  which  are  the 
only  grounds  upon  which  we  would  be  war- 
ranted to  interfere  and  we  are  not  willing  to 
send  the  case  back  with  such  a  declaration." 
In  this  case  appellant  was  entitled  to  no 
damages  but  those  arising  from  the  injuries 
Inflicted  on  bIm  through  the  negligence  of  ap- 
pellee, and  the  court  did  not  err  in  dtisrgtng 
the  Jury  that  appellant  "would  not  be  enti- 
tled to  recover  for  any  injury  or  damage  ex- 
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cept  such  taSxaj  or  damage  which  resulted 
alone  and  Boldly  from  the  negligence  of  the 
defendant  company." 

The  diarge  authorized  the  Jury  to  find  for 
all  damages  arising  from  the  negligence  of 
appellee,  and  the  law  does  not  authorize  a 
recovery  tot  more  than  that  The  authorities 
dted  by  appellant  refer  to  causes  that  active- 
ly concur  with  the  negligent  act  In  producing 
Injuries  or  death,  but  no  authority  can  be 
found  that  holds  that,  If  a  man  is  nervous, 
and  his  nervousness  Is  merely  increased,  the 
negligent  party  should  be  held  liable  for  the 
Mtire  nervousuess.  Justice  would  demand, 
and  the  law  responds  to  It,  that  the  n^U- 
gent  party  should  be  held  liable  for  the  dam- 
ages resulting  from  his  acts,  and  not  for  In- 
juries resulting  from  prior  causes.  If  there 
bad  been  a  chain  of  causes  leading  to  the  re- 
sult, with  which  that  of  appellee  actively 
concnrred,  appellant  m^ht  have  cause  to 
complain  of  the  charge.  But  there  was  only 
one  act  of  negligence,  and  that  the  act  of  ap- 
pellee, and  the  only  question  was  how  much 
did  that  negligent  act  Injure  appellant,  and 
to  ascertain  the  amount  it  became  necessary 
to  Inquire  into  the  physical  condition  of  ap- 
pellant at  the  time  of  the  accident  If  he 
was  sick,  or  nerrous,  or  in  an  enfeebled  con- 
dition at  the  time,  neltho-  of  sndi  conditions 
coDld  be  used  as  concurring  causes  to  pro- 
duce the  result  of  the  accident  and  augment 
the  damages,  bat  the  increased  sickness  or 
nerTonsnesB,  or  feebleness  resulting  from  the 
lu^llgence,  would  be  the  proper  measure  of 
damages.  The  authorities  fully  sustain  the 
charge.  Hallway  v.  HcMannewItz,  70  Tex. 
73,  8  S.  W.  66 ;  Railway  v.  Johnson,  75  Tex. 
10%  12  8.  W.  482:  Railway  v.  Johnson,  100 
Tex.  287,  07  &  W.  106».  It  may  be  that  the 
charge  was  not  as  ample  as  it  might  have 
been,  but  if  that  be  tme  appellant  should 
have  pot  forth  etforts  to  correct  it  in  that  re- 
spect 

Appelant  who  seemed  to  know  very  little 
about  blB  age.  admitted  that  he  was  married 
In  1870  and  Uiat  he  was  at  least  22  years  old 
at  that  tim^  and  all  the  testimony  was  to 
the  effect  that  he  was  not  young,  and  much 
of  It  th&t  be-  was  quite  old,  and  the  court 
could  Wbll  assume  that  be  was  an  cHA  man. 
The  nncontrovwted  evidence  also  showed 
tliat  appellant  was  quite  nervous  before  he 
■was  injured.  App^aut  testified:  "With 
reference  to  whether  I  had  that  tremulous 
condition  before  Z  was  injured,  I  wQl  say 
that  I  have  been  some  nervous  a  long  time, 
but  it  Is  worse  since  the  Injury."  On  Novem- 
ber 1906,  about  one  year  b^ore  appellant 
■was  injured,  be  aiqiilled  for  his  certificate  of 
exemption  from  poll  tax,  and  swore  that  he 
-was  then  62  years  old.  We  do  not  think  the 
charge  could  have  misled  a  Jury  of  average 
Intelligence.    It  was  folly  Jnstifled  by  the 

fftCtS. 

The  Judgment  is  affirmed. 


UISSOURI  ft  N.  A.  RY.  GO.  v.  BRATTON 
et  ux. 

(Supreme  Comt  of  AEkanaas.    Dec.  13,  1909.) 

1.  Appeal  aitd  Bbbob  (8  1052*)— Adiussion 
OF  Evidence— Pbejudice, 

Where,  In  an  action  against  a  railroad  com- 
pany for  the  value  of  land  appropriated  for  a 
ri^ht  of  way  and  for  injuries  to  other  land,  the 
evidence  justified  a  recovery  exceeding  the 
amount  of  the  verdict,  defendant  was  not  prej- 
udiced by  the  admissioQ  of  evidence  as  to  ex- 
pected water  damage. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  4175 ;  Dec.  Dig.  j  1052.*] 

2.  EUIKENT  DOUAIN  98*)— APPBOPBIATION 

or  Lard— Febmahbnt  Damages. 

Where,  In  an  action  for  the  value  of  land 
taken  for  a  railroad  right  of  way  and  for  dam- 
ages to  adjoiDing  land,  the  railroad  at  the  time 
of  suit  brought  waa  completed  acroea  plalutilE's 
land,  damages  by  obstruction  of  water  courses 
prior  to  the  action  were  recoverable  therein. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Dec.  Dig.  I  98.*]  0 

Appeal  from  Circuit  Court,  Van  Buren 
County;  B.  B.  Hudgina,  Judge. 

AcUon  by  Ambrose  Bratton  and  wife 
against  the  Missouri  &  North  Arkansas  Ball- 
road  Company.  Judgment  for  plaintiffs,  and 
def^dant  appeals.  Affirmed. 

W.  B.  Smith,  J.  Merrick  Moore,  and  H.  M. 
Trleber,  for  api^^laut  William  Gilmore  and 
Rose.  Hemingway,  Oantrdl  &  Loughborough, 
for  appellees. 

BATTLE,  J.  This  was  an  action  brought 
by  tlie  owner  of  property  entered  upon  and 
appropriated  by  the  appellant  for  a  right  of 
way,  for  damages  for  such  appropriation. 

The  amended  complaint  filed  August  12, 
1907,  is  as  follows: 

«  •  The  defendant  is  a  corporation 
organized  and  doing  business  In  the  state  of 
Arkansas. 

"That  the  plaintiff  Is  the  owner  of  the 
north  half  of  the  northwest  fourth,  section 
13  in  township  13  north,  range  14  west,  In 
Van  Buren  county,  Arkansas. 

/Hiat  the  defendant  constructed  a  railroad 
over  said  land,  and  In  so  doing  located  It 
dangerously  near  to  the  buildings  and  well 
on  the  land;  appropriated  about  five  and 
tiiree-fourths  acres  of  the  same  to  their  own 
use  as  right  of  way ;  destroyed  his  private 
road  leading  to  the  land,  and  forced  plaintiff 
to  use  a  much  poorer  road  and  to  climb  a 
part  of  the  mountain  to  reach  said  road, 
which  climb  was  not  required  by  bis  former 
road;  constructed  a  fill  from  the  railroad 
bed  (in  the  wagon  road)  across  a  low  swag 
where  the  water  formerly  passed  around  in 
high-water  season;  and  so  constructed  the 
grade  of  the  railroad  bed  that  the  water 
cannot  find  an  outlet  around  his  cultivated 
land  when  the  Red  river  Is  at  high  stages 
as  it  formerly  did,  but  vUl  throw  a  dam- 
aging current  over  part  of  his  cultivated 
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land,  snd  win  midoilbtedly  canw  the  destrac- 
tlon  of  between  five  and  flfteoi  acres  thenoL 
That  blocking  said  outlet  for  bl^  wata 
the  whole  force  of  the  cnrrent  of  Red  river 
which  croHKS  the  land  will  be  directed 
against  the  bank  of  the  portion  of  tievated 
land  near  the  river  where  plalntlfTs  bnlld- 
IngB  are  located,  and  Is  likely  to  ondermlne 
said  bnlldlnsB  and  destroy  more  of  his  land. 
That  In  making  the  elevated  grade  for  road- 
bed It  caused  deep  cuts  to  be  made  near  the 
buildings  and  so  made  flie  ezcavattona  that 
tb«e  Is  no  outlet  for  the  water,  and  said 
excavations  retain  stagnant  wat»  at  all  sea- 
sons, whldi  water -renders  the  habitation  nn^ 
sanitary  and  dangerous  to  health. 

"That  In  coutmctlns  said  railroad  the  de- 
fendant located  It  so  as  to  enter  the  south- 
west corner  of  his  field  and  follow  the  high- 
est  part  ot  the  land  and  pasi  out  about  the 
middle  of  fbB  nwth  side  of  the  field*  and  so 
curve  about  that  It  leaves  him  two  Irregu- 
lar, Inconvenlmt  shaped  fields,  requiring 
short  turning  in  the  middle  of  the  former 
field ;  and  that  the  defendant  located  <HiIy  one 
crossing  over  the  railroad,  which  crossing  Is 
near  the  middle  of  the  field,  and  requires  a 
roadway  over  and  along  more  land  to  go 
and  return  from  work,  and  Is  an  unending 
annoyance  and  Injury  to  the  tiUer  of  the 
land. 

"That  plaintiff  states  further  that  the  land 
Is  almost  all  river  bottom  land  and  is  very 
productive,  and  is  also  very  easily  affected 
by  water  currents,  and  that  he  had  about  40 
aores  In  cultivation,  and  that  he  Is  damaged 
as  follows:  By  land  taken  in  right  of  way, 
$400;  by  Injury  to  balance  of  land  by  cut- 
ting Into  Irrc^lar  shapes  and  Inconvenient 
fields,  $600;  by  inconvenience  In  crossing, 
$200 ;  by  danger  of  fire  to  buildings  and  oth- 
er property,  and  annoyance  of  trains,  $1S0 ; 
by  damages  from  overflow  and  chani^iDg 
course  of  river  at  high-water  stages,  $500; 
by  damages  from  taking  former  roadway  and 
change  of  road,  $250;  Injury  from  stagnant 
water  near  buildings.  $200;  Interest  on  the 
money  since  Injury  done,  $175." 

The  action  came  on  for  trial.  In  the  Van 
Buren  circuit  court,  and  Ambrose  Bratton, 
the  plaintiff,  testified  in  his  own  behalf,  that 
the  defendant  couBtnicted  Its  railway  across 
his  land,  and  appropriated  for  Its  right  of 
way  more  than  five  acres  of  land,  which  was 
worth  $100  an  acre;  and  built  it  through  a 
field  on  the  land,  consisting  of  00  acres,  and 
so  divided  the  field  as  to  leave  It  In  an  In- 
convenient shape  to  cultivate  and  thweby 
impaired  Its  value  In  the  sum  of  $650,  and 
made  It  inconrenient  and  difficult  to  cross 
the  railroad  from  one  part  of  the  field  to  the 
other  and  thereby  damaged  him  In  the  sum 
of  $150;  and  constructed  its  railroad  track 
within  ijOO  feet  of  his  barn,  and  a  little  fur- 
ther from  his  residence,  and  brought  them 
within  range  of  sparks  and  cinders  escaping 
from  passing  engines  and  endangered  stock 
on  bis  pranlaes  and  by  such  proximity  im- 


paired the  value  of  his  farm  in  the  Bum  of 
$200.  (For  tile  purpose  of  ezplanatl<m  we 
say  here  that  tb»  land  in  questifm  is  on  lAt- 
tie  Red  river  and  that  Is  the  river  refored 
to  In  the  testimony  of  plalntilL) 

FlalnUfC  fnrth«  testified,  in  part.  In  re- 
sponse to  Interrogations,  as  follows: 

("Q.  Now,  state  whether  or  not  there  Is  any 
damage  or  probable  damage  the  watec  will 
have  on  the  land  there? 

"A.  Just  like  I  stated  the  other  day,  the 
river  has  a  square  turn  that  comes  from  the 
west,  due  east,  and  runs  squarely  against  tlie 
bank.  It  is  low,  and  n^  to  the  mountain 
where  the  wagon  road  comes  it  runs  and 
makes  a  sharp  turn,  and  the  force  of  the  wa- 
ter for  two  hundred  yards  comes  square 
against  that  bank.  At  a  high  time  it  runs  over 
there  before  the  road  was  put  there.  I  saw 
It  three  feet  or  more  deep  where  the  roadbed 
Is  now.  There  were  two  big  white  oaks  there 
that  had  the  ground  set  with  roots  that  kept 
the  ground  from  washing.  As  soon  as  the 
roots  rot  it  will  cut  that  and  ke^  cutting 
it  on  the  wagon  road,  and  It  will  run  over 
the  foot  of  the  wagon  road  where  they  have 
built  that  dump  and  cut  It  out  just  like  a 
snowball.  That  will  run  it  into  tiie  dltcb 
next  to  tbe  railroad  where  the  borrow  pita 
are.  The  water  will  go  right  through  there. 

"Q.  Is  there  any  part  of  your  land  tbat 
has  been  subject  to  back  water? 

"A.  Five  acres  there  that  gets  water  at  a 
high  time.  Tbe  water  will  run  onto  It  as 
soon  as  the  water  gets  high.  Some  of  It  will 
run  around.  If  that  dump  stands  there  it 
will  force  all  of  that  water  around  on  my 
land. 

"Q.  How  many  acres  of  that  Is  thereT 

"A.  Five,  and  maybe  six. 

"Q.  Now  what  do  yon  estimate  the  proba- 
ble damage  will  be  for  the  flowing  of  tiiat 
water  over  your  land? 

"A.  Five  hundred  dollars. 

"Q.  In  case  that  dump  they  have  bnlll 
there  does  withstand  this  water  and  turn  It, 
Is  there  any  other  effect  that  Is  apparent 
tbat  you  see  by  the  turning  of  this  water? 

"A.  It  wilt  keep  cutUng  out  that  bank 
there  against  my  bam  and  knock  it  out  Into 
the  river. 

"Q.  Do  you  mean  for  your  estimate  to 
amount  to  $500  from  the  effect  of  the  water? 

"A.  Of  course.  On  July  31,  three  years 
ago.  it  was  three  feet  deep  around  there.  It 
was  all  over  the  field,  and  the  curr^t  run 
around  there.  They  have  filled  It  In  over  this 
way  to  try  to  prevent  that  If  It  stands  it 
will  throw  It  around  here,  and  If  It  don't 
stand  It  will  throw  that  tbrough  the  field  and 
make  a  river  where  them  borrow  pita  are. 
That  is  the  reason  I  say  it  would  be  worth 
$500. 

"Q.  What  effect  will  It  have  on  those  five 

acres  there? 

"A.  It  will  cause  It  to  wash.  The  force  of 
the  river  will  turn  the  current  and  throw  it 
against  the  bank. 
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"Q.  Id  tbe  matter  of  tnmlDf  the  rlvor  wUl 
it  have  any  otber  elEect  on  tlie  bank  at  the 
turn? 

"A.  It  win  eat  out  tbla  bank  here  by  the 
barn ;  It  Isn't  but  about  thirty  feet  from  the 
bank. 

"Q.  Now,  then,  how  does  this  land  drain  In 
particular? 

"A.  Thie  part  of  It  will  drain  back  to  this 
low  land. 

"Q.  How  wide  Is  that  road? 

"A.  About  seven  feet  on  top. 

"Q.  What  kind  of  material  1b  it? 

"A.  Sand;  all  loose  sand. 

"Q.  The  force  of  the  river  when  It  gets 
there  Is  It  strong  enough  to  stand  the  force 
of  the  river? 

"A.  No,  sIr.T 

One  witness,  Thomas,  testlfled  that  the 
land  apprc^riated  for  right  of  way  was  worth 
$100  an  acre;  that  the  farm  of  plaintiff  was 
damaged  by  the  shape  the  railroad  left  It 
$500,  and  by  the  difficult  and  Inconvenient 
crossing  of  the  railroad  track,  In  the  field  as 
located,  $150,  and  by  the  proximity  of  the 
railroad  track  to  barn  and  residence,  $130. 

Much  other  testimony  than  that  stated  was 
adduced. 

The  court  instructed  tlie  jury  orer  the  ob- 
Jecti^m  of  the  defendant  as  follows: 

"In  assessing  the  damages  to  the  land  in 
controversy  you  will  consider  all  the  evidence 
In  the  case,  and  determine  tbe  value  of  the 
land  tak«i,  the  Injury  to  the  r«natnlng  land 
by  incoQTKiient  shape  of  fields  for  cultiva- 
tion, the  lessening  of  value  by  doalng  of  nat- 
ural outiett  for  water  at  high-water  season, 
If  any,  danger  of  fire  to  bulldliv>>  U  any,  an- 
ncqrance  of  trains  operating,  if  any,  incon- 
Toiiencft  of  private  crossing  because  of  Its 
locsti<m,  if  any,  damage  by  reason  of  tbe 
dunged  condition  of  tflalntllfs  private  road, 
if  any,  damage  by  reason  of  stagnant  pools. 
If  any,  and  Intorest  on  same  rince  the  taking 
of  said  land  at  the  rate  of  six  per  cent,  per 
■nnum." 

And  instructed  them  at  request  of  the  de- 
f aidant  as  follows: 

'*Tbe  jury  are  Instructed  that  in  determin- 
ing the  damages  to  be  assessed  In  favor  of 
tbe  plaintiff,  you  will  first  consider  what  the 
fair  market  value  of  the  land  actually  taken 
by  the  railroad  company  was  at  the  time  the 
d^endant  entered  upon  the  land  and  begun 
to  construct  Its  road,  about  two  years  ago; 
and,  second,  the  damage.  If  any,  sustained  to 
the  adjoining  land  of  the  plaintiff  by  reason 
of  the  constractlou  of  the  road  across  It  In 
determining  the  fair  market  value  of  the  land 
actually  taken  yon  will  be  governed  by  the 
price  at  which  you  believe  the  land  would 
have  sold  on  the  market  In  tbe  ordinary 
course  of  sale  at  the  time  the  defendant  en- 
tered upon  tbe  land  as  above  stated.  If  tbe 


owner  desired  to  sell  It  and  there  was  a  pur- 
chaser who  desired  to  buy  it.  In  determining 
the  market  value  of  the  land  you  are  war- 
ranted In  considering  In  connection  with  all 
the  other  evidence  In  the  case  the  location  of 
the  land.  Its  productive  qualities,  and  Its  rent* 
al  value.  Yon  are  Instructed  that  you  cannot 
consider  any  damages  caused  to  the  plain- 
tiff's property  by  the  probability  of  overflow 
caused  by  the  construction  of  defendant's 
roadbed  or  the  wagon  road  dump  on  plaln- 
tlCTs  land,  if  you  believe  that  such  overflows 
could  not  occur  except  through  an  unusual  or 
unprecedented  condition  or  rise  In  the  stream." 

The  Jury  retnmed  a  verdict  In  favor  of  the 
plaintiff  for  $1,250. 

The  defendant  moved  for  a  new  trial,  be- 
cause the  court  erred  in  allowing  plaintllt 
to  Introduce  In  evidence  the  questions  and 
answers  to  them  set  out  In  this  opinion  and 
Inclosed  In  brackets ;  and  because  the  court 
erred  In  giving  the  Instructions  aslced  for  1^ 
the  plaintiff. 

The  motion  was  overruled ;  Judgment  was 
rendered  according  to  this  verdict;  and  the 
defendant  appealed. 

No  exceptions  to  tbe  questions  and  answers 
mentioned  in  the  motion  for  a  new  trial  were 
reserved  in  the  bill  of  exceptions.  The  de- 
fendant objected  to  a  part  of  them,  but  be- 
fore the  court  ruled  upon  his  objection  with- 
drew it  until  later,  saying  It  would  reserve 
Its  right  therein.  But  It  never  renewed  It  un- 
less It  be  In  the  instruction  given  at  Its  re- 
quest, which  seems  to  apply.  Without  this 
testimony  the  damage  done  by  the  appropria- 
tion of  land,  by  tbe  division  of  the  farm  Into 
two  parts  of  inconvenient  shape,  by  the 
crossing  of  the  railroad  track,  and  by  the 
proximity  of  the  railroad  track  to  residence 
and  bam,  was  shown  by  the  undisputed  evi- 
dence, at  the  least  estimate  to  exceed  the 
amount  of  the  verdict  So  appellant  does  not 
have  any  cause  to  complain  on  this  account 
— the  admission  of  the  testimony  In  question. 

The  objection  to  the  Instructions  objected 
to  Is  to  these  words,  "the  lessening  of  value  by 
closing  of  natural  outlets  for  water  at  high* 
water  season.  If  any."  This  objection  Is  not 
tenable.  The  railroad  In  this  case  was  com- 
pleted across  appellee's  land  at  the  time  this 
action  was  commenced.  According  to  deci- 
sions of  this  court  damages  caused  by  such 
obstructions  before  the  bringing  of  an  action 
for  damages  on  account  of  the  appropriation 
of  land  for  the  building  of  a  railway  are  re- 
coverable In  such  action.  Springfield  A  Mem- 
phis Railroad  v.  Rhea,  44  Ark.  262;  Spring- 
field &  Memphis  Railroad  Co.  v.  Henry,  44 
Ark.  360;  Bentonvllle  Railway  Co.  v.  Baker,. 
45  Ark.  253;  Newgass  v.  Railway  Company, 
64  Ark.  145,  15  S.  W.  188;  St  U,  I.  M.  &  S. 
Ry.  Co.  V.  Anderson,  ffiS  Ark.  860,  85  8.  W. 
791. 

Judgment  affirmed. 
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FORTQ  et  aL  t.  CHAMBERLAIN. 
(Snpreme  Coart  of  Arkanau.  Jan.  S,  1910.) 

InSUSANCE  (I  70*)— INBUBANCB  C01IPAHI»— 

Receiver— AcTiawa  bt  Rsceivsb. 

Eirby's  Dig.  %  960,  aathorizes  any  creditor 
or  stockholder  of  an  msolvent  corporation  to 
institute  proceedlnzB  in  chancery  for  winding  np 
the  corporation,  whereopon  the  court  ahall  take 
charge  of  all  assets  and  distribute  tbem,  etc 
Acts  1906,  p.  48E^  provides  that  before  any  mu- 
tual Sre  insaranoe  company  shall  do  basliwn  it 
shall  file  sn  indemnity  l)ond  with  sureties,  con- 
ditioned for  the  payment  of  all  claims  under  an^ 
policy  issued  on  property  in  Arkansas,  and  if 
any  company  shall  not  reserve  SO  per  cent,  of 
its  premium  for  the  payment  of  losses,  the  State 
Auditor  shall  sue  on  the  bond  for  the  benefit 
of  the  policy  holders  to  recover  a  sum  sufficient 
to  Increase  the  reserve  to  such  00  per  cent. 
Held  that,  where  a  mutnal  fire  insurance  com- 
pany was  placed  in  tbe  hands  of  a  receiver  be- 
cause of  insolvency  and  there  bad  never  been 
any  improper  use  of  the  reserve  fand,  the  re- 
ceiver might  not  maintain  an  action  to  restrain 
policy  holders  from  suing  on  the  bond  on  tbe 
ground  that  claims  against  defendant  for  losses 
were  in  excess  of  the  total  assets  of  the  com- 
pfiny ;  the  liability  of  tbe  sareties  not  bein^  as- 
setfl  of  the  company  whidi  passed  to  the  receiver, 
and  be  not  being  entitled  to  ane  on  the  bond. 

[Ed.  Note.— For  other  caies,  see  Insurance, 
Dec  Dig.  {  7a*l 

Appeal  from  Pulaski  Ohancery  Cioart ;  John 
B.  Martlnean,  caianoellor. 

Action  by  Horace  Chamberlain  as  recetrer 
of  the  Commercial  Fire  Insurance  Company 
against  H.  W.  Forte  and  others.  From  a 
Judgment  In  favor  ct  plaintiff,  defendants 
appeal.  Reversed. 

Cannichael,  Brooks  &  Powers,  for  appel- 
lants. T.  N.  Robertson  and  Horace  Cham- 
berlain, for  appellee. 

Mcculloch,  C.  J.  The  commercial  Fire 
Insurance  Company,  a  mutual  fire  Insurance 
corporation,  was  by  order  of  the  Pulaski 
chancery  court,  at  the  Instance  of  certain 
creditors  and  stockholders,  on  allegations  of 
Insolvency,  placed  In  the  hands  of  a  receiver 
to  wind  up  its  assets  and  affairs,  and  appel- 
lee was  appointed  as  such  receiver.  Author- 
ity for  the  proceeding  Is  found  In  the  follow- 
ing statute :  "Any  creditor  or  stockholder 
of  any  Insolvent  corporation  may  Institute 
proceedings  In  the  chancery  court  for  tbe 
winding  up  of  the  affairs  of  such  corpora- 
tions, and  upon  such  application  the  court 
shall  take  charge  of  all  the  assets  of  such 
corporation  and  distribute  tbem  equally 
among  the  creditors  after  paying  the  wages 
and  salaries  due  laborers  and  employees." 
Section  950,  KIrby's  Dig.  The  corporation 
had  given,  and  prosecuted  Its  business  as  an 
Insurance  company  under,  certain  bonds  re- 
quired by  the  act  of  the  General  Assembly 
approved  April  24,  1905  (Acts  1905,  p.  489) 
entitled  "An  act  to  regulate  mutual  Are  In- 
surance companies."  Section  4  of  that  act 
provides  that  "before  any  such  company  or 
association  shall  do  business  In  this  state,  it 


shall  file  In  tbe  office  of  the  Auditor  of  State 
a  qualified  indemnity  bond  with  three  or 
more  sureties  or  with  a  surety  or  trust  com- 
pany authorized  to  do  buslnesa  in  this  state, 
to  be  approved  by  the  Auditor,  In  tbe  sum 
of  fifteen  thousand  dollars,  to  be  conditioned 
for  the  prompt  payment  of  all  claims  arising 
and  accruing  to  any  person  or  persons  dur- 
ing the  term  of  said  bond  by  virtue  of  any 
policy  Issued  any  such  company  or  as- 
sociation upon  any  property  In  Arkansas, 
whenever  the  same  shall  become  due,  and 
shall  faithfully  comply  with  and  perform  all 
and  singular  the  duties  and  obligations  im- 
posed upon  them  by  the  laws  of  the  atate." 
In  tbe  same  clause  It  Is  further  provided  that 
any  ancb  company  or  aflBodatlon  may  upon 
giving  an  additional  bond  In  the  anm  ot  f  10,- 
000,  conditioned  as  aforesaid.  Issue  nonas- 
sessable policies.  Sactlon  6  of  the  act  con- 
tains the  following  provlslan:  "Any  compa- 
ny or  association  o^anlsed  and  operating 
under  this  act  shall  reserre  not  less  than  flf- 
ts  per  centum  of  Its  premium  for  the  pay- 
ment of  losses  and  the  benefit  of  Its  policy- 
holders, and  such  reserve  shall  not  be  used 
for  any  other  purpose;  should  it  come  to 
the  knowledge  of  the  Auditor  of  State  that 
any  company  or  association  Is  not  complying 
with  this  provision.  It  ahall  be  tbe  duty  of 
the  Auditor  of  State  to  Institute  suit  on  the 
bond  mentioned  In  section  4  of  this  act,  In 
the  name  of  the  state  for  the  benefit  of  tbe 
policyholders  of  such  company  or  aasoda- 
tlon,  against  the  obligors  of  said  bond  In  any 
court  having  jurisdiction  thereof,  and  liabil- 
ity of  said  obligors  on  such  bonds  shall  be  In 
a  sum  sufiiclent  to  Increase  said  reserve  to 
an  amount  equal  to  fifty  per  c^tum  of  the 
premiums  received,  not  to  exceed,  however, 
the  sum  of  fifteen  thousand  dollars.**  It  Is 
therefore  seen  that,  according  to  the  terms 
of  the  statute  liability  on  the  bond  Is  for 
losses  sustained  by  policy  holders  on  proper- 
ty In  Arkansas,  and  also  for  a  sum  sufficient 
to  replace  any  deficit  in  the  reserve  of  50 
per  cent,  of  the  premiums  caused  by  the  un- 
authorized use  of  such  reserve  for  other  pur- 
pose than  the  payment  of  lossra,  the  action 
on  the  last-named  liability  to  be  Instituted 
by  the  Auditor  of  State. 

Appellants  were  policy  holders  on  property 
In  Arkansas,  and  sustained  a  loss  before  the 
insolvency  proceedings  were  Instituted,  and 
they  Instituted  an  action  at  law  against  said 
corporation  and  the  sureties  on  one  of  said 
bonds  to  recover  the  amount  of  their  said 
loss.  The  receiver  filed  a  petition  in  chan- 
cery court  praying  that  appellants  be  re- 
strained from  prosecuting  their  action 
against  the  sureties  on  said  bond,  and  the 
court  overruled  their  demurrer  to  the  peti- 
tion, and  rendered  a  decree  perpetually  re- 
straining tbem  from  prosecuting  said  action. 

The  petition  of  the  receiver  sets  forth  all 


'For  ottasr  sasss  sso  same  topla  and  section  NUUBBR  la  Dw.  *  Am.  Digs.  1W7  to  date.  4  Bsportw  lodaxaa 
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of  tbe  forcing  facts,  and  in  addition  It  1b 
alleged  therein  "that  tbe  only  assets  of  any 
appreciable  valne  of  the  defendant  company 
Is  the  liability  of  the  auretlra  on  the  above- 
mentloned  bond,  and  that  the  total  amount 
of  claims  against  defendant  for  losees  ac- 
cruing under  irallcles  Issued  by  it,  and  filed 
In  this  cause  by  Intervention,  Is  far  in  excess 
of  the  total  assets  of  said  defendant"   It  is 
not  claimed  that  any  part  of  the  required  re- 
serve of  fifty  per  cent,  was  ever  used  for  any 
other  purposes  than  the  payment  of  losses, 
or  that  there  exists  any  liability  on  the  bonds 
on  that  account.    The  decision  of  the  case 
turns  on  the  question  whether  the  liability 
of  the  sureties  on  the  statutory  bonds  to  hold- 
ers of  policies  on  property  In  Arkansas  for 
losses  Is  an  asset  of  tbe  Insolvent  corpora- 
tion which  passes  to  the  receiver,  and  wheth- 
er the  receiver  can  maintain  an  action  on 
the  bonds  to  enforce  such  liability.   The  lan- 
guage of  the  statute  hereinbefore  quoted  an- 
swers both  questions  against  the  contention 
of  appellees.  The  liability  on  the  bonds  is  to 
a  class  of  policy  holders  as  creditors,  and  is 
in  no  sense  an  asset  of  the  corporation.  The 
corporation  Is  principal  In  the  bonds  and 
conld  never,  under  any  circumstances,  main- 
tain any  action  thereon,  either  for  Itself,  Its 
stockholders  or  any  creditor,  not  even  the 
special  class  of  creditors  for  whose  benefit 
the  boods  were  given.  It  Is  true  that  the  re- 
ceiver for  an  Insolvent  corporation  is  the 
representative  of  the  creditors  and  stock- 
holders of  the  corporation  as  well  as  the  cor- 
poration itself,  but  only  to  the  extent  of  the 
assets  of  the  corporaUon,  and  not  for  the 
enforcement  of  collateral  liabilities  to  tbe 
creditors.    Jones  v.  Harris,  117  S.  W.  1077; 
BaUey  v.  O'Neal,  122  S-  W.  503.   '  While  the 
receiver  of  an  insolvent  corporation,"  says 
Mr.  High,  "is  thus  treated  as  the  r^resenta- 
tive  of  both  creditors  and  shareholders,  so 
far  as  any  beneficial  interest  Is  concerned, 
yet,  for  the  purpose  of  determining  the  na- 
ture and  extent  of  his  title,  be  la  regarded 
as  representing  only  the  corporate  body  it- 
self, and  not  Its  creditors  or  shareholders, 
being  vested  by  law  with  the  estate  of  the 
corporation,  and  deriving  his  own  title  un- 
der and  through  it    For  purposes  of  litiga- 
tion, therefore,  he  takes  only  the  rights  of 
the  corporation,  such  as  could  be  asserted  In 
Its  own  name,  and  upon  that  basis  only  can 
he  litigate  for  tbe  benefit  of  either  sharehold- 
er or  creditors  except  when  acts  have  been 
done  In  fraud  of  the  rights  of  the  latter,  but 
wblch  are  valid  as  against  the  corporation 
Itself,  in  which  case  he  holds  adversely  to 
the  corporation."   High  on  Receivers,  S  310. 

There  Is  a  distinction  between  this  case 
and  Jones  v.  Harris,  supra,  where  the  re- 
ceiver and  the  president  of  an  Insolvent  bank- 
ing corporation  sought  to  enjoin  creditors 
from  enforcUg  the  statutory  liability  of  the 
presidait  and  secretary  on  account  of  their 
Mlare'to  file  the  annual  statement  required 
by  itatiit&  There^  the  liability  of  those  of- 


ficers to  creditors  was  an  nnllmited  one, 
whilst  in  the  present  case  the  liability  is 
limited  to  the  amount  of  tbe  twnd.  But  this 
distinction  does  not  operate  to  the  advan- 
tage of  the  receiver  In  his  assertion  of  the 
right  to  enforce  liability  on  the  bond  for  the 
benefit  of  creditors,  where  the  liability  is 
limited,  as  in  the  present  case,  to  a  certain 
amount  and  to  a  certain  class  of  creditors, 
the  sureties  on  the  bond,  or  those  creditors 
who  are  entitled  to  share  In  the  amount  to 
be  recovered  on  the  bond,  might  Insist  that 
the  liability  be  enforced  In  a  court  of  equity 
where  a  multiplicity  of  suits  could  be  avoid- 
ed, and  the  amount  to  be  recovered  could  be 
distributed  among  those  entitled  to  share. 
Hornor  v.  Henning,  93  U,  S.  228,  23  L.  Ed. 
879.  But  this  is  of  no  concern  to  the  receiv- 
er, who  In  no  event  can  enforce  tbe  liability 
nor  be  a  necessary  party  to  the  suit  to  en- 
force IL  In  Bailey  v.  O'Neal,  supra,  we  held 
that  an  action  against  tbe  directors  of  an  In- 
solvent corporation  for  intentional  neglect 
to  perform  the  duties  required  of  them  by 
statute  could  be  maintained  by  creditors  of 
tbe  corporation.  It  was  insisted  by  the  de- 
fendants in  that  case  that  the  action  could 
be  maintained  only  by  the  receiver  of  Uie 
corporation. 

The  only  decision  of  this  court  which 
would  appear  to  be  In  any  degree  against  the 
conclusion  now  expressed  is  In  the  case  of 
Com  V.  Skillern,  75  Ark.  148,  87  S.  W.  142, 
where,  under  a  statute  prescribing  that,  "If 
the  capital  stock  of  any  such  corporation  shall 
be  withdrawn  and  refunded  to  the  stockhold- 
ers before  the  payment  of  all  the  debts  of  the 
corporation  for  which  such  stock  would  have 
been  liable,  the  stockholders  of  such  corpora- 
tion shall  be  liable  to  any  creditor  of  such  cor- 
poration, In  an  action  founded  on  this  statute, 
to  the  amount  of  tbe  sum  refunded  to  them 
respectively"  (Klrby's  Dig.  S  861),  a  receiver 
was  permitted  to  sue  for  capital  Improperly 
withdrawn  by  stockholders.  The'  effect  of 
that  decision  was  to  hold  the  capital  wrong- 
fully withdrawn  to  be  assets  of  the  corpora- 
tion. Tbe  distinction  between  tbe  two  classes 
of  cases  Is  quite  clear.  High  on  Receivers, 
Sg  315,  320,  321 ;  Minnesota  Thresher  M.  Co. 
V.  Langdon,  44  Minn.  37.  46  N.  W.  310; 
Minneapolis  Baseball  Co.  v.  City  Bank,  66 
Minn.  441,  69  N.  W.  331,  38  L.  R.  A.  415. 
The  decision  In  Com  v.  Sklllem,  supra,  has 
no  controlling  force  In  the  present  case,  for 
here  the  liability  of  the  sureties  on  the  bond 
Is  purely  collateral,  and,  as  has  already  been 
stated,  In  no  sense  an  asset  of  the  corpora- 
tion. The  conclusion  we  reach  Is  In  accord 
with  the  weight  of  authority.  Runner  v. 
Dwlgglns,  147  Ind.  238,  46  N.  E.  580,  36  L. 
R.  A.  645;  Colton  v.  Mayer,  90  Md.  711,  45 
AU.  874,  47  L.  R.  A.  617.  78  Am.  St.  Rep. 
456;  Jacobson  v.  Allen  (C.  C)  12  Fed.  454; 
Famsworth  v.  Wood,  91  N.  T.  308;  Atty. 
Gen.  V.  AU.  Mut  L.  Ins.  Co.,  100  N.  T.  279, 
8  N.  B.  198 :  Wincock  v.  Turpin,  96  IlL  135 ; 
Toung  T.  Stevenson,  180  111,  608,  64  N.  B. 
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562,  72  Am.  St  Rep.  286;  Minneapolis  Baae- 
tiaU  G&  T.  Cit7  Bank,  66  Minn.  441,  60  N.  W. 
831,  38  H  R.  A.  415;  Fonrth  Nat.  Bank  t. 
FrancUyn,  120  U.  &  747,  7  Sup.  Ct  767,  30 
L.  Ed.  826 ;  Parker  t.  Carolina  SavlngB  Bank, 
63  S.  a  683,  81  S.  B.  678,  69  Am.  St  Bep. 
888. 

The  Stipreme  Conrt  of  Indiana,  In  Runner 
T.  Dwlggina,  supra,  states  tbe  correct  mle. 
we  tblnk,  as  follows :  "Neither  a  rectiver,  an 
assignee  In  bankruptcy,  nor  an  assignee  un- 
der a  Tolnntatj  general  assignment  for  the 
benefit  of  creditors,  each  of  whom  repre- 
sents creditors  as  well  as  the  InsolTmt,  ac- 
quires an7  right  to  enforce  a  ccdiateral  ob- 
ligation i^Ysn.  to  a  creditor  or  to  a  body  of 
creditors  a  third  person  for  the  payment 
of  the  debts  of  the  Insolvent"  Preds^  the 
same  language  was  used  by  Judge  Wallace  In 
his  opinion  In  Jacobson  t.  Allen,  supra. 

In  Minneapolis  Basebalt  Ga  t.  City  Bank, 
supra,  the  conrt  said :  "The  right  of  the  re- 
ceiver, representing  the  creditors,  to  recover 
the  capital  so  glv»  away  rests  upon  the 
same  basis  as  does  bis  rl^t  to  recover  any 
other  property  disposed  of  by  the  corporation 
in  fraud  of  creditors.  But  there  Is  no  anal- 
ogy between  such  an  action  by  the  receiver 
to  reclaim  assets  at  one  time  belonging  to 
the  corporation,  which  it  has  fraudulently 
transferred,  and  an  action  to  enforce  the  In- 
dividual or  double  liability  of  the  stockhold- 
er for  the  debts  of  the  corporation.  Such 
liability  sustains  the  relation  of  surety  for 
the  debts  of  the  corporation ;  hence,  from  its 
very  nature,  It  is  not,  and  never  can  be,  an 
asset  of  the  corporation." 

Learned  counsel  for  appellee  rely  mainly  up- 
on B.  &  A.  R.  Co.  T.  Mercantile  Trust  &  Dep. 
Co.,  82  Md.  635,  34  Atl.  778.  which  is  claimed 
to  be  an  analogous  one  In  favor  of  their  con- 
tention as  to  the  right  of  the  receiver  to  sue 
on  a  collateral  obligation  for  the  benefit  of 
creditors.  That  case  Is,  however,  totally  dif- 
ferent from  this.  There,  the  company  had, 
whether  as  a  voluntary  act  or  In  compliance 
with  a  statutory  requirement  the  court  found 
It  necessary  to  determine,  placed  in  tbe  hands 
of  the  Treasurer  of  State  guaranty  funds  for 
the  benefit  of  policy  holders,  and  a  court  of 
equity  ordered  the  State  Treasurer  to  sur- 
render these  funds  to  the  receiver  for  dis- 
tribution among  the  creditors.  The  funds  In 
question,  though  deposited  as  a  guaranty 
fund  to  creditors,  were  nevertheless  an  asset 
of  the  corporation,  and  were  properly  placed 
In  the  hands  of  the  receiver  for  distribution 
among  the  creditors  found  to  be  entitled 
thereto.  The  ground  of  that  decision  Is  that 
the  deposit  was  an  asset  of  the  corporation 
and  a  trust  fund  for  the  ben^t  of  creditors, 
and  therefore  the  proper  subject  of  equitable 
control  and  distribution.  No  analogy  exists 
between  that  case  and  the  present  one. 

As  we  have  already  mentioned  there  is  no 
allegation  of  any  Improper  use  of  any  of  the 


reserve  of  60  per  cent  of  flie  premiums,  so 
as  to  confer  a  right  ot  actl<m  om  tbe  bonds  in 
that  regard.  But  If  that  were  alleged,  and 
If  It  be  conceded  that  the  recdver  racceeda 
to  the  right  of  action  conferred  by  statute 
upon  the  Auditor  of  State  for  the  recovery  of 
a  sum  sufficient  to  restore  the  reserve,  still 
that  would  not  give  the  receiver  the  right  to 
recover  and  dtetrlbute  the  full  amount  of  the 
bonds.  He  could  only  recover  the  sum  nec- 
essary to  restore  the  Improperly  depleted  re- 
serve We  conclude,  therefore,  fliat  the  de- 
cree of  the  diancellor  Is  emmeoua,  so  it  is 
reversed  and  the  petition  of  the  receiver  Is 
dlamiased. 


Iin)nSTRIAI(  MITT.  INDBMNITT  00. 
ARMSTRONG. 
(Soprems  Court  of  Arimnsas.  Jan.  8,  IftlOJ 

1.  AfFBAX.  and  ElBOB  (I  295*>— RESEBVATIOlf 

OF  Qnxsnon  Bblow  —  Motion  rc«  New 

Tbiai,. 

As  tbe  error  In  making  a  judgment  include 
tlie  penaltv  and  attorney's  fee  appeared  in  tbe 
Jnd^ent  Itself,  motion  for  new  trial  was  un- 
necessary to  bring  It  to  the  attentloa  of  tbe  ap- 
pellate court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1704 ;  Deo.  Dig.  f 295.«] 

2.  INSUBANCN  (I  066*)— Actions— Recotebt 
OF  Penalty  and  Attobhkt's  Fees. 

Where  plalntilf  In  an  action  against  an  in- 
surance company  did  not  recover  the  full  amount 
demanded,  it  was  error  to  add  a-  penalty  and  at- 
torney's fees  to  the  Judgment 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Dec  Dig.  S  666.*] 

Appeal  from  Circuit  Court  Garland  Coun- 
ty; W.  H.  Evans,  Judge, 

Action  by  Bettie  Armstrong  against  the  In- 
dustrial Mutual  Indemnity  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed,  and  Judgment  rendered. 

Appellee  sued  appellant  in  Justice  conrt  on 
certain  acctdmt  insurance  policies.  In  ber 
complaint  she  asked  for  Jodgmoit  for  $70 
and  intn«st  also  |10  per  week  during  con- 
tinuance of  dlBal)iIlty,  and  for  12  per  cent 
penalty  and  attorney's  fees.  She  obtained 
judgment  In  the  Justice  court  And  mx  ap- 
peal by  appellant  to  the  circuit  court,  appel- 
lee again  ol)talned  Judgment  in  the  earn 
of  130,  and  also  12  per  cent  penalties  and 
|15  for  an  attorney's  fee.  Appellant  moved 
to  modify  this  Judgment  by  eliminating  the 
amount  recovered  as  penalty  and  attorney's 
fee.  The  court  overruled  the  motion  and 
judgment  was  entered  for  the  $30  and  for 
the  penalty  and  attorney's  fe&  Appelant 
appeals  from  that  part  of  the  Judgment  for 
the  penally  and  attorney's  fee;  The  amount 
demanded  of  the  company  was  fTO  and  $10 
per  week  during  the  continuance  of  her  dl»> 
ability.  Tbe  Jury  returned  a  verdict  for  $30; 

Jas.  S.  Hogne  and  Calom  T.  Gotham,  tor 
appellant  B.  G.  Davles,  for  app^ee. 
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WOOD.  J.  (after  stating  the  facts  as 
aboTe).  The  coart  erred  In  rendering  judg- 
ment for  the  penalty  and  attorney's  fee. 
The  error  appeared  In  the  judgment  A  mo- 
tion for  new  trial  was  therefore  unnecessary 
to  bring  it  to  the  attention  of  this  court 
Oates  T.  School  District,  57  Ark.  370,  21  S. 
W.  1000.  38  Am.  St  Rep.  249;  Norman  T. 
Fife,  61  Ark.  33,  31  S.  W.  740. 

The  gnestlon  here  Involved  Is  ruled  by  the 
decision  of  this  court  In  the  recent  case  of 
Pacific  Mutual  Life  Ins.  Go.  v.  Carter,  123 
S.  W.  384^  The  judgment  for  penalty  and 
attorney's  fee  is  reversed,  judgment  Is  en- 
tered here  for  ai^llee,  In  the  sum  of  $30, 
and  appellee  wlU  pay  the  costs  of  this  ap- 
peal. 


KINO  BLACK. 
{Supreme  Court  of  AAansas.   Dec.  IS,  1900.) 

1.  Appeaz.  aud  Ebboi  (S  1002*)— Bstiew— 
CoNFLiomra  Bvidikob. 

Where  the  jury  under  nvper  InstmctiooR 
passes  npon  conflicting  erMUiee,  their  verdict 
IS  {MndDsive. 

fSSd.  Mote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  3835;  Dec  Dig.  i  1002.*] 

2.  Affbai.  and  Eu<»  (I  288*)— Pbubzita- 

TTOH  OF  GaOUHDS  OW  BXVIBW— MOTIOirs  JOB 

Nkw  Trial. 

Error  In  excluding  evidence  cannot  be  con- 
sidered where  tlie  ezclnslon  is  not  made  a 
croand  of  motion  for  new  trlaL 

rBM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 16»1 ;  Dee.  Dig.  I 

3.  ApPSAI.  AlTD  EtaXM  Q  609*)  —  Beoobo  — 

Tbanscbipt. 

Error  in  giving  an  instmctlon  will  not  be 
considered  where  toe  transcript  does  not  show 
that  it  was  given. 

[ESd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i|  2828,  2830;  Dec.  Dig.  i 
60».*] 

4.  RkPUTIH  (i  91*>— TSIAZ/— iNSTBUCnOVB. 

In  replevin  to  recover  a  mule^  where  It 
was  shown  that  he  was  sold  by  plaintiff  upon 
the  condition  that  the  title  remain  in  bim  nntU 
the  purchase  price  was  paid,  and  plalntifTs 
right  to  recover  was  denied  only  upon  tbe 
groond  tluit  the  porchaae  price  had  been  paid, 
the  question  of  payment  was  In  Isine  In  tbe 
case,  and  it  was  not  error  to  Inatmct  that,  if 
there  was  anything  due  on  the  mole,  the  verdict 
most  be  for  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  S!  854,  356;  DecTbig.  $  91.*] 

Appeal  from  Circuit  Court,  Lafayette  Coun- 
ty ;  Jacob  M.  Carter,  Judge. 

Action  by  Dick  Black  against  Daniel  War- 
ren, in  which  P.  L.  King  Interpleaded,  and, 
on  the  death  of  Daniel  Warren  pending  the 
suit,  was  ai^lnted  administrator  ad  Uton 
for*  him.  From  a  judgment  for  plaintiff, 
King  appealed.  Affirmed. 

D.  U  King;  tor  appelant  Warren  & 
Smltli,  tm  appdlesL 

HART.  J.  IMdL  Blade  bnm^t  salt  In  re- 
plerln  In  a  jtntlce  of  the  peace  conrt  against 
Daniel  Warren  to  recover  possession  of  an 


Iron  gray  mule,  valued  at  |9(k  The  plaintiff 
gave  bond  as  required  by  the  statute,  and 
the  sheriff  took  charge  of  the  mule.  There- 
upon the  defendant  gave  a  cross-bond,  and 
r^alned  possession  of  the  mole.  D.  L. 
King  interpleaded  for  the  mule.  A  trial  was 
had.  which  resulted  In  a  verdict  and  judg- 
ment for  the  interpleader.  The  plaintiff  ap- 
pealed to  the  circuit  court  In  the  circuit 
court  the  death  of  Daniel  Warren  was  sug- 
gested and  admitted.  D.  L.  King  was  ap- 
pointed administrator  ad  litem,  and  the  suit 
revised  in  his  name  as  such  administrator. 

The  trial  in  the  circuit  conrt  resulted  in 
a  verdict  for  the  plaintiff  in  the  sum  of  fSO. 
From  the  judgment  rendered  on  the  verdict 
an  appeal  has  been  taken  to  this  court  The 
principal  contention  of  appellant  Is  that  the 
verdict  Is  not  supported  by  the  evidence. 
The  undisputed  facts  show  that  Dick  Black 
sold  the  mule  In  controversy  to  Daniel  War- 
ren with  the  understanding  that  the  title 
was  not  to  pass  to  Warren  until  he  had 
paid  for  It  The  sale  was  made  In  January. 
1904,  and  during  that  year  Warren  traded  at 
the  store  of  Black.  Some  time  In  the  fall 
Warren  delivered  to  Black  five  bales  of  cot- 
ton. The  testimony  of  aK>cllant  tends  to 
show  that  the  cotton  was  received  by  Black 
as  payment  In  full  both  of  his  account  and 
of  the  purdiase  price  of  the  mule.  The  tes- 
timony of  appellee  tends  to  show  that  the  cot- 
ton was  delivered  to  him  to  be  held  for  a  raise 
In  price,  and  that,  when  sold,  the  proceeds 
were  to  be  applied  first  to  the  payment  of 
Warren's  store  account;  that  the  five  bales 
of  cotton  were  small,  and  that,  when  sold, 
they  were  hardly  sufficient  to  pay  tbe  store 
account  of  Warren ;  that  It  was  agreed  that 
the  proceeds  of  the  cotton  should  be  applied 
to  the  payment  of  the  store  account;  that 
Warren  was  given  permission  to  retain  the 
possession  of  the  mule  for  another  year. 
D.  L.  King  claimed  the  possession  of  the 
mnle  by  virtue  of  a  mortgage  executed  to 
him  by  Warren.  Tbe  Jury  under  proper  In- 
structions of  the  court  have  passed  upon 
this  conflict  In  the  evidence,  and  their  ver- 
dict Is  conclusive  upon  us. 

Counsel  for  appellants  also  rely  for  a  re- 
versal upon  the  failure  of  the  court  to  allow 
Abble  Warren,  the  widow  of  Daniel  Warren, 
decessed,  to  testify,  but  he  did  not  embody 
his  objection  to  tbe  ruling  of  the  court  In 
his  motion  for  a  new  trial,  and  nnder  the 
settled  rules  of  tbe  conrt  It  cannot  be  con- 
Blda«d  on  appeal.  Error  In  exdndlng  evi- 
dence is  waived  by  failure  to  nuke  the  ex- 
clusion a  groond  of  motion  for  new  trial. 
St  D^  L  M.  ft  So.  By.  Go.  V.  Desbraig,  63 
Ark.  44d,  89  8.  W.  200;  Ince  v.  State.  77 
Ark.  418,  88  a  W.  818;  Olbba  t.  Dickson, 
88  Ark.  lOT. 

One  of  tbe  appellantfa  grounds  for  a  new 
trial  Is  "because  the  court  erred  In  giving 
Instruction  reanested  by  the  plaintiff,  that 
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If  there  Tras  anjUilDK  doe  on  the  male,  they 
most  find  for  the  plalnttif."  The  objection 
ia  not  well  taken  because  the  transcript  does 
not  show  that  any  Instmctloa  was  given  at 
the  request  of  the  plaintiff.  Besides,  there 
was  no  error  In  it  The  tmdlsputed  evidence 
shows  that  the  mule  was  sold  by  Black  to 
Warren  with  the  distinct  understanding  that 
the  title  should  remain  In  the  vendor  until 
the  purchase  price  was  paid;  and  that  the 
only  ground  upon  which  plaintiffs  right  of 
recovery  was  sought  to  be  defeated  was  that 
Warren  had  paid  for  the  mule  by  delivering 
to  Black  certain  bales  of  cotton.  The  ques- 
tion as  to  the  payment  of  the  purchase  price 
of  the  mule  was  the  only  disputed  issue  of 
fact;  hence  there  was  no  error  In  giving  the 
Instruction.  Falsst  v.  Waldo,  57  Ark.  270, 
21  S.  W.  436;  Black  v.  Roberson,  87  Arit. 
641,  112  S.  W.  402. 

We  find  DO  error  in  the  record,  and  the 
judgment  will  be  afllrmed. 


SOBOOL  DIST.  NO.  4  v.  SCHOOI.  DIST. 

NO.  84. 

(Supreme  Court  of  Arkansas.    Jan.  8,  1910.) 

1.  Schools  ahd  School  Disteictb  (f  102*)— 
Public  Schools— Taxatiok— Statutes. 

Where  a  county  court,  as  empowered  by 
Klrby's  Dig.  S§  7639-7644,  transferred  the  chil- 
dren and  school  tax  of  J.  from  one  district  to 
anotlier,  this  did  not  effect  a  transfer  of  the 
land  of  J.,  since  this  wonld  amount  to  a  cliange 
In  the  bonndaries  of  the  districts,  a  thing  ac- 
complished by  an  entirely  different  proceedinj 
provided  for  by  Klrby's  Dig.  fiS  7540-7544,  so 
that  the  school  tax  on  the  property  of  a  rail- 
road which  subBeguently  acquired  a  rieht  of  way 
and  bailt  its  road  across  the  land  of  J.  belonged 
to  the  district  in  which  the  land  was  physically 
located,  and  an  order  of  the  county  court  trans- 
ferring Buch  tax  to  the  other  district  would  be 
void. 

S3d.  Note.— For  other  cases,  see  Schools  and 
ool  Districts,  Dec.  Dig.  i  102.*] 

2.  SOBOOLB  AND  SCHOOL  DXSTBICTS  (|  107*)— 

Taxes— Injun  cnoH. 

Elquity  may  restrain  the  illegal  collection 
of  school  taxes  under  such  void  order,  since,  if 
the  tax  was  paid  over  and  spent  the  district 
to  wUdi  It  jffoperly  belonged  would  be  remedi- 
less. 

[Eid.  Note.— For  other  cases,  see  Schools  and 
School  DUtrlcU,  Cent.  Dig.  S  255;  Dec.  Dig. 
I  107.*] 

8.  TaXATIOH  (i  145*)— lilABIUTT  Or  PEBSORS 
AffD  PBOPEBTT—BaILBOADS— RIGHT  OT  WaT 
AMD  TBACTB. 

Although  a  railroad  company  acquires  only 
an  easement  over  land,  the  fee  remaining  in  the 
orl^nai  owner,  the  two  property  rights  are  sep- 
arate and  distinct,  and  are  separately  taxed. 

[E<d.  Note.— Fot  other  cases,  see  Taxation^ 
Cent  Dig.  {  252;  Dec.  Dig.  I  145.*] 

Appeal  from  Boone  Chancery  Court ;  T.  H. 
Humphreys,  Chancellor. 

Suit  School  District  No.  84 'against 
School  District  No.  4.  From  a  decree  for 
plaintiff,  d^endant  amwals.  Affirmed. 

X  W.  8t(HT.  foe  appellant  Ouy  L.  Trim- 
ble, for  wpdlee. 


Mcculloch,  C.  J.  This  is  a  ccmtroversy 
between  two  school  districts  of  Boone  coun- 
ty, No.  84  and  No.  4,  ovor  the  district  school 
tax  assessed  against  the  St.  Louis,  Iron 
Mountain  Railway  Company  on  Its  roadbed 
and  right  of  way  located  within  the  teni- 
torfal  bonndaries  of  the  first-motioned  dis- 
trict. J.  C.  Jones  resided  within  the  bounds 
of  District  No.  84,  and  owned  a  tract  of 
land  therein.  During  the  year  1888^  he  oli- 
talned  an  order  of  the  county  court  for  edu- 
cational purposes  transferring  his  children 
and  district  school  tax  to  District  No.  4, 
which  was  an  adjoining  district  Subse- 
quently the  railway  company  constructed  its 
railroad  through  district  No.  84,  and  over 
and  through  Jones*  land,  after  having  con- 
demned and  paid  for  a  right  of  way  over 
the  land.  In  1906  the  county  court  made 
an  order  reciting  the  former  order  transfo'- 
rlng  Jones*  children  and  school  tax  to  Dis- 
trict No,  4,  and  directed  that  the  school  tax 
assessed  in  District  No.  84  against  the  rail- 
road property  be  changed  to  tiie  other  dis- 
trict and  paid  over  to  the  use  of  the  otber 
district  Dtotrlct  No.  84  Instttnted  the  pres- 
ent action  in  the  cbancexy  court  to  retrain 
the  enforcemrat  ot  the  ordw  of  the  county 
court  and  the  consequent  dlversiim  of  the 
school  tax  bdonging  to  fliat  district  The 
court  rmdered  a  decree  In  favw  of  plaintiff, 
and  d^endant  aN»ealed. 

The  effect  of  tlie  first  order  at  the  county 
court  was  merely  to  transfer  the  laiildren  of 
Jones  and  his  district  school  tax  to  an  adr 
joining  ^strict  for  educational  purposes. 
Klrby's  DIfr  iS  7639-7044.  The  order  did 
not  have  the  effect  of  transferring  the  land 
owned  by  Jones  from  one  district  to  another, 
nor  of  changing  the  boundary  lines  of  the 
district  BO  as  to  exdnde  It  from  the  ciA  dis- 
trict and  include  It  In  the  new.  A  totally 
different  method  ot  procedure  la  provided  hj 
statute  in  case  of  proposed  dianges  In  the 
boundaries  ot  school  dlstrlctB.  Klrby's  Dig. 
II  75M;  TC44.  Any  change  In  the  ownership 
of  the  pn^wty  taxed  released  tiie  sdiool 
tax  levied  thweui  from  the  further  opera- 
tion of  the  court  order  transferring  Jones* 
(diUdren  and  school  tana  to  another  district, 
and  left  it  free  to  be  assessed  in  the  sduMl 
district  wherein  it  was  altnated.  Thongh  the 
railway  company  acquired  only  an  easement 
over  the  land,  the  fee  remaining  In  the  orig- 
inal ownw,  the  pn^>erty  rights  of  the  rail- 
way company  were  separate  and  distinct 
from  the  owner  of  the  fee,  and  are  separate- 
ly taxed.  The  assessmoit  for  taxation  of 
the  propOTty  rights  of  Ute  railway  compviy 
In  School  District  No.  84  was  not  affected  by 
the  prior  trantfer  of  J<»ieS'  sdioid  tax,  levied 
on  the  land  out  of  wbldi  the  railway  com- 
pany's easement  was  carved.  It  follows 
therefore,  that  the  school  tax  of  the  railway 
comjtany  was  properly  assessed  In  District 
No.  84,  and  the  order  of  tte  county  court 
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chanebiff  It  to  the  other  district  was  Toid. 

We  are  also  of  the  opinion  that  a  court  of 
equity  had  Jurisdiction  to  restrain  the  ille- 
gal diversion  of  the  sdiool  tax.  If  the  tax 
should,  pursuant  to  the  void  order  ctf  the 
cotmty  court  be  paid  over  to  the  credit  of 
the  other  district  and  spent,  the  district  to 
whictk  It  ir(4>erly  belonged  would  be  remedi- 
leaa.  Tbe  r«ned7  at  law  la  not  complete, 
and  a  conrt  of  equity  sbottld  Interfere  to 
glre  appropriate  reliet 

The  decree  la  affirmed. 


ST.  LOUIS  SOlTTHWSSTEXtN  BT.  00.  T. 
BUBDa 

(Snpieme  Ooort  of  Aikanaas.    Jan.  S,  1910.) 

1.  Master  and  Sbbtant  (S  270*)— MAsm'a 

lOABIIJTT  FOB  iKJUBUfl  TO  SBBVAHT— AO- 
TIOITB  —  ETIDBirCS  —  WSIOBT  AITD  Sum* 

cie:sct. 

Id  an  aetlm  for  Injuxiei  to  a  zallroad  cat 
carpenter  from  the  act  of  a  frilow  servant  la 
allowing  a  brake  i4ate  to  fall  upon  him,  evidence 
htUl  to  sQfitaiD  a  finding  that  the  fdlow  serv- 
ant was  negligeDt. 

TEld.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  I  079;  Dec  Dig.  I  270.*] 

2.  Mabikb  ahd  Sbsvaht  (I  281*)— Mabxeb'b 

IjABIUTT  rOB  IHJUBIBS  TO  SEBVAITr— AC- 
TIONS —  EVIDBNCB  —  Wktoht  awd  StTPn- 
CIKNCT. 

Ju  an  acdon  for  injaries  to  a  railroad  car 
carpenter  from  the  act  ol  a  fellow  servant  In  al- 
lowing a  brake  plate  to  fall  upon  him,  evidence 
held  to  sustain  a  finding  that  he  was  not  negli- 
gent bimselL 

IWd.  Note.— For  other  cases,  era  Master  and 
Servant,  Gent  Dig.  {  987 ;  Dec  Dig.  {  281.*] 

3.  IftAsm  AND  SKBVAirr  (|  291*)— Mabtcb's 
LiABiurr  roa  Irjubibb  to  BBBrANx— Ac- 

TIOKS— INBTBUCTIONS. 

In  an  action  for  injuries  to  a  railroad  car 
carpenter,  the  conrt  properly  instructed  that,  as 
plamtiff  alleged  be  was  injured  by  the  negligence 
of  a  fellow  woifanan  in  permitting  a  bralce  plate 
to  fall  npon  him,  In  order  to  recover,  be  must 
prove  by  a  preponderance  of  the  evidence  that 
his  injary  waa  caused  by  the  negligence  of  tbe 
fellow  workman  in  the  manner  alleged. 

[EJd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  IS  1130,  U37;  Dec.  Dig.  S 

aw.*] 

4.  Mabteb  and  Sebtakt  a  206*)— Mastkb's 
ijABiLrrT  rOB  Iiuttbibb  to  Sebvant  — Ac- 
tio rs— I  nstruotioks. 

In  an  action  for  iojarles  to  a  r^Iroad  car 
carpenter,  alleged  to  have  been  caused  by  the 
neg^genee  of  a  fellow  servant,  the  court  prop- 
erly- instracted  that  it  was  the  dnty  of  an  em- 
ploy£  to  exercise  ordinary  care  In  Uie  perform- 
ance of  his  work ;  and.  If  his  failure  to  do  so 
contributed  in  any  degree  to  an  Injniy  to  him* 
■elf,  be  cannot  zecoveT  therefor,  even  tlioi«h  the 
master  or  fellow  servant  were  negligent. 

rBd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1180,  1181;  Dec.  Dig.  { 
296.*] 

5.  MA9TEB  AND  SBRVANT  (}  296*)— MaSTEB'S 

Xjabujtt  roB  Ihjubibs  to  Sbbtant— Ac- 
noNB— iNSTBDonons. 

In  an  action  for  Injaries  to  a  railroad  car 
carpenter  allied  to  have  been  caused  the 
negligence  of  a  fellow  servant  In  allowing  a 
brake  irfate  to  Hll  upon  him,  It  waa  proper  to 


instruct  that  If  a  preponderance  of  the  evidence 
showed  tliat  plaintiff,  In  asslsttng  bis  fellow 
woiker  to  take  from  the  car  the  iron  brake  plate, 
did  not  exercise  ortlioary  prudence  and  care  un- 
der the  circumstances,  and  his  want  of  care  con- 
trilMited  to  bis  injury,  then  the  verdict  should 
be  for  defendant 

[Ed.  Note^ — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  1 1181 ;  Dec.  Dig.  S  296.*] 

6.  MAsrrBB  and  Sbbtant  (|  229*)— Masieb's 

LtABTLlTT  FOB  I K JURIES  TO  SlBTANT- AC- 
TION»~lNBTBUCnONS— "CONTBIBTTOBT  NlO- 

UQENCB." 

In  an  action  for  injuries  to  a  railroad  car 
carpenter,  an  instruction  defining  contributory 
negligence  as  the  want  of  ordinary  -care  on  the 
part  of  tiie  party  lojored,  or  the  want  of  such 
care  as  an  ordinarily  prudent  person  would 
have  exeiciaed  under  umUar  drenmstances,  waa 
proper. 

[Ed.  Xote.— For  other  cases,  see  Master  and 
Servant  Cent.  Dig.  H  674,  683;  Dec  Dig.  | 
220.*] 

7.  Mastkb  and  Sbbtant  (|  216*)— IfAnn'g 

LlABILirr  FOB  iNJtJBIES  TO  SBBTANT— FXL* 

LOW  8EBVANT&— Coiuion  Law. 

Under  the  common  law,  a  master  was  not 
respcmsible  for  injuries  to  a  servant  caused  by 
tbe  negligence  of  a  fellow  servant;  this  tieing 
considered  one  of  the  risks  Incident  to  the  serv- 
ice, and  assumed  by  the  servaat 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  §  567;  Dec  Dig.  |  216s*] 

8.  Masteb  and  Sbbtant  (|  216*)  —  Fellow 
Servant  Buu— Absuuftion  or  Risk. 

Under  Acts  March  8,  1007  (Acts  1907,  p. 
162)  I  1,  making  railroads  liable  for  injury  to 
servants,  caused  by  negligence  of  fellow  serv- 
ants, the  same  as  if  the  negligence  was  the  act 
of  the  master,  a  servant  of  a  railroad  comitany 
does  not  anume  the  risk  of  injury  from  the 
negligence  of  a  fellow  servant,  since  it  cannot 
be  said  that  he  assumes  the  lUik  oit  Injnry  from 
negligent  acts  of  the  master. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Gent  Dig.  |  S67;  Dec.  Dig.  f  216u*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty ;  Antonio  B.  Grace,  Judge. 

Action  by  John  M.  C  Bnrdg  against  the 
St.  Louis  Southwestern  Railway  Company. 
Judgment  for  plaintiff  and  defendant  ap- 
peals. Affirmed. 

S.  H.  West  and  Bridget.  Wooldrldte  ft 

Oantt,  for  ai^llant 

FRAUENTHAL,  J.  J.  M.  C.  Burdg,  the 
plaintiff  below.  Instituted  this  suit  against 
the  St  Louis  Southwestern  Railway  Compa- 
ny to  recover  damages  for  injuries  which  he 
allied  that  be  received  while  in  the  employ- 
ment of  the  defendant  as  a  car  carpenter. 
On  October  24,  1007,  plaintiff  was  In  tbe  em- 
ploy of  the  defendant  as  a  car  carpenter* 
and  was  engaged  In  the  duty  of  taking  a 
brake  rod  off  of  a  btn  car  for  tbe  purpose  of 
repairing  the  car.  Another  onployA  of  the  de- 
fendant was  at  the  time  engaged  at  work  mi 
the  top  of  the  car  In  loosening  a  heary  Iron 
brake  plate  which  IncalMd  the  brake  rod. 
The  plaintiff  was  on  the  ground,  and  in  the 
performance  of  his  work  was  lifting  tbe 
brake  rod  out  ot  a  socket  so  as  to  lower  It. 
when,  as  plaintiff  allied,  tbe  emplogrfi  on 
the  tap  of  the  car  n^llgently  and  carelessly 
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suffered  and  pennltted  the  brake  plate  to 
drop  or  slide  down  the  brake  rod  from  the 
top  of  the  car  upon  the  platotUTs  right  hand, 
and  thereby  breaking,  wounding,  and  perma- 
nently disabling  his  hand.  The  defendant 
admitted  the  employment  of  the  plaintiff,  but 
denied  all  other  allegations  of  the  complaint, 
and  pleaded  contributory  n^ligence  and  as- 
sumed risk  on  the  part  of  the  plaintiff  as  a 
defense  to  his  recovery.  The  evidence  on 
the  part  of  the  plaintiff  tended  to  prove  that 
the  end  of  the  box  car  had  been  knocked  out, 
and  that  the  plaintiff  and  his  fellow  savant 
were  engaged  in  removing  the  brake  rod. 
This  rod  was  incased  in  the  brake  plate  at 
the  top  of  the  car,  and  this  plate  was  fas- 
tened to  the  car  with  screws ;  and,  when  the 
plate  was  entirely  loosened.  It  would  slide 
down  the  rod.  The  employ^  on  top  of  the 
car  had  loosened  the  plate  from  the  car  by 
removing  the  screws,  and  was  holding  the 
plate  against  the  side  of  the  car,  while  the 
plaintiff  on  the  ground  took  bold  of  the  low- 
er end  of  the  brake  rod  and  was  raising  It 
out  of  the  socket.  The  empIoy6  on  the  top 
of  the  car  let  the  Iron  plate  drop  or  slide 
down  on  the  plaintiff  while  he  was  thus 
raising  the  rod.  He  gave  no  warning  of  let- 
ting the  plate  Atop,  and  at  the  time  the 
plaintiff  was  looking  down  while  engaged  In 
the  duty  of  raising  the  rod,  and  did  not  see 
the  plate  as  It  fell.  From  the  facts  and  dr- 
cnmstances  detailed  we  are  of  the  opinion 
that  the  evidence  Is  sufficient  to  sustain  a 
finding  that  the  fellow  servant  was  n^llgent 
in  permitting  or  causing  the  brake  plate  to 
fall  upon  the  plaintiff,  and  that  at  the  time 
the  plaintiff  was  in  the  exercise  of  due  care. 

The  court  amongst  other  instructions  gave 
to  the  Jury  the  following:  "The  fact  that  the 
plaintiff  was  Injured  is  not,  within  Itself, 
sufficient  to  enable  him  to  recover;  but  be 
must  prove  that  his  injury  was  caused  by 
the  n^ligence  of  some  employ^  of  defend- 
ant company.  There  Is  no  presumption  of 
negligence  against  defoidant  In  this  case  and 
the  jilalntlfl,  before  he  Is  entitled  to  recover, 
must  prove  by  a  preponderance  of  the  evl- 
•d^ce  that  his  injury  was  caused  by  the  neg- 
ligence of  his  fellow  workman,  and  that  but 
for  such  negligence  his  Injuries  would  not 
hare  occurred."  And  at  the  request  of  the 
•defendant  the  court  gave  the  following  in- 
structions: "(9)  It  Is  alleged  In  the  com- 
plaint that  plaintiff  was  injured  by  the  care- 
lessness and  negligence  of  his  fellow  work- 
man in  permitting  an  Iron  brake  plate  to 
•drop  and  fall  npon  plaintiff,  so  plaintiff  most 
prove  by  a  preponderance  of  the  erldmce 
that  his  Injury  was  caused  by  the  negligence 
of  his  fellow  workman  In  permitting  said 
Iron  brake  plate  to  fall  and  injure  plalntUF; 
and,  if  be  falls  to  do  this,  then  he  is  not  enti- 
tled to  recover,  and  yoar  Tordict  should  be 
for  the  defendanl:  a<9  It  la  the  duty  of 
an  em^oy^  to  onrdse  <ndlnai7  and  usual 
care  in  the  performance  of  his  work ;  and, 
if  he  did  not  do  so,  and  want  of  care  oaa- 


tributed,  in  any  degree,  to  tlie  injnry  to  him- 
self, then  he  Is  guilty  of  contributory  neg- 
ligence, and  cannot  recover  In  such  case  even 
though  the  master  or  a  fellow  servant  were 
n^l^ent  in  causing  the  allied  Injury.  If 
you  find  from  a  preponderance  of  the  evidence 
that  plaintiff  In  assisting  his  fellow  worker 
to  take  from  the  car  the  iron  brake  plate, 
and  In  doing  so  be  did  not  exercise  what  was 
ordinary  prudence  and  care  under  the  cir- 
cumstances, and  that  his  want  of  care  con- 
tributed to  the  happoilng  of  plaintiff's  al- 
leged injury,  then  your  verdict  should  be 
for  the  defendant  (11)  Contributory  n^li- 
gence  Is  the  want  of  ordinary  care  on  the 
part  of  the  party  injured;  that  is  to  say, 
the  want  of  such  care  as  an  ordinary  prudent 
person  would  have  exercised  undw  same  or 
similar  circumstances."  The  defendant  re- 
quested the  court  to  give  the  following  In- 
struction, which  was  refused:  "(2$  Ton  are 
Instructed,  as  a  matter  of  law,  that  an  em- 
ploye, when  he  enters  the  service  of  an  em- 
ployer, impliedly  agrees  that  he  will  assume 
alt  risks  which  are  ordinarily  and  naturally 
Inctdeut  to  the  particular  service  In  whidi 
he  engages;  and.  If  you  believe  from  the  erl- 
dence  that  the  injury  to  plalntlfl  was  only 
the  result  of  one  of  the  risks  ordinarily  inci- 
dent to  the  work  In  which  plaintiff  was  en- 
gaged, and  not  otherwise,  then  he  cannot  re- 
cover In  this  case,  and  yonr  verdict  should 
be  for  the  defendant"  The  jury  returned  a 
verdict  in  favor  of  the  plaintiff  for  $20a 
The  defendant  prosecutes  this  appeal. 

It  Is  contended  that  the  court  erred  In  re- 
fusing to  give  the  above  Instruction  Nb.  2 
at  the  request  df  the  defendant,  which  re- 
lates to  the  aasnmption  of  risk  by  the  plain- 
tiff while  engaged  in  this  employmrat  The 
plaintiff  alibied  In  his  complaint  that  the 
sole  cause  oC  the  InJnry  was  the  negligent 
act  of  the  fellow  servant  In  permitting  or 
causing  the  brake  plate  to  fall  on  him.  The 
testimony  upon  both  sides  was  directed  to 
this  issue,  and  there  was  no  testimony  show- 
ing that  the  injury  occurred  from  any  othra- 
cause.  The  fellow  servant  permitted  or 
caused  the  plate  to  drop,  which  Injured  the 
plaintiff.  And  the  mAe  issue  was  wbeth» 
or  not  the  fellow  servant  was  n^llgent  la 
this  act  There  was  no  evidence  Indicating 
that  the  injury  was  caused  by  any  other  act 
or  cause,  or  from  any  risk  or  peril,  ttiat  was 
incident  to  the  work  In  which  plaintiff  was 
engaged  other  than  this  negllgen<»  of  the 
fellow  servant  The  Instruction  was  there- 
fore not  applicable  to  the  facts  and  evidence 
adduced  upon  the  trial  of  this  case,  and  the 
sole  Issue  Involved  in  the  case,  nnlesa  as  a 
mattw  at  law  tiie  idalntlfl  aaaumed  the  risk 
and  peril  conaeqnent  uptui  the  Cailuia  <il  the 
fellow  servant  to  pnqperly  perform  Ills  dnty. 
If  under  the  law  tlie  plaintiff  did  not  ■asanie 
the  riak  of  the  negligence  of  bis  UOaw  mv- 
ant,  thai  under  the  ideadlng  and  testimo- 
ny In  this  case  said  Instmctlon  was  abstract 
According  to  the  common  law  the  mtjrter  la 
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not  responalble  for  the  Injartes  of  th«  bmt- 
«nt  cawetf  the  negl^ence  of  a  fellow 
•emct  This  hu  been  a  weU-recognhwd 
principle  of  the  law,  and  the  reaara  that  waa 
and  la  cenerally  aaeigned  tot  this  doctrine 
Is  that  the  necligence  <tf  the  fellow  ■errant 
Is  one  of  the  rieka  that  !■  Inddoit  to  the 
■ervice;  and  la  asaomed  by  the  aerrant  when 
he  enters  the  employment.  It  waa  c<msid- 
«ed  that  taking  the  employment  the  aerr- 
ant impliedly  agreed  and  contracted  to  as- 
anme  the  rlska  ordinarily  IncUoit  tiiereto. 
and  that  the  negligence  ciC  Qie  fellow  aerrant 
waa  one  of  these  risks. 

Bot  by  the  act  of  the  General  Assembly 
of  Harch  8,  1907  (Acts  1907.  p.  162),  It  was 
prorlded  that  a  railroad  company  should  be 
held  responsible  for  injuries  to  a  servant 
caused  by  the  negligence  of  a  fellow  servant 
That  act  Is  as  follows:  "Section  1.  That 
hereafter  all  railroad  companies  operating 
within  this  state,  whether  incorporated  or 
not  and  all  corporations  of  every  kind  and 
character,  and  every  company,  whether  In- 
corporated or  not.  engaged  in  the  mining  of 
coal,  who  may  employ  agents,  servants  or 
employes,  such  agents,  servants  or  employes, 
being  in  the  exercise  of  due  care,  shall  be  lia- 
ble to  res[>ond  in  damages  for  Injuries  or 
death  sustained  by  any  such  agent  employ^ 
or  servant,  resulting  from  the  careless  omis- 
sion of  duty  or  negligence  of  such  employer, 
or  which  may  result  from  carelessness,  omis- 
sion of  duty  or  negligence  of  any  other  agent 
aerrant  or  employ^  of  the  said  employer,  In 
the  same  manner  and  to  the  same  extent  as 
if  carelessness,  omission  of  duty  or  n^Il* 
gence  causing  the  injury  or  death  was  that 
of  the  employer."  Acta  1007,  p.  182.  Thia 
statute  abolishes  the  abore  common-law  doc- 
trine, which  held  that  the  servant  assnmed 
the  risk  <jt  danger  caused  by  the  negligence 
of  a  fellow  servant  As  la  said  Id  the  case 
of  St  li.,  I.  M.  ft  S.  By.  Co.  r.  Ledford,  119 
8.  W.  112S,  thla  statute  'ttreroita  as  to  cer- 
tain classes  of  employers  the  application  of 
the  doctrine  whlth  treats  a  danger  created 
by  negligence  of  a  fellow  servant  as  one  of 
the  ordinary  rlska  of  the  aerrice  aaanmed  by 
tbe  serrant"  By  rirtne  of  thla  statute  the 
negligent  act  of  the  fellow  aerrant  la,  as  tur 
as  the  rights  of  tbe  Injured  SOTant  are  con- 
cerned, the  same  as  If  It  was  flie  negllgait 
act  of  the  master.  Osan  I<nmbw  Co.  r.  Bid- 
dle^  SI  Ark.  087,  118  8.  W.  706;  Aluminum 
Go.  of  N.  A.  T.  BanHer,  8ft  Ark.  fi2S,  117 
8.  W.  668;  Osan  Lumber  Ga  r.  Bryan,  118 
8.  W.  78.  Now  It  has  ben  nnlformly  held 
that  tbe  aerrant  In  entmng  the  emph^  of 
tbe  master  does  not  assume  Uie  risks  of  the 
dangers  or  perils  that  arise  from,  or  which 
are  ctmsequant  upon,  tbb  negllgwice  of  the 
master.  He  bas  a  right  to  assume  that  the 
master  has  exercised  due  care  and  diligence, 
and  to  act  uptm  the  preeuoiptlon  that  tbe 


master  has  and  win  exwctie  that  care  for 

his  protection.  Choctaw,  O.  ft  O.  R.  B.  t. 
Jonea,  77  Ark.  867,  92  8.  W.  244,  4  L.  B.  A. 
(N.  8.)  8B7;  Southern  Cotton  Oil  Co.  r.  Spott 
77  Ark.  468,  92  8.  W.  249;  Choctaw,  O.  ft 
O.  B.  a  Go.  T.  Craig,  79  Ark.  68,  96  8.  W. 
168;  Pettus  r.  Kerr,  87  Ark.  896.  112  8.  W. 
886 ;  St  L,  I.  M.  &  So.  By.  Go.  r.  Harmon, 
85  Ark.  808,  109  S.  W.  296 ;  St  L.,  I.  M. 
ft  8a  By.  Co.  r.  Birch.  8ft  Ark.  243,  117  S. 
W.  248.  By  rirtne  of  the  above  act  of  Hatch 
8,  1907,  tbe  master  Is  made  "resprauible  to  a 
serrant  who  ^Ile  exerdalng  due  care  for 
his  own  aafeiy  Is  Injured  by  the  negligent 
act  of  a  fdlow  serrant  the  same  as  If  the 
n^I^eoce  was  fiiat  of  the  master."  The 
serrant  bas  therefore  tbe  right  to  presume 
that  bis  fellow  serrant  will  ezerdse  due  care 
and  diligence,  and  he  does  not  assume  the 
risk  of  danger  or  peril  caused  by  the  n^Il- 
gence  of  tbe  fellow  aerrant  It  follows  that 
the  court  did  not  err  In  refusing  to  gire  said 
instruction  Na  2  asked  totbytbie  dtfei^nt 

We  hare  examined  the  Instmctlona  giren 
on  tbe  part  of  the  plalntlfF  and  all  other  in- 
structions requested  by  the  defendant,  and 
find  no  rerendble  enar  In  the  rulings  of  the 
court  thereon.  As  stated  above,  we  think 
that  Hum  was  suffldent  erldmce  to  warrant 
the  jury  In  finding  that  tbe  plalntlfl  at  tbe 
time  of  the  Injury  was  In  the  exercise  of  due 
care  and  dlUgoice,  and  that  the  injury  re- 
ceived by  him  was  solely  due  to  the  negli- 
gence of  the  fellow  servant 

The  judgment  Is  affirmed. 


ST.  LOUIS  SOUTHWESTERN  BT.  GO.  r. 
JACKSON. 

(Supreme  Court  of  Ariuuisas.    Jan.  8,  19ia) 

1.  AFFSAI.  ANn  BSBOB  (|  966^)— DlSOBSTIOir 

or  TBZAX.  GouBF— Bsnsw. 

A  motion  for  a  contlQUance  Is  addressed  to 
the  sound  discretion  of  the  trial  court  and  its 
rnliug  will  not  be  disturbed  unless  manifestly 
abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Bnor,  Cent  Dig.  I  S8S7 ;  D«&  Dig.  1  966.*] 

2.  GovnidrANCB  (|  29*)— Osounns— Sub- 

PBISS. 

Where  the  exact  date  of  the  Injury  to  a 
passenger  was  fixed  by  tlie  evidence,  and  tbe 
csxiier  had  at  tbe  trial  ai  witnesses  another 

Sassenger  and  the  trainmen  and  had  prepared  Its 
efense  with  knowledge  that  the  injury  com- 
plained of  was  received  on  that  date,  the  refusal 
to  gtaot  a  continuance  to-  the  carrier  on  the 
ground  of  surprise,  becanas  the  complaint  sl- 
leged  that  the  tnjnry  ooeurred  u  a  dUferent 
date,  waa  proper. 

[Qd.  Note.— For  other  cases,  see  Gontinuance, 
Cpnt.  Dig.  i  90 ;  Dec  Dig.  I  29.*] 

3.  Evidence  ({  471»)— Statement  or  Fact. 

The  testimony  of  one  who  had  been  a  pas- 
senger on  freight  trains  a  great  number  of  times, 
and  who  was  familiar  wfth  the  ordinary  jerks 
incident  to  travel  on  such  train,  that  the  im- 
pact of  tbe  cars  on  tbe  liacking  of  a  particular 
freight  train  made  a  violent  jar,  and  tfaat  the 
ordinary  jeiks  were  not  as  mudi  as  tbe  ^odc 
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on  tluit  oocarioB.  wu  admissible  u  a  state- 
ment of  a  fact,  and  vaa  not  objectionaUe  as  an 
ezpreBsion  of  opinion. 

[£)d.  Note.— -For  otlieir  cases,  see  Evidence, 
Cent  Dig.  fi|  214&-21fil ;  Dec.  IM*.  {  4n.*] 

4.  BVIDSKCE  (i  127*V-PEBMViX  IHJUBOES— 

SXCLAUATIONB  OT  FAIN. 

Expressions  of  pain  uttered  bj  a  pasaenger 
injured  by  a  violent  jerk  of  the  train  wbile 
ali^tinc,  made  immeffiately  on  allgtitini,  are 
admissibly  as  illustratiTe  of  tlie  diaracter  ud 
extent  of  the  injury. 

[EU.  Note.— For  other  cases,  see  SMdenee, 
Cent.  Dig.  H  877-382;  Dec  Dig.  |  127.*)  " 

8.  Dauaqeb  rt  173*)  —  Pebsohai.  Irjuhu— 

Evidence— ADHiS8iBii.rrT. 

One  suing  for  a  persona)  injury  may  testify 
as  to  the  amount  he  uad  earned  In  the  manage* 
ment  of  other  laboren,  on  It  appearing  that  the 
injury  rendered  him  unfit  to  perform  the  duties 
of  managing  other  laborers. 

[Ed.  Note.— For  otlier  cases,  see  Damages, 
Gent  Dig.  H  490-492;  Dec.  Dig.  1  178.*] 
6l  Dau&obs  f{  130*)  —  Pebsonai.  Injubies  — 

DXCEBSIVE  DAICAGES. 

A  passenger  on  a  freight  train  was  injured 
by  the  sudden  jerk  of  the  train,  which  Uirew 
htm  forward  for  12  or  14  feet  and  against  the 
front  end  of  the  caboose.  His  iMick  and  ankle 
were  injured.  He  was  compelled  to  use  cmtchoi 
for  BIX  or  seven  weeks  ana  was  anahle  to  per> 
form  any  labor  for  a  number  of  months.  At 
the  time  of  the  trial,  seven  months  after  the 
accident,  he  still  mffered  great  pain  in  his  ha^ 
and  ankle.  HeU^  that  a  verdict  for  f7S0  was 
not  excessive. 

[Ed.  Note.— For  other  cases,  see  DamagesL 
Cent  Dig.  I  857 ;  Dec.  Dig.  f  130.*] 

7.  OaBSIBES  (I  821*)— IHJTJBT  TO  PA88KnOIB8 

— iBSUEa. 

Where,  In  an  action  for  Injury  to  a  pas- 
senger on  a  frei^t  train,  the  sole  issue  was 
whether  or  not  there  was  an  noDsnal  jar  of  the 
traia  at  the  time  the  passenger  attempted  to 
alight,  and  whether  or  not  he  was  thrown  £or^ 
ward  and  down  in  the  caboose  and  thereby  in- 
jured, an  instroction  that,  if  the  train  stopped 
a  sufficient  time  to  have  permitted  the  passenger 
by  the  use  of  ordinary  care  to  alight  before  the 
jar  occurred,  there  could  be  no  recovery,  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1335,  1880;  Dec  Dig.  f  821.*] 

8.  Cabbiebb  (I  280*)  —  FA8SEKaEB»— Obuoa* 

TION  OF  CaBSIER. 

A  passenger  riding  in  the  caboose  of  a 
freight  train  assumee  the  ordinary  risks  incident 
to  travel  on  such  trains :  but  the  carrier  owes 
him  the  duty  of  exercising  the  highest  degree 
of  care  consistent  with  the  practicable  opera- 
tion of  such  trains. 

[E^d.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1008;  Dec.  Dig.  i  280.*] 

9.  Oarbiebb  ({  820*)  —  PASaBNaEBS— Oblxoa- 
TiON  OT  Cabbies. 

Whether  a  carrier  failed  to  ezerdsa  prop* 
er  care  for  tbt  protection  of  a  passenger  on  a 
freight  train  keM,  under  the  evidence,  for  tlie 
jury. 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  !  1315;  Dec.  Dig.  $  82a»J 

Appeal  from  Circuit  Court,  Woodruff  Coon- 
ty;  Hance  N.  Hutton,  Judge. 

Action  by  Zolley  Tackson  against  the  St 
Louis  Southwestern  Railway  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 


8.  H.  West  and  J.  G.  Hawthorne,  for  ftppd- 
lauL   H.  M.  WoodB,  f<Mr  a^ellM. 

FBAUENTHAL.  J.  Thla  was  an  action  In- 
stituted by  Zolley  JacJuon,  the  plaintiff  be- 
low, against  the  8t  Louis  Sonthweatem  Ball- 
way  Conqiany,  to  Kcover  damages  for  per- 
sonal Injuries  alleged  to  have  been  sostalned 
while  be  was  a  passei^er  <m  one  ot  defend- 
ant's trains.  In  August,  1906,  tbe  plaintiff 
paid  his  fare  and  became  a  passenger  on  one 
of  d^^dant's  local  freight  trains  from  Fair 
Oaks  to  BrlQkley.  The  erldeace  on  behalf 
of  the  plalntlfl  tended  to  prove  that,  when 
tbe  train  arrived  at  Brlnkley  and  stos^>ed  at 
the  place  where  passengers  are  accustomed  to 
alight,  from  sudi  trains,  there  were  several 
passengera  on  the  caboose  with  the  plaintiff, 
who  prepared  to  leave  the  train.  The  plain- 
tiff arose  from  his  seat,  and  at  tiiat  moment 
the  train  made  a  sudden  backward  movement 
with  a  violent  Impact  of  the  cars,  and  with 
such  force  that  It  threw  the  plaintiff  forward 
for  a  distance  of  12  or  14  feet  and  against 
the  front  eoA  ot  the  caboose.  Tbe  sudden 
jerk  threw  him  against  tlie  car  wltb.  such 
force  that  It  Injured  him  severely  In  tbe  bade 
and  wren<died  his  ankle.  Immediately  on 
leaving  the  train  he  stated  that  he  was  badly 
hurt,  and  on  the  same  day  bad  to  be  assisted 
In  returning  to  his  home.  He  had  his  ankle 
examined  and  applications  of  liniment  placed 
thereon  at  a  drug  store  on  tbe  same  day,  and 
later  he  secured  the  services  of  a  physician. 
He  was  compelled  to  use  cmtctaes  for  six 
weeks  or  two  months  and  was  unable  to  per- 
form any  labor  for  a  number  of  months  there- 
after; and  at  the  time  of  the  trial,  about  sev- 
en months  after  the  Injury,  he  still  suffered 
great  pain  In  bis  bade  and  ankle  therefrom, 
and  was  unable  to  do  a  day's  work.  Upon 
the  trial  of  the  cause  the  jury  returned  a  ver- 
dict In  favor  of  tbe  plaintiff  for  $750;  and, 
from  the  judgment  rendered  thereon,  tbe  de- 
fendant prosecutes  this  appeal. 

It  is  urged  by  the  defendant  that  the  low- 
er court  erred  In  refusing  to  grant  a  continu- 
ance of  the  trial  of  tbe  case.  np<m  tbe  trial 
of  the  case  tbe  plaintiff  Introduced  as  a  wl^ 
ness  J.  L.  Stair,  who  testified  that  he  was  a 
passenger  upon  the  frd^t  train  at  tbe  time 
that  tbe  plaintiff  was  Injured.  He  testified 
further  that  the  Injury  occurred  about  tbe 
17th  day  of  August,  1908;  that  he  was  not 
positive  as  to  the  exact  day  of  the  month, 
but  It  was  about  August  17th.  aifd  on  Friday. 
It  was  alibied  In  the  cwnplaint  that  the  in- 
jury occurred  on  August  17, 1908.  When  the 
witness  testified  that  It  was  about  the  17th  of 
August,  and  not  positive  as  to  the  exact 
day  of  the  all^^  injury,  flie  defendant  asked 
that  tbe  case  be  taken  from  the  jury  and  con- 
tinued, because  it  w&s  taken  by  surprise;  that, 
relying  on  the  allegation  In  tbe  complalut  as 
to  the  time  of  the  Injury,  It  bad  sot^iMBiiaed 
as  witnesses,  Its  employ^  and  Miss  Julia 
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jBUen,  wbo  wen  cm  tiie  frel^t  train  on  Aa- 
smt  ITtli ;  and  tliat  it  had  rabpcBnaed  no  per- 
wms  who  were  oa  said  train  on  another  date. 
Tbe  coimt  OTermled  the  motUm  to  continue 
Uie  cases.  We  do  not  think  that  there  was 
any  error  in  this  mllng  <tf  the  oonrt 

A  motion  for  a  contlniianoe  is  ordinarily 
addressed  to  the  sound  dlMretlon  of  the  trial 
court,  and  that  dlacretl<m  will  not  be  con- 
troUed  bj  this  court  unless  It  has  been  mani- 
festly abused.  In  the  case  of  Watts  t.  Cobn, 
40  Arfc.  114,  Mr.  Justice  Smith,  speaking  for 
the  court;  said:  **Qne8tlons  as  to  the  trial 
or  continuance  of  causes  rest  so  much  In  the 
aonnd  discr^on  of  the  trial  cout  that  It 
moat  be  a  reiy  capricious  exercise  of  power 
or  a  Tery  flagrant  case  of  injustice  that  the 
appellate  court  will  Interpose  to  correct" 
iSMtpnuAex  r.  Snai^  0  AA.  108;  Hunter  r. 
Gaines.  19  Ark.  02;  Wllde  t.  Hart,  21  Ark. 
599;  Supreme  Lodge  K.  of  P.  t.  Bobbins,  70 
Axk.  364.  67  S.  W.  75& 

Tbe  only  object  that  the  defendant  In  the 
case  at  bar  could  have  had  In  asking  for  a 
continuance  was  to  procure  witnesses  who 
were  on  the  train  at  the  time  of  the  Injury, 
whethw  It  was  on  the*  17th  day  or  some  oth- 
er day  of  August  At  the  trial  of  the  case  It 
had  Bubpcenaed  and  introduced  as  a  witness 
&Us8  Julia  JuUen,  who  testlfled  that  she  was 
a  passenger  on  defendant's  freight  train  to 
Brinkley  on  a  certain  Friday  In  said  month 
of  August  and  tiiat  the  following  Monday 
was  the  17th  day  of  Augost ;  and,  while  she 
testified  that  she  did  not  see  any  person  in- 
jured on  the  train  on  that  day  when  she  was 
u.  passenger,  she  also  testified  that  several 
passengers  were  on  the  train,  and  amongst 
them  a  colored  man.  The  other  witnesses  of 
defendant  who  testlfled  at  the  trial  of  the 
cause  were  a  brakemau  and  conductor.  The 
brakeman  stated  that  he  and  the  conductor 
were  on  the  train  on  the  same  day  In  August 
on  which  Miss  Julia  Jalien  was  a  passenger. 
Now  the  plalntifF,  who  Is  a  colored  man,  stat- 
ed that  the  day  upon  which  be  was  Injured 
was  the  only  day  that  he  was  ever  a  passen- 
ger on  defendant's  freight  train,  and  that  tbe 
young  lady.  Miss  Julia  Julien,  was  a  passen- 
ger on  that  train.  The  witness  J.  li.  Stair 
testified  that  Miss  Julia  Jnlien  was  a  pas- 
senger on  the  train  at  the  time  that  the 
plaintlfT  was  injured.  So  that  the  exact  date 
of  the  injury  was  definitely  fixed,  and  the  de- 
fendant had  at  the  trial  as  witnesses  this 
young  lady  and  its  employes  wbo  were  on  the 
train  at  the  time,  and  had  pr^red  its  de- 
fense with  the  knowledge  that  this  was  the 
occasloD  upon  which  the  plalntUt  alleged  that 
he  was  Injured.  There  was  therefore  no  mis- 
take made  by  either  party  as  to  the  exact 
date  upon  which  It  was  claimed  that  the  in- 
jury occurred.  The  defendant  could  not  have 
been  prejudiced  by  the  refusal  to  grant  a 
continuance.  Tbe  exact  day  of  the  month  up- 
on which  tbe  alleged  Injury  occurred  was  not 
material  under  tliese  drcumstances.   C.  H. 


Smith  Tie  *  Umber  Ca  t.  WeaOterfoid,  121 
S.  W.»48. 

In  tbe  course  of  his  testimony,  the  witness 
J.  Ifc  Stair  stated  that  the  impact  of  the  cars 
upon  the  backing  of  the  train  made  a  "vio- 
lent jar,"  that  he  had  been  a  passenger  on 
defendant's  freight  trains  a  great  number  of 
times,  that  he  was  familiar  with  the  ordi- 
nary jerks  and  jars  Incident  to  travel  on 
such  trains,  and  that  the  "ordinary  shocks 
were  not  as  much"  as  the  shock  on  this  oc- 
ca^n.  Tbe  dtfendant  objected  to  this  testi- 
mony of  the  witness  upon  the  ground  that 
it  was  the  expression  of  the  opinion  of  the 
witness.  But  we  do  not  think  that  this  ob- 
jection la  tenable.  The  witness  was  descrlb- 
tng  the  force  of  the  jar  or  shock,  and  In  the 
use  of  the  word  "violent"  he  only  expressed 
the  Idea  of  the  d^grw  6t  force  with  which 
tbe  ImiMct  of  the  cars  was  made.  He  bad 
been  a  passenger  on  freight  trains  a  great 
number  of  times  and  was  familiar  with  the 
ordinary  and  usual  jerks  and  jars  of  such 
trains.  In  describing  tbe  force  of  this  jsr  or 
Jerk  it  was  competent  for  him  t»  compare  It 
with  those  with  which  he  was  familiar,  and 
It  was  also  competent  by  this  testimony  to 
show  that  It  ^as  an  unusually  hard  Impact 
of  the  cars  and  an  extraordinary  jar  and 
shock. 

In  tbe  case  of  St  Louis,  I.  M.  A  S.  B.  Co. 
V.  Blchardson,  87  Ark.  101,  112  S.  W.  212, 
the  following  language  of  a  witness  relative 
to  the  dio<^  or  jar  on  such  a  train  was  quot- 
ed with  approval  as  to  its  competency : 
"Hawley  tesUfled  that  he  was  In  the  habit 
of  riding  on  local  freights,  and  that  it  was 
tbe  heaviest  Jolt  he  ever  get  on  a  car."  St 
L.,  L  U.  &  S.  By.  Co.  v.  Brown,  62  Ark.  259, 
35  S.  W.  225;  Little  Bock  Traction  Co.  v. 
Hicks,  79  Ark.  248,  96  S.  W.  385. 

The  defendant  urges  that  the  lower  court 
committed  an  error  In  permitting  the  witness 
Stair  to  testify  as  to  certain  statements  made 
by  plaintiff.  The  witness  testified  that  the 
plaintiff  immediately  on  getting  off  the  train 
complained  of  the  injury  and  said  he  was 
"hurt  and  hurt  bad."  It  is  contended  that 
this  testimony  was  not  admissible  because  It 
was  not  a  part  of  tbe  res  gestie.  The  testi- 
mony thus  complained  of  was  not  a  narra- 
tion of  bow  the  Injury  happened,  but  only 
an  expression  of  pain  made  at  the  time  of 
the  suffering  and  as  an  undesigned  Incident 
of  It  The  testimony  of  the  witness  as  to  the 
statement  of  the  plaintiff  of  pain  was  in  ef- 
fect a  description  of  the  Injury  or  wound  on 
tbe  i>erson  of  the  plaintiff.  The  expression 
of  pain  thus  used  by  the  plaintiff  at  tbe  time 
was  illustrative  of  the  character  and  extent 
of  the  Injury ;  and  the  witness,  in  testifying 
as  to  the  exclamation  of  the  plaintiff,  was 
describing  the  condition  of  the  plaintiff,  just 
as  If  be  had  testified  to  the  fact  that  the 
plaintiff  limped,  or  sta^ered,  or  fell  down, 
or  otherwise  gave  physical  evidence  of  .the 
suffering  from  or  condition  of  the  Injury. 
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It  was  tiierefore  testimony  rel&tlTe  to  the 
Injury  Itself,  and  directly  describing  its  na- 
ture and  extent,  and  It  was  not  a  dedaratlon 
of  Its  cause  or  of  the  occurrence  which  pro- 
duced Its  result  The  testimony  of  the  wit- 
ness as  to  the  words  of  pain  emanating  from 
the  plaintiff  was  In  effect  the  description  by 
the  witness  of  verbal  acta  which  was  compe- 
tent like  testimony  as  to  any  other  relevant 
fact  What  weight  should  be  given  to  such 
declarations  and  what  credit  were  matters 
for  the  Jury  to  pass  on.  Travelers'  Insurance 
Co.  v.  Moseley.  75  U.  S.  897,  19  U  Ed.  437; 
Gray  v.  McLaughlin,  26  Iowa,  279 ;  Eennard 
V.  Burton,  2S  Me.  39,  43  Am.  Dec.  249 ;  Matte- 
son  V.  N,  y.  a  R.  R.  Co.,  35  N.  Y.  487,  91  Am. 
Dec.  87. 

We  are  also  of  the  opinion  that  no  error 
was  committed  by  the  lower  court  In  permit- 
ting the  plaintiff  to  testify  as  to  the  amount 
he  earned  by  the  personal  labor  of  himself 
and  In  tbe  management  of  other  laborers. 
This  testimony  showed  the  value  of  bis  earn- 
ing capacity  and  was  therefore  a  proper  ele- 
ment of  his  damage,  if  by  the  Injury  be  was 
unable  to  perform  the  labor  or  the  duties  of 
maiiaging  the  other  laborers.  It  is  also  urg- 
ed by  the  defendant  In  this  connection  that 
the  verdict  Is  excessive.  We  have  carefully 
examined  the  tesUmony  of  the  plaintiff  and 
tbe  physician  who  attended  him.  Tbe  plain- 
tiff has  suffered  pain  for  at  least  seven 
months  from  the  Injury,  and  at  times  has 
suffered  Intensely,  and  in  all  probability  will 
suffer  pain  therefrom  for  some  future  time. 
This,  in  connection  with  the  loss  of  his  time 
and  labor  and  bis  decreased  ability  to  labor 
for  some  time  In  the  future,  convbices  us 
that  the  verdict  is  not  excessive. 

The  defendant  requested  the  court  to  in- 
struct tbe  Jury,  in  sutwtance,  that  if  the 
train  stopped  at  the  station  a  sufficient  length 
of  time  to  have  permitted  tbe  plaintiff  by  tbe 
use  of  ordinary  care  and  diligence  to  have 
left  the  train  before  tbe  Jar  that  caused  the 
injury  occurred,  the  plaintiff  cannot  recover. 
Bat  there  Is  do  testimony  In  the  case  upon 
which  the  instruction  can  be  based.  The 
plaintiff  and  his  witness  testified  that.  Im- 
mediately upon  the  train  having  stopped,  the 
passengers  prepared  to  leave  tbe  train,  and 
tbe  plaintiff  arose  from  his  seat  for  that 
purpMe.  The  witnesses  on  the  part  of  the 
defendant  testified  that  there  was  no  jar  or 
shock,  and  that  no  one  was  ttirown  down  In 
the  caboose,  and  that  no  one  was  Injured. 
The  sole  question  for  the  Jury  to  determine 
under  the  evidence  was  whether  or  not  there 
was  an  onusnal  jar  or  jolt  of  tbe  train,  and 
whether  or  not  the  plaintiff  was  thrown  for- 
ward and  down  in  tbe  caboose  and  thereby 
injured.  That  was  the  Issue,  and  no  evi- 
dence was  adduced  as  to  any  other  issue. 
Tbe  Instmctlon  was  therefore  abstract  and 
was  correctly  refused. 

In  the  case  at  bar  the  defendant  accepted 


passengers  on  its  local  freight  train  and  un- 
dertook their  carriage  on  that  character  of 
train.  The  passenger  riding  in  the  caboose 
of  a  freight  train  assumes  tbe  ordinary  risks 
and  inconveniences  that  are  Indd^t  to  the 
travel  on  sndi  trains.  But  the  railway  com- 
pany owes  to  tbe  passenger  on  its  frelgtit 
train  the  duty  to  aerclse  the  highest  d^ee 
of  care  conslstoit  with  the  practicable  opera- 
tion of  such  train  to  protect  the  passenger 
from  injury.  Falling  In  exercising  that  care, 
the  railroad  company  Is  guilty  of  negllgeaice, 
and«  If  that  negligence  Is  the  proximate  cause 
of  tbe  Injury  complained  of,  It  is  liable  for 
the  damages  consequent  on  such  injury.  In 
the  case  at  bar  the  plaintiff  was  riding  In  the 
caboose  of  a  freight  train  as  a  passenger. 
He  was  thrown  to  the  floor  and  severely  In- 
jured by  a  snddesi  Jar  or  Jerk  of  unusual  vio- 
lence. From  that  testimony  it  became  a 
question  of  fact  for  the  jnry  to  determine 
whether  or  not  the  railroad  company  did. 
exercise  that  high  degree  of  care  whldi  It 
owed  to  tbe  plaintiff  to  protect  him  from  in* 
Jury,  or  whether  it 'was  guilty  of  n^llgrace 
in  causing  the  injury.,  Rodgers  t.  C.,  O.  & 
Q.  R.  Co.,  76  Ark.  520,  89  S.  W.  468,  1  L.  R. 
A.  (N.  8.)  1145,  113  Am.  St  Rep.  102;  Pas- 
ley  T.  St  L.,  I.  M.  &  S.  R.  Co.,  83  Ark.  22. 
102  S.  W.  387 ;  St  L.,  I.  M.  A  S.  R.  Co.  t. 
Richardson,  87  Ark.  101,  112  S.  W.  212 ;  St 
L.,  I.  H.  &  S.  B.  Co.  V.  Brabbzson,  87  Aric 
100,  112  S.  W.  222;  Ark.  Geutzal  B.  Go.  t. 
Janson.  119  S.  W.  6W. 

The  court  Instmcted  the  jury  in  accord- 
ance with  the  above  principles  of  law  ap- 
plicable to  tbe  facta  of  this  case,  and  the 
verdict  returned  1^  the  jury  wai  wananted 
by  the  evid»c& 

Tbe  judgment  Is  affirmed. 


LEWIS  et  al.  T.  BUFQRD. 

(Supreme  Court  of  AifcansasL    Kov.  2^  1900. 
Behearlag  Denied  Jan.  17.  1910.) 

1.  PAKTNBaaHIP  (I  68*)— PARTSliBaHIP  PBOP. 
EBTT. 

Land  puidiaBetl  with  partnership  funds  and 
necessary  for  use  In  canTiiig  on  the  partnership 
busfnesB,  and  which  was  used  exclusively  there- 
in, was  partnerBbip  property. 

lEd.  Note.— For  other  cases,  see  Partnerahlp, 
Cent  Dig.  »  101,  106% ;  Dec.  Dig.  S  68.»1 

2.  Pajbtrebship  (1 181*)— GaxorroBa  or  Pabt- 
NKB— Rights  as  to  Pabtneb's  IirrEBBn. 

Under  KIrby's  Dig.  S  3244.  providliw  that 
upon  execution  being  returned  that  le^  was 
made  upon  proper^  In  which  the  debtor  was  a 
partner  ana  which  was  claimed  by  other  part- 
sen,  the  execution  creditors  may,  by  equitable 
proceedings,  subject  the  debtor's  Interest  to  tbe 
satisfaction  of  the  execution,  a  Judgment  cred- 
itor of  a  partner  could  only  subject  to  the  pay- 
ment of  his  claim  tbe  balance  due  such  partner 
after  the  payment  of  the  amount  due  the  other 
partner,  resulting  from  having  overdrawn  the 
debtor  partner's  share  of  the  partnership  funds. 
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after  mA  amonnt  lud  been  ascertained  and  set 

apert. 

[G)d.  Note. — For  other  casee.  see  Fartnenblp, 
Cent.  Die  I  816;  Dec.  Dig.  i  181.*] 
Wood,  X.  dlMRntini; 

Appeal  from  Polk  Gfaancery  Court;  James 
D.  Sbaver,  Chancellor. 

Action  by  J.  B.  Buford  against  J.  A.  Lewis 
and  others.  From  a  Judgihent  in  part  for 
plaintiff,  defendants  appeal.  Reversed  tn 
part  and  remanded  for  further  proceedings, 
end  affirmed  in  part 

W.  PriCkett  and  Pipkin,  Martin  ft  Mc- 
PbeWge,  fior  app^nta.  BiCbard  II.  Mann, 
for  arotilee. 

HART,  X  In  1907  X  B.  Bnford  iostltnted 
flult  In  the  Little  Biver  duucery  court  against 
appelant  X  A.  Lewis  and  one  W.  A.  Carroll, 
alleging  that  tbey  were  partnen,  to  recover 
the  amount  alleged  to  be  doe  on  a  pnmtsaory 
note  tax  |1,000l  The  chancellor  found  that 
there  was  no  partnership,  and  a  decree  was 
ent««d  asalnst  Carroll  alon&  Bnford  ap- 
pealed, and  tbia  court  held  that  the  evidence 
showed  that  a  partnership  existed  between 
Carroll  and  Lewis.  The  decree  was  therefore 
reversed,  with  directions  to  also  enter  a  de- 
cree against  Lewis.  The  case  is  reported  In 
87  Ark.  412,  U2  B.  W.  963,  nnder  the  style 
of  Buford  T.  Lewis.  Hie  opinion  was  deliv- 
ered on  OctobCT  5,  1908.  A  decree  was  en- 
tered in  tbe  Little  River  dianc«y  conrt  on 
the  18tb  day  of  Novwnber,  1908*  in  conform- 
ity with  the  dlrectiona  <il  ttiis  court,  and  on 
the  same  day  a  certified  copy  of  the  decree 
was  filed  In  the  office  of  the  clerk  of  Polk 
county,  In  which  county  Lewis  resided. 

Tbe  complaint  in  tlie  present  case  as  filed 
In  the  PcXk  diancery  court  against  X  A.  Lew- 
Is,  Kary  F.  Lewis,  and  A.  O.  Briggs,  after 
reciting  the  atove-mentloned  tacts,  all^iee: 
That  the  above-mentioned  decree  Is  unpaid, 
and  that  both  Carroll  and  Lewis  are  Insolv- 
ent Hiat  on  the  8d  day  of  November,  1906, 
the  defendant  X  A.  Lewis,  who  was  tlien 
Insolvent,  conr^ed  by  warranty  deed  to  his 
wife,  Mary  F.  Lewis,  the  following  described 
pr(>pwty  In  polk  county,  Ark.:  Lot  S  in 
blofft  60  in  tlie  tAty  of  M«ia ;  and  the  un- 
divided one-half  Interest  In  the  N.  W.  ^  of 
8.  W.  ^  of  8.  B.  )4  of  section  8,  townslilp 
2  8.,  range  80  W.,  containing  tm  acres;  al- 
so, equity  of  redemption  in  and  to  an  un- 
divided one-third  Interest  in  lot  6,  block  7. 
In  Bnitfn  addition  to  the  city  of  Moia.  That 
on  the  10th  day  of  November,  lOOS,  be  con- 
veyed by  mortgage  to  A.  0.  Briggs,  his  part- 
ner in  business,  bis  interest  In  certain  per* 
sonal  pn^wr^  of  tlie  firm ;  and  tliat  on  the 
same  day  he  also  conv^ed  to  his  said  wife 
ontain  riures  ot  itock  in  a  mercantile  busi- 
ness. That  said  transfer  and  conveyance 
were  made  with  Uie  fraudolmt  Intent  to 
cheat  hinder,  and  delay  plaintiff  in  the  col- 


lection of  his  debt  against  the  dtfandant  3. 
A.  Lewis.  The  defendants  X  A.  Lewis,  Mary 
F.  Lewis,  and  A.  O.  Briggs  filed  separate  an- 
swers. The  defendant  X  A.  Lewis  admitted 
making  tbe  conveyances,  but  stated  that  th^ 
were  executed  in  good  faith  for  valnable 
consideration,  and  denied  that  tbey  were 
made  for  tbe  purpose  of  defeating  tlie  plain- 
tiff Id  tbe  collection  of  his  debt. 

The  defendant  Mary  F.  Lewis,  in  her  an- 
swer, stated  that  she  knows  nothing  of  the 
matters  set  up  in  plalntUTs  complaint  and 
averred  that  the  transfer  and  conveyances 
to  her  were  made  for  the  purpose  of  reim- 
bursing her  for  certain  sums  received  by  her 
from  her  father's  estate  and  whldi  her  hufr- 
band  held  In  trust  for  her. 

A.  C.  Briggs,  for  bis  separate  answer  to 
the  complaint  of  tbe  plaintiff,  J.  B.  Buford, 
states:  "(1)  That  of  bis  personal  knowl- 
edge nothing  In  regard  to  any  transactions 
between  his  codefendent.  Jas.  A.  Lewis,  and 
J.  B.  Buford.  That  be  owes  tbe  plaintiff  noth- 
ing, and  Is  In  no  way  liable  for  any  claim  or 
Judgment  on  the  part  of  aald  plaintiff  against 
his  codefendant.  J.  A  Lewis.  &)  That  he 
and  tbe  defendant  Lewis  entered  Into  a  co- 
partnership In  the  meat  business  at  Mena,  tn 
May,  1003,  and  have  remained  In  said  busi- 
ness from  that  date  until  tbe  present  time, 
and  that  during  the  conduct  of  said  business 
bis  codefendant  Lewis,  ha^  by  reason  of 
advances  made  to  him  by  this  defendant  be- 
come heavily  indebted  to  bim;  all  of  said 
indebtedness  and  all  of  said  advances  hav- 
ing been  made  to  the  said  Lewis  by  htm  out 
of  the  proceeds  of  said  partnerahli*.  (8)  That 
the  amonnt  of  the  Indebtedness  existing  and 
due  to  thta  defendant  by  his  codtfendant,  as 
above  set  forth,  amounts  to  $1,452,  and  that 
the  Mily  security  that  he  has  for  the  same 
is  a  diattel  mortgage  for  leaving  his 
codefendant  indebted  to  him  as  above  set 
forth  in  tbe  sum  of  1902,  for  which  said  sum 
be  has  no  secoplty.   (4)  That  heretofore^  to 

wit,  on  the  day  of  November.  1008, 

his  codefendant  X  A.  Lewis,  conveyed  to 
his  wife  the  following  described  property 
situated  at  Mena,  Polk  county.  Ark.,  and  of 
the  nominal  value  of  $ — - — :  T<ot  6,  block 
tSO,  in  the  dty  of  Mena ;  one-half  Interest  in 
N.  W.  K  of  the  S.  W.  section  8,  township 
2  8..  range  SO  W..  containing  10  acres.  This 
defendant  adopting  so  much  of  the  answer 
of  his  codefendant,  X  A.  Lewis,  heretofore 
filed  tn  this  cause,  as  may  be  applicable  to 
any  issue  tendered  by  your  pleadings  and 
affecting  the  interest  of  this  defendant. 
Wherefore,  the  premises  considered,  tbe  de- 
fendant prays:  That  If  tbe  court  for  any 
reason,  should  find  that  the  conveyance  of 
his  codefendant  X  A.  Lewis,  to  Mary  F. 
Lewis,  his  wife,  la  void  or  voidable,  that  be 
prays  that  the  proper^  so  attempted  to  be 
conveyed  to  her  be  by  appropriate  decree  of 
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tiie  court  Tested  In  him  in  aatlsfttction  or 
part  BatUfactlon  of  the  Indebtedness  exist- 
ing In  his  favor,  and  against  bis  codefend- 
ant,  J.  A.  Lewis,  and  that  he  be  discharged 
from  further  day  In  the  court,  and  recover 
all  of  his  costs  In  and  about  this  suit  laid 
out  and  expended,  and  for  such  other  gen- 
eral and  special  legal  relief  as  he  may  be 
entitled  to  under  the  proof  In  the  case." 

The  chancellor  found  that  the  conveyances 
of  Lewis  to  hts  wife  were  fraudulent,  and  a 
decree  was  entered  subjecting  said  property 
to  the  payment  of  plalntUTs  claims.  The 
chancellor  further  found  that  the  mortgage 
to  the  defendant  Brlggs  was  valid,  and  the 
cause  was  dismissed  as  to  him.  The  defend- 
ants have  appealed. 

Counsel  for  defendants  In  th^r  brief  say: 
"So  much  of  said  decree  as  holds  the  trans- 
fer or  sale  of  the  real  estate  to  Mrs.  Lewis 
Told  and  for  fraud  Is  passed  without  com- 
ment tor  the  purpose  of  this  appeal.  The 
cmicliislon  reached  by  the  honorable  chan- 
cellor we  believe  to  have  been  correct,  but 
not  for  the  reasons  assigned  in  the.  decree. 
The  conveyance  was  void  for  the  reason  that 
Lewis  had  no  power  nor  right  In  the  subject- 
matter  of  the  conveyance.  Hence  It  will  only 
be  necessary  for  us  to  consider  the  decree  of 
the  chancellor  In  so  far  as  It  affects  the 
rights  and  equities  of  the  defendant  Brlggs. 

The  record  shows  that  the  partnership  be- 
tween the  defendants  J.  A.  Lewis  and  A.  0. 
Brlggs  was  formed  in  May,  1903,  for  the  pur- 
iwse  of  running  a  meat  marliet  In  the  cUy 
of  Mena,  Ark.,  and  that  It  has  continued 
since  that  time.  They  were  equal  partners. 
Brlggs  worked  in  the  shop  cutting  and  sell- 
ing meats,-  and  Lewis  attended  to  the  buy- 
ing, bookwork,  and  collecting.  The  deed  to 
lot  5  In  block  50  in  the  city  of  Mena  was 
made  to  J.  A.  Lewis  and  A.  O.  Briggs.  The 
consideratiou  was  ^00,  which  was  paid  out 
of  the  partnership  funds.  The  lot  had  a 
house  on  it,  which  was  rented  about  one  year 
after  the  purchase.  They  then  moved  their 
meat  market  Into  It,  and  have  used  it  for 
that  purpose  ever  since.  The  10-acre  tract 
was  purchased  for  use  as  a  slaughterhouse 
and  pasture  for  cattle,  and  has  been  used 
for  that  purpose  In  connection  with  their 
meat  shop  since  Its  purchase.  The  consider- 
ation was  $475,  which  was  paid  out  of  the 
funds  of  the  partnership.  The  property  has 
not  increased  In  value  since  Its  purchase, 
and  the  firm  has  but  little  assets  exc^t  the 
property  in  controversy.  In  the  case  of  Fer- 
guson T.  Hanauer,  56  Ark.  179.  19  S.  W.  749, 
the  court  said:  "It  may  be  stated  as  settled 
at  this  time  that  when  land  is  purchased  by 
partners  for  the  use  of  the  flrm  and  with  Its 
funds,  and  there  Is  no  agreement  or  design 
that  It  shall  be  held  for  their  separate  use,  it 
will  be  treated  in  equity  as  vested  in  them 
in  their  flrm  capacity,  whether  the  title  Is  In 
all  the  partners  as  tenants  In  common,  or 
in  len  than  all.**  In  the  present  case  the  part- 
ners were  nmnlng  a  butcher  shop,  or  meat 


market,  and  the  lands  purchased  were  neces- 
sary for  their  use  in  carrying  on  their  basl- 
ness.  The  real  estate  was  purchased  with 
partnership  funds.  It  was  used  excluslTely 
in  carrying  on  the  partnership  business,  and 
it  was  their  evident  intention  to  purchase  It 
as  partnership  property.  Hence  vn  bold  that 
It  was  partnership  property. 

The  testimony  -shows  that  the  defendant  J. 
A.  Lewis  had  overdrawn  his  share  of  the 
partnership  funds  to  the  amount  of  at  least 
|1,500.  The  defendant  Brlggs,  In  his  answer, 
prays  that.  If  the  court  should  find  the  con- 
veyance of  J.  A.  Lewis  to  his  wife  of  the 
partnership  real  estate  to  be  void,  the  prop- 
erty should  be  appropriated  to  the  satisfac- 
tion of  his  claim.  In  shwt,  he  asks  for  the 
enforc^ent  of  what  is  known  as  a  •'part- 
ner's lien."  In  the  case  of  Summers  t. 
Heard,  66  Ark.  B50,  50  S.  W.  78,  51  S-  W. 
1057,  It  was  held  (quoting  syllabus):  "One 
who  enters  into  a  partnership  with  another 
thereby  acquires  an  equity  to  compel  the  ap- 
plication of  the  firm's  assets  to  the  payment 
of  debts  of  the  firm,  and  to  have  the  surplus 
thereafter  r^nalnlng  applied  to  a  debt  due 
to  himself  or  partnership  account  and  to  an 
adjustmait  of  balances  and  cross-demands 
ttetween  his  copartner  and  himself,  and,  up- 
on a  dissolution  of  the  partnership,  to  have 
his  proportionate  share  of  the  assets  remain- 
ing on  hand."  The  court  said;  "In  ncog- 
nltlon  and  aiforcemoit  of  such  ri^ts  and 
equities,  the  statutes  of  this  state  provide 
that  when  the  property  of  a  luirtnersblp  Is 
levied  upon  to  satisfy  an  execution  against 
one  of  the  partners,  the  otRcer  shall  not,  by 
virtue  of  his  lery,  deprive  the  partners  of 
the  possession  of  the  property  levied  upon, 
except  for  the  purpose  of  making  an  Inrai- 
tory  thereof,  and  having  the  same  apprais- 
ed," and  that  "upon  the  execution  being  re- 
turned by  the  officer  that  he  had  levied  the 
same  ui>on  the  property  In  which  the  debtor 
was  •  •  *  partner,  and  that  the  same 
was  claimed  by  the  other  *  •  •  part- 
ners, the  execution  creditor  may  proceed  by 
equitable  proceedings  to  subject  to  the  satis- 
faction of  bis  execution  the  Interest  of  the 
debtcw  BO  levied  upon."  See  Klrby's  Dig. 
{  8244.  The  rule  applies  In  the  present 
case.  Briggs  was  not  liable  for  the  individ- 
ual debt  of  J.  A.  Lewis.  Lewis  was  Indebted 
to  him  by  reason  of  having  overdrawn  his 
share  of  the  partnership  funds.  Lewis*  In- 
terest in  the  assets  of  his  firm  was  his  half 
of  the  surplus,  after  the  payment  of  the  debts 
of  the  flrm,  Including  the  amount  due  Brlggs. 
The  balance  due  Lewis,  If  any,  was  all  that 
Buford  could  subject  to  the  payment  of  his 
claim ;  and  this  could  not  be  done  btfore  It 
was  ascertained  and  set  apart  Summers  t. 
Heard,  supra.  See,  also,  Bates  on  Partner* 
ship,  vol.  2.  Si  20-822;  George  on  Partner- 
ship, pp.  179-181. 

Therefore  the  court  should  have  granted 
the  prayer  of  Briggs.  and.shoiiId  have  ascer- 
tained and  settled  his  eqpiitles  In  tbe  aaaets 
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ot  the  flrm  before  anbjeettng  the  Interest  of 
the  defendast  J.  A.  Lewis  to  the  paym^it  of 
the  claim  of  the  plaintiff. 

The  decree,  In  so  far  as  It  affects  the  rights 
and  equities  of  the  defendant  Brlggs  In  the 
partnonhlp  assets,  fs  lerersed,  and  the  cause 
rananded  tor  further  proceedings  In  accord- 
ance with  this  opinion,  and  the  decree  in 
other  respects  is  affirmed. 

WOOD,  dtasenta. 


ST.  LOUIS,  I.  M.  &  S.  BT.  CO.  DALLAS. 
(Supreme  Court  of  Arkaasaa.  Jan.  3,  1910.) 
1.  CABBiEBa  (S  306*)— BjEcxioir  or  ImozxoAT* 

ED  PABSBNOEB— LlABIXJTT. 

If  the  trainmen  knew  a  passencer  was  so 
Intoxicated  as  to  be  unable  to  STOid  dangers 
from  passins  tridns,  when  ejected,  and  the  place 
where  he  was  ejected  was  dangeroui  to  one  In 
his  condition,  the  carrier  was  liable  If  injury 
resulted. 

[Ed.  Note.— For  other  cases,  see  Carrlen, 
Oant^  Die  f  1454 ;  Dee.  I^gTi  866L*] 
2l  Cabkikbs  (1 870*)— Bncnon  or  PAssEiraKB 

— CONTKIBUTOST  NkOUOBNCK. 

If  a  paaaenger  was  not  so  Intoxicated  that 
be  was  unable  to  undentaud  the  dangers  to 
wUeh  he  was  ezposed  at  the  place  he  was  eject- 
ed, he  eonld  not  recover  for  injuries  occnrring 
after  he  was  put  off,  caused  by  his.  failure  to 
exercise  due  care  for  his  safety. 

[Bd.  Note.— For  other  cases,  see  Oarriers, 
Cent  Dig.  I  1459 ;  I>ec  Dig.  I  370.»1 

3.  GaBBIKBB  (I  381*)— 4DJBCTION  OF  PASBEnOEB 

— INJTJBIBB— SumonHoT  OT  Bvidehcx. 
In  an  action  for  Injuries  to  a  passenger  by 
bdns  mn  over  by  another  train  after  he  was 
ejetrted  from  defendant's  train,  evidence  held 
snffident  to  supitort  a  verdict  for  plaintiff. 

[Dd.  Note.— For  other  cases,  see  Carriers, 
Gent  Dig.  H  U78-1482;  Dec.  big.  I  381.*] 

4.  SnmiiOB  (t  216*)— Anaaaons  AeAinsr 
IifTBBBerr— ADxraBiBiurr. 

Statements  made  by  a  party  against  his  in- 
terest are  competent  as  onginal  testimony,  so 
that  In  a  personal  inluir  action  a  written  state- 
ment signed  by  plaintftt  and  claimed  to  have 
been  made  by  him  prior  to  the  action,  giving 
the  drcumstanees  of  Ills  injuiTi  was  admissible, 
thongh  i^aintiff,  while  admitting  his  signature, 
denied  having  said  the  things  contained  therein. 

[Bd.  Note.— For  other  cases,  see  Ehldenoe, 
Gent  Dig.  i  751 ;  Dea  Dig.  |215.*] 

Appbai.  ahd  Bbbob  (I  216*)— OBJEcnons— 

iNSTBUOnonS— HlSLEAOINQ  INSTBUCTIONB. 
Instmctions,  which,  though  somewhat  am- 
Mgnons  and  misleading,  could  have  been  cured 
by  a  specific  objectloB  thereto,  which  was  not 
made,  wonld  not  be  gronnd  for  rereisal. 

[Bd.  Not&r-^or  other  cases,  see  Appeal  and 
Erot.  Oent  Dig.  |  1800;  Dea  Dig.  ^216.*] 

6.  Dakaqbb  (f  163*)— Nbcessitt  or  Paoor  or 
DAUAaEB— Pain  aitd  Suvtbbino. 

The  jury  must  be  governed  by  the  evidence 

bi  awarding  damages  for  pain  and  suffering. 
[Ed.  Note.— For  other  cases,  see  Damages, 

Cent.  Dig.  i  454;  Dec  Dig.  {  163.*] 

Appeal  from  Circuit  Court,  Hot  Springs 
County;  W.  H.  Evans.  Jndge. 

Action  by  Fred  Dallas  against  the  St 
Lonls,  Iron  Mountain  &  Southern  Railway 


Company.  From  a  Jadgmetit  for  tdalntlff, 
defendant  appeals.  Remsed  and  remanded 
for  new  triat 

Fred  Dallas  brought  suit  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company,  for  Injuries  allied  to  have  been 
received  by  him  In  being  wrongfully  ejected 
from  one  of  its  passenger  trains,  and  In  being 
left  In  an  unconscious  condition  near  the 
traclES  of  its  line  of  railway,  whereby  his 
leg  was  cut  off  by  another  of  defendant's 
trains  which  passed  shortly  afterwards.  Fred 
Dallas,  the  plaintiff,  testified,  substantially, 
as  follows:  On  September  29,  1907,  about 
2  o'clock  p.  m.,  he  took  defendant  passenger 
No.  806  at  En  Dorado  for  Camden,  Ark.  When 
the  train  reached  Camden,  he  concluded  to 
go  to  Maivem,  Ark.,  and  paid  his  passage  to 
that  place.  The  train  auditor,  upon  receipt 
of  his  fare,  put  the  usual  cbe<ft  In  his  hat 
When  plaintiff  boarded  the  train,  he  was 
sober ;  but  be  began  drinking  whisky  on  the 
way,  and  be  became  drunk.  When  the  train 
stopped  at  Walco,  a  station  about  two  miles 
south  of  Malvern,  he  started  out  to  look 
around.  When  he  reached  the  steps,  some 
one  (he  thinks  was  one  of  the  train  crew) 
pushed  him  from  the  steps  of  the  coach.  He 
says  he  fell  backwards  and  did  not  remember 
anything  more  until  the  next  morning.  When 
he  recovered  consciousness,  be  found  that 
his  leg  had  been  cut  off,  but  says  that  he  does 
not  remember  any  of  the  attendant  circum- 
stances. Other  passengers  on  train  No.  806, 
on  the  day  in  question,  testify  that  they  saw 
one  of  the  train  crew  shove  the  plaintiff 
from  the  steps  of  the  coach.  One  witness 
said  that,  when  the  plaintiff  fell,  the  brake- 
man  kl<^ed  htm  out  of  the  way.  Other 
witnesses  testified  that  they  saw  htm  lying 
within  eight  or  ten  feet  of  the  track,  and  that 
he  was  unconscious.  Others  say  that  he  was 
unconscious,  but  was  some  distance  fariher 
away.  The  train  crew  were  witnesses  for 
the  defendant  and  deny  that  the  plaintiff  was 
kidded  or  shoved  off  of  the  steps  of  the  train, 
and  that  th^  knew  he  was  drunk,  or  >(fas  left 
lying  near  the  track  In  an  unconscious  condi- 
tion. The  train  stopped  at  Walco  about  8 
o'clock  p.  m.,  which  At  tbat  season  of  the 
year  was  shortly  after  dark.  The  train  pro- 
ceeded to'Malvem,  about  2  miles  distant,  and, 
while  there,  defendant's  passenger  train.  No. 
223,  south  bound,  passed  It  When  it  arrived 
at  Walco,  two  or  three  passengers  got  off, 
and  the  train  started  up.  Just  then,  other 
passengers  came  out  of  the  coach,  and  the 
train  was  again  stopped  to  discharge  them. 
It  had  moved  up  about  30  feet  AVhen  It 
made  the  s^nd  stop,  a  cry  of  distress  was 
heard  from  the  rear  of  the  train.  An  In- 
vestigation wa;i  made,  and  plaintiff  was  found 
under  the  rear  trucks  under  the  rear  coach, 
with  the  wheels  resting  on  his  l^.  He  was 
released  as  quickly  as  iKWslble,  placed  on  a 
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cot.  ftnd  carried  to  Malvern,  wbere  his  leg 
wag  amputated.  Walco  1b  a  station  2  miles 
Bontfa  of  Malvem  establlflbed  for  the  benefit 
of  a  lumber  mlU  and  Its  employta.  There  was 
a  trial  by  Jury,  and  a  rerdlct  for  the  plain- 
tiff. The  defendant  has  appealed  from  the 
judgmoit  roidered  npaa  the  Terdlct 

Klnsworthy  k.  Bhotoo,  Bridges,  Wooldrldge 
ft  Gant,  and  Jas.  H.  Stevenson,  tot  ai^- 
lant.  H.  B.  Means  and  J.  C.  Boss,  for  appel- 
lea 

HART,  X  (after  stating  the  facts  as  above). 
1.  It  Is  earnest^  Insisted  by  counsel  for  de- 
fendant that  Is  not  floffident  evidence 
to  support  the  verdict  The  duty  of  the  car- 
rier to  a  dr9nk  passenger  and  its  UabUItr 
for  the  neglect  of  it  Is  stated  by  Mr.  Hubdiln- 
son  as  follows:  "And  this  rule  Is  true  wheth- 
er the  attendant  danger  arises  from  the 
natural  Infirmity  of  the  person  or  was  self-im- 
posed. Thus,  If  a  person  on  a  train  Is  so  in- 
toxicated as  to  r^der  him  nnconsdons  of 
danger  and  unable  to  appreciate  his  position, 
snrrouudliv  and  perils  and  his  duty  to  avoid 
them,  or  lie  does  not  possess  the  poww  of 
locomotion,  and  Is  put  off  the  train  by  a  con- 
ductor on  account  of  liis  mlsmmdnct,  and  the 
place  where  he  Is  pnt  off  and  left  Is  danger- 
ous to  one  in  his  condition,  and  these  facts 
are  known  to  the  conductor,  he  would  be 
guilty  of  recklessness  and  wanton  negligence, 
rendering  the  company  in  whose  employment 
he  is  liable  for  damages  resulting  from  Ms 
negligence,  although  the  person  ejected  and 
Injured  migbt  have  been  legally  ejected.  In  a 
proper  manner  and  at  a  proper  place."  2 
Hutch.  Carr.  i  1083.  p.  126a  Upon  like  prin- 
ciples, the  law  would  not  Justify  a  conductor 
In  putting  off  a  passenger  at  «  time  and 
place  and  under  conditions  and  circumstances 
which  would  expose  him  unnecessarily  to 
great  peril  of  life  or  bodily  barm,  and  this, 
too,  whether  the  danger  arose  from  the  natu- 
ral Infirmity  of  the  person  or  was  Belf-lm pos- 
ed. If  the  conductor  did  not  know  of  the 
Infirmity  of  the  person,  and  the  peril  attend- 
ing the  ejection,  there  would  be  no  liability 
arising  from  the  exercise  of  the  right  and 
performance  of  the  duty.  It  is  the  fact  of 
notice  or  knowledge  of  the  danger  on  the 
part  of  the  conductor  under  such  clfcumstan- 
cee  that  constitutes  the  act  culpable  or  vrlll- 
ful  wrong. 

If  the  deceased  was  Intoxicated  to  the  de- 
gree that  he  was  unconscious  of  danger,  could 
not  grasp  his  position  and  surroundings,  and 
his  duty  to  avoid  danger  from  passing  trains, 
or  did  not  possess  the  power  of  locomotion, 
and  the  place  where  he  was  put  off  and  left 
was  dangerous  to  one  In  his  condition,  and 
these  facts  were  known  to  the  conductor,  the 
conductor  would  be  guilty  of  such  n^Ugence 
as  to  render  the  defendant  Uable  for  damages, 
resulting  from  such  misconduct  Where  In- 
toxication, which  did  not  take  away  con- 
sciousness, and  tiw  power  to  consider  and  un- 


derstand the  danger  to  which  he  was  expos' 

ed.  or  deprive  blm  of  physical  capacity  to 
take  care  of  himself,  and  to  avoid  danger, 
would  not  relieve  him  of  the  responsibility 
of  exercising  due  care,  a.tter  tie  wms  pnt  alt 
the  train,  and.  If  he  was  killed  in  conseqiraic» 
of  such  negligence  of  duty  on  his  part,  the 
plaintiff  cannot  recover.  The  killing  under 
the  circumstances  would  be  the  result  of  his 
own  n^llgenc^  which  proximately  contribut- 
ed to  it  Jotmaon  v.  Louisville  B.  R.  Oo^  104 
Ala.  241,  16  South.  75,  S3  Am.  St  Bep.  80. 

In  the  case  of-  Black  v.  New  York,  New 
Havffii  &  Hartford  Railway  Company,  193 
Mass.  448,  7»  N.  B.  797,  7  L.  R.  A.  (N.  &)  148, 
the  court  held:  "Who^  the  plalntilTs  ne^l- 
genoe  or  wrongdoing  had  placed  his  person  or 
property  in  a  dangerous  situation  which  is 
beyond  his  Immediate  control,  and  tlie  de- 
fradant,  having  full  knowledge  of  the  dan- 
gerous situation,  and  full  (^portnnlty,  by  the 
exercise  of  reasonable  care,  to  avoid  any  In- 
Juty,  nevertheless  causes  an  injury,  he  is 
liable  for  the  Injury,  as  the  plaintiff's  former 
negligence  Is  Mily  remotely  connected  with 
the  acchlent,  while  the  defttidenfs  CMidnct 
is  the  sole^  direct,  and  proximate  cause  of  It." 

The  teaaoD  of  ttie  rule  Is  that  tlie  law  sab- 
ordinates  personal  ri^ts  to  the  prescrvatlOD 
of  life.  The  rule  Is  firmly  established,  hot 
the  apidlcation  of  it  sometimes  gives  rise  to 
difficult  qnestlonsL  In  the  ease  at  bar,  the 
defendants  tberay  of  tlie  case  was  that  plain- 
tiff WHS  injured  while  trying  to  board  Its 
south-bound  train  when  in  motlan;  Imt  the 
Jury  might  have  fbnnd  that  tlie  plaintiff  wa» 
shoved  from  me  of  d^endant's  passoager 
trains  by  its  employes,  and  was  left  lying 
close  to  tlie  track  in  an  uncoosdons  condition,, 
that  with  knowledge  of  his  litipless  nmdl- 
tlon,  and  of  tiie  farther  fact  that  it  was  dsrk» 
and  that  ttiere  was  no  one  tbere  to  rendn- 
hlm  assistance,  they  left  him  near  tlw  trade, 
exposed  to  the  dangers  of  a  train  vrtiidi  would 
necessarily  pass  In  a  short  time,  «oA  that 
as  a  result  thereof  the  plaintiff  was  Injured. 
Hence  we  eondude  ttiat  there  was  suffldmt 
evidence  to  support  the  vradlct  of  the  Jury. 

2.  The  claim  agmt  of  the  defendant  testi- 
fied that  on  the  21st  day  of  October,  1907.  the 
plaintiff  gave  a  statement  of  the  facts  and 
circumstances  of  his  Injury ;  that  said  state- 
ment was  In  writing  and  signed  by  the  plain- 
tiff. Plaintiff  admitted  his  signature  to  the 
statement,  but  denied  having  said  of  the  mat* 
ters  contained  In  It  Defendant  offered  to 
Introduce  the  statement  In  evidence  and  as- 
signs as  error  the  action  of  the  court  In  ex- 
eluding  It  The  court  should  have  admitted 
the  statemmt  in  evidence.  The  rule  In  St 
Louis,  Iron  Mountain  &  Southern  Ry.  Co.  v. 
Falsst  68  Ark.  S92,  61  8.  W.  374,  Invoked  by 
counsel  for  plaintiff.  Is  not  applicable,  for 
plaintiff  sustained  two  relations  to  this  suit ; 
he  was  both  plaintiff  and  witness.  As  said 
In  the  case  of  Collins  v.  Mack,  31  Ark.,  at 
page  694:  *T?be  acts  and  declare tloos  of  a 
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party  to  a  salt,  when  Qi^  afford  any  pre- 
somptlon  agalDBt  him,  may  be  proven  by  the 
opposlnK  party."  It  1b  a  well-recognized  rule 
of  evidence  that  any  statementB  ^ilcb  may 
have  been  made  by  a  party  to  a  rait  against 
his  Intereet,  touching  material  (acta,  are  com- 
petent aa  original  testimony.  Blamk.  r.  Ep- 
stein, 221  Mo.  286,  120  S.  W.  755 ;  LonlavUle 
&  N.  R.  Co.  et  aJ.  v.  Onan's  Adm*r,  110  S.  W. 
3S2,  33  Ky.  Law  Rep.  462. 

3.  Counsel  for  defendant  also  insist  that 
the  court  erred  In  giving  Instmction  No.  7 
at  the  InsUnce  of  the  plaintiff.  Hub  instmc- 
tion Is  to  some  extent  ambiguous  and  mislead- 
ing. In  this,  that  It  might  be  Inferred  from  it 
that  the  Jury  should  render  a  verdict  for  any 
amount  th^  deemed  right  for  the  pain  and 
suffering  regardless  of  the  evidence.  But  the 
defect  could  have  been  cured  by  a  specific  ob- 
jection. For  that  reason  we  would  not  reverse 
the  case  for  this  alleged  error;  but,  inasmuch 
as  the  case  must  be  reversed  for  the  error  al< 
ready  Indicated,  we  deem  It  proper  to  caution 
the  court  In  regard  to  the  form  of  the  Instruc- 
tion. While,  as  we  have  said.  It  Is  difficult  to 
fix  a  measure  of  damages  for  pain  and  suffer- 
ing for  the  re&aon  that  none  would  be  an  ac- 
ceptable Inducement  to  suffer  It.  yet.  In  deter- 
mining the  amount  of  compensation  for  It, 
the  Jury  must  be  governed  by  the  evidence  In 
the  case,  ^ee  Aluminum  Company  of  North 
America  v.  Ramsey,  89  Ark.  522,  117  S.  W. 
568;  Ward  v.  Blackwood,  48  Ark.  396,  3  S.  W. 
624 ;  Railway  Co.  v,  Dobbins,  60  Ark.  485,  80 
S.  W.  887,  31  8.  W.  147 ;  St  I*.  I.  M.  &  So. 
Ry.  Ca  V.  Cantrell,  87  Ark.  622,  40  Am.  Rep. 
105 ;  Barlow  v.  Lowder,  85  Ark.  49a 

For  the  error  in  excluding  the  written 
statement  of  plaintiff  from  the  Jury,  the 
Judgment  will  be  reversed,  and  the  cause  re- 
manded for  a  new  trlaL 


WILEY  V.  STATE. 
<Sapieinc  Court  of  Aikansas.   Dea  18,  1909.) 

1.  Labcknt  (I  60*)  —  E^iDBHCB— loiimnoA- 

XIOH  OF  SlOLXK  OOODS. 

On  a  trial  (or  the  larceny  of  merchandise, 
evidence  Ikelil  to  Justify  a  finding  that  the  mei^ 
chandtse  found  in  the  poBseaslon  of  accused  and 
a  third  person  jointly  indicted  with  hhn  was 
the  property  of  prosecutor. 

[E)d.  Note.— -For  other  cases,  see  Larceny,  Cent 
THg.  ii  15^158;  Dec  Dig.  I  60.*] 

2.  CamiNAi.  Law  (I  118»«)  —  Vnmoi^-CON- 

CLUBIVERESS. 

Where  there  Is  any  substantial  evidence  to 
sustain  It.  a  verdict  of  goltty  will  not  be  dis- 
turbed OD  aiveal. 

[Eid.  Note— For  other  cases,  see  CMmlnal  Law, 
Cent  Dig.  Ii  3074-8088;  Dec  Dig.  |  lUO.*] 

a  J^AXOBn  (S  64*)— RBCBNT  POBBBSSIOH  OW 

Stoun  pBOPBvrr— SmoT. 

The  nnexplalaed  possession  of  property  re- 
cently stolen  affords  presnmptlre  evidence  of 
gnilt.  and  if.  In  connection  with  other  facts.  It 
mdnces  a  belief  beyond  a  reasonable  dotfbt  of  the 


guilt  of  accosed,  It  Is  sufficient  to  wanast  a 

conviction, 

[Ed.  Note.— For  other  cases,  see  Larceny,  Ont. 
Dig.  ft  170-178;  Dec  Dig.  t  64.*] 

4.  Labciitt  (S  64*)— Rkcbnt  PoasunoN  or 
SToi.Eif  Pbopebtt— Effect. 

The  question  whether  the  possesdon  of  stol- 
en property  is  recent  does  not  depend  wholly  on 
the  lapse  of  time,  but  the  actions  of  accused  andi 
the  nature  of  his  claim  to  the  property  on  his 
subsequently  making  a  claim  of  title,  and  all  the 
circumstances  most  oe  considered  In  determining 
whether  the  iKiasession  Is  recent  or  so  lamote- 
that  it  may  not  be  considered. 

[Bd.  Note.— For  other  cases,  see  Larceny,  Cent.. 
Dig.  SI  170-178;  Dec  Dig.  S  64.*] 

5.  Labcbnt  (I  64*)— Recent  PosaiaaiON  or 

Stolen  Pbopbbty— Effect. 

Merchandise  stolen  May  1st  was  found  in 
poBsessioa  of  accused  on  Ja]y23d,  when  his 
premises  were  seaiched.  Subsequently  be  made 
a  distinct  assertion  of  title  to  it,  claiming  to 
have  acquired  possession  before  the  alleged  lar- 
ceny. Held,  timt  the  possession  by  accnsed  waa 
not  too  remote  to  deprive  it  of  Its  probative  ef- 
fect as  a  fact  fnnn  which  an  inference  of  guilt 
could  be  drawn  In  connection  with  the  other 
circumstances  and  the  false  claim  of  the  acqui- 
sition of  the  property  by  accosed. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent. 
Dig.  IS  170-178;  Dec  Dig.  I  64.*] 

6.  Cbiminaz,  Law  (K  423,  ^*)  — Declaba- 

TIONS  or  CONSFIBATOBS— ADHIBSIBILITT. 
Before  evidence  of  the  sets  or  declaratlona 
of  an  alleged  conspirator  is  admissible,  the  con- 
spiracy mast  be  shown  by  other  evidence,  and 
the  acts  or  declarations  must  relate  to  what  was 
done  or  said  while  the  conspiracy  eonttnued. 

[Ed.  Note.— For  other  eases,  see  Criminal  Law* 
Cent  Dig.  H  089-1001,  1012-1017;  Dec  Dig. 
II  423.  &T.*3 

7.  Criminal  Law  <|{  424,  427*)  —  Declaka- 

TIONB  OF  CON8PIBATOB»— ADHISSIBILITT. 

The  fact  that  the  several  iwrtions  of  mei^ 
chandise  stolen  from  a  store  at  tiie  same  time 
were  found  in  poMesslon  of  accused  and  a  third 
person  johitly  indicted  for  the  larceny  was  com- 
petent to  establish  a  conspiracy  to  commit  the 
offense,  and  to  Implicate  accused  and  (he  third 
person  in  the  emnmlsslon  theTeof,_and  proof  that 
portions  of  tite  merchandise  were  fOund  In  the 
possession  of  the  third  person  was  admlslble, 
though  any  declaration  oi  the  third  person  made- 
at  the  time  of  the  finding  of  the  property  in  hiS' 
possession  would  not  be  admissible. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law,. 
Ce^^D^^^1002-1010b  1012-1017;  Dec  Dig. 


8.  Labcbnt  (I  45*)  —  Evidence— Admibbibil- 

ITT. 

The  fact  tbat  the  several  portions  of  mer- 
chandise stolen  from  a  store  at  the  same  time- 
were  found  in  possession  of  accused  and  a  third' 
I>eison  jointly  Indicted  with  him  Is  admissible- 
as  a  circumstance  to  identify  the  property,, 
though  the  separate  portions  were  found  at  dif- 
ferent places. 

[Ed.  Note.— For  other  cases,  see  Larceny,  Cent 
Dig.  i  135;  Dec  Dig.  |  46.*] 

Appeal  from  Giicnit  Court,  Franklin  Coun- 
ty; J^tha  Bvana.  Judge. 

Win  WUv  was  OMivicted  of  larceny,  and 
he  BKwals.  Affirmed. 

Sam  R.  Chew,  for  appellant  Hal  L.  Nor- 
wood, Atty.  Qea.,  and  &  A.  Cunlngham,  Asst 
Atty.  Gen.,  for  the  Stat& 
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PRAUENTHAt,  J.  The  defendant,  Will 
Wiley,  and  one  Tom  Trotter,  Jr.,  were  jointly 
indicted  by  the  grand  Jury  of  Franklin  coun- 
ty and  charged  with  the  crimes  of  burglary 
and  grand  larceny.  In  the  first  count  of  the 
indictment  these  parties  were  <Aarged  with 
burglarizing  the  storehouse  of  U  J.  Stock- 
ton, and  In  the  sec<md  count  they  were  charged 
with  taking,  stealing,  and  carrying  therefrom 
a  lot  of  goods  and  merchandise,  the  property 
of  said  Stockton.  The  goods  and  merchandise 
alleged  to  hare  been  stolen  consisted  of  a 
lot  of  calico,  lawn,  gingham,  percale,  cham- 
bray,  ribbon,  elastic,  shirts,  hose,  slippers, 
sclssora,  tobacco,  etc.,  and  each  item  of  the 
goods  is  set  forth  In  the  indictment,  togeth- 
er with  the  value  thereof.  There  was  a  sev- 
erance of  the  trial  of  the  two  parties,  and  the 
defendant  Wiley  was  in  this  case  placed  upon 
separate  trial.  The  defendant  was  acquitted 
of  the  charge  of  burglary,  but  was  convicted 
upon  the  count  of  the  Indictment  charging 
bim  with  grand  larceny,  and  his  punishment 
was  fixed  at  one  year's  Imprisonment  in  the 
penitentiary.  From  this  conviction  the  de- 
fendant presents  this  appeal. 

The  evidence  adduced  upon  the  trial  of  the 
case  tended  to  establish  the  following  facts: 
L.  J.  Stockton  was  the  owner  of  and  was  con- 
ducting a  small  mercantile  business  in  a  coun- 
try storehouse  situated  at  the  forks  of  two 
public  roads  In  Franklin  county.  On  the  night 
of  Saturday,  May  1, 1909,  the  storehouse  was 
broken  Into  by  an  entry  being  made  through 
a  window,  and  the  goods  and  merchandise  set 
out  In  the  indictment  were  taken  therefrom 
and  stolen.  The  burglary  and  larceny  were 
discovered  by  Stockton  on  the  evening  of  the 
following  day,  and  he  and  bis  daughter,  who 
was  assisting  him  in  attending  to  the  busi- 
ness, made  a  list  of  the  goods  that  had  been 
taken  from  the  store  on  said  night  On  May 
1,  1909,  the  defendant  and  said  Tom  Trotter, 
Jr.,  were  living  and  working  upon  a  bottom 
farm  about  four  mites  from  the  stor^ouse, 
and  at  that  time  they  lived  about  150  yards 
from  each  other.  They  were  close  frifflids, 
and  about  one  year  and  a  half  or  two  years 
prior  to  this  time  they  lived  near  each  other 
In  Oklahoma.  Trotter  returned  from  Okla- 
h<»na  to  Franklin  county  in  December,  1908, 
and  the  defendant  at  an  earlier  date  during 
that  year.  Some  time  after  May  1,  1909, 
these  parties  moved  from  the  bottom  land, 
and  in  July,  1909,  lived  about  one  mile  apart 
and  nearer  the  locality  In  which  the  store- 
house was  situated.  On  July  23.  1909.  under 
and  by  virtue  of  a  search  warrant,  certain  of- 
ficers and  L.  J.  Stockton  went  to  the  house  of 
said  Trotter,  and  there  searched  for  the  goods 
and  merchandise  alleged  to  have  been  stolen. 
Tli^  found  In  Trotter's  house  a  lot  of  new 
calico,  lawn,  chambray,  and  other  goods  which 
were  Identified  by  Stockton  as  goods  tliat 
were  In  his  stock,  and  that  were  taken  there- 
from on  May  1, 1909.  These  goods  were  found 
in  the  bottom  of  a  trunk,  and  were  covered 
with  other  goods  that  were  not  new  and  Mme 


beddothea.  The  officers  thai  proceeded  in 
company  with  Stockton  and  went  to  the  honse 
of  defMidant,  Wiley.  In  this  taoose  they 
found  also  a  lot  of  goods  and  merchandise 
which  Stockton  Identified  as  owned  by  him. 
and  as  having  been  In  his  stock  and  taken 
therefrom  on  said  May  1st.  These  goods 
were  found  in  a  clothespress  npon  which 
were  piled  other  goods  that  were  not  new, 
and  also  guilts.  Amongst  the  property  taken 
from  Stockton's  store  were  three  large  scis- 
sors which  had  the  mark  or  brand  thereon 
of  "Empress."  A  pair  of  sdssora  similar  to 
these  was  found  at  the  honse  of  Trotter  and 
one  pair  of  scissors  also  similar  to  these  was 
found  at  the  bouse  of  the  defendant;  and 
Stockton  Identified  these  scissors  as  his  prop- 
erty which  were  taken  from  his  honse  on  the 
night  of  May  1st.  While  the  goods  were  be- 
ing Identified  and  claimed  by  StodEton  and 
taken  possession  of  by  the  officers,  the  de- 
fendant made  no  explanation  of  how  he  ob- 
tained them;  but  on  his  trial  he  said  the  rea- 
son that  he  made  no  erplanation  at  that  time 
was  that  he  did  not  care  to  do  so  because  he 
knew  where  he  had  gotten  them,  and  could 
show  his  innocence.  While  the  defendant 
was  living  on  the  bottom  land  there  was  lo- 
cated near  bis  home  a  cave  or  hole  in  a 
bluff;  and  a  short  time  after  the  storehouse  of 
Stockton  was  burglarized  a  young  boy  saw 
the  defendant  and  his  wife  at  tliis  place  in 
the  bluff  with  two  sacks,  and  under  circum- 
stances indicating  that  he  was  hiding  proper- 
ty In  this  cave  or  hole  In  the  bluff.  The  de- 
fendant claimed  In  explanation  of  this  tbat 
he  was  only  at  the  time  hunting  a  mule. 
The  defendant  introduced  the  evidence  of  his 
relatives  and  himself  by  which  he  endeavored 
to  prove  that  the  goods  found  in  bis  posses- 
sion were  purchased  from  time  to  time  from 
merchants,  and  he  Introduced  evidence  show- 
ing that  other  merchants  at  the  towns  in 
Franklin  county  kept  in  their  stocks  of  mer- 
chaiMlise  for  sale  goods  similar  to  those  al- 
leged to  have  been  stolen.  He  Introduced 
Tom  Trotter,  Jr.,  as  a  witness,  who  claimed 
to  have  purchased  the  goods  found  In  bis  pos- 
session from  merchants  principally  Id  Ft. 
Smith  and  Oklahoma. 

We  do  not  think  it  necessary  to  further  de- 
tail the  facts  and  circumstances  adduced  In 
the  evidence  in  this  case.  Tlie  above  pre- 
sents sufficiently  the  character  of  the  case 
that  was  made  out  against  the  defendant,  and 
the  questions  that  are  presented  upon  this 
appeal  for  determination.  The  chief  ques^ 
Uon  of  fact  involved  In  the  case  is  whether 
or  not  the  goods  and  merchandise  that  were 
found  in  the  possession  <jl  Trotter  and  the 
defendant  were  the  property  of  L.  J.  Stodc- 
ton,  and  the  goods  which  he  claimed  were 
stolen  from  the  storehouse;  for,  if  they  were 
the  property  of  Stockton,  then  the  explana- 
tion the  defendant  of  bow  he  obtained 
them  must  necessarily  have  been  fabricated 
and  false;  and  this,  taken  in  connection  with 
the  otlier  facts  and  drcomatonces  adduced 
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te  erldenc^  1b,  we  think,  snfflolent  evidence  to 
sustain  tlie  verdict  of  the  lory. 

It  Is  eaniestly  urged  hj  able  connsel  for 
the  defendant  that  there  Is  not  sufficient  evi- 
dence to  snstaln  the  flndlng  that  these  gooda 
and  merdiandlae  found  In  the  possession  of 
the  defendant  and  Trotter  were  the  property 
of  Ii.  J.  Stodcton.  These  goods  and  merchan- 
dise were  ivesaited  In  evidence,  and  Mr. 
Rtocbton  and  his  dangtater,  In  the  preswce  of 
the  Jnry,  picked  out  and  Identified  the  goods 
as  his  property  and  aa  the  goods  whldi  were 
taken  from  his  store.  The  defendant  and  hla 
witnesses  testified  that  he  bad  the  property 
some  time  bi^re  Uie  date  <a  the  borglary. 
These  witnesses  appeared  before  the  Jury, 
who  were  the  exclusive  judges  of  their  cred- 
IblUty  and  also  tbe  judges  of  what  weight  to 
give  to  the  testimony  of  Sto<^ton  and  his 
daughter.  This,  therefore,  was  peculiarly  a 
question  of  fact,  which  was  espe<dall7  a  mat- 
ter within  their  province  to  determine.  As 
to  that  question  of  fiict,  we  are  of  the  opin- 
ion that  there  was  some  evidence  to  Bustaln 
the  finding  of  the  jury ;  and  ttilB  court  has 
uniformly  held  that,  where  there  Is  any  evi- 
dence of  a  aubstantlal  character  to  sustain 
the  finding  of  tbe  jury  as  to  a  qnestl(si  of 
faci,  It  wUl  not  be  disturbed.  Hubbard  v. 
States  10  Ark.  378:  Chltwood  v.  State,  18 
Ark.  453:  Dixon  v.  State,  22  Ark.  218;  Har- 
rU  V.  State.  81  Ark.  106;  Holt  v.  Stata^  47 
Ark.  lOe,  1  S.  W.  61 ;  WUlIams  v.  State,  60 
ATk.  611,  9  S.  W.  6;  Gunter  v.  State,  79  Ark. 
432.  96  8.  W.  161,  116  Am.  St  Rep.  85. 

It  thus  being  determined  that  these  goods 
and  merdiandlse  were  tbe  property  of  L.  J. 
Stockton  and  the  goods  which  were  stolra, 
the  possession  of  them  by  the  defendant  was 
a  fact  from  vhlcli  ttls  compUcl^  in  the  lar* 
ceny  might  be  Inferred,  The  possession  of 
property  recently  stolen  and  unexplained  af- 
fords presumptive  evidence  of  guilt  Such 
possession  Is  a  circumstance  wbldi  may  -be 
proved  and  taken  Into  consideration  by  the 
Jury,  and.  if  In  connection  with  the  other 
facts  and  drcumstances  proved  In  tbe  case  It 
Induces  In  the  minds  of  the  Jury  a  belief  be- 
yond a  reasonable  doubt  of  the  guilt  of  the 
defendant,  It  becomes  sufficient  to  warrant 
a  conviction.  RapalJe  on  Larceny  and  Kin- 
dred Offenses,  {  162 ;  Boykln  v.  State.  34  Ark. 
443;  Shepherd  v.  State,  44  Ark.  39;  Den- 
nark  V.  State,  58  Ark.  576,  25  S.  W.  867 ;  Gun- 
ter V.  State.  79  Ark.  433,  96  S.  W.  181,  116 
Am.  St  Rep.  85;  Douglass  t.  State,  121 
S.  W.  923.  The  question  as  to  whether  or  not 
the  possession  of  stolen  property  Is  recent 
does  not  depend  wholly  upon  the  lapse  of 
time.  The  nature  of  the  property  alleged  to 
have  been  stolen,  the  actions  of  the  defend- 
ant and  the  nature  of  his  claim  thereto,  If 
he  subsequently  makes  an  assertion  of  title, 
and  all  the  circumstances  surrounding  tbe 
particular  case,  should  be  taken  Into  consid- 
eration In  determinli^  whether  the  posses- 
sion of  the  prop^^  ms  at  the  time  after  It 
was  recently  atblen,  or  whether  it  was  so  re- 


mote that  It  should  not  be  considered'  that 
It  was  recently  stolen,  8  Ency.  of  Elvidence. 
101 ;  State  v.  Miller,  45  Minn.  521,  48  N.  W. 
401 ;  Commonwealth  v.  Montgomery,  11  Mete. 
(Mass.)  534,  46  Am.  Dec  227.  In  the  case 
at  bar  tbe  niercbandlse  was  stolen  and  se- 
creted, and  some  time  after  it  was  discovered 
In  the  possession  of  the  defendant  he  made 
a  distinct  assertion  of  title  to  It  Subsequent- 
ly he  claimed  to  have  acquired  possession 
of  the  property  at  a  time  long  before  the  date 
when  they  were  alleged  to  have  been  stolen 
from  Stockton,  the  owner.  He  could  not  have 
obtained  tb«n  therefore  Innocently  from  any 
other  person.  It  then  became  a  question  of 
fact  for  the  jury  to  determine  as  to  wheth- 
er or  not  his  claim  of  title  was  made  honest- 
ly and  In  good  faith,  or  whether  It  was  false 
and  fabricated;  for.  If  tbe  claim  made  by 
him  that  be  acquired  and  was  In  possession 
of  the  pn^rty  prior  to  tbe  date  that  it  Is 
allied  that  It  was  stolen  from  Stockton  was 
false  and  based  on  fabrlcalxd  testimony,  then 
the  Inference  of  his  guilt  was  strengthened. 
The  possession  of  the  property  by  defendant 
under  the  circumstances  of  this  case  was  not 
too  remote  therefore  from  the  date  that  they 
were  allied  to  have  been  stolen  to  deprive 
it  of  its  probative  effect  as  a  fact  from  which 
an  inference  of  tbe  guilt  of  the  defendant 
could  be 'drawn  by  the  jury.  Tliis  Inference, 
taken  in  connection  with  the  othw  circum- 
stances In  tbe  case  and  the  false  and  fabri- 
cated claim  of  the  acgulsltlon  of  the  prop- 
erty by  the  d^endant.  Is  sufficient,  we  think, 
to  sustain  the  verdict  of  conviction. 

It  is  ui^ed  by  counsel  for  defendant  that 
tbe  court  erred  In  permitting  evidence  to 
be  Introduced  that  part  of  the  alleged  atolea 
gooda  were  found  at  the  house  of  Trotter.  It 
Is  contoided  that  such  evidence  could  raly 
be  edmlstible  on  the  ground  that  It  was  In 
the  nature  of  the  dedaration,  act,  and  con- 
duct ot  a  oo^nospirator.  It  Is  urged  that 
there  is  no  testimony  showing  any  combina- 
tion or  conmiracy  between  flie  dtfendant  and 
Trotter  to  commit  this  alleged  crime;  and 
Inasmuch  aa  the  acta  and  conduct  of  Trot- 
tor  occurred  and  tiie  possession  of  the  gooda 
were  discovered  at  Trotter's  house  in  the  ab- 
sence of  the  defmdant  and  l<mg  after  tbe 
criminal  enterprise,  If  any.  was  ended,  the 
testimony  was  not  admissible^  It  is  wdl  set- 
tled that,  before  evidence  of  the  acts,  declara- 
tions, or  conduct  of  an  alleged  conqilrator 
can  be  Introduced,  the  conspiracy  must  first 
be  shown  by  evldaice  aliunde,  and  must  be 
done  w  made  while  the  conspiracy  continues. 
Tbe  general  rule  of  law  Is  that,  when  the 
deed  is  done  and  tbe  criminal  enterprise  la 
ended,  the  criminating  conduct  or  declara- 
tion of  one  conspirator  is  Inadmissible  against 
his  co-conspirator.  Rapalje  on  Larceny  and 
Kindred  Offenses.  732;  12  Gyc.  439;  Clinton 
V.  Estes,  20  Ark.  216;  Rowland  v.  State,  45 
Ark.  132;  PoUc  v.  SUte,  46  Ark.  165;  Foster 
V.  States  45  Axk.  328;  Taughan  t.  States  67 
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Ark.  1,  20  S.  W.  S88;  Om  t.  State,  60  Aik. 

422.  27  S.  W.  69& 

Bot  thla  nile  does  not  apply  -when  the  pos- 
BosBion  of  the  goods  tliat  were  stolen  at  the 
same  time  are  found  In  the  possession  of 
such  party.  The  fact  that  each  of  the  par- 
ties Is  foond  to  posseaa  portions  of  the  stolen 
goods  which  were  taken  at  the  same  time  Is 
Itself  competent  to  establish  a  conspiracy  and 
to  implicate  each  in  the  commission  of  the 
crime.  The  fact  that  the  several  portions 
of  goods  made  la  the  aggregate  the  amount 
of  goods  that  It  Is  proved  were  taken  would 
be  a  circumstance  to  identic  the  goods,  al- 
though the  separate  portions  were  found  at 
different  places;  and  such  evidence  would 
also  be  compet^t  for  that  purpose.  In  the 
case  of  Clark  v.  State,  28  Tex.  App.  169,  12 
S.  W.  729,  19  Am.  St.  Rep.  817,  it  was  held 
that  the  rule  that  the  acts,  conduct,  and  dec- 
larations of  one  co-considrator  after  the  con- 
summation of  the  conspiracy  are  Inadmissible 
as  evidence  against  another  conspirator  can- 
not be  extended  to  exclude  the  evidence  of 
the  subsequent  finding  of  the  fruits  of  the 
crlmtt  In  the  possession  of  one  of  the  con- 
spirators. In  the  case  at  Fisher  v.  State,  78 
6a.  fi96.  (relgbt  cars  had  bem  broken  In  and 
entered  and  goods  stolen  therefrom.  The  de- 
fendant in  that  case  and  several  other  par- 
ties were  Jcdntly  indicted  <Aarged  with  the 
coDunlssIou  of  the  crime,  and  the  defendant 
was  placed  upon  his  separate  trial.  In  that 
case  the  court  held  that  the  fact  that  the 
same  dass  of  goods  missed  fr<mi  the  broken 
and  rifled  cara  were  found  In  the  possession 
of  each  of  the  parties  was  clearly  competent 
not  only  to  establish  a  conspiracy,  but  to  im- 
plicate the  defendant  In  the  guilt  ot  his  as- 
sociates. Rapalje  on  Larceny  and  Kindred 
Offenses,  p.  733 ;  12  Cyc.  444.  In  the  case  at 
bar  a  lot  of  merchandise  was  taken  from  the 
storehouse  of  Stockton  upon  one  occasion. 
A  part  of  these  stolen  goods  was  found  in 
the  possession  of  Trotter  and  a  part  thereof 
was  found  in  the  possession  of  the  defend- 
ant That  was  a  fact  that  was  competent  to 
go  to  the  Jury  to  show  that  the  two  had  act- 
ed together  in  securing  these  goods,  and  that 
the  defendant  was  Implicated  in  thus  secur- 
ing them.  At  the  time  this  testimony  was 
Introduced,  the  court,  upon  objection  being 
made  thereto,  stated  that  any  declaration  or 
action  of  Trotter  would  not  be  admitted,  and 
that  the  only  testimony  that  was  admissible 
was  as  to  the  fact  that  these  goods  were  found 
In  the  possession  of  Trotter.  And  that  was 
the  extent  of  the  testimony  admitted  relative 
to  any  act  or  conduct  of  Trotter,  and  there 
was  no  testimony  as  to  any  declaration  that 
was  made  by  htm.  We  think  that  tbie  testi- 
mony thus  admitted  was  relevant  and  com- 
petent 

We  have  carefully  examined  the  instruc- 
tlona  that  were  given  by  the  court,  and  we 


find  that  they  tnlly  and  correctly  preseaiteA 
the  law  that  was  applicable  to  the  facts 
this  case;  It  was  peculiarly  the  province  of 
the  jury  under  these  Instructions  to  deter- 
mine from  the  facts  and  circumstances  ad- 
duced in  evidence  as  to  whether  or  not  the- 
defendant  was  guilty  of  the  diarges  prefer- 
red in  the  indictment 

They  found  from  the  facts  and  drcum- 
stancea  that  he  was  gnUty  and  convicted  hlro- 
of  grand  larceny.  We  cannot  say  that  there- 
Is  DO  substantial  evid»ice  to  snstaln  that 
verdict;  and  theretne  the  verdict  should 
not  be  disturbed. 

The  Jodgmait  it  affirmed. 


AMBBIOAN  INS.  00.  et  aL  v.  MoOSHEB 
LIQUOR  CO. 
(Supreme  Ooart  of  Arkansas.    Dec.  20,  1909.> 

1.  PaTHBNT  (I  17»)  —  PA-nCBHT  BT  DBATT  — 

Mode  Aifo  SurFiciERcr. 

Where  property  msaied  was  destroyed  by- 
fire,  the  delivery  to  the  insured  of  drafts  for  the 
amount  of  the  loss  by  the  insurance  company's 
adjuster  would  not  constitute  payment  of  tht 
loss,  unless  the  insured  agraed  to  receive  them 
as  such. 

rEd.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  H  70-77 ;  Dec.  Dig.  f  17.«] 

2.  Payment  (t  17*)— PATirairr  by  Dbaft. 

Where  iniared  property  was-  destroyed,  and 
the  Insurance  company^s  adjuster  gave  the  in- 
sured drafts  on  the  company  for  the  amount  of 
the  loBB,  which  were  not  paid,  the  insured  wa« 
entitled  to  sue  and  recover  thereon. 

[Bid.  Note.>-For  other  cases,  see  Payment, 
Cent  Dig.  H  70-77;  Dec  Dig.  J  17.*] 

8.  Pathsht  (i  68*)— BmoT— DUR— BSKDB- 

sion. 

Where  insured  property  was  destroyed,  and 
the  iuaurance  company^a  adjuster  gave  the  in- 
sured drafts  on  the  company  for  the  amount  of 
the  loss,  the  insured  cannot  recover  on  the  pol- 
icy without  at  the  trial  producing  and  rarrenoer- 
ing,  or  offering  to  surruider,  the  drafts  for  can- 
cellation. 

[Ed.  Note^For  other  cases,  see  Payment. 
Cent  Dig.  i  141 ;  Dec.  Dig.  f  ra.*] 

Appeal  from  Circuit  Court,  Pulaski  Conn* 
ty;  Jno.  W.  Blackwood,  Judge. 

Action  by  the  McGehee  Liquor  Company, 
a  copartnership,  against  the  American  Insur- 
ance Company  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Reversed 
In  part  and  affirmed  In  part 

C.  P.  Harnwell.  for  app^anta.  Abner  Mc- 
Gehee^ Jr.,  for  appellee. 

BATTLE.  J.  On  the  15th  day  of  July, 
1908,  Joe  F.  Jones  and  J.  H.  Davis,  partners 
doing  btislness  under  the  firm  name  and 
style  of  McGehee  LlQuor  Company,  brought 
an  action  against  the  American  Insurance 
Company,  a  corporation  organized  under  the 
laws  of  Arkansas  and  doing  business  at  lit- 
tle Rock,  in  thla  state,  and  against  John 
B.  Driver  and  A.  B.  Poe,  on  two  drafts  for 
9600  each,  drawn  by  E.  Miles,  adjuster,  on  the 
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defendant  the  Insniance  comiwny,  payable  to 
ttw  order  of  tbe  plaintiffs,  dated  tbo  28d 
^Say  of  Marcb,  1908,  one  doe  60  days  after 
'dfttflb  and  the  other  90  days  after  date,  both 
■acc^ted  by  tbe  defendant  tbe  American 
Insurance  Company  on  tbe  28th  day  of 
March,  1906,  and  Indorsed  in  blank  by  the 
•d^endants  John  B.  Driver  and  A.  B.  Foe. 
Plaintiffs  alleged  that  both  drafts  had  been 
protested  for  nonpayment,  and  due  notice 
to  the  IndorserB  had  been  given,  and  asked 
for  jndgmoat  against  the  defendants  for  the 
amoiint  of  the  two  drafts,  and  for  interest 
on  tbe  same  from  matnrl^  until  paid,  and 
for  costs  of  this  action. 

Defendanta  demurred  to  the  complaint  be- 
cause it  did  not  state  facta  sufficient  to  eoa- 
•tltute  a  cause  of  action. 

Plalntlfl^  amended  their  complaint  mak- 
ing W.  B.  Calhoun,  Cbarles  8.  Driver,  J.  T. 
Hnghee,  E.  P.  Lleton,  J.  U.  Long,  and  O.  A. 
Kimbflfly  defradants  to  this  action,  and  Xfy 
alleging  that  the  American  Insurance  Com- 
pany were  required  to  give  two  bonds  In  tlte 
sum  of  f 10,000  each  to  tbe  state  of  Arkansas, 
conditioned  that  the  said  company  would 
promptly  pay  all  claims  arising  and  ac- 
cruing any  person  by  virtue  of  any  policy 
Issued  by  said  company  during  the  term  of 
the  bond,  which  was  to  be  filed  with,  and 
approved  by,  the  auditw  of  tbe  state;  that 
the  American  Insurance  Company  on  tbe 
28th  day  of  February,  1907,  executed,  ac- 
knowledged, and  delivered  bcmd  of  $10,000, 
signed  by  the  defendants  A  B.  Poe,  J.  M. 
Tomig,  G.  A.  Kimberly,  E.  Miles,  and  J.  T. 
Hughes;  that  it  did  on  the  let  day  of  May, 
1907,  execute  acknowledge  and  deliver  an 
additional  bond  of  flO.000.  signed  by  the 
defendants  J.  B.  Driver,  W.  B.  Calhoun. 
Charles  8.  Driver,  EL  Miles,  J.  T.  Hughes, 

A.  B.  Foe,  and  H.  P.  Llston;  that  both  of 
these  bonds  were  given  to  the  state  of  Ar- 
kansas, and  conditioned  according  to  the  law 
in  such  cases  made  and  provided,  and  were 
filed  with  tbe  auditor  and  approved  by  hinu 
and  were  in  full  force  and  effect  at  the  time 
the  losses  occurred  which  were  evidenced  by 
tbe  drafts  suM  on;  that  during  tbe  "term" 
of  the  boDdx  the  plaintiffs  held  policies  Is- 
sued the  Insurance  company,  indemnify- 
ing tbem  against  loss  by  fire  destroying  or 
Injuring  their  stock  of  merchandise  at  Mc- 
■Oehee.  Ark.,  which  was  destroyed  by  fire  on 
or  about  the  20th  day  of  November,  1007; 
that  tbe  loes  caused  thereby  was  adjusted 
by  an  adjuster  of  the  lasurance  company  at 
$1,000;  and  that  the  drafts  were  given  "as 
«vldrace  of  Qiat  Indebtedness,"  and  by  ask- 
ing for  Judgment  against  the  defendanto  for 
41,000  and  interest  for  12  per  cent  thereon 
as  penalty,  and  for  $200  for  attorney's  fee. 

Copies  of  tbe  protests  of  the  drafts  and  of 
tbe  bonds  were  filed  as  exhibits. 

Tbe  d^endants,  the  Insurance  company,  J. 

B.  Driver,  and  A  B.  Poe  answered,  and  ad- 
mitted that  plalntiflb  suffered  a  loss  by  fire 
«s  alteged  In  ttuir  oHnplaln^  and  the  same 


was  adjusted  at  $1,000,  as  evidenced  by  the 
drafts  sued  on,  and  alleged  that  the  insur- 
ance company  on  the  28d  day  of  March, 
1008,  "settled"  that  loes  by  the  drafts,  that 
no  demand  for  payment  was  made  of  Driver 
and  Poe,  both  of  whom'  are  solvent,  and  In- 
aist  that  plaintiffs  are  not  entitled  to  recov- 
er pmalty  and  attorney's  fee. 

The  other  defendants  answered  and  made 
the  same  allegations  and  cont«itlons  con- 
tained in  the  separate  answer  of  their  co- 
defendants,  and,  in  addlttrai  thereto,  made 
other  allegatlcou  which  It  is  not  necessary 
to  mention. 

On  the  6th  day  of  January,  1909,  the  de- 
foidants  having  failed  to  appear,  the  cause 
was  submitted  to  the  court  upon  the  com- 
plaint of  tbe  plaintiffs  and  the  drafts  sued 
on;  and  the  court  found  tiiat  the  defmdants 
"are  Justly  indebted  to  tbe  plaintiffs  on  ac- 
count of  the  drafts,  which  were  given  in 
payment  of  a  fire  Insurance  policy  In  the 
sum  of  $1,000,  with  interest  thereon  from  the 
28d  of  March,  1908,  to  date  at  the  rate  of 
6  per  cent  per  annum,  amounting  In  all  to 
the  sum  of  $1,047.30,"  and  rendered  Judgment 
against  lite  defendants  for  that  amount,  and 
the  statutory  poialty  of  12  per  cent,  amount* 
lug  to  $120^  and  for  $140  for  attorney's  fee. 
Defendants  have  appealed  to  this  court 

The  execution  and  delivery  of  the  drafts 
were  not  paymoit  of  the  low  Incurred  by  the 
destruction  by  fire  of  property  lusured  In 
a  policy  inued  by  the  Amoican  Insurance 
Company  against  sutih  loss,  unless  the  plain- 
tiff agreed  to  receive  them  as  payment 
Henry  v.  Conley,  48  Ark.  267,  8  S.  W.  181; 
Pendergrara  v.  Hellman,  SO  Ark.  261.  7  S. 
W.  182;  Trlplett  v.  Mansur  &  Tlbbetta  Im- 
plement Co.,  68  Ark.  230,  57  S.  W.  261,  82 
Am.  St  R^.  284;  Sharp  v.  Flemming,  75 
Ark.  666,  88  S.  W.  306.  There  was  no  such 
agreement  and  the  drafts  were  not  paid. 
The  plaintiffs  had  the  right  to  sue  upon  them 
and  recover  Judgment  They  could  not,  how- 
ever, sue  upon  and  recover  uptm  the  policy, 
tbe  original  cause  of  action,  unless  In  the 
trial  of  such  action  they  produced  and  sur- 
rendered or  offered  to  surrender  the  two  drafts 
for  cancellaUon;  tbe  drafts  being  n^otiable 
Instruments.  Brown  v.  Scott  61  Fa.  S57; 
Mooring  V.  Mobile  Marine  Dock  &  Mutual 
Insurance  Co.,  27  Ala.  264,  258;  Myatts  v. 
Bell,  41  Ala.  222,  231;  Brabazon  v.  Seymour, 
42  Conn.  651,  553;  Bank  of  Ohio  Valley  v. 
Lockwood,  18  W.  Va.  892,  426.  427,  31  Am. 
Rep.  768;  Morrison  v.  Smith,  81  111.  221; 
Jackson  v.  Brown,  102  6a.  87,  29  S.  E.  149, 
66  Am.  St  Rep.  156;  Price  v.  Price,  16  M.  & 
W.  231;  2  Daniel  on  Negotiable  Instrumrats 
(6th  Ed.)  i  1272;  22  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  p.  667,  and  cases  cited. 

In  Brown  v.  Scott  61  Fa.  364,  Mr.  Jus- 
tice Strong,  delivering  the  opinion  tbe 
court,  said:  "Undoubtedly  there  is  a  large 
class  of  cases  in  which  it  has  been  asserted 
that  when  a  negotiable  note  (In  the  case  at 
bar  tiie  instrument*  sued  on  are  two  negotl* 
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able  drafts)  has  hem  glvea  toe  an  anteced^t 
debt,  tbougii  It  may  not  have  extinguished 
that  debt,  courts  will  not  suffer  the  creditor 
to  sue  and  recorer  on  the  original  contract, 
unless  the  note  has  been  lost  or  destroyed, 
or  Is  produced  and  canceled  at  the  trial. 
And  some  of  the  cases  go  to  the  extent  that 
the  right  to  sue  for  the  original  contideratlon 
Is  8us[>ended  while  the  npte  Is  outstanding 
In  the  hands  of  an  assignee  or  lodoraer  for 
Talu&  Such  Is  the  principle  of  Small  t. 
Jones,  8  Watts  [Pa.]  265.  To  determine 
rlght^  how  far  the  principle  Is  applicable, 
we  must  regard  the  reason  upon  which  it 
Is  founded.  That  reason  Is  that.  If  the  cred- 
itor might  sue  on  the  original  cause  of  action, 
the  debtor  would  be  exposed  to  two  suits, 
one  brought  by  the  creditor  and  one  by  the 
holder  of  the  note,  which  would  be  a  hard- 
ship. The  rule  then  is  made  for  Che  benefit 
of  the  mak«-  of  the  note,  and  Is  IrrespectlTe 
of  the  payment  of  the  debt" 

It  follows  from  the  rule  as  stated  tiiat 
Judgment  could  not  lawfully  be  recovered  up- 
on the  policy  and  drafts  In  one  action.  It 
being  a  prerequisite  to  a  Judgment  on  the 
former  that  the  latter  should  be  first  surren- 
dered; and  that  the  Judgment  upon  the  policy 
and  the  bonds  glT«i  to  the  state  of  Arkan- 
sas was  wltbout  right  The  drafts  were  a 
new  contract,  and  limited  the  right  of  recov- 
ery, and  bound  only  the  parties  to  them. 

The  Judgment  of  the  circuit  court  against 
all  the  defendants,  except  the  insurance  com- 
pany. Driver,  and  Poe,  and  as  to  the  penalty 
of  12  per  cent,  and  attorney's  fee^  Is  revors- 
ed,  and  is  In  all  other  respects  affirmed. 


BLOOMBR  et  al.  T.  CONB  ft  GO. 
(Supreme  Court  of  Aricaosas.    Nov.  22,  1909.) 

1.  Appkai.  and  Bkbob  <|  566*)— Rscobd— Ab> 

BTBAOT  or  TSSTIHOKT. 

Where  the  record  cwttained  conclusions  of 

appellant  as  to  the  effect  of  testimony,  but  no 
abstract  of  tbe  same,  it  was  fatally  defective, 
as  not  complying  with  rule  9  of  the  Suprame 
Court 

[Ed.  Note.— For  'other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  2S95,  2S86;  Dea  Dig.  { 
686.*] 

2.  AFFXAI.  AMD  BBBOB        907*)  —  PBESUKP- 

nons— SumoiKNCT  ov  Evidbucb. 

Where  a  decree  redtes  that  tbe  issues  were 
determined  on  oral  and  written  evidence,  which 
is  not  brought  into  the  record,  it  will  t>e  pre- 
sumed that  the  decree  was  warranted  by  the  evi- 
dence^ 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  |  2011;  Dec  Dig.  |  007.*] 

Appeal  from  Chicot  Chancery  Court;  Zach- 
arlah  T.  Wood,  Chancellor. 

Action  by  Cone  &  Co.  against  A.  K.  Bloom- 
er and  others.  Judgment  for  plaintiffs,  and 
defoidants  appeal.  Affirmed. 

See,  also,  86  Ark.  334,  108  S.  W.  221. 


Jaa  C.  Norman,  Harry  B.  Cook,  Jno.  M. 
Rose,  and  Murphy,  Ooleman  &  Levris,  for  ap- 
peUants.  Bolton  ft  Ktrten  and  B.  B.  Gnii& 
for  appellees. 

HABT,  J.  This  action  was  brought  in  tbe 
Chicot  chancery  court  by  the  plalntUfs,  Cone 
ft  Co.,  agaluat  the  defendants,  N.  K.  and  Ju- 
lia Bloomer,  to  foreclose  a  mortgage  execut- 
ed by  the  latter  In  favor  of  the  former  on 
certain  lands  in  said  Chicot  county.  This  Is 
the  second  appeal  in  this  case.  The  former 
was  an  appeal  from  a  nunc  pro  tunc  decree 
of  a  special  chancellor.  The  decree  was  re- 
versed and  the  cause  remanded  because  the 
chancellor  abused  his  discretion  In  refusing 
a  continuance  for  the  purpose  of  allowing 
plalntifl  to  procure  testimony  on  the  ques- 
tion of  whether  the  decree  had  ever  been 
granted.  The  case  is  reported  in  85  Ark. 
8S4, 108  S.  W.  221.  On  remanding  the  cause 
the  chancellor,  on  November  6,  1908,  after 
bearing  the  evidence,  foimd  that  no  final  de- 
cree bad  been  rendered  in  the  cause,  and 
overruled  the  motion  for  a  nunc  pro  tunc  de- 
cree. On  motion  of  the  defendants  the  cause 
was  continued  until  January  6,  1909.  On 
January  9,  1900,  the  chancellor  found  in  fa- 
vor of  plaintiffs  for  $1,708.00  the  full  amount 
of  th^r  debt  and  a  decree  of  foreclosure 
was  entered.  Tbe  d^endants  have  appealed. 

It  is  insisted  by  counsel  for  plaintiffs  that 
the  decree  must  be  affirmed  because  the  tran- 
script does  not  contain  all  the  evidence  upon 
whldi  the  cause  was  heard,  and  because 
counsel  for  defendants  in  preparing  their  ab- 
stract of  facts  have  not  complied  with  rule 
0  of  the  court  The  decree  of  the  court  of 
November  6,  1908,  upon  tbe  motion  of  de- 
fendants for  a  nunc  pro  ttmc  decree,  recites 
that  the  Issues  were  submitted  and  deter- 
mined on  oral  testimony  and  uiwn  deposi- 
tions. The  oral  testimony  is  not  by  bU)  of 
exceptions  or  otherwise,  broi^ht  In  the  rec- 
ord. "Wbere  a  record  in  chancery  shows 
that  tbe  case  was  determined  by  the  chancel- 
lor upon  oral  as  well  as  written  testimony, 
the  presumption,  where  that  oral  testimony 
Is  not  preserved,  is  that  the  finding  of  tbe 
chancellor  Is  supported  by  the  testimony." 
Jones  V.  Mitchell,  83  Ark.  77,  102  8.  W.  710, 
and  cases  dted.  Again  Ih  the  case  of  Beecb- 
er  V.  Beecher,  8S  Ark.  424,  104  8.  W.  1S6,  It 
was  held:  "Where  a  chancery  cause  was 
beard  upon  written  and  oral  evidence,  and 
tbe  latter  is  not  brought  up  on  appeal,  it  will 
be  presumed  that  the  oral  testimony  Justi- 
fied the  decree."  See,  also,  Meeks  v.  State,  SO 
Ark.  679,  98  S.  W.  378. 

The  mortgage  sought  to  be  foreclosed  is 
made  an  exhibit  to  the  complaint  It  con- 
tains the  following;  "The'  sale  Is  on  condi- 
tion that  whereas  the  said  N.  K.  Bloomer  is 
indebted  unto  the  said  Cone  ft  Company,  in 
the  sum  of  one  thousand  dollars,  evidenced 
by  note  of  even  date — slao  an  account  on 
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Cone  Jfc  ComvtaBiT'9  books— said  note' being 
doe  80  dajB  frmn  date  and  said  acooant  be- 
ing due  January  1,  1906."  The  mortgage 
bean  date  of  December  6,  1904.  The  com- 
plaint alleges  that  N.  K.  Bloomer  has  made 
dlvwB  payments  on  the  said  account,  which 
hETe  hem  duly  credited 'thereon,  and  that 
there  remains  doe  and  unpaid  the  ram  of 
S1,798JS0  lOKMi  said  note  and  account  The 
note  and  account  are  refrared  to  as  eachlblts 
to  the  complaint  The  final  decree  recites 
that  the  cause  **is  submitted  to  the  court  up- 
on the  snbetltnted  eontplalnt  and  ezhlblta  and 
snhatltated  ansmr,  ai^  the  depoaltlonB  here- 
t<^re  tak«i  and  filed  In  this  case,  to  wit 
the  depositions  of  W.  T.  Cone  and  Geor^  A. 
Franklin,  and  the  original  books  of  account 
and  the  accounts  filed  and  properly  verified, 
and  the  notes  executed  and  upon  the  depoal- 
titns  of  N.  K.  and  JuUa  Bloomfflr,  Lafayette 
AiipwiH,  J.  c.  Xoiman,  and  J.  W.  Brady." 
The  court  found  that  the  defendant  N.  K. 
Bloomw  was  Indebted  to  plaintiffs,  W.  T. 
Gone,  J.  H.  Con^  and  6.  A.  Franklin,  doing 
business  as  Cone  ft  Co.,  In  the  sum  of  |1,- 
796JB0,  and  that  the  same  was  due  on  the  let 
day  (tf  January,  1805,  and  a  decree  of ^  fore- 
closure affUnst  the  lands  embraced  In  the 
mortgage  was  mtered.  Counsel  for  appel- 
lant has  not  abstracted  the  testimony.  He 
does  set  out  his  cmduslons  of  the  effect  of 
the  testimony,  but  this  Is  not  a  compliance 
with  rule  9  <a  the  court 

In  the  case  of  Slloam  Springs  t.  Broyles, 
87  Ark.  20^  112  B.  W.  219,  In  which  numer- 
ous cases  itf  the  court  applying  the  rule  are 
cited,  the  court  said:  '^t  Is  the  counsel's 
duty  In  the  abstract  of  facts  to  show  that  the 
court  was  In  error,  by  a  ancchtct  statement 
of  the  facts  thenuelvefl,  rather  than  by  his 
opinion  of  what  the  facts  show."  It  Is  urged 
by  connsd  tor  plaintlffB  that  ttie  abstract  of 
defendants  Is  fatally  defective  In  this  re- 
spect, and  we  think  his  objection  well  taken. 
For  an  OInstratlon  of  the  arolicatlon  of  the 
rule,  see  Jett  t.  O.  B.  Crittenden  ft  Ca,  116 
S.  W.  065.  But  It  is  insisted  by  counsd  for 
defoidants  that  tlie  account  at  the  plalntUfa, 
duly  Terlfied,  shows  that  the  decree  was  er- 
roneous. It  Is  true  that  what  purports  to  be 
this  account  Is  set  out  in  defendant's  ab- 
stract but  it  nowhere  appears  In  the  tran- 
script and  haoe  cannot  be  considered  on  ai>- 
peaL  The  decfee  recites  that  the  cause  was 
heard  upon  tlie  "inrlgina!  bo<*s  of  account 
and  the  accounts  filed  aM  properly  rerifled,** 
neltbw  of  which  is  brou^t  in  the  transcript 
"Wboe  the  decree  appealed  frmn  recites  that 
the  cause  rnu  beard  upon  the  evidence  which 
Is  not  brought  up  In  the  transcript,  It  will  be 
presumed  on  appeal  that  the  chancellor^  de- 
cree was  warranted  by  the  evldoice.**  Brown 
▼.  Nelms,  86  Ark.  869,  112  S.  W.  873,  and 
cases  dted  supra  on  this  question. 

We  find  no  error  In  the  record,  and  the  de- 
cree win  be  affirmed. 


PETXIRB  T.  TOWMSEND  et  al> 
(Snprema  Court  at  A^nriu.  Jan.  8,  IftlO^ 

1.  iHSAKs  Pebsokb  (|  94*)— AonoKB— Tauo- 

ITT  OF  JUDGUBHT. 

Const  art  7.  I  34,  provide  that  the  pro- 
bate court  shall  have  exclusive  jnrUdietira  in 
matters  relative  to  persons  of  nnsouod  mind  and 
their  estate.  Kirb/s  Dig.  IS  6<^&-<I029,  provide 
that  the  defense  of  an  Insane  person  must  be 
made  by  hia  regular  guardian  or  a  guardian  ap- 

Kinted  by  the  court  and  that  no  judgment  can 
rendered  against  him  until  after  a  defense 
by  raardian.  A  judgment  having  been  rendered 
defanlt,  a  motion  was  made  to  set  it  aside 
on  the  ground  that  defendant  was  insane,  and 
the  moving  luirty  was  appointed  gnardian  ad 
litem,  and  he  Sled  an  answer  and  a  trial  was 
had  resulting  in  a  Judgment  for  plaintiff.  Held, 
that  the  judgment  was  valid ;  it  not  being  neces- 
sary that  there  should  have  been  an  adjudica- 
tion by  the  probate  court  on  the  question  of 
mental  unsoundness. 

[Ed.  Note.— For  other  cases,  aee  Insane  Pet^ 
sons.  Dec.  Dig.  i  04.*] 

2.  JUDOUBNT  (S  838*)— Equitabue  Reukt. 

Kirby's  Dig.  i  4431,  provides  that  courts 
may  vacate  their  judgments  after  expiration  of 
the  term  for  erroneous  proceedings  against  a 
person  of  unsound  mind,  provided  that  the  con- 
dition of  defendant  does  not  appear  on  the  rec- 
ord. Held,  that  where  it  appeared  in  the  record 
that  defendant  was  of  unsound  mind,  and  be 
was  defended  by  a  gnardian  ad  litem,  a  judg- 
ment against  him  wonld  not  be  set  aside  on  the 
ground  that  plaintiff  was  pennitted  to  testify 
concerning  tmnsactions  with  defendant;  tlure 
having  been  a  remedy  by  appeal. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  I  721 ;  Dec  Dig.  S  338.*] 

3.  IN8AKE  PEBSOnS  (S  101*)— ACTION— EXECU- 
TION—PBOPMTT  Subject. 

Kirby's  Dig.  |  4035.  provides  that,  on  judg- 
ment against  a  ward  or  his  euardian  as  such, 
the  execution  shall  be  against  nis  property  only, 
and  not  against  bis  guardian.  Held  that,  where 
an  action  was  defended  by  a  guardian  ad  litem 
on  the  ground  that  defendant  was  Insane,  an 
execution  sale  of  his  property  iMwed  on  the  judg- 
ment rendered  in  the  action  was  valid;  toe 
sale  having  taken  place  prior  to  an  adjudication 
of  insanity  by  the  probate  court. 

[Gd.  Note.— For  other  cases,  see  Insane  Per* 
sons,  Dec  Dig.  I  101.*] 

Appeal  from  Garland  Chancery  Court;  Al- 
onzo  Ceerl,  Chancellor. 

Action  by  Abraham  Peters,  as  guardian  of 
Augustus  Peters,  against  Mary  E.  To^usend 
and  otbers.  From  a  judgment  In  favor  of 
defendants,  plaintiff  appeals.  Affirmed. 

Wood  ft  Henderson,  for  appellant  A.  J. 
Huxphy,  fbr  appellees. 

McCUUXXJH,  O.  J.  This  Is  an  action  in- 
stituted in  the  <duuicery  court  of  Garland  coun- 
ty by  Augustus  Peters,  an  Insane  person,  suing 
by  his  guardian,  to  set  aside  a  Judgment  ren- 
dered against  him  for  debt  in  favor  of  Mary  E. 
Townsend,  and  also  to  set  aside  a  sale  of  real 
estate  under  uecution  Issued  pursuant  to 
said  Jud^ent  This  action  Is  against  tiie 
Judgment  creditor  and  the  purcbasers  at  the 
ececutlon  sale.  The  chancellor  sustained  a 
demurrer  to  the  complaint  and  the  plalntllf 
appealed. 


•For  other  cases  see  sane  topic  and  secUon  NVUBSR  to  Dec.  *  Am.  Digs.  1907  to  dat^  *  Reporter  Xndans 
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The  facta  with  reference  to  the  acdon  and 
Judgment  In  the  Garland  drcnlt  court  are  set 
forth  In  the  complaint  In  the  present  action^ 
and  are  as  follows :  Alary  E.  Townsend  filed 
tier  complaint  In  said  circuit  court  against 
Augustus  Peters  to  recover  Judgment  on  ac- 
count for  services  claimed  to  have  been  ren- 
dered. Summons  was  served  on  the  defend- 
ant, and,  In  default  of  an  appearance,  Judg- 
ment was  rendered  for  the  amount  of  the 
plalntlfTs  claim.  On  a  subsequent  day  Abra- 
ham Peters,  who  Is  the  son  of  Augustus  Peters 
AVA  appears  In  the  present  action  as  guardian 
•of  the  latter,  appeared  In  the  Garland  circuit 
court  and  filed  a  motion  to  set  aside  the  Judg- 
ment on  the  ground  that  the  defendant  was  an 
Insane  person.  That  court  sustained  the  mo- 
tion and  set  aside  the  Judgment  The  court 
also  made  an  order  appointing  Abraham  Pe- 
ters as  guardian  ad  litem  of  said  defendant, 
and  he  filed  his  answer  as  sncb,  raising  an 
Issue  upon  the  auctions  of  the  complaint 
and  pleading  the  statute  of  limitations  as  a 
t&r  to  the  plaintiff's  right  of  recovery.  He 
also  pleaded  a  counterclaim  against  the  ac- 
count. The  case  proceeded  to  trial  before  a 
Jury,  both  sides  being  represented  by  coun- 
sel, which  resulted  In  a  verdict  and  Judgment 
In  favor  of  plaintiff  for  the  sum  of  $2,800. 
No  appeal  was  prosecuted,  and  execution  was 
Issued  and  real  estate  sold  thereunder.  Sub- 
seQusntly  Augustus  Peters  was  by  the  pro- 
bate court  of  Garland  connty  adjudged  to  toe 
Insane,  and  his  son  Abraham  Peters  was  ap- 
pointed as  his  regular  guardian,  and  he  In- 
stituted the  present  action.  Was  the  Judg- 
ment a  valid  one? 

Section  34,  art  7,  Const  1874,  provides  that 
probate  courts  shall  have  "exclusive  original 
Jurisdiction  In  matters  relative  to  *  *  * 
persons  of  unsound  mind  and  their  estates" ; 
but  an  Insane  person  not  under  guardianship 
can  sue  and  be  sued  the  same  as  a  sane  per- 
flon,  and  the  forcing  provision  of  the  ,Con- 
fltltntlon  does  not  exclude  the  Jurisdiction  of 
other  courts  to  hear  and  determine  suits  by 
or  against  insane  persons,  whether  under 
snardlansblp  or  not  Jetton  &  Farrls  v. 
Smeadt  29  Ark.  872;  Cox  v.  Gross,  51  Ark. 
224,  11  S.  W.  410;  1  Black  on  Judgments,  f 
1  Freeman  on  Judgments,  I  152;  22 
Oyc.  1222-1224;  Flock  t.  Wyatt.  49  Iowa, 
466;  Van  Horn  t.  Hann,  89  N.  J.  Law,  207; 
Maloney  t.  Dewey,  127  111.  895. 19  N.  B.  848, 
11  Am.  8t  Rep.  181;  Stigeni  v.  Brent,  50 
Ud.  214,  88  Am.  Rep.  817 ;  Uvlngston  v.  Llr- 
ingston,  06  Appu  Dir.  484,  67  N.  Y.  Sopp.  789; 
Prentiss  t.  Ckimell,  81  Hon,  167;  Sanford 
T.  Sanford,  62  N.  T.  658.  The  statutes  of 
this  state  confer  amplo  protection  to  the 
rights  of  insane  litigants,  titbet  plaintiff  or 
defendant  by  requiring  the  court  in  which 
the  action  by  or  against  such  person  Is  pend^ 
Ing  to  see  that  he  is  r^tresraited  by  a  next 
friend  or  guardian.  An  action  by  such  per- 
son must  be  brousfht  Igr  gmrdlan  or  next 
Mend,  and  flie  dtfense  of  mch  person  must 
t»  by  hlg  r^lar  guardian  or  a  guardian  ap- 


pointed by  the  court,  and  no  Judgment  can 
be  rendond  against  him  until  after  a  defttnse 
by  guardian.  Sirby's  Dig.  Sl  <na6-(t02a  The 
statute  refftrs  in  express  words  only  to  per- 
sons Judicially  found  to  be  of  unsound  mind ; 
but  it  is  not  to  be  doubted  that  the  legisla- 
ture Intended  to  give  equal  protectlMi  to  per- 
sons of  unsound  mind  In  actions  by  or  against 
them,  thou^  not  Judicially  declared  to  be 
such.  The  language  of  the  statute  warrants 
that  construction. 

Chief  Justice  Gockrlll,  speaking  for  the 
court  In  Cox  t.  Gress,  supra,  so  constmed  the 
statute,  and,  after  referring  to  the  common- 
law  rule  that  a  lunatic  could  be  sued  with- 
out the  intervention  of  a  guardian  or  onn- 
mlttee.  said:  Tn  equity  the  practice  was 
different  That  court  would  not  proceed 
vrlthout  the  intervention  of  a  guardian  to 
protect  the  interests  of  the  insane  defendant. 
If  he  bad  been  Judicially  ascertained  to  be 
Insane,  his  committee  or  guardian  was  re- 
quired to  condnct  his  defoise,  but  if  they 
were  hostile  in  interest  to  lilm,  or  if  for  any 
reason  It  was  deemed  best  for  hte  Interest 
the  court  appointed  some  other  person  com- 
petent to  protect  his  Interest  as  guardian  ad 
litem.  It  was  regarded  as  error  to  proceed 
against  him  without  such  guardian.  If  the 
Insanity  of  a  defendant  In  a  pending  suit  was 
suggested,  but  had  not  been  Judicially  as- 
certained, the  court  gave  op[>ortnnIty  for  an 
inquisition  to  be  held,  or  took  the  necessary 
steps  to  determine  the  question  for  Itself; 
and,  having  ascertained  that  the  defendant 
was  mentally  Incapable  of  making  his  defense. 
It  appointed  a  guardian  ad  litem  for  him 
and  thereafter  Imposed  upon  him  the  re- 
stralnts  of  Infancy.  Our  statute  regulat- 
ing proceedings  against  lunatics  adopts  sub- 
stantially the  former  practice  In  equity,  and 
makes  it  applicable  to  all  proceedings.  Manaf. 
Dig.  I  4060  et  seq.  It  Is  therefore  Incumbent 
upon  the  court  In  every  civil  case  where  an 
Insane  person  Is  defendant  to  see  to  It  tliat 
he  Is  represented  upon  the  record  by  a  com- 
petent guardian,  and  It  la  wror,  as  in  a  pro- 
ceeding against  an  infant,  to  proceed  with- 
out It" 

It  Is  Insisted,  however,  that,  under  the  con- 
stitutional provision  which  confers  ^elusive 
Jurisdiction  on  the  probate  court  in  matters 
relating  to  persons  of  unsound  mind  and  their 
estates,  the  adjudication  of  nnsonndnees  of 
mtnd  must  be  in  that  court  and.  conceding 
that  the  Jurisdiction  of  the  circuit  court  to 
proceed  with  the  action  against  such  person, 
after  adjudication  of  unsoundness  of  mind, 
is  not  excluded,  the  latter  court  must  before 
proceeding,  await  an  adjudication  by  the  pro- 
bate court  of  the  question  of  mental  unsound- 
nesB.  This  contention  cannot  be  sustained, 
and  the  decision  of  this  court  referred  to 
above  is  directly  against  It 

It  being  seen  that  the  Jurisdiction  of  tbe 
drcnit  ooort  to  hear  and  determine  an  action 
against  an  Insane  person  It  not  excluded  by 
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the  constltutloiial  proTlslon  hereinbefore  qaot- 
ed.  It  necesBarlly  foUowa  that  that  court  pos- 
sesses the  power  to  inquire  into  the  mental 
condition  of  a  defendant  not  already  judicial- 
ly found  to  be  of  unsound  mind  for  the  pur- 
pose of  ascertaining  whether  or  not  his  de- 
fense must  be  made  by  a  guardian.  The  pow- 
er to  hear  and  determine  the  case  necessa- 
rily Involved  the  power  to  inquire  Into  the 
mental  condition  of  the  defendant,  so  as  to 
protect  his  Interest  in  the  litigation,  and  the 
inquiry  as  to  his  mental  condition  is  only  for 
the  purpose  of  that  particular  case,  and  ex- 
tends no  further.  22  Cyc  1233;  Denny  t. 
Denny,  8  Allen  (Mass.)  311;  Plympton  t. 
HaU.  55  Minn.  22,  56  N.  W.  351,  21  R.  A 
675 ;  Isle  v.  Cranby,  189  111.  38,  64  N.  E.  1065. 
64  L.  R.  A.  513 ;  Abbott  v.  Hancock,  123  N. 
C.  99,  81  S.  B.  268;  Wager  v.  Wagoner,  53 
Neb.  511,  73  N.  W.  987;  Newcomh  v.  New- 
comb.  13  Bush  (Ky.)  544.  26  Am.  Rep.  222; 
Bensleck  t.  Cook,  110  Mo.  173,  19  S.  W.  642, 
83  Am.  St  Rep.  422. 

The  next  point  relied  on  to  set  aside  the 
Judgment  Is  that  the  plaintiff  In  the  original 
action  was  pennltted  by  the  trial  court  to 
testify  concerning  transactions  with  the  de- 
fendant, an  Insane  person.  This  error  could 
luiT«  been  otnrected  by  appeal.  We  ar«  not 
■ware  of  any  principle  of  equity  which  would 
nqniie  a  court  of  equity  to  set  aside  a  Judg- 
ment of  a  court  of  law  on  account  of  errors 
occnrrlng  In  the  trial  of  the  case  which  could 
bave  been  corrected  hy  appeal.  TSie  statutes 
ctf  tbSa  state  provide  that  circuit  courts  may 
racata  their  own  Judgment  aft»  the  «plra- 
tlott  of  the  term  "for  erroneous  fwoceedlngs 
against  an  infant,  married  wMuan  or  person 
of  imsound  mind,  where  the  condition  of  such 
defendant  does  not  appear  in  the  record,  nor 
tiw  error  In  the  proceedings."  Strip's  Dig. 
%  4481.  The  statute  does  not,  howevw,  ap- 
1^  to  this  Judgmrat  for  the  reason  that  the 
'Condition  of  the  original  defendant  appeared 
In  the  lecfffd.  rCbe  error,  therefore,  could 
liftve  tern  corrected  by  appeal.  And  when 
ihB  condition  of  eiKli  person  q^pears  In  the 
record,  and  he  Is  properly  represented  by  a 
gnardian,  equity  will  not  set  aside  such  Judg- 
ment tor  mere  errors  wlii<A  could  have  been 
presented  on  appeal. 

The  most  seztons  qnestlon  In  the  case  is 
•whether  the  property  of  an  Insane  person 
.can  be  sold  on  execution  to  satisfy  a  Judgment 
against  him.  The  Revised  -Statntes  of  1887 
(diapter  79  on  the  subject  of  Insane  per- 
sons and  their  property,  «hlCh,  with  certain 
amendments,  remain  In  torce  to  this  day, 
contain  ample  anfliorlty  for  the  management 
of  such  persons  and  their  estates  by  the 
courts  exerdring  firobate  Jurli^ctlon  and  for 
the  sale  tt  propniy  through  the  orders  of 
«nch  courts  for  the  paymoit  of  debts.  The 
same  statute,  however,  contslns  a  provision 
Oat  '*0D  Judgment  against  such  ward,  or  bis 
guardian,  as  such,  the  execution  shall  he 


against  his  property  only,  and  in  no  case 
against  his  guardian's  estate,  unless  he  shall 
have  rendered  himself  liable  thereto  by  false 
pleading  or  otherwise."  Elrby's  Dig.  f  4035. 
It  appears,  therefore,  that  the  Legislature 
Intended  not  to  exclude  the  right  of  a  Judg- 
ment debtor  to  have  ordinary  process  against 
the  property  of  an  insane  Judgment  creditor 
for  the  enforcement  of  his  Judgment  On  the 
contrary,  the  statute  seems  to  clearly  recog- 
nize that  right,  and  to  provide  no  exemptions 
In  favor  of  the  estate  of  an  Insane  person. 
But,  even  in  the  absence  of  such  clear  stat- 
utory recognition,  the  autboritlai  sustain  the 
right  of  a  Judgment  creditor  to  resort  to  or- 
dinary process  to  enforce  his  Judgment  against 
an  insane  Judgment  creditor.  1  fYeeman  on 
Execution  (3d  Ed.) ;  Pollock  v.  Horn,  13  Wash. 
626,  43  Pac.  885,  52  Am.  St  Rep.  66 ;  contra, 
Buckler  v.  Reese,  100  Ky.  836,  38  S.  W.  492, 

In  Hie  present  case  the  complaint  does  not 
allege  that  the  sate  under  execution  occurred 
subsequent  to  the  Judgment  of  the  probate 
court  of  the  mental  unsoundness  of  the  Judg- 
ment debtor.  Therefore  we  need  go  no  fur- 
ther than  to  hold  that  before  such  adjudica- 
tion the  property  of  such  Judgmoit  debtor 
can  be  sold  under  execution. 

Judgment  afflnned. 


OKLOLONA  MERGANTILO  00-  T.  QRJBID- 
SON  et  aU 

(SnpreoM  Coart  of  Arkansas.  Jan.  8, 1910.) 

1.  TxNDM  ASD  Pdbohasd  Q  98*>— Foxtei- 

TITXX. 

A  deed  reserving  a  lien  tm  the  timber  on 
the  land  to  secure  the  narchase-money  notes, 
and  providinr  that.  If  such  notes  were  not  paid 
when  due,  tne  grantor  might  take  Immeuate 
posBession  of  the  lands  and  timber  and  stop 
further  catting  aatil  the  past-doe  ideations 
were  paid  In  fall,  did  not  authorise  cancellation 
of  the  deed  on  failure  to  pa;  the  notes,  bat  oal; 
the  taking  of  poeaewiaa  and  the  stt^ping  of 
farther  catting  of  the  timber. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  H  153,  154;  Dec  Dig. 
I  98.*1 

2.  Ganckllation  or  Instbuvxnib  (|  25*)~ 
When  AtrrRoaizBD. 

Defendant  In  poBSesaltKi  of  land,  claiming 
title  through  a  deed  from  plaintiff's  grantee, 
could  defeat  plaintiflrs  claim  to  cancellati<»i  of 
the  deed  by  abowii^  title  either  in  himBelf  or 
in  some  third  {»eTson.  where  the  deed  did  not 
aathorise  sadi  cancellation. 

[Ed.  Note.— For  other  cases,  see  Cancellation 
of  Instromsnt^  Dee.  IMg.  i  2S.*j 

8.  Canczixatioh  or  Instbwbnts  (I  45*)— 
BuRDBN  or  PBOOr. 

In  an  action  by  grantors  to  cancel  a  deed 
and  obtain  possession  of  the  land,  and  enjoin 
the  further  catting  of  timber  by  defendant  who 
was  in  poBsession  under  a  deed  from  plaintiff's 
grantees,  and  who  was  not  alleged  to  be  a  tres- 
passer holding  witbont  color  of  title,  the  burden 
of  proof  was  on  plaintiff. 

[Ed.  Note.— For  other  ca^efl,  see  Qucellatlon 
of  Instruments,  Dec  Dig.  S  45.*] 


•ror  other  emm      Mine  topic  and  iMUoa  NUUBKR  in  Dec.  A  Am.  Diss.  IWI  to  date,  ft  lUportw  ladexea 
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Appe&I  from  Nevada  Chancery  Court ;  Jas. 
D.  Shaver,  Chancellor. 

Action  bj  me  Ofclolona  Mercantile  Com- 
pany against  M.  W.  Oreeson  and  others. 
From  the  ludgmcut,  plaintiff  appeala.  Af- 
firmed. 

On  the  10th  day  of  April,  1902,  appellants 
and  others  sold  to  the  Boyd  Hodson  Lnmber 
Company  the  timber  on  2,000  acres  of  land 
in  the  counties  of  Nevate  and  Plk&  The 
sale  was  eridenoed  hy  a  duly  executed  deed 
to  the  timber.  The  consideration  was  15,600, 
part  of  which  was  to  be  paid  in  cash,  and 
part  in  lumber,  and  a  part,  the  balance,  in 
mon^  evidenced  by  promissory  notes  of  |47S 
ea<3i,  payable,  respectively,  in  one^  two,  three, 
and  five  years  fnnn  date.  There  was  a  clause 
in  the  deed  g\Ytns  the  vendors  a  Ilea  on  the 
timber  sold  for  the  purchase  money  and  pow- 
er and  authority  to  take  Immediate  posses- 
sion of  said  lands,  and  timber  and  to  **stop 
further  cutting  of  same  until  the  past-due 
obligations  shall  be  paid  and  satisfied,  in 
fuU."  On  the  16th  of  July,  1007.  appellants 
broi^ht  this  snit  against  M.  W.  Greeson  and 
others,  alleging  that  the  purchase-money  notes 
had  not  bera  paid,  and  that  the  contract  was 
forftited  because  of  a  failure  to  comply  with 
the  condltlotu  named  therein  on  the  part  of 
the  grantee,  or  its  as^gnee,  whom  it  was  al- 
leged the  defendants  claimed  to  represoit 

The  prayer  was  for  damages  for  cutting 
the  ttmber,  for  cancellation  of  the  contract 
of  sale,  and  for  an  Injunction  against  cutting 
and  removing  the  timber,  and  for  general  re- 
lief and  costs.  The  defendant  Greeson  dis- 
claimed any  Interest  in  the  salt  The  other 
defendants  failed  to  answer.  Ford  Jones  in- 
tervened and  claimed  ownership  of  the  con- 
tract of  sale  of  the  timber  through  mesne 
conveyance  from  the  original  grantee,  the 
Boyd  Hodson  Lnmber  Company,  setting  up 
the  various  transfers.  In  his  Intervention 
he  conceded  that  there  was  a  balance  doe  on 
the  purchase  money,  and  alleged  his  willing- 
ness to  pay  same  when  the  amount  thereof 
was  ascertained.  He  asked  for  no  affirmative 
relief. 

The  appellants  answered  the  intervention, 
and  controverted  the  intervener's  title.  The 
court  found:  **That,  by  sundry  mesne  con- 
veyances, the  intervener,  Ford  Jones,  was  the 
owner  and  entitled  to  all  the  rights  and 
privileges  of  the  Boyd  Hodson  Lumber  Com- 
pany under  the  said  contract  and  that  the 
restraining  order  herein  should  be  continued 
until  the  payment  of  (425.69,  interest  and 
cost,  for  which  judgment  was  rendered  In 
favor  of  the  plaintiffs."  The  conrt  also  held 
that  the  right  to  cut  the  tlml)er  from  SCO 
acres  of  the  land  bad  lapsed  because  under 
the  terms  of  the  timber  deed  It  had  not  been 
cut  at  the  rate,  or  within  the  time  limited, 
and  that  the  defendant  Jones  should  elect  the 
particular  500  acres  to  which  all  rij^ts  ^ould 
cease. 


John  H.  Crawford,  for  appellant  B.  B. 
Moss  and  M.  W.  Greeson.  for  appellees. 

WOOD,  J.  (after  stating  the  facta  as  above). 
There  was  no  right  of  forfeiture  for  failure 
to  pay  the  purchase  money  whea  du&  The 
deed  provides :  "It  Is  further  understood  and 
agreed  that  a  lien  is  reserved  on  the  timber 
herein  sold  to  secure  the  payment  of  the 
notes  above  set  forth,  and  if  the  said  notes 
are  not  paid  when  due  the  parties  of  the 
first  part  shall  have  the  power  and  authority 
to  take  immediate  possession  of  said  lands 
and  timber,  and  to  stop  further  cutting  of 
same  until  the  past  due  obligations  shall  be 
paid  and  satisfied  In  fulL"  The  right  of  ap- 
pellants therefore  upon  failure  to  pay  the 
notes  whrai  due  was  not  to  cancel  the  deed 
and  have  the  contract  forfeited  entirely,  but 
only  "to  take  Immediate  possession"  and  "to 
stop  further  cutting  of  timber"  until  the  past- 
due  obUgatloDS  "were  paid  and  satisfied  in 
full." 

The  above  relief  was  granted  app^ants, 
and  It  was  all  they  were  entitled  to  under 
the  express  tenas  of  the  contract  It  was 
wholly  Immaterial  whether  the  intervener. 
Ford,  had  title  by  perfect  deed  from  the 
Boyd  Hodson  Lumber  Company,  the  grantee, 
through  sundry  mesne  conveyances.  It  Is 
therefore  unnecessary  for  us  to  pass  upon 
that  question.  If  the  deed  of  the  Boyd  Hod- 
son Lumiber  tiompany  to  Its  Immediate  gran-> 
tee  did  not  convey  good  title,  then  the  title 
still  remained  In  the  Boyd  Hodson  Lumber 
Company.  Jones  was  in  possession,  claiming 
title  under  the  Boyd  Hodson  Lumber  €?om- 
pany.  and  It  Is  not  here  complaining  of  bis 
title.  If  the  title  was  not  In  Jones,  then,  be- 
fore appellants  could  have  the  title  canceled, 
they  would  have  to  bring  the  owners  of  the 
title  before  the  court  Jones,  twlng  in  poeseft- 
sion,  claiming  title  through  deed  from  the 
Boyd  Hodson  Lumber  Company,  could  have 
defeated  appellants'  claim  for  cancellation 
against  him  by  diowlng  title  either  in  hiroaelf 
or  some  tbird  person.  See  Dickinson  t. 
Thornton,  65  Ark.  910,  47  8.  W.  857. 

As  to  appellanta*  right  of  possession  and 
to  injunction,  the  burden  was  on  them.  They 
do  not  allege  or  claim  that  Jones  was  a  tres- 
passer, holding  without  color  of  title.  Jones 
is  not  asking  for  any  affirmative  relief. 

We  find  nothing  in  the  pleadings  or  the 
proof  to  take  the  case  out  of  the  operation  of 
the  general  rule  placing  the  burden  of  proof 
in  real  actions  upon  the  ii^alntlfl.  Dawson  t. 
Parham.  47  Ark.  215,  217,  218,  1  S.  W.  72 ; 
Dickinson  v.  Thornton,  supra;  Chapman  & 
Etewey  Land  Co.  v.  Blgelow.  77  Ark.  33S- 
347,  92  S.  W.  684 ;  Carpenter  v.  Jones,  76  Ark. 
163,  88  S.  W.  871;  Dowdle  v.  Wheeler.  76 
Ark.  529,  80  S.  W.  1002 ;  Mallory  r.  Brade- 
myer,  76  Ark.  638,  89  S.  W.  65L  Jones  being 
in  the  possession  of  the  land  for  the  purpose 
of  cutting  the  timbw  under  his  daim  of  title 
throui^  the  Bc^d  Hodson  Lnmber  Company^ 
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be  hfts  ttaft  right  to  retain  posseBslon  for  that 
purpose  after  he  lias  paid  tbe  purchase  mon- 
ey. The  contract  so  cpedfled,  and  tbe  court 
BO  decreed. 
Affirmed. 


LOVE  et  aL  T.  CAHN. 
(Sopreme  Oaart  of  Arkansiis.    Dec.  20,  1900.) 

1.  FAmW  (I  75*)— DETECTa— DBinTBBEB. 

A  raierai  demoner  to  the  complaint  does 
not  readi  tbe  defect  of  want  of  proper  parties. 

[Eld.  Note.— For  oOier  caMS,  eee  Parties,  Cent 
mg.  H  n6, 116:  X>e&  ^gTl  T9.*] 

2.  APPEAL  AND  BBBOS  ({  1244*)— BUTEESBDKAfl 

Bonn— Actions— Pabties. 

Where,  la  an  action  on  a  snpersedeas  bond 
broiuriit  by  the  aesignee  thereof,  the  complaint 
Bpedncally  named  the  obligee  as  a  party  defeno- 
ant,  and  the  obligors  in  their  crose-complaint 
a^ed  that  process  lasae  for  tbe  obligee,  who 
aK>eared  and  answered,  tbe  obligee  became  a 
party  to  the  soit,  and  the  obligors  could  not 
comi^in  on  the  gronnd  that  the  bmd  was  not 
asrignable,  and  that  tbe  obligee  was  ther^re  a 
necessary  party. 

[Dd.  Note.— For  other  cases,  SM  Appeal  and 
Error,  Dec.  Dig.  I  1244.*] 
a  LnnTATioH  OF  AonoHB  0  180*)— Statotos 

— CONSTBUCnON . 

Kliby's  Dig.  I  6083,  tolling  the  statote  of 
limitations  for  one  year  where  plaintiff  sofFers 
a  nonanit,  applies  o^y  to  those  cause*  of  action 
which  under  the  general  statute  of  limitation 
would  be  barred  before  tbe  running  of  one  year 
from  the  time  of  taking  the  nonsuit,  and  it  does 
not  narrow  the  period  of  limitation  In  which  an 
action  may  be  brongbt  on  a  claim  which  is  not 
otherwise  barred  by  the  general  statute. 

[Bd.  yote.— Vor  other  cases,  see  Limitation  of 
Actions,  Gent  Dig.  H  S53-4I66;  Dea  Dig.  | 
ISO.*] 

4.  ASSIOintE!fTB  (I  73*)— BlQHTS  ABBIOlf ABUC 
— SUFKRSBDEAB  BOND. 

An  assignment  of  a  claim  under  a  super- 
eedeas  bond  vesU  in  the  assignee  an  equitable 
right  to  the  claim. 

[Ed.  Note.— For  otiher  cases,  see  Asslniments, 
Cent  Dig.  H  139-142;  Dec.  Dig.  I  73.*] 

B.  ABStOIfHENTS  a  121*)— PBOPEB  PABTIES— 

Real  Partt  m  inrEKEsr. 

Under  Kirby's  Dig.  I  0099,  reqatring  that 
actions  ■shall  be  brought  in  the  name  of  tbe  real 
par^  in  interest,  an  assignee  of  a  claim  under 
a  supersedeas  bond  Is  the  real  party  in  interest 
and  ne  may  sue  in  Us  own  name  for  Its  enforce- 
ment 

[Bd.  Note.— For  other  cases,  see  AsBisnments, 
Cent  Dig.  Sl  200-206;  Dec.  Dig.  |  ISS.*] 

6.  Landlord  and  TwHAXn  d  1*)— Exzbtenck. 
or  Relation. 

Before  the  relation  of  landlord  and  tenant 
can  arise  so  aa  to  Justify  the  recovery  of  rent  on 
the  one  hand  or  the  presumption  on  the  other 
that  the  possession  is  sabordlnate  to  the  party 
having  tbe  legal  title,  there  must  be  both  priv- 
ity Restate  and  contract 

[Ed.  Note.— For  other  cases,  set  Landlord  and 
IVnant,  Dse.  Dig;  1 1.*] 

7.  Landlobd  and  Tenant  (|  10*)— Existence 
OF  Relation. 

A  decree  confirming  a  mortgage  foreclosure 
■ale,  whidi  recites  that  tbe  mortgagor  is  occupy- 
ing and  has  a  growing  crap  on  the  land,  and 
wu^  orders  diat  he  may  remain  In  possession 
thereof  for  a  year  as  die  tenant  of  the  mort- 


S&gee  who  had  purchased  at  die  ssle,  and  Ihat 
e  iMiy  rent  therefor,  does  not  create  the  rela- 
tion of  landlord  and  tenant  between  tbe  parties, 
and  the  poesession  of  the  mortgagor  after  the 
year  is  not  the  possession  of  the  purchaser. 

[Bd.  Note.— For  other  cases,  see  Landlord  and 
Tenant  Dec.  Dig.  I  10.*] 

&  AFTXAL  and  EBBOB  (1 1234*)— SUPEBSEDKAa 

Bond— Liability. 

The  liaWlity  incurred  by  tbe  execution  of 
a  supersedeas  bond  is  fixed  by  tbe  legal  import 
of  its  terms,  conitmed  according  to  the  ordi- 
nary meaning  of  the  language  used  and  tlie  bmid 
will  not  be  construed  to  cover  a  liability  oc- 
curring before  its  execution  unless  its  terms 
malie  provialona  to  that  effect 

[Ed,  Noter-4V>r  other  cases,  see  Appeal  and 
]^i^^Cent  Dig.  H  47Ur-4777;  Dee.  Dig.  I 

9.  Appeal  and  Ebbob  ({  485*)— SupEBSEDXAa 

Bond. 

A  supersedeas  bond,  though  not  annulling  or 
vacating  tbe  judgment  appealed  from,  preventa 
tbe  furUier  taking  of  any  step  thereunder,  and 
leaves  matters  in  tbe  condition  In  which  they 
were  when  the  snpersedeas  took  effect  and  untu 
tbe  questions  Involved  in  the  appeal  are  finally 
disposed  of  by  the  appellate  court 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Out  Dig.  H  2204-2274;  Dec.  Dig.  1 
486.*] 

10.  Appeal  and  Ebbob  ^  1234*)— Supebsbdb- 
A8  Bond— Liabilitt. 

A  mortgagor  appealed  from  a  decree  In 
mortgage  foreclosure  directing  that  he  remain  In 
possession  of  the  land  for  1901  as  tbe  tenant  of 
tbe  mortgagee,  who  bad  porcbased  at  the  sale, 
and  that  he  pay  rent  therefor  and  surrender  pos- 
session on  January  1,  1902,  without  executing  a 
supersedeas  bond.  In  1903,  nearly  two  years 
after  tbe  perfecting  of  tbe  appeal,  he  executed 
a  supersedeas  bond  conditioned  on  the  payment 
of  all  rents  ot  which  tbe  purchaser  was  kept 
out  of  by  reason  of  the  appeal.  Held,  that  toe 
bond  covered  the  rent  of  tbe  land  for  1902,  and 
liability  under  It  continued  until  tbe  cause  was 
disposed  of  by  tbe  appellate  court 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enoi^^Cent  Dig.  H  47^-4777;  Dee.  Dig.  I 

AKieal  from  Chicot  Chancery  Court;  Zacb- 
arlah  T,  Wood,  Ohanctilor. 

Action  by  Udye  Cafan  against  Henxy  Love 
and  anotber.  From  a  Judgment  for  plain  tiff, 

defendants  appeal.  Affirmed. 

This  was  an  action  originally  Instituted  in 
the  Chicot  circuit  court  by  tbe  appellee,  Udye 
Cahn,  against  the  appellants  to  recover  npon 
a  supersedeas  bond  executed  by  them  In  con- 
nection with  an  appeal  to  the  Supreme  Court 
taken  from  the  decree  and  proceedings  of 
tbe  Chicot  chancery  court  rendered  In  a 
cause  wherdn  J.  Kaufman  was  plaintiff  and 
Henry  and  Mattle  Love,  his  wife,  were  de- 
fendants. Upon  said  appeal  the  decree  was 
affirmed  and  finally  disposed  of  by  this  court 
on  March  7,  1004;  and  tbe  opinion  rendered 
thereon  Is  reported  under  the  style  of  Love 
T.  Kaufman.  72  Ark.  266,  80  S.  W.  884. 

On  September  10, 1900,  the  Chicot  chancery 
court  In  said  cause  rendered  a  decree  In  fa- 
vor of  J.  Kaufman  and  against  Henry  Love 
for  tbe  recovery  of  $1,126.04,  and  the  fore- 
doaare  at  a  mortgi^  on  certain  land  In 
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CSilcot  conaty,  whlcli  had  been  execated  to 
secure  said  Indebtedness.  The  said  land 
was  sold  by  a  conunlsslon  under  and  by 
authority  of  said  decree  to  said  J.  Kau^an 
for  $1,100;  and  that  sale  was  duly  confirmed 
on  Jane  3,  1901,  and  a  deed  duly  execated 
by  the  commission  to  said  Kaufman  for  said 
land  in  pursuance  thereof.  In  said  decree  of 
confirmation  the  chancery  court  made  also 
the  following  order:  "And  it  furthw  appear- 
ing that  the  defendant,  Henry  LoTe,  Is  occu- 
pying and  has  a  growing  crop  on  the  Im- 
proved portion  of  said  land,  it  Is  further  or- 
dered that  he  remain  In  possession  of  said 
land  for  and  during  the  year  1901,  as  the 
tenant  of  said  J.  Kaufman,  and  that  he  pay 
the  said  J.  Kaufman  the  sum  of  five  dollars 
per  acre  rent  therefor,  and  that  he  sur- 
rrader  possession  of  said  premises  to  the 
said  J.  Kaufman  on  the  first  day  of  January, 
1902."  During  1901  Henry  Lore  made  said 
imyment  for  the  possession  of  said  land  un- 
der said  order  for  the  year  of  1901  to  Kauf- 
man; but  the  court  in  the  trial  of  the  case 
at  bar  found  that  he  did  not  surrender  there- 
after  the  possession  of  the  land  to  Kaufman; 
and  we  think  that  there  is  sufficient  eridence 
to  sustain  that  flndii«.  On  September*  9, 
1901,  Henry  Lore  duly  prosecuted  and  per- 
fected In  the  Supreme  Oourt  an  aroeal  frtnn 
the  said  decree  and  proceedings  <a  said  chan- 
cery court,  but  without  supersedeas  bond 
at  that  time.  Subsequently,  on  May  4,  1903, 
a  supersedeas  bond  was  executed  and  filed 
in  the  Sui»eme  Court  In  said  cause;  and  It  is 
alleged  In  the  complaint  that  a  supersedeas 
was  duly  issued  ther^n,  which  allegation  was 
not  denied.  .The  supersedeas  bond  was  ex- 
ecuted by  the  app^ants,  Henry  Lore  and 
Baldy  Vinson,  and  was  to  the  effect  that  ttie 
appellants  would  perform  all  the  reqolremoita 
and  conditions  named  In  section  1218  of  Kir- 
bj'M  Digest  providing  tor  the  uecntlon  of 
sncb  bond.  At  the  same  time  said  Vinson, 
who  was  the  attorney  of  said  Lore,  beliering 
he  liad  tha  authority  to  do  so,  signed  the 
name  of  S,  A.  Bolton,  his  associate  attor- 
ney In  said  case^  to  said  bond  as  such  asBO> 
date  atttHmey. 

In  his  complaint  In  the  case  at  bar  the 
i^ipdlee  allied  that  during  the  pending  of 
said  appeal,  and  1^  leasou  the  stay  of 
proceedings  secured  by  said  snpersedeas,  said 
lAve  retained  possession  of  and  tept  said 
Kaufman  out  of  the  rents  of  said  land  ft>r 
the  years  of  1902,  190S,  190i,  and  190S.  ag^ 
gregatlng  $1,440,  and  &iA  also  damage  said 
land  by  committing  waste  to  the  amount  ot 
$20a  He  further  alleged  that  said  Kaufman 
did  in  1906,  by  writing  didy  executed,  trans- 
fer and  assign  to  him  all  the  claim  and  ri^t 
to  action  growing  out  of  the  liability  of  ap- 
pellants (Ml  said  supersedeas  bond;  and  he 
sougbt  a  recovery  for  the  amount  of  said 
rents  and  damages.  In  said  complaint  said 
Kaufman  la  also  made  a  party  defendant, 
but  no  process  was  Issued  for  him. 


The  appellants  filed  a  general  demurrer  to 
the  complaint,  which  being  orwruled.  they 
filed  an  answer,  In  which  they  denied  that 
LoTe  refused  to  surrmder  the  possession  of 
the  land  to  Kaufman  on  January  1,  1902; 
and  they  claimed  that  any  possession  that 
he  held  thereafter  was  as  tenant  of  Kauf- 
man. They  also  dented  the  transfer  of  the 
claim  upon  which  this  action  Is  based  by 
Kaufman  to  appellee.  They  made  the  an- 
swer a  cross-complaint,  and,  amongst  other 
things,  made  certain  allegations  upon  which 
they  based  a  prayer  for  afflrmatlTe  relief 
against  Kaufman,  and  they  asked  that  pro- 
cess Issue  for  blm.  They  also  asked  that 
the  cause  be  transferred  to  the  tdiancery 
court  which  was  do&&  At  the  trial  of  the 
cause  Kaufman  filed  an  answer  In  the  case 
and  also  appeared  as  a  witness.  In  his  plead- 
ing and  In  his  deposition  be  stated  that  he 
had  transferred  and  assigned  the  claim  upon 
which  this  action  Is  based  to  the  appellee  as 
alleged  in  the  complaint 

Upon  the  disputed  questions  of  fact  the 
court  found  that  Love  did  not  surrender  the 
possession  of  the  land  to  Kaufman  on  Janu- 
ary 1,  1902,  nor  at  any  time  thereaft^,  but 
upon  his  threatening  to  take  possession,  IjOTe 
pwf ected  his  appeal  from  said  decree  and  se- 
cured the  supersedeas  thereof;  that  the  claim 
and  right  to  action  upon  which  this  suit  Is 
based  was  duly  transferred  and  assigned  by 
said  Kaufman  to  appellee;  that  said  Bolton, 
who  was  one  of  the  def«idants,  did  not  ex- 
ecute said  bond;  that  by  the  execution  of  the 
bond  sued  on  all  proceedings  under  the  decree 
and  orders  of  the  chancery  court  la  said 
cause,  wherein  Kaufman  was  plaintiff  and 
liOTe  was  defendant,  were  stayed  pending 
said  appeal  to  the  Supreme  Court;  and  that 
said  Love  retained  possession  of  the  land, 
and  Kaufman  was  derived  of  the  rents 
thereof;  that  the  said  decree  was  affirmed 
on  March  7.  1904,  whoi  the  liability  cm  the 
supersedeas  bond  ceased.  It  found  that  the 
evidence  did  not  show  that  any  waste  was 
committed  on  said  land  after  said  affirmance 
of  the  decree.  It  found  that  appellee  was 
entitled  to  recover  tm  said  bond  for  the  value 
of  the  rents  of  the  years  of  1902  and  1903, 
which  it  found  to  be  $360  for  each  year.  It 
entered  a  decree  dismissing  the  complaint  as 
fo  said  Bolton,  end  In  favor  of  appellee  and 
against  appellants.  Love  and  Ylnsoia,  for  the 
said  value  of  the  rents  for  the  years  of  1902  • 
and  1903.  It  denied  any  recovery  tcr  rents 
for  any  other  years  and  for  any  allied 
waste.  No  ai^>eal  was  tak«i  from  that  por- 
tion of  the  decree  dismissing  the  complaint 
as  to  def«idant  BoltML  The  other  partieik 
plaintiff  and  defendants  to  the  sidt  bdow,  ap- 
peal from  said  decree. 

Baldy  Vinsmi  and  B.  I".  Merrltt.  for  an»l- 
lants.  W.  O.  Street,  for  anKUea 

FRAUENTHAL,  J.  (after  stating  the  facta 
as  above).    1.  Before  considerlnc  the  qoea- 
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tlons  InvolvlDg  tbe  tigbts  apoD  the  one  hand, 
and  the  liabilities  of  the  parties  on  the  other 
hand,  In  this  case,  we  wUI  determine  the  ob- 
jection urged  by  the  appellants  to  the  plead- 
ings. It  is  contended  Qiat  the  claim  or  right 
of  action  growing  ont  of  the  liabilities  acciu- 
iDg  upon  tbe  alleged  breach  of  supersedeas 
bond  Is  not  assignable,  and  that  thertfore  the 
said  Kaufman  who  was  the  obligee  In  said 
bond  was  a  proper  party  to  thlB  salt  The 
appellants  In  the  court  below  did  not  file  a  de- 
murrer  on  the  groond  that  there  was  a  de- 
feet  of  parties,  but  only  filed  a  general  de- 
murrer. A  general  demurrer  does  not  reach 
the  defect  of  the  want  of  proper  parties. 
Eagle  T.  Beard,  88  Ark.  497;  Chrlsman  t. 
Jones,  34  Ark.  73;  Less  v.  English,  75  Ark. 
288,  87  8.  W.  447.  But  furthermore,  In  this 
case,  Kaufman  was  actually  made  a  party  to 
the  suit.  In  the  complaint  he  was  specifically 
named  as  a  party  defendant,  and  in  their 
croea^mplaint  the  appellants  asked  that 
process  Iraue  for  him,  and  asked  for  aflSrma- 
tive  relief  against  him.  While  no  process  was 
Issued  for  him,  he  did  file  an  answer  and  thus 
did  enter  his  appearance  in  the  case,  and 
thereby  was  made  a  party  thereto  as  etTectlTe- 
ly  as  If  he  had  been  duly  served  with  process 
of  summons.  And  eren  though  It  should  be 
conaldeTed  that  the  claim  sued  on  was  not  as- 
signable BO  as  to  condude  tbe  rights  of  Kauf- 
man, and  on  that  account  he  was  a  proper 
party,  this  defect  was  remedied  by  thus  mak- 
ing him  a  party  after  the  action  was  begun. 
And  the  court  did  not  abuse  its  discretion  by 
permitting  him  to  enter  his  appearance  and 
file  his  pleading  in  the  case.  Bolee  t.  Jessup, 
57  Ark.  46d,  21  S.  W.  880.  If  he  was  a  neces- 
sary party,  he  thus  actually  became  a  party 
to  the  suit ;  and  any  claim  or  right  that  he 
may  hare  In  the  cause  of  action  is  concluded 
by  tbe  decree  of  tbe  court,  against  which, 
therefore,  tbe  appellants  are  thus  fully  pro- 
tected. But  It  Is  urged  further  by  appel- 
lants that  Kaufman  had  at  one  time  insti- 
tuted suit  upon  this  claim  and  thereafter  did 
■offer  a  nonsuit;  that  his  answer  in  this 
case  was  not  filed,  and  his  entry  of  appear- 
ance in  the  cause  was  not  made  until  more 
than  one  year  after  said  order  of  nonsuit ; 
that  any  right  of  action  on  tbe  claim  was 
therefore  barred  as  to  him ;  and  that  on  this 
account  be  could  not  be  made  a  party,  and 
the  cause  of  action  must  fall.  But  the  stat- 
ute (Kirby'B  Dig.  |  6088)  which  tolls  tbe  stat- 
ute of  llmltaUon  for  one  year  where  tbe  plain- 
tiff suffers  a  nonsuit  does  not  narrow  the  pe- 
riod of  limitation  In  which  an  action  may  be 
brought  upon  a  dalm  which  Is  not  otherwise 
barred  by  the  general  statute  of  limitation 
applicable  to  such  claim.  This  prorialon  of 
the  statute  only  ai^IIes  to  those  causes  of 
action  which,  under  the  general  statute  of 
limitation  applicable  to  such  cause  of  action, 
would  otherwise  be  barred  before  tbe  running 
of  one  year  from  the  time  of  taking  such 
nonsuit  Tb»  statute,  instead  of  shortening 
tbe  period  ot  limitation,  really  extends  the 


period  provided  by  the  general  statute  of  lim- 
itation applicable  to  the  cause  of  action. 

It  follows,  therefore,  that  any  right  or  in- 
terest that  Kanfatan  may  have  had  In  the 
claim  sued  on  was  not  barred  at  the  time  of 
the  filing  of  his  answer  in  this  case.  It  fol- 
lows, also,  from  this  that  the  further  couten- 
tlon  made  by  app^ants  that  the  claim  sued 
on  was  not  assigned  or  transferred  by  Kauf- 
man to  the  appellee,  Cahn,  cannot  be  sus- 
tained; for  Kaufman  Is  a  party  to  this  suit 
and  is  conduded  by  the  decree.  If  the  appel- 
lants owe  the  claim  sued  on,  they  cannot  be 
injuriously  affected  by  the  decree  which  finds 
that  Oahn  and  not  Kaufman  is  the  true  own- 
er thereof. 

But  we  are  further  of  the  opinion  that 
Kaufman  did  transfer  and  assign  this  claim 
to  appellee  prior  to  the  Institution  of  this 
suit  and  that  he  had  not  disposed  of  It  prior 
to  said  assignment  Eanfman  had  been  con- 
ducting a  mercantile  business  at  Corlola,  Ark., 
and  the  dalm  herein  sued  on  grew  out  of 
that  business.  He  transferred  to  appellee  by 
written  instrument  all  assets  and  dalms  of 
that  business  and  all  "rtghte  of  action"  in 
the  state  of  Arkansas  owed  by  him,  and  also 
conveyed  to  appellee  the  lands  from  which 
these  rents  Issued.  Jn  bis  answer  he  stated, 
and  in  bis  d^KKdtion  he  testified  that  he  had 
transferred  and  assigned  the  dalm  herein 
sued  on  to  appellee.  By  this  transfer  Cahn 
became  the  equitable  assignee  of  this  dalm. 
By  section  6999  of  Klrby's  Digest  It  Is  pro- 
vided that  actions  shall  be  brought  in  tbe 
name  of  the  real  patty  in  interest ;  and  un- 
der that  statute  we  are  of  the  opinion  that 
appellee  had  a  right  to  sue  in  his  own  name 
for  tbe  enforcement  of  this  dalm.  Heartman 
r.  Franks,  36  Ark.  601 ;  Caldwell  v.  Meshew, 
44  Ark.  664 ;  Lanlgan  v.  North,  69  Ark.  62, 
63  S.  W.  62 ;  Maloney  t.  State^  121  8.  W.  728; 
4  Cyc.  97. 

2.  It  Is  contended  by  the  appellants  that 
Love  was  In  effect  a  tenant  of  Kaufman  for 
all  the  years  he  had  possession  of  the  land  aft- 
er 1901,  and  that  Kaufman  was  not  therefore 
kept  out  of  the  rents  thereof  for  those  years. 
They  base  this  contention  on  that  portion  of 
tbe  decree  which  provided  that  Love  should 
retain  possession  of  tbe  land  until  January  1, 
1902,  and  should  remain  In  possession  of  the 
land  during  1001  as  tenant  of  Kaufman ;  and 
that  his  possession  of  the  land  after  1901 
was  that  of  a  tenant  of  Kaufman  holding 
over.  But  this  provision  of  the  order  of  tbe 
court  was  only  made  for  the  proper  securing 
to  Love  the  possession  of  the  land  and  [>ost- 
ponlng  the  possession  of  Kaufman.  Instead 
of  making  Love  give  a  bond  for  tbe  payment 
of  the  use  and  occupation  of  the  land,  or  of 
appointing  a  receiver  of  the  land,  the  court 
permitted  Love  to  retain  its  possession  and 
provided  a  character  of  Hen  for  the  security 
of  the  payment  for  its  nse  and  occupation. 
There  was  no  relation  of  landlord  and  ten- 
ant created  by  this  order  between  these  par- 
ties.  They  did  not  make  any  agreement  to 
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that  eflFect.  To  create  the  relation  of  land- 
lord and  tenant  there  must  be  a  valtd  con- 
tract between  tbe  parties.  There  mast  be 
both  a  privity  of  estate  and  contract  before 
that  relation  can  arise,  so  as  to  Justify  the 
recovery  of  rents  on  tbe  one  hand  or  the  £>re- 
Bumptlou  on  tbe  other  hand  that  the  posses- 
sion is  subordinate  to  and  the  actual  posses- 
sion of  tbe  party  having  the  l^al  title.  2ii 
Cjc  877 ;  Tucker  t.  Byers,  57  Ark.  215,  21 
S.  W.  227.  This  order  of  court  was  not  a 
contract,  either  express  or  Implied,  between 
the  parties,  and  It  did  not  create  the  relation 
of  landlord  and  tenant  between  them;  so 
that  It  can  be  said  that  tbe  possession  of 
Love  was  the  poasessloa  of  Kaufman  subse- 
quent to  January  1, 1902.  The  chancery  court 
found  that  Love  refused  to  surrender  the 
possession  of  tbe  land  after  that  date  and 
held  in  opi>osltlon  to  the  rights  and  claim  of 
Kaufman ;  and  we  think  there  Is  suffi- 
cient evidence  to  sustain  that  finding.  We 
are  of  opinion,  therefore,  that  Kaufman  was 
not  In  possession  of  said  land  through  Love 
as  his  tenant,  but  was  kept  out  of  tbe  posses- 
sion and  rents  of  tbe  land. 

3.  And  we  are  of  the  opinion  that  Kauf- 
man was  kept  out  of  said  rents  by  reason  of 
said  appeal.  By  tbe  execution  of  said  super- 
sedeas bond  the  appellants  contracted  to  pay 
all  rents  or  damages  to  tbe  property  during  tbe 
pending  of  tbe  appeal,  of  which  the  appellee 
Is  kept  out  of  possession  "by  reason  of  the 
appeal."  The  liability  iticurred  by  the  ezeca- 
tion  of  tbe  twnd  Is  fixed  by  the  legal  Import 
of  Ita  terms,  and  these  should  be  construed 
accordli^  to  the  ordinary  and  reasonable 
meanli^  of  the  language  employed.  1  Ency- 
clopedia of  Pleadli^  &  Practice,  1015 ;  6  Cyc. 
752.  The  bond  should  not  be  held  to  cover 
a  liability  occurring  before  Its  execution  un- 
less its  terms  make  provisions  to  that  effect. 
But  in  this  case  tbe  bond  expressly  provides 
for.  the  payment  of  "all  rents  of  which  the 
appellee  Is  kept  out  of  by  reason  of  the  ap- 
peal." By  virtue  of  the  appeal  having  been 
taken  to  the  Supreme  Court  the  case  was 
wholly  and  absolutely  removed  to  that  court. 
Upon  the  execution  of  the  supersedeas  bond 
and  the  Issuance  of  the  supersedeas  all  tbe 
proceedings  in  the  chancery  court  were  whol- 
ly suspended  and  stayed.  Elliott  on  Appel- 
late Procedure,  S  641;  2  Cyc.  908;  Harri- 
son T.  Trader,  29  Ark.  %};  Miller  t.  Nu<&- 
oIlB,  76  Ark.  485,  89  S.  W.  88,  113  Am.  St. 
Rep.  101.  While  the  supersedeas  does  not  an- 
nul or  vacate  the  Jut^ment  or  decree  ap- 
pealed from,  It  does  prevent  the  further  tak- 
ing of  any  step  tberecnder,  and  leaves  tbe 
matters  in  tbe  condition  In  which  tbey  were 
when  the  supersedeas  took  effect  and  until 
the  questlODS  InTOlved  In  the  appeal  ore  final- 


ly disposed  of  by  the  appellate  court.  20  Cyc. 
1240.  Tbe  supersedeas  stayed  the  enforce- 
ment of  the  right  of  Kaufman  to  the  posses- 
sion of  the  land,  end  it  also  stayed  the  en- 
forcement of  the  recovery  for  its  use  and  oc- 
cupation. Under  the  evld^ce  and  finding  of 
the  chancellor  Love  had  the  possession  of  the 
land  for  the  year  of  1902  and  k^t  Kaufman 
out  of  the  rents  thereof  for  that  year.  Kauf- 
man could  thereafter  have  Instituted  suit  or 
taken  legal  steps  to  have  recav&red.  for  the 
use  or  rent  of  the  land  for  that  year.  Bat  on 
May  4,  10(^  the  supersedeas  bond  was  exe- 
cuted and  the  supersedeas  Issued,  and  Kauf- 
man was  thereby  stayed  from  the  enforce- 
ment of  a  recovery  for  the  use  or  rent  for 
that  year.  It  will  itot  do  to  say  that  he 
could  have  attempted  to  collect  the  amount 
for  the  use  or  rent  of  the  land  before  that 
date;  he  had  a  right  also  to  do  this  after 
that  date,  and  he  was  kept  from  doing  this 
after  that  date  by  reason  of  the  appeal  and 
supersedeas.  Qlvlng  to  the  terms  of  the  bond 
its  full  and  reasonable  effect  it  covered  the 
rent  of  tbe  land  for  1902.  Wilson  v.  King,  5U 
Ark.  32,  26  S.  W.  18,  23  L.  B.  A.  802;  United 
States  Fidelity  &  G.  Co.  v.  Fultz,  76  Ark.  410. 
89  S.  W.  93 ;  2  Cyc.  909.  The  liability  under 
the  bond  continued  only  until  the  cause  was 
determined  and  disposed  of  by  tbe  appellate 
court  20  Ency.  P.  A  P.  1245  ;  20  Cyc.  909; 
Elliott  on  Appellate  Procedure,  i  394. 

It  follows,  therefore,  that  the  app^lants 
were  also  liable  under  said  bond  for  the  rents 
of  tbe  land  for  the  year  of  1803  and  until 
Mardi  7,  1904,  when  the  said  ai^>eal  was 
finally  disposed  of  by  the  Supreme  Court. 
The  diancellor  found  that  no  damage  ac- 
crued by  reason  of  tbe  failure  to  rent  the 
land  from  January  l,  1904,  to  March,  1904. 
wh^  said  appeal  was  disposed  of.  The 
property  consists  of  farm  land  that  Is  rented 
not  by  the  month,  but  by  the  year,  and  prob- 
ably under  the  evidence  It  could  have  been 
as  readily  rented  In  M^ch  for  said  year  as 
In  January.  At  least  there  is  no  evidence 
showing  any  damage  on  this  account,  and  we 
cannot  say  that  the  finding  of  tbe  chanctilor 
In  this  respect  Is  erroneous.  There  Is  no  evi- 
dence showing  that  any  waste  was  committed 
on  tbe  land  during  the  pending  of  the  appeal. 
Any  alleged  waste  may,  under  the  testimony, 
have  been  done  after  March,  1904,  and  after 
the  liability  under  the  bond  bad  ceased.  This 
was  the  finding  of  the  chancellor ;  and  in  this 
conclusion  we  find  no  error. 

After  a  full  examination  of  tbe  pleading 
and  testimony  in  this  case,  we  do  not  find 
that  the  chancellor  has  made  any  error,  either 
In  the  findings  of  fact  made  by  blm,  or  in  the 
conclustons  of  law  at  wtalch  he  arrived. 

l^e  decree  la  according  afllrmed. 
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SHINN  ¥.  STATE. 
(Saprane  Conrt  of  ArkanBaa.  Jan.  3, 1910.) 

1.  CBIMnVAI.  I/AW  (I  COB*)  — CORTIHUAIIOB  — 

Absent  WrrNESSBS— Motion. 

A  motion  for  continaance  for  absence  of 
witnesses  should  ffive  their  names,  allege  the 
specific  tMCtB  expected  to  be  proved  by  them, 
and  show  their  residence,  in  addition  to  dili- 
gence to  secure  their  presence,  that  the  court 
may  see  whether  their  attendance  is  necessary, 
and  whether  It  Is  possible  to  secure  It  for  the 
next  term. 

IRd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  ({  1349-1360;  Dec.  Dig.  S 
W3.*] 

2.  iHDICTHXirr  AND   Xnvobuahon   (I  11*)— 
BErOBH  INTO  COtm  BT  Gauid  Jubt. 

Return  of  the  indictment  into  court  br  the 
grand  jury  la  essential  to  jurisdiction  oi  the 
■court. 

[Ed.  Note.— For  other  cues,  see  Indictment 
and  Information,  Gent  Dir.  1        I>ec.  Di«.  I 

II.  *] 

8.  iNDIOtlCEirT  AND  INTOBXATION  ^  11*>— RK- 
TOBir  INTO  GOUBT— IKDOBSEMBNT. 

An  indorsement  on  an  indictment,  "filed  in 

open  court  this  •   •   *   day,"  is  insufficient  to 

show  its  return  into  court  by  the  grand  jury. 
[Ed.  Note^For  other  cases,  see  Indictment 

and  Information.  C&at.  Dig.  I  74;  Dec.  Dig. 

III.  *] 

4.  GBonNAi.  Xjaw  (I  1082*)— Bbcobd— Objbo- 

TiON  Not  Made  Bblow. 

Though  the  record  should  show  return  of 
the  indictment  into  court  by  tlie  grand  Jury,  yet 
as  JurladietioD  depends  on  the  uct  of  the  re- 
tnm,  and  not  of  the  record,  objection  that  the 
record  does  not  show  such  fact  cannot  be  made 
for  the  first  time  on  appeal,  as,  if  made  below 
by  motion,  as  it  properly  should  he,  the  record 
could  have  been  furnished ;  Kirby's  Dig.  {  1233, 
providing  that  a  judgment  cannot  be  reversed 
for  an  error,  whkn  can  be  corrected  on  motion 
in  the  trial  oonrt,  till  fbe  motion  1>  there  made 
and  denied. 

[Ed.  Note.— For  other  cases,  see  Grlmlnal 
Iaw,  Cent.  Dig.  H  2627,  2628,  2642-2658;  Dec 
Dig.  I  1032.*r 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; J.  S.  Mbples,  Judge. 

E.  F.  Shlnn  appeals  from  a  conviction.  Af- 
firmed. 

Fancber  St  Johnson,  for  appellant.  Hal 
L.  Korwood,  Atty.  Gen.,  and  C.  A.  Cunning- 
liam,  Aest  Atty.  Gen.,  for  the  State. 

WOOD,  J.  The  aro^ant  was  convicted 
of  the  crime  of  libel.  The  Indictment  charged 
that  appellant  being  tlie  pabllsber  of  a  news- 
paper "unlawfully,  malldously,  and  falsely 
did  publish  as  true  the  following  false,  libel- 
ous and  defamatory  article  In  words  as  fol- 
low!: 'We  notice  that  the  boodler,  Claud 
Fnllar,  of  Eureka  Springs,  Is  bobbli^  up  again 
as  a  prospective  candidate  for  the  Arkansas 
Legislature.  No  doubt  Claudle  would  like 
to  work  his  graft  on  the  people  again,  but 
tlM  voters  of  BCadleon  and  Carroll  counties 
are  "onto"  his  game,  and  will  vote  for  him  to 
remain  at  home  and  work  his  rabbit's  foot 
on  Eureka.' "  1310  aUegatl(»i8  further  were 
that  '*Bald  article  u  published  aforeuld  by 


the  said  E.  F.  Shlnn,  publisher  as  aforesaid, 
of  and  concerning  the  said  Claud  Fuller,  as 
aforesaid,  calling  falm  by  the  name.  The 
Boodler,'  and  by  stating  that  'No  doubt 
Claudle  would  like  to  work  his  graft  on  the 
people  again,'  and  thereby  charging  him  with 
being  a  boodler  and  grafting.  Is  false  and  de-- 
famatory  and  libelous  on  the  said  Claud  Ful- 
ler, and  Impeaches  the  honesty,  veracity,  and 
reputation  of  said  Claud  Fuller,  and  thereby 
exposes  him  to  public  hatred,  contempt,  and 
ridicule  against  the  peace  and  dignity  of  the 
state  of  Arkansas."  The  indictment  was 
signed  "D.  B.  Horsley,  Prosecuting  Attorney, 
Fourth  Judicial  Circuit  of  Arkansas,"  and 
was  Indorsed:  "No.  3.  Ubel.  State  of  Ar- 
kansas vs.  E.  B.  Shinn.  A  true  bill.  B,  R  L. 
Graham,  foreman  of  the  grand  jury.  Filed  In 
open  court  tbls  the  eighth  day  of  September, 
A.  D.  1909.   8.  G.  Parsley,  Clerk." 

Appellant  in  a  motion  for  continuance  set 
up  substantially  that  If  the  cause  was  con- 
tinued he  would  be  able  to  procure  the  at- 
tendance of  witnesses  at  the  next  term  of  the 
court  who  would  furnish  evidence  of  the 
truth  of  some  or  all  of  the  charges  made  by 
him  against  Fuller  In  bis  paper,  but  be  names 
only  one  witness  whose  attendance  he  »pect- 
ed  to  procure,  to  wit,  one  C.  M.  Barnes.  The 
motion,  however,  does  not  set  up  the  particu- 
lar facta  that  he  expected  Barnes  to  establish. 
The  motion  states  that:  "He  can  prove  by 
Barnes  the  truthfulness  of  some  of  the  char- 
ges." ■  The  motion  states  that  appellant 
"thought  that  Barnes  resided  at  Eureka 
Springs,  Ark.,"  and  that  appellant  bad  a  sub- 
poena Issued  directed  to  the  sheriff  of  Carroll 
county,  but  that  sucb  subpoena  had  been  re- 
turned "Notserved,"  forthe reason  that  Barnes 
was  not  to  be  found  In  Carroll  county.  The 
motion  does  not  allege  where  Barnes  resided ; 
does  not  show  that  he  was  within  tbe  Juris- 
diction of  the  court  A{)pellant*s  motion  was 
not  sufficient  to  warrant  a  continuance  on  ac- 
count of  tbe  absence  of  the  witness  Bamee. 
He  may  have  been  a  nonresident  for  aught 
the  motion  reveals  to  the  contrary.  It  was 
not  enough  for  appellant  to  allege  due  dili- 
gence. He  should  have  stated  the  facts,  and 
have  left  the  court  to  conclude  whether  he 
was  diligent  He  should  have  given  die 
names  of  bis  witnesses,  alleged  tbe  spedflc 
facts  he  expected  to  prove  by  them,  and 
should  have  shown  where  they  resided,  so 
that  the  court  might  see  whether  their  at- 
tendance was  necessary,  and  whether  it  was 
possible  to  procure  same  by  the  next  term. 
Error  cannot  be  predicated  upon  the  overrul- 
ing of  a  motion  that  was  so  Indefinite  as  tbe 
one  under  consideration.  Pickett  v.  State, 
71  Ark.  62,  70  S.  W.  1041 ;  Allison  v.  State,  74 
Ark.  444,  86  S.  W.  409;  Olampett  v.  State, 
121  S.  W.  984.  Tbe  court  did  not  abuse  Its 
discretion  In  overruling  the  motion  for  con- 
tinuance. Golden  v.  State,  19  Ark.  S90; 
StUlwell  T.  Badgett,  22  Ark.  164;  Edmonds 


•For  other  eases  see  sane  togla  and  ewrtlon  KUUBBR  In  Dee.  A  Am.  Digs.  1907  to  4ate,  *  Reporter  InOens 
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T.  State,  84  Ark.  720;  Watts  t.  Cobn,  40  Ark. 
U4. 

The  record  does  not  Bbow,  In  qpedflc  terms, 
that  the  Indictment  was  returned  or  brougbt 
Into  court  by  tbe  grand  jury.  It  is  essential 
of  course  to  tbe  jurisdlctioii  of  tbe  court  that 
the  grand  Jary  should  return  tbe  indictment 
Into  court,  and  the  record  is  the  only  memo- 
randa of  that  fact  Therefore,  where  tbe  ob- 
jection Is  seasonably  made,  if  the  fact  does 
not  exist,  or  If  tbe  record  falls  to  show  such 
fftct,  a  conrlction  cannot  be  sustained;  and 
tbe  Indorsement  "flled  In  open  court  this  the 
^htb  day  of  8ept«nber.  A.  D.  1909"  is  not 
sufficient  to  show  tbe  return  Into  court  by  the 
grand  Jury.  Green  t.  State,  19  Ark.  178; 
McKeu2le  r.  State,  24  Ark.  637 ;  Chancellor 
V.  State,  33  Ark.  615;  Holcomb  r.  State,  31 
Ark.  427  :  FeUcer  t.  State^  64  Ark.  482, 16  S. 
W.  663. 

But  it  must  be  remembered  that  It  Is  tbe 
fact  Itself  of  tbe  return  of  the  Indictment  by 
the  grand  Jury  that  gives  the  court  Jurisdic- 
tion, and  not  the  recording  of  sndi  fact  by  the 
clerk.  If  the  grand  Jury  presento  the  indict- 
ment, tbe  court  has  JnrlsdIctioiL  whether  the 
<flerk  records  the  t&ct  or  not.  Thor^ore, 
whoe  api>eUant'B  objection  goes  only  to  the 
failure  of  the  derk  to  preaerre  the  memorial 
(and  not  to  the  failure  of  the  grand  jury  to 
return  the  indictment),  In  order  to  avail  him- 
self of  mch  objection  be  must  first  more  tbe 
trial  court  to  set  aside  tbe  Indictment,  be- 
cause of  the  failure  of  the  derk  to  preserve 
the  evidence  of  Its  return  Into  court  by  tbe 
grand  Jury.  The  statute  provides:  "That  an 
Indictment  not  found  and  presented  as  re- 
quired by  law,  can  be  set  aside  on  motion." 
Section  227%  KStbs'M  Dig.  It  also  provides 
that:  "A  judgment  or  final  order  shall  not 
be  reversed  for  an  error,  which  can  be  cor- 
rected on  motion  in  the  Inferior  courts,  until 
such  motion  has  been  made  there  and  over- 
ruled.'* Section  1288,  Elrby*B  Dig.  "Defects 
of  this  kind,"  says  the  court  in  Stete  v. 
Brandon,  28  Ark.  411,  "can  only  be  reached 
on  ft  motion  to  set  aside  the  indlctmrat. 
whldi  motion  should  be  made  btf  ore  filing  a 
demurrer."  And  In  Bobinson  v.  State,  S3 
Ark.  188,  in  passing  upon  a  similar  question 
we  said:  "Had  the  attention  ct  the  court  be- 
low been  directed  to  the  form  of  entry  by  a 
motion  to  set  aside,  or  quash  the  Indictment, 
or  by  motion  in  arrest  of  judgment,  no  doubt 
the  court  would  have  ordered  tbe  informality 
to  be  cured  by  a  nunc  pro  tunc  entry."  See, 
also,  Felker  t.  Stete,  M  Ark.  492, 16  a  W.  663, 
where  it  is  bdd  that  the  propmr  practice  In 
such  cases  by  those  who  would  question  the 
genuineness  of  the  lndlctm«it  Is  to  move  tbe 
trial  court  to  set  It  aside. 

Appellant  does  not  contend  that  the  grand 
jury  did  not  actually  return  tbe  Indictment 
agaiiut  him  Into  court.  His  only  objection 
Is  that  the  record  of  the  circuit  court  falls 
to  register  the  fact   Had  be  made  such  ob- 


jection to  tbe  trial  court  doobUesa  such  rec- 
ord would  have  been  readily  furnished.  Hav- 
ing failed  to  make  it  there,  he  must  be  held 
to  have  waived  it  He  mast  not  be  permitted 
to  raise  It  here  for  the  first  time.  See  Pen- 
alty V.  -State,  12  Ark.  630;  Brown  v.  State, 
13  Ark.  96;  Dixon  v.  State,  29  Ark.  165; 
State  V.  Johnson,  83  Ark.  174;  Wright  v. 
State,  42  Ark.  M;  State  v.  Agnew,  62  Ark. 
275,  12  S.  W.  663 ;  McFall  v.  Stete,  73  Ark. 
327,  84  S.  W.  479;  Carpenter  v.  Stete,  62  Ark. 
286,  36  S.  W.  900;  Mears  v.  Stete,  84  Ark.  13ti. 
104  S.  W.  1095. 

The  facte  set  forth  In  a  stet^ent  agreed 
upon  by  the  stete  and  tbe  appellant,  and  in 
the  other  evld^ice,  were  sufficient  here  to 
sustela  the  verdict  of  tbe  jury.  No  specific 
objection  was  saved  at  the  trial  to  any  of  the 
court's  dedaratlons  of  law.  The  assignment 
of  error  In  the  motion  for  new  trial  as  to  the 
giving  of  Instructions  Is  general.  We  find  no 
revffl-slble  error  In  tbe  diarge  of  the  court. 
The  judgment  must  therefore  be  affirmed. 


SUITH  et  al.  v.  BOSWBUi. 
(Supreme  Court  of  AAansas.   Nov.  22,  1900^ 

1.  WsuA  (%  62*)— ConriffTa— MsirTjx  Incoh- 

FSTBNCT— BUBDER  Of  PaOOV. 

Odc  coDtestine  the  probate  of  a  wtll  has 
the  burden  of  proving  the  incompetency  of  tes- 
tetor. 

[Bd.  Note.— Fbr  other  cases,  see  Wills,  Cent. 
Dig.  SI  101-110;  Dec.  Dig.  %  62.*] 

2.  Wills  (S  163*)— CoifTEBTS—UirDUB  XmLU- 

KNCE— BUBOEN  OT  PROOF. 

One  contesting  a  will  has  the  bnrdoi  of 
proving  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  U  388-402;  Dec.  DSgTl  163.*] 

a  WnXB  (f  384*)— Habulkss  Ebbos— Ebbo- 

NBOUB  RULIMQS  ON  BOBDBN  OF  PROOP. 
Where  in  a  will  conteat  contestant  and  con- 
tettee  adduced  voluminouB  evidence  on  the  issue 
of  the  execution  of  the  will,  contestent  was  not 
prejudiced  b^  the  ruling  that  he  had  the  bur- 
den of  proof,  for  be  thereby  obtained  the  right 
to  open  end  close  the  argument  before  the  jury. 

[Ed.  Note.— For  other  cases.  See  Wills,  Cent. 
Dig.  J  858;  Dec.  Dig.  f  384.*] 

4.  Wills  (S  155*)— Uhdux  IimuEiiCK— Acts 
OF  Kindness. 

Proof  of  relations  of  friendship  and  af- 
fection between  testator  and  devisee,  and  of 
kindly  offices  and  proper  conduct  on  tbe  part  of 
the  latter,  does  not  show  nndue  Influence,  as  it 
is  natural  for  a  person  whose  will  is  not  improp- 
erly controlled  to  favor  his  best  friends,  and 
the  inSuence  of  husband  over  wife,  or  of  wife 
over  buaband,  or  of  parents  over  children,  or 
of  children  over  parente,  Is  legitimate  so  long 
aa  the  same  does  not  extend  to  positive  dicta- 
tion and  control. 

[Ed.  Note.— For  other  cases,  see  WUl^  Cent. 
Dig.  §  380;  Dec  Dig.  |  1S5*] 

5.  Evidence  (J  601*)  —  Opinion  Evidence— ^ 
Facts  Fobmino  Basis— Mental  Condition. 

A  witness,  who  in  a  will  contest  on  the- 
Round  of  nndne  influence  did  not  testify  to  any 
tacts  proving  that  the  chief  beneficiary  could 
control  testatrix,  her  mother,  except  by  affec- 
tion or  in  any  manner  which  was  not  legitimate, 
could  not  testify  as  to  his  opinion  as  to  whether 
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testatrix  waa  mentBUj  abl*  of  mtstlng  a  com- 
mand ot  tht  chief  boieflclatr  to  convey  to  her 
a  coDiiderablo  portion  of  the  eatata. 

[Ed.  Note^For  other  casei,  see  Brtdence, 
C^L  Die.  f  229T;  Dea  mTT  601.*] 

6.  Wzixs  (I  802*)— Ezioimoir— "niTiKPU.0H- 

The  evideDce  ia  onlmpeachable  within  Klr- 
by's  Dig.  I  8012,  aabd.  6.  providine:  for  the  pro- 
bate of  a  will  written  in  the  handwriting  of  tea- 
tator  on  the  animpeachaible  evidence  m  disin- 
terested witnesses  to  the  liandwritins  and  signa- 
ture of  testator,  where  there  is  no  evidence  re- 
flecting on  the  character  or  testimony  of  the 
witnesses  testifying  to  the  handwritlnc  and  ai^ 
nature  of  testator. 

[Bd.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  I  706;  Dec  Dig.  |  802.*] 

7.  TBUI.   (I  129*)-~lHFBOPEB  ABaUHBRT  OF 

CouHBEZ/— Right  to  Cohfi^ir. 

A  party  cannot  complain  of  the  remarks  of 
the  counsel  of  the  adverse  party  elicited  by  the 
improper  remarks  of  his  own  coansel. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  I  810;  Dec  Dig.  I  129.*] 

Appeal  from  Circuit  Court;  Pope  Goonty; 
Bugh  L,  Baoham,  Judge. 

Prooeedlnga  by  Bobert  L.  Smith  and  oth- 
ers against  Mrs.  Mattle  B(»well  to  contest 
the  ivobate  of  the  will  of  Cyrena  Smith,  de- 
ceased. From  a  Judgment  admitting  the  wUl 
to  probate,  contestants  appeal.  Afflrmed. 

n.  I*  Meade  and  Davla,  for  appellants. 
Brooks,  Hays  k  Marttn,  for  appellee. 

BATTLE,  J,  On  the  2Tth  day  of  Febru- 
ary, 1907,  ther*  wtm  filed  before  the  derfc  of 
the  probate  court  ot  Pope  county  the  follow- 
ing papw  wrltli« : 

"February  the  18tb,  1007. 

**My  last  will  and  testament 

"I  will  to  my  daughter  Mattle  Boswtil  aU 
my  household  goods  and  kitchen  furniture. 

"I  will  to  my  Bon  Bob  one  dollar, 

**I  will  to  my  slater  Lou  Zachary  two  hun- 
dred dollars  (200.00);  I  also  will  to  Victory 
Boe  one  dollar. 

"I  will  to  Charlie  Jones  <»ie  dollar,  Grace 
Jones  one  dollar,  Florence  Barton  one  dollar, 
Macft  Jones  one  dollar,  and  TraTls  Jones  one 
dollar.  And  all  my  real  estate  Is  deeded  to 
MatUe  Boswell,  and  I  want  a  nice  monument 
put  to  my  crave  when  I  am  gone  to  rest 
And  I  wUl  all  my  money  and  notes,  bare 
I  any  left  te  my  daughter  Mattle  Boswell. 

"Cyrena  Smith." 

Annexed  to  It  ms  the  following  affidavit 
and  oertlflcate: 

"Proof  of  Will. 
"State  of  Ai^ansas,  County  of  Pope. 

"Personally  appeared  before  me,  A.  D. 
Shlnn,  cleifc  of  the  county  and  prolnte  courts 
of  Pope  county,  Arkansas,  Edgar  Shlnn,  Alva 
A.  Tucker,  and  R.  L.  Harkcgr,  three  disin- 
terested citizens  of  the  state  of  Arkansas 
to  me  well  known,  who  b^ng  duly  awwn 
say:  That  they  are  acquainted  with  the 


handwriting  and  signature  of  Cyrena  Smith, 
deceased,  have  examined  thia  writing  pur- 
porting to  be  the  laat  will  and  testamrat  of 
said  Cyrena  Smith,  deceased,  and  that  said 
Instrument  la  In  her  genuine  handwriting  and' 
her  algnatnre  thereto  Is  ha  gmnlne  slgDa- 
tore; 

"[Signed]  Edgar  Shlnn, 

"Alva  A.  Tucker, 
"R.  I*  Harkey. 
"Subscribed  and  sworn  to  before  me  thl» 
27tta  day  of  February,  1907. 

"A.  D.  Shlnn,  Probate  Clerk." 

"State  of  Arkansas,  County  of  Pope. 

"I,  A.  Di  Shlnn,  clerk  of  the  county  court 
and  ex-offlclo  clerk  of  the  probate  court 
within  and  for  the  aforesaid  county  and* 
state  do  hereby  certify  that  the  above  and 
foregoing  last  will  and  testament  was  ad- 
mitted to  probate  before  me  in  vacation  as- 
and  for  the  last  wlU  and  testament  of  Cy- 
rena Smith,  deceased. 

"Witness  my  hand  and  official  seal  as  such 
clerk,  this  27th  day  of  February,  1907. 

**[8eal]  A.  D.  Shlnn.  Clerk." 

On  the  eth  day  of  May,  1907,  Bobert  U 
Smith  and  others  filed  In  the  Pope  im>bate 
court  what  they  called  a  response  as  follows: 

"In  the  Probate  Court  Pope  County,  Ark. 
Robert  L.  Smith,  Victoria  Rowe,  Charlie 
Jones,  Florence  Barton  and  &£&ck  Jones, 
Jr.,  and  Grace  Jones,  Travis  Jones,  minors, 
by  their  father  and  next  friend,  J.  M. 
Jones,  contestants,  t.  Mrs.  Mattle  Boswell' 
and  (it  N.)  Boswell,  contestees. 

"Bevponse  of  Contestants. 

"Comes  the  above-named  contestante  and 
state  that  they  have  an  interest  In  the  estate 
of  Cyrena  Smith,  deceased,  and  that  Robert 
U  Smith  la  the  son  of  said  deceased,  and- 
that  Victoria  Rowe  is  the  only  heir  and 
next  of  kin  to  Hazle  Brown,  now  deceased, 
who  was  one  of  the  childrra  and  heirs  of 
the  said  Cyrena  Smith,  and  that  Charlie 
Jones,  Florence  Barton,  Mack  Jones,  Jr., 
and  Grace  Jones,  and  Travis  Jones  are  the- 
only  lAlldren  of  Masarl«  M.  Jones,  now  de- 
ceased, and  that  Maggie  M.  Jones  was  one 
of  the  children  and  heirs  of  the  said  Cyrena 
Smith,  deceased.  And  for  the  gronnds  of 
contest  to  the  pretended  will  filed  In  12iIb 

court  on  the    day   ,  1907,  and 

probated  by  the  clerk  of  thia  court  In  vaca* 

tlon,  on  the  day  of         ,  1907,  would 

respectfully  state: 

"(1)  That  said  pretended  will  Is  not  In  the 
proper  handwriting  of  Cyrraa  Smith,  nor 
neither  the  body  of  the  Instrument  nor  the 
signature  thereto,  and  Is  therefore  not  the- 
Inst  will  and  testament  of  the  said  Cyrena 
Smith. 

"(2)  That  If  said  proposed  will  and  signa- 
ture thereto  was  written  by  Ihe  said  Cyrena 
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Smitli.  die  was  Induced  to  do  so  tbe  nn- 
^ue  and  Improper  IzAnence  of  Mrs.  Sfattle 
Boflwell  and  her  tansband  Van  Boawell,  and 
-othera,  to  that  extent  aa  to  render  aald  pro* 
posed  will  void. 

"(S)  That  If  aald  proposed  will  was  written 
and  executed  by  the  aald  Cyrena  Smith,  It 
was  done  when  she  did  not  possess  sufficient 
reason  and  mental  capacity  to  dispose  of  her 
estate  by  will  or  otherwise,  and.  hence,  said 
wUl  Is  void. 

"(4)  Tbat  at  the  time  said  will  was  written, 
If  written  at  all,  by  the  said  Corona  Smith, 
she  did  not  possess  snfBcdent  mind  and  rea- 
son and  mental  capacity  to  understand  and 
comprehend  the  extent  and  magnitude  of  her 
estate,  and  the  Just  and  equitable  distribu- 
tion of  said  bounty  between  her  children, 
and  the  children  of  her  deoeaaed  daughters, 
to  that  extent  aa  to  render  a  testamentary 
document  void. 

"(5)  Wherefore,  premises  seen,  contestants 
pray  this  honorable  court  for  an  order  re- 
voking the  action  of  the  clerb  of  this  court. 
In  vacation,  admitting  said  instrument  of 
writing  to  probate,  as  of  and  for  the  last  will 
and  testament  of  said  Cyrena  Smith,  de- 
ceased. 

"And  for  the  further  order  refusing  to  al- 
low said  Instrument  to  be  probated  as  the 
last  will  and  testament  of  the  said  Cyrena 
Smith,  and  for  all  their  cost 

"U.  It.  Meade  and  Jeff  Davis, 

Attorneys  for  CJonteetants." 

The  contestees  filed  a  reply,  denying  all  the 
allegations  In  the  so-called  response. 

The  probate  court  sitting  as  a  jury  heard 
all  the  testimony  adduced  by  tbe  parties 
and  found  that  the  document  purporting  to 
be  the  last  will  and  testament  of  Cyrena 
Smith,  deceased,  and  probated  in  common 
form  before  ttia  derk  of  tbe  probate  court 
on  the  27th  day  of  Febmaryi  1907,  ia  anch 
last  wlU  and  teatammt,  In  her  handwriting, 
both  body  and  Blgnatnie;  and  that  at  the 
time  of  writing  It  she  was  of  soond  mind  and 
disposing  memcnr,  capable  at  encntlng  it, 
and  did  execute  It  without  tba  imdue  In- 
fluence of  any  one;  and  approved  and  con- 
flnned  the  action  of  the  In  admitting  it 
to  probata 

Contestants  aroealed  to  tbe  Pope  circuit 
court.  Upon  tiielr  motion  the  name  of  R. 
N.  Boswell  was  stricken  from  their  pleading 
aa  a  contesteeu  A  Jury  waa  Impaneled  to 
try  the  tosues  and  the  court  decided  tbat  the 
burden  of  proof  "in  the  whole  case"  rested 
upon  the  contestants.  After  hearing  all  the 
evidence  adduced  by  all  the  parties  the  Jury 
were  required  to  answer  tbe  following  inter- 
rogatories propounded  to  them : 

"(1)  Is  the  entire  will  In  controversy  and 
Its  signature  In  the  proper  handwriting  of 
Cyrena  Smith,  deceased! 

''Answer. 


"(2)  Did  she  poasesa  auffident  nuntal  and 
physical  capacity  to  make  a  will? 
"Answer. 

"(8)  Waa  the  will  executed  nndw  undue 
Influence  as  defined  by  the  court  In  tbe  in- 
structions c^venT 

"Answer." 

The  Jury  answered  the  first  two  interroga- 
tories in  the  affirmative  and  the  last  In  the 
negative;  and  returned  a  verdict  in  favor 
of  the  contestee  and  the  will.  Judgment  was 
rendered  accordingly,  and  conteetants  ap- 
pealed. 

The  first  error  complained  of  is  the  rul- 
ing of  the  court  as  to  the  burden  of  proof. 
As  to  the  insanity  of  the  testatrix  and  her 
Incompetency  to  make  a  will  the  ruling  of 
the  court  is  correct;  the  burden  of  proof 
was  upon  the  contestants.  McCuIIoue^  t. 
Campbell,  49  Ark.  867,  5  S.  W.  590;  McDan- 
lel  V.  Crosby,  10  Ark.  533;  Bims  v.  Collier, 
69  Ark.  245,  62  S.  W.  593;  Taylor  v.  McClin- 
tock,  87  Ark.  243,  112  S.  W.  405.  The  rul- 
ing was  also  correct  aa  to  undue  Influence; 
tbe  burden  was  upon  the  contestants  to  prove 
that  the  will  was  procured  by  undue  influ- 
ence. Guthrie  v.  Price,  23  Ark.  396;  Jenkins 
V.  Tobln,  31  Ark,  806,  309;  Page  on  Wills,  I 
405;  Qardner  on  Wills,  p.  179,  i  61;  3  El- 
liott on  Evidence,  g  26%.  As  to  the  execution 
of  the  will  both  parties  adduced  voluminous 
evidence,  and  appellants  were  not  prejudiced 
by  the  ruling  of  the  court.  If  It  be  assumed 
that  it  was  incorrect,  but  on  the  contrary 
was  benefited  by  having  the  opening  and  clos- 
ing of  the  argument  before  the  jury. 

Minnie  Brown  testified  In  the  trial  that  the 
mental  and  physical  condition  of  Cyrena 
Smith,  the  testatrix,  during  the  yea.n  she 
"stayed"  with  R.  L.  Smith,  her  son,  was 
weak;  complained  of  her  heart  all  tbe  time; 
waa  nervous,  easy  to  cry,  hyaterlcal,  have 
seen  her  sit  on  the  floor  and  cry;  absent- 
minded  ;  would  forget  the  day  of  the  week ; 
have  seen  Mm.  Boswell,  the  contestee,  In  com- 
pany with  ber;  she  had  a  great  deal  of  in- 
fluence over  Mn.  Smith,  her  mother;  her 
mother  did  everything  Mrs.  Boswdl  wanted 
her  to  do,  «zcc^  she  went  to  St  Louis  to  visit 
an  invalid  grandson  when  Mrs.  Boewell  did 
not  want  hat  to  go ;  her  great  desire  was  to 
please  Mrs.  BoswelL  After  making  this  state- 
ment tbe  appellants  then  asked  her:  "Know- 
ing as  you  did  the  moital  and  physical  condi- 
tion of  Mrs.  Smith  at  the  time  she  lived  with 
Bob  Smith,  and  just  prior  to  her  death,  and 
her  mental  capacity  and  the  mental  capac- 
ity of  Mrs.  Mattie  Boswell,  and  the  influence 
she  had  over  Mrs.  Smith,  I  will  ask  you  if 
in  your  Judgment,  was  or  was  not,  Mn.  Smith 
mentally  and  physically  able  and  capable  of 
resisting  or  refusing  a  request  or  command 
of  Mrs.  Boswell  to  convey  to  ber  ber  estate 
or  a  considerable  portion  thereof?"  Upon 
objection  of  appellee  the  court  refused  to  p«-- 
mlt  witness  to  answer  the  Question.  It  (court) 
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did  not  err  In  so  doing.  "Proof  of  relatltniB 
of  frlendiOilp  and  aftecdon  between  tbe  testa* 
tor  aod  devisee,  and  of  kindly  offlceB  and 
proper  conduct  on  the  part  of  the  latter, 
does  not  establish  nndae  Influence,  as  It  la 
natural  for  a  person  whose  will  Is  not  Improp- 
erly controlled  to  faror  his  best  friends.  The 
Influence  of  the  husband  orer  the  wife,  that 
of  the  wife  over  the  husband,  of  the  parents 
over  the  chlldr^  and  of  tbe  children  over  the 
parents*  are  legitimate,  so  long  as  they  da 
not  extend  to  positive  dictation  and  control 
over  the  mind  of  the  testator."  8  Blliott  on 
Evidence,  I  2686.  and  cases  cited. 

In  McGullough  v.  Campbell,  49  Ark.  367.  6 
S.  W.  690,  this  court  said:  "As  we  under- 
stand the  rale,  tbe  fraud  and  undue  influence 
which  is  required  to  avoid  a  will  must  be  di- 
rectly connected  with  its  execution.  The  in- 
fluence which  the  law  condemns  is  not  tbe 
l^ltlmate  influence  which  springs  from  natu- 
ral affection,  but  the  malign  Influence  which 
results  from  fear,  coercion,  or  any  other 
cause  that  deprives  the  testator  of  his  free 
agency  In  the  disposition  of  hts  property,  and 
the  Influence  must  be  speciflcally  directed  to- 
ward the  object  of  procuring  a  will  in  favor 
of  particular  parties.  It  is  not  sufficient  that 
the  testator  was  Influenced  by  the  beneficiary 
In  the  ordinary  affairs  of  life  or  that  he  was 
surrounded  by  them  and  In  confidential  rela- 
tion with  them  at  the  time  of  Its  executloa." 
See  Sanger  v.  McDonald.  87  Ark.  243,  112  S. 
W.  3G5. 

The  question  was  Improper,  The  witness 
did  not  testify  to  any  facts  tbat  tended  to 
prove  that  Mrs.  B<»wen  could  control  her 
mother  In  any  manner,  except  by  affection, 
or  In  any  manner  which  was  not  perfectly 
legitimate* 

Similar  questions  were  asked  other  wit- 
nesses, whl<^  the  court  would  not  permit 
them  to  answer.  For  the  reason  given  above 
the  court  did  not  err  In  so  doing. 

In  seven  requests  appellants,  in  effect,  in 
Tsrions  ways,  asked  the  court  to  instruct  the 
Jury,  that  they  must  not  find  the  Instrument 
of  writing  In  contest  to  be  the  last  will  and 
testament  of  Cyrena  Smith,  unless  it  be  "es- 
tablished by  the  unimpeachable  evidence  of  at 
least  three  disinterested  witnesses,  that  the 
entire  body  of  said  instrument,  including  the 
signature  thereto,  Is  In  the  handwriting  of 
the  said  Oyrena  Smith."  The  court  properly 
refused  to  grant  them.  It  is  true  that  a 
statute  provides,  "wh«i  the  entire  body  of 
tbe  will  and  the  signature  thereto  shall  be 
wrlttCT  in  the  proper  handwriting  of  the 
testator  or  teatatrix«  such  will  may  be  es- 


tablished by  the  nDlmpea<AabIe  evidence  of 
at  least  three  disinterested  witnesses  to  the 
handwriting  and  signature  of  the  testator  or 
testatrix,  notwithstanding  there  may  be  no 
attesting  witness  to  such  will."  Klrby's  Dig. 
i  8012,  Bubd.  5.  Bi^t  this  court  held  In  Arendt 
r.  Arendt;  80  Ark.  204.  96  S.  W.  982,  that  the 
evidence  Is  unimpeachable  within  the  mean- 
ing of  the  statute  when  there  Is  no  evidence 
reflecting  on  the  character  or  testimony  of 
the  witnras  so  testifying.  This  ruling  con- 
trols In  this  case. 

The  instructions  given  by  the  court  as  to 
tbe  execution  of  the  will,  and  to  mental  ca- 
pacity and  undue  Influence,  were  full,  com- 
plete, and,  construed  together,  substantially 
correct,  and  fairly  submitted  to  the  Jury  tbe 
Issues  in  that  respect 

Appellants  complain  of  language  used  by 
an  attorney  of  apptilee  while  addressing  tbe 
Jury.  It  was  as  follows: 

"  *Now  this  win  was  made  In  May,  ISOO. 
Mr.  Meade,  one  of  the  counsel  tor  the  oppos- 
ing Bide  of  this  case,  was  tbe  very  lawyer  that 
drew  tbat  InBtniment  Wby  dcm't  be  come 
here  and  teetitr  as  to  tbe  mental  condition  of 
Cyrena  Smith?  Why  don't  he  testify  to  the 
condition  of  bar  mind?  He  con  tell  yon  abont 
it,  and  he  can  testify.' 

'^fato  was  said  Mr.  BrookB,  an  attorney 
of  appellee.  In  replying  to  the  aqrnment  of 
Mr.  Meade,  who  had  Just  preceded  blm  In 
arguing  the  caBo  to  tbe  Jury,  and  who  said: 

**  There  is  more  of  n.  !<.  Meade  In  this  case 
than  anything  else.  I  know  more  abont  these 
transactions  and  more  about  the  condition  of 
Cyrena  Smith,  than  any  other  living  being. 
She  called  on  me  to  write  her  first  will  in  1899 
and  I  went  and  wrote  it  for  her. 

"  'In  tbat  wUl  she  failed  to  give  the  little 
children  of  Mack  Jones  anything.  Again,  In 
the  spring  of  1906  she  sent  for  me  to  write 
her  second  will,  and  I  prepared  it  and  had 
her  execute  It,  and  In  that  will  she  failed 
to  give  the  little  children  of  J.  M.  Jones  any- 
thing. But  it  is  not  proper  for  me  to  testify 
about  these  things.' " 

Appellante  objected  to  the  remark  of  appel- 
lee's attorney,  and  the  court  excluded  them 
from  the  Jury.  These  remarks  were  elicited 
by  tbe  improper  remarks  of  the  attorney  of 
appellants,  and  they,  therefore,  had  no  right 
to  complain.  Pratt  v.  State.  75  Ark.  350,  87 
8.  W.  651 ;  Choctaw,  Oklahoma  &  Gulf  Rail- 
way Co.  v.  Doughty,  77  Ark.  1,  91  S.  W.  768. 

The  evidence  was  sufficient  to  auataln  the 
verdict  of  the  Jury, 

Judgment  affirmed. 
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J.  S.  MINOR  ft  SONS  T.  PABAGON 
PLA8TEB  cat 
<OoDEt  of  Appeals  of  Eentneky.  Jan.  11, 1910.) 

1.  PucADmo  (I  809*)  —  BLBonoH  Bsrwuif 

PUEADIRoa. 

Where,  in  an  action  foi  tbe  price  of  goods 
■old,  defendant  filed  an  answer  aimp^  traTersiog 
the  allegationo  of  the  petition,  ana  thereaftur 
filed  an  amended  answer  admlttins  the  contract, 
but  seeking  to  recover  damages  by  way  of  couq< 
terclaim  for  delay  in  delivery  the  goods,  de- 
fendant iraa  properly  required  to  elect  between 
the  answen,  onder  Gv.  Code  Prai:.  |  113,  pro- 
viding that,  if  a  party  file  a  pleading  contain- 
ing statements  incoosistent  with  those  of  a 
pleading  previously  filed  by  him,  he  shall  be  re- 
qnired  to  elect 

[Ed.  Note.--FDr  other  eases,  see  Pleading, 
CenL  Dig.  I  1201;  Dec.  Dig.  |  868:*] 

2.  Apfxal  aivd  Ebbob  (I  1064*)— BSTIKW— 
Habhless  Erbob— Znstbuctionb. 

Wbere  it  is  apparent  on  appeal  that  the 
jury  would  have  found  for  plaintiff,  as  it  did,  If 
a  certain  instruction  had  not  been  glTen,  though 
It  was  erroneous,  it  was  not  ground  fbr  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  I  4219;  Dec  Dig.  f  1064.*] 

S.  Saucs  (I  359*)— AcnoN  roB  Pbicx  — Evz- 

DBKCB. 

In  an  action  for  the  price  of  brick  sold  for 
the  construction  of  a  building,  evidence  held  to 
show  that,  while  there  was  some  delay  in  the 
construction  of  the  building,  it  was  not  due  to 
any  fault  of  plaintiff  in  delivering  the  brick,  and 
that  no  complaint  on  account  of  delay  was  made 
nntil  after  the  commencement  of  the  action. 

g!d.  Note.— For  other  cases,  see  Sales,  Dec 
.  I  8B9.«] 

Appeal  from  CSrcoit  Court,  Jefferson  Conn- 
,  ty,  ConuDon  Pleas  Branch,  Second  IMTiBlon. 

*TIot  to  he  ofllclally  reported." 

Action  the  Paragon  Plaster  Company 
against  J.  S.  Minor  ft  SonsL  From  a  JuAg- 
ment  In  favor  of  plalntUf,  defendants  appeal. 
Affirmed. 

Morton  E.  Yonta  and  Walter  8.  Mendel, 
for  ai^lants.  Morton  T.  Joyes,  William  Jar- 
vis,  and  Andrew  M.  Sea,  Jr.,  for  ai^llee; 

HOBSON,  J.  This  suit  was  brought  <m 
February  7,  1907,  by  the  Paragon  Plaster 
Company  against  J.  3.  Minor  ft  Sons.  It 
was  alleged  in  the  petition  that  from  July  13, 
1906,  to  September  1, 1906,  at  the  defendants* 
special  instance  and  request,  the  plaintiff  sold 
and  delivered  to  them  266,000  sand  lime 
brick,  for  which  the  defendants  promised  to 
pay  the  sum  of  $1,650.12;  that  the  price  was 
reasonable,  and  was  due  on  September  1, 
1906,  but  was  in  no  part  paid.  An  itemized 
statement  of  the  account  was  filed  with  the 
petition.  On  March  9th  the  defendants  filed 
a  genera!  demurrer  to  the  petition,  and,  this 
having  been  overruled,  on  April  6th  they  filed 
an  answer,  which  was  simply  a  traverse  of 
the  allegations  of  the  petition.  In  other 
words,  It  was  denied  In  the  answer  that  from 
July  13,  1906,  to  September  1,  1908,  or  at 
any  other  time,  the  plaintiff  sold  or  delivered 
to  the  defendants  266,000  sand  lime  brick, 
or  any  other  quantity  of  lime  brick,  for  which 
they  agreed  to  pay  the  sum  of  $1,650.12,  or 


any  other  sum,  or  that  the  price  charged  was 
reaaonablb  The  plaintiff  theteq>on  took  dep- 
ositions to  prove  up  its  daim.  On  Febmarr 
18,  1908,  the  case  was  assigned  for  trial  oo 
March  23d.  On  that  date  it  whb  rvusigned 
to  Jnne  23d.  On  Jane  26th  It  was  coutinned 
for  the  defendants  and  assigned  for  trial  oa 
October'  6, 190&  On  October  7th  the  defend- 
ants taidered  an  amended  answer  ai^  coun- 
terclaim. Over  the  objection  of  the  plaintiff 
the  court  allowed  the  amended  answer  to  ho 
filed.  In  this  amended  answer  it  was  pleaded 
that  on  or  about  July  6,  1906,  the  Paragon 
Plaster  Company  entered  into  a  contract  wHb 
the  defendants  by  which  it  sold  and  agreed 
to  deliver  to  them  at  Waterloo,  N.  T.,  within 
30  days  thereafter,  about  800,000  brl(^;  that 
it  was  advised  at  the  time  of  the  making  of 
the  contract  that  It  was  of  the  utmost  Im- 
portance to  the  defendants  that  the  brick 
should  be  delivered  within  the  time  designat- 
ed, for  the  reason  that  they  were  then  en- 
gaged in  constructing  at  that  place  a  large 
building  and  were  required  to  construct  It 
within  a  given  time,  and  that  the  plaintiff 
undertook  to  deliver  the  brick  within  the 
time  required,  but  failed  to  do  so,  and  that 
by  reason  of  the  delay  In  getting  the  brick 
the  defradants  were  delayed  In  putting  op 
the  building;  that  aome  of  the  brick  were  not 
delivered  until  about  September  1,  1906,  and 
that  by  reason  of  the  delay  In  getting  the 
brick  the  defendants  sustained  a  loss  of  $2,- 
000.  This  was  pleaded  as  a  counterclaim. 
Th6  plaintiff  thereupon  entered  a  motion  that 
the  defendants  be  required  to  elect  whether 
they  would  stand  upon  their  original  answer 
or  the  amended  answer.  The  court  required 
them  to  ^ect,  and  under  protest  they  elected 
to  rely  upon  the  am^ided  answer.  A  i^ly 
was  filed  to  this  by  the  i^alntlff,  controvert- 
ing its  allegations,  and  the  case  came  on 
for  trial  on  Febnury  11,  1909;.  On  tbe  trial 
the  def«idanlB  amended  ihtix  answer,  alleg- 
ing that  the  contract  referred  to  was  mode 
on  or  about  Aprli  1,  1906,  and  that  the  hrlck 
were  to  be  delivered  within  the  period  of  40 
days  from  and  after  April  let  The  plaintiff 
then  filed  an  amended  reply,  stating  tiiat  the 
d^endonts  liad  received  and  paid  for  tbe 
brick  delivered  up  to  July  13,  1906,  without 
objection,  and  had  thereby  waived  an;  claim 
for  damages  up  to  that  tlm&  This  was  taken 
as  controverted  of  record.  The  case  was 
heard  before  a  jury,  who  returned  a  vwdlct 
for  the  plaintiff  for  the  amount  sued  for,  and 
tbe  defendants  appeal. 

The  first  question  made  on  the  appeal  Is 
that  the  court  erred  In  requiring  the  defend- 
ants to  elect  between  their  amended  and  orig- 
inal answer.  By  section  113  of  the  CivU  Code 
of  Practice  It  is  provided  that,  If  a  party 
file  a  pleading  which  contains  statements  In- 
consistent with  those  of  a  pleading  previous- 
ly filed  by  him,  he  shall  be  required  to  elect 


•For  ottaer  esses  see  same  topio  snd  seetloa  NUHBSB  la  Dec.  *  Am.  Diss.  U07  to  date,  ft  Reporter  Indesee 

t  Rehearing  denied  Marcli  »,  UU^ 
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wblcb  of  tiiein  shall  be  vtrlcfcen  fEom  bis 
pleading.  The  denials  of  the  original  answer 
were  whoUy  Inconslstoit  wltb  tbe  auctions 
of  the  amended  answer.  Undn  the  allega- 
tions of  the  amended  answer  it  was  tme 
that  the  plaintifES  bad  sold  and  delivered  the 
brick  to  the  defendants,  and  this  fact  was 
4^ed  In  tbe  original  answer.  The  court, 
therefore,  pnqpwly  required  the  defmdants 
to  elect  which  allegation  they  should  stand 
upon.  It  Is  earnestly  Insisted  that  the  evi- 
dence shows  that  the  brick  were  not  sold  at 
the  price  charged;  but  the  defendants  might 
tiave  set  this  fact  up  In  their  amended  an- 
swer, or  by  an  amendment  to  It  after  they 
had  elected  to  stand  upon  It  alone.  In  Tiew 
of  all  the  evidence,  we  do  not  see  that  the  de- 
fendants* substautlaL  rights  were  at  all  prej- 
udiced In  this  matter. 

On  the  trial  of  the  case  the  conrt,  among 
«Hier  things,  gave  tbe  Jury  this  Instruction: 
further  instruct  yon,  gentlem^,  that  It 
appears  tn  this  case  that  on  July  13,  1906, 
there  was  a  payment  by  the  defendants,  J. 
S.  Minor  &  Sons,  to  the  plaintiff.  Paragon 
Plaster  Company,  for  all  brick  that  had  been 
famished  up  to  that  time,  and  any  damage 
that  resulted.  If  any,  from  delay  In  delivering 
the  brick,  if  there  was  aucii  delay  on  such 
contract,  as  I  have  submitted  to  you  In  In- 
struction Na  1,  then  to  the  extent  of  any 
«ncb  damage,  If  any,  that  had  accrued  up  to 
the  ISth  day  of  July.  1006,  you  will  not 
reckon  or  hold  the  plalutifF  liable  for  to 
Minor,  because  I  Instruct  you  as  a  matter  of 
law  that  that  was  a  waiver  of  any  damage 
that  may  have  accrued  to  them  up  to  that 
•date  July  18,  1906."  It  is  said  tn  the  brief 
for  appellants  that  the  court  gave  the  In- 
■stmction  upon  tbe  anthprlty  of  tbe  case  of 
LncUe  Mlntaig  Company  v.  Fairbanks,  8T  S. 
W.  1121.  27  Ey.  Law  Bep.  1100.  In  that  case 
ihe  jad^nent  of  the  drcnlt  conrt  was  afibmed 
by  an  equal  divtolon  ot  this  court,  but  the 
■difference  of  opinion  between  the  members 
of  this  court  was  sot  so  much  as  to  prin- 
-dple  of  law  as  to  the  application  of  the  law 
to  ttie  facts,  and  that  case  is  not  authority 
hera  WheUier  tbe  Instruction  given  by  the 
-conrt  was  proper,  or  not,  under  the  facts 
ben  shown,  we  do  not  dean  It  necessary  to 
determine,  for  the  reason  that  the  jury  found 
against  the  defmdanta  as  to  the  delay  after 
Joly  ISth,  and  tbe  case  for  tbe  defendants 
was  no  stronger  as  to  tbe  delay  before  July 
IStb  than  it  was  as  to  tlie  delay  after  that 
-data  The  Jury  evldoitly  would  have  found 
for  tbe  plaintiff.  Just  as  It  did.  If  Instmctlon 
-2  bad  not  been  given. 

Tbe  proof  was  overwhelmingly  in  fiivor 
-of  the  plaintiff  on  the  merits  of  the  case.  A 
great  many  letters  passed  between  the  plain- 
tiff and  the  defeudanto  before  July  13tb,  while 
-the  building  was  going  up,  and  In  none  of 
-these  letters  was  any  complaint  made  by  the 
defendants  of  damages  sustained  on  account 
-of  the  delay  in  furnishing  the  brick.  In 


these  letters  the  plaintiff  was  pressing  for 
its  m<mey,  and  various  excuses  were  given 
for  nonpayment  I9  the  defendants ;  but  noth- 
ing was  said  of  any  damages  from  delay  in 
fumldilng  the  brick.  The  check  for  the 
amount  then  dne  was  finally  sent,  with  tbe 
h<^  that  It  would  prove  satisfactory.  So 
far  as  tbe  corre^>ondence  shows,  things  mov- 
ed on  amicably  after  this  until  the  end. 
On  September  21.  1006,  the  defendants,  In 
answer  to  a  letter  asking  money,  wrote  tbe 
following :  "Paragon  Plaster  Company,  Syra- 
cuse, N.  T.— Gents:  We  find  In  checking 
up  your  bills  that  you  have  made  a  mistake 
In  bill  dated  August  8,  '06.  Yon  have  23,- 
000,  and  It  should  be  11,S00.  You  also  have 
charged  qb  $8.75  f.  o.  b.  here,  when  you  made 
us  a  price  of  f6.S7  f.  o.  b.  boat  or  $6.25  f.  o. 
b.  cars  your  city,  and  you  have  Charged  us 
$6.87  straight  You  will  please  mall  us  a 
correct  statement  to  Atlantic  City,  N.  J.,  and 
we  will  send  you  check  at  once.  Hope  to 
hear  from  you  at  once.  Remain,  Yours  truly, 
J.  S.  Minor  &  Sons."  Again,  on  October  20tb, 
they  wrote  the  following :  "Paragon  Plaster 
Company,  Syracuse,  N.  Y.— Dear  Sirs:  In 
reply  to  your  favor  of  the  18th  will  say  we 
received  a  bill  a  few  days  ago  for  $1,650.84. 
We  have  sent  this  bill  to  Atlantic  City  to 
have  them  cbecked  up  and  O.  K.  Whatever 
amount  we  owe  you  will  be  paid  without 
any  unnecessary  delay.  Bespectfully  yours, 
J.  S.  Minor  ft  Sons."  Again,  on  November 
2d  they  wrote  the  following:  "Paragon 
Plaster  Company,  Syracuse,  N.  Y. — Gents: 
Referring  to  your  last  letter,  will  say  when 
you  send  us  a  correct  bill  we  will  send  you 
check  for  same.  We  bought  the  brick  $6.87 
f.  o.  b.  boat  and  $6.25  f.  o.  b.  cars  Syracuse; 
Yon  also  made  us  a  price  of  $8.80  deliver- 
ed. Now  these  are  the  prices  yon  made  us, 
and  If  yon  want  your  money  send  us  a  bill 
for  that  amount  and  we  will  remit  at  once. 
Tours  truly,  J.  &  Minor  ft  Sons." 

TbB  plaintiff's  oflleers  testified  that  the 
first  tbey  lieard  of  any  complaint  for  dam- 
ages on  account  of  delay  in  famiidiinc  brick 
was  when  tbe  amended  answw  was  filed, 
18  months  after  this  suit  was  brought  While 
tbe  proof  shows  that  there  was  some  delay 
In  the  constrnctlon  of  tbe  bnlldlng,  takra 
as  a  whole  it  leaves  the  mind  In  great  doubt 
as  to  vrhetber  this  was  Justly  dne  to  any 
ftiult  of  the  plaintiff,  and  under  all  tbe  proof 
we  cannot  see  how  tlie  Jury  could  well  have 
reached  any  other  oonclualon  than  they  did. 
The  letters  whtc3i  we  bate  quoted  are  as 
competent  upon  ttie  delay  before  July  18th 
as  v.pon  the  d^y  aftra  that  time,  and  we 
cannot  conceive  bow  a  Jury  which  found  for 
the  plaintiff  as  to  the  delay  after  July  13th 
could  have  found  dlfferratly  as  to  the  delay 
before  that  date.  We  therefore  conclude 
that  the  defoidants  were  not  prejudiced  by 
the  Instruction,  and  that  on  the  wbole  case 
the  Judgm«it  is  right. 

Judgment  affirmed. 
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WHITT  et  al.  t.  MADDIX  «t  al. 

(Conrt  of  Appeals  ot  Kaitncky.   Jan.  6,  1910.) 

Mechanics'  liiEHa  (|  107*)-^utotss— Oojf- 
STBuenoN. 

Under  E7.  St  |  2463  (Rnssell's  St  I  2383), 
providing  that  any  person  who  performs  labor  m 
the  erection  of  an;  building,  by  contract  with 
or  by  the  written  consent  of  the  owner,  con- 
tractor, or  subcontractor,  shall  havo  a  lien,  pex> 
sons  who  performed  labor  on  a  house,  under  a 
contract  with  a  subcontractor  and  with  the 
knowledge  and  consent  of  the  owner,  who  prom- 
ised to  xetaiD  a  suffident  amount  from  tbe  warn 
due  tfa«  contractor  to  pay  than,  are  entitled  to 
a  lien.. 

J Ed.  Note.— For  other  cases,  see  Hechanlcs* 
ens,  Cent  Dig.  |  189 ;  Dec.  Dig.  |  107.*] 

Appeal  from  Glrcnlt  Court,  Carter  County. 

"Not  to  be  officially  reported." 

Action  by  C.  C  Maddlx  and  another 
against  W.  B.  Whltt  and  another.  From  a 
personal  Judgment  against  one  ot  defendants, 
and  a  Judgmait  awarding  plalnUEfs  a  me- 
chanic's lien,  defendants  appeal.  Appear 
from  personal  Judgment  dismissed,  and  judg- 
ment for  mechanic's  lien  affirmed. 

H.  L.  Woods,  for  apiKllants. 

BARKBOt,  J.  Tbe  appellant  W.  B.  Wbitt, 
Is  the  owner  of  a  lot  ot  land  in  Olive  Hill, 
Ky.  In  ordor  to  improve  this  lot  be  altered 
into  a  contract  with  W.  B.  Moreland  to  erect 
a  number  (tf  small  booses  thereon  at  a  fixed 
price  toi  eacb.  Moreland  subsequently  con- 
tracted with  J.  B.  Denoes  to  do  the  carpen- 
ter's work  on  one  <rf  the  buildings,  called  In 
the  record  "No.  6,"  for  $100,  Moreland  to 
fnmisb  all  necessary  matoialB.  Dennes 
transferred  thii  contract  to  appellees,  C  C 
Uaddlx  and  WUlls  Johns(Hi,  who  also  agreed 
to  do  the  worfe  for  $100.  The  appdlees 
woAed  a  while  upon  this  contract  and  tb«i 
qrnlt,  because,  as  tbegr  claimed,  Moreland  fail- 
ed to  furnish  the  material  necessary  to  cmn- 
pleto  Oie  building.  Within  the  statutory  pe> 
rlod  of  six  montbs'they  filed  a  verified  state- 
ment In  tbe  county  drak's  office  as  provided 
In  section  246^  Ey.  St.  (section  2887,  Bus- 
sell's  St),  in  order  to  perfect  thtir  lien  as 
Bubcontruitors,  and  viOiin  tbe  year  next  fol- 
lowing the  filing  of  the  account  institated 
this  action  In  order  to  enf<Hrce  th^  Il«n 
t^inst  the  building  upon  which  th^  bad  la- 
bored and  the  lot  upon  which  It  stands,  Tbe 
contractor,  Mordand,  resisted  the  action  for 
a  personal  Judgment  lycalnst  blni  (1)  on  tbe 
ground  that  he  bad  no  contract  with  appel- 
lees, and  (2)  because  they  had  not  done  the 
work  In  accordance  with  the  contract  which 
be  had  with  J.  B.  Dennes;  but  upon  final 
hearing  flie  court  raidered  a  personal  Judg- 
ment agatnat  him  for  $80^  and  reserved  for 
further  consldenitton  tbe  question  of  the 
right  of  ai^lees  to  a  mechanic's  lien  on  ap- 
pellant Wbltfs  house  and  lot  Afterwards 
he  entered  a  Judgment  -awarding  ai^Ueea 
a  mechanic's  lien  on  the  bouse  and  lot  in 


question,  and  from  these  respective  judg- 
ments Whltt  and  Moreland  have  appealed. 

So  far  as  Mwdand  is  concerned,  his  ap- 
peal from  the  personal  Judgment  against  him 
for  $80  must  be  dismissed  for  want  of  Juris- 
dlctiim  In  this  court  to  entertain  It  As  to 
the  ri^t  of  appellees  to  a  mechanic  lien 
against  the  bouse  and  lot  of  appellant  WUtt, 
we  are  of  opinion  that  the  trial  court  cor^ 
rectly  decided  In  favor  at  appdlees.  The 
statute  giving  tbe  Hen  Is  as  follows: 

"Sec.  2463.  A  person  who  performs  labor 
or  furnishes  matwlals  In  the  erection,  alt^ 
Ing  or  repairing  a  house,  building  or  otber 
structure^  or  for  any  fixture  or  machinery 
therein,  or  for  the  excavation  of  cellars,  cis- 
terns, vaults,  wells,  or  tor  the  improvement 
In  any  manner,  of  real  estate  by  contract 
with,  or  by  the  written  consent  of,  the  own- 
er, contractor,  subcontractor,  architect  or  au- 
thorized agent,  shall  have  a  \iea  thereon,  and 
upon  the  land  upon  which  said  improvemrats 
shall  have  been  made  or  on  any  Interest 
such  owner  has  In  the  same,  to  secure  the 
amount  thereof  with  coats;  and  said  lien 
on  the  land  or  improvements  shall  be  supe- 
rior to  any  mortgage  or  incumbrance  created 
BubBequent  to  tbe  beginning  of  the  labor  or 
the  furnishing  of  tbe  materials;  and  said 
lien,  If  asserted  as  hereinafter  provided,  shall 
relate  back  and  talie  elfect  from  tbe  time  ot 
the  commencement  of  the  labor  or  tbe  fur- 
nishing of  the  materials.    •   *   • » 

It  is  clear  that  appellees  are  within  the 
language  of  the  statute  above  quoted.  Tbe 
record  shows,  without  contradiction,  that 
Whltt  knew  they  were  working  upon  bis 
house,  and  promised  them  to  retain  sufficient 
money  out  of  that  whldi  would  be  due  More* 
land  to  pay  them  for  their  work.  It  also 
shows  that,  after  th^  filed  their  notice  of 
lioa  and  .Instituted  this  action  to  aOoree 
their  Hen,  Whltt  paid  over  to  Mcoeland  more 
mon^  than  was  anfficlesit  to  pay  appellees* 
claim.  Moreland  was  the  original  contractor. 
He  sublet  to  Domes.  Dennes  transferred  to 
appellees,  who  did  tbe  work.  Hi^  are^ 
theref<»r^  dearly  within  tbe  very  language^ 
as  well  a>  the  atilrit  of  the  statute;  the  In- 
tait  of  the  statute  being  to  protect  tbe  Inter- 
ests ct  those  who  labor  or  who  fumlah  ma- 
terial to  a  contractor  m  a  subcontractor  for 
the  boiefit  of  Ote  ownw  of  tbe  building  ud 
lot  The  case  of  Hightower  v.  BaU^.  106 
Ky.  198,  B6  8.  W.  147,  22  Ey.  Law  Bep.  88. 
48  L.  B.  A.  2SSv  M  Adl  St  Bep.  860^  is  not 
apposite  to  the  questifm  at  bar.  In  that  case 
it  was  held  that,  vhen  one  materialman  for- 
nlshed  another  materialman  with  lumbw  to 
go  into  a  bouse^  the  second  materialman  did 
not  have  a  11»  because  be  was  not  wltliln 
tbe  language  <3t  tbe  statnta  But  In  the  case 
at  bar  ai^ellees  fall  within  tbe  very  terms  of 
tbe  law  which  creates  the  lien.  Tliey  did 
work  for  the  boi^t  of  tbe  ownw  under  m 


•For  other  flassa  see  same  tople  aad  ■ectlon  NUUBBR  to  Dee.  *  Am.  Diss.  1907  to  Sata,  A  Beportv  XbOuos 
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contract  with  tbe  subcontractor,  DeDoes.  We 
are  tberefore  of  opinion,  aa  said  before  that 
the  court  correctly  held  that  appellees  were 
entitled  to  a  lltti  for  the  labor  they  bad 
performed. 

We  do  not  find  It  necessary  to  enter  Into 
a  discussion  of  the  conflict  between  the  par- 
ties as  to  whether  or  not  appellees  rightful- 
ly quit  the  contract  because  Moreland  re- 
fused or  failed  to  furnish  the  material  nec- 
essary to  complete  the  work.  That  questlou 
was  settled  by  the  <dianceIlor'B  deciding  in 
faror  ot  appellees,  and  rendering  a  personal 
Judgment  against  Moreland  for  $80,  which 
we  have  no  jurisdiction  to  review.  So  far 
as  appellant  Whltt  Is  concerned,  the  record 
shows  that  he  saw  the  material  that  was  go- 
ing Into  the  building,  and  while  be  said  to 
WP^ees  that  It  was  not  in  accordance  with 
the  agreement  betweoi  him  and  Mordand, 
yet  be  would  accept  it,  and  he  did  accept  it, 
and  paid  Moreland  in  full  for  the  building. 

The  appeal  of  W.  R.  Bforeland  from  the 
personal  judgment  against  him  is  dismissed. 
The  Judgment  awarding  appellees  a  mechan- 
ic's lien  against  the  house  and  lot  bdonglng 
to  app^ant  Whltt  Is  affirmed. 

KBARNS'  GUARDIAN  et  aL  T.  ANDERSON 
ctaLt 

(Court  of  Appeals  of  Kentucky.   Jan.  7,  1910.) 

HlTSBANn  AKD  WlFS       179^  —  DEKU  —  COM- 

STBucmoK— Estate  Conveyed. 

A  deed  by  a  wife  and  her  husband  of  her 
land  to  a  trustee  for  the  sole  use  of  the  wife, 
and  to  be  by  him  conveyed  to  her  for  her  sole 
use,  with  power  to  dispose  of  by  will,  and  on  the : 
failure  of  tbe  trustee  to  make  the  conveyance, 
or  of  the  wife  to  diapooe  of  the  property  by  will, 
the  same  to  be  held  by  the  trustee  for  the  bene- 
fit of  the  buBfaaod  on  his  mirviving  the  wife,  and 
after  Iiis  death  tbe  land  to  be  sold  and  the  pro- 
ceeds divided  between  third  persona,  executed 
when  Ky.  St.  i  4827,  permitting  a  manied  wo- 
man todiflpcwe  of  her  estate  by  will  only,  where 
tbe  estate  was  secured  to  her  separate  use  by 
deed,  etc.,  was  in  force,  gave  her  title  for  her 
Mile  use,  with  power  to  make  a  will,  and,  on 
the  trustee  reconveylng  the  property  to  her  for 
her  sole  use  with  power  to  make  a  will,  she  ac- 
quired tbe  fee,  and  could  convey  the  property 
to  tbe  ^^usion  of  the  third  persons. 

[Gd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  |  179.*] 

Appeal  from  Circuit  Court,  Harrison 
County. 

"Not  to  be  officially  reported.'* 

Action  by  Willie  Kearus'  guardian  and 
others  against  Susan  W.  Anderson  and  oth- 
ers. From  a  judgment  sustaining  a  demurrer 
to  the  petition,  plaintiffs  appeal  Affirmed. 

11  a  Swlnford  and  W.  W.  Van  Deren,  for 
appellants.  Daniel  Durbin  and  Harry  Rai- 
ley,  for  appellees. 

OARBOUU  J>  On  the  28th  of  VebruaiT, 
1884,  Frances  UcOlure  and  her  husband, 
Bamnti  BlcClur^  couTsyed  a  tract  of  land 

«V«r  ethar 


In  Harrison  county,  owned  by  her  In  fee,  to 
Everet  Allen,  trustee,  "to  be  held  In  trust 
by  tbe  said  trustee  for  the  sole  and  separate 
use  of  Frances  McClure,  and  to  be  by  him 
conveyed  to  her  for  her  sole  and  separate 
use,  with  power  in  her  to  will  or  dispose  o£ 
the  same  as  to  her  may  seem  best;  and  in 
the  event  of  the  failure  of  said  trustee  to 
make  said  deed,  or  of  the  said  Frances  Mc- 
Clure to  dispose  of  the  same  by  a  valid  will, 
then  said  property  Is  to  be  held  by  said 
trustee  for  the  use  and  benefit  of  Samuel' 
McClure  for  and  during  his  life.  In  the  event 
he  survives  his  wife,  and  after  ttie  death  of 
said  Samuel  McClure  and  of  said  Frances 
McClure,  his  wife,  without  a  valid  will,  then 
said  land  Is  to  be  held  by  said  trustee,  and 
is  to  be  sold  by  him  or  his  successors  in  of- 
fice, to  be  appointed  by  the  judge  pt  tbe 
Harrison  county  court,  and  the  proceeds  di- 
vided as  follows,  to  wit:  Ann  Keams,  a 
child  adopted  by  Frances  McClure,  shall 
have  one-half  of  said  fund,  and  if  she  dies 
before  said  sale  Is  made,  without  a  child  or 
chUdren,  then  said  one-half  shall  go  to  Anna, 
Kate,  and  Fannie  Anderson,  children  of  the 
said  Frances  McGIure's  sister,  Ludnda  An- 
dermm,  to  whom  the  other  half  will  be  paM 
in  any  event"  At  tbe  same  time  the  tmstee 
reconveyed  the  land  to  Mrs.  McClure;  th» 
deed  made  by  htm  reciting  that  the  property 
was  conv^ed  to  her  "for  her  sole  and  s^a- 
rate  use,  with  power  In  her  by  will  to  dis- 
pme  of  the  same  as  to  her  may  seem  best" 
After  this  McClure  died,  and  his  widow 
married  A.  J.  Pool,  and  In  1902  Mrs,  Pool, 
formerly  HcCIure,  and  her  husband,  A.  J. 
Pool,  conveyed  the  land  to  James  D.  Ander- 
son, In  consideratloa  of  ^,000  and  the  fur- 
ther consideration  that  the  grantors  were  to 
occupy  the  property  and  have  the  proceeds 
thereof  during  their  life.  Swne  time  after 
this  A.  J.  Pool  and  Mrs.  Pool  died.  This 
controversy  as  to  Ownership  of  the  land  la 
between  Willie  K«ims,  a  daughter  of  Ann 
Keams,  and  Anna,  Kate,  and  Fannie  Ander- 
son, mentioned  in  the  deed  from  McClnre- 
and  wife  to  All^,  trustee,  on  12ie  one  Bid^  and 
the  heirs  of  James  D.  Anderson,  deceased, 
to  whom  Mrs.  Pool,  formwiy  HcClure,  and 
her  husband,  conveyed  the  land,  on  the  oth- 
er, and  originated  in  a  suit  brought  by  Wil- 
lie Keams  and  the  Andersons  to  have  the 
land  adjudged  to  belong  to  them.  The  low- 
er court  held  that  Mrs.  McClnre  took  under 
the  deed  of  tbe  trustee  to  her  a  fefrslmple 
title  in  the  land,  and  Qierefore  she  had  th» 
rli^t  to  dispose  ot  it,  and  divest  tiie  Keame 
and  Andersons  <tf  any  interest  they  might 
have  If  she  had  died  intestate  the  owner  ot 
the  land,  and  sustained  a  demurrer  to  the- 
petition.  The  contention  made  tat  the 
Keams  and  Anderson  people  is  that  Mn. 
McCliue  had  only  a  life  estate  in  tiie  land, 
with  iwwer  to  dispose  of  It  by  wUl,  and, 
having  failed  to  dispose  of  It  In  this  way 
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upon  her  deatb,  It  paned  naUec  the  tnut 

deed  to  them. 

Under  the  statute  In  force  when  the  trust 
•deed  was  made,  a  married  woman  did  not 
bare  the  power  to  dispose  of  her  estate  by 
will,  unless  the  estate  was  secured  to  her 
separate  use  by  deed  or  devise,  or  In  the  ei- 
«rel8e  of  a  written  power  to  make  a  will. 
Ky.  St  I  4S27.  And  It  seems  that  the  chief 
purpose  the  parties  had  In  view  In  conveyinff 
the  land  to  a  trustee,  so  that  It  might  be 
reconveyed  to  Mrs.  McGlnre,  was  to  Invest 
her  with  the  right  to  dispose  of  it  by  will. 
In  the  conveyance  to  the  trustee  it  Is  pro- 
vided that  In  the  event  the  trustee  falls  to 
reconvey  to  her,  or  she  fails  to  dispose  of  the 
same  by  a  valid  will,  the  property  is  to  be 
held  by  the  trustee  for  the  persons  mention- 
ed In  the  deed.  Bn^  when  the  trustee  re- 
conveyed  the  property  to  her,  the  provision 
for  these  persons  was  nullified  by  the  con- 
veyance, as  one  of  the  contingencies  upon 
which  they  had  an  interest  was  the  failure 
of  the  trustee  to  reconvey  the  property. 
The  estate  In  remainder  for  the  benefit  of 
Samuel  McClure  for  life,  and  after  his  death 
to  the  Eeams  and  Andersons,  was  depend- 
ent solely  upon  the  failure  of  the  trustee  to 
reconvey.  His  reconveyance  Immediately 
divested  them  of  all  Int^eet  in  the  land, 
and  invested  Mrs.  McClure  with  the  title. 

We  are  confirmed  In  our  conclusion  that 
the  purpose  of  this  conveyance  was  simply 
to  Invest  Mrs.  McClure  with  the  power  to 
make  a  will  by  the  language  of  the  deed 
made  by  the  trustee  to  her.  In  this  deed 
there  Is  no  mention  made  of  any  life  estate 
or  remainder  Interest  The  conveyance  has 
no  conditions  or  limitations  attached  to  It 
It  gave  her  the  title  for  her  sole  and  sepa- 
rate use,  with  power  In  her  by  will  to  dis- 
pose of  it  as  she  pleased.  If  it  had  been  In- 
tended by  the  parties  to  create  a  life  estate 
In  Mrs.  McClure,  or  for  the  benefit  of  Sam- 
uel McClure,  or  to  provide  a  remainder  for 
the  Eearns  and  Andersons,  it  Is  manifest 
that  some  language  indicating  this  purpose 
would  have  been  used  In  the  deed  made  by 
the  trustee.  The  deed  made  by  the  trustee, 
when  rend  In  connection  with  the  deed  to 
him,  as  It  should  be,  expresses  in  simple 
terms  the  intention  of  the  parties,  and  cor^ 
rectly  Interprets  the  meaning  of  the  deed 
made  to  him — Illustrating  that  tbe  only  pur- 
pose of  It  was  to  enable  Mrs.  McClure  to 
dispose  of  the  property  by  will.  The  conten- 
tion that  the  trustee,  after  reconveylng  the 
property,  held  any  Interest  In  It  for  the  bene- 
fit of  Samuel  McClure,  or  the  Keams  or  An- 
dersons, Is  not  sustained  by  the  reading  of 
the  deeds.  When  the  trustee  reconveyed  tbe 
property,  he  divested  himself  of  all  Interest 
In  It  and  thereafter  Mrs.  McClure  held  It 
entirely  free  from  the  trust  If  tbe  trustee 
had  failed  to  make  a  deed,  then  the  prop- 
erty would  have  been  held  by  him  to  carry 


out  the  trust  mentioned  In  the  deed.  Ac- 
cording to  this  constmctlon,  the  title  of  Mrs. 
McClure  Is  to  be  measured  by  the  provisI(ma 
of  tbe  deed  made  by  the  trustee  to  h^,  and 
under  this  deed  the  absolute  power  of  dis- 
position by  will  was  given  to  Mrs.  McClure. 
The  absolute  right  of  disposition,  although 
limited  In  the  instrument  to  the  power  to 
dispose  of  It  by  will,  carried  with  it  the  fee, 
and  consequently  James  D.  Anderson  be- 
came invested  with  a  good  title  to  the  land, 
so  far  as  his  grantors  were  concerned.  Beck- 
er v.  Roth,  115  S.  W.  788. 

This  view  of  the  case  makes  It  unnecessa- 
ry to  consider  the  questions  raised  as  to  the 
competency  of  Mrs.  McClure  to  make  the 
deed  to  James  Anderson  and  of  the  Inaufli- 
clency  of  the  description  in  the  deed  to  him. 
Tbe  only  question  before  us  on  this  record 
Is  the  proper  construction  of  tbe  deeds,  and 
tbe  judgment  In  this  case  will  not  bar  any 
other  action  that  may  be  brought  for  the 
purpose  of  contesting  on  the  other  grounds 
mentioned  the  validity  of  the  deed  to  Ander- 
son. 

Wherefore  tbe  Judgment  of  the  lower 
court  Is  affirmed. 


THOMPSON  V.  McPHBRSON  ct  aL 
(Court  of  Appeals  of  Kentucky.  Dec  17,  1909.) 

1.  JUDOUBRT  (I  732*)~RK8  JuDIOATA. 

Where,  in  a  suit  between  M.  and  T.,  the 
latter,  asserting  a  right  to  use  water  from  a 
well  on  tbe  ground  of  an  easement  by  adverse 
user,  and  also  on  the  ground  of  dedication  of 
the  well  to  public  use  or  a  former  owner,  had 
judgment,  which  was  afllrmed  on  the  ground  of 
adverse  aser,  the  Court  of  Am>Mls  expressly 
stating  that  It  did  not  dedde  the  question  of  a 
dedication,  that  question  is  open  betwera  such 

Ertles,  on  T.  thereafter  becominr  owner  of  the 
id  on  which  was  the  well,  and  sw rltiig 
right  to  use  it  on  tbe  ground  at  its  having  been 
BO  dedicated. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  |  1260;  Dec.  Dig.  |  732.*] 

2.  Dedication  (S  !•)— Form. 

No  particular  words  ate  necessary  to  dedi- 
cate a  well  or  other  easement  to  poblie  uses. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  1 12;  Dec.  Dig.  f  1.*] 

3.  INDICATION  (I  1*)— PaBOL  DBDIOATIOH. 

Dedication  of  a  well  to  pobUc  use  may  be 

by  parol. 

[Ed.  Note.— For  other  cases,  see  Dedicatira, 

Cent  Dig.  I  12;  Dec.  Dig.  {  1.*] 

4.  Dedication  (|  44*)— Evidbkce. 

Evidence,  in  a  suit  involving  right  to  use  a 
well,  held  to  show  a  dedication  of  It  to  public 
use. 

[Ed.  Note.- For  other  cases,  see  Dedication, 
Cent  Dig.  {{  85-87 ;  Dec.  Dig.  1  44.*] 

Appeal    from    Circuit   Court,  Metcalfe 

County. 

"Not  to  be  officially  reported." 

•Suit  by  0.  W.  Thompson  against  G.  W. 
McPherson  and  others  tm  injanctlon.  JnHs- 
ment  for  deifendanti,  and  complainant  ap- 
peals. Affirmed. 
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W.  L.  Portw,  Porter  &  Sandldge,  McQoown 
A  Beckham,  John  W.  Compton,  and  B.  B. 
Beancfaamp,  for  appelant  J.  W.  Klnnard, 
Balrd  &  RKdiardKHi,  and  Carroll  &  Middle- 
ton,  tor  appdiees. 

BARKER.  J.  This  Is  the  aecond  appear- 
ance of  this  case  In  this  court.  The  opinion 
on  the  first  appeal  will  be  found  In  89  8.  W. 
195,  28  Kj.  Law  Rep.  266.  The  action  was 
orlgbully  InBtltated  for  the  puipoae  of  aell- 
Ins  a  tract  of  land  In  Metealfe  cOunty,  E^., 
becauM  of  Its  IndlTlslbUlty  and  tor  a  diTl- 
^an  Of  the  proceeds  of  «ale  among  several 
]<^t  owners.  Incidentally  tiieK  was  a  con- 
flict betweffli  M<f  herson  and  Thompson  as 
to  the  right  of  the  latter  to  nse  the  water 
from  a  snlphnr  well  which  was  situated  np- 
on  the  property  to  be  sold  tor  dlvldon. 
Thompson  claimed  the  right  to  use  the  wa- 
ter upon  two  grounds:  First,  by  an  eaae- 
ni«kt  acquired  b^  adTerae  user  under  a  dalm 
of  right  for  more  than  16  years  prior  to  the 
Institution  of  the  action;  and,  second,  be- 
cause the  well  in  onestlon  had  been  dedicat- 
ed to  public  use  by  Its  original  discoverer  and 
owuor,  EseUel  Neal,  and  under  this  dedi- 
cation the  public  had  used  the  water  from 
the  well  for  more  than  60  years  next  before 
the  institution  of  the  action.  There  were 
other  issues  in  the  case  as  to  other  parties, 
which  are  not  necessary  to  be  noticed  here. 
TbompeoD,  who  was  the  defendant  la  the 
mit  as  originally  bron^t,  obtain«d  a  judg- 
ment at  the  bands  of  the  drenlt  court  estab- 
ItBhing  his  Tight  to  the  use  of  tSie' water, 
and  from  that  Judgment  M^^bmon  appeal- 
ed. The  Judgment  was  afflnned  by  this  court 
on  the  ground  that  the  evidence  showed  that 
Thompson  bed  an  easement  In  the  use  of  the 
water  from  the  sulphur  wtil  by  more  than 
15  years*  adverse  user  under  a  claim  of  right 
But  we  did  not  pass  upon  the  question,  which 
was  Ifi  the  record,  as  to  whether  or  not  the 
well  had  originally  been  dedicated  to  the  use 
of  the  public  by  Bzeklel  Neal.  On  that  sub- 
ject we  said:  "Without  determining  wheth- 
er there  was  a  dedication  of  the  well  to  the 
public  by  Ez^lel  Neal,  *  *  *  we  think 
the  Judgment  giving  expellee,  Thompson,  the 
easement,  can  be  sustained  upon  the  ground 
that  it  had  been  claimed  and  enjoyed  by  him 
and  his  rendors  as  a  matter  of  right  and 
by  adverse  claim  and  user  for  at  least  25 
years  before  the  appellant's  action  was  In- 
stituted." This  left  the  question  of  dedi- 
cation to  the  public  undecided.  When  the 
case  returned  to  the  circuit  court,  the  prop- 
erty was  sold  as  a  whole  and  purchased  by 
C  W.  Thompson,  who  was  app^ee  on  the 
first  an)eal.  His  purchase  having  been  ap- 
proved by  the  court,  a  deed  was  made  con- 
Toylng  the  property  to  him,  and  thereupon 
he  filed  this  suit  In  equity  against  the  ap- 
pellees, setting  up  his  ownmblp  of  the  en- 
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tire  tract  of  land  upon  which  the  weU  was 
sltoated,  and  seeking  to  enjoin  the  appel- 
lees (defendants  below)  from  using  the  wa- 
ter from  the  well.  The  appellee  McPherson 
defended  on  the  ground  that  the  well  had 
been  dedicated  to  the  public  by  Its  original 
owner  and  discoverer,  Ezeklel  Neal,  and  that 
he,  as  part  of  the  public,  had  a  right  to  use 
the  water.  A  trial  of  the  case  resulted  In 
the  chancellor's  ascertaining  that  the  well 
In  question  had  beea  dedicated  to  the  public, 
and  that  McPherson,  as  a  part  of  the  puWIc, 
had  a  right  to  use  it  wtttiout  toe  permission 
of  Qw  owner  of  the  land. 

Appelant,  on  thte  appeal,  contmids,  first, 
that  the  question  of  dedlcatlcm  to  the  public 
by  Bc^iel  Neal  is  res  adjudicate,  and  tbat 
we  must,  for  the  purposes  of  this  case,  con- 
sider that  question  as  settled  adversely  to 
the  public.  This  may  foe  disposed  of  by  sav- 
ing that  this  court,  on  the  first  appeal,  de- 
liberately declined  to  pass  upon  that  ques- 
tion, and  affirmed  the  Judgment  In  favor  of 
Thompson  on  the  ground  that  be  had  shown 
a  right  to  the  easement  In  himself  by  ad- 
verse user  for  the  statotory  period.  Tliat 
question  having  thus  been  left  open.  It  was 
competent  for  the  defendants  to  show  their 
right  to  the  use  of  the  well  under  dedica- 
tion to  the  public  by  the  original  owner. 

We  do  not  think  there  Is  toe  slightest 
doubt  that  Ezeklel  Neal,  who  owned  the  land 
at  the  time,  and  who  dug  the  well,  dedicat- 
ed It  to  public  use,  and  that  the  public  con- 
tinued using  It  from  the  time  of  the  dedica- 
tion to  toe  present,  under  a  claim  of  right; 
indeed,  Thompson,  himself,  who  was  defend- 
ant in  the  first  case,  defended  his  right  to 
the  use  of  the  water  by  alleging  in  his  plead* 
Ing  and  testifying  In  his  deposltkm  that  toe 
w^  had  been  dedicated  to  the  public  by  Ese- 
klM  NeaL  Ind^>aidently  of  tola,  however, 
tbe  weight  of  the  evidence  ovwwhelmingly 
establishes  the  fact  of  the  dedicatttm.  Two 
of  toe  persons  who  owned  toe  laid  betrweoi 
the  time  of  toe  dedicfttlon  and  the  instito- 
tlon  of  tols  acthm  teetifled  that  ^ile  they 
owned  It,  th^  knew  of  and  recognised  toe 
right  of  the  public  to  the  free  use  of  toe  wa- 
ter. Theoe  witnesses  were  Mrs.  Wade  and 
a  Mr.  Gorman.  Other  witnesses  testified  to 
hearing  toe  declarations  of  E^eklti  Neal  that 
he  had  dedicated  the  well  to  toe  use  of  the 
public;  todeed,  there  are  not  two  sides  to 
this  question.  The  rule  is  well  estoblished 
that  no  particular  words  are  necessary  to 
dedicate  a  well,  a  highway,  or  otoer  ease- 
ment to  public  use.  and  that  the  dedication  v 
may  be  by  parol.  This  being  true,  toe  ques- 
tion is  one  wholly  of  fact,  and  we  have  no 
besltoncy  to  saying  toat  we  tolnk  toe  chan- 
cellor was  right  In  his  conclusion  toat  toe 
use  of  the  well  Is  public  property. 

Judgment  afltrmed. 
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QUI8BNBBRRY  T.  KUCKER  et  aL 

(Court  of  Appeals  of  Kentucky.  Jan.  11,  1910.) 

J.  Sales  ({  214*)— Tbansfeb  of  Tmj:. 

Where  defendant  agreed  to  sell  hiB  crop  of 
tobacco  to  plaintiff,  to  be  weighed  and  delivered 
to  the  latter  at  his  warehouse  after  it  had  been 
stripped  in  winter  order  by  defendant,  title  aid 
not  pajBfl  until  the  tobacco  had  been  stripped  and 
delivered. 

[Eld.  Note.-^For  other  cases,  see  SalM*  Gwt 
Dig.  I  5ri ;  Dec.  Dig.  S  214.*] 
2.  Sales  (I  399*)— Bemedt  of  Bdtei— Spk- 

cinc  Attaohmeivt. 

GiT.  Ctode  Prac.  249,  aatborizes  a  specific 
attachment  in  an  actioh  to  enforce  a  mortgage  or 
lien  on  personal  property,  or  for  the  recovery  of 
such  property,  or  where  plaintiff  has  a  future  es- 
tate or  interest  therein  for  the  security  of  his 
ririitB.  Plaintiff  purchased  defendant's  crop  of 
tooacco,  the  same  to  be  weighed  and  delivered  to 
plaintiff  at  his  warehouse  after  it  had  been 
stripped  in  winter  order  by  defendant  Defend- 
ant failed  to  prepare  or  deliver  the  tobacco, 
and  idaintiff  obtained  a  spedSc  attachment  upon 
the  same.  Held,  that  he  was  not  entitled  to  a 
specific  attadiment ;  his  remedy  being  an  action 
for  damages,  in  which  action  ne  mlf^t  have  a 
general  attachment  and  levy  it  on  the  tobacco. 

{Ed.  NMe^For  other  case%  see  Sales,  Gent. 
Dig.  1 1140;  Dec.  Dig.  1^9.*] 

"Not  to  be  oflacially  reported." 

Action  by  J.  T.  Qniaenberry  against  Thom- 
as Rucker  and  another,  In  which  plaintiff  ob- 
tained an  attachment,  and,  a  motion  to  dis- 
charge the  same  having  been  sustained,  plain- 
tiff moves  before  the  Court  of  Apiwala  for 
reinstatement  of  the  attachment  Motion 
overruled. 

J.  Smith  Hays,  for  plaintiff.  C.  F.  Spen- 
cer, for  defendants. 

HOBSOX,  J.  J.  T.  Qulsen berry  broaght 
this  suit  In  the  Clarke  circuit  court  He  al- 
leged m  his  petition  that  in  October,  1909. 
the  defendauta  entered  into  a  written  con- 
tract -with  bim  by  which  they  sold  him  for 
11U  cents  a  pound  their  crop  of  tobacco,  to 
be  weighed  and  delivered  to  the  plaintiff  at 
his  warehonse  In  Winchester.  Ky.,  after  It 
had  been  iMrlpped  In  winter  order  by  the  de- 
fendantSj  the  dettTery  to  be  made  as  aoon  bb 
it  could  be  BO  stripped,  and  he  agreed  to  pay 
them  the  price  of  the  tobacco  on  delivery; 
that  the  tobacco  la  now  worth  15^4  cents  a 
pound,  and  there  are  6,000  pounds  of  It;  that 
the  defendants  are  Insolvent,  and  refuse  to 
carry  out  their  contract;  that  be  Is  ready, 
willing,  and  able  to  receive,  weigh,  and  pay 
for  0,000  pounds  of  tobacco  at  11^4  cents  a 
pound,  but  tiiat  the  detendants.  in  violation 
of  their  contract  refused  to  prepare  or  deliv- 
er the  tobacco  to  him,  and  are  about  to  sell  It 
to  anothw;  that,  when  mixed  with  otiur  to- 
bacco, this  tobacco  cannot  be  identified; 
that  It  Is  worth  4  cents  a  pound  more  than 
he  agreed  to  pay  for  it  and  he  can  realise  a 
clear  profit  of  $240  on  his  purchaae;  that 
unless  prevented  by  the  court  the  tobacco 
win  be  sold,  concealed,  and  removed  from  the 
state;  and  that  he  ought  to  recover  of  the 


defendants  the  tobacco,  which  Is  of  value 
$915.  On  this  petition  he  obtained  a  specific 
attachment  under  section  249  of  the  Civil 
Code  of  Practice  which  was  levied  upon  the 
tobacca  The  defendants  appeared  In  the  ac- 
tion, and  moved  ttie  court  to  discharge  the 
attachment  on  the  face  of  the-  papers.  The 
court  sustained  the  motion,  and  the  plalntUf 
has  entered  this  motion  before  me,  as  Judge 
of  the  Court  of  Appeals,  to  reinstate  the  at- 
tachment 

The  plaintiff  merely  entered  into  a  con- 
tract with  the  defendants  to  buy  tb^  tobac- 
co. They  were  to  put  it  into  winter  order, 
strip  it  and  deliver  it  at  his  warehouse.  All 
this  had  to  be  done  before  the  title  could 
pass,  and  therefore  the  tobacco  remained 
their  property;  and  his  only  right  of  action 
against  them  Is  for  the  breach  of  this  con- 
tract. Tingle  V.  Kelly,  02  S.  W.  803,  20  Ky. 
Law  Rep.  24 ;  Thompson  v.  Brannin,  94  Ky. 
400,  21  S.  W.  1057,  16  Ky.  Ltfw  Rep.  36.  The 
plaintiff  has  no  property  in  the  tobacco.  He 
has  only  a  contract  to  purchase  It  at  a  cer- 
tain price  upon  the  d^endants  doing  certain 
things.  His  remedy  for  the  breach  of  the 
contract  la  an  action  for  damages.  The  fact 
that  they  are  Insolvent  does  tiot  change  his 
right  of  action.  Under  the  allegationa  of  his 
petition,  he  has  been  damaged  $240  by  the 
breach  of  the  contract  and  to  secure  this  de- 
mand be  can  take  out  a  genera)  attachment 
and  levy  It  on  the  tot»icco.  A  specific  attach- 
ment can  only  be  granted  in  the  cases  pro- 
vided by  the  statute.  Section  249  of  the 
Code  authorizes  a  specific  attachm«it  in  an 
action  to  enforce  a  mortgage  or  lien  upon 
personal  luroperty,  or  for  the  recovery,  parti- 
tion, or  sale  of  such  property.  Manifestly 
this  case  does  not  fall  within  any  of  these 
provisions.  The  only  other  provision  of  the 
statute  is  in  these  words:  "Or  by  the  plain- 
tiff having  a  future  estate  or  Interrat  therein 
for  the  security  of  his  rights."  The  plaintiff 
hwe  has  no  future  estate  or  interest  in  the 
tobacco  within  the  meaning  of  this  statute. 
He  has  simply  made  a  contract  for  Its  pur- 
chase in  the  future  after  certain  things  have 
been  done  by  the  defendants.  The  statute 
was  not  designed  to  apply  to  a  case  like  this, 
and  the  circuit  court  properly  discharged  the 
attachment. 

The  motion  to  reinstate  it  Is  overruled. 
All  the  memb^s  of  the  court  concur. 


CHESAPEAKE  &  O.  RT.  CO.  v.  LATIN. 
(Court  of  Appeals  of  Kentucky.   Jan.  6,  1910.) 

1,  CaRRIERB  (8  174*)~I>ELtVEBT  OF  GoODS  TO 

conbionbe^authobrrt  to  fobwaxd  fbom 
"Destinatiow."  ' 

The  "destination"  of  goods  is  the  place  of 
delivery,  and  a  carrier  has  no  right,  without 
aathonty  from  the  consignee,  to  deliver  them  to 
another  for  bim :  but  if  it  is  the  custom  for  the 
carrier  to  forward  goods  by  boat  from  their  des- 
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tinatioQ  on  its  line,  and  the  conslgnM  knew  this 
when  he  ordered  ^oods  shipped,  and  the  owner  of 
a  boat  has  previoasly  received  goods  for  him 
from  the  carrier  and  delivered  them,  the  carrier 
is  aatboriied  to  deliver  the  goods  to  sndi  owner 
for  transportation  by  boat  to  the  conslsnee. 

lEd.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  »  747,  757;  Dec  Dig.  |  174.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  3,  p.  2080.] 

2.  Carriers  (f  135*)— Dauaoes  TO  Goods— 

Crbditino  Pbocbedb  of  Sale. 

In  allowing  damages  to  a  consixnee  <tf  goods, 
the  carrier  should  be  credited  with  the  amount 
realized  from  a  sale  of  the  goods  for  the  benefit 
of  the  consignee's  creditors. 

[E>].  Note.~For  other  cases,  see  Carriers, 
Cent.  Dig.  U  057,  658;  Dec.  Dig.  1  135.*J 

Appeal  from  Clrcnlt  Court,  Floyd  Coun^. 

"To  be  officially  reported." 

Action  by  J.  P.  Lavin  against  the  Chesa- 
peake ft  Ohio  Railway  Company.  From  a 
Jadgment  for  plalntU^  defendant  appeals. 
Reversed. 

Walter  S.  Harklns,  Wortblngton,  Cochran 
&  Browning,  F.  T.  D.  Wallace,  and  JToSQph 
D.  Harklns,  for  app^anL  May  A  May,  tor 
app^eft. 

SETTLE,  J.  Tills  Is  an  appeal  from  a 
Judgment  for  $013.65,  recovered  by  appellee 
against  appellant  in  the  court  below  upon  a 
claim  for  damages  of  that  amount  on  account 
of  tbe  alleged  conversion  or  destruction,  by 
the  appellant  Its  agents,  of  a  box  of  mer^ 
chandUe  which  bad  been  shipped  over  Ita 
railroad  to  ai;4>ellee  from  KnoxvUl^  Tenn. 
The  box  of  merchandise,  consisting  of  men's 
and  boys*  clothing,  was  purchased  by  appel* 
lee  of  Claiborne,  Tate  &  Cowan,  of  Knoxville, 
and  shipped  to  him  from  that  city  over  a  line 
of  railroad  under  the  control  of  the  Lonls- 
TiUe  &  Nashville  Railroad  Company,  to  Wln- 
cbester,  Ky.,  and  from  that  dty  over  appel- 
lant's line  of  railroad  to  the  village  of  Wblte- 
house,  the  point  of  destination. 

Appellee  was  a  country  merchant,  hla  resi- 
dence and  store  at  that  time  being  at  Dwale, 
a  post  office  situated  In  Floyd  county,  upon 
the  Big  Sandy  river;  about  30  miles  from 
Whitehonse.  There  Is  no  railroad  from 
Whltehouse  to  Dwale,  and,  the  public  roads 
between  those  points  being  mountainous  and 
practically  Impassable  for  wagons,  the  only 
way  of  transporting  merchandise  or  other 
freight  from  one  of  these  points  to  the  other 
Is  by  the  boats  running  the  Big  Sandy  river; 
both  small  steamboats  and  "pusbboats"  being 
used  for  that  puri>ose.  The  pushboat  Is  a 
flat  boat  operated  by  poles  in  the  hands  of 
experienced  boatmen.  The  Big  Sandy  river 
Is  a  swift,  though  rather  shallow,  mountain 
stream,  subject  to  sudden  rise  and  fall.  Much 
of  the  time  its  depth  is  not  sufficient  for  the 
running  of  steamboats,  but  Is  always  suf- 
ficient for  the  operation  of  pusbboats.  It 
often  happezis,  however,  that  a  sudden  rise 
in  the  river  will  8t<^  the  running  of  push- 


boats  up  stream,  as  in  soch  case  the  unusual 
force  of  the  cnrrmt  resulting  from  the  in- 
crease in  the  volume  of  water  becomes  too 
great  tot  the  boats  to  be  propelled  against  it 
by  pushing.  When  the  pusbboats  are  caught 
by  these  rises,  they  make  a  landing  and  tie 
up  until  the  rlv^  runs  down  to  such  a  stage 
as  will  enable  them  to  proceed ;  but  if  vrhlle 
one  of  the  pusbboats  Is  tied  up,  a  steamboat 
passes  going  to  the  same  point  of  destination, 
it  Is  the  custom  for  the  freight  Of  the  push- 
boat  to  be  transferred  to  the  steamboat  for 
further  transportation  and  delivery  to  the 
consignees,  by  which  arrangement,  without 
additional  cost,  a  quicker  ddlvery  of  such 
freight  would  result  than  would  be  accom- 
plished by  the  pushboat. 

It  appears  from  the  record,  and  is  conceded 
by  the  parties,  that  Whitehonse  was  the  place 
where  appellant,  as  common  carrier,  was  to 
dfdiver,  and  appellee  was  to  receive,  the  box 
of  goods  In  question,  and  after  reaching 
Whitehouse  the  goods  had  to'  be  transported 
to  appellee's  store,  at  Dwale,  by  boat.  It  Is 
aniellee's  ccmt^tlon,  and  such  was  his  testi- 
mony on  the  trial:  That .  appellant's  only 
duty  was  to  safely  carry  the  goods  to  White- 
honse and  there  deliver  them  to  him,  or  upon 
his  written  order  to  whomsoever  he  might 
constitute  his  agent  to  recdve  them;  that 
appellant  did  not  deliver  the  goods  to  him 
or  to  another  upon  bis  order  or  hold  them 
until  he  could  go  or  send  for  th«u,  but,  in- 
stead, delivered  the  goods,  without  his  knowl- 
edge or  consent,  to  one  O.  Wdls,  to  be  trans- 
ported by  his  pnshboat  to  appellee's  store  at 
Dwale;  and  that  Wells,  or  a  steamboat  to 
whidb  be  transferred  the  goods,  suffered  thou 
to  fall  Into  the  Big  Sandy  river  and  remain 
In  the  water  several  hours,  thereby  so  injur- 
ing the  goods  as  to  render  tbem  unsalable 
and  utterly  worthless.  A[^lee  also  con- 
tends, and  to  this  effect  he  likewise  testified 
on  the  trial,  that  he  owned  a  pnshboat  which 
he  In  his  own  business  operated  upon  the  Big 
Sandy  river,  and  by  means  of  which  It  was 
bis  purpose  to  transport  the  goods  in  ques- 
tion from  Whitehouse  to  his  store  at  Dwale. 
that  Wells  had  never  transported  goods  for 
him  by  boat  or  otherwise,  and  bad  never  been 
authorized  by  him  to  do  so. 

Appellant,  by  answer,  supported  by  the 
testimony  of  Its  Whitehouse  station  agent, 
and  Wells,  Interposed  the  defense:  That 
Wells,  who  operates  for  hire  pusbboats  on  Big 
Sandy  river,  was  engaged  as  a  common  car- 
rier in  transporting  merchandise  and  other 
freight  from  Whitehouse  to  Dwale  and  other 
points  up  the  river ;  that  Wells  bad  on  two  or 
three  previous  occasions  carried  upon  his 
boats  goods  from  Whitehouse  to  Dwale  for 
appellee ;  and  that  It  was  the  custom  of  mer- 
chants and  others  residing  at  Dwale  and  oth- 
er places  up  the  Big  Sandy  river  to  employ 
Wells  and  other  boatmen  to  receive  for  them 


•For  othOT  nam  SM  nun*  topic  and  SMtte  KUUBBB  la  Dee.  *  Am.  Digs.  1W7  to  data,  *-RwKtOT  Indaxw 


Digitized  by 


Google 


276 


124  SOUTHWBSTKRN  BEPOBTBB. 


at  WbltduKue  and  transport  to  them  upon 
poBbboatB  to  points  up  the  rlwr,  mercliaiidlae 
and  other  freight  shipped  over  appellant's 
railroad  and  conslsned  to  them  at  White- 
bouse,  which  custom  had  iweraUed  among 
merchants  and  oQiers  <m  Big  Sandy  ziTec 
above  Whlt^nse  for  15  or  30  years.  Anwl- 
lant's  testimony  farther  tends  to  prore:  That 
the  box  of  clothing  shipped  to  app^ee,  after 
reaching  Whltehouse,'  remained  In  Its  fr^ht 
d^iot  eight  days,  and,  though  aK>eUee  had 
dae  notice  of  the  time  of  Its  arrival  at  White- 
hoiue,  he  ftiUed  to  call  for  It  In  person  or 
send  his  boat  for  It ;  that  at  that  time  there 
were  as  many  as  200  merchants  and  others 
residing  and  doing  business  upon  and  contlg- 
nous  to  Big  Sandy  river  whose  goods  and 
freight  were  shipped  to  and  rec^ved  at 
Whltehouse  and  ftora  then  carried  by  steam 
or  pnshboats  to  the  consignees ;  that^  In  order 
to  accanmodate  these  nmidiants  and  ship- 
pers and  prevut  a  congeation  of  freight  at  Its 
Whltehouse  station,  It  was  indlspoisably  nec- 
essary for  appellant  to  follow  the  custom  of 
deUvMing  to  boatmen  goods  and  freight  to 
be  carried  up  the  river  1^  both  steam  and 
push  boats ;  that,  after  holding  appellee's 
box  of  goods  eight  days,  appdlant's  agmt,  in 
pursuanoe  of  the  custom  refrared  to,  and  be- 
cause of  the  previous  taking  by  Wells  of 
goods  for  appellee,  turned  the  box  of  goods 
over  to  Wells  at  his  solicitation  and  took  his 
receipt  theretor,  upon  bis  undertaking  as  a 
common  carrier  to  transport  them  by  boat 
to  Dwale  and  there  deliver  them  to  ai^l- 
lee;  that  Wells  thereupon  placed  the  box  of 
goods  with  other  freight  upon  his  pushboat 
and  started  with  it  to  Dwale ;  but  that  while 
proceeding  on  the  way  there  came  such  a 
freshet  or  rise  In  the  waters  of  the  Big  Sandy 
river  that  Wells  was  forced  to  land  and  tie 
up  the  boat,  and  while  awaiting  the  subsi- 
dence of  the  high  water  a  small  steamboat, 
known  as  the  "Sea  Gull,"  with  a  lighter  in 
tow,  came  along,  and  In  pursuance  of  the 
well-known  custom  obtaining  among  the  boat- 
men on  the  river  and  their  patrons,  and  In 
ordar  to  Insure  a  safer  and  quicker  delivery 
to  appellee  of  the  box  of  goods.  Wells  made 
an  arrangement  with  the  captain  of  the  Sea 
Oull  to  take  the  box  of  goods  and  deliver 
them  to  appellee  at  Dwala  The  box  was  then 
transferred  to  the  lighter  attached  to  the 
Sea  Gull,  and  soon  thereafter,  In  a  collision 
between  the  Sea  Gull  and  the  Dr.  York,  an- 
other steamboat  plying  the  river,  the  lighter 
was  capsized,  and  appellee's  box  of  goods 
thrown  Into  the  river,  where  It  remained 
about  three  hours,  and  was  then  recovered 
by  the  crew  of  the  Sea  Gull  and  soon  there- 
after delivered  at  appellee's  store  at  Dwale. 

Upon  the  foregoing  facts  the  Jury  return- 
ed a  verdict  In  favor  of  appellee  for  the 
amouu^t  claimed  In  the  petition.  Appellant 
complains  that  the  Jury  were  not  properly 
Instrncted,  and  that  this  error  of  the  court 
entitled  U  to  a  new  trlaL 
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box  of  goods  shipped  appdlee,  that  was  the 
place  of  delivery,  and  ai^llant  bad  no  rigbt 
without  authority,  express  or  Implied,  from 
appellee,  to  deliver  Qxem  to  another  person 
tor  him.  If,  howevor,  It  was  tbs  cnstont 
for  appellant  to  forward  goods  consigned  to 
WhltehoQSS  to  appellee,  by  boat  passing  on 
the  lirer,  and  appdiee  knew  this  when  he 
ordered  the  goods  AlppeAt  and  Wdls  wna 
one  of  the  posons  who  had  jwevlously  re- 
cdved  goods  for  him  from  appellant  at 
Whltehouse  and  delivered  them  to  him  at 
his  store,  appeUant  was.  In  tliat  evoit,  au- 
thorised to  deliver  tbe  goods  to  Wdls  for 
tranq>ortation  by  boat  to  appellee  at  Dwalfc 

The  instructions  givoi  by  the  trial  court 
do  not  sufficiently  conform  to  this  view  of 
the  law,  and  In  the  form  given  tiiey  were 
prejudicial  to  the  substantial  rights  ctf  ap- 
pellant l^wn  a  retrial  of  tbe  case  the  Jury 
should  be  Instructed  as  follows: 

No.  L  The  court  Instructs  the  Jury  that  if 
they  believe  from  the  evidence  plaintiff 
bought  from  Claiborne.  Tate  &  Oowan  the 
box  of  clothing  moitloned  In  the  petition, 
and  the  same  was  shipped  and  consigned  to 
plaintiff  at  Whltehouse,  Kj^  and  that  tbe 
defendant  received  same  for  shipment  and 
delivery  to  the  plaintiff  at  Whltehouse,  Ky.. 
and  further  believe  from  the  evld«ice  that 
defendant  after  receiving  said  box  of  cloth- 
ing failed  to  deliver  it  to  the  plaintiff  at 
Whltehouse,  or  there  delivered  It  to  another 
person  without  authority,  express  or  Implied, 
as  set  out  In  Instruction  No.  2,  from  plain- 
tiff so  to  do,  they  should  find  for  plaintiff 
the  value  of  the  box  of  clothing  as  set  out 
In  the  petition,  to  wit.  $643.65. 

No.  2.  If,  however,  the  jury  should  believe 
from  the  evidence  it  was  the  custom  for  the 
defendant  to  forward  goods  consigned  to 
Whltehouse  to  plaintiff  by  boat  passing  on 
the  river  to  Dwale,  and  plaintiff  kuew  this, 
when  he  ordered  the  goods  shipped,  or  if 
they  believed  from  the  evidence  that  there 
had  been  previous  deliveries  from  tbe  de- 
fendant' to  Green  Wells,  for  transportation 
by  his  line  Of  boate  to  Dwale,  goods  consign- 
ed to  Whltehouse  to  plaintiff,  and  plaintiff 
had  received  the  same  from  Wells  without 
objection  to  defendant  of  their  being  deliv- 
ered to  Wells  for  him,  they  should.  In  either 
of  these  events,  find  for  the  defendant;  pro- 
vided they  further  believe  from  the  evidence 
that  the  goods  were  delivered  to  Wells  at 
Whltehouse  by  the  defendant  as  previous 
consignments  had  been  delivered  for  trans- 
portation by  boat  to  plaintiff. 

It  is  Insisted  In  the  bri^  of  counsel  for 
appellant  that  the  box  of  clothing  was  not 
rendered  wholly  unsalable  their  foiling 
in  the  river,  and  that  the  clothing  was  In 
fact  sold  for  the  benefit  of  appellee's  cred- 
itors in  a  proceeding  growing  out  of  his  in- 
solvency, at  which  sale  tb^  brougbt  nearly 
$400.  No  proof  of  such  sale  of  tbe  goods  is 
furnished  by  the  record.  If,  upon  another 
trial  of  the  case,  It  should  be  shown,  hy 

Digitized  by  GooqIc 


GHB8APEAKB  *  a  RT.  00.     BBABHEAR^S  ADKX 


277 


proof  thnt  the  goods  were  tbna  dlflpoeed  of, 
tbe  ]ar7  should  be  Instructed  that,  if  they 
find  that  alienee  Is  entitled  to  recover  as 
claimed  In  the  petition,  appellant  should  In 
that  event  be  allowed  by  them  credit  for  the 
amount  realized  for  the  goods  at  such  sale. 

As  no  (Ejection  was  made  by  appellant  In 
the  court  below,  and  none  is  now  urged,  as 
to  the  right  of  appellee  to  proceed  against  It 
by  cross-petition  in  an  action  brought  against 
him  by  Claiborne,  Tate  &  Cowan,  for  the 
value  of  the  goods  In  controversy,  we  have 
deemed  It  Imprcper  to  consider  or  pass  upon 
that  matter. 

For  the  reasons  gtv^  the  Judgment  Is 
reversed,  and  cause  remanded  for  a  new  trial 
conriatoit  with  tbe  opinion. 


CHESAPEAKE  &  O.  ET.  CO.  et  al.  v.  BRA- 
SHEAR'S  ADM'X. 

(Ooart  of  Appeals  of  Kentacky.  Jan.  11,  1910.) 

L  Evidence  ({  147*)  —  Matuxautt  —  Neoa* 

nvE  Etidincb. 

Negative  evidence  is  admlnlble  to  disprove 
Oe  soanding  of  tbe  irttlstle  on  a  railroad  train 
tppDMchiog  a  crossing. 

[Bd.  Note.— For  other  casei,  see  Evidence, 
Cent.  I>ig.  IS  435-437 ;  Dec.  Dig.  I  147.*] 

2.  Railboadb  (I  3S0*>— Gbobsinq  Aooxdutt— 

SlOIf  AI«— QUESnON  rOB  JUBT. 

Tbe  wci^t  of  testimony  of  witnesses,  who 
were  in  a  pontiwi  to  have  heard  the  whistle  of 
UL  ai^roeching  train,  that  it  was  not  sounded, 

k  for  tbe  Jury. 

[Ed.  Note.— For  other  casM,  see  Railroads, 
Cent.  Dig.  I  1161 ;  Dec.  Dig.  i  800.*] 

8.  Apfbax.  aiid  Erbob  (|  1000*)— Review- 
QuEmoHS  or  Fact-Svccbssitb  Vbbdictb. 
Wlieie  there  f«  evidence,  though  unsatlafac- 
torr,  to  sustain  the  third  verdict  of  a  Jury,  it 
vill  not  be  disturbed  as  agtinst  the  weight  of 
evidence: 

[Bl  Note. — For  other  cases,  see  Appeal  and 
Bnor,  Cent.  Dig.  I  3953 ;  Dec.  Dig.  |  lOOa*] 

A  Railboapb  (I  847*)— Aooidbnts  at  Gbobs- 

INS  —  CORTEIBUTOBT  NEOLIOBirCB  —  Evi- 

DzncB. 

Evidence  that  the  train  causing  the  Injury 
wu  ronning  at  a  high  rate  of  speed,  or  faster 
than  nsoal,  is  admiislble  on  the  question  of 
whether  the  person  Injured  was  gailty  of  snch 
contribatory  negligence  as  would  defeat  a  re- 
covery. 

[Ed.  Note.— For  other  case^  see  Railroads, 
Cat  Dig.  H  11S4-1137;  DecTDig.  {  847.*] 

Aweal  tnm  Circuit  Coart,  Mon^cnnery 
Coimty. 

"Not  to  be  officially  reported." 

Action  by  the  administratrix  of  James 
Bnihear  against  flie  Chenpetke  A  Ohio 
Railway  Company  and  others.  Plaintiff  bad 
Jndgnirat,  and  defendants  appeal.  Affirmed. 

Shdby  A  Shelby  and  LowlB  Apperson,  for 
tppellants.  Charles  D.  Gmbbs  and  Robt  H. 
Winn,  for  appellee. 

CABROIX.  J.  In  this  acUon  by  the  ad- 
ministratrix of  James  Brashear  to  recover 
duDsces  for  hlB  death,  tbe  Jnry  awarded  her 
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$8,700.  This  Judgment  we  are  aAed  to  re- 
verse on  four  grounds:  First,  that  It  Is 
flagrantly  against  tbe  evidence ;  second,  for 
error  of  the  court  In  giving  and  refusing  In- 
structions ;  third,  for  error  In  the  admission 
of  evidence ;  and,  fourth,  because  the  amount 
assessed  as  damages  Is  excessive. 

There  have  been  three  trials  In  tbe  lower 
court  On  the  first  trial  the  Jury  returned 
a  verdict  In  favor  of  appellee  for  $9,000,  but 
It  was  set  aside  by  tbe  lower  court  upon  .the 
motion  of  appellant  On  the  second  trial  a 
verdict  for  $10,000  was  returned,  and  also 
att  aside  by  the  lower  court  It  seems  to  be 
conceded  that  the  testimony  on  each  trial 
was  substantially  tiie  same.  Briefly,  tbe 
ttcts  are  as  tttUowa:  Brashear  was  a  veteri- 
nary snrgetHi  37  years  of  age  and  had  a  good 
practice.  In  company  with  a  Mr.  Hadden.  he 
was  returning  to  Mt  Sterling  in  a  bi^gy, 
and  received  the  injuries  that  resulted  in  his 
death  at  a  point  where  the  road  upon  which 
he  was  traveling  crosses  at  grade  the  trades 
of  the  appellant  company.  The  accidrat  hap- 
pened at  noon  in  July,  and  tbe  train  that 
struck  deceased  was  the  regular  passenger 
train  on  ItB  way  east  running  about  45  miles 
per  hour.  The  only  negligence  complained 
of  was  the  failure  of  tbe  persona  In  charge 
of  the  mglne  to  give  tbe  statutory  signals 
as  the  train  approached  the  crossing.  The 
public  road  upon  wblch  Brashear  and  Had- 
d«i  were  driving  crosses  the  railroad  at  an 
angle  of  about  46  degrees,  and  for  a  distance 
of  several  hundred  feet  before  reaching  tbe 
crossing  a  traveler  on  the  highway  could  see 
an  approaching  train  after  the  train  had 
reached  a  point  some  1,600  fdet  from  tbe 
crossing,  except  tbat  near  the  track  the  view 
of  a  train  would  be  partially  at  least  ob- 
structed by  a  board  fence  and  tall  weeds  that 
were  growing  on  tbe  bank  of  a  cut  made  by 
the  railroad  as  It  approached  this  public  road 
crossing.  Dr.  Bratdiear  was  driving  in  a 
slow  trot,  and  Hadden  testlfles  that  after 
crossing  Hickson  bridge,  which  is  about  600 
feet  from  the  railroad,  the  doctor  looked  up 
to  see  If  a  train  was  coming,  and,  not  seeing 
any,  they  continued  to  drive  on,  and  when 
they  reached  a  point  about  ISO  feet  from  the 
crossing  he  also  looked  and  saw  no  train. 
Asked  what  precautions,  if  any,  Dr.  Bra^eer 
took  to  discover  the  presence  of  a  train,  he 
said  that  tbey  were  expecting  tbe  train,  and 
tbat  the  doctor,  as  they  approached  the  rail- 
road track,  slowed  up  bis  horse  and  looked 
for  a  train  but  did  not  see  any  or  know  of 
Its  approach  until  the  horse  was  in  the  act 
of  stuping  upon  the  trade,  when  It  was  then 
too  late  to  avoid  a  collision.  He  explained 
the  failure  to  see  the  train  by  the  ftict  that 
the  fence  and  high  weeds  growing  on  the 
bank  of  the  cut  obstructed  tbe  view. 

Tbe  evidence  as  to  whether  or  not  the 
statutory  signals  were  given  Is  vwy  confllct- 
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ing,  but  tbe  weight  of  the  direct — or,  rather, 
what  may  be  called  tbe  afflrmatlve-— eridence 
la  to  tbe  effect  that  the  signals  were  given, 
although  Beveral  witnesses  who  were  so  lo- 
cated that  they  could  hare  heard  the  whistle 
sounded  and  the  bell  ringing  testify  that  they 
did  not  hear  either.  We  have  in  more  than 
one  case  held  that  evidence  of  this  character 
is  competent,  and  that  the  value  of  it  Is  for 
the  Jury.  L.  &  N.  R..Ca  v.  O'Nan,  119  S.  W. 
1192 ;  C.  &  O.  By.  Co.  v.  Nlpp.  123  Ky.  49, 
100  8.  W.  24G,  30  Ky.  Law  Bep.  1131. 

Upon  the  question  of  the  contributory  n^- 
Ugence  of  Brashear  in  falling  to  exercise  w 
dlnary  care  to  discover  the  approach  of  the 
train,  the  evidence  is  also  couQlctlug,  and  it 
may  be  said  that  upon  this  point  It  strongly 
supports  the  theory  that,  if  Brashear  had 
■exercised  that  degree  of  caro  that  a  traveler 
should  exercise  to  ascertain  the  approach  of 
A  train  at  a  place  where  the  road  he  is  trav- 
eling crosses  the  railroad  at  grade,  he  should 
have  seen  the  train  that  stmdc  him  In  time 
to  have  avoided  the  collision. 

But  we  are  not  prepared  to  say  that  the 
evidence  entitled  the  company  to  a  peremp- 
tory instructioa,  directing  the  jury  to  find 
for  It  There  la  wide  difference  between  a 
case  In  wUdi  there  la  no  evidence  to  support 
the  verdict,  and  a  case  In  whldi  tbe  verdict 
Is  against  the  weight  of  the  evidence.  We 
might  with  much  propriety  s^  that  tbe  ver- 
dict in  tbls  case  is  against  the  weight  of  the 
evidence,  and  yet,  notwithstandlDS  this  fact, 
that  there  was  snfflclent  evidence  to  authorize 
its  Bubmlsston  to  the  Jury.  We  have  not 
deemed  It  Important  to  recite  tbe  evidence, 
as  to  do  BO  would  serve  no  useful  puiquMe. 
There  was  some  evidence  that  Brashear  was 
exercising  ordinary  care  for  bis  safety,  and 
some  evidence  that  the  signals  were  not  giv- 
en. Upon  this  evidence,  slight  and  unsatls- 
factory  as  it  may  be.  the  Jury  had  a  right  to 
find  a  verdict  for  the  plaintiff;  and,  under 
the  rule  laid  down  in  U  &  N.  R.  Co.  v.  Dan- 
iels, 115  S.  W.  804,  1198,  we  do  not  feel  at 
liberty  to  disturb  It  upon  the  ground  tbat  It 
is  against  the  weight  of  the  evidence. 

Tbe  Instructions  are  also  complained  of, 
but  the  criticism  Is  more  technical  than  sub- 
stantial. They  submitted  the  law  In  language 
tbat  has  been  approved  In  many  cases.  It 
Is  true  that  instructions  given  In  similar 
cases  are  often  worded  somewhat  differeutly, 
as  It  is  seldom  that  trial  Judges  use  exactly 
the  same  language.  But  the  mere  fact  that 
ap  instruction  may  be  verbally  different  from 
one  we  have  approved  will  not  be  sufficient 
to  condemn  It,  If  upon  the  whole  It  expresses 
the  law. 

The  evidence  objected  to  as  Incompetent 
consisted  in  the  statement  of  two  or  three 
witnesses  that  the  train  was  running  at  a 
high  rate  of  speed  and  faster  than  usual. 
The  q>eed  of  the  train  was  not  submitted  for 
the  consideration  of  the  Jury  as  an  Item  of 
indigence;  but  in  cases  like  this  we  think  it 


permissible  ft>r  the  plaintiff  to  Introduce  evi- 
dence as  to  the  speed  of  tbe  train,  as  tbls 
may  throw  some  light  upon  the  question  of 
whether  or  not  tbe  person  Injured  was  guilty 
of  sncb  contributory  negligence  as  would  de- 
feat a  recovery  upon  bis  part  As  said  in 
Hummer  v.  L.  &  N.  R.  Co.,  reported  in  128 
Ky.  486,  but  cited  by  counsel  as  beii«  In  108 
S.  W.  885,  32  Ky.  Law  Sep.  1S15:  **The  prop- 
er q»eed  of  tbe  tnln  may  be  taken  Into  con- 
sideration 1^  tbe  Jury  with  the  other  facta 
shown  by  tbe  erldenoe  In  determining  wheth- 
er the  traveler  used  ordinary  care  In  going 
upon  tbe  track  as  he  did." 

In  Ii.  &  N.  R.  Go.  T.  O'Nan.  110  S.  W.  880i 
33  Ky.  Law  Bq».  40%  it  was  said  tbat  evi- 
dence of  tbe  qieed  of  tbe  train  shonld  have 
been  excluded;  but  this  was  not  one  of  tbe 
grounds  upon  wblch  ttiat  case  was  reversed. 
It  was  only  In  reference  to  the  rather  pe- 
culiar facts  of  tbat  case  that  the  court  was 
led  to  comm«st  np<ni  this  character  of  evi- 
dence as  Incompetent 

Generally  speaking,  and  In  the  case  before 
us,  we  can  see  no  objection  to  evidence  la 
this  class  of  cases  as  to  the  speed  of  the 
train;  but  when  evidence  as  to  the  speed  of 
the  train  Is  admitted,  not  In  support  of  a 
ground  of  negligence  complained  of,  but  as  a 
fact  that  may  throw  some  light  upon  the 
question  whether  or  not  the  injored  party 
waa  guilty  of  contributory  n^llgence.  It 
would  be  better  practice  to  admonish  the 
Jury  that  they  must  not  consider  tbe  evl- 
dence  as  tending  to  eetabllsh  that  the  com- 
pany was  guilty  of  neglect  The  failure, 
however,  to  so  admonish  the  Jury  In  this  case, 
is  not  of  sufficient  importance  to  authorize  a 
reversal.  The  speed  of  the  train  was  entire- 
ly eliminated  from  the  consideration  of  the 
Jury  by  tbe  instmctlons  wfalcb  confined  the 
Issue  to  tbe  single  inqniry  whether  or  not 
the  statutory  signals  were  glvoi.  In  view  of 
these  instmctlons*  the  jury  could  not,  In 
making  up  Ouir  verdict,  have  given  any 
weight  to  tbe  v^ed  of  tbe  train,  or  have 
consldraed  the  speed  of  tbe  train  In  arriving 
at  the  conclusion  that  the  company  was  n^- 
llgent  In  failing  to  give  the  statutory  slgnsls. 
It  is  manifest  tbat  the  Jury  found  tbmt  flie 
statutory  signals  were  not  givm,  or  else 
they  could  not  have  returned  a  verdict 
against  the  company. 

Upon  the  point  that  the  verdict  Is  excess- 
ive, we  do  not  deem  it  necessary  to  comment 
Clearly  it  was  not  The  truth  is  that  tbe 
only  substantial  ground  relied  upon  for  re- 
versal is  that  the  verdict  Is  flagrantly  against 
the  evidence.  And,  If  we  were  considering 
the  first  verdict  returned  In  the  case,  we 
might  be  disposed  to  agree  with  coaos^  npon 
this  point 

A  careful  consideration  of  tbe  record  satis- 
fies us  that  there  is  no  error  that  would  war- 
rant us  in  reversing  the  case. 

Wherefore  the  Judgment  Is  affirmed. 
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UNITED  STATES  FIDELITY  ft  GUARAN- 
TY CO.  T.  HERZIG. 
<Court  of  Appeals  of  Keataefc?.,  Jan.  7.  1910.) 

1.  ExcBFTioKs,  Bnx  or  (I  4Sl*)  —  Tihisa  — 
Tim. 

Wbere  a  bill  of  exceptiooa  woa  not  filed 
within  the  time  allowed,  and  the  time  was  not 
extended,  it  cannot  be  considered. 

[Ejd.  Note.— For  other  cases,  see  Exceptions, 
Bill  of.  Cent.  Dig.  i  12^ ;  Dec.  Dig.  f  43.*J 

%  AFPEAX  and  BBBOB  (I  490*)-~SUPl!lfiEDlAB. 

Where  a  judgment  holding  an  Injunction 
impnperly  granted  was  superseded,  the  super- 
aedeas  Ba^>ends  the  judgment,  and  nt>  action  can 
be  brought  on  the  injunction  bond  while  the 
Judgment  is  so  snperaeoad. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Knor.  Cent  Dig.  H  2264^4;  Dec.  Dig.  { 
490.*] 

Appeal  from  Ctrcolt  Court,  Laaiel  Goanty. 

"Not  to  be  officially  reported." 

Action  by  A.  Herztg  against  the  United 
States  Fidelity  ft  Guaranty  Company.  From 
a  Judgment  for  t^aintlff,  defendant  appeal& 
Reversed  and  remanded. 

W.  L.  Brown,  Ell  H.  Brown,  Jr.,  and 
Brown  ft  Nuf^ols,  for  appellant  Sam  O. 
Harding  and  Or^e,  Van  Winkle  ft  School- 
fitid,  for  anwlleei 

HQBSON,  J.  U.  A.  HUler  brought  a  salt 
In  the  Laurel  <^rcolt  court  to  enjoin  A.  Her- 
Big,  Oy  Jonee,  and  Jones  frtnn  cut- 

ting the  timber  on  a  ca*tain  tract  of  land 
vrtilch  she  claimed  that  she  owned.  An  in- 
junction was  obtained,  and  she  executed 
bond  with  the  United  States  Fidelity  ft  Guar- 
anty Oompai^  as  provided  17  law.  On  the 
trial  of  the  action  In  the  drcnit  conrt  ber 
petition  was  dismissed  and  the  injunction 
was  dissolved.  She  prosecuted  an  appeal  to 
this  court  without  sup»sedeas.  Thereupon 
Cy  Jones  and  Green  Jones,  -wbo  <daimed  the 
timber  on  a  certain  part  of  the  tract,  brought 
an  actltm  on  the  Injunction  bond  to  recover 
the  damages  which  they  had  sustained  by 
reason  of  the  Injunction;  and  A.  Herslg, 
who  claimed  the  timber  im  another  part  of 
ttie  tract  brought  a  similar  acUon  on  the  in- 
Jusctloa  bond  to  recover  the  damages  whiiA 
he  had  sustained  reason  of  the  injunc- 
tion. When  tbese  suits  were  brought,  U.  A. 
Miller  executed  a  supersedeas  b<md  and 
to<A  out  a  supersedeas  ftom  the  clerk  of  this 
court.  The  d^endant  then  amcmded  Its  an- 
swer In  the  salts  on  the  injunction  bond 
pleading  die  supersedeas  In  bar  of  the  fnz^ 
tber  mrosecntlott  of  those  actions  until  the 
termination  of  the  appeal.  The  court  sus- 
tained a  demurrer  to  this  pleading  In  both 
cases.  The  suit  brought  by  Cy  and  Greoi 
Jones  came  on  tea  trial,  resultli^  In  a  Judg- 
ment in  tevor  of  Jones  in  the  sum  of  I^S. 
The  defendant  iwosecuted  an  appeal  from 
that  Judgment  to  this  court  Reversing  the 
Judgment  and  holding  that  flie  amended  an- 
swer setting  14>  the  supersedeas  was  good, 
this  court  said:  "In  Gardner  Continental 


Insurance  Co.  [101  S.  W.  911],  31  Ky.  Law 
Rep.  69,  it  was  held  by  this  court  that  a 
supersedeas  suspends  the  judgment,  but  does 
not  annul  It  or  undo  what  is  already  done. 
It  has  no  retroactlTe  effect ;  whatever  Is  done 
under  the  judgment  while  It  Is  superseded  is 
done  without  authority  from  the  judgment, 
as  It  Is  then  powerless.  Other  authorities 
are  collected  in  that  opinion.  See,  also :  Dur- 
ham T.  Strait,  119  Ky.  222  [83  S.  W.  581,  26 
Ky.  Law  Rep.  1147];  2  Cyc.  910.  In  John- 
son V.  WllUams,  82  Ky.  45,  It  was  held  that, 
after  the  Judgment  was  superseded,  the 
plaintiff  could  not  bring  an  action  upon  the 
judgment  and  take  out  an  attachment  against 
the  defendant's  property.  As  the  judgment 
had  not  been  superseded  at  the  time  this  ac- 
tion was  brought.  It  was  properly  Instituted; 
bat  the  subsequent  supersedeas  took  away 
from  the  judgment  all  efficacy  while  the  su- 
persedeas remained  in  force,  and  the  action 
should  have  been  continued  until  the  appeal 
was  determined  In  this  court,  or  the  super- 
sedeas was  discharged.  As  the  supersedeas 
does  not  undo  what  has  been  done,  where  it 
Is  given  pending  an  action,  it  does  not  op- 
erate to  abate  the  action,  for  tlils  might  se- 
riously prejudice  the  plalntlfT  where  he  had 
obtained  a  Hen  by  his  action,  or  where  he 
had  the  parties  before  the  court  and  might 
be  unable,  in  a  second  action,  to  get  bis  pro- 
cess served.  But  the  condition  of  the  bond 
Is  that  the  surety  will  pay  the  defendant 
such  damages  as  he  may  sustain  by  reason 
of  the  injunction,  if  it  Is  finally  decided  that 
the  injunction  ought  not  to  have  been  grant- 
ed. When  the  judgm^t  dissolving  tbe  in- 
junction Is  superseded.  It  has  not  been  final- 
ly determined  that  the  injunction  ought  not 
to  have  been  granted,  for  that  Is  the  qaestlou 
to  be  determined  on  the  ai^ieal.?  United 
States  Fid^ty  ft  Guaranty  Oo.  t.  Jones,  111 
3.  W.  298,  33  Ey.  Law  Rep.  7S7. 

While  that  case  was  pendli^  In  this  court 
the  suit  at  A.  ^rzig  on  the  Injunction  bond 
came  on  for  trial,  and  a  recovery  was  had 
In  favor  of  the  plaintiff  In  the  sum  of  9940. 
An  appeal  was  prayed,  and  time  was  given 
until  the  second  day  of  the  next  term  to  file 
a  bill  of  exceptions.  The  bill  ,  of  excepUtms, 
however,  was  not  filed  until  the  sevaith  day 
of  the  term,  and  as  it  was  not  filed  wlOiln 
the  time  allowed,  and  the  time  had  not  been 
extended.  It  cannot  be  considered  on  the  vjr- 
peal.  But  although  the  evldCTce  heard  on 
the  trial  is  not  before  us,  the  Jndgmait  must 
be  reversed  because  the  pleadli^Es  do  not 
warrant  it  A4  was  htid  in  the  Jones  Case^ 
the  defendant  in  the  injunction  suit  has  no 
cause  of  action  upon  tibe  injunction  brad  un- 
til it  is  finally  decided  that  the  injunction 
was  Improperly  granted.  At  the  time  this 
case  was  tried  It  had  not  been  finally  decid- 
ed that  the  Injnntttoi  was  Impn^^erly  grant- 
ed. It  Is  true  a  Judgment  to  that  effect  had 
been  rendered  in  the'  droolt  .court ;  but  that 


•For  otbir  MBA- tople  and  Motto  NUHBSR  la  Dec  *  Am-J^s.  IMS  te  date,  ft  lUpertir.IndMMa 
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judgment  had  been  supetveded.  A.  superae* 
deaa  sospmdB  tbo  Jadgment,  and  It  cannot  be 
relied  on  aa  authority  for  any  action  so  long 
as  it  l8  Buperaeded.  There  being  no  Judg- 
ment In  force  determining  that  the  Injunction 
V8B  Improperly  granted,  the  plalntUC  In  this 
case  at  the  time  of  the  trial  had  no  cause  of 
action  on  the  injunction  bond.  After  the 
trial  of  this  case,  this  court  decided  the  orig- 
inal action  brought  by  M.  A.  Miller  to  en- 
join the  cutting  of  the  timber,  and  held  that 
she  owned  the  land,  reversing  the  Judgment 
of  the  circuit  court  and  directing  that  the 
Injunction  should  be  perpetuated. 

Judgmoit  reversed,  and  cause  rMnanded 
for  further  proceedings  conBlstent  herewith. 


CARLEY  T.  OITDTT  tt  BLACKBURN. 
(Coart  of  Appeals  of  Kentucky.   Jan.  6,  1910.) 

1.  Warehousemen  (|  34»)— Duty  to  Piotect 
Stored  Pbopertt. 

Warehouaemen  are  not  insurers,  and  are 
only  bound  to  use  ordinary  care  to  protect  prop- 
erty committed  to  them. 

[Ed.  Note.— For  other  cases,  see  Warehouse- 
men, Cent.  Dig.  S  48 ;  Dec.  Dig.  |  24.*] 

2.  Warehousemen  d  8*)— Doty  to  Receive 
INTECTEO  Grain. 

Warehousemen  cannot  be  compelled  to  re- 
ceive into  their  elevator  wheat  infected  with 
weevil,  and  when  their  elevator  becomes  so  in- 
fected they  may  dose  it  for  disinfectiMi,  wheth- 
er they  are  public  or  private  warehousemen, 
and  to  such  end  may  require  all  wheat  to  be 
removed  by  the  owners  after  reawmable  notice 
to  do  so ;  and,  an  owner  of  wheat  having  failed 
to  remove  it  after  such  notice,  the  warehouse- 
men may  remove  It,  and  add  the  reasonable  cost 
of  doing  so  to  their  ston^  charges,  snd  are 
not  required  to  keep  the  elevator  open  indeS- 
nitely  for  such  person  after  all  grain  except  his 
has  been  removed. 

[Dd.  Note.— For  other  cases,  see  Warehouse- 
men, Dec.  Dig.  I  8.*] 

S.  Warebousemen  (I  24*)— Neglect  of  Stob- 

ED  Property — Liability. 

Ky.  St.  1  4794  (Russell's  St  S  2563).  pro- 
Tidtng  that  any  warehouseman  guilty  of  neg- 
lect, the  effect  of  which  Is  to  depreciate  prop- 
erty stored  in  a  warehouse  under  his  control, 
shall  be  held  responsible  as  at  common  law,  only 
contemplates  a  liability  for  neglect  in  dealing 
with  grain  deposited. 

[Dd.  Note.— For  other  cases,  see  Wareboase- 
men.  Dec;  Dig.  |  24.*] 

4.  Wauroubbhih  d  8*)— CoNSTSucnon  of 
Statute. 

The  provision  of  Ky.  St  |  4794  (Russell's 
St  I  25w),  requiring  notice  in  a  daily  news- 
paper npon  a  warehouseman's  discovery  that 
grain  in  his  elevator  is  becoming  out  of  condi- 
tion, only  applies  to  grain  that  is  not  stored  in 
a  separate  bin;  the  purpose  of  the  advertisement 
being  to  reach  the  owners  of  the  grain,  and  the 
owner  of  grain  stored  in  a  separate  bin  being 
known  to  the  warehouseman. 

[Ed.  Note.— For  other  cases*  sea  Warehouse- 
men, Dec  Dig.  i  &*} 

Appeal  from  Circuit  Court,  Scott  County. 
•  *^o  be  offlclally  r^rted." 

Action  by  Offatt  ft  BladAnm  against  Wil- 
liam J.  Carles.  Judgment  for  plalntUta,  and 
defendant  appeals.  Affirmed. 


W.  8.  Kelt^  and  Samuel  M.  WUson,  tar 
appellant  B.  M.  Lee,  for  appellee*. 

HOB80N,  J.  Offutt  ft  Blackborn  own  and 
operate  a  wheat  elevator  at  Oeoi^etowii. 
William  J.  Catley  owns  and  operates  a  flour 
mill  there.  On  July  20,  1906,  he  stored  with 
them  5,400  bushels  of  wheat  in  a  special  bin, 
by  which  it  was  kept  separate  from  otber 
wheat  and  then  executed  to  him  the  follow- 
ing writing: 

"Georgetown,  Ky.,  July  20, 190e. 

"Received  In  store  from  William  Carley 
flfty-four  hundred  bushels  wheat,  In  special 
bin,  which  we  will  d^ver  to  said  William 
Carley.  or  ordw,  npon  presentation  of  this 
receipt  properly  Indorsed,  on  paymmt  of 
charges.  This  property  Is  held  for  the  owner 
in  store  at  his  risk  as  to  flre  or  d^redatloik 
from  that  cause. 

"C,400  bushels.        Offutt  ft  Blackburn. 

"Agreed  rate  of  charges:  One  month  or 
fraction  thereof,  1  <;  8  months,  per  month 
per  bushel,  1  ^;  aftw  3  monttis  oc  traction 
thereof,  per  mo.,  %  4.'* 

They  bad  in  the  elevator  a  large  quantity 
of  wbeat  of  their  own.  In  ttw  early  sprlns 
of  1007  they  discovered  weevil  In  some  of 
their  wheat.  The  vsoal  way  of  getUug  wee- 
vil oat  of  wheat  is  to  run  it  through  a  fsn 
and  blow  them  out ;  but  'wbm  tills  Is  done 
they  get  Into  the  building  and  are  llaUe  to 
get  into  other  wheat  in  It  So  Offutt  ft  Black- 
bum  at  once  notified  Carley  that  they  had 
discovered  weevil  In  their  wheat,  snd  re- 
qnested  him  to  take  his  wheat  out  of  the 
elevator  before  It  became  Infected.  It  was 
customary  to  move  all  the  wbeat  In  the  ele- 
vator at  stated  times,  and  they  desired  to 
give  bim  the  <H>Portanl^  to  take  his  wheat 
oat  before  it  was  moved  again,  ao  that  tber» 
would  be  lees  danger  of  loss.  He  had  the 
same  trouble  at  his  mill.  It  was  a  bad  year 
for  weevil,  and  he  declined  to  take  the  wheat 
out,  InslBtlng  that  they  should  keep  It,  as 
wheat  was  then  down  and  he  could  not  sell 
it  for  the  ivlce  he  asked.  A  numtb  or  so* 
after  this  th^  found  that  the  weevil  had 
gotten  into  his  wheat  and  so  notified  him. 
lie  then  requested  them  to  bUng  him  a  sam- 
ple of  his  wheat,  which  was  done^  and  after 
he  looked  at  the  samide  he  still  refused  to 
take  his  wheat  out,  saying  it  was  not  hart 
much.  Th^  did  the  best  they  could  with 
the  wheat,  and,  he  still  refaaing  to  move  It, 
they  finally  ran  It  out  Into  a  warehouse^  and 
brou^t  this  suit  against  hioi,  asking  the 
court  to  make  the  proper  orders  for  their  pro- 
tection. An  agreemoit  was  thai  made  1^ 
which  the  wheat  was  sold,  and  the  rights 
of  the  parties  were  to  be  litigated  in  Uie  ac- 
tion. ITiere  was  a  loss  of  something  over 
$2,000  on  the  wheat;  and  by  hla  answer, 
which  he  made  a  counterdalm,  Carley  sooght 
to  bold  Offatt  ft  Bladcbum  liable  for  tiie  in* 
Jury  done  to  the  wbeat  1^  the  weevil. 


'For  etlitr  easts  sm  ssb*  topla  sad  ssntloa  MUHBBB  Is  Dec.  *  An.  Diss,  un  to  data,  ft  Rspwtsr  ladsasa 
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Then  was  mum  conflict  In  tbe  tetOmgnxy 
on  the  final  trial.  Tbe  evidence  for  Garl^ 
tanded  to  shoT  that  Offutt  ft  Bladibiini  did 
not  give  him  nottoe  of  the  ooodltkm  of  the 
wiheAt,  and  that  th^  did  not  ezadae  ordi* 
nary  care  In  tatdng  care  of  it;  bnt  the 
weight  of  tbe  evidence  ehowB  the  fact*  aa 
nbore  stated.  The  court  Inatmcted  the  Jury 
In  substance:  (1)  That  th«y  should  find  fw 
tbe  plalntlffa  the  amount  of  storage  due  them 
nndor  the  contract,  and  If  It  was  neceasaiy  to 
ranore  the  wheat  from  the  elevator,  and 
they  gave  Garl^  notice  to  remo\'e  his  wheat, 
and  he  refused  to  remove  it  in  a  reasonable 
time,  the  Jury  should  also  allow  (Mfntt  ft 
Blackburn  the  reasonable  expenses  ttaejr  in- 
curred in  removing  the  wheat;  (2)  that  If 
Offutt  ft  Bla<Mum  negligently  stored  or  han- 
dled the  wheat,  so  that  It  became  Infected 
with  weevil,  they  should  And  for  Cari^  on 
his  counterclaim  the  difference  between  the 
market  value  of  the  wheat  as  delivered  to 
them  and  aa  injured  by  the  weevil ;  (B)  that 
th^  should  olbet  ftuAt  findings  under  1  ana 
2,  and  find  a  verdict  for  the  par^  who  was 
entitled  to  the  difference;  (4)  that  the  platn- 
tUto  were  bound  to  use  such  care  as  an  ordi- 
narily careful  and  prudent  pencm  engaged  In 
the  business  ot  war^onsemau  would  nee  un- 
der the  drcnmstances,  and  that  the  failure 
to  use  such  care  was  negligence.  Under 
these  instructloos  the  Jury  found  for  Offutt 
ft  Bladibum,  and  Oarley  appeals; 

It  Is  Insisted  for  appelant  that  Offutt  ft 
Blackburn  woe  public  warehousonen ;  that 
as  sndi  they  were  bound  to  rective  all  grain 
that  was  toidered  them,  and  that  if  Gaiiey 
had  taken  his  wheat  out  of  the  levator,  be 
could  have  required  them  Immediately  to  re- 
ceive  it  bade;  ud  tliat  therefore  he  was 
undw  no  oMll^tion  to  take  the  wheat  out  <tf 
the  elerator  when  notified  to  do  so.  It  Is  In- 
sisted for  Offutt  ft  Blatftbum  tliat  they  wore 
private  wareltonsemen ;  that  by  the  written 
contract  they  agreed  to  put  Cadey's  wheat 
In  a  qiecial  bin  and  keep  It  at  so  much  a 
month,  and  Uut  Uier^ore  they  could  termi- 
nate tbe  arrangement  at  any  time  on  a 
month's  notice.  We  do  not  find  it  necessary 
to  determine  whether  Offutt  ft  Blackburn 
were  public  or  private  warehousemoL  In 
either  eroit  tbey  were  not  Insurers.  They 
were  only  bound  to  use  ordinary  care  to  pro- 
tect the  im^MTty  cnnmltted  to  tbtm.  They 
were  not  responsible  for  an  Injury  to  the 
pn^erty  whitdi  could  not  be  guarded  against 
bV  ordinary  care.  Macklin  t.  Fnader,  0  Bush. 
8 ;  80  Am.  ft  Eng.  Encyc.  40,  and  cases  dted ; 
American  Brewing  Ass'n  v.  l^bot,  141  Mo. 
874k  42  8.  W.  679,  64  Am.  St  Beik  Thus 
It  has  bem  btid  that  If  the  contente  of  bar- 
rds  8t<ned  In  a  warehouse  has  been  dimin- 
ished by  leakage,  the  warefaoussman  Is  not 
liable  unless  It  Is  shown  ttuit  the  loss  was 
due  to  his  negligence  (Taussig  v.  Bode.  184 
Cal.  260,  66  Pac.  259.  M  L.  R.  A.  774.  86  Am. 
6t  Rep.  200).  and  that  he  Is  not  liable  for 
lB|ai7  from  rats,  when  be  has  taken  the 


prcqper  precautimiB  to  prevent  it  C^iylor  t. 
Becrlst  2  Disney.  299). 

Oarlcg's  wheat  was  not  mixed  with  other 
Wheat  in  the  levator.  It  was  fcc^  sq^arate. 
Whoi  It  was  dlscowed  that  weevil  had 
made  Its  anpearance  in  the  elevator.  It  was 
incumbent  on  the  ownos  to  use  ordinary  care 
to  oadlcate  the  trouble  and  to  prevent  Itt 
bein^  communicated  to  Carley's  wheat;  but 
wliai  he  allowed  bis  wheat  to  ranain  In  the 
elevator  after  th^  had  used  all  the  precau- 
tions th^  could  and  had  notified  him  of  the 
trouble,  thus  giving  him  an  o[q;>ortanlty  to 
jwnove  his  wheat  from  the  danger,  he  can- 
not cranidaln  unless  th«y  after  thla  fiilled  to 
use  sadi  care  for  ita  protection  as  may  be 
expected  ot  a  person  of  ordinary  prudence 
under  tbe  circumstances:  If  he  had  then 
withdrawn  his  wheat  from  tbe  levator,  the 
proof  is  dear  that  he  would  have  sustained 
no  substantial  loss.  The  loss  whldi  followed 
waa  due  to  his  rtfnsat  to  remove  his  wheat 
intisttng  that  he  had  the  right  to  allow  it  to 
remain  and  reanire  Offutt  ft  Blackburn  to 
furnish  him  as  good  wheat  when  demanded 
as  he  had  put  In  the  elevator.  The  written 
contract  which  they  made  with  him  aimply 
bound  them  to  keep  the  wheat  in  store  In  a 
apedal  bin  and  dellvtf  It  to  Mm  en  demand. 
The  law  added  to  the  written  contract  tbe 
Implied  undertaking  that  they  would  nae  or- 
dinary care  In  keeping  It  and  deliver  It  to 
him  in  such  a  condition  as  It  would  be  If 
kept  with  ordinary  care.  The  law  did  not 
make  them  Insnrers  that  the  wheat  would  re- 
main in  the  condition  in  which  It  was  deliv- 
ered to  them,  or  that  no  weevil  or  other  ver- 
min would  get  into  it  There  is  no  question 
in  this  case  about  a  limitation  of  their  com- 
mon-law liability.  Tbelr  common-law  liabil- 
ity was  simply  to  use  ordinary  care  In  keep- 
ing the  wheat  If  Carley  had  withdrawn  bis 
wheat  from  the  elevator  after  It  became  in- 
fected with  weevil  and  before  It  was  Injured, 
he  could  not  have  required  them  to  receive 
tt  back  from  him.  for  he  could  not  have  re- 
quired them  to  receive  Into  the  elevator  In- 
fected wheat;  and  when  their  elevator  be- 
came infected  with  weevil,  they  had  tbe  right 
to  close  It,  whether  they  were  public  or  pri- 
vate warehousemen,  so  as  to  disinfect  It  for 
In  Its  Infected  condition  It  was  not  flt  to  be 
used  for  tbe  purpose  for  which  It  was  Intend- 
ed. To  this  end  they  had  the  right  to  re- 
quire all  wheat  In  It  to  be  removed  by  the 
owners  after  reasonable  notice  to  do  so,  and 
when  Carl^  failed  to  remove  his  wheat  th^ 
had  the  rl^t  to  remove  it  and  add  the  rea- 
sonable cost  of  doing  so  to  their  storage 
charges.  Th^  could  not  properly  put  other 
wheat  Into  It  when  thus  Infected ;  and  when 
all  the  wheat  except  his  was  removed.  Car- 
ley  could  not  require  them  to  keep  the  ele- 
vator open  for  him  indefinitely.  The  com- 
mon law  attaches  no  such  liability  to  a  ware- 
houseman's contract  Like  other  contracto 
for  an  indefinite  time,  tlie  contract  of  a  wsre> 
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houseman  may  be  terminated  by  him  on  rea- 
sunable  notice,  end  a  public  warebooseman, 
no  less  than  a  private  on^  may  cIom  his 
warehouse  to  all. 

Section  47H  Ey.  SL  (Russell's  St.  S  2S63), 
only  contemplates  a  liability  for  neglect  on 
the  part  of  the  warehoueemen  In  cases  like 
this.  Among  other  things  that  section  pro- 
vides: "Any  warehouseman,  guilty  of  any  act 
of  neglect  the  effect  of  which  is  to  d^reclate 
property  stored  In  a  warehouse  under  his 
control,  shall  be  held  responsible  as  at  com- 
mon law."  The  previous  part  of  the  section, 
as  to  notice  in  a  dally  paper  If  the  grain  t>e- 
i?omes  out  of  condition,  only  applies  to  grain 
that  Is  not  stored  in  a  separate  bin.  The 
purpose  of  the  advertisement  Is  to  reach  the 
owners  of  the  grain ;  but  when  the  grain  Is 
stored  In  a  separate  bin,  and  the  owner  Is 
known,  as  In  this  case,  this  part  of  the  sec- 
tion has  no  application. 

There  was  no  substantial  error  In  the  ad- 
mission of  evidence,  the  case  was  fairly  sub- 
mitted to  the  jury  by  the  Instructions,  and 
the  great  weight  of  the  testimony  sustains 
their  verdict.  On  the  whole  case,  we  see  no 
reason  for  disturbing  the  judgment. 

Judgment  affirmed. 


MON'EIT.  Superintendent  of  Schools,  t.  BEARD 
it  MABSHALIi. 

(Court  of  Appeals  of  Kentucky.   Dec  IT,  1900.) 

1.  DiBTBICT  AND  PbOBKCUTIKG  ATTOHNBTS 
(5  5»)  —  COMPCNSATIOK  —  ADDITIONAt.  COM- 
PENSATION—RiOHT  —  PBOBBouTma  Actions 
70B  COUHTT. 

Ky.  St.  fi  127  (Russell's  St.  I  4750),  re- 
quires a  county  attorney  to  attend  to  the  pros- 
ecution of  ait  cases  in  his  county  in  which  the 
commonwealth  or  county  is  interested,  and,  when 
required,  to  institute  and  conduct  all  actions  in 
which  the  county  is  Interested,  and  requires 
him  to  attend  the  circuit  courts,  and  aid  the 
commonwealth's  attorney  in  all  prosecutions 
therein,  and  in  the  absence  of  a  conmionwealth's 
attorney  to  attend  to  all  commonwealth  busi- 
ness. Const  I  161,  provides  that  the  compen- 
sation of  county  officers  shall  not  be  changed 
during  their  term  of  ofBce.  A  county  school  sn- 
perintendent  contracted  with  the  county  attorney 
and  another  attorney  to  sue  a  publistiing  com- 
pany for  breach  of  a  bonci,  given  under  sections 
4424,  4423,  Kv.  St.  1908,  as  a  condition  prece- 
dent to  the  adoption  of  its  publications  in  the 
county  schools;  the  contract  providing  that  the 
attorneys  should  receive  one-half  of  the  recovery 
as  compensation  for  their  services.  A  recovery 
was  had.  but  the  county  attorney's  term  of  office 
had  expired  when  the  suit  was  prosecuted  on  ap- 
peal. Held,  that  the  county  attorney  was  bound 
to  prosecute  civil  actions  in  which  the  county 
was  intfrested,  as  well  as  criminal  actions  on 
behalf  of  the  commonwealth,  without  additional 
compensatiou,  and  the  contract  for  compensation 
was  unenforceable  so  £ar  as  his  services  were 
performed  while  be  was  county  attorney,  but 
that  he  was  entitled  to  reasonable  remnneration 
for  services  after  his  term  expired. 

[E!d.  Note.— For  other  cases,  see  IMstrlct  and 
Prosecuting  Attorneys,  Cent  Dig.  U  18-25: 
Dec  Dig.  I  5.»] 


2.  SOBOOLS  AlTD  SOHOOL  DUTMICTS  Q  48*)  — 
OmCEBB— AUTHOBITT  OF  COUHTT  SUFEBIH- 
TENHENT— EKPLOTICBNT  0»  OOtJRSEI.. 

The  county  superintendent  could,  in  the  ex- 
ercise of  reasonaUe  discretion,  employ  addition- 
al counsel  to  asslBt  the  county  attorney  in  pros- 
ecuting the  action,  if  th^r  sendees  were  rea- 

s<mably  necessary,  and  pay  them  a  reasonable 

fee  therefor. 

[Ed.  Note.— EV>r  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  %  107;  Dm:.  Dig. 
1  4&*] 

Appeal  from  Circuit  Court,  Shelby  Goonty. 

*To  be  officially  reported." 

Action  by  G.  M.  Money,  Superintendent 
of  Schools,  against  Beard  &  Mar^all.  From 
a  Judgment  for  defendants,  plaintiff  appeals. 
Reversed  and  remanded,  with  directions. 

Cha&  H.  Morris  mnd  Pickett  &  Barrlck- 
man.  toe  appellaqb  Gilbert  &  Gilbert,  J.  O. 
Beckham  &  Son,  P.  j.  Beard,  and  Beard  & 
Marshall,  for  awellees. 

BARKER,  J.  IL  A.  Burbm,  a  former  sn- 
perlatendoit  of  the  common  schools  of  Shel- 
by county,  entered  Into  a  written  contract 
with  Beard  ft  Marshall,  a  firm  of  lawrers, 
bv  which  he  agreed  to  pay  them  as  a  fee 
a  earn  equal  to  60  per  cent  of  whaterer 
sums  mli^t  be  collected  by  two  contemplat- 
ed lawsalts  on  the  two  sqiarate  bonds  that 
had  been  executed  by  certain  bocdc  publish- 
ers as  required  by  section  4^.  Ky.  St 
1908.  This  section  provides,  among  other 
things,  as  follows:  ""Wheaenr  any  pub- 
lisher or  peffson  selling  text-books,  who  de- 
sire to  have  his  UuMmxHu  adopted  In  the 
common  schools  In  any  county  in  this  state, 
shall  file  In  the  office  of  the  SupwlntendeBt 
of  Public  Instruction  a  sample  of  eacb  of 
the  text-books  Intended  fw  adoption,  togeth- 
er with  the  lowest  retail  list  price  at  which 
the  same  shall  be  sold  to  the  patrons  and 
pupils  of  any  county  In  which  the  same  may 
be  adopted,  and  shall  oceeute  bond  before 
the  ex  officio  members  of  the  State  Board 
of  Education  In  the  sum  of  ten  tbousand 
dollars,  with  good  security  resident  In  this 
state.  It  shall  be  the  duty  of  tiie  said  Board 
of  Education  to  accept  and  file  said  bond 
In  the  office  of  the  Superintendent  of  Pub- 
lic Instruction,"  etc.  By  section  4423.  It  la 
provided,  among  other  things:  "It  shall  be 
the  duty  of  the  county  superlntendoit  to 
make  and  keep  a  record  of  the  adc^tion  of 
text-books,  and  to  see  that  tlie  adopted  list 
of  text-books  is  established  and  maintained 
in  all  the  public  schools  in  the  county;  and 
It  shall  be  the  further  doty  of  the  county 
superlntradent  to  file  and  Keep  In  his  office 
the  copy  of  the  bond  of  any  publisher  or 
person  selling  text-bo(As  b^ore  tbe  ex  of- 
ficio members  of  the  State  Board  of  Educa- 
tion, and  forwarded  to  him  1^  the  Super- 
intendent of  Public  Instruction;  and  wh«i 
any  of  the  books  named  in  said  txmd  shall 
be  adopted  for  use  In  bis  county,  and  there 


•For  ether  sasss  sss  sams  toplo  and  ssetfon  NUUBBB  la  Dso.  A  Am.  Sffs.  IMff  te  daH  *  B«portar  msaas 


Digitized  by 


Google 


XONET     BEARD  &  MARSHALL. 


283 


Is  a  breach  of,  or  a  failure  to  Twmpl;  with, 
any  of  the  provisions  of  tbe  bond  In  his 
county  by  tbe  parties  execntlng  the  same, 
he  shall  bring  suit  In  the  circuit  court  of  his 
coanty  for  a  forfeiture  of  said  bond,  and 
any  money  recovered  thereon,  after  paying 
the  cost  of  proceedings,  shall  be  covered  In- 
to the  school  fund  of  the  county." 

The  agreement  between  the  superintend- 
ent and  the  attorneys  Is  as  follows:  "This 
agreement,  made  this  January  10,  1904,  by 
and  between  R.  A.  Burton,  superintendent 
of  common  schools  of  Shelby  county.  Ken- 
tucky, of  the  first  part,  and  Beard  &  Mar- 
shall, attorneys  at  law,  of  Shelby  county, 
of  llie  seccmd  part,  wltnesseth:  That  said 
first  party  has  this  day  employed  second 
party  to  prosecute  a  suit  In  the  Shelby  cir- 
cuit court  and  Court  of  Appeals  against  May- 
□ard'Merrlll  Company  and  Glnn  &  Company 
on  their  respective  bonds  executed  by  them 
to  the  commonwealth  of  Kentucky  to  re- 
cover damages  for  the  violation  of  the  terms 
of  their  bond;  and  said  second  parties  are 
to  perform  all  of  said  services  as  attorneys 
In  bringing  and  prosecuting  said  suit,  or 
bare  same  done,  and  are  to  receive  as  at- 
torneys aforesaid  a  sum  equal  to  50%  of 
wbatev^  sum  may  be  finally  recovered  In 
each  case,  and  this  sum  shall  be  in  full 
for  all  their  services.  They  are  to  charge 
notning  if  nothing  is  recovered.  [Signed] 
R.  A.  Barton,  Supt.  Common  Schools,  Shel- 
by County.    Beard  &  Marshall." 

Under  this  contract  the  attorneys  named 
therein  brought  two  suits  In  tbe  name  of 
the  commonwealth,  one  against  Glnn  &  Co. 
and  the  other  against  the  Maynard-MerrlH 
Company,  to  recover  the  penalty  of  $10,- 
OUO  for  allied  breaches  of  the  bonds  en- 
tered Into  by  them  with  the  commonwealth. 
Tbe  suit  against  the  Maynard-Merrlll  Com- 
pany was  unsuccessful,  but  In  the  case  of 
Commonwealth  v.  Glnn  &  Co.,  a  Judgment 
was  recovered  for  tbe  sum  of  910,000,  with 
Interest  and  costs  added,  and  this  sum  the 
attorneys  collected.  They  paid  over  to  the 
commonwealth  one-half  of  the  amount  col-< 
lected  and  retained  50  per  cent  as  their  fee 
under  the  contract  In  the  meantime  R.  A. 
Burton's  term  of  office  as  superintendent 
-expired,  and  be  was  succeeded  hy  the  appel- 
lant, G.  M.  Honey,  who  refused  to  recog- 
nise tbe  validity  of  tbe  contract  made  by| 
tilB  predecessor,  and  Instituted  thla  action 
to  reraver  from  tbe  attorneys  tbe  money  re- 
tained by  them  as  a  fee  for  their  services. 
At  tbe  time  tbe  contract  was  entwed  into 
It  la  admitted  that  G.  C.  BfarabaU  was  hold- 
ing tbe  office  of  county  attorney  of  Shelby 
-county;  that  pending  tbe  litigation  his  term 

office  expired,  and  be  was  succeeded  by 
George  PkJcett,  wbo  in  part  represents  tbe 
anielbuit  in  this  action.  During  the  time 
tbe  case  was  being  prosecuted  throu^  the 
Court  of  Appeals,  it  Is  conceded  that  Vat- 
•ball  was  not-  eomity  attorn  v.   The  qoM- 


tlon  arising  upon  the  record  under  these 
circumstances  Is  whether  the  written  con- 
tract under  which  the  appellees  hold  one- 
half  tbe  sum  collected  on  the  Judgment  from 
Glnn  &  Co.  Is  or  Is  not  void. 

We  are  of  opinion  that  It  was  the  duty  of 
C.  C.  Marshall  as  county  attorney  to  prose- 
cute the  action  against  Glnn  &  Co.  without 
any  additional  remuneration  to  his  regular 
salary  as  county  attorney;  and,  this  be- 
ing true,  It  was  not  competent  for  the  su- 
p^nt«ident  of  county  schools  to  make  tbe 
contract  with  him  which  Is  involved  herein. 
SecUon  127,  Ky.  St  (RusseU's  St  |  47S0>, 
defines  the  duties  of  county  attorneys  In 
this  commonwealth  as  follows:  "He  shall 
attend  to  the  prosecution  of  all  cases  In  bis 
county  in  which  the  commonwealth  or  the 
county  Is  Interested;  and,  when  so  direct- 
ed by  the  county  or  fiscal  court,  institute 
or  defend,  and  conduct  actions,  motions  and 
proceedings  of  every  description,  before  any 
of  the  courts  of  this  commonwealth  In  which 
the  county  is  Int^eeted,  and  shall  in  no  in- 
stance take  a  fee  or  act  as  counsel  In  any 
case  In  opposition  to  tbe  Interests  of  the 
county.  He  shall  also  attend  tbe  circuit 
courts  held  In  his  county,  and  aid  the  com- 
monwealth's attorney  in  all  prosecutions 
therein,  and  in  the  absence  of  an  acting  com- 
monwealth's attorney,  he  shall  attend  to  all 
commonwealth's  businesa  in  said  courts." 

It  Is  said  In  the  briefs  for  appellees  that 
tbe  above  section  of  the  statutes  relates  alone 
to  criminal  cases  in  which  tbe  commonwealth 
Is  Interested ;  but  this  is  not  correct  It  will 
be  observed  that  the  first  part  of  the  section 
provides  that  he  (county  attorney)  shall  at- 
tead  to  the  prosecution  of  all  cases  In  bis 
county  in  which  the  commonwealth  or  the 
county  is  Interested ;  and  by  tbe  latter  part 
It  is  provided  that  be  shall  also  attend  tbe 
drcnit  courts  held  In  his  county  and  aid  the 
commonwealth's  attorney  iu  all  prosecutlona 
therein,  etc.  Clearly  the  first  part  of  the  sec- 
tlon  applies  to  civil  as  wtil  as  criminal  mat- 
ters ;  and  the  fact  that  the  language  la  that 
"be  aball  attoid  to  tbe  prosecution  of  all 
cases  In  bis  county  In  which  the  common- 
wealth or  the  county  la  Interested"  of  Itself 
shows  tbat  civil  matters  are  Intoided,  as  the 
county  aa  such  la  not  interested  in  criminal 
matters.  The  queBtUm  we  bave  bere  arose 
In  the  case  of  Coulter,  Auditor,  t.  Denny,  67 
S.  W.  ^,  23  Ky.  Law  R^.  1619.  In  that  case 
a  county  attorney  had  been  anployed  by  tbe 
Attorney  General  to  assist  an  Auditor's  agent 
In  a  fiscal  matter,  and  afterwards  sought  by 
mandamus  to  require  the  Auditor  to  issue  a 
warrant  for  bla  pay  fer  this  service.  Upon 
appeal  we  held  that  under  section  127,  Ky. 
St,  It  was  tbe  duty  of  Ibe  county  attorney 
to  attend  to  tbia  matter  because  tbe  state  was 
Interested  In  it  In  the  (pinion  It  la  said: 
"As  It  was  tne  duty  ol  the  Auditor's  agent  to 
Institute  the  proceeding  against  CSectl,  and  tbe 
duty  of  the  county  attonMr  ut  tbat  ooiinly 
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to  have  prosecuted  It,  It  follows  tbat  It  was 
Dot  the  duty  of  the  Attorney  O^iMral  under 
section  lis  to  represent  the  oommonwealtli 
In  the  Boyle  county  court,  nor  was  It  one  of 
the  actions  which  be  was  authorized  to  Insti- 
tute and  employ  an  attorney  to  assist  In  tta 
prosecution  under  section  114." 

In  the  case  of  D.  C  Heath  &  Ca  t.  Com- 
monwealth, 129  Ey.  836,  113  S.  W.  68,  a  coun- 
ty superintendent  of  schools  instituted  an 
action  similar  to  the  one  iurolved  here,  and 
obtained  a  Judgment  for  the  sum  of  ¥10,000. 
Afterwards  he  compromised  the  Judgment  for 
$i^200,  and  took  the  note  of  the  publishers  In 
payment  of  the  compromise.  A  subsequHit 
8up«rlntendeDt  filed  salt  to  collect  the  whole 
Judgment,  and  anumg  other  defenses  the  de- 
fendants xAeaded  the  compromise  and  also 
the  pmdency  of  ft  suit  on  tbe  note  for  92,200. 
After  tbe  actlw  to  enforce  the  ftill  amount 
of  tbe  Judgment  had  progressed  to  some  ex- 
tent, the  superintendent  undertook  to  dismiss 
It  over  the  objection  of  the  county  attorney, 
and  tbe  circuit  Jndge  sustained  tbo  county 
attorney  against  tbe  superintendent,  with 
tbe  result  tbat  tbe  state  recovered  the  full 
Judgment  of  $10,000:  In  tbe  opinion  dellTered 
In  that  case  we  held  that  the  commonwealth 
was  tbe  real  party  In  Interest,  and  tbat  the 
superintendent  was  only  a  nominal  party, 
and  that  the  county  attorney  bad  a  right  to 
enforce  the  Judgment  and  to  resist  the  at- 
tempts of  the  superintendent  to  dismiss  the 
ca8&  Tbe  opinion,  therefore,  settles  conclu- 
alTely  that  in  an  action  such  as  the  one  we 
are  discussing  the  commonwealth  Is  the  real 
party  in  interest,  and  it  Is  the  duty  of  the 
county  attorney  to  prosecute  such  actions; 
and,  this  being  true,  he  cannot,  under  section 
161  of  the  Constltntlon,  receive  additional 
salary  for  discharging  the  duties  imposed 
upon  him  by  the  statute. 

It  results,  therefore,  that  the  written  con- 
tract by  which  tbe  county  attom^  was  em- 
ployed In  the  action  against  Glnn  &  Co.  was 
Told.  But  It  does  not  follow  tbat  the  other 
attorneys  employed  were  not  entitled  to  pay 
for  their  services,  although  the  county  attor- 
ney could  not  be  paid  for  his.  We  thlnlc  the 
superintendent.  In  the  exercise  of  a  reason- 
able Judgment,  had  tbe  right  to  employ  ad- 
ditional counsel.  If  their  services  were  neces- 
sary under  the  exigencies  of  the  case,  and  to 
pay  them  a  reasonable  fee  for  their  services. 
Undoubtedly  the  record  shows  timt  the  coun- 
sel other  than  the  county  attorney  rendered 
able  and  valuable  assistance  in  the  prosecu- 
tion of  the  case,  and  the  state  received  the 
benefit  of  their  labor.  They  should,  there- 
fore, be  paid  whatever  Is  reasonable  for  these 
services.  We  are  also  of  opinion  that  C.  C. 
Marshall  Is  entitled  to  remuneration  for  his 
services  rendered  after  his  term  of  office  as 
county  attorney  expired. 

For  these  reasons,  the  Judgment  of  the 


lower  court,  -ui^olding  ttio  validity  of  flie 
contract  between  the  superintendent  and  the 
attorneys,  is  reversed,  with  directions  that, 
when  the  case  returns  to  the  circuit  court, 
tbe  [headings  be  antended  so  as  to  pr(^>erly 
present  the  issues  indicated  in  this  i^tnion. 


COMMONWEALTH,  for  Use  of  WADE'S 

ADM'B,  V.  BEAUCHAMP  et  al. 
(Court  of  Appeals  of  Kentucky.   Jan.  20,  19ia) 

Counties  (S  192*>— Fiscai.  Coubt— Obdebino 
Levt  of  tax— Repealino  Osubb. 

The  fiscal  court  of  a  county  in  ordering  the 
levy  of  a  tax  to  pay  a  jodginent  of  a  bank 
against  the  county  acts  in  a  legislative  capacity, 
rather  than  a  judicial  capacity,  and  so  may,  at 
a  snbsequent  term,  repeal  aucfa  order,  where  no 
rights  have  become  vested  by  virtue  ot  such 
order;  as  is  the  case  where  the  tuink  having 
also  recovered  Judgment  for  the  amount  of  the 
debt  of  the  county  to  it,  against  a  tax  collector 
for  his  failure  to  collect  a  tax  previously  levied 
to  pay  the  bank,  such  collector  paid  the  Jad^ 
meat  but  not  till  after  such  repeal  of  such  order» 
and  therefore  not  In  reliance  on  Its  validity. 

[Ed.  Note.— For  other  cases,  see  Countleau 
Cent.  Dig.  8  305 ;  Dec.  Dig.  |  1«2.»1 

Appeal  from  Circuit  Court,  Taylor  Coonty. 

**To  t>e  officially  reported." 

Action  by  the  Commonwealth,  for  tbe  use 
of  D.  S.  Wade's  administrator,  against  H.  N. 
Beanchamp  and  others.  Judgment  for  de- 
fendants. Plaintiff  appeals.  Affirmed. 

W.  M.  JadtBon,  James  Oamett;  and  W.  W. 
Jones,  for  appellant  B.  A.  Rice,  for  appeU 
lees. 

CLAY,  C.  The  Bank  of  Columbia  obtain- 
ed a  judgment  In  the  Taylor  circuit  court 
against  the  county  of  Taylor  for  tbe  sum  of 
|4,000,  and  Interest  at  the  rate  of  6  per  cmt 
per  annum  from  the  29th  day  of  March,  1894, 
until  paid.  Afterwards  It  moved  tbe  flsca) 
court  to  make  a  levy  to  pay  the  Judgment 
This  tbe  fiscal  court  declined  to  do.  There- 
upon the  bank  Instituted  an  action  against 
the  members  of  that  court  to  compel  them  to 
make  the  levy.  The  court  below  refused  to 
require  the  fiscal  court  to  make  the  levy 
prayed  for.  From  that  judgment  the  bank 
prosecuted  an  appeal  to  this  court  The 
judgment  was  reversed,  with  directions  to 
the  lower  court  to  require  the  members  of 
the  fiscal  court  to  make  the  levy.  Bank  of 
Columbia  V.  Taylor  County,  112  Ky.  243,  Co 
S.  W.  451,  23  Kj.  Law  Rep.  1483.  Upon  tbe 
return  of  the  case  judgment  was  entered  in 
pursuance  to  the  mandate. 

On  April  3,  1903,  the  fiscal  court  made  a 
levy  of  00  cents  on  each  flOO  In  value  of  all 
property  subject  to  taxation  In  the  county, 
and  appointed  W.  B.  Trotter  to  collect  the 
same.  Trotter  failed  to  qualify  and  assume 
the  duties  of  the  office.  At  that  time,  and 
for  several  years  prior  thereto,  there  waa  no- 
sherifT  In  Taylor  county.  The  office  being  va- 
cant, the  duties  were  performed  from  time  to- 
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tlnw  bj  eollectora  appointed  for  tbst  pnr- 
pon.  On  January  IS,  1902,  D.  S.  Wade  was 
sMwlnted  collector  of  both  state  and  ccmntT 
taxes;  He  accepted  the  appcrfntment  and 
^nallfled  by  taking  tbe  oatb  of  office  and  txe- 
cating  the  bcmds  required  by  law,  with  J.  N. 
Tumw  and  Henrj  B.  Turner  as  bis  suretlea 
•on  both  bonds.  After  tbe  levy  of  tbe  tax 
the  fiscal  court,  tbe  bank  notified  the  collect- 
or, D.  S.  Wade,  thereof,  and  donanded  that 
he  proceed  at  once  to  collect  the  tax  and  pay 
It  over  in  satlafactlon  of  the  Judgment  This 
he  failed  and  refused  to  do,  and  no  part  of 
the  levy  waa  ever  collected,  or  paid  to  the 
bank.  The  bank  then  Instituted  an  action 
against  tiie  collector  on  bis  bond,  for  ttie  pur- 
pose of  recovering  lodgment  against  him  and 
his  anretlea  for  tbe  payment  of  its  debt,  in- 
terest, and  costs.  Tlie  court  below  decided  In 
favor  of  Wade  and  his  sureties.  On  appeal 
to  this  court  tbe  action  was  revived  in  the 
name  <tf  Wade's  administrator.  Wade  being 
th«i  dead,  and  the  Judgment  was  reversed 
and  cause  remanded  with  directions  to  enter 
Judgment  against  Wade's  administrator  and 
his  sureties  in  favor  of  the  bank.  Common- 
wealth, for  Use.  etc..  v.  Wade's  Adm'r,  126 
Ky.  701. 101  S.  W.  065,  31  Ky.  Law  Bep.  1185. 

On  April  11, 1008,  the  fiscal  court  of  Taylor 
county  levied  a  tax  of  20  cents  on  each  flOO 
of  taxable  property  In  the  county  for  the  pur^ 
pose  of  paying  a  portion  of  the  Judgment  in 
favor  of  the  bank.  H.  N.  Beauchamp  was 
appointed  tax  collector  for  the  connty  on  Au- 
gust 26,  1008.  He  accepted  the  appointment 
and  qualified  by  executing  bond  on  September 
10;  1008.  He  proceeded  immediately  to  col- 
lect the  tax,  and  succeeded  in  collecting  about 
PSOO.  On  Octoba  8, 1006,  the  fiscal  court  en- 
tered an  ordor  setting  aside  tbe  order  of 
April  U,  1008,  levying  the  20  cents'  tax.  In 
this  order  H.  N.  Beauchamp  was  directed  to 
take  no  further  s^is  towards  the  collection 
of  tbe  tax  and  to  pay  back  to  Ukoee  from 
wbom  he  had  made  collections  the  amounts 
rec^yed  from  them.  On  October  10,  1008, 
Wadeli  administrator  paid  to  the  bank  a  por- 
tion of  its  judgment  On  November  28,  100^ 
be  paid  the  balance  of  the  Judgment  On 
March  12, 100^  he  obtained  an  asiedgnment  of 
the  Judgment  from  the  bank.  After  payment 
of  tbe  Judgment  Wade's  administrator  de- 
manded of  Beauchamp  that  he  proceed  to  col- 
lect the  tax  levied  by  the  ordw  of  April  11, 
IDOa  This  be  refused  to  do.  Thereupon  the 
commonwealth,  tor  the  use  of  Wade's  admin- 
istrate. Instituted  thta  action  against  Beau- 
<9iamp  and  his  sureties  for  the  purpose  of 
recovering  Judgment  against  them  on  tbe 
ground  of  Beaach amp's  failure  to  perform  his 
dotiea.  Among  ottter  defenses  which  It  will 
be  unneceaury  to  set  up,  Beauchamp  pleaded 
that  tbe  order  of  April  11, 1006,  was  set  aside 
and  rescinded  hj  the  order  of  October  8, 1006. 
and  that  he  was  thereby  absolved  from  any 


tnzttaer  duty  In  the  matter.  At  the  nme 
time  he  made  Taylor  county  a  party  defend- 
ant and  by  proper  pleading  asked  Judgment 
over  against  it  In  case  he  was  required  to 
pay  Wade's  administrator.  The  Judgment  be- 
lov  was  in  favor  of  Beandiamp  and  his 
sureties.  From  that  Judgment  this  appeal  is 
prosecuted. 

Tbe  only  question  which  we  deem  it  neces- 
suT  to  consider  is  the  power  of  tbe  fiscal 
court,  at  a  subsequent  term,  to  set  aside  and 
rescind  tbe  order  of  April  11,  1006,  levying 
the  20  omts'  tax.  It  la  true  that  this  court 
has  decided  ttiat  whwe  tbe  conni^  or  fiscal 
court  passes  upon  the  merits  of  a  claim  and 
adjudge  it  to  be  valid,  it  has  no  power  at  a 
subsequent  term  to  reverse  its  action.  Pre- 
bels  V.  Chlsm,  6  T.  B.  Mon.  168;  Lexington 
&  Harrodsburg  Turnpike  Boad  Co.  v.  UcMur- 
try,  a  B.  Ifon.  214.  The  reason  for  this  rule 
is  that  in  passhig  upon  tbe  validity  of  a 
claim,  such  court  acts  to  a  Judicial  capacity. 
But  where  the  county  or  fiscal  court  does  not 
act  In  a  Judicial  capacity,  as  in  a  case  of  an 
appn^Iatlon  of  money  to  build  bridges,  ito 
action  may  be  rescinded  at  a  subsequent  term 
of  the  court  (Orlttendoi  County  Court  v. 
Shanks,  88  Ey.  475, 11  S.  W.  468, 11  Ey.  Law 
Rep.  8)*  unless  individual  rigbts  have  become 
tovolved.  The  act  of  antroprlatlng  money 
after  it  has  beoi  levied  and  collected  dlfters 
in  no  respect  from  an  ordw  levying  a  tax  for 
tbe  purpose  of  raising  money.  In  eadi  case 
the  court  does  not  act  Judtelally,  but  rather 
in  a  legislative  capacity.  Furthermore.  It 
has  been  held  that  the  Legislature  of  the 
state  bu  the  right  to  repeal  any  act  In  which 
taxes  have  been  Imposed.  Having  a  right  to 
impose  a  burden,  it.  has  a  right  to  remove  It 
And  we  see  no  good  reason  why  a  fiscal 
court,  which  is  authorised  the  Legislature 
to  levy  taxes  tor  county  purposes,  has  not  the 
some  rU^t  to  repeal  an  ordw  levying  a  tax 
In  cases  where  no  rights  have  become  vested 
by  virtue  of  sncb  order.  It  ia  apparent  from 
the  record  that  Wadtfs  administrator  incur- 
red no  liabUlty  on  the  faith  of  the  validity 
of  the  order  of  ^ntU  11, 1008,  levying  the  tax 
in  question.  That  order  was  set  aside  on 
October  8^  1006.  At  that  time  Wade'a  admin- 
istrator had  paid  no  part  of  the  bank's  Judg- 
mmt  The  first  payment  on  the  bank's  Jndg- 
ment  was  made  on  October  19,  1006,  while 
the  sectmd  payment  was  made  on  Noranber 
28, 1008.  Prior  to  each  of  these  dates  the  or- 
der  levying  the  tax  had  beea.  set  aside.  Pay- 
ment then,  was  not  made  on  tbe  faith  of  that 
ordOT.  That  bdng  tbe  case,  we  ocmdnde  that 
Beauchamp  and  his  surety  were  absolved 
from  all  liability  by  the  order  of  October  8, 
1908,  setting  aalde  the  levy  to  question.  This 
view  of  the  case  renders  it  unnecessary  to 
pass  iqMm  any  of  tbe  questtons  brtweoi  ap- 
pelant and  Taylor  connty. 

Judgment  afitamed* 
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CUTT  OP  PADUCAH  t.  OOMMONWEALTH. 
(Coart  of  Appeals  of  Kentucky.   Jan.  19, 1810.) 

1.  Tazatiozt  (i  245*)  —  Bzehft^on  —  Cuoe- 

TBBIES. 

Tlie  cemetery  of  a  dty  ezpeodias  the  mon- 
eys realized  from  the  sale  of  uoBold  lots  and 
the  income  from,  rentals  in  maintaining  the 
cemetery  is  exempt  from  taxation  by  the  state 
nnder  Oonst.  |  170,  exempting  from  taxation 
places  of  burial  not  held  ft>r  profit. 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  415;  Dec,  Dig.  I  246.*] 

2.  Taxation  <f  217*)  — nncMFTzoir— 1£aszbi 
Places. 

The  market  place  and  stalls  therein  owned 
and  maintained  by  a  city  where  xardenera  and 
fresh  meat  venders  may  display  their  goods  for 
sale,  nnder  regulations  prescribed  by  the  city, 
at  a  rental  charge  for  their  use  for  the  pay- 
ment of  the  expense  of  maintenance,  an  exet^t 
from  taxation  by  the  state  under  Coost  |  ITy, 
exempting  from  taxation  public  property  used 
for  public  purposea 

[Eld.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  366;  Dec.  Dig.  {  217.*] 

Munn  and  Oarroil,  JJ.,  dissenting  in  part. 

Appeal  from  Olrcolt  Court,  McOracken 
Gounly. 

"To  be  ttSclally  reported." 

Action  by  tbe  Commonwealtti  by  BoUand 
L.  Anderson,  revenue  agent  for  the  common- 
wealth, against  the  City  of  Padacab.  From 
a  Ju<3^ent  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

Jas.  Campbell,  Jr.,  and  Greraie,  Van  Winkle 
ft  Scboolfield,  for  appellant.  Frank  A.  LocaB, 
for  tbe  Commonweal  th. 


LASSINO,  J.  This  appeal  Involves  the 
right  of  tbe  commonwealth  to  tax  the  wharf, 
maricet  house,  and  two  public  cemeteries 
owned  by  tbe  city  of  Padncah. 

nils  qaestion.  In  so  far  as  tbe  wharf  prop- 
erty Is  concerned,  has  recently  been  fully  con- 
sidered by  this  court  In  the  case  of  Common- 
wealth v.  City  of  Louisville,  119  S.  W.  160, 
and  It  was  there  held  that  the  wharf  was 
not  subject  to  taxation.  As  we  still  adhere 
to  tbe  conclusion  reached  In  that  opinltoi,  we 
dismiss  this  branch  of  the  litigation  from 
further  consideration. 

The  right  of  the  commonwealth  to  aness 
for  taxation  public  c^neteries,  or  fbe  unsold 
portions  thereof  and  the  funds  aceomnlated 
from  the  sale  of  lota  therein,  was  considered 
by  this  conrt  in  the  cases  of  Negl^  v.  City 
of  Henderson,  66  S.  W.  654,  21  Ey.  Iaw  Bep. 
1S84,  and  Commonvrealth  v.  Lexington  Cem- 
etery Co.,  114  Ky.  166,  70  8.  W.  280.  24  Ky. 
Law  Rep.  924.  In  the  former  ease  It  was 
heUi  that  tbe  unsold  lots  In  the  cemetery 
were  not  exempt  from  taxation,  bnt  this  opin- 
ion was  rested  upon  the  ground  "that  the 
avennentB  of  the  petition  do  not  ^ow  that 
the  lot  in  qnestion  la  exempt  from  taxation 
becanse  of  the  absence  of  an  averment  that 
It  la  not  held  for  profit,"  and  section  170  of 


tbe  Gonstltatton  only  exempts  places  oC  bnrl- 
al  not  bxAA  for  private  or  c(Nrp(nate  protit- 
Undoabtedly,  under  the  state  of  case  present- 
ed by  the  pleadings,  Uiat  case  oonld  not  have 
beoi  dedded  otherwise.  In  tbe  case  ol  the 
Commonwealth  t,  Lexington  Gonetery  Col 
there  was  involved  the  right  of  the  cmnmon- 
wealth  to  assees  a  fond  which  had  accumu- 
lated In  the  hands  of  the  cwnetery  company 
from  the  sale  of  loti^  amounting  to  some  930,- 
000  or  ^,00a  This,  the  court  bdd,  was  sub- 
ject to  taxation,  although  in  that  opinion  It 
is  expressly  stated  that  the  place  of  burial  is 
exempt  from  taxatl<m.  In  other  w<»rda.  the 
court  tiiere  decided  that  the  constltntlfmal 
provision  did  not  exempt  from  taxation  & 
fund  which  had  been  accumulated  by  the 
cemetery  company,  although  the  Income 
therefrom  may  have  been  used  In  the  main- 
tenance and  adornment  of  the  cemetery. 

In  the  case  under  consideration  it  is  shown 
that  all  of  tbe  money  realized  from  the  sale 
of  such  lots  as  have  been  sold,  and  the  total 
Income  from  tbe  rentals  received  from  the 
new  cemetery,  are  expended  upon  tbe  ceme- 
tery grounds.  There  Is  no  fund  on  band,  and 
tbe  city  realizes  no  profit  therefrom.  It  Is 
clear  that  the  only  purpose  of  tbe  city  in 
owning  these  cemeteries  at  all  is  to  fumisti 
to  sQch  of  Its  citizens  as  are  able  to  pay 
therefor  a  suitable  burial  lot  at  a  nominal 
cost,  and  to  furnish  to  such  as  are  not  able 
to  pay  therefor  burial  lots  free  of  cost  It 
exercises  a  general  supervision  over  these 
c^eterles,  and  sees  that  they  are  pr(q)erly 
kept,  and  that  no  nuisance  is  committed 
thereon.  As  lots  are  sold  off,  they  become 
the  property  of  their  respective  purchasers, 
tbou^  at  all  times  under  tbe  supervision 
and  control  of  tbe  city,  and  the  city  continues 
to  look  after  and  care  for  and  improve  Its 
walks  and  ways  and  otherwise  adds  to  Its 
beauty  and  adornment  It  Is  tbls  feature 
that  makes  the  public  ownership  of  burylt^ 
grounds  especially  attractive,  for,  If  this  duty 
devolved  upon  the  Individual  owners  of  the 
lots  therein,  tbe  grounds  would  soon  become 
neglected,  and,  as  owners  died  or  moved  from 
tbe  Immediate  locality,  there  would  be  left 
no  one  having  any  direct  interest  In  tbe  care 
of  tbe  cemet^y,  and  It  would  soon  becon»e 
grown  up  in  underbrush,  briars,  and  weeds, 
a  place  more  fitting  for  the  abode  of  var- 
ments and  reptiles  than  a  resting  place  for 
our  dead.  In  earlier  times  there  were  no- 
public  c^eterles  other  than  tbe  potters' 
fields,  where  the  city's  pauper  dead  were 
burled.  All  who  were  able  were  bnried  In 
private  burying  grounds.  So  Img  as  the  own- 
ers of  these  grounds  lived  they  were  usually 
cared  for  and  kept  up,  but  as  years  rolled  by 
frequently  fbey  were  neglected  and  w&xt  rap- 
idly to  decay,  and  private  burying  grounds 
fluently -became  so  unsij^tly  as  to  be  look- 
ed upon  as  almost  public  nuisances.   In  cast- 
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Ins  mbont  for  tome  ranedy  tiie  monidpal 
ownmhlp  of  btuylns  places  waa  adopted, 
and  it  liaa  proren  most  dOBlrable  and  adran- 
tageoua.  The  private  cemetery  to-day  is  tlie 
exception  to  the  rule,  for  most  people  prefer 
that  those  near  and  dear  to  them  In  life 
ahoold.  in  death,  have  their  resting  place 
chosoi  where  it  will  always  be  looked  after 
and  prc^rly  cared  for.  The  growUi  and  dfr 
r^opment  of  the  municipal  conetery  has 
k^t  pace  with  the  advanconent,  mental, 
nuwal,  and  social,  of  our  petqtlo-  It  la  ciMn- 
mon  knowledge  that  tito  dtlea  thron^nt  the 
country,  and  «q>eclany  the  larger  dttaa,  have 
bnilt  np  and  maintained  at  an  encmnoaa  ex- 
pense their  burying  grounds,  and  these  in 
many  instances  are  so  beautified  by  landscape 
gardoiing,  the  growth  of  shade  trees,  shmb- 
beiy,  and  flowers,  and  the  building  of  walks 
and  drives,  that  they  have  come  to  be  looked 
upon  as  among  the  attractive  features  of  the 
city.  This  policy  on  the  part  of  our  cities  and 
towns  Aonld  be  encoor^ed  by  the  govern- 
ment, and  every  step  taken  by  our  munici- 
palities looking  toward  the  betterment,  phys- 
ically, mentally,  aocially,  and  morally,  of  onr 
people  should  meet  with  the  governmental 
stamp  of  approval.  Our  people  need  to  be 
taught  that  life  has  an  aim  higher  than  the 
mere  accumulation  of  wealth,  and  the  govern- 
ment owes  a  du^  to  her  citizens  over  and 
above  that  of  levying  and  collecting  taxes. 
The  frame™  of  Qie  Constltntlon,  recognising 
that  there  should  be  a  reasonable  limitation 
upon  the  taxing  power  of  the  state  ovw  cem- 
eteries, provided,  among  other  things,  that 
burial  places  not  held  for  profit  should  be 
exempt  from  taxation. 

Clearly  these  cemeteries  are  not  taxable, 
unless  the  manner  In  which  th^  are  govom- 
ed  by  the  city  takes  tbem  out  of  the  exempt- 
ed class.  As  lots  are  sold,  the  money  i»  col- 
lected by  the  city,  and  all  of  It  Is  expended 
upon  the  grounds.  In  their  policing,  keeping, 
and  care.  Upon  this  feature  of  their  man- 
agement much  stress  Is  laid.  It  Is  true  that 
the  city  receives  the  money  therefor.  And 
for  this  reason.  It  Is  ui^ed,  the  property  Is 
held  for  profit,  and  that,  even  though  no 
profit  remains  to  the  city  after  the  expenses 
incurred  by  it  In  the  nuinagement  and  care 
of  the  cemetery,  this  fact  does  not  exempt 
the  property  from  taxation.  Section  170  of 
the  Constitution  expressly  ex^pts  places  of 
burial  from  taxation  where  they  are  not  held 
for  profit  Since  the  city  derives  no  iM-ofit 
from  these  cemeteries,  but  uses  all  of  the 
Income  derived  therefrom  and  more  in  their 
mantenanoe,  we  are  unable  to  see  how  it  can 
be  claimed  that  they  are  hdd  for  profit  The 
question  la  much  simi^lfied  if  we  will  look  at 
it  from  another  standpoint  Suppose,  In- 
stead of  selling  the  lots  to  Individuals  at 
from  ¥25  to  GO  per  lot,  according  to  location, 
size,  etc.,  and  spending  this  money  in  caring 
for  and  beautifying  the  cemetery,  the  city 
would  say  to  one  desiring  to  purchase  a  tot, 
"Toa  may  have  a  lo^  valued  at  from  to 


ISO,  provided  you  wlU  do  fron  |2S  to  90O 
worth  of  woilc.  according  to  the  vahie  of  the 
lot  selected  by  you,  upon  the  cemetery 
gronnds."  Hwe  the  dty  would  be  receiving 
no  money  whatever,  and  yet  the  result,  so 
far  as  the  cemetery  Is  concerned,  would  be 
the  same.  The  citizen  would  become  the 
owner  of  the  lot,  and  the  value  thereof,  as 
agreed  upon  between  the  city  and  .the  pro- 
spective purchaser,  would  be  expended  upon 
tlie  cemetery  grounds.  This  is  In  effect  what 
the  city  does  indirectly.  What  it  may  do  In- 
directly without  subjecting  the  property  to 
taxation  It  may  do  directly. 

The  pleadings  in  the  case  under  consider- 
ation take  it  beyond  the  rule  announced  In 
the  Henderson  Case,  supra,  and  there  is  no 
allegation  or  proof  which  would  bring  this 
case  within  either  the  letter  or  the  spirit  of 
the  Lexington  Case.  We  are  of  opinion  that 
neither  of  the  cemeteries  should  be  taxed. 

The  only  remaining  question  is:  Should  the 
market  place  and  house  be  taxed?  Tbe 
market  place  is  essential  to  the  material  wel- 
fare of  the  citizens.  It  fumlBbes  a  place 
where  the  gardeners  and  fresh  meat  venders 
may  dl^lay  their  goods  for  inspection  and 
sale  under  such  reasonable  regulations  as  the 
city  authorities  may  prescribe.  As  an  Inci- 
dent to  the  proper  conduct  of  a  market  place, 
we  Invariably  find  the  market  house  or  stalls, 
where,  upon  stated  days  of  the  week,  the 
great  bulk  of  the  v^tables,  fruit  and  fresh 
meats  upon  which  the  Inhabitants  of  the  city 
live  are  publldy  exposed  for  Inspection  and 
sale.  If  any  are  found  to  be  nnflt  for  use, 
they  ale  promjrtly  condemned,  and  their  ven- 
der Builnhly  punished.  The  public  health  is 
thereto  protected  and  promoted.  The  han- 
dling ot  Oiia  great  quantity  of  vegetable  and 
animal  matter  necessarily  creates  and  leaves 
upon  the  market  place  much  waste  and  de- 
cayed materlaL  Thia  has  to  be  removed  and 
the  street  and  i^ce  k^t  In  a  dean  and  aanl- 
tary  condition,  necesaarlly  entalllug  upon  the 
d^  a  considerable  expense;  This  expense, 
or  rather  extra  eq)ense.  is  met  by  the  im- 
position of  a  rental  charge  for  the  use  of  the 
market  place  and  stalls,  aud  until  It  is  shown 
that  the  dty  Is  renting  Its  market  as  a  rev- 
enue producer  rather  than  as  a  means  of 
carrying  out  and  enfordng  <me  of  Its  police 
powers,  to  wit,  the  protection  of  its  people 
agabist  the  sale  of  stale  or  impure  food  stuffs. 
It  must  be  regarded  as  falling  within  both 
the  spirit  and  the  lettor  of  section  170  of 
the  Constitution,  and  its  use  declared  to  be 
a  purely  public  on&  The  market  place  is  in- 
tended for  the  use  of  the  local  or  nearby 
gard^ers,  butchers,  etc..  Just  as  the  public 
wharfs  are  for  the  foreign  or  distant  trades- 
men. The  maintenance  of  each  is  for  the 
public  good,  and  neither  la  for  profit 
The  fact  that  those  who  use  them  are  requir- 
ed to  pay  a  nominal  chai^  ther^or  does  not 
Justify  the  cmtclusion  that  they  are  held  for 
profit    The  statute  authorlzea  the  d^  to 
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bave  a  maifcet  place.  Tbii  carries  with  It 
neceeearllr  the  bnUdlng  ot  a  house  or  stalls, 
and  It  Is  but  right  and  fair  to  the  cltlsens 
that  those  who  derive  a  personal  benefit  from 
the  use  of  this  pnbllc  property  shoold  be 
made  to  bear  the  burdoi  assumed  by  Uke 
dty  In  establishing  and  malntaing  It. 

We  are  of  opinion  that  the  market  place, 
lioaae,  and  stalls  are  held  and  maintained 
for.  a  purely  pnbllc  purpose,  and  the  collec- 
tion of  fbe  diarges  made  against  those  who 
nse  them  is  bat  an  incident  to,  ratbw  than 
an  erldenoe  of  the  purposes  for  which  they 
are  maintained.  This  being  so,  the  property 
shonld  not  be  taxed.  Wherefore  the  whole 
court  ^ttlng.  t2ie  Judgment  Is  reversed  and 
cause  remanded  for  proceedings  consistent 
berewUli. 

Judges  NUNN  and  OABBOLL  dissent  from 
«o  much  ot  this  opinion  as  holds  that  the 
wharf  property  and  market  house  are  exempt 
from  taxation. 


OOMHONWEAI/TH  T.  WOLFFORD. 
•(Court  of  AppeaU  of  Kentucky.  Jan.  20, 1010.) 

FAUB  PXBSOKATIOir  (14*)  —  IffDXCTnUKT  — 

SumouNCT— Fax.81  luraasoKATioN  or  Or- 

riCER. 

Kv.  St  c.  36,  Bubd.  2.  {  1212  (Ruasell's  St. 
'$  3479),  makes  any  person  pretending  to  act 
under  any  civil  authority  who  shall  without 
warrant  of  law  collect  any  sum  under  the  pre- 
tense of  a  tax  or  shall  under  any  such  pretense 
demand  any  property*  etc,  gnllty  of  a  felony, 
^e  Indictment  cba^«d  that  accused  anlawfoUy, 
and  pretending  to  do  so  as  a  deputy  sheriff  and 
without  warrant  of  law,  collected  from  another 
a  sum,  pretending  that  it  was  a  tax  for  a  cer- 
tain year  when  such  person  bad  not  been  as- 
sessed, fftfl^  that  the  indictment  was  bad  for 
not  alleging  that  accused  was  not  a  deputy  sher- 
iff when  he  collected  the  money,  a  mere  false 
representation  that  the  money  collected  was  a 
tax  not  constitating  an  offense  under  the  stat- 
ute. 

[Bd.  Note.— For  other  cases,  see  False  Per- 
sonation, Oeat  Dig.  |  2;  Dec.  Dig.  |  4.*] 

Appeal  from  Circuit  Court,  Carter  Conn^. 

"To  be  officially  reported." 

G.  W.  E.  Wolfford  was  Indicted  for  unlaw- 
fully collecting  money  as  taxes  under  pre- 
tense of  acting  as  an  official,  and,  from  a 
Judgment  sustaining  a  demurrer  to  the  Indict- 
ment, the  Commonwealth  appeals.  Affirmed. 

James  Breathitt,  Atty.  Oen.,  Theo.  B.  Blak- 
ey  and  Tom  B.  McGregor,  Asst  Atty.  Gens., 
and  John  W.  Wangh,  for  the  Commonwealth. 
Theobald  &  Theobald,  for  appellee. 

SBTTLB,  J.  Tbe  following  Indlctmoit  was 
returned  against  the  appellee,  O.  W.  B.  Wolf- 
ford,  by  ttM  grand  Jury  of  Garter  county : 
"We,  the  grand  Jury  of  Carter  county,  in  the 
name  and  by  the  authority  <tf  the  common- 
wealth of  KoitudEy,  accuse  O.  W.  E,  Wolf- 
ford  of  tiie  crime  of  unlawfully  collecting  and 
obtaining  money  without  due  process  of  law, 


committed  as  follows :  The  said  defOndant  on 
the  7th  day  of  June,  1000,  In  the  county  and 
circuit  aforesaid,  did  unlawfnUy,  and  pre- 
tending to  do  BO  under  and  1^  the  authority 
as  d^uty  for  H.  W.  McOlon^  sh^ff  of  Car- 
ter coun^,  Keutucky,  and  without  the  war- 
rant of  law.  collect  of  Chs.  Davis,  a  sum  of 
mon^,  to>wlt:  $1.00^  jwetoiding  and  repre- 
senting that  the  same  was  a  tax  due  tbe  state 
of  Eentndiv  and  Cartw  county,  for  the  year 
1007,  when  the  said  Chs.  Davis  had  not  been 
assessed  In  the  said  county  for  state  and 
county  taxes  for  the  said  year.  Asalnst  the 
peace  and  dignity  of  the  commonwealth  of 
Centndqr."  Appellee  entered  a  dunurrer  to 
the  Indictment,  which  was  sustained  by  the 
drcult  court,  and  the  commonwealth,  being 
disss  tf sited  with  that  tuUnib  has  aiwealed. 

We  are  advised  by  the  brief  of  appellee's 
counsel  that  the  Judgment  snstelnlng  the  de- 
murrer was  based  on  the  ground  that  the  in- 
dictment did  not  accuse  apfirtlee  of  a  public 
offense.  WbUe  It  Is  not  spedflcally  charged 
In  tbe  Indictment  that  an^^Iee  at  the  time  of 
the  conunisslon  of  the  alleged  t^Eoue  was 
deputy  sheriff,  nattier  Is  It  alleged  tlmt  he 
was  not  It  is,  however,  admitted  by  his 
counsel  that  he  was  a  deputy  sheriff,  and  ad- 
mitted by  the  demurrer  that  be  did  In  fact 
collect  the  dollar  from  Davis  as  a  poll  tax, 
and  that  Davis  had  not  been  assessed  for  such 
tax.  Tbe  lodictroent  was  evidently  found  un- 
der section  1212.  Kj.  Bt  (BuaseU's  St  i  34T0), 
which  provides:  "If  any  person  pretending  to 
act  under  any  civil  or  militery  authority  of 
this  state,  or  the  United  Stetes  shall,  wlthont 
due  warrant  of  law,  collect  of  any  pnaon  in 
this  commonwealth  any  sum  of  money  under 
the  pretense  of  fine,  tax,  doty  or  contribution, 
or  as  being  due  by  the  Judgment  of  any  pre- 
tended court  not  thwetofore  authorised 
law,  or  shall  under  any  such  pretense,  de- 
mand and  receive  from  another  any  species 
of  property,  or  the  i»romlS8ory  note  of  such 
other  tor  the  payment  of  any  such  nicni^  or 
the  delivery  ot  sucb  property,  Qie  person  or 
persons  so  offending,  the  counsellors,  aiders 
and  abettors,  shall  be  guilty  of  felony;  and 
shall  be  confined  in  the  pmltentlary  sot  less 
than  (me  year,  nor  more  than  tea  years." 
The  section,  supra,  is  a  part  of  subdMalon  11. 
c.  38,  Ey.  St,  the  varloQB  ottier  aecUtnis  of 
which,  together  with  ^oee  of  mhdlvleion  10^ 
same  chapter,  d^e,  and  provide  punlsbment 
for,  numerous  felonies,  sufdi  as  embenlement 
felonious  mlsaro'oitrlatloii  of  money  or  otb« 
property,  obtaining  mon^  or  pfoperty  by 
f&lse  pretenses,  Msdy  personating  anotlwr, 
and  the  Illww  Section  1212,  however,  was  ob- 
viously Intended  to  an>l7  to  a  dass  othtt  than 
tile  <^enders  Indnded  1^  the  other  sections 
of  subdivisions  10,  11,  c.  88.  Ky.  St.  namely, 
persons,  not  office rs,  who  may  commit  any  of 
the  wrongfol  acte  denounced  therein,  by  false- 
ly representing  thMOSdves  to  be  oflkers,  or. 
to  employ  the  language  of  the  section,  1^ 
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"{wetendlns  to  act  under  any  cItU  or  mllltarr 
autborlty  of  this  state  or  the  United  States,** 
and  conaeiiuently  "wlthoat  due  warrant  of 
Uw." 

The  gravamen  of  the  offense  denounced  bj 
thla  section  Is  the  wrongdoer's  usurpation  of 
official  authority,  or  pretense  of  acting  In  an 
official  capacity  and  with  pretended  dvU  or 
military  authority,  In  Illegally  coUectlng  mon- 
ey or  obtaining  property,  as  oondemned  by 
the  statute.  Unlawfully,  or  without  due  war- 
rant of  law,  collecting  money  or  obtaining 
property  ie  not  a  crime  that  may  be  punished 
under  the  common  law  or  any  statute  of  this 
state.  But  if  one  collect  money  or  obtain 
property  by  pretended  official  authority 
■when.  In  fact,  he  Is  not  an  officer  and  la 
without  Budi  official  authority,  he  commits 
a  felony,  and  npon  proof  of  hia  guilt  may  be 
punished  under  the  statute  In  question.  If 
Davis,  the  person  from  whom  appellee  Is 
charged  to  have  collected  the  $1  under  the 
pretense  that  he  owed  it  as  a  tax,  was  not 
liable  tiierefor,  or  It  had  not  been  assessed 
against  him  for  the  year  1907,  the  act  of 
arqiellee  In  collecting  It  of  him  was  111^1, 
although  he  was  at  the  time  a  deputy  sher- 
iff and  as  such  authorized  to  collect  taxes; 
but  tbe  morality  of  the  transaction  did  not 
constitute  it  a  crime  under  the  section,  su- 
pra, nor  would  It  have  been  so  If  appellant 
at  the  time  of  collecting  the  money  had  rep- 
resented to  Davis  that  he  had  authority  as 
depu^  sherier  to  collect  It  and  in  that  ca- 
pacity required  him  to  pay  It,  for  appellee 
was  then  deputy  sheriff  and  his  claim  to 
that  office  was  not  a  false  or  pretended  one. 
If,  however,  appellee  collected  of  Davis  the 
money  under  these  drcumstances,  he  was 
guilty  of  a  misdemeanor,  for  which  he  might 
have  been  indicted  and  punished  under  sec- 
tion 4067.  Kj.  St  (Russell's  St  8  5999), 
which  provides :  "No  sheriff  sball  receive  or 
receipt  for  any  taxes  until  a  copy  of  tbe  as- 
sessor's books,  as  approved  by  the  Board  of 
Supervisors,  has  been  delivered  to  him  by 
the  county  clerk,  or  the  list  filed  In  the 
county  clerk's  office  has  been  certified  to 
him  by  the  said  clerk.  For  a  violation  of 
this  section  the  sheriff  shall  be  fined  one 
hundred  dollars  for  each  offense."  It  will  be 
observed  that  tbe  indictment  In  setting  out 
the  particular  acts  coustltutlDg  tbe  alleged 
crime  charged  against  appellee  alleges.  In 
subatance,  that  he  did  unlawfully  and  by 
pretending  to  act  under  and  by  tbe  autborl- 
ty as  deputy  for  H.  W.  McOlone,  sheriff  oC 
Carter  county,  Ky.,  without  due  warrant  of 
IffW,  collect  of  Davis  f  1,  pretending  that  tbe 
'same  was  a  tax,  etc.  This  language  does 
not  state  an  offense  under  tbe  statute,  for 
it  does  not  charge  that  appellee  was  not  a 
d^u^  for  McGlone,  sheriff  of  Carter  coun- 
ty*  or  that  bis  dalm  ot  authority  as  audi 
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was  a  pretense.  If  he  was  at  the  time  dep- 
uty sheriff,  his  act  of  collecting  the  money 
under  a  claim  of  authority  as  such  officer, 
though  done  undw  the  pretense  tiuA  Davis 
owed  It  as  a  tax,  did  not  constitute  the  of* 
fense  denounced  by  aectlou  1212,  Ky.  St 
But,  if  he  was  not  at  tbe  time  deputy  sher- 
iff, the  collection  of  tbe  money  under  tbe 
pretense  that  he  was  deputy  sheriff  and  act- 
ing as  such  was  a  violation  of  the  section, 
supra.  However,  even  in  the  latter  event 
the  drcult  court  could  not  have  done  oth- 
erwise than  hold  the  indictment  bad  on  de- 
murrer, as  it  falls  to  aUege  that  appellee 
was  not  then  a  deputy  sheriff,  and  we  take 
it  for  granted  could  not  truthfully  have  done 
so.  As  previously  indicated,  in  order  to 
commit  an  <^ense  under  the  statute  in  ques- 
tion, the  act  must  have  been  done  by  the 
accused  without  authority,  civil  or  military, 
emanating  from  this  state  or  tbe  United 
States,  but  which  authority  be  pretended  to 
have,  and  by  virtue  of  sudi  pretense  did 
some  of  the  things  denounced  by  the  statute. 

It  is,  however,  insisted  for  tbe  common- 
wealth that  If  appellee,  as  charged  In  the 
indictment,  pretended  or  falsely  r^resented 
to  Davis  that  the -money  be  collected  of  him 
was  a  tax  for  the  year  1907,  and  Davis  bad 
not  been  assessed  for  the  tax,  such  pretense 
or  false  representation  made  him  guilty  un- 
der section  1212,  although  be  was'  at  the 
time  a  deputy  sheriff.  This  contention  we 
r^rd  unsound,  for  the  words  of  the  section 
"or  shall  under  any  such  pretense  demand 
and  receive  from  anoflier  any  species  of  prop- 
erty," rtfer,  as  do  the  words  ''under  tbe 
pretense  of  flne^  tax,  duty  or  contrlbutl(m,  or 
as  being  due  by  the  jud^nunt  of  any  pre- 
tended court,"  to  and  must  be  coupled  with 
the  pretense  previously  m«itioned  therein 
of  acting  under  civil  or  military  authority 
of  the  state  or  United  States. 

In  our  opinion  the  section,  supra,  can  on- 
ly be  violated  by  a  person  other  tlian  an  offi- 
cer; and  whatever  act  d^unced  therein 
sudi  person  may  wroBufnlly  commit  must 
be  bottomed  upon  and  result  from  tbe  pre- 
tense of  acting  under  the  dvil  or  military 
authority  of  this  state  <a  of  the  United 
States,  when,  in  fact,  he  does  not  possess 
such  authority.  Whether  for  the  acts  at- 
tributed to  blm  by  the  Indictment  appellee 
could  be  Indicted  under  section  120S,  Ey. 
St.,  for  obtaining  money  under  false  pretens- 
es, we  need  not  decide. 

Our  duty  goes  no  further  than  to  deter- 
mine whether  he  Is  chained  in  the  indictment 
before  us  with  the  offense  denounced  by  sec> 
tlon  1212,  Ky.  St,  and  as  it  is  our  conclusion 
that  he  Is  not,  and  such  was  the  conclusion 
of  the  circuit  cour^  the  Judgment  of  that 
court  Is  affirmed. 
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iXWSCTNS  et  al.'  t.  VASS  et  al.t 

(Cocrt  of  Appeals  of  Kentacky.    Jan.  6,  1910.) 

1.  WILL8  (§  682*)— ConSTEUCTION  — ESTATB 
Ck)NVETED. 

Where  a  will  gave  testator'B  estate  to  his 
fonr  year  old  eon,  and  provided  that  the  son 
ahoald  lemaln  vlth  the  ezecator  and  his  wife 
till  he  became  of  acre,  that  they  ahonid  pro- 
Tide  for  him  ont  of  the  proceeds  of  the  estate, 
and  that  the  executor  should  be  trustee  for  the 
infant,  and  as  such  should  hold  all  the  tes- 
tator's property  snd  pay  out  for  hi?  education 
and  such  demands  as  were  necessary  for  his 
comfort,  and.  if  he  died  before  becoming  of  age, 
the  estate  should  go  to  others  named,  and  it 
appeared  that  testator's  family  were  consump- 
tive, that  the  boy  was  not  strong  and  would 

Srob&bly  contract  the  disease,  and  did  do  so, 
ring  at  19,  the  executor  might  encroadi  on  the 
principal  of  the  estate,  and  any  expenditures 
for  the  boy's  comfort  should  be  paid  before  re- 
maindermen were  entitled  to  anyuiing  under  the 
will. 

[Ed.  Note.— For  other  cases,  see  Wills,  Dec. 
Dig.  S 

2.  Executors  and  Aduzkistbators  (S  219*)— 
Claims  Against  Estate— Butioes  to  Dx- 
CEDEirr. 

It  was  proper  to  allow  an  executor's  claim 
against  the  estate  for  nursing  and  caring  for  the 
testator  and  his  wife  up  to  the  time  of  their 
death,  where  the  serrlcflB  were  reaaonably  worth 
the  sum  charged. 

[Ed.  Note. — For  other  casesi  see  Executors  and 
AdminiRtratOTS,  Cent.  Dig.  {  760;  Dec.  Dig. 
S  219.*] 

3.  Executors  and  Admiitistrators  (8  105*)— 
Management  op  Estate— Loss  ot  Deposit 

IN  BANK. 

Where  it  wss  not  shown  that  an  executor 
did  not  exercise  ordinary  prudence  in  depositing 
funds  of  the  estate,  he  was  properly  credited 
with  the  amount  of  a  deposit  lost  through  failure 
of  the  bank. 

[EM.  Note.— For  other  cases,  see  Executors 
and  Administrators,  Cent.  Dig.  6  399  ;  Dec.  Dig. 

4.  Executors  and  Administrators  (§117*)— 
Management  of  Estate— Wastx—Guttino 
Timber. 

Where  timber  on  a  decedent's  estate  was 
such  as  to  require  cutting  and  the  proceeds  were 
ased  for  the  twneflt  of  a  trust  estate  created  by 
the  will,  tha  executor  Is  not  chargeable  with 
waste. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdminifitTaton,  Cent  Dig.  f  469;  Dec.  Dig. 
I  117.'] 

5.  Executors  and  Administrators  f§  l.^l*)— 
Management  ow  Estate— Real  Property — 

IiEASE. 

Where  an  executor  was  given  a  discretion 
as  to  renting  land,  he  was  not  liable  for  renting 
it  at  SlOO  to  $150  per  year,  though  he  might 
possibly  have  heeu  able  to  rent  it  at  $200  to 
|3i>0  per  year. 

[Ed.  Note.— For  other  cases,  see  Executors 
end  Administrators,  Cent  Dig.  i  542 ;  Dec.  Dig. 
S  131.*] 

6.  Trusts  (8  187*)— Claims  Against  Estate 
— Services. 

Eveu  if  an  executor  and  trustee  on  an  in- 
termediate accounting  agreed  that  the  bene- 
ficiary should  not  be  charged  any  board,  an  al- 
lowance of  $500  for  care  and  attention  given 
the  beneficiary  by  the  executor  and  his  wife 
during  his  last  illness,  when  for  eight  months 
he  was  in  the  final  stages  of  consumption,  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec 
vie.  i  187.»]  ^ 


Appeal  from  Clrcalt  Court,  Butler  Connty. 

"Not  to  be  officially  reported." 

Action  Thomas  Vasa,  as  execator,  and 
others  against  Margaret  F.  Docklns  and  off- 
ers. Trom  tbe  Judgment;  defendants  appeal 
Afflnoed. 

Browder  &  Browder,  for  appellants.  M. 
H.  Thatcher  and  W.  A.  Helm,  for  appellees. 

CLAY,  C.  On  October  0,  1893,  Robert  A- 
Sweatt.  a  resident  of  Butler  county,  Ey., 
died,  leaving  an  infant  son  four  years  of 
age.  For  a  year  prior  to  bis  death  he  llred 
with  appellee  Thomas  A.  Vass.  A  few  days 
before  his  death  he  made  a  will.  That  por^ 
tion  of  tbe  will  affecting  the  questions  here- 
in iuTOlred  is  as  follows: 

"Third.  It  Is  further  my  will  that  all  my 
property  that  I  have  at  the  time  of  my  death, 
both  real  and  personal,  or  that  I  may  have 
an  Interest  in,  Is  to  go  to  my  son,  Freddie 
Sweatt 

"Fourth.  It  Is  farther  my  will  that  my 
SOD,  Freddie,  shall  remain  In  tbe  care  and 
custody  of  his  nnde  and  aunt,  Thos.  Vase, 
and  his  wife,  Joede  Vass,  until  he  reaches  tbe 
age  of  twenty-one  years  of  age  and  that  they 
provide  for  him  all  necessaries  to  his  comfort 
and  education  ont  of  the  proceeds  ot  my  ae- 
tata 

"Fifth.  I  empower  my  executor  who  I  win 
hereafter  name  with  full  power  to  sell  such 
personal  property  as  he  may  think  best,  and 
to  rent  or  lease  my  real  estate  to  the  best 
advantage  that  will  produce  the  best  results 
he  thinks  best 

"Sixth.  It  Is  further  my  will  that  Thos. 
Vass,  who  I  name  as  my  executor  be  and  be 
Is  hereby  appointed  by  me  to  bold  in  trust 
for  my  son,  Freddie  Sweatt  all  my  property 
and  to  pay  out  for  his  education  and  sudi 
demands  as  is  necessary  for  bis  comfort 

"Seventh.  And  in  the  event  that  my  son, 
Freddie  Sweatt,  dies  before  he  reaches  the 
age  of  twenty-one  years  and  leaves  no  child 
or  children  as  his  legal  belrs  then  one  thou- 
sand dollars  out  of  the  proceeds  of  my  estate 
Is  to  go  to  Mrs.  Jos^hlne  and  Thos.  Vass, 
her  husband,  and  tbeir  heirs,  and  tbe  remain- 
der of  my  estate  Is  to  be  legally  divided  be- 
tween my  sister,  Margaret  F.  Docklns,  and 
my  niece,  Mary  Davenport,  and  at  their  death 
this  property  shall  descend  to  their  heirs, 
and  should  Mary  Davenport  die  and  leave  no 
heir,  then  the  portion  that  would  be  due  her 
by  division  is  to  go  to  tbe  heirs  of  J.  B.  and 
Margaret  F.  Docklns. 

"Eighth.  And  I  hereby  appoint  Thos.  Tass 
executor  of  this  will.  Given  under  my  band 
and  seal  this  September  25th,  1893." 

On  November  13, 1893,  Thomas  Vass  Quali- 
fied as  executor.  He  never  formally  qualified 
as  trustee  for  the  infant  child,  Freddie 
Sweatt  The  latter  lived  with  Thomas  Vass 
and  wife  for  a  period  of  about  151^  years. 


*For  other  cases 


BM  lune  t^ie  mod  swtlon  NUMBBR  la  Dm.  *  Am.  Digs.  UOT  to  date,  A  R^ortar  IndMw 
t  Rahearlns  denied  Junuy  W,  1910. 
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When  he  died  he  was  19  years  of  age.  He 
■was  oever  married,  and  left  no  children. 

Appellee  Vass  from  time  to  time  made  set- 
tlements In  the  Batler  county  court.  Some 
were  styled  "Executor  settlements,"  and  oth- 
ers "Gnardian  settlements."  Robert  A. 
Sweatt  left  certain  personal  property  and  al- 
so a  farm,  consisting  of  something  over  200 
acres.  This  farm  at  the  time  of  the  instltn- 
tlon  of  this  action  was  worth  about  $4,500. 
Appellee  Vass  and  Margaret  F.  Docklns  and 
her  huBband  agreed  on  a  sale  of  the  land  to 
Bome  party  by  the  name  of  Hatcher.  Being  in 
doubt  as  to  the  Interest  that  Mary  Davenport 
took  under  the  will,  this  action  was  filed  for 
the  purpose  of  haTlng  the  wUI  construed  and 
for  Judgment  directing  how  the  mon^  rtiould 
be  distributed.  In  this  action  appellee  asked 
JndgmCTt  for  the  |1.000  legacy  devised  In  the 
will.  Judgment  for  $408J.4  alleged  excess  of 
expenditure  over  the  income  Jui^nient  for 
951,  being  amount  lost  by  blm  In  the  failure 
of  the  Potter  Bank  at  Bowling  Green,  Judg- 
ment for  $2,060  for  taking  care  of  the  Infant, 
Freddie  Sweatt.  for  15^  years,  also  Judg- 
ment for  costs,  attom^'8  fees,  etc  To  this 
action  Margaret  F.  Docklns,  John  B.  Docklns, 
ber  husband,  Mary  DaTenpor^  and  John  W. 
DaTeD[>ort,  her  hnirt}and.  were  made  parties 
defendant  They  answered,  denying  the  ma- 
terial allegations  of  the  petition,  and  charging 
Vasa  with  having  committed  waste.  By  an- 
swer and  counterclaim  they  sought  Judgment 
over  against  him  for  the  difference  between 
what  the  farm  was  actually  rented  for  and 
what  It  should  have  been  rented  for  by  the 
ezerdse  of  common  business  Judgment.  It 
is  also  chai^  that  In  one  of  his  settlements 
Vass  was  given  credit  for  the  payment  of 
$178.17  on  a  voucher,  when  as  a  matter  of 
fitct  he  paid  only  $76.17.  It  is  further  charg- 
ed that  appellee  was  wrongfully  given  credit 
for  the  sum  of  $300  for  an  alleged  board  bill 
due  him  for  boardlng'and  waiting  on  Robert 
A.  Sweatt,  the  decedent.  It  is  also  further 
charged  that  appellee  was  wrongfully  allow* 
ed  the  sum  of  $40  for  renting  the  boy's  land, 
and  that  he  was  also  wrongfully  allowed  the 
man  of  $200  as  compensation  for  board  tar 
the  boy  up  to  FObniary  10.  1897.  There  la 
also  an  all^tlon  to  the  effect  that  the  waste 
complained  of  consisted  In  cutting  timber 
fnnn  tihe  land  of  titie  value  of  $166.  There  Is 
another  charge  to  the  effect  that  he  was  glr- 
«a  credit  for  $80,  for  which  no  voucher  was 
properly  presented.  It  is  claimed  that  all  of 
■aid  eqiendltnres  were  Improperly  allowed 
and  approved. 

Considerable  proof  was  taken  upon  the  !»■ 
sues  involved  and  the  case  was  then  submit' 
ted.  The  circuit  court  uph^d  all  attacked 
credits  In  the  various  settlements,  with  the 
exception  of  one  of  $100  and,  instead  of  al- 
lowing Vass  the  sum  of  $2,060  for  taking 
care  of  the  boy,  the  court  gave  Judgment  for 
^SOO;  Vass  was  also  given  Judgment  for 
$406.14,  excess  of  «q>enditnre8  over  Income, 
and  for  $01,  the  amount  lost  In  the  Callnre  of 


the  Potter  Bank  at  Bowling  Green,  In  ad- 
dition to  the  above  items,  appellee  was  al- 
lowed Judgment  for  $85,  the  cost  of  a  monu- 
ment erected  to  the  decedent,  and  also  for 
the  $1,000  bequeathed  to  him  and  his  wife 
in  the  will  in  controversy;  also  for  bla 
costs,  Including  an  attorney's  fee  of  $75. 
Prom  this  Judgment  Margaret  F.  Docklns 
and  others  appeal. 

Before  discussing  the  propriety  of  the 
Judgment  with  respect  to  the  various  items, 
it  is  necessary  to  determine  the  character  of 
the  estate  devised  to  the  Infant,  Freddie 
Sweatt.  Upon  the  solution  of  that  question 
depends  the  right  of  the  executor  to  be  al- 
lowed anything  In  excess  of  the  Income  of  the 
estate. 

It  is  argued  by  appeiiants  that,  as  the  will 
gave  the  executor  power  to  sell  only  the  per- 
sonal estate  and  to  rent  or  lease  the  real 
estate,  he  bad  no  power  to  Incur  any  debts  In 
excess  of  the  Income  from  the  real  estate; 
that  the  Interest  which  Freddie  Sweatt  had 
In  the  land  was  simply  a  defeasible  fee ;  that 
It  was  therefore  the  duty  of  the  executor  to 
preserve  the  real  estate  intact  for  the  benefit 
of  thrae  who  were  to  take  It  upon  the  hap- 
pening of  the  contingency  set  forth  in  the 
will.  In  the  fourth  clause  of  the  will  It  Is 
provided  that  Freddie  Sweatt  should  remain 
with  Thomas  Vass  and  his  wife  until  he 
reached  the  age  of  twenty-one  years,  and  that 
they  should  provide  for  him  all  necessaries  to 
his  comfort  and  education  out  of  the  pro- 
ceeds of  the  estate.  By  the  sixth  clause  It  Is 
provided  that  Thomas  Vass  should  be  trustee 
for  Freddie  Sweatt,  and  as  such  should  hold 
all  the  testator's  property  and  pay  out  for 
his  education  and  such  demands  as  were 
necessary  for  his  comfort.  The  evidence  In 
the  case  further  shows  that  the  testator's 
family  were  consumptive.  The  boy  was  not 
strong  at  the  time  of  the  testator's  death, 
and  there  was  every  probability  that  he 
would  develop  that  disease.  As  a  matter  of 
fact,  he  did  contract  consumption  at  an  early 
age,  and  died  from  it  before  reaching  his 
maturity.  When  we  consider  the  boy's  con- 
dition in  the  light  of  the  family  tendency  and 
the  language  employed  by  the  testator  In  the 
will  in  question.  It  Is  manifest  that  his  main 
purpose  was  to  provide  for  the  comfort  and 
education  of  bis  only  son.  Whatever  part 
of  the  estate  the  boy  had  a  right  to  use  for 
his  comfort  and  education  the  appellee,  as  hlfl 
trustee,  had  a  right  to  use  for  the  same  pur* 
pose.  Appellee,  as  trustee,  held  all  the  tes- 
tator's property  for  the  benefit  of  the  son. 
He  was  authorized  to  pay  out  of  ail  his 
property  such  sums  as  were  necessary  for 
the  boy's  education  and  comfort.  The  estate 
devised  to  Margaret  F.  Docklns  and  Mary 
Davoiport  was  only  that  which  remained 
after  the  boy's  education  and  comforts  had 
been  provided  for.  That  being  the  case,  ap- 
pellee was  authorized  to  encroach  upon  the 
principal  of  the  estate  and  any  expenditures 
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wblfb  be  properly  made  tm  Oie  pnrpoH  of 
canybig  out  the  pcorlslone  of  the  will  In  re- 
■pect  to  the  iMty'a  education  and  ennfort 
■honld  be  paid  before  either  Mn.  Vaas  and 
apptilee,  or  Maigaret  F.  Docklna  and  Bfary 
Dareiyxnrt  are  entitled  to  recetTe  anything 
under  the  will. 

The  only  qnettloa  remaining  for  diaenudon 
Is  the  propriety  of  the  judgment  with  refftr- 
enee  to  the  particular  Items  Involved.  It 
ajq^eara  that  the  testator  and  the  boy  lived 
with  anieUee  for  about  a  year  prior  to  the 
fomm's  deaflL  Daring  that  time  he  was 
nursed  and  cared  for  by  appellee  and  hts 
wife.  The  claim  for  these  sernces,  amount- 
ing to  $800,  was  filed  by  appellee  against 
himself  as  executor.  It  Is  ccmtended  by  ap- 
pelhukts  that  this  Item  was  not  properly  pro^ 
en,  and  should  not  have  been  allowed.  The 
evidence  however,  shows  that  the  services 
were  performed,  and  that  they  were  reaatm- 
ably  worth  tiie  sum  charged.  We  therefore 
conclude  that  the  court  did  not  In  refus- 
ing to  diarge  at^Iee  sold  sum. 

The  court  did  not  err  In  regard  to  the  al- 
lowance of  $Sl  growing  oat  of  the  fallue  of 
the  Pottw  Bank.  This  sum  was  received  and 
d^podted  by  appellee  for  the  booeflt  of  the 
boy,  and  thwe  Is  nothing  In  the  record  to 
show  that  he  did  not  exercise  ordinary  pru- 
dence In  selecting  the  depository.  The  fact 
that  the  bank  subsequoit^  failed  Is  not  suf- 
fldent  of  Itself  to  show  negligence  on  the 
part  of  the  ececntor  In  selecting  it  as  the  de- 
pository. 

On  the  question  of  waste,  the  evidence 
shows  that  the  tlmbw  was  such  as  to  re- 
quire catUng,  and  the  proceeds  thereof  wore 
used  for  the  braeflt  of  the  trust  estate.  That 
being  the  case,  appellee  Is  not  properly  charge- 
able with  the  sum  Involved. 

As  to  the  counterclaim  for  the  dUFOToace 
betwem  the  rent  actually  received  and  that 
whl^  oonid  have  be«i  realized  by  ordinary 
bui^ess  Judgment,  the  evldoice  for  the  ap- 
pellee is  to  the  effect  that  the  sum  actually 
received  was  all  that  could  be  gotten  by  rent- 
ing It  for  such  purposes  as  would  not  Impair 
the  value  of  the  land.  On  the  contrary,  there 
Is  considerable  evidence  to  tiie  effect  that  the 
an>dlee  could  have  rented  the  land  at  from 
$200  to  $800  per  year,  whereas  he  received 
from  |100  to  flSO  per  year.  Appellee  was 
given  a  discretion  In  regard  to  renting  the 
land.  He  was  authorized  to  r^t  It  so  as  to 
produce  the  best  results  fbr  the  estate. 
While  It  Is  true  that  he  m^ht  perhaps  have 
realized  more  mon^.  It  Is  by  no  means  cei^ 
tain  that  the  Interest  of  the  estoto  Itself 
wonid  have  been  best  subserved  by  that 
method  <tf  renttaig  It  By  adopting  that 
method  the  value  of  the  estate  might  have 
beoi  impaired  to  a  greater  extoit  than  it 
was. 


Bat  It  Is  Insisted  that  appdlee  iqMm  Us  aet- 
tlottoit  as  executor  bad  in  his  hands  Oie  sam 
of  $808.51,  and  that  the  income  frran  tbis  warn 
and  from  the  farm  was  taffldant  to  m^fBOtt 
a  young  boy.  It  anaar^  however,  that  the 
sum  which  be  had  In  hla  hands  as  exKutor 
was  Immediate  paid  out  on  dalms  cmverly 
allowed  and  that  no  part  of  the  cash  vras 
left ;  thus  maUng  It  necessary  to  support  the 
boy  out  of  the  proceeds  of  the  farm  alon& 
A  carnal  reaUng  of  the  record  leoda  to  the 
ooneIasl(tt  that  mwmas  Tass  was  a  carefnl. 
consdentloas,  budness  man.  He  realised  the 
Importance  of  the  trust  ounmltted  to  bis 
bands,  and  we  are  satlsfled  that  in  evwythlng 
he  did  he  acted  aa  he  thooght  best  tov  the 
boy  and  the  estate  whldi  he  had  In  cbarge. 
Without  spedfyii^  the  particular  Itons,  we 
think  It  proper  to  say  that  appellante  did 
net  show,  except  in  <me  instance,  that  the 
sums  allowed  appellee  la  bia  various  settle- 
mente  were  not  proper  chai^  against  the 
estete  As  to  the  Incorrectness  of  that  par- 
ticular charge,  appellee  testified  that  he 
brought  the  papers  to  tbe  connty  court,  and 
trusted  to  him  to  make  the  proper  settle- 
ments. The  mistake  was  doubtless  made  by 
the  court 

We  come  next  to  a  consideration  of  the  al- 
lowance of  $S00.  It  is  earnestly  Insisted 
by  appellants  that  appellee  agreed,  when  a 
certain  settlement  was  made  in  the  year 
1897,  not  to  make  any  further  charges  for 
boating  the  boy.  We  think  a  careful  read- 
ing of  tbe  Toncher  does  not  show  any  agree- 
ment on  the  part  of  appellee  not  to  charge 
board  from  February  10,  1897.  It  Is  simply 
a  statement  that  he  made  no  charge  for 
board  up  to  March  12,  1898,  the  date  of  the 
next  settlement  He  explains  his  action  In 
this  regard  by  saying  that  th^e  was  not  saf- 
fldent  income  from  tbe  estate  at  that  time  to 
Justify  tbe  payment  of  board,  and  he  there* 
fore  made  no  Chai^  during  that  iierlod. 
However  that  may  be,  the  evldrace  shows 
that  during  his  last  Illness  Freddie  Sweatt 
needed  constant  care  and  attention.  For  the 
last  eight  months  of  his  llfe^  he  was  In  the 
final  steges  of  consnmptitm.  During  that 
time  the  appellee  and  his  wife  nursed  and 
took  care  of  htm.  The  evidmce  shows  that 
the  sum  of  $500,  allowed  appellee  is  no  more 
than  would  be  proper  compensation  for  such 
care  and  attention.  'Hiat  being  the  case,  the 
sum  of  $S00  was  proQetly  allowed  fw  ttiese 
services,  without  regard  to  whether  or  not  ap- 
pellee had  agreed  not  to  diarge  the  hoj  any 
further  board  after  February  188Z 

UpcHi  the  whole  case,  we  eondode  that  tiie 
trial  cotirt  by  his  Judgment  <aA  snbetantlAl 
Justice  betweoi  the  parties  to  thta  action. 
The  Judgment  should  therefon  be  afflimed. 
and  it  la  10  ordered. 
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CHESAPEAKE  &  0.  RY.  CO.  T.  MABCUM. 
(CoQrt  of  Appeals  of  Keatucky.  Jui.  11*  1910.) 

1.  Masitb  and  Skbtant  <|  270*>— Aonon  foh 

iKJUBIKft—BTIDENCX. 

Id  an  action  Rgainst  a  railroad  company  tor 
Injarie*  to  a  servant  while  acting  under  the 
chafce  of  a  foreman,  the  evidence  held  to  show 
that  the  foreman,  from  the  effecta  of  whisky, 
had  become  reckless,  and  was  In  a  condition  to 
take  risks  which  under  ordinary  circumstances 
he  wonld  not  have  taken. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Dea  Dig.  S  279.*] 

2.  Mastbb  and  Sebvant  (|  287*)— Injtjbies 
TO  Sebvant  —  Acnona  —  Quxbtiokb  fob 

JUBT.  , 

In  an  action  against  a  railroad  company  for 
injaries  to  an  employ^  who  was  acting  ander 
the  direction  of  a  foreman,  the  erldence  held  to 
make  the  questlMi  of  the  gron  netf  igenoe  of  the 
foreman  one  fnr  the  jary. 

[Ed.  Nota— For  other  caaes,  m  Master  and 
Servant,  CeoL  Dig.  H  lOKL-1067;  Dee.  Dig.  S 
287.*! 

8.  Mabttb  and  Servant  (|  177*)— Injubibs 
to  Sebtant— Gboss  Negligence  or  Fobe- 

HAK. 

A  railroad  company  directed  plaintiflF,  an 
employ^  to  assist  in  taking  some  snppliea  need- 
ed for  the  repair  of  the  railroad  from  a  point 
where  they  were  kept  to  a  point  on  the  road 
where  they  were  needed,  and  furnished  a  hand 
car  and  placed  it  in  charge  of  a  section  fore- 
man. Plaintiff  was  injured  by  the  car  being 
thrown  from  the  track,  the  accident  resulting  as 
he  claimed  from  the  negligence  of  the  foreman 
In  fiailing  to  apply  the  brakes  to  the  car.  It 
was  not  claimed  that  the  band  car  or  any  of 
its  parts  was  in  any  manner  defective,  or  not 
reasonably  safe,  or  tnat  the  track  was  not  rea- 
sonably nfe.  Heldt  that  the  company  wonld 
only  be  liable  for  the  gross  negligence  of  the 
foreman,  and  that  such  negligence  would  be  the 
failure  to  exercise  slight  care. 

(Ed.  Notfc— For  other  caaes,  lee  Master  and 
Smnt,  Dee.  Dir  I  177.*] 

4.  BfAVRB  AND  SEBVAltT  (||  101,  102*)— In- 

jvbibs  to  Scbvahi^abk  ab  to  Plaoi  vob 

WOBK. 

It  is  the  duty  of  a  master  to  furnish  the 
servant  with  a  reasonably  safe  place,  material, 
and  appliances  in  and  with  which  to  perform 
his  labor,  and  be  la  liable  for  ordinary  negli- 
gence In  failing  to  perform  this  duty. 

[Ed.  Note. — For  other  oases,  see  Master  and 
Servant,  Cent  Dig.  SS  122,  135,  171,  178-184, 
192 ;  Dec.  Dig.  >|  101,  102.*] 

6.  Mastbb  and  Sebvant  ($  103*)— Injueies 
TO  Sebvant— Deuoation  of  Dutt. 

The  duty  of  the  master  to  furnish  the  serv- 
ant with  a  reasonablv  safe  place,  material,  and 
appliances  In  and  with  which  to  work  cannot  be 
delegated  to  an  agent. 

[Ed.  Note;— For  other  eases,  see  Master  and 
Servant,  Gent.  Dig.  |  176;  De&  Dig.  I  lOB.*] 

6.  Appeal  and  Ebbob  ({  928*)— Review— Pbe- 

■UlCFTIORS. 

Where  there  Is  nothing  in  the  record  to 
■bow  which  party  offered  an  Instruction  that 
vns  riven,  it  will  be  presumed  that  it  was  pre- 
pared and  given  by  the  court  without  the  re 
quest  of  either  party. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  I  928.*] 

Appeal  from  Circuit  Court,  Lawrence 
Coonty. 

"To  be  officially  reported." 


Action  by  David  Marcum  against  the  Chefc- 
apeake  A  Ohio  Railway  Company.  Judgment 
for  plalntier,  and  defendant  a^iealB.  Revers- 
ed and  remanded. 

Worthington,  Cochran  A  Browning,  F.  T, 
D.  Wallace,  and  M.  C.  Kirk,  for  appellant 
John  W.  Woods  and  Clyde  L  Miller,  for  ap- 
pellee. 

NTTNN,  O.  J.  This  appeal  Is  from  a  Judg- 
ment of  the  Lawrence  circuit  court  for  the 
simi  of  $983  damages,  resulting  from  an 
Injury  received  by  appellee  on  account  of  the 
derailment  of  a  hand  car  belonging  to  ap- 
pellant The  band  car  was  In  charge  of  one 
BlanklnBhip,  appellant's  foreman,  section 
boss.  On  April  7,  1907,  appellee,  together 
with  a  nnmlMr  of  others,  went  to  a  station 
by  the  name  of  Fullers,  Lawrence  county, 
Ey.,  near  which  there  was  a  lai^e  slip  on 
the  railroad  right  of  way.  About  8  o'clock 
In  the  afternoon,  ap[)ellant'8  superintendent 
Hughes,  directed  Tom  Blonklnshlp,  one  of 
appellant's  section  foremen,  to  take  a  hand 
car  and  two  or  three  men  to  aid  him,  and  go 
to  Louisa,  and  get  some  dynamite  and  caps 
and  Dan  Blankinshtp,  another  of  app^Iant's 
for^en,  and  return  to  the  slip.  Appellee 
was  one  of  the  men  selected  by  Tom  Blankin- 
shtp to  aid  him,  the  other  two  were  Ben 
Blanklnshlp  and  one  Brown.  They  went  to 
Louisa,  obtained  the  supplies  mentioned, 
started  on  their  return  and  stopped  for  Dan 
Blanklnshlp  at  his  home  in  the  suburb  near* 
est  the  slip.  When  they  arrived  at  that  point 
It  was  raining,  and  they  remained  there 
about  ten  minutes,  until  it  stopped  raining, 
and  again  started  on  their  return  to  the  slip 
with  Dan  Blanklnshlp.  They  traveled  only 
a  short  distance  when  they  noticed  a  very 
angry  looking  cloud  coming  In  their  direc- 
tion; and  the  wind  began  to  blow  from  be- 
hind them,  increasing  to  such  a  velocity  that 
it  moved  the  car  along  at  the  rate  of  12 
miles  an  hour  of  Its  own  force,  and,  accord- 
ing to  all  the  witnesses,  the  car  was  galnli^ 
rapidly  In  momentum.  At  this  tim^  Dan 
Blanklnshlp,  who  hod  been  using  one  of  the 
levers  to  propel  the  car,  and  who  was  an  old 
sectlonl  foreman,  asked  Tom  Blanklnshlp,  hU 
brother,  who  was  the  foreman  In  charge  of 
the  car  and  the  brakes  thereon,  to  "rubber 
the  brakes" — In  other  words,  to  check  or 
stop  the  car — and  about  the  same  time  ap- 
pellee made  a  like  request  Tom  Blanklnshlp 
answered,  "Let  her  roll.  You  fellers  are 
scared."  Th^  made  a  second  request  In  a 
moment  or  two,  with  like  results.  Very  soon 
after  this  Tom  Blanklnshlp  did  att^pt  to 
check  the  speed  of  the  car  by  the  use  ot 
the  brakes,  but  failed  to  accomplish  his  pur- 
pose, and  Jumped  from  the  car,  which  left 
only  aiH>ellee  and  Ben  Blanklnshlp  on  the 
ear,  Dan  BlanklnshH>  and  Brown  having 
Jumped  Immediately  before  Tom  Blanklnshlp. 
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By  this  time  the  hand  car  had  reached  a 
curre  In  the  track,  which  fact  coupled  with 
the  force  of  the  wind  may  have  caused  It  to 
leave  the  track,  and  It  was  found  about  40 
feet  below  on  the  side  of  the  mountain.  It 
Is  shown  without  contradiction  that  appellee 
was  on  the  upper  side  of  the  car  next  to  the 
embankment  and  between  the  handle  of  the 
levers  on  the  car;  being  thus  situated,  he 
could  not  escape  from  the  car  as  the  others 
did  without  very  great  danger  to  his  person. 
When  the  oar  left  the  track,  appellee  was 
thrown  into  a  ditch,  severely  hurt,  and  ren- 
dered unconscious.  The  amount  of  the  Judg- 
ment Is  small,  If  appellee  was  entitled  to 
recover  anything  for  his  Injuries. 

Appellant  contends  that  the  court  should 
have  given  a  peremptory  Instruction  to  the 
Jury  to  find  for  It,  for  the  reason  that  his 
Injuries  resulted  from  the  storm  or  cyclone, 
an  act  of  God.  which  no  human  agency  could 
have  reasonably  anticipated  and  provided 
against.  If  this  were  true,  as  a  matter  of 
course,  a  peremptory  Instruction  should  have 
been  given.  Appellee's  position  Is  that,  con- 
ceding the  storm  caused  the  car  to  be  thrown 
from  the  track,  appellant's  servant,  Tom 
Blanklnshlp,  was  guilty  of  gross  negligence 
In  not  stowing  the  car  when  the  angry  look- 
ing storm  was  approaching  and  at  the  time 
when  his  brother  and  appellee  called  his 
attention  to  It  and  requested  him  to  stop 
car.  All  the  witnesses  agree,  Including  Tom 
Blanklnshlp,  that  the  car  could  have  been 
stopped  at  that  time  if  the  brakes  had  been 
applied.  And  all  the  witnesses  but  one  gave 
It  as  their  opinion  that  Tom  Blanklnshlp 
could  have  stopped  the  car  when  requested 
the  second  time,  If  he  had  Immediately  used 
the  brakes.  Dnn  Blanklnshlp  testified  that 
he  did  not  request 'Tom  to  stop  the  car  on 
account  of  the  Btorm  alone,  but  because  the 
wind  was  moving  the  car  at  such  a  rate  that 
he  was  afraid  to  remain  on  It  until  It  reached 
the  curve  just  ahead  of  them.  Tom  Blankln- 
shlp, the  foreman,  testified  that  be  had  taken 
four  or  five  drinks  while  In  Louisa,  but  was 
not  drunk.  The  reasonable  conclusion  to  t>e 
drawn  from  the  evidence  Is  that  he,  from  the 
effects  of  the  whisky,  had  become  reckless 
and  fearless,  and  was  in  a  state  of  mind  to 
take  risks  which,  under  ordinary  circum- 
stances, be  would  not  hare  taken.  In  volume 
1.  Thompson's  Commentaries  on  the  Law  of 
Negligence,  S  T3,  In  discussing  the  question 
of  negligence  of  a  defendant  concurring  with 
the  act  qf  God,  it  Is  said :  "Upon  the  same 
principle.  If  the  negligence  of  the  defendant 
concurs  with  the  act  of  God,  or  with  any 
other  vis  major,  In  producing  a  catastrophe, 
the  defendant  will  be  liable,  provided  be 
might  have  foreseen  the  catastrophe  and 
provided  against  It.  notwithstanding  the  vis 
major,  by  the  exercise  of  that  degree  of  care 
wblch  the  law  places  upon  him,  under  the  cir- 
cumstances of  the  case."  In  our  opinion, 
there  was  some  evidence  of  gross  negligence 
on  ibe  part  of  Tom  Blanklnshlp  who  was  In 


charge  and  control  of  the  car,  and  It  was  a 

question  for  the  jury. 

The  court's  Instructions  to  the  Jury  were 
without  fault,  except  In  one  particular. 
They  placed  a  higher  degree  of  care  upon  ap- 
pellant's foreman  In  charge  of  the  car  than 
the  law  authorized.  They  made  appellant 
liable  for  the  ordinary  negligence  of  Its  fore- 
man when,  under  the  facts  of  the  case  at 
bar.  It  was  only  liable  for  the  gross  negli- 
gence of  Its  foreman  In  charge.  If  appellee 
did  not  receive  his  Injuries  as  the  result  of 
the  gross  negligence  of  Tom  Blanklnshlp,  ap- 
pellant Is  not  liable  to  him  In  damages.  The 
rule  has  long  been  established  In  tbis  state 
that  It  Is  the  duty  of  the  master,  or  employ- 
er, to  furnish  the  servant,  or  employ^,  a  rea- 
sonably safe  place,  material,  and  appliances 
In  and  with  which  to  perform  his  labor. 
This  duty  devolves  upon  the  master,  and  be 
cannot  delegate  It  to  an  agent  so  as  to  re- 
lieve himself  from  this  legal  duty,  and  he  Is 
liable  for  ordinary  negligence  In  falling  to 
perform  this  duty.  This  principte  Is  so  well 
established  that  we  deem  It  unnecessary  to 
cite  authorities  sustaining  It;  it  does  not, 
however,  apply  to  the  case  at  bar.  It  Is  not 
charged  nor  intimated  In  the  petition,  nor 
.shown  by  the  testimony,  that  the  master 
failed  to  furnish  a  reasonably  safe  track  up- 
on which  to  operate  the  band  car,  nor  Is  it 
alleged  or  proved  that  the  hand  car  or  any  of 
Its  parts  were  in  any  manner  defective  or 
not  reasonably  safe.  The  whole  of  appellee's 
case  depends  upon  the  question  as  to  whether 
or  not  Tom  Blanklnshlp,  appellant's  foreman, 
on  the  occasion  mentioned  was  guilty  of  gross 
negligence  in  the  management  and  operation 
of  the  hand  car.  On  another  trial.  If  the  tes- 
timony Is  In  substance  the  same,  the  court 
will  omit  Instructions  Nos.  1  and  2  defining 
ordinary  care  and  negligence,  and  give  In  lieu 
of  No.  3  the  following:  Gross  negUgence  la 
the  absence  of  slight  care. 

We  find  that  by  the  latter  part  of  Instmo- 
tlon  No.  4  the  court  told  the  Jury  that  if  they 
believed  "Thomas  Blanklnshlp,  by  failing  and 
refusing  to  stop  said  hand  car  and  allow 
plalntifC  to  leave  it,  when  he,  said  foreman, 
could  have  stopped  It,  and  when  he  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  that  by  reason  of  the  storm  It  was 
dangerous  not  to  do  so,  they  will  find  for 
plaintiff,  and  unless  they  so  believe  they  will 
find  for  defendant." 

We  further  find  that  In  the  latter  part  of 
instruction  No.  5,  the  court  told  the  Jury  that 
If  they  believed  from  the  evidence,  "that  tbe 
Injury  complained  of  was  caused  by  an  un- 
usual wind  storm  or  cyclone,  which  the  de- 
fendant could  not  have  anticipated  and  rea- 
sonably guarded  against,  and  the  Injury  pre- 
vented by  the  use  of  ordinary  care,  they  will 
find  that  said  Injury,  if  any,  was  caused  by 
'act  of  God,'  and  will  find  for  the  defendant." 

It  will  be  noticed  that  the  foregoing  in- 
structions permitted  appellee,  a  servant  of  ap- 
pellant, to  recover  for  the  failure  of  app^ 
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lant'B  section  toteman  to  exerdse  "ordinary 
care."  That  this  Is  not  the  law  has  been  too 
long  settled  In  this  state  to  need  citation  of 
aathority.  Appellant  Is  only  liable  to  ai^l- 
lee  in  this  case  for  Injuries  resulting  by  rea- 
son of  the  failure  of  Its  section  foreman,  Tom 
Blanklnshlp,  to  exercise  slight  care  In  the 
discharge  of  his  duties.  Therefore  the  use  of 
the  word  "ordinary"  in  the  instructionB  above 
referred  to  Is  reversible  error,  and  on  anoth- 
er trial,  instead  of  this  word,  the  court  should 
use  the  word  "slight"  See  L.  &  N.  B.  B,  Co. 
T.  Foard.  101  Ky.  456,  47  8.  W.  342,  20  Ky. 
Law  Rep.  646. 

Appellee's  counsel  contend  that  Instruction 
No.  6  was  offered  by  appellant's  counsel. 
The  record  does  not  sustain  this  statement; 
it  Is  silent  upon  the  subject  There  Is  noth- 
ing in  the  record  showing  who  offered  It 
therefore  the  presumption  Is  that  it  was  pre- 
pared and  given  by  the  court  without  the  re- 
quest of  either  party.  The  error  consists  In 
the  fact  that  the  court  based  the  right  of  ap- 
pellee's recovery  upon  ordinary  negligence, 
when  it  should  have  been  based  upon  gross 
negligence^ 

For  this  reason,  the  Judgment  of  the  low- 
er court  is  reversed  and  remanded  for  fur- 
ther proceedings  consistent  herewith. 


CHILDER3  et  al.  v.  BALES. 
(Goart  of  Appeals  of  Kentack?.   Jan.  12,  1910.) 

1.  FBAnODLENT  CONVEYANCES  (8  24*)— VaLID- 
ITT— VAUDITY  as  AQAIKST  EXISTING  CBED- 
ITOBB. 

Under  Ky.  St.  {  1907  (Ruaaeirs  St  S  2100), 
makine  every  conreyance  1^  a  debtor,  witboui 
\-fl'tiiWe  consideration  void  as  to  pxisting  lia- 
bilities, a  conveyance  made  to  a  third  person 
for  a  consideration  paid  by  the  debtor  is  fraud- 
olenL 

[Ed.  Note.— For  other  casea,  see  Fraudulent 
Conveyances,  Cent  Dig.  I  45;  Dec  Dig.  §  24.*] 

2.  Fraudulent  Cokvetancks  (I  276*)  — 
Right  of  Action— Defensbs—Bxemptions 

— BnBDEN  OP  Pboof. 

Wbere  a  conveyance  is  made  to  a  third 
person  for  a  consideration  paid  by  a  debtor,  a 
creditor  seeking  to  set  aside  the  conv^ance  need 
not  show  that  the  money  paid  was  not  exempt ; 
that  being  a  matter  of  defense. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
Conveyances,  Cent  Dig.  S  808;  Dec,  Dig.  8 
27a*] 

3.  Fbauddt,bnt  Convetancks  (S  299*)— Ac- 
tions—Sufficiency  OF  Evidence— ExEUP- 

TIONS. 

Testimony  given  five  or  Bix  years  sifter 
property  was  cMiveved  to  another  in  considera- 
tion of  money  paid  by  a  debtor,  in  an  action  by 
creditors  to  set  the  conveyance  aside,  that  the 
debtor  had  no  property  above  IUb  exemption  at 
the  time  he  testified,  did  not  show  that  the 
money  paid  for  the  conveyance  was  exempt; 
the  testimony  not  relating  to  the  debtor's  prop- 
erty when  the  conveyance  was  made. 

(Ed.  Note.— For  other  case.s,  see  Fraudulent 
Conveyances,  Cent  Dig.  §S  876,  881 ;  Dec.  Dig. 
S  299.*] 

4.  IffTANTB    ({  i02*>— ACnonS— BXFBESEKTA- 

Where  an  answer  was  filed  for  an  infant 
defendant  some  three  months  before  the  case 


was  submitted  denying  the  aOegsttons  of  the 
complaint,  and  the  answer  of  the  guardian  ad 
litem,  alleging  that  be  had  examined  the  record, 
and  could  not  make  any  defense  other  than  that 
made,  was  filed  before  Judgment,  a  contention 
that  the  case  was  prematurely  submitted  as  to 
the  Infiint  defendant  was  nntenaible. 

[Ed.  Note.— For  other  cases,  see  Infants,  Cent 
Dfg.  §S  290-300;  Dec,  Dig,  }  10Q.«] 

5.  Limitation  of  Actions  (8  180*)- Plead- 
in  Q  s— Necessity— DEaiuBBEH. 

A  statute  ot  limitations  must  be  pleaded 
and  cannot  be  raised  by  demurrer,  so  that  the 
fsct  that  a  petition  to  set  aside  a  fraudulent 
conveyance  snowed  that  the  suit  was  brought 
within  five  years  after  its  execution  and  did  not 
allege  that  plaintiff  could  not,  by  ordinary  dili- 
gence, have  ascertained  the  fraud  within  five 
years,  was  not  ground  for  demurrer. 

[Ed.  Note.--For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig;  }  €70;  Dec.  Dig.  |  ISa*] 

Appeal  from  Circuit  Court  Pike  County. 

"Not  to  be  officially  reported." 

Action  by  T.  S.  Bales  against  Alvin  Chil- 
ders  and  others.  From  a  Judgment  for 
plaiutifF,  defendants  appeaL  Affirmed. 

J.  E.  Chllders,  for  appellants.  Robert  L. 
Miller,  for  appellee. 

CLAT,  C.  Appellee,  T.  S.  Bales,  as  suc^ 
cessw  of  the  firm  of  PiiuKm,  Bales  ft  Smith, 
Instituted  this  action  against  appellant  Wm. 
Chllders  upon  a  judj^ueut  for  |126.40,  upon 
which  an  execution  was  issued  and  return* 
ed,  "No  pr<q>erty  found."  By  amended  peti- 
tion appellee  attacked  a  conv^ance  made  to 
AlvIn  Chllders  of  a  small  tract  of  land  by 
J.  S.  Ratliff  and  wife  on  March  27,  1903. 
The  consideration  for  this  conveynnce  was 
$100,  which  was  paid  tyy  appellant  WUUam 
Chllders.  The  am^ded  iKtltlon  charged  that 
this  conveyance  was  made  with  the  fraudu- 
lent intent  to  cheat,  hinder,  and  delay  the 
creditors  of  said  William  Chllders.  Various 
attachments  were  issued  and  sustains.  The 
trial  court  entered  Judgment  directing  that 
the  conveyance  to  Alvln  Chllders  be  set 
aside.  The  validity  of  the  latter  portion  of 
the  Judgment  Is  attacked  on  this  appeal. 

Section  1907,  Ky.  St  (Russell's  St  {  2100), 
is  as  follows:  "Every  gift  conveyance,  as* 
slgnment,  transfer  or  diarge  made  by  a  debt 
or,  of  or  upon  any  of  his  estate,  without  val- 
uable consideration  therefor,  shall  be  void  as 
to  all  of  bis  then  existing  liabilities,  but 
shall  not  <m  that  account  alone,  be  void  as 
to  creditors  whose  debts  or  demands  are 
thereafter  contracted,  nor  as  to  purchasers 
with  notice  of  the  voluntary  alienation  or 
charge;  and  though  it  be  adjudged  to  be 
void  as  to  a  prior  creditor,  it  shall  not  there- 
fore be  deemed  to  be  void  as  to  such  sub- 
sequent creditors  or  purchasers."  In  inter* 
preting  tills  statute  this  court  has  held  that 
a  conveyance  by  a  debtor  without  valid  con- 
sideration Is  void  as  to  all  his  then  existing 
liabilities,  and  passes  no  title  whatever  to 
the  grantee.  Yankey  v.  Sweeney,  85  Ky. 
55,  2  S.  W.  559.  The  rule  is  the  wime  where 
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the  oonTcyance  Is  to  one  pemm  and  the  con- 
sideration iB  paid  to  anotlier.  Allen  t.  Rus< 
eell,  76  Ey.  lOS;  Adams  t.  O'Bear,  80  Ky. 
129;  Bank  t.  Rose,  IIS  Ey.  Od  S.  W. 
907,  24  Ky.  Law  Hep.  782. 

Applying  the  rule  laid  down  In  the  above 
cases,  tii«  record  shows  that  the  judgment 
sued  upon  was  obtained  in  the  year  1894, 
and  was  unpaid.  T^refore  the  debt  In  fa- 
vor of  app^ee  existed  at  the  time  of  the 
conveyance  to  Alvln  GUlders.  As  the  mtmey 
was  paid  by  William  ChlMon  and  there  was 
no  consideration  for  the  conveyance,  the  con- 
veyance was  void  as  to  WUIlam  Cbllders* 
liabilities  existing  at  the  time  of  the  con- 
veyance. All  that  was  necessary  to  be  shown 
was  that  the  debt  existed  and  that  the  con* 
v^ance  was  voluntary.  It  was  not  incum- 
bmt  npcm  the  creditor  to  sbow  that  the  mon- 
ey  paid  for  the  land  was  not  exempt  .This 
was  a  matter  of  defense.  Th^  was  testi- 
m(my  to  1b.B  tOect  that  William  GhUders  at 
the  time  that  be  testified  bad  no  property 
over  and  above  bis  exemptions^  Be  testi- 
fied, however,  about  fire  years  after  the  con- 
v^ance  in  qnestion.  The  testimony  so  giv- 
en was  doubUess  true,  but  it  did  not  show 
that  the  money  paid  for  the  property  In 
question  was  exempt  at  the  time  the  convey- 
ance was  made.  So  far  as  the  conveyance  in 
question  Is  couched,  proof  upon  tbe  ques- 
tion of  exemption  should  have  been  directed 
to  William  CbUdws'  financial  c(mdition  at 
that  time.  As  tills  was  not  done,  thae  Is 
no  proof  tending  to  show  that  the  m<mey 
with  wbidi  the  property  was  purcliased  was 
exempt 

There  Is  no  merit  In  the  contention  of  tbe 
Infant  appellant  that  the  case  was  prema- 
turely submitted  so  far  as  he  was  concerned. 
An  answer  was  filed  tijr  him  some  three 
months  prior  to  the  submissltm  denying  the 
allegations  of  the  amended  petition,  and  tiie 
answer  of  the  guardian  ad  litem,  to  the  ef- 
fect that  he  examined  tbe  record  in  tbe  case 
and  was  unable  to  make  any  defense  other 
than  that  already  made,  was  filed  before 
judgment 

It  Is  next  insisted  that  the  demurrer  to 
the  amended  petition  should  have  been  sus- 
tained for  the  reason  that  It  appeared  In  the 
petition  that  the  attack  upon  the  couveyance 
was  made  after  the  expiration  of  Ave  years 
from  its  execution,  and  that  the  attacking 
creditor  did  not  allege  that  he  could  oot  by 
ordinary  diligence  have  ascertained  the 
fraud  within  five  years  from  the  execution 
Of  the  conveyance.  In  support  of  this  posi- 
tion appellants  rely  upon  the  case  of  Brown 
T.  Brown.  91  Ky.  639,  11  S.  W.  4.  12  Ky. 
Law  Rep.  280.  An  examination  of  that  case, 
however,  nnd  the  cases  of  Caranaugh  v. 
Britt,  90  Ky.  275,  13  S.  W.  922,  12  Ky.  Law 
Rep.  204.  and  Woods  v.  James,  etc..  87  Ky. 
517,  9  S.  W.  513.  10  Ky.  Law  Rep.  531,  which 
apparently  sustain  appellants'  contention,  will 


Show  that  Hie  court  did  not  opreaaiy  decide 
that  SDCb  allegatlona  should  be  made  In  tlie 
petitton.  Tbls  is  dearly  pointed  out  tn  tbe 
cases  of  Swlnebroad.  etc.,  r.  Wood,  eto.,  123 
Ky.  664,  9T  &  W.  25,  29  Ey.  Law  Bep.  1202, 
and  Yager's  Adm'r  v.  Bank  of  K«itacky, 
etc.,  125  Ky.  177.  100  a  W.  84S,  80  Ey. 
Law  1287,  wh^  It  Is  held  that  wboi 
In  an  action  for  relief  on  the  ground  of 
fraud  or  mistake  the  dtfendant  relies  npon 
tiie  five  yean^  statute  oC  limitation,  and 
shows  that  the  fraud  or  mistake  was  per- 
petrated or  made  more  than  five  years  before 
the  action  was  Instituted,  tbe  plea  must 
vail,  unless  It  Is  avoided  by  a  repUcatlcm 
showing  that  the  action  was  brought  within 
five  years  after  the  discovery,  and  that  he 
could  not  by  reastmabie  dillg«ice,  iiave  dis- 
covered the  same  sooner.  The  rule  Is  that; 
in  order  for  a  party  to  avail  blmstif  ot  tbe 
statute  of  limitations,  It  must  be  ideaded. 
Tbe  question  ot  llmltatl(m  cannot  be  raised 
by  demurro:. 
Judgment  affirmed. 


JOHN  MTTNBOB  &  CO.  v.  ADAIf0.t 
(Coart  of  Appeals  of  Kentucky.  Jan.  6,  1910:) 

L  Set-Off  and  ConNTEBCUisc  ft  46*)— Sub- 
jgct-Matteb  —  Claim  by  Undisclosed 
Principal. 

Where  a  purchaser  has  notice  that  the 
seller  is  the  mere  agent  of  another  and  the  ti- 
tle to  the  property  is  in  the  other,  the  purchas- 
er Is  not  entitled  to  set  off  against  him  a  debt 
due  from  tbe  agent. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
C^nteiclaim,  Cent  Dig.  |  lOS;  De&  Dig.  | 
4a*] 

2,  SeT'OfT  and  CoUNTEBCLAni  fl[46*>— SUB- 
JECT-MAVrXB  —  CLAUI     BT  UNDISCLOSED 

Pbincipal. 

Where  a  corporation,  the  name  of  which 
iodicnted  it  to  be  an  importer,  had  possession 
of  goods  which  it  from  time  to  time  consigned 
to  aefeadant  the  fact  that  Invoices  for  several 
conaiimments  contained  a  notation  that  it  was 
payable  to  a  firm  engaged  in  the  banking  busi- 
ness In  the  city  where  the  seller  resided  was 
not  notice  to  the  purdiaser  that  the  seller  was 
a  mere  agent  tor  the  banker,  and  that  the  bank- 
er had  title  to  the  goods,  so  as  to  prevent  the 
purchaser,  in  an  action  for  the  price,  from  set- 
ting off  a  claim  i^Kainst  tiie  importer. 

[Ed.  Note^For  other  cases,  see  Set-Off  and 
Counterciaim.  Cent.  Dig.  f  103;  Dec  Dig.  S 
46.*] 

3,  Ppincipal  and  Agent  (|  190*)— Action— 
Evidence— SuPFiCKNCY. 

In  an  action  by  an  undlsdoaed  principal 
for  the  price  of  goods  sold  by  bis  afrent,  where 
the  purchaser  sought  to  set  off  a  claim  against 
the  agent,  evidence  held  sufiicient  to  show  that 
the  claim  sought  to  be  set  off  existed  at  the  time 
when  tbe  sale  was  completed. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent.  Dec.  Dig.  |  190.*1 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"To  be  ofHclaliy  reported." 

Action  by  Henry  Munroe  and  others,  do- 
iDg  business  as  John  Munroe  &  Co.,  against 
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Boea  Adamo.  From  a  Jodgmeait  In  faror  of 
defendant,  plalntUfs  appeal.  Affirmed. 

Dodd  A  Dodd,  for  appellants.  O'Neal  A 
O'N'eal,  Onstav  A.  Bllerkamp,  and  N.  A.  Coap- 
er,  for  appellee. 

CLAT,  a  Henry  Monroe.  Frederic  De 
B^Mt,  and  others,  partners  trading  and  do> 
Ing  bostneBS  under  the  firm  of  John  Munroe 
A  Co.,  Instituted  this  action  against  Rosa 
Adamo  to  recover  judgment  for  the  sum  of 
$1,524.60,  tiie  purchase  price  of  1,089  boxes 
of  macaroni  sold  and  delivered  to  ber.  Bosa 
Adamo,  in  her  answer,  offered  to  confess 
judgment  for  $400,  and  pleaded  a  set-off 
against  the  balance  of  the  claim.  Ber  offer 
to  confess  Judgment  was  accepted.  The  case 
was  submitted  to  the  court  on  the  law  and 
the  facts,  and  Judgmrat  rendered  in  favor 
of  Rosa  Adamo.  Fr<»a  that  Judgment  this 
appeal  Is  prosecuted. 

The  facts  of  this  case  are  as  follows:  On 
March  7.  1907,  the  Merchants*  National  Im- 
porting Company,  of  New  York,  N.  Y..  enter- 
ed Into  a  contract  with  Rosa  Adamo,  by  the 
terms  of  which  she  was  appointed  sole  agent 
for  the  sale  of  certain  brands  of  macaroni 
in  Louisville,  Ky. ;  Rosa  Adamo  at  the  same 
time  binding  herself,  during  the  life  oi  the 
contract,  which  was  one  year,  not  to  handle 
any  other  brands  of  macaroni  except  those 
■o  famished.  It  was  further  agreed  be- 
twesD  the  contiactliic  parties  that  Bosa  Ada- 
mo was  to  take  20  shana  vt  the  pr^erred, 
and  40  Bhares  of  Che  common,  stodc  of  the 
Merchants*  National  Importing  Company. 
The  par  value  of  the  preferred  stock  was 
$100  per  shara.  Aivfdlee  was  to  receive  ttie 
common  stock  as  a  bonus.  As  such  stock- 
holder, Qpellee  was  to  receive^  in  addition 
to  the  gnoranteed  dividends  cm  the  preferred 
stodL  and  the  dividends  wUch  mltfit  be  de- 
clared on  the  common  stock,  a  r^te  of  1 
east  per  box,  deductible  monthly  or  qnartei^ 
ly,  on  all  purchases  made  by  her  of  the  Mer- 
«hanbi^  National  Importing  Cranpany.  It 
was  furtbv  agreed  that.  In  tbe  event  the 
contract  was  not  ronwed  at  the  expiration 
of  one  year,  tbe  company  was  to  rtf  und,  on 
80  days*  notice  In  writing,  the  amount  paid 
1^  aivellee  for  the  Bto(&  plus  the  earned  div- 
idends on  the  same.  In  tbe  cmtxact  the 
Merchants'  Naticmal  Importing  Company  con- 
firmed certain  sales  that  were  made  to  ap- 
pellee, and  directed  tiiat  further  orders  be 
B»it  snffldentiy  in  advance  to  enable  It  to 
lodge  tiie  same  with  Its  agent  In  Naples. 
Tbe  terms  of  payment  were  to  be  net  cash 
payable  In  New  York  ezchai^  on  receipt  of 
bill  and  blU  of  lading  covering  each  separate 
shipment 

Under  the  terms  of  the  framing  contract 
tbe  Merchants'  National  Importliv  Company 
made  14  conslgnmaita  ot  macanmi  to  appel- 
lee In  eadi  case  the  macanml  was  shinwd 
as  tiie  property  of  the  Merchants'  National 
Importing  Company.    There  was  only  one 


brand  of  goods  so  shipped,  and  the  Mer- 
chants' National  Importing  Company  claim- 
ed to  have  exclusive  omtrol  of  those  goodu 
in  the  United  States,  and  stamped  this  claim 
upon  every  box  In  which  the  goods  were 
shipped.  Tbe  bill  of  lading  In  each  Instance 
showed  that  the  Merchants*  National  Im- 
porting Company  was  the  ctmslgnor,  and  the 
Invt^ces  were  made  ont  In  Its  name  In  tba 
case  of  the  last  three  shlpmoits,  there  was 
stamped  upon  the  Invoice:  **The  ftbove  in* 
voice  Is  payable  to  J<^  Monroe  ft  Comiiany, 
80  Pine  8t,  New  York,  N.  Y^  In  New  York 
funds."  Notwithstanding  the  above  direc- 
tions, q^eUee  made  payment  on  the  first  two 
of  tiie  last  three  conslgnmentB  direct  to  the 
Merchants^  National  Importing  Oonuwny,  ot 
New  York.  Such  payments  were  accepted 
without  complaint  or  forther  dlrecrtlm  In  thfli 
matter.  Tbe  invoice  accompanying  the  last 
ctmslgnment,  the  payment  of  wtaldi  Is  In  con- 
troversy In  this  caae^  had  the  same  notice 
stamped  on  It  Aiv^ee  is  an  Italian  woman 
who  can  nether  read  nor  write.  When  she 
received  tiie  Invoice  so  stamped,  she  did  not 
know  et  Its  contents.  The  next  day  she  moat 
to  one  George  Gutig.  who,  it  seons,  assisted 
her  In  the  transaction  of  her  buBlnees  and 
wrote  her  letters.  He  discovered  the  nota- 
tion on  the  invoice,  and  thereupon  wrote  to 
John  Munroe  &  Co.  that  appedlee  had  an  off- 
set against  a  part  of  the  claim  and  was  will- 
ing to  pay  only  the  balance.  Prior  to  this 
time,  however,  and  before  any  of  the  Invoices 
were  stamped  as  set  out  above,  a[q;>ellee, 
through  George  Gotig,  wrote  to  tbe  Mer- 
chants' National  Importing  Company  and  de- 
manded a  return  of  her  money  with  an  offer 
on  her  part  to  surrender  the  stock.  This  she 
had  tbe  right  to  do  under  the  contract 

It  further  appears  from  the  record  that 
John  Munroe  A  Co.  are  bankers.  In  addition 
to  this  business,  however,  they  had  for  sev- 
eral years  prior  to  the  time  this  controversy 
arose  been  Importers  of  macarouL  They  did 
not  wish  to  be  known  as  being  In  this  busi- 
ness ;  therefore  they  transacted  the  macaroni 
business  throngh  tbe  Merchants'  National  Im- 
porting Comi)Bny  as  their  agent  Tbe  proof 
shows  that  John  Munroe  A  Co.  actually  own- 
ed all  the  macaroni  consigned  to  appellee. 
Including  that  In  controversy.  They,  howev- 
er, permitted  the  Merchants*  National  Im- 
porting Company  to  consign  the  goods  as  its 
own.  The  latter  company  was  tbeir  sole 
sales  agent.  Furthermore,  the  Merchants' 
National  Importing  Company  did  not  act  as 
agent  for  any  other  parties  except  John 
Munroe  ft  Co. 

The  rule  of  law  applicable  to  a  case  of  this 
kind  is  well  stated  I^rd  Mansfl^  In  t^e 
early  case  of  Baybone  v.  Williams,  7  T.  B. 
3S6,  as  follows:  "Where  a  factor  dealing  for 
a  principal,  but  concealing  that  principal,  de- 
livers goods  In  bis  own  name,  tbe  person 
contracting  with  him  baa  a  right  to  consider 
him  to  all  Intaots  and  purposes  as  the  prln- 
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dpal ;  and  tliough  the  real  principal  may  ap- 
pear and  bring  action  npon  that  contract 
against  the  purchaser  of  the  goods,  yet  that 
purchaser  may  set  off  any  claim  he  may  have 
against  the  factor  In  answer  to  the  demand 
of  the  principal.  This  has  been  long  settled.'* 
In  Mechem  on  Sales,  vol.  2,  |  1451,  we  And 
the  following  statement  of  the  rule:  "Inter- 
esting questions  arise  In  these  cases  where 
the  agent  at  the  time  acted  as  the  ostensible 
principal  and  the  fact  of  the  agency  or  the 
name  of  the  real  principal  was  andlsclosed. 
May  the  agent  here  receive  payment,  and 
what  will  be  the  effect  upon  the  actual  prin- 
cipal, If  he  does?  The  answer  to  these  ques- 
tions depends  lai^ely  upon  whether  the 
agent  has  been  Intrusted  with  the  possession 
of  the  goods  or  otherwise  clothed  with  the 
Indicia  of  ownership  thereof.  If  he  has,  and 
If,  before  the  purchaser  becomes  aware  that 
the  assumed  principal  was  merely  the  agent 
of  another,  the  purchaser  has,  in  good  faith 
and  the  exercise  of  reasonable  prudence, 
made  payment  to  the  agent,  or  has  acquired 
an  offset  against  bim,  such  payment  or  off- 
set will  be  operative  against  the  principal." 
And  in  the  case  of  Henderson  v.  Botts,  56  Mo. 
App.  141,  we  find  the  following:  "An  undls- 
dosed  principal  takes  the  contract  made  by 
his  agent,  who  was  supposed  to  be  the  sole 
principal,  subject  to  all  the  eqnltleB  against 
the  agent ;  and,  if  the  agent  has  no  cause  of 
action  on  the  contract,  the  prlnd^bkl  has 
none."  Another  statement  of  the  rnle  Is  to 
be  found  In  81  Cyc  1601:  "The  general  rule 
is  that  a  person  contracting  with  an  agent  In 
his  own  name  without  notice  of  the  agency 
may  set  off  a  debt  to  him  from  the  agent 
personally  in  an  action  by  the  principal." 
The  above  rule,  however,  does  not  apply 
where  the  third  person  has  notice  that  the 
seller  is  the  mere  agent  of  the  principal,  and 
that  the  title  of  the  property  is  in  the  princi- 
pal. Koe&n  V.  Shorb,  24  Wend.  (N.  T.)  458. 

Applying  the  dotitrlne  of  the  foregoing 
cases  to  the  facts  of  the  case  before  us,  what 
do  we  find?  In  the  first  place,  the  Merchants' 
National  Importing  Company  had  possession 
of  the  goods  in  question  and  had  all  the  in- 
dicia of  owno^hlp.  They  were  permitted 
thus  to  handle  the  goods  by  appdlanta,  who 
did  not  care  to  be  known  as  being  In  the 
macaroni  business.  There  Is  not  a  single  cir- 
cumstance in  the  case  going  to  show  that  ap- 
pellee had  notice  of  the  mere  agency  of  the 
Merchants'  National  Importing  Company,  or 
of  the  fact  that  the  title  to  the  macaroni 
was  in  appellants,  unless  the  words  stamped 
upon  the  invoices  must  be  construed  as  no- 
tice. In  the  first  place,  when  the  goods  were 
received  and  the  sale  was  completed,  appellee 
did  not  even  have  notice  of  the  notation  re- 
ferred to.  She  did  not  ascertain  that  the  in- 
voice contained  the  notation  until  the  follow- 
ing day.  At  that  time  the  sale  had  been  com- 
pleted. But  even  conceding  that  she  did 
have  notice  of  the  notation,  was  this  notation 
sufficient  to  show  the  agency  of  the  Mer- 


chants' National  Importing  Company,  or  the 
fact  that  the  title  to  the  goods  was  in  appel- 
lants? In  all  consignments  other  than  the 
last  three,  there  was  no  such  notation.  On 
those  consignments  appellee  had  made  pay- 
ments direct  to  the  Merchants'  National  Im- 
porting Company.  On  the  two  next  before 
the  last  she  also  made  payment  direct  to 
that  company,  notwithstanding  the  directions 
contained  In  the  invoice.  Of  this  fact  no 
complaint  was  made  by  the  Merchants*  Na- 
tional Importing  Company.  Furthermore, 
John  Munroe  &  Co.  are  bankers  doing  busi- 
ness In  the  city  of  New  York.  Appellee  may 
have  concluded  that  the  Merchants*  National 
Importing  Company  simply  desired  payment 
to  be  made  through  John  Munroe  &  Co.,  and 
that  it  wished  its  funds  to  be  deposited  with 
that  banking  institution.  The  notation  in  no 
wise  suggested  that  the  Merchants'  National 
Importing  Company  was  a  mere  agent  In- 
deed, the  very  contract  executed  by  the  Mer- 
chants* National  Importing  Company  and  ap- 
pellee tends  to  show  that  the  former  was  the 
principal,  and  that  it  was  Importing  through 
Its  agent  In  Europe.  The  notation  on  the 
Invoice  was  not  sufficient  to  overcome  this 
statement  In  the  contract  itself;  it  did  not 
state  that  John  Munroe  &  Go.  were  the  own- 
ers of,  or  had  title  to,  the  macaroni ;  It  was 
simply  a  direction  to  pay  the  amount  of  the 
Invoice  to  them.  We  therefore  conclude  that, 
even  if  appellee  had  notice  of  the  notation 
at  the  time  of  the  delivery  of  the  goods,  the 
notation  was  not  sufliclent  to  apprise  her  of 
the  agency  of  the  Merchants'  National  Im- 
porting Company,  or  of  the  fact  that  the 
goods  were  owned  by  appellants. 

But  it  Is  Insisted  that  an  offset  against  a 
claim  for  goods  sold  by  an  agent  for  nn  un- 
disclosed principal,  in  order  to  be  available, 
must  have  existed  at  the  time  the  sale  is 
completed,  and  that  appellee  has  failed  to 
bring  herself  within  this  rule.  It  appears 
that  on  March  12,  1908,  George  Gutlg  did 
write  the  Merchants'  National  Importing 
Company.  He  was  unable  to  produce  the  let- 
ter. He  swore  that  he  could  not  find  It.  He 
then  testified  that  It  contained  a  demand  for 
the  return  of  the  mon^  accompanied  by  an 
offer  to  surrender  and  cancel  the  stock.  There 
is  in  evidence  a  response  to  this  letter  by  the 
Merchants'  National  Importing  Company, 
written  on  March  14, 1908,  wherein  It  Is  said: 
"Replying  to  your  letter  of  March  12th,  I 
will  look  into  the  matter  and  see  what  price 
I  can  get  for  your  stock.  The  general  finan- 
cial situation  Is  such  that  right  at  this  mo- 
ment It  might  be  difficult  to  place  it  to  good 
advantage.  But  at  any  rate  I  will  look  into 
the  matter  and  keep  It  before  me  and  see 
what  can  be  done."  It  Is  insisted  by  appel- 
lants that  this  letter  shows  that  the  demand 
for  the  cancellation  of  the  stock  and  return 
of  the  money  was  not  properly  made.  The 
evidence  of  Gutlg,  however,  shows  that  it 
was  properly  made  He  testified  without  ob- 
jection to  the  contents  of  the  letter.   If  tbe 
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lettw  l^ded  to  contradict  Gntlg,  appellants 
should  luiTe  produced  It,  or.  having  account- 
ed for  Ite  loss,  have  Introduced  evidence  to 
contradict  Gutlg.  Not  having  done  this,  we 
think  the  evidence  sufficient  to  Justify  the 
conclusion  of  the  court  that  proper  demand 
for  the  return  of  the  money  and  surrender 
of  the  stock  was  made  within  the  time  pre- 
scribed by  the  contract,  and  bad  been  made 
more  than  thirty  days  prior  to  the  time  that 
the  goods  were  delivered  to  appellee,  which 
was  on  AprU  20,  1908.  That  b^ng  the  case, 
we  conclude  that  the  right  of  aetofE  existed 
at  the  time  the  sale  of  the  macaroni  was 
completed.  • 

Lastly,,  counsel  for  appellants  contend  that 
the  jndgm»t  should  be  reversed  because 
there  Is  a  discrepancy  betwem  the  opinion  of 
the  court  and  the  Judgment  based  thereon. 
The  judgment  directs  that  the  petition  be  dis- 
missed, while  the  opinion  says  that  app^ 
lants  should  recover  of  appellee  certain  coats, 
and  that  ai^lee  Is  indebted  to  appellants  In 
the  sum  ot  $490.  The  reason  for  this  seem- 
ing discrepancy  Is  due  to  the  fact  that  the 
lower  court  In  rendering  Its  opinion  failed  to 
observe  that  appellee  had  paid  to  appellants 
the  $490  In  question,  and  that  a  receipt  for 
the  same  had  been  filed  with  tbe  papers  In 
the  case.  As  the  9490  exceeded  the  differ- 
ence between  the  sum  claimed  and  the  amount 
of  the  ofbet.  the  Judgment  of  the  court  prop- 
erly directed  that  the  petition  be  dismissed. 

Judgment  affirmed. 


CENTRAL  UNIVEJRSITY  OP  KENTUCKY 

V.  COX'S  EXKCUTOB  et  alt 
(Oourt  of  Appeals  of  Kentucky.  Jan.  IS.  1910.) 

Bills  and  Notes  (|  44*>— CoNsraironoH  of 
Note— E*cuiLuiENT  of  Conditions. 

The  husbRnd  of  plainttra  testatrix  execut- 
ed a  note  for  $1,000  payable  at  fais  death,  or  the 
death  of  liii  wife,  if  she  survived  him,  if  there 
was  eaoaich  0%  his  estate  then  left  to  pay  it. 
By  his  wul  he  left  all  bis  property,  sabject  to 
the  payment  of  his  debts,  to  his  wife,  who  sar- 
vived  him.  When  the  wife  died,  ehe  left  an 
estate  of  some  $22,000,  much  of  it  the  identical 
property  left  her  by  her  husband,  all  qf  which 
she  disposed  of  by  will.  Beld,  that  the  note 
was  a  valid  claim  against  the  estate  of  the  wife. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent.  Dig.  }  S2;  Dec.  IMg.  f  44.*] 

Appeal  from  Circuit  Court,  Spencer  County. 

"To  be  officially  resiorted." 

Action  by  Ann  B.  Cox's  executor  and  oth- 
ers against  Sue  C  Walker,  in  which  ^e  Cen- 
tral University  of  Kentucky  was  made  a  par- 
ty defendant  From  a  Judgment  for  plain- 
tiffs, defendant  Central  University  of  Ken- 
tucky api>eals.  Reversed  and  remanded. 

P.  J.  Beard,  for  appellant  Burnett  &  Bur- 
nett and  Willis  &  Todd,  for  appellees. 

CLAY,  a  On  July  30. 1889,  Joseph  B.  Cox, 
a  resident  of  Spencer  county,  Ky.,  executed 


and  delivered  to  the  curators  of  Central  Uni- 
versity of  K^tucky  the  following  note:  "$1.- 
000.00.  TaylorsvlUe.  Kentucky.  July  30, 1880. 
I  promise  to  pay  to  the  curators  ot  the  Cen- 
tral University  of  Kentucky  one  thousand  dol- 
lars ($1.000.0(^  to  be  paid  at  my  death,  or  at 
the  death  of  my  wife,  should  she  survive  me 
and  provided  there  is  enough  of  my  estate  not 
disposed  of  to  meet  this  subscription."  Jo- 
seph B.  Cox  died  in  tbe  year  1894,  leaving 
a  lost  win  and  testament  which  was  duly 
probated  in  the  Spoicer  county  court  The 
will  was  executed  on  November  S,  1891,  and 
is  as  follows: 

"In  the  name  of  God,  Amen^  I,  Joseph  B. 
Cox,  of  Spencer  county,  Kentucky,  do  make 
this  my  last  will  and  testament  as  follows, 
to- wit: 

"First — I  desire  my  debts,  If  any,  and 
funeral  expenses  paid. 

"Second — I  give  to  my  wife,  Ann  B  Cox, 
all  my  estate  of  every  kind  to  be  hers  for- 
ever, to  use,  manage  and  dispose  of  as  she 
thinks  proper. 

"Third— I  appoint  my  wife,  Ann  B.  Cox, 
executrix  of  this  will,  and  desire  tbe  court 
to  permit  her  to  execute  bond  without  surety. 
I  desire  my  nephew,  Jam^  H.  Beauchamp, 
my  wife's  nephew,  assist  her  In  managing 
the  estate. 

"Witness  my  band  this  3rd  of  November, 
1891.  Joseph  6.  Cox." 

Ann  B.  Cox,  the  sole  devisee  under  tbe 
will,  thereafter  qualified  as  executrix.  She 
lived  until  the  year  1800,  when  sUe  died  in 
Spencer  county,  Ky.,  leaving  a  last  will  and 
testament  which  was  duly  probated  in  the 
county  court  of  that  county.  By  her  will  she 
directed  that  all  of  her  just  debts  and  funeral 
expenses  be  first  paid.  After  making  a  num- 
ber of  bequests  to  various  relatives  and 
servants,  she  directed  that  the  remainder  oC 
her  estate  and  silverware  should  be  equally 
divided  between  her  two  nieces,  Emma  Gra- 
ham and  Sue  B.  Shore.  She  also  appointed  L. 
W,  Ross  as  executor  of  her  will.  Thereafter 
be  duly  qualified. 

This  action  was  Instituted  by  said  L.  W. 
Ross,  as  executor  of  Ann  B.  Cox,  and  by 
Sue  B.  Shore  and  Emma  Graham,  against  Sue 
C.  Walker,  for  the  purpose  of  settling  the 
estate  under  the  direction  of  the  court.  By 
amended  petition  the  appellant  Central  Uni- 
versity of  Kentucky,  was  made  a  party  de- 
fendant and  called  ajxin  to  set  up  any  claim 
It  had  against  the  estate.  Thereupon  the 
appellant  filed  an  answer,  counterclaim,  and 
cross-petition,  setting  up  the  note  above  re- 
ferred to.  It  appears  from  the  answer, 
counterclaim,  and  cross-petition  of  appellant 
that  the  latter  Is  the  successor  of  Central 
University  of  Kentucky  and  of  Centre  Col- 
lege, and  Is  therefore  entitled  to  sue  upon 
the  obligation  In  question.  It  is  also  charged 
that  Joseph  B,  Cox  owned  property  at  the 
time  of  bis  death  that  was  reasonably  worth 
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$22,000;  that  be  devised  his  entire  estate  to 
bis  wife,  Ann  B.  Cox,  subject  to  tbe  payment 
of  bis  debts;  tbat  the  estate  owned  by  Ann 
B.  Cox  at  the  time  of  her  death  consisted  of 
tbe  estate  that  had  been  devised  to  her  by 
her  husband,  Joe^^  B.  Cox;  that  the  realty 
which  she  devised  was  the  same  realty  de- 
vised to  her  by  her  hnsband;  and  that  tbe 
bank  stock  coming  Into  tbe  bands  of  b^ 
ecutor  was  the  same  bank  8to(&  tbat  was 
owned  by  Joseph  B.  Cox  in  his  lifetime  and 
devised  to  her  In  his  will.  It  Is  further 
charged  that  both  at  tbe  death  of  Joseph  B. 
Cox  and  at  tbe  death  of  Ann  B.  Cox  there 
was  enough  and  more  than  enough  of  the 
estate  of  Joseph  B.  Cox  not  disposed  of  to 
meet,  pay  off,  and  discharge  the  obligation 
of  $1,000  and  its  accrued  Interest.  The  an- 
swer, counterclaim,  and  cr<ss-petltion  con- 
cludes with  a  prayer  for  judgment  against 
I&  W.  Boss,  as  reenter  of  the  estate  of  Ann 
B.  Cox,  for  the  amount  of  tbe  note,  with 
interest  from  the  date  of  tbe  death  of  Ann  B. 
Cox,  and  asks  that  appellant  be  adjudged 
to  have  a  Hen  upon  a  tract  of  land  described 
therein  and  upon  the  bank  stock  referred  to. 
A  demurrer  was  filed  to  tbe  answer,  counter- 
claim, and  cross-petition  of  the  Central  Uni- 
versity of  Kentucky  and  auetalned.  Tbe  lat- 
ter declining  to  plead  further.  Its  answer, 
counterclaim,  and  cross-petltlon  was  dismiss- 
ed. From  that  Judgment  this  appeal  Is  pros- 
ecuted. 

Tbe  rule  Is  well  settled  that  a  promise  may 
be  conditional;  that  Is,  that  tbe  performance 
may  be  due,  not  Immediately,  but  after  the 
lapse  of  time  or  the  happening  of  a  future 
event.  Such  event  may  be  of  a  certain  or 
uncertain  nature.  9  Cyc.  p.  615.  In  tbe  case 
of  Mason,  etc.,  v.  Hughart,  9  B.  Mon.  480, 
Hugbart  had  become  insolvent  and  had  been 
discharged  In  bankruptcy  from  the  payment 
of  bis  debts.  Thereafter  he  made  a  promise 
to  Mason,  etc.,  to  pay  the  debt  from  which 
be  had  been  discharged  "when  he  should  be 
able  to  do  so,"  This  court  said:  "It  Is  a 
promise  d^ndent  upon  a  very  uncertain  con- 
tingency, which  may  never  occur,  yet  It  la 
one  which  has  been  enforced.  In  tbe  case 
of  Kingston  V.  Wharton.  2  Serg.  &  E.  [Pa.] 
208  [7  Am.  Dec.  638],  the  promise  was  pre- 
cistiy  of  this  character,  and  there  was  Judg- 
ment for  plaintiff."  In  tbe  recent  case  of 
Chlsm  V.  Barnes,  104  Ky.  317,  47  S.  W.  232, 
875,  It  was  held  tbat  a  promise  to  pay  when 
able  could  be  enforced,  although  made  upon 
a  contlng^cy.  We  therefore  conclude  that 
the  note  sued  upon,  no  other  defect  appearing 
therein,  la  valid,  although  payable  only  in  the 
event  of  an  uncwtaln  contingency.  All  that 
was  necessary  In  order  to  show  its  right  to 
recover  thereon  was  for  appellant  to  allege, 
and  prove.  If  d^ied,  tbat  tbe  condition  upon 
which  the  note  was  payable  had  taken  place. 
Talbott  V.  Stemmon's  Executor,  80  Ky.  222, 
12  S.  W.  297,  5  I*  H.  A.  850,  25  Am.  St. 
Rep.  531;  Eckler  v.  Galbralth  &  Lall,  12  Bush, 
71;  Stalnton,  etc.,  t.  Brown,  6  Dana,  24& 


^e  <Hily  question,  then.  Is  whether  or  not 
the  facts  aliped  show  that  all  the  condltioos 
upon  whidi  the  note  was  payable  had  been 
fulfilled.  By  the  terms  of  the  note  It  was 
payable  on  the  death  of  Joe^h  B.  Cox  If  be 
survived  his  wife,  but.  If  she  survived  him, 
xxpotk  her  death;  and  In  no  event,  howevw. 
was  the  contract  of  subscription  to  be  a  bind- 
ing obligation  unless  there  was  enough  of 
Joseph  B.  Cox's  estate  not  disposed  of  to 
meet  the  subscription.  The  lower  court  tocfk 
the  view  that  tbe  expression  In  the  note  "not 
disposed  or'  meant  *^ot  di^;)osed  of  in  any 
manner  whatever,"  and  be  therefore  conclud- 
ed that,  as  JoseiA  B.  Cox  bad  disposed  of 
the  property  by  will  and  his  wife  thereafter 
disposed  of  the  same  property  by  her  will, 
there  was  not  enough  of  Joseph  B.  Cox's  es- 
tate not  disposed  of  to  meet  the  subscription. 
We  conclude,  however,  that  the  language  of 
the  note  should  be  construed  so  as  to  give  It 
effect.  If  possible.  The  record  shows  that 
Jos^b  B.  Cox  and  his  wife,  Ann  B.  Cox, 
bad  no  children.  It  Is  evident  that  he  want- 
ed to  make  a  subscription  In  the  cause  of 
education.  It  win  be  presumed  that  he  did 
not  Intend  to  do  a  vain  thing.  Nor  did  be 
Intend  to  mislead  and  deceive  those  to  whom 
the  obligation  waa  given.  If  he  Intended  the 
obligation  not  to  be  valid  in  case  be  or  bis 
wife  disposed  of  it  by  will,  be  could  not  have 
executed  the  obligation  under  such  circum- 
stances except  for  the  purpose  of  deceiving 
appellant  The  obligation  was  executed  in 
1889.  His  will  waa  executed  In  1891.  He 
must  have  executed  his  will  for  the  purpose 
of  Invalidating  the  obligation,  and  this  pur- 
pose must  have  been  In  bis  mind  at  the  time 
he  executed  the  note.  When  we  consider 
the  language  of  the  note  in  the  light  of  the 
drcumstauces  surrounding  tbe  maker,  and 
tbe  purpose  for  which  It  was  made,  we  con- 
clude that  he  meant  ttiat  the  obligation 
should  be  blndli^  if  there  remained  any  of 
his  estate,  after  the  death  o£  himself  and 
wife,  which  was  not  exp«ided,  used,  or  con- 
sumed in  tbdr  lifetime,  and  this  waa  suffi- 
cient to  pay  the  <^llgation;  In  other  words, 
be  reserved  to  blmsdf  and  wife  the  right  to 
use,  spend,  and  consume  tbe  estate,  and  did 
not  Intend  that  tbe  obligation  should  inter- 
fere with  them  in  the  enjoyment  of  his  prop- 
erty. If  after  their  death  there  was  enough 
property  to  pay  the  obligation,  he  evidently 
Intended  that  It  should  be  paid,  and  not  that 
he  and  his  wife  should  defeat  this  subscrip- 
tion by  disposing  of  his  property  by  will. 
Tbat  being  tbe  case,  tbe  wife  received  the 
property  subject  to  tbe  payment  of  the  note 
in  question,  provided  she  did  not  use,  con- 
sume, or  spend  tbe  estate  during  her  lifetime. 
As  the  answer,  counterclaim,  and  cross-peti- 
tion shows  that  the  estate  so  devised  was 
practically  Intact  at  the  death  of  the  wlfe^ 
when  tbe  obligation  became  due,  the  devisees 
under  her  will  took  tbe  foopeity  subject  to 
tbe  payment  of  the  note  In  question.  In 
reaching  this  conclusion  we  are  satisfied  tbat 
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we  are  carrying  into  effect  the  Intention  ctf 
Joseph  B.  Cox,  who  believed  that  he  was 
malting  a  genuine  Bnt)8ariptlon  to  the  cause 
ot  Pnsl^terlan  ediicati<m,  and  who  did  not 
wish  the  snbscrlpUoa  to  be  defeated,  unless 
It  became  necessary  for  him  and  his  wife 
to  consume  the  property  daring  the  lifetime 
of  either.  It  follows  that  the  dfflDnrrer  to 
the  answer,  eonnterdaim.  and  cross-petition 
■honld  have  been  oTwmled. 

Tbo  jodgmeait  is  therefcn%  rsTersed  and 
cause  remanded  for  fortber  proceedings  con- 
sistent herewith. 


WATKINS  v.  WATKINS*  ADM'R. 
(Court  of  Appeals  of  Kentucky.  Jan.  14, 1910.) 

1.  EXBCDTOBS  ARD  ADMIICI8TBA.T(na  ^  17*)— 

Right  to  Afpointueht. 

Ky.  St.  I  8896  {Russell's  St  |  8919),  pro- 
Tides  that  admiDistration  shall  t>e  granted  to 
the  relations  of  a  deceased,  preferring  the  sur- 
viving husband  or  wife,  aud  then  such  others 
as  are  next  entitled  to  distributicHi.  Section 
3897  provides  that,  if  no  such  person  applies  for 
administration,  administration  may  be  granted 
to  any  person  in  the  court's  discretion.  Held, 
that  where,  <«  motion  of  a  married  daughter  of 
a  deceased  widow,  one  designated  by  her  was 
appoloted  administrator  of  the  estate,  and  a  son 
of  decedent  applied  at  the  second  county  court 
from  the  deaUi  of  decedent  for  appointment  as 
administrator,  it  was  error  to  refuse  bis  ap- 
plication. 

[Ed.  Note.— For  other  cases,  see  Bzecntois 
and  Administrators,  Gent  Dig.  |  M ;  Dee.  Dig. 
i  17.*]  * 

2.  EXECUTOBfi  AND  ADMINISTBATOBB  (1  20*>— 
APPOINTMEHT— PBOdECDIN  QS. 

Where  a  son  of  a  decedent  applied  for  ap- 
pcdntment  as  administrator,  affidavits  filed  by 
his  sister  and  by  the  administrator  previously 
appointed,  claiming  that  the  appointment  of  the 
woa  would  be  improper  because  of  litigation 
which  might  arise  in  which  the  interest  of  the 
applicant  would  probably  compel  him  to  antago- 
nise the  Interests  of  bis  sister,  were  Insnffident 
to  predade  the  applicant's  appt^ntment,  the 
statements  In  the  amdavits  being  clearly  con- 
jectural, and  It  not  being  presumable  that  his 
purp<we  was  to  obtain  advantage  over  his  sister. 

fBd.  Note.— For  other  cases,  see  BxecatoEs  and 
/^minlstrators,  Gent.  Dig.  f  96;  Dec.  Dig.  { 

Appeal  from  Clrcalt  Conrt,  Jefferson  Coun- 
ty, C3iancery  Branch,  First  Division. 

•*To  be  officially  reported." 

Application  by  Thomas  H.  Watklns  for 
the  setting  aside  of  an  order  appointing  H. 
I.  Fox  as  administrator  of  the  estate  of 
Sarah  A.  Watkins,  deceased,  and  for  the  ap- 
pointment of  himself  as  administrator.  From 
a  judgment  overmling  his  apidlcation,  he  ap- 
peals. Reversed. 

Boyoe  WatUna  and  L  A.  Hlcfcman,  for  ap- 
p^nt   Plrtle  ft  Jones,  for  appellee 

SETTLE,  J.  Sarah  A.  Watkins,  widow  of 
7.  O.  WfttUni,  deceased,  died  In'j^Eanmi 
GoimtT*  October  11*  190T,  Intestate,  leaving 
persmal  pn^terty  tn  wblcih  «he  owned  a  life 
estate  of  the  vnlne  of  $8,000.   The  property 
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seems  to  have  been  held  in  tmst  by  the 
Intestate's  son,  the  appelant,  Thomas  H. 
Watkins,  and  her  eon-in-Iaw,  Dr.  Henry  W. 
Plrtle,  trustees  under  the  will  of  F.  Q.  Wat- 
Idns.   They  were  also  executors  of  the  will. 

F.  O.  and  Sarah  A.  Watkins  left  but  two 
children  surviving  them,  viz.,  the  appellant, 
Thomas  H.  Watklns,  and  Ivle  W.  Plrtle,  wife 
of  Henry  W.  Plrtle,  who  are  equal  devisees 
under  their  father's  will,  and  since  the  death 
of  their  mother  eqaally  entitled  to  the  trust 
estate  of  which  she  was  the  beneficiary  dur- 
ing her  widowhood,  except  the  sum  of  $1,000 
the  will  of  the  father  directed  should  be  paid, 
at  the  death  of  the  widow,  out  of  the  tmst 
estate  to  his  grandson,  F.  O.  Watklns.  Short- 
ly after  the  death  of  Sarah  A.  Watklns,  the 
Jefferson  county  court,  upon  the  motion  of 
Mrs.  Ivle  W.  Plrtle  and  without  notice  to 
appellant,  appointed  the  appellee,  H.  I.  Fox, 
administrator  of  hex  estate,  and  he  thereupon 
gave  the  required  statutory  bond  and  duly 
qualified  as  such  fiduciary.  On  the  26th  day 
of  November,  1907,  and  before  the  second 
county  court  In  Jeffnson  county  from  the 
death  of  the  intestate,  the  appellant  Thomas 
H.  Wa^ina,  appeared  In  tliat  conrt,  and 
moved  the  conrt  to  set  aside  tiie  ordor  ap- 
pointing the  ax^dlee,  H.  I.  Fox,  administra- 
tor of  his  mother's  estate,  and  to  appoint 
him  (appellant)  administrator  ttiereof.  at  the 
time  tmdering  tiie  necessary  statutory  bond 
with  good  security  required  of  an  adminis- 
trator and  filing  In  aapi>ort  of  the  motions 
bis  own  affidavit  and  tiiat  of  L.  <X  Hl<Ainan. 
me  ol^ect  of  his  affidavit  was  to  show  his 
r^tlraiship  to  the  Intestate  and  consequent 
right  under  ttie  statnto  to  qualify  as  admin- 
istrator; also,  that- his  aivc^ntmeot  as  sndi 
wDuld  be  beneficial  to  the  estate  and  to  his 
sister,  Mrs.  FlrClft  The  purpose  of  Hide- 
man's  affidavit  was  to  show  an>dlant's  escu- 
lent (iharacter.  hnstness  capatdtf  i  and  genoral 
fitness  for  the  position,  and  that  as  admin- 
istrator his  Interest  would  not  be  antagonistic 
to  tHat  of  Mrs.  Plrtle.  On  the  other  hand, 
in  resistance  <^  his  removal  and  the  app<^t- 
meat  of  appellant  as  administrator,  appdlee 
filed  the  affidavits  himself  and  Mrs.  Ivle 
W.  Plrtle,  in  ea(di  of  which  It  was,  In  sub- 
stance claimed  that  appellant's  ajqiwlntment 
would  be  Improper  as  in  a  suit  then  pending 
for  a  construction  of  F.  Q.  Watklns*  will 
and  a  settleoient  of  his  estate  brought  by  the 
executors,  or  in  lldgatlon  that  might  in  the 
future  arise  ovw  the  estate  at  Satah  A. 
WatUns,  the  interest  of  appelant  In  these 
estatea  and  the  performance  of  his  duties 
as  a  fiduciary,  would  pnAaUy  ladaoe  or  com- 
p^  him  to  antagonise  Oie  Interest  and  rl|^ 
of  Mrs.  Plrtla  Upon  snbrniBBlai  of  the  mat- 
ter Qua  conn^  court  overmled  appellant's 
moUon  to  set  aside  the  order  a^^lnttng  the 
an>ellee.  Fox,  admintstrator  (rf  Sarah  A. 
Watklns*  estate,  and  refused  to  appirint  ap- 
pellant in  his  stead.    From  the  Judgment 
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manlfestliig  these  rnllnga  an  appeal  was  pnw- 
ecnted  by  appellant  to  tbe  drcolt  court,  and, 
that  court  hsTlng  rmdored  a  like  Jnd^oit, 
a  second  ai^ieal  brought  the  oase  to  this 
court  for  review. 

Ky.  Bt  i  8896  (Bnssell'B  St  |  8819),  pro- 
Tides:  "The  court  havlnK  Jurisdiction  BhaU 
grant  administration  to  the  r^atlons  of  the 
deceased  who  apply  for  the'sam^  prtfSrrlng 
the  snrrlvlng  husband  or  wife,  and  Hioi 
such  otiiers  as  are  n«t  utltled  to  dfttrlbn- 
tlon,  or  one  or  more  of  them  whom  the  court 
shall  adjudge  will  best  manage  the  estateL** 
In  Buckner's  Adm'r  v.  Btittoer,  120  Ey.  D86, 
87  a  W.  776,  27  Ky.  Lew  Bcp.  1032,  this 
court.  In  pafl8li:«  upon  fhe  rl^t  of  the  daugb- 
tee  of  ftn  Intestate  to  administer  upon  bis 
estate,  as  against  another  who  had  been  ap- 
pointed administrator  at  the  Instaocw  of  a 
creditor  following  a  waiver  liy  the  intes- 
tate's mother  of  her  supposed  right  to  qual- 
ify, said:  "Under  this  statute  tbe  relation 
first  In  rank  as  distributee  la  entitled  as  a 
matter  of  right  to  administer  upon  the  dece- 
dent's estate,  provided  such  distributee  po«- 
sesses  otherwise  legal  qualifications  to  act, 
as  fbr  exanq;)le  is  a  person  who  is  a  resident 
of  the  commtmwealtb,  and  of  contractual  age 
and  capacity.  By  tbe  succeeding  section,  If 
no  such  person  apply  for  administration  at 
tbe  second  county  court  from  tbe  death  of 
the  intestate,  the  court  may  grant  adminis- 
tration to  a  creditor,  or  to  any  person  In  the 
dlsoretlon  of  the  court  The  dlscretttm  vest- 
ed by  titese  sections  Is,  first  to  select  from 
the  distributees,  wha%  there  are  more  than 
one  of  tbe  same  rank  or  degree  of  rdatlon, 
such  one  or  more  as  the  court  shall  Judge 
will  best  manage  the  estate.  Where,  how- 
ever, tiiere  is  but  one  distributee,  this  discre- 
tion cannot  «ist  if  the  distributee  makes  ap- 
plication before  tbe  second  county  court  from 
tbo  death  of  the  intestate.  After  that  time 
tbe  court  may.  in  its  discretion,  grant  lettera 
of  administration  to  any  other  pmon.  Ap- 
pellee liavlng  shown  a  legal  right  to  qnall^ 
as  administratrix  of  h»  fatiier's  estate,  and 
being  the  only  person  so  entitled  to  qualify, 
the  county  court  erred  in  refusing  to  appoint 
her." 

In  view  at  the  language  of  sections  8896, 
3897,  Ey.  St,  and  ttie  authoritative  construc- 
tion givoi  those  sections  by  the  opinltm,  su- 
pra. It  cannot  be  doubted  that  an  order  ap- 
pointing and  qualifying  a  stranger  as  ad- 
ministrator before  the  sectnid  county  court 
after  the  death  of  the  intestate  Is  voidable 
upon  motion  of  a  rdatlve  having  precedence 
in  appointment  provided  the  latter  "pos- 
sesses otherwise  legal  qualifications  to  act" 
Young's  Adm'r  v.  li.  &  N.  B.  B.  Co.,  121  Ey. 
483,  89  S.  W.  476,  28  Ey.  Law  Bep.  451; 
Spayd's  Adm'r  v.  Brown,  102  B.  W.  828,  31 
Ey.  Law  Bxsp.  488. 

As  Mrs.  Mrtle  by  reason  of  the  disability 
of  coverture  wu  disqualified  to  act  as  ad- 
ministratrix of  her  mother's  estate,  appd- 
lanfS  right. to  qualify  as  administrator  was 


a  preferred  one,  and  therefore  superior  to 
that  of  all  others,  unless  be  is  incompetent 
or  morally  unfit  to  be  intrusted  witb  tbe 
management  of  the  estate.  Although,  but  for 
hw  coverture^  Mrs.  Plrtle  would  have  had 
equally  with  appeUant  tbe  right  to  admin- 
ister her  mother's  estate,  being  thereby  dis- 
qualified to  do  so,  she  was  without  poww  to 
nominate  an  administrator  to  the  mdusion 
of  i^pellant  who  was  himself  entitled,  under 
the  statute,  to  qnali^.  18  Cy&  01-2;  Trlp- 
lett  T.  WeUs,  Litt  SeL  Gas.  40.  In  Tonng-a 
Adm'r  V.  L.  &  N.  R.  B-  Go.,  supra,  the  court 
In  considering  this  question  said:  "Mary 
Wherry,  being  a  nonresidoit  of  the  state, 
could  not  qualify  hezs^lf,  and  she  had  no 
right  to  dictate  to  the  court  who  should  be 
appointed  administrator  In  her  stead,  al- 
though it  is  usual  and  propeT  to  ^ve  con- 
sideration to  her  wishes.**  it  is  conceded 
that  ai^lant  is  a  man  of  Intelligence,  ex- 
cellent character,  and  good  business  capadty, 
and  neither  of  the  affldavlto  filed  In  opposi- 
tion to  bis  appointment  as  administrator 
charges  him  with  bjij  disqualification  given 
In  section  3840,  Ey.  St  (Russell's  St  1  8876). 
as  a  ground  for  the  removal  of  a  personal 
representative.  The  charge  contained  in  ap- 
pellee's affldavlto  that  appellant  should  not 
be  permitted  to  qualify  as  administrator  of 
bis  mother's  estate  because  of  litigation  then 
pending,  or  wfalcih  may  arise,  in  wliidi  liia 
interest  mlg^t  beccone  antagonistic  to  that 
of  his  sister,  Mrs.  Plrtle,  seems  to  be  without 
fouadatlim  in  fact*  The  suit  then  pending 
for  a  construction  of  the  wUI  of  F.  G.  Wat- 
kins  and  settlement  of  the  acconnte  of  the 
executors  has  since  the  filing  ct  the  aflMavita 
been  determined;  the  Judgment  of  tbe  cir- 
cuit court  and  that  of  this  court  both  con- 
firming appellant^s  eonstmctlon  ot  the  vrilL 
Tbe  record  of  that  case  contained  nothing 
that  manifested  on  tbe  part  of  appeUant  or 
Us  coexecutor  any  mlsmanagemrat  of  the 
estate  with  which  they  were  Intrusted  by  the 
will.  Of  course,  we  are  unable  to  foresee 
that  litigation,  If  any,  may  arise  between  ap- 
pellant and  his  steter  over  their  mother's  es- 
tate, but  certainly  the  aflldavlta  of  aiq)ellee 
and  Mrs.  Plrtle  fi^ve  no  tangible  reasons  for 
the  fears  therein  expressed,  that  the  appoint- 
ment of  appellant  aa  administrator  of  his 
mother's  estate  would  result  in  litigation, 
or  that  bis  Interest  as  administrator  would 
be  antagonistic  to  Urnt  of  his  sister. 

Tbe  statementa  of  the  affldavlto  In  question 
In  this  r^rd  are  based  wholly  upon  con- 
jecture. Manifestly  appellant  Is  competent 
to  have  the  management  of  the  estate  of  the 
intestate,  and  It  Is  not  to  be  presumed,  in 
the  absence  of  a  reasonable  showing  to  tbe 
contrary,  that  It  la  hia  purpose  In  admin- 
istering It  to  obtain  some  advantage  of  his 
sister,  or  involve  the  estate  in  needless  liti- 
gation. As  she  is  equally  interested  with 
bim  in  the  estate,  the  preaonmitiMi  should 
be  Indulged,  in  the  absence  of  proof  to  tbe 
contrary,  tliat  his  managemoit  of  the  estate 


Digitized  by 


Google 


CINGIKMATI,  N.  O.  &  T.  P.  B.  GO.  t.  ASHUBST. 


803 


will  redound  to  her  Interest  as  well  as  his 
own.  Moreorer,  It  will  be  the  dnty  of  the 
county  court  in  permitting  the  qualification 
to  require  of  him  a  good  and  sufHcfent  bond, 
and  to  see  that  It  continues  sufficient,  and 
Mra.  Plrtle  will  be  protected  by  this  bond 
against  loss  or  injury  growing  out  of  appel- 
lant's administration  of  the  estate. 

Being  of  the  opinion  that  appellant  was 
clearly  entitled  to  be  appointed  and  per- 
mitted to  qualify  as  admlntetrator  of  Sarah 
A.  Watkins'  estate,  and  that  the  county  court 
and  circuit  court  erred  in  refusing  him  that 
right,  the  Judgment  of  the  circuit  court  Is 
reversed  and  the  cause  remanded  to  that 
court,  that  It  may  require  the  count?  court 
to  grant  appellant  letters  of  administration 
as  prayed. 


ODTOINNATI,  N.  O.  &  T.  P.  H.  CO.  t.  ASH- 
URST. 

(Conrt  of  Appeals  of  Kentn(±y.  Jan.  18,  1910.) 

1.  WiTKESsaa  (8  344*)  — Impeachment  — Ad- 

MIBSIBLLITT  OF  EVIDENCE. 

In  an  action  against  a  railroad  company 
for  breach  of  a  contract  entered  into  by  a  sta- 
tion agent,  the  company  proposed  to  prove  by 
the  agent  on  cross-examination  that  he  had  been 
disdiarged  because  he  was  short  in  bis  accounts. 
Held,  that  this  evidence  was  properly  rejected, 
as  evidence  of  specific  wrongful  acts  is  not  ad- 
missible to  impeach  a  witness,  but  he  may  be 
impeached  by  proof  of  bad  character,  and  de- 
fendant might  properly  have  shown  that  he  had 
been  diachai^ea,  but  the  cause  of  Oie  diseha^e 
was  immaterial. 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent  Dig.  $8  1120,  1125;   Dec.  Dig.  S  344.»] 

2.  Ratlsoads  (8  17*)— Authority  of  Agent- 
Effect  OF  Actual  LiMrrAnoNs. 

lie  rights  of  a  persoa  entering  Into  a  con- 
tract to  perform  seivices  for  a  railroad  company 
with  its  station  agent  do  not  depend  upon  the 
actual  limitations  placed  on  the  agent's  authori- 
ty, but  upon  the  apparent  scope  of  his  authority 
and  the  conduct  of  the  company  subsequent  to 
his  employment. 

(Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  §8  36-3S ;  Dec.  Dig.  8  17.«] 

3.  COBFOBATIONS  (8  433*)  —  ACTIONS  —  EVI- 
DENCE AS  AUTHOBITT  OF  AGENT. 

In  an  actim  against  a  railroad  company 
for  breach  of  a  contract  entered  into  with  a 
station  agent,  evidence  held  suMcient  to  go  to 
the  Jury  on  the  question  whether  the  coutract 
was  within  the  ammrent  acope  of  the  authority 
of  the  station  agent. 

{Bd.  Nbt&^-tPor  other  easei^  see  Corporations. 
Cent.  Dig.  8  1738;  Dec.  Dig.  8  433.*] 

^  cobpobations  (8  432*)  —  authobitt  of 
Agent— Stjfficienct  of  Evidence. 

In  an  action  against  a  railroad  company 
for  breach  of  a  coctract  entered  into  with  its 
station  agent,  evidence  Aeld  snfficient  to  support 
the  finding  of  the  juiy  that  the  contract  was 
within  the  apparent  scope  of  the  station  agent's 
authority. 

fBd.  Note.— For  other  eases,  see  Corporations, 
Cent.  Dig.  8  1737 ;  Dec  Dig.  8  432.*] 

Appeal  from  Circuit  Court,  Scott  County. 
"Not  to  be  officially  reported." 
Action  by  Robert  T.  Ashurat  against  the 
Cincinnati,  New  Orleans  ft  Texas  Padflc 


Railroad  Company.  Judgment  for  pl&lntlfl^ 
and  d^endant  appeals.  Afflnned. 

Bradl^  &  Bradley  and  Oalrln  &  Galvin, 
for  appellant  R.  B.  Roberts  and  B.  M. 
for  appellee. 

HOBSON,  J.  On  October  18,  1907,  the 
freight  d^t  at  Georgetown,  Ky.,  burned. 
Three  railways  enter  Georgetown,  all  doing 
their  business  at  the  station  of  the  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway 
Company.  There  is  therefore  a  large  amomit 
of  freight  every  day  which  is  brought  Into 
Georgetown  by  one  road  and  Is  to  l>e  trans- 
f^ed  there  to  another.  On  the  morning 
after  the  depot  was  burned,  the  station 
agent  made  a  contract  with  R.  T.  Asburst, 
by  which  Asburst  was  to  transfer  the  freight, 
and  was  to  be  paid  2^^  cents  per  100  pounds. 
Ashurst  transferred  the  freight  from  this 
time  until  February  22,  1908,  and,  the  com- 
pany refusing  to  pay  him,  he  brought  this 
suit  to  recover  $527,  tbe  amount  that  his 
services  come  to  under  the  contract.  A 
trial  was  had  which  resulted  In  a  verdict 
and  Judgment  for  him,  and  the  railroad  com- 
pany appeals. 

There  is  no  criticism  of  the  instructions 
of  the  court  to  the  Jury.  They  were  very 
clear,  and  admirably  presented  the  law  of 
the  case.  Only  one  ruling  on  the  admission 
of  evidence  is  objected  to.  and  that  is  as  to 
a  minor  matter.  When  Reddick,  the  agent, 
was  on  tbe  stand,  the  defendant  proposed  to 
prove  by  him  on  cross-examination  that  he 
bad  been  discharged  because  he  was  ehort 
in  his  a'ccouuts.  The  court  properly  refused 
to  allow  this  evidence.  A  witness  may  be 
impeached  by  proof  of  bad  character,  but 
not  by  proof  of  specific  wrongful  acts.  It 
appeared  from  the  witness'  evidence  that 
he  was  no  longer  In  the  service  of  the  de- 
fendant The  defendant  might  properly  show 
that  he  had  been  discharged ;  for  this  mlRht 
evidence  bias  on  bis  part,  but  tbe  cause  of 
the  discharge  was  immaterial. 

The  chief  question  made  on  the  appeal 
is  that  the  Jury  should  have  been  Instructed 
peremptorily  to  find  for  tbe  defendant  on 
the  ground  that  Reddick  was  without  au- 
thority to  make  the  contract  with  Ashurst. 
That  he  made  the  contract  and  that  Ashurst 
in  good  "faith  rendered  the  services  sued  for 
under  It,  are  not  controverted.  But  it  Is 
claimed  that  the  price  agreed  upon  was  too 
high,  and  that  the  making  of  the  contract 
was  not  within  the  apparent  scope  of  Red- 
dlck's  authority.  It  Is  shown  that  he  had 
before  this  hired  Ashurst  to  haul  coal  to  the 
pump,  and  to  do  other  things  now  and  then ; 
but  it  Is  said  that  these  were  all  in  emer- 
gencies, and  specific  things  then  required 
to  be  done.  The  rights  of  Ashurst  do  not 
depend  upon  the  actual  limitations  placed 
upon  Reddlc^'B  authority  by  his  superiors. 
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Tbe  case  tnrns  simply  npon  the  apparent 
scope  of  his  authority  and  the  conduct  of 
the  defendant  subsequent  to  his  empIoymenL 
Reddlck  was  tbe  station  agent  He  bad 
charge  of  the  station,  and  the  defendant's 
business  at  it  Wtaw  the  Capot  burned,  It 
was  within  tbe  apparent  aoo^a  of  his  au- 
thority to  make  some  arrangement  by  which 
the  freight  whiifh  was  under  his  diarge 
should  be  transferred,  so  that  tbe  business 
of  the  defendant  In  his  hands  would  not 
suffer.  Hie  company  was  charged  with  no- 
tice when  its  depot  tramed  that  some  ar* 
rangement  fbr  transferring  the  freight  dif- 
ferent from  that  followed  while  the  depot 
stood  must  iw  pnMded.  It  knew  that  the 
fright  was  b^ng  dally  transfwred.  Its  su- 
perintendent was  oftMi  cm  the  gronnd  and 
saw  the  business  going  on.  As  between  Ash- 
nrst  and  the  company.  It  was  the  duty  of 
Reddlck  to  reBOtt  to  his  mastof  what  he  had 
dfmft  No  bill  was  sent  in  by  Aihurst  until 
December  Ist,  wh«i  ha  gave  his  bill  to  Bed- 
dick,  who  forwarded  it  to  tbe  saperlnteud- 
mt  This  not  having  been  paid.  Asburst,  tbe 
next  month,  gave  his  bill  to  Beddldt,  and 
sent  himself  a  copy  of  it  to  the  snpertntend- 
ent;  and,  not  being  paid,  in  a  short  time 
he  wrote  tbe  superintendent  a  letter.  The 
matter  was  ttien  taken  up  by  the  siq>erin- 
toident;  but  no  other  means  of  hauling  tbe 
freight  was  provided  until  February  22d. 
Under  the  proof,  there  was  snffl^ent  evi- 
dence to  go  to  the  Jury  as  to  the  contract 
being  within  tbe  apparent  scope  of  tbe  au- 
thority of  the  station  agent  and  tbelr  flnd^ 
lug  is  not  against  the  weight  of  the  evi- 
dence. 
Judgment  afBrmed. 


ESTHER  TEMPLE  OF  THE  MTSTEEIOUS 
TEN  et  al.  v.  SHELBY  TABERr 
NACLE  et  al. 

(Goart  of  Appeals  of  KeDta<±y.   Jan.  13,  1910.) 

Pabtitiok  (I  13*)— JJatubb  o»  Estatb. 

Where  defendant  owned  the  upper  atoi? 
of  a  balldlng  with  the  il^t  at  free  Icgtess,  with 
the  Bame  interest  In  the  upper  story  of  any 
building  wbidi  ml^ht  thereafter  be  erected  on 
tbe  lot,  and  plaintiff  owned  the  remainder  of 
the  property,  the  parties  owned  no  Joint  vested 
Interest  In  the  buitdlng,  within  CSv.  Code  Prac 

}49(X  permitting  a  vested  estate  In  realty,  joint- 
7  owned  by  two  or  more,  to  be  sold  by  order 
of  court  In  an  action  bronght  by  either  of  them, 
if  tbe  property  cannot  be  divided  without  im- 
pairing its  value. 

[Ed.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  {  36;  Dec.  Dig.  {  13.*] 

Appeal  from  Glrcnlt  Court,  Shelby  County. 

"Not  to  be  oflOclally  r^rted." 

Action  by  tbe  Esther  Temple  of  the  Mys- 
terlons  Ten  and  others  against  tbe  Shelby 
Tabemade  and  others.  Fmn  a  Jodgmmt 
■UBtainlng  a  demurrer  to  the  petitlmi,  plata> 
tltEs  appeal.  Affirmed. 


Willis  &  Todd,  for  appeOanta.  J.  a  Beck- 
bam  &  Bon,  for  appelleaB. 

CLAT,  C  A  demurrer  was  tiled  to  tbe 
following  petitlmi  and  sustained.  Aivel- 
lants  decliidng  to  jdead  fnrtber,  tlw  petition 
was  dismissed. 

Hie  petttion  is  as  follows: 

*^e  plalntlfls,  Esther  Temple  of  the  Mys- 
terious Ten,  Florrace  Ball,  Kate  M.  Card- 
well,  Emma  Johnson,  Jane  Boswell,  Paulina 
White,  and  Cells  Fields,  say  that  Esther 
Temple  of  the  Mysterious  Ten  Is  a  corpora- 
tion located  In  Shtibyvllle,  Ky.,  and  Incorpo- 
rated by  and  under  the  laws  of  the  state  of 
Kentu<^,  with  power  to  sue  and  be  sued,  to 
contract  and  be  contracted  with,  and  Is  a 
charitable  organlzatl<m  and  Incorporation,  en- 
gaged In  nursing  and  caring  for  the  sick,  and 
burying  the  dead,  among  tbe  colored  people. 
The  plaintiff  Florence  Hall  Is  the  prlndpat 
officer  of  said  plaintiff  corporation.  The 
plaintiff  Kate  M.  Cardwdl  is  the  chairman 
of  the  board  of  trustees  thereof.  The  plain- 
tiffs Oella  Fields.  Emma  Johnson,  Jane  Bos- 
well, and  Paulina  White  are  the  trustees  of 
the  same.  Said  plaintiff  conroratlon  la  com- 
posed of  a  large  number  of  members  and  are 
too  numerous  to  be  brought  before  tbe  court 
within  a  reasonable  time,  and  th^  ask  that 
they  be  permitted  to  sue  for  all  the  members 
of  the  said  corporation.  If  the  court  be  of 
the  opinion  that  they  are  necessary  parties. 

"Now  the  plaintiffs  further  say  that  the 
defendant  Shelby  Tabernacle  la  a  corporation 
created  by  and  under  the  laws  of  the  state 
of  KentDcky,  with  power  to  sue  and  be  sued, 
to  contract  and  be  contracted  with. .  and  Is 
also  engaged  in  works  of  charity;  that  is. 
In  Dursing,  caring  for  tbe  nick,  and  btirying 
the  dead  among  the  colored  people  of  this 
vicinity.  Said  defendant  corporatloa  la  lo* 
cated  In  ShelhyvlUe,  Ey.,  which  city  is  the 
place  where  .its  principal  office  is  kept 
Plaintiffs  say  that  the  defendants  Florence 
Glass  and  Rebecca  Dupee  are  the  principal 
and  managing  officers  of  said  corporation; 
that  the  members  of  the  defaidant  corpora- 
tion are  very  numerous,  and  cannot  be 
brought  before  the  court  within  a  reason- 
able time,  and,  if  the  court  be  of  the  opin- 
ion that  they  are  necessary  parties  to  this  ac- 
tion, then  plaintiffs  ask  that  the  said  de- 
fendant corporation,  Florrace  Glass,  and 
Rebecca  Dupee,  be  permitted  to  defend  for 
all  such  parties. 

"Plaintiffs  say  that  heretofore,  namely, 
on  October  16,  1885,  there  was  conveyed 
Harriet  Adams,  etc,  by  deed  recorded  m 
deed  Book  *0'  No.  8,  page  81,  to  Esther  Tem- 
ple No.  6  of  the  Bi^'sterlons  Ten.  a  certain 
lot  of  ground  in  Shtibyvllle,  Ey.,  and  bound- 
ed as  follows:  Beginning  at  the  southwest 
comer  to  the  livery  stable  lot  on  Main  street 
now  occupied  by  Brown  &  Jesse;  thence 
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north  with  the  Une  of  nld  lot  about  122  feet 
to  eoTDW  In  ancle  of  uid  Unrj  atablo  lot; 
tbenoe  weat  vUh  John  W.  Adam'a  Une  about 
25  feet  to  a  eoraoir  In  the  Une  of  the  Place 
lot;  tJunoe  wmth  wltii  the  Place  line  about 
122  feet  to  Main  Btreet;  thence  east  with 
Main  itreet  to  toe  beginning.  A  certlfled 
copy  of  the  deed  conveying  aame  ii  filed  here- 
with and  made  a  part  hmwof  marked  'A.* 

**In  1887,  ^rerionfl  thereto,  th«e  was  a 
two4tory  brtd:  building  on  said  lot,  and 
plalntUb  lay  that  afterwarde.  to  wit,  In  18»7. 
there  arose  a  controveray  between  the  plaintiff 
EstbOT  Temple,  etc.,  and  the  Shelby  Taber- 
nacle, etc.,  concemlng  the  ownwshlp  of  the 
aald  propwty,  and  that  there  was  an  action 
in  this  court  concerning  same,  and  upon  a 
final  submission  to  the  court  It  was  adjudg- 
ed that  these  plaintiffs  were  the  ownws  of 
and  entitled  to  a  certain  interest  tbw^ 
and  the  defendants  to  a  certain  toterest 
therein,  rix.:  The  Shelby  Tabernacle  Is  en- 
titled to  hold,  own,  and  use  the  upper  story 
of  the  property  hereinbefore  described,  that 
Is,  the  room  or  rooms,  over  the  room  or  rooms 
thai  occupied  by  Long  ft  Webber,  and  that 
th^  own  and  have  the  right  of  Ingress  and 
egress  to  same,  through  the  room  now  oc- 
cupied by  Long  &  Webber,  that  Is,  the  stair- 
way now  used  to  reach  said  second  story  of 
said  property,  and  to  have  said  right  of  in- 
gress and  egress  over  and  unlntermpted  as 
same  was  then  used.  It  was  farther  adjudg- 
ed that  the  defaidants  had  and  should  con- 
tinue to  have  and  hold  said  right  and  Interest 
In  said  property  In  fee  as  Is  necessary  and 
prc^per  for  the  proper  enjoyment  and  benefits 
of  said  upper  story,  and  the  said  Taber- 
nacle's interest  In  said  lot  unoccupied  to  be 
the  same  as  In  the  building,  that  la,  to  tatce 
and  hold  and  use  and  occupy  the  upper  story 
of  any  building  erected  thereon.  It  wtf 
further  adjudged  that  all  of  the  remainder  of 
the  property  herein  described  Is  the  prop- 
erty of  the  plaintiff,  and  that  the  plaintiff 
was  entitled  to  hold  and  enjoy  said  property, 
and  was  farther  directed  that  the  said  par- 
ties should  make  deeds  betwem  themselves, 
conveying  said  proper^ ;  but  same  has  never 
been  done. 

**Now,  plalntia:is  say  that  all  the  rights 
of  the  parties  are  fully  set  out  In  a  certlfled 
copy  of  a  Judgment  of  the  Shelt^  drcult 
court  In  the  above-styled  cause  of  Esther 
Temple  No.  S  against  the  Shelly  Taber- 
nacle, which  is  made  a  part  hereof  and  mark- 
ed *B.'  Now,  plaintiffs  say  that  by  virtue  of 
the  aforesaid  Judgment  the  plalntUte  are 
the  owners  and  In  possession  of  the  lower 
story  of  the  brltk  building  located  on  the  lot 
herelnt>efore  described,  and  the  right  to  the 
use  and  occupancy  of  the  lower  story  of  any 
building  that  mli^t  at  any  time  be  erected  on 
the  unoccupied  portion  of  said  lot.  and  the 
defendants  are  the  owners  and  In  possession 
ot  the  ui^er  story  of  said  brick  building 
with  the  rl^t  of  Ingress  and  egress  thereto 
tbrott^  a  stairway  In  the  lower  story  to 
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the  upper  story,  and  the  right  to  the  use  of 
the  upper  story  any  building  t^t  migtit 
be  erected  on  the  nnoccnpled  portkm  of  said 
lot  PlalntlffB  say  that  the  Joint  occupancy 
of  said  property  Is  not  satisfactory  or  beiv 
efldal  to  the  plalntUfs  or  the  defendants,  that 
said  property  Is  not  being  kept  In  good  re- 
pair, same  depreciating  In  value,  and  the  in- 
terests of  all  the  parties  thereto  require 
and  demand  a  sale  of  said  property,  and  a 
division  of  the  proceeds  according  to  the 
respective  rights  of  the  partly,  and  same 
cannot  be  divided  without  materially  Impair- 
ing Its  value,  and  the  value  of  plaintiffs*  In- 
terest therein. 

"Wherefore  plaintiffs  pray  Judgment  of 
this  court  for  a  sale  of  the  aforesaid  prop- 
erty, and  a  division  of  the  proceeds  thereof, 
after  the  payment  of  the  cost,  and  a  division 
of  the  proceeds  among  the  parties  accord- 
ing to  their  respective  rights,  and  for  all 
further,  proper,  and  equitable  relief." 

The  Judgment  referred  to  in  the  petition 
Is  as  follows: 

"This  cause  coming  on  for  trial  upon  the 
pleadings,  proof,  and  exhibits,  and  the  court 
being  sufficiently  advised,  it  la  the  Judgment 
of  the  court  that  there  are  and  were  mem- 
bers of  Esther  Temple  No.  6,  before  the  dis- 
solution, that  Is,  before  November,  1888.  and 
are  now  m«nber8  of  the  defendant  society, 
namely,  the  Shelby  Tabernacle,  and  that  they 
have  an  equitable  Interest  in  the  property 
herein  In  controversy,  and  that  all  of  the 
parties  hereinbefore  set  out  have  assisted  in 
paying  for  said  pnqjwrty,  and  have  paid  or 
have  assisted  in  paying  the  Just  debts  there- 
on. It  Is  therefore  adjudged  by  the  court 
that  the  defendant  the  Shelby  Tabernacle  is 
entitled  to  hold,  own,  and  use  the  upper  story 
of  the  property  herein  In  controversy,  that 
is,  the  room  or  rooms  over  the  room  or  rooms 
now  occupied  by  Long  ft  Webber;  that  Is 
by  the  Btolrway  now  used  to  reach  said  sec- 
ond stoty  of  the  said  property;  and  shall 
have  said  right  of  ingress  and  egr^  free 
and  unlntermpted  as  same  is  now  used.  And 
it  is  the  further  Judgment  of  the  court  that 
they  have  and  shall  hereafter  have  and  hold 
said  right  and  Interest  in  said  property  in 
fee  as  Is  necessary  and  proper  for  the  free, 
fall,  and  pmper  mjoymwt  and  ben^te  of 
said  upper  story  of  said  building  and  said 
Tabernacle  Interest  in  the  lot  unoccupied  to 
be  same  as  in  building,  that  Is,  to  take  and 
hold  or  use  and  occupy  the  upper  story  of 
any  building  erected  thmon.  It  Is  the  fur- 
ther Judgment  of  the  court  that  all  the  re- 
malndw  of  said  pmpaty  herein  In  contro- 
versy is  and  shall  hereaftw  be  the  property 
of  Esther  Tnnple  Vo.  5,  to  have  and  to  hold 
and  to  enjoy  free  and  uninterrupted  lae  and 
benefit  of  said  property  thereof,  and  Sb^by 
Tabernacle  and  said  Esther  Temple  No.  5 
are  directed  to  make  deeds  between  them  and 
conveying  the  propwty  as  hw^n  provided 
and  according  to  the  terms  and  proTlalons 
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of  this  Judgment,  and,  if  tbey  shall  fall  so 
to  do,  then  the  commissioner  of  this  court 
may  be  required  to  make  said  deeds. 

"It  further  api>earlng  to  the  court  tiiat 
Long  &  Webber  have  retained  on  aald  prop- 
er^ since  the  institution  of  this  suit  rents 
amounting  to  about  $140,  and  that  the  Shelby 
Tabernacle  has  been  collecting  rents  on  the 
foresaid  upper  storr  of  said  building  since 
the  institution  of  this  salt,  which  amount 
Is  about  $25,  said  Long  &  Webber  are  di- 
rected to  pay  said  roits  that  they  now  owe 
to  U  G.  WUlls,  attorn^  for  tiie  plahitlfb 
herein,  and  to  J.  C  Bec^cham  &  Son,  and  P. 
J.  Foree,  attorneys  for  tilie  defendants  herein, 
that  the  said  sum  paid  by  long  &  Webber 
and  the  said  sum  due  from  the  rats  col* 
lected  by  said  Shelby  Tabemade  will  be  add- 
ed together  and  made  one  fund,  and  out  of 
same  the  cost  of  this  action  sball  be  paid, 
and  the  remainder  shall  be  equally  divided 
between  the  plalntlfFs  and  defendants  herein. 
And  this  cause  Is  retained  for  further  orders 
In  the  enforcement  of  this  Judgment" 

Section  490  of  the  ClvU  Code  of  Practice 
is  as  follows :  "A  vested  estate  in  real  prop- 
erty jointly  owned  by  two  or  more  persons 
may  be  sold  by  order  of  a  court  of  equity,  In 
an  action  brought  by  either  of  them,  though 
the  plaintiff  or  defendant  be  of  unsound 
mind  or  an  infant — (1)  If  the  share  of  each 
owner  be  worth  less  than  one  hundred  dol- 
lars, (2)  If  the  estate  be  In  possession  and 
the  property  can  not  be  divided  without  ma- 
terially impairing  Its  value,  or  the  value  of 
the  irialntiCrs  interest  therein." 

The  question  arising  In  this  case  Is  wheth- 
er or  not  appellants  and  appellees  have  such 
a  vested.  Joint  Interest  In  the  property  as 
may  be  ordered  sold  under  subsection  2  of 
section  490,  above  quoted.  It  appears  from 
the  petition  that  this  Is  not  the  first  litiga- 
tion arising  between  the  parties  to  this  ac- 
tion. In  the  former  litigation  the  rights  of 
the  parties  were  settled  by  the  Judgment 
hereinljefore  set  out.  By  that  Judgment  the 
Shelby  Tabernacle  was  given  the  right  to 
own  and  use  the  upper  story  of  the  property 
In  controversy,  with  the  further  right  of 
free  and  uninterrupted  li^ess  and  egress 
to  and  from  same.  It  was  also  given  the 
same  interest  In  the  upper  story  of  any  build- 
ing that  might  be  thereafter  erected  on  any 
unoccupied  portion  of  the  lot.  Bsther  Tem- 
ple No.  S  was  given  the  right  to  hold  and  en- 
Joy  the  remainder  of  said  property.  It  is 
manifest,  therefore,  that,  whatever  may  be 
the  Interest  of  the  parties  In  the  lot  Itself, 
they  bad  no  Joint,  rested  interest  In  the 
building  now  upon  the  land  or  in  any  build- 
ing that  may  be  hereafter  erected.  The  Code 
requires  not  only  that  there  shall  be  a  vested 
estate  In  the  property  sought  to  be  sold,  but 
a  Joint  ownership  of  the  property.  By  the 
terms  of  the  Judgment,  Shelby  Tabernacle 


has  the  excl  naive  ownership  of  flw  upper 
Story  of  the  building  now  on  tiie  premises, 
and  of  the  upper  story  ot  any  bnUding  that 
may  be  bereaftor  erected.  On  the  other 
hand,  Eatber  Temple  No.  5  has  the  eKcloslTe 
ownership  of  the  lower  story  of  the  building 
on  that  lot  We  therefore  conclude  that,  u 
long  as  there  is  a  building  nptm  the  land, 
there  Is  no  sndt  Joint  ownership  of  the  proi^ 
erty  as  will  Justly  a  court,  npon  the  applica- 
tion of  either  appellants  or  iQipeUees,  to  ox^ 
der  the  property  sold,  unless  1^  consent  of 
both  parties.  If  the  parties  consent,  they 
may  hare  a  sale  at  any  time. 
Judgment  afBrmed. 


GORDON  «t  aL  t.  SIBIUONS. 
(Court  of  Appeals  ot  Kentucky.  Jan.  12,  19ia) 

1.  ADTERBB  POBSESSIOn  (I  57*)— SUTPICIEXCT 

OF  Evidence. 

Defendant  does  not  prove  advene  possession 
for  IQ  years  of  land  nnder  an  oral  trade  there- 
for by  B.  with  G.,  the  then  owner  thereof, 
though  two  or  three  witnesses  testified  the  ex- 
change of  lands  between  Q.  and  B.  was  made, 
and  a  line  dividlDS  the  lands  exchanged  was 
mariied,  25  years  or  more  ago ;  they  being  evi- 
dently miataicen,  the  petition  alleging,  and  the 
answer  not  denying,  tluit  G.  did  not  become 
owner  of  the  land  till  a  certain  date,  less  than 
10  years  before  the  commencement  of  the  ac- 
tion, and  the  deed  conveying  the  land  to  G- 
bearing  such  date,  and  this  being  conciuaive  of 
such  fact. 

[Ed.  Note.— 'For  other  eases,  see  Adverse  Pos- 
session, Dec.  Dig.  I  57.*] 

2.  Frauds,  Statdtb  of  '(81  60.  70*)  —  Ex- 
CHANOB  or  Lards. 

While  an  oral  agreement  fixing  a  dividing 
line  between  the  adjoining  lands  of  antagonis- 
tic parties  is  not  within  the  statate  of  frauds, 
an  oral  exchange  of  lands  is  witliin  it,  like  an 
oral  sale  of  lands. 

[£ld.  Note.— For  other  cases,  see  Frands,  Stat- 
ute of.  Cent  Dig.  H  83,  111.  112:  Dec.  Dig. 
§9  68,  70.*] 

3.  CoMPBOHisie  AND  Settleubnt  (I  23*>— Evi- 
dence—SuFPiciBNCT. 

Evidence  held  insufficient  to  show  that  an 
agreement  settiiag  a  controversy  as  to  land 
was  signed  by  defendant  without  knowledge  of 
its  contents,  and  was  procured  by  the  fmod  of 
plaintiff. 

'  [Ed.  Note.— For  otiier  eases,  see  OompromtM 
an^  Settlement,  Cent  IMg.  |  94;   Dec.  Dig. 

Appeal  from  Circuit  Court,  Trlai  Countr. 

"To  be  oflaclally  reported." 

Action  by  Bettie  Gordon  and  others  against 
W.  F.  Simmons.  Judgment  for  defendant 
Plaintiffs  appeaL  Rerosed  and  remanded 
for  new  trial. 

M.  M.  Hanberry  and  J(An  D^  Shaw,  for 
appellants,   John  W.  Kelly,  |br  appellee 

SETTLER  J.  The  sppellaiU  BetUe  Qeidoiir 
widow,  and  ottiers,  hedrs  at  law  ot  A.  J. 
Gordon,  deceased,  brought  suit  In  the  court 
below  to  recover  of  tlie  appellse,  W.  J.  Slra- 
mons,  a  parcel  of  land  described  In  the  pe- 
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titlon,  wblcfa  iSxey  dalm  to  own  and  allege 
to  be  wroiigfoll7  in  appellee's  poBseastcm; 
also  to  recover  of  the  latter  damages  for  Its 
nnlawful  detention  and  use. 

It  appears  from  the  record  that  A.  J.  Gor- 
became  tbe  owner  in  1804  of  a  100-acre 
tract  of  land  known  as  tbe  "Hoaae  survey." 
Included  within  the  lines  of  the  Honae  sur- 
T^,  though  not  a  part  thereof,  was  a  50- 
acre  tract  known  as  the  "Turner  Maahbum 
or  Boren  snrv^."  AppellantB  live,  as  did 
A.  J.  Gordon  at  the  time  of  his  death,  upon 
the  House  100-acre  survey.  Appellee  owns  and 
is  in  possession  of  the  60-acre  Turner  Mash- 
bum  or  Boren  survey.  The  land  appellants 
■e^  to  recover  consists  <tf  about  20  acres  of 
the  House  surrey  allseed  to  be  wrongfully 
held  by  appellee. 

It  is  alleged  in  the  petition  that  a  contro- 
versy arose  between  appellants  and  the  ap- 
pellee, Slmmone,  shortly  before  tbe  Institu- 
tion of  the  action  as  to  the  location  of  the 
lines  of  their  respective  lands,  in  which  con- 
troversy appellee  was  setting  up  claim  to 
the  20  acres  of  the  House  survey  in  ques- 
tion by  virtue  of  an  alleged  exchange  there- 
of by  A.  J.  Gordon,  deceased,  with  appel- 
lee's remote  vendor,  Boren,  for  14  acres  of 
the  Turner  Maahbum  BO-acre  survey,  and 
also  to  the  14  acres  last  mentioned  as  well, 
and  that,  In  order  to  settle  tbe  controversy 
without  suit,  appellants  and  appellee  entered 
Into  a  written  agreement,  whereby  appel- 
lants released  to  appellee  all  that  part  or 
parcel  of  land  known  as  the  Turner  Mash- 
bam  survey,  in  consideration  of  which  ap- 
pellee obligated  himself  to  release  and  sur- 
render to  appellants  all  that  part  of  the 
House  survey  claimed  by  him,  the  original 
line  of  both  the  House  and  Turner  Mashburn 
surveys  to  be  ascertained  by  a  survey  to  be 
made  by  the  surveyor  of  Trigg  county,  each 
party  to  pay  one-half  the  costs  of  such  sur- 
vey; that,  pursuant  to  this  agreement,  the 
lines  of  the  House  and  Turner  Mashburn 
surveys  were  run  and  established  by  the 
surveyor  of  Trigg  county  as  claimed  by  ap- 
pellants, but  that,  notwithstanding  such 
agreement  and  settlement  of  the  controversy 
between  the  parties,  api>el]ee.  In  violation 
thereof,  took  possession  of  the  20  acres  of 
the  House  survey  which  he  had  agreed  to 
surrender  to  aK>ellanta,  and  proceeded  to  cul- 
tivate same. 

Appellee  by  answer  attempted  to  Justify 
bis  holding  of  the  20  acres  of  tbe  House  land 
upon  the  ground  that  his  remote  vendor, 
Boren,  while  owner  of  the  50-acre  tract  of 
land,  made  a  verbal  swap  or  exchange  of  14 
acres  thereof  to  A.  J.  Gordon,  then  owner 
of  the  House  100-acre  tract,  for  the  20  acres 
of  tbe  latter  tract  In  controversy,  and  that, 
pursuant  to  such  exchange,  Boren  and  Gard- 
ner established  an  agreed  line  between  the 
lands  exchanged,  and  each  surrendered  to  the 
other,  without  executing  deeds  therefor,  the 
land  received  in  the  exchange.  It  was  fur* 
tber  allied  In  the  answer  that  appellee  and 


bis  vendors  Immediate  and  recniote  have  had 
and  held  the  actual  adverse  poaaesslon  of 
the  20  acres  received  by  Boren  in  the  ex- 
change with  Gordon  for  more  than  fifteen 
years  before  the  Institution  of  appellants' 
action,  which  it  was  claimed  entitled  appel- 
lee to  rely  upon  the  statute  of  limitations  in 
bar  of  the  action;  the  statute  being  duly 
pleaded.  It  was  further  alleged  in  appel- 
lee's answer  that  he  signed  and  acknowl- 
edged the  writing  referred  to  without  knowl- 
edge of  its  contents  and  by  the  fraud  and 
procurement  of  the  appellant  Settle  Gordon 
and  her  agent,  A.  S.  Ford. 

Appellants  by  reply  controverted  the  af- 
firmative mattCT  of  the  answer.  The  trial 
resulted  in  a  verdict  and  Judgment  in  ap- 
pellee's favor,  and  appellants,  having  been 
refused  a  new  trial  by  the  drcnit  court, 
prosecute  this  appeal.   ~  —  ■ 

It  appears  from  tbe  evidence  fonud  in  the 
record,  and  is  conceded  by  the  parties,  that 
when  appellee's  remote  vendor,  Boren,  own- 
ed the  50-acre  Turner  Mashbnm  land,  he  and 
A.  J.  Gordon  attempted  a  verbal  exchange 
of  lands ;  that  Is,  Boren  agreed  to  exchange 
with  Gordon,  then  owner  of  the  100-acre 
House  survey,  14  acres  of  the  Turner  Mash- 
burn laud  for  20  acres  of  the  House  land, 
and  that  Boren  and  Gordon  at  tbe  time  mark- 
ed a  dividing  line  across  the  Tamer  Mash- 
burn laud  from  the  south  to  the  north  bound- 
ary of  the  House  tract  on  either  side  of  the 
Turner  Mashburn  land,  which  left  the  14 
acres  received  by  Gordon  In  the  exchange 
east  of  the  division  line,  and  the  20  acres 
received  by  Boren  west  of  that  line.  The 
evidence  is  not  definite  as  to  when  or  to 
what  extent  either  Gord<m  or  Boreu  assert- 
ed possession  over  the  land  received  by  him 
in  the  exchange.  It  is  clear,  however,  that 
neither  made  a  deed  to  tbe  other,  but  ap- 
parent that  appellants  were  willing  after  ap- 
pellee acquired  the  Turner  Mashbura  or  Bor- 
en land  to  let  the  exchange  as  made  by  A. 
J.  Gordon  and  appellee  stand.  With  this, 
however,  appellee  according  to  the  evidence 
did  not  appear  satisfied,  for  he  set  up  claim 
to  the  14  acres  received  by  Gordon  In  tbe 
exchange  as  well  as  the  20  acres  there- 
by received  by  Boren.  This  state  of  case 
raised  the  controversy  between  appellee  and 
appellants  resulting  In  the  written  agreement 
whereby  the  previous  «ccbange  of  lands  be- 
tween A.  J.  Gordon  and  Boren  was  Ignored, 
and  the  parties  obligated  themselves  that  ap- 
pellants should  hold  the  House  land  of  100 
acres  according  to  the  Hues  thereof  to  be 
established  by  the  county  surveyor,  and  ap- 
pellee the  Turner  Mashbura  50-acre  tract 
according  to  Its  boundary  as  established  by 
the  surveyor. 

We  fall  to  find  from  the  record  that  appel- 
lee proved  possession  on  the  part  of  himself 
or  vendors  of  the  land  in  controversy  for 
as  mach  as  16  years  before  the  institution  of 
appellants*  action.  He  did,  it  Is  true,,  prove 
by  two  or  three  witnesses  that  the  exchange 
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of  ludB  tetwwB  A.  X  OordoB  and  Boroi 
wms  made  and  a  line  dividing  flw  lands  ex< 
danted.  marked,  and  aatabllahed  25  ct  more 
years  ago;  Imt  tbese  wltneaaes  were  erl* 
Orally  mistaken  as  to  the  date  of  the 
^umge  and  making  of  the  line,  for  It  was 
allied  1^  tlie  petltl<m,  and  not  dented  by 
the  answw,  that  A.  J.  Gordon  did  not  be* 
come  the  owner  of  the  Hoine  100-acre  tract 
of  land  until  December  17,  1894,  and,  as  the 
deed  conveying  him  the  land  beats  that  date, 
It;  with  the  oiulenied  averment  of  tlie  peti- 
tion, condusWely  established  the  fact.  This 
being  tme,  aa  Is  the  further  fact  that  appd- 
lants*  action  was  instituted  by  the  filing  of 
the  petition  and  issnal  of  a  summons  Novem- 
ber 6,  1007,  It  necessarily  follows  that  A.  J. 
Gordon  did  not  own  the  House  land  as  far 
baCk  as  the  two  witnesses  referred  to  testi- 
fied be  exchanged  lands  with  Boren.  Indeed, 
to  be  precise,  It  is  certain  that  (Gordon  and 
his  widow  and  children,  following  his  death, 
had  owned  the  House  land  only  12  years,  10 
months,  end  10  days,  when  this  action  was 
Instituted.  It  l3  therefore  patent  that  appel- 
lee and  hlB  vendors  could  not  have  had  actu- 
al, adverse,  or  even  constructive  possession 
of  the  20  acres  of  land  in  controversy  by 
virtue  of  an  exchange  of  lands  between  Bor- 
en and  Gordon  for  as  much  as  15  years  be- 
fore the  Inatltutlon  of  appellants'  action  to 
recover  it 

An  oral  agreement  fixing  a  dividing  line 
between  the  adjoining  lands  of  antagonistic 
parties  has  by  this  court  been  held  not  with- 
in the  statute  of  f rands  and  perjuries;  It 
being  the  policy  of  the  courts  to  ai^rove  and 
uphold  audi  agreements  as  tending  to  dis- 
courage controversies  between  neighbors  and 
prevent  litigation.  Jamison  v.  Petit,  8  Bush, 
670;  Grlgsby  v,  C!omb8,  21  S.  W.  37,  14  Ky. 
Law  Rep.  652;  Campbell  v.  Campbell,  64  S. 
W.  458,  23  Ky.  Law  Rep.  870;  Frazler,  etc., 
V.  Mineral  Development  Ca,  86  S.  W.  983,  27 
Ky,  Law  Rep.  81S.  But  an  oral  exchange 
of  lands  is  within  the  statute,  and  can  no 
more  be  enforced  than  can  an  oral  or  parol 
sale  of  land.  It  Is  true  that  cases  may  be 
found  In  whldi  the  courts  have  refusal  to 
disturb  such  exchange  of  lands;  but  it  was 
only  where  possession  was  taken  by  the  par- 
ties of  ttie  lands  rectived  respectively  by  the 
exdiange  and  actually  and  advers^  held 
for  aa  moch  as  15  years.  Appellee  has  shown 
no  such  possession.  So,  If  the  written  agree- 
ment he  made  ir\ih  ai^ellants  were  out  of 
the  way,  he  would  nevertheless  be  unable 
to  hold  the  land  in  controversy  by  reason  of 
the  exchange  between  Gordon  and  Boren. 

It  Is  his  ctmtentlon  that  the  writing  waa 
Intended  to  set  forth  an  agreement  between 
himself  and  appellants  to  cause  to  be  sur- 
veyad  and  ascertained  the  line  dividing  the 


lands  exchanged  by  Gordon  and  Boren,  and 
that  he  believed  it  Mpreaeod  such  agreonent 
when  he  signed  and  acknowledged  it  bnt  thmt 
appellants'  agent,  Ford,  fraudulently  caw- 
ed the  writing  to  be  prepared  in  its  present 
form  and  languMe,  and  induced  him  to  sl^ 
It  without  informing  him  of  Its  oontmts  or 
meaning.  This  ctmtentlmi  is  not  sustained 
by  appellee's  own  testimony.  He  did  say 
is  was  not  undttstood  by  him.  hat  admitted 
tlut  he  had  it  In  his  hands,  and  was  thereby 
given  an  opportunity  to  read  It  He  alao 
failed  to  doiy  tliat  It  was  read  to  him  by 
Ford.  Tbe  three  attesting  witnesses  to  the 
writing  were  Ford,  Williams,  and  Slmnums; 
the  latter  being  a  brother  of  appellee;  F(Hd 
testified  that  the  paper  was  written  as  di- 
rected by  the  parties;  and  he  and  WUlIams 
also  testified  that  Ford  placed  the  writing 
In  appellee's  hands  before  it  waa  signed 
him,  and  that  the  latter  hdd  it  for  some 
time,  ai^teared  to  be  reading  it  and  had  am- 
ple time  to  do  80;  that  Ford  recdved  the 
paper  after  appellee  had  thus  examined  it, 
and  then  read  and  explained  It  to  appellee, 
who  thereupon  exprcMsed  his  satisfaction 
with  the  paper  and  signed  and  acknowledged 
It  following  whidi  it  was  duly  recorded. 

Simmons,  the  third  attesting  witness,  sub- 
stantially corroborates  both  Ford  and  Wil- 
liams as  to  what  occurred  wb&x  appellee  ex- 
ecuted the  writing,  and  two  other  witnesses 
to  whom  appellee  talked  after  signing  the 
writing  testified  as  to  statemCTts  from  him 
manifesting  his  knowledge  of  its  cmitents 
and  satisfaction  with  its  provislims.  Accord- 
ing to  the  survey  made  in  pursuance  of  the 
written  agreement  ttie  lines  of  the  House 
100-acre  tract  are  as  claimed  by  apptilants. 
and  th^  Include  and  show  nppellantB  to  tM 
the  owners  of  the  land  in  controron^;  no 
evidence  being  offered  by  appellee  to  prove 
that  it  is  not  a  part  of  the  House  tract 

Our  reading  of  the  record  convinces  us 
that  the  verdict  of  the  Jury  was  flagrantly 
against  the  evidence;  Indeed,  unauthorized 
by  It;  and.  In  view  of  the  evidence  of  ap- 
pellants' right  to  the  land  in  controversy  and 
the  absence  of  evid^ce  to  support  appellee's 
defense,  the  trial  court  should  have  peremp- 
torily Instructed  the  Jury  to  find  for  app^- 
lants  as  to  the  ownership  of  the  land,  no 
damage  being  shown  on  account  of  Its  de- 
tention or  for  Injury  to  It 

This  conclusion  makes  It  unnecessary  for 
us  to  consider  the  objections  urged  by  appd- 
lants  to  the  Instructions  that  were  given  by 
the  court  except  to  say  that  the  Instruc- 
tions should  not  have  been  given.  Only  a 
peremptory  Instruction  as  indicated  wonld 
have  been  proper. 

Wherefore  the  Judgment  Is  reversed  and 
cause  remanded  for  a  new  trial  oonslstent 
with  the  opinion. 
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(Conrt  ot  Aiveali  ot  Kentackj.  Jul  18, 1910.) 

X.  Dbdb  ({  207*>— SKnina  Abxdb— Fobokbt 
— BunrxoizncT  of  Btidbnce. 

In  an  action  to  set  aside  a  deed,  evidence 
innfficient  to  show  that  plaintiff's  signa- 
ture and  acknowledsmeat  wen  forged. 
[Ed.  Note.— For  other  casM,  aee  Deeds;  Dea 

2.  AOKNOWLBDaUBRT  ({  62*)  —  EZKCCTIOH  — 

EtVIDGNCE. 

In  view  of  the  -verity  which  should  be  ac- 
corded a  depatT  clerk's  certificate  of  acknowledg- 
ment of  a  deed,  the  oonrt,  in  order  to  anthorize 
its  OTerthiow  on  the  giouod  that  the  grantor's 
aignatuie  was  foned,  sliould  hare  before  it  socn 
evidence  as  will  leave  no  doubt  that  snch  offi- 
cer was  guilty  of  frand  or  mistake. 

[Ed.  Note.— For  other  cases,  see  Adcnowledg* 
ment,  Cent  Dig.  |  346;  Dec  Dig.  |  62.*] 

AiVMl  from  drcnltOonirt  Perry  Counly. 

'^o  be  officially  reported." 

Actltm  ty  Delilah  Daff  against  tbe  Tlrglnta 
Iron,  Coal  &  Coke  Company  and  others.  Judg- 
ment for  defaidaats,  and  plaintiff  appeals. 
Affirmed. 

F.  J.  Eversole  and  P.  T.  Wheeler,  for  ap- 
pellant Bailey.  P.  Wootton,  Jesse  Morgan, 
and  Greene,  Van  Winkle  &  Scboolfleldt  for 
ai^ellees. 

SETTLE,  J.  On  September  19.  1887,  there 
was  recorded  in  the  office  of  the  clerk  of  the 
Perry  county  court  a  deed  bearing  date  July 
21,  1887,  from  the  appellant,  Delilah  Duff, 
and  her  husband,  Daniel  Duff,  to  T.  P.  Trigg, 
trustee,  purporting  to  convey  to  the  latter  all 
the  coal,  oil,  gas,  and  mineral  products  In. 
Qpon.  and  under  a  tract  of  land  on  Grapevine 
creek,  In  Perry  county,  owned  by  Mrs.  Duff; 
The  deed  pnrports  to  have  beeu  acknowledged 
In  due  form  by  the  grantors  Iwfore  P.  0.  Na- 
pier, a  d^uty  for  Ira  J.  Davidson,  then  clerk 
of  the  Perry  county  court.  By  successive  con- 
veyances from  Trigg,  trustee,  and  various 
other  grantors,  tbe  appellee,  Virginia  Iron, 
Coal  &  Coke  Company,  acquired,  as  It  con- 
tends, title  to  the  coal,  oil,  gas,  and  mineral 
products  In,  upon,  and  under  tbe  land  in  ques- 
tion. In  November,  1895,  tbe  Hocking  Valley 
Oil  &  Gas  Company,  as  lessee  of  the  Virginia 
&  Tennessee  Coal  &  Iron  Company,  a  vendor 
of  appellee,  entered  upon  this  land  and  bored 
a  well  to  tbe  depth  of  1,200  feet  near  appel- 
lant's residence.  During  the  horing  of  tbe 
well  some  of  the  hands  employed  thereat 
boarded  near  appellant's  residence.  On  April 
24,  1908,  appellant  Instituted  this  action  In 
the  Perry  circuit  court  to  cancel  the  deed 
from  herself  and  husband  to  Trigg  and  the 
several  successive  deeds  whereby  tbe  title  to 
the  mineral,  etc..  in  h^  land  passed  to  ap- 
pellee, upon  the  ground  that  the  deed  from 
herself  and  husband  to  Trigg  was,  as  to  her 
signature  and  acknowledgment,  a  forgery.  In 
consequence  of  which  that  deed  and  the  sev- 
eral Bncceasive  ones,  down  to  and  inclodiug 
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the  deed  to  appellee,  were  null  and  void  and 
passed  no  title  to  the  minerals,  etc.,  In,  upon, 
and  under  her  land.  The  defense  interposed 
by  appellee's  answer  was  that  the  deed  to 
Trigg,  trustee,  from  appellant  and  her  hus- 
band, was  not  a  forgery;  that  appellant,  by 
reason  of  certain  acts  set  forth  In  the  an- 
swer, was  estopped  to  deny  the  validity  of 
tbe  deed ;  and  that.  In  any  event,  the  action 
was  barred  by  the  statute  of  limitations,  in 
that,  more  than  five  years  elapsed  between 
her  discovery  of  the  alleged  forgery  and  the 
Institution  of  the  action,  and  more  than  ten 
years  between  the  commission  of  tbe  forgery 
and  ite  Institution.  After  the  taking  of  proof 
by  the  parties,  and  following  the  submis- 
sion of  the  case,  the  circuit  court  rendered 
Judgment  dismissing  the  action  at  appellant's 
cost,  and  from  that  Judgment  she  has  ap* 
pealed. 

The  record  fumishea  no  evidence  whatever 
of  the  alleged  forgery  of  appellant's  signature 
to  and  acknowledgment  of  tbe  deed,  except 
what  Is  contained  in  her  deposition.  In  which 
she  positively  denied  that  she  signed  or  ac- 
knowledged the  deed,  or  authorized  any  one 
to  do  so  for  her.  She  also  stated  that  she 
could  write  her  name,  and  had  never  made 
her  mark  to  any  instrument  of  writing,  and 
that  the  mark  indicating  her  signature  to  the 
deed  to  Trigg  was  not  made  or  authorized  by 
her.  She  further  testified  that  she  did  not 
know  of  tbe  existence  of  the  deed  or  of  the 
subsequent  deeds,  Including  appellee's,  until 
about  a  year  before  tbe  Institution  of  tbe  ac- 
tion, and  then  learned  it  through  her  son. 
Joseph  Duff,  who  made  the  discovery  upon  a 
visit  to  Hazard,  the  county  seat  of  Perry 
county. 

As  Napier,  the  d^uty  clerk,  before  whom 
the  deed  to  Trigg  purports  to  have  been  ac- 
knowledged by  appellant  and  her  husband.  Is 
dead,  It  cannot  be  knowp  what  he  would  have 
said  as  to  her  denial  of  having  signed  or  ac- 
knowledged the  deed;  hut  we  find  that  ap- 
pellee introduced  much  evidence  which 
strongly  conduced  to  disprove  appellant's  de- 
nial of  having  signed  and  acknowledged  the 
deed  In  question,  and  which  tended  to  prove 
that  she  knew  of  and  acquiesced  In  Its  exe- 
cution. For  example,  although  she  knew  of 
the  boring  of  the  well  in  1896,  hy  the  Hock- 
ing Valley  Oil  &  Gas  Company  near  her  resi- 
dence, that  m^bers  of  the  crew  boarded  at 
a  little  house  nearby,  and  that  their  meals 
were  prepared  by  a  member  of  her  family, 
and  she  then  learned  under  whose  and  by 
what  authority  they  were  boring  the  well, 
she  made  no  objection  to  the  work,  did  not 
question  their  authority  to  perform  It,  and 
made  no  claim,  at  that  time,  that  the  deed 
^e  had  made  Trigg,  trustee,  was  a  forgery. 
In  addition.  It  was  proved  by  api>ellee  that 
she  boarded  a  crew  of  Its  surveyors  In  1902 
or  1903,  who  were  surveying  her  land  upon 
which  It  claimed  the  mlnwal  rights;  and, 
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wbUle  8ta«  denied  any  knowledge  of  tbe  ^ar- 
acter  of  work  in  which  they  were  engaged.  It 
la  not  probable  that  what  waB  said  about  It 
hs  the  mcD  she  boarded  would  bare  left  her 
In  ignorance  of  the  nature  of  their  work.  At 
any  rate,  she  did  not  tbsa  question  their  au- 
thority to  do  the  anrreylng  in  which  they 
were  engaged,  or  make  any  claim  that  the 
Trigg  deed  was  a  forgery. 

Beeldee  the  testimony  referred  to,  appellee 
proved  by  Dr.  M.  E.  Combs,  an  apparently 
reputable  and  disinterested  witness,  that  he 
conducted  a  school  near  appellant's  residence 
during  the  boring  of  the  well  on  her  farm  by 
the  Hocking  Valley  Oil  &  Gas  Company  and 
was  frequently  at  appellant's  house,  as  one  ot 
her  children  attended  his  scbool;  that  she 
then  knew  of  the  boring  of  the  well  on  her 
farm  at  which  ber  son,  Joe  Duff,  was  em- 
ployed; that,  la  a  conversation  be  bad  with 
ai^lant  on  one  of  his  visits  to  ber  house, 
they  discussed  the  drilling  of  the  well  on  her 
land,  and  In  the  conversation  she  said  that 
if  ttiey  stmck  oil  she  and  ber  husband  had 
fooled  away  what  tbey  had  by  giving  np  tbelr 
mineral  rights  In  the  land  for  the  pitiful  sum 
of  CO  cents  per  acre,  which  was  the  sum  per 
acre  recited  In  the  deed  she  and  her  hus- 
band had  made  Trigg,  trustee,  as  the  consid- 
eration for  tbe  conv^ance  of  the  mineral 
rights  therein  mentioned. 

In  view  of  these  facts  and  circumstances, 
tffiidlng  to  show  appeUanfa  knowledge  of  and 
acquiescence  In  the  deed  to  Trigg,  trustee,  and 
of  the  verity  that  should  be  accorded  tbe 
deputy  clerk's  certificate  showing  her  ac- 
knowledgment of  the  deed,  we  are  not  pre- 
pared to  aay  that  the  circuit  court  erred  Id 
rendering  Hie  Judgment  complained  of.  It 
will  not  do  to  lightly  set  aside  the  certificate 
of  such  an  officer.  To  authorize  its  over- 
throw, the  court  should  have  before  It  audi 
evidence  as  will  leave  no  doubt  that  the  offi- 
cer had  been  guilty  of  fraud  or  ffli8tak& 

This  conclusion  makes  it  nnnecessary  fbz 
US  to  determhie  whether  appellee  can  In  a 
case  like  tbls  rely  upon  the  stattite  of  Umi- 
tatlons. 

Wberef  ore  tbe  Judgment  Is  affirmed. 


PERKINS  V.  T.  M.  BOBIXSON,  NORTON 
ft  00. 

(Court  of  Appeals  of  Kentucky.   Jan.  18,  1910.) 

1.  MoRTGAOKS  (5  463')— Foreclosure— Scm- 
ciEWCT  or  Evidence— OwNEBSHip  OF  MoBT- 

OAOED  PBOPEBTT. 

In  an  action  to  foreclose  a  mortgage  on 
land,  evidence  held  to  ehow  that  the  mortcaftor 
owned  the  land  at  tbe  execution  of  tbe  mortgage, 
though  he  had  no  deed  for  it 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  S  1368 ;  Dec.  Dig.  |  483.*] 

2.  MOBTOAOES  (i  11*)  —  PBOFEBTr  STOJXOT  — 

Clauc  to  Lano. 

Gen.  St.  18S3,  c.  63,  art.  1,  |  6,  permitting 
any  interest  in  or  claim  to  realty  to  be  disposed 
of  by  deed,  authorizes  a  mortgage  of  any  inter- 


est in  land,  so  that  one  ooold  mortgage  land 
which  he  bad  parchased  and  owned,  though  he 
had  no  deed  therefor. 

[Eld.  Note.— For  other  cases,  see  Mortgaces. 
Gent  Dig.  Si  11,  12;  Dee.  Dig.  1  11.*] 

8.  Deeds  (i  26*)  —  YALiDirr  —  Refebehcb  to 

Gbantob's  Titu)— Efpect  or  Failube. 
A  deed  conveyed  good  title  as  between  the 
parties,  tliou^  it  did  not  state  the  name  of  the 
grantors  grantor  or  the  pace  of  the  reeozd  nppn 
which  bis  deed  was  rscorded.  contrary  to  Ky- 
St  {  495  (RnsseU's  St  S  2061),  making  It  nn- 
lawful  to  record  a  deed  conveymg  more  tham  a 
life  estate  which  does  not  refer  t(>  tbe  grantor's 
source  of  title. 

[E}d.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  S  51 ;  Dec  Dig.  {  26.*] 

Appeal   from   Circuit   Court,  EdmoasoD 

County. 

"Not  to  be  offldally  reported." 

Action  by  J.  M.  Robinson,  Norton  &  Co. 
against  W.  C.  Perkins  and  others.  Froni  a 
Judgment  for  plalntU^  dtfendant  named  ap- 
peals. Affirmed. 

W.  D.  Splllmdn,  J.  Morgan  Chlnn.  and  W. 
E.  Settle,  Jr.,  for  appellant  M.  M.  Logan 
and  Ora  B.  Hazellp,  for  appellee. 

NUNN,  a  J.  Tbe  facts  of  this  case,  u 
presented  in  this  record,  are  very  conflicting. 
It  is  sliown  that  Brace  and  Eugaie  PeiMns 
were  merchants  in  Bodcy  Hill  Station,  E<d- 
monson  county,  Ky.;  that  th^  commoiced 
business  prior  to  the  year  1906.  the  exact 
time  is  not  stated,  ^i^i^  purchased  many  of 
their  goods  from  appellee,  and  in  the  sum- 
mer of  1906  had  fallen  behind  with  it  $465.- 
80.  They  were  pressed  for  a  settlemmt  and 
wanted  to  buy  more  goods  to  keep  the  store 
going,  but  appellee  refused  to  eztoid  tiiem 
further  credit  untess  they  would  secure  it  in 
some  way.  Tbey  ^xmiised  amiellee  to  exe- 
cute a  mortgage  <m  a  house  and  lot  belong  ng 
to  Bngoie  FwUns  and  upon  three  iiorses  be- 
loi^;lng  to  the  firm,  and  opon  this  promise 
appellee  shipped  them  about  $1,000  worth  of 
goods.  Tbey  delayed  In  executing  the  mrat- 
gag^  and  Bmce  Perkins  wrote  ai)pidlee  a 
letter  explaining  the  delay.  In  substance,  as 
follows:  That  the  reason  they  had  failed  to 
send  a  description  of  the  house  and  lot  to 
appellee  from  which  a  mortgage  could  be 
pr^red  waa  that  E^ugene  Perklna  lield  only 
a  title  bond,  that  a  deed  had  never  beoi 
executed  to  him  giving  the  description  ot  tbe 
property,  and  that,  as  soon  aa  tlut  was 
done,  they  would  send  the  descrlptliHt  In 
the  month  of  Nov«nb»,  1906,  appellant,  W. 
C.  Pei^lns,  the  father  of  Bruce  and  Eugene, 
prepared  and  rigned  a  deed  to  Eugene  for  the 
house  and  lot,  and  carried  it  to  the  cotmty 
court  cleric's  office.  It  was  tiiere  disooTaed 
by  the  dtt-k  and  himself  that  neither  the 
name  of  W.  Q.  P^dns'  grantor  mx  the  page 
of  the  record  upon  which  bla  deed  was  re- 
corded were  stated  in  the  deed  to  Eugme^ 
and  in  this  condition  it  could  not  be  recorded 
without  subjecting  W.  O.  Perklna  and  the 
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<Aett  to  a  penalty  under  section  495,  Ey.  8t 
(RosaeU's  St  |  2061).  As  W.  C  Perkins  had 
purdiased  tbis  property  at  a  judicial  sale, 
and  the  record  of  it  was  in  the  circuit  court 
clerk's  office  and  the  circuit  court  was  in 
session,  they  did  not  take  time  then  to  in- 
vestigate it,  but  left  It  there  with  the  un- 
deratandln;  that  he  would  return  it  In  a  few 
days,  and  they  would  then  complete  it  for 
record.  He  never  returned  to  finish  the 
deed,  but  by  some  means  not  explained  W.  C. 
Perkins  became  possessed  of  the  deed,  and 
filed  it  with  his  deposition  in  this  action. 
While  the  deed  was  In  the  county  court 
<derk's  office  an  agent  of  appellee  went  to 
the  office  and  took  a  description  of  the  house 
and  lot  and  prepared  a  mortgage  covering 
same  and  three  horses,  which  he  carried  to 
Rocky  Hill  Station  on  January  18,  1907,  and 
Bi^ene,  his  wife  and  his  brother,  Bruce,  ex- 
ecuted It  in  due  form.  They  failed  to  pay 
the  notes  secured  by  the  mortgage  and  this 
action  was  Instituted  to  enforce  the  Hen  on 
the  property.  They  did  not  defend,  but  their 
father,  W.  C.  Perkins,  answered  and  resist- 
ed the  enforcement  of  the  lien  upon  the 
house  and  lot,  claiming  that  the  property 
was  his.  He  alleged  In  his  pleadings  and 
testified  that  he  agreed  to  convey  this  prop- 
erty to  his  son,  so  that  he  might  execute  a 
mortgage  to  appellee  In  order  that  he  might 
secure  goods  In  the  future  with  which  to  keep 
their  stock  up;  that  the  agreement  was  not 
to  execute  a  mortgage  to  secure  indebtedness 
to  appellee  past  due ;  that,  when  he  prepared 
the  deed  to  his  son  and  executed  It,  he  knew 
that  It  could  not  be  recorded  because  be  bad 
failed  tg  state  the  name  of  tbe  Immediate 
grantor  and  the  page  upon  which  the  deed 
was  recorded;  that  he  had  never  lodged  it 
for  record,  and  that  bis  son  Eugene  had  nev- 
er accepted  it.  He  was  partially  sustained 
in  these  statements  by  his  sons,  but  was  con- 
tradicted by  appellee's  agent  and  the  facts 
and  circumstances  develoi)ed  during  the  trial. 

It  appears  In  the  record  that  Eugene  be- 
came the  owner  of  this  property  as  far  back 
as  1904.  Bruce  Perkins,  in  a  letter  to  ap- 
pellee dated  in  November,  1906,  stated  that 
XMgene  owned  the  house  and  lot,  but  had  only 
a  title  bond  for  It,  and  therefore  could  not 
send  a  boundary  of  the  land,  as  the  title 
bond  did  not  contain  it,  and  that  they  would 
endeavor  to  get  a  deed  to  It.  In  the  deed 
from  W.  C.  Perkins,  which  was  prepared  by 
him  In  November,  1906,  to  his  son  Eugene 
this  language  occurs:  "And  a  part  of  the 
party  of  the  first's  part  homestead  sold  to 
the  party  of  the  second  part  in  1904  and  tbe 
same  place  where  the  party  of  the  first  part 
now  lives."  This  language  shows  conclusive- 
ly that  W.  C  Perkins  sold  this  house  and  lot 
to  his  son  as  early  as  1904,  which  agrees  with 
the  letter  of  Bruce  to  appellee  to  the  effect 
that  Eugene  held  a  title  bond  to  the  proper- 
ty. Appellant  and  bis  sona  gave  their  depo- 


sitions In 'this  case,  but  neither  undertook 
to  make  an  explanation  of  this  matter.  It 
therefore  appeara  without  contradiction  that 
Eugene  Perkins  was  the  owner  of  tbls  prop- 
erty before  appellee's  debt  was  created,  and 
had  a  right  to  mortgage  It,  even  though  he 
had  no  deed  of  conveyance  for  It.  "By  sec- 
tion 6,  c.  63,  Gen.  St.,  It  Is  provided  that  'any 
Interest  in  or  claim  to  real  estate  may  be 
disposed  by  deed  or  will  in  writing.'  And 
that  the  right  to  dispose  of  such  interest  or 
claim  was  Intended  to  Include  the  right  to 
mortgage  as  well  as  to  sell  absolutely  is 
unquestionable.  For  It  Is  well  settled  that 
every  kind  of  interest  In  real  estate  may  be 
mortgaged  if  It  be  subject  to  sale  and  assign-' 
ment."  Bank  of  Louisville  v.  Baumelster, 
etc.,  87  Ky.  6,  7  S.  W.  170.  We  are  also  of 
the  opinion  that  the  conv^ance  made  and  ex- 
ecuted by  W.  C  Perkins  to  his  eon  Eugene 
passed  the  title  as  between  the  parties  there- 
to. In  the  case  of  McPherson  v.  Gordon,  96 
S.  W.  791,  29  Ky.  Law  Rep.  826,  this  court 
construed  section  495  of  the  Kentndcy  Stat- 
utes with  reference  to  the  conveyances,  the 
all^d  defects  of  which  were  similar  to  tbe 
ones  in  tbe  case  at  bar,  and  said  that  the 
deed  passed  the  title  to  tbe  grantee.  The 
court  In  that  case  said:  "The  only  purpose 
of  this  amendment  was  to  make  It  more  con- 
venient and  easy  for  purchasers  of  real  es- 
tate to  trace  the  title  thereto,  and  to  avoid 
Impositions  and  losses.  In  our  opinion  it 
would  have  been  better  if  such  a  requirement 
had  always  been  tbe  law.  As  stated,  the 
effect  of  the  amendment  Is  only  to  require  the 
name  of  the  next  preceding  grantor  of  the 
grantor  to  be  named  In  the  deed,  and  places 
a  penalty  upon  clerks  and  grantors  who  vio- 
late It  The  violation  of  It,  however,  does 
not  prevent  the  title  to  the  real  estate  from 
passing  from  the  grantor  to  the  grantee." 
The  lower  court  should  require  W.  O.  Per- 
kins to  prepare  and  present  a  deed  conveying 
the  property  to  bis  son  Eugene  In  proper 
form,  and,  in  case  he  falls  to  do  so  within  a 
reasonable  time,  then  the  court  should  re- 
quire tbe  commissioner  to  make  sncb  a  con- 
veyance at  the  expense  of  W.  G.  Perkins. 

For  these  reasons,  the  Judgment  ct  the 
lower  court  la  affirmed. 


AMERICAN  JOBBING  ASS'N  v.  POTTER. 
(Court  of  Appeals  of  Eentodcy.  Jan.  14»  1910.) 

Pl,EADIHQ  (f  93*)  —  AHBWEB  —  IlTCONHBTBjr- 

CIE8. 

Defendant,  in  an  action  on  a  contract  for 
the  sale  of  Jewelry,  denied  In  his  answer  that 
he  made  the  contract  except  as  thereafter  set 
oat,  and  a  subsequent  paragraph  fully  stated 
the  facts  as  to  what  contract  was  made.  Held, 
that  the  answer  was  not  defective,  there  being 
no  Inconsistency  between  the  paragraphs. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Gent  Dig.  |  189;  Dec  Dig.  |  93.*] 

'Appeal  from  Circuit  Court;  Lawroice 
county. 
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124  SOUTHWSSmEN  KBPOBTEB. 


(Ky. 


'*Nbt  to  be  offldally  reported.**  • 
Action  by  the  American  Jobbing  Anoda- 
tlon  against  Isaac  Potter.  Jndgmmit  for  de- 
fendant; and  plafnttfT  appeals.  Affirmed. 

SnlliTan  &  Stewart  and  S.  8.  Willis,  for 
appellant  M.  S.  Bur,  for  appellee 

HOBSON,  J.  Tbls  salt  was  brought  by  the 
American  Jobbing  Assodatlm  agaliwt  Isaac 
Potter  to  recover  the  price  of  certain  Jewelry 
which  it  was  alleged  ttie  plaintiff  sold  him  on 
January  SO,  1906,  under  a  written  contract 
signed  by  htm  whldi  was  filed  with  the  peti- 
tion. The  defendant  by  his  answer  pleaded 
In  substance  that  he  was  a  merdiant  doing 
a  small  bnsiness  at  Kbmer,  Ky. ;  that  be  was 
without  education,  and  could  scarcely  read 
print;  that  on  Januazy  30,  1906,  J.  W.  Hall, 
a  salesman  for  the  plaintiff  came  to  his  store 
and  offered  to  sell  him  the  merchandise  re- 
ferred to  In  the  petition;  that  he  declined 
to  buy  It;  that  Hall  fh«a  agreed  with  hhn 
to  ship  it  to  him  on  commission,  he  to  have 
25  per  cent,  of  Uie  proceeds  <^  the  sale  for 
his  serrices,  and  to  remit  every  three 
montlu;  what  was  left  at  the  end  of  four- 
teen months  to  be  retomed  to  the  plaintiff ; 
that  Hall  then  proposed  to  draw  up  a  con- 
tract ei>d  read  It  to  blm ;  that  es  read  to 
him  by  Hall,  the  contract  was  an  agreement 
on  his  part  to  take  the  stuff  on  commission 
as  above  stated,  and  that  he  signed  It  upon 
this  nnderstan^ng;  that  Hall  practiced  a 
fraud  upon  him  and  obtained  his  signature 
to  the  contract  by  ^ud;  that  shortly  after 
this  be  received  six  notes  called  for  In  the 
contract  to  be  signed  by  him  and  returned 
to  the  plaintiff;  that  he  had  not  ttea  opened 
the  goods,  and  that  when  he  discovered  the 
fraud  that  bad  been  practiced  on  him  he  im- 
mediately retomed  the  goods  and  the  papers 
to  the  plaintiff  without  signing  the  papers. 
The  auctions  of  &e  answer  were  denied 
by  a  reply;  proof  was  taken,  and,  on  final 
hearing,  the  circuit  court  dismissed  the  peti- 
tion. The  idaintifl  appeals. 

Objection  Is  made  to  the  answer,  but  we 
see  no  substantial  defect  In  It  It  pleads 
the  fscts  aptly  and  clearly.  There  was  no 
Inconsistency  between  the  first  paragraph 
and  the  second,  for  the  doilals  In  the  first 
paragraph  are  accompanied  with  the  state- 
ment that  he  made  no  omtract  with  the 
plaintiff  except  as  thereafter  set  out  and  in 
the  subsequent  part  of  the  answer  the  facts 
as  to  what  contract  was  made  are  fully  stated. 
On  the  trial  of  the  action  Hall  testified  that 
the  contract  was  made  as  set  ont  In  the  peti- 
tion. On  the  other  hand  Pottor  testified  that 
the  transaction  occurred  as  set  out  in  his 
answer;  and  Potter's  version  of  tbe  trans- 
actlmi  Is  sustained  by  two  bystanders  who 
confirm  him  In  every  Important  particular. 
In  addition  to  this  tbe  drcnmstances  sustain 
Potter.    He  promptly  retomed  tbe  goods 


when  he  learned  that  the  plaintiff  looked  to 
him  to  pay  for  them,  and  this  before  he  had 
opened  the  box.  His  testimony  shows  him  a 
very  ignorant  man;  he  can  write  bis  own 
name,  but  cannot  read  writing,  and  can  do 
little  at  reading  i«lnt  The  proof  sustains 
bis  allegation  that  Han.  after  he  had  drawn 
up  tiie  ctmtrac^  read  it  to  Potter  as  a  con- 
tract to  receive  the  goods  on  oHnmlBslon,  and 
not  as  a  contract  to  purchase  them. 
Judgment  afflrmed. 


YO0NG  T.  COMMONWEALTH. 
(Conrt  of  Appeals  of  Kentucky.  Jan.  14,  19ia) 
Abduction  (5  2*)— Dxfeksks. 

In  an  action  for  anlawfolly  detainiog  a 
wooun  aeaiDBt  her  will  with  intent  to  have  car^ 
nal  knowled^  of  her,  it  is  no  defense  that  her 
tmsband  told  defendant  to  go  up  to  the  bouse 
and  have  intercourse  with  his  wife,  and  that 
it  would  be  all  right  with  her. 

Di?'bl?°r2*']*"  ■** 

Appeal  from  Circuit  Court  Scott  County. 
"Not  to  be  offldally  reported." 
Oscar  Young  was  convicted  of  crime,  and 
appeals.  Affirmed. 

B.  M.  Lee,  for  appellant  Jas.  Breathitt, 
Atty.  Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Gen.,  for  the  Commonwealth. 

HOBSON,  J.  Oscar  Toux«  was  indicted 
and  convicted  in  the  Scott  drcuft  court  of 
the  offoue  of  unlawfully  detaining  a  woman 
against  her  will  with  intent  to  have  carnal 
knowledge  of  hen  His  pnniahmoit  was  fixed 
at  two  years  in  the  praltentlary,  and  he 
aifwals.  * 

Tbe  proof  for  the  commcmwealth  by  the 
woman  detained  and  two  other  witnesses 
shows  clearly  the  defendant  committed  the 
offense^  His  defnise  was  in  substance  that 
tbe  woman's  husband  told  him  to  go  up  to 
the  house  and  have  intercourse  with  his 
wife;  tbat  she  might  ki<^  s  little  at  first 
but  that  It  would  be  all  right;  that  he 
believed  It  would  be  all  rl^t  with  her: 
that  he  told  her  what  her  husband  said,  but 
she  did  not  say  anything.  Hut  the  hus- 
band did  this  is  no  sort  of  defense  for  the 
dtfendant  The  conrt  allowed  this  evldoice 
to  be  given  in  mitigation  of  the  offense; 
but  he  might  properly  have  excluded  all  the 
evidence  as  to  what  occurred  not  In  the 
wife's  presence.  A  husband  cannot  trafllc 
in  his  wife's  purity.  His  consent  for  a 
criminal  assault  upon  her  but  adds  to  the  In- 
dignity. It  is  Just  to  the  defendant  to  say 
that  he  and  the  husband  were  both  drinking 
heavily.  The  wife  denied  that  he  said  any- 
thing to  her  as  to  what  her  husband  had 
said  to  him. 

The  case  has  in  it  no  element  of  innocent 
mistake.  The  defendant  struggled  with  the 
woman  to  force  her  to  submit  to  him,  until 
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k«r  ertes  IndoceA  ber  ■top-brotlwr,  14  yCKti 
€f  age^  to  go  aoo  rards  to  a  neltfAor's  f(» 
bdp  ud  the  n^^tw  cum  ta^  vlfli  him 
to  tlie  hooMk  He  did  not  desist  tmtu  the 
oflier  man's  footet^  weie  on  Qte  porch. 
Jodgment  affirmed. 


OOMHONWmiJrH  T.  MmNEU^T. 
(Gout  oC  Appeeta  of  Keotacky.  Jan.  6»  IftUK) 

FjUUBB  PUTBNSn  (I  82*)— iNDXOnCEHT— FaI^ 
STTT  OF  PxnBHSC. 

An  indictnieDt  (or  obtaining  money  ander 
false  pretenses  diarg«d  that  accused  nDlawfuIly 
and  feloniously  represented  to  a  person  named 
that  a  certain  mafe  was  bis  own,  and  that  tbe 
person  named  telied  apon  such  representationik 
and,  believing  the  same  to  be  true,  purchased  and 
paid  for  the  male;  that  said  representation 
was  false,  and  known  to  be  so  by  accused,  and 
made  by  him  to  defraad  said  perscm,  which  was 
done,  without  which  representation  said  person 
would  not  have  purchased  said  mule — is  insuffi- 
cient for  failing  by  special  averment  to  charge 
that  the  mnle  was  not  the  property  of  tte  ac- 
cosed. 

[Ed.  Note.— For  other  cases,  see  False  Pxe- 
tensfls,  Dec.  Dig.  1 82.*] 

Anpeal  tnm  CUciilt  Court,  Henderson 
Countar. 

**2«ot  to  be  officially  reported." 

A  general  demnrrer  to  an  Indlctmoit  ao- 
cnalng  Sidney  Nnnnelly  of  obtaining  acwy 
imder  false  pretenses  was  snstolned.  and  the 
commonwealth  appeals.   Jndgment  affirmed. 

Jas.  Breathitt,  Atty.  Oen.,  Jno.  F.  Lockett, 
Asst  Atty.  Gen.,  Tom  B.  McGregor,  Asst 
Atty.  Gen.,  and  8.  T.  Dixon,  for  the  Com- 
monwealth. CUiy  &  Clay,  for  appellee. 

O'REARf  J.  The  commonwealth  has  pros- 
ecu  ted  this  appeal  from  tbe  judgment  of  the 
Henderson  circuit  court,  snstaJnlng  a  general 
demurrer  to  this  Indictment:  "Henderson 
Circuit  Court,  January  term,  1909.  The 
grand  Jury  of  Henderson  county.  In  the  name 
and  by  the  authority  of  the  commonwealth 
of  Kentucky,  accuse  Sidney  Nnnnelly  of  the 
crime  of  unlawfully  and  feloniously  obtaining 
money  under  false  pretenses  from  another, 
committed  In  manner  and  form  as  follows,  to 
wit :  Tbe  said  Sidn^  Nnnnelly  on  the  29th  day 
of  January,  1906,  and  before  finding  of  this 
indictmoit  In  tbe  said  county  of  Henderson 
did  nnlawfolly  and  feloniously  repres^t  to 
Henry  Davis  of  the  partnership  of  Davis  and 
Browder  composed  of  Henry  Davis  and  Chas. 
Browder  liverymen  that  a  certain  horse  mule 
was  his  own  which  he  deelred  to  sell  and 
the  said  Davie  representing  the  said  firm  of 
Davis  and  Browder  relying  upon  said  r^re- 
■entotion  and  believing  the  same  to  be  tme 
purchased  said  horse  mole  of  said  Sidney 
Nnnnelly  and  paid  tor  same  In  che<^  of  Davis 
and  Browder  which  was  cashed  and  charged 
to  their  account  In  bank ;  said  representa- 
tion was  false  and  known  to  be  so  by  said 
Nmmelly  and  made  by  him  to  defraud  said 
Davis  and  the  firm  of  Davis  and  Browder, 


whldi  was  done,  without  wfaldi  repreeento- 
tlon  said  Davis  would  not  have  purchased 
said  horse  mule  tor  firm.  Against  the  dig- 
nity of  the  commonwealth  of  ^nto^." 

In  Conuionwealtli  t.  Sanders,  98  Ky.  12, 
82  S.  W.  128,  17  Ky.  Law  Bep.  544,  it  wa» 
laid  down  that  an  in^ctmeot  tor  obtaining 
money  under  false  pretenses  must  by  special 
averment  negative  the  matter  as  to  which 
the  alleged  false  pretense  or  statement  was 
made.  To  allege  that  the  atatement  wa» 
'Was'*  la  not  anfilclent  Tht  todlctment 
Oxmid  have  charged  that  the  mole  was  not 
the  property  of  the  accnaed,  Sidney  Nunnelly. 

Judgment  afflnned. 


LOtnSVILLD  BY.  CO.  t.  RAT. 
(Court  of  Appeals  of  EentocAy.  Jan.  10, 1910.) 
STBKirr  RaiiAOAns  (|  99*>— Cabi  RsQmuD 

in  OPBBATIOn  OF  — CORTBIBITTOBT  NEOLI- 
OBNCK. 

Where  a  person  familiar  with  city  streets, 
in  passing  a  street  car  as  it  was  turning  a  street 
comer,  failed  to  make  sufficient  allowance  for 
the  swinging  of  the  car,  and  in  taming,  the 
rear  end  stra<^  his  wagon,  cansinK  his  Injury, 
he  was  guilty  of  negligence  piedndlng  a  re- 
covery. 

[EJd.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  I  210;  Dec.  Dig.  I  99.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Martin  Bay  against  tbe  Louis- 
ville Railway  Company.  From  a  judgment 
for  plalntitt,  defendant  vpeala.  Reversed 
and  remanded. 

Falrlelgh,  Strans  ft  Fablelgb  and  Howard 
B.  Lee,  for  appellant  Popham  ft  Webster 
and  M<ffUai  K.  Xonti;  tor  appelleeu 

LASSING,  J.  Martin  Ray  sued  tbe  defend- 
ant railway  company  for  damages  alleged  to 
have  resulted  to  him  by  reason  of  the  negli- 
gent operation  by  def^dant  of  one  of  Its 
cars.  Tbe  company  denied  liability,  and  upon 
this  issue  the  case  was  tried  before  a  Jury, 
with  the  result  that  plaintiff  recovered  a  ver- 
dict for  (TOO.  A  new  trial  having  been  de- 
nied, the  ease  Is  before  us  tor  review. 

Tbe  extent  of  plaintiff's  injury  Is  not  se- 
riously disputed,  and,  If  entitled  to  recover 
at  all,  defendant  is  not  complaining  of  the 
verdict 

The  facta,  about  which  there  Is  practically 
no  dispute,  are  as  follows :  "Plaintiff  was  a 
passenger  upon  a  wagon  going  north  on 
Fourth  street  When  the  wagon  had  reach- 
ed a  point  near  the  intersection  of  P  street 
with  Fourth  street  It  met  a  car  going  south 
on  Fourth  street,  which  had  stopped  to  let 
off  passengers  and  turn  the  switeh  to  go  over 
onto  P  street  While  the  driver  of  the  wagon 
was  attempting  to  drive  by  the  car,  it  start- 
ed out  P  street  or  rathw,  to  tnm  from 
FoorUi  into  P  atreet,  an^  aa  It  swung 
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around,  the  hind  aid  of  tbe  car  collided  with 
the  front  end  of  the  wagon,  and  plaintiff  was 
thrown  to  the  groand  and  Injured.  Both 
plaintiff  and  the  driver  of  the  wagon  knew 
that  this  car  would  tnm  out  P  street  Plain- 
tiff had  lived  In  and  about  LonisTlUe  for 
some  years,  was  familiar  with  street  cars, 
and  knew  that,  In  tnmlng  the  corner,  the 
rear  end  of  the  car  would  project  out  over 
the  street  further  than  it  wonld  whai  run- 
ning on  a  straight  line.  Both  plaintiff  and 
the  driver  could  have  seen  the  passaigen  be- 
ing discharged  from  the  car  had  they  been 
looking.  There  was  a  hole  fn  the  street,  east 
of  the  east  track  of  def»dant  company,  and 
this  Is  given  as  the  reason  for  the  driver's 
going  so  close  to  the  car. 

On  this  state  of  facts,  should  a  peremptory 
Instruction  have  been  given?  If  a  different 
and  higher  degree  of  care  is  required  of  the 
employes  of  defendant  company  when  start- 
ing a  car  from  that  required  after  It  Is  set  In 
motion,  the  judgment  should  be  affirmed ;  but. 
If  not,  the  peremptory  Instruction  should 
have  beea  glvea,  for  it  has  been  expressly  de* 
cidedf  and  only  recently  so  by  this  court  In 
the  case  of  South  Covington  &  Cincinnati 
Street  Railway  Company  t.  Bease,  lOS  S.  W. 
848,  83  Ky.  Law  Rep.  62,  16  L.  B.  A.  (N.  S.) 
890,  that,  for  an  injory  similarly  Inflicted  by 
a  car  while  In  motion,  no  liability  exists, 
nils  court  has,  In  a  long  line  of  cases,  held, 
that  it  la  the  duly  of  those  In  chaise  of  a 
street  car  to  keep  a  lookout  bo  as  to  avoid 
injuring  those  who  may  be  crossing  or  upon 
the  street  In  front  of  the  moving  car.  But 
this  rule  haa  never  been  eo  tended  as  to 
require  the  employes  in  chat^  of  the  car  to 
teep  a  lo<Aout  at  comers  and  curves  so  as 
to  preroit  others  using  the  street  from  collid- 
ing with  the  rear  end  of  the  car. 

In  this  case  the  fault  clearly  lay  with  the 
driver.  He  knew  Uiat  lie  coold  not  with  safe- 
ty drive  as  close  to  the  car  as  he  was  at- 
tempting to  unless  It  remained  stationary. 
He  had  no  reason  to  believe  that  It  would  do 
so,  but,  on  the  contraiy,  had  every  reascm  to 
know  that,  as  soon  as  the  passengers  were 
dtocharged  and  the  swltdi  tamed,  It  would 
continue  on  Its  course  out  P  street.  When 
he  discovered  the  presence  of  the  hole  In  Hie 
street  he  should  have  either  checked  his 
horse  and  not  voluntarily  drlvoi  Into  a  place 
of  danger,  or  else  he  shonld  have  drivoi  fur- 
ther away  from  the  car  than  he  did.  His 
failure  to  do  one  of  these  Uilngs  was  the  di- 
rect cause  of  plaintiff's  Injnry.  The  car  was 
confined  to  its  track ;  It  could  not  get  out  of 
the  way  of  tiie  wagon,  and  those  In  chaise  of 
It  were  powerless  to  prevent  the  collision. 
Both  the  driver  and  j^ialntlff  show,  by  their 
testimony,  that  they  tboui^t  they  could  pass 
the  car  before  It  started.  They,  accordingly, 
made  the  attempt,  and  failed.  The  fault  was 
theirs,  or  the  drivers,  certainly  not  that  of 
the  employes  of  the  street  car  company.  No 


fair  and  reasonable  distinction  can  be  drawn 
or  made  between  the  duty  that  those  in 
charge  of  a  car  while  in  motion  owe  to  the 
public,  and  that  which  they  owe  to  the  public 
while  the  car  Is  being  put  in  motion.  The 
duty  is  the  same,  for,  so  long  as  the  car  Is 
statl<mary,  neither  life  nor  property  is  liable 
to  be  injured  by  It ;  and  It  is  only  when  It  is 
set  in  motion  that  it  becomes  necessary  for 
those  in  charge  of  It  to  proceed  with  that  de- 
gree of  care  which  the  place  and  circum- 
stances and  the  crowded  condition  of  the 
street  warrant.  In  the  Besse  Cas^  the  car 
was  In  motion  when  It  passed  the  wagon  near 
the  curve  in  the  street;  In  the  present  case, 
the  car  started  Just  as  the  wagon  passed  it. 
In  each  case  both  the  wagon  and  the  car 
were  in  motion  when  the  accldoit  occurred. 
The  one  cannot  be  distinguished  from  the 
other,  and,  this  being  so,  the  principles  an- 
nounced in  the  Besse  Case  control,  and  the 
peremptory  instruction  should  have  been 
given. 

Judgment  reversed,  and  cause  runanded 
for  farther  proceedings  con^Ment  herewith. 


BLE  GOAIi  OO.  T.  BINGHAM. 
(Court  tA  Appeals  of  Kentucky.  Jan.  10,  JAIO.) 

1.  Appeal  and  Ebbob  (|  882»)—Bbvizw— In- 
vited GBROB— iNSTBOCnoKS. 

Defendant  cannot  complain  of  the  failure 
of  an  instruction  to  cover  a  certain  point,  where 
the  court  soetained  his  oUection  to  an  instruc- 
tion covering  tliis  point  offered  b;  plaintiff. 

[Bd.  Note. — For  oUier  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  3602;  Dec.  Dig.  §  882.*I 

2.  Tbiai,  (I  260*) — Instbuctio:?s— Requmts. 

An  instmctlon  the  same  as  one  already 
given  was  properly  refused. 

fEd.  Xote.— For  other  cases,  see  iMal,  Oent. 
Dig.  I  051 ;  Dec.  Dig.  I  260.*] 

3.  Cohtbacts  (I  346*)— Actions  iob  Bbxacb 

—Plead  IN  G—VABiANOE. 

Where,  In  an  action  for  breach  of  contract 
to  mine  coal,  plaintiff  alleged  that  be  agreed 
with  defendant  to  open  an  entry  and  to  mine 
coal  In  certain  places  by  which  he  could  have 
made  a  certain  monthly  snm,  this  was  not  equiv- 
alent to  an  allegation  that  be  agreed  to  labor 
for  defendant  for  that  monthly  compenaatiMi.  so 
that,  where  the  proof  showed  that  he  was  to 
receive  so  much  per  ttHi  for  coal  mined,  there 
was  no  variance  between  the  proof  and  allega- 
tions. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Oent.  Dig.  8  1740;  Dec.  Dig.  S  346.*] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  r^wrted." 

Action  by  Robert  Bingham  against  the  ESk 
Coal  Company.  From  a  judgment  for  plain- 
tiff, def^dant  appeals.  Affirmed. 

Robt  Q.  Gordon,  O.  T.  Riley,  and  D.  B. 
Logan,  for  appelant  N.  J.  Weller  and  BL 
N.  Ingram,  for  appdlee. 

NUNN,  C.  J.  This  appeal  ia  prosecuted  to 
reverse  a  Judgment  for  $300  recovered  BP- 
pellee  for  the  breach  of  a  contract  A  re- 
versal is  RBkeA  because,  as  alleged,  the  petl- 
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tlon  did  not  state  a  cause  of  action,  and  for 
an  aII«Ked  error  In  InstmcUon  No.  1  ^ven  to 
the  Jory  by  the  court,  and  because  the  evl- 
dence  was  not  sufficient  to  authorize  the  yer- 
dlct  and  Judgment  It  was  alleged,  In  sub- 
stance, by  appellee  In  his  petition  and  amend- 
ed petition:  That  some  time  about  the  last 
of  March  or  first  of  April,  1907,  while  he  was 
laboring  in  the  mine  of  appellant,  he  and  ap- 
pellant entered  into  a  contract  by  which  ap- 
pellant agreed  to  furnish  him  labor  for  the 
remainder  of  the  year  ending  January  1, 
1008,  in  opening  an  entry  In  its  mine  and 
mining  coal  In  its  rooms;  that  he  accepted 
the  proposition  and  commenced  laboring 
thereunder,  and  was  making,  and  could  have 
made  during  the  remainder  of  the  year,  from 
$70  to  (90  a  month ;  that,  after  he  had  la- 
bored theretmdo:  for  something  more  than  a 
month,  appellant  without  right  or  any  fault 
upon  his  part  dischai^ed  him  and  refused 
thereafter  to  permit  him  to  perform  his  part 
of  the  contract;  that  be  was  unable  during 
the  remainder  of  the  year  to  obtain  employ- 
ment In  any  other  mine  by  reason  of  the  In- 
terference of  appellant;  that  after  due  dil- 
igence he  was  unable  to  obtain  employment 
and  earn  any  sum,  except  to  the  extent  of 
$100,  and  alleged  that  he  had  been  damaged 
$500  by  reason  of  the  breach  of  the  contract 
by  appellant.  Appellant  answered  and  spe- 
cifically denied  all  the  allegations  of  the  peti- 
tion. Upon  a  trial  appellee  Introduced  ev- 
idence sustaining  his  claim,  and  appellant 
Introduced  evidence  to  the  contrary. 

It  appears  that  appellant  required  its  em- 
ployes to  purchase  their  supplies  from  its 
store,  and  it  conceived  the  idea  that  appel- 
lee was  not  doing  this,  or  that  he  was 
not  purchasing  the  amount  that  appellant 
thought  he  shonld.  This  seems  to  have  re- 
sulted In  his  discharge.  Appellee's  proof 
condnced  to  show  that,  if  he  had  been  per- 
mitted to  continue  laboring  under  the  con- 
tract he  would  have  made  from  $70  to  $90 
per  month  or  more,  and  that  ha  was  unable 
to  get  employment  other  than  to  the  extent 
alleged  by  him,  and  the  Jury  was  authorized 
to  give  him  the  verdict  for  $300. 

Appellant  complains  of  Instruction  No.  1 
because  the  court  failed  to  require  the  Jury 
to  find  from  the  evidence  that  appellee  en- 
tered into  the  contract  whereby  he  agreed  to 
labor  for  appellant  for  the  remainder  of  the 
year  1907.  It  is  sufficient  to  say  that  ap- 
pellee offered  an  Instruction  that  explicitly 
covered  ttilB  point  and  the  court  sustained 
appellant's  objection  to  it  and  refused  to 
give  It  Furthermore,  the  Instruction  given 
t>j  the  court  on  this  question  was  in  the  ex< 
act  language  of  the  one  offered  by  oppellant 

Appellant  farther  contends  that  it  was  en- 
tltled  to  a  peremptory  Instruction  for  the  rea- 
son that  it  was  alleged  in  appellee's  petition 
that  by  his  contract  with  appellant  he  was 
to  labor  for  from  $70  to  $90  per  month,  and 


the  testimony  showed  that  he  was  to  receive 
86  cents  per  ton  for  coal  mined  from  the  en- 
try and  62  cents  per  ton  for  coal  mined  in 
the  rooms,  and  that  there  was  therefore  a 
variance  between  the  proof  and  the  auc- 
tions of  the  petition.  This  contentt(Hi  Is  not 
tenable.  It  was  appellee's  contention  In  both 
bis  petition  and  amended  petition  that  he 
was  to  mine  coal  from  an  entry  and  rooms  by 
which  he  could  have  made  from  $70  to  $90 
per  month.  If  he  had  been  permitted  to  con- 
tinue his  labor  and  comply  with  his  part  of 
the  contract,  and  that  he  was,  without  any 
fault  on  his  part,  prevented  from  so  doing. 
This  was  the  Issue  submitted  to  the  Jury,  and 
It  found  against  appellant  on  the  facts, 
which.  In  our  opinion,  the  evidence  anthor- 
Ized  it  to  do. 

For  these  reasons,  the  Judgment  ot  the 
loww  court  is  'affirmed. 


OITT  OP  LOUISVTLLE  v.  POOLHT  (two 
cases). 

(Court  of  Appeals  of  Kentucky.  Jan.  18,  IfilOi) 
L  Licenses  (|  7*)— Ahoust  of  Feb— REAaoir- 

ABLENESS. 

The  rule  that  the  amount  of  a  license  fee 
imposed  as  a  tax  is  ordinacily  a  question  for  the 
taxing  power  and  the  courts  will  not  Interfere 
with  Its  discretion  Is  subject  to  the  limitation 
that  the  tax  must  not  amount  to  a  prohibition 
of  an;  useful  or  legitimate  occu][»atiou. 

[Bd.  Note.— For  other  cases,  see  Incenses, 
Cent  Dig.  H  7-15,  19 ;  Dec.  Dig.  {  7.»] 

2.  Licenses  (5  7*)— Loans— EIxcessivb  Fee. 

The  occupation  of  lending  money  od  sala- 
ries or  chattels  being  a  le^timate  oae,  an  or- 
dinance Imposing  a  license  fee  amounting  to  80 
per  cent  of  the  average  net  earulngs  of  com- 
panies engaged  in  such  business  is  void  as  un- 
reasonable and  prohibitive. 

[Ed.  Note.— For  other  cases,  see  Licenses,  Dee. 
Dig.  *  7.*] 

Appeal  trim  Clrcoit  Conrt,  Jefferson  Goun* 
ty,  Criminal  Division. 

"To  be  offldally  reported." 

Actions  by  the  City  of  I^ulsvllle  against 
F.  R.  Pooley.  From  the  Judgments,  plaintiff 
appeals.  Affirmed. 

Percy  N.  Booth,  for  appellant  D.  E. 
Castleman,  Pryor,  Sapinsky  &  Castleman,  W. 
L.  Doolan,  and  Stanley  R.  Wolf,  for  appellee. 

CLAZ,  O.  These  two  appeals  are  prose- 
cnted  by  the  city  of  Louisville  from  Judg- 
ments of  the  Jefferson  circuit  court  holding 
unconstitutional  sections  63  and  64  of  the 
license  ordinance  of  the  city  of  Louisville. 
Those  sections  are  as  follows : 

"Sec  63.  Every  person,  firm  or  corpora- 
tion engaged  In  the  business  of  lending  or 
advancing  money  (or  negotiating  for  the 
loan  or  advance  of  money)  on  chattel  mort- 
gages, shall  pay  a  license  of  one  thousand 
dollars  per  year. 

"Sec  64.   Every  i>awn,  firm  or  corpora* 
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tlon  enraged  In  ISxb  bnBlness  of  lending  or 
advancing  money  (or  n^otlatlng  for  the 
loan  or  advance  of  money)  en  aaalgnment  of 
salaries  or  ^gea,  doe  or  to  1>ecome  due,  or 
discounting  salaries  or  wages,  dne  or  to  be- 
come due,  shall  pay  a  llceose  of  one  thoor 
sand  dollars  per  year." 

While  It  Is  tine  that  the  amount  of  a 
Ucmse  fee  Imposed  as  a  tax  Is  ordinarily  a 
qoestlim  for  the  taxing  power,  and  the  courts 
will  not  Interfere  with  its  discretion,  yet  tlilB 
conrt  Is  committed  to  the  doctrine  that  this 
mle  iB  Bttbject  to  the  limitation  that  the  tax 
Imposed  should  not  amonnt  to  a  prohibition 
of  any  useful  or  intimate  occupation.  Hall 
T.  Commonwealth,  Use.  etc.,  101  Ky.  882,  41 
B.  W.  2,  1»  Ky.  Law  Rep.  578;  Fiscal  Court 
of  Owen  County  et  al.  v.  F.  A  A.  Cox  Co., 
IIT  S.  W.  296,  21  L.  R.  A-  (N.  a)  83.  There 
can  be  no  doubt  that  tibe  business  of  loaning 
money  on  salaries  or  chattels  Is  a  useful,  le- 
gitimate occupation.  In  every  community 
there  are  many  persons  who  have  no  person- 
al credit,  and,  In  case  of  an  emergency,  they 
have  no  meanB  of  raising  money  except  by 
a  pledge  of  their  salaries  or  chattels.  In 
such  casM  the  company  Uwnlng  money  on 
salaries  or  chattels  serves  a  useful,  and,  of- 
tentimes, a  most  beneficent  purpose.  It  may 
be.  howevesr  and  doubtless  la  true,  that  such 
companies  frequently  take  advantage  of  the 
needy  circumstances  of  thtue  desiring  to 
borrow,  and  exact  a  rate  of  interest  far  In 
excess  of  th^t  allowed  by  law.  If  this  be 
the  case,  we  take  It  that  such  companies 
should  be  regulated  by  statute  so  as  to  rem- 
edy Uie  evil.  The  taxing  power  should  not 
be  used  to  drive  them  out  of  existence.  Fur- 
thermore, we  are  unable  to  see  how  a  bur- 
densome tax  could  In  any  manner  r^teve  the 
borrower  of  oppression.  If  placed  at  an  un- 
reasonable sum,  the  ^ect  would  be  to  drive 
out  a  number  of  smaller  concerns,  and  there- 
by stifle  all  competition  and  create  a  monop- 
oly in  the  few  who  are  able  to  pay  the  tax. 
In  sndi  a  case  there  would  be  still  greater 
oppression,  instead  of  relief  therefrom.  Fur- 
thermore, the  ordinances  In  question  are  not 
cratOned  to  those  -who  charge  In  excess  of 
the  legal  rate  of  interest.  They  ai^y  alike 
to  all  persons,  firms,  or  corporations  oigaged 
In  the  business  of  lending  money  on  salaries 
cnr  on  chattel  mortgages,  whether  they  charge 
6  per  cent  or  a  rate  in  excess  of  6  per  cent 

Bvldoice  vas  heard  in  the  court  below, 
and  the  court  held  that  the  evidence  showed 
that  the  license  tax  imposed  in  each  ordi- 
nance was  unreasonable,  oppressive,  and  pro- 
hibitive. The  evidence  heard  below  is  be- 
fore us,  and  It  Aows  tlie  total  net  earnings 
of  10  of  the  loan  companies  on  both  salaries 
and  diatt^B,  the  net  earnings  of  nine  com- 
panies on  salaries,  and  the  net  earnings  of 
nine  companies  <hi  chattels.  The  amount  of 
the  license  tax  for  lending  mon^  on  sal- 
aries is  25  per  cent  of  the  net  earnings  on 


salaries  of  the  company  doing  tbe  largest 
business,  it  Is  40  per  ceot  of  the  net  earn- 
ings on  loans  made  on  salaries  by  the  com- 
pany doing  the  second  largest  business,  it  is 
100  per  cent  ot  the  two  next  largest  and,  as 
to  the  runalning  five  companies,  it  Is  from 
two  to  five  times  as  mudi  as  the  net  earnings 
of  those  companies  on  salaries.  If  we  take 
the  average  earnings  of  the  nine  companies 
on  salaries,  the  amonnt  of  the  license  tax  Is 
84  per  cent  thereof.  In  the  case  of  net 
earnings  on  t^attete.  we  find  that  the  license 
tax  of  fl,000  Is  40  per  cent  of  the  net 
earnings  ik  Hie  company  doing  the  largest 
business,  45  cent  of  the  net  earnings  of 
the  Gonqnny  doii^  the  second  laigest  busi- 
ness, nearly  70  per  cent  of  the  net  earnings 
of  the  two  companies  dolx^  the  next  lai^est 
business,  and.  as  to  the  remaining  five  cmu- 
ItanleB,  the  tax  Is  In  excess  of  the  net  earn- 
ings. If  we  take  the  average  net  earnings 
of  the  nine  companies,  we  find  that  the 
tax  Is  80  per  cent  of  that  sum.  If  we  take 
the  average  net  earnings  both  on  salaries 
and  chattels,  we  find  that  this  amounts  to 
12,200.  Against  this  sum  is  a  license  charge 
of  $2,000,  for  each  company  loans  on  both 
Balaries  and  chattels,  and  has  to  pay  both 
license  fees. 

Having  determined  that  ftm  occupation 
of  lending  mon^  on  salaries  at  chattels  Is 
a  legitimate  one,  we  must  apply  the  same 
rule  to  it  that  we  apply  to  any  oth»  useful 
or  legitimate  occupation.  If  a  municipality 
should  lmi»ose  a  licmse  tax  of  $1,000  upon 
attorneys  at  law,  and  this  sum  was  In  excess 
of  the  net  earnings  of  the  majority  of  the 
lawyers  practicing  therein,  and  as  much  as 
80  per  cent  of  the  average  eanili^  of  SU 
the  members  of  the  bar,  ve  would  have 
no  hesitancy  In  h<ddliv  that  the  amount  ot 
the  tax  was  so  unresBonable  and  oppressive 
as  practically  to  prohibit  the  practice  ct  such 
profession.  For  the  same  reasons,  we  hold 
that  the  ordinances  In  qnestlaa  are  unrea- 
sonable, oppressive,  and  prohlUtlTa.  Fur- 
thermore, we  have  examined  tba  license  fees 
Imposed  upon  similar  occnpatkms,  and  find 
that  the  license  fees  In  question  are  so  much 
greater  than  the  former  that  we  conclude  It 
was  the  purpose  of  the  general  council  to 
make  the  license  fees  In  question  problbltlTa^ 

Judgment  affirmed. 


SHARP  V.  COMMOKWBALTH. 
(Court  ot  An>esla  of  Kcntn<^.  Jan.  18,  1010i> 

L  CkIMINAI,    I.4.W    (I    1^*)  — liOOAl.  OP- 
TION Law— ViOLATioti— PxAoa  Boitd-Beo- 

OND  OmKSB, 

Under  Ey.  St  |  2567b,  subd.  8  (Rassell's 
St  I  8639),  which  proTldes  that  on  the  second 
or  any  subsequent  convictioo  for  a  violation  of 
the  local  option  law  the  court  shall  require  de- 
fendant to  execute  a  bond  for  his  good  Mfaavior, 
the  court  cannot  zeqnlre  a  peace  bond  where 
defendant  was  convicted  of  two  violations  on  the 
same  day,  since  the  bond  cannot  be  nqnired 
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onti)  a  conviction  b  had  for  a  ncond  offentt 

vhich  was  committed  after  the  coDTlction  for 
the  first. 

[Ed.  Note.— For  other  cases,   see  Criminal 
Law,  Dec  Dig.  1 1228.*] 
Z  CBnniTAi,  Ijlw  (1 1U4*)— Appeai^Becobd 

— BSTIEW'. 

Wlwre  certain  judgments  of  conviction  of 
the  local  <9tion  law  were  not  made  to  appear 
in  the  moUon  to  require  appellant  to  give  a 
peace  bond,  they  will  not  be  considered  on  ap- 
peal, rinoB  they  form  no  part  of  ttie  record. 

[Bd.  Note^BVir  other  eaaea,  see  Ciimlnal 
lAw,  Dec.  Dig.  I  1114.*] 

Appeal  from  Circuit  Court,  Whitley  County. 

"Not  to  be  officially  reported." 

Alvis  Sharp  was  convicted  of  Tiolatins  the 
local  option  law,  and  appeals.  Reversed  and 
remanded. 

E.  U  St^taena  and  Faolkner  ft  Sharp,  for 
appelant  Jas.  Breathitt^  At^.  Gen.,  and 
Tom  B.  UcQregor,  Aflst  Att7<  Qvi^  for  the 
Commonwealth. 

NUNN,  a  J.  On  the  18th  day  of  Novem- 
ber, 1908;  J.  B.  Snyder,  commonwealth's  at- 
torns for  the  Twokty-slxth  Judicial  district 
filed  In  the  cbcuit  court  of  Whlttey  county 
two  Informations  against  appellant,  Alvls 
Sharp.  In  one  of  them  he  charged  Sharp 
with  violating  the  local  option  law  by  selling, 
without  license  whisky  by  retail  to  one  Alex 
Parks  cm  or  aboat  the  10th  day  of  Novem- 
ber. 1909.  The  other  information  charged 
film  with  a  Uke  offense  for  selling  whisky  to 
Parks  on  or  about  the  ISth  day  of  Novem- 
ber. 1909.  A  trial  was  had  In  each  case, 
which  resulted  In  appellant's  conviction  and 
a  fine  assessed  ^[ainst  appellant  In  each  case 
of  $00  and  cost  Both  trials  were  had  on  the 
28th  day  of  November,  1909:  On  the  same 
day,  but  after  the  two  trials  were  over,  the 
court  entered  the  following  order;  "The  de- 
fendant being  brought  before  the  court  on 
the  charge  of  having  been  twice  convicted  on 
tbe  charge  of  selling  llaaor  without  license, 
and  the  court,  after  considering  the  case, 
binds  the  defendant  in  a  bond  of  $1,000  to 
keep  tin  peace  and  be  of  good  behavior  for 
tbe  period  of  one  year  from  this  date,  and 
defendant,  falling  to  give  said  bond,  is  com- 
mitted to  Jail  In  custody  of  the  Jailer  for  the 
period  of  three  months,  unless  such  bond  be 
executed  before  the  expiration  of  said  three 
months."  At  the  same  term  of  the  court  ap- 
Ijdlant,  by  counsel,  moved  the  court  to  vacate 
this  order,  tar  the  reason  (1)  that  the  court 
abused  its  discretion  by  increasing  the  bond 
from  $200;  aa  provided  tbe  Koatudcy  Stat- 
utes, to  the  sum  at  $1,000;  because  the 
wder  of  tha  court  was  not  authorized  by  law. 

We  deem  It  necessary  to  consider  only  the 
last  ground  assigned.  The  record,  as  certified 
1^  the  Judge  of  the  district,  shows  only  two 
convictions  at  appellant  for  violating  the  lo- 
cal aptiim  law,  both  of  which  were  assessed 
an  the  28th  day  of  November,  1909.  and  im- 


mediately preceding  tha  entering  of  fba  order 
requiring  the  peace  bond.  Evidently  the 
court  was  undertaking  to  enforce  its  poww 
authorized  by  subsection  8,  |  SKSBTb,  Ky.  St 
(Russell's  St  I  863^.  This  subsection  has 
been  expressly  consldmd  by  this  court  in  the 
case  of  Hyser  v.  Oommonwealtti,  116  Ky. 
410,  76  S.  W.  174,  and  it  waa  held  thweln 
that  the  lower  court  had  no  power  to  place  a 
defentoit  under  a  peace  bond  when  the  two 
convictions  were  had  on  the  same  day ;  that 
It  was  lny>lied  by  fha  statutes  that  the  offense 
for  which  the  second  c<mvlctlan  tot^  place 
must  hare  occurred  after  the  first  conviction 
for  a  like  offensa.  In  other  words,  the  Gen- 
eral Assembly  looked  to  the  r^rmatlon  of 
persons  and  expected  the  first  conviction  to 
accomplish  that  pu^^ose^  but;  in  case  it  did 
not,  the  court  was  then  authorized  to  place 
persons  under  bond  to  ke^  the  peace  and  to 
not  violate  the  local  option  law ;  but  this  is 
not  to  be  done  until  a  ctrnvlctlon  Is  had  for 
a  second  offense  which  was  committed  after 
the  conviction  for  the  first  It  is  conceded 
that  the  case  of  Hyser  Commonwealth,  su- 
pra. Is  conclusive  of  the  one  at  bar  under  tbe 
record  before  ua  as  certified  by  tbe  Judge  of 
the  lower  court;  but  appellee's  couusd  pre- 
sents and  offers  to  file  with  the  record  what 
purports  to  be  copies  of  two  Judgments  ren- 
dered In  March,  1909,  against  this  appellant 
in  favor  of  tbe  commonwealth  for  violating 
the  local  option  law.  If  these  Judgments  had 
been  made  to  appear  In  the  motion  to  require 
appellant  to  give  a  peace  bond,  and  been 
made  a  part  of  the  record  on  the  appeal,  the 
case  would  have  been  different,  but,  as  It  Is,  we 
cannot  consider  these  Judgments  because  they 
form  no  part  of  the  record  and  have  not  been 
so  certified;  and,  besides,  if  they  had  been 
presented  as  evidence  on  the  motion  to  re- 
quire the  bond  of  appellant  he  might  have 
been  able  to  show  that  they  had  been  annul- 
led or  reversed.  It  Is  snlBclent  to  say,  how- 
ever, that  they  form  no  part  of  the  record  on 
this  appeal,  and  therefore  cannot  be  consid- 
ered. It  results  that  the  court  erred  in  re- 
quiring appellant  to  execute  a  bond  to  keep 
the  peace. 

The  Judgment  Is  reversed  and  remanded  tor 
further  proceedings  consistent  herewith. 


POTTTEK  COMMONWBAI/TS. 
(Court  of  Appeals  of  Kentudcy.    Jan.  7,  1910.) 
HoMiciDi  (I  191*)— Assault  with  IinxifTTO 

KiLIi— EVIDBNOB— ADUISSIBIUTT. 

On  a  trial  for  assault  with  intent  to  kill,  ev- 
dence  that  pnwecntor  made  an  unprovoked  as- 
sault on  acciued  with  a  knife  a  few  hours  be- 
fore the  offense  vras  admissible  to  show  the 
feeling  at  prosecntor  toward  accused,  and  to 
support  the  theory  that  prosecutor  was  the  ag- 
eressor,  and  that  accused  was  acting  in  self-de- 
Sense. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dlf.  {  414 ;  Dec  Dig.  |  191.»] 
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Appeal  from  Circuit  Court,  Jeffowm  Goon- 
ty,  Criminal  Division. 

"Not  to  be  officially  reported." 

Virgil  Potter  was  cmiTlcted  of  assault 
with  intent  to  kill,  and  he  appeals.  Berers- 
ed  and  remanded. 

W.  H.  Sweeney,  for  appellant  Jas. 
Breathitt.  Atty.  Gen.,  and  Torn  B.  McOreg^ 
or,  Asst  At^.  Qea.,  for  the  Commonwealth. 

NUNN,  C.  J.  Appellant  was  Indicted, 
tried,  and  convicted  In  the  Jefferson  clrcnlt 
court  for  the  crime  of  willfully  and  mali- 
ciously wounding  Romie  Reed  with  a  hatch- 
et, a  deadly  weapon,  with  the  Intent  to  kill 
him.  He  was  given  the  maximum  penalty, 
five  years.  He  asks  a  reversal  on  account 
of  alleged  error  committed  against  him  by 
the  trial  court.  There  was  no  conflict  In  the 
testimony  with  reference  to  his  hitting  and 
wounding  Reed  with  a  hatchet  The  only 
Issue  was  whether  he  did  It  maliciously  and 
wUlfulIy  with  the  Intent  to  kill  him,  as 
claimed  by  the  commonwealth,  or  whether 
he  did  It  hi  self-defense,  as  claimed  by  ap- 
pellant 

There  were  four  witnesses  introduced  be- 
sides the  physician.  Three  of  them  were  for 
the  commonwealth,  to  wit,  RomIe  Reed, 
lilllle  Reed,  his  sister,  and  H.  Leslie,  his 
nephew.  Romie  Reed  testified  that  he  was 
lu  bed  asleep  when  the  womid  was  Inflicted; 
that  he  did  not  know  who  bit  him,  nor 
what  weapon  was  used.  'Hie  boy  stated 
that  he  was  In  the  bed  asleep  with  his  uncle 
when  appellant  struck  his  uncle.  Reed,  two 
licks,  and  that  appellant  was  In  the  act  of 
striking  the  third  time  when  the  hatchet 
flew  off  of  the  handle  and  struck  him,  the 
boy,  a  glancing  lick  ou  the  knee.  LIlUe 
Reed  testified  that  she  was  In  the  front  room 
and  heard  two  licks,  that  she  ran  to  the 
kitchen  where  her  brother  and  the  boy  were 
sleeping,  and  appellant  told  her  to  go  back 
or  he  would  kill  them  all.  Appellant  testi- 
fied that  Heed  was  not  In  bed  when  he  hit 
him;  that  he  got  out  of  the  bed  and  was  com- 
ing on  him  with  a  knife;  that  he  threw  the 
hatchet  at  and  hit  him;  that  he  went  Into 
the  kitchen  and  was  using  the  hatchet  In 
splitting  kindling  when  it  came  off  of  the 
handle;  that  Reed  seemed  to  have  been 
aroused  by  the  noise,  and  he  Jumped  out  of 
the  bed  and  started  after  falm  with  a  Imlfe, 
and  he,  appellant  threw  the  hatchet  at  him 
with  the  result  stated. 

The  trouble  between  the  parties  arose  be- 
tween ^  and  0  o'clock  In  the  morning.  It 
was  developed  upon  the  trial  In  the  lower 
court  that  the  parties  had  a  dlfilculty  be- 
tween 11  and  12  o'clock  the  night  previous 
to  the  morning  Reed  was  wounded,  and  lil- 
lle  Beed  was  asked  what  her  brother,  Romie 
Reed,  said  about  killing  appellant  if  any- 
thing. She  answered  that  he  said  "he  would 


cnt  his  throat  He  put  his  knife  around  his 
neck,  and  said  he  would  cut  his  throat" 
She  was  then  asked  whether  her  brother 
was  after  him  with  a  knife,  but  an  objection 
was  made  to  this  testimony  by  the  common- 
wealth attorney,  which  was  sustained.  Ap- 
pellant went  on  the  stand  and  vas  asked 
the  following  question,  to  wit:  "State  wheth* 
er  or  not  the  night  previous  to  the  tlUM  yoa 
hit  him  with  the  hatdiet  he  cat  you  with  a 
knife,  put  a  knlfft  around  your  throat  and 
threatened  to  kill  you  the  first  oppOTtunity 
he  could  get  and  whether  or  not  he  had  cut 
you."  An  objection  was  sustained  to  ttls 
questicHi,  and  an  avowal  mode  that  U  the 
witness  were  poinitted  to  answer,  be  would 
do  so  fn  the  afllrmatlTe,  setting  forth  the 
languafe.  The  court  sustained  objectlmis 
to  other  testimony  along  this  llnfii  and  this 
Is  the  enar  tar  irtilch  appellant  asks  a  re- 
versal. We  are  at  a  loss  to  undmtand  why 
the  court  permitted  LUlle  Beed  to  make  the 
statements  referred  to  and  refuse  to  permit 
appellant  and  other  witnesses  to  testi^  with 
reference  to  the  same  matter.  Nor  do  w« 
understand  why  the  court  refused  to  allow 
LilUe  Beed  to  answer  a  questltm  wfalcb,  if 
answered  In  the  affirmative,  would  bare 
shown  that  Bomie  Beed  made,  on  the  night 
before  the  offense  charged  was  committed, 
an  assault  upon  appellant  with  a  fcnife.  Thta 
testimony  was  certainly  competent  If  It 
were  true  that  Beed  made  an  unprovoked 
assault  upon  appellant  with  a  knife  a  few 
hours  before  the  offense  was  alleged  to  have 
been  committed.  It  would  have  tended  to 
show  the  state  of  feeling  existing  on  Ihe  i»art 
of  Reed  towards  appellant  and  to  sui^rt  his 
theory  that  Reed  was  the  aggressor,  as  well 
as  to  snivort  his  theory  that  he  was  acting 
In  self-defense  -when  he  struck  Reed  with 
the  hatehet  As  to  what  effect  this  testimo- 
ny would  have  bad  upon  the  mlnda  of  the 
Jury  we  are  unable  to  say.  It  was  compe- 
tent testimony,  however,  and  should  have 
been  permitted  to  he  Introduced  and  consid- 
ered by  the  Jury.  This  has  been  expressly 
declared  in  the  cases  of  McGowan  v.  Com- 
monwealth, 117  S.  W.  387;  Kennedy  v.  Com- 
monwealth, 77  Ky.  340;  CockrlU  v.  Com- 
monwealth, 95  Ky.  22,  23  S.  W.  659;  White 
V.  Commonwealth,  125  Ky.  689,  102  8.  W. 
298,  1199,  and  the  cases  therein  cited. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  reversed  and  remanded  Cor 
further  proceedings  consistent  herewith. 


LOUISVILLE  &  N.  R.  CO.  v.  LUMPKIN.f 
(Court  of  Appeals  of  Kentacky.   Jan.  20,  19ia) 

Master  and  SEBVAirr  (|  236*)— Injubixs  to 
Servant— CoNTRiBUTOBT  Negligence. 
Plaintiff,  an  enriDeer,  went  under  his  en^ne 
while  It  was  standlDg  in  the  yaida  to  make 
repairs,  and  while  under  it  another  train  backed 
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down  the  track  toward  hU  engine  when  Ids 
fireman  sounded  the  danger  signal,  and  plain- 
tiff got  out  and  the  other  train  backed  Into  the 
car  attached  to  his  engine,  and,  after  waiting 
from  four  to  eight  minutes  when  the  other  train 
did  not  move,  plaintiff  went  back,  under  his  en- 

g'ne,  though  another  employ^  advised  him  that 
was  unsafe  to  do  that  in  the  yards.  The 
other  engine  was  around  a  curve  so  that  plain- 
tiff could  not  see  it.  He  thought  he  saw  the 
Bmoke  of  a  detached  engine  going  to  the  round- 
house, and  saw  some  trainmen  on  the  other 
train  leave  it  as  was  usual,  when  cars  were  not 
to  be  again  moved,  but  the  other  engine  had 
not  left,  and,  after  plaintiff  went  under  his 
enrine,  pulled  forward  and  moved  his  engine, 
injuring  him,  the  cars  of  the  other  train  having 
antomatically  coupled  with  the  car  attached  to 
plaintiff's  train,  which  he  did  not  know.  Plain- 
tiff  did  not  give  the  other  trainmen  notice  that 
he  was  going  under  his  engine  or  investigate 
to  determine  whether  tl>e  train  was  connected 
therewith  and  the  repairs  thereto  were  not  ui^ 
gent,  and  could  have  been  made  after  his  engine 
was  pulled  away  some  distance  from  the  other 
train.  Held,  that  plaintiff  was  negligent  In 
going  under  the  engine  under  the  circumstances, 
so  that  he  could  not  recover  for  injuries  sus- 
taJned. 

[Ed.  Note.— For  other  cases,  see  Master  and 
grruit.  Cent;  Dig.  »  738,  740*;  Dec.  Dig.  § 

Appeal  from  Circuit  Coort.  Whitley  County. 

"To  be  officially  reported." 

Action  by  John  Lompkln  a^inst  the  Loala- 
vllle  &  NashYllle  Railroad  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded  for  fortber  proceed- 
ings. 

Bmjamln  D.  Warfleld,  J.  W.  Alcorn,  H.  H. 
Tye,  and  Chaa.  H.  Moorman,  for  aj^lant 
Robert  Harding,  R.  L.  Pope,  B.  V.  Poryear, 
T.  Z.  Morrow,  and  Greene,  Tan  Winkle  & 
Schoolfleld,  for  appellee. 

HOBSON,  J.  John  Lumpkin  was  an  en- 
gineer in  the  Bervlce  of  the  Louisville  & 
XaabTille  Railroad  Company,  having  chaE^ 
of  a  switching  engine  in  Its  yards  at  Corbln, 
Ky.  He  worked  during  the  day  and  another 
engineer  took  charge  of  the  engine  and  ran 
It  at  night,  coming  on  for  duty  at  6  p.  m. 
Ten  or  16  minutes  before  6  p.  m.  Lumpkin 
pulled  his  engine  with  a  box  car  attached  to 
It  up  to  a  water  crane  and  stoppcil  there  for 
two  purposes:  First,  to  take  water;  and, 
second,  to  repair  some  of  the  appliances  of 
the  engine  which  were  out  of  order,  and 
which  It  was  his  duty  to  repair  before  he 
turned  It  over  to  the  night  man.  For  the 
purpose  of  making  these  repairs,  he  went  un- 
der the  engine  while  the  fireman  turned  the 
crane  and  began  running  water  into  the  tank. 
While  they  were  thus  engaged,  the  fireman 
saw  a  train  of  42  cars  backing  down  on  the 
track  on  which  they  were  standing.  He  at 
once  blew  tbe  whistle  as  a  danger  signal.  At 
tbla  Lumpkin  came  out  from  under  the  en- 
gine, and  the  men  who  were  backing  the  cars 
stopped  them,  but  not  before  the  cars  had 
backed  against  the  cars  standing  next  to  the 


engine,  and  pushed  that  and  the  engine  sev- 
eral feet  down  tbe  track.  Lumpkin  and  the 
fireman  stood  there  for  several  minutes,  wait- 
ing for  these  cars  to  move.  In  the  meantime 
the  night  engineer  arrived  to  take  charge  of 
the  englnei  But  It  was  not  quite  6  p.  m.,  and 
Lumpkin  said  to  him.  "There  Is  a  minute  or 
two  repairing  to  he  done  under  the  engine," 
and  was  about  to  go  under  It  again  for  this 
purpose.  Tti&  night  man  said  to  Lumpkin 
that  he  would  not  go  under  the  engine;  that 
it  was  unsafe  to  go  tmder  the  engine  there 
in  the  yard;  that  a  person  never  knew  when 
something  might  run  against  them.  X^ump- 
kln  rolled  that  It  was  all  over,  and  again 
went  under  the  engine.  While  he  was  under 
there  making  the  necessary  r^alrs,  the  train 
whI<A  bad  backed  against  him  pulled  up. 
Wben  this  train  had  hacked  against  the  car 
v^lch  was  attached  to  his  engine,  the  Im- 
pact had  automatically  set  tbe  coupling  be- 
tween them,  and,  when  the  train  pulled  up, 
this  coupling  being  set,  it  carried  with  It  both 
the  car  and  Lumpkin's  engine,  under  which 
be  was  then  at  work.  The  result  was  that 
his  right  arm  was  cut  off,  and  he  brought 
this  suit  to  recover  for  the  injury.  A  judg- 
ment having  been  rendered  In  his  favor  for 
$5,000,  the  railroad  company  appeals. 

Before  going  back  under  the  engine  to  fin< 
Ish  the  repairs,  Lumkin  had  stood  by  the  side 
of  the  engine  from  four  to  eight  minutes.  He 
saw  some  employto  on  the  backing  train  get  ' 
down  and  leave  It  as  was  done  wben  no  fur- 
ther movement  of  the  cars  was  to  be  made. 
He  saw  what  he  thought  was  the  smoke  of 
a  detached  engine  going  to  the  roundhouse. 
He  did  not  know  that  the  train  had  become 
coupled  to  ^Is  box  car.  The  engine  which 
had  backed  In  this  train  was  around  the 
curve  from  him.  He  could  not  see  It  He  did 
not  go  around  the  curve  to  assure  himself  of 
what  the  situation  was.  He  did  not  confer 
with  any  of  the  men  on  that  train  to  learn 
what  they  were  going  to  do.  He  gave  them 
no  notice  that  he  was  going  under  the  engine, 
and  they  knew  nothing  of  his  danger.  He 
knew  that  the  train  had  hacked  against  his 
car;  and  he  also  knew  that  sometimes  when 
this  was  done  the  coupling  would  set  anto- 
matically; but  he  made  no  investigation  be- 
fore going  under  the  engine.  The  engine 
stood  In  a  busy  yard  where  trains  and  cars 
were  constantly  moving  about,  and,  when  he 
went  under  the  engine,  there  was  no  space 
between  tbe  car  attached  to  the  engine  and 
the  cars  of  the  train  which  had  run  against 
it  Any  backward  movement  of  that  train  > 
would  necessarily  move  bis  engine.  He  bad 
only  been  saved  from  injury  a  few  minutes 
before  by  getting  out  from  under  the  engine 
when  the  fireman  soimded  the  alarm  whistle, 
before  the  collision  occurred.  It  Is  insisted 
that  the  men  in  ciiarge  of  the  backing  train 
were  negligent  In  backing  it  against  Lump- 
kin's car,  and  that,  when  they  backed  It 
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agaiDBt  his  car.  13iere  should  hare  been  a  man 
on  the  rear  of  this  train  to  see  whether  It 
bad  coupled  to  the  car  b^ore  the  train  was 
moved  np.  It  la  pretty  evident  from  the 
proof  that  the  men  In  charge  of  the  train  did 
not  Intend  to  back  against  Lnmphln'B  car,  nor 
to  conple  to  It,  and  that  there  was  negll^ice 
on  their  part  In  backing  and  coupling  to  it 
But  Lumpkin  was  not  hurt  then.  After  he 
got  from  under  the  engine,  he  knew  that  the 
train  had  backed  against  the  car.  When  he 
then  went  under  the  engine,  be  knew  that 
any  backward  movement  of  the  train  would 
move  his  engine,  and  he  did  not  know  when 
such  a  movement  might  take  place,  for.  al- 
though as  he  thought  the  engine  which  had 
put  the  cars  there  bad  left,  he  could  not  see 
around  the  curve,  and  he  could  not  tell  at 
-what  moment  another  engine  might  come 
against  tbeee  cars.  As  a  matter  of  fact,  the 
«nglne  which  placed  the  cars  there  bad  not 
left,  and  the  smoke  which  Lumpkin  saw  was 
the  smoke  of  another  engine.  When  he  went 
under  his  engine,  his  engine  and  car  were  a 
part  of  the  train  wbidi  had  backed  against 
them.  He  could  have  avoided  all  danger  by 
moving  his  engine  and  car  down  the  track  a 
-short  distance,  and  having  the  men  who  were 
with  him  to  watch  as  before,  while  he  went 
under  the  engine  to  make  the  necessary  re- 
pairs. But  he  did  not  do  this,  and  went  on- 
-d»  the  engine  without  taking  any  precau- 
tions for  his  safety,  and  without  anybody 
knowing  that  he  was  under  It  except  the  men 
who  were  with  him.  The  train  of  cars  which 
liad  badced  in  was  about  a  quarter  of  a  mile 
long,  and  It  had  simply  stood  there  wliile  the 
englnew  was  waiting  for  the  signal  to  go 
ahead*  Hie  men  whidi  LumpUn  saw  leave 
the  cars  were  simply  walking  away  from 
them  temporarily  In  the  discharge  of  th^ 
•dntles.  Cars  wne  constantly  moving  about 
In  the  Tard,  and  no  one  conld  tetl  vbm  can 
would  be  moved,  or  when  th^  would  be  sent 
fonrard  or  backward.  It  was  required  by 
tba  rules  that,  when  work  was  to  be  done  nn- 
■der  cars  by  any  of  the  men,  blue  flags  were 
to  be  put  out  whidl  would  give  notice  of  the 
-danger  of  movli^  them. 

\Viien  Lnmpkln  went  under  the  engine  he 
knew  that  any  movement  of  the  engine  Im- 
periled his  Ufa  He  also  knew  that  ttiere 
conld  be  no  ba(ftward  movement  of  the  train 
referred  to  that  woidd  not  necessarily  move 
his  engine  ba<^  If  that  train  had  badced 
and  had  fiins  Injnred  Lumpkin,  It  would 
hardly  be  maintained  that  he  was  not  guilty 


of  contributory  negligence  in  going  mtSec  the 
mgine;  tor  manifestly  he  did  not  take  any 
adeqtiate  precautions  to  know  what  that 
train  was  going  to  do  next  The  £act  that 
the  train  went  forward  instead  of  backward 
in  no  way  affects  the  question  of  his  contrib- 
utory n^llgence  In  going  under  the  engine; 
tot  he  went  unier  the  ttiglne  upon  the  Idea 
that  it  was  all  over,  and  that  no  further 
movement  of  those  cars  was  to  be  made.  In 
doing  this  he  took  the  risk.  Th^re  was  no 
immediate  urgency  for  the  work  to  be  done 
under  the  engine.  Only  a  chain  on  a  brake 
beam  had  to  be  adjusted.  The  engine  had 
been  run  for  several  hours  as  It  was;  and, 
if  he  had  moved  his  engine  down  the  track 
so  that  his  fireman  might  warn  him  of  dan- 
ger as  he  had  done  before,  he  would  have 
discovered  at  once  that  the  train  was  coupled 
to  bis  car.  There  was  the  same  necessity  for 
care  on  his  part  atter  he  saw  the  train  come 
against  his  car.  as  there  was  for  care  on  the 
part  of  the  men  in  charge  of  the  train.  It 
was  the  duty  of  both  to  exercise  ordinary 
care  in  tlie  handling  of  what  was  In  their 
charge.  Lumpkin  did  not  exercise  any  care 
to  ascertain  whether  his  engine  and  car  were 
tree,  and,  if  he  had  the  right  to  assume  they 
were  free,  it  is  hard  to  see  why  the  men  in 
charge  of  the  train  had  not  an  equal  right 
to  assume  the  same  thlx^  It  has  long  be^ 
settled  that  men  who  go  nndw  trains  with- 
out notice  to  the  trainmen  take  the  risk.  We 
cannot  see  why  this  mle  should  not  apply 
hera  Lnmiftin  knew  the  cars  of  the  train 
were  against  tho  car  that  \ras  attached  to 
his  u^lne,  and  that,  so  far  as  any  bat^ard 
movment  of  that  train  was  concerned,  his 
engine  and  car  were  for  practical  purposes  a 
part  of  train.  He  did  not  know  that  the 
automatic  eonpUng  had  fastened,  but  be 
knew  that  such  couplings  were  in  OHnmon 
nee  and  were  liable  to  fasten.  To  say  that 
he  may  recover  here  would  be  in  effect  to 
hold  that  a  person  may  go  under  an  engine  or 
cars  in  a  yard  like  this,  without  notice  to 
others  or  taking  any  precautions  for  bis  own 
safety,  and  recover  for  his  Injury  U  he  is 
hurt  This  we  cannot  da 

We  therein  conclude  tliat,  on  the  facts 
shown  by  him,  the  court  should  have  imrtmct- 
ed  the  Jury  perranptorlly  to  find  for  the  de- 
fendant This  conclusion  makes  it  unneces- 
sary for  us  to  omslder  the  other  qnesttons 
discussed  by  couns^ 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  omslstettt  liemnth. 
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KUDD,  Warden,  t,  WOODSIDB. 
(Conrt  of  Appeals  of  Kentacky.  Jan.  27,  1910.) 

1.  Rkwasdb  (I  14*)  — Ketubh  of  Escaped 
COKVICT— Statdtm. 

Ky.  St  i  8798  (RnweU's  St  S  521»),  pro- 
Tfde>  Oiat  the  warden  shall  pa?  into  the  state 
tieuoTy  the  funds  in  his  bands  not  required  {or 
the  current  uae,  and  shall  deposit  all  moneys  re- 
maining In  his  hands  in  some  bank  to  hit  credit 
as  warden,  and  sbaU  b«  allowed  no  credit  in 
the  settlement  of  his  accounts,  unless  he  shall 
vroduco  the  receipt  of  the  person  to  whom  mon- 
ey was  paid  by  Dim,  showing  for  what  it  was 
paid.  Section  4088  (Russell's  St.  |  4878;  Act 
UOardi  27, 1883,  p.  GOT,  c.  169,  |  9)  provide*  that 
no  money  shall  be  paid  out  of  the  treasury  ex- 
cept upon  the  warrant  of  the  Auditor,  drawn 
□pon  the  Treasurer,  and  then  only  by  the  check 
of  the  Insurer  upon  a  designated  state  de- 
pository. BeJd,  that  these  sections  famish  no 
warrant  to  the  warden  for  a  refusal  to  pay  to 
one  who  hag  returned  an  escaped  convict  to 
the  penitentiary  the  reward  prescribed  to  be 
paid  V  Mction  1986  (Rnsseil's  St  |  8455). 

(Ed.  Note.— For  other  cases,  see  Rewards, 
OentDlcf  20;  De&  Dig.  1 14.*] 

2.  Rkwakds  (I  8*)— RRUBir  ov  Bkafed  Oon- 
vicT— Statdtm.  .  „ ,  

Under  Ky.  St  1 1936  (Russell's  St.  |  8455), 
prodding  a  reward  for  the  capture  and  return 
«f  an  escaped  convict,  a  party  doing  so  was  en- 
titled to  tne  reward,  althoogb  the  convict  be- 
caoae  uC  inJnileB,  had  abandoned  the  Idea  of 
escape,  and  asked  him  to  return  her  to  the 
prison. 

[Ed.  Note.— For  other  caaeSt  we  Rewards,  Dea 
Dig.  I  8.*} 

Appeal  from  Olraitt  Court,  Franklin  Coun- 
ty. 

•To  be  offlcially  reported." 

Mandamus  by  the  People,  on  the  relation 
of  W.  M.  Woodside,  to  compel  E.  E.  Mudd, 
Warden  of  the  State  Penitentiary,  to  pay  him 
a  reward  for  the  capture  and  return  of  an 
escaped  convict  From  a  jodgmrat  for  peti- 
tioner, defendant  appeals.  Affirmed. 

Jaa.  Breathitt,  Atty.  Gen.,  and  John  F. 
Loxdwtt,  Aflst  Atty.  Got,  for  appellant  B. 
43.  wnuama.  fbr  i^p^eei. 

CLAT,  G.  On  or  about  July  13,  1909,  a 
■convict  by  the  name  of  Dicey  Gllpln  escaped 
from  the  penitentiary  at  Frankfort  Appel- 
lee, W.  H.  Woodside,  recaptured  the  conric^ 
and  conveyed  her  back  to  the  penitentiary, 
and  delivered  her  to  the  appellant.  There- 
upon the  appellant  gave  appellee  the  follow- 
ing receipt:  "Kentucky  Penitentiary,  E.  E. 
Mudd.  Warden.  Frankfort,  Ky.,  July  13th. 
Received  of  W.  M.  Woodside  the  body  of 
Dicey  Gilpin,  an  escaped  convict,  for  whom 
a  reward  of  jlOO.OO  was  offered.  E.  E.  Mudd, 
Warden."  Section  1938  of  the  Kentucky  Stat- 
utes (Russell's  St  {  S4S5)  Is  as  follows: 
"When  a  convict  shall  escape  from  the  peni- 
tentiary the  warden  shall  issue  a  warrant, 
directed  to  all  sheriffs,  constables  and  mar^ 
Bhala  In  the  state,  and  to  all  persons,  au- 
thorising and  requiring  them  to  retake  and 
convey  such  convict  to  the-penltentlary.  The 


person  recapturing  and  conveying  bade  to 
the  penitentiary  any  convict  shall  be  paid 
by  the  vrarAea  a  reward  of  one  hundred  dol- 
lars, and  all  reasonable  expenses  out  of  the 
funds  belonging  to  the  state  The  ward^ 
may  employ  persons  to  go  In  pursuit  of  the 
convict,  and  shall  pay  them  a  reasonable 
compensation  for  their  services.  If  any  sher- 
iff, or  other  officer,  shall  refuse  or  willfully 
neglect  to  obey  the  warrant  of  the  warden, 
he  shall  be  fined  not  less  than  ten  nor  more 
than  one  hundred  dollars."  Charging  that  he 
had  recaptured  and  conveyed  the  said  convict 
back  to  the  penitentiary,  and  that  he  was  en- 
titled to  a  reward  of  $100  by  virtue  of  the 
provisions  of  the  above  statute,  appellee  In- 
stituted this  action  for  a  writ  of  mandamus 
to  compel  appellant,  as  warden  of  the  peni- 
tentiary, to  pay  to  him  the  sum  of  |100. 

Appellant  answered  in  two  paragraphs.  In 
the  first  paragraph  he  pleaded  that  he  had 
given  the  receipt  under  the  mlstakoi  belief 
that  appellee  had  really  recaptured  said  con- 
vict ;  that  the  reward  of  ?100  was  for  recap- 
turing and  conveying  back  an  escaped  con- 
vict, and  as  such  was  offered  by  the  state 
under  the  statute  above  referred  to,  and  was 
not  offered  by  appellant  either  personalty  or 
officially.  Appellant  further  pleaded  In  the 
same  paragraph  that,  while  the  statute  un- 
der which  the  action  was  Instituted  remains 
upon  the  statute  book,  yet  other  statutes  had 
been  subsequently  passed  stripping  the  ward- 
ens of  the  penitentiaries  of  all  moneys,  «cept 
that  received  for  supplies  to  the  prisons  and 
for  salaries,  and  that  he  has  no  funds  on 
band,  nor  could  he  receive  any  under  the 
law  out  of  which  to  pay  said  reward ;  that 
since  the  passage  of  the  act  relied  upon  by 
appellee  the  General  Assembly  has  required 
the  covering  of  all  moneys  received  by  the 
labor  of  convicts  Into  the  state  treasury,  and 
that  the  support  of  Its  penal  institutions  is 
through  specific  annual  appropriations  by  en- 
actment of  the  General  Assembly,  and  that 
even  the  salaries  of  the  officials  and  employ^ 
of  said  Institutions  are  paid  by  the  State 
Treasurer  through  the  warrant  of  the  State 
Auditor;  that  the  statute  relied  upon  In  the 
petition  was  repealed  by  necessary  Implica- 
tion by  the  following  act  of  the  General  As- 
sembly (Acts  1891-93.  p.  607.  c.  169,  §  9),  ap- 
proved March  27,  1893 ;  It  being  section  4688, 
Ky.  St  (Russell's  St  f  4978):  "No  money  shall 
be  paid  out  of  the  treasury  except  upon  the 
warrant  of  the  Auditor,  drawn  upon  the 
Treasurer  as  now  or  may  hereafter  be  pro- 
vided by  law,  and  then  only  by  the  check  of 
the  Treasurer  upon  a  designated  state  depos- 
itory; and  no  such  check  shall  be  given  by 
the  Treasurer,  even  though  the  Auditor  Issues 
a  warrant  therefor,  unless  the  law  under 
which  the  money  may  be  claimed  expressly 
directs  and  orders  that  It  shall  be  paid  out 
of  the  public  treasury."  In  paragraph  2  of 
the  answer  appellant  further  pleaded  by  way 


«Fiir  etlMr  caMs  see  sum  tepio  aad  section  NUMBER  tn  Deo.  a  Am.  Digs.  1907  to  dftta,  a  Reporter  laOexoe 


Digitized  by 


Google 


322 


124  S0UTHWE8TEBN  BEFOSTBSL 


Of  defraise  that  In  escai^  from  the  penttao- 
tiaiT  the  said  Dloeor  OUpin  teil  from  the  wall 
Bnrtoimdlng  the  penltentlarr  npoib  the  outside 
thereof,  Injnring  herself  so  serer^  that  she 
was  foroeO,  after  traTeUng  a  short  distance 
therefrom,  to  seek  shelter  at  the  h<Hne  of 
appellee,  where  she  revealed  to  him  and  his 
family  that  she  was  an  escaped  convict  from 
the  penl^tlarr ;  that  this  wss  In  the  night- 
time, end  on  the  following  momini^  having 
abandoned  the  idea  of  esci^  she  sAed  ap* 
ptilee  to  notify  the  prison  authorities  to  come 
after  her,  whereupon  aK>dIee.  after  commu- 
nicatlDg  with  said  authorities,  himself  brought 
her  to  the  prison,  where  the  recrtpt  pleaded 
was  issued  to  hbn ;  that  if  he  was  liable  to 
pay  the  rewaid  offered  by  the  state  for  the 
recapture  and  conveying  badk  of  an  escaped 
convict;  the  facts  disclose  that  there  was  no 
recapture  of  the  convict,  and  the  conveylDg 
bacfc  was  a  mere  aecommodatlon  to  the  prison 
authorities,  for  which  aK»Uee  ought  to  be 
paid,  if  anything  the  expense  Incurred,  the 
value  of  the  time  lost  fnmi  his  business,  and 
no  more.  The  special  plea  ccmtained  in  the 
first  paragraph  of  app^lant's  answer  was 
overruled.  Thereupon  a  deniorrer  was  filed 
to  the  second  paragraph  ot  the  answer,  and 
sustained.  The  court  thereafter  mtered  Judg- 
ment directing  appellant,  as  warden  of  the 
penitentiary,  to  pay  appellee  the  sum  of  f  100 
and  costs  ot  the  proceedtnge.  From  that 
Judgment  this  ajnteal  is  prosecuted. 

The  effect  of  the  special  plea  Is  that  ap- 
pelant, as  warden  of  the  penitentiary,  Is 
not  UaUe  for  the  payment  of  the  reward; 
that  appellee's  action,  if  he  has  any,  lies 
against  the  Auditor  of  Public  Accounts.  Sec- 
tion 3798  of  the  Kentucky  Statutes  (Russell's 
St  S  5219),  is  as  follows :  "The  warden  shall 
balance  his  cash  ac(K»unt  each  month  and  re- 
prat  the  same  to  the  commissioners ;  and  on 
the  first  Monday  of  each  month  he  shall 
pay  into  the  state  treasury  so  much  of  the 
funds  in  his  hands  as,  in  the  opinion  of  said 
commissioners,  is  not  required  for  the  car- 
rent  use  of  the  penitentiary.  He  shall  de- 
iwslt  all  money  remaining  in  his  hands,  not 
depmlted  in  the  treasury  in  some  bank  se- 
lected by  him,  to  his  credit  as  warden ;  and 
lie  shall  be  allowed  no  credit  in  the  settle- 
ment of  his  accounts,  unless  he  shall  iH'oduce 
the  receipt  of  the  person  to  whom  money 
was  paid  by  him,  which  receipt  shall  show 
upon  its  tece  for  wliat  the  money  was  paid. 
And  the  books  of  the  warden  and  his  clerks 
shall  at  an  times  be  open  to  the  Inspectlim 
of  any  committee  of  the  liOglslature  and  to 
the  commissioners."  It  Is  perfectly  appar- 
ent from  this  statute  that  the  warden  has 
In  his  hands  funds  for  the  current  use  of 
the  penitatiary.  It  is  made  his  duty  to 
turn  into  the  treasury  so  mnch  of  the  funds 
in  ills  hands  as  in  the  opinion  of  the  commls- 
Bloners  is  not  required  for  the  current  use 
of  the  poiltoitiary.  He  Is  required  to  de- 
posit all  money  remalnliv  in  his  hands,  not 
deposited  in  the  treasury,  in  some  bank  se- 


lected tqr  him,  to  Ills  credit  ss  warden.  That 
he  is  authorised  to  pay  out  mon^  Is  shown 
by  the  latter  part  of  the  section,  which  j/ro- 
vldes  that  he  shall  be  allowed  no  credit  in 
the  settlement  of  his  acCountB,  unless  he 
shall  produce  the  receipt  ot  tlw  person  to 
whom  money  was  paid  by  him,  wblxSx  re- 
ceipt shall  show  upon  its  face  for  what  ttm 
aumes  was  paid.  Section  4^  has  applica- 
tion only  to  such  money  as  Is  In  tiie  state 
treasury;  it  does  not  apply  to  mtmey  In 
the  hands  of  the  warden  tor  current  use 
of  the  penitmtlary,  which  la  d^toalted  to 
his  credit  as  warden,  and  which  has  not 
been  turned  into  the  treasury.  Furthermtnre, 
the  repeal  of  the  statute  bj  implication 
Is  not  favwed.  It  is  just  as  much  the  do- 
ty of  the  warden  to  offer  a  reward  for  the 
return  of  an  escaped  convict,  and  to  pay 
the  reward,  as  it  is  to  take  care  of  the  pris- 
oners while  in  the  prison  and  to  give  to  each 
upcm  his  release  a  suit  of  (^hes  and  the 
sum  of  $6.  We,  therefore,  conclude  that  the 
reward,  if  any,  was  payable  by  the  waidm 
out  of  the  funds  In  his  hands,  and  not  by  the 
Auditor  of  Public  Accounts.  If  he  has  no 
available  funds  <m  lUnd,  the  commissioners 
should  provide  hfan  with  sikA  funds  out  of 
the  appropriations  made  for  the  current  ex- 
penditure of  the  p^tentlary.  Upon  paying 
such  rewards,  ot  courae,  the  warden  will  be 
given  credit  in  his  settlanents  when  he  pro* 
duces  the  receipt  signed  by  the  penon  re- 
capturing and  conveying  back  the  conTtct  to 
the  penitentiary,  and  showing  for  what  the 
mon^  was  paid. 

But  it  is  insisted  that  tbe  facts  set  out  In 
the  second  paragraph  of  appellant's  answer, 
to  the  effect  that  the  convict  voluntarily  snr- 
rendned  hersdf  and  requested  appellee  to 
notify  the  prison  authorities,  did  not  con- 
stitute a  genuine  case  ot  recapture,  and  that 
therefore  no  reward  Is  due  appellee.  The 
very  purpose  of  the  reward  is  to  secure  tbe 
return  of  the  convict  An  escaped  ccmvlct 
Is  a  menace,  not  only  to  every  pmon  be 
meets,  but  to  every  community  into  which 
be  goes.  To  isevent  such  danger  to  tlie  pub* 
lie,  and  at  the  same  time  to  confine  the  con- 
vict wlwre  he  belongs,  and,  therefore,  to- 
have  him  returned,  was  the  plain  purpose  of 
the  state  in  mactlng  the  statute  in  qoeation. 
That  the  recapture  and  conveying  bade  of 
the  convict  is  always  attended  by  danger 
there  can  be  no  doubt  Tbe  right  of  a  party 
to  the  reward  does  not  d^nd  upon  tbe 
amount  of  strategy  or  force  employed  to  ef- 
fect the  capture.  If  this  were  troe,  few 
would  be  willing  to  imperil  titelr  lives  in 
such  an  undertaking.  Even  where  the  con- 
vict voluntarily  surrenders  himself,  the  dan- 
ger to  the  party  conveying  htm  bade  to  tbe 
penitentiary  is  not  paned  until  the  couTlct 
has  beoL  delivered  to  the  propw  authorities. 
A  revrard  is  offioed  as  an  incentive  to  a 
man  to  take  the  risk  of  such  danger.  We, 
therefore,  conclude  that  It  matters  not  that 
the  convict  voluntarily  surrenders  himself^ 
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or  iB  overtaken  by  force  and  strata,  Just 
so  the  party  making  the  capture  c<mv^B  bim 
back  to  the  penltentlazy  and  dellTera  him  to 
tl^e  yvaxAea. 

For  the  reaaona  glTai»  the  judgment  Is  af- 
firmed. 


TAIiBOTT  y.  KRAHWINKLE. 
(Ooart  of  Appeals  of  Kentucky.  Jan.  18, 19ia) 

1.  JuDovxNT  (S  199*)— JmmaifT  Norwna- 
nAifDmo  Pxuoraoa. 

Where  the  Terdlet  fbr  plaintiff  snbstanttallj 
conformed  to  the  Oode  and  the  lostractioDS,  the 
court  could  not  on  account  ot  any  defect  there- 
in mutalQ  defendant's  motion  for  Judgment  not- 
withstanding the  verdict. 

[BH.  Note— For  other  cases,  see  Judgment, 
OmL  Dig.  S  SOT;  Dec  Dig.  1 199.*] 

2,  JtrnoHSifT  ^  1S*V-Plkadihos  to  SusTAiir. 

Where  the  petlnon  stated  a  cauae  of  action 
and  the  reply  denied  every  affinnatlve  averment 
of  the  answer,  the  pleadlngB  anthoilied  a  Judg- 
ment for  plaintiff. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Gent.  Dig.  H  84-87;  Dec.  Dig.  I  18.*] 

8.  <EzoHANai  or  Fbopesit  (M  18*)— Bkuoh 
or  WABBAmr. 

Where  plaintiff  traded  his  mules  for  a  horse 
represented  by  defendant  to  be  sound,  but  which 
waa  not  so  in  fact,  piatntlff  could  either  sue 
tot  a  bieadi  of  vamnty  or  for  the  zetnm  of  the 
mules. 

[Ed.  Note.r--For  other  caaes,  we  Bxehange  of 
Property.  Gent.  Dig.  1  iS;  Dec.  Dig.  1 13*] 

4.  Exchanqe  or  Pbofebtt  (S  13*)— Mibbep- 

BESENTATioN— Evidence. 

In  an  action  to  recover  mules  traded  by 
plaintiff  tor  a  hone  represented  by  defendant 
to  be  sound,  evidence  held  to  show  that  the  horse 
was  unsound,  and  that  plaintiff  had  no  knowl- 
edge thereof. 

[Ed.  Note.— For  other  cases,  see  Exchange  of 
Property,  Cent  Dig.  {  27;  Dea  Dig.  |  li*] 

6.  Thial  (I  260*)— IiraTBUcnoNa. 

^Hie  refusal  of  instructions  anbatantially 
oorered  by  those  given  is  not  error. 

[ESd.  Note^For  other  cases,  see  Tzlal»  Cent 
Dig.  I  661;  Dec.  Dig.  f  260.^] 

&  JimanNT  (i  S06*>-A]a;HDicEKT. 

In  an  action  for  the  recovery  of  mules 
traded  by  plaintiff  to  defendant  for  a  horse  fraud- 
nlmtly  represented  by  defendant  to  he  sound, 
the  circuit  court  property  allowed  the  clerk  to 
amend  the  Judgment  at  the  same  term  of  court, 
so  as  to  conform  to  the  verdict  in  plaintiff's 
fovor,  and  to  more  particularly  describe  the 
property  involved  in  the  action. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Oent.  Dig.  I  507  ;  Dec.  Dig.  f  306.*] 

Appeal  from  ClrcuH  Court,  Davieaa 
Gonnty. 

"Not  to  be  officially  reported." 

Action  by  H.  W.  Erahwlnkle  against  H. 
A,  Talbott  Judgment  for  plaintiff,  and  de- 
fendant appeals.  A£Brmed. 

Louis  L  Igleheart  and  LeVega  Clementa, 
for  appelant.   J.  D.  Atdilaon,  for  appdlee. 

SBmJBl,  J.  Appdlee  brotii^t  tibia  actltm 
in  Hie  court  below  to  recover  of  appellant  a 
pair  of  mules  valued  at  917B  each,  and  two 
eeta  ot  harness  valued  at  fS  each,  alleged  to 


be  wrongfully  held  and  detained  by  appel- 
lant Upon  the  filing  of  the  petition  appel- 
lee obtained  an  order  of  delivery  for  the 
mulee  and  harness,  under  which  the  j^TOp- 
erty  was  taken  by  the  sheriff  from  appel- 
lant'B  poeseaUon  and  returned  to  him. 

In  additlMi  to  the  avermoitB  necessary  In 
an  action  for  claim  and  delivery  of  personal 
property,  it  was  alleged  In  the  petition  that 
ai^>ellee  sold  or  exchanged  the  pair  of  mulra 
at  a  valuation  of  $350  and  harness  at  f  10  to 
appellant  for  a  horse  valued  at  $200,  a  col- 
lar worn  by  the  latter  valued  at  $2,  and  ap- 
P^ant's  check  upon  an  Owensboro  bank  for 
$158;  that  In  making  the  trade  appellant 
^aodnlently  and  falsely  r^resmted  the 
horse  to  be  entirely  sound  and  In  every  re- 
spect anited  to  the  wwk  of  haaling  aaw  logs 
for  wbkAt  appellee  wished  to  own  and  osa 
him,  but  that  the  horse  waa  In  fact  then  un- 
Bonnd  and  diseased  in  one  shouldor  whldi 
dlsqaallfied  blm  for  the  wotk  In  anestlon, 
and  rHideied  him  practically  worthleas  fbr 
appdletfa  pniposea;  that  the  unsonndness  at 
the  horse  was  at  the  time  of  the  trade  un- 
taiown  to  ai^llee,  and  could  not  by  reason- 
able dUigenoe  have  been  discovered  by  him, 
but  was  then  known  to  appellant  and  was 
by  him  concealed  from  appellee,  and  that  the 
latter  w&a  induced  by  the  false  and  fraudu- 
lent represratatlona  of  appellant  as  to  the 
alleged  soundness  of  the  horse  to  malte  the 
trade  and  but  for  the  same  he  would  not 
have  done  eo.  Upon  thla  state  of  facta  ap- 
pellee alleged  In  the  petition  that  he  had 
the  right  to  Ignore  the  contract  with  appel- 
lant, which  was  void  and  passed  no  title  to 
either  of  them  to  the  property  received  in 
the  exchange,  and  recover  of  appellant  the 
pair  of  mules  and  harness,  and  to  this  end 
he  offered  to  return  and  made  a  tender  to 
appellant  of  the  horse  and  collar,  and  also 
of  appellant's  check  of  flSS;  this  tender 
having  been  made  upon  appellee's  alleged  dls* 
covery  of  the  unsoundness  of  the  horse, 
which  was  a  few  hours  after  he  got  him,  and 
again  upon  and  before  beginning  the  trial  in 
the  circuit  court 

Appellant,  by  answer,  denied  that  the 
horse  was  unsound  or  that  he  fraudulently 
or  otherwise  represented  him  to  be  sound  or 
concealed  such  alleged  unsoundness  from  ap- 
pellee, and  averred  that  appellee  was  a  horse 
trader,  that  be  saw  and  examined  the  twrse 
when  the  trade  was  made,  and  that  the 
trade  was  fairly  made.  All  affirmative  mat* 
ter  of  the  answer  was  controverted  reply, 
and  on  the  trial  the  Juty  retuzned  in  ap- 
pellee*B  favra  a  verdict  in  the  form  required 
In  such  an  action  upon  which  the  court  en- 
tered Judgment  dedaring  appellee  entitled  to 
the  mules  and  harpeas,  allowing  him  hie 
coats  and  raatorlng  to  appelant  Us  lu«Ba 
and  collar.  Following  the  trial  appelant 
moved  the  -court  for  a  Judgment  In  his  be- 
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half  notwithstanding  the  Terdlct,  which 
motion  was  overruled.  He  therenpon  enter- 
ed motion  and  filed  grounds  for  a  new  trial, 
and,  this  motion  having  also  been  overruled, 
he  has  appealed. 

As  the  verdict  of  the  jury  snbstantlally 
conformed  to  the  requirements  of  the  Code 
and  the  Instructions,  the  circuit  court  could 
not  on  account  of  any  defect  therein  have 
sustained  appellant's  motion  for  a  judgment 
notwithstanding  the  verdict  It  Is  equally 
clear  that  the  state  of  the  pleadlogs  did  not 
authorize  a  Judgment  In  appellant's  behalf. 
As  the  petition  stated  a  cause  of  actl<m  and 
the  reply  denied  every  affirmative  avermrat 
of  the  answer.  It  could  not  have  been  suc- 
cessfully urged  by  api>ellant  that  the  Judg- 
ment In  ai^llee's  favor  was  not  authorized 
by  the  pleadings;  consequently  there  Is  no 
ground  for  appellant's  complaint  that  the 
trial  court  erred  tu  overruling  bis  motion  for 
a  Judgment  non  obstante  veredicto. 

It  was  urged  by  appellant  in  support  of 
his  moUon  for  a  new  trial  that  a[q;>ellee 
should  not  have  been  permitted  to  ignore  his 
contract  with  appellant  and  recover  the 
property  he  traded  him,  but  that  he  might 
have  recovered  of  appelant  damages  as  for 
a  breach  of  warranty  if  the  borse  he  got  of 
bim  was  r^resented  by  tiie  lattN  to  be 
sound  wbm  he  was  In  fact  unsound,  in 
which  case  the  measure  of  damages  would 
have  beu  the  difference  between  the  value 
of  the  horse  at  the  time  of  the  contract  in 
bis  unsound  c(Hiditioa,  and  what  be  would 
have  been  worth  If  sound  as  then  represent- 
ed. This  co&t«itlon  Is  untenable.  Appellee 
bad  bis  choice  of  remedies.  He  might  have 
sued  fOT  a  breadi  of  warranty,  as  su^ested 
by  appellant's  counsel,  but,  on  the  other 
hand,  if,  as  alleged  In  the  petition,  appel- 
lant bj  fraud  or  deceit  induced  appellee  to 
accept  In  the  trade  a  horse  that  was  un* 
sound  and  unsulted  for  the  work  in  which 
he  Intended  to  use  him,  the  fraud  or  deceit 
consisting  In  appellant's  representing  the 
horse  to  be  sound  and  suited  to  ap[>ellee's 
work,  when  he  knew  blm  to  be  unsound  and 
unfit  for  sQch  work,  or  In  concealing  from 
appellee  such  unsoundness  and  unfitness  of 
the  horse,  and  the  unsoundness  and  unfitness 
of  the  horse  was  then  unknown  to  appellee, 
and  could  not  by  ordinary  Inspection  have 
been  discovered  by  him.  It  was  equally  the 
right  of  the  latter  upon  returning  or  offer- 
ing to  return  to  appellant  the  horse  and 
collar  and  his  (appellant's)  check  to  sue  for 
and  recover  the  pair  of  mules  and  harness 
he  had  given  In  exchange  therefor,  and  In 
Instituting  suit  to  cause  to  be  Issued  a  writ 
of  delivery  for  the  possession  of  the  prop- 
erty to  prevent  the  risk  of  a  sale  or  other 
disposition  thereof  by  appellant  pending  a 
trial  of  the  case.  Ruby  Carriage  Co.  v.  Kre- 
mer,  26  Ky.  Law  Kep.  274,  81  S.  W.  251; 
Oant  r.  Sbdton,  8  B.  Hon.  420;  ^elps  v. 


Qulnn,  1  Bush,  37S;  Brown  t.  Popham,  15 
Ky.  Law  Rep.  S43;  Rahm  v.  Bunger,  90  S. 
W.  257,  28  Ky.  Law  Rep.  806. 

It  is  also  contended  by  appellant's  coun- 
sel that  the  trial  court  erred  In  refusing  the 
peremptory  Instruction  asked  by  him  at  the 
conclusion  of  appellee's  evidence,  and,  again, 
after  the  evidoice  was  all  Introduced.  This 
contention  must  be  rejected,  for  not  only 
was  there  evidence  tending  to  sustain  ap- 
pellee's right  to  recover,  but  the  weight  ot  it 
entitled  him  to  do  so.    It  proved  twyond 
question  that  the  horse  appellee  obtained  of 
ap[>e]lant  was  unsound  or  diseased  in  one 
shoulder;   that  the  defect  or  unsonndncBS 
consisted  in  and  was  caused  by  a  hard  pro- 
tuberance or  ridge  In  the  shoulder  which 
made  the  point  of  the  shoulder  project  or 
rise  In  a  peculiar  manner;  and  that  this 
ridge  or  projection  prevented  a  collar  from 
resting  evenly  against  the  shoulders  of  the 
horse,  and  with  little  use  of  bim  in  harness 
would  make  the  shoulders  sore  and  soon  rea- 
der the  animal  lame  and  unfit  for  draft  or 
other  purposes.  It  was  also  iwoved  that  the 
horse  bad  previously  gone  lame  in  the  detect- 
ive shonlder  and  leg  from  us^  and  Oiat  tlie 
deffect  in  the  shoulder  is  incuraUe;  that.  In 
view  of  hlB  unsound  condition  his  market 
value  does  not  exceed  970  or  $80,  wbereas, 
if  he  were  free  of  the  detect  in  the  sbonMer. 
be  would  be  well  worth  $200,  the  amount  at 
which  he  was  valued  by  appellant  and  ap- 
pellee when  they  traded.  It  further  appear- 
ed from  the  testimony  of  appellee  and  two 
of  his  employes,  who  were  present  when  the 
trade  was  made,  that  appellee  informed  ap- 
pellant when  the  latter  proposed  to  trade 
the  horse  for  bis  mules  that  he  wanted  a 
heavy  horse,  a  good  harness  animal,  sound 
in  every  respect,  suitable  to  woi^  at  the 
wbed  of  his  log  wagon,  ami  that  appelant 
thai  assured  appellee  in  substance  that  bis 
horse  was  sound  In  every  particular  and 
was  in  all  respects  suited  for  the  work  he 
would  require  of  him,  that  these  representa- 
tions were  accepted  and  relied  upon  by  appel- 
lee, and  he  was  induced  thereby  to  make  the 
trade.    Appellee  and  these  two  witnesses 
further  testified  that  when  the  trade  was 
made,  the  horse  of  appellant  had  on  a  col- 
lar and  harness,  and  that  the  collar  so  con- 
cealed the  defect  In  the  diseased  shoulder 
that  It  could  not  be  discovered  without  close 
Inspection  which  they  were  not  allowed  to 
make  while  the  trade  was  In  progress,  and, 
though  one  of  the  witnesses  examined  the 
sound  shoulder  of  the  horse,  when  he  at- 
tempted to  examine  the  unsound  one,  ap- 
pellant stood  In  the  way  so  that  he  could 
not  do  so.    It  also  appeared  from  the  evi- 
dence that,  aft^r  the  trade  was  consummat- 
ed, appellant  retained  possession  of  the  horse 
until  the  parties  readied  appellee's  stable, 
and  that  he  then  did  not  r^ove  the  collar 
fnHu  the  horse  until  after  be  led  bim  into 
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a  stall  irtiere  his  head  and  shoulder  were 
partly  concealed  by  the  remainder  of  bis 
body  from  appellee  and  others  preset 

It  was  patent  from  the  evidence  that  ap- 
pellee had  no  opportunity  to  discover  the  un- 
soundness of  the  horse's  shoulder  until  sev- 
eral hours  aftw  his  purchase  of  blm,  and 
^t,  when  the  opportunity  came,  the  defect 
was  easily  discovered.  When  ascertained, 
he  returned  and  offered  to  deliver  to  appel- 
lant both  the  horse  and  appellant's  check  for 
9168)  together  with  the  cidlar  received  with 
the  borse,  bat  appellant  refused  to  accept 
them.  The  property  was  all  again  tondered 
appellant  before  and  when  the  case  was  tried 
in  the  court  below,  and  during  fbe  trial  tiie 
Jury  by  direction  ot  the  court  and  in  charge 
of  the  sheriff  saw  and  inspected  the  horsew 
Aroellant'fl  evidence  temted  to  prove  tliat 
the  defect  in  the  horae^s  shoulder  was  plainly 
discernible  to  casual  observation,  and  that 
it  was  not  80  serious  as  to  render  the  horse 
matulally  unfit  for  appellee's  work;  and  he 
denied  making  to  appellee  any  r^resenta- 
tions  as  to  the  horse's  soundness.'  In  many 
respects,  however,  he  failed  to  contradict 
mncfa  of  what  app^lee  and  his  witnesses  tea- 
tlfled  as  to  what  be  said  and  did  at  the  time 
of  the  trad&  As  previously  In  effect  stated, 
the  evidence  on  all  e^ntlal  points  seemed 
to  preponderate  In  appellee's  favor,  but,  In 
any  event,  It  was  all  beard  by  the  Jury,  and 
the  parties  and  witnesses  were  doubtless 
known  to  them.  In  addition,  they  saw  the 
condition  of  the  horse's  shoulder  and  from 
that  and  all  the  facta  referred  to  were  not 
slow  to  reach  the  concluaion  expressed  In 
their  verdict,  and  we  must  leave  it  undis- 
turbed, in  the  absence  of  any  erroneous  rul- 
ings on  the  part  of  tbe  trial  court  by  which 
appellant's  substantial  rights  were  prejudic- 
ed, to  such  an  extent  as  to  prevent  a  fair 
trial. 

It  Is  insisted  for  appellant  that  the  In- 
structlong  did  not  give  tbe  law  ot  the  case. 
TtMit  unnecessary  length  makes  It  Inadvis- 
able to  copy  them  in  the  opinion.  While  In 
■ome  respects  inaptly  expressed,  they  are  as 
a  whole  free  from  prejudicial  error.  At 
least  two  of  Uiose  ofFered  1^  appellant,  with 
■light  correction,  might  properly  have  been 
given,  but;  as  what  th^  contained  seems  to 
have  beoi  substantially  expressed  In  the  In- 
Btructlons  given,  we  are  unwilling  to  say 
that  their  rejection  was  error. 

It  was  not  Improper  for  the  circuit  court 
to  allow  the  amendment  of  tbe  Judgment  by 
tbe  derk,  as  it  was  at  the  same  term  of  tbe 
court  and  done  to  conform  to  the  verdict  and 
more  particularly  described  Uie  property  In- 
volved in  tbe  action. 

As,  on  the  whole  case  no  sufficient  reason 
for  disturbing  the  Judgment  has  becm  dls- 
eoTwed,  It  la  hereby  affirmed. 


NICHOLAS  V.  B.  H.  ABADIE  CO.  et  al. 
(Court  of  AppaOa  of  Kentucky.  Jan.  20. 1910.) 

1.  Masteb  and  SsBVAnx  (H  101,  102*)— Saix 
Place  to  Work. 

While  the  master  Is  bound  to  furnish  a 
reasonably  safe  place  for  a  servant  to  woric, 
he  Is  not  lequired  to  make  it  absolutely  safe, 
nor  to  insure  tbe  servant  against  the  ordinary 
risks  Incident  to  the  employment. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  fS  139,  173;  Dec.  Dig.  H 
101.  KB.*] 

2.  Mastsb  aivo  Sebvaitt  (S  217*)— Assump- 
tion OP  Risk. 

If  the  servant  Is  skilled  In  tbe  work  r»- 
quired,  and  equally  or  better  qualified  than  the 
master  to  know  the  danger  and  the  danger  Is 
so  obvious  that  he  must  have  known  it,  but 
nevertheless  undertakes  It,  he  cannot  complain 
If  Injured. 

[Ed.  Note.— For  other  eases,  see  B&ster  and 
Servant  Cent  Dig.  I  674;  Dee.  Dig.  i  217.*] 

8.  BfAsm  AND  SBSVAirr  (|  285*)-JiiJi7aT— 
Negugbnob— QuxsnoN  n>a  Jubt. 

In  an  action  by  an  experienced  servant  for 
Injuries  from  tbe  tailing  In  of  tbe  walls  of  a 
manhole,  while  he  was  engaged  in  the  work  of 
propplDg  or  bracing  the  walls,  evidence  keU 
to  require  that  die  question  of  defendant's  ne^ 
Ugence  be  snlmitted  to  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  {  1001 ;  Dea  Dig.  {  2S6.*] 

4.  MASTBB  AMD  SXBVANT  (|  288*)— INJUBISS— 

Question  roB  Jttbt— Contbibutobt  Neou- 

OENCE. 

The  question  of  contributory  negligence  was 
for  the  Jniy. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  IHg.  1  1088;  Dec.  Dig.  i  288.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Fleas  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  by  Ben  H.  Nicholas  against  the  B. 
H.  Abadle  Company  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Archlbold  B.  Toung  for  aK«llant  O'Neal 
&  O'Neal  and  Carroll  ft  Mlddleton,  for  appel- 
lees. 


SETTLE,  J.  This  la  an  appeal  from  a 
Judgment  entered.  In  tbe  court  below  upon 
the  verdict  ot  a  Jury  finding  for  appellees  In 
an  action  brought  against  them  by  appellant 
to  recover  $1,600  damages  for  personal  In- 
juries, all^d  to  have  been  caused  by  the 
negligence  of  appellees  and  their  servants. 
Appellant's  injuries  resulted  from  the  falling 
Id  of  the  walls  of  a  manhole  on  Main  street 
between  Second  and  Third  streets,  in  the  city 
of  Louisville,  he  being  at  the  time  In  the 
manbote  engaged  In  tbe  work  of  propping  or 
bracing  the  walls  thereof  by  direction  of  the 
foreman  of  the  appellee,  D.  H.  Abadle  Com- 
pany, In  whose  service  appellant  was  at  the 
time  employed.  Appellant's  legs  and  feet 
were  caugbt  by  tbe  dirt  of  tbe  Inf  ailing  walla 
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of  tbe  manhole  and  granite  or  cobble  Btones 
that  fell  from  Main  street  therein.  A  bone 
of  one  of  his  legs  was  partly  fractured  or 
epilt  and  other  parts  of  his  body  bruised  by 
the  great  weight  and  pressure  of  the  dirt  and 
stone  that  fell  upon  him.  His  injured  leg 
and  other  wounds  confined  him  to  his  resi- 
dence for  some  time,  and  were  attended  wltb 
such  physical  and  mental  suffering  as  would 
naturally  result  from  such  Injuries.  In  addi- 
tion, he  lost  considerable  time  from  his  work 
and  Incurred  expense  In  the  matter  of  sur- 
gical bills.  Compensation  was  sought  for  his 
mental  and  physical  sufferings,  impairment 
of  his  ability  to  earn  money,  loss  of  time,  and 
surgical  bills. 

It  appears  from  the  record  that  appellee 
B.  H.  Abadle  Company,  through  Its  employes, 
was  engaged  In  tbe  work  of  ditching  Main 
street  between  Second  and  Third  for  tbe  lay- 
ing of  a  conduit  to  contain  underground  elec- 
tric wires,  and  that  a  ditch  made  by  It  enter- 
ed a  manhole  through  which  it  was  necessary 
to  pass  the  conduit.  The  manhole  was  con- 
structed and  used  by  the  board  of  water- 
works of  the  city  of  LouIsTille  for  obtaining 
access  to  a  water  main  and  pipes.  The  man- 
hole was  eight  or  nine  feet  In  depth,  eight 
feet  square.  In  entering  the  manhole  with 
the  ditch  for  the  conduit,  appellee  B.  H.  Aba- 
dle Company  found  It  necessary  for  tbe  safe- 
ty of  its  employte  to  brace  or  prop  the  walls 
of  the  manhole  to  prevent  them  from  falling 
In,  and  the  work  of  bracing  the  walls  was 
assigned  to  appellant  and  an  assistant,  who 
were  engaged  In  Its  performance  when  the 
accident  resulting  in  appellant's  Injuries  oc- 
curred. It  further  appears  from  the  record 
that  In  digging  the  ditch  for  the  electric  line 
oondalt  the  servants  of  appellee  B.  H.  Abadle 
Company  ifound  It  crossed  near  the  manhole 
by  a  two-Inch  pipe  which  they  supposed  be- 
longed to  the  LouISTllIe  Gas  Company.  An 
vmiAaji  of  that  company,  itt  appellee's  re- 
quest. Inspected  the  pipe,  but  upon  cutting 
Into  It  discovered  It  to  be  a  water  pipe.  The 
ai^>^ee  board  of  waterworks  then  sent  some 
of  Its  servants  to  repair  the  pipe,  wblcta  they 
later  did,  bat  found  it  necessary  to  add  an 
elbow  to  It  for  the  purpose  of  raising  it  suf- 
flclenUy  to  cross  the  ditch  above  the  electric 
line  conduit.  The  place  of  repairing  and 
changlug  tbe  water  j^pe  was  In  a  few  feet  of 
the  manluAe,  and  tbe  work  was  In  progress 
when  tbe  accident  resulting  In  appellant's  In- 
juries occurred. 

AppeBant  moved  for  a  new  tiial  in  tbe 
court  below,  and  now  asks  a  reversal  of  the 
Judgment  upon  tbe  grounds  (1)  that  tbe  ver- 
dict of  tbe  Jury  was  flagranUy  a^Onst  the 
evidence;  (2)  that  the  trial  court  erred  In  In- 
stmctlng  the  Jury;  (3)  that  the  jury  should 
have  been  peronptorlly  instructed  to  find 
that  appellant's  Injuries  were  caused  by  the 
negligence  of  appellees,  and  only  left  to  find, 
under  a  farther  Instruction  from  the  court  as 


to  the  measure  of  recovery,  tbe  damages  to 
which  they  might  believe  him  utitled  from 

tbe  evidence. 

It  is  appellant's  contention  that  it  was  the 
duty  of  bis  employer,  appellee  B.  H.  Abadle 
Company,  to  provide  blm  a  reasonably  safe 
place  for  performing  the  work  required  of 
blm,  and  that  this  duty  they  failed  to  per- 
form and  were  not  performing  wh^  he  was 
Injured;  that  the  manhole  was  a  dangerous 
place  and  appellee  E.  H.  Abadle  Company's 
foreman,  In  directing  him  to  enter  the  man- 
hole and  brace  Its  walls,  knew  of  its  unsafe 
condition,  but  failed  to  warn  him  of  the  dan- 
ger or  to  take  any  precautions  for  his  safety. 
That  appellee  board  of  waterworks  learned 
of  the  necessity  of  r^alring  and  <^aDglng 
its  water  pipe  near  the  manhole  on  the  day 
before  appellant  was  Injured,  and  that  water 
was  then  escaping  from  It  and  flowing  Into 
the  ditch  made  for  tbe  electric  line  conduit, 
and  likewise  knew  that  the  escaping  water 
would  dampen  the  walls  of  the  manhole  and 
increase  their  tendency  to  fall  In  and  upon 
persons  working  In  the  manhole;  but  that, 
notwithstanding  such  knowledge  and  the  dan- 
ger likely  to  result  from  the  escaping  water. 
It  negligently  delayed  the  work  of  repairing 
and  changing  the  water  pipe  until  the  fol- 
lowing day,  and  then  n^ligently  put  Its  serv- 
ants to  making  the  necessary  repairs  there- 
on while  appellant  and  his  assistant  were  at 
work  In  the  manhole,  and  by  additional  ex- 
cavating In  tbe  ditch  and  knocking  with  a 
hammer  upon  the  pipe  still  further  weakened 
the  walls  of  the  manhole  and  caused  them 
to  fall  upon  and  injure  appelant 

The  evidence  Introduced  In  appellant's  be- 
half, particularly  his  own  testimony,  strongly 
conduced  to  prove  the  foregoing  facts,  but, 
on  the  other  hand,  that  of  appellees  reason- 
ably sustained  the  defense  presented  by  their 
respective  answers;  that  appellant  saw  and 
knew  better  than  all  others  before  he  enter- 
ed the  manhole  its  unsafe  condition,  the  lia- 
bility of  its  walls  to  fall  In,  and  the  danger 
of  the  work  he  was  employed  to  do  In  the 
manhole,  that  he  was  «nployed  to  brace  its 
walls  because  of  his  experience  and  skill  in 
sudi  work,  and  that  his  employer  was  un- 
willing to  Intrust  it  to  an  unskilled  and  Igno- 
rant person.  Tbe  evidence  of  appellees  fur- 
ther tended  to  show  that  the  falling  in  of 
the  walls  of  the  manhole  may  have  been 
caused  by  the  vibrations  of  the  ground  result- 
ing from  the  passage  of  street  cars,  the 
tracks  of  which  were  within  a  few  feet  of 
tbe  manhole,  or  by  the  passing  of  bearlly 
loaded  vehicles;  the  travel  of  such  vehicles 
on  Main  street  being  unusually  great 

No  matter  what  may  be  our  opinion  as  to 
the  weight  of  tbe  evidence,  It  is  manifest  that 
no  ground  exists  for  sustaining  appellant's 
contention  that  the  verdict  was  flagrantly 
against,  or  wholly  unsupported  by,  the  evi- 
dence. The  causes  that  produced  tbe  falling 
In  of  tbe  walU  of  tbe  manbide  were  largely 
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conjectnral,  bnt  the  fact  must  have  been  eTi- 
dent  to  appellant  when  and  before  he  entered 
the  manhole  that  It  was  a  dangerons  place  in 
which  to  £0.  In  other  words,  from  the  evi- 
dence before  It,  the  Jury  were  not  without 
gronnds  to  conclude  that  the  dangerous  char- 
acter of  the  place  was  so  obvious  that  appel- 
lant was  bound  to  have  known  It  While  the 
master  Is  bound  to  fumlsh  a  reasonably  safe 
place  for  a  servant  to  work,  he  Is  not  requir- 
ed to  make  the  place  absolutely  safe,  nor  to 
insure  the  servant  against  the  ordinary  risks 
Incident  to  the  dangers  of  the  employment 
If  the  servant  Is  himself  skilled  in  the  work 
required  of  him  and  equally  or  better  quail- 
fled  than  the  master  to  know  the  danger,  and 
the  danger  of  doing  the  work  is  so  obvious 
that  be  must  have  known  It  but  nevertheless 
undertakes  it,  he  cannot  complain  If  Injured 
In  itB  performance.  Pfisterer  v.  Peter  &  Co., 
117  Ky.  501,  78  S.  W.  450,  26  Ky.  Law  Rep. 
1605;  Wilson  v.  Chess  ft  Wymond,  117  Ky. 
567,  78  S.  W.  453,  26  Ky.  Law  Rep.  1655; 
Louisville  ft  Nashville  Railroad  Co.  v.  Foley, 
94  Ky.  224,  21  S.  W.  866, 15  Ky.  Law  Rep.  17. 
Not  only  does  the  evidence  show  this  knowl- 
edge on  the  part  of  appellant  of  the  condition 
of  the  walls  of  the  manhole  before  entering 
It  but  there  was  some  evidence  also  tending 
to  show  that  he  knew  of  the  work  being  done 
on  the  water  pipe  nearby  by  the  servants  of 
appellee  board  of  waterworks.  The  case, 
therefore,  Is  not  one  in  which  It  can  be  said 
appellant  was  unacquainted  with  the  sur- 
roundings or  with  the  danger  of  the  work  he 
was  required  to  perform,  and  was  therefore 
compelled  to  rely  ui>on  the  judgment  of  the 
master  as  to  whether  It  was  safe  for  him  to 
undertake  it.  Ballard  ft  Ballard  Co.  v.  Lee's 
Adm'r,  115  S.  W.  732.  At  any  rate,  the  case 
flhould  have  gone  to  the  Jury  upon  all  the 
facts,  and  the  trial  court  could  not  without 
violating  the  rights  of  the  parties  have  as- 
Bomed  as  a  matter  of  law  or  fact  that  the 
negligrace  of  either  of  the  appellees  was  es- 
tablished, and,  this  being  true,  It  would  have 
been  error  for  It  to  have  sustained  appel- 
lant's motion  for  a  peremptory  Instruction  to 
that  effect 

Appellant's  objection  to  the  Instrnctlons 
given  by  the  court  are  not  well  taken.  The 
instructions  'are  in  the  form  repeatedly  ap- 
proved by  this  court  and  they  submitted  to 
the  Jury  every  aspect  of  the  law  applicable  to 
the  case,  except  that  they  were  unfavorable 
to  the  appellees,  in  this:  that  they  wholly 
ignored  the  defense  Interposed  by  each  of 
tiiem  that  appellant  In  receiving  his  injuries 
was  himself  guUty  of  contributory  negligence, 
and  there  was,  as  already  stated,  some  evl- 
dmce  tending  to  prove  the  obvious  danger  at- 
tending appellant's  work  in  the  manhole,  and 
that  he  knew  of  such  danger  before  and  when 
he  undertook  the  work. 

Finding  no  cause  for  disturbing  ttie  ver- 
dict, the  Judgment  is  affirmed. 


WILLIAMS  COMMISSION  OO.'S  ASSIGX- 

EEt  V.  W.  A  SHIRLEY  ft  BRO. 
(Court  of  Appeals  of  Kentadty.  Jan.  12, 1910.) 

1.  COFTTBACrrS  (J  88*)— CONSIDEBATIOH— PBB- 
8UUPTI0N— BUBDBN  Or  PBOOF. 

Plaintiff  In  an  action  on  a  written  contract 
need  not  show  a  consideration,  but  lack  there- 
of la  for  defendant  to  plead  and  prove,  the  law 
presuming  a  consideration  for  a  written  con- 
tract. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  i{  403-406 ;  Dec.  Dig.  8  88.*] 

2.  OAWNO  a  17*>— BnOTBBT  OT  OBPOSIT  A8 

Secctbitt. 

Where  one  gambles  with  a  bUt^et  shop  on 
the  rise  and  fall  of  the  market  price,  putting 
up  a  margin  to  secure  the  shop,  and  loses,  an 
agreement  of  the  shop  to  pav  him  back  the 
money  la  not  void  under  Ey.  St  i  1955  (Rus- 
sell's St  S  1807),  declaring  Toid  every  contract 
the  consideration  of  which  Is  money  won  or 
lost  at  gaming ;  this  merely  making  void  con- 
tracts for  the  payment  of  gambling  debts ;  sec- 
tion 1956  authorizing  the  recovery  from  the 
winner  of  money  lost  at  gaming,  and  section 
1969  making  the  stakeholder  liable  If  on  demand 
he  does  not  return  the  money  to  the  one  de- 
positing It 

_rEd.  Note.— For  otiier  cases,  see  Gaming,  Dee. 
Dig.  I  17.»] 

3.  OAMIKO  (I  17*)  —  COITTBACTB— AQBBBHENT 

TO  Pat  fbou  Iixeoal  Businbss. 

One's  contract  to  pay  another  a  certain 
amount  Is  not  rendered  Invalid  by  the  further 
agreemeut  to  pay  the  net  income  of  a  bucket 
shop  till  sudt  Bum  is  paid,  this  being  but  a  pro- 
vision for  one  means  of  payment,  and  not  bind- 
ing him  to  continue  the  illegal  business,  and 
such  business  not  being  of  the  essence  of  the 
contract. 

[Ed.  Note.— For  other  cases,  sse  Oamin^ 
Dee.  Dig.  1 17.*J 

Appeal  from  Olrcait  Oourt,  Jecrersoii  Coun- 
ty, Ohanoeiy  Branch,  Second  Division. 
*^  be  officially  reported." 
Action  by  W.  A  Shirley  &  Bro.  against 
the  Williams  Gommlsslon  Company's  Assign- 
ee. Judgment  for  plain tUTs,  defendant  ap* 
peals.  Affirmed. 

Herman  Morris  and  McQuown  &  Beckham, 
for  appellant   Leon  P.  Lewis,  for  appellees. 

HOBSON,  J.  The  following  written  con- 
tract was  entered  Into  between  J.  P.  Wil- 
liams and  W.  A.  Shirley  ft  Bro. :  "This  con- 
tract made  this  eighteenth  day  of  March, 
1908,  between  J.  P.  Williams,  doing  business 
under  the  name  of  the  Williams  Commission 
Company,  of  Louisville,  Kentucky,  party  of 
the  first  part,  and  W.  A.  Shirley  and  G.  W. 
Shirley,  doing  business  under  the  name  of  W. 
A  Shirley  ft  Bro.,  of  Sanders,  Kentucky,  par- 
ties of  the  second  part  wltnesseth :  Where- 
as, the  party  of  the  first  part  has  received 
from  the  parties  of  the  second  part  the  sum 
of  fifty  eight  hundred  and  fifty  dollars  ($5,- 
860.00)  as  margins  on  stock  ordered  by  the 
parties  of  the  second  part  to  be  purchased  by 
the  party  of  the  first  part  which  said  trans- 
actions under  the  laws  of  this  state  are  gam- 
ing transactions  by  virtue  of  the  nature  of 
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tbe  contracts  nnder  which  the  above  sum  of 
money  was  paid  to  the  eald  party  of  the 
first  part;  and  whereas,  by  virtue  of  Bald 
transaction  the  said  party  of  the  first  part 
has  become  liable  to  the  said  parties  of  the 
second  part  In  the  sum  of  fifty  eight  hundred 
and  fifty  dollars  <$5,850.00).  Therefore,  the 
said  party  of  the  first  part,  In  consideration 
of  said  liability  which  he  hereby  acknowl- 
edges as  immediately  due  to  the  said  parties 
of  the  second  part,  and  in  consideration  of 
the  forbearance  of  the  said  parties  of  the  sec- 
ond part  to  sue  Immediately  the  said  party  of 
the  first  part  on  account  of  the  aforesaid  lia- 
bility, covenants  and  agrees  as  follows,  to 
wit :  Said  party  of  the  first  part  will  pay  to 
said  parties  of  the  second  part  the  total  net 
proceeds  of  the  business  carried  on  by  the 
said  party  of  the  first  part  tinder  the  name 
of  the  Williams  Oommlssion  Company,  and 
Hie  said  party  of  the  first  part  'will  further 
pay  to  the  said  parties  of  the  second  part 
such  other  sums  of  money  as  the  said  party 
of  the  first  part  may  be  able  to  secure,  and 
llie  said  party  of  the  first  part  shall  con- 
tinue tiie  payments  as  aforesaid  until  the 
said  sum  of  fifty  eight  hundred  and  fifty  dol- 
lars ($5,850:0(9  shall  hare  been  paid,  togeth- 
«r  with  Interest  thereon  from  this  date.  It 
Is  hereby  agreed  that  in  computing  the  net 
returns  of  the  proceeds  of  said  business,  the 
sum  of  sixteen  dollars  (fl&OO)  per  day  shall 
be  allowed  for  expenses,  and  all  moneys  re- 
ceived as  net  commissions  by  the  said  party 
of  the  first  part  trading  tinder  the  name  of 
the  WUllam«  Commission  Company,  In  excess 
of  said  sum  of  sixteen  dollars  (^0.00)  per 
day,  shfUl  be  paid  to  the  parties  of  the  sec- 
ond part,  and  remittance  In  full  thereof  shall 
be  made  every  "Saturday  for  the  business  of 
the  week  Including  Saturday,  said  remittan- 
ces to  be  made  by  New  York  Exchange  or 
certified  check  and  sent  directly  to  the  said 
parties  of  the  second  part  It  Is  further 
agreed  that  the  party  of  the  first  jiart  as  col- 
lateral security  for  Uie  faithful  perform- 
SBCB  of  this  contract  shall  give  to  the  par- 
ties of  the  second  part  his  promissory  note 
for  fifty  eight  hundred  and  fifty  dollara  ($5,- 
850.0(9,  as  further  collateral  security 
shall  glre  to  the  parties  of  the  second  part 
a  mortgage  on  all  the  assets  of  bis  said  busi- 
ness which  is  operated  under  the  name  of  the 
WiUlams  Commission  Company.  In  testi- 
mony whereof,  the  parties  hereto  have  set 
their  hands  this  eighteenth  day  of  March, 
1008.  J.  P.  Williams,  W.  A.  Shirley  &  Bro., 
By  G.  W.  Shirley." 

Williams  at  the  same  time  executed  to 
Shirley  &  Bro.  a  mortgage  on  certain  proper- 
ty to  secure  them  in  their  money.  The  mort- 
gage was  duly  recorded.  After  this  Williams, 
becoming  Insolvent,  made  an  assignment  for 
the  benefit  of  his  creditors.  Shirley  &  Bro., 
a  part  of  <wbo8e  debt  still  remained  unpaid, 
filed  their  petition  in  equity  asking  the  fore- 
closure of  their  mortgage  making  Williams 


and  the  assignee  defendants  to  the  action. 
They  filed  a  demurrer  to  the  petition;  their 
demurrer  was  overruled.  They  thereupon  de- 
clined to  plead  further,  and  the  court  enter- 
ed a  Judgment  for  the  foreclosure  of  the 
mortgage.   From  this  judgment,  they  appeal. 

Sections  1055, 1056,  and  1950,  Ky.  St  (Rus- 
sell's St.  8$  1807,  1808,  1811).  provide  aa  fol- 
lows: "Every  contract,  conveyance,  transfer 
or  assurance,  for  the  consideration,  In  whole 
or  In  part,  of  money,  property  or  other  thinp, 
won,  lost  or  bet  In  any  game,  sport,  pastime, 
wager,  or  for  the  consideration  of  money, 
property  or  other  thing  lent  or  advanced  for 
the  purpose  of  gaming,  or  lent  or  advanced 
at  the  time  of  any  trettlng,  gaming  or  wager- 
ing to  a  person  then  actually  engaged  In  bet- 
ting, gaming  or  wagering,  shall  be  void."  Sec- 
tion 1955.  "If  any  person  shall  lose  to  an- 
other at  one  time,  or  within  twenty-four 
hours,  five  dollars  or  more,  or  property  or 
other  thing  of  tliat  value,  and  shall  pay, 
transfer,  or  deliver  the  same,  such  loser,  or 
any  creditor  of  his,  may  recover  the  same,  or 
the  value  thereof,  from  the  winner,  or  any 
transfraee  of  the  winner  having  notice  of 
the  ccmslderatlon,  by  suit  brought  within  five 
years  after  the  payment,  traiuf»  or  dellv 
ery.**  *  Section  1056.  "Tbe  stakeholder  of 
any  money,  or  other  thing  that  may  be  staked 
on  any  bet  or  wager,  shall,  when  thereto 
notified,  return  the  same  to  the  person  mak- 
ing the  stake  or  d^Kwlt,  and,  for  failing  to  do 
BO,  the  amount  or  value  of  the  stake  may  be 
recovered  from  him  by  the  party  aggrieved." 
Section  1050. 

It  is  insisted  that  money  advanced  with  tbe 
direction  that  It  Is  to  be  invested  in  margins 
is  simply  money  advanced  to  be  bet,  and  an 
agreement  to  pay  'sudi  money  Is  void  under 
section  105S ;  that  in  order  to  recovw  under 
section  1056,  it  must  be  averred  that  the 
money  was  lost  and  won  in  a  wager  at  one 
time  or  within  twenty-four  hours  in  sums  of 
f3  or  more,  and  this  Is  not  shown ;  that  it 
was  unlawful  to  invest  the  money  in  mar- 
gins, and  when  the  Investment  was  made  by 
appellant  at  the  direction  of  appellee,  no  ac- 
tion lies  to  recover  It;  that  If  the  appellant 
was  engaged  in  conducting  a  "bucket  Oiap" 
the  contract  to  pay  the  $5,850  out  of  the  net 
earnings  of  the  unlawful  business  Is  void  as 
against  public  policy ;  the  appellant  and  ap- 
pellees thus  becoming  partners  in  violating 
the  law ;  and  that  before  a  stakebold«  can 
be  made  liable  under  section  1950,  it  must 
be  averred  that  there  was  a  wager  between 
the  party  who  staked  the  money  and  another ; 
and,  before  the  money  Is  -paid  to  the  winner, 
demand  must  be  made  for  Its  return. 

This  Is  a  suit  upon  a  written  contract  ex- 
ecuted by  WlUlams  by  which  he  agreed  to 
pay  -Shirley  &  Bro.  $5,850.  It  was  unneces- 
sary for  the  plaintitr  to  show  a  consideration 
for  the  contract  The  law  presumes  a  con- 
sideration for  a  written  contract  If  there 
was  no  consideration  for  it,  or  If  at  one  time 
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or  wltbln  twenty-four  honrs,  $5  or  more  was 
not  lost,  these  were  factB  to  be  pleaded  by 
the  defendant  If  the  defendant  wae  a  stake- 
holder, or  If  he  had  won  the  money  of  the 
plaintiff,  when  he  promised  In  writing  to  pay 
it,  the  law  presumed  that  there  existed  a 
state  of  case  making  him  liable  for  the  mon- 
ey ;  and  the  burden  Is  upon  him  to  show  that 
he  was  not  liable.  The  method  of  doing  busi- 
ness in  a  bucket  shop  is  described  by  this 
court  in  Smith  v.  Western  Union  Telegraph 
Company,  84  Ey.  664,  2  S.  W.  483,  8  Ky, 
Larw  Rep.  672,  and  in  Boyd  Commission  Co. 
T.  Coates,  69  S.  W.  1000.  The  market  prices 
as  they  come  in  on  the  ticker  are  posted  on 
a  blackboard.  The  shop  buys  or  sells  in- 
dUfereutly,  and  always  at  the  price  appearing 
for  the  time  being  on  the  blackboard.  If  a 
customer  buys  he  puts  up  a  margin  to  pro- 
tect the  shop.  If  the  price  goes  his  way  he 
wins;  if  the  price  goes  the  other  way  he 
loses;  and  if  it  goes  below  his  margin,  he 
must  put  up  more  or  he  is  out  In  other 
words,  the  customer  simply  bets  on  the  price 
adTandng  or  declining.  He  bets  with  the 
shop,  for  no  stuff  Is  In  fact  purchased.  It 
Is  simply  a  case  of  gambling  on  the  rise  and 
fall  of  the  market  prices.  If  a  third  person 
bad  lent  Shirley  A  Bro.  money  to  bet  'In  this 
way,  the  case  would  tall  within  the  latter 
clause  of  section  19S5.  The  first  clause  of 
that  section  makes  void  all  contracts  for  the 
payment  of  gambllDg  debts ;  that  is,  it 
would  apply  if  Shirley  A  Bro.  had  been  per- 
mitted by  Williams  to  gamble  on  the  prices 
withoat  pnttlDg  up  a  margin  and  they  had 
thus  fallen  In  debt  to  him.  The  purpose  of 
tbat  section  was  not  to  enable  the  person  who 
lud  won  the  mon^  of  another  to  defeat  an 
action  for  its  recovery.  The  money  here 
vaa  sinr^y  pnt  in  Williams'  hands  as  se- 
curity for  the  payment  of  a  bet  made  by  Shir- 
ley A  Bro.  with  Williams.  If  th^  bad  lost 
th^  bet  they  could,  under  section  1956.  have 
recorered  from  btm  the  mon^  lost  If  they 
bad  won  tbelr  t>et  tb^  could  not  recover  by 
actloi  what  they  had  von.  bat  they  would 
atlll  be  entitled  to  have  bade  the  mon^  they 
bad  put  up.  vmilama  oceupled  here  a  dual 
position ;  he  was  both  stakidiolder  and  bet- 
tor; and  when  the  stakeholder  In  writing 
promlaed  to  ^pes  bade  the  money  he  had  re- 
celvedt  It  mtiat  be  presumed  that  he  only 
promlaed  to  do  what  ottaerwlae  the  law  re- 
qnired  htm  to  do.  While  It  la  unlawful  to  In- 
vest money  In  margins,  the  statute  plainly 
contemplates  that  the  person  putting  it  up 
may  recover  his  money  back. 

Wttllams'  contract  is  simply  an  undertak- 
ing to  pay  -Shirley  A  Bro.  f5.8S0.  So  much 
of  the  contract  as  stipulates  for  their  being 
paid  the  total  net  proceeds  of  the  business 
subject  to  certain  expenses  Is  simply  a  pro- 
vision for  one  means  of  payment.  The  thing 
that  Williams  agreed  to  do  was  to  pay  the  I 


money,  and  if  he  did  not  pay  it  in  this  way, 
he  was  bound  to  pay  It  In  some  other.  He 
was  not  bound  to  continue  the  Illegal  busi- 
ness, and,  if  he  quit  the  business,  he  still 
owed  them  the  $5,850.  The  Ill^al  business 
Is  not  of  the  essence  of  the  contract;  and 
the  fact  that  he  agreed  to  turn  over  to  Shir- 
ley A  Bro.  the  net  proceeds  of  the  business 
80  long  as  he  continued  it,  In  no  way  affected 
hlB  liability  for  the  debt  if  it  was  not  paldi 
in  this  way. 
Judgment  affirmed. 


ACVniAN  A  TAYLOR  MACHINERY  OOs. 
v.  WALKER  et  al. 

(Court  of  Appeals  of  Kentucky.   Jan.  12,  1910.> 

1.  Fbatjdulkwt  Convetancbs  <J  271*)— Ac- 

TI0K8— BUBDEN  OF  PbOOP. 

Id  an  action  to  set  aside  a  conveyance  as- 
Id  fraad  of  creditors,  the  burden  was  upon  plain- 
tiff to  show  fraud. 

[Ed.  Note. — For  other  easea,  see  Fraudulent 
^nveyanoes,  Cent  Dig.  {  796;  Dec.  Dig.  ( 

2.  Bills  and  Noras  (1  019*)— IBxraNT  or  Ua- 

BILITT— Surr^CIKItOT  or  EVIDEWOB— TBBUft 

Of  CONTBAOT. 

In  an  action  on  two  notes  given  for  ma- 
chinery, in  which  defendant  claitned  a  credit 
for  an  attachment  to  the  machinery  not  fur-, 
nished  as  agreed,  evideace  held  to  show  tbat  the 
attachment  was  not  to  be  included  as  a  part  of 
the  machinery  sold. 

[EM.  Note.— For  other  caaes,  see  Bllla  and 
Notes.  Cent  Dig.  |  1S02 ;  Dec.  Dig.  S  619.*} 

8.  Bills  and  Notes  (S  519*)— Extent  or  Lta- 
BiLrrr— Sufficiency  or  Bvidsnoe. 

In  an  action  on  two  notes  given  with  twO' 
others  for  a  threshing  machine  which  was  resold 
and  returned  to  plaintiff,  upon  defendant's  In- 
ability to  meet  the  notes,  under  an  agreement  by 
which  plaintiff  gave  defendant  $1,000  worth  of 
the  purchase-money  notes,  evidence  held  to  estab- 
lish plaintiff's  claim  that  by  the  agreement  the 
third  note  was  left  partly  unpaid  and  the  fourth 
wholly  so,  after  all  proper  credits  were  allowed 
and  their  notes  returned  to  defendants  as  agreed. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  S  1802;  Dec.  Dig.  |  519.*] 

4.  COUPBOMISE  AND   SEITZXUBNT  (1  17*)  — 

CONCLtrSIVENESa. 

Where,  when  the  parties  executed  a  contract 
by  which  the  machine  sold  was  returned  to  the 
seller  upon  return  to  the  buyer  of  a  part  of  the 
purchase-money  notes,  the  buyer  did  not  then 
claim  for  credits  for  an  attachment  of  the  ma- 
chine not  received  or  claim  credit  for  a  certain* 
amount  as  paid  thereon,  the  settlement  contract 
would  exclude  a  claim  for  such  credits  In  an 
action  by  the  seller  on  (he  notes  not  disohargetf 
by  the  settlement. 

[Ed.  Note.— For  other  cases,  see  OoiDpromiae 
and  Settlement,  Gent  Dig.  81  66-74;  Dec.  Dig. 
I  17.*] 

5.  Bills  and  Notes  {§  527*)— Patment— Sur- 
FiciGNCT  OF  Evidence. 

In  an  action  on  two  notes  given  with  two 
others  for  a  threshing  machine  which  was  resold 
and  returned  to  the  seller  upon  the  buyer's  in- 
ability to  meet  the  notes,  In  which  defendanta 
claim  that  certain  credits  should  he  allowed  for 
payments  made,  evidence  held  to  show  tbat  only 
$175  was  paid  upon  the  notes  after  their  execu- 
tion. 

[Ed.  Note.— For  other  cases,  see  Bills  an* 
Notes,  Cent  Dig.  |  1852;   Dec.  Dig.  }  627.*] 
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AiH>«al  from  Olrcnlt  Coart,  McCrackai 
Connty. 

"Not  to  be  offldally  reported." 

Action  by  tbe  Aultman  &  Taylor  Ha- 
ctalnery  Company  against  J.  W.  Walker  and 
another.  From  a  judgm«it  for  partial  relief, 
plaintiff  appeals.  Reversed  aa  to  two  defend- 
ants, and  judgmmt  directed  as  stated  and 
affirmed  as  to  one  defendant 

Job.  R.  Grogan,  for  appellant 

SETTTLE,  J.  Appellant  sned  In  the  conrt 
below  to  recover  of  appellees,  J.  W.  Walker 
and  W.  R  Walker,  $665  and  interest  alleged 
to  be  due  it  upon  two  notes,  and  to  set  aside 
a  deed  conveying  to  Z.  B.  Walker,  wife  of 
W.  E.  Walker,  a  house  and  lot  in  Paducah, 
upon  the  ground,  as  alleged,  that  It  was  pur- 
chased and  paid  for  by  the  husband  Who 
caused  It  to  be  conveyed  to  the  wife  in 
fraud  of  his  creditors;  It  being  sought  to 
subject  the  bouse  and  lot  to  the  payment  of 
appellant's  debt  Appellant  complains  that 
the  circuit  conrt  erred  In  only  giving  It  a 
personal  Judgment  for  $400  against  the  ap- 
pellees, J.  W.  and  W.  E.  Walker,  thereby 
causing  it  a  loss  of  $265  and  Interest,  and 
In  refusing  to  declare  fraudulent  the  deed 
to  Mrs.  Walker,  or  subject  the  real  iirop- 
erty  to  the  payment  of  Its  debt;  hence  this 
appeal. 

We  gather  from  the  record  that  on  July  19, 
1893,  appellant  sold  and  delivered  to  the  ap- 
pellees, J.  W.  and  W.  B.  Walker,  a  steam 
wheat  thresher,  separator,  engine,  and  other 
machinery  and  parapbemaila  belonging  there- 
to, at  the  price  of  $1,440,  for  which  appellees 
executed  to  appellant  tbelr  four  promissory 
notes  of  $360  each,  all  of  date  July  19,  1893, 
and  due  October  1,  1893,  October  1,  1894, 
October  1,  1895,  and  October  1,  1896.  re- 
spectively; and  all  bearing  Interest  from 
date.  The  payment  of  these  notes  was  at- 
tfflnpted  to  be  secured  by  a  mortgage  Hen 
retained  upon  the  macliinery  sold  appel- 
lees. Appellees  paid  on  the  first  of  the 
atwve  notes  July  80,  1894,  through  L.  P. 
Oakes,  of  Metropolis,  111.,  appellant's  attor- 
ney, $176,  which  Oakes  credited  upon  the 
note  and  remitted  to  aroellant  Despair- 
ing of  being  able  to  pay  any  more  upon 
the  notes,  appellees,  after  three  wheat  sea- 
sons* use  of  the  machinery,  agreed  with  ap- 
pellant's agent  one  Mllliken,  Aagust  27,  ISOS, 
to  adl  and  retam  it  to  aintdlant  In  conald«> 
atlon  of  $1,000  to  be  paid  them  by  appellant 
Id  the  notes  th^  bad  given  It  for  the  madbln- 
ery.  In  addition,  appellant  agreed  to  pay  ap- 
pellees $10,  by  way  of  a  credit  <m  one  of 
their  notes,  to  deliver  the  madiln^  on  the 
bank  of  the  Ohio  river  where  It  could  be  re- 
turned to  appelant  by  boat  Tbe  contract 
referred  to  was  reduced  to  typewritten  form 
and  signed  by  the  parties,  and  shortly  thwe- 
after  appellees  returned  the  machinery  to  ap- 
pellant as  provided  by  tbe  contract  of  resale. 

It  Is  tbe  contention  ot  appelant  tbat  at 


the  time  this  contract  was  made  tbere  wai 
but  one  credit  to  which  apprises  wm  en- 
titled, and  tbat  this  credit.  $176.  bad  been 
duly  entered  upon  the  first  of  the  notes  re- 
ferred to;  that  the  first  second,  and  third 
notes,  were  then  credited  with  the  $1,000  it 
agreed  to  allow  appellees  for  the  returned 
machinery  and  with  tbe  $10  expense  of  de- 
livering same  upon  the  bank  of  the  river, 
which  credits  entirely  liquidated  tbe  first  two 
notes  and  left  a  credit  of  $384  to  be  entered 
on  tbe  third  note,  which  was  duly  placed 
thereon  as  of  August  27,  1895.  This  left  the 
third  note  partly  unsatisfied  and  the  fourth 
and  last  note  wholly  unpaid,  and  these  are 
the  two  notes  npon  whlcb  salt  was  brought 
in  this  case. 

Among  other  matters  of  defense  Interposed 
by  api>ellees'  answer  was  the  claim  that  un- 
der their  contract  for  the  purchase  of  the 
machinery  and  as  parts  thereof,  tb^  were  to 
be  delivered  by  appellant  a  register  and  straw 
stacker;  the  cost  price  of  the  first  being 
$40,  and  of  the  last  $200,  but  that  app^ant 
wholly  failed  to  deliver  them  either  of  these 
parts  of  the  machinery,  whereby  they  were 
damaged  ^40,  for  which  amount  they  were 
entitled  to  a  credit  upon  the  notes  executed 
for  tbe  machinery.  That  in  addition  to  tbe 
$175  credited  upon  the  first  note,  they  paid 
appellant  the  furtha-  sum  of  $200  whldi 
they  foiled  to  credit  on  the  notes;  further- 
more, that  under  tbe  contract  of  August  27. 
1896,  for  the  return  of  the  machinery  by 
them  to  appellant  tbe  latter  agreed  to  cancel 
and  surrender  to  them  all  four  of  the  notes 
which  appellees '  had  executed  for  the  ma- 
chinery, by  which  means  the  $1,000  agreed 
value  of  the  machinery  at  that  time  was  to 
be  paid  them  by  appellant 

The  answer  contains  the  admiBBlon  tbat 
the  first  two  of  the  notes  referred  to  were 
surrendered  to  appellees  by  appellant,  but 
avers  tiiat  tbe  latter  wrongfully  retained 
and  has  never  returned  to  them  tbe  two  last 
notes,  which  are  the  onra  sued  on.  In  ad- 
dition to  the  matters  of  defoise  referred  to, 
tbe  answer  traversed  tbe  avorments  of  the 
petition  as  to  the  alleged  fraud  In  the  con- 
veyance of  the  Paducab  house  and  lot  to 
Mrs.  Z.  E.  Walker.  Upon  tbe  Issues  tlms 
made  by  the  pleadings  the  parties  took  proof, 
and  upon  submission  of  the  case  Judgment 
was  rendered  by  the  court  as  in  the  begin* 
ning  of  the  opinion  Indicated.  As  to  tbe 
tiisne  with  re^>ect  to  tbe  craveyance  to  Mrs- 
Walker,  it  Is  snfllclait  to  say  tbat  tbe  drcolt 
court  did  not  nr  In  refusing  to  declare  It 
ftiaodnlent,  or  to  subject  tbe  pn^ioty  to  Ibe 
paymmt  <tf  anwUBnts*  notes,  tm  the  tnadm 
of  proot  was  npon  appelant  to  show  tbe  &!• 
legeA  fraud  In  tiha  oonreyanc^  and  It  pro- 
duced no  evidence  to  establish  snch  fraud. 
As  to  appellees'  contention  that  they  jmr- 
chased  with  the  tbresbw  and  other  macbln- 
ery  a  register  and  stadcer,  we  have  earefolly 
examined  the  pnxtf  wltb  the  conclnalon  tbat 
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tbe  contention  In  respect  to  the  stacker  la 
not  BOBtalned.  The  contract  under  whicb 
tbe  purchase  of  the  machinery  was  made 
Is  In  writing  and  appears  In  the  record.  It 
shows  that  the  register  was  Inclnded  In  tbe 
sale  of  the  machinery  to  appellees,  but  that 
the  stacker  was  not.  Neither  fraud  nor  mis- 
take Is  alleged  In  tbe  execntlon  of  this  con- 
tract, and  appellanfa  agent,  Mllllken,  who 
made  the  sale  to  appellees,  testified  that  a 
stacker  was  not  Inclnded ;  besides,  we  find  In 
the  record  a  letter  from  appellees  to  ap- 
pellant, written  more  than  a  year  after  their 
purchase  of  the  machinery,  In  which  it  was 
in  substance  stated  that  appellees  would  de- 
sire before  the  beginning  of  another  wheat 
threshing  season  to  purchase  of  appellant 
a  8ta<±er.  These  focts  conclusively  show 
that  tbe  stacker  was  not  contracted  for  with 
the  other  machinery.  As  appellees  did  not 
receive  the  register  and  Its  cost  price  was 
$40,  they  would  have  been  In  position  to 
claim  a  credit  for  that  amount  upon  the 
notes  sued  on,  but  for  tbe  contract  of  August, 
1895,  by  which  th^  returned  the  machinery 
to  appellant 

On  tbe  Issue  presented  as  to  the  contract 
of  August,  1895,  we  think  tbe  evidence  clear- 
ly sustains  appellant's  version  of  tbe  settle- 
ment then  mad&  Although  fraud  or  mistake 
In  this  contract  Is  alleged  by  the  answer, 
tbe  evidence  fails  to  sustain  either.  Tbe 
writing  shows,  as  claimed  by  appellant,  that 
the  $1,000  allowed  appellees  for  tbe  return 
of  tbe  machinery  was  to  be  paid  them  In 
their  own  notes,  and  that  this  was  done,  tbe 
fl,000  fully  satisfying  the  two  first  notes, 
and  giving  a  credit  on  the  third  note  for 
$384.  This  is  also  shown  by  the  testimony 
of  Mllllken,  and  tbe  further  fact  that  the  first 
two  notes  were  then  surrendered  to  appel- 
lees, which,  as  previously  stated,  they  do  not 
deny.  Moreover,  In  a  conversation  between 
one  of  the  appellees  and  appellant's  attorney, 
occurring  shortly  before  the  Institution  of 
the  suit,  appellees*  Indebtedness  upon  tbe 
two  notes  sued  on  was  expressly  admitted, 
and  their  Inability  to  pay  them  then  stated. 
It  is  also  evident  tliat  no  hardship  resulted 
to  appellees  from  the  contract  under  which 
tfaey  returned  to  appellant  tbe  machln^. 
Tbe  |1,000  allowed  tbem  for  It  was  a  fair 
valaation  In  view  of  their  having  had  the 
use  of  tbe  machinery  during  three  wheat 
threshing  seasons,  and  the  amount  for  which 
they  remained  In  appellant's  debt  after  tbe 
retnm  of  the  machinery,  was  no  more  than 
they  Bhonld  have  been  charged  for  the  use 
they  made  of  It  dnrlng  tbe  three  seasons  re- 
ferred to.  Tbe  contract  of  August,  1895,  also 
fully  settled  all  questions  as  to  credits  to 
which  appellees  were  entitled,  then  or  prior 
thereto.  They  then  made  no  claim  for  cred- 
its on  account  of  not  having  received  the 
register  or  stacker,  nor  did  they  then  claim 
to  have  theretofore  paid  $200  to  appellant 


upon  tbe  notes  they  executed  for  the  machin- 
ery. In  other  words,  the  settlement  and  con- 
tract of  August,  188S,  excluded  all  defaises 
now  Interposed  by  appellees  as  to  tbe  stack- 
er, register,  or  tbe  alleged  credit  for  $200. 

We  may  further  say  that  tbe  proof  clearly 
shows  that  only  $175  was  paid  by  appellees 
upon  the  notes  after  their  execution.  This 
payment  they  admit  was  made  to  appellant's 
attorney,  Oakes,  to  whom  they  also  claim 
the  $200  was  paid.  Oakes  testified  that  $17S 
was  the  only  payment  ever  made  him,  and 
this  was  credited  upon  tbe  first  note  and 
sent  to  appellant  In  addition,  Mllllken  tes- 
tified that  at  the  time  of  the  settlement  of 
August,  1895,  appellees  admitted  ttiat  tbe 
$175  credit  upon  the  first  note  was  tbe  only 
payment  they  had  made  to  appellant  upon 
the  machinery.  In  our  opinion  tbe  court 
should  have  given  appellant  judgment  for 
tbe  amount  of  tbe  two  notes  sued  on,  with 
Interest  from  tbe  date  of  each,  subject  to 
the  credit  amounting  to  $384  indorsed  upon 
one  of  them.  In  other  words  it  was  error 
to  allow  appellees  credit  for  tbe  $200  given 
by  tbe  Judgment,  whether  such  credit  was  on 
account  of  tbe  stacker  or  the  $200  aUeged  to 
have  been  paid  by  tbem. 

Wherefore,  the  Judgment  appealed  from  Is 
reversed  as  to  tbe  sppellees,  J.  W.  and  W.  E. 
Walker,  that  another  may  be  entered  against 
tbem  in  conformity  to  the  opinion,  and  af- 
firmed as  to  tiie  appellee,  Hra.  Z.  B.  Walker. 


aONTINBNTAL  OASnAI/TT  CO.  t.  FLEM- 
ING. 

{Court  of  Appeals  of  Eentn<Ay.   Jan.  7,  1910.) 

INSUBANOB  (5  665*)— iNDEMKirr  IKSTOAJTCB— 

LlABILITT— E  V IDENCB. 

In  an  action  on  an  indemnity  policy,  atlpu- 
latin^  for  a  minimum  liability  on  losared  losing 
his  life  from  fighting  or  Cnm  injury  Intention- 
ally inflicted  on  him  by  another,  evidence  held 
to  show  that  Insured  was  intentionally  kilted 
by  another  while  engaged  in  fighting,  precluding 
a  recovery  for  any  greater  sum  than  tbe  mini- 
mum liability. 

[Gd,  Note.— For  other  cases,  see  Inanranoe, 
Cent.  Dig.  S  1719;  Dec  Dig.  {  065.*] 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common  Law,  and  Eqni^  Division. 
"Not  to  be  officially  reported." 
Action  by  Mary  Fleming  against  the  Con- 
tinental Casualty  Company.  From  a  Judg- 
m^t  for  plaintiff,  defendant  appeals.  Re- 
versed, with  directions. 

Manton  Maverick,  Archer  &  Osier,  and 
Frank  M.  Tracy,  for  appellant  B.  F.  Grazi- 
ani,  for  i^pellee. 

CARROLL,  J.  Thomas  R.  Fleming,  who 
had  a  policy  of  Indemnity  In  the  appellant 
company,  died  from  the  effects  of  a  gunshot 
wound  inflicted  by  a  man  named  Mitchell. 
In  an  action  on  the  policy,  the  law  and  focts 
were  submitted  to  the  court  and  a  Judgment 


•For  other 
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entered  acalnst  Ha  company  for  $2^300,  the 
fall  amount  of  the  policy.  Tb»  company  ad- 
mitted Its  llabUlty  la  the  stun  of  |28a  and 
proaecates  this  appeal  from  Uie  Judgment 
against  it  in  excess  of  this  amotmt. 

The  policy  among  othw  tilings  st^mlated 
that  if  the  life  of  the  Insured  was  lost  from 
"fighting,  rioting,  or  from  injury  Intention- 
ally inflicted  upon  the  insured  1^  himself  or 
another  person  •  *  «  thai  In  all  such 
cases  *  *  *  the  limit  of  the  company's 
liability  aball  be  one-tenth  the  amount  which 
would  otherwise  be  payable  under  this  pol- 
icy." If  Fleming's  death  was  caused  by  fight- 
ing or  Injuries  Inbntlonally  inflicted  upon 
him  another  person,  the  company's  liabil- 
ity is  limited  to  the  amount  It  offered  to  pay. 
On  the  other  band,  if  bis  deatti  Old  not  re- 
sult from  fighting  or  injuria^  intentionally  in- 
flicted, the  Judgment  of  the  lower  court  Is 
correct  There  Is  no  law  question  presoited 
In  the  cas^  and,  as  stated  by  counsel  for  ap- 
pellee, the  only  questkm  InTolved  is  whether 
or  not  the  Judgmoit  Is  flagrantly  against  the 
erldenca 

Hie  tects  are  substantially  these :  Fleming 
was  a  locomotlTe  engineer  In  the  employment 
of  the  Cincinnati  Southern  Railroad,  and 
about  1  o'clock  on  the  morning  of  April  10, 
1906,  was  engaged  In  assisting  to  take  a  train 
of  cars  from  Cincinnati  out  to  Erlanger. 
There  mre  two  engines  attached  to  the  train, 
one  in  front  pnlllng,  and  tbe  one  operated  by 
Fleming  In  the  rear  of  tbe  train.  Next  to 
Fleming's  engine,  there  were  tiiree  empty  pas- 
soiger  cars.  Wh^  the  train  reached  a  trestle 
near  Ludlow,  it  was  running  very  slow,  and 
Fleming  got  out  of  his  engine  and  run  by  the 
side  of  the  track  to  the  second  passenger  car 
for  the  purpose  of  consulting  a  brakonan  as 
to  how  the  cars  should  be  arranged  when 
they  reached  Erlanger.  After  getting  the  de- 
sired information  from  the  brakeman,  Finn- 
ing started  back  towards  his  engine,  and  t£e 
brakeman  testifies  that  about  a  minute  after 
Fleming  1^  him  he  heard  several  shots  flred, 
raised  the  window  of  the  passenger  car  and 
looked  out,  and  as  he  did  so  he  saw  some  per- 
son running  past  the  car.  Be  then  got  out 
ot  tbe  car  and  went  back  to  the  engine  and 
asked  the  fireman  where  Fleming  was,  and 
the  fireman  reeled  tliat  he  had  gone  to  see 
him.  He  then  looked  down  tlie  track  and 
saw  Fleming  lying  about  two  car  Imgths 
from  the  «igbte  In  the  middle  of  the  track. 
He  went  to  him  and  found  him  In  a  dying 
condition  with  a  pistol  In  his  hand.  An  ex- 
amination of  the  pistol  showed  ttiat  four  of 
the  chambers  were  empty.  He  testified  that 
Fleming  during  the  aftmioon  had  fired  one 
diot  out  the  pistol  at  a  mark  In  Ludlow, 
but  that  he  did  not  know  when  the  other 
shots  were  flred,  nor  did  he  know  who  shot 
Signing  or  why  he  was  shot  The  fireman  on 
Fleming's  engine  testifies  that  whea  the  en- 
gine stopped,  or  was  moving  slowly,  on  the 
trestle,  Fleming  told  him  to  run  the  engine, 
that  he  was  going  to  ask  the  brakeman  bow 


th^  wanted  flie  swltddng  done  at  Erlanger,. 
and  he  left  the  engine  for  this  purpose ;  that 
when  Fleming  came  back,  after  talking  to  the 
brakeman,  tibat  he  (the  flreman)  looked  out 
of  Uie  engine  and  heard  Flanlng.  who  was 
standing  by  the  side  of  the  engine,  t^l  a 
n^ro  standing  on  the  st^  of  the  tendw 
that  **he  could  not  ride  tbenf  or  **with 
them,"  and  that  he  would  hare  to  get  oif. 
The  negro  got  off,  and  Floning  asked  him 
where  he  was  going.  The  negro  said  he  was 
going  to  KnoxTille,  and  Fleming  asked  him 
where  be  was  from,  and  he  said  "Cincin- 
nati" ;  that  he  heard  Fleming  say,  "Why,  yoa 
look  like  you  have  done  something,"  and  the 
negro  said  he  hadn't;  and  about  that  time 
the  train  commenced  to  more,  and  Flem- 
ing told  the  flreman  to  go  ahead,  and  a  mo- 
ment or  two  afterwards  he  heard  tour  or  fire 
shots.  Wbm  Flying  told  him  to  go  ahead, 
ha  was  standing  on  the  plank  walk  the 
side  of  the  trestle  three  or  four  feet  from  tbe 
engine^  and  the  negro  was  standing  close  to 
blm;  that,  a  few  minutes  afterwards,  the 
brakeman  came  and  asked  where  Fleming 
was,  and  he  was  found  about  two  car  lengths 
from  the  engine.  He  heard  the  ahootlng  but 
did  not  know  who  did  it.  He  also  stated  that 

he  heard  the  negro  call  Fleming  a  d  

w  s  o —  a  b— —  when  Fleming 


told  him  he  could  not  ride  on  the  train.  This 
was  all  the  evidence  In  chief  In  b^alf  of  ap- 
pellee, plaintiff  below. 

Ultchell,  whose  depo^tlon  was  taken  In  tbe 
penitentiary  at  Frankfort  wh«e  he  was  serr^ 
ing  a  sentwce  for  killing  Floning,  said  that 
he  had  come  from  Cincinnati  to  Ludlow,  and 
was  trying  to  get  passage  on  a  train  going 
south,  and  walked  by  tiie  engine  in  which 
Fleming  was.  He  then  said:  *^e  engineer 
was  hanging  with  his  bead  out  of  Uie  win- 
dow. I  said  'Howdy'  as  I  passed  by.  He 
said  'Howdy.*  I  went  on  about  two  car 
lengths.  He  says,  'Say,  Jack,  come  bacft 
here,  I  want  to  see  you.'  I  turned  and  went 
back  to  him.  When  I  w«it  batik  to  him,  he 
got  down  between  the  tender  and  the  steps 
with  a  pistol  In  his  hand.  He  says  to  me, 
'Where  are  yon  from?*  I  says,  'I  am  from 
Cincinnati.'  He  says,  'What  streetl*  I  says 
"Off  of  Sixth  and  Smith.'  He  says,  'Whose 
house?"  I  said.  *I  am  from  Ertiine's  bonse 
if  you  want  to  know  that  He  says,  *What 
have  you  got  on  you?*  I  say^  1  have  got 
nothing.'  He  says,  'I  know  you  is  got  some- 
thing.' And  he  said  to  his  flreman,  'Hold 
your  torch  ovCr  here,'  and  the  flreman  held 
his  torch  over  his  back  in  my  faea  He  says 
to  bis  fireman,  *Gome  on,  lets  go  to  him,  and 
see  what  he  has  got'  He  Jumped  off  fiie 
train  and  held  a  pistol  In  my  face  and  said. 
Throw  up  your  hands  or  I'll  kill  yon.'  I 
threw  up  my  bands,  and  he  commenced  readi- 
ing  for  me.  I  whirled,  and  said  to  him.  *I 
aint  got  anything  on  me,'  and  I  ran  off  tnm 
him.  He  ran  after  m&  Be  says,  'Haiti  Haiti 
or  1*11  kill  you,*  and  every  time  be  said, 
'Half  be  shot— in  all  three  tlmeai  About 
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that  time  I  had  ran  to  the  sonth  end  of  the 
trestle,  and  I  said  to  myself,  *I  reckon  he  is 
going  to  kill  me  sure  enough,  and  I  bad  might 
■as  well  get  out  my  gun.*  I  pulled  my  gun, 
and  I  fired  It  twice  over  my  shoulder."  He 
further  testified  that  after  the  shooting  he 
fled  and  was  arrested  In  Ohio  and  taken  b&ci. 
to  Ck>Tington  where  he  was  tried,  and  that  he 
was  leaving  Cincinnati  because  he  had  gotten 
Into  some  trouble.  The  fireman,  In  rebuttal, 
«aid  that  the  conversatlou  and  remarks  testi- 
fied to  by  Mitchell  did  not  occur,  and  that  he 
•did  not  hold  a  torch  over  his  face.  This  was 
all  the  evidence. 

Under  these  facts,  we  see  no  escape  from 
the  conclusion  that  Fleming  was  not  only  In- 
tentionally killed,  but  billed  while  he  was  en- 
gaged in  fighting.  The  uncontradicted  evi- 
dence Is  that,  when  Mitchell  called  Fleming 
the  vile  epithet  testified  to  by  the  fireman,  he 
started  to  run,  and  that  Fleming  followed 
falm  and  shot  at  him  at  least  three  times. 
And  that  the  negro,  after  Fleming  was  shot, 
and  while  he  was  chasing  him,  fired  at  blm 
«ver  his  shoulder,  killing  him.  Hutchcraft 
T.  Travelers'  Ins.  Co..  87  Ky.  300,  8  S.  W.  570. 
10  Ky.  Law  Rep.  260,  12  Am.  St  Rep.  484; 
American  Accident  Co.  v.  Carson,  99  Ky.  441, 
■86  S.  W.  169,  18  Ky.  Law  Rep.  308,  S4  L.  B. 
A.  301,  59  Am.  St.  Rep.  47S. 

Wherefore  the  Judgment  is  reversed,  with 
■directions  for  a  new  trial  In  conformity  with 
this  opinion. 


INTBRr-SOUTHERN  LIFE  INS.  CO.  v. 
BOYD. 

<0(mrt  of  Appeals  of  Kentucky.  Jan.  19,  1910.) 

1.  iNsunAiTCB  (S  446*)  — Lira  Insttbahob  — 

Suicide  or  IirscBED-^EhTFEcrr. 

An  insoier  In  a  life  policy  stating  that 
-on  the  death  of  Insared  by  Belf-deatruction,  sane 
or  insane,  the  Insurer  shall  be  liable  ooly  for 
tlie  return  of  the  premiums  paid.  Is  liable  for  the 
face  of  the  policy  where  Insaied  at  the  time  he 
killed  himself  was  so  innne  that  he  did  not 
know  that  he  was  taking  bis  life,  or  did  not 
'know  that  the  act  he  was  committing  would 
•probably  result  in  death. 

[Bd.  Note.— For  other  caaes,  see  Insurance, 
■Cent  Dig.  H  1150,  1100;  Dec.  Dig.  |  446.*] 

3.  iNsuKAncB  (8  666*>-Lira  iNsnuHCB— Sui- 
cide or  InsuBEu — ^Evidence. 

Evidence  held  to  show  that  Insured  !□  a 

life  policy  killed  himself  when  so  insane  that  he 

-did  not  know  that  be  was  taking  his  life. 

[Ed.  Note.— For  other  cases,  see  Insurance, 

■Cent  Dig.  1 1720;  Dea  Dig.  |  eaS.*] 

Api>eal  from  Clicnlt  Coart,  Hnhlwbwg 
■County. 

**Not  to  be  offldaUy  reported." 

Action  Nannie  T.  Bc^d  against  the  In- 
ter-Southem  Ufe  Insurance  Company.  From 
a  Judgment  for  plalntUf ,  defendant  appeals. 
Affirmed. 

MfChord,  Hlneg  &  Norman,  for  appellant 
S*.  O.  Jones  and  B.  X.  Thomas,  Jr.,  for  ajtpel- 
lee. 


CARROLL,  J.  This  action  was  brought  by 
the  appellee,  Nannie  T.  Boyd,  the  beneficiary, 
to  recover  of  the  appellant,  insurance  com- 
pany, on  a  policy  Issued  by  the  appellant  com- 
pany on  the  life  of  Edgar  L.  Boyd,  husband 
of  appellee.  The  policy  contained  the  follow- 
ing clause;  "In  the  event  of  the  death  of 
the  insured  by  self-destruction,  whether  sane 
or  Insane,  within  one  year  after  the  Issuance 
of  this  policy,  and  until  the  full  second  an- 
nual premium  shall  have  been  paid  In  cash, 
the  liability  of  the  company  shall  be  only  for 
tlie  return  of  the  premiums  actually  paid 
thereon."  In  its  answer  the  company  alleged 
that  Edgar  L.  Boyd  came  to  his  death  by 
self-destruction  within  12  months  from  the 
date  of  the  issual  of  the  policy,  and  pleaded 
and  relied  upon  the  foregoing  clause  as  a  de- 
fense to  the  action.  A  trial  before  a  Jury  re- 
sulted In  a  verdict  for  the  appellee,  and  from 
the  judgment  upon  that  verdict  this  appeal 
Is  prosecuted. 

In  Mutual  Benefit  Life  Insurance  Co.  v. 
Daviess,  87  Ky.  541,  9  S.  W.  812, 10  Ky.  Law 
Rep.  577,  Manhattan  Life  Insurance  Co.  v. 
Beard,  112  Ky.  456,  66  S.  W.  35,  23  Ky.  Law 
Bep.  1747,  Masonic  Life  Association  v.  Pol- 
lard, 121  Ky.  349,  89  S.  W.  219,  28  Ky.  Law 
Rep.  801,  123  Am.  St  Rep.  198,  Metropolitan 
Life  Insurance  Co.  v.  Thomas,  106  S.  W. 
1175,  82  Ky.  Law  Rep.  TTd,  and  Bankers' 
Fraternal  Union  v.  "Donahue,  100  S.  W.  878, 
83  Ky.  Law  Rep.  196,  we  held,  notwithstand- 
ing a  clause  in  the  policy  like  tbe  one  In 
question,  that  if  the  insured  at  the  time  he 
killed  himself  was  so  Insane  that  he  did  not 
know  that  he  was  taking  his  life,  or  that  the 
act  that  he  was  committing  would  probably 
result  in  his  death,  the  company  would  be 
liable.  So  that,  whatever  may  Ik  the  rule 
in  other  jurisdictions,  we  are  committed  to 
the  doctrine  laid  down  In  the  foregoing  cases, 
and  do  not  feel  disposed  to  depart  from  It 

The  court  Instructed  the  jury  that : 

"(1)  If  the  jury  believe  from  the  evidence 
that  the  deceased,  Edgar  L.  Boyd,  took  his 
own  life  by  shooting  himself  with  a  pistol, 
they  will  find  for  tbe  defendant  whether  the 
said  Edgar  L.  Boyd  was  sane  or  insane  at  the 
time,  unless  the  Jury  should  further  believe 
from  the  evidence  that  at  the  time  he  shot 
himself,  if  he  did  shoot  himself,  the  said 
Boyd  was  80  Insane  that  he  did  not  know 
that  he  wa^  taking  his  life,  and,  if  the  jury 
believe  from  the  evidence  that  at  the  time  he 
shot  himself,  If  be  did  shoot  himself,  he  was 
so  insane  that  he  did  not  know  that  he  was 
taking  his  life,  then  and  in  that  event  the 
jury  should  find  for  the  plaintiff  in  tbe  sum 
of  $1,000  with  interest  from  the  19tb  day  of 
April,  1908. 

"(2)  Although  the  jury  may  believe  from 
the  evidence  that  Edgar  L.  Boyd  was  Insane 
at  the  time  he  shot  himself.  If  he  did  shoot 
himself,  yet  the  jury  should  find  for  the  de- 
fendant, unless  they  should  believe  from  the 
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erldence  tbat  at  the  time  be  did  bo  he  was  so 
Insane  that  he  did  not  know  that  the  act  he 
was  commlttlDf  would  probably  result  In  hi> 

death." 

In  view  of  the  foregoing  authorities,  coun- 
sel for  the  appellant  do  not  complain  that  the 
Instructions  are  not  correct,  but  do  Insist 
that  the  appellant  was  entitled  to  a  peremp- 
tory Instruction,  or  else  that  the  verdict  Is 
BO  flagrantly  against  the  evidence  that  It 
should  be  set  aside  and  a  new  trial  granted. 

E^ar  li.  Boyd  was  a  married  man  about 
81  years  old.  He  had  been  married  some 
three  years,  and  vras  devoted  to.  his  wife,  at 
all  times  until  a  few  weeks  before  his  death 
treating  her  with  tbe  greatest  consideration 
and  kindness.  He  owned  a  house  and  lot, 
had  some  money.  In  the  bank,  and,  unless  his 
suicide  is  pat  upon  the  ground  that  his  men- 
tal condition  was  such  that  he  did  not  know 
the  nature  and  quality  of  his  act,  no  reason 
can  be  assigned  for  it  His  death  occurred 
on  Wednesday  morning,  and  on  the  Monday 
previous  he  went  from  his  home  In  Central 
City  to  Padueah,  retnmlng  Tuesday,  On 
Tuesday  evening  he  learned  that  an  old  and 
Intimate  friend  of  his  had  been  either  killed 
or  seriously  Injured  in  a  mine  accident,  and 
this  information  caused  him  great  distress. 
Tuesday  night  he  was  restless,  only  sleeping 
a  few  honrs,  and  seemed  worried;  and  on 
Wednesday  morning  was  nervous,  suffering 
with  a  severe  headache,  as  well  as  complain- 
ing of  pains  In  bis  side,  and  seemed  unnsually 
gloomy  and  despondent.  Shortly  after  break- 
fast his  wife  heard  a  pistol  shot  In  the  house, 
and  found  him  with  a  pistol  In  bis  hand, 
which  she  took  away  from  him  and  put  in 
a  trunk,  locking  the  trunk.  About  an  hour 
afterwards  he  took  the  key  out  of  faUi  wife's 
po<^et,  and  wait  out  in  the  hall  where  the 
trunk  was,  unlo<^ed  It,  took  the  pistol  out, 
and  shot  himself  twic&  For  some  days  be- 
fore he  killed  himself  he  was  heard  to  say 
that  he  did  not  care  to  live  any  longer,  and 
would  rather  die  than  live,  and  acted  In  such 
a  curious  and  unusual  manner  and  did  such 
foolish  things  as  to  alarm  his  frlraids  and 
relatives,  although  they  did  not  anticipate 
that  he  would  take  his  life.  There  Is  some 
evldraice  that  he  occasionally  drank  to  ex- 
cess, although  It  does  not  appear  that  he  was 
drinking  at  the  time  he  took  his  life.  When 
he  went  to  Padueah  on  Monday,  he  left  with- 
out telling  his  wife  where  he  was  going,  or 
bidding  her  good-bye,  although  theretofore 
when  leaving  home  to  be  gone  any  length  of 
time  he  had  always  told  her  where  he  was 
going.  There  was  also  evidence  that  for  a 
few  days  before  he  shot  himself  he  was  cross 
and  Irritable.  Upon  his  return  from  Padu* 
cab  he  rolled  to  a  relative  who  asked  him 
where  he  had  been  that  he  did  not  know 
where  be  had  been  or  what  he  had  done. 

All  these  facts  and  circumstances  and  oth- 
ers that  might  be  mentioned  were  sufficient 


to  warrant  tbe  Jury  In  concluding  that  at  the 
time  tbe  deceased  shot  himself  that  he  was 
laboring  under  such  unsoundness  of  mind 
that  he  did  not  know  what  he  was  doing.  It 
Is  difficult  to  account  for  bis  act  upon  any 
other  reasonable  hypothesis.  There  was  no 
reason  shown  by  the  evidence  why  be  should 
have  intentionally  killed  himself.  His  do- 
mestic relations  were  happy.  He  had  suffi- 
cient means  to  provide  for  the  wants  of  him- 
self and  wlf&  He  was  not  involved  In  any 
flnancial  or  other  trouble  or  burdened  by 
cares  that  might  Induce  a  man  to  commit 
suicide  for  the  purpose  of  obtaining  relief. 
Situated  and  surrounded  as  Boyd  was,  he 
had  every  cause  to  desire  to  live,  and  none  to 
desire  to  die.  Of  course.  In  cases  like  this, 
no  human  tribunal  can  tell  the  secret  influ- 
ences operating  upon  the  mind  of  a  person 
who  takes  his  life,  or  the  motive  that  may 
prompt  him  to  do  so  awful  a  thing.  All  tbat 
we  can  do  Is  to  Inquire  Into  his  surroundings, 
his  condition,  his  personal  relations,  his  do- 
mestic affairs,  his  habits,  his  traits  of  charac- 
ter, and  from  these  make  up  our  minds  tbe 
best  we  can  whether  tbe  suicidal  act  was  in- 
tentional or  tbe  result  of  a  state  of  mind  tbat 
deprived  tbe  person  of  the  power  of  under- 
standing tbe  nature  and  quality  of  his  act 

Although  there  is  some  evidence  conduc- 
ing to  show  that  Boyd  understandlngly  and 
intentionally  took  his  life,  we  think  tbe 
weight  of  the  evidence  is  that  be  did  not 
know  what  he  was  doing. 

Wherefore  the  Judgment  of  the  lown  coort 
must  be  affirmed. 


ELLIS  V.  WESTERN  NAT.  BANK  et  al. 
WESTERN  NAT.  BANK  v.  LOUISVILLE 

TRUST  00.  et  al. 
(Court  of  Appeals  of  Kentucky.   Jan.  19,  1910.) 

1.  Banks  and  Bankiho  (9  ISS*)— Pathent 
or  Chbok  Iupkofsslt  Sionbp— T j  a  bit.itt 
OT  Bank. 

A  bank  which  had  agreed  with  an  Insurance 

company,  having  a  deposit  with  It,  that  the  com- 
pany's checks  shoula  be  honored  only  when 
signed  by  its  president  and  counterBicned  by 
another  officer,  as  required  by  its  by-laws,  to 
tbe  knowledge  of  the  bank,  having  attempted 
to  pay  to  Itself  money  from  the  deposit  <m 
a  check  signed  only  by  the  ccnopanrs  presi- 
dent was  liable  to  the  company's  receiver  there- 
for: and  was  not  entitled  to  retain  It  not- 
withstanding the  check  was  improperly  drawn, 
on  the  theory  that  it  was  used  to  pay  a  debt 
for  which  the  company  was  liable;  it  behig 
used  to  par  a  note  ^ven  to  the  bank,  not  by  the 
company,  but  by  individual  promoteti  tllUttof, 
for  a  loan  whlen  they  turned  over  to  tbe  com- 
pany, to  enable  it  to  comply  with  the  law  re- 
quiring it  to  have  a  certain  amount  of  cadi  on 
hand,  over  and  above  any-  liaUllty,  before  It 
could  do  business. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking,  Cent  Dig.  1  898;  Dec.  Dig.  i  13&*] 

2.  Costs  (|  96*)— Aixowahoc 

Where  the  receiver  of  a  cunpany,  tbe  offi- 
cers of  which  had  abandoned  it  entiruy  to  bim, 
refused  to  sue  a  bank  on  a  claim  the  company 
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had  asainBt  it,  and  a  creditor  of  die  company 

brooght  the  action  Id  behalf  of  all  ita  credit- 
ors, and  afterwards  the  receiver  was  made  plain- 
tiff, and  the  name  of  tlie  creditor  was  stricken 
frcnn  the  petition  as  a  party  plaintiff,  it  was 
error  in  doine  bo  to  award  costs  against  him, 
jodgment  having  &ially  been  rendered  against 
the  bank ;  and  the  creditor  having  under  the 
circnnutancea  had  a  right  to  sne. 

rod.  Note.— For  other  cases,  see  Oosts,  Cei>t 
Dig.  f  870;  Dca  Dig.  {  93.*] 

Appeals   from   Circuit   Court,  J^erwrn 
County,  Caiancery  Branch,  First  Division, 
be  officially  reported." 

Action  by  Hugh  Ellis,  and  the  LouIsTllle 
Trust  Company,  receiver  of  the  People's  Life 
8a  Accident  Insurance  Company,  against  the 
Western  National  Bonk,  now  Continental 
National  Bank.  From  a  Jadgment  against 
the  bank.  It  appeals;  and  from  an  order 
striking  from  the  petition  the  name  of  Ellis 
as  plaintiff,  and  avrarding  costs  against 
him,  he  brings  a  cross-appeal.  Affirmed. 

Thorn  it  Roy,  for  plalntlffB.  Flexner  ft 
Campbell  and  Robert  Q.  Gtordon,  for  defend- 
ant. 

LASSINO,  J.  On  AoKust  11.  1906.  the 
People's  Life  ft  Acddent  Insnrance  Cod> 
pan;  was  organized,  and  b^an  writing  In- 
surance on  the  assessment  plan.  It  did  not 
prosper,  and  in  a  short  time  after  its  or^ 
ganizatloa  was  placed  In  the  bands  of  the 
LonlBTtDe  Tmst  Company  and  one  Hegrew 
as  recelTen.  Uegrew  died,  and  the  Loois- 
Tllle  Trust  Company  continued  to  act  as 
receiver.  I>nrtDg  Its  existence,  two  death 
claims  were  presented  against  It,  for  $1,000 
and  fl,100  respectively;  and  In  addition  to 
these  claims  It  owed  debts  amounting  In  the 
a^regate  to  a  snm  largely  In  excess  of  its  to- 
tal assets.  All  of  its  available  assets  were 
converted  Into  cash  and  distributed  among 
the  creditors,  and,  after  thla  bad  been  done, 
there  were  remaining  due  and  unpaid  debts 
amounting  to  something  like  $8,000.  After 
said  company  went  into  the  hands  of  the 
receiver,  its  oflQcers  and  directors  ceased  to 
take  any  Interest  In  its  business,  and.  In  fact, 
abandoned  It  entirely  to  the  receiver. 

Among  the  assets  whidi  were  allied  to 
belong  to  the  company  was  an  open  account 
in  the  Western  National  Bank,  which  claim- 
ed to  owe  the  company  a  balance  of  $1.29. 
Hugh  ElllB,  a  creditor  of  the  insolvent  In- 
surance company,  insisted  that  this  showing 
on  the  part  of  the  bank  did  not  r^resent 
the  tme  balance  which  it  owed  to  the  in- 
sarance  company,  but  that,  as  a  matter  of 
fact,  said  company  had  on  deposit  in  said 
bank  the  snm  of  $1,001J29;  that,  although 
the  president  of  the  insurance  company  had 
attempted  to  withdraw  $1,000  of  Its  funds 
from  said  bank  and  pay  off  and  satisfy  a 
note  for  $1,000,  which  had  been  executed  to 
said  bank  by  Reed  and  Brannon,  two  of  the 
promoters  of  said  Insurance  company,  the 


dieck  under  wbldi  fblz  fund  was  attempted 
to  be  withdrawn  from  the  bank  was  not  prop- 
erly signed  and  counter^gned  by  the  officer* 
of  the  Insurance  conqiany,  and  hence  the  In- 
snrance company  was  not  properly  charge- 
able with  this  chedc  He  demanded  of  the 
receiver  that  he  proceed  against  the  bank 
to  recover  this  $1,000,  for  the  benefit  of  the 
creditors  of  the  Insurance  company.  The 
receiver,  doubting  his  right  to  subject  this 
$1,000  to  the  debts  of  the  Insurance  com- 
pany, declined  to  proceed  i^lnst  the  bank 
for  same.  Thereupon  said  Ellis  Instituted  & 
suit  In  the  JefTerson  dicult  court,  wherein 
he  set  up  the  facts  and  asked  that;  the  bank 
be  required  to  pay  this  money  to  the  cred- 
itors of  the  insurance  company,  and  asked 
that  he  be  permitted  to  sne^for  and  on  be- 
half of  all  such.  Some  of  tbe  larger  cred- 
itors and  tite  recelvra  wwe  made  parties  de- 
fendant to  this  suit.  The  receiver  answraed, 
and,  without  pleading  to  the  merits  of  the 
claim,  simply  stated  that  It  doubted  its  right 
to  proceed  and  bad  declined  for  this  reason. 
The  bank  answered,  and  not  only  denied  lia- 
bility, but  specially  challenged  plaintiff's 
right  to  sue.  Upon  the  Issue  thus  Joined 
proof  was  taken  and  the  cause  submitted  for 
Judgment 

The  chancellor  beld  that  tbe  claim  set 
up  and  asserted  by  tbe  plainUfT  Ellis  was  one 
whldi  should  properly  have  been  asserted 
by  the  receiver,  and  the  parties  were  there- 
upon rearranged  by  proper  and  appropriate 
pleading,  and  the  Louisville  Trust  Company, 
receiver  of  the  People's  Life  &  Accident  In- 
surance Company,  was  made  a  party  plain- 
tiff, and  filed  a  supplemental  and  amended 
petition,  In  which  it  set  out  practically  tbe 
same  state  of  facts  as  had  been  set  up  by  the 
plaintiff  in  his  petition  and  its  amendment, 
and  also  pleaded  that  the  name  of  the  de- 
fendant, the  Western  National  Bank,  had  by 
law  been  changed  to  the  Continental  Nation- 
al Bank,  and  asked  that  the  suit  proceed 
against  tbe  said  bank  in  Its  changed  name. 
Thereupon  the  defendant  bank  moved  the 
court  to  enter  an  order  dismissing  absolutely 
the  petition  of  tbe  plaintiffs,  with  Judgment 
for  costs.  This  motion  was  overruled.  A 
motion  was  then  entered  by  said  bank  ^ 
strike  from  plaintiff's  petition  the  name  of 
Hugh  Ellis  as  a  party  plaintiff,,  and  this  mo- 
tion, over  the  objection  of  the  plaintiff  Bi- 
lls, was  sustained,  and  his  name  was  strick- 
en from  the  petition  as  a  party  plaintiff.  Of 
this  action  the  plaintiff  Ellis  complahis,  and 
from  the  court's  ruling  In  dismissing  the 
petition  as  to  him  and  giving  Judgment  for 
costs  against  him,  he  prosecutes  a  cross-ap- 
peal. Thereafter,  the  cause  proceeded  reg- 
ularly, and.  upon  full  consideration,  the 
chancellor  found  and  adjudged  that  the 
$1,000,  which  the  Insurance  company  through 
its  president  had  attempted  to  pay  to  said 
bank  in  satisfaction  of  the  debt  above  refer- 
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red  to,  was  the  property  of  said  Insnrance 
company,  and  the  check  by  which  It  was  at- 
tempted to  be  withdrawn  from  said  hank 
was  not  the  check  of  said  Insurance  company, 
by  reason  of  the  fact  that  It  had  not  heen 
signed  by  the  proper  officers  of  the  company 
so  as  to  warrant  and  Justify  the  bank  In 
paying  the  money,  thereon.  From  this  find- 
ing and  Judgment  of  the  coort,  the  bank  ap- 
peals. 

The  evidence  In  this  case  haq  taken  quite 
a  wide  scope,  but  the  real  issue  Is  a  com- 
paratively narrow  one,  being  confined  to  the 
question  as  to  whether  or  not  the  check  up- 
on which  the  bank  undertook  to  withdraw 
$1,000  from  the  account  of  said  Insurance 
company  was  so  drawn  that  It  could  properly 
be  held  to  be  the  act  of  said  Insurance  com- 
pany. 

It  appears  from  the  record  that  In  order 
for  the  Insurance  company  to  receive  the 
sanction  of  the  Insurance  department  to  com- 
mrace  business,  It  was  necessary  that  It  have 
■on  band  a  certain  amount  of  cash,  and,  as 
the  company  did  not  have  this  necessary 
amount  of  money,  an  arrang«nent  was  made 
■with  the  bank  by  J.  V.  Reed  and  Stuart  E. 
Brannon,  two  of  the  promoters  of  said  com- 
pany, by  which  they  executed  their  Joint  note 
to  the  bank  for  $1,000,  the  net  proceeds  of 
which  was  placed  to  the  credit  of  the  In- 
surance company,  and  this  sum,  supple- 
mented by  the  amount  of  the  dlsconnt,  made 
up  the  $1,000  which  the  president  of  the  In- 
■surance  company  attempted  to  pay  by  the 
<^eck  out  of  which  this  litigation  grows. 
The  by-laws  of  the  Insurance  company  pro- 
vide that  all  checks  on  the  deposit  of  said 
•company  should  be  signed  by  the  president 
«nd  countersigned  by  one  of  two  other  des- 
ignated officers.  The  bank  was  advised  of 
the  existence  of  this  by-law,  and,  In  fact,  had 
•entered  Into  an  agreement  with  the  Insurance 
company  that  the  checks  were  to  be  honored 
■only  when  so  drawn,  signed,  and  counter- 
■slgned.  Under  this  arrangement,  87  checks 
-were  drawn  by  the  Insurance  company  and 
Tionored  by  the  bank.  The  check  which  Is 
-the  subject  of  this  litigation  was  number 
^8,  and  It  was  signed  by  the  president  of  the 
Insurance  company  alone,  and  was  made 
payable  to  the  bank  for  the  purpose  of  pay- 
ing off  and  satisfying  the  Reed  and  Brannon 
note.  When  presented  to  the  bank  it  was 
lionored,  and  the  note  was  paid.  At  the  time 
this  check  was  drawn,  the  other  officers  of 
the  insurance  company,  whose  duty  It  was  to 
countersign  It,  refused  to  do  so.  The  fact 
that  It  was  not  signed  and  countersigned  as 
all  the  other  diecks  had  been  was  of  itself,  In 
the  atHKDce  of  any  special  contract  and  ar- 
rangement In  regard  to  the  signing  of  these 
checks,  sufficient  to  hare  put  the  bank  upon 
notice  that  this  check  was  not  such  authority 
«8  would  warrant  it  in  paying  out  the  funds 
of  the  Insurance  company  thereon.  But  here 
-we  have  a  positive  agreement  between  the 
Imuk  and  the  insurance  company  that  the 


checks  were  only  to  be  honored  whoi  signed 
by  the  president  and  countersigned  by  one  of 
the  other  officers  of  the  insurance  company, 
hence,  no  check  which  failed  to  measure  ap 
to  these  requirements  as  to  the  signatures 
of  the  officers,  of  the  insurance  company  could 
bind  the  Insurance  company  or  protect  the 
bank  against  loss  If  paid  by  it. 

The  note  In  que8tI<Hi  was  not  the  debt  of 
the  Insurance  company.  It  is  true  that  cer- 
tain of  the  promoters  of  said  company  had 
borrowed  this  money  on  their  individual  in- 
dorsements for  the  company  to  enable  it  to 
begtn  business,  but  the  name  of  the  Insurance 
company  did  not  appear  upon  the  note  which 
was  executed  to  raise  this  money,  for  If  It 
had  It  would  have  left  the  company  in  no 
better  position  than  it  was  (toward  c<»nply- 
Ing  with  the  requirements  of  the  law)  be- 
fore the  note  was  executed,  for  the  law  re- 
quired that  It  have  so  much  cash  on  hand 
over  and  above  any  liability.  As  t>etwecn 
the  Insurance  company  and  the  hank,  the 
insurance  company  was  not  liable  for  the 
payment  of  this  debt,  and  the  suggestion 
that,  even  though  the  cbe<^  was  not  prt^rly 
drawn,  the  bank  should  nevertheless  be  i>er- 
mltted  to  retain  the  fund  because  it  had  been 
used  to  pay  the  debt  for  which  the  Insurance 
company  was  liable,  has  no  application  here. 
The  bank  had  contracted  with  the  Insurance 
company  that  the  funds  of  the  l&tter  should 
be  withdrawn  from  the  farmer  only  upon 
checks  signed  and  countersigned  in  a  cer- 
tain particular  way.  The  check  In  question 
not  being  so  drawn,  the  bank  was  without 
authority  to  cliarge  the  account  ot  the  in- 
surance company  therewith.  The  bank  was 
no  more  authorized  to  charge  this  account 
with  this  $1,000  check,  signed  by  the  presl- 
Amt  of  the  Insurance  company  alone,  than  it 
would  have  been  to  charge  the  account  of  the 
insurance  company  with  the  checks  drawn  by 
the  president  thereof  In  his  individnai  ca- 
pacity. And  when  It  paid  out  the  money  on 
this  unauthorized  <Aeck,  it  iMld  out,  not  the 
money  of  the  insurance  company,  but  money 
belonglt^  to  the  baiA.  This  being  true,  the 
chancellor  properly  held  that  it  was  answer- 
able to  the  receiver  for  the  benefit  of  the 
creditors  of  the  Insurance  company  for  the 
full  amount  thereof. 

An  attempt  is  made  to  show  that  an  ar- 
rangement had  been  made  between  the  presi- 
dent of  the  bank  and  the  presldrat  of  the 
Insurance  company  whereby  this  fund,  which 
bad  been  so  borrowed  for  the  benefit  of  the 
insurance  company,  was  to  remain  in  the 
bank  and  not  be  checked  out  for  any  other 
purpose  than  the  paymmt  of  the  Reed  note. 
If  such  an  arrangement  had  been  made  be- 
tween the  president  of  the  bank  and  the  pres- 
ident of  the  insurance  company.  It  would  not 
have  been  binding  upoa  either,  and  snch  an 
arrangem^t  would  certainly  not  be  upheld 
where  the  Interests  of  creditors,  not  parties 
to  nor  acquainted  with  such  secret  arrange- 
ment, had  intervened.  Bat  a  considefatlon  of 
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this  qiiestion  la  obviated,  for  tbe  reason  that 
the  record  does  not  show  that  tbe  bank  ever 
«ntered  Into  such  an  arrang^mt  or  tmder- 
standlng;  but,  on  the  contrary,  It  shows 
that,  at  the  time  snch  an  arrangement  is  al- 
leged to  have  been  made,  Smith  was  no 
longer  president  of  the  bank,  and  hence  In  do 
wise  qualified  or  competent  to  speak  for  or 
represent  It 

On  plalntUTs  cross-appeal,  only  tbe  qnes- 
tion  of  his  costs  Is  Involved,  for  the  Judg- 
ment of  the  chancellor  subjecting  this  fl,000 
to  the  payment  of  the  debts  of  the  insurance 
-company  secured  to  him  the  fnll  relief  sought 
In  his  suit,  and  be  Is  now  complaining  of  the 
action  of  the  chancellor  in  striking  his  name 
from  the  petition,  upon  the  sole  ground  that 
it  subjects  him  to  the  payment  of  costs,  when 
the  Judgment  shows  that  it  was  upon  bis 
initiative  and  through  his  efforts  that  the  as- 
signed estate  bad  been  benefited  to  the  ex- 
tent of  this  recovery.  It  Is  clear  from  tbe 
pleadings  that  the  receiver  was  unwilling  to 
proceed  against  tbe  bank  for  this  money,  and, 
bad  it  not  been  for  the  plaintiff's  efforts, 
nothing  on  this  account  would  have  been  re- 
covered for  tbe  creditors.  As  a  matter  of 
equity  and  right,  tbe  plaintiff  should  have 
been  given  Judgment  for  his  costs,  either 
against  the  bank  or  the  receiver. 

A  suit  must  be  brought  In  the  name  of  the 
real  party  In  interest.  Where  the  real  party 
in  Interest  refuses  to  proceed,  we  see  no 
reason  why  those  Henefldally  Interested  may 
not  do  so.  The  owner  of  this  money  was  the 
Insurance  company.  It  had  been  abandoned 
by  Its  officers  and  directors,  and  its  affairs 
vrete  under  the  immediate  management  and 
control  of  an  officer  of  the  court.  This  officer 
was  refusing  to  attempt  to  collect  tills  money. 
Its  refusal  would  have  resulted  in  a  loss  to 
the  creditors  of  the  Insurance  company,  the 
only  persons  who  were  In  fact  interested  in 
Its  recovery.  Under  such  circumstances  to 
have  dented  to  a  creditor  tbe  right  to  sue  for 
it  would  have  been  to  defeat  the  ends  of  sub- 
stantial Justice.  Tbe  question  is  simplified 
when  viewed  from  another  standpoint  Sup- 
pose that,  when  the  plaintiff  demanded  of  tbe 
receiver  that  he  proceed  against  the  bank 
for  this  fl.OOO,  and  tbe  receiver  had  de- 
clined to  do  so,  the  plaintiff  had  petitioned 
the  court  to  require  the  receiver  to  proceed 
against  the  bank  for  this  money?  Upon  con- 
Biderlng  such  application,  either  Id  the  shape 
of  a  motion  or  by  petition  for  mandamus, 
the  chancellor  would  have  directed  the  re- 
ceiver to  proceed,  and  would  certainly  not 
bave  dismissed  the  plaintiff  with  Judgment 
for  costs  against  him  for  having  made  the 
motion  or  instituted  the  suit  Strict  equity 
would  require,  in  such  case,  that  any  costs 
incurred  be  borne  by  tbe  receiver,  If  not  by 
the  defendant  bank,  and  In  no  event  should 
the  plaintiff,  who  was  entirely  In  the  right, 
be  made  to  pay  the  costs.  As  practically  all 


costs  made  by  tbe  plaintiff  up  to  the  time  of 
his  removal  from  the  suit  w^e  only  such  as 
would  have  been  made  by  the  receiver  bad 
he  proceeded  alone,  the  Judgment  in  favor  of 
the  receiver  for  tbe  costs  of  the  suit  satisfies 
all  of  tbe  costs,  except  such  as  were  made  in 
an  effort  to  have  the  suit  dismissed  as  to 
the  plaintiff,  or  his  name  stricken  from  tbe 
record  as  a  party  plaintiff,  and  as  this  cost 
was  made  by  tbe  defendant  bank,  or  on  its 
motion,  It  Is  proper  that  it  should  be  made 
to  pay  same.  It  is  not  necessary  to  reverse 
the  case  on  plaintiff's  cross-appeal  in  order 
that  this  may  be  done,  but  the  cbaucellor 
will  direct  tbe  clerk  to  tax  all  costs  In  this 
litigation  against  the  defendant  bank. 

Judgment  affirmed  on  the  original  and 
crras-appeals. 


CITY  OF  RICHMOND  T.  OBNTRT. 

(Court  of  Appeals  of  Kentucky.   Jan.  6,  1910.) 

1.  Waters  ano  Wateb  Coubses  (M  178*) — 

FlOOOINO  liAITDS— OBSTBUCTIOH  OF  WaTEB 

Course— Measubb  or  Dahaoes. 

Where  an  obstmction  causing  recurrlos 
overflows  of  land  Is  of  a  temporary  character, 
tbe  measure  of  damages  is-  the  diminution  in 
the  value  of  the  land  for  use,  or  Its  rental  val- 
ue, and  not  the  diminution  in  its  salaUe  value. 

[Ed.  Note.— For  other  cases,  see  Waters  and 
Water  Courses,  Cent  Ditr.  S  255;  Dec.  Dig.  | 
178;*  Damages.  Cent  Dig.  8}  276%,  282.] 

2.  Waters  and  Wateb  Coubses  (S  178*)— 
Floodimq  Lands— Obstbuction  of  Wateb 
OouBBE— Natubb  or  Obbtbuction— Dau- 

AGES. 

Where  the  obstmction  causing  the  over- 
flow of  land  is  of  a  permanent  character,  all 
damages  to  such  land,  past,  present,  and  con- 
tingent, must  be  recovered  In  tme  action. 

VBO.  Note.— For  other  eases,  see  Waters  and 
Water  Gounea.  G«it  Dig.  1  256;  Dec.  Dig.  | 
ITS;*  Damages.  Cent  Dig.  H  276^,  282.] 

3.  Waters  and  Wateb  Coitbses  (8  HQ*)— 
Flooding  Lands— Obstruction  or  Wateb 
Course— When  Acnoif  Accbueb. 

Where  the  obstmctkm  causing  the  overflow 
of  land  is  permanent  In  nature,  the  cause  of 
action  for  damages  accrues  when  tbe  structure 
is  completed,  or  when  the  Injury  to  the  property 
is  first  occauoned. 

WBd.  Note^-J^r  other  cues,  see  Waters  and 
ater  Oourses,  Dea  Dig.  1  176.*] 

4.  Watebs  and  Wateb  Coubses  (|  176*)— 
Flooding  Lands— Obstbuction  of  Wateb 
Course— Who  Entitled  to  Sue. 

Where  the  obstruction  causing  land  to  be 
overflowed,  ia  permanent  in  character  so  that 
the  damages  ate  in  gross,  and  there  can  be  but 
one  recovery,  such  damages  are  recoverable  by 
the  then  owner  of  the  land,  and  not  by  a  suc- 
cessor in  title. 

[ESd.  Note.— For  other  cases,  see  Waters  and 
water  Cdoihs,  Cent  Dig.  |  2^;  Dec.  Dig.  | 
176.*] 

5.  Waters  and  Wateb  Coubsbs  (8  178*>— 
Flooding  La*ds— Obstbuction  of  Wateb 
Course  —  Character  of  OgsTBucnoN  — 
"Permanent  Stbuotube." 

Ah  affecting  the  damages  to  be  recovered 
for  overflowing  land  by  a  structure  obstructing 
a  water  course,  when  it  would  cost  as  mncfi 
to  alter  tbe  structure  causing  the  obstruction, 


iVw  oOwr  cuss  SM  tarns  toplo  and  sscUob  HUMBBB  1b  XMc.  *  Aol  Digs-  1H7  to  date,  *  Reporter  Indexes 
124S.W.-22 


Digitized  by 


Google 


838 


124  SOUTH  WBSTKBN  REPORTBB. 


as  to  balld  it  Id  the  fim  Inatanee.  and  it  Is  of 
a  durable  character,  evidently  intended  to  last 
indefinitely,  it  may  be  ngaxdM  as  *^niMnent.** 
[E)d.  Note.— For  other  case^we  Waters  and 
water  Oonrse*,  Cent  Dig.  {  255 ;  Dec.  Dig.  | 
178.» 

For  other  deSnltlcau,  see  Words  and  Phrases, 
VOL  6,  p.  53  IS.] 

ApE)eal  from  drcnlt  Conrt,  Madison  Ooim- 
ty. 

"To  be  officially  reported."  • 

Action  by  Alartlii  Gentry  against  the  clt7 
of  Richmond  for  damages  from  flooding  plaln- 
tUTs  land.  Plalntlfl  bad  Judgment;  and  de- 
fttidant  aiQMalB.  Reveraed. 

T.  EL  GoUluB,  for  appellant  Stella  M.  Tem- 
plonan  and  '3.  Tmia  Cobb,  for  «ppellefc 

O'RBAB,  X  AppqUee  aoqnlred  a  lot  In  the 
dtj  of  Richmond  about  four  yearn  ago.  The 
■nrfoce  of  the  Adjacent  territory  la  such  tbat 
Its  natural  drainage  Is  through  a  branch 
whldi  trsTerses  this  property.  The  branch 
at  that  point  has  been  walled  op  and  covered 
over  M  as  to  make  It  a  kind  of  a  sewer.  Just 
below  the  proper^  the  branch  croBses  First 
street  The  city  some  years  ago  graded  and. 
Improved  this  street  A  86-lnch  sewer  was 
laid  under  the  street  to  accommodate  the 
flow  of  water  from  the  branch.  The  city  had 
also  built  other  sewers  which  conducted  sur- 
fiice  water  from  other  sections,  Into  this 
branch  above  appellee's  lot,  ajgmenting  the 
quantity  of  water  passing  through  the  sewer. 
This  additional  water  would  otherwise  have 
passed  off  naturally  In  other  directions.  The 
conditions  mentioned  have  existed  for  a  time 
preceding  appellee's  purchase  of  his  lot  The 
sewer  under  First  street  is  not  large  enough 
to  carry  off  readily  all  the  water  caased  to 
pass  through  it  daring  heavy  rains,  and  In 
consequence  it  overflows  some  of  the  adjoin- 
ing lands.  Including  appellee's  lot  This  suit 
was  brought  by  appellee  against  the  city  to 
recover  damages  for  injury  done  to  his  lot 
by  the  conditions  named.  It  was  also  charged 
that  the  sewerage  produced  foul  odors,  great- 
ly inconvenienced  the  plaintiff,  and  detracted 
from  the  value  of  his  lot 

The  court  submitted  the  Issue  to  the  Jury, 
and  fixed  the  measure  of  damages  as  the  de- 
predation In  salable  value  of  the  lot  caused 
by  the  recurring  overflows.  The  InstructlouB 
given  the  Jury  by  the  trial  conrt  were  errone- 
ous. If  the  structure — that  is,  the  sewer  un- 
der First  street — had  been  of  a  temporary 
character,  the  measure  of  damages  would 
have  been  not  the  differfflice  In  the  salable 
value  of  the  property  Injured  thereby,  but  the 
diminution  of  the  value  of  the  use  or  rental 
value  of  the  property.  Pic^rlll  City  of 
LouISTlUe,  125  Ky.  213,  100  S.  W.  873,  30  Ky. 
Law  Rep.  1239;  City  of  Madlsonville  v.  Hard- 
man.  92  S.  W.  930,  29  Ky.  Law  Rep.  253; 
Hughes  V.  General  Electric,  etc.,  Co.,  107  Ky. 
485.  54  S.  W.  723,  21  Ky.  Law  Rep.  1202 ;  E. 


L.  ft  B.  8.  R.  R.  Co.  T.  Combs,  10  Bush.  382. 
19  Am.  Rep.  67.  Whether  an  obstroction 
constltntlng  a  nuisance  Is  a  permanent  one. 
In  which  event  all  the  damages  to  a  particu- 
lar lot  resulting  from  it  must  be  recov««d  in 
one  action,  or  temporary,  wb^  mcceMiTe  ac- 
tlons  may  be  maintained  to  reoovo-  the  dam- 
ages, Is  oftoi  difficult  to  detttmlDSi.  As  has 
been  r^atedly  held.  If  the  stmetare  is  per* 
manent,  not  only  must  all  dftmages,  past* 
present,  and  contingent,  be  recovered  In  one 
action,  but  they  accrue  when  the  structure  im 
completed — or  at  least  when  the  first  injury 
Is  occasioned  to  the  property — and  are  reooT- 
erable  by  the  then  owner  of  the  lot  Hu^ea 
r.  General  Electric,  etc.,  Co.,  supra ;  E*  &  N. 
R.  R.  Co.  V.  Lambert  110  S.  W.  SOCS,  83  E^y. 
Law  Rep.  199.  It  is  deoned  a  taking  of  the 
property,  and  as  no  alteration  at  the  strnc- 
ture  la  practicable^  !t  Is  assumed  tbat  the 
condIti<m  will  remain  unchanged.  OAe  law 
dlsfaTors  a  multiplicity  of  suits.  It  encoura- 
ges die  settlunent  of  controrersles  In  the  sim- 
plest and  most  expedltloiu  mannw,  consistent 
with  Justice.  It  would  be  an  unjust  burden 
to  allow  repeated  recoveries  for  injury  to 
property  which  In  llie  nature  of  die  case  is 
liable  to  recur  freanently,  nhea  the  whole 
matter  could  as  well  be  settled  In  tbe  <me  ac- 
tion. If,  however,  the  stmetare  Is  raw  whldi 
can  be  removed,  or  remodeled  so  as  to  obviate 
a  recnrrence  of  the  damage,  then  it  Is  better 
to  allow  a  recovery  for  cojlj  so  much  of  the 
damage  as  had  occurred  up  to  the  time  of 
the  trial.  For  the  parties  thereafter  could, 
and  m^ht  remove  the  objectionable  feature. 
In  such  event  It  would  be  nnjnst  to  allow  a 
recovery  of  damages  In  excess  of  the  Injury 
already  sustained,  as  future  damages  might 
not  ensue. 

Obviously,  if  the  structure  Is  permanent 
and  the  damages  recoverable  In  one  gross 
sum,  covering  all  time,  tbat  should  CTd  the 
matter.  To  allow  additional  recoveries  of 
the  same  nature  would  be  to  mulct  the  de- 
fendant a  number  of  times  for  the  same 
wrong,  and  compel  it  to  make  compensation 
repeatedly  for  one  taking  of  the  property.  It 
Is  equally  clear  that  the  person  from  whom 
tbe  property  was  taken,  its  owner  at  the  time 
of  the  permanent  Injury,  Is  the  one  to  be 
compensated.  If  he  sells  the  property  subse- 
quently, he  sells  It  In  Its  Impaired  state  The 
purchaser  buys  it  under  the  existing  condi- 
tions which  detract  from  Its  value,  and  fixes 
the  consideration  accordingly.  L.  &  N.  B.  R. 
Co.  T.  Lambert,  supra.  If  he  were  allowed 
then  to  recover  the  diminished  value  he 
would  get  something  he  had  not  bought  It 
Is  upon  these  considerations  that  Is  rested 
the  rules  of  compensation  at>ove  outlined. 
A  sewer  under  a  street  Is  a  permanent  struc- 
ture, as  that  term  Is  used.  When  It  would 
cost  as  much  to  alter  a  structure  as  to  build 
it  In  the  first  Instance,  and  whwi  It  Is  of  a 
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durable  <diaracter,  errldently  intended  to  lost 
indefinitely,  It  may  tM  regarded  as  permanent 
If  an  ondof^round  aewer  la  not  a  pramanent 
BtTQctare.  then  there  are  none.  It  was  held 
to  be  BO  in  MadJaonTlIle  t.  Hardman,  aupra. 
It  follows  that  the  damage  doie  to  this  lot 
the  tmlldlng  of  tba  sewer  In  question  ac- 
cmed  to  the  former  owner  of  the  lot,  wad  was 
then  recoTera1>l0  by  him. 

Limitation  was  not  rolled  on  by  the  city. 
Sor  was  it  necessary  l^t  the  dty  iriioold 
liave  ideaded  ttte  statute.  The  statute  may 
be  a  bar  to  a  cause  of  action.  But  when  the 
tects  disclosed  rtiow  that  the  plaintiff  never 
bad  the  cause  of  action,  the  statute  will  not 
apply.  The  damages  resulting  from  the  sew- 
erage are  governed  by  Ihe  same  rule  as  tliat 
applied  to  tbe  sewer.  Iliey  all  arise  out  of 
the  installation  of  flia  aystsm  by  the  dty  be- 
fore mipeaiee  aoqalred  the  lot,  and  the  sit* 
nation  was  as  permanent  as  it  is  the  luture 
of  sndi  things  to  be.  The  circuit  court  dionld 
hsTe  peremptwily  instructed  the  Jury  to  find 
for  the  defendant  dty. 

Berened  and  remanded. 


cutt  of  LonisymLB  t.  saoalowski 

et  al. 

(Coart  of  Appeals  of  Eeatucky.  Jan.  20. 1910.) 
1.  LicEifSEB  (I  7*)— CoWBTrnmoifAiJTT  or 
OaniKANoa— UNiFOSHrrr  or  Taxation. 
Const  i  171,  providea  that  all  taxes  shall 
be  niiiform  upon  all  property  subject  to  taxa- 
tion. Section  181  prorfdes  that  the  Qenerftl 
Aasembly  may  delegate  the  power  to  dties  to 
impOM  license  fees  on  oocnpatlons.  Ky.  St 
}  2960.  being  part  of  a  charter  of  dues  of 
the  first  dass,  provides  that  each  city  may  im- 
pose license  fees  on  occnpatlons.  A  dty  of  the 
first  dsM  by  ordinance  provided  that  every  per- 
son or  corpoiatioD  who  intends  to  commence 
the  basiness  of  selling  any  goods,  etc.,  except 
by  sample,  ahall  first  obtain  a  license.  Held, 
that  the  ordinance  is  not  in  violation  of  Const. 

fi  171,  an,  under  that  section  and  section  181, 
t  is  competent  for  cities  to  adect  the  occupa- 
tions on  which  to  lay  a  license  tax,  and  It  Is 
not  essentia]  that  all  callings  be  taxed  under 
the  license  system,  and  the  dty  may  classify 
those  at  tlie  same  occupations  imposiug  a  differ- 
ent license  tax  upon  eadi  dass  if  the  classifi- 
cation  1*  a  reasonable  one,  and  the  tax  imposed 
is  the  same  on  all  the  doss;  neither  Is  It  es* 
aential  that  the  Ucoise  tax  shall  be  nnlfoim 
with  die  property  tax,  the  license  tax  being  in 
addition  to  the  property  tax,  and  it  is  lawful 
to  impose  a  llcezLBo  tax  on  merchandlsini  as  an 
occopatioQ. 

[Eld.  Note.— For  other  cases,  see  Ucenses, 
Cent.  Dig.  H  8,  9;  Dec.  Dig.  |  7.*] 

z  ijcknses  9  t'^-'uunicipai.  obomavoeb— 
Vauditt— Amount. 

Whether  a  license  tax  Is  so  high  as  to  be 
prohibitive  is  tested  by  considering  whether  the 
tax  bears  so  heavily  on  the  dass  taxed  as  to 
prohibit  the  occupation,  and  an  ordinance  im- 
posing a  license  tax  on  merchandldng  which 
fixes  the  amonnt  to  be  paid  for  one  year  at 
$250  If  die  year  begins  on  the  first  of  September, 
and  the  sum  of  9100  for  the  time  between  the 
1st  of  January  and  the  1st  day  of  the  follow- 
ing September,  and  the  sum  of  $50  for  the  time 
beginnmg  at  any  time  between  the  80th  of 


April  and  the  1st  day  of  August  and  ending 
on  September  Ist,  held  not  so  high  as  to  be  pro- 
hibltlTe. 

lEH.  Note.— BV>r  other  cases,  see  licenses. 
Cent  Dig.  S  15;  Dec.  Dig.  i  7.*] 

Appeal  from  Circuit  Court.  Jeffoaon  Coun- 
ty, Chancery  Branch.  Second  Division. 

"To  be  officially  reported." 

Action  by  Sagalowski  A  Son  against  the 
City  of  Louisville.  Judgment  for  plalntlfra, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

Clayton  B.  Blakey  and  Elmer  C  Under- 
wood, for  appellant  Eugene  R.  Atftlsson 
and  Aloe  O.  Barrett,  for  appellees. 

O'BBAB,  J.  This  Rppeai  Involves  the  va- 
lidity of  an  ordinance  of  the  city  of  Louis- 
ville, which  reads  as  follows:  "Every  indi- 
vidual, firm  or  corporation  who  intends  to 
commence,  after  the  first  day  of  September 
of  any  year,  the  business  of  selling  any  goods, 
wares  or  merchandise,  except  by  eample,  shall 
first  obtain  a  license  therefor  and  pay  in  ad- 
vance for  the  same  as  follows,  viz.:  If  said 
business  Is  commenced  after  the  first  day  of 
September,  and  before  the  second  of  Janu- 
ary, said  license  fee  shall  be  two  hundred  and 
fifty  dollars.  If  said  business  is  commenced 
at  any  time  after  the  first  day  of  January 
and  before  the  first  day  of  May,  the  license 
fee  shall  be  one  hundred  dollars.  If  said 
business  Is  commenced  at  aoy  time  between 
the  80th  day  of  April  and  the  first  day  of 
August  Bald  license  fee  Bhall  be  flf^  dollars. 
Each  license  Isaned  under  this  section  ahall 
entitle  the  Ucoisee  to  conduct  or  carry  on 
said  business  unUl  the  first  day  of  the  next 
succeeding  S^tember.  Eadi  agent  or  em- 
ployg  who  conducts  or  manages  said  business, 
or  assiats  In  the  conducting  or  managing  said 
business  before  a  license  has  been  obtained 
therefor,  shall  be  guilty  of  a  violation  of 
this  ordinance,  and  shall  be  liable  to  the  pen- 
alty hereinafter  provided."  While  this  ordi- 
nance was  before  the  court  for  construction 
In  LoulBvUle  V.  Roberts  A  ErelgCT,  106  S.  W. 
481,  82  Ey.  Law  Bep.  182,  Its  constitutional- 
ity on  the  ground  now  presented  seems  not  to 
have  been  raised  or  considered. 

It  will  be  observed  that  the  effect  as  well 
as  evident  purpose  of  the  ordinance  was  to 
impose  a  tax  on  those  Itinerant  merduutts 
who  come  In  after  September  ls(>— the  time 
of  assessing  such  property  for  state,  county, 
and  city  taxes,  and  who  would  likely  leave 
before  the  next  assessing  period  came  around. 
The  suit  was  brought  by  arodleea  who  were 
merchants  opting  up  after  January  1st  and 
before  August  1st,  aoA  who  were  compdled  to 
pay  the  license  tax  imposed  by  ttm  ordinance 
or  suffer  prosecution  and  fine  in  the  police 
court,  seeking  to  recover  the  license  taxes 
paid.  A  general  demurrer  to  tlie  petition  fil- 
ed by  the  city  was  overruled. 

The  drcuit  court  held  the  ordinance  to  be 
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Tiolatlve  of  the  ConstttqUon  In  tm>  respects : 
On^  tbat  It  was  not  imUonn  taxatkm ;  and 
tbe  otb«  that  the  tax  was  so  exwbltant  as 
to  amount  to  confiscation. 

Resident  merchants  have  to  pay  a  city  as 
Tell  as  a  connty  and  state  tax  upon  their 
stocks  of  merchandise  rained  as  (tf  the  1st 
day  of  8ei>tember  of  eadi  year.  The  city  rate 
alone  was  ^IMt  on  tiie  flOO  of  aawased  Taloe. 
The  whole  tax  would  be  somethins  like  $2.60 
<Hi  $100.  The  city's  contention  Is  that  a  great 
many  people  wonld  open  ta>  a  bn^ess  as 
merchants  after  September  1st  and  qnlt  it 
Just  before  September  let  of  the  next  year  so 
as  to  escape  this  tax  of  $1.80  or  $2JS0,  or 
whatera-  It  might  ha  The  resldmt  mer- 
chants were  not  only  put  to  a  aerious  dlsad- 
Tantage  In  the  con^ietltton  which  theSx  more 
favored  competitora  were  tbna  enabled  to 
glT^  but  the  dty  waa  defeated  In  the  ctdlec- 
tlon  of  considerable  rerenue  from  a  class  of 
merdiants  who  idayed  at  hide^nd-seek  with 
the  tax  assessors,  with  all  the  advantages  on 
the  side  of  the  dodgos. 

Appellees  assail  the  ordinance  upon  the 
ground  that  It  violates  the  uniformity  clause 
of  the  Constitution  (section  171,  Const),  in 
that  (1)  all  merchants  In  the  city  of  LouISTille 
are  not  required  to  pay  a  license  tax;  (2) 
even  under  the  ordinance,  those  who  are  re- 
quired to  pay  a  license  tax  are  not  assessed 
upon  a  uniform  scale — e.  g.,  $260  a  year  for 
those  who  enter  after  September  1st  and  be- 
fore January  2d,  those  between  January  Ist 
and  May  Ist  $100,  and  those  between  April 
80th  and  August  Ist  $50,  is  not  proportioned 
B8  to  time,  volume  of  business,  or  any  other 
reasonable  basis.  By  virtue  of  section  ISI  of 
the  Constitution  •  •  the  General  As- 
sembly may  by  general  laws  •  •  •  dele- 
gate the  power  to  countieo,  towns,  and  cities, 
and  other  municipal  corporations,  to  impose 
and  collect  license  fees  on  stock  used  for 
breeding  purposes,  on  franclilses,  trades,  occu- 
pations, and  professions."  The  sources  of 
revenue  of  cities  of  the  flrst  class  are  defined 
by  section  2980  of  the  Kentucky  Statutes,  be- 
ing part  of  the  charter  of  cities  of  the  flrst 
class,  which  reads  as  follows:  "Each  city 
shall  raise  a  revenue  from  ad  valorem  taxes 
and  from  a  tax  based  on  income,  licenses,  and 
franclilseB,  •  *  *  and  may  impose  license 
fees  on  stoA  used  for  breeding  purposes  and 
on  franchises,  trades,  occupations,  and  profes- 
sions." It  has  been  held,  construing  sections 
181  and  171  of  the  ConstituUon,  that  it  is 
competent  for  the  municipalities  to  select  the 
trades,  callings,  or  occupations  which  th^ 
deem  proper  to  lay  a  license  tax  upon,  and 
that  it  is  not  repugnant  to  the  uniformity 
clause  of  section  171  either  that  all  callings 
are  not  taxed  under  the  license  system,  or 
tliat  all  occupations  that  are  required  to  pay 
a  license  are  not  made  to  pay  the  same.  Ha- 
ger  V.  Walker,  128  Ey.  1.  107  S.  W.  254.  32 
Ey.  Law  Bep.  748,  15  L.  R.  A.  (X.  S.)  105 ; 
Brown-Foreman  Co.  t.  Commonwealth,  125 


Ey.  40SMaL  8.  W.  821.  80  Ky.  law  B^  793; 
Louisville  T.  Schn«ll,  114  B.  W.  742;  Carllale 
V.  Hechlnger.  108  Ky.  8S1,  4S  8.  W.  858,  20 
Kf.  Law  B^  74. 

It  Is  allowed  that  the  state  or  the  munici- 
pality may  dasaify  even  Qiose  of  the  same 
occupations,  and  Impose  a  different  Ucense 
tax  upon  each  class.  All  that  is  required  Is 
that  ttie  dasaification  shall  be  a  nature  and 
reasonable  one,  and  ttiat  tiie  tax  Imposed 
shall  be  the  same  upcm  all  of  the  daas.  Stra- 
ter  Bros.  v.  Commonwealth,  117  Ky.  804, 78  S. 
W.  871,  2S  Ey.  Law  Rep.  1717.  It  ta  not 
necessary  that  a  license  or  occupation  tax 
shall  hear  the  relationship  of  uniformity  to 
proper^  tax  paid  upon  property,  ^e  Consti- 
tution does  not  contemplate  that  kind  of  uni- 
formity. The  two  phases  taxation  are 
wholly  different  The  ad  valorem  syston  la 
the  prlndpal  plan  of  taxation  !n  this  state. 
The  license  system  la  cumulative,  and  In  ad- 
dition to  the  property  tax.  lliey  are  not  re- 
lated systems,  and  were  not  Intended  to  he 
measured  one  with  the  other.  In  the  dasslfl- 
cation  of  callings  selected  as  the  subject  of 
license  tax,  the  only  limitations  in  the  Con- 
stitution are  that  there  shall  be  an  equality 
of  the  burden  Imposed  on  all  who  naturally  or 
reasonably  bdong  to  the  dass,  that  the  tax 
shall  not  be  confiscatory,  and  shall  be  imposed 
by  general  law  for  public  purposes.  Merchao- 
dlslng  as  an  occupation  may  be  taxed  upon 
the  license  system.  But  It  does  not  follow 
that  all  merchants  must  pay  the  same  license 
fee,  or  that  all  merdiants  must  be  included. 
They  may  be  separated  Into  grades  or  dasses, 
regulated  by  any  reasonable  and  Just  consid- 
eration which  really  makes  of  them  separate 
classes.  Drygoods  merchants  might  be  form- 
ed into  one  class,  grocery  merchants  Into  an- 
other, druggists  into  another.  But  such  Is  not 
this  classification.  The  policy  was  primarily 
to  raise  revenue.  It  was  secondarily  to  raise 
it  from  a  class  of  property  holders  not  oth- 
erwise reached  by  the  taxing  process.  Those 
who  do  and  those  who  do  not  may  well  be 
r^arded  as  separate  classes.  Those  who  pay 
taxes  upon  regular  assessments  are  a  natural- 
ly distinct  class  of  citizens  from  those  who, 
though  In  the  same  business,  so  manage  as  to 
beginning  and  continuing  It  as  to  he  out  of 
business  on  the  day  as  of  which  the  assess- 
ments are  made.  It  was  competent  for  the 
city  council  to  have  treated  them  as  two  dis- 
tinct classes,  though  engaged  In  similar  oc- 
cupations. It  was  also  competent  to  further 
divide  the  class  to  be  subjected  to  the  license 
tax  into  classes,  as  was  donfc  Those  who  be- 
gin their  business  after  the  assessing  period 
but  In  time  to  get  the  benefit  of  the  profitable 
holiday  trade  naturally  ^Joy  a  privilege 
more  lucrative  than  do  those  who  come  in  lat- 
er ;  and  those  who  get  the  benefit  of  plying 
their  trades  during  the  midwinter  and  early 
spring  seasons  have  an  essily  perceived  ad- 
vantage over  those  who  come  in  at  the  end 
of  the  spring,  while  those  who  h^tn  In  Ao- 


Digitized  by 


Google 


UNITED  STATES  FIDBLITT  &  GUABANTT  CO.  t.  HILLEB. 


841 


gast  find  the  dull  summer  season,  just  before 
aatumn,  and  wonld  probaWy  be  on  hand  for 
aesessment  the  Ist  of  September.  The  dlrl- 
slonB  of  the  danes  seem  logically  arranged, 
and  the  proportioning  of  the  tax  just  The 
argument  advanced  by  appellee  that  these 
Itinerant  merchants  are  thus  doubly  taxed, 
because  In  addition  to  the  license  tax  Imposed 
on  them  they  pay,  or  must  be  presumed  to 
have  paid,  on  their  property — that  Is,  the 
money  that  was  Invested  In  the  merchandise, 
and  which  was  on  hand  in  some  form  on  Sep- 
tember 1st — rests  on  a  purely  Ideal  basis  of 
fact  It  is  well  known  that  but  a  small  per 
cent,  probably  not  OTer  1  per  cent,  of  money 
IB  llisted  for  taxation,  and  atocka,  bonds, 
notes,  and  similar  seciiritieB  bat  little  more. 
Tlie  fact  I>  notorloos,  and  was  probably  In 
the  mind  of  the  coondl  whm  formalatlng  the 
ordinance  under  oonslderatlfni.  Yialble  prop* 
erty  pays  more  taxes  became  it  cannot  be  hid. 
Dodgii^  in  and  ont  between  assessing  dates 
•ems  one  of  the  ways  of  escaping  taxation. 
It  was  to  catch  that  class  that  the  ordinance 
was  drawn.  If  pwcfhance  some  anoCCending 
merchant  fall  within  the  class  temporarily, 
tats  hardship  will  not  avail  the  horde  of  old 
offenders  who  woald  continue  to  enjoy  with- 
out cost  what  others  provide.  Similar  stat- 
utes or  ordinances  have  been  upheld  In  states 
having  simitar  provisions  in  their  Constitu- 
tions to  ours.  State  of  Wyoming  v.  Willing- 
ham,  9  Wyo.  290.  62  Pac.  797,  62  L.  B.  A.  198, 
87  Am.  St  Rep.  948 ;  Des  Moines  v.  Bolton, 
128  Iowa,  108,  102  N.  W.  1045.  In  this  state 
we  have  long  had  a  statute  Imposing  a  license 
tax  on  peddlers — ^who  are  In  a  sense  Itinerant 
merchants.  They  are  of  the  class  who  are 
^here  to-day  and  gone  to-morrow."  If  not 
made  to  pay  a  license  tax,  they  would  ply 
thelr  trades  In  competition  with  tazimylng 
merchants,  reaping  where  they  bad  not  sown. 
The  constitutionality  of  the  statutes  taxing 
them  under  the  license  system  Is  no  longer 
questioned.  Doobtleea  the  tax  so  Imposed  is 
quite  dlsproportlonato  to  the  ad  valorem  tax 
laid  on  resident  dealers  in  the  same  commod- 
lUes. 

Finally  it  Is  urged,  and  was  so  held  by  the 
chancellor  below,  ttiat  the  tax  In  this  ordl* 
nance  Is  so  high  as  to  be  prohibitive.  Instan- 
ces mi^t  be  dted,  could  easily  be  imagined, 
where  any  license  tax  of  enough  moment  to 
meet  the  requirements  of  Its  enactment  bore 
so  lieaTlly  oa  certain  Individuals  as  to  be 
severely  <nierons,  p^lups  oppressive.  Tet  no 
tax  nor  other  rule  is  to  be  tested  by  Its  ex- 
ceptions Blon&  The  test  is  whether  the  ta^ 
bears  so  heavily  on  the  class,  not  Isolated  and 
etceptlonal  Individuals,  as  to  prohibit  the 
occupation — as  to  be  confiscatory.  There  is 
nothing  appearing  in  this  record  that  such 
Is  the  actual  effect  of  this  tax,  nor  does  It 
appear  to  us  as  being  so. 


Judgment  reversed  and  remanded,  with  dli 
rectlons  to  sustain  the  demurrer  to  the  pe- 
tition. 


UNITED  STATES  FIDGLITT  &  OUARAN- 
TX  00.  V.  MILLER,  Judge. 
SAME  V.  DOUGLASS'  TRUSTEE. 
(Court  of  Appeals  of  Kentucky.   Jan.  19,  1910.) 

Appeal  aho  Ebrob  (8  1207*)— Remand— Pbo- 
CBBDiNas  AnxB  Remand. 

Where  the  court  on  appeal  decided  that  on 
the  death  of  testator's  wife  the  estate  passed 
In  fee  to  bis  five  children,  one  of  whom  was 
a  defaulting  trustee,  thereby  enabling  his  sure- 
ty to  subject  In  part  payment  of  the  sum  paid 
as  surety  his  one-fifth  interest  Id  the  estate, 
and  that  the  trustee  and  surety  were  chargeable 
with  a  nedfied  sum  In  addition  to  the  amount 
the  trial  court  bad  required  them  to  pay,  a 
judgment  on  the  return  of  the  case,  which  re- 
cited that  the  successor  of  tbe  trustee  was  only 
entitled  to  recover  from  the  surety  four-fifths 
of  the  sum  previously  paid  and  four-fifths  of 
the  spedfied  sum,  and  which  left  open  for  fut^ 
tfaer  proceedings  the  right  of  tbe  surety  to  sut^ 
Ject  any  other  part  of  tbe  interest  of  the  trus- 
tee In  tbe  estate,  conformed  to  the  decision  on 
appeal. 

[Eid.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4006,  4689;  Dec  Dig.  | 
1207.*I 

Appeals  from  Circuit  Court  JelTerson 
County,  Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Mandamus  by  the  United  States  Fidelity  & 
Guaranty  Company  against  Shackelford  Mill- 
er, Judge  of  the  Circuit  Court  to  compel  the 
rendition  of  a  judgment  In  accordance  with 
the  decision  of  the  court  on  appeal,  and  the 
United  States  Fidelity  &  Ouaranty  Company 
appeals  from  a  Judgment  entered  after  rever- 
sal In  an  action  between  It  and  George  L. 
Douglass'  trustee.  Petition  for  mandamus 
dismissed,  and  Jndgmrait  appealed  from  af- 
firmed. 

Thomas  W.  Bullitt,  Bullitt  ft  Bullitt  and 
Wm.  W.  Gaunt  for  appellant  Carter  ft  Car- 
ter, Bodley  ft  Baskln,  Dodd  ft  Dodd,  and  B. 
H.  Nettlerotb,  for  appellees. 

CARROLL,  J.  In  the  first-mentioned  case 
tbe  appellant  upon  petition  moved  this  court 
to  Issue  a  writ  of  mandamus  against  the 
Honorable  Shackelford  Miller,  judge  of  the 
Jefferson  circuit  court  chancery  branch. 
First  division,  to  appear  and  show  cause  why 
be  refused  to  carry  into  effect  the  mandate 
of  this  court  In  the  cause  of  the  United  States 
Fidelity  &  Guaranty  Company  v.  Douglass' 
Trustee.  The  second  case  Is  an  appeal  from 
the  judgment  entered  after  the  reversal  by 
the  same  chancellor  In  the  above-mentioned 
case. 

It  will  thus  be  seen  that  the  only  question 
Involved  Is  whether  or  not  the  judgment  en- 
tered upon  the  return  of  the  case  was  In  con- 
formity with  the  opinion  of  this  court  In 
United  States  Fld^lty  ft  Goaran^  Company 
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T.  DonSlan'  Trnstee,  120  8.  W.  828,  and  tbe 
mandate  lamed  tberetm. 

An  examination  ot  the  opinion  of  the  court 
will  dlBcloK  that  only  two  questions  were  in- 
T(dved  on  the  appeal  or  dlapoeed  of  by  the 
court:  Elret,  whether  or  not  iq>on  tba  death 
of  Mn.  Garter  the  estate  passed  In  fee  to  her 
five  children;  and,  second,  wbedier  the  court 
orred  In  falling  to  charge  Lattimore  D.  Car- 
ter, the  defanltlDg  trustee  and  his  surety,  the 
ffnaranty  company,  with  $1,900.  Upon  the 
first  question  we  bdd  that  upon  the  death  of 
Mrs.  Garter  the  estate  did  pass  In  fee  to  her 
fire  cbUdrra,  and  the  ^fect  of  this  ruling  was 
to  enable  the  guaranty  company  to  subject. 
In  part  payment  d  the  sum  It  bad  bem  re- 
quired as  surety  to  pay  for  him  as  trustee, 
the  one-flflh  Interest  of  Lattimore  D.  Carter 
In  the  estate.  np(m  the  second  point  we  held 
that  the  trustee,  and  his  surety,  were  chai^ 
able  with  $1,900  in  addition  to  the  amount 
they  were  adjudged  to  pay  In  the  lower  court. 
No  question  was  made  by  counsel  that  the 
court  erred  In  its  Judgment  fixing  the  /unount 
of  the  defalcation  by  the  trustee.  Indeed,  on 
the  former  ai^>eal  the  sole  effort  of  the  guar- 
anty company  was  directed  to  baring  the 
Judgment  of  tbe  diancellor  that  the  estate 
did  not  pass  In  fee  to  the  chlldrra  upon  the 
deatb  of  Mrs.  Carter  reversed,  In  order  that 
it  might  subject  Lattimore  D.  Carter's  inter- 
est In  the  estate;  the  chancellor  baring  ad- 
Judged  that  he  had  no  Interest  that  could  be 
subjected. 

Previous  to  its  former  appeal  it  had  paid 
over  to  Clarke,  as  the  snccessor  of  Carter, 
trnstee,  under  orders  of  the  chancery  court, 
the  sum  of  $73,029.79,  the  amount  for  which 
It  was  held  liable  as  surety.  Upon  a  return 
of  tbe  case,  the  Judgment  here  appealed  from 
was  entered.  In  this  judgment  it  is  recited 
that  Clarke,  trustee,  was  only  entitled  to  re- 
cover from  the  guaranty  company  four-fifths 
of  the  sum  it  had  previously  paid,  and  In  ad- 
dition thereto  four-flfths  of  $1,900,  which  it 
was  also  held  responsible  for.  And,  as  the 
trustee  had  collected  from  It  the  whole  of 
the  defalcation,  he  was  directed  to  repay  to 
it  one-fifth  thereof,  and  this  be  at  once  did. 
And.  as  there  had  been  no  adjudication  of 
tbe  amount  of  Lattimore  D.  Carter's  interest 
In  tbe  estate  of  Oeorge  L.  Douglass,  or  adju- 
dlcatl<m  of  the  amount  that  the  guaranty 
company  was  entitled  to  recover  trom  the  es- 
tate on  accomit  of  Lattimore  D.  Carter's  in- 
terest in  It,  the  judgment  provided  that: 
"And  it  appearing  that  issues  have  not  yet 
been  joined  ni>on  said  amended  and  supple- 
mental answers,  counterdalms,  and  cross-pe- 
titions filed  herein  by  said  defendant,  the 
United  Stetes  Fidelity  &  Guaranty  Company, 
and  that  It  would  be  premature  at  this  time 
to  attempt  herein  to  determine  the  amount  of 
the  interest  or  share  of  said  Lattimore  D. 
Carter  In  said  total  shortage  or  in  the  estate 
of  George  Lb  Douglass,  deceased,  it  Is  there- 
fore ordered  that  this  cause  be  retained  for 
tfuch  further  proceedings  as  may  be  neces- 


sary or  propw  to  determine  tb«  rl^ts 
parties  arising  ondw  said  amended  and  i 
plemaital  answers,  coimtendalms.  and 
petitions,  and  It  Is  furtbor  expressly  pr 
ed  that  nothing  herein  contained  shall  pn 
dice  or  affect  the  righto  of  said  plalntifl 
tee  w  of  the  beneficiaries  under  said 
Qeoige  I*  Douglass,  deceased,  to 
against  the  Interest  or  share  ot  said 
mere  D.  Gartw  In  said  estate  or  against  i 
sum  ber^  lodered  r^Id  unto  tbe  said  i 
United  States  Fidelity  A  Quaranty 
all  costs;  dlsbnrs^ents,  and  eQ>en8es 
erly  Inciimd  In  asowtalnlng,  estet 
recovering,  and  settling  the  amount  of 
trusteed    shortege  or  defalcation,  aod 
all  the  coste  and  expenses  of  admlni 
of  said  trust  and  the  settlemoits 
In  other  words,  the  Judgment  only 
ed  that  the  guaranty  company  was  oitit 
to  be  repaid  one-fifth  of  the  amonnt  that : 
Iiad  paid  Into  court  under  the  former  jad 
ment,  and  was  liable  for  the  further  sum  < 
four-fifths  of  $1,900.  Ite  right  to  subject  i 
other  part  of  the  Interest  of  Lattimore  U\ 
Carter  In  the  estate  of  George  L.  Douglui| 
was  left  open  for  further  proceedings. 

On  behalf  of  the  appellant,  the  guarantrl 
company,  the  argument  Is  now  made  that  tt» ', 
judgment  does  not  conform  to  the  opinion  of ! 
this  court,  or  at  least  that  it  was  prena- 
tnrely  entered.  And  It  Is  Insisted:  Flnt.  : 
Uiat  when  the  former  judgment  was  set  aside 
as  directed  by  the  opinion,  there  shonld  have 
been  no  new  judgment  entered  until  after  tbe 
amended  and  sutiplementel  answers,  counte^ 
claims,  and  cross-petitions,  which  were  r^ 
jected  by  the  lower  court  In  the  first  jods- 
meot,  had  been  filed  and  the  case  stood  regu- 
larly for  hearing ;  second,  that  it  wai 
entitled  to  an  opportunity  to  take  proof  to 
reduce.  If  It  could,  the  amount  of  the  defalca- 
tion; and,  third,  that  the  effect  of  the  opin- 
ion  was  to  adjudge  that  the  powers  of  P.  N. 
Clarke,  as  trustee  under  the  will,  and  his 
right  to  prosecute  the  action  against  the  de- 
faulting trustee  and  his  surety,  ceased  upon 
the  death  of  Mrs.  Carter,  and  thwefore  upm 
the  return  of  the  case  the  action  should  bare 
been  prosecuted  in  the  name  of  the  children 
of  Mrs.  Carter  and  not  the  trustee. 

The  new  judgment,  or  the  one  now  a[^>eal- 
ed  from,  does  not  in  any  manner  whatever 
prejudice  the  rights  of  the  guaranty  company. 
The  amount  due  by  it  on  account  of  the  defal- 
cation was  determined  in  the  former  hearing 
of  the  case.  Indeed,  it  is  not  now  seriously 
Insisted  that  any  misteke  was  made  In  find- 
ing against  It  the  amount  specified  In  the 
judgment  So  that  we  feel  safe  in  saying 
that  the  guaranty  company  was  not  preju- 
diced by  the  Judgment  against  It  in  this  par- 
ticular. The  new  judgment  placed  the  guar- 
anty company  precisely  In  tbe  same  condlticm 
as  If  it  had  only  been  required  to  pay  In  the 
first  place  four-flfths  of  the  amount  of  tbe 
defalcation  and  had  been  allowed  to  retain 
Lattimore  D.  Carter's  share  In  it  Its  right 
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to  subject  to  Its  dalm  against  Lattlmore  D. 
Carter  any  other  Interest  he  may  hare  In  the 
estate  is  expressly  reserved  to  It  In  the  jodg^ 
ment  Even  if  it  might  be  said  that  entering 
the  new  Jndgmrait  was  technically  prema- 
ture, It  cannot  be  mccessfully  maintained 
that  any  nbatantlal  right  of  the  guaranty 
company  was  prejudiced  thereby. 

The  opinion  did  not  In  terms  or  effect  ad- 
judge that  the  powers  of  Clarke  as  tmstee 
tttmlnated  at  once  apon  tbe  death  of  Mrs. 
Garter.  Althongli  nptm  her  death  the  tmst 
ended,  and  the  estate  passed  In  fee  Into  the 
possession  ol  the  children,  yet  Olarlu^s  tms- 
teeshlp  would  continue  until  he  bad  settled 
his  accoants  as  tmstee.  dearly  the  mon^ 
In  his  hands  odlected  imdM  the  formw  Judg- 
ment from  the  guaranty  company  should  not 
be  paid  to  It  Hie  heirs  of  Mm.  Carter,  ex- 
dQdlng  ZiSttlmore  D.  Cartw,  are  entitled  to 
it  When.  If  at  all.  It  is  paid  to  them  by  the 
trustee,  is  not  a  question  that  cfmoams  the 
guaianty  company.  It  la  a  matter  between 
the  four  diildrwi  ct  Mrs.  Carter  and  Clarke. 
There  can  be  no  doubt  that  the  paymmt  to 
daike  by  the  guaranty  convany  of  the 
amount  adjudged  against  It  was  a  complete 
acquittance  to  it  for  the  amount  paid.  Nel* 
flier  ttie  childrwi,  nor  any  other  person,  can 
require  it  to  again  pay  any  part  of  this  sum. 
Tbe  chUdrtti  ot  Mrs.  Carter  are  made  parties 
defendant  to  its  cross-petition  allowed  to  be 
filed  1^^  the  Judgmoit,  and  so  In  the  subse- 
quent lltLgatlott  1^  tbe  guaranty  company  to 
subject  tbe  Interest  of  Lattlmore  D.  Carter 
in  tbe  estate  the  benefldarles  of  the  fund  and 
the  parttoe  directly  Interested  In  the  estate 
will  be  before  the  court  and  can  assert  their 
rights. 

In  our  opinion  the  Judgment  entered  by  the 
chancellor  conformed  to  the  opinion  of  this 
court  and  Ite  mandata 

Therefore  the  petttltm  for  a  mandamus  Is 
dismissed,  and  the  Judgment  appealed  tnm 
Is  affirmed. 


BAINS  et  al.  T.  OLOBB  BANK  &  TRUST 

CO. 

FIRST  NAT.  BANK  OF  FADUCAH  et  aL 
T.  BAINS  et  aL 

(Oourt  of  Appeals  of  Kentucky.  Jan.  20,  1910.) 

1.  Wnu  (f  786*)— Masbud  Wohek— Rights 
ov  Husband. 

Under  the  statute  firing  the  wife  the  rl&:ht 
to  dispose  of  her  property  By  wll],  and  glTiDg 
tbe  hndnnd  the  ri^t  to  elect  to  take  under  the 
will,  a  wife's  pnqterty,  not  subject  to  the  hus- 
band's eieditoTs,  passes  under  her  will,  unless 
the  husband  elects  to  take  under  the  statute, 
and  the  husband's  creditors  may  not  complain 
of  his  dectlon  to  take  under  the  will,  and  equi- 
ty will  not  compel  him  to  exercise  bis  election 
for  the  benefit  of  his  creditors. 

TSa.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  I  20Se;  Dec:  Dig.  I  78S.*] 


2.  Lm  EsFATBs  (S  16*)— BNHANCEinarT  xir 
Vai.u>— Right  or  Rbuaikdesiceit. 

^e  enhancement  In  the  value  of  corporate 
ato<±  while  in  the  hands  of  the  life  tenant  under 
a  will  bequeathing  the  same  to  one  for  life, 
with  gift  over  to  others,  belongs  to  the  remain- 
dermen. 

[Bd.  Note.— For  other  casee,  see  Life  Estates, 
Cent  Dig.  |  34;  Dec.  Dig.  { 

Appeal  from  Glrcolt  Court,  McOratta 

County. 

"To  be  officially  reported." 

Consolidated  actions  by  the  Olobe  Bank  & 
Trust  Company  and  by  the  First  National 
Bank  of  Paducah  against  George  W.  Belnr 
and  others.  From  the  Judgmrait  certain  ot 
the  defendants  appeal,  and  plaintiffs  0)o 
cross-appeal.  Judgment  on  cross-appeal  af- 
firmed,  and  on  aroeal  of  defraidants  rerersed 
and  remanded. 

D.  O.  Park,  for  First  Nat  Bank.  John  O. 
MUler,  W.  Mike  Oliver,  Hendrlck  ft  Corbet*, 
and  Wm.  Marble,  tor  h^rs  and  derlsees  oX 
Wllhelm.  Bradshaw  ft  Bradshaw,  for  Balna 

HOBSON,  X  Tbe  Olobe  Bank  ft  Trust 
Conipany  brought  a  aoit  in  the  MeCracken 
circuit  court  to  enforce  the  ooUectkm  of  two 
notes  anregafliv  tbe  sum  of  $S311'8S,  exe- 
cuted to  It  the  Roister  Newspaper  Com- 
pany, with  Jamea  B.  ^helm,  M.  E.  Beadles, 
and  Ella  B.  Wilh«lm  as  sureties;  the  latter 
being  the  wlf6  of  James  E.  Wilbelm,  and 
Mrs.  Beadles  being  bis  mofiier-lD-law,  the  wi- 
dow of  William  E.  Beadles  who  died  In  Octo- 
ber, 1808.  Mrs.  Wllta^m  executed  no  mort* 
gage  to  secure  tbe-notea,  and  they  were  there* 
fore  unufoTceable  against  her,  as  she  was 
only  a  surety  in  them.  Prior  to  '^e  death  of 
William  Beadlee,  he  deeded  to  her  real  es- 
tete  in  Padurab,  which  Is  now  very  Taluable. 
She  died  on  April  4,  190B»  leaving  snrviring 
her  her  husband  and  four  children.  She  and 
her  husband  weie  married  In  1887,  and  had 
issue  bom  in  1889.  Tbe  bank  insisted  that  at 
ber  death  her  husband  took  an  eeteto  by  the 
curtesy  In  this  land,  and  undertook  to  sub- 
ject it  to  Ita  debt  She  left  a  will,  which  was 
duly  admitted  to  probate,  by  wbldi  she  de- 
vised tbe  land  to  her  cblldrai,  glvli^  her 
husband  In  effect  a  home  there  with  tliem, 
and  deviaed  to  him  other  property.  Her  will 
was  duly  admitted  to  probate  and  was  not 
roiounced  by  the  husband;  on  the  contrary, 
he  accepted  bis  proMsims  and  took  undw  it. 
It  la  Instated  for  the  bank  that  in  so  doing 
he  practiced  a  fraud  upon  his  creditors,  and 
that  notwUbstending  the  will  and  the  fact 
that  he  has  not  renounced  tiie  will,  be  still 
owns  a  life  estate  In  tbe  land  ^rtddi  may  be 
subjected  to  its  debt  Tbe  cbcult  court  so 
held,  and  tbe  devisees  of  Mrs.  WUhelm  ap> 
peal. 

Und«  tbe  law  in  force  before  tlie  adoptKm 
of  the  preamt  statutes,  a  married  woman 
might  be  empowered  by  a  decree  in  chancery 
to  dispose  of  her  property  by  will.  Mrs.  Sal- 
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He  H.  waa  m  empowered,  and  made  a 
will  devlatng  ber  land  to  othera.  Her  bna* 
band'a  credltora  Intorpoaedt  and  Insisted  tbat 
the  land  was  subject  to  their  debta.  The 
court,  rejecting  this,  In  Oamer  t,  Willa,  92 
Ky.  888, 17  8.  W.  1024.  IS  Ey.  Law  Bep.  727, 
said:  **The  power  conferred  upon  Mrs.  Wills 
that  Judgment  If  a  ralld  judgment,  bad 
the  effect  to  remove  the  disability  of  cover- 
ture In  respect  to  disposing  of  ber  real  estate 
by  will  and  to  deprive  ber  husband  of  any 
Interest  therein  that  the  law  would  have  oth* 
erwlse  given  bim  at  ber  death,  bad  she  not 
dlspMed  of  the  same  by  wUI,  But  it  Is  said 
such  power  ahould  not  be  so  construed  as  to 
deprive  the  husband  of  bis  right  to  curtesy 
In  his  wife's  land  so  far  at  least,  as  credlt- 
ora are  conconed,  aa  that  would  be  a  ttaxA 
upon  them.  But  why  would  the  exercise  of 
such  power  be  any  more  a  fraud  upon  them 
than  the  aale  or  gift  of  the  land  by  the  bus- 
band  and  wife?  If  the  wife  had  conveyed 
ber  land  by  deed  of  gift  to  ber  children,  the 
biwband  Joining  In  the  deed,  his  creditors, 
After  her  death,  could  not  complain,  because 
be  bad  at  the  time  of  the  conveyance  no  In- 
terest in  ttie  land  that  was  subject  to  their 
donands  against  him ;  his  right  to  curtesy, 
even  If  there  were  lasue  bom  alive,  would  de- 
p«id  upon  the  contingency  of  fala  wife  dying 
first,  or  said  estate  being  diapoaed  of  in  her 
lifetime.  His  right  to  curtesy  does  not  at- 
tach upon  marriage  like  the  wlfe'a  inchoate 
rli^t  to  dower  attadiea  upon-  marriage^  which 
rl^t  ahe  cannot  be  d^nlved  of  without  her 
consNit  exerctaed  in  a  certain  way ;  but  the 
husband's  right  to  curtesy  is  entirely  contin- 
gent upon  having  Isaue  bom  alive  and  bis 
wlfe'a  deatb  preceding  hla,  the  owner  of  the 
land;  and,  aa  said,  if  he  and  his  wife  sell 
said  land,  his  credltora  cannot  complain  of 
being  d^auded  by  the  aale;  and,  if  so,  the 
court  empowers  ber  to  dliEqiose  of  her  land, 
which  Includes  hla  contlngoit  right  of  cur- 
tesy, by  her  will.  We  perceive  no  difference 
in  the  effect  upon  credlton  in  the  two  cases." 

The  some  question  was  again  presented  to 
this  court  in  Bottom  v.  Fultz,  124  Ey.  802, 
98  S.  W.  1037.  80  Ey.  Iaw  Bep.  479.  The 
court,  reaching  the  aame  conclusion  under 
the  present  statute,  said:  "This  court  has 
decided,  in  the  cases  of  Brand  v.  Brand  [109 
Ky.  721],  60  S.  W.  704,  22  Ey.  Law  Bep.  1866, 
Oniispie  T.  Bolsseau,  64  ■S.  W.  780,  28  Ey. 
Law  Rep.  1016,  and  Smoot  v.  Heyser,  113  Ey. 
81,  67  S.  W.  Zlt  23  Ky.  Law  Bep.  2401,  tbat 
a  husband  may  renounce  the  will  of  his  wife 
aa  provided  by  section  2067  [Ey.  St  1908]. 
This  la  a  personal  privilege  given  to  the  bus- 
band,  and  It  is  one  which  he  may  exercise  or 
not,  at  bis  pleasure;  and  we  are  of  opinion 
that  the  court  could  not  require  of  appellant 
that  be  exercise  that  right  The  law  pro- 
vMea  tbat  he  may,  within  one  year,  renounce 
the  will,  and  elect  to  take  under  the  law.  If 
he  wiahes  to  avail  himself  of  bis  statutory 
right,  be  must  fbllow  the  provisions  of  the 
statute,  and  hlA  failure  to  do  bo  within  the 


time  preacribed  amounts  to  an  election  on  bit 
part  to  atand  by  the  provtslons  of  the  will ; 
but  he  baa  the  entire  year  within  which  ta 
act  The  trial  judge  was  evldratly  of  opinion 
that  appellant  could  not  be  required  to  dect, 
and,  aa  he  had  not  renounced  the  will  aa  pre- 
scribed by  law,  that  he  was  taking  under  it." 

We  adhere  to  the  rule  thus  laid  down. 
The  casea  to  which  we  are  referred  in  other 
jurladlctlons  boldlng  otberwlaa  seem  to  have 
turned  on  statutes  which  differ  ttom  onra. 
Our  statutes  give  Uie  wife  the  right  to  dis- 
pose of  her  property  by  will ;  she  is  givoi 
the  right  to  dispose  of  all  of  her  estate  in 
this  way.  The  husband,  like  any  other  dev- 
isee, is  given  by  the  statute  tbe  election  to 
take  under  the  will  or  not ;  but  the  chance- 
lor  will  not  for  the  beoeflt  of  bis  credltora 
control  blm  in  exercising  his  discretion  In 
this  matter.  Hill,  etc..  v.  Cornwall  ft  Bro., 
95  Ey.  612,  26  8-  W.  540,  16  Ey.  Law  Rep. 
97 ;  Townsend  v.  Townsend,  127  Ky.  230.  ICS 
S.  W.  037.  82  Ey.  Law  Rep.  240,  16  L.  R.  A. 
(N.  S.)  316.  The  object  of  the  statute  was  to> 
protect  the  wife  not  only  in  the  enjoyment 
of  ber  property  while  living,  but  to  enable- 
her  to  dispose  of  it  by  will  at  her  death ;  and 
the  husband's  creditors  cannot  complain  of 
any  dispoBitlon  which  ahe  makes  of  the  prop- 
erty. It  was  not  subject  to  their  debts  while 
she  lived.  She  and  ber  husband  could  have 
deeded  it  to  tbe  diUdren  then,  and  the  credit- 
ors could  not  have  complained.  When  the 
same  result  la  reached  by  will,  they  are 
equally  without  ground  of  complaint  Her 
property  passes  under  her  will,  unless  the 
will  Is  renounced  as  provided  by  tbe  statute. 

This  disposes  of  tbe  first  appeal.  The  oth- 
er appeal  arises  In  tbla  way :  The  First  Na- 
tional Bank  of  Padncah  held  similar  notes, 
and  It  brought  an  action  for  their  enforce- 
ment This  action  was  consolidated  with  the- 
action  which  had  been  forouf^t  by  the  Globe- 
Bank  &  Trust  Company;  and  In  the  consoli- 
dated actions  both  banks  undertook  to  hold 
the  estate  of  Mrs.  Wllhelm  and  her  sister, 
Mrs.  Bains,  who  had  also  died,  liable  on 
these  facta:  They  were  the  daughters  of 
Mrs.  Beadles,  and  it  was  Insisted  'Qiat  they 
had  received  estate  from  ber  to  tbe  amount 
of  the  debts  and  were  therefore  liable  for 
the  debte.  The  estate  which  Mrs.  Beadles- 
bad  came  to  her  from  her  husband,  Wllllan» 
Beadles,  under  the  following  itrovlslon  of 
hla  will:  "I  give  to  my  wlfa,  Mary  B. 
Beadlea,  all  of  my  estate,  both  real  and  pov 
aonal,  to  have,  us^  and  enjoy  d.urlng  her  llfe> 
time,  and  at  her  death,  to  be  equally  divid- 
ed between  my  two  daugtatera,  Mrs.  Ella  Wil- 
helm,  and  Mrs.  Mary  Perkins."  Mary  Per- 
kins named  in  the  will  was  afterwards  Mary , 
Bains.  The  banks  Insisted  that  Mrs.  Beadles 
under  the  will  of  her  husband  took  all  the- 
«itato  aa  life  tenant,  that  she  did  not  spend 
the  income,  that  the  accumulation  of  income- 
belonged  to  her  in  her  own  right  and  that 
this  property  descended  from  her  at  her  death. 
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to  her  two  daoghten,  and  did  not  come  to 
tbem  under  tbetr  father's  will. 

Tlie  perxmal  ptopvrty  that  come  to  Mrs. 
Beadles,  as  shown  by  the  appraisement, 
amoanted  to  937,723^  In  addition  to  this, 
she  received  about  $1,BS0  that  was  not  ap- 
praised, making  the  total  amount  received 
hy  her.  f38.278.2&  After  her  death  the  two 
daughters  made  a  divlrion  of  the  estate,  and 
Id  this  division  the  estate  was  put  at  |61r 
918 ;  but  this  division  Included  the  real  estate 
to  the  extent  of  |13,000  which  had  been  in  the 
hands  of  Mrs.  Beadles,  and  it  also  Included 
the  property  deeded  to  Mrs.  WUfaelm  which 
•was  valued  at  f5,000.  making  in  all  fl8,000 
of  real  estate.  It  also  included  $1,600  ad- 
vanced to  Mrs.  Wllhelm  by  her  father  before 
his  death,  and  $3,000  advanced  to  Mrs.  Bains 
by  him.  These  sums  a^regated  $4,600,, and 
when  added  to  the  real  estate  make  $22,600. 
In  addition  to  this,  the  bank  stock  In  this 
division  was  valued  much  higher  than  in 
the  appraisement.  The  enhancement  In  the 
valne  of  the  stock  while  in  the  hands  of  the 
life  tenant  belonged  to  the  remaindermen. 
Letcher  v.  German  National  Bank,  119  S.  W. 
236.  When  we  deduct  all  of  these  items 
from  $61,918,  the  amount  the  property  was 
appraised  at  In  the  division  between  the 
two  daughters,  the  balonce  Is  a  little  less 
than  the  amount  of  the  estate  that  went  in- 
to the  hands  of  Mrs.  Beadles.  In  addition 
to  this,  among  the  property  which  was  turn- 
ed over  to  the  two  daughters  were  notes  and 
other  things  not  of  the  cash  value  that 
they  were  put  at  In, that  appraisement;  and 
BO,  on  the  whole,  It  Is  apparent  that,  instead 
of  the  fund  IncreaslDg  In  the  hands  of  the 
life  tenant,  there  was  a  considerable  sbrlnk- 
nge.  This  conclusion  makes  It  unnecessary 
for  us  to  consider  what  were  Mrs.  Beadles' 
rights  under  the  will  of  her  husband,  for 
we  conclude  that  there  was  do  accumulation 
of  locome  while  the  estete  remained  in  her 
hands. 

On  the  appeal  of  the  Globe  Bank  &  Tinist 
Company,  and  the  First  National  Bank,  and 
on  the  cross-appeal  of  the  Globe  Bank  & 
Trust  Company,  the  Judgment  Is  affirmed. 
On  the  appeal  of  J.  E.  Wllbelm,  G.  W.  Balos, 
etc.,  the  Judgment  Is  reversed,  and  cause  re- 
manded to  the  circuit  court  with  directions 
to  the  circuit  court  to  dismiss  the  plaintiffs* 
petitions. 


OOUMONWlBAI/rH  LIFB  INS.  CO.  T. 
DAYIS. 

(Court  of  Appeals  of  Kentucky.  Jan.  13. 1910.) 
1.  ivsuKANCE  (I  aso*)— Actions  on  Policies 

— EV IDENCK— flTATOTES. 

Kj.  St  §  67»  CRnssell's  St.  S  4400),  pro- 
Tldiog  that  no  application  for  Insurance  or  rules 
of  the  company  having  any  bearing  on  a  con- 
tract of  insurance  shall  be  admissible  In  a  con- 
troversy between  the  parties  unless  a  copy  there- 


of Is  Diode  a  part  of  the  policy,  does  not  apply 

where  the  policy  was  never  issued,  and  the  ap- 
plication and  receipt  for  the  Srst  premium  form 
the  only  evidences  of  a  contract  between  the 
parties. 

[E3d.  Note^For  other  cases,  see  Insurance,. 
Cent  Dig.  H  1671,  1672;  Dee.  Dig.  |  65a*] 

2,  iNSTTBAItOB  (|  186*)— CONTBAOI  lit  GUIKBAI, 

— OoNSTKncnON— AfPUCATION . 

A  conditioo  ID  the  receipt  for  tbe  first 
preoiium  paid  for  lite  insurance  that  no  obliga- 
tion was  incurred  by  tiie  company  unless  at  the 
date  of  tbe  delivery  of  the  policy  insured  was 
in  sound  health  was  binding,  and,  where  an  In- 
sured person  was  Hi  from  the  disease  from  which' 
he  died  before  tbe  policy  was  issued,  no  recov- 
ery can  be  had. 

[Ed.  Note. — ^For  other  cases,  see  Insurance,. 
Cent.  Dig.  I  228;  Dec  Dig.  |  136.*] 

Appeal  from  Circuit  Court,  Boyd  County. 

"To  be  officially  reported." 

Action  by  Mary  B.  Davis  against  the  Com- 
monwealth Life  Insurance  Company.  From 
a  Judgmmt  for  plaintiff,  defendant  appeals. 
Reversed. 

Gregory  &  McHenry  and  Hager  &  Stewart, 
for  appellant  James  A  Williams,  for  appel- 
lee 


GARROLIj.  J.  On  January  80.  1007,  tbe 
appellee,  Mary  B.  Davis,  applied  to  appellant 
company  for  Insurance  in  the  sum  of  $500  up- 
on the  life  of  her  husband,  David  Davis.  She 
paid  the  agent  of  the  company  60  cents,  the 
amount  of  the  first  premium,  and  agreed  to 
pay  a  like  amount  every  week  during  the  life- 
of  tbe  policy,  but  no  other  premium  was  paid 
or  offered  to  be  paid  by  her  during  the  life 
of  the  Insured.  When  the  payment  was 
made,  she  took  from  the  agent  the  following 
receipt:  "Received  from  Mrs.  Davis  sixty 
cents,  being  a  deposit  on  account  of  applica- 
tion for  insurance  In  the  Commonwealth  Ufe- 
Insurance  Company  made  this  date,  which 
said  deposit  is  to  be  paid  by  me  to  the  com- 
pany If  tbe  application  be  accepted,  and  re- 
turned to  the  applicant  If  the  application  be- 
rejected  No  obligation  la  incurred  by  said 
compony  by  reason  of  this  deposit  unless  and; 
until  a  policy  Is  Issued  upon  said  application,, 
and  unless  at  the  date  and  delivery  of  oalA 
policy  the  life  proposed  Is  alive  and  In  sound 
health."  On  the  bad^  of  this  receipt  there 
was  printed:  "If  ttie  holder  of  thia  receipt 
does  not  receive  a  policy  of  Insurance  or  the 
return  of  the  mon^  herein  receipted  for 
within  three  weeks,  write,  steting  name  of 
^ent  and  particulars  to  Darwin  W.  Johnson, 
Becy.,  LonlsTllle,  Ky."  At  the  time  this  ap- 
plication was  made  the  Insured  was  In  good 
health,  but  on  March  11,  1907,  he  was  strick- 
en with  pneumonia  and  died  from  thd  effects 
of  thia  disease  on  Mordi  IT,  1907.  At  the 
time  of  his  death  no  ptdicy  in  pursuance  of 
the  aivlication  had  beoi  delivered  to  the  In- 
sured or  Mrs.  Davis,  hot  the  policy  had  been 
Issued  and  sent  to  the  local  agent  for  dellv- 


•Vor  etiwr  eases      ssom  toplo  and  Mctlos  NUMBER  la  Dec.  *  Am.  Digs.  U07  to  date,  A  Reporter  Indeus 


Digitrzed  by 


Google 


346 


124  SOUTHWESTERN  BBPOBTXSL 


ery.  This  salt  was  brought  by  Mrs.  DavlB  to 
recover  the  amoimt  of  the  Insurance,  less  60 
cents  a  week  from  the  date  of  the  application 
untU  the  death  of  the  Insured.  The  lower 
court  rendered  a  judgment  against  the  com- 
pany for  the  amount  claimed,  from  which 
Judgment  it  prosecutes  this  appeal. 

The  case  went  off  on  a  demurrer  to  the 
answer  of  the  company,  and  so  no  dispute 
as  to  the  facts  appears  In  the  record.  In  ber 
petition  Mrs.  Etevls  averred  that  the  com- 
pany accepted  the  risk  and  issued  a  policy 
in  accordance  with  tiie  application,  which 
was  sent  to  the  local  agent  to  be  delivered  to 
the  Insured,  but  that  the  insured  was  sick 
with  the  disease  from  which  be  died  at  the 
time  the  policy  was  received  by  the  local 
agent,  and  he  refused  to  deliver  It  In  an 
.answer,  to  which  a  demurrer  was  sustained, 
the  company  admitted  the  execution  of  the 
receipt,  the  payment  of  60  cents,  and  that 
the  application  of  the  insured  was  accepted 
by  It,  but  on  account  of  errors  and  unavoid- 
able delays  not  until  March  12th,  at  which 
time  it  Issued  a  policy  cuid  sent  It  to  the  lo- 
cal agent,  who  received  It  on  March  14th,  but 
refused  to  deliver  It  for  the  reason  stated, 
but  tendered  back  the  60  cents.  It  denied 
Its  liability  upon  the  ground  that  both  the 
receipt  and  application  stipulated  that  no 
obligation  was  assumed  by  the  company 
"unless  at  the  date  and  delivery  of  said  pol- 
icy the  life  proposed  Is  alive  and  in  sound 
health,"  and  that,  as  the  Insured  was  not  in 
sound  health  either  when  the  policy  was  Is- 
sued by  It  or  received  by  Its  local  agent,  It 
Incurred  no  obligation  under  the  contract 

It  being  admitted  that  the  policy  was  not 
Issued  while  the  Insured  was  In  sound 
health,  or  delivered  to  him  at  all,  the  case 
narrows  down  to  the  single  question  whether 
or  not  the  receipt  of  the  first  premium,  the 
acceptance  of  tbe  application,  and  the  Issual 
of  a  policy  completed  an  enforceable  contract 
twtween  the  parHes  notwithstanding  the 
condltiona  In  the  receipt  and  application. 
It  is  Insisted  by  counsel  for  Mrs.  Davis,  and 
the  lower  court  apparently  so  ruled,  that  nei- 
ther the  receipt  nor  the  application,  both  of 
which  contain  the  condition  upon  which  the 
company  relies  to  defeat  a  recovery,  can  be 
considered  because  they  were  not  attached 
to  the  policy.  Section  679  of  the  Kentucky 
Statutes  (Russell's  St  |  4400)  provides  that: 
"All  policies  •  •  •  which  contain  any 
reference  to  the  application  of  the  insured, 
or  the  constitution,  by-laws  or  other  rules  of 
the  corporation,  either  as  forming  part  of 
the  policy  or  contract  between  the  parties 
thereto,  or  having  any  bearing  on  said  con- 
tract shall  c(Hitain  or  have  attached  to  said 
policy  at  certificate  a  correct  copy  of  the 
aK>llcatlon  as  signed  by  tbe  applicant 

*  *  *  and  unless  so  attached  and  accom- 
panying the  policy,  no  such  application 

•  •  •  shall  be  recelTed  an  evldwce  in  any 
controTersy,  between  tin  parties  ta  or  Inter- 


ested In  said  policy  or  certlflcate.  and  diall 
not  be  considered  a  part  of  the  policy  or  of 
the  cwtract  betweu  soeh  parties.*'  Tlw 
argument  Is  made  that,  as  neither  tbe  receipt 
nor  aivllcation  was  made  a  part  of  tbe  pol- 
icy, neither  of  them  can  be  ctmstdeied.  We 
are  somewhat  at  a  loss  to  undwstand  upon 
what  reason  this  argument  Is  based,  when 
It  Is  admitted  that  no  policy  was  em  dellr- 
ered  to  tiie  Insnred.  If  the  policy  had  be« 
delivered  to  the  insured,  and  It  failed  to  con- 
tain or  have  attadied  to  it  a  copy  of  tiie  re- 
ceipt or  application,  and  a  suit  bad  been 
brought  on  the  policy  so  delivered,  the  stat- 
ute would  be  applicable,  and  neither  the 
receipt  nor  the  application  would  be  com- 
petent evidence.  Whether  either  or  both 
were  attached  to  the  policy  actually  issued 
we  do  not  know.  It  is  fair  to  presume  Qiat 
they  were.  Here  the  beneficiary  is  attempt- 
ing to  hold  tbe  company  liable  upon  a  pol- 
icy that  was  not  delivered  to  the  Insured, 
and  at  the  same  time  Insisting  that  the  only 
evidence  showing  that  any  contract  of  in- 
surance was  ever  attempted  to  be  made 
should  not  be  considered.  If  the  receipt 
and  application  are  eliminated  from  the 
case,  then  there  la  nothing  to  abovr  ttuit  any 
contract  of  Insurance  was  ever  attempted  to 
be  made. 

The  case  for  Mrs.  Davia  is  rested  solely 
upon  the  ground  that  the  first  payment  was 
made  accompanied  by  an  application  whidi 
was  accepted..  The  Issue  between  the  par- 
ties is  briefly  this :  The  beneficiary  contends 
that  the  contract  of  insurance  was  entered 
Into,  while  the  company  daims  that  only 
an  application  for  Insurance  was  made  and 
that  the  contract  was  not  fully  executed 
until  the  application  was  accepted,  and  a 
policy  Issued  and  delivered  in  accordance 
with  the  terms  of  tbe  application.  We  there- 
fore think  it  Is  clear  that  the  statute  does 
not  embrace  the  case  we  are  considering, 
and  that  both  the  receipt  and  application  are 
admissible  to  determine  the  rights  of  the 
parties. 

The  answer  of  the  company  avers  that 
the  policy  was  not  issued  until  March  12th, 
and  that  on  Mardi  11th  the  Insnred  was 
stricken  with  the  disease  from  which  he  died. 
So  that,  accepting  this  av^ment  as  true,  the 
Insured  was  not  in  sound  health  when  the 
policy  was  actually  Issued  by  the  company. 
Under  these  circumstances,  it  Is  manifest 
that  a  valid  contract  of  insurance  was  not 
made,  as  one  of  the  conditions  upon  which 
the  company  agreed  to  issue  and  deliver  the 
policy  was  that  tbe  insnred  should  he  in 
sound  health  at  the  date  of  its  issual  and  at 
the  time  of  Its  delivery.  The  company  had 
the  ri^t  to  annex  this  omditlon  to  the  ap- 
plication, and,  althot^  It  may  have  ac- 
cepted the  application  In  Ignorance  of  the 
condition  of  the  health  of  the  inanred,  it  had 
ithe  right  according  to  the  irialn  language 
I  of  the  application  to  decline  to  lasoe  the 
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pollcgr  or  dedlne  to  deUver  It  If  before  ior 
Bual  or  d^Ttty  It  ascertained  that  tbe  In- 
cured  WB»  not  In  nmnd  health.  Having  thla 
Tiev,  we  cannot  agree  with  coansel  for  Mrs. 
Darift  that  the  contract  was  completed  when 
The  application  was  accqited.  This  Tlew  of 
the  case  would  Ignore  oitlrely  Oie  reasonable 
condition  in  the  application,  nie  very  writ- 
ing upon  which  the  Inanred  made  the  proposl- 
tlOQ  to  the  company  to  Issne  him  a  pcdlcy 
agreed  that  the  company  might  do  this,  and 
this  part  of  the  isoposltlon  is  as  TaUd  and 
«if oroeaUe  as  any  oilier  feature  of  it. 

a%ere  is  a  line  of  aoOioritles  holding  that, 
whoi  a  policy  Is  issued  and  sent  or  given  to 
u  agent  to  be  deUvered  by  him  to  the  in- 
cured,  the  agent  Is  the  agent  of  tbm  Insured, 
and  that  the  receipt  of  the  policy  by  the 
agent  has  the  same  effect  as  the  delivery  of 
It  to  the  insured  would  have.  New  York 
I^lfe  Ins.  Co.  V.  Babcock,  104  Ga.  07,  80  S.  B. 
273,  42  L  R.  A.  88,  G»  Am.  St  Rep.  134;  2S 
Oyc.  720.  But  an  examination  of  the  au- 
thorities BO  holding  will  disclose  that  at  the 
time  the  policy  was  received  by  the  agent 
the  Insured  was  In  good  health,  and,  this 
being  BO,  the  policy  would  be  treated  as  If 
delivered  to  the  insured  when  received  by 
the  agent  The  distinction  between  these 
cases  and  the  one  we  are  considering  Is  plain, 
a.s  here  it  Is  conceded  by  the  pleadings  that, 
when  the  policy  was  delivered  to  the  agent 
the  Insured  was  on  his  deathbed.  In  Mu- 
tual Life  Ins.  Co.  V.  Thomson,  9i  Ky.  253, 
22  S.  W.  87,  14  Ky.  Law  R^.  800,  relied  on 
by  counsel  for  appellee,  It  does  not  appear 
that  the  application  or  policy  contained  the 
proTlflicm  found  In  the  application  In  this 
case,  and  the  court  held  that  as  the  policy 
was  sent  to  the  agent  to  be  unconditionally 
delivered  to  the  Insured,  its  reception  by  the 
agent  was  in  effect  a  delivery  to  the  insured. 
In  Cooper  v.  Fadllc  Mutual  Ins.  Co.,  7  Nev. 
118.  8  Am.  Bep.  706,  the  court  held  that 
when  the  company  accepted  the  application 
and  issued  the  policy,  a  valid  contract  was 
completed  between  the  parties,  although  the 
Insured  died  before  the  policy  was  deliv- 
ered. But  in  that  case  there  was  no  condi- 
tion that  the  policy  should  not  be  valid  un- 
less the  insured  was  alive  and  in  good 
health  at  the  time  of  its  delivery.  In  Lee 
T.  Union  Central  Ids.  Oo..  41  S.  W.  310,  10 
Ky.  Law  Rep.  006,  the  receipt  given  to  the 
insured  for  the  first  premium  at  the  time  of 
■his  application  stipulated  that  he  was  to  be 
Insured  from  0ie  date  of  the  receipt  provided 
the  application  was  approved.  The  applica- 
tion was  ai^trored  and  a  policy  issued,  but 
befWe  Its  delivery  Lee  died,  and  the  court 
-held  that  the  condition  in  the  receipt  and 
^e  Issnal  of  the  politr  completed  the  con- 
tract The  answer  of  the  company  present- 
ed a  good  defense,  and  the  demurrer  should 
have  been  overruled. 


Whuefore  Hxb  judgment  Is  reversed,  with 
directions  to  proceed  ta  omfonnlty  wtOi  this 
(^Inlcm. 


GUNB  et  al.  v.  CHARLES. 
(Court  of  Appeals  of  Kentucky.   Jan.  6^  IMO.) 

1.  Attobnet  ANn  Client  n  123*)— Himui. 

RlQHTB  AND  IdABZLIXZ»-^>nBATXOII  OW  BM- 

UTION. 

The  court  will  not  draw  a  nice  line  as  to 
when  the  relation  of  attomey  and  client  ceases, 
as  affecting  a  tiansaction  between  tbetn,  and 
will  not  enforce  any  contract  made  while  the 
c<mfidence  engeudered  by  relation  continues,  and 
when  the  parties  d  not  deal  at  arm's  length, 
on  equal  terms. 

fEd.  Note.— For  other  eases,  see  Attomur  and 
Client  Gent  Dig.  U  ^-^45;   Dee.  Dig.  I 

m.*] 

2.  Attobnet  ano  Cusnt  <|  123*)— MtmrAL 
Bights  and  Liabiz.itibs— Died  or  Client. 

Where  attorneys,  after  procurinc  a  judg- 
ment having  execution  levied,  and  buying  in 
land  for  their  client,  induced  her  to  convey  them 
for  $150,  the  difference  between  the  jadraient 
and  their  fee,  when  the  land  was  worth  $6,000, 
the  deed  will  be  set  aside. 

5 EM.  Note. — For  other  cases,  see  Attorney  and 
ent  dent.  Dig.  H  238-245;   Dee.  Dig.  | 
128.*] 

Appeal  from  Circuit  Court  Plks  County. 

"Not  to  be  olBclally  reported.** 

Action  by  Victoria  Charles  against  3.  S. 
Cllne  and  another.  From  a  Jut^ment  for 
plaintiff,  defendants  appeal  Affirmed. 

Roscoe  Vanover,  J.  S.  Cllne,  and  Gtoo.  Pin- 
son,  Jr.,  for  appellants.  C  M.  Wbltt  and  P. 
B.  Stratton,  for  appellee. 

HOBSON,  J.  Victoria  Charles  had  a  debt 
against  her  brother.  Nelson  Daniels,  which 
she  placed  in  the  hands  of  J.  S.  Cllne  and 
George  Pinson,  Jr.,  as  bar  attom^s.  They 
brought  a  suit  in  her  name  against  Daniels, 
and  obtained  a  Judgment  for  $200  and  cost. 
Elxecutlon  issued  upon  the  Judgment  In  her 
favor,  and  was  levied  upon  Daniels*  three- 
thirteenths  of  the  land  owned  by  his  father, 
WlUlam  Danlds,  at  his  death,  he  having 
bought  out  the  Interest  of  two  other  chil- 
dren. The  land  so  levied  upon  was  ai^rals- 
ed  at  $2,000  a  share,  or  96,00a  It  was  sold 
on  July  17,  1906,  by  the  sheriff  and  was  bid 
In  \jj  the  plaintiff  tor  her  debt  It  was  not 
redeemed  within  twelve  months.  On  July 
17,  1000,  George  Pinson,  Jr.,  one  of  her  at- 
tom^B  in  that  cas^  appeared  at  her  house, 
whI6h  wss  some  miles  from  the  comify  seat 
and  demanded  their  fee^  f50.  She  said  that 
she  could  not  pay  him.  He  then  inropoqed  to 
pay  her  $160  and  pay  the  cost  If  she  would 
assign  to  him  her  bid  ft>r  the  land.'  Ha  had 
with  him  a  chedE  for  $160,  and  also  a  writ- 
tai  transfer  for  her  to  sign.  She  says  that 
he  told  her  then  that  It  was  Just  like  turn- 
ing her  hand  over  whethm  she  got  anything 
out  of  It  or  not  that  the  only  thing  sold  warn 
an  Interest  in  her  mother's  dower,  and  that 
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she  did  not  know  tliat  It  was  an  interest  In 
the  whole  place.  Pinson  denies  making  these 
statements.  However,  It  Is  clear  that  be  did 
not  tell  her  that  the  land  which  had  been 
sold  was  valued  at  $6,000.  She  declined  to 
sign  the  paper  or  accept  the  check.  He  then 
left  it  with  a  neighbor  named  Dotson.  Dot- 
son  took  It  over  to  her  a  few  days  later 
when  her  husband  had  returned  borne,  and 
she  signed  it,  and  took  the  check.  Cllne  and 
Pinson  when  they  received  the  transfer  from 
Dotson  immedlatel;  bad  the  sheriff  to  make 
them  a  deed  for  the  land,  and  after  this  Mrs. 
CSiarles  brought  this  suit  against  tbem  to 
set  aside  the  deed  on  the  ground  that  the 
transfer  bad  been  obtained  from  ber  b; 
fraud,  and  that  she  had  been  overreached. 
The  defendants  filed  answer  denying  the  al* 
legations  of  her  petition.  Proof  was  taken, 
and  on  final  bearing  the  circuit  court  set 
the  deed  aside.   Cllne  and  Pinson  appeal. 

It  is  undisputed  that  Cllne  and  Pinson 
were  Mrs.  Charles'  lawyers,  who  had  recover- 
ed the  judgment,  and  who  had  bid  In  the  land 
for  her  at  the  sberlfTs  sale.  The  sheriff  had 
not  made  her  a  deed  for  the  land.  Their 
employment,  It  is  insisted,  ceased  when  they 
bid  In  tbe  land  at  the  sheriff's  sale,  and  it 
Is  urged  that  they  were  no  longer  her  attor- 
neys when  the^  obtained  the  transfer  for  ber. 
We  do  not  think  that  a  nice  line  should  be 
drawn  In  a  matter  of  this  sort,  as  to  where 
the  relation  of  attorney  and  client  ceases. 
Mrs.  Charles  bad  a  right  to  look  to  Cllne 
and  Pinson  as  her  advisers  In  the  matter. 
They  had  secured  tbe  judgment,  they  had  bid 
In  the  land,  and  the  court  will  not  enforce 
as  between  them  and  their  client  any  con- 
tract made  while  the  confidence  engendered 
by  tbe  relationship  still  contlnned,  and  where 
it  is  manifest  from  all  the  ctrcnmstances  that 
tbe  parties  were  not  dealing  at  arm's  length 
and  did  not  stand  on  equal  footing.  The 
amount  of  the  conslderaticm  Is  entirely  out 
of  keeping  with  the  value  of  the  property, 
and  while  the  attom^s  may  not  have  In- 
tended to  take  advantage  of  their  client.  It  la 
not  audi  a  transaction  as  tbe  court  will  up- 
hold. 

Judgment  afllrmed. 


NEAL  V.  FINLET. 
(Court  of  Appeals  of  Kentucky.   Jan.  12,  1910.) 

1.  Tendbb  <i  15*)— Mode  and  Sufficiewot— 
Check— Objectiohb. 

Teocler  of  payment  by  check  is  sufficient 
where  the  drawer  has  sumclent  funds  in  the 
bank  to  meet  tbe  pajrment,  unless  tbe  refusal 
la  upon  the  ground  that  the  tender  is  not  in 
lawful  money. 

[Ed.  Note.— For  other  cases,  see  Tender,  Cent 
Dig.  I  44;  Dec  Dig.  S  15.*] 

2.  SPEcmo  PxarouiANCK  ({  101*)— Nbobsbitt 
or  Tkh  DEB— Waives. 

Where  a  party  covenanted  to  convey  tbe 
mineral  In  lands  on  payment  of  a  certain  sum, 


bis  refusal  to  convey  on  demand  was  a  waiver 
of  tender  of  the  purchase  price  by  tbe  purchaser 
giving  bim  on  Immediate  actitm  for  qiedfic  per- 
ftmnanee. 

[Bd.  Motew— For  other  eases,  see  Specific  Per- 
formance, Cent.  Dig.  I  209;  Dec  Dig.  I  101.*| 

3.  Mines  ahu  Minbbau  (i  S5*)— Corvetan- 

CES  AND  CONTBAOTS— QBANTB  OF  MlNEBAL 
AND  MiNINO  ElOHTS— SBBVirUDBS. 

A  covenant  to  convey  die  mineral  In  a  part 
of  certain  lands,  together  with  all  neeeasarr 
mining  rights,  included  a  conveyance  ot  sucb 
easements  in  tbe  balance  of  tbe  land  as  were 
necessary  to  accomplish  the  mining  and  removal 
of  tbe  mineral. 

,  fBd.  Note.— For  otber  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  H  154,  1116;  Dec.  Dig. 
fi  55.*] 

4.  Mines  and  Mines  alb  (|  55*)— Convetah- 

CES  AND   C0NTBA0T&-<3bANTS  OF  MiNERAXt 

AND  Mining  Riqhib— Sebvitudes. 

Where  a  party  covenanted  to  convey  the 
mineral  together  with  tbe  necessary  mining 
rights  in  certain  land  which  was  a  parcel  wholly 
within  a  larger  boundary  of  bis  land,  a  right 
of  way  over  tbe  land  not  conveyed,  as  of  neces- 
sity, was  included  in  the  covenant 

[Ed.  Note.— For  other  cases,  see  Mines  and 
Minerals,  Cent.  Dig.  ||  154,  1A6;  Dec  Dig. 
S  65.»] 

Appeal  from  Circuit  Court,  Wbltley  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  H.  F.  FInley  against  j.  j.  NeaU 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed. 

C.  W.  Lester,  for  appellant 

O'REAR,  J,  Appellant  sold  and  covenant- 
ed  to  convey  to  appellee  all  the  coal  and  oth- 
er mineral  within  a  certain  boundary  of 
land  in  Wbltl^  county,  at  the  rate  of  $4  aa 
acre.  The  quantity  of  land  was  so  much  or 
tbe  tract  described  "as  is  covered  by  what 
is  known  as  the  Blue  Gem  vein  of  coal."" 
The  Quantity  was  to  be  ascertained  by  sur- 
vey within  three  months,  to  be  done  by  Fin- 
ley.  A  covenant  of  the  bond  runs :  "I  bind 
myself  and  representatives  to  make  said  Fin- 
ley  a  good  and  Bufflcient  title  to  said  lands, 
together  with  all  necessary  mining  rights, 
when  tbe  purchase  mon^  is  paid."  Wlthlik 
three  months  after  the  date  of  the  contract, 
Finley  caused  tbe  land  to  be  surveyed.  The- 
surveyor  reported  that  tbe  quantlt7  covered, 
by  the  Blue  <?em  vein  of  coal  Is  45.5  acres. 
Thereupon  Finley  tendered  appellant  Neal 
his  check  upon  a  bank  of  Williamsburg,  In 
which  be  had  enough  on  deposit  to  meet  the- 
check.  Neal  declined  to  accept  the  check, 
upon  the  ground  that  tbe  deed  prepared  by 
Judge  Finley  did  not  properly  locate  tb»^ 
land  as  to  the  name  of  the  water  course  up- 
on which  it  Is  situated,  and,  when  that  was 
corrected,  declined  to  sign  the  deed.  His  rea- 
son for  declining  seems  to  have  been  alone- 
because  he  was  disappointed  in  the  quantity 
of  land  disclosed,  claiming  that  the  true  area 
was  65  merea.  He  offered  to  convey  If  paid 
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vpon  the  basis  of  6S  acres.  Thts  salt  for 
«peclflc  performance  reenlted.  The  only  evi- 
dence In  the  record  Is  the  bond,  which  1b  the 
4M81S  of  the  mlt,  and  the  depositions  of 
Jndge  Flnley  and  hia  snrveyor,  Lewis  Fran- 
•cUl  Jndge  Flnley's  testimony  relates  to  the 
tender.  Francis  testified  as  to  the  time  and 
manner  of  making  the  surrey.  He  said  that 
-the  outcropping  of  the  Blue  Gem  rein  of 
■coal  was  ascertained,  and  the  boundary 
agreed  to  by  ai^dlant,  Neal,  who  was  pres- 
ent; that  he  ran  the  lln«i  and  made  the 
measurements  and  calculation  thereon  ac- 
curately; and  that  the  area  under  which 
that  rein  appeared  Is  45.S  acres  only,  upon 
the  record  thus  presented,  the  circuit  court 
adjudged  a  specific  execution  of  the  contract, 
and  ordered  IVeal  to  sign  and  deliver  a  deed 
In  conformity  to  tiie  contract.  The  court  de- 
fined the  boundary,  as  testified  to  by  Neal, 
adding  that  the  deed  should  contain  an  ease- 
ment of  right-  of  Ingress  and  egrem  over 
Neat's  other  land  not  conr^ed,  so  as  to  en- 
able grantee  to  mine  and  remove  the  coal 
from  the  premises  conv^ed.  Neal  appeals. 
He  assigns  as  error;  First,  that  the  allega- 
tion of  toider  was  not  proved ;  and,  second, 
that  the  conveyance  ordered  «ceeds  the  cove- 
nant in  the  bond,  in  that  the  bond  did  not 
contain  an  agreemwt  as  to  the  easement 

It  is  true  that  ordinarily  a  tender  of  pay- 
ment in  any  way  than  by  legal  tender  money 
Is  not  good.  Bat  the  parties  may  waive  that 
feature  of  the  law.  If  tender  is  made  in 
bank  bills,  or  check,  the  tender  will  be  deem- 
ed sufficient  (provided.  In  case  of  chedc,  the 
drawer  has  sufficient  funds  In  the  bank  to 
meet  the  payment)  unless  the  refusal  is  bas- 
ed Dpon  the  ground  that  the  tender  is  not  in 
lavrful  money.  McOrath  v.  Oegner,  T7  Md. 
381.  26  AtL  602,  89  Am.  St  Rep.  415 ;  Jones 
Overstreet,  4  T.  B.  Mon.  S47;  Campbell 
WiUlams,  15  Ey.  liaw  Bep.  704.  The  ob- 
jection by  Neal  was  not  baaed  on  the  ground 
that  the  tender  was  by  check.  Furthermore, 
when  he  declined  to  execute  the  deed  at  all, 
Finley  was  not  obliged  to  tender  the  payment 
of  the  balance  of  the  purchase  price.  Neal's 
act  In  refusing  to  convey  was  a  waiver  of  the 
tender  by  the  grantee,  and  gave  the  latter 
Immediately  an  action  for  spedflc  execution. 
The  danse  In  the  contract  that  Flnley  should 
baTe  all  necessary  mining  privileges  was  an 
agreraient  to  convey  him  such  easement  as 
was  necessary  In  the  property  out  of  which 
the  estate  was  to  be  conveyed  to  enable  him 
to  enjoy  the  right  to  mine  and  remove  the 
<x>aL  But,  Independent  of  that.  It  appears 
that  the  parcel  to  be  conveyed  was  wholly 
within  a  lai^r  boundary  of  the  grantor's 
land.  In  that  state  of  case,  It  is  Implied  in 
the  contract  that  a  r^ht  of  way,  as  of  ne- 
•ceseityt  was  IncLnded  ta  the  covenant  to  con- 

We  perceive  no  error  In  the  record. 
Judgment  affirmed. 


SCHONBACKLBR  et  al.  v,  HATDBN. 
(Court  of  Appeals  of  Kentucky.  Jan.  14,  1910.) 

Dbains  (§  35*)— Pboceediitgs  roB  BSTABLISH- 

MZnT— DiSVISSAI.. 

The  owner  of  land  petitioned  for  the  open- 
inff  and  extenaioa  of  a  oltch,  and  reviewers  ea- 
tablisbed  the  grade,  assessed  the  costs,  etc., 
when  one  who  bad  purchased  petitioner's  land 
moved  to  dismiss  the  proceedings,  and  others 
tlien  filed  a  petition  ailing  that  they  were  own- 
ers of  some  of  the  land  assessed  and  reviewed, 
and  asking  to  be  permitted  to  prosecute.  Beld, 
that  It  was  error  to  dismiss  tne  proceedings. 

[Ed.  Note.— For  other  cases,  see  Drains,  Dec. 
Dig.  I  35.*] 

Appeal  from  Circuit  Court,  Daviess  County. 
.  "Not  to  be  officially  reported." 

Petition  by  Joseph  Schonbackler  for  the  ex- 
tension of  a  ditch,  in  which  proceedings  W.  R. 
Hayden  petitioned  that  the  proceedings  be 
dismissed.  From  a  Judgment  dismissing  the 
proceedings,  others  who  desired  the  matter 
prosecuted  appeaL  Reversed. 

Robert  Q.  Hill,  for  appellants. 

O'REAB,  J.  Joseph  Schonbackler  filed  In 
the  Davleas  county  court  a  petition  for  the 
opening  and  extension  of  a  ditch.  Viewers 
reiwrted  favoring  the  proposed  ditch.  Re- 
viewers established  the  grade,  aaeesaed  the 
cost  found  and  apportioned  the  benefits,  and 
named  the  persons  affected  by  the  proposed 
work.  The  parties  reported  were  duly  sum- 
moned, but  failed  to  answer.  Appellee  filed  a 
petition  in  the  proceeding  ailing  that  he 
had  bought  the  land  of  petitioner  Schonback- 
ler, and  that  he  (Hayden)  did  not  desire  the 
ditch  opened.  He  asked  that  the  proceeding 
be  dismissed.  Others,  who  are  here  appel- 
lants, then  filed  their  petition  In  the  proceed- 
ings, alleging  that  they  were  owners  of  some 
of  the  land  assessed  and  reviewed,  and  asking 
to  t>e  permitted  to  prosecute  the  action.  The 
county  court  dismissed  the  cause  upon  this 
state  of  the  record.  Upon  appeal  to  the  cir- 
cuit court,  when  the  cause  stood  for  trial 
de  novo,  a  summons  was  Issued  against  the 
persons  reported  by  the  reviewers  as  those 
affected  by  the  propraed  work.  StIU  do  de- 
fense was  filed  or  exceptions  taken  to  the  re- 
viewers' report  The  circuit  court  dismissed 
the  appeal.  These  rulings  appear  to  us  to  be 
erroneous.  When  a  petition  is  filed  under  the 
statute  to  have  a  ditch  established,  opened, 
extended,  repaired,  or  oihirged,  the  reviewers' 
report  bringing  in  all  necessary  parties,  the 
cause  Is  thereafter  for  the  benefit  of  all  itai^ 
ties  named  who  chose  to  avail  themselves  of 
it  It  is  not  thereafter  within  the  power  of 
the  petitioners  to  dismiss  the  cause  to  the 
prejudice  of  the  proposed  work. 

The  circuit  court  slioald  have  heard  the 
appeal  on  its  merits,  and,  if  no  exceptions 
are  filed  1^  the  parties  suxomoned,  then  the 
judgment  should  in  conformity  to  the  statute 
provide  for  letting  the  work. 

Reversed  and  i^anded  for  further  pro- 
ceedings consistent  herewith. 
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MONARCH  TOBAGCX)  WORKS  T. 
NORTHERN.  . 
(Court  of  ^peals     Eentocky.  Jan.  14*  1910.) 

L  Habtu  and  Sbbvant  (|  285*)— Injubies 
TO  SiETART— Question  iob  Jdbt. 

In  «n  action  for  ioiuriea  to  a  aerrant  owing 
to  an  nploaion  of  a  radiator,  the  qneatiott  as 
to  the  caoH  of  the  ezplorion  Md  one  for  the 
jurj. 

[Ed.  Note.— For  other  cases,  aee  Maater  and 
Servant.  Dec.  Dig.  |  2^.*] 
2.  Mabtbb  and  Sbbvant  (f  124*)— Duties  of 

Masicb  —  Appliances  and  Pi^aobs  fob 

WOBK— TESTINa. 

Where  a  master  Installed  In  his  factory  an 
old,  nsed  radiator  withont  testing  it,  and  sab- 
J6cted  it  to  a  heavy  steam  pressure,  and  failed 
to  provide  a  waste  drainage,  whereby  the  radia- 
tor exploded  and  injured  a  servant,  the  master 
was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  ||  285-242;  Dec  Dig.  I 
124.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 

"Not  to  be  officially  reported." 

Action  by  Delphos  Northern  against  the 
Monarch  Tobacco  Works.  From  a  judgment 
In  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Bennett  G.  Young,  Marlon  W.  RIpy,  and 
O'Neal  &  O'Neal,  for  appellant.  Morton  K. 
Yonts  and  J.  Moi^an  Cbinn,  for  appellee. 

O'REAR,  J.  Appenee,  a  boy  about  14  years 
old,  was  engaged  about  the  tobacco  factory 
of  appellant  His  duty  was  to  wash  and  dry 
tin  [dates  used  In  Impressliig  brands  on  the 
tobacco  plugs.  There  was  a  steam  radiator 
in  the  room.  Immediately  and  above  the 
radiator  was  a  tank  of  water,  used  for  wash- 
ing tins.  The  water  was  heated  by  the  waste 
steam  from  the  radiator.  Appellee's  work 
was  at  this  tank  and  radiator.  Whilst  en- 
gaged in  his  work  at  the  tank,  the  radiator 
exploded,  severely  Injuring  the  boy,  and  per- 
manently Impairing  his  hearing,  and  probably 
the  use  of  his  right  hand.  In  this  suit  by 
the  boy  against  the  employer  to  recover  dam- 
ages for  the  injuries  inflicted  by  the  explo- 
sion, It  was  charged  that  the  radiator  was 
n^Ugently  constructed,  and  permitted  to  re- 
main out  of  reiMir,  and  that  the  employer 
negligently  suffered  or  caused  a  high  pressure 
of  steam  to  be  turned  into  the  radiator,  with 
the  resulting  Injury  to  the  plaintiff  that  has 
been  mentioned.  The  verdict  was  for  the 
plaintiff.  The  principal  error  assigned  for 
reversal  Is  that  the  court  should  Iiave  pw- 
emptorlly  iDstmcted  tibe  Jury  to  find  for  the 
defendant,  upon  the  ground  that  the  erldeuce 
failed  to  show  the  cause  of  the  e^loslon. 
This  assignment  must  be  disposed  of  on  the 
plaintiff's  evidence. 

The  machinist  who  put  In  the  radiator  tea* 
tifled  that  he  had  had  many  years'  practical 
experience  in  his  work;  that  the  radiator 
was  an  old  oiw,  having  been  removed  from 
some  other  plant ;  that  It  was  necessary,  and  ' 


Is  always  necessary,  to  provide  for  the  drain- 
ing of  steam  radiators,  else  the  condensed 
steam,  when  the  steam  Is  shut  off,  forming 
water,  seals  the  pipes  of  the  radiator,  so  that, 
when  steam  is  again  turned  Into  It,  It  comes 
Into  contact  with  the  water,  and  the  vacuum 
left  by  the  condensed  steam,  causing  sharp 
and  more  or  less  violet  shocks,  called  ham- 
mering. The  violence  of  the  shocks  depends 
upon  the  force  of  steam  and  the  amount  of 
resistance.  In  this  radiator,  instead  of  hav- 
ing provided  a  waste  drainage  by  which  the 
radiator  might  have  been  "bled"  after  the 
steam  was  turned  off,  and  before  again  turn* 
Ing  It  on,  the  waste  pipe  ran  up  and  Into  the 
tank  above.  The  witness  testified  that  the 
president  of  appellant  directed  the  work  done 
in  that  way  In  order  to  beat  the  water  in  the 
tank  as  well  as  to  provide  soft  water  for 
washing  the  tins.  He  also  testified  that  the 
plan  adopted  was  dangertius,  always  liable  to 
cause  explosion,  and  that  he  so  explained  to 
the  president  at  the  time.  Other  mechanical 
engineers  Introduced  as  wltnessee  testified 
that  it  was  highly  dangerous  to  so  construct 
a  steam  radiator,  that  the  hammering  caused 
by  the  passing  of  the  steam  and  water  neces- 
sarily Impairing  the  strength  of  the  castings 
of  the  radiator,  making  an  explosion  more 
liable.  There  was  a  pressure  of  100  pounds 
of  steam  on  the  radiator  when  it  exploded. 
After  the  explosion,  pieces  of  the  radiator 
showed  that  there  were  old  cracks  Inside  the 
castings,  how  caused  and  when,  of  course, 
not  directly  shown. 

Appellant  contoids  that  there  was  not 
proof  of  the  cause  of  the  ^plosion ;  that  It 
might  have  been  the  fact  upon  which  plain- 
tiff rested  his  case,  or  It  might  have  been 
latent  defects  In  the  material  of  the  radiator. 
The  old  cracks  are  of  themselves  evidence  of 
violent  shotiks  to  the  castings.  They  tend  to 
sustain  the  engineer's  testimony  that  the 
hammering  In  the  pipes  and  radiator  would 
break  or  weaken  the  castings,  so  that  In  time 
they  would  be  unable  to  withstand  the  steam 
pressure  of  100  pounds.  It  was  In  the  testi- 
mony that  these  pipes  and  castings  are  al- 
ways subjected  to  a  test  of  700  pounds  to 
the  square  Inch  before  being  Installed.  If 
the  cracks  had  then  been  there  originally, 
the  castings  would  tiave  given  way.  It  did  give 
way  under  a  pressure  of  100  pounds.  If  the 
cracks  weakened  the  castings  at  that  point, 
the  strength  would  have  yielded  at  the  In- 
stant Its  limit  was  reached.  It  is  certain  that 
the  defect  was  not  structural.  If  an  old,  used 
radiator  was  installed  by  appellant  without 
testing,  and  in  defiance  of  the  laws  of  steam 
engineering,  resulting  In  a  bursting  of  th* 
outing  and  injuxy  of  an  employe  placed  to 
work  about  It.  die  owaa  will  be  held  llabl& 
The  cause  of  the  explosion  Is  as  certainly  and 
satistectorily  proven  as  it  Is  possible  ever  to 
connect  such  an  effect  with  its  cansb  Hie 
evidence  is  circumstantial,  aided  by  the  opin- 
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ions  of  expert  madiliilatB  wliOBe  experience 
1ms  taught  them  the  applied  laws  of  me- 
cbanlcs. 

We  tblnk  tbe  peremptory  Inatmctlon  was 
proporly  oTemtled.  Tbe  lnstructloiiB  given 
fairly  Babinltted  the  iuoea  to  the  Jury. 


JUSTICE  et  il.  T.  JUSTICE. 
(Coart  of  Anwals  of  Kentucky.  Jan.  2S,  1910.) 

1.  EviDBHGB  a  45S*)  —  Pabol  Etzdenob  — 

DtXD. 

Panrt  erldauM  b  admlBsible  to  aid  in  con- 
■tmii^  a  deed  oontaining  a  latent  amblgalty, 
when  time  Ib  nothing  In  the  deed  Itself  from 
which  it  may  be  determined  what  is  meant. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  {f  209S-2101:  Dec.  Dig.  |  452.*] 

2.  BoPNDABias  q  87*)— OoNaTBPcnoB— Bti- 

OBHCB—  SUFFlC'iXA  CJT . 

Ill  an  action  to  recover  land  daimed  to  have 
been  Included  In  a  deed  which  described  it  as 
extendiog  to  a  cliff  on  the  top  of  a  ridge,  where 
there  were  two  dilb  on  the  ridge,  evidence  held 
to  sustain  a  finding  that  Uie  second  or  further 
cliff  was  meant. 

[EH.  Note^For  other  cues,  see  Bonndarles, 
Gent  Dig.  H  184-194;  Dec.  Dig.  |  S7.«] 

a  BlnBsiroB    274*)  —  Locatioh  —  Declaba- 

TIONS. 

Where  a  father  conveyed  to  a  son  and 
daiMfater  parts  of  a  tract  of  land,  declarations 
made  by  him  as  to  the  boundary  between  the 
two  portions  were  not  self-serving,  as  he  had  no 
interest  in  the  location  of  the  line,  and.  where 
they  were  made  In  tbe  presence  of  bis  daughter 
who  acquiesced  therein,  they  were  competent  ev- 
idmce  against  those  claimfBs  nnder  her  in  a  suit 
in  which  the  Question  of  the  boundary  was  in- 
volved. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  U  1121-1134;  Dec.  Dig.  |  274;* 
Boundaries,  lOent  Dig.  fi  166.] 

4.  EncnoEira  ^  69*)— Puadiko. 

Where  plaintiffs  suing  to  recover  land  has* 
ed  their  claun  on  a  deed  to  A.,  and  it  became 
apparent  there  was  a  latent  ambiguity  in  the 
deed.  It  was  unnecessary  for  defendant  to  plead 
this  ambiguity,  as  plalntlffB  were  bound  to  re- 
cover on  the  strength  d  their  title,  which  was 
already  In  issue. 

[Ed.  Note.— For  other  cases,  see  EUectment 
Dec.  Dig.  g  6».*] 

Appeal  from  Circuit  Court,  Pike  County. 

"Not  to  be  officially  reported," 

Action  by  William  Justice  and  others 
against  Dave  Justice.  From  a  Judgment  for 
defendant,  plaintlfta  appeal.  Affirmed. 

J.  M.  Boberson  and  F.  W.  Stowers,  for  ap- 
pellants.  BoBCoe  Vanover,  for  appellee. 

BARKER,  J.  This  is  an  action  to  recov- 
er about  three  acres  of  land  in  Pike  county, 
Ky.  Both  parties  claim  title  through  a  com- 
mon vendor,  Andrew  Justice,  and  the  ques- 
tion in  Issue  turns  nptm  the  correct  location 
of  a  common  line  In  a  deed  from  Andrew 
Justice  and  wife  to  Elizabeth  Adams,  dated 
January  14,  1870,  and  a  deed  from  the  same 
vendors  to  Ambrose  and  Jane  Justice  sub- 


sequently executed,  ^e  appellee  claims 
under  tbe  latter  deed,  and  appellants  claim 
under  the  first 

The  real  question  between  the  parties  is 
whether  a  call  in  the  deed  to  Ellsabetb  Adams 
was  the  first  cliff  reached  oa  a  ridge,  or  a 
second  dUT,  some  distance  beyond  the  first; 
tbe  call  b^g  simply  'no  a  dlff  on  tbe  top 
of  tlie  rldga"  !nie  evidence  shows  tliat  thm 
are  two  clUfs  on  the  top  of  tbe  ridge,  and 
theref(we  whether  the  vendor  meant  the  first 
oe  second  conatltates  a  latent  ambiguity  in 
the  deed.  If  be  meant  tbe  first  cUfl  readied 
In  projecting  tbe  call,  then  appdlants  shonld 
SQcceed.  If  he  meant  tbe  second  dlfl,.  thai 
it  is  cmiceded  that  appellee  Is  entitled  to  the 
Judgment  There  Is  nothing  In  the  fiice 
tbe  deed  whldi  tmda  to  throw  any  light  up- 
on the  cmdal  question;  and,  this  being  true, 
the  mie  la  elementary  that  parol  evidence 
Is  competent  to  scdve  the  latent  ambiguity. 

Undoubtedly,  everything  else  being  equal, 
we  shonld  not  hesitate  to  say  that  tbe  first 
cliff  reached  In  projecting  the  call  should  be 
accepted,  as  the  one  meant  by  the  vmdor; 
but  it  was  shown  by  parol  testimony  that 
tbe  vendee,  Elizabeth  Adams,  in  her  lifetime 
told  her  son.  Will  Adams,  that  the  second 
cliff  was  the  corner  In  her  boundary.  It  Is 
also  shown  by  the  testimony  that  during  the 
lifetime  of  both  the  vendor,  Andrew  Justice, 
and  the  vendee,  his  daughter,  Bllzabetb  Ad- 
ams, the  old  man  In  the  presence  of  his 
daughter  pointed  out  the  second  cliff  as  the 
one  constituting  the  comer,  and  that  she  ac- 
quiesced Id  It.  The  testimony  further  shows 
that  for  eight  years  prior  to  the  death  of 
saizabetb  Adams,  who  was  the  beneficiary 
of  the  life  estate  under  the  original  deed 
from  ber  father,  Andrew  Justice,  the  appel- 
lee, Dave  Justice,  had  a  tenant  occupying 
part  of  the  disputed  territory,  and  that  ho 
frequently  cut  timber  and  did  other  acts  of 
ownership  which  would  have  been  trespasses 
had  he  not  been  the  owner  of  the  land,  and 
that  he  sold  a  part  of  It  as  a  site  for  a  neigh- 
borhood school;  all  of  this  being  done  with- 
out any  protest  on  the  part  of  Mrs.  Adams  or 
claim  by  her  that  she  was  the  owner  of  the 
land  in  question.  With  all  this  evidence  In, 
the  trial  court — a  Jury  being  waived — found 
that  the  second  cliff  was  the  true  comer  and 
dismissed  the  petition  of  appellants. 

The  declarations  of  Andrew  Justice  In  his 
lifetime  were  not  self-serving,  as  he  had  no 
Interest  in  the  location  of  the  line.  He  had 
made  deeds  to  his  children  for  the  two  tracts, 
and  he  had  no  self -Interest  in  the  establish- 
ment of  the  boundary  between  them;  and,  as 
his  declarations  were  made  tn  the  presence  of 
his  daughter,  Elizabeth  Adams,  and  she  ac- 
quiesced in  the  decIaratlonB,  what  was  said 
Is  clearly  competent  as  against  her  and  the 
remaindermen.  There  Is  no  legal  principle 
which  requires  the  appellee  here  to  plead  the 
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-existence  of  a  latent  ambiguity  In  the  deed 
to  Elizabeth  Adams.  Appdlants  were  the 
plaintiffs  In  the  court  below,  and  they  were 
bound  to  recover  the  land  npon  the  strMigth 
of  their  title  which  was  placed  in  Issue  by 
the  answer.  The  cases  cited  by  appellants 
•do  not  sustain  their  contention  that,  in  order 
to  show  there  Is  a  latent  ambiguity  In  a  deed 
or  will,  the  ambiguity  must  be  q>eclally  plead- 
■ed.  The  ambiguity  became  appar^t  In  the 
attempt  on  the  part  of  appellants  to  estab- 
lish their  claim  to  the  land  In  dispute,  th^ 
undertaking  to  show  that  by  tbeir  deed  the 
first  cliff  was  meant,  whereas  appellee  un- 
dertook to  show  that  the  vendor  meant  the 
second  cliff  enconnt««d  on  the  ridge,  and 
the  whole  contention  between  the  parties 
turned  upon  the  correct  answer  of  the  ques- 
tion: Which  cliff  did  the  vendor  mean  in  de- 
scribing the  bonndary  of  land  conveyed  to 
his  daughter?  The  qnestlon  Is  one  wholly 
of  fiict,  and  we  are  not  willing  to  say  that 
the  trial  Jodge  to  whom  this  question  was 
flubmitted  by  agreement  of  the  parties  erred 
In  the  conclusion  he  reached.  It  seems  to 
us  there  was  ample  evidence  to  support  bis 
condnston,  and  we  are  not  willing  to  reverse 
lilsjndgm»t  It  la  tlieretore  affirmed. 


0APLIN6ER  et  at  v.  PRITCHARD. 
-(Court  of  Appeals  of  Kentuck?.  Jan.  21,  1910.) 
1.  Appbai.  and  E^bob  <S  395*)— Bond  on  Af- 
mai>-Faii:.ube  to  Execute— Dismissal. 
Under  CSv.  Code  Prac.  S  724,  proriding  that 
on  appeal  a  bond  must  be  executed  to  tbe  effect 
that  appellant  will  perform  tbe  jadftment  ren- 
dered on  appeal,  whereupon  the  clerk  of  court 
-flhall  issue  an  order  to  the  judge  of  tbe  inferi- 
or court  to  stay  all  proceedings  thereon,  the  ex- 
ecution of  tbe  bond  is  the  basis  for  the  action 
of  the  clerk;  and,  where  it  was  not  executed 
on  aM>^  from  tbe  county  to  the  circuit  court 
before  him  within  60  days  after  the  judement, 
as  required  by  law,  the  appeal  was  properly  dis- 
missed. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {|  2064-2070,  3127;  Dec 
Dig.  I  395.«1 

%  E^CUTOBB  AND  ADKINISTBATOBS  ({  516*) 
— ACCOUHTZKO— ENFOBCEUBNT. 

While  where  tbe  settlement  of  an  executor 
or  sdministrator  is  contested  In  the  county 
court,  which  tries  the  exceptions  on  their  mer- 
its, the  remedy  of  the  aggrieved  party  is  by  ap- 
peal, wbere  there  Is  no  trial  and  the  exceptions 
are  dismhoed  without  a  hearing,  an  action  may 
■be  instituted  in  equity  In  the  drcoit  court  to 
anrdiarge  tbe  settlement  and  force  an  aooonnt- 
ing. 

[EM.  Note.— For  other  cases,  see  Bxeenton  and 
Adminlstratorfi,  Dec.  Dig.  i  516.*] 

Appeal  from  Circuit  Conrt,  TrlmUe  CJonnty. 

'To  be  officially  reported." 

In  tbe  matter  of  the  settlement  of  tbe  ac- 
counts of  Frank  Prltchard,  administrator  of 
the  estate  of  J.  F.  CapHnger,  in  whtdi  Llimie 
-O.  CapHnger  and  others  filed  exceptions. 
From  an  order  overruling  and  dismissing  the 
Mceptlons,  exceptors  appealed  to  the  circuit . 


court ;  and,  from  an  order  dlamlMliU  tbe  ap- 
peal, they  appeal.  Affirmed. 

Claude  B.  Terrill,  tor  appeUanti.  O.  W. 
Peak,  Edwards,  Ogden  &  Peak,  for  appellee. 

NUNN.  a  J.  The  time  is  not  stated,  but 
prior  to  the  year  1903  appellee  was  appointed 
administrator  of  the  estate  of  J.  F.  CapHng- 
er, and  in  the  early  part  of  the  year  1903  he 
made  a  partial  settlement,  and  about  Novem- 
ber of  that  year  he  made  what  he  alleged  to 
be  a  final  settlonenL  Appellantn,  the  widow 
and  cIilldreD  of  J.  F.  Captinger,  filed  excep- 
tions to  both  settlements.  On  the  23d  day  of 
Novemb^t  1903,  appellee  resigned  as  such  ad- 
ministrator in  open  court,  which  resignation 
was  accepted.  A  rule  was  awarded  against 
him  requiring  blm  to  file  in  the  connty  court 
by  January  15,  1904,  a  statement  or  correct 
copy  of  a  sale  bill  and  an  Inventory  of  the  es- 
tate of  J.  F.  CapHnger,  which  went  Into  his 
hands  as  sach  administrator.  (It  is  indi- 
cated that  the  originals.  If  ever  filed,  were 
lost)  It  appears  that  be  did  not  respond  to 
this  rule,  but  his  attorney  did  for  him  and  de- 
nied tbe  Jurisdiction  of  tbe  court  to  grant 
and  require  him  to  respond  to  such  a  rule,  as 
he  was  no  longer  the  administrator  of  the 
estate,  and  made  the  same  dalm  with  refer- 
ence to  the  exceptions  made  and  filed  by  the 
widow  and  children  to  bis  settlements.  The 
matter  of  exceptlona  to  the  settlonoitB  was 
referred  to  a  special  commissioner  to  take 
proof  and  report  with  reference  thereto,  and 
as  to  tbe  state  of  accounts  existing  between 
appellee  and  the  estate.  The  commissioner 
made  and  filed  his  report  showing  that  appel- 
lee owed  the  estate  about  $1,307,  but  did  not 
file  the  evidence  taken  with  it  At  least  It  is 
not  copied  in  tbe  record.  Thus  matters  stood 
nntn  February  9,  1907,  when  tbe  connty 
court  entered  the  foHovrlng  order :  "Came  the 
parties  and  F.  J.  Pritchard,  still  protesting 
and  objecting  to  the  Jurisdiction  of  the  conrt 
herein,  and  all  proceedings  bad  thereunder, 
and  the  court  being  advised  sustained  the  de- 
murrer, and  refused  to  consider  tbe  excep- 
tions filed  by  Mrs.  Unnie  O.  CapHnger,  Grace 
CapHnger,  by  her  guardian,  and  Mabel  Cap- 
linger,  and  the  same  are  all  overruled  and 
dismissed  by  the  court  And  the  rule  hereto- 
fore taken  Is  dismissed.  To  all  <^  which  rnl- 
ings  said  Mrs.  Linnle  O.  CapUnger,  Grace 
CapHnger,  by  her  guardian,  and  Mabd  Prlt- 
chard (CapHnger)  except  and  pray  an  appeal 
to  the  circuit  court  which  Is  granted.  And  It 
is  further  adjudged  by  the  court  that  the  said 
Frank  I»rltcbard  recover  of  the  plaintiff  hla 
costs  herein  expended.**  Appellants  aRMaled 
from  this  order  to  the  circuit  court,  and.  fall- 
ing to  get  service  tm  ai^itilee,  proceeded 
against  him  as  a  nonresident  On  the  JS4tb 
day  of  February,  1909,  plalntlfl  In  tbe  appeal 
to  the  circuit  court,  appelant  here,  moved 
tbe  circuit  court  to  submit  the  case  to  which 
defendant  in  that  court,  appellee  here,  object- 
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ed,  flfl  shown  an  order  of  that  date.  Bat 
tbe  action  of  tbe  court  on  that  motion  does 
not  ai»pear.  It  appears  that  at  tbe  Jane 
term,  1909,  appellee  by  attorney  moved  the 
court  to  dismiss  the  appeal,  because  no  ai>- 
peal  bond  had  been  executed.  Appellants 
thm  tendered  a  bond,  the  coart  took  tbe  mat- 
ter onder  advisement  nntll  tbe  13th  day  of 
November,  1009,  and  then  made  an  order  dis- 
missing tbe  appeal  because  no  bond  was  exe- 
cuted at  the  time  the  appeal  was  taken,  nor 
tendered  within  60  days,  tbe  time  fixed  by 
law,  and  from  that  order  appellants  appealed 
to  this  coart 

Section  724,  ClT.  Cbde  Prac,  provides  that 
an  appeal  mnst  be  taken  by  presenting  a  cer- 
tified copy  of  tbe  Judgment  of  the  lower 
court  and  the  amount  of  the  costs,  and  caus- 
ed to  be  executed  before  the  clerk  by  one  or 
more  sufficient  sureties  a  bond  to  the  effect 
that  appellant  will  satisfy  and  perform  tbe 
judgment  that  shall  be  rendered  on  the  ap- 
peal. Whereupon  the  clerk  shall  Issue  an  or- 
der to  tbe  judge  of  the  Inferior  court  to  stay 
all  proceedings  thereon.  This  was  all  com- 
plied with,  except  the  execution  of  the  bond. 
Tbe  case  of  HugKlns  on  Petition,  102  S.  W. 
849,  81  Ky.  Law  Rep.  475,  was  similar  to  the 
one  at  bar,  and  an  appeal  bond  was  not  exe- 
cuted as  reqnlred  by  tbe  Code,  and  for  this 
reason  the  lower  court  dismissed  the  appeal, 
and  was  sustained  In  Its  action  by  tbis  court. 

This  Is  conclusive  of  the  case  at  bar,  un- 
less tbe  court  erred  in  refusing  to  accept  the 
bond  tendered  by  them  when  tbe  motion  was 
made  to  dismiss  the  appeal  for  the  want  of  a 
bond,  which  was  rendered  long  after  the  ex- 
piration of  tbe  60  days  from  tbe  time  of  tbe 
rendition  of  the  judgment  In  tbe  county 
court  This  court  has  decided  that  when  a 
party  undertakes  to  give  a  bond  required  by 
law,  and  It  Is  defective,  the  court  should  per- 
mit the  party  to  make  tbe  bond  perfect,  but 
it  has  never  decided  that,  when  a  party  falls 
to  execute  a  bond  within  the  time  prescrib- 
ed by  law,  he  should  be  permitted,  or  that 
tbe  court  has  power  to  permit  tbe  execution 
of  the  bond  after  the  time  allowed  by  law  for 
Its  execution,  and  It  Is  our  opinion  that  It  Is 
not  within  the  authority  of  the  court  to  do 
BO.  The  section  of  tbe  Code  referred  to  re- 
quires tbe  execution  of  the  bond  before  tbe 
clerk  has  the  authority  to  Issue  tbe  order  to 
«tay  the  proceedings  on  the  judgment,  and 
to  direct  tbe  inferior  court  to  transmit  to  his 
office  all  the  original  papers  In  the  case,  or  to 
Issue  summons  thereon.  The  execution  of 
this  bond  Is  the  basis  for  tbe  action  of  the 
clerk,  and,  as  it  was  not  executed  before  him 
within  60  days  after  tbe  judgment  of  the 
county  court,  the  lower  court  did  not  err  In 
dismissing  the  proceeding.  If,  however,  ap- 
I>ellee  as  administrator  still  owes  the  estate 
on  a  fair  settlement  of  his  accounts,  tbe  par- 
ties In  Interest  are  not  without  a  remedy. 
An  action  may  be  instituted  In  equity  in  the 


circuit  court  surcharging  his  settlements,  and 
force  him  to  account  for  what  be  owes  the 
.estate.  Tbe  proceedings  had  in  the  county 
and  circuit  courts  are  not  a  bar  to  such  an 
action,  as  the  Issues  therein  were  not  tried 
upon  their  merits,  or  at  all,  as  expressly 
shown  by  the  orders  of  the  county  and  cir- 
cuit courts.  The  rule  Is  well  established  that 
when  a  settlement  of  a  fiduciary  is  contested 
In  the  county  court,  and  that  court  tries  the 
exceptions  on  their  merits,  the  remedy  of 
tbe  a(^rleved  party  is  by  appeal,  but  not  so 
when  there  Is  no  trial,  and  his  exceptions  are 
dismissed  without  a  bearing,  as  In  the  case 
at  bar.  Bell  v.  Henshaw,  91  Ky.  430,  15  S. 
W.  3,  12  Ky.  Law  Rep.  674,  and  Turley"* 
Adm'r  V,  Barnes,  etc..  103  Ky.  127,  44  S.  W. 
448,  19  Ky.  Law  Rep.  1808. 

For  these,  reasons,  the  judgment  ct  the 
lower  coart  la  afitaned. 

OARBOLU  J.»  not  Bitting. 


LANSDOWNB  T.  BEMHMANN  et  al. 
(Court  of  Appeals  of  Kentucky.  Jan.  26. 1910.) 

COITTBAOTS   (I   27*)  —  iHPLizn   OoimACi  — 

Bbeach— Right  or  Rxcovebt. 

Plaintiff  took  an  asBignment  of  a  lease  for 
certain  premises  from  R.  for  19  months.  At  the 
expiration  oi  this  time  he  exercised  tbe  optlm 
in  the  lease  to  renew.  The  premises  were  used 
for  saloon  purpoaes,  as  known  by  tbe  owner  and 
plaintiff's  assignor.  When  plaintilTa  license  ex- 
pired, tbe  owner  and  plaintiff's  assignor  refused 
to  siffD  his  petition  for  a  new  license,  whereup- 
on it  was  refused.  Held,  that  there  was  no  con- 
tract with  either  to  sign  such  a  petition,  and 
hence  they  are  not  liable  to  plaintiff  for  loss  be* 
causa  of  nls  follnre  to  secnie  a  license. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dea  Dig.  |  27.*] 

Appeal  from  Clrealt  Court,  Kenton  Coan- 
ty.  Common  Law  and  Equity  Dlvlslim. 

"Not  to  be*  officially  reported.** 

Action  by  A.  J.  Lanedowne  agalnat  H.  H. 
Relhmann  and  another.  From  a  ju^ment 
for  defendants,  plaintiff  appeals.  Affirmed. 

A.  E.  Stricklett,  for  appeUant  B.  F.  Gra- 
zlanl,  for  appellees. 

CLAY,  C.  Section  1  of  an  ordinance  of  the 
city  of  Covington  relating  to  the  sale  of  spir- 
ituous, vinous,  and  malt  liquors  provides  that 
a  person  applying  for  a  license  shall  present 
a  petition  to  tbe  general  council  to  the  ef- 
fect that  the  petitioner  for  license  is  of  good 
reputation,  which  petition  sball  be  signed  by 
at  least  10  freeholders  residing  in  and  hold- 
ing real  estate  in  tbe  voting  precincts  Id 
which  the  said  sales  are  proposed  to  be 
made,  and  shall  also  be  signed  by  the  owner 
or  agent  of  the  house  or  premises  wherein 
said  sales  are  made,  to  signify  bis  consent 
It  further  provides  that  If  tbe  general  coun- 
cil are  satisfied  that  such  license  should  be 
granted,  they  shall  pass  an  order  to  that  ef- 
fect 
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Appellant's  petition  avers  that  on  tbe  1st 
day  of  May,  1906,  appellee  H.  H.  Relbmann, 
by  contract  In  wrlttng,  leased  to  appellant, 
A.  J.  Lansdowne,  a  certain  bouse  at  the 
northwest  comer  of  Fifth  and  Scott  streets 
in  Covington,  Ky.,  together  with  all  tbe  bar 
fixtures  and  equipment  therein  located.  Said 
lease  was  for  a  period  of  10  months,  and  at 
the  expiration  of  that  time  ai^llant  was 
given  the  prlvll^e  of  renewing  his  lease  on 
the  premises,  and  the  bar  flxtarea  therein 
located  for  a  further  period  of  two  years. 
Said  premises  were  leased  by  appellant  for 
the  purpose  of  conducting  a  saloon  therein 
for  the  retailing  of  spirituous,  vinous,  and 
malt  liquors.  It  was  known  to  appellees 
Belhmann  and  Rousellott  that  appellant  had 
rented  tbe  premises  for  said  purpose.  After 
he  entered  Into  the  contract  with  Relhmann, 
he  paid  tbe  rent  of  $55  per  month  to  appel- 
lee Felicia  Rousellott,  who  accepted  said 
.  monthly  installments  of  rent  and  Issued  her 
receipt  therefor.  At  the  expiration  of  his 
term  of  19  months,  appellant  gave  appellees 
notice  In  writing  that  be  exercised  bis  right 
to  renew  the  lease  for  the  additional  two 
years.  Thereafter  be  entered  upon  the  en- 
joyment of  bis  rights  under  said  lease  for 
the  additional  period. 

The  property  in  question  was  owned  by 
appellee  lellcia  Jtouseilott  Belhmann  in 
mailing  tbe  contraot  with  appellant  acted 
with  the  approval  of  his  coappellee.  He 
thereafter  accepted  appellant  as  a  tenant  for 
19  months  and  also  for  tbe  renewal  period. 
Appellant  procured  the  necessary  licenses  to 
conduct  his  business  from  the  United  States 
government  and  from  the  state  and  county 
authorities.  In  order  to  conduct  the  busi- 
ness. It  was  necessary  to  procure  a  license 
from  tbe  city  of  Ckivington.  to  secure  which 
It  was  also  necessary  to  obtain  the  written 
consent  of  appellee  Rousellott  When  tbe 
city  license  theretofore  obtained  by  appellant 
was  allowed  to  expire,  he  presented  his  ap- 
plication to  the  city  of  Covington  for  renew- 
al of  bis  license.  He  applied  to  appellees  to 
sign  bl8  application,  but  eadi  refused.  B7 
reason  of  their  refusal,  he  was  compelled  to 
close  up  his  place  of  business. 

In  order  to  more  conveniently  use  the 
place  for  a  saloon,  and  believing  that  appel- 
lees would  carry  out  their  contract,  appel- 
lant made  certain  improvements  upon  the 
premises  and  purchased  certain  goods  and 
fixtures  of  the  value  of  about  9300.  This  ex- 
pense was  incurred  by  him  in  the  belief  that 
he  would  be  permitted  to  renew  his  license. 
The  petition  concludes  with  an  allegation 
that  he  by  reason  of  the  refusal  of  appellees 
to  sign  bis  petition  for  renewal  of  bis  license 
lost  the  use  of  the  unexpired  part  of  his  li- 
censes, issued  to  blm  by  tbe  United  States, 
the  state  of  Kentucky,  and  the  county  of 
Kenton,  of  the  value  of  $  .  It  was  fur- 
ther alleged  that  appellant's  business  was  a 
profitable  and  growing  business,  and  that 
by  reason  of  appelleee*  failing  and  refusing 


to  sign  his  petition  he  was  damaged  in  tbs 
sum  of  $4,S0a  To  tbe  foregoii^  petition  ap- 
pellees filed  a  demurrer,  and  the  demurrer 
was  sustained.  Appellant  thereafter  amend- 
ed his  petition,  and  alleged  that  appellee 
Relhmann  rented  the  premises  In  queaUon 
for  saloon  purposes,  and  that  It  was  agreed 
and  understood  by  and  between  ai^Uee 
Beihmaim  and  appellee  Boosellott  at  the 
time  of  making  said  lease  that  the  praises 
should  be  BO  used.  It  Is  fiirther  charged  that 
the  appellee  Relbmann  on  May  1,  1906,  ^ 
tered  Into  tbe  contract  referred  to  in  the 
original  petition,  wherein  Relhmann  asMgn- 
ed  to  appellant  all  his  rights  under  said 
lease.  Thereafter  appellant  filed  a  second 
amended  petition,  charging  that  the  premis- 
es In  question  at  the  time  of  the  lease  there- 
of by  appellee  Rousellott  to  appellee  Belh- 
mann had  been  continuously  used  for  more 
than  fifteen  years  for  saloon  purposes,  and 
that  ever  since  that  time  there  had  beea  a 
saloon  conducted  on  the  premises;  that  at 
the  time  of  tbe  execution  of  said  lease  by 
said  Bousellott  to  said  Relbmann  said  prem- 
ises were  equipped  with  bar,  shelving,  and 
other  fixtures  suitable  for  salom  purposes, 
and  that  said  premises  were  leased  by  said 
Relhmann  for  saloon  purposes;  that  this 
purpose  was  known  to  appellee  Rousellott  at 
the  time  of  the  necutlon  of  the  lease ;  that 
the  premises  were  Car  from  the  principal 
portion  of  the  city  of  Covington,  and  woe  In 
slight  demand  for  purposes  other  than  that 
of  carrying  on  a  coffee  house  or  saloon. 
Thereafter  appellee  demurred  to  the  petition 
as  amended,  and  tbe  demurrer  ^s  sustain- 
ed. The  appellant  then  filed  another  amend- 
ed petition,  wherein  he  set  forth  the  section 
of  the  ordinance  referred  to,  and  alleged  that 
be  was  a  person  of  good  character  and  rep- 
utation, and,  had  appellees  signed  his  peti- 
tion and  given  their  consrat  in  writing  that 
said  prmlses  should  be  used  for  saloon  pur- 
poses, he  would  thereby  have  been  enabled 
to  secure  a  license  from  tbe  city  council  to 
continue  the  business  of  retailing  liquor.  A 
demurrer  was  also -sustained  to  the  petition 
as  amended.  Appellant  declining  to  plead 
further,  his  petition  was  dismissed.  From 
that  judgment  this  appeal  is  prosecuted. 

Whether  or  not  tbe  owner  of  propoty  may 
make  a  valid  contract  to  sign  an  applicant's 
petition  for  a  saloon  license,  and  to  consent 
thereto  In  writing,  is  a  question  we  deem  it 
unnecessary  to  decide.  Suffice  It  to  say  that 
neither  the  allegations  of  the  petition  nor  tbe 
various  amendments  thereto  show  any  such 
contract  on  the  part  of  appellees.  There 
was  no  provision  In  tbe  lease  frcHn  Relbmann 
to  Lansdowne  by  which  the  former  agreed 
to  sign  tbe  application  of  tbe  latter  for  a  li- 
cense. As  he  was  not  tbe  owner  of  the  prop- 
erty, it  was  not  necessary  that  he  should  do 
so.  Nor  was  there  any  contract  on  the  part 
of  appellee  Rousellott  to  sign  the  application 
of  Relbmann  himself.  Nor  did  she  contract 
to  sign  tbe  applicatiott  of  lAnsdowne.  The 
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mere  fact  tbat  she  consented  to  the  asslgn- 
ment  of  the  lease  by  BeUimann  to  I^nsdowne 
hj  accepting  the  rent  fnan  Lansdowne  did 
not  place  upon  her  the  duty  of  signing  Lans- 
downe's  petition  when  he  elected  to  renew 
the  lease.  It  does  not  appear  that  appellant 
was  dqirlTed  of  the  Improvements  made  upon 
the  premises.  He  simply  states  that  the 
goods  pnrcfaased  and  the  improvements  made 
were  of  no  value  to  him  without  the  use  of 
the  premises.  There  Is  no  charge  in  the 
pleadli^  that  appellant  Is  being  held  for 
the  r^t  So  far  as  the  pleadings  show,  he 
merdy  gave  up  the  premises.  Under  such 
circnmstances,  there  was  no  Implied  con- 
tract on  the  part  of  appellee  Bousenott  to 
sign  the  petition.  She  cannot  therefore  be 
held  liable  In  damages  for  failing  to  do  that 
which  she  waa  under  no  obligation  to  do. 
We  con<dnde,  then,  that  neither  the  petlUon, 
nor  tb9  petition  asamoided,  states  any  cause 
of  action  against  the  aniellera. 
Judgmoit  affirmed. 


HIDDLETON  T.  COBIMONWEAI/TH. 
(Oonrt  of  Appeals  of  Kentucky.   Jan.  27,  1910.) 

1.  CancnrAZ.  Law  (I  1172*>  — Appeal— In- 
■rauonoNB— Revbbsiblb  Bbbob. 

Under  Cr.  Code  Prac.  9  225,  directing  tbe 
manner  in  which  Inatractions  Bfaall  be  given, 
while  it  is  bad  practice  to  give  additional  in- 
struction* after  the  argument  baa  commenced, 
it  is  not  ground  for  reversaL 

[Ed.  Note.— For  other  caaea,  see  Criminal  Law, 
Dec.  Dig.  I  1172.*] 

2.  CRnnNAx  Law  (3  1172*)  —  Appeal  —  In- 
araucnoNB— Revebsible  Ebbob. 

Ordinarilr,  tbe  giving  of  an  anauthorlaed 
Instraction  is  ground  for  reversal. 

[Ed.  Note.— For  other  caiei,  see  Criminal  Law, 
Dec.  Dig.  I  1172.*] 

8.  HouiciDE  (f  840*)— InbTkitoxiors— Habk- 

vtaa  Ebbob. 

In  a  trial  for  homicide,  where  all  tbe  ev- 
idence showed  tbat  the  parties  were  always  at 
least  100  yards  apart  from  the  time  the  trou- 
ble began  until  deceased  was  kliled,  end  the  ju- 
ry had  only  to  determine  who  commenced  the 
difficulty  and  who  Sred  the  first  shot,  an  instroc- 
tion  that  if  -defendant  commenced,  or  willingly 
engaged  In,  tbe  conflict  with  deceased  with  tbe 
intention  of  doing  him  bodily  harm,  and  contin- 
ued tbe  conflict  up  to  the  time  of  the  killing, 
tbe  plea  of  self-deiense  was  not  available,  nei- 
tber  aided  nor  hindered  the  jury,  and  hence, 
Ihongfa  nnnecessary,  was  not  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  U  71S-720;  Dec  Dig.  |  S40.«] 

4.  OanfiHAL  Law  ^  814*)— Tkiaii— Imbtkdo- 
nons. 

The  refusal  of  an  Inatructlon  not  warrant- 
cd  by  the  facts  proven  la  proper. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  $  1979;  Dec  Dig.  |  814.*] 

&  HOUICIDB  (S  2S0*)— SUTFICIENCT  OV  BIVI- 
DBNCE. 

In  a  trial  for  murder,  evidence  Md  suffi- 
cient to  snppwt  a  ctmvictiMi. 

fEl  Note^For  other  cas^  see  Homicide, 
Cent  Dig.  H  515-517;  Dec.  Dig.  S  250.*] 


6.  Cbdiinal  Law  d  118C*)— Appeai.. 

Where  it  appears  that  accused  has  had  a 
substantially  fair  trial  of  the  merits  of  his  case, 
a  conviction  should  not  be  disturbed  on  apppeal. 

[Ed.  Notfe—FOT  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  3219:  Dec.  Dig.  |  1186.*j 

Appeal  from  Circuit  Court,  Bell  Obunty. 
"To  be  officially  reported." 
Walter  Middleton  was  convicted  of  mur- 
Aet,  and  appeala  Affirmed. 

W.  F.  Hall  and  m  N.  Ingram,  for  appel- 
lant James  Breathitt,  Atty.  Qen.,  and  Tom 
B.  BCcOr^^,  Asst  Atty.  Gen.,  for  the  Com- 
monwealth. 

LASSINO,  X  Walter  Middleton  and  his 
two  cousins  were  Indicted  by  the  grand  Jury 
of  Harlan  county  for  the  murder  of  Harmon 
Scott  Appellant,  Walter  Middleton,  was 
given  a  leparate  trial  in  the  Harlan  circuit 
court  and  the  jury  failed  to  agree.  The  case 
was  then  transferred  to  the  Bell  circuit  court, 
and  tai  a  trial  in  that  court  held  in  April, 
1809;  the  Jury  again  failed  to  agree;  FOr  the 
third  time  the  case  was  called  for  trial  at 
the  September  term,  1909,  at  the  Bell  circuit 
court,  and  upon  tbte  trial  appellant  was 
found  guilty  and  given  a  lifetime  imprison- 
ment. 

He  seeks  to  reverse  tbe  Jndgmoit  predicat- 
ed on  that  finding  of  the  Jury  on  ttie  ground 
that  the  court  erred  In  Instructing  tbe  Jury, 
and  also  that  the  court  conunltted  error  in 
rewriting  one  of  the  Instructions  after  the 
case  had  been  partially  argued.  The  ques- 
tion raised  by  this  last  ground  for  reversal 
has  heretofore  been  before  this  court,  and  we 
will  dispose  of  it  before  entering  upon  a  con- 
sideration of  the  correctness  of  the  instruc- 
tlona  given.  Section  226  of  the  Criminal 
Code  of  Practice  directs  the  way  and  manner 
In  which  Instructitms  shall  be  given  by  the 
trial  court,  and.  In  ccmstrulng  this  section  as 
applicable  to  cases  where  conditions  have 
arisen  similar  to  those  under  consideration, 
it  has  been  expresdy  held  that,  while  it  is 
bad  practice  to  give  additional  or  oplana- 
tory  Instructions  after  the  argument  has  com- 
menced, it  is  not  ground  for  rerersal  so  to 
do.  McDanlel  v.  Commonwealth,  6  Bush, 
328;  West  V.  Commonwealth,  20  S.  W.  219, 
14  Kj.  lAw  Bep.  217.  Appellant  is  not  com- 
plaining that  the  Instruction  as  rewritten  by 
the  Judge  and  as  given  to  the  Jury  is  not  in 
form,  hut  merely  Questitms  the  right  of  tbe 
trial  Judge  to  do  sa  Under  the  decisions 
above  referred  to,  this  error  wHI  not  author- 
ize a  reversal,  and  h^ce,  unless  his  objec- 
tions to  the  instructions  as  given,  and  partic- 
ularly No.  7,  are  well  taken,  or  unless  he 
was  entitled  to  an  instruction  authorizing 
bim  to  act  In  d^ense  of  his  cousins  as  wdl 
as  himself,  tbe  Jn^mmt  muat  be  affirmed. 
Not  only  does  appellant  challenge  the  correct- 
ness of  Instruction  No.  7  as  givm,  bvt  stout- 
ly contends  that,  under  the  proof.  It  should 
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not  hare  been  given  at  all,  and  tbat  In  Hen 
thereof  he  was  entitled  to  have  given  to  tbe 
Jury  an  Instruction  directing  his  acquittal  If 
be  was  acting  In  tbe  defense  of  bis  cousins. 
To  pass  upon  these  questions  correctly  it  be- 
comes necessary  to  consider  the  evidence  in 
detail. 

Appellant  and  his  cousins  lived  with  his 
father  on  Martin's  fork  of  the  Cumberland 
river,  la  Harlan  county,  Ky.  The  deceased, 
Harmon  Scott,  lived  with  bis  mother,  In  Lee 
county,  Ya.,  near  the  Kentucky  state  line. 
On  Saturday,  September  14,  1907,  he  came 
across  Stone  Mountain  Into  Kentucky  to  a 
meeting  tbat  was  being  held  on  Martin's 
fork.  After  the  services  were  over,  be  went 
down  Martin's  fork  to  Bascom  Saylor's  still 
to  get  some  whisky.  He  had  with  him  some 
16  or  $7,  a  45-callber  revolver,  and  a  pair  of 
saddlebags.  Appellant  and  bis  two  cousins, 
who  were  Indicted  with  bim,  had  gone  down 
Martin's  fork  to  John  Scott's  store  in  tbe 
afternoon,  some  little  time  before  deceased 
went  down  that  way.  John  Scott  Is  a  broth- 
er of  tbe  deceased,  narmon  Scott  Appellant 
carried  with  him  a  Winchester  rifle,  and  at 
least  one,  If  not  both,  of  bis  cousins  had  a 
shotgun  as  they  went  from  home,  and  both 
of  them  had  shotguns  as  they  returned. 
Whether  John  Mlddleton  had  his  shotgun  as 
be  went  down  to  the  store  or  not  is  disputed. 
By  tbe  time  deceased  got  to  Saylor's  house, 
the  Mlddleton  boys  had  not  started  back  up 
tbe  fork.  Tbe  stlllhouse  was  down  the  creek 
from  Saylor's  house,  and  there  were  two 
ways  of  reaching  It,  one  by  the  road,  and  an- 
other and  shorter  way  through  the  field. 
Saylor  told  deceased  to  go  around  the  road, 
as  be  was  on  horseback,  and  he  would  go 
through  the  field  and  meet  him  there  and 
accommodate  him.  As  deceased  rode  off 
down  the  road  to  go  to  the  still,  the  Middle- 
ton  boys  were  seen  coming  through  the  field 
from  the  stlllhouse  to  Saylor's  house.  Wheth- 
er or  not  they  saw  deceased  as  they  came  up 
Is  not  shown,  but  they  could  have  seen  him 
had  they  looked  In  bis  direction,  as  the  way 
was  dear.  Deceased  went  on  to  the  still 
and  bought  and  paid  for  a  quart  and  a  pint 
of  wbteky,  put  tbe  bottles  in  his  saddlebags, 
took  a  drink  of  whisky  from  a  cup,  and 
started  shortly  thereafter  back  up  the  creek 
in  tbe  direction  from  which  be  came.  After 
going  about  250  or  300  yards,  he  overtook  and 
passed  the  Mlddleton  boys  near  the  home  of 
Anthony  Ely,  a  brother-in-law  of  appellant, 
and,  according  to  tbe  testimony  of  appellant 
and  his  cousins,  nothing  out  of  the  ordinary 
passed  between  them,  and  he  rode  on  out  of 
sight  Shortly  after  he  passed,  they  say  tbat 
John  and  Tom  Mlddleton  fired  their  shot- 
guns at  a  bush  on  tbe  roadside  toward  the 
river,  and  that  very  soon  thereafter  deceas- 
ed appeared  in  the  road  about  a  hundred 
yards  away  and  beaded  toward  them,  and 
commenced  firing  bis  pistol  at  appellant 
This  fire  was  returned  by  all  three  of  the 
Mlddleton  boys,  and  deceased  ran  away. 


They  continued  on  their  way  up  the  creek 
and  soon  came  within  sight  of  deceased 
again,  and  again  he  opened  fire  on  appellant, 
who  was  somewhat  In  advance  of  his  cons- 
Ins.  After  be  had  fired  at  ap[>ellant,  and 
while  in  tbe  act  of  firing  again,  appellant  fir- 
ed two  shots  at  blm,  and  be  disappeared  over 
a  knoll  or  hill  In  tbe  road  from  view.  Mrs. 
Surglner,  a  witness  for  tbe  commonwealth, 
who  lives  between  Anthony  Ely's  and  the 
home  of  appellant's  father,  testifies  that  her 
attention  was  attracted  to  the  road  by  the 
shots,  and  upon  looking  in  tbat  direction  she 
saw  deceased  running  bis  horse  up  tbe  road, 
and  appellant  and  one  of  his  cousins  running 
after  and  shooting  at  him  as  be  galloped 
away.  Many  witnesses  testify  tbat  shortly 
after  the  Mlddleton  boys  bad  gone  up  the 
creek  they  heard  shots,  first  two  heavy  shots, 
then  many  shots,  heavy  and  light,  and  a  lit- 
tle later  two  light  shots,  that  seemed  to  be 
further  away,  and  that  cracked  like  a  rifle. 
Shortly  after  the  shooting  ceased,  Lewis 
Smith  came  up  to  appellant  and  bis  cousins  in 
the  road,  and  together  they  went  on  toward 
appellant's  father's  house,  which  was  tbe  di- 
rection In  which  deceased  had  gone.  Soon 
they  came  upon  bis  saddlebags  In  the  road. 
A  short  distance  l>eyond  they  found  his  dead 
body  lying  in  tbe  road.  His  pistol,  lying  near 
blm,  was  cocked,  and  three  empty  and  three 
loaded  hulls  were  found  In  it  An  exami- 
nation of  his  body  showed  that  he  was  shot  In 
the  back  by  a  32-caliber  bullet  and  that  tbe 
shot  ranged  up,  went  through  bis  heart,  and 
lodged  in  tbe  breastbone,  which  shot,  ac- 
cording to  the  testimony  In  tbe  case,  produc- 
ed Instant  death.  Upon  discovering  the  body 
the  Mlddleton  boys  went  home.  The  com- 
monwealth proved,  by  one  Hensley,  tbat  he 
had  heard  appellant  threaten  to  kill  deceas- 
ed, a  short  time  before,  the  next  time  he 
went  up  a  certain  branch.  Several  witnesses 
testify  that  the  charactCT  of  appellant  and 
bis  cousins  was  bad. 

This,  in  substance,  is  the  evidence  upon 
which  the  court  gave  the  Instructions  usual- 
ly given  in  a  murder  trial,  on  murder,  man- 
slaughter, and  self-defense,  with  tbe  instruc- 
tion to  flnd  tbe  accused  guilty  of  manslaugh- 
ter if  In  doubt  as  to  the  degree  of  his  guilt 
No  fault  is  found  with  any  of  these  instruc- 
tions, and,  indeed,  there  could  well  be  none, 
as  they  are  aptly  drawn. 

In  addition  to  these,  the  court  gave  two 
other  instructions,  Nos.  6  and  7.  No.  6  Is 
clearly  In  appellant's  favor,  and  no  complaint 
Is  made  of  it.  In  No  7  the  court  in  sub- 
stance, told  the  jury  that  If  they  believed 
from  tbe  evidence,  beyond  a  reasonable  doubt* 
that  defendant  commenced,  or  wUlUigly  and 
mutually  engaged  in,  the  conflict  with  the  de- 
ceased with  the  intention  to  do  blm  bodily 
harm,  and  continued  and  urged  said  con- 
flict up  to  and  Including  the  time  defendant 
shot  and  killed  deceased,  if  he  did  so  shoot 
and  kill  him,  he  could  not  avail  hlms^  of 
the  plea  of  self-defenae.   We  are  of  f^lolon 
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that  It  was  unnecessary  to  give  this  Instnic- 
tlon,  and,  while  ordinarily  the  giving  of  an 
unaothorlzed  Inatmction  la  ground  for  rever- 
sal, after  a  careful  examination  of  the  evi- 
dence in  this  case  we  are  of  opinion  that  the 
snbetantlal  rights  of  appellant  were  not 
prejudiced,  and,  this  being  bo,  the  case 
should  not  be  reversed  because  this  Instruc- 
tion was  given.  If  the  parties  had  been  near 
enough  to  each  other  to  have  left  In  the 
minds  of  the  Jury  any  doubt  as  to  the  man- 
ner In  which  the  conflict  was  commenced  or 
carried  on,  or  there  had  been  any  words 
passed  between  them  prior  to  the  trouble  or 
while  It  was  In  progress,  then  the  Jury  might 
have  been  misled  by  this  instruction.  But 
aince  all  of  the  evidence  shows  that  these 
parties  were  always  at  least  a  hundred  yards 
apart,  from  the  time  the  trouble  began  un- 
til deceased  was  killed,  the  Jury  had  only  to 
determine  who  commenced  the  difficulty,  who 
fired  the  first  shot,  who  was  at  fault;  and. 
In  arriving  at  this  conclusion,  the  Instruc- 
tion complained  of  neither  aided  nor  hinder- 
ed the  Jury,  and  hence  was  not  prejudicial. 

There  is  no  merit  in  the  contention  of  ap- 
pellant that  the  trial  court  should  have  given 
bim  an  instruction  authorizing  him  to,  and 
Justifying  him  If  he  did,  shoot  in  defense  of 
bis  cousin,  because  there  Is  no  evidence  upon 
wliich  to  base  such  an  Instruction.  Appel- 
lant was  asked  why  he  fired  when  he  did  up- 
on each  occasion  that  he  fired,  and  he  testi- 
fies positively  and  clearly  that  he  fired  In  de- 
fense of  himself.  Nowhere  does  It  appear 
that  he  regarded  his  cousins  in  danger  of 
being  shot  by  deceased,  and  nowhere  does  it 
aM>eftr  that  deceased  was  shooting  at  his 
cousins.  On  the  contrary,  it  Is  made  clear 
from  the  testimony  of  appellant,  and  his 
cousins  as  well,  that  deceased  was  firing  at 
appellant  This  being  so,  and  appellant  ad- 
mitting that  he  was  shooting  at  deceased  be- 
cause he  believed  that  his  own  life  was  in 
danger,  the  court  did  not  err  in  failing  to 
give  an  Instruction  which  was  not  warranted 
by  the  facts  proven. 

The  case,  while  not  complicated.  Is  render- 
ed difficult  because  of  the  conflict  In  the  tes- 
timony of  the  witnesses  upon  the  vital  point 
If  appellant  and  his  witnesses  are  to  be  be- 
lieved, deceased  was  shot  down  by  appellant 
after  he  had  made  two  murderous  assaults 
upon  him  with  a  heavy  or  large  revolver. 
While,  on  the  other  hand,  if  the  testimony  of- 
fered by  the  commonwealth  Is  true,  deceased 
was  killed  while  he  was  making  an  effort  to 
escape.  He  was  shot  In  the  back.  Of  this 
one  fact  there  Is  no  doubt,  and  this  point 
tends  most  strongly  to  corroborate  and  sub- 
stantiate the  testimony  of  Mrs.  Surglner, 
who  says  that  when  they  passed  her  house 
deceased  was  riding  rapidly  away  and  being 
pursued  and  fired  at  by  appellant  and  his 
cousins.  The  theory  of  the  commonwealth  is 
supported  by  evidence  amply  sufficient  to  up- 


bold  the  verdict  of  the  jury,  which  must 
have  been  Influenced  in  large  measure  by  the 
fact  that  deceased  was  shot  in  the  bpck ;  and 
although  appellant  attempts  to  account  for 
this  by  saying  that,  while  he  was  shooting  at 
appellant,  his  borse  was  rearing  and  plung- 
ing, and  intimates  that  It  must  have  whirled 
so  that  deceased's  back  was  turned  toward 
appellant  just  as  he  flred  the  last  shot,  thla 
idea  evidently  did  not  impress  itself  upon 
the  minds  of  the  Jury,  and  they  accepted  the 
testimony  of  Mrs.  Surglner  as  true  and  on 
It  based  their  finding  and  verdict 

An  examination  of  the  record  shows  that 
In  the  conduct  of  the  trial  no  difficult  ques- 
tions were  presented  to  the  court,  and  but 
few  objections  made  to  the  introduction  of 
testimony,  and  that  such  as  were  made  bore 
upon  Immaterial  or  inconsequential  polnta 
We  find  no  prejudicial  error  committed  dur- 
ing the  conduct  of  the  trial,  and,  as  said  by 
this  court  In  the  case  of  Mulllns  v.  Common- 
wealth, 108  S.  W.  252,  32  Ky.  Law  Rep. 
1216,  and  again  in  the  case  of  Collett  v.  Com- 
monwealth, 121  S.  W.  426,  and  recently  em- 
phasized In  the  cases  of  Hargis  v.  Common- 
wealth (decided  December  1,  1909)  123  8.  W. 
239,  and  Parrlsh  t.  Commonwealth  (decided 
December  9,  1909)  123  S.  W.  839,  where  It 
appears  that  the  accused  has  had  a  substan- 
tially fair  trial  of  the  merits  of  his  case,  a 
Judgment  of  convictioD  should  not  be  dl8< 
turbed. 

Applying  the  same  rule  in  this  case,  the 
Jud^ent  must  be  affirmed. 


THOMPSON  &  OO.  v.  TATLOR  et  al. 
(Court  of  Appeals  of  Kentucky.   Jan.  13,  1910.) 

1.  Pbincipal  ANn  Agent  (8  73*)— Liabiott 

or  AOEHT. 

Where  an  agent  who  BoHcited  orders  for 
merchandise  and  collected  money  therefor  and 
forwarded  the  same  to  his  principal,  knew  that 
tiis  clerk  employed  to  solicit  orders  collected 
money  from  customers,  ha  was  liable  -to  the 
principal  for  the  act  of  the  clerk  converting  tlie 
money  so  collected. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent.  Dig.  S|  117,  151 ;  Dec  Dig.  S  73.*] 

2.  Husband  and  Wife  (J  149*)— Propebtt  op 
Wipe— LiABiLiTT  fob  Husband's  Debts. 

A  home  purchased  partly  with  the  hus- 
band's exempt  property  and  partly  with  the 
money  of  the  wife  derived  from  a  sale  of  real 
estate  given  her  by  her  father,  where  title  is 
taken  m  the  name  of  the  wife,  is  not  subject 
to  the  husband's  creditors. 

[Ed.  Note.— For  other  cases,  see  Hnsband  and 
Wife,  Cent.  Dig.  H  573,  574 ;  Dec.  Dig.  149.*] 

Appeal  from  Circuit  Court,  Bell  County. 

"Not  to  be  officially  reported." 

Action  by  Thompson  &  Co.  against  J.  M. 
Taylor  and  another.  From  a  judgment  for 
defendants,  plaintiff  appeals.  Reversed  as 
to  defendant  J.  M.  Taylor,  and  afilrmed  as 
to  Pearl  Taylor. 

N.  R.  Patterson,  for  appellant 
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BARKER,  J.  The  appellants  Thompson  & 
Go.  are  merchants  In  LouisTlUe,  Ky.  The 
appellee  J.  M.  Taylor  was  their  agent  In 
Plnevllle,  Ky.  The  scope  of  his  agency  orig- 
inally was  to  solicit  orders  for  the  purchase 
of  fruits  and  regetables  and  such  like  mer- 
chandise, and  to  send  these  on  to  his  prin- 
cipals, who  shipped  the  goods  to  the  custom- 
ers and  collectetl  the  accounts,  G.  D.  Taylor 
was  an  impecunious  first  cousin  of  J.  M.  Tay- 
lor. The  latter,  desiring  to  aid  his  cousin, 
employed  him  to  place  orders  for  his  prin- 
cipals, hut  did  not  expressly  authorize  him 
to  collect  anything  for  apjwllants.  It  seems, 
however,  that  G.  D.  Taylor  collected  from 
viirlous  customers  sums  agpregatlng  $117.81, 
which  he  failed  to  pay  over,  but  approprlate<l 
to  his  own  use.  An  Investigation  uncovered 
these  traiisacrions.  and  G.  D.  Taylor  there- 
upon paid  over  $33,  which  he  still  had  In  his 
possession,  leaving  a  balance  tlue  of  $^.81. 
Subsequently  he  fled  the  country,  and  It  is 
said  thiit  he  has  since  died.  Thompson  &  Co. 
thereupon  instituted  this  action  Qg;iiust  J. 
M.  Taylor  to  recover  a  Judjinient  for  the  sum 
of  $S4.81,  collected,  as  aforesaid,  by  G.  D. 
Taylor,  and  also  to  subject  a  small  tract  of 
land  which  stood  In  the  name  of  Pearl  Tay- 
lor, the  wife  of  J.  M.  Taylor,  to  the  payment 
of  her  husband's  debt,  on  the  theorj-  that  this 
land  had  been  fraudulently  convoyed  by  the 
husband  to  the  wife.  J.  M.  Taylor  jilaced  in 
I«sue  all  of  the  allegations  of  the  petition 
which  allowed  authority  in  G.  D.  Taylor  to 
collect  accounts  belonging  to  Thompson  & 
Co.,  and  also  denied  all  the  allepitinns  of 
fraud  In  connection  with  the  conveyance  of 
tlie  proMcrty  to  his  wife.  The  case  having 
been  subniitteil  to  the  chancellor  for  final 
jud^'ment.  he  dismissed  the  petition,  and  from 
this  order  Thompson  &  Co.  have  prosecuted 
this  apjH'nl. 

"NVe  think  the  court  erred  In  disnilssing  the 
petition.  In  so  far  as  it  sought  a  Judgment 
agair.st  J.  M.  Taylor  for  the  mcinpy  collected 
by  his  clerk,  G.  D.  Taylor.  The  evidence 
ch'.'irly  shows  that  J.  M.  Taylor  fre(i\ieiit]y 
oollet-ted  money  from  the  custoinci-s  of  his 
principals  and  forwarded  it  to  them  at 
Louisville.  It  also  shows  that  he  knew  that 
G.  D.  Taylor  had  been  coilecting  money  from 
tlie  customers  of  Thompson  &  Co.  prior  to 
the  wrongful  conver.«io!i  cimiplalned  of  In 
this  case.  This  lielns  true,  he  Is  responsible 
for  tlie  nets  of  bis  clerk. 

IJut  we  think  the  court  correctly  dismissed 
tlie  i>etIt!on  as  to  IV;irl  T;iyl(»r.  The  evidence 
shows,  without  contradit  tttui.  that  the  pur- 
chase of  the  little  home  wliiol!  stands  In  tlie 
name  of  the  wife  was  made  partly  with  mer- 
chandise of  the  husb;niil  wiiich  had  been  set 
aside  to  him  as  exempt  under  the  statute, 
and  partly  with  money  of  the  wife  derived 
from  the  sale  of  realty  given  her  by  her  fa- 
tlier.  This  being  true,  nothing  went  into  the 
purchase  of  the  home  to  which  the  creditors 


were  entitled;  and  therefore  they  cannot  ask 
that  the  property  In  question  be  subjected  to 
their  debts. 

For  these  reasons,  the  Judgment  la  revers- 
ed as  to  J.  M.  Taylor  for  further  proceedings 
consistent  herewith,  and  affirmed  as  to 
Peart  Taylor, 


STROTHER  UILLBR. 
(Court  of  Appeals  of  Kentucky.   Jan.  27,  1910.) 

1.  conteacts  (s  10*)— ofnow  to  pljhchase 

—Mutuality. 

Where  the  owner  of  a  stallion  agreed  to  sell 
a  one-half  interest  in  it  to  another  on  a  stated 
dat(^.  the  owner  meanwhile  to  have  pottaeesicai 
during  seasons,  and  the  other  to  have  possession 
and  care  of  the  horse  at  other  times,  the  cod- 
tract  was  not  lacking  in  mutuality. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Cent.  Dig.      24r^;  Dec.  Dig.  fi  10.*] 

2.  Sales  (§8  19,  30*)— Considebation. 

A  contract  of  the  owner  with  anotber  to 
sell  a  one-half  interest  In  a  stallion  given  in 
consideration  of  an  agreement  whereby  the  otli- 
or  released  hia  right  to  buy  the  horse  from  those 
from  whom  tbe  owner  obtained  it,  and  of  an  un- 
dertaking of  tbe  other  to  care  for  the  horse  four 
months  in  the  year,  was  based  on  a  valoable 
consideration. 

FEd.  Note.— For  other  cases,  see  Salea,  Cent 
Dig.  §§  31,  32 :   Dec.  Dig.  iS  1»,  20.*1 

3.  Sales  (i  82*)  — Costkact  —  Tixs  as  Es- 
sence. 

Time  was  not  of  the  essence  of  a  contract 
to  sell  a  one-half  Interest  in  a  horse  at  a  stat- 
ed date;  and,  if  the  buyer  within  a  reasonable 
time  after  the  specified  date  offered  the  sum  'due, 
it  Would  be  a  sufficient  compliance  as  to  time. 

[Ed.  Note.— For  other  cases,  see  Sales,  CcnL 
Dig.  §  220 ;  Dec.  Dig.  5  82.*] 

Appeal  from  Circuit  Court,  Graves  County. 

"Not  to  be  officially  reported." 

Action  by  L.  J.  Miller  against  W.  C.  Stro- 
tber.  Judgment  tor  plaintiff,  and  defendant 
appeals.  Affirmed. 

Hints.  Du  Rose  &  Bodes,  for  appellant. 
Wright  &  McElroy,  for  appellee. 

CAKROLL,  J.  In  the  fall  of  190C  tbe  aiv 
pellee,  Miller,  entered  into  an  arrangement 
with  Sullenberger  Bros,  of  Virginia,  by 
which  he  was  to  purchase  from  them  a  stiit- 
llon  for  $400.  After  Miller  ascertained  thiit 
he  could  purchase  the  horse  for  ?400,  be 
falsely  represented  to  Strotber,  who  also 
wauled  to  obtain  a  stallion,  that  this  one 
could  tie  bought  for  $S00,  and  Strother  and 
Miller  then  agreed  to  buy  the  horse  in  part- 
nership, Strother  lielng  under  the  impression 
that  the  horse  would  cost  ?S0O,  and  each  of 
them  would  pay  $400.  Miller's  purpose  in 
representing  to  Strother  that  the  borse  would 
cost  S^siio  was  to  induce  Strother  to  pay  the 
entire  purchase  price,  so  that  he  might  ob- 
tain a  half  Interest  In  the  horse  without  any 
cost  to  himself.  Shortly  after  this  Strotber 
wrote  to  Sullenberger  Bros.,  informing  them 
of  his  purchase  of  a  half  interest  In  the 
horse,  and  inoloslng  bis  chock  for  $400.  T7p- 
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<m  the  receipt  of  this  letter,  Sullenberger 
Bros.,  wrote  Strother  that  they  had  agreed 
to  sell  the  horse  to  Miller  tor  $400,  and  did 
not  intend  to  be  party  to  the  fraud  attempt- 
ed to  be  perpetrated  by  Miller  upon  Strother. 
They  further  wrote  that,  if  Strother  wanted 
tbe  horse,  be  must  see  Miller  and  get  his  con- 
sult to  cancel  the  contract  they  had  made 
with  him  to  sell  him  the  horse  for  $400,  and 
that,  when  released  from  any  obligation  to 
Miller,  they  would  sell  the  horse  to  Strother, 
and  in  tbe  meantime  would  hold  his  check. 
Upon  receipt  of  this  letter,  Strother  went  to 
Miller  and  confronted  bim  with  the  letter 
that  be  bad  received  from  Sullenbei^er  Bros. 
Stxotber  testifies  that  Miller  then  said:  "You 
can  go  ahead  and  buy  him,  and  I  will  have 
to  drop  out.  Of  coarse,  you  can  go  ahead 
and  buy  bIm,  «nd  set  up  against  me  and 
crowd  me  out"  To  which  Strother  replied: 
"No  two  wrongs  make  a  right,  and  I  am  not 
disposed  to  take  any  advantage  of  yon,  al- 
though you  haven't  treated  me  right."  Mil- 
ler then  said:  "Well,  suppose  you  boy  the 
horse,  and  let  me  bave  a  half  Interest  In 
him,  and  let  the  horse  stand  for  my  part." 
To  which  Strother  rwponded:  *'I  will  tell 
yon  what  IH  do.  I'll  give  you  an  option  on 
him  for  a  reasonable  l«igth  of  time,  and  you 
can  come  up  with  your  part  of  the  money  and 
then  you  can  bave  a  half  Interest  In  the 
horse  at  tbe  Brst  price."  This  proposltton 
was  acceptable  to  Miller,  and  thereupon  a 
verbal  agreement  concerning  the  horse  was 
entered  Into  between  Miller  and  Strother. 
"When  this  arrangement  was  made,  Strother 
wrote  Sullenberger  Bros,  that  Miller  bad  re- 
leased any  right  he  might  have  to  purchase 
the  borse,  and  that  be,  Strother,  would  take 
him  at  the  price  of  $400.  Upon  receipt  of 
this  letter,  Sullenberger  Bros,  wrote  that 
they  must  have  a  written  release  from  Mil- 
ler, and  so  Strother  wrote  a  release  for  Mil- 
ler to  sign,  which  he  did,  anC  at  the  same 
time  the  following  contract  also  written  by 
Strother  and  signed  by  him  only  was  entered 
into:  "Dec.  5,  1906.  I  hereby  agree  to  sell 
li.  J.  Miller  one  half  Interest  in  Victor  Den- 
mark, a  stallion,  for  two  hundred  ($200)  dol- 
lars on  Oct  1,  1906,  provided  the  horse  lives. 
I  am  to  stand  said  stallion  at  Rlchardsvllle, 
Ky.,  or  at  andti  places  as  I  think  most  profit- 
able &  am  to  keep  horse  eight  months  out  of 
each  year  and  am  to  collect  for  all  seasons 
that  are  collectable  and  at  end  of  time  (Oct 
1,  1908)  am  to  allow  one  half  of  proceeds  less 
forty  dollars  or  $10.  per  month  while  making 
seasons  and  any  other  necessary  expenses  to 
go  to  li.  J.  MUler  to  pay  said  $200.00  and  In- 
terest at  6  per  cent  from  December  1,  1006, 
to  date  when  purchase  is  to  be  made  Oct  1, 
1908.  In  case  the  above  named  horse  should 
die  before  Oct  1,  1908,  I  am  to  repay  all 
money  paid  out  on  tbe  horse  by  L.  J.  Miller, 
and  ($10.00)  ten  dollars  per  month  for  the 
time  be  has  kept  him  and  I  retain  all  collec- 
tkniB  Cor  aeasrais  from  horse."  Soon  after 
tbli,  the  h«se  arrived  and  was  taiea  by 


Miller  to  his  place  and  kept  by  him  nntll  tbe 
spring  of  1907,  when  be  was  turned  over  to 
Strother  to  make  the  season.  At  tbe  end  of 
the  season,  the  horse  was  taken  by  Miller 
and  kept  until  tbe  spring  of  1908,  when  be 
was  again  put  In  tbe  possession  of  Btrotbec 
to  make  the  season  for  that  year. 

The  bills  advertising  the  horse  for  the 
B«ison  of  1907  were  signed  by  the  names 
Strother  and  Miller,  but  In  the  following 
year  the  name  of  Strother  alone  was  signed 
to  the  bills  on  account  of  the  fact  that  there 
was  another  man  named  Miller  standing  a 
stallion  in  tbe  neighborhood,  and  this  caused 
some  confusion  and  loss  of  patronage.  Prom 
the  time  the  arrangement  was  made  between 
Miller  and  Strother  by  which  Strother  should 
purchase  tbe  horse  there  was  no  misunder- 
standing or  dlsf^reement  between  the  par- 
ties until  October  1,  1908.  At  this  date, 
which  was  the  time  fixed  in  the  contract 
when  Miller  was  to  have  a  one-half  Interest 
in  tbe  horse,  a  settlement  was  made  between 
the  parties  accordli^  to  the  terms  of  the  con- 
tract, and  It  was  found  that  Miller  in  com- 
pliance with  the  terms  of  the  contract  owed 
Strother  $78.09.  Strother  then  relates  what 
happened  as  follows:  "Miller  says:  'How 
much  does  this  leave  me  In  the  price  of  the 
horsey  I  told  him  $79.09.  He  said:  'Why, 
I  haven't  got  the  money  right  now  for  you, 
but  I  will  pay  you  in  a  few  days.'  I  told 
him  'No,'  that  I  bad  to-day  set  to  close  tbe 
matter  up,  and  I  wanted  my  money.  I  said: 
'Don't  you  realize  your  option  expires  to- 
night at  12  o'clock?'  He  says:  'I  didn't 
think  you  would  exact  it  of  me,  because  I 
know  I  wouldn't  exact  it  of  you.'  Th^  I 
told  him  I  was  going  to  settle  according  to 
our  agreement  Then  be  went  off  and  came 
back  and  begged  me  to  give  him  some  more 
time,  and  I  refused  to  do  it  I  told  him  all 
the  time  that.  If  he  would  get  my  money  by 
12  o'clock  that  nigbt,  I  would  accept  It,  and 
then  he  would  own  one-half  of  the  horse.  So 
between  9  and  10  o'clock  that  night  he  came 
back  with  a  check,  and  I  told  him  that  was 
not  money,  that  it  took  money  to  pay  the 
debt"  Strother  further  says  that  If  Miller 
on  October  1,  1908,  had  offered  tbe  $79.09  In 
money,  he  would  bave  taken  It  and  Miller 
would  have  owned  one-half  of  the  horse.  He 
also  testifies  that  the  check  tendered  by  Mil- 
ler was  good. 

It  will  thus  be  seen  that  according  to  the 
evidence  of  Strother  the  only  reason  why  be 
refused  to  recognize  Miller  as  an  owner  of  a 
one-half  interest  in  the  horse  on  October  1, 
1908,  was  because  Miller  on  that  day  did 
not  tender  him  in  money  $79.09  In  place  of 
giving  bim  a  good  check  for  that  amount  It 
is  also  In  evidence  that,  when  Strother  re- 
fused to  accept  the  check,  Miller  offered  to 
get  the  money  the  next  day,  but  Strother 
would  not  accept  it  Whereupon  Miller 
brought  this  suit  against  Strother,  and  ask- 
ed for  a  dissolution  of  tbe  partnership,  a  set- 
tlement of  the  accounts,  that  he  be  adjudged 
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a  half  Interest  In  the  Btalllon.  and  for  his 
Bale.  Upon  a  trial  of  the  case,  a  judgment 
was  entered  awarding  Miller  a  half  Interest 
In  the  horse,  and  giving  Strother  a  Hen  on 
Miller's  interest  to  secure  him  In  the  pay- 
ment of  $79.09,  with  interest  from  October  1, 
1908.  The  action  was  referred  to  the  master 
commissioner  to  settle  the  partnership  ac- 
counts and  an  order  entered  directing  a  sale 
of  the  horse.  From  this  Judgment  Strother 
appeals. 

The  first  contention  is  that  the  contract 
lad£B  mutuality,  and  for  that  reason  Is  not 
enforceable.  The  contract,  however,  Is  not 
lacking  in  mutuality.  Miller  under  its  terms 
as  construed  by  the  parties  was  to  and  did 
hare  the  possession  and  care  of  the  horse 
during  the  time  he  was  not  making  the  sea- 
sons, as  Strother  was  to  keep  him  eight 
months  and  Miller  four  months  In  each  of 
the  years. 

The  next  point  Is  that  it  was  merely  an 
option  upon  the  part  of  Strother,  not  based 
on  any  valuable  consideration.  As  we  under- 
stand the  case,  the  contract  was  based  on 
two  considerations:  First,  the  agreement  by 
which  Miller  released  his  right  to  purchase 
the  horse  from  SuUenbei^r  Bros.,  thereby 
enabling  Strother  to  buy  him ;  and,  second, 
the  undertakliK  of  Miller  to  care  for  the 
horse  four  months  in  the  year. 

It  is  further  argued  that  time  was  of  the 
essence  of  the  contract,  and,  if  Miller  desired 
to  enforce  compliance  with  It,  he  should  have 
tendered  on  October  1,  1908,  to  Strother  In 
money  the  amount  due  under  the  contract  to 
entitle  him  to  a  half  interest  in  the  horse. 
And  it  Is  raid  that  Miller  did  not  toider  any 
money  at  all,  and  that  the  check  assuming  It 
to  be  a  tender  did  not  cover  the  amount  due. 
In  contracts  like  this  we  do  not  think  time 
is  the  essence  of  the  contract  If  Miller 
within  a  reasonable  time  after  October  1, 
1908,  had  offered  to  pay  to  Strother  the 
amount  due  by  him,  it  would  have  been  a 
compliance  with  the  contract  so  far  as  time 
was  concerned.  In  answer  to  the  proposi- 
tion that  the  sum  tendered  by  Miller  was  not 
sufficient,  we  need  only  say  that  the  amount 
tendered  was  the  exact  amount  Strother  told 
him  he  owed,  and  surely.  If  Miller  offered  the 
amount  that  Strother  himself  said  was  due, 
Strother  Is  not  in  a  position  to  claim  that  It 
was  not  enough. 

Upon  a  consideration  of  the  whole  case.  It 
seems  to  us  that  the  contract  was  nothing 
more  nor  less  than  an  agreement  upon  the 
part  of  Strother  In  consideration  of  certain 
things  agreed  to  be  done  and  which  were 
done  tiy  Miller  to  give  him  a  half  Interest  In 
the  hor^e  for  a  specified  sum  at  a  specified 
time.  And  as  Miller  performed  all  the  con- 
ditions of  the  contract,  except  the  actual  ten- 
der In  money  of  the  amount  due  on  the  day 
it  was  due,  be  was  entitled  to  have  the  con- 


tract enforced,  as  was  done  by  the  lower 
court 

Wherefore  the  judgment  is  affirmed. 


ETERSOLO  et  nz.  t.  mtST  NAT.  BANE 

OF  HAZARD: 
(Court  of  Ainieals  of  Kentnd^y.  Jan.  1S»  1910l) 

1.  JUDOHENT  (S  S77*)— EQUn-ABLE  BZUEF, 

Ordinarily,  when  a  suit  la  brooght  to  ea- 
force  a  mortage,  if  no  answer  is  fil^,  or  if  a 
had  answer  is  .61ed,  the  judgment  will  bar  a 
subsequent  proceeding  even  in  the  same  suit  to 
assert  a  homestead. 

[Ed.  Note.— For  other  cases,  see  Jadcment, 
Dec  Dig.  i  377.»] 

2.  Infants  (8  llO*)— Vacatino  JunaiCEirrs. 

A  married  woman  who  has  filed  a  bad  an- 
swer asserting  a  homestead  right  for  her  hus- 
band in  a  mortgage  foreclosure  suit  in  which  ber 
infancy  is  also  pleaded,  cannot  open  the  judg- 
ment under  Civ.  Code  Prac.  H  391,  618,  as  hav- 
ing been  erroneously  tendered  against  a  person 
under  disability,  by  tendering  at  the  next  term 
a  eood  answer;  married  women,  tboufch  infants, 
befufT  excepted  from  the  operation  of  the  stat- 
ute in  such  cases. 

[Ed.  Note.— For  other  cases,  ass  Infants,  Dec 
Dig.  S  no.*] 

Appeal  fr<Hn  Circuit  Court;  Perry  County. 

"To  be  ofllcially  reported." 

ActltHi  by  the  Ffrst  National  Bank  of  Has* 
ard  against  H.  G.  Bversole  and  wif&  Fr<»n 
a  judgment  for  plalntU^  defendants  aiipeal. 
AfDrmed. 

See,  also,  118  S.  W.  961. 

Eversole  &  Eversole,  for  ap[)el]ants.  Bail- 
ey F.  Wootton,  Jesse  Morgan,  and  Gre^et 
Van  Winkle  A  Schoolfleld,  for  appellea 

H0B80N,  J.  On  April  1, 1908,  H.  a  Ev- 
ersole and  wife,  Delia,  executed  a  mortgage 
on  two  tracts  of  land  to  secure  two  notes  to 
R.  G.  Newberry.  Newberry  assigned  the 
notes  to  the  First  National  Bank  of  Hazard, 
and  the  bank  brought  this  suit  to  recover 
judgment  on  Aie  notes  and  to  foreclose  the 
mortgage.  Delia  Eversole,  the  wife  of  H. 
C.  Eversole,  filed  an  answer,  in  which  she 
pleaded  that  she  was  an  infant  17  years  old 
at  the  time  that  she  signed  the  mortg^e 
and  undertook  to  plead  that  one  of  the  tracts 
of  land  was  the  homestead  of  the  family, 
consisting  of  herself,  her  husband,  and  her 
Infant  son.  The  circuit  court  sustained  a 
demurrer  to  her  answer,  and  entered  judg- 
ment for  a  sale  of  the  property.  She  ap- 
pealed from  the  judgment  and  on  the  appeal 
It  was  affirmed  upon  the  ground  that  her  an- 
swer was  Insufficient  In  that  It  showed  that 
the  land  belonged  to  her  husband  and  it  did 
not  show  that  the  family  resided  on  It  Tbe 
court,  concluding  Its  opinion,  said:  "As  will 
be  observed,  appellant  did  not  all^  in  her 
answer  that  she  was  a  bona  fide  housekeep- 
er, or  that  she  kept  house  at  all,  or  that  she 
and  ber  husband  resided  upon  or  occupied 
the  land.  It  may  be.  In  so  far  as  it  appears 
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from  the  pleading,  that  8he  never  occupied 
the  land  as  a  homestead.  The  tenor  of  her 
pleading  ia  to  the  effect  that  her  husband 
owned  the  land  and  cultivated  it  for  the  pur- 
pose of  making  their  support.  The  Inference 
Is  that  they  lived  elsewhere  and  had  never 
occupied  the  land  since  their  marriage.  If 
the  all^atlons  In  her  pleading  are  true,  she 
has  an  Inchoate  right  of  dower  In  the  land, 
which  Is  not  aftected  by  the  Judgment  ap- 
pealed from."  Eversole  v.  First  National 
Bank.  118  &  W.  962.  While  the  case  was 
pending  in  this  court,  the  judgment  not  hav- 
ing been  superseded,  the  land  was  sold  un- 
der the  Judgment,  and  at  the  next  term  of 
the  court  the  commissioner  filed  his  report 
of  sale.  Delia  Eversole  then  filed  her  amend- 
ed answer,  and  her  exceptions  to  the  sale. 
In  which  she  averred  that  the  tract  of  land 
referred  to  was  the  residence  of  the  family, 
and  that  they  were  bona  fide  housekeepers 
residing  on  It  She  also  averred  that  she 
was  stilt  an  Infant,  and  prayed  the  court  to 
set  aside  the  Judgment  and  sale  and  to  ad- 
Judge  her  a  homestead  In  the  land.  The 
court  overruled  her  motion  to  set  aside  the 
Judgment  and  overruled  her  exceptions  to 
the  report  of  sale,  and  she  again  appeals. 

The  chief  question  made  on  the  appeal  Is 
that  the  amended  answer  and  the  exceptions 
to  the  report  of  sale  show  that  the  tract  of 
land  in  controversy  was  the  residence  of  the 
defendants,  and  that  they  were  entitled  to  a 
homestead  In  It  In  other  words,  these  plead- 
ings contained  the  allegation  that  this  court 
j>olnted  out  as  lacking  in  the  original  answer. 

The  question  to  be  determined  on  the  ap- 
peal is:  May  a  married  woman  who  files  an 
Insufficient  answer  open  the  Judgment  which 
baa  been  entered  by  tendering  at  the  next 
term  a  good  answer,  and  should  she  upon 
this  showing  be  allowed  to  set  aside  the  sale 
which  has  been  made  upon  the  Judgment? 
Ordinarily,  when  a  suit  is  brought  to  enforce 
a  mortage,  If  no  answer  Is  filed,  or  if  a  bad 
answer  is  filed,  and  a  Judgment  is  entered 
subjecting  the  land,  this  Judgment  will  bar 
a  subsequent  proceeding  even  In  the  same 
suit  to  assert  a  homestead.  Snapp  v.  Snapp, 
87  Ky.  654,  6  S.  W.  705,  10  Ky.  Law  Rep, 
698;  Hill  V.  Lancaster,  88  Ey.  338, 11  S.  W. 
74;  Etmbrough  v,  Harbett,  110  Ey.  98,  60 
S.  W.  836,  22  Ey.  Law  Rep.  1578 ;  Shaw  v. 
Mllby.  63  S.  W.  577,  23  Ey.  Law  Rep.  646. 
The  husband  was  before  the  court  at  the 
original  bearing  and  filed  no  answer.  In  Hill 
T.  Lancaster,  the  wife  was  not  a  party  to  the 
proceeding  at  all,  when  the  Judgment  was 
rendered.  She  and  her  husband  afterward 
presented  a  petition  to  be  made  parties,  claim- 
ing a  homestead.  Sustaining  the  lower  court 
and  refusing  to  open  the  Judgment  this  court 
said:  "It  is  not  denied — Indeed,  It  is  a  fact — 
that  the  appellant  as  between  him  and  the 
appellees,  Lancaster,  etc.,  as  his  creditors, 
was  entitled  to  a  homestead  in  said  real  es- 
tate ;  but  hia  entire  intereet  in  this  said  real 


estate  having  been  sought  to  be  sold  to  sat- 
isfy the  demands  of  these  creditors,  and  he 
having  appeared  upon  the  merits,  and  hav- 
ing failed  to  set  up  his  homestead  right, 
which  would  have  been  a  complete  bar  to 
the  appellee's  action.  If  the  real  estate  was 
not  worth  more  than  $1,000,  and,  If  more 
than  $1,000,  then  a  bar  to  the  extent  of  $1,- 
000  worth  of  the  land,  his  effort  to  set  up  his 
right  to  his  homestead  came  too  late.  To 
allow  a  defendant  to  split  his  defenses  re- 
lying upon  one  until  Judgment  la  rendered 
upon  it  against  htm,  and  at  the  next  term 
open  the  Judgment  and  plead  another  de- 
fense, and  so  on,  would  be  a  mockery  of  le- 
gal Justice.  Therefore  It  Is  a  universal  rule 
that  the  final  Judgment  of  a  court  of  com- 
petent Jurisdiction  is  not  only  conclusive  of 
all  issues  actually  decided,  but  of  all  that 
might  and  should  have  been  decided  by  it. 
And  there  is  no  good  reason  why  the  asser- 
tion of  a  homestead  right  should  he  made  an 
exception  to  this  salutary  role.  The  fact  that 
his  wife  Joins  him  in  asserting  the'  right  can 
make  no  dlfferwce,  for  the  right  to  the  home* 
stead  Is  ezdnslvely  bis.  He  may  sue  for  It 
without  Joining  his  wife.  If  sned  for,  be  may 
defend  the  action  wltboot  Joining  his  wife, 
and  the  dedslon  will  be  cnuduslve  of  his 
right  He  may  make  a  valid  sale  of  It  with- 
out Joining  his  wlfft-  So  the  fact  that  the  ap< 
I>ellant*s  wife  Joined  In  the  petition  added 
nothing  to  the  strength  of  bis  case." 

It  is  true  that  the  wife  here  undertook  to 
def«id  the  action  for  the  hoahand,  bnt  that 
does  not  help  the  matter.  She  failed  to 
present  a  good  defense^  By  section  891  of 
the  Civil  Code  of  Practice  an  Inftint  other 
than  a  married  woman  may  show  cause 
against  a  Judgment ;  but  by  the  express  lan- 
guage of  the  section  married  women  are  «• 
cepted  from  Its  operation.  By  section  518, 
the  court  in  which  a  judgment  has  been  ren- 
dered has  power  after  the  expiration  of  the 
term  to  vacate  It  for  erroneous  proceedings 
against  a  person  under  disability,  except 
coverture.  If  the  condition  of  the  defendant 
does  not  appear  in  the  record,  nor  the  error 
In  the  proceedings.  Here  the  condition  of 
the  defendant  appeared  in  the  record,  for 
the  answer  disclosed  that  she  was  an  Infant, 
and  it  also  showed  that  she  was  a  married 
woman,  and  therefore  under  the  disability  of 
coverture.  The  judgment  therefore  cannot 
be  vacated  in  the  court  which  rendered  It 
under  either  of  these  sections,  and  we  do  not 
find  In  the  Code  any  other  provisions  for  the 
vacation  of  such  a  judgment  A  litigant  Is 
given  his  day  In  court,  but  he  is  not  given 
two  days.  Married  women  when  sued  are, 
under  the  Code,  treated  as  other  litigants,  al- 
though they  may  be  Infants ;  the  reason  ap- 
parently being  that  they  have  husbands  to 
protect  their  Interests.  The  matter  Is  con- 
trolled  by  the  statute,  and  we  have  no  dis- 
cretion bnt  to  enforce  It  Under  the  drcnm- 
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stances,  the  court  properly  refused  to  allow 
the  amended  answer  to  be  filed. 

Some  exceptions  were  filed  to  the  sale  on 
account  of  the  way  the  land  was  sold ;  but, 
in  rlew  of  the  price  which  the  land  brought, 
and  all  the  circumstances,  we  are  satisfied 
the  defendant's  substantial  rights  were  nut 
prejudiced  by  this  matter,  and  would  In  no 
manner  he  advanced  if  the  sale  were  set 
aside  and  a  resale  had. 

Judgment  affirmed. 


DBBSCH  et  aL  T.  MILLEB. 
(Oourt  of  Appeals  of  Kentucky.  Jan.  26, 1910.) 

"To  be  officially  reported." 

On  petitloii  for  rehearii^.  Petition  denied. 

For  former  opinion,  see  122  -S.  W.  177. 

HOBSON,  J.  Section  2463,  Ky.  St  (Bus- 
sell's  St.  {  2383),  provides:  "A  person 
who  performs  labor  or  furnishes  materials, 
•  •  •  for  the  Improvement,  In  any  man- 
ner, of  real  estate  by  contract  with,  or  hy 
the  written  consent  of,  the  owner,  contractor, 
subcontractor,  architect  or  authorlaed  agent, 
shall  have  a  lien  thereon,  and  upon  the  land 
upon  which  said  improvements  shall  have 
been  made  or  on  any  interest  such  owner  has 
in  the  same  to  secure  the  amount  thereof 
with  costs ;  and  said  lien  on  the  land  or  Im- 
provements shall  be  superior  to  any  mortgage 
or  Incumbrance  created  subsequent  to  the 
beginning  of  the  labor  or  the  furnishing  of 
the  material ;  and  said  lien,  if  asserted  as 
hereinafter  provided,  shall  relate  back  and 
take  effect  from  the  time  of  the  commence- 
ment of  the  labor  or  the  furnishing  of  the 
materials :  Provided,  that  such  lien  shall  not 
take  precedence  of  a  mortgage  or  other  con- 
tract, lien  or  bona  fide  conveyance  for  value 
^\-lthout  notice,  duly  recorded  or  lodged  for 
record  according  to  law,  unless  the  person 
claiming  such  prior  Hen  shall,  before  the  re- 
cording of  such  mortgage  or  other  contract 
lien  or  conveyance,  have  filed  In  the  clerk's 
office  of  the  county  court  of  the  county  where- 
in he  shall  have  performed  labor  or  furnish- 
ed material,  or  shall  expect  to  perform  labor 
oc  furnish  materials,  as  aforesaid,  a  state- 
ment showing  that  he  has  performed  or  fur- 
nished, or  that  he  expects  to  perform  or  fur- 
nish, such  labor  or  materials,  and  the  amount 
In  full  thereof,  and  his  lien  shall  not,  as 
against  the  holder  of  said  mortgage  or  oth- 
er contract  lien  or  conveyance,  exceed  the 
amount  of  the  lien  claimed,  or  expected  to 
be  claimed,  as  set  forth  in  such  statement" 

It  will  be  observed  that  by  the  statute  the 
person  who  makes  the  improvement  is  given 
a  superior  lien  on  the  land,  which  takes  ef- 
fect from  the  time  of  the  commencement  of 
the  labor  or  the  furnishing  of  the  materials. 
But  it  is  provided  that  this  lien  shall  not 
take  precedence  of  a  mortgage  for  value  with- 


out notice  duly  recorded  or  lodged  for  rec- 
ord unless  the  person  furnishing  the  labor 
or  material  has  first  filed  his  statement  in 
the  county  clerk's  office  as  provided  by  the 
statute.  It  will  thus  be  seen  that  the  me- 
chanic has  the  superior  lien,  though  be  falls 
to  file  any  statement  In  the  county  clerk's 
office,  except  as  to  a  mortgage  for  value  with- 
out notice  r^ularly  lodged  for  record.  Un- 
der the  statute,  Miller  had  a  superior  Ilea, 
unless  Dersch's  mortgage  was  for  value  and 
without  notice.  It  was  incumbent  on  Dersch, 
under  the  statute,  to  show  that  he  was  a  bona 
fide  purchaser  without  notice,  in  order  for 
him  to  have  priority  over  Miller.  This  he  did 
not  do.  His  pleadings  are  entirely  silent  on 
this  subject  He  who  claims  priority  as  a 
bona  fide  purchaser  without  notice  must 
plead  the  facts.  2  Fomeroy's  Equity,  §S  7S4, 
785 ;  Desklns  v.  Big  Sandy  Co.,  121  Ky.  601, 
89  S.  W.  605,  28  Ky.  Law  Rep.  565.  Under 
the  pleadings,  as  well  as  the  proof,  the  cir- 
cuit court  properly  gave  Miller  priority. 

T^e  petition  for  rehearing  is  therefore 
overruled. 


WILLIS  V.  WITT. 
(Court  of  Appeals  of  Kentucky.   Jan.  19,  1910.) 

Appbai.  and  Erbob  (§  345*)— Filing  Appeal 

—Limitations. 

TbAt  appellant  is  given  time  within  which 
to  prepare  and  tender  ois  bill  of  evidence  and 
exceptions  does  not  prevent  the  running  of  Civ. 
Code  Prac,  i  73S,  fixing  the  time  for  the  filing 
of  the  appeal,  and  the  statute  begins  to  ran 
when  QiB  motion  for  new  trial  is  overraled.  and 
an  appellant  unable  to  file  hfs  appeal  within  the 
statutory  i>eriod  must  secure  an  order  from  the 
appellate  court  extending  the  time,  or  he  loses 
his  right  to  appeal 

[Ed.  Note.— For  oOkt  eases,  see  Appeal  and 
Error,  Cent  Dig.  8  1895;  Dec.  Dig.  1  MS.*i 

Appeal  from  Circuit  Court,  Madison 
County. 

"Not  to  be  officially  r^Mrted." 

Action  between  John  Willis  and  James  H. 
Witt  From  a  Judgment  for  the  lattw,  the 
former  appeals.  Dismissed. 

J.  C.  &  D.  M.  Ghenaolt.  for  appellant 
Grant  B.  Lilly,  for  app6Ue& 

LASSING,  J.  The  Judgment  appealed  from 
in  this  case  was  rendered  at  the  February 
term,  1008.  of  the  Madison  circuit  court  Ap- 
pellant was  then  given  until  the  following 
May  term  to  tender  his  bill  of  evidence  and 
exceptions.  Within  the  time  given  the  bill 
of  evidence  was  tendered,  but  was  not  ap- 
proved and  filed  until  the  February  term. 
1909.  The  appeal  was  not  filed  until  May  4, 
1909,  which  was  not  within  the  time,  as  pro- 
vided for  by  section  738  of  the  Civil  Code  of 
Practice,  within  which  it  might  be  taken. 
The  fact  that  appellant  was  given  time  with- 
in which  to  prepare  and  tender  his  bill  of 
evidence  and  exceptions  did  not  prevent  the 
running  of  the  statute,  as  was  expressly  held 
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In  the  case  of  Western  Union  Telegraph  Co. 
T.  Johnson,  100  Ky.  589,  38  S.  W.  1043,  18 
E^.  Law  Bep.  082.  The  statute  b^lns  to  run 
when  the  motion  for  a  new  trial  Is  overruled. 
The  only  way  In  which  the  time  for  filing 
an  appeal  granted  by  the  lower  court  can  be 
extended  Is  by  order  made  upon  application 
In  this  court  If,  for  any  reason,  a  litigant 
finds  that  he  Is  unable  to  file  his  appeal  In 
this  court  within  the  statutorj^  period,  he 
must  secure  an  order  from  thid  court  extend- 
ing the  time  within  wlilch  to  file  his  appeal, 
or  lose  his  right 

This  not  having  been  dooe^  tha  appeal  Is 
dismissed. 


CINCINNATI,  N.  O.  A  T.  P.  RT.  CO-  v. 
ZACHAET'S  ADM'X. 
(Court  of  Appeals  of  Kentucky.   Jan.  21,  1910.) 

Mabtbb  axd  Sebvaitt  <3  276*}— Death  or 
Sebvani—Neoliqencb  — Evidence  —  Veb- 

OICT. 

In  an  action  for  death  of  a  railroad  switch- 
man, evidence  held  insufficient  to  Bfaow  the  man- 
ner io  which  decedent  lost  his  life,  and  therefore 
insufficient  to  sustain  a  verdict  in  favor  of  his 
adminiBtratriz. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec  Dig.  I  276.*] 

Appeal  from  Clrcnit  Court,  Jeaaamine 
County; 

**Not  to  be  ofiicially  reported.* 

Action  Charles  Zachary's  administratrix 
against  the  Cincinnati,  New  Orleans  &  Texas 
Pacific  Railway  Company.  Judgment  for 
plaintiff,  and  defendant  appeals.  Reversed 
and  remanded. 

N.  L.  Bronaugh  and  Galrin  &  Galvln,  for 
appellant  Robert  Harding,'  E.  B.  Hoover, 
John  Welch,  E.  V.  Puryear,  and  Greene,  Van 
Winkle  A:  SchoolflelO,  for  ai^>ellee. 

LASSING,  J.  Thia  Is  the  second  appeal 
of  this  case.  On  the  flrst  appeal  the  Judg- 
ment was  reversed  because  flagrantly  against 
the  evidence.  100  S.  W.  842,  32  Ky.  Law 
Bep.  678.  The  second  trial  was  had  In  No- 
vember, 1908,  a  year  and  eight  months  after 
the  first  trial,  and  about  three  years  after 
the  death  of  Zachary,  the  plaintiff's  intes- 
tate. 

Two  distinct  theories  are  advanced  as  to 
how  Zachary  met  his  death.  For  the  plain- 
tiff It  is  urged  that  because  of  the  faulty 
and  defective  condition  of  the  roadbed  on 
the  side  track  where  the  car  was  being 
placed  at  the  time  decedent  was  killed,  the 
car  was  derailed,  and  by  reason  thereof  he 
was  thrown  to  the  track,  run  over,  and  kill- 
ed. Whereas,  for  the  defendant  It  is  In- 
sisted that  he  either  fell  from  the  car  while 
attempting  to  get  on  or  off  of  it  or  walked  In 
front  of  It  for  the  purpose  of  crossing  over 
to  the  opposite  side,  and  slipped  or  fell  and 
was  caught  and  dragged  some  distance,  and 
finally  tliat  his  body  was  run  over,  and  that 


this  threw  the  car  from  the  track.  No  one 
saw  him  killed  or  knows  exactly  how  It  oe- 
curred.  Each  party  has  introduced  wit- 
nesses who  examined  the  premises  Immedi- 
ately following  the  accident  or,  at  most  a 
few  days  thereafter,  and  from  the  appear- 
ance of  the  ground,  the  body  Itself,  and  the 
car  that  was  derailed,  the  theory  of  each 
is  adduced.  In  order  to  establish  plaintiffs 
theory,  it  was  Incumbent  upon  her  to  show 
that  the  car  was  off  the  track  some  distance 
beyond  the  point  where  the  spur  track  leads 
off  to  the  Standard  Wheel  Company.  Upon 
establishing  this  fact  plaintiffs  case  was 
made  practically  to  rest. 

The  only  witness  Introduced  by  either 
side  on  the  first  trial,  who  testified  to  having 
seen  evidence  of  this  car  being  off  the  traclc 
north  of  the  switch,  upon  which  decedent's 
body  was  evidently  caught  just  before  It  was 
jerked  or  thrown  from  the  track,  was  Lon 
RIgney;  and,  while  this  court  held.  In  the 
former  opinion,  that  the  testimony  of  this 
witness  was  overwhelmed  by  the  weight  of 
the  testimony  of  the  other  witnesses,  still, 
being  some  evidence,  It  was  sutQclent  to 
warrant  the  submission  of  the  case  to  the 
jury.  Between  the  first  and  second  trials 
this  witness  experienced  a  change  of  heart, 
mind,  and  memory,  and,  according  to  his 
testimony  given  upon  the  second  trial,  he 
was  entirely  mlstalien  aud  wrong  In  stating, 
on  the  former  trial,  that  there  were  any 
marks  or  evidence  upon  the  ground  that 
the  car  was  off  the  track  at  a  point  oorth  of 
the  switch  above  referred  to,  that  his  testi- 
mony upon  the  first  trial  was  not  true,  and 
that  as  a  matter  of  fact  he  saw  no  such 
marlis  upon  the  ground  as  he  had  testified 
to  upon  the  first  trial,  and  that  there  were 
no  such  marks  to  be  seen.  With  his  testi- 
mony changed,  plaintiff  was  deprived  of  all 
the  testimony  which  this  court  said  war- 
ranted the  submission  of  the  case  to  the 
Jury,  and  must  have  lost  but  for  the  fact 
that  two  other  of  her  witnesses.  In  the  in- 
terim between  the  first  and  second  trials, 
had  their  minds  and  memories  materially 
strengthened  upon  the  vital  point  in  the 
case,  and  upon  the  second  trial  these  two 
witnesses,  Dow  Singleton  and  O.  V.  Bali, 
testified  that  when  examining  the  ground 
north  of  the  switch  on  the  day  after  the 
killing,  they  saw  evidences  clearly  showing 
that  the  car  was  off  the  track  north  of 
that  point.  Singleton  Is  a  railroad  man  of 
much  experience,  and  a  brother-in-law  of 
deceased.  He  was  not  present  when  deceas- 
ed lost  his  life,  but  visited  the  ground  shoirt- 
ly  thereafter,  and  examined  the  premises 
and  familiarized  himself  with  the  facts  and 
conditions  as  beet  he  couid,  with  a  view  of 
ascertaining  the  cause  of  his  brother-in-law's 
death,  and,  although  upon  the  first  trial  he 
was  the  chief  witness  as  to  location,  etc., 
and  was  referred  to  in  the  opinion  as  being 
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a  railroad  man  of  ezpwience,  be  overlooked 
the  onl7  vital  point  in  the  case,  and,  In  fact; 
ao  far  aa  appears  from  the  record,  never 
thoni^t  of  it  until  after  this  court  had  com- 
mented upon  the  fact  that,  althonsh  be  bad 
visited  the  ground  and  examined  it,  he  saw 
no  marks  indicating  Uiat  the  car  was  off  the 
track  north  of  the  switch.  Nor  did  Ball,  on 
the  first  trial,  testify  to  having  aem  any 
signs  indlcattog  that  the  car  was  off  the  track 
north  of  the  switch.  This  elasticity  of  mem- 
ory and  change  of  front  on  the  part  of  wit- 
nesses always  leaves  their  honesty  of  pm- 
ppse  oi>en  to  serious  qnestlfm.  And  yet  they 
are  conditions  with  which  courts  and  juries 
are  constantly  confronted.  Too  frequently 
this  condition  represents  the  weakness  of 
bnman  nature  rather  than  a  desire  on  the 
part  of  witnesses  to  speak  the  truth.  The 
hope  of  reward,  as  It  has  in  the  past,  contin- 
ues to,  and  doubtless  ever  will,  exercise  a 
most  potential,  and  at  times  controlling.  In- 
fluence over  both  mind  and  memory.  This 
is  to  be  regretted,  yet  it  is  nevertheless  true. 
Put  with  the  testimony  of  these  witnesses 
changed,  as  above  described,  and  a  lowing 
on  the  part  of  plaintiff,  throng  the  under- 
taker, that  decedent^s  body,  while  horribly 
mutilated,  had  none  of  the  bones  broken,  the 
case  given  to  the  Jury  was  practically  tiie 
same  as  was  before  the  first  jury,  and  wblcb 
was  reviewed  here.  Plaintiff  presents  no 
stronger  case  than  upon  the  first  trial,  and, 
like  plaintiff's  testimony  on  the  former  trial, 
npon  the  vital  question  as  to  where  the  de- 
railment occurred,  the  testimony  ottered  in 
support  thereof  on  this  trial  is  simply  over- 
whelmed by  the  weight  of  the  evidence  to 
the  contrary,  to  wit,  that  It  did  not  occur  at 
a  point  north  of  the  switch.  Kor  is  there 
any  force  in  the  argument  that,  as  no  bones 
were  broken  In  decedent's  body.  It  could  not 
have  caused  the  derailment,  for  any  force 
sufficl^t  to  have  torn  and  mntllated  his 
body  as  described  might  have  thrown  the 
empty  car  from  the  track. 

After  a  careful  consideration  of  all  the 
evidence  we  discover  no  well-defined  Idea  as 
to  how  the  decedent  lost  his  Uto.  It  is  all 
speculation,  pure  and  simple.  Summarized, 
it  is  this:  The  night  was  dark;  he  went 
in  the  discharge  of  his  duty  down  In  the 
direction  in  which  the  car  was  being  moved ; 
he  threw  the  switch  so  as  to  let  the  car  pass 
upon  the  side  track;  and,  following  this  act 
on  his  part,  all  of  the  other  employes  on  the 
train  lost  sight  of  him.  They  neither  saw 
nor  knew  anything  of  his  movements  from 
that  time  until  one  of  them  saw  his  lantern  fiy 
out  from  under  or  behind  the  car,  and  heard 
him  cry  out.  Upon  going  where  the  light 
was  seen,  he  was  found  lying  between  the 
two  tracks,  more  dead  than  alive.  He  never 
spoke,  and,  with  bis  death,  it  seems  all 
chance  of  discovering  how  It  was  brought 
about  was  forever  lost   It  Is  possible  that 


all  that  plaintiff  contends  t<a  may  be  trae^ 
but  this  Is  not  enough.  The  law  casts  upon 
the  plaintiff  the  burden  of  making  out  her 
case,  not  tqr  probabilities,  presumptions,  or 
conclusicms,  but  by  substantial  evidence. 
There  Is  practically  no  evidence  in  the  rec- 
ord before  us  as  to  how  decedent  met  his 
deatii,  and  the  verdict  of  the  jury,  being 
flagrantly  against  the  evldmc^  must  be  set 
asld& 

Mu(A  complaint  is  made  that  the  verdict 
is  grossly  excesslTe;  but^  as  the  judgment 
must  be  reversed  for  the  reasons  above  in- 
dicated, we  do  not  pass  upon  this  question. 

Judgment  reversed,  and  cause  remanded 
for  further  trial  and  proceedings  consistent 
horewith. 


WINBDRN  T.  WINBUBN. 
(Court  of  Appeals  of  Eentncky.  Jan.  2S,  1910.> 

1.  Husband  and  Wife  (8  283*)— Sepajiatb 

SfAINTENANCK— RlQHT. 

A  separate  malBtenaace  may  be  awarded 
a  wife  upon  bets  which  would  not  authorize  a 
divorce  under  the  statute;  as,  where  the  wife 
was  justified  in  leaving  her  husband's  home  be- 
cause of  his  conduct. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  CenC  Dig.  H  1062^073;   Dec  Dig.  f 

2.  Husband  and  Wifb  (S  297*)— Separate 
Maintenance  —  Action  —  SuFriciENCY  of 

Evidence. 

Evidence  held  to  sustain  a  fiudiug  that 
plaintiff  was  entitled  to  a  separate  maintenance 
by  defendant,  her  husband. 

[Ed.  Note. — For  other  cases,  see  Husband  and 
Wife,  Dec  Dig.  f  207.*] 

AiH>eal  from  Circuit  Court,  Henry  County. 

"To  be  offldaily  r^rted." 

Action  by  Mary  I.  Winbum  against  George 
W.  Winbum.  From  a  Jtfdgment  for  plaintUT, 
defendant  appealed,  and  plaintiff  took  a  crosa- 
app^L  Affirmed. 

Turner  &  Turner,  for  appellant.  Wilson  D. 
Crabb  and  H.  K.  Browne  for  appeUe& 

LASSIXO,  J.  On  AprU  7, 190S,  app^nt^ 
George  W.  Winbum,  married  the  app^ee, 
Mary  I.  Prewltt,  a  widow  with  several  cUl- 
dren.  He  was  60  and  she  GO  years  of  ase. 
Tliey  lived  together  as  husband  and  wife  un- 
til the  21st  day  of  May  following.  In  all  about 
we^s,  when  she  left  him  for  tiie  allied 
cause  of  his  cruelty  and  inhuman  treatment 
of  her,  and  shortly  thereafter  brought  salt 
against  him  for  maintenance.  The  matertal 
allegations  ot  her  petition  were  traversed. 
Much  proof  was  taken  in  support  of  her  c«n- 
plaint  and  his  defense  The  case  was  finally 
submitted  to  the  chancellor  for  judgment, 
and  he  granted  the  prayer  of  the  petition,  and 
allowed  the  plaintiff  per  month  for  her 
maintenance,  and  allowed  her  as  ffee» 

for  her  attorneys.  The  def^dant  is  ctmo- 
plaining  of  so  much  of  the  judgment  as  al- 
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lowed  any  som  irtiateTer  for  malntouiDce,  be- 
cause for  him  It  is  InslBted  It  la  nnantborlaed, 
and,  evw  If  anthwlzed.  la  ezceeaivew  Plaln- 
tur  la  complaining  of,  and  has  prared  a  cross- 
appeal  from,  BO  much  of  the  Judgment  aa  on- 
ly allowed  her  fee  for  her  attorneys, 
when  she  should  have  had  at  least  |250  on 
this  account 

The  right  of  a  wife  to  maintain  andi  an  ac- 
tion has  been  several  times  passed  upon  by 
this  court  In  Hulett  T.  Hnlett,  80  Ky.  364, 
it  was  held  that  where  a  husband  treats  his 
wife  with  such  cruelly  as  to  compel  her  to 
leave  him,  she  may  maintain  an  Ind^ndent 
cause  for  alimony  without  seeking  a  divorce, 
and  a  separate  maintenance  may  be  awarded 
the  wife  by  the  chancellor  on  a  state  of  facts 
which  would  not  authorise  the  granting  of  a 
divorce.  Zumblel  v.  Zumhiel.  IIS  Ky.  841, 
69  S.  W.  708,  24  Ky.  Law  Rep.  590.  Nor  is 
the  chancellor,  in  granting  to  the  wife  a  sep- 
arBte  support  restricted  to  the  consideration 
of  statutory  grounds  for  divorce  alone,  but 
he  may  take  Into  account  any  evidence  offered 
to  show  that  the  wife  was  Justified  In  leav- 
ing the  home  of  her  husband ;  and  if,  in  tils 
Judgment  the  evidence  warrants  It,  be  may 
grant  her  the  relief  sought  although  the  acts 
proven  are  not  by  statute  made  grounds  for 
divorce.  And  it  has  further  been  held  that 
where  the  acts  of  the  husband  are  such  as 
to  Justify  the  wife  In  leaving  him,  she  may 
sue  for  separate  maintenance  without  waiting 
for  the  year  to  run.  In  view  of  these  author- 
ities and  former  rulings  of  this  court,  the  pe- 
tition unquestionably  stated  a  cause  of  ac- 
tion, and  the  demurrer  thereto  was  properly 
overruled.  The  Judgment  of  the  chancellor, 
granting  to  the  appellant  a  separate  mainte- 
nance, should  be  upheld  If  the  evidence  sup- 
ports the  pleadings. 

It  Is  sho^^l  that  the  defendant  was  a  man 
well  advanced  In  years,  who  had  by  thrift 
economy,  and  frugality  accumulated  an  estate 
variously  estimated  as  worth  from  $9,000  to 
$12,000.  He  had,  prior  to  their  marriage, 
lived  alone  In  a  frame  dwelling  upon  his  farm, 
surrounded  by  little  or  none  of  the  comforts 
of  life.  "Make,  accumulate,  and  save"  bad 
evidently  been  his  slogans.  He  was  unedu- 
cated, and  seemed  neither  to  have  any  inter- 
est in  or  care  for  the  little  conveniences  which 
go  to  make  up  the  comforts  of  the  modem 
country-life  home.  His  wife,  while  likewise 
uneducated,  had  enjoyed  such  comforts  in  her 
home  life  as  the  average  farmer's  wife  living 
in  the  country  surrounds  herself  with.  She 
had  a  family  of  children,  well-bred,  well- 
raised,  and  fairly  well  educated.  Two  of  her 
daughters,  at  least  were  married.  None  of 
her  children.  It  seems,  actively  opposed  her 
marriage  to  defendant,  and  yet  none  of  them 
were  pleased  with  It  Under  these  circum- 
stances these  people  were  married.  After 
their  marriage  he  went  to  her  home  and  lived 
there  with  her  and  her  children  for  a  week 
or  10  day*.  During  this  time  there  la  no  com- 
plaint  but  what  he  deported  himself  in  a  way 


becoming  a  dutiful  htuband.  At  the  upira- 
tloD  of  Oils  time  they  went  to  hla  home  to  live. 
As  it  was  so  poorly  furnished  and  turned  ont 
to  be  poorly  provisioned,  she  took  with  them 
from  bee  home  several  wagonloads  of  furni- 
ture and  provisions.  Two  of  her  dilldren,  lit- 
tle girls,  9  and  18  years  old,  went  with  than. 
They  had  not  lived  at  his  home  long  before 
their  marital  tronbles  commenced.  The  floors 
of  his  house  were  uncarpeted.  She  had  not 
taken  the  carpeting  from  her  house,  and  re- 
quested her  husband  to  buy  one.  At  first  he 
consented,  later  repented,  and  refused  to  pay 
for  it  or  to  permit  her  to  bring  it  into  the 
hotue,  under  the  statement  that  he  did  not 
need  the  room  or  the  carpet  Telephones  wore 
in  common  use  In  that  community.  She  want- 
ed a  telephone  in  the  house.  He  declined  to 
permit  this  to  be  put  In.  He  bought  nothing 
In  the  way  of  provisions  with  which  to  fur- 
nish and  run  the  table  at  his  home,  but  seem* 
ed  content  to  use  what  she  brought  there,  and 
regarded  that  as  sufficient  He  declined  to 
wait  upon  his  wife,  and,  when  she  wanted  a 
horse  and  buggy,  refused  to  bitch  It  up  for 
her.  She  was  compelled  to  do  this  work  her- 
self. In  all  of  this  he  showed  himself  to  be 
a  man  so  unappreclatlve  of  those  things  that 
go  to  make  up  a  married  woman's  life  that  It 
could  hardly  be  expected  that  he  could  re- 
tain, if  he  had  ever  secured,  her  love.  But 
it  is  In  evidence  that  this  conduct  on  his  part 
was  borne  by  his  newly  acquired  wife  with 
patience  and  fortitude,  and  that  It  was  not 
nntil  his  conduct  toward  her  assumed  a  more 
objectionable  form  that  she  openly  rebelled 
and  refused  further  to  live  with  him.  As 
above  stated,  she  took  two  of  her  children  to 
bis  home,  a  little  girl  9  and  another  13  years 
of  age.  He  was  very  unkind  to  them,  espe- 
cially to  the  smaUer  child,  and  perhaps  the 
first  open  rupture  that  occurred  t)etween  him 
and  his  wife  was  due  to  what  is  termed  a 
whtrfly  unwarranted  and  unjustifiable  correc- 
tion of  this  child.  As  evidences  of  his  dis- 
pleasure at  having  these  children  at  his  home, 
it  Is  cited  that  at  the  table  he  would  refuse 
to  pass  articles  of  food  to  them,  or  to  pay 
any  attention  to  them,  or  to  heed  civil  re- 
quests on  their  part  that  he  wait  upon  them 
at  the  table.  It  is  also  cited  that  when  In 
these  moods,  which  seemed  to  have  possessed 
him  most  of  the  time  after  they  moved  to  his 
home,  he  would  refuse  to  answer  his  wife 
when  she  spoke  to  htm,  and  in  many  ways 
showed  his  displeasure  with  her  and  his  dis- 
satisfaction with  his  lot  On  as  many  as 
three  separate  occasions  he  is  shown  to  have 
used  towards  her.  In  the  presence  of  her  lit- 
tle girls,  language  too  foul  and  vulgar  to  be 
quoted.  It  was  this  conduct  on  his  part  that 
caused  his  wife  to  refuse  to  live  with  him 
longer.  It  is  true  that  this  testimony  is  In 
the  main  made  by  her  children,  and  the  sa- 
lient  portions  thereof  altogether  by  her  chil- 
dren, and  it  is  urged  by  counsel  for  appel- 
lant in  brief  that  this  testimony  should  be 
received  with  great  caution,  and  given  but  lit* 
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tie  consideration ;  bnt,  Inasmnch  as  these  wit- 
nesses stand  uncontradicted  and  onlmpeach- 
ed,  we  are  anable  to  say  that  their  testimony 
Is  either  colored  or  untrue.  Great  as  Is  the 
duty  which  appellee  owed  to  her  husband  by 
reason  of  their  marital  relation,  she  owed  an 
even  greater  duty  to  these  <dilldr^,  and  her 
husband  had  no  right  to  demand  of  her  that 
she  should  B^arate  herself  from  them,  be- 
cause of  their  tender  years,  and  neither  did 
he  have  a  right  to  expect  her  to  permit  them 
to  be  brought  up  in  an  atmosphere  surcharged 
with  Tulgarll7  and  profanity.  If  his  own 
sense  of  consideration  for  his  wife  had  not 
prevented  blm  from  the  use  of  sndi  language 
in  her  presence,  his  smse  of  proprleQr  and 
decency  should  certainly  have  made  him  re- 
frain from  u^g  such  language  In  the  pres- 
ence of  these  Innocoit  little  girls,  children 
whose  diaracterB  In  life  wae  b^ng  molded 
and  developed,  and  upon  whose  lives  the  con- 
stant association  with  one  a^cted  to  the  use 
of  such  language  must  leave  an  ind^lble  im- 
print One  cannot  read  the  record  without 
being  impressed  with  the  Idea  that  the  de- 
foidant  had,  very  shortly  after  his  marriage 
to  plaintiff,  become  dissatisfied  with  bis  lot, 
and  this  feelliv  was  intoisifled  by  his  wife's 
wanting  him  to  go  to  some  dlght  expense  to 
make  their  home  comfortable.  This  made 
him  sullen,  morose,  and  iMuIting  to  his  wife 
and  her  little  daughters,  and  although  it  is  in 
evidence  that  he  expressed  a  desire  to  have 
his  wife  return  to  and  live  with  him  after 
they  had  separated,  such  an  expression  on 
his  part  Is  BO  at  variance  with  his  conduct 
toward  and  treatment  of  her  during  the  last 
month  that  they  lived  together  as  to  malce 
one  doubt  bts  sincerity  upon  this  point. 

On  consideration  of  the  whole  case,  we  are 
of  opinion  that  the  chancellor  reached  the 
proper  conclusion  In  adjudgtog  that  the  wife 
was  entitled  to  a  separate  maint^iance  by  her 
husband ;  and,  considering  appellant's  estate 
and  Its  fair  rental  value,  after  taking  Into 
account  the  estate  owned  by  hla  wife  In  her 
own  right,  the  allowance  of  |12  per  month 
was  little  enough— in  fact,  It  might  have  been 
larger — and  we  would  not  have  been  disposed 
to  disturb  his  finding. 

On  the  question  of  allowance  to  plalntlfTs 
attorney,  raised  on  the  cross-appeal,  we  are 
of  opinion  that,  according  to  the  scale  of  fees 
usually  charged  In  circuit  courts  In  country 
counties  like  Henry,  $125  Is  a  good  fee — much 
larger  than  Is  usually  charged  In  cases  of  this 
character,  and  quite  as  large  as  any  good 
lawyer  would  have  charged  had  the  work 
been  done  under  contract.  We  are  therefore 
of  opinion  that  the  $125  which  the  chancellor 
fixed  as  a  fair  and  reasonable  fee  was  suffl- 
clmtly  large  to  fairly  compwiaate  plalntlfTs 
connsd  for  all  services  rendered  In  this  case. 

The  Judgment  is  therefore  affirmed  on  both 
the  orl^nal  and  cross-appeals. 


GORNEUSON  et  aL  t.  UILLION,  Ctmntj 
Judge. 

(Court  of  Appeals  of  Kentncky.  Jan.  21, 19ia) 
1-  Wnxs  (8  440*)— ConsTBucnoN—lKTErrTios 

OF  TeSTATOB. 

In  the  coDstmction  of  a  will,  it  is  of  pri- 
mary importance  to  asoertain  the  testator's  in- 
tention, which  is  to  be  gathered  from  the  lan- 
guage of  the  will. 

[Ed.  Note.— For  other  cases,  see  WIUb,  Cent. 
Dig.  {  956;  Dec.  Dig.  S  440.*] 

2.  Wills  (§  401*)— Cokstbuction— Qcestion 
JOB  Court. 

The  construction  of  a  will  involved  in  an 
action,  or  so  much  thereof  as  is  applicable  to 
the  case,  is  for  the  court. 

[Ed.  Note.— For  other  cases,  Bee  Wills.  Cent. 
Dig.  I  1038:  Dea  Dig.  8  491.*] 

3.  Wills  <i  612*}— Goirsnnonon  — Bnxn 
Bequeathed. 

Testator,  by  a  codicil,  confirmed  Us  prior 
will  and  provided  that  all  'the  cash  notes  and 
debts  owing  to  him,  after  payment  of  his  debts, 
should  pass  to  two  grandchildrm  named,  and 
if  there  be  any  other  heir,  full  brother  or  slsCer 
to  them,  they  sbouM  share  equally,  the  money 
to  be  loaned  and  the  interest  used  for  the  bnene- 
fit  of  the  children,  and  each  to  draw  bis  share 
of  the  principal  on  comiag  of  age.  Held,  that 
the  gift  was  absolute  and  not  subject  to  con- 
dition that  the  grandchildren  should  not  take 
unless  they  lived  to  reach  majority,  so  that  on 
the  death  of  one  of  the  grandchildren,  before 
reaching  majority,  his  share  passed  by  descent, 
one-half  each  to  his  surviving  father  and  moth- 
er, as  provided  by  Ky.  St  §{  1303,  1403  (Baa- 
sell's  St.  S3  3810.  8821). 

[Dd.  Note.— For  other  cases,  see  Wills,  Gent. 
Dig.  i  1389;  Dec.  Dig.  S  612>] 

4.  Judges  (5  38*)  — Liabilitt  — FAiLuaE  to 
Bequire  Settlement  of  Guardian. 

Where,  in  au  action  against  a  probate  judge 
by  the  survivors  of  certain  infant  legatees  to 
recover  for  the  judge's  negligence  in  noting  to 
require  biennial  settlements  of  their  guardian 
and  to  Inquire  into  the  solvency  of  his  sureties 
as  required  by  Ky.  St  H  1065,  lOGS  (RuaseU's 
St.  Sfi  4161.  4164,  by  which  comphdnanta  claim 
they  lost  their  estate,  they  only  sought  to  re- 
cover such  amount  as  belonged  to  them,  the 
court  properly  deducted  from  the  judge's  lia- 
bility the  amount  bequeathed  to  one  of  the  lega- 
tees who  died  before  teadiing  majority  and 
whose  share  passed  to  his  surviving  parents,  for 
which  the  guardian  was  not  l^ally  (aargeabl& 

[Ed.  Note.— For  other  cases,  see  Jndgeii  Ds& 
Dig.  S  36.*] 

5.  Plbaoino  <i  236*)— AuxnnicxiiTS— Bight 

TO  File— DiBOBETioN. 

Where  no  reason  was  given  why  amended 
pleadings,  offered  when  judgment  was  about  to 
be  rendered  on  the  verdicL  had  not  been  oSSied 
sooner,  and  tbey  presented  no  new  defense  and 
were  not  offered  to  make  the  pleading  conform  to 
the  proof,  and,  if  filed,  could  not  have  exerted 
any  appreciable  change  in  the  result,  the  court's 
refusal  thereof  was  not  an  abuse  of  diacretioa. 

[Ed.  Note.— For  other  cases,  see  Pieadlnr. 
Cent  Dig.  8  601;  Dec  01^1  236.*] 

Appeal    from    Circuit    Court,  MadbKHi 

County. 

"Not  to  be  ofllclally  r^orted." 
Action  by  Pal  Comellson  and  another 
against  E.  O.  Million,  County  Judge.  From  m. 
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itidgment  for  plaintiffs  for  less  than  the  re- 
lief demanded,  tbey  appeal.  Affirmed. 

See,  aJao,  112  S.  W.  6&4,  88  K7.  Law  Bep. 
1066. 

Grant  B.  Lilly,  for  appellanta.  W.  8.  Mo- 
halBj,  appellee. 

LASSXNG,  J.  This  Is  a  suit  to  recover  of 
£L  C.  MUUoD,  covnt?  judge  of  Madison  coan- 
ty,  certain  money  due  Fal  and  EU  Oomell- 
■on  from  tbelr  guardian.  It  Is  prosecuted 
under  aectloiu  1066  and  1068,  Ky.  St  (Rns- 
■eU*a  St  K  41S1,  4164).  whicb  require  that 
the  county  judge  shall  make  biennial  settle- 
ments with  guardians,  and  at  least  once  In 
each  year  Inquire  Into  the  solvency  of  their 
sureties.  The  petition  charges  that  the  de- 
fmdant  was  negligent  In  the  discharge  of 
these  datlea  as  to  these  plaintiffs*  guardian 
to  such  an  extent  as  to  render  him  liable  for 
the  money  lost  by  them  because  of  the  in- 
solvency of  tiielr  guardian  and  his  bond. 

This  Is  the  second  appeal  of  this  case.  On 
ttie  first  appeal  (112  S.  W.  6S4.  83  Ky.  Law 
Rep.  1086)  the  cmly  question  before  us  was 
the  sofflclency  of  the  pleadings.  Upon  the 
return  of  the  case  to  the  circuit  court,  the 
defoidant  answered,  and,  besides  putting  In 
iamie  the  charges  of  negligence  In  looking  af  t- 
er  the  particular  fund  In  question,  pleaded 
that  one-third  of  this  sum  sought  to  be  recov- 
ered of  him  did  not  in  fact  belong  to  the 
plaintiffs,  but  belonged  to  their  father  and 
mother,  under  the  following  state  of  facts: 
Eli  O.  Gomellson,  by  a  codicil  to  his  will,  left 
a  fnnd  to  be  divided  between  Eli  and  Ernest 
Comellson,  the  only  then  living  children  of 
his  Bon,  with  the  further  provision  that  any 
other  full  brother  or  sister  that  might  there- 
after be  bom  to  them  should  share  equally 
with  them  In  this  fund,  and,  as  they  arrived 
ftt  the  age  of  21  years,  each  was  to  be  paid 
bis  share  thereof.  During  their  infancy,  the 
Income  was  to  be  expended  for  their  bene- 
fit. When  this  will  was  probated,  there  were 
three  of  these  children,  Ell,  Ernest,  and  Pal. 
J.  W.  Bales  was  appointed  guardian  for 
them,  execated  bond,  and  took  charge  of  th« 
fnnd  and  managed  It,  as  set  out  In  the  for- 
mer opinion,  until  bis  ward.  Pal,  became  of 
age.  As  above  stated,  one  of  his  wards,  Er- 
nest, had  died.  It  Is  made  to  appear  from 
the  i^eadlnga  that,  before  the  death  of  Er- 
nest, the  guardian  made  no  division  of  the 
fnnd  In  his  settlements,  but  reported  It  as  a 
whole,  while  after  the  death  of  Kmest  he 
made  separate  settlements  for  Pal  and  £11, 
dividing  the  fund  which  he  had  received  for 
the  three  equally  between  the  two  remaining 
wards.  The  defendant  pleads  that  this  mis- 
conceptlon  of  his  duty  on  the  part  of  the 
guardian  cannot  be  made  to  oi>erate  to  In- 
crease the  guardian's  liability;  or,  at  least, 
that  defendant  cannot  be  held  answerable 
for  the  misappropriation  or  loss  of  any  fund 
which  did  not  properly  belong  to  the  plain- 
tiffs; that,  upon  the  death  of  Ernest,  his  In- 
terest in  the  fnnd  passed,  by  the  laws  of  de- 


scent  and  distribution,  to  his  father  and 
mother,  each  of  whom  was  then  living,  and 
Pal  and  Ell  had  and  took  no  interest  what- 
ever In  it.  This  amended  pleading  was  trav- 
ersed. Upon  the  Issues  thus  formed,  the 
case  was  submitted  to  a  jury,  under  the  fol- 
lowing Instructions:  "(1)  The  Jury  should 
find  for  the  plaintiffs  Ell  and  Pal  Gomellson 
unless  they  believe,  as  stated  in  the  second 
instruction.  (2)  If  the  jury  believe  from  the 
evidence  that  If  the  defendant  E.  a  Million 
had  from  December  1,  1809,  to  December  31, 
1001,  annually  made  a  careful  inquiry  Into 
the  solvency  of  Socrates  Manpin  as  the  se- 
curity on  the  bond  of  J.  W.  Bales  as  the 
guardian  of  the  plaintiffs,  such  Inquiries 
would  not  have  disclosed  such  facts  with  ref- 
erence to  the  solvency  of  said  Maupln  as  to 
cause  a  person  of  ordinary  judgment  to  con- 
clude that  there  were  reasonable  grounds  to 
believe  that  the  guardian's  bond  was  not  am- 
ply sufQcient  to  protect  the  plaintiffs  as 
wards  of  said  Bales  from  all  Iobb,  the  jury 
should  find  for  the  defendant." 

The  jury  fotmd  for  plaintiffs,  and  there- 
after, and  before  judgment  had  been  enters 
ed,  the  plaintiffs  moved  tbe  court  to  permit 
them  to  file  certain  additional  pleadings  and 
for  a  reference  of  the  case  to  the  master  to 
audit  the  accounts  of  the  guardian  and  as- 
certain and  determine  defendant's  liability.  ■ 
These  several  motions  were  overmled,  as  was 
the  motion  of  the  father  and  mother  of  plain- 
tiffs to  be  permitted  to  Interplead  and  dis- 
claim any  Interest  In  the  fund  in  the  hands 
of  the  guardian  which  had  belonged  to  their 
son  Kmest.  The  pleadings  raised  no  issue 
as  to  the  amount  due  further  than  to  ques- 
tion the  right  of  plaintiffs  to  be  given  credit 
for  the  share  of  their  deceased  brother,  and, 
from  the  data  before  him,  the  trial  judge  en- 
tered a  judgment  against  defendant  in  con- 
formity with  and  upon  the  verdict  of  the 
Jury.  Being  dissatisfied  therewith,  plaintiffs 
appeal.  There  is  no  bill  of  evidence  in  the 
case,  and,  as  the  pleadings  support  the  ver- 
dict and  judgment,  the  only  question  before 
us  la  as  to  the  correctness  of  the  court's  m1- 
Ing  In  refusing  to  permit  the  amendments 
offered  by  plaintiffs  to  be  filed,  and  in  the 
constmction  placed  by  him  upon  the  codldl 
to  the  will  of  ESI  O.  Comellson,  deceased, 
which  is  filed  with  and  made  a  part  of  the 
record  In  this  case. 

The  constmction  of  the  will,  or  of  so  much 
thweof  as  is  applicable  to  the  case  under 
ctmslderatlon,  was  properly  for  the  court, 
and,  as  he  was  of  opinion  that  under  it  each 
of  the  three  children  living  at  the  date  of 
the  death  of  their  grandfather  took  a  one- 
third  interest  In  the  fund,  and  his  judgment 
Is  predicated  upon  this  constmction,  the  cor- 
rectness of  his  conclusion  in  this  particular 
becomes  of  primary  Importance.  Hie  said 
codicil  is  as  follows:  "I  Eli  0.  Comellson  of 
Madison  county  Kentucky  do  make  this  my 
codicil  hereby  confirming  my  last  will  made 
on  the  leventeenth  day  ct  January  1884  so 
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tar  aM  1Mb  eodicQ  Ig  conslstat  tberewitli  and 
do  hereby  will  tliat  all  the  cash  and  ottsh 
notes  and  any  debts  tbat  may  be  owing  me 
after  my  debts  have  been  discharged  shall  be 
Eli's  and  Ernest  Gomellson's  and  tf  there  be 
any  other  heir  fall  brother  or  sister  to  them 
they  shall  share  equally.  This  m<mey  shall 
be  loaned  and  the  Interest  shall  be  osed  for 
the  bffiieflt  ot  the  children,  to  <dothe  and  to 
educate  them,  and  as  th^  become  of  ag^ 
each  shall  draw  his  part  of  the  principal. 
In  witness  whereof  I  have  signed  and  sealed 
and  pnbllshed  and  declared  tills  inetmment 
as  my  will  at  Berea  Madison  connty,  Ky.  on 
May  16b  1884.  Ell  0.  Comellaon." 

Zn  the  construction  of  wills  It  is  of  primary 
Importance  to  ascertain  the  intention  of  the 
testator,  and  this  intention  Is  gathered  from 
the  language  used  In  the  will.  With  this 
end  in  view,  we  find  that  the  porpose  of  the 
testator,  as  plainly  expressed  in  this  codicil 
to  his  wni,  was  to  give  the  fnnd  In  question 
to  his  granddiUdrm,  Eli  and  Ernest  Comell- 
aon, and  such  brothers  and  sisters  of  the  full 
blood  as  tiiey  might  ii&ve,  It  will  be  observ- 
ed that  he  does  not  attempt  to  limit  the  be* 
quest  to  such  of  his  grandchildren  as  may  live 
to  be  21  years  of  age,  but,  on  the  contrary, 
the  provision  that  each  child,  upon  reaching 
,  his  majority,  ahall  be  entitled  to  receive  his 
share  of  the  fund,  precludes  the  idea  that 
such  was  his  Intention,  gift  was  abso- 
lute, and  the  only  llmltaHon  was  that  only 
the  income  could  be  used  for  the  benefit  of 
such  Infants  during  their  minority.  The  prin- 
cipal was  to  be  kept  Intact  and  paid  over  to 
each  child  as  be  reached  his  majority.  There 
is  nothing  in  the  language  that  would  indi- 
cate that  the  testator  intended  «nly  sudi  of 
his  grandchildrm  as  reached  their  majority 
should  take  this  fund.  It  may  be,  as  earnest- 
ly contended  by  counsel  for  appellants,  that 
he  Intended  the  Interest  of  any  child  dying 
during  mlnorl^  should  go  to  his  remaining 
brothers ;  but,  if  fiudi  was  his  intention,  he 
failed  to  BO  express  it  in  the  language  used 
in  the  draft  of  this  codicil.  Hence,  when  one 
of  those  entitled  to  an  interest  in  this  fund 
died,  his  share  must  be  disposed  of  as  direct- 
ed by  statute  for  the  distribution  of  the  per- 
sonal estate  of  an  infant.  This  is  regulated 
by  sections  1303  and  1403,  Ey.  St  (Russell's 
St.  8S  3810,  3821),  which  dearly  provide  that 
It  goes  to  his  t&ther  and  mother.  If  lIvlDg. 
one-half  to  each.  His  brothers  and  sisters 
have  no  Interest  whatever  in  It,  and  the  rul- 
ing of  the  trial  court  to  this  effect  was  un- 
questionably correct. 

The  allegation  In  the  answer  tbat  the  guard- 
Ian  bad  Included  in  his  settlement  the  en- 
tire fund,  one-third  of  which  did  not  belong 
to  his  wards.  Is  not  seriously  disputed,  and. 
In  his  brief,  counsel  for  appellants  practical- 
ly concedes  It  to  be  true.  It  was  therefore 
entirely  proper  for  this  one-third  of  the  fund 
In  question  to  be  deducted  from  the  oitlre 


amount  with  which  the  gnardlan  stood  diarg- 
ed,  since  it  Is  sought  in  this  salt  to  recov» 
only  sadb  amount  as  belonged  to  the  appel- 
lants. After  the  Jury  had  found  for  plain- 
tifb,  under  Instmcttcm  No.  2,  all  that  ronain- 
ed  to  be  done  was  to  entv  Judgment  for  the 
amount  with  which  the  guardian  was  prop- 
erly chargeaUet  and  this  the  trial  Judge  did. 
Th«:e  was  no  necessity  for  a  referaice  to  a 
master,  the  accounts  were  not  ounpUeated. 
and  such  a  course  would  have  but  prolonged 
the  Utigatlim  and  unnecessarily  Increased  tbe 
cost 

The  sopidemmtal  pleadings  offered  by  ap- 
p^lants  came  too  late.  They  presented  no 
new  defense,  or,  rather,  no  defense  which 
could  not  have  been  presented  before  the  trial, 
and,  80  far  as  it  appears  from  an  Inspection 
thereof,  were  not  offered  to  make  the  lAead- 
Ings  ocmform  to  the  pnot.  The  ri^  to  file 
amended  pleadings,  as  has  been  repeatedly 
decided  by  this  court,  Is  a  matta*  that  must 
address  Itself  to  the  sound  discretion  of  the 
court,  and  the  court's  ruling  In  r^rd  there- 
to is  nevw  ^tnrbed  unless  it  satlsfactortly 
appears  that  the  ends  of  substantial  Justice 
lave  been  ttefeated.  No  good  reason  appears 
why  the  pleadings  offered  In  this  case  were 
not  tendered  sooner,  and,  indeed,  it  is  not 
clear  bow,  if  permitted  to  be  filed,  they  could 
have  exerted  any  appreciable  chaise  In  the 
result  But.  however  that  may  be,  the  Ju^e 
was  of  opinion  that  after  the  case  bad  been 
tried,  and  Judgment  was  about  to  be  render^ 
ed  on  the  vordlct  of  the  Jury,  the  plaintit^ 
should  not  be  permitted  to  reopen  the  case^ 
and  In  this  conduslon  we  concur. 

Judgment  affirmed. 


OOOLEY  et  al.  v.  OOOLEirs  ADM'X. 
(Court  of  Appeals  <a  Kentucky.  Jan.  21,  1910:) 
Wills  (S  600*)  —  Cokstkucxion  —  Sale  or 

PaOPEBTT. 

Under  a  will  of  the  hnsband  bCQneathing 
all  of  bis  property  to  his  wife  and  children, 
naming  them,  appointing  his  wife  executrix 
without  bond,  and  ffiving  ber  "full  power  to 
dispose  of,  as  she  thinks  best,  the  estate  to  the 
best  interest  of  herself  and  <^ildren,"  the  wife 
bad  the  rif;ht  to  sell  and  coavej  the  property 
either  publicly  or  privately,  and  Invest  the  pur- 
chaser with  lee-aimple  title. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  88  1335-1330;  Dec.  Dig.  S  600.*] 

Appeal  from  Circuit  Court,  Graves  County 

"Not  to  be  officially  reported." 

Action  between  Roy  Morris  Cooley  and 
others  and  J.  N,  Cooley's  administratrix. 
From  an  adverse  Judgment,  Boy  Morris  Cool- 
ey and  otben  appeaL  Affirmed. 

F.  B.  Martin,  for  aoptflants.  W.  F.  Lee^ 
for  appellee^ 

CARROLL,  T.  The  only  question  Is  wheth- 
er or  not  Mrs.  Willie  May  Gool^  can  sell  and 
convey  the  real  estate  mmtloned  in  the  fol- 
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loving  wUI  and  pais  a  good  title  thereto: 
**In  tbe  name  <tf  God,  Amen.  I  Jessie  N. 
Coole;,  being  of  eonnd  mind  and  disposing 
memory,  being  desperately  wounded,  to  the 
end  that  my  wife  and  children  might  be  pro- 
tected, I  hereby  will  and  bequeath  all  my 
property,  real,  personal  and  mixed  to  my  said 
-wife  Willie  May  Cooley  and  my  children, 
Boy  Morris  Gooley,  Dalsey  Bell  Cooley  and 
Pete  Eli  Cooleyi—and  hereby  appoint  my 
wife  WUlle  May  Cooley  the  «cecutrlx  of  this 
my  last  will  and  testament,  and  give  her  full 
power  to  dispose  of  as  she  thinks  best,  the 
estate  to  tbe  best  interest  of  herself  and  chil- 
dren. And  having  full  confidence  of  her  In- 
tegrity and  uprightness,  and  her  desire  to 
protect  herself  and  my  said  children,  In  car- 
rying out  this  my  last  will,  I  nominate  her  as 
executrix  of  my  will,  and  desire  that  no  bond 
be  required  of  her."  Under  this  will,  Mrs. 
Cooley  has  the  power  to  sell  and  convey  tbe 
property,  either  publicly  or  privately  as  she 
thluba  beat,  and  invest  the  purchaser  with 
the  fee-simple  title  thereto. 

Tbe  question  of  what  Interest  she  has  In 
tbe  estate  Is  not  before  us ;  but  tbe  testator 
evidently  intended  that  the  estate  should  be 
held  by  the  wife  as  trustee  for  the  benefit  of 
herself  and  children,  with  the  power  of  dis- 
position In  her.  If  at  any  time  It  may  seem 
necessary  for  the  protection  of  the  Interest 
of  tbe  children,  the  chancellor  upon  applica- 
tion by  them  may  take  such  action  and  make 
such  orders  as  may  be  necessary  to  make  se- 
cure for  their  benefit  their  Interest  In  the 
property. 

Wherefore  the  Judgment  Is  affirmed. 


DORIAN  T.  CITY  OF  PADUCAH. 
<Conrt  of  Appeals  of  Kentudcy.  Jan.  21,  1010.) 

MCIVtCIPAL  CORPOBATIONS  (J  145")— OpTICERS 

— QUAUPICATION— Bonds. 

Under  Kv.  SL  U  3131.  3132  (RnRsell's  St 
H  1240,  1241),  requiring  the  treasurer  of  cities 
of  the  second  class  to  give  a  bond,  etc.,  and 
section  3753  (section  4855),  providine  that  no 
•officer  required  to  give  bond  shall  enter  on  the 
■duties  of  his  office  until  the  same  is  given,  one 
■eligible  as  treasurer,  who  was  duly  elected  and 
took  the  oath  of  office,  and  who  tendered  a  suffi- 
-cient  bond  and  thereafter  attempted  to  perform 
the  duties,  was  entitled  to  the  office  as  d«  jure 
officer  and  to  salary,  though  the  city  authorities 
srbitrarily  refused  to  approve  tbe  bond,  and 
Const.  I  100,  authorizes  an  officer  to  hold  the 
office  until  his  successor  Is  qualified. 

[la.  Note.— For  other  oasM,  we  ^rtInicipaI 
<^o'g>™tions,  Cent.  Dig.  fi  31S-322;  Dec.  Dig. 

Appeal  from  Circuit  Court,  McCracken 
County. 

"To  be  officially  reported." 

Action  by  John  J.  Dorian  against  the  City 
of  Paducah.  From  a  Judgment  for  defend- 
ant,  plaintiff  appeals.  Affirmed. 

T.  L.  Crice  and  David  Browning,  for  ap- 
pellant.   James  Campbell,  Jr.,  for  appellee. 


OLAT,  C.  John  J.  Dorian  wai  tiecte4 
treasurer  of  the  city  oC  Paducah  In  Novem* 
ber,  1808.  His  torn  eqilred  In  January, 
1806.  He  qnalffied  and  swved  the  twm. 
At  the  November  election,  1807,  be  was  re- 
elected for  another  term  of  four  years,  be- 
ginning In  January,  1808.  By  tbe  charter  of 
the  city  of  Paducah  he  was  not  eligible  to 
succeed  himself.  Realizing  that  he  was  ineli- 
gible to  rejection,  the  aatbwltlea  called 
an  election  to  take  place  at  tbe  November 
electlm,  1808,  to  fill  the  vacancy  In  the  of- 
fice At  this  electlcm  one  Oeorge  W.  Wal- 
ters was  elected  treasurer.  As  Dorian  re- 
fused to  give  up  the  office,  Walters  instituted 
an  action  to  recover  possession  thereof  and 
to  restrain  Dorian  from  Interfering  with  him 
In  the  discharge  of  his  duties.  Tbe  McCrack- 
en circuit  court  gave  Judgment  in  favor  of 
Walters.  The  case  was  then  appealed  to 
this  court,  where  It  was  held  that  Dorian 
was  IneliglUe  to  succeed  himself  as  treas- 
urer, and  that  Walters  was  entitled  to  tbe 
office  upon  showing  bis  eligibility.  Tbe 
Judgment  of  the  McCracken  circuit  court 
was  reversed,  however,  because  Walters  had 
not  allied  facts  showing  that  he  was  eli- 
gible. Upon  tbe  return  of  tbe  case  to  the 
lower  court,  the  fact  of  eligibility  was  shown, 
aud  Judgment  was  entered  declaring  Walters 
was  entitled  to  the  office.  On  November  10, 
1908,  Walters  appeared  before  the  board  of 
councllmen  and  presented  bis  certificate  of 
election,  and  also  bond  In  the  sum  of  $20,- 
000.  The  surety  upon  this  bond  was  per- 
tectly  solvent,  and  the  bond  was  regular  In 
all  respects.  Walters  took  tbe  oath  of  of- 
fice, but  the  board  of  councllmen  did  not  ap- 
prove his  bond;  they  simply  directed  that 
the  bond  be  recorded  In  the  minutes  and 
made  a  part  of  the  record.  Afterwards  the 
board  of  aldermen  concurred  In  the  action 
of  tbe  board  of  councllmen.  Upon  the  re- 
turn of  the  case  of  Dorian  v.  Walters,  the 
board  of  councllm«i,  on  February  15,  1009, 
approved  the  same  bond  that  Walters  had 
presented  to  it  In  November,  1908.  On  Feb- 
ruary 18,  1909,  the  board  of  aldermen  ap- 
proved tbe  same  bond.  During  the  months 
of  November  and  December  and  up  until 
February  18tb,  when  the  bond  of  Walters 
was  approved  by  the  board  of  aldermen, 
Dorian,  who  had  been  the  acting  treasurer 
of  the  city  of  Paducah,  continued  to  and  did 
perform  tbe  duties  Imposed  upon  the  treas- 
urer of  that  city.  During  that  time  he  bad 
charge  and  control  of,  and  was  in  posses- 
sion of,  the  records  of  tbe  office  of  treasurer 
and  of  tbe  office  Itself.  He  paid  tbe  ac- 
counts and  bills  ordered  to  be  paid  by  tbe 
gmeral  council.  From  the  16th  day  of  No- 
vember on  Walters  opened  up  an  office  for 
the  transaction  of  business  of  the  city  treas- 
ur».  advertised  hlmstif  as  such,  and  collect- 
ed certain  license  fees  and  taxes.  During 
such  time  tbe  goieral  council  knew  he  was 
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fictlng  as  such  treasurer  and  was  receiTlng 
ana  depositing  funds  belonging  to  the  dty  of 
Paducab.  Tbe  general  council  paid  Dorian 
for  Ilia  services  the  months  of  November 
and  Deceaiber.  Walters  Instituted  an  ac- 
tion against  tbe  city  of  Paducah  to  recover 
salary  for  tbe  same  time.  Tixe  Judgment  be- 
low was  rendered  In  favor  of  the  city,  and 
on  appeal  to  this  court  that  judgment  was 
affirmed.  This  court  held  that  the  payment 
to  Dorian,  who  was  a  de  facto  officer,  had 
been  made  before  Judgment  of  ouster,  and 
that  this  payment  was  a  good  defense 
against  Walters'  claim  for  the  salary  for 
the  same  period  of  time.  Walters  v.  City 
of  Paducah,  123  S.  W.  287.  After  Judg- 
ment of  ouster  was  entered  against  Dorian, 
tbe  city  of  Paducah  paid  Walters  the  salary 
of  the  office  of  city  treasurer  for  the  months 
of  January  and  February.  This  action  was 
Instituted  by  appellant  Dorian  to  recover 
from  the  city  of  Paducah  the  salary  of  tbe 
office  from  tbe  Qrst  Monday  In  January  un- 
til February  18th,  the  day  on  which  Walters' 
bond  was  finally  approved.  The  lower  court 
gave  Judgment  In  favor  of  tbe  city  of  Pa- 
ducah, and  Dorian  appeals. 

By  section  3132,  Ky.  St  (Bussell's  St  i 
1241),  tbe  treasurer  of  cities  of  tbe  second 
class  Is  required  to  give  such  bond  and  re- 
ceive such  salary  as  the  general  council 
shall  by  ordinance  provide.  The  general 
council  of  tbe  city  of  Paducah  fixed  the  sal- 
ary of  the  treasurer  at  ^,800  per  year,  and 
provided  that  he  should  give  bond  In  tbe 
snm  of  ¥20.000.  Section  160  of  the  Consti- 
tution, after  providing  for  the  election  of 
mayors,  legislative  bodies,  and  police  judges, 
and  fixing  their  terms  of  office^  provides  as 
foUows:  •  •  But  other  officers  of 
towns  tx  titles  shall  be  elected  by  tbe  quali- 
fied voters  therein,  or  appointed  by  the  lo- 
cal authorities  thereof,  as  the  Genwal  As- 
sembly may,  by  a  genial  law,  provide;  bnt 
when  elected  by  the  voters  of  a  town  or  city, 
their  terms  of  office  shall  be  four  years,  and 
until  ^eir  successors  shall  be  qualified." 
Sectiim  8131  of  the  Kentucky  Statutes  pro- 
vides that  the  treasurer  of  cities  of  the  sec- 
ond class  shall  be  elected  by  the  qualified 
votOB  of  the  city.  Section  8763  (Bussell's 
St  i  4855)  ^vides  that  no  officer  from 
whom  a  covenant  Is  required  shall  entar  up- 
on the  duties  of  his  office  until  the  same  Js 
given.  It  further  declares  that  a  breach  of 
the  provision,  or  a  failure  to  take  the  oath 
of  office  prescribed  by  law,  ^all  be  a  misde- 
meanor, punishable  by  a  fine  of  not  lees 
than  $50  or  more  than  $100,  and  tqr  removal 
from  office.  From  these  various  provisions 
it  is  argued  by  counsel  for  appellant  that  the 
lattor  bad  tbe  right  to  hold  over  until  his 
successor  was  elef>ted  and  qualified;  that 
bis  successor  did  not  properly  qualify  until 
bis  bond  was  finally  approved  by  tbe  board 
of  aldermen  on  February  IS,  1909;  that  from 


the  first  Monday  In  January  until  February 
18.  1909.  appellant  was  not  only  the  de  facto 
treasurer  of  the  city,  but  the  treasurer  de 
Jure,  and  Is  therefore  entitled  to  the  emolu- 
ments of  the  office  during  that  period  of 
time.  As  the  duty  of  approving  the  bond  in 
question  devolved  upon  the  general  council. 
It  may  be  conceded  that  If  that  body  refus- 
ed to  approve  the  bond  because  It  was  im- 
properly executed,  or  tbe  sure^  offmd  was 
not  solvent,  or  for  any  other  good  and  valid 
reason.  Its  Judgment  in  tbe  matter  would  be 
conclusive.  However,  we  do  not  think  it 
within  tbe  power  of  a  general  council  to  ar- 
bttrarUy  and  willfully  refuse  to  approve  a 
bond  that  is  In  all  respects  legal  and  suffi- 
cient, and  thus  prevent  tbe  officer  taidering 
such  bond  from  taking  the  oath  of  office  and 
exercising  bis  right  of  oGice.  No  objection 
was  made  to  Walters'  bond  at  the  time  it 
was  offered.  The  general  council  subse- 
quently approved  the  identical  bond  that  It 
refused  to  ai^rove  In  the  first  Instance.  It 
thus  admitted  that  the  bond  so  tendered 
was  In  all  respects  valid  and  sufficient.  It 
ts  manifest  that  the  general  council,  in  refus- 
ing to  a[^rove  the  bond,  did  so  for  tbe  pur- 
pose of  recognizing  Dorian  as  the  city  treas- 
urer, and  not  because  there  was  any  valid 
objection  to  the  bond.  Its  action,  then,  was 
arbitrary  and  without  legal  excuse.  As 
Walters  was  eligible  to  tbe  office  and  was 
duly  elected,  and  as  be  took  tbe  oath  of  of- 
fice and  tendered  a  good  and  sufficient  bond, 
and  thereafter  attempted  to  perform  the  du- 
ties of  the  office,  and  did  In  fact  perform 
certain  duties,  we  conclude  that  be  did  all 
that  the  law  required  him  to  do  In  order  to 
entitle  him  to  tbe  office;  and,  having  done 
all  that  he  was  required  to  do  In  the  prem- 
ises, he  cannot  b^  deprived  of  his  compen- 
sation by  the  arbitrary  action  of  tbe  general 
council  In  refusing  to  approve  a  bond  which, 
by  Its  subsequent  approval  thereof.  It  ad- 
mits to  be  In  all  respects  legal  and  sufficient 
We  therefore  conclude  that  Walters,  and  not 
appellant,  was  the  de  jure  officer  during  tbe 
time  for  which  aitpellant  seeks  to  recover 
tbe  salary  of  the  office.  That  being  tbe  case, 
tbe  salary  In  question  was  properly  paid  to 
Walters,  and  appellant  has  no  right  to  re- 
cover salary  for  his  services  during  die  same 
period  of  time. 
Judgment  affirmed. 


MAHONINa  GOAL  GO.     DOWLINQ  et  aL 

(Court  of  Appeals  of  Kentucky.  Jan.  21,  19ia> 

1.  Reforuation  of  Instboibntb  (I  45*)— 
Proceedings— Evidence. 

Ttie  eYidence  necessary  to  correct  a  mis- 
take in  a  deed,  or  to  establish  a  right  Incon- 
sistent with  its  pnvUona,  must  be  clear  and 
convincing. 

[Ed.  Note.— For  other  cases.  Me  Beformatlon 
of  InBtrnments.  Gent  Dig.  it  157-183;  Dec 
Dig.  S  45.*] 
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2.  ADTEBm  POSSEUIOn  (I  18*)— Etxdehob- 
SuFnoisnoT. 

Under  the  rale  that  adverse  possession  to 
ripen  into  title  must  be  open,  continuous,  no- 
torioQs,  and  to  a  well-defined  boundary,  tbe  oc- 
cupation of  land  bj  tenants  for  a  few  years  who 
worked  on  adjoining  land,  the  occasional  cutting 
of  small  timber  for  mine  props,  and  the  taking 
of  tan  bark  therefrom,  togetner  with  the  pay- 
ifieot  of  the  taxes,  waa  insiiffident  to  eatablish 
title  by  advezBe  posaession. 

[EdL  Kote.— For  other  cases,  see  Adverse  Pos- 
senlon,  Dea  Dig.  I  IS.*] 

8.  STIFUI.ATIONB    Q  18*)— GOlTCLrSITENESS— 
Matisbs  COHa:.UDBD. 

Where  the  parties  to  a  suit  to  determine 
title  to  land  agreed  that  for  the  purposes  of  the 
trial  it  would  be  conceded  that  plamtiS  had  a 
regular  derivation  of  tiUe  of  record  from  the 
commonwMilth,  tbe  defendant  cannot  claim  that 
plaintifTs  title  was  insufficient  to  sustain  a  judg- 
ment in  their  favor. 

[Ed.  Note.— For  other  cases,  see  Stipnlations, 
Dec.  Dig.  I  18.*1 

Appeal  from  GIrcntt  Ooart,  PulBSkl  County. 

"Not  to  be  officially  reported." 

Action  by  Ed  DowUng  and  ottaerB  against 
the  Maboning  Coal  Company.  From  a  Ter> 
diet  for  plaintiffB,  defoidant  appeals.  Af- 
firmed. 

Denton  ft  Wallace,  for  appellant  O.  H. 
Waddle  &  Son,  for  appellees. 


CABROlXi,  J.  This  action  was  Instltated 
In  the  PnlasU  circuit  court  by  appellees 
against  tbe  appelant  to  recorer  possesion 
of  a  tract  of  land  containing  ISO  acres,  and 
npon  tbe  conclusion  of  all  the  evidence  the 
court  Instructed  the  Jury  to  return  a  verdict 
in  favor  of  tbe  appellee.  So  that  the  only 
question  now  before  us  Is  the  correctness  of 
the  ruling  of  the  court  upon  the  evidence. 

The  facta  are  substantially  these:  Prior 
to  1881  a  patent  issued  to  Stewart  ft  Porter 
for  a  large  tract  of  land  In  Pulaski  county. 
This  patent  did  not  describe  the  senior  pat- 
ents, of  which  there  were  several,  within  Its 
exterior  boundary.  Some  time  before  the 
date  mentioned,  John  Garey,  one  of  the  ap- 
pellees, and  J,  W.  F.  Parker  and  Joe  C. 
Parker,  became  the  owners  of  this  Stewart 
ft  Porter  survey;  Garey  being  the  owner  of 
one-third  thereof  and  the  Parkers  two-thirds. 
In  August,  1881,  the  Parkers  for  a  valuable 
consideration  conveyed  to  Garey  all  their 
right,  title,  and  interest  In  the  Stewart  & 
Porter  land.  The  deed  conveying  the  land 
did  not  reserve  to  tbe  Parkers  any  part  or 
Interest  In  it.  The  appellees  are  the  ven- 
dees of  Garey,  and  the  appellant  Is  the  ven- 
dee of  the  Parkers.  The  contention  Is  made 
on  behalf  of  the  appellant  that,  although  no 
Interest  was  reserved  in  the  conveyance 
mentioned,  yet  at  the  time  it  was  made  It 
was  understood  and  agreed  between  the  par^ 
ties  that  150  acres  Included  in  the  Stewart 
A  Porter  patent  which  had  been  surveyed  in 
the  name  of  U.  E.  Parker  was  reserved  and 


did  not  pBM  by  the  conwance.  This  ISO 
acres  Is  the  land  in  controversy.  The  rec- 
ord inesoits  two  Issnes:  FIrat,  whether  or 
not  this  IfiO-acre  snrvey  was  reserved;  and, 
second,  did  tbe  Parkers  and  their  vendee, 
the  appellant  company,  have  the  adverse  pos- 
session of  it  for  more  than  15  years  heCon 
this  suit  was  Instltated  by  appeUees  for  Its 
recovecy? 

It  seems  that  In  March,  1881,  the  decision 
of  this  conrt  In  tbe  case  of  HamUt<m  t.  Fu- 
gett,  81  Ky.  86%  involved  In  great  doubt  and 
uncertainty  the  validity  of  patents  that  did 
not  describe  excluded  sailor  patoits,  and  the 
effect  of  this  decision  was  known  to  the 
Parkers  and  Oarey  at  tbB  Ume  tbe  convey- 
ance was  madow  The  Farkors  contend  that 
being  ai^wetaensiTe  tbe  Stewart  &  Porter  pat- 
ent was  void,  and  for  the  purpose  of  avoid- 
ing Its  effect,  they  had  procured  several  per- 
sons to  survey  for  ttielr  boieflt  boundaries 
of  land  within  this  Stewart  &  Porter  patent 
wltii  tbe  intention  of  holding  the  land  un- 
der ttiese  surveys  in  the  eveat  that  tbe  Stew- 
art ft  Porter  patoit  should  be  held  invalid. 
And  that,  with  this  purpose  In  view,  there 
was  surveyed  at  their  biBtanee  to  M.  SL  Park- 
er In  June,  1881,  a  boundary  containing  160 
acres,  being  the  same  In  controversy,  and 
that  afterwards  in  1884  a  patent  tm  this  sur- 
v^  vras  Issued  to  M.  D.  Parker.  It  is  tbelr 
further  Insistence  that  it  was  unde»tood  and 
agreed  between  themselves  and  Garey  at  the 
time  fbey  made  tbe  deed  to  blm  that  this  M. 
E.  Parker  survey  was  excepted  from  tbe  con- 
veyance of  tbelr  Interest,  and  that  they  re- 
tained the  ownwshlp  and  possession  of  it, 
and  that  this  survey  passed  a  title  to  M.  E. 
Parker  superior  to  the  Stewart  ft  Porter  pat- 
ent. The  evidence,  however,  upon  the  point 
that  it  was  agreed  and  understood  between 
the  parties  that  this  M.  H.  Parker  survey  was 
excepted  from  tbe  conveyance.  Is  not  in  our 
opinion  sufficient  to  overcome  the  deed  In 
which  there  Is  no  aemptlon  whatever.  This 
deed,  signed  and  acknowledged  by  the  Park- 
ers, conveyed  to  Garey  without  any  reserva- 
tion all  the  interest  that  they  had  In  the 
Stewart  &  Porter  survey.  And  as  the  M.  B. 
Parker  survey  was  made  for  the  benefit  of 
J.  C.  Parker,  one  of  tbe  grantors  In  the  Garey 
deed,  he  owned  whatever  M.  E.  Parker  might 
have  by  virtue  of  It,  and  It  passed  by  the 
deed  to  Garey.  The  evidence  necessary  to 
correct  a  mistake  In  a  deed  or  to  establish 
a  right  Inconsistent  with  its  provisions  must 
be  clear  and  convincing.  If  this  rule  did 
not  obtain,  deeds  would  be  of  little  value. 
We  have  carefully  read  the  evidence  upon 
this  Issue,  and  In  our  opinion  tbe  court  did 
not  err  In  ruling  that  the  evidence  was  In- 
sufficient to  sustain  the  contention  that  this 
M.  E.  Parker  survey  was  reserved  at  tbe 
time  the  conveyance  was  made. 

The  next  question  Is:  Was  tb^  sufficient 
evidence  on  behalf  of  appellant  to  take  the 
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case  to  ttie  Jmy  vj^m  the  plea  of  adTene  poe- 
•easfon?  Tbe  land  In  controreray  la  divided 
Into  two  tin  equal  parts  by  tbe  Soatbern  Rail- 
way. On  tbe  eaat  aide  of  tfila  railway  tbere 
la  about  four  acrea,  and  on  flie  weat  aide  of 
it  tbe  remainder  of  the  tract  la  located.  Tbe 
four  acrea  on  tbe  eaat  side  waa  cimv^ed  by 
Qarey  to  a  man  named  Wood  aoon  after  Qar^ 
ey  pnvcbaaed  It,  and  on  thia  foor^cre  tract 
there  haa  at  all  times  bem  me  or  more 
houses  actually  occupied  by  Wood  and  other 
p»8on8,  and  It  Is  now  owned  by  tbe  Partn- 
ers by  virtue  of  a  deed  made  to  them 
Wood.  So  that  this  fonr  acres  is  not  Inrolv- 
ed  in  this  controversy,  and  was  excqited  by 
the  court  in  tbe  jodgment  giving  to  Garey 
the  remainder  of  the  land.  The  boundary  on 
tbe  weat  side  of  tbe  railway,  until  within  tbe 
last  few  years,  was  open,  nnlnelosed  moun- 
tain land.  No  part  of  It  waa  ever  In  culti- 
vation, and,  with  tbe  exception  of  a  cabin 
In  one  comer  of  it  which  waa  occupied  for  a 
few  years  by  aome  persons  who  woriced  on 
adjacent  land,  it  bas  never  been  In  tbe  actual 
occupancy  of  any  perstm.  There  Is  some 
evidence  that  the  PariEers  paid  the  tazea  on 
the  land,  and  that  some  small  timber  for 
mine  props  was  occasionally  cut  from  it,  and 
tan  bark  gotten  off  of  It.  In  our  opinion  the 
evidence  la  wholly  Insufflt^ent  to  Invest  the 
appellant  with  a  titie  to  the  land  by  adverse 
possession.  As  frequently  decided  by  this 
court,  it  is  essential,  in  order  to  snatatn  a 
plea  of  adverse  posseaslon,  that  the  adverse 
holding  must  be  open,  continuous,  notorious, 
and  to  a  well-defined  boundary,  and  ttiat  the 
mere  payment  of  taxes  is  not  of  Itself  suffi- 
cient to  support  this  defoise.  Interstate  in- 
vestment Co.  V.  Bailey,  93  S.  W.  678,  2&  Ky. 
Law  Uep.  468;  Overton  v.  Overton,  128  Ky. 
311,  96  S.  W.  4ea  2»  Ky.  Law  Rep.  786. 
Measured  1^  this  rale,  the  proof  tells  to  show 
a  contlnuona  or  notorious  holding,  or  a  hold- 
ing to  a  well-defined  bonndary.  The  occa- 
sional cutting  of  small  timber,  and  the  fact 
that  for  a  few  years  then  waa  a  houae  on 
the  comer  of  the  land  in  a  remote  place  oc- 
cupied by  a  tenant,  falls  far  abort  of  meas- 
uring up  to  the  atandard  of  adverae  posses- 
sion. 

Tbe  argument  Is  farther  made  that  the  ti- 
tle of  appellees  is  not  sufficient  to  uphold  the 
Judf^ment  In  their  favor.  Counsel  for  ap- 
pellant In  making  this  point  evidently  over- 
looked the  following  agreement  In  the  rec- 
ord: "The  parties  here  agree  that  the  deeds 
evidencing  plalntUfs'  (appellees')  title  need 
not  be  Introdnced;  It  thereupon  being  agreed 
between  them  for  ttie  pnrpoeea  of  this  trial 
that  the  plaintiffs  (appellees)  had  a  ragnlar 
derivation  of  title  of  record  from  the  com- 
monwealth of  Kentucky  to  them  for  the 
lands  granted  by  the  Stewart  ft  Porter  pat- 
ent above  copied." 

Wherefore  tbe  Judgment  of  the  lower  court 
la  affirmed. 


CHBSAPIBAKBI  A  O.  BT.  CO.  r.  HALL. 
(Coort  of  Appeals  of  Eentocky-  Jan.  18,  191(X) 

1.  Cabbibbs  (1 106*)— Cabbiagb  or  E^sht— 

LlABIUTT. 

A  carrier  of  freight  Is  an  inrarer  against 
any  loM  or  damage  to  the  goods,  except  that 
caused  by  the  act  of  God,  o»  tbe  public  enemy, 
BO  that  it  ii  liable  for  a  lanseny  by  its  agent  in 
charge  of  the  freight 

[Ed.  Note.— For  other  caaes,  see  Carriers, 
Cent  Dig.  i  481 ;  Dec.  Dig.  |  108.*] 

2.  CaRBIEBB  ({  ItO*)— PBINCIPAL  AND  ACENT 

(M  101*)— Cabbiaoe  or  Fbeioht— Liability. 
The  acts  of  an  agent  in  procuring  carriage 
of  freiubt  of  hie  principal  are  binding  on  tbe 
principal,  bat  the  ignorance  of  the  agent  as  to 
the  contenta  of  the  package  delivered  for  ship- 
ment, and  Innocence  of  any  Intention  to  deceive 
the  carrier,  or  to  conceal  the  value  of  the  goods, 
do  not  affect  the  liability  of  tbe  cairler  where 
the  principal  intended  to  deceive  the  carrier  or 
to  conceal  tbe  value  of  the  gooda. 

[Ed.  Note.— For  'other  cases,  see  Carriers, 
Cent  Dig.  H  497-W:  Dec.  Dig.  J  110  Prin- 
ci^^aad  Agent,  Cent  Dig.  |  206;  Dec.  Dig. 

3.  Cabbibbs  f|  110*)— Cabbiaok  or  Fbeight— 
Fbatjd  of  SnipPEB— Effect. 

Where  a  shipper,  to  obtain  a  lower  rate 
or  for  any  other  xeascHi,  i^ves  false  Information 
to  the  carrier  as  to  the  contents  or  value  of  a 
package  delivered  for  trangportatlon.  or  at- 
tempts by  concealment  to  deceive  the  carrier  as 
to  tbe  value  or  description  of  tbe  articles  it 
contains,  be  cannot  recover  the  value  of  tbe 
goods,  where  the  appearance  of  tbe  package  is 
not  sufficient  to  put  the  carrier  on  notice  as  to 
its  contents. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  487-500;  Dec.  Dig.  I  lia«J 

4.  GABBncBS  (I  110*)— Cabbiagb  or  Fbeioht- 

Fravd  or  Shifpeb^Epfbct. 

A  shipper  of  a  trunk  by  freight  most  notify 
the  agent  of  the  carrier  that  it  contains  money, 
as  a  carrier  need  not  accept  money  to  be  dipped 
as  freight,  unless  it  is  first  notified,  so  that  it 
ma^  charge  a  rate  sufficient  to  Justify  it  in 
taking  the  degree  of  care  observed  in  the  trans- 
portation of  money,  notwithstanding  the  Consti- 
tution declaring  uiat  the  common-lav  liability 
of  a  carrier  shall  not  he  limited. 

[Ed.  Note.— For  other  cases,  see  CarrieisL 
Cent.  Dig.  SS  497-500;  Dee.  Dig.  1  lia*] 

5.  Cabbibbs  (S  39*)— Cabbiaoe  of  Fbeight— 
Monet. 

In  the  absence  of  evidence,  the  carriage  .of 
money  is  strictly  speaking  not  in  the  line  of  the 
duty  of  a  carrier  holding  himself  ont  only  as 
a  carrier  of  goods,  wares,  and  merchandise. 

[Ed.  Note.— For  other  eases,  see  GanieE^ 
Dec.  Dig.  i  39.*] 

6i  Cabbiebs  ({  899*)— Cabbiaok  of  Passen- 
OERs— Personal  Baooaoe~Liabii.itt. 
A  carrier  of  passengers  permitting  them  to 
carry  personal  baggage  is  not  liable  for  the  loss 
of  an  unusual  amount  of  money  carried  as  bag- 
gage, or  for  more  than  might  oe  needed  to  de- 
fray the  usual  personal  ano  traveling  eiponaes 
of  the  passengers. 

[Ed.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  S  1522;   Dec.  Dig.  I  399.*] 

7.  Cabriehs  (8  400*)— Cabbiaoe  or  Fkeiort— 
Larcknt  bt  AaENi>— Liabilitt. 

A  carrier  receiving  a  trunk  for  carriage  by 
freight  without  notice  that  it  contains  money 
is  liable  for  the  larceny  of  the  money  by  an 
agent  of  tbe  carrier  in  whose  immediate  cars 
tbe  trunk  Is  placed,  though  the  carrier  would 
not  have  been  liable  if  the  money  had  been 
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ttolen  b7  a  atraoger,  or  had  been  lost  by  Its  neg- 
ligence, or  other  cause,  and  though  the  shipper 
was  siultT  of  the  first  wrong  in  fiUUng  to  notify 
the  carrier  of  the  fact  that  the  tmnk  contained 
money. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  H  1631-1534;  Dec.  Dig.  |  400.*] 

Appeal  from  Circuit  Court,  Floyd  County. 

•To  be  officially  reported." 

Action  by  Sarah  J.  Hall  against  the  Chesa- 
peake &  Ohio  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Worthlngton,  Cochran  &  Browning,  F.  T. 
D.  Wallace,  Walter  S.  Harklna,  and  Joseph 
D.  Harklns,  tor  appellant  May  &  May  and 
James  Goble,  tor  appdlee. 

CABROLL,  J.  Sarah  J.  Hall  by  her  agent 
delivered  to  the  appellant  company  at  Ke- 
nova,  W.  Ta.,  a  trunk  to  be  shipped  by  it  to 
Harold,  Ky.  She  paid  60  cents  In  advance 
for  the  transportation  by  freight  of  the  trunk. 
There  were  no  marks  on  the  outside  of  the 
trunk  to  indicate  who  owned  it,  bat  the 
agent  at  Kenova  attached  to  the  handle  of 
the  trtmk  a  metal  check,  and  delivered  to 
the  agent  of  the  appellee  a  duplicate.  At 
the  time  the  trunk  was  shipped,  and  when 
it  was  received  at  Harold,  It  was  securely 
locked  and  In  sound  condition.  The  trunk 
contained  a  lot  of  clothing,  and  also  $687.00 
in  money.  After  the  trunk  had  been  at  Har- 
old a  few  days,  and  before  It  was  called  for, 
the  agent  of  the  company  at  that  place,  un- 
der ttie  pretense  that  he  wanted  to  know 
who  vras  the  ovmer  of  the  trunk,  broke  open 
the  lock  ta  the  presence  of  Q<Hne  persons  who 
hax^tened  to  be  present,  and  ascertained 
from  letters  in  the  trunk  the  name  and  ad- 
dress of  Mrs.  Hall,  the  owner.  Some  time 
afterwards,  Mrs.  Hall  got  possession  of  the 
trunk,  and  discovered  ttiat  the  money  was 
missing.  Whereupon  she  brought  suit  against 
the  company  to  recover  the  value  of  the 
money.  A  trial  resulted  In  a  Judgment  In 
ber  favOT,  and  the  company  appeals. 

There  Is  no  contradiction  In  the  evidence 
that  when  the  trunk  readied  Harold,  it  was 
securely  locked  and  in  soimd  condition  and 
oontelned  the  money  sued  ft>r.  Not  Is  tha>e 
any  denial  of  the  fact  that  the  trunk  was 
bndcm  open  by  the  agent  The  agent  did 
not  testify  in  the  case^  and  there  Is  no  di- 
rect evidence  that  he  abstracted  the  money, 
but  many  drcumstances  not  necessary  to  de- 
tail point  to  him  as  13ift  guilty  person,  and 
there  was  snffident  evidence  to  warrant  tlie 
jury  In  so  finding. 

The  court  Instmcted  the  Jury  that  if  th^ 
believed  from  the  evidence  that  the  trunk 
contained  the  mon^,  and  tiiat  It  was  taken 
frtHn  the  trunk  by  the  agmt  of  the  company 
while  the  tmnk  was  in  his  charge  as  such 
agent  they  should  ffiid  for  Mrs.  Hall,  and  re- 
fosed  upon  the  request  of  the  company  to 


Instruct  the  Jury,  first,  that  If  they  believed 
from  the  evidence  "the  trunk  was  such  as  is 
generally  used  to  contain  things  of  ordlnqxy 
personal  apparel  and  of  apparently  sniffll 
value,  and  plaintiff  failed  to  disclose  to  the 
defendant  company,  Its  officers  and  agents* 
the  real  value  of  the  contents  of  the  trunk, 
and  that  the  same  contained  money,  they 
should  find  for  the  company" ;  and,  second, 
"that  If  they  believed  from  the  evidence  that 
the  money  was  willfully  and  voluntarily  tak- 
en from  the  trunk  by  the  agent  and  appro- 
priated by  him  to  his  own  use,  that  the 
company  was  not  liable  for  bis  wrongful 
acts." 

Passing  for  the  present  the  question  tiiat 
the  carrier  Is  not  liable  because  It  did  not 
have  notice  that  the  trunk  contained  money, 
we  hold  that  it  will  not  be  permitted  to  es- 
cape liability  upon  the  ground  that  its  agut 
In  breaking  opoi  the  trunk  and  abstracting 
the  money  committed  a  crime  or  acted  out- 
side the  line  of  bis  duty  or  the  scope  of  his 
employment  When  the  carrier  accepted  the 
trunk.  It  assumed  the  obligation  of  delivering 
It  to  the  owner  In  the  condition  In  which 
It  was  when  received.  In  other  words,  it 
became  an  Insurer  against  any  loss  or  dam- 
age to  the  trunk  exc^  that  caused  by  the 
act  of  God  or  the  public  uemy.  To  hold  that 
a  common  carrier  may  be  raconerated  for 
loss  occasicmed  to  fr^bt  if  the  loss  Is  caused 
by  the  wrongdoing  of  one  of  Its  servants  in 
charge  of  the  ftei^t  would  be  to  establish 
a  rule  entirely  at  variance  with  all  the  law 
on  the  subject  of  the  duties  and  liabilities 
of  common  carriers,  and  to  announce  a  doc- 
trine that  would  leave  the  shlppw  defense* 
less  from  the  acts  of  the  very  prason  Into 
whose  absolute  care  he  had  Intrusted  his 
goods.  The  shipper  has  no  voice  In  the  se* 
lection  of  these  agents,  and  no  control  what- 
ever over  their  iiablts  or  conduct.  They  are 
selected  by  the  carrier,  employed  and  dis- 
charged by  it  at  pleasure,  and  It  owes  a  duty 
to  the  public  to  see  to  It  that  they  are  hon- 
est and  faithful  In  the  performance  of  the 
servloes  for  which  they  are  emjdoyed.  If 
they  are  not,  tbe  carrier  Is  answeraUe  In 
damages  for  their  wrmigdoing  or  misconduct, 
whether  it  amounts  to  a  crime  or  not  The 
fact  that  the  act  Is  criminal  In  Itself,  and 
subjects  the  agent  to  prosecntlm,  cannot 
lessen  the  liability  of  the  carrier.  It  em- 
ployed and  placed  blm  In  a  pMltlon  of  trust 
and  the  public  dealing  with  It  had  the  right 
to  assume  that  he  was  honest  If  the  trasik. 
while  In  the  custody  ot  the  carrier  had  been 
broken  Into  by  a  stranga*,  and  the  contents 
injured  or  carried  away,  the  carrier  as  an 
Innuer  would  undoubtedly  be  liable,  al- 
though the  act  of  breaking  Into  the  trunk 
and  carrying  away  the  property  may  have 
been  criminal.  As  the  carrier  Is  liable  to» 
the  acte  of  a  stranger  In  Injuring  or  mis- 
appropriating goods,  we  can  see  no  reason 
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•why  It  sboaM  escape  because  tiie  wrong  la 
committed  by  one  of  Its  agents.  Its  respon- 
Blblll^  and  llabUlty  Is  the  same  In  the  one 
Instance  as  In  the  othec.  In  coming  to  this 
conclusion  -we  do  not  find  it  necessary  to  In- 
quire into  the  torts  or  wrongful  acts  of  the 
serrant  that  the  master  will  generally  not 
be  held  liable  for,  if  they  are  committed  by 
the  servant  outside  the  line  of  hla  duty  or 
the  scope  of  his  employment  The  law  usu- 
ally applicable  in  cases  where  it  is  sought 
to  h<Ad  the  master  tor  the  acts  of  bis  bwt- 
ant  has  no  place  in  the  consideration  of  the 
question  we  are  considering,  as  the  liability 
of  common  carriers  for  loss  of  property  has 
a  separate,  distinct,  and  w^-flxed  place  in 
the  law. 

The  next  question  presented  is  that  the 
carrier  is  not  liable  because  it  had  no  notice 
that  the  trunk  contained  the  money.  No  in- 
quiry as  to  Its  contents  was  made  by  the 
agent  to  whom  the  trunk  was  delivered  for 
shipment,  nor  can  It  be  said  that  any  inten- 
tional concealment  of  its  conteuts  was  made 
by  the  nmstgnor.  The  failure  of  the  consignor 
to  Inform  the  agent  of  the  carrier  that  the 
trunk  contained  money  was  not  due  to  any 
purpose  on  his  part  to  practice  a  deception 
or  obtain  a  lower  rate  than  would  be  charg- 
ed if  Its  contents  had  been  known.  In  fact, 
the  consignor  seems  to  have  been  entirely 
Innocent  of  any  purpose  to  deceive  or  de- 
fraud. He  did  not  know  that  the  trunk 
contained  anything  like  the  amount  of  mon- 
ey that  was  In  It,  althous^  he  did  know 
that  there  was  stHne  mon^  in  it  Mrs.  Hall, 
the  owner,  was  In  another  state  at  the 
time  the  trunk  was  shipped,  and  merely 
gave  directlms  to  her  agent  to  have  it  ship- 
ped to  Harold,  vldurat  telling  blm  how  to 
ship  it  or  Informing  him  tliat  it  contained 
a  large  amount  of  money.  The  fact  how- 
ever, that  the  trunk  was  shlnwd  by  the  agent 
to  Kirs.  Hall  does  not  place  her  In  any  better 
paction  ttian  if  It  had  been  shipped  by  her 
in  person,  as  she  Is  bound  by  what  her  agent 
did  or  failed  to  do,  and  the  case  must  bo 
treated  as  If  the  shipment  bad  been  directly 
made  by  her.  It  would  not  do  at  all  to  aay 
that  If  the  agent  or  pexaon  actually  attend- 
ing to  the  shipmrat  of  an  article  was  lg> 
norant  of  Its  contents  and  Innocmt  of  any  In- 
taitkm  to  deceive  or  defraud,  or  to  conceal 
the  value  of  the  goods,  that  the  carrier  would 
be  liable  when  It  would  not  be  If  the  goods 
were  8hiK>ed  by  the  owner  or  a  peracm  wbo 
did  know  the  nature  and  value  (tf  the  con- 
tents. We  think  this  pn^MslHon  too  plain  to 
need  further  elaboration.  So  that  If  Uie 
shipper  was  under  any  duty  to  infonn  the 
agent  of  the  carrier  that  there  was  mon^ 
In  the  trunk,  and  did  not  Impart  this  inform 
matlon  to  the  agoit  hla  failure  to  do  so  must 
defeat  the  rlfi^t  of  Mrs.  Hall  to  recover,  on^ 
less  It  Is  saved  1^  the  fact  that  the  money 
was  taku  by  an  agent  of  the  carrl».  It  Is 
well  settled  that  If  the  ablpper  for  the  pur- 


pose of  (d>tainlng  a  lower  rate,  or  Indeed  for 
any  other  reason,  gives  false  or  mlsleadhig 
informatlQa  to  the  carrier  as  to  the  contents 
or  value  of  a  package,  or  attempts  by  eva- 
sion or  concealment  to  deceive  the  carrier  as 
to  the  value  or  description  of  the  articles 
it  contains,  be  cannot  recover  the  value  of 
the  goods  or  property  contained  In  the  ship- 
ment that  he  failed  upon  inquiry  to  fumleli 
Information  concerning,  or  the  value  of 
which  he  purposely  concealed.  If  the  appear- 
ance of  the  package  was  not  sufficient  to  put 
the  carrier  on  notice  as  to  Its  contents.  This 
reasonable  rule,  Introduced  and  established 
to  enable  the  carrier  of  goods  to  exercise  a 
degree  of  care  commensurate  with  the  value 
of  the  property,  and  to  prevent  Impoeltion  be- 
ing practiced  upon  it  by  the  shipper  in  ob- 
taining a  lower  rate  than  would  be  charged  If 
the  real  value  of  the  articles  shipped  were 
known.  Is  everywhere  recognized.  Hum- 
phreys V.  Perry,  148  U.  S.  627,  13  Sup.  Ct 
711,  37  Jj.  Ed.  587;  Shadit  v.  Illinois  Cen- 
tral R.  C,  94  Tenn.  658,  30  S.  W.  742,  28  L. 
R.  A.  176;  Hutchinson  on  Carriers,  {  332  ;  5 
Am.  &  Eng.  Ency.  of  Law,  345,  371 ;  Bottum 
V.  Charleston  A  W.  R.  Co.,  72  8.  C.  375,  A 
S.  E.  985,  2  Ii.  R.  A.  (N.  S.)  773.  110  Am,  St 
Rep.  610,  5  Am.  &  Eng.  Ana  Oas.  118;  6 
eye.  380;  Story  on  Bailments.  |  5G5. 

If,  therefore,  the  agent  of  the  carrier  had 
made  Inquiry  of  the  shipper,  and  bad  been 
Informed  that  the  trunk  did  not  contain  mon- 
ey, or  if  there  had  been  any  Intentional  con- 
cealment or  fraud  practiced  by  the  shipper 
for  the  purpose  of  deceiving  or  misleading 
the  carrier- as  to  the  value  of  the  goods,  there 
would  be  no  difficulty  in  determining  that 
the  carrier  was  not  liable.  But  to  the  ab- 
soice  of  evidence  of  this  character,  the  case 
comes  down  to  the  narrow  question  whetha 
or  not  the  tollure  of  the  consignor  to  notify 
the  carrier  that  the  trunk  contained  mon^ 
relieves  the  carrier  from  liability.  It  maj  be 
conceded  tiiat  the  general  rule  Is  that  the 
carrier  will  be  liable  unless  some  false  rcfire- 
sentation  or  Btotemmt  either  Tolontaiilr  or 
In  answer  to  Inquiries.'  la  made  as  to  the 
value  of  the  goods,  or  there  is  an  Intentfraia] 
and  fraudulent  coocealmoit  of  their  valoe. 
But  this  rule  should  not  to  ttAToeaa  be  ap- 
plied when  the  outward  appearance  of  the 
artide  tiered  tor  ah^ment  la  nuih  tbxt  a 
person  of  ordinary  pmdencft  would  not  as- 
sume or  suspect  that  It  contained  money. 
The  appearance  of  the  trunk  did  not  Its^ 
fumlsb  any  informatloii  or  notice  that  It 
contained  money,  and  It  Is  not  tessouaUe 
to  assume  that  the  agent—- soppostog  blm  to 
be  a  man  of  ordinary  pmdeuce-^wonld  ms- 
pect  Uiat  ito  contento  were  aOur  tliaii  ar- 
ticles of  wearing  apparel,  household  goods, 
and  the  like  such,  as  are  usually  jdaced  In 
trunks  for  AUpmoit  Clearly  he  eoold  not 
anticipate  that  tbm  was  In  the  tnmk  a 
large  amount  of  mon^.  Hie  trunk  was  dilp- 
ped  by  freight — a  most  unusual  method  of 
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^ll^lDg  a  padcage  contaliili^  a  large  amount 
of  money.  Under  these  drcumatances,  we 
are  of  the  opinion  that  the  shipper  should 
bare  notified  the  agent  that  the  tnink  coa- 
talned  money,  and  that  It  waa  not  necesaaty 
that  the  agent  should  have  made  any  Inqnlry, 
or  that  there  should  have  been  any  fraudu- 
lent or  lnteati<mal  concealment  hy  tiie  ship- 
per. As  aptly  said  in  Hutchinson  on  Carriers, 
I  S30:  "Fraud  may  be  as  effectually  prac- 
ticed upon  the  carrier  by  silence  as  by  a  posl- 
tlre  and  express  mlsrepresoitatliHi.  Tben^- 
lect  or  failure  to  disclose  the  real  value  of  a 
pa(Aag^  and  the  nature  of  its  contents.  If 
there  be  anything  in  Its  form,  dimenslODB,  or 
other  outward  appearance  which  Is  calculat- 
ed to  throw  Qie  carriOT  off  his  guard,  wheth- 
er 80  designed  or  not,  will  be  conduct  amount- 
ing to  a  ftaud  upon  Mm.  The  Intention  to 
Impose  upon  him  Is  not  materlaL  It  is 
enough  If  audi  is  the  practical  effect  of  the 
conduct  of  the  shippn,  as,  If  a  box  or  pack- 
age, whether  desU^edJy  or  no^  is  so  dis- 
guised as  to  cause  It  to  resemble  uidi  a  box 
or  package  as  usually  contains  articles  of 
little  or  BO  value,  whereto  the  carrier  Is  mis- 
led. For  by  such  deception  the  carrier  la 
thrown  off  his  guard  and  neglects  to  give  the 
padcage  the  care  and  attention  whldi  he 
would  have  givm  it  had  he  known  its  actual 
value.*'  No  good  reason  can  be  assigned 
why  the  agent  should  have  made  any  in- 
quiry as  to  the  oonteuts  of  the  trunk.  It  was 
In  good  conditltm  for  shipment  and  he  had 
the  right  to  betiere  that  it  contained  sndi  ar- 
ticles as  are  usually  carried  in  trunks.  It 
cannot  be  doubted  that,  if  the  agent  had 
known  that  there  was  $687  In  money  in  the 
trunk,  he  would,  If  it  had  been  accepted  for 
shipment  by  freight,  have  exercised  unusual 
care  for  its  protection  from  loss^  and  diarged 
a  much  higher  rate  than  was  chafed  for  its 
transportation,  or  would  hare  dedlned  to 
accept  it  for  shipment  by  freight  as  we  think 
he  might  saf^  have  dona  In  the  absence  of 
evidence  to  the  contrary,  the  carriage  of 
mon^  is,  strictly  speakloc,  not  In  the  line  of 
the  daty  of  a  carrier  who  holds  himself  out 
only  as  a  carrier  of  goods,  wares,  and  mer- 
chandise. 

Lee  T.  Burgees  and  Graham,  9  Bush,  652, 
-was  an  action  to  recover  from  a  common  car- 
rier the  value  of  money  received  by  It  for 
shipment  and  lost  In  considering  the  case 
the  court  said:  "It  Is  not  pretended  In  this 
case  tbat  the  carrying  of  money  Is  within  the 
ordinary  and  usual  business  of  a  steamboat 
and  therefore  It  will  not  do  to  say  that  be- 
cause goods,  wares,  merchandise,  and  pas- 
sengers are  carried  on  this  boat  therefore  the 
owners  are  common  carriers  of  gold  or  bank 
bUla.  We  do  not  Intend  to  say  that  one  may 
not  be  a  common  carrier  of  money  or  bank 
bills.  This  liability  may  be  assumed  with  ref- 
erence to  money  as  well  as  ordinary  freight ; 
but  where  such  a  liability  is  sought  to  be 
established.  It  must  be  shown  that  the  par- 


ty charged  is  a  common  carrier  of  bank  bills, 
where  the  carrying  of  such  packages  Is  not 
within  the  ordinary  business  In  which  the 
carrier  la  engaged.  Suppose  the  clerk  of  this 
boat  had  refused  to  accept  the  package  for 
delivery  upon  the  appellee's  tendering  com- 
pensation, could  the  company  or  the  owners 
have  beoi  made  liable  by  reason  of  such  re- 
fusal? We  think  not  aud  for  the  reason  that 
It  was  not  within  their  employment"  1o 
the  same  effect  Is  Knox  v.  Rives,  14  Ala. 
249,  48  Am,  Dec.  97;  Pflster  v.  Central  Pa- 
cific R.  Co.,  70  Cal.  169.  11  Pae.  686,  69  Am. 
Rep.  404.  In  line  with  these  cases,  It  la  gen- 
erally ruled  that  a  common  carrier  of  pas- 
sengers tbat  permits  them  to  carry  personal 
baggage  Is  not  liable  for  the  loss  of  an  un- 
usual amount  of  money  carried  In  a  trunk  or 
package  as  baggage,  or  for  more  than  might 
be  needed  to  defray  the  usual  personal  and 
traveling  expenses  of  the  passengers.  Hutch- 
Ings  V.  Western  &  Atlantic  B.  Co.,  25  Ga.  61, 
71  Am.  Dec.  156;  Jordan  v.  Falls  River  R. 
Co.,  5  Gush.  (Mass.)  69,  01  Am.  Dec  44; 
Hawkins  v.  Hoffman,  6  Hill  (N.  Y.)  586,  41 
Am.  Dec  767;  Orange  County  Bank  v. 
Brown,  9  Wend.  (N.  T.)  85,  24  Am.  Dec.  129 ; 
Illinois  Central  R,  Co.  v.  Matthews,  114  Ky. 
973,  72  S.  W.  302.  24  Ky.  Law  Rep,  1766,  6 
L.  R.  A.  846,  102  Am.  St.  Rep.  316.  We 
might  further  add  tbat  in  these  days  there 
would  be  little  reason  for  holding  that  a  rail- 
way common  carrier  should  be  required  to 
accept  money  to  be  shipped  as  freight  be- 
cause there  is  (derated  in  connection  with 
almost  every  such  carrier  in  the  country  ex- 
press companies  who  make  a  spedalty  (tf  car- 
rying mon^  and  otber  valuable  and  small 
padEages.  But,  whether  or  not  It  Is  the  duty 
ct  a  railway  carrier  to  acc^t  money  to  be 
shipped  as  freight  we  are  clearly  of  the 
opinion  that  It  should  not  be  required  to  do 
so  unless  it  Is  first  notified  of  the  Talue  of 
the  money  purposed  to  be  shipped,  so  th&t 
It  may  charge  a  rate  suflldent  to  justify  It 
in  taking  that  degree  of  can  usually  observ- 
ed in  the  transportation  of  money,  and  that 
it  will  not  be  liable  without  notice  for  the 
loss  of  money  shli^>ed  by  it  as  freight  We 
do  not  of  course,  mean  to  hold  that  It  Is  the 
duty  of  the  shipper  In  every  case  to  inform 
the  agent,  unless  inquiry  Is  made,  as  to  the 
contents  or  value  of  the  articles  shipped. 
This  Is  only  necessary  when  Its  contents  are 
altogether  different  from  what  one  would  as- 
sume were  contained  In  such  a  package,  as 
where  money  or  valuable  jewelry  or  the  like 
is  put  in  a  trunk  or  box.  If  the  package  pre- 
sented for  shipment  contains  the  kind  of 
goods  that  are  generally  or  usually  sent  In 
such  packages,  or  that  a  person  of  ordinary 
judgment  and  prudence  might  assume  would 
be  shipped  In  them,  the  carrier  will  be  liable 
for  the  value  of  the  contents  no  matter  what 
they  are,  unless  false  or  misleading  state- 
ments as  to  the  contents  are  made  by  the 
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ablpper,  either  roluntarily  or  In  response  to 
InqDlrlefl,  or  he  fraudulently  or  intttitionallr 
conceals  the  true  value  or  diaracter  of  ttie 
goods  for  the  purpose  of  obtaining  a  lower 
rate. 

In  reaching  this  conchulcm,  m  hare  not 
overlooked  the  fact  that  the  Constltation  de- 
dares  that  Uie  common-law  Ilabllllr  of  a 
carrier  shall  not  be  limited.  We  have  no  In* 
tentlon  of  doing  this,  but  we  have  fbund  no 
authority  holding  that  at  common  law,  In 
the  absence  of  notice,  a  carrier  would  be  held 
responsible  for  the  value  of  money  ■  hipped 
In  a  package  the  appearance  of  which  did 
not  Indicate  or  give  any  notice  that  It  con- 
tained money.  The  common-law  rule  does 
not  authorize  either  actual  or  constmctlTe 
fraud  to  be  practiced  upon  the  carrier,  or 
impose  upon  it  liability  greater  than  it  had 
reason  or  right  to  assume  it  was  undertaking 
when  it  accepted  the  rtdpmoit.  Hutdilnson 
on  Carriers,  i  329. 

Bat  the  point  is  further  made  that,  al- 
though the  reasons  stated  are  sound  and 
would  be  applicable  if  the  trunk  had  been 
lost  by  negllg«ice  or  the  money  stolen  by  a 
stranger,  as  It  was  taken  by  an  agent  of  the 
carrier.  It  cannot  claim  exempti<ND.  The  ar- 
gument in  support  of  this  proposition  is  tliat 
the  agent  represented  the  carrier  and  in  the 
eye  of  the  law  was  the  carrier,  and  hence  as 
the  money  was  taken  by  the  agent  to  whose 
care  the  goods  were  committed.  It  cannot  ex- 
cuse itself  on  the  ground  that  it  had  no  no- 
tice of  the  contents  of  the  trunk,  as  it  did 
have  such  notice  when  the  money  was  tak- 
en, and  must  be  held  liable  for  its  own  In- 
dlTidual  wrong.  If  the  carrier  or  its  agent 
into  whose  custody  the  trunk  came  did  not 
hare  notice  of  the  fact  tbat  it  contained 
money,  the  carrier  will  not  be  liable.  But 
here  the  agent  of  the  carrier  in  whose  im- 
mediate care  the  trunk  was  placed  did  bare 
notice  that  there  was  money  In  the  trunk, 
and  after  such  notice  did  abstract  it  We 
therefore  think  tbat  the  commission  of  the 
theft  by  Its  agent  is  sufficient  to  bold  the 
carrier,  although  it  would  not  have  been  lia- 
ble If  the  mon^  had  been  taken  by  a  stran- 
ger or  had  been  lost  by  Its  n^llg^ce  or  oth- 
er cause.  When  the  agsat  took  the  money* 
it  was  the  carrier  Itself  taking  it  When  the 
agent  discovered  that  ttiere  was  m<»i^  in 
the  trunk,  it  was  his  duty  to  have  protected 
It,  or  at  least  to  have  exercised  care  to  do  sa 

Nor  can  his  wrongdoing  he  excused  upon 
the  ground  that  the  Shipper  himself  was 
guilty  of  the  first  wnmg.  Whatever  wrong 
the  shipper  is  chargeable  with  cannot  save 
the  carrier  frmn  the  tort  of  Ita  own  agoit 
after  he  had  notice  ct  the  fact  that  there 
was  money  in  the  trunk.  It  is  upon  tills 
ground  alone  that  we  hold  the  carrlw  liable. 

Wherefore  the  Judgment  of  the  lower  court 
Is  affirmed. 


NBW  YORK  LIFE  INS.  00.  ▼.  DVANS. 

<Court  of  Appeals  of  Kentucky.   Jan.  26,  1910.y 

1.  INSUBAKCE  (S  372*)  — Lapse  or  Polict  — 
Waives  bt  Ihsdbei. 

A  provUon  in  a  life  policy  and  Id  a  premi- 
nm  note  that  the  policy  shall  lapse  by  failure 
of  Insured  to  pay  the  note,  being  wholly  for  the 
Insurer's  benefit,  is  one  which  it  may  waive,  and 
such  waiver  may  be  express  or  implied. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  S  Ml;  Dec.  Dig.  |  872.*3 

2.  INSUBANCB  (I  392*)  —  EiAPBB  OF  POLICT  — 

Waiver  or  Provision  bt  iNsnxxa. 

The  acceptance  by  an  insurer  of  a  premiuia 
note  is  a  waiver  of  the  p6llcy  provision  for  c&nh 

Kyment  of  the  pBrtleuIar  pnialum  in  advance, 
t  such  waiver  is  only  for  the  time  for  which 
the  note  is  to  ran,  and.  if  the  note  provides  for 
forfeiture  of  the  policy  it  not  paid  at  maturity, 
it  is  treated  substantially  as  the  same  pro- 
vision Id  the  policy  is. 

[Ed.  Note.-'For  other  cases,  see  Insonmce, 
Cent.  Dis.  §  1056 ;  Dec.  Dig.  |  392.*] 

3.  iKBtJBANCK  (S  S92*)— LaP8>— WAIVEB. 

If  an  insurer,  after  a  policy  has  lapsed, 
retains  the  unpaid  premium  note  merely  as  evi- 
deDce  that  it  has  been  canceled  and  acts  consist- 
ently with  its  claim  of  forfeiture,  it  does  not 
waive  the  forfeiture ;  bat  if  it  retains  the  note 
as  evidence  of  indebtedness  to  it,  or  asserts  It 
as  a  debt  against  insured,  the  forfeiture  is 
deemed  to  have  l>een  waived. 

[Ed.  Note.— For  other  cases,  see  Inenrance. 
Cent  Dig.  1 1069;  Dec  Dig.  }  892.*] 

4.  USUBT  (I  18*)  —  PBRALTfES  AWD  FORFEI- 

TUBB8— Loan  on  iNSUBAnoE  Polict. 

An  agreement  for  a  loan  from  an  insurance 
company  on  a  policy,  providing  that,  in  default 
of  pu^ment  on  the  interest  for  a  month  after 
due,  the  company  could  cancel  ttie  policy  for  tbe 
customary  cash  surrender  value  after  deducting 
the  loan  and  accrued  interest,  being  a  stipulation 
for  forfeiting  a  substantial  benefit  under  the 
policy,  was  In  the  oatare  of  a  usurious  extortion, 
and  void  as  against  the  statutes. 

[Ed.  Note.— For  other  eases,  see  Usnrr.  Cent. 
Dig.  S  31 ;  Dec.  Dig.  |  la*] 

5.  iNSUBAlfCB  (I  6W*)— FOBFEITCBE  Ot  POL- 

icT— Evidence. 

Evidence  held  to  show  that  an  insuranfe 
company  had  not  elected  to  treat  a  life  policy 
as  lapsed  for  failure  to  pay  a  premlnm  note 
when  due,  but  was  holding  It  in  abeyance,  de- 
ferring final  action  until  ft  had  exhausted  the 
chance  of  having  insured  continue  1^  when  the 
note  was  paid. 

[Ed.  Note. — For  other  cases,  see  Insnrance. 
Cent.  Dig.  I  1716;  Dec.  Dig.  S  665.*] 

Appeal  from  (Mrcuit  Court,  Hickman  Coun- 
ty. 

"To  be  officially  reported." 

Action  by  Tennle  Evans  against  the  New 
York  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded  for  new  trial. 

J.  H.  Mcintosh,  Wm.  Marshall  Bullitt. 
Keith  U  BnUitt.  and  Bullitt  &  BulUtt,  for 
appellant  Rohhlns  &  Thomas;  Joe  W.  Bact- 
nett.  B.  L.  Evans,  and  B.  O.  Bobbing  for  ap- 
pellee. 

O'REAB,  J.  Appellant  iBsned  to  Dlllard 
M.  Evans  a  life  policy  on  April  20.  1888,  for 
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92,000,  which  was  payable  to  appellee,  the 
^ife  of  the  Insured.  The  annual  premlnm 
-was  ¥64.80.  The  premiams  were  all  paid, 
down  to  the  one  dae  April  20,  1901  The  lat- 
ter wag  not  then  paid.  On  May  15, 1902,  the. 
insured  borrowed  from  the  company  f300  on 
this  policy,  secured  by  a  pledge  ot  the  policy, 
rrhe  loan  agreement  provided  that  the  loan 
was  In  no  Instance  to  be  extended  beyond  the 
daratioQ  of  the  policy.  The  premium  doe 
April  20,  1904,  not  having  been  paid,  the 
policy  was,  by  Its  terms,  eabject  to  lapse. 

A  condition  of  the  policy  reads:   "If  the 
premiums  are  not  paid  as  hereinafter  pro- 
Tided,  on  or  before  the  days  when  due,  then 
this  policy  flhall  become  void,  and  all  pay- 
ments prerlooBly  made  shall  be  forfeited  to 
the  company,  except  that  (as  provided  by  the 
act  of  May  21,  1879,  chap.  347,  Laws  of  the 
State  of  New  York),  If  this  policy,  after  be- 
ing In  force  three  full  years,  shall  lapse  or 
become  forfeited  for  the  nonpayment  of  any 
premium,  a  paid-up  policy  will  be  Issued,  on 
demand  within  six  months  after  such  lapse 
with  eurrender  of  this  policy,  under  the  same 
conditions  as  this  policy,  exc^  as  to  pay- 
moits  of  premiums,  but  without  parttdpatlon 
In  profits,  for  such  an  amount  as  the  net  re- 
serve on  this  poUcy  at  the  time  of  lapse,  com- 
puted by  the  American  table  of  Mortality 
and  Interest  at  four  and  one-half  per  cent, 
after  deducting  all  Indebtedness  to  the  com- 
pany, will  purchase  as  a  single  premium  at 
the  ptesont  published  rates  of  the  company, 
at  the  age  of  the  Insured  at  the  time  of  lapsa" 
On  June  11,  1904,  the  Insured  applied  for 
reinstatementv  furnishing  a  medical  certifi- 
cate of  his  health.  He  then  paid  in  cash  915, 
one  year's  Interest  in  advance  on  the  $300 
note  above  named,  $14.80,  and  20  cents  (the 
latter  as  Interest)  to  be  applied  on  the  pre- 
mlnm then  due,  and  executed  the  following 
"Mue  note":   "Pol.  280131.   April  20,  1904. 
Without  grace,  six  months  after  date  I  prom- 
ise to  pay  to  the  order  of  the  New  Torfc  Life 
Insurance  Co.,  forty  dollars,  at  Bank  of  Com- 
merce, LoolBvllle,  Ky.,  value  received,  with 
interest  at  the  rate  of  6  per  cent,  per  annum. 
This  note  Is  given  tn  part  payment  of  the 
premium  due  4/20/04  on  fbe  above  policy, 
with  the  understanding  that  all  claims  to 
further  insurance,  and  all  benefits  what- 
ever, which  full  payment  In  cash  of  said  pre- 
mium would  have  secured,  shall  become  Im- 
mediately void  and  be  forfeited  to  the  New 
York  Life  Insurance  Co.,  if  this  note  is  not 
paid  at  maturity,  except  as  otherwise  provid- 
ed In  the  policy  Itself.    $40.00.   DUlard  M. 
Evans,  Milbum,  Ky.   Tennle  Evans,  Mllbum, 
Ky." 

This  note  was  not  paid  at  maturity.  Con- 
siderable correspondence  ensued,  the  com- 
pany urging  the  insured  to  "reinstate"  his 
policy.  He  was  advised  in  the  first  of  the 
letters  dated  October  26. 1904,  that  "the  above 
policy  lapsed  for  the  nonpayment  of  the 
April,  19(>4,  premium  on  account  of  the  note 


of  $40.00  due  October  20,  1904."  The  detaU 
of  tbfflse  communications,  and  of  the  transac- 
tion of  June  11,  1904,  will  be  taken  up  later 
on  in  the  opinion.  On  January  17,  1905,  the 
Insured  sustained  a  severe  Injury.  On  the 
18th  of  January,  1905,  be  sent  the  company  a 
draft  on  a  New  York  bank  for  $40.  He  died 
on  January  20,  1905.  The  bank  collected  the 
draft,  but  referred  the  matter  of  reinstate- 
ment to  Its  Louisville  agency,  as  the  insured 
did  not  accompany  the  kiraft  with  a  certifi- 
cate of  health.  The  company  had  not  then 
learned  of  the  death  or  of  the  Injury  to  the 
insured.  It  declined  to  pay  the  policy.  This 
suit  was  brought  by  the  beneficiary  to  recov- 
er the  face  of  the  policy  less  the  loan  of  $800. 
The  company  denied  liability,  on  account  of 
the  nonpayment  of  the  note  named,  except 
that  it  admitted  that  an  October  20,  1004, 
when  the  policy  lapsed,  as  it  claims,  the  net 
value  of  the  reserve  of  the  policy,  after  de- 
ducting Indebtedness,  wonld  buy,  at  the  com- 
pany's published  single  rate  for  one  of  the 
then  age  of  the  insured,  a  policy  of  paid-up 
Insurance  of  $185,  which  was  tendered  in 
court,  but  was  declined.  Two  Issues  were 
made  by  the  pleadings:  One,  that  the  com- 
pany had  waived  its  rights  to  declare  the 
policy  forfeited  upon  the  nonpayment  of  the 
note  given  for  the  premium.  The  other  that 
there  was  snffldent  surplus  due  the  insured 
on  the  policy  to  have  paid  off  the  $40  not& 
However,  the  court  Instructed  the  jury  up- 
on a  different  issue— one  not  presented  in 
the  case.  The  verdict  was  for  the  plaintiff. 
Appellant  contends  that  it  was  entitled  to  a 
peronptory  instruction,  upon  the  evidences 
and  issues,  to  find  tor  it  This  Is  the  princi- 
pal point  urged  tor  reversal. 

Whether  appellant  was  entitled  to  a  non- 
snlt  verdict  d^>ends  on  whether  tliere  was  a 
total  talhire  of  proof  on  behalf  of  the  plain- 
tiff below  on  eUther  of  the  issues  presented. 
It  iB  tme  that  the  policy  as  well  as  the  pre- 
mium note  each  provides  that  the  policy  shall 
lapse  by  the  fact  of  the  foilnre  of  the  Insur- 
ed to  pay  the  note  But  It  Is  also  true  that 
that  provision  Is  one  wholly  for  the  com- 
pany's benefit,  and  one  wbldi  it  therefore 
may  waive.  The  waiver  may  be  express,  or 
It  may  be  by  such  conduct  as  evinces  the 
purpose  of  the  company  not  to  enforce  it  It 
does  not  necessarily  include  the  elements  of 
estoppel.  It  la  enough  if  the  company  actual- 
ly elects  not  to  enforce  the  provisions  of  for- 
feiture, or  even  fails  to  do  so  before  the  policy 
contract  becomes  a  claim  upon  the  death  of 
the  insured.  The  policy  provides  for  an  auto- 
matic forfeiture.  If  the  conditions  were  such 
that  there  then  remained  nothing  to  be  done 
by  the  company  to  consummate  the  forfeiture. 
It  would  operate  of  Its  own  force.  But  we 
will  see  that  such  was  not  the  case  here. 

A  number  of  cases  have  come  before  this 
court  Involving  forfeiture  features  of  Insur- 
ance policies  similar  In  many  respects  to  this 
one.    In  those  cases,  as  here,  the  Insured 
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had  executed  premlnm  notes,  in  lieu  of  pay- 
ing the  premiums  In  casb.  The  standard  form 
of  life  policies  provides  for  tlie  payment  of 
premlnms  in  cash  in  advance  as  condition 
precedent  to  the  continuation  of  the  con- 
tract. Yet  in  each  instance  notes,  condition- 
ed as  the  one  at  bar,  bad  been  accepted  by 
the  insurers  in  lieu  of  the  casb  payments. 
It  was  once  thought,  and  sometimes  held, 
that  the  notes  did  not  waive  the  stipulation 
for  casb  payment — that  tbe  insured  carried 
the  risk  of  dying  uninsured  until  the  premi- 
um note  was  paid  In  casb.  That  view  was 
early  abandoned.  It  Is  now  universally  held 
that  the  acceptance  by  tbe  Insurer  of  the 
note  Is  a  waiver  of  the  policy  provision  for 
cash  payment  of  tbe  particular  premium  in 
advance.  But  it  is  waived  only  for  tbe  time 
for  which  tbe  note  Is  to  run,  and,  if  the 
note  contains  a  provision  of  forfeiture  of 
the  policy  if  not  paid  at  maturity,  It  Is  treat- 
ed substantially  as  the  same  provision  In  tbe 
policy  Is.  Consequently  that  provision  of 
forfeiture  may  be  waived  by  the  insurer, 
upon  the  same  principle  that  the  policy  pro- 
vision may  be  waived.  So  it  has  been  held 
that  if  the  note  Is  not  paid  at  maturity,  and 
If  the  Insurer  intends  to  and  does  thereupon 
treat  the  policy  as  void  for  that  nonpayment, 
the  forfeiture  will  be  enforced.  St  Louis  Mu- 
tual Ins.  Co.  v.  Orlgsby,  10Bush,310;  John- 
son V.  Southern  Mutual  Life  Ins.  Co.,  79  Ky. 
403;  Fidelity  Mutual  Ins.  Co.  v.  Price,  117  Ky. 
25,  77  S.  W.  384, 25  Ky.  Law  Rep.  1150 ;  More- 
land  V.  Union  Central  Life  Ins.  Co.,  104  Ky. 
129.  46  S.  W.  51G,  20  Ky.  Law  Rep.  432;  Union 
Central  Life  Ins.  Co.  v.  Duvall,  46  S.  W.  618, 
20  Ey.  Law  Rep.  441 ;  Manhattan  Life  Ins. 
Ca  V,  Myers,  109  Ky.  372,  59  S.  W.  30,  22 
Ky.  Law  Bep.  875;  N.  Y.  Life  Ins.  Co.  v. 
Warren  Deposit  Bank,  75  S.  W.  234,  25  Ky. 
Law  Bep.  325;  Franklin  Mutual  Life  Ins. 
Co.  V.  McAfee,  90  S.  W.  216,  28  Ky.  Law 
Bep.  676.  Where  the  tnsurer,  after  the  pol- 
icy bad  lapsed,  retained  the  note  merely  as 
evidence  of  the  fact  that  It  had  been  can- 
celed, and  acted  consistently  with  Its  claim 
of  forfeiture,  It  Is  held  not  to  be  a  waiver  of 
tbe  forfeiture.  Moreland  v.  Union  Central, 
supra;  Union  Central  v.  Duvall,  supra.  If, 
however,  the  insurer  retains  the  note  as  evi- 
dence of  indebtedness  to  it,  or  asserts  it  as 
a  debt  against  the  Insured  (which  is  the 
same  thing),  the  forfeiture  Is  deemed  to  have 
been  waived.  Tbe  reason  is,  the  note  Is  con- 
sideration for  tbe  carrying  of  the  policy  for 
the  full  term  it  represents,  say  one  year.  If 
the  insurer  asserts  it  as  a  debt  owing  It, 
then  it  must  concede  the  equivalent,  which 
Is  its  liability  upon  the  policy  for  tbe  period 
represented  by  the  premium  note.  The  com- 
pany will  not  be  heard  to  say  that  the  in- 
sured owes  It  for  Insuring  him  for  one  year, 
yet  deny  that  he  la  insured.  Other  conduct 
of  the  Insurer  denoting  ita  election  to  con- 
sider the  Insurance  as  still  In  force  may  also 
<»perate  to  waive  the  forfeiture.  Tbe  courts 
are  aiext  to  seize  upon  such  drcnmstances 


and  conduct  to  relieve  from  forfeiture ;  for- 
feitures being  abhorrent  to  the  law.  They 
have  beea  tolera^  in  insurance  more  than 
in  any  other  character  of  transaction,  be- 
cause of  the  supposed  necessity  of  prompt 
payment  by  the  insured  In  order  to  enable 
tbe  Insurer  to  keep  its  obligations  to  its  oth- 
er policy  members.  But  as  it  is  being  better 
understood  now  that  the  insured,  tittex  they 
have  paid  a  few  premiums,  have  established 
a  fund,  called  the  "reserve  of  the  policy," 
with  which  to  pay  the  liability  of  each  pol- 
icy when  it  matures,  insuring  tbemstives 
with  their  own  means,  as  it  were,  there  la 
less  reason  for  the  exception  In  favor  of 
life  Insurance  contracts,  as  compared  with 
other  contracts,  than  formerly  appeared.  By 
virtue  of  legislation,  and  under  strera  of 
comi>etition  from  those  Jurisdictions  where 
the  legislation  exists,  prohibiting  the  for- 
feitures of  policies,  after  a  given  number  of 
premiums  have  been  paid,  but  Instead,  re- 
quiring or  providing  for  the  issue  of  paid-up 
policies,  or  for  extended  Insiu-auce  that  the 
value  of  the  reserve  of  that  policy  will  buy 
at  single  premium  rates,  the  old-fasbioned 
forfeiture  clauses  are  now  about  obsolete. 
In  truth,  in  this  policy,  as  we  have  seen  in 
the  clause  quoted  above,  there  is  not  a  for- 
feiture at  all,  but  a  conversion  of  tbe  policy, 
automatically,  from  one  class  to  another — 
from  a  twenty-year  life  for  $2,000  to  a  paid- 
up  limited.  The  provision  as  to  "forfeiture" 
is  a  misnomer,  so  far  as  that  word  Is  gen- 
erally and  properly  used  in  law.  Formerly, 
the  insurer  was  benefited,  after  a  time.  In 
having  the  policy  forfeited.  Now  It  Is  not 
Rather  the  contrary.  Instead  of  the  policy's 
being  "forfeited,"  it  !s  now  usually  spoken 
of  as  "lapsed,"  which,  while  in  one  sense 
Synonymous  with  "forfeited,"  now  has  a 
somewhat  less  harsh  meaning;  Is  not  so 
complete;  Is,  instead  of  annihilation,  to  fall 
In  tbe  scale  of  value,  or  privilege.  This 
much  has  been  said,  in  order  to  better  apply 
tbe  facts  of  the  case  to  the  proposed  Instruc- 
tion for  a  nonsuit 

Tbe  company  retained  the  $40  note.  The 
note  is  filed  in  tbe  record  as  evidence,  mark- 
ed "canceled."  When  it  was  canceled  is  not 
clear  from  the  testimony.  It  is  once  Intimat- 
ed that  it  was  canceled  immediately  after 
Its  due  date,  and  when  it  was  returned  from 
the  Bank  of  Commerce,  unpaid.  But  this 
does  not  appear  very  clearly.  On  tbe  other 
hand,  tbe  correspondence  filed  shows  that  tbe 
company  still  entertained  the  hope  that  the 
Insured  would  continue  the  policy,  and  re- 
peatedly urged  bim  to  do  so.  That  waa  not 
necessarily  inconsistent  with  tbe  plea  that 
the  policy  bad  abated  by  reason  of  the  non- 
payment of  tbe  note.  But  the  company  had 
agreed  in  tbe  policy  that  if  It  lapsed  for  non- 
payment of  the  premium  It  would  then,  im- 
mediately upon  tbe  policy's  being  returned 
to  It  Willi  a  demand  to  Uiat  effect,  issue  a 
paid-up  policy.  In  this  Instance  then  waa 
not  occasion  to  return  the  policy  to  the  corn- 
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pray.  It  was  ftbeady  posseand  <tf  it,  1^ 
reutm  of  the  pledce  for  the  tSOO  loan  note. 
Nor  -via  tbe  demand  neceaaazy  to  have  en- 
abled the  company  to  cancai  the  oM  pcdlcy 
and  taane  the  pald-np  poUcy  In  ita  atead. 
Tbe  cnmumy  evidently  ao  understood  the 
contract;  for  It  wrote  ttie  Inaoied  In  more 
than  one  lettw,  "If  yon  luve  any  Intention 
vhatever  of  rebutattng  flie  above  policy, 
yon  ahonld  do  bo  aa  soon  as  possible,  aa  we 
axe  BotUted  by  the  company  fbat  nnleaa  tike 
policy  was  Immediately  relnatated  they  would 
settie  it  nndw  the  terma  of  the  loan  agree- 
mrat"  Tb»  loan  agreonent,  which  la  the 
blue  note  copied  above,  cont^na  no  atlpula- 
tion  aa  to  any  Mttlement  npon  nonpayment 
of  pxemimn,  except  tiiat  whidi  la  *^rovIded 
In  the  policy  itaelf."  That,  aa  we  have  aeen. 
la  tiie  laanance  oS  a  pald-np  Umited  policy. 
On  November  11,  1004,  the  vice  prealdent  of 
appellant  cmniMny  wrote  tbla  letter  to  the 
Lonlsvllle  Insnch  ofilce:  *'Be-poltcy  Na  280,- 
131.  Bvana.  Dear  Sir:  The  above  policy 
pledged  to  the  con^any  aa  secnrlty  for  a 
loan,  haa  lapaed  by  the  nonpayment  of  the 
premlnm  and  intraeat,  and  will  be  aettied  un- 
der tiie  terma  of  the  loan  agreement  unless 
reinstated  Immediately.  Please  inform  ns 
at  once  If  tbwe  la  any  chance  of  Meeting  re- 
inatatement"  This  answer  was  noted  on 
the  bottom  of  the  letter:  "Ben'l.  Dept  Hold 
open  as  l<Hig  as  poaalble,  aa  we  believe  Inaur- 
ed  will  relnatate.   Lon.  Br.  W." 

There  waa  a  loan  agreement  ezecnted  by 
tbe  Insnred  and  his  wife  to  tbe  company  In 
1902,  to  secnre  the  ¥800  loan  alluded  to.  It 
provided  for  the  payment  of  Interest  In  ad- 
vance at  the  rate  of  5  per  cent,  per  annum, 
and  nmtained  tbla  stipulation:  "Interest  Is 
luyable  In  advance,  but  in  case  said  loan 
la  repaid  or  said  policy  canceled  under  sec- 
tion 4,  Interest  will  be  diarged  to  the  date 
of  rei^yment  or  of  cancellation,  and  any  ex- 
ceas  will  be  refanded."  Section  4,  referred 
to,  provMea:  "That  In  the  event  of  default 
in  payment  of  raid  Interest,  or  of  any  pre- 
minma  on  raid  policy,  for  one  month  aftw 
they  Bhall  respectively  become  due,  raid  par* 
ty  of  tiie  flrat  part  (the  company  which  Is 
Irrevocably  hereto  appointed  tiie  attorney 
for  that  purpose,  la  hereto  authorized  at  Ita 
<^Uon  to  cancel  said  policy  and  Ita  aceumu- 
lations,  for  tbe  cuBtomary  cash  surrender 
value  "ttien  allowed  by  raid  party  of  the  first 
part  for  the  surrender  of  policies  of  this 
dan  •  •  •  afto-  deducting  aald  loan  and 
accrued  interest** 

The  policy  had  no  anrrender  caab  value  In- 
doraed  on  1^  available  aa  of  the  date  of  its 
lapea  Tb%  atipnlatlon  for  ftHrfelting  a  sub- 
stantial benefit  mnOxT  tbe  policy  aa  a  penalty 
for  tbe  ntmpayment  of  a  noto  ter  money 
loaned  waa  In  tiie  nature  of  a  usurious  ex- 
tortion, and  TfAd  aa  against  the  statatea.  y. 
Y.  Llto  Ins.  Go.  v.  Gurry  &  Bra,  lis  Ky. 
100,  72  S.  W.  78S,  24  sy.  Law  Bep.  1880,  61 


Ll  B.  A.  28B,  103  Am.  Bt  Bep.  297.  In  this 
loan  agreement  the  incorporation  of  that  ad- 
dltlODal  feature  a  burden  to  the  policy,  not 
In  the  original  policy,  waa  null  for  the  aame 
reaaon.  The  only  Involuntary  settiement 
which  waa  l^al  under  the  loan  agreement 
was  the  one  In  which  tbe  paid-up  policy  waa 
to  be  inued.  Aa  a  mattw  of  fact  tbe  com- 
pany did  neither,  nor  did  they  return  to  the 
Insored  the  excess  of  interest  paid  on  tbe 
$300  note;  all  showing  tbe  company  had  not 
elected  to  treat  tbe  policy  as  lapsed  for  tbe 
purpose  of  settiement  If  it  was  not  lapsed 
for  that  purpose,  then  It  was  not  lapsed  at 
all.  There  was  no  neutral  ground  of  nonlia- 
bility xxpon  the  policy  by  wbieb  tbe  company 
could  yet  retain  Its  policy  holder's  money, 
note,  policy,  and  all  intact  giving  up  noth- 
ing, committing  itself  to  nothing,  yet  hold- 
ing itself  so  that  it  could  in  case  of  eventu- 
alities take  either  bom  of  the  dilemma  ita 
then  Interest  might  prompt  Nor  was  tbe 
policy  marked  "lapsed."  We  are  convinced 
that  tbe  company's  attitude  was  that  of 
holding  tbe  policy  in  abeyance,  deferring 
final  SicUon,  until  it  bad  ezhanated  the 
chance  of  having  tbe  insured  continue  It 
To  lapse  tbe  policy,  tbe  matter  should  have 
been  cloaed,  tbe  rights  of  the  parties,  what- 
ever tbey  were,  then  ascertained  aud  adjust- 
ed. That  tbe  company  did  not  do;  Instead, 
it  held  the  whole  matter  open.  True,  It  ob- 
served In  its  letters  to  tbe  insured  that  the 
policy  had  "lapsed,"  and  urged  him  to  be- 
come "reinstated."  But  those  letters,  at 
best  were  but  attempted  recitals  of  what 
had  been  done,  and  expressions  of  hope  or 
advice  as  to  what  ought  to  be  done  by  the 
insured.  Writing  a  letter  that  a  policy  had 
lapsed,  when  it  bad  not  did  not  alter  Its 
status.  The  fact  was,  and  remained,  that 
the  policy  continued  precisely  aa  it  was  be- 
fore, no  Indorsement  no  entry,  no  step  to- 
ward aettlement  nothing  to  fix  a  changed 
relation  of  the  policy  holder  to  the  company. 
On  the  OMupany'e  showing  alone  it  failed  to 
abow  that  the  policy  had  lapsed. 

In  addition,  four  vrltoeasea  testified  Oat 
they  bad  seen  and  read  a  letter  from  the 
company  to  the  Inaored,  writtm  in  January, 
1905,  in  which  lie  waa  asked  to  pay  the  $40 
noto  past  due.  The  letter  waa  lost  The 
motion  for  a  peremptory  instruction  was 
then  pR^erly  overruled. 

What  occurred  after  tbe  insured  waa  in- 
jured haa  llttie  relevancy  to  the  laanra  to  be 
tried.  The  tbiea  paymwt  of  the  $40  noto 
would  not  alme  have  reinatated  Urn,  If  tiie 
policy  had  actually  been  canceled  larevloaaly. 
Still  the  fact  waa  relevant  as  tending  to 
show  how  the  insured  and  inanrn  Interlac- 
ed the  correqiondenoe,  and  the  concurrent 
transaction. 

Beveraed  and  remanded  for  a  new  trial 
und«ar  proceedings  consistent  brnwitiu 
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KASSyB  ADITB  t.  liOUISYILLE;  H.  &  ST. 

I*  RY.  CO.t 
(Court  of  Apiwals  of  Eentndqr.  Jan.  19, 1910.) 

BAII.BOADS  (S  274*)— INJUEICS  TO  PERSONS  jiT 

Station  s—NEOuoKncE. 

A  carrier  unloaded  a  wlieel,  and  placed  it 
Id  a  safe  position  on  the  depot  iilatform.  Dar- 
ine  the  day  Btrangers  changed  Ira  position,  and 
left  It  Btanding  p<Haed  in  a  dangeroaa  poaition. 
No  agent  of  the  carrier  observed  the  change. 
On  the  evening  of  the  same  day  a  child,  ac- 
companied his  father,  going  to  the  de^t  to 
look  for  freight,  touched  the  wheel,  and  it  fell 
■on  him,  killing  him.  Held,  that  the  carrier  was 
as  a  matter  ot  law  not  guilty  of  n^IIgence  de- 
feating a  recovery,  though  tne  father  was  free 
from  contributory  negligence. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Gent  Dig.  H  80S-&72;  Dec  Dig.  8  274.*] 

Appeal  from  Glrcalt  Court,  Breckenridge 
Goonty. 

"Not  to  be  offldaUy  reported." 

Action  by  Oordon  B.  Eaaey's  administra- 
tor against  the  Ijoaisrllle,  Henderson  A  St 
Lonls  Bailway  Company.  From  a  judgment 
for  defendant,  plaintiff  ai^ieals.  Affirmed. 

Mercer  &  Mercer,  for  appellant  Helm  & 

Helm,  for  appellee. 

BARKER,  J.  aordon  R.  Easey,  an  Infant 
child  about  two  years  old,  was  killed  on  the 
freight  platform  of  appellee's  station  at  Ek- 
ron,  Ky.,  by  a  heavy  iron  wheel  falling  upon 
and  crashing  him.  The  father  of  the  infant 
qnalifled  as  administrator  of  his  estate,  and 
Instituted  this  action  to  recover  damages  for 
his  death,  on  the  theory  that  the  injary  was 
caused  by  the  negligence  of  appellee's  agents 
and  servants  who  had  placed  the  wheel  npon 
the  platform. 

The  wheel  was  abont  8  feet  In  diameter, 
and  weighed  about  300  pounds.  It  bad  been 
received  as  freight  at  the  station  at  Ekron 
some  time  dnrlng  the  day  upon  which  the  ac- 
cident happened.  The  station  agent,  who 
received  the  wheel,  with  the  assistance  of 
two  other  men,  placed  it  in  an  upright  posi- 
tion about  22  inches  from  the  wall  of  the 
freightroom,  and  then  leaned  it  over  so  that 
the  top  rested  against  the  wall  of  the  freight- 
room,  and  the  bottom  rested  on  tbe  platform, 
as  said  b^ore,  at  a  point  about  22  inches 
from  the  wall.  Without  contradiction,  it  ap- 
pears from  tbe  evidence  that  the  wheel  stand- 
ing at  the  angle  thus  formed  was  in  such 
a  position  that  it  could  not  have  caused  any 
Injury  to  the  Infant  Afterwards,  and  wlth- 
oat  the  knowledge  or  consent  of  the  station 
agent,  two  men  In  no  wise  connected  with 
the  railroad  undertook  to  ascertain  whether 
or  not  they  conld  lift  the  wheel.  The  first  of 
these,  one  Bruner,  lifted  it  from  the  platform 
twice,  and  then  left  It  standing  upright.  The 
second  man  then  essayed  to  lift  It,  but  was 
unable  to  do  so,  and  merely  rolled  it  back* 
wards  and  forwards.  Tbe  result  of  all  this 
was  that  tbe  wheel  was  left  standing  In  an  up- 
right position,  and  on  a  platform  which  slant- 


ed from  the  wall  of  the  frelghtroom  towards 
the  railroad  trat^  Tbe  evidence  Is  not  dear 
as  to  how  long  the  wheel  stood  In  an  upright 
poaitlon,  bat  It  la  certain  that  tbe  plaintiff 
failed  to  show  that  anybody  connected  witb 
the  railway  knew  of  the  change  in  Its  poeitI<m 
from  the  angle  of  safety  at  which  It  had 
been  placed  by  the  raUway  employes.  In  the 
evening,  about  7  o'clock,  after  the  office  of 
the  railway  had  been  dosed,  the  father  of 
the  infant  who  lived  Just  opposite  the  sta- 
tion, and  who,  It  seems,  expected  to  receive 
by  frel^t  a  wheel  such  as  the  one  standii^; 
npon  the  platform,  observed  it  from  his  house 
across  the  street,  and,  thinking,  perhaps.  It 
was  the  wbed  he  was  expecting,  Parted 
across  the  street  to  more  careftiUy  Inspect  it 
While  on  his  way  he  met  his  wife  and  infant 
son,  and,  taking  up  the  child  In  his  arms,  in 
company  with  his  wife,  walked  over  to  the 
platform.  When  he  reached  the  platform, 
without  observing  the  dangerous  position  ot 
the  wheel,  he  placed  the  child  npon  tbe  plat- 
form, and  he  Immediately  ran  to  the  wheel 
In  childish  fashion  and  placed  his  hand  upon 
It,  with  the  result  that  the  wheel  fell  upon 
him,  crushing  him  to  death  almost  Instantly. 

After  the  evideni;e  was  In,  the  trial  court 
sustained  a  motion  for  a  peremptory  Instruc- 
tion to  the  Jury  to  And  a  verdict  In  favor  of 
the  defendant,  which  was  done.  Of  this  rul- 
ing the  appellant,  the  administrator  of  the 
Infant  now  complains. 

As  said  before,  the  employes  of  the  railway 
originally  placed  the  wheel  in  a  perfectly 
safe  position  so  far  as  the  Infant  was  con- 
cerned. Nobody  pretends  that  had  the  wheel 
remained  In  this  position,  the  Infant  could, 
or  would,  have  been  Injured  by  It  Nor  is  It 
contended  that  the  employes  of  tbe  railway 
knew  of  tbe  change  In  the  position  of  the 
wheel.  It  Is  true  that  tbe  station  agent  Ooi. 
passed  along  by  the  wheel  several  times  aft- 
er he  had  received  It  and  he  was  of  opinion 
that  had  the  wheel  been  standing  upright 
when  be  passed  he  would  have  noticed  it, 
and  be  therefore  argued  that  the  change  Id 
tbe  position  was  made  after  he  left  the  sta- 
tion. It  Is  not  shown  exactly  at  what  time 
Bruner  and  Dowell  moved  the  wheel  from 
the  position  In  which  the  employes  of  the 
railway  had  placed  it;  but  certahs  It  Is  that 
neither  Cox,  the  station  agent  nor  any  other 
employe,  if  there  was  another  there,  observ- 
ed the  change  that  had  been  made. 

We  think  this  case  is  governed  by  the 
well-settled  principle  enunciated  by  this  conrt 
In  Georgetown  Telephone  Co.  v.  McCuIlough's 
Adm'r,  118  Ky.  182,  26  Ky.  Law  Rep.  72,  80 
8.  W.  782.  Ill  Am.  St  Rep.  294.  In  tlutt 
case  It  appeared  that  the  Georgetown  Tele- 
phone Company  had  placed  a  quantity  of  dy- 
namite in  a  room  controlled  by  It  next  to  a 
room  where  Its  operators  worked.  Two  per- 
sons In  no  way  connected  with  the  telephone 
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-company,  wtthont  anUiort^  moreA  the  dyna- 
mite ftom  the  twm,  when  it  was,  out  Into 
the  hall,  which  was  common  to  the  ballding, 
«nd  there  placed  It  near  the  door  leading  to 
the  operatora*  room  of  a^Kllant,  where,  In 
«ome  manner  not  explained  in  the  record,  It 
was  exploded,  with  the  result  that  it  blew  in 
the  door  of  the  operation'  room  with  such 
force  tiiat  it  with  great  violence  stmck  and 
canied  the  death  ct  one  of  the  young  lady 
operators.  The  qtieitlon  whldi  arosB  In  that 
case  waa  whether  or  not  under  the  facts  as 
stated  the  company  was  liable;  and  it  was 
held,  after  a  rerlew  of  the  authmttlea,  that 
the  telephone  company  was  not  llahleiiecanse 
tike  remoral  of  the  dynamite  to  the  place  at 
which  It  was  eiploded  was  the  unauthorised 
act  of  persona  not  connected  with  the  oorpo* 
ration. .  The  principle  there  settled  Is  identl. 
cal  with  that  in  the  case  at  bar.  Here  the 
company  placed  the  wheel  in  a  perfecUy  safe 
potitlott.  Unauthorised  persons  changed  Its 
posltitni,  and  left  it  standing  so  poised  that 
the  touch  of  the  infant  waa  sufficient  to 
throw  It  OTOr  on  him.  Certainly  the  appellee 
Is  not  responsible  for  this  act  on  the  part  of 
wrongdoers  who,  without  aathorlty,  meddled 
with  the  wheel. 

We  do  not  think  the  father  was  guilty  of 
coDtrlbatory  negligence  because  he  failed  to 
observe  the  dangerous  position  of  the  wheel 
at  the  time  he  placed  the  Infant  upon  the 
platform.  Nor  do  we  think  the  station  agent 
was  guilty  of  negligence  because  he  failed  to 
obserre  the  change  In  the  position  of  the 
wheel  by  the  wrongdoers.  It  follows,  there- 
fore, that  the  court  correctly  awarded  a  per- 
emptory Instmctlon  to  the  jury  t6  find  In  fa- 
vor of  the  defendant  at  the  conclusion  of  the 
evidence. 

Judgmoit  affirmed. 


FOXWORTHT  v.  ADAMS  et  al. 
<Conrt  of  Appeals  of  Kentucky.  Jan.  29,  lOia) 

1.  O'lVTB  (I  S2^IiTTBB  Vivos— Gift  or  Do- 
noB'8  "CnsoK." 

A  gift  of  one's  check  la  Inconiplete  until  the 
check  has  been  paid  or  accepted  by  the  bank,  for 
a  "check"  is  a  mere  otder  to  the  payee  to  draw 
the  amount  called  for.  and,  when  given  wtthont 
ctmsideratlon,  it  may  be  revoked  by  the  maker 
80  long  as  It  remains  unacted  on  fn  tbe  hands 
of  the  payee. 

[Ed.  Note.— For  other  canes,  see  Gifts,  Cent 
Dig.  8  63;  Dec.  Dig.  i  32.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  2,  pp.  1109-1112;  vol.  8,  p.  7600.] 

2.  Gifts  (|  34*)— Inteb  Vivos— Gift  of  Do- 

ITOB'S  ChBOE. 

A  gift  of  tbe  donor's  check,  payable  imme- 
diately, and  delivered  aabject  to  the  terms  of  a 
written  memorandnm  ■tipnlatin?  that  the  check 
ahall  not  be  payable  until  after  the  donor*i 
death.  Is  not  a  valid  gift  inter  vivos. 

[Ed.  Note.— For  other  cases,  see  Gifts,  Gent 
IWg.  {  70;  Dec.  Dig.  I  34.*] 


3.  Hubbard  akd  Wxfi  (|  41*)— OoinvAOTB— 
Validitt. 

Notwithstanding  the  statutory  power  of 
husband  and  wife  to  contract  with  each  other, 
husband  and  wife  may  not  contract  with  each 
other  for  the  payment  by  the  husband  to  the 
wife  for  her  services  In  nursing  him  during  his 
illoess ;  it  being  the  duty  of  husband  and  wife 
to  attend,  uurse,  and  care  for  each  other,  where 
either  Is  nnable  to  cars  for  himself. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent.  Dig.  |  224;  Dea  Dig.  |  41.*] 

4.  Biixs  ARD  NoRB  (I  92*)— Chsokb— Cozr- 

BIDKBATION. 

A  check  given  in  payment  of  services  ren- 
dered and  thereafter  to  be  rendered  the  maker 
by  tbe  payee  is  supported  by  consideration  and 
is  enforceable,  though  delivered  subject  to  a 
written  memorandum  stipulating  that  the  chedr 
shall  not  be  payable  until  after  the  maker's 
death. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  166-173,  175-212;  Dec. 
Dig.  i  92.*] 

6.  EviREncB  ({  418*)  —  Pabol  Bvidencb  — 

COIfSIDBBATION  OF  CHECK. 

Evidence  of  the  actual  consideration  of  a 
check,  delivered  pursuant  to  a  written  memoran- 
dum reciting  that  tbe  chet^  was  given  for  a 
specified  sum  due  from  the  maker  to  tbe  payee, 
is  admissible. 

[EM.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1912-1928;  Dec  Dig.  $  419.*] 

6.  Gifts  <!8  4,  34*)— "Imteb  Vivoa**— What 
Constitutes. 

To  constitute  a  valid  "gift  inter  vivos." 
there  must  be  an  absolute  transfer  of  tbe  prop- 
erty from  the  donor  to  the  donee  taking  eSfect 
immediately  and  fully  executed  by  a  delivery 
by  the  donor  and  acceptance  by  tbe  donee,  and 
a  gift  to  take  effect  after  the  donor's  death,  the 
donor  in  the  meantime  retaining  the  control  of 
tbe  property,  is  not  a  valid  gift 

[Ed.  Note.— For  other  cases,  aee  Gifts,  Cent 
Dfg.  8{  3,  17,  68-71;  Dec  Dig.  S§  4,  34.« 

For  other  definitions,  see  Words  and  Phrases, 
vol.  4,  pp.  3091-3093 ;  vol.  8,  p.  7671.] 

7.  Husbamd  avd  Wife  (|  49%*)— Gins  of 

NBQOTIABLK  iRBTBUHBIfTS  —  WBITTBN  AS- 
BIONMBNTS. 

An  indorsement  on  a  note,  reciting  that  the 
payee  assigns  the  principal  to  his  wife,  be  re- 
taining the  interest  for  life,  and  that  should  be 
outlive  his  wife  the  note  shall  remain  a  part 
of  his  estate,  and  a  delivety  of  tbe  note,  is  not 
a  valid  gift  inter  vivos  to  the  wife. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Dec.  Dig.  } 

Appeal  from  Circuit  Court,  Nelson  County, 

"To  be  officially  reported." 

Proceedings  by  Minnie  F.  Fozworthy  for 
the  flual  settlement  of  her  accounts  as  execu- 
trix of  T.  S.  Foiworthy,  de(%ased,  In  which 
Martha  Adams  and  others  filed  exceptions. 
From  a  Judgment  overruling  some  of  the  ex- 
ceptions and  Bustaining  others,  the  executrix 
appeals,  and  the  obJectorB  prosecute  a  cross- 
appeal.  Affirmed  on  the  original  appeal,  and 
reversed  on  the  cross-appeal. 

C.  T.  Arklnson  and  John  S.  Eelley,  for  ap- 
pellant. John  A.  Fulton  and  N.  W.  Halstead, 
for  api}ellee8. 

GLAT,  C  T.  S.  Foxworthy  died,  testate. 
In  Nelson  county.  Ky.,  on  July  10,  1907,  aged 
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87  yean.  His  first  wife.  Nancy  Foxworthy, 
died  many  years  ago.  About  11  years  prior 
to  bis  death,  he  married  appelant,  who  was 
then  Minnie  Fitzgerald.  T.  S.  Foxworthy 
bad  no  children  by  either  wife.  Hia  first 
wife,  Nancy  Foxworthy,  devised  to  him  a 
well-Improved  homestead  of  27  acres,  located 
on  the  Louisville  pike  about  8  miles  from 
Bardstown,  but  only  for  the  p^lod  of  bis 
natural  life.  T.  S.  Foxworthy,  at  the  time 
of  his  death,  owned  a  farm  worth  about  f6,- 
000,  and  personal  property  amounting  to  15,- 
000  or  $6,000.  Several  years  prior  to  his 
death,  he  made  a  will,  by  which  he  devised 
to  his  wife,  Minnie  Foxworthy,  this  farm  and 
certain  personal  property  of  the  value  of  ?1,- 
700.  The  residue  be  devised  to  his  heirs  at 
law  per  stirpes.  By  a  codicil  he  made  certain 
bequests  to  a  servant,  Henry  Qraham,  to  the 
Baptist  Orphans'  Home,  and  to  the  trustees 
of  the  Oox's  Creek  Baptist  Church.  The 
amount  of  his  property  devised  to  his  wife 
was  about  $7,700,  while  that  devised  to  hia 
heirs  at  law  amounted  to  about  $4,000. 

For  almost  two  years  prior  to  his  death  the 
testator  was  confined  to  his  house,  and  nearly 
all  the  time  to  bis  bed.  During  that  time  he 
required  constant  nursing  and  attention.  This 
duty  fell  upon  his  wife.  The  testimony  shows 
that  it  was  well  and  faithfully  performed; 
Indeed,  no  one  could  have  been  more  dutiful 
and  attentive  than  appellant  was  during  the 
period  of  his  illness.  Dr.  Charles  McCSnr^ 
a  nephew  of  his  first  wife  and  a  very  dose 
ntighbor,  gave  blm  much  medical  attention 
during  this  period  as  his  condition  required. 
The  evidence  shows  that  he,  too,  was  faithful 
and  attentive  and  made  frequent  visits  to  the 
home  of  the  testator.  On  March  19, 1907,  the 
testator  drew  a  check  on  the  People's  Bank 
of  Bardstown,  Ky.,  for  the  sum  of  $500,  pay- 
able to  the  order  of  appellant,  Minnie  Fox- 
worthy. On  March  20,  1907,  a  second  che<^ 
was  drawn  on  the  same  bank  for  a  similar 
amount,  payable  to  the  order  of  Charles  Mc* 
Clure,  the  physician  who  attended  him.  The 
evidence  tends  to  show  that  the  body  of  each 
of  these  checks  was  written  by  Dr.  McClnre, 
and  the  testator's  name  was  signed  thereto 
by  his  wife.  Zt  further  appears,  however, 
that  she  frequently,  at  the  direction  of  the 
testator,  signed  his  name  to  checks. 

On  March  22,  1007,  J.  C  Abell,  a  neighbor 
and  close  friend  of  the  testator,  who  frequent- 
ly assisted  him  in  the  transaction  of  his  busi- 
nesst  wrote,  at  the  request  of  the  testator, 
the  followlii«  paper:  "March  22nd,  '07.  I 
this  day  give  to  my  wife,  Minnie  F.  Fox- 
worthy, and  Dr.  Charles  eadi  a  check  for  five 
hundred  dollars,  payable  out  of  my  estate 
after  my  death.  It  being  my  desire  to  make 
each  of  them  a  present  for  their  close  atten- 
tion to  me  durii^  my  sickness,  not  having 
the  ready  cash  on  hand  I  take  this  method,  as 
It  Is  my  desire  that  tbey  shall  each  receive 
the  above  amount  $180.05  was  due  Dr.  Mc- 
Clure  on  accL  to  date.  The  balance,  $319.95, 


I  give  to  him  as  a  present  T.  S.  Foxworthy. 
Witness:  Jas.  C.  Abell."  This  paper  was 
signed  by  T.  S.  Foxworthy,  and  his  signature 
witnessed  by  J.  C  Abell.  This  writing,  to- 
gether with  the  ched£S,  was  glvoi  to  At)eil  by 
the  testator  to  keep.  Thb  next  morning  the 
testator  sent  for  Abell  and  told  him  to  brlns 
the  checks  back  to  him,  but  also  stated  that 
If  he  met  Dr.  McClure  to  driver  the  lattw 
his  check.  This  Abell  did.  He  then  returned 
the  other  check  to  Foxworthy,  who  gave  it  to 
hia  wife  In  Abel's  i>resence.  The  dictated 
writing  of  March  22,  1907,  AbeU  kept  nntU 
after  the  testator's  death ;  the  testator  hav- 
ing directed  him  so  to  do.  On  the  20th  day 
ot  February,  1907,  some  five  months  prior  to 
his  death,  the  testator,  who  then  held  a  note 
on  J.  a  AbeU  for  $1,000,  dated  May  29. 1906, 
due  one  day  after  date  bearing  Interest  from 
date,  requested  Abell,  who  happened  to  be  at 
his  home,  to  write  upon  the  note  the  following 
indorsement:  "I  this  day  assign  the  prlndpal 
of  this  note  to  my  wife,  Minnie  Foxworthy, 
and  the  Interest  I  am  to  have  until  my  death, 
this  February  20th,  1907.  Should  I  outlive 
my  wife  then  It  to  remain  a  part  of  my  es- 
tate." Abell  then  wrote  the  above  assignment 
upon  the  note  In  question.  The  testator  sign- 
ed his  name  below  the  assignment  and  Abell 
thereupon  signed  his  name  as  witness. 

On  August  12,  1907.  Mrs.  Foxworthy  quali- 
fied as  the  testator's  executrix.  On  that  day 
certain  Indebtedness  to  the  estate  was  paid. 
Out  of  this  indebtedness  the  two  $500  checks, 
made  to  Minnie  Foxworthy  and  Dr.  McClure, 
were  satisfied  and  paid.  On  Decemb^  12, 
1907,  she  made  a  partial  settlemrat  as  execu- 
trix, and  was  credited  by  the  two  $500  checks. 
On  May  8,  190S,  she  made  final  settl«nent 
with  the  county  court  On  June  8, 1906,  Uar- 
tha  Adams  and  others,  as  1^1  heirs  of  ttie 
teetatOT,  filed  exceptions  In  the  Nelson  connty 
court  to  said  two  credits  of  $500  each,  and  al- 
so claimed  that  dhe  should  be  diarged  witli 
the  Abell  note  ttf  $1,000  and  interest  as  part 
of  the  -testator's  estate  for  which  she  bad  not 
accounted  In  ber  settlements.  On  the  trial 
of  these  exertions  evidence  was  beard  and 
reduced  to  writing  and  signed  by  the  county 
Judge,  and  mode  a  part  of  and  filed  with  the 
settlements,  The  county  court  surcharged 
the  settlement  by  strlkli^  oat  Uie  two  cred- 
its of  $500  eadi,  and  holding  that  the  execu- 
trix should  account  as  such  tfa  the  Ab^ 
not&  On  appeal  to  tbe  Nelson  drenit  court 
the  diancellor  held  that  the  executrix  was 
entitled  to  credit  for  tbe  two  che(^  bat  mast 
account  for  the  AbeU  note  and  interest  BVom 
this  Judgment  the  executrix  has  appealed,  and 
Martha  Adams  and  others  have  prosecuted 
a  croBS-appeal. 

We  shall  first  discass  tbe  pnqpriety  of  tbe 
court's  action  with  refwence  to  the  two 
checka  The  rule  is  that  a  gift  of  one^a  own 
check  Is  Incomplete  antU  tbe  diedc  has  beoa 
paid  or  accepted  by  the  bank.  "A  chedc,  be- 
ing a  mere  order  or  aotiuwUy  to  tbe  payeu 
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to  draw  the  emonnt  called  for,  wben  glvea 
witfaont  consideration,  m&y  be  countermand- 
ed or  revoked  by  the  maker  so  long  as  It  re- 
mains unacted  on  In  tbe  hands  of  the  payee. 
Until  payment  or  acceptance  there  Is  ndt  a 
complete  delivery  of  the  subject-matter  such 
as  Is  essential  to  constitute  a  valid  gift." 
Am.  &  Eng.  Encyc;  of  Law,  vol.  14,  p.  1030. 
In  the  case  of  Tbrogmorton  v.  Grlgby's  Adm'r, 
124  Ey.  512,  99  S.  W.  660.  30  Ky.  Law  Rep. 
661,  it  vraa  htid  that  the  Issuance  and  deliv- 
ery of  a  check  for  the  purpose  of  a  gift  is 
not  a  d^ivery  of  the  money,  so  that,  tbe 
check  not  having  been  paid  or  accepted  by 
the  drawee,  the  gift  Is  not  completed,  and 
therefore  the  drawer  cannot  be  considered 
as  boldlnig  the  money  as  trustee  for  the  payee. 
In  the  case  before  us  the  checks  were  made 
Immediately  payable,  but  they  were  delivered 
subject  to  the  terms  of  the  written  memoran- 
dum banded  to  Abell.  Appellant  and  Dr.  Mc^ 
dure  accepted  tbe  checks  upon  those  terma 
By  such  terms  the  checks  were  not  even  pay- 
able until  after  the  death  of  the  maker.  It 
Is  perfectly  plain,  therefore,  that  the  Checks 
are  not  good  as  a  gift  inter  vivos. 

But  It  Is  insisted  by  couns^  for  appellant 
that  the  checks  have  sufficient  consideration 
to  support  them,  and  are  therefore  collectible, 
as  other  contracts,  no  matter  how  denominat- 
ed by  tbe  maker.  Tbe  answer  to  this  ques- 
tion depends  on  whether  or  not  there  was 
any  obligation  on  the  part  of  the  testator  to 
pay  the  sums  represented  by  the  checks.  In 
this  connection  It  is  contended .  that  Mrs. 
Foxworthy  nursed  and  cared  for  the  testator 
during  bis  sickness,  and  the  service  thus 
performed  constituted  sufficlrat  consideration 
for  the  check  given  to  her.  While  the  pow- 
er of  husband  and  wife  to  contract  with  each 
other  has  been  greatly  enlarged  recent 
statutes,  we  conclude  that  it  Is  not  within 
the  power  of  husband  and  wife  to  contract 
with  each  other  for  the  [)ayment  for  such 
services  as  were  rendered  by  aw)ellant.  It 
Is  the  dnty  of  husband  and  wife  to  attend, 
nurse,  and  care  for  each  other  when  .either 
la  nnable  to  care  for  himself.  It  would  be 
contrary  to  public  policy  to  permit  either  to 
make  an  enforceable  contract  with  the  other 
to  perform  such  services  as  are  ordinarily 
imposed  upon  them  by  tbe  marital  relations, 
and  which  should  be  the  natural  prompting 
of  that  love  and  affection  which  should  al- 
ways exist  between  husband  and  wife.  We 
therefore  conclude  that  neither  the  check. 
Itself,  nor  the  services  which  appellant  per- 
formed, created  any  obligation  against  the 
estate  of  the  testator. 

A  dlfferrat  question  is  presented  in  the 
caw  of  tbe  check  to  Dr.  McClure.  It  Is 
shown  that  prior  to  the  execution  of  the 
check  he  bad  performed  medical  services  of 
the  value  of  $180.05.  The  memorandum  refer- 
ring to  the  circumstances  under  which  the 
check  was  given  shows  that  It  was  given  not 
only  In  payment  of  the  bill  theretofore  ren- 
det«d,  but  as  a  present  for  the  close  atten- 


tion given  the  testator  during  his  slcknesa 
There  is  proof  in  the  record  to  the  effect  that 
the  check  was  actually  given  in  payment  of 
the  services  theretofore  rendered  and  of  the 
services  thereafter  to  be  rendered.  It  is  In- 
sisted by  counsti  for  appellant  that  such  tes- 
timony contradicts  the  written  memorandum 
containing  the  terms  under  which  the  check 
was  delivered.  It  was  compet^t,  however, 
to  show  the  actual  consideration.  Such  proof 
was  therefore  admissible.  Furthermore,  such 
proof  did  not  really  contradict  the  writing, 
for  It  is  evident  that,  while  Mr.  Foxworthy 
used  tbe  expression  "present,"  It  was  his  pur- 
pose to  compensate  the  physician  for  his 
services  rendered.  We  therefore  conclude 
that,  as  the  check  to  Dr.  McClure  is  support- 
ed by  sufficient  conslderatlou,  appellant  la 
entitled  In  her  settlement  to  be  credited  with 
the  amount  thereof. 

We  next  come  to  a  consideration  of  the 
Abell  note.  Did  the  assignment  and  delivery 
of  the  note  constitute  a  valid  gift  inter  vivos? 
The  rule  is  that  to  constitute  a  valid  "gift 
Inter  vivos"  there  must  be  a  gratuitous  and 
absolute  transfer  of  the  property  from  the 
donor  to  the  d<mee,  taking  effect  immediately, 
and  fully  executed  by  a  delivery  of  the  prop- 
erty by  the  donor  and  acc^tance  thereof 
by  the  donee.  Gifts  inter  vivos  have  no  ref- 
erence to  the  future,  but  go  Into  Immediate 
and  absolute  effect  Thus  a  gift  of  property 
to  take  effect  after  the  donor's'  death,  the 
donor  in  the  meantime  retaining  the  control 
and  clomlnlon  of  the  pro[>erty,  cannot  be 
sustained.  The  delivery  must  be  absolute.  All 
gifts  that  are  not  to  take  effect  at  once  are 
void.  In  the  case  of  Stark  v.  Eelley  et  al., 
113  S.  W.  498.  the  rule  Is  thus  stated:  "To  ' 
constitute  a  gift  inter  vivos,  the  property 
must  be  delivered  absolutely,  and  the  gift 
must  go  Into  Immediate  effect,  and,  where 
future  control  over  the  property  remains  in 
the  donor  until  his  death,  there  is  no  valid 
gift  inter  vivos."  In  the  case  of  Walden's 
Adm'rs  V.  Dixon,  5  T,  B.  Mon.  170,  the  de- 
fendant, Dixon,  In  an  action  of  detinue  by 
David  Walden's  administrator,  claimed  the 
property  by  gift  from  said  David,  and  the 
defendant  proved  by  one  witness  that,  a  day 
or  two  before  the  Intestate  left  Kentucky, 
he  told  tbe  witness  that  he  had  given  up  his 
mare  to  the  defendant,  and  that  if  he  never 
did  return  defendant  was  to  have  her,  but  if 
he  returned  he  was  to  have  her  again.  Tbe 
mare  was  left  in  Dixon's  possession.  The 
intestate  never  returned.  This  court  held 
that  tbe  gift  of  the  mare  warn  not  a  valid  gift 
inter  vivos,  for  the  reason  that  the  right  and 
interest  retained  by  Walden  were  Inconsis- 
tent with  the  definition  of  a  title  by  gift,  as 
explained  by  Blackstone,  In  his  chapter  on 
Gift,  Grant,  and  Contract 

In  the  light  of  the  above  authorities,  let 
us  examine  the  language  of  tbe  assignment 
For  the  purpose  of  arriving  at  the  purpose 
and  effect  of  the  assignment,  we  must  con- 
sider tbe  whole  language  employed.   In  the 
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first  place,  Mr.  Foxwortby  aBslgns  the  prin- 
cipal of  the  note  to  his  wife,  but  reserrw  to 
himself  the  interest  as  long  as  he  IlTes.  He 
then  says:  "Should  I  ontllTe  my  wife,  it  is 
to  remain  a  pert  of  my  estate."  It  I9  the 
intention  of  appellant  that  the  property  was 
given  to  her  absolutely,  subject  to  be  de- 
feated by  her  death  during  Mr.  Forworthy's 
lifetime.  We  mlgbt  reach  this  conclusion  if 
-we  considered  the  first  clause  alone.  As  a 
matter  of  fact,  however,  the  assignor  reserv- 
ed for  himself  not  only  the  interest  on  the 
note  as  long  as  he  lived,  but  the  note  Itself 
In  case  he  survived  the  assignee.  The  use 
•of  the  word  "remain"  Is  significant;  it  In- 
dicates that  the  note  was  to  continue  a  part 
of  bis  estate  uutll  his  death  in  the  lifetime 
of  the  wife,  and  was  not  to  take  effect  until 
that  time.  Furthermore,  Mrs.  Foxworthy 
■could  not  have  collected  the  proceeds  dur- 
ing the  lifetime  of  the  assignor.  She  alone 
could  not  hare  instituted  suit  upon  the  note 
and  have  recovered.  When  the  language  of 
the  whole  assignment  is  carefully  considered. 
It  Is  manifest  that  Mrs.  Foxworthy's  title  to 
the  note  differs  in  no  wise  from  the  title 
-obtained  by  Dixon  In  the  transaction  above 
referred  to.  In  neither  case  did  the  gift 
become  effective  until  the  death  of  the  donor. 
We  therefore  conclude  that  the  assignment 
and  delivery  of  the  Abell  note  did  not  con- 
stitute a  valid  gift  Inter  vivos. 

The  judgment  Is  affirmed  on  the  original 
.«ppeal,  and  reversed,  on  the  crosa-appeaL 


McDANIEL  V.  HUTCHERSOX. 
<Gonrt  of  Appeals  of  Kentucky.   Jan.  20,  1910.) 

1.  Fbauds.  Statote  or  (fi  50*)— Contracts— 
Tim  or  PsKTOBicAKCB— Aqbeembntb  with- 
in A  YEAB. 

Statute  of  Frauds,  8  T  (Ky.  St.  |  470  [Rns- 
MlVa  SL  S  1775]),  prohibitmg  an  action  upoo 
any  agreement  Tvbtch  Lb  not  to  be  performed  in 
-one  year,  unless  some  memorandum  thereof  is 
in  writing,  does  not  apply  to  contracts  wliich 
may  be  performed  within  a  yfar,  and  a  contract 
to  furnish  plaintiff  a  home  during  defendant's 
lifetime  ana  give  him  defendant's  home  place  at 
the  latter's  death  was  not  within  the  statute. 

[Ed.  Note.— For  other  ca^es.  see  Frauds,  Stat- 
ute of,  Cent.  Dig.  H  76,  77  ;  Dec  Dig.  I  iSO.*] 
H.  Fbatjds.  Statute  of  (8  44*)— Rbai,  Estate 
— ^Agbeement  to  Tbansfeb. 

A  contract  by  defendant  to  furnish  plaintiff 
a  borne  during  the  former's  lifetime,  and  give 
him  defendant^  home  place  at  the  letter's  death, 
is  within  Statute  of  Frauds,  |  6  (Kj.  St.  §  470 
[Ituflsell'e  St.  {  17751),  prohibiting  an  action 
ui>on  a  contract  for  tne  sale  of  real  estate  or 
any  lease  thereof  for  longer  than  a  year,  unless 
the  contract  or  some  memorandum  thereof  is 
In  writing. 

[Ed.  Note.— For  other  cases,  see  Frauds.  Stat- 
ute of.  Cent.  Dig.  I  66;  Dec.  Dig.  I  44.*] 

8.  FBAuns,  Statute  or  (|  125*)— Bbeach  or 
Contract—Damaoes. 

If  plaintiff  did  anythinfr  under  an  oral  con- 
tract with  defendant,  within  tile  statute  of 
frauds,  by  which  defendant  agreed  to  furnish 
plaintiff  a  home  during  defendant's  lifetime,  if 


Elaintiff  would  come  to  this  state  and  live  with 
im,  and  to  give  him  his  home  place  at  defeT>d- 
ant's  death,  oefore  the  contract  was  disaffirm- 
ed by  defendant,  plaintiff  could  recover  reason- 
able compensaHon  therefor,  such  as  the  reason- 
able expense  nt  moving,  and  reasonable  compen- 
sation for  loss  sustained  in  giving  up  his  busi- 
ness elsewhere. 

[Ed.  Note.— For  other  cases,  see  Frauds,  Stat- 
ute of,  CenL  Dig.  I  277;  Dec.  Dig.  |  123.*1 

4.  DaUAOBS    ({    153*)  —PlEADINO  — AUEOA- 

tionb  —  Bbbact  or  Contbact  —  SnciAi. 
Dauaobb. 

In  an  action  for  breacli  of  contract  by 

which  defendant  agreed  to  furnish  plaintiff  a 
home  duriuK  defendant's  life  If  plaintiff  would 
come  to  this  state  and  live  with  bim,  and  to 

§ive  him  defendant's  home  place  at  the  latter's 
eath,  plaintiff  could  not  recover  as  damages 
the  expense  of  moving  to  this  state,  and  reason- 
able compensation  for  loss  sustained  in  giving 
up  hia  business  elsewhere,  etc,  where  the  peti- 
tion did  not  allege  the  amount  of  such  expense, 
or  the  amount  of  loss  incurred  in  leaving  his 
former  home. 

[Ed.  Note. — For  other  cases,  see  Daxnagea, 
Cent.  Dig.  S8  422-425;  Dec  Dig.  8  153.*] 

5.  Dauaoes  (f  lS3*)—AiJ.iaATiONB— Suffi- 
ciency. 

A  petition,  which,  while  not  specifying  the 
amount  of  special  damage  sustained,  stated  a 
cause  of  action  and  showed  some  loss  to  plain- 
tiff, was  sufficient  on  demurrer. 

[Ed.  Note. — For  other  canes,  see  Damages. 
Cent.  Dig.  8!  422-425;  Dec.  Dig.  9  153.*] 

Hobson,  Barker,  and  Lassing,  JJ.,  dissenting. 

Appeal  from  Circuit  Oonrt,  Mercer  Coaaty. 
be  officially  reported." 

Action  by  Grant  McDanlel  against  Joliu 
Hutctaerson.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.  Reversed 
and  remanded  for  furtiier  proceedings. 

B.  H.  Gaither,  for  appellant 

SETTLE,  J.  Grant  McDanlel  filed  in  the 
Mercer  circuit  court  the  following  petition: 
"The  plalntifT,  Grant  McDanlel,  states  that 
in  the  year  1908,  he  was  living  with  his  fam- 
ily in  the  state  of  Illinois,  and  that  the  de- 
fendant, John  Hutcherson,  was  living  in 
Mercer  county,  Ky.,  that  to  Induce  the  plain- 
tiff to  leave  bis  home  and  business  In  the 
state  of  Illinois,  the  said  defendant  agreed 
and  prdmlsed  that  If  the  plaintiff  and  tiis 
family  would  come  to  Kentucky,  and  live 
with  the  defendant,  he,  the  defendant,  would 
furnish  the  plaintiff  a  home  during  defend- 
ant's life,  and  that  be  would  give  the  plain- 
tiff bis  home  place  at  defendant's  death.  He 
says  that  said  borne  place  consists  of  about 
150  acres  of  land  in  Mercer  county,  Ky.,  of 
the  value  of  $100  per  acre.  He  says  that 
said  promise  and  agreement  was  verbal,  but 
that  at  divers  times  during  the  year  1906  It 
was  renewed  and  confirmed  by  writhigs  sign- 
ed by  the  defendant,  and  that  in  compliance 
with  and  accordance  with  said  agreem^it 
and  contract  this  plaintiff  canceled  and  aban- 
doned his  contract  and  home  In  Illinois  and 
came  to  Kentucky  at  a  great  expense  and 
loss  of  time  and  money,  and  came  to  the 
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bonw  of  the  d^ndant,  and  tlwn  and  tSu&n 
asreed  to  pwfonn  the  aaU  contract  and  to 
live  with  the  defttodant,  and  voile  for  him 
as  agreed  hi  aaid  omtnct  and  agreemmt 
with  ttie  defendant,  but  that  tiie  defendant 
then  refoaed  to  fonUih  tiie  plalntUt  a  home 
or  work.  €x  to  pnmit  him  to  On  with  him  as 
agreed,  and  refuaed  and  tailed  to  perform 
any  part  of  aaid  contract  and  refoaed  to 
furnish  the  plaintiff  vtth  a  home  or  work, 
and  refnaed  to  aecure  to  plaintiff  hla  aaid 
farm  at  hla  death,  and  that  by  reaaon  of  hla 
aaid  failure  the  plaintiff  waa  cwnpelled  to 
take  hla  fomllr  Into  inadequate  and  un< 
healthy  qnartera,  and  to  do  impraatable 
work  In  order  to  aopport  himself  and  hla 
family,  and  that  he  waa  thereby  canaed  to 
soffw  great  hardships  and  loas,  and  that  hla 
children  became  sick  from  ezpoatire  canaed 
1^  the  defendant  tallare  to  comply  with 
Bald  contract,  and  by  reason  of  said  expo- 
sure and  hardships  two  of  his  ddldrea  died. 
He  aays  that  defendant  ia  over  80  years  old, 
and  in  U^ie  bealtk  He  aays  that  by  reason 
of  defendant^a  failure  to  cMnply  with  hla 
■aid  cmtract  the  plaintiff  haa  been  damaged 
In  ttM  anm  of  $^,000.  for  which  he  prays 
judgment  and  for  all  proper  ndlef.** 

The  defendant  filed  a  genwal  demurrer 
to  the  petition.  'She  court  sQstalned  the  de- 
murrer. The  plaintiff  then  filed  an  amend- 
ed petition,  filing  with  it  the  letters  refer* 
red  to.  These  letters  were  not  sufficient  to 
show  that  a  contract  had  been  made  as  al- 
leged In  the  petition,  although  they  were  to 
Bome  extent  cmflrmatory  of  toe  allegations 
of  the  petition.  The  court  austalned  a  gen- 
eral demurrer  to  the  petition  as  amended. 
The  plaintiff  declined  to  plead  further,  and, 
Ilia  action  having  been  dismissed,  he  appeals. 

The  only  Qoeetlou  arising  on  the  a^>eal  la 
whethOT  the  petition  dteclosea  an  enforceable 
obligation.  By  the  aeventh  section  of  the 
Btatute  of  franda  <Ky.  St  |  470  [HnsaeU'a 
St.  }  177&]),  no  action  may  be  brought  upon 
any  agreement  which  is  not  to  be  performed 
in  one  year,  unless  It  or  some  memorandum 
of  it  la  to  writing.  Under  this  provision  a 
contract  that  cannot  be  i>arformed  -^thln  a 
year  la  unoiforceable;  but  the  atotnte  has 
been  nidformly  held  not  to  apply  to  contracts 
that  may  be  performed  within  a  year.  Dick- 
ey r.  Dlcktoaon,  lOS  Ky.  748,  4»  S.  W.  761, 
20  Ky.  Law  Bep.  U58^  88  Am.  St  Bep.  SS7. 
So  it  has  been  held  that  a  verbal  contract  to 
mpport  a  child  mi^t  have  been  completed 
by  the  death  of  the  child  within  a  year  from 
the  time  It  was  made.  Stowera  t.  HolUs,  83 
Ky.  54S.  For  the  same  reascm  a  contract  by  a 
aon  to  Bupport  his  mother  during  her  life  has 
been  upheld.  Whitley  v.  Whitley,  80  S.  W. 
825,  26  Ky.  law  Rep.  184.  See,  also.  Stand- 
ard OU  CM>.  v.  Denton,  70  8.  W.  232,  24  Ky. 
T^w  Rep.  906;  Yellow  Ft^lar  Lumbo:  Go.  v. 
Rule,  106  Ky.  495,  SO  8.  W.  685,  20  Ky.  Law 
Rep.  3006.  Undw  these  authorltiM  the  con* 
tract  set  up  In  the  peUtltm  Is  not  within  the 
seventh  clause  of  the  statote  of  frauds. 
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By  the  irtxth  section  of  the  atatuto  of 
franda,  no  action  shall  be  brought  to  charge 
any  peraon  upon  any  ctmtract  for  the  sals 
of  real  estate,  or  on  any  leaae  of  It  for  a. 
kmger  time  than  <me  year,  unless  the  con- 
tract or  BOme  monorandum  of  It  Is  in  writ- 
ing. A.  life  estate  In  land  la  a  tee,  and  un- 
der the  atetato  can  tmly  be  created  by  a 
contract  In  writing.  The  contract  to  fuznlsh 
j^aintlfl  a  home  during  defoidanf  s  life,  and 
to  give  him  the  home  place  at  the  defatdanfa 
death,  la  within  the  statote.  In  Berry  v. 
Orady,  1  Ueta  S53,  Orady  had  married 
a  niece  (tf  Belt'a,  whom  Belt  had  rala- 
ed,  and  to  whom  he  was  much  attached. 
Grady  waa  about  to  move  to  Ulsalsalppi, 
and,  to  Induce  him  to  stay  In  Kentocky,  and 
boy  a  farm  In  Woodford  county,  Bdt  agreed 
to  pay  ^,000  of  the  pnrcbaae  money  to  three 
annual  Installments.  He  pald^/MO  and 
died  befOTe  paying  the  remainder.  It  was 
held  that,  as  the  contract  had  been  perform- 
ed by  Grady,  and  aa  he  had  qualified  aa  ad- 
ministrator of  tiie  deceased,  he  might  re- 
tain, as  admlnlatrator,  the  $3^000  balance  of 
the  purchase  money  for  the  land.  Conclnd- 
Ing  ite  optoion,  the  court  aaid:  "The  agree- 
ment was  perffwmed  by  Orady  on  hla  part 
relying  upon  Ita  fnlfiUmoit  t^r  hla  totratate, 
who,  had  he  lived,  would  undoubtedly  have 
performed  hla  part  of  it.  It  would  therefore 
amount  to  a  fraud  nptm  the  former,  after  he 
haa  executed  the  agreement  to  deprive  him 
of  the  benefit  of  it  on  the  ground  that  toe 
contract  waa  verbid  mer^.  He  cannot  be 
restored  to  the  altoatlffii  he  waa  before  the 
contract  waa  made,  nw  can  he  be  compensate 
«d  In  damagea  by  any  other  atandard  than 
that  furnished  by  the  omtract  Itself.  The 
equity,  as  well  aa  toe  law  of  toe  caae,  is 
therefore  to  favor  of  toe  appdlee" 

In  Speera  t.  Sew^,  4  Bush,  238;  Myles  v. 
Hyles,  6  Bush.  237;  Usher  v.  Flood,  83  Ky. 

Thomas  v.  Feese,  21  Ky.  Law  Rep.  200, 
61  S.  W.  ISO;  Story  v.  Story,  61  S.  W.  279, 
22  Ky.  Law  Rep.  1731;  Doty  v.  Doty,  IIS 
Ky.  2M.  SO  8.  W.  808,  26  Ky.  Law  R^  63. 
2  L.  R.  A.  (N.  8.)  713,  and  to  a  number  of 
other  caaea  cited  therein--it  was  h^d  that 
wh«e  BK-vlces  had  been  rendered  dnrtog  the 
life  of  anotoOT*  on  toe  promise  that  the  per- 
son rendering  the  service  should  receive  at 
the  deato  of  the  peraon  aerved  a  legacy,  a 
reasonable  compenaati(m  may  be  recovered 
for  the  services  actually  rendered;  or  wbwe 
the  person  p^^ormlng  the  contract  was  to 
receive  a  certain  piece  of  land,  toe  value  of 
the  land  may  be  considered  to  fixing  the 
compensation  where  tbsre  la  no  otoer  ade* 
quate  way  of  meaaurlng  the  consideration  re- 
ceived. Under  toe  principle  aettied  to  theee 
opinions,  toe  platoUff  may  recover  reaaonable 
compensation  for  what  be  did  under  the  con- 
tract before  It  was  dlaaffirmed  by  the  de- 
fendant; that  la  to  aay,  he  may  recover  his 
reaaonable  expenses  to  moving  to  Kottacky, 
a  reasonable  compensation  for  the  time  lost 
to  so  doing,  and  a  reaaonable  compawation 
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for  any  loss  that  be  actually  Bustalned  In 
ylTlng  np  bis  home  and  bttslnesB  in  Illinois 
and  comtaig  to  Kentucky.  The  petition  Is 
not  suffidenC  to  warrant  a  recorery  of  tbe 
special  damages  we  have  indicated,  as  it  does 
not  show  the  amount  of  the  expenses  Incnr^ 
red,  the  amonnt  of  time  lost  or  Its  TSlae,  or 
tbe  amount  of  loss  actually  Incurred  by  the 
plaintiff  in  glTlng  up  bis  home  In  Illinois; 
but,  as  It  shows  some  loss,  It  Is  sufficient  on 
demurrer.  Tbete  can  be  no  recovery  beyond 
the  Items  we  baTe  Indicated. 

Judgment  rereraed,  and  cause  remanded 
for  further  proceedings  conslatent  herewith. 
The  plaintiff  may  bare  leave  to  amend  his 
petition. 

HOBSON,  J.  (dlssentlntf).  The  optailon  of 
the  court  makes  tbe  defendant  liable  In  dam- 
ages to  the  plaintiff  to  tbe  extent  that  he  sus- 
tained loss  In  giving  up  bis  home  and  con- 
tract in  Illinois,  his  time  lost,  and  his  ex- 
penses incurred  In  moving  to  Kentucky,  al- 
though it  is  conceded  by  the  court  that  tiie 
contract  set  up  la  within  the  statute  of 
frauds  and  not  enforceable.  Where  tbe  de- 
fendant has  received  the  consideration,  and 
thai  relies  on  the  statute,  he  nuy  be  re- 
quired to  return  tbe  consideration  he  has  re- 
ceived; but  no  adju(!teed  case  or  text-writer, 
so  far  as  I  can  find,  makes  him  liable  in  dam- 
ages for  the  loss  In  plaintiff's  business,  or  his 
expenditures  to  others,  where  be  refuses  to 
carry  out  the  contract. 

In  29  Am.  ft  Eng.  Encyc.  836,  tbe  rule  is 
thus  well  stated:  "Although  part  pi^orm- 
ance  by  one  of  tbe  parties  to  a  contract  with- 
in the  statute  of  frauds  will  not,  at  law,  en- 
title such  party  to  recover  upon  tbe  contract 
itself,  be  may  nevertheless  recover  for  money 
paid  by  him,  or  property  delivered,  or  serv- 
ices rendered  in  accordance  with  and  upon 
the  faith  of  the  contract.  The  law  will  raise 
an  Implied  promise  on  the  imrt  of  the  other 
party  to  pay  tor  what  has  been  done  in  the 
way  of  part  performance.  But  this  right  of 
recovery  is  not  absolute.  The  plaintiff  is  en- 
titled to  compensathm  only  under  such  cir- 
cumstances as  would  warrant  a  recovery  In 
case  there  was  no  express  contract,  and  hmce 
it  must 'appear  that  the  defraidant  has  ac- 
tually received  or  win  receive  some  benefit 
from  the  acts  of  part  performance.  It  is  im- 
material that  the  plaintiff  may  have  suffered 
a  loss  because  be  Is  unable  to  enforce  his 
contract"  See  Hambtil  v.  Hamilton,  8  Dana, 
901 ;  Montague  v.  Oamett,  S  Bush,  297;  Man- 
nen  v.  Bradberry,  81  Ey.  153;  20  Cyc.  208. 

In  Browne  on  Statute  of  Frauds,  {  118a, 
the  rule  Is  thos  stated;  "Tbe  rule  that, 
where  one  person  pays  money  or  performs 
services  for  another  upon  a  contract  void  un- 
der the  statute  of  frauds,  be  may  recover  the 
money  upon  a  count  for  money  paid,  or  recov- 
er for  the  services  upon  a  quantum  meruit, 
applies  only  to  cases  where  the  defendant  has 


received  ai^  htdds  the  money  paid  or  the 
benefit  of  the  services  rendered.  It  does  not 
apply  to  cases  of  money  paid  by  the  plalntlfl 
to  a  third  person  In  execution  ot  a  verbal  am- 
tract  between  tbe  plaintiff  and  defendant  such 
as  by  tbe  statute  of  frauds  must  be  In  wri^ 
tag." 

That  damages  cannot  be  awarded  for  the 
violation  of  a  contract  within  tbe  statute  at 
frauds,  see  Ala.  Mineral  Land  Co.  t.  Jadcson. 
121  Ala.  172,  25  South.  700^  77  Am.  BL  Rep. 
46,  and  notes ;  DuniAy  t.  Byan.  116  U.  S.  487, 
«  Sup.  Gt  486,  29  Ia  Ed.  708;  rranklin  t. 
Matoa  Oold  Mining  po.,  158  Fed.  941,  86  a 
G  A.  145,  16  L.  R.  A.  (N-  S.)  381.  14  Am.  ft 
Eng.  Ann.  Gas.  802.  That  the  defendant  la 
not  liable  unless  the  money  paid  or  the  serv- 
ices rfflidered  inured  to  his  benefit,  see  Klm- 
mlns  T.  Oldham,  27  W.  Ta.  265;  Emery  v. 
Smith,  46  N.  H.  157;  Haicy  T.  Marcy,  9  Al- 
len (Mass.)  8;  Pierce  v.  Paine,  28  Tt  34^  and 
cases  dted. 

The  plaintiff's  peUUon  fails  to  show  that 
the  defendant  actually  tec^ved  any  benefit 
^m  what  tbe  plaintiff  did.  7%e  plaintiff  has 
(mly  suffered  a  loss  because  be  is  unable  to 
enforce  bis  contract.  The  circumstances  are 
not  such  as  would  warrant  a  recovery  In  tbe 
absence  of  an  express  contract  There  are  no 
facts  on  which  an  implied  assumpsit  by  the 
defendant  to  pay  anything  can  be  predicated. 
Tbe  plaintiff  has  sustained  a  loss;  tbe  de- 
fendant has  received  nothing:  To  make  him 
compensate  plaintiff  for  bis  loss  is  simply  to 
make  him  pay  damages  for  breaking  bis  cim- 
tract.  Tbe  defoidant  had  under  the  statute 
a  legal  right  to  refuse  to  carry  out  tiie  con- 
tract, and  while  he  must  In  sudi  a  case  re- 
turn what  he  has  received  under  it,  he  can- 
not, tor  exercising  a  legal  right,  be  made  to 
suffer  a  loss,  or  be  comp^ed  to  compensate 
the  plaintiff  for  the  loss  he  thereby  sustained. 
To  make  the  defendant  answerable  in  dam- 
ages for  tbe  plaintiff's  Iras  of  his  home  and 
business  In  Illinois,  or  his  expenditures  tn 
time  and  money  on  tbe  faith  of  the  Tcrbal 
contract  Is  to  hold  him  liable  for  not  carry- 
ing out  that  contract  although  the  statute  for 
the  prevention  of  frauds  and  perjuries  gives 
him  the  right  to  do  so. 

For  these  reasons,  I  dissent  from  the  opin- 
ion of  the  court 

BARKER  and  LASSINO,  JJ^  concur  in  this 

dissent 


ALEXANDER  v.  OWEN  COUNTS 
(four  cases). 

(Court  of  Appeals  of  Eentacky.  Jon.  20, 1910^ 
1.  Taxation  (8  649*)— Ooxucnoir— Gokpch- 

SATION  OF  SHEBIIT. 

Under  Const.  I  106,  requirlDg  the  fees  of 
county  officers  to  be  regulated  by  law,  the  fiscal 
court  could  not  a^ee  to  a  cmnpensation  to 
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•herifft  for  collectlog  connty  reTcnoe  other  than 
that  6xed  hj  statute. 

IBO.  Note.— For  other  cases,  see  Taxation, 
Cent,  Dig.  {  1047;  Dea  Dig.  I  M9.*l 

Z  COUPBOUIBB    AND    SXTTLEUENT    (i    19*)  — 
IlCFBACBlUeNT  OB  SETTING  AfilDE— MiSTAKB. 
A  settlement,  based  on  a  mntnal  mistake 

of  the  parties,  whether  of  law  or  fact,  may  be 

opened  for  correction. 
[Ed.  Note.— For  other  cases,  see  Compromise 

and  Settlement,  Cent  Dig.  SS  72,  73 ;  Dec.  Dig. 

I  19.*] 

8.  Limitation  of  Actions  ft  96*)— Mistakb— 
Settlement  by  Shebot^mfeachment. 
The  statute  of  limitation  begui  to  ran 
against  the  right  of  a  county  to  surcharge  a 
sheriff's  tax  collection  settlement  when  a  mis- 
take therein  was  discoverable  by  the  exercise 
of  reasonable  diligence. 

[Ed.  Note.—For  other  cases,  see  Limitation  of 
Aetiou.  Gent.  Dig.  i  476;  Dec  Dig.  i  96.*] 

4.  LnoTATioH  or  Actions  ({  95*)— Public 
OmcBBs— Laches. 

Ordinarily  neglect  or  laches  of  public  of* 
fldals  not  chargeable  to  the  public,  as  bar- 
ling a  Bolt  by  lapse  of  time,  wnere  no  Intei^ 
TeniDg  right  of  a  tliird  person  Is  to  be  affected. 

[Ed.  Note^For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  U  473.  474;  Dec.  Dig.  S 
95.*] 

5.  Taxation  (8  557*)— Collection— Gomfen- 

SATION  OP  SKEBIFF. 

Since  under  Ky.  St.  1903.  I  4143,  the 
amoant  of  taxes  delinquent  when  collected  or 
collectible  belongs  to  the  county,  the  fiscal  court 
could  not  properly  agree  that,-  if  the  sheriff 
would  promptly  pay  off  claims  to  the  county 
as  they  were  presented,  using  his  own  money 
when  necessary.  Instead  of  interest,  the  county 
would  not  require  him  to  account  for  the  penal- 
ties which  he  might  collect 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  SS  1068-1077 ;  Dec  Dig.  S  557.*] 

6.  Taxation  (8  557*)— CoLurcnow— Settle- 
ment BT  SREBirr— Openino— ElrrECT. 

A  tax  collection  settlement  made  by  the 
sheriff  Is  a  single  transaction,  and,  when  it 
becomes  final,  whether  by  limitation  or  Judicial 
pronouncement  It  is  final  as  en  entirety,  but 
when  it  is  opened  for  frand  or  mistake,  it  stands 
as  if  the  settlement  had  not  been  closed,  and  is 
open  for  the  correction  of  all  errors  and  frauds, 
tnonch  such  latter  errors  or  frauds  might  have 
been  barred  if  standing  akras. 

[Ed.  Note.— For  otiier  caae%  see  Taxation, 
Cent  Dig.  I  1072;  Dec.  m$r§  S67*} 

7.  Taxation  (§  570*)  —  Collection- Liabil- 
ity on  Shebift's  Bond— Naturr  of  Claim. 

Under  Ky.  8t  fi  4007.  4241  (Russell's  St. 

eC950.  617(n.  nrcdiibitlng  the  sheriff  from  col- 
eting  taxes  tmon  they  are  duly  assessed  and 
certified  to  bim,  and  making  it  his  duty  to  re- 
port to  the  county  court,  for  assessment,  all 
omitted  lists  and  persons  coming  within  his 
knowledge,  an  action  by  a  county  against  the 
stierilE  on  his  bond  foe  sums  collected  of  tax- 
payers not  assessed,  or  whose  names  did  not  ap- 
pear on  the  assessor's  books,  yet  who  were  ac- 
tually liable  to  assessment  was  not  really  for 
taxes  collected  and  accounted  for,  but  in  the 
nature  of  an  action  for  breach  of  the  sheriff's 
bond  for  the  performance  of  his  duties. 

[Ed.  Note.~For  otlier  cases,  see  Taxation, 
Dec  Dig.  I  570*] 

8l  Judgment  (i  252*)— 'Pleading— Gonfobm- 

ITT  TO  PBATEB. 

Under  Civ.  Code  Piac  I  90,  In  an  action 
la  equity  for  specific  reli^  under  a  prayer  of 
general  relief  on  Issue  joined,  the  court  may 
grant  the  parties  any  relief  to  which  they  might 


appear  entitled,  and  which  it  Is  within  the  juris- 
diction of  the  court  to  grant ;  and  heooe,  in  an 
action  by  the  county  to  surcharse  a  sheriff's 
tax  settlements,  it  was  proper  to  cnarge  defend- 
ant with  taxes  collected  from  taxpayers  not  <mi 
the  assessmeDt  boiAs,  though  liable  to  taxation. 

[Ed.  Note.^For  other  cases,  see  Judgment 
Cent  Dig.  I  441;  Dec  Dig.  {  252.*] 

Appeal  from  Circuit  Courti  Owen  County. 

"To  be  officially  reported." 

Actions  by  Owen  County  ^Inst  P.  A, 
Alexander.  From  the  jnds^ents  def«idant 
appeals  and  plalntllT  cross-appeals.  Judg^ 
mmta  affirmed  on  the  original  appeal  and 
reversed  on  the  croBs-appeal,  and  cause 
manded. 

W.  D.  Moody,  H.  W.  Alexander.  W.  A.  Lee, 
and  H.  O.  Botts.  for  appellant  Clore,  IMck- 
eraon  ft  Clayton,  tor  appellee 

O'REAB,  J.  Appellant  Alexander  was  the 
sheriff  of  Owen  county  for  the  4-year  term 
1S98-1901.  As  such  be  was  ex  officio  col- 
lector of  the  state  revenue  and  county  levies 
in  that  county  for  those  years.  The  tax  lists 
were  certified  to  bim,  and  he  collected  and 
paid  over,  In  the  main,  that  which  was  spe- 
cifically certified.  But  in  his  settlements  he 
was  not  charged  with  certain  [wnaltles  which 
he  collected,  nor  was  he  charged  with  inters 
est  on  the  balance  which  In  reality  he  owed 
the  county  on  a  proper  settlement  at  the  end 
of  each  of  the  years.  He  was  credited  with 
a  straight  commission  of  7  per  cent  on  the 
total  amount  collected,  whereas,  the  statu- 
tory commission  was  and  Is  10  per  cent  on 
the  first  $5,000  collected,  and  4  per  cent 
on  the  balance.  There  were  a  number  of 
errors  In  the  assessor's  books,  such  as  failure 
to  extend  to  the  total  columns  all  the  proper- 
ty or  polls  assessed,  notwithstanding  which 
the  sheriff  collected  on  the  true  totals,  but 
r^>orted  and  settled  only  for  the  totals 
shown  In  the  assessor's  books.  There  were 
a  number  of  Instances  of  alterations  of  the 
assessor's  books  after  they  had  been  returned 
and  revised  by  the  connty  boards  of  super- 
visors. The  effect  was  that  the  sheriff  seem- 
ed to  have  collected  more  taxes  due  the 
county  than  he  was  by  the  face  of  the  books 
required  to  settle  for.  Throughout  the  term 
of  this  sheriff,  indeed  throughout  the  pre- 
ceding term  (when  he  was  a  deputy  sheriff, 
and  engaged  as  such  In  colIectiDg  county 
taxes),  there  existed  a  system  of  the  sheriff's 
collecting  taxes  from  citizens  and  taxpay- 
ers who  were  not  assessed,  or  at  least 
whose  names  did  not  appear  on  the  assesr- 
sor's  books  for  the  particular  years,  yet  who 
actually  were  liable  to  assessment  and  to 
the  payment  of  taxes  for  those  years.  The 
sheriff  collected  them  as  If  they  had  been  as- 
sessed, failed  to  report  them  as  having  been 
omitted,  and  failed  to  account  to  the  connty 
for  the  sums  so  collected.  Probably  more 
than  1,000  such  collections  are  shown  to 
have  been  made  by  appellant,  and  not  ae- 


see  sane  topio  and  section  NUMBER  la  use.  *  Abl  Digs.  1901  to  dats^  *  Bsportar  Indecss 
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counted  for  by  him  In  any  of  his  settle- 
ments. Sucli  lists  were  locally  called  "Bleep- 
ers,"  and  so  designated  tbroughout  these 
records. 

Tbese  aereral  suits  were  brought  against 
the  sheriff  on  his  bonds  to  surcharge  his  set* 
tlements,  and  to  recover  the  amounts  Justly 
owing  the  county  by  him  on  a  fair  settle- 
ment The  sfaerlflf  Interposed  a  number  of 
defenses.  He  pleaded  the  statutes  of  limita- 
tion against  the  suits;  more  than  S  years 
having  elapsed  from  the  time  of  his  final 
settlements  In  each  Instance  (save  for  the  year 
1901)  before  the  suits  were  filed.  It  was 
Insisted  by  him  that  the  actions  being  for 
the  correction  of  hU  settlements  upon  the 
ground  of  fraud  or  mistake,  the  5-year  stat- 
ute of  limitations  ^tlon  2515,  Ky.  St. ;  Bus- 
sell's  St  i  224)  appUed,  and  as  bis  settle- 
men  ta  were  matters  of  record,  the  county 
could  have  at  once  discovered  the  alleged 
frauds  or  mistakes  by  the  least  diligence  on 
the  part  of  the  fiscal  officers.  As  to  the  col- 
lection of  the  taxes  from  those  not  assessed 
be  claims  that  until  they  were  assessed  he 
had  not  the  right  to  collect  them,  and  that 
his  act  In  doing  so  only  gave  those  who 
paid  the  taxee  a  right  of  action  against  him 
to  recover  the  sums  so  paid.  Commonwealth 
r.  Alexander,  83  Kj.  Law  Rep.  971»  112  S. 
W.  686.  The  connty  levy  laid  tor  ISdS  was 
80  cents  tm  the  |100  worth  of  taxable  prop- 
erty; for  1800,  the  same;  for  1900,  90^ 
cents ;  and  for  1901,  82%  cents.  lu  addition 
$1.00  poll  tax  was  levied  for  each  of  the 
years.  Tba  county  owed  a  bonded  debt,  cre- 
ated prior  to  the  adoption  of  the  present 
Gonstitntlon.  In  each  of  the  years  named 
there  was  laid  of  ttae  total  levy  86  cents  on 
each  1100  worth  of  property  to  create  a  nttik- 
lug  fund  %o  pay  the  bonded  debt  The  Con- 
■titutlw  allows  only  60  cents  on  the  |100  to 
be  collected  for  county  purposes  lu  a  year, 
except  to  the  extent  necessary  to  discharge 
Indebtedness  created  prior  to  the  Constitu- 
tion. Section  157,  Const  Thus  It  appean 
that  tm  ttae  yesni  1888  and  1889  there  was 
levied  an  excees  of  6  cents,  for  ttae  year  190(^ 
tm  cents,  and  for  the  year  1801,  7%  cents,  on 
the  9100  In  excess  of  the  constitutional  lim- 
itation. Wtaaley  t.  Gommonwealtta,  110  Ey. 
164,  61  &  W.  S6,  23  Ky.  Law  Bep.  1292; 
Sparks  v.  Robinson,  115  Ky.  453,  74  8.  W. 
176,  24  Ky.  Law  Bep.  2836.  AppeUant  plead- 
ed that  socta  excess  was  void,  that  the  ooou- 
ty  bad  not  ttae  right  to  collect  it  and  that 
wh^er  he  collected  It  or  not  the  county 
had  not  the  r^tat  to  compel  it  to  be  paid 
Into  the  county  treasury, .  Inasmuch  as  he 
was  liable  at  the  salt  of  the  taxpayers  for 
tt  Whaley  v.  Com.,  supra ;  Sparka  t.  Rob- 
inson, supra.  The  npahot  of  it  was  the  trial 
court  snstalned  appellant  In  eadb  of  his  pleas 
except  as  to  the  "sleepos."  Appellant  prose- 
cutes this  appeal  because  he  was  charged 
anything  on  that  score,  and  the  county  iHrose- 
cvtes  cross-appeals  because  it  waa  4»led 
Jndgmrait  on  other  Items  sued  on. 


Not  only  were  these  four  cases  heard  to- 
gether In  the  court  below,  but  similar  suits 
against  appellant's  predecessor,  as  well  as 
hts  successor  In  office,  containing  similar 
grounds  of  complaint  and  defenses  as  here, 
all  were  pr^ared  and  heard  together,  in 
this  way  this  record  presents  a  rather  com- 
prehensive view  of  governmental  matten  in 
Owen  county  for  a  period  of  about  10  years, 
embracing  aj^teliant's  term  of  office.  And 
it  Is  an  astounding  lecture.  The  tax  rate 
has  been  increased;  the  assessed  value  de- 
creased, exc^  for  the  last  year  w  so  of  the 
period;  the  coun^  Indebtedness  grew  con- 
stantly,  so  did  the  expense  of  administering 
the  connty  govemmmt;  .the  Constitution  was 
disregarded  as  to  the  limit  of  taxation ;  the 
statute  providing  for  equalizing  assesBments 
in  the  several  counties  was  also  purposely 
disregarded ;  the  statute  fixing  tbe  compm- 
satlon  of  the  sheriff  was  Ignored,  and  the 
county  made  to  pay  several  hundred  dollars 
a  year  excessive  commissions;  the  assessing 
officers,  the  fiscal  courts,  county  clerks,  and 
Indeed  the  whole  county  official  machinery 
seems  to  have  been  under  tbe  domination  of 
a  lawless  spell,  by  reason  of  which  the  bnr^ 
dened  taxpayers  have  been  mulcted  more 
than  $100,000,  If  we  may  believe  the  evidence 
in  this  record.  How  much  more  heaven  only 
knows.  For  the  record  shows  that  it  does  not 
show  all. 

That  appellant  was  fully  aware  of  tiie  con- 
ditions, knew  he  was  collecting  money  to 
which  he  was  not  entitled,  and  knew  he  was 
falling  in  his  duty  to  the  county  as  an  offi- 
cial, we  have  no  doubt  In  addition  to  a  vol- 
ume of  evidence  Incriminating  talm  In  tbese 
particulars,  Including  his  failure  to  list  his 
own  property  and  pay  taxes  on  It  his  de- 
clining to  testify  in  his  own  behalf  in  the 
case,  after  having  had  opportunity  to  do  so. 
and  his  refusal  to  bring  in  his  tax  stob  books 
to  show,  as  they  doubtless  would  and  ought 
to  have  shown,  every  dollar  collected  by  him 
as  toxes,  are  enou^  to  convict  him  of  ac- 
tual knowledge  of  condltbms  and  the  fnnd- 
nlent  purpose  to  profit  by  them  tn  qdte  of 
the  law  if  he  could. 

We  will  first  take  the  qnestlon  of  tbe 
commlaslons.  The  statute  then  In  force  fix- 
ed the  commission  of  the  sheriff  tot  collect- 
ing the  county  levy  at  10  per  cent,  on  the 
first  15,000,  and  4  pw  cent  on  the  resldufc 
SecUons  1729, 1884,  414S,  Ky.  St  1908.  Prior 
to  the  adc^tltm  of  the  present  Constltntlon 
there  had  been  in  fwce  a  i^tedal  act  appllca- 
ble  to  Owen  county,  fixing  ttae  cwnmiselon 
of  the  sheriff  at  7  per  cent  It  seems  to  have 
been  ttae  opinion,  as  w&l  as  the  custom  of 
the  fiscal  court  and  other  officials  c(moemed. 
that  ttae  local  act  remained  in  fwce  aftw 
the  new  Constitution.  Such  la  the  teatlmo' 
of  the  wttnesses  who  depoeed  on  that 
point  Section  106  of  the  Omstltntlon  re- 
quires that  the  fees  of  the  connty  tdOeam 
stiall  be  regulated  law,  and  tiiat  means, 
under  sections  69,  60^  Const,  a  general  law 
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applicable  alike  to  erery  officer  of  the  class. 
Tlie  q>eclal  act  applyiog  to  Owen  county  was 
repealed  1^  the  general  law  Babaeqaentiy  en- 
acted regulating  the  fees  of  the  aberlffB  gen- 
erally, as  b^K  utterly  tepngnant  thereta 
It  la  ftf  flie  class  of  local  tax  statutes.  q»e- 
dal  monidpal  acts,  and  tiiat  host  of  enabling 
and  partial  acts  so  rife  under  the  tormtx 
Constitution  as  to  hare  grown  into  an  abuse, 
callli^  Into  being  the  convention  to  frame  a 
new  Constitution,  the  dominant  feature  of 
which  la  unlformUy,  and  equal  benefits  and 
burdens  In  the  matter  of  goremment  The 
fiscal  court  was  without  lawful  povree  to 
agree  to  a  dlifemit  rate  than  fixed  t^T  tbe 
statute.  It  appears  that  botb  parties  were 
laboring  under  the  mistaken  notion  that  the 
old  act  was  still  In  force.  This  mutual  mis- 
take as  to  law  gave  rise  to  the  erroneous  pro- 
ceeding, no  doubt.  In  this  state  the  rule  Is 
that  a  settlemmt  may  be  opened  for  correc- 
tion when  it  was  based  upon  a  mutual  mis- 
take of  the  parties,  whether  of  law  or  fact. 
Hahn  v.  Hart,  12  B.  Mon.  426 ;  LoulaTille  t. 
Zanone,  1  Mete.  151 ;  Louisville  v.  Anderson, 
79  Ky.  334,  42  Am.  Rep.  220;  Underwood  T. 
Brockman,  4  Dana,  317.  29  Am.  Dec  407; 
Fitzgerald  t.  Peck,  4  Utt  125.  When  was 
the  mistake  discoverable  by  the  exercise  of 
reasonable  diligence?  For  that  will  be  the 
date  from  which  the  statute  will  begin  to 
run.  In  Lonlsvllle  v.  Anderson,  supra,  the 
question  of  limitation  arose  in  an  action  to 
recover  a  tax  paid  under  a  mntual  mistake 
of  the  parties.  The  court  observed  that: 
"The  mistake  was  mutual,  and  both  acted 
during  the  wbole  period  as  If  the  right  to  de- 
mand and  receive  was  nnquestioDed."  The 
point  here  raised  was  not  decided  because  of 
the  state  of  the  pleadings.  The  statute 
which  gives  6  years  within  which  to  sue  to 
correct  a  mistake  concedes  that  until  the  er- 
ror Is  discovered  the  statute  of  limitation 
should  be  suspended,  but  not  longer  than  10 
years  in  any  event.  A  mistaken  belief  as  to 
the  law  la  a  fixed  state  of  mfnd  until  some- 
thing comes  to  knowledge  to  disturb  It.  One 
does  not  go  about  forever  doubting  his  own 
belief.  Where  there  is  nothing  to  put  blm  on 
Inquiry  there  is  no  call  for  diligence  other 
than  originally  existed  in  the  matter.  Only 
within  a  few  months  before  these  salts  were 
brought  did  the  fiscal  court  learn  that  it  liad 
been  In  error  In  its  previous  understanding 
as  to  the  commission  allowed  the  sherltf  by 
law.  Xor,  so  far  as  shown,  was  the  sheriff 
better  Informed.  The  Inquiry  came  about 
through  a  determination  to  have  the  county's 
fiscal  matters  checked  up  by  an  expert  ac- 
countant, who  discovered  the  errors,  and  for 
the  first  time  brought  them  to  the  notice  of 
the  parties.  The  overhauling  of  the  books 
and  accounts  of  the  county  seems  to  have 
t>een  when  a  new  administration  succeeded 
the  one  whose  errors  and  loose  methods  had 
caused  or  made  possible  the  trouble  now  in 
suit  Ordinarily  n^ligence  or  laches  of  pub- 
lic <^BclalB  Is  not  chargeable  to  the  public. 


When  the  public  elects  Petals,  It  has  done 
all  it  can  do  for  the  time.  If  the  officials  are 
not  so  diligent  as  they  might  have  been,  their 
laches  will  not  be  imputed  to  the  public, 
where  no  intorrenlng  rlight  ci  a  third  person 
Is  to  be  affected,  rurthermor^  we  oerlonsly 
doubt  whether  there  was  a  time  when  a  con- 
trolling numb«'  of  the  public  officials,  charg- 
ed with  the  duty  of  Invest^tlng  Owen  coun- 
ty's fiscal  affairs  for  those  years,  were  so 
situated  as  that  they  woe  free  to  act  with 
that  Ind^ndence  necessary  to  dlscom  and 
make  public  the  errors  and  frauds  c(mtalned 
in  these  settlements,  until  the  Investlgatloa 
was  b^n  which  led  up  t»  these  suits.  The 
statute  did  not  begin  to  run  until  the  errors 
were  discovered — within  S  years  of  the  bring- 
ing of  the  suits,  and  within  10  years  of  the 
accrual  of  the  cause  of  action.  The  facts  of 
this  case  are  materially  different  from  those 
of  Green  County  v.  Howard,  127  Ky.  879, 108 
S.  W.  897,  32  Ky.  Law  Rep.  213.  The  differ- 
ence in  commissions,  after  correcting  cestaln 
mathematical  errors  In  the  settlements,  was 
as  follows:  For  1898,  $890.33;  for  1899, 
$770.88;  for  1900.  $686.57;  /or  1901,  $900.5a 
The  statute  (section  4143,  Ky.  St  1903)  fixes 
a  penalty  of  6  per  cent  <m  the  amount  of  the 
taxes  delinquent  after  tbe  first  of  December 
In  the  year  In  which  they  are  payable,  to  be 
collected  off  the  taxpayer  as  the  taxes  are. 
This  penalty  when  collected,  or  collectible^ 
belongs  to  the  county.  Com.  v.  Pate,  85  S.  W. 
1096,  27  Ky.  Law  Rep.  628 ;  Bates  v.  Knott 
Co.,  67  S.  W.  lOOfi,  24  Ky.  Law  Rep.  73.  Ap- 
pellant collected  penalties  during  the  four 
years  in  question  to  the  following  amounts: 
For  1808,  $312.62;  for  1899,  $406.16;  for 
1900,  $506.66;  for  1901,  $478.84. 

It  was  claimed,  in  other  cases  pr^ared 
with  this  one,  that  there  was  an  express 
agreement  between  the  fiscal  court  and  the 
sheriff  that  If  the  sheriff  would  promptly 
pay  off  claims  against  the  county  as  they 
were  presented,  using  his  own  money  where 
necessary,  instead  of  Interest,  the  county 
would  not  require  him  to  account  for  the 
penalties  which  he  might  collect  No  record 
was  made  of  the  allied  agreements.  Nor 
would  a  record  of  them  have  validated  them. 
Such  an  agreement  was  beyond  the  compe- 
tency of  the  fiscal  court  to  make. 

Inasmuch  as  the  settlement  Is  opened  on 
account  of  the  mutual  mistake,  and  for  the 
other  reasons  assigned,  concerning  the  allow- 
ance of  commissions.  It  will  be  open  for  the 
correction  of  all  errors  and  frauds  practiced, 
although  such  latter  errors  or  frauds  might 
have  been  barred  If  standing  alone.  The 
Settlement  made  by  the  sheriff  la  a  single 
transaction.  When  it  becomes  Anal,  whether 
by  limitation  or  judicial  pronouncement  it  Is 
final  as  an  entirety.  When,  however,  It  Is 
opened  for  fraud  or  mistake,  then  it  stands 
as  If  the  settlement  had  not  been  closed. 

The  claim  of  the  county  for  the  sums  col- 
lected of  Bo-called  sleepers  Is  really  not  a 
claim  for  tax^  collected  and  unaccounted 
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tor.  But  It  Is  in  the  nature  of  an  action  f6r 
breadi  of  the  aherUTs  bond  to  well  and  duly 
perform  the  duties  of  his  office.  The  statute 
not  only  prohiblta  the  sheriff  from  collecting 
taxes  before  Ihey  are  duly  assessed  and  cer* 
tlfied  to  him  (Bectl<m  4067,  Ky.  St;  Bus- 
sell's  8t  f  0959),  but  it  is  made  the  duty 
of  the  sheriff  to  report  to  the  county  court 
for  assessment  all  omitted  lists  and  persons 
coming  within  his  knowledge  (section  4241, 
Ky.  St;  Russell's  St  1  6170).  When  the 
■faerlfl  knew  that  the  persons  and  property 
constituting  the  list  of  sleepers  were  not  as- 
sessed, it  became  his  duty,  by  virtue  of  the 
the  statute  cited,  to  cause  them  to  be  report- 
ed tor  assessment  That  he  purposely  failed 
to  do.  In  the  meantime  limitation  has  barred 
the  county  of  the  right  to  asBess  such  omit- 
ted property  and  polls.  Section  2515,  Ky.  St.; 
U  &  J.  Ferry  Co.  t.  Com.,  67  S.  W.  626,  22 
Ky.  Law  Rep.  480;  Chicago,  etc.,  R.  Co.  t. 
Com.,  115  Ky.  278,  72  S.  W.  1119.  24  Ky. 
Law  Rep.  2124 ;  Com.  t.  Nute,  115  Ky.  239. 
72  S.  W.  1090,  24  Ky.  Law  Rep.  2138.  The 
sherUTs  neglect  to  perform  his  duty  In  that 
respect  was  a  breach  of  his  bond,  from  which 
the  county  has  sustained  damage  in  the  loss 
of  the  taxes  that  would  have  been  due  and 
collectible  from  the  omitted  items  if  assess- 
ed. But  the  county  could  have  collected 
only  to  the  limit  fixed  by  the  Constitution. 
Therefore  It  lost  only  what  It  could  have 
collected  legally.  The  report  of  the  expert 
accountant  shows  that  for  the  year  1898  the 
tikertff  collected  and  failed  to  account  for 
polls  and  property  tax,  not  assessed,  $2,886.- 
94;  for  1899,  $1,516.24;  for  1900,  $2,477.83; 
for  1901,  $1,849.55— making  $8,680.56,  on  that 
score.  (This  Includes  both  state  revenue  and 
county  levy.  But  these  suits  Involve  only 
the  county  levy.  The  proportion  Is  easily  as- 
certained). But  it  was  developed  on  the  trial 
that  some  of  these  Items  so  reported  by  the 
accountant  were  really  on  the  assessor's 
books,  or  conceded  to  be,  though  generally 
under  some  Initial,  nickname,  or  different 
name,  as  to  make  It  necessary  to  resort  to  ex- 
traneous evidence  to  Identify  the  persons  as 
the  same.  Of  these  Items,  the  aggregate  dur- 
ing appellant's  term  Is  $1,140.32.  Some  of 
the  Items  are  polls  only;  some  are  mixed 
polls  and  property;  some  for  one  year,  and 
some  for  another.  Without  going  Into  de- 
tail of  them  here,  It  Is  Indicated  how  they 
should  be  carried  into  the  settlement:  The 
omitted  polls  should  be  charged  to  the  year 
In  which  omitted,  at  $1.50  each ;  the  omitted 
property  should  be  charged  to  the  year  in 
which  omitted  at  the  rate  of  85  cents  on  the 
$100  only.  The  report  of  the  accountant 
Charles  G.  Harris,  as  corrected  by  his  list 
shown  on  jmges  1995-1997  of  the  record, 
should  be  taken  as  basis  of  the  settlement  in 
the  matter  of  sleepers.  This  report  of  Harris 
is  adopted  for  the  reason  that  It  appears  to 
us  to  have  been  made  by  a  thoroughly  com- 
petent and  impartial  accountant,  after  great 
labor  and  painstaking  Inrestigatlon.  It  is  as 


accurate  as  It  seems  practicable  to  have  nude 
It  under  the  tircunutances.  All  doubts  were 
finally  resolved  In  appellant's  fovor,  and  bs 
is  in  that  r^rt  only  charged  with  the  sums 
shown  to  have  been  collected  hy  him  or  his 
d^ratles.  He  and  his  counsd  had  the  am- 
plest opportunity  to  point  out  any  errors  in 
the  report,  and  with  his  stub  books  in  his 
possession  he  could  unerring  have  told 
whether  the  items  charged  against  him  were 
actually  collected  by  him,  or  by  his  d^ntles 
for  him,  and  accounted  tor  by  tbsm  to  him. 
His  failure  to  make  objection  to  any  item  on 
the  report  as  revised  as  b^ng  unauthorised 
by  the  facts  is  persuasive  of  tiie  accural^  of 
the  report  as  far  as  It  went 

It  is  rannidalned  by  appellant  that  aa  this 
action  was  only  for  the  Burcharglng  of  &B 
settlfflnents  had  with  the  county  court,  which 
had  been  formaHy  approved  and  receoAeA, 
It  was  error  for  the  trial  court  to  have  gone 
beyond  the  function  of  correction,  aa  it  did  in 
charging  the  sleepers  to  aiv>ellant  In  an 
action  in  equity  for  spedflc  relief,  under  a 
prayer  of  general  relief,  on  Issue  Joined  It 
is  competent  for  the  court  to  grant  the  par- 
ties any  relief  to  which  they  may  appear 
entitled,  and  which  It  la  within  the  Jurisdic- 
tion of  the  court  to  grant  Section  90,  Civ. 
Code  Prac;  Bank  v.  Coke.  45  S.  W.  867,  20 
Ky.  Law  Rep.  291 ;  LUlard  v.  Brannln,  91  Ky. 
511,  16  8,  W.  349,  13  Ky.  Law  Rep.  74: 
Brldgford  v.  Barbour,  80  Ky.  529.  The  cir- 
cuit court  did  not  err  In  granting  the  relief 
here  indicated.  But  It  did  err  In  not  grant- 
ing enough. 

The  evidence  discloses  that  the  amounts 
collected  by  appellant  and  not  reported  or 
accounted  for  by  him,  were  ascertained  by 
sending  into  the  county  and  gathering  up  all 
the  receipts  of  taxpayers  who  could  be 
found,  and  who  would  surrender  their  re- 
ceipts to  be  copied  or  used  In  the  investiga- 
tion. Many  persons  refused  to  deliver  their 
receipts;  some  had  been  lost  or  destroyed: 
other  taxpayers  had  died  or  moved  away. 
There  were  some  4,000  and  odd  voters  in 
the  county.  Tlie  examlnatton  being  conduct- 
ed included,  as  has  been  said,  a  period  of  10 
years.  Probably  185,000  tax  receipts  and 
property  lists  had  to  be  examined,  classified, 
re-examined,  verified,  and  properly  chained 
and  credited.  The  eherlfl!  refused  to  leid  his 
aid  In  the  examination  further  than,  after 
the  Initial  report  was  filed  by  the  accountant 
and  published  In  book  form  by  the  fiscal 
court  of  the  county,  appellant  pointed  out 
a  number  of  errors,  which  are  corrected  in 
the  lists  as  Indicated  In  this  opinion.  Only 
about  two-thirds  of  the  tax  receipts  were 
produced  to  the  accountant  The  results 
herein  stated  were  made  up  from  the  receipts 
actually  produced  or  examined,  with  few  ex- 
ceptions. If  the  same  ratio  of  wi^ngdolng 
by  the  sheriff  had  been  maintained  in  those 
not  produced,  the  Uabill^  of  appellant  would 
have  been  Increased  probably  one-third. 

Of  the  taxes  collected  and  paid  over 
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appellant,  about  $30,000  a  year,  he  claims 
that  there  was  Included  the  Illegal  excess 
levy  indicated  above,  and  that  as  he  Is,  un- 
der the  authority  of  Whaley  t.  Common- 
wealth, supra,  and  Com.  t.  Baske,  124  Ky. 
468.  99  S.  W.  316,  30  Ky.  Law  Rep.  400,  11 
L.  B.  A.  (N..8.)  1104,  liable  to  suit  by  per- 
sons who  paid  the  excess,  he  should  be  given 
credit  In  this  settlement  for  such  excess. 
The  most  of  the  taxpayers  of  the  county  pay 
only  small  sums.  The  average  is  not  over 
$8  a  head  of  a  family  a  year.  Including  his 
poll.  The  excess  would  therefore  average 
about  35  cents  a  year  for  each  voter  of  the 
county.  Limitation  has  barred  the  collec- 
tion of  all,  or  of  practically  all,  of  these 
Items.  The  taxpayers  have  not  sned  for  their 
recovery.  The  Bums  were  voluntarily  paid 
to  the  comity,  and  have  gone  to  defray  its 
Indebtedness.  If  the  county  had  to  repay 
these  sums  to  appellant,  It  would  result  In 
a  vast  Increase  of  the  county's  liabilities;  to 
be  finally  borne  by  these  taxpayers.  The  re- 
sult would  be  to  take  from  them  Illegally 
about  $1,500  a  year,  and  by  Judicial  deter- 
mination, because  they  elected  to  abide  their 
payment,  make  them  pay  that  much  more,  to 
be  given  to  the  sheriff,  who  has  qo  right  to 
it.  legal  or  moral.  The  court  of  chancery  will 
not  lend  Its  power  to  produce  such  an  un- 
conscionable result. 

The  Judgments  were  for  less  than  the  ap- 
pellee was  entitled  to  recover.  They  are 
therefore  affirmed  on  the  original  appeal. 
On  the  cross-appeal  of  the  connfy  the  judg- 
ments are  each  reversed.  Upon  the  return 
of  the  cases  to  the  circuit  court  a  settle- 
ment will  be  made  as  of  each  of  the  years 
as  herein  indicated,  charing  appellant  6  per 
cent,  per  annum  interest  from  the  end  of  the 
year,  on  the  sum  found  due  for  that  year, 
and  credit  him  on  the  sum  found  to  be  due 
by  the  Judgment  rendered  heretofore,  and 
which  has  been  superseded,  as  of  the  date  of 
the  supersedeas. 

Remanded  for  proceedingB  and  Judgment 
In  conformity  herewith. 


LOUISYILUB  &  A.  R.  CO.  t.  HIRAM  BLOW 
&  CO. 

(Court  of  Appeals  of  Kentucky.  Jan.  27,  1910.) 
CABBIBBS  (I  W*)— FBEtGHl^WBONOrUL  DE- 

LIVEBT— AonoNft— AuomfT  Recovebablb— 
Cbeoits. 

Where  two  of  three  cars  consigned  to  plain- 
tiff were  delivered  to  another,  who  Babsequpotlr 
became  bankrupt,  and  plaintiff  proved  hia  riaim 
aeainst  the  baokrapt's  estate  for  the  value  of 
all  three  cars,  believing  that  they  were  all  de- 
livered to  him,  and  was  allowed  a  part  of  the 
total  value  of  all  the  cars,  in  a  subsegaent  ac- 
tion against  the  railroad  company  for  the  value 
of  the  two  cars  wrongfully  delivered,  the  full 
amount  re<wvered  from  the  bankrupt's  estate 
will  not  be  allowed  as  a  credit  against  plalntiETs 
claim,  but  only  the  pro  rata  payment  on  the  two 
ears  wrongfally  delivered;   the  railroad  com- 


pany having  no  Interest  In  the  amount  allowed 
by  mbtake  tot  the  third  car. 

[Ed.  Note.— For  other  cases,  see  Oartiei^  Dec 
Dig-  I  M.*] 

Appeal  from  Clrcnlt  Court,  Madison  Goontr. 

"To  be  officially  reported." 

Action  by  Hiram  Blow  &  Co.  against  the 
Louisville  &  Atlantic  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Wallace  AttHarrls,  Benjamin  D.  Warfleld, 
and  J.  Terls  Cobb,  for  appellant  A.  R.  Bnr- 
nam  &  Bon  and  Bodley  &  BaBkln,  for  ap- 
pellees. 


BARKER,  J.  The  appellees,  Hiram  Blow 
&  Co.,  were  the  owners  of,  and  had  consigned 
to  them  at  Richmond,  Ky.,  three  car  loads  of 
whisky  barrel  staves  of  the  value  of  $1,495.- 
63.  These  cars  were  hauled  to  Richmond  by 
the  appellant,  the  Louisville  &  Atlantic  Rail- 
road Company,  and  two  of  them  were  wrong- 
fully delivered  to  the  Hume  Cooperage  Com- 
pany, of  Richmond.  The  third  car  was  held 
by  appellant,  and  for  some  reason  unexplain- 
ed in  the  record  was  not  received  by  Hiram 
Blow  &  Co.  until  some  time  after  the  con- 
version of  the  other  two  cars.  Shortly  after 
receiving  the  two  cars  of  staves  above  re- 
ferred to,  the  Hume  Cooperage  Company  be- 
came insolvent  and  went  Into  bankruptcy. 
The  appellees,  Hiram  Blow  &  Co.,  thereup- 
on proved  a  claim  against  the  bankrupt  for 
tue  sum  of  $1,495.63,  being  the  full  value  ot 
all  three  cars  of  staves,  although  only  two 
had  been  delivered  to  and  received  by  the 
bankrupt  Presumably  this  was  done  be- 
cause Hiram  Blow  &  Co.  thought  at  the  time 
that  all  of  the  cars  had  been  delivered  to 
the  Hume  Cooperage  Company.  The  estate 
of  the  bankrupt  corporation  paid  73^.^  per 
cent  of  the  total  amount  of  claims  proved, 
and  Hiram  Blow  &  Co.  therefore  received 
73^^  per  cent  on  the  total  value  of  the  three 
cars,  when,  as  a  matter  of  fact,  they  were 
entitled  to  only  73^.^  per  cent  of  the  aggre- 
gate value  of  two  cars. 

Afterwards  the  appellees  Instituted  this 
action  against  the  Louisville  &  Atlantic  Rail- 
road Company  for  the  value  of  the  two 
cars  of  staves  which  It  had  wrongfully  de- 
livered to  the  Hume  Cooperage  Company, 
crediting  the  account  by  the  amount  received 
from  the  bankrupt  estate  as  their  pro  rata 
on  the  two  cars  wrongfully  delivered  as 
aforesaid.  The  appellant  admits  its  liability 
for  the  wrongful  delivery  of  the  two  cars  of 
staves,  but  Insists  that  the  account  should 
be  credited  by  the  full  amount  which  appel- 
lees received  from  the  bankrupt  estate ;  and 
this  Is  the  real  question  arising  upon  the 
record.  For  appellees,  it  Is  Insisted  that  the 
dividend  paid  by  the  assignee  In  bankruptcy 
on  the  car  which  was  not  delivered  to  the 
bankrupt  and  for  which  the  bankrupt  waa 
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not  at  an  liable^  was  money  paid  to  tbem 
by  mistake,  In  whldi  the  railroad  corpora- 
tion lias  no  Interest;  that  all  the  railroad 
COTporatltm  Is  entitled  to  recdve  credit  for 
Is  the  pro  rata  paid  tbem  on  tbe  two  cars 
which  it  wrongfully  deliTOred  to  the  Home 
Gooperase  Company.  The  circuit  lodge  ac- 
cepted tbe  view  of  app^Iees,  and  allowed  ap- 
pellant credit  by  the  dlvldraid  received  on  the 
value  of  the  two  cars  which  had  been  wrongs 
folly  delivered,  and  gave  a  Judg(n«it  against 
ai^llant  for  the  dlfCerrace  between  that  sum 
and  the  value  <rf  the  two  cam  wrongfully  de- 
livered. 

It  seems  to  us  that  fhts  Judgment  Is  cor^ 
rect  Tbe  matter  In  dispute  between  the 
railroad  and  Hiram  Blow  ft  Co.  was  the 
wrongful  delivery  of  the  two  cars  received  |iy 
the  bankrupt  Whether  the  appellees  put  In 
a  claim  for  a  third  car  or  for  five  other  cars 
whldi  the  bankrupt  had  not  received  was 
entirely  Immaterial  to  the  railroad  company. 
The  fact  that  Hiram  Blow  &  Co.,  either  1^ 
mistake  or  fraud,  received  from  the  bank- 
rupt's estate  more  mon^  than  they  were  en- 
titled to,  does  not  concern  the  appeHant  It; 
may  be  that  by  proper  proceedings  Hiram  Blow 
&  Co.  can  yet  be  made  to  pay  back  to  the 
bankrupt's  estate  for  tbe  braieflt  of  tbe  other 
creditors  the  mon^  ibey  wrongfully  obtain- 
ed. If  this  were  done^  where  would  be  the 
right  of  appellant  to  a  credit  for  this  money? 
Suppose,  for  example,  we  should  accept  the 
view  of  appellant,  and  credit  its  claim  by 
the  ^oney  wrongfully  received  by  Hiram 
Blow  ft  Co.,  and  afterwards  tbe  latter  were 
required  to  pay  It  back  to  the  bankrupts  es- 
tate, as  perhaps  might  rightfully  be  done, 
then,  clearly,  Hiram  Blow  ft  Co.  would  lose 
on  an  admittedly  Just  claim  against  the  rail- 
road corporation  ibe  sum  so  i>ald  back  by 
them  to  tbe  bankrupt's  Mtate.  It  seems  to 
us  dear  that  the  fact  that  Hiram  Blow  ft  Ca 
received  money  they  were  not  entitled  to  does 
not  concern  tbe  appellant  Tbs  latter  wrong- 
fully delivered  two  car  loads  of  staves  be- 
longing to  appellee  to  the  Hume  Cooper^ 
Company.  For  the  value  of  these  staves  it 
admits  it  Is  liable.  BlgbtfuUy  Hiram  Blow 
A  Ca  could  only  have  proved  up  a  claim 
against 'the  bankrupt's  estate  for  tbe  two 
cars  which  were  actually  delivered.  Tbe  div- 
idend they  received  on  t^ese  two  cars  was 
Justly  credited  on  their  claim  against  tbe 
railroad  for  the  wrongful  delivery,  and  when 
the  railroad  received  this  credit  it  received 
all  to  which  It  was  entitled.  In  any  otber 
sums  Hiram  Blow  ft  Co.  may  have  wrong- 
fully received  from  the  bankrupt's  estate  tbe 
railroad  company  has  no  Interest  Tbe  legal 
rights  of  the  parties  to  this  litigation  must 
be  settled  according  to  the  facts  Involved  in 
tbe  actual  transaction  which  took  place;  ex- 
traneous facts  or  circumstances  cannot  \^ 
Introduced  fnto  the  cara  to  aid  either  party. 
Tbe  wrongful  act  of  Hiram  Blow  ta  Co.,  tn 
proving  up  a  false  claim  for  a  third  car,  has 
no  legitimate  connection  with  this  case ;  that 


fact  Is  no  more  connected  with  the  real  Issue 
here  than  if  Hiram  Blow  ft  Ca  had  stolen  a 
sun  of  money  from  the  bankrupt's  esute 
pending  the  litigation ;  and  the  railroad  cor- 
poration has  no  more  right  to  have  the 
amount  of  UMm^  which  Hiram  Blow  ft  Oi. 
wrongfully  obtained  from  the  bankxupf  ■  es- 
tate, eithw  by  fraud  or  mistake,  <TBdlted  up- 
on toe  rightful  claim  i^ahist  It;  flian  it 
would  have  had  to  have  credited  moneif  stol- 
en by  tliat  company  from  the  bankmpf s  es- 
tate; In  each  case  Hiram  raow  ft  Co.  would 
be  liable  to  the  bankrupt's  estate  for  the 
amount  so  wrongfully  obtained,  and,  thto 
being  true,  the  railroad  corporation  csanoC 
have  a  lawful  rl^t  to  be  credited  by  the 
sums  obtained.  Two  different  p«sons  can- 
not have  a  Bq;»arate  1^1  right  to  the  same 
thing  at  the  same  time.  If  the  bankrupt's 
estate  has  had  a  right  all  the  time  Mnce 
the  wnmg  of  Hiram  Blow  ft  Oow  to  reonrer 
ba(^  this  mott^,  that  it  cannot  be  true  that 
the  raUroad  corporation  was  also  entitled  to 
it;  in  other  words,  Oie  railroad  corporation 
is  entitled  only  to  be  credited  by  such  snms 
as  Hiram  Blow  ft  Ca  rec^ved  and  bad  a 
legitimate  title  to. 

Tbe  two  cases  cited  appellant  to  sup- 
port ite  contention  are  not  apposite  to  the 
question  we  have  hwe,  and,  when  properly 
analysed  and  understood,  ttiey  are  rather 
against  than  for  tbe  prindlde  insisted  upon 
by  it  In  Jelletts  t.  St  Paul,  M.  ft  M.  By. 
Co.,  80  Minn.  266, 15  N.  W.  2B7,  the  plaintiff 
sued  the  railroad  corporation  for  the  value 
of  a  car  load  of  com  whIcSi  it  had  wrong- 
fully delivered  to  one  Webb.  The  defoidant 
railroad  corporation,  In  Its  answer,  allied 
that,  after  the  wrongful  conversion  of  the 
car  load  of  com  1^  Webb,  he  (Webb)  had 
paid  the  owner,  J^etts,  the  fall  value  of  the 
com  wrongfully  converted  by  him.  This  al- 
legation was  stricken  out  of  ttie  answer  by 
tbe  trial  court  The  Judgmoit  was  reversed 
by  the  Supreme  Court  of  MInneaote  for  this 
error.  Clearly  that  case  does  not  support 
the  contention  of  amtellant  here.  All  that  It 
holds  is  that  the  raUroad  corporation,  whm 
sued  for  the  wrongful  delivery  of  the  com, 
was  entitled  to  show  that  the  person  to  whom 
the  com  was  delivered  had  paid  to  the  own- 
er its  full  value.  Of  couroe,  the  ownm- 
could  not  recover  the  full  value  of  the  com, 
first  from  the  party  to  whom  the  railro.td 
wrongfully  deUvered  it,  and  then  from  the 
railroad  in  addition,  ilie  case  cited  Is  au- 
thority only  for  the  railroad's  right  to  be  cred- 
ited by  the  amount  Hiram  Blov  ft  Ca  re- 
ceived from  tbe  bankrapfs  estate  tor  tSe  two 
cars  of  staves.  If  the  bankmpt's  estete  had 
paid  all  claims  against  It  In  fullf  thai  wliere 
would  have  been  the  Interest  of  the  railroad 
corporation  In  the  amount  wrongfully  paid 
to  Hiram  Blow  ft  Ca  on  the  third  car?  In 
StenruEi  et  al.  v.  Grand  Tmnk  Ry.  Co..  14S 
Mich.  271,  111  N.  W.  768.  a  railroad  corpora- 
tion bad  wrongfully  delivered  a  car  of  lum- 
ber to  Scranton  ft  Ca   The  owners  of  the 
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car  of  lamber,  Andrews  &  Steams,  sued  the 
railroad  on  an  unpaid  balance  due  tbem  for 
tlie  lUDber.  The  railroad  offered  to  show 
that  the  Inmber  was  of  snch  poor  quality 
that  It  was  not  worth  the  amount  sued  for. 
The  car  wrongfully  delivered  was  one  of  four 
cars,  and  the  railroad  offered  to  prove  that 
Andrews  &  Steams  had  bem  paid  by  Scran- 
ton  ft  Ca  In  fun  for  the  lumber,  and  there 
was,  Uierefore,  no  balance  due  them.  The 
trial  court  excluded  this  testimony;  but  the 
Supreme  Court  of  Michigan  reversed  the 
Judgment  and  held,  very  correctly,  we  think, 
that  Andrews  ft  Steams  could  only  recover 
the  value  of  their  Interest  in  the  car  wrong- 
fully c<mverted,  and  it  fhey  had  been  paid 
all  that  waa  coming  to  than,  before  the  con- 
venlms,  they  bad  no  cause  of  action  against 
the  railroad.  This  case  in  principle  is  the 
same  aa  tlie  other  case  dted.  In  both  It 
waa  held  Oiat,  where  a  railroad  wrongfully 
delivers  merdiandlse,  the  owner  of  the  prop- 
erty can  collect  Its  full  value  once.  If  he  col* 
lects  the  whole  value  from  the  party  to 
whom  the  railroad  wrongfully  delivered-  ft, 
then  he  cannot  also  recover  the  whole  value 
from  the  carrier.  If  he  collects  only  a  part 
from  the  person  to  whom  fbe  property  was 
wrongfully  delivered,  he  has  a  cause  of  ac- 
tion against  carrier  for  ttw  unpaid  bal- 
ance, but  no  more. 
Judgment  affirmed. 


SETTLE  V.  COMMONWEALTH. 
(Ooart  of  Appeals  of  Kentucky.   Jan.  25,  1910.) 

1.  Cbiuinai.  Law  (S  SM*}— ConrnnTANCs— 
Absent  Wftnesb. 

Tbe  refiual  of  a  contlnnaDce  on  account 
of  the  absence  of  a  witness  conld  not  be  sustain- 
ed on  the  ground  that  the  witness  was  a  non- 
resident, and  there  was  no  certainty  that  his 
presence  could  have  been  obtained  at  tbe  next 
term  or  any  term  of  conrt,  since  Cr.  Code  Prac 
1 153,  authorizes  a  defendant  to  take  the  deposi- 
tion of  a  nonresident  witness. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1821,  1322,  1332;  Dec.  Dig. 
i  5&4.*1 

2.  Cbiuinax.  Law  (|  695^— Cohtinttanob— 
Absent  Witness. 

In  a  trial  for  rape  of  ■  glil  under  16  years 
of  age,  defendant  was  entitled  to  a  continuance 
to  procure  the  testimony  of  a  physician  who 
ofBclated  at  the  birth  of  prosecutrix,  and  whose 
testimony  would  show  that  she  waa  over  snch 
age* 

[Bd.  Note.— For  otlier  cases,  see  Criminal 
Law,  Dec  Dig.  I  S95.*] 

8.  Cbiminai.  Law  (|  B95*)  —  Continuance  — 
Absent  Witness. 

In  a  trial  for  rape,  defendant  was  entitled 
to  a  continuance  for  absence  of  a  witness  whose 
affidavit  showed  that  she  would  testify  that  she 
was  a  half-sister  of  prosecutrix  end  a  daughter 
of  the  hitter's  mother ;  that  on  a  certain  date 
she  was  at  the  home  of  her  mother  and  prose- 
cutrix, when  several  persons  hired  prosecutrix 
and  her  mother  to  start  the  prosecution;  that 
the  prosecution  was  false;  that  prosecutrix  stat- 


ed that  it  was  false ;  and  that  she  was  being 
forced  to  press  It. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  585.*] 

Appeal  from  Circuit  Court.  hUdlson 
County. 

**To  be  officially  reported." 

O.  W.  Settle  was  convicted  of  crimes  and 
appeals.  Beversed  and  remanded. 

J.  Tevis  Cobb,  A.  V.  Byt^  and  H.  C.  Hazel- 
wood,  for  appellant  Jas.  Breathitt,  Atty. 
Gen.,  and  Tom  B.  McGregor,  Asst  Atty. 
Q«L,  for  the  Commonwealth. 

NtJNN,  C.  J.  This  Is  an  appeal  from  a 
sentence  of  10  years  In  tbe  penitentiary ,  by 
the  Madison  circuit  court  for  the  oCfense  pre- 
scribed In  section  1165  of  the  Kentucky  Stat- 
utes (Russell's  St  I  8778).  App^nt  plead- 
ed not  guilty  to  the  Indictment  Be  really 
placed  his  d^ense  on  two  grounds.  The 
first  was  that  he  did  not  have  Intercourse 
with  tbe  prosecuting  witness,  DruclUa  Mo- 
berly.  The  other  was  that  she  was  over  the 
age  of  16  years  at  the  time  the  offense  Is  al- 
lied to  have  been  committed.  The  establish- 
ment of  either  of  these  defenses  would  have 
authorized  the  jury  to  acquit  him.  It  appears 
in  the  briefs  of  counsel  that  this  Is  tbe  sec- 
ond conviction  of  appellant  for  this  oCTense, 
but  this  fact  does  not  appear  In  the  record. 
Tbe  record  shows  that  this  case  was  called 
for  trial  on  the  fourth  day  of  the  October 
term,  1909,  that  the  commonwealth  announc- 
ed ready,  and  that  the  d^endant  said  that 
he  was  not  ready  for  trial.  The  court  then 
continued  the  case  to  tbe  twmty-flrst  day  of 
the  October  term,  1909,  on  which  date  ap- 
pellant filed  two  affidavits  setting  forth  rea- 
sons wbidi  he  claimed  entitled  him  to  a  con- 
tinuance of  the  case  until  the  next  term. 
These  affidavits  set  forth  tbe  names  of  many 
witnesses  residing  In  that  county,  in  Clay 
and  other  counties,  for  whom  he  had  caused 
subpoenas  Issued  and  placed  In  the  hands  of 
tbe  sheriffs  of  the  respective  counties  to  be 
executed.  Some  of  them  bad  been  returned 
executed  in  part  and  he  stated  that  the  wit- 
nesses named  as  absent  w«»  absent  without 
any  fault  on  bis  part  He  stated  In  detail  the 
testimony  he  espected  to  Introduce  by  each 
one  ot  the  witnesses  and  that  it  was  tmo. 
If  it  were  true,  tt  waa  certainly  material  and 
Important  for  him  In  hia  dtfoise.  We  will 
not  state  the  proposed  testimony  of  each  of 
the  named  witnesses,  and  will  refer  to  only 
two  of  them.  Dr.  L.  S.  Haloimib  la  one,  and 
Rebecca  Bedman,  a  half-aister  of  the  prose- 
cuting witness,  la  tbe  other.  In  our  opinlmi, 
the  materiality  and  Inqiortanoe  of  tbe  two 
witnesses  alone  entitled  appelant  to  a  ctm- 
tlnuance  of  the  cas^  especially,  in  view  of 
the  character  of -the  commonwealth's  testl- 
m<my  <m  the  quntlon  of  the  age  of  Dradlla 
Moberly.    The  prosecuting  witness  testified 
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that  Bhe*  was  bom  on  April  4,  189S,  as  she 
had  been  told.  Her  mother  testtfled  that  she 
did  not  remember  the  date  of  her  birth,  but 
that  It  was  set  down  In  the  Bible,  and  ac- 
cording to  It  she  was  bom  April  4,  1883. 
Robert  Bishop,  a  relative  of  theirs,  testified 
that  he  was  at  their  home  In  the  year  1900, 
and  found  that  the  way  Drucllla's  age  was 
set  down  In  the  Bible  she  was  older  than 
her  brother  Allen,  who  was  known  to  be 
the  older ;  that  he  changed  the  date  of  her 
birth  as  It  appeared;  but  was  not  positive 
whether  he  made  the  "3"  or  the  **9."  The 
Bible  was  exhibited  to  the  Jury  and  showed 
that  the  names  of  all  the  children  of  William 
and  Sarah  Moberly  that  bad  been  bora  be- 
tween the  years  1880  and  1890;  that  Allen 
was  bom  July  10, 1889.  All  the  names  were, 
apparently,  written  by  the  same  person  and 
at  the  same  time.  Drucllla's  name  and  the 
date  of  her  birth  appeared  just  below  that  of 
Allen's,  and  showed  that  the  last  two  figures 
of  the  year  of  her  birth  had  been  changed 
and  then  appeared  as  1893.  The  common- 
wealth Introduced  Mrs.  Matt  Wilson,  who 
testified  that  she  had  a  child  bom  April  29, 
1892,  and  that  DmclUa  Moberly  was  bora  In 
the  same  year  and  month,  but  before  her 
child.  Mrs.  Bell  Moberly  testified  to  the 
same  effect  Appellant  Introduced  several 
witnesses,  who  testified  that  the  prosecuting 
witness  and  her  mother  stated  on  dlETerent 
occasions  that  Dmcllla  was  ovw  16  years  of 
age,  and  that  she  was  bom  April  4,  1800. 
He  also  Introduced  Prof.  Marsh,  the  custo- 
dian of  the  Berea  College  register,  In  which 
the  names  of  the  students  were  recorded  as 
given  by  them  on  entering  the  college.  He 
testified  that  Drncllla  entered  the  college  oa 
September  25,  1905.  and  that  hia  entry  made 
on  that  date,  as  she  gave  It  to  him,  showed 
that  she  was  born  April  4,  1890.  It  will 
thus  be  seen  that  the  date  of  the  birth  of 
DruclUa  was  an  Important  and  material 
question  for  the  defense.  It  was  stated  In 
the  affidavits  for  a  continuance  that  appel- 
lant could  prove  by  Dr.  Halcomb,  who  lived 
In  the  state  of  Oklahoma,  that  he  was  a  phy- 
sician, and,  at  the  time  of  the  birth  of  Drn- 
cllla, was  living  In  Clay  county,  Ky.,  and  was 
called  to  and  did  wait  upon  Mrs.  Moberly  at 
the  time  Drncllla  was  born,  and  that  the 
physician  still  had  In  his  possession  the  visit- 
ing list  which  he  kept  In  Clay  county  In 
1890,  and  that  It  showed  that  Drucilla  was 
bom  April  4, 1890.  It  was  also  stated  in  the 
affidavits  that,  on  Uie  fourth  day  of  the 
term  when  the  case  was  called  for  trial  and 
set  for  the  twenty-flrat  day,  ai^Uant  had 
an  agreement  with  the  commonwealth  attor- 
ns that  they  would  at  once  file  Interroga- 
tories for  the  purpose  of  taking  the  deposi- 
tions of  Dr.  Halcomb.  These  interrogatorlea 
were  filed  and  sent  to  C  B.  Dannaway,  a 
notary  public,  of  Olive,  OkL,  the  doctor^ 
place  of  residence,  with  the  fee  for  taking 
them.  Before  the  affidavits  of  app^ant  were 


completed  and  filed  for  a  continuance,  he  re- 
ceived a  telegram  from  Dr.  Halc<Hnb  statii^ 
that  the  notary  public  was  alck  and  tor  that 
reason  the  deposition  had  not  been  taken, 
but  that  be  would  attend  to  It  boou  and  for- 
ward It.  The  telegram  was  made  a  part  of 
his  affidavit  for  a  continuance.  Notwith- 
standing this,  the  court  forced  him  Into  trial. 

It  appears  from  the  record  that,  soon  after 
the  trial  and  conviction  of  appellant,  the  dep- 
osition of  Dr.  Halcomb  was  received  by  the 
circuit  court  clerk  of  Madison  county.  The 
doctor  testified  in  his  depositions  to  the  facts 
set  forth  in  the  affidavits  for  a  continuance 
and  gave  the  names  of  persons  present  at  the 
birth  of  Drucilla  from  whom  appellant  ob- 
tained affidavits  corroborating  the  doctor  as 
to  the  date  of  her  birth,  whi<^  were  filed 
with  appellant's  application  for  a  new  trial. 

The  Attomey  General  says  that  the  court 
did  not  err  In  not  continuing  the  case  on  the 
account  of  the  absence  of  Dr.  Halcomb,  be- 
cause he  was  a  nonresident  of  the  state,  and 
there  was  no  certainty  that  his  presence 
could  have  been  obtained  at  the  next  term  or 
any  term  of  court  While  this  is  true,  sec- 
tion 153,  Cr.  Code  Prac,  authorizes  a  defend- 
ant to  take  the  depositions  of  a  nonresident 
witness;  and  In  this  case  the  deposition 
would  have  been  taken  and  at  the  trial,  but 
for  the  slclmess  of  the  notary  public  to  whom 
the  papers  were  sent,  and  upon  his  recovery 
they  were  taken  and  sent  to  the  clerk,  arriv- 
ing soon  after  the  trial  and  conviction. 

Appellant  also  set  forth  In  his  affidavit  for 
continuance  what  he  expected  to  prove  by 
Rebecca  Redman,  and  filed  her  affidavit  the 
substance  of  which  was  that  sb6  lived  In 
Madison  county,  Ky.,  In  the  year  1907 ;  that 
she  was  a  half-sister  of  DmciUa  Moberly 
and  a  daughter  of  Sarah  Moberly;  that  on 
a  date  named  she  was  at  the  home  of  her 
mother  and  half-sister  when  several  persons 
came  there  and  persuaded  and  hired  Dm- 
cllla and  her  mother  to  start  tbe  prosecution 
against  appellant;  that  the  prosecution  was 
false  and  without  foundation ;  that  Drucil- 
la told  her  that  the  charge  made  against 
appellant  was  false,  and  that  she  was  being 
forced  to  prosecute  him.  As  stated,  the  affi- 
davits for  a  continuance  presented  much  oth- 
er testimony  in  appelant* s  d^ense ;  but  the 
two  witnesses  referred  to,  ot  themselvea,  en- 
titled him  to  a  continuance. 

It  Is  Insisted  by  appellee's  counsel  that  this 
evidence.  If  admitted,  would  have  been  sim- 
ply cnmnlatlve.  Appellant  did  not  introduce 
any  person  who  was  present  at  the  birth  of 
Draellla,  but,  as  stated,  the  effect  of  his  testi- 
mony was  to  show  the  contradictory  state- 
ments of  Dmdlla  and  her  mother.  In  our 
opinion  this  evidence  would  havft  been  verf 
valuable  to  appellant  on  his  trial ;  but,  as  to 
what  effect  it  \nHild  have  had  iip<m  the 
minds  of  the  jurors,  we  cannot  say.  The 
verdict  might  have  been  tlie  some,  or  it  might 
have  secured  bis  acquittal,  and  be  was  cer- 
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taloif  entitled  to  an  (^tportimUT  to  procure 
this  evidence. 

For  these  reaaons,  the  judgment  of  the 
lower  court  is  reversed  and  remanded  for 
further  proceedings  conslstttit  herewith. 


WEST  LOUISVILLE  BREWING  CO.  T, 
SOHAEFEai. 

(Court  of  Appeals  of  Eentuck^.  Jan.  21,  1910.) 

1.  Masisr  and  Sbbtakt  (I  65*)— Beeach  of 
Contract  bt  Skbtant— Action— Pleading 
AND  Psoor. 

In  an  action  hj  a  brewing  company  agalnat 
a  former  employfi  for  damagea,  under  a  traverse 
of  plaintiff's  allegations  that  defendant  had  man- 
aged the  business  in  a  careless  manner,  thereby 
qpoilfaig  beer  and  nadetiiiK  it  nnBt  for  ns&  de- 
fendant conld  show  that  while  some  of  the  beer, 
which  had  been  made  by  him,  had  been  found 
to  be  bad,  aucb  condition  was  brought  about 
after  It  passed  beyond  his  control,,  and  so  was 
doe  to  the  fault  of  some  one  else. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Serrant,  Cent  Dig.  1  73 ;  Dec.  pig.  |  G5.*] 

2.  BfASm  AND  SXBTANT  (S  65*)— BBBAOH  OF 
CONTBACT  BT  SeSVANT — ACTION— EVIDENCE. 

Evidence,  in  an  action  against  an  employ^ 
fbr  breach  of  tbe  contract  of  employment  by 
permitting  the  product  ot  the  brewery  to  become 
spoiled,  held  to  sustain  a  finding  that  under  the 
contract  of  employment  defendant's  aathority 
as  head  brewer  was  limited  to  employes  in  the 
brewery  proper,  and  did  not  extend  to  all  de- 
partments  of  plaintliTs  bieweiy.  Including  the 
cooling  room. 

IBd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  78;  Dec.  Dig.  |  65.*] 

8.  Appeal  and  Ebbob  (J  903*)  —  Vebdicts — 
Conclusiveness — Nuhbeb  of  Witnesses. 
A  finding  In  favor  of  defendant  on  an  Is- 
sue will  not  be  set  aside  because  the  greater 
number  of  witnesses  testified  thereon  In  favor 
of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  S  3800;  Dee.  Dig.  S  893.*] 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

"Not  to  be  offlclall7  reported." 

Action  ))y  the  West  Louisville  Brewing 
Company  against  Frantc  A.  Schaefer.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Joseph  E.  Conkliag  and  Davis  &  Davis,  for 
appellant  Burwell  K.  Marshall,  for  appel- 
lee. 

LASSING,  J.  The  West  Loulsvlllo  Brew- 
ing Company  employed  as  foreman  and  su- 
perintendent of  its  plant  Frank  A.  Schaefer, 
under  the  following  contract :  "This  contract 

made  this  December   ,  1905,  between 

the  West  Louisville  Brewing  Company,  a 
corporation,  and  Frank  A.  Schaefer,  wlt- 
nesaeth:  That  said  brewing  company  here- 
by employs  Frank  A.  Sdiaefer  as  foreman 
and  Boperlntendent  of  the  West  Louisville 
Brewing  Company,  owned  and  operated  by 
said  company,  at  a  salary  of  $35  per  week, 
from  October  1,  1905,.  to  March  1,  1906.  Aft. 
er  Mardi  1,  1906,  the  salary  to  be  fSO  per 


week.  The  company  agrees  to  furnish  said 
Schaefer  his  light,  water,  fuel  and  house  rent 
free  of  charge,  and  In  case  said  Schaefer  Is 
compelled  to  vacate  the  rooms  he  now  oc- 
cupies, said  brewing  company  agrees  to  give 
him  the  equivalent  of  light,  water,  fuel  and 
house  rent  In  cash  at  the  end  of  each  and 
every  month.  Said  Schaefer  is  to  have  full 
charge  of  the  brewery  and  the  employ&i  of 
same,  and  discharge  and  hire  said  employ^ 
as  In  his  discretion  may  seem  best.  Said 
work  must  be  done  for  the  best  Interests  of 
the  company.  Any  and  all  purchases  made 
by  the  management  must  meet  with  the  ap- 
proval of  said  Schaefer.  It  Is  further  agreed 
that  said  second  party  Is  to  make  first  class 
marketable  beer  for  said  first  party,  so  that 
no  objections  to  the  beer  can  be  made  by 
customers  of  said  West  LoulsvlUe  Brewing 
Company.  In  case  said  Schaefer  becomes 
negligent  or  careless  in  his  attentions  to  his 
duties  or  fails  or  refuses  to  attend  to  same, 
then  said  company  may  at  any  time  regard- 
less of  this  contract  dispense  with  his  serv- 
ices. This  contract  expires  five  years  from 
October  1,  1905.  In  testimony  whereof  wit- 
ness the  hands  of  said  West  Louisville  Brew- 
ing Company,  by  Its  president  (by  order  of 
Its  board  of  directors)  and  said  Frank  A 
Schaefer,  the  day  and  year  above  written. 
West  Louisville  Brewing  Company,  T.  L. 
Block,  Pres." 

Under  this  contract  of  employment  he  work- 
ed from  the  date  thereof  until  — ,  1907, 

when  the  company  discharged  him.  Short- 
ly after  his  discharge,  the  company  filed  a 
suit  against  him,  wherein  It  charged  him  with 
having  breached  his  contract  to  Its  damage 
in  the  sum  of  $3,000.  .  The  defendant's  an- 
swer is  a  traverse.  Later,  and  on  the  day 
the  case  was  called  for  trial,  the  plaintiff 
by  amended  pleading  charged  that  the  de- 
fendant had  managed  the  company's  business 
In  a  careless  and  negligent  maimer,  by  let- 
ting the  vats,  hose,  pump,  and  tanks  become 
unclean  and  sour,  thereby  spoiling  the  beer 
and  rendering  It  unfit  for  use,  to  Its  damage 
as  set  out  In  the  original  petition.  These  al- 
legations were  likewise  traversed,  and  upon 
the  Issue  thus  formed  the  case  went  to  trial. 

The  plaintiff  shows,  by  quite  a  number  of 
its  witnesses,  who  were  customers  of  the 
brewery,  and  many  of  whom  were  stockhold- 
ers in  tbe  plant,  that  at  times,  while  defend- 
ant was  the  master  brewer,  the  beer  was 
bad — so  bad  that  It  could  not  be  sold  and 
had  to  be  returned  to  the  brewery.  Other 
employ^  and  officers  of  the  brewery  testi- 
fied to  snbstantlally  the  same  state  of  facts. 
Defendant  testified  that  the  beer,  when  brew- 
ed and  turned  Into  the  cooling  tanks  or  vats, 
was  all  right  and  properly  made,  and  that 
while  it  was  true  that  at  times  the  beer, 
when  barreled  and  delivered  to  the  trade, 
was  bad,  he  was  in  no  wise  r^ponsible  for 
this  condition,  and  that  It  was  due  to  no 
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fault  on  bla  part  In  Iti  mannf actore ;  that 
the  temperature  of  the  room  In  which  It  was 
cooled  and  kept  was  not  maintained  at  an 
even  heat  or  coolness,  and  because  the  tem- 
perature was  allowed  to  rise  and  fall  the 
beer  bad  fermented  and  soured ;  that  he  had 
frequently  complained  to  the  engineer  in 
charge  of  the  machinery  which  cooled  the 
tanks,  and  also  complained  to  the  officers  of 
the  company,  telling  them  In  effect  that  the 
beer  was  being  soared  because  the  refrig- 
eration was  Imperfect  or  poor — that  he  did 
so  Is  admitted  by  both  the  engineer  and  an 
officer  of  the  company.  The  engineer  testi- 
fied that  this  trouble  was  due  to  no  fault 
of  his,  but  to  the  use  of  defective  or  Inade- 
quate machinery.  Iliere  Is  a  sharp  conflict 
in  the  testimony  as  to  when  the  manufacture 
of  the  beer  Is  complete.  Plaintiff  contends 
that  It  is  not  until  the  beer  is  cooled,  while 
defendant  Insists  that  its  manufacture  is 
complete  when  It  Is  run  into  the  tanks  or  vats 
to  be  cooled.  On  the  evidence  and  contract 
the  case  was  submitted  to  the  Jury  upon  prop- 
er Instructions,  of  which  neither  party  is 
now  complaining,  and  the  Jury  found  for  de- 
fendant Plaintiff  appeals  and  seeks  a  re- 
versal upon  two  grounds;  First  that  the 
Terdlct  is  not  sustained  by  sufllclent  evi- 
dence ;  -  and.  second,  that  the  court  erred  to 
Its  prejudice  in  admitting  incompetent  evi- 
dence. 

The  answer  being  a  traverse,  appellant's 
counsel  contends  that  the  appellee  should  not 
have  been  permitted  to  show  that,  although 
the  beer  was  bad,  It  was  due  to  no  fault  of 
his,  but  to  the  carelessness  of  the  engineer 
In  charge  of  the  cooling  plant.  The  point 
made  by  appellant's  counsel,  questioning  the 
correctness  of  the  court's  ruling  upon  the 
admission  of  the  evidence  complained  of, 
would  be  well  taken  If  defendant  had  ad- 
mitted that  be  made  bad  beer  and  sought  to 
lay  the  responsibility  therefor  upon  some 
other  employ^  at  the  plant  In  other  words, 
if  his  defense  had  been  a  confession  and 
avoidance,  he  would  not  have  been  permitted 
to  Introduce  evidence  to  support  same  unless 
his  answer  had  been  a  plea  in  confession  and 
avoidance.  Bat  the  defense  Is  that  be  ful- 
filled the  requirements  of  his  contract,  and 
that,  although  some  of  the  beer  spoiled.  It 
was  after  It  had  passed  beyond  his  control 
and  from  under  his  Immediate  supervision, 
and  so  due  to  no  fault  of  his.  Under  his 
answer  he  would  certainly  have  the  right  to 
show  this,  and  the  trial  court  did  not  err 
la  permitting  him  to  do  so.  Under  his  plea 
that  he  made  good  beer,  or,  rather,  denial 
that  he  made  bad  beer,  he  would  be  permit- 
ted to  show  that,  while  some  of  the  beer 
which  had  been  made  by  him  had  been  found 
to  be  bad,  this  condition  had  been  brought 
about  after  it  passed  beyond  his  control,  and 
so  due  to  the  fault  of  some  one  else. 

Some  confusion  has  arisen  over  the  con- 
struction of  the  contract  as  to  the  extent  of 
defendant's  authority  over  the  employes  at 


the  brewery,  and  wbUe,  considering  the  con- 
tract by  itself,  we  would  have  been  inclined 
to  hold  that  his  authority  extended  to  and 
over  every  employ^  there,  it  seems  from  tbe 
evidence  that  the  parties  to  this  contract, 
or  at  least  one  of  them,  placed  a  dlfFerent 
construction  on  It  and  that  the  employee  in 
the  brewery  proper  were  regarded  as  b^g 
embraced  within  the  terms  of  the  contract, 
while  those  In  the  cooling  room  were  not; 
and,  upon  coiulderatlon.  It  is  evident  that 
this  latter  construction  is  altogether  reason- 
able, for  It  must  be  remembered  that  there 
are  yet  other  departments  of  the  brewery  In 
which  laborers  were  employed  for  which 
there  would  have  been  no  reason  whatever 
to  hold  that  they  should 'be  under  the  man- 
agement direction,  and  control  of  tbe  master 
brewer,  as,  for  instance,  the  drivers,  collect- 
ors, and  deliverers  of  Ice  which  was  sold  by 
the  plant   Now,  while  all  of  these  laborers 
were  employes  of  the  brewery,  It  can  hardly 
be  contended  that  there  would  be  any  rea- 
son for  or  desire  on  the  part  of  tbe  compa- 
ny to  place  them  In  charge  of  the  master 
brewer,  and,  in  fact  there  would  be  good 
reason  for  holding  that  such  employ^  were 
not  under  his  management  and  direction,  be- 
cause to  require  blm  to  look  After  them  and 
their  line  of  business  would  have  been  to 
take  Just  that  much  time  from  the  business 
for  which  he  was  primarily  engaged,  to  wit, 
the  manufacture  of  beer.    Nor  is  it  difficult 
to  see  why,  as  the  master  brewer,  he  would 
want  entire  control  and  management  of  the 
employes  about  tbe  brewery  immediately  en- 
gaged in  the  manufacture  of  the  beer,  since 
the  carrying  out  of  bis  contract  mnst.  In  a 
large  measure  depend  upon  the  skill  and  ef- 
ficiency of  the  employes  in  that  d^rtment 
and  not  of  employes  in  other  departments. 
The  Jury  seems  to  have  accepted  the  theory 
of  appellee  and  placed  upon  the  contract  the 
construction  which  he  gave  it  and  upon  con- 
sidering all  of  tbe  evidence,  In  connection 
with  the  contract  we  are  not  prepared  to 
say  that  tbey  did  not  reach  the  right  con- 
clusion. 

There  Is  likewise  a  sharp  conflict  In  the 
testimony  as  to  when  the  brew  becomes  beer, 
or,  In  other  words,  as  to  "wh^  beer  is  beer." 
The  testimony  of  the  witnesses  upon  this 
point  Is  not  only  conflicting,  but  far  from 
satisfactory,  and,  If  the  investigation  w«a 
extended,  it  is  altogether  probable  that  th^ 
question  would  rival  in  importance  tbe  gov- 
ernmental problem  as  to  "what  is  whisky." 
When  compared  in  Its  manufacture  with  the 
preparation  of  many  drinks  and  food  stuffs, 
by  analogy  of  reasoning,  we  would  say  that 
the  contention  of  appellee  Is  correct  And 
again,  when  looked  at  from  another  view 
point  the  theory  of  appellant  Is  altogether 
plausible.  It  Is  one  of  those  problems  that 
perhaps  never  can  be  answered  to  the  satis- 
faction of  ell ;  but  as  tbe  jurors  who  tried 
this  case  found  In  favor  of  the  contrition 
of  appellee,  we  do  not  feel  warranted  in  hold- 
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tog,  8linplj  becaosa  tba  numerical  weight  of 
the  erUteDce  la  to  tke  contrary,  tbat  their 
verdict  should  be  set  aaida. 
Jndgmait  afflrmed. 


NOBTONSVILLB  GOAL  00.  T.  WHITED. 
(Oonrt  of  Aro«alB  of  Kentucky.  Jan.  27,  1910.) 

L  UA«m  AITD  SsBTAIfT  (|  2S6*)— iHJUBIia— 
AcnONS  —  JUBT  QUKBTIOIf  —  FAII.UBB  10 

Wasit  Bebtaht. 

In  a  ooal  miner's  action  for  Injarlei  by  the 
pranatare  exirioticai  of  blaati  plaintiff  wai  le^ 
tiag  off,  whettier  defendaot  was  negligent  in  not 
waniitiK  plaintiff  of  the  dancer  of  a  premature 
explosion  by  the  fnie  in  a  blaat  not  lishted  be- 
coming ignited  from  Bpazln  from  the  blast  that 
weDt  off  Jteld  for  the  jniy. 

[Ed.  Note. — For  other  casea.  see  Master  and 
Semnt,  Gent  X>ic.  I  1014;  I>ec.  Dig.  f  286.*] 

2.  AiPKAi.  AiTD  Ebbob  (|  1002*)— Irjubt  to 
SavAWi—SvmcTETicT  OF  Evidence. 

In  a  coal  miner's  action  for  injuries  by  the 
PRmatvre  explosion  of  a  blast,  where  the  eri- 
oaice  was  conflicting,  held,  that  a  verdict  for 

Slalntiff  was  not  so  flagrantly  against  the  evi- 
ence  as  to  require  a  reversal. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
Rgr^Oent.  Dig.  ||  3986-3987;  Dec.  Dig.  I 

Ai^ieal  ffom  Circuit  Court,  HopUns  Coan- 
ty. 

"Not  to  be  offlciaily  r^rted." 

Action  1^  J.  W.  Whlted  against  the  Nor- 
tooBTllle  GoAl  GtHnpany.  Frran  a  Jadgment 
fta  iflalntlff,  defmdant  appeals.  AfBrmed. 

Beldier  &  Spai^s,  for  appellant  Waddlll 
ft  Dranps^,  for  appellee. 

CARROLL,  J.  Tbe  appellee  bnnigfat  this 
action  against  the  ai^lant  company  to  ve- 
cofw  damagee  tor  personal  l&jnrtea  sustain- 
ed In  its  mine  by  the  premature  e^Mlon  of 
a  powder  blast  He  was  seriously  and  per- 
manntly  Injured,  and  the  Jury  assessed  tbe 
damagee  In  Ills  favor  at  91,70a  The  Judg- 
ment on  Uie  verdict  we  are  asked  to  reverse 
fw  tithet  ot  two  reasma:  First  errw  of  the 
trial  court  In  refuring  to  direct  the  Jury  to 
return  a  vwdlct  In  tevor  of  the  company; 
utd,  seomd,  because  the  verdict  la  flagrantly 
against  tbe  evUence,  No  othw  errors  are 
complained  oL  Tbe  apples  at  the  time  of 
bis  injnry  was  about  52  years  old.  He  had 
been  working  in  ttie  mine  some  four  weeks, 
but  during  this  ttme  had  not  made  any  blasts 
or  observed  any  being  made  until  tbe  day  he 
wo  Injured,  but  be  had  often  seen  fuse  used 
in  blasting  rode  and  othw  material.  The 
Bilnv  wtuNM  duty  it  waa  to  set  off  the  blasts 
had  g(Hie  away*  and  tbe  mine  boss  came  to 
the  place  where  appellee  was  loading  coal 
and  asked  him  to  do  the  shooting.  Appellee's 
venion  <^  the  afbilr  Is,  In  substance  that 
when  tbe  mine  boss  aivnroached  blm,  and  re- 
quested tbat  he  make  the  blasts,  he  told  blm 
he  did  not  want  to  do  it  and  did  not  know 
anything  about  the  use  of  fuse,  although  be 
was  familiar  with  the  methods  of  using  what 


are  called  SQuibs ;  that  the  mine  boss  abow- 
ed  him  how  to  fix  the  fuse  and  told  him 
there  was  no  dai^w  in  its  na^  and  fiutber 
tnatrueted  blm  that,  as  several  blasts  were 
to  be  set  itf  in  the  same  room  at  the  aame 
time,  if  he  taSleA  to  Ught  the  fuse  f or  aU  the 
Uasti  that  lie  should  return  fmmedlatriy  aft- 
er the  onee  I^ted  had  gime  off  and  flre  the 
ones  that  he  had  failed  to  light;  before  the 
smoke  from  the  exploded  ones  had  settled 
down  In  tbe  mine. 

We  may  observe  here  that  it  was  shown 
that,  when  a  powder  blast  Is  made,  the  smoke 
and  fumes  go  to  the  top  of  the  room  or  en- 
try in  which  the  blast  Is  made,  and  In  a 
few  minates  It  settles  down  on  the  bottom, 
and  when  it  does  so  settle  it  Is  not  safe  to 
come  In  contact  with  It  That  the  mine  boeo 
did  not  tell  blm  that  there  was  any  danger 
of  the  fuse  in  a  blast  not  lighted  becoming 
Ignited  from  sparks  from  the  blast  that  went 
4^,  and  he  (app^lee)  did  not  know  tbat  this 
occasionally  happened.  After  receiving  the 
Instructions  from  the  boss,  be  wait  to  the 
room  to  which  he  was  directed  to  go  and 
bored  nine  holes  at  tbe  places  indicated  by 
tbe  boss.  Six  of  these  holes  were  In  tlie 
face  of  tbe  room,  and  three  of  them  were  in 
tbe  side  of  It ;  all  being  close  together.  That 
after  the  boles  were  drilled,  he  prepared  them 
for  blasting  by  putting  powdw  and  fuse  In 
tbe  usual  way  In  each  one  of  tbem,  and  then 
he  and  his  two  sons  lighted  the  fuse  in  seren 
of  the  blasts  and  retired  a  short  distance  to 
escape  the  danger  incident  to  the  explosion. 
Tbat  when  tbe  seven  Masts  went  off,  he  at 
once  returned  to  light  the  two  that  had  not 
been  fired,  as  he  was  Instructed  to  do,  and 
when  he  went  back  one  of  the  blasts — ^the  fuse 
of  which  bad  not  been  lighted — ^went  off,  and 
from  tbe  effects  of  the  explosion  he  received 
the  Injuries  complained  of.  He  further  said 
that  b^ore  n^^tf^ng  tbe  blasts  he  went  to  the 
[>owder  house  to  get  tbe  blasting  matwlal, 
but  there  were  no  squibs  there,  and  he  was 
told  to  take  the  fuse.  His  statement  that 
sparks  or  flre  from  a  blast  would  occasion- 
ally set  off  a  blast  that  had  been  prepared 
with  fuse  for  firing  close  to  It  was  corroborat- 
ed by  the  evidence  ot  other  witnesses.  The 
testtmimy  for  appellee  also  conduced  to  show 
that  fuse  was  more  dangmne  than  squibs, 
as  squibs  could  not  be  Ignited  other  Masts 
because  sqalbs  were  only  placed  In  the  holes 
at  the  time  they  wm  lighted.  And  so.  If  he 
bad  used  squibs  in  place  of  fuse,  and  bad 
prepared  nine  blasts,  but  had  ordy  lighted 
seven  ot  them  at  the  same  time;  then  could 
have  been  no  danger  ot  eittier  of  the  other 
two  going  off  because  the  sqnlbs  would  not 
have  beoi  in  them.  The  mine  boss  testified 
that  be  selected  appellee  to  make  the  Masts 
because  appellee  told  him  tbat  he  knew  how, 
and  denied  that  he  gave  him  Instmctlons  of 
any  kind  or  character,  or  told  him  after  set. 
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ting  off  some  but  not  all  oi  tbe  blasts  to  go 
at  once,  after  the  raes  he  bad  llgbted  explod- 
ed, and  Are  tb«  otbera.  Tbe  teBtimony  for 
the  company  also  conduced  to  abow  that  fnse 
was  safer  tban  sqnlba,  that  th^  bad  botb 
■qnlba  and  fuse  at  Qie  powder  house,  and  ap- 
p^lee  conld  hare  gotten  either  that  he  called 
for. 

Fran  this  oatUne  of  the  evidence,  It  will 
be  aoea  that  it  was  confllctli^  upon  emrr 
material  Issue  In  the  case.  If  the  jury  be- 
lieved the  evidence  of  ai^lee  and  his  wit- 
nesses— and  they  had  the  right  to  do  so — 
the  conipany  was  guilty  of  n^lgence  In  giv- 
ing him  the  Instmctlims  he  was  following 
when  he  received  the  Injni?,  and  In  falling 
to  warn  him  aftw  notice  of  bis  Ignorance  of 
the  danger  of  a  premature  explosion.  This 
was  tbe  real  act  of  negligence  complained  of. 
It  Is  upon  this  that  appose  relledt  and  bis 
own  and  the  othtr  evldoice  in  his  behalf 
made  oat  tor  him  upon  this  issue  a  case  that 
entitled  him  to  go  to  tbe  jury., 

A  person  of  ordinary  Intelligence,  as  appel- 
lee was,  might  nnderstand  bow  to  drill  holes 
and  chance  them  with  powdw  and  fuse,  fire 
off  the  blasts,  and  that  it  would  be  danger- 
ous to  remain  dose  to  the  blasts  whm  th^ 
were  fired  off.  But  he  might  not  know  that 
there  was  any  probability  of  other  Masts  not 
lighted  being  discharged  by  sparks  of  fire 
from  the  ones  that  had  been  fired.  Tiie  evi- 
dence is  conflicting,  but  In  probability  of 
truth  it  cannot  be  said  that  tbe  prepcmder- 
ance  was  greatly  in  favor  of  either  one  side 
or  tbe  other.  At  any  rate,  tbe  verdict  is  not 
so  flagrantly  against  the  evidoice  as  to  an- 
tborlze  us  to  Interfere. 

Wherefmre  the  Judgment  la  affirmed. 


THOMAS'  ADM'B  v.  MATSVILLBJ  ST.  ET. 

&  TBANSFBR  CO. 
(Court  of  Appeals  of  Kentucky.  Jan.  26. 1910.) 

JuDGURST  (i  891*)  —  Satisfaction— Release 

OF  Joint  Tobt-Feasob. 

Where  plaintiff  recovered  judgment  against 
two  joist  tort-feaBors,  and  elected  to  collect  hit 
judgment  against  one  of  tliem,  bia  cause  of  ac- 
tion was  satisfied,  and  tbe  other  tort-feasor  was 
released  though  the  Judgment  against  tbe  other 
was  larger  than  the  one  paid. 

[EM.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  i  1703 ;  Dec.  Dig.  S  891.*] 

Appeal  from  Circuit  Court,  Mason  County. 

"To  bo  officially  reported." 

Action  by  the  Maysville  Street  Railway  & 
Transfer  Company  against  Isaac  Thomas* 
Administrator.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Allan  O.  Cole  and  Thos.  B.  Phister,  for  ap- 
pelant Worthlngton  ft  Cochran,  tor  app^- 
lee. 

HOBSON,  J.  Tbe  Maysville  Street  Ball- 
way  &  Transfer  Company  operated  street 


cars  in  Maysville,  with  electricity,  whlcb  was 
fumi«hed  to  It  tq^  tbe  Mi^rsrlUe  Oas  Com- 
pany by  wires  comnecthig  its  dynamoa  wHb 
tbe  wires  of  the  Street  Ballway  Company. 
One  of  the  live  wires  of  the  Street  BaUway 
Conqiany,  while  thus  diaiged  with  a  high 
pmrer  of  electricity,  waa  suffered  to  hang 
down  In  the  street,  and  Isaac  Thomas,  a 
negro  boy.  was  killed  1^  It  An  action  was 
brought  by  hts  administrator  to  recover  for 
bis  death,  gainst  both  companies,  on  the 
ground  that  the  loss  of  his  life  waa  dne  to 
tbe  negligence  of  each.  On  the  trial  of  the 
case  the  circuit  court  at  tbe  conclusion  of 
the  plaintiff's  evidence.  Instructed  tbe  Jury 
peremptorily  to  find  for  tbe  Gas  Company; 
and,  tbe  case  having  been  submitted  to  the 
jury  as  to  the  Street  Railway  Company, 
there  was  a  verdict  against  It  for  96,500. 
Judgment  was  entered  accordingly.  The  ad- 
ministrator appealed  from  so  much  of  the 
judgment  as  dismissed  his  action  against  the 
Gas  Company;  and  on  the  appeal  It  was  de- 
termined by  this  court  that  the  peremptory 
Instruction  should  not  have  been  given,  and 
tbe  judgment  was  reversed.    See  Gliomas' 
Adm'r  V.  Maysville  Gas  Co.,  108  Ky.  224,  56 
S.  W.  153,  53  I*  B.  A.  147.    Tbe  Street  Car 
Company  prosecuted  an  appeal  from  the 
Judgment  against  It  and  on  this  appeal  tbe 
Judgment  against  It  waa  affirmed.   See  Mays- 
ville Street  Car  &  Transfer  Company  v. 
Thomas*  Adm'r,  60  S.  W.  1129,  22  Ky.  Law 
Rep.  1645.   On  the  return  of  the  case  to  tbe 
circuit  court  after  Its  reversal  in  ^bis  court 
as  to  tbe  Oas  Company,  it  was,  after  some 
further  preparation,  tried  again,  this  trial 
resulting  In  a  verdict  and  Judgment  against 
the  Oas  Company  in  tbe  sum  of  $5,000.  Tbe 
Oas  Company  appealed  to  this  court  with 
supersedeas,  and  the  judgment  was  aflbnned 
with  damages.    See  Maysville  Oas  Co.  v. 
aromas'  Adm'r.  75  S.  W.  1129.  25  Ky.  Lav 
R^  40B.   After  the  Judgment  was  affirmed 
by  this  court  th»  surety  In  the  supersedeas 
bond  paid  It  off,  and,  as  be  was  allowed  to 
do  under  tbe  statote,  took  an  assignment  <tf 
the  judgment;  the  plaintiff  executing  to  him 
tbe  following:   "A.  M.  J.  Cochran,  having 
this  day  paid  off  In  fnll  the  Judgment  of 
the  Mason  circuit  court,  rendered  on  tbe  19th 
day  of  June,  190&,  in  the  case  of  S.  P.  Fw- 
rine,  Adm'r  of  Isaac  Thomaa,  Decesaed,  v. 
Maysville  Gas  Cranpany,  whldi  Judgment 
together  wltti  the  cost  tax  tiie  Mason  drcnlC 
court  and  the  costs  In  Use  Ooart  of  i^qteals 
of  Kentncky,  and  Interest  and  damages, 
amonnt  to  the  sum  of  f6,067JI%  tiie  sidd 
Ju^ment  Is  now  as^gQed*  transCerred  and 
ddlvered  to  the  said  A.  IC  J.  Cochran,  who 
la  the  surety  of  said  MaysvUIe  Oas  ComiMiiy 
on  the  snpnsedeas  bond  weented  tqr  It  on 
the  appeal  from  said  Judgmait**   After  tbo 
plaintiff  had  thus  received  sattafaetkm  of 
bis  judgment  against  the  Gas  Company,  ho 
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took  out  an  execution  on  the  Judgment  against 
tbe  Street  BaUway  *  Transfer  Compenr,  and 
levied  the  erecatlon  upon  certain  personal 
vmptxty  bdonglng  to  that  company-  It  then 
brought  tbis  salt,  «ettli«  up  the  tacts  we 
have  stated,  and  obtained  an  Injunction  en- 
joining him  from  proceeding  to  collect  tbe 
Judgment  against  it  Tbe  drcnit  court  on 
final  hearing  baring  perpetuated  tbe  Injunc- 
tion, the  plalntur  appeals. 

In  Black  on  Jnd^ents,  I  782,  the  rule  on 
the  subject  Is  thus  stated:  '^e  plaintiff  can 
hare  bat  one  sadsfacticm  for  a  Joint  wrong. 
And  therefore  if  he  recovws  a  Judgment 
against  one  of  the  Joint  tort-feasors,  and  ob- 
tains satlsfaeUon,  that  cerates  as  a  dlB> 
charge  ot  the  others."  To  same  effect,  see 
note  Abb  V.  N.  P.  B.  B.  Co.,  92  Am.  St  Bep. 
885;  Freeman  <m  Ju^ments,  S  2S6;  17  Am.  ft 
Bug.  Encyc.  865;  23  Cyc  1494.  The  rule 
as  above  quoted  was  recognized  by  this  court 
In  Sodousky  t.  McGee,  4  J.  J.  Marsh.  269; 
and  in  United  Society  of  Shakers  v.  Under- 
wood, 11  Bush,  26S,  21  Am.  Bep.  214,  the 
court,  after  considering  at  length  the  author- 
ities on  the  subject,  said:  "It  thus  appears 
that  while  tbe  plaintiff  may  maintain  sepa- 
rate actions  and  recover  separate  Judgments 
against  Joint  treqiassers,  and  may  elect  to 
take  the  largest  sum  assessed,  or  to  proceed 
against  tbe  solvent  defendant,  or,  in  case  no 
one  of  them  is  able  or  can  be  compelled  to 
pay  tbe  whole  Judgment  rendered  against 
him,  may  accept  part  satisfaction  from  one 
and  still  look  to  tbe  others  for  such  balance 
as  may  be  necessary  to  give  him  full  1^1 
compensation  for  the  wrong  suffered,  yet  or- 
dinarily, when  be  has  made  his  election,  he 
will  be  concluded  by  It.  His  right  of  action 
against  tbe  other  co-trespassers  was  not  bar- 
red, nor  his  claim  against  them  extinguished, 
by  his  voluntary  action  in  the  premises,  but 
when  he  determined  to  enforce  tbe  first  judg- 
ment and  did  make  it  productive,  be  elected 
to  accept  tbe  amount  assessed  as  damages 
as  full  compensation  for  tbe  injury  of  which 
be  complains,  and  to  treat  said  judgment 
and  bis  other  collateral  concurrrat  remedies 
as  securities  for  a  claim,  tbe  amount  of 
whidi  bad  been  rendered  certain  by  Jndldal 
action.  To  this  conclusion  It  may  be  object- 
ed that  tbe  wrongdoers  who  were  not  parties 
to  the  first  action  are  not  bound  by  tbe  as- 
eessment  of  the  value  of  tbe  bonds  converted. 
This  Is  true;  but  In  such  a  case  the  plain- 
tiff may.  If  he  choose,  decline  to  enforce  bis 
first  Judgment  and  leave  tbe  question  of  tbe 
amount  to  which  he  Is  entitled  an  open  one 
until  be  sues  and  recovers  against  all  who 
are  liable  to  him,  and  then  elect  which  Judg- 
m&it  be  will  enforce."  Tbe  rule  thus  stated 
was  recognized  In  liOuIsville  ft  EvansvlUe 
Mail  Co.  V.  Barnes,  117  Ky.  870,  79  S.  W. 
262  (64  B.  A.  674,  111  Am.  St.  Bep.  273), 
where  the  court  said:  "It  is  a  universal  rule 


of  law  that  Joint  tort-feasors  are  Jointly  and 
severally  liable  to  the  Injured  party.  Be 
may  sue  any  one  or  all,  at  his  election;  but 
when  he  once  receives  satisfaction  for  the  in- 
jury d(me  lilm  fnan  one  or  more  of  tbe  tort- 
feasors, he  is  barred  from  proceeding  against 
the  othw  Joint  tor^feasor8." 

When  the  plaintiff  collected  the  amount  of 
his  judgmmt  against  the  Gas  Company  from 
the  surety  In  tbe  supersedeas  bond,  he  ac- 
cepted satisfaction  of  tbe  judgment  He  no 
longer  has  a  Judgment  against  the  Oas  Com- 
pany, for  tbe  boieflt  of  It  has  berai  assigned 
to  the  surety.  It  is  earnestly  maintained  for 
him  that  he  may  credit  tbe  amount  so  col- 
lected on  his  Judgm^t  against  the  Street 
Ballway  &  Transfer  Company ;  that  he  was 
entitled  to  collect  from  the  Street  Ballway  & 
Transfer  Company  the  full  amount  of  the 
judgm^t  against  It  and  It  will  not  be  prej- 
udiced in  any  my  if  this  Judgmmt  is  credit- 
ed by  what  he  has  collected  from  tbe  Gas 
Company.  There  is  apparent  force  In  this, 
but  the  great  weight  of  authority  Is  other- 
wise, and  c(«ent  reas<ms  siq;>port  tbe  rule. 
Tbe  plaintilTs  cause  (tf  action  was  merged  in 
bis  judgment  ^ben  bis  judgment  was  satis- 
fied his  cause  of  action  was  at  an  end.  To 
allow  him  to  maintain  an  action  upon  a 
cause  of  action  which  Is  satisfied  would  be 
an  anomaly.  He  had  his  election  whether 
he  would  collect  the  judgment  against  tbe 
Gas  Company  or  the  Judgment  against  the 
Street  Ballway  Company.  He  could  not  col- 
lect both.  He  made  his  election,  and  thus 
satisfied  bis  cause  of  action.  If  tbe  plain- 
tiff has  a  joint  cause  of  action  for  a  tort 
against  A.,  B.,  C,  and  D.,  and  obtains  a  judg- 
ment against  A.,  which  he  collects,  to  allow 
blm,  while  holding  this  mouey,  to  proceed 
against  B.,  C,  and  D.  In  tbe  hope  that  he 
might  obtain  a  larger  Judgment  against  one 
of  them,  and  thus  collect  the  excess,  when 
he  would  lose  nothing  if  his  recovery  was 
smaller,  would  be  to  extend  greatly  this  class 
of  ittl^tion,  and  Ignore  the  maxim  that  It 
is  to  tbe  interest  of  all  that  litigation  should 
end.  It  Is  a  sound  rule  of  public  policy  that 
the  plaintiff  who  has  In  his  pocket  one  com- 
plete satisfaction  of  his  cause  of  action  shall 
not  while  retaining  this,  litigate  the  cause 
of  action  further. 

We  attach  no  Importance  to  the  fact  that 
tbe  Instructions  given  by  the  court  on  the 
trial  of  tbe  case  against  the  Street  Ballway 
Company  were  different  from  those  given  on 
the  trial  of  the  case  against  the  Gas  Com- 
pany. On  the  first  trial  the  court  did  not 
give  an  instruction  allowing  punitive  dam- 
ages; on  tbe  second  trial  he  did  give  such 
an  Instruction,  but  notwithstanding  this,  on 
tbe  second  trial  the  verdict  was  for  $500 
less  than  the  first  The  cause  of  action  was 
tbe  same  on  both  trials* 

Judgment  afllrmed. 
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LOVELACE  T.  LOVBLA.CB  et  aL 
(Court  of  Appeals  of  Keotacky.  Jan.  25.  lOia) 

1.  Bn.L8  AND  Notes  (|  94*)— Considbbatiqn— 

ANTECEDENT  DEBT. 

Ad  antecedent  debt  das  tb»  payee  was  a 
food  eonrideration  for  the  exeeoUoa  of  a  piom- 
luory  note  for  the  amonnt  of  the  debt. 

tBd.  Nota.— 'For  other  caaea,  see  Bills  and 
Notes,  Oent  Dig.  H  16e-2i27Dee.  Dig.  {  94.*] 

2.  PBINOtPaX.  AND  SUBBTT  ({  95*)— DXBOHABOE 

or  Sdbetibs— PuBPosB  OF  EzEctrnna  Ob- 

UOATION— CBKDITOB'B  KNOWLEDGE. 

If  the  bolder  of  a  note  did  not  know  of 
misrepresentations  hj  the  maker  to  sureties 
thereon  as  to  the  purpose  of  executing  It  and 
took  it  in  good  faith  in  payment  of  an  antecedent 
debt  when  the  maker  represented  to  the  sore- 
ties  that  it  was  given  for  another  purpose,  the 
sureties  would  be  bound. 

[Ed.  Note.— For  other  eases,  see  Principal  and 
Buretj.  Gent.  Dig.  1  144^;  Dec.  Dig.  |  93.*] 

Appeal  from  Circuit  Court,  Wayne  Oonnty. 

To  be  officially  reported." 

Action  by  F.  F.  Lovelace  against  0.  B. 
Lovelace  and  othenL  From  a  judgment  for 
part  ct  dtfmdants,  plaintiff  appealed.  Be- 
versed. 

Kennedy  ft  Kennedy  and  W.  R.  Cress,  for 
aroellant  Duncan  ft  Bell  and  Walter  N. 
FUppin,  for  appellees. 

BARKER,  J.  Tbe  appellant,  F.  F.  Love- 
lace, waa  the  owner  and  holder  of  an  over- 
due promissory  note  for  $616.10,  of  which 
bis  brother,  C.  B.  Lovelace,  was  the  maker, 
and  the  appellees  Donloule  and  G.  W.  Hurt 
were  saretles.  The  note  not  being  paid,  this 
action  was  Instituted  against  tbe  maker  and 
sureties  to  recover  a  judgment  for  tbe 
amount  due.  The  maker,  C.  B.  Lovelace,  al- 
lowed judgment  to  go  by  default.  The  sure- 
ties filed  separate  answers,  alleging  a  fraud- 
ulent conspiracy  between  C.  B.  Lovelace  and 
his  brother,  F.  F.  Lovelace,  by  which  to  In- 
duce them  to  become  sureties'  on  the  note  In 
question,  in  order  to  pay  off  an  antecedent 
Indebtedness  due  to  F.  F.  Lovelace  by  C.  B. 
Lovelace,  who  was  Insolvent.  The  fraud  con- 
sisted in  C.  B.  Lovelace  making  false  state- 
ments to  the  sureties  that  he  desired  them 
to  sign  the  note  for  purposes  other  than 
the  payment  of  an  antecedent  debt.  One  of 
the  sureties,  Donlouie,  claims  It  was  repre- 
sented that  the  maker  of  the  note  desired 
to  raise  funds  to  enable  him  to  stock  and 
equip  a  livery  stable  In  the  town  of  Albany, 
Clinton  county,  Ky.  To  the  other,  C.  W. 
Hurt,  It  is  alleged  that  tbe  maker  represent- 
ed that  he  desired  to  raise  money  to  make 
tbe  last  payment  upon  a  farm  be  bad  par- 
chased.  Both  parties  allege  that  they  would 
not  have  become  sureties  for  O.  B.  tx>velace 
in  order  to  enable  lilm  to  pay  an  antecedent 
debt  to  his  brother.  The  plaintiff  denied  all 
tbe  material  allegations  of  the  answers,  and  a 
trial  resulted  in  a  Judgment  In  favor  of  the 
sureties. 


As  to  the  question  of  the  evIdcDce  adduced 
uiKm  the  trial,  It  may  be  dlamlssed  by  saying 
that  there  was  testimony  tending  to  estab- 
lish both  sides  of  the  issues  between  the  par- 
ties litigant ;  and  this  brings  UB  to  the  qoe^ 
tlon  of  the  correctness  ot  the  Iceal  prlndi^es 
laid  down  by  tbe  trial  Jodg»  In  the  inatmo- 
tlons  given  to  the  jury. 

Instruction  No.  1,  given  by  tbe  court,  is  as 
follows:  "You  will  And  for  tbe  plaintiff.  F. 
F.  Lovelace,  in  this  case,  unless  you  shall 
believe  from  tbe  evldmce  that  the  note  sued 
on  was  a  pre-existing  debt  due  from  0.  B. 
Lovelace  to  tbe  plaintiff,  F.  F.  LoTdaoe^  and 
further  Mime  from  the  evidence  tbat  at  the 
time  the  defendants.  Hurt  and  Donloule 
signed  said  note  as  sureties,  that  they  had 
been  made  to  bdtove  by  C.  B.  Lovtiac^  and 
did  believe,  that  said  note  was  being  made 
for  the  purpose  of  raising  funds  for  tbe  bme- 
flt  of  0.  B.  LoT^ace  for  other  purposes,  and 
if  you  believe  the  laUer  state  of  case  you 
will  find  for  them  or  dther  of  tbem,  altbou^ 
you  may  further  believe  from  tbe  evidence 
that  F.  F,  Lovelace  vai  Ignorant  of  tbe 
resentatioDS  made  to  said  defendants  by  G. 

B.  Lovelace.** 

This  instruction  does  not  correctly  state 
the  law  governing  the  lasues  betweoi  the  par^ 
ties  to  this  litigation.  Tbe  paymmt  of  tbe 
antecedrat  debt  was  a  good  consideration  for 
a  new  note,  and  although  C  B.  Lovelace  may 
have  made  false  and  fraudulent  statemrats  to 
tbe  sureties  in  order  to  ot>tam  their  signa- 
tures. If  F.  F.  Lovelace,  the  holder,  was  ig- 
norant of  this  wrongdoing,  and  took  the  note 
In  good  faith  as  a  payment  for  the  ante- 
cedent debt,  then  tbe  sureties  are  liable  to 
him,  notwithstanding  the  false  statements  of 

C.  B.  Lovelace.  If,  however,  F.  F.  Lovelace 
bad  notice  of  the  false  statements  alleged 
to  have  been  made  by  G.  B.  Lovelace,  then 
the  diversioi)  of  the  note  from  tbe  purpose 
for  which  the  signatures  of  the  saretles 
were  obtained  releases  them  from  liability. 
Brandt,  In  his  work  on  Suretyship  and  Guar- 
anty ([Sd  Ed.]  vol.  1,  I  130),  correctly  states 
the  rule  governing  the  question  at  bar: 
"When  a  surety  signs  a  negotiable  note  with 
the  principal  for  a  particular  purpose,  and 
it  is  diverted  from  that  purpose  by  the  prin- 
cipal, and  tbe  party  taking  it  has  tbm  knowl- 
edge of  facts  suf&clent  to  charge  him  with 
notice  of  such  diversion,  tbe  surety  is  not 
bound.  But  if  the  party  taking  the  note 
has  no  such  notice,  express  or  implied,  and 
takes  the  note  In  good  faith  and  for  valuer 
the  surety  will  be  bound  to  him  notwith- 
standing such  diversion."  Nothing  in  tbe 
cases  cited  by  appellees  militates  against  the 
doctrine  here  announced.  On  the  contrary, 
all  the  cases  expressly  recognise  the  rule 
that  tbe  holder  of  the  note  must  have  actual 
or  implied  notice  of  tbe  diversion  In  order 
that  tbe  sureties  may  be  released.   In  Kns- 
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■ell  T.  Ballard.  16  B.  Mod.  201.  63  Am.  Dec. 
526,  BO  ranch  relied  on  by  appellees,  It  was 
•aid:  "If  a  note  be  purchased  by  a  party, 
with  notice  that  one  of  the  obligors  Is  a 
surety  merely,  and  that  the  sale  and  par- 
chase  will  defeat  the  purpose  for  which  It 
was  executed  by  him,  or  will  violate  any  nn- 
dervtandlng:  or  agreement  between  him  and 
his  principal,  then  the  purchaser  will  be 
affected  by  sndi  notice,  and  cannot  hold  the 
surety  liable  on  the  note,  or  compel  him  to 
pay  It"  In  that  case  It  was  held  that  the 
fact  that  the  note  was  made  payable  to  a 
bank  put  the  purchaser,  Russell,  on  jiotlce 
that  it  was  executed  for  a  purpose  other  than 
paying  an  antecedent  debt  to  him;  but  In 
none  of  the  eases  dted  bs  appellees  Is  the 
principle  laid  down  that  a  surety  will  be  re- 
leased because  of  a  diversion  of  a  notQ  from 
the  purpose  for  which  it  was  executed,  un- 
less the  holder  had  actual  or  Implied  notice 
of  the  agreement  or  understanding  between 
the  maker  and  his  sureties.  In  the  instant 
case,  the  note  was  on  its  face  payable  to 
the  order  of  F.  F.  Lovelace,  and  appeared 
perfectly  regular.  There  was  nothing  to 
warn  him  of  a  diversion  or  any  other  wnmg 
done  the  sureties  by  his  taking  the  note  In 
payment  of  his  debt 

As  the  court  in  the  case  at  bar  Instructed 
the  farj  to  find  for  the  sureties  if  there 
was  a  wrtmgfDl  diversion,  although  the  hold- 
er may  not  have  had  notice  of  it.  the  judg- 
ment must  be  reversed;  and  it  is  so  ordered. 


WILLIAUS  et  al.  V.  BOLLING. 
(Coart  of  ^peals  of  Kentucky.  Jan.  20,  lOia) 
1.  Appuz.  ahd  Ebbob  (I  1009*)— Find jNas— 

COVCLOBIVKNESS. 

The  Snpreme  Court  will  not  disturb  the 
chancellor's  flnding  upon  evidence  so  conflicthig 
as  to  leave  the  mind  ni  doubt. 

(Eld.  Note^For  other  cases.  sesaAmeal  and 
E^r^^Gent  Dig.  H  8B70-8978;  Dec  Dig.  I 

2:  Affeal  and  Ebbob  a  1009*)— FiNDXiras— 

Conclusiveness. 

The  Supreme  OonrC  will  not  revene  tiie 
chancellor's  flndhig  based  In  part  upon  facts  not 
in  the  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
E^TPor.  Cent.  Dig.  H  3970-3978;  Dec.  Dig.  { 
1000.*] 

Appeal  from  Circuit  Court,  Ohio  County. 

"Not  to  be  officially  reported." 

Action  for  partnership  accounting  between 
K.  y.  Williams  and  another  and  J,  B.  Boi- 
ling. From  a  Judgment  allowing  certain 
credits  and  making  certain  charges,  parties 
first  named  appeal.  Affirmed. 

Heavrln  ft  Woodward,  for  appdlants. 

CLiAT,  C.  Appellee,  J.  B.  Boiling,  prior  to 
the  12th  day  of  June,  1903,  was  raigaged 
on  his  own  account  In  the  business  of  manu- 
facturing patent  medicine.  Deslrli^  more 
capital  for  the  pnrpose  of  manufacturing  the 


medicine  and  placing  it  properly  before  the 
public,  he  entered  Into  negotiations  with  ap- 
lants,  E.  T.  Williams  and  E.  P.  Taylor.  In 
June,  1903,  articles  of  partnership  were  en- 
tered into  between  appellants  and  appellee, 
by  the  terms  of  which  K.  V.  Williams  agreed 
to  put  into  the  business  sufficient  capital 
therefor,  and  to  take  the  notes  of  B.  P.  Tay- 
lor and  J.  B.  Boiling  each  for  one-third  of 
the  amount  so  advanced;  said  notes  to  be 
secured  by  a  Hen  on  their  respecflve  interests 
In  the  business.  The  articles  further  pro- 
vided that  the  formulas  of  making  the  medi- 
cine should  be  the  exclusive  property  of  the 
partnership.  The  partnership  then  made  a 
written  contract  with  appellee.  Boiling,  to 
make,  advertise,  and  seU  the  medicine.  For 
such  services  he  was  to  receive  $40  per 
month  and  expenses.  As  to  this  contract 
there  is  no  dispute.  As  to  the  second  year, 
appellants  contend  that  the  contract  with 
appellee  was  that  the  latter  should  have  one- 
half  of  the  gross  sales.  Appellee  contends 
that  he  was  to  have  one-half  of  the  proceeds 
of  the  gross  sales  and  his  expenses  should 
come  out  of  the  other  half,  while  the  re- 
mainder should  be  turned  over  to  the  com- 
pany. For  the  third  year,  It  is  the  conten- 
tion of  appellants  that  appellee  was  to  have 
one-half  of  the  proceeds  of  the  gross  sales 
as  his  compensation.  The  testimony  for  ap- 
pellee Is  to  the  effect  that  he  was  to  have 
$60  per  month  and  expenses. 

The  evidence  heard  by  the  commissioner 
to  whom  the  case  was  referred  shows  that 
appellant  Williams  paid  Into  the  partnership 
the  sum  of  $742.35  and  drew  out  $188.66, 
leaving  a  balance  due  him  of  $553.69.  The 
court  held  that  there  was  due  appellee  the 
sum  of  $480  as  salary  for  the  first  year;  for 
the  second  year  commissions  of  $242  and  ex- 
penses of  $331.82;  for  the  third  year  com- 
missions of  $369.12  and  expenses  of  $522.12. 
At  the  same  time  he  found  that  appellee 
should  be  charged  with  the  sales  for  the 
second  and  third  years,  amounting  to  $1,- 
224.05,  also  with  $110  drawn  by  his  wife 
from  the  partnership  property;  leaving  a 
balance  of  $611.01  due  Boiling.  By  adding 
the  $611.01  due  Boiling  to  the  $553.69  due 
Williams,  the  court  found  that  the  partoer- 
shlp  was  Indebted  In  the  sum  of  $1,164.70. 
Of  this  sum  each  partner  was  to  bear  one- 
third,  or  $388.28.  After  giving  credit  for  cer- 
tain other  Items,  the  court  found  that  the 
partnership  was  Indebted  to  appellee,  Boiling, 
in  the  sum  of  $249.18,  and  to  appellant  Wil- 
liams in  the  sum  of  $189.16.  He  found  these 
sums  to  be  due  by  Taylor,  who  had  not  put 
auythlng  into  the  firm.  The  Judgment  di- 
rected that  the  formulas  be  sold  and  the  pro- 
ceeds applied  to  the  payment  of  the  costs 
of  the  action  and  then  to  the  claims  of  Wil- 
liams and  Boiling;  the  balance.  If  any,  to 
be  paid  by  Taylor.  From  this  Judginent 
Williams  and  Taylor  have  appealed. 
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124  8.W.-28  ^  I 

Digitized  by  LjOOgIC 


m 


124  SOUTHWESTERN  REPORTER. 


Ai^llants  contend  that  the  court  erred  In 
crediting  appellee,  Boiling,  with  $480  In  sal- 
ary; also,  In  finding  anything  due  appellee 
for  the  second  year's  work.  It  is  further  In- 
sisted that  appellee's  evidence  shows  that 
for  the  third  year  hfs  sales  amounted  to 
120.50,  and  that  the  settlement  should  be 
made  upon  this  basis,  even  If  the  contract 
was  as  determined  by  the  court 

Upon  the  question  of  what  the  contract  was 
for  the  second  and  third  years,  the  proof  Is 
confilctlng  and  such  as  to  leave  the  mind  In 
doubt,  and  we  shall  not,  therefore*  disturb 
the  finding  of  the  chancellor. 

As  to  the  finding  on  the  facts,  we  find  that 
the  witnesses  In  the  case  filed  various  ex- 
hibits containing  calculations,  statements 
from  books,  etc.  None  of  these  exhibits  are 
In  the  record  before  as.  It  Is  tme  that  the 
testimony  before  us  tends  somewhat  to  sus- 
tain the  contention  of  appeUants.  but  the 
Tarions  Items  referred  to  In  the  exhibits  are 
not  testified  to  in  the  depositions  by  the  wit- 
uesscs  who  filed  the  exhibits.  The  deposi- 
tiona,  therefore,  are  not  complete,  and  a 
judgment  based  upon  them  would  be  mere 
guesswork.  While  it  Is  true  that  there  Is 
evidence  of  certain  settlements  made  during 
the  first  year,  the  exact  character  of  these 
settlements  and  what  was  included  in  them 
does  not  satisfactorily  appear.  We  will  not 
reverse  the  chancellor  upon  his  finding  of 
facts  where  the  facts  before  tilm  are  not 
before  as.  ' 

For  the  reasmui  given,  the  Jndgmeat  Is 
affirmed. 


CITIZENS'  LIFE  INS.  CO.  T.  RILEY. 

(Court  of  Appeals  of  Kentucky.  Jan.  26,  1910.) 
INSUBANCE  (8  248*)— HEPUDIATION  OF  POLICY 

— Patuemt  or  Subsequent  Pbehiuhs— Ef- 
FEor. 

A  life  policy  provided  that,  if  any  premium 
note  should  Dot  be  paid  wbeu  due,  the  policy 
should  be  void  without  notice  or  action  of  the 
compaoy.  Insured  gave  bis  note  for  one-half  of 
the  first  premium,  and  declined  to  pay  it,  and 
In  a  suit  thereon  claimed  that  it  had  been  pro- 
cured by  fraud,  and  recovered  judgment  for  all 
that  liad  not  been  earned  by  hia  insurance  prior 
to  repudiating  the  contract.  The  insurer  by 
mistake  continued  the  policy  on  Its  books,  and 
Bent  insured  a  formal  notice  indicating  the  date 
on  which  the  next  premium  would  be  due,  he 
at  that  time  lying  dangerously  wounded  from 
a  gun  shot,  and  be  sent  a  check  for  the  second 
pnmlum,  which  the  insurer  received  on  the  day 
he  died.  Held,  that  the  Insarer  was  not  liable 
on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  534-536;  Dec.  Dig.  {  248.*] 

Appeal  from  Circuit  Court,  Perry  County. 

"Not  to  be  officially  reported." 

Action  by  Rebecca  Rlley  against  the  Citi- 
zens' Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  appeals.  Revers- 
ed and  remanded  for  new  trial. 


Helm  Bruce,  E.  E.  Hogg.  P.  T.  Wheeler, 
and  F.  J.  Eversole,  for  appellant  Bailey  F- 
Wooton,  Jesse  Morgan,  Eversole  &  Eversole, 
Greene,  Tan  Winkle  &  Schoolfl^d«  and  John 
C.  Eversole  for  an;>ellee. 

O'REAR,  J.  Thla  Is  the  second  appeal  of 
this  casa  The  opinion  on  the- first  awesl  f> 
reported  In  US  S.  W.  439  (Cltlxens'  Ufe  In& 
Co.  T.  Rll^).  Tbe  judgment  aj^ealed  from 
first  was  one  on  demnrrer  adjudging  the  com- 
pany's answer  insufficient  That  judgment 
was  rereraed  because  we  concluded  that  the 
answer  presoited  a  defense  to  th.e  m^ts  of 
the  salt  The  suit  is  i^on  a  contract  of  life 
fnsorance.  Tbe  policy*  or  omtract,  contains 
this  provision:  "If  any  note  or  oQier  obliga- 
tion glT«i  for  tbe  first  yeat^  pmnlam  or 
any  part  thereof  on  ttils  pcdlcy  shall  not  be 
paid  when  due,  this  policy  shall  be  nnll  and 
void,  without  any  notice  or  action  of  the 
company,  notwithstanding  any  reodpt  wbldi 
may  have  been  glTm  for  such  preminm." 
Tbe  Insured  paid  the  agent  of  the  company 
who  negotiated  the  transaction  f66JS0  in  cash 
and  executed  his  note  for  the  remain- 

der of  the  first  year's  premium.  The  ageit 
got  40  per  cent  of  the  first  premlom  as  a 
commission.  In  July  after  the  contract  was 
made  (in  April)  the  agent  settled  with  the 
company,  therein  accounting  for  and  paying 
to  the  company  the  60  per  cent  of  the  first 
premium  which  was  due  It  In  October  fol- 
lowing, the  insured  declining  to  pay  the  note 
to  the  agent,  suit  was  brought  on  the  note  In 
the  agent's  name.  Tbe  Insured  defended  on 
the  groujid  that  the  note  had  been  procured 
of  him  by  the  fraud  and  misrepresentation 
of  the  agent  In  selling  him  the  policy  of  in- 
surance now  in  suit.  A  counterclaim  was 
also  interposed  to  recover  from  the  agent  the 
cash  payment  of  $66.50  which  bad  been  made 
to  him.  The  result  of  the  trial  was  a  verdict 
and  Judgment  for  the  insured,  sustaining  his 
defense  to  the  note  as  well  as  his  counter- 
claim. Upon  this  state  of  evidence  In  this 
suit,  tbe  circuit  court  instructed  the  jury  to 
find  for  tbe  plaintiff,  tbe  beneficiary  In  the 
policy.  We  think  that  was  error.  There 
should  have  been  an  Instruction,  Instead,  to 
find  for  the  defendant,  the  insurance  com- 
pany. The  Issue  being  tried  was  not  wheth- 
er the  agent,  Webb,  had  paid  the  first  premi- 
um to  tbe  company,  but  whether  the  Insured. 
Riley,  had  paid  the  first  premium.  He  bad 
not.  Of  that  which  he  did  pay  he  recovered 
back  all  that  bad  not  been  earned  by  his  pro- 
tection before  he  repudiated  the  contract,  and 
bad  his  note  canceled  for  tbe  remainder. 
The  fact  that  the  company  under  some  mis- 
take of  its  own  continued  the  policy  on  Its 
books  as  In  force  gave  the  Insured  no  benefit 
He  bad  not  done  the  first  thing  necessary  to 
give  btm  standing  as  a  policy  holder.  His 
situation  was  not  different  from  that  of  <me 
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who  bad  never  bad  a  policy  Issued  to  him 
by  the  company.  Wh^  the  time  rolled 
around  for  the  payment  of  the  next  premium 
on  the  policy  because  the  booka  of  the  com- 
pany showed  that  the  first  premium  had  been 
settled  In  full,  the  customary  formal  notice 
was  sent  to  Bfley  Indicating  the  date  the 
next  premium  would  be  due.  At  that  time 
Riley  bad  been  shot,  and  was  lying  danger- 
ously wounded.  The  company  knew  nothing 
of  his  condition.  Upon  the  receipt  of  the  no- 
tice RII^  sent  the  company  a  check  for  the 
sec<md  premium,  which  It  received  on  the 
day  he  died  from  the  effects  of  his  wound. 
This  last  transaction,  if  not  a  legal  fraud, 
was  at  least  the  result  of  a  mistake  on  the 
part  of  the  company  as  to  the  status  of  tbe 
Insured.  Kor  was  tbe  insured  misled  by  It 
He  could  not  acquire  the  relation  of  policy 
bolder  to  the  company  upon  the  mistake  alone 
of  tbe  latter.  Nor  was  be  legally  concerned 
with  tbe  fact  that  the  agent,  Webb,  and  tbe 
company,  had  settled  on  an  erroneous  basis, 
by  which  he  was  given  a  false  status  on  the 
books  of  the  coqpany.  His  right  must  rest 
primarily  on  his  having  compiled  with  the 
contract  by  paying  his  premium,  failing 
which  be  has  no  right  as  against  tbe  compa- 
ny. If  Webb  bad  paid  tbe  premium  for  Ri- 
ley, or  even  If  Riley  bad  not  repudiated 
Webb's  act  in  tbe  matter,  a  dlfTerent  case 
would  be  presented.  Southern  Mutual  Life 
Ins.  Co.  V.  Beet,  8  Ey.  Law  Rep.  085. 

Judgment  reversed,  and  ronanded  for  a 
new  trial. 


PHCENIX  INS.  CO.  OP  HABTFORD  T. 
FLOWERS. 
(Court  of  AK)eaIs  of  Kentucky.   Jan.  28,  1910.) 

1.  Appeal  and  Ebkob  (S  1(^6*)— Habuij^s 
Ebbob— Detect  op  Pabties. 

Where  pereouB  bad  conveyed  insiired  prop- 
erty long  before  it  was  burned,  and  had  no  in- 
terest therein  at  the  time  of  loss,  bo  that  they 
could  not  sue  on  the  policy,  failure  to  make 
them  parties  to  an  action  on  the  policy  by  the 
transferee  of  the  property  who  claimed  an  as- 
signment of  the  policy  was  not  prejudicial  to  de- 
fendant, and  not  ground  for  reverul  under  Civ. 
Code  Prac  (  134,  providing  that  a  judgment 
shall  not  be  reveised  for  a  defect  wbtdi  does 
not  affect  the  snltstantlal  rights  of  the  adverse 
party. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {$  40e»-4071;  Dec  Dig.  { 
1036.^1 

2.  Insurance  (8  629*)— Action  on  Policy- 
Pleading— Name  OP  Insubeb's  Agent. 

An  insurance  company  is  ordinarily  per- 
samed  to  know  its  own  agent  and,  if  it  should 
be  mrprlsed  In  an  aetkm  on  a  policy  by  proof 
relative  thereto,  a  continuance  may  be  had, 
so  that  it  was  not  error  to  refuse  to  reonlre 
plaintiff  to  state  in  his  petition  the  name  of  the 
agent  with  whom  he  contracted. 

[Ed.  Note.— For  other  cases,  see  Insniance, 
Cent  Dig.  I  1676;  Dec  Dig.  J  829.*] 

8.  iKKntANCi  (I  628*)— Actions— Waiver  or 
Faovisioir  roB  Time  or  Sniito. 

Where  an  Insurer  with  prompt  notice  of 
loss  denies  all  Uabltlty,  be  cannot  complain  that 
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Insured  did  not  observe  the  provision  requiring 
him  to  wait  60  days  after  proof  of  loss  before 
suing. 

[Ed.  Note.— For  other  cases,  see  Insnranesk 
Cent  Dig.  I  1661 ;  Dea  Dig.  f  62S.*] 

Appeal  from  Circuit  Court  Barroi  County. 

"Not  to  be  officially  reported." 

Action  by  W.  T.  Flowers  against  the  Phoen- 
ix Insurance  Company  of  Hartford.  Judg^ 
ment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

Harlln  &  White,  for  appellant  Balrd, 
Rldmrdson  &  Summers,  for  appellee. 

HOBSON,  J.  W.  T.  Flowers  In  July,  1907, 
bought  from  tbe  heirs  of  Robert  Meyers  a 
bouse  and  lot  in  Glasgow,  Ky. ;  tbe  vendors 
representing  to  Flowers  that  tJiey  had  $500 
Insurance  on  the  house  In  tbe  Pboenix  Insur- 
ance Company.  He  bought  the  insurance, 
and  they  agreed  to  transfer  It  to  him.  The 
agent  of  the  company  at  Glasgow  who  had 
authority  to  issue  policies  of  insurance  was 
notlfled  of  this  and  agreed  to  the  transfer. 
Tbe  record  on  the  books  of  tbe  agent  Is  as 
follows:  "No.  of  removal  receipt  D1366; 
Name  of  assured,  Heirs  of  Bobt  Meyers; 
Term  of  risk,  one  year;  Commencement  of 
risk,  1907,  i/tr'.  Expiration  of  risk,  1908, 
^/2T ;  Class  of  building,  D ;  Occupation  dwell- 
ing; Amount  insurance,  five  hundred  dollars; 
Rate,  one.  Transferred  to  W.  T.  Flowers, 
purchaser,  Vsi/ot.  Premium,  f6.00."  Aft- 
er Flowers  had  paid  for  tbe  property  he  did 
not  get  the  policy,  and  what  became  of  it 
does  not  appear.  He  afterwards  took  out 
$1,000  more  of  insurance  on  the  property  Iq 
another  company,  and  after  this  tbe  house 
burned.  The  second  company  paid  the  fl,- 
000  called  for  by  this  policy ;  but  tbe  Pboenix 
Insurance  Company  declined  to  pay,  and  this 
suit  was  brought  The  circuit  court  to  whom 
the  case  was  submitted  without  a  Jury  made 
the  following  special  findings  of  fact :  "The 
defendant  demanding  a  separation  of  tbe 
law  and  the  facts,  tbe  court  finds  from  tbe 
evidence  the  facts  to  be  that  the  plaintiff's 
agent  represented  and  stated  to  plaintiff  and 
otherwise  induced  him  to  believe  that  the 
defendant  had  issued  and  delivered  to  the 
Meyers  heirs  a  policy  for  fSOO  on  the  prop- 
erty, and  agreed  to  transfer  the  same  to 
plaintiff  If  be  purchased  said  property ;  that 
plaintiff  did  purchase  said  property  and  paid 
for  It  tbe  sum  of  $2,500,  and  tbe  defendaut's 
agent  afterward  by  conduct,  acts,  and  dec- 
laration Induced  plaintiff  to  believe  said  pol- 
icy bad  been  transferred  to  him,  and  the  said 
policy  was  issued  to  the  said  Meyers  heirs 
and  transferred  to  the  plaintiff  on  tbe  de- 
fendant's general  agenfs  books  by  said  gen- 
eral agent  at  Glasgow,  Ky. ;  that,  after  this, 
tbe  defendant's  agent  held  possession  of  said 
policy  and  solicited  plaintiff  to  take  out  ad- 
ditional Insurance  on  said  property,  and  tbe 
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plaintiff  did  with  the  consent  of  defendants 
agent  take  other  and  additional  [niiurance  on 
said  property  In  another  company  with  an- 
other agency  for  $1,000;  that  the  defend- 
ant's agent  knew  this  fact  and  consented 
to  It,  or  otherwise  by  his  acts  and  conduct 
led  the  plaintiff  to  believe,  and  that  plain- 
tiff did  in  good  faith  believe,  that  defendant 
had  consented  for  him  to  take  out  addition- 
al insurance  for  f 1,000  on  said  property ;  that 
d^endant's  agent  consented  for  said  proi>- 
erty  to  be  vacated,  and  to  remain  vacated 
for  30  days,  and  that  said  property  was  de- 
stroyed.by  Are  without  any  fault  on  the  part 
of  the  plaintiff  within  said  SO  days ;  that  J. 
W.  Jones  was  general  ageut  for  defendant, 
and  T.  B.  Jones  was  also  an  agent  for  de- 
fendant and  acted  as  such,  and  the  defend- 
ant held  y.  R.  Jones  out  as  Its  solicitor  and 
agent,  and  permitted  him  to  act  as  such  and 
to  conduct  Its  business,  and  tbat  he  was  con- 
ducting its  business  as  Its  agent,  together 
with  J.  W.  Jones,  and  If  there  was  any  lim- 
itation as  to  his  authority  the  plaintiff  and 
the  public  had  no  notice  thereof,  and  the 
court  finds  from  the  evidence  that  the  plain- 
tiff's property  at  the  time  of  the  said  fire  was 
covered  by  defendant's  policy,  originally  is- 
sued to  the  Meyers  heirs,  and  was  worth 
much  more  than  |1,500  at  the  time  of  said 
fire,  and  that  the  defendant's  agent  resided 
In  the  vicinity  thereof  and  had  knowledge 
thereof,  and  the  plaintiff  could  and  would 
have  obtained  other  Insurance  for  more  than 
(1,000  on  said  proi>erty,  except  he  was  In- 
duced to  believe  and  did  in  good  faith  be- 
lieve from  the  acts,  conduct,  and  declara- 
tions of  the  defendant's  a^nt  that  defend- 
ant's policy  for  $S00  was  In  force  for  his  ben- 
efit, and  binding  on  the  defendant  The 
court  finds  that  It  was  not  necessary  under 
the  drcmnstance  shown  in  this  case  for  plain- 
tiff to  furnish  proof  of  loss  to  the  defendant 
under  said  policy,  but  that  if  it  was  neces- 
sary, the  defendant's  conduct  was  a  waiver 
thereof  before  suit,  and  this  action  was  not 
prematurely  filed.  The  court  finds  from  the 
evidence  that  at  the  time  the  defendant's 
agent  did  so  the  plaintiff  had  no  knowledge 
of  the  provIsIonB  of  tbe  defendant's  policy 
and  the  defendant's  agent  had  full  knowledge 
thereof,  but  did  not  disclose  same  to  plain- 
tiff, and,  the  policy  being  lost,  the  court  can- 
not say  from  tbe  evidence  that  said  policy 
did  or  did  not  have  written  thereon  the  priv- 
ilege to  plaintiff  to  take  other  and  concurrent 
Insurance."  On  these  facts  the  circuit  court 
entered  judgment  In  favor  of  the  plaintiff 
for  the  amount  of  the  policy,  and  the  defend- 
ant appeals. 

It  is  insisted  for  appellant  that  the  cir- 
cuit court  erred  in  overruling  Its  special  de- 
murrer to  the  petition  for  want  of  proper 
parties  plaintiff  and  defendant  This  objec- 
tion la  made  because  the  Meyers  beirs  were 


not  parties  to  the  suit,  and  it  Is  insisted  that 
as  they  had  not  in  writing  assigned  the  pol- 
icy to  tbe  plaintiff,  be  could  not  maintain  an 
action  tbereon  without  Joining  them  with  him. 
The  circuit  court  overruled  the  demurrer  up* 
on  the  ground  tb&t  the  defendant  had  trans- 
ferred the  insurance  to  the  plaintiff  on  it> 
books,  and  had  assured  him  tbat  he  bad  the 
Insurance,  l^ns,  in  effect  making  a  contract 
with  him  to  Insure  the  property.  The  de- 
fendant had  thus  prevented  him  from  taking 
out  other  inenranoe.  and  he  had  relied  upon 
Its  representations  as  to  this  Insurance  behig 
valid  In  his  behalf.  Whether  the  circuit  court 
was  right  In  this  matter  or  not  we  need  not 
determine.  The  defendant  was  certainly  not 
prejudiced  by  it  The  Meyers  heirs  had  sold 
and  conveyed  the  property  long  before  the 
fire.  They  had  no  Interest  in  the  property 
at  the  time  of  tbe  flrew  They  could  maintain 
no  action  upon  the  policy,  and  the  bringing 
of  them  before  the  court  could  not  have  help- 
ed the  defendant  in  any  way.  Section  131 
of  the  Civil  Code  of  Practice  provides  that 
a  judgment  shall  not  be  reversed  for  any  de- 
fect In  the  proceedings  which  does  not  affect 
the  substantial  rights  of  the  adverse  party. 
The  matter  complained  ot  here  dearly  falls 
within  this  provision. 

The  court  did  not  err  in  refusing  to  require 
the  plaintiff  to  state  in  his  petition  the  name 
of  the  defendant's  agent  Tbe  defendant  or* 
dlnarlly  Is  presumed  to  know  its  own  agent 
and,  if  it  should  be  surprised  on  the  trial  by 
proof  on  a  matter  of  this  sort,  a  continuance 
may  be  had.  But  nothing  of  this  sort  was 
shown  or  occurred.  The  transactions  were 
bad  with  V.  R.  Jones,  who  was  the  son  of 
J.  W.  Jones  and  attended  to  tbe  business  In 
bis  father's  absence.  Under  tbe  custom  of 
doing  the  business,  be  was  the  agent  of  the 
company  in  his  father's  absence.  .His  father 
was  sick  and  be  was  In  charge  of  the  offlc& 

The  record  leaves  no  doubt  that  from  the 
time  of  the  fire  the  defendant  denied  all  lia- 
bility for  the  loss.  Its  conduct  after  It  re- 
ceived the  proof  of  tbe  loss  can  only  be  ex- 
plained upon  this  ground ;  and,  when  it  was 
denying  liability  altogether,  it  cannot  com- 
plain that  the  plaintiff  did  not  wait  60  days 
after  furnishing  It  proof  of  loss  before  be 
filed  the  suit  The  company  bad  prompt 
notice  of  the  loss  wben  the  fire  occurred,  and 
then  by  its  conduct  no  less  than  by  what  it 
said,  as  well  as  Its  answer,  draled  all  lla- 
blUty. 

Tbe  proof  is  confitctlng  as  to  what  Flowerv 
Intended  to  do  with  the  bonse  at  tbe  time 
he  obtained  the  vacancy  permit  It  is  not 
sufficient  to  show  that  he  practiced  any  con- 
cealment upon  the  company  In  obtaining  the 
permit  or  that  there  was  anything  in  the 
transaction  upon  which  a  defenM  to  the  pol- 
icy may  be  predicated. 

Jodipnent  affirmed. 
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Appeal  from  Circuit  Ooart,  Nelson  Obimtrt 
"To  be  officially  r^rted." 
Action  by  Opha  B.  Osborne  against  Samnel 
Brown's  administrator.    From  a  Judgm»t 
for  plaintiff,  defendant  appeala.  Aflkmed, 

E.  Bi  HitSay,  for  appellant  Kellsir  A 
Cberry,  fbr  appellee. 

OABROLU  X  Samuel  Brown,  appellanft 
Intestate,  died  In  March  1008,  and  this  salt 
was  brought  against  his  administrator  on 
the  following  account,  which  we  set  ont  In 
full  for  the  purpose  of  illustrating  the  allef- 
ed  OTors  complained  of  in  the  trial  of  fb» 
case: 

BamiMl  Brown,  Deceased,  la  Aocoont  vlth  Hnk  K 
Osborne. 


OcL  19, 1M». 
Jan.  U,  Ua. 
Sept  I^IMI. 


Sept  1.  1904. 
Sept  t  U04. 
Sept  1.U0S. 


Nov.  10,  1903. 
Aug.  10,  1907. 

Aus.  IB,  UOT. 


To  culL  borrowed  |  S  N 

MM  <1  .  U  Ot 

**  n  montbs*  board 
and  washing  from 
Januarr  1.  UOl. 
to  September  1* 
un,  at  yi6 
montb   4n  M 

"  S  months'  board 
and  w  a  B  b  1  n  s, 
Jn)7  and  Ancuat    10  fO 

**  1  montbs'  board 
and  w  a  B  b  1  n  g. 
Jul7  and  August    M  00 

"  t  moBtha'  board 
and  w  a  a  h  1  n  B, 
July  and  Aosast 


•0  00 
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Credits. 

easb   inoO 

1  BOW  given  to  Ha- 

soQ    U  00 

1  cow  given  to  Bee- 
ate    IBOO 


IU8  00 


BROWN'S  ADM'R  T.  OSBORNB. 
(Owrt  tit  Appeals  of  Ksntneky.  Jan.  2S,  1910.) 

1.  Patiient  (i  44*)— Application. 

Where  one  makes  a  pasrment  on  an  accoant, 
a  part  of  which  is  baired  by  limitationB,  and 
he  gives  no  direction  to  what  items  on  the  ac- 
count the  payment  shall  be  applied,  the  law  au- 
thorizes the  application  of  It  to  the  payment  of 
tbe  oldest  items  on  the  account. 

[Ed.  Note.— For  other  cases,  see  Payment, 
Cent  Dig.  S  123;  Dec.  Dig.  |  44.*] 

2.  LnfiTATXOH  or  Acnons  (|  159*)  —  Past 
Patmeni^Ehtbt  of  Cbidit. 

The  mere  patting  a  credit  on  an  open  ac- 
count, nnless  there  is  evidence  that  the  amount 
represented  by  tbe  credit  was  paid  by  the  debtor, 
is  not  sufficient  to  stop  the  running  of  limita- 
tions. 

[Ed.  Note.— For  other  cases,  see  Umltation  of 
Actions,  Cent.  Dig.  |  687 ;  Dec.  Dig.  {  159.*] 

8.  LiMiTATioa^  OF  Actions  (|  163*)  — Past 
Payment— Effect. 

Where  a  payment  Is  made  by  the  debtor  on 
an  open  accoant  before  the  same  is  barred  by 
limitation,  there  Is  a  sufficient  acknowledgment 
of  the  debt  to  start  the  running  of  the  statate 
anew. 

(Ed.  Note.— For  other  cases,  see  Umitatton  of 
Actions,  Cent  Dig.  I  643;  Dec.  Dig.  |  163.*] 

4.  IiiurrATioN  of  AcnoNB  (|  163*)  —  Paet 

Patment— Effect. 

Where  a  debtor  at  the  time  of  the  making 
of  a  payment  on  account  has  before  him  the 
account,  or  knows  what  it  is  made  up  of,  and 
the  amount  of  It,  the  payment  is  an  acknowl- 
edgment of  the  entire  account  and  stops  the  run- 
ning of  limitations  up  to  that  time;  but  the 
mere  making  of  a  payment  on  an  account,  con- 
sisting of  many  Items,  some  of  which  the  debtor 
recognises  as  Just  and  others  not,  is  not  an 
acknowledgment  of  the  whole  account  and  does 
not  stop  the  running  of  limitations  as  to  tbe 
part  not  paid. 

[E>i  Note. — For  other  cases,  see  I/imitation  of 
Actions,  Cent  Dig.  i  643;  Dec.  Dig.  |  163.*] 

6.  DnilTAtlON  OF  AOIXOAB  ^  163*)  —  PaBT 

Pathbut— Effect. 

Where  one  Indebted  for  board  on  an  ac- 
eonnt,  no  part  of  which  was  barred  by  limita- 
tions, made  payments  thereon,  accompanied  by 
tbe  statement  uiat  he  wanted  tbe  payments  to 
go  on  the  accoant  for  board,  the  payments  were 
an  acknowledgment  of  bo  much  of  the  account 
as  was  then  due  and  annaid,  and  stopped  the 
running  of  limitations,  and  created  a  new  period 
from  which  limitations  must  run. 

(Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Gent  IHg.  I  648;  Dec.  Dig.  1  163.*} 

6.  LniiTATiON  OF  Actions  (S  196*)  —  Past 
Pathbnt— Evidence. 

An  acknowledgment  of  an  Indebtedness  on 
account  made  at  the  time  of  payments  thereon, 
and  as  a  part  of  the  same  transaction,  is  com- 
petent to  show  for  what  purpose  the  payments 
are  made. 

[Ed.  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  I  719;  Dec  Dig.  {  190.*] 

7.  liDtrTATION  OF  AOHONS  ((  1&7*)  —  PABT 

Payment- Application  . 

Where  one  Indebted  to  another  du  accoant 
for  money  borrowed  and  for  board  made  pay- 
ments there<Hi,  accompanied  by  tbe  statement 
that  the  pajments  should  go  for  the  board,  the 
payments  cDd  not  acknowledge  the  Indebtedness 
for  money  borrowed  and  did  not  stop  the  run- 
ning of  limitations  thereon. 

[Ed.  Note.— For  other  cases,  see  Lhnitatlon  of 
Actions.  Cent  Dig.  I  684;  Dee.  Dig,  j  157.*]  

•Por  otter  cases  see  same  tapis  sad  seetloa  NUMBER  la  Dee.  ft  Am.  Digs.  U07  ts  dats^  A  Heportar  Iwlsasa 
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Balance  due.  |8SB  09 

The  answer  controverted  all  the  material 
arerments  of  the  petition,  and  further  set  up 
and  relied  on  the  five  years'  statute  of  limi- 
tations as  a  bar  to  so  much  of  the  account 
as  was  due  more  than  five  years  before  the 
death  of  the  intestate. 

The  deceased  was  a  bachelor  and  quite  an 
old  man  when  he  died,  and  Mrs.  Osborne  was 
his  niece.  There  was  evidence  showing  that 
In  1901  Mrs.  Osborne  loaned  him  $12,  that  he 
boarded  at  her  house  during  the  time  men- 
tioned In  tbe  account,  and  that  the  charges 
made  were  reasonable.  It  was  also  shown 
that  tbe  Mason  and  Bessie  mentioned  In 
the  account  were  children  of  Mrs.  Osborne* 
and  that  when  he  gave  to  them  the  sow 
and  cow  It  was  for  the  puri)o8e  of  get- 
ting credit  by  their  value  on  his  board,  and 
that  when  he  paid  the  $150  credited  on  his 
account  he  said  he  wanted  It  to  go  as  part 
of  what  he  owed  for  board,  and  that  on  sev- 
eral occasions  he  said  he  owed  Mrs.  Osborne 
for  board  and  wanted  her  paid.  Virtually  no 
evidence  was  introduced  in  opposition  to  the 
claim.  The  court  excluded  from  the  consid- 
eration of  the  Jury  the  item  of  $6,  and  In- 
atmcted  them,  In  substance:    (1)  Tbat  it 
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tiiey  believed  that  Urs.  Osborne  loaned  the 
Intestate  $12  and  fnrnlBbed  him  board  and 
lodging  and  did  hU  washing  under  an  agree- 
ment by  which  she  was  to  be  compensated 
therefor,  they  should  find  for  her  the  amount 
(tf  th«  mon^  loaned  and  the  reasonable  val- 
ue of  the  board  and  washing,  not  exceeding 
the  amount  claimed.  (2)  That  If  they  believ- 
ed that  any  part  of  Mrs.  Osborne's  claim  was 
barred  by  the  statute  of  limitations,  they 
should  apply  the  payments  made  by  the  In- 
testate on  that  part  of  the  account  which 
was  barred.  (3)  That  the  plea  of  limitation 
was  not  available  If  the  jury  believed  from 
the  evidence  that  the  Intestate,  within  five 
years  next  after  that  portion  of  the  account 
sued  on  that  was  due  more  than  five  years 
before  bis  death,  acknowledged  to  Mrs.  Os- 
borne or  her  agent  his  indebtedness.  It  Is 
Insisted  by  connse!  for  appellant:  (1)  That 
the  iDStructlons  are  erroneous;  (2)  that  the 
evidence  la  not  sufficient  to  show  a  promise 
or  agreement  upon  the  part  of  the  Intestate 
to  pay  board ;  and  (3)  that  the  greater  part 
of  the  account  was  barred  by  the  statute  of 
llmitaticms,  and  the  acknowledgments  or  pay- 
ments by  the  Intestate  did  not  prevent  the 
statute  from  running.  The  first  Instruction 
Is  criticised  on  account  of  tbe  Inaccurate  use 
of  a  few  words ;  but  we  do  not  think  It  pos- 
sible that  the  jury  could  have  been  misled  by 
these  verbal  errors,  or  that  they  prejudiced 
substantially  or  otherwise  the  rlf^ts  of  the 
appellee.  Except  for  tbe  credits  upon  the  ac- 
count, and  the  acknowledgments  made  by  the 
deceased  that  he  owed  it,  a  considerable  part 
of  the  account  would  be  barred  by  the  stat- 
ute^ And  so  two  questions  are  presented: 
First,  the  effect  of  the  payments;  and,  sec- 
ond, of  the  adiDowIedgments. 

When  a  person  malces  a  payment  upon  an 
account,  a  part  of  which  Is  barred  by  limita- 
tion at  the  time  the  payment  is  made,  and 
there  Is  no  direction  made  by  him  as  to  what 
Items  on  the  account  the  credit  sball  be  ap- 
plied to  the  extlngulsliment  of,  the  law  au- 
thorizes tbe  application  of  It  to  the  payment 
of  the  oldest  items  on  the  account,  although 
these  Items,  except  for  the  payment,  would 
be  barred  by  the  statute.  This  the  court  In 
effect  directed  the  jury  to  do.  But  the  mere 
putting  a  credit  on  an  oiku  account  or  note, 
unless  there  is  evidence  showlDg  that  tbe 
amount  represented  by  the  credit  was  paid 
by  the  debtor  on  the  note  or  account,  wtll  not 
be  sufficient  In  Itself  to  stop  the  statute  from 
running,  nopkins  v.  Stout  6  Bush,  375; 
Frazer  v.  Frazer,  18  Bush,  397.  If  the  mere 
entry  of  a  payment  as  a  credit  upon  an  open 
account  or  note  would  of  Itself  have  this  ef- 
fect, It  would  be  an  easy  matter  for  the  cred- 
itor. If  he  fdt  so  disposed,  to  evade  the  plea 
of  limitation  and  stop  the  statute  from  run- 
ning against  any  note  or  account  that  was 
barred.  But,  when  a  payment  is  made  by 
the  debtor  ppon  an  open  account  like  this 
one  or  a  note  before  It  IB  barred,  and  this 
fact  Is  shown  by  competent  eiidaiceh  it  vUI 


be  a  sufficient  acknowledgment  of  the  d6bt  to 
stop  the  running  of  the  statute  up  to  t&at 
time,  and  the  period  of  limitation  will  thai 
be  computed  from  the  date  of  the  payment 
English  V.  Wathen.  9  Bush,  387;  Rankin  v. 
Anderson.  89  S.  W.  705,  24  Ky.  Law  Eep. 
647 ;  Carr  v.  Boblnson,  8  Bush.  269. 

Nor  should  any  distinction  be  made  be- 
tween tbe  effect  of  a  payment  npon  an  opoi 
account  like  this  and  a  note.  An  open  ac- 
count is  a  debt,  as  well  as  a  note ;  the  cmly 
distinction  between  the  two  being  that  one 
Is  a  promise  In  writing  signed  by  tbe  debtor, 
while  tbe  other  is  not  An  acknowledgment 
of  the  justice  of  an  account  will  have  the 
same  effect  as  the  acknowledgment  of  tbe 
justice  of  a  note.  Ditto  v.  Ditto,  4  Dana, 
502;  Trousdale  v.  Anderson.  0  Bush,  276. 
And  so  with  Tef&reace  to  a  promise  to  pay 
either  a  note  or  account 

But  we  think  It  proper  at  this  point  to  say 
that  we  do  not  mean  to  hold  that  a  payment 
on  an  account  consisting  of  more  than  one 
Item  or  an  account  containing  a  charge  for 
more  than  one  particular  thing  would  stop 
the  statute  from  running  as  to  any  part  of 
the  account  that  tbe  debtor  did  not  then 
know  was  In  existence  or  that  he  did  not 
have  In  mlud  when  tbe  payment  was  made. 
The  account  upon  which  a  payment  Is  made 
might  consist  of  many  items,  made  up  of 
various  things,  some  of  which  the  debtor 
may  recognize  as  just  and  others  that  he 
may  not  and  the  mere  fact  of  making  a  pay- 
ment on  such  an  account— nothing  more  be- 
ing said  or  done — would  not  be  an  acknowl- 
edgment of  tbe  whole  account  or  stop  the 
statute  from  running  as  to  the  remainder  of 
It  not  paid.  In  the  absence  of  evidence  that 
the  account  was  before  the  debtor  at  the 
time  the  payment  was  made,  or  that  he  at 
the  time  knew  what  the  account  was  for  and 
the  amount  of  it  But  if  the  debtor  at  the 
time  he  makes  the  payment  has  before  him 
the  account,  or  knows  what  It  Is  made  up  of 
and  the  amount  of  It,  no  matter  how  many 
Items  tt  may  contain  or  what  they  are  for, 
then  his  payment  will  be  an  acknowledgment 
of  the  justice  of  the  entire  accooat  and  have 
the  effect  of  cutting  off  tbe  time  before  the 
payment  was  made.  In  this  case  the  ac- 
count, exc^  as  to  Uie  item  of  912  for  mon- 
ey loaned,  was  all  dne  for  board.  The  debt- 
or knew  that  he  owed  toe  board,  and.  when 
lie  made  the  payments  accompanied  by  th« 
statement  that  he  wanted  them  to  go  on  his 
board,  the  payments  were  an  acknowledge 
ment  of  so  much  of  the  account  as  was  then 
dne  and  unpaid,  and  saved  from  tbe  qpera- 
tion  of  the  statute  the  antecedent  time,  and 
served  to  cr«ite  a  new  period  from  which  tt 
should  run.  It  Is  true  there  is  no  evidence 
that  he  knew  the  exact  amount  of  the  ac- 
count or  the  sum  he  was  being  charged  for 
board,  but  he  did  know  that  he  owed  an  ac- 
connt  for  board,  and  it  was  npon  this  ac- 
count that  he  made  the  payments.  An  un- 
qualified and  nnccmdltlonal  payment  made 
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upon  a  debt  Is  tbe  very  best  eridence  of  Its 
Justice,  and  has  the  same  effect  as  wovUl  an 
exin«B8  a^owledgment  that  the  debt  was 
Jnat  or  au  express  promise  to  pay.  It  Is  snf- 
Aclent  to  sustain  a  new  action  if  the  debt  is 
barred  hy  the  statute  at  the  time  the  pay- 
ment Is  made,  or  to  cot  off  the  time  before 
the  payment  iB  made,  If  t2ie  debt  Is  not  then 
barred.  At  the  time  the  $1S0  was  paid  for 
board,  no  part  of  the  acconnt  was  barred  by 
the  statute,  and  the  effect  of  the  payment 
was  to  extinguish  and  skitisfy  the  oldest 
items  on  the  acconnt  for  brard.  The  further 
effect  of  the  payment  was  to  acknowledge 
that  the  remainder  of  the  acconnt  for  board 
then  existing  was  just,  so  that,  when  this 
Credit  of  $150  was  made,  it  created  a  new  pe- 
riod from  which  the  statute  of  limitationa 
commenced  to  run.  In  other  words,  the  five- 
year  statute  commenced  to  run  from  fbe  date 
of  the  <Yedlt,  and  not  from  the  date  of  the 
indebtedness  as  set  out  In  the  account  The 
payment  ent  off  and  excluded  from  the  pe- 
riod of  limitation  the  time  that  had  elapsed 
when  the  new  promise  was  made.  Gil  more 
T.  Green,  14  Bush,  7T2.  On  August  10,  1907, 
when  the  sow  was  given  to  Mason,  end  a 
credit  of  915  obtained  upon  the  board,  this 
payment  again  created  a  new  period  from 
which  the  flro-year  statute  commenced  to  run. 
And  so  with  the  payment  made  on  August  15, 
1007.  Taking  this  view  of  the  case.  It  Is 
manifest  that  no  part  of  the  acconnt  was 
barred  by  tiie  statute,  as  the  two  last  pay- 
ments were  made  within  the  five  years  next 
before  the  death  of  the  intestate. 

It  is  not  necessary  that  we  should  give 
controlling  Importance  to  the  acknowledg- 
ments of  the  deceased  of  his  Indebtedness 
^r  board,  or  his  promise  to  pay  board,  as 
the  best  evidence  of  the  Indebtedness  and  his 
acknowledgments  of  liability  therefor  are  the 
payments,  admittedly  made  by  him.  If  no 
paymoit  had  been  made,  there  might  he 
some  question  whether  the  acknowledgments 
were  snlBcient  in  view  of  the  fact  that  they 
were  not  made  directly  to  Mrs.  Osborne  or 
her  agent  Trousdale  v.  Anderson,  9  Bush, 
276;  Hargis  v.  Sewell,  87  Ky.  63,  7  S.  W. 
657.  But  these  acknowledgments  were  made 
at  the  time  of  the  payments  and  as  a  part  of 
the  same  transaction,  and  therefore  they 
were  competent  to  show  tor  what  purpose 
the  payments  were  made. 

The  evidence  in  our  opinion  was  sufficient 
to  snpport  the  petition  that  the  intestate  re- 
ceived from  Mrs.  Osborne  the  services  men- 
tioned In  her  acconnt,  and  that  he  agreed  to 
pay  her  for  them,  and  that  the  prices  charg- 
ed are  reasonable.  But,  as  to  the  Item  for 
$12  for  money  loaned,  there  Is  no  evidence 
that  the  debtor  Intended  to  pay  It,  or  that  he 
acknowledged  its  Justice,  or  that  at  the  time 
he  made  the  payment  he  knew  of  the  exist- 
ence of  this  Item.  Therefore  to  the  extent 
of  this  item  the  Judgment  was  erroneous. 


But  this  error  is  not  suffldoit  to  JusUf^  a 
reversal.  Upon  a  return  of  the  case  the  court 
will  credit  the  Judgment  by  $12. 

Wherefore  the  Judgment  of  the  lower 
court  Is  aflbmed. 


COFIELD  V.  KLINE. 
(Court  of  Appeals  of  Kentucky.  Jan.  26,  1910.) 

1.  Attachubnt  (I  802*)  —  Intxbtihtion  or 
Claiuaht. 

Where,  In  attachment  claimant  files  an  In- 
tervening petition,  and  the  petition  Is  noted  by 
an  order  of  court  as  filed,  the  case  should  he 
tried  with  reference  to  the  claimant's  rights; 
Civ.  Code  Prac  S  29,  allowing  such  a  claimant 
to  become  a  party. 

lEd,  Note.— For  other  cases,  see  Attachment, 
Cent  Dig.  S8  1076,  1077;  Dec:  Dig.  S  302.*] 

2.  ATTACmONT  <S  306*)  —  INTEBVKNTION  OF 
CIJ.IMANT— PAJLURB  TO  VEBIFT  PETITION. 

Though  OiT.  Code  Prac.  9  29,  requires  that 
in  attachment  an  interrening  claimant  shall  ver. 
t&  his  petition,  when  such  a  petition  has  been 
allowed  to  be  filed  without  objection,  the  claim 
should  not  be  dismissed  because  of  failure  to 
verify,  where  he  has  not  been  ruled  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Attachment 
Cent  Dig.  S  1097 ;  Dec  Dig.  8  306.*] 

Appeal  from  Circuit  Court  BreathiU 
County. 

"Not  to  be  officially  reported." 
Action  by  F.  E.  Kline 'against  S.  K.  Oo- 
field,  in  which  one  Blankenshlp  Intervened. 
Judgment  for  plaintiff,  and  defendant  ap- 
Beversed  and  remanded. 


O.  H.  Pollard  and  EL  G.  Hyden,  for  ap- 
pellant  J.  J.  G<  Bach,  for  appellee. 

O'REAR,  7.  Kline  sued  OofieM  to  recover 
a  debt  And  caused  a  general  attachment  to 
be  leWed  on  certain  saw  logs  as  the  property 
of  the  debtor.  Blankenshlp  filed  an  int^ 
venlng  petition,  claiming  to  have  purchased 
and  iHtld  for  the  logs  before  the  levy  of 
plaintiff's  attachment  Blankenship's  peti- 
tion was  filed  in  the  clerk's  office,  and  later 
was  noted  by  an  order  of  the  court  as  filed. 
He  also  gave  his  deposition  on  bis  own  be- 
half in  the  case.  The  cause  was  prepared  by 
the  plaintiff  as  against  Cofl^d.  but  Blanken- 
shlp was  ignored.  Inasmuch  as  he  filed  his 
petition,  answer,  and  cross-petition,  the  case 
should  have  been  tried  with  reference  to  his 
presence  and  rights.  Appellee  says  Blanken- 
shlp was  not  by  order  of  court  allowed  to 
file  the  pleading.  The  Civil  Oode  of  Prac- 
tice gives  the  right  to  the  claimant  to  so  In- 
tervene (section  29),  and  the  court  would 
have  abused  Its  discretion  In  refusing  him; 
no  laches  being  shown,  and  he  having  ap- 
peared in  the  case  before  it  was  prepared 
for  trial  (Murphy  v.  Cockran,  80  Ky.  239; 
Heaverln  v.  Robinson.  21  S.  W.  876,  15  Ky. 
Law  Rep.  15).  It  Is  true  the  Code  requires 
the  claimant's  petition  to  be  verified.  So  It 
does  certain  other  pleadings.  But  when 
filed,  the  practice  is  to  rule  the  party  to  ver- 
ify.  One  whose  pleading  has  been  allowed 
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to  be  filed  and  noted  wtthont  obdectioD  onght 
not  bare  his  claim  dlsmlaeed  on  the  ground 
tiiat  the  pleading  le  not  verified,  when  tliwe 
has  been  no  motltm  against  him,  to  that  ef- 
fect 

The  plalntUTfl  petitl<m  alleged  an  unrecord- 
ed lien  on  the  logs.  Gofleld  denied  the  Uen. 
Plaintiff's  evidence  did  not  show  a  lien.  On 
the  contrary,  It  ten^ted  to  show  a  purchase 
him  of  the  logs.  The  judgment  did  not 
decide  the  question  of  contract  Hen.  It  mere- 
ly sustained  plainttlfB  attachmoit  But  as 
to  that  Blankensblp*s  claim  was  prior,  and 
as  tbe  record  stands  was  uncontrafflcted. 
The  case  Is  not  so  prepared  that  we  can  di- 
rect a  final  Judgment  But  the  Judgment 
sustaining  the  attachment  as  against  Blan- 
kenshlp's  claim  was  oroneous. 

Berersed  and  remanded,  for  further  pro- 
ceedings consistent  herewith. 


8HEDLE7  et  at  t.  COHMONWEAI/TH. 
(Court  of  Appeals  of  Kentucky.   Jan.  27,  1910.) 

CUSKS  OF  COUBTS  (J  75*)~IiIABILITT  ON  Of- 

FiciAt  BoKDs— Statutes. 

Ky.  St.  i  4242  (RusseU's  8t  S  6171K  pre- 
■cribea  the  dntj  of  a  county  court  cleA  in  col- 
lecting money  due  Qje  state,  and  the  disposition 
thereof,  and  provides  that,  if  he  fails  in  these 
duties,  he  shall  be  liable  on  hfs  official  bond  with 
20  per  cent  damages  thereon  recoverable  by  an 
action  in  the  name  of  the  commonwealth.  Sec- 
tion 4263  (BDssell's  St  {  6226)  elves  the  rer- 
enae  agent  authority,  wh«n  directed  by  the  audi- 
tor, to  sue  in  the  name  of  the  commonwealth  to 
recover  money  from  delinquent  officers,  and  pro- 
Tides  that  where  a  Judgment  is  recovered,  the 
party  lo  default  shall  pay  20  per  cent  of  the 
amount  due  the  state.  In  addition  to  the  prin- 
cipal and  penalty  to  be  paid  to  the  state,  and 
this  shall  be  paid  to  the  revenue  agent  who 
prosecutes  the  action  for  his  services,  but  that 
this  penalty  shall  not  be  In  addition  to  the  pen- 
alties In  actions  in  the  name  of  the  common- 
wealth prosecuted  by  the  county  attorneys  or 
other  attorneys  for  jthe  commonwealth.  Meld, 
that  a  judgment  against  a  county  court  cleA 
and  his  bondsman,  in  a  suit  by  a  revenue  officer 
for  a  violation  of  the  statute,  properly  Included 
both  the  20  per  cent,  penalty  due  the  state,  un- 
der the  first  section,  and  that  for  the  beoeSt  of 
the  revenue  officer,  under  the  second  section. 

[Ed.  Note.r— For  other  cases,  see  Clerin  of 
Courts,  Dec.  Dig.  1  75.*] 

Baiker,  J.,  dlseenting. 

Appeal  from  Circuit  Court  McCracken 
Gonn^, 

*To  be  officially  reported." 

Action  by  the  Commonwealth  against  Hi- 
ram Smedliv  and  others.  From  a  Judgment 
for  plaiutlCf,  defendants  appeal.  Affirmed. 

Miller  &  MUler,  for  appellants.  W.  M. 
Husbands,  Jamee  Breathitt  Atty.  Gen.,  and 
Tom  B.  McGregor,  Asst  Atty.  Gen.,  for  the 
Commonwealth. 

NtJNN,  0.  J.  Hiram  Smedley  was  county 
court  clerk  of  McCracken  county,  Ky.,  and 
hie  coappellant  the  Title,  Guaranty  ft  Trust 


Company  of  Scranton,  nu,  was  his  surety. 

WhUe  Smedley  was  'derk,  he  collected  HiS, 
which  he  failed  to  pay  to  the  comnumwealth 
or  account  for  according  to  section  42^  Ky. 
St  (BuBsell'B  St  i  6171).  W.  U.  Hnshands* 
the  revenue  agent  fbr  fliat  county,  by  direc- 
tion of  the  State  Auditor,  Instituted  this  ac- 
tion for  the  recovery  of  this  money  with  the 
penalty  prescribed  by  the  section  ctf  the  stat- 
utes referred  to.  Appellants  filed  an  answa, 
but  failed  to  state  facts  Aer^  sufildent  to 
constitute  a  defense,  and  a  demurrer  was 
sustained  to  It  It  iqtpears  frmu  tbe  record 
that  an  amended  answer  was  offered,  which 
the  lower  court  also  cmcelved  did  not  state 
a  defense  to  the  action,  and  refused  to  pov 
mlt  It  to  be  filed.  This  am^idmat  Is  not 
copied  Into  the  record.  Therefore  we  cannot 
determine  whether  the  lower  court  erred  in 
not  pwmltting  it  to  be  filed.  Tbe  lower  court 
roidered  a  Judgment  for  $418  ai^  20  per 
cent  damages,  as  provided  In  the  section  re- 
fwred  to.  In  favor  of  tbe  commonwealth,  and 
then  adjudged  that  appellants  ^uld  pay  an 
additional  20  per  coit  for  tbe  boiefit  at  the 
revenue  agmt  for  his  services  In  prosecut- 
ing the  action. 

Appellants  ask  a  reversal  tot  the  reason,  as 
dtey  claim,  they  should  not  be  compelled  to 
pay  the  double  penalty.  Sectiw  424%  Ky. 
St,  Attee  prescribing  tbe  duties  of  the  dx^ 
cult  and  county  court  derks  wlUi  reference 
to  the  collection  of  money  due  the  state  and 
the  disposltlmi  it  cmidudes  as  follows: 
"If  any  derk  shall  fall  to  perform  the  duties 
required  of  him  In  this  section,  he  shall  be 
liable  on  his  offidal  bond,  with  twenty  pet 
cent  damages  thereon,  which  may  be  recov- 
ered by  action  tn  the  name  of  the  common- 
wealth In  any  court  of  competent  Jurlsdits 
tlon."  As  will  be  observed,  this  penalty  of 
20  per  cent  is  due  the  commonwealth,  and  it 
is  entitled  to  this  penalty  upon  the  dtfalca- 
tlon  of  the  dezfe.  The  derk  owes  it  to  the 
commonwealth  by  reason  of  the  stetutea. 
There  Is  no  provision  of  the  statutes  author- 
Izlng  the  auditor  or  any  other  officer  to  pay 
any  part  of  this  penalty  or  of  the  prIndpU 
sued  for  to  the  auditor's  ageat  for  bis  serv- 
ices In  the  prosecution  of  the  action,  nor 
could  he  l^lly  receive  any  part  thereof. 
It  U  provided  by  section  4263,  Ky.  St  (Rus- 
seirs  St  i  6226),  that  the  revenue  agent  shall 
have  authority,  wh«i  directed  by  the  audttix-, 
to  Institute  suits  In  tbe  name  of  the  common- 
wealth to  recover  money  from  delinquent  of- 
ficers, and  in  all  such  suits  in  which  a  Judg- 
ment is  recovered  the  party  tn  defsult  shall 
be  adjudged  to  pay  an  amount  equal  to  20  per 
cent  of  the  amotmt  due  the  state  In  addition 
to  the  prindpal  and  penalty  to  be  paid  to  the 
state,  and  this  ^all  be  paid  to  Uie  revenue 
agent  who  prosecutes  ttiB  action  and  recov- 
ers the  Judgment  for  his  services  In  so  doing. 
This  statute  is  explicit  In  Its  tena.  The 
$418  and  tbe  20  per  cent,  as  provided  In  the 
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first  section  referred  to,  wwe  recov«ed  for 
the  commonwealth,  and  the  last  section  ex- 
presBly  provides  that  there  shall  be  another 
20  per  cent,  added  which  shall  go  to  the  revfr- 
nae  agent  who  proaecntes  the  action  for  his 
services.  This  Is  seemingly  a  hardship  upon 
dellnqnent  officers,  bnt  It  was  enacted  for 
the  purpose  of  making  them  diligent  and 
prompt  in  the  performance  of  their  duties, 
and  the  last  20  per  cent.,  the  one  In  favor  of 
the  revenue  agent,  was  to  save  the  state  from 
having  to  pay  en  attorney  to  prosecute  the 
dellnqnent  officer,  as  It  had  done  for  many 
years  before  the  passage  of  the  last-named 
section  of  the  statntes. 

Ai^Uants  contend  that  the  following  part 
of  theJast-named  section  prohibits  tbe  adding 
of  the  last-named  penalty,  to  wit:  "The  pen- 
alties herein  provided  for  shall  not  be  in 
addition  to  the  penalties  In  actions  'In  the 
name  of  the  commonwealth  prosecuted  by 
the  county  attorney  or  other  attorneys  for 
the  commonwealth."  This  has  no  appUca- 
tlon  to  the  case  before  ua.  It  means  that 
when  the  county  or  other  attorney  repre- 
sents the  commonwealth.  In  connection  with 
the  Kvenue  agent,  In  an  action  against  a  de- 
faulting officer  or  Individual,  and  when,  by 
statute,  a  per  cent  or  penalty  Is  added  which 
Is  directed  to  be  paid  by  the  delinquent  for 
the  benefit  of  the  county  or  other  attorney.  In 
such  case  the  penalty  provided  In  section 
4283  for  the  benefit  of  revenue  agents  cannot 
be  added  In  addition  to  the  other  penalties 
named. 

For  tbe  reasons  stated,  the  Judgment  of 
Uie  lower  court  Is  affirmed. 

BABKEB,  J.,  diseentins. 


BURNS  T.  COMMONWEALTH. 
(Court  ot  Appeals  of  Kentucky.  Jan.  26, 1910.) 

L,  BoifTCIDB  (8  908*)— IRSTBDCHONS— APPU- 

OABiLrrr  to  EvinEistCE. 

WTiere  there  was  evidence  that  deceased 
was  helplessly  drank,  end  that  eccused.  after 
disarming  him  of  e  pistol,  could  have  kept  out 
of  his  way  or  disarmed  him  of  a  small  pocket 
knife,  and  thereby  avoided  the  killing,  the  giv- 
ing of  instrnctions  as  to  murder  was  not  error. 

[Eld.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  I  dM;  Dee.  Dig.  f  308.*] 
2.  HOHICIDE  (I  281*)— EVIDKNCS— SumoxEK- 

CT — Mauce. 

Malice  may  be  proved  by  Inferring  It  from 
itie  circncutances  attending  tbe  killing. 

rRd.  Note.— For  other  cases,  see  Homicide, 
C^nt  Dig.  f  479;  Dec.  Dig.  {  231.*] 

8.  BoHiciDK  (f  11*)  —  Malice  —  "Mauce 

ArOBBTHOnOHT. ' ' 

On  a  trial  (or  murder.  It  is  proper  to  ad- 
vise the  Jury  that  "malice  aforetbougbt"  means 
a  predetermination  to  do  the  act  of  killing  with- 
out a  legal  excuse,  and  it  Is  inuoaterial  as  to 
what  time  before  the  killing  such  a  determlne- 
tioa  was  fonned. 

FBd.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  |  16;  Dec.  Dig.  1  11.* 

For  other  definitions,  see  Words  and  Phrases, 
•wol.  ti,  pp. 4304-4806;  vol.  8,  pw  7714.] 


4.  Hoinain  (t  IS*)— MnBDX»-**IicFUED  Blu^ 

ICE." 

"Implied  malice"  Is  sack  es  arises  or  may 
be  inferred  from  the  Intentional  doing  of  an  un> 
lawful  or  wrongful  act  with  a  wrongfol  pnr^ 

pose. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  |  18;  Dec  Dig.  §18.* 

For  other  definitions,  see  Words  and  PhiaasB, 
VOL  4,  pp.  84S3,  8434;  toL  8,  p.  7«82.] 

Q.  HoiflOIDE  (I  8(M.*)— ^nXAIf— lHBTBUC9nOR»- 
SEU--DErENBB. 

Where  there  was  no  evidence  that  deceased 
made  or  intended  an  attadc  on  another,  a  charge 
confining  defendant's  ri|^t  to  kill  in  his  own 
defense  was  proi>er. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  I  633;  Dec  Dig.  |  301.*] 

Appeal  from  Clrcoit  Court.  Clay  Ooontr* 
"To  be  offidaUy  reported." 
Alex  Bums  was  convicted  ot  murdw,  mnd 
be  appeals.  Afflimed. 

D.  K.  Rawllttgs  and  H.  C.  Sversole,  for 
appelant  James  Breathitt,  Atty.  Qen.,  and 
Tom  B.  McGregor,  AbbL  Atty.  Gen.,  for  the 
Commonwealtli. 

SBinXB,  X  The  appelant,  Alex  Bnrni, 
with  a  plstid  diot  and  kUIed  Abe  Gilbert  at 
tbe  residence  of  Joaeph  HigiUt^  on  Bollskln 
creek  In  Clay  connty.  The  Indictment  r^ 
turned  shortly  thereaftw  by  the  grand  Jury 
of  Clay  county,  against  appellant  for  the 
homldde^  charged  him  with  the  crime  of 
murder,  and  on  the  trial  the  jury  by  their 
verdict  found  him  guilty  .as  chained,  and 
fixed  his'  ponlshment  at  confinement  In  the 
pmitentlary  for  llfe^  He  was  refused  a  new 
trial      the  circuit  court,  and  has  appealed. 

The  facts  were  that  the  day  b^re  the 
homld^  appellant  and  Gllbort,  both  of  vrtiom 
then  Uved  In  Owdey  county,  the  former  on 
Bnllskin  cre^  and  the  latter  on  Squabble 
creek,  met  at  Wm.  Baker's  on  Longest  creA 
In  Breathitt  coun^,  where  tiiey  obtained 
several  quarbi  of  whisky.  Some  time  in  the 
afternoon  they  left  Baker's,  and  went  to  the 
residence  of  a  broQier  of  Abe  GilbMt,  in  Ows- 
ley coun^,  where  they  raualned  a  short 
time,  and  then  went  to  the  home  of  Abe 
Gilbert,  arriving  th»e  In  the  night  After 
midnight  they  concluded  to  go  to  Joseph 
Hignit^s  in  Clay  county,  end  at  once  start- 
ed, reaching  Hignlte*s  abont  or  shortly  before 
deyllght  H^lte  was  a  cousin  of  Gllb»t, 
and  his  wife  an  aunt  of  appellant  Upon 
getting  to  Hlgnlte's  appellant  and  Gilbert 
called  him  to  the  door,  and  at  his  request 
they  alighted  from  their  horses  and  mtered 
the  house.  At  that  time  appellant  was  con- 
siderably under  the  influence  of  liquor,  and 
Gilbert  very  drunk.  As  soon  as  th^  got 
into  the  house  Gilbert  pulled  a  bottle  of 
whisky  from  his  pocket,  and  proposed  that 
the  three  take  a  drink.  He  and  appellant 
drank  from  the  bottle,  but  Hlgnite  only  pre- 
tended to  do  BO.  After  some  conversation 
between  tbe  parties  all  three  of  them  left  the 
house,  at  Hlgnlte's  suggestion,  to  put  the 
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horses  of  the  Tlsitors  In  the  stable  and  feed 
them.  The  horses  were,  however,  turned  hi- 
to  a  pasture  near  the  house,  and  the  men 
then  returned  to  the  house  to  await  break- 
fast,  and  on  the  way  another  drink  was  tak- 
en from  the  bottle  by  appellant  and  Gilbert, 
but  Hignite,  as  before,  only  made  a  pre- 
tense of  drinking. 

After  a  short  stay  In  the  house  appellant 
and  Gilbert  again  went  out,  followed  by  Hig- 
nite, and  Gilbert  then  Insisted  upon  going  to 
a  cabin  on  Hlgnlte's  farm,  about  100  yards 
from  the  latter's  house,  to  see,  as  he  said, 
one  Isaac  Gipson,  who  was  occupying  the 
cabin  upon  a  previous  visit  made  by  Gilbert 
to  Hignite.  Hignite  told  Gilbert  that  Gip- 
son no  longer  lived  In  the  cabin,  and  that  It 
was  then  unoccupied,  but  the  latter  persist- 
ed In  going  to  the  cabin,  and  was  followed  by 
appellant  and  Hignite.  Upon  getting  to  the 
cabin  Gilbert  called  Glpson's  name  and  knock- 
ed on  the  door.  Finding  the  cabin  empty, 
he  again  started  with  appellant  and  Hignite 
to  the  lattw's  house,  soon  stopping,  however, 
while  "he  and  appellant,  the  latter  partaking 
QMirlngly,  took  another  drink  from  Gilbert's 
bottle.  By  that  time  Gilbert  was  so  Intoxi- 
cated as  to  be  scarcely  able  to  walk.  See- 
ing that  Gilbert  was  or  would  soon  be  help- 
less, Hignite  suggested  to  appellant,  who  was 
far  less  Intoxicated  than  Gilbert,  and  able  to 
walk  without  apparent  difficulty,  that  he  get 
from  Gilbert  the.  bottle  of  whisky.  This  ap- 
pellant succeeded  in  doing  without  apparent 
trouble,  and  gave  the  bottle  to  Hignite.  who 
Immediately  left  them  for  the  purpose  of 
hiding  the  bottle  in,  or  behind,  a  nearby 
stable.  When  Hignite  got  to  the  comer  of 
the  stable  be  turned  and  looked  at  appellant 
and  Gilbert  to  ascertain  if  they  were  watch- 
ing him,  intending  that  they  should  not  see 
him  conceal  the  bottle.  Upon  turning,  he 
discovered  that  they  were  upon  their  knees 
and  engaged  In  a  strv^lfc  He  then  saw  ap- 
pellant take  a  pistol  from  Gilbert,  and  at 
once  8^  upon  bis  feet  with  the  pistol  in  his 
band,  and  hurriedly  step  16  or  mote  fMt 
from  Gilbert  At  that  Juncture  OUbert  slow- 
ly staggered  to  his  feet,  and,  commencing  to 
draw  a  small  knife  f r<»n  his  potest,  said  to 
appellant,  "I  want  Glabe's  pistol";  Glabe  be- 
ing his  son  of  whnn  he  had  the  day  before 
borrowed  the  plstoL  Seeing  the  attitude  of 
the  parties,  Hlgnlto  told  aK>eUant  to  mn 
out  of  the  way.  and  then  told  Gilbert  to  come 
to  him,  Gilbert  at  first  seuned  to  reqpond  to 
Hignite^  request  by  starting  as  If  to  go  to 
him,  but  immediately  turned  In  the  direction 
of  appellant,  and  with  the  knife  In  bis  band 
staggered  towards  blm.  About  that  time 
Hignite  saw  appellant  present  the  pistol  as 
If  about  to  shoot,  and.  being  hlms^  smne- 
what  In  line  with  Gilbert,  and  fearing  for 
his  safety  if  appellant  shot  at  Gilbert;  he 
stepped  behind  the  staUe^  Immediately  fol- 
lowing which  be  heard  the  report  of  the  pis- 
tol, and,  looking  around  the  comer  of  the 
stable^  saw  Gilbert  lying  on  the  ground. 


Hignite  th«i  went  to  Gilbert,  and  finding 
him  wounded,  and  as  he  believed,  dyin^ 
called  from  the  house  a  physician.  Dr.  Thomp- 
son, who  happened  to  be  spending  the  night 
with  him.  Thompson  at  once  saw  the  dying 
man.  and  examined  bis  wound,  bat  could  do 
nothing  to  relieve  him.  When  Hignite  got 
behind  the  steble,  the  building  obstructed  bis 
view,  so  that  he  did  not  again  see  appellant 
or  Gilbert  until  after  the  former  discharged 
his  pistol,  but  when  he  last  saw  them  Gilbert 
was  apparently  staggering  In  the  direction  of 
appellant  with  the  small  pocket  knife  In  his 
hand,  and  the  latter  was  standing  with  the 
pistol  presented  as  If  about  to  shoot;  the  par- 
ties being  then  about  15  feet  apart 

The  facts  thus  far  related  appear  mainly 
from  the  testimony  of  Hignite,  but  are  un- 
disputed by  ai^ellant,  who.  however,  testified 
as  to  certain  alleged  additional  facts  he 
claimed  were  unknown  to  Hignite.  sudi  as 
that  Gilbert  became  angry  at  him  for  depriv- 
ing him  of  the  bottle  of  whisky,  and  attempt- 
ed to  draw  a  pistol,  which  appellant  took 
from  him,  and  In  the  struggle  over  which 
they  fell  to  the  ground;  that  after  getting 
the  pistol  he  removed  some  of  the  cartridges 
from  it,  and  was  engaged  in  ronovlng  oth- 
ers when  Gilbert  got  upon  bis  feet  and  start- 
ed toward  him  with  a  drawn  knife  in  his 
hand;  that  he  repeatedly  commanded  Gilbert 
to  stop,  and  backed  away  from  him  as  be 
did  so,  but  that  Gilbert  continued  to  ad- 
vance until  within  5  or  6  feet  of  hlni,  where- 
upon he  shot  Gilbert  beUevlng  It  necessary 
to  do  so  to  save  his  own  life.  It  is  not 
clear  from  the  evidence  whether  a[^ellant 
shot  Gilbert  with  bis  own  pistol,  or  with 
the  one  he  had  Just  taken  from  Gilbert,  but 
the  evidence  showed  that  appellant  was  then 
armed  with  his  own  pistol,  and  Uiat  it  was 
bis  habit  to  carry  a  pistol. 

The  foregoing  statemrat  presents  practical- 
ly all  the  evidence  furnished  by  the  record, 
except  that  several  witnesses  testified  as  to 
conversations  with  appellant  shortly  after  the 
homicide,  in  which  he  said  be  was  16  yards 
or  feet  from  Gilbert  when  be  shot  him.  all 
of  which  stetemente  be  denied.  It  should 
also  be  remarked  that  several  pwsons  testi- 
fied as  to  appellant^i  good  character,  but  they 
admitted  upon  cross-examination  that  they 
had  known  nothing  ot  him  for  8  years  previ- 
ous to  the  homicide,  as  during  that  time  he 
had  been  in  the  regular  army  of  the  United 
States,  and  abseit  from  Kentucky.  It  is  al- 
so proper  to  say  that  the  record  shows  appel- 
lant to  have  been  26  years  of  age,  and  Gil- 
bert 45,  at  the  time  of  the  bomldde;  that 
Gilbert  was  a  small  oun,  and  sibilant  above 
the  average  in  both  weight  and  height,  and 
mudi  the  superlOT  of  Gilbert  In  physical 
strength.  It  should  furthw  be  obswred  that 
the  record  falls  to  Show  the  existence  ot  any 
ill  feeling  between  appellant  and  Gilbert  pri- 
or to  the  liomlcid& 

The  grounds  upon  whldi  ai^^lant  sought 
a  new  trial,  and  now  asks  a  reversal,  an: 
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<1)  That  the  ccrart  did  not  prt^terly  Instruct 
the  }nry ;  {2)  that  an  Instruction  aa  to  mur- 
der should  not  have  been  given ;  (3)  that  the 
instruction  as  to  self-defense  did  not  correct- 
ly state  the  law;  (4)  that  the  Tenlict  was 
not  supported  by  the  evidence. 

Aa  to  the  first  of  these  grounds  It  Is  suffi- 
cient to  say  that  the  instructions  so  admlr- 
aUy  state  the  law  applicable  to  the  facts  of 
this  case  that  we  insert  them  In  the  opinion. 

"No.  1.  Gentlemen  of  the  jury:  If  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant,  Alex  Bums,  of 
Clay  county,  Ky.,  and  before  the  finding  of 
the  indictment  herein  on  the  occasion  men- 
tioned In  the  evidence,  willfully  and  feloni- 
ously shot  at  and  wounded  Abe  Gilbert  In 
tbe  body,  with  a  pistol  loaded  with  powder 
and  leaden  balls,  or  other  hard  and  explosive 
substances,  so  that  he  then  and  there  immedi- 
ately died,  not  in  his  necessary,  or  reasonably 
apparfflit  necessary,  defense,  then  you  ought 
to  find  him  guilty;  guilty  of  willful  murder 
as  charged  in  the  Indlctaient  herein,  if  you 
believe  from  the  evidence  b^ond  a  reason- 
able doubt  that  such  shooting  and  killing 
was  done  willfully  and  feloniously  and  with 
malice  aforethought;  guilty  of  voluntary 
manslaughter  Included  in  the  indictment  here- 
in, if  you  believe  from  the  evidence  beyond 
a  reasonable  doubt  that  such  shooting  at  and 
killing  was  done  in  sadden  heat  and  passion, 
or  In  sudden  affray  and  wittaont  previous 
mailed 

"No.  2.  If  you  find  the  defendant  guilty  of 
willful  murder,  as  charged  in  the  indictment 
herein,  yon  will  fix  his  punishment  at  death, 
or  confinement  In  the  penitentiary  of  this 
state  for  life,  In  your  discretion  according  to 
the  proof.  If  yon  find  the  defendant  guilty 
of  voluntary  manslaughter  included  In  the 
indictment  her^  you  will  fix  his  punlsh- 
ment  at  C(mflnement  in  the  penitentiary  of 
this  state  for  a  period  of  not  less  than  2  nor 
more  than  21  years,  In  your  discretion  accord- 
ins  to  the  proof.  If  you  find  the  defendant 
not  guilty*  yon  will  say  so,  and  no  more; 

"No.  S.  If  you  believe  from  the  evidence 
that  at  the  time  the  Pendant  Shot  and  kill- 
ed Abe  Gilbert,  if  be  did  so,  he  believed,  and 
bad  reasiKiable  grounds  to  believe  that  he 
was  th«i  and  there  In  Immediate  danger  of 
death,  or  the  Infliction  of  some  preat  bodily 
barm  at  the  hands  of  the  said  Abe  Gilbert, 
and  that  it  was  necessary,  or  was  believed 
by  the  defendant,  Alex  Bums,  in  the  exudse 
of  a  reasonable  Judgment  to  be  neconary,  to 
shoot  at  and. kill  the  said  Abe  Gilbert,  in 
order  to  axert  that  danger,  then  yon  will  ac- 
quit the  defendant;  npw  the  grounds  of  seif- 
defense  and  i^»areat  necessity. 

"No.  4.  If  yon  have  a  reasonable  doubt 
from  the  evidence  of  the  defendant  having 
bem  proven  guilty,  you  will  find  him  not 
guilty.  Or,  if  ytm  brieve  from  the  evidence 
beyond  a  reasonable  doubt  that  he  has  been 
proven  guilty*  but  have  &  reasonable  donbt 
fran  the  eivldence  as  to  whether  he  has  been 


proven  guilty  of  willful  murder  as  charged 
In  the  indictment  herein,  or  of  the  lower  of- 
fense, voluntary  manslaughter,  Included  In 
the  indictment  herein,  you  will  find  him 
guilty  of  such  lower  offense,  voluntary  man- 
slaughter, and  flx  his  punlslunent  as  stated 
in  instruction  No.  2,  above^  for  voluntary 
manslaughter. 

"No.  5.  The  words  •willful'  and  'willfully' 
as  used  in  the  indictment  and  the  instruc- 
tions herein  mean  Intentional,  not  accidental 
or  involuntary.  The  word  'feloniously'  as 
used  in  the  indictment  and  the  Instructloiu 
herein  means  proceeding  from  an  evil  heart 
or  purpose,  done  with  the  deliberate  inten- 
tion to  commit  a  crime.  The  phrase  *with 
malice  aforethought*  as  used  in  the  Indict- 
ment and  instructions  herein  means  a  pre- 
determination to  do  the  act  of  killing  with- 
out a  legal  excuse,  and  it  is  Immaterial  as 
to  what  time  before  the  killing  such  a  deter- 
mination was  formed." 

It  is  Insisted  for  appellant  that  the  evi- 
dence furnished  no  ground  for  the  Instruc- 
tion as  to  murder,  and  that  it  was  necessarily 
prejudicial  to  appellauL  While  the  evidence 
presents  many  of  the  earmarks  of  a  killing 
in  a  sudden  affray  or  in  sudden  heat  and 
passion,  and  we  would  be  better  satisfied  to 
affirm  a  verdict  and  judgment  for  voluntary 
manslaughter,  with  sudi  punishment  as  might 
have  been  Infilcted  upon  appellant  for  that 
crime,  we  cannot  say  tliat  the  verdict  find- 
ing him  guilty  of  murder  is  wholly  without 
support  from  the  evidence.  At  most  the 
homicide  was  unnecessary,  and  therefore  in- 
excusable. There  was  evidence  upon  which 
the  Jury  ml^t  have  rested  a  conclusion  tliat 
the  deceased  was  so  intoxicated  as  to  ren- 
der him  helpless,  and,  after  appellant  took 
the  pistol  from  Mm,  harmless,  and  that  liad 
appellant  taken  the  advice  of  HIgnlte  and 
kept  out  of  deceased's  way  after  disarming 
him  of  the  pistol,  the  latter  In  his  drunken 
and  helpless  condition  could  not  have  kept 
his  feet  long  enoui^  to  get  to  him  with  the 
small  podcetknlfe  in  his  hand,  or  if  he  had 
done  so,  that  appellant,  who  was  greatly  his 
superior  in  physical  strength,  and  was  not 
himself  sufQcIently  Intoxicated  to  Interfere 
with  his  walk  or  movements,  could  have  dis- 
armed him  of  the  knife,  or  with  a  blow  of 
his  flat  felled  him  to  the  ground,  and  there- 
by obviated  the  killing.  If  such  a  oondusion 
on  the  part  of  the  Jury  as  we  have  indicated 
was  warranted  by  the  evidence,  the  same 
facts  may  in  their  opinion  have  authorized 
the  inference  that  the  killing  was  done  wiUt 
malice,  and.  If  so,  it  was  their  province  to 
declare  It  murder.  "The  mode  of  proving 
malice  is  by  inferring  it  from  facts  and  cir- 
cumstances attendii^  the  killii^."  Rober- 
son's  Criminal  Lew,  |  ITS;  Farrls  v.  Com- 
monwealth, 14  Bush,  870;  Rogers  v.  Com- 
monwealth, 96  Ky.  28,  27  S.  W.  813,  16  Ey. 
Law  Rep.  198;  Kriel  Commonwealth,  S 
Bush,  873;  Salisbury  v.  Conimonwealth,  79 
Ey.  433 ;  Ball  v.  Comnumwealth,  81  Ey.  604. 
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WbUe  It  would  not  have  been  prcq^er  for 
the  trial  court  to  Instruct  the  Jury  what  acta, 
If  any,  on  the  i>art  of  appellant,  connected 
with  or  resulting  in  the  homicide,  would  au- 
thorize an  Inference  or  inferences  of  malice. 
It  was  proper  to  advise  them,  as  was  done  by 
Instmction  No.  6,  that  "malice  aforethong^t, 
BB  uBed  in  the  Indictment  and  Instruction! 
herein,  means  a  predetermiuatloQ  to  do  the 
act  of  killing  without  a  legal  excuse,  and  it  la 
Immaterial  as  to  what  time  before  the  lElllinK 
such  a  determination  was  formed."  The  evi- 
dences of  express  malice,  as  well  as  the  facts 
from  which  malice  may  be  Implied,  are  easily 
recognized.  Express  malice  usually  manifests 
Its^f  in  iHcevious  or  contemporaneous  threats 
by  the  wrwigdoer  of  death  or  barm  to  his  iu- 
tended  victim,  or  declarations  or  acta  indica- 
tive of  his  ill  will  toward,  or  desire  to  infiict 
Injury  upon,  him.  Implied  malice  is  such  as 
arises  or  may  be  inferred  from  the  Intention- 
al doing  of  an  imlawful  or  wrongful  act  with 
a  wrongful  purpose.  For  example,  the  use  by 
one  of  a  deadly  weapon  In  the  unlawful  tak- 
ing or  attempted  taking  of  human  life,  or  In 
unlawfully  inflicting,  or  intendli^  to  Inflict, 
xq;M>n  another  bodily  Injury,  Is  an  act  from 
which  malice  Is  Implied  or  may  be  Inferred. 
More  broadly  stated,  malice  will  be  Inferred 
from  the  Intentional  doing  of  any  wrongful 
act  which  the  perpetrator  knows  will  neces- 
sarily cause  Injury  to  another,  or  which  he 
Intends  shall  cause  Injury  to  another,  though 
such  injury  may  not  In  fact  result.  We  can- 
not say  that  there  was  In  this  case  an  entire 
absence  of  facts  or  circumstances  from  which 
malice  on  the  part  of  appellant  In  taking  Gil- 
bert's life  could  be  inferred.  If,  as  the  jury 
obviously  found,  the  killing  was  unnecessary 
and  Inexcusable,  the  act  was  either  murder 
or  voluntary  manslaughter.  It  may  be  that 
appellant's  own  testimony  convinced  the  jury 
that  they  ought  not  to  find  him  guilty  of  vol- 
untary manslaughter,  for  he  did  not  claim  to 
have  acted  in  sudden  heat  and  passion  in 
taking  Gilbert's  life,  or  that  It  was  doue  in  a 
sudden  affray.  On  tbe  contrary,  his  sole  de- 
fense was  that  the  killing  was  done  In  the 
protection  of  his  life  and  person  from  dan- 
ger, real  or  apparent,  at  Gilbert's  hands. 

We  are  not  called  upon  to  speculate  as  to 
the  reasons  upon  which  tbe  jury  rested  their 
conclusion  that  appellant  was  guilty  of  mur- 
der, but  It  Is  probable  that  they  rejected  his 
plea  of  self-defense  because  convinced  by  tbe 
evidence,  beyond  a  reasonable  doubt,  that  he 
was  In  no  danger  from  the  knife  of  Gilbert, 
and  had  no  grounds,  real  or  apparent,  to  be- 
lieve himself  In  such  danger  when  be  shot 
him,  and  that,  Instead  of  taking  from  Gilbert 
the  pocketknife,  as  the  drunken  and  helpless 
condition  of  the  latter  would  have  permitted 
of  bis  doing,  or  of  securing  his  safety  by  fol- 
lowing the  advice  of  Higntte  to  get  away 
from  Gilbert,  whose  helplessness  should  have 
appealed  to  his  sympathy  and  protection,  he 


deliberately  and  unnecessarily  shot  and  killed 
him,  which  act,  the  jury  must  have  conclud- 
ed, manifested  such  a  wanton  and  reckless 
disregard  of  human  life  as  proved  it  to  have 
been  the  result  of  malice,  however  suddenly 
conceived  In  tbe  mind  of  tbe  slayer.  Notwith- 
standing appellant's  complaint  of  errw  in  tbe 
instructions,  his  counsel  only  criticise  tbe  in- 
struction as  to  llie  law  of  self-defense.  The 
<^jectlon  made  to  that  instruction  was  that 
it  confined  a]H>ellant's  right  to  slioot  and  kill 
Gilbert  to  bis  own  defense,  whereas.  It  should, 
according  to  the  contention  of  counsel,  have 
told  the  jury  that  If  Hlgnlte,  instead  of  appel- 
lant, was  the  object  of  Gilbert's  attack,  ap- 
pellant would  have  had  the  same  right,  under 
the  circumstances  predicated  in  the  Instruc- 
tions, to  shoot  and  kill  Gilbert  in  defense  of 
Hlgnlte  that  he  would  have  had  to  do  so  in  bis 
own  defense.  Tbe  trial  court  committed  no 
error  In  giving  the  instruction  in  the  form  it 
now  presents.  If  it  had  been  given  as  con- 
tended for  by  appellant.  It  would  have  been 
misleading  to  tbe  jury  and  prejudicial  to  tbe 
commonwealth,  as  there  was  no  evidence 
whatever  tending  to  show  that  Gilbert  made 
or  intended  an  attack  upon  Hlgnlte.  Nether 
Hlgnlte  nor  appellant  intimated  anything  of 
tbe  kind,  and  they  were  the  only  persona  who 
could  have  known  of  such  atta<^  had  It  been 
made. 

A  careful  examination  of  the  record  con- 
vinces us  tiiat  the  rulings  of  the  trial  court 
are  free  from  error.  If  the  jury  should  have 
found  appellant  guilty  of  Toluntary  man- 
slaughter. Instead  of  murder,  tbe  mistake  Is 
one  that  should  appeal  to  e^racntlTe  clemency 
as  a  ground  for  oommntatlon  of  his  punish- 
ment; but,  as  we  cannot  say  there  waa  no 
evidence  whatever  upon  vhldi  to  rest  tb» 
verdict  finding  appellant  guilty  of  murder,  the 
mistake.  If  any,  is  one  we  are  wlthoot  power 
to  correct 

Wherefore  tbe  judgmoit  iB  aflSnned. 


ESTILL  COUNTY  T.  BOABD  OP  TRUS- 
TEES or  ESTILL  COLLEOIATB  IN- 
STITUTE OP  IRVINE. 
(Court  of  Appeals  of  Kentucky.  Jan.  14,  1910.) 

1.  Colleges  and  UNiVEBsmiM  (J  6*)— Semi- 
hast  Pbopebtt— Disposition. 

Tlie  power  giyen  to  tbe  trustees  of  the 
eoanty  seminary  incorporated  by  act  of  Feb- 
ruary 13,  1864  (Acts  1863-64,  p.  873.  c-  306), 
by  which  they  were  given  power  to  hold,  trans- 
fer, and  determine  the  use  of  tbe  corporate 
property,  authorized  them  to  convey  the  semi- 
nary property  to  an  educational  eoEporatlon 
formed  hy  a  religious  society. 

[Ed.  Note.-"For  other  cases,  see  Collefw  and 
Universities,  Cent  Dig-  if  18-15;  Dee.  DI» 
I  6.*] 

2.  Colleges  and  UNivBRsmES  ^  6^— Bna- 
NABT  Pbopebtt— Disposition. 

Where  seminary  property,  conveyed  for  the 
use  of  a  religious  society  on  condition  that  the 
trustees  of  the  seminary  should  have  part  ot  the 
fund  in  case  of  sale.  Is  ordered  to  be  scrid  In  a 
mechanic's  lien  suit,  a  petition  by  the  county 


•For  other  casos  sea  maw  tople  and  section  NUHBBA  la  Deo.  «  Aoi.  Dies.  IMff  to  datst  *  BsperUr  iBtasa 
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to  b«  made  a  party,  statins  the  necessarr  facts, 
may  b«  filed  so  tiiat  the  question  whether  the 
fund  coming  to  the  tnistees  rests  in  the  jraded 
Qommon  school  district,  as  provided  in  Ky.  St. 
i  4484  (BoMeli's  St  f  676$.  or  in  the  county 
court  (or  the  beneOt  of  tha  common  scboois  in 
tlie  county,  as  provided  by  section  823  Ky.  St 
(Russell's  St  i  S30&i,  may  be  settled  in  the  suit. 

[Ed.  Note.— For  other  cases,  see  Colieses  and 
UnlTersities,  Cent  Dig.  H  18-15;   Dec  Dig. 

1  6.*] 

Appeal  from  Circuit  Court,  EstUl  County. 

•'Not  to  be  officially  reported." 

Action  by  the  Farmere*  Bank  of  Estill 
agninat  the  Board  of  Trastees  of  the  Estill 
Collegiate  Institute  of  Irvine.  From  ajudg* 
ment  refusing  to  allow  Estill  County  to  be 
made  a  party,  the  County  appeals.  Affirmed. 

Cbas.  W.  Friend,  for  appellant 

HOBSON.  J.  By  an  act  approved  Febru- 
ary 10,  1798,  certain  vacant  lands  were  set 
apart  for  the  use  of  semiaarleB  of  learning 
througbont  the  different  parts  of  the  state. 

2  Moorbead  &  Brown,  Dig.  p.  1001.  By  oth- 
er acts  from  time  to  time  It  was  provided 
that  the  vacant  lands  In  any  county  might 
be  located,  and  that  the  trustees  of  the 
aemlnarlea  in  the  several  counties  of  the 
state  might  sell  and  convey  them  to  purchas- 
ers. See  2  Moorbead  &  Brown,  Dig.  pp. 
1003-1008.  By  an  act  approved  January  26, 
1815  (Laws  1814-15,  p.  269,  c.  193),  it  was 
further  provided  that  the  moneys  artBlng 
from  the  sale  of  these  lands  might  be  In- 
Tested  by  the  trustees  in  bank  stock,  until 
ased  for  the  erection  of  buildings.  Bee  5 
Lit  163.  By  an  act  approved  January  13, 
1831,  certain  persons  were  appointed  commis- 
sioners to  settle  with  the  trustees  of  tha 
Estill  Seminary  lands,  and  receive  from  them 
all  sums  of  money  In  their  hands  properly 
belonging  to  the  seminary,  the  money  when 
received  to  be  expended  by  the  commission- 
ers In  building  a  seminary  of  learning  In  the 
town  of  Irvine,  and  purchasing  a  lot  of 
ground  not  exceeding  one  acre  for  that  pur- 
pose. Bee  Acts  1830-1831,  Ist  Sess.,  p.  77, 
c.  468.  By  an  act  approved  November  26, 
1831,  the  commissioners  were  empowered  to 
sell  and  conv^  all  lands  belonging  to  the 
seminary,  and  the  county  court  was  au- 
thorised to  fln  any  vacancies  occurring  In  the 
office  of  commissioner.  See  Acts  1831,  1st 
Bess.,  p.  41.  c.  616.  By  an  act  approved  Jan- 
nary  ^  1841,  all  money  which  resulted  from 
the  sales  of  vacant  lands  in  Bsttll  county, 
or  which  might  thereafter  accrue  from  such 
sales,  was  appropriated  for  the  use  of  Estill 
Seminary,  and  the  county  court  was  required 
to  cause  the  same  to  be  paid  to  the  treasurer 
«(  the  seminary  to  be  used  by  the  trustees  as 
otbet  funds  belonging  to  It  See  Acts  1840- 
41,  p.  154,  c.  161.  By  an  act  approved  Feb- 
ruary 18,  1864.  Sstlli  Seminary  was  Incoiv 
pwated.  This  act  amooff  othw  tblngi  con- 
taioed  these  provisions: 

(1)  "That  M.  M.  Price,  Harrison  Moore, 


Robt  W.  Smith.  John  Park,  Ansel  I>anle1, 
Wm.  J.  CTark,  EJ.  D.  Stockton,  and  D.  B. 
Scboll,  and  their  successors,  be  and  they  are 
hereby  constituted  a  body  politic  and  corpo- 
rate, by  the  name  and  style  of  the  'DstlU 
Seminary*  in  the  town  of  Irvine,  Kentucky ; 
and  as  such  shall  have  perpetual  succession, 
with  full  power  to  acquire,  hold,  and  trans- 
fer real  and  personal  estate,  make  contracts, 
sne  and  be  sued,  plead  and  be  Impleaded  in 
their  corporate  capacity;  to  make  such  by- 
laws, rules,  and  ordinances  as  may  be  neces- 
sary for  their  government  not  contrary  to 
the  constitution  and  laws  of  this  state  or  the 
United  States.  Said  trustees  shall  have  pow- 
er over  all  the  business  concerns  of  said 
seminary.  Iliey  may  appoint  a  president 
treasurer,  dei^  and  other  officers  if  neces- 
sary. 

(2)  "That  as  many  as  four  of  said  trustees, 
meeting  in  pursuance  to  their  own  rules, 
shall  be  a  quorum  for  transacting  business. 
Said  trustees  shall  have  power  to  employ  a 
principal,  and  such  assistant  teachers,  male 
or  female,  as  they  may  deem  necessary. 
They  shall  have  the  power  to  fill  vacancies 
that  may  happen  In  said  corporation,  and 
may  have  poww  to  remove  from  office  any 
member  of  the  board  of  trustees,  a  majority 
of  all  the  trustees  concurring. 

(3)  "All  the  estate,  money,  or  property  now 
belonging  to,  or  which  may  hereafter  be 
acquired  by,  said  corporation,  by  devise, 
gift,  or  otherwise,  shall  be  used  In  such  man- 
ner as  the  trustees  by  their  corporate  action 
may  determine."  See  Acts  1868-(1^  873» 
374,  c.  806. 

In  the  year  1905,  the  tnistees  of  EstUl 
Seminary  conveyed  the  seminary  property 
to  the  Estill  Cellulate  Institute,  a  corpora< 
tion  formed  under  the  direction  of  the  Evan- 
gelistic Committee  of  the  Synod  of  Kentucky, 
the  plan  being  that  the  grantee  was  to  erect 
new  buildings  on  the  lot  and  run  a  school 
there;  and  it  was  stipulated  in  the  deed, 
among  other  things,  that  If  the  committee 
ceased  to  conduct  such  a  school,  then  the 
land  and  all  the  buildings  erected  thereon 
were  to  revert  to  the  parties  contributing 
to  build  the  school  In  the  rate  of  the  amount 
of  their  contributions  a  large  number  of 
persons  having  contributed  to  erect  said 
buildings,  that  the  lot  described  In  the  deed 
was  to  be  valued  at  |1,500,  and  that  the 
trustees  of  Estill  Seminary  In  their  corpo- 
rate capacity  should  have  such  part  of  the 
whole  fund  arising  from  the  sale,  if  the  lot 
should  be  sold,  as  fl,500  bore  to  the  whole 
price.  The  deed  was  properly  recorded,  and 
Estill  Collegiate  Institute  erected  new  school 
buildings  upon  the  lot ;  but  it  failed  to  pay 
the  contractor  for  the  erection  of  the  build- 
ings, and  executed  to  him  a  note  for  $2,000, 
which  was  secured  by  a  mechanic's  lien  upon 
the  property.  He  assigned  the  note  to  the 
Farmers'  Bank  of  Estill.   The  bank  brought 
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this  salt  to  enforce  Its  lien.  The  trustees 
of  E^stlU  Seminar;  filed  an  answer  setting  up 
the  conditions  of  the  deed,  and  praying  that 
their  rights  be  protected.  W.  T,  B.  WUlIama 
&  Son,  bankers,  filed  an  answer  In  which 
they  set  up  a  claim  for  fl,802  for  talck 
which  went  Into  the  building.  In  this  condl< 
tion  of  the  pleadings,  the  court  entered  an 
order  for  the  sale  of  the  property,  reserring 
In  the  Judgment  for  future  adjudication  all 
questions  as  to  who  would  be  entitled  to  the 
proceeds.  The  property  was  sold  for  $4,250. 
The  sale  was  reported  to  the  court  and  con- 
firmed. At  this  stage  of  the  proceedings,  Es- 
till county  tendered  its  i>etltion  asking  that 
it  be  made  a  party  to  the  action,  and  that 
its  petition  be  taken  as  Its  answer.  In  the 
petition  It  set  out  the  facts  we  have  stated 
In  regard  to  the  legislation  under  which 
EstlU  Seminary  was  created  and  charged 
that  within  recent  years  the  property  had 
ceased  to  be  used  as  a  public  Institution  to 
which  all  taxpayers  of  the  connty  could  have 
access;  that  the  buildings  formerly  used  as 
seminary  buildings  had  been  torn  down  and 
new  buildings  erected;  and  that  the  deed 
from  the  trustees  of  the  seminary  to  the  Es- 
tlU Collegiate  Institution  was  void  for  want 
of  authority  In  the  trustees  to  make  it 
The  circuit  court  refused  to  allow  the  peti- 
tion to  be  filed,  but  allowed  it  to  be  made  a 
part  of  the  record,  and  refused  to  allow  Es* 
till  county  to  be  made  a  party  to  the  action. 
From  this  Judgment,  Estill  county  appeals. 

It  Is  manifest  from  the  act  of  F^ruary  13, 
1864,  that  the  trustees  created  by  that  act 
were  given  power  to  acquire,  hold,  and 
transfer  real  and  personal  property,  and  to 
have  all  power  over  the  business  concerns  of 
the  seminary.  It  was  further  provided  by 
that  act  that  the  estate,  money,  or  property 
then  belonging  to  or  tbereaft«T  acquired  by 
the  corporation  should  be  used  In  sach  man- 
ner as  the  trustees  might  determine.  The 
broad  powers  thus  conferred  upon  the  trus- 
tees authorized  them  to  sell  and  convey  the 
seminary  property  to  the  collegiate  Institute, 
and  the  circuit  court  properly  so  held. 

Section  4484,  Ky.  St.  (Russell's  St  i  5762). 
provides:  "The  title  of  all  common  school 
and  all  county  seminary  property,  the  coun- 
ty court  and  the  board  of  trustees  of  said 
seminary  consenting,  in  the  limits  of  any 
graded  common  school  district  organized  un- 
.der  the  provisions  of  this  law,  shall  be,  and 
the  same  is  hereby,  vested  in  the  board  of 
trustees  of  said  graded  common  school  dis- 
trict, and  they  are  hereby  empowered  to  sell 
and  convey  the  same,  or  to  use  the  same  for 
graded  common  school  purposes,  as  to  them 
shall  seem  best;  but  when  county  seminary 
property  shall  be  appropriated  all  pupils  of 
tbe  county  shall  be  permitted  to  attend  such 
school  at  such  reduced  tuition  from  what  Is 
ordinary  as  shall  be  equitable  and  make 
good  to  them  their  Interest  In  said  seminary 


property.  Section  323,  Ky.  St  (Russ^'s  St 
i  2306),  also  provides:  "If  any  society  bold- 
lug  lands  shall  dissolve,  the  title  to  sach 
land  and  appurtenances  shall  vest  In  the 
trustees  of  the  county  seminary  In  which  the 
land  may  lie,  for  the  use  of  such  seminary; 
and  if  there  be  no  such  seminary,  then  In 
the  county  court  for  the  benefit  of  common 
schools  in  the  county." 

If  a  graded  common  school  district  has 
been  organized  In  Irvine,  Ky.,  and  the  connty 
court  and  the  board  of  trustees  of  the  semi- 
nary consent  &iiy  fund  coming  to  the  trus- 
tees from  the  sale  of  the  property  may  be 
turned  over  to  the  graded  common  school 
district;  but,  if  no  such  consent  is  made,, 
then  the  fund  will  pass  under  section  323. 
and  vest  in  the  county  court  for  the  benefit 
of  the  common  schools  in  the  county.  If  it 
appears  that  the  seminary  contemplated  by 
the  acts  of  the  Legislature  cannot  be  nmln- 
talned  by  the  trustees,  and  a  condition  ex- 
ists bringing  the  case  within  the  operation 
of  section  323.  If  the  county  presents  a  peti- 
tion to  be  made  a  party  for  this  purpose 
stating  the  necessary  facts,  the  circuit  court 
will  allow  It  to  be  filed,  so  that  the  whole 
matter  may  be  settled  In  this  action. 

Judgment  affirmed. 


BTCFBENS  v.  ORATIT. 
(Conrt  of  Appeals  of  Kentucky.   Jan.  25,  1910.) 

1.  Maliciodb  Pbosecution  (8i  24,  33*)— Ac- 
tions —  Elbhbnts  or  AonoH  —  Want  of 
Pbobable  Cause. 

That  plaintiff  in  an  action  for  malicious 
prosecution  was  acquitted  in  tbe  prior  criminal 

Ftrosecution  would  not  reqaire  a  verdict  for  him 
D  absence  of  a  further  Bliowinc  that  the  crim- 
inal case  was  lostitnted  against  nim  maliciously 
and  witbont  probable  cause. 

[Ed,  Note.— For  other  cases,  see  Mallcions 
Prosecution,  Cent  Dig.  IS  50,  €9;  Dec  Dig. 
§1  24,  3S.*1 

2.  MALicioim  PBonccunoN  (S  20*)— Acmoxs 
— Dbfexses. 

Defendant  in  an  action  for  toaliclons  pros- 
ecution may  show  as  a  defense  that  he  acted 

{>rudently,  and  bad  reasonable  gronndi  to  be- 
ieve  that  jDlaintlff  was  gollty  of  the  offense 
chai^d. 

[Ed.  Note. — For  other  cases,  see  Malicious 
Prosecution,  Cent  Dig.  SS  20-28;  Dec  Die. 
8  20.*] 

3.  Malicious  Pbosecution  d  22*)— Aonorts 
—Defenses— Advice  or  Counsel. 

That  defendant  acted  on  the  advice  of  a 
magistrate  in  instituting  the  prosecution  would 
not  be  a  defense  to  a  suit  for  malicious  prose- 
cution, though  the  advice  of  a  competent  attor- 
ney would  be  a  defense. 

[Ed.  Note.- For  other  esses,  sea  Malldons 
Prosecution,  Cent  Dig.  H  46-48;  Dec  Dig. 
I  22.*]  ^ 

4.  Malicious  Pbosecution  d  6G*)— Aonons 

— PREBUMFnONS. 

Where  there  was  no  evidence  that  a  magis- 
trate, on  whose  advice  a  criminal  prosecDUon 
was  instituted,  was  a  competent  practicing  at- 
torney, or  learned  in  tbe  law.  It  cannot  be  pre- 
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sumed  that  he  was  either,  bo  u  to  coDstltate  a 
defeuse  to  an  action  for  malidous  prosecution. 

[Ed.  Note.— For  other  casei*  see  Ualidotu 
ProseCQtion,  Dec  Dig.  §  66.*] 

5.  MAUCI0D9  PBO8ECUTI0N  d  64*)— ACTHONS 
—  SUFTICIfiNOT  or  EVIDENCK  —  WANT  OF 
PBOBABIX  CAUSB. 

In  an  action  for  malicfooB  prosecution  for 
arreatine  plaintiff  and  another  for  horse  steal- 
ing, erioence  held  to  warrant  a  finding  that  the 
arrest  of  plaintiff  was  malicions,  ana  without 
[wobable  cause. 

[Ed.  Mote — For  other  caseii  lee  Ualidons 
Proaecotion,  Dec.  Dig.  I  64.*] 

6k  Maucioits  PBOSEGunoir  (|  6d*)— Exces- 
sive Damages. 

A  verdict  for  $500  in  an  action  for  mali- 
cious prosecution  by  having  plaintiff  arrested 
for  stuJinc  a  hone  was  not  excessiTe. 

[Ed.  Note.— For  other  cases,  see  MallciouR 
Prosecntion,  Cent  Dig.  |  15 ;  Dec  Dig.  i  68.*] 

Appeal  from  CIrcnIt  Court,  Graves  Couuty, 

"To  be  officially  reported." 

Action  by  Clarence  Gravlt  agftinst  W.  H. 
Stephens.  From  a  judgment  for  plaintiff, 
defeDdant  appeals.  Affirmed. 

Speight  &  Dean,  for  appellant  Webb  & 
Seay  and  Jantes  T.  Webb,  for  appellee. 

CARROLL,  J.  This  action  was  brought 
by  the  appellee,  Gravlt,  against  the  appel- 
lant, Stephens,  for  malicious  prosecution. 
Upon  a  trial  before  a  Jnry  the  damages  were 
assessed  at  f500,  and  Judgment  entered  ac- 
cordingly. A  reversal  is  asked  for  errors  In 
Instmctlng  the  Jury,  and  becanae  the  verdict 
Is  excessive. 

It  appears  that  Stephens,  ivho  was  a 
farmer  living  In  Tennessee,  sold  a  horse  to 
one  Grover  Handley,  whose  parents  lived  In 
Kentucky,  but  who  was  at  the  time  a  farm 
hand  in  Tennessee.  In  payment  for  the 
horse  Handley  gave  Stephens  his  Interest  In 
a  crop  of  tobacco,  and  also  agreed  to  work 
for  him  2%  months;  the  price  of  the  labor 
being  estimated  at  $50.  Stephens  claimed 
that  In  the  contract,  which  was  verbal,  he 
retained  a  Hen  on  the  horse  to  secure  the 
payment  of  the  $50,  and  that  the  horse  was 
to  remain  in  his  possession  until  this  amount 
was  paid  or  the  work  done.  Handley  agreed 
that  he  bought  the  horse  for  the  price  men- 
tioned, bat  denied  that  Stephens  retained 
any  Hen  on  the  horse  or  that  it  was  to  re- 
main In  his  possession  until  paid  for.  After 
Handley  had  worked  for  Stephens  about  a 
week,  he  concluded  that  he  wanted  to  ride 
or  drive  the  horse  to  his  father's,  and  with 
Gravlt  and  other  boys  he  went  to  Stephens* 
pasture  where  -the  horse  was,  and  took  him 
to  a  neighbor's  place.  A  little  later  In  the 
day  Handley,  In  company  with  Gravlt,  who 
was  assisting  him  with  the  horse,  started  on 
his  way  to  his  father's.  Gravit  only  went 
a  short  distance,  returning  to  his  home  In 
Tennessee.  On  the  following  day  Stephens 
received  information  that  Handley  without 
bis  knowledge  ox  consent  and  with  the  as- 


sistance of  Oravlt  had  takrai  the  horse  oat 
of  the  state,  and  was  not  going  to  pay  tor 
him  or  return  to  finish  the  work  he  agreed 
to  do.  AXter  obtaining  this  information,  he 
went  to  a  Justice  of  the  peace  in  Tennessee 
and  laid  before  him  the  facts  for  the  pnr- 
pose  of  getting  his  advice  as  to  whether  or 
not  a  warrant  should  be  issued  for  the  ar^ 
rest  of  Handley  and  Gravit  The  magistrate, 
after  hearing  Stephens*  statement  of  the 
contract  and  the  evidence  of  others  as  to 
Handley's  Intentions,  conclnded  that  Hand- 
ley  and  Gravit  In  taking  possession  of  the 
horse  and  removing  him  out  of  the  state 
committed  the  crime  of  horse  stealing,  and 
he  issued  a  warrant  for  the  arrest  of  each 
of  them  on  this  charge.  Qravlt  upon  his 
arrest  under  the  warrant,  gave  bond  for  his 
appearance  at  an  examining  trial  before  the 
magistrate,  and  a  few  days  aftrawards  was 
tried  and  illscharged. 

The  evidence  Is  very  satisfactory  that,  If 
Stephens  had  a  lien  on  the  horse  or  was  to 
retain  its  possession,  Gravlt  did  not  know  It, 
and  also  that  be  did  not  know  that  Handley 
had  any  taitentlon,  if  be  did  have,  of  taking 
the  horse  away  without  paying  Stephens'  or 
returning  to  do  the  work  he  agreed  to  do. 
Stephens  In  his  answer  denies  that  he  acted 
maliciously  or  without' probable  cause,  and 
set  out  the  Infonnatitm  on  which  be  acted. 
He  farther  averred  that,  before  obtaining 
the  warrant,  he  stated  fully  to  the  magistrate 
In  whose  Judgment  and  discretion  he  had 
confidence  all  the  facta  concerning  the  case, 
and  in  procuring  the  warrant  to  be  issued 
acted  upon  his  advice.  It  Is  now  the  con- 
tention of  his  counsel  that  Stephens  had 
probable  cause,  based  on  reasonable  informa- 
tion, to  believe  that  Gravlt  had  committed  tbb 
crime  of  horse  stealing,  and  that,  as  be  bad 
laid  all  the  facta  before  the  magistrate  and 
was  advised  by  him  to  have  the  wanant  of 
arrest  Issued,  the  Jury  should  have  been  in- 
structed to  return  a  verdict  in  his  favor. 

In  actions  for  malldons  prosecution,  the 
mere  fact  that  the  plaintiff  had  been  acquit- 
ted or  discharged  on  the  trial  of  the  prosecu- 
tion is  not  In  Itself  sufficient  to  authorize  a 
Judgment  in  his  favor  in  a  civil  suit  to  re- 
cover damages  for  mallcloas  prosecution.  In 
addition  to  producing  evld^ce  of  bis  arrest 
and  acquittal  of  the  charge,  he  most  also  In- 
troduce testimony  conducing  to  establish  that 
the  criminal  prosecution  Instituted  against 
him  was  malldous  and  without  probable 
cause.  Lancaster  v.  Langston,  36  S.  W.  521, 
18  Ky.  Law  Rep.  299;  Jones  v.  L.  A  N.  R. 
Co.,  96  S.  W.  793,  20  Ky.  Law  Rep.  945.  On 
the  other  hand,  the  defendant  may  Introduce 
evidence  showing,  or  conducing  to  show,  that 
he  acted  with  prudence  and  discretion,  and 
had  reasonable  grounds  to  believe  that  the 
plaintiff  was  guilty  of  the  offense  for  which 
he  was  arrested.  Meyer  v.  Louisville,  etc.. 
By.  Co.,  OS  Ky.  865,  83  S.  W.  98.  17  Ky.  Law 
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Beim  94S;  Abrein  ft  Ott  Mfg.  Co.  t.  Hoehor, 
106  IC7.  682.  61  a.  W.  IM,  21  Ky.  Lav  Bep. 
299;  MetropoHtoB  Ufy  Iiu.  Ca  t.  MUIer,  114 
Kr.  759,  71  a  W.  921.  24  K7.  Law  Bep.  1661; 
Anderson  t.  C!olninblft  Finance  &  Trust  Ga, 
60  S.  W.  40;  20  Ky.  law  Bc^  1792.  He  mar 
also  show  that  before  InstltnUng  the  proseca- 
tlon  he  couBnlted  with  a  ccnnpetent  practicing 
attorney  and  placed  before  blm  a  full  and 
fair  Btatonent  <tf  all  the  facts,  and  was  ad- 
vised by  him  to  have,  or  that  he  mlg^t  aaftiy 
have.. the  criminal  proceeding  tnstltnted.  It 
he  does  Uils,  and  the  attorney  adrlses  that 
an  offense  has  been  CMnmltted,  the  <iU»t  may 
safely  act  oa  his  advice  and  will  be  protected, 
althoofi^  an  acquittal  may  f(dlow.  Farmers* 
A  Traders'  Tobacco  W,  Co.  t.  Gibbons,  107 
Ky.  611,  66  S.  W.  2,  21  Ky.  Law  Bep.  1648; 
National  L.  ft  A.  Ins.  Co.  t.  Olbson,  101  8. 
W.  885,  31  Ky.  Law  Bep.  101.  12  L.  B.  A. 
<N.  S.)  717;  Tandy  v.  Blley,  80  8.  W.  776, 
26  Ky.  Law  Bep.  96 ;  Gatz  t.  Harris.  121  S. 
W.  463L  But  the  fact  that  Stephens  laid  all 
the  facts  before  a  magistrate  and  acted  upm 
bis  adTlce  was  not  sufficient  to  oonstitnte  a 
defuse.  The  general  rul^  and  tiiie  one  that 
we  approve.  Is  that  It  Is  necessary  to  lay  the 
facts  before,  and  obtain  the  advice  of.  a  com- 
petent practicing  attorney;  In  other  words, 
a  person  learned  in  tbe  law.  Newell  on  Malt- 
dons  Prosecution,  p.  310;  26  Cyc.  31;  19  Am. 
ft  Bug.  Ency.  of  Law.  687.  There  Is  no  evi- 
dence that  the  Tennessee  squire  was  a  compe- 
teat  practicing  attorney  or  learned  in  the 
law,  and,  In  the  absence  of  tmeb  evidence,  we 
cannot  presume  that  he  was  elUier. 

l%e  trial  court  permitted  all  the  evidmce 
offered  19^  dtber  party  that  shed  any  ll^t  np- 


oa  the  Issues  Involved  to  go  to  tbe  Jury. 
Stephens  was  permitted  to  relate  sU  the  in- 
fbrmatlwi  upon  whldi  be  acted  and  to  give 
bis  reasons  for  believing  that  be  was  iustlfled 
in  having  tbe  warrant  of  ai;rest  Issued.  If 
Stephua  car^nlly  and  fully  Investigated  the 
facts  connected  with  the  taking  of  tiie  horse, 
and  In  good  faith  had  reaaonatde  grounds  bas- 
ed on  suflBdoit  evidence  to  warrant  a  peraui 
of  ordinary  judgment  and  teascwable  dlacre- 
Hon  to  brieve  that  bis  horse  had  been  stol^ 
he  had  the  right  to  obtain  a  warrant  for  the 
airest  of  tbe  guilty  parties.  But  sU  this  was 
put  in  issue  by  Gravlt;  and  It  was  for  tbe 
Jury  to  say  fran  the  evidence  under  propv 
InstmctUHU  whether  tbe  facts  and  drcmn- 
stances  were  sufficient  to  justify  a  man  of 
ordinary  prudence  and  reascmable  discretion 
In  believing  In  good  faith  that  the  t^ense  bad 
be«i  conunitted.  In  view  of  tiie  fact  that  tiie 
advice  of  the  magistrate  did  not  afford  Ste* 
phens  any  protection,  the  tnstmctlons  ^ven 
were  more  favorable  to  Stephens  than  the 
law  authorized.  Tbe  jury  lOiould  not  have 
been -told  that  the  advice  of  the  magistrate 
constituted  a  defense  The  jury,  aftn*  hear^ 
Ing  all  the  evidence,  came  to  the  conclusion 
that  the  arrest  of  Oravlt  was  not  wly  mali- 
cious, but  without  probaUe  catke,  and  we 
cannot  say  that  tbe  evidence  did  not  warrant 
them  in  so  finding.  If  the  testimony  Intro- 
duced in  behalf  of  Oravlt  was  true,  the  jury 
had  the  right  to  believe  there  was  little  ex- 
cuse tar  his  arrest  It  Is  quite  a  serious  mat> 
ter  to  be  arrested  <m  the  charge  of  borse 
stealing  and  we  do  not  feel  authorised  to 
say  that  tbe  verdict  was  ercesslv& 
Wherefore  tbe  judgment  Is  affirmed. 
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JOHNSTON  et  aL  t.  TOWNSEND.  Secntary 
oC  State. 

(Saprane  Conrt  of  Texas.   Jan.  26,  1910.) 

1.  GonORATIon  (S  18*)  —  IROOBPOUXZOV — 

Chabikb. 

Ber.  St  189S.  art  642.  tabd.  14,  permiti 
the  incorporation  of  a  corporation  for  ue  trana- 
actton  of  any  mannfactorlng  or  mining  bnsiness 
and  purchase  and  aale  of  such  goods,  wares,  and 
meictiandiBe  oaed  for  such  bnunesa.  The  stat- 
ute also  reanires  the  preparation  of  a  charter 
setting  forth  the  purpose  for  which  Ae  corpo- 
ration is  formed.  Held,  that  a  proposed  char- 
ter stating,  "The  purpose  for  which  this  corpo- 
ration is  formed  is  the  transaction  of  a  maou- 
facturlng  and  mining  bosiness  and  the  purchase 
and  sale  of  goods,  wares  and  merdiandise  used 
tor  such  bustness,"  was  too  indefinite,  since  it 
might  be  interpreted  as  meaning  the  authoriza- 
tion of  the  pursuit  of  both  businesses. 

[Ed.  Note.— For  other  cases,  see  Corpoiatioiu, 
Dec  Dig.  i  la*] 

2.  COBFOBATIONB  ^  14*)— PUBPOUS  —  SXATU- 
TOBT  FB0TI8I0N9-<>)KSTBtTCII0n. 

Rev.  St  1895,  art  642,  snbd.  14,  authoris- 
ing the  formation  of  a  corporation  for  the  trans- 
action of  any  manufacturing  or  mining  business, 
and  tlie  purchase  and  sale  of  such  goods,  wares 
end  merchandise  used  for  such  business,  while 
^ring  the  right  to  incorporate  for  a  business 
consisting  of  manufacturing  and  mining,  does 
not  authorize  incorporation  for  two  businesses- 
one  of  manDfaetunng  and  the  other  of  mining. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  ii  16-22;  Dec.  Dig.  «  14>] 

Original  petition  by  H.  O.  Johnston  and 
ethers  for  mandamus  against  W.  B.  Town- 
eend,  Secretary  of  State.   Writ  refused. 

O.  It.  Jester,  for  relators.  B.  V.  Davidson 
ADA  Jewell  P.  Lightfoot,  Atty.  Gens.,  Wjd.  E. 
Hawkins,  Asst.  Atty.  Oen..  and  0.  A.  Leddy, 
Special  Asst.  Atty.  Gen.,  for  respondent. 

WILLIAMS,  J.  This  Is  an  application 
for  a  mandamna  to  compel  the  respondent  to 
file  a  cbartCT  of  Incorporation,  which  he  re- 
fuses to  do  on  the  ground  tliat  it  is  for  the 
formation  of  a  corporation  for  two  purposes 
— manufacturing  and  mining — ^which,  be  con- 
tends, cannot  be  combined  In  one  charter. 
The  purpose  !■  thus  stated  in  the  proposed 
charter:  "The  purpose  for  which  this  cor- 
poration Is  formed  Is  the  transaction  of  a 
manufacturing  and  mining  business  and  the 
purchase  and  sale  of  goods,  wares  and  mer- 
chandise used  for  such  business."  The  right 
so  to  incorporate  is  asserted  under  suMItI- 
Blon  14,  art.  642,  Rev.  St  1895,  as  follows: 
"Tbe  transaction  of  any  manufacturing  or 
mining  business  and  the  purchase  and  sale 
of  such  goods,  wares  and  merchandise  used 
for  such  business."  It  is  the  contention  of 
the  relators  that  the  mention  of  both  manu- 
facturing and  mining  In  one  subdivision  of 
the  statute  authorizes  the  formation  of  cor- 
porations for  both  purposes  without  any  lim- 
itation, which  contention  is  based  upon  cer- 
tain expressions  In  the  opinion  of  this  court 
In  Ramsey  v.  Tod,  95  Tex.  &2A,  69  S.  W.  133, 
f)3  Am.  St  Bep.  875.   On  the  other  band,  re- 


spondent contends  ttiat  manufacturing  and 
mining  are  distinct  businesses,  the  transac- 
tion of  which  by  one  corporation  Is  not  au- 
thorized by  the  iffOTlslon  referred  to  i>er- 
mittlng  an  incorporatlm  for  the  one  "or" 
tlie  other. 

We  do  not  fully  agree  with  either  conten- 
tion. It  must  be  remembered,  as  was  pointed 
out  In  Ramsey  v.  Tod,  that  another  provi- 
sion requires  that  the  charter  state  "the  pur< 
pose"  of  the  Incorimration.  It  is  also  to  be 
noted  that  that  for  which  an  Incorporation 
Is  authorized  by  subdivision  14  is  the  trans- 
action of  "a  business" — ^not  of  two  or  more 
businesses.  Either  mining  or  manufacturing 
may  be  a  business  by  itself.  The  two  may 
be  wholly  distinct  from  and  unrelated  to 
each  other.  A  charter  authorizing  both  with- 
out restriction  would  contain  a  statement, 
not  of  the  purpose,  but  of  the  purposes,  and 
would  emi>ower  the  corporation  to  transact 
not  a  business,  but  businesses.  Instances  of 
this  are  a  business  of  mining  for  gold  and 
another  of  manufacturing  cottons,  of  mining 
for  coal  and  of  manufacturing  shoes.  Re- 
gardless of  the  use  of  alternative  language 
In  subdivision  14,  we  think  the  character  of 
the  statutory  provisions  is  such  as  to  ex- 
clude the  construction  that  the  transaction 
of  two  distinct  businesses  of  mining  and 
manufacturing  are  here  provided  for.  On 
the  other  band,  there  may  be  a  business  con- 
sisting of  both  manufacturing  and  mluiug,  in 
which  the  operations  are  so  related  to  each 
other  as  to  constitute  an  entirety.  The  prod- 
ucts of  the  mine  may  be  sold  in  their  crude 
state,  or  may  be  manufactured  into  many 
different  articles,  and  these  may  be  sold  or 
devoted  to  their  various  uses.  This  might 
Justly  be  treated  as  the  transaction  of  a  man- 
ufacturing and  mining  business,  and  come 
within  the  language  of  the  statute.  We  do 
not  think  that  the  use  of  the  conjunction  "or'' 
was  Intended  to  prevent  an  incorporation  for 
that  or  any  other  one  business,  although  it 
consist  partly  of  mining  and  partly  of  man- 
ufacturing. 

If  otlier  subdivisions  are  examined^  It 
will  be  found  that  in  some  of  them  the  gen- 
eral character  of  the  purpose  which  may  be 
promoted  by  a  corporation  Is  expressed  by 
words  closely  related  In  meaning,  but  used 
disjunctively.  In  order  apparently  to  descritke 
fully  the  kind  of  undertaking  meant,  rather 
than  to  require  a  critical  distinguishing  of 
them  In  the  drawing  of  charters.  In  the 
second  subdivlBlon  we  have  authority  for 
Incorporating  "any  undertakii^"  which  Is 
"benevolent,  charitable,  educational,  or  mis- 
sionary." Was  It  meant  that  there  should  be 
a  severe  discrimination  between  several 
kinds  of  undertakings  described  by  thes^  dif- 
ferent words,  that  the  missionary  undertak- 
ing should  not  be  Incorporated  If  It  should  be 
also  a  benevolent  or  an  educational  under- 
taking, or  that  the  benevolent  undertaking 


•r«r  etlisr  csms  see  sam*  toplo  and  secUoB  NUMBSR  In  Dw.  ft  Ant.  Dlgt.  1907  to  daU,  ft  ReporUr  la^lazM 
124  8.W.-27 
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ahonld  not  Include  tlie  charitable  or  tbe  mi»- 
Blonary?  While  we  do  not  intratd  by  pursu- 
ing this  line  of  reasoning  at  length  through 
the  various  subdivisions  to  decide  questions 
not  before  us,  we  think  we  risk  nothing  in 
saying  that  words  Indicative  of  the  kind  and 
character  of  a  business  meant  are  sometimes 
used  disjunctively  in  this  statute  to  include 
any  business  or  undertaking  which  is  de- 
scribed or  defined  by  one  or  all  of  such 
words,  and  that  this  1b  true  of  subdivision 
14.  To  further  illustrate  from  the  second 
subdivision  a  missionary  undertaking  is  also 
a  benevolent  one,  and  usually,  if  not  always, 
an  educational  one.  An  educational  one  need 
not  be  either  benevolent,  charitable,  or  mis- 
sionary, but  it  may  possess  all  those  quali- 
ties. Evidently  an  Incorporation  is  allowed 
by  this  subdivision  for  any  undertaking  that 
comes  within  the  meaning  of  all  or  either 
of  these  words.  It  does  not  follow  that  sev- 
eral nndertakings  which  in  their  natures  are 
separate  and  distinct  may  be  included  as  one. 
So,  we  think,  "a  business"  may  properly  be 
incorporated  as  a  manufacturing  and  mining 
business,  but  two  businesses,  one  of  manu- 
facturing and  the  other  of  mining,  cannot  be 
made  one,  because  the  statute  does  not  so 
provide.  The  legislative  intention  that  the 
business  should  be  a  unit  is  further  shown 
by  the  fact  that  in  subdivision  14  there  is  no 
general  authority  for  the  purchase  and  sale 
of  goQ^s.  but  only  an  authority  for  the  pur- 
chase and  sale  of  th<»e  "used  for  such  busi- 
ness." ■ 

A  charter  must  specify  tbe  purpose  for 
which  the  corporation  is  to  be  created.  This 
should  be  done  with  sufficient  clearness  to 
enable  tbe  Secretary  of  State  to  see  that  the 
pnirpose  specified  Is  one  provided  for  by  the 
statute  and  to  d^ne  with  some  certainty 
the  scope  of  the  business  or  undertaking  to 
be  pursued.  The  charter  tendered  in  this 
case  iB  BO  general  and  indefinite  in  Its  lan- 
guage tiiat  while  It  might  apply  to  one  busi- 
ness, inch  as  we  have  mentioned,  consist- 
ing of  both  mannfactorlng  and  mining,  with 
the  purchase  and  sale  of  goods,  etc.,  used  for 
It,  it  might  also  be  taken  to  authorize  the 
transaction  of  two  businesses,  one  of  manu- 
facturing and  another  ot  mining,  with  the 
further  power  of  purchase  and  sale  incident 
to  each.  And  it  appears  to  be  tbe  purpose 
of  the  relators  to  use  the  charter  for  the  car- 
rying on  of  what  we  regard  as  two  distinct 
businesses.  We  may  look  to  this  as  illustra- 
tive of  the  capacities  for  use  of  that  which 
It  is  sought  to  have  tlie  respondent  file,  al- 
though we  do  not  think  that  questions  as  to 
what  may  be  done  under  a  charter  ordinarily 
arise  when  It  Is  proposed  to  have  one  filed. 
It  i»  proper  and  important  to  see  that  the 
purpose  of  a  charter  Is  so  expressed  as  to 
carry  out  the  inteution  of  tbe  Legislature  in 
making  that  requirement;  for  It  is  by  a  com- 
pliance with  it  that  the  public,  as  well  as 
those  specially  interested  in  corporations, 
are  to  he  protected  against  the  assumption 


of  powers  not  granted.  It  appears  from  the 
petition  that  the  relators  who  are  also  tbe 
proposed  corporators  have  heretofore  acted 
as  partners  In  mining  for  oil,  gas,  and  water, 
and  liave  manufactured  their  own  tools  and 
equlpmrat  and  devices  used  in  that  business, 
and  have  Invented  and  received  patents  on 
some  which  were  new.  They  have  been  able 
to  manufacture  more  of  these  than  they  have 
needed  in  doing  their  own  work,  and  have 
been  engaged  In  selling  them,  and  the  man- 
ufacturing business  which  they  wish  to  in- 
corporate Is  that  of  making  these  tools,  de- 
vices, etc.,  for  sale  to  oth^ia.  Such  manu- 
facturing has  heretofore  been  a  part  of  the 
business  which,  as  Individuals,  they  had  a 
right  to  conduct,  but  it  by  no  means  follows 
that  It  with  all  else  that  Is  proposed  for  the 
corporation  is  only  one  business  of  mining 
and  manufacturing  such  as  one  corporation 
may  follow.  It  seems  plain  that  tbe  busi- 
ness of  manufacturing  for  sale,  tools,  etc., 
for  mining  Is  as  distinct  from  tbe  business  of 
mining  as  the  business  of  manufacturing  for 
sale  farming  Implements  would  be  from 
farming.  In  ord^  to  hold  that  the  statute 
allo^  tbe  incorporating  for  two  such  par- 
poses,  we  should  have  to  hold  that  It  au- 
thorizes the  Incorporation  of  one  company 
for  distinct  businesses  of  manufacturing  and 
mining,  whlcdt,  as  we  have  already  said.  Is 
not  true.  And,  as  tbe  charter  offered  can  be 
Interpreted  as  meaning  and  Is  Intended  to- 
mean  that  it  authorizes  the  pursuit  of  both 
businesses,  we  think  the  respondent  had  the~ 
right  under  the  law  to  refuse  to  file  It  andl 
the  doubt  as  to  its  scope  should  be  removed 
by  a  more  specific  statement  of  the  purpose. 

As  we  have  before  Indicated,  relators  rely- 
on  some  CTpressions  In  the  opinion  in  Ram- 
sey V.  Tod,  for  their  contention  that  charters 
are  authorized  without  limitation  for  all  tbe- 
purposes  mentioned  In  any  one  subdivision 
of  the  statute.  What  was  really  held  was- 
that  the  subdivision  of  the  statute  showed 
the  legislative  intent  that  there  should  be  no- 
uniting  of  purposes  mentioned  In  different 
subdivisions,  although  related  to  each  other, 
and  only  those  mentioned  in  the  same  subdi- 
vision were  capable  of  being  Joined  in  one- 
charter.  It  certainly  was  not  meant  that  all 
of  those  mentioned  in  any  subdivision  conid 
be  united  in  every  case,  regardless  of  tbe- 
way  In  which  they  might  be  related  to  or 
connected  with  each  other.  It  will  be  seen 
that  the  effort  in  that  case  was  to  incor- 
porate businesses  which  would  have  had  a 
close  and  natural  connection  with  each  oth- 
er, viz.;  (1)  "The  purdiase  and  sale  of 
goods,  wares  and  merchandise,  and  agricul- 
tural and  farm  products";  and  (2)  **the  ac- 
cumulation and  loan  of  money  In  carrying 
out  said  parpose."  It  thus  appears  that  tbe 
latter  purpose  would  have  been  wholly  de- 
pendent on  the  results  of  the  first  The 
holding  was  that  because  of  the  fact  that 
these  purposes  were  treated  by  the  statute 
as  separate  they  CQuld  not  be  made  one  as- 
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sought  notwithstanding  the  dep^dence  of 
<Hie  upon  ttw  other.  With  this  In  mind,  It  1b 
easy  to  understand  what  was  said  as  to 
those  pniposee  mentioned  together  In  the 
subdivisions.  lUiey  were  treated  by  the  stat- 
ute Itself  as  If  they  could  be  united  and 
bmce  they  may  be;  but  this  does  not  mean 
that  they  mnst  be  held  In  every  Instance  to 
conaUtote  "a  baalnesa"  the  transaction  of 
which  la  "the  purposeT*  of  the  Incorporation, 
although  wholly  distinct  from  and  unrelated 
to  each  other.  The  court  In  Bamsey  r.  Tod 
had  no  oocaskm  to  detmnlne  the  conditions 
coBcntlal  to  Incorporating  when  only  those 
things  mentioned  In  a  single  subdivision 
were  In  question.  We  have  endeavored  to 
■how  how  mining  and  manufacturli^  may 
be  combined  under  subdivision  14  and  re- 
strict our  decision  to  that 

The  leglBlatlon  enacted  since  the  declsloxi 
refored  to  was  made  by  whkh,  relators 
claim,  tht  detdaratlcms  in  that  <v>hiion  oon- 
cemlng  the  light  to  incorporate  under  the 
BubdlvlslonB  was  Impliedly  apiwoved,  has  no 
bearing  on  the  gnestlon  that  we  can  perceive. 
Acts  1908,  p.  227,  c.  188;  Acta  1906,  p.  28.  c. 
^;  Acta  190B,  p.  78,  c.  S3;  Acts  1007,  p.  294, 
c  ISSi.  Those  statutes  merely  authorize  the 
chartering  of  corporatlcms  for  named  pur- 
poses which  before  had  teen  mentioned  in 
separate  subdlvlBlons,  and  to  that  ertent 
modified  the  pre-ezUtlng  rule  declared  by 
this  court.  They  not  repudiate  the  dicta 
as  to  cluuierlng  undnr  one  subdlvldon,  nor 
do  we  do  BO.  On  the  contrary,  we  hold  that 
the  right  l8  given  by  subdivision  14  to  Incor- 
porate for  *^  bucAneBS"  consisting  of  manu- 
tacturlng  and  mining,  but  not  for  two  busi- 
nesses—one of  mannfacturing  and  the  other 
of  mining. 

Mandamus  r^Fused. 


KRUEOI&L  V.  BAWUNS  ct  al. 
(Supreme  Oonrt  of  Texas.   Jan.  1%  191<k) 

COUBTS  (i  475*)~OWKZSSHIF  OF  JUDOlBirT 

— JuBisoicnoN  TO  Venmiim. 

Tbe  qaectlon  of  the  ovnenhip  of  a  money 
Judxment  as  between  adverse  clumants  could 
be  determined  by  a  court  other  than  that  which 
rendered  the  Juagment,  and  soch  determination 
would  be  blomnc  apon  the  parties  to  the  action 
to  determine  ownership. 

rod.  Note.— For  other  cases,  see  Coarts,  Dec 
Dig.  f  475.*] 

2.  Appcai.  ahu  Bbbob  a  934*)— FBEsmiF- 

TIONS  —  PBEanUPTIOHS  TO  SUSTAIN  JUDO- 
HKNT. 

All  iMWomptions,  consistent  with  the  ree- 
OTil,  most  be  Inoulgca  to  support  the  judgment 
below. 

[Ed.  Note^For  other  eases,  see  Anwal  and 
EJrror.  Gent  Dig.  H  8T77-4781;  Dec.  Dig.  1 
»34.«] 

AroUcatlon  for  Writ  of  Error  to  Court  of 
Cirll  Appe^  <tf  Fifth  Supreme  Judicial 
District 

Action  by  Herman  Kmegel  against  A.  B. 


Bawllns  and  othm.  Jndgmoit  for  defend- 
ants, after  whidi  the  Court  of  Olvll  Appeals 
affirmed  tbe  judgment  (121  B.  W.  21f9>  uiA 
l^alntur  applies  for  writ  ot  error.  Writ 
refused. 

Herman  Eruegel*  pro  se. 

WILLIAMS,  J.  This  was  an  action  by 
plalntlfl  in  error  against  Rawlins  and  the 
sureties  on  bis  bond  as  clerk  of  the  district 
court  of  Dallas  county  and  against  Obarles 
F.  Bolanz  and  J.  P.  Murphy  for  damages  for 
the  refusal  of  the  derk  to  Issue  execution  on 
a  Judgment  of  the  district  court  of  the  Four- 
teenth district  in  favor  of  plaintiff  In  error 
against  said  Bolanz  and  Murphy.  Judgment 
was  rendered  against  the  plaintiff  because 
of  another  Judgment,  which  ia  thus  stated 
in  the  statement  of  facts:  "The  defendants 
offered  in  evidence  the  Judgment  of  tbe  dls> 
trict  court  of  the  Forty-Fourth  Judicial  dis- 
trict of  Texas  holding  session  In  said  Dallas 
county,  rendered  on  the  26th  day  of  March, 
1904,  In  tbe  case  of  Chas.  F.  Bolanz  v.  Herman 
Kmegel  et  al.,  No.  22.468,  in  which  Judgment 
It  was  decreed  and  adjudged  that  tbe  owners 
ship  of  said  Judgment  of  Herman  Kruegel  v. 
Murphy  &  Bolanz,  Na  12,634,  rendered  In 
the  district  court  of  the  Fourteenth  Judicial 
district  of  Texas,  on  March  17,  1804,  for 
$1,318.60,  had  been  divested  out  of  said  Kme- 
gel, and  that  he  did  not  own  said  Judgment; 
and  the  said  Kraegel,  bis  agent  and  attorneys, 
and  H.  W.  Jones,  the  then  district  clerk  of 
the  district  courts  of  Dallas  county,  and  his 
deputies  and  successors  In  office  and  their 
deputies,  and  J.  Roll  Johnson,  sheriff  of  Bald 
Dallas  county,  and  bis  deputies  and  suoces- 
sore  In  office  and  their  deputies,  were  en< 
Joined  from  issuing  or  levying  any  execution 
for  said  Kru^l  upon  said  Judgment  render- 
ed on  March  17,  1804,  by  the  district  court ' 
of  the  Fourteenth  Judicial  district  of  Texas, 
holding  session  in  Dallas  county,  in  said 
cause  No.  12,634,  Herman  Kmegel  v.  Murphy 
Sc  Bolanz." 

This  was  held  by  the  district  court  and 
the  Court  of  Civil  Appeals  to  be  a  bar  to  this 
action.  Tbe  objection  made  to  this  holding 
Is  that  It  was  not  within  the  power  of  raie 
district  court  finally  and  perpetually  to  en- 
join the  Issuance  of  execution  upon  tbe  Judg- 
ment of  another  district  conr^  and  that  tbe 
Judgment  la  void. 

It  will  be  seen  from  the  above  statement 
that  the  record  does  not  show  what  was  the 
nature  of  the  action  In  which  the  Jndgmott 
thus  attacked  was  roidered,  nor  who  wen 
sU  the  parUes  to  it  For  all  that  tippom  it 
may  have  been  an  action  by  Bolanz  against 
Kroegd  and  some  other  persons,  claiming  to 
be  tiie  owners  of  the  Judgment  and  tbe  right 
to  the  mmey  dno  upon  it  to  have  determined 
the  questions  tbm  in  controversy.  8n^  an 
Issue  between  such  adverse  claimants  could, 


•For  etlMr  eases  see  asmt  tople  and  Mctkn  NUMBSB  In  Dm.  a  Am.  Diss.  1907  to  date,  a  Reitorter  ladaxee 
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we  think,  be  determined  hy  another  court 
than  that  which  rendered  the  Judgment 
against  Bolanz  and  Mnrphy,  and  the  deter- 
mination thereof  would  be  binding  upon  the 
parties  to  such  an  action.  We  must  presume, 
aa  far  as  may  be  done  consistently  with  the 
record,  that  the  Judgment  was  such  as  to 
sapport  the  action  of  the  courts  below;  and 
it  would  not  entitle  plaintiff  in  error  to  a 
reTersal,  even  If  we  should  hold  that  one 
court  cannot,  by  an  Injunction  laid  only  up- 
on the  officers  of  another  court  of  equal  Juris- 
diction, deprlre  the  latter  of  the  power  to 
control  Its  own  processes  and  to  execute  Its 
own  decrees.  The  district  court  merely  held 
that  the  clerk  had  no  right  or  authority  to 
issue  an  execution  for  Kruegel.  That  would 
be  true  if  the  court  by  the  Judgment  relied 
on  by  the  defense,  with  proper  parties  and 
Issues  before  It,  determined  that  Kruegel  was 
not  entitled  to  control  the  process  on  the 
Judgment  sued  on.  What  would  be  the  ef- 
fect of  a  Judgment  by  which  one  court  mere- 
ly undertook  to  deprive  the  offlcmi  of  another 
of  the  power  to  Issue  and  execute  its  pro- 
cess In  favor  of  a  party  entitled  thereto  by 
Its  Judgment  we  need  not  decide,  since  we 
cannot  see  from  tbe  record  that  that  is  the 
question  upon  which  this  case  d^tuidi. 
Writ  of  error  refused. 


STATU  T.  SCHWARZ. 
(Supreme  Court  of  Texas.   Jan.  26,  1910.) 
Covms  (1 91*)— IMcuiOKB  or  Goubt  or  Gbih- 

IHAI.  APFXaU— GOHOLUSIVSKISB. 

Where  the  Court  of  Criminal  Appeals  de- 
clared the  local  option  election  In  certain  dla- 
trlcta  void,  and  the  state  and  county  accepted 
the  decision,  and  Itcenses  were  issued  for  the 
sale  of  liqaoT  for  many  years,  the  decision  Is 
concIuBive  upon  the  dvu  courts. 

tEd.  Note.— For  other  cases,  see  Courts,  Cent 
r.  il  8^  826;  Dea  Dig.  1 91.*] 

Certified  Questions  ttom  Court  of  Civil  Ap- 
peals of  Second  Supreme  Judicial  District 

Suit  by  the  State  of  Texas  against  William 
Schwarz  to  restrain  defendant  from  engag- 
ing In  the  business  of  liquor  selling.  From 
a  Judgment  refusing  an  Injunction,  the  state 
appeals.  Questions  certified  to  the  Supreme 
Court  by  the  Circuit  Court  of  Appeals.  Ques- 
tions answered. 

W.  B.  Murphy,  County  Atty..  B.  B.  Mitchell, 
and  Bobt  E.  Cofer,  for  the  State.  J.  T. 
Adams,  Stuart  &  Bell,  and  Davis  &  Thomason. 
for  appellee. 

BROWN,  J.  On  the  18th  day  of  July.  1003, 
the  commissioners'  court  of  Cooke  county  des- 
ignated, by  metes  and  bounds  which  em- 
braced seven  Justice  precincts  In  said  county, 
A  subdivision  of  said  county  within  which  an 
election  should  be  ordered  to  determine  wheth- 
er or  not'  the  sale  of  Intoxlcatlag  liquors 
should  be  prohibited  therein.  One  Justice  pre- 


cinct was  omitted.  The  conunlsrtoner^  court 
ordered  the  Section  to  be  held  on  the  Sth  day 
of  August,  190Q.  The  election  was  held  In 
the  manner  provided  by  law.  A  majority  of 
the  votes  cast  were  in  favor  of  prohibiting 
the  sale  of  intoxicating  liquors  wltblji  the 
designated  territory.  Returns  of  the  election 
were  made  In  due  form,  and  the  result  as- 
certained and  published,  putting  Into  force 
In  said  territory  the  law  prohibiting  tbe  sale 
of  Intoxicating  liquors  In  said  subdivision. 
No  contest  of  said  election  was  then  or  has 
since  been  had.  Within  a  short  time  after 
the  law  went  Into  effect,  Heyman  was  In 
due  form  charged  with  the  violation  of  said 
law.  He  procured  from  Hon.  W.  David- 
son, Presiding  Justice  of  the  Court  of  Crim- 
inal Appeals,  a  writ  of  habeas  corpus,  wblch 
was  made  returnable  to  the  regular  term,  of 
that  honorable  court  and  on  the  20th  day  of 
January,  1004,  the  Honorable  Court  of  Crim- 
inal Appeals  discharged  said  Heyman  from 
custody,  holding  the  election  void.  Sx  parte 
Heyman,  45  Tex.  Cr.  R.  632,  78  S.  W. 
348.  From  that  time  until  the  institution  of 
this  proceeding,  the  state,  county,  and  towns 
in  said  county  have  Issued  licenses  to  [>ersons 
permitting  them  to  sell  intoxicating  liquors 
without  regard  to  said  election,  and  the  state, 
county,  and  towns  have  collected  the  license 
taxes  for  selling  such  liquors  within  said  ter- 
ritory at  sudi  places  as  had  not  been  prohibit- 
ed by  previous  elections.  The  state,  by  the 
county  attorney  of  Cooke  county,  presented  to 
the  Judge  of  the  district  court  for  that  coun- 
ty a  petition  for  an  Injunction  to  restrain  the 
appellee  from  pursuing  the  occupation  of  sell- 
ing intoxicating  liquors  within  said  territory. 
The  Injuction  was  refused,  and  the  state  ap- 
pealed. I^e  Honorable  Court  of  (3vU  Ap- 
peals certified  to  this  court  these  questions: 
"First  In  view  of  section  2  of  the  act  of 
the  Thirtieth  Legislature  (Acts  1907.  p.  44$. 
amending  article  3397,  Revised  Civil  Statutes, 
and  providing  that  all  local  option  elections 
theretofore  held  shall  be  conclusively  pre- 
sumed to  be  valid  and  binding,  unless  con* 
tested  within  60  days  from  the  date  the  act 
took  effect  will  the  defendant  be  heard  to  as- 
sail the  validity  of  the  election  in  this  pro- 
ceeding? 

**If  the  forcing  question  be  answered  in 
the  affirmative,  then— 

"Second.  Is  the  decision  of  our  Court  of 
Criminal  Appeals  in  Ex  parte  Heyman,  su- 
pra, binding  upon  our  dvli  courts? 

"If  the  second  question  be  answered  In  the 
negative,  thai — 

"O^lrd.  Assuming  the  allegations  of  facts 
both  in  the  petition  and  answer  to  be  true^ 
was  the  local  option  election  alleged  tor  any 
reas<m  invalid?" 

We  answer  the  second  question  in  the  af- 
firmative, which  renders  answers  to  the  oth- 
er questions  unnecessary. 

The  practical  effect  of  the  decision  ot  the 
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Court  of  Criminal  Appeals  in  tiie  Heyman 
Case  was  to  annul  the  election  therein  In 
question.  This  result  has  been  TecogaiseA  Iqr 
the  state,  tiie  count^i  and.  Its  towns.  That 
court  had  Jurisdiction  of  the  bnhject-matter 
at  the  time,  and  there  is  not  and  was  not  any 
conrt  in  this  state  with  antborlly  to  revise  Its 
dedsIcHL  The  Heyman  Case  was  decided  In 
January,  1901,  and  In  the  succeeding  June  the 
case  of  CDmmlsslonen^  Court  of  Nolan  Coun- 
ty T.  Beall,  98  Tex.  104, 81  8.  W.  tf26,  came  be- 
fore  this  court.  that  case  Ihe  question  of 
the  binding  force  of  the  decision  of  the  Court 
of  Criminal  Appeals  on  the  civil  courts  was 
carefully  considered  and  answered  in  the  af- 
firmative. 

We  cannot  bettor  exisess  oar  reasons  for 
the  afflrmatlTe  answer  given  tiian  to  quote 
from  the  <qiinlon  In  the  Nolan  County  Case 
as  follows:  "We  are  of  opinion  that  the  qnes* 
tlmis  certified  belong  to  a  class  wbldb  tall 
within  the  peculiar  jurisdiction  of  the  Court 
of  Criminal  Appeals,  and  in  which  this  court 
should  follow  the  decisions  of  that  court 
*  *  *  The  local  <q?tion  laws  of  this  state 
depend  wholly  for  their  enforcement  upon 
the  InfUctitm  of  tiie  penalties  prescribed  by 
tlie  statute  tiirons^  ttie  procedure  provided 
for  that  purpose  by  onr  Code  of  Criminal 
Procedure.  0^  prosecutions  thereunder  must 
bo  Instituted  and  tried  in  the  courts  having 
criminal  Jurisdiction.  Therefore  we  are  of 
opinion  that  our  local  option  statutes  are 
strictly  and  essentially  criminal  laws,  and, 
as  snch,  primarily  subject  to  the  decisions  of 
the  criminal  courbi  as  to  their  validity  and 
constmctlai.  Appeals  lie  in  criminal  cases 
to  the  Court  of  Criminal-  Appeals  as  the  court 
ot  last  resort  Their  decisions  are  final  upon 
the  quartiaas  determined  by  them,  and  settle 
the  law  In  purely  criminal  matters,  at  least 
as  to  all  inferior  oburia  over  which  they  exer- 
cise appellate  jorisdictitm.  In  like  manner 
the  dedslen  of  the  Supreme  Court  Is  final  and 
aathoritative  over  questions  not  Involving  tbe 
criminal  laws.  Sudi  Is  the  constitutional 
prert^tlTe  of  th«  two  courts.  Neither  Is  In 
any  manner  subordinate  to  the  other.  Yet 
Uiere  are  criminal  cases  which  may  Inddoi- 
tally  Involve  a  qoestion  of  civil  law,  and  dvll 
cases  in  which  in  like  manner  points  of  crim- 
inal law  call  for  solution.  For  example,  in  a 
prosecution  for  theft,  a  questlcm  of  the  title 
to  property  may  be  raised.  Sot  In  a  suit  to 
recover  damages  for  false  Imprisonment,  a 
question  may  arise  as  to  the  right  to  make  an 
arrest  under  the  provisions  of  our  Code  of 
Criminal  Procedure,  whldi  Is  a  question  of 
criminal  law." 

The  Independait  Jurisdiction  of  the  two 
courts  of  last  resort  and  the  conflict  are  dear* 
ly  stated  in  fSie  Nolan  Connty  Case  as  fol- 
lows: "Sudt  being  the  Jurisdiction  of  the 
two  courts  of  last  resort,  and  since,  under 
the  mle  of  the  common  law.  the  dedidons 
of  such  courts  are  authoritative  and  control- 
ling upon  ottier  courts,  It  occurs  to  us  that 
when  tiM  amended  Judiciary  article  of  our 


Constitution  was  framed  and  adopted— sep- 
arating, as  It  does,  the  Jurlsdictltm  of  tiie  two 
courts  of  final  resw^  tj  giving  to  the  one  Juris- 
diction of  CTlmlnal  cases  only,  and  to  the  other 
dvU  Jurisdiction  alone— it  was  not  contemplat- 
ed that  there  would  result  a  conflict  of  decision 
In  the  two  courts  which  there  was  no  provl- 
ition  for  reconciling:  On  the  contairy,  we  are 
of  opinl<m  that  it  was  considered  that,  upon 
questions  of  criminal  law  which  might  arise 
in  the  Supreme  Court  that  court  would  bow 
to  the  decisions  <tf  the  Court  of  Criminal  Ap- 
peals, and  that  uptm  those  of  civil  law  the 
latter  would  accept  the  rulings  of  the  Su- 
preme Conrt" 

This  conrt  did  not  agree  to  the  construction 
placed  vpoa  section  20  of  article  16  of  tbe 
Constltntlon  the  majority  of  the  Honor- 
able court  of  Criminal  Appeals  In  that  case, 
but  concluded  to  follow  It  as  the  best  solution 
of  the  conflict  This  case  la  based  upon  the 
same  state  of  Acts  as  the  Heyman  Case,  and 
the  principle  upon  whic^  the  doctrine  of  stare 
decisis  rests  furnishes  a  sound  reason  for  the 
adherence  of  this  court  to  the  Nolan  County 
Case.  Bnms  v.  Ledbetter,  66  Tex.  284.  The 
declsl<m  of  the  Honorable  Court  of  Criminal 
Appeals  practically  annulled  the  local  option 
election  in  Cooke  connty.  The  result  was  ac- 
cepted by  all  parties,  and  for  years  the  state 
and  county  have  acted  upon  that  decision. 
Rl^ts  have  been  acquired  under  It  and  to 
revive  tiiat  election  now  might  Involve  men 
in  serious  prosecntlotts  and  subject  tbem,  per< 
baps,  to  heavy  penaltia  fmr  acts  performed 
under  tiie  authority  of  the  states  We  believe 
that  the  dedslmi  in  the  Heyman  Case  should 
be  held  to  settle  the  result  of  that  election. 

Since  ttie  dedslon  of  this  court  In  tbe  No- 
Ian  County  Case  was  made,  the  Legislature 
has  enacted  a  law  by  which  the  violation  of 
audi  laws  may  be  cmjoined  by  a  proceeding 
on  the  part  of  the  state  whereby  the  power 
to  enforce  the  local  option  laws  Is  conferred 
upon  the  dvll  courts.  Acts  1907,  p.  1S6,  c.  77. 
The  Thirtieth  LegbAature  passed  an  act  by 
wbldi  all  contests  of  Section  must  be  prose- 
cuted in  tbe  district  court  Acts  1907,  p.  447, 
c.  8.  Subsequent  to  the  enactment  of  those 
statutes  tbe  case  of  Griflin  v.  Tucker,  118  S. 
W.  686,  came  before  this  court  on  certified 
questions  which  called  for  a  construction  of 
the  same  section  of  the  Constltntlon  as  the 
Heyman  Case,  Judge  Williams  carefully  re- 
viewed the  authorities,  and  this  court  held 
that  under  tbe  dianged  conditions  in  the  fu- 
ture this  court  win  not  fallow  the  dedslon 
of  the  Conrt  of  Criminal  Appeals  on  this 
question,  dosing  with  this  spedflc  statement 
of  tbe  future  action  of  this  court:  "Much 
more  might  be  said  upon  the  question,  but 
we  have  suflldently  Indicated  the  reasons 
which  Induce  us  rductantly  to  disagree  with 
the  views  of  the  majority  ot  the  Court  of 
Criminal  Appeals.  •  •  •  Ordinarily  this 
conrt  follows  the  construction  given  to  penal 
statutes  by  the  Court  of  Criminal  Appeals, 
since  the  enforcement  of  sndi  statutes  must 
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be  In  accordance  wltb  sach  coDStractloii;  but 
tb«  dedalon  of  gnestions  coming  within  the 
scope  of  cases  of  contested  elections  Is  in- 
trusted to  the  clrll  courts,  and  must  be  in  ac- 
cordance with  th^r  own  constmctlon  of  the 
controlUng  constitutional  and  statatoir  proTl- 
■kmB." 


CHABI/rON,  County  Treasurer,  t.  COUSINS, 
State  Superintendent. 

(Supreme  Court  at  Texas.   Jan.  18,  1910J 

1.  Statuisb  a  122*)— Subjects  xhd  Trrua— 

"COUNTT  &EASDBEB*'  — "COUHTT  ^AEU- 
UBT." 

The  provision  of  Lawn  1900,  p.  17,  c  12, 
pzo^ding  that  the  terms  "county  treasnrer"  and 

countT  treasury,"  as  nsed  in  all  provisioas  of 
law  relatlDg  to  Bchool  funds,  shall  be  coDstrued 
to  mean  the  county  depository,  \a  not  subject  to 
the  objection  that  It  is  not  witbiu  the  title  of 
the  act  entitled,  "An  act  patting  into  effect  the 
constitutional  amendment  adopted  by  the  people 
at  the  last  general  election,  relsting  to  public 
schools,  by  amendlDS  sections  50,  67,  58,  60,  61, 
63,  65,  66,  76.  77,  78.  80,  81.  and  154.  and  add- 
ing 164a,  of  chapter  124  <^  the  Acts  of  the  R^ 
oJar  SessttHi  (A  the  Twenty-Ninth  Legtelatuxe, 
relating  to  school  districts  and  school  fonds." 

[Ed.  Note^ToT  other  eaaes.  see  Statutes, 
Cent  Dig.  1 176 ;  Dec  Dig.  I 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  %  p.  166&] 

2.  SoaOOLB  AND  SOHOOI.  DXBTBICTB  (|  10*)— 

OmcEBS— Statutes. 

Laws  190O,  p.  17,  c.  12,  provides  that  the 
terms  "eounty  treasarer"  and  "county  treasuiy," 
as  used  in  all  provisions  of  law  relatmg  to  school 
funds,  shall  be  coostrued  to  mean  tne  county 
depository.  Held,  that  the  provision  is  not  In- 
valid on  the  ground  that  In  substituting  the  de- 
pository for  the  treasnrer  In  the  exercise  of  the 
powers  and  performance  of  the  duties  in  rela- 
tion to  school  funds,  the  statute  constitutes  the 
depository  au  officer,  which  cannot  be  done  con- 
sistently with  the  Constitution  Inasmuch  as  a 
county  depository  may  be  a  corporation  incom- 
petent to  hold  office,  there  being  nothing  In 
CotsL  art  7,  §}  1,  5.  and  article  16,  J  44,  re- 
quiriog  the  school  fund  to  be  kept  In  the  custody 
of  the  county  treasnrer  or  other  officer. 

[Ed.  Note. — For  other  cases,  see  Schools  and 
Rchool  Districts,  Cent  Dig-  $  13;  Dec.  Dig.  $ 
10.*] 

8.  Schools  and  School  Disisicis  (i  10*)— 
CusTODT  OF  Funds— Statdtbb. 

The  provision  Is  not  Invalid  on  the  ground 
that  it  allows  national  banks  to  become  depos- 
itories, and  that  the  assumption  of  the  duties  of 
the  position  are  beyond  the  powers  of  a  national 
bank. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts,  Cent  Dig.  }  13;  Dec.  Dig.  | 
10.*] 

Mandamus  by  James  Charlton,  as  County 
Treasurer  of  Harris  County,  to  compel  R.  B. 
Cousins,  State  Superintendent  of  Public  In- 
struction, to  Issue  to  relator  a  certificate 
showing  the  amount  of  money  apportioned 
by  the  Board  of  Education  to  Harris  County, 
as  Its  share  of  the  available  school  fund. 
Mandamus  refused. 


George  L.  Charlton,  for  relator.  J.  P. 
Llghtfoot,  Atty.  Gen.,  J.  T.  Sluder.  Asst 
Atty.  Gen.,  and  J.  W.  Brady,  Asst.  Atty.  Gen., 
for  respondrait 

WILLIAMS,  J.  The  relator,  as  county 
treasure  of  Harris  county,  seeks  to  compel 
the  respondent,  as  State  Superintendent  of 
Public  Instruction,  by  mandamus  to  isaxte  to 
relator  a  certificate  showing  the  amount  of 
money  apportioned  by  the  board  of  educa- 
tion to  Harris  county  as  Its  share  of  the 
available  school  fimd.  The  res[>ondent  de- 
nies the  right  of  relator  to  the  certificate  for 
the  reason  tliat  the  act  of  the  Thirty-First 
Legislature  requires  that  it  be  Issued  to  the 
county  depository.  Laws  1900,  p.  17  et  seq.. 
c.  12.  Rdator  concedes  the  statute  so  re- 
quires, but  denies  Its  validity.  The  provision 
thus  attacked  is  the  proviso  of  section  151a 
(page  22).  "that  the  terms  county  treasurer 
and  county  treasury  as  used  in  all  provisions 
of  law  relating  to  school  funds  shall  here- 
after be  construed  to  mean  the  county  d^iosi- 
tory,"  which  has  the  effect,  If  valid,  to  sub- 
stitute the  d^sltory  for  the  treasurer  as 
the  one  to  receive  the  certificate  in  question. 

The  first  contention  la  that  the  provision 
Is  not  within  the  title  of  the  act  which  Is  as 
follows:  "An  act  putting  Into  effect  the  con- 
stitutional amendment  adopted  by  the  people 
at  the  last  general  Section,  rating  to  public 
schools,  by  amending  sections  50,  57,  58,  60. 
61,  63.  60.  66,  76,  77,  78,  80,  81  and  154.  and 
adding  154a,  of  chapter  124  of  the  Acts  of  the 
Regular  Sessiou  of  the  29th  Legislature,  re- 
lating to  school  districts  and  school  funds,  re- 
pealing all  laws  ancL  partB  of  laws  in  conflict 
herewith,  and  declaring  an  emergency."  The 
view  of  counsel  seems  to  be  that  as  the  act  Is 
one  to  put  in  force  a  constitutional  am«id- 
ment,  Its  provisions  must  be  confined  to  the 
points  of  difference  between  the  amended 
and  the  amending  provision  to  those  feat- 
ures of  the  new  provision;  In  other  words, 
which  are  changes  from  the  old.  But  this 
is  an  inadmissible  view  for  two  reasons: 
First,  the  amendment  consists  of  an  entire 
provision,  which  provides,  among  other  things, 
for  the  raising  of  funds  for  the  support  of 
the  public  schools,  and  an  act  Intended  for 
the  putting  of  8U(di  a  provision  into  practi- 
cal operation  may  well  contain  provisions  for 
the  raising,  safe>keepli^,  and  application  of 
such  funds.  Second,  the  title  of  the  act  does 
not  stop  with  the  language  relied  on,  but 
states  that  the  putting  In  force  is  to  be  ac- 
complished by  the  amendment  of  another  act, 
relating  to  school  districts  and  school  fund& 
This  Is  as  full  and  clear  a  statement  of  the 
subject  of  the  act  as  could  well  be  expected 
to  be  given  in  brief  and  general  form,  and 
those  provisions  concerning  the  custody  of 
the  funds  are  as  proper  to  that  subject  as 
any  in  the  statute. 

The  next  contention  Is  that  the  provision 
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In  question  Is  Invalid  because.  In  substituting 
the  depository  for  the  treasurer  In  the  exer* 
-else  of  the  powers  and  performance  of  the 
duties  In  relation  to  the  school  fund.  It,  Id  ef- 
fect, constitutes  the  depository  an  officer, 
which  cannot  be  done  consistently  with  the 
Constitution,  inasmuch  as  a  county  deposi- 
tory may  be,  and  in  this  instance  Is,  a  cor- 
poration incompetent  to  hold  office.  The 
connty  treasurer  is  an  officer,  made  such  by 
th«  Constitution  and  laws,  but  It  does  not 
follow  that  the  depository,  in  takli^  his  place 
to  perform  the  duties  required  In  connection 
with  the  school  fund,  also  becomes  an  officer. 
That  depends  on  the  nature  of  those  duties. 
There  Is  nothing  In  the  Constitution  which 
requires  that  the  school  fund  be  kept  in  the 
-custody  or  under  the  management  or  control 
of  the  county  treasurer  or  of  any  officer. 
Article  7,  »  1  and  3 ;  article  16,  S  44.  Any 
agent  or  employ^  such  as  the  Legislature 
may  provide  for  may  be  intrusted  with  the 
performance  of  the  service  as  well  as  an  offi- 
cer. When  we  look  to  the  provlslpns  of  the 
law  defining  the  services  or  duties  formerly 
to  be  rendered  by  the  treasurer,  but  now  to 
he  rendered  by  the  depository  in  handling 
the  school  fund,  we  find  that  all  are  such  as 
can  be  rendered  by  an  agent  or  employ^ — that 
they  are  such  as  may  properly  be  made  ind- 
dart  to  a  mere  depwitory  of  funds.  They  are 
too  many  and  too  lengthy  to  be  inserted  or 
discussed  in  detail,  and  we  merely  state  our 
conclnsions. 

It  Is  also  said  that  the  statute  allows  na- 
tional banks  to  become  depositories,  tbat 
the  depository  of  Harris  county  is  a  nation- 
al bank,  and  that  the  assumption  of  the  du- 
ties of  the  position  are  beyond  Us  powers. 
Undoubtedly  national  banks  may  receive 
funds  on  deposit,  and  may  handle  and  must 
properly  account  for  them.  The  provisions 
of  the  statutes  under  which  these  funds  are 
to  be  received  may  be  taken  as  the  statement 
of  the  terms  niran  which  the  deposits  may  be 
made,  which  -terms  are  accepted  in  the  as- 
sumption of  the  relation.  They  are  only  such 
48  look  to  the  proper  disbursement  of  and 
accouDttug  for  the  moneys  deposited — such 
as  a  bank  might  make  with  any  other  depos- 
itor. 

It  may  be  true  that  the  Legislature  has  not 
the  power  to  prescribe  rules  to  operate  as 
laws  to  govern  the  management  of  the  busi- 
ness of  national  banks;  but  It  does  not  fol- 
low that  the  L^lslatnre  may  not  prescribe 
terms  upon  which  its  officers,  charged  with 
the  administration  of  public  affairs  Involving 
the  management  of  public  funds,  may  so  de- 
posit those  funds  as  to  make  them  yield  a 
revenue,  and  at  the  same  time  secure  tbeir 
safe-keying,  their  lawful  disbursement,  and 
a  proper  accounting  for  them ;  and  we  do 
not  see  that  this  involves  anything  that  na- 
tional banks  may  not  voluntarily  undertake. 
Certainly  nothing  has  been  shown  to  Justify 


this  court  in  declaring  the  statute  In  ques- 
tion to  be  in  conflict  with  any  provision  of 
the  Constitution. 
Mandamus  refused. 


,  Mcknight  t.  statei. 

(Court  of  Criminal  Aiveala  of  Texas.   De&  1, 
1909.   Rehearing  Denied  Jan.  19,  1910.) 

Jury  (8  66*)— Drawing  Jubt— Officebs  Who 
MAT  Act. 

Wiiere  there  was  no  willful  violation  of  the 
statute  requiring  the  jury  commission  to  draw 
a  Jury  panel,  there  was  no  emr  in  forcing  one 
to  be  tned  before  a  jury  summoned  by  the  sher- 
iff under  the  direction  of  the  court. 

_rBW.  Note.— For  other  caseSr  see  Jniy,  Cent. 
Dig.  I  284;  Dec.  Dig.  I  66.*] 

Appeal  from  Nacogdoches  County  Court; 
O.  D.  Mlms.  Jndg& 

Toss  McEnlght  was  convicted  of  theft,  and 
he  appeals.  Afilrmed. 

Ingraham,  Mlddlebrook  &  Hodges,  for  ap- 
pellant F.  J.  McCord,  Asst.  Atty.  Gen.,  for 
the  State. 

BROOKS,  J.  Appellant  was  convicted  of 
misdemeanor  theft,  and  his  ptmishmeut  as- 
sessed at  a  fine  of  $50  and  six  months'  im- 
prisonment In  the  county  jail. 

1.  The  first  ground  of  the  motion  for  a 
new  trial  insists  that  the  affidavit  and  In- 
formation charge  do  ofFense  against  the  laws 
of  the  state  of  Texas.  The  information  Is  In 
the  usual  stereotyped  form, 

2.  The  third  ground  of  the  motion  for 
new  trial  complains  the  court  erred  In  fail- 
ing and  refusing  to  sustain  appellant's  mo- 
tion to  quash  panel  of  the  Jury,  because  the 
same  was  not  drawn  by  a  Jury  commission 
OS  by  law  required,  and  because  said  panel 
was  summoned  by  the  sheriff  the  first  day 
of  court,  and  because  the  defendant  was  com- 
pelled and  forced  to  try  case  b^ore  a  Jury 
not  drawn  as  by  law  required.  The  bill  of 
exception  presenting  this  matter  shows  that 
appellant  moved  to  -quash  the  panel  of  Jury 
summoned  by  the  sheriff  under  direction  of 
the  Judge  of  said  court,  with  which  appel- 
lant was  tried,  on  the  ground,  as  stated,  that 
the  jury  commissioners  had  not  selected  the 
Jury.  The  bill  of  exceptions  does  not  show 
that  it  was  not  a  matter  of  clear  inadvert- 
ence or  oversight  that  brought  about  the 
failure  to  draw  a  Jury.  The  statute  says,  if 
for  any  cause  the  jury  is  not  selected,  the 
sheriff  may  summon  the  Jury.  This  question 
has  been  directly  passed  on  by  this  court, 
and  held  that,  where  there  was  not  a  willful 
violation  of  the  terms  of  the  statute  in  fall- 
ing to  have  Jury  commissioners  appointed  to 
select  jurors,  this  would  excuse  the  drawing 
of  the  jury  by  commissioners.  We  according- 
ly hold  there  was  no  error  In  forcing  appel- 
lant to  be  tried  before  the  Jury  complained 
of  in  this  case. 
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We  haTft  carefnlly  reviewed  all  aC  appel- 
lant's aaslgnmenta  of  error,  and.  finding  noth- 
ing In  the  record  authorizing  a  reversal  of 
13ie  cas^  the  evidence  being  suffldent,  the 
Jn^pnent  Is  affirmed. 


BETTO  V.  STATE. 
(Coart  ot  Criminal  ^  Texai.   Dee.  8» 

1.  HoificiDK  n  142*)— Indictment— Vabiancx 
— Nahk  or  Pkbson  Othkr  Than  Accused, 

There  is  not  a  variance  between  an  indict- 
ment giving  the  name  of  the  murdered  person 
as  Bozella  Betts,  and  evidence  that  her  name 
was  Eva  Rozella  Betts,  osually  called  Eva,  but 
sometimes  Rozella. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  254;  Dec.  Dig.  g  142.*] 

2.  Indictment  and  Intoemation  (S  1S2*)— 
Election  Between  Counts— Necessity. 

There  is  no  merit  in  the  conteDtion  that  the 
couit  should  Iiave  required  an  election  between 
the  counts,  one  of  which  charged  defendant  with 
the  homidde,  the  other  that  be  and  another 
conspired  to  kill  deceased :  the  issne  of  homi- 
cide alone  having  been  submitted  to  the  jury, 
and  their  consideration  having  been  restricted 
to  that  count 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  ||  438-447;  Dec. 
Dig.  «  132.»] 

3.  Homicide  (S  159*)— Evidbnck— StBIekaiio 
Cbuel  I^eatuent, 

Evidence  on  a  prosecntlcm  for  murder  of 
defendant's  daui^iter,  two  or  three  yean  old, 
that  he  severely  whipped  her  at  times  with  a 
leather  belt  and  with  a  quirt,  and  that  she  had 
sores  on  her  body  therefrom,  introduced  to  show 
systematic  and  cruel  treatment  out  of  all  pro- 
portion to  what  would  be  correct  punishment, 
and  iil  will  and  malice  of  defendant,  was  prop- 
erly admitted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  297;  Dec  Dig.  1  159.*] 

4.  Homicide  (I  291*)— Cache  or  Death— In- 
STBUcnoNS— Evidence. 

It  was  error  to  submit,  as  a  predicate  for 
conviction  on  a  prosecution  for  murder  of  de- 
fendant's child,  that  he  whipped  her  with  a 
belt ;  the  evidence  being  that  he  had  not  whip- 
ped ber  therewith  for  two  months,  and  all  the 
evidence  exclndinf  tbe  idea  that  her  ^th  was 
caused  thereby. 

[Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  J  506;  Dec.  Dig.  1  291.*] 

6.  HOMIOIDB  (S  286*)  —  INTENT  —  NATDBB  OF 
INSTBUMESI— IN8TBUCTION8. 

The  court  having  submitted,  as  a  predicate 
for  conviction  in  a  murder  case,  tbe  whipping 
of  deceased  by  defendant  with  a  belt  worn  by 
him,  which  was  not  a  deadly  weapon,  it  should 
have  charged  Pen.  Code,  art  717,  declaring 
that  the  instrument  by  which  a  homicide  is 
committed  is  to  be  considered  in  judging  of  in- 
tent, and,  if  it  be  one  not  lilcely  to  produce 
death,  it  is  not  to  be  presumed  that  death  was 
intended,  unless  from  the  manner  in  which  it 
was  used  such  intention  evidently  appears. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  IS  68&-901 ;  Dec  Dig.  i  286.*] 

a  Chiminax,  Law  (H  775*)— Aubi— Instbuo- 

TIONS. 

The  evidence  showing  that  defendant  had 
not  been  with  deceased  for  an  hour  or  two  be- 
fore her  death,  and  certain  of  the  evidence  be- 


ing that  ber  death  was  caused  by  strangulation, 
the  requested  charge  that,  if  deceased  died  under 
such  circumstances,  the  jury  should  acquit, 
should  have  been  given,  though  one  that  If  the 
jury  failed  to  find  defendant  waa  present  at 
tbe  time  of  the  child's  death,  th^  shoald  ac- 
quit one  on  alibi,  was  given. 

[Eid.  Note.— For  other  esses,  see  Criminal 
Law,  Cent  Dig.  SS  1833-1837;  Dec  Dig.  f 
775.*] 

7.  Homicide  (8  291*)-<;ause  of  Death— In- 

stbuctions. 

There  being  evidence  ^at  tbe  death  of  de- 
ceased, defendant's  child,  was  caoeed  by  a  blow 
on  the  bead,  and  there  being  no  direct  evidence 
that  defendant  struck  ber,  but  only  evidence 
of  systematic  cruel  treatment,  and  the  fkct  that 
a  hair  brush  with  the  handle  broken  off  was 
found  In  the  room  where  the  child  died,  a  charge 
to  acquit  if  tbe  child's  death  was  caused  by 
SQCh  a  blow,  and  it  was  Inflicted  by  other  means 
than  at  the  hands  of  defendant  should  be  given. 

[Ed.  Note.— For  other  cases,  see  Hmnlclde, 
Cent  Dig.  {  086;  Dec  Dig.  «  281.*] 

Appeal  from  District  Court,  Erath  Oounty ; 
W.  J.  Oxford,  Judge. 

T.  M.  Betts  appeals  from  a  conviction.  Re- 
versed and  remanded. 

Chandler  &  Pannill,  Martin  &  Georg;e,  and 
N.  A.  Rector,  for  appellant  F.  J.  UcCord. 
Aast  Att7.  G«n.,  and  J.  B.  Eeitli,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  murdw  In  the  second  degree,  his  pun- 
ishment being  assessed  at  a  term  of  40  years 
in  the  penitentiary. 

The  facts,  briefly  stated,  show  dut  appel- 
lant was  a  school  teacher,  and  tbe  Ather 
of  two  children.  .  Tbe  dilld  diarged  to  have 
been  mnrdered  was  his  little  danghter,  some 
two  or  three  years  of  age,  whose  name  was 
alleged  In  the  Indlctmoit  to  be  Bosella.  Tbe 
evidence  shows  sbe  was  iniial&  called  Eva, 
but  that  her  name  was  Era  Bosnia  Betts. 
There  Is  a  varlsnce  dslmed  between  the  al- 
legation and  tiie  indictment  oa  aceoont  of 
this  evidence.  The  witnesses,  bowerer,  tes- 
tified aat  ber  name  was  Bva  Rosella,  gener- 
ally called  Eva,  thoni^  Bometlmes  called 
Rosella.  We  are  of  <K>lnlon  that  under  tbe 
authorities  this  did  not  constitute  a  variance. 

1  The  indictment  contained  two  counts; 
the  first  charging  appellant  with  tbe  homidde. 
and  tbe  second  charging  that  be  and  his  wife 
considred  to  kill  the  child.  It  Is  omtended 
the  court  should  have  quashed  the  Indict- 
ment, or  required  the  state  to  elect  upon 
which  count  It  would  proceed.  We  are  of 
opinion  there  Is  no  merit  in  this  contwtlon. 
for  tbe  court  submitted  alone  tbe  Issue  of 
homldde,  and  restricted  the  omsldeTatton  of 
tbe  Jury  to  that  count.  This  was  l^Ily  suf- 
ficient Parks  T.  State,  29  T«l  App.  B8T,  10 
S."  W.  BS2L  Tbe  authorities  dted  by  an^el- 
lant  are  not  applicable  to  tbe  qoeatttm  here 
presented. 

2.  It  Is  also  insisted  llie  court  committed 
error  In  admitting  qnlte  a  lot  of  testimony 
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from  various  witnesses  to  the  effect  that  ap* 
pellant  was  very  cruel  to  his  daughter,  In 
that  be  whipped  her  severely  at  times  with 
n-hat  the  witnesses  called  a  "waist  belt" 
This  was  a  belt  worn  by  appellant  aroand 
his  body,  and  had  a  buckle  on  one  eaA,  with 
which  It  was  fastened  to  the  other  end  when 
he  wore  It  There  la  also  some  evidence  to 
the  effect  that  he  may  have  used  a  quirt  In 
whipping  the  child.  We  are  of  opinion,  un- 
der Hall  V.  State,  81  Tex.  Cr.  H.  565,  21  S.  W. 
36S,  the  court  did  not  err  In  admitting  this 
chsracter  of  testimony.  It  was  Introduced 
to  show  the  systematic  and  cruel  treatment 
was  out  of  all  proportion  to  what  would 
be  correct  punishment.  The  evidence,  also, 
In  this  connection,  shows  that  she  bad  sores 
about  her  body  produced  by  reason  of  these 
severe  whippings.  This  was  Introduclble  for 
the  purpose  of  showing  the  111  will,  malice, 
and  cruel  treatment  on  the  part  of  appellant 
towards  his  child. 

3.  Exception  was  reserved  to  the  court's 
charge,  because  It  submitted,  among  other 
things,  as  predicate  for  a  conviction,  the  fact 
that  appellant  whipped  his  child  with  the 
waist  belt  We  are  of  opinion  this  was  er- 
ror. It  Is  shown  by  the  state's  testimony 
that  be  bad  not  chastised  the  child  with  the 
belt  for  about  two  months.  One  of  the  state's 
witnesses  testified  that  she  took  the  belt 
away  from  appellant  something  like  two 
months  before  the  death  of  the  child  and  pat 
it  in  her  tmnk,  and  appellant  had  not  since 
had  access  to  It  This,  therefore,  could  not 
form  a  predicate  for  a  conviction;  and  It 
may  be  further  stated  that  the  physicians 
who  testlfled  In  regard  to  the  probable  cause 
of  the  death  excluded  all  idea  that  the  whip- 
ping did  it  Three  physicians  examined  the 
body  of  the  child  In  the  morning  directly 
after  its  death,  and  came  to  the  unanimous 
conclusion  that  the  child  bad  died  from 
strangulation,  smotberlng,  or  asphyxiation. 
In  the  evening  of  the  same  day  they  made  an 
autopsy,  and  two  of  the  physicians  came  to 
the  conclusion  that  the  child  -died  from  the 
effects  of  a  blow  vpon  the  bead,  and  the  state 
Introduced  evidence  to  the  effect  that  there 
was  a  hair  brush  with  the  handle  broken  off 
In  the  room  where  the  child  is  said  to  have 
died.  The  theory  of  two  of  the  physicians 
was,  and  tbelr  statements  were  to  the  effect, 
and  SQch  was  their  conclusion,  that  from  a 
blow  on  the  head  there  had  been  caused  an 
effusion  of  blood  on  the  brain,  which  pro- 
duced the  death.  There  was,  therefore,  no 
evidence  In  this  record  to  Justify  the  court 
In  submitting  the  theory  that  the  whipping 
produced  death,  and,  therefore.  It  could  not 
have  been  the  cause  of  the  death.  In  fact, 
there  is  no  evidence'  showing  that  such  was 
the  case,  and  all  the  evidence  excludes  the 
]dea  that  the  child  came  to  Its  death  by 
means  of  the  whipping. 

It  Is  contended,  also.  In  this  connection,  by 
appellant,  that  having  given  this  charge  with 
reference  to  t^e  whlpplni^  the  court  should 


have  charged  article  717  of  the  Penal  Coder 
whldi  Is  as  follows:  "The  Instrument  or 
means  by  which  a  homicide  is  committed  ar& 
to  be  taken  Into  consideration  in  Judging  of 
the  intent  of  the  party  offending;  if  the  in- 
Btmmoit  be  one  not  likely  to  produce  death, 
it  is  not  to  be  presumed  that  death  was  de- 
signed, unless  from  the  manner  In  which  it 
was  used  sqch  intention  evidently  appears." 
Having  given  the  charge  criticised,  we  are  of 
opinion  the  court  should  have  given  in  charge 
the  above-quoted  article.  The  belt  was  not 
a  deadly  weapon,  nor  one  ordinarily  likely 
to  produce  or  bring  about  death.  Therefore, 
having  given  the  charge  with  reference  to 
the  homicide  by  means  of  the  whipping,  the , 
court  should  have  Instructed  the  Jury  with 
reference  to  this  particular  article.  This  was 
not  done.  There  was  error,  therefore.  In  giv- 
ing that  portion  of  the  charge  criticised,  as 
well  as  error  in  falllpg  to  give  article  717  of 
the  Penal  Code  in  connection  with  charge 
given. 

4.  The  evidence  for  the  state  conclusively 
shows  that  appellant  was  not  present  at  the 
time  bis  child  died,  but  was  absent  and  bad 
been  for  some  time,  an  hour  or  two,  following 
his  avocation  of  teaching  school.  The  wit- 
ness Lena  Jones  testified  she  went  Into  the 
room  where  the  child  was,  and  it  was  then 
dying;  that  appellant  was  not  there,  but 
was  absent,  as  atjove  stated,  attending  to  bis 
duties  as  teacher  of  the  negro  school.  The 
court  charged  the  Jury  in  this  connection  that 
If  they  should  fall  to  find  that  appellant  was 
present  at  the  time  of  the  child's  death,  th^ 
would  acquit  In  other  words,  a  charge  on 
alibi  was  given.  The  physicians  testified  that 
from  their  examination  In  the  morning  tbe 
child  died  from  strangulation  or  choking. 
In  the  evening,  after  the  autopsy,  two  of  the 
physicians  changed  their  minds  about  the 
cause  of  tbe  death,  and  said  it  was  produced 
from  effusion  of  blood  on  the  brain  caused 
by  a  bruise  on  the  head.  The  other  physi- 
cian maintained,  and  so  testified,  that  tbe 
child  died  from  strangulation  or  smothering. 
Under  these  circumstances,  the  criticism  of 
the  court's  charge  Is,  we  think,  correct.  The 
Jury  should  have  been  instructed  pertinently 
and  affirmatively  that  If  the  child  died  from 
smothering,  or  choking,  or  strangulation, 
they  could  not  convict.  Appellant,  as  before 
stated,  had  been  a5sent  from  the  house  where 
tbe  child  was  found  dying  an  hour  or  two. 
Therefore,  If  the  child  came  to  Its  death  by 
being  choked,  strangled,  or  smothered,  appel- 
lant could  not  be  responsible  for  its  death. 
In  this  connection,  appellant  asked  a  speclaT 
charge  in  specific  language  that,  If  the  child 
died  under  the  circumstances  stated,  tbe 
Jury  should  acquit,  which  was  refused,  and 
exception  also  reserved  to  tbe  ref  osal  to  give 
such  charge. 

ni;>on  another  trial  the  court  should  also 
charge  tbe  Jury  affirmatively  that.  If  the 
child  came  to  Its  death  by  falling  out  of  the 
bed  and  striking  its  head  upon  the  floor,  and 
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we  would  say,  in  a  general  way,  further,  to 
<!liarge  tbe  Jury  that  If  the  blow  waB  Inflicted 
upon  the  head,  or  such  Injury  caused,  by  oth- 
«r  means  than  at  the  hands  of  ai^Uant,  they 
«hould  acquit,  If  they  should  find  that  tbe 
child  came  to  its  death  by  reason  of  such 
blow  or  hurt  The  evidence  Is  more  clrcnm- 
stantial  than  otherwise  that  the  child  was 
struck  by  a  hair  brush.  No  one  testifies 
such  was  the  case,  and  the  inference  Is  only 
deducible  from  the  fact  that  a  hair  brush 
was  found  In  the  room  with  the  handle 
broken  off. 

From  what  has  been  said  above.  It  is 
deemed  unnecessary  to  go  further  Into  a  dis- 
cussion of  the  various  exceptions  and  criti- 
cisms of  the  charge.  What  has  been  said 
sufficiently  Indicates  how  the  case  should  be 
tried,  and  the  charges  given  with  reference 
to  the  evidence  found  in  the  record. 

For  the  errors  indlqpted,  the  judgment  Is 
reversed,  and  the  cause  Is  remanded. 


CHANCBT  V.  STATE. 
<Court  of  Criminal  Appeals  of  Texas.   Jaue  9, 
1909.   Rehearing  Denied  Jan.  26,  1910.) 

1.  Bob  BEST  (S  17*) — Indictment — Aixega- 
TioNs  —  Taking-  or  Pxofebxt  —  Taxiko 
Against  Wiix. 

Under  White's  Ann.  Pen.  Code,  art  856, 
punishinz  one  who  by  assault  or  violence,  or 

f'Uttioe  in  fear  of  life,  etc.,  frandnlently  takes 
rom  the  person  or  posseselon  of  another  any 
property  with  inteat  to  appropriate  it  to  bis  own 
use,  it  is  unneceBsary  tnat  an  indictment  for 
robbery  allege  that  the  property  was  taken 
egainBt  the  person's  will,  where  it  alleged  that  It 
was  acquired  by  assault  and  violence,  and  by 
putting  in  fear  of  bodily  injury,  etc. 

[Ed.  Note.—For  other  cases,  see  Robbery, 
Cent  Dig.  H  2%  28;  Dec.  Dig.  |  17.*] 

2,  CBiHinAi.  Iiaw  (|  1118*)— Appeait— Bxo- 

OBD. 

Where  the  record  on  a  criminal  anpeal  did 
not  show  whether  an  application  for  a  contin- 
uance was  a  first  or  second  application,  and  the 
application  stated  that  accused  made  this  his 
first  or  second  application  for  a  continuance,  as 
ndght  be  determined  the  court."  the  appellate 
court  cannot  hold  that  the  application  was  a 
first  application. 

[Ed.  Note.— For  other  cases,  see  OrlnUnal 
Law,  Dec.  Dig.  S  1118.*J 

8.  CBIMINAL  IjAW  (I  595*)  —  OONTIRVANCB  — 
BIaTEBIALITT  of  TisTIMONT. 

Where,  in  a  robbery  pzosecatioD,  tbe  ap- 
plication for  a  continuance  to  procure  the  testi- 
mony of  another,  who  was  previously  acquitted 
for  the  same  crime,  showed  that  such  persoa 
was  not  with  accused  on  the  night  of  the  roh" 
bery,  and  that  if  accused  committed  the  robbery, 
be  knew  nothing  of  It.  the  desired  testimony 
was  not  material,  so  that  a  continuance  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw.  Cent  Dig.  H  132^-1327;  Dee.  Dig.  | 
BOB.*] 

4.  Cbiuihaz.  Law  <|  806*)  — CoimnuAifCB— 

IlCPEACBINO  TESTIMOKT. 

Proposed  testimony,  which  was  the  same 
as  that  of  the  witness  sought  to  be  Impeached, 
was  Dot  impeaching  testimony  so  as  to  author- 


lie  a  eontlniaiioe  In'a  criminal  cue  to  procure 
it  for  that  purpose. 

[Ed.  Note.— Ftir  other  cases,  see  Criminal 
Law,  Dec  Dig.  S  S06.*] 

5.  Cbikinal  Law  (|  448*)  —  Opinion  En- 

BENCB— OtTESnoWB  OP  LAW. 

Where,  in  a  prosecution  for  robbery,  tlie 
sheriff  who  made  tbe  arrest  testified  that  the 
person,  allied  to  have  been  robbed,  charged  ac- 
cused to  his  face  of  getting  his  money,  a  ques- 
tion to  witness  whether  he  did  not  Icnow  that 
it  was  material  whether  accused  denied  the  ac- 
cusation was  pn^rly  excluded,  as  calling  for 
witness'  opinion  on  a  question  of  law. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  U  1035-1039. 1(M1-1(M8. 104S.  1018- 
1061 ;  Dea  Dig.  {  448.*] 

6.  CKiutNAl.  Law  (I  1170^*)  — Appeax  — 
Habmuess  EaaoB— mcLUBiOH  op  Etidkkce 
— Pbbjudicial  Effect. 

Any  error  in  excluding  the  gaeatlon  was 
not  sufficiently  important  to  authotue  a  reversal 
of  a  judgment  of  ctaivictloa. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  f  3129;  Dec.  Dig.  |  mO^*] 

7.  CamiNAL  Law  <8  1120*)— Appeal— Kxckp- 

TIONS— BX0I.C8I0N  OF  EVIDENCE. 

Where  the  bill  of  ezceptloos  to  the  exdoi^n 
of  testimony  does  not  show  what  witness*  an- 
swer would  have  been,  or  the  gnmnd  of  the  ob- 
jectioQ  to  the  question,  or  the  purpose  for  which 
It  was  offered,  the  trial  court's  action  in  exclud- 
ing the  testimony  cannot  be  reviewed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
La^^Cent  Dig.  H  20S1-2087;   De&  Dig.  S 

8.  Chiminal  Law  (|  302*)  —  PmoBicoTiom — 
AoMissioN  OF  Evidence. 

In  a  robbery  prosecution,  the  subpcenas  and 
attachment  for  a  witness,  to  procure  whom  ac- 
cused applied  for  a  continuance,  which  was  de- 
nied, as  well  as  testimony  that  such  witness  was 
present  at  a  former  term  of  court,  was  not  ad- 
missible in  evidence ;  accused's  diligence  to  pro- 
cure the  attendance  of  the  witness  not  being  ma- 
terial on  trial  before  the  Jury. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  CenL  Dig.  {  8S2;  Dec.  Dig.  |  382.*] 

9.  Cbiuinal  Law  (|  1171*)— Appxair— Hash- 

Z.E8S  EBBOB— ABOUUENT. 

In  a  robbery  prosecution  where  the  evi- 
dence showed,  and  accused  admitted,  that  some 
one  ran  from  behind  a  car  and  struck  the 
the  penon  robbed,  a  statement  by  the  district 
attorney  in  argument  that  a  certain  person  was 
the  man  who  assisted  accused  in  committing  the 
robbery  could  "not  have  prejudiced  accused;  It 
being  immaterial  whether  any  one,  or  if  any  one. 
assisted  in  committing  tlie  robbery  if  aceoaed 
was  guilty. 

iEA.  Note.— For  other  case&  see  Criminal 
Law.  Cent  Dig.  ||  3126,  Sm;  Dec.  Dig.  f 
1171.*] 

10.  CaiMiNAt  Law  Q  823*)- Inbtbtjcttions. 
In  a  robbery  prosecution,  the  court  Instroct- 

ed  that  all  persons  are  principals  wbo  act  to- 
gether in  the  commission  of  an  offense,  and, 
though  the  efficient  act  accomplishing  the  crime 
was  that  of  some  one  of  them  alone,  accused 
would  be  guilty,  and  further  gave  a  correct 
charge  under  the  evidence  that,  keeping  the  pri- 
or Instructions  in  view,  if  the  ju^  found  from 
the  evidence,  beyond  a  reasonable  doubt,  that  ac- 
cused alone,  or  acting  as  principal  with  another, 
fraudulently  took  money  from  another  without 
his  consent,  with  Intent  to  deprive  him  thereof 
and  appropriate  It  to  accused's  use,  they  should 
find  accused  guilty  of  robbery,  but  If  taey  had 
a  reasonable  doubt  as  to  his  partidpaticm  as 
principal  in  the  robbery,  they  ahould  acquit. 


*For  otbsr  cases  see  sams  topic  and  ssctlon  NUUBBR  la  D«c.  ft  Am.  Digs.  1907  to  dats^  *  Reportsr  Indeass 
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HtUd,  that  acciued  could  nf>t  have  been  preju- 
diced by  the  fint  part  of  the  charge. 

[Ed.  Note.— For  other  cases,  see  Criminal 
I^,  Cent  Dig.  H  18&^-18m;  De&  Dig.  | 
823.*]  . 

U.  CBnaiTAz.  Law  (|  1000*)— ApraAIr-BiL£ 

or  EZ0BFTI0N8. 

In  absence  of  a  bill  of  exceptions  to  the  in- 
troduction of  testimony,  the  Conrt  of  Criminal 
Appeals  cannot  consider  any  error  with  refer- 
ence thereto. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  |  2816;  Dec.  Dig.  I  1080.*] 

12.  Ckihinai.  Law  (|  11S9*)— Apfbai<-Con- 

CLtTSIVEITESS— CONFLICTINa  EVIDENCE. 

A  verdict  of  guilty,  on  conflicting  evidence, 
la  conclusive  on  appeal,  and  the  Court  of  Crim- 
inal Appeals  can  only  determine  whethw  ae- 
eased  was  tried  acotwdlng  to  law. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  S074.3088;  Dea  Dig.  i 
1159.*] 

Appeal  from  District  Conrt,  Angelina  Coun- 
ty; James  L  Perkins,  Judge. 

FalT^  Qiancey  was  convicted  of  robbery, 
and  be  appeals.  Affirmed. 

E.  J.  Mantooth  and  Johnson  &  Edwards, 
for  appellant  F.  J.  McCord,  Asst  Atty.  Geo., 
for  the  State. 

RAMSEY.  J.  This  la  an  appeal  from  a 
conviction  for  robbery. 

The  Indlctmoit  diarges  robbwy  by  assault 
and  Tlolence,  and  follows  the  language  of 
the  statnte.  Artlde  856,  White's  Ann.  Pea. 
Cod&  i^qpellant  made  a  motion  In  the  court 
b^ow  to  quash  the  Indlctm^t  because  it 
omitted  to  charge  that  the  proper^  was  tak- 
en against  the  will  of  said  Harris.  It  Is  true 
that  the  form  of  indictment  for  robbery  by 
assault  as  laid  down  in  section  1464,  White's 
Pen.  Code,  usee  the  term  ^Inst  the  wUl  of 
the  party  robbed.  However,  we  are  of  opin- 
ion that  this  allegation  la  unnecessary.  The 
language  of  the  artlde  above  quoted  is  as 
follows:  "If  any  person  by  assault  or  vio- 
lence, or  by  putting  In  fear  of  life  or  bodily 
Injory,  shall  fraudulently  take  from  the  per- 
son or  possession  of  another  any  property 
with  Intent  to  appropriate  the  same  to  his 
own  use  he  Shall  be  punished,"  etc.  Now  the 
in^ctmoit  alleges  that  the  property  was  tak- 
en by  assault  and  Tlolraice,  and  by  putting 
in  fear  ot  life  or  bodily  injury,  with  the 
fraudulent  intent  and  without  the  consent 
of  the  ownw,  to  deprive  the  owner  of  the 
value  of  and  to  appropriate  It  to  the  use 
and  benefit  of  the  ai^Uant  We  think  to 
use  the  words  "i^lnst  the  will"  of  One  par- 
ty would  be  sniplusage,  where  the  Indict- 
ment alleges  that  the  property  was  acquired 
by  assault  and  violence.  We,  therefore,  hold 
that  the  bill  of  Indictment  is  a  valid  Indict- 
ment and  that  it  Is  not  necessary  to  allege 
that  the  property  was  acquired  against  the 
will  of  the  party. 

On  the  trial  of  die  case,  btf  ore  announce- 
ment of  ready  on  the  part  of  ai^llant  he 
made  an  application  for  a  continuance,  which 


was  by  Qie  conrt  owmled.  Appellant  re- 
served a  bill  of  excq>tIons  to  this  actlm  of 
the  court,  and  the  motion  la  now  before  us 
to  be  considered  on  this  appeal.  The  bill  of 
indictment  In  this  case  was  returned  In  the 
district  court  of  Angelina  county  on  May  6, 
1906.  The  defendant  was  not  brought  to  tri- 
al until  the  October  term,  1907.  We  are  not 
advised  by  anything  In  the  record  as  to 
whether  tUs  was  appellant's  first  or  second 
application  for  a  contlnnanca  He  says  in 
his  apidicatlon  that  he  makes  this  his  first 
or  second  application  for  a  continuance, *-as 
may  be  determined  by  the  court  In  the  state 
of  the  record  we  cannot  hold  that  this  vras 
the  first  application  for  a  continuance.  How- 
ever, whether  It  Is  the  first  or  second  appli- 
cation, we  do  not  think  the  testimony  of  the 
witness  McDonald,  for  whose  testiipony  the 
appUcatiim  is  sought  vras  in  any  way  ma- 
terial to  the  appellant  In  the  trial  of  the 
case.  Without  reference  to  the  diligence  the 
app^ant  asked  for  a  contlnnance  to  secure 
the  testimony  of  the  vrltness  J.  C.  McDon- 
ald, by  whom  he  expected  to  prove  that  the 
said  McDonald  TrlU  testify  that  he  had  been 
indicted  for  this  Identical  robbery,  and  had 
been  acquitted;  that  he  would  swear  that 
he  was  not  present  at  the  time  that  John 
Harris,  the  party  alleged  to  have  beea  as- 
saulted, was  robbed;  that  he  did  not  see  or 
know  that  a  robbery  bad  been  committed,  or 
that  one  was  going  to  be  committed;  tiiat 
he  did  not  discuss  the  question  of  robbing 
said  Harris  before  or  after  the  robbery  with 
the  d^endant;  that  he  bad  no  coimection 
with  said  robbery  whatever;  that  if  said 
defendant  robbed,  or  assisted  in  robbing,  the 
said  John  Harris,  the  said  witness  knew 
nothing  about  It  AK>eilant  farther  in  said 
motUm  set  out  the  testimony  of  the  said  Mc- 
Donald as  given  by  him  in  the  trial  of  him- 
self for  said  robbery,  and  he  claims  that  this 
testimony  was  material  to  bis  dtfensft  With- 
out setting  out  the  testimony  as  disclosed  by 
the  said  motion  It  will  only  be  sufficient  to 
state  that  the  said  'M<fDonald  on  his  trial 
testified  that,  on  the  night  of  March  16, 1006, 
be  was  afoot,  going  out  of  the  town  of  Luf- 
kin  to  a  sawmill  situated  some  mile  and  a 
half  or  two  miles  north  of  Lufkln ;  that  aft- 
er be  had  crossed  the  Cotton  Belt  Railroad 
close  to  some  box  cars  standing  on  the  side 
track,  he  heard  some  one  groaning,  and  he 
walked  out  to  where  he  located  the  noise  and 
saw  a  man  lying  on  the  ground,  who  after- 
wards tnmed  out  to  be  the  John  Harris  who 
claimed  to  have  been  robbed ;  that  be  assist- 
ed the  said  Harris  to  get  up  and  supported 
him  as  he  walked  to  his  camp ;  that  when 
the  said  Harris  first  came  to  himself  the  said 
Harris  told  him  (McDonald)  that  he  had  been 
run  over  and  knocked  down  by  a  car,  and 
that  anothw  man  who  was  with  him  had 
been  killed.  McDonald  further  testified  that 
after  be  had  carried  Harris  to  his  camp. 


'For  otbw  osMi  MR  tanw  toplo  and  hcUoo  NUIIBBR  la  Dec.  ft  Am.  Dlgi.  190?  to  date,  *  Raportw  Indazw 
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which  was  located  but  a  short  distance,  the 
said  John  Harris  Immediately  took  hold  of 
McDonald,  called  to  his  wife*  to  bring  his 
pistol,  and  accused  the  said  McDonald  of  as- 
sisting in  robbing  him.  The  said  lilcBonald 
further  testified  that  he  did  not  know  that 
the  said  Harris  had  been  robbed  untU  this 
accusation  had  be^  made  against  him  when 
they  got  to  his  camp ;  that  be  was  not  with 
the  party  that  robbed  the  said  Harris,  knew 
nothing  about  It ;  did  not  know  whether  Fal- 
yey,  the  appellant,  or  any  one  else  had  robbed 
bim;  had  had  no  talk  with  Falvey  on  that 
night  before  or  after  the  robtery;  had  not 
been  In  company  with  the  said  Harris  or  the 
said  Falvey  before  the  robbery  and  knew 
nothing  about  It. 

On  the  trial  of  the  case  the  witness  Har- 
ris testified  that  he  was  In  the  town  of  Luf- 
kln  on  that  night  That  he  had  arrived  in 
the  town  a  few  days  before  that,  was  camp- 
ed out  some  GOO  or  600  yards  north  of  the 
business  portion  of  the  town.  That  he  was 
a  horse  trader,  and  had  mules  for  sale.  That 
he  had  gone  down  In  town  after  BQpi)er  to 
see  a  man  by  the  name  of  Slmms  to  sell  him 
a  mule.  Tliat  he  got  in  company  with  the 
appellant,  who  was  running  a  livery  stable 
or  bam,  and  that  the  appellant  told  blm  that 
he  would  perhaps  buy  a  horse  or  two,  or  a 
mule,  from  him.  He  remained  In  company 
with  the  appellant  until  about  1  o'clock. 
That  he  went  Into  several  saloons  with  the 
said  Falvey,  and  took  some  drinks.  While 
walking  around  they  passed  by  a  boy  play- 
ing some  kind  of  a  musical  instrument,  when 
appellant  remarked  that  that  boy  was  a  dan- 
gerous character,  and  that  he  was  afraid  of 
him.  When  John  Harris  started  to  his  camp 
and  spoke  of  going,  appellant  remarked  that 
he  lived  In  a  little  white  house  opposite  to 
where  Harris*  camp  was  situated,  and  that 
be  was  afraid  of  that  boy,  and  that  he  would 
like  to  have  Harris'  company  home.  Short- 
ly after  this  appellant  and  the  said  Harris 
started  out  toward  his  camp.  Here  the  wit- 
ness Harris  says:  "We  walked  right  on  up 
to  the  Green  Bock  saloon,  turned  around  the 
comer,  right  along  the  side  of  the  Green  Rock 
saloon  until  we  come  to  the  wagon  crossing, 
and  we  crossed  the  railroad,  and  when  we 
got  to  the  last  track,  or  next  to  the  last 
track,  we  turned  up  the  railroad  along  a 
string  of  cars,  and  as  we  got  to  the  end  of 
these  cars,  appellant  remarked,  'Let's  cross 
over  and  get  In  the  path.*  We  crossed  over 
the  railroad,  walked  out  about  20  feet  from 
the  end  of  the  car.  The  appellant  was  on 
the  left  side  of  me  as  we  walked  up  there, 
and  as  we  walked  out  to  the  path  appellant 
looked  over  his  right  shoulder,  and  says, 
'There  he  Is  now,*  and  as  he  did  he  laid  his 
hand  on  my  shoulder.  I  looked,  and  didn't 
see  nobody  at  the  end  of  those  cars,  and 
when  I  turned  that  throwed  my  right  side 
next  to  appellant,  and  I  turned  and  looked, 
and  when  I  did  this  I  saw  a  man,  and  It 
looked  BB  though  he  was  Just  raising  from 


the  end  of  the  car,  and  as  he  did  I  looked 
back  at  appellant  to  see  what  he  was  doing 
standing  there — ^if  be  expected  trouble  or 
something.    I  supposed  tliat  he  had  made 
same  preparation  to  protect  himself,  but  he 
still  stood  there  holding  my  shoulder.  When 
I  looked  back  this  man  advanced,  and  was 
right  on  us  with  a  stick  or  a  piece  of  Iron ; 
I  could  not  tell  which.    It  looked  like  the 
big  end  of  a  broom  handle,  and  about  IQ  or 
18  inches  long,  and  instead  of  striking  at 
Chancey,  as  I  supposed  he  would,  he  struck 
at  me,  and  I  threw  up  my  left  band  and 
caught  the  lick  between  the  shoulder  and 
elbow,  and  as  I  did  ttiat,  defendant  grabbed 
me  around  the  waist  from  the  hack,  and  then 
this  other  man  stmck  again,  and  struck  me 
over  the  left  shoulder,  and  the  next  lick  he 
struck  me  over  the  right  shoulder  and  dur- 
ing all  this  time  defendant  and  me  were  in 
a  scuffle.  I  was  trying  to  get  my  arm  around 
bis  neck,  and  the  next  lick  he  struck  me  on 
top  of  the  bead,  and  defendant  either  threw 
me,  or  the  Uck  knocked  me  so  that  I  fell,  and 
as  I  fell  Chancey  fell  with  his  knees — to 
the  best  of  my  recollection — ^his  head  was 
turned  toward  my  feet,  and  as  he  did  that, 
that  man  bit  me  a  heavy  blow  right  on  the 
left  side  of  the  head  and  dazed  me.   As  we 
fell,  it  seems  as  though  defendant  fell  with 
his  knees  on  me.    Just  as  we  went  on  the 
ground,  I  felt  defendant's  handa  go  In  my 
pocket,  and  that  was  all  I  remembered.  Just 
kind  of  dazed.   Defendant  put  his  hands  in 
botb  of  my  pockets,  turned  both  pockets 
wrong  side  outward;  he  got  from  me  $85." 
This  Is  a  sufficient  statement  of  the  testlnao- 
ny  of  the  Immediate  transaction.  However, 
the  witness  further  testified  that  when  he 
was  coming  to  himself  he  saw  a  man  stand- 
ing over  him,  who  afterwards  turned  out  to 
be  McDonald.   The  witness  says  he  grabbed 
this  man  by  the  pants  legs  and  said  to  him, 
"They  ran  that  car  over  us  didn't  they?'*  and 
he  says,  "I  don't  know,'*  and  the  witness  re- 
marked :   "What  become  of  the  other  man ; 
did  they  kill  him?"  and  he  says:   "I  don't 
know;  I  dldu*t  see  no  other  man."  Harris 
further  testified  that  this  man  assisted  him 
to  camp,  aud  after  he  got  to  his  camp  he  ac- 
cused this  men  of  being  one  of  the  men  that 
robbed  blm.   He  gave  as  a  reason  why  he 
said  to  McDonald  when  he  first  came  to  falm 
about  the  cars  running  over  them  was  be- 
cause he  thought  McDonald  was  one  of  the 
men  that  robbed  him,  and  that  he  made  that 
remark  to  create  the  Impression  that  be  did 
not  know  what  he  was  doing,  bo  that  he 
would  throw  McDonald  oflt  of  bis  guard. 

We  have  set  out  so  much  of  the  testimony 
In  the  record  for  the  purpose  of  showing  that 
in  no  view  of  the  case  could  the  testimony 
of  McDonald  be  material.  The  application 
shows,  as  well  as  the  proof  on  the  trial  of 
the  case,  that  McDonald  was  not  with  Hal- 
vey  that  night,  was  not  present  when  Harris 
was  robbed — that  is,  the  defendant  proposed 
to  prove  that  by  McDonald— and  the  tesU- 
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mon7  ot  McDonald  attached  to  tbe  applica- 
tion for  a  continuance  abows  that  Hence  In 
DO  view  of  tbe  case  conld  tbe  said  McDon- 
ald's testimony  bare  been  matnlal.  But  It 
may  be  said  that  this  testimony  was  mate- 
rial to  Impeach  Harria  as  to  what  be  said  to 
McDonald  when  be  came  to  himself  on  tbe 
Qlght  In  question.  Harris,  however,  admit- 
ted that  he  made  the  statement  to  McDon- 
ald abont  the  cars  running  over  them,  and 
in  fact  tbe  testimony  of  McDonald  as  set  out 
in  tbe  BppllcatlMi  for  a  continuance  coin- 
cides with  the  testimony  of  Harris  as  to 
what  took  place  after  McDonald  came  to 
him  while  he  was  lying  on  the  ground,  and 
what  was  done  and  said  after  McDonald  bad 
assisted  Harris  to  tbe  canqk  We,  therefore, 
bold  that  the  testimony  was  not  material, 
and  that  tbe  court  below  did  not  err  in  over- 
ruling the  application  for  a  continuance. 

Tbe  second  bill  of  exceptions  in  tbe  record 
discloses  that  when  tbe  witness  Watts,  who 
was  sheriff  of  tbe  county,  and  who  bad  heea 
placed  upon  tbe  stand  by  tbe  state  In  bis 
«xaminatlon  In  chief,  testlfled  that  tbe  wit* 
neas  Harris  accused  Falvey  to  bis  face  of 
getting  his  money,  and  said  to  the  sherUt: 
'Ton  need  not  search  McDonald;  Chancey 
has  got  my  money."  Tbe  appellant  on  cross- 
«xamlnatlon  asked  tbe  witness  Watts  if  de- 
fendant did  not  Aeay  getthig  the  money  or 
robbing  Harris,  when  the'  defendant  then 
propounded  to  Watts  the  following  question : 
**Q.  Do  you  not  know  that  it  was  material 
whether  Chancey  denied  or  did  not  ieaj  It?" 
Tbe  state  objected  to  this  question,  and  tbe 
court  sustained  the  objection,  as  It  was  sim- 
ply the  opinion  of  tbe  witness  as  to  whether 
it  was  material  or  not  We  think  that  this 
was  the  opinion  of  tbe  witness  that  was 
elicited  on  a  question  of  law,  and  was  not 
an  effort  to  elicit  any  fact  In  the  case.  If 
error,  however.  It  would  not  be  ot  suflSdent 
Importance  to  authorize  a  reversal  of  tbe 
case. 

The  third  bill  of  exoeptlcms  we  think  is 
without  merit  This  was  because  the  court 
«ccluded  from  tbe  Jury  a  conversation  had 
by  the  witness  Clayton  with  the  defendant's 
Attorney  Mantootb.  Tbe  exception  falls  to 
disclose  what  would  have  been  tbe  witness' 
testimony,  or  for  what  purpose  It  was  Intro- 
•duced.  In  the  absence  of  what  the  answer 
«f  the  witness  would  be^  or  the  grounds  of 
tbe  objection  to  the  testimony,  or  the  grounds 
upon  which  it  Is  offered,  tbta  court  cannot 
revise  the  action  <Hf  the  court  below. 

Tbe  fourth  bill  of  exceptions  Is  to  the 
■action  of  tbe  court  In  refusing  to  allow  the 
defendaiU  to  offer  In  evidence  tbe  subpoenas 
and  attadtmnt  for  tbe  witness  McDonald, 
and  fnrtber  to  bOiow  by  the  witness  Watts, 
almrlff  of  the  county,  tliat  McDonald  was 
present  at  a  former  term  of  court  For  wliat 
puritoae  this  testimony  was  offered  boCoiv 
the  Jury  we  are  not  advised.  If  it  was  a 
qaesUon  affecting  tbe  diligence  of  the  de- 
Xcndant  to  secure  tiie  attendance  of  said  wit- 


ness, this  was  a  matter  addressed  to  the 
court  on  the  application  for  a  continuance, 
and  could  not  possibly  liave  any  bearing  up- 
on any  Issue  befwe  the  Jury. 

The  fifth  bill  of  exertions  Is  to  tbe  lan- 
guage of  the  district  attorney  In  arguing  the 
case  to  the  Jury,  in  which  the  district  attor- 
ney stated  to  the  jury  that  there  was  no  mis- 
take about  the  fact  that  McDonald  was  the 
man  that  assisted  appellant  in  robbing  Har- 
ris. Tbe  defendant  claims  that  this  was 
h^hly  prejudicial  to  bis  rl^ts,  and  preju- 
diced bis  case  before  tbe  Jury.  We  cannot 
see  how  appellant  was  prejudiced  thereby. 
That  somebody  ran  out  from  tbe  car  and 
struck  Harris  is  proved  beyond  question. 
The  appellant  himself  admitted  that  Who 
this  man  was,  the  record  does  not  disclose. 
App^nt  himself  said  be  did  not  know  who 
be  was.  Whether  it  was  McDonald,  or  what- 
ever  name  the  Imagination  of  the  district 
attorney  may  have  pictured,  would  be  wholly 
immaterial.  We  think  then  is  no  madt  In 
this  exception. 

Counsel  in  bis  motion  fOr  a  new  trial  com- 
plains of  the  charge  of  the  court,  wtaerein 
the  court  In  the  sixth  paragraph  of  bis 
charge  directed  tbe  Jury  that  all  persons  are 
principals  who  are  guilty  of  actbv  togetbw 
111  tlie  commission  of  an  offense,  and  al- 
tliougb  tbe  act  which  directly  accomplltihed 
tbe  crime  was  tbe  act'  alone  of  some  one  of 
the  parties,  that  the  d^endant  would  be 
guilty.  Appelant  claims  that  this  charge  is 
erroneous  because  the  act  was  not  tbe  act  of 
one  party  alon^  but  tliat  tbe  d^endant  and 
some  otba"  person,  McDonald  or  some  one, 
acted  with  bim.  We  are  of  opinion  that 
whether  the  defendant  alone,  or  in  company 
with  somebody  else,  committed  the  offense, 
be  would  be  equally  guilty,  and  we  are  not 
advised  as  to  bow  tbls  charge  was  injurious 
to  appelant  Tbe  court  Instructed  the  jury 
as  fbllows:  "Now,  keeping  fbregoing  in- 
structions In  view,  If  you  find  from  the  evi- 
doice  beyond  a  reasonable  doubt  that  tbe 
dtfttidant  alone,  or  acting  as  principal  with 
another  or  others,  ^d,  In  Angelina  county, 
stete  of  TexBM,  on  or  about  the  15t&  day  of 
March,  10Q6,  by  assault  or  violence  upon 
John  Harris,  fraudulently  take  from  tbe  per- 
son of  said  John  Harris  one  or  autre  $20 
bills,  or  any  one  or  more  of  such  bills  of  ei- 
ther of  said  denmninatlons,  and  that  the 
bill  or  bills  so  taken  were  money  of  the 
United  States  of  America  and  of  some  value, 
and  that  said  bUl  or  bills  so  t&ken  belonged 
to  said  John  Harria.  and  were  so  taken  with- 
out his  consent,  and  with  tbe  intent  of  de- 
fendant to  deprive  the  owner  of  said  bill  or 
bills  of  the  same,  and  to  appropriate  said 
bill  or  bills  80  taken.  In  whole  or  ia  part, 
to  bis,  defendant's  own  use.  yon  will  find  tbe 
d^endant  guilty  of  robbery,  and  assess  his 
punisluuent  at  confinement  In  the  peniten- 
tiary for  life  or  for  any  term  of  years,  not 
less  than  five  years.  If  you  believe  John 
Harris  was  robbed  at  the  time  and  place, 
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and  of  the  propertr  as  alleged  In  the  Indict- 
ment, but  have  a  reasonable  doubt  of  defend- 
ant's participation  as  a  principal  In  such  rob- 
bery, or  If,  upon  the  whole  case,  yon  have  a 
reasonable  doubt  of  the  guilt  of  the  defend- 
ant, yon  will  find  the  defendant  not  guilty." 
We  think  this  charge  covers  the  law  of  the 
case  as  made  by  the  testimony,  and  that  the 
courfa  charge  was  as  favorable  to  the  de- 
foidant  as  the  facta  would  anthorlxe,  and 
we  cannot  see  how  the  appellant  was  preju- 
diced by  the  charge  of  the  court. 

The  eighth  ground  of  the  motion  for  new 
trial  complains  that  the  court  erred  In  limit- 
ing the  purpose  of  the  evidence  offered  by 
the  state  that  the  defoidant  had  been  by 
complaint  charged  with  the  offoise  of  rob- 
bery in  anotber  case,  on  the  ground  that 
said  testimony  was  illegal  and  the  charge 
should  have  excluded  same.  We  do  not  find 
any  bill  of  exceptions  In  the  record  to  the 
Introduction  of  this  testimony.  In  the  ab- 
sence of  a  bill  we  cannot  consider  the  same. 

The  only  remaining  question  is  as  to  the 
sufficiency  of  the  testimony.  While  it  Is  true 
that  the  defendant  took  the  stand  and  de- 
nied any  guilty  participation  In  this  crime, 
yet  the  testimony  for  the  state  points  directly 
to  him  most  positively  as  one  of  the  guilty 
parties.  Tlie  Jury,  who  are,  by  the  law,  made 
the  Judges  of  both  the  credibility  of  the  wit- 
nesses and  the  weight  to  be  attached  to  their 
testimony,  have  passed  upon  the  appellant's 
case.  They  have  said  he  was  guilty.  We 
could  not,  without  Invading  the  province  of 
the  Jury,  hold  otherwise.  We  can  only  pass 
upon  the  question  as  to  whether  he  has  had 
a  trial  according  to  the  provisions  of  the 
law,  and,  after  a  most  careful  review  of  all 
the  questions  raised,  we  find  no  error  tliat 
would  authorize  us  to  set  aside  the  verdict 
in  this  case;  and,  believing  that  defendant 
has  had  a  fair  and  an  Impartial  trial,  we 
have  nothing  to  do  but  to  affirm  the  Judg- 
ment, which  Is  accordingly  dona 


HUSD  T.  ABBEIi. 

(Oonrt  of  GlvU  Appeals  of  Texas.    Dec.  22, 
1009.   Rehearing  Denied  Jan.  26,  1910.) 

1.  MA8TKB  AND  SMVAITT  (|  217*)— ABSUMP- 
TIOR  OF  Rise. 

A  servant,  thoarii  knowing  of  defects  in 
spoliances  operated  by  him,  may  recover  for 
M  injuries  resulting  therefrom,  where  he  did  not 
know  of  the  danger  in  the  use  of  the  appliances. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  I  57(S ;  Dec.  Dig.  S  217.*] 

2,  Mabteb  AMD  Sbbvaitt  (i  288*)— Assump- 
tion OF  Bisk— QinsnoN  fob  Jubt. 

Whether  a  servant  injured  by  a  defective 
appliance  operated  by  him  knew  of  the  danger 
because  of  the  d^ect  known  by  him  AeM,  under 
the  evidence,  for  the  Jury. 

fEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  fS  1068-1088;  Dec.  Dig.  $ 
288.*1 


8.  Tbui.  <|  189*)  —  WiiHDxawu  ov  Caa 
FBOM  Jubt. 

To  authorise  the  court  to  take  a  qnestloa 
from  the  Jury,  the  evidence  most  be  of  such  a 
character  that  there  is  no  room  for  ordinary 
minds  to  differ  as  to  tiie  cMdnsIon  to  be  drawn 
therefrom. 

tBj±  Note.— For  other  cases,  see  Trial,  Cent 
^.^^H  832,  333,  338-341,  S6C;   Dec  Dig.  { 

Appeal  from  District  Court,  HcLNinan 
County;  Marshall  Surratt,  Judge- 
Action  by  J.  A.  Muse  against  Alfred  Abeel. 
From  a  Judgment  for  defendant,  plaintiff  ap- 
peals. Reversed  and  remanded. 

Eason  &  Dllworth,  for  appellant  Sleeper, 
Boynt<m  &  Kendall,  for  appellee. 

RIGB,  J.  Appellant,  while  wotltlng  tor  ap- 
pellee In  removing  loe  from  the  tank  wbere 
it  was  fnnen  to  tbe  storage  room,  was  In- 
jured by  reason  of  one  of  the  cans  of  Ice 
falling  from  the  crane  then  operated  by  him 
onto  his  foot.  The  n^lgence  alleged  consist- 
ed In  the  fumtahlng  for  use  by  appellee  of 
an  Insnffldent  <^ln  and  crane  tor  the  per- 
formance of  this  work.  The  defense  relied 
upon  was  oontrlbntory  negllgraice  and  as- 
sumed rl^.  After  the  erldence  was  all  In, 
the  court  Instructed  a  verdict  for  appellee 
on  the  ground  that  appellant  had  assumed 
the  risk,  and  Judgment  was  rendered  In  ac- 
cordance therewith. 

Appellant  Instets  tiiat  the  conrt  erred  in 
charging  the  Jury  that  ttie  plaintiff,  when  he 
accepted  employment  from  the  detftidant  and 
undotook  the  work  In  whldi  he  was  en- 
gaged while  Injured,  aasnmed  tiie  risk  of  In- 
jury because  of  any  defects  In  the  madilaery 
used  by  him  In  performing  his  duties,  whitii 
were  known  to  him,  or  which  be  most  neces- 
sarily have  known  of  in  the  discharge  ot  his 
daties,  Insisting  by  his  proposition  thereun- 
der that  knowledge  of  the  defect  does  not 
necessarily  carry  with  it  a  knowledge  at  dan- 
ger, and  that  therefore.  If  tiie  appellant  has 
knowledge  of  the  defect  or  Is  charged  with 
knowledge  of  It  becanse  the  same  Is  obrloos, 
but  is  ignorant  of  the  danger  Inddoit  to  and 
attending  the  defect,  he  Is  not  precluded  from 
recovering  damages  bicurred  1^  reason  of 
such  defect 

The  evidence  discloses  that^ipellanfs  duty 
under  his  empU^ment  was  to  remoTe,  by 
means  of  a  enm  and  a  dkaln  attached  there- 
to, the  lee  from  the  tank  where  It  was  frosen 
to  the  storage  room.  It  clearly  appears  that 
the  cihaln  so  used  was  an  old,  rusty,  and  de- 
fective one;  that  It  bad  brokoa  on  sereral  oc- 
casions prtor  to  the  aoeldent  whDe  ice  was 
being  r«noved  from  fh»  tank  to  the  dump; 
that  It  had  frequently  beoi  maided  appel- 
lant and  others  by  the  use  of  bay  baling  wire 
under  the  direction  of  appellee.  It  was  also 
shown  tiiat  there  was  some  defect  In  the  con- 
stmctlon  of  the  crane  reason  of  which  it 
would  suddenly  stop  when  being  operated. 
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Tbese  defects  were  bnown  to  both  appellee 
and  appellant;  but  there  Is  evidence  goln^ 
to  show  that,  while  appellant  knew  of  these 
defects,  be  did  not  know  of  and  appreciate 
the  ftict  that  It  was  dangerous  to  use  the  ap- 
pliances in  such  condition.  The  evidence  fur- 
ther jEdioved  that  these  cans  of  Ice  weighed 
300  pounds;  that  the  device  nsed  In  hoisting 
tbem  from  the  tank  to  the  dump  would  sua* 
tain  at  least  8,000  pounds;  that  b^  far  the 
greatest  strain  npra  the  chain  and  appliances 
so  used  was  at  tbe  very  time  the  Ice  was  be- 
ing lifted  out  of  tbe  taiik.  but,  after  clearing 
the  same,  then  the  pressure  was  only  that 
of  the  can  itself,  to  wit,  300  pounds;  and  ap- 
pellant testified  that  he  thought  that,  the 
chain  being  sufladently  strong  to  raise  the  Ice 
from  the  tank,  it  would  certainly  sustain  the 
weight  of  the  cans  after  that  time.  Tbe  in- 
jury was  occasioned  by  the  breaking  of  the 
chain  and  the  falling  of  tbe  Ice  therefr6m 
after  tbe  Ice  can  had  been  lifted  from  the 
tank  and  while  appellant  was  pushing  tbe 
same  towards  the  dump,  from  which  It  was 
to  be  transported  into  the  vault  It  is  true 
that  there  was  tratlmony  going  to  show  bis 
knowledge  of  the  danger  in  this  respect,  both 
from  circumstances  and  from  tbe  direct  state- 
ment of  the  witness  who  testified  tliat  he 
had  knowledge  of  the  danger  In  operating 
the  appliance  so  furnished  him  In  tbe  condi- 
tion that  It  then  was.  His  own  testimony, 
however,  negatived  his  knowledge  of  danger 
from  its  use  In  such  condition;  but  this.  In 
our  (pinion,  raised  an  issue  on  an  Important 
question,  which  it  was  the  duty  of  the  court 
to  submit  for  the  consideration  of  the  Jury. 

We  think  the  law  Is  well  settled  by  numer^ 
ous  decisions  that,  notwithstanding  a  party 
may  know  of  defective  machinery  or  appli- 
ances then  being  operated  by  him,  but  If  he 
did  not  know  of  the  danger  in  tbeir  use,  then, 
and  in  that  event,  he  would  not  be  precluded 
from  recorory.  It  Is  said  in  G.,  H.  &  S.  A. 
Railway  Ca  v.  Smith  et  al.,  24  Tex.  Civ.  App. 
130,  57  a  W.  1001,  that:  "When  a  servant 
enters  tbe  employment  of  the  master,  he  has 
tbe  right  to  rely  upon  tiie  assumption  that 
the  machinery,  tools,  and  appliances  with 
whldi  he  la  called  upon  to  work  are  reason- 
ably safe,  and  ttiat  the  business  is  conducted 
In  a  reasonably  safe  manner.  He  Is  not  re- 
qnired  to  use  ordinary  care  to  see  whether 
this  has  been  done.  Be  does  not  assume 
the  risk  arising  from  the  failure  of  tbe  mas- 
ter to  do  his  duty,  unleas  he  knows  of  tbe 
failure  and  attendant  rlaks,  or,  in  the  ordi- 
nary  dlsc^rge  o£  his  duty,  must  necessarily 
have  acquired  tbe  knowledge.**  Later,  in  tbe 
same  eaae,  the  court  says:  "It  has  been  re- 
peatedly'btfd  that  a  knowledge  of  the  defect 
doea  not  necessarily  carry  with  it  a  knowl- 
edge of  dangu,  and  Uiat  tlmefore,  if  tbe  «n> 
ployfi  bad  knowledge  of  the  defect,  or  was 
charged  with  the  knowledge  of  It  because  ob- 
vious, but  was  Ignorant  of  the  danger  inci- 


dent to  and  attending  the  defect,  he  Is  not 
precluded  from  recovering  damages  Incurred 
by  reason  of  such  defect"  This  proposition 
of  law. Is  well  supported  by  the  authorities 
cited  in  the  opinion,  as  well  as  the  follow- 
ing: Railway  v.  Smith,  24  Tex.  Civ.  App. 
127,  67  8.  W.  999;  Railway  v.  Hughes.  22  Tex. 
Glv.  App.  134,  54  S.  W.  264;  Railway  v. 
Lempe,  59  Tex.  20;  Hynson  v.  Railway,  lOT 
S.  W.  628;  Railway  v.  Crum,  35  Tex.  Civ. 
App.  609,  81  S.  W.  73 ;  Railway  v.  Hannig,  91 
Tex.  350,  43  S.  W.  508;  Railway  v.  Adams, 
114  S.  W.  454;  Cyc.  vol.  26,  p.  llOflj  et  seq. 

We  are  inclined  to  believe  that  the  evidence 
raised  an  issue  as  to  whether  or  not  appellant 
knew  of  and  appreciated  the  danger  Incident 
to  the  operation  of  tbe  appliance  under  the 
circumstances  existing  at  the  very  time  and 
place  where  tbe  accident  occurred;  and,  with- 
out Intimating  any  opinion  as  to  the  proba- 
tive force  thereof,  we  think  it  was  at  least 
sufficient  to  require  the  court  to  submit  tbe 
Issue  thus  raised,  by  appropriate  instruction, 
for  the  consideration  of  the  jury;  and,  falling 
BO  to  do,  there  was  error,  because  to  author- 
ize the  court  to  take  the  question  from  tbe 
Jury  the  evidence  must  be  of  such  a  character 
that  there  Is  no  room  for  ordinary  minds  to 
differ  as  to  tbe  conclusion  to  be  drawn  tbere- 
from.  See  Lee  v.  Railway,  89  Tex.  588,  36 
S.  W.  63;  Choate  v.  Railway,  90  Tex.  88,  36  S. 
W.  247,  37  S.  W.  310;  Bonn  v.  Railway,  82  S. 
W.  809.  In  the  last  case  cited  It  Is  beld, 
as  shown  by  the  syllabus,  that  "In  an  action 
for  Injuries  to  a  servant  by  the  negligence  of 
his  master  the  court  con  direct  a  verdict  only 
where  the  facts  are  sndi,  as  a  matter  of  law, 
that  no  recovery  can  be  had  under  any  view 
that  could  be  properly  taken  of  the  evidence." 

For  the  reasons  Indicated,  the  Judgment  of 
tbe  court  belov  Is  reversed,  and  tbe  cause  re- 
manded. 

Reversed  and  remanded. 


DBAN  et  aL  T.  rUBRH  et  aL 

(Goort  of  Civil  Appeals  of  Texas.    Jan.  18. 
1910.) 

1.  TsEBPUS  to  Tbt  TrPLa  (%  35*)— PLBADiira 

— PBOOV. 

Tbougb  In  trespass  to  try  title  the  contro- 
versy on  the  trial  was,  in  tbe  main,  one  merely 
as  to  the  boundary  lines  between  parta  of  a 
survey,  owned,  respectively,  by  plaintiff  and  de- 
fendant, the  effect  of  defendant's  plea  of  not 
guilty  was  to  require  plaintiff  to  prove  that  he 
bad  title  to  the  land  he  sought  to  recover. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title.  Cent  Dig.  i  50;  Dec.  Dig.  i  55.*] 

2.  BVIDBNCK  (I  372*)  —  DOOUHBHTABT  EVI- 
DENCE—W  ILLS. 

Sayles'  Ann.  Gy.  St  1897,  art  2312.  as 
amended  by  Act  April  23,  1907  (Gen.  Laws 
1907,  p.  308,  c.  165)  providing  that  every  In- 
strument permitted  or  required  by  law  to  be  re- 
corded, and  which  has  been  so  recorded,  after 
being  proved  or  adfnowledged  as  provided  by 
law  at  the  time  of  its  registration,  or  every  in- 
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Btrament  which  has  been  actnally  recorded  for 
10  yean,  In  the  book  nied  for  recording  o(  mch 
Imtramuita,  whether  proved  and  acknowledged 
Id  such  manner  or  not,  shall  be  admitted  in  evi- 
dence, without  the  necessity  of  proving  Its  exe- 
cution, etc.,  did  not  aathoriae  the  admission  of 
a  will  EB  evidence,  in  the  absence  of  a  Judgment 
probating  It. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec  Dig.  i  872.*] 

8.  WIEXS  ^  421*)— GOLLATXBAL  ATTACK. 

The  verity  of  &  duly  probated  will  may 
not  be  attached  in  a  collateral  proceeding. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent. 
Dig.  SI  eoi-810;  Dee.  Dig.  |  421.*] 

4.  BZB0UT0B8  AUD  ADUINISTBATOaS  (S  138*)— 

Sale  of  LAitD— Authobitt. 

Where  a  testator  desired  that  the  connty 
court  assume  no  other  control  over  his  estate 
tb^  to  probate  hie  will  and  record  an  inven- 
tory of  the  property,  and  expressly  exempted 
the  executors  from  giving  bonds,  and  authorized 
them  to  sell  at  their  discretion  any  of  tests- 
tor's  land,  the  executors  might  sell  without  qual- 
ifying as  such  by  giving  bonds,  and  without  be- 
ing directed  by  the  probate  court  to  sell. 

[Ed.  Note.— For  other  cases,  see  Executors 
And  Administrators,  Cent  IHg.  U  660-573; 
Dec.  Dig.  f  188.*] 

&  EXECUTOBS  AITD  ADMINISTBATOBS  d  124*)— 

Sale  or  Land— Stattjtobt  Pbovisions. 
Under  the  express  provisions  of  Sayles* 
Ann.  Civ.  St.  1897,  art.  1990,  a  less  number 
than  all  of  the  executors  who  have  qualified  can- 
not by  deed  convey  title  to  testator  s  land. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  Administrators,  CenL  Dig.  H  490-507; 
De&  Dig.  I  124.*] 

Advebsi  Possession  Q  116*)— STATtJTE  or 

LnciTATIOHS— iNSTBUCnONS. 

Where  plaintiff  and  those  under  whom  he 
Acquires  title,  during  the  6  years  necessary  to 
toll  the  statute,  pay  all  taxes  diargeable  against 
the  land,  ao  instrqetion  that  under  mch  statute 
It  is  not  necessary  to  show  that  all  taxes  during 
■said  time  were  paid  by  the  party  claiming  by  ad- 
verse possession  was  inaccurate  and  misleaiding. 

[Ed.  Note.— For  other  cases,  see  Adverse  Po*- 
«es8ioii,  Dec.  Dig.  f  116.*J 

Appeal  from  District  Court,  Harrison  Coim> 
■ty;  W.  C.  Buford,  Judge. 

Action  by  John  W.  Forrh  and  others 
against  E.  W.  Dean  and  others.  From  the 
Judgment  said  Dean  and  another  appeal. 
Beversed  and  remanded  for  new  trial. 

The  salt  was  tqr  appellee  Fnrrii  against 
appellants  Dean  and  wife  and  appellees  M. 
J.  Whelan  and  the  Missouri,  Kansas  &  T«cas 
Ballway  Company,  to  try  tbe  title  to  SO  acres 
■of  the  J.  W.  Croft  survey  in  Harrison  county, 
and  for  damages  all^^  to  have  been  caused 
to  Bra>dlee  by  appellants  catting  timber  grow- 
ing therenpon.  The  petition  was  in  the  form 
■ordinarily  followed  in  sack  actions,  but  In 
addition  to  the  usnal  alli^tltns  averred  title 
to  be  In  appellee  by  Tirtne  of  tbe  6  and  the  10 
j-ear  statute  of  limitations.  Appellants  an- 
ewered  by  a  plea  of  not  guilty,  and  set  up  ti- 
tle in  themselTes  to  the  land  under  said  5 
And  10  year  Statate  of  limitations.  Appellee 
\\'belan  answered  by  a  general  denial,  a  dis- 


claimer of  any  Interest  In  the  land,  and  spe- 
claUy  that  under  a  purdiase  thereof  from  ap- 
p^lants  he  had  cut  timber  on  the  land  of  the 
value  of  128.62.  which  he  tendered  in  court 
for  such  disposition  as  the  court  jnl^t  make 
of  same.  Tbe  railway  conquuiy  answered  by 
a  plea  of  not  gnllty,  and  adopted  as  Its  own 
the  all^atlons  in  the  answer  of  apiwUee 
Whelan.  The  verdict  of  tbe  Jury  was  in  fa- 
vor of  appellee  Furrh,  and  against  appellees 
Whelan  and  tbe  railway  company  for  the 
sum  of  f  13.12  as  the  value  of  timber  cut  by 
them  on  the  land.  On  this  verdict  the  court 
rendered  a  Judgmmt  in  favor  of  Fnrrb 
against  Dean  and  wife  for  the  land  In  con- 
troversy, and  in  favor  of  Furrh  against 
Dean  and  his  wife,  Whelan,  and  tbe  railway 
company,  for  tbe  sam  of  f  18.12  as  tbe  value 
of  the  timber  cut,  and  for  costs.  Dean  and 
wife  alone  aiqieaL 

F.  H.  Praidngast.  for  appellants.  Beard 
&  Davidson,  for  appelleea. 

WILLSON,  C.  J.  (after  stating  the  facts  aa 
above).  While  it  seems  from  the  record  tbe 
controversy  on  the  trial  in  tbe  main  was  one 
merely  as  to  the  boundary  lines  between  parts 
of  the  Croft  survey  owned,  respectively,  by 
Furrh  and  the  Deans,  the  effect  of  pleaa  of 
not  guilty  interposed  by  defendants  In  the 
suit  was  to  require  the  plaintiff  (Furrb)  to 
prove  that  he  bad  title  to  the  land  he  sought 
to  recover.  Gaffney  v.  Clark,  U8  S.  W.  606. 
As  links  In  bis  chain  of  title  be  offered,  and 
the  court  over  appellants'  objection  admitted 
as  evidence  (1)  the  will  of  H.  M.  Hood,  Sr., 
dated  April  10,  lS6i,  naming  his  wife,  Mary 
H.  Hood,  and  A.  B.  Stone  and  T.  C  Hood  as 
executors,  and  empowering  tbem  at  their  dis- 
cretion to  sell  any  of  the  testator's  real  estate 
in  Harrison  county ;  and  (2)  a  deed  dated 
December  26,  1865,  from  Mary  Hood  and  T. 
C  Hood,  as  executors  of  said  wlU,  to  F.  M. 
Heame,  which  Furrh  contended  conveyed  the 
land  In  controversy.  Tlie  objection  urged  to 
the  admission  of  the  will  as  evidence  was 
that  It  did  not  appear  ever  to  have  been  pro- 
bated as  was  required  by  law.  The  decree. 
If  one  was  made,  establishing  the  will  and 
admitting  it  to  probate,  was  not  offered  as 
evidence.  Tbe  rule  seems  to  be  that  '^without 
the  probate,  tbe  will  itself  as  a  title  to  prop- 
erty •  •  •  cannot  be  received  as  evi- 
dence." Abbott's  Trial  Ev.  S  59,  p.  139; 
Ochoa  V.  Mlllw,  69  Tex.  461.  Appellants  con- 
tend, however,  tbat  without  the  probate  tbe 
will  was  admissible  under  tbe  provisions  of 
article  2812,  Sayles'  Ann.  Civ.  St  1887.  an 
amraded  by  tbe  act  aj^troved  April  23,  lOOT 
(Gen.  Laws,  p.  908,  c.  163)*  ^  w  amended, 
said  article  declares  tliat  ''every  instmmait 
of  writing  wbldi  Is  permitted  or  required  by 
law  to  be  recorded  In  the  trfDce  of  tbe  clerk  of 
the  connty  court,  and  which  has  been,  or  here- 
after may  be  so  recorded,  after  being  proved 
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«r  Bcknowlcidged  In  tbe  rnaimar  prorldecl  hj 
the  laws  of  tbla  state  In  torce  at  th»  time 
at  Ua  regtstratioii,  or  at  the  ttme  It  was  proT- 
«d  or  adinowledged,  or  every  InstntmeDt 
wtaidi  has  been  or  hereaftw  may  be  actaally 
recorded  tor  a  prated  of  ten  years  In  the  book 
used  by  said  tiett  for  the  recording  of  sndi 
Instmments,  whetiier  proved  or  acknowl- 
edged in  snCb  manner  or  not;  shall  be  admit- 
ted as  evidence  In  any  suit  In  Ihls  state  wlUi- 
ont  the  necessity  of  provhig  its  execution; 
provided  no  daim  adverse  or  inconsistent  to 
the  one  evidenced  by  suiih  instrument  shall 
have  been  assrated  during  that  ten  years; 
provided,  that  Qie  party  to  ^ve  audi  instm- 
meat  in  evidence  shall  file  the  same  among 
the  papras  of  the  suit  In  vriilch  he  pn^^oses 
to  ose  It,  at  least  three  days  b^ore  the  com- 
mencemoit  of  the  trial  of  such  suit,  and  e^vb 
notice  of  snch  filing  to  the  opposite  party  or 
his  attonioy  of  record :  and  unless  such  oppo- 
site party,  or  some  other  person  for  him, 
shall,  within  three  days  before  the  trial  of 
the  cause,  file  an  affidavit  stetlng  that  be  be- 
lieves sndi  Instrumoit  of  writing  to  be  forg- 
ed. And  whatever  any  party  to  a  suit  shall 
file  among  the  papers  of  the  cause  an  affida- 
vit stating  that  any  Instmment  of  writing, 
recorded  as  aforesaid,  has  been  lost,  or  that 
he  cannot  procure  the  original,  a  certlfled 
copy  of  the  record  of  any  such  instrument 
shall  be  admitted  in  evidence  In  like  manner 
as  the  original  could  be,"  etc. 

We  do  not  tiUnk  the  etTect  of  the  stetute 
quoted  was  to  wader  admissibly  as  a  muni- 
ment of  appellee  Fnrrh'a  title,  a  certlfled 
copy  from  the  probate  records  In  the  office  of 
the  county  derk  of  Hood's  will.  The  pur- 
pose of  the  Lt^slatnre  in  amending  article 
2312  as  indicated  appears  to  have  been,  as 
recited  In  the  anerweacy  clause  of  the  amend- 
atory act,  "to  relieve  persons  whose  titles 
to  their  lands  have  been  douded  by  Insuffl- 
doit  acknowledgments  and  prooft  taken  and 
made  by  Ignonnt  and  Ineompetmt  oSHcan." 
Evidently  the  Legislature  had  in  mind  sndi 
InstrumoitB  as  deeds,  bonds  for  title,  mort* 
gagee,  eta,  the  execution  of  which  conld  be 
proved  btfore  notaries,  court  derks,  and  oth- 
er officers,  who  could  not  be  assumed  always 
to  be  familiar  vritta  the  requirements  of  the 
law  In  regard  to  the  proof  of  sndi  instru- 
ments, and  whose  official  acto  were  evidenced 
by  th^  certificates  indorsed  upon  or  attach- 
ed to  the  Instrumraits,  and  did  not  have  in 
mind  such  an  instrument  as  a  will,  the  ex- 
ecution of  whldi  could  be  proved  only  in  an 
open  conrt  before  an  officer  who,  it  could  be 
assumed,  was  familiar  with  the  requlremmts 
of  the  law,  and  whose  act  was  required  to  be 
evidenced  &n  order  or  Jndgmoit  entered 
of  record.  The  provisions  of  flie  artlde  as 
amended  fnmidi  further  evidence  that  it  Is 
not  applicable  to  a  will,  or  copy  of  a  will, 
offered  as  evldracew  Fot  instance,  to  dls- 
p«ise  with  proof  of  the  execution  of  the  In- 
struments referred  to  in  tfae  statnte,  the  par- 
ty who  wishes  to  use  same  must  have  filed 
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it  "among  the  papers  of  the  suit  In  whldi  he 
proposes  to  use  if*  Such  a  requirement  indi- 
cates that  the  Legislature  had  In  mind  an 
instniment  over  irtiich  the  party  desiring  to 
use  It  ml^t  have  a  rli^t  of  posseurion  and 
controL  An  to  a  will  filed  for  probate  he 
could  have  no  such  right,  for  the  law  re- 
quires that  It  shall,  after  It  has  bem  so  filed, 
remain  in  Oie  <^ce  of  the  county  dwk. 
Sayles'  Ann.  Civ.  St  1897,  arts.  1885,  6851. 
Afpiin,  the  stetote  movldes  that  by  filing  an 
affidavit  that  an  Instrument  it  refers  to  was 
forged  the  party  contesting  Ite  admbwlon  as 
evidmoe  may  put  ttie  otlier  par^  on  proof  of 
Ite  ezecntlon.  If  a  will  has  been  duly  pro- 
bated, such  an  affidavit  would  not  require  a 
party  deslilng  to  use  It  as  evidence  to  offer 
other  evidence  of  Its  execution.  An  attack 
of  that  character  on  a  will  duly  probated 
could  be  made  only  by  a  snlt  brought  for  the 
purpose.  Ite  verl^  could  not  be  attecked  In 
a  collateral  proceeding.  Halbert  v.  De  Body 
28S.  W.  .5&  UntU  it  has  been  duly  probated 
it  la  not  admissible  as  evidence  of  title  (Ryan 
V.  By.  Co.,  64  Tex.  239;  Sayles'  Ann.  Clr. 
St  1S97,  art.  5352),  end  therefore  It  conld 
not  be  rendered  admissible,  as  a  deed  could 
be,  when  attacked  as  a  forgery,  by  proof  col- 
laterally that  It  was  duly  executed.  Again, 
by  the  terms  of  the  statute,  a  copy  of  a  deel 
is  not  admissible  as  evidence  without  proof 
of  Its  execntlon,  In  the  absence  ot  an  afflda* 
vlt  by  the  party  offering  the  copy  that  the 
original  has  been  lost  or  cannot  be  procured 
by  him,  whereas  a  copy  of  a  will  and  Its  pro- 
bate duly  certlfled  Is  admissible  in  the  ab- 
sence of  such  an  affidavit  Sayles*  Ann.  Civ. 
St  1897,  art  6352.  For  the  reasons  suggest- 
ed, we  tblnk  the  court  erred  In  holding  that 
the  statute  referred  to  authorized  blm  to 
admit  the  will  as  evidence  in  the  absence  of 
the  Judgment  probating  It 

The  admission  as  evidence  of  the  deed  from 
the  executors  to  Hearne  was  objected  to,  on 
the  ground  that  It  did  not  appear  that  they 
had  authority  to  convey  the  testator's  title  to 
the  land.  Redtals  In  the  will  declared  It  to  be 
the  testator's  desire  that  the  county  court  take 
no  other  action,  and  assume  no  other  control 
over  his  estate,  than  to  probate  his  said  will 
and  record  an  inventory  of  the  property  be- 
longtog  to  his  estete.  By  the  terms  of  the  will 
the  executors  were  exanpted  from  giving 
bonds  as  sudi.  They  were  expressly  author- 
ised to  sell  at  their  discretion  any  of  the  tes- 
tetOT'B  lands  situated  in  Harrison  county. 
Bach  of  them  qualified  by  taking  the  oath 
prescribed  by  law  for  executors.  Such  being 
the  fftcte  as  shown  by  the  record,  we  over- 
ruled appellante'  contention  that  the  will  was 
not  an  Indqmident  oaa,  and  therefore  that 
the  execntors  must  have  qualified  as  such  by 
giving  bonds,  and  have  been  directed  by  the 
probate  conrt  to  do  so,  before  they  could  sdl 
land  in  Harrison  county  bdonglng  to  the  tes- 
tator. Giddings  V.  Butler,  47  Tex.  510. 

But  appeUante'  further  contention  ttiat;  It 
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appearing  that  each  of  the  executors  had 
qualified  as  such,  the  title  of  the  Hood  es- 
tate did  not  pass  by  the  deed  of  two  only  of 
them  must  be  sustained.  That  a  leas  num- 
ber than  all  of  the  executors  who  have  quali- 
fied cannot  by  th^r  deed  convey  the  title  of 
their  testator  to  land  seems  to  be  the  rule. 
Snyles'  Ann.  Civ.  St  1897,  art  1990;  Hart 
r.  Rust  46  Tex.  656;  House  t.  Kendall.  55 
Tex.  43;  Wright  v.  Dunn,  73  Tex.  295,  11 
S.  W.  830;  Eskridge  t.  Fattenon,  78  Tex. 
419,  14  S.  W.  1000. 

The  instructions  of  the  court  submitting 
as  an  Issue  for  th'e  jury  a  question  as  to  ap- 
pellee Purrh's  title  to  the  land  by  virtue  of 
the  5-year  statute  of  limitations,  are  complain- 
ed of  on  the  ground  that  the  evidence  did  not 
raise  such  an  Issue,  and  on  the  further  ground 
that  If  it  did,  the  Instructions  were  errone- 
ous. The  C(Hitentiou  must  be  sustained  on 
each  of  the  grounds  stated.  There  was  no 
evidence  tending  to  show  that  appellee  Furrh 
had  paid  taxes  on  the  land  as  required  by 
said  statute.  The  charge  of  the  court,  in  so 
far  as  it  Instructed  the  Jury  that  "under  the 
6-year  statute  of  limitations  it  Is  not  neces- 
sary to  show  that  all  taxes  during  said  time 
were  paid  by  the  party  claiming  under  the 
plea,"  obviously  was  an  inaccurate  and  mis- 
leading statement  of  the  law.  Doubtless  the 
court  meant  to  tell  the  Jury  that  it  would  be 
a  sufficient  compliance  with  the  requlremrait 
of  the  statute  If  It  appeared  from  the  evi- 
dence that  Furrh  and  those  whose  title  be 
had  acquired,  during  the  5  years  necessary 
to  toll  the  statute,  bad  paid  all  taxes  charge- 
able against  the  land. 

Complaint  Is  made  of  the  following  portion 
of  the  court's  charge:  "If  plaintiff  bought  the 
land  by  field  notes  showing  metes  and  bounds, 
and  was  In  actual  possession  of  the  land,  oc- 
cupying the  parts  under  the  Hood  Inclosure, 
the  law  would  extend  his  possession  to  the 
boundaries  of  his  deed,  but  if  you  find  that 
at  said  time  the  land  on  the  Croft  survey,  ex- 
cept that  in  the  Hood  inclosure,  was  In  ac- 
tual possession  of  the  defendants,  Inclosed  by 
a  fence  and  claimed  by  them,  then  plaintiff 
could  not  recover  the  same  under  the  stat- 
ute of  limitations."  The  part  of  the  Croft 
survey  claimed  by  appellants  consisted  of 
400  acres  described  as  In  the  shape  of  an 
"L."  and  not  described  by  metes  and  bounds. 
On  the  ground  urged  by  appellants,  to  wit, 
that  it  appeared  without  dispute  that  they 
were  In  actual  possession  of  a  part  of  the 
land  claimed  by  them,  we  do  not  thinlc  the 
portion  of  the  charge  above  quoted  is  objec- 
tionable. But  we  are  unable  to  see  its  ap- 
plicability to  any  feature  of  the  case  made 
by  the  evidence.  The  land  owned  by  appel- 
lee Furrh,  the  plaintiff  below,  was  conveyed 
to  him  by  deeds  made  In  July,  1905.  He 
commenced  his  suit  by  a  petition  filed  Sep- 
tember 25,  1905.  It  would  seem  that  a  ques- 
tion as  to  his  right  to  claim  to  the  boundaries 


of  his  deed  by  limitation  did  not  arise  by 
virtue  of  his  actual  occupancy  during  a  p«l- 
od  of  two  montbs  ot  a  part  of  tha  land  It 
described. 

The  eighth  and  eleventh  assignments  are 
overruled.  The  otfaos  in  effect  have  been 
disposed  of  by  what  has  been  said. 

For  the  errors  Indicated,  the  Judgmoit  Is 
reversed,  and  the  cause  is  rananded  fbr  a 
new  trial. 


HlSSOmU,       &  T.  RT.  CO.  OF  TEXAS  T. 
GILBERT  et  al. 

(Court  of  dvll  Appeals  of  Texas.    Jan.  12, 

1910.) 

1.  TBIAL    (I   252*)— IlTSTBUCmOHS— GONTOBM- 

irr  TO  Evinsiw. 

In  an  action  for  flowage  alleged  to  have 
been  caused  by  the  embankment  of  defendant's 
railroad,  it  was  proper  to  refuse  to  charge  that 
if  the  plaintiffs'^  crops  were  damaged  by  the 
acts  of  plaintiffs  in  cansing  embankments  to  be 
formed  at  the  turn-rows  and  not  from  any  act 
or  want  of  care  of  defendant  the  jary  shoold 
find  for  defendant,  where  there  was  no  evidence 
of  any  embankment  at  the  turn-rows,  bat  only 
a  slight  rise  in  the  ground  on  defendant's  right 
of  way  along  the  edge  of  piaintilb'  field  caoaed 
by  the  growUi  and  decay  of  grass  and  weeds. 

[Ed.  Note.— For  other  eases,  see  'SrM,  OenL 
Dig.  H  001,  002;  Dee.  XMgTT  252.*] 

2.  Teial  {|  260*)— Ihbtbuctions— Requist— 
Maitebs  Covbbed  bt  Chabob  Given. 

In  an  action  for  flowage  of  plaintiffs'  land 
daring  certain  seasons  for  two  different  years, 
where  there  was  no  evidence  that  the  rainfall 
was  unusual  except  in  the  second  year,  and  the 
court  cbaned  that,  If  the  damage  for  that  year 
was  caased  by  an  nnusual  rainfall,  such  as 
could  not  have  been  foreseen  and  provided 
against  by  the  use  of  ordinary  care  by  the  de- 
fendant, tliea  the  damages  caused  by  this  un- 
usual rainfall  should  be  deducted  from  mas  dam- 
ages dne  from  defendant's  n^Iigence,  it  was 
proper  to  refuse  as  already  covered,  a  charge 
that,  if  the  damage  was  caused  by  extraordinary 
rainfall  which  could  not  have  been  zeasiuiably 
anticipated  and  provided  against,  the  verdict 
should  be  for  defendant 

[Ed.  Note.~-For  other  cases,  see  Trial,  Oeiit. 
Dig.  is  656,  657:  Dea  Dig.  t  260.*] 

8.  DAICAQBS  ({  112*)— MSASUXE  OF  DAHAeBB— 

InjVBiES  TO  Gbowino  Gbops. 

In  an  action  for  Injuries  to  growing  crops;, 
the  measure  of  damages  was  properly  stated  as 
the  difference  between  the  reasonable  market 
value  of  the  crops  that  would  have  been  raised 
but  for  tbe  injury,  less  the  reasonable  value  of 
additional  work  or  expense  that  would  hare 
been  necessaiT  in  raising  such  additional  amount 
of  crops,  and  the  reasonable  maifcet  value,  at 
the  time  of  their  maturity,  of  the  crops  actually 
raised. 

[Ed.  Note.— For  other  casea,  see  Damages, 
Cent  Dig.  SI  2S1-283:  DecTDig.  S  112.*} 

Appeal  from  WilllamsmL  County  Court; 
T.  J.  Lawbon,  Judge. 

Action  by  J.  J.  Gilbert  and  another  against 
the  Missouri,  Kansas  &  Texas  Railway  Com- 
pany of  Texas.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.  Affirmed. 

Spell  &  NldcelB,  for  appellant  J.  V.  Mor- 
ris, for  appellees. 
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RICE,  J.  Tbis  was  an  action  to  recover 
damages,  brought  by  aj^ellees  against  appel- 
lant on  account:  First,  of  Injuries  to  tbelr 
growing  croiw  resulting  from  overflows,  al- 
leged to  have  been  caused  by  failure  on  the 
part  of  appellant  to  provide  sufficient  cul- 
verts and  sluiceways  to  carry  off  the  surface 
water  falling  upon  a  certain  tract  of  land  ad- 
joining the  right  of  way,  belonging  to  appel- 
lee Oilbert,  wblcb  was  being  cultivated  on 
shares  for  the  years  1906  and  1907  by  Ck)ker, 
a  tenant  of  Gilbert;  and,  second,  to  recover 
for  damages  caused  by  fire  to  a  certain  por- 
tion of  the  crop  grown  on  said  premises  dur- 
ing the  year  1907,  which  it  Is  allied  was 
allowed  to  escape  from  a  passing  train  of 
appellant,  it  being  alleged  that  combustible 
material  was  allowed  to  accumulate  on  Its 
right  of  way. 

Appellant,  after  a  general  demurrer  and 
general  denial,  specially  alleged  that  the  land 
in  question  was  low  and  seepy;  that  the  In- 
juries resulted  on  account  thereof,  and  not 
from  any  act  on  its  part;  and,  further,  that 
the  injury,  If  any,  was  caused  by  the  action 
of  plaintiffs  in  erecting  an  embanlcment  along 
the  east  boundary  of  said  tract  of  land  and 
near  to  and  parallel  with  the  right  of  way 
fence  of  appellant,  8  or  10  Inches  in  height, 
and  In  throwing  up  tnm-rows  through  said 
tract  of  land,  which  embankment  and  turn- 
rows  Interfered  with  the  flow  of  the  surface 
water  thereovn,  and  prevented  the  same 
from  going  upon  the  right  of  way  of  the  de- 
fendant, and  from  b^g  carried  fjtCi  and  far- 
ther alleged  that  the  sluices  and  culverts 
along  the  right  of  way  of  its  railway  were 
Bufflclent  to  carry  off  all  surface  watn  fall- 
ing upon  or  comli^  upon  the  right  of  way, 
exc^t  that  due  to  unusual  and  unprecedent- 
ed floods  and  rains;  and  that  the  Injury  suf- 
fered by  plaintiffs,  If  any,  was  doe  to  such 
anasnal  and  uninwedented  floods.  And  de- 
nied that  it  bad  allowed  combustible  or  In- 
flammable material  to  accumulate  upon  Its 
right  of  way,  and  alleged  that  its  engines 
were  all  eaitin[>ed  with  vmper  appliances  for 
ttae  prereoitlon  of  the  escf^  and  spread  of 
flre,  and  that  ttae  same  were  In  good  order 
and  condition  and  properly  operated,  niere 
was  a  Jnry  trial  and  verdict  and  Judgmmt 
for  at^teUees,  from  which  tbls  appeal  is 
prosecnted. 

Appellee  Gilbert;  as  shown  tbe  i«oof, 
owned  a  tract  of  62  acres  of  land  fronting 
lAOO  Tsras  on  ttie  west  side  of  the  right  of 
way  of  appellant  (whose  road  ran  about 
north  and  south  at  this  point),  through  which. 
In  a  southeasterly  direction,  ran  two  de* 
presslona,  Into  which  the  water  falling  upon 
UilB  tract  KoA  other  tracts  northwest  of  it 
flowed  prior  to  the  construction  of  the  rail- 
road Into  Donahue  creek,  and  were  sufficient 
for  the  ample  drainage  of  said  land.  The 
railway  company  threw  np  a  dump  and  em- 
bankmoit  eitendlng  along  tbe  west  side  of 
the  land  across  these  depressions,  with  but 
one  alniceway,  which  the  eridmce  shows 


was  not  sofficlmt  in  times  of  ordinary  rains 
to  drain  the  land,  whereby  the  water  was 
caught  against  said  dump  or  embankment  of 
the  railway  and  was  caused  to  back  up  and 
stand  over  the  lands  of  ai^elleee,  from  which 
the  croi»  planted  thereon  In  the  years  1900 
and  1907  were  damaged. 

There  is  evidence  to  tbe  effect  that  fire 
escaping  from  tbe  raglnes  of  appellant  on 
June  7,  1907,  destroyed  certain  grain  and 
grass  which  had  been  mowed  on  the  land  of 
appellees  near  tbe  right  of  way,  and  that  the 
Are  was  first  seen  burning  on  the  right  of 
way.  So  that  the  evidence,  in  our  judgment, 
was  sufficient  to  sustain  the  verdict  as  to 
both  Issues.  But  appellant  contends  iij  its 
first  assignment  that  tbe  court  erred  in  refus- 
ing to  give  Its  special  charge  No.  2  to  tbe 
jury,  to  the^ect  that  if  they  believed  that 
the  plaintiffs'  crops  were  damaged,  as  alleg- 
ed, during  the  years  1906  and  1907,  but  that 
such  damage  was  due  to  tbe  acts  of  plaintiffs 
In  causing  levees  or  embankments  to  be 
formed  at  tbe  turn-rows  in  plaintiffs'  fleld 
or  along  a  string  of  fence  on  the  east  side 
of  plaintiffs'  fleld,  and  not  from  any  act  of 
the  defendant  or  want  of  care  on  its  part 
In  the  matter  of  constructing  sluices  and  cul- 
verts, then  they  would  find  for  the  'defend- 
ant, unless  they  found  for  plaintiffs  on  some 
other  issue  of  negligence  raised  by  tbe  plead- 
ings. We  have  carefully  examined  the  record 
In  this  case  and  failed  to  find  any  evidence 
which  would  warrant  this  charge.  It  Is  true 
that  there  Is  evidence  to  tbe  effect  that  the 
ground  was  some  four  to  eight  lucGte  high- 
er immediately  under  and  along  the  right  of 
way  fence  of  appellant,  and  that  this  had 
the  effect  to  stop  the  water  and  prevent  it 
from  running  upon  the  right  of  way  until  It 
rose  above  this  slight  elevation;  bnt  there 
is  absolutely  no  evldmce  showliig,  or  tend- 
ing to  show,  that  this  condition  was  brought 
about  by  the  plalntiflB;  but,  on  the  contrary, 
there  Is  proof  to  the  effect  that  along  the 
teance  the  ground  Is  nsnally  higher,  by  reason 
of  tbe  fact  that  weeds  and  grass  w&k  allow- 
ed to  grow  there,  which,  in  time,  raises  tbe 
land.  And  this  condition,  if  any  Inference  is 
to  be  drawn  at  all  from  the  facts  In  evi- 
dence, would  be  doe,  in  our  judgment,  to  tbe  . 
acta  of  defendant  in  allowing  grass  and 
weeds  to  grow  upon  the  right  of  way.  Be- 
sides, it  was  on  tte  land  of  the  conq)any, 
over  which  plaintiffs  had  no  control,  and  for 
which  they  were  In  no  way  responsible.  We 
therefore  think  that  the  chai^  was  properly 
refused. 

Appellant  likewise  complains  of  the  re- 
fusal of  the  court  to  give  its  special  charges 
Nob.  8  and  18,  to  the  effect  that  If  the  dam- 
ages complained  of  by  plalntUte  were  caused 
by  an  extraordinary  and  unprecedented  rain- 
fall, which  could  not  have  been  reasonably 
anticipated  and  i»ovided  against,  then  to 
find  for  the  defendant  The  evldoice  did 
not  show  any  unusual  or  extraordinary  rain- 
fall In  1006.  There  was,  Uoverer,  some  evl- 
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dence  wblch  tended  to  support  QiIb  i^k  of 
the  case  occnrring  in  1007,  bat  these  request- 
ed charges  did  not  limit  the  Jury  In  their  In- 
quiry In  this  respect  to  that  partlcalar  year, 
and  for  this  reason  may  liave  been  properly 
refused.  But,  be  this  as  it  may,  the  court 
did,  at  the  request  of  appfdiant,  ^ve  special 
charge  No.  14,  to  the  effect  that  if  plaintiffs' 
damage.  If  any,  for  the  1007,  was  caus- 
ed by  extraordinary  and  unusual  rainfall, 
such  as  could  not  have  been  foreseen  and 
provided  against  by  the  use  of  ordinary  care 
on  the  part  of  the  contpany,  then  they  would 
deduct  the  damages  caused  by  such  unusual 
and  unprecedented  rainfall.  If  tbere  was  such, 
for  said  year,  from  any  damages  that  they 
mi^t  And  from  the  evidence  plaintiffs  suf- 
fered by  reason  of  the  negligence  of  tiie  de- 
fendant, as  set  f(«tfa  in  the  oth»  Issues  of 
n^Iigence  In  their  pleading.  We  think  this 
charge  was  sufficient  and  amply  submitted 
the  defense  as  to  this  phase  of  the  case,  and 
we  therefore  overrule  this  assignment. 

The  court  gave  the  following  charge  as  to 
the  measure  of  damages:  "If,  under  fbe  fore- 
going Instructions,  you  find  for  the  plalntU^ 
you  will  assess  the  damages,  if  any,  as  fol- 
lows: You  will  first  ascertain  the  reasonable 
market  value,  if  any,  at  Bartlett,  Tex.;  at 
the  time  of  their  maturity  of  the  crops  of 
millet,  oats,  com,  and  cotton,  that  plaintiffs 
would  have  made  on  the  premises  in  ques- 
tion during  the  yean  1006  and  1007,  re- 
spectively, if  defendant  had  provided  the 
necessary  sluices,  culverts,  or  ditches  on  Its 
right  of  way,  if  you  find  ftiey  were  not  so 
provided.  From  this  amount  you  will  deduct 
the  reasonable  market  value  at  Bartlett. 
Tex.,  at  the  time  of  th^r  maturity  of  the 
crops  of  millet,  oats,  com.  and  cotton  actual- 
ly raised  by  the  plalntlffii  on  the  premises  in 
qu^lon  daring  the  years  1906  and  1907,  re- 
spectively. From  the  balance,  If  any  there 
be,  you  will  further  deduct  the  reasonable 
value  of  additional  work  or  expense,  U  any, 
that  plaintiffs  would  have  performed  In 
cultivating,  gathering,  preparing  for  market, 
and  marketing  the  additional  amounts  of  said 
oats,  millet,  com,  and  cotton.  If  any,  that 
would  have  been  raised  during  said  years, 
but  for  defendant's  falling  to  construct  the 
necessary  sluices,  culverts,  or  ditches,  If  yon 
find  defendant  did  so  fall  to  construct  them, 
and,  after  making  said  deductions,  the  bal- 
ance so  found  by  you,  If  any,  you  will  assess 
as  plaintiffs*  damages,  If  yon  find  they  are 
entitled  to  damages." 

The  above  charge  Is  assailed  by  appellant 
on  the  ground,  as  It  contends,  that  the  meas- 
ure of  damages  to  the  crops  of  plaintiffs  In 
this  case  was  the  value  of  said  crops  imme- 
diately before  the  Infliction  of  the  Injury  and 
their  value  immediately  after  the  Infliction  of 
the  Injury,  without  reference  to  the  real  val- 
ue of  the  crops  at  any  other  period.  The 
evidence  shows  tbat  the  injury  complained 


of  was  to  the  growing  crops;  and  ttie  diarge, 
in  our  judgmmt,  conforms  to  tJie  snggestlon 
made  by  Chief  Justioe  Qalnes  in  tlie  ease  of 
International  &  Great  Noxthem  Ballroad  Co. 
V.  Pape,  78  Tex.  601,  11  &  W.  526,  In  which 
it  is  said,  as  shown  1^^  tbe  syllabus:  "It 
seems  tliat  the  most  satlshctory  means  of  ar- 
riving at  tbe  value  at  a  growing  crop  is  to 
prove  its  probshle  yidd  under  prop«  cultiva- 
tion, the  value  of  such  yl«id  when  matured 
and  ready  for  sale,  and  also  the  expense  of 
such  cultivation,  as  w^  as  the  cost  of  its 
proration  and  tranqmrtation  to  maAet. 
The  difference  betwerai  the  value  of  tbe  prob- 
able crop  in  the  market  and  the  e^ense  of 
nuitnrlng,  preparing,  and  placing  It  there  will, 
in  most  cases,  give  the  valne  of  the  growing 
crop."  There  was  sufficient  predicate  In  the 
proof  In  this  case  to  warrant,  in  oar  Judg- 
ment, the  giving  of  tbe  char^  complained  of. 
We  therefore  overrule  tUB  assignment. 

Finding  no  error  In  the  proceedings  of  the 
court  below,  tbe  Judgment  Is  in  all  things  af- 
firmed. 

Afflrmedt 


FLOBBNOB  et  aL  v.  CHOICE  et  al. 

(Court  ol  Civil  Appeals  of  Texas.   Jan.  6,  1910.) 

APFXAE.  AVD  IEBBOB  (I  70*)— 'JUDOlCEtlT  Af- 
PXAUBLB—FlITAX.  JUDOHENT. 

Where  the  issues  were  whether  jdalndff  had 

a  landlord's  lien  on  goods  and  was  entitled  to 
have  it  foreclosed  and  to  enjoin  a  special  con- 
stable from  selling  the  goods  on  execution  issued 
axainat  the  alleged  tenant,  and  the  judgment 
determined  that  as  against  the  constable  plain- 
tiff was  entitled  to  an  injanctlon,  and  that  as 
against  the  constable  "et  al."  plaintiff  was  en- 
titled to  have  the  lien  foreclosed  and  to  costs,  it 
was  not  a  final  Judgment  and  appealable  because 
it  did  not  dispose  of  the  controversy  between  the 
parties. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  4S1;  Dec.  Dig.  fi  TO.*] 

Appeal  from  District  Court,  Ore«g  Coun- 
ty;  W.  O.  Buford,  Judg& 

Action  by  Joe  Choice  against  Temon  Flw- 
ence  and  another  In  which  Boon  Williams 
appeared  and  answered.  I^rom  a  Jodgmont 
grantlug  some  relief  to  plaintiff,  d^endants 
Florence  and  Barton  aiv>eal.  Affirmed. 

The  suit  was  by  appellee  Choice  against 
appellants  Florence,  as  a  special  constable, 
and  P.  E.  Barton,  to  enjoin  them  from  sell- 
ing a  bale  of  cotton  belonging  to  apfiellee 
Boon  Williams,  on  which  Choice  claimed  to 
have  a  landlord's  lien,  levied  upon  by  virtue 
of  an  execution  Issued  on  a  Judgment  agralnat 
said  Williams.  By  a  supplemental  petition 
Choice  sought  to  make  Williams  a  party  de- 
fendant and  to  have  the  Hen  asserted  fore- 
closed. Wllllama  answered,  praying  that  the 
cotton  he  awarded  to  Choice  "In  extinguish- 
ment of  his  rent  for  the  year  1008."  Hie 
Judgment  from  which  appellants  prosecute 
their  appeal  was  ss  follows:  "On  the  14tb 
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day  of  May,  A.  D.  1909,  came  on  to  be  beard 
ttie  above  styled  and  numbered  cause,  and 
the  plaintiff  appeared  In  person  and  by  attor- 
ney, and  the  defendant  by  attorn^,  and  all 
parties  announced  ready  for  trial.  A  Jury 
being  waived,  the  matters  of  fact  as  well  as 
law  were  submitted  to  the  court  The  plead- 
ings being  read,  the  testimony  of  the  wit- 
nesses and  argument  of  counsel  being  heard, 
the  court  took  the  matter  under  advisement, 
and  on  this  the  24th  day  of  May,  A.  D.  190», 
Is  of  the  opinion  that  the  plaintiff  Joe  Choice 
Bbould  recover  and  have  foreclosure  of  his 
landlord's  lien  as  herein  prayed,  and  defend- 
ant Florence  be  perpetually  enjoined  from 
disposing  of  the  bale  of  cotton  sued  for,  same 
being  liaUe  for  rent  due  to  plaintiff  by  the 
tenant  Boon  Williams  upon  which  he  is  en- 
titled to  have  his  landlord's  lien.  It  is  there- 
fore ordered,  adjudged,  and  decreed  that  Joe 
Choice,  the  plaintiff,  do  have  and  recover 
Judgment  of  defendant  Venion  Florence  et 
al.,  and  that  be  have  Judgment  foreclosing 
his  landlord's  lien  on  the  bale  of  cotton  de- 
scribed in  plaintiff's  petition  and  admitted  to 
be  held  by  defendant  Vernon  Florence,  and 
for  costs  for  which  let  execution  Issue." 

F.  B.  Martin,  for  appellants.  M.  L.  Cun- 
nlngbamt  for  appellees. 

WIIXSON,  C.  J.  (after  stating  the  facts  as 
above).  Tbe  Issues  made  by  the  pleadings 
were:  (1)  Did  appellee  Choice  have  a  land- 
lord's Hen  on  the  cotton ;  and,  If  he  did,  was 
he  entitled  to  have  It  foreclosed?  (2)  Was  said 
Choice  entitled  to  an  Injunction  restraining 
appellants  Florence  and  Barton  from  selling 
the  cotton  on  an  execution  Issued  on  tbe 
Judgment  against  Boon  Williams?  The  Judg- 
ment determined  that  as  against  Florence 
Choice  was  entitled  to  relief  by  an  Injunc- 
tion, and  that  as  against  Florence  "et  al."  he 
was  entitled  to  have  such  a  Hen  foreclosed 
and  to  recover  the  costs  of  the  suit  It  did 
not  dispose  of  the  controversy  between  Choice 
and  Barton,  as  to  whether  the  former  as 
against  the  latter  was  entitled  to  relief  by  an 
injunction  or  not,  and  only  by  construing  the 
words  "et  al."  as  referring  to  Barton  and 
Williams  can  it  be  said  as  to  them  to  have 
disposed  of  the  other  Issues  In  the  case. 
Such  being  the  Judgment,  the  question  arises: 
Is  it  a  final  one,  so  as  to  give  this  court  Juris- 
diction of  the  appeal?  We  think  It  is  not 
"When  the  whole  of  the  matter  In  controver- 
sy is  flnally  disposed  of,  as  to  all  the  par- 
ties," said  the  Supreme  Court  In  Simpson  v. 
Bennett  42  Tex.  241,  quoting  from  the  opin- 
ion of  the  court  In  Martin  v.  Crow,  2S  Tex. 
614,  "then  there  is  a  final  Judgment,  and  not 
t)efore,  from  which  an  appeal  or  writ  of  er- 
ror can  be  taken."  And  see  Stewart  v.  Le- 
noir, 81  Tex.  Civ.  App.  470,  72  S.  W.  619; 
Davis  T.  Martin,  15  Tex.  Civ.  App.  Oi,  53  S. 
W.  599;  Holloy  v.  Duke,  43  Tex.  Civ.  App. 
S29,  96  S.  W.  1000;  Rhone  T.  Ellis,  SO  Tex. 


80;  Whltaker  v.  Gee,  61  Tex.  218;  Railway 
Co.  V.  Smith,  58  Tex.  76;  Railway  Co.  v. 
Scott,  78  Tex.  860,  14  S.  W.  791. 
Tbe  appeal  Is  dismissed. 


TAFT  et  al.  T.  WARD.  * 

(Court  of  Civil  Appeals  of  Texas.    Dec  15, 

1909.   ReheatlDg  Denied  Jan.  12,  1910.) 

1.  Tbiai.  (J  136*)— QuEsnoKS  fob  Jcbt. 

Where  a  case  made  by  the  evidence  is  one 
purely  of  fact,  it  Is  for  the  jury. 

[Ed.  Note.— -For  other  cases,  see  Trial,  Cent 
Dig.  H  818-327;  Dec.  Dig.  {  136.*] 

2.  BouirnABiES  (S  8*)— Marheb  or  Ascutain- 

XH8. 

Any  facts  which  tended  to  show  the  actual 
footstepB  of  the  surveyor  in  making  the  different 
sabdivisioos  that  compose  the  respective  blocks 
could  be  used  to  ascertain  the  boundaries  of  tbe 
blocks,  which  were  merely  tbe  boundaries  of  the 
outside  subdivisions,  and,  where  no  mark  could 
be  found  designating  and  fixing  the  lines  of  the 
outside  snbdlvisioDB,  they  could  be  fixed  by 
maii^ed  comera  and  footsteps  around  Inside  suc^ 
veys  to  which  tbey  were  tied  by  tbe  field  notes. 

[Ed.  Mote^For  other  cases,  see  Boundaries, 
Dec.  Dig.  I  &•] 

3.  BOUITOABIES  (I  8*)  — MARNEB  OF  ASCBH- 

TAimNo— Footsteps  of  Subvetob. 

Where  footsteps  of  the  surveyor  are  found 
and  Identified,  thes  must  control,  and  all  classes 
of  calls  must  yield  to  them. 

[Ed.  Kote.— For  other  cases,  see  Boundaries, 
Cent  Dig.  H  TX^SOi  Dec;  Dig.  |  3.*] 

4.  BOTTHDABIEB  (|  8*)  — MANNED  OW  ABCEB- 

TAiNiKO— Calls— When  Rejecteo. 

Calls  for  tbe  comers  of  adjoining  surveys 
mnat  be  rejected  when  they  conflict  wiui  the  ac- 
tual yrork  of  the  snrveyor. 

[Ed.  Note^For  other  cases,  see  Boundaries, 
Cent.  Dig.  H  25-29;  Dec  Dig.  |  3.*] 

5.  BouNDABiES  (S  3*)— Location  or  Tract  ot 
Land — Use  op  Caulb  on  Other  Land. 

It  is  only  in  the  absence  of  other  means  of 
identification  that  known  calls  In  other  surveys 
can  be  aivealed  to,  to  locate  a  tract  of  land. 

[Ed.  Note.— For  other  cases,  see  Bonndaries, 
Dec  Dig.  I  3.*] 

Api)eal  from  District  Court,  Dimmit  Coun- 
ty; J.  F.  Mullally,  Judge. 

Trespass  to  try  title  by  Anna  S.  Taft  and 
another  against  S.  C.  Ward.  Judgment  for 
defendant,  and  plalntlflb  appeal.  Affirmed. 

F.  Yandervoort  and  Ogden,  BnxAa-  &  Na* 
pier,  for  appellentB.  Eugene  A.  Moore  and 
N.  A.  Bector,  for  appellee. 


FLY,  J.  This  suit  was  instituted  by  appel- 
lants against  appellee  In  the  form  of  tres- 
pass to  try  title,  but  really  Is  a  contest  as 
to  the  boundary  Iloe  between  surveys  IS,  37, 
46,  and  54,  block  2,  Texas  ft  New  Orleans 
Railroad,  and  survey  No.  38,  not  patented, 
In  same  block,  and  survey  No.  83.  not  patent- 
ed, known  as  "A.  IJI.  Fore  survey."  The  case 
was  tried  by  Jury  and  tbe  boundary  located 
as  claimed  by  appellee,  and  the  latter  waa 
awarded  damages  in  tbe  sum  of  $25. 
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The  following  plat  will  assist  In  arrlrlng 
at  a  fuU  understanding  of  the  controTersy 
between  the  parties: 
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The  <wntroTer8y  Is  over  ttie  location  of  the 
boundary  lines  between  aurrctys  15,  87»  46. 
and  M,  in  block  2,  owned  by  at^llants,  and 
enrrey  38,  out  of  the  same  block,  and  survey 
83,  A.  M.  Fore,  a  school  section,  located  by 
virtue  of  an  alternate  land  certificate;  ap- 
pellants claiming  that  the  boundaries  of  the 
Inside  surras,  which  should  fix  the  bound- 
aries between  the  parties,  are  where  the  solid 
lines  appear  on  the  plat,  and  appellee  that 
they  are  along  the  dotted  lines,  380  varas  to 
the  west  of  the  solid  lines.  Surreys  86,  46, 
and  54  Ue  on  the  south  of  15.  and  do  not 
appear  on  the  plat  The  surras  of  blocks 
1  and  2  were  made  by  the  same  surveyor 
□ear  the  same  time,  and  the  map  <a  plat  of 
the  sumys  made     bim  abow  that  Hie  lines 


ot  the  different  surveys  running  from  tbe 
north  to  the  south  are  continuous  and  un- 
broken lines  through  the  two  blodfs.  Appel- 
lants own  lots  15,  37,  46,  54,  55,  70,  75.  and 
78  In  blodE  2,  and  all  the  lots  to  tbe  west- 
ward of  them,  except  survey  16,  whlcb  is 
state  land.  Survey  38  and  83  are  school  sec- 
tions, and  were  awarded  at^llee  on  his  ap- 
plication to  purchase  by  the  CkMumissloner 
of  tbe  General  Land  Office  on  Decetnl>er  17, 
1907. 

The  only  well-deflned  and  establMted  point 
In  block  1  Is  the  northeast  comer  of  surv^ 
1,  at  which  the  original  survejror  began  to 
survey  the  subdivision  of  that  bloA.  Tbe 
beginning  comer  of  block  2  Is  established  and 
is  the  northeast  comer  of  surrey  1,  In  that 
block,  and  It  calls  for  the  eastern  comer  of 
survey  44,  In  block  1.  Surv^  2,  In  block  2, 
begins  at  the  same  comer  as  does  survey  1. 
designating  It  as  the  east  corner  of  survey 
44,  In  block  1.  It  Is  tied  by  Its  field  notes  to 
survey  1. 

Surveys  1  to  14,  Inclusive,  In  blodc  2,  ad- 
join surveys  44,  43,  34,  33,  24,  23,  14.  13,  12, 
3,  and  4,  In'block  1,  and  the  north  lines  in 
the  first-named  surveys  correspond,  by  the 
calls  In  the  field  notes,  with  the  surveys  nam- 
ed in  blodE  1,  and  are  tied  to  them.  There 
is  nothing  to  mark  the  common  line  between 
blocks  1  and  2. 

Kuechler,  who  surveyed  the  two  blocks 
originally,  did  not  make  any  starting  point 
for  the  whole  of  either,  but  he  began  with 
survey  1  in  each  block  and  tied  the  other 
surveys  in  each  block  to  survey  1.  In  sur- 
veying block  2  he  began  with  survey  1,  in 
that  block,  and  tied  it  to  surrey  44  in  block  1 
as  he  tied  all  of  the  surveys  in  block  2  to  the 
adjoining  lots  in  block  1.  The  uncontrovert- 
ed  evidence  showed  that  In  1898  all  of  the 
original  comers  on  the  south  Hue  of  the 
northern  tier  of  surveys  numbered  from  1  to 
10,  inclusive,  were  found  except  the  common 
comer  of  8  and  9  and  the  southeast  comer 
of  survey  10.  Those  corners  are  on  tbe  dot- 
ted lines  on  the  plat,  which  are  claimed  by 
appdlee  to  be  the  tme  location  of  tbe  lines 
and  comers.  Other  marked  comers  of  a 
number  of  other  surveys  In  block  2  were 
fouDd  on  the  ground,  all  tending  to  carry  out 
the  theory  of  appellee.  From  a  statement  of 
the  facts  hereinbefore  made,  it  Is  apparent 
that  It  was  the  intention  of  Euechler,  the 
original  surveyor,  to  run  the  lines  of  the 
surveys  In  blo<&  1,  extending  In  a  northerly 
and  southerly  direction,  straight  through 
block  2,  so  as  to  make  the  surveys  in  block  2 
conform  In  course  and  distance  to  those  la 
block  1,  but  that  In  making  the  actual  sur- 
rey he  did  not  make  them  so  conform.  In 
other  words,  there  la  a  direct  and  positive 
confilct  between  the  evident  Intention  and  de- 
sire of  tbe  surveyor  as  expressed  in  bis  maps 
and  plats  and  the  calls  In  the  differait  snr* 
veys  and  bis  actual  snirey  and  footst^  en 
the  ground,     ibown  1^  maAsd  conten.  It 
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IB  not  qaestioned  that  the  different  snMi- 
visions  of  blodc  2  were  actually  made  upon 
the  ground,  nor  that  the  marked  corners  of 
the  different  anrveys  found  on  the  gronnd 
were  made  by  the  original  Burreyor.  The 
case  made  by  the  evidence  was  one  purely 
of  fact,  and  therefore  peculiarly  one  for  the 
decision  of  a  Jury. 

Appellants  have  presented  their  case  in  the 
trial  court,  as  well  as  in  this  court,  on  the 
theory  that  there  were  surveyfl  of  the  two  en- 
tire blocks,  the  lines  around  the  blocks  bsT- 
Ing  been  run  by  the  surveyor  and  then  sub- 
divisions of  the  blocks  made  with  reference 
to  the  outside  lines  of  the  blocks.  The  the- 
ory Is  not  supported  by  the  facts.  There 
were  no  surreys  made  of  the  blocks  except 
incidental  to  and  arising  from  making  a  num- 
ber of  surveys,  and  then  designating  a  cer- 
tain number  of  such  surveys  block  1,  and 
those  remaining  block  2.  The  outside  lines 
of  the  blocks  are  fixed  by  the  actual  survey 
of  the  different  tracts  composing  them.  A 
dlfferrait  case  would  be  presented  if  the 
blocks  had  been  laid  off  and  then  subdivided. 

Any  facts  tending  to  show  the  actual  foot- 
steps of  the  surveyor  in  making  the  different 
snbdlvlslons  that  compose  the  respective 
blocks  could  be  used  to  ascertain  the  bound- 
aries of  the  blocks,  which  are  merely  the 
boundaries  of  the  outside  subdivisions,  and, 
If  no  marks  can  be  found  designating  and  fix- 
ing the  lines  of  the  outside  subdivisions,  they 
could  be  fixed  by  marked  comers  and  foot- 
steps around  inside  surveys  to  which  they 
are  tied  by  their  fleM  notes.  If  footsteps  of 
the  surveyor  are  found  and  Identified,  they 
must  control,  and  all  classes  of  calls  must 
yield  to  them.  As  said  In  Stafford  v.  King, 
80  Tex.  257,  94  Am.  Dec.  804;  "The  sur- 
veyor may  fall  Into  error  In  making  out  the 
field  notes,  both  as  to  course  and  distance 
(the  former  no  more  than  the  latter),  and  the 
Commissioner  of  the  General  Land  Office 
may  fall  Into  a  like  error  by  omitting  lines 
and  calls,  and  mistaking  and  inserting  south 
for  north,  east  for  west  And  this  Is  the 
work  of  the  officers  themselves,  over  whom 
the  locator  has  no  control.  But,  when  the 
snrv^or  points  out  to  the  ovnier  rivers,, 
lakes,  creeks,  marked  trees,  and  lines  on  the 
land  for  the  lines  and  comers  of  his  land, 
be  has  the  right  to  rely  upon  them  as  the 
best  evidence  of  his  trae  boundaries,  for  they 
are  not  liable  to  change  and  fluctuations  of 
time,  to  accident,  or  mistake,  like  calls  for 
course  and  distance;  and  hence  the  rule  that 
when  course  and  distance,  or  either  of  them, 
conflict  with  natural  or  artificial  objects 
called  for,  they  must  yield  to  such  objects. 
•  «  •  rnte  Id^tlflcation  of  the  actual  sur- 
vegr.  as  made  by  the  surveyor,  is  the  desldera- 
tmn  Qt  all  QUBe  mlea.  The  footstciis  of  the 


surveyor  must  be  followed,  and  the  above 
rules  are  found  to  afford  the  best  and  most 
unerring  guides  to  enable  one  to  do  so." 

Appellants  do  not  deny  that  a  number  of 
marked  comers  of  different  surveys  of  block 
2  were  found,  but  it  is  Insisted  that  the  out- 
side lines  of  the  outside  surveys  on  the  east 
of  the  block  should  be  fixed  by  the  marked 
comer  of  survey  1  in  block  1,  and  that  It 
should  be  used  to  fix,  not  only  the  outside 
lines  of  block  1,  but  also  of  block  2.  We  see 
no  reason  for  attaching  more  dignity  to  the 
marked  northeast  corner  of  survey  1  In  block 

1  than  to  the  well  established  corners  of  a 
number  of  surveys  in  block  2  In  fixing  the 
boundaries  of  the  latter  surveys.  While  the 
surveys  of  the  two  blodcs  were  made  with- 
in a  few  days  of  each  other,  they  were  sepa- 
rate survers,  and  the  marked  comers  of  the 
one  block  cannot  be  used  to  fix  the  comers 
and  lines  of  the  other  when  the  latter  was 
an  actual  survey  and  that  survey  cannot  be 
totally  disregarded  In  order  to  follow  lines 
run  from  the  comer  of  another  survey.  The 
lines  of  the  outside  tier  of  surveys  of  block 

2  are  not  found  on  the  ground,  and  must  be 
determined  from  known  lines  of  the  surveys 
either  of  b\ock  1  or  block  2,  and,  where  a 
number  of  marked  comers  are  found  on 
blotik  2,  we  think  in  oonstructing  the  outside 
lines  of  the  block  those  cornerB,  rather  than 
those  of  another  blodc  or  surrey  In  another 
block,  should  be  given  the  preference.  What- 
evOT  may  bare  bem  the  intention  of  tbe  sar- 
reyoT  as  to  the  contbiulty  of  the  lines  through 
the  two  blodkt  mwt  give  way  and  be  subor- 
dinate to  the  actual  surr^.  No  extra  dig- 
nity can  be  conferred  upon  the  Initial  comer 
of  the  first  survey  in  block  1,  nor  any  undue 
Infinence  given  to  the  intention  of  the  sur- 
veyor when  they  clash  with  hia  actual  work 
upoa  the  ground  of  block  No.  2.  The  calls 
for  the  comers  of  adjoining  surv^  must 
be  rejected  when  they  confilct  with  the  ac- 
tual work  of  the  surveyor.  Koenlgheim  t. 
Miles,  67  Tex.  118,  2  S.  W.  81.  It  is  only 
in  the  absence  of  other  means  of  Identlflca- 
tlon  that  known  calls  In  other  surveys  can 
be  appealed  to  locate  a  tract  of  land.  Mc- 
Anlnch  v.  Freeman,  69  Tex.  445,  4  S.  W.  869 ; 
Booker  v.  Hart,  77  Tex.  146, 12  S.  W.  16. 

Appellants  have  no  cause  to  complain  of 
the  action  of  the  court  In  refusing  to  instruct 
the  Jury  to  retnm  a  verdict  for  appellants. 
It  would  have  been  error  to  have  so  done,  and 
the  evidence  Is  ample  to  sustain  the  finding 
In  favor  of  appellee. 

The  charge  complained  of  was  the  state- 
ment of  an  abstract  mle  of  law,  but  it  could 
not  have  injured  appellants. 

There  la  no  error  In  the  judgment,  and  it  Is 
affirmed. 
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MILLAR  V.  WARD. 
(Coart  of  Civil  Appeals  of  Texas.  Dec.  15* 
1909.    Rehearing  Denied.   Jan.  12,  1910.) 

PuBUo  Lands  ({  176*)— Sono(U.  Luid»— Pat- 
ent—C<OETci.naivEHB8B. 

A  patent  to  adiool  land  whidi  calls  for  coi^ 
ners  marked  on  the  gionnd  by  a  snrreyor,  can- 
not be  attacked  by  subfleguent  purchaser  of 
school  land  on  the  ground  of  mistake  in  estab- 
lishing the  boundary,  for  the  state  only  may  in- 
quire Into  matters  affecting  a  patent  not  involv- 
ing the  power  of  the  ofBcer  to  grant  It. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Dec:  Dig.  I  170.*] 

Appeal  from  District  Coart,  Dimmit  Coun* 
ty ;  J.  F.  Mnllally,  Judge. 

Action  between  J.  S.  Millar  and  S.  0.  Ward. 
From  a  Judgment  for  the  latter,  the  former 
appeals.  Reversed  and  rendered. 

F.  Vanderroort  and  Ogden,  Brooks  &  Na- 
pier, for  appellant.  Eagene  A.  Moore  and  N. 
A.  Bector,  for  appellee. 

JAMES,  O.  J.  This  case  comes  on  appeal 
to  this  court  In  company  with  another,  styled 
Anna  S.  Taft  v.  S.  C.  Ward  (this  day  decided) 
124  S.  W.  437,  to  which  we  make  reference 
for  a  plat  Illustrating  the  block  containing  tbe 
surveys  Involved  In  the  present  case. 

Survey  No.  12  in  said  block  2  and  snrv^ 
No.  38  In  same  block  are  the  ones  concerned. 
Both  were  of  the  school  lands  of  the  state, 
and  represented  sections  of  640  acres  as  orig- 
inally Intended  and  put  In  by  the  surv^or. 
Questions  have  arisen  respecting  the  bounda- 
ries or  positions  of  these  sections,  and  like- 
wise other  sections  In  block  2  Involved  In  the 
cause  Just  referred  to,  as  will  appear  from 
the  opinion  In  that  case.  It  would  se«n  that 
blocks  2  and  1  were  originally  surveyed  by 
Mr.  Kuechler  at  practically  the  same  time. 
One  of  his  original  comers  Is  the  northeast 
corner  of  6ur\'ey  1  In  block  1  which  Is  foand 
and  identified.  But  he  made  and  called  for 
corners  In  connection  with  certain  of  the  In- 
terior sections  In  block  2,  a  number  of  which 
are  found,  and  these,  when  consulted  In  order 
to  find  the  border  sections  of  blodc  2  on  the 
east  side  of  the  block  (such  as  sections  12  and 
38),  do  not  place  them  precisely  on  the 
ground,  where  a  snrv^  from  the  tree  at  the 
northeast  comer  of  surv^  1  In  block  1  would 
place  them. 

In  1898  the  county  surveyor  assisted  by  the 
former  county  surveyor  made  a  survey  to 
ascertain  the  eastern  boundary  line  of  block 
2  for  the  purpose  of  arriving  at  the  bounda- 
ries of  survey  12  In  that  block  which  had 
been  purchased  by  O.  L.  McDonald.  They 
worked  from  said  tree  at  the  northeast  comer 
of  block  1  to  ascertain  the  block  line  of  blocks 
1  and  2,  and  according^  arrived  at  the  bound- 
aries of  said  section  12,  marked  the  corners 
thereof,  and  put  Iron  pipes  at  the  comers, 
and  these  are  the  comers  by  which  the  sur- 
vey was  patented  to  McDonald,  the  patent 


calling  for  these  iron  pipes.  This  patent 
was  In  fact  Issued  upon  corrected  field  notes 
of  the  Burv^  made  by  Barker,  the  county 
surveyor,  In  1905,  he  adopting  the  comers 
that  had  been  made  by  Denman.  These  field 
notes,  upon  which  the  patent  was  issued  for 
survey  12,  fixed  its  northern  and  southern 
Hues  by  these  comers  at  1,082  varas  in  length, 
and  Its  eastern  and  western  llnea  at  2,060 
varas.  Tbe  patent  comers  are  marked  on 
the  gronnd  and  are  easily  identified.  The 
survey  as  patented  contained  703  acres.  Snr- 
v^  or  section  38  In  block  2  Is  adjoining  No. 
12,  and  the  latter  as  patented  may  be  said 
to  embrace  a  part  of  the  latter  (which  confilet 
Is  the  subject  of  this  suit)  If  tbe  position  of 
these  surveys  Is  fixed  by  consulting  certain 
recently  discovered  interior  found  comers  la 
block  2.  The  defendant  Ward,  after  survey 
12  had  been  patented  as^aforeeald  to  McDon- 
ald, applied  to  purchase  section  38,  and  he 
contends  that  he  Is  entitled  to  have  these 
two  surveys  adjudicated  as  being  as  they 
were  in  fact  located  by  the  original  surveyor, 
and  that  be  has  the  right  to  go  behind  the 
patent  and  have  corrected  what  he  claims  to 
have  been  a  mistake.  In  so  far  as  the  patent 
covers  land  originally  In  38.  Appellee  admits 
that  such  a  question  is  ordinarily  one  that  can 
only  be  raised  by  the  state  against  the  holder 
of  patented  land,  but  insists  that  this  rule 
does  not  apply  to  school  lands.  That  It  does 
apply  to  school  lands,  and  In  view  of  a  simi- 
lar state  of  facts,  has  been  expressly  held 
by  the  Court  of  Civil  Appeals,  Third  District,, 
In  Frontroy  v.  Atkinson,  45  Tex.  Civ.  App. 
324,  100  S.  W.  1023. 

Why  the  rule  does  not  apply  In  this  case 
we  are  at  a  loss  to  see.  The  land  covered  by 
the  two  surveys  was  all  school  land  and  sub- 
ject to  sale.  Tbere  is  no  question  made  con- 
cerning the  power  of  the  state  or  Commis- 
sioner to  sell  and  patent  the  surveys.  If 
there  was  a  want  of  such  power,  we  could 
say  that  the  patent  conferred  no  title,  and 
that  consequently  a  subsequent  claimant 
could  take  advantage  of  the  defect.  Bryan 
V.  Shirley,  S3  Tex.  460.  But  In  all  cases  in 
which  the  question  has  arisen.  In  respect  to 
school  land,  or  other  land,  where  the  pow^ 
to  grant  existed,  it  has  been  held  that  a  i>er- 
son  whose  claim  has  its  origin  snbeequaitly 
cannot  question  the  prior  patoit,  for  fraud 
In  obtaining  It,  or  for  any  other  Irr^olarlty. 
In  fact,  where  the  power  to  make  the  grant 
existed,  no  person,  not  having  a  prior  title  or 
equity  has  ever  been  allowed,  in  this  state, 
to  question  a  patent.  We  are  not  dted  to  any 
statute  which  restricted  the  power  of  the 
state  or  Commissioner  of  the  General  lAnd 
Office  In  regard  to  school  lands,  to  the  grant- 
ing of  a  particular  section,  as  the  same  was 
actually  made  by  the  surveyor  who  originally 
made  and  platted  the  same.  Such  a  provision 
would  be  Inadvisable,  If  not  Impracticable,  a» 
questions  of  boundary  are  generally  [wrplex- 
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lug,  and  tbe  Oommlasioner  conld  not  be  ex- 
pected to  determine  sucb  a  matter  with  pred- 
■l<m,  for  a  Jnry  or  court  might  resolTe  the 
matter  differently.  It  Is  oontonplated  that 
he  maj  make  mistakes  as  othw  perscms. 

The  eastern  boundarr  of  this  blo(^  as  it 
now  appears,  was  left  Mr.  Knechler  In 
confusion.  As  the  two  sections  In  qnestlon 
were  on  w  at  the  east  line  of  the  block  as 
platted  him,  nothing  was  more  natural  at 
the  time  Denman  made  his  Barmy  than  for 
him  to  fix  their  position  on  the  ground  by 
ascOTtalnlng  this  east  line  from  the  tree  re- 
ferred ta  Tbe  interior  comws  of  block  2 
have  been  since  found.  There  was  nothing 
more  natural  than  for  the  sabsequent  surrey* 
or  who  made  the  corrected  lltSd  notes  fttr  No. 
12,  tor  tbe  purpose  of  a  patent  for  the  same, 
to  come  to  the  same  conclusions  that  Dounan 
did ;  and  nothing  was  more  natural  than  ft»r 
tbe  Gommlsslonw  to  follow  the  tatter's  notes. 
This  may  have  resulted  In  a  mlstf^  In  the 
true  boundaries  of  No.  12,  but  the  fiiet  Is  titiat 
it  was  thus  sold  to  and  paid  tor  by  McDonald 
and  patoited  to  falm.  We  see  no  better  stand- 
ing for  one  who  usorta  only  a  snbsequoitly 
arising  dalm  to  a  part  of  the  same  land,  on 
tbe  ground  ot  a  mistake  on  the  part  of  the 
Commissioner  In  granting  the  patent,  than  for 
one  who  would  se^  to  atteck  it  for  fraud. 

We,  therefore,  regard  It  as  wholly  imma- 
tnlal  where  the  true  original  lines  ot  No.  12 
were  intended  to  be.  There  Is  no  mistake 
as  to  what  land  was  patoited  tor  Na  12,  and 
the  land  so  patented,  all  of  which  represented 
■Aool  land  which  no  other  person  had  any 
right  or  interest  In  at  the  time,  wu  placed 
beymd  the  reach  of  subsequent  applicants, 
upon  the  well-settled  principle  that  only  the 
state  baa  tbe  right  to  Inquire  into  matters  af- 
fecting the  patoi^  which  do  not  involTe  the 
power  ot  the  officer  to  grant  the  patent 

Upon  tlie  dear  and  undtspqt^  fticts  which 
control  the  rlghte  ot  these  parties  the  Judg- 
ment is  rerraaed,  and  Judgment  rmdered  In 
favor  of  the  appellant  for  the  land. 

Berersed  and  roidered. 


PARRISH  T.  ADWELL. 
(CSoart  ot  Oivil  Appeals  of  Tezaa.  Jan.  1, 1910.) 
1.  Partnebshif  (8  158*)~Rj:pbesentation  to 
PARTniB— Rights  Aoquibid  by  Fibu. 
In  pcoceedingB  to  reitntin  defendant  from 
re-engai^  in  the  f^otograph  bnaineu,  where 
the  iisae,  ts  to  whether  plaintifiF  was  induced 
to  purchase  the  bnsioess  on  the  faith  of  de- 
fendant's promise  to  D.,  plaintifTs  partner,  that 
be  would  not  re^gage  in  the  buriness,  was  rais- 
ed by  the  evidence,  it  plaintiff  and  D.  bad  agreed 
to  become  partners  before  tbe  purchase,  and  D. 
was  acting  for  the  partnership,  and  defendant's 
repnaentations  Induced  the  trade,  he  was  bouDd 
by  thesa,  whether  i^aintUt  was  present  wben 
th^  were  made  or  noL 

[Ed.  Note.— For  otiier  eases,  see.  Futnenhip, 
Cent.  Dig.  S  292;  Dec  Dig.  |  15&*] 


2.  Tbial  (S  203*)— Issue  Raised  bt  BviduiO: 
— DuTT  or  CouBT  TO  Instbuci  Thebxon. 
When  the  erldence  affirmatively  raises  an. 
isane  which  eonstitates  a  defense,  sach  defensive 
matter  should  be  presented  by  the  court  to  the 
jury,  especially  when  requested     special  charge. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent. 
Dig.  I  478;  Dec  Dig.  |  203.*] 

8.  Tbiai,  (I  260*)— iNSTBucTioNB— Requests— 

iHSTBUOTIOlfS  AlBEADT  OITEN. 

In  proceedings  to  restrain  defendant  fronv 
re-engaging  In  the  i^otograi)h  business,  tbe  de- 
fense being  that  he  sold  the  business  to  plain- 
tifTs partner  alone  and  not  to  the  firm,  ana  that 
he  did  not  sell  the  good  will  nor  agree  not  to  re- 
engage In  the  buuness,  and  pl^ntiff  did  not 
claim  that  he  negotiated  tbe  sale,  but  that  bis 
partner  did,  acting  for  the  firm,  and  the  issue 
was  as  to  representations  made  by  defendant  at 
the  time  of  the  sale,  a  charge,  at  defendant's 

Siest,  that  before  the  Jury  could  find  for  i^ain- 
ff  they  should  believe  from  a  preponderance  of 
the  evidence  that  defendant  at  the  sale  and  as 
a  part  of  tbe  contract  agreed  not  to  re-engage  ia 
die  photograph  business  In  the  dty  aa  long  as 
the  firm  remained  In  the  business,  sufficiently 
presented  the  issue,  and  It  was  not  error  to  re- 
fuse a  snecial  cbarge  requested  by  defendant 
that  If  defendant  promised  or  stated  to  plaintiffs- 
partner  that  he  would  not  re-engage  in  tbe 
photograph  business  in  the  city,  and  the  promise 
was  made  subsequent  to  the  salei  defendant 
should  recover. 

fEd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  661-659 ;  Dec  Dig.  |  280.*] 

4^  EviOEncB  <i  267*)— Hbabsat- Adumibxi.' 

ITT. 

In  proceedings  to  restrain  defendant  from. 
re-engaging  in  the  photograph  business,  evidence 
that  plaintiffs  partner  told  him  that  defendant 
bad  agreed  not  to  re-engage  in  business  as  long 
as  plaintilFs  firm  was  in  the  business  in  the 
city,  where  plaintiff  testified  tb'at  he  was  in- 
duced to  purchase  the  business  reiving  on  the 
faith  of  defendant's  statements  to  his  partner, 
was  not  mere  hearsay,  but  was  admissible  for 
the  jury  to  determine  whether  the  statement  in- 
duced him  to  act. 

[Ed.  Note.— For  other  cases,  see  Evidence,. 
Cent.  Dig.  {  1080;  Dec.  Dig.  S  2«7.*] 

5.  iNJUKOnON  (I  130*)- COHTBACT  NOT  TO  RB- 

xnoAOB  IN  Business— Question  fob  Jubt. 
whether  defendant  did  or  did  not  make  tfae- 
statement  to  plaintiff's  partner  was  for  the- 
jnry. 

[Ed.  Note.— For  other  cases,  see  Injunction,. 
CSsnL  Dig.  i  297;  Dec  Dig.  1  m*] 

6.  Appeal  and  Ebbob  (}  1051*)— Habiclxsb- 
Ebbob— Adiossion  or  Evidbncb. 

Where  plaintiff's  partner  was  allowed  to 
testify,  without  objection,  that  be  told  plaintiff 
of  a  statement  made  by  defendant  which  was  not 
contradicted,  it  was  not  reversible  error  to  al- 
low plaintiff  to  testify  that  his  partner  told  him. 
of  the  statement  made  by  defendant. 

[Ed.  Note.— For  other  cases,  see  Appeal  and^ 
E3rror.  Cent  Dig.  |  4165 ;  Dec  Dig.  |  1061.*] 

7.  Injunction  (|  128*)— Bvidinob— Sum- 

CIBNOT. 

In  prof^edlngs  to  restrain  defendant  from, 
engaging  in  the  photograph  business,  evidence 
heU  sufficient  to  support  a  Jury  finding  in  favor 
of  plaintiff. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  S  278;  Dec  Dig.  I  128.*] 

Appeal  from  District  Court,  BUI  County; 
W.  C.  Wear,  Judge. 

Suit  for  injunction  by  S.  V.  Adwell  against 
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J.  W.  Parrisb.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Ivy,  Hill  &  Qreenwood«  tot  ai^lant 
Morrow  &  Smlth^al.  for  appellee. 

RAINBY.  0.  J.  This  Is  an  Injunction  aolt 
brought  by  appellee  to  enjoin  the  appellant, 
ParrlBh,  from  engaging  In  the  photograph 
business  In  the  town  of  Itasca,  Hill  county. 
Plaintiff's  petition  alleged,  in  effect:  That 
Parrisb  prior  to  January  1.  1908,  was  doing 
a  photograph  picture  business  in  said  town. 
That  plaintiff  and  one  Donoho  formed  a  co- 
partnership, and  on  about  August  25,  1907, 
they  bought  from  said  Parrlsh  his  photo- 
graph business  and  good  will,  and  it  was 
agreed  and  understood  that  Parrlsh  should 
run  the  business  until  January  1,  1908,  and 
that  said  Parrlsh  would  not  re-engage  In  said 
business  in  said  town  so  long  as  the  plain* 
tiff  or  Donoho  should  conduct  said  business. 
That  about  August  26,  1908,  Donoho  retired 
from  said  partnership,  and  plaintiff  acquired 
all  of  his  rl^ita,  etc.,  and  continued  said 
business.  That  said  Parrisb,  about  October 
24,  1908,  established  and  was  conducting  in 
said  town  a  separate  photograph  business 
of  his  own  in  violation  of  his  agreement 
with  plaintiff,  and  an  Injunction  was  prayed 
for  restraining  him  from  continuity  in  said 
basluesB.  Parrlsh  answered  denying  that  he 
sold  to  the  partnership  of  Donoho  &  Ad- 
well,  that  he  made  a  sale  to  Donoho  alone, 
that  Adwell  was  not  known  in  the  trade, 
and  that  he  did  not  sell  his  good  will,  nor 
agree  not  to  re-engage  In  such  business  In 
the  said  town  of  Itasca  as  long  as  same 
was  conducted  by  them  or  either  of  them. 
A  trial  resulted  in  a  verdict  aud  Judgment 
for  plaintiff  as  prayed  for,  and  Parrlsh  ap- 
peals. 

Complaint  is  made  of  the  giving,  at  plaln- 
tiCTs  request,  of  the  following  charge:  "If 
you  believe  from  the  evidence  that  Donoho 
told  Adwell,  before  Adwell  agreed  to  trade, 
that  Parrlsh  had  agreed  not  to  go  into  the 
business  of  photography  in  Itasca  again  so 
long  as  Donoho  and  Adwell  were  engaged 
therein,  and  farther  believe  that  said  state- 
ment was  one  of  the  Inducements  to  Adwell 
to  make  said  trade,  and  further  believe  from 
the  evidence  that  Pariisb  had  so  promised 
the  said  Donoho,  then  and  in  that  event  you 
win  find  for  the  plaintiff."  There  Is  a  con- 
flict In  the  evidence  as  to  whether  Adwell 
was  a  partner  of  Donoho  at  the  time  the 
purchase  was  made,  and  as  to  whether  there 
was  an  agreement  that  Parrlsh  would  not  re- 
engage in  the  business  as  long  as  Donoho  or 
Adwell  were  conducting  such  a  business  In 
Itasca.  There  was  evidence  tending  to  show 
that  Adwell  and  Donoho  were  partners  at  the 
time  of  the  purchase,  and  that  Parrlsh  agreed 
not  to  go  Into  the  bnslness  again  as  long 
as  Donoho  or  Adwell  continued  therein.  Ad- 
well testified  that:  "We  were  to  get  posses- 
sion of  the  property  on  the  1st  of  January, 
1  bad  a  conversation  with  Parrlsh  the  day 


we  settled  up,  about  the  Ist  of  Januarr, 
when  we  finished  paying  him  the  mooe;. 
I  told  him,  If  I  thought  he  would  ever  come 
back  here  In  business  against  us,  that  I 
would  not  have  the  gallery  at  all,  would  not 
give  him  anything  for  it,  and  be  said:  'I 
will  never  do  It  I  told  you  I  would  not,  and 
I  propose  to  be  a  man  of  my  word.' "  There 
was  evidence  that  about  the  10th  of  Angast, 
1907,  Donoho  told  Adwell  that  Parrlsh  bad 
agreed  not  to  re-engage  In  the  phott^ph 
business  at  Itasca,  and  on  the  faith  of  Par- 
risb not  BO  doing  Adwell  agreed  to  purcbase. 
The  issne  was  raised  by  the  evidence,  and  U 
Donoho  and  Adwell  had  agreed  to  become 
partners  before  the  purchase,  and  Donobo 
was  making  the  trade  for  the  partnership, 
and  Parrisb  made  such  representations  wbich 
Induced  the  trade,  It  was  binding,  whether 
or  not  Adwell  was  pr^ent  at  the  time. 

Complaint  Is  made  of  the  court's  refusal 
to  give  a  special  charge  requested  by  appel* 
lant  as  follows:    "Gentlemen  of  the  Jury: 
If  the  defendant  Parrisb  promised  or  stated 
to  Mr.  Donobo  that  he,  said  Parrlsh.  would 
not  re-engage  In  the  photograph  business  in 
Itasca,  but  If  said  statement  or  promise  was 
made  subsequent  to  the  contract  of  sale  to 
said  Donoho,  the  defendant  should  recover, 
and  In  case  you  so  believe  you  will  return 
a  verdict  for  defendant"    The  proposition 
under  the  above  is;    "When  the  evidence 
positively  and  aflSrmatlvely  raises  an  issue 
which  constitutes  a  defense,  such  defensive 
matter  should  be  presented  by  the  court  to 
the  Jury,  especially  when  requested  by  spe- 
cial charge."   The  proposition  is  correct,  but 
at  the  request  of  appellant  the  court  gave  the 
following  charge:    "You  are  charged  that 
before  you  should  find  for  the  plaintiff  you 
should  believe  from  a  preponderance  of  the 
evidence  that  defendant,  J.  W.  Parrisb,  at 
the  time  of  his  contract  of  sale  to  Mr.  Dono- 
ho, as  a  part  of  bis  contract  of  sale,  agreed 
not  to  re-engage  in  the  photograph  business 
in  Itasca  so  long  as  said  Donoho  and  Adwell 
remained  in  such  photograph  business."  The 
defense  pleaded  by  appellant  was  that  he 
sold  alone  to  Donobo  and  not  to  Donoho  & 
Adwell,  and  did  not  sell  his  good  will,  nor 
agree  not  to  re-engage  In  the  business  In 
Itasca  as  long  as  Donoho  &  Adwell  were  In 
such  business.    Plaintiff  did  not  claim  that 
he  negotiated  the  transaction,  bnt  conceded 
that  the  trade  was  made  with  Donobo,  but 
made  for  Donoho  &  Adwell.   The  Issue  then 
being  as  to  the  r^resentatlona  made  by 
Parrlsh  to  Donoho  at  the  time  the  negotia- 
tions were  had,  the  giving  of  appellant's  spe- 
cial charge  sufllciently  presented  the  issue, 
and  there  was  no  error  In  refusing  the  spe- 
cial charge,  the  refusal  of  which  Is  complain- 
ed of. 

Complaint  Is  made  to  the  admlssioa  of 
Adweirs  testimony  that  Donoho  told  him 
that  Parrisb  had  agreed  not  to  re-engage  in 
business  so  long  as  he  or  Donobo  continued 
thft  ^otograpta  business  in  Itasca.  The 
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ground  of  objecttm  being  tbat  it  vas  hear* 
say.  and  not  binding  on  Pairiah,  Adwell's 
teiUnjoiiy  shows  that  be  was  Induced  to 
mate  the  trade  telylng  on  the  ftitb  of  Dono- 
ho's  statement  to  him.  This  testimony  wae 
admissible  for  the  jury  to  detennine  whether 
m  not  the  statement  induced  him  to  so 
ac^  and  tfam  it  was  for  the  Jury  to  deter- 
mine whether  or  not  Farrlsh  made  such 
statraient  to  Donoha 

Again,  the  admtaion  of  said  testimony  is 
not  revmlble  error,  as  Dtmobo,  witbont  ob- 
]ecti<m,  testified  he  made  said  statement  to 
Adwell,  wlildi  is  not  omtradlcted.  There 
was  no  error  in  the  admission  of  said  tes- 
timony. 

We  have  coiuidered  the  other  assl^mente 
of  error  complaining  of  flie  charge  of  the 
court  and  have  found  no  reversible  wror 
therein. 

On  the  main  Issnes  the  erldrace  was  coti- 
fllcting;  but  there  Is  suffldoit  evidence  to 
support  the  finding  of  the  Jury,  and  the 
Judgment  is  affirmed. 


BAIJ>WIN  T.  HASKELL  NAT.  BANK. 
(Oonrt  of  C^vil  Appeals  of  Texas.  Dec.  15,  1909. 
Bebearing  Denied  Jan.  19,  1910.) 

ALTEBATIOn   OF  iKSTBUlCZirTB  (|  7*)  —  HA- 

TEBiALrrr. 

A  note  payable  with  Interest  from  maturity, 
contained  a  blank  space  after  the  word  "ma- 
tnrity,"  and  the  ^yee  after  execution  filled  np 
such  space  by  wntlng  therein  the  word  "date," 
so  that  the  note  called  for  interest  after  "ma- 
tority  date."  Betd,  that  tha  alteration  was  not 
a  material  change  which  woold  pzBvent  recov- 
ery on  the  note. 

FEd.  Note.— For  other  cases,  see  Alteration  of 
lostrumentB,  Cent  Dig.  H  84-S9;  Dec  Dig.  | 
7.*] 

Appeal  from  District  Court,  Haskell  Cotin- 
ty;  CuUen  C.  Hlgglns,  Judge. 

Action  by  the  Haskell  National  Bank 
against  J.  L.  Baldwin.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Affirmed. 

Helton  &  Murchison,  for  appellant.  H.  6. 
'McOnmell  and  Gordon  B.  McOulre,  for  ap- 
pellee. 

FISHBR,  0.  J.  This  Is  a  suit  by  ai^llee 
against  appellant  to  recover  oo  a  note  ex- 
ecuted by  appellant  to  appellee  for  the  sum 
of  $2,060.    The  note,  when  executed,  pro- 
vided for  interest  from  maturity.   After  the 
.  word  "maturity"  there  was  left  a  blank 
space,  which  the  appellee  after  execution 
'Ailed  np  by  writing  the  word  "date,"  so  that 
'  the  note  when  sued  uptm  called  for  interest 
from  matmrlty  date. 

The  aroellant,  by  a  plea  of  non  est  fac- 
'  turn,  raised  the  question  tbat  the  word 
'  'date"  was  written  in  the  note  by  the  appel- 
ee  without  hia  consent,  and  constituted  a 
naterlal  alteration.  The  appellee  replied  to 
-  Jie  effect  that  this  change  was  made  by  the 
'  xmaent  of  appellant.    On  tliis  Issue  there 


was  a  conflict  of  evidence.  t7pon  flie  trial 
of  the  case  the  court  held  that  the  addition 
of  the  word  "date"  was  not  a  material 
diange  m  alteration,  that  *Muatarit7"  and 
"maturity  date"  mean  fbe  same  thing,  and 
thereupon  instructed  the  Jury  to  return  a 
verdict  tta  appellee;  The  effect  of  the  ruling 
was  that  the  change  ma  not  a  material  al- 
teration, and  that  the  note  drew  interest 
from  maturity.  Ttala  is  the  sole  question  in 
tlie  case,  although  there  are  asaignmente  of 
enxm  raising  the  question  in  different  forms. 
Of  course,  it  is  conceded  that  if  this  was  a 
material  alteration,  the  appellee  could  not 
recover  on  the  notew  If  it  was  not  material, 
It  did  not  affect  ite  legal  stetns,  and  the 
Jndgmoit  below  was  correct.  We  have  not 
been  able  to  appreciate  any  difference  be- 
tween the  expression  "maturity"  and  "ma- 
turity date,"  and  we  are  of  the  opinion  that 
the  trial  court  conwctly  c<m8trued  both  ex- 
pressions to  mean  the  same  tiling.  If  that 
Is  true,  the  addition  of  the  word  "date"  did 
not  alter  In  any  manner  the  legal  effect  of 
the  paper,  and,  consequently,  was  not  a  ma- 
terial diange. 

We  find  no  error  In  the  judgment;  and  It 
Is  affirmed. 

Af&rmed. 


WHITSETT  V.  CARNEY. 
(Court  of  Civil  Appeals  of  Texas.   Jan.  5,  1910.) 

1.  Sales  <|  454*)— "Absolutb  Sale"— "Con- 
DiTionAi.  Sale." 

A  sale  is  "absolute"  which  has  been  com- 
pleted, while  a  "conditional  sale"  is  one  which 
takes  effect  on  the  performance  of  a  condition, 
though  an  absolute  sale  may  be  subject  to  a 
condition  subsequent,  as  where  there  is  complete 
change  of  title  subject  to  be  defeated  by  the  non- 
performance of  some  annexed  condition;  tfae 
true  criterion  for  detennining  whether  a  sale 
is  absolute  or  conditional  being  the  intent  of  the 
parties,  to  be  discovered  from  their  exuress  dec- 
larations, and,  where  this  is  not  possible,  from 
all  circumstances  of  the  case,  as  well  as  from 
their  declarations,  if  any. 

[Ed.  Note. — For  other  cases,  see  Sales,  Dec 
Dig.  i  454.* 

For  other  definitions,  see  Words  and  Pluasei, 
VOL  1,  p.  42 ;  vol.  2,  pp.  1408-14ia] 

2.  Sales  (f  454»)— Absolute  Sale. 

A  contract,  whereby  plaintiff,  in  consider- 
ation of  (11  per  head  to  be  paid  by  defendant, 
sold  to  the  latter  all  plaintiff's  cattle  in  a  cer> 
tain  county,  giving  deKudant  authority  to  enter 
plaintiff's  pasture  at  any  time  and  take  there- 
from any  cattle  be  might  choose,  and  further 
providing  tiiat  plaintiff  uonld  deliver  to  defend- 
ant, on  a  certain  date,  all  cattle  remaining  in 
the  pastnre  for  which  defendant  was  to  pay 
such  sum  per  head,  was  an  absolute  sale  pass- 
ing the  title  of  all  the  cattle  to  defendant. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent 
Dig.  il  1324-1334 ;  Dec.  Dig.  i  454.*] 

3.  OONTEACTS  (%  237*)— DI8CHAKOI. 

A  contract,  in  order  to  operate  a  disdiarge 
in  whole  or  in  part  of  an  earner  contract,  must 
t>e  supported  by  a  valuable  consideration. 

[Bd.  Note.— For  other  cases,  see  Contracts, 
Cent  Dig.  If  1119-1122;  DeTbig.  I  237.*] 
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4.  SxiXB  a  89*)— DiaoHABOE. 

PlaiDtiS  sold  all  his  catt1«  In  a  certain 
county  to  defendaot  at  a  stipulated  price  per 
head,  affreeing  that  defendant  miffht  enter  plain- 
tlffa  pasture,  take  any  cattle  he  mi^bt  cnoow 
on  paying  therefor  the  specified  sam  mr  head, 
and  that  plaintiff  ihouldf  deliver  to  defendant, 
on  a  certain  day,  all  cattle  remaining  In  the 
pasture.  Therefora  plaintiff  signed  an  agreement 
reciting  that  he  had  sold  to  defendant  all  of  his 
cattle  tor  a  specified  sum,  for  which  sam  de- 
fendant  gave  plaintiff  bis  check.  Subsequently 
plaintiff  offered  to  return  the  check  to  defendant, 
stating  that  the  latter  could  not  pay  him  for 
the  cattle  until  hs  knew  how  many  plaintiff 
had,  and  «b  defendant's  refusal  to  take  the 
check  plaintiff  destroyed  ft  Held,  that  the 
money  evidenced  hj  the  check  was  simply  pay- 
ment for  so  many  head  at  the  original  contract 
price,  leaving  the  balance  unpaid  for  at  the 
original  contract  price,  and  was  no  new  oonsld- 
eration,  and  there  being  no  evidence  that  de- 
fendant was  obligated,  under  the  new  agreement, 
to  gather  the  cattle,  or  that  plaintiff  was  re- 
leased from  gathering  them,  there  was  no  con- 
sideration for  the  new  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  $  259;  Dec.  Dig.  {  89.*] 

Appeal  from  District  Court,  Bee  County; 
James  O.  Wilson,  Judge. 

Action  by  Dan  Carney  against  Taylor 
Whitsett  From  a  Judgment  for  plalntUF,  de- 
f«kdant  appeals,  and  plaintiff  flies  a  cross* 
assignment  of  error.  Retormed  and  rendered. 

CbamblisB  &  Baker,  for  appellant   O.  O. 

Pope,  for  appellee. 


NEILL,  J.  Carney  sued  Whitsett  for  $1,- 
151,  an  alleged  balance  of  the  purchase  mon- 
ey due  on  the  sale  of  346  bead  of  cattle,  made 
by  the  former  to  the  latter  on  January  3, 
1906.  The  defendant,  by  bis  answer,  alleged 
that  on  April  27,  1906,  after  the  contract 
sued  on  was  made,  another  sale  of  the  same 
cattle  -was  made  by  the  plaintiff  to  blm,  and 
that  he  had  fully  paid  for  them  in  accord- 
ance with  Its  terms.  In  replication  the  plain- 
tlfiF  pleaded  that  the  first  sale  conferred  upon 
and  vested  In  defendant  title  to  all  the  cat- 
tle; that  he  was  liable  thereon  for  the  pur- 
chase price  per  bead  agreed  upon  by  the 
parties  when  they  were  sold;  that  there  was 
no  consideration  for  the  alleged  second  sale; 
and  that,  If  any  such  sale  was  made,  It  was 
without  consideration  and  void.  He  also  al- 
leged that  if  such  sale  was  made  it  was  pro- 
cured by  fraud,  or  was  entered  into  by  mu- 
tual mistake  as  to  the  number  of  the  cattle 
sold,  and  that  the  number  so  far  exceeded 
that  contemplated  by  the  parties  as  to  ren- 
der the  defendant  liable  to  him  for  the  value 
of  the  number  exceeding  such  mistaken  es- 
timate. The  case  was  tried  without  a  Jury, 
and,  on  findings  of  fact  and  law  by  the  trial 
judge.  Judgment  was  rendered  for  the  plaln- 
tltr  for  the  sum  of  $900.  From  the  Judgment 
defendant  has  appealed,  and  plaintiff  has 
filed  a  cross-assignment  of  error. 

The  evidence  shows  that  on  January  3, 
1906,  plaintiff  owned  846  head  of  cattle, 


which  were  then  in  bis  pasture,  consisting  of 
something  over  2,000  acres  in  Live  Oak  coun- 
ty, Tex.,  which  were  all  the  cattle  he  owned 
In  said  connty;  that  on  sold  date  plaintiff,  In 
consideration  of  $11  per  head,  to  be  paid  be- 
fore the  cattle  were  taken  from  the  pastore, 
by  a  written  instrum«it  of  that  date,  recit- 
ing the  consideration  stated,  sold  defendant 
ail  of  said  cattle.  The  writing  contains  th» 
following  language:  "I,  Dan  Carney,  for 
and  in  consideration  of  the  sum  of  $11.00 
per  head  to  be  paid  by  Taylor  Whitsett,  have 
and  by  these  presents  do  l>argain  and  sell  to 
said  Whitsett  all  my  catUe  in  lAve  Oak  Ckmn- 
ty,  *  *  *  to  have  and  ta  hold  to  the  said 
Whitsett.  his  heirs  and  asslcna."  It  further 
atlpolates  that  Whitsett  sball  have  the  an- 
thM-lty  to  enter  Into  Osm^^  paatnre  at  any 
time  and  gather  and  taka  thmtrom  anj  cat- 
tle he  might  choose,  provided  be  would  pay 
ft>r  them  before  removed  tterefrmn  $11  per 
head;  that  Carney  shonld  gathw  and  deliv- 
er to  Whitsett  at  bis  (Carney's)  randi  on  May 
1,  1906,  all  the  cattle  remainhig  In  the  pas- 
ture, for  which  Whitsett  was  to  pay  htm  the 
consldention  per  hoid  before  moitloned; 
that  <»i  April  28th  defmdant  entered  ^aln- 
tUTs  pasture,  gathered  226  head  of  the  cat- 
tle, and  next  day  bobbed  their  tails  and  turn- 
ed them  loose  ttiere;  that  b^re  they  were 
tomed  loose  defendant  proposed  to  plaintiff 
to  buy  the  remnant  of  the  cattle,  and  it  was 
agreed  between  them  that  the  defendant 
should  have  the  remnant  for  ^OO,  and  tan  ac- 
cordance "With  the  agreement  plaintiff  signed 
the  following  agreement:  "Live  Oak  County, 
Texas,  April  27,  1906.  This  is  to  certl^  that 
I  have  this  day  sold  to  Taylor  Whitsett  all 
of  my  cattle  branded  thus,  D.  R.,  for  the  sum 
of  $2,6S6,  twenty  six  hundred  and  eighty-six 
dollars.  The  title  to  said  stock  I  warrant 
and  defend.    [Signed]  Dan  Carney." 

Wben  this  Instrument  was  signed,  defrad- 
ant  executed  and  delivered  plaintiff  his  check 
for  $2,686.  In  some  way  this  check  got  In 
the  hands  of  one  Ira  HInton  of  Oakville, 
who,  on  May  Ist,  Informed  plaintiff  that  he 
had  mailed  It  for  collection.  Whereupon 
plaintiff  caused  HInton  to  withdraw  the 
check  from  the  mall  and  deliver  it  to  blm. 
He  then  carried  the  check  to  the  defendant 
and  offered  to  return  it  to  him,  stating  that 
be  (defendant)  could  not  pay  him  for  the  cat- 
tle until  he  knew  how  many  cattle  plalntUT 
bad.  The  defendant  refused  to  receive  thfr 
check,  whereupon  plaintiff,  In  his  presence, 
destroyed  It  That  on  May  3, 1906,  defendant 
and  one  Sutton,  to  whom  the  former  had  in 
the  meantime  sold  the  cattle,  went  to  plain- 
tlfTs  place  to  gather  them,  and  frithin  the 
next  two  days  gathered  318  head;  and,  under 
(Urectlon  of  defendant,  Sutton  then  drove 
them  away.  A  few  days  afterwards,  28  head 
more  of  the  cattl«  were  gathered  In  and  car- 
ried from  plalntlfTa  pastnre  at  the  Instance 
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■of  Sutton,  making  a  total  of  846  head  wblcb 
'defendant  acquired  by  virtue  of  the  aale  to 
him  by  the  plaintiff.  That  after  the  cattle 
haC  been  taken  from  the  pasture  by  Sutton, 
under  defendant's  directions,  as  above  stat- 
■ed,  defendant  caused  plaintUF  to  be  paid  the 
•tun  of  ¥2,666,  which  he  accepted  In  part  pay- 
ment for  the  cattle.  That  wuen  the  written 
-agreement  herein  last  recited  was  signed  by 
the  plalntUI,  the  defendant  had  prior  thereto 
made  some  Investigation  as  to  the  number  of 
•cattle  remaining  ungathered,  and  thought 
that  there  were  about  30  head  of  them,  and 
(tlalntlff  thought  there  were  only  a  few  head 
more,  and  the  agreement  was  made  under 
«uch  belief,  and  that  had  It  not  been  for  such 
mistaken  belief  Uie  agreement  vould  not 
have  been  entered  Into. 

The  trial  Judge's  conclualoiu  of  law  are: 
<1)  That  upon  the  execution  of  the  contract 
of  January  8, 1906,  title  to  all  the  cattle  own- 
ed by  plaintiff  In  Live  Oak  coonty'passed  to 
and  vested  in  the  defendant;  ^  that  the 
contract  of  April  27,  1906,  for  the  purchase 
of  the  remnant  of  plaintiffs  cattle,  was  wlUi- 
out  consideration  to  support  It  and  void; 

that  the  contract  last  referred  to  was  ex- 
ecuted under  a  mutual  mistake  of  the  parties 
as  to  the  number  of  cattle  remaining  un- 
sathered,  and  that  the  excess  In  the  number 
over  the  contemplation  of  eltlier  party  was 
BO  gross  as  to  entitle  the  plaintiff  to  equita- 
ble relief  against  such  mistake,  and  (4)  that 
plaintiff,  under  the  facta  and  law,  was  enti- 
tled to  recover  of  the  defendant  the  sum  of 
$900,  with  Interest  at  6  per  cent  per  annum 
from  May  S,  1006.  The  contention  of  the  ap- 
pellant Is  that  the  trial  court  erred  In  all 
these  conclusions. 

If  the  contract  referred  to  In  the  first 
conclusion  vested  title  In  defendant  to  all 
the  cattle,  then.  In  order  for  him  to  escape 
paying  the  plaintiff  f  11  per  head  for  each  of 
them,  it  was  Incumbent  upon  him  to  prove 
that  he  was  In  some  way  relieved  from  ful- 
ly discharging  such  obligation.  This  he 
•ought  to  do  by  showing  that  a  new  contract 
was  made  between  him  and  the  plaintiff, 
which,  as  to  the  cattle  remaining  ungather- 
«d,  was  In  lieu  of  the  first,  and  that  be  had 
discharged  his  obligation  under  It  The  prin- 
cipal questions,  therefore,  to  be  determined 
are :  (1)  Was  the  effect  of  the  first  contract 
to  vest  title  In  the  defendant  to  all  the  cat- 
tle? And  (2)  if  such  was  Ita  effect  was 
there  any  consideration  to  support  the  sub- 
sequent agreement  by  which  It  la  claimed 
t>y  the  appellant  the  formw  was,  as  to  the 
angathered  cattle,  abrogated? 

The  essential  element  of  bargainings  con- 
cerning sales  Is  the  agreement  or  assent  of 
the  parties  to  the  present  or  future  transfer  of 
the  title  to  a  chattel,  either  designated  or 
afterwards  to  be  ascertained.  A  sale  Is  "ab- 
solute** which  has  been  completed  or  per- 
fected, while  a  "conditional  sate"  is  one 
wbidk  takes  effect  or  Is  to  become  complete 
<ni  the  performance  of  a  condition.  An  ab- 


solute sale,  however,  may  be  subject  to  a 
condition  subsequent,  as  when  th^  \a  a 
complete  or  perfect  change  of  title,  subject 
to  be  defeated  by  the  nonperformance  of 
some  annexed  condition.  The  true  criterion 
of  determining  whether  a  sale  Is  absolute  or 
conditional  is  the  intention  of  the  parties,  to 
be  discovered,  when  possible,  from  their  ex- 
press declarations,  and,  where  this  Is  not 
possible,  to  be  gathered  from  all  the  circum- 
stances of  the  case,  as  well  as  from  their 
declarations,  If  any.  Mechem  on  fiales,  $S 
4,  6,  477.  See,  also,  Hopkins  v.  Partridge, 
71  Tex.  606,  10  S.  W.  214 ;  Loeb  v.  Crow,  15 
Tex.  Civ.  App.  637,  40  S.  W.  606;  Brewer 
V.  Blanton,  66  Tex.  532,  1  S.  W.  672 ;  Boas 
T.  Schneider,  69  Tex.  128,  6  S.  W.  402.  Test- 
ed by  the  rule  stated,  we  have  no  doubt  that 
the  contract  first  made  was  an  absolute  sale, 
and  passed  to  and  vested  the  title  of  all  the 
cattle  In  defendant,  and  rendered  him  liable 
to  the  plaintiff  for  all  of  them  at  the  con- 
tract price  of  $11  per  head. 

Having  thus  disposed  of  the  first  question 
stated,  we  will  now  proceed  to  a  determina- 
tion of  the  second.  It  is  an  elemmtary  prin- 
ciple that  to  order  to  operate  as  a  discharge 
to  whole  or  in  part  of  an  earllw  contract, 
the  later  contract  must  be  supported  by  a 
valuable  consideration.  The  money  evidenc- 
ed by  the  check  wliich  the  defendant  handed 
to  plaintiff  when  the  second  agreement  was 
made  was  not  snch  a  consideration  as  would 
give  it  any  support  It  was  simply  a  pay- 
ment for  so  many  head  of  cattle  at  the  orig- 
inal contract  price,  and  left  the-  number  of 
cattle,  over  and  above  what  was  paid  for, 
for  which  defendant  was  liable  under  the 
former  contract  at  the  rate  of  $11  per  bead, 
unpaid  for.  Therefore,  If  defendant  acquir- 
ed title  to  them  under  the  second  contract, 
tostead  of  under  the  first  it  was  without 
paying  or  obligating  himself  to  pay  any  con- 
sideration whatever  for  them.  This  demon- 
strates that  It  there  were  no  other  consid- 
eration, the  so-called  "new  contract"  was  a 
nudum  pactum,  pure  and  simple.  Mo  other 
consideration  Is  expressed  in  the  new  agree- 
ment nor  contemplated  by  the  parties  when 
it  was  made.  We  cannot  to  view  of  this,  in- 
graft an  essential  togredlent  of  a  contract 
from  the  action  of  the  parties  after  the 
agreement  was  made,  for  this  would  be 
making  a  contract  for  them  whicb  is  be- 
yond the  power  of  any  coiart  Therefore, 
as  the  evidence  does  not  show  that  de- 
fendant was  obligated  under  the  new  agree- 
ment to  gather  the  cattle,  or  that  plaintiff 
was  released  from  gathering,  it  cannot  be 
said,  from  the  fact  that  defendant  or  his 
assignee  did  gather  them,  that  the  new  con- 
tract was  supported  by  a  consideration  enter- 
ing into  It  that  plaintiff  was  to  be  released 
from  gathering  the  animals,  and  the  ex- 
penses, if  any,  thereof  placed  upon  the  de- 
f«idant 

The  first  contract  having  passed  the  tltie 
to  all  the  catti^  and  there  b^ng  no  con- 
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BlderaUon  to  support  tbe  new  one,  plaintiff 
was  entitled  to  recover  the  difference  be- 
tween the  total  Talue  of  the  cattle,  estimated 
at  $11  per  head,  and  what  he  had  actnally 
received  In  payment,  which  difference  Is 
$1,151,  with  lnt»est  thereon  from  May  6, 
1906,  at  the  rate  of  6  per  cent  per  annum. 
And  It  is  for  such  sum  the  judgment  should 
have  been  rendered  in  the  court  below  In- 
stead of  the  sum  there  adjudged. 

This  renders  it  unnecessary  to  consider  the 
assignments  arising  from  the  theory  that, 
even  If  there  were  a  consideration  to  sup- 
port the  subsequent  agreement,  stUl  tbe  mis- 
take of  the  parties  as  to  tbe  number  of  cat- 
tle was  so  great  as  to  render  the  d^endant 
equitably  liable  to  plaintiff  for  the  value  of 
the  cattle  acceding  the  estimated  number. 
We  will  say,  however,  that  on  this  theory 
the  evidence  shows  the  plaintiff  was  liable 
to  tbe  defendant  in  tbe  amount  adjudged  by 
tbe  trial  court 

We  thertfore  overrule  all  of  appellant's 
assignments  of  error,  sustain  the  cross-assign- 
ment of  the  appellee,  and  Increase  the  Judg- 
ment in  favor  of  tbe  plaintiff  against  the  de- 
fendant so  that  It  shall  be  for  the  sum  of 
$1,151,  with  Interest  thereon  from  May  S, 
1906,  at  the  rate  of  6  per  cent  pw  annani. 

Reformed  and  rendered. 


INTERNATIONAL  &  G.  N.  RT.  CO.  v. 

ROGERS. 

(Court  of  CivU  Appeals  of  Texas.   Jan.  1.  1910.) 

1.  Appkai,  and  Bbsob  ($  216*>— RsnBTATIOIf 
or  Grounds  of  Rivibw—Inbibuotiorb— Re- 
quests. 

A_party  cannot  oomplaln  that  a  charge  Is 
not  sumciently  definite,  where  he  did  not  request 
one  more  Bpeclfic. 

[Ed.  Note.— -For  other  cases,  see  Appeal  and 
Shrror,  Cent  Dig.  I  628;  Dec.  Dig.  |  m*] 

2.  Appbai.  akd  Ebbob  (I  1068*)— Habulbss 

EbBOB— iNSTBUCnoRS. 

Where,  in  an  action  against  an  initia)  and 
connecting  carriers  for  injuries  from  delay  in 
shipment  of  live  stoclc,  the  jury  found  a«ainBt 
the  initial  carrier  alone,  it  was  a  finding  that 
all  the  delay  occurred  upon  that  road ;  and  any 
error  In  refusing  to  charge  that  it  was  a  pre- 
sumption of  law  that  the  injury  was  Inflicted  by 
the  last  carrier  was  harmless. 

[Ed.  Note.— For  other  casni,  see  Appeal  and 
Error.  Cent  Die  11  4226-4228;  Dec.  Dig.  S 
106&*] 

Appeal  from  Hays  County  Court;  Ed.  R. 

Kone,  Judge. 

Action  by  M.  W;  Rogers  against  the  Inter- 
national &  Great  Northern  Railroad  Com- 
pany and  others.  From  a  judgment  against 
the  International  &  Great  Northern  Railway 
Company,  It  appeals.  Affirmed. 

S.  R.  Fisher,  J.  H.  TalMchet,  S.  W.  Fisher, 
and  King  &  Morris,  for  appellant.  Win  G. 
Barber  and  T.  C.  Johnson,  Jr.,  for  appellee. 


KEY,  3.  Appellee  brought  this  suft 
against  appellant  and  two  othw  railway  com- 
panies, seeking  to  recover  damages  allied 
to  have  been  caused  by  delay  In  tbe  ship- 
ment of  120  head  of  beef  cattle  from  Kyle  to 
Ft  Worth,  Tex.  The  defendants  answered 
by  general  demurrers  and  special  exceptions, 
general  dsnlals,  and  special  pleas  setting  up 
tbe  llmltatlQit  ot  UabUity  of  each  deCoadant 
to  damages  cBoaed  by  Its  own  necUgence. 
There  was  m  Jury  trial,  wbtcb  resnlted  In  « 
Judgment  In  faTor  of  appdlee  iwUnst  ap- 
pellant for  $408.8&  Tbe  othn'  two  defend- 
ants  were  held  not  to  be  liable,  and  no  Judg- 
ment wss  nodered  against  tiwm. 

^e  first  two  assignments-  of  enor  «Hn- 
platn  of  tbe  <AargB  of  the  court  In  r^ermce 
to  tbe  measnie  of  damages;  tbe  oontcntlim 
b^ng  that  it  anthorlaed  a  doobto  recoveiy, 
and  that  as  to  the  two  head  of  cattle  lost  In 
transit  whOe  tbe  charge  Informed  the  Jory 
that  the  measure  of  damage  would  be  the 
martrat  Talue  of  the  two  beaA  of  cattle^  It 
did  not  qiedfy  martlet  value  at  any  partlca- 
lar  place.  Both  objectUms  are  ovemiled. 
Considering  the  entire  charge  fa^ether,  we 
do  not  think  the  jury  could  have  undnstood 
it  as  authorizing  a  double  lecovety.  A>  to 
tiie  other  objection,  there  Is  no  posltlTe  er- 
ror In  the  libaxge,  anA,  if  It  was  not  as  spe- 
cific as  appellant  desired,  a  mwe  qiedflc  in- 
struction should  have  beoi  requested. 

Tbe  third  asidgnment  complains  of  the  ac- 
tion of  tbe  court  In  refusing  a  special  charge 
to  the  effect  that  it  was  a  in^sumption  of 
law  that  tbe  Injury  to  the  cattle  was  inflict- 
ed by  tbe  last  carrier.  It  has  been  held  that 
the  presumption  referred  to  is  not  one  of 
law  to  be  given  in  charge  by  the  court  Bibb 
V.  Railway,  37  Tex.  Cflv.  App.  608,  M  S.  W. 
603.  But  whatever  may  be  tbe  correct  rule 
on  that  subject  we  hold  that  no  reversible 
error  was  committed  in  falling  to  so  chai^ 
In  this  case.  It  Is  true,  appellant  Was  the 
Initial  carrier,  and  the  shlpmrat  was  deliv- 
ered at  Its  destination  by  one  of  tbe  other 
defendants;  but  the  verdict  of  the  jury  find- 
ing appellant  liable,  and  that  the  other  de- 
fendants were  not  liable.  Is  equivalent  to  a 
specific  finding  that  all  tbe  dday  complained 
of  occurred  upon  appellant's  road.  Tliere- 
fore,  if  error  was  committed  In  refusing  tbe 
requested  Instruction,  the  verdict  renders 
such  error  harmless,  because  it  In  ^ect. 
finds  that  tbe  other  carriers  exercised  proper 
care  and  diligence,  and  that  ai^llant  alwie 
caused  all  the  delay  complained  of. 

Id  view  of  the  court's  charge  and  of  the 
special  charges  glvtax  at  an^anrs  request, 
we  hold  that  no  error  was  committed  In  re- 
fusing to  give  the  requested  Instructions  re- 
ferred to  In  tbe  other  two  assignments. 

No  revendble  errm  hss  been  shown,  and 
tbe  judgment  Is  affirmed. 

Affirmed. 


•For  otaar  casM  m«  ssdm  topio  and  smUoo  NUUBBS  In  Dm.  A  Ata.  Dtts.  UOT  ts  taU,  ft  R4wrt«r  XadaaH 
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RAI>LEX  et  ftL  T.  ENBPFLT. 
<C(Hin  of  Gvil  Appeals  of  T«xm.  Not.  27, 
1909.    lUbearlns  Denied  Jaa.  IS^  1910.) 

1.  MtmiCIPAI,  COBFOBATIONB  (f  608*)— OBDI- 
VAITCB8  —  FiBK  ElSCAFES— RBASONABI.BNB8S 
or  OBDINAnCB. 

Hie  sole  power  Dallai  Gtj  to  reqain 
the  constrnctiMi  of  fin  eacBpes  on  baUdlnsi  be- 
ing derived  from  its  charter.  It  cannot  exceed 
the  aathority  there  given,  and  section  71  of  the 
charter,  anUiorising  it  to  renuiie  the  conetrac- 
tion  of  snitable  fire  escapes  on  lodging  houses, 
did  not  anthoriie  an  ordinance  ^ection  99)  re- 
quiring all  rooms  above  the  eecond  story  of  lodg- 
ing houses  to  be  provided  with  more  than  (me 
way  of  escape  frcon  fires,  at  oj^Kieite  ends  of 
the  room,  and  leading  to  fire  escapes  on  the  out- 
side of  the  building  or  to  stairs  inside. 

[E^  Note.— For  other  cases,  see  Hnnidpal 
^^oratloni^  Cent.  Dig.  |  1884;  Dec  Dig.  1 

2.  IfvnOXFAL  OOBPOmATXONS  (I  121*)— Obdi- 
llAnCE8— VaUDITT— RXABOnABLBNKSS. 

Whether  an  ordinance  is  void  as  being  nn- 
reeBonable  Is  a  qneatiOD  for  the  court  under  th« 
CTidencfc 

[Bd.  NoteiT-Vor  other  obshl  see  HanMpal 
Ccnporations,  Dee.  Dlc>  f  121.*] 
8.  MuKioxPAi.  GoBPOBATions  a  60S*>— (Midi- 

1TAITCC&— Buii.Dina  Obdinarobs— nu  SiB- 

OAVES— SXAB0NABLBNB68. 

The  lo^ns  hotue  in  question  was  a  three- 
storj  comer  Mtflding,  wifh  an  alley  hi  the  rear, 
having  a  solid  wall  three  stories  high  on  the 
west  side,  and  a  fire  escape  on  the  eontb  end. 
l%e  evidence  showed  that  it  was  nnusQai  to 
have  more  than  one  fire  escape  on  such  a  build- 
ing,  and  that  it  was  impracticable  to  so  con- 
etmct  the  third  floor  rooms  of  a  building  of  such 
width,  not  situated  on  a  comer,  so  as  to  provide 
each  room  with  more  than  one  way  of  escape 
from  fire,  at  opi>oeite  ends  of  the  room  leading 
to  fire  escapes.  Bold,  that  an  ordinance  requir> 
ing  the  third  fioor  of  such  buildings  to  l>e  con- 
structed with  two  hallways,  or  one  hallway  and 
a  pordi  running  througbout  the  building,  or  a 
fire  escape  at  eadi  windoWf  would,  as  to  inside 
buildings,  be  unreasonable  and  void. 

[E^d.  Note. — ^For  other  cases,  see  Munldpal 
Corporations,  Cent  Dig.  {  1834;  Dec.  Dig.  I 
606.*] 

4.  UuinciPAXi  CoKFOBATiona  (8  603*)— Obdi- 
HANCES— OoNOTBucnow— Fire  Escapes. 

Under  an  ordinance  requiring  buildings  of 
a  certain  kind  to  have  one  or  more  fire  escapes, 
ms  directed  by  the  building  inspector,  unless  be 
deemed  fire  escapes  unnecessary,  the  building 
need  not  be  pronded  with  more  than  one  fire 
escape  where  notice  ct  audi  requirement  is  not 
given  the  owner  by  the  inspector. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporatinu,  Cent.  Dig.  |  1334;  Dec.  Dig.  | 

003.  *] 

5.  Innkebpebs  (I  10*)— AonoBS— Scrwcijw- 
CT  or  Evidence. 

In  an  action  against  a  lodging  house  keep- 
er (or  death,  alleged  to  have  been  caused  by  de- 
fendant's failure  to  provide  adequate  fire  es- 
capes, evidence  held  to  ^ow  that  decedent  was 
familiar  with  the  condition  of  the  boildlDg  as 
to  fire  escapes  when  he  was  injured. 

[Ed.  Note.— For  other  cases,  see  Innkeepers, 
Cent.  Dig.  S  16;  Dec.  Dig.  |  10.*] 

6.  iNIVEEBPBBa  10*)— ^jOITTBIBnTOBT  NZG- 
I.IOENCE. 

One.  having  the  time  and  opportunity  to 
learn  of  the  condition  of  a  lodging  house  ag  to 
fire  escapes,  by  voluntarily  remaining  in  the 


building  assumed  the  danger  of  any  (allnra  to 

provide  adequate  escapee. 

[EM.  Note.— For  other  cases,  see  Innkeepers. 
Cent  Dig.  t  IS ;  Dec  Dig.  .|  10.*] 

7.  InirKKEPEBS  (I  10*)— AonoNS— SuFFicnaT- 
OT  or  BviDENOB— Pboxiuate  Caube. 

In  an  action  against  a  lodging  house  keep- 
er for  death,  claimed  to  have  Iwen  caiued  by 
failure  to  provide  adequate  fixe  escapes,  evidence 
Aeld  to  show  such  (allure  was  not  the  proximate 
cause  of  decedent's  Injuries. 

[Ed.  Note.— For  other  cases,  see  Innkeepen, 
Cent  Dig.  116;  Dec.  Dig.  |  10.*] 

Appeal  tarn  District  Court,  Dallas  Ooun- 
ty. 

Action  by  Hattle  Radley  and  others  against 
Magdalene  Knepfly.  From  a  Judgment  for 
defendant  on  a  directed  verdict,  plaintiffs 
appeal.  Afflrmed. 

M.  Ij.  Morris  and  Crow  &  DonalsoQ,  (or 
appellanta.  Garden,  Starling  &  Otarden  and 
McCart,  Bowlin  ft  McCart,  for  appellee. 

BOOKHOUT,  J.  This  action  was  thought 
by  Hattle  Radley,  the  wife,  and  Ouy  Badley, 
liindon  Badley,  and  Elsie  Radley,  the  chil- 
dren of  R.  F.  Radley,  deceased,  plalntUCs 
In  the  court  below,  and  appellants  here,  to 
recovw  damages  resulting  from  the  death  of 
R.  F.  Badley,  deceased,  caused  by  a  fire  In 
the  Knepfly  building,  owned  by  defendant, 
appellee  at  the  comer  of  Main  and  Poydras 
streets.  In  the  city  and  county  of  Dallas, 
Tex.,  allied  to  have  resulted  from  the  n^ 
llgence  of  appdlee  In  failing  to  provlda  said 
building,  w  the  third  sttny  thereof,  used  as 
a  lodtfng  bouse^  with  suitable  and  proper 
fire  escapes,  as  required  by  the  ordinances 
of  the  dty  of  Dallas.  The  trial  was  before 
a  jury,  and  tSe  covrt,  after  the  evldmce  was 
all  in,  directed  a  verdict  for  defendant,  and 
the  jury  so  found,  and  ju^pnent  was  enter- 
ed tbereon  for  defendant  Plaintiffs  filed  a 
motion  (Or  a  new  trial,  which  was  over- 
ruled by  the  court,  to  which  ruling  they  ex- 
cepted  and  gave  notice  of  appeal,  and  have 
perfected  their  appeal  to  this  court 

R.  F.  Radl^  and  John  R.  Minor,  Jr.,  were 
linotype  tverators,  and  worked  at  night  at 
the  Dallas  News.  They  usually  went  to  bed 
about  4  o'clock  in  the  morning;  They  both 
occupied  the  same  room,  which  was  on  the 
third  floor  of  the  building,  at  the  southwest 
comer  of  Main  and  Poydras  streets  in  the 
dty  of  Dallas,  known  as  the  Kn^fly  build- 
ing. On  January  0,  1906,  a  Are  occurred  In 
the  building,  causing  Radley  to  jump  there- 
from, resulting  In  Injuries  whidi  produced 
bis  death. 

The  only  provisions  of  the  diarter  of  the 
dty  of  Dallas  bearing  upon  the  subject  of 
Are  escspes  are  as  follows: 

"Sec.  70.  To  regulate  the  slse  and  man- 
ner of  constmction  of  doors  and  stairways 
of  thoiters,  tenement  houses,  audience  rooms, 
public  halls,  and  all  hnildlngs  used  for  the 
gathering  of  a  large  number  of  people,  wheth- 


•For  etaer  eases  see  sanu  topic  and  seetlou  NUMBER  in  Dec.  *  Am.  Digs.  1M7  to  date,  A  Rsperter  Indows 
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er  now  bvUt  or  hereafter  to  t>e  buUt,  so  that 
tbere  may  be  conreiilent,  safe  and  speedy 
«xlt  In  case  of  fires. 

"Sec.  71.  To  r^ulre  the  construction  of 
«aitable  fire  escapes  6n  or  In  hotels,  lodging 
houses,  factories  and  other  bulldlnss.  wbeth- 
«r  now  bollt  or  hereafter  to  be  bnllt" 

The  ordinances  (ranltting  parts  not 
relevant)  as  pleaded  and  read  In  evidence  are 
AS  follows: 

"Sea  99.  *  *  *  And  every  hotel,  fam- 
ily hotel,  apartment  house,  boarding  house, 
lodging  house,  clubhouse,  or  tenement  house. 
In  which  persons  reside  or  lodge  above  the 
-second  story  •  •  •  shall  be  provided 
with  the  proper  ways  of  egress  or  means  of 
■escape  from  fire,  snffldent  for  the  use  of  all 
persons  accommodated,  assembled,  employed, 
lodged,  or  residing  In  such  building^  and 
-such  ways  of  egress  and  means  of  escape 
«hall  be  kept  free  from  obstruction,  In  good 
r^alr,  and  ready  for  use  at  all  ttines,  and 
all  rooms  above  the  secood  floor  In  such 
liulldlngs  shall  be  provided  wltii  more  than 
-one  way  of  egress  or  escape  firom  Are.  idaced 
as  near  as  practicable  at  opposite  endB  of  the 
Toom,  and  leading  to  Are  esoapes  on  the  ont- 
«Ide  of  such  bnildlsg  or  to  stairways  on  th6 
Inside,  provided  with  pn^er  railings. 

"Sec.  too.  In  addition  to  the  foregoing 
means  of  escape  from  fire,  all  such  bulldli^ 
as  are  enumerated  In  preceding  sections  of 
this  oi^Unance  as  are  more  than  two  stories 
In  helffht  shall  have  one  or  more  fire  escapes 
on  the  outside  of  said  bulldli^  as  m^  he 
Erected  by  the  building  inq>ector  aforesaid, 
«zcept  in  such  cases  as  said  building  Inspect- 
or may  deem  Are  escapes  to  he  nnhecessary 
In  consequence  of  adequate  provtelons  having 
been  already  made  for  safe^  In  the  event  of 
fire,  and  In  sudi  eases  of  exmptlon  the  said 
bnlldlng  inspector  shall  give  the  owner,  les- 
see, or  occupant  of  said  building  a  written  cer- 
tificate to  that  effect  and  his  reason  there- 
for. •  *  *  [Then  ft>llows  in  this  section 
a  q>eciflcatIon  for  the  construction  of  such 
fire  escapes.]" 

Had  the  dty  council  power  under  its  char- 
ter to  enact  section  99  of  its  ordinances 
above  set  out?  Section  71  of  the  charter 
•does  confer  power  on  the  city  to  require  the 
construction  of  suitable  flre  escapes  on  lodg- 
ing bouses.  Section  70  of  the  charter  confers 
on  the  dty  power  to  regulate  the  size,  num- 
ber, and  manner  of  construction  of  doors  and 
stairways  in  theaters,  t«iement  houses,  au- 
dience rooms,  public  halls,  and  all  buildings 
used  for  the  gathering  of  a  large  number  of 
people.  This  sedlon  confers  power  on  the 
city  to  re^^Iate  the  number,  size,  and  manner 
of  construction  of  flre  escapes  on  such  build- 
ings as  are  therein  named,  but  lodging  hous- 
■es  are  not  named  therein.  Appellants  con- 
tend that  section  7t  of  the  charter  confers  on 
the  dty  power  to  require  the  construction  of 
-flre  escapes  on  lodging  houses,  and  that  this 
power  carries  with  It  the  authority  to  require 
■everything  essential  to  make  such  authority 


effective  to  subserve  the  purpose  intended  to 
protect  the  public  from  loss  of  t^fe  by  flre. 
Section  99  of  the  ordinances,  In  stipulating 
that  all  rooms  above  the  second  floor  of  lodg- 
ing bouses,  **ahall  be  provided  with  more 
than  one  way  of  egress  or  escape  from  flre 
placed  as  near  as  practicable  at  opposite  ends 
of  the  room  leading  to  flre  escapes  on  the  out- 
side of  the  building  or  to  stairways  provided 
with  pTopm  railings,"  embraces  a  require- 
ment which  tibe  dty,  under  the  tenos  of  the 
charter,  was  not  authorised  to  make.  This 
requirement  was  not  essential  to  the  con- 
struction of  a  pn^er  fire  escapa  TbB  dty 
derives  Its  powo:  to  require  the  cemstmction 
of  flre  acApM  from  Its  diarter,  and  it  can- 
not ttoeed  the  authority  therein  conferred. 
Tosburg  v.  Mayor,  77  Tex.  568,  14  B.  W. 
196;  Qabel  t.  Houston,  28  Tex.  84a 

The  next  question  in.  Was  the  ordinance 
unreasonable,  and  tho^bre  void?  This  was 
a  question  for  the  decision  of  the  court  after 
hearing  the  evidence.  Austin  v.  Cemetery  Ca« 
87  Tex.  830^  28  a.  W.  S28t  47  Am.  St: 
114.  It  was  shown  that  die  building  wboe 
the  flre  occurred  Is  on  a  comer.  Main  street 
runs  aloi«  Its  front,  and  Poydras  street 
along  Its  east  side.  There  is  an  alley  In  the 
rear,  and  a  scdid  wall  three  etorlea  in  h^ht 
on  the  west  sid&  Thwe  was  a  flre  escape  <ki 
the  south  Old,  whidi  was  In  good  order  at 
the  time  of  the  flra  There  was  evidraice. 
by  m^  experienced  in  building  in  Dallas, 
that  th^  never  had  known  of  more  than  one 
flre  escape  on  a  three-story  bnlldlng  such  as 
this  was.  The  evidence  showed  that  it  was 
Imi^acticable  to  so  oonstruct  the  roomn  on 
the  third  floor  of  a  building  25  f^  wide,  not 
situated  on  a  otmer,  so  as  to  provide  each 
room  with  more  than  one  way  of  egress  or 
escape  from  flre,  [Aaced  at  opposite  ends  of 
the  room  leading  to  the  flre  escapes  on  the 
outside  of  the  building.  If  appellants*  con- 
struction of  the  ordinance  Is  correct,  then  the 
third  floor  should  have  been  constructed  with, 
two  hallways,  or  one  hallway  and  a  v^nda 
or  porch  running  the  entire  Iwgth  of  the 
building,  or  a  flre  escape  at  eadi  window. 
It  is  dear  that  sudi  construction  would,  as 
to  inside  buildings,  destroy  the  value  of  all 
stories  above  the  second,  and  amount  to  a 
practical  confiscation  of  the  sam&  The  or- 
dinance Is  oppressive  and  unreasonable,  and 
therefore  void:  Cooley.  Const  Um.  pp.  2S0- 
283,  and  note  1  <7th  Ed.)  p.  281;  Dillon, 
Munlc.  Oor.  (4th  Bd.)  H  821,  822.  Section 
100  of  the  building  ordinance,  celled  above, 
does  require  the  erection  of  one  or  more  fire 
escapes  on  all  such  buildings  as  are  aiumer^ 
ated  in  the  preceding  sections.  Lodgtag 
houses  more  than  two  stories  in  h^ght  are 
among  the  buildings  so  enumerated,  and  are 
required  to  be  eqai[^>ed  with  one  fire  escape. 
If  more  than  one  is  desired,  then  notice  of 
such  requlronent  must  be  glvm  the  ownw  by 
the  building  inspector.  There  being  no  con- 
tentl(m  that  such  notice  was  given,  this  or- 
dinance was  complied  with       baving  the 
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tmlldiiig  eiinttiped  yrlth  one  fire  escape;  and 
hence^  there  waa  no  rlolatloa  of  this  ordi- 
nance. 

The  facta  as  to  how  B.  F.  Badley  sustain- 
ed the  injuries  causing  his  death  are  shown 
by  the  erldence  of  John  B.  Minor,  Jr..  who 
tesUfled,  among  other  things,  aa  follows: 

•That  be  knew  B.  F.  Badley  In  hla  life- 
time, and  on  and  for  orer  a  month  prior  to 
January  9, 1006,  lie  and  Badley  occupied  the 
same  room  in  the  Kn^fly  building,  located 
at  die  southwest  comer  <tf  Main  and  PQJ- 
draa  streets.  In  the  dty  of  Dallas,  Tex.  I 
had  been  In  the  building  over  a  year,  and 
Badley  had  started  on  his  second  month  at 
the  time  of  the  fire.  I  rented  the  room  we 
occupied.  NOi  2,  from  Lewis,  CoIIIds  &  Her- 
nlsdid,  agents  itf  defoidant,  and  I  paid 
them,  or  tbeta-  bookkeeper,  the  rent  of  same ; 
Badley  paying  me  his  half  of  same.  We  had 
been  there  six  or  elgbt  days  on  the  second 
monOi  wbrai  the  lire  occurred.  There  are 
serai  rooms  on  tbe  third  floor;  Are  on  the 
east  Bide,  and  two  on  the  west  side.  The 
hall  la  on  the  wwt  side  mostly.  The  stair- 
way la  located  In  the  southwest  comer,  and 
the  only  fire  escape  to  the  building  at  the 
south  end  of  flie  hall,  beyond  where  the 
stairway  starts  down  the  tblrd  floor,  and 
passes  undw  the  window  leading  to  the  fire 
escape.  Baffin  waa  at  the  time  a  strong  man 
phyalcally,  and  in  eood  health.  We  occupied 
the  same  bed,  situated  In  the  northwest  cor- 
ner of  the  room.  There  were  three  doors  to 
the  room— one  In  the  center  on  the  west  side, 
opening  in  the  ball,  one  on  the  south  side, 
and  one  on  the  north  side,  near  the  east  wall 
of  the  building— a  double  bay  window  on 
the  east  side,  and  a  window  In  the  southwest 
comer,  opening  Into  the  hall.  The  north 
and  soutb  doors  won  of  glass  in  the  upper 
half  and  wood  in  the  lower  half.  At  tUe  time 
of  the  fire  Badley  knew  the  condition  of  the 
building  as  to  Are  escapes.  He  and  I  bad 
never  discussed  the  subject  On  the  momlng 
of  January  9,  1006.  I  flrst  waked  up  and  dis- 
covered the  fire  in  the  Knepfly  building.  It 
seemed  to  be  confined  to  the  hallway  and 
tblrd  floor  and  the  second  floor.  I  imme- 
diately waked  Badley  up.  I  got  up  and  sat 
on  the  floor  to  put  on  my  shoes,  and  saw 
smoke  coming  under  the  hall  door  In  three 
little  curls,  and  I  then  hallooed  to  Badley 
the  building  was  on  fire ;  to  get  up.  I  then 
ran  to  the  bay  window,  and  broke  ont  the 
north  glass  with  a  small  hammer  and  punch- 
ed out  the  screen  with  m.r  hand,  and  saw 
smoke  coming  from  the  second  story,  and  the 
wind  blew  It  In  my  face.  Just  as  I  turned 
round  Badley  opened  the  hall  door  and  the 
flames  shot  In,  and  I  threw  my  hands  to  my 
face  to  protect  myself.  Badley  came  stagger- 
ing back,  and  I  ran  and  caught  him  and  car- 
ried him  to  the  north  window.  I  did  not  hear 
blm  say  a  word  after  he  got  up  and  before 
be  Jumped.  He  had  picked  up  his  clothes, 
and  threw  them  around  blm  and  his  coat 
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aronnd  bia  shoaldm.  I  had  on  a  ault  of 
underwear,  bnt  no  shoes.  I  did  not  notice  If 
be  had  on  bis  shoes.  We  had  no  notice  of 
any  fire  except  smoke  and  heat,  but  when  the 
ball  door  was  opened,  It  waa  a  solid  mass  of 
flames  in  the  hall  coming  up  the  stairway,  and 
Into  our  room  when  our  door  was  opened. 
Our  hall  door  was  within  four  or  flve  feet  of 
the  top  and  banister  of  the  stainray.  Wboi 
onr  door  -was  opened  a  man  could  not  have 
gone  Mther  to  the  fire  escape  or  stairway  and 
get  ont  alivft  Mr.  Radley  appeared  to  be 
suffering  and  badly  burned  on  the  espoeed 
parts,  hands  and  fiice^  when  I  helped  him 
to  the  window  bQI,  a  foot  or  two  above  tbB 
floor,  and  he  Jumped."  On  cross-examina- 
tion he  tesUfled:  "When  Badl^  opened  the 
door  it  blew  back  with  such  force  as  to  throw 
Badl^  balfwi7  across  the  roomu  I  could 
not  say  if  be  wu  burned  fatally  or  not  From 
the  time  I  got  iq>  to  the  time  we  Jumped  was 
about  one  mlnut&  The  first  floor  of  the 
ELuepfly  building  was  thai  oocnpied  tqr  the 
Gaston  National  Bank,  the  second  by  law- 
yers and  an  architect,  and  the  third  used 
for  roomhig  or  lodging  purposes  only.  I 
thought  Badley  was  so  badly  burned  that  he 
might  have  died  from  the  bums  only;  that 
was  my  opinion  when  I  helped  him  to  the 
window." 

Undrar  this  evidence  the  following  questions 
arise:  (1)  Was  B.  F.  Badley  at  the  time  ot 
the  Are  familiar  with  the  condltltm  of  the 
third  flow  of  the  building  as  to  fire  escapes? 
(2)  If  defendant  was  n^Igent  in  falling  to 
equip  the  third  floor  of  the  building  with 
proper  Ore  escapM,  did  B.  F.  Badl^  hare 
time  to  make  use  of  a  Are  escape  after  dlv- 
coverlng  the  fire;  in  other  words,  can  it  be 
said  that  such  failure,  If  there  ms  a  failure, 
was  the  proximate  cause  of  his  injuries?  The 
evidence  shows  that  Badley  had  been  occupy- 
ing a  room  on  the  Oiird  Aoor  of  the  bulldliv 
flve  or  six  weeks.  There  were  seven  rooms 
and  a  hallway  on  this  floor,  with  a  stairway 
leading  from  the  southwest  comer  of  the 
building  to  the  hallway.  There  was  a  Are 
escape  in  the  rear  end  of  the  building.  lead- 
ing to  the  third  floor.  Badley  knew  that  this 
fire  escape  was  on  the  building,  and  had  seen 
the  witoess  Minor  go  out  on  the  same  to  try 
and  locate  a  former  fire.  In  fact  the  testi- 
mony of  Minor,  which  was  not  contradicted, 
Is  that  Radley  knew  the  condition  of  the 
building  as  to  fire  escapes.  When  we  consid- 
er the  length  of  time  that  Badley  had  occu- 
pied a  room  on  the  third  fioor  of  the  building, 
in  connection  with  testimony  of  the  witness 
Minor,  it  is  clear  that  previous  to  and  at  the 
time  he  was  Injured  he  was  familiar  with 
the  condition  of  the  building  as  to  fire  es- 
capes. Having  had  time  to  ascertain  the 
condition  of  the  building  as  to  fire  escapen, 
and  to  secure  another  room  and  more  thereto, 
by  voluntarily  continuing  In  the  building  he 
took  the  hazard  of  the  failure  to  provide  it 
with  fire  escapes  (if  there  was  a  failure  in 
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tlilB  respecQ.  'Annalodo  t.  FergufloUt  87  App. 
Dir.  leo,  55  N.  T.  Snpp.  769;  WUly  t.  Mnl- 
ledr.  78  N.  T.  810,  84  Am.  Rep.  566;  Huda  t. 
American  Glucose  Co.,  154  N.  T.  474,  48  N. 
E.  897. 40  B.  A.  411.  Again,  noder  tbe  evi- 
dence. In  oar  opinion,  it  dearly  appears  that 
the  failure,  if  there  was  such,  to  iwoperly 
equip  the  bnUdlng  with  fire  escapes  was  not 
the  proximate  canse  of  the  Injuries  to  IL  F. 
Badley.  The  only  eTld«Ke  as  to  the  means 
need  by  Radl^  to  escape  from  the  fire  Is  the 
testimony  of  the  witness  Minor.  He  says 
that  after  Radley  <^aied  the  hall  door  tbe 
Are  blew  back  with  such  force  as  to  throw 
him  halfway  across  the  room,  and  be  thought 
Radley  was  so  badly  burned  that  he  might 
die.  He  then  caught  him  and  carried  him 
to  the  window,  and  he  Jumped.  This  all  took 
less  than  a  minute. 

The  appellants  urged  that  the  defendant 
was  negligent  ta  falling  to  prorlde  a  fire  es- 
cape on  tbe  ftont  of  the  building,  as  well 
as  its  rear,  and  argue  that,  had  there  been 
a  fire  escape  on  the  front  at  the  building,  by 
going  from  room  Na  2  through  rooms  3,  4, 
and  5  he  could  have  reached  the  same  and 
avoided  tiie  Ore.  There  were  doom  leading 
from  room  2  to  romn  8,  and  from  room  3  to 
room  4,  and  thence  to  room  5,  which  opened 
on  Main  street  These  rooms  were  occupied 
by  taunts,  and  the  doors  locked.  But  It  is 
insisted  that  these  doors  at  the  top  were  made 
of  glass  which  could  be  easily  broken.  Con- 
sidering the  injuries  Radley  received  from 
the  fire  when  he  opoied  the  hall  door,  and 
the  time  which  elapsed  from  the  time  that 
be  awoke  and  the  time  he  Jumped  from  the 
building,  which  was  lees  than  one  minute.  It 
seems  clear  that,  bad  there  been  a  Are  escape 
on  the  Main  street  end  of  tbe  building,  Radley 
could  not  have  reached  It  In  time  to  have 
avoided  tbe  Injury.  It  seems  therefore  clear 
that  the  failure  to  erect  a  fire  escape  on  the 
Main  street  end  of  the  building  was  not  the 
proximate  cause  of  the  Injuries  to  Radley. 

It  follows  from  the  foregoing  remarks  that 
the  coart  did  not  err  In  InatructlDg  a  verdict 
for  defendant,  and  the  Judgment  is  affirmed. 


BEAVERS  et  al.  v.  BAKER,! 

(Conrt  of  Civil  Appeals  of  Texas.    Nov.  27, 
1900.  Rehearing  Denied  Jan.  8, 19ia) 

1.  STmiLATIONB  (8  18*)— Opbbatiow— Swpo- 

LATI0N8  AS  TO  XBSUES  —  EUUHTATIHG  IS- 
SUES. 

In  an  action  by  a  grantee  of  a  loc  adjoining 
defendant's  lot  acquire  from  the  same  graotor 

through  a  prior  conveyance  to  recover  a  strip 
claimed  as  a  part  of  plaintifTs  lot,  a  stipula- 
tion at  trial  that  defendant,  by  purchase  from 
one  having  an  option  oa  her  lot  from  the  gran- 
tor, acquired  all  the  option  holder's  interest,  and 
acquired  the  property  described  in  the  grantor's 
deed  to  her,  being  made  merely  to  close  any  dis- 

Eute  that  defendant  acquired  all  of  tbe  option 
older'*  interest  in  the  lot.  did  not  require  a 


verdict  for  defendant,  as  th%  banes  runained 
whether  defendant's  deed  conveyed  the  land  in 
controversy,  and,  U  so,  whether  plaintiff  bad 
notice  thereof  when  he  purehased. 

[EU.  Note.— For  otiwr  caaes,  see  StipnIatiottB, 
Dec  Dig.  1 18.*] 

2.  Tbiai.  (S  253*)  —  iNSTBucnoNS  iQNOBma 

Issue. 

In  an  action  by  a  grantee  of  a  lot  adjoining 
defendant's  lot  acquired  from  the  same  gran- 
tor by  a  prior  conveyance  to  recover  a  strip 
claimed  as  a  part  of  plaintiff's  lot,  a  charge  re- 
quiring a  finding  for  defendant  In  case  of  fraud 
or  mistake  in  the  description  in  her  deed,  was 
properly  refused  as  ignoring  ^e  issue  whether 
plaintiff  had  notice  thereof  when  purchaainc. 

[Ed.  Note.— For  other  cases,  aee  TriaL  Dec 
Dig.  8  253.*3 

3.  Apfeai,  and  EaaoB  (|  1057*}— HajucLESs 
Erbob  —  Exclusion  oj  Etidinci — Facts 
Sbown  bt  Stipui^tion. 

In  an  action  between  adjoining  lot  owners 
to  recover  a  strip  claimed  by  plaintiff  as  a  part 
of  his  lot,  objection  to  the  exclusion  of  testimony 
that,  when  defendant  purchased  the  opti<m 
rights  acquired  by  her  from  the  parties'  conuntHi 
grantor,  the  option  holder  represented  that  the 
lot  was  of  a  certain  depth,  was  obviated  where 
tbe  parties  stipulated  at  trial  that  defendant  ac> 
qnired  all  the  fiption  holder's  interest  In  tbe  lot. 

[Ed.  Note^Por  other  cases,  see  Appeal  and 
Error,  Gent.  Dig.  H  41»lr-4189:  De&  Dig.  | 
10o7.*] 

4.  VeNDOB  AlfD  PUBCHASKB  ((  243*)  — BONA 

FiDK  Pdbchabbk— EviDEMOE— AnmssiBix.- 

ITT. 

No  fraud  or  mistake  as  to  the  description  of 
a  lot  conveyed  to  a  prior  grantee  could  affect  the 
rights  of  a  subsequent  grantee  of  an  adjoining 
lot  from  the  same  grantor,  unless  he  had  notice 
thereof  when  purchasing,  so  that,  in  an  action 
by  the  later  purchaser  against  the  prior  grantee 
to  recover  a  strip  claimed  as  a  part  of  his  lot, 
evidence  that  the  option  holder,  throu^  whom 
the  prior  grantee  acquired  her  right  to  purchase, 
stated  that  the  lot  bad  a  certain  d^th,  was  im- 
mateilaL 

[Ed.  Note^Fw  odier  cases,  see  Vendor  and 
Purchaser,  Dec.  Dig.  |  243.*] 

5.  Vbndob  and  Pubohaseb  (S  242*)— Bona 
FiDB  Pubohaseb— Bubden  of  Proof. 

Ordinarily,  the  burden  is  upon  a  subsequent 

?nintee  to  show  that  he  Is  a  bona  fide  purchaser 
or  value  without  notice  of  a  prior  grantee's  ti- 
tle; Rev.  SL  1895,  art  4640,  making  all  un- 
recorded conveyances  void  as  to  subsequent  pur- 
chasers for  value  without  notice. 

[Bd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Gent  IMg.  Sfi  003-^;  Dec  Dig.  | 

e.  Vkndob  and  Pubohasxb  (I  242*)— Bona 
Fide  Pubohaseb  —  Bubden  or  Showino 
Notice. 

In  an  action  by  a  grantee  of  a  lot  adjoin- 
ing defendant's  lot,  acquired  from  tbe  same 
grantor  through  a  prior  conveyance,  to  recover 
a  strip  claimed  aa  a  part  of  plaintiff's  lot,  de- 
fendants conceded  that  the  description  of  the 
lot  in  their  deed  and  option  contract,  by  refer* 
ence  to  a  certain  plat,  waa  InaufBdent  to  give 
them  the  legal  title  to  the  atrip  in  controversy, 
it  showing  tbe  strip  as  a  part  of  plaintilTs  lot, 
but  alleged  that  such  reference  was  placed  in 
the  deed  by  fraud  or  mistalce,  and  prayed  that 
tbe  deed  be  corrected  so  as  to  give  them  title 
to  the  strip.  Heid  that,  while  otdluarily  tbe 
burden  was  upon  a  subsequent  grantee  to  show 
that  he  was  a  bona  fide  holder  without  notice 
of  a  prior  grantee's  title,  uoder  tbe  drcumstan- 
ces  the  burden  was  upon  defendants  to  show 


*For  otbsr  esses  ■«•  ssms  topic  and  ssetton  NUHBBB  In  i>«e.  ft  Am.  Otgs.  1M7  to  date.  A  Rsportor  ladases 

fWrlt  of  •rror  denied  by  Baorcme  Court. 


Digitized  by 


Google 


Tex.) 


BEAVERS  T.  BAKER. 


461> 


fnnd  or  mistake  in  the  desci1ptl(Hi  in  their  deed, 
and  that  plaintiff  had  notice  thereof. 

[Bd.  Mote.— For  other  cases,  see  Vendor  and 
P^hascr,  OanL  Dig.  H  603-605;  Dec.  Dig.  { 

7.  vsndob  and  puschaseb  <|  235*)— boha 
Fids  Fubohassbs— Rights. 

The  e^inlty  of  a  bona  Sde  purchaser  with- 
out notice  of  title  in  another  by  a  i^or  con- 
▼eyance  will  be  protected  only  to  the  extent  of 
hia  payment  of  the  purchase  price  by  cash,  or 
negotiable  promisKirj  notes ;  tiie  girine  of  non- 
negotiable  notee  not  being  payment  Within  the 
rule. 

tEd.  Note. — For  other  caaes,  see  Vendor  and 
Parchaser,  Cent  Dig.  (  57S ;  Dec.  Dig.  f  235.*] 

8.  Appeal  and  Eebob  (8  901*) —Review — 
BuKDKN  or  Showino  Ebbob. 

Ttie  burden  Is  opon  appellant  to  show  er^ 
ror  In  rejecting  a  eharge< 

[Ed.  Mote.— For  other  caaee,  see  Am>eal  and 
Srror,  Gent.  Di»  I  8670;  Dee.  Di^  801.*] 

9l  TKIAI.  (I  262*)— iNBTBtTCnONS  —  CONFOBU- 

JTT  lo  Evidence. 

In  an  action  by  a  subesQuent  bona  fide  pnr- 
chaser  of  a  lot  adjoining  defendants*  lot  without 
notice  of  defendanti^  title  to  a  part  of  plain- 
tiff's lot,  to  recover  snch  part,  where  there  was 
no  evidence  that  plaintiff's  payments  for  his  lot 
by  cash  or  negotiable  notes  equaled  the  value 
<a  plaintiff's  lot  ezclading  the  strip  claimed 
by  defendants,  so  as  to  exclude  plaintiff,  as  sub- 
sequent bona  fide  purchaser,  from  further  pro- 
tection, a  requested  charge  based  on  that  the- 
ory was  properly  refused  as  not  raised  by  the 
evidence. 

[Dd.  Note.— For  other  eases,  see  Trial,  Dec 
Dig.  «  252.*J 

Appeal  from  District  Court,  Tarrant  Cotrn- 
ty ;  Irby  DamkllD,  Judge. 

Actltm  by  J.  A.  Baker  against  Sophia 
Beavers  and  others.  From  a  Judgment  for 
plaintiff,  defendants  appeal.  Affirmed. 

Martin  ft  Smith,  for  appellants.  J.  C.  Mil- 
ler and  Copps,  Oantey,  Hanger  ft  Short,  for 
appellee. 

.CONNER,  a  J.  On  September  21,  1906. 
appellee  Baker.  Instttated  tbla  salt  to  re- 
cover all  of  lot  18  fn  blof^  09  of  the  dty  of 
North  Ft  V^orth,  Tex.,  "as  per  map  of  same 
recorded  fa  volume  63.  pages  149, 150,  of  the 
Deed  Record  of  Tarrant  Coanty."  Appel- 
laAt  Sc^ibla  Beavers  owna  lot  6  Immediately 
west  of  said  lot  18,  and  as  part  of  said  lot 
6  bad  fenced  about  80  feet,  as  appellee  al- 
leges, of  the  west  end  ot  said  lot  IS,  and 
heatCB  the  sntt  The  trial  resulted  In  a  ver- 
dict and  Judgmrait  tor  appellee  o£  which  ap- 
pellants  complain. 

The  facts,  snbBtanHally,  are:  That  the 
dty  of  NorUi  FL^  Worth  was  duly  Incorporat- 
ed under  the  ptdtIbIous  bf  <^pter  11,  tlL 
18,  Bev.  8t  Tex.  1896,  as  amended  In  chap- 
ter 181,  p.  198,  of  the  Acta  of  1897,  aa  the 
12th  day  of  November,  1902,  at  which  time 
the  proceedings,  together  with  a  plat  of  the 
incorporated  territory,  Incloding  said  block 
BO,  was  duly  recorded  "In  Deed  Record  of 
Plats,  volume  106.  pages  64,  65,  70.  and  71. 
Tarrant  county,  Tex.**  The  plat  here  rtfer- 


red  to  shows  that  lot  6  Is  ahoat  twice  the 
d^rth  of  lot  18,  but  fftils  to  show  in  feet  the 
exact  width  or  ieptb  of  either  lot,  and  it 
also  fiillB  to  show  that  there  was  any  alley 
platted  between  the  lota.  Thereafter,  on  the 
29th  day  of  December.  1902,  the  North  Ft 
Worth  Townslte  Company  executed  a  lease 
of  said  lot  6,  block  69,  to  J.  Q.  Beavers, 
which,  among  other  tblDgs,  conferred  upon 
Beavers  an  option  of  purchase.  The  lot  In 
the  lease  was  described  merely  as  "lot  6, 
block  69,  In  North  Ft  Worth,  according  to 
the  plat  thereof  on  record  in  the  office  of  the 
clerk  of  the  county  court  of  Tarrant  county, 
Tex."  It  was  formally  admitted  that  Sophia 
Oarbntt,  now  Sophia  Beavers,  acquired  by 
purchase  all  ct  the  rights  and  Interest  to 
said  lot  6  that  had  been  conferred  upon  J. 
6.  Beavers  liy  the  contract  above  mentioned, 
and  it  is  undisputed  that  later  she  exercised 
the  option  given  to  Beavers  and  purchased 
lot  6  from  the  North  B*t.  Worth  Townslte 
Company,  receiving  deed  therefor  on  Novem- 
ber 4,  1903.  The  deed,'  however,  described 
the  lot  In  the  same  terms  as  it  was  describ- 
ed In  the  Beavers  contract,  viz.,  "as  lot  6, 
In  block  59,  In  North  Pt  Worth,  according 
to  the  plat  thereof  on  record  In  the  office  of 
the  clerk  of  Tarrant  county,  Tex."  The  deed 
was  duly  recorded  June  9,  1906.  Beavers 
testified,  without  contradiction,  that,  at  the 
time  of  the  contract  with  him  for  the  pur- 
chase of  lot  6.  the  agent  of  the  townslte  com- 
pany exhibited  a  printed  map,  incorporated 
in  the  record,  which  shows  lot  6  to  have  a 
depth  of  140  feet  sud  that  the  lines  of  the 
lot  were  actually  so  pointed  out  to  blm. 
This  printed  map  presents  block  69  substan- 
tially the  same  as  the  map  hereinbefore  re- 
ferred to,  except  that  the  printed  map  by 
figures  denotes  that  lot  6  has  a  frontage 
west  of  60  feet  with  parallel  lines  extend- 
ing east  to  a  depth  of  140  feet.  Sophia  Oar- 
butt  later  and  prior  to  the  institution  of  this 
suit  Intermarried  with  said  J.  O.  Beavers, 
and  both,  as  also  the  townslte  Munpany,  are 
parties  herein. 

Appellee.  Baker,  claims  lot  13.  block  69, 
by  virtue  of  a  deed  executed  by  the  presi- 
doit  of  the  North  Ft.  Worth  Townslte  Com- 
pany on  the  I6th  day  of  August  1906,  and 
recorded  on  the  18th  day  of  that  month. 
The  deed  recites  '^e  consideration  ot  four 
hundred  dollars,  payable  fl6.00  in  cash,  and 
a  prranlssory  note  providing  for  the  imymoit 
of  $5.00  per  month,  with  Interest  st  the  rate 
of  eight  per  cent  per  annum,"  and  thus  de- 
scribes the  lot:  *Xot  IS,  In  block  69,  of  the 
town  of  North  Ft  .Worth,  ss  per  map  or  plat, 
of  same  recorded  in  volume  68,  page  140,  ot 
the  Deed  Record  of  Tarrant  County,  Tex." 
The  map  referred  to  In  this  deed  Is  one  that 
was  made  snd  duly  recorded  by  the  "North 
Ft  Worth  City  Company  of  Ft  Worth,  Tex., 
by  N.  Harding,  receiver,"  on  the  2d  day  of 
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October,  ISM,  and  dutwi  that  lot  13  baa  an 
east  frontage  ot  60  feet,  extrading  back  abont 
BO  feet  to  an  all^,  and  that  lot  6  fronts 
west  wlOi  an  eartem  rai»nBlon  100  feet  to 
tbe  same  aUe7 ;  tbe  width  of  the  alley  not  be- 
ing Bbown.  It  Is  imdlBputed  that  tbe  North 
Ft  Worth  Townaite  Ounpany  Is  the  grantee 
and  sncceaaor  of  the  North  Ft  Worth  City 
Company,  and  the  authwlty  of  Harding,  aa 
recover,  la  not  qnestioned. 

The  court  thtia  submitted  the  Isanea:  "Ooi- 
tlemen  of  the  Jury:  If,  from  tbe  evidence, 
you  find  that  at  the  time  the  written  con- 
tract between  the  North  Ft  Worth  Townr 
alto  Ccnapany  and  J.  G.  Beavera,  for  the  pnr^ 
chaee  of  tbe  property  therein  described,  was 
entwed  Into,  It  was  agreed  by  and  betwera 
Mr.  H<9Un8,  r^reeenting  said  company,  and 
said  J.  O.  Beavers,  that  the  lot  referred  to  In 
said  contract  was  140  feet  in  depth,  and  If 
you  further  find  from  the  evidence  that  to 
give  said  lot  that  depth  would  include  tbe 
property  In  controversy,  and  that  the  map 
referred  to  in  said  contract  ahowed  the  lot 
to  be  of  that  d^th,  or  that  at  the  time  iflaln- 
tlff  purchased  the  lot  described  In  hia  deed 
Introduced  In  evidence  he  had  notice  of  any 
fact  which  would  have  put  a  person  of  ordi- 
nary prudence  upon  Inquiry  that  would,  if 
pursued,  have  lead  to  a  discovery  of  said 
understanding  and  agreement  by  and  be- 
tween aald  H(9klns  and  said  Beavers,  if  you 
find  there  was  such  an  agreement,  then  yon 
will  return  a  verdict  in  favor  at  defendants 
J.  G.  Beavers  and  Sophia  Beavers,  as  against 
tbelr  codefendant,  North  Ft  Worth  Townslte 
Company,  and  as  against  plaintiff.  The  bur- 
den Is  uptm  the  defendants  to  suateln  by  a 
preponderance  of  the  evidence  the  affirmative 
of  the  issues  submitted  to  you  In  foregoing 
portions  of  this  charge,  and,  If  th^  have  not 
dlscbai^;ed  that  burden,  you  will  return  a 
verdict  in  favmr  of  the  plaintiff  for  the  prop- 
erty sued  for  and  described  in  his  petition, 
end  also  In  favor  of  defeudant  North  Ft 
Worth  Townslte  Company  on  the  cross-bill 
against  It  by  defendants  J.  G.  Beavers  and 
Sophia  Beavers.  You  are  tbe  exclusive  Judg- 
es of  tbe  credibility  of  tbe  witnesses,  of  tbe 
weight  of  the  evidence,  and  of  the  facts 
proved." 

The  verdict  and  Judgment  was  for  appellee, 
and  appellants  have  assigued  a  number  of 
errors.  We  cannot  uphold  tbe  contention 
that  the  agreement  In  tbe  trial  to  tbe  effect 
that  Sophia  Garbutt,  by  purchase,  acquired 
all  of  the  interest  In  lot  6  J.  G.  Beavers  had 
at  the  time  he  sold  to  her,  and  that  Mrs. 
Garbutt  acquired  from  the  North  Ft  Worth 
Townslte  Company  the  property  described  In 
tbe  deed  of  the  company  to  her,  required  the 
peremptory  instruction  requested  In  appel- 
lants* favor.  These  agreements  were  evident- 
ly Intended  to  only  close  dispute  as  to  tbe 
fact  otherwise  undisputed  In  the  record, 
that  Mrs.  Garbutt  acquired  from  Beavers  all 
of  tbe  Intwest  In  lot  6  he  bad  secured  by 


virtue  of  his  contract  with  the  townsltB  com- 
pany, and  all  of  the  interest  the  company 
conveyed  by  the  deed  to  hw.  There  yet  re- 
mained the  question  of  whether,  as  against 
appellee,  the  deed  In  fact  conv^ed  Ibe  land 
in  controversy,  and,  If  so,  whether  ftK>ellee 
had  notice  thereof.  Tbe  court  therefore 
properly  rejected  tbe  peremptory  instruction. 
^)eclal  chaises  Nos.  1,  2,  and  3  required  a 
finding  for  appellants  In  event  there  was  ^- 
ther  fraud  or  mutual  mlatake  In  the  de- 
scriptive redtaticm  of  bra  deed  regardless  of 
whether  appellee  had  notice  tbereof.  The 
charges  were  therefore  properly  rejected  as 
ignoring  Ibis  Issua  The  objection  to  tbe  ex- 
clusion of  the  testimony  shown  In  bills  of  ex- 
ceptl<ms  Nob.  1,  2,  and  8,  to  tbe  effect  that 
at  the  time  Beavm  sold  to  Mrs.  Garbutt  ha 
represented  the  lot  to  have  a  depth  of  140 
feet,  is  obviated  1^  tbe  tect  that  it  Is  agreed 
that  she  acqolred  all  of  the  Interest  held  by 
Beevera,  and  the  court  In  ^Eect  so  assomed 
In  his  cbarge.  The  dia^  also  deatroys  the 
force  ot  tbe  further  suffintlon  Oiat  the  evl- 
dmce  was  relevant  to  apptilants'  plea  for  a 
correction  of  the  deed  to  Mrs.  Garbutt 
Whatever  the  right  as  between  Mrs.  Qarbutt 
and  the  townslte  company.  It  could  not  affect 
appellee,  unless  be  bad  notice  at  the  time  of 
his  purchase  of  the  fraud  or  mistake,  and  the 
instruction  was  to  the  effect  that  appellants 
were  mtltled  to  recover  If  appellee  had  sudi 
notice. 

The  remaining  questlonB  present  more  dlf- 
ficulty,  perhaps.  In  tbe  ninth  asslgnmoit  It 
is  Insisted  that  the  court's  charge  is  errone- 
ous in  placing  tbe  burden  of  proof  fipon  ap* 
peUanta.  It  Is  true  that  ordinarily  the  bur- 
den is  upon  tbe  subsequent  vendee  of  land 
to  show  that  he  Is  a  bona  fide  purchaser  for 
value  without  notice  of  tbe  title  of  a  prior 
grantee  (see  Bev.  St  1895,  art  4640;  Wat- 
kins  V.  Edwards,  23  Tex.  448);  but  as  ap- 
plied to  tbe  circumstances  of  this  case,  we 
are  of  opinion  that  the  court's  charge  Is 
correct.  Appellants  proceeded  upon  tbe  the- 
ory that  the  map  or  plat  to  which  the  con- 
tract of  Beavers  and  the  later  deed  to  Mrs. 
Garbutt  referred  was  not  the  controlling  plat 
and  that  said  deed  without  correction  was 
Insufficient  to  vest  In  Mrs.  Qarbutt  the  legal 
title  to  any  part  of  the  land  In  controversy. 
In  appellants'  answer  they  specially  pleaded 
that  the  recitation  In  tbe  deed  from  the  town- 
site  company  to  Mrs.  Garbutt,  vis.,  "as  shown 
by  tbe  map  now  of  record  In  the  county 
clerk's  office  of  Tarrant  county,  Tex.."  was 
placed  In  the  deed  "either  by  mutual  mistake 
of  tbe  parties  or  placed  therein  by  defend- 
ant (the  townrfte  company)  In  order  to  de- 
fraud and  deprive  her  (Mrs.  Garbutt)  of  a 
portion  of  the  property  she  bought  and  paid 
for,  and  for  that  reason  she  saya  that  to  this 
extent  the  recital  in  said  deed  la  Incorrect" 
and  appellants  prayed  for  reformation  and 
correction  of  the  deed  so  as  to  show  title 
to  the  land  In  controversy.  It  tfawtfore  be- 
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lug  In  effect  admitted  that  the  controlling 
map  was  the  one  to  which  reference  was 
made  in  aj^ltee's  deed,  he  became  InTeeted 
with  the  legal  title  to  lot  18,  which  according 
to  the  map  included  the  land  in  controTeray, 
and  could  hence  be  denied  a  recovery  only 
by  proof  of  the  special  defense  made,  the 
burdm  of  doing  wlilch  rested  upon  appel- 
lants. In  other  words,  appellee  was  in  the 
attitude  of  holding  the  legal  title  as  against 
which  appellants  offered  a  title  In  equity  and 
Bought  enforcement  of  the  appropriate  equi- 
table remedy.  Appellants  were  therefore  re- 
quired to  not  only  prove  their  equitable  title, 
but  also  to  show  that  the  holdA-  of  the 
legal  title  had  notice  thereof.  Halb^  t.  De 
Bode,  40  S.  W.  1011,  and  caaeB  therein  dted 
on  this  point,  page  1018. 

Error  la  assigned  to  the  rejection  of  the 
following  cha^  requested  by  appellants, 
viz.:  "You  are  charged  that  if  defendant 
Beavers  bought  a  lot  CO  by  140  feet  and  that 
tie  sold  his  contract  to  Mrs.  Serbia  Garbutt 
(now  Sophia  Beavers),  and  that  plaintiff 
bought  said  lot  13  partly  on  credit  and  partly 
for  cash,  and  that  there  is  enough  of  said  lot 
13  left  outside  of  the  land  in  controversy  to 
compensate  him  for  the  cash  paid,  if  any  is 
shown  to  be  paid  by  the  evidence,  then  and 
in  that  event  you  will  find  for  defendants 
Beavers."  Possibly  the  facts,  If  fully  de- 
veloped, would  have  entitled  appellants  to  the 
relief  indicated  in  the  charge  quoted,  for  the 
rule  Is  that  one  setting  up  the  equity  of  a 
bona  fide  purchase  without  notice  of  the 
prior  title  can  be  protected  to  the  extent  only 
of  his  payment  of  purchase  price,  and  the 
making  of  a  nonnegotiable  note  Is  not  pay- 
ment Eva.m  V.  Templeton,  69  Tex.  375, 6  S.  W. 
843,  6  Am.  St  Rep.  71.  The  execution,-  how- 
ever, of  negotiable  promissory  notes  for  the 
purchase  money,  Is  held  In  this  state  to  be 
such  payment  as  entitles  a  person,  not  other- 
wise precluded,  to  the  protection  of  the  rule. 
Tillman  t.  Heller.  78  Tex.  5»7.  14  S.  W.  700. 
11  U  R.  A.  628,  22  Am.  St  Rep.  77;  Watklus 
v.  Sproull  et  al.,  8  Tex.  Civ.  App.  427,  28  S. 
W.  356;  Cameron  v.  Romele,  53  Tex.  238; 
Dodd  V.  Gaines,  82  Tex.  429,  18  S.  W.  618. 
As  we  have  seen,  the  burden  of  proof  was 
on  appellants  below  to  establish  their  equity, 
and  now  here  to  show  error  in  the  court's 
rejection  of  the  charge,  and  we  are  of  opin- 
ion that  they  have  failed  to  discharge  such 
burdens.  In  the  statement  under  the  assign- 
ment under  consideration,  nothing  appears 
save  a  copy  of  the  rejected  charge.  The  rec- 
ord otherwise  shows  that  appellee  paid  cash 
and  gave  promissory  notes  for  the  remainder 
of  the  purchase  price  for  lot  13;  but  there 
is  nothing  to  show  the  value  of  that  part  of 
lot  13  not  in  controversy  in  this  suit  If 
that  part  of  lot  13  that  would  remain  after 
excluding  the  land  claimed  by  appellants 
equals  In  value  appellee's  cash  payment,  or 
If  the  promissory  notes  given  by  appellee 


were  nonnegotiable,  appellants  should  have 
so  shown.  Otherwise  we  are  unable  to  say 
that  the  evidence  raises  the  Issue  and  that 
the  court  committed  reversible  error  in  re- 
jecting the  special  charge  quoted. 

We  conclude  that  all  assignments  of  error 
should  be  oToroled,  and  the  Ji^lgment  should 
be  affirmed. 


MILLER  T.  DALLAS  COXSOL.  BLSCTRIO 
ST.  RT.  CO. 

(Gonrt  of  Civil  Appeals  of  Texas.  Jan.  1»  1»1(K 
Rehearing  Denied  Jan.  15,  1910) 

Attobnet  and  Cuknt  (i  101*)— Settleuent 

BT  ATTOENBT— VaLIDITT— FaAUD. 

Plaintiff,  having  a  claim  against  defendant 
for  injuries  to  his  wife,  made  a  written  con- 
tract with  a  firm  of  attorneys  assigning  to  them 
one-haU  interest  In  the  claim,  and  empowering 
them  to  compromise  the  claim  or  bring  salt  as 
they  deemed  proper.  They  settled  the  claim  and 
received  the  sum  a^eed  upon.  Later  plaintiff 
refused  to  accept  the  settlement  and  discharged 
the  attorneys.  It  was  not  shown  that  defend- 
ant intended  In  any  way  to  defraud  plaintiff  or 
knew  that  his  attorneys  were  doing  sow  HeUl, 
that  the  settlement  was  binding,  lUtfaough  exe- 
cuted by  the  attorneys  with  Intent  to  defraud 
plaintiff. 

[Ed.  Note.— For  other  cases,  see  Attorney  and 
Client  Cent.  Dig.  {  20&;  Dec.  Dig.  |  101.*] 

Appeal  from  District  Court,  Dallas  Ootii^ 
ty;  J.  O.  Roberts,  Judge. 

Action  by  Charles  L.  MUIer  against  the 
Dallas  Ccmsolldated  Electric  Street  Ballwajr 
ComiHLny.  From  a  Judgment  for  defendant 
plaintiff  appeals.  Afllnned. 

William  H.  Clark  and  Fitzhugb  ft  Smith, 
for  appellant  Baker,  Botts,  Partier  &  Gar- 
wood, Walter  H.  Waln^  and  Flnley,  Knight 
ft  Harris,  for  appellea 

TALBOT,  J.  This  suit  was  instituted  by 
the  appellant  Charles  L.  Miller,  against  the 
appellee,  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  inflicted  upon 
his  wife,  Mrs.  Clara  Miller,  on  July  3,  1906, 
while  she  was  a  passenger  on  one  of  appel- 
lee's street  cars,  through  the  negligence  of 
its  servants  In  charge  of  said  car.  It  Is  al- 
leged. In  substance,  among  other  things,  that 
plaintiff's  wife  boarded  the  car,  paid  her 
fare,  and  notified  the  conductor  that  she  de- 
sired to  get  off  at  the  Intersection  of  Vera 
and  Bryan  streets ;  that  when  the  car  reach- 
ed Vera  street  the  conductor  caused  it  to  be 
stopped  to  allow  Mrs.  Miller  and  other  pas- 
sengers to  alight ;  that  while  Mrs.  Miller  was 
in  the  act  of  stepping  from  the  car  to  the 
ground,  in  the  exercise  of  due  diligence  and 
care  for  her  own  safety,  defendant's  agents 
and  servants  negligently  and  without  warn- 
ing caused  the  car  to  be  suddenly  moved 
with  a  violent  Jerk,  which  threw  her  to  the 
ground  seriously  and  permanently  Injuring 
her.  The  defendant  answered  by  general  and 
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-special  demurrers,  a  general  denial,  contrib- 
utory negligence,  and  specially  that  the  plain- 
tiff authorized  and  directed  his  attorneys  and 
agents,  Martin  &  Fagan,  a  firm  of  lawyers, 
composed  of  W.  P.  Martin  and  J.  J.  Fagan, 
to  compromise  and  settle  his  claim  against 
■the  defendant  for  the  damages  sustained  by 
him  or  by  his  wife  In  the  accident  causing 
her  injuries,  or  to  bring  suit  therefore,  as 
they  deemed  fit  and  proper ;  that  said  author- 
ity and  direction  to  so  compromise  said  claim 
or  bring  suit  for  said  damages  was  given  in 
a  written  power  of  attorney  properly  signed 
aod  acknowledged  by  the  plaintiff  on  July  6, 
1906,  and  was  conpled  with* an  assignment 
of  one-half  interest  in  plalntUTs  cause  of 
action  to  the  said  Martin  &  Fagan,  in  con- 
sideration of  legal  serrices  rendered  and  to 
be  rendered  by  them;  that  In  pursuance  of 
said  authority,  and  acting  within  the  scope 
of  the  same,  In  addition  to  verbal  authority 
given  them,  the  said  Martin  &  Fagan  did 
compromise  and  settle  plaintiff's  said  ddlm 
for  $100,  which  sum  was  by  defendant  paid 
to  said  attorneys.  In  reply  to  the  defend- 
ant's plea  of  settlement,  the  plaintiff  admit- 
ted that  he  executed  the  contract  or  power  of 
attorney  referred  to  In  defendant's  answer, 
but  averred  that,  if  the  settlement  set  forth 
in  said  answer  was  made  by  the  defendant 
and  his  attorneys  Martin  &  Fagan,  the  same 
was  the  result  of  a  conspiracy  entered  Into 
between  them  to  cheat  and  defraud  plaintiff 
out  of  his  claim;  that  plaintiff,  upon  being 
Informed  of  defendant's  offer  of  $100  In  sat- 
isfaction of  his  claim,  refused  to  accept  It, 
and  thereafter,  when  told  by  his  said  attor- 
neys that  they  had  settled  with  defendant 
for  $100,  and  that  he  (plaintiff)  was  bound 
by  their  action,  denounced  their  conduct  as 
fraudulent  and  then  and  there  dischareed 
them;  that  plaintiff  has  not  received  any- 
thing In  payment  or  settlement  of  his  claim 
herein  sued  on,  and  has  never  executed  and 
delivered  to  defendant  any  release  of  his  said 
claim  for  damages;  and  that,  if  defendant 
has  ever  received  from  said  Martin  &  Fagan 
the  release  as  alleged  by  It,  the  same  was 
received  after  It  knew  that  plaintiff  had  re- 
fused to  allow  them  to  settle  for  $100,  and 
of  plaintiff's  refusal  to  so  settle  with  de- 
fendant Itself,  and  after  It  knew  that  said 
Martin  &  Fagan  had  been  by  him  discharged. 

The  contract  or  power  of  attorney  pleaded 
by  the  defendant  In  bar  of  plaintiffs  right  to 
recover  In  this  suit  was  Introduced  In  evidence, 
and  Is  as  follows :  "State  of  Texas,  Oounty 
of  Dallas.  Know  all  men  by  these  presents, 
that  I,  O.  L.  Miller,  of  the  county  and  state 
aforesaid,  for  and  In  consideration  of  l^al 
services  rendered  and  to  be  rendered  by  Mar- 
tin it  Fagan,  a  firm  of  lawyers  composed  of 
W.  P.  Martin  and  3.  3.  Fagan,  have  bargain- 
ed, sold,  assigned  and  transferred  and  set 
over  to  the  said  Martin  &  Fagan,  and  by 
these  presents  do  bargain,  sell,  assign  and 
transfer  to  the  said  Martin  &  Fagan,  a  one- 
half  Interest  In  my  cause  of  action  against 


the  Dallas  Consolidated  Electric  Street  &all- 
way  Company,  said  cause  of  action  faaTing 
arlsCT  of  injuries  sustained  by  my  wife  on  th» 
8d  of  July,  1906,  as  the  direct  and  proximate 
result  of  the  n^llgence  of  said  company,  and 
I  further  give  my  said  attorneys  the  right 
to  compromise,  settle  or  bring  salt  for  said 
cause  of  action  as  they  may  deem  fit  and 
proper.  [Signed]  C.  L.  Miller."  The  execu- 
tion of  this  contract  was  acknowledged  by 
Miller  on  the  Dth  day  of  July,  1906,  before 
a  notary  public  of  Dallas  coun^,  Tex.,  who 
duly  certified  the  fact  according  to  law. 

Upon  the  conclusion  of  the  evidence,  the 
court  Instructed  the  Jury  to  return  a  verdict 
for  the  defendant,  which  was  done,  and  Judg- 
ment was  entered  accordingly.  From  this 
Judgment  the  appellant  prosecutes  this  ap- 
peal, and  assigns  as  error  the  action  of  the 
trial  court  In  withdrawing  the  case  from  the 
Jury  and  instructing  a  verdict  for  appellee^ 
The  evidence  was  sufficient  to  show  that  ap- 
pellant's wife  was  seriously  Injured  through 
the  negligence  of  appellee's  servants,  mb- 
stantlally  as  alleged,  and  that  by  reaaon 
thereof  be  sustained  damages,  probably  In  a 
larger  amount  than  that  for  which  his  claim 
was  compromised  and  settled;  but  the  I^;al 
effect  of  the  written  contract  of  employment 
entered  Into  between  the  appellant  and  bis 
attorneys,  Martin  &  Fagan,  was  to  confer  up- 
on said  attorneys  a  power  coupled  with  an  In- 
terest in  appellant's  claim  or  cause  of  action, 
and  appellant  cannot  avoid  the  contract  of 
settlement  entered  into  and  executed  by  them 
with  appellee  on  the  ground  that  such  settle- 
ment was  made  on  the  part  of  said  attorneys 
to  defraud  him.  In  the  absence  of  testimony 
tending  to  show  that  appellee  participated  in 
the  fraud  or  had  knowledge  of  the  same. 
The  question  then  Is:  Was  the  evidence  ad- 
duced and  relied  on  by  appellant  in  support 
of  bis  plea  that  tbe  settlement  made  by  his 
said  attorneys  was  In  fraud  of  his  rights, 
and  that  such  fraud  was  participated  In  by 
api)ellee  or  known  to  It,  so  lacking  In  proba- 
tive force  that  It  became  the  duty  of  the 
court,  as  was  done,  to  Instruct  a  verdict  In 
appellee's  favor? 

We  have  very  carefully  considered  all  the 
testimony  bearing  on  the  question,  which  Is 
too  voluminous  to  quote  In  this  opinion,  and 
conclude  that  It  must  be  answered  In  tbe  af- 
firmative. That  the  evidence  was  sufficient 
to  warrant  a  finding  by  the  Jury  that  appel- 
lant's said  attorneys.  In  making  the  settle- 
ment In  question,  were  actuated  by  Impro[>er 
motives,  or  Intended  thereby  to  defraud  appel- 
lant, may  be  conceded;  but  tbe  record  will 
be  searched  In  vain,  we  think,  for  any  sub- 
stantial testimony  authorizing  the  conclusion 
that  appellee,  or  Its  agents  who  acted  for  It 
participated  In  the  fraud.  If  any,  of  said  at- 
torneys, or  had  any  knowledge  whatever  of 
the  same  at  the  time  such  settlement  was 
agreed  on  and  became  binding.  On  the  con- 
trary. It  appears  by  the  undisputed  testi- 
mony, we  think,  that  appellee  entered  into 
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a  definite  agreement  with  appellant's  attor- 
ney's, Martin  &  Fagan,  to  settle  the  claim 
saed  on.  which  could  have  been  enforced  by 
a[H;>eilant,  upon  the  faith  of  the  written  con< 
tract  entered  Into  between  him  and  said  at- 
torneys, whereby  he  assigned  to  them  a  one- 
balf  Interest  In  said  claim  and  empowered 
them  to  compromise  and  settle  the  same  or  to 
bring  salt  thereon  as  they  deemed  flt  and 
propOT.  The  agent  of  appellee  who  made 
tbe  settlement  testified,  practically  without 
contradiction,  that  at  no  time  when  the  ne- 
gotiations w«re  pending  for  the  settlement 
did  he  ever  see  appellant ;  that  In  making  tbe 
settlement  he  acted  npcm  the  power  of  attor- 
ns executed  by  appellant;  that  after  tbe 
agreement  of  settlement  was  made  be  drew 
up  a  release  on  the  forms  of  appellee  and 
delivered  it  to  Mr.  Fagan  of  the  firm  of  Mar- 
tin &  Fagan ;  and  that,  after  tbe  check  for 
$100  in  satisfaction  of  tbe  claim  had  been 
drawn,  he  was  informed  by  Mr.  Fagan  that 
appellant  declined  to  deliver  the  release.  He 
further  testified  (hat  up  to  and  at  the  time 
he  drew  tbe  release,  July  16, 1900,  which  was 
some  time  after  tbe  settlement  bad  been 
agreed  to,  be  did  not  know  there  was  any 
disagreement  whatever  between  appellant 
and  his  attorneys  in  reference  to  the  settle- 
ment of  the  case ;  that  he  did  not  know,  until 
two  weeks  after  tbe  agreement  to  settle  tbe 
case  bad  been  made,  that  appellant  bad  un- 
dertaken to  discharge  Martin  So  Fagan ;  that 
at  the  time  tbe  check  was  delivered  to  Mar- 
tin A  Fagan  in  settlement  of  the  claim  there 
had  been  no  notice  whatever  that  appellant 
had  undertaken  to  discharge  said  attorneys 
and  cancel  his  power  of  attorney  to  them. 

That  appellant,  upon  being  Informed  of 
■aid  contract  of  settlement,  objected  thereto 
and  refused  to  deliver  to  appellee  the  release 
requested  and  the  fact  that  tbe  settlement 
was  not  finally  consummated  by  paying  over 
the  money  until  after  sucb  objection  of  appel- 
lant, does  not  materially  affect  the  question. 
Tbe  contract  of  settlement  wUcb.  had,  pre- 
Tions  Uiereto,  been  entered  Into  between  ap- 
pellee and  appellantrs  said  attorneys,  was  one 
of  mutaal  obligation,  could  have  been  en- 
forced by  appellant,  and  was  therefore  bind- 
ing upon  blm.  The  case  Is  distinguished 
from  the  case  of  Railway  Co.  v.  Miller,  21 
Tex.  CtT.  App.  608.  53  S.  W.  709,  Id.,  24  Tel. 
CiT.  App.  893,  60  S.  W.  259.  In  that  case  the 
evidence  showed  that  tbe  railway  company's 
agrat,  at  tbe  time  be  made  the  settlement, 
knew  that  the  attorney  with  whom  the  same 
was  made  bad  been  discharged,  and  knew, 
or  mnst  have  known,  that  said  attorney  was 
acting  In  bad  faith  with  his  former  client 
In  the  preeoit  case  the  settlement  was  agreed 
to  and  became  binding  before  any  attempt 
was  made  to  discharge  tbe  attorney  with 
whom  it  was  made,  and  without  any  knowl- 
edge on  tbe  appellee's  part  that  appellant 
and  his  attorneys  disagreed  about  the  same, 


or  that  appellant  was  unwilling  to  accept  the 
amount  agreed  on.  Nor  were  the  circumstan- 
ces shown  such  as  to  warrant  the  Jury  In  con- 
cluding that  appellee  conspired  with  said  at- 
torneys to  defraud  appellant,  or  knew  of  any 
such  purpose  on  tbe  part  of  said  attorneys. 
If  there  was  any  such  purpose.  On  tbe  con- 
trary, we  bold  that  the  evidence  so  conclu- 
sively established  that  appellee  did  not  con- 
spire with  appellant's  attorneys  to  defraud 
blm,  and  that  the  circumstances  shown  were 
so  lacking  In  probative  force  to  show  knowl- 
edge on  appellee's  part  of  any  Intention  on 
the  part  of  appellant's  attorneys  to  defraud 
him,  that  ordinary  minds  seeking  to  do  Jus- 
tice could  not  reach  different  conclusions 
from  It. 

This  disposes  of  the  controlling  question 
arising  on  the  appeal,  and  other  assignments 
need  not  be  discussed.  We  have  examined 
them  with  due  care,  and  conclude  that  neith- 
er of  them  discloses  reversible  error. 

The  Judgment  is  affirmed. 


TRABUH  T.  COOK. 
(Court  of  Civil  Appeals  of  Texas.  Jan.  6. 1910.) 

1.  Appeal  and  Ebbob  (i  647*)*Nkcbbbitt 
TOB  Bill  of  Exceptions— OvEBBULina  Mo- 
tion FOB  Continuance. 

Ao  error  in  overruling  a  motion  for  a  con- 
tinuance will  not  be  considered  on  appeal  where 
rule  55  for  district  and  conn^  courts  (67  S.  W. 
zxiv),  providing  that  "upon  application  for  con- 
tinuance •  •  *  when  sought  to  be  complain- 
ed of  as  erroneoua,  must  be  presented  by  a  bill 
of  exceptions,"  has  not  been  observed. 

[Bd.  Note.— For  otlier  cases,  see  Appeal  and 
Brror.  Cent  Dig.  U  2427-2432;  Dec  Dig.  S 
547.*] 

2.  Appeal  and  Ebbor  ({  216*>— Gbounds  ov 
RjEViBw— Request  fob  Instructions. 

In  an  action  on  a  promissory  note,  the  fail- 
ure of  a  trial  court  to  submit  to  the  Jury  the 
queatioD  whether  defendant  executed  the  note  as 
a  surety  only,  and  an  Issue  as  to  tbe  payment 
of  usurious  mterest,  does  not  fumisb  a  reason 
for  reversing;  the  jadgment  where  no  requests 
for  InBtnictioas  supplying  the  omissions  were 
made  to  the  trial  court  and  refused. 

[Eid.  Note.— For  other  cases,  see  Appeal  and 
Error,  De&  Dig.  |  216;*  Trial,  CenL  Dig.  1 
627.] 

8.  Bills  and  Notes  (|  122*)— CJhabaoteb  or 

Liab  iLiTT— Sureties. 

Where  a  note  Is  executed  by  two  persons 
whereby  they  Jointly  and  severally  promise  to 
pay  a  sum  specified,  and  one  signs  it  as  an  ac- 
commodation to  the  other,  he  is  liable  as  a 
maker,  and  not  a  surety,  so  far  aa  the  payee 
of  the  note  la  concerned. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  fi  259;  Dec  Dig.  (  122.*] 

4.  Banes  and  Bankino  (S  270*)^Tbahbac- 
Tions  WITH  National  Banks. 

Where  two  persons  execute  a  note  to  a  na- 
tional bank  and  one  of  tbem  pays  usurious  in- 
terest thereon,  tbe  other  cannot  take  advantage 
of  such  payment  in  an  action  by  the  bank  to  col- 
lect the  note,  as  the  party  paying  the  interest 
or  his  legal  representaUves  alone  have  a  ri^t  of 
actl<m  to  recover  the  penalty  for  receiving  such 
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Interest,  and  aach  paymeDt  cannot  be  set  up  as 
an  offset  or  defense  u  an  action  broo^C  by  the 
bank  on  the  note. 

[Ed.  Note.— For  other  rnspfi,  see  Banks  and 
Banking,  Cent.  Dig.  H  1031,  1032;  Dec.  Dig.  f 
270.*] 

5.  Appeal  and  Ebbor  (|  1040*)— Hasulem 

ERBOB  —  OVEBBUUHO  EXCEPTIONS  TO  AN- 
SWER. 

In  an  action  on  a  promissorr  note  hy  a  na- 
tional bank,  overruling  an  exception  to  an  an- 
swer Betting  up  the  payment  of  uenrious  inter- 
est is  not  prejudicial,  where  the  court  fails  to 
submit,  as  a  matter  affecting  the  batik's  right 
to  recover,  the  payment  of  usurious  interest  as 
alleged  in  the  answer. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Gent.  Dig.  I  4101 ;  Dec  Dig.  i  1040.*] 

6.  Banks  and  Bansing  ($  270*)— Etidbnce 

— Pbebuuptions. 

in  an  action  by  a  national  bank  to  collect  a 
note,  evidence  held  sufficient  to  authorize  the 
presumption  of  payment  of  usurious  Interest. 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent.  Dig.  S8  1023-1053 ;  Dec.  Dig.  8 
270.*1 

7.  Bills  and  Notes  (S  637*)— Actions— Ih- 

STKDCT10S8. 

In  an  action  by  a  national  bank  to  collect  a 
note,  where  It  was  shown  that  the  note  sued  on 
was  the  last  of  saccesaive  renewals  of  a  note 
made  nearly  five  years  before,  and  that  the 
transaction  to  the  date  of  the  execution  of  the 
note  in  suit  was  usurious,  and  that  the  note 
sued  on  was  merely  a  substitute  for  others  cov- 
ering the  transaction,  the  court  was  justified  in 
refusing  to  peremptorily  instruct  the  jury  on  the 
admissions  of  defendant  which  eliminated  all 
questions  from  the  action  except  one  of  usury 
and  its  effect  on  the  note  to  find  for  ptaintiff 
the  interest  as  stipulated  for  in  the  note. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes.  Dec.  Dig.  |  537.*] 

8.  Banks  and  Banking  (S  270*)— Usdbt. 

An  accommodation  maker  of  a  note  given 
to  a  national  bank  can  set  up  the  defense  of 
UBUiy  to  defeat  the  recovery  of  interest 

[Ed.  Note.— For  other  cases,  see  Banks  and 
Banking.  Cent  Dig.  ||  1031,  1082;  Dec.  Dig.  I 
270.*] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 

Action  by  J.  W.  Cook  against  R.  E.  Trabae. 
Judgment  for  plalntiCT,  and  defendant  ap- 
peals. Affirmed. 

Geo.  D.  Quest  doing  business  under  the 
name  of  Quest  A  Co.,  and  appellant,  R.  E. 
Trabue,  executed  and  delivered  to  appellee, 
cashier  of  the  First  National  Bank  of  Car- 
thage, their  note  whereby  they  Jointly  and 
severally  prcmilsed  60  days  after  Its  date 
to  pay  to  the  order  of  appellee,  cashier,  $050, 
interest  thereon  from  the  maturity  thereof 
at  the  rate  of  10  per  cent  per  annum  and 
10  per  cent  on  the  amount  thereof  unpaid 
at  Its  matnrl^  as  collection  fees.  The  note 
was  executed  by  Trabue  as  an  accommoda- 
tion to  Quest,  the  Indebtedness  evidenced  by 
It  being  the  latter's  alone-  Quest  died  Intes- 
tate. It  seems,  leaving  the  note  unpaid.  The 
suit  08  commenced  by  ai^ellee  was  against 
Quest's  widow  and  heirs  and  appellant.  It 
was  aftercvards  dismissed  as  to  the  vrldow 


and  faelTB,  and  prosecuted  against  appellant 
alone.  The  trial  was  before  a  Jury.  Appe- 
lant having  admitted  that  appellee  had  a 
good  cause  of  action  as  set  forth  In  hla  peti- 
tion, except  BO  Car  as  It  might  be  defeated 
in  whole  or  In  part  by  the  facts  of  bis  an- 
swer constituting  a  good  defense  which  might 
be  established  on  the  trial,  the  court  Instruct- 
ed the  Jury  to  Qnd  In  favor  of  appellee  for 
the  prlndpel  of  the  note  and  attorneys'  fees, 
and  submitted  to  them  as  the  only  issue  in 
the  case  a  question  as  to  appellee's  right  to 
recover  the  Interest  stipulated  for  In  the  note. 
On  this  Issue  be  Instructed  the  Jury  to  find 
for  appellant  if  they  believed  appellee  had 
"charged,  collected,  received  or  contracted  In 
writing  or  verbally  to  receive  from  defend- 
ants  interest  on  the  prlndpal  sued  for 
amounting  to  more  than  10  per  caA.  per  an- 
num." Tbe  Jury  baring  found  in  i^pellee's 
favor  as  Instructed  by  tbe  court  and  against 
him  on  the  Issue  submitted  to  than,  a  Jadg- 
ment  was  accordingly  rendered  to  appellee^ 
favor  for  the  use  of  the  bank  for  the  amount 
only  of  the  principal  of  the  note  and  10 
per  cent  thereon  as  attorney's  fees. 

Brooke  &  Woolworth,  for  appellont  W. 
R.  Anderson,  H.  N.  Nelson,  and  F.  H.  Pren- 
dergas^  for  appellee, 

WILLSON,  a  J.  (after  stating  the  facta 
as  above).  When  tbe  cause  was  called  for 
trial,  appellant  presented  a  motion  to  con- 
tinue it  in  order  that  he  as  administrator  of 
the  estate  of  Quest  might  be  made  a  par^ 
to  the  suit  The  action  of  tbe  court  In  over* 
ruling  the  motion  Is  made  the  basis  of  the 
first,  sixth,  and  seventh  assignments.  But 
the  matter  is  not  so  presented  here  as  to  au- 
thorize us  to  review  It  Tbe  rules  require 
that  rulings  of  the  trial  court  "upon  applica- 
tions for  continuance  •  •  •  when  sought 
to  be  complained  of  as  erroneous  must  be 
preEented  by  a  bill  of  exceptions."  Rule  55 
for  district  and  county  courts  (67  S.  W.  ixiv); 
Scalfi  V.  Graves,  31  Tex.  Civ.  App.  667,  74 
S.  W.  796;  Railway  Co.  v.  Klrby,  108  S.  W. 
499;  RaUway  Co.  v.  Long,  S2  Tex.  Civ.  App. 
40,  74  S.  W.  60.  The  ruling  complahied  of 
is  not  so  presented  In  the  record. 

Tbe  portion  of  tbe  court's  chai^  purport- 
ing to  state  the  admission  made  by  appellant 
to  obtain  the  right  to  open  and  conclude  In 
presenting  his  evidence  and  In  aqpilng  the 
case,  complained  of  In  the  aeconA  and  third 
assignments,  clearly  was  erroneous,  and  as 
dearly  was  harmless  to  appellant  The  only 
matter  set  up  In  the  answer  and  constitntliig 
a  defense  as  agalnat  any  part  of  appellee's 
cause  of  action  was  that  the  contract  sued 
upon  was  usurious.  Whether  It  was  usurious 
or  not  was  submitted  to  the  Jury,  and  their 
finding  was  In  apiwllant's  favor. 

Complaint  Is  made  of  the  failure  of  the 
trial  court  to  submit  aa  an  Issue  for  the  Jury 
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c  qii6Btl<m  u  to  hU  baring  execated  the  note 
as  a  Bimrty  m«ely,  and  of  tbe  refusal  of  the 
court  also  to  sabmlt  as  an  Issue  for  the  Jury 
a  qnestlon  as  to  payments  of  usurtous  Inter- 
est alleged  to  have  been  made  by  Qneat  on 
notes  of  which  the  one  sued  upon  was  a 
renewal.  If  tbe  omission  of  the  court  In  the 
particulars  cranplalned  of  should  be  said  to 
be  erroneous,  it  would  not  fumlsb  a  reason 
for  reversing  the  Jadgment  It  Is  well  settled 
that  error  cannot  be  predicated  upon  a  mere 
omission  In  the  court's  charse,  when,  as  was 
the  case  on  the  trial  below,  an  instruction 
Bopplying  such  omission  was  not  requested 
and  refned.  Steger  &  Sons  Piano  Mfg.  Co. 
T.  McMaster,  113  S.  W.  337;  Railway  Co.  v. 
Votaw.  81  S.  W.  133;  Weatberford  Machine 
A  Foundry  Co.  v.  Tate,  109  S.  W.  408;  Rail- 
way Co.  v.  Smith,  24  Tex.  Civ.  App.  127,  57 
8.  W.  1000;  Telegraph  Go.  t.  Seals,  45  S. 
W.  96S;  'Scbwartzman  t.  Cabell,  49  S.  W. 
115;  Bieynolds  r.  Weinman.  40  S.  W.  670. 
Bat  the  court  did  not  err  In  falling  to  sub- 
mit as  Issues  for  the  Jury  tbe  matters  re- 
ferred to.  As  to  the  bank,  appellant  was 
liable  as  a  maker  of,  and  not  as  a  surety  on, 
the  note.  2  Dan.  on  Neg.  Instruments,  SS 
1335,  1836.  As  to  tbe  other  question,  wheth- 
er Quest  had  paid  usurious  Interest  on  tbe 
debt  evidenced  by  the  note  sued  on  or  not, 
was  not  a  matter  which  concerned  appellant 
Quest  or  bis  legal  npresentatives,  and  tbey 
alone,  had  a  right  of  action  for  a  recovery  of 
the  penalty  denounced  against  the  bank  for 
receiving  such  Interest;  but  neither  they  nor 
appellant  could  set  up  such  payment  as  an 
offset  or  defense  in  the  action  brought  by 
the  bank  on  the  note.  It  has  been  expressly 
and  repeatedly  so  h^d  with  reforaice  to  such 
payments  made  to  a  national  bank.  Bamet 
r.  Bank,  98  U.  S.  566,  26  L  Ed.  212;  Stephens 
Bank,  111  U.  S.  107,  4  Sup.  Ct  SS6,  28  li. 
Ed.  399;  Hugglns  v.  Bank,  6  Tex.  Civ.  App. 
88. 24  S.  W.  926;  Bank  v.  Gentry,  56  U  B.  A. 
674,  nota 

What  baa  been  said  disposes  of  the  assign- 
ments presented  appeUant.  Croas-asBlgn- 
ments  filed  by  appellee  are  yet  to  be  consid- 
ered. The  first  of  these  complains  of  the  ac- 
tion of  the  court  in  ovarmling  an  exertion 
made  to  a^^Ianf s  answer,  in  so  far  as  it 
■et  VP  that  usurious  Interest  had  been  paid 
by  Quest  on  contracts  covering  the  Indebted- 
neas  sued  upcm.  The  ground  ct  the  exertion 
was  that,  the  suit  being  by  a  national  bank, 
the  rights  of  tbe  parties  were  to  be  measured 
by  the  fedeni  statute,  whldi  denied  to  a 
party  who  had  paid  usurious  interest  a  right 
to  set  same  up  as  an  offset  or  defense  i^ainst 
a  reooveiy  by  the  bank  of  the  principal  sum. 
Bamet  v.  Bank  and  Stephens  v.  Bank,  supra. 
In  falUiv  to  submit  ai|  a  matter  affecting  ap- 
pellee'a  right  to  recov«  tbe  payment  ot  usuri- 
ous interest  as  alleged  in  the  answer,  the 
court  gave  effect  to  the  exception.  There- 
fore it  is  aiqiMrent  that  appellee's  rights  were 
In  no  way  prejudiced  by  the  courfs  failure 
to  sustain  bis  exertion. 


In  the  second  of  tbe  cross-assignments  com- 
plaint Is  made  of  the  refusal  of  tbe  court  to 
peremptorily  instruct  the  Jury  to  find  for 
appellee,  in  addition  to  the  principal  sum 
and  attorneys'  fees,  Interest  as  stipulated  for 
in  the  note.  But  we  think  the  court  did  not . 
err  In  refusing  to  so  instruct  the  Jury.  On 
tbe  contrary,  we  are  inclined  to  think  be 
might  have  told  them  that  the  note  in  suit 
was  usurious,  and  therefore  that  appellee 
was  not  entitled  to  recover  any  of  tbe  tnter- 
eat  be  sued  for.  If  the  evidence  did  not  au- 
thorize such  an  Instruction,  it  made  as  an  Is- 
sue for  the  Jury  a  quesdim  as  to  whether 
tbe  transaction  was  usurious  or  not.  The 
noto  sued  upon,  dated  S^tember  26,  1907, 
was  the  last  of  successive  Uke  raiewals  made 
at  intervals  of  00  days  of  a  slsdlar  note 
made  by  Quest  and  appellant  November  1, 
19(KK.  It  may  be  conceded  that  the  evidence 
did  not  show  ttiat  interest  In  excess  of  that 
allowed  by  law  was  paid  on  the  Ind^tedness 
after  the  date  ot  the  note  In  suit;  and  It 
may  be  conceded  that  there  was  do  direct 
evldmce  showing  that  at  tbe  time  tbe  note 
sued  upon  was  made  there  waa  an  under- 
standing  or  agreemmt  between  the  hank  and 
Quest  that  the  latter  should  pay  interest  on 
the  debt  In  oxcetB  of  tlie  lawful  rate.  But  It 
was  estatdldted  by  uncontroverted  testtoumy 
that  from  the  date  of  the  original  note  In 
1902  to  the  date  of  fh9  noto  In  suit  Quest 
paid  Intereat  on  the  debt  at  a  rate  In  excess 
of  tiiat  t^e  bank  was  entitled  to  donand  and 
receive,  to  at  thQ  rate  of  12  per  cent  pw 
annum ;  and  It  was  not  ritown  that  the  taint 
of  usury  thus  attechlng  to  the  transaction 
was  ever  e^nrgated.  Appellee  the  cashier 
of  the  bank  during  all  that  tlm^  testified 
that  he  did  not  know  what  rate  of  Interest 
be  bad  charged  Quest,  that  he  might  have 
chaq^ed  12  per  cent,  and  he  added:  "I  will 
say  that  sometimes  I  nevex  charged  him  over 
ten."  Then  being  no  evidence  to  the  con- 
trary, that  interest  In  access  ot  the  lawful 
rate  was  paid  by  Quest  because  he  had  agreed 
with  the  bank  to  pay  it  should  be  Inferred  to 
he  true  from  the  fact  that  be  did  pay  it  A. 
&  ID.  Ency.  Law  (2d  Bd.)  p.  482.  We  have 
thraefore  a  transaction  evld«iced  by  an  origi- 
nal and  renewal  notes  unquestionably  usuri- 
ous from  Ite  Inception  to  the  date  of  the  note 
in  suit  And  we  have  as  evidmclng  the  same 
transaction  the  renewal  note  aued  upon. 
"The  mere  <!bai^  of  securities  for  the  same 
usurious  loan  to  tbe  same  party  who  received 
the  usury,  or  to  a  person  having  notice  of  the 
usury,"  nam  the  Supreme  Court  of  tbe  United 
States  In  Walker  v.  Bank,  8  How.  71,  11  L. 
Ed.  498,  "does  not  puige  the  original  illegal 
consldwatlon,  so  as  to  give  a  ri^t  of  action 
on  the  new  security.  Every  subsequent  se- 
curity given  for  a  loan  originally  usurious, 
however  remote  or  often  renewed,  Is  void." 
And  see  29  A.  &  E.  Ency.  Law  (2d  Ed.)  p. 
617 ;  Stanley  v.  Westrop,  16  Tex.  206 ;  Davis 
V.  Oarr,  55  Am.  Dec.  397,  note.  "When  It  Is 
shown  that  the  obligation  In  suit  was  ^ven 
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MB  a  Bubstttnte  or  renewal  of  (Hie  that  was 
uanrlons,  the  presumption  arises  that  the 
UBurlonB  taint  entered  Into  It  also,  and  the 
burden  Is  ui>on  the  creditor  to  show  the  ex- 
purgation ot  the  usury."  29  A.  &  B.  Elncy. 
Law  (2d  m.)  p.  682,  dtlntr  Stanley  t.  Whit- 
ney, 47  Barb.  (N.  Y.)  580.  And  see  Lee  t. 
Peckham,  17  Wis.  383;  MltcheU  T.  Napier,  22 
Tex.  120.  The  evidence  being  oncontroTert- 
ed  that  the  transacti<m  to  the  date  of  the  ex- 
ecution of  the  note  in  suit  was  usurious,  and 
uncontrorerted  that  that  note  was  merely  a 
substitute  for  others  covering  the  transact 
tlon,  we  think,  in  view  of  the  rules  indicated 
bj^  quotations  made  from  authorities  cited 
above,  that  the  court  properly  refused  the  in- 
struction requested. 

It  did  not  appear  that  any  of  the  nsurlons 
Interest  received  by  the  bank  on  Oie  d^t 
was  paid  by  appellant  It  was  all  paid  by 
Quest,  and  in  accordance  with  a  verbal  un- 
derstanding it  seems  between  himself  alone 
and  the  bank.  It  is  argued  that,  having  nei- 
ther paid  nor  contracted  to  pay  such  Interest, 
appellant  has  no  right  to  complain.  As  an 
accommodation  to  Quest  be  had  jointly  with 
the  latter  bound  himself  to  pay  the  debt  evi- 
denced by  the  contract  rendered  usurious  as 
to  Quest  by  the  verbal  agreement  entered  In- 
to between  said  Quest  and  the  bank.  On 
grounds  indicated  by  what  has  been  said 
above  Quest  could  have  defeated  a  recovery 
by  the  bank  of  the  Interest  claimed.  To  de- 
ny to  appellant  a  right  to  defeat  such  a  re- 
covery against  himself  would  be  to  say  that 
as  such  a  maker  he  stood  In  a  worse  position 
than  that  occupied  by  Quest,  for  whose  bene- 
fit exclusively  the  loan  was  made.  We  do 
Dot  think  SQCli  a  result  of  the  transactions 
betn-een  the  parties  should  be  tolerated.  It 
is  held  generally  that  an  accommodation  mak- 
er can  set  up  the  defense  of  usury  to  defeat 
the  recovery  of  Interest.  21  A.  &  B.  Ency. 
Law  (2d  Ed.)  p.  392,  and  authorities  there 
cited ;  1  Brandt  on  Suretyship  and  Guaranty, 
I  258;  Roberts  v.  Coffin,  22  Tex.  Civ.  App. 
127,  53  8.  W.  599.  And  it  has  been  held  that 
the  forfeiture  of  interest  denounced  by  the 
federal  statute  attaches  to  an  Instrument 
evidencing  an  usurious  transaction  Inheres 
In  it,  and  therefore  that  a  defense  against  a 
recovery  of  such  interest  Is  not  a  personal 
one.  "Being  without  right  to  demand  Inter- 
est," said  the  court,  "the  ofiCendlng  bank  can- 
not recover  interest  from  any  one."  Dan- 
forth  V.  Bank.  48  Fed.  275,  1  a  a  A.  62.  17 
L.  R.  A.  622. 

The  Judgment  Is  affirmed. 


FREEMAN  T.  C03TLET. 
(Court  of  Civil  Appeals  of  Texas.  Jan.  5, 1910.) 
1.  Carbibrs  (S  3S8*>—Pas8XNGEb»— Ejection 

— NONPATUENT  OF  FaBE. 

One  who  refuses  to  pay  his  fare  when  re- 
quested by  the  conductor  may  be  ejected,  though 


he  afterwards  offered  to  pay  Us  tare  when  the 
train  was  stopped  to  eject  him,  as  the  con- 
ductor need  not  then  accept  It 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  »  1434,  1435;  Dee.  Dig.  t  85S.*] 

2.  CABBIEBS  (f  356*)— PA8SIN0E88— FABES. 

If  a  ticket  held  by  a  passenger  was  worth- 
less, he  wu  not  entitled  to  ride  thereon,  and 
could  be  ejected,  though  he  believed  in  sood 
faith  that  be  was  entitled  to  ride  tm  the  ticket. 

[Ed.  Note.— For  other  cases,  lee  CarrierB. 
Cent  Dig.  8S  1409,  1410,  1423-1482;  Dec  Dig. 
S  856.*] 

3.  AbBEBT  (J  62*)— NECESfllTT  OW  WAEBAirr — 
MiSDEHEANOB. 

A  violation  of  Pen.  Code,  art.  lOlttti,  mak- 
ing it  a  misdemeanor  to  board  a  train  without 
any  lawful  business,  with  Intent  to  obtain  a 
free  ride,  would  not  Justify  the  arrest  of  the 
offender  without  a  warrant,  so  that,  in  an  action 
against  a  railroad  company  for  unlawfol  ex- 
puleion  and  wrongful  arrest,  on  instruction  Uiat 
plaintiff's  expulsion  would  be  lawful  if  he  was 
attempting  to  violate  the  statute  when  ejected 
was  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Arrest,  Ceot. 
Dig.  i  144;  Dec.  Dig.  i  62.*] 

Appeal  from  District  Court,  Travis  Coun- 
ty; Chas.  A.  Wilcox,  Judge. 

Action  by  S.  L.  Costley  against  fniomaa  J. 
Freeman,  Receiver.  From  a  Judgment  for 
plalntiCf,  defendant  appeals.  Reversed  and 
remanded. 

S.  R.  Fisher,  S.  W.  Fisher,  and  King  & 
Morris,  for  appellant.  James  H.  Robertson 
and  Robvtson  &  Robertson,  for  appellee. 

RICE,  J.  This  was  a  suit  by  appellee 
against  appellant,  as  receiver  of  the  Intema- 
tioaal  &  Great  Northern  Railroad  Company, 
for  the  recovery  of  damages  for  an  alleged 
unlawful  expulsion  from  the  cars  of  defend- 
ant while  a  passenger,  and  for  an  allied  un- 
lawful arrest  claimed  to  have  been  procured 
by  the  conductor  of  said  train.  Besides  a 
general  demurrer,  general  denial,  and  special 
exceptions  appellant  answered  by  special  plea 
to  the  eCTect  that,  on  the  occasion  of  appel- 
lee's ejection  from  the  train,  he  was  endeav- 
oring to  ride  upon  a  ticket  that  had  expired, 
and  was  of  no  value,  and  that  he  refused  to 
produce  a  valid  ticket  or  pay  his  fare  wboi 
demanded  by  the  conductor,  and  that  appel- 
lee, with  the  knowledge  that  said  ticket  was 
Invalid,  refused  to  pay  his  fare  with  intent  to 
defraud  the  defendant,  and  that  he  vras 
therefore  prop^ly  and  lawfully  ejected. 
There  was  a  verdict  and  Judgment  for  the 
appellee,  from  which  the  appellant  prosecutes 
this  appeal. 

On  the  morning  of  the  Sth  of  April,  190S, 
appellee  purchased  a  round-trip  ticket  from 
Mancbacca  to  San  Antonio,  which  ticket  was 
good  for  that  day  only.  He  rode  to  San  An- 
tonio thereon,  and  on  the  morning  of  the  6th 
boarded  appellant's  train  to  return,  expecting 
to  pay  his  fare  from  Manchacca  to  Austin. 
Upon  being  informed  by  the  conductor  when 
taking  up  tickets  that  bis  ticket  was  worth- 


•For  other  cases  see  same  toplo  ood  section  NUMBER  tn  Dec.  A  Am.  Digs.  1907  to  data,  ft  BsiN>rMr  ladssM 
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less,  appellee  declined  to  pay  his  fare,  where- 
upon the  conductor  att^ped  the  train,  and 
backed  the  same  Into  the  station  at  San  An- 
tonio, ejecting  appellee  therefrom,  and  di- 
recting a  policeman  to  arrest  and  take  him 
In  charge,  which  was  accordingly  done.  It 
likewise  appears  from  the  evidence  that  the 
appellee,  after  the  train  had  been  stopped, 
and  while  backing  Into  the  station,  offered  to 
pay  his  fare,  according  to  his  statement  to 
the  conductor,  who  refused  to  receive  it 
These  facts  were  suhstantlally  set  up  in  ap- 
pellee's petition,  to  which  appellant  address- 
ed a  demurrer,  which  was  oTermled.  This 
ruling  of  the  court  Is  assigned  as  error.  We 
are  inclined  to  believe  that  the  exception  was 
well  taken  to  that  part  of  the  petition  which 
undertook  to  predicate  the  right  of  recovery 
upon  the  action  of  the  conductor  In  ejecting 
appellee  from  the  train.  As  we  iroderstand 
the  law,  a  person  who  has  refused  to  pay  his 
fare  cannot  recant  and  offer  to  pay  his  fare 
while  b^g  expelled  from  the  train,  and 
thereby  become  entitled  to  ride  thereon.  It 
Is  within  the  discretion  of  the  conductor  to 
accept  the  fare  when  so  tendered,  but  he  Is 
not  compelled  to  do  so.  So  in  this  case  we 
think,  if  it  be  a  fact  that  appellee  refused  to 
pay  his  fare  or  tender  a  valid  ticket  when 
demanded  by  the  conductor,  and  on  account 
of  said  refusal  the  conductor  was  compelled 
to  stop  the  train  with  the  view  and  for  the 
purpose  of  ejecting  him  therefrom,  then  no 
right  of  action  exists  on  the  part  of  appellee 
for  this  refusal  the  ocmdnetor  to  accept 
the  proffered  fare  under  the  circumstances 
mentitmed.  6  Cyc.  S54,  655;  Pennington  t. 
Philadelphia,  Wilmington  &  Baltimore  R.  B. 
Co.,  18  Am.  &  Eng.  By.  Cas.  810,  and  author- 
ities there  cited ;  Davis  v.  Kansas  City  By. 
Co.,  58  Mo.  81T.  14  Am.  Bep.  457;  People  v. 
JlllBon,  S  Parker,  Gr.  B.  (N.  T.)  284;  State 
T.  Campbell,  82  N.  J.  Law,  309 ;  O'Brien  t.  B. 
&  W.  Corp.,  15  Gray  (Mass.)  20.  77  Am.  Dec. 
347;  HIbbard  v.  X.  T.  A  E^ie  B.  IL  Co.,  15 
X  T.  455;  li.,  N.  O.  &  B.  B.  a  Co.  v.  Harris.  9 
Lea  (Tenn.)  180,  42  Am.  Bep.  668;  St(»ie  v. 
Chicago  ft  N.  W.  B.  Co.,  47  Iowa,  82,  29  Am. 
B^.  458;  Thompson's  Carriers  of  Passen- 
gers,  p.  22. 

We  also  think  that  the  court  erred  In  the 
third  paragraph  of  Its  charge  to  the  Jury, 
wherein  It  submitted  the  Issue  of  appellee's 
good  faith  In  undertaking  to  ride  upon  the 
tlf^et  In  QQestlcn,  because  the  law  seems  to 
be  that.  If  the  Ucket  was  worthless  and  did 
not  entitle  appellee  to  ride  thereon,  and  he 
should  refuse,  after  being  notified,  to  pay  his 
fare,  the  craductor  would  have  the  lawful 
right  to  eject  him  from  the  train,  no  matter 
what  may  have  been  his  actual  belief  as  to 
bis  right  to  ride  thereon.  The  law  charges 
blm  with  a  knowledge  of  what  his  ticket 
shows,  and  he  is  bound  to  take  notice  there- 
of ;  BO  tliat  he  could  predicate  no  right  of  re- 
covery on  this  branch  of  the  case,  as  the  con- 


ductor would  be  In  the  lawful  discharge  of 
his  duty  In  expelling  him  under  the  circum- 
stances Indicated.  See  G.,  C.  &  S.  F.  By.  Co. 
V.  Henry,  84  Tex.  678,  19  S.  W.  870,  16  L.  R. 
A.  318;  Same  v.  Elney,  41  Tex.  Civ.  App. 
308,  92  S.  W.  54;  G.,  H.  &  S.  A.  By.  Co.  v. 
Turner,  23  S.  W.  83;  I.  &.  G.  N.  R.  B.  Co.  v. 
Best,  98  Tex.  344,  55  S.  W.  315;  Ry.  Co.  v.  Mc- 
Donald, 2  Willson,  Civ.  Cas.  Ct  App.  S  163; 
Carpenter  v.  Railway,  121  U.  S.  4T4,  7  Sup. 
Ct  1002,  30  L.  Ed.  1015;  De  MUley  v.  T.  &  N. 
O.  By.  Co.,  01  Tex.  215,  42  S.  W.  540;  T.  & 
N.  O.  Ry.  Co.  V.  De  MiUey,  41  S.  W.  147;  Ry. 
Co.  V.  Powell,  13  Tex.  Civ.  App.  212,  35  S.  W. 
841;  III.  Cent  Ry.  Co.  T.  Marlett,  75  Miss. 
956,  23  South.  683. 

Appellant  requested  a  special  charge,  has* 
ed  upon  article  lOlOh  of  the  Penal  Code,  to 
the  effect  that  If  appellee  was  undertaking 
to  violate  said  article,  and  was  ejected  by 
the  conductor  on  account  thereof,  his  expul- 
sion would  be  lawful,  and  to  find  for  defend- 
ant We  think  this  charge  was  properly  re- 
fused, because,  while  said  article  makes  It 
a  misdemeanor  for  any  person  to  board  a 
train  without  intending  to  become  a  passen- 
ger thereon,  and  with  no  lawful  business, 
with  intent  to  obtain  a  free  ride  without 
consent  of  the  persons  in  charge  of  said  train, 
still  this  would  not  justify  the  arrest  of  ap- 
pellee without  warrant,  as  appears  from  the 
evidence  was  done  in  this  case,  for  which 
reason  this  charge  was  properly  refused. 

We  do  not  believe  there  Is  any  merit  In  the 
remaining  assignments,  and  they  are  there- 
fore ail  overruled;  but,  for  the  errors  indi- 
cated, the  judgment  of  the  court  below  Is  ze> 
versed,  and  the  cause  remanded. 

Reversed  and  remanded; 


MAGERSTADT  v.  MARTIN. 
<Court  of  Civil  Appeals  of  Texas.    Dec.  VS, 
1909.  Behearing  Denied  Jan.  26, 1910.) 

1.  Pleadino  {8  214*)— Genebai,  Dehcbbeb. 

In  determiniQg  the  sufficiency  of  a  pleading 
agaioBt  a  general  demurrer,  tlie  allegations  must 
be  taken  as  tme.  and  every  reasonable  Intend* 
meat  indulged  in  favor  of  its  snffldency. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  H  625-634;  Dec,  Dig.  S  214.*] 

2.  Vekoob  and  Pubchabbb  (t  265*)— Ven- 
dor's LiBN  —  Dischabqb  —  Liability  of 
Subsequent  Fubchaseb. 

The  petition  alleged  that  plalntib  owned 
a  160-acre  tract  and  certain  lots,  and  executed 
a  note  secured  by  a  trust  deed  on  the  land  and 
lota,  and  thereafter  sold  the  160-acre  tract  to 
another,  who  agreed,  in  addition  to  the  other 
com^derations,  to  pay  $600,  to  be  credited  on 
the  mortgage  note.  Such  grantee  thereafter 
conveyed  the  tract  to  M.,  who  toolc  with  knowl- 
edge of  his  grantor's  agreement  to  pay  the 
amount  on  the  note.  Thereafter  the  bene&ciary 
aBHlgaed  the  note,  and  the  trust  deed  securing 
It.  to  M»  who  afterwards  sold  the  160-acre 
tract,  and  executed  to  his  grantee,  without 
plaintiff's  knowledge  or  conBent,  a  release  of  the 
trust  deed  on  the  tract.  Held,  that  M.  took  the 
tract  charged  with  both  the  mortgage  lien  and 
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ores. 


plaintiff*!  snbsegnent  vendor*!  lieo  for  the  $600 
purchase  money,  and  tbe  traanfer  to  blm  of  the 
note  and  trust  deed  did  not  release  the  tract 
from  the  subsequent  vendor's  lien,  so  that  be 
was  bound  to  credit  the  note  with  $600. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
f^rcbaser,  Gent.  Dig.  {|  700-712;  Dec.  Dig.  t 

Error  from  District  Conrt,  Berar  Oonnty ; 
Artbnr  W.  Seeligson,  Jadge. 

Action  b7  CbarleB  Magergtadt  against 
G«orge  U.  MartlD.  Judgment  dlamlBBlng  the 
petition,  and  plaintiff  brings  error.  Rerera- 
ed  and  remanded. 

Geo.  Powell,  for  plaintiff  In  error.  Frank 
H.  Wash  and  W.  W.  WalUi^  for  defendant 
in  error. 


NEILIi,  J.  Charles  Magerstadt  and  his 
wife,  Wllhelmlna,  sued  George  M.  Martin, 
and  alleged  substantially  in  their  petition: 

That  on  March  24,  1905,  and  prior  there- 
to, they  were  the  owners  and  In  possession 
of  a  certain  160-acre  tract  of  land,  specifical- 
ly described  In  their  petition,  situated  In 
Atascosa  county,  of  the  value  of  f 1,600,  and 
tbat  at  the  same  time  they  owned  and  pos- 
sessed lot  No.  5  and  the  two  varas  of  lot  6 
in  block  No.  70,  city  block  No.  707,  In  the  city 
of  San  Antonio,  of  the  value  of  $3,000.  That 
on  the  last-named  date,  the  plaintiffs  »ecut- 
ed  thetr  certain  negotiable  promissory  note, 
payable  three  yeara  after  date,  to  E.  Haar- 
mann,  with  Interest  from  date  at  the  rate 
of  8  per  cent  per  annum,  payable  annually. 
That  tbe  note  stipulated  that.  If  default  was 
made  In  payment  of  tbe  Interest  when  due, 
tbe  principal  should  become  due  at  the  op- 
tion of  the  holder.  That  it  appeared  from 
the  face  of  the  note  that  It  was  secured  by 
a  deed  of  trust  on  tbe  tract  of  land  and  lot 
desi^Ibed  in  their  petition.  That  the  deed  of 
trust  referred  to  In  tbe  note  was  executed  by 
plalntlftB  contemporaneously  with  the  execu- 
tion of  the  note  to  J.  B.  Webb  as  trustee  for 
the  benefit  of  Bl.  Haarmann,  and  contained 
the  following  stipulations  and  powers: 

"Now,  shoald  said  note  be  paid  according 
to  its  terms  and  the  other  conditions  of  this 
instrument  be  fulfilled,  then  tiiese  presents 
are  to  become  Told  and  to  be  released  at  the 
coat  of  the  grantors,  tbelr  heirs,  executors 
and  administrators ;  but  If  tbe  said  note  be 
not  paid  at  maturity  (and  tto  same  Is  at 
the  option  of  the  holder  to  mature  upon  de- 
fault in  the  payment  of  any  Installment  of 
interest,  or  upon  failure  of  mort^gor  to  pay 
taxes  when  due,  or  to  keep  tbe  premises  prop- 
erly insured,  as  required  by  law),  then,  or 
at  any  time  thereafter,  the  said  trustee  shall 
upon  demand,  verbally  or  otherwise,  made 
by  the  payee  of  said  note  or  any  installment 
thereof,  proceed  to  sell  said  property  at  pub- 
lic sale,  to  the  highest  bidder,  for  cash  be- 
fore the  courthouse  doors  of  Bexar  and  Atas- 
cosa counties,  Texas,  the  properties  as  re- 


spectively situated,  previous  notice  of  the 
time,  place  and  terms  of  sale  of  the  property 
to  be  sold  having  first  been  given  at  the  time 
of  sale,  as  is  required  by  law  In  cases  of 
judicial  sale,  and  after  wlildi  sale  diaU  ex- 
ecute to  purchaser  a  general  warranty  deed 
to  such  property  In  the  name  of  said  gran- 
tors and  apply  the  proceeds  of  sale  to  pay 
the  expenses  of  sale,  including  said  adver- 
tisement and  t^  per  cent  for  the  trustee, 
and  then  to  pay  said  debt  in  full,  paying 
over  whatever  balance  remains  to  tbe  aaid 
Wllhelmlna  Magerstadt  for  the  use  of  her- 
self, her  heirs,  executors  and  administra- 
tors." 

That  on  July  5,  1005,  plaintiffs,  for  and  In 
consideration  of  love  and  affection  and  other 
considerations  hereinafter  stated,  sold  and 
conveyed  to  W.  B.  Martin  and  his  wife,  Ma- 
tilda F..  aU  their  right,  title,  and  interest. 
Including  their  equl^  of  redemption,  in  and 
to  the  160-acre  tract  of  land  in  Atascosa 
county.  That  thereafter,  on  February  23, 
19U7,  W.  B.  Martin  and  his  wife,  in  consid- 
eration of  $800,  recited  In  their  deed  of  that 
date,  sold  and  conveyed  to  George  M.  Martin 
said  160-acre  tract,  and  that  said  grantee 
caused  the  deed  thereto  to  be  recorded  In 
the  record  of  deeds  of  Atascosa  county.  That 
on  May  24,  1907,  E.  Haarmann,  in  considera- 
tion of  $1,311.50,  paid  her  by  Geoi^  M.  Mar- 
tin, sold  and  transferred  to  him  said  note 
for  $1,200,  and  assigned  to  him  the  deed  of 
trust  made  to  secure  the  same,  which  trans- 
fer and  assignment  were  duly  recorded  in 
Atascosa  and  Bexar  counties. 

That  on  May  25,  1907,  in  consideration  of 
$800,  George  M.  Martin  sold  and  conv^ed 
to  A.  D.  I.eak  all  his  right,  title,  and  interest 
In  said  160-acre  tract,  and  on  said  date  oc- 
ecnted  to  Leak  a  release  of  the  deed  of  trust 
on  the  said  tract  made  to  secure  said  note, 
and  tiiat  Martin's  act  of  executing  the  re- 
lease left  the  lot  and  premlaes  in  San  An- 
tonio the  only  aecuritr  for  said  note.  That 
said  release  waa  executed  and  recorded  with- 
out the  knowledge  or  consent  of  (daintiff.  and 
is  a  cloud  on  bis  title  to  his  above-deacribed 
property  In  Ban  Antonio,  In  that  it  la  alone 
charged  as  security  for  aald  $1,200  note,  and 
that  plalntifl  Is  in  equity  entitled,  as  asalnst 
George  M.  Martin,  to  atich  pro  rata  credit 
on  said  note  as  the  160-acre  tract  stands  in 
proportionate  value  to  plaintUTs  land  in  Bex- 
ar county. 

That  plaintiff  sold  and  conveyed  said  100 
acres  subject  to  the  lien  therein  created  by 
said  deed  of  tmat,  receiving  no  caata  or  ral- 
uable  consideration  therefor  from  hia  ven- 
deea,  he  having  deeded  it  to  than  (diarged 
with  the  lien  mated  by  aald  deed,  of  trust, 
and  became  liable  to  pay  on  the  $1,300  note 
such  sum  of  money  as  would  r^resoit  the 
value  of  the  land,  or  the  pro  rata  value 
thereof  as  said  160  acres  stood  to  the  value 
of  plalntUTs  said  property  in  Bexar  countr. 
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and  that  Oeoise  M.  Martin  took  title  to  the 
same  diarged  with  nld  mortgage  lioi,  and 
became  liable  to  tbe  value  of  the  land 
aa  a  credit  on  tlie  |l|200  note,  knowing  at  the 
time  plaintiff  In  the  sale  to  W.  B.  Hartla 
and  wife  bad  rec^ved  no  Talnable  amsldera- 
tlon  tiier^Or,  which  land  la  of  the  value  of 
$1,600,  and  jlelds  an  annual  Income  of  f200. 
That  George  M.  Martin  Is  tiie  owner  and 
holder  of  said  note,  and  tiiat,  though  he  has 
released  the  lien  upon  the  160  acres,  he  has 
failed  to  credit  said  note  with  any  amount 
whatever  on  account  of  said  tract,  and  that 
the  sale  of  the  land  and  release  of  sa^  lien 
has  placed  the  same  h^ond  plalntUTs  con- 
trol, or  of  the  trustee  In  the  deed  of  trust 

That  plalntUf  B  land  In  San  Antonio  has 
been  sold,  and  that  $1,600  of  the  proceeds  of 
the  sale  has  berai  deposited  In  the  registry 
of  the  court  subject  to  the  final  decision  in 
this  case,  and  that  plaintiff  is  ready  and  will- 
ing to  pay  Into  court  the  balance  of  the  |1,- 
aoo  note  after  the  propw  credit  is  allowed 
upon  the  same  by  George  M.  Martin  because 
of  his  sale  and  release  of  the  160-acre  tract 
ct  land,  and  that  he  tenders  into  court  $650, 
the  balance  due  on  the  note,  principal  and 
luterest,  aft»  a  credit  of  $600  thereon,  which 
is  the  reasonable  pro  rata  or  proportionate 
sum  due  from  George  M.  Martin  upon  said 
100  acres  of  land,  to  be  credited  to  plaintiff 
as  afOre  stated.  That  at  the  time  of  the  sale 
by  plaintiff  of  the  160-acre  tract  to  W.  B. 
and  Matilda  V.  Martin,  for  the  express  con* 
slderatlon  of  love  and  affection,  it  was  stip- 
ulated and  agreed  between  plaintiffs  and 
them  that  they  should  pay  as  much  as  $600 
as  an  independent  consideration  on  the  Uen 
to  be  credited  on  said  note  then  held  by  B. 
Haarmann  for  $1,200  against  said  land,  and 
George  V.  Martin  had  full  knowledge  of  said 
agreement  with  plalntlfCs  and  their  said  ven- 
dees, and  became  bound  thereby,  and  took 
and  accepted  title  to  said  land  with  full 
knowledge  of  said  stlpnlation  and  agreement 

The  petition  concludes  with  a  prayer  that 
Bo  much  of  the  sum  claimed  to  be  due  on  tbe 
note  as  the  value  of  the  160  acres  released 
bore  at  the  time  of  the  execution  of  tiie  mort- 
gage to  the  value  ot  both  jwrceU  of  land  In- 
dnded  In  said  deed  of  trust  not  to  exceed 
$600,  be  abated,  and  that  plaintiffs  have  a 
decree  against  defendant  for  the  value  of 
said  160  acres  of  land  on  May  ^  1907,  the 
date  of  its  sale  and  release  from  the  lien  by 
lilm.  and  that  same  be  decreed  as  a  credit 
on  the  note,  not  to  exceed  $600.  and  the  note 
be  decreed  satlsfled. 

The  deCoidant  interposed  a  general  demur* 
rer  and  a  number  of  special  ecc^tlons  to 
tbe  petition,  among  which  is  that  the  peti- 
tion falls  to  stete  how  there  could  be  an  in- 
dependent consideration  for  a  lien,  and  foils 
to  allege  when  and  in  what  manner  W.  B. 
and  Matilda  7.  Martin  promised  to  pay  said 
$000,  or  falls  to  show  any  such  payment  was 
to  be  made,  and  falls  to  allege  any  facts 
charging  defendant  with  said  promise.  The 


defendant  also  answered  by  a  g»eral  denial, 
and  by  plea  In  rec<mvutlon  sued  plaintiffs 
on  tbe  note  described  in  their  petition,  and 
asked  Judgment  tta  the  amount  due  thereon. 

The  plalntlfflB.  by  a  supplemmtal  petition, 
after  interposing  a  general  demurrer  and  d^ 
nlal  to  <tefendanf  s  plea  In  reconvention,  an- 
swered the  same  as  follows :  "Spedally  an- 
swering herein,  plaintUb  say  that  defouiant, 
George  M  Martin,  is  not  entitled  to  recover 
any  sum  herein  greats:  than  $650,  as  fol- 
lows: $600  balance  principal  due  on  the 
note  set  up  in  defendants  answer,  and  inter- 
est thereon  to  March  24. 1006,  for  this:  That 
heretofore,  on  March  24, 190^  plaintiffs  ten- 
dered to  George  M.  Martto,  in  tmns  of  law, 
$600,  «UB  f  oUovn :  $600.00,  balance  due  aa  the 
promissory  note  set  up  In  defendant's  an- 
swer, and  $50  interest  due  on  the  same  to 
March  24, 1906,  and  that  said  tender  of  mon- 
ey was  made  to  the  dtfendant  from  mon^ 
deposited  In  the  registry  of  this  court,  to 
wit  team  the  $1,600  now  deposited  in  this 
court  That  said  trader  was  made  in  terms 
of  law,  and  In  legal  tender  money  of  the 
United  Stetes  (tf  America,  and  this  tender 
was  made  as  aforesaid,  prior  to  and  on  the 
due  date  of  nld  note,  to  wit  March  24, 1906^ 
wherefore  on  said  ^te  said  note  became, 
and  was  in  all  respecte  paid  off  and  dis- 
charged, and  no  attorney's  fees  accrued  there- 
an  or  became  due  or  payable,  thore  being  no 
sum  due  uiKm  said  note  which  had  not  been 
duly  tendered  to  the  defendant  for  his  ac- 
ceptance, and  that  there  was  no  sum  as  at- 
torney's fees  due  oa  the  said  note  prior  to  or 
<ai  the  24th  day  of  March,  1906,  wherefore 
the  defendant  Is  not  entitled.  In  law  nor  In 
equity,  to  receive  and  collect  from  plaintiffs 
any  sum  as  attorney's  fees,  or  any  greater 
sum  as  principal  and  Intoest  of  said  note 
than  $ffiiO,  heretofore  tendered  to  the  defend- 
ant as  aforesaid,  and  this  they  stand  ready 
to  verify,  wherefore  they  pray  that  the  de- 
foidant  take  nothing  by  reason  of  his  pre- 
tended cause  of  actl(m.  and  they  again  ten- 
der In  court  $650.  the  balance  of  principal 
and  Interest  on  the  said  note  due  March  24, 
1906,  and  pray,  as  in  their  original  petition, 
diat  they  be  discharged,  and  that  the  fund 
in  this  court  save  and  except  $650,  be  di- 
rected by  this  court  to  be  paid  over  to  the 
plaintim,  and  they  pray  for  g«aeral  and  qpe- 
clal  r^ef  In  the  premises." 

The  general  demurrer  and  tbe  special  ex- 
cation,  above  recited,  to  plaintiffs'  iwtltlon 
were  submitted  to  and  sustained  l^  the 
court  and  upon  plaintiffs  declining  further 
to  amend  their  petition  was  dismissed  with- 
out prejudice.  And  no  Jury  having  been  de- 
manded, all  matters  In  ccntrovway,  as  well 
of  fact  as  of  law,  were  submitted  to  the 
court  which,  having  heaM  the  evidence  upon 
the  defendant's  plea  in  reconvention,  ren- 
dered Judgment  for  him  In  the  sum  of  $1,- 
451.61^  with  interest  from  the  date  tb^eof 
at  the  rate  of  10  per  cmt  per  annum,  and 
ooste  of  suit   It  was  further  ordered  ttiat 
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the  clerk  of  flie  coart;  upon  demand  of  de- 
fendant, pay  to  bim  ont  of  tbe  91,500  de- 
pMited  by  agreement  of  tbe  parties  the 
amount  of  tbe  Judgment  recorered,  and,  aft- 
er paying  tbe  costa  of  anlt  out  of  tbe  same. 
If  any  ranalned,  to  pay  It  to  tbe  plaintlfla. 
Tbfa  writ  of  error  was  sued  out  by  tbe  plain- 
tiff Cbarles  Magerstadt 

Tba  first  asBlgnmrat  of  oror  complains 
of  the  court  sustaining  Uie  special  excoptlon 
to  plaintiffs*  petition.  While  there  Is  much 
In  the  petition  that  does  not  go  towards  show- 
ing they  are  entitled  to  the  relief  prayed  for, 
and  therefore  subject  to  special  exception, 
still  the  qneatlon  remains:  Was  the  petition 
good  as  ^hist  the  general  demurrer?  In 
testing  the  strength  of  a  plea<Ung  against 
such  an  objection  all  Its  allegations  must  be 
taken  as  true,  and  every  reasonable  intend- 
ment In  its  faror  must  be  indulged.  In 
Tlew  of  this  principle  we  will  test  tbe  suffi- 
ciency of  plaintiffs'  petition. 

It  win  be  noUced  it  alleges  that  when 
plaintiffs  sold  the  leo^cre  tract  to  W.  B. 
Martin  and  wife,  such  Tondeea,  In  addition 
to  the  meritorious  consideration  recited  In 
their  deed,  agreed  to  pay  as  much  as  fOOO, 
to  be  credited  on  the  note  theci  held  by  E. 
Haarmann,  secured  by  the  mortgage  on  the 
two  pieces  of  pn^rty.  Tbe  effect  of  this 
agreement  was  an  obligation  on  tbe  part  of 
Martin  and  wife  to  pay  plaintiffs  that  much 
money  on  their  debt.  When  this  obligation 
was  created,  bow  did  the  matter  stand  be- 
tween all  the  parties?  It  Is  obvions  that 
tbe  original  -  mortgagee,  B.  Haarmann,  still 
had  her  lien  on  both  pieces  of  land,  unsf- 
fected  by  such  transactltm  between  her  mort- 
gagors and  the  Martina.  It  Is  equally  clear 
that  plaintiffs,  as  against  W.  B.  Martin  and 
wife,  bad  a  vendw's  lien  on  the  100-acre 
tract,  subject  to  Bi  Haarniann's  superior 
mortgage  Uen,  for  the  unpaid  purchase  mon- 
ey of  |600,  which  they  had  agreed  to  pay 
and  bare  credited  on  said  note.  This  being 
Ibe  attitude  of  these  parties  in  relation  to 
the  lands  covered  by  the  mortgage  when  the 
defendant,  George  F.  Bfartln,  on  February 
23,  1907,  purchased  the  160  acres  ftcnn  W.  B. 
Martin  and  wife  with  knowledge  <m  bte  part 
of  tbe  agreemmt  between  W.  B.  Martin  and 
wife  regardii^  the  payment  of  the  $600  as 
a  part  of  tbe  pnrchase  money  of  the  land, 
and  that  that  sum  had  not  been  paid,  be 
stood  in  tbe  same  attitude  towards  Mrs. 
Haarmum  and  plalntlffli  that  his  vendora 
did  ftom  tbe  date  of  the  conTeyance  at  tbe 
land  to  them  until  they  connyed  it  to  him. 
That  is  to  say,  the  160-acre  tract  was  charg- 
ed with  tbe  prior  mortgage  ll&x  of  Mrs. 
Haarmann  and  the  subsequent  vendor's  lien 
of  plaintlfte  for  the  fOOO  purchase  money, 
which  W.  B.  Martin  and  wife  bad  promised 
to  pay  plaintiffs  to  be  credited  on  the  note. 
But,  as  is  seen  from  the  allegations  In  plain- 
tiffs* petition,  on  May  24,  1907,  after  George 


F.  Martin  pnndiaaed  the  laad,  Ur&  Hanr^ 
piann  asali^wd  both  tbe  note  and  deed  of 
trust  made  to  secure  the  same  to  bim  Cor 
value.  Did  this  release  the  160-aere  tract 
from  the  subsequent  vmdor's  lloi  thereon 
In  favor  of  plaintiffs  for  tbe  |aOO  which  W. 
B.  Martin  and  wife  agreed  to  pay  aa  a  credit 
on  tbe  note,  of  which  the  defendant  had  no- 
tice when  be  pmtdiasedT  We  think  not. 
For  wboi  tbe  note  and  mortgage  were  as- 
signed to  him  equity  and  good  ctmsdence  re- 
quired that  be  credit  the  noto  In  idalntiais' 
favor  with  tbe  1000,  wbicb  was  a  lien  on  the 
land  of  which  he  had  notice  when  he  por- 
chased  the  mme.  This  Is  wliat  plaintiffs 
prayed  the  court  to  require  bim  to  do. 
Tber^ore  we  conclude  ttiat  it  was  error  to 
sustain  tbe  general  donaner  to  their  plee. 

For  which  error  the  Judgmont  of  tbe  dis- 
trict court  la  reversed,  and  the  cause  re- 
manded. 


GOODWIN  T.  WALKER. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  IS, 

1910.) 

1.  APPBAI.  Alio    EbBOB  (I  1091*)— INTEBHK- 

oiATE  Comas  —  PBESDMFnoir  —  JuRiaoxc- 

TION. 

It  cannot  be  assamed  on  appeal  from  the 
district  conrt  In  probate  matters  that  the  proper 

Erocedore  on  appeal  from  probate  coart  was 
ad  so  as  to  give  tbe  district  coart  jurisdiction. 
[Ed.  Note.— For  other  cases,  see  Appeal  and 
j^r^^Cent  Dig.  ||  430ir-430a;  Dec.  Dig.  | 

2.  Appeal  and  Ebbob  (|  512*)  —  Rkcobd  — 
Showiko  Jubibdiotioh. 

Appeal  from  the  district  court  In  probate 
matters  will  be  dismissed  for  wont  of  jurisdic- 
tion ;  the  record  not  affirmatively  showing  the 
district  coart  obtained  Jarisdlmon  by  proper 
appeal  fnun  the  probate  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  snd 
Ermr.  Cent  Dig.  |  2828;  Dec.  Dig.  f  al2.«] 

Appeal  from  District  Court;  Or^  County; 
W.  C.  Buford,  Judge. 

Proceeding  between  J.  N.  Goodwin,  admin- 
istrator, and  Angus  Walker,  guardian.  From 
an  adverse  decision,  Goodwin  appeals.  Dis- 
missed. 

F.  B.  Martin,  fOr  amiellant  Lacy  ft  Bram- 
lette^  for  app^lee. 

LEVT,  X  This  ai^)eal  is  by  an  adminis- 
trator against  a  decision  in  administration 
proceedings  in  respect  to  prop»ty  of  tbe  es- 
tate, made  by  the  district  conrt  niere  does 
not  appear  in  the  record  elth^  a  decree  of 
the  probate  court,  or  a  transcript  from  flie 
probate  court  In  relation  to  tbe  proceedings 
appealed  from,  or  any  notice  of  appeal  by 
the  administrator  from  any  probate  order, 
to  enaUe  us  to  see  bow  or  when  proceedings 
got  into  the  diatrtct  court;  or  whethw  tboe 
was  ever  such  a  proceeding  in  tbe  probste 
court,  or  how  or  whether  the  district  court 


•For  othsr  esMs  sm  mbm  topis  and  sseUen  NUUBBB  to  Dm.  a  Am,  Digs.  UOl  to  data^  a  tUpoetm  la^umm 


Digitized  by 


Google 


Tex.) 


BROOGES  T.  PATNB. 


463 


acquired  JarlsdlcUon,  If  at  all.  This  court  is 
not  warranted  In  assamlng  that  the  proper 
procednre  on  appeal  by  an  administrator  has 
been  comi^ied  wltb  so  as  to  confer  upon  and 
Sive  to  the  district  court  the  necessary  Jorls- 
dlctlon  to  determine  the  proceedings.  Be- 
caose  It  Is  not  made  to  afflrmatlv^y  appear 
In  the  record  before  ns  that  the  Jurisdiction 
of  the  district  court  over  the  cause  or  pro- 
ceeding ever  attached,  or  that  an  appeal 
from  tiie  probate  court  was  ever  made  and 
perfected  to  the  district  court,  we  are  of 
the  opinion  that  this  court  ia  without  juris- 
diction to  entertain  the  appeal,  and  that  It 
should  he  dismissed.  Unless  It  Is  made  to 
appear  that  the  jurisdiction  of  the  district 
court  had  attached,  an  appeal  from  the  deci- 
sion of  the  district  court  In  such  proceedings 
confers  no  jurisdiction  upon  the  af^ellate 
court  Heam  v.  Cntberth.  10  Tex.  217;  Tlm- 
mlns  V.  Bonnor,  68  Tex.  6M. 
The  appeal  wai  ordered  dismissed. 


BROOCKS  et  al.  v.  PAYNE  et  al. 
(Court  of  Civil  Appeals  of  Texas.  Dec  24,  1009. 
On  Motion  for  B^ieariug,  Jan.  18.  1910.) 

1.  EXECtTTOBS  AND  ADUINISTBATOBS  (|  135*)— 
CONTETARCB  XTNDEB  OBDEB  OF  COUBT— CON- 
TBACT  OF  DECEDBIIl^VAI.IDrrT. 

A  deed  by  an  administratrix,  executed  un- 
der order  of  the  probate  court,  Ib  Invalid  when 
made  In  execution  of  a  contract  between  the 
decedent,  who  was  a  coloniet,  to  transfer  half 
of  his  land  under  a  headrlght  certificate  If  the 

Eantee  woold  fumiah  the  money  to  enter  the 
ad  and  survey  It,  as  such  contract  was  in 
contravention  of  an  express  statute  forbidding  a 
colonist  to  alienate  his  land  before  the  final 
title  was  extended,  and  the  county  court  at  the 
time  that  tbe  order  was  issned  bad  no  anthority 
to  decree  specific  performance  of  a  contract  for 
the  conveyance  of  land. 

[Bid.  Nots.^For  other  cases,  see  Execntors 
and  Administrators,  Gent  Dig.  H  653.  654; 
Dee.  Dig.  I  1S5.*] 

2.  Tbbspass  to  Tit  Tnu  ^  4l*>— Weiqht 

OF  EVIDENCB. 

In  trespass  to  try  title  by  those  claiming 
under  the  holder  of  a  beadritrht  certificate,  evi- 
dence Aeld  not  to  require  a  finding  by  the  trial 
court  tliat  the  holder  of  the  beadright,  after  be 
received  his  title,  either  expressly  ratified  an 
original  contract  with  a  surveyor  by  which  the 
mrveyor  was  to  pay  the  eipenses  of  entering 
the  land,  and  surv^  It  In  consideration  of  the 
transfer  of  one-half  of  tbe  land  to  him,  or  in 
consideration  of  the  services  rendered  by  the 
snrveyor  under  the  contract,  the  benefit  of  which 
accrued  to  and  was  accepted  by  him,  verbally 
or  by  deed  which  has  been  lost,  conveyed  to  the 
snrveyor  half  of  the  league  of  land. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  H  e2,  63;  Dec.  Dig.  1 

8.  EXKUT0X8  AND  AmaRTBTKATOBB  (|  876*)— 
SAXB  BT  ADHIKISTBATBIX  —  ESTOFPKL  Of 

Heibb. 

The  erroneous  belief  by  the  heirs  of  the 
bolder  of  a  beadright  mrtlficate  that  a  transfer 
of  the  certificate  by  the  administratrix  of  tbe 
bolder  under  order  of  the  probate  court  was  val- 
id, and  anbseguent  acctuiescence  for  a  time,  was 
not  sufficient  to  create  an  estoppel  against  such 


heirs  from  asserting  title  to  the  land,  where'  the 
transferees  did  not  take  possession  it  the  land, 

and  did  nothing  to  their  injury  in  reliance  on 
such  acquiescence. 

[Ed.  Note. — For  other  cases,  see  Execntors  and 
Administrators,  Cent  Dig.  {  1540;   Dec  Dig. 

4^  EKBCnrOBS  ANU  AnUINISIBATOBB  (S  380*)— 
Sale  bt  Aohinistbatbix— Retubn  or  Con- 

SIDBBATIDN. 

The  heirs,  under  such  circumstances,  were 
not  reQoiied  to  return  the  consideration  paid 
for  Um  transfer,  as  a  condition  precedent  to 
asserting  the  Invalidity  of  such  transfer. 

[Ed.  Note.— For  other  cases,  see  Execntors 
and  Administrators,  Cent  Dig.  i  1550^1 :  Dec. 
Dig.  (  380.*] 

5.  Tbespass  to  Tbt  Tmut  <|  41*)— Weight  or 

BVIDEITCE. 

Bvldenee,  In  such  action,  held  insufficient 
to  compel  a  finding  by  the  trial  court  that  a 
valid  order  of  sale  was  made  by  the  probate 
court  and  that  the  deed  hy  tbe  administratrix 
was  made  In  aooordance  therewith. 

[Ed.  Note.— For  ottier  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  H  «2.  63;  Dee.  Dig.  | 
41.  J 

6.  HusBANn  AND  WiFi  ff  278*)— CoHinnnTT 
Pbopebtt— PowxB  or  Bubviviho  Wife  to 

Con  VET. 

The  power  of  a  wife  to  act  as  survivor  of 
the  commnnitv  in  transferring  community  prop> 
erty  indepenaent  of  the  probate  court  ceases 
when  she  qualifies  as  administratrix  of  the  ee- 
tate  of  her  deceased  husband. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife^  Cent  Dig.  H  1019-1021;   Dec.  Dig.  S 

7.  Husband  and  Witb  (|  273*)— ComnTNirr 
Pbopebtt— PowEB  of  StrnviviNa  Wife  to 
Convet  Laitd. 

A  wife,  as  survivor  of  tbe  commnnity,  faas 
no  power  to  transfer  community  property  by 
deeu  for  the  purpose  of  carrying  out  an  unen- 
forceable contract  between  her  deceased  husband 
and  another. 

[Bd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  H  1019,  lOld;  Dec  Dig;  I 
278.*] 

S.  Estoppel  (|  28*)— Bt  Deed—Pebsors  Es- 
topped. 

Where  a  wife,  as  administratrix  of  the  es- 
tate of  her  husband,  conveys  property  by  deed 
in  fee  simple  and  warrants  the  title  not  only 
against  herself  as  administratrix  and  her  heirs, 
etc.,  but  against  the  claim  or  claims  of  all  per- 
sona whatsoever,  her  heirs  will  be  estopped  tx> 
claim  any  interest  in  her  half  of  the  land  ctm- 
veyed. 

[Ed.  Note.— For  other  eases,  see  Bstoimel, 
Cent  DigTeS;  Dec  DisTfw.*} 

9.  Tbespabs  to  Tbt  Titui  (S  88*)— Bubdeh 
OF  l^ooF— Retdbn  of  Considebation. 
In  trespass  to  try  title  to  half  of  the  land 
entered  under  a  heaaright  certificate  .to  plain- 
tiffs' ancestor,  which  certificate  was  conveyed 
by  the  administratrix  of  tbe  ancestor  under  an 
invalid  order  of  court  if  defendants  are  en- 
titled to  recover  the  consideration  paid  for  the 
land,  the  burden  is  on  them  to  show  the  amount 
of  such  consideration. 

[Ed.  Note.— For  other  cases,  see  Trespass  to 
Try  TiUe,  Cent  Dig.  |  53 ;  Dec  Dig.  |  38*] 

Appeal  from  District  Court,  Sabine  Coun- 
ty; W.  B.  Powell,  Judge. 
Actjon  by  B.  R.  Payne  and  others  against 

John  H.  Broocks  and  others.  Judgment  for 
plaintiffs,  and  defendants  appeal.  Affirmed. 
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Jobn  H.  Broocks  and  Greer  &  Mlncv,  for 
appellants.  OUTcr  J.  Todd  and  Xanoey  Lew- 
iB,  for  appdleea. 

PLiEAJBANTS,  G.  3.  This  la  an  action  of 
treBpaaa  to  try  title  to  a  tract  of  1^78  acres 
of  land,  a  part  of  the  William  Boberta  bead- 
right  leasne  in  Sabine  connl7<  The  appel- 
lees, who  recoTwed  In  the  coort  bdow,  are 
deacendanta  of  William  Roberta,  the  orig- 
inal grantee,  and  claim  by  Inhwitance.  The 
appellanta  claim  nnder  DavU  Brown,  and 
the  only  fact  Issue  in  tiie  case  Is  whether 
said  Brown  acquired  the  title  of  William 
Roberts  and  his  wife,  Sarah  Boberta.  The 
trial  in  the  court  twlow  without  a  Jury  re- 
sulted in  a  judgment  In  favor  of  appellees  for 
a  portion  of  the  land  claimed  1^  them;  such 
portion  being  a  part  of  tiie  undivided  one- 
half  of  the  land  owned  by  William  Boberts, 
and  the  community  interest  of  the  wife  of 
said  Roberts  in  the  land  being  adjudged  to 
appellants. 

As  before  stated,  the  land  in  controren^^ 
la  a  part  of  a  league  granted  (by  the  govern- 
ment of  Mexico)  to  William  Boberts.  The 
title  was  extended  on  November  12,  1835. 
William  Roberts  dted  in  the  latter  part  of 
the  year  1836  or  early  In  18S7.  His  widow, 
Sarah  Boberts,  procured  letters  of  adminis- 
tration upon  bis  estate  from  the  probate 
court  of  San  Augustine  county  In  the  spring 
of  1837,  and  acting  under  an  order  of  said 
court,  which  will  be  hereinafter  set  out,  sbe 
conveyed  the  south  half  of  the  league,  In- 
cluding the  land  in  controversy,  to  David 
Brown  on  August  8,  1837.  The  application 
of  Sarah  Roberts,  upon  which  the  order 
above  mentioned  was  granted,  is  as  follows: 

"The  Bcpubllc  of  Texas,  San  Augustine 

County. 

To  the  Honorable  Wm.  McFarland,  Chief 
Justice  &  Judge  of  the  Probate  Court 
Holding  Session  in  and  for  the  County 
and  Bepnbllc  Aforesaid. 

rriie  petition  of  Sarah  Roberts  adminis- 
trator upon  the  estate  of  William  Boberts  de* 
ceased  represents  unto  your  Honor  that  the 
said  William  Boberts,  in  his  lifetime  agreed 
and  contracted  to  &  with  one  David  Brown, 
for  him  the  said  David  Brown  to  clear  out 
of  the  land  office  the  land  to  which  he,  the 
said  William  Boberts  was  entitled  as  a  set- 
tler &  Citizen  and  he  the  said  David  Brown 
having  located  surveyed  and  paid  the  office 
fees  in  obtaining  a  title  ftom  Government 
tor  his  the  said  William  Bpberts  land— and 
he  the  said  'nVlllam  Boberta  having  died  be- 
fore making  a  title  to  the  said  David  Brown 
—your  petitioner,  edmlnlstrattH:  as  afore- 
said, therefore  petitions  your  honor  for  Irave 
to  make  &  execute  a  tltie  to  the  land  to 
which  the  said  David  Brown  is  entitled  to 
—to  him  the  said  DavML  Brown. 

**Your  petition  prays  tot  such  other  and 


further  relief  as  In  dutj  bound  will  ever 
pray  ftc 

**27th  March,  A.  D.  1837. 

W.  CtaUen,  Atto.  Pra  Pettr." 

TTpoQ  this  petition  were  01e  marks,  Indorae- 
ments,  and  orders  lui  follows: 

(Back  of  petition.) 

"Let  the  order  of  Sale  be  granted  as  pray- 
ed for  in  petition.    27th  March.  1837. 

"Wm.  McFarland,  a  J.  a 
"Filed  March  27th,  1837. 

"S.  W.  Blount  out." 
(File  marks  In  two  places.) 
(Probate  Papers,  San  Anguattoe  County, 
Texas.) 

"It  is  ordered  by  the  court  that  an  order 
be  granted  to  Sarah  Roberts,  Admr.  on  the 
Estate  of  William  Roberts,  deceased,  to 
make  a  title  to  one-half  league  of  land  to 
David  Brown  as  prayed  for  in  the  petition." 
(Not  dated.) 

Following  this  petition  and  order,  there  Is 
found  upon  the  probate  minutes  of  aald 
county  court  the  following: 

"Probate  Court,  March  Term,  1837.  March 
29th,  1837.  It  is  ordered  by  the  court  that  an 
order  be  granted  to  Sarah  Roberts,  Admr. 
on  the  estate  of  William  Roberts,  deceased, 
to  make  a  title  to  one-half  league  of  land  to 
David  Brown,  as  prayed  for  In  the  petition." 

On  August  8.  1837,  Sarah  Roberts,  as  ad- 
ministratrix of  the  estate  of  William  Rob* 
erts,  conveyed  the  south  half  of  the  league 
to  David  Brown,  describing  the  land  conv^- 
ed  by  metes  and  bounds.  This  deed,  which 
was  duly  recorded  on  the  IStb  day  of  August; 
1837,  omitting  the  description  of  the  land,  is 
as  follows: 

"Republic  of  Texas,  San  Augustine  County. 

"This  indenture  made  and  entered  Into 
In  this  eight  day  of  August  In  the  year  ut 
our  Lord  one  thousand  ei^  hundred  and 
thirty-seven,  1837,  Sarah  Boberts,  adminis- 
tratrix of  William  Boberts,  deceased,  of  the 
coahty  and  republic  aforesaid  by  virtue  of  an 
order  of  the  honorable  probate  court  of  said 
county  and  David  Brown,  of  the  other  part, 
also  of  the  county  and  republic  aforesaid, 
witnesseth  that  toe  and  in  contention  ot 
the  sum  of  two  thousand  dfrflars  of  good  and 
lawful  mmiey  in  hand  paid  the  said  David 
Brown  to  the  said  Sarah  Boberta,  adminfo- 
tratrix  as  aforesaid  at  ft  befwe  the  enseaUog 
and  delivery  of  these  presents,  tiie  receipt 
whereof  is  hereby  acknowledged,  the  said  Sa- 
rah Boberts,  doth  bargain,  sell,  alien  and  con- 
vey and  1^  these  hath  bargained,  sold,  nllo^ 
ed  and  conveyed  unto  the  said  David  Brown 
his  heirs  and  assigns  (here  follows  descrip- 
tion of  the  land),  and  for  ttw  said  David 
Brown  to  have  and  to  boUl  said  half  league 
of  land  together  with  all  and  rtngular  the 
lights,  members  and  appurtraianoes  thereun- 
to belon^g  or  In  anywise  appertaining,  on- 
to the  said  Brown,  his  heirs  and  assigns  f<M<- 
ever  Ih  tee  simply  and  I  tlie  said  Sarali  Bob* 
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«rtR,  adminlstratrtz  of  the  said  William  Rob- 
erts, dec*d,  do  forever  warrant  and  defend 
tbe  rls^t,  title.  Interest  and  (dalm  of  tiie 
said  Darld  Brown*  tala  bdm  ezecnton,  ad- 
minlstratOTB  and  aastgna  to  the  aforesaid 
bait  l«i£ne  of  land  or  bargained  premises, 
not  onl;  against  myself,  tbe  said  Sarab  Rob* 
erts,  administratrix,  my  heirs,  executors,  ad- 
ministrators and  assigns,  but  against  the 
claim  or  dalms  at  all  pwsons  wtaateoerer. 

**In  testlnumy  wbweof,  I,  Qie  said  Barah 
Roberts,  administratrix  as  aforemid,  hath 
liereanto  set  my  seal  and  band  on  tbe  day 
and  year  abore  written,  dellTered  In  tbe 
presence  of  (Interlined  In  tbe  fifth,  seren- 
teentb,  twentieth,  twaity-flrst,  serenty-nlntb 
lines  an  with  Sarab  Instead  of  Mary  Bob- 
•rt*)-  her 

"[Signed]   Sarah  X  Roberta, 
mark 

**Admbilstratrlx  of  Wm.  Boberts,  Deoe'd." 

Tbe  aro^lantB  by  means  conv^ances  hold 
whaterer  title  was  acquired  by  Darld  Brown 
to  tbe  sontti  half  of  said  leagae. 

In  addition  to  the  for^otag  atatemeat,  we 
adopt  the  following  findings  of  fact  filed  by 
tbe  trial  Judge: 

''The  court  finds:  That  from  all  of  the 
facts  and  dreomstances  of  the  case  that  Da- 
vid Brown  was  an  English  deputy  Burreyor 
under  the  Mexican  goremment,  and  In  said 
capacity  made  and  returned  the  original 
English  field  notes  npon  which  the  title  to 
the  William  Boberts  headright  survey,  tbe 
land  In  coDtroreny,  Issued.  That  David 
Brown  and  William  Roberts,  prior  to  tbe  Is- 
snanee  of  the  tltie  to  said  Boberts  headright, 
entered  into  some  sort  of  agreement,  either 
oral  or  written,  by  which  David  Brown  was 
to  locate  and  pay  Uie  office  fees  for  said  Bob- 
erts nptm  bis  headrl^t  surv^,  and  was  to 
receive  in  return  therefor  a  one-half  Inter- 
est in  said  league.  That  In  pursuance  of 
said  contract  David  Brown,  an  English  or 
deputy  surveyor,  located,  surv^ed  and  re- 
turned the  English  field  notes  to  said  league 
upon  which  title  was  extended  by  the  Mexi- 
can Government  on  November  12,  1835,  and 
tbat  David  Brown  paid  all  expenses  and  of- 
ficial fees  in  locating  and  titling  said  land. 
That  said  William  Roberts  established  his 
home  on  said  headright,  and  on  the  north 
one-half  thereof,  where  he  lived  until  the 
time  of  his  death,  which  occurred  In  the  lat- 
ter part  of  18S6,  or  the  first  of  1837. 

"That  Sarah  Boberts,  as  administratrix,  on 
tbe  8th  day  of  August,  1837,  executed  and  de- 
livered. In  accordance  with  the  orders  of  the 
court  hereinbefore  referred  to,  a  certain  ad- 
ministratrix's deed  purporting  to  convey  to 
said  David  Brown  tbe  south  one-half  of  Wil- 
liam Roberts'  headright,  by  metes  and  bounds, 
which  deed  was  signed  by  Sarah  Roberts  as 
administratrix  by  attaching  her  mark  there- 
to, and  the  court  finds  that  said  deed  was 
executed  In  accordance  with  the  for^^lng 
orders  of  the  court,  and  none  other,  and  that 
BO  consideration  ot  any  hind  was  paid  by 
124  8.W.-80 


the  aaU  David  Brown  to  the  said  estate  far^ 
tiier  than  the  performance  of  a  contract  re- 
cited In  her  petition,  which  deed  Is  a  part  of 
tile  record  herein,  uid  Is  her^  referred  to 
for  a  more  perfiect  statement  of  ito  contents, 
niat  said  Barah  Robots,  tbe  surviving  wldr 
ow  of  William  Boberte,  resided  m  the  north 
one-half  of  said  league  untn  her  death,  wbldi 
occurred  some  time  between  184S  and  1856, 
and  that  she,  said  Barah  Bobots,  believed 
until  the  time  of  taer  death  that  the  probate 
court  had  authority  to  order  her  to  make  ti- 
tle to  David  Brown,  and  that  she  had  con- 
veyed him  a  good  title  by  her  deed  as  ad- 
ministratrix 

*<Tbat  the  taxes  were  rendered  and  paid 
upon  said  league  as  shown  by  tbe  comptrol- 
ler's certificates  which  are  contained  in  this 
record,  and  are  bereby  referred  to  for  a 
more  perfect  statement  as  to  tiielr  contents, 
which  in  substance  shows  that  the  widow 
of  William  Roberts  and  her  heirs  and  v«h 
dees  have  assessed  and  paid  taxes  on  the 
north  half  <^  the  league  ever  since  1846  up 
to  the  present  tlm^  and  that  they  have  never 
rendered  or  paid  on  the  south  one-half  of  the 
league,  and  that  David  Brown  and  bis  ven- 
dees have  practically  rendered  and  paid  taxes 
on  tbe  south  one-half  of  said  league  since 
1846  to  the  present  time.  That  tbe  heirs  of 
said  ^llam  Boberte  and  Sarah  Roberte 
have  takm  no  action  relative  to  the  land  in 
controversy,  or  any  part  of  the  south  half, 
and  most  of  them  who  have  bad  iniowledge 
of  the  deed  to  Brown,  at  least  until  the  last 
two  or  three  years,  supposed  the  tiUe  to  be 
valid  In  said  David  Brown,  and  Ms  assigns, 
and  the  said  heirs  took  no  action  whatso- 
ever with  reference  to  the  said  land  in  the 
way  of  taking  possession  of  the  same,  or  pay- 
ing taxes  on  same,  or  asserting  acts  of  own- 
ership over  the  samb 

"The  court  further  finds,  with  reference 
to  tbe  land  In  controversy  in  this  suit :  That 
It  Is  open  timbered  land,  and  has  never  been 
In  tbe  possession  of  any  one,  and  no  open, 
visible,  notorious  acts  of  ownership  other 
than  making  deeds  and  rendering  same  for 
taxes,  and  payment  of  taxes,  so  far  as  they 
are  shown  to  have  been  paid,  have  been  ex- 
ercised over  same  by  David  Brown,  or  those 
claiming  under  him.  That  while  Sarah  Rob- 
erts and  her  heirs,  and  the  heirs  of  William 
Roberts,  have  since  the  date  of  the  death  of 
William  Roberts  down  to  the  time  of  filing 
this  suit  taken  no  legal  proceeding  to  can- 
cel or  avoid  said  administratrix's  deed,  they 
have  nevertheless  made  no  assertion  to  Da- 
vid Brown,  or  any  of  those  claiming  under 
htm,  that  they  did  not  claim  the  land  in  con- 
troversy; nor  have  they  Induced  any  of  tbe 
purchasers  under  Brown  to  make  purchase 
under  said  Brown  title  In  any  way  whatso- 
ever; nor  are  Brown,  or  those  claiming  un- 
der him,  shown  to  have  relied  on  any  acts  or 
words  of  plaintiffs  or  interveners  In  making 
purchases.  That  while  some  of  the  probate 
papers  of  San  Augustine  county  have  beoi 
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lost,  and  others  have  been  carelessly  kept, 
tbe  Bald  petition  of  Bald  Sarab  Robert*  to 
be  allowed  to  transfer  one-balf  of  the  bead- 
right  of  her  deceased  husband  to  David 
Brown,  as  above  mentioned,  and  the  order 
indorsed  npoa  said  petition,  and  tbe  said  or- 
der recorded  upon  the  minutes  of  tbe  court 
which  referred  to  the  petition  and  the  deed 
to  said  Brown  redtlng  tbe  said  order,  have 
at  all  times  been  of  record  or  on  file  in  San 
Augustine  county.  Tez^  since  1887  until  tbe 
present  time. 

"And  tbe  court  further  finds :  That  none 
of  tbe  probate  minutes  of  San  Augustine 
comity  have  been  lost,  or  destroyed,  but  that 
same  are  Intact.  That  tbe  petition  to  make 
tbe  deed  to  one-bfilf  of  the  land  was  not 
among  the  file  papers  of  the  estate,  and  was 
not  found  until  discovered  by  the  abstractors 
amongst  other  papers  in  the  clerk's  office, 
and  that  the  said  petition  was  not  of  record 
in  the  clerk's  office,  when  Broocks  bought  the 
land  In  controversy ;  but  tbe  order  or  Judg- 
ment of  the  court  and  said  petition  and  the 
deed  made  by  virtue  of  said  petition  were 
of  record  when  Broocks  and  his  vendors 
bought  That  said  David  Brown  from  the 
time  of  tbe  issuance  of  the  title  to  tbe  time 
of  tbe  death  of  tbe  said  William  Rot)erts 
lived  at  tbe  town  of  San  Augustine,  about 
eight  or  nine  miles  from  the  place  of  resi- 
dence of  said  Roberts;  but  whether  said 
Brown  and  said  Roberts  saw  each  other  dur- 
ing that  period  of  time,  or  whether  said  Da- 
vid Brown  was  at  bis  home  or  absent  dur- 
ing that  time,  or  whether  William  Roberts 
was  absent  or  at  his  home  during  that  time, 
there  is  nothing  in  the  record  upon  which 
tbe  court  can  find  or  conclude.  That  sbortly 
after  the  deed  from  Sarah  Roberts,  admin- 
istratrix, was  executed  and  delivered  to  Da- 
vid Brown,  said  Brown  made  deed  to  said 
property  to  William  Kerr,  and  ttiat  same  was 
sold  through  various  mesne  conveyances,  and 
passed  into  the  defendanU  here;  but  there 
is  no  proof  in  the  record  that  the  plalntilTs 
or  interveners  herein  had  any  actual  knowl- 
edge of  tbe  said  conveyances  of  the  south 
half  of  said  league,  except  the  deed  from 
Sarah  Roberts,  administratrix,  to  David 
Brown,  and  as  to  that  deed  I  find  that  tbe 
widow,  Sarah  Roberts,  and  all  of  the  adult 
children,  knew  of  the  deed,  but  that  they, 
nor  either  of  tbem,  knew  the  legal  effect  of 
the  same,  but  thought  It  conveyed  title  to 
David  Brown  to  tbe  south  half  of  tbe  league." 

The  oath  and  bond  of  Sarah  Roberts  as 
administratrix  was  filed  on  May  4, 1837.  Da- 
vid Brown  was  one  of  the  sureties  upon  this 
bond.  The  Inventory  of  tbe  estate  was  filed 
December  6,  1837.  This  Inventory  only 
shows  950  cash  In  band  of  the  administratrix. 

If,  as  found  by  tbe  trial  court,  the  deed 
from  Mrs.  Roberts  to  Brown  was  made  un- 
der die  order  of  the  probate  court  directing 
ber  to  make  such  conveyance  in  fulfillment 
of  the  contract  between  Brown  and  William 
Boberta  recited  In  the  application  of  Mrs. 


Roberts  for  said  order,  midi  deed  conveyed 
no  title;  The  contract  was  in  contravention 
of  an  «q)ren  statute  which  forbade  a  colon- 
ist to  alienate  bis  land  before  the  fl^  tlUe 
was  extended,  and  was  therefore  nnenforce- 
able;  and,  In  addition  to  this,  the  county 
court  at  that  time  had  no  authority  to  de- 
cree specific  performance  of  a  contract  for 
the  conveyance  of  land,  and  therefore  the 
order  directing  a  conv^ance  for  tbe  purpose 
of  carrying  out  said  contract,  and  the  deed, 
executed  thereunder,  were  void.  Houston  v. 
Klllougb.  SO  Tex.  S07,  16  S.  W.  56;  Ue- 
Cartey  v.  Merry,  68  S.  W.  304;  Cope  v. 
Blount,  38  Tex.  Civ.  App^  S16,  91  S.  W.  ei6L 
Appellants  recognlEe  this  as  w^-aettled  law, 
but  Insist  that  tbe  trial  court  should  have 
found  in  their  favor  upon  other  grounds  here- 
inafter discussed. 

The  first,  second,  and  third  assignments 
which  are  presented  together,  assail  the  judg- 
ment on  the  ground  that  it  is  unsupported  by 
tbe  evidence.  This  contention  is  presented 
by  the  following  proposition  submitted  under 
said  assignments :  "The  facts  from  which  tbe 
Inference  is  to  be  drawn  that  William  Rob- 
erts, after  title  Issued  to  him,  ratified  by  parol 
or  otherwise  his  contract  with  David  Brown 
made  prior  to  receiving  his  title,  are  all  ei- 
ther admitted  or  are  undisputed,  and  since 
they  by  their  overwhelming,  preponderating 
weight  lead  to  the  one  and  only  natural  con- 
clusion, being  conclusive  to  tbe  point,  that 
Wm.  Roberts,  after  title  issued  to  blm,  and 
prior  to  his  death,  accepted,  with  (full  knowl- 
edge of  all  the  facts,  the  benefits  of  bis  for- 
mer contract  with  David  Brown,  and  ratified 
the  same  by  parol  or  otherwise,  said  contract 
being  to  the  effect  that  he  would  give  Brown 
one-balf  of  bis  (Roberts')  headrlght  in  consid- 
eration of  Brown's  services  and  apenses  to 
be  performed  and  borne  In  locating  and  sur. 
veylng  the  league  and  paying  all  government 
and  land  office  expenses  and  dues  for  (Stain- 
ing the  title,  it  follows  as  a  matter  of  law, 
after  this  long  lapse  of  time  (over  70  year^, 
when  all  direct  sources  of  proof  are  obliterat- 
ed that  there  twlng  no  dilute  as  to  the  facta, 
and  tbey  pointing  conclusively,  by  an  over- 
whelming weight,  all  to  one  inevitable  con- 
clusion, the  court  should  have  reached  that 
one  natural  conclusion;  and  therefore  this 
court  should  find,  as  a  matter  of  law,  or,  at 
any  rate,  as  a  fact  conclusively  establlsbed 
by  tbe  admitted  and  undisputed  testimony, 
that  Wm.  Roberts  did  ratify  the  contract,  just 
as  the  lower  court  sboold  have  found.  The 
evidence  being  admitted  and  undisputed,  and 
conduslve,  the  question  becomes  to  ail  In- 
tents and  purposes,  one  of  law ;  that  Is,  what 
conduBlon  should  have  flown  from  tbe  ait 
mltted  and  undisputed  facts?" 

This  proposition  Is  based  upon  the  undis- 
puted evidence  which  shows  that  no  claim 
was  ever  assated  by  Mrs.  Roberts,  or  Rob- 
erts' children,  who  lived  for  a  number  of 
years  after  tbe  death  of  Wm.  Roberts  on  por- 
tions of  the  north  half  of  12ie  leagUA  wbkb 


Digitized  by 


Google 


Tex.) 


BBOO0X8 


T.  PATNE. 


467 


tbej  dlTlded  between  themselTeB,  to  any  por- 
tion OF  the  Boath  half  of  the  leavue,  and  that 
in  tiielr  partition  deeds  and  in  aabMqnent 
deeds,  executed  by  said  chlldrai,  they  recog' 
nixed  and  called  for  the  Brown  line  as  locat- 
ed ty  the  deed  from  Mrs.  BcAerta  to  Brown, 
and  the  furtlm  fact  that  David  Brown's  home 
was  In  the  town  ol  San  Aogastlne^  only  nine 
miles  from  the  home  of  Wm.  Roberts,  and 
that  Wm.  Bolwrti  Uved  lii>r  a  year  ox  mora 
after  be  reeelved  tab  title,  and  daring  that 
time  probably  transacted  bnafneaa  In  said 
town.  Tbeae  facta;  It  la  contended,  cooiiled 
with  other  nndlapnted  evidence  showing  a 
oonttamons  claim  and  assertion  of  ownership 
of  the  sonth  balf  otf  the  league  by  David 
Brown,  and  ttioae  dalming  nnder  him,  reqnlr- 
ed  the  trial  conrt  to  find  as  a  fact  conclusion 
that  William  Roberta,  after  he  received  his 
title  to  the  league,  either  expressly  ratified 
hla  original  contract  with  David  Brown,  or, 
In  conalderatUin  of  the  serricea  reiklered  by 
BTOtm  nnder  said  contract  tibe  benefit  of 
whicta  accmed  to  and  was  accepted  tiy  talm, 
▼erbally,  or  by  deed  wbldi  bae  been  lost,  con- 
veyed to  Brown  the  aootiti  half  of  tb»  league. 

While  the  fticts  stated  would  bave  author- 
ised tbA  court  to  have  fbnnd  in  favor  of  ap- 
pellants upon  tbla  isau^  vre  do  not  think  tliey 
compd  sudi  finding.  The  most  peranaslve  of 
theae  Acta,  vls^  tbe  continuous  claim  of 
Brown  and  hla  vendees  and  the  acquiescence 
of  Boberts'  ^Idren  in  such  tialm,  is  greatly 
weakened  if  not  destroyed,  by  tbe  conveyance 
by  Ura.  Roberta  under  a  yoiA  order  of  the 
probate  court  Hie  claim  of  Brown  and  the 
Dimclalm  of  Bobertif  heirs  can  be  reasonably 
explained  the  theory  acc^ted  by  the  trial 
court  that  all  of  said  parties  believed  that  the 
order  of  the  court  and  the  conveyance  made 
theremider  were  valid  and  passed  the  title 
to  Brown. 

Under  the  fourth,  fifth,  sixth,  seventh,  and 
eighth  assignments  of  error,  which  It  Is  un- 
necessary to  set  out  or  discoss  In  detail,  the 
app^ants  Insist  that  the  Judgment  of  the 
court  below  shoifld  be  reversed,  because  the 
facts  tiipwn  by  tbe  undiqmted  evidence  estop 
the  heirs  of  William  and  'Sarah  Roberts  and 
tbeir  descendants  from  asserting  title  to  tbe 
land  In  controversy  against  those  claiming  nn- 
der David  Brown,  or  at  least  such  facts  show 
Boch  equi^  in  Brown  and  those  holding  nn- 
der him  as  to  require  plalntlflTs,  as  a  condi- 
tion precedent  to  their  recovery,  to  do  equity 
by  restoring  to  defendants  who  hold  nnder 
said  Brown  the  consIderatliHi  paid  and  receiv- 
ed by  him  under  his  contract  with  William 
Roberts.  We  agree  with  tbe  trial  Judge  In 
his  conclusion  that  the  evidence  does  not  raise 
the  iBsoe  of  eetoi^l. 

The  erroneous  belief  of  Roberts'  heirs  in 
tbe  validity  of  the  order  of  the  probate  court, 
and  tbe  conveyance  of  Sirs.  Roberts  thereun- 
der, and  their  subsequent  acquiescence  In  the 
claim  of  Brown  and  those  holding  under  him, 
would  not  In  Itoelf  deprive  them  of  their  le- 
gal rights,  and  the  evidence  shows  no  affirm-. 


ative  act  on  their  part  which  ibottld  eatop 
them  from  now  asaertlng  tbeir  title.  Their 
mere  sl^aice  and  failure  to  aaaart  their  title 
sooner  would  not  eatop  tbem.  There  has  been 
no  poascaslon  of  tbe  land  apptilanta,  or 
those  under  whom  they  claim,  and  nothing 
has  occurred  to  require  a  suit  to  protect  tbeir 
rights.  The  deeds  made  by  Roberta*  chlldrai. 
In  which  they  reoognlied  the  Brown  line,  are 
not  shown  to  have  been  aera  by  appeUanta, 
and  there  la  notiUng  in  tbe  evidence  to  Indi- 
cate that  app^antB,  or  any  of  those  under 
whom  they  claim,  r^ed  upon  the  recitals  In 
said  deeds,  or  had  any  knowledge  thereof  be- 
fore they  purdiased  the  land  in  conteovway* 
Apptiiees  are  not  In  the  position  of  <me 
who  sues  to  set  aside  a  voldaMe  contract 
nndor  wblch  be  is  shown  to  have  received 
beneita,  and  the  rule  whldi  requlrea  a  plain- 
tiff In  sudi  case,  as  a  condition  precedent 
to  reoovny,  to  do  equity  by  restoring  the 
benefit  received  nnder  the  contract  has  no 
application.  In  the  case  of  Houston  v.  KU* 
lougb,  supra,  which  la  cited  by  appellants 
Id  support  of  their  contention,  the  legality 
of  the  contract  in  tbe  paformance  of  which 
tbe  void  deed  vras  executed  does  not  seem  to 
have  bem  qu^oned.  Tbe  only  infirmity  In 
the  title  of  defendants  passed  upon  In  that 
case  was  tiie  want  of  authority  in  tbe  pro- 
bate court  to  decree  specific  performance 
of  the  contract  The  right  to  recover  the 
consideration  paid  by  the  defendants'  prede- 
cessor In  title  and  received  by  plalntltFs'  an- 
cestor nnder  an  Illegal  and  unenforceable 
contract  does  not  seem  to  have  been  In  the 
mind  of  the  Judge  who  wrote  tbe  opinion  In 
that  case,  nor  does  It  appear  that  the  ques- 
tion of  burden  of  pleading  and  proof  of  such 
Issue  was  under  consldwatlon.  In  the  cases 
of  Hnnt  V.  Turner,  9  Tex.  385,  60  Am.  Dec. 
167,  and  Mills  v.  Alexander,  21  Tex.  154^ 
the  contracts  were  fully  executed,  and  the 
apparent  legal  title  vested  In  the  grantor^ 
and  In  order  for  heirs  of  tbe  grantors  to  re- 
cover they  had  first  to  cancel  the  deeds  of 
their  ancestor,  and  the  court  held  that  be- 
fore they  could  have  the  deeds  canceled  and 
recover  the  title  to  the  land,  they  would  be 
required  to  return  the  consideration  received 
by  their  ancestors  for  the  land.  In  the  pres. 
ent  case  the  contract  was  executory  and  does 
not  purport  to  pass  the  title.  Brown  could 
not  have  enforced  specific  performance 
against  Bob^-ts  or  his  estate,  and  It  Is  not 
necessary  for  appellees  In  this  case  to  set 
aside  the  contract  to  entitle  them  to  recover 
the  land.  It  seems  clear  to  us  that  If  no 
deed  had  been  executed,  the  contract  be- 
tween Roberts  and  Brown  would  have  been 
no  barrier  to  appellees'  right  to  recover  on 
their  l^al  title  because  It  did  not  vest  Brown 
with  any  title  either  legal  or  equitable.  He 
had  no  rights  under  tbe  contract  and  hla 
only  right  against  Roberts  or  his  estate 
would  have  been  limited  to  compensation 
for  tbe  services  rendered  by  him  In  locating 
and  surv^lng  the  land  and  obtaining  the  Is- 
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Buence  of  title  thereto  to  Boberts.  Tbe 
'deed  executed  by  Mrs.  Roberts  being  Told, 
apd  no  conslder&tloii  having  been  pal4  there- 
for by  Brown  other  than  the  serrlces  per- 
fomied  b7  him  und^  his  unenforceable  con- 
tract, lie  acquired  no  rights  under  said  deed. 
The  evidence  falls  to  show  that  app^ants 
have  any  right  to  recover  the  amount  due 
Brown  as  comprasatlon  for  hfs  services,  and 
falls  to  show  what  amount  was  due  Brown 
as  such  compensation,  and  It  therefore  fol- 
lows that  no  Judgment  should  have  been 
r^dered  In  appellants'  favor  on  this  claim. 
McCartey  v.  Merry,  C9  S.  W.  304 ;  Fuller  v. 
O'Nell,  69  Tel.  349,  6  S.  W.  181,  6  Am.  St. 
Bep.  69;  Wilkin  v.  Owens  (Sup.)  114  S.  W. 
104. 

This  conclusion  tenders  It  unnecessary  for 
us  to  pass  upon  the  Illegality  of  the  contract 
because  of  the  official  position  held  by  Brown 
ftt  the  time  it  was  made.  The  trial  court 
held  the  contract  void  on  this  ground.  Ap- 
pellees contend  that  this  holding  Is  sustained 
by  the  case  of  Wills  v.  Abbey,  27  Tex.  203. 
We  do  not  think  this  case  as  conclusive  of 
the  question,  because  at  the  time  the  con- 
tract there  under  consideration  was  entered 
Into  there  was  a  statute  prohibiting  such 
contracts. 

Appellants*  remaining  asstgnmentH  present 
only  two  questions  which  we  deem  It  neces- 
sary to  discuss.  It  Is  urged  that  the  court 
should  have  found  from  the  evld«ioe  tiiat 
the  deed  executed  by  Mrs.  Boberts  was  not 
made  undw  the  wders  of  the  court  before 
set  out.  but  under  a  valid  order  not  shown 
by  the  record;  and  that  If  no  valid  order 
of  the  court  can  be  presumed  from  the  evi- 
dence since  It  as^ears  that  such  sale  was 
made  for  ttie  purpose  of  dlscha^ng  a  com- 
munity obligation,  she,  as  survlvw  of  the 
cwmmunlty,  bad  authority  to  make  such  con- 
v^ance  independent  of  any  order  of  the  pro- 
bate  court  In  answer  to  the  first  of  these 
CQntaitl<ms,  we  are  of  opinion  that  wblle 
the  trial  court  might  have  found  from  the 
evidence  that  a  valid  order  of  Bale  was  made 
by  the  probate  court;  and  the  deed  from  Mrs. 
Boberts  to  Brown  was  made  In  accwdamn 
with  such  order.  It  seons  to  us  that  such 
finding  would  have  been  against  the  prepon- 
derance of  the  evidence.  But,  be  this  as  It 
may,  It  is  clear  that  the  evidence  does  not 
compel  such  finding.  The  minutes  of  the 
probate  court  axe  intact,  and  It  appears 
therefrom  that  It  was  the  practice  In  said 
court,  whether  It  was  required  by  law  or 
not  to  enter  all  orders  of  this  kind  In  the 
minutes.  The  only  order  appearing  In  the 
minutes  Is  the  one  directing  the  administra- 
trix to  convey  the  title  to  Brown  In  fulfill- 
ment of  the  contract  before  mentioned.  The 
deed  does  not  refer  to  any  spedflc  order, 
and  It  Is  reasonable  to  Infer  that  the  order 
referred  to  In  general  terms  Is  the  one  ap- 
peering  upon  the  minutes  of  the  court  In 
addition  to  this,  tite  inventory  raturaed  by 
the  administratrix  shortly  aftw  the  deed 


was  executed  does  not  show  tlie  caab  In 
band  which  she  should  have  had.  It  as  re- 
cited In  said  deed,  she  had  sold  the  land  to 
Brown  for  12.000  cash.  These  facts  we 
think  fully  Justified  the  trial  Judge  In  finding 
that  no  consideration  was  In  fact  itald  by 
Brown  for  said  conveyance,  and  l^t  the 
same  .was  made  under  the  ordw  of  the 
court  before  set  out 

As  to  the  second  contention,  tt  Is  suflldait 
to  say  that  Mr&  Bobwts'  power  to  act  as 
survivor  of  the  community  Independ^t  of 
the  probate  court  ceased  vrbea  she  qualified 
as  administratrix.  Houston  v.  Klllough,  su- 
pra. If  the  deed  was  made  for  the  purpose 
of  carrying  out  the  unenforceable  contract 
between  Brown  and  Boberts,  as  found  by 
the  trial  court  Mrs.  Boberts,  as  survivor  of 
the  community,  woidd  have  had  no  authority 
to  make  such  conveyance,  ^ils  diS[>oses  of 
all  of  the  material  questions  raised  by  ap- 
pellants, and  each  of  their  asslgnmoits.  all 
of  which  have  beea  duly  considwed  us, 
is  overruled. 

Under  appropriate  cross-assignments,  ap- 
pellees complain  of  the  holding  of  the  trial 
court  that  tbey.  as  helra  of  Mrs.  Roberts, 
are  estopped  by  her  deed  to  Brown  from 
claiming  any  interest  In  her  half  of  said 
land.  We  do  not  think  the  court  erred  in 
this  holding.  The  purchasers  from  Brown 
bad  the  right  to  rely  upon  the  recitals  and 
upon  the  warranty  contained  In  Mrs.  Bob- 
erts* deed  to  blm,  and.  as  against  such  pur- 
chase, neither  she  nor  those  claiming  un- 
der her  wIU  be  heard  to  say  that  her  deed 
did  not  pass  her  title  to  the  land  thereby 
conveyed.  Corzme  v.  Williams,  85  T^  006^ 
22  S.  W.  899 ;  Cope  v.  Blount  S8  Tex.  Civ. 
App^  616,  91  8.  W.  616. 

We  are  of  opinion  that  the  Judgmeut  of 
the  court  below  should  be  affirmed,  and  It 
has  been  so  ordsxei. 

On  Motion  for  Rehearing. 

In  our  opinion  filed  herein  on  December 
24,  1009,  In  discussing  the  cases  of  Houston 
V.  Klllough,  80  Tex.  807,  16  S.  W.  58.  Hunt 
V.  Turner,  9  Tex.  386,  60  Am.  Dec  167,  and 
Mills  V.  Alexander,  21  Tex.  154.  we  «ay: 
"In  the  case  of  Houston  v.  Klllough,  supra, 
which  Is  cited  by  appellants  In  support  of 
their  ccmtentimi,  the  legality  of  the  contract 
In  ttie  p^ormance  of  which  the  void  deed 
was  executed  does  not  seem  to  have  been 
questioned.  The  only  infirmity  in  the  title 
of  defendants  passed  upon  In  that  case  was 
the  want  of  authorily  in  the  probate  court  to 
decree  specific  perfturmance  of  the  contract 
The  right  to  recover  the  consldoratlon  paid 
by  the  defendants'  predecessor  In  title  and 
received  bf  plalntlffi^  ancestor  und»  an  il- 
legal and  unenfiKceaUe  cmitract  does  not 
seem  to  have  bem  In  the  mind  vt  tlw  judge 
who  wrote  the  oplnltm  In  that  cam,  nor  doea 
it  appear  Uiat  tbe  qnestimi  of  bntden  at 
jOeading  and  proof  <m  such  Issue  was  nndor 
consldentloD.  In  the  cases  of  Hunt  t.  Tom- 
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«rr9  Tex.  886,  80  Am.  Dec.  167,  and  M»lt  t. 
Alexandrar,  21  Tex.  154,  the  contracts  were 
falljp  executed,  and  the  ai^rent  legal  title 
Tested  In  Uie  gnntatB,  and  In  <nder  for  tbe 
lieirs  ot  tbe  grantors  to  recover  they  had 
Qrat  to  cancel  the  deeds  of  their  anceators, 
and  the  conrt  held  that,  before  they  conld 
have  the  deeds  canceled  and  recover  the  title 
to  the  land,  ther  would  be  required  to  return 
tbe  conalderatlim  recelnd  by  their  ancestors 
for  the  land." 

These  statements,  as  to  the  scope  of  the 
(pinion  In  tbe  case  of  Houston  t.  Klllough, 
and  as  to  the  character  of  the  contract  under 
which  the  defendants  claimed  in  that  case, 
and  also  as  to  tbe  contract  Involved  In  the 
case  of  Hunt  v.  Turner,  are  erroneous.  While 
moat  of  tbe  <^inion  in  the  case  first  mention- 
ed is  devoted  to  a  discussion  of  the  question 
of  the  validly  of  tbe  order  of  the  probate 
court  under  which  tbe  deed  to  defendants' 
predecessor  In  title  was  executed,  tbe  valid- 
ity of  the  original  contract,  in  performance 
of  which  the  deed  was  executed,  was  express- 
ly passed  upon,  and  the  contract  held  to  be 
void  upon  tbe  ground  that  It  was  prohibited 
by  law.  In  the  Hunt  Case  tbe  defendants 
claimed  under  a  bond  for  title,  and  not  under 
an  executed  contract  of  sale.  It  follows  that 
tbe  statement  in  our  tormer  opinion  that  the 
defendants,  In  each  of  the  three  cases  men- 
tioned in  said  opinion,  was  claiming  onder 
contracts  which  were  fully  executed,  and 
which  vested  tbe  defendants  with  the  appar- 
ent legal  title  to  tbe  land,  Is  inaccurate,  and 
it  may  be  that  tbe  distinction  we  make  in 
said  opinion  between  tbe  equities  of  those 
claiming  under  an  executory  contract  of  sale 
and  those  claiming 'under  a  deed  which  pass- 
es the  apparent  legal  title  Is  not  sound. 

But  be  this  as  it  may,  we  adhere  to  the 
conclusion  that,  under  tbe  authorities  cited, 
the  plaintiffs  In  this  case  were  not  required 
to  tender  the  defendants  tbe  consideration 
received  by  Roberts  under  bis  contract  with 
Brown,  and.  If  defendants  were  entitled  to 
recover  such  consideration  from  plaintiffs, 
tbe  burden  was  upon  them  to  show  tbe 
amount  of  such  consideration.  This  was  tbe 
holding  of  this  court  In  tbe  case  of  McCartey 
V.  Merry,  50  S.  W.  304  and  a  writ  of  error  In 
said  case  was  refused  by  the  Supreme  Court. 

If,  as  contended  by  the  appellants,  the 
evidence  In  this  case  Is  sufficient  to  authorize 
tbe  recovery  by  defendants  of  the  govern- 
ment charges  paid  by  Brown  in  obtaining  the 
issuance  of  tbe  title,  the  one-balf  of  the  land 
awarded  defendants  in  this  case  is  greatly  in 
excess  in  value  of  tbe  amount  be  was  so  en- 
titled to  recover. 

At  appellants'  request,  we  make  the  fol- 
lowing additional  findings  of  fact:  While 
that  portion  of  Brown's  half  of  the  league 
In  controversy  in  this  suit  has  never  been  oc- 
cupied, other  portions  of  said  half  of  the 
league  have  been  occupied  for  a  number  of 


years  by  persons  holding  under  Brown 
title,  and  there  have  been  numerous  convey- 
ances of  portions  of  said  half  of  the  league 
by  deeds  which  were  seasonably  placed  of 
record,  and  the  assertion  and  claim  of  own- 
ership by  Brown  and  those  holding  and 
claiming  under  him  has  been  notorious  evw 
since  tbe  execution  <a  the  deed  to  him  by 
Mrs.  Roberts. 

After  a  careful  consideration  of  the  able 
motion  for  rehearing  filed  by  appellants'  cotm- 
se],  we  have  concluded  to  adhere  to  our  for- 
mer decision  of  the  questions  presented,  and 
tbe  motion  Is  overruled. 

Overruled. 


PEARCE  V.  CARRIKOTON  et  al. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  15, 
1909.    Rehearing  Denied  Jan.  19,  1910.) 

1.  Wills  (g  608*)  —  Constbuction  —  Estates 
Divided— Rule  in  Shelley's  Case. 

A  devise  to  testator's  danghters,  and  the 
heiiB  of  their  bodies  to  be  bom,  followed  by  a 
clause  directing  that  on  the  death  of  either 
daughter  without  heirs  of  her  body  tbe  property 
given  her  shall  retum  to  the  estate  to  be  divided 
between  tbe  survivors,  is  within  the  rule  in  Shel- 
ley's Case,  and  the  dau^ten  take  the  fee. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
Dig.  Si  1372-1378;  Dec  Dig.  fi  60&«] 

2.  Wills  (S  191*)  —  Revocation  —  Mabriao^ 

AND  BiBTH  OF  ISSUE. 

At  common  law  a  wilt  was  revoked  by  tes- 
tator's subsequent  marriage  and  birth  of  a  child. 

[Ed.  Note.— I\>r  other  cases,  see  Wills.  Cent. 
Dig.  H  409-478;  Dec.  Dig.  1  181.*] 

3.  WILU  ({  191*)  —  RBVOOATIOir  —  ICABUAOI 

AND  BlBTH  OF  IWUX. 

Under  the  common  law,  the  will  of  a  wife 
enceinte  when  executed  which  fails  to  provide 
for,  or  exclude,  the  untxau  child  from  participa- 
tion thereunder,  Is  revoked  by  tbe  Urth  the 

child. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  S  474 :  Dec.  Dig.  S  191.*] 

4.  Descent  and  Distkibution  (g  47*)— Pbe- 

TEBUITTED  ChILD — MaBBXAGE  AND  BiBTH  Or 

Issue— "Mentioned." 

Under  Rev.  St.  1886,  art.  5345,  providing 
th^t  a  will  made  when  testator  had  no  child  liv- 
ing, wherein  any  child  he  might  have  Is  not  pro- 
vided for  or  mentioned,  shall  be  void  on  the 
birth  of  a  child,  etc.,  when  considered  in  connec- 
tion with  articles  6343  and  5344,  relating  to 
posthumous  children,  etc..  the  will  of  a  wife,  en- 
ceinte when  executed,  which  makes  a  gift  «  an 
undivided  Interest  in  her  estate  to  peisons 
named,  void  In  case  of  living  issue,  bom  of  her 
body,  and  which  makes  no  other  reference  to  any 
after-bom  child,  is  void  on  the  birth  of  tbe 
child,  who  mar  Inherit  as  though  the  wife  died 
intestate,  for  the  word  "mentioned"  means  either 
that  provision  should  be  made  for  the  after-bom 
child  or  that  he  should  he  excluded  from  a  pai^ 
ticipation  under  the  will. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
DfstribuUon.  Cent.  Dig.  1 123;  Dec.  Dig.  f  47.* 

For  other  definitions,  see  Words  and  Phrases, 
vol     pp.  4476,  44n.] 

Appeal  from  District  Court,  Travis  Coun- 
ty ;  Chas.  A.  Wilcox.  Judge. 
Action  by  James  E.  Pearce  against  Lillian 
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Garrbigton.  a  feme  Mle,  and  Mignonette  C 
Pearce,  a  minor,  and  otben,  for  partition  of 
laud.  From  a  Judgment  of  partition,  defend- 
ant U.  <X  Pearce,  aweals.  Berwaed  and 
remanded. 

A.  8.  Phelps,  for  appellant  D.  W.  Doom 
and  D.  H.  Doom,  for  appellees. 

BICE,  J.  Olils  suit  waa  brought  by  James 
B.  Pearce,  as  plaintiff,  against  Lllliau  Oar- 
rlngton,  a  tema  sole,  the  aroellant  U^non- 
ette  C.  Pearc^  a  minor,  and  others,  for  par- 
tition of  1JM&  acres  of  land  situated  in  Travis 
county. 

There  are  bnt  two  qnestloiu  InTOlved  In 
this  appeal ;  one  is  as  to  the  proper  constrac- 
tSon  of  the  will  of  W.  H.  D.  Carrington,  and 
the  other  InTolves  tlie  proper  ccmstructlon  of 
the  wUI  of  Ulgnonette  Carrington  Pearce,  the 
wife  of  James  B.  Pearce  and  the  mother  of 
the  minor,  Mignonette.  It  Is  contended  on 
the  part  of  James  E.  Pearce  that,  by  the  will 
of  W.  H.  D.  Carrington,  his  wife  Mignonette 
Carrington  Pearce,  n6e  Mignonette  Carring- 
ton, took  the  fee-slmple  title  to  one-half  of 
the  land  described  In  the  petition,  subject  to 
be  defeated,  however,  If  she  left  no  child  or 
children  surrlrlng  her,  in  which  event  It 
would  go  back  into  the  estate  of  her  father, 
to  be  partitioned  between  the  other  surrlv- 
ors;  and  that  as  she  died  leaving  a  child, 
the  estate  given  to  her  under  the  will  of  ber 
father  ripened  Into  an  absolute  fee,  which  by 
her  will  she  bequeathed  to  her  husband.  W. 
H.  D.  Carrington  died  In  1887,  leaving  a  will, 
which  was  duly  probated,  but  It  is  only  nec- 
essary In  passing  upon  the  questions  Involv- 
ed to  quote  two  Items  therefrom,  to  wit, 
Items  2  and  8.  which  are  as  follows: 

"Item  2.  I  give  and  devise  and  bequeath 
to  my  danghters  Mignonette  Carrington  and 
Idlllan  Carrington  and  the  heirs  of  their 
bodies  to  be  born  so  much  of  my  plantation 
on  Wilbarger's  creek  and  Qllllhans  creek  as 
I  have  not  heretofore  conveyed  by  deed  of 
gift  to  my  son  Clive  Carrington  and  my 
daughter  Maude  Imboden,  with  the  proviso 
that  tbeir  mother  shall  have  one-third  of  the 
net  products  until  said  minors  are  of  age, 
and  after  that  one-fourth  of  the  products  un- 
til my  said  daughters  shall  marry,  or  so  long 
as  she  shall  remain  unmarried.  The  said 
plantation  herein  devised  and  bequeathed  Is 
to  ^brace  so  much  of  Eisllns  survey  (not 
given  to  Cllve  and  Maude  as  aforesaid)  and  is 
my  separate  and  individual  property,  except 
about  one-half  of  the  improvements  made  by 
the  community  labors.  But  I  desire  that 
all  the  Improvements  shall  go  with  the  devise 
and  bequest  of  the  land  as  aforesaid." 

"Item  8.  I  desire  and  direct  that  In  case 
of  the  death  of  either  of  my  children,  daugh- 
ters or  son,  without  heirs  of  their  body,  that 
the  property  given  them  by  devise  or  gift 
shall  return  to  the  body  of  my  estate  to  be 
partitioned  and  divided  as  aforeBald  between 
the  sDirlTors  as  aforesaid.*' 


Mlsn<mette  Carrington  moitloned  In  saU 
will  intermarried  with  the  plaintiff,  James 
E.  Pearce.  on  the  2d  of  June.  1900.  Tttm 
was  bom  to  her  on  the  26th  of  February, 
ISfO,  a  chil6t  Mignonette  Carrington  Feaice, 
who  survives  her  and  is  the  minor  plaintiff 
for  whom  tikis  appeal  Is  prosecuted.  The 
last  will  and  testament  of  Mignonette  Cai^ 
rlngton  Peaice,  the  daughter  of  W.  H.  D. 
Carrington,  ms  made  on  the  9th  ot  January, 
1902;  by  which  she  devised  her  Intocst  la 
the  propoty  In  qnettlmi  to  her  bnsband.  She 
died  on  the  4th  of  March,  190!^  and  her  wHI  i 
has  been  duly  probated  In  the  oowtj  court  | 
of  TniTla  county. 

The  court  found  In  bvor  of  the  oontentiai 
of  James  B.  Pearce  and  Judgment  was  enters  I 
ed  accwdlngly,  ftrom  whldi  Uils  appeal  Is 
alone  jwoeecnted  1^  the  mlnmr  plaintiff,  Mig- 
nonette O.  Pearce^  who  by  her  first  assign-  i 
ment  assails  the  Judgment  of  tiie  court  on 
the  ground  that  the  court  erred  In  holding 
that  the  words  **the  heirs  of  tbefr  bodies  to 
be  bom."  as  used  In  the  secmd  sectioa  ot  the 
last  will  of  W.  H.  D.  Carrington,  were  words 
of  limitation  and  not  of  purchase,  and  that  the 
contingent  or  conditional  fee  granted  to  Mig- 
nonette Carrington  Pearce,  wife  of  James  B 
Pearce,  plaintiff,  ripened  Into  an  nncondltion- 
al  fee-slmple  titie,  by  reason  of  the  fact  that 
the  said  Mignonette  Oanington  Pearce  was 
married  at  the  time  of  ber  death  and  left 
surviving  her  an  heir  of  her  body,  and  In 
not  holding  that  <mly  a  life  estate  waa  grant- 
ed unto  the  said  Mignonette  Carrington 
Pearce  by  the  terms  of  said  will;  Insisting 
by  her  proposition  thereunder  that  the  words 
"the  heirs  of  their  bodies  to  be  bom."  as 
used  In  the  will  of  W.  H.  D.  Canlngton  con- 
veyed only  a  life  estate  to  Mignonette  C 
Pearce,  wife  of  James  R  Pearce,  because 
said  words  meant  children  or  issue  bom  to 
the  said  Mignonette  C.  Pearce,  and  only  a 
life  estate  vested  In  her  and  at  her  death 
the  fee  vested  In  appellant,  her  child.  While, 
on  the  other  hand,  ai^llees  contend  that 
the  rule  in  Shelley's  Case  applies,  and  that 
by  reason  thereof,  Mrs.  Pearce,  formerly 
Mignonette  Carrington,  took  the  fee-simple 
title  under  the  will  of  her  father,  and  there- 
by had  the  right  to  devise  her  Interest  la 
said  estate  to  her  husband,  as  was  In  fact 
done  by  her.  So  the  question  for  onr  con- 
sideration Is  whether  Mrs.  Pearce,  formerly 
Mignonette  Carrington,  took  a  fee-slmple  title 
or  only  a  life  estate  under  the  will  of  her 
father.  Provisions  such  as  the  present  have 
been  the  fruitful  field  of  much  litigation  In 
this  state  and  elsewhere,  and  similar  words 
to  those  used  In  this  will  have  often  passed 
under  Judicial  scmtlny;  so  that  we  have 
many  adjudications  to  guide  us  In  the  de- 
termination of  the  qaestion  Involved,  the  dif- 
ficulty usually  being  In  applying  the  law  to 
the  particular  facts  In  hand.  As  said  In 
Hopkins  V.  Hopkins,  122  S.  W.  15:  "The 
rule  In  Shelley's  Oase  majr  be  thus  stated:  If 
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an  «state  for  lite  or  any  other  partlcolar  es- 
tate or  freehold,  be  glrm  to  on^  with  re- 
mainder to  his  helra,  the  flrat  taker  shall  be 
held  to  have  the  fe^  and  the  heirs  will  take 
by  descent  and  not  by  pnrchaBe." 

It  has  been  held  In  this  state  that  if  the 
grantee  clearly  evinces  an  Intention  to  create 
a  life  estate  In  the  first  taker,  with  remain- 
der to  the  children  of  the  grantee,  the  gran- 
tor's declared  Intention  will  control,  notwith- 
standing the  use  of  the  words  which  would, 
if  nnrestrieted,  Invoke  the  operation  of  the 
rale  in  Shelley's  Case.  SImonton  v.  White, 
88  Tex.  60,  63  B.  W.  339,  77  Am.  Bt  Rep.  824. 
But  It  has  also  been  held  in  Hancock  t.  But- 
ler, 21  Tex.  804,  that  it  Is  the  policy  of  the 
coarts  to  bo  construe  an  Instrument  as  to 
pass  the  greatest  estate  to  the  first-named 
grantee  which  the  instrumwt  Is  capable  of 
passing  by  fair  constmctlon.  Like  words  to 
those  used  In  the  will  under  consideration 
have  frequently  been  held  to  be  within  the 
operation  of  the  rule  In  Shelley's  Case,  and 
thereby  to  convey  the  fee ;  and  this,  we  take 
It,  should  be  the  rule  here,  unless  by  some 
other  portion  of  the  will  It  clearly  appears 
that  a  different  intention  was  evinced  by  the 
decedent  There  Is  nothing  to  Indicate  such 
Intention,  In  our  opinion,  In  any  part  of  the 
will.  It  Is  true  that  by  the  eighth  item  it  Is 
provided  that  in  the  event  of  the  death  of 
either  of  testator's  daughters  therein  mention- 
ed without  heirs,  her  portion  should  revert 
to  tbe  body  of  the  estate,  and  be  partition- 
ed among  the  surrlTors.  In  our  opinion  this 
language  should  not  be  so  construed  as  to 
have  the  ^ect  of  limiting  to  the  devisees  a 
life  estate  only,  and  thus  preventing  the  ap- 
plication of  the  rule  In  Shelley's  Case. 

In  the  case  of  Calder  v.  Davidson  (Cir. 
App.)  60  B.  W.  800,  it  was  h^d.  as  shown  by 
the  syllabiiB,  that  "a  deed  from  a  father  to 
his  married  daughter,  reciting  that  the  gran- 
tor conv^ed  certain  real  estate  to  the  gran- 
teB  and  tbe  taelrs  of  her  body  by  her  then 
hnsband.  In  consideration  of  natural  love 
and  affection  vested  a  tltie  In  fee  simple  In 
the  grantee,  and  not  a  mere  life  estate.  Jus- 
tice OIU,  in  delivering  tbe  opinion  of  the 
court,  saying,  among  other  lyings:  "It  Is 
Immaterial  that  the  snbseqaent  limitation 
was  to  the  heirs  of  her  body  by  a  person 
named.  Since  It  does  not  appear  that  tbe 
words  were  nsed  In  the  sense  of  '^lldr«i,* 
their  legal  import  would  at  common  law 
have  created  a  fte-tail  special  and  cannot  be 
siren  effect  Of  latter  years  the  question 
has  stidom  been  made,  exc^  where  there 
was  a  distinct  effort  on  the  part  of  the  gran- 
tor to  create  a  life  estate  In  the  first  taker." 

In  the  case  of  Seay  v.  Cockrell  (Sup.)  115 
a  W.  1160,  it  was  held  that  a  devise  to  the 
bodily  heirs  named  of  testatrix's  son,  follow- 
ed by  a  clause  providing  that  such  derlsees 
shall  not  sell  the  land  which  shall  on  th^r 
death  revert  to  their  heirs,  is  within  tbe 
mle  in  SheUc^'s  Oase^  tor  the  word  "heln" 


is  a  word  of  limitation  and  not  of  purchase, 
and  the  devisees  took  a  fee-simple  title.  In 
view  of  the  holdings  of  our  own  Supreme 
Court  upon  this  subject  we  are  Inclined  to 
believe  that  the  court  below  was  correct  in 
its  ruling  to  the  effect  that  Mrs.  Pearce,  by 
the  will  of  her  father,  took  a  fee-simple  title 
to  the  property  In  question,  and  therefore 
overrule  appellant's  first  assignment  of  er- 
ror. We  cite  in  addition  to  tbe  cases  hereto- 
fore referred  to  in  support  of  this  ruling  the 
following:  Rev.  St  1895.  art  627;  Chace 
V.  Gregg,  88  Tex.  552,  32  S.  W.  520;  Haw- 
kins V.  Lee,  22  Tex.  544 ;  Singletary  v.  Hill. 
43  Tex.  688;  Lacey  v.  Floyd,  09  Tex.  112, 
87  S.  W.  665 ;  St  Paul's  Sanitarium  v.  Free- 
man, 111  S.  W.  443;  Scott  v.  Brln.  Iffl  S. 
W.  566;  Laval  v.  Staffel,  64  Tex.  370;  Mc- 
Kee  V.  McKee  (Ky.)  82  S.  W.  451;  16  Cyc 
pp.  602,  604,  619,  628;  1  Washburn  on  Real 
Prop.,  64,  subd.  92. 

By  her  second  asslgnmmt  appellant  urges 
that  the  court  erred  In  holding  that  the  will 
of  Mignonette  C.  Pearce  was  valid  "and  vest- 
ed title  to  one-half  of  the  land  described  in 
the  petition  In  the  plaintiff,  James  E.  Pearce, 
and  in  holding  that  article  6345  of  the  Re- 
vised Statutes  of  1895  was  not  applicable 
to  said  will.  In  this— :that  said  will  having 
been  executed  before  tbe  birth  of  the  child 
Mignonette  Carrlngton  Pearce,  and  she  not 
having  been  provided  for,  or  her  name  men- 
tioned In  said  will,  the  court  should  have 
held  the  same  to  have  no  effect  during  her 
life  and  was  void.  By  her  proposition  there- 
under she  insists  that  the  statutes  are  man- 
datory, and  appellant  having  been  bom  after 
her  mother  had  executed  her  will,  and  there 
being  no  mention  of  or  provision  for  appel- 
lant in  said  will,  the  same  is  of  no  effect  and 
is  void. 

Mrs.  Pearce's  will  was  executed  on  the  0th 
of  January,  1902.  Appellant  was  bom  on  the 
24th  of  February.  1002.  Item  4  of  said  will 
Is  as  follows:  "I  bequeath  my  one-fourth  in- 
terest In  the  homestead  lot  of  my  ta.ib.ifB 
estate,  lots  7,  8,  and  9  In  block  108  In  the 
city  of  Austin,  to  my  mother.  In  case  of  her 
death  inevlons  to  my  own,  to  my-  two  idsters, 
Lillian  and  Uaudew  This  sectloa  is  to  be 
null  and  void  In  cue  of  living  issue  bora  of 
my  body."  By  a  subsequent  section  of  her 
wlU  die  bequeathed  to  her  husband,  Jamoi  EL 
Pearce,  amongst  other  things,  her  interest 
In  the  land  described  in  tbe  petition.  Ttm 
eittwt  of  appellant's  contention  Is  that  her 
mother^  will  does  not  be«»ne  <v>eratlTe  aa 
against  her  because  she  was  bom  since  the 
will  was  executed,  and  as  die  contends,  she 
was  not  mentioned  nor  provided  for  therein. 
The  question  for  determination,  therefore.  Is 
whether  or  not  the  will  of  her  mother  was 
th^by  revoked.  This  Is  an  open  question 
in  this  state,  and  we  have  been  unable  to 
find  where  the  exact  point  now  before  tbe 
court  has  ever  been  passed  upon  In  any  othet 
Jurisdiction. 
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At  common  law  the  change  In  conditions  of 
the  testator,  such  as  marriage  and  birth  of 
a  child,  would,  by  Implication  o(  law,  revoke 
a  will.  Morgan  v.  Davenport,  60  Tex.  230; 
4th  Kent.  p.  616  et  seq.;  vol.  80  (3d  Ed.)  Am.  ft 
Eng.  Eacy.  Law,  p.  643  et  seq.;  Theobold  on 
Wills,  p.  40;  American  Digest,  Cent  Ed.,  voL 
49,  M  468  to  489  Inc.;  Hart  v.  Hart,  70  Ga. 
764;  Chicago,  B.  ft  Q.  R.  Co.  v.  Wasserman 
(C.  C.)  22  Fed.  872.  Statutes  In  many  of  the 
states  have  been  enacted  bearing  upon  this 
subject,  and  in  oar  own  state  we  find  the 
following  provislonB  r^ttng  to  posthumous 
children: 

"Art  5343.  When  a  testator  shall  have 
children  horn  and  bis  wife  enceinte,  the  post- 
humous child.  If  unprovided  for  by  settle- 
ment and  pretermitted  by  his  last  will  and 
testament,  shall  succeed  to  the  same  pro- 
portion of  the  father's  estate  as  such  child 
wonid  have  been  entitled  to  If  the  father  had 
died  Intestate,  towards  which  portion  the  dev- 
isees and  legatees  shall  contribute  propor- 
tionately 'out  of  the  parts  devised  and  be- 
queathed to  them  by  such  last  will  and  testa- 
ment 

"Art  S344.  If  a  testator  having  a  child  or 
children  bom  at  the  time  of  making  bis  last 
will  and  testament  shall,  at  bis  death,  leave 
a  child  or  cblldroi  bom  after  the  making  of 
such  last  win  and  testament,  the  child  or 
children  so  afterhom  and  pretermitted  shall, 
unless  provided  for  by  settlement  succeed  to 
the  same  proportion  of  the  father's  estate  as 
th^  would  have  been  mtltled  to  if  the  father 
had  died  intestate  toward  rating  which  por- 
tion the  devisees  and  l^teea  shall  contribute 
proporti(HiftteIy  out  of  the  parts  devised  and 
bequeathed  to  them  by  such  last  will  and  tes- 
tament, in  liie  same  manner  as  Is  provided  in 
article  G343. 

"Art  eS45.  Every  last  will  and  testament 
made  ^en  the  testator  had  no  child  living, 
wherein  any  child  he  ml^t  have  is  not  pro- 
vided for  or  mentioned,  if  at  the  time  of  bis 
death  be  shall  leave  a  child,  or  leave  bis 
wife  enceinte  of  a  child  wblcb  shall  be  bora, 
shall  have  no  eftect  during  tiie  life  of  such 
after-bora  child,  and  shall  be  void  unless  the 
cbild  die  without  having  been  married  and 
betoTB  be  Aall  have  attained  the  age  of 
twenty-one  years." 

In  the  case  of  Chic^o,  B.  ft  Q.  B.  Oo.  v. 
Wasserman,  supra,  we  beg  to  quote  from 
Justice  Brewer's  opinion,  not  so  much  for 
tiie  purpcwe  of  showing  what  the  common  law 
was  on  this  subject  but  with  the  view  of 
showing  what  has  been  the  trend  of  Judicial 
decision  In  this  country  in  the  Interpretation 
and  ctmstractlim  of  statutes  passed  witb  ref- 
erence thereto.  That  was  a  case  where  the 
testator  devised  all  of  his  propoty  to  his 
wife  who  was  mceinte  bat  made  no  mention 
in  his  will  of  his  unbora  child.  The  section 
of  the  statute  €i  Nebraska  then  under  con- 
sideration by  the  court  Is  as  follows:  "When 
any  child  shall  be  bom  after  tbQ  making  of 


his  parents'  will  and  no  provision  aball  be 
made  therein  for  him,  such  child  shall  have 
the  same  share  in  the  estate  ot  the  testator 
as  If  he  had  died  intestate,  and  the  share 
of  such  child  shall  be  assigned  to  him  as 
provided  by  law  as  In  cases  of  intestate  es- 
tates, unless  It  shall  be  ai^arent  from  the 
will  that  it  was  the  Intention  of  the  testa- 
tor that  no  provision  should  be  made  for  sndi 
child." 

The  court  among  other  tbin^  says:  "How 
can  any  intention  as  to  this  child  be  gathered 
from  the  will  alone;  It  simply  gives  every- 
thing to  the  wife;  is  silent  as  to  children. 
If  I  could  look  beyond  the  will,  my  coaclusion 
would  be  instant  and  unhesitating.  Limited 
by  the  statsite  to  the  Instrument  Itaelf,  what 
can  be  gathered  therefrom?  It  Is  simply  a 
devise  of  all  property  to  the  wife.  Ko  refer- 
ence is  made  to  children  born  or  unborn- 
Can  I  infer  from  his  silence  an  intoitlon  to 
disinherit?  If  so,  the  mere  omissions  from 
a  will  would  always  stand  as  proof  of  an  ex- 
pressed intention.  And  whatever  of  ai4>areDt 
hardship  there  may  be  in  the  present  case,  a 
fixed  and  absolute  rale  prescribed  by  statute 
cannot  for  such  reason  alone,  be  Ignored. 
That  the  mle  was  Intentionally  thas  prescrib- 
ed is  evident,  not  alone  from  the  clear  letter 
of  the  statute,  but  also  from  the  history  of 
this  question  at  common  law,  and  the  various 
provisions  of  the  statutes  of  other  states. 
At  common  law  the  will  of  an  unmarried 
man  disposing  of  all  of  his  property  was 
presumably  revoked  by  bis  subsequent  mar- 
riage and  the  birth  of  a  c^lld.  This  rule 
was  borrowed  from  the  civil  law.  (Referrins 
to  Justinian  for  the  basis  of  the  rule.) 
Whether  revocatlcm  would  follow  from  sub- 
sequent marriage  alone  or  birth  ot  a  child. 
alone,  was  perhaps  a  doubtful  question.  In 
Brash  v.  Wilkins,  4  Johns.  Gb.  (N.  T.)  SOti. 
It  was  held  that  both  must  concur;  while  In 
McCuUum  T.  McEenzle,  26  Iowa,  510^  the 
blrtb  of  a  chUd  alone  was  adjudged  stu- 
dent See  generally  upon  this  question,  1 
Redf.  WUls,  c:  7;  1  Williams,  Kx'rs,  c  3,  {  5: 
4  Kent,  Comm.  ^-426.  It  was  also  for 
awhile  at  ieaat  disputed  whether  sucb  revo> 
cation  followed  absolutely  tarn  the  snbse- 
qneaat  marriage  and  blrOi  of  a  Child,  or  was 
only  to  be  presumed,  and  the  presumption 
subject  to  be  overthrown  by  evidence  of  the 
testator's  intention.  Lord  Slanafleld  In  Brady 
V.  Cubltt,  1  Doug.  89,  ruled  that  the  presump- 
tion from  marriage  and  the  birth  ctf  tesue. 
like  all  other  presomptiouB,  "xoay  be  rebutted 
by  every  sort  of  evldmce.'  See.  also,  1  Phil- 
11m,  473.  Bnch  seems  to  have  been  generally 
the  ruling  of  the  ecclesiastical  courts.  On 
the  other  hand  in  Holford  Otway,  2  H.  Bl. 
622,  Chief  Justice  Byre  held  fbat  In  cases  of 
revocation  by  operation  ot  law,  the  law  pro- 
nounces upon  the  ground  of  a  presumptio 
juris  et  de  Jure,  that  the  party  did  Intend 
to  revoke,  and  that  presumptio  Juris  is  so 
violent  that  it  does  not  admit  of  drcum- 
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ttancea  to  be  ut  up  In  erldoice  to  repd  It' 
AnA  In  the  leading  cam  of  Siarston  t.  Boe, 
8  AAA,  ft  EL  14,  by  all  tbe  judges  In  the  ex- 
chequer dxamber,  It  was  finally  decided  that 
the  terocatlon  of  the  will  took  place  in  con- 
seqnence  of  a  rule  or  principle  of  law,  Inde- 
pendently altogether  of  any  question  of  In- 
tttktlon  of  the  party  himself.  Such  being  the 
final  sohitlon  of  the  qneBtlon  in  the  English 
conrts,  It  cannot  be  that  the  purpose  of  the 
statute  in  qaestlon  was  to  open  the  door  to 
any  other  evidence  of  Intention  than  those 
eziweBBly  named.  On  this  side  of  the  waters 
the  matter  has  generally  been  related  by 
Metnte,  with  a  preralling  tendoicy  to  de- 
clare that  the  aftep-bom  chUd  takes  the  same 
share  that  it  wonld  have  done  If  the  father 
had  died  intestate;  or  In  other  words  that 
the  will  Is  absolut^  revcfted  pro  tanto  onless 
there  Is  some  provision  made  for  such  child, 
or  an  express  Intention  tiwt  it  should  receive 
nothing.  The  statute  of  Wiscoiuln  Is  iden- 
tical with  lhat  of  Nebraska;  and  In  Breaee 
Y.  Stiles,  22  Wis.  120,  the  Inquiry  as  to  the 
testator's  intentions  was  declared  to  be  lim- 
ited to  the  language  of  the  will,  and  the  will 
being  tXleat,  the  after-born  child  Inherited. 
See  among  many  cases  the  following,  which 
show  how  carefully  the  courts  have  enforced 
the  rule  of  revocation  pro  tanto  in  the  inter- 
eat  at  tb»  child:  Watennan  t.  Hawkens,  &S 
Me.  U6;  Walker  Hall,  84  Pa.  488;  Bol- 
Ungsworth'B  Appeal,  51  Pa.  5ia  In  the  ilrst 
the  testator  left  ca*tain  real  and  personal 
estate  to  his  widow  during  faw  life  and  wid- 
owhood, to  revert  to  his  b^n  upon  her  death 
or  marriage,  and  gave  the  rest  to  his  father. 
A  daughter  bom  two  monttis  after  his  death 
was  held  unprovided  for  by  the  will,  and  re- 
covered the  share  of  the  estate  she  wonld 
have  taken  if  he  had  died  intestate.  In  the 
second  the  testator  gave  his  entire  estate  to 
hlfl  wife,  saying  In  the  will,  'baring  the  ut- 
most confidence  In  her  integrity,  and  believ- 
ing that  should  a  child  be  bom  to  us  she 
would  do  the  utmost  to  rear  it  to  the  honor 
and  glory  of  Its  parents,'  and  the  same  rul- 
ing was  made.  In  the  last  case  the  wUI  In 
terms  committed  any  after-born  child  to  the 
guardianship  of  his  wife,  adding  'which 
^ardlanship  I  intend  and  consider  a  suit- 
able and  proper  provision  for  bu<^  child,* 
and  still  a  similar  decision  was  prononnced. 
Further  dtatlons  would  seem  unprofitable. 
To  sum  the  matter  up,  the  common-law 
conrts  of  England  finally  reached  the  conclu- 
sion that  the  revocation  was  absolute  upon 
the  happening  of  marriage  and  birth  of  Issue, 
and  not  dependent  upon  evidence  of  testator'B 
intentions.  The  gmeral  tendency  of  statute 
law  In  this  country  Is  In  the  same  direction, 
and  conrts,  as  a  mle,  have  carefully  protect- 
ed the  rights  of  the  after-bom  children.  The 
language  of  the  statute  Is  plain  and  tmam- 
bignous.  The  will  makes  no  provision  for 
this  child,  does  not  mention  or  refer  to  her, 
and  on  its  face  manifests  no  intention  that 


she  should  be  unprovided  for.  Hence  it  must 
be  h^d  that  she  takes  the  same  share  in  th» 
estate  which  she  would  have  taken  had  her 
father  died  intestate,  to  wit,  one-half." 

We  are  indlned  to  adopt  the  liberal  rulo 
of  construction  which  seems  to  hare  prevail- 
ed In  our  sister  states  with  reference  to  this 
subject,  in  the  absence  of  any  expression  by 
our  own  courts  thereon.  Article  5340  of  our 
statute  above  quoted,  we  think,  rules  the- 
present  case.  It  therefore  becomes  impor- 
tant to  determine  what  is  meant  thweby. 
In  the  case  at  bar.  If  it  can  be  held  that  the 
will  of  Mrs.  Pearce  provided  fOr  or  mention- 
ed her  unborn  child,  then  In  that  event  her 
win  should  be  sustained.  And  it  is  con- 
tended by  appOUjMS  that  Item  4  above  quot- 
ed ot  her  will,  not  only  mentions  but,  in  ef- 
fect, provides  for  said  minor.  It  will  be  seen 
by  reference  to  said  sectlcai  that  certain  lots 
In  the  dty  of  Austin  are  devised  to  her  moth- 
er, and  in  case  of  her  death  previous  to  her 
own,  then  to  hw  two  slstm,  Lillian  and 
Maude.  It  is  expressly  declared,  however, 
that  this  section  shall  be  null  and  void  in 
case  ot  living  issue  bom  ot  her  body.  We 
think  it  is  dear  that  by  said  section  no  pro- 
vlsl(m  is  made  for  sold  after-bom  diUd.  It 
Is  true  that  nsKm  the  happening  of  the  con- 
tingency named  the  section  becomes  inopera- 
tive, ahd  the  result  would  be  that  the  dilM 
wotdd  take  a  part  c£  said  prc^ierty  tqr  the 
laws  of  desomt  and  dbttributton;  but  this. 
In  our  Judgment,  is  not  such  a  provlsltm  for 
the  benefit  of  ttie  child  as  the  statute  con- 
templated must  be  made  In  the  will  its^, 
since  whatever  benefit  comes  to  her  is  deriv- 
ed from  the  statute  (tf  descmt  and  not  from 
the  provlBlons  of  the  will.  But  what  Is 
meant  hy  the  word  "mentlcmed"  as  used  In 
the  statute?  Certainly  it  was  not  contem- 
idated  that  the  men  referaira  by  the  testa- 
trix In  this  section  of  the  wlU  to  the  antici- 
pated birth  of  a  dilld  would  meet  the  re- 
qulremmts  of  the  statute  In  this  respect  If 
not.  then  what  was  Intended  by  Its  use?  It 
Is  tme  that  our  lexicographers  say  that  the 
word  "mention"  means:  "The  act  of  men- 
tioning ;  brief  remark  or  statement  about  a 
person  or  thing ;  allusion ;  notice,  etc." 
(Standard  Dictionary.)  But  we  think  the  ev- 
ident purpose  of  the  lawmakers  In  the  use 
of  this  word  In  this  connection  was  not  only 
that  reference  should  be  made  to  the  after- 
bom  child,  but  that  It  was  Intended  there* 
by  to  be  used  In  the  sense  of  excluding  the 
child  from  a  participation  thereunder.  The 
law  did  not  Intend  to  do  a  vain  or  meaning- 
less thing;  and  It  seems  to  us  that  tbe  ob- 
ject and  purpose  of  the  statute  was  that  the 
will  should  be  Inoperative  as  to  an  after- 
bom  child,  If  the  will  failed  to  provide  for 
the  child,  and  by  reference  to  it  did  not  In 
some  way  manifest  her  Intention  to  exclude 
It  from  taking  anything  thereunder.  The 
books  say  that  a  child  In  ventre  sa  mere  Is 
capable  of  inheriting,  provided  It  Is  bom 
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allTd.  Theobold  on  WUli,  pp.  297,  296;  Am. 
St  Bug.  Ency.  Law  (2d  Ed.)  vol.  27,  p.  816.  It 
la  thea  joBt  as  capable  of  paiUcnlar  and  defl* 
nite  mention  as  though  It  had  been  bom, 
except  that  it  could  not  be  r^erred  to  by 
name;  and  a  failure  by  the  testatrix,  we 
think,  under  sacta  dreamstancee,  to  apedflcal- 
ly  refer  to  the  fact  of  her  enceinte  condi- 
tion, and  to  either  provide  for  or  exclude 
such  child,  is  equivalent  to  pretermittlnK  said 
child. 

It  18  obvious  from  what  has  heretofore 
been  said  that  under  the  common  law  a 
wife's  will,  who  was  enceinte  at  the  time 
it  was  made,  falling  to  provide  for  or  ex- 
clude the  child  from  partidpatioQ  thereun- 
der, would,  by  reason  of  the  changed  condi- 
tion, to  wit,  the  birth  of  the  chUd,  thereby 
be  revoked.  It  Is  true  It  has  been  held  In 
Morgan  Davenport,  supra,  that  we  cannot 
resort  to  the  common  law  tor  causes  which 
would  operate  to  revoke  a  will,  since  our 
statute  provides  for  and  furnishes  the  only 
causes  for  the  revocation  of  a  will  In  this 
state;  still,  we  do  not  think  that  we  are 
prevented  from  looking  to  the  conun<m  law 
when  we  are  ondertaldng  to  ocmstme  and  In- 
terpret the  meaning  oC  the  statute  ItatAt. 
But  Oiere  is  a  dlstlnctlwi  between  what  the 
statute  may  be  Intsnded  to  embrace,  and 
what  acte  or  things  may  really  be  emtmced 
thereby.  Bo  hwo^  where  there  Is  no  special 
provision  for  the  npected  child,  and  where 
there  Is  no  reference  to  the  testatrix's  then 
enceinte  otrndltUm,  bat  a  mm  genonl  state- 
ment to  the  effect  that  a  certain  Iton  of  the 
will  should  not  be  operative  in  the  event  of 
the  birth  of  a  chUd,  is  not,  In  our  Judgment, 
such  a  mention  as  the  statute  contemplates, 
The  obTtoUB  meaning  of  this  statute  seems 
to  us  to  be  that  where  the  exoected  child  Is 
mq^roTlded  for,  and  there  ia  likewise  a  fiill- 
nre  to  definitely  ezclnde  It  from  parUdpa- 
aon  in  ttw  estate  by  sane  direct  numtlon. 
it  will  OS  St  common  law  have  the  effect  to 
revcke  and  anntil  the  will,  and  thereby  pei^ 
mlt  the  child  to  Inherit  frmn  Ite  parrat,  as 
though  ^ft  had  died  intestate. 

Again,  Is  not  the  mention  that  Is  made  of 
the  after-bom  child  In  the  will  equivalQit  to 
iwetermittlng  odd  child?  It  is  true^  said 
dUld's  birth  may  be  said  to  have  been  con- 
templated by  the  testetrlx  when  making  the 
wfUf  but  that  Is  all—- no  provision  Is  made 
for  ber  by  said  Item  of  the  will,  as  we  have 
seen,  nor  is  she  ezduded  tfaorefrom,  nor  does 
it  provide  that  any  particular  thing  should 
flow  from  this  allusion  to  the  child.  The 
mention  thus  made  of  the  diUd  Is,  thertf  ore, 
BO  far  as  tb»  legal  ^fect  is  concerned,  no 
more  than  if  she  hsd.  not  been  considered  at 
all.  Now  we  tUnk  tlds  last  section  of  onr 
statute  should  be  constraed  in  connection 
with  the  two  iwBcedlng  articles;  and  it  is 
evident  that  the  three  together  were  Intraded 
by  the  Legislature  to  cover  the  entire  sub- 


ject of  posthumous  children.  Now  the  two 
preceding  articles,  in  ^ect,  provide  that 
posthumous  children  shall  be  allowed  to  in- 
herit upon  the  concurrence  of  two  tlilnsB,  as 
therein  steted— that  is.  upon  the  birth  of  the 
child  snbsequent  to  the  «xecnti(m  of  the  wlU 
whldi  is  not  therein  provided  for  but  which 
has  been  pretermitted  ther^— fliat  is,  not 
considered,  mentioned,  or  referred  to.  The 
fact  that  the  article  under  consideration 
which  immediately  follows  these  nses  the 
ffiq>reeBlon  that  the  dilld.  If  not  xwovlded 
for  tlierein,  must  be  In  fact  mentlimed  in  oi^ 
der  to  make  the  will  effective,  would  seem  to 
Indicate  tlut  tgr  the  use  of  Ibe  word  *^nai- 
ti(med,"  It  vras  tutaided  tliat  aometldng  more 
than  a  mere  meaningless  rtferenos  to  the 
child  was  intended;  for  If  this  wwe  not 
true,  the  wOTd  "mentioned"  in  this  connec* 
tlon,  would  mean  no  mon  thsa  the  word 
"pretermitted"  used  In  tte  two  preceding  ar^ 
tides.  It  Is  apparent  to  us  tlut  the  law- 
makers intended  by  tlie  use  of  the  word 
"mentltmed"  that  the  testatrix  must  in  Csct 
so  mention  or  refer  to  the  after-bom  child  as 
to  evince  tbe  Intent  on  ber  part  that  said 
ctalld.  who  was  so  unprovided  tor  by  tlie  will, 
should  take  no  benefit  thereunder. 

So  believing,  we  think  the  court  erred  In 
holding  that  said  minor  was  not  entitled  to 
partldpate  in  the  partition  of  the  land  de- 
scribed In  the  petltkm,  for  which  reason  we 
think  the  Judgment  of  the  court  below  should 
be  reversed  and  the  cause  ranandedt  and  it 
Is  so  ordered. 

Bevetsed  and  remanded. 


HABTTORD  FIBB  INS.  CO.  v.  BECTON 
etaLt 

(Court  of  Civil  Appeals  of  Texas.    Dec  15, 
1909.   On  Motion  for  Rehearing, 
Jan.  19,  1910.) 

L  DspoBmons  (|  83*)  —  Supfbsbsioh  — 

Obounds. 

Depoaiticms  could  not  l>e  suppressed  on  tiw 
gxouDd  tlut  a  motion  to  strike  out  was  not  paw- 
ed npon  at  the  term  it  was  filed ;  the  statute  ex- 
presBly  authorising  that  It  be  passed  npon  at  the 

next  term. 

[Ed.  Note.— For  other  cases,  see  DeposltiooB, 

Dea  Dig.  i  83.*] 

2.  AFPEAI.  and  BBBOB  (I  lOBl*)— HUULBBS 

Bbbob  —  Adkisbion  of  Evidvnob — Facts 

Othbbwise  Shown. 

Where  tbe  fact  sooght  to  be  established  by 
depositions  was  shown  by  all  the  evidence  so 
ttwt  there  was  no  issoa  theiem,  any  error  in  ad- 
mitting the  depositions  was  harmless. 

[Ed.  Note.— ITor  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  H  4161-«1T0;   De&  Dig.  % 

3.  Afpbal  and  ItooB  (I  1000*)— HuHins 
Ebsob— iKPBonn  ABamONT. 

Where,  in  an  action  on  a  fire  policy,  in 
which  the  principal  issue  was  whether  plBintiff 
kept  an  iron  safe  in  his  store  and  kept  his  books 
therein  as  required  by  the  policy,  and  the  evi- 
dence showed  that  he  kept  the  safe,  bat  made  it 
an  issue  of  fact  whether  the  books  were  kept 
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then  <n  Ac  nlglit  of  th*  fire,  and  the  court  n* 
qalnd  a  ficdior  for  defuidaat  If  Haj  were  not, 
remarkB  of  pUmtilTi  coaiuel  in  the  opening  ar- 
^ment  that  "if  Jesus  Christ,  the  Son  of  God, 
■boald  come  to  earth  and  take  out  an  Insurance 
policy,  and  His  propertr  ma  destrojed  by  fire, 
theaa  Inmtanoe  companlea  would  ctiajie  Him 
vith  bominff  np  his  propwt7»**  could  not  have 
prejudiced  defendant 

[Ed.  Note.— For  otJwT  cuee,  lee  Appeal  and 
Brxor,  Cent;  Dig.  f  «186;  Dws.  Dig.  {  1060:*] 

4.  Affkax.  and  Buun  a  1061*)— Hasulbss 
Ebbob— ADMission  or  BviDKfcn— Prbjupi- 
oiAL  ErracT. 

Id  an  action  on  a  fixe  pollcj,  If  testlmonr 
hy  luanred*!  wife  that  defendant**  agent  did  not 
offer  to  return  the  unearned  premium  to  her- 
self or  her  bushand  was  not  admisaible  becaoso 
the  premium  should  have  been  returned  to  in- 
aared.  It  to  any  one,  its  admission  was  not  re- 
Tcnible  In  Tiew  of  her  testimony  that  tiie  premi- 
um vaa  not  offered  to  her  husband. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  tl  4161-4170;  Dec  Dig.  | 
1061. *J 

5.  Appeal  AnO  Ebbob  (f  1050*)— Habiclksb 
Ebbob— Pbxjudiciaz.  Effect. 

In  an  action  on  a  policy  covering  goods  de- 
stroyed by  fire,  any  error  In  admitting'  testimony 
that,  when  wltneas  was  at  plaintlnTs  store  a 
couple  of  weeks  before  the  Are,  the  goods  there- 
in appeared  to  be  worth  a  certain  snm,  be- 
cause the  value  before  the  fire  was  not  evidence 
of  the  value  at  that  time,  was  not  harmful  to  de- 
fendant, where  there  was  no  evidence  tending  to 
show  that  the  value  of  the  goods  at  the  time  of 
the  fire  was  less  than  the  amoimt  of  the  verdict 
for  plaintiff. 

[Ed.  Note.— For  other  ease^  see  Appeal  and 
Error,  Dec.  Dig.  t  1060.*] 

6w  InsuBAncE  (i  662*)— Fisi  IiranBAitcB— Ao- 
Tions— Admission  or  Evidence. 

Where,  in  an  action  on  a  fire  policy,  there 
was  no  proof  of  a  custom  by  the  company's  ad- 
juster to  notify  insured  before  examining  the 
property  after  the  fire,  and  the  policy  did  not  re- 
qnire  such  notice,  It  was  error  to  admit  evidence 
that  tbe  adjnster  did  not  notify  plaiotifTs  at- 
torney before  Investigating  the  loss. 

[Ed.  Note.— For  other  cbmm,  see  Insurance, 
Dec.  Dig.  I  662.*] 

7.  Appeal  and  I^bob  n  1051*)— Habiclbsb 
Ebbob— ADUI88ION  or  Evidence— Pbejitdi- 
dAL  Effect. 

Error  in  admitting  testimony,  in  an  action 
on  a  fire  pcdicy,  that  the  company's  adjnater  did 
not  give  insured's  attorney  notice  when  he  went 
to  Investixate  the  loss  after  the  fire,  was  not 
prejudicial  so  as  to  be  reversible,  even  if  tend- 
ing to  give  the  impression  <^  a  design  to  secure 
a  f^dse  and  favorable  statement  from  Insured, 
where  an  Inference  conld  have  been  drawn  from 
other  testimony  that  defendant's  adjuster  gave 
no  DOti<»  to  plaintiff's  attorney. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Enor,  Cent  Dig.  f|  4161-4170;  Dec.  Dig.  | 
1061.*] 

Error  from  Diatrict  CoDr^  Guadalupe 
County;  M.  Kennoo,  Judge. 

Action  hy  J.  D.  BectoD  and  another  agalnat 
tbe  Hartford  Fire  Insurance  Company. 
From  a  judgment  for  plBiiitlffli»  defendant 
bring*  error.  Affirmed. 

Wm.  TbompBon  and  Geo.  S.  Wright,  for 
plaintiff  In  error.  Ben  H.  Terrell,  A.  H. 
TooDg,  and  Dlbr^  &  MoiAielm,  for  defoid- 
ants  In  error. 
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JAMBS,  C.  J.  This  mit  waa  inaUtnted  on 
Angoat  8^  1907,  by  J.  D.  Bectott,  aa  tike  aa- 
anredt  on  a  fire  inanrance  policy  In  the  snm 
of  11,000,  covering  a  atock  of  gooda  and  flz- 
tnrea  bdtn^cing  to  plalntifT  In  tala  store  at 
Olmna,  Tex.,  wblcb  be  alleged  waa  deatri^- 
ed  by  fire  on  or  abont  Uay  81,  lOOT. 

Defendant  answered  by  dranurrera  and  al- 
leged Tiolatlona  of  the  p<dlcy  as  follows: 
(1)  That  the  assured  neglected  to  keq>  the 
books  aa  iworlded  In  the  Iron-aafe  ckiase^ 
and  neglected  to  keep  same  in  an  iron  aafe 
at  night,  or  at  some  other  place  thftn  the 
store,  and  n^llgently  permitted  aocb  hodka 
as  were  kept  to  remain  in  the  store  ontslde 
of  the  aafe  and  pwmltted  the  same  to  be- 
come; That  he  neglected  and  failed  aince 
the  fire  to  produce  the  htxikB  and  Inventorlea 
as  called  for  in  tbe  contract  (2)  That,  aft- 
er tbe  Issuance  of  the  policy,  tbe  assured  sold 
the  entire  property,  or  a  large  part  thereof, 
and  thereafter  the  property,  and  particu- 
larly a  portion  described  as  a  stock,  was  re- 
moved from  the  building,  and  such  stock  was 
sold  in  bulk  and  remained  In  another  loca- 
tion and  was  not  Injured  or  destroyed  by  the 
fire,  which  sale  defendant  was  Informed  and 
allies  was  to  one  Petit  (3)  That  there  was 
a  mortgage  on  the  fixtures  at  the  time  the 
policy  was  issued,  or  was  placed  thereon  aft- 
er the  policy  was  iMiued.  The  answer  also 
pleaded  that,  after  the  fire,  defendant  by  let- 
ter to  the  assured  denied  liability  on  the  pol- 
icy and  offered  to  return  the  premium  on 
surrender  of  tbe  policy ;  also  pleaded  that  the 
assured  was  not  the  sole  and  unconditional 
owner  of  the  property  insured,  which  was 
one  of  the  conditions. 

By  supplemental  petition  plaintiff  and  hts 
trustee  in  bankruptcy,  Ben  Terrell,  alleged 
that  defendant's  agent  agreed  to  issue  a  pol- 
icy without  the  iron-safe  clause  and  other 
matters,  to  which  pleading  defendant  filed 
a  Bupplemraital  answer  containing  exceptions 
to  the  above  and  general  denial.  Subsequent 
pleadings  were  filed,  In  whlcb  dtfendant 
pleaded  that  It  was  provided  In  the  policy 
that,  if  tbe  assured  should  swear  falsely  In 
reference  to  a  loss  before  or  after  a  fire,  it 
should  become  null  and  void,  and  that  Becton 
did  swear  falsely  In  reference  to  the  loss  In 
question,  and  this  was  denied  by  plaintiff. 
The  Terdlct  was  for  plaintiff  for  the  full 
amount  of  tbe  Inanrance. 

The  court  did  not  anbmtt  anything  with 
regard  to  the  Issue  whether  or  not  the  de- 
fendant had  waived  tbe  Iron-safe  clause,  but, 
on  tbe  contrary,  the  court  assnmed  the  valid- 
ity of  the  <dau8e  In  all  of  Its  parts.  Hence 
the  first,  aeoond,  and  tliird  assigoments  are 
overruled. 

The  fourth,  fifth,  and  sixth  assignments 
complain  of  the  overruling  of  defen&nfa 
motion  to  snppreaa  tbe  depositions  of  C6I- 
vllle,  Allensworth,  and  Holmes.    The  depo- 


sss  s«m  tople  aad  sMiUoa  NUMBBR  la  IMc  *  Am.  Digs.  UOl  to  dsts,  *  Bspsrtsr  latens 

Digitized  by  Google 


4T6 


124  80UTHWKSTBBN  BEpOBXmU . 


(Tss. 


Bltloas  were  not  subject  to  be  sapprened  be- 
cause the  motions  to  strike  out  were  not 
passed  on  at  the  term  at  whldi  they  were 
filed ;  the  statute  expressly  authorizing  them 
to  be  passed  on  at  the  next  term.  Another 
ground  of  objection  which  figures  under  these 
assignments  is  that  the  notary's  certificate  on 
the  envelope  or  euTelopee  did  not  have  bis  seal 
attached  to  his  signature.  This,  It  appeal^^, 
has  been  held  eseentlal  by  the  Court  of  Clril 
Appeals  for  the  Third  District  in  a  case  not 
yet  officially  reported  styled  Wlsegarrer  t. 
Yinger,  122  8.  W.  925.  We  find  It  unneces- 
sary, for  the  reason  hereafter  stated,  to  rule 
on  tbls  question.  All  these  depositions  ap- 
pear to  have  been  directed  towards  showing 
the  goods  on  hand  when  the  fire  occurred- 
Inasmuch  as  by  all  the  testimony  the  value 
of  the  goods  destroyed  was  shown  to  be  In 
harmony  with  the  verdict,  and  there  was 
really  no  Issue  on  the  subject,  an  error,  If 
any,  in  admitting  the  testimony,  was  an  Im- 
material one.  Ttxe  same  applied  to  the  sev- 
enth and  .eighth  asslgomenta,  and  also  to  the 
eleventh,  in  connection  with  which  we  show 
that  aroellant's  brief  does  not  allege  that 
there  was  any  Issue  In  the  evidence  concem- 
fsag  the  value  of  the  goods  on  hand  at  the 
time  of  the  flr^  and  hence  these  assignments 
fall  short  of  pointing  out  error,  and  are 
tiiwefiore  insufficient  in  substance.  For  this 
reason  alone  these  assignments  should  be 
overmled. 

The  ninth  assignment  cinnplalns  of  the  fol- 
lowing remark  of  ai^llee^  couns^  made  in 
the  opening  argumwt  to  the  Jury:  "If  Jesus 
Christ,  the  Son  of  God,  Abould  come  to  this 
earth  and  take  out  an  insurance  policy  and 
His  property  was  destroyed  by  fire,  these  In- 
surance companies  would  charge  Him  with 
burning  up  his  property."  Counsd  In  the 
proposition  say  this  should  reverse  the  Judg- 
ment in  an  action  against  an  Insurance  com- 
pany where  there  Is  no  chaise  of  arson  ei- 
ther in  the  argument  of  defendant's  counsel 
or  In  the  pleading,  and  where  there  is  a 
close  Issue  of  fact,  and  where  the  court, 
when  such  language  was  objected  to  at  the 
time,  did  nothing  in  the  matter.  Tbe  lan- 
guage by  counsel  In  an  argument  In  any  cir- 
cumstances cannot  be  commended.  Tbe  ques- 
tion for  uB,  however.  Is  merely  whether  or 
not  It  probably  influenced  the  Jury  in  de- 
ciding what  was  In  Issue  before  them.  Ap- 
fjellant,  at  considerable  length,  goes  Into  tbe 
evidence,  and  seeks  to  show,  to  state  the 
matter  briefly,  a  state  of  evidence  tending  to 
show  that  Becton  had  no  safe,  and  also,  that 
he  did  not  have  tbe  books  In  a  safe  the  night 
of  the  fire.  That  Becton  bad  no  safe,  and 
could  not  and  would  not  keep  a  safe  In  his 
store,  was  Indicated  in  the  sworn  statements 
signed  by  Becton  and  his  wife  taken  after 
the  fire  on  an  examination  by  defendant. 
We  will  here  simply  refer  to  the  fact  that 
much  testimony  was  adduced  showing  that 
the  statement  signed  and  Kw<xca  to  by  Becton 


was  extracted  from  him  while  be  was  dnmk 
and  Irresponsible,  and  that  glvrai  by  his  wife 
she  signed  through  fear  of  her  bnsband,  who 
required  her  to  do  so.  We  mention  this,  but 
do  not  think  it  mataial  in  tbls  oonnectlon. 
We  find  that  outside  of  these  statements  all 
tbe  evidence  by  witnesses  showed  that  Bec- 
ton k^t  an  iron  safe  in  the  store.  If  these 
witnesses  had  been  only  those  Introduced  by 
plaintifr,  an  Issue  might  be  taken  to  liare 
fairly  existed  as  to  whether  their  testimo- 
ny, or  the  admissions  In  the  sworn  state- 
ments, represented  the  truth  of  the  matter. 
But  defendant  Itself  put  a  witness  on  the 
stand,  and  showed  by  him  that  tbe  safe  was 
k^t  In  the  store.  Now,  defendant  could  not 
have  reasonably  expected  the  Jury  to  find 
that  the  safe  was  not  k^t,  having  itself 
introduced  a  witness  to  show  that  it  was 
there,  and  all  other  witnesses  testifying  to 
the  same  fact  Looking  at  it  In  a  practical 
way,  there  was  only  one  way  the  Jury  could 
have  been  expected  to  resolve  the  question, 
and  we  think,  therefore,  it  can  wcAl  be  said 
that  there  was  really  no  Issne  btfore  tbe  Ju- 
ry as  to  tbe  safe  being  k^t 

The  ottier  Issue  referred  to  by  conna^  lis^ 
were  the  books  In  the  safe  that  night?  was 
one  that  clearly  did  «l8t,  and  could  bave 
btea  resolved  either  way.  The  court  dis- 
tinctly and  expressly  diarged  tbe  Jury  to 
find  for  defendant  If  the  books  weee  not  k^ 
in  the  safe  that  night  It  seems  to  as  tint 
It  would  he  unreasonable  to  say  that  the 
Bt)ove  language  of  counad  affected,  or  was 
calculated  to  influmee^  a  presumably  faSi- 
minded  and  average  Jury  In  the  decision  of 
an  Issue  so  clearly  and  decisive!;  sotoiltted 
to  It,  concerning  a  fact  with  whidi  tlie  re- 
mark had  not  the  slightest  connection. 

We  overrule  the  tenth  asdgnment,  for  tb» 
reason  that  the  evidence  It  refers  to  appears 
to  have  been  immaterial.  As  briefed,  tbe 
basts  of  the  assignment  is  that  the  policy 
provided  that  It  shall  be  canceled  at  any  time 
by  the  company  by  giving  five  days'  notice 
of  sucb  cancellation,  and,  if  this  policy  shall 
be  canceled,  as  heretofore  cvorlded,  or  be- 
come void  or  cease,  tbe  premium  baring  been 
actually  paid,  the  unearned  premlam  sball 
be  returned  on  surrender  of  this  policy.  Mrs. 
Becton's  testimony,  objected  to,  was  tbet  at 
tbe  time  (In  August  1906)  of  a  sale  by  Becton 
to  Petit  she  told  Tips,  def^idant^s  agent 
about  the  sale,  and  he  did  not  offer  to  re- 
turn to  her,  or  her  husband,  tbe  preminm. 
Xow,  confining  appellant  to  the  proposition 
In  tbe  brief  under  this  assignment,  U  raises 
this  question  only  that:  "If  the  unearned 
premium  should  have  been  returned  to  any 
one,  the  proper  party  for  it  to  be  returned 
to  was  the  assured.  J.  D.  Becton,  and  testi- 
mony to  the  effect  that  the  agcoit.  Tips,  did 
not  offer  to  return  any  part  of  tbe  premium 
to  I.  M.  Becton,  the  wife  of  assured,  was  im- 
material. Inadmissible,  and  misleading,  and 
the  court's  refusal  to  sustain  dfltendanf  s  nib- 
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Jeetlon  to  mdi  erldoice  on  tbat  ground  was 
reversible  error."  Inasmach  m  sbe  answer- 
ed that  it  woB  not  offered  to  herself  or  her 
busband,  there  la  nothing  of  aabstance  In  tbe 
proposition. 

The  elereoflt  complains  of  testimony  by 
wltnesB  Terr^,  who  stated  that  he  was  at 
plaintiffs'  store  a  couple  of  weeks  or  such 
matter  before  the  flre,  and  he  would  say 
from  the  size  of  the  house  and  the  way  the 
goods  looked  on  the  counter  the  goods  were 
worth  $3,500l  This  was  objected  to  because 
their  value  two  weeks  or  so  before  the  Are 
was  not  proper  evidence  of  the  value  of  the 
goods  there  at  the  time  of  the  flra  In  no 
event  could  this  testimony  have  been  harm- 
ful to  defendant,  unless  there  was  evidence 
trading  to  show  a  less  value  of  the  property 
at  the  time  of  the  fire  than  was  necessary 
to  Justify  the  verdict  for  $1,600.  Nowhere  in 
connection  with  this  assignment  or  other- 
wise Is  it  jwinted  out  In  appellant's  brief 
tiiat  there  was  testimony  which  raised  an 
Issue  concerning  the  value  of  the  goods  as 
being  of  Insufficient  value.  Unless  there  was 
such  an  Issue  made  by  the  testimony,  the  ad- 
mission of  this  testimony  Is  not  shown  to 
have  been  prejudicial  error,  and  the  assign- 
ment is  of  no  force  in  itself  without  some 
such  statement  connected  with  It 

The  twelfth  assignment  complains  of  the 
admission  of  Terrell's  testimony  as  follows: 
**Qaestlon.  Now,  state  whether  or  not  you 
were  notified  by  Mr.  Tips,  the  agent  of  the 
company,  that  this  adjuster  was  going  out 
there  to  Investigate?  Ans.  I  wasn't  notified 
by  any  one."  Appellee  claims  that  It  was 
proper  to  show  that  Becton's  attorney  (who 
was  Afr.  Terrell)  was  not  notified  of  the  ex- 
amination, as  a  material  circumstance,  In 
view  of  the  fact  that  the  evidence  shows 
that  the  adjuster  secured  the  services  of  the 
Justice  of  tbe  peace  and  of  the  county  at- 
torney and,  w^t  out  In  the  conutry  where 
Becton  was,  made  him  beastly  drunk,  and 
procured  a  written  statement  from  him 
when  he  was  not  in  a  condition  to  make  a 
ratlmial  statnnait  Appellant  in  its  brief 
says  that  the  testimony  was  inadmissible 
and  Improper,  as  It  was  easily  used  to  In- 
fluence the  Jury,  and  also  that  the  evidence 
shows  that  the  adjuster  who  held  the  ex- 
amination was  Ford,  and.  If  a  notice  should 
have  been  given.  Tips,  the  agent,  was  not 
tbe  one  to  give  It  We  think  the  admlssiou 
of  the  evidence  was  Improper,  no  notice  be- 
ing required  to  the  assured's  attorney,  and 
there  was  no  proof  -of  such  a  custom.  But 
It  should  not  cause  a  reversal  unless  it  was 
prejudicial.  This  then  is  the  question.  Ap- 
pellant does  not  state,  but  leaves  It  to  be  in- 
ferred how  such  testimony  mlgbt  be  used  to 
lnfluence*tbe  Jury.  We  Infer  that  It  mlgbt 
have  been  so  used  to  create  the  Impression 
that  tbe  omission  was  In  furtherance  of  a 
deliberate  design  to  secure  from  Becton  a 
false  and  favorable  statement  Was  not 
mattk  an  Infoence  possible  from  the  other 


evidence?  Ford  testified  that  he  did  not 
know  who  Becton's  attorney  was.  From 
this  It  is  certain  tbat  Ford  gave  no  notloe  to 
Becton's  attorney.  Becton's  attorney  was 
not  present,  and  It  was  entirely  Improbable 
from  all  the  circumstances  that  Tips  noti- 
fied any  attorney.  In  view  of  these  consid- 
erations, we  think  the  Judgment  should  not 
suffer  a  reversal  for  such  matter  alon& 

The  thirteenth  assignment  is  overruled. 
There  was  no  error  In  refusing  to  give  tba 
peremptory  instruction.  The  uncontroverted 
evidence  did  not,  as  Is  claimed  by  appellant, 
show  that  plaintiff  sold  his  stock  of  goods  In 
bulk  to  Petit 

The  fourteenth  Is  overruled,  as  the  ver* 
diet  is  not  contrary  to  and  Is  supported  by 
the  evidence. 

The  fifteenth  and  sixteenth  are  likewise 
overruled  for  the  reason  that  the  verdict 
for  plaintiff  was  not  ambiguous  or  uncertain 
in  the  fact  tbat  the  plaintiff  in  tbe  action 
consisted  of  Becton  and  bis  trustee  in  bank- 
ruptcy, who  was  prosecutiDg  and  r^resent 
lug  the  same  right 

Judgment  affirmed. 

On  Motion  for  Rehearing. 

The  first  proposition  of  appellant's  motion 
might  be  misleading,  unless  a  further  ex- 
planation Is  made  of  the  evidence.  It  may 
be  that  the  statement  of  Mrs.  Becton  that 
tbe  inventory  taken  on  January  1,  1907, 
showed  $3,000  worth  of  stock  and  fixtures 
taken  with  her  further  statement  that  the 
sales  averaged  from  $30  to  $100  a  day  and 
never  less  than  $30,  had  a  tendency  standing 
alone  to  show  that  at  the  date  of  tbe  fire  In 
May,  1007.  the  stock  became  depleted  to 
below  tbe  amount  of  tbe  Insurance,  although 
ail  tbe  witnesses  who  testified  as  to  what 
was  on  hand  tbeo  placed  the  value  at  about 
$3,000.  Appellant  says  that  the  depositions 
that  were  admitted  over  objection  were  used 
to  show  tbat  the  depletion  was  made  up  by 
purchases ;  and  hence  their  materiality. 
Had  these  depositions  not  been  Introduced, 
the  evidence  on  the  subject  of  value  at  the 
time  of  tbe  fire  placing  it  at  $3,000  would 
nevertheless  hare  been  uncontradicted.  That 
testimony  necessarily  carried  the  Implica- 
tion that  the  stock  had  been  kept  up. 

However  this  may  be,  Mrs.  Becton  was  al- 
lowed to  testify  without  objection  as  fol- 
lows: "It  (tbe  inventory)  showed  that  we 
had  on  hand  January  1,  1907,  something  like 
$3,000,  between  $3,000  and  $3,500.  Some- 
times I  would  do  the  buying  from  tbat  time 
on,  and  sometimes  Mr.  Becton.  •  •  •  I 
kept  the  books  myself,  and  they  showed  ev- 
ery day  sales,  cash  sales,  credit  sales,  and 
my  buying — what  I  bought  every  day.  I 
mean  that  I  put  down  on  the  Iraoks  all  that 
I  sold,  whether  It  was  for  cash  or  credit, 
and  the  goods  that  came  In  the  store."  The 
testimony  of  all  the  witnesses,  some  disin- 
terested, showed  the  goods  on  hand  when 
the  fire  occurred  at  approximately  the  value 
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of  the  Inventoty  of  January  Ist,  and  nobody 
testlfled  to  the  contrary,  and,  as  there  was 
testimony  that  was  ancoDtradicted  that 
goods  were  bought  from  January  1st  on,  and 
the  business  went  on  as  usual,  we  fall  to 
see  how  In  view  of  all  this  that  the  state- 
ment of  Mrs.  Becton  that  the  dally  sales  ran 
from  $30  to  $100  tended  to  show  the  con- 
trary or  to  raise  a  conflict  In  the  evidence 
M  to  the  value  of  the  goods  burned. 
The  motion  Is  overraled. 


GALVESTON,  H.  ft  S.  A.  RT.  CO.  v.  WORD. 
(Court  of  Civil  Appeals  of  Texas.   Jan.  5.  IdlO.) 

1.  Cabriebs  {S  228*)  —  Cabbxaqk  or  LivB 

Stock— ACTION  8— Evidence. 

Where  sheep  could  not  have  arrived  at  their 
destination  In  time  for  the  market  of  the  day  on 
which  the  shipment  would  have  been  made  had 
cars  been  furnished  in  a  reasonable  time,  evi- 
dence of  the  state  of  the  market  on  that  day  was 
irrelevant. 

tEd.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  {  958;  Dec.  Dig.  |  228.*] 

2.  EVIDBNOE  (I  lis*)  —  RKLEVANOT  —  MABKBT 

Pbicb  of  Live  Stock. 

Where  the  market  price  of  a  delayed  ship- 
ment of  sbee^  at  their  destination  on  a  certain 
date  was  in  issue,  a  trade  publication  showing 
merely  a  demoralization  in  the  live  stock  market 
on  that  date,  and  the  (fause  thereof,  but  contain- 
ing nothing  definite  as  to  the  price  «C  sheep,  was 
properly  exclnded  as  IrreleranL 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  260,  260^ ;  Dec  Dig.  1  118.*] 
8.  Cabeiebs  (S  230*)  —  Cabbiagv  or  Live 

Stock  —  Breach  op  Contbaot  —  Iirsisuo- 

TIONS— AlVUCATION  TO  CABS. 

Where  the  sole  issue  was  whether  a  de- 
fendant had  furnished  cars  to  a  live  stock  ship- 
per In  a  reasonable  time  after  demand,  a  spe- 
cial charge  in  the  language  of  Gen.  Laws,  1907, 
p.  343,  c.  1S4,  that  It  was  defendant's  daty  to 
have  sufficient  cars  to  meet  all  demands,  was  er- 
roneous as  calculated  to  cause  the  jury  to  con- 
sider thst  a  duty  not  In  issue  was  important. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  862;  Dec.  Dig.  (  230.*] 

4.  Triai.  (I   228*)—  InBTBUCTXOHS  —  Sum- 

OIENOT. 

A  diarge  exonerating  defendant  from  lia- 
bility, if  "defendfiut"  was  guilty  of  contributory 
negligence  by  failing  to  exercise  ordinary  [care] 
in  bis  shipment,  is  not  rendered  misleading  by 
the  use  of  the  word  "defendant"  instead  of 
"plaintiff,"  and  the  omission  of  the  word  "care"  ; 
the  meaning  being  apparent. 

[Ed.  Note. — ^For  other  cases,  see  Trial,  Gent. 
Dig.  H  609-612;  Dec.  Dig.  S  228.*] 

5.  Appeai.  and  Eebob  (8  730*)— Assignments 

or  EbBOB— SUSTICIENCY. 

An  assignment  of  error  complaining  of  the 
court's  failure  to  submit  an  issue  In  a  certain 
manner,  though  charges  were  requested,  instead 
of  alleging  error  in  respect  to  the  reftual  of  the 
chanres,  is  Insufficient. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  K  3013-3016;  Dec  Dig.  f 
730.*] 

6.  Cabbiebs  (§  45*)  —  Cabbiaoe  or  Goods — 
FDBNisniNQ  Cabs— iNSTBDcnoNS — Appli- 
cation TO  Case. 

Where  a  ■hipper  based  his  acticHi  against  a 
carrier  upon  Its  failure  to  furnish  cars  on  a  giv- 
en date  alleged  to  be  a  reasonable  time  after  a ' 


demand,  a  charge  authortsil^;  a  recovery  for 
failure  to  furnish  cars  in  a  reasmtable  time  goi* 
e  rally  was  erroneous  as  submitting  an  Issue  not 
pleaded. 

[Ed.  Note. — For  other  cases,  see  Carriers,  Dec 
DSg.  I  46.*] 

7.  Tbiax,  (i  260*)  — iNsntnonoNS- BxGDU- 
noNs. 

A  cfaaree  substantially  embodied  In  one  giv- 
en is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig;  H  651-609;  Dec  Dig.  1260.*] 

8.  Cabbiebs  (8  217*)— Cabbiebs  or  iMvm  Stock 
— Loss— CoNraiBUTOBT  Negugkncb. 

A  shipper  of  live  stock  is  not  guilty  of  con- 
tributory n««Ugence  in  simply  hanng  his  stock 
at  the  point  of  sbi^ent  at  what  is  in  fact  a 
reasonable  time  after  a  draiand  for  cars. 

[Ed.  Note.— For  other  cases,  see  Csnien, 
Cent  Dig.  I  961;  Dec  DigTlSlT.*] 

9.  Tbiax,  {|  191*)  —  Instbuctiohb  —  Afpuca- 
TiON  TO  Facts. 

A  charge  detailing  facts  which  are  not  all 
uncontroverted  is  properly  refused. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  {{  420^131 :  Dec.  Dig.  S  181.*] 

10.  Oabbxebb  (S  230*)  —  Cabbiebs  or  I^vx 
Stock— Actions— I  nstbuohons. 

Where  there  was  evidence  that  a  panic  bad 
affected  the  live  BtoA  market  at  the  destination 
of  a  shipment  of  she^,  delayed  by  ne^ect  to 
furnish  cars  In  a  reasonable  time,  and  tiiat  theie 
was  a  decline  in  the  sheep  market  prices  on  that 
account,  the  carrier  was  entitled  to  a  chaige  that 
it  was  not  liable  for  a  fall  in  the  market,  if  no 
better  prices  were  obtainable  on  the  day  that  the 
shimnent  would  have  arrived  had  cars  been  far- 
nlshed  than  on  the  date  of  its  arrival. 

[Ed.  Note.— For  other  cases,  see  Carrier^  Gait 
Dig.  8  962;  Dec.  Dig.  8  230.*] 

11.  Cabbiebs  (8  230*)  —  Cabbiebs  om  Live 
Stock— AcnONS—lNSTBucnoNS. 

Where  the  carrier  was  entitled  to  a  charge 
that,  if  no  better  prices  were  obtainable  on  the 
day  on  which  the  shipment  would  luve  arrived 
had  cars  been  furnished  than  on  the  day  of  its 
arrival,  the  shipper  could  not  recover  for  a  fall 
in  the  market,  the  reference  in  the  idtarce  to 
the  cause  of  the  fall  in  price  wiildi  the  evidence 
developed  did  not  vitiate  It 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  8  962;  Dec  Dig.  8  23a*] 

12.  Cabbiebs       230*) —Cabbiebs  fa  Im 
Stock— Actions— Instbuctions. 

The  carrier  was  not  entitled  to  a  diarge 
that  It  was  not  liable  for  a  decline  in  the  live 
stock  market,  if,  owing  to  a  financial  panic,  there 
was  no  readier  sale  for  a  shipment  on  the  day  on 
which  it  would  have  arrived  had  cars  been  fur- 
nished within  a  reasonable  time. 

[Ed.  Note.— For  other  cases,  see  Canieis, 
Cent.  Dig.  8  962;  Dec  Dig.  8  230.*] 

Appeal  from  District  Court,  Bee  Connty ; 
James  C.  Wilson,  Judge. 

Action  by  R.  E.  Word  against  the  Galves- 
ton, Houston  ft  San  Antonio  Railway  Compa- 
ny. From  a  Judgment  for  plaintiff,  defend- 
ant appeals.  Reversed. 

Baker,  Botts,  Parker  ft  Garwood  and  ]Pn»e> 
tor,  Vandenberge  &  Grain,  for  apptiUant. 
Dougherty  ft  Dougherty,  for  appellee^ 

JAMES,  C.  J.  Plaintur  (Wrad)  aoacSit 
damages  alleged  to  have  been  caused  him  br 
the  failure  of  defendant  to  fumi^  him,  at 


•For  ether  eaass  as*  same  tuple  ud  moUm  NUHBBB  1b  Dee.  *  Am.  Digs.  U07  to  «at%  ft  Bavertw  InOaxaa. 
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Del  Bio,  Tex.,  within  a  time  allied  to  Im  a 
reasonable  time,  certain  cars  in  which  to 
ship  some  1,094  head  of  sheep  from  Del  Bio 
to  Ft  Worth.  Plaintiff  aUeged  that  the  de- 
mand for  said  cars  was  made  on  October  26, 
1007,  to  be  fnmlBhed  October  Slst.  and  by 
reastm  of  the  fact  that  said  cars  were  not 
fnmlshed  by  defendant  until  November  4th 
the  sheep  were  held  at  Del  Rio,  and  while  so 
held  awaiting  the  cars  th^  Edirunk  and  lost 
in  weight  to  a  large  amonnt.  Also,  aUeged 
that  by  reason  of  said  delay  the  sbe^  did 
not  readi  Ft  Worth  nntll  Norembc^:  6tii,  and 
that  the  market  there  had  declined  to  snch 
an  extent  that  plaintiff  could  not  sell  same, 
bnt  was  compiled  to  hdd  tbem  for  70  days 
at  great  expense  for  feed  and  care,  and  that 
the  market  value  of  the  sheep  on  Norember 
6th  was  much  less  than  It  was  on  the  Ist  and 
2d  days  of  November,  being  the  dates,  al- 
leged 1^  plaintiff,  that  his  she^  would  have 
arrived  had  defendant  furnished  the  cars  on 
October  SOth  or  Slst ;  aU  the  damages  being 
laid  at  $2^500.  X>tfendant  Interposed  demur- 
rers, and  plea  of  genwal  denial*  and  allied 
contributory  net^lgcaice  on  the  part  of  plain- 
tiff, also  spedally  [dalntUTB  damages,  if  any, 
were  the  direct  result  of  his  n^Ilgence  In 
this:  That  plaintiff,  for  a  long  time  prior  to 
this  shipment,  knew,  or  In  the  exercise  of 
common  prudence  should  have  known,  that 
ovlng  to  the  then  prevailing  money  panic,  or 
by  reason  of  the  extoit  of  the  supply  of  sheep 
upon  the  market  at  that  time,  or  for  both  at 
said  causes,  there  was  practically  no  sale 
for  sheep  of  said  character  upon  said  market 
and  notwithstanding  this  he  shipped  same  to 
rt.  Worth,  and  that  If  It  be  tme  that  at  the 
time  his  sheep  arrived  In  Ft  Worth  there 
was  no  market  there  for  them,  and  he  was 
damaged  thereby,  the  shipment  was  made 
with  knowledge  of  such  market  condltlmis, 
and  therefore  he  should  not  recover.  There 
was  anottier  plea  which  appellant  does  not 
consider  of  sufficient  Importance,  on  this  ap- 
peal, to  state  hi  its  brief,  and  which  we  like- 
wise deem  it  unnecessary  to  mention.  Plain- 
tiff was  glvra  a  verdict  for  $1,534.50. 

We  overrule  the  first  assignment  of  error 
for  the  reason  that  the  petition,  tested  by 
the  terms  of  the  special  demurrer,  was  suf- 
ficient The  point  elaborated  by  propositions 
was  not  within  the  terms  of  the  special  de- 
murrer. 

The  second  assignment  is  also  overruled. 
The  case  ss  submitted  by  the  court's  charge 
rendered  the  subject-matter  of  this  special 
demurrer  immaterial. 

The  third,  fourth,  fifth,  and  sixth  assign- 
ments deal  |rltb  certain  statements  or  re- 
ports contained  In  the  Ft  Worth  Daily  Live 
Stock  Reporter  issued  on  October  31st,  No- 
vember Ist  and  November  2d,  1907.  Under 
no  theory  of  the  evidence  could  the  sheep 
have  arrived  in  Ft  Worth  In  time  for  the 
market  of  the  Slst,  and  testimony  of  the 
state  of  the  market  on  that  date  was  irrele- 


vant Hence  tiie  third  and  fourth  assign- 
ments dlsdoee  no  error.  As  to  the  fifth,  the 
portion  offered  of  the  said  publication  of 
date  November  1st  contained  nothing  on  the 
subject  of  market  prices  except  prices  which 
prevailed  on  the  Slst  the  day  previous.  As 
to  the  sixth,  the  publication,  which  bad  ref- 
erence to  November  Ist,  was  as  follows :  "Oc- 
tober, 1907,  will  long  be  remembered  by  hand- 
lers of  stock  as  the  period  in  which  occurred 
one  of  the  sharpest  declines  and  most  un- 
satisfactory conditions  that  has  prevailed  In 
the  trade  during  recent  years.  Aloi^  about 
the  middle  of  the  m<mth  tightness  in  the  mon- 
ey market  and  a  few  bank  failures  began  to 
disturb  <^nawnif|i  jfew  York,  and  soon  spread 
until  it  engulfed  to  a  lesser  Aegeee  the  entire 
country.  In  the  live  stock  trade  the  flurry 
in  financial  circles  made  much  worse  condi- 
tions that  were  already  bad,  and  which  had 
beoi  caused,  as  r^rds  cattle,  by  excessive 
Diarketlng  here  and  elsewhere.  The  situa- 
tion during  the  last  eight  or  ten  days  of  the 
month  was  (me  of  cmnpleto  demoralisation  in 
the  marint,  and  though  supplies  during  the 
last  four  days  were  considerably  reduced, 
more  cattie  came  In  than  could  be  moved 
at  much  the  lowest  prices  of  die  year,  while 
hog  values  touched  the  lowest  level  since 
January,  1806."  Except  that  It  shows  that 
the  live  stock  trade  was  depressed,  the  ex- 
tract offered  traded  to  furnish  nothiiME  def- 
inite as  to  the  market  price  of  live  stock  on 
ttiat  date.  Besides,  it  had  no  express  refer- 
ence to  sheep. 

The  seventh  assignment  refers  to  the  fol- 
lowing, from  the  same  Beporter  of  date  No- 
v«nber  2d :  "The  sheep  market  held  up  wdl 
until  Thursday  when  [trices  broke  a  big  quar> 
ter  In  sympattiy  with  declines  elsewhere^ 
The  t^htness  of  the  mon«y  market  caused 
feeders  to  be  neglected,  and  some  have  been 
here  all  week,  without  finding  a  buyer.  De- 
sirable eighty-pound  grass  wethers  sold  on 
Thursday  at  ^.80."  The  ^Diuraday  preced- 
ing was  October  Slst;  wfaldi  was  not  a  rele- 
vant date.  In  so  far  as  the  foregoing  ex- 
tract has  a  tendency  to  throw  light  on  the 
market  as  It  existed  on  the  2d  of  November, 
it  doee  nothing  more  than  to  show  a  depres- 
sion, and  the  cause  thereof.  The  court  was 
not  concerned  with  the  cause,  but  with  the 
fact  as  to  what  was  the  market  price  of  such 
sheep  as  plaintiff's,  on  the  proper  date  in  that 
market,  and  the  publication  furnished  noth- 
ing definite  on  that  issue,  and  not  n^tiving 
that  there  was  some  market  for  sheep.  Pub- 
lications of  this  kind,  like  other  forms  of 
evidence,  are  not  admissible  unless  they  are 
relevant  to  the  Issue.  The  fact  to  be  Inqiyr- 
ed  into  being  the  market  price  of  these  sheep 
at  Ft.  Worth  on  a  certain  date  or  dates.  If 
the  publication  offered  In  evidence  does  not 
afford  evidence  of  that  fact  there  could  be 
no  error  In  excluding  It  The  fact  that  on 
that  date  the  market  was  depressed  or  de- 
moralized (there  appearing  from  the  pubU- 
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-cation  that  there  was  some  market  on  the 
date)  would  not  shed  light  on  what  the  mar- 
ket Talue  was.  Whatever  the  cause,  the 
■qaestlon  etUl  wonld  be,  what  that  ralne  was 
At  the  time. 

The  eighth  aeslgmnent  complains  of  the 
following  special  instruction  glrrai  at  the  re- 
quest of  plaintUf:  "'You  are  Instructed 
that  It  was  the  duty  of  the  defendant  to  pro- 
Tide  sufficient  cars  to  enable  It,  with  all  rea- 
■flonable  dispatch,  to  perform  all  of  Its  du- 
ties  as  to  all  traffic  wUdi,  with  ordinary  dll- 
Igence  and  foresight,  could  be  anticipated,  as 
a  common  carrier* — because  same  Is  a  chai^ 
vpon  the  weight  of  the  evidence,  and  npon  an 
Issue  not  raised  by  the  pleadings,  nor  by  the 
erldence,  and,  in  effect,  assumes  that  fail- 
ure to  do  a  certain  thing  would  constitute 
negligence  upon  the  part  of  defendant"  We 
think  this  assignment  is  well  taken.  The  Is- 
sue as  made  wbU  whether  or  not  defendant 
furnished  these  cars  within  a  reasonable 
time.  The  charge  pr^ared  by  the  court  con* 
talned  a  dear  presentation  of  this  Issue. 
Negligence  of  defendant  In  no  other  respect 
was  claimed.  The  giving  of  the  above  spe- 
cial ehatge  confused  the  issue,  because  It 
was  calculated  to  cause  the  Jury  to  consider 
that  a  certfdn  duty  of  railroad  companies, 
-which  had  nothing  to  do  with  this  case,  was 
important  It  Is  true  the  lai^n^  of  this 
-special  cbarge  la  taken  from  the  act  of  May 
1.  1907  (Geo.  Laws  1007,  p.  848,  c.  184) ;  but 
Immediately  following  it  the  statute  proceeds 
to  say:  '*And  to  fnmielh  all  nscessair  and 
-suitable'  cars  and  vehides  of  transportation 
for  all  freight  offered  or  tendered,  or  to  be 
ottereA  or  tendti«d  to  it  tor  shipment  within 
«  reasonable  time  after  demand  made  there- 
for by  any  shipper  <a  such  freight" 

It  is  clear  frran  theee  ^mrlidons  that  a 
railroad  company,  while  required  to  equip  it- 
■self  with  cars  sufficient  to  meet  the  demands 
•of  freight  upon  it  is  not  required  to  have  at 
■every  point  on  Its  line  a  suffliflent  suK>l7  of 
cars  to  meet' all  demands.  It  is  not  dabned 
that  these  cars  were  not  furnished  plaintiff 
In  time,  because  defendant  did  not  have  suf- 
ficient otrs,  but  because  defendant  failed  to 
liave  them  at  Del  Bio  within  a  reasonable 
time  after  the  demand  for  them.  The  por- 
tion of  the  statute  ginn  in  charge  was  in< 
applicable.  The  two  clauses  of  the  statute 
relate  to  entirely  dlfferoit  subjects.  The  dn* 
ty  embodied  in  the  special  Instmctltm  was 
to  inoTlde  Itself  with  sufflcioit  cars,  the  oth- 
•er  was  to  hare  enfflcient  cars  for  a  particu- 
lar shlpinait  at  a  particular  point  within  a 
reasonable  time  after  demand.  The  rery 
fa(t  that  the  court  charged  the  duty  im- 
posed by  the  former  provision  was  calcidat- 
•ed  to  Iminess  the  Jury  wltli  its  inqportance 
as  a  factor  in  this  case  in  determining  rea- 
sonable time.  Wtiat  its  effect,  if  any,  upon 
the  Jury  was,  we  have  no  means  ot  deter- 
mining; bnt  its  presence  in  the  charge  may 
iuve  had  the  effect  d  leading  them  to  sap- 


pose  that  tbe  failure  to  deliver  the  cars  at 
Del  Bio  on  October  30th  or  Slst  was  due  to 
the  fact  that  defendant  had  not  oompUed 
with  the  duty  to  provide  itself  with  snffldent 
cars,  and  tliat  if  it  liad  dime  so,  the  dates 
mmtloned  afforded  a  reasonable  time  in 
which  to  have  had  them  at  Del  Rio.  The 
Jury  should  not  have  been  so  Instructed  aa 
to  be  led  to  believe  that  they  could  consider 
a  failure  to  perform  the  duty  to  provide  it- 
self with  sufficient  cars,  as  entering  into  the 
question  of  reasonable  time ;  there  being  no 
pleading  nor  evidiHice  of  a  dereliction  In  this 
respect 

We  overrule  the  ninth  assignment  Tbe 
portion  of  the  chai^  called  in  question  is  not 
subject  to  the  criticisms  advanced  by  the  sev- 
eral propositions. 

The  thirteenth  complains  of  this  sentence 
of  the  court's  diarge  because. its  lai^uage 
was  confusing  and  misleading:'  "If  yon  be* 
Ueve  from  the  evidence  that  the  defendant 
was  guilty  of  contributory  ne^lgmce  under 
tbe  circumstances  and  conditions  by  faOli^ 
to  exerdae  ordinary  la  tbe  shipment  of  the 
sheep  at  the  time  he  HbSppeA  tbe  ssme,  yon 
will  find  for  the  defendant**  The  misplaced 
word  "dtfendant,"  Instead  of  "plaintiff,"  was 
not  mlsteading  in  view  of  the  whole  sentence, 
and  particularly  from  the  latter  part  of  it 
A:om  which  it  becomes  apiiarent  that  the 
court  had  referoice  to  the  person  who  ship- 
ped tbe  Bbeq).  Tbe  omission  of  tiie  word 
"care*'  was  an  omission  which  no  ordinary 
mind  in  reading  tbe  whole  diarga  could  foil 
to  Bupidy. 

The  fourteenth  assignment  amounts  to 
nothing,  ss  it  complains  of  the  tellnre  at  the 
court  to  submit  in  a  certain  manner  tbe  issue 
of  contributory  negUgouse.  although  d^ead- 
ant  reanested  various  dia.tge8  of  that  kind. 
The  error  in  refusing  requested  charges 
should  be  alleged  in  respect  to  the  refusal  oi 
the  charges  themselves. 

The  fifteenth  complains  of  tills  portion  of 
the  court's  chai^:  "If  yon  believe  from  the 
evidence  that  the  plaintiff  on  or  about  the  time 
alleged  in  his  petitlm  ordered,  through  his 
sgent,  D.  F.  Green,  from  this  defendant  tbnr 
double-dedc  and  one  single-deck  cars  for  the 
tran^rtatlon  of  sheep  from  Del  Bio  to  Ft 
Worth,  Tex.,  as  alleged,  and  you  fmther  be- 
lieve that  defendant  foiled  to  fnmlsb  said 
cars  within  a  reasonable  time  thereafter,  and 
you  further  believe  tiiat  such  failure,  if  any, 
to  so  furnish  said  cars,  was  negligence  on  the 
part  of  defendant,  *  *  *  you  will  find  for 
the  plaintiff.**.  Halntifl  had  not  baaed  his 
action  upon  a  failnre  of  defendant  to  furnish 
the  cars  in  a  reasonable  time  ^erally,  but 
upon  its  failure  to  furnish  them  on  the  SOth 
or  Slst  of  October,  which  he  alleged  to  be  a 
reasonable  time,  ^e  allegation  was  as  fid- 
lows:  "lliat  upon  receiving  said  order  snd 
demand,  as  aforesaid,  which  order  and  de- 
mand in  writing  as  aforesaid,  and  reduced  to 
writing  by  the  agent  of  flftftwflsnt  ^uid  de- 
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fendant  Is  berebf  notified  to  procure  the 
same  upon'  tbe  trial  oC  this  cause,  or  second- 
ary evidence  Vlll  be  offered  to  prove  the 
same),  It  became  the  dnty  of  defendf^nt  to 
famish  said  cars  either  on  said  SOth  or  Slst 
day  of  October,  1907.  said  date  being  within 
a  reasonaUe  time  after  receiving  said  order 
and  after  the  accepting  of  same,  and  plain- 
tiff's said  order  was  also  notice  to  defendant 
comiMny  to  produce  said  cars  at  the  speci- 
fied time;  and  said  defendant  company,  at 
the  same  time,  was  notified  verbally  by  the 
plalnUff's  said  agent  that  plaintiff  would 
want  said  cars  on  said  date.  That  thereby  It 
became  the  duty  of  defendant  to  furnish  said 
cars  upon  said  date;  but,  in  violation  of  this 
dnty,  defendant.  Its  servants,  agents,  and  em- 
ployte,  negligently  failed  and  refused  to  fur- 
nish the  said  cars  until  the  4th  day  of  No- 
vember, 1907,  and  thereby  plaintiff  suffered 
damage,  in  this:  That  said  sheep,  while 
awaiting  the  coming  of  said  cars  at  or  near 
said  town  of  Del  Rio,  and  -being  held  near  by, 
shrank  and  lost  weight  to  a  large  amount; 
and.  further,  by  reason  of  such  delay  said 
sheep  did  not  arrive  at  Ft.  Worth  until  No- 
vember 6, 1907.  and  the  market  at  Ft  WorUi 
for  sheep  at  that  time  had  declined  to  such 
an  extent  that  plaintiff  could  not  sell  the 
same,  but  was  compelled  to  hold  said  sheep 
for  a  period  of  70  days^  at  a  great  expense 
to  him,  for  feed  and  care  thereof,  and  that 
the  market  value  of  said  sbeep  on  the  6th 
day  of  November,  1907.  was  much  less  than  It 
was  on  the  1st  and  M  days  of  November. 
1007,  being  the  date  on  which  plaintiff's 
«heep  would  have  arrived  had  defendant  fur- 
nished to  plaintiff  cars  in  which  to  ship  the 
«ame." 

Plaintiff  was  confined  to  the  case  he  plead- 
«d.  The  Issue  he  tendered  was  whether  or 
not  defendant's  duty  was  to  supply  the  cars 
on  October  SOth  or  Slst  We  sustain  this  as- 
signment t>ecaiue  plaintiff  was  not  entitled 
to  recover  upon  the  theory  embodied  In  -Oie 
conrfs  charge,  nor  upon  any  finding  except 
that  the  dates  fixed  by  the  petltiw  constltnt- 
«a  a  reasonable  Ume.  He  did  not  seek  re- 
covery for  failure  to  fnmlsh  cars  upon  any 
later  date;  and,  as  appellant  says,  in  the 
-event  It  was  f  oimd  that  said  date  was  not 
within  a  reasonable  time  after  the  demand, 
plaintiff  had  no  pleading  that  would  warrant 
a  recovery.  Bxc^t  as  affected  by  the  said 
«rror.  the  charge  on  the  measure  of  damages 
was  correct,  which  Is  enough  notice  to  give 
the  sixteenth  assignment 

The  seventeenth  is  overruled  because  it  ap- 
pears that  substantially  the  same  instmctlon, 
the  refusal  of  which  is  alleged  as  error,  was 
embodied  In  another  special  charge  asked 
'by  defendant  and  given. 

The  eighteenth  assignment  is  also  overrul- 
ed for  the  reason  that  It  proceeded  npoa  the 
theory  that  It  devolved  on  plaintiff,  before 
he  started  his  sheep  to  Del  Rio,  to  ascertain 
when  he  eonld  obtain  cars,  and  that  the  fall- 
vre  to  do  so  was  negligence  on  his  part  de- 
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featlng  his  recovery.  If  defendant  did  not 
furnish  the  cars  within  a  reasonable  time 
after  demand,  and  this  was  negligence  on  its 
part,  it  would  tie  liable,  and  plaintiff  could 
not  be  charged  with  contributory  negligence 
simply  from  the  fact  that  he  had  ttie  sheep 
there  at  what  was  In  fact  a  reasonable  time 
after  demand. 

The  facts  detailed  in  the  requested  Instruc- 
tion which  Is  the  subject  of  the  nineteenth 
assignment  were  not  all  nncontrovertod; 
hence  it  was  properly  refused. 

Under  assignments  20  and  21  complaint  is 
made  of  the  refusal  of  charges  which  were 
as  follows: 

"You  are  Instructed  that  If  you  believe 
from  the  evidence  that  from  November  1, 
1907.  until  November  6,  1907,  Inclusive,  that, 
owing  to  the  financial  panic  prevalent  In  the 
fall  of  1907,  that  there  was  not  a  ready  sale 
on  the  Ft.  Worth  live  stock  market  for  the 
various  classes  of  live  stock  sold  thereon,  and 
that  iby  reason  thereof  the  prices  of  such 
stock  declined,  and  If  you  further  -brieve 
that  the  difficulty  of  making  sales  was  as 
great  on  November  1st  and  2d  as  it  was  on 
November  6th,  and  if  you  believe  that  for 
such  reasons  he  could  not  have  made  any 
quicker  sales  or  obtained  on  said  dates  any 
better  prices  than  he  could  have  on  Novem- 
ber 6th,  you  will  not  award  plaintiff  anything 
for  any  damages  claimed  toy  him  by  reason 
of  the  fall  In  the  market" 

"Yon  are  Instructed  that  If  you  believe 
from  the  evidence  that,  owing  to  the  finan- 
cial panic,  that  there  was  no  readier  sale 
for  plaintiff's  sheep  on  the  1st  and  2d  days 
of  November,  1907.  you  will  not  allow  plain- 
tiff anything  by  reason  of  damages  claimed 
by  plaintiff  for  decline  In  market." 

We  think  defendant  was  entitled  to  the 
first  of  these  charges.  There  vras  evidence 
of  a  financial  trouble,  and  that  It  affected  the 
market  for  stock  of  all  classes  at  Ft  Worth, 
and  that  there  was  a  decline  In  the  sheep 
market  prices  on  that  account  The  charge 
was,  in  effect  that  if  plaintiff  could  not,  on 
that  account  have  obtained  -better  prices  on 
November  1st  and  2d  than  be  could  on  No- 
vember dth.  he  was  not  entitled  to  recover 
by  reason  of  depredation  In  prices.  There 
was  some  testimony  to  the  effect  that  there 
was  a  gradual  decline  in  the  sheep  market  at 
Ft  Worth  after  November  Ist  owing  to  said 
conditions.  We  may  add  that  defendant  be- 
ing entitled  to  have  the  Jury  Instructed  that 
•if  no  better  prices  were  obtainable  on  No- 
vemlber  1st  and  2d  than  on  November  6th, 
plaintiff  could  not  recover  for  a  fall  In  the 
market  the  reference  In  the  requested  charge 
to  a  cause  thereof,  which  the  evidence  devel- 
oped, did  not  vitiate  It  as  a  correct  Instruc- 
tion. 

We  ttilnk  the  second  of  said  charges  was 
correctly  refused. 

We  overrule  the  twenty-second,  twenty- 
third,  twenty-fourth,  twenty-fifth,  and  twen- 
ty-sixth asslgnmmts.  The  question  of  ex- 
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cesslreneu  of  the  verdict  Is  not  entitled  to 
dlBcnsslon,  in  view  ot  a  new  trlaL 

The  tenth,  elerenth,  and  twelfth  are  wlth- 
ont  merit 

Reversed  and  remanded. 


BANDERS  et  al.  v.  NEWTON  et  aLt 
(Court  of  avil  Appeals  of  Texas.    Oct.  30, 
1909.    ReheariDg  Denied  Dec  11,  1909.) 

1.  Arbitration  and  Awabd  (S  82*)— Bfetot 
or  Awabd— OoNOLUSiTKNESS. 

Where,  in  an  action  for  a  partnership  ac- 
conntln?,  the  defense  was  that  the  matters  In 
dispute  had  been  determined  by  an  award  of  ar- 
bitrators, the  fact  that  the  inrj  found  a  verdict 
at  variance  with  the  award,  and  that  the  arbi- 
trators' decision  was  erroneous,  fmnished  no 
reason  for  disturbing  the  award,  if  the  mistake 
of  the  arbitrators  was  an  honest  one. 

[Ed.  Note^For  other  cases,  see  Arbitration 
and  Award.  Cent  Dig.  U  440-160;  Dec  Di«. 
I  82.*] 

2.  Abbitration  and  Awabd      7S*)  — Con- 
(a.usiTENE8S  or  Awabd. 

Char^res  of  fraud  on  the  part  of  arbitrators 
are  not  sustained  hj  evidence  relating  to  the 
merits  of  the  controversy  decided. 

(Dd.  Mote— For  other  eases,  see  Arbitration 
and  Award,  Dec  Dig.  I  78.*] 

3.  Abbitbation  and  Awabd  (%  S4*)  —  Pbo- 

CEBDINOS  BEFOEE  ABBITBATOBS. 

Where  arbitrators  adopted  as  a  mle  of  pro- 
cedure that  neither  party  to  the  controversy 
should  be  present  whue  any  other  witness  was 
testifyina,  bat  the  parties  were  Informed  of  the 
rule  at  the  outset  and  acauiesced  therein,  it  con- 
stituted no  ground  for  a  vacation  of  the  award. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Dec  Dig.  {  34.*] 

4.  Arbitbation  and  Award  (8  82*)— Pbi- 

SUUPTIONB  in  FaVOB  OF  AWABD. 

Awards  of  arbitrators  chosen  by  parties  to 
a  controversy  are  final  and  coDClnslve  as  to  all 
matters  embraced  in  the  agreement  in  the  ab- 
sence of  fraud,  mistake,  or  misconduct. 

[Ed.  Note.— For  other  cases,  see  Arbitration 
and  Award,  Cent  Dig.  H  440-450;  Dec  Dig. 
f  85fc*] 

Appeal  from  District  Court  Denton  Coun- 
ty; Clem  B.  Potter,  Jodge. 

Action  by  R.  R  Newton  and  others  against 
J.  M.  Banders  and  another.  From  a  Judg- 
ment Id  favor  of  plalntitTs,  defendants  ap- 
peal. Reversed  and  rendered. 

Hopkins  ft  Klllllken,  for  appellants.  Bot- 
torff  ft  Oamblll,  for  appellees. 

DUNKLIN,  J.  In  Augnst  1904.  Newton 
Bros,  entered  Into  a  partnership  contract 
with  Plnckard  and  Sanders  to  engage  in  the 
business  of  ginning  cotton  for  hire.  This- 
partnership  was  terminated  In  19d7,  and  in 
an  att^pt  to  settle  accounts  between  the 
partners,  diCTerences  having  arisen  as  to  the 
respective  interests  of  Newton  Bros,  of  the 
one  part  and  Plnckard  and  Sanders  of  the 
other,  the  parties  agreed  to  an  arbitration  of 
those  difTerences.  Thomas  McGalllard  and 
R.  E.  Holloway  were  selected  as  arbitrators, 
and  the  parties  agreed  In  writing  to  abide 


the  decision  of  the  arbitrators.  The  two  ar- 
bitrators so  chosen  by  the  parties  selected 
W.  C.  Dixon  to  assist  them  and  this  selection 
was  ecqalesced  in  by  the  parties.  After 
hearing  testimony  this  committee  made  a 
written  report  in  effect  that  Newton  Bros, 
were  Indebted  to  Plnckard  and  Sanders  In 
the  snm  of  (251.  As  soon  as  this  dedelon 
was  announced  R.  E  Newton  paid  to  San- 
ders the  amount  dne  as  shown  by  the  deci- 
sion. Afterwards  Newton  Bros.  Instituted 
this  suit  for  an  accounting  between  them  and 
Plnckard  and  Sanders,  and  to  recover  ¥2,500, 
which  plaintUEs  lall^ed  was  the  amount  due 
them  out  of  profits  realized  from  the  jmrt- 
nershlp  venture  and  appropriated  by  the  de- 
fendant. As  a  bar  to  plaintiffs'  right  to  re- 
cover, In  addition  to  a  general  denial,  de- 
fendants pleaded  the  agreement  to  arbitrate, 
the  decision  of  the  arbitrators,  and  plalntitTs' 
ratification  of  the  award  by  payment  of  the 
amount  awarded  to  defmdants.  By  supi^e- 
mental  petition  plalntlffB  attacked  the  award 
of  the  arbitrators  upon  numerous  groan ds, 
viz.,  that  In  making  the  award  the  arbitra- 
tors acted  fraudulently,  and  with  partiality 
to  defendants,  or  through  a  gross  mistake,  or 
that  they  were  Induced  to  render  their  de- 
cision by  fraud  practiced  upon  them  by  de- 
fendants, and  upon  the  further  ground  that 
the  parties  to  the  agreement  were  by  the  ar- 
bitrators denied  the  privilege  of  being  pres- 
ent while  other  witnesses  were  being  examin- 
ed, and  were  thereby  deprived  of  the  right  of 
cross-examination  of  such  witnesses.  Plain- 
tiffs also  pleaded  that  they  had  compiled 
with  the  decision  of  the  arbitrators  through 
a  gross  misunderstanding  thereof  on  the  part 
of  R.  BL  Newton.  All  the  issues  presented  by 
the  pleadings  as  shown  above  were  submitted 
to  the  Jury.  A  verdict  was  returned  In  fa- 
vor of  the  plelntlffs  for  $1,400,  but  a  remit- 
tltur  of  $700  of  this  amount  was  entered  of 
record,  and  from  a  Judgment  for  the  balance 
defraidants  have  appealed. 

After  a  careful  examination  of  the  record 
we  fall  to  find  any  evidence  even  tending  to 
prove  that  the  arbitrators  acted  fraudulently 
or  through  mistake,  or  that  in  their  declsloo 
they  were  actuated  by  a  spirit  of  partiality 
towards  any  of  the  parties  to  the  agreemoit 
The  testimony  of  the  parties  upon  the  issoes 
which  were  imdnded  in  their  agreement  to 
arbitrate  seems  sharply  conflicting  but  the 
parties  were  before  the  arbitrators,  and  it 
does  not  •appear  that  they  were  denied  the 
right  to  testify  In  full  upon  all  matters  of 
difference.  Although  the  Jury  found  a  ver- 
dl<;t  upon  the  merits  of  the  controversy  at 
variance  with  the  award,  and  although  the 
arbitrators  may  have  erred  in  their  decision, 
that  would  furnish  no  reason  for  snlistltnt- 
Ing  the  Judgment  of  the  court  for  tliat  of 
the  arbitrators,  If  the  error  was  an  honest 
mistake.  Morse  on  Arbitration  and  Award. 
283-299;  3  Cyc.  736,  737,  and  authorities 
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dted  in  4  Cent  Dig.  eolumna  400,  401.  And 
In  tbe  abeokce  of  jvoof  of  groBB  and  palpable 
error  tat  the  award  audi  chafes  of  fraud  on 
the  part  of  the  arbitrators  are  not  anatalned 
by  evldeice  relating  to  tbe  merits  of  the  con- 
troversy decided.  Bowden  v.  CroW,  2  Tex. 
ClT.  App.  691,  21  S.  W.  613.  Nor  haye  we 
1>een  able  to  discover  any  testimony  In  the 
record  tending  to  show  that  any  frand  was 
pnctlced  npon  the  arbitrators  by  Plnckard 
or  Sandns  to  Indnce  Uiem  to  render  tbe  de- 
cMon  that  was  rwdered.  Tbe  arbitrators 
adopted  as  a  rule  of  procedure  that  neither 
party  to  the  controversy  should  be  present 
while  any  other  witness  was  testifying,  but 
the  evidence  conclusively  ehows  that  the  par- 
ties were  Informed  of  this  rule  at  the  outset, 
and  that  they  acquiesced  In  It,  and  thereaft- 
er proceeded  with  the  submission  of  their 
respectiTe  claims.  If  such  action  would  or- 
cUnarily  consHtute  a  valid  ground  to  vacate 
the  award,  we  think  plaintiffs'  right  to  com- 
plain was  dearly  waived.  McHugh  v.  Peck. 
28  Tex.  145;  3  Cyc.  637.  Awards  by  arbi- 
trators chosen  by  parties  to  a  controversy 
are  regarded  with  favor  In  law,  and,  In  the 
absence  of  fraud,  mistake,  or  misconduct  Is 
final  and  conclusive  as  to  all  matters  embrac 
ed  in  tbe  agreement  Green  v.  Franlilln.  1 
Tex.  4OT;  H.  &  T.  a  By.  v.  Newman,  2  WUl- 
aon.  Civ.  Cas.  Ct  App.  {  M9;  Dockery  v. 
Bandolph,  80  S.  W.  271;  8  Cyc.  808. 

The  record  being  as  above  Indicated,  the 
3ory  should  have  been  instructed  to  return  a 
verdict  in  favor  of  the  defendants.  This  ren- 
ders it  unnecessary  to  consider  other  ques- 
tlODS  presented  by  appellants  In  their  brief. 
The  Judgment  of  the  trial  court  Is  therefore 
reversed,  and  Judgment  here  rendered  In  fa- 
vor ot  appellants. 


MATTINGLT  et  aL  v.  KELLY. 

(Oonrt  of  CivU  Appeals  of  Texas.  Dec.  4, 1909. 
Bebearlng  Denied  Jan.  IS,  lAlO.) 

1  HoinesxUD  (1  140^RiaHT  of  Subvitiho 
HusBAiTD— BsmBUiuniBnT  ot  Bxfkhdx> 

T17BX8. 

A  surviving  husband  Is  entitled  to  the  use 
and  occupancy  of  the  homestead,  and,  so  long 
as  It  remains  bis  homestead  and  contrlbnteB 
to  the  support  of  his  family,  he  is  entitled  to  the 
nnts  thereof  as  bis  separate  property;  and, 
where  he  uses  the  same  in  paying  a  communi- 
ty debt  constituting  a  lien  on  the  homestead, 
■uid  tUM  thereon,  be  Is  endtled  to  relmburae- 
nient  therefor  out  ol  the  community  estate. 

tBd.  Note.— For  other  cases,  see  Homestwd, 
CSMt  Dig.  H  289,  260;  J>ec  Dig.  }  140.*] 

2.  HojDtsTXAD  (I  140*)— Right  ow  Scbvivikq 
Husband— B^ENDirnaES. 

The  amount  paid  by  the  surviving  husband 
for  permanent  street  Improvements  in  front  of 
the  premises,  after  the  death  of  the  wife,  while 
the  preuUses  constltnted  hhi  homestead,  is  prop- 
erly deducted  tnm  the  proceeds  of  a  sale  of  the 
prcmisfa  in  determining  tbe  amount  the  only 


child  of  the  surviving  husband  aad  the  deceas- 
ed wife  is  entitled  to  receive. 

[Sd.  Notar-For  other  cases,  see  Homestead, 
Cent  Dig.  H  m  200;  Dea  Dig.  1  140.*] 

3.  HouxBTEAD  <S  140*)— Bight  or  SnsviviNa 
Husband— Rents  and  Profits. 

Where  tbe  Burrivlng  husband  collected  rents 
from  real  estate  after  the  same  ceased  to  be  his 
homestead,  the  only  child  of  the  marriage  was 
entitled  to  a  half  thereof. 

[Bd.  Note.— For  other  cases,  see  Homestead, 
Cent  Dig.  S8  259,  260 ;  Dec.  Slg.  1  140.*] 

4.  HOHESTEAD  (fi  140*)— RlOHT  OF  SuSTXTINa 

Husband— EhEPBN  orruBEB. 

Payment  by  the  surviving  husband  of  wa- 
ter rents  an  the  homestead  in  the  possession  of 
tenants  paying  him  rent  Is  fw  his  personal  ben- 
efit and  the  community  estate  Is  not  chargea* 
ble  therefor. 

[Ed.  Note. — For  other  cases,  see  Homesteadr 
Cent  Dig.  H  269.  260;  Dec  Dig.  |  140.*] 

5.  BXECUTOBa  AND  ADHIHI8TBATOBB  (|  7*)— 
IHDEPKNDENT  EXECDTBIX  —  PATUBNT  —  BT" 
FBOT. 

Where  an  Independent  executrix,  under  a 
will  authorizing  her  to  dispose  of  the  estate  or 
any  portion  thereof,  and  to  have  complete  pow- 
er to  manage  tbe  same,  etc.,  advanced,  in  her 
official  capacity,  money  in  part  payment  of  a 
claim  of  a  dilld  of  testator  by  a  former  mat^ 
riage,  she  was  oititled  to  a  credit  therefor, 
though  more  than  two  or  four  years  had  elapsed 
since  such  advancement 

[Kd.  Note^FoT  other  cases,  see  Sxecutoxs  and 
Adminietrators,  Cent  IMg.  ff  18.  20;  Dec.  Dig. 

i  7.*] 

Appeal  trma  District  Court;  Jolmson  Oonn- 
ty ;  O.  L.  Lockett  Jndge. 

Action  by  Mrs.  Jennie  Marie  Mattlngly  and 
husband  against  Mrs.  Isabella  Kelly,  eree- 
utrlx  of  El.  T.  Kelly,  deceased.  From  a  Judg- 
ment granting  Insnfficient  reUef  plaintlfRl  ap> 
peal,  and  defendant  asBlgns  croas-error.  Be- 
vereed  and  remanded. 

Crane,  Seay  &  Crane  and  Head,  Dillard, 
Smith  &  Head,  for  appellants.  Wm.  Poin* 
dexter  and  S.  E.  Padelford,  for  appellee. 

BOOKHOUT,  J.  This  suit  was  brought  by 
Mrs.  Jennie  Marie  Mattlngly  and  husband 
against  Mrs.  Isat>ella  Kelly,  executrix  of  tbe 
estate  of  E.  T.  Kelly,  deceased,  to  recover  a 
one-half  interest  in  the  community  estate  of 
E.  T.  Kelly  and  his  first  wife,  Jennie  Smith 
Kelly,  the  father  and  mother  of  Mrs.  Mat- 
tlngly. Plaintiffs  allege  that  E.  T.  Kelly  and 
Jennie  Smith  Kelly  were  married  In  1886, 
and  lived  together  as  husband  and  wife  un- 
til July  9,  1889,  when  Jennie  Smith  Kelly 
died;  that  during  their  marriage  they  ac- 
quired a  house  and  lot  situated  in  Dallas; 
that  on  September  8,  1695,  the  bouse  and  lot 
were  sold  under  trust  deed  for  $2,400.  whlcb 
sum  E.  T.  Kelly  received  and  appropriated  to 
his  own  use ;  that  from  the  date  of  the  death 
of  Jennie  Smith  Kelly,  July  9.  1889,  to  date 
of  sale  of  said  lot  September  8,  1899.  B.  T. 
Kelly  rented  said  house  and  lot  to  wlous 
parties,  recelvii^  $30  per  month  and  In  the 
aggregate  $2,200;  that  plaintiff,  Jennie  Ma- 
rie Mattlngly.  is  the  daughter  of  B.  T.  Kelly 


•VW  ether  csm  see  lame  topic  sad  itctlea  NUMBBB  la  Dea^  *  Am.  Digs.  1907  to  date,  A  Revorter  Indem 
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and  Jennie  Smith  Kelly,  and  their  only  child, 
and  as  such  is  the  owner  of  a  one-half  In- 
terest In  the  f2.400  received  by  H  T.  Kelly 
from  the  sale  of  said  house  and  lot,  and  of 
the  $2,200  received  by  him  as  rents ;  that  on 
November  7,  1901,  E.  T.  Kelly  died  In  John- 
son county,  leaving  a  will,  of  which  defend- 
ant, Mrs.  Isabella  Kelly,  was  ccecutrlx,  with- 
out bond,  and  with  authority  to  administer 
said  estate  and  execute  said  will  Independ- 
ently of  any  court;  that  said  will  was  pro- 
bated, and  said  Mrs.  Isabella  Kelly  qualified 
as  executrix  January  9,  1902,  and  is  still  act- 
ing as  such.  Plaintiffs  pray  judgment  for 
one-half  of  the  $2,400  received  from  sale  of 
house  and  lot,  and  one-half  of  the  $2,200  re- 
ceived from  rait  thereon.  The  theory  of 
plaintiffs  was  that  the  house  and  lot  was  the 
community  property  of  E.  T.  Kelly  and  his 
deceased  wife,  but  not  their  homestead.  The 
defendant  pleaded  the  statutes  of  limitation 
of  two  and  four  years,  and  special  defenses, 
which  will  be  set  out  hereafter,  where  neces- 
sary to  ieiplain  this  opinion.  The  case  was 
submitted  to  the  jury  on  special  Issues,  and 
upon  their  verdict  the  court  rendered  Judg- 
ment In  favor  of  appellants  for  $429.30,  with 
Interest  from  September  3,  1S95,  the  date  of 
the  sale  under  the  deed  in  trust 

The  first  and  seventh  assignments  are 
grouped  and  presented  together,  as  follows: 
First  The  court  erred  In  deducting  from  the 
$2,052.19,  net  proceeds  of  the  sale  under  the 
deed  In  trust  as  found  by  the  verdict  of  the 
jury  in  answer  to  special  Issue  No.  15.  the 
$505.95%  paid  for  Interest  on  notes  as  found 
by  the  jury  In  answer  to  special  issue  No.  8. 
Seventh.  The  court  erred  In  not  deducting 
the  $505.95%  paid  for  interest  on  notes,  as 
found  by  the  Jury  In  answer  to  special  issue 
No.  8,  from  the  $1,424.25  rents  collected  by 
E.  T.  Kelly,  as  found  by  the  jury  in  answer 
to  special  issue  No.  2,  Instead  of  deducting 
the  same  from  the  $2,(^2.10,  net  proceeds  of 
the  sale  under  the  deed  In  trust,  as  found  by 
the  jury  in  answer  to  special  Issue  No.  15. 
Under  these  assignments  the  proposition  Is 
presented  that,  where  the  husband,  after  the 
death  of  his  wife,  rents  out  the  homestead, 
and  uses  the  money  thus  received  in  paying 
interest  upon  a  commanity  debt  which  Is  a 
ll&L  npon  the  prc^erty,  he  Is  not  entitled  to 
have  the  interest  so  paid  treated  as  a  com- 
munity debt  paid  out  of  mon^  which  be- 
longed equally  to  him  and  the  child  of  his 
deceased  wife.  The  jury  found  that  out  of 
the  rents  received  by  Kelly  on  the  property 
described  In  the  petition  he  used  $505.95%  In 
paying  Interest  upon  the  unpaid  $833.33% 
vendor's  lien  note.  The  court  lu  rendering 
judgment  upon  this  verdict  deducted  this 
amount  from  the  $2,052.19  realized  at  the 
trust  deed  sale,  treating  It  as  a  payment  for 
which  B.  T.  Kelly's  estate  is  entitled  to  be 
reimbursed.  The  deed  from  T.  J.  King  and 
wife  to  Et,  T.  Kelly,  of  date  March  12,  1887, 
to  the  house  and  lot  in  controversy  recites  a 
consideration  of  $3,730;  $1,250  cash,  and 


three  promissory  notes  for  $838.33%  each, 
due  In  one,  two  and  three  years,  respective- 
ly, from  date,  with  interest  at  the  rate  of  10 
per  cent  per  annum,  payable  Bemiannually. 
The  first  note  was  paid  by  E.  T.  Kelly  Feb- 
ruary 3,  1888.  The  second  and  third  notes 
were  renewed  from  time  to  time,  and  the  In- 
terest thereon  at  the  rate  of  10  per  cent  per 
annum  was  paid  from  July  9,  1888,  to  the 
18th  of  January,  1895,  out  of  the  rents  re- 
ceived by  him  for  the  property  during  the 
time  it  was  his  homestead.  The  property 
was  the  homestead  of  Kelly  at  the  time  of 
the  death  of  his  first  wife,  and  the  Jury 
found  that  It  remained  his  homestead  until 
December  16,  1898.  It  being  his  homestead, 
he  was  entitled  to  the  "use  and  occupancy" 
of  the  same,  although,  instead  of  actually 
occupying  it  with  his  family,  he  rented  It 
out  temporarily  and  collected  the  rent  So 
long  as  It  was  his  homestead,  and  contribu- 
ted to  the  support  of  his  family,  he  was  en- 
titled to  the  rents  as  his  separate  property. 
Having  used  a  part  of  the  same  in  paying  a 
community  debt,  which  was  a  lien  on  tlie 
homestead,  be  was  entitled  to  be  reimbursed 
therefor  out  of  the  conununity  estate.  Fore- 
man V.  Meroney,  62  Tex.  723;  Pressley  v. 
Robinson,  67  Tex.  463. 

Was  there  error  in  deducting  from  the 
$2,052.19,  the  net  proceeds  of  the  sale  under 
the  deed  In  trust,  the  $305.12,  paid  out  for 
taxes  on  the  house  and  lot  by  Kelly  after 
his  wife's  death,  and  while  it  was  his  home- 
stead? The  jury  found  that  E.  T.  Kelly  paid 
this  amount  of  taxes  from  the  moneys  re- 
ceived by  him  as  rents  of  the  house  and  lot 
while  it  was  his  homestead.  These  taxes 
were  a  lien  on  the  property;  and,  Kelly  hav- 
ing paid  the  same  out  of  the  rents  which 
properly  belonged  to  him,  he  was  entitled  to 
judgment  relmbursinc  him  for  the  same.  See 
aiftborltles  dted  above. 

The  jury  found  In  response  to  qpedal  Issue 
No.  12  that  Kelly  paid,  as  permanent  street 
Improvements  in  front  of  said  house  and  lot 
aftn  the  death  of  his  first  wife,  and  while 
the  property  was  his  homestead,  $282.50.  la 
rendering  judgment  the  coart  deducted  from 
the  $2,052.19  realized' from  the  sale  under  the 
deed  In  trust  this  $282.60  paid  by  E.  T.  KeUy 
for  street  Improvements.  Neither  the  assign- 
ment of  error  nor  the  proposition  thereander 
call  In  question  the  sufficiency  of  evidence  to 
sustain  the  finding  of  the  jury,  or  the  action 
of  the  court  In  deducting  the  $282.60  paid  for 
street  tmproT>^ents.  We  are  of  the  opinion 
there  was  no  error  in  this  action  of  the  court 

The  trial  court  rendered  judgment  for  ap- 
pellants in  the  sum  of  $429.30,  wtien  the 
judgment  should  have  been  for  $462.22,  aft- 
er deducting  from  the  $2,052.19,  proceeds  of 
the  sale  tmder  the  deed  In  trust,  the  several 
sums  found  by  the  Jury  and  the  $27.09  remit- 
ted by  appellant  Under  the  theory  of  the 
trial  court  the  judgment  should  have  been 
for  $452.22. 

The  jury  found  the  total  amount  of  rents 
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collected  1)7  E.  T.  Kelly  to  be  ¥1,424.26,  and 
In  answer  to  special  Issue  No.  1  they  fonnd 
that  the  property  ceased  to  be  the  homestead 
of  E.  T.  Kdly  at  the  date  of  hla  second  mar- 
riage, on  or  about  the  18th  or  Iffth  of  De- 
cember. 1888,  and  In  answer  to  special  Issue 
No.  4  they  found  that  of  the  «1,424^  total 
rents,  $1,082:2S  was  collected  while  the  prop- 
erty was  the  homestead,  thus  leaving  $342 
collected  after  Kelly  had  abandoned  the  prop- 
erty as  his  homestead.  The  plaintiff  was  en- 
titled to  one-half  of  this  9342  collected  after 
the  property  ceased  to  be  the  homestead  of 
E.  T.  Kelly. 

We  are  also  of  the  o{dnlon  that  the  de- 
fendant was  not  entitled  to  a  credit  of  $40.80 
paid  out  for  water  rents  on  the  homestead. 
This  was  paid  out  for  his  personal  benefit, 
and  the  ctmminnlty  estate  was  not  diargea- 
ble  for  the  same.  Besides,  Kelly  presumably 
received  an  increased  rent  on  the  property 
by  reason  of  furnishing  water,  and  he  should 
not  be  permitted  to  cbarge  the  estate  with 
money  which  he  presumably  received  back 
in  rents  from  the  homestead. 

Appdiee  has  cross-assigned  error.  In  her 
first  cross-assignment  she  contends  that  the 
court  erred  in  falling  to  render  Judgment  in 
her  favor  and  to  give  her  credit  for  the  sum 
of  $375.88,  found  by  the  jury  in  her  f&vor  in 
answer  to  special  issue  No.  13,  as  to  the 
amount  paid  plaintiff  by  defendant,  as  ex- 
ecutrix of  the  last  will  of  E.  T.  Kelly,  since 
bis  death.  Defendant  alleged  in  her  answer 
tiiat  since  her  auallficatlon  as  executrix  of 
the  last  will  of  E.  T.  Kelly,  deceased,  and 
whilst  acting  as  such  executrix,  and  as  re- 
ceiver of  the  estate  of  plaintiff,  she  paid  to 
and  on  account  of  plaintiff  the  several  sums 
of  mon^  mentioned  in  Exhibit  J,  aggregat- 
ing $570.83,  exc^t  the  Item  of  $200,  and  de- 
fendant sought  to  have  this  sum  of  $375.83 
credited  on  tbe  claim  of  plaintiff.  The  suit 
was  Instituted  by  Mrs.  Mattingly,  as  belr  of 
ber  mother,  against  appellee,  as  Independent 
executrix  of  the  last  will  of  E.  T.  Kelly,  de- 
ceased. The  petition  alleged  the  death  of 
Kelly,  and  that  he  left  a  will  appointing  ap- 
I>ellee  Independent  executrix,  and  her  quali- 
fication as  such.  Item  7  of  the  will  la  as 
follows:  "I  hereby  constitute  and  appoint 
my  wife,  Isabel  Kelly,  sole  executrix  of  my 
last  win  and  testament  and  direct  that  she 
handle,  control  and  manage  the  estates  of 
my  children  until  they  reach  the  age  of  twen- 
ty-one years,  and  I  authorize  and  empower 
my  said  wife  to  sell  and  dispose,  whenever 
she  deems  It  to  the  best  Intmest  of  said  dill- 
dren,  of  said  pr<^)erty  here  given  to  said 
children,  or  any  portion  of  tbe  same  end 
make  good  title  thereto,  and  reinvest  the 
proceeds  thereof  for  the  benefit  of  said  chil- 
dren, and  In  all  things  to  have  full  and  com- 
plete power  to  manage,  handle,  control,  sell 
and  dispose  of  said  chlldroi's  estate  until 
they  reach  the  age  of  twenty-one  years ;  pro- 


vided that  if  either  of  said  children  shall 
marry  before  reaching  the  age  of  twenty- 
one  years,  my  wife  may,  if  she  deem  it  to 
the  best  Interest  of  said  child,  deliver  to  said 
child  her  Interest  In  said  estate,  or  sndi  por- 
tion thereof  as  my  wife  may  think  best." 
The  suit  being  to  recover  of  appellee  as  ex- 
ecutrix of  the  last  will  of  E.  T.  Kdly,  de- 
ceased, and  to  <^arge  the  estate  In  her  handti 
with  the  payment  of  certain  demands  In  fa- 
vor of  plaintiff  against  said  estate,  the  de- 
fendant as  aecutrix  was  mtltled  to  a  cred- 
it for  the  mon^  advanced  by  her  as  su6h  ex- 
ecutrix to  platotlff,  up<m,  or  in  i>art  payment 
of;  her  claims.  Under  the  powers  contained 
in  the  will  she  wu  authorized  to  make  the 
advancement  out  of  the  estate.  Tbe  Jnry 
found  that  defendant  liad  advanced  to  the 
plaintiff  $878.88.  and  that  only  $10  of  this 
amount  was  advanced  more  tiian  two  or  four 
years  prior  to  the  pleading  of  the  same  In 
this  suit  These  amounts  wwe,  according  to 
the  findings,  advanced  by  the  execntrix  in 
her  offldal  capacity  as  uecntriz,  and  we  are 
of  the  opinion  limitation  did  not  run  against 
her  In  her  attempt  to  have  the  same  set  off 
against  a  recovery  plaintiffs  herein.  The 
evidence  does  not  appear  to  have  been  fully 
developed  on  this  point.  The  Jnry  har^g 
found  that  $10  of  the  amount  advanced  by 
the  execntrix  was  barred,  tbe  Judgment  does 
not  conform  to  the  verdict,  and  for  this  er^ 
ror,  it  appearing  that  the  oth»  errors  conld 
be  cured  by  reforming  the  Judgment,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

The  assignments  not  discussed  do  not  pre- 
sent reversible  error,  and  the  questions  pre- 
sented by  tbe  same  are  not  likely  to  arise 
on  another  trlaL 


TEXAS  &  p.  RT.  CO.  v.  MOSLET. 
(Court  of  Civil  Appcala  of  Texas.   Feb.  25,  1909. 
On  Motion  for  a  Rehearing,  Jan.  27,  1910.) 

1.  DeP0S1TI0K«  (i  83*)— C  ERTTglCATB— SraWA- 

TUSE  OF  Officer — S  upfioiknct  . 

A  depoBitioQ  cannot  be  quashed  merely  be- 
cause tbe  certificate  was  signed  by  the  officer 
before  whom  the  same  was  taken,  without  any- 
where stating  falB  official  title. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Dec.  Dig.  8  83.*] 

2.  Dahages  <|  84*)— Pebsonai.  Ihjttbies— Ih- 

PBOPEB  TBEAIUENT  BT  PeBSON  INJUBED— ■ 

Effect. 

Where  one  sustaining  a  Detaonal  Injury  hy 
the  negligence  of  another  used  ordinary  care  in 
treating  it,  the  fact  that  he  improperly  treated 
It  did  not  defeat  a  recovery  of  the  damages, 
which  would  not  have  been  suffered  by  him  hot 
for  such  improper  treatment. 

[Ed.  Note.— For  other  cases,  see  Damaces, 
Cent.  Dig.  S  43 ;  Dec  Dig.  |  84.*] 

3.  CaBBISSB    (S  316*)— IKJUBZEB  to  PASBEn- 

GEBS— PHESUMPnONS. 

The  presumption  of  negligence  of  the  car- 
rier, arising  from  proof  by  a  passenger  of  the 
derailment  of  the  train  and  consequent  injury 
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to  bim,  ta  one  of  fact,  and  may  be  oTercome  by 
proof  that  the  derailment  resulted  from  an- 
aroldable  accident,  or  was  an  occurrence  which 
cootd  not  hftve  been  provided  against  by  the 
highest  pimetlcable  degree  of  foresight 

[Ed.  Note.— For  other  cases,  see  Carriers,  Cent 
Dig.  11  1288-12M ;  Dec.  Dig.  |  316.*] 

4.  GABBISBS  (I  ^1*)— InJTIBIES  TO  Fasbbnoxb 

— MlBLEADine  iNBTBUCnONS. 

Where,  In  an  action  for  Injuries  to  &  passen- 

Ser  by  the  derailment  of  the  train,  there  was  evl- 
ence  that  the  wreck  was  the  resnit  of  tmavoid- 
able  accident,  a  requested  charge  that.  If  the 
wreck  was  caused  by  anything  other  than  the 
negligence  of  the  earner,  tne  fact  that  there  was 
a  wrick  resulting  in  Injury  to  the  passenger  was 
not  sufficient  to  justify  a  recovery  was  properly 
refused,  because  misleading  the  jury  to  believe 
that  they  were  not  authorized  to  infer  negli- 
gence oiT  the  carrier  from  proof  of  the  derail- 
ment of  the  train. 

(Ed.  Note.— For  other  cases,  aee  Carriers,  Dee. 
Dig.  I  821.*] 

(L  TBIAI,  (I  240*)  —  IMSTBUCTIONS  —  ABOU- 
ICENTATIVB  INSTBDCTIONS. 

In  an  action  for  injuries  to  a  passenger  by 
the  derailment  of  the  train,  a  requested  cliarge 
Qiat  there  was  no  evidence  that  there  was  any^ 
thing  the  matter  with  the  engine  that  caused 
the  wreck,  and  that  the  jury  could  not  find  that 
any  defect  In  the  engine  caused  the  wreck :  that 
it  they  fdond  for  the  passen^r,  It  most  be  on 
account  oif  something  other  than  the  condition  of 
the  engine— was  properly  refused  because  argu- 
mentative. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S  001 ;  Dec.  Dig.  i  240.*] 
6.  Tbiai.  (j  l&4*>—lNSTBUcnoNB— Weight  of 

Etidenci. 

ne  instmctlon  was  properly  refused  be- 
cause it  was  on  the  weight  of  the  evidence. 

[Ed.  Note.— BVir  other  cases,  see  Trial,  Dea 
Dig.  I  194.*] 

VnUson,  C.  J.,  dissentltv  I>>  P^rt. 

Appeal  from  District  Court,  Harrison 
County;  W.  C.  Buford,  Judge. 

Action  by  WllUe  Mosley  against  the  Texas 
&  Pacific  Railway  Company.  From  a  Judg- 
ment for  plalntitr,  defendant  appeals.  Af- 
firmed pursuant  to  the  opinion  of  the  Su- 
preme Court  (124  S.  W.  90),  on  certified 
questions. 

F.  H.  Prendergast  and  W.  L.  Hall,  for  ap- 
p^ant  S.  P.  Jones,  for  appellees. 

WILL80N,  O.  Jv  On  account  of  Injuries 
anffered  by  him  while  a  passenger  on  one 
of  appellant's  tralni^  as  the  result  of  a 
derailment  the  car  In  which  he  was  rid- 
ing. In  an  action  for  damages  prosecuted  "by 
him,  appellee  recorered  a  Judgment  against 
appellant.  Appellant's  motion  to  quash  the 
depositions  of  the  witnesses  Ferguson,  Fears, 
and  Dr.  Hradrlcks  ta  reptj  to  wrlttoi  Inters 
rogatories  propounded  to  them  was  orermled 
by  the  court,  and  when  offered  by  appellee 
said  depositions  were  admitted  as  erldmce 
In  his  btiialf.  The  actlmi  of  the  court  In 
this  reqwct  fs  assigned  as  error.  It  appears 
from  the  motion  to  quash  snd  the  hill  of  ex- 
ceptions approved  by  the  court  that  the  dep- 
ositions had  been  returned  by  mall,  and  that 


neltbv  the  postmaster  nor  Us  d^uty  at 
the  (rfOce  where  they  were  deposited  In  tha 
mall  had  Indorsed  thereon  that  he  recelTed 
them  from  the  hands  of  the  oflBcer  beftnv 
whom  fbtv  were  takm,  as  required  ar> 
tide  2286,  Sayles^  Ann.  Ctr.  8t  1897.  It  fui^ 
ther  aniears  trata  the  bill  (tf  excejitlons  that 
the  motion  to  quash  was  orerroled  iiy  the 
court  because  he  was  of  the  <q>lnlon  that 
said  article  2280,  In  so  far  as  It  required 
sudi  an  Indorsement  by  the  postmaster  or 
his  deputy,  had  been  repealed  hy  Act  April 
12,  1907  (Gen.  Laws,  p.  166,  c.  81).  The 
act  referred  to  amended  artldes  2282  snd 
2284  of  the  Berised  Statutes,  as  same  had 
been  amended  1^  Act  April  12,  190C  (Gent 
lAwa,  p.  105,  c  76),  and  added  artides  2291a- 
2291ff.  The  amendments  of  article  2282, 
made  hy  Acts  1906  and  190T  referred  to, 
are  of  no  Importance,  and  In  determining  the 
questUm  presented  by  the  assignment  com- 
plaining of  the  action  of  the  court  in  orer- 
ruling  the  motion  to  quash  the  deposition, 
article  2284,  as  amoided  by  the  art  of  1905, 
after  directing  the  manner,  etc.  In  whldi 
Che  answer  of  the  witness  to  wrlttm  Interro^ 
atorles  should  be  teHaai,  further  proTlded 
Hiat  whoi  the  deposition  of  the  witness 
had  been  taken  as  it  directed*  it  should  be 
"forwarded  forthwith  in  one  ot  the  ways 
named  In  article  2286.**  One  of  tha  ways 
named  In  artide  2286  was  by  mail,  and  It 
declaied  that  If  depositions  were  returned 
that  way,  the  postmaster  or  bis  deputy  mail- 
ing the  same  shotdd  Indorse  fhoKm  "that 
he  recelTed  than  from  hands  of  the  oOioer 
fxfme  whom  they  were  taken."  Arttde 
2284.  SB  furthor  smoided  by  said  Act  1007. 
after  dlieotlng  tiie  manner,  ete.,  in  whldi  the 
answws  of  the  witness  should  be  taken  to 
vrrlttMi  Intemigatorles,  required  the  offlca 
UUug  than  to  "certl^  on  envelope  indos- 
Ing  d^Kwltlons  that  he  fax  person  deposits 
the  same  In  the  mail  tot  transmission,  stet- 
Ing  the  date  whm  and  the  post  ofSce  In 
which  the  same  are  deposited  for  tronnnls- 
slon."  Articles  2291a  to  2291e,  added  by  the 
fact  of  1907,  relate  to  tlie  manner,  ate,  of 
taking  the  testimony  of  a  witness  hy  oral 
exambMtlDn.  Article  2291f  has  reference  to 
the  manner  of  returning  and  opening  depo- 
sitions BO  token,  and,  so  flir  as  Important, 
is  as  follows:  "Sudi  d<qi08itlons  Shall  be 
certified  and  returned  by  the  officer  taking 
same  and  opraied  as  is  inovlded  fm  deposi- 
tions In  article  2284  of  the  Revised  CIvU 
Statutes  of  Texas,  189(^  as  amended  this 
act,  and  sa  Is  proTlded  by  artides  2286  and 
2287  of  said  Bevlaed  Civil  Statutes,  except 
that  there  shall  be  no  requirement  that  if 
Bfflit  by  mail  the  postmaster  or  his  deputy 
mailing  the  same  shall  make  any  Indorse- 
meat  thweon."  Aitlde  2291g  directe  that 
the  act  "shall  be  deemed  and  construed  to 
be  cumulative  of  all  laws  providing  for  the 
taking  of  d^iOBltions  by  written  interroga- 
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torlefl  and  answers."  Appellant  contends 
that  the  effect  of  the  provisions  referred  to 
of  the  act  of  1907  was  to  repeal  only  as 
to  depoBlttons  taken  co-ally  the  portion  of  ar- 
ticle 2286  requiring  the  postmaster  or  his 
deputy,  when  the  depositions  w^e  retorned 
by  mall,  to  Indorse  thereon  the  fact  that  he 
bad  received  them  from  the  hands  of  the 
officer  before  whom  they  were  taken,  and 
that  as  to  depositions  taken  In  answer  to 
written  Interrogatories  said  portion  of  the 
article  remained  In  force.  Appellee  contend- 
ed and  the  trial  court  held  that,  as  amend- 
ed by  the  act  of  1907,  article  2284  provides  a 
method  complete  in  Itself,  not  only  for  tak- 
ing depositions  In  answer  to  written  Inter- 
rogatories, but  also  for  returning  tbem  when 
taken,  and  that  ttierefore  its  effect  was  to 
repeal  article  2286.  We  do  not  think  ap- 
pellee's contention  should  be  sustained.  Re- 
peals by  implication  are  not  favored  by  the 
law.  In  tfae  absence  of  air  Irreconcilable  re- 
pugnancy between  the  new  and  the  old  acts 
the  new  should  not  be  held  to  operate  as 
a  t«peal  of  the  old  act.  1  Suth.  on  Stat 
Construction,  SS  258,  260,  267;  Ey.  Oo.  v. 
Stoker  (Snp.)  113  S.  W.  8.  In  the  respect 
referred  to  we  think  there  is  not  such  a  re- 
pnj?nancy  between  article  2286  and  article 
2284  as  amended  by  the  act  of  1907.  The  re- 
quirement of  said  article  as  bo  amended  that 
the  officer  shall  certify,  on  the  envelope  in- 
closing depositions  taken  In  answer  to  writ- 
ten interrogatories,  "that  be  in  person  de- 
posits the  same  in  the  mall  for  transmission, 
stating  the  date  when  and  the  post  office  in 
which  the  same  are  deposited  for  transmis- 
sion," la  not  inconsistent  with  the  require- 
ment in  article  2286  that,  when  such  deposi- 
tions are  so  deposited  by  him  the  postmaster 
or  his  deputy  "shall  indorse  thereon  that  be 
received  them  from  the  hands  of  the  officer 
before  whom  they  were  taken."  Whether 
said  article  2284  as  so  amended  should  Ik 
construed  as  repealing  article  2286  in  so  far 
as  It  authorizes  the  return  of  such  deposi- 
tion in  any  other  way  than  by  mall  Is  anoth- 
er question,  and  one  we  are  not  called  upon 
now  to  determine.  In  so  far  as  they  relate 
to  the  particular  question  before  us  it  is  clear, 
we  think,  that  the  two  articles  are  not  repug- 
nant to  each  other.  That  they  may  be  re- 
pugnant to  each  other  in  other  particulars 
Ifl  no  reason  why  the  older  article  should  be 
held  to  be  repealed  In  the  particular  now  in 
question.  1  Suth.  on  Stat.  Construction,  I 
267,  and  authorities  there  cited. 

Another  reason  urged  by  appellant  in  his 
motion  why  the  depositions  of  Dr.  Hendricks 
should  be  quashed  was  the  failure  of  the  of- 
ficer who  to(A  the  answers  of  the  witness 
to  designate  the  office  he  held  authorizing 
him  to  take  the  depositions.  The  certificate 
was:  "I,  John  P.  Slaton,  the  officer  before 
whMn  the  inclosed  d^sltlona  were  taken," 
etc.  The  certificate  was  signed  simply  "John 
P.  Slaton."  The  statute  did  not  in  terms 
re^aira  the  ctOeet  to  lo  designate  the  office 


he  held,  and  we  think  the  court  properly  re- 
fused to  quash  the  depositions  meroly  be- 
cause he  failed  in  his  certificate  to  name  the 
office  he  held.  Ins.  Go.  t.  Hird,  4  Tex.  Civ. 
App.  82,  2S  8.  W.  m;  Park  T.  Bancroft,  12 
Ala.  468. 

The  court  Instructed  tbe  Jury  that  appellee 
Was  not  entitled  to  recover  damages  on  ac^ 
count  of  mental  or  physical  pain,  or  a  di- 
minished capacity  to  earn  money,  suffered  by 
him  as  the  result  of  a  failure  on  his  part  to 
use  ordinary  care  in  treating  and  caring  for 
hlfl  foot  after  It  was  injured,  or  suffered  by 
him  as  the  result  of  .an  act  or  acts  done  by 
him  "in  relation  to  his  Injured  foot  that  an 
ordinarily  prudent  person  would  not  have 
done  under  the  same  circumstances."  And 
the  court  refused  to  Instruct  the  jury,  as  re- 
quested by  appellant;  "That  If  the  plaintiff 
failed  to  give  his  foot  proper  treatment  after 
the  injury,  and  that  his  failure  a^avated 
the  Injury,  then  the  plaintiff  cannot  recover 
for  such  aggravated  Injury,  and  this  wheth- 
er the  plaintiff  was  negligent  in  tbe  treat- 
ment of  bis  foot  or  not"  Appellant  assigns 
as  error  tfae  action  of  the  court  in  so  Instruct- 
ing, and  in  so  refusing  to  instruct  the  jury, 
and  In  support  of  its  assignment  insists  that 
if  appellee  "treated  his  foot  Improperly,  and 
this  caused  him  palti  or  loss  of  earning  ca- 
pacity, then  the  defendant  is  not  responsible 
for  this  Increased  pain,  no  matter  whether 
the  Improper  treatment  was  the  result  of 
negligence  or  not"  We  think  the  assign- 
ment should  be  overruled.  The  law  Is  that  if 
appellee  used  ordinary  care,  yet  nevertheless 
improperly  treated  his  foot  bis  right  to  re- 
cover damages  which  would  not  have  been 
suffered  by  him  but  for  such  improper  treat- 
ment would  not  thereby  be  defeated.  City  of 
Dallas  V.  Meyers,  55  S.  W.  742;  Ry.  Co.  v. 
Neal,  83  S.  W.  693;  Ry.  Co.  v.  Hagan,  42 
Tex.  Civ.  App.  133,  93  S.  W.  1014;  Ry.  Co.  v. 
Johnson,  94  S.  W.  163;  Ry.  Co.  v.  O'Brien, 
46  S.  W.  389;  By.  Co.  v.  Coon,  69  Tex.  730, 
7  S.  W.  492;  4  Elliott  on  Railroads,  f  180G; 
6  Tbomi»on  on  Neg.  H  7209,  7210.  Under 
such  clrcumstaneea  such  enhanced  Injuries 
are  generally  r^arded  as  direct  results  of 
the  original  Injury.  Ey.  Oo.  v.  Doyle,  25  S. 
W.  461;  Ry.  Co.  V.  Saxby,  213  lU.  274,  72  N. 
E.  765,  68  L.  B.  A.  164,  104  Am.  St  Bep.  218; 
4  Elliott  on  Ballroads,  S  1806,  and  notes. 

By  Its  fifth  assignment  of  error  appellant 
complains  of  the  refusal  of  the  court  to  In- 
struct the  jury,  as  it  requested,  that  "if  the 
wreck  was  caused  by  anything  other  than  the 
negligence  of  tbe  defendant,  then  the  fact 
that  there  was  a  wreck,  and  the  plaintiff  was 
injured  thereby,  would  not  be  sufficient"  to 
justify  them  in  finding  for  tbe  appellant. 
Because  the  carrier  as  a  rule  Is  In  a  position 
more  easily  to  explain  and  account  for  a  de- 
railment of  one  of  Its  trains  than  the  pas- 
senger la,  It  Is  generally  held  that  proof  by 
the  passenger  of  the  derailment  of  the  car, 
and  of  an  Injury  as  a  consequence  suffered 
by  him,  ralsee  a.  j^esumpUon  that  tbe  carriw 
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was  nesllgnt.  4  Elliott  on  BailrDads,  f 
1634.  The  doctrine  bu  been  declared  by  the 
Supreme  Cktnrt  of  tbls  state  to  be  "reaeona- 
ble  and  Hnmd.**  By.  Go.  r.  Laurlcella.  87 
Tex.  277.  28  8.  W.  277,  47  Am.  St  Bep.  108. 
The  presnmptlon  la  one  of  fact,  and  Is  not 
condnslTe^  It  may  be  overcome  by  proof 
that  the  derailment  was  the  resalt  of  an  un- 
avoidable accident,  or  an  "occnrrence  which 
could  not  have  bem  prorlded  against  by  the 
bli^est  iffBcticable  d^ree  of  foresight"  4 
ESUott  on  Kail  roads,  |  1684.  In  hla  main 
charge  tbe  court  Instructed  the  jury:  "If 
the  defoidant  in  operating  tbe  tailn  on 
which  plaintiff  was  riding  as  a  passenger  did 
exercise  that  degree  of  care  that  an  ordi- 
narily iHrodent  person  would  exerdse  nndw 
the  same  clrcnmstances  to  provide  a  rea- 
sonably safe  track  and  to  furnish  reasonably 
safe  eqnlpment,  and  to  run  its  train  at  a 
reascmably  aajfe  rate  of  wpeeA,  taking  Into 
consideration  the  nature  of  its  business,  then 
yon  will  find  for  tlie  defendant  although  you 
may  believe  that  the  {dalntUT  was  Injured 
on  account  of  Ibe  derailment  of  said  train." 
From  tbe  testimony  of  tbe  oigineer  and  con- 
ductor in  charge  of  the  train  at  the  time  the 
wreck  occurred,  the  Jury  might  have  believed 
the  wreck  to  have  been  tbe  result  of  an  un- 
avoidable accident  Tbe  Instruction  given 
to  them,  Just  quoted  above,  did  not  indicate 
their  duty  in  sucb  an  event  nor  were  they 
advised  as  to  Uielr  duty  in  sucb  an  event  by 
other  portions  of  tbe  ooort's  charge.  Had  a 
proper  charge  supplying  the  omission  bera 
requested,  it  should  have  been  given.  A  ma- 
jority of  the  court  are  of  the  opinion  that  tbe 
charge  requested  properly  was  refused  be- 
cause tax  the  weight  of  the  evidence  and  cal- 
culated to  mislead  tbe  Jury,  in  that  they 
might  have  construed  It  to  mean  that  they 
were  not  authorized  to  infor  negligence  on 
the  part  of  appellant  from  proof  showing 
merely  that  the  train  was  derailed.  The 
writer  Is  of  the  opinion  that  the  charge  re- 
fused Justly  Is  not  subject  to  the  criticism 
suggeeted,  and  tiiat  the  trial  court  erred  in 
refusing  to  give  it  to  tbe  Jury. 

Appellant  asked  the  court  to  instruct  the 
Jury  as  follows:  **In  this  case  there  la  no 
evidence  that  there  was  anything  the  matter 
with  the  raglne  that  caused  the  wreck. 
Therefore  you  cannot  find  that  any  defect  In 
the  engine  caused  the  wreck;  and.  If  you 
find  for  the  plalntlflF,  it  must  be  on  account  of 
something  other  than  tbe  condition  of  the  en- 
gine." We  think  tbe  instruction  properly 
was  refused  because  ai^umentatlve  and  on 
the  weight  of  the  evidence. 

The  Judgment  Is  reversed,  and  the  cause  re- 
manded for  a  new  trial. 

On  Motion  for  a  Betaearing. 

Answering  a  question  certified  to  It  by  this 
court,  the  Supreme  Oonrt  held  that  by  the 
provisions  of  the  act  of  1907,  In  returning 


depositions  "the  certificate  of  the  officer  tak- 
ing a  deposition  that  he  In  person  depoedts 
the  same  In  the  mail  for  transmlsaion*  Is 
subBtltnted  for  that  vrtilch  vas  befiore  reanir- 
ed,  viz.,  the  certificate  of  Qie  postmaster  or 
his  deputy  'that  he  received  them  from  tbe 
hands  of  the  officw  before  whom  tbey  were 
taken.**'  T.  ft  P.  By.  Go.  v.  Hosley,  124  S. 
W.  9(X  As  the  Judgment  of  the  lower  conrt 
was  reversed  on  the  ground  alone  tbat  he  bad 
refused  to  quash,  and  admitted  as  evidence 
on  behalf  of  appellee,  depositions  whlcb  bad 
not  been  returned  as  required  by  tbe  law  in 
force  priOT  to  the  time  the  act  of  1907  took 
effect,  tbe  motion  for  a  rehearing  is  granted, 
the  Judgmrat  of  this  court  reversing  tbe 
Judgment  of  tbe  lower  conrt  and  remanding 
the  cause  for  a  new  trial  is  set  aside,  and 
the  Judgment  of  said  lower  conrt  la  affirmed. 


WESTERN  UNION  TELEORAra  CO.  ▼. 
DOUGLASS. 
(Conrt  ftf  cavil  Appeals  of  Texas.  Dec  18, 1909, 
Bebwring  Denied  Jan.  22,  1910.) 

1.  Texeqrapbb  and  Telkphohes  (i  ffi*)— De- 

IN  DeLIVXKT  of  MBSSAOES— PlKADlNQ 

AND  PBOOF. 

In  an  actloo  against  a  telegraph  company 
for  delay  in  the  delivery  of  a  message,  whereby 
a  son  was  prevented  from  reaching  the  bedside  ot 
bis  dying  mother  and  attending  ber  funeral,  e'^i- 
dence  that  the  son  was  the  oldest  child,  that  the 
relationship  and  feeling  between  himself  and  bis 
mother  were  of  the  hest,  and  that  there  bad 
never  been  any  trouble  between  fhim,  was  ad- 
missible without  an  all^tlon  to  that  effect  io 
the  petition. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  5  €0;  Dec  Dig.  f 
65.*] 

2.  APPBAI.  and  EKBOB  (§  1040*)— HAUfXXSS 

Ebbob— GaaoNEOUS  Ruungs  on  PLEAniNcs. 
The  error,  if  any,  in  overruling  an  excep- 
tion to  allegations  of  a  petition  was  harmless, 
wbere  the  facts  alleged  could  be  proved  witb,' 
out  the  allegation. 

[Ed.  Note.— For  other  cases,  see  Appeal  aud 
Error,  Cent  Dig.  ||  4098^  4090;  Dea  Dig.  { 
1040.*] 

3.  Depositions  (S  83*)— Dkiects  and  Objec- 
tions—Suppbessi  on.  . 

Where  there  was  no  appearance  from  the 
answers  of  a  witness  testifying  by  depodtUm 
that  he  was  trying  to  evade  answering  the  qoes- 
tioQB,  the  remedy  of  the  par^  believing  that 
the  answers  were  not  full  enoagii  was  to  procure 
a  postponement  of  the  case,  to  mable  aim  to 
procure  a  further  deposition,  and  the  refusal  to 
suppress  the  deposition  was  proper. 

[Ed.  Note.— For  other  cases,  see  De positional 
Cent  Dig.  8  221 ;  Dec.  Dig.  |  83.*] 

4.  Telegraphs  and  Telephones  (5  54*) — 
Contracts— Limitation  op  Liability— va- 
lidity. 

Under  Rev.  St  189S,  art.  3379,  providb« 
that  a  stipulation  In  a  contract  fixing  a  less  peri- 
od than  90  days  for  notice  of  a  claim  for  dam- 
ages as  a  condition  precedent  to  the  right  to 
sue  on  the  claim  is  void,  a  stipulation  in  a  con- 
tract for  the  transmission  of  a  message  that  the 
telegtapta  company  will  not  be  liable  for  dam- 
a?e»  where  the  claim  therefor  is  not  presented 
within  60  days  after  the  filing  of  the  mMsafce 
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for  tnnsmlnlon  Is  void,  and  a  sworn  answer 
setting  DP  the  stipulation  Is  of  do  effect. 

tEd.  Note.— For  other  casee,  see  Tel^rapbi 
and  Tele^ones.  Cent  Dig.  S  42;  Dec.  Dig.  S 
54.*] 

5.  Telbqufhs  atsd  Telephokes  (S  27*)  — 
COHTSACTB— VAI.1DITT  — What  I/AW  Gov- 

EBN8. 

Under  the  role  that  remedies,  as  distin- 
guished from  lights,  are  determined  by  the  law 
of  the  forum,  the  validity  of  a  Btipulatlon  In  a 
contract,  made  in  a  sister  state  for  the  trans- 

SissiOD  of  a  messi^  that  notice  of  a  claim  for 
images  mnst  be  presented  within  60  days  after 
the  rnioR  of  the  message  for  transmission  Is  de- 
termined by  the  law  of  the  forum ;  a  statute  of 
limitation  being  «  part  of  the  remedy. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Dec.  Dig.  {  27.*] 

6.  EVIDEKCE  (I  317*)- HBAB8AT  EVIDENCE. 

The  testimony  of  a  witness,  in  an  action 
against  a  telegraph  company  for  delay  In  deliv- 
ering a  message,  that  the  messenger  carried  the 
message  to  town,  and  returned  and  reported 
that,  after  making  ioQuiry,  he  failed  to  locate 
the  sendee;  that  the  witness  did  not  know  of 
vhom  the  messenger  made  inquiry  except  per- 
sons named ;  that  the  names  of  others  were  list- 
ed on  the  back  of  the  message— was  Inadmissible 
as  hearsay. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  |S  1174^-1192;  Dec  Dig.  8  317.*] 

7.  Telegraphs  and  Telephones  (S  3S*)— De- 
UT  xif  Delitebt  of  Mbssaqes— iNsum- 

CIXIfT  ADDSBBS. 

Where,  In  an  action  for  delay  In  delivering 
a  message,  the  evidence  showed  that  the  mes- 
senger who  sought  to  deliver  the  message  In  the 
town  was  told  that  he  could  communicate  by 
telephone  with  the  sendee  at  the  residence  of  a 
third  person,  that  he  failed  to  do  so,  and  that 
the  company  failed  to  comply  with  its  rules  as 
to  mailing  a  card  to  the  sendee  or  sending  a  re- 
turn message  for  a  more  definite  address,  that 
the  sender  did  not  address  the  message  to  the 
care  of  the  third  person,  or  advise  the  company 
that  the  sendee  was  living  with  the  third  per- 
son, would  not  defeat  recovery. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telex^ones,  Cent  Dig.  S  33 ;  Dec.  Dig.  i 
88.*1 

8.  Telmbaphs  aitd  Telephones  (i  73*)— De- 
lay TN  Delivbbiivo  Mbssaoes— Kegliqence 
— QpEsnoH  fob  Jubt. 

Where,  in  an  action  against  a  telegraph 
company  for  delay  in  delivering  a  message, 
plnintiff  pleaded  negligence  of  the  company  in 
failing  to  comply  with  its  rules  in  failing  to 
mail  a  card  to  the  sradee,  or  seek  Information 
for  a  better  address  from  the  sending  office,  and 
the  evidence  showed  negligence  in  these  respects, 
and  showed  that  had  a  card  been  mailed  address- 
ed to  the  sendee,  it  would  have  reached  him  in 
time,  and  that  the  same  would  have  happened 
had  ttie  sending  office  been  asked  for  a  better 
address,  the  issue  of  negligence  was  for  the  jury. 

tEd.  Note. — For  other  cases,  see  TelCCTaphs 
and  Telephones,  Cent  Dig.  %  76;  Dec.  Dig.  8 
73.  "3 

9.  Appeal  ahd  Ebsob  (|  1062*)  —  Habmlebs 

EBB0»— WXTHDBAWAL  OF  ISSUES  FBOM  JUKT. 

Where,  In  an  action  against  a  telegraph 
company  for  delay  in  delivering  two  messages, 
sent  at  different  times,  announcing  the  fatal  ill- 
ness of  the  sendee's  mother  and  her  death,  pre- 
venting the  sendee  from  reaching  the  bedside  of 
his  mother,  or  attending  her  faneral,  the  sendee 
relied  on  the  failure  of  the  company  to  observe 
Its  roles  to  mail  a  card  to  the  sendee,  and  to 
seek  further  Information  as  to  his  address  by 
communlCBti<ni  with  the  sending  office,  and  the 


evidence  concInsiTely  showed  that  the  second 
message  waa  sent  too  late  for  the  sendee  to 
have  gone  to  his  mother's  sick  bed  before  her 
death,  or  in  time  for  her  funeral,  so  that  under 
the  court's  charge  no  damages  could  be  awarded 
for  delay  in  delivering  the  second  message,  the 
refusal  to  withdraw  all  the  issnes  Invoivuig  the 
second  message  was  not  prejudicial  to  the  com- 
pany. 

[E!d.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4214;  Dec  Dig.  fi  1062.*] 

Appeal  from  District  Court,  Johnson  Conn- 
ty ;  O.  L.  Locket,  Judge. 

Action  by  T.  C.  Douglass  against  the  West- 
em  Union  Telegraph  Company.  From  ft 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

N.  H.  Fearons  and  Ramsey  &  Odell,  tor  ap- 
pellant Odell  ft  Jobnaon,  T.  Bf.  Wade,  and 
B.  B.  PhUllps,  for  appdlee; 

RAINET,  a  J.  We  adopt  the  statement 
of  ai^llant  as  follows: 

App^lee  brongbt  thla  suit  against  appel- 
lant for  damages  resulting  from  alleged  neg^ 
Ilgence  In  the  transmission  and  delivery  of 
the  following  mesnges,  alleged  to  hare  been 
filed  at  RnaseUTllle,  Ala.,  for  delivery  to  blm 
at  OrandTlew,  Tex.,  to  wit:  <1)  "Rnssell- 
Tille,  Ala.,  Not.  8d;  1906,  to  T.  a  Douglass, 
Orandview,  Tezas^Mra.  Douglass  dang«- 
ously  ill,  apoplexy.  Will  wire  you  again.  B. 
Hoi^lns."  09  "RussellTllle,  Ala.,  December 
6,  1005,  to  T.  C.  Dou^ss,  Grandrlew,  Texas. 
—Mrs.  Douglass  died  six  thir^  this  emilng. 
We  reacb  Greensboro,  Thursday  morning  witb 
r«naln&  R.  Hopkins."  AHMltoe  alleged  that 
botb  messages  were  delayed  botta  In  trans- 
misaion  and  in  delivery ;  that  at  the  time  be 
was  residing  in  the  coontry  near  the  town 
of  OrandTlew,  Tex.,  and  that  be  could  bare- 
been  reached  the  exercise  of  ordinary 
care.  He  also  all^ted  that  be  bad  Uie  use  of 
a  tel^bone,  which  was  in  the  residence  of 
one  W.  T.  Singly.  Ai^lee  also  alleged  tlut 
the  appellant  had  in  force  a  rule  and  cus- 
tom that  when  the  addressee  could  not  be- 
found  the  enrdse  of  wdluaty  care,  a 
postal  card  notice  sbould  be  mailed  through 
the  United  States  post  office^  notifying  the- 
addressee  of  tbe  message,  and  also  that  it 
was  the  custom  of  aiq;>dlant  to  send  back  to* 
the  sending  office  a  "serTlce  message"  noti- 
fying the  smder  of  the  nondelivery  of  tbe- 
message,  and  asking  for  a  better  address. 
Negligence  was  alibied  on  the  failure  of  ap- 
pellant to  mail  the  postal  card  notice,  and 
also  oa  the  fiillure  <it  appellant  to  send  the- 
"serrlce  message"  to  the  sender,  asking  for 
a  better  address.  Plaintiff  alleged  that  nei- 
ther of  the  messages  were  delivered  to  blm 
unUl  about  9  o'clock  a.  m.  on  December  6, 
1905,  and  that  at  the  time  of  the  delivery  of 
said  messages  his  mother  had  died,  and  that 
he  could  not  procure  a  poatponement  of  the- 
f  uneral  of  his  mother,  and  was  thus  deprived 
of  being  present  at  his  mother's  bedside  be- 
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fi>r«  ber  death,  and  at  her  faneral,  by  rea- 
son of  which  he  suffered  mental  pain  and  an- 
gnlsb,  to  his  damage  In  the  sum  of  $1,000. 
The  appellant  answered  by  general  demnrrer, 
special  exceptioca,  general  denial,  and  the 
following  special  pleas  and  answers:  (1) 
That  the  message  and  contract  was  in  writ- 
ing, and  that  It  was  stipulated  that  the  mes- 
sage In  qaestlon  would  only  be  delivered  free 
within  Its  dellTeiy  limits  at  Grandvlew,  which 
was  within  a  radius  of  one-half  mile  from 
its  office  at  said  place,  and  that  It  bad  In 
force  at  that  time  at  Orandrlew  a  reasonable 
rule  and  relation  that  messages  addressed 
to  persons  at  Orandrlew  would  be  delivered 
only  within  Its  said  delivery  limits,  and  that 
at  the  time  in  question  the  appellee  was  re- 
siding five  to  seven  miles  In  the  coun- 
try from  Grandview,  Tex.  09  That  it  was 
stipulated  In  the  contract  that  the  appellant 
would  not  be  liable  for  any  suit  fbr  damages 
unless  written  notice  of  mdi  claim  was  givai 
to  It  within  60  days  from  the  date  of  the 
message,  that  said  contract  was  entered  In- 
to In  the  state  of  Alabama,  and  that  raxAee 
the  laws  in  force  at  the  time  In  Alabama  this 
stlpnlation  was  binding  and  enforceable.  Ap- 
pellant pleaded  under  oaXb.  that  no  written 
notice  of  aiq»elletfs  claim  was  evee  glv^ 
<8)  Appellant  also  alleged  tbat,  at  the  time 
In  <qnartlon,  It  maintained  at  Orandview,  Tex., 
contain  **Dfflce  hours,"  being  from  8  o'dock 
a.  m.  to  7  o'clodc  p.  m.,  that  the  message 
dated  December  5th  was  not  filed  with  it 
until  after  the  close  of  its  office  bonra  on 
Decembn-  6th,  and  that  same  was  delivered 
promptly  after  Its  office  opmed  on  Beconber 
«tb.  (4)  Appellant  also  pleaded  that  the 
sender  the  mwsage  was  guilty  of  contribu- 
tory n^llgence  in  falling  to  advise  appellant 
in  the  first  Instance  that  the  plalntilF  and 
addressee  In  the  message  resided  In  tbe  conn- 
try,  and  In  not  guaranteeing  to  It  qwdal  de- 
livery charges  for  sudi  special  dtilvery.  Ap- 
pellant alleged  tbat  the  said  sender  of  the 
message,  the  agmt  of  appellee,  knew  at  the 
time  of  filing  the  message  Qiat  the  appellee 
resided  in  tSie  coontry,  eta,  and  his  fftllure 
to  so  notl^  appelant  and  pay  the  special 
delivery  charges  was  negligence  on  his  part, 
which  proximately  contributed  to  the  failure 
to  more  promptly  deliver  tiie  meuagea.  Ap- 
pellant also  alleged  that  the  said  sender  was 
guilty  of  contributory  negligence  in  falling  to 
send  the  first  message  in  care  of  W.  T.  Sing- 
ly, whom  app^ant  averred  was  wdl  known 
in  Orandview,  and  who  bad  a  telephone  at 
his  residence  In  the  country.  The  case  was 
tried  before  a  jury,  the  trial  resulting  In  a 
verdict  and  Judgment  In  favor  of  apitellee 
for  $S00. 

Conclusions  of  Fact 

That  the  telegrams  mentioned  in  the  fore- 
going statement  were  phoned  to  the  office  of 
appellant,  were  received  by  It,  and  were  for- 
warded  to  Orandview,  Tex.,  on  the  dates 
named.   On  the  6tb  of  December  the  ai^l- 


lant  delivered  to  an^llee  the  moeasgs  sat 
on  the  5tb  of  December,  but  the  messMe  sent 
November  SOOi  was  not  deUvered  to  appdlee 
nntU  aboot  Decembw  10tb  following,  me 
app^ee  lived  in  the  country,  about  five  miles 
from  Orandview,  oa  tiie  same  fiurm  with  W. 
T.  Singly,  whose  phone  he  had  ose  ot  ud 
whi(A  mis  connected  with  Gnmdvlew,  and  by 
tiie  use  of  which  the  app^ant  dtiUTwed.  oa 
December  eth.  the  message  of  December  5th. 
Appellant  had  In  fbrce  a  role  that  If  the 
addressee  could  not  be  found  by  the  exerdae 
of  ordinary  care,  a  postal  card  should  be 
mailed  to  the  addressee  and  It  was  ttie  cos- 
t«n  of  appellant  to  send  back  to  ttie  sending 
office  a  "service  message,"  notifying  the  send- 
er of  the  nondelivery  of  the  message,  and 
asking  for  a  better  address.  Neither  of  these 
methods  was  adopted  by  appelant  In  this  in- 
stancSi  Bad  It  done  so  as  to  tiie  message  at 
November  SOtb,  the  appellee  could,  and  would, 
have  reached  his  mother's  bedside  befwe  ter 
death.  Appellant  maintained  office  hours  at 
Orandview  from  8  o'clock  a.  m.  to  7  o'clock 
p.  m.,  and  Its  free-delivery  limits  were  wlthhi 
a  radius  of  (me-half  mile  from  Its  office  at 
Grandview.  There  was  no  negligence  in  the 
failure  to  deliver  the  message  of  December 
5tb,  but  the  appellant  was  n^ligent  In  fail- 
ing to  deliver  the  message  of  November  80th. 

Opinion. 

Appellant  complains  that  the  court  erred  in 
not  sustaining  a  special  exception  to  the  al- 
legation of  plaintiff's  petition,  as  follows: 
"Plaintiff  further  allies  that  he  was  tbe 
oldest  child  of  his  said  mother,  and  ttiat  be 
bore  towards  her  the  strongest  and  most 
binding  ties  of  love  and  affection,  and  tbat 
she  bore  towards  blm  an  intense  and  anient 
love,  and  by  reason  of  hla  being  her  oldest 
son  she  had  in  him  the  greatest  confidence, 
and  looked  to  him  for  comfort  and  consola- 
tion in  distress  and  hours  of  need."  The  evi- 
dence admitted  under  this  allegation  was: 
"I  am  the  oldest  child  of  my  parents."  "The 
relationship  and  feeling  between  myself  and 
my  mother  was  of  the  best ;  there  had  never 
been  any  trouble  between  us."  l^la  evidence 
showed  no  more  special  relationship  or  af- 
fection than  the  law  presumes  to  exist  be- 
tween mother  and  son,  and  In  sucb  a  case  as 
ttils  it  was  admissible  in  the  absence  of  such 
allegation ;  therefore,  if  the  overruling  of  the 
exception  can  be  considered  error,  no  harm 
resulted  to  appellant  Tel.  Co.  r.  I^fAoa,  83 
Tex.  864,  18  S,  W.  701. 

Error  is  assigned  to  the  action  of  the  court 
in  not  supiwesslng  ttie  de|)osItl<Hia  of  R.  Hop- 
kins. The  motion  to  suppress  was  based  on 
the  ground  that  the  witness  failed  to  answer 
material  portions  of  the  Interrogatories,  and 
that  the  answers  made  were  evasive  and  in- 
complete. The  following  Interrogatories  and 
answers  show  to  what  the  objectiona  relate, 
viz.:  "(^  Is  it  not  a  fact  that  in  your  former 
deposition  yon  testified  In  answer  to  direct  In* 
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terrogatortes  as  follows:  'On  tbe  following 
morning  after  Mrs.  DoucJass  was  atrldtan 
with  apoE^exy  I  flied  a  telegram  at  the 
Western  Union  Tel^ntiA  OflBce  in  R-assell- 
▼Ule,  Ala.,  addressed  to  tbe  plaintiff.  This 
tel^n^am  was  dated  Noreinber  30,  1906,  copy 
<fC  whleh  Is  attached  hereto.'  Is  the  state- 
ment heretofore  made  and  sworn  to  by  yoa 
tme?  A.  Tea ;  that  Is  the  message  I  phoned 
to  opontor.  (7)  Said  interrogatory  asked  the 
witness  to  state  tf  he  did  not  attach  to  his 
former  answer  a  copy  of  tbe  message  in  ques- 
tion whidi  an)eared  to  be  on  defendant's 
regular  sending  blank,  form  No.  2,  which  con- 
tains tbe  several  printed  stipulatijcms  pleaded 
toy  appellant.  A.  Yea;  the  copy  contained  tbe 
same  words  as  message  I  jAoned  to  operator. 
^  If  yon  hare  stated  that  the  above  Is  a 
copy  or  the  message  as  attadied  by  your  for* 
mer  dq)OBltion,  then  please  state  whether  the 
statement  made  In  your  former  d^^osltlon,  to 
the  effect  that  said  txpy  was  a  true  copy  of 
said  telegram.  Is  correct  or  Is  not  correct  A, 
The  copy  of  telegram  attached  to  fiwm^r  dep> 
osltlon  contained  the  words  as  phoned  to  the 
operator.  (9)  It  1b  a  fact,  is  It  not,  that  the 
above  is  substantially  a  cwrect  copy  of  the 
message  that  you  filed  on  November  80, 1005, 
addressed  to  T.  O.  Douglass,  at  Grandvlew, 
Tex.,  is  it  not?  A.  Tes ;  substantially  a  eopy 
of  fbB  message  I  phoned.  CI(9  Is  It  not  a  fact 
that  in  your  former  depositions  takai  In  this 
case  yoD  were  a«ked  about  said  message,  and 
that  yon  testified  In  answer  to  the  sixth  di- 
rect question  as  f(dlows:  'I  sent  a  message 
stating  that  Hn.  Douglass  was  dangwously 
ill  wffli  apoplexy.  This  message  was  sent 
from  the  ttiegraph  oflSce  at  Bussellvllle,  Ala- 
tMuna'?  Is  It  not  a  fact  that  you  made  said 
answer  at  said  tlm^  and  is  it  not  a  ftict  that 
yon  swore  to  the  correctness  of  same,  uid  Is 
it  not  a  fact  that  It  Is  true?  A.  Tes;  the 
4q>erator  told  me  that  13ie  message  had  beea 
sent  from  his  c^ce.  (11)  Is  it  not  a  tact  that 
in  fbo  first  message  you  sent  to  T.  0.  Doog- 
lass;  on  Nov^b«  80,  1908,  yon  stated  In 
same  that  yon  would  wire  him  again,  and  Is 
it  not  a  fact  that  you  eqiected  to  wire  Mr. 
Don^^ass  again,  In  regard  to  his  mother's 
condition  before  requesting  him  to  cnne  to 
Rnssellvllle?  A.  I  wot  a  telegram  to  Mr. 
Douglass  to  advise  htm  ci  his  mother's  cm- 
dltlon.  I  made  no  request  for  him  to  come. 
Sapposed  he  would  come  at  once  if  possible. 
Had  he  advised  me  on  receipt  of  the  message 
of  November  80th  that  it  was  impossible  for 
him  to  come,  I  would  have  kept  him  posted 
as  to  his  mother's,  condition.  (12)  Is  It  not  a 
fact  that  you  were  In  the  habit  about  this 
time  of  sending  a  good  many  telegrams,  both 
for  yourseir  and  f<nr  others,  especially  the 
petHrie  for  whom  yon  worked,  and  is  It  not 
a  taxt  that  yoa  were  well  acquainted  with 
the  way  In  which  the  telegraiA  company  car* 
ried  on  its  business,  and  is  it  not  a  fact  that 
yon  knew  that  the  defendant  used  message 
blanks  for  all  its  telegrams  such  as  have  been 
heretofore  Inquired  about?  A.  Yes,  the  com- 


pany I  work  for  constructed  a  telephone  line 
connecting  with  the  t^^aph  office,  and  me» 
BHgBB  were  lundled  ovw  phone  according  to 
arrangement  made  wKh  ttiem."  Bach  of  tbe 
intoTogatorles  were  answered  In  the  affirma- 
tive, with  the  further  statement  that  the  mes- 
sage was  phoned  in  to  appellant's  sending  of- 
fice whldi  shows  that  tiie  witness  did  not 
wldi  to  be  understood  as  having  written  the 
message  m  one  of  appelant* s  blank  forms 
with  printed  condltltms.  O^iere  Is  no  appear- 
ance from  the  waawetE  that  the  witoess  was 
trying  to  evade  answering  the  questions ;  and, 
if  they  were  not  full  enough  for  appellant's 
purpose  a  postpcmnumt  of  the  case  should 
have  been  sou^t  that  further  d^wsltlons 
could  have  been  procqred.  We  are  ct  the 
opinim  there  was  no  error  in  the  court  re- 
fusing to  suppress  said  depo^tions. 

The  appellant  Objected  to  the  admission  of 
iwoof  1^  plaintiff  that  the  message  was,  1^ 
the  sender,  phoned  into  the  office,  which  otH 
Jection  was  overruled.  The  ground  of  objec* 
tloa  was  that  appellant  had  sued  on  a  c<m- 
tract  for  the  transmission  and  delivery  of 
a  telegraphic  mdssag^  that  defendant  had 
pleaded  under  oath  tliat  the  contract  was  In 
writing,  and  In  the  absence  of  a  sworn  denial 
plaintiff  denying  such  plea,  parol  evidence 
shoidd  not  be  heard  in  support  of  a  verbal 
contract 

Defendant  in  Its  answer,  [deaded  various 
Btipulatiois  printed  upon  ite  blanks,  and  In 
the  dghth  paragraph  of  ite  answer  it  set  up 
that  if  said  contracfe  was  made  at  all.  It  was 
in  wvlting,  with  the  stipulation.  In  ^ect  that 
the  aiq>ellant  would  not  be  liable  for  damages 
or  statutory  penalUes  In  any  case  where  the 
claim  is  not  presented  in  writing  within  00 
days  after  said  message  was  filed  with  said 
company  for  transmlsslcai,  and,  further,  that 
su<di  Btlpulatl«ms  are  enfwceable  undw  the 
laws  <^  Alabama,  and  that  i^aintlfl  had  not 
within  60  days  given  notice  of  his  claim  tor 
damages,  etc.  The  only  affidavit  to  said  an- 
swer was  made  by  J.  a  Smith,  snperintend- 
rat  <tf  ttie  company,  and  after  stating  that  he 
was  the  agent  of  such  con^ny,  and  authoriz- 
ed to  make'  the  affidavit  he  furthra  stated 
"that  he  had.  r^d  paragraph  No.  8  of  the 
above  and  foregoing  answer,  and  that  the 
facta  tiiereln  stated  are  true  and  correct" 
and  made  no  othw  ntereaoo  to  said  answer. 
The  objectltm  to  said  evidoice  la  not  tenable. 
Rev.  St  180S.  art  887%  provides,  In  ^ect 
that  a  stIpQlati(m  in  any  contract  fixing  a 
less  period  than  90  days  for  notice  of  a  claim 
for  damages  ,as  a  cmdlthm  jtrecedent  to  the 
ri^t  to  sue  on  such  claim  is  void.  Under 
this  statute  the  stipulation  that  notice  of  a 
claim  for  damages  should  be  given  within 
60  days  was  void.  Rupees  v.  Tel.  Ca,  02 
Tex.  125,  46  S.  W.  7M,  71  Am.  St  Rep.  833. 
So  the  answer  setting  up  such  stipulation, 
though  sworn  to,  was  ot  no  ect  But  ap- 
pellant Insists  that  said  stipulation  was  en- 
forceable In  Alabama,  and  proof  to  that  ef- 
fect was  made  on  the  trial  of  this  case. 
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The  qneetlon  then  arises,  Will  said  Btlpala- 
tlon  be  enforced  In  thia  state,  when  by  the 
statute  of  this  state  It  Is  void?  We  are  of 
the  opinion  that  It  will  not  The  stipulation 
Is  one  of  limitation,  and  affects  the  remedy  as 
distinguishable  from  the  right  of  the  parties. 
In  Ross  V.  Ry.  Co..  34  Tex.  Civ.  App.  586,  79 
S.  W.  626,  in  an  opinion  by  Mr.  Justice  Book- 
hout,  this  court  said:  "It  is  a  well-settled 
-rule  that  the  remedies  as  distinguished  from 
the  rights  of  the  parties  are  determined  by 
the  law  of  the  forum,  and  that  the  statutes 
of  limitation  are  a  part  of  the  remedy,  and 
not  of  the  law  affecting  the  rights."  Gautler 
V.  Franklin,  1  Tex.  732;  Tel.  Co.  v.  Lovely, 
52  S.  W.  563.  This  being  a  remedy,  the  rale 
In  Alabama  has  no  cpntrolling  effect  as  to 
the  stipulation  In  question.  The  statutes  of 
this  state  applying  to  the  plea  In  question 
there  was  no  error  in  admitting  the  evidence 
complained  of. 

There  was  no  error  in  excluding  evidence 
shown  in  the  following  bill  of  exceptions: 
"Counsel  for  defendant  offered  In  evidence 
the  fifth  croBS-lnternHSatory  and  answer  of  H. 
A.  Briscoe,  which  said  question  and  answer 
are  as  fidlows:  *Q.  How  soon  after  the  first 
message  was  recelTod  did  yon  make  an  effort 
to  ddlver  It?  State  to  whom  you  went  and 
Inquired  for  the  plaintiff.  Olre  Uie  names  of 
each,  and  state  what  time  of  day  you  saw 
than,  and  what  was  said  to  them  with  r^er- 
ence  to  the  message  and  Ite  dellveiy,  and 
state  where  the  parUes  were — that  Is,  the 
particular  locality  within  the  town,  they  wwe 
— and  what  they  were  doing;  state  It  fnlly  so 
that  the  parties  to  whom  you  talked  may  re- 
fresh their  memory  and  remembo:  It.  A.  The 
messeiger  carried  fbe  first  message  to  town, 
and,  returning  reported  that  after  making 
diligent  inquiry  about  plaintiff,  he  failed  to 
locate  him.  I  do  not  know  of  whom  he  made 
Inquiry,  except  the  following  persons:  G.  J. 
Rootes,  R.  N.  Hill,  and  Alex  Head.  The 
names  of  the  other  parties  he  made  Inquiry  of 
were  listed  on  back  ct  the  message.  I  do 
not  remember  th^r  names.  I  do  not  know 
where  these  parties  were  when  the  messen- 
ger approached  them.'  Whereupon  counsel 
for  plaintiff  ohjected.  for  the  reason  that  the 
answer  was  hearsay,  which  objection  was  by 
the  court  Bnstolned,  to  which  action  and  rul- 
ing of  Uie  court  In  sustaining  said  objection, 
etc.,  defendant  exc^)ted,"  eto.  We  are  of  the 
opinion  that  tAe  testimony  excluded  was 
clearly  hearsay,  and  therefore  not  legitimate. 

Special  charge  No.  17,  requested  by  appel- 
lant, was  refused,  of  whl(^  c<»uplaint  is 
made.  Said  charge  was  to  the  effect  that  If 
Hopkins  did  not  address  his  message  to  the 
care  of  W.  T.  Singly,  or  advise  the  defendant 
that  Douglass  was  living  on  SIngly's  place  In 
the  country,  and  that  a  prudent  person  would 
have  done  so,  etc.,  to  find  for  defendant  The 
court  gave  a  chai^  on  this  Issue  as  follows: 
"Yon  are  farther  Instrncted  that  If  you  find 
from  the  evidence  that  R.  Hopkins,  who  de- 
livered the  message  to  defendant's  agents  or 


employes  at  Russellvllle,  Ala.,  gave  to  the 
said  employes  or  agents  an  Insoffldent  ad- 
dress for  T.  C.  Douglass,  and  that  in  doing  so 
the  said  Hopkins  was  guilty  of  negligence  a» 
hereinbefore  defined,  and  if  yon  further  be- 
lieve from  the  evidence  tliat  such  negligence 
on  his  part,  U  any,  was  the  proximate  cause 
of  such  message  not  being  promptly  delivered 
by  defendant's  employee  or  agents,  then  yon 
are  instructed  to  find  for  the  defendant**  The 
evidence  shows  that  when  the  messenger  hoy 
was  seeking  to  d^ver  the  message  In  the 
town  of  Grandvlew,  he  was  told  by  one  Roots 
that  he  (Rooto)  was  mailing  a  letter  to  R.  C 
Douglass  at  Covington,  and  Uiat  be  could  com- 
manicate  with  Douglass  over  telephone  at 
Mr.  SIngly's,  his  fathe^ln-law.  This  shows 
that  the  company  obtained  the  lnf-ormati<m 
embraced  In  the  special  charge  while  seeing 
to  dellvOT  the  telegraoi.  Therefore,  if  it  was 
error  to  refuse  said  diarge,  the  appelbmt  Is 
in  no  attitude  to  complain.  Besides,  the  com- 
pany failed  to  mall  a  postal  card  to  Douglass 
or  send  a  return  message  to  the  aendfng  of- 
fice that  Douglass  could  not  be  found,  and  tor 
a  more  definite  address,  all  of  which  was  re- 
quired by  the  rules  of  the  company.  Under 
these  drcnmstances  there  was  no  error  in  re- 
fnidng  the  special  charge. 

The  court  refused  special  diarges,  which  Is 
assigned  as  error.  Tb»  effect  of  said  charges 
Is  that  the  company's.  free^leUvery  limits  at 
Orandvlew  were  within  a  radios  of  one-half 
mile  from  Its  office  in  said  town,  and  tiiat  it 
was  not  the  duty  of  the  appellant  to  deliver 
messages  outside  of  ite  free-ddlvwy  limits, 
but  only  to  use  diligence  to  deliver  within  the 
town  of  Grandview,  and  to  find  for  defend- 
ant To- have  given  these  Charges  wonld,  in 
effect,  have  been  equivalent  to  a  peremptory 
instruction  to  find  for  defendant  Plaintiff 
pleaded  n^Ugence  on  the  part  of  appellant 
in  failing  to  comply  with  its  rales  In  falltDg 
to  mall  a  postal  card  to  Douglass,  or  seek  In- 
formation for  a  better  address  from  the  send- 
ing offlca  The  evidence  shows  n^Ugence  In 
failing  to  do  this.  It  further  shows  that  had 
a  postal  card  been  mailed  addressed  to  Doug- 
lass, it  would  have  reached  him  in  time,  and 
he  wonld  have  gone  to  his  mother's  side  bed 
before  her  death.  It  also  shows  Uiat  the 
same  would  have  happened  liad  tlie  sending 
office  been  asked  for  a  better  address.  We 
hold  that  the  issue  of  negligence  thus  raised 
was  a  question  for  the  Jury,  and  the  court 
did  not  err  In  refusing  the  diarges  asked. 

Complaint  is  made  of  the  court's  refusal  to 
give  a  special  charge  as  follows:  **You  are 
Instructed  that  the  e^denoe  shows  that  the 
message  dated  December  G,  1905,  being  the 
second  message  In  controversy,  s^t  by  it 
Hopkins  to  tiie  plaintiff,  was  transmitted  and 
ddlvered  the  d^endant  company  with  all 
due  and  reasonable  diligence,  and  that  the 
plaintiff  has  failed  to  show  that  said  defend- 
ant was  negligent  in  the  transmission  and 
delivery  of  said  second  message,  dated  De- 
cember %  1905,  and  all  Issues  involving  salA 
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second  message  are  hereby  ezpreesly  with- 
drawn from  your  consideration,  and  yon  are 
Instructed  tliat  plaintiff  cannot  recover  from 
defendant  by  reason  of  any  alleged  negllguice 
or  breach  of  duty  In  connection  with  «ald 
second  message  dated  December  6, 1909."  We 
think  no  injury  resulted  to  appelant  by  the 
failure toglvethls  charge.  It  seems  ttiat  plain- 
tiff did  not  controvert  the  right  of  appellant 
to  make  reasonable  office  hours,  or  that  the 
rules  of  the  company  were  unreasonable,  but 
relied  on  the  failure  of  appellant  to  obserre 
Its  rules  to  mall  a  postal  card  to  Douglass 
and  seek  further  information  by  communicat- 
ing with  the  sending  office.  Further,  the  evi- 
dence conclnslvely  shows  that  the  last  mes- 
sage was  sent  too  late  for  plaintiff  to  have 
gone  to  his  mother's  sick  bed  before  ber 
deatli,  or  in  time  for  ber  funeral,  and  it  was 
not  the  proximate  cause  of  his  suffering.  So 
under  the  evidence  and  the  court's  charge  the 
Jury  could  not  have  awarded  damages  on  that 
ground. 

We  have  carefully  considered  all  the  as- 
signments of  error  presented,  and  find  none 
showing  reversible  error.  The  evidence  shows 
conclusively  that  the  message  of  November 
80th,  the  first  message,  was  phoned  Into  the 
sending  office  of  appellant ;  no  understandii^ 
was  had  with  the  operator  that  the  condi- 
tions printed  on  the  company's  blank  forms 
should  apply  thereto,  that  the  company  was 
gnilty  of  n^gence  In  failing  to  deliver 
same,  and  that  the  proper  vradlct  and  Judg< 
ment  were  rendered. 

The  judgment  is  affirmed. 


WESTERN  TEXAS  COMPRESS  CO.  7. 
WILLIAMS. 

(Court  of  Civil  Appeals  of  Texas.   May  16, 

1908.) 

1.  Trial  (8  256*)~lNSTBU(?now8— Requests— 
Necessitt. 

The  trial  court  will  not  be  put  in  error  for 
not  maklQir  a  fuller  presentation  of  the  defense 
in  the  preliminary  statement  to  the  Jury,  where 
■defendant  did  not  request  a  fuller  statement. 

{Ed.  Note.— For  other  cases,  see  Trial,  Cent 
K.  1628;  Dee.  Dig.  I  266.*] 

S.  Notbarc*  (1 43*)  —  Acnoif 8 — Defenses  — 

FAII.UBB  TO  COICPZ^N. 

That  defendant  erected  its  i>lant  and  operat* 
■eH  It  for  some  time  without  objection  by  plain- 
tifiF  would  not  be  a  defense  to  an  action  for 
damages  caused  by  saaes,  odors,  etc.,  and  the 
overflow  of  oil  from  aefeadant's  tanks,  as  plain- 
tiff could  not  complain  until  he  was  injured  by 
Ibe  nuisance. 

[Ed.  Note.— For  other  cases,  see  Nuisance, 
Cent.  Dig.  I  105;  Dec.  Dig.  i  43.*] 

-3.  NtnsANCE  (8  7*>— Actions— Cabe  Bxbbcib- 

ED  IN  MaINTAININQ. 

If  the  operation  of  defendant's  compresfl 
plant  amounted  to  a  nuisance  to  ptalDtiff,  no 
amount  of  care  by  defendant  in  conducting  the 
business  would' exempt  It  from  liability  for  dam- 
•  «g«a  caused  by  its  maintenance. 

[Ed.  Note.— For  other  cases,  see  Notsanoe, 
Cent.  Dig.  U  8,  7;  Dec  Dig.  8  7.*] 


Appeal  from  Taylor  County  Court 
Action  by  Alex  Williams  against  the  West- 
em  Texas  Compress  Company.  From  a  Judg- 
ment for  plaintiff,  defoidant  appeals.  Af- 
firmed. 

D.  G.  Hill,  for  appellant  Harry  Tom  King 
and  B.  K.  Isaacs,  for  appellee. 

Conclnsloos. 

SPEER,  J.  Appellant  did  not  request  the 
court  to  make  a  fnller  presentation  of  Its  de- 
fense in  the  preliminary  statement  of  the 

case  to  the  Jury,  and  there  was  therefore  no 
error  in  the  court's  failing  to  do  so.  Be- 
sides, the  fact  that  appellant  erected  its 
plant  without  objection  on  the  part  of  the 
appellee,  and  operated  the  same  for  a  con- 
siderable time  without  complaint,  would  not 
of  itself  constitute  any  defense  to  appellee's 
cause  of  action.  Appellee  had  no  cause  of  com- 
plaint until  his  rights  had  been  Invaded  by 
the  diffusion  of  gas^  odors,  dust,  etc.,  and 
the  overflow  of  petroleum  from  appellant's 
tanks,  and  of  this  he  could  not  know  before- 
hand. 

The  third  and  sixth  assignments  raise  the 
point  that  to  entitle  appellee  to  a  recovery  he 
must  have  alleged  and  proved  n^igmce  on 
the  part  of  appellant  In  maintalnli^;  or  opet^ 
ating  its  plant  But  the  reverse  of  the  prop- 
osition appears  to  be  the  law.  In  other 
words.  If  the  operation  of  app^lant's  plant 
Rmoonted  to  a  nuisance  as  to  appellee^  Qien 
no  amount  ct  care  on  the  part  of  appellant 
in  conducting  Its  bnslnesB  would  excuaa  it 
from  liability  f&r  tbe  danuges.  The  princi- 
ple !■  tbonraghly  settled  in  railroad  cases  (n 
Danld  T.  Ft  W.  ft  Rio  6.  Bj.  Co.,  96  Tex. 
827,  72  8.  W.  678 ;  Ralney  t.  Red  River,  T. 
&  S.  py.  Co..  80  8.  W.  es;  BL,  K.  ft  T.  By. 
Co.  T.  Perry,  46  Tex.  Cir.  App.  8T^  102  S. 
W.  1168.  And  tbe  rule  commends  Itself  to 
us  as  b^e  ^»plicable  to  other  than  railroad 
casein  and  Indeed  baa  frequently  been  so 
held.  For  a  case  very  much  tu  point  see 
Berger  t.  Minneapolis  Gaslight  Ca,  60  Minn. 
296,  62  N.  W.  836,  where  a  defendant  who 
for  his  ovnt  use  stored  on  his  own  land  pe- 
troleum, which  escaped  on  tbe  premises  of 
the  plaintiff,  was  held  to  be  liable  for  tbe 
damages,  without  proof  of  negligence  on  bis 
part 

Although  apnarently  treated  by  both  par- 
ties as  seeking  to  recover  only  for  personal 
damages  to  himself,  we  construe  appellee's 
petition  to  be  broad  enough  to  authorize  a 
recovery  for  injury  to  the  realty.  So  that 
If  the  court's  charge  is  capable  of  the  Inter- 
pretation contended  for  in  appellant's  eighth 
assignment  of  error,  there  is  yet  no  errw 
shown. 

Tbe  Judgment  of  tbe  county  court  is  in  all 
things  affirmed. 


«Por  oUtsr  cum  see  same  tople  and  moUob  NUMBER  in  Deo.  ft  Am.  Olgi.  1907  to  date,  *  Rejwrtar  ladezM 
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TBXAS  TRACTION  CO.  t.  HANSON. 

(Court  of  GItU  Appeals  of  Texas.   Jan.  S, 

1910.) 

1.  TBIAL  (1  191*)  —  IlTBTBDCnoNS  —  ASSUMP- 
TION or  CONTBOVBBTBD  FACTB. 

An  instmctlon,  which  asaumet,  aa  uncon- 
troverted,  facta  the  evidence  as  to  which  Sa  con- 
flicting, is  emmeouB. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  H  420-lSl ;  Dec  Dig.  i  191.*] 

2.  Cabbixbs  (I  303*)— Stopping  or  Cabs  to 
Pebhit  PABSKiraBBa  to  Aliqhi  —  Obdi- 

VAHCE8. 

Under  an  ordinance  reqalrlng  a  atieet  rail* 
road  to  stop  at  street  crossings  where  passengers 
request  It,  where  the  conductor  received  the 
fare  and  was  then  informed  that  the  itassenger 
wanted  to  all^t  at  a  particular  atreet,  he  must 
stop  the  car  Uiere  to  permit  tlie  paaawger  to 
alight 

[Bd.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  1240.  1243 ;  DecTDig.  |  803.*] 

8.  Daicages  (I  216*)  —  Febsonai.  Injubibs  — 
Double  Damaobs— iNSTBucrions. 

In  an  action  for  physical  injuries  resulting 
from  fright  caused  by  bSTing  to  alight  from  a 
street  car  at  night  at  a  wrong  etopplng  place 
and  walk  home  alone,  an  instruction  that  the 
jury  should  allow  plaintiff  such  damages  as  wUl 
fairly  compensate  her  for  the  mental  and  physi- 
cal pain  endured,  and  which  she  will  endure  on 
account  of  the  injuries,  and  allow  her  for  any  in- 
convenience to  wnldi  she  may  have  been  subject- 
ed, authorizes  double  damages;  iQcoQTCnience 
being  included  in  mental  and  physical  suffering. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Gent.  Dig.  fS  BSO-SQS:  I>ec.  Dig.  {  216.*] 

4b  Tbial  (6  20S*)— Issues— iNSTRucnoNB. 

Where  the  testimony  raises  an  issue,  the 
court  should  give  a  special  charge  submitting  it. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  t  478;  Dec.  Dig.  {  203.*] 

6.  DaUAOES  (8  82*)— "iHCONVEIflENCB." 

The  word  "inconvenience,"  aa  applied  to 
the  measure  of  damages  for  personal  injuries, 
implies  what  Is  incid»t  to  physical  discomfort 
It  »  something  that  results  naturally  from  phys* 
leal  pain,  and  donbtleas  also  from  mental  suffer* 
ing.  and  the  terms  "mental  and  physical  auffer- 
ing*'  comprehend  "Inconvenience." 

[Ed.  Note.— For  other  cases,  see  Damagea, 
Cent  Dig.  H  40,  41,  71 ;  Dec.  Dig.  {  32.*] 

Appeal  from  District  Court,  Qrayaon  Coun- 
ty; J.  M.  Pearson,  Judge. 

Action  by  Jennie  Hanaon,  by  next  friend, 
against  the  Texas  Traction  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Reversed  and  remanded. 

M.  B.  Tnnpleton.  T.  B.  Williams,  and 
Head,  Dlllard,  Smith  &  Head,  for  appellant 
John  O.  Wall,  for  appellee. 

ttAINBT,  a  J.  The  appellee  brought  this 
suit  against  the  appelant  to  recover  damagea 
for  physical  Injuries  resulting  by  fright,  caus- 
ed hy  having  to  alight  from  appellant's  car 
at  night  and  walk  to  her  home  alone  in  the 
city  of  Sherman.  Appellant  answered  by 
general  denial  and  contributory  negligence. 
A  trial  resulted  in  a  verdict  and  judgment 
for  appellee,  from  which  appellant  appeals. 

Appellant  complains  of  wror  In  the  first 
paragraph  of  the  conrt^t  charge,  which  reads: 


"The  undisputed  evidence  of  this  case  shows 
that  the  plaintur.  on  the  night  of  the  14th  of 
July,  1908,  went  upon  one  of  defendant's  pas- 
senger cars  for  the  purpose  of  being  trans- 
ported from  defendant's  beginning  station  to 
the  street  named  Austin,  located  in  the  south- 
ern part  of  the  city  of  Sherman,  Tex.;  that 
after  she  got  aboard  of  the  car,  and  when  the 
conductor  came  around  collecting  the  Cares 
of  the  passengers,  she  paid  the  conductor  flT« 
cents,  which  was  the  full  fare,  and  Informed 
him  that  she  desired  to  be  takea  tm  said  car 
to  her  home  at  Austin  street,  or  where  said 
defendant  company's  road  Intersected  Austin 
street;  that  afterwards  the  conductor  in- 
formed her  that  there  was  no  statlou  on  Ans- 
tln  street,  or  that  the  car  did  not  stop  at 
Austin  street,  and  she  Insisted  on  being  al- 
lowed to  get  off  at  that  place,  and  Oie  evi- 
dence further  shows  that  Mlddlebm  street  ts 
the  nearest  street  to  Austin  street;  where  the 
car  stopped.  The  undisputed  evidence  shows 
farther  that  the  car  pused  Austin  street  at 
a  rapid  rate,  and  the  j^aJntUt  Insisted  npw 
the  car  being  stopped  in  order  to  allow  her 
to  disembark  from  the  same.  The  undisput- 
ed evidence  farther  shows  that  the  said  car 
went  on  and  crossed  the  bridge  beyond  the 
limits  of  the  city,  and  that  plalntlft  was  al- 
lowed to  disembark  at  a  place  beyond  said 
bridge,  and  which  was  not  a  regular  station. 
The  undisputed  evidence  farther  shows  that 
under  the  ordinances  of  the  cil7  of  Sherman 
it  was  the  duty  of  the  defendant  company  to 
have  stopped  ai^  allowed  the  plalnttff  a  rea- 
sonable time  at  Austin  street  to  have  disem- 
barked from  said  car  on  the  night  <m  which 
she  took  passage  on  same."  The  contention 
is  that  said  (Aarge  is  upon  the  wdght  of  evi- 
dence in  several  particulars.  In  that  the  court 
assumed  the  existence  of  certain  facts  about 
which  tlie  testimony  was  oonflicUiv.  nnd  the 
existence  of  such  facts  was  a  question  for  the 
jury's  determination:  (1)  "That  she  desired 
to  be  takm  on  said  car  to  her  home  at  Aus- 
tin street,  or  where  said  defendant  company's 
road  Intersected  Austin  street";  (2)  **that  aft- 
erwards the  conductor  Informed  liar  that 
there  was  no  statira  on  Austin  street,  or  that 
the  car  did  not  stop  at  Austin  street,  and  she 
Inslstod  on  being  allowed  to  get  oS  at  that 
plac^ ;  and  (8)  "that  the  car  papsed  Atistln 
street  at  a  rapid  rate,  and  plalntifC  Insisted 
npim  the  car  being  stopped  in  order  to  allow 
her  to  disembark  from  the  same."  The  as- 
sumption by  the  court  that  the  facts,  as  stat- 
ed, were  unoontroverted  was  error. 

The  theories  upon  which  the  plalntUF  and 
defendant  base  their  case,  taken  from  appel- 
lant's brief,  are  as  follows:  "PlaintUTa  the- 
ory or  contention  as  to  the  tects  of  this  case 
was  that  she  boarded  defendant's  car,  paid 
her  fare,  and  informed  the  conductor  that 
she  wanted  to  get  off  at  Austin  street ;  that 
the  conductor  refused  to  let  her  off  at  that 
steeet,  telling  her  the  car  did  not  stop  at  Ans 


•For  othsr  eaiM  am  sams  toplo  and  mcUod  NUHBBS  In  Dee.  *  Am.  Digs.  1*07  to  dats^  ft  Reporter  IbOwm* 
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tin  street,  and  after  a  ahort  converBatfiKi  he 
went  forward  to  see  tbe  motonnan  abont  It, 
and  did  not  come  back  to  plalntUf  ontll  the 
car  was  passing,  or  had  passed,  Austin  street 
Def  endontf  s  the«7i  or  contontlcm,  on  the  oth- 
er hand,  was  that  when  plainWf  paid  her 
fare,  she  told  the  conductor  that  she  wanted 
to  set  off  at  the  last  stop,  not  mentioning  the 
name  (tf  any  street;  that  the  last  stop  In 
Sherman  web  the  Rusk  or  Mlddleton  street 
stop:  HuA  tb%  conductor  did  not  tell  plain- 
tiff that  the  car  did  not  stop  at  Austin  street, 
and  did  not  refuse  to  stop  Oie  car  at  that 
street;  that  when  the  car  arrived  at  the 
Rusk  or  Ulddleton  street  sfa^  the  car  was 
stopped,  and  plaintiff  Informed  that  It  was 
the  last  stop;  that  the  plaintiff  said  tiut  was 
not  where  she  wanted  to  get  off;  she  wanted 
to  get  off  at  the  next  stop.  The  conductor 
then  rang  the  bell  for  the  car  to  go  ahead, 
which  It  did,  and  then  he  gare  the  stx^  sig- 
nal for  the  next  stop,  whl^  would  hare  been 
at  or  near  the  substation;  that  as  the  car 
passed  Austin  street  plaintiff  called  to  him 
tiiat  the  car  had  passed  her  street,  and  the 
conductor  immediately  ran  forward  and  had 
the  motonnan  stop  the  car.**  The  parties  In- 
troduced testimony  supporUng  their  different 
theories,  and  there  was  such  a  conflict  In  the 
CTldence  as  to  the  existence  of  the  facte  stat- 
ed by  the  court  as  "undisputed"  that  wheth- 
er or  not  they  did  exist  was  a  question  for 
the  jury.  Further  complaining  of  said  charge 
the  appellant  nitres  the  following  proposi* 
tton.  The:  "The  undisputed  erldence  did  not 
show  that  under  the  ordinance  of  the  dty 
of  Sherman  It  was  the  duty  of  the  d^endant 
company  to  atop  and  allow  the  i^alntlff  a  rea- 
sonable time  at  Austin  street  to  dlsembazk 
from  said  car  on  the  nl^t  on  which  she  took 
passage  on  same,  because  saUl  ordinances,  if 
applied  to  this  defmdant,  an  Intemrban  rail- 
way company,  and  to  Ite  cars,  Intemrban 
railway  cars,  are  inopwatlT^  void,  and  of  no 
effect  becanse  the  ci^  or  council  of  the  city 
of  Sherman  was  without  authority,  right,  or 
power  to  pass  same.**  Under  the  facts  of 
this  cue  we  regard  it  as  immaterial  whether 
or  not  the  ordlnanca  of  tbe  city  of  Sherman 
in  relation  to  street  railways  apply  to  appel- 
lant in  the  operation  of  ite  cars  along  the 
streete  of  said  dtr-  We  do  not  understand 
that  tbe  ordinance  of  said  city  requires  street ' 
cars  to  stop  at  every  cross  street  or  intersec- 
tion, but  It  doea  require  such  Btop  when  a 
passenger  requesta  that  the  car  be  stopped  at 
such  a  place  that  said  paraenger  may  alight, 
or  that  some  one  may  take  passage  on  the 
car.  So  If  appellee  boarded  appellant's  car, 
and  the  conductor  received  the  far^  but  she 
did  not  specify  at  the  time  that  she  wanted 
to  alight  at  Austin  street,  then  appellant 
would  not  be  liable  for  not  stopphig  at  said 
street  On  the  other  hand.  If  the  condactor 
received  her  fare,  she  telling  him  at  the  time 
that  she  wanted  to  alight  at  Austin  street, 
and  the  car  did  not  stop  there,  then  appellant 
was  Uable^  Railway  t.  Blllott,  28  Tex.  Glv. 


App.  106.  61  S.  W.  736,  and  authorltlee  there 
dted. 

The  court  gave  the  following  charge,  which 
is  assigned  as  error,  viz.:  "Now,  if  you  find 
and  believe  from  the  evidence  that  the  de- 
fendant company,  in  refuslog  to  allow  plain- 
tiff to  dlaembaA  at  AnsUn  atreet.  and  In  put- 
ting her  off  at  the  place  beymd  the  bridge 
where  she  disembarked  from  aald  car,  was 
under  all  the  facta  and  drcumatances  in  the 
case  guilty  of  negligence,  as  that  expression 
Is  herelnb^ore  defined  to  yoUr— that  la,  if 
you  find  aiul  believe  that  a  person  exercising 
ft  high  degree  of  care,  and  a  competent  and 
cantlona  and  prudent  person,^  would  have  al- 
lowed her  to  disembark  at  Austin  street,  and 
wouUl  not  have  had  her  to  disembark  at  the 
place  where  she  got  off  the  car— end  you  fur- 
ther bdleve  from  the  evidence  that  as  the 
direct  and  proximate  result  of  the  acta  of 
tbe  detoadant  company,  plalntifrB  health  was 
Injured,  and  that  she  suffered  mental  and 
bodily  pain  as  a  result  thereof,  and  was  oth- 
erwise inconvenienced  aa  a  result  thereof 
then  yon  will  return  a  verdict  In  favor  of 
plaintiff,  and  assess  her  damages  agahunt  the 
defraidant  couq^any  as  h^^lnafter  Instruct 
ed."  The  objection  to  said  charge  is  it  ae- 
sumes  that  the  appellant  refused  to  allow  the 
plaintiff  to  disembark  at  Austin  street  when 
the  evidence  on  thla  potat  was  omfllctlng. 
We  think  the  criticism  urged  to  the  charge 
Is  correct  There  was  testimony  to  the  con- 
trary on  this  point  sufllclent  to  raise  an  Issuer 
and  It  should  have  been  submitted  to  the 
Jury  for  their  decision,  and  not  assumed  by 
the  court 

On  tba  measure  of  damages  the  court  in- 
structed the  Jury  as  follows:  "If  under  the 
preceding  sectl<m  of  this  charge  yon  find  in 
favor  of  the  plalnUff,  you  will  allow  her  such 
damages  aa  will,  as  a  present  cash  paymwt 
reasonably  and  fairly  compensate  her  for  the- 
mental  and  physical  pain,  if  any,  yon  may 
believe  tnm  the  evidence  she  has  aiutalned. 
on  account  of  her  injuries.  If  any;  also  you 
will  allow  her  for  the  mental  and  physical 
pain,  if  any.  which  yon  may  believe  from  the 
evidence  she  will  probaUy  sustain  In  the  fu- 
ture on  account  of  her  Injuries,  if  any ;  also 
you  will  allow  her  for  the  Inconvenience  to- 
which  she  may  have  been  subjected  in  hav- 
ing to  walk  from  the  place  where  she  disem- 
barked from  the  car  to  her  home."  The  ^v* 
ing  of  aald  charge  is  assigned  as  error,  and 
the  objection  urged  thereto  Is:  "Said  charge 
was  erroneous  becanse  it  authorized  and  di- 
rected the  jury  to  assess  double  damages,  or 
to  assess  damages  twice  for  the  same  thing, 
In  that  the  Jury  were  first  Instructed  to  com. 
pensate  plaintiff  for  all  mental  and  physical 
pain,  and  were  then  instructed  to  compoi- 
sate  plaintiff  in  addition  thereto  for  the  in- 
convenience suffered  her."  We  UUnk  the 
charge  is  auaceptlble  to  the  obJecUon  urged. 
Tbe  charge  authorizes  the  Jury  to  allow 
double  damages,  in  that  It  Instmcta  them  to 
allow  for  mental  and  physical  suffering  and 
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in  addition  thereto  for  the  InconTenl^ce  she 
«uffered  In  the  walk  home  from  where  she 
■disembarked  from  the  car.  In  the  case  of 
Railway  Co.  t.  McCraw.  48  Tex.  CIt.  Ap|> 
247,  95  S.  W.  82,  in  treating  a  charge  on  the 
measure  ot  damages  for  peratmal  injuries, 
the  court  say:  "  'Ineonyenlence'  would  imply 
what  is  incident  to  physical  discomfort  It 
Is  something  that  results  naturally  from 
physical  pain,  and  douMleM  also  from  men- 
tal suffering.**  The  terms  "mental  and  phy- 
sical suffering**  comprebend  "inconTenience." 
Therefore  tbe  charge  was  calculated  to  mis- 
lead tbe  jury  and  cause  them  to  assess 
double  damages. 

The  foUowii^  error  Is  iwesented,  to  wit: 
'The  court  erred  in  reusing  defendant's  re- 
quested instruction  No.  ff,  which  is  as  fol- 
lows: *If  you  beUero  from  the  erldence  that 
the  plaintiff  boarded  one  <^  defendant's  cars 
in  the  dty  of  Sherman  on  or  about  tbe  14tb 
day  of  July,  1908,  and  paid  hw  fare  and  told 
tbe  conductor  In  charge  of  said  car  that  she 
desired  to  disembark  at  the  last  stop  in  tbe 
city  of  Sherman,  and  that  when  said  car  ar- 
.  rived  at  tbe  but  stop  in  tlie  city  of  Sho-man, 
«ald  car  stopped,  and  said  conductor  Inform- 
ed plaintiff  that  she  had  arrived  at  tbe  last 
stqp  in  tbe  city  of  Sbeman,  and  plaintiff 
thereupon  informed  said  conductor  that  she 
•did  not  desire  to  get  off  at  said  stop,  but  at 
tbe  next  stop  of  said  railway,  tbm  you  will 
find  toe  tbe  defendant,  eren  tbougb  you 
-should  bellere  tbe  evidence  that  the 
coiductor  In  ^rge  of  tbe  cftr  did  stop  the 
car,  and  permitted  tbe  plaintiff  to  alight 
therefrom  before  be  arrived  at  tbe  next  regu- 
lar stop  of  said  car.  If  he  so  stopped  said  car 
at  tbe  request  <tfl^aintiff."'  This  charge  pre- 
sented appellant's  theory  of  its  defense. 
There  was  testimony  Introduced  by  It  suffl- 
clrait  to  raise  the  Issue,  and  ttie  special 
charge  should  have  been  given. 

The  Judgment  Is  reversed,  and  tbe  cause 
remanded. 


PBARCB  V.  WALLIS,  LANDES  ft  00.  et  al. 

<Conrt  of  Civil  Appeals  of  Texas.    Dec.  22, 
1909.    On  Motion  for  Rehearlne, 
Jan.  19,  1910.) 

1.  AssroNMMTs  (I  54*)— CoNsiDEBATioR— Ac- 
tions. 

Tbe  assignee  of  a  caose  of  action  acquires 
title  by  a  bona  fide  assignment^  and  may  main- 
tain an  action  thereon  though  he  paid  no  con- 
flideratlon  therefor. 

[Ed.  Note.— For  other  c&ses,  nee  Asrignments, 
CenL  Dig.  S  112;  Dea  Dig.  i  54.*] 

On  Motion  for  Rehearing. 

2.  AssioiTHENTs  (S  126*)  —  AcnoN  BT  Ajs- 
BioNBE— Defenses. 

An  answer.  In  an  action  by  tbe  assignee  of 
a  claim,  alleging  that  the  assignment  was  made 
for  tbe  franatilent  pnrpose  of  conferring  juris- 
diction on  tbe  court  In  a  county  other  tban 


that  of  defendant's  reddencSk  states  no  defdui 

on  the  merits. 

[Ed.  Note.--ror  other  cases,  see  AssignmentL 
Dec  Dig.  I  128.*] 

8.  VsKua  (I  SS^ACTIOH  OR  AsaiomcEin— 
Plea  or  Pbivilxoe— SnrFiciERor. 

Defendant  cannot,  in  a  plea  of  privilege, 
seeking  a  change  of  venue,  present  an  issue  of 
fraodulent  assignment  of  the  claim  in  suit,  with- 
out epeciallT  charging  that  the  claim  was  fraud- 
ulently assigned  for  the  pnrpose  of  conferring 
jurisdiction. 

[Ed.  Note. — For  other  cases,  see  Voiue,  Cent 
Dig.  1}  88-90;  Dec.  Dig.  S  5&*] 

Appeal  from  Coleman  County  Court;  P.  M. 
Bowen,  Judge. 

Action  by  J.  R.  Pearce  against  Wallls, 
Landes  &  Co.  and  others.  Defendants  had 
Judgment,  and  plaintiff  appeals.  Reversed. 

Snodgross  ft  Dlbrell,  for  appellant  E.  A. 
Hawkins  and  Woodward  ft  Bakw,  for  ap> 
pellees. 

SET,  J.  J.  R.  Pearce  bronght  this  suit 
against  the  firm  of  Wallls,  landes  ft  Co.. 
composed  of  J,  E.  Wallls,  N.  A.  Landes,  and 
0.  L.  Wallls,  and  also  against  G.  William 
Baker.  The  plaintiff  aUeged  In  bis  petition 
that  the  defendant  Baker  resided  in  Coleman 
county.  In  which  the  suit  was  brought,  and 
that  the  other  defendants  resided  In  Galves- 
ton county.  It  was  alleged  in  the  petition 
that  the  defendant  Baker,  having  a  jnst 
claim  against  the  other  defendants  for  $281.- 
98,  had  assigned  tbe  same  to  tbe  plaintiff  and 
guaranteed  tbe  payment  thereof.  Baker  fil- 
ed an  answer  admitting  the  facts  alleged  hf 
the  plaintiff.  The  other  defendants  filed  pleas 
of  privilege  to  be  sued  in  another  county, 
which  pleoa  were  in  conformity  with  the 
statute  enacted  by  tbe  Thirtieth  Legislature 
(Acts  80th  Leg.  p.  248,  c.  133)  in  reference  to 
such  pleas,  and  directing  that,  when  snch  a 
plea  is  sustained,  tbe  case  shall  not  be  dis- 
missed, but  shall  be  transferred  to  the  prop- 
er county.  After  filing  the  pleas  of  privilege 
referred  to,  and  without  waiving  the  same, 
the  defendants  answered  to  tbe  merits,  but 
nowhere  In  any  plea  did  tbey  charge  that 
the  aUeged  asslgnmoit  of  tbe  claim  from  the 
def  mdant  BakMr  to  the  plaintiff  was  simulat- 
ed, fictitious,  or  fraudulent,  for  tbe  purpose 
of  conferring  jurisdiction  npon  the  county 
conrt  of  Lampasas  county.  Notwithstanding 
tbe  failure  of  tbe  defendants  to  present  any 
such  issue  by  pteadlngs,  the  court  beard  evi- 
dence and  sulmltted  to  tbe  Jury  tbe  questkm 
of  fraudulent  or  simulated  aaslgnment  of  the 
claim  by  tbe  defoidaut  Baker  to  tbe  plahi- 
tiff,  and  tbe  jury  found  in  favor  of  tbe  other 
defendants  upon  that  question,  and  tiiereup- 
ou  tbe  conrt  rraidered  judgment  sustaining 
the  plea  of  privilege  and  changing  the  venue. 
The  pleas  of  prlvU^  did  not  present  any 
sucb  issue  as  that  referred  to;  and.  as  It 
was  not  presented  any  other  plea,  the 
trial  court  erred  in  submitting  It  to  the  jury. 
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We  also,  sustain  appellant's  oontentlOD  urg- 
ed fn  criticism  of  the  court's  oharge,  to  the 
effect  that  the  question  of  conslderatlfm  for 
the  assisnment  of  the  claim  Is  not,  as  matter 
of  law,  of  controlling  effect  If  there  was  an 
actoal  bona  fide  assignment  of  the  dalm, 
then  the  plaintiff  acquired  title,  eren  thongh 
he  may  hate  paid  no  consideratltHi.  The 
fallnie  to  pay  a  consideration  might  consti- 
tute an  Important  circumstance  bearing  upon 
the  good  faith  of  the  transactton,  but  It 
would  not  necessarily  and  as  a  matter  of  law 
have  ctmtrolllng  effect 

For  the  errors  pointed  out,  the  Judgment  la 
KTersed,  and  the  cause  remanded. 

Reversed  and  remanded. 

On  Motion  for  Reh«arlng. 

In  our  former  (^ilnlon  In  thla  case  It  Is 
stated  that  appellees  did  not  In  any  plea 
charge  that  the  all^^  alignment  from  the 
defoidant  Baker  to  the  plaintiff  was  sbnulat 
ed,  flctlflous,  or  fraudulent,  for  the  purpose 
of  conferrli^f  jurisdiction  upon  the  county 
court  of  Coleman  county.  That  statement  is 
too  broad,  and  Is  hereby  corrected.  No  such 
charge  was  made  by  elttwr  defttidant  In  his 
plea  of  prirUege,  but  In  answering  to  the 
merits  they  did  charge  that  the  assignment 
of  the  dalm  by  Baker  to  the  plaintiff  was 
for  the  fraudulent  purpose  of  attempting  to 
confer  jurisdiction  upon  the  court  below. 
Hower^.  the  averment  referred  to  stated  no 
defense  on  the  merits  of  the  case,  and  there- 
fore, as  pleaded.  It  was  immaterial.  It  was 
no  part  <tf  the  several  pleas  of  privilege  to 
be  sued  In  another  county,  and  therefore  It 
did  not  present  any  Issue  proper  to  be  sub- 
mitted to  the  jury.  Notwithstanding  the 
statnto  enacted  by  the  Thirtieth  LegUdature 
amending  the  law  with  reference  to  pleM  of 
privilege,  we  are  of  the  opinion  that  a  de- 
fendant cannot  In  a  plea  of  privilege  sedk- 
Idj;  to  change  dtie  venue,  present  an  Issue  of 
fraudulent  assignment  of  the  claim  sued  up> 
on,  without  q>eclflcally  charging  In  such  plea 
that  the  claim  was  fraudulently  assigned  for 
the  purpose  of  conferring  jurisdiction. 
The  motion  for  rehearing  is  overruled. 


MISSOURI.  K.  ft  T.  HT.  00.  OF  TEXAS  v. 
FARRIS.t 

(Conrt  of  Civil  Appeals  of  Texas.  Jan.  8, 1910.) 
1.  Dahagbs  (1216*)  — IrtBTBrcTxons— Coh- 

FOBHITT  TO  BviDKNOB. 

Where,  In  a  passenger's  actloa  for  person- 
al Injuries,  plaiotiff  testified  that  he  was  unable 
to  work  at  nis  business  of  barber  after  bis  leg 
was  injured,  because  of  his  inability  to  stand 
on  the  injured  limb,  and  had  fallen  off  eonslder- 
ablj  in  weight  since  bla  injury,  and  suffered 
from  i>ainB  in  his  head  and  body,  and  a  phy- 
sician testified  that  plaintiff's  general  constitu- 
tion was  weakened,  that  his  heart  action  was 
affected  bj  the  injutr,  and  that  he  was  not  now 
healthy,  and  his  condition  had  grown  worse,  and 


that  he  would  not  get  better  and  would  neces- 
sarily auffer  som«  pain,  an  inatructioa  pennlt- 
ting  recovery  for  future  pain  and  diminished 
earning  capacity  was  proper. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  1  S53;  Dec.  Dig.  I  216.*] 

2.  EviDENcc  (8  474*)— Opihion  Evidence- 
Health. 

A  witness,  who  had  known  plaintiff  for  sev- 
eral years,  though  not  a  physician  or  expert, 
could  testify  that  be  did  not  seem  healthy  after 
he  was  iojured. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  ||  2196^  2197;  Dec.  Dig.  }  474.*] 

3.  Evidence  (|  637*)— Opinion  Bvidxnck— 
expbbt  te8tiu0n7  —  qualifications  of 

EXPEBT. 

A  witness,  who  bad  never  attended  a  medi- 
cal school,  but  had  studied  anatomy  and  lectur- 
ed In  a  medical  school  on  another  subject,  could 
testify  over  objection  that  he  was  not  shown 
to  be  an  expert,  that  he  examined  plaintiff's 
legs  after  his  Injuries,  and  one  of  them  seemed 
to  be  swollen  and  lar^r  than  the  other,  and 
that  the  bone  called  the  fibula  in  one  leg  was 
back  further  than  the  same  bone  in  the  other 
leg;  the  weight  of  the  evidence  being  for  the 
jury. 

[Ed.  Note.— For  other  cases,  see  Elvldence, 
Cent  Dig.  I  2345;  Dec.  Dig.  I  537.*] 

Appeal  from  District  Court,  Grayson  Coun- 
ty ;  B.  L.  Jones,  Judge. 

Action  by  D.  W.  Farrls  against  the  Missou- 
ri, Kansas  &  Texas  Railway  Company  of 
Texas.  From  a  judgment  for  plaintiff,  de- 
f^dant  appeals.  Affirmed. 

Coke,  Miller  ft  Coke  and  Head,  Dlllard, 
Smith  ft  Head,  for  ftppellant  Wolfe,  Hare 
ft  Mazey,  for  appellee. 

RAINEY,  a  J.  AweUee  sued  the  railway 
company  to  recover  damages  for  personal  In- 
juries  received  by  tilm  through  the  negll- 
gence  of  the  company's  servants  while  a  pas- 
senger on  one  of  its  trains.  A  trial  resulted 
in  a  verdict  and  judgment  for  pfclntlff  for 
9iJBO0,  and  the  railway  company  ai^peals. 

The  company  admitted  liability,  and  the 
cratroversy  la  over  the  amount  of  damages 
sustained  by  the  aiqieUee.  On  the  measure 
of  damages  the  court  chained  the  jury  as 
f(dlowa:  "You  are  th^efore  Instructed,  if 
you  believe  fr<Hn  the  evidence  that  plaintiff 
was  injured  In  said  collision,  you  will  find 
In  his  favor,  and  allow  him  such  sum  as  you 
may  believe  from  th«  evldoice  will,  as  a  pres- 
ent cash  payment,  reasonably  and  fairly  com- 
peiuate  him  for  the  physical  and  mental  suf- 
fering he  has  sustained.  If  any,  on  account 
of  his  injuries,  if  any,  and  for  the  physical 
and  mental  snfforlng,  if  any,  you  may  believe 
from  the  evidence  It  is  reasonably  probable 
he  win  Suffer  In  the  future  on  account  of 
his  Injuries,  If  any;  also  for  the  time  he  has 
lost,  if  any,  on  account  of  his  injuries,  and  for 
his  diminished  capacity,  If  any,  to  labor  and 
earn  money  In  the  future  on  account  of  such 
Injuries,  If  any."  The  giving  of  this  charge 
Is  assigned  aa  error,  and  the  following  propo- 
sition is  sabmltted:   "The  court  should  only 
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Bubmlt  to  the  jury  those  iBsnea  that  are  snp- 
ported  by  erSdence,  and  It  la  error  for  the 
court  to  tnBtmct  the  jury.  In  arriving  at  the 
damages  to  which  an  Injured  person  is  en- 
titled, to  consider  physical  pain  and  diminish- 
ed capacity  to  labor  and  earn  money  which 
the  jury  may  believe  ftom  the  evidence  It 
Is  reasonably  probable  the  injured  person 
will  SQfler  In  future  as  the  result  of  his  in- 
juries, when  there  la  no  evidence  or  circum- 
stances  Indicating  that  such  person  will  sof- 
fer  any  pbyalcal  pain  In  the  future,  or  his 
capacity  to  labor  and  earn  money  will  be 
diminished,  nor  the  probable  amount  of  auch 
pain  or  diminished  capacity,  nor  how  long  he 
will  probably  suffer  such  pain  and  snch  di- 
minished capacity." 

PlaintUF  alleged  that  he  was  pnmanently 
injured ;  tiiat  his  capacity  to  labor  and  to 
earn  money  in  the  future  was  greatly  di- 
minished, and  that  he  had  suffered  great 
physical  pain  and  moital  anguish,  and  would 
continue  to  suffer  on  account  of  his  injuries. 
Appellee  testified  as  follows:  "I  stayed  at 
Create  a  day  or  two.  I  went  on  home  then 
to  Colbert.  I  tried  to  run  my  business  one 
day  when  I  went  back  home.  They  all  need- 
ed a  shave,  and  I  shaved  8  or  10  men  and  I 
quit.  I  was  not  able  to  continue  my  business 
[of  barber].  I  couldn't  stand  to  do  the  work. 
I  was  hurt  about  all  over,  and  I  couldn't 
stand  on  my  feet  long  enough.  Standing  on 
my  Injured  limb  juat  kept  It  hurting  me  all 
the  time,  kept  my  limb*  hurting  me  all  the 
time.  Before  I  got  hurt  my  average  weight 
was  from  185  to  190  [)onnds.  I  weigh  now 
145  pounds.  *  *  *  I  havent  had  mnch 
strengUi  to  get  abont  and  labor  since  I  was 
injured.  *  *  *  In  walking  from  town 
home,  or  in  walking  from  home  to  town,  I 
feel  an  inconvenience  from  that  It  affects 
me.  I  gef  awful  tired,  wearied,  get  out  of 
breath.  I  suffered  after  the  injury,  after  the 
coUlalon  occurred.  My  head  hart  me  all  the 
time,  and  back  of  my  neck  and  small  part 
of  my  back.   My  eyes  hurt  me  a  good  deal. 

*  •  •  I  nse  a  cane  In  walking.  I  have 
been  using  It  ever  since  I  got  hurt  I  did  not 
hare  to  nse  a  cane  before.  *  *  *  I  nse  It 
because  It  helps  me  along;  It  helps  me  to  get 
up  and  down  steps  and  anything  I  have  to 
get  up  on,  and  then  it  h^lps  me  In  walking 
the  road.  It  sort  of  sends  me  along,  and 
takes  some  of  the  pressure  off  of  my  legs  and 
back.   I  have  used  it  ever  since  I  got  hurt 

*  *  *  I  was  a  healthy  man  before  I  was 
In  that  collision.  I  Iiad  not  bad  any  sick- 
ness anyways  recently  before  that  collision. 
I  expect  it  had  been  something  like  16  or  20 
years,  maybe  20  years,  since  I  had  been  sick 
at  all.  I  regarded  myself  as  a  rather  un- 
usually healthy,  strong  man.  I  don't  rest 
now  since  I  got  Injured,  not  good,  don't  rest 
good  since  I  have  been  Injured.  •  •  • 
Where  my  leg  was  broken,  that  still  troubles 
me.  It  hurts  me  a  right  smart.  *  *  *  I 
can  feel  the  place  where  I  claim  It  was  Ma- 
tured ;  I  feel  a  knot  there.  Tliere  Is  a  knot 


there  nearly  as  big  as  the  end  of  yoor  flng^. 
My  leg  was  injured  In  the  knee,  In  some  way ; 
It  Is  stiff.  It  won't  come  up  as  higb  as  the 

other." 

Dr.  W.  a  Butledge,  atter  having  testlfled 
that  he  was  called  to  see  plalntlfl  profession- 
ally on  the  2d  day  of  November,  1907,  and 
that  appellee  had  been  under  his  care  and 
treatment  from  that  time  up  to  the  time  of 
trial,  further  testlfled:  "The  last  time  I 
examined  him  was  this  morning  in  Judge 
Haley's  office.  He  was  sitting  there  In  the 
bfflce  quietly,  and  I  toc^  out  my  watch  and 
counted  his  pnlse^  and  It  was  140  beats  to 
the  minute.  I  bad  him  get  up  and  walk 
around  the  hall  and  back,  and  counted  hla 
pulse  again,  and  it  was  150.  That  Indicates 
that  his  general  constitution  Is  weakened 
by  reason  of  this  omdltlon  of  the  nervoua 
system  brou^t  abont  from  his  injury.  I 
have  made  a  tost  of  Us  heart  actl<m;  bis 
heart  Is  much  exaggerated ;  the  teosltHi 
Is  strcmg  and  high;   the  pulse  Is  quick. 

*  *  *  This  weakened  condition  from  the 
Injury,  In  my  l^lnlon.  Is  affecting  the  heart 
through  the  nerve  centers.  I  have  examined 
his  limb  lately  as  to  the  condition  of  It  He 
has  either  had  a  fracture  or  a  crack  in  the 
head  of  the  tibia,  the  upper  end  of  tiie  tibla. 
There  is  distinct  callus  thrown  ont  there 
now.  That  Is  just  below  the  kneejolnt 
There  is  a  knot  on  the  bone  that  we  call  a 
callus.  It  is  either  Injury  to  the  bone  or 
fracture  there  that  caused  this  to  be  thrown 
out.  I  have  made  a  test  of  him  with  having 
him  rest  his  foot  up,  one  foot  at  a  time,  to 
place  It  back  against  his  body  when  be  was 
sitting.  There  Is  a  difference  in  his  limbs, 
in  bis  ability  to  do  tliat;  he  can't  bring  his 
right  foot  back  as  far  as  he  can  the  left 
It  must  be  some  displacemott  there  about 
the  head  of  the  tibia  or  thickening.  Of 
course  he  Is  not  a  very  healthy  man  now. 
When  he  first  came  to  me  lie  welded  abont 
180  or  100  pounds  I  presume  from  his  looto. 
He  was  fleshy  then;  he  Is  very  mncta  ema- 
ciated now  to  what  he  was  then.  He  has  l<wt 
at  least  30  or  40  pounds.  He  is  not  in  as 
good  condition  as  he  was  when  I  first  saw 
blm.  •  •  •  His  c<mdltion  has  grown 
worse  in  many  respects  since  I  first  saw  him. 
His  heart  action  Is  In  worse  condition  than 
it  wM,  and  he  has  gradually  lost  flesh  since 
I  first  saw  htm.  He  may  In  the  course  (tf 
time  get  better,  but  my  opinion  Is  he  will  not 

*  *  *  A  man  In  his  condition  would  nec> 
essartly  suffer  some  pain." 

We  think  the  evidence  was  sufficient  to 
raise  the  Issue  as  to  the  future  suffering  of 
appellee  and  his  diminished  capacity  to  earn 
money  In  the  future,  and  there  was  no  error 
In  the  court  submitting  those  matters  to  the 
Jury.  Railway  v.  Harriett  80  Tex.  73,  15  S. 
W.  556 ;  Lumba  Oa  t.  Bivens,  47  Tex.  Civ. 
App.  896, 106  8.  W.  881 ;  Railway  Go.  t.  Box, 
93  S.  W.  184. 

Error  is  assigned  to  the  admission  of  tes- 
timony that  appellee  "did  not  seem  healthy" ; 
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tbe  vltneBS  not  being  a  physician  and  expert 
Tbere  was  no  error  in  admitting  this  testl- 
mooy.  The  witness  had  known  tbe  appellee 
for  sereral  years.  Under  the  clrcumatances 
the  evidence  was  admissible.  Railway  Go.  v. 
Beyer,  44  Tex.  Civ.  App.  311,  97  S.  W.  1070; 
Railway  Co.  t.  Smith,  90  S.  W.  926. 

Objection  was  made  to  the  testimony  of 
one  Rams^  as  to  fbe  appearance  of  appel- 
lee as  to  whether  be  was  a  stout  and  healthy 
man  or  not  This  testlmoay  is  of  tbe  same 
nature  as  that  Jast  passed  upon,  and  the 
same  authorities  are  applicable.  Tb9  testi- 
mony was  admissible. 

Error  is  assigned  to  the  admission  of  tea- 
tlmony  as  shown  by  the  following  bill  of  ex- 
ception, to  wit:  "On  the  trial  of  the  above* 
entitled  cause,  while  plaintiff  was  offering 
his  evidence  In  chief,  be  offered  as  a  witness 
in  his  behalf  A.  O.  Perrin,  who  testified  that 
a  short  time  after  plalntUTs  alleged  lojorlee 
he  examined  plaintiff's  legs,  and  that  one  of 
tbe  1^  seemed  to  be  swollen  or  lai^r  than 
the  other,  and  by  looking  and  feeling  he 
found  that  tbe  point  of  tbe  bone  called  tbe 
fibula  was  back  three-quarters  of  an  inch.  If 
Dot  an  inch,  farther  than  the  bone  of  the  oth- 
er leg,  to  which  evidence  at  tbe  time  It  was 
offered  defendant  objected,  on  the  ground  that 
tbe  witness  was  not  shown  to  be  an  expert 
and  that  It  called  for  a  comparlstm  from  said 
wltneBS,  which  objection  was  by  the  court 
overruled,  and  said  evidence  admitted,  to 
which  action  of  the  conrt  In  admitting  said 
evidence  defendant  ncepted  and  tenders  this 
Its  hill  of  exceptlcms  Ko.  3."  The  witness 
also  testified:  "His  legs  were  stripped  op 
above  tbe  knee.  *  *  *  I  examined  bla 
lower  legs.  I  looked  at  them  and  compared 
the  two  legs.  One  of  the  1^  seemed  to  be 
swollen  or  larger  than  the  other.  I  have 
never  attended  a  medical  school  as  a  student 
I  have  studied  anatomy;  I  have  read  it  I 
know  some  of  the  names  of  the  bones  In  the 
body.  I  don't  recollect  all  of  them ;  I  recollect 
those  bones  in  the  arm  and  1^.  I  have  lec- 
tured in  a  medical  college,  but  not  on  that 
subject"  Tbe  evidence  given  by  the  witness 
was  based  upon  an  examination  by  bim  of 
the  appellee's  legs,  and  Is  stated  by  him  as 
the  conditions  existing,  and  we  think  the 
court  properly  admitted  It  to  go  to  the  Jury 
for  them  to  give  It  such  weight  as  they  deem- 
ed It  entitled  to.  Rogers,  Ex.  Tes.  (2d  Bd.)  I 
182. 

Tbe  Judgment  is  atSnned. 


FERRIS  PRESS  BRICK  CO.  T.  THOMPSON 
et  aLt 

(Conrt  of  Civil  Appeals  of  Texas.  Dec.  4, 1009. 

On  Rehearing,  Jan.  22,  1910.) 
1.  Mastkb  and  Sbbvart  (S  284*)— Injuries 

TO  SkBVANT— SumClENCT  OP  EVIDEMOE  — 

QuxartoN  FOB  Jubt. 

In  an  action  for  death  of  a  bri^  burner 
from  the  telling  of  a  portion  of  a  sbed  upon 


which  ha  had  stepped  to  avoid  the  heat  fumes, 
and  gases  arising  from  the  kiln  upon  whiidi  he 
had  been  woildng,  evidence  AeM  suffident  to 
take  the  case  to  tos  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  l>lg.  |  1000;  Dec.  Dig.  I  284.*] 

2.  Itf  ASTEB  AND  SXBVANT  (}  289*)— InSUBIES  TO 

Sebvant— SuinoxENCT  oi-  BrnHnoB— Ques- 
tion FOB  Jubt. 

In  an  action  for  death  vt  a  brick  burner 
from  the  falling  of  a  portion  of  a  shed  upon 
which  be  had  stepped  to  avoid  the  heat  fumes, 
and  gases  arising  from  the  kiln  upon  which  he 
had  been  working,  evidence  held  insufficient  to 
raise  the  Issue  tnat  defendant  had  provided  a 
safe  way  (or  brick  burners  to  go  from  the  shed 
of  one  kiln  to  tliat  of  another,  and  that  deceased* 
instead  of  adopting  the  ssfe  way*  totik  a  danger^ 
OQs  way. 

[Ed.  Note.— For  other  cass^  see  Master  and 
Serrmnt  Cent  Dig.  |  llOtT  Cec  Dig.  1  289.*] 

8.  Masteb  and  Servant  (H  101, 102*)— Durx 
OF  Emflo  YES— S  Are  Place  to  Work. 
It  is  a  master's  duty  to  provide  Ms  em- 
ploy^ a  reasonably  ssfe  place  to  woi^. 

[Ed.  Note.— For  other  case^  see  Master  and 
Servant  Cent  Dig.  {  ITOTDoc.  Dig.  ||  101, 
102.*] 

4.  Masteb  and  Servant  {%  278*)- Injubxee 
to  Servant- SuFFicirNCT  of  S3vidbkce— 
DEFEcnvB  Appliances— iHSPBonoN. 

In  an  action  for  death  of  a  brick  burner 
from  the  fhlllng  of  a  portion  of  a  shed  upon 
which  he  had  stepped  to  avoid  the  beat,  fumes, 
and  gases  arising  from  the  kiln  upon  which  he 
bad  been  woiking,  evidoioe  AeM  suiBdent  to  Jus- 
tify a  finding  that  a  proper  insneetion  of  tbe 
ahed  would  have  disclosed  the  dafect 

[Bd.  Nt^.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  {  968;  Dec  Dig.  %  27a*] 

5.  Mabteb  and  Servant  a  124*)— Injuries  to 
Servant— DEVBcnvs  Appuancis— Dutt  op 
Inspection. 

Where  briiA  buners  had  been  Jn  the  habit 
for  two  or  three  years  of  using  a  shed  along 
the  side  of  a  kiln  to  go  npon  to  avoid  the  gases 
and  beat,  and  cleats  of  wood  had  been  nailed 
thereon  to  keep  them  from  slipping  while  so  do- 
ing, the  duty  of  Inspection  to  see  that  the  shed 
was  in  a  safe  condition  (or  so  doing  was  upon 
the  employer. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  !  235 ;  Dec.  Dig.  S  124.*] 

6.  Master  and  Servant  (|  235*)  —  Ihjubies 
TO  Servant^-Contbibutort  Nboliqence— 
Dutt  of  Ihspkotion. 

Rrick  bnmers  who  had  been  In  the  habit  for 
two  or  three  years  of  using  a  sbed  along  the 
side  of  a  kiln  to  go  upon  to  avoid  the  gases  and 
heat,  cleats  of  wood  having  been  nailed  tbere<Hi 
to  keep  them  from  slipping,  were  not  required 
to  inspect  the  shed  to  see  Uiat  it  was  in  a  safe 
condition,  but  could  rely  npon  the  presumption 
that  the  employer  had  done  his  duty  In  inspect- 
ing the  shea. 

[Bd.  Note.— For  oQier  cases,  see  Master  and 
Servant  Cent  Dig.  |  714;  Dec.  Dig;  f  235.*] 

7.  Master  and  Servant  (|  280*H-Injurie8 
TO  Servant  —  SuFFiciBNCT  of  Btidbroe  — 
Assuuftion  of  Risk. 

In  an  action  for  death  of  a  brick  burner 
from  the  falling  of  a  portion  of  a  shed  upon 
which  he  had  stepped  to  avoid  the  heat,  fumes, 
and  gases  arising  from  the  kiln  npon  whidi  he 
liad  been  working,  evidence  held  not  to  show 
that  the  defect  In  the  shed  was  obvious,  or  that 
deceased  had  notice  thereof. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  |S  988,  984;  De&  Dig;  f 
28a*l 
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Appeal  txom  District  Oonrt*  ElUa  Co<iiity; 
F.  L,  Hawkins,  Judga 

Action  by  Ii.  G-  Ttmnpaon  and  otben 
asBlnst  tbe  Ferris  Press  Brlcfc  Company. 
Jadgmokt  for  plaintiffs,  and  defendant  ap- 
peals, .^ffflrmed. 

O.  a  Oroce.  for  i^peUant  W.  M.  Tldwell 
and  Farrar,  UcBaia  &  Eemble,  for  appellees. 

BOOKHOUT,  J.  Tills  was  an  action  in 
the  district  court  of  Ellis  county,  Tex.,  by 
L.  C.  Thompson  et  al.,  widow  and  children 
of  3.  W.  Thompson,  deceased,  against  Fer- 
ris Press  Brick  Company,  for  damages  re- 
sulting from  the  death  of  said  J.  W.  ThCHnp- 
son,  who  on,  to  wit,  September  15,  1907,  re- 
ceived Injuries  at  tbe  plant  of  appellant  re- 
sulting In  his  death.  It  was  claimed  on  be- 
half of  appellees,  plaintiffs  below,  that  the 
death  of  said  J.  W.  Thompson  was  caused 
by  actlonahle  negligence  on  the  part  of  ap- 
pellant, of  which  he  was  an  employe,  in 
failing  in  various  particulars  alleged  to  fur- 
nish him  a  reasonably  safe  place  to  work, 
and  In  falling  to  properly  construct,  inspect, 
and  keep  in  reasonably  safe  condition  a 
shed  of  one  of  its  brick  kilns,  a  portion  of 
which  fell,  resulting  In  injuries  to  said  J.  "W. 
Thompson,  which  caused  his  death.  The  de- 
fendant tielow  answered  by  exceptions,  gen- 
eral and  special,  a  general  denial,  and  pleas 
of  assumed  risk  and  contributory  negligence 
on  the  part  of  said  J.  W.  Thompson.  A 
trial  at  the  S^tember  term,  1908,  of  the 
district  court  of  Ellis  county,  resulted  In  a 
verdict  and  judgment  for  plaintiffs  below 
for  $5,000  apportioned  between  them,  and, 
a  new  trial  being  refused,  this  appeal  was 
perfected. 

Conclusions  of  Fact 

J.  W.  Thompson  on  the  15th  day  of  Sep- 
tember, 1907,  was  in  the  employ  of  appel- 
lant as  a  bride  burner  at  Its  plant  in  Ellis 
county,  Tex.,  on  wbicb  day,  while  at  work 
and  within  the  scope  of  the  duties  ot  his 
empl(^ment,  he  sustained  Injuries  resulting 
in  his  death.  At  the  time  of  the  injuries  to 
Thompson  appellant  bad  seven  kilns  in  oper- 
atl<Hi  at  its  plant  In  Foris,  Tex.  Nos.  1, 
2,  8,  4,  &,  and  6  paralleled  each  other  with 
about  18  or  20  feet  between  each,  and  these 
kilns  faced  to  tbe  nortli.  Kiln  No.  7  was 
off  by  ita^  A  kiln  has  permanent  walls  of 
dry  brick  on  the  sides  and  ends,  except  that 
one  end  is  open.  It  Is  alx>ut  65  feet  long, 
25  feet  wide,  and  IS  feet  high,  and  looks 
like  a  solid  structure  without  windows.  At 
tbe  bottom  of  each  side  are  eyes,  wbich  are 
15  in  number  to  the  side,  and  are  2  tn-ick 
wide  and  arched  over,  and  extend  ont  from 
the  walls  of  the  kiln  about  18  Inches.  Fuel 
Is  placed  in  these  eyes  for  the  purpose  of 
burning  the  brick.  The  green  brick  are  plac- 
ed In  the  kiln  In  audi  manner  that  the  heat 
can  go  through  them.  On  top  of  the  green 
brick  at  the  top  of  the  kiln  Is  a  layer  of  dry 
brick  called  '"a  platten."  A  roof  la  construct- 


ed over  eacb  kiln  as  fitdlows:  Alwigalde  tbe 
kiln,  every  12  feet,  posts  of  6  by  8  stuff  ex- 
tend &om  the  gnnmd  to  above  Uie  top  of  the 
kiln.  On  top  of  these  posts  are  plates  of 
four  by  wIt  ttmbers,  and  from  these  ^tes 
two  by  six  rafters  are  attached,  and  Dpon 
which  tbe  roof  Is  placed.  Tbe  roc^ng  Is  1 
by  12  htaing  so  arranged  that  balf  of  It  can 
be  opened  while  a  kiln  la  burning  to  enable 
the  heat  and  fumes  to  escape;  The  side 
fiheds  are  omstnicted  as  follows:  Kear  tbe 
top  of  the  kiln  a  two  by  six  stringer  Is  fas- 
t^ed  to  the  six  by  eight  posts  which  sup- 
port the  roof  ot  tbe  kiln.  This  stringer 
runs  all  along  tlie  side  of  4he  kUn.  Rafters 
run  down  from  this  two  by  six  stringer,  and 
a  brace  'of  two  by  alx  stuff  comes  up  from 
tbe  posts  below  and  meets  this  rafter  near 
the  center  of  the  space  between  tbe  kilns, 
and  the  ends  of  i^e  rafter  and  brace  are 
sawed  square.  To  this  square  md  Is  nailed 
a  two  by  six  stringer  from  one  to  tbe  other 
of  said  rafters  and  braces  all  tbe  way  down 
the  center  of  the  space  between  the  kllns. 
On  the  top  of  this  fk'amework  Is  nailed  1 
by  12  b(aing,  and  the  outer  or  lower  edge 
of  the  shed  thus  constructed  Is  about  11  feet 
from  the  ground.  There  are  no  posts  sup- 
porting tbe  outer  edge  of  tbe  shed.  The 
side  sheds  thna  ctmstructed  frmn  eadi  kiln 
come  about  together  In  the  cent»;  In  fact, 
the  outer  edge  of  the  west  shed  of  kiln  Na 
5  projects  slightly  over  the  outer  edge  of  the 
east  shed  of  kiln  No.  6.  Tben  Is  also  a  shed 
similarly  constructed  running  the  entire  north 
front  of  kllna  1  to  6,  except  that  posts  from 
tbe  ground  up  support  the  outet  edge  of  this 
shed.  There  are  no  posts  sunwrtlng  tbe  out- 
er edge  of  the  side  sheds,  nw  is  there  any 
sleeper  between  Hie  outer  sleeper  of  the  side 
sheds  and  tbe  sleeper  near  tbe  top  of  tbe  kiln 
above  mentioned.  In  burning  a  brick  kiln 
the  brick  burner  frequently  has  to  go  on  top 
of  the  kiln  and  work  the  kiln;  tliat  is.  to 
control  the  heat,  causing  it  to  go  to  dlfCer- 
eut  parts  of  the  fcUn.  He  does  this  work- 
ing the  platten^^the  dry  brick  on  top.  He 
has  a  shovel,  and,  when  the  heat  has  suffi- 
ciently burned  a  brick,  he  tightens  up  the 
platten  there  and  opens  it  at  other  places, 
and  thus  regulates  the  heat 

One  witness  testified:  "This  la  Iiot  work, 
and,  beiridea  the  heat,  gases  escape  from  the 
burning  kiln.  The  bnrner  pnta  something 
under  his  eihoes  for  their  protecUm.  We 
wear  a  piece  oi  bdt  oa  our  shoe  soles  to 
protect  them  fftun  the  beat.  Sometimes  a 
man  can  stay  longer  on  top  of  a  Uhi  than 
at  others.  I  have  gone  on  kilns  and  d<me 
all  the  necessary  wwk  to  be  done  at  that 
particular  time  before  getting  off,  and  again 
I  have  had  to  get  off  before  Onlsblng  the 
work.  Some  kilns  seem  to  bare  mwe  fumes 
and  gases  or  sulphur  than  otbm,  and  yon 
can  stay  on  a  kiln  longer  some  times  than 
yon  can  at  other  times.  Usual^  tme  has  to 
get  off  befm  flnlsblng  his  necessary  work, 
then  go  back  and  finish  it  Tbls  la  because 
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of  tbe  beat  and  gu  escaftlnff  throagb  tbe 
top  of  tbe  kiln.  Generally  a  brick  bnrnw, 
when  he  leaves  the  top  of  the  blln,  gets  off 
on  a  sbed— that  Is,  If  be  does  not  aim  to 
go  dovn.  to  the  gronnd.  If  he  has  not  fin- 
ished taU  work  and  Just  steps  ofE  to  cool  a 
little,  bo  steps  off  on  the  shed.  •  *  • 
When  we  sot  too  warm  on  tbe  top  of  the 
kiln  and  wanted  to  finish  before  we  went 
down,  we  would  Just  step  off  on  a  shed  to 
cool.  Tbe  foreman  knew  that  the  burners 
used  tbe  rtieds  for  that  purpose.  On  the 
sheds,  about  one-third  tbe  way  or  a  Ut- 
tle  mwe  ftom  the  upper  edges,  cleats  of 
wood.  Just  any  kind  of  material  that  could 
be  picked  up,  bad  been  nailed  along  the 
sheds.  I  know  that  the  burners  used  the 
sheds,  as  I  have  ^ted,  for  two  or  three 
years  before  Mr.  Thompson  was  hurt  Thore 
was  nothing  else  for  a  man  to  get  out  on 
when  he  got  too  warm  and  had  to  retire,  ex- 
to  go  out  on  tbe  front  shed  and  down  to 
tbe  ground." 

Tbe  Injuries  to  Thompson  from  which  his 
death  resulted  were  caused  by  tbe  falling  of 
a  portion  of  tbe  sbed  attached  to  kiln  No. 
6,  which  gave  way  at  or  near  Ite  outer  or 
lower  edge,  causing  TbcHupsmi  to  foU  to  the 
ground.  Thompson  was  at  work  on  top  of 
kiln  No.  6,  and  the  beat  and  fumes  and 
gases  becmning  so  great  he  stepped  there- 
from to  avoid  tbe  same  to  the  sbed  on  kiln 
Na  6»  which  gave  way,  and  he  was  pre- 
cipitated to  the  ground.  That  part  Of  shed 
No.  6  wbidi  fell  was  in  an  unsafe  condition, 
in  that  the  braces,  deeper,  and  framework  of 
the  shed  had  become  decayed  and  rotten, 
and  the  nails  with  which  the  sleepers  were 
fastened  to  tbe  braces  were  rusted  and  rotten. 
Tills  condition  of  tbe  Rfbed  could  have  been 
discovered  by  Inspection,  and  It  was  appel- 
lant's duty  to  Inspect  said  shed,  and  Its  fail- 
ure to  do  so  and  its  failure  to  have  the  shed 
In  a  reasonably  safe  condition  for  a  brick 
burner  to  retire  upon  was  n^llgenc^  which 
proximately  caused  the  injuries  to  said 
Thompson.  The  deceased,  Thompson,  was 
not  guilty  of  negligence,  and  did  not  assume 
tbe  risk.  By  his  death  appellees  have  sus- 
tained damage  in  the  amount  of  the  verdict 
and  Judgment. 

Conclusions  of  Law. 

It  Is  contended  that  tbe  trial  conrt  erred 
in  refusing  to  Instruct  the  Jury  peronptorily 
to  return  a  verdict  for  defendant  AB  shown 
by  our  conclusions  of  fact,  there  was  no  er- 
ror in  this  action.  The  evidence  made  a 
case  of  actionable  negligence  on  the  part  of 
appellant,  and  not  purely  an  accident,  as  la 
contended. 

Nor  does  tbe  evidence  raise  the  Issae  that 
appellant  had  provided  a  safe  way  for  brick 
burners  to  go  from  the  shed  of  one  kiln  to 
that  of  another,  and  that  Thompson,  Instead 
of  adapting  such  safe  way,  took  a  dangerous 
way.  The  evidence  showed  that  the  em- 
ployee bad  babltoally  used  flie  sheds  to  re- 


tire upon  from  the  gases  and  beat  for  two  or 
three  years,  and  that  deata  of  wood  had 
been  nailed  thereon  to  keep  them  from  slip- 
ping while  so  doing. 

It  contended  that  tbe  fact  that  the  nails 
Intended  to  h<dd  tbe  nx^g  plank  to  tbe 
Blester  that  broke  were  rusted  to  the  extent 
shown,  and  that  one  end  of  this  sleeper  wu 
decayed,  about  two  of  the  nails  in  It  and 
that  the  sleeper  was  defective  under  the 
roofing  plankB,  are  aU  inunaterlal,  since  it 
was  shown  by  production  <tf  .the  broken  sleep- 
er Its^  tliat  neither  of  these  ctmdltions 
caused  the  break,  whlcb  began  below  the 
lowest  nail  on  the  defective  end*  and  split 
up  obliquely  to  the  top  of  tbe  sleeper,  and 
that  there  is  nothing  In  the  evidence  to  show 
that  the  master  would  have  anticipated  a 
break  of  this  sleeper  in  this  way.  We  do 
not  agree  to  this  contHition.  It  was  the  duty 
of  appellant  to  provide  Its  employgs  a  rea- 
sonably safe  place  to  work.  About  two  or 
three  months  prior  to  the  Injury  to  Thompson 
there  bad  been  some  repairs  put  upon  the 
shed  of  kiln  No.  6,  tbe  shed  which  gave  way. 
The  workman  who  made  the  repairs  asked 
Nolen,  the  foreman,  if  he  wanted  him  to  go 
ahead  with  the  repairing  and  get  everything 
in  good  shape.  Nolen  replied:  "No;  just  go 
ahead,  and  do  what  has  to  be  done  at  pres- 
ent" The  witness  Reeves  testified:  That  be 
"saw  the  broken-down  section  of  the  shed 
where  Thompson  was  injured  the  next  day 
after  tbe  injury,  and  said  that  the  outer 
sleeper  was  broken,  was  busted  and  split  up, 
and  looked  to  be  a  little  doty,  and  the  nails 
were  kind  of  rusted  out  It  had  become  de- 
cayed some  and  spilt  out  and  part  of  tbe 
crack  looked  like  It  was  old  and  bad  become 
dry  from  the  beat  The  decayed  and  split 
part  of  the  stringer  was  somewhere  near  the 
center  of  the  piece  at  one  end.  That  this 
shed  vras  exposed  to  the  weather,  dust, 
smoke,  and  gases  which  made  the  lumber 
lo<A  dark,  dusty,  and  smoky.  That  all  the 
sheds  bad  this  appearance.  That  on  account 
of  the  (larkened  condition  of  tbe  lumber,  he 
did  not  think  Its  soundness  or  nnsoundness 
could  be  told  by  merely  looking  at  It,  nor 
could  the  rusted  and  decayed  condition  of  the 
nails  inside  of  the  wood.  A  man  on  top  of 
the  shed  could  not  see  the  stringer  below  ex- 
cept tbrougb  tbe  cracks  of  the  roofing  plank, 
and  he  supposed  that  a  man  walking  on  the 
ground  below  would  be  six  or  seven  feet  be- 
low this  stringer,  and  he  did  not  suppose  that 
a  man  below  by  merely  looking  up  conld  see 
the  crack  of  which  he  spoke,  without  close 
Inspection.  He  had  never  noticed  It  before." 
McCarson,  a  witness  for  plaintiff,  testified: 
"That  he  was  a  carpenter  and  went  to  the 
place  about  20  or  25  mlnntes  after  the  in- 
jury to  Thompson.  That  be  noticed  the  con- 
ditions as  they  then  were  at  the  place  of  the 
accident  He  found  that  the  sleeper  that 
bad  been  broken  had  decayed  some,  and  the 
nails  were  verjr  rottou  Nearly  every  <me  he 


Digitized  by 


Google 


602 


124  SOUTHWESTEBN  BEPOBTBB. 


(Tex. 


looked  at  was  about  rotten  In  two.  He  could 
not  say  for  euro  whether  one  could  liaTe 
told  this  condition  by  merely  looking  at  the 
Bleeper,  which  was  pretty  badly  smoked  up. 
It  was  smoked  pretty  tolerably  black.  He 
could  not  tell  the  extent  to  which  the  sle^r 
was  rotted,  as  he  did  not  pay  very  close  at- 
tention to  It— Just  noticed  It  was  rotten,  but 
did  not  know  to  what  extent  When  two 
pieces  of  timber  come  together,  and  the 
joints  are  subject  to  the  Influoice  of  the 
weather,  rain,  etc.,  they  begin  to  rot  at  the 
Joints  most  every  time,  and,  when  one  Is 
laid  on  the  other,  they  are  apt  to  b^in  to  rot 
at  the  Junction.  One  standing  under  the 
shed  could  not  tell  the  condition  of  the  lum- 
ber under  the  planks  between  it  and  the  raft- 
er without  a  close  examination,  but  a  critical 
examination  would  disclose  the  condition, 
and,  if  such  an  examination  had  been  made 
of  the  sleeper  in  question  and  its  Junction 
points  with  other  timbers,  it  would  have 
shown  that  a  new  piece  of  lumber  should 
have  been  put  in  its  place  or  that  another 
piece  of  lumber  should  have  been  spliced  on 
it;  for  instance,  pieces  of  lumber  four,  Ave, 
or  six  feet  long  could  have  been  {q:>llced  over 
the  Joint  to  the  'sleepers,  and  have  made  the 
place  safe.  The  condition  that  he  saw  show- 
ed that  some  repairs  were  required,  whether 
to  be  made  In  the  way  Indicated  or  not" 

It  may  be  true,  and  doubtless  was,  that 
one  casually  walking  under  the  shed,  it  be- 
ing elevra  feet  from  the  ground,  or  casual- 
ly walking  oxer  the  shed,  would  not  discover 
the  defect  therein.  But  the  evidence  was 
sufficient  to  Justify  the  finding  that  a  proper 
inspection  of  the  shed  would  have  disclosed 
the  defect  and  the  dangerous  condition  of 
the  shed.  The  duty  of  inspection  was  on 
appellant  Railway  Co.  v.  O'FIel,  78  Tex.  486. 
15  S.  W.  88;  WilliamB  v.  Heunefleld.  120  S. 
W.  667.  There  was  no  doty  <tf  Inspectloa 
upon  Thompson.  He  could  rely  upon  the  pre- 
sumption that  the  master  had  done  his  duty 
In  this  respect  The  evidence  did  not  show 
that  the  defect  in  the  ehed  was  obvtona  or 
that  Thompson  had  notice  of  the  same. 

It  Is  assigned  as  error  that  the  court  erred 
In  paragraphs  8  and  9  of  the  chei^  in  in- 
Btrucdng  the  Jury,  In  substance,  "that  if  the 
tide  duds  of  kilns  five  and  six  were  fur- 
nished as  places  of  retirement  by  brick  bum- 
ns  In  oomse  of  their  employmait,  or 
were  permitted  to  be  used  such  bnmers 
as  i^aoes  ot  r^rement  in  the  course  of  their 
employment,  that  it  was  the  Auty  of  de- 
fendant  to  use  ordinary  care  to  make  rea- 
sonable Inqtectlon  ot  said  dieda,  and  to  main- 
tain tbem  In  a  reasonaUy  safe  condition  tor 
snch  pnrpoee^  and  In  submitting  whetiier  de- 
fendant failed  to  make  a  reasonable  Inspec- 
tion of  the  shed  that  broke,  and  whether 
saCh  failure,  U  snch  there  was,  was  a  proxi- 
mate caose  of  the  Injuries  to  J.  W.  Thomp< 
son,  because  (1)  thore  was  no  evtd^ce  that 


the  shed  of  kiln  No.  6,  when  that  kiln  was 
not  in  use,  was  furnished  as,  or  was  know- 
ingly permitted  to  be  used  as,  a  place  of  re- 
tirement for  bride  burners  when  working  on 
kiln  No.  6.  as  J.  W.  Thompson  evidently  nsed 
such  shed  when  he  was  injured,  neither  was 
tbore  any  evidence  showing  that  the  defend- 
ant should  reasonably  have  anticipated  that 
said  Thompson  would  use  said  shed  as  he 
evidently  did  when  he  was  Injured;  and  (2) 
there  was  no  evidence  that  the  defendant 
had  knowledge,  or  notice,  of  any  fact  that 
made  it  its  duty.  In  the  exercise  of  ordinary 
care,  to  inspect  the  shed  which  broke,  and 
the  sle^>er  which  broke,  with  reference  to 
the  occurrence  which  caused  the  injuries  to 
said  Thompson,  and  the  causes  thereof." 
This  contention  Is  not  sustained.  TTie  erl- 
dence  Justified  a  charge  on  the  duty  of  in- 
spection of  the  shed,  and  the  Jury  were  Jus- 
tified in  their  finding  that  a  proper  In^)ec- 
tlon  would  have  furnished  knowledge  of  the 
defects  therein. 

No  reversible  error  having  been  pointed 
onl^  the  Judgment  Is  affirmed. 

On  Rehearing. 

The  appellant  In  its  motion  for  rehearing 
contends  that  we  were  in  error  in  holding  in 
our  opinion  that  the  evldeice  did  not  raise 
the  issue  that  appellant  had  provided  a  safe 
way  for  ite  employes  to  go  from  the  shed  of 
one  brick  kiln  to  the  shed  of  another,  and 
that  Thompson,  the  deceased,  instead  of  us- 
ing the  safe  way,  took  another,  which  was 
dangerous,  to  his  injury.  There  was  evi- 
dence that  planks  had  been  placed  on  one 
side  of  roof  Na  5  to  the  top  of  roof  No.  6L 
It  is  not  clear  from  the  evidence  that  Oiese 
planks  were  provided  for  the  bnruMS  or 
used  by  them  to  retire  upon.  However,  we 
find  the  trial  court  fairly  and  fully  submitted 
to  the  Jury  the  Issue  as  to  wheth^  the  ap- 
pellant had  provided  a  safe  way  fOr  the 
burners  to  retire,  and  were  told  if  it  had  aud 
that  Thompson,  Instead  of  taking  the  safft 
way,  chose  the  dangerous  way  and  as  a  re- 
sult was  Injured,  thea  the  Jury  were  told 
he  assumed  the  risk,  and  they  should  find 
for  d^endant 

The  motiw  tor  rdiearlng  Is  overruled. 


GURLET  V.  SAN  ANTONIO  4  A.  P.  RT.  Ca 
(Court  of  Civil  Appeals  of  Texas.    Dec.  22, 
1909.   Rehearing  Denied  Jan.  26,  19ia) 

1.  DvioimcE  (5  529*)— KxPKBT  TBsnmcONT. 

In  an  action  for  damages  to  plaintiff's  land 
from  an  overflow  of  waters  of  a  creek,  result- 
ing from  the  erection  of  an  embankment  by  de- 
fraidant,  testimony  of  an  expert  engineer,  to  the 
effect  that  plaintiff's  land  would  have  been  af- 
fected by  the  waters  in  the  manner  complained 
of,  regudleas  ot  the  constmction  of  the  rail- 
KMd,  was  wlffllBalble. 

[Dd.  Mote.— For  other  case%  see  EMdeoce^ 
Cent  Dig.  {  2838;  Dec  DigTl  529.*] 
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2.  Tbuz,  CI  252*)— InsiBUonoNs. 

In  mn  action  against  a  railroad  for  dam- 
ages throng  the  orerflow  of  plaintllf «  land, 
where  the  record  did  not  show  the  land  suffered 
from  overflow  from  B.  river  daring  each  of  cer- 
tain yeara,  a  diarge  that  if  plaintiff**  land  was 
aubject  to  orezflow  from  waai  riTcr,  and  If  all 
damages  resulted  from  such  orerflows,  and  not 
from  the  waters  of  a  certain  creek,  as  alleged 
in  the  petition,  to  find  for  defendant  was  mis- 
leading, in  that  the  jiiiy  might  infer  that  it  was 
predicated  on  the  theory  that  the  damage,  if 
any^  was  caused  by  orerflows  of  the  B.  river, 
donng  the  years  named. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  Si  596-612:  Bee  Dig.  {  252.*] 

8.  Btidkncb  (I  96*)— BuBDEiT  OT  Psoor. 

A  charge  permitting  a  reeoTen  only  if 
plaintiff  had  proved,  not  only  allwatfons  of  his 
own  pleadhigs,  but  also  disproved,  by  evidence 
of  a  negative  imaracter,  defmstva  matters  plead- 
ed by  defendant,  was  erroneous. 

[Bd.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ti  11»-121;  Dec.  Dig.  S  96.*] 
4,  Watebs  and  Watkb  Ooubses  ({  179*)— 

OBSTBUOnOnS— DaMAOES— iNSTBUCnONS. 

In  an  action  for  damages  to  plaintiff's  land 
throagh  an  overflow,  caased  by  the  constraction 
of  deiendant's  road,  where  the  evidence  was  in- 
sufficient to  support  a  finding  that  the  diversion 
of  the  waters  of  a  creek  resnlting  from  certain 
levees  was  responsible  for  all  excessive  overflows 
and  consequent  damages,  a  chaise  that,  if  either 
of  such  levees  so  contnbuted  to  the  diversion 
of  the  waters  of  the  creek  as  to  cause  ths  dam- 
age complained  of,  and  that  the  acta  of  defend- 
ant did  not  contribute  to  the  same,  and  that 
plaintiff  would  have  suffered  the  damage  had 
such  acts  not  been  conunitted  by  defendant,  the 
latter  was  not  liable  was  objectionable,  as  au- 
thorizing tlie  Jury  to  conclude  from  the  dis- 
junctive fom  in  which  ths  various  matters  of 
defense  were  stated  that  a  verdict  for  defend- 
ant would  be  authorized  if  any  one  or  mote  of 
such  defenses  were  established. 

[E3d.  Note.— For  other  cases,  see  Waters'  and 
Water  Courses.  Dec.  Dig.  |  179.*] 

Appeal  team  Dlatrlct  Court,  McLeniuui 
County ;  Hartiiall  Sarratt,  Judgew 

Action  by  John  Ourl^  agahut  the  San  An- 
tonio ft  Aransas  Pass  BaUway  Company. 
Jadgmcnt  for  defendant;  and  plaintiff  ap- 
peals. Reversed  and  remanded  for  new  trial. 

Sleeper,  Boynton  &  Kendall  and  Taylor  & 
Gallagher,  for  appellant  R.  J.  Boyle  and 
Baker  ft  Baker,  for  appellee. 

SHEIiLEY,  Special  Justice.  Appellant  In- 
stituted this  snlt  against  appellee  for  the  re- 
covery of  damages  allied  to  have  been  sus- 
tained by  blm  as  a  result  of  overflows  of  ap- 
pellanfa  lands  by  the  waters  of  Bullhlde 
cre^  and  consequential  Injury  to  the  rental 
Talnes  of  said  lands,  caused  by  the  improper 
construction  of  appellee's  railway  across  his 
lands  and  those  contiguous  thereto.  Appd- 
laut's  petition  allied,  among  other  things, 
that  appellee  constructed  Its  railway  in  1889, 
In  a  southerly  direction  across  a  strip  of  low 
land  lying  north  of  his  land,  and  on  and 
across  his  land;  that  a  high  embankment  was 
erected  for  the  roadbed  of  said  railway  across 
said  flat  strip  of  land,  and  was  so  constmct- 
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ed  as  to  stop  some  of  the  channels  ot  Bull- 
hide  creels,  which  flowed  through  said  strip 
of  low  land,  and  to  stop  the  flowing  of  the 
water  over  said  low  land  through  Its  accus- 
tomed channels,  and  compelled  It  to  flow 
throt^  certain  openings  In  said  embank- 
ment provided  therefor  by  appellee ;  that  ap- 
pellee negligently  failed  to  construct  openings 
In  said  embankment  sufficient  to  provide  for 
the  ready  and  natural  flow  of  the  water  as 
It  had  flowed  previous  to  the  construction  of 
the  railway,  and  failed  to  locate  openings  at 
such  places  as  the  natural  lay  of  the  land  re- 
quired ft>r  the  anobstructed  flow  of  the  wa- 
ter ;  tbat  In  the  cfmstmction  of  said  embank- 
ment appellee  caiued  to  be  cut  along  ttch 
side  of  Bald  embankment  ditches  or  barrow 
pits,  and  that  as  a  result  of  this  a  lai^  part 
of  the  water  of  Bnlllilde  cre6k.  Instead  ot 
flowing  across  said  flat,  as  formerly,  was 
caused  to  flow  down  said  ditches  or  barrow 
pits,  and  through  openings  In  said  embanlf 
ment,  and  discharged  on  appellant's  land. 
Appellant  farther  allied  that  appellee  con- 
stmcted,  or  permitted  the  construction  of,  a 
dam  w  levee  at  the  north  end  of  said  onbank- 
moDt,  ertendlng  from  said  embankment  In  a 
soutbeastwly  direction  to  the  edge  of  appel- 
lee's right  of  way,  and  that  such  obstruction 
as^ted  in  tumliv  the  water  southward  down 
the  right  of  way,  throagh  the  alleged  barrow 
pits,  and  ultimately  onto  the  lands  of  appel- 
lant Appellant  further  alleged  that  because 
of  the  acts  of  appellee  aforesaid  the  waters 
of  the  creek  were  so  concentrated  and  deliv- 
ered upon  his  land,  and  same  was  thereby  so 
frequentiy  Inundated,  that  he  was  unable  to 
rent  a  lai^e  portion  of  It  for  the  years  1900 
to  1903.  Appellee's  answer  contained  general 
demurrer,  special  exertions,  general  denial, 
and  special  pleas,  setting  up  (1)  that  It  had 
nothing  to  do  with  diverting  the  waters  of 
the  creek  from  their  accustomed  chaimels; 
that  before  the  construction  of  the  railroad 
one  Norwood  had  constructed  a  levee  1,800 
feet  long,  on  the  west  line  of  his  land,  which 
adjoins  appellee's  right  of  way,  thereby 
changing  the  course  of  said  creek,  and  caus- 
ing a  part  of  the  waters  of  the  creek  to  flow 
along  Its  right  of  way  and  In  the  direction 
of  appellant's  land ;  (2)  that  for  several  years 
after  said  railroad  was  constructed  the  wa- 
ters of  Bullhlde  creek  flowed  as  they  former- 
ly did,  and  until  the  main  prong  of  the  creek, 
immediately  east  of  appellee's  trestle,  at  the 
north  end  of  the  embankment,  was  bridged 
by  laying  logs  in  the  bed  of  the  stream  for 
the  purposes  of  a  bridge,  thus  causing  the 
waters  In  said  prong  of  the  creek  to  be  dl* 
verted  along  a  wagon  road,  which  extended 
along  the  east  side  of  the  right  of  way  until  It 
reached  the  barrow  pits,  and  that  each  fresh- 
et gradually  wore  said  wagon  road  until  a 
channel  was  cut  along  said  right  of  way,  and 
In  the  direction  of  anwllanfs  land ;  0)  that 
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after  the  railroad  was  conBtructed,  ODe  Ed. 
Norwood  constructed  a  levee  Just  outside  of 
tbe  ri^bt  of  way  adjoining  said  alleged  log 
bridge,  to  prevent  water  from  flowing  on  bis 
farm,  which  contributed  also  to  the  diver- 
sion of  the  water  down  the  right  of  war;  W 
tbflt  the  channel  of  "Dry  branch,"  which  is 
termed  "BuUhlde  creek"  by  appellant,  was 
luadequate  to  carry  tbe  water  of  BuUhlde 
creek,  and  In  all  cases  of  overflow  same  ran 
down  through  tbe  railroad  trestles,  and  onto 
appellant's  lands;  (5)  that  appellee  had  a 
trestle  650  feet  In  length  at  the  north  end 
of  Its  embankment,  under  which  there  were 
no  barrow  pits,  and  that  the  waters  of  Dry 
branch  passed  through  this  trestle  and  onto 
the  east  side  thereof,  and  divided  into  two 
prongs,  one  of  which  flowed  eastward  Into 
the  Brazos  river,  and  the  other  southeast  Into 
Bullblde  slough  ;  that  tbe  prong  flowing  east- 
ward became  fllled  up,  and  the  natural  trend 
and  flow  of  the  water  being  soatheast,  all  of 
the  water  of  said  prongs  then  flowed  soath- 
east into  BuUhlde  slough,  and  ultimately  onto 
appellant's  land,  and  that  the  water  would 
bare  so  flowed  had  the  acts  complained  of  not 
been  conunltted.  Tbe  case  was  tried  before 
a  Jury,  and  verdict  was  returned  in  favor 
of  appellee  railway  company,  apon  wfalcb 
Judgment  was  rraidwed  by  tbe  court 

Appellant's  first  asiEdsnment  of  error  com* 
plains  of  ttie  action  of  the  conrt  in  permit- 
ting appellee  to  ottm  tbe  teatlmony  of  tbe 
witness  Steptaoi  Tumor,  to  tbe  ^ect  that  In 
bis  opinion  appellant's  land  would  have  been 
overflowed  by  tbe  same  waten  from  Bullblde 
creek,  and  appellant  would  taave  suffered  tbe 
same  damage  as  was  complatoed  of,  baA  the 
railroad  not  been  built,  becauae  this  matter 
waa  the  very  one  In  issu^  and  opinion  evi- 
dence regarding  same  was  not  admls^ble  tor 
any  purpose.  The  witness  Stephen  Turner 
was  admitted  by  appellant  to  be  a  skilled 
civil  engineer,  and  It  waa  undi^ted  that  he 
was  v^  familiar  with  the  lands  <tf  appel- 
lant and  those  conUgaons  thereto;  that  be 
had  been  chief  uglneer  In  the  construction 
of  the  railway*  had  run  numerous  levels  Id 
and  about  the  neighborhood  of  BuUhlde  creek 
and  appellant'a  lands,  and  had  determined 
various  elevations  therefrom,  which  would 
tend  to  show  the  course  of  the  waters  in 
question,  and,  In  short,  had  made  a  careful 
and  thorough  Investigation  of  the  matters  In- 
volved In  the  controversy,  from  a  scientific 
point  of  view.  From  his  qualifications  as  an 
expert  engineer,  and  upon  his  Investigations 
niade  of  the  matters  In  Issue,  his  opinion  was 
elicited,  as  complained  of  by  appellant,  to  the 
effect  that  the  lands  of  appellant  would  have 
been  affected  by  tbe  waters  in  the  manner 
complained  of  regardless  of  the  construction 
of  the  railroad..  We  think  the  testimony  was 
competent  and  admissible  as  that  of  an  ex- 
pert. Tbe  question  involved  was  one  as  to 
which  there  was  a  sharp  conflict  in  the  evi- 
dence.   Its  solution  properly  Involved  tbe 


making  of  sclmtlflc  Investigations  and  deduc- 
tions therefrom,  and  we  cannot  say  that  the 
testimony  complained  of  shonld  not  have  Iteen 
submitted  to  the  Jury  for  such  weight  as 
might  be  glvoi  It  Railway  v.  Cochrane,  29 
Tex.  Civ.  App.  383,  69  S.  W.  984 ;  Bonner  v. 
Mayfleld,  82  Tex.  234,  18  S.  W.  3(6 ;  Railway 
V.  Johnston,  78  Tex.  536, 15  S.  W.  IM ;  Hfrey 
V.  Ry.  Co.,  76  Tex.  63,  13  S.  W.  165.  The  first 
assignment  Is  therefore  overruled. 

Appellant's  second  assignment  of  error  com- 
plains of  the  action  of  the  court  below  in  ex- 
cluding tbe  testimony  of  McKeown  Johuson, 
a  witness  for  appellant,  as  to  his  opinion 
concerning  the  cause  of  the  change  of  tbe 
course  of  tbe  waters  of  Bullblde  creek,  from 
where  the  witness  testified  the  indications 
were  that  such  waters  had  previously  flowed. 
BO  as  to  fiow  down  the  railway  right  of  way. 
Tbe  bin  of  exceptions  upon  which  this  assi}:u- 
ment  Is  predicated  shows  that  had  the  wit- 
ness been  permitted  to  testify,  he  would  have 
said  that,  In  his  opinion,  the  change  in  the 
flow  of  such  waters,  down  the  right  of  way  of 
appellee,  w^aa  caused  by  the  opening  of  l>ar- 
row  pits  of  the  railway  company  along  tbe 
right  of  way,  and  toward  appellant's  lands. 
The  evidence  showed,  without  conflict,  that 
tbe  witness  McKeown  Johnson  was  a  civil 
engineer  of  many  years'  experience;  that  he 
bad  done  a  great  deal  of  railway  construe- 
tlon  In  its  various  branches,  and  otber  work 
pertaining  to  his  profession.  Wittaoat  re- 
viewing the  evidence  on  the  subject  as  to  tbe 
InveatlgationB  made  1^  this  witness,  ae  to 
whi(A  he  testified  In  the  trial  below,  and  up- 
on which  his  opinion  was  based,  we  will  say 
that  the  record  disdoees  fiacts  showloe  such 
extensive  invest^tlons  on  tbe  gronnd,  run- 
ning of  levels,  and  determining  of  elevations, 
as,  in  our  cq)lnlon,  to  snffldently  quaUty  tbe 
witness  to  give  in  evidence  his  opinion  as  an 
expert  <m  the  matter  concerning  which  the 
testimony  waa  offered.  Appellee  contends 
that  the  fact  Inquired  about  was  not  a  fact  to 
be  proved  by  eiqtert  evidence,  and  that  tbe 
Jury  were  aa  capable  of  passing  upon  same 
as  was  the  witnesa.  To  tbia  proposlti<m  we 
cannot  accede.  The  evidence  exduded.  waa 
of  the  same  character  aa  that  of  tbe  witness 
Stephen  Turner,  which  ia  discussed  above. 
Tbe  qualiflcatlons  of  the  witness  Johnson  as 
an  expert  on  the  subject  were  equally  aa 
strong  as  those  of  the  witness  Turner;  and. 
having  held  that  the  testimony  of  the  latter 
was  properly  admitted.  It  could  not  be  con- 
sistently aald  that  the  testimony  of  tbe  form- 
er was  properly  excluded.  We,  therefore, 
conclude  that  appellant  ahonid  have  been  per- 
mitted to  introduce  the  testimony  disclosed 
by  tbe  bill  of  exertion,  and  that  the  action 
of  the  court  in  sustaining  the  objection  there- 
to was  error,  for  which  the  case  will  have  to 
be  reversed. 

In  view  of  another  trial  it  la  thought  prop- 
er to  notice  tbe  remaining  asalgnmaits  cou- 
talned  In  appellant's  brief. 
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The  tlilrd  aBsJgnment  of  error  complabu  of 
the  following  charge,  given  at  the  request  of 
appellee  railway  company:  "If  you  find  from 
the  evidence  that  plaintiff's  land  was  sub- 
ject to  overflow  from  the  Brazos  river,  and 
that  all  damages,  If  any,  to  the  rental  value 
of  plaintffTs  land  during  the  years  1900, 1901. 
19(^  and  1808  resulted  from  overflows  in  the 
Brazos  ilvo',  and  not  fMm  the  waters  of 
BoUhide  creek,  as  complained  of  In  plain- 
tiff's petition,  yon  will  find  for  -defendant** 
It  is  contended  by  appelant  that  there  was 
no  evidence  In  ttie  record  to  the  effect  that 
all  of  the  damage  to  the  rental  value  of  his 
lands  during  the  years  In  question  resulted 
from  overflows  of  the  Brazos  river,  and  that 
the  charge  complained  of  authorized  a  find- 
ing for  defer  ~  ^t  <m  such  a  theory.  We 
think  the  assignment  is  not  without  merit 
and  that  the  diarge.  if  not  positively  er- 
roneous, is  at  least  misleading  and  confus- 
ing, and  upon  another  trial  should  be  modi- 
fied. While  it  might  have  been  the  theory  of 
the  court.  In  giving  the  chaige  In  question, 
that  overflows  occurring  in  the  Brazos  river, 
whether  during  each  of  the  years  Involved  or 
not,  may  have  been  the  cause  of  all  the  dam- 
age occasioned  the  rental  value  of  appellant's 
lands  during  these  years,  yet.  If  the  facts  in 
evidence  authorized  a  charge  upon  such  theo- 
ry, the  one  given  does  not  clearly  present  the 
same.  The  charge  h««  complained  of  is  sub- 
ject to  the  criticism  that  the  Jury  might  pos- 
sibly infer  therefrom  that  It  was  predicat- 
ed upon  the  theory  that  the  damage,  if  any, 
was  caused  by  overflows  of  the  Brazos  river 
durii^  particular  years  In  controversy,  1900 
to  1903.  The  recwd  does  not  show  that  ap- 
pellant's lands  suffered  ttom  overflows  of 
said  river  during  each  of  said  years,  and  we 
think  that  upon  another  trial  this  charge 
should  be  so  corrected  as  to  eliminate  any 
doubt  as  to  the  theory  in  the  mind  of  the 
court  upon  which  the  instruction  is  baaed. 

The  fourth  and  fifth  assignments  of  error 
urge  that  ccrtatai  portions  of  the  main  charge 
are  subject  to  the  objection  that  same  re- 
quired of  the  plaintiff  too  great  a  burden  in 
proving  his  case.  The  court  In  the  fourth 
paragrajA  of  its  charge,  in  submitting  to  the 
Jury  the  acts  complained  of  In  plaintiff's  pe- 
tition as  causli^;  the  damages  for  which  re- 
covery was  asked,  properly  enumerated  same, 
in  the  order  la  which  they  were  pleaded,  but. 
Instead  of  concluding  the  premise  at  that 
point,  iffoceeded  as  follows:  "And  you  fur- 
ther believe  from  the  evidence  that  the  said 
wat^  would  not  have  flowed  on  plaintiff's 
land,  or  vronld  not  have  flowed  on  same  In 
such  quantity  «r  so  frequently,  but  for  Its , 
manner  of  constrnctlon  and  maintenance,  or 
either,  <Df  defendant's  roadbed  or  bairow 
pits,  •  •  •  then  If  you  so  find,  you  wUI 
flud  for  plaintiff,  and  the  burden  of  proof 
rests  upon  plabitlff  to  establish  such  facts 
and  tlw  amount  of  the  damages  by  a  pre- 
XHmderance  of  the  evidence."  We  think  these 
aaaignmoiti  wdl  taken.  The  plaintiff  stated 


a  good  cause  of  action  in  the  petition,  and 
was  entitled  to  recover  of  defoidant,  if  he 
sustained  the  allegations  made  therein  by  a 
prepondoance  of  the  evidence.  It  follows 
that  he  was  entitled  to  a  charge  to  that  ef- 
fect This  the  court  did  not  glvOt  but  by  the 
language  of  his  charge  permitted  the  plaintiff 
a  recovery  only  after  be  had  proved,  not  only 
the  allegations  of  his  own  pleading  as  to  the 
cause  of  the  damage  In  question,  but  also 
disproved  evidence  of  a  negative  charac- 
ter, defmsive  matters  pleaded  by, the  de- 
fendant The  eoTor  tai  the  charge  'here  in- 
dicated is  aggravated  by  the  requirement 
that  the  burden  of  proof  be  upon  the  plain- 
tiff to  dliqirove  swA  matters  of  defense  by 
a  preponderance  of  the  evidence.  Stookes- 
bury  T.  Swan.  85  Tex.  566.  22  S.  W.  963.  Ev- 
ery  material  Issue  in  the  case  was  sharply 
contested,  and  the  evidence  pro  and  con  con- 
cerning same  was  In  hopeless  conflict,  and 
very  voluminous,  and,  In  view  of  this  fact  it 
may  be  doubted  If  a  charge  upon  the  burden 
of  proof  at  all,  In  view  of  such  condltlonB, 
was  proper.  Blum  v.  Strong,  71  Tex.  824, 
6  S.  W.  167;  Railway  v.  Gelger,  79  Tex.  21, 
15  S.  W.  214.  Appellant  presents  other  ob- 
jections to  this  '  paragraph  of  the  charge 
which  we  do  not  deem  It  necessary  to  dis- 
cuss. 

Appellant's  sixth  assignment  of  error  at- 
tacks the  sixth  paragraph  of  the  charge  for 
the  alleged  reason  that  It  singled  out  and 
submitted  to  the  jury  In  the  disjunctive  var- 
ious matters  pleaded  by  the  defendant,  as  to 
which  there  was  evidence  In  the  case,  as  be- 
ing sufficient  If  true,  to  warrant  a  verdict 
for  defendant,  whereas,  certain  of  the  mat- 
ters pleaded  were  only  alleged  by  defendant 
to  have  partially  contributed  to  the  diversion 
of  the  waters  of  Bullhlde  creek.  The  only 
portions  of  the  charge  In  question  which  are 
attacked  by  appellant  In  the  proposition  un- 
der this  assignment  are  those  pertaining  to 
two  certain  levees  built,  respectively,  along 
the  west  side  of  the  Norwood  farm  before 
the  railway  was  constructed,  and  east  of 
trestle  400  across  appellee's  right  of  way. 
after  the  road  was  constructed.  The  qnes- 
tlon  of  the  effect  of  these  levees  on  the  nat- 
ural flow  of  the  waters  of  Bullhlde  creek  was 
the  subject  of  a  great  amount  of  confilctiug- 
testimmy;  bnt  taking  it  in  the  most  favor^ 
able  light  to  the  appellee,  we  are  unable  to 
say  that  there  was  evidrace  sufficient  to  sup- 
port a  finding  that  the  diversion  of  the  Wa- 
ters In  question  which  resulted  tnm  either 
of  these  obstructions  was  responsible  for  all 
the  excessive  ovotAows  of  plaintiff's  lands, 
and  all  of  the  crasequent  damage  to  the  rent- 
al value  thereof.  Tlie  charge,  in  effect  In- 
structed the  Jury  that,  if  they  believed  from 
the  evidence  that  either  of  these  levees  so 
changed  or  contributed  to  the  diversion  of  the 
waters  of  Bullhlde  cretik  during  the  years 
1900  to  190S  as  to  cause  the  damage  com- 
plained of  Iqr  appellant  and  that  the  acts  of 
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defendant  complained  of  did  not  contribute 
to  same,  and  that  plaintiff  would  hare  suf- 
fered the  damage  sustained  by  bim  had  such 
acts  not  been  committed  by  appellee,  in  such 
event  to  And  for  defendant  We  think  the 
charge  Is  subject  to  the  objection  urged  to 
it,  and  that  the  Jury  might  reasonably  have 
concluded,  from  thedlsJuuctlTe  form  in  wblch 
the  rarlons  matters  of  defense  were  stated, 
that  a  Terdlct  in  faror  of  the  defendant 
would  be  authorized  if  any  one  or  more  of 
such  defenses  were  established  to  their  sat- 
isfttctlon  In  connection  with  other  elements 
as  to  which  they  were  charged. 

The  seventh  and  iMt  asstgnment  of  error 
complains  of  a  portion  of  the  fifth  paragraph 
of  the  charge,  wherein  the  jury  are  In  effect 
instructed  to  find  for  defwdant  If  they  be- 
lieve from  the  evidence  that,  after  the  waters 
of  Bullhide  creek  passed  trestle  409,  the 
creek  divided  Into  two  innngs,  one  of  which 
flowed  easterly  In  the  direction  of  Bullhide 
Falls,  and  the  other  southeasterly  in  the  di- 
rection of  Bullhide  slough,  and  that  the  east- 
erly prong  became  filled  np  and  only  convey- 
ed a  part  of  the  waters  of  the  creek  ta  times 
of  overflow,  and  that  the  natural  tread  of  the 
water  was  southeasterly  towards  plaintiff's 
land,  and  caused  the  Injury  to  the  rental  val- 
ue thereof.  It  is  contended  that  this  instruc- 
tion was  erroneous  because  not  supported  by 
the  evidence.  We  think  It  suflScIent  to  say 
that  the  testimony  on  this  auestlon  was  con- 
flicting, and  we  cannot  say  that  the  charge 
was  without  evidence  to  authorize  It,  and 
therefore  conclude  that,  under  the  circum- 
stances, It  was  not  subject  to  the  objection 
urged. 

For  the  reasons  stated,  we  conclude  that 
the  judgment  of  the  court  below  should  he 
reversed,  and  the  case  remanded  for  another 
trial. 

BICE,  X,  being  disqualified,  SHEI/LET, 
Special  Associate  Justice,  was  appointed  In 
his  stead. 


McKDWEN  et  al.  v.  ST.  LOUIS,  I.  M.  &  S. 
ET.  CO. 

(Supreme  Court  of  Arkansas.  Dec  20,  1909.) 
1.  WiTifSSSES  (S  29*)— MiLSAQB  — Bight — 

RSSIDINGB— -DiSTANCB  FBOV  PI.ACB  Or  TRIAL 

— ATTXNDAlfOr  Upon  SCBPOCNA. 

Klrby'i  IMg.  f  8167,  permitB  depositions 
to  be  used  where  a  witness  resides  30  or  more 
tnilea  from  the  place  of  trial  unless  in  attendance 
at  court.  Section  S16S  prohibits  a  witness  from 
iKing  compelled  to  attend  court  where  his  depo- 
eitloa  may  be  used  unless  be  fails,  when  sum- 
moned, to  give  hia  deposition.  Section  3159 
provides  tliat,  where  it  Is  shown  bj  affidavits, 
etc.,  that  a  witness'  testimony  is  important,  the 
court  may  order  his  personal  attendance,  thouch 
he  maj  be  otherwise  exempt  Held,  that  the 
statntM  only  provided  that  a  witness  residing 
more  than  80  miles  fnnu  the  ^^aee  of  trial 
shonld  not  be  compelled  to  attmid  on  sobpoena 
wittiont  an  order  of  court  and  that  a  witness 


residing  In  an  adjoining  county  more  than  30 
miles  fnHn  the  place  of  trial  who  voluntarily  at- 
tended upon  subpoena  without  an  oidez  of  oooxt 
was  entitled  to  mileage. 

[Ed.  Mote.— For  other  cHss,  see  Vntneasei^ 
Cent  Dig.  H  67-^;  Dee.  Dig.  |  29.*] 

2.  Appeal  and  Bbbos  d  984*>-^ibcbetioii 
or  Trial  Count— Gosn-^zuixowAHci  or 
MiLSAGB  ncs. 

Where  witnesses'  mileage  was  disallowed  an 

the  ground  that  they  were  not  entitled  tiiereto 
under  the-  statute  because  thev  did  not  attend 
on  an  order  of  coart  and  not  because  the  mile- 
age was  unnecessary  or  because  an  oral  exam- 
ination was  unneoessaiy,  et&,  tiie  disallowance 
of  such  mileage  was  baaed  on  an  error  of  law, 
and  hence  was  reviewable. 

[Ed.,  Note.— For  other  cases,  sea  Appeal  and 
Error,  Dec.  Dig.  S  081.*] 

Battle  and  Hart,  J  J.,  dissenting. 

Appeal  from  Circuit  Ooort  Desha  Oonn- 
ty ;  Antenio  B.  Grace,  J'ndge. 

Action  by  G.  P.  McKewen  and  others 
against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  judg- 
ment allowing  a  motion  to  retax  coatt,  plain- 
tiffs appeal.  Reversed  and  remanded,  with 
directions  to  overrnle  mott<m. 

Bascoe  ft  Batts  and  Joe  T.  Boblnaon,  for 
appellants.  B.  B.  Klnswwtby,  for  appdlee. 

FBAUENTHAIi,  J.  This  Is  an  appeal 
f^m  the  jud^ent  of  the  Desha  circuit  court 
upon  an  application  made  by  the  defendant 
to  have  the  costs  retaxed  In  a  cause  tried  in 
that  court  wherein  the  appellants  were  the 
plaintiffs  and  the  appellee  was  defendant 
On  (March  SI.  1908.  the  plaintiffs  instituted 
suit  in  the  above  court  against  the  defendant 
fw  the  recovery  of  the  value  of  certain  per- 
sonal property  which  had  been  lost  or  de- 
stroyed while  In  the  possession  of  the  de- 
fendant as  a  common  carrier.  Upon  a  trial 
of  that  cause  a  verdict  and  judgment  was 
rendered  In  favor  of  the  plaintiff  and  against 
the  defendant  for  the  value  of  the  pnq>erty 
and  for  all  costs  of  the  case.  Some  time  pri- 
or to  the  day  set  tor  the  trial  of  said  case 
in  the  Desha  circuit  conrt  the  clerk  of  that 
court  at  the  instance  of  the  plaintiffs,  issued 
a  subpcena  for  Fred  McCarty,  Pet  Douglass, 
Pet  Wolf,  and  Jack  Douglass  to  appear  as 
witnesses  in  that  case.  The  al»ve  witnesses 
resided  In  Arkansas  county,  which  adjoins 
said  Desha  county,  and  more  than  30  miles 
from  the  place  where  the  circuit  court  sits 
in  said  latter  county.  The  subpoena  was 
duly  served  upon  said  witnesses  in  Arkan- 
sas county,  and  in  obedience  thereto  those 
witnesses  appeared  In  said  Deaba  drcnit 
court  on  tbe  day  of  the  trial  of  said  cause. 
At  tlie  same  term  of  said  court  the  said  wit- 
nesses proved  np  their  attendance  and  the 
number  of  miles  they  had  traveled  in  conse- 
quence of  the  summons.  The  clerk  of  the 
court  taxed  the  amount  of  the  attendance 
and  mileage  of  each  witness  as  costs  arising 
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In  said  cause,  and  gare  to  each  wltnoss  a 
certlflcate  thereof. 

At  the  following  term  of  said  circuit  court, 
the  defendant  hy  mitten  motion  made  ap- 
plication to  retax  the  costs  In  said  case,  and 
asked  that  the  mileage  dalmed  by  said  wit- 
nesses 1>e  disallowed.  The  grounds  for  the 
ai^lcatlon  to  retax  said  coats  are  set  out  lu 
the  motion  as  follows:  "Defendant  states 
that  the  case  was  disposed  of  on  the  day 
It  was  set  for  trial,  and  that  no  one  of  aald 
wltneasee  -was  snl^aenaed.  and  no  order  of 
the  court  was  obtained  requiring  bis  at- 
tendance, and  that  all  said  witnesses  came 
from  a  distance  of  mtwe  tban  80  miles;  that 
mid  witnesses  are  entitled  to  f  LOO  eaiOi  as 
witness'  fees,  which  amount  the  defendant  Is 
ready  and  wUUng  to  pay.**  It  appears  that 
the  witnesses  were  actually  eubpcenaed  In 
Arkansas  county  where  tbey  resided  as 
abore  set  forth;  and  the  only  ground  set 
oat  In  said  motlcm  for  the  disallowance  of 
said  mileage  which  la  sustained  the  evi- 
dence Is  that  the  witnesses  resided  mxae 
than  ao  miles  from  the  place  where  the  court 
in  whldi  the  acUon  was  pending  did  sit; 
and  no  order  of  court  was  obtained  reQulis 
ing  their  attendanceu  Upim  ^e  hearing  the 
court  sustained  the  motion  to  retax  the 
costs  and  disallowed  the  mileage  of  said 
witnesses,  and  adjudged  that  the  same  he 
Btrlcken  from  the  fee  UlL  From  that  jodg- 
mmt  this  appeal  la  prosecuted. 

The  question  tavolved  In  tills  caae  Is 
whether  or  not  the  mileage  of  a  witness 
abonld  be  taxed  as  a  part  of  the  cost  of  the 
case  where  such  witness  resided  30  or  more 
miles  from  the  place  where  tlie  court  alts 
in  which  the  action  la  pending,  and  In  an  ad- 
joining coun^.  If  he  actual^  attenda  in 
obedience  to  a  subptma,  but  under  no  order 
of  court  for  his  personal  attendance.  It  is 
provided  by  section  8167,  Klrhy's  Dig.,  that 
the  dqtositlon  of  the  witness  may  be  used  In 
the  trial  of  all  Isanes  where  "the  witness 
resides  thirty  ot  more  miles  from  the  place 
where  the  court  alts  In  which  the  action  Is 
pokdii^,  vnlesB  the  witness  Is  In  attendance 
on  the  court**  By  section  8158,  Klrby's  Dig., 
it  is  provided  that:  "A  witness  shaU  not 
be  compelled  to  attend  in  conrt  tor  oral  ex- 
amination where  his  deposition  may  be  used, 
onlesB  he  has  failed  when  duly  summoned 
to  appear  and  give  hla  deposition."  And  by 
section  8159,  Klrby's  Dig.,  it  Is  provided: 
''Where  it  la  made  to  appear  by  the  affidavit 
of  the  party  and  the  written  statement  of 
his  attorn^,  that  the  testimony  of  a  witness 
is  important,  and  that  the  Just  and  proper 
effect  of  his  testimony  cannot  in  a  reasona- 
ble degree  be  obtained  without  oral  exami- 
nation before  the  Jury,  the  court  may,  at  Its 
discretion,  ordw  the  personal  attendance  of 
the  witness  to  be  compelled,  although  such 
witness  may  otherwise  be  exempt  from  per- 
sonal attendance  by  law." 

It  Is  claimed  that,  by  reaaon  of  the  above 
provisions  of  the  statate^  the  witnesses  In 


this  case  were  not  entitled  to  mileage  be- 
cause they  attoided  the  trial  without  an 
order  of  court  for  their  personal  attendance. 
But  we  are  of  ,the  <^lnlon  that  the  above 
provisions  are  for  the  benefit  and  protec- 
tion of  the  wltneiB,  and  Amy  only  to  the 
party  a  right  to  compel  the  pwsonal  attend- 
ance of  the  witness  without  an  <H:der  of  the 
court  when  he  resided  80  or  more  miles  from 
the  place  where  the  court  sits.  The  witness 
may  waive  that  privilege.  The  statute  only 
provides  that  tiie  witness  shall  not  be  com- 
pelled to  attend  at  the  place  of  trial  It  he 
resides  80  or  more  miles  therefrom.  It 
does  not  ^OTide  that  in  such  eveat  the  wit- 
ness should  or  shall  not  attend  the  court,  but 
forbids  only  the  compulsion  of  lils  attend- 
ance From  this  it  would  appear  that  the 
witness  may  attend  in  obedlmce  to  the  snb- 
pcena  If  he  dertres  to  do  so.  If,  then,  he 
does  waive  this  privilege  and  does  obey  the 
subpoena,  and  does  attmd  the  court,  he 
should  receive  the  mileage  and  fee  which 
the  statute  prescribes,  unless  Ills  personal  at- 
tendance  was  imnecessary,  or  for  othw  rea- 
sons It  would  be  unxeasfmable  to  allow  sam& 
'tbb  party  desiring  the  attendance  of  the 
witness  may  imder  certain  drcumatences  ob- 
tain an  order  of  court  compiling  the  attmd- 
ance  of  the  witness.  In  such  event  It  Is 
coooeded  that  his  mileage  is  a  Jnst  part  itf 
the  costs;  but  the  only  reasmi  why  the  a^ 
t^idance  of  the  witness  is  compelled  by  <n- 
der  of  tba  court  Is  because  the  witness  him- 
self refuses  to  attend.  If  he  waives  his 
privilege  and  Is  willing  to  attend,  there 
would  be  no  necessity  ot  obtaining  the  ordw 
compelling  his  att»dance.  The  atatnte  does 
not  require  that  the  dqwaitlonB  must  be  tak- 
ta  and  that  the  teatlmony  ot  tlie  witness 
cannot  be  taken  by  oral  examination  at  the 
trial  ot  the  cue.  On  the  cmitrary,  the  stat* 
vte  provides  that,  if  the  witness  is  In  at- 
tendance on  the  court,  bis  deposition  should 
not  be  used,  althou^  he  reside  80  or  mcwa 
miles  from  the  place  whrae  the  conrt  sits. 

By  the  Code  of  Iowa  it  is  provided  that 
witnesses  In  dvll  cases  cannot  be  compelled 
to  Attend,  district  court  at  a  place  man  than 
70  miles  from  the  place  of  their  residence. 
It  was  held  by  the  Supreme  Court  of  tliat 
state  that  said  statute  was  for  the  boieflt 
of  the  witness,  and  that  the  witneas  could 
waive  the  exception,  obey  the  process,  and 
that  hla  traveling  fee  should  be  taxed  for 
the  actual  traveL  Briggs  v.  Rumley  Co.,  06 
Iowa,  202,  64  N.  W.  784.  In  the  case  of 
Alabama  Midland  By.  Co.  v.  Rushing,  103 
Ala.  542,  15  South.  853,  it  is  said  (quoting 
from  syllabus):  "While  under  the  provisions 
of  the  statute  when  a  witness  resides  more 
than  100  miles  from  the  place  of  trial  his 
evidence  may  be  taken  by  .deposition,  the 
statute  does  not  require  that  the  evidence 
must  be  so  taken;  and,  if  a  witness  raiding 
in  the  state  more  than  106  milea  from  the 
place  of  the  trial  attends  the  trial  in  obedi- 
ence to  a  BUlq^cena,  he  Is  oititled  to  his  mile- 
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age  and  per  diem."  See,  also.  Parsons  t. 
Band  Cutter  &  Co.,  129  Iowa,  631,  106  W. 
164;  McGIauflin  t.  Wormser,  28  Mont  177, 
72  Pac.  428;  Spencer  v.  Peterson,  41  Or. 
237,  68  Pac.  519,  1108;  Alexander  t.  Harri- 
son, 2  Ind.  App.  47,  28  N.  E.  119;  Anderson 
T.  FergusoQ-Bach  Sheep  Co.,  12  Idaho,  418, 
86  Pac.  41. 

And  so  we  are  of  the  opinion  that  solely 
because  the  deposition  ot  the  witness  who 
resides  30  or  more  miles  from  the  place  of 
trial  may  be  used  upon  such  trial  It  does  not 
deprive  him  of  bis  mileage  and  per  diem  if 
he  attends  the  court  In  obedience  to  the  pro- 
cess of  subpoena  for  oral  examination.  Sec- 
tion 3523,  Klrby's  Dig.,  seems  to  have  pro- 
vided mileage  for  the  witness  imder  such 
circumstances.  That  section  Is  as  follows: 
"A  witness  subpoenaed  to  attend  without  the 
limits  of  the  county  within  which  he  resides 
shall  receive  five  cents  per  mile  going  and 
coming  from  and  returning  to  his  residence 
by  the  most  direct  route."  It  does  not  pro- 
vide as  a  requisite  to  obtaining  mileage  that 
the  witness  must  first  be  compelled  to  at- 
tend by  order  of  the  court.  In  this  case  It 
is  further  shown  that  the  witnesses  reside 
In  a  county  adjoining  Desha  county  in  which 
the  trial  was  had,  and  they  were  subpcena- 
ed  more  than  three  days  before  the  time  of 
the  trial.  Section  3119,  Klrby's  Dig.,  pro- 
vides: "A  witness  shall  not  be  obliged  to 
attend  for  examination  In  the  trial  of  a 
civil  action,  except  In  the  county  of  his  resi- 
dence or  an  adjoining  county;  nor  to  attend 
to  give  his  deposition  out  of  the  county 
where  he  resides  or  where  he  may  be  when 
the  subpoena  is  served  on  him,  requiring  bis 
attendance  within  three  days." 

We  ate  thraefore  of  tiie  opinion  that  the 
court  was  In  «Tor  In  Its  view  at  the  law  that 
the  witnesses  were  not  entitled  to  mileage 
solely  because  they  resided  more  than  80 
miles  from  the  place  where  the  trial  was 
held,  and  attended  without  an  order  of  court 
requiring  their  attendance. 

It  Is  contended  that  In  the  disallowance  of 
the  mileage  the  coort  has  only  acted  in  the 
exercise  of  Its  discretion,  and,  unless  that 
discretion  has  been  abused.  Its  Judgment 
should  not  be  disturbed.  It  to  true  that  It 
Is  within  the  power  of  the  circuit  court 
within  its  sound  discretion  to  disallow  such 
costs  which  the  court  finds  has  been  caused 
unreasonably  and  unnecessarily  to  be  accu- 
mulated. Upon  appeal,  this  court  will  not, 
in  reviewing  taxation  of  costs,  overrule  the 
circuit  court,  unless  Its  judgment  has  been 
made  under  an  erroneous  view  of  the  law  or 
a  manifest  abuse  of  power.  Meadows  t. 
Kodgers,  17  Ark.  381 ;  Davles  t.  Robinson, 
63  Ark.  219,  45  S.  W.  471. 

With  the  exercise  of  the  discretion  of  the 
court  In  the  matter  of  retaxatlon  of  costs 
this  court  will  not  Interfere;  but,  where  the 
judgment  of  the  court  Is  based  upon  an  er- 
roneous view  of  the  Iaw»  It  Is  the  duty  ot 


this  court  to  correct  that  error.  Morris  v. 
Wheeler,  45  N.  Y.  708.  In  the  case  at  bar 
the  court  did  not  disallow  the  Items  of  mile- 
age of  these  witnesses  upon  the  ground  that 
the  attendance  of  these  witnesses  was  un- 
necessary, or  because  they  attended  the  trial 
for  the  purpose  of  Increasing  the  costs,  or 
because  under  the  circumstances  the  oral  ex- 
amination of  the  witnesses  was  not  neces- 
sary to  obtain  the  prop^  effect  of  their  tes- 
timony, or  because  it  was  unreasonable  to 
allow  the  mileage;  and  Its  judgment  Is  not 
based  upon  any  allegation  to  the  above  effect 
In  the  application  to  retaz  the  costs,  and  the 
judgment  is  not  attempted  to  be  sustained 
by  any  evidence  of  that  character.  But  the 
court  disallowed  the  mileage  solely  upon  the 
ground  set  out  In  the  application  to  retax 
the  cost,  and  that  ground  was  that  under  tlie 
provisions  of  the  statute  the  witnesses  were 
not  entitled  to  mileage,  because  they  resid- 
ed more  than  30  miles  from  the  place  of  trial 
and  attended  the  trial  without  an  order  of 
court  being  obtained  requiring  such  attend- 
ance. Its  judgment  was  therefore  based  up- 
on an  erroneous  view  of  the  law. 

For  the  error  Indicated,  the  judgment  is 
reversed,  and  this  cause  la  remanded,  with 
direcUons  to  overrule  the  moUon  to  retax 
the  cost. 

HABT,  J.  I  dissent  In  this  ease.  In  the 
case  of  BuBsell  t.  Aahl^,  Hempst  549,  Fed. 
Cas.  Ma  12,160,  the  court,  in  passing  upon 
a  flimllar  statute,  said:  "Indeed  a  witness 
residing  more  than  100  miles  from  the  place 
of  trial  1b  beyond  the  coerdve  power  of  a 
fluli^na.  The  party  may  take  his  deposi- 
tion, but  cannot  compel  blm  to  attend  at 
court  and  give  oral  testimony.  Thie  has 
been  expressly  held  by  the  Supreme  Court 
of  the  United  States  in  the  case  of  the  Pa- 
tapsco  Insurance  Company  t.  Soutl^te,  !V 
Pet  61S,  8  U  Ed.  248.  The  party  desiring 
his  testimony  has  no  right  to  Issue  a  sub- 
pcena  to  coerce  bis  attoidance.  and.  If  he 
does,  he  must  pay  the  costs  incident  thereto, 
and  not  throw  them  upon  tiie  othor  party." 
In  the  present  case  tbe  witnesses  were  not 
compelled  to  obey  tbe  eubpoena,  and  their  at- 
tendance upon  the  court  was  voluntary.  The 
rule  Is  so  firmly  established  In  this  state  that 
statutes  regulating  o»ts  are  strictly  con- 
strued against  the  party  claiming  them  as  to 
render  a  citation  of  authorities  unnecessary. 
The  decisions  of  the  courts  of  other  states 
which  have  passed  upon  simitar  statutes  are 
in  hopeless  conflict  Most  of  the  decisions 
on  tbe  question  are  collected  in  a  note  In  10 
Am.  &  Eng.  Ann.  Cas.  p.  397.  They  appear 
to  be  about  equally  divided  ha  numbers,  but 
we  think  the  rule  that  fees  should  not  be  al- 
lowed witnesses  in  cases  where  the  subp<en» 
does  not  amount  to  compulsory  process  and 
where  the  witness  may  disregard  It  Is  more 
In  accordance  with  our  previous  decisions 
up<ni  the  allowance  of  coats  and  fees*  and 
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Is  a  protectltm  to  tbe  parties  to  the  snlt 
against  unnecessary  and  vexatloaa  costs. 

This  constrnction  worbs  no  hardship  up<Mi 
■the  tritnesses  because  their  attendance  has 
been  voluntar?,  and  not  in  obedience  to  the 
order  of  tbe  court  It  works  no  injustice 
upon  the  parties  to  the  suit,  for  we  have  a 
etatute  which  provides  that  where  It  is  made 
to  appear  that  the  testimony  of  a  witness 
Is  Important,  and  that  the  Just  and  proper 
effect  of  his  testimony  cannot,  in  a  reasona- 
ble decree,  be  obtained  without  an  oral  ex- 
amination before  the  Jury,  the  court  may  at 
its  discretion  order  the  personal  attendance 
of  the  witness  to  be  compelled,  although 
such  witness  may  otherwise  t>e  exempt  from 
personal  attendance  b^  law.  Kirby^  IMg. 
«  3159. 

BATTLE,      concars  In  this  dissent 


EWINO-MBRKEIL  ELECTRIC  00.  TJSW- 

IBTILLE  LIGHT  &  WATEE  CO. 
(Supreme  Court  of  AAansas.   Dec.  IS,  1909.) 

SCT-Orr  AND  COUnTKBCLAIH  (|  8*)— Bquita- 

BIX  Sr-Ofv. 

Though  a  party  sued  at  law  for  goods  sold 
i>7  a  nonresident  having  no  property  Id  the  state, 
and  DO  Bgeot  there  upoo  whom  service  could  be 
made,  cannot  set  up  as  a  set-off  the  breach 
of  another  contract  with  plaintiff  for  the  pur- 
chase of  other  goods,  he  may  do  so  by  way  of  an 
equitable  set-off. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  1 11 ;  Dee.  Dig.  f  8.*] 

Appeal  from  Lafayette  Chancery  Court; 
J.  M.  Barker,  Chancellor. 

Action  by  the  Ewing-Merkel  Electric  Com- 
pany against  the  Lewlsrllle  Light  &  Water 
Company,  From  a  decree  for  defendant, 
plaintiff  appeals.  Affirmed. 

T.  M.  Pierce,  Paul  U.  Farley,  and  Brad- 
ahawt  Rboton  ft  Helm,  for  ai^lont  War- 
ren &  SmlOi,  for  appellee, 

BAOTLE,  J.  Tbe  Ewing-Merkel  Electric 
Company,  a  corporation  organised  under  the 
laws  of  the  state  of  Missouri,  sold  to  the 
LewisTille  Light  St  Water  Company,  a  cor- 
poration organized  under  the  laws  <a  the 
state  of  Arkansas,  an  alternating  current 
senerator  complete  and  switch  board  trans- 
formers for  an  electric  light  plant  for  |1,- 
150,  all  secondhand  machinery,  but  guar- 
anteed to  be  In  strictly  flrst-dass  order  and 
In  good  operative  condition.  The  sale  was 
made  under  a  written  contract  dated  May 
la  ISOl  Tbe  LewIsTllIe  Light  ft  Water 
Company  porchased  of  the  Ewing-Merkel 
Electric  Company  sundry  Items  of  merchan- 
dise between  July  1  and  October  1,  1904, 
amoiintlng  to  $488.04,  and  on  the  5tb  of 
October,  1904,  paid  thereon  $300,  leaving  a 
balance  of  $188.04. 

On  the  IStb  day  of  Jnly,  1905,  the  Ewlng- 

•For  otbsr 


Merkel  Electric  Company  brought  an  action 
against  the  Lewtsrlile  Ught  ft  Water  Com- 
pany in  the  Lafayette  drcnlt  conrt  for  $188- 
04. 

The  defoidant  answered  and  admitted  that 
it  purchased  the  merchandise  mentioned  In 
the  complaint,  and  that  the  sum  of  $138.04 
remains  unpaid,  "but  by  way  of  set-off  and 
cross-bill  defendant  states:  That  on  the 
10th  day  of  May,  1004,  It  entered  Into  a  con- 
tract with  plaintiff  for  the  purchase  of  cer- 
tain goods,  machinery,  and  material  for  an 
electric  light  plant 

"That  the  said  machinery  and  appliances 
were  guaranteed  to  be  In  strictly  first-class 
order  as  set  out  In  the  complaint  and  de- 
fendant agreed  to  pay  the  sum  of  $1,150, 
and  plaintiff  guaranteed  the  machinery  to  be 
In  good  operative  c  ndltlon.  Tliat  plain- 
tiff knew  at  the  time  of  the  contract  of  pur- 
chase that  defendant  desired  to  use  them 
solely  for  the  purpose  of  operating  an  elec- 
tric plant  and  guaranteed  It  to  be  In  flrst- 
clasB  order  for  that  purpose.  Tbat  defend- 
ant bought  and  paid  for  said  machinery  re- 
lying solely  npon  plalntitrs  representations 
and  guaranty  as  to  Its  quality  and  condi- 
tion. Defendant  was  inexperienced  in  the 
matter  of  such  machinery  which  plaintiff 
knew,  and  defendant  relied  on  plalntlfTs 
representations. 

"That  after  defendant  had  Installed  said 
machinery  It  was  found  to  be  defective  and 
unsound  and  not  In  strictly  flrst-class  order, 
nor  in  good  ctmditlon.  The  armature  in  the 
generator  was  worthless  and  burned  out 
and  the  insulation  rotten  and  the  machinery 
utterly  worthless  for  the  purpose  of  the  de- 
fendant. 

"That  because  of  the  defective  condition 
of  the  machinery  It  was  not  worth  more  than 
$100,  and  the  defendant  had  been  damaged 
In  the  sum  of  $1,050. 

"The  plaintiff  Is  a  nonresident  of  the  state 
and  has  no  agent  upon  whom  service  can  be 
had,  nor  any  pn^rty  tn  the  state,  and  that 
it  has  no  adequate  remedy  by  law,  and  prays 
f6r  the  recovery  of  the  damf^es,  and  asks 
that  the  cause  be  transferred  to  the  chan- 
cery court  of  Lafayette  county  for  hearing, 
and  prayed  for  Judgment" 

On  October  9th,  In  the  chancery  court  the 
defendant  filed  an  amendment  to  Its  answer 
and  cross-bUl,  as  follows: 

'That  the  exciter  purchased  from  idain- 
tiff  failed  to  excite  the  fields  and  armature 
thus  rendered  it  Impossible  to  operate  the 
said  machine. 

"The  bearings  on  the  dynamo  were  worn 
and  rubbed,  and  caused  the  boxes  to  heat  so 
that  It  was  Impossible  to  <q;)erate  the  ma- 
chinery. The  transformers  were  not  In  firat- 
dass  order  nor  In  good  operatlre  condition, 
but  were  worn  and  worthless." 

On  motion  of  the  defendant  the  cause  vms 
transferred  to  the  Lafayette  chancery  court 
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The  plaintiff  answered  the  crou-complalnt 
of  tbe  defendant  and  denied  the  auctions. 

Hndt  evidence  was  adduced  by  both  par- 
ties, and  the  court  found  upon  hearing  that 
plaintiff  Is  a  nonreeident  and  has  no  property 
In  this  state,  that  the  defendant  Is  Indebted 
to  plaintiff  on  the  account  sued  on  In  the 
sum  of  $188.01,  and  that  the  plaintiff  la  In- 
debted to  the  defendant  "on  aceonnt  of  dam- 
ages for  breach  of  varranty  In  tike  contract 
for  the  sale  of  madtlnory  and  appliances,  as 
alleged  In  the  deCradanf  s  answer  and  cross- 
bUl,  in  the  sum  of  |1,050,  that  defendant  Is 
entitled  to  judgment  for  said  sum,  and  that 
the  amount  found  for  plaintiff  should  be  set 
off  against  the  amount  found  for  defendant 
pro  tanto,  leaving  due  def«idant  the  sum  of 
f861.9e,"  and  rendered  Judgment  for  that 
amount  In  favor  of  the  d^ndant,  and  plain* 
tiff  appealed. 

The  evidence  was  enffldent  to  sustain  the 
findings  of  fact  by  the  court  At  law  ap- 
pellee  was  not  entitled  to  set  up  In  this  ac- 
tion, by  way  of  set-off  or  counterclaim,  the 
$1,000  damages  suffered  by  it  by  a  breach  of 
contract  made  by  aK>elIant  Was  It  entitled 
to  set  It  up  as  an  equitable  set-off? 

In  2  Story's  Equity  Jurl^rudence,  |  1487, 
ft  IB  said:  "It  has  already  been  sutsested 
that  courts  of  equity  will  WEtend  the  doctrine 
of  set-off  and  claims  In  the  nature  of  set-off 
b^ond  the  law  In  all  cases  when  peculiar 
equities  Intervene  between  the  parties. 
These  are  so  very  various  as  to  admit  of  no 
ComprehenalTe  enumeration.'' 

In  Boiling  Mill  Oo.  v.  Ore  A  Steel  Com- 
pany, 162  U.  S.  606,  616,  14  Sap.  Ot  710^ 
716,  88  L.  Ed.  066,  it  Is  tald:  **Bj  the  de- 
cided wel^t  of  authority  It  la  settled  that 
the  Ineolvency  of  the  party  against  whom 
the  setoff  Is  daimed  Is  a  suffldent  ground  for 
equitable  Interference.  •  *  •  In  addltkm 
to  Insolvent,  It  Is  held  by  many  well-con- 
stdered  decisions,  Indading  thoee  ot  Illinois, 
that  the  ncmrealdence  of  the  party  against 
whom  the  setoff  is  asswted  la  good  gconnd 
for  equitable  rtilef.  Qniek  t.  'Lemon,  105 
HI.  678;  Taylor  v.  Stowdl,  4  Meta  (Ey.) 
170;  Forbes  v.  Cooper,  88  Ky.  286.  11  8.  W. 
24;  Bobbins  v.  Holley,  1  T.  B.  Mon.  (Ey.) 
101;  Edmlnson  v.  Baxter,  4  Hayw.  (Tenn.) 
112,  9  Am.  Dea  761;  Davis  t.  MUbum,  3 
Iowa.  168." 

In  Forbes  v.  Cooper.  88  Ky.  285,  U  8.  W. 
24,  It  is  said:  "It  la  certainly  onconsden- 
tioufl  for  an  Insolvent  party  to  coerce  the 
payment  of  bis  claim  Then  he  Is  owing  the 
other  party  an  equal  or  larger  snm,  and  thus 
leave  the  latter  remediless,  nor  should  a 
nonresident  be  albnred,  undn  lOce  drcom- 
Btances,  to  mforce  throngh  the  agency  of  the 
courts  the  collectl<m  ot  bis  debt,  and  com- 
pel the  other  party  to  seek  a  foreign  Juris- 
diction for  rellet  end  then  perhaps  find  the 
debtor  Insolvent.  If  the  object  of  litigation 
be  the  attainment  of  justice,  assuredly  such' 


results  dwnld  be  prevented.  Indeed,  the 
doctrine  of  equitable  set-off  to  the  extent  it 
was  formerly  applied  was  based  upon  moral 
justice,  and  to  meet  such  cases  as  the  abovp, 
thus  preventing  wrong.  It  was  then  not 
uncommon  to  stay  an  insolvent  or  nonresi- 
dent debtor  In  the  collection  of  his  claim 
until  damages  to  which  the  complainant 
might  be  ^titled  to  against  him  were  liq- 
nldatod  under  the  order  of  the  diancdlor, 
and  then  apply  them  In  latlsfiwtion  of  his 
Independent  debt" 

In  Quick  V.  Lenon,  106  111.  678,  It  Is  said: 
"It  would  seem  to  be  inequitable  to  require 
the  corporation  to  go  to  another  state  to 
collect  Its  demand  in  an  action  at  law,  and 
we  are  inclined  to  bold  that  the  non residence 
of  the  complainant  In  connection  with  the 
fact  that  he  calls  upon  a  court  of  equity  to 
enforce  his  judgment  Is  sofllclent  to  allow  the 
defendant  corporation  to  prove  and  aet  off 
Its  demand  set  up  in  the  cross-bill  agaln^ 
the  judgment  of  the  complainant" 

To  the  same  effect  see  Porter  v.  Roeeman, 
165  Ind.  256,  74  N.  B.  1106.  112  Am.  St  Rep. 
222;  6  Am.  ft  Eng.  Ann.  Cas.  718;  and  note 
to  that  case  and  cases  dted. 

The  rule  announced  in  these  cases  Is  a 
just  rule,  and  should  be  enforced.  We  see  do 
good  reason  for  sliding  a  citizen  of  this 
state  to  a  foreign  jurisdiction  to  obtain  jus- 
tice when  the  courts  of  this  state  can  afford 
relief.  They  are  as  fully  competent  to  af- 
ford relief  to  the  citizen  as  to  the  nonresi- 
dent Why  iriiould  one  in  cases  like  this 
be  accorded  greater  rights  than  the  other? 

Decree  affirmed. 


BLUTHENTHAL  v.  ATKINSOX  «t  al. 
(Supreme  Court  of  Arkansas.   Jan.  10,  lOlO) 

1.  LANDLOan  AHD  TSNAITr  n  86*)— CONBTKUC- 

noN  OF  Lbasb—Benewai^Notick. 

Under  a  lease  giTlng  a  lessee  the  option  of 
renewal  oo  a  00  days'  notice  before  the  expira- 
tion of  the  lease,  such  notice  is  a  oonditioo 

Sreeedent  to  the  li^t  to  renew,  of  whldi  time 
I  the  essence. 

[Ed.  Note.— For  other  cases,  see  Landlord  and 
Tenant.  Cent  Dig.  S  272;  Dec.  Dig.  I  66.*] 

2.  Action  (|  24*V-  Icqai.  ob  Eqaraasix— 

"MiSTAKB." 

Where  a  00  days'  notice  Is  mads  a  oon- 
ditlon  precedent  to  the  right  of  the  lessee  to 
renew  his  lease  without  providing  how  the  notice 
sbould  be  given,  an  answer  setting  op  the  fnilare 
of  such  a  notice,  sent  by  mail,  to  be  received  by 
the  lessor,  does  not  plead  sadi  a  "mistake'* 
as  i^ves  equity  Jurisdiction  In  an  action  by  the 
lessor  for  posaesBloD  of  the  premises,  defended  on 
the  ground  that  the  notice  so  soit  sbould  be  held 
sufficient  though  without  proof  of  its  actual 
delivery. 

[Ed.  Note.— For  other  cases,  see  Aetlott,  Cent. 
Dig.  I  163;  Dec.  Dig.  S  24.»1 

8.  EVIOENOE  (I  71*)—  PSEBDlIFnONB— DEUT- 

EST  or  Maiu 

Where  a  lessee  properly  mailed  a  notice 
to  the  lessor  of  his  electlOD  to  renew  the  lease 
under  the  option  therein  glreo.  It  Is  presumed 
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that  nicb  notice  mm  received  hy  the  l«nor* 
bat  this  preaami^on  may  be  rebutted. 

[Bd.  Note.— E>>r  other  ca>es.  see  Evidenos. 
Gent  Dig.  {  »2;  Dec.  Dig-  frl*} 

4.  liUVDLOBD  AND  TkKAIfT  (|  86*)— OPTION 

TO  BjnTEw— Nonoi  or  BcEcnoir— Estop- 
Fza;  TO  Plead  Failubk  of  Notice. 

Failure  of  the  lessor,  after  the  time  for  a 
nodoe  of  renewal  by  the  lessee,  on  being  ap- 

Sroached  with  reference  to  repain  on  the  prem- 
ies which  the  lenee  wbhed  to  make,  to  men- 
titm  her  fsilnre  to  receive  a  notice  of  renewal 
■  does  not  estop  her  to  claim  a  foifeitore  of  the 
right  to  renew  by  failure  to  give  the  required 
notice. 

IBd.  Note.— For  other  cases,  see  landlord  and 
Tenant,  Cent  Dig.  $  278;   Dec.  Dig.  {  8&*] 

5.  liAiniLOBD  AND  TENANT  (|  86*)— OPTION  TO 

RcNBW— Notice  or  Ei.ection— Waives. 

,  Tlie  mere  failure  of  the  lessor,  after  ex- 
piration of  the  time  for  notice  of  renewal  bT 
the  lessee,  to  mention  the  failure  to  receire  sach 
notice,  when  approached  by  the  lessee  with  refer- 
ence to  repairs  on  the  premises,  does  not  con- 
stitute a  waiver  of  such  notice. 

[Ed.  Note. — For  other  cases,  see  Landlord  and 
Tenant,  Cent  Dig.  S  273;  Dec.  Dig.  1  86.*] 

Appeal  from  Clicalt  Ooart,  jeffersmi  Comi- 
ty ;  Antonio  B.  Grace,  Judge. 

Action  by  Mary  E.  Atklnaon  and  another 
agalnet  H.  O.  Blnthentbal.  PlalntUTs  had 
Judgment,  and  defendant  appeals.  Affirmed. 

Appellant  eatered  Into  a  lease  ecmtract  wltti 
appelleee^  Intestate  <m  Angnst  1,  1008,  for  a 
certain  brl<^  stc^  bvlldlng  on  Bfain  street  In 
Pine  Bluff.  Ark.,  to  continue  for  five  years, 
ending  September  1, 1908.  Tblfl  contract  pro- 
vided that  the  lessee  mlg^t  renew  the  lease 
for  flre  years  upon  the  same  terms  and  cm- 
diawa,  'Mrat  the  said  lessee  shall  give  the 
said  lessor  eix4y  days'  notice  If  be  so  de- 
sires to  ocet^  said  building."  The  prorlsttMi 
of  60  days'  notice  reQulred  the  loses  to  glre 
notice  not  later  than  July  1,  1908,  In  order 
to  be  In  tlmft  The  teorm  of  the  lease  exidred. 
The  lessee  fiilled  to  give  the  notice^  and  the 
appellees  draiaoded,  possesricm  of  tiie  pron- 
ian,  whldi  being  reftised,  aiq>6Uees  brought 
fills  salt  to  recoTtt  sam^  and  damages  In 
the  Bnm  ct  f  MSa  Aiqiwllant  ansvrered,  ad- 
mitting possession,  but  dmylng  that  he  held 
wlthont  rltfit  He  set  up  the  lease  eoniiaxt 
betweoi  blmsdf  and  arocUees*  tatestato,  and 
alleged  tbat  he  had  faithfully  paid  the  r«it 
and  ennplled  with  erory  requirement  of  the 
contract  sare  as  to  flie  payment  <tf  rent  not 
then  doe,  whldi  he  tendered  In  court  Ap- 
pellant also  for  eqidtable  defeone  set  up: 
rrhat  on  Jnne  26,  1906,  he  wrote  a  letter  to 
am^Iee.  A&fc  J.  a  Atkinson,  stamped  same 
with  2  cent  postage  and  deposited  It  In  the 
United  States  malls  at  Fine  Bluff;  that  In 
due  eonrse  of  mall  the  same  wonld  have 
reached  and  been  delivered  to  appellee  on  the 
same  afternoon  or  the  morning  following, 
and  appelant,  in  writing  and  mailing  said 
letter,  bonesQy  bdleved  tbat  same  would  be 
duly  ddlToed;  tftat  thweafto- appelant  met 
the  same  apptilee  on  the  street,  and  under 
the  firm  Impression  that  said  notice  bad  been 


received,  be  advised  with  appellee  concern- 
ing certain  ImproTemaita  to  be  made  by  him 
(m  said  building,  which  were  not  to  be  begun 
ontU  after  October,  IOCS,  and  the  appeUee  at 
that  time  did  not  advlae  appellant  that  he 
had  never  notified  her  of  bis  Intention  to  re- 
tain poBsesBl<m  after  September  let,  and  cuf 
segoently  would  liave  no  rlgbt  to  make  im- 
provements aftw  that  datft   At^MUant  paid 
rent  promptly,  and  mnrtlnued  In  poesescaon 
of  the  property  after  September  1,  1908,  un- 
der tlie  belief  and  Intentlwi  to  retain  said 
property  during  the  additional  term,  nor  was 
be  advised  that  appellees  claimed  the  con- 
tract at  an  rad  until  after  she  liad  refused  to 
accept  the  tent  for  the  month  of  September* 
at  which  time  she  first  stated  tbat  appelant 
had  failed  to  araU  himself  of  the  exten- 
^n  option.   Aj^llant  Immediately  advised 
ai^Iee  that  he  bad  given  notice  of  his 
Intention  to  remain  In  possessloa  of  said  pn^ 
erty  at  the  time  above  refnxed  to,  and  at 
the  same  time  gave  additional  notice  to  hw 
that  he  would  remain  In  posBeealon  under  the 
lease  contract,  toid^ing  her  the  moneys  due 
for  rentals  of  the  property  under  said  coo- 
tract,  which  she  declined.   Appellant  states 
tbat  he  ta<me8tly  Int^ded  to  remain  In  pos- 
session of  said  building  during  said  addition- 
al term*  and  Intraded  to  give  notice  of  such 
Intention,  and  tbat  If  aald  letter  so  mailed 
by  him  to  appellant  was  not  reortved  1^  her 
in  the  usual  course  of  mall,  it  was  an  un- 
avoidable accldMit  and  a  surprise  to  him. 
Appellant  further  states  that  he  waa  unable 
to  discover  the  fact  that  aald  letl^  bad  not 
been  recdved  by  app^lee  by  the  use  of  rea- 
sonable  diligence,  because  he  eaye  tbat  the 
envtiope  In  which  aald  notice  waa  mailed 
bore  on  Its  left-hand  ccwner  a  roQuest  that 
the  same  be  returned  to  ai^lant  If  not  de* 
llvered  within  five  days,  and  fu>peUant  char- 
ges that;  notwithstanding  said  request,  the 
envelt^  and  notice  were  never  returned  to 
him,  and  but  for  tmaToIdable  acddait,  If  tbe 
letter  bad  not  been  dellTered,  the  same  should 
hare  been  returned  to  aiq)tflant;  that  the 
app^ees,  bellerlng  tiiat  appeUant  intend- 
ed to  remain  In  said  building  for  said  addi- 
tional term,  did  suit  attempt  to  nor  bare  they 
leased  the  same  to  any  other  prawn,  and 
they  have  In  no  wise  been  damaged  on  ac- 
count of  a  failure  to  receive  sndi  notice^ 
but  that  if  it  be  determined  that  appellees 
were  damaged  by  fhllure  to  rectfve  such  no- 
tice he  offers  and  toiders  into  court  all  mon- 
eys that  may  be  due  her  tor  damages  as  a  re- 
sult <rf  the  nnavoklable  acddentn  as  af  wesaid. 
He  pray*  tbat  Uie  lease  be  by  the  court  de- 
clared to  be  bi  force  for  flVe  years  from 
S^tember  1,  1906^  and  that  upon  the  pay- 
moit  at  the  rental  veclfied  therein  he  be  ' 
pnmltted  to  occupy  said  building  under  the 
term  ia  said  lease,  and  that  Inasmu<di  as 
this  answer  raises  issues  strictly  cognisable 
In  a  court  of  equity,  he  prays  that  the  cause 
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1)6  transferred  to  the  Jefferson  iAojaerr 
<»urt  for  final  determination." 

The  court  refused,  over  sf^Uanfs  objec- 
tion, to  transfer  the  canse  to  the  chancery 
court  The  court  instructed  the  Jury  that  tiie 
notice  required  by  the  contract  must  hare 
been  actually  received  by  the  lessor;  that 
the  burden  was  on  appellant  to  shorr  that  he 
bad  given  the  notice;  that  no  particular  fwm 
of  notice  was  required,  nw  was  it  necessary 
to  have  same  served  by  an  c^cer ;  that  any 
commanlcatlon,  verbal  or  written,  actually 
delivered  to  plaintiff  in  due  time  would  \A 
sufficient  The  court  submitted  to  the  Jury 
on  the  evidmce  adduced  the  question  as  to 
whether  appellees  received  the  notice  In  doe 
time,  and  on  this  subject  instmcted  the  jury 
as  follows:  "If  you  find  from  a  preponder- 
ance of  the  evidence  that  on  the  25th  day  of 
June,  1908,  the  plaintiff  was  residing  In  Pine 
Bluff,  Ark.,  and  tliat  on  that  day  the  defend- 
ant wrote  8  letter  to  plaintiff  notifying  her 
<yt  his  intention  and  desire  to  claim  the  ben- 
efit of  his  option  and  renew  the  lease  tar 
another  term  of  five  years,  inclosed  the  same 
in  an  envelope,  addressed  it  to  plaintiff  at 
the  dty  of  Pine  Bluff,  Ark.,  placed  thereon 
the  necessary  postage  stamps,  and  mailed  it 
to  her  In  said  dty,  tb^  the  law  presumes 
that  it  was  delivered  to  her  In  due  course 
of  time  and  the  burden  la  on  the  plaintiff 
to  Show  by  a  preponderance  of  evidence  that 
she  did  not  receive  It"  The  court  further 
Instructed  the  Jury  that:  "By  the  terms  of 
the  contract  the  (H)tlon  was  with  the  defmd- 
ant  to  renew  the  lease  or  not  as  he  might 
elect  If  he  elected  to  renew  it  he  was  bonnd 
to  give  notice  of  audi  Intoitlon  within  the 
time  specified.  The  plaintiff  was  not  required 
to  do  anything  in  the  matter,  and  bad  a  right 
to  remain  silent  regarding  it,  If  she  chose." 
The  court  refused  prayers  by  appellant 
telling  the  jury,  In  effect,  that  If  appellant 
mailed  a  letter  notifying  appellees  that  he 
would  avail  himself  of  hfs  option  to  extmd 
the  lease  under  the  contract,  and  that  such 
letter  In  due  course  of  mail  would  have 
reached  the  lessee  before  July  1,  1908,  this 
would  be  sufficient  to  constitute  the  giving  of 
the  notice  required,  notwithstanding  any  tes- 
timony on  the  part  of  appellees  to  the  effect 
that  such  letter  and  notice  were  not  received. 
The  court  also  rejected  prayers  of  appel- 
lant seeking  to  have  guesticnis  of  estoppel  and 
-waiver,  under  the  evidence,  submitted  to  the 
jury.  Objections  were  made  and  exceptions 
reserved  to  the  rulings  of  tbe  'Court  on  the 
declarations  of  law.  There  was  a  verdict  In 
favor  of  appellees  for  $1,<H0.G0.  Judgment 
was  entered  for  that  sum,  and  this  appeal 
seeks  to  reverse  the  Jtidgmenit  Other  facts 
stated  In  (pinion. 

White  &  Alexander  and  Ben  J.  Althelmer, 
tor  BK>«Uant  Grawfbrd  ft  Hooker,  for  ap- 
iwllees. 

WOOD,  J.  (after  stating  the  facts  as  above). 
1.  Appellan'^  lessee;  under  tbe  omtract  bad ' 


(Ark. 

a  lease  of  the  boUdlng  as  follows:  "For 
the  term  of  Ave  years  fr<Hn  and  after  the 
first  day  of  September,  1908,  with  tbe  priv- 
ilege on  the  part  of  the  said  lessee  to  occupy 
the  said  building  for  five  years  longer  upou 
tbe  same  terms  and  condltiona  as  herein  de- 
scribed, but  the  said  lessee  shall  give  tbe 
said  lessor  sixty  days'  notice  If  he  so  desires 
to  occupy  said  building."  When  Che  five 
years  expired  the  lease  for  Uiat  term  was  at 
an  end.  But  aK>sUant  had  the  privily  of 
occupying  the  building  on  the  same  terms  and 
ctmdltions,  provided  he  compiled  with  the 
condition  to  give  notice.  As  we  construe  the 
contract,  this  condition  as  to  notice  was  a 
condition  precedent  to  another  lease  upon  the 
same  t^ms  and  omdltlms  for  a  period  of 
five  years.  Tbe  luiguage  of  the  stlpnlatioa 
as  to  the  60  days*  notice  was  such  as  to  make 
time  of  the  essence  at  the  cmtract  so  fftr 
as  obtaining  a  flirtlier  term  of  lease  for  fire 
years  is  concerned.  Until  tbSa  condltltm 
precedmt  as  to  notice  was  complied  with  no 
rights  vested  In  appellant  to  occopy  tlie 
premises  for  another  five  years  under  tbe 
same  trams  and  cnidltions  that  he  was  then 
occupying  them.  A  court  of  equity  cannot 
make  contracts  for  parties,  and  cannot  be 
invoked  to  compel  parties  to  make  contracts. 
Here  there  was  no  contract  for  an  addltiimal 
term  ot  Ave  years  until  ttie  notice  was  glv«L 
The  forfeiture  bere.  If  It  be  proprar  to  call 
It  such,  was  not  of  rights  under  a  ccmtract 
entered  Into  for  another  term  of  five  years, 
and  because  of  a  breadi  of  some  oondltiMi 
Bttbseqaeoit,  bat  tbe  forfeiture  was  ot  tbe 
right  to  oontlnne  to  occupy  the  premises  for 
another  term  of  five  years  because  of  a  fail- 
ure to  comply  with  a  omdltttni  precedent. 
Tbe  appellant  had  no  leasOhold  estate  In  the 
prfflnlses  for  a  new  term  of  five  years,  nor  the 
right  to  have  such  created,  until  he  lud  girai 
the  notice  required  the  lease  ocmtract. 
Where  the  condition  mnst  be  p^mmed  be- 
fore the  estate  can  commence  it  la  called  a 
condition  precedent;  but  where  tbe  effect 
of  It  la  either  to  enlarge  or  defeat  ftn  estate 
already  comm«iced.  It  Is  called  a  condition 
subsequent  Tbe  former  avoids  the  estate 
by  not  permitting  it  to  rest  until  literally 
performed.  Taylor  on  Landlord  ft  Tenant. 
8  27.  l^e  ai^wUant  had  tiie  aptioa  or  priv- 
ily, upon  oHu^lng  with  the  terms  of  tbe 
lease  c<Hrtract  as  to  notice,  of  a  farther  tern 
of  five  yeara  The  corenant  bound  tbe  les- 
sor to  grant  the  lessee  the  farther  term  npon 
notice  given,  but  It  did  not  blad  tbe  lessee 
to  give  tbe  notice.  In  such  case  "If  notice  is 
stipulated  for,  It  must  be  glvai.*'  "From  the 
notice  of  a  condition."  says  Mr.  Taylor,  "It 
Is  obvious  that  equity  cannot  rellere  from  the 
forfeiture  of  an  estate  which  arises  npon 
a  condition  precedent  unperformed."  Taylor, 
L.  ft  T.  I  277;  1  Pun.  Eq.  Jnr.  |  400.  There 
Is  no  analogy  in  the  case  at  bar  to  cases 
where  equity  for  saflldent  cause  Intervenes 
to  prevent  a  forfdtare  of  exlstlnf  contract 
tor  breach  of  Its  terms. 
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Tbe  utswer  contained  no  allegation  tbat 
called  for  the  Intwposltion  of  a  court  of  eq- 
nity.  Tbe  cbancdlw,  ther^ore,  did  not  err 
In  oTOTolins  the  motion  to  tranafw.  Fur- 
thermore,  tbe  contract  did  no>t  require  the 
notice  to  be  giren  through  the  mails.  Any 
other  method  of  giving  the  notice  to  the  lea* 
sor  wonld  have  been  auffldoit  The  accident, 
BO  caUed,  of  a  failure  to  get  the  notice  to 
tbe  leawe  by  letter  was  not  unavoldaUe. 
Appellant  Tcduntarily  selected  this  method; 
be  could  have  arolded  the  miscarriage  of 
tbe  letter  through  the  malls  by  not  using 
tbe  mails,  and  by  giving  the  notice  scune 
other  way.  Tbe  attempt  to  give  the  notice 
by  letter  was  not  a  mistake  on  t|)e  part  of 
appellant  He  Intoided  to  give  It  this  way, 
but  be  knew  be  could  give  It  orally,  or  by 
sending  notice  through  a  messenger  or  o<- 
ecer;  he  chose  the  malls.  This  was  not  a 
mistake  at  all,  or  if  so,  certainly  not  <aie 
tbat  a  court  of  chancery  will  correct  It 
vr&s  the  duty  of  appellant  under  the  con- 
tract to  give  tbe  lessor  notice  Notiilng 
sbort  of  the  information  which  the  contract 
specified,  communicated,  in  some  manner,  to 
tbe  lessor,  would  fulfill  the  requirements  of 
tbe  law.  Appellant  having  choice  of  a  num- 
ber of  agencies  to  make  the  communlcatlm. 
is  reepoDslble  If  through  such  agcsncy  he  falls 
to  make  It  The  failure  in  auch  case  is  but 
tbe  failure  at  last  »f  tbe  one  making  the 
selection  of  methods,  and  equity  cannot  re- 
lieve fnun  tbe  consequ^ce  of  each  failure 
on  tbe  ground  of  accident  or  mistake.  The 
answer  tt<an  any  view  point  did  not  call  tor 
tbe  interpositl<m  of  a  court  of  chancery. 

2.  The  circuit  court  having  refused  to 
transfer  the  cause  to  the  chancery  court  It 
stood  for  trial  on  the  Issues  foreaented  by  the 
complaint  and  the  answer  first  filed.  These 
were  submitted  to  tbe  Jury  upon  correct  In- 
stmctlons.  The  evidence  on  behalf  of  ap- 
pellant tended  to  i^ve  that  be  attempted  to 
give  the  notice  In  the  manner  set  up  in  tbe 
answer  tbat  was  made  the  batfs  of  tbe  mo- 
Hon  to  transfer.  After  tbe  letter  contain- 
ing tba  notice  was  written,  it  was  sealed, 
stamped  wttti  a  two  cent  postage  stamp,  di- 
rected to  Hrs.  J.  G.  Atkinson,  and  given  to 
appellanfa  agoat  <to  mall.  Appellant  paid 
no  further  attention  to  it  nntU  be  received 
notice  to  qnlt  The  evidence  on  b^lf  ot 
tbe  aniellees  was  to  tbe  effect  that  no  let- 
ter containing  notice  of  aiq^Iant's  Intoi- 
tion  to  take  tbe  ivemlses  for  'Oie  farther  pe- 
riod of  five  years  was  received.  Where  a 
lettn  has  been  proporly  mailed,  the  law  rais- 
es a  prenunptton  tbat  it  was  duly  received 
by^  the  person  to  whom  It  was  addressed; 
bat,  aa  was  said  tj  tbe  Snpreme  Court  of 
tbe  United  States  in  Rosenthal  v.  Walker, 
111  n.  8.  198.  4  Sup.  Gt  888  (28  L.  Bd.  89S): 
**Onie  presumption  so  arising  Is  not  a  cm- 

124  S.W.-33 


dnslve  presumption  of  law,  but  a  mere  In- 
ference ot  fact  founded  on  tbe  probaUUty 
that  Ibe  officers  of  the  government  will  do 
their  duty."  As  was  declared  by  our  own 
court  In  Flanten^  Ins.  Co.  v.  Green,  72  Aii^. 
306.  80  S.  W.  Ul:  'TThe  presumption,  in  the 
absence  of  evidence  to  the  contrary,  la  tbat 
It  was  received,  but  this  presumption  may 
be  rebutted."  The  evidence  showed  condu; 
slvely  tbat  the  letter  was  not  received,  but 
nevertheless,  the  court  submitted  the  ques- 
tion to  the  Jury  to  determine  from  all  the 
evidence.  Instructing  them  properly  as  to 
the  presumption  of  delivery  that  arises  tn 
the  usual  course  of  business  connected  with 
the  pnper  mailing  of  a  letter,  and  the  han- 
dling of  the  same  by  the  officers  of  tbe  gov- 
ernment and  Instructing  the  Jury  tbat  the 
burden  was  on  tiie  appellees  to  ovo^me  this 
presumption  by  a  pr^xwderance  of  the  ev- 
idence The  court  thus  gave  aM>ellant  the 
benefit  of  this  presumption  oC  deUvwy .  as 
evld^ce  In  the  case,  and  conformed  Its 
charge  In  this  req>ect  to  tbe  role  announced 
in  the  above  cases.  There  was  evidence  on 
behalf  of  appellant  tending  to  show  tbat  some 
time  in  July,  after  he  thought  tbe  notice  had 
been  received  by  appellees  of  his  Intention 
to  occupy  for  another  term  of  five  years,  he 
met  Birs.  Atkinson  on  the  street,  and  "mo- 
tioned to  her  about  putting  In  tbe  front  the 
same  as  the  Grand  Leader  front"  to  the  store. 
It  wonld  have  tekoi  some  time  to  put  In 
this  front  and  appellant  intended  to  pot  the 
improvements  In  some  time  in  September  or 
October,  1908.  He  did  not  say  anything 
about  tbe  lease,  because  he  thov^ht  his  let- 
ter had  readied  Mr&  Atkinson.  She  **dld 
not  tbat  time  mention  that  she  had  not  re- 
c^ved  the  letter."  Upon  this  evidence  ap* 
pellant  predicates  error  In  the  refusal  of 
the  court  to  grant  bis  prayers  seeking  to 
have  the  qnestlraiB  ot  waiver  and  Mtoppd 
submitted  to  tbe  Jury.  There  was  nothing  in 
tbe  above  teotlmony  to  constitnte  an  es- 
toppel against  appellees,  nor  to  show  that  the 
notice  required  iQr  the  o»tract  was  waived. 
On  the  contrary  the  court  correctly  Instruct- 
ed tbe  Jury  tiiat  Mrs.  Atkinson,  under  the 
evidence,  was  not  required  to  do  anything 
In  the  matter,  and  bad  a  rl^t  to  remain 
silent  regarding  It  if  she  diose.  If  she  had 
done  or  said  anything  prim  tP  the  time  for 
giving  the  notice,  or  after  it  should  have  been 
^ven,  showing  that  she  waived  it  the  case 
would  have  been  diffomt  She  ^  not  re- 
ceive any  rents,  after  the  lease  e^lred,  nor 
did  she  do  or  say  anytbbig  whatever  at  any 
time  tbat  would  show  an  Intention  to  waive 
her  rlgbts  under  the  lease,  nor  to  estop  ber 
from  maintaining  tlils  salt  for  tbe  possession 
of  the  prenUses  and  damages  for  the  nnlaw^ 
(nl  detention  thereof. 
The  Jndgn^t  !•  tffirmed. 
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FEIANKS  T.  TOWN  OF  HOIXT  GROVE. 
(Sapreme  Court  of  Arkaosas.    Jan.  10,  1910.) 
MUNICIPAI,  COBFOBATIOnS  (|  747*)— TOBTB— 

Acts  of  Officebs— LiAmiOTT. 

An  incorporated  town  is  not  liable  for  tbe 
actB  of  its  mayor  and  marshal  In  enforcing, 
without  malice,  an  illegal  ordinance  by  impris- 
oning  one  Tiolating  it 

[Ed.  Note.— For  other  cases,  see  Municipal 
OonMiratlcuu,  Cent  Dig.  |  1078:  Dec.  Dig.  { 
747.*] 

Appeal  from  Circuit  Court,  Mtmroe  Govn- 
t7;  £}ugeDe  Lankford,  Judge. 

Action  by  Lowell  Franks  against  the  Town 
of  Holly  Grove.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.  Affirmed. 

Ufannlng  &  Emerson,  for  appelant  13iom- 
as  ft  Lee,  for  a[q;>elle& 

WOOD,  J.  This  appeal  la  to  determine 
vrtiether  an  Inowporated  town  is  liable  In 
damagee  for  the  acta  of  Its  mayor  and  mar- 
Bhal  In  oifwdni^  nnlawfal  Imprlaonmmt, 
a  Told  ordinance  of  the  town,  making  it  a 
misdemeanor  for  persona  15  years  of  age 
and  under  to  get  on  or  (A  of  a.ny  moving 
trains  within  the  cozpotM»  UmltB;  each 
persona  not  being  passengers.  What  these 
officers  did  In  counecti(nL  with  the  arrest,  coa- 
Tictlon,  and  Imprlscmment  of  appellant  was 
In  their  capacity  as  public  officers.  They  act- 
ed without  malice  toward  appelant  Al- 
though the  ordinance  was  lllegsl  and  void  as 
to  minors  nnd»  the  age  of  12  years,  still 
the  appellee  Is  not  liable  for  the  acts  of  Its 
offlcras  In  sedcing  to  enfbrce  it,  for  tbe  rea- 
son that  the  officers  were  acting  In  a  public 
and  governmental  capacity.  The  functlonfl 
they  performed  were  of  a  public,  not  private, 
nature.  28  Cjc  1257.  As  early  as  tne  case 
of  Trammell  v.  Town  of  Russellvllie  et  aL, 
84  Ark.  106,  86  Am  Rep.  1,  we  held:  "For 
acts  d<nie  by  than  in  tttelr  public  capacity, 
and  In  discharge  of  theAt  dntlea  to  the  pub- 
lic, cities  and  towns  Incur  no  liability  to  per- 
sons who  may  be  injured  them.  Neither 
for  tbe  act  of  the  council  In  passing  an  Il- 
legal ordinance,  nor  for  that  of  the  mayor  In 
Issuing  a  warrant  of  arrest  for  its  violation, 
nor  for  that  of  the  marshal  In  arresting  the 
offender  under  it,  Is  a  town  lUble  to  htm." 
And  as  late  a«  Collier  v.  Ft  Smith,  78  Aik. 
447,  84  8.  W.  480.  68  L.  R.  A.  237,  we  said: 
"Towns  and  dtles  are  not  answerable  for  the 
acts  or  omlssioas  of  their  officers  or  agents 
while  acting  for  tbe  state  or  sovereign  In 
public  or  governmental  capacity."  See,  also, 
Gray  v.  Batesville,  74  Ark.  619,  86  8.  W. 
205.  Whatever  may  be  the  role  In  other  ju- 
risdictions the  above  is  the  established  doc- 
trine of  this  court  It  has  good  reason  and 
authority  to  sustain  it  and  we,  therefore, 
adhere  to  it  See  other  auttioritleB  <dted  In 
at^llee's  brief. 

The  judgment,  therefore,  Is  affirmed. 


HAKNA  V.  ST.  LOUIS  A  &  F.  R.  B.  GO. 
(Supreme  Court  of  Arkansas.   Jan.  10,  1910b) 

1.  Appeal  ard  lERBOit  (|  1064*)— Pkbsokal 
Injuries— AcnoN  Fok— Habuxess  Ebbob. 

In  an  action  againat  a  railroad  company 
for  i»er80D8l  injuries  from  stepping  on  a  spike 
in  a  plank  left  e^osed  by  defendant's  servants 
in  repairing  a  station  platform,  while  an  instruc- 
tion that,  if  plaintiff  came  out  of  the  honse  and 
stepped  upon  tbe  nail  without  looking  to  see 
where  he  was  stepping,  this  "wonld  not  consti- 
tute negligence  that  would  render  the  defendant 
liable,"  would  have  better  expressed  the  issue 
had  it  stated  that  the  facta  recited  would  con- 
stitute contributory  n^ligence  on  tbe  part  of 
plaintiff,  yet  the  inaccuracy  was  harmless,  plain- 
tiff baving  admitted  that  he  did  not  look  to 
see  where  he  was  stepping. 

[Ed.  Note. — ^Por  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  4219.  4221-4^;  Dee. 
Dig.  i  1064.»] 

2.  RAII.BOAD8  (S  278*)--ACITI0IT  POB  PeBSOK- 

Az.  Injuries  —  Contbibutobt  Neouobnce. 
In  an  action  against  a  railroad  company  for 
personal  injuries  from  stepping  upon  a  spike 
in  a  plank  left  exposed  by  defendant's  serv- 
ants in  repairing  a  station  platform,  where 
plaintiff  knew  when  he  entered  the  station  that 
the  work  of  tearing  away  the  platform  was  go- 
ing on,  that  the  dwris  was  still  scattered  aboot, 
and  he  failed  to  look  where  he  stepped  when 
he  came  out,  he  was  as -a  matter  of  law  gnilty  of 
contributory  negligence,  barring  a  recovery. 

[EM.  Note. — For  other  cases,  see  Railroads, 
Cent.  Dig.  §{  891-900;  Dec.  Dig.  §  278.*] 

3. "  Railroads  (8  278*)— Dutv  to  Keep  Plat- 
form in  Safe  Condition— PcBSOifAZ,  Ihju- 
RiBs— Action  Fob— Neouoence. 

The  general  rule  that  where  a  person  goes 
upon  tbe  platform  of  a  railroad  company  to 
transact  business  without  reason  to  suspect  dan- 
ger. It  is  a  question  for  tbe  jury  to  determine 
whether  he  is  Uameless  in  his  own  condoct 
and  it  cannot  be  said  as  a  matter  of  law  tbat 
he  must  be  upon  the  lookout  for  danger,  does 
not  apply  where  tbe  danger  is  known  to  the 
injured  person,  and  he  takes  no  precaution  what- 
ever for  bis  own  safety. 

[E]d.  Note.— For  other  eases,  see  Railroads, 
Cent  Dig.  {$  891-900;  Dec  Dig.  8  27a*] 

Appeal  from  Circuit  Court,  Benton  Coun- 
ty; J.  S.  Maples,  Judge. 

Action  by  Henry  Hanna  against  the  St 
Louis  &  San  Francisco  Railroad  Company. 
Judgment  for  defendant  and  plalntilE  ap- 
peals. Affirmed. 

Rice  &  Dickson,  for  appellant  W.  F.  Ehrans 
and  B.  B.  Davidson,  for  appellee. 

McOULLOOH,  a  J.  Plalntur,  Henry  Han- 
na, instituted  ttda  action  against  the  8t  Louis 
&  San  Francisco  Railroad  Company  to  re- 
cover damages  tot  personal  Injuries  alleged 
to  have  been  caused  by  negligence  of  defend- 
ant's servants,  ^nie  trial  jury  returned  a 
verdict  In  favor  of  defendant  and  plaintiff 
appealed.  The  alleged  nei^lgence  upon  whlt^ 
the  action  was  based  consisted  of  leaving  ex- 
posed on  the  ground  In  front  of  the  station 
at  Beaty,  Ark.,  a  plank  or  slab  with  a  spike 
In  it  and  the  injury  was  caused  by  plaintiff 
stepping  on  the  spike  as  he  walked  out  of 
and  away  from  tbe  station. 
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Plaintiff  lived  and  was  engaged  la  the  mer- 
cantile bnalneas  at  Beat;  and  was  agent  of 
tbe  expraas  company,  a  position  wblcta  be 
acc^ted  and  to  aooonunodate  tbe  people 
there.  It  seems  tiiat  the  lallioad  company 
did  not  keep  an  agent  tboe,  and  plaintiff  was 
Introsted  with  tbe  to  tbe  depot,  so  that 
be  could  have  access  to  it  at  all  tliiies. 

Tbe  wooden  platform  in  fnmt  of  tbe  sta- 
tion was  aboat  worn  oat,  and  defendant 
sent  a  crew  of  men  to  lemore  it  a&d  to  re- 
place it  with  a  platform  of  dirt  and  dndfflrs. 
Tbe  men  proceeded  with  the  work,  and, 
while  it  was  gotag  on,  idalntlfl  ynat  over  to 
tbe  station  to  get  a  buggy  top  which  had 
come  esqtress  that  day  and  was  stwed  in 
tiie  depot.  TlilB  was  near  Uie  middle  of  the 
day,  and  plaintiff  knew  what  the  men  were 
doing;  in  fact,  he  bad  called  tbe  attrition 
of  tlie  roadmaster  to  the  necesirity  for  a  new 
platform.  He  went  into  tbe  depot,  and,  as 
be  came  oat  of  tbe  door  carrying  tbe  bu^gy 
top  in  his  bands,  be  stepped  on  the  slab  con- 
taining the  wiflkB,  which  was  lying  on  tbe 
groimd  in  front  of  llie  depot  The  flpike 
pierced  his  foot,  and  inflicted  a  very  painful 
injury.  He  waa  carrying  tbe  boggy  tap  in 
fnmt  of  blm.  ao  that  be  could  not  see  where 
be  -was  stepplnt^  and  be  says  that  he  did  not 
look  to  see  where  he  stuped.  Ralntlff  tes- 
tified Unit,  when  be  went  into  ttie  d^t,  the 
platform  bad  heea  compleMy  torn  away  and 
the  old  material  carried  off,  Uiat  the  slab 
with  the  spike  In  It  was  not  lying  on  the 
ground  In  front  of  the  door,  and  Uie  workmen 
were  at  that  time  digging  a  ditch  In  front  of 
the  door  preparatory  to  building  tbe  new 
platform  of  dirt  and  cinders.  Wltnesaes  in- 
troduced by  the  defendant  testified  that, 
when  plaintiff  wait  into  the  depot,  the  men 
were  still  at  wotk  tearing  the  platform  away, 
and  Hiat  the  loose  plank  and  dgbrla  bad  not 
been  moved,  but  was  acattered  about  on  tbe 
ground.  One  testified  that  no  change  was 
made  in  tbe  sttnatlon  while  plaintiff  was  in 
ttie  depot 

Tbe  court  fairly  submitted  the  case  to  the 
jury  on  Instructions  requested  by  plaintiff 
and  by  defendant  and  of  the  court'a  own  mo- 
tion. Bror  Is  assigned  In  giving  the  follow- 
ing two  instructions: 

"(1)  I  charge  you  that  if  you  find  from  the 
evidence  ttiat  the  defondant  company  was 
causing  this  platform  to  be  torn  up  tor  the 
purpose  of  substituting  another;  that  the 
workmen  wore  engaged  in  removing  the 
planks;  that  while  so  doing  one  of  tbe  planks 
was  left  for  a  short  time  where  it  had  fiUIen 
with  a  spike  turned  up  before  tbe  plank  was 
removed;  tliat  the  plaintiff  entwed  the  build- 
ing while  these  servants  were  engaged  in 
tearing  op  and  removing  said  lumber;  that 
tbe  plaintiff  came  out  of  the  house  and  step- 
ped upon  the  nail  wlthoat  looking  to  see 
where  he  was  stepping,  and  the  Injury  was 


thereby  inflicted — this  would  not  constitute 
negllgrace  that  would  render  the  defendant 
liable." 

**(3)  I  tbttTge  you  that  It  is  flie  duty  of  one 
who  goes  upon  tbe  premises  knowing  that 
tbe  platform  is  being  torn  up  for  tbe  purpose 
of  substituting  another  platform,  and  who 
enters  a  building  knowing  that  the  platform 
is  torn  away,  or  being  torn  away,  to  look 
T^ere  be  steps  as  he  leaves  the  building.  If 
he  falls  to  do  this  and  Is  injured  thereby,  be 
is  guilty  of  contributory  nee^lgence.** 

The  first  instruction  would  perhaps  have 
better  repressed  the  issue  by  saying  that  tiie 
state  of  facts  recited  would  constitute  con- 
tributory Q^lgence  on  the  part  of  plaintiff 
which  would  iwedude  a  recovery  of  damages, 
instead  of  sayliv  that  such  a  state  of  facto 
"would  not  constitute  negligence  ttiat  would 
render  tbe  defendant  liable."  This  Inaccura- 
cy was,  however,  harmless,  for  plaintiff  ad- 
mitted that  he  did  not  look  to  see  wb««  he 
was  stepping  when  he  came  out  of  tbe  sta- 
tion door;  and.  If  he  knew  whMi  he  went  Into 
the  stetlon  that  tbe  work  of  tearing  away 
tbe  platform  was  going  on,  that  tbe  dSbris 
was  BtlU  scattered  around  on  the  ground, 
and  be  failed  to  look  where  be  stuped  when 
he  came  out,  be  was  guilty  of  contributory 
negligence  which  barred  a  recovery.  Hie  in- 
structions fairly  submitted  tbe  question 
whether  or  not  the  wozic  of  tearing  away  the 
platform  was  completed  and  the  debris  re> 
moved  when  plaintiff  went  Into  tbe  station. 
^Is  particular  instruction,  as  well  as  others, 
submitted  that  question,  and  tbe  jury  found 
that  Issue  against  plaintiff;  so,  with  that  Is- 
sue settled  against  him.  It  followed  as  a  ma^ 
ter  of  law  that.  If  he  knew  of  that  sltuatt<Hi 
and  failed  to  look  where  he  stepped  when  be 
came  out,  be  cannot  recover.  The  situation 
was  one  of  dangn^  of  which  he  was  folly 
apprised,  and  it  was  an  act  of  n^lgence  for 
him  to  ignore  tbe  danger  entirely  and  blindly 
walk  out  without  looking  where  he  stepped. 

The  case  is  unlike  one  where  a  person  goes 
upon  the  platform  of  a  railroad  company  to 
transact  bnslness  without  reason  to  suspect 
dangOT.  There  It  Is  generally  a  question  for 
tbe  Jury  to  detmilne  whether  he  is  blame- 
less in  his  own  conduct,  and  it  cannot  be  said 
as  a  matter  of  law  that  be  must  be  on  the 
lookout  for  danger.  St  L.,  I.  M.  &  S.  I^.  Co. 
V.  Falrbalm,  48  Ark.  491,  4  S.  W.  sa  But 
such  Is  not  the  rule  where  the  danger  Is 
known  to  the  Injured  person,  and  he  takes  no 
precaution  whatever  for  bis  own  safety.  Un- 
der these  circumstances,  there  Is  nothing  to 
submit  to  the  Jury,  for  it  is  not  a  matter 
about  which  men  will  differ  that  one  who  Is 
fully  aware  of  a  dangoroua  sltoatlon  and 
takes  no  precaution  at  all  against  tbe  danger 
la  guilty  of  negligence^ 

We  find  no  error  In  the  Instmctlonsy  and 
tbe  Judgment  Is  affirmed. 
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BRADITOBD  T.  ST.  LOUIS,  L  M.  ft  8.  BT. 
CO. 

(Snpnme  Coart  of  Arkansas.    Jan.  10,  1910.) 

L  OABBIBBS  (i  850*)~PaSSENGEB8— COUPABT- 
HEITT8  —  SjEOnOR  OF  WHTTB  PASnNOBB 
FBOK  OOAOH  SR  AFABT  FOB  COLOBSD  PKB- 
B0N8. 

Under  Kirby's  Di?.  H  6622,  6632,  requiring 
railroad  companies  to  provide  equal  but  separate 
and  suffideat  accommodations  for  the  white  and 
colored  races,  &  company  may  make  reasonable 
tegnlatious  as  to  the  time  and  manner  of  deeig> 
Bating  the  leapectlTe  compartments  of  the  races ; 
and,  where  there  were  more  colored  passeagers 
than  the  end  of  the  smoker  set  apart  for  them 
would  accommodate,  the  conductor  could  order 
the  white  passengers  to  take  seats  in  a  Pullman 
coadi,  in  the  rear,  and,  if  a  white  passenger  in 
the  smoker  refused  to  change  bis  seat,  could 
use  such  force  as  was  necessary  to  eject  him 
from  the  smoker  and  compel  him  to  go  to  the 
coach  designated  for  white  passengers. 

[E^.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1439;  Dec  Dig.  I  3S9.*] 

2.  Oabbiebs  (I  267*)  —  FASSBNOBBft— Eqmp- 

HENT  —  SEPABATB  OOACHEB  FOB  RaCBS  — 

Right  to  Rbquibb. 

Railroad  companies  may,  independent  of 
statute,  make  reasonable  rules  for  the  separation 
of  imsaengera  belmglng  to  different  races,  if 
equal  accommodations  are  provided,  though  rea- 
sonable rules  prescribed  by  statute  must  be  fol- 
lowed. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  S  904;  Dec.  Dig.  fi  267.*] 

8.  Apfeax  and  Ebbob  (fi  1050*)— Habmlem 
Ebbdb— Admission  of  Evidence. 

In  a  passenger's  aetl<m  for  damages  for  his 

ejection  from  the  smoker  after  the  conductor 
bad  directed  him  to  leave  It  so  as  to  make  room 
for  colored  jpasaengers,  it  was  not  reversible 
error  to  admit  evidence  of  the  conductor  that  It 
was  bis  duty  to  eject  white  passengers  who  had 
paid  their  fare  from  the  smokins  compartment 
while  the  train  was  in  motion,  if  they  did  not 
leave  that  car  and  go  to  another  coach  when 
ordered  to  do  so  In  order  to  make  room  for 
colored  passengers,  and  that  he  had  authority 
to  use  the  white  end  of  the  smoker  for  colored 
■  passengers  when  the  colored  end  was  not  suffi- 
cient to  hold  all  the  colored  passengers. 

[Ed.  Note.— For  other  cases,  see  Amwal  and 
Error,  Cent  Dig.  %  41S3;  Dec  Dig.  f  lOSa*] 

Appeal  from  Circuit  Court  Lonoke  Coun- 
ty; Eugene  Lankford,  Judge. 

Action  by  John  Bradford  against  the  St 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Affirmed. 

October  SO,  1908,  appellant  filed  complaint 
tn  the  Lonoke  drcnlt  court  against  the  St 
lionls  Iron  Mountain  *  Sootbent  Railway 
Company,  cbarglng  that  wbUe  be  was  a  pas- 
senger on  tbK  defendant's  trsln  tiie  conduct- 
or "recklessly,  maliciously,  and  unlawfully 
struck  and  cboked  said  plalntUC,"  and  tbat 
the  conductor  and  the  porter  and  the  brake- 
man  again  assaulted  him,  beat  him  upaa  the 
head,  cursed,  dioked,  and  threatened  to  kill 
him.  Damages  were  ariced  In  the  sum  of 
$1,900  actual  images  and  $500  pmltlve  dam- 
age. The  answer  of  the  defendant  denied 
that  the  conductor  or  other  employe  reckless- 


ly, willfully,  and  malidonaly  assanlted  appel- 
lant and  denied  that  any  of  than  cnraed  1dm. 
alleged  that  defendant  seated  hlma^  in  a 
coach  designated  for  colored  passengers,  and 
that  the  condnctw  requested  blm  to  enter  a 
coach  for  white  passengers;  that  appellant 
refused  to  do  so,  and  asserted  the  Intention 
of  remaining  In  the  coach  assigned  to  color- 
ed passengers;  that  the  conductor  remored 
him,  using  only  such  force  aa  was  necessary. 
It  also  claimed  tbat  appellant  was  drunk 
and  disorderly,  and  dented  that  plaintiff  was 
entitled  to  any  damages, 

John  Bradford  took  passage  on  appellee's 
train  at  Argenta  for  Jacksonville,  another 
station  not  far  distant  He  took  his  seat 
in  the  "smoker,"  a  car  with  two  compart- 
m«its.  One  of  these  where  appelant  seated 
himself  was  designated  for  wiUte  pecv's. 
Bradford  ai^eared  to  be  under  the  Influence 
of  llQuor.  Twenty-flve  or  90  colored  passen- 
gers boarded  the  train  at  Argenta.  then 
was  not  room  in  the  colwred  compartment 
for  them,  and  in  a  few  minutes  after  the 
train  palled  out  from  Argenta  they  went 
Into  the  conqwrtment  of  tlie  smokor  whae 
appellant  and  otb«'  wldte  paasengus  wera 
Immediately  thereafter  the  etmdnetor  also 
went  Into  the  compartment  where  appel- 
lant and  others  were,  and  told  the  white 
passengers  that  he  needed  the  ''BinokM"  for 
the  accwumodatlon  of  the  negEoes,  and  re- 
quested the  white  passengcars  to  go  baA  into 
the  rear  <»r.  There  was  a  "dead  bead"  Pull, 
man  car  in  the  rear  where  all  the  white  pas- 
sengers could  be  seated.  All  *^eemed  to  go" 
except  appellant  He  said  be  would  not 
give  up  bis  seat  to  a  negro,  called  upon  his 
friends  to  stand  by  blm,  and  refused  to 
comply  with  the  request  of  the  ccMOductor. 
The  conductor  tried  to  persuade  him  to  go, 
but  be  refused  with  an  oath,  telling  tlw  con- 
ductor that  if  he  wanted  htm  out  of  there, 
be  would  have  to  put  him  out 

The  conductor,  whose  yerslon  of  the  mat- 
ter the  Jury  accepted,  testified  as  to  the  man. 
ner  of  appellants  expulsion  as  fallows:  "I 
took  m^  coat  off  and  took  blm  back  to  the 
sleeper.  Mr.  Bradford  ran  his  hand  In  his 
hip  pocket  and  I  grabbed  bis  ttaroat  with  my 
left  hand  and  choked  him,  and  he  commenc- 
ed to  nqd  Uke  that  and  I  took  him  and  led 
him  back  Uke  a  llttie  man.  I  laid  my  hands 
cm  his  sboidders.  and  walked  behind  him.  I 
went  bade  to  see  tliat  he  bad  a  seat;  and  I 
seated  lilm  in  tbe  Pullman.  <m  tlie  right-hand 
side  of  the  car,  facing  north.  I  did  not 
strike  him  with  my  fiat  or  kl<±  him.  I  took 
him  by  the  throat  to  protect  myself  when 
he  put  hUi  hand  in  his  pocket  I  thought  he 
was  going  for  a  knife  or  a  gun.  vnien  I 
saw  him  do  that  I  did  take  him  by  the 
throat;  and  I  did  It  to  resist  whaterer  as- 
sault he  might  make  on  me.  The  porter 
did  not  kick  Bradford.  He  didn't  have  bis 
hands  on  blm.  The  brakeman  did  not  strike 
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him,  or  beat  him  or  kick  him.  He  -wasn't 
even  In  the  car."  The  conductor  farther  tee- 
tlfled  as  follows:  "It  Is  the  rule  of  the  com- 
pany to  seat  the  colored  passoigers  In  the 
front  and  to  use  the  rear  end  for  the  white 
passengers.  If  It  becomes  necessary  In  or- 
der to  accommodate  passengers,  we  go  and 
request  the  white  people  to  vacate  that  parti- 
tion car,  and  take  seats  In  other  parts  of 
the  train.  The  mle  of  the  comi>any  gives 
the  conductor  the  right  to  force  white  people 
to  go  out  and  let  negroes  In  there  while  the 
train  is  going.  If  It  becomes  necessary,  even 
though  when  they  had  taken  their  seats  in 
there  it  was  assigned  and  designated  for 
white  people.  We  have  no  rule  which  re- 
quires us  to  see  that  no  one  goes  trom  one 
car  to  another  while  the  same  Is  In  motion. 
We  are  supposed  to  keep  them  from  riding 
on  the  platform ;  but  it  Is  not  particularly 
dangerous  to  pass  from  one  car  to  the  other 
because  you  are  In  motion.  Under  our  rule 
we  have  a  right  to  move  passengers  from 
one  car  to  another  In  order  to  give  all  pas- 
sengers a  seat,  and  we  can  do  that  while 
the  train  Is  going  along.  In  order  to  comply 
with  the  laws  of  the  state  as  to  separate 
cars  for  white  and  Uack  passengers,  we 
have  a  right  to  move  the  white  passengers 
from  a  car  where  they  have  taken  their 
seats,  if  it  becomes  necessary  to  use  that 
car  to  seat  black  passengers.  And,  If  they 
refuse  to  leave  It,  we  have  a  right  to  eject 
them  from  the  coach.  There  was  no  sign  In 
this  car,  bnt  It  was  usually  used  ss  a  smok- 
ing car  for  white  passengers.  At  the  time 
I  asked  the  gentlemen  to  vacate,  the  auditor 
had  not  heea  around  and  taken  op  fare.  I 
don't  think  be  had.  I  acted  under  rule  S38, 
and  seated  the  passengers  In  the  sleeper. 
We  can  teke  any  one  back  out  of  the  train 
and  seat  them  in  the  Pullman  car  during  the 
day  without  extra  charge.  The  train  con- 
dnctor  Is  superior  to  the  Pullman  conductor 
and  lus  that  right.  I  had  control  over  that 
car  that  day.  I  wasn't  authorized  to  use  that 
car,  except  when  cases  arise  to  nse  it  It 
was  a  dead  head  car  and  belonged  to  the 
Pullman  Company." 

The  rule  338  was  read,  and  Is  as  follows: 
"Should  there  not  be  sufficient  sitting  room 
in  the  coaches  during  the  day  to  accommo- 
date all  of  the  passengers,  and  should  there  be 
a  sleeping  car  attached  to  the  train  In  which 
there  are  vacant  seats,  the  conductor  may 
■eat  some  of  the  passengers  in  the  sleeping 
ear,  noting  on  bis  report  the  number  of  pM- 
■engers  placed  in  such  car  and  the  stations 
to  and  from  which  they  travel.  This  should 
not  be  done  when  passengers  In  the  sleeping 
car  have  retired  or  to  such  an  stent  as  to 
discommode  r^nlar  sleeping  car  passen- 
gers." The  conductor  continued  his  testi- 
mony as  follows:  "My  understanding  of  the 
role  Is  that  whenever  it  becomes  necessary 
I  can  change  the  assignment  of  passengers 
from  one  coach  to  the  ottier  In  orler  to  com- 
ply with  the  law.  At  I  understand  It,  we 


must  provide  seats  for  all  passengers,  and  If 
I  haven't  enough  room  In  the  colored  car 
for  all  colored  passengers,  I  can  request  the 
other  people  to  vacate  that  car."  There  was 
other  testimony  tending  to  corroborate  the 
testimony  of  the  conductor.  The  above  tes- 
timony was  introduced  over  appellant's  ob- 
jection. The  grounds  of  his  objection  are: 
(1)  That  there  was  error  In  permitting  wit- 
ness Hunter  to  testify  that  It  was  his  duty 
to  eject  the  white  passengers  from  the  smok- 
ing compartment  of  the  car  assigned  and  aAt 
apart  to  white  passengers  while  the  train 
was  In  motion;  ^  that  he  !had  the  power 
and  Tight  to  nse  the  white  smoker  for  ct^or- 
ed  passengers  when  the  compartment  set 
apart  to  them  was  not  snfficlmt  to  seat 
them ;  and  (3)  that  he  had  the  right  to  eject 
a  white  passenger  from  the  smoking  com- 
partmrait  for  white  paaaengers  Thlle  the 
train  was  In  moti«i  and  after  th9  pasaenger 
had  paid  his  faro^ 

The  testlmcmy  of  appellant  tended  to  diow 
that  on  his  refusing  to  leave  the  car  wbsn 
he  was  seated  he  was  violently  assaulted 
and  choked  by  the  conductor  Into  Insensi- 
bility, and  was  severely  Injured;  that  the 
conductor  used  abusive  and  profane  lan- 
guage towards  appellant;  that  the  porter 
and  brakeman  also  assaulted  him.  Appel- 
lant's testimony  was  corroborated  other 
witnesses. 

The  appellant  presented  the  following 
prayer:  "(8)  If  you  find  from  the  evidence 
that  the  plaintiff,  John  Bradford,  took  pas- 
sage on  defendant's  train  and  ■  bad  a  ticket 
to  the  place  of  destination.  It  was  the  duty 
of  the  conductor  to  furnish  him  with  a  seat, 
and,  when  assigned  a  seat,  the  conductor 
would  not  have  a  right  to  eject  him  from 
said  seat  to  give  It  to  another  pass«iger; 
and,  If  yon  believe  from  the  evidence  he  was 
forcibly  removed  from  said  seat  for  the  pur- 
pose of  giving  It  to  another,  you  are  Instruct- 
ed that  said  ejectment  was  unlawful,  and 
you  should  find  for  the  plalntlfT."  The  court 
refused  to  grant  the  prayer,  and  appellant 
duly  excepted.  The  court  gave  among  others 
the  following  Instruction;  "(20)  Tou  are  In- 
structed that  It  Is  the  duty  of  the  conductor 
In  charge  of  a  passenger  train  to  assign  the 
passengers  to  a  coach  or  compartment  of  the 
coach  to  which  they  belong  by  virtue  of  the 
race  to  which  th^  belong,  and,  if  the  pas- 
senger refuses  to  occupy  the  coach  or  com- 
partment to  which  he  belongs  because  of 
bis  race,  and  occupies  and  Insists  and  per- 
sists In  occupying  a  coach  or  compartment 
to  which  he  does  not  belong  because  of  bis 
race,  the  conductor  has  the  right  to  use  such 
force  as  It  Is  necessary  to  eject  such  a  pas- 
senger from  such  a  coach  to  which  snob  a 
passenger  does  not  belong." 

The  aj^ellant  objected  to  the  Instructions 
and  excepted  to  the  ruling  of  the  court  In 
giving  them.  The  verdict  and  Judgment  were 
for  appellee.  This  appeal  is  duly  prosecuted. 
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'  Trimble,  Roblnaon  St  Trimble,  for  appel- 
lant Elnsworttar  &  Pbaton  and  Ju.  B. 
Sterenson,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  aa  above). 
1.  The  court  In  correct  Instructions  presented 
to  the  Jury  the  Issues  of  fact  aa  to  whether 
it  became  necessary  for  the  conductor  In  the 
discbarge  of  his  duty  to  eject  appellant  from 
the  smoker,  and  If  so,  whether  he  performed 
his  duty  In  a  lawful  manner,  1.  e.,  without  any 
unnecessary  force,  and  without  any  iBSUlt  or 
uncalled  for  hamlllatlon  to  appellant  The 
verdict  of  the  Jury  settles  the  disputed  ques- 
tions of  tact  In  favor  of  appellee. 

2,  The  controverted  questlooa  of  law  are 
presented  In  the  refusal  of  the  court  to  give 
appellant's  prayer  No.  7,  and  In  giving  ap- 
pellee's prayer  No.  20.  Prayer  No.  7  Is  pred- 
icated upon  the  theory  tliat  when  once  sep- 
arate coaches  or  separate  con^artments  are 
assigned  respectively  to  the  white  and  Af- 
rican races,  and  the  passenger  has  been  fur- 
nished a  seat  in  the  car  or  compartment  set 
apart  for  the  use  of  the  race  to  which  he  be- 
longs, thereafter  the  officers  of  the  trains 
could  not  make  a  new  and  differrat  assign- 
ment of  cars  for  the  use  of  the  separate  races, 
and  cause  the  passengers  beltmglng  to  those 
races  to  adjust  themselves  accordingly.  No 
warrant  for  such  construction  can  be  found 
In  the  provision^  of  the  "separate  coach  law." 
SecthUS  6622-^2,  inclusive,  Kirby's  Dig. 
The  purpose  of  the  law  was  to  require  railway 
companies  to  provide  "equal  but  separate  and 
sufficient  accommodations  for  the  white  and 
African  races"  for  their  mutual  comfort  and 
convmience.  The  law  should  be  so  constru- 
ed to  conserve  the  welfare  of  the  public 
wliite  and  colored  who  use  this  mode  of 
traveL  If  the  ri^d  and  narrow  construction 
obtained  as  set  forth  In  prayer  7,  the  Inevita- 
ble consequence  would  be  at  times  to  great- 
ly inconvenience  and  annoy  both  races.  The 
case  at  bar  aptly  Illustrates  what  might  re- 
sult coustantly  if  the  conductor  tiavlng  super- 
vision of  the  train  and  intrusted  with  the 
duty  of  securing  as  far  as  practicable  the 
comftwt  of  all  the  passengers  were  not  al- 
lowed. If  the  emergency  demanded  It,  to  re- 
assign coadies  for  the  dilferrait  races,  and  to 
compel  the  passengers  to  take  the  coaches  or 
compartmente  thus  set  apart  for  their  use, 
Here  for  Instence  there  was  ample  room  for 
the  comfortable  seating  of  both  races  by  the 
arrangement  which  the  conductor  ordered. 
But  If  appellant  under  tiie  law  could  have 
retained  his  seat  In  the  compartmait  first  as- 
signed to  white  people,  and  could  have  com- 
pelled the  conductor  to  allow  sudi  assign- 
ment to  stand,  it  would  have  resulted  In  great 
disc(Hnfort  to  a  considerable  number  of  the 
passengers  of  both  races.  The  lawmakers, 
having  required  equal  but  separate  and  suffl- 
dent  accommodations  for  the  white  and  Af- 
rican races,  wisely  left  the  matter  of  when 


and  how  the  coaches  and  dHnpartmenta 
should  be  designated  and  set  apart  to  the 
good  Judgment  of  the  companies,  the  <Hil7 
exaction  bting  tb&t  provision  should  be  made 
for  the  equal,  separate  and  sufficient  ac- 
commodation of  the  races  named,  and  ttiat 
the  companies  Aould  ccunpel  the  passengers 
to  obey  the  requirements  of  the  law  by  ac- 
cepting and  using  tbe  separate  accommoda- 
tions furnished  them.  The  company  has  tbe 
right  to  make  reasonable  rules  and  regula- 
tions as  to  the  times  and  manner  of  the  des- 
ignation and  asslgnmoit  ot  tiie  separate  com- 
partmente furnished  under  the  law.  To 
these  the  passengers  must  conform.  It  will 
be  observed  that  the  railway  companies  and 
the  passengers  bave  reciprocal  duties  and  ob- 
ligations looking  to  tbe  due  enforcement  of 
the  [Hwlslona  of  the  "aerate  coa<A  law." 
Railway  companies  have  the  power  independ- 
ent of  any  statute  to  make  reasonaMe  rules 
for  the  separation  of  passengers  tKlonging  to 
different  races,  observing  the  conditions  of 
equality  of  accommodations.  Where  the  stat- 
ute  prescribes  all  the  rules  and  r^ndatioiis 
to  be  observed,  of  course.  If  these  are  rea- 
sonable, they  most  be  observed.  But  where 
the  Btetote  Is  silent  as  to  particular  rules  and 
regulations,  the  common-law  right  of  the  car 
rlw  to  make  them  and  bave  tbem  obeyed 
remains  unimpaired.    9  Curr.  I^aw,  p.  512, 

1  27  J  Ohio  Valley  Ry.  v.  Lander,  104  Ky. 
431,  47  S.  W.  844,  882,  and  authorities  dted 
in  brief  of  counsel  in  that  case  for  appellant; 

2  Hutchlitton  on  Oar.  fi  9T2,  note  2&  The 
court  therefore  did  not  err  In  refn^g  prayer 
No.  7  and  In  giving  prayer  No.  20.  There 
were  no  reverdble  errors  In  the  mllngs  ot 
tbe  court  upon  the  admission  of  evldenoa 

Tbe  judgment  Is  therefore  affirmed. 


HAQIilN  V.  ATKINSON-WIUjIAHSON 
HARDWARB  CO. 

(Supreme  Court  ot  Atkansas.    Jan.  8,  1910.) 

1.  Appeal  and  Ebbob  (5  635*>— Absteacp— 
Contents— Motion  fob  New  Tbiai.. 

Under  Bupreme  Court  rule  9,  requiring  the 
abstract  on  appeal  to  contain  the  material  parts 
of  the  proceedings,  etc.,  below  upon  which  be 
relies,  together  with  such  other  statements  from 
the  record  necefiSBty  to  a  Cnll  understandiug  of 
the  questions  presented,  an  abstract  which  did 
not  show  that  appellant  filed  a  motion  for  a 
Dew  trial,  and  that  It  was  denied,  was  fatally 
defective,  so  that  the  judgment  will  be  affirmed; 
no  errors  appearing  in  the  record  proper. 

[EU.  Note.— For  other  cases,  see  Appeal  and 

Error,  Dec.  Dig.  §  635.*] 

2.  Afpeai.  and  Ebeob  (S  281*)— Motion  t« 
New  Tbial— EvrECT  or  Absence. 

In  absence  of  a  motion  for  new  trial,  onlj 
errors  apparent  on  the  record  proper  will  be 
considered  on  appeal. 

VBi.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {  1854 ;  Dee.  Dig.  5  2SI.*] 
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8>  APPEAZ.  AITD  EBBOB  ({  665*)— 
CONOLUSITENSSS. 

The  Supreme  Coart  will  take  appellant's 
alwtract  as  Oie  record  of  the  proceedings  below, 
onless  its  correctness  is  questioned  by  appel- 
lee; and  a  statement  therein  that  a  motion  for 
new  trial  was  filed  and  overruled  sufficiently 
shows  the  lower  court's  refusal  to  correct  the 
alleged  errors. 

[Ed.  Note.— -For  other  cases, -see  Appeal  and 
Error,  Dec.  Dig.  S  665.*] 

4.  Appeal  and  Ebbob  (8  768*)— Bbizfs. 

The  Supreme  Court  accepts  appellant's  as- 
signments of  error  urged  in  the  brief  as  being 
properly  raised  in  the  motion  for  new  trial,  nn- 
less  appellee  claims  the  contrary. 

_[Bd.  Note^Fw  other  eases,  see  Appeal  and 
BrroT,  Cent  Dig;  I  S108:  Dee.  Dig;  |  76a*} 

Appeal  from  Circuit  Court,  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 

Action  by  the  Atkinson-Williams  Hard- 
ware Company  against  Edwin  Haglln.  From 
a  judgment  for  jOalntlff,  defendant  appeals. 
Affirmed. 

W.  A.  Glllenwaters,  tov  appelant  Win- 
chester ft  Martin,  for  apit^lee. 


HART,  3.  This  is  an  action  by  the  Atkln- 
Bon-WlIlIamBon  Hardware  Company  against 
Edward  Haglln  to  enforce  a  lien  for  material 
furnished  for  a  building  to  be  erected  on  de- 
fendant's lota  In  the  city  of  Ft  Smith,  Se- 
bastian county,  Ark.  There  was  a  trial  be- 
fore a  Jury,  and  a  verdict  for  the  plaintiff. 
The  defendant  has  appealed  from  the  Judg- 
ment rendered  upon  the  verdict. 

Counsel  for  appellant  says  that  the  only 
question  raised  by  the  appeal  Is:  "Can  ap- 
pellee enforce  its  Hen  against  the  property 
for  material  that  did  not  go  Into  the  build- 
ing and  become  a  part  thereof?"  He  Insists 
that  the  court  erred  in  modifying  an  instruc- 
tion, asked  by  blm  on  this  point  He  sets 
forth  in  bis  abstract  the  Instruction  asked  by 
him  on  this  point,  and  the  modification  there- 
of by  the  court  but  does  not  set  out  the  other 
instructions  given  by  the  court  He  also  sets 
out  a  portion  of  the  testimony  adduced  at  the 
trial,  which  tends  to  show  that  a  part  of  the 
materials  furnished  were  not  used  In  the  con- 
struction of  the  building,  but  does  not  set 
out  all  the  testimony  as  the  substance  there- 
of. Nowhere  In  his  brl^  or  abstract  Is  there 
any  reference  to  a  motion  for  a  new  trial. 
The  cause  was  brought  and  tried  In  the  Se- 
bastian circuit  court  for  the  Ft  Smith  dis- 
trict. 

Counsel  for  at^ellee  has  not  attempted  to 
supply  the  omissions  In  the  abstract  of  ap- 
pellant, but  rellea  solely  upon  the  right  to 
have  the  Judgment  of  the  lower  court  affirm- 
ed tor  a  noncompliance  with  rule  9  of  this 
court.  HlB  brief  was  filed  on  the  8d  day  of 
December,  1909,  In  ample  time  before  the 
submlstion  ot  the  case  for  counsel  for  appe- 
lant to  have  presented  to  the  court  his  ex- 


cuse for  the  alleged  nnlsslwiB  In  his  abstract 
bad  he  desired  to  do  so.  Bules  of  procedure 
are  eminently  proper,  and  absolutely  neces- 
sary to  the  ordaly  dlspatdi  ot  the  bnslnesB 
before  the  court  Rule  9  baa  been  adopted 
for  many  years,  and  has  boea  unlfwmly  en- 
forced where  no  sufficient  excuse  for  not 
complying  with  It  haa  been  made  to  the  court 
The  question  then  Is  squareily  raised:  Has 
role  9  been  complied  with?  If  It  has  not 
accwding  to  numomis  decisions  of  the  court, 
extending  over  a  period  of  time,  of  many 
years,  the  Judgment  of  the  lower  court  must 
be  affirmed.  It  Is  not  necessary  to  discuss 
the  question  ot  whether  the  modification  of 
the  instruction  complained  of,  and  the  tes- 
timony abstracted,  was  sufficient  to  raise  the 
Issue  Intended  to  be  presented ;  for  the  ab- 
stract is  fatally  defective  in  that  It  does  not 
show  that  appelant  filed  a  motion  for  a  new 
trial  In  the  lower  court;  and  that  the  same 
was  denied. 

It  Is  the  settled  law  of  this  state  that 
where  there  is  no  motion  for  a  new  trial, 
only  errors  In  the  rendition  of  the  Judgment 
which  are  apparent  on  the  record  proper  will 
be  considered.  We  take  the  abstract  of  the 
appellant  as  the  record  showing  the  proceed- 
ings of  the  court  below,  except  where  its  cor- 
rectness Is  questioned  by  appellee.  We  do 
not  Interpret  our  rules  otherwise  than  rea- 
sonably. For  Instance,  we  do  not  require 
that  the  motion  for  a  new  trial  be  set  out 
In  full  In  the  abstract  ot  appellant  We  rec- 
ognize the  abstract  to  be  what  its  name  Im- 
plies, and  where  It  states  that  a  motion  for  a 
new  trial  was  filed  and  overruled,  that  Is 
sufficient  to  show  that  the  lower  court  re- 
fused to  correct  the  alleged  errors.  And  we 
take  the  assignment  of  errors  presented  and 
urged  in  the  brief  as  causes  for  reversal  as 
being  properly  set  out  and  raised  In  the  mo- 
tion for  a  new  trial,  unless  that  the  fact  Is 
challenged  by  appellee,  in  which  case,  we 
examined  the  transcript  to  settle  the  disputed 
Issue.  Otherwise  each  Judge,  In  turn,  would 
be  compelled  in  all  cases  to  explore  the  tran- 
script to  ascertain  If  the  assignments  of  er- 
ror were  properly  saved,  or  rely  upon  the 
statement  of  the  Judge  In  whose  care  the 
transcript  Is  lodged.  The  latter  course  would 
make  the  opinion  that  of  one  Judge,  and  not 
that  of  the  court  We  have  heretofore  nnlr 
formly  recognized  and  enforced  this  Inter- 
pretation of  the  rules.  Hence  the  citation  of 
only  a  few  cases  Is  nece^ary  for  illustration 
of  its  application.  Wallace  v.  Ry.  Co.,  83 
Ark.  350,  103  S.  W.  747 ;  McDonough  v.  Wil- 
liams, 86  Ark.  600,  112  S.  W.  164;  St.  L., 
I.  M.  &  8.  Ry.  Co.  V.  Boyles,  78  Ark.  374, 
93  S.  W.  783. 

For  the  reason  that  appellant  has  not  In 
his  abstract  and  brief  shown  that  a  motion 
for  a  new  trial  was  filed  and  overruled  in  the 
lower  court,  the  Judgment  will  be  affirmed. 
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CAPITAL  FIRE  INS.  CO.  t.  J,  H.  DATIS  ft 

SON. 

(Supreme  Court  of  Arkansas.   Jan.  10,  lAlO.) 

1.  lHBtrRA.irox  (I  646*)— Actions  on  Poucieb 
— BUBDIH  01  PBoor. 

In  an  action  on  an  insurance  policy  not  it- 
■aed  by  defendant,  where  plaintiffs  claimed  that 
defendant  became  liable  thereon  by  a  consolida- 
tion with  the  company  iasuiiig  it,  which  defend- 
ant denied,  the  burden  was  on  iwintiflB  to  prove 
defendant  bound  on  the  policy. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent.  Dig.  i  1647;  Dec  Dig.  fi  646.«1 

2.  Insurance  (§  665*>—Action8  on  Fouoixs 
—EviDBNCE— Sufficiency. 

In  an  action  on  an  insurance  policy,  not 
issued  by  defendant,  evidence  held  insufficient  to 
show  that  defendant  was  bound  by  the  policy, 
either  by  consolidation  or  other  contract  with 
the  company  issuing  it 

[Ed.  Mote.— For  other  cases,  see  Insurance, 
Cent  Dig.  1  1709;  Dec.  Dig.  f  665.*] 

Appeal  from  Ctrcalt  Court,  Clebame  Coun- 
ty; Brlce  B.  HudglnB,  Judge. 

Action  by  J.  H.  Davis  and  another,  copart- 
ners under  the  firm  name  of  J.  H.  Davis  & 
Son,  against  the  Capital  Fire  Insurance  Com- 
pany. From  a  Judgment  for  plaintiffs,  de- 
fendant appeals.  Reversed  and  remaoded. 

O.  S.  Collins  and  RatdlfC^  Fletcher  &  Rat. 
cllffe,  for  appellant. 

BATTLE,  J.  Plaintiffs,  J.  H.  Davis  and 
Thomas  W.  Davis,  partners  doing  business 
under  the  Arm  name  and  style  of  J.  H.  Davis 
&  Son,  brought  this  action  against  the  Cap- 
ital Fire  Insurance  Company  and  others. 
They  alleged:  That  they,  on  and  prior  to  the 
29th  day  of  April,  1905,  were  engaged  In  bhe 
business  of  general  merchants  at  Wolf  Bay- 
ou, Ark.  That  they  owned  the  building  in 
which  they  conducted  their  business,  as  well 
as  a  stock  of  general  merchandise.  That  the 
building  was  of  the  value  of  $400,  and  the 
merchandise  was  of  the  value  of  $2,500. 
That  on  the  29th  day  of  April,  1005,  for  and 
in  consideration  of  $45  to  be  paid  by  the 
plaintiffs,  the  Arkansas  Mutual  Fire  Insur- 
ance Company,  a  corporation  organized  un- 
der the  laws  of  the  state  of  Arkansas,  Insur- 
ed the  building  at  $225  and  the  stock  of  goods 
at  $1,275,  for  a  period  of  one  year,  commenc- 
ing on  the  10th  day  of  June,  1005,  and  continu- 
ing until  the  10th  day  of  June,  1906.  That 
they  paid  $15  of  the  $43  to  the  Arliansas  Mu- 
tual Fire  Insurance  Company  on  the  20th 
day  of  June,  1905,  and  the  remainder  on  the 
20th  day  of  July,  1905,  to  the  Arlcansas  Insur- 
ance Company. 

"That  on  or  about  the  1st  day  of  July, 

1905,  the  Arliansas  Mutual  Fire  Insurance 
Company  changed  its  corporate  name  to  that 
of  the  Arkansas  Insurance  Company,  under 
which  name  it  conducted  an  Insurance  busi- 
ness until  on  or  about  the  20tb  day  of  May, 

1906,  when  the  Arkansas  lusurance  Company 
was  merged  in  the  Capital  Fire  Insurance 
Company,  one  of  the  defendants  herein. 


"Tliat  by  the  terms  of  tbe  merger  tlie  (Cap- 
ital Fire  Insurance  Company  assumed  and 
agreed  to  pay  all  liabilities  of  the  Arkansas 
Mutual  Fire  Insarance  Company  and  the  Ar- 
kansas Insurance  Company. 

"Plaintiffs  further  said  that  on  tiie  27th 
day  of  December,  1905,  and  while  the  Insur- 
ance policy  was  In  full  f<H?ce  and  effect,  the 
building  and  stock  of  merchandise  so  insured 
was  consumed  by  fire,  and  that  their  loss 
was  total,  with  the  exception  of  goods  of  tbe 
cost  value  of  $28.92." 

Plaintiffs  made  other  allegathms  In  their 
complaint,  and  asked  for  judgment  against 
the  Capital  Fire  Insurance  Company  and 
others  for  the  sum  of  $1,500  debt,  $180  stat- 
utory penalty,  and  $500  for  attom^'a  fee. 

The  defendant,  Capital  Fire  Insurance 
Company,  answered,  and,  among  other  things, 
dented  that  there  was  any  so-called  "mer- 
ger"  of  the  Arkansas  Insurance  Company  "In 
this  company,  or  that  any  privity  of  relations 
were  established  by  any  contract  of  reinsur- 
ance between  this  company  and  plaintiffs. 
The  facts  being  that  the  contract  was  special 
and  as  to  a  certain  list  of  contested  claims. 
Including  the  one  of  plaintiffs,  the  Capital 
only  guaranteed  50  per  centum  of  the  entire 
list  That  this  defendant  has  long  since  com- 
piled with  this  part  of  Its  contract  and  nei- 
ther it  or  its  bondsmen  are  liable  thereon  to 
plaintiffs  or  any  one,  but  It  denies  tbat  the 
contract  was  of  such  a  nature  as  to  establish 
privity  between  It  and  plaintiff  or  any  policy 
holder  of  tbe  Arkansas  Insurance  Company, 
or  a  right  of  action  against  it  at  alL"  And  it 
pleaded  many  defenses. 

Tbe  jury  In  the  case,  after  bearing  the  evi- 
dence and  Instructions  In  the  case,  returned 
a  verdict  In  favor  of  the  plaintiffs  for  $1,500 
and  6  per  cent,  per  annum  Interest;  and  the 
court  rendered  a  Judgment  against  the  Cap- 
ital Fire  Insurance  Company  for  that  amount 
and  Interest,  and  for  $180  penalty  and  $200 
for  attorney's  fee;  and  tbe  said  defendant 
appealed. 

The  plaintiffs  alleged,  and  tbe  defendant 
denied,  that  the  Arkansas  Insurance  Com- 
pany "merged"  In  the  Capital  Fire  Insurance 
Company,  and  that  by  the  terms  of  tbe  mer- 
ger the  latter  assumed  and  agreed  to  pay 
all  liabilities  of  the  Arkansas  Mutual  Fire 
Insurance  Company  or  the  Arkansas  Insur- 
ance Company.  Tbe  latter  alleged  tbat  It 
agreed  to  pay  only  50  per  centum  of  the  for- 
mer's loss,  which  was  $750,  and  that  It  bas 
long  since  compiled  with  this  part  of  Its 
agreement;  but  the  former  recovered  $1,500 
and  Interest  and  penalty  and  attorney's  fee. 

Tbe  burden  was  upon  appellees,  plaintiffs, 
to  prove  that  appellant  became  bound  to 
them  by  consolidation  with  the  Artuinsas  In- 
surance Company,  or  other  contract,  to  pay 
the  amount  due  them.  If  any,  on  the  policy 
of  Insurance  sued  upon  In  this  action.  They 
have  failed  to  do  ao.  The  only  evidence  they 


•Tat  other  oases  see  sua*  topl4  and  wctlon  NUMBER  ia  Dee.  ft  Am.  Digs.  IMT  to  date,  &  Reporter  XadeM 


Digitized  by 


Google 


UAJSBTIO  HILLING  GO  t.  OOPELAND. 


521 


addaced  was  the  following  letter,  whlcb,  was 
read  at  evidence  oyer  the  objection  of  the  de- 
fendant: 

^'Little  Bock,  Ark.,  May  19.  1906. 

"H.  F.  Fix,  Heber,  Ark.— Dear  Sir:  Ton 
hare,  of  course,  been  adTised  by  separate 
letter  of  the  consnmmation  of  arrangements 
between  the  Arkansas  Insurance  Company 
and  the  OapltaL  The  writer  of  this  letter, 
who  will  be  secretary  of 'the  consolidated 
company,  has  been  advised  that  you  are  one 
of  the  most  valued  agents  of  the  Arkansas. 

"The  letter,  which  you  received,  advises 
jon  that  In  future  I  will  be  in  charge  of  the 
management  of  the  office  of  the  consolidated 
company,  and  I  only  write  In  this  personal 
manner  to  you  to  express  my  continued  con- 
fidence in  yon  as  an  agent,  and  with  the  hope 
that  the  future  business  relations  between 
yon  and  the  Capital  Fire  Insurance  Company 
will  be  as  pleasant  as  those  which  existed 
between  you  and  the  Arkansas. 

"With  kindest  personal  r^xds,  I  am, 
"Yours  very  truly, 

"G.  B.  Sawyer,  Secretary," 

The  separate  letter  referred  to  was  not  of- 
fered as  evidence,  and  its  contents  were  not 
shown.  The  evidence  adduced  was  Insuffl- 
clait  and  Incompetent  to  show  a  consolida- 
tion. There  was  no  statute  authorizing  such 
a  consolidation,  and  there  was  no  evidence 
that  the  atm^olders  of  the  two  companies 
undertook  to  consolidate,  or  authorize  a  con- 
solidation, or.  If  tmdertakra,  the  terms  of  It 
The  evidence  was  insufficient  to  nistaln  the 
▼erdlct  and  Judgment  recovered. 

Berersed  and  remanded  for  a  new  trial. 

WOOD,  J.,  not  participating. 


MAJESTIC  MILLING  CO.  v.  COPELAND. 
(Supreme  Court  of  Ai^ansas.    Jan.  10,  1910.) 

1.    Sales  (f  152*)— Dbuvebt— Oohditionb 

Pbtcedknt— Notice  nx  Botes. 

A  buyer  of  flour  for  delivery  In  ear  load 
Iota  on  his  giving  shipping  directions  from  time 
to  time,  who  breaches  the  contract  by  failing 
to  give  shipping  directions,  cannot  complain 
of  tne  failure  of  the  seller  to  perform,  unless 
the  seller  first  repudiated  the  contract  and  re* 
fused  to  deliver  the  flour  in  accordance  with  its 
terms,  in  which  case  the  buyer  need  not  give 
further  shipping  directions,  bat  he  may  treat 
the  contract  as  at  an  end  and  sue  for  damages. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig-  I  8S7;  Dea  Dir  1  15£-*] 

1L  COITTBACTS  (I  812*)—  BBEACH— IlTTENT. 

A  party  to  a  contract  is  not  justiQed  in 
treating  It  as  broken  by  the  adverse  party, 
nnless  there  has  been  a  distlDCt  and  unequivo- 
cal intention,  manifested  either  hy  words  or 
conduct  of  the  adverse  party,  not  to  perform 
the  contract 

[Ed.  Note.— For  other  eases,  see  Contracts, 
Dec.  Dig.  I  312.*] 

3.  Sales  ({176*)— Contsacts— Delay  in  De- 
uvebt— waiver. 

A  buyer  of  goods  for  delivery  in  car  load 
lots  on  liis  giving  shipping  directions  from  time 


to  time  waives  any  dday  In  ddlvery  by  eoa- 
senting  thereto. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  436-444;  Dec  Dig.  |  176.*] 

4.  Sales  (S  176*)  —  Contbacts  —  A^baitdon- 

UEIVT. 

A  seller  of  various  brands  of  flour  for  de- 
livery in  car  load  lots  on  the  buyer  giving  ship- 
ping directions  failed  to  deliver  nour  of  a  speci- 
ned  brand  after  receiving  shipping  directions, 
because  be  did  not  have  Uat  brand  of  flour  on 
hand,  bnt  performance  of  the  contract  by  the 
seller  was  within  the  capacity  of  Iiis  mill,  and 
there  was  nothing  to  show  that,  if  the  buyer 
had  insisted  on  the  fulfillment  of  his  orders  for 
that  grade,  it  could  not  have  been  done,  and 
he  consented  to  delay  in  deliveries  of  that  brand. 
Held,  tliBt  the  buyer  could  not  treat  the  con- 
tract as  abandoned  by  the  seller  twcaose  of 
bis  inability  to  perfbrm. 

[Ed.  Note.— For  other  cases,  see  Sales,  De& 
Dig.  I  liflt*] 

Appeal  from  Circuit  Court  Craighead 
County;  Frank  Smith,  Judge. 

Action  by  Budy  Copeland,  doing  business 
under  the  name  of  the  Copeland  Commission 
company,  against  the  Majestic  Milling  Com- 
pany. From  a  Judgment  for  plaintiff,  defrad- 
ant  appeals.   Reversed  and  remanded. 

Hawthorne  A  Hawthorne,  for  appellant 
Lamb  A  Caraway,  for  appellee. 

Mcculloch,  C.  J.  plaintiff,  Rudy  Cope- 
land, was  engaged  in  business  at  Jonesboro, 
Ark.,  under  the  trade-name  and  style  of  Cope- 
land Commission  Convany,  and  defendant 
Majestic  Milling  Company,  was  operating  a 
flourhig  mill  at  Aurora,  Mo.  On  F^ruary  16, 
1007,  plaintiff  gave  a  written  order,  which 
was  accepted  by  defendant  for  1,000  barrels 
of  flour,  said  ordw  being  in  the  following 
form: 

"2-16-07. 

"Majestic  Milling  Company:  Ship  to  Cope- 
land Commission  Co.  at  Joneslwro.  ArlL: 

How  ship:    60  day  shipment. 

Terms:  NetA-LAtt  Amt  $  

1000  Bbl.  Floor  Base 

Majestv  48  3.70 

Show  Me  48  8.30 

Unde  Joe  48  2.70 

Prince  48  Base  3.60 

"Dnw  throng^  Bank  of  Jonesboro. 

"D.  B.  Bradford. 
*X!opeland  Com.  Co., 

"By  Bndy  Copeland." 

D.  B.  Bradford  was  defendant's  agent  and 
solicited  the  order.  There  Is  no  controversy 
as  to  the  constmetlon  of  the  contract;  It 
tielog  conceded  that,  according  to  Its  terms, 
the  flour  was  to  be  Miipped  within  00  days 
from  date  thereof.  And  It  was  understood 
that  In  accordance  with  plaintifTs  method 
of  doing  business,  the  flour  was  to  be  shipped 
to  his  order  In  car  load  lots  whenever  he  gave 
shipping  directloiu  from  time  to  thne.  About 
the  time  this  contract  was  ratered  into  plain- 
tiff was  given  the  ndusive  right  to  sell  de- 
fendant's flour  in  certain  territory  in  north* 
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eastern  AritanBas  and  sontheaBt  Htasourl. 
Another  contract  for  1,000  barrels  of  Majes- 
ty, tbe  higher  grade  of  flour,  was  entered 
Into  February  22, 1907,  but  no  directions  were 
ever  glVen  for  Bhlpments  under  that  con- 
tract, and  that  feature  of  the  case  passed 
out  In  the  trial  below,  and  there  Is  no  con- 
troversy here  concerning  It  Defendant  de- 
livered a  part  of  the  flour— 360  barrels— un- 
der the  contract  of  February  16tb,  and  this 
action  was  instituted  by  plaintiff  to  recover 
damages  for  an  alleged  breach  of  the  contract 
on  tbe  part  of  defendant  In  falling  and  re- 
fusing to  deliver  tlie  remainder.  Plaintiff  re- 
covered Judgmoit  bdow,  and  defendant  ap- 
pealed. 

Tbe  point  at  Issue  In  tbe  trial  below  was 
whether  or  not  defendant  failed  or  refused 
to  deliver  the  flour  In  accordance  with  the 
contract.  Plaintiff  contended  that  defendant 
was  unable  to  perform  the  contract,  and  re- 
fused to  do  sol  On  tbe  other  band,  defendant 
contended  that  the  failure  to  deliver  the  flour 
was  due  entirely  to  plaintiff's  failure  or  re- 
fusal to  give  shipping  directions. 

The  evidence  shows  that  the  grade  of  wheat 
used  by  defendant  produced  three  grades  of 
flour,  which  were  branded  "Majesty,"  "Show 
Me,"  and  "Uncle  Joe" ;  the  proportion  being 
80  per  cent  Majesty,  17  per  cent.  Show  Me, 
and  S  per  cent  Uncle  Joe.  It  became  nec- 
essary, therefore,  for  defendant  to  adjust  Its 
sales  so  as  to  conform  to  the  proportion  In 
which  the  several  grades  of  flour  were  pro- 
duced, otherwise  the  capacity  of  the  mill 
would  be  overtaxed  and  storage  space  be- 
come congested  with  unsold  grades.  The  ca* 
padty  of  the  mill  was  1,000  barrels  per  day. 
All  of  tbe  transactions  between  the  partita 
were  conducted  by  written  correspondence, 
and  there  Is  no  dispute  as  to  what  passed 
between  them.  That  part  of  the  correspond- 
ence which  reflects  the  conduct  of  the  par- 
ties with  reference  to  tbe  all^jed  breach  of 
tlie  contract  by  defendant  In  falling  or  re- 
fusing to  ship  tbe  flour  occurred  on  and  after 
March  14,  1907,  and  will  be  copied  In  full, 
except  that  the  letters  concerning  an  order 
for  shipment  of  a  car  load  to  Jericho,  Ark.. 
on  March  13th,  which  order  was  afterwards 
by  agreement  cancelled,  are  omitted.  Tbe 
correspondence  related  to  a  car  load  of  flour 
ordered  by  plaintiff  on  March  14th  to  be  ship- 
ped to  Paragould,  Ark.,  which  he  had  sold 
to  Bertlg  Bros. 

"March  14th.  1907.  MajesUc  Milling  Co., 
Aurora,  Mo. — Dear  Sirs:  Please  ship  us  at 
once  on  our  contract  to  Paragould,  Ark.»  via 
Frisco  and  Cottm  Belt: 

ro  Bbls.  Show  Me  Flour  in  wood. 
75     "         "  "      "  48*8. 

80     "         *•  "      "  24'a. 

"Please  get  tbe  car  in  transit  as  soon  as 
possible,  and  neoA  all  papers  through  tbe 
Bank  of  Jwesboro  as  usual.  The  customer  to 
whom  we  have  sold  tbls  flour  has  four  other 
cats  booked  with  us,  and  is  one  of  our  very 
best  customers.    We  usually  seU  blm  tea 


cars  at  a  tlmew  He  has  been  nsfi^  Comet 
manufactured  by  the  Elsemneyw  Milling  Co., 
and  Is  their  second  patent  He  has  also  used 
a  few  cars  of  Suite's  Pelican  which  is  his 
third  grade.  We  have  assured  him  that 
Show  Me  will  come  up  to  either  of  these 
flours,  and  if  It  does  he  will  make  us  a  splen- 
did customer,  end  we  hope  we  will  not  be 
dlsapolnted  in  the  quality  of  tbe  goods. 
Yours  truly,  Copeland  Commission  Co." 

"March  15th,  1907.  Messrs.  Oc^and  C«a- 
mlsslon  Co.,  Jonesboro.  Ark. — G^tlemen: 
Beg  to  acknowledge  receipt  of  your  spedflca- 
tlons  for  two  cars,  one  dated  March  13th,  and 
the  other  March  I4th.  ITiese  ^Ipments  will 
move  on  dates  specified  unless  we  have  hi- 
structlons  to  ship  Bo<»ier  from  you.  We  do 
not  see  mndi  change  in  tbe  equipment  tlta- 
atlon.  However,  we  are  living  in  hopes  though 
we  may  die  in  despair.  We  appreciate  your 
kindness  In  furnishing  tbe  specIQcatlons  early 
In  order  that  we  may  be  able  to  give  yoa 
better  service.  Yours  very  truly,  Majestic 
Milling  Company." 

"Aurora,  Mo.,  March  21st  1W7.  Messrs. 
Copeland  Commission  Co.,  Jonesboro,  Ark.— 
Gentlemen:  We  are  Just  In  receipt  of  your 
wire  of  even  date  with  refereace  to  Para- 
gould car.  We  immediately  wired  you  'Badly 
oversold  on  Show  Me.  Do  all  can.  Can't 
you  change  speclflcatlona  any?'  By  way  of 
explanation  will  state  that  our  former  man- 
ager, Mr.  Wilson,  used  such  extremely  poor 
Judgment  and  sold  long  on  this  qtecial  brand, 
wlilch  Is  causing  us  no  end  of  tronbl&  We 
are  gradually  getting  out  of  onr  cramped 
condition,  and  If  you  can  In  any  way  change 
the  speciflcatlons  of  this  car  with  some  other 
brand  we  would  certainly  ai^reclate  this. 
This  will  assist  us  greatly  In  giving  prompt 
shipment  If  you  cannot  do  this,  we  will 
move  car  at  tbe  earliest  possible  moment 
Yours  very  truly,  Majestic  Milling  Co.,  W. 
H.  Roark,  Mgr." 

"Aurora.  Ma,  March  26th,  1907.  Messrs. 
Copeland  Ccumnlssion  Ga  Jonesb<»ro.  Arlc— 
Gmtlemen:  WItb  Tftensuio  to  the  car  f6r 
Faragonld  to  be  shipped  at  once,  we  note' that 
this  is  a  stral^t  car  of  Show  Me,  onr  extra 
fancy  brand.  Would  like  to  a^  if  you  can 
In  some  way  use  a  poiUtm  of  this  car  la 
some  other  brand,  as  we  are  In  a  very  bad 
condition,  and  it  will  be  impossible  for  ns  to 
fill  this  order  promptly,  as  our  mill  Is  now 
full  of  flour  of  the  high  grad^  and,  in  order 
to  manufacture  this  fecial  grade  we  ar« 
compelled  to  nuke  more  Majesty  and  we  ab- 
solutely have  not  the  room  In  wbldi  to  init  it 
We  would  consider  it  a  ^edal  Cavor  if  yon 
could  make  some  change  In  Q>eciflcatlonB  and 
help  us  out  on  our  badly  cimgested  condi- 
tion. We  would  also  be  more  than  lAeased 
to  have  some  spedflcatlons  on  your  1,000 
barrel  order  given  as  on  February  22nd:  For 
your  informatlmi  will  state  that  onr  former 
sales  manager,  Ur.  Wilson,  woiA  ns  so  long 
on  this  special  brand  as  we  hare  been  doing 
everything  in  our  poww  to  work  onrBslTes 
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oat  of  this  cramped  craidltioii,  and  bave  me* 
ceeded  tbm  far  falrl7  wdL  However,  It 
aeema  that  we  have  Just  abont  readied  the 
dlnuuc.  and  If  we  cannot  get  some  of  our  hl^ 
patoit  moTOd.  the  Show  He  orders  are  bound 
to  receive  some  serious  delay.  [No  s^na- 
tnie.]" 

"March  27tb,  1907.  Majestic  Mining  Cos 
Anrora,  Mc — Dear  Sirs:  Our  cnstomer  at 
Paragonld  Is  nnaUe  to  diange  spedflcatlons 
on  car  of  flour.  TherefMe^  we  will  ttianb 
you  to  make  every  possible  effort  to  get  car 
out  as  soon  as  possible,  and  oblige  Tours 
tmly.  Copland  Com.  Oo." 

"Anrora,  Ua  Blardi  280,  1907.  Messrs. 
Copeland  Com.  Oo.  Jonesboro,  Ark. — Gen- 
Qonen:  With  refwence  to  your  letter  of 
the  27th  Inst,  we  will  await  farther  shaping 
Instmctions  oa  the  jerSdio  car  as  requested. 
We  would,  howevw.  be  ideased  to  move  this 
car  as  soon  as  possUileb  as  we  are  very  mudi 
congested  for  8pac&  With  reference  to  the 
car  tor  Faragoald  we  are  jeey  sorry  that 
spedficatioiia  could  not  be  dianged  but  will 
do  our  utmost  to  move  this  car  at  an  early 
date,  but  as  previously  stated  our  mill  Is 
full  of  high  grade  flour,  and  It  Is  utterly  Im- 
possible for  us  to  fill  this  order  until  we 
can  get  some  storage  room  In  order  tbat  we 
may  make  the  extra  fancy  which  goes  in  this 
car.  We  would  be  pleased  to  have  another 
of  yonr  valuaUe  orders  at  any  time.  Tours 
very  truly.  Majestic  Milling  Cwipany,  W.  H. 
Roark,  Manager." 

"March  29th,  1907.  Majestic  MUIlng  Co. 
Aurora,  Mo. — ^Dear  Sirs:  We  are  In  receipt 
ot  yonr  favor  of  the  2Gth,  and  sorry  to  note 
your  cramped  oonditim  <m  'Show  Mtf.  We 
have  already  written  you  the  condttlcm  our 
cnstomer  Is  In  on  this,  and  beg  to  say  that 
we  would  be  only  too  glad  4.0  have  him  take 
his  contract  in  Majesty  but  the  class  of  trade 
he  handles  would  not  warrant  him  in  doing 
so.  We  have  anothw  car  of  Show  Me  sold 
for  prompt  ^Ipment  to  Jonesboro,  but  can 
arrange  to  delay  that  some  time  yet,  but  the 
Paragould  customer  la  entirely  out,  and  we 
will  have  to  arrange  to  get  him  a  car  some 
place  else  of  a  similar  grade  If  yon  are  un- 
able to  make  a  Bhfpmait.  Kindly  advise 
us  by  wire  upon  receipt  of  this  if  you  can 
possibly  arrange  to  get  this  car  out  tomorrow 
or  Monday.  Tours  truly,  Copeland  Com.  Co." 

"Aurora,  Mo.  Mardi  SOOi.  1907.  Messrs. 
Copeland  Com.  Co.  Jonesboro,  Ark.  Oentle- 
men:  Replying  to  your  kind  favor  of  the 
29tb,  will  state  that  we  have  Just  advised 
yon  with  reference  to  Paragonld  car,  stat- 
ing that  It  would  be  satisfactory  to  us  for 
yon  to  cancel  this  order  and  we  now  con- 
firm the  same.  As  previously  stated,  we  dis- 
like to  cancel  orders,  but  wish  to  thank  you 
for  being  so  kind  to  us,  under  the  circum- 
Btances,  and  assure  you  tbat  we  certainly  ap- 
preciate your  kind  consideration.  As  pre- 
Tloualy  stated,  Mr.  Wilson  got  ua  in  very  bad 
shape  on  this  Sbow  Me  brand  of  flour, 
and  we  have  been  doing  all  in  our  power  to 


get  out  ol  tills  oramp,  but  In  twder  to  flll  any 
oiHea  of  Show  Me  we  must  have  time.  We 
assure  you  that  when  we  are  able  to  get  out 
of  this  position,  we  wUl  not  be  so  blind  as  to 
get  Into  It  again.  Again  thanking  yon  for 
yonr  kindness,  and  hiding  to  hear  from  you 
again,  we  remain.  Tours  very  truly.  Majestic 
Milling  Co.,  W.  H.  Boark,  Mgr." 

"April  4th,  1907.  MaJesUe  MUUng  Gom- 
pai^,  Aurora,  Ma— Dear  Sir:  We  had  to 
buy  A  car  ot  flour  for  our  Paragould  cus- 
t<nner  and  have  gotten  it  for  him,  but  you 
may  keep  the  order  you  now  have  for  Para- 
gould entered  to  ship  out  about  the  20th  of 
this  month.  Suppose  you  will  be  sufficiently 
cau^  up  with  your  orders  1^  that  time  to 
make  shipment  This  customer  uses  abOut 
one  car  every  two  vre^s,  and  he  will  have 
the  car  we  have  Just  shipped  to  him  lued  up 
1^  that  time.  Tours  tmly,  Copeland  Commis- 
sion Ga" 

"April  6th,  1007.  Messrs.  Copland  Comm. 
Co.  Jonesboro,  Ark. — Gentlemen:  Referring 
to  your  order  glvm  our  Mr.  Bradford  Feb. 
16tb,  for  1,000  barrels  to  be  shipped  out  60 
days  from  da^  We  would  a[q>reclate  it  very 
much  if  you  could  give  specifications  so  thst 
we  could  get  this  flour  moving  as  we  are  very 
much  congested  tor  room  and  the  time  Is 
getting  short  Tours  very  truly,  Majestic 
Milling  Company." 

"AprU  8th,  1907.  Majestic  Milling  Co. 
Aurora,  Mo. — Dear  Sirs:  We  wrote  you  a 
few  days  ago  to  let  the  Paragould  order  re- 
main as  booked  to  ship  out  in  ten  days.  We 
have  a  letter  from  our  customer  there  chang- 
ing specifications  slightly  and  request  car  to 
come  out  at  onc&  Please  change  q)eclflca- 
tlous  to  read: 

60  BblH.  Show  Me  in  wood. 
70  Bbls.  "  "  "  48*8. 
80  Bbla.     "  24'b. 

"Ship  to  us  at  Paragould  as  quickly  as  pos- 
sible Upon  the  quality  of  this  floor  depends 
mudi  future  business,  and  we  hope  you  will 
see  to  It  that  It  la  fully  up  to  the  standard. 
Tours  tmly,  Cc^ieland  Commission  Co." 

"April  11th.  1907.  Messrs.  Copelsnd  Com. 
Co.,  JoneriMro,  Ark.— Dear  Sirs:  Inclosed 
Idease  flnd  Invoice  covering  C.  O.  A  0. 
10888  flour  shlnied  you  today.  We  would 
like  to  have  the  balance  of  yonr  valuable 
spedflcatlon  covering  our  contract  now  pend- 
ing as  so<m  as  possible;  as  the  sixty  days 
is  about  up.  Anxiously  awaiting  your  pnxnpt 
r^ly,  beg  to  remain.  Tours  very  tru^.  Ma- 
jestic Milling  Company." 

Thia  cmiduded  the  correspondence  up  to 
toe  date  tit  the  expiration  of  the  60-day  pe- 
riod q)eclflea  In  tiie  contract.  A  car  load 
of  flour,  the  order  tor  which  is  contained  in 
the  letter  of  April  8th,  copied  above,  was 
shipped  out  on  April  10,  1007.  It  is  not  cm- 
tended  that  plaintiff  ever  gave  directions  for 
shipment  of  flour  during  the  lifetime  of  the 
contract  after  the  last  shipment  on  April  lO, 
1907 ;  nor  is  it  contended  that  defendant  ever 
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expressed  any  anwillingnem  or  Inability  to 
fully  perform  the  contract  further  than  may 
be  Implied  from  the  correspondrace  hereinbe- 
fore copied.  The  question  then  arises:  Does 
the  evldraice  estahllsh  a  breadi  of  the  con- 
tract on  the  part  of  defendant?  For  If  the 
plalntUt  was  the  first  to  break  the  contract, 
or  if  he  failed  to  perform  hla  part  of  the 
contract  by  giving  directions  for  shipment  of 
the  flour,  tben  he  cannot  complain  at  defend- 
ant's failure  to  perform.  Townes  v.  Okla- 
homa Mill  Co..  85  Ark..  596,  109  S.  W.  648. 
Defendant  could  not  ship  the  flour  until  prop- 
er directions  were  glveai,  and  plaintiff  was  at 
fault  In  not  giving  directions,  unless  defend- 
ant first  repudiated  tbe  contract  and  refused 
to  deliver  the  flour  In  accordance  with  Its 
terms.  If,  however,  defendant  first  repudi- 
ated tbe  contract  and  tnroke  it  by  failure  or 
refusal  to  deliver  the  flour  after  being  re- 
quested BO  to  do,  then  plaintiff  was  not  bound 
to  give  further  shipping  directions,  for  be 
had  the  right  to  treat  the  contract  as  at  an 
«id,  and  sue  for  the  damages  sustained  by 
reason  of  the  breach.  Spencer  Medicine  Co. 
T.  Hail,  78  Ark.  836,  93  S.  W.  985 ;  Ganger  t. 
Sawyer  &  Austin  Lbr.  Co..  88  Ark.  422,  115 
S.  W.  157;  Benjamin  on  Sales  (7th  Ed.)  I 
568 ;  DIngley  v.  Oler,  117  U.  S.  490,  6  Sup. 
Ct  850.  29  L.  Ed.  984;  Withers  v.  Rcgrnolds, 
2  Bam.  &  AdoL  822. 

But  the  rule  la  wdl  established  that  tn 
order  for  one  party  to  a  contract  to  be  Jiu- 
tlfled  in  treating  It  as  broken  by  tbe  other, 
and  claiming  damages  for  the  breach,  there 
must  bare  been  a  distinct  and  unequivocal 
Intoitlon  manifested  either  by  the  words  or 
Gcmdnct  of  the  other  not  to  perform  the  con- 
tract Spacer  Med.  Co.  t.  Hall,  supra ;  Arm- 
strong V.  St  P.  &  P.  C.  &  I.  Co.,  48  Minn. 
118,  49  N.  W.  238,  60  N.  W.  1029.  The  ev- 
idence in  this  case  does  not  warrant  the  con- 
clusion that  defendant  ever  refused  to  per- 
form the  contract  On  the  contrary,  the  cop- 
respondence  shows  a  willingness  on  Us  part 
to  perform,  and  up  to  tlie  last  It  called  on 
plaintiff  to  furnish  specifications  for  shipping 
the  flour.  This  was  tbe  last  word  between 
the  parties  during  tbe  lifetime  of  the  con- 
tract There  was  some  delay  In  making  ship- 
ments, but  plaintiff  consented  to  It  and  the 
last  request  for  shipment  was  promptly  com- 
plied with.  He  waived  tiie  delay  by  consent- 
ing to  it  Tldwell  T.  Southern  Engine  &  B. 
Wks.,  87  Ark.  52,  112  S.  W.  152. 

Nor  does  the  evidence  warrant  the  finding 
that  defendant  was  unable  to  deliver  the 
flour.  The  most  shown  Is  tuat  defendant 
could  not  promptly  deliver  the  brand  of  flour 
called  for;  but  the  delay  was  consented  to. 
There  Is  nothing  to  Indicate  that  If  delivery 
of  the  flour  had  been  insisted  on,  It  could 
not  have  been  furnished  within  the  lifetime 
of  the  contract  The  capacity  of  defendant's 
mill  was  1,000  barrels  per  day,  17  per  cent 
of  the  output  being  of  the  grade  and  brand 


called  for,  and  it  Is  easy  to  see  th&t  per- 
formance of  the  contract  with  plaintiff  was 
within  tbe  capacity  of  the  mill.  It  Is  true 
that  defendant  had  other  orders  for  the  same 
grade  of  flour ;  bat  there  is  nothing  to  show 
that.  If  plaintiff  had  Insisted  on  tue  fulfill- 
ment of  bis  orders  for  that  grade.  It  could 
not  have  been  done.  He  bad  no  rlg^t  to 
treat  defendant's  request  for  delay  as  an 
abandonment  of  the  contract  especially  when 
be  consented  to  the  delay. 

It  Is  unnecessary  to  decide  whether  accord- 
ing to  the  terms  of  the  contract  defendant 
had  the  right  to  delay  shipment  until  the 
last  day  of  the  specified  time;  for  ncf  fur- 
ther requests  for  shipment  were  made,  and 
plaintiff  Is  in  no  attitude  to  complain.  Upon 
the  whole,  we  are  of  the  opinion  that  the  ver- 
dict of  tbe  Jury  Is  not  sustained  the  ev- 
Idfflice.  The  Ju^immit  Is  tbereton  revers- 
ed, and  the  cause  remanded  for  new  trial. 


ST.  LOUIS.  I.  H.  ft  S.  RT.  CO.  T.  WELLS. 

(Supreme  Court  of  Arkansas.   Jan.  10,  1910.) 

1.  Masteb  and  Servant  ({  217*)— Irjukies 

TO  SEBTANT— ASSUHED  RiBK. 

Where  a  fireman  of  six  months'  experience 
and  average  Intelligence  knew  that  about  ooe- 
third  of  the  engines  were  equipped  with  screeiis 
on  the  lubricator  feed  dasses,  which  were  im- 
mediately in  front  of  aim  on  the  boiler,  and 
there  was  no  defect  or  anytiilng  inherently  dan- 
gerous in  the  glass,  except  that  It  might  occa- 
sionally break,  as  an;  other  implement  or  tool 
might,  he  assumed  the  risk  of  mjniy  from  tbe 
breaking  of  the  glass. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant  eent  Dig.  |  588;  Dee.  Dig.  |  217.*] 

2.  Hastes  and  Sebvant  ((  163*)— Masxeb's 
DuTT— Wabnino  Servant  —  NBCBBsnr  or 

Ikstbuction. 

A  master  need  not  warn  an  Inexperienced 
servant  of  possible  dangers  In  tbe  jpetformance 
of  his  duties,  where  experience  ana  instmctloo 
are  not  necessary  to  enable  him  to  do  hli  work 
with  safety. 

[Ed.  Note.— For  other  cases,  see  Master  aad 
Servant,  Cent  Dig.  I  31«i^ ;  Dec.  Dig.  |  163.*1 

8.  Mastts  and  Servant  (f  158*)— Injitbies 

to  SEBVANl^PROXniATB  CAUSE. 

Where  a  lubricator  feed  glass  on  a  locomo- 
tive boiler  was  not  inherently  dangerous,  so  that 
a  wamiog  to  a  Sreman  that  It  might  posslbl; 
break  would  not  have  obviated  tbe  danger  of  its 
breaking,  failure  to  warn  him  that  tbe  glass 
might  sometimes  break  was  not  the  proximate 
cause  of  his  injury  from  Its  brealting. 

[Bid.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  304 ;   Dec.  Dig,  i  168.*J 

Appeal  from  Circuit  Court,  Lonoke  Oonn- 
ty;  Eugene  Lankford,  Judge. 

Action  by  W.  H.  Wells  against  the  8t 
Louis,  Iron  Mountain  &  Southern  Railway 
Company.  From  a  Judgment  for  plalntU^ 
defendant  appeals.  Reversed,  and  case  dl» 
missed. 

E.  B.  Elnswortby  and  Lewis  Rboton,  tor 
appellant  J.  H.  Harrod,  for  appellee. 


•Tor  other  cum  sm  luoa  topic  and  section  NUMBER  tn  l>ec.  a  Am.  Digs.  1M7  to  data,  A  Reporter  tadeies 
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HART,  J.  This  ts  an  appeal  by  the  St 
LonlB.  Iron  Moimtaln  ft  Southern  Railroad 
Company  from  a  judgment  rendered  against 
it  In  the  Lonoke  circuit  court  In  favor  of 
W.  H.  Wtils  for  physical  Injuries  received 
by  him  on  account  of  the  allied  negligence 
of  the  railroad  company  In  not  screening  or 
■hltf ding  tbe  feed  iiam  of  the  lubricator  on 
one  of  its  engines,  wheret^  his  rl^t  eye  was 
destroyed  by  the  bursting  of  said  feed  glaas. 
The  statement  of  facts  la  snbstantlilly  as 
fallows: 

W.  H.  Wells,  the  plaintiff,  was  22  years  of 
age.  Until  about  20  years  old,  he  worked  on 
a  farm.  He  then  worked  for  a  railroad  com- 
pany in  the  capacity  of  car  r^lrer  and  en- 
gine watdunan.  About  six  months  before 
the  injury  occurred,  he  was  employed  by  the 
defendant  company  aa  fireman,  la  which  ca- 
pacity he  worked  until  the  time  of  the  in- 
jury, of  which  be  complains.  His  usual  run 
as  fireman  was  on  the  Central  Division  be- 
twe«i  Little  Rock  and  Tan  Buren'  in  the 
state  of  Arkansas.  He  was  directed  at  the 
beginning  of  each  run  to  fill  the  lubricator  on 
tbe  engine,  and  did  so  unless  tbe  eoiglneer 
arrived  first  and  filled  it  He  had  no  othw 
duties  to  perform  In  connection  with  the 
lubricator.  The  oil  feeds  through  a  glass 
tube,  and  the  lubricator  la  right  above  the 
boiler  in  plain  view  of  the  engineer  and  fire- 
man when  on  their  seats.  The  engines  are 
eqQlM>ed  with  screens  and  wire  shields  to 
the  feed  glass  when  they  leave  the  shops,  but 
these  are  soon  taken  off  by  the  engineer  so 
that  he  can  better  watch  the  oil  feed  through 
the  glass  to  the  cylinder.  On- the  road  in 
queetlon  the  shields  and  screens  had  been 
removed  from  as  many  as  two-thirds  of  the 
engines.  The  plaintiff  first  saw  tbe  engine 
in  queetlon  on  February  18,  1908,  when  he 
left  Little  Rock  on  it  as  fireman.  His  run 
was  to  HcGehee  in  this  state.  The  next 
morning  at  McOehee,  when  the  plaintiff 
climbed  upon  the  engine,  the  engineer  told 
him  that  he  had  already  filled  the  lubricator. 
The  engineer  went  back  to  the  tank  to  see 
about  the  water.  While  he  was  gone,  tbe 
plaintiff  noticed  some  steam  escaping  from 
the  bottom  of  the  feed  glass.  He  says  that 
he  thought  this  might  be  dangerous  and  de- 
cided to  shut  off  the  steam.  He  wrait  for- 
ward toward  the  lubricator  and  started  to 
take  hold  of  tbe  condenser,  and  about  that 
time  the  glass  burst  A  piece  of  the  glass 
flew  In  his  eye  and  Injured  It  so  severely 
that  it  had  to  be  removed. 

The  above  statement  of  facts  is  uncontra- 
dicted, and  thus  raises  tbe  Issue  of  whether 
the  court  erred  In  not  giving  a  peremptory 
instruction  in  favor  of  the  defendant 

The  plaintiff  was  a  man  of  average  intelli- 
gence. He  had  been  employed  by  the  defend- 
ant as  fireman  for  six  months.  He  knew 
that  only  one-third  of  its  engines  were  equip- 
ped with  shields  or  screens  on  the  feed  glass 
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of  their  InbrlcatorsL  Hie  lubricators  were 
on  the  boiler  Immediately  In  ^nt  of  him, 
wtwre  but  to  look  would  be  to  know  wheth- 
er or  not  the  feed  glass  was  guarded  by 
shield  or  screen.  Plaintiff  said  that  he  had  • 
never  known  one  of  the  feed  glasses  to  break 
before,  but  any  one  with  his  experience  must 
have  known  that  glass  will  sometimes  break. 

There  was  nothing  inherently  dangwous 
about  the  use  of  the  feed  glass.  The  only 
danger  was  that  which  might  arise  from  the 
occasional  breaking  of  It  Just  as  any  other 
tool  or  Implement  might  break.  It  is  not 
contended  that  there  was  any  defect  in  it 
We  think,  under  the  undisputed  facts,  It  was 
one  of  the  risks  incident  to  tbe  service  which 
the  plaintiff  assumed  when  he  entered  the 
employment  of  defendant  as  fireman  on  one 
of  Its  locomotives.  St  L.,  I.  M.  ft  S.  Ry.  Co. 
V.  Corman,  122  S.  W.  116;  Louisiana  ft  Ar- 
kansas Railway  Company  v.  Miles,  82  Ark. 
534>  103  S.  W.  1S8,  11  L.  R.  A.  (N.  S.)  72a 

Besides,  "it  Is  not  tbe  duty  of  a  master  to 
warn  an  Inexperienced  servant  of  the  dan- 
gers liable  to  be  encountered  by  him  tn  the 
performance  of  his  duties  where  experience 
and  Instruction  are  not  necessary  to  ratable 
him  to  do  with  safety  the  work  he  la  em- 
ployed or  required  to  perform."  Ford  v. 
Bodcaw  Lumber  Company,  73  Aric,  at  page 
S5,  88  S.  W.  846. 

The  only- duty  plaintiff,  had  to  perform  In 
connection  with  the  lubricator  was  to  fill  it 
when  directed  by  the  engineer.  There  was 
nothing  inherently  dangerous  in  working 
near  It  If  the  plaintiff  bad  been  warned 
that  tbe  feed  glass  might  occasionally  burst 
It  could  not  have  lessened  the  likelihood  of 
explosion  in  this  case.  Hence  the  mere  fact 
that  be  was  not  told  that  the  feed  glass 
might  sometimes  break  in  no  wise  contrlbut-  . 
ed  to  cause  his  injury.  Brands  t.  St  Louis 
Car  Co.,  213  Mo.  688.  112  B.  W.  OH,  18  U 
R.  A.  (N.  S.)  701. 

Therefore  we  conclude  that  the  court  erred 
in  not  directing  the  Jury  to  return  a  ver- 
dict for  the  defendant 

For  that  error,  the  Judgment  must  be  re- 
versed, and  the  cause  dismissed. 


DAVIS  v.  DAVIS  et  aL 
(Supranfl  Court  of  Arkansas.   Jan.  8,  1910v) 

1.  iMJtTWOTIOlf  (S  46*)— Tbespabs. 

A  plaintiff  was  not  entitled  to  an  InJunc- 
tioQ  reatraininx  his  children  from  entering  on 
and  occapyioff  his  property,  where  it  appeared 
that  they  were  not  treBpaasers,  but  had  im- 
proved the  land. 

[Ed.  Note.— For  other  cases,  see  Injanctions, 
Cent  Dig.  SI  06.  99;  Dec  Dig.  I  46.«} 

2.  Wnxs  (S  302^— BxicunON— WiTKESSEs. 

Under  the  express  provisions  of  Klrby's 
Dig.  I  8012,  Bobd.  6,  an  unattested  wUI  In  £tie 
handwriting  of  a  testator  most  be  establistied 
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the  nDimpeftcbable  erldence  of  at  least  Oiice 

disinterested  wltneBsea. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cuit 
0IS.  S  706;  Dea  Dig.  |  302.*] 

8.  HusBAKD  AHD  Wm  (|  4d%*}-Qan  Bx- 

TWEEN. 

A  wife  may  ^ve  her  husband  money  or  con- 
tribote  it  to  the  improTement  of  their  homai  and 
he  cannot  be  forcea  to  return  it 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  S  2IS6;  Dec  Dig.  fi  49%.*] 

4.  IHPROVEUBNTS  (S  4*)~C01CPKN8A'n0N. 

Under  Kirby's  Dig.  {  2754,  providing  that 
one  who,  beiieVlng  himself  to  be  the  owner 
under  color  of  title,  'makes  improvements  on 
land,  shnli  be  entitled  to  compensation  therefor, 
children  not  making  improvemeot  under  color  of 
title,  on  their  father's  land,  were  not  entitled  to 
compensation. 

[Bd.  Note.— For  other  cases,  see  Improve- 
ments, Cent  Dig.  f  IS;  Dec.  Dig.  {  4.*] 

5.  Srr-Orr  ahd  CotrKTBBOuxK  ({  81*>— Va- 

LIDITT. 

Id  an  action  by  a  father  to  restrain  his 
children  from  entering  on  and  interfering  with 
bis  possessioQ  of  land,  a  claim  of  one  of  the 
defendants  for  compensation  for  services  ren- 
dered plaintiff  as  a  nurse  or  domestic,  being  en- 
tirely distinct  from  the  snbject-matter  of  the 
suit,  could  not  be  litigated  therein. 

[Ed.  Note.— For  other  cases,  see  Set-Off  and 
Counterclaim,  Cent  Dig.  {  62;  Dec.  Dig.  S  31.*] 

Appeal  from  Benton  Chancery  Court;  T.  H. 
Humphreys,  Chancellor. 

Action  by  William  Davis  against  Oscar  F. 
Davis  and  otb^.  -From  the  judgment,  both 
parties  appeal.  Reversed  and  rananded. 

J.  A.  Rice,  for  plalnUfl.  R.  F.  Forrest,  for 
defendants.  O.  F.  Davis,  pro  se. 


BATTLB,  J.  WUllam  Davis,  Eliza  J.  Da- 
vis, Oscar  F.  Davis,  Leila  A.  Beaacbamp,  and 
Ella  B.  Davis,  William  being  the  fath»:,  and 
Eliza.  J.  Davis  being  the  motiier,  of  the  other 
three,  constituted  one  ftimlly.  Discord  niffk- 
ed  anumg  them.  Fathw  and  cblldreoi  lost  re- 
spect for  and  confld^ce  in  each  other,  and 
Indulged  in  disparagement,  and.  paternal  fe^ 
ing  and  flUal  love  and  affection  seemed  toe 
A  while  to-  bave  departed  from  their  midst 
Finally  the  mother  died,  and  was  buried,  and 
the  children  made  ready  to  Aepait^  and  the 
old  man  softened  and  invited  them  to  remain 
with  him  in  the  old  homestead,  and  they  ac* 
cq;ited  his  invitation.  Th^  reinalned  a  short 
time,  when  the  same  old  bickerings,  111  will, 
discord,  and  vituperation  returned.  The  old 
man  grew  tired  of  the  children  and  brought 
this  suit  against  Hum,  on  the  21st  day  of 
Ai^ust,  1908,  in  the  Benton  chancery  court; 
to  dtlve  them  from  tils  home.  He  alleged 
In  his  complaint  that  he  is  the  owner  of  a 
certain  tract  of  land  containing  40  acres,  and 
that  be  resides  thereon  and  cultivates  the 
same  as  his  only  means  of  support,  and  that 
for  a  long  time  tbe  defendants  bave  habitn al- 
ly and  unlawfully,  against  his  will  and  con- 
sent, interrupted  plaintiff  In  the  possession 
and  quiet  enjoyment  of  his  property,  by  per- 


sisting In  residing  thereon  and  assuming  the 
authority  to  manage  and  control  same,  and 
by  preventing  plalntUTs  teoanta  and  otber 
employes  from  occupying  and  cultivating  the 
same,  and  by  otherwise  unlawfnlly  interfer- 
ing with  plaintiff's  peaceable  enjoyment  of 
said  premlseB  and  to  his  great  personal  dis- 
comfort and  financial  Injury  and  damage,  and 
threaten  to  and  will  continue  to  do  so  unless 
restrained  from  so  doing.  He  asks  tbat  they 
be  perpetually  enjoined  from  such  Interference 
and  Interruption  in  plalntUTs  qolet  and  un- 
disturbed enjoyment  of  his  propwtjr  and  bis 
home. 

Mrs.  Beauchamp,  a  defoidant,  answned 
and  admitted  that  the  legal  title  In  the  land 
Is  vested  In  the  plaintiff,  but  denied  the  other 
allegations  In  his  complaint  And  ah«  alleged: 

"And  this  defendant  says  that  In  tbe  month 
of  August,  1907.  she  was  reonested  by  tbe 
plaintiff  to  take  V9  ber  resideooe  upon  said 
premises. 

"That  In  compliance  with  the  said  request 
she  did  BO.  Tbat  plaintiff  agreed  that  if  she 
would  do  so  that  he  would  make  title  to  this 
defendant,  to  her  brother  Oscar  P.  Davis, 
and  to  her  sister  Ella  B.  Davis  to  an  undivid- 
ed one-fourth  interest  each  In  the  lands  and 
premises  set  forth  in  tbe  complaint  and.  as  a 
further  consideration  for  her  so  doing,  tbat 
he  would  deed  to  her  sons  John  D.  Beaudiaiap 
and  Earl  B.  Beandiamp  an  undivided  one> 
^htb  interest  each  in  the  lands  and  prem- 
ises. 

"That  by  reason  of  ber  contract  with  x>Ialn- 
tiff  she  declined  an  offer  of  $69  a  montti  and 
her  expenses,  as  a  traveling  sales  lady.  Tbat 
she  could  have  made  during  said  time  as 
sales  lady  tbe  sum  of  $78(K  but  tbat  Instead 
of  accepting  tbe  sum  she,  in  compliance  with 
ber  contract  with  idaintlfE,  has  devoted  all  of 
her  time  and  attention  to  htm  and  liia  busi- 
ness, to  ber  great  Imss,  to  wit,  In  ttie  sum  of 

"And  tbe  defoidant,  forthw  answering, 
says  that,  as  a  part  of  her  contract  wltb 
WUllam  Daiis,  she  was  to  occupy  tbe  land 
and  premises  during  the  lifetime  of  William 
Davis,  free  f^m  any  diarge,  fbr  rent  or  otb- 
erwlse,  from  her,  together  with  her  brother 
Oacax  F.  Davis  and  ber  sister  Ella  B.  Davis. 

"And  this  defendant  prays  that  thia  plain- 
tiff be  enjoined  and  restrained  ftom  In  any 
manner  selling  or  disposing  of  tbe  real  estate, 
or  from  mortgaging  or  Incumbering  the  same 
in  any  manner  whatever. 

"And  defendant,  having  folly  answered, 
prays  that,  upon  a  final  bearing  of  this  amte, 
Bb.6  be  decreed  an  undivided  one-fourtb  Inter- 
est in  the  lands;  tbat  the  court  find  tbat  she 
is  entitled  to  occupy  tbe  same  in  cmmection 
with  ber  brother  Oscar  F.  Davis  during  tbe 
lifetime  of  the  plaintiff;  tbat  she  have  and 
recover  all  her  costs  in  this  btfialf  laid  out 
and  expended ;  and  that  she  have  and  recover 
all  other  proper  legal  and  equitable  relief  to 
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wUCh  In  good  coauKlaice  abe  Is  entitled,  and 
will  ever  pray," 

Oscar  F.  DaTls  answered  and  made  tbe 
deilalB  contained  In  tbe  answer  of  Mrs.  Beau- 
champ,  and  b7  way  of  cross-complaint  plead- 
ed tbe  same  contract  with  tbe  plaintiff  and 
asked  for  q>eciflc  performance  of  tbe  same. 

Ella  B.  DaTis  answered  and  denied  the  al- 
legatloDB  contained  in  tbe  complaint  of  plaln- 
tift,  and,  fortbw  answwlng,  said: 

"Tbe  defendant,  answering  further  and  by 
way  of  croBSKiomplalnt,  states  tbat  on  or 
about  tbe  14tti  day  of  Deconber,  1896,  Eliza 
J.  Davis,  the  mother,  and  wife  of  plaintiff.  In- 
herited as  her  share  from  ber  fiitber's  estate 
the  sum  of  f357.7d  and  gave  of  this  lnb»lt- 
ance  $300  to  tbe  plaintiff,  with  which  i^aln- 
tlff  built  tbe  bouse  upon  the  premises  and 
otherwise  Improved  the  same.  That  BUza 
J.  Davis  prior  to  ber  death  bequeathed  to  tbe 
cod^!Midant,  BUa  B.  Davis,  Uils  money,  to- 
gether with  her  interest  in  tbe  land,  and  re- 
quested tb»  plaintiff  to  pay  tbe  mon^  to  this 
defendant,  which  the  plalntUC  has  failed  to 
do. 

"That  this  dtf  oidukt  has  an  interest  in  the 
S.  W.  ^  8.  W.  ^  of  sectlfm  &,  townsta^  17, 
range  88  west,  tn  tbe  sum  of  $300  and  Interest 
at  tbe  rate  of  8  pec  cent,  from  the  14th  day 
of  December,  1896l 

"And  the  def^ndant^  further  answoing, 
Bttteu  that  in  tbe  year  1885  th»  plaintiff  em- 
^cjBi  ber  to  labor  as  a  domesUc  In  bis  fam- 
ily and  agreed  to  pay  her  reasonable  comimi- 
satlm  per  wedE  tot  ber  services.  That  she 
Uibored  for  tbe  plaintiff  as  dcanestlc  ft»r  23 
years.  That  her  services  were  reasonably 
worth  tbe  sum  of  $5  per  week,  and  tbat  there 
is  due  her  tac  services  aforesaid  tiw  sum  of 
$5,980. 

"Hist  IS  years  ago  plaintiff  onployed  this 
defendant  as  a  nurse  to  nurse  and  care  for 
his  side  wife  and  agreed  to  pay  her  tbereA>r 
what  ber  services  were  reasonably  worth,  and 
that  ber  services  as  a  nurse  were  reasonably 
worth  tbe  snm  of  $1  per  day.  and  tbat  tbe 
plaintiff  la  Justly  Indebted  to  ber  In  tbe  sum 
of  $6,205  for  services  as  nurse. 

"That  fRun  tbe  time  that  tbe  defendant 
entered  tbe  services  of  tbe  plaintiff,  there 
has  beeo  running  between  them  a  mutual 
running  account,  and  that  no  settlement  has 
ever  been  bad  with  tbe  plaintiff  for  the  serv- 
ices so  rendered  by  this  defendant,  and  tbat 
there  is  now  doe  and  unpaid  to  this  dtfend- 
ant  the  sum  <a  $li^l85. 

"And  the  d^endant,  further  answering, 
says  tbat  In  the  month  of  Angnst,  3907,  tbe 
plaintiff  approadied  Mrs.  I*  A.  Beancbamp 
and  stated  to  hw  tiiat  he  desired  this  defoid- 
ant,  her  twother,  Oscar  V.  Davis,  and  Mrs.  I«. 
A.  Beaudiamp  to  rraaln  with  him  and  care 
tta  lilm  during  bis  declining  years,  and  stated 
that  as  a  cMnpcnaation  tat  their  care  and  at* 
tention  lie  wo^  leave  to  each  of  them  a  one- 
fourth  Interest  In  tbe  lands  and  pranlsee 
bminbtf  ore  described  In  plaintiff's  complaint, 


and  would  leave  to  John  li.  Beau<Aamp  and 
Earl  R.  Beauchamp  an  undivided  one-elghtlk 
interest  In  said  estate. 

"And  this  defendant  thereupon  accepted  the 
proposition  so  made  by  WllUam  DavlB  and 
has  since  continued  to  r«naln  at  his  home 
and  to  do  and  perform  all  duties  Incumbent 
upon  her  and  to  care  for  and  nurse  and  min- 
ister to  the  said  William  Davis  and  look  after 
his  wants  and  household  affairs  as  best  ber 
abilities  would  permit" 

And  she  prayed  as  follows: 

"Tbe  premises  bring  proved,  this  d^end- 
ant  prays  tbat  the  court  determine  what  in- 
terest she  has  in  said  premises,  and  that  she 
have  partltlTO  tb^eof.  Tbat  die  tuve  spe- 
dflc  perfwmance  of  the  contract  so  entered 
Into  hy  and  between  William  Davis  and  this 
defendant  Tbat  ttie  court  dedare  her  enti- 
tled to  an  undivided  one-fourtb  Interest  in 
tbe  lan^  and  premises  subject  to  the  life 
estate  of  William  Davis.  And  that  William 
Davis  tie  enjoined  and  restrained  by  tlie 
court  from  in  ai^  way  sdllng  or  disposing 
of  tlie  lands  or  from  In  any  wise  mortgaging 
or  incumbering  the  same,  and  that  upon  a 
final  liearing  of  flUs  cause  she  liave  such 
other  general,  prop^,  and  equitable  rell^  as 
equity  and  good  consdenoe  may  require." 

The  plaintiff  answered  tbe  arosaKXimidalnte 
of  Mrs.  Beaudiamp  and  Oscar  F.  Davis,  and 
denied  ttiat  lie  entered  into  an  agreement; 
orally  or  otherwise,  with  either  of  them,  tbat 
he  would  convey  to  than,  or  dtbw  of  them, 
a  one-ftnirth  interest  in  the  lands,  or  that 
eltbw  of  them,  in  pursuance  of  any  such 
agreement  roidered  any  snvlces  whatever; 
tbat  Mrs.  Beancbamp,  at  tbe  time  of  bis  al- 
lied contract  with  bet,  Iiad  any  definite 
nmtract  ae  understanding  with  any  other 
person  whereby  she  was  entitled  to  a  month- 
ly salary  of  $85  pw  month,  or  any  other  sum. 

And  for  further  defense  he  steted:  Tbat 
tbe  contract  set  out  in  the  cross-complalnte 
and  relied  upon  by  Beancbamp  and  Oscar 
F.  Davis,  if  made,  was  oral,  and  under  the 
stetute  <^  fraud  is  vtdd.  which  he  expressly 
pleaded. 

And  ha  answered  tbe  cross-complaint  of 
Ella  R  Davis  as  f<^ows: 

"Plaintiff,  In  his  answer  to  tbe  cross-oom- 
plalnt  of  Ella  Davis,  denied  his  Uability  In 
any  snm  whatever  to  ber,  m  tiiat  Iw  ever 
employed  her  as  a  domestic  or  nurse,  or  tbat 
slie  reoAeteA  any  s^vices  in  pursuance  of 
such  ttnployment,  or  understanding,  or  that 
he  ever  at  any  time  agreed  to  pay  her  for 
any  audi  swvices.  During  the  time  of  al- 
services  she  was  a  member  of  bis 
bonsehrid.  residing  with  him  aa  a  child  and 
memi>er  of  his  family,  and  whatever  services 
she  rendered,  either  as  a  domestic  or  as  a 
nurse  in  caring  for  ba  sick  mothn,  were 
rendwed  as  a  child  and  member  of  tbe  house- 
hold and  without  any  expectetl<m  or  under- 
standing that  she  was  to  be  compouated 
thertfor,  otbet  then  to  share  la  Uie  home  in 


Digitized  by 


S28 


134  SOUTH  WBSTBBN  BEPOBTBB. 


(Acfc. 


common  with  tlie  othet  mnnbera  of  the  fami< 
ly,  which  she  did ;  and  that  at  no  time  prior 
to  the  bringing  of  this  suit  did  she  dhH^ose 
to  the  appellant  that  she  expected  him  to  pay 
for  eald  serrlces.  And  he  farther  sbowB 
that  her  claim  tot  compoiBation  for  such 
serrlcea  la  stale,  outlawed,  and  barred  by  the 
statute  of  limitation,  which  is  pleaded  as  a 
defense  herein,  and  that  the  alleged  contract 
to  convey  an  interest;  In  the  lands  to  her  was 
never  made,  and,  if  made,  was  oral,  not  In 
writing,  and  Is  Told  under  the  statute  of 
frauds,  and  was  without  consideration,  and 
that  the  defendant  has  no  Tested  rights  or 
claims  against  the  lands,  either  presently  or 
prospectively. 

"He  denies  that  she  ever  r^dered  any  stf  t< 
ice  to  pursuance  of  any  such  contract 

"And  for  further  defense  to  her  cross-com- 
plaint he  denies  that  Eliza  J.  Davis,  mother 
ot  defendant,  Ella  Davis,  had  any  toterest. 
In  the  lands  other  than  a  widow's  Inchoate 
right  of  dower,  but  admits  that  in  the  year 
1896.  his  wife,  Eliza  3.  Davis,  inherited  some 
IBSO  from  her  father's  estate  and  that  a 
portion  thereof  was  used  by  appellant  and 
his  wlfe^  Blisa  J.  Davis,  in  the  construcUon 
oi  a  residence  or  dwelling  house  upon  the 
property  in  controversy,  some  10  or  12  years 
ago,  and  that  the  remainder  of  said  Inherit- 
ance was  used  by  the  family  for  the  common 
lues  and  benefits  of  all  the  members  of  the 
ftunily,  including  Eliza  J.  Davis,  and  without 
any  nndMstanding  that  the  same  was  a  loan 
by  her  to  her  husband,  to  he  repaid,  or  that 
the  same  was  ever  to  become  a  charge 
against  him,  personally.  In  his  lifetime,  or 
against  bis  estate  at  his  death." 

The  plaintiff  donurred  to  the  separate 
cross-conqtlalnt  of  the  defradant,  and  for 
cause  stated: 

"0)  That  the  f|u;tB  set  forth  In  said  cross- 
bills. If  true^  do  not  constitute  a  cause  of  ac- 
tion against  the  {Aalntlfl. 

"<2)  Because  the  allied  cmtract  set  forth 
in  Bald  cross-bills,  andw  and  by  whl^h  the 
defendants  claim  an  interest  in  the  lands  de- 
scribed in  the  complaint,  is  oral,  not  in  wrltr 
Ing,  and  void  under  the  statute  of  frauds 
and  of  no  force  and  effect 

'*(!B)  Because  the  olalni  for  sorlces  set 
forth  in  the  cross-bill  of  defendant  Blla  Da- 
vis shows  upon  its  face  to  be  stale  and  barred 
by  limitation,  and  because  the  <daim  tor  serv- 
ice set  fbrtfa  In  said  cross-bill  cannot  be  litl- 
gsted  or  adjudicated  as  a  defsnse  to  plain- 
tiff's action.'* 

A  motion  was  filed  to  dismiss  tlie  complaint 
as  to  Ella  B.  Davis. 

The  court,  aftw  hearing  the  evidence  ad- 
duced by  all  tiie  parties,  dismissed  the  com- 
Idalnt  as  to  EUa  &  Davis,  and  found  as 
follows; 

*'(D  That  plaintiff,  WlllUm  Davis,  Is  the 
sole  amter  of  the  lands  and  lnq[Hrovem«ts 
there(m  and  described  as  follows:  S.  W. 
section  Si  township  17..  north,  range  S3  west. 


Beaton  county.  Ark.— and  Is  entlOed  to  the 
peaceable  and  quiet  and  nnlntwmpked  pofr 
session  thereof,  as  against  the  defoidant^  L. 
A.  Beaachamp  and  Oscar  F.  Davis. 

"(2)  That  the  defendantrOtoir  F.  Davis.  Is 
entitled  to  recover  of  appelant  William  Da- 
vis $21  for  Improvemeats  on  the  ineinlsea  by 
him. 

"(3)  That  Ifa  A.  Beauchamp  is  entitled  to 
recover  of  appellant  $275  for  Improvemoits 
made  on  the  place  by  her. 

*'<^  That  the  defendant  Ella  Davis  Is  en- 
titled  to  recover  <tf  ai^llant  $250  for  Im- 
provements made  on  the  lands  with  money 
beqaeathed  to  her  by  her  mothor,  EUaa  J. 
Davis.* 

"(5)  That  the  contract  set  forth  in  the 
croes-complaints.  whweby  a^ws-complainants 
claim  an  interest  in  the  lands,  has  become 
burdensome,  and  Inqpracttcable,  and  that  It 
would  be  unreasonable  to  spedflcally  perform 
and  enforce  the  same  as  against  the  plain- 
tiff, wmiarn  Davis. 

"(6)  And  the  court  enjoined  the  deteoA^ 
ants,  Oscar  F.  Davis  and  li  A.  Beaa<^Dip, 
from  going  on  and  residing  upon  the  lands 
described,  against  tbe  consent  of  the  plain- 
tiff, except  for  the  purpose  of  vtaltlng  Ella 
Davis,  while  resldhig  thereon. 

"(7)  And  the  court  det^red  a  Um  upon  the 
land  hereinbef<«e  described,  to  secure  the 
payment  to  the  sevwal  defendants  tta»  sev- 
eral sums  cf  money  hereinbefore  mentioned 
and  adjudged  to  be  doe  them,  with  intoest, 
provided  neither  of  said  sums  shall  become 
due  and  payable  until  the  death  of  appelant, 
William  Davis,  or  untn  he  tiunild  sdl  the 
lands,  and  that  the  Hen  shall  be  nonenforce- 
able  so  long  as  plahitlff,  William  Davis,  re- 
mains the  owner  of  the  same; 

"(8)  And  the  court  adjudged  and  decreed 
In  accordance  with  the  foregoing  flndlngs 
and  Judgments,  and  ttiat  one-half  of  the  cost 
be  paid  by  each  party,  except  Ella  Davtt^ 
who  recovers  all  her  coste  against  the  plaln> 
tiff." 

Both  parties  have  appealed. 

Plaintiff  Is  not  entitled  to  tiie  relief  pray- 
ed tor  in  his  complaint  Courts  of  equity  do 
not  grant  InjunctlinB  to  lesttaln  treqiuses, 
when  the  Injury  is  not  Irreparable  and  de- 
structive of  pUantUFs  estateb  or  where  he 
has  a  fall  and  adequate  rouedy  at  law.  My- 
ers V.  Hawkins,  07  Ark.  413,  80  8.  W.  040; 
Hai^rt  V.  Chapman  ft  Dewey  Land  Com- 
pany, 77  Ark.  627.  02  S.  W.  702;  Weston 
Tie  &  Timber  GonuMoy  t.  Newport  Land 
Company,  75  Ark.  380,  87  8.  W.  4S2;  Mc- 
carty T.  Wilson.  81  Ark.  116,  8B  &  W.  682; 
Hall  V.  Wellnuut  Lnmbsr  Cnnpany,  78  AA. 
408,  M  8.  W.  43;  Terry  v.  OoseU,  32  Ark. 
47a  489;  Foster,  Ex  parte,  U  Ark.  90*,  It 
Is  true  that  lAtintlff  aUeged  In  bis  com^alnt 
that  defwdanto  have  and  are  now  tre^Mss- 
ing  upon  bis  Isnd  to  bis  lrre|katable  Injury, 
but  the  evidence  fklled  to  sustain  the  allega- 
tion. On  the  onitnuTt  the  court  foand  Hat 
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they  bad  Improved  Iils  land,  and  awarded 
snmB  of  mon^  to  each  of  them  for  improre- 
ments. 

The  dtfendants  base  a  claim  to  an  Interest 
to  the  land  upon  a  request  of  them  to  re- 
main at  bla  home,  made  by  plaintiff  about 
the  2d  day  of  September,  1907,  the  day  after 
their  mother  was  burled.  This  claim  Is  bas- 
ed upon  the  testimony  of  the  defendant  Mrs. 
Beauchamp.  She  testified  that  her  father 
said: 

"  'Leila,  Z  know  that  yon  Intend  to  leave. 
If  yon  will  stay  here  and  you  go  and  beg 
Oscar  and  Ella  to  stay,  I  will  give  you  one- 
fourtb  of  the  place,  Ella  and  Oscar  each  one- 
fourth,  and  your  two  boys  the  other  one- 
fourth.'  He  said:  There  Is  no  other  little 
clod  of  dirt  that  will  be  home  to  you.'  And 
he  said:  'I  will  do  different  to  what  I  have 
ever  done.  I  will  do  what  yon  say.  I  won't 
be  here  long.'"  PlalntlCt  tesUfled:  "A  day 
or  two  after  my  wife  died,  notwithstanding 
the  family  had  been  living  very  disagreeably 
and  unpleasantly  for  a  number  of  years,  I 
Eu^ested  to  Mrs.  Beauchamp  one  morning 
that  I  would  like  for  us  all  to  live  together 
in  case  that  we  could  live  and  get  along  In 
peace ;  live  as  a  family  should  liva  I  em- 
phasized that  I  repeated  that  because  we 
bad  not  got  along  together  for  a  number  of 
years.  But  I  suggested  to  her  that  we  would 
try  to  live  together  If  we  could  live  together 
as  a  family  ought  to,  and  live  in  peace,  and 
spoke  about  It  being  pleasant  for  us  all  to 
live  together  If  we  could  get  along,  and  fur- 
ther that  If  we  all  could  live  together  peace- 
ably, not  saying  we  had  to  remain  on  that 
place,  or  that  they  should  remain,  I  remark- 
ed that  at  my  death,  in  case  of  our  living  to- 
gether as  a  family  should,  If  I  bad  anything 
left  to  whom  It  would  belong.  I  told  them 
that  the  land  should  be  divided  between  Mrs. 
Beauchamp,  Oscar,  and  Ella  Davis  In  equal 
parts,  and  John  and  Earl  R.  Beauchamp,  Mrs. 
Beaucbamp's  sons,  one-fourth  each.  That 
what  I  had  left  should  be  divided  among 
them  equally."  This  conversation  bad  refer- 
ence to  the  division  of  his  land  at  his  death. 
All  of  them  seem  to  have  understood  that 
the  father  would  hold  the  land  during  bis 
life,  and  that  at  bis  death  it  would  be  divid- 
ed among  them  In  the  proportion  stated. 
The  promises  made  were  gratuitous.  There 
was  no  contract  The  whole  burden  was  up- 
on the  father.  The  children  were  to  stay 
on  his  plac&  Tfa^  were  to  pay  no  oonsld- 
«ratIon,  and  hare  no  ct^trol  of  the  farm  or 
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the  lands  and  to  receive  no  part  of  ita  profits. 
There  was  no  stipulation  that  they  would  do 
anything  for  him,  but  only  stay,  make  tb^r 
home  with  him,  he  furnishing  the  home. 
They  acquired  no  interest  In  his  lands. 

Ella  B.  Davis  acquired  no  right  to  or 
against  the  land  by  the  paper  writing  handed 
to  her  by  her  mother.  It  is  as  follows : 

"After  my  deatb,  when  tbla  place  is  sold, 
I  vant  Ella  to  have  the  |25a00  that  is  in  it, 
and  that  I  give  ber  the  wardrobe  and  sew- 
ing machine  and  the  bedstead,  and  I  want 
my  children  to  liave  my  part  of  the  land. 

"[Signed]  E.  J.  Davis." 

The  body  of  it  and  the  slgnatnre  to  the 
same  are  in  the  handwriting  of  Mrs.  Davis. 
It  is  unattested,  and,  under  the  statutes  of 
this  state,  must  be  established.  If  at  all,  by 
the  unimpeachable  evidence  of  at  least  three 
disinterested  witnesses.  Klrby's  Dig.  {  8012, 
snbd.  5.  The  writing  In  this  case  was  not  so 
established,  and  was  not  competent  evidence. 
If  it  was,  there  was  no  evidence  that  the 
$250  mentioned  therein  was  used  In  the  im- 
provement of  the  lands  in  question  under 
tbe  contract  or  promise  of  plaintiff,  Mrs. 
Davis'  husband,  to  return  the  same.  Plain- 
tiff testified  that  there  was  not  She  had 
the  right  to  give  It  to  him,  or  contribute  it 
to  the  Improvement  of  their  home,  and  he 
cannot  be  forced  to  return  It  Pillow  v.  gen- 
telle,  49  Ark.  430,  438,  6  3.  W.  78S. 

The  Improvements  for  which  the  court  al- 
lowed the  defendants  com[)«isation  were  not 
made  under  color  of  title,  and  under  tbe 
statute  they  were  not  entitled  to  compensa- 
tion for  the  same.  Klrby's  Dig.  fi  2754.  And 
there  were  no  rents  against  which  they  could 
set  ott  Improvements  In  equity.  Teaver  v. 
Akin,  47  Ark.  629,  532,  1  S.  W.  772. 

Plaintiff  was  not  liable  to  Mrs.  Beauchamp 
for  the  $65  a  month  she  failed  to  earn  as  a 
traveling  agent  to  sell.  He  bad  not  under- 
taken to  pay  ber  that  amount,  nor  was  such 
a  failure  tbe  result  of  the  breach  of  contract 
that  she  alleges  that  she  made  with  the 
plaintiff.  Tbe  claim  of  Ella  B.  Davis  for 
compensation  for  services  she  rendered  plain- 
tiff as  a  nurse  or  domestic  Is  entirely  distinct 
and  independent  from  the  subject-matter  of 
this  salt  and  cannot  be  legally  or  equitably 
litigated  In  the  same. 

The  decree  of  the  chancery  court  is  revers- 
ed, and  the  cause  is  remanded,  with  direc- 
tions to  the  court  to  dluulas  the  complaint 
and  cross-complaints  for  want  of  equitj. 
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LONDRT  T.  SOVEREIGN  CAMP  WOOD- 
MEN OF  THE  WORLD  et  al. 
(EanuB  City  Court  of  Appeali.  illMoazi.  Jin. 


1.  IwsiniAWCE  (I  783*)— MuxnAi.  Bskeeti  In- 
flUBANCE— Right  to  Change  Beneficiabt. 

A  beneficiary  has  no  vested  inteirest  la  a 
benefit  certificate,  bnt  Insured  may  change  bis 
beneficiarr  at  will.  If  he  does  lo  accoxding  to  the 
roles  of  toe  association. 

[Ed.  Note.— For  other  caaea,  see  Intoxance, 
Cent  Dig.  1  1948;  Dee.  I>ig.  |  783.*] 

2.  INSCBAKCB  (I  782*)— UUTVAX.  BENEFIT  IN- 

BUBAHcr— Patukht  ow  Dnxa  bt  Benktici- 

ABT. 

Under  Ber.  St  1889.  |  1417  (Ann.  St 
1906,  p.  111^,  that  the  beneficiary  of  a  benefit 
certificate  contracts  to  pay  the  member's  as- 
sessments and  dues,  and  does  so,  does  not  there- 
by deprive  Insnred  of  the  right  to  change  the 
beneficiary  or  revoke  the  certificate. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  {  1948 ;  Dec.  Dig.  |  782.*] 

8.  InrsnKANCB  (8  784*)— Mxttual  Benktit  In- 
SUBANCE  —  Change  of  Berexiciabt— Com- 

PUANCE  WITH  BT-LaWB. 

To  change  the  beneficiary  of  a  benefit  cer^ 
tlficate,  insured  must  substantlaily  comply  with 
the  laws  of  the  association,  and  the  adoption  of 
a  particalsr  method  of  changing  the  benefit  cer- 
tificate is  the  exclusion  of  all  other  methods. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  SS  1950-1954 ;  Dec.  Dig.  |  784.»J 

4.  IIT8URARCE  (§  784*)— MUTUAL  BENEFIT  IN- 
BUSAIfCB— GflANOB  OV  BKKETICLABT— WAIT- 
SB  OF  PbOVISION. 

After  death  of  a  member  of  a  benefit  as- 
sociation, the  association  could  not  waive  as  to 
his  certificate  a  law  of  the  association  provid- 
ing the  method  of  changing  the  beneficiary. 

[Ed.  Note. — For  other  cases,  see  Insurance, 
Cent  Dig.  fi  1954;  Dec  Dig.  {  784.*} 

Appeal  from  Olrcult  Court,  Jackson  Coun- 
ty; John  6.  Park,  Judge. 

Action  by  L.  F.  Londry  against  the  Sot- 
ereign  Camp  Woodmen  of  the  World,  in  wbich 
Thomas  Wilson  intervened.  There  was  a 
directed  verdict  against  plalntUT  and  de- 
fendant in  faTor  of  Intervener,  and  plain- 
tiff ai^eals.  Affirmed. 

8.  M.  Hutchinson,  for  appellant  George 
H.  English,  for  reepondent  Wilson.  A.  H. 
Burnett  and  McCune,  Harding,  Brown  A 
Hnrpby,  for  other  respondents. 

BROADDUS,  P.  J.  This  suit  Is  to  recover 
on  a  benefit  certificate  issued  by  tbe  Woodmen 
of  the  World  to  William  H.  Nail,  for  the 
beneficiary  therein  named  Maivina  E.  Nail, 
his  mother,  on  the  16th  day  of  July,  1894. 
The  Insured  died  In  March,  1906,  in  good 
standing,  having  paid  all  his  dues  to  tbe  so- 
ciety up  to  that  time.  Mrs.  Nail,  the  bene- 
ficiary, died  within  a  few  days  thereafter. 
The  plaintiff  claims  the  benefit  of  the  in- 
surance on  the  following  grounds,  viz.:  That 
during  the  fall  of  1895  she  received  and  ac- 
cepted an  oflTer  of  marriage  from  the  insured; 
that  at  all  times  since  said  date  said  Insured 
ncknowledced  her  as  bis  atlianced  wife,  and 


that  at  the  time  of  ber  acceptance  of  said  of- 
fer of  marriage,  and  In  conslderatlcoi  of  b€x 
promise  and  for  other  good  and  valuable  con- 
siderations, he  agreed  to  and  did  name  plaln- 
tlff  as  the  beneficiary  In  safd  certificate,  and 
Informed  ta^  that  onder  the  laws  and  by- 
laws of  tbe  society  said  cwtlflcate  was  pay- 
able to  her  at  his  death.  She  further  daims 
that  since  the  date  of  hw  engagement  to  the 
insured  she  loaned  him  dlv^  soms  of  money, 
&ggngat\Dg  more  than  $1,000,  which  were 
evidenced  by  his  promissory  notes,  and  that 
in  consideration  for  such  loans  he  made  a 
written  assignment  of  the  benefits  of  the  cer- 
tificate to  plaintiff.  The  evidence  shows  that 
plaintiff  loaned  the  insured  divers  sums  of 
money.  On  December  14,  1895,  he  borrowed 
from  her  $310,  due  in  one  year,  for  which  he 
executed  his  promissory  note.  At  one  other 
time  he  borrowed  $50,  and  at  another  time 
$360,  for  which  he  merely  acknowledged  re- 
ceipt by  memorandum  In  writing.  On  Dec- 
ember 14,  1888,  he  borrowed  $100,  as  evi- 
denced by  a  wrltfaag  as  follows:  "I  borrowed 
from  UlsB  L.  F.  Londry,  1233  Grand  Amaae, 
Room  16,  my  Intended  wtte,  tbe  snm  of  one 
hundred  dtdlar^  for  which  all  money  I  hare 
borrowed  trom  her  Is  covered  by  an  Insur- 
ance policy  whidi  I  want  her  to  have  In  case 
of  my  death.  W.  H.  Nan."  There  was  abun- 
dant evidence  going  to  show  tiiat  an  engage- 
ment to  marry  existed  between  the  two,  and 
the  reason  he  gave  for  not  consummating  it 
was  that  be  could  not  afford  to  do  so  while 
his  mother  lived,  as  he  would  hare  to  support 
her.  There  was  no  inroof  of  assignment  by 
the  deceased  to  fbe  plaintiff  of  the  benefit 
cerUflcate,  nor  was  thwe  any  tending  to  show 
that  he  at  any  time  made  any  promise  to 
that  effect,  or  that  the  society  knew  of  the 
relation  existing  between  him  and  idalntlff. 
The  defendant  acknowledged  its  llaUllty, 
bnt  denied  that  plaintiff  was  entitled  to  the 
benefits  of  the  certificate,  and  set  up  that  It 
was  payable  to  Thomas  Wilson,  tbe  admin- 
istrator of  the  estate  of  Malvlna  E.  Kali, 
tbe  beneficiary  named.  WUson  voluntarily 
appeared  and  entered  his  appearance  and 
claimed  tbe  benefits  as  such  administrator. 
The  defendants  offered  no  evidence.  Tb9 
court  Instructed  the  Jury  to  return  a  verdict 
In  favor  of  the  admlolstrat<Hr  and  against 
plaintiff,  and  against  the  defendant  society 
for  the  face  of  the  policy  and  interest  The 
jury  returned  a  verdict  as  directed,  upon 
which  Judgment  was  wtered,  and  plaintiff 
appealed. 

If  the  plaintiff  was  affianced  to  be  married 
to  the  deceased  she  was  a  proper  subject  as 
a  beneficiary,  and  that  she  was  so  we  think 
is  established  by  the  evidence.  The  certifi- 
cate was  issued  and  accepted  subject  to  tbe 
constitution,  laws,  and  by-laws  of  the  asso- 
ciation. In  the  by-laws  of  the  association  it 
is  provided  that:  "Should  a  member  desire  to 
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cbange  hla  beneflclary  or  beneflclarles,  he 
can  do  bo  upon  the  payment  of  a  fee  of  one 
dollar  and  the  Borrender  of  faia  cerdflcate  to 
the  clett  of  hla  camp  with  the  dealred  diange 
noted  thereon.  The  certificate  and  fee  shall 
be  forwarded  to  the  sovereign  clerk  or  bead 
clerk,  who  shall  laane  and  return  a  new  cer- 
tificate aa  reqnested."  The  deceased  did  not, 
as  we  hare  seen,  at  any  time  attempt  to 
comply  with  the  law  In  order  to  change  the 
benefidary  In  his  certificate  from  that  of  his 
mother  to  the  plaintUf.  it  la  well  settled  law 
that  a  baieficlary  has  no  Tested  interest  In 
tbe  certificate,  bat  Insured  may  change  his 
beneflclary  at  wUl,  if  be  does  so  according  to 
the  rules  and  regulations  of  the  assodatlon 
providing  for  each  change.  Grand  Lodge 
A.  O.  U.  W.  V.  O'Malley,  114  Mo.  App.  191, 
86  8.  W.  68.  The  statute  provides,  in  cases 
where  the  beneflclary  contracts  to  pay  the 
member's  assessments  and  dues,  and  does  el- 
tber.  It  does  not  deprive  the  member  of  the 
rl^t  to  change  the  name  of  the  beneflclary  or 
revoke  the  certificate,  provided  that  such 
change  or  revocation  be  done  In  the  manner 
provided  by  the  laws  of  the  association.  Rev. 
St.  1899,  i  1417  (Ann.  St  1906,  p.  1116).  We 
have  understood  always  that  in  order  to 
change  the  beneflclary,  tbe  Insured  must  sub- 
stantially comply  with  the  provisions  of  the 
laws  of  the  order  of  which  he  Is  a  member, 
providing  for  such  change,  and  tiiat  tbe  adop- 
tion of  a  particular  method  of  changing  a 
benefit  certificate  is  the  exduatoo  of  all  other 
methods.  Coleman  v.  Knights  of  Honor.  18 
Ma  App.  189;  Head  t.  Council  Cath.  Knij^ta, 
e4  Mo.  App.  212. 

The  plaintiff  seeks  to  avoid  Ibe  effect  of 
tbe  said  law  of  the  association  on  the  ground 
that  the  assodatltm  waived  compliance  there- 
with in  a  iiibBeQuent  by-law.  It  reads: 
"After  a  b«ieflclary  certificate  shall  have 
heea  In  force  for  fire  consecutive  years  lm> 
mediately  preceding  tbe  death  of  a  member, 
tbe  aoverelgn  camp  shall  not  contest  Its  pay- 
roent  on  any  grounds  whatever,  except  the 
sovereign  died  by  the  handa  of  the  bene- 
flclary, or  beneficiaries  named  therein  and  It 
be  dearly  shown  that  the  same  was  not  an 
accident"  We  cannot  see  that  this  by-law 
has  any  application  to  the  case,  as  ttM  de- 
fendant Is  In  no  way  contesting  its  liability, 
but  'on  the  contrary  admits  that  it  la  liable. 
Tbe  deitendant  only  asks  that  the  court  ad- 
Judge  to  whom  Ihe  benefit  shall  be  paid.  The 
plaintiff  contends  that  (he  defendant  asso- 
ciation by  its  original  answer  waived  a  com- 
pliance with  said  law.  We  have  examined 
the  answer,  and  we  find  nothing  therein  that 
In  the  least  degree  tends  to  show  any  such 
walTOr.  and  besides  it  ^d  not  have  the  pow- 
er to  do  ao  after  the  death  of  the  member. 

Uoch  of  plaintiff's  argument  la  taken  up 
with  her  contratlfm  that  the  member  had  a 
vested  Interest  in  the  benefit  certificate  m 
question  and  could  therefore  deal  with  it ' 


aa  with  other  property  belonging  to  him, 
and  has  cited  authorities  tending  to  sup- 
port her  views,  but  as  such  Is  not  the  law  In 
this  state,  as  we  have  shown,  we  refrain 
from  comment  on  this  position.  We  do  not 
believe  there  Is  a  single  debatable  Questlcm. 
raised  on  the  appeal. 
Affirmed.  All  concur. 


PLATTD  cm  T.  PAXTON. 
(Kansas  City  Court  <^  Appeals.  MisBonri.  Jan. 
10^  19ia  Befaearing  Denied  Jan.  24,  19ia) 

1.  UtmoiPAZ.  GoBPOBATioNS  (S  359*)— Pub- 
lic IkPBOVEICEITTS— CONTEACTB — SUFFXCIEK- 

CT  or  Pebtobmance. 

Where  a  party  contracts  to  construct  a 
sidewalk  on  the  established  grade,  a  substantial 
compliance  with  this  specification  is  snffident. 

[Ed.  Note— Fw  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  f  891;  Dec.  Dig.  1 
359.*] 

2.  MUNICIFAI,  COBPOBATIONS  (j  280*)— PUB- 
LIC IHPROVEUBITTB— PbELIMIKABT  PBOCEBO- 
ZH08— PbTITION. 

Rev.  St.  1899.  f  5989  (Ann.  St  1906,  p. 
3024),  provides  that  upon  the  petition  of  ten 
citizens  of  the  city,  the  board  of  aldermen  shall 
have  power  to  make  contracts  for  the  construc- 
tion of  sidewalks,  and  section  5991  that  Id  ad- 
dition to  the  powers  hereinbefore  graated,  the 
board  of  aldermen  may,  by  oidioance  or  resola- 
tioD,  condemn  wooden  and  defective  sidewallcs, 
remove  them,  and  provide  for  the  construction 
of  new  walks.  Held,  under  these  provisions 
that  the  petition  Is  required  only  where  a  side- 
walk is  to  t>e  constructed  for  the  flrst  time,  and 
not  where  an  old  or  defective  walk  ia  to  be  re- 
moved and  replaced  by  a  new  one. 

[Ed.  Note.-^or  ether  .cases,  see  Mnnlefpal 
^rpofations,  Cent  Dig.  1  740;   Dec.  DljE.  1 

3.  MUNICIFAI,  COBPOBATIONS  {|  314*)— PUB* 

Lie  Impbovehknts  —  Obdinances  —  Plans 

AND  SPECmCATIONB. 

Plans  and  specifications  for  tbe  construc- 
tion of  a  sidewalk  need  not  be  filed  with  the 
city  clerk  at  the  time  the  ordinance  authorising 
the  Improvement  is  passed. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Co^nitlooB,  Cent  Dig.     827,  828 ;  Dec.  Dig. 

4.  Municipal  Oobpobations  (|  314*)— Pub- 
lic  Impbotkubnts  —  Obdinances  —  Plans 

AND  SpECIFICATIONB-^TATnTCS. 

Reference  In  an  ordinance  authorizing  a 
street  improvement  to  plans  and  speciGcatfons 
on  file  as  allowed  by  Rev.  St  1809,  S  5089 
(Ann.  St  1906,  p.  3024),  Is  only  a  etstutory 
substitute  for  their  Incorporation  within  the  or- 
dinance ;  and,  where  this  is  done,  no  plans  or 
specifications  need  be  filed, 

[Eid.  Note.— For  other  cases,  see  Muntcipa] 
CM^rations,  Cent  Dig.  H  827.  828;  Dec  Dig. 

5.  Municipal  Cobpobations  (I  338*)— Pub- 

LIO  lUPBOVEUBNTS  —  CONTBACTB  —  ACCEPT- 
ANCE or  Bids. 

Where  a  city  ordinance  was  passed  au- 
thorising a  street  Improvement,  and  plaintiff 
submitted  a  bid  for  the  work  duly  sigoe^  which 
was  accepted  by  a  resoluticm  of  the  city  coun- 
cil properly  passed  and  made  of  record,  this 
was  a  sufficient  compliance  with  Rev.  St.  1809, 
S  6759  (Ann.  St  1906,  p.  3327),  prescribing  that 
contracts  made  by  a  city  be  In  writing,  and  sub- 
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•cribed  by  tbe  parttea  thereto,  lo  as  to  render 
the  aasesBment  for  the  ImproTement  valid. 

[Ed.  Note.— r<nr  other  caw a,  aea  Manidpal 
Corporstiona,  Cent  IMf.  |  SffT;  Dee.  iMg.  I 
33St*] 

fl.  MUKICIPAL  COBPOBATIOnB  388*)~PnB- 
LIO   iHPBOVEiaENTa  —  FOBICAZ,    COHTBACI  — 

NscssaiTT. 

A  written  contract  can  create  no  rights  or 
obltgatioDB  in  excess  of,  or  defeat  those  created 
hj,  an  ordinance ;  and,  where  a  city  ordinance 
was  passed  authorizing  a  street  improvement, 
and  plaintiff  snbmitted  a  bid  for  the  work  duly 
signed,  which  was  accepted  by  a  reaolution  of 
the  dty  council,  properly  paaaed  and  made  of 
record,  there  was  no  neeeaslty  for  a  aeparate 
written  contract 

[Ed.  Note.— For  other  cases,  aee  Maniclpal 
Corporati(Hia,  Cent.  Dig.  f  867;  Dec.  Dig.  S 
838.*] 

7.  MUHIOIPAI,  CORPOBATIORS  ^  835»)— PtTB- 
UC    lUPBOVEUENTS  —  COMTBACTB  —  ACCEPT- 

AKCE  OF  Bids. 

Where  a  city  ordinance  was  passed  au- 
thorizing a  street  Improvement,  and  plaintiff 
submitted  a  bid  for  the  wot^,  which  was  ac- 
cepted by  resolution  providing  that  the  work 
be  completed  within  30  days,  this  provision  did 
not  inject  a  new  condition  into  the  contract  so 
as  to  render  the  acceptance  incomplete,  Blnce 
the  ordinance,  not  specifying  a  time  for  tlie  com- 
pletion of  the  work,  by  implication  required  It 
to  be  done  within  a  reasonable  time,  and  the 
designaticm  In  the  resolution  of  30  days,  which 
was  a  reasonable  time  under  the  circumstances, 
constitated  no  new  element,  and  the  ordinance 
would  control  over  a  resolution  accepting  a  bid 
for  performance  of  the  work,  and  providing  that 
it  be  completed  either  In  an  unreasonably  long 
or  short  time,  so  that  that  part  of  the  resolu- 
tion should  be  considered  as  surplusage. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Cpnxmtiona,  Cent  Dl»  I -801;  Dec  Dig.  I 
S3&*] 

Appeal  from  Circuit  Oonrt,  Platte  County; 

A.  D.  Bumes,  Judge.  • 
Action  by  tbe  City  of  Platte  City,  to  the 

use  of  W.  A.  Prior,  a^lnst  William  M.  Pax- 
ton.  From  a  judgment  for  plaintiff,  defend- 
ant appeals.  Affirmed. 

William  M.  Pazton,  J.  W.  Coots,  and  C. 

B.  Winston,  for  appellant  James  U.  Hull, 
for  respondent 

JOHNSON,  J.  This  suit  Is  to  enforce  the 
lieu  of  a  special  tax  bill  issued  by  Platte 
City,  a  city  of  the  fourtii  class.  In  payment 
of  the  coat  of  laying  a  granitoid  sidewalk  In 
front  of  premises  of  defendant.  The  answer 
Interposes  a  number  of  defenses.  The  cause 
was  tried  to  the  court  without  the  aid  of  a 
Jury,  and  Judgment  was  entered  for  plaiq- 
tlff.    Defendant  appealed. 

On  May  1,  1907,  an  ordinance  was  passed, 
entitled  "An  ordinance  to  condemn  wooden 
and  bride  and  defective  sidewalks  In  the  city 
of  Platte  City  and  for  the  removal  of  all 
wallcs  BO  condemned  and  to  provide  for  the 
construction  of  new  sidewalks  so  condemn- 
ed and  removed."  A  wooden  sidewalk  in 
front  of  defendant's  property  was  condemn- 
ed In  tills  ordinance,  and  was  ordered  to  be 
removed  and  replaced  by  a  granitoid  side- 
walk. Defendant  failed  to  comply  with  the 


ordinance,  and  on  August  Ttii  of  the  same 
year  another  ordinance  waa  passed,  in  which, 
after  reciting  the  enactment  of  the  first  ordi- 
nance, and  defendant's  refusal  to  comply 
with  its  requirements,  it  was  provided  that 
the  wooden  walk  be  removed  and  replaced  by 
a  granitoid  walk.  Full  Q>eclficatlonB  tor 
the  Improvement  were  embodied  in  the  or- 
dinance. The  specifications  Included  the 
work  of  exoavaitlng,  and  iwovided  that  the 
cost  of  such  work  should  be  treated  as  a 
part  of  the  cost  of  the  improvement  The 
street  commissions  was  ordered  to  pr^aie 
specifications  and  an  estimate  of  the  cost  of 
the  Improvement,  to  file  tbem  with  the  dty 
clerk,  and  then  to  advertise  for  bids.  la 
obedience  to  this  ordinance,  the  street  com- 
missioner prepared  and  filed  plans  and  spec- 
Iflcatlons,  which  were  the  same  as  those 
embraced  In  the  ordinance,  with  the  excep- 
tion that  they  failed  to  mention  the  work 
of  making  the  necessary  excavation  for  the 
sidewalk.  An  estimate  was  filed  at  the  same 
time,  and.  In  further  compliance  with  the 
ordinance,  an  advertisement  was  made  for 
bids,  and  In  response  thereto  plaintiff  filed 
the  following  bid  on  October  2d:  "I,  W.  A. 
Prior,  agree  to  furnish  all  materials,  forms, 
labor,  etc,  necessary  to  build  and  complete 
the  said  sidewalks  as  specified  In  notice  and 
to  do  all  work  according  to  specifications 
and  in  a  workmanlike  manner  for  the  sum  <tf 
twenty  cents  per  square  foot.**  At  a  regular 
meeting  of  the  board  of  aldermen  htid  Oc- 
tober 2d,  a  motion  was  carried  that  the  bid 
of  plaintiff,  being  the  only  bid,  and  conse- 
gnently  the  lowest  and  best  bid,  be  accepted, 
and  "It  is  also  further  ordered  that  W.  A. 
Prior  construct  the  walks  within  30  days 
from  the  time  of  the  letting  of  the  contract* 

No  written  contract  was  executed  by  the 
parties;  the  ordinance,  bid,  and  acceptance 
by  motion  being  treated  as  the  contract  It 
is  conceded  the  work  was  done  In  accordance 
with  the  spedflcatioDB,  except  in  one  par- 
ticular. Th«  ordinance  required  the  walk  to 
be  laid  on  the  established  grade.  Defrad- 
ant  contends  this  was  not  done,  while  plain- 
tiff contends  that  this  requirement  was  sub- 
stantially meA.  After  the  completion  of  the 
work  (accomplished  within  30  days  of  the 
passage  of  the  motion  accepting  the  bid), 
an  ordinance  was  passed  ratifying'  all  that 
bad  been  d<me,  and  an  assessment  was  lev- 
ied, and  the  tax  bill  in  suit  Issued  in  con- 
formity thereto.  The  oourt  made  the  follow- 
ing special  findings  of  fact: 

"The  court,  having  been  requested  by 
plaintiff  to  make  a  special  finding  of  facts, 
makes  the  following  finding:  The  court  finds 
that  at  the  time  of  the  pasting  of  all  the  or- 
dinances in  questl4Hi,  and  at  all  times  men- 
tioned in  the  pleading  and  evidence,  that 
the  city  of  Platte  Caty  was  a  <Sty  of  the 
fourth  classy  duly  and  legally  incorporated 
under  the  laws  of  the  state  of  Missouri. 
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ftDd  existing  and  acting  ai  such  at  tU  times 
mentioned  m  tbe  pleadings  and  ttae  erl- 
denceu  Tbe  ooort  farther  finds  tluit  in  this 
paitlcalar  matter  of  constmctlng  sldevalka 
in  ftont  of  tlie  propextj  described  In  tbe  peti- 
tion tbe  CII7  iwoceeded  nnder  the  graieral 
statnte  giving  tbe  city  power  to  tear  op 
woodoi  sidewalks  and  replace  them.  The 
oonrt  finds  that  at  tbe  time  this  sidewalk 
was  condenraed  the  dty  aatborU:lea  tbe 
wooden  sidewalk  existing  In  front, of  tbe 
property  mentioned  In  tbe  petlUon  was  In 
a  dilapidated,  dan^rous,  and  nnsafe  ctmdl- 
tlon.  Tbe  court  finds  that  the  ordinance, 
ordns,  and  <Mclal  aots  of  tbe  oflteers  of  the 
city  of  Platte  City,  cmceming  the  condemn- 
and  i«moTCl  and  tearing  ap  of  the  old 
walks,  and  TesHaxiBg  them  by  potting  down 
the  granitoid  walks  In  question,  was  legal 
and  conformed  to  tbe  ordinances  of  the  city 
of  Plaitte  City,  and  also  to  the  laws  of  tUs 
8tat&  The  court  further  finds  that  all  ot 
tbe  proceedings  and  ordinances  condemning 
and  tearing  op  of  tbe  old  wooden  sidewalks 
and  oonstmctlng  and  bnlldlng  the  granltiM 
sidewalks  were  legal  and  valid,  and  tliat  the 
proceedings  were  acccwdlng  to  law.  The 
court  further  finds  that  from  tbe  weight  of 
the  evidence  in  the  case  the  granitoid  side- 
walk coostmcted  on  the  premises  described 
in  the  petftlon  is  substantial,  and  is  practi- 
cally on  grade  according  to  the  lay  of  tbe 
land  and  the  surface  of  the  land  and  street, 
and  the  finding  wlU  be  for  tbe  plaintiff." 

These  finding  so  f^r  as  they  r^te  to 
controverted  issues  of  fact,  will  be  treated 
as  tbe  verdict  of  a  Jory.  On  the  Isane  of 
whether  the  sidewalk  was  laid  on  tbe  es- 
tablished grade  we  find  credible  evidence  In 
the  record  suHxwtlng  ttm  finding  ot  tbe 
court  ^t  tbe  sidewalk  substantially  cent- 
forma  to  that  established  grade.  A  sobstan* 
tial  compliance  wttb  spedflcatlons  In  sodi 
cases  Is  a  snfficient  compliance.  It  would  be 
a  harsh  and  onjust  rule  that  would  require 
the  coatractw  to  ocHistruct  the  sidewalk  to 
conform  exactly  In  Its  whole  course  to  Hie 
establlrted  grade. 

Many  points  are  made  by  defendant  in 
support  of  his  contoitlon  ttiat  tbe  [uroceed- 
Ings  leading  to  tbe  assessment  were  invalid 
for  the  reason  that  they  did  not  meet  the  re- 
quirements of  ttae  statute.  We  shall  discuss 
all  of  these  points  we  deem  ta  sufficient  mer^ 
tt  to  call  f&r  special  notlca 

First,  It  is  said  tbe  dty  had  no  authori^ 
to  c<nkl«nn  the  old  sidewalk  and  to  mder 
tbe  construction  of  a  new  me  to  replace  it, 
since  it  ai^ars  that  no  petition  of  10  citi- 
zens was  filed.  The  statute  provides  (sec- 
tion D86B.  Bev.  8t  1899  [Ann.  St  1906,  p. 
8024]):  "Upon  the  petition  of  any  ten  dtl- 
sois  of  the  city  tbe  board  of  aldermen  sball 
have  power  to  make  contracts  tor  tbe  con- 
etruction  of  sIdewalkB,"  etc.  Section  B991 
provides:  "In  addltiom  to  the  powers  herein- 
before granted,  the  board  of  ald«men  may, 
by  ordinance  or  resolution,  condemn  wood- 


en and  defective  sidewalks,  and  may  remove 
walks  so  condemned  and  may  provide  fbr 
the  construction  of  new  sidewalks  in  th« 
place  9t  walks  so  condemned  and  removed." 
Ccmaftmlog  these  two  sections  together,  we 
think  they  express  the  legislative  Intent  oC 
requiring  a  petition  of  10  citizens  only  In 
Inttancea  irtiere  it  la  ptopomA  to  construct  a 
sidewalk  fOr  tiie  first  time,  and  not  to  cases 
where  it  Is  propond  to  remove  an  old  and 
defective  sidewalk  and  replace  It  with  a 
new  OBB.  The  latter  cases  fall  within  tbe 
purview  of  sectkm  ra91,  which  appears  to 
dl^iense  wKh  the  filing  of  an  Initiatory  peti- 
tion. 

E*arther.  It  Is  argued  that  tbe  proceedings 
w^  vdd  because  tiie  plans  and  q>eclflca- 
tlona  referred  to  In  the  ordinance  authorizing 
the  improvemmt  were  not  on  file  wltii  the 
dty  deik  at  the  time  of  the  pasnge  of  that 
ordimmcft  The  statutes  make  a  nuuked  die* 
tlnctioii  between  sidewalks  and  other  claraes 
of  street  Improvements,  such  as  paving  and 
grading.  In  the  latter  cases  the  initiatory 
proceedings  must  either  omtaln  the  plans 
and  specifications,  or'  else  refer  to  plans  and 
spedflcatlons  thea  on  file.  Tbia  Is  for  the 
protection  of  tbe  property  owners  to  be  af- 
fected. They  must  be  given  on  opportunity 
to  arrrat  the  proceedings  by  a  majorl^  pro- 
teat  against  tbe  Improvement.  City  xtC  Kirks. 
ville  V.  Coleman,  108  Mo.  AnpL  Tt  & 
W.  120;  Paving  Go.  v.  O'Brien,  128  Mo.  Ap9. 
loc.  dt  281,  107  S.  W.  2S.  But  the  law 
makes  no  provlskm  of  this  cbaracier  where 
a  sidewalk  Is  to  be  constructed,  and  ctmae- 
quentiy  there  is  no  necessity  for  the  plans 
and  spedflcatdons  to  he  on  file  st  the  time 
of  the  enaotment  of  the  ordinance  authwlz. 
Ing  the  improvement  Moreover,  in  cases 
such  as  the  present  where  the  ordinance  It- 
self embodies  full  plans  and  specification^ 
tt  Is  immaterial  whether  or  not  th^  be  filed 
at  all.  B^erence  In  tbe  ordinance  to  plana 
and  spedflcaUons  is  only  a  statutory  substl- 
tnte  (section  5989)  ftor  their  Incozporatioa 
with  the  ordinance. 

Next  defraidant  insists  that  the  asses*- 
meut  wss  Invalid  because  no  written  con- 
tract was  executed  by  the  dty  and  plaintiff 
(dting  section  6750,  Rev.  St  1800  [Ann.  St 
1906,  p.  8827]).  Tbe  ordinance,  plaintiff's 
written  Ud  duly  signed,  and  the  resolution 
accqvUng  tbe  bid,  which  was  duly  passed 
and  made  of  record,  constituted  a  written 
contract  and  were  a  sufficient  compliance 
with  the  statute.  It  is  the  law  that  tbe 
written  contract  can  create  no  rights  or 
obligations  in  excess  or  defect  of  those  cre- 
ated by  tbe  ordinance;  and,  this  being  truc^ 
what  necessity  can  there  be  for  tbe  execu- 
tion of  a  aerate  written  contract? 

Defendant  urges  that  the  acceptance  by 
the  dty  did  not  close  tbe  contract  because 
It  injected  a  new  condition;  1.  e.,  that  the 
work  rtionld  be  completed  to  80  days.  The 
ordinance  did  not  specify  a  time  for  the 
completion  of  tbe  woric,  and  tberefMe^  by 
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ImplIcatloQ,  required  the  ImproremeDt  to  be 
completed  within  a  reasonable  time.  It  ap- 
pears that  the  motion  acc^tlng  tbe  bid 
merely  specified  a  reasonable  time,  and  there- 
fore did  not  attempt  to  add  a  new  oondl- 
tl<»i  to  the  contract  expressed  in  the  ordi- 
nance; but.  If  the  time  stated  had  been  ei- 
ther unreasonably  long  or  short,  the  ordi- 
nance would  control,  and  that  part  of  the 
iDoti<ni  should  be  regarded  as  mere  surplus- 
age because  of  its  utter  (mpotHice. 

We  conclude  rthad:  the  proceedings  leading 
to  the  Issuance  of  the  tax  bill  were  valid, 
and  accordingly  the  Judgment  1*  affirmed. 
AH  concur. 


SIMMONS  et  al.  t.  ONBTH. 

(Springfield  Coart  of  Appeals.   Missouri.  Jan. 
8.  1010.) 

1.  Bbokbbs  (»  M.  5e*)-RiaHT  to  Coions- 
eioNs. 

A  broker  earns  his  commission  when  he 
produces  and  introduces  to  his  principal  a  buyer 
able,  ready,  and  willing  to  bay  on  the  tenns 
at  which  tbe  bitter  is  authorized  to  sell,  and, 
where  he  is  the  procuring  cause  of  the  ne^tia- 
tions  which  result  In  a  sale,  he  is  entitled  to 
his  GtHDomisslon,  even  though  the  negotiations 
were  conducted  and  conclu&d  by  the  principal 
in  person. 

[Ed.  Note.— For  other  cases,  see  Brokers.  Cent. 
Dig.  II  66,  86-89;  Dec.  Dig.  U  54,  56.*] 

2.  Bbokbbs  (t  63*)— Right  to  CouiraBioiTB. 

Where  the  owner  on  the  production  of  a 
purchaser  by  the  broker  fixes  or  varies  the 
terms,  he  Is  liable  for  commission  if  he  fails 
to  carry  ont  his  contract,  and  convey  according 
to  the  modified  terms  agreed  npon  by  the  buyer. 

[Ed.  Note.— For  other  cases,  see  Brokers.  Cent. 
Dig.  H  79^  81.  Mr^:  Deobig.  {  63.*] 

8.  Bboeebs  a  64*)— Right  to  Gomuissions. 

The  owner  of  oroperty  placed  It  with  bro- 
kers for  sale  at  $S,2W.   The  brokers  found  a 

Jiurchaser  able,  ready,  and  willing  to  purchase 
or  $2,900  provided  he  could  have  possession 
on  or  before  November  20th.  The  owner  agreed 
to  take  that  sum  and  to  give  possession  on  that 
date  if  nothins  prevented  but,  having  met  with 
misfortune  maKing  his  moving  from  the  place 
difflcnit,  he  in  go<u  faith  offeiid  to  give  pmses- 
sion  on  November  22d,  which  the  prospective 
purchaser  refused.  It  did  not  appear  that  the 
prospective  purchaser  was  ever  ready  and  will- 
ing to  buy  unless  he  could  have  possession  on 
November  20tb,  the  day  fixed  in  his  proposition. 
Held  that,  as  the  prospective  purchaser  only 
agreed  to  buy  if  he  could  nave  pouession  on  that 
date,  the  bikers  did  not  find  a  purchaser  ready, 
able,  and  willing  to  take  the  proper^  upon 
the  owner's  terms,  and  ^d  not  earn  their  com- 
missions. 

[Ed.  Note.— For  other  cases  sea  Brokeis,  Gent. 
Dig.  8S  73-81;  Dec.  Dig.  S  64.*] 

Appeal  from  Glrcnlt  Court,  Oreene  Ooun- 
ty;  James  T.  NevlUe,  Judge. 

Action  by  F.  O.  Simmons  and  another 
against  J.  F.  Onedi.  Judgment  for  defmd- 
ant,  and  plalntlflb  appeal.  Affirmed. 

Watson  A  Salyer,  for  apptilanti.  A,  H. 
Wear,  for  respondent 


OBAT,  J.  This  canse  was  commenced  in 
the  Oreene  county  circuit  court  In  January, 
1906,  to  recover  a  comvlsslon  for  finding  a 
purchaser  for  the  farm  of  the  respondent 
The  answer  was  a  general  denial.  A  Jury 
was  waived  and  a  trial  bad  December  2^ 
1908,  resulting  In  a  jadgment  for  tiw  detoid- 
ant,  and  plaintiffs  appealed. 

There  Is  not  much  controversy  over  the 
facts  In  the  case,  and  a  correct  statement 
of  the  same  Is  about  as  follows:  The  de- 
fendant owned  a  farm  In  Webster  ooantyr 
and  listed  the  same  with  the  appellants,  or 
one  of  ^em,  as  real  estate  agrats,  to  sell 
The  appellants  advertised  the  farm  for  sale, 
and  finally  Interested  one  C.  W.  Bryan,  of 
Bhome,  Tex.,  to  come  to  Springfield  In  Octo- 
ber, 1907,  with  the  view  of  pnrdiaslng  the 
farm.  The  appellant  Watts  totik  Bryan  out 
in  the  country  to  see  some  farms,  and  includ- 
ing the  farm  of  the  respondent  At  the  time 
the  farm  was  placed  with  the  agraits  to  sell 
the  price  was  fixed  at  fSW.  with  notUng 
said  about  time  fear  possession.  After  some 
talk,  the  defendant  reduced  the  price  to 
900,  but  the  deal  was  not  consummated,  and 
Bryan  went  to  Us  Texas  borne.  On  Octobw 
15,  1907*  Bryan  wrote  Watts  at  RogeisvlUe, 
stating  that  he  would  tato  Oneth's  farm  at 
$2,900,  and  that  he  wanted  possession  the 
15th  of  November,  or  as  soon  as  possible.  On 
October  19th  Bryan  wrote  the  bank  at  Rog- 
ersville.  Inclosing  a  check  for  $500,  to  be 
held  as  a  forfeit  on  the  deal  for  the  respond- 
ent's land.  In  this'letter  the  bank  was  di- 
rected to  sign  a  contract,  binding  Bryan  to 
buy  the  land  for  $2,900,  po88eesl<»i  to  be  glv* 
en  on  or  before  November  aoth.  On  the  same 
date  be  wrote  the  respondent  a  letttf  in- 
forming him  that  he  had  soit  the  dieck  for 
$500  to  the  bank  as  a  forfeit,  and  that  he  bad 
agreed  to  take  the  place  for  $2,900.  provided 
Onetb  would  furnish  a  perfect  abstract  of 
title  and  warranty  deed,  and  possession  of 
place  by  November  20,  1907.  On  Octob^ 
24th  the  respondent  answered  the  letter,  ac- 
cepting the  terms,  except  as  to  possession, 
and  said  in  regard  to  that  matter:  "Wil 
try  and  give  possession  of  the  place  by  the 
20th  of  November,  If  nothing  prevents." 
About  the  15th  of  November  Bryan  came  to 
Missouri  and  wanted  possession  of  the  farm 
by  the  20tb,  according  to  his  proposition  of 
purchase.  Oneth  informed  him  he  could  not 
give  possession  on  the  20th,  tbat  he  would 
have  to  have  eight  days  longer,  but  finally 
offered  to  give  possession  by  the  22d  of  No- 
vember. Bryan  objected  to  this,  said  he  had 
his  family  paying  board  at  a  hotel,  and 
wanted  to  get  on  the  farm  where  the  mem- 
bers of  bis  family  could  have  some  rest.  The 
respondent  Informed  him  that  he  could  not 
give  possession  on  the  20th  on  account  of  mis- 
fortunes ;  that  on  the  17th  of  Noranbo',  his 
boy,  who  was  teaching  aclMOl.  bad  beoi  stab- 
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bed  bgr  ■  piqd];  thst  one  of  bis  bonea  bad 

aied  and  oue  bad  got  sick,  and  be  bad  to  de- 
pend on  blB  neigbbon  to  get  rtd  of  tblnga  on 
the  taxm,  but  be  woold  glre  btm  possession 
Irj  ttie  SSAt  as  above  stated. 

Bryan  at  all  tlmea  Tctfused  to  carry  out 
the  contract  anlesa  be  could  have  possea- 
Bion  on  tbe  20tlL  It  aeema  while  the  pardea 
were  tbna  qnlbbling  and  nnable  to  agree  on 
the  date  of  posseation  tbe  deal  was  called  off. 
A  real  estate  broker  earns  bis  commission 
when  he  prodaces  and  Introduces  to  his  prin- 
cipal a  buyer  who  Is  able,  ready,  and  willing 
to  buy  on  tbe  terms  at  which  the  broker  la 
authorized  to  sell;  and,  where  tbe  agent  la 
tbe  procuring  cause  of  negotiations  which  re- 
Bult  In  the  sale,  he  is  entitled  to  hla  commis- 
sion, even  though  the  negotiations  were  con- 
ducted and  condnded  by  the  principal  In 
person.  Morgan  t.  Keller.  194  Mo.  663,  92 
S.  W.  75.  And  the  authorities  agree  that, 
where  tbe  principal,  on  the  production  of  a 
purchaser  by  the  broker,  fixes  or  varies  the 
terms,  he  is  liable  for  the  commission  if  he 
falls  to  carry  out  his  contract,  and  convey  ac- 
cording to  the  modified  terms  agreed  upon  by 
tbe  buyer.  Bailee  r.  HcMnrray,  113  Ua  App. 
253,  88  8.  W.  157. 

In  this  case  when  the  property  was  placed 
in  the  hands  of  the  agents  to  sell  for  $3,200, 
and  no  time  fixed  for  possession  to  be  given, 
the  agents  were  entitled  to  their  commission 
when  they  produced  a  person  ready,  able,  and 
willing  to  take  the  proi>erty  for  $3,200,  and 
the  respondent  could  not  have  avoided  the 
payment  of  the  commission  by  refusing  pos- 
session at  once.  But  In  this  case  the  appel- 
lants did  not  find  a  purchaser  ready  and  will- 
ing to  boy  the  property  at  the  price  first 
fixed  by  the  respondent  On  the  contrary, 
they  found  a  man  ready  and  willing  to  buy 
the  property  for  $2,900,  provided  he  could 
have  possession  on  or  before  November  20th. 
The  respondent  never  agreed  to  give  posses- 
sion on  November  20th.  He  agreed  to  give 
possession  on  that  date  If  nothing  prevented. 
It  stands  admitted  in  the  case  that  his  boy 
had  been  stabbed  on  the  17th  of  the  month; 
that  one  of  his  horses  bad  died  and  another 
was  sick,  so  tbat  he  had  to  rely  somewhat 
on  his  neighbors  for  assistance  In  gathering 
his  crops.  With  all  of  this  showing  that  he 
was  acting  in  the  utmost  good  faith,  he  offer- 
ed to  give  possession  on  the  22d  of  the  month, 
and  to  pay  the  board  of  Mr.  Bryan's  family 
at  a  hotel  for  the  extra  time.  This  proposi- 
tion Bryan  refused  to  accept,  and  there  is  no 
testimony  in  this  case  that  he  ever  was  ready 
and  willing  to  buy  the  projwrty  unless  he 
could  have  possession  on  tbe  20th  of  Novem- 
ber, the  day  fixed  In  bla  proposition  to  par- 
chase. 

When  Oneth  altered  the  terms  upon  which 
he  bad  authorized  the  ai^llants  to  sell  his 
farm,  he  had  tbe  right  to  fix  the  time  for 
poBsesslon.  When  Bryan  off^ed  to  purchase. 


be  bad  tb»  agtit  to  fix  in  bla  oflCw  the  data 
when  be  was  to  bare  possession.  Onetb  at 
no  time  bad  a  binding  contract  which  be 
could  have  enforced  against  Bryan,  as  Bryan 
0D)y  agreed  to  buy  if  be  could  have  posaes- 
alon  on  NovHuber  20tb.  Tbe  appdlants  fail- 
ed to  find  a  purchaser  ready,  able,  and  will- 
ing to  take  tbe  farm  upon  the  teaoB  fixed  by 
the  owner,  and  therefore  did  not  earn  tbelr 
commlaslonB. 

The  Judgment  is  for  the  right  iiarty,  and 
will  be  affirmed.  All  concur. 


TTLER  ESTATE!  T.  HOFFMAN. 
(St  liouis  Court  of  Appeals.    Missouri.  Jan. 
4,  19ia   Eebearing  Denied  Jan.  JS,  1910.) 

1.  CkmpoRATioNs  (f  415*)— CoBp<nm  Orn- 
CKBS— AuTHoarrr— Bt-I>a,ws. 

A  corporate  by-law  giving  the  preeddent  an- 
thority  to  check  on  the  funds  of  the  company  In 
the  bank,  and  saying  "notes,  drafts,  acceptances 
and  other  pecumary  obligations  in  connection 
with  the  businesB  of  the  company  may  be  exe- 
cuted by  the  president."  did  not  of  Itself  give 
express  aothority  to  create  liens  on  its  prop- 
erty by  mortgage  or  pledge. 

[Ed.  Note.— For  oUier  cases,  see  Corporations, 
O^t  Dig.  1  1607;  De&  Dig.  |  415.*] 

2.  COBPOBATIONS  (|  8d9*)  —  PBSSiniKT  —  AO- 
TUAL  AnTHOBTTT— How  CBEATBD.  * 

Actual  anthority  of  a  corporate  president 
or  general  manager  to  do  acts  of  a  partlcalar 
kind  or  make  a  certain  class  of  contracts  In 
its  behalf,  and  among  others  to  create  a  Uen 
on  its  property,  by  pledging  or  mortgaging  it. 
may  be  establisbea,  not  only  by  a  resolution  of 
the  hoard  of  directors  bat  lur  fair  inference 
that  it  had  been  conferred  on  htm,  drawn  from 
the  continued  exercise  of  the  authority,  with 
the  knowledge  of  the  directors,  and  withont  ob- 
jection frmn  them,  and  esperially  is  this  true 
if  the  officer  has  been  allowed  unhampered  man- 
agement of  the  affairs  for  a  considerable  period 
with  knowledge  of  the  directors. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  8§  1602-1610;  Dec.  Dig.  §  399.*] 

3.  CoBPOBATioKs  (8  400*)- Apparent  Authoh- 
rrr  op  Corfobatb  Oftiobks— Rbstbictions. 

A  particular  course  of  basinesa  by  a  cor- 
poratiou  through  its  president  may  create  ap- 
parent anthority  to  do  acts  which  in  point  of 
fact  the  officer  has  been  inhibited  from  doing 
by  the  directors;  and  persons  in  reliance  on 
the  appearance  might  make  ccmtracta  with  the 
official  wlilch  would  be  binding  if  they  bad  no 
notice  of  the  limitation  of  bis  anthority. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent  Dig.  8  1590 ;  Dec  Dig.  S  40a*] 

4.  CORPOBATIOITB  ($  425*)— AlTTHOaiTT  OT  COB- 
POBATE  OfFICBBS— EleTOPPBL. 

The  estoppel  mode  of  validating  the  acts 
of  a  corporate  officer,  as  distinguished  from  the 
inference  of  actual  anthority,  from  a  certain 
course  of  dealing,  more  often  comes  Into  oper- 
ation when  the  officer  Is  invested  with  certain 
duties,  which,  according  to  common  us^e  carry 
with  them  the  right  to  do  some  particular  act 
or  make  contracts. 

[Ed.  Note.— For  other  cases,  see  CorporatioQS, 
Cent  Dig.  S  1700;  Dec.  Dig.  |  425.*] 

6.  PbINCIPAL    AlTD   AOSHT  (|  09*)— IlCFinD 

AUTHOBirr  OF  AOSNTS. 

If  a  principal  permit  the  agent  to  exer- 
cise  certain  powers  continually,  It  is  reason- 
able to  imply  anthority  to  exercise  them,  as 
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nbicliMih  nraally  protest  Mtlut  euA  conduct 
If  opposed  to  their  wMi. 

[Bd.  Note^For  other  cases,  see  Prindpal  and 
Axent,  Gent  Dig.  |i  254-261 ;  Dec.  Dig.  i  99.*] 

9,  COEPOEATIONS  (§  399*)— AUTHOBITT  OF  COB- 

POBATE  Officee— Chattel  Mobtgaos. 
Under  the  principle  that  if  a  corporation 
permits  a  corporate  officer  to  do  certain  arts 
without  <^jection,  he  will  be  invested  with  ac- 
tual authority  so  to  do,  where  by  long  course 
of  dealing  a  corporation  permits  its  preaident 
to  handle  all  the  funds,  make  contracts,  bor- 
row money,  give  pledges,  etc,  actual  authority 
to  make  a  chattel  mortgage  will  also  be  infer- 
red though  the  president  had  not  theretofore 
made  such  a  contract. 

[Ed,  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  S  1610;  Dec.  Dig.  §  399."] 

7.  COBPOBATIONS  (5  432*)— AUTHOBITT  OF  OF- 

riCEB— Chattel  Mobtgages— Admissibilitt 

OF  Evidence. 

On  an  issue  aa  to  the  authority  of  a  cor- 
porate presidoit  to  make  a  pledge  of  its  prop- 
erty and  give  a  chattel  mortgage,  evidence  that 
lie  had  exercised  complete  control  of  the  buai- 
ness  of  the  company,  handled  its  funds,  bor- 
rowed in  its  name,  wnen  he  wished,  and  had  as- 
signed contracts,  under  which  money  would 
come  due  to  persons  from  which  be  had  bor- 
rowed, with  the  tacit,  if  not  express,  approval  of 
the  board  of  directors,  was  admissible  to  show 
that  be  had  actual  iwwer  to  give  a  chattel  mort- 
gage and  pledge  its  property. 

[Ed.  Note.— For  other  cases,  see  Corporations, 
Cent.  Dig.  {  1735;  Dec.  Dig.  §  432.*r 

Appeal  from  St.  Louis  Cirealt  Court,  Vir- 
gil Rule,  Judge. 

Action  by  the  Tyler  Estate  (a  corporation) 
against  the  Brooks  Publishing  Company ;  T. 
G.  Hoffman,  Interpleader.  From  a  Judg- 
ment for  plaintiff,.  Hoffman  appeals.  Be- 
versed  and  remanded. 

Defendant,  the  Brooks  Publishing  Com- 
pany, was  heretofore  a  corporation  doing 
business  in  the  city  of  St  Louis,  to  wit,  pub- 
lishing "syndicate  matter  for  magazines," 
and  its  customers  were  the  publishers  of 
magazines.  J.  W.  Brooks  was  the  promoter 
of  the  company  and  Its  president.  The  evi- 
dence tends  to  show  he  really  had  full  con- 
trol of  the  business  of  the  company,  and 
managed  it  without  Interference  by  other 
officers  or  Uie  directors.  One  director  said: 
"He  practically  was  the  whole  company  him- 
self; that  really  is  the  whole  thing  In  a 
nutshell."  In  fact,  prior  to  the  transactions 
in  controversy,  there  had  been  no  meeting 
of  the  tward  of  directors  for  about  seven 
months — or  later  than  March  12,  1907.  The 
company's  offices  were  in  the  building  In 
St  Louis  known  as  the  "Granite  Building'' 
and  belonging  to  the  Tyler  Estate,  the  plain- 
tiff corporation.  On  the  4th  or  Sth  of  Oc- 
tober, 1907,  the  Interpleader  T.  G.  Hoffman, 
whose  office  was  in  the  same  building,  lent 
the  Brooks  Publishing  Company  $170  or 
$175,  the  amount  being  in  dispute.  The 
money  was  borrowed  by  Mr.  Brooks  as  presi- 
dent of  the  company,  but  the  testimony  goes 
to  show  In  the  name  of  the  company  and  for 
its  benefit,  and  the  money  was  used  to  dls- 
cbazfa  the  company's  obilgatlonB.   The  note 


glvm  for  the  loan  was  dated  October  5,  1907, 
fell  dne  IS  days  after  date,  and  contained  a 
promlBe  to  pay  the  Interpleader  $175,  for 
value  received,  at  8  per  cent  per 
from  date ;  compounded  If  not  paid  annual- 
ly. The  note  was  signed  by  tbe  Brooks  Pub- 
lishing Company,  by  J.  W.  Brooks,  President. 
On  the  same  day,  October  5,  1907,  the  Brooks 
Puhllehlng  Company,  by  J.  W.  Brooks,  prMi- 
dent  executed  and  delivered  to  Hoffiuan,  a 
chattel  mortgage  on  certain  jwrsonal  prop- 
erty, to  wit  a  filing  case,  three  desks,  two 
graphophones,  one  shaving  machine,  one  li- 
brary table,  two  flat  top  desks,  six  office 
chairs,  and  two  typewriters.   This  mortgage 
recited  the  execution  of  the  note  and  pur- 
ported to  be  given  to  secure  It    The  mort- 
gage was  duly  filed  in  the  record's  office,  so 
as  to  impart  notice  of  a  lien  on  the  property 
described  in  it    Circumstances  are  in  evi- 
dence from  which  respondent  claims  the  con- 
clusion may  be  drawn  that  the  amount  ad- 
vanced by  Hoffman  on  the  loan  was  only 
$170,  the  note  being  made  for  $175  to  cover 
Interest  or  a  bonus,  and,  therefore,  tbe  note 
was  usurious,  and  the  mortgage  given  to 
secure  It  Invalid  against  an  attaching  credit- 
or.   Rev.  St  1809,  S  3710;   Marx  v.  Hart, 
166  Mo.  503,  523,  66  8.  W.  260,  89  Am.  St  Rep. 
715.    On  the  contrary,  the  testimony  of 
Brooks  and  Hoffman  went  to  prove  $175  was 
advanced  by  Hoffman,  $5  being  handed  to 
Brooks  to  pay  an  urgent  creditor  on  October 
4th,  and  a  check  for  the  balance  the  next 
day.   About  a  week  after  this  loan,  Brooks 
borrowed  $50  more  of  Hoffman,  for  which 
he  gave  no  note,  but  handed  Hoffman  a 
check  of  the  Brooks  Publishing  Company  for 
$5250.    The  evidence  would  support  differ- 
ent Inferences  as  to  whether  this  money  was 
borrowed  personally  by  Brooks,  or  In  behalf 
of  the  publishing  company;  and  also  would 
support  different  inferences  as  to  wbettier 
usurious  Interest  was  charged.    No  mort- 
gage was  given  to  secure  It,  but  In  a  fetv 
days  after  it  was  made.  Brooks  fell  into  diffi- 
culty about  the  rent  of  the  offices  occupied 
by  the  publishing  company,  and  Hoffman's 
second  loan  having  matured,  Brooks  carried 
to  Hoffman's  office  two  graphophones,  the 
shaving  machine  and  an  Oliver  typewriter, 
leaving  them  there  in  pledge  for  said  loan. 
A  little  later  tbe  Tyler  Estate  brought  suit 
for  rent,  and  attached  the  Brooks  Publishing 
Company's   office  furniture,   including  the 
property  covered  by  the  mortgage  and  the 
pledge  to  Hoffman,  and  said  property  having 
been  seized  under  the  writ  of  attadiment 
Hoffman  filed  an  Interplea  claiming  title  to 
it  under  the  mortgage  and  pledge.   His  claim 
was  resisted  by  the  Tyler  Estate  on  two 
grounds:    as  regards  his  mortgage,  to  wit 
that  the  loan  secured  was  tainted  with  usury 
and  the  mortgage  invalid  as  said;  and  that 
the  Instrument  had  been  executed  by  Brooks 
as  president  of  the  corporation  without  au- 
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ttiorlt?  Arom  the  directors.  As  to  the  title 
the  Inteipleader  htid  to  part  of  the  pmpectf 
by  Tlrtue  of  the  contract  of  pledge,  the  at- 
taching creditor  asserted  that  loan  was  like- 
wise tainted  with  nsnry.  and  the  lien  was  In- 
Talid  under  the  statute,  and  also  that  the 
monc9'  was  lent  to  Brooks  personally  and 
not  to  the  corporation.  The  case  between 
the  Interpleader  and  respondent  was  tried 
before  the  court  without  a  Jnry.  and  the 
court,  after  glTlng  six  declarations  of  law  at 
the  request  of  the  Interpleader,  found  the  Is- 
sues on  the  Interplea  In  favor  of  respondent 
We  transcribe  two  of  the  dedaratlonB  to  in- 
dicate the  theory  ot  law  declared:  "The 
court  declares  the  law  to  be  that  if  the  court, 
sitting  as  a  Jury,  believes  and  finds  from  the 
evidence  that  the  officers,  directors  and  stock- 
holders of  the  Brooks  Publishing  Ck>mpany 
enacted  the  by-law  offered  In  evidence,  -and 
intended  and  Interpreted  the  same  to  give  to 
the  president  the  right  to  execute  notes, 
pledges,  mortgages  and  otherwise  deal  with 
the  credit  and  assets  of  the  corporation,  and 
permitted  and  assented  to  his  continued  ex- 
ercise of  such  right,  then  •  •  •  the  crea- 
tion of  the  debt  and  the  execution  of  the 
mortgage  and  the  creation  of  the  pledge,  if 
yon  find  there  was  a  pledge,  involved  in  this 
suit,  was  legal  and  binding  on  the  Brooks 
Publishing  Company  and  on  the  plaintiff  in 
this  case."  "The  court  declares  the  law  to 
be  that  if  the  conrt,  sitting  as  a  Jnry,  be- 
lieves and  finds  from  the  evidence  that  the 
defendant  the  Brooks  Publishing  Company, 
constituted  Jas.  W.  Brooks  its  chief  business 
representative  or  agent,  and  permitted  him, 
without  objection  to  exercise  the  full  powers 
of  the  corporation  In  making  contracts  and 
business  deals,  contracting  debts  and  obliga- 
tions, borrowing  money,  and  discounting  or 
pledging  its  contracts,  and  that  it  was  the 
usage  of  the  company  to  permit  said  Brooks 
to  do  these  things  without  the  previous  con- 
sent or  authorization  of  the  board  of  direct- 
ors, or  any  formal  ratification  thereafter, 
tlien  It  impliedly  authorized  him,  said 
Brooks,  to  make  the  debt  and  mortgage  and 
to  create  the  pledge,  if  you  find  there  was  a 
pledge,  in  controversy  in  this  suit  between 
plaintiff  and  T.  G.  Hoffman,  the  interplead- 
er." An  appeal  was  taken  by  the  inter* 
pleader. 

Hngh  D.  McCorkle,  for  appellant  Chaa.  S. 
Reber,  for  resxwndent 

GOODB,  J.  (after  stating  the  facts  as  abov^. 
As  to  the  contention  against  the  validity  of 
the  chattel  mortg:^  and  the  pledge  because 
of  usury  In  the  ktam,  suffice  to  say  the  evi- 
dence was  not  In  our  opinion,  condusive  (me 
way  or  the  other,  but  raised  Inues  of  fact  for 
the  conrt  to  determine  as  trier  of  the  facts. 

The  main  controversy  on  the  appeal  relates 
to  the  ezchitf<ni  of  evidence  proffered  by  the 
tatopleader  upon  the  qnestlon  of  the  authority 
ot  Brooks  as  president  of  the  Brooks  Pnbllsh- 
iDg  0(»npany,  to  execute  the  mortgage  «i  Its 


property,  or  to  pledge  its  property  to  secure 
loans  nude  In  Its  behalf.  And  right  here  we 
may  say  there  was  evidence  conducing  to  show 
both  liens  were  made  In  tba  company's  be- 
half, and  It  seems  not  to  be  questioned  the 
mortgage  loon  was.  The  rejected  offers  of 
proof  wwe  evidence  regarding  the  en^nrfai 
condition  of  the  Brotfts  Publishing  Company 
and  the  snp^y  of  nxme^  It  had  to  carry  on  its 
business;  what  authority  and  poww  Brooks, 
as  president  had  been  exercising  in  respect 
of  financial  transactions  such  as  the  negotia- 
tion of  loans  and  the  assignment  of  pn^rty 
by  way  ot  pledge  to  secure  loans,  wlthoot  ex- 
press authority,  for  or  ratification  of  his  acts 
by  the  board  ot  directors.  More  specifically 
the  Interpleader  offered  to  prove  Brooks  con- 
stantly attmded  to  all  the  financial  affairs  of 
the  company,  had  borrowed  mon^  for  It  and 
assigned  advertising  contracte  held  by  the 
company  as  w^l  as  other  contracts,  as  co^ 
lateral  securl^  for  loans  be  had  made  on 
Its  behalf.  The  general  tenor  of  the  offer  of 
proof  vreat  to  show  he  had  exercised  com- 
plete control  of  the  business  of  the  company, 
handled  Its  funds,  borrowed  In  its  name  when 
he.wished,  and  on  two  or  more  occasions  had 
assigned  contracte  under  which  mouey  would 
become  due  to  it  to  persons  from  whom,  in  its 
behalf,  he  had  borrowed.  Interpl^der's  at- 
torney conceded  he  had  no  proof  to  offer  tend- 
ing to  Show  Brooks  ever  had  executed  a  chat- 
■tel  mortgage  In  behalf  of  the  cranpany  other 
than  the  one  In  question;  bnt  said  he  could 
show  contracts  representing  valuable  consid- 
erations had  been  put  up  as  collateral  securi- 
ty for  loans  and  notes  of  the  company;  that 
those  things  had  been  done  1^  the  president 
"without  formal  autfaori^  or  formal  ratifica- 
tion, but  they  were  all  known  to  the  board  of 
directors  and  had  been  discussed  at  meetings 
of  the  board  without  action  of  any  cliaracter 
being  taken  on  than.**  Evidence  to  prove 
those  alleged  (acts  was.  as  sold,  excluded. 
Certain  by-laws  of  the  company  were  received 
in  evidence,  which  authorized  the  presldoit  to 
receive  and  disburse  money  of  the  company, 
and  to  keep  or  cause  to  be  kept  accurate  ac- 
-counts  of  sudi  disbursemente,  giving  him  au- 
thority to  check  on  the  funds  of  the  company 
in  the  bank,  and  saying  "notes,  drafts,  a<N 
ceptances  and  other  pecuniary  obligations  In 
connection  with  the  business  of  the  company 
(may)  be  executed  by  the  president"  The 
last  clause  of  the  by-laws  went  far  toward  ex- 
pressly empowering  Brooks  to  borrow  money 
for  business  purposes  of  bis  company,  but 
hardly  can  be  held  to  be  express  authority  to 
him  to  confer  liens  on  its  proi>erty  by  way 
of  mortgage  or  pledge.  The  offer  of  proof' 
wait  to  show  he  had  pled^ied  company  prop- 
erty to  secure  loans  and  with  the  knowledge 
of  the  directors  and  their  tecit  if  not  ex- 
press, approval,  after  report  and  discussion 
of  the  acts.  Hence  tbe  pledge  to  the  inter- 
pleader was  a  contract  of  the  same  kind  he 
had  theretofore  made  with  the  board's  ap- 
Droval. 
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Actoal  authority  In  a  presldeat  or  general 
manager  of  a  company  to  do  acts  of  a  par- 
tlcular  kind,  or  make  a  certain  <daa8  of  coa- 
tracta  In  Its  beiialf,  and  among  others  to  give 
a  lien  on  Its  pn^>erty  by  pledging  or  mort- 
gaging It,  may  be  established,  not  rally  by  a 
reBolutl<Hi  of  the  board  of  directors,  bat  by 
fair  Inference  It  had  been  ccmferred  aa  bbn* 
drawn  from  the  contlnaed  exercise  of  the  ao- 
thorlty  with  the  knowledge  of  the  directors 
and  without  objection  from  them.  And  es- 
pecially Is  this  txw  If  the  officer  who  pur- 
ported to  act  for  tiie  company  had  been  al- 
lowed unhampored  nuuagemait  of  Its  af- 
fairs t<x  a  considerable  period,  and  the  mon- 
ey borrowed  was  used  for  the  benefit  of  the 
company,  to  the  knowledge  of  the  directors. 
First  Nat  Bank  t.  Mining  Co.  (G.  C.)  89  Fed. 
439;  Mlnhig  Go.  t.  First  Nat  Bank,  95  Fed. 
23,  36  G.  G.  A.  638;  Sherman,  etc..  Go.  t. 
Swigart  43  Kan.  292,  23  Pac.  569,  19  Am.  St 
Bep.  137;  Nat  State  Bank  t.  Fork,  etc.,  Ca, 
157  Ind.  10,  60  N.  E.  699;  Moore  T.  Gans  & 
Sons  Mfg.  Co.,  113  Mo.  98,  100,  20  S.  W.  97S. 
Some  Tagueness  Is  detectible  In  the  books  re- 
garding whether  this  implied,  or,  as  it  may 
be  called  more  properly,  inferred  authority, 
can  be  aralled  of  by  a  person  with  whom  a 
corporation  official  makes  a  contract,  unless 
the  person  dealt  with  knew  ot  the  prerlons 
similar  acts  by  the  i^Odal  and  relied  on  than, 
as  showing  authority  In  the  official ;  ttiat  Is, 
had  relied  on  the  appearance  of  authorl^ 
with  which  the  latter  had  been  invested  and 
which  he  had  been  held  out  to  the  world  as 
possessing,  by  a  course  of  conduct  he  had  pur- 
sued and  the  company  had  tolerated. 

It  Is  contended  for  respondent  in  tbe  pres- 
ent case  there  was  no  proof,  or  offer  to  prove, 
Hctffman  knew  of  a  course  of  business  pur- 
sued Brooks  in  respect  of  borrowing  money 
for  the  company  and  transferring  its  property 
as  security  for  the  loansi  Therefore  It  Is 
argued  H(tftman  Is  not  entitled  to  the  braeflt 
of  any  appearance  of  authority  created  by 
prior  transactions.  No  doubt  Such  a  course 
of  businees  might  create  apparent  autborltr 
to  do  acts  which,  In  imint  of  fact,  the  official 
had  be«i  Inhibited  from  doing  by  resolution 
of  the  directors ;  and  persons  In  reliance  on 
this  appearance  might  make  contracts  with 
the  official  which  would  be  binding,  if  they 
had  no  notice  of  the  limitation  of  bis  powers. 
Empire,  etc..  Cattle  Ga  v.  Bailroad  (C.  G.) 
135  Fed.  135.  But  the  law  goes  further.  Act- 
ual authority  to  a  corporation  officer  to  do 
acts  he  Is  accustomed  to  do  with  the  knowl- 
edge of  the  company,  may  be  implied  from 
that  method  of  management  Hence  a  cus- 
tomary act  by  an  official  may  be  treated  as 
valid  and  within  the  exercise  of  an  actual 
authority,  not  necessarily  because  the  com- 
pany is  estopped  to  deny  its  validity  from 
having  invested  tbe  officer  with  apparent  au- 
thority to  perform  It  but  because  the  Infw- 
•nce  can  be  drawn  that  he  was.  In  truth,  an- 
thorlsed.  Tbe  estoppel  mode  of  validating 
the  acts  of  an  officer  of  a  corporation,  or  the 


sets  of  an  agent  of  any  other  principal,  mm 
oftoi  comes  into  operation  whoi  tbe  offlca- 

or  agent  is  Invested  with  certain  duties, 
which,  according  to  common  usage  carry  with 
them  the  right  to  do  some  particular  act  or 
make  contracts.  For  Instance,  if  a  banking 
company  appoints  a  person  cashier,  he  baa 
apparent  authority  to  do  whatever  bank  cash- 
iers are  accustomed  to  do ;  aod  those  dealing 
with  him  may  take  for  granted  he  has  such 
authority,  even  though.  In  fact  tt  has  been 
expressly  withheld  from  him,  unless  ttiey 
bare  reasonable  grounds  to  believe  It  has  been 
withheld.  Lawson,  Usages  ft  Customs,  S  65 
et  seg. ;  4  Thompson,  Corporations,  {{  4744, 
4877.  But  numerous  authorities  favor  tbe 
proposition  that  where  a  corporate  officer 
haa  been  allowed  by  the  directors  of  a  com- 
panj  to  pursue  a  particular  line  of  acts,  be- 
yond those  belonging  to  him  by  virtue  of  his 
office,  or  wield  certain  powers  not  commou- 
ly  exercised  by  officials  of  the  same  dass,  this 
Is  evidence  that  such  unusual  powers  bad 
been  allowed  by  the  directors,  4  Thompson, 
8§  4746,  4881,  et  seq.;  Clark,  Corporations. 
481;  Bank  v.  Coal  Co.,  86  Mo.  125,  139; 
Sparks  V.  Transfer  Co..  104  Mo.  531,  539,  15 
S.  \V.  417,  12  L.  B.  A.  714,  24  Am.  St  Rep. 
351;  Chenoweth  v.  Express  Co.,  93  Mo.  App. 
185,  199;  Chambers  v.  Lancaster,  160  N.  r. 
342,  349.  54  N.  E.  707;  MosbaoDOu,  etc..  Co. 
V.  Sloan.  109  Pa.  532.  That  doctrine  is  pal- 
pably sound;  for  long  acquiescence  by  the 
directors  of  a  company  In  a  line  of  <»nduct 
pursued  by  an  official,  and  particularly  a 
chief  official,  certainly  has  a  tondaicy  to 
prove  th^  regard  him  as  acting  within  hU 
authority:  otherwise  It  is  fair  to  presume 
they  would  check  bluL  Tbe  probaUUties  and 
the  law  at  tills  point  are  the  same  as  betweoi 
a  company  and  its  officials  as  they  are  be- 
tween a  principal  and  his  agent  If  the  prin- 
cipal permits  the  agent  to  uta^dae  certain 
powers  oontlnnally.  It  la  reasonable  to  Imply 
authorl^  to  exordae  them,  as  principals 
usually  protest  against  such  conduct  If  op- 
posed to  their  wish. 

It  is  said  as  r^rds  the  validity  of  the 
mortgage  In  presmt  dispute,  It  was  conceded 
Brooks  bad  never  btf  ore  necnted  a  mortgage 
In  behalf  of  tbe  company,  and  thoefore  it 
follows  he  had  be«i  Inveated  with  no  author- 
ity by  usage  to  eiracoto  one.  This  la  too  nar^ 
row  a  view.  If  he  had  been  aomstaDed  to 
manage  all  the  financial  affairs  of  the  com- 
pany, barrow  money  and  exeaate  notes  in  its 
belialt,  and  secure  the  loans  by  assignments 
of  property  as  coUatwal  security,  and  the 
board  knew  of  and  dlsenssed  these  doti^ 
and  did  not  object  to  them,  but  acc^rted  thdr 
fruits,  we  think  this  impliedly  otmfwred  pow- 
er on  him  to  secure  a  loan,  not  only  by  as- 
signments of  property  in  the  form  et  i^edgee, 
as  he  had  theretofore  done,  but  also  In  the 
form  of  a  chattel  mortgages.  The  effect  of 
security  tn  the  two  forms  would  be  the  same 
practically  so  far  as  the  «nnpany*s  ri^ts  and 
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obllgatknu  were  concwned.  ^e  cue  of 
State  OK  nL  T.  Perktna.  90  Ma  App.  603, 
wblch  Is  rdlfid  on  by  le^mndentTs  coonsel  u 
an  antbcoitr  a^adnst  tbe  rlgbt  of  BneOa  to 
ezecate  the  mortgase^  Is,  In  Its  ftcts,  too 
nnlUto  the  case  at  bar  to  be  In  point  There, 
no  habit  ot  the  prealdttit  to  borrow  mon^ 
In  the  name  ot  the  company  or  control  its 
boslnan  with  the  knowledge  of  the  directors 
and  wUliont  express  antlunrlty  from  them  was 
shown.  It  Is  tme  the  opinion  said  that,  as 
far  as  anwared,  the  mortgage  or  deed  of 
trust  In  <niestlon  was  the  first  act  of  the  Und 
the  president  of  the  company  had  ever  at- 
tempted, and  the  secarity  therefore  stood  nn- 
sapportad  hy  any  Implied  authority  to  execate 
it.  Bnt  that  ronark  most  be  understood  with 
referoice  to  the  fiictq  of  the  case;  whidi 
^rerev  as  said,  that  no  genmil  management  <^ 
the  business  and  fln^n^i^i  aftelrs  ot  the  com- 
pany by  Its  president  and  the  borrowing  of 
money  and  securing  It  on  company  property 
-n-asdiown.  The  t^inlon  did  not  mean  to  say, 
If  snch  a  coarse  of  boslness  had  been  pur- 
sued, the  chattel  mortgage  secarity  would  fall 
slmi^y  because  no  Instrnmait  of  the  Identical 
kind  had  been  executed  by  the  preeld^t  be- 
fore even  If  anal<%oas  ones  had. 

The  dedarations  ot  law  giren  by  the  court 
rather  look  in  conflict  with  the  rulings  on  the 
erldeuce,  particularly  the  second  ona 

For  the  exclution  of  the  offered  evidence, 
the  Judgment  will  be  rerersed  and  the  cause 
remanded.  All  concur. 


BUBNS  et  aL  T.  METROPOLITAN  LIFE 
INS.  CO. 

(Kansas  City  Court  of  Appeals.  Missouri.  Jan. 
10,  19ia   Rehearing  Denied  Jan.  24,  1010.) 

InsuBANcs  ffl  290*)— Lift  iNstmAWOE— Mis- 

BEPBESEnTATIONa  AS  TO  AOB  OF  IhSDBED— 

Btpect  ON  Policy. 

Under  Rev.  St  1890,  |  7800  (Ann.  St. 
190G,  p.  8746),  providing  that  no  mlflzeprasmta- 
tion  in  obtaining  a  life  insurance  policy  ahall 
affect  its  validity  unless  the  misrepreBentatioa 
actually  contributed  to  the  death  of  insuied, 
the  provisions  of  the  policy  that  proof  of  the 
actual  age  of  Insured  may  he  required  with 
proofs  of  death,  and  the  amount  payable  shall  he 
the  Insurance  which  the  premiumB  would  have 
purchased  at  the  true  age,  is  void,  though  insui^ 
ed  misstated  his  age  m  applying  for  the  In- 
surance. 

[Eld.  Note.— For  other  cases,  see  logurance, 
Cent.  Dig.  {  671 ;  Dec  Dig.  I  2e0.»l 

A^wal  from  Glrcoit  Court,  linn  County; 
Jna  P.  Butler,  Judge. 

Action  by  Kate  Bums  and  another  against 
the  Metropolitan  Life  Insurance  Company. 
Plaintiffs  had  Judgment  and  dtfmdant  ap- 
peals. AfBrmed. 

Nathan  Frank.  W.  M.  Oliver,  and  Tunnell 
&  Hart  fOT  appellant  Bums  ft  Bums,  for 
respondents. 


EUJSON,  J.  Defendant  Issued  to  cme 
jtOrn  O'N^  a  policy  of  life  Insurance,  agree- 
hig,  open  certain  conditiran^  to  psy  apm  his 
deaith.  to  his  two  daughters,  the  sum  of  fSOtk 
He  paid  the  prminms  until  his  death.  De- 
fendant tendned  $201.83  in  full  dlsdiarge  ot 
the  amoimt  due  on  the  policy.  The  tender 
was  refused,  and  this  action  ms  brought 
The  toider  was  kept  good.  The  trial  court 
rendered  judgment  for  the  plalntUb  for  the 
full  face  of  the  irallcy,  and  defendant  ap* 
pealed. 

The  written  aK>lication  of  O'Neil  for  the 
policy  stated  that  he  was  65  years  of  age,  and 
the'  premiums  required  by  defendant  and 
paid  were  based  on  that  age.  But  the  policy 
contained  the  following  provision:  "Absolute 
proof  of  age  may  be  required  with  proofs  of 
claim  hereunder,  and  the  amount  payable 
shall  be  the  Insurance  that  the  actual  pre- 
mium paid  would  have  purchased  at  the 
tme  age  of  the  insured."  l^e  defendant 
claimed  O'Neil's  tme  age  to  have  been  79, 
when  he  took  out  the  policy,  and  it  is  not  dis- 
puted that  the  amount  tendered  was  sufficient 
if  defoidant  can  be  allowed  the  defense. 

Plaintiffs  Insist  that  the  defense  Is  not 
good  for  the  reason  that  It  Is  based  on  an 
Immaterial  misrepresentation  not  allowed  to 
the  defendant.  Th^  call  to  their  aid  the 
following  statute:  Section  7800,  Rev.  St  181>9 
(Ann.  St  1906,  p.  3746) :  "No  mlsrepresenta- 
tlon  made  In  obtaining  or  securing  a  policy 
of  Insurance  on  the  life  or  lives  of  any  per- 
son or  persons,  citizens  of  this  state,  shall 
be  deemed  material,  or  render  the  policy  void, 
unless  the  matter  misrepresented  shall  have 
actually  contributed  to  the  contingency  or 
event  on  which  the  policy  is  to  become  due 
and  payable,  and  whether  it  so  contributed 
in  any  case  shall  be  a  question  for  the  Jury." 
That  statute  has  beea  many  times  before  the 
appellate  courts  of  the  state  and  has  been  up- 
held by  them.  The  object  and  Intention  of 
the  lawmakers  In  enacting  it  Is  thus  stat- 
ed by  the  Supreme  Court  In  Scheurmann  v. 
Insurance  Co.,  165  Mo.,  loc.  clt  650.  es  S. 
W.  725:  *****  Its  manifest  aim  and  ob- 
ject was  to  prerait  tlie  wrongs  and  Injustice 
tHat  too  frequoitly  befell  the  relatives  and 
frlenda  (tf  the  Insured  after  their  death,  re- 
sulting from  the  growing  evil  practiced 
life  Insurance  oonipanles,  of  calling  for  an* 
swers  to  all  manner  of  Immaterial  questions 
from  an  aptdlcant  for  Insurance,  bearing  in 
the  remotest  degree.  If  at  all,  upon  the  rlrtt 
to  be  assumed,  and  then  by  a  geaeni  provi- 
sion Incorporated  in  the  policy  to  be  issued, 
declaring  that  It  any  one  of  the  answers  be 
untra^  or  not  as  stated,  it  should  avoid  the 
polif7,  irtiich  (xmdUlon  wiOiout  l^dative  aid 
the  courts  were  compelled  to  enforce  with- 
out regard  to  whethw  the  particular  answer 
which  was  shown  to  be  untrue  was  material 
to  the  risk  or  not,  or  whether  the  untrae 
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answer  was  tbe  result  of  an  lunocaat  mistake 
or  an  Intuitional  wrong." 

Defendant  Insists  that  tbe  statute  had  no 
ai^lcatton  to  the  diaracter  of  case  In  hand* 
The  pcAicy  contained  proTisions  as  to  mlsrep- 
resentatlon,  declaring  forfMtare  In  certain 
contingencies ;  but  defendant  Insists  that  it  Is 
not  basing  its  defuse  upon  mlBrepresenta- 
tions,  fraudulent  or  otherwise,  but  vpoa  af- 
flrmatlTe  provislonB  of  the  contract — that  It 
Is  not  asking  a  forfeiture,  nor  Is  it  seeking 
to  escape  Uabillt^*  bat  only  defending  on  tbe 
amount  doe  under  tiie  contract  It  must  be 
admitted  that  to  say  the  defmse  Is  not  good 
Is  to  deny  the  right  at  tbe  parties  to  make 
their  own  contract,  and  that  we  should  not 
do  unless  the  statute  requires  It  ctf  us.  We 
know  of  no  law,  If  the  statute  does  not  ap- 
ply, which  specifies  what  terms  shall  be  in- 
serted In  contracts  of  life  Ixwurance.  If  de- 
fraidant  Is  not  seeking  to  do  tiiat  which  tbe 
Btatate  was  intended  to  iMrerent,  the  statute 
rtiould  not  aid  tiie  plaintlffiL  The  statute 
says  that  no  misrepresentation  shall  be  deem- 
ed material  or  render  the  policy  void  unless 
the  matter  mlsrepres«ited  contributed  to  the 
death,  etc  But  defendant  says  It  Is  not 
claiming  the  policy  to  be  Told.  It  recognizes 
Its  Tslidlty,  Defendant  says  It  Is  not  claim- 
ing there  was  any  misrepresentation  In  the 
case,  material  or  otherwise,  which  should 
avoid  the  policy.  Its  claim  is  that  both  It 
and  the  assured,  realizing  a  mistake  might 
be  made  in  stating  or  setting  down  the  age  In 
the  Oret  Instance,  agreed  that  the  real  age 
conld  be  shown  and  that  the  amount  of  In- 
snrance  due  would  be  what  the  premiums 
paid  would  buy  for  one  of  that  age.  It  does 
not  follow  tiiat  a  misstatement  of  age  Is  a 
fraudulent  misrepresentation.  There  has 
been  more  than  one  instance  in  this  court 
where  art  applicant  for  Insurance  found  he 
was  mistaken  as  to  his  own  age.  It  may 
well  be  asserted  that  It  was  not  an  unreason- 
able nor  an  unjust  thing  to  do  for  the  parties 
to  make  it  a  contractual  provision  that  the 
amount  due  on  the  policy  should  be  what 
the  premiums  would  buy  for  tiie  true  age. 

But  we  have  the  statute  defining  In  positive 
terms  a  public  policy  to  govern  and  c(mtrol 
contracts  of  insurance,  and  we  onght  not  to 
80  Interpret  such  contracts  as  to  allow  the  In- 
surance company  to  nullify  the  policy  ad<^ed 
and  thwart  tbe  object  Intended  to  be  secured. 
The  statute  does  not  require  that  the  mls- 
c^resraitation  should  be  actually  ftaudulrat 
A  misrepresentation  may  be  fraudulent  In 
law  thoi^h  Innocently  made.  The  statute 
says  that  mlsreiffeaentations  abaXl  not  be  ma- 
terial, and  the  effect  of  this  contract  Is  to 
make  them  material  by  allowli^  them  to  af- 
fect ttie  amount  of  Insnranca  Bete  was  a 
misrepresentation  as  to  age,  and  we  are  ask- 
ed to  permit  It  to  reduce  the  amount  ot  the 
policy  under  the  guise  of  a  contract  to  that 
effect.  Tbe  statute  does  not  permit  the  mak- 


ing of  a  binding  contract  wttlcfa  would  In- 
dlrectiy  annul  the  object  of  Its  enactment 
If  it  could  be  allowed  In  this  Instance,  there 
would  be  nothing  to  i»«vent  a  contract  com- 
pletely abn^tlng  the  statote.  It  would  be 
equivalent  to  adding  to  It  a  provtso:  "Unless 
the  parties  contract  that  the  misrepresenta- 
tion may  be  material  and  that  it  may  avoid 
the  policy."  That  would  be  legislation  which, 
If  desired,  Should  be  (4>tained  elsewhrae 

In  our  opinion  the  trial  court  put  tbe  prt^- 
er  construction  on  the  statute^ 

The  Judgmoit  will  be  afflrmed.  AU  con- 
cur. 


CULVER  V.  WILLIAMSBURG  CITY  FIRE 
INS.  CO. 

(Kauas  City  Court  of  Appeals.  Missouri.  Jan. 
10,  1910.   Rehearing  Denied  Jan.  24.  19100 

1.  INSURAITCE  (S  388*)  —  Fibs  Insubance^ 

FORFEITUBE— WA  IVEE. 

Under  Rev.  St.  1899.  S  7976  (Ann.  St  1906, 
p.  S792),  providing  that  all  adjustments  and  ex- 
amination of  books  and  acconnts  shall  be  held  in 
the  neighborhood  vhere  the  6re  occurs,  unless 
another  place  is  agreed  on  after  the  loss,  insurer 
making  no  demand  for  the  production  of  in- 
sured's inventory  and  books^n  the  neighboAood 
where  the  fire  occurred,  nor  agreeing  with  in- 
sured for  another  place  for  such  production 
and  examination,  waived  tbe  forfeiture  provi^on 
in  the  Iron-safe  clause  of  the  policy. 

[Ed.  Note.— For  other  cases,  see  Inanrance, 
Dec  Dig.  I  88&*] 

2.  Evidence  (g  474*)— Opisiow  Bvidkhck— 
Competency  of  Witness — Vai.uk. 

One  who  had  traded  for  a  stock  of  mer- 
chandise, and  who  had  been  selling  tbe  same  for 
two  months,  and  in  the  meantime  buying  other 
ITGoda  to  reptenieh  the  stoc^.  Is  qualified  to  testi- 
fy to  the  value  of  the  goou. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Diff.  I  2218;  Dec.  Dig.  S  474.*] 

8.  Afpeai,  ako  Bbbob  JS  1008*>— Bsnxw— 

HaBULBSS  EBBOS  —  GRBOIfEOUS  INSTRUC- 
TIONS. 

Where  compliance  with  the  Iron-safe  clause 
lu  a  fire  policy  was  waived,  and  the  only  qaes- 
tion  was  the  extent  of  the  loss  under  tbe  xmlicy, 
an  Instmetion  that,  if  Insured's  fldinrs  to  com- 
ply with  the  Iron^fe  clause  was  not  material  to 
the  risk,  the  failnre  was  no  defense,  thou^ 
unnecessary,  was  not  piejudidal  to  insurer. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4220 ;  Dec  Dig.  j  1066.*J 

Appeal  from  Circuit  Court,  Linn  Ooimty; 
John  P.  Butler,  Judge. 

Action  by  George  Culver  against  the  VTU- 
llamsburs  (Mty  Fire  Insurance  CiHupany. 
From  a  Judgmoit  for  ^aintlff,  d^mdant  ap- 
peals. Affirmed. 

Fyke  &  Snider,  for  appellant  B.  8.  Ka- 
than  and  A.  W.  ICnllins,  for  respondlentL 

BROADDUSt  P.  3.  The  plalntUTs  action 
Is  to  recover  on  two  Are  Insurance  policies, 
and  Is  contained  In  two  counta  The  first 
count  declues  on  a  p(AIcy  Issmd  by  defend- 
ant on  July  1,  1908,  Insuring  «  certain  ImUd- 
log  In  the  sum  of  $1,000,  store,  furniture  aad 
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Sxtnres  tbweln  In  the  sum  of  $200,  and  gen- 
eral stock  of  merchandlae  In  tbe  sum  of  f800 
fOT  tbe  period  of  one  year.  The  second  count 
Is  to  recover  on  a  policy  Issued  November  11, 
1907,  to  Jones  Sc  Fletcher  which  was  trans- 
ferred to  plaintiff.  Insuring  stock  of  general 
merchandise  In  the  sum  of  $800,  for  one  year. 
On  June  1.  1908,  plaintiff  exchange  a  farm 
for  the  store  building,  furniture  fixtures,  and 
merchandise,  and  he  took  possession  and 
commienced  business  a  few  days  thereafter. 
Each  of  tbe  policies  contained  what  Is  known 
as  the  "Iron-safe  clause,"  which  Is  pleaded  as 
a  defense  on  the  ground  of  plaintiff's  fail- 
ure to  comply  therewith.  It  reads  as  follows: 
"Tbe  assured  shall  take  an  itemized  invento- 
ry of  the  stock  hereby  covered  at  least  once 
a  year  during  the  life  of  this  policy  and 
shall  keep  books  of  account  correctly  detail- 
ing all  purchases  and  sales  of  stock  and  shall 
keep  said  Inventory  and  books  of  account  se- 
curely locked  In  a  flre-proof  safe  at  night,  or 
In  some  place  secure  against  fire  in  another 
building  during  all  the  times  said  store  Is  not 
open  for  business,  and  In  case  of  loss  the  as- 
sured agrees  and  covenants  to  produce  all 
such  books  and  Inventorl^  and  In  event  of 
failure  to  produce  tbe  same  this  policy  shall 
be  null  and  void  and  no  suit  at  law  ^all  be 
maintained  thereunder  for  any  loss  or  claim 
for  damage  nnder  said  policy."  Fletcher,  one 
of  tbe  former  owners  of  the  building  and 
stock.  In  connection  with  tbe  plaintiff,  took 
an  inventory  of  the  stock  b^Innlng  June  1, 
1008,  and  finishing  on  the  4th  day  of  that 
month.  Plaintiff  carried  on  the  business  of 
buying  and  selling  until  August  4, 1006,  when 
during  tbe  night  the  building  and  contents 
were  destroyed  by  fire. 

It  is  conceded  that  defendant  was  notified 
of  the  loss,  but  it  does  not  appear  that  Its 
adjuster  was  at  the  place  of  the  fire  or  the 
neighborhood  where  it  occurred.  And  the 
record  fails  to  show  that  defendant  at  any 
time  demanded  the  production  and  an  in- 
spectlon  of  plaintiff's  Inventory  and  books. 
Tbe  bare  statement  of  plaintiff,  in  Q)eaklng 
of  the  matter  that,  "I  saw  them  once  at  New 
Cambria,"  is  all  that  tbe  record  contains  In 
reference  to  the  matter.  There  is  notbln;  to 
show  wby  plaintiff  met  defendant's  adjust- 
er at  New  Cambria,  but  we  presume  It  must 
have  been  In  reference  to  his  loss.  Plain- 
tiff in  connection  with  Fletcher,  about  the 
4th  of  June,  1008,  took  an  Inventory  of 
tbe  stock  on  band,  and  while  be  continued  In 
business  he  kept  a  cashbook.  At  tbe  dote  of 
each  day  be  entered  in  bis  book  the  amount 
of  money  found  In  the  cash  drawer.  He 
made  no  memorandum  of  the  amount  of  goods 
sold  or  purchased,  but  kept  on  band  tbe  bfUs 
made  ont  for  those  purchased.  Tbe  expenses 
of  tbe  Btwe  were  paid  out  of  the  cash  nceiy- 
ed  for  goods.  He  sold  for  cash  or  exchanged 
for  produce.  The  invoice  showed  at  the  date 
of  pnrduae  $4,718.67.  During  tin  time  be 
was  In-  bnsiness  be  realized  ftom  sale  of 
goods  acconUng  to  bis  statement  abont  |900. 


and  his  profits  he  estimated  at  about  25  per 
cent  His  purchases  amounted  to  $414.  Aft- 
er making  a  reasonable  allowance  for  tbe 
expenses  of  the  store  which  is  not  shown  by 
tbe  cashbook,  the  plaintiff  must  have  bad  on 
hand  at  tbe  time  of  the  fire  over  $8,000  worth 
of  goods,  the  total  Insurance  on  whlt^  would 
have  been  below  the  three-fourths  value 
thereof.  At  the  time  plaintiff  saw  defend- 
ant's adjaster  at  New  Oambrla  abont  two 
months  after  the  fire,  he  did  not  tell  him  that 
be  had  said  cashbook,  for  at  that  time,  ac- 
cording to  bis  statement,  It  was  mislaid. 
Whether  the  adjuster  ever  saw  the  Inventory 
Is  a  matter  of  conjecture,  as  the  record  does 
not  show.  But  we  presume  he  did.  At  tbe 
trial  defendant  admitted  that  it  was  liable 
for  the  loss  of  ithe  building  for  the  full 
amount  of  Insurance  on  that  item,  and  on 
the  fixtures,  but  denied  that  It  was  liable 
for  the  loss  on  the  merchandise.  Judgment 
was  rendered  for  plaintiff  for  the  total  In- 
surance, from  which  defendant  appealed,  but 
only  asks  that  that  part  of  the  judgment 
which  embraces  tbe  loss  on  tbe  mercbandlse 
be  reversed. 

Ai^Uant  Insists  that  respondent  forfeited 
his  policy  on  the  merchandise  by  bis  failure 
to  take  and  safely  keep  the  inventory  and 
books  required  by  said  Iron-safe  clause^  ^e 
Inventory  and  book  in  question  has  received 
the  most  critical  attention  of  the  a^t^ant. 
We  find  that  tbe  inventory,  while  perhaps 
not  the  most  complete  In  all  Its  details  as  it 
should  be.  Is  sufflclently  explicit  and  will 
compare  favorably  with  most  of  those  that 
have  come  to  our  attention.  The  caslAook 
is  certainly  unsatisfactory  in  some  impor- 
tant respects,  and  In  our  opinion  was  not 
what  tbe  terms  of  tbe  said  clause  required. 
But  whether  the  Inventory  and  the  book 
were  such  as  respondent  was  required  to 
keep  Is  of  no  great  Importance  In  the  view 
we  must  take  of  tbe  case.  Under  section 
7976,  Bev.  St  1809  (Ann.  St  1906,  p.  3792). 
"all  adjustments,  arbitrations,  settlement 
and  examination  of  books,  Invoices  and  ac- 
counts, shall  be  had  at  the  town,  city  or 
neighborhood  where  the  fire  occurs,  unless 
some  other  place  be  agreed  upon  l)etween 
tbe  insurer  and  Insured  after  the  loss  with- 
out any  regard  to  any  provision  in  the  policy 
to  the  contrary."  There  being  no  evidence 
of  a  demand  for  production  and  examination 
of  respondent's  Inventory  and  books  at  tbe 
place  or  the  neighborhood  where  the  fire  oc- 
curred, and  no  place  agreed  upon  for  that 
purpose,  the  appellant  waived  the  forfeltura 
provision  of  tbe  policy.  Carp  v.  Insurance 
Co..  116  Mo.  App.,  loc.  Clt  643.  02  S.  W.  1137. 

Error  U  assigned  because  resp<mdent  was 
permitted  to  testify  to  tbe  value  of  the 
goods,  ^nie  reason  assigned  Is  that  it  was 
not  shown  that  he  was  competent  to  testi- 
fy as  to  socb  value.  In  Tlew  of  tbe  fact 
that  he  bad  traded  for  them  and  been  selling 
them  for  two  months,  In  the  meantime  buy- 
ing other  goods  to  r^lenlsh  bis  stock,  we 
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believe  be  wu  qoallfled  to  ipeak  u  to  the 

Talne. 

Inatroctkm  numbered  6  gXvm  for  tbe  plain- 
tiff iB  objected  to  on  the  gronnd  tbat  "it  la 
erroneotu  because  It  telle  the  Jniy  that  If 
IilatotUTe  ftdlnre  to  comidy  with  the  Iron- 
safe  daase  was  not  material  to  the  risk, 
then  ancb  failure  was  no  defoue."  The  rea- 
son assigned  for  the  objection  is  ttiat  a  fail- 
ure to  comply  with  the  iron-safe  clause  pre- 
dndes  a  lecorery  and  l^e  materiality  ot  the 
risk  is  not  Involved.  But  as  oompUance  with 
the  clause  was  waived  as  we  have  seen,  we 
cannot  see  what  K  has  to  do  with  the  plain- 
tUTa  Tight  to  recover,  ae  It  was  no  longer  a 
condition  precedent  to  tbat  right.  Tbe  In- 
struction was  unnecessary,  but  it  oould  wwk 
no  prejudice  to  defendant.  The  deetractlott 
of  the  goods  having  been  shown,  the  only 
gneetlon  1^  fbr  the  Jury  waa  as  to  the  ex- 
tent of  idalntUTs  loss,  and  the  verdict  of 
the  Jury  <m  that  question  is  fully  warranted 
by  tbe  evidence. 

Objections  to  toBtmctlaiB  1  and  2  are  c<nw 
•idered  <of  no  importance  for  a  similar  rea- 
son. 

The  Judgment  Is  affirmed.  All  concur. 


LEHXICK  T.  MBTROPOLTTAN  ST.  RT.  CO. 
(Kansas  City  Court  of  Appeals.   Missouri.  Jan. 
10,  1910.   Rehearing  Denied  Jan.  24,  1910.) 

1.  Apfeai,  and  Erbob  882*)— Invited  Bb- 

BOK— iNSTBUCnONS. 

Id  an  action  for  injuries  to  a  passenger  on 
a  street  car,  alttioogli  the  petition  changed  tbat 
he  was  riding  on  the  platforqi,  defendant  can- 
not complain  of  plaintiff's  instruction,  submit- 
ting the  hypothesis  of  bis  being  either  there  or 
on  tbe  step  leading  to  the  platform,  where  it 
used  the  same  language  in  some  of  its  instruc- 
tions which  were  given  by  the  court. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  8602;  Dec.  Dig.  S  882.*] 

2.  Appeal  and  Ebbob  d  KXKL*)— Tebdiot— 
Conclusiveness. 

A  verdict  supported  by  substantial  evidence 
will  not  be  disturbed  on  appeal,  thongh  the  re- 
viewing court  would  have  found  a  dl^rent  ver- 
dict on  the  same  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  ||  8922,  S92»-89S4;  Dee. 
Dig.  S  1001.»] 

8.  Appeal  and  Ebbob  (J  1006*)- Review— 
Vebdict— Amount  of  Recovebt. 

In  an  action  for  injuries  to  a  passenger,  the 
fact  that  the  jury  on  tbe  first  trial  awarded 
plaintiff  only  $1,000  does  not  show  tbat  a  ver- 
dict of  $2,500  on  a  second  trial,  with  a  differ- 
ent jury  and  somewhat  different  evidence,  waa 
the  result  of  passion  or  prejudice. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EIrror,  Cent.  Dig.  {  3034;  Dec.  Dig.  S  1006.*] 

Broaddas,  P.  J.,  dissenting. 

Appeal  from  Circuit  Conrt.  Jackson  Coun- 
ty ;  Thomas  J.  Seebom,  Judge. 

Action  by  Emll  Lehoick  against  the  Metro- 
politan Street  Railway  Company.  From  a 
Judgment  tor  plaintiff,  defendant  apinala 
Affirmed. 


John  H.  Lncaa,  fw  ^ipellant  Jamea  A 
Reed,  T.  J.  Madden,  and  Bird  *  Foi^  for 
respondent 

JOHNSON,  J.  Tbla  Is  an  action  for  per- 
sonal injury,  alleged  to  have  been  sustained 
by  plalntltr  while  riding  as  a  passenger  on 
one  of  defendant's  cable  cars  then  operated 
by  defendant  Tbe  case  has  been  under  con- 
sideration by  us  on  two  other  occasions.  Onr 
first  opinion  and  Judgment  were  set  aside  and 
a  rehearing  granted.  After  a  rehearing  we 
remanded  tbe  case  for  another  trial,  whldt 
resulted  In  plaintiff's  favor,  and  again  defend- 
ant has  appealed. 

Tbe  case  will  be  found  reported  In  118  Mo^ 
Ap^  611,  94  S.  W.  996.  wb^  a  history  and 
statement  of  its  character  may  be  foand. 
making  a  repetition  unnecessary.  We  hare 
concluded  tbat  in  view  of  tbe  second  verdict 
in  plaintiff's  favor,  tbe  trial  court  did  not 
abuse  Ito  powers  and  discretion  in  refusing 
to  sustoln  defendant's  demurrer  to  tbe  evi- 
dence, and  in  refusing  to  grant  a  new  trial 
based  on  the  ground  of  there  not  t>eiiig  any 
testimony  to  make  plalntifTs  case  of  snffldent 
substance  to  go  to  the  Jury,  in  our  Judg- 
ment, tbe  opinion  in  Hartley  v.  Railway  Co^ 
148  Mo.  124,  49  S.  W.  840,  relied  upon  by  de- 
fendant, does  not  require  tbat  we  find  error 
In  the  regard  mentioned. 

Tbe  petition  diarges  spedflcally  where 
plaintiff  waa  riding  <«.  board  tbe  car,  vbt, 
the  platform.  Tet  plalntifTs  instruction  N'o. 
3  submits  tbe  bypotheslB  of  Ub  being  either 
there  or  on  tbe  steps  leading  to  the  platform. 
We  cannot  give  ear  to  defmdai^'s  ounplalnt 
of  this,  from  the  fact  that  It,  In  terms,  uses 
the  same  language  in  Its  Instructlona  No.  6 
and  18,  wblcli  were  givw  by  tbe  court 

Other  instmctlonB,  Including  those  for  ef- 
tber  party,  fully  covered  every  pbase  of  tbe 
case,  and  we  would  not  be  Justified  In  saying 
that  the  Jury  was  misled,  or  tbat  the  legal 
polnta  Involved  were  not  fully  compiled  with 
In  respect  to  tlie  direction  whldi  a  Jurr 
should  receive  from  a  court  Instruction  No. 
11  was  rtfosed  as  offned,  and  g\vea  as 
amended  by  the  court  The  amendment  was 
piojpet.  A  confualng  number  of  InstructlonB 
were  <^tered  by  defendant,  29  in  all.  Fifteen 
of  these  were  glvm,  and  that  number  was 
too  many. 

Complaint  Is  made  of  prejudice,  bias,  and 
passion  of  tbe  jury,  and  of  consequMit  excea- 
slveness  of  tbe  verdict  Such  complaint  was 
also  made  In  the  motion  for  new  trlaL  Tbe 
verdict  was  for  $2,600.  On  the  former  trial 
It  was  for  $1,000,  on  practically  tbe  same 
evidence.  By  reference  to  tbe  two  fonnw 
opialons  in  the  case  It  will  be  seen  that,  for 
reasons  there  stated,  we  have  not  been  vers 
favorably  impressed  with  jrialntlff's  case. 
But  after  all  Is  said  tbat  can  be  said  against 
the  rigbteousneas  <tf  tbe  verdict,  we  are  ocnn- 
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pelled  to  admit  that  In  all  respects  It  Is  sap- 
ported  by  BDbBtantlal  evidence.  The  erldenoe 
In  the  pn«ent  record  differs  somewhat  .from 
that  considered  In  our  opinion  In  the  118  Mo. 
App.  report,  and  does  not  appear  to  ns  to 
preponderate  so  much  on  the  side  of  defend- 
tnt  Were  we  sittli^  as  triers  of  fact  we 
would  still  decide  the  case  in  favor  of  the 
defendant,  bat  onr  functions  cease  whea  we 
find  the  verdict  supported  by  substantial  evi- 
dence, and  that  the  trial  was  conducted  with- 
out prejudicial  error.  The  Juries  ttiat  have 
faced  the  iwrtlea  and  witnesses,  and  have 
heard  the  evidence,  have  not  entertained  our 
Tlew  of  the  facts,  but  we  have  no  cause  to 
say  the  last  Jury  were  Influenced  by  passion 
or  prejudice,  nor  would  we  be  Justified  In  ar- 
rt^tiDg  their  functions  to  ourselves.  The 
injarles  of  plaintiff  were  severe,  and  we  can- 
not hold,  as  a  matter  of  law,  that  a  verdict 
of  $2,500  Is  exeeBBive.  This  behag  true,  the 
feet  that  a  former  Jury  assessed  the  damages 
at  only  »1.000  does  not  stamp  the  present 
Terdlct  as  the  product  of  passion  or  preju- 
dice. Within  the  limits  fixed  by  the  evidence, 
each  Jury.  In  the  assesBment  of  damages, 
had  considerable  latitude,  and.  since  we  find 
a»  last  vwdlct  to  be  within  reasonable  evi- 
dentiary limits,  we  cannot  do  otherwise  than 
to  ^ve  it  our  anwovaL 
According  the  Judgment  Is  affirmed. 

ELUSON,  J.,  concurs.  BHOADDDS,  P.  J., 
dissents. 


WILKERSON  V.  ST.  LOUIS  ft  S.  F.  R.  CO. 
(^tingfield  Court  of  Appads.  MIsaonri.  Jan. 

10,  mo.)" 

t  Mastek  Airo  Skbvawt  «  27&»)-Injttbt  to 
Servant— UABn-rrr.  „  ,  a  «  ot. 
The  liability  of  a  railroad  under  Rev.  St 
19)9.  I  2864,  as  amended  by  Laws  190p,  p. 
136. 1  1  (Ann.  SL  1906.  p.  16^7).  for  the  death 
of  a  servant  thiongh  the  negligence  of  a  Bervant 
while  nmning  any  train,  la  founded  on  negli- 
gence in  operaHng  a  train,  and  the  negligence 
is  to  be  established  by  proof,  and  where,  on  a 
consideraUon  of  the  facts  giving  plainUff  the 
most  favorable  Inteipretadon  that  they  will  al- 
low of,  ne^igenee  »  not  affirmatively  shown, 
there  can  be  no  recovery. 

TEd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  U  973-975,  978-980;  Dec 
Dig.  {  >T9.»] 

2.  NBGI.IQERCT  (S  1*)— Actionable  Neqlt- 

'The  test  of  negligence  la:  Did  the  human 
agent  in  charge  of  the  instrumentality  causing 
tSe  injury  complained  of  act  with  the  care  that 
an  ordinarily  prudent  person  under  the  came 
rircninstances  would  have  exercised,  and,  H  he 
did.  there  is  no  actionable  negligence. 

[Ed.  Note.— Tor  other  cases,  see  Negligence, 
Cent  Dig.  {  1;  Dec.  Dig.  {  1.* 

For  other  definitions,  aee  Words  and  Phrases, 
Tol.  5,  pp.  4743-4763 ;  vol.  8,  pp.  7729-7731.] 

3.  Nequoeivci  (S  83*)— Humanitabian  Doc- 
ixnrs.  ,  . 

Where  a  defendant  or  its  servants  before 
aa  actndent  discovered,  or  by  the  exercise  of 


ordinary  care  might  have  discovered,  plalntltra 
perilous  position,  and  then  neglected  to  use  the 
means  at  their  command  to  prevent  the  Injury 
when  tlie  use  of  such  means  would  have  prevent- 
ed the  accident,  the  defendant  is  liable. 

[ESd.  Note.— For  other  cases,  see  Negligence, 
Cent  Dig.  {  115 ;  Dec.  Dig.  i  S3.*] 

4.  Mabteb  ahd  Sbbtakt  (1  187*)— IirJUBT  to 
Sebvaht— Nkquobitck. 

Trainmen  may  presume  that  flagmen  and 
other  employes,  on  or  near  the  track,  will  keep 
out  of  danger,  and  the  railroad  is  not  liable  for 
an  injury  to  them  onless  the  trainmen  have  good 
reason  to  believe  that  the  emidoyte  will  not 
keep  out  of  danger,  and  then  teal  to  use  proper 
means  at  tiieir  command  to  prevent  Injuring 
them. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
Servant.  Oent  Dig.  fiS  269,  270,  274;  Dec  Dig. 
fi  187.*3 

5.  Mabtkb  and  Sbbvakt  (5  137*>— Ihjtjbt  to 

Sbbvart— Neqlioence. 

Unless  the  evidence,  in  an  action  for  the 
death  of  a  flagman  struck  by  a  train  becauie 
of  the  failnre  of  the  engineer  to  atop  the  train 
after  the  discovery  of  decedent's  peril,  showed 
that  the  engineer  saw  decedent,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen  him,  in 
time  to  have  avoided  the  accident,  there  could 
be  no  recovery. 

[Ed.  Note.^"For  other  cases,  see  Msster  and 
Servant,  Cent  Dig.  IS  209,  270,  274;  Dec  D«. 
f  187.*] 

a  Mabteb  and  Sebvakt  (5  278*)~Injubt  to 

Sebvant^Neoligence. 

Where,  in  an  action  for  the  death  of  a 
flagman  struck  by  a  train  because  of  the  failure 
of  the  engineer  to  atop  the  train  after  the  dis- 
covery of  decedent's  peril,  there  was  no  evidence 
as  to  when  decedent  went  on  the  track,  or  how 
long  he  bad  been  on  It  before  he  was  struck, 
there  was  no  evidence  which  justified  the  con- 
clusion that  the  engineer  saw  him,  or  could 
have  seen  him,  in  time  to  have  prevented  the 
accident,  and  there  could  be  no  recovery. 

[Bd.  Note. — For  other  cases,  see  Master  and 
Servant  Cent  Dig.  IS  96ir&T2;  Dec  Dig.  S 

27a»] 

7.  Masteb  and  Sebvant  (|  265*)— Injubt  to 

Ser  V  ant— Negliqence. 

Where,  in  an  action  for  the  death  of  a 
flagman  struck  by  a  train,  the  facts  failed  to 
iwmt  to  the  negligence  of  the  railroad  as  the 
proximate  cause  or  the  injury,  but  revealed  a 
state  of  tacts  from  which  an  inference  could 
as  reasonably  be  drawn  that  the  accident  was 
due  to  a  cause  other  than  the  negligence  of  the 
railroad,  the  railroad  need  not  explain  the 
cause  of  the  accident  to  defeat  a  recovery;  the 
doctrine  of  res  ipsa  loquitur  not  applying. 

[Bd.  Note.— For  other  casM,  see  Master  and 
Servant,  Cent  Dig.  I  881;  Dec  Dig.  S  265.*] 

Appeal  £rom  Olrcolt  Court,  Christian  Coun- 
ty; John  T.  Moore,  Judge. 

Action  by  W.  W.  Wilkerson,  administrator 
of  EKra  Moore,  deceased,  against  the  St 
Lonla  &  San  Francisco  Railroad  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Reversed. 

This  was  an  action  commeaced  In  the 
Christian  county  circuit  court  and  tried  be- 
fore a  Jury.  The  material  part  of  the  peti- 
tion, after  alleging  the  death  of  Ezra  Moore 
and  the  appointment  of  respondent  as  admin- 
istrator, la  ns  follows:  "That  the  deceased 
I  was  a  brakeman  on  one  of  the  freight  trains 
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of  appellant  rnnnlng  from  Springfield  to 
Tbarer,  Mo.;  that  deceased  was  killed  by 
the  <^ratlon  of  another  train  of  the  ap- 
pellant at  or  near  Norwood.  Mo.,  on  Uie  ISth 
of  August,  1907 ;  that  the  deceased  was  order- 
ed by  tbe  conductor  of  the  train  upon  which 
be  was  working  to  walk  east  from  Norwood 
on  tbe  tracks  of  appellant^s  road  for  tbe  pur- 
pose of  signaling  and  flagging  trains  ap- 
proaching Norwood;  that  the  deceased  walk- 
ed -upon  and  along  tbe  appellant's  tracks  for 
a  reasonable  distance  with  signal  lights  and 
placed  torpedoes  on  tbe  track  In  different 
places,  and  afterwards  walked  back  west  on 
tbe  tra<&s  of  appellant's  road  to  a  point 
where  the  track  was  level  and  straight  from 
the  east  for'or^  a  quarter  of  a  mile;  that 
while  displaying  bis  signal  light  tbe  deceased 
was  run  over  and  killed  by  a  train  of  appel- 
lant, No,  706,  which  was  approaching  Nor- 
wood station  from  the  east" 

Specifying  appellant's  negligence,  the  peti- 
tion contlnijeB:  "That  tbe  killing  of  plaintiff's 
Intestate  was  the  direct  result  of  the  neg- 
ligent, careless,  and  reckless  manner  In  which 
the  train  was  run,  managed,  and  controlled 
by  defendant's  agents,  serrants,  and  em- 
ployes, In  this:  That  after  defendant's  em- 
ployes in  charge  of  and  operating  said  train 
saw,  or  by  tbe  exercise  of  reasonable  care 
and  diligence,  had  they  not  been  reckless  In 
operating  said  train,  could  have,  seen  the 
dangerous  position  In  which  tbe  plaintiff's 
Intestate,  Ezra  Moore,  was  situated,  and 
seeing  or  by  the  exercise  of  reasonable  care 
and  diligence,  If  said  train  had  not  been 
reddeasly  operated  by  defendanfB  agents, 
servants  sdA  employes  In  charge  of  said 
train,  could  have  seen,  the  Inunlneait  peril 
In  which  plaintiff's  Intestate  was  placed,  and 
that  the  deceased  was  unaware  of  the  near 
and  dangeions  apiwoach  of  said  train,  and 
that  the  agoits,  Barants,  and  employes  in 
charge  of  said  train  negligently  and  careless- 
ly failed  to  sound  an  ordinary  whistle  in 
time  to  avoid  the  Injury  herein  conqiilalned 
of,  and,  in  fiict,  did  not  at  any  time  before 
the  Injury  to  and  death  of  plaintUTs  intes- 
tate^ elUier  ring  the  bell,  sound  the  whistle, 
or  give  any  other  signal  by  which  plalntUTs 
Intestate  mi^t  be  warned  ot  the  near  and 
dang«wuB  apjEVoach  of  said  train;  and  neg- 
llgait]y>faUed  and  n^ected  to  use  the  brakes 
or  other  appliances  for  stopping  said  train, 
and  negligently  failed  to  use  the  ajq^llancea 
provided  for  and  at  band  of  pnttbig  said 
train  under  ccmtrol  and  stof^lng  the  some 
before  it  stnu^  and  killed  plaintiff's  Intes- 
tate, but,  on  tbe  contrary  therefore,  reck- 
lessly  and  negUgKitly  run  Its  said  train 
against  the  plalntlfTs  Intestate  without  rec- 
ognizing tbe  torpedo  signals  whicdi  were  run 
over  and  dischai^ed  before  striking  plain- 
tiff's intestate  and  without  recognizing  or 
applying  the  signal  lights  displayed  by  blm, 
and  without  keeping  any  lookout  whatever, 
the  same  train  t>eing  so  made  up  that  the 
tender  was  In  front  of  said  engine  and  ca- 


boose behind  the  some,  and  there  being  no 
light  whatever  on  said  tender,  and  said  train 
being  run  at  a  hl^  dangerous,  and  reck- 
less rate  of  q>eed,  by  reason  of  all  ot  whicb 
plalntUTi  Intestete  was  run  over,"  etc 

Tbe  answer  was  a  general  denial. 

Tbe  alleged  cause  of  action  Is  of  that  class 
denominated  "death  from  wrongful  act,"  and 
is  brought  under  the  provisions  of  section 
2864,  Rev.  St  188&,  amended  by  Laws  1903^ 
p.  136,  S  1  (Ann.  St  1006,  p.  1637).  which  pro- 
vides that  whenever  any  person,  indudlng  an 
employe  of  a  corporation,  is  killed  by  the 
negligence  of  a  co-employe,  or  shall  die  from 
any  Injury  occasioned  from  tbe  n^lgence, 
unaklll  fulness,  or  criminal  intent  of  any  of* 
fleer,  agent,  servant,  or  employe  while  m li- 
ning, managing,  or  conducting  any  locomo- 
tive or  train  of  cars,  etc.,  the  corpcvaClon 
employing  such  person  shall  pay  a  penalty 
In  the  sum  of  not  less  than  $2,000  and  not 
to  exceed  flO,000,  in  the  disa«tion  of  the 
Jury. 

Tbe  record  dlsdoses  that  the  deceased  was 
In  the  onplcy  of  the  dtfendont  company  as 
a  brakeman,  running  from  Si»'lngfleld  to 
Thayer,  and  that  he  had  been  In  the  serv- 
ice only  five  weeks.  On  the  afternoon  of  the 
17th  day  ot  August,  1907,  he,  tog^er  with 
tbe  other  members  of  the  train  crew,  ran 
their  train  to  Norwood,  in  Wright  county.  Ma, 
where,  a  collision  occurred  bIo(^ng  the  three 
tracks  of  the  defendants  railroad  at  that 
place.  The  accident  was  reported  to  a  dl»- 
patchn  of  the  defendant  company,  who  or- 
dered a  train  back  fn»n  Cabo(d— about  19 
miles  east  of  Norwood— to  assist  in  clearing 
the  tracks.  This  train  was  in  charge  of 
Conductor  A.  M.  Blbee,  Engineer  J.  A.  M. 
Cadle,  and  a  fireman,  and  consisted  of  on  oi- 
glne,  tender,  and  caboose.  The  cai^ne  was 
reversed,  running  bsAward,  with  the  ten- 
der In  front,  and  was  going  at  the  rate  of 
about  22  miles  an  hour.  It  was  4  5  o'<dock 
in  the  morning,  and  the  weather  was  damp 
and  foggy,  and  it  was  dark.  The  deceased, 
as  steted,  was  s  brakeman  on  the  wrecked 
train  at  Norwood  of  wliidi  J.  W.  Bdwanls 
was  the  conductor.  Tbe  <mly  evidence  as 
to  negligence  introduced  in  the  case  wiw  that 
offered  by  the  plalntUt,  conrtstlng  ot  the  tes- 
timony of  X  w.  Edwards,  conductor  of  tba 
wrecked  train  at  Norwood,  J.  A.  IL  Cadle^ 
engineer  of  the  relief  train  from  Oabool.  and 
A.  M.  Blbee^  conductor  ot  the  relief  train. 
At  tike  caaclu8i<m  of  plaintiff's  testimony,  tbe 
defMidant  offered  a  donuner  to  the  evidence, 
wbldt  was  by  the  court  overmled,  and  de- 
fendant introduced  no  eridence  whatevn-. 
Plaintiff  obteined  JudgnMnt  Cor  S%BOO,  from 
wbldi  def«idant  has  pwfected  its  appeal. 

The  evidence  discloses  this  state  of  facts: 
The  train  on  whldi  deceased  was  a  toakeman 
iras  wrecked  at  Norwood,  thwet^^  Moddng 
tbe  three  tracks  at  that  i^acsk  Wor  the  par- 
pose  ot  clearing  these  trocfcsi  a  dlipetcber 
of  the  defendant  CMnpany  ordered  the  return 
of  a  frel^t  locwDOtlve  from  the  town  of 
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Cabool,  a  statioa  19  miles  aoutbeoBt  of  Nor- 
wood on  the  same  line  of  defeadant's  rail- 
road. Tbe  conductor  of  the  wrecked  train 
at  Norwood  ordered  the  deceased,  Ezra 
Moore,  to  go  out  and  flag  this  extra  train 
ttiat  was  coming  on  from  Cabool  to  remove 
the  wreck.  This  order  was  given  between 
4  and  5  o'clock  In  the  morning  before  day- 
light The  deceased  took  with  him  a  red  and 
a  white  lantern,  and  went  east  to  flag  the 
train,  and  was  not  again  seen  by  bis  crew 
until  hla  dead  body  was  returned  to  Norwood, 
after  a  lapse  of  1^  hours  after  the  time 
that  be  went  east  with  bis  lanterns.  The  re- 
lief train  arrived  at  Norwood  at  about  6 
o'clock.  At  tbe  time  tbe  deceased  was  or- 
dered to  flag  the  relief  <traln,  his  conductor 
stated  to  him  that  the  engine  would  be  back- 
ing towards  Norwood  and  would  have  no 
lights  because  the  tender  would  be  In  front. 
He  was  not  seen  to  take  any  torpedoes  with 
hUn.  This  was  the  statement  of  his  con- 
ductor, J.  W.  Edwards. 

Engineer  Cadle,  who  was  in  charge  of 
tbe  engine  of  the  relief  train,  stated:  That 
be  received  orders  at  Cabool  to  return  to 
Norwood;  that  he  left  Cabool  at  about  4:47 
a.  m.;  that  there  was  no  headlight  on  tbe 
tender  towards  tbe  west,  but  that  there  was 
an  electric  light  in  tbe  cab  to  enable  the  flre- 
man  to  discharge  his  duties.  He  stated  that 
when  be  was  within  about  tbree-fourths  of 
a  mile  from  Norwood,  rounding  a  curve,  he 
was  running  about  22  miles  an  hour,  when  the 
engine  hit  the  torpedoes.  He  testified:  That 
he  did  not  see  the  deceased  at  any  time  be- 
fore he  stnu^  him  or  at  the  time  be  struck 
him ;  that  the  track  was  straight  from  where 
he  rounded  the  curve  for  a  mile  towards 
Norwood;  that  he  liad  given  his  signals 
about  one-fourth  of  a  mile  east  of  where  the 
deceased  was  killed,  which  oon^ted  of  two 
long  and  two  short  whistles,  that  being  the 
usnal  and  ordinary  signal  on  approaching  a 
statlMi;  and  that  these  signals  could  have 
be«i  beard  a  distance  of  at  least  a  mll&  Tbe 
whistles  were  given  by  bim  on  approadi- 
Ing  the  cnrve^  and  be  ran  the  locomotive  be- 
tween one-fonrth  and  one-eighth  of  a  mile 
aft^  sound^g  the  wblatlea  before  striking 
the  first  torpedo.  He  stated  that,  when  he 
ran  over  the  first  torpedo,  he  Immediately 
tried  to  stop  the  train,  and  when  be  struck 
the  second  torpedo  be  at  once  put  the  brake 
In  emergency  and  was  trying  to  see  a  light 
The  two  toivedoes  w^  about  80  feet  apart 
He  testified:  That,  when  he  was  looking  for 
a  signal  or  a  flagman,  be  beard  a  dull  sound 
and  aaw  an  object  ndl  down  the  bank  that 
he  13ioii^t  migbt  be  ft  bog;  that  the  moni- 
ing  was  dilBly  and  foggy;  that  he  was 
keepbig  a  locAont;  but  tiiat  he  did  not  see 
the  deceased  (ff  stiq*  bis  engine  before  strik- 
ing Um;  that  tbe  distance  from  whow  he 
rsn  over  flw  first  torpedo  to  where  be  wtntcSt 
the  deceased  was  from  00  to  80  feet ;  that 
tbe  engine  was  running  22  miles  an  boar; 
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and  that  It  would  have  required  from  200  to 
250  feet  in  which  to  have  stopped.  He  fur- 
ther stated  that  Just  before  be  reached  Nor- 
wood he  expected  a  flagman  to  be  there,  and 
he  was  looking  out  for  him  and  trying  his 
best  to  find  him — "straining  every  nerve  for 
that  purpose" — and  saw  nobody  on  the  track. 
He  stated:  That,  if  deceased  had  been  stand- 
ing up  on  tbe  track  or  by  the  side  of  the 
track,  he  could  have  seen  deceased  alwut  40 
feet  from  the  front  end  of  tbe  locomotive 
and  beyond  that  point,  he  could  iiave  seen  a, 
person  on  or  near  the  track  200  feet  from  tbe 
front  end  of  the  tender.  That  the  explosion 
of  the  torpedoes  Indicated  to  hbn  that  a 
flagman  was  in  the  neighborhood.  After  the 
object  was  struck,  the  engineer  went  on  to 
Norwood  at  a  speed  of  or  eight  miles  an 
hour.  That  upon  his  arrival  at  Norwood 
he  made  an  examination  of  the  engine  and 
tender  and  found  pieces  of  a  man's  clothing 
and  blood  on  the  tank  trucks  on  the  left 
aide  going  towards  Norwood.  He  then  went 
to  the  place  where  he  thought  the  deceased 
was  struck  and  found  lantern  frames  in  the 
middle  of  the  track  near  the  left  rail. 

Witness  Bibee,  the  conductor  of  the  relief 
train,  testified  for  the  plaintiff  as  to  the  dis- 
tance in  which  a  train  ought  to  be  stopped 
under  the  circumstances  detailed  in  evidence 
If  the  train  was  running  22  miles  an  hour, 
and  he  fixed  the  distance  at  210  feet  Ue 
stated  that  he  heard  tbe  explosions  of  the 
torpedoes,  that  there  were  two  of  them*  and 
that  tb^  were  on  the  curve. 

W.  r.  Evans  and  John  H.  Lucas,  for  ap- 
pelant G.  A.  Watson  and  Hamlin  ft  Seawell, 
for  respondent 

NIXON.  P.  J.  (after  stating  tbe  facts  as 
above).  As  we  have  seen  In  the  statement 
of  this  case,  this  action  is  for  a  liability 
a«ated  by  section  2894  of  the  ReTlsed  Stat- 
utes at  1880,  amended  by  ham  1905,  p.  ISd, 
i  1  (Ann.  St  1006^  p.  mt),  and  tbe  liability 
of  the  defendant  Is  based  upon  the  negllgenoe 
of  Its  servants  In  operating  a  locomotive, 
and  there  can  be  no  llabUltgr  under  weU-es- 
tabllshed  principles  unless  tbe  plaintlfl  has 
shown  the  ne^igence  of  tbe  defendant's 
swvants.  That  Is  the  very  ground  of  re- 
covery fixed  by  the  statute  nndo:  which  this 
suit  Is  ^osecnted.  Negllgencs  Is  an  aflarma- 
tlve  fact  to  be  established  by  inoof  before 
there  can  be  any  recovery  on  account  of  It, 
and  it  Is  a  qtiestlon  of  law  whether  tbe  ev- 
idence In  a  glvcai  case  tends  to  prove  such 
negligence.  Upon  a  considemtlon  of  tbe  facts 
in  this  case-^vlng  the  id^nttff  the  most 
favorable  inten»retation  that  they  will  allow 
of  or  that  can  bs  reas(niably  pat  apou  than 
as  well  as  evexy  fair  Inference  from  the  tects 
—If  negjlgoice  is  not  shown  affirmatively 
from  such  facts,  there  can  be  no  recovery 
by  tbe  plaintiff.  Ryan  v.  McC^nlly.  128  Mo. 
036.  27  S.  W.  638:  Keown  v.  St  Louis  R.  CkK, 
141  Mo.  8e»  41  S.  W.  026;  Tarwater  v.  Han- 
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nibal  &  St  J.  R.  Co.,  42  Mo.  198 ;  Lorell  t. 
Kansas  City  S.  R.  Co.,  121  Mo.  Aps>.  466,  S7 
S.  W.  193. 

It  has  been  said  ttiat  the  definltioiui  of 
"negligence"  by  courts  and  text-writers  are 
more  numeroas  tiian  any  other  title  within 
the  Bcxype  of  the  law;  bnt,  after  we  have 
gone  over  and  examined  all  of  snch  defini- 
tions, at  last  we  mnat  come  to  the  supreme 
test — the  test  of  common  sense:  Did  the 
human  ag«it  In  chaise  of  the  InstrameDtallty 
that  caused  the  Injury  act  with  the  care  that 
an  ordinarily  prudent  man  under  the  same 
circumstances  would  have  exercised?  If  he 
did,  there  la  no  actlenable  negligence. 

Stripped  of  all  superfluous  verbiage  and 
simply  stated,  the  charge  of  n^llgence  in  the 
petition  means,  and  can  only  mean,  that  the 
engineer  In  charge  of  the  relief  train  did 
see,  or  by  the  exercise  of  ordinary  care  could 
have  seen,  the  deceased  on  or  near  the  rail- 
road track  in  a  place  of  peril  in  time  to  have 
given  him  signals  or  stopped  the  train  and 
prevented  the  accident  The  law  of  negli- 
gence In  this  state,  as  charged  in  the  petition, 
has  been  often  stated.  Where  a  defendant  or 
Its  servants  before  an  accident  discovered, 
or  by  the  exercise  of  ordinary  care  might 
have  discovered,  plaintiff's  perilous  position, 
and  neglected  to  use  the  means  at  their  com- 
mand to  prevent  the  Injury  when  the  use  of 
Bucb  means  would  have  prevented  the  injury, 
the  defendant  is  liabla  Kellny  v.  Missouri 
Pacific  Ry.  Co.,  101  Mo.  67,  13  S.  W.  806.  8 
L.  R.  A.  783;  Morgan  v.  Wabash  Ry.  Co., 
159  Mo.  262,  60  S.  W.  196.  Afl  was  said  in  the 
case  of  Scullln  v.  Wabash  Ry.  Co.,  184  Mo., 
loc.  cit.  707,  83  S.  W.,  loc.  clt  764:  "This  Is 
too  well-settled  law  In  this  state  to  require 
any  further  dlscosslon  of  it"  And  yet  In 
this  case  we  have  tabulated  by  the  Industry 
of  respondenfs  counsti  some  40  or  60  casee 
to  establMi  this  well-known  doctrine 

In  support  ot  their  ccmtentiini  that  tiie  de- 
murrer of  the  appellant  to  the  respondent's 
evldoice  was  pn^kerly  overmled  by  the  trial 
court,  we- have  been  directed  by  learned  coun- 
sel for  re8p<Hidait  to  nnmerous  cases  decided 
by  the  app^ate  courts  of  this  state.  An 
analysis  ot  tbe  cases  cited  makes  It  apparwt 
that  they  do  not  belong  to  a  class  like  ttie 
present  by  reason  of  an  entirely  different 
state  of  facta  developed.  In  this  case  there 
Is  no  tesUuKUiy  which  fnmlsfaes  any  reason- 
able ground  fbr  expectation  cx  antldpatlm 
by  those  In  diarge  c£  the  relief  train  <rf  tlier 
presrace  of  any  person  on  or  so  near  tlie 
track  as  to  be  In  a  iriace  of  peril  at  the  time 
of  the  accident;  ot  so  long  before  the  acci- 
dent as  to  have  enabled  the  engineer,  by  tlie 
use  of  the  appliances  at  bis  command,  to 
hare  stopped  the  train  before  it  struck  de- 
ceased. Hence  the  one  qnestlim  In  ttils  esse 
did  not  arise  In  Uunm  cases  dted,  and  ttaeiy 
hare  no  application  to  the  facts  of  this  case^ 
HolwersoD  t.  St  Louis  ft  8.  Ry.  Co.,  197  Mo. 
210,  67  8.  W.  770,  60  L.'  R.  A.  8S0. 
As  tbere  are  no  tangible  facts  or  drcum- 


rtancee  to  show  where  the  deceased  went  on 
the  tract  or  so  near  It  as  to  Imperil  bis  safe- 
ty, there  Is  no  proof  that  the  engineer  could 
hare  stopped  his  train  in  time  to  have  aver^ 
ed  the  accident,  and,  tbere  being  a  fsilore 
to  prove  negligence^  no  liabiUty  would  at- 
tach to  the  d^endant  con^any.  So  that  the 
one  question  which  the  plaintiff  had  to  nudn- 
taln  to  support  his  case  wu :  When  did  the 
deceased  go  tipon  tiie  track  in  flront  of  the 
approadilng  train?  Without  this  qnestUm 
being  answered  tangible  evldenoe^  flw 
judgmoit  falls  to  the  gronnd  Uke  a  boose  of 
cards.  The  one  necessary  vital  fact  to  be 
proven  by  tbe  pbUntlff  was:  Wha  did  the 
deceased  go  upon  the  track  In  front  of  tbe 
approaching  train  and  place  himself  In  a 
positi<m  of  perilf  This  Is  not  a  question  of 
presumption ;  It  Is  a  qneston  of  tact  To  tills 
questlcm  the  most  scmtlnlElng  examination  ot 
the  eiidence  falls  to  give  any  answer.  It  la 
as  silent  as  the  grave  and  as  vcriceless  as  tbe 
Egyptian  aphinx.  And  no  argument,  specula- 
tion, citation  <a  antiunlties.  imaglnatlott,  or 
presun^on,  however  ingenikmsly  devised  or 
protracted,  will  supp^  this  missing  ^ston& 
Witbont  It,  ibe  whole  case  of  tbe  plaintiff 
falls  into  shapeless  mliM. 

The  court  in  this  case  gave  but  one  Instrnc- 
tlon  as  to  netflgfflice  for  the  plaintiff,  to 
the  ettect  Ibat,  if  the  jury  thonld  find  from 
the  evidence  that  the  deceased  was  on  or 
near  the  track  In  sodi  a  position  as  to  be  in 
Imminent  peril  of  being  stmck  by  the  ap- 
proaching train  and  that  the  defendants  on- 
ptoyes  In  Charge  of  the  engtaie  were  aware 
of  bis  peril  in  time  to  have  enabled  tbem  by 
the  exercise  of  ordinary  care  to  have  stc^ 
ped  tbe  train  and  averted  the  Injury,  aod 
they  failed  to  exercise  sndi  care,  by  reason 
vt  whlA  the  decessed  was  killed,  tbe  jury 
should  find  tbe  Issues  for  the  plaintiff.  This 
was  an  entirely  omrect  dedantion  of  tbe  law 
provided  tbere  was  ai^  evidence  to  sustain  it 

Yet  the  conrt  for  tbe  deCmdant  gave  this 
fnrtber  instruction:  "The  court  instraets  the 
jury  tha:t  tbere  Is  no  evid^ce  In  this  rase 
that  the  deceased  was  on  or  near  the  teadc  In 
a  place  of  p^  tar  enontfi  away  from  tlie 
engine  that  tbe  engineer  could  thereafter 
bare  stopped  tbB  train  by  tbe  ezerdse  of  or- 
dinary care  on  tiie  part  of  tiie  engineer  In 
time  to  have  averted  tbe  injury,  and  you 
cannot  find  for  tiie  plalntifl  <m  that  ground.'* 
In  otiier  words,  the  court  Instructed  the 
Jury,  on  flie  one  babd,  that,  if  the  deceased 
was  on  or  near  the  track  in  muSk  a  position 
of  peril  that  he  was  seoi  conld  bsve  been 
seen  In  time  to  have  averted  the  aoddnit 
the  Jury  should  And  for  tiie  ^alatlff;  bnt 
for  the  dtfendant,  the  court  instnieted  Qie 
Jury  that  there  was  no  evidence  In  the  cas» 
that  the  deceased  was  on  the  track  of  the  de- 
fendant or  near  it  In  sndt  a  place  of  danger 
that  be  coald  have  been  seen  by  the  engineer 
in  charge  ot  tbe  train  bi  time  to  have  enabled 
blm  to  prsvttit  Ibe  aoctdent  In  abort  the 
conrt  instmcted  tbe  Jnry  tiiat  tiisy  should 
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8  as  tain  a  demurrer  to  plaintiff's  evidence  In- 
stead of  talcinc  that  resposBibiUtr  upon  blm- 
eelf  and  acting  on  tbe  stroigth  of  his  con- 
Tlctlons. 

Hie  deceased  knew  Uiat  the  train  was  ap- 
proadiing  from  tbe  east  because  he  went  out 
for  the  very  purpose  of  meeting  It  He  was 
suffidentlr  Informed  as  to  the  condition  of 
the  approaching  train — ^how  it  was  made  up, 
that  the  tender  would  be  in  front,  and  as  to 
the  Ughta  on  it  He  needed  no  special  train- 
ing or  long  experlMice  in  order  to  be  apprised 
of  tbe  danger  of  being  on  the  track  In  front 
of  the  approaching  train.  As  far  as  Is  shown 
by  the  testimony  In  this  case  the  duty  that 
lie  was  called  upon  to  discharge  in  flagging 
the  relief  train  did  not  require  his  presence 
upon  {he  track  In  front  of  the  approaching 
train  or  so  near  the  track  as  to  Imperil  his 
safety;  that  he  was  not  required  in  any 
way,  by  instructions  of  the  company  or  by 
any  of  its  rules  and  regulations,  or  for  very 
necessity  or  customary  usage,  to  be  upon  tbe 
track,  or  so  near  it  as  to  Imperil  his  safety 
In  order  to  discharge  the  duty  that  he  had 
undertaken. 

Again,  the  engineer  In  charge  of  the  relief 
train  bad  no  reasonable  grounds  to  appre- 
hend that  the  flagman  in  discharge  of  bis 
duties  would  be  in  front  ot  the  «iglne  or  so 
near  tbe  track  as  to  imperil  bis  safety  la 
fla^ng  the  train.  Consequently,  this  en- 
gineer was  not  required  to  dischai^  the 
same  duty  towar<te  the  deceased  that  he 
would  ordinarily  have  been  required  to  dis- 
charge if  he  had  been  approaching  a  public 
crossing  or  passing  through  any  place  where 
lie  ^ould  have  expected  to  meet  pedestrians 
crossing  the  track  or  In  cases  where  he  woold 
expect  workmen  on  the  track.  Nor  had  he 
any  r^t  to  expect  or  apprehend,  so  far  as 
tbe  evidmce  goes  In  this  case,  that  the  de- 
ceased In  flasginff  tlie  trahi  would  expose 
bis  person  In  any  way  to  be  injured  by  this 
train.  It  is  true  the  evidence  shows  that, 
after  tbe  explosion  of  the  torpedoes  under 
tils  train,  he  expected  a  flagman  to  be  there, 
and  that  he  was  looking  for  him  and  trying 
to  see  him;  but  there  Is  no  evidence  from 
which  we  can  deduce  any  fact  or  Inference 
favorable  to  tbe  plaintiff  that  the  engineer 
was  looking  for  tbe  flagman  with  the  expec- 
tation or  apprehension  iliat  It  would  be  nec- 
essary to  give  him  signals,  or  to  slow  down 
or  stop  the  train,  or  tliat  the  flagman  would 
be  In  a  place  of  peril  on  or  near  tlie  track. 

The  same  rule  would  apply  to  flagmen  as 
to  other  employes  working  on  or  near  the 
railroad  track.  In  the  case  of  Bvans  v,  Wa- 
basb  Ry.  Co.,  178  Mo.,  loc.  dt  517,  77  S.  W., 
loc.  clt  518,  Burgess,  J,  speaking  for  the 
court,  said:  "It  will  not  do  to  apply  this  rule 
(tbe  htunanltarlan  doctrine)  In  all  Its  strict- 
ness to  sectlonmen  wheoe  business  It  Is  to 
work  upon  and  keep  In  rspatr  railnwd 
tracks^  for  th^  are  supposed  to  look  after 
tbeir  own  penKmal  safety,  and  to  know  of 
the  time  at  which  trains  pass,  to  look  for 


them  and  see  them,  and  to  move  out  of  the 
way.  It  Is  common  knowledge  that  these 
men  often  voluntarily  wait  until  trains  get 
dangerously  close  to  them,  and  then  st^  out 
of  danger  and  let  them  pass  by,  and  to  re- 
quire trains  to  stop  on  all  such  occasions, 
when  sectlonmen  are  discovered  on  the  track, 
would  not  only  be  imposing  upon  railroads 
unjust  burdens,  but  would  greatly  interfere 
with  traffic  and  travel.  Those  In  charge  of 
trains  have  the  ri^t  to  presume,  Is  tbe  first 
place,  that  such  persons  wUI  keep  out  of 
danger,  and  not  until  they  have  good  reason 
to  believe  that  they  will  not  do  so,  and  then 
fall  to  use  all  proper  means  at  tbelr  com- 
mand to  prevent  injuring  them.  In  conse- 
quence of  which  tbey  are  Injured  or  are  in- 
jured by  reason  of  the  willful  negligence  of 
those  In  charge  of  the  train,  should  tbe  de- 
fendant be  held  liable,  and  there  was  noth- 
ing of  that  kind  in  this  case."  See  Davies 
V.  Pet^le's  Ry.  Co.,  15d  Mo.  1,  59  S.  W.  982; 
Clancy  v.  St  Louis  T.  Ca.  192  Mo.  816,  91 
S.  W.  BOG. 

The  euglncOT,  while  less  than  half  a  mile 
from  where  deceased  was  struck,  bad  sound- 
ed the  usual  signals  given  on  approaching  a 
station,  which  Uie  evidence  shows  could  have 
been  heard  a  mile.  When  be  rounded  the 
curve  and  heard  the  first  torpedo  explode  and 
first  had  reason  to  apprehend  the  presence  of 
tbe  flagman  in  the  vicinity,  be  Immediately 
tried  to  stop  the  train,  and,  when  he  struck 
the  second  torpedo,  he  put  tbe  brake  In  emer- 
gency. He  stated:  That  It  was  a  drizzly 
and  foggy  night;  that  be  was  trying  to  see  a 
light  or  a  flagman,  and  "straining  every 
nerve  to  do  so,"  and  could  see  nothing;  that 
soon  after  tbe  train  passed  over  tbe  second 
torpedo  he  heard  a  dull  sound,  and  saw  an 
object  roll  down  tbe  bank  which  he  thought 
might  be  a  hog,  but  which  afterwards  prov- 
ed to  be  deceased;  that  tbe  distance  from 
where  he  struck  the  first  torpedo  to  the  place 
where  he  struck  the  second  was  a  distance  of 
QO  or  80  feet;  and  that  at  the  time  he 
struck  the  first  torpedo  he  was  running  22 
miles  an  honr.  The  three  witnesses  for  the 
plaintiff  testified  that  with  all  the  appli- 
ances at  the  command  of  the  engines,  be 
could  not  have  stopped  the  train  In  a  less 
distance  than  210  feet  If  then,  npon  plain- 
tiffs own  showing,  the  engineer  had  no 
grounds  to  apprehend  the  presence  of  the 
flagman  In  the  vicinity  until  he  struck  tbe 
first  torpedo,  and  If  at  that  time  the  deceased 
was  at  the  place  standing  on  the  track  where 
he  was  struck — only  80  feet  from  tbe  engine 
— and  the  engine  could  not  have  been  stopped 
In  less  than  200  feet  there  Is  absolutely  no 
showing  of  negligence.  So  that  if  tbe  en- 
gineer had  been  dialled  with  the  aK>reben- 
BloD  of  the  presence  of  the  flagman  In  the 
neighborhood  by  the  explosion  of  tbe  first  tor- 
pedo,  and  If  at  that  time  he  had  known  that 
the  deceased  was  on  tbe  track,  he  could  not 
hare  averted  tbe  accident 

We  must  thaef<c«e  recur  to  the  proposl- 
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tlon  already  stated — tbat  nnlcm  the  eyldence 
adbowa  tiiat  flw  ^^giwAf  In  charge  of  the  re- 
lief train  did  aee  the  deceased,  or  could  have 
Beta  bim  b7  the  exercise  of  wdlnary  care,  In 
time  to  bare  prevented  the  accident,  there  la 
no  liability.  Asaln,  without  any  evidence 
as  to  when  deceased  went  npon  the  track  or 
how  he  had  been  npon  It  before  he  was 
struck,  bow  can  the  conclnaloii  be  drawn 
from  the  eiiduice  that  the  engineer  saw  htm, 
or  could  bave  seen  talm,  In  time  to  bare  pre- 
vented the  accident?  TbSB  case  is  one  where 
the  most  carafol  examination  shows  that  all 
the  facts  connected  with  Uie  aoddent  fall  to 
point  to  the  ne^lgence  of  the  defendant  as 
the  proximate  cause  of  the  Injury,  but  re- 
veals a  state  of  facts  from  which  an  Inf^ 
race  could  as  reasonably  be  drawn  that  tbi" 
acddoit  was  due  to  a  cause  or  causes  other 
than  the  negligence  of  the  defendant  In 
Bucb  a  case  plaintiff  cannot  rely  upon  mere 
proof  of  anrronndlng  facts  and  drcomstan- 
ces;  nor  Is  the  defendant  called  upon  to  ex- 
plain the  cause  of  the  accident  or  purge  it^ 
self  of  Inferential  negligence.  The  doctrine 
of  res  Ipsa  loquitur  does  not  apply  in  this 
casf^  and,  unless  vre  are  to  assume  negli- 
gence from  tbe  fact  of  death  1^  reasmi  of  In- 
juries received  from  a  locomotive  in  defend- 
ant's service,  there  can  be  no  recovery  in 
cases  like  this. 

On  the  showing  made  by  the  plaintiff— 
and  no  evidence  was  Introduced  by  tbe  de- 
Cokdant — there  was  no  such  evidence  of  neg- 
llgence  as  autiiorlzed  a  recovery  In  thta  case. 
Our  conclu8l(m  Is  that  the  trial  court  should 
bave  given  defendant's  Instruction  In  the  na- 
ture of  a  demurrer  to  the  evidence  at  the 
close  of  plaintiff's  case. 

The  Judgment  Is  therefore  reversed.  All 
concur. 


JOBES  V.  WILSON  et  al. 

(Sprlog&eld  Court  of  Appeals.   Missouri.  Jan. 
3. 19ia) 

1.  TrTAI,  d  252*)  —  iNSTBTTCnOTf s  —  ASSUIIF- 

WON  ov  Facts  Not  Shown. 

Ad  fiutroctioii,  mbmitting  to  the  jury  the 
falsi^  of  certain  representations,  is  error,  where 
there  Is  no  evidence  that  they  were  faise. 

gSd.  Note.^ror  other  eases,  see  Trial,  Gent 
.  I  696;  Dec  Dig.  {  252.*] 

2.  Tbial  <§  253*)  —  iNSTBucnons— lOKOBiKO 
Issues. 

An  instruction,  submitting  to  the  Jury  the 
falsity  of  certain  representations,  which  ijpiores 
tbe  question  whether  the  representations  were 

believed  and  relied  on,  is  error. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SS  613,  «17;  Dec.  Dig.  i  253.*] 

3.  Bills  ano  Notes  (i  90*)— Waitt  of  Con- 

BIDERATIOH. 

Where  a  note  was  given  for  the  full  price 
of  a  horse  purchased  after  pavins  the.  larger 
pnrt  thereof,  on  the  representation  of  the  sell- 
er's acect,  who  made  the  sale,  that  he  had  no 
authority  to  indorse  tbe  payment,  the  note  was 


obtained  wlUiout  omakleEattoo,  whether  sodi 
representations  were  bise  or  not 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Cent  Dig.  H  16S,  164;  Deb  Dir.  I 
90.*] 

4.  Bills  and  Nona  (|  497*)— Bona  Fids 

PUBCHABEBB— BUBDEN  09  PROOF. 

Negotiable  Instruments  Law  1905  (Liws 
1905,  p.  250;  Ann.  St.  1006,  !  463-65),  t  55, 
provides  that  the  "title  of  a  person  who  oeto- 
tiates  an  instrument  is  defective  •  •  •  «hra 
he  obtains  the  instrument  or  •  *  •  negoti- 
ates it  in  breach  of  faith  or  under  such  circum- 
stances as  amounts  to  fraud."  Section  58  pro- 
vides that  where  "it  is  shown  that  the  title  of 
any  person  who  has  negotiated  an  instmment 
is  jdefective  the  burden  ia  on  the  holder  to  prove 
that  be  or  some  person  under  whom  he  claiins 
acquired  the  title  as  a  holder  in  due  course." 
Held  that  where  a  note  for  the  price  of  a  horse 
was  delivered  to  tbe  agent  ot  the  payee  after 
the  greater  part  thereof  was  paid,  on  tbe  afrent's 
representations  that  he  bad  no  authority  to  in- 
dorse such  payment  hnt  would  have  the  pa^ee 
do  so,  which  was  not  done,  the  assignee  criE  tbe 
note  has  tbe  burden  ot  showing  that  he  Is  a 
bona  fide  holder  In  due  course. 

[Ed.  Note.— For  other  cases,  aee  Bills  and 
Notra,  Cent  I^.  II  1676-16S7:  Dea  Dig.  I 
497.*] 

5.  PLBADmo  (I  84*)— Action  on  Notb-Sef- 

AKATX  ANSWEB  OF  MaKSBS. 

Where  each  of  ssveral  makers  ot  a  note 
delivered  to  the  agent  of  tbe  payee  rely  in 
defense  on  different  statements  made  to  them 
by  the  agent  when  tbe  note  was  executed,  sep- 
arate answers  should  be  filed  by  each  maker. 

[Ed.  Note.— For  other  cases,  see  Fleadinft 
Cent  Dig.  »  16&-171 ;  Dec.  Dig.  {  84.*] 

6.  Bnis  AND  Notes  (I  637*)-^(?no»  bt  As- 
signee—Bona  FxnES  <w  Plaintiff— Ques- 
tion FOB  JUBT. 

In  an  action  on  a  note  dt  the  aasignee 
thereof,  where  it  Is  shown  that  there  was  fraud 
by  the  payee  in  obtaining  the  note,  whether 
plaintiff  IS  a  bona  fide  bolder  is  a  qnesticHL  for 
the  Jury. 

[Ed.  Note.— For  other  cases,  see  BXOm  and 
Notes,  Decw  Dig.  |  687.*] 

7.  Bnxs  AND  Notes  (|  609*)— Action  bt  As- 
siONGE  — Bona  Fiues  of  Plaibtuf  —  Evi- 
dence. 

In  an  action  on  a  note  by  the  asslgDee 

thereof,  on  the  question  of  plaiatilTs  bona  Sdn 
the  jury  may  con^der  the  facts  that  plaintiff 
purchased  the  note  without  recourse,  without 
knowing  the  makers,  and  without  inquiring  as 
to  their  financial  condition  except  statements  hj 
the  payee,  and  that  be  paid  but  a  litis  mote 
ttian  one-half  of  Its  face  value. 

[Ed.  Note.— For  other  cases,  see  Bills  and 
Notes,  Gent  Dig.  H  1T40-17&;  Dee.  Dig.  I 
509.*] 

Appeal  from  Circuit  Court,  CbilstlBn  Coun- 
ty ;  John  T.  Moore,  Judge. 

Action  by  0.  S.  Jobes  against  H.  H.  Wil- 
son and  others.  Defendants  had  Judgment 
and  plaintiff  appeals.  Reversed. 

Milton  Schwind  and  J.  W.  Hartley,  for  ap- 
pellant G.  A.  Watson  and  O.  A.  UcCaffeity, 

for  respondents. 

GRAY,  J.  This  is  a  suit  on  a  promissory 
note,  dated  April  2, 1906,  for  $1,067.  due  July 
1,  1907,  payable  to  A*  J-  Ream  &  Co.  at  the 
Bank  of  Nlxa,  Mo.,  and  with  Interest  at  6 
per  cent  per  annum  before  maturity,  and  8 


•For  otber  easss  see  same  topic  and  secUon  MUHBBB  In  Uto.  St  Am.  Digs,  un  to  date,  *  Bevsnsr  btfexes 
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per  cent  after  maturity,  payable  annually, 
and  signed  by  the  reepondente.  On  the  note 
are  the  following  Indorsementa :  "April  2, 
1906.  paid  $230.00.  Wlthont  recourse,  A.  J. 
Ream  &  Co."  The  appellant  sued  on  the  note 
In  the  Christian  county  circuit  court,  and 
claimed  that  he  bongbt  the  same  In  June, 
1906,  with  two  other  notes  of  the  Bame 
amountB,  with  the  same  credits  Indorsed 
thereon,  and  signed  by  the  same  parties.  The 
answer  of  the  defendants  alleges  that  the  pay- 
ees, through  their  agent,  a  Mr.  Guggle,  agreed 
to  sell  a  standard  bred  stallion  for  $3,200,  to 
be  represented  by  16  shares  of  stock  of  $200 
per  share,  and  If  any  of  the  said  shares  of 
stock  remained  unsold,  the  payees  would  take 
the  same ;  that  it  was  further  agreed  in  case 
said  stallion  died  within  one  year  from  the 
date  of  delivery,  the  purchasers  should  have 
the  option  of  choosing  another  horse,  or  re- 
ceiving $1,000  of  Insurance,  which  the  sellers 
carried  on  each  of  their  horses  In  a  "blan- 
ket" policy ;  that  It  was  further  agreed  that 
the  contract  should  be  reduced  to  writing  and 
delivered  to  said  purchaser ;  that  10*^  shares 
of  said  stock  were  sold  by  the  payees,  through 
said  agent,  to  parties  other  than  these  de- 
fendants, for  which  the  said  agent  received 
for  the  payees  the  sum  of  $2,100;  that  1% 
shares  of  said  stock  were  not  sold,  and  were 
retained  by  the  sellers ;  that  the  remaining 
4  shares  of  stock,  aggregating  $800,  were  sub- 
scribed for  by  the  defendants;  that  on  the 
2d  day  of  April,  1906,  and  after  the  said 
Guggle  had  received  the  sum  of  $2,100  for 
the  said  payees,  and  after  the  said  agent  had 
taken  over  the  1^  shares  of  stock,  amount- 
ing to  the  sum  of  $300,  he  folsely  and  fraud- 
ulently represented  to  the  said  defendants 
that  it  was  necessary  for  them  to  sign  prom- 
issory notes  for  the  full  amount  of  the  pur- 
chase price  of  said  stallion;  that  the  said 
notes  would  be  sent  to  A.  J.  Ream  &  Co.,  and 
tttat  the  note  sued  on  in  plaintlfF's  petition 
would  be  canceled  and  returned  to  defend- 
ants ;  that  the  second  note  for  a  like  amount 
would  be  canceled  and  returned  to  the  de- 
fendants, and  that  a  credit  of  $466  would  be 
placed  npon  the  third  note;  that  relying  up- 
on the  false  and  frandulent  representations 
of  said  agent,  they  were  induced  to  sign  the 
notes  herein  referred  to.  They  further  al- 
leged that  the  credits  of  $2,600  were  never 
placed  on  said  note ;  that  the  said  two  notes 
were  not  canceled ;  that  the  written  contract 
was  never  delivered ;  that  the  stallion  so  pur- 
chased died  within  12  months ;  and  that  the 
payees  refused  to  furnish  another  or  pay  the 
$1,000;  and  alleging  that  the  said  notes  were 
wholly  without  consideration  and  void,  and 
specially  denying  that  plalntllC,  before  ma- 
turity of  said  note,  purchased  the  same  In 
good  faith  for  a  valuable  consideration.  The 
reply  was  a  general  denial. 

At  the  trial  the  plalutifT,  Jobes,  testified 
In  his  own  behalf,  to  the  effect  that  he  bought 
the  notn  for  about  $1,760  to  $1,850;  that  he 
knew  In  a  gmeral  way  how  the  buslneas  ot 
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the  payees  was  conducted — that  Is,  that  a 
horse  would  be  sold  In  the  neighborhood,  and 
notes  given  for  the  purchase  price — ^that  be 
made  no  eflCort  to  ascertain  the  solvency  of 
the  signers,  but  relied  upon  his  experience  as 
a  bank  examiner  In  buying  that  class  of  pa- 
per, but  further  stated  he  had  some  informa- 
tion from  the  result  of  an  inquiry  one  of 
the  payees  bad  made.  When  he  was  aBked 
If  It  did  not  strike  him  as  a  little  peculiar. 
If  the  payees  thought  the  note  was  good,  to 
sign  It  without  recourse,  he  answered :  "No ; 
it  did  not,  especially  In  view  of  the  facts  in 
connection  with  the  business."  That  he  pur- 
chased the  paper  after  the  partnership  be- 
tween Beam  &  Co.  had  dissolved,  and  each 
had  taken  fals  part  of  the  paper,  and  that 
the  note  was  Indorsed  without  recourse,  for 
the  reason  that  the  partner  who  had  surren- 
dered his  interest  to  the  other  would  not  be 
liable.  The  plaintliT  resided  In  Kansas  City, 
Mo.,  where  the  payees  resided  and  had  been 
in  business.  The  makers  of  the  paper  were 
farmers  In  Christian  county. 

nie  defendant  Wilson  testified  that  Gug- 
gle told  him  that,  in  the  event  the  horse  died, 
another  horse  would  be  furnished,  or  $1,000 
would  be  paid ;  that  ha  only  agreed  to  take 
one-fourth  of  a  share,  which  would  be  $50, 
and  that  one  of  the  other  payees,  Mr.  Bever- 
age, took  one-fourth  of  a  share  with  him,  and 
Guggle  agreed  to  take  their  note  for  $100. 
But  when  the  sale  was  put  through,  Guggle 
come  around  with  notes  for  $3,200,  and  he 
told  him  he  would  not  sign  them,  and  he 
would  have  to  make  $100  note,  but  Guggle 
said,  "You  sign  these  notes,  and  I  will  send 
them  on  to  the  office  and  have  a  $3,100  cred- 
it placed  on  them,"  but  after  he  got  their 
signatures,  he  took  the  three  notes  and  had- 
them  signed  by  the  other  parties,  and  when 
the  horse  died,  the  makers  were  notified  that 
no  horse  would  be  furnished.  On  cross-ex- 
amination he  testified  that  Guggle  said  he 
could  not  credit  the  notes,  and  that  he  did 
not  have  the  power  to  do  that,  but  he  would 
explain  it  to  Ream,  and  they  would  credit 
the  notes.  The  defendant  Brown  testified  that 
he  took  a  one-half  share,  and  when  he  did, 
he  was  told  by  Guggle  that  the  horse  was 
Insured  for  $1,000,  and  If  he  died  within 
three  breeding  seasons,  another  horse,  or  $1,- 
000,  Just  as  he  wished,  would  be  furnished; 
that  when  he  signed  the  notes,  Guggie  told 
him  that  when  the  notes  were  sent  to  Kan- 
sas City,  the  company  would  credit  the  notes 
for  all  that  was  paid,  and  that  he  (Brown) 
was  not  standing  good  for  anybody  else,  be- 
cause he  had  certificates  showing  how  much 
each  had.  W.  A.  Boyta,  a  defendant,  testi- 
fied that,  when  he  made  inquiry  as  to  why 
the  parties  were  asked  to  sign  a  $3,200  note, 
Guggie  said  he  could  not  credit  them,  and 
that  the  company  would  credit  them  when 
they  were  sent  in. 

All  the  testimony  showed  that  the  parties 
were  to  have  shares  of  stock  at  the  rate  of 
$200  per  share  for  the  Interest  they  had  In 

Digitized  by  GooqI( 


650 


124  SOUTHWESTCBN  REPORTER. 


the  animal,  and  tbere  was  abundant  testi- 
mony to  prove  that  Ougy^  represented  to 
them  that  he  did  not  have  the  power  to  cred- 
it the  notes  with  the  payments  made,  but  the 
same  wonld  have  to  be  done  at  Kansas  City, 
and  that  he  also  agreed  that.  In  case  the 
animal  died  within  three  breeding  seasons,  a 
new  horse  would  be  delivered,  or  $1,000  paid, 
at  the  option  of  the  makers.  There  were  11 
names  signed  to  the  note.  The  testimony  Is 
uncontradicted  that  $2,100  had  been  paid  by 
the  makers  on  the  notes  previous  to  the  time 
Gu^e  took  them  to  Kansas  City,  and  that 
In  addition  thereto,  certain  shares  of  stock 
were  unsold,  and  that  the  payees  were  to 
take  the  same,  and  to  that  amount  the  pur- 
chase price  of  the  stallion,  which  the  makers 
of  the  note  were  to  pay,  was  thereby  reduced. 
The  horse  died,  and  tbe  payees  refused  to 
furnish  another  animal  or  pay  the  $1,000. 
The  agent  took  the  notes  to  Kansas  City,  and 
had  a  credit  of  $233  placed  upon  each  one, 
bnt  what  was  done  with  the  balance  of  the 
cash  paid  on  the  notes  at  the  time  of  their 
execution  the  evidence  does  not  disclose. 

It  is  claimed  that  the  makers  had  no  right 
to  rely  upon  the  statement  of  the  agent  that 
it  was  necessary  for  him  to  send  the  notes  to 
Kansas  City  to  have  the  full  amounts  cred- 
ited thereon  by  the  payees,  and  that  the 
notes  would  be  canceled  to  the  amoonts  of 
the  payments.  In  passing  upon  the  question 
whether  or  not  perscms  were  justified  In  re- 
lying upon  the  statement  of  agents,  all  sur- 
rounding facts  and  circumstances  should  be 
taken  into  consideration.  According  to  the 
evidence,  Mr.  Guggle  went  Into  this  commu- 
nity where  these  defendants  were  residing, 
and  stayed  for  about  three  weeks.  He  in- 
terested them  In  the  proposition  of  getting  a 
standard  bred  stallion  In  their  neighborhood, 
and  Informed  them  that  the  sellers  of  tbe  an- 
imal would  take  an  interest  with  them  In 
the  enterprise.  The  proposition  was  a  fair 
one,  and  the  payees  were  to  become  part 
owners  with  tbe  purchasers,  and  therefore  it 
is  not  to  be  wondered  that  these  botaest  and 
unsuspecting  citizens  accepted  his  statements 
as  the  truth,  and  relied  upon  them.  It  may 
be  admitted  that  hie  statement  that  he  did 
not  have  authority  to  credit  the  $2,100  on 
the  back  of  the  notes  would  not  have  deceiv- 
ed men  accustomed  to  handling  commercial 
paper,  or  men  accustomed  to  dealing  with 
and  knowing  the  authority  of  agents,  but  tbe 
court  decisions  are  full  of  cases  where  state- 
ments no  more  \inreasonable  than  this  have 
been  relied  upon  by  people  in  the  rural  dis- 
tricts. When  ft  man  has  gone  Into  a  farming 
community  and  obtained  the  confidence  of 
citizens  thereof,  and  obtained  their  hard-earn- 
ed money  for  nothing,  the  courts  should  not 
listen  with  too  willing  care  to  the  cry,  "They 
ought  to  have  kno'wn  better." 

While  there  was  abundant  proof  that  cer- 
tain statements  were  made  by  the  agent  of 
the  payees  and  relied  on  by  the  defendants, 
then  was  no  erldence  that  the  statements 


were  false.  The  respondents  could  not  rest 
by  proving  that  statements  were  made,  and 
that  they  relied  on  them,  but  It  was  neces- 
sary for  them  to  prove  tliat  the  statements 
were  false.  The  court,  at  the  request  of  de- 
fendants, gave  an  instruction  sabmittlng  to 
the  Jury  the  question  of  the  falsity  of  the 
said  representations;  and,  as  there  was  no 
evidence  that  the  representations  were  false, 
the  action  of  the  court  In  giving  tills  instruc- 
tion was  error,  for  which  a  new  trial  must 
be  ordered.  This  instruction  Is  wrong  in  an- 
other Important  particular.  It  entirely  Ig- 
nored the  qoestion  whether  the  defendants 
believed  the  representations  to  be  true  and 
relied  on  them. 

The  answer,  aft^  alining  that  the  r^re- 
sentations  were  made,  and  that  they  were 
false,  and  that  defendants  relied  on  them 
and  were  deceived  thereby,  and  that  on  ac- 
count thereof  the  note  was  fraudulently  ob- 
tained, closes  hy  stating,  "the  note  was  ob- 
tained without  consideration."  If  the  de- 
fendants should  not  be  able  to  prove  that  the 
representations  were  false,  yet,  according  to 
the  answer,  the  note  was  obtained  without 
consideration,  as  the  agent  of  the  payees  had 
the  money  to  pay  the  same  at  tbe  time  It 
was  executed.  What  we  have  Just  said  does 
not,  nnder  the  evidence,  apply  to  all  the  de- 
fendants. The  defendant  Wilson  testified 
that  the  agent  of  the  payees  told  blm  that 
when  the  notes  reached  the  office  of  the  pay- 
ees, $3,100  would  be  credited  on  them,  and 
there  only  wonld  be  left  unpaid  $100^  and 
that  this  unpaid  amount  would  be  applied,  so 
that  $33H  would  be  left  unpaid  on  each  note. 
The  defendant  Wade  testified  that  the  said 
agent  told  him  that  the  money  paid  would  be 
credited  on  the  three  notes,  but  he  did  not 
claim  any  one  of  the  notes  was  to  be  paid  Id 
full  and  returned  to  the  maker,  but  the  notes 
would  have  credits  on  them  showing  who 
had  paid  for  the  stock  subscribed.  No  one 
of  the  defendants  testified  that  out  of  the 
money  paid  to  the  agent  of  the  payees  was 
the  note  sued  on  to  be  paid  in  full  and  re- 
turned to  them,  and  therefore,  under  this  evi- 
dence, the  court  could  not  submit  tbe  ques- 
tion of  total  failure  of  conslderatltm  at  the 
time  the  notes  were  given. 

When  the  suit  is  instituted  by  the  payee 
against  the  maker,  the  right  to  plead  a  p&r> 
tlal  failure  of  consideration  la  not  to  be  ques- 
tioned. But  when  the  suit  Is  brought  by  a 
third  person,  who  has  acquired  the  note  be- 
fore maturity,  the  question  whether  tbe  de- 
tenae  of  a  partial  failure  of  consideration  can 
b«  made,  although  the  purcliaser  of  the  note, 
at  the  time  be  purchased  the  same,  knew 
that  the  maker  did  not  receive  full  consid- 
eration for  its  execution,  is  not  so  easily  an- 
swered. The  note  sued  on  herein  was  ex- 
ecuted after  tbe  negotiable  Instrument  law  of 
1906  (Lawfl  1906,  p.  243 ;  Ann.  St  1906.  H  463— 
1  to  468—197)  had  taken  eCFect,  and  we  believe 
the  provlslonB  of  that  act  settle  the  questtm 
In  this  itftte.  Section  28  o£  that  act  nads: 
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"Absence  or  failure  of  consideration  Is  a 
matter  of  defense  as  against  a.nj  person  not 
a  holder  In  due  course ;  and  partial  failure 
of  consideration  Is  a  defense  pro  tanto,  wheth- 
er the  failure  la  an  ascertained  and  liquidat- 
ed amount  or  otherwise."  This  section  per^ 
mlts  the  defense  of  a  total  or  partial  failure 
of  consideration  against  all  persons  but  a 
holder  In  due  course.  Section  Q2  defines  a 
holder  In  due  course  to  be  a  person  who  has 
taken  an  Instrument  upon  the  following  con- 
ditions: "(1)  That  It  Is  complete  and  regular 
upon  Its  face.  (2)  That  he  became  the  hold- 
er of  It  before  It  was  OTOrdue,  and  without 
notice  that  It  had  be«i  prevlottslr  dlshonar- 
ed,  If  such  was  the  fact  (3)  That  he  took 
It  in  good  faith  and  for  value.  (4)  That  at 
the  time  It  was  negotiated  to  him  be  bad  no 
notice  of  any  infirmity  In  the  Instrument  or 
defect  In  the  title  of  the  person  negotiating  It 
(5)  That  he  took  It  in  the  usual  course  of 
business."  Under  the  laws  of  this  state  as 
they  existed,  prior  to  the  act  of  1905,  there 
was  a  dIfFerence  as  to  the  burden  of  evidence 
In  cases  where  It  was  claimed  the  note  was 
obtained  by  fraud,  and  where  It  was  claimed 
it  was  given  without  consideration.  In  the 
first  case,  when  the  defendant  showed  that 
the  note  was  obtained  by .  fraud,  the  burden 
of  evidence  was  then  on  the  holder  to  show 
that  he  acquired  it  in  dne  coarse,  but  when 
the  failure  of  consideration  merely  was  prov- 
en, the  burden  of  evidence  did  not  shift,  but 
remained  with  the  defendant  to  show  that 
Che  plaintiff  was  not  a  holder  In  due  course. 
Hahn  v.  Bradley,  92  Mo.  App.  399 ;  Bank  v. 
Romlnee,  136  Mo.  App.  57,  117  S.  W.  105; 
Hamilton  v.  Marks,  63  Mo.,  loc.  cit  178.  But 
by  the  act  of  1905  we  believe  that  the  burden 
U  the  same  In  each  case.  Section  59  (page 
290)  of  tbat  act  reads:  "Bvery  holder  is 
deemed  prima  facie  to  be  a  holder  la  due 
course;  tnit  when  It  is  shown  that  the  title 
of  any  persmi  who  tuM  negotiated  the  Instru- 
ment iB  defectlte,  the  burden  Is  m  the  holder 
to  prove  that  he  or  some  person  under  whom 
he  dalniB  acquired  the  title  as  holder  in  due 
coarse." 

It  will  be  noticed  that  In  all  cases  where 
the  title  of  the  person  negotiating  an  Instru- 
ment la  defective,  the  bnr^  Is  <m  the  holder 
tbea  to  prove  he  acqutred  It  in  due  course. 
SecUon  65  defines  a  defective  title  as  follow: 
"^he  title  of  a  person  who  negotiates  an  In- 
strammt  Is  defective  within  the  meaning  of 
tUs  act  when  he  obtained  the  l^trament  or 
Uij  algnatDTe  thereto,  by  ftand,  duress  or 
force  and  fear,  or  other  unlawful  means,  or 
for  an  lll^ral  consideration,  or  when  he  ne- 
KOtlatea  it  In  breach  of  faith,  or  under  such 
ctarcDmstancea  as  amount  to  a  fraud."  If  the 
allegatkHU  of  the  answer  are  true,  or  If  the 
statements  of  the  defendants  as  to  what  was 
to  be  done  with  the  notes  are  to  be  bellerisd, 
then  it  was  an  act  of  bad  faith,  amounting,  to 
a  frand,  on  theqp  defendants,  as  the  term  Is 
defined  In  section  SS,  to  n^tlate  these  notes 
without  placing  the  credits  np<Ht  them,  and 


therefore  the  burden  in  this  case  will  remain 
with  the  plalntlfC,  if  on  another  trial  the  de- 
fendants prove  to  the  satisfaction  of  the  jury 
their  statements  as  to  the  circumstances  un- 
der which  they  executed  the  notes.  In  our 
construction  of  the  act  of  1905  we  are  sup- 
ported by  the  courts  of  other  states.  Hodge 
V.  Smith,  130  Wis.  826,  110  N.  W.  193;  Mc- 
Nlght  V.  Parsons,  136  Iowa,  390,  113  N.  W. 
858,  125  Am.  St.  Rep.  265;  Bourland  v.  Mc- 
Knlght  &  Bro.,  79  Ark.  427,  96  B.  W.  179,  4 
L.  R.  A.  (N.  S.)  718. 

In  this  case,  the  defendants  all  Joined  In 
one  answer.  The  evidence  shows  that  the 
statements  made  to  them  and  relied  upon  by 
them  were  not  the  same  in  all  cases,  and  It 
seems  to  us,  If  the  cause  Is  retried,  tbat  sep- 
arate answers  should  be  filed  according  to 
the  true  facts  relied  upon.  The  appellant  In- 
sists, however,  that  notwithstanding  the  abil- 
ity of  the  def^dants  to  prove  the  allegations 
of  their  answer,  under  all  the  evidence  the 
plalntlfC  Is  a  holder  in  due  course  as  the 
term  is  now  defined  under  the  laws  of  this 
state.  If  we  are  right  In  our  Interpretation 
of  the  act  of  1900,  the  burden  will  be  u[>on 
him,  If  the  defendants  show  the  note  was  ob- 
tained by  fraud,  or  that  the  consideration 
partly  failed  before  he  purchased  It,  to  prove 
that  he  is  an  Innocent  purchaser  without  no- 
tice, or,  as  the  term  is  now  used,  "a  bolder  In 
due  course."  And  this  will  be  a  question  for 
tho  Jury.  Investment  Co.  v,  Bruce,  132  Mo. 
App.  257,  111  S.  W.  888 ;  Bank  v.  Romlnee, 
136  Mo.  App.  57,  117  8.  W.  105. 

As  this  case  must  be  retried,  we  do  not  want 
to  comment  on  the  facts  further  than  to  say 
tbat  the  fact  that  the  plalntlCt  purchased  the 
note  without  recourse,  and  at  the  time  did  not 
know  any  of  the  defendants,  and  made  no  in- 
quiry as  to  their  financial  condition  except 
statements  made  to  him  by  the  seller  of  the 
note,  and  with  the  further  undisputed  fact 
that  he  purchased  $2,500  worth  of  notes  bear- 
Ing  6  per  cent  luter«^  for  $1,800,  are  ques- 
tlooB  which  the  Jury  have  a  right  to  consider. 
The  p^ment  of  value  for  negotiable  papra*  la 
a  circumstance  which  should  be  takoi  Into 
account  with  other  facta  In  determining  the 
question  of  the  bona  ^e  of  the  transaction, 
and,  when  full  value  is  paid,  la  entitled  to 
great  weight  Bank  t.  Dlefendorf,  123  N.  Y. 
191,  25  N.  E.  402,  10  R.  A.  676.  But  the 
amount  of  discount  on  the  purchase  of  a 
note,  and  the  Inadequacy  or  unreasonableness 
of  the  price  paid  therefor,  la  evidence  of  bad 
faith  to  be  submitted  to  the  Jury.  Hugumin 
&  Co.  V.  Htnda  *  Welssgerber,  97  Mo.  App., 
loc.  Git  353,  71  8.  W.  479;  Leavltt  v.  Taylor, 
163  Mo.,  loc.  cit  171,  63  S.  W.  385;  Lay 
WIssmau,  36  Iowa,  903;  Dewlt  v.  Perkhui,  25 
Wis.  451;  Fuller  v.  Ooodnow,  62  Minn.  163, 
64  N.  W.  161;  Mee  t.  Carlson  (8.  D.)  117  N. 
W.  1083;  Jordan  v.  Orover,  90  OaL  194,  33 
Fac.  889. 

ror  the  errors  above  specified,  the  judg- 
ment is  reversed,  and  the  cause  remanded  for 
a  new  trlaL  All  eoncur. 
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1.  Etidbncb  (I  12*)— Judicial  Noticb— Pop- 

■ULATIOH  OF  CODHTT. 

Courts  may  take  jodlcfal  notice  that  a 
coantf  has  less  than  a  certain  population. 

lEd.  Note. — For  other  cases,  aee  Evidence, 
Cent  Dig.  }  17;  Dec.  Dig.  %  12.*] 

2.  CoHSTZTimonAz.  Law  (I       —  Abbooa- 

TXON. 

The  sovereign  anthority  vhieh  makes  a 
Constitution  may  abrogate  and  repeal  fte  provi- 
sions. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Dec  Dig.  |  ^.*} 

8.  Statotu  <S  167*)— Bxpeau  bt  Ihfuoa- 

TION. 

In  jurisdictions  where  the  principles  of  the 
common  law  obtain,  prior  statutes  may  be  re- 
pealed b^  implication,  perforce  of  a  subseqnent 
law  revising  the  whole  subject-matter  of  the 
first,  and  intending  to  substitute  the  latter  for 
the  former. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent.  Dig.  IS  242,  243 ;  Dec.  Dig.  «  167.»] 

4.  COUBTS  (S  1*)— Jdwbdiction. 

^e  repeal  of  a  atatnte  conferring  Jnrisdic- 
tirat  will  oust  the  jurisdiction  thereby  conferred. 

[Ed.  Note.—Foz  other  cases,  see  Courts,  Dec 
Dig.  S 

fib  Statutes  (|  1S8*)— Rbpkal  bt  Iuplioa- 

TIOR— PdESUlfPTION. 

-Repeals  by  implication  are  not  favored,  and 
the  legislative  Intent  to  that  effect  is  not  prima 
facie  presumed,  and  such  repeals  are  not  ad- 
judged to  occur  except  where  they  are  Inevita- 
ble, or  it  is  obvious  the  Legislature  Intended  that 
result. 

[Ed.  Note.— For  other  cases,  see  Statutes, 
Cent  Dig.  I  228;  Dea  Dig.  1  158.*] 

6.  CouBTS  (I  472*)— Amount  in  Contbovbb- 
BT—JuBisDicTioN— Repeal  or  Statute  by 
New  Conbtitution. 

Const.  1820,  art  5,  8  conferred  exclu- 
sive original  jurisdiction  in  all  civil  cases,  not 
cognisable  before  a  justice  of  the  peace,  on  cir- 
cuit courts  until  otherwise  directed  by  the  Gen- 
eral Assembly,  which  included  a  suit  to  enforce 
a  mechanic's  lien  for  less  than  $50,  and  the 
same  provision  was  carried  into  Const.  I860, 
art.  6,  8  13.  Act  March  30,  1872,  p.  44,  «  1, 
confened  on  justices  of  the  peacejurisdiction  of 
mechanics'  liens,  not  exceeding  $90  in  amount, 
in  counties  having  less  than  100,000  population, 
and  was  carried  forward  in  Rev.  St.  16QQ,  fi 
3801  (Ann.  St  1906,  p.  2151),  so  as  to  confer 
jurisdiction  on  justices  of  the  peace  of  suits  to 
enforce  mechanics'  liens  for  not  over  $150  in 
counties  of  less  than  60,000.  Const.  1875,  art. 
6.  8  22  (Ann.  St  1906,  p.  234),  provides  that  the 
circuit  court  shall  have  exclusive  original  juris- 
diction in  all  civil  cases  "not  otherwise  provided 
for,"  and  "such  concurrent  jurisdiction  with 

Justices  of  the  peace  as  is  or  may  be  provided 
y  law."  Held,  that  the  circuit  court  would 
not  have  exclusive  original  jurisdiction  of  fore- 
closure of  mechanics'  liens  for  less  than  $50  in 
a  county  having  less  than  50,000  population, 
since  under  the  phrase  "not  otherwise  provided 
for'  in  the  Constitution,  which  was  a  revision 
of  the  whole  subject-matter.  Acts  1872  did  pro- 
vide for  jurisdiction  of  the  justices  of  the  peace 
in  such  cases. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  1208;  Dec.  Dig.  8  472.*] 


7.  CoUBTS    (8  472*>— COITCUBBBHT  JuBIBDlC- 
TIOH— ClBCUIT  GOUBT  AND  JUSTICE'a  COXJBT 

— Mkohanics'  LntKs— ErrECT  or  Consnnr- 
noir. 

Eeld,  also,  that  though  drcnit  courts  might 
have  had  concurrent  jurisdiction  of  such  me- 
chanics' liens  at  the  time  the  act  of  1872  (Laws 
1872,  p.  44),  was  jmssed  since  there  were  no 
words  taking  away  such  original  jurisdfctioa  as 
conferred  by  Const.  1820,  or  Const.  1863,  rtill 
by  Constitution  1875  the  circuit  court  was  di- 
vested of  such  jurisdiction,  since  under  the 
phrase  "shall  have  concurrent  jurisdiction  with 

Justices  of  the  peace  as  *is*  or  may  be  provided 
y  law,"  Acts  1872  did  not  confer  that  express 
concurrent  jurisdiction  which  the  quoted  phrase 
implied,  and  this  is  so  especially  in  view  of  the 
other  statutes  in  force  in  1875  <Wag.  St  1872, 
c  82,  art  1,  8  3.  chapter  41,  art.  3,  8  2),  which 
expressly  define  the  concurrent  jurisdiction  as 
above  $50  and  less  than  $90,  and  by  Bev.  St. 
1899,  i  1674  (Ann.  St.  1906,  p.  1217).  which 
was  psissed  pursuant  to  Const  trhidi  gsve 
concurrent  jurisdiction  for  actions  for  recovery 
of  money,  which  would  include  mechanics'  liens, 
to  more  than  $50  and  less  than  $90. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  8  1208;  Dec.  Dig.  8  472.*] 

Reynolds,  P.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Cape  Girardeau 
County;  Henry  C.  Klley,  Judge. 

Action  by  H.  J.  Davidson  against  A.  J. 
Schmidt  and  others.  From  a  judgment  for 
plaintiff,  defendants  appeal.  Reversed,  and 
transferred  to  the  Supreme  Court 

C.  H.  Daues  and  Robert  Li.  WUson,  for 
appellants.  Beawm  O.  Hardest;,  ftur  re^ond- 
ent 


NORTONI,  J.  TblB  action  originated  in 
the  circuit  court.  Ita  purpose  Is  to  enforce  a 
mechanic's  lien  for  an  ammmt  lew  than  $50; 
that  l8  to  say,  tor  the  earn  of  f  18JI0.  The 
court  proceeded  with  tbe  case  as  thoitflb  tt 
were  possessed  of  jurisdiction  over  the  sub- 
ject-matter, notwithstanding  all  of  tiie  par- 
ties are  residents  of  Gape  Girardeau  coantf. 
The  finding  and  Jodpnent  were  for  the  plain- 
tiff, and  defendant  appeala 

It  iB  argued  that,  the  cause  having  nlglnat' 
ed  In  the  circuit  court,  the  jndgmait  mnet  be 
revarsed  for  the  reaacm  the  court  Is  withoat 
jurisdiction  In  the  premlBea  We  bdlere  tbe 
argument  to  be  sound,  and  Oiat  the  judgment 
should  be  reversed. 

The  Identical  question  InTOlved  here  was 
presraited  to,  and  ruled  upon  hy.  our  Suprone 
Court  in  Stamps  T.  Brldwell,  57  Mo.  22,  undw 
difforoit  constitutional  and  statutory  pro- 
visions than  Ihose  whl(di  now  obtain.  In  that 
case,  wjilch  waA  an  action  to  ^orce  a  me- 
chanic's lien  for  an  amount  less  than  $5(K 
the  Supreme  Court  adjudged  tiiat  the  drcalt 
court  was  without  either  original  or  eonal^ 
rent  jurisdlcticm  over  tS»  subject-matta. 
That  case  was  aubBeQuentlj  dted  and  rtiied 
upon  to  support  the  pn^osltlon  that  the  cir- 
cuit court  of  JAdtma  county  was  without 
orl^nal  jurisdiction  under  the  charter  pro- 
vlalon  of  Kansas  City  to  (-Tiforce  the  Hen  of 


■^or  oUiir  OBHi  see  same  toi*lo  and  secUon  NUUBSR  la  Deo.  *  Am.  Digs.  1M7  to  dat*.  *  Repmtw  Induo* 
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a  small  tax  UIL  See  Williams  t.  Payne,  80 
Mo.  400.  Later  tbe  identical  question  InvolT- 
ed  In  the  case  last  dted  came  before  tbe  Su- 
preme Court  a  second  time.  This  was  an  ac- 
tion on  a  nnall  tax  bill  which  originated  In 
the  circuit  court  of  Jackson  county,  and  the 
Supreme  Goart  oremiled  Its  former  decision 
In  Wllllamfl  t.  Payne,  snpra,  and  It  may  be 
orerrnled  the  principle  of  Stamps  t.  Brldwell, 
supra,  as  well.  At  any  rate.  In  this  case  the 
Supreme  Ck)nrt  announced  the  doctrine  that 
where  It  ai^ieared  a  ccmrt  bad  once  been  pos- 
sessed of  jurisdiction  over  a  subject-matter, 
the  same  would  continue  to  reside  therein, 
unless  words  at  limitation  are  used  In  a  sub- 
sequent law  which  is  rdled  upon  to  divest 
the  Jurisdiction  or  the  prior  law  Is  repealed. 
It  Is  said  substantially,  when  subsequent  leg- 
islation is  relied  upon  to  divest  a  court  of  a 
jurisdiction  which  it  once  exercised,  there 
must  be  words  of  limitation  contained  in  the 
subsequent  act  relied  upon,  either  by  using  the 
word  "exclusive,"  or  by  repealing  the  former 
act  giving  jurisdiction,  by  which  it  may  ap- 
pear that  the  Legislature  Intended,  not  only 
to  ccmfer  Jurisdiction  oa  the  new  tribunal, 
but  also  to  divest  the  Jurisdiction  whI(A 
theretofore  obtained  In  tbe  old  (me.  See 
Tachett     Vogler,  85  Mo.  480. 

Mow,  It  is  argued  here,  In  support  of  the 
Judgment  of  the  trial  court,  that  the  case 
last  mentioned  overruled  Stamps  v.  Brldwell, 
supra,  and  that  under  the  doctrine  of  Ta^ett 
V.  Vogler  the  drcnlt  court  of  Cape  Girardeau 
county  Is  i>os8essed  of  original  jurisdiction  In 
mechanic's  lien  actions  men  though  the 
amount  Involved  be  less  than  $S0.  The  argu- 
ment proceeds  from  tbe  fact  that  under  the 
Constitution  of  1820,  and  until  the  act  of 
March  80,  18'<2  (I^ws  1872,  p.  44)  touching 
mechanics'  liens,  the  circuit  court  was  pos- 
sessed of  original  jurisdiction  In  re^}ect  of 
such  matters,  notwithstanding  the  amount  In- 
Tolred.  It  Is  said  that,  original  Jurisdiction 
over  mechanic's  Hen  actions  for  such  an 
amount  having  once  inhered  In  tbe  circuit 
court  under  the  Constitution  of  1820,  It  con- 
tinues to  reside  there,  for  the  reason  no  ex- 
press words  of  limitation  employed  by  compe- 
tent authority  have  ever  taken  It  away.  It  Is 
very  true  that  "excluBlve  original  Jurisdiction 
in  all  civil  cases"  which  were  not  cognizable 
before  a  Justice  of  the  peace  was  conferred 
upon  the  circuit  court  by  the  Constitution  of 
1820  until  otherwise  directed  by  the  General 
Assembly.  See  section  6,  art  5,  Const  Mo. 
1820;  Rev.  St  Mo.  1835,  p.  23.  It  Is  true,  as 
well,  that  the  legislative  auQiorlty  of  that 
period  conferred  exclusive  original  Jurisdic- 
tion, in  all  civil  cases  which  were  not  cogniza- 
ble before  county  courts  and  Justices  of  the 
peace,  upon  the  circuit  court  See  Rev.  St. 
1835,  I  8,  p.  155.  And  we  believe,  without 
doubt  Jurisdiction  over  mechanics'  Hens  for 
any  amount  obtained  In  the  circuit  court 
until  the  act  of  March  30,  1872.  Indeed  the 
Supreme  Court  in  effect  so  ruled.  See  Ash- 
bam  T.  Ayres,  28  Mo.  75.  Die  Constitution 


ot  1866  vested  in  the  drcnlt  courts  *^c1u8lve 
original  Jurisdiction'*  in  all  civil  cases  wbldi 
were  not  cognizable  before  justices  of  the 
peace  until  otherwise  directed  by  the  General 
Assmbly.  See  section  18,  art  6,  Const  18G5 
(Oen.  St  Mo.  1865,  p.  37).  In  conformity  with 
this  grant  of  power  to  otherwise  direct  the 
act  of  Marcb  80, 1872,  concerning  mechanics' 
llois  was  passed  by  tbe  Legislature.  By  vir- 
tue ot  tbis  enactment  Justices  of  the  peace 
in  counties  having  less  than  100,000  perma- 
nent inhabitants  were  given  Jurisdiction  to- 
enforce  mechanics'  \ien%  where  the  amount  or 
tnlance  claimed  to  be  due  did  not  exceed  $90. 
See  section  1  of  the  act  approved  March  30, 
18^  touching  Jurisdiction  of  justices  of  the 
peace.  Laws  Mo.  1872,  p.  44.  It  may  be 
conceded  that  there  are  no  words  contained 
In  tills  act  which  pointedly  exclude  the  juris- 
diction of  the  circuit  court  which  thereto- 
fore obtained  over  mechanics*  liens.  However 
this  may  be,  the  act  r^erred  to  operated  to- 
confo:  upon  justices  of  tbe  peace  in  countleB 
havli^  less  than  100,000  permanent  inhab- 
itants original  jurisdiction  to  enforce  such 
liens  when  the  amount  or  balance  claimed  to 
be  due  did  not  »ceed  <90.  It  may  be  con- 
ceded, too,  that  Cape  Girardeau  county  is  a 
county  of  less  than  100,000  permanent  In- 
habitants, and  that  thhi  Is  a  question  of  which 
tbe  court  may  take  Judicial  notice.  Mascm  v. 
Hannah,  SO  Mo.  App.  190. 

It  may  be,  under  the  rule  announced  in 
Tackett  v.  Vogler.  85  Mo.  480,  and  invoked 
by  tbe  plaintiff,  that  under  tbe  C(Histltutlon» 
and  statutes  above  referred  to  the  circuit 
court  of  Cape  Girardeau  still  retained  origi- 
nal Jurisdiction  over  mechanics'  liens,  not- 
withstanding the  amounts  involved:  That  Is- 
to  say.  It  may  be  the  act  of  March  80,  1872. 
did  not  operate  to  divest  the  circuit  court  of 
such  Jurisdiction  as  It  theretofore  bad  with 
respect  to  mechanics*  liens,  for  two  reasons: 
F'irst,  because  no  words  of  limitation  such  as 
"exclusive,"  or  otherwise  expressive  of  the 
legislative  intent  to  confer  exclusive  original 
Jurisdiction  on  Justices  of  the  peace  In  such 
cases  involving  less  than  ?90,  appeared  In 
the  act;  and,  second,  because  the  prior  law 
was  not  repealed.  However  this  may  be,  the 
snbsequent  Constitution  of  1875,  and  perti- 
nent legislation  thereunder,  points  otherwise. 
It  seems  plaintiff  relies  exclusively  on  our 
earlier  Constitutions  and  statutes  to  support 
the  Jurisdiction  of  the  circuit  court  over  the 
subject-matter  of  the  present  controversy. 
It  is  certain  that  the  sovereign  authority 
which  made  the  Oonstltotlons  of  1820  and  of 
1865  may  abrogate  and  repeal  those  constitu- 
tional provisions.  A  new  Constitntlon  waft 
made  and  adopted  In  1875.  The  Constitution 
of  1875  contains  the  following  provision 
touching  the  Jurisdiction  of  the  circuit  courts: 
"The  circuit  court  shall  have  Jurisdiction 
over  all  criminal  cases  not  otherwise  provid- 
ed for  by  law ;  exclusive  original  Jurisdiction 
in  all  civil  cases  not  otherwise  provided  for  f 
and  such  concurrent  jurisdiction  with  anA 
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appellate  jnrladlctioii  from  Inferior  tribunals 
and  Justices  of  the  peace  as  la  or  may  be  pro- 
vided by  law.  It  shall  hold  its  terms  at  such 
times  and  places  In  each  county  as  may  be  by 
law  directed;  but  at  least  two  terms  aball 
be  held  every  year  In  each  coanty."  Section 
22.  art  6,  Const  1876  (page  234,  Ann.  St 
1906). 

It  will  be  observed  that  the  constitutional 
provision  above  quoted  confers  upon  the  cir- 
cuit courts  "eicIualTe  original  jurisdiction  In 
all  clvU  cases  not  otherwise  provided  for." 
Now  it  is  certain  that  this  provision  does  not 
confer  "exclusive  original  Jurisdiction"  upon 
the  circuit  court  in  all  mechanic's  lien  actions 
notwithstanding  the  amount  involved,  for  the 
very  simple  reason  that  It  expressly  purports 
to  convey  "exclusive  original  Jurisdiction"  on 
such  courts  In  all  cases  not  otherwise  provid- 
ed for,  and  the  matter  of  jurisdiction  touch- 
ing mechanics'  liens  for  small  amounts  had 
theretofore  been  provided  for  by  competent 
legislative  authority  In  the  act  of  March  30> 
1872,  heretofore  cited.  This  act  of  the  Jjog- 
Islatora  conferring  autlicn-ity  upon  jaBtices  ctf 
the  peace  in  certain  mecnanic*a  lien  cases  con- 
tinned  to  remain  a  parcel  of  our  law  at  the 
time  of  the  adoption  <tf  the  G<Histltntlon  of 
1875,  and,  so  far  as  Important  here,  continnes 
to  obtain  to  the  present  time;  That  Is  to  say, 
under  section  3891,  Rev.  St  Mo.  1809  (Ann. 
St  Mo.  1906, 1  8891).  jostlces  of  the  peace,  In 
counttes  having  less  than  £0,000  inhabitants, 
hare  jurisdiction  to  mforce  medianlCB'  li»B 
where  th«  amount  or  balance  claimed  to  be 
due  does  not  exceed  flSOi  The  court  will 
take  judicial  notice  too,  that  Oape  Girardeau 
is  a  county  havlns  less  tluin  6(^u00  Inhab- 
itants. Mason  T.  Hannah,  80  Mo.  App.  180. 

Althou^  -Qie  drcolt  court  may  have  pos- 
sessed ezcluslTe  original  jurisdlctlou  with 
req>ect  to  mechanics*  Hens  for  any  and  all 
amounts  bd^ween  the  dates  tO.  the  adoption 
of  the  Constitution  of  1889  and  the  enact- 
ment of  the  statute  of  March  30, 1872,  whidi, 
no  doubt,  conferred  concnrraat  authority  on 
justices  of  the  peace  In  certain  cases,  it  is 
obvious  that  from  and  after  the  ad0|ptl<»i  of 
the  Constitution  Af  1875  an  exdnslve  orig- 
inal jurisdiction  touching  these  mattws  no 
I(nigw  obtained  tn  tiw  circuit  court  Indeed, 
such  ezduslve  original  jivisdictldn  did  not 
reside  In  the  circuit  court  after  the  statute 
of  March  SO,  187%  and  the  only  original  jn- 
rlsdlctlon  in  civil  cases  iriilch  the  Constitu- 
tion of  1879  purports  to  confer  upon  the  dr- 
cult  court  is  that  not  otherwise  iffovlded  for. 
The  matter  of  jurisdiction  ovot  mechanics' 
liens  for  amounts  such  as  that  involved  here 
had  been  tlieretofoie  conferred  upon  Justices 
of  the  peace,  and  has  continued  ever  since. 

The  ai^ument  of  the  plaintiff  concedes 
that  justices  ot  the  peace  have  jurisdiction 
over  mechanic's  lioi  cases  such  as  that  In- 
volved here,  and  Is  to  the  effect  that  the  cir- 
cuit court  has  concurrent  jurisdiction  there- 
of as  w611,  for  the  reason  that  such  Jurisdic- 
tion was  vested  In  It  under  the  OraiBtltutlon 


of  1820,  and  has  nevw  beoi  taken  away  by 
competent  words  or  enactment  to  that  effect 
We  do  not  understand  the  Supreme  Court 
ruled.  In  the  case  of  Tackett  v.  Vogjar,  85 
Mo.  480,  that  a  Jurisdiction  which  once  re- 
sided In  a  court  could  not  be  taken  away  by 
subsequent  legislation  In  any  other  manner 
than  by  the  employment  of  express  words  of 
limitation  or  exclusion.  On  the  contrary,  we 
understand  the  court  to  have  declared  In 
that  case  that  such  words  will  operate  to 
take  away  Jurisdiction  which  theretofore  ob- 
tained, or  that  a  repeal  of  the  former  act 
giving  jurisdiction  operates  the  same  result 
It  would  be  a  marked  variation  from  prin- 
ciple, indeed,  for  any  court  to  declare  that 
a  statute  giving  jurisdiction  may  not  be  re- 
pealed so  as  to  oust  It  without  using  pointed 
and  express  words  to  that  effect.  Indeed,  It 
is  nnlrersally  true.  In  those  jurisdictions 
where  the  principles  of  the  common  law  ob- 
tain, that  prior  statutes  may  be  r^iealed  by 
implication  perforce  of  a  subsequent  law  re- 
vising the  whole  subject-matter  of  the  first 
and  intending  to  substitute  the  latter  for  the 
former.  State  ex  rel.  v.  Patterson,  207  Mo. 
129,  145,  105  S.  W.  1048;  State,  to  the  Use. 
V.  Hickman,  84  Mo.  74,  79;  Smith  v.  State, 
14  Mo.  147.  152 ;  State  v.  Roller,  77  Mo.  120. 
129;  State  v.  Summers,  142  Mo.  586,  44  S. 
W.  797 ;  State  v.  Daltou  &  Pay,  134  Mo.  App. 
517,  114  S.  W.  1182.  In  fact  the  authority 
relied  upon  by  the  plaintiff— that  Is,  Tad:ett 
V.  Vi^er^asserts,  as  we  undrastand  It,  that 
a  jurisdiction  once  had  may  be  divested,  even 
though  ezpree«  words  of  llmltatton  are  not 
ffiuployed,  if  the  former  act  giving  the  juris- 
diction Is  r^^ealed  In  such  manner  as  to 
show  that  the  Legislature  Intended,  not  only 
to  confer  jurisdictifHt  on  the  new  tribunal, 
but  to  take  it  away  from  the  old  as  weU. 
It  Is  tirue  the  court  In  that  Instance  was 
speaking  .more  particularly  of  the  lack  of 
words  of  limitation  In  die  act  before  It 
However,  it  placed  a  r^)eal  of  the  former 
act  on  a  par  with  sndi  words  of  limitation. 
The  court  said:  "There  most  be  words  of 
limitation  to  take  It  away,  either  by  using 
the  word  'exclusive,*  or  by  repeoMnir  the  lor- 
mer  act  giving  jurisdiction,  by  which  it  mav 
appear  that  the  LegMatura  Mended  not  only 
to  confer  jurisdiction  on  justices  of  the 
peace,  but  also  to  take  away  the  other  iwit- 
dictum."   (Italics  are  our  own.) 

No  one  can  donbt  for  a  momoit  that  a 
repeal  of  a  statute  conferring  jarisdicthm 
will  oust  the  jurisdiction  thereby  conferred. 
Repeals  may  be  bad  In  three  ways:  First 
by  express  words  to  that  effwt  contained  hi 
the  statute;  second,  by  sudi  r^mgnance  In 
the  two  laws  as  evinces  that  th^  may  not 
both  operate  as  a  rule  of  decision  at  the 
same  time;  and,  third,  by  such  a  rerWos 
of  the  whole  subject-matter  of  the  former 
law  as  manifests  an  intention  on  the  part 
of  tlie  Legislature  to  substitute  the  subse- 
quent law  for  the  prior.  The  two  latter 
methods  are  regarded  as  repeals  by  impUca- 
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tion.  State  T.  Dalton  &  Fay.  134  Mo.  App. 
S17,  114  S.  W.  1132 ;  Young  v.  Kaiwas  City, 
St.  Jo.,  etc.,  R.  R,  33  Mo.  App.  509.  It  Is 
true  the  law  does  not  favor  repeals  by  ImpU- 
<».tioii,  and  the  leglslatlTe  Intent  to  that  ef- 
fect Is  not  prima  facie  presumed.  Such  re- 
peals are  not  adjudged  to  occur  except  where 
they  are  inevitable,  or  It  is  obvloua  the  Leg- 
islature intended  that  result.  State  v.  Dai- 
ton  &  Fay,  134  Mo.  App.  517,  114  S.  W.  1132 ; 
Slshop'a  Statutory  Crimes  (3d  Ed.)  i  151; 
I*ac.  R.  R.  Co.  T.  Cass  County,  53  Mo.  17. 
In  the  more  recent  case  of  Lackland  t.  Walk- 
er. 151  Mo.  210,  263.  52  S.  W.  414,  the  Su- 
preme Court  clearly  rec<^Iz^  that  a  prior 
Jurisdiction  may  be  repealed  and  divested 
as  well  by  necessary  Implication  negativing 
the  powers  and  Jurisdiction  of  the  class  of 
<x)urts  to  which  our  circuit  court  belongs  as 
by  uneaulvocal  terms  to  that  effect 

With  these  principles  before  us,  we  come 
now  to  examine  as  to  whether  the  Jurisdic- 
tion of  the  circuit  court,  which  obtained  be- 
tween 1835  and  1872  In  respect  of  mechanics' 
11^18  for  an  amount  such  as  involved  here, 
baa  been  divested  by  subsequent  law.  It  is 
entirely  dear  from  the  Constitution  of  1875 
and  l^Blation  thereunder  that  the  matter 
-of  Jurisdiction  of  the  circuit  court  has  been 
entirely  revised,  with  an  obvious  Intention  to 
aubstltute  the  later  law  on  the  subject  for 
the  fonner.  We  have  pointed  out  that  un- 
der the  Constitution  of  1875  the  present  case 
does  not  fall  within  the  "exdualve  original 
Jurisdiction"  of  the  circuit  court.  Now,  to 
consult  the  provisions  of  the  Constitution 
contained  in  the  same  section  heretofore 
quoted,  as  to  the  concurrent  Jurisdiction  of 
such  courts.  It  Is  provided  In  that  section 
of  the  Constitution  that  the  circuit  courts 
shall  have  "such  concurrent  Jarlsdictlon  with 
*  *  *  Justices  of  the  peace  as  Is  or  may 
be  iM^vlded  by  law."  Here  is  a  positive 
mandate  of  the  Constitution  to  the  effect 
that  the  circuit  courts  shall  have  such  con- 
current Jarlsdictlon  with  the  Justices  of  the 
peace  only  as  is  or  may  be  provided  by  law. 
Xow,  while  it  Is  true  that  when  the  Consti- 
tution was  adopted  in  1875  Justices  of  the 
peace  had  concurrent  Jurisdiction  with  the 
circuit  court  In  mechanic's  lien  cases  for  an 
amount  not  exceeding  $90  under  the  act  of 
March  30,  1872,  it  Is  also  true  that  no  ex- 
press provision  of  the  Constitution  or  the 
statutes  conferred  concurrent  Jurisdiction  on 
the  circuit  court  in  such  cases.  The  Jurisdic- 
tion in  the-  circuit  court  in  respect  of  those 
matters  obtained  by  vlrtne  of  its  grant  of 
exclusive  original  Jurisdiction  In  all  civil 
cases  until  otherwise  directed  by  the  General 
Afiwmbly.  See  section  13,  art.  6,  Const.  1865. 
It  is  therefore  obvious  that  there  was  no 
law  In  force  at  that  time  defining  the  con- 
current Jurisdiction  of  the  circuit  court  with 
Justices  of  the  peace  in  such  express  terms 
as  to  Include  mechanic's  lien  cases  for  the 
amount  here  bivolved.  Indeed,  contra  to 
this,  express  statatory  provisions  in  force  at 


the  time  the  Constitution  of  1875  was  adopt- 
ed declared  and  defined  the  concurrent  Juris- 
diction of  the  circuit  court  In  terms  express 
and  explicit  to  the  exclusion  of  the  case  now 
under  consideration.  Those  statutes  will  be 
presently  pointed  out.  Although  by  an  inva- 
sion of  the  exclusive  Jurisdiction  of  the  cir- 
cuit court  the  act  of  March  30,  1872,  operat- 
ed to  confer  a  concurrent  authority  on  Jus- 
tices of  the  peace  in  respect  of  mechanic's 
lien  salts  such  as  this  one,  the  concurrent 
original  Jurisdiction  of  the  circuit  court  as 
distinguished  from  its  exclusive  original  Ju- 
risdiction was  clearly  marked  out  and  defin- 
ed in  express  terms  by  other  statutes  in  force 
in  1875.   Those  statutes  were  section  3,  art. 

1,  c.  82,  p.  80S,  2  Wag.  St  1872,  and  section 

2,  art  3,  c.  41,  p.  430,  1  Wag.  St.  1872. 
These  statutes  were  in  force  at  the  date  of 
the  adoption  of  the  Constitution  of  1875. 
The  first  section  above  referred  to  relates  to 
Justices'  courts,  and  provides  In  express  terms 
that  Justices  of  the  peace  and  circuit  courts 
should  have  concurrent  original  Jurisdiction 
when  the  debt  or  tmlance  due,  exclusive  of 
Interest,  shall  exceed  $50  and  not  exceed 
$90.  See  2  Wag.  St.  1872,  §  3,  p.  808.  The 
second  section  referred  to  relates  to  the  Ju- 
risdiction of  the  circuit  courts,  and  express- 
ly provided  that  such  courts  shall  have  con- 
current original  jurisdiction  with  Justices  of 
the  peace  when  the  debt  or  balance  due,  ex- 
clusive of  interest,  shall  exceed  $50'and  not 
exceed  $90.   See  1  Wag.  St  1872,  S  2,  p.  430. 

It  thus  appears  that  at  the  time  the  Con- 
stitution of  1875  was  adopted,  the  statutes 
mentioned  expressly  defined  the  concurrent 
original  Jurisdiction  of  the  circuit  court  with 
justices  of  the  peace.  From  this  fact,  we 
ascertain  the  framers  of  the  Constitutton  of 
1875  contemplated  a  continuation  of  such 
concurrent  Jurisdiction  In  the  circuit  court  as 
had  theretofore  been  expressly  declared  un- 
til It  should  be  otherwise  provided  by  law. 
It  seems  clear  that  when  the  Constitution  de- 
clares the  circuit  court  shall  have  "such 
concurrent  Jurisdiction  with  •  •  •  jus- 
tices of  the  peace  as  Is  •  •  •  provided 
by  law,"  such  instances  of  concurrent  juris- 
diction In  the  circuit  court  only  as  had 
theretofore  been  expressly  established  and 
then  existed  were  contemplated  and  referred 
to,  for  it  related  to  "concurrent  Jurisdiction" 
then  "pro\lfled  by  law."  The  concurrent 
Jurisdiction  authorized  is  sucjh  as  "is  or  may 
be  provided  by  law."  The  word  "is"  thus 
employed  signifies  an  intention  on  the  part 
of  the  framers  of  the  Constitution  to  con- 
tinue such  concurrent  Jurisdiction  in  the  cir- 
cuit court  as  had  theretofore  been  Kcpressly 
authorized  as  "concurrent  Jurisdiction,"  and 
the  provision  as  to  such  "as  may  be  provid- 
ed by  law"  contained  a  grant  of  power  to  the 
Legislature  authorizing  such  future  enact- 
ments tonching  the  matter  of  concurrent  ju- 
risdiction as  should  be  pr<^>».  This  thought 
is  re-enforced  wtien  we  notice  that  the  next 
preceding  clause  ot  the  same  aectlon  of  the 
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CcmaHtatfon  proTldes  that  the  drenlt  court 
ahall  have  "ezcltulTe  original  Jnrladlctlon  In 
all  dTll  cases  not  oth^wise  provided  for." 
Now,  it  Is  apparent  by  this  provision  the 
framers  of  the  Constltntlon  Intended  that  all 
dvtl  cases  otherwise  provided  for  at  that 
time  should  fall  without  the  ezclnslve  Juris- 
diction of  the  dxcnlt  court,  and  that  only 
such  matters  as  were  then  or  migbt  in  fu- 
ture be  brought  within  the  concurrent  Juris- 
diction of  that  court  by  npress  provision 
touctdng  concurrent  jurisdiction  should  be 
thereaftOT  regarded  as  within  the  concurrent 
Jurisdiction  at  that  tribunal.  Wbea  we  give 
effect  to  every  word  of  the  Gonstltutlon,  as 
we  must,  It  Is  obvious  that  its  framers  In- 
tended the  Legislature  sibonld  mark  out  In 
plain  terms  the  Instances  of  concurrent  Juris- 
diction, and  'tbat  only  such  cases  should  be 
considered  as  within  the  concnrreift  Jurisdic- 
tion of  the  circuit  court  as  were  thereto- 
fore or  th«<eafter  expawssly  so  declared.  We 
are  persuaded  that  the  mere  fact  the  ex- 
clurive  Jurisdiction  of  the  drcult  court  had 
been  Invaded  by  the  act  of  March  80,  1872, 
and  concurrent  authority  given  to  Justices 
of  the  peace  in  lien  cases  for  an  amount  not 
exceeding  $90.  cannot  avail  to  continue  a 
concurrent  authority  In  the  circuit  court  In 
snch  cases  after  the  adoption  of  the  OcHisti- 
tntlon  of  18^  In  the  absence  of  some  ex- 
press provMon  ^vlng  concurrent  authority 
to  the  circuit  court  The  act  of  March  80, 
1872,  conferred  no  authority  on  the  drcnit 
court.  That  court  had  autborlty  bffitore,  and 
the  act  of  1872  operated  only  to  confer  a 
portion  on  the  Justice  of  the  peace.  In  Inrlef, 
when  coneddered  from  tiie  standpoint  of  a 
revision  of  the  whole  subject,  the  Constltu- 
tioa  of  1875  contiempletes  concurrent  JuTi»- 
diction  of  the  circuit  court  with  Justices  of 
the  peace  In  those  Instances  which  were 
then  or  thereafter  expressly  declared  to  be 
within  audi  concurrent  Jurisdiction;  and  the 
mere  fact  that  a  Justice  of  the  peace  had 
Jurisdiction  ova:  a  given  case  that  was  also 
within  the  Jurisdiction  of  the  circuit  court 
is  not,  of  itself,  suffi(4«it  to  continue  a  con- 
current Jurisdiction  In  the  drcult  court  after 
the  Constttntlon  of  1875.  The  circuit  court, 
not  having  Cfmcnrrrait  original  Jurisdiction 
over  the  subject-matter  by  express  enact- 
ment to  that  effect  at  the  time  the  Constltu- 
tlcm  of  1876  was  adopted.  It  Is  entirely  clear 
that  It  could  obtain  none  unless  the  same 
was  th»eftfter  provided  by  legislative  en- 
actment, for  this  much  the  Constltntlon  di- 
rects. 

Under  the  authority  thus  Tested  In  the 
Legislature  to  define  the  concnrrent  Jurisdic- 
tion of  the  circuit  court,  that  body  contrib- 
uted the  following  enectmnit  to  our  law,  as 
may  be  ascertained  by  reference  to  section 
1674.  Rev.  St.  Ho.  1800  <Ann.  St.  1006,  | 
1674).  So  much  of  that  statute  as  is  relevant 
here  is  as  follows:  "The  circuit  courts  In 
the  respective  coantles  in  which  they  may 
be  held  shall  have  power  and  Jurisdiction  as 


follows:  •  *  •  Concurrent  original  Juris- 
diction with  Justices  of  the  i>eace  In  all  coun- 
ties and  cities,  In  sll  dvll  actions  tot  the 
recovery  of  mon^,  whether  such  actloaa  be 
founded  upon  oontract  or  taet,  upon  bond 
or  undertaking  given  In  pursuance  of  law. 
In  any  dvU  action  or  iwoceedlng,  or  for  any 
penalty  or  f<»rfeltnre  gtvra  1^  any  statute 
of  this  state,  vrhea  the  sum  demanded,  ex- 
clnalTe  of  Interests  and  costs,  shall  exceed 
fifty  dollars,  end  does  not  exceed  the  maii- 
mum  Jurisdiction  ot  Justices  of  the  peace  la 
like  cases  In  any  such  county  or  cUy;  and 
also  In  all  Bu<di  cases  where  the  sum  denand- 
ed,  exduf^ve  of  Interests  and  costs,  Is  less 
than  fifty  dollars,  and  v^hereln  there  are 
two  or  mwe  defendants,  not  all  of  whom  re- 
side In  the  same  county."  It  will  be  observed 
that  Uie  provisions  of  the  statute  quoted  pui> 
port  to  treat  of  the  Question  of  omcurrent 
original  Jurisdiction  in  the  circuit  court  with 
Justices  of  the  peace  in  all  dvU  actions  for 
the  recovery  of  mon^.  Now  a  mechanic's 
Hen  suit  is  a  dvll  action,  tlie  chief  object  and 
purpose  of  whlcb  Is  to  recover  money.  The 
enf<scement  of  tiie  lien  provided  f or  Iqr  the 
statute  Is  for  the  purpose  wily  to  secure  the 
payment  of  money.  The  statute  confers  cod- 
currrat  JuriBdIctlcm  In  sudi  cases  only  whoi 
the  sum  demanded,  exdnslve  of  interest  and 
coats,  shall  exceed  ^SO,  and  does  not  exceed 
the  maximum  Jurisdlctlm  of  the  Justices  of 
the  peace  In  lUce  (sses  In  any  such  county  or 
dty.  This  stetnte  was  enacted  b;  the  Legis- 
lature under  the  constitutional  direction  to 
It  to  mark  out  the  liotances  of  concurrent 
Jurisdiction  In  the  drcnlt  and  Justice  courts. 
The  portion  quoted,  with  subsequent  prori- 
sl<mB  not  relevant  here^  puiiMnts  to  cover  the 
whole  subject-matter,  and  Is  obviously  in- 
tended as  a  substitute  for  all  iwlor  law  on 
the  same  subject  That  the  Leglalatore  did 
not  Intend  the  drcnlt  court  should  have  con- 
current Jurisdiction  with  Justices  of  the 
peace  In  amounts  less  than  9B0  In  cases  of 
this  duracter  Is  obvious^  as  will  appesr 
from  tiie  fact  that  this  entire  section  pdnts 
out  only  one  instance  wh««  ctmcnrrent  Ju- 
risdiction Shall  ^st  in  the  drcnlt  court  for 
a  sum  less  than  fSO.  It  la  provided  thetetu 
that  drcult  cotirts  shall  have  concnrrent  Ju- 
risdiction with  Justices  ot  the  peace  in  cases 
where  the  sum  donanded,  exclusive  of  Inter- 
est and  coats.  Is  less  than  fCM),  and  "wher^ 
then  are  two  or  more  def  endante  not  an  of 
whom  reside  in  the  same  county."  This  pro- 
vision In  and  of  Itself  Indicates  with  great 
force  that  the  LegUdature  Intended  a  con- 
current Jurisdictim  for  amounts  less  than 
$50  In  no  other  Instances  than  that  mention- 
ed. The  sum  and  sntotance  of  the  whole 
matter  is  the  circuit  court  cratalnly  did  not 
have  enlUBlve  original  Jurisdiction,  and  that 
It  has  cmly  audi  ocmcurrent  Jnrlsdlcthm  as 
the  Leglriatnre  was  directed  by  the  Cmistl- 
tutlon  of  1875  to  cmfer.  As  1^  the  Consti- 
tution of  1875  the  circuit  court  Is  possessed 
of  only  such  oimcurrent  Jurisdldton  with 
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Jnsticee  ot  the  peace  "as  Is  or  may  be  provld- 
•ed  by  law,"  no  such  Jnrlsdictlon  exists  In 
the  circuit  court  over  tbe  present  subject- 
matter,  for  the  reason  the  Legislature  has 
not  so  provided  by  law.  Mason  v.  Hannah, 
SO  Mo.  App.  190,  185.  The  revision  of  the 
whole  subject-matter  above  referred  to  di- 
vested any  concurrent  Jurisdiction  in  the 
circuit  court.  If  such  theretofore  elated,  and 
none  other  has  been  conferred. 

Tbe  Judgment  sbould  be  reversed.  It  Is 
so  ordered. 

GOODE,  J.,  concurs.  REYNOLDS,  P.  J., 
•dissents,  as  he  deems  the  <^Hnlon  in  conflict 
with  the  Judgment  of  the  Supreme  Court  in 
rrackett  v.  Vogler,  85  Mo.  480,  lackland  v. 
Walker,  161  Mo.  210^  52  S.  W.  414,  St  Louis 
V.  Hollrah,  175  Mo.  79,  74  S.  W.  996,  and 
reqaesta  the  case  be  owtlfled  to  that  court 
for  final  determination. 

It  Is  so  ordwed. 


HALL  r.  MISSOURI  &  KANSAS  TELE- 
PHONE GO. 

'<KBSUas  City  Court  of  Appeals.  Missouri.  Jan. 
10,  19ia  Rebeaxiny  Denied  Jan.  24,  1910.) 

X,  Nbouobkoi  (I  2S*)— Uss  or  Lanu— Tbbs- 
PASSEBS— Place  attbaotivb  to  CBn-nsEir. 
A  telephone  compaD?  in  possession  of  a  va- 
cant lot  as  a  licensee,  while  constructing  a  tele- 
phone line  acioM  it  by  means  of  an  appliance 
conaistinit  of  pnlleya  and  a  rope  Btrons  idong 
the  top  of  tbe  poles  and  down  along  the  side  of 
the  poles  to  tlie  groaqd,  owes  no  daty  to  chfl- 
-dren  trespsssing  tbereon,  except  not  to  injure 
them  wantonly ;  tbe  contrivance  not  being  a 
ilangeroua  one  calculated  to  attract  children. 

[E!d.  Note.— For  other  cases,  see  Negligence, 
■Cent.  Dig.  M  33,  34:  Dec.  Dig.  f  23.  •] 

SL  Teleobafhs  ahd  Tklephonks  (S  20*)— 
Neoliokhob— AonoH— QuEsnoN  roB  Jubt. 
A  telephone  company  constructed  a  tele- 
phone line  by  means  of  pulleys  and  a  rope 
«tning  along  the  top  of  the  poles  and  running 
down,  by  means  of  Uie  pnllejs,  along  the  side 
-of  tbe  poles  to  the  ground,  where  it  ran  through 
a  pulley.  While  tbe  woik  was  going  on,  a  chnd 
trespassing  was  injured  by  having  his  hand 
•^laaght  in  the  pulley.  The  work  was  not  danger- 
oos  to  bystanden,  and  the  company  did  not 
warn  the  child.  Held,  that  It  was  not  negligent 
u  a  matter  of  law,  as  it  could  not  reasonably 
bave  anticipated  the  accident 

[Ed.  Note.— Vor  other  cases,  see  Telegraphs 
.and  Telephones,  Dec.  Dig.  i  20.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; John  O.  Park.  Judge. 

Action  by  Thomas  M.  Hall,  by  William  A. 
Hall,  next  friend,  against  the  Missouri  & 
Kansas  Teleiphone  Company.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Bamy  BL  Harts,  William  A.  Medlll.  and 
M.  Befoe  Pypes,  for  appellant  Battle  Uc- 
Oirdle.  Gleed,  Hnnt,  Palmer  ft  Oleed.  fOr 
respondent. 


BROADDUS,  P.  J.  This  Is  a  suit  for  dam- 
ages for  injuries  received  by  plaiutltf  as  the 
allied  result  of  defendant's  negligence.  The 
plaintiff,  at  the  time  he  received  his  In- 
juries, was  an  infant  Are  years  df  age.  The 
petition  sets  out  that  the  defendant  was  op- 
erating and  maintaining  a  telephone  line  In 
Kansas  City,  and  was  running  north  and 
south  between  Twenty-Third  and  Twenty- 
Fourth  streets  and  parallel  with  Merslngton 
avenue  and  about  midway  between  the  lat- 
ter avenue  and  Cleveland  avenue;  that  on 
the  29th  day  of  June,  1907,  the  defendant 
was  engaged  In  stretching  a  cable  wire  and 
lead  conduit  containing  wires  across  poles 
along  Its  telephone  line,  for  which  purpose 
they  used  pulleys  and  a  rope  strung  along 
tbe  top  of  Its  poles,  which  rope  ran  dowu  by 
means  of  said  pulleys  along  the  side  of  one 
of  said  poles  to  the  ground;  that  one  of 
the  said  pulleys  was  fastened  to  the  pole 
close  to  tbe  ground;  that  the  end  of  the  rope 
passed  through  this  pulley  to  which  a  home 
was  bitched;  that  this  pole  was  standing  on 
vacant  unlnclosed  ground;  that  the  public 
have  been  accustomed  to  pass  over  this 
ground;  that  children  of  tbe  neighborhood 
were  accustomed  to  play  there,  especially 
near  and  around  said  pole,  all  of  which  was 
well  known  to  defendant  company,  or  by  the 
exercise  of  reasonable  diligence  could  have 
been  so  known  to  defendant;  that  on  the  day 
aforesaid  plaintiff,  together  with  bis  two 
brothers  and  another  companion,  all  minors 
and  of  tender  years,  who  were  playing  in  the 
vicinity  of  said  poles,  were  attracted  to  them 
by  reason  of  the  horse,  r<^  and  pulleys; 
that  tbe  defendant,  through  Its  agents,  while 
engaged  in  stretching  said  cable  and  conduit, 
well  knew  that  plaintiff  and  his  companions 
were  standing  around  and  in  close  proximity 
to  said  pole,  pulleys,  and  rope;  that  defend- 
ant's agrats  negligently  and  carelessly,  and 
without  any  signal  or  warning  to  plaintiff  or 
to  his  companions  as  to  the  danger  and  con- 
sequences of  coming  In  contact  with  said 
rope  and  pulley,  started  the  horse,  which 
was  standing  a  few  feet  from  the  pole,  pull- 
ing tbe  rope;  that  plaintiff  stood  watching 
the  rope  coming  down  the  pole  and  passing 
through  the  pulley  near  the  ground,  when, 
after  the  horse  had  gone  about  125  yards, 
plaintiff  without  any  negllgmce  on  bis  part 
took  bold  of  the  moving  rope  with  his  left 
hand  above  the  puUe?,  first  permitting  it  to 
pass  through  bis  band,  when  suddenly  bis 
hand  closed  on  the  rope  and  was  drawn  into 
the  pulley  and  permanently  Injured.  When 
the  cause  came  on  for  trial  defendant  object- 
ed to  tbe  Introduction  of  any  evidence  on 
the  part  of  plaintiff,  for  tbe  reason  that  tbe 
petition  did  not  state  a  cause  of  action.  The 
court  sustained  the  objection  and  instructed 
the  Jury  to  return  a  verdict  for  the  defend- 
ant, whereupon  plaintiff  took  a  nonsuit  with 
leave  to  move  to  set  it  aside,  and  tbe  Jury 
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wsa  discharged.  Judgment  was  entered  In 
favor  of  def^dant,  which  the  court  refused 
to  set  aside,  and  plaintiff  appealed. 

The  argument  of  plaintiff  Is  that :  "It  is  a 
well-recognlMd  and  well-settled  principle  of 
law  that  persons  who  leave  unguarded  dan- 
gerous machines  or  appliances,  which  are  fit- 
tractive  to  children  where  children  are  wont 
to  play,  are  held  guilty  of  such  negligence  as 
will  create  a  liability  for  any  injury  Inflicted 
on  such  children  as  are  attracted  Into  play- 
ing with  auch  machinery,  or  appliances." 
And  It  Is  claimed  that  the  case  falls  within 
the  rule  applied  to  turntables  and  other 
similar  cases.  In  Kelley  v.  Parker  Wash- 
ington Co.,  107  Mo.  App.  490.  81  S.  W.  631, 
this  court  enunciated  the  rule  that:  "It  is 
negligence  for  the  owner  to  leave  dangerous 
machinery  on  his  premises  In  a  condition 
likely  to  cause  injury;  and  a  contractor  for 
grading  a  street  who  leaves  a  scraper  In  the 
street  liable  to  Inflict  injury  on  children  at- 
tracted thereby  Is  guilty  of  negligence." 
"The  act  of  a  gas  company  In  causing  gas 
pipes  to  be  piled  on  sloping  ground  In  a 
street  without  blocking  them  so  as  to  pre- 
vent them  rolling  was  negligence  so  as  to 
render  It  liable  for  Injuries  to  a  child  caused 
by  the  rolling  of  the  pipes,  although  the  pipes 
were  put  In  motion  by  other  children  playing 
upon  them,  where  the  evidence  showed  chil- 
dren were  In  a  habit  of  playing  on  that 
street,  and  the  pipe  was  so  plied  as  to  be 
easily  put  In  motion."  O'Hara  t.  Gaslight 
Co.,  131  M^.  App.  428,  UO  S.  W.  &42.  Where, 
although  the  contrivance  was  not  dangerous 
to  persons  of  full  understanding,  yet,  where 
its  construction  and  movement  was  likely  to 
excite  a  small  child's  curiosity  and  allure  him 
to  thrust  his  hand  Into  a  dangerous  place. 
It  was  a  question  whether  defendant  shonld 
have  anticipated  such  an  Incident,  was  one  for 
the  Jury.  Hlllerbrand  v.  May  Mercantile  Co. 
(Mo.  App.)  121  S.  W.  8^.  It  Is  negligence  on 
the  part  of  a  railroad  company  to  omit  to  se- 
cure Its  turntables  so  tbat  children  cannot  re- 
volve them.  Nagel  v.  Railway  Co.,  76  Mo., 
loc.  clt  6S9.  42  Am.  Rep.  4ia  In  Kelley  v. 
Parker  Washington  Co.  and  O'Hara  v.  Gas- 
light Co.,  supra,  the  dangerous  Instrumentali- 
ties were  left  unguarded  and  improperly  se- 
cured In  public  streets  where  children  had  the 
right  and  were  likely  to  go,  and  In  that  respect 
different  from  this  case.  In  Hlllerbrand  v. 
May  Mercantile  Co.,  the  child  was  Injured 
In  a  store  where  he  bad  accompanied  tats 
motbor,  who  was  there  on  business.  The 
court  therefore  considered  that  he  was  there 
by  Invltfttlon.  ■  These  two  cases  are  <aearly 
^stlngulstaed  from  the  turntable  and  kindred 
casok  It  may  be  Inferred  from  the  auc- 
tion of  the  petition  that  defendant  was  li- 
censee on  tbe  vacant  lot  at  the  time  it  was 
engaged  In  constnictins  its  tel^hone  line, 
and  that  plaintUf  and  his  ctnopanlonB  were 
mere  trespaasen.  In  sncb'  eases  tbe  owner 
owe*  ao  dnty  to  the  trevpasser  except  not 


to  Injure  him  wantonly.  Wltte  v.  Stlfel,  126 
Mo.  298,  28  S.  W.  891,  47  Am.  8t  Rep.  668. 
"Parties  raterlng  such  private  premleos  with- 
out Invitation  are  trespassers,  whether  young 
or  old,  and  the  proprietor  owes  them  no  duty 
save  not  to  injure  n^llgently  after  discover- 
ing them."  Smith  v.  Dold  Paddng  Co.,  82 
Mo.  App.  8.  In  these  two  cases  It  Is  also 
held  that  the  doctrine  In  the  turntable  cases 
is  not  to  be  extended,  and  its  correctness  la, 
moreover,  questioned. 

This  case  Is  distli^ulsbed  from  the  tam- 
table  and  kindred  cases  in  the  most  import 
tant  particulars.  In  the  first  place,  as  bas 
been  said,  It  was  not  a  dangerous  contrivance 
left  unguarded,  calculated  to  attract  tbe 
curiosity  of  diiidren.  The  cause  of  action  Is 
not  predicated  upon  the  theory  tbat  It  was 
such,  but  tbat  the  Injury  was  the  result  of 
defendant's  negligence  in  not  warning  plain- 
tlCt  that  It  was  going  to  be  put  In  operation. 
Such  Is  the  sum  and  substance  of  tbe  alleged 
negligence.  Such  being  the  case,  did  defend- 
ant owe  plaintiff  any  further  duty,  he  being 
uninvited  and  a  trespasser,  than  not  to  in- 
jure him  wantonly  as  said  In  Wltte  v.  Stlfel, 
supra;  or  not  to  Injure  him  negligently.  In 
the  words  used  In  Smith  v.  Dold  Packing  Co, 
supra?  It  is  not  contended  that  defendant 
acted  wantonly  but  negligently. 

Answering,  for  tbe  sake  of  the  argument, 
only,  tbat  defendant  Is  to  be  held  to  tbe 
exercise  of  ordinal?  care,  we  do  not  see  that 
plaintiff  has  made  out  a  case.  The  work 
being  carried  on  In  the  usual  and  ordinary 
manner  and  with  care,  the  plaintiff  is  forced 
to  rely  solely  upon  tbe  'ground  that,  notwith- 
standing such  was  tbe  case.  It  became  tbe 
duty  of  defendant  to  anticipate  that  some 
child  might  possibly  catch  bold  of  the  rope 
BO  as  to  draw  his  hand  against  the  pulley 
through  which  it  was  passing  and  thereby 
get  Injured.  Had  we  not  had  this  example 
before  us,  we  could  scarcely  imagine  hov 
any  one  could  have  been  injured  In  that  man- 
ner. And,  at  most,  It  may  be  characterized 
as  a  "mishap."  It  oould  not  have  been  rea- 
sonably anticipated,  or  anticipated,  as  to  that 
matter,  at  all.  In  order  to  constitute  negli- 
gence of  any  kind,  Uiere  must  have  been 
something  In  the  action  of  tbe  plaintiff  in- 
dicating that  he  was  going  to  put  blmsdf  in 
peril  In  some  way  or  anothw,  and  the  defi- 
ant Allied  to  save  taim  from  danger,  which  It 
could  have  done  by  the  exercise  of  ordinary 
diligence.  PlalntifTs  argument^  in  effect  is 
that  ^tntUC  was  to  a  posltiim  of  peril  while 
tbe  work  was  going  on,  and  that  defendant 
ought  to  taave  notified  him  of  danger.  Bat 
tae  was  not  so  In  peril,  because  the  operation 
was  not  dai^rons  to  bystanders  and  to  bare 
anUdpatod  tiiat  one  wonld  or  conld.  even 
though  a  diild,  get  Injnred,  wonld  require 
not  only  the  ezerdae  of  tbe  h^eat  degree 
of  care,  but  a  challence  to  preedeoce  Itsdf. 

The  court  ms  dearly  right,  and  tiie  eamft 
is  affirmed.  All  concur. 
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NORRZS  T.  liBTOHWORTH. 
(Kanau  Gtj  Gonrt  of  Appeals.  Missouri.  Jan 

i9ia) 

1.  YKHDOB  ARD  PUBOHAflBB  (|  S8*>— PeBTOBU- 
AnCB  OF  GOVIBAOT— PATHBHT  Ot  PUBOHASl 
MOITET. 

Wben  defendant  contiaeted  wiOi  ttlainttfl 
to  sell  hino  his  (ann,  agredns  to  deliver  the  deed 
on  jnymeDt  of  the  purcbaee  price,  these  cove- 
nants were  interdependent,  and  the  obligation 
-was  on  plaintiff  to  pay,  or  tender,  the  purchase 
money  on  the  date  fixed  by  the  contract  for 
the  consummation  of  the  sale,  before  defendant 
would  be  In  default  for  fiiUure  to  convey. 

rEd.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent.  Dig.  }  88;  Dec  Dig.  {  5&*] 

2.  Vendob  and  Puechaskb  (S  ^*)— MoDinoA- 

TlOIf  OF  GONTBACT  —  PABOL  AQBEEHSNT  — 

CONSIDBBATION. 

A  written  contract  for  the  sale  of  land 
cannot  be  modified  by  a  subsequent  parol  agree- 
ment, for  which  there  was  no  consideration. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  ||  188,  ISO;  Dec.  Dig.  | 

3.  EffTOPpxL  (I  78*)— 'Equitable  EfixoFPEL — 
RELuncE  ON  Advbbse  Pabtt— Contract. 

Defendant  contracted  in  writing  to  sell 
plaintiff  bis  farm  for  a  certain  price.  Subse- 
quently he  told  plaintiff  not  to  borrow  the  mon- 
ey in  Wisconsin,  where  he  lived,  but  to  come 
to  Missouri,  where  the  farm  was,  and  he  would 
secure  a  loan  for  him.  Plaintiff  went  to  Mis- 
souri, but  defendant  did  not  secure  the  loan. 
Held,  that  defendant  was  not  thereby  estopped 
to  repudiate  the  promise,  since  the  plaintiff  Is 
preaomed  to  have  Known  that  it  was  unenforce* 
able. 

[Ed.  Note. — EVir  other  cases,  see  Estoppel, 
Cent  Dig.  »  204r-210;  Dec  Dig.  S  78.*] 

4.  Vendob  and  Pdechaskb  (5  834*)— Remedy 

OF    FUBCHABBB  —  ReCOVEBT*    OF  PUCHABE 

Money. 

Where  a  vendee  failed  to  pay  all  of  the 
purchase  price  for  land,  and  the  vendor  refused 
to  perform,  the  vendee  may  recover  the  amount 
paid,  less  the  damages,  if  any,  suffered  by  the 
vendor  from  the  breach  of  the  contract;  there 
bein^  provision  in  the  contract  anthorising  re- 
tention of  the  amount  paid  as  liquidated  dam- 
ages or  a  forfeiture. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Gent  Dig.  {  973;  Dec  Dig.  |  334.*] 

0.  Vendob  and  PtntCHASEB  (§  S30*>— Mbasube 
OF  Dauaoes  —  Bbeach  of  Contbact  fob 
Sale  of  Land. 

The  measare  of  damages  for  the  breach  by 
the  vendee  of  the  contract  for  the  purchase  of 
land  is  the  difference  between  the  contract  price 
and  the  market  value  of  the  land  on  the  day  the 
sale  was  to  have  been  completed. 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  |  955;  Dec.  Dig.  8  890.*] 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty ;  Wm.  H.  Martin,  Judge. 

Action  by  Edward  Norris  against  Charles 
P.  Letchworth.  Judgment  for  plaintiff,  and 
defendant  appeals.  Reversed  and  remanded. 

Sangrw  &  Bohllng,  for  an)ellant  A.  A. 
Knoop  and  Wray  ft  McVey,  for  retqwud^t. 

JOHNSON.  J.  Plalntifr  sued  to  recover 
fSOO  paid  defendant  on  the  purchase  price  of 
a  farm  In  Morgail  county.  Defmdant,  by  his 
agents,  entered  into  a  written  contract,  by 
the  t«!inB  of  which  he  agreed  to  sell  and  con- 


vey the  farm  to  plaintiff  for  the  price  of 
$6,700,  hut  the  sale  was  not  consummated, 
and  each  party  claims  the  other  was  at  fault 
Plaintiff  prevailed  In  the  trial  court,  and 
the  cause  is  here  on  the  appeal  of  defendant. 
The  contract,  which  was  signed  by  plaintiff 
and  the  agents  of  defendant  on  August  23, 
1907,  provided  that  defendant  and  his  wife 
should  execute  a  warranty  deed  and  d^>osit 
it  In  a  bantE  in  Versailles.  Defendant  was 
to  forward  an  abstract  of  title  to  the  bank 
In  the  town  In  Wisconsin  where  plaintiff 
lived,  and  on  examination  of  the  abstract  and 
approval  of  the  title  by  plaintiff,  the  abstract 
was  to  be  returned  to  the  Versailles  bank, 
and  plaintiff  was  to  deposit  $500  in  tbe  lat- 
ter bank  to  be  delivered  to  defendant's  agents. 
The  warranty  deed  was  to  be  held  by  the 
bank  until  January  1,  1908,  on  whlcih  date 
the  remainder  of  the  purchase  price  was  to 
be  paid  by  plaintiff  to  tbe  bank,  and  the  deed 
was  to  be  delivered  to  plaintiff.  Possession 
of  the  land  was  to  t>e  given  on  tbe  date  just 
mentioned.  There  was  a  mortgage  of  $2,000 
on  tbe  farm,  and  the  option  was  given  plain- 
tiff of  paying  the  whole  of  the  purchase  price, 
or  of  assuming  the  mortgage  and  paying  the 
remainder.  Such  were  the  main  provisions 
of  the  written  contract  Plaintiff  claims, 
however,  that  some  time  after  this  contract 
was  signed,  be  had  a  conversation  with  de- 
fendant, in  whldb  be  stated  that  he  did  not 
have  enough  mon^  to  pay  the  whole  of  the 
purchase  price,  and  would  be  compelled  to 
borrow  money  on  the  farm.  He  bad  made 
the  first  payment  of  $S00,  and  bad  about  $2,- 
100  more  to  pay  on  the  purchase  price.  De- 
fendant told  him  not  to  attempt  to  borrow 
the  money  In  Wisconsin,  and  that  defendant 
would  procure  tbe  necessary  loan  for  him 
from  a  loan  company  In  Versailles.  Plaintiff 
accepted  this  proposition,  and,  relying  on  It, 
shipped  his  goods  and  live  stock  from  Wis- 
consin to  Versailles,  where  he  arrived  late  In 
the  afternoon  of  January  1,  1908,  tbe  date 
named  In  the  contract  for  closing  the  sale. 
Defendant  met  him  at  the  train,  and  helped 
him  nnload  his  live  stock  and  goods.  Dur- 
ing that  evening  defendant  told  plaintiff  that 
his  agents  bad  misrepresented  to  him  the 
price  at  which  they  had  sold  the  farm,  and 
informed  plaintiff  that  he  wonld  not  close 
the  transaction  anless  be  could  get  more 
money  than  his  agents  proposed  to  give  him. 
Negotiations  ensued  covering  a  period  of  sev- 
eral days,  tbe  pnrpose  of  which  on  tbe  part 
of  defendant  was  to  obtain  a  substantial  con- 
cession from  his  agents  on  their  commission. 
The  negotiations  foiled,  and  on  January  3d 
defendant  went  to  the  bank  and  obtained 
possession  of  the  deed.  Becoming  convinced 
that  defendant  would  not  close  the  sale  <m 
the  terms  of  the  contract  plaintiff  bought 
another  farm  on  tbe  9th  or  10th  of  January, 
and  brought  this  salt  to  recover  the  $500  be 
had  paid  on  the  purchase  price. 


«rer  otber  easM  im  sane  topic  uid  Mctfam  NVMBBB  is  Dec.  *  Am.  Sis*-  UOT  to  date,  ft  Reporter  Indez«» 
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The  evldoice  adduced  by  defendant  dla- 
'CloaeB  an  aitlrdy  different  state  of  facts 
from  that  above  stated,  which  Is  gathered 
from  the  evidence  of  plaintiff.  The  defend- 
ant admits  that  be  complained  to  plaintiff 
that  his  agents  had  deceived  him,  but  de- 
nies that  he  refused  to  consummate  the  sale 
unless  they  would  surrender  part  of  their 
commission.  He  denies  that  he  bad  agreed 
with  plaintiff  to  procure  him  a  loan  on  the 
land,  and  states  he  was  ready  and  willing  to 
perform  his  part  of  the  contract,  but  plaintiff 
was  unable  to  perform  his  part  on  account 
of  bis  lack  of  sufficient  money  and  of  his 
Inability  to  obtain  a  loon  on  the  farm.  If 
the  rights  of  the  parties  are  to  be  measured 
only  by  the  terms  of  the  written  contract,  it 
Is  clear  that  plaintiff — not  defendant — broke 
the  contract  The  covenants  for  the  delivery 
of  the  deed  and  for  the  payment  of  the  pur- 
chase money  were  dependent  covenants,  and 
the  obligation  was  on  plaintiff  to  pay  or  ten- 
der to  defendant  the  purchase  money  on  Jan- 
nary  1st — the  date  fixed  by  the  contract  for 
the  cfmsummatlon  of  the  sala  Low  v.  Mar- 
shall, 17  Me.  232;  Guthrie  v.  Thompson,  1 
Or.  353;  Lealrd  v.  Smith,  4A  N.  X.  618;  Ir- 
vln  V.  Bleakley,  67  Pa.  24. 

Plaintiff  Invokes  the  rule  that,  "where  the 
promisor  before  the  time  of  performance  ex- 
pressly renounces  his  contract,  the  promisee 
Is  thereby  entitled,  ^ther  to  treat  the  con- 
tract as  broken  and  sue  at  once  for  Its  breach 
without  averring  an  offer  or  readiness  to 
perform,  or  he  may  wait  until  the  time  of 
performance  has  expired,  and  then  sue  for 
the  consequences  of  nonperformance."  Man- 
ufacturing Co.  V.  McCord,  65  Mo.  App.  507, 
and  cases  dted.  We  do  not  think  this  rule 
has  any  application,  for  the  reason  that  there 
Is  no  evidence  that  defendant  renounced  the 
contract  b^ore  the  time  for  the  performance. 
He  did  declare — so  plaintiff  says — that  he 
would  not  perform  the  contract  unless  he  re- 
ceived a  part  of  the  agent's  commission,  but 
this  declaration  was  made  on  the  last  mlnuts 
of  the  last  day  for  the  performance  of  the 
contract,  and  under  conditions  that  made  It 
Impotent.  All  plaintiff  bad  to  do  was  to  go 
to  the  bank  where  the  deed  was  held,  pay  the 
purchase  money,  and  get  the  deed.  He  did 
not  do  this,  for  the  simple  reason  that  he 
did  not  have  the  mon^.  The  alleged  renun- 
ciation did  not  occur  until  plaintiff  himself 
was  confronted  with  his  obligation  to  per- 
form, and  had  shown  his  inability  to  dis- 
charge that  obligation. 

But  plaintiff  argues  that  he  was  ready  and 
willing  to  perform  the  contract  as  modified 
by  the  subseauent  oral  agreement,  and  that 
defendant  must  be  held  to  have  defaulted  be- 
cause of  his  failure  or  refusal  to  provide  a 


loan  for  the  completion  of  Uie  paymeat  of 
the  purchase  price.  "Parties  may  by  a  sub- 
sequent parol  agreement,  upon  a  sofficleDt 
consideration,  change  the  method  or  terms 
of  their  written  contract."  Hennlng  v.  In- 
surance Co.,  47  Mo.  425,  4  Am.  Rep.  332.  Tbe 
weakness  of  plaintiff's  position  Is  that  tbe 
oral  agreement  was  entirely  without  a  con- 
sideration to  support  it  Tbe  written  con- 
tract Imposed  no  duty  on  defendant  to  pro- 
cure a  loan  for  plaintiff,  but  did  impose  on 
plaintiff  the  obligation  to  pay  the  purchase 
price  on  January  1st  The  offer  of  defeodaut 
was  purely  voluntary,  since  he  had  the  right 
to  demand  compliance  by  plaintiff  with  the 
contract.  Plaintiff  did  not  promise  anything 
in  return  for  the  proffered  service,  and  we 
perceive  no  ground  for  the  ctmtentlon  that 
there  was  a  consideration.  The  promise 
must  be  regarded  as  a  mere  nudum  pactum. 

The  learned  trial  Judge  appeared  to  think 
defendant  might  be  held  on  the  ground  of 
estoj^l;  that  since  his  promise  Induced 
plaintiff  to  change  his  course,  defendant 
should  not  be  heard  to  r^udlate  the  promise 
when  it  became  too  late  for  plaintiff  to  help 
himself.  The  defect  of  this  view  is  that  it 
Justifies  plaintiff  in  having  relied  upon  a 
mere  naked  promise.  Plaintiff  is  presumed  to 
have  Imown  that  the  promise  was  not  ea- 
forceable,  since  every  man  la  presumed  to 
know  the  law,  and  he  had  no  right  to  trust 
the  word  of  a  man  with  whom  he  was  deal- 
ing at  arm's  length,  especially  when  that 
man  was  an  utter  stranger  to  him.  The  law 
requires  a  person  to  act  with  reasonable  pru- 
dence and  diligence  In  his  business  affairs, 
and  will  not  protect  one  who  n^llgently  falls 
to  protect  hims^.  It  is  UDfortnnate  for 
plaintiff  that  he  trusted  tbe  w<nd  ot  a  stran- 
ger, bat  he  has  no  one  to  blune  bat  himself 
if  bla  confidence  was  misidaced.  There  is  no 
question  of  estoppel  in  this  case. 

It  does  not  toUaw  tnm  the  Tiewi  expnm- 
ed  that  idsltttiff  neceseully  most  lose  tbe 
$600  that  he  paid  on  tbe  pnrchaee  pricfe  The 
contract  does  not  attenq^t  to  provide  for  tbe 
retention  by  defoidant  of  tbe  down  payment 
as  a  forfeiture  or  as  llqaldated  damacee  for 
the  breach  of  the  contract  by  plaintiff;  and. 
if  defendant  suffered  no  damages  on  account 
of  the  breach,  plaintiff,  under  proper  plead- 
ings, would  be  entitled  to  recover  tbe  full 
amount  of  the  payment  If  defendant  mffer- 
ed  damages,  he  would  be  entitled  to  offset 
them  against  plalntlCTs  donand,  and  the 
measure  of  his  damages  would  be  the  differ- 
ence between  the  contract  price  and  the  mar- 
ket value  of  the  land  on  January  1, 1908. 

The  Judgmmt  is  reversed,  and  tbe  cause 
remanded. 
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PAINTER  T.  PAINTER. 
<St.  Loals  Coart  of  Appeals.    BflBMDil.  Jul 
18,  1910.   ReheariDS  Denied  Feb.  1,  1910.) 

1.  Tenanct  in  Coumoh  (S  27*)— Comvbbbiok 
OF  Pebsonax.  Pbopebtt. 

^Vbere  a  father  devised  all  of  his  property 
to  his  vife  and  children  to  be  dlrided  by  the 
children  on  the  wife's  death,. the/,  without  ad- 
ministration, becaote  the  ownen  of  It  as  co- 
tenants,  and  a  sale  by  the  mother  of  part  of  the 
persona]  property  to  one  of  the  chiloi^en  would 
presamabu  pass  only  her  interest,  and,  in  the 
absence  <a  proof  that  It  was  meant  to  ezdude 
the  other  legatees  from  their  estate  in  the  prop- 
erty, SDcb  as  a  demand  by  them  to  share  in  the 
enjoyment  thereof  and  refusal  to  accede  to  this 
demand,  the  sale  coald  not  be  treated  as  a  con- 
version asainst  them. 

[Ed.  Not&— For  other  eaaea,  see  TmaDcy  In 
Commoii,  Gent  Die  H  70-76;   Dec.  Dig.  S 

2.  EXECUTOBS  AND  ADVINIBTBATOBS  (|  153*)— 

Action  fob  Convebsion  —  Bvidenci— Suf- 

riCIENCT. 

In  an  action  by  an  administrator  for  cod- 
▼errion  of  personalty  of  the  estate,  judgment  was 
proiwrly  rendered  for  defendant,  where  the  only 
act  of  conversion  alleged  occarred  before  plain- 
tiff's appointment  as  administrator,  and  the  evi- 
dence failed  to  establish  sadi  allegation. 

[Ed.  Note.— For  other  cases,  see  Executors 
find  Adndnistrators,  Gent.  Dig.  SI  629.  630; 
Dec  Dig.  I  153.*] 

Appeal  from  Glrcalt  Court,  Warren  Coun- 
ty ;  Jaa.  D.  Bamett,  Jndga 

Action  by  Herman  Painter,  admlnlBtrator, 
against  Lizzie  0.  M.  Painter.  From  a  Judg- 
ment for  defendant,  plaintiff  appeals.  Af- 
firmed. 

J.  W.  Delventhal  and  E.  Roseoberger  & 
Sod,  for  appellant  EmU  Roehrlg,  for  re- 
spondent 

GOODE,  J.  Solomon  Painter  died  in  May, 
1883,  leaving  four  sons  and  four  daughters. 
The  devlstog  clause  of  his  last  will  was  as 
follows:  "After  the  payment  of  my  debts 
and  funeral  expense,  I  want  all  of  my  per- 
sonal property  and  farming  utensils  and  real 
estate  left  to  my  wife  and  children  during 
her  single  life,  at  her  death  it  la  to  be  sold 
and  equally  divided  among  my  children,  ex- 
cept my  three  boys  Herman  and  Otto  and 
John  I  want  to  give  one  hundred  and  fifty 
dollars  advantage  of  the  girls.  All  the  sur- 
plus money  made  over  and  expenses  to  be  put 
at  Interest  I  further  claim  the  rlj^ht  of 
everything  so  long  as  I  live;  at  my  death  I 
want  three  disinterested  men  to  appraise 
the  property  and  pat  It  In  book  form,  and  at 
ber  death  the  same  process." 

Sopbta  Painter,  widow  of  the  testator,  sur- 
vived him  until  November,  1906,  or  23  years, 
when  she  died.  The  defendant,  Lizzie  Paint- 
er, who  Is  one  of  the  children  of  Solomon 
and  Sophia  Painter,  lived  on  the  home  place 
with  her  mother  until  the  latter  died,  and 
according  to  the  testimony  of  plaintiff,  Her- 
man Painter,  the  mother  remained  until  her 
death  in  possesaion  of  all  the  personal  prop- 


erty left  hr  Solfunon  Painter.  He  teatifled 
further  certain  articles  of  personal  property 
whicb  had  formerly  belonged  to  Solomon 
Painter  were  on  the  home  plaos  when  lila 
mothOT  died.  No  administration  was  granted 
on  the  estate  of  Solomon  Palntor  until  De- 
cemb«  10,  IfiOe,  or  about  a  month  after  the 
death  of  the  widow,  when  Herman  Painter 
was  appointed  administrator  and  as  such  In- 
ventoried what  personal  propoty  stUl  re- 
mained at  the  borne  plac&  He  testified  there 
were  some  tebles,  a  beating  stove,  chairs, 
vise  and  anvil,  wagon,  beA,  desk,  benches, 
two  mules,  and  other  property;  that  after 
his  appointment  he  went  to  the  home  place 
and  d«nanded  to  be  allowed  to  have  those 
artioles  appraised  as  b^onglng  to  the  estate 
of  Solomon  Painter,  liut  defendant,  Lizzie 
Painter,  met  plalntUt  and  his  apptaiaers  at 
the  door  of  the  house  and  refused  to  let  them 
enter  to  apprabe  the  property,  saying  she 
had  bongbt  OTerythlng  and  It  all  belonged  to 
her,  turning  over  to  plaintiff  some  old  papers 
whldi  she  said  wm  all  that  belonged  to  her 
father's  estate.  Plaintiff  testified  the  prop- 
erty  which  remained  on  hand  and  belonged 
to  his  decedent's  estate  was  worth  about 
$100;  that  LizBle  Painter  said  she  had 
bought  from  hw  motber  for  $700  all  the  per- 
sonal property  her  tatfaor  left  Other  testi- 
mony which  need  not  be  stated  was  given, 
and  when  plaintiff  rested  the  court  directed 
the  jury  to  return  a  verdict  for  defendant, 
and  plaintiff  appealed.  The  action  is  In  ttie 
nature  of  trover  to  recover  $1,000  as  the  val- 
ue of  various  articles  of  perscmal  property. 
Including  those  already  mraitloned  and  many 
others  alleged  to  have  btionged  to  the  esteto 
of  Sotomon  Painter,  and  to  have  been  con- 
verted  by  Pendant  to  her  own  use  in  De- 
cember, 1903.  It  is  alibied  dtfmdant  sold 
and  disposed  of  some  of  the  personal  prop- 
erty described  In  the  petition  and  otherwise 
converted  the  remainder  to  her  own  ns& 
Plaintiff  sues  as  administrator,  avers  his  ap- 
pointment In  December,  1906,  and  that  de- 
fendant, after  demand  duly  made  by  blm, 
had  neglected  to  snnmider  the  property  de- 
scribed in  the  petition  or  pay  the  reasonable 
value  thereof.  As  filed,  the  case  was  against 
the  husband  of  defendant,  as  w^l  as  herself, 
and  the  petition  omtained  two  connte ;  but 
the  plaintiff  dismissed  as  to  defendant's  hus- 
band, and  also  dismissed  the  second  count 
of  the  petition,  or  took  a  nonsuit  upon  it 

At  the  date  of  the  alleged  conversion,  to 
wit.  in  December.  1903,  it  is  certain  the  plain- 
tiff was  neither  In  possession  of  the  property 
alleged  to  have  been  converted,  nor  did  he 
have  title  to  It,  for  he  bad  not  been  appoint- 
ed administrator,  and  was  not  appointed  for 
three  years  later.  We  do  not  say  plaintiff, 
as  an  administrator  subsequently  appointed, 
cannot  maintain  an  action  for  a  conversion 
at  that  date,  if  one  occurred,  having  no  oo 
casion  to  decide  the  point,  as  we  hold  no  tes- 
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tlmonj  was  adduced  tending  to  prove  a  con- 
Tenion  by  defendant  at  said  date,  or  any 
time  near  it.  By  the  will  of  the  tesUtor,  the 
property  In  controTerey  belonged  to  his  wife 
and  children  during  her  life,  and  they  owned 
It  as  co-traiantB.  In  atrlctnees  of  law  the 
title  should  have  passed  to  them  through 
pemmal  representatlTes  of  the  deceased,  and 
an  administration  of  his  estate;  But,  so  far 
as  appears,  there  were  no  creditors,  the  lega- 
tees were  of  age,  and  In  aacb  drctunstances 
a  distribution  of  personal  assets  by  the  heirs 
or  legatees  without  administration  has  been 
tolerated  and  the  title  treated  as  in  them, 
though  the  regular  method  of  derolTing  the 
title  of  a  decedent  by  administration  had 
been  omitted.  Richardson  t.  Cole,  160  Mo. 
372,  61  S.  W.  182,  83  Am.  Bt  Rep.  479 ;  Bank 
T.  Hoppe,  132  Mo.  App,  449,  111  8.  W.  1190; 
PuUls  T.  PulllS,  127  Mo.  App.  294,  lOS  S.  W. 
275;  McCracken  t.  McCa»slln,  50  Mo.  App. 
86.  The  fair  way  to  treat  this  case  is  to  re- 
gard the  title  to  the  property  In  controversy 
as  having  vested  in  the  l^teea,  the  mother 
and  chlldrexi,  as  tenants  In  common  during 
the  mother's  life.  Nothing  was  proved  tend- 
ing to  show  a  conversion  in  1908,  during  the 
Jlfe  of  her  mother,  by  deffflidant,  except  her 
declaration  to  plaintiff,  after  the  mother's 
death,  tbat  she  (defendant)  bad  bought  the 
property  from  her  mother.  It  was  not  prov- 
ed the  other  dilldren  had  been  excluded  In 
any  way  from  controlling  and  enjoying  their 
Interest  in  the  property  so  as  to  work  a  con- 
version as  to  them,  exc^t  said  statement  of 
a  sale  by  the  mother  to  defendant ;  and.  In 
flie  absence  of  some  proof  that  the  sale  was 
meant  to  exclude  the  other  legatees  from 
their  estate  In  the  property,  such  as  a  de- 
mand by  them  to  share  In  the  aij<^mait  of 
the  proper^  and  refusal  to  accede  to  ^  de- 
mand, we  do  not  think  the  sale  should  be 
treated  either  as  a  conversion  against  th^, 
there  being  at  the  time  no  administration  on 
the  father's  estate,  or  as  conversion  for  ^Ich 
the  administrator  oonld  sue  after  bis  ap- 
pointment Prima  fade  the  sale  the 
mother  as  one  of  the  co-tenants  to  defendant, 
would  only  pass  the  mother's  Intoest,  as  It 
does  not  appear  the  mother  Claimed  exclnaive 
ownership.  Brown  r.  Wellington,  106  Mass. 
818,  8  Am.  R^.  330;  17  Am.  &  Bng.  Ency. 
Law  (2d  Ed.)  680.  Anyhow,  defradant's  hus- 
band, who  was  a  l^tee,  was  as  much  en- 
titled as  any  other  legatee  to  possession  of 
the  property  pending  admlnistratkoi,  and  de- 
fendant's mother  was  likewise  fflitltled  to 
posseaslcm,  which  right,  as  to  her  own  inter- 
est, die  might  pass  to  defoidant  Under  the 
drcumstances,  the  mere  detention  of  the 
property  by  defendant  would  not  afford  ber 
coowners  a  case  for  conversion;  especially 
as  it  does  not  appear  ber  possession  was  In- 
tended to  exdnde  thdr  rights,  or  tbat  they 
ever  had  made  a  demand  to  share  In  the  use 
and  enjoyment  of  the  property.   WlUlams  v. 


Nolen,  S4  Ala.  167 ;  Bdl  v.  Layman,  1  T.  B. 
Mon.  (Ky.)  40,  15  Am.  Dec.  83;  Winner  t. 
Pennlman,  35  Md.  165,  6  Am.  Rep.  385 ;  Staf- 
ford V.  Azbell,  8  Misc.  Rep.  316,  28  N.  Y. 
Supp.  733 ;  Ripley  v.  Davis.  IS  Mich.  75,  90 
Am.  Dec.  262 ;  Strong  v.  Colter,  13  Minn.  82 
(Gil.  77) ;  Newby  v.  Harrell,  99  N.  a  149,  5 
S.  E.  284.  6  Am.  St  Rep.  503;  Heller  v. 
Hufsmith,  102  Pa.  533;  Cowan  v.  Buyers, 
Cooke  (T^enn.)  53,  5  Am.  Dec.  688.  It  results 
no  conversion  of  the  property  in  controversy 
In  1903  as  alleged  was  proved,  and  heace  the 
court  did  right  in  directing  a  vordlct  In  de- 
fendant's favor. 

It  by  no  means  follows  d^mdant  was  ^- 
tltled  to  retain  the  property  against  the  de- 
mand of  the  administrator  of  her  father's 
estate  after  (me  bad  been  ammlnted,  even 
If  she  had  purdiased  from  ber  mother;  for 
the  mother  had  only  a  life  estate  as  cotea- 
ant  with  her  diUdren.  Hence  we  merely  af- 
firm the  Judgment  without  prejudice  to  tbe 
rlgbt  of  plaintiff  to  bring  an  action  for  con- 
version after  demand  made  by  him  for  pos- 
session of  the  property;  but  In  so  ruling 
we  must  not  be  understood  to  Intbnate  any 
opinion  as  to  what  would  be  ttie  result  of 
Budi  an  action. 

It  is  ordered  the  Judgment  be  alBniied. 
AU  concur. 


OASBY  V.  ST.  LOUIS  &  S.  F.  H.  CO. 
(St  Loaia  Orart  of  Appeals.   MltsoniL  Jan. 

18,  1910.) 

1.  Pleading  (|  260*)— Amendmut  of  State- 
ment OF  Facts— Damaoes. 

The  amendment  of  the  statement  of  facts 
in  an  action  for  donble  damages  for  treqwn 
on  land,  merely  increasing  the  damages  demand- 
ed, does  not  cbaoge  the  cause  of  action,  and  » 
properly  allowed. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cfeut.  Dig.  S  732 ;  Dea  Dig.  S  250.*J 

2.  Appeal  and  Esbob  (!  4S9*)-^Poweb  or 
Tbiai.  Goubt  — Aim  ALLOW AircB  or  Ap- 
peal. 

The  allowance  of  an  appeal  does  not  prevent 
the  trial  court  from  thereafter,  during  the  imine 
term,  setting  aside  Its  judgment  and  entering  a 
proper  one. 

[Bd.  Note.— For  other  eases,  see  Appeal  and 
Error.  C!ent  Dig.  I  2197;  Dec.  Dig.  |  43a«] 

Appeal  from  Circuit  Court,  Wayne  (bounty; 
Jos.  J.  Williams,  Judge. 

Action  of  trespass  by  James  W.  Cas^ 
against  the  St  Louis  &  San  Francisco  Rail- 
road Company.  Plaintiff  bad  Judgment,  and 
defendant  appeals.  Affirmed. 

W.  F.  Bvans,  W.  J.  &  J.  EL  Orr.  and  las. 
Orchard,  for  appellant  V.  Y.  Ing,  for  re* 
spondttit 

GOODS,  J.  The  opinion  given  oa  tim  form- 
er appeal  of  this  case  wiU  show  Its  merltst 
Case^  T.  Railroad,  lie  Mo.  Afp.  2^  ftl  S.  W. 
419.   Tbe  evidence  Is  not  contained  In  the 
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present  tMord;  It  being  lirdeTsnt  to  tho 
points  made  on  the  appeal  wblch  are  tecb- 
nlcal.  Tbe  action  as  originally  Instftuted  was 
tor  doable  damages  tor  the  deetractlan  of 
plaintiff's  meadow  and  cornstalk  pasturage  by 
cattle  which  bad  strayed  Into  his  H^Om  In 
conseauence  of  d^mdantfs  omiBslon  to  fence 
Its  rlfl^t  of  way.  In  the  original  statemoit 
plaintiff  laid  his  damages  at  fGO  and  asked 
Judgment  for  twice  that  amoont  Aftw  the 
remand  of  the  case  by  this  court  to  the  drcolt 
conrt  plaintiff  was  permitted  to  amend  bis 
statement  by  laying  bis  damages  at  flOO,  In- 
stead of  $50t  and  praying  for  twice  the  former 
amount  He  obtained  a  verdict  for  $65,  An- 
Snst  6^  1908,  and  on  said  mdlct,  on  tbe 
same  day,  judgment  was  entered  for  |65; 
tbat  Ib,  the  sum  found  by  the  jury.  Instead 
of  twice  said  sum.  Timely  motions  for  new 
txlal  and  In  arrest  were  filed  by  defendant 
and  OTemiled,  and  then  on  August  21,  1908, 
during  tbe  same  term  of  court,  an  affidavit 
for  appeal  was  filed  and  the  appeal  allowed 
and  granted  to  this  court  Afterwards,  dur- 
ing some  day  In  August  not  stated,  the  court 
adjourned  until  December  7,  1008,  which 
would  be  an  adjourned  term  of  tbe  August 
term,  and  continued  over  all  undisposed  of 
motions  and  proceedings.  On  December  8, 
1908,  that  being  the  second  day  of  the  ad- 
journed August  term,  the  court  set  aside  Its 
orders  overrallng  defendant's  motions  for 
new  trial  and  In  arrest;  also  set  aside  the 
Judgment  previously  entered  in  the  cause  and 
the  order  allowing  an  appeal.  Thereupon,  the 
court,  on  plaintiff's  motion,  entered  judgment 
on  the  verdict  for  twice  the  amount  of  dam- 
ages returned  by  tbe  jury,  or  J130.  An  ex- 
ception was  saved  by  defendant  to  this  ruling 
on  tbe  ground  tbe  court  had  lost  jurisdiction 
of  the  cause  by  the  appeal  previously  allow- 
ed on  August  21,  1908.  Afterwards  the  court 
again  overruled  defendant's  motions  for  new 
trial  and  in  arrest  and  on  said  December  8th 
allowed  an  appeal  in  the  cause  to  this  court 

Errors  are  assigned  for  permitting  plain- 
tiff to  smend  his  statement  by  increasing  the 
damages  demanded,  and  for  the  setting  aside 
of  the  judgment  first  entered  on  the  verdict 
for  and  entering  judgment  for  twice  tbe 
amount  aftw  the  appeal  had  been  allowed. 
The  action  as  originally  filed  was  one  for 
double  damages  for  failure  to  comply  with 
the  statute,  and  the  ammdment  swelling  the 
amount  of  damages  claimed  did  not  change 
the  cause  of  action  and  was  pn^)erly  allowed. 
EUlott  T.  AbeU,  39  Mo.  App.  346. 

It  has  been  said  in  many  cases  that  when 
an  appeal  is  allowed  from  the  circuit  court 
to  an  upper  tribunal,  tbe  former  court  loses 
Jurisdiction  over  the  cause ;  bnt  tbe  extent  of 
tbls  rule  was  expounded  by  tbe  Supreme 
court  in  Crawford  v.  Railroad,  171  Mo.  68,  66 
S.  W.  350,  and  sihown  not  to  prerrait  tbe  trial 
court  from  setting  aside  Its  judgment  and  en- 


tering a  i«oper  Judgment  after  granting  an 
appeal,  provided  the  orders  are  made  during 
the  term  tbe  first  Judgment  was  rendered. 
This  Is  what  the  court  did  In  the  present  case 
and  was  within  its  power. 
The  judgment  Is  affirmed.  All  concur. 


VANDIDBBUROH  v.  ST.  LOUIS  &  S.  F. 

R.  ca 

(St  Louis  Court  of  Appesls.    MlssontL  Jan. 
18,  1910.) 

1.  RaITBOADS  (I  481*)— FiBSS— QUESnON  TOB 
JUBT. 

Evidence  held  to  raise  a  qaestion  for  the 
juTT  whether  the  fire  which  destroyed  plain- 
tiff's property  was  caused  by  sparks  from  de* 
fnidaot's  locomotive  which  passed  with  a  heavi- 
ly loaded  train  only  a  few  minutes  before  the 
fire  was  discovered. 

[£3d.  Note.— For  other  easea  see  Railroads, 
Dec.  Dig.  i  4S4.*j 

2l  Afpeai.  ard  Bbbob  (1 932^— REvnw— Pbi- 

SDUPnONS, 

It  will  not  be  presumed  that  the  jury  in 
aasessing  the  damages  considered  an  item  of 
which  there  was  no  evidence,  ' 

TEd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec.  Dig.  |  032.*] 

Appeal  from  Circuit  Court,  Dunklin  Coun- 
ty; Jas.  L.  Fort  Judge. 

Action  by  W.  F.  Vanderburgh  against  tbe 
St  Louis  &  San  Francisco  Railroad  Compa- 
ny. Plaintiff  had  judgment  and  defendant 
appeals.  Affirmed. 

W.  F.  Evans,  Moses  "vniybark,  and  A.  P. 
Stewart  for  appellant  EL  F.  Sharp  and  Rus- 
sel  &  Deal,  for  respondent 

QOODE,  J.  Plaintiff  sued  for  the  value 
of  properly  said  to  have  been  consumed  in  a 
fire  set  by  one  of  defendant's  locomotives. 
The  property  was  an  iron  hoop  mill  building, 
machinery,  hoops,  and  supplies  In  It,  in  the 
town  of  Marston,  New  Madrid  county.  Tbe 
mill  building  was  adjac^t  to  a  building  used 
as  a  cotton  gin  and  also  one  used  as  a  plan- 
ing mill;  all  the  buildings  being  under  one 
roof.  There  is  no  doubt  the  property  was 
destroyed  by  a  flre  which  burst  out  alM>ut  1 
o'clock  November  12,  1906;  but  defendant 
contends  the  evidence  was  not  sufficient 'to 
carry  the  issue  to  tbe  jiU7  of  whether  the 
fire  was  set  by  a  passing  locomotive.  The 
confiagration  started  In  the  cotton  gin  and 
was  discovered  in  a  few  minutes,  say  eight 
after  a  heavily  loaded  freight  train  of  54 
cars  had  passed.  The  day  was  Monday,  the 
plant  had  not  been  in  operation  since  the 
preceding  Friday,  and  there  was  no  fire  in 
or  about  It  unless  some  of  the  employ^  liad 
been  smoking  cigarettes.  There  wss  a  rath- 
er unsuccessful  attempt  to  prove  they  had 
been.  Running  alongside  tbe  cotton  gin  were 
what  are  known  as  vaitllators  which  opened 
into  the  gin  house  proper  and  communicated 
with  ventilators  extending  above  the  roof. 
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tbroogh  which  cotton  lint  -was  discharged 
Into  the  air.  The  coverings  of  the  ventilatorB 
whl<A  projected  abore  the  roof  were  eight 
OF  ten  Inches  above  the  tops  of  the  pipes; 
the  latter  being  two  feet  across  and  com- 
municating with  the  Interior  of  the  building. 
TbB  edges  and  sldea  of  them  and  the  entire 
roof  were  covered  with  cotton  lint,  a  com- 
bustible material  and  easily  ignited.  The 
buildings  were  abont  00  feet  from  the  main 
line  of  defendant's  track  and  the  ventilators 
In  the  roof  perhaps  10  feet  further.  As  the 
fr^ht  train  passed.  It  was  going  around  a 
curve,  laboring  heavily,  the  fireman  was 
feeding  fuel  into  tbe  Are  box  as  the  locomo- 
tlve  passed  the  gin  honae,  and  a  shower  of 
sparkB  was  being  discharged  from  the  engine 
flue  and  falling  about  the  depot  platform, 
wbi<A  was  some  200  or  300  feet  away  from 
the  gin  bouse,  about  the  hoop  shed,  an  ap- 
purtenance to  the  hoop  mill,  but  a  little  fur- 
ther Boutb  along  the  track,  and  generally 
about  the  west  side  of  the  track.  A  witness 
who  was  standing  'by  the  hoop  shed  stepped 
nnder  it  to  escape  the  fall  of  sparks  and  cin- 
ders. Water  was  poured  on  tbe  tops  of  the 
sheds  to  keep  them  from  Igniting  from  the 
cinders.  The  smoke  was  blowing  directly 
over  the  gin  house.  A  witness  said  the  wind 
blew  hard  enough  to  blow  sparks  and  cinders 
over  the  sheds.  Oonsldwlng  the  highly  In- 
flammable nature  of  tbe  flaky  lint  covering 
the  Inside  and  outside  of  the  gin  ventilators, 
the  sparks  and  cinders  being  thrown  off  by 
the  engine,  and  tbe  distance  the  evidence 
shows  they  were  blown  by  the  wlnd^  tbe  di- 
rection of  the  wind,  tbe  almost  instantaneous 
discovery  of  the  fire  after  the  train  bad  pass- 
ed, the  lack  of  proof  of  any  otber  source  from 
which  It  could  have  caught,  the  proximity  of 
tbe  buUdlngs  to  the  track,  and  tbe  fact  that 
cinders  fell  on  nearby  roc^  we  hold  it  was 
for  the  jury  to  determine  whether  the  gin 
took  fire  from  a  cinder  or  spark  emitted  by 
tbe  locomotive,  and  tbe  hoop  mill  which  was 
connected  with  the  ^n,  shared  In  the  con- 
flagration. 

The  only  other  complaint  made  is  that  the 
Jury  assessed  damages  for  frei^t  charges 
paid  by  plaintlft  oa  certain  consumed  articles 
of  'personal  property.  The  Jury  found  the 
verdict  for  the  full  amount  demanded,  91,- 
686.28.  Nothing  was  said  In  tbe  petition 
about  freight  charges,  but  during  the  trial 
plaintiff  offwed  to  prove  tiw  amount  paid 
tor  freight  on  the  property  when  It  waa  ship- 
ped to  the  factory,  to  wit,  $79l84.  This  evi- 
dence was  excluded.  The  Jury  vere  not  au- 
thorised by  tbe  instructions  to  give  any  dam- 
ages for  freight  chai^tes  on  the  burned  prop- 
erty, but  were  directed  to  allow  plaintiff  its 
reasonable  value,  if  they  found  the  fire  had 
been  set  by  one  of  defendant's  engines;  and 
In  ascertaining  the  value  to  take  Into  con- 
sideration the  condition  of  the  building,  ma- 
chinery, other  property  burnt,  length  of  time 


it  had  been  In  use,  its  repair,  togeUKT  with 
all  other  facts  and  circumstances  In  evldenn 
tending  to  show  its  value.  No  evidence  re- 
gardli^  the  freight  paid  was  before  the  Ju- 
ry, and  hence  It  Is  not  to  be  presumed  tbe 
Jury  took  that  item  into  consideration  In  as- 
sessing tbe  damages. 
The  Judgment  Is  affirmed.  All  concur. 


ABLER  V.  SCHOOL  DIST.  OF  ST.  JOSEPH. 
(Kansas  City  Court  of  Appeals.  MInourL 
Jan.  10,  1910.   Bebeariog  Evented 
Jan.  24.  1910.) 

1.  Schools  and  Sohool  Distbicts  (|  41*)- 

UBRQBB— RlOHTS  ASD  LlABILITlEB  Of  SUB- 

SISTINO  DiBTHICT. 

Where  one  school  district  goes  entirely  oat 
of  existence  Iiy  t>elng  annexed  to  or  merged  Id 
another,  if  no  arrangements  are  made  respect- 
ing the  property  and  liabilities  of  tbe  district 
that  ceases  to  exisL  the  sabslsting  district  will 
be  entitled  to  all  the  property  and  answerable 
for  all  the  liabilities. 

lEd.  Note.— For  other  casea^  see  Schools  aad 
School  Districts.  Gent  Dig.  f|  71-80;  Dec. 
Dig.  i  41.*] 

2.  Schools  aud  School  Distbicts  (|  131*>- 

TEACaSBft— NECXSBITT  of  CEHTinOATE. 
Where  a  school-teacher  baa  a  certificate  m 
a  licensed  teacher,  at  the  time  of  employmeat. 
it  Is  not  required  that  it  extend  to  the  end  of 
the  term  of  the  employment;  all  that  is  te- 
quired  is  that  It  be  renewed  at  its  expiration. 

[Ed.  Note.— For  oOier  cases,  see  Sdiools  and 
Sdiool  Districts,  Cent  Dig.  |  287;  Dec.  Dig.  i 
131.']  •  . 

S.  Schools  and  Scaooz.  DmBicis  Q  131*)— 

Teachers*  Cebtificatb— Validitt. 

Where  a  school-teacher  was  competent  to 
teach,  and  held  a  certificate  to  that  effect  from 
the  proper  authority,  and  his  contract  to  teach 
was  lawful,  that  his  certificate  did  not  sute 
that  it  was  either  first  or  second  class  would 
not  affect  Its  validity,  since  he  belonged  to  one 
or  tbe  other  of  tbe  classes,  and  either  was  suffi- 
cient authority  to  teach  in  tlie  pnUie  schools  of 
the  coimty. 

[Ed.  Note.— For  otiier  cases,  see  Bdiools  and 
School  Districts,  Cent.  Dig.  f  287;  Dee.  Dig. 
S  131.*]  -  . 

4.  Schools  and  School  Distbicts  (!  130*)— 
Teaohbbs*  Cebtifioateb— Validitt. 

Where  a  teacher's  certificate,  dated  Septem- 
ber 6,  1904,  recited  tliat  it  was  for  the  term  of 
one  year  from  this  date,  unless  revoked,  a  writ- 
ing which  followed  the  signature.  "Good  til]  the 
next  regular  examination,  March.  1906,"  did  not 
limit  the  duration  of  tbe  certificate,  since  the 
law  required  that  It  should  be  issued  for  one 
year,  and  It  so  recited. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
School  Districts.  CenL  Dig.  {  285 ;  Dec  Dig.  f 
130.*] 

Appeal  from  Circuit  Court;  Buchanan 
County;   Henry  M.  Ramey,  Judge. 

Actions  by  Charles  B.  Abler  against  the 
School  District  of  St  Joseph.  Uo.  Judgments 
for  plaintiff,  and  defoidant  appeals  to  the 
Supreme  Court  Am>eal  transferred  from 
tbe  Supreme  Court  to  tbe  Kansas  dtj  Court 
of  Appeals  (221  Mo.  663,  120  8.  W.  1130). 
AflSrmed. 


•Por  etber  cases  sm  sum  tople  and  section  MUMBBB  la  i>M.  *  Am.  Digs.  1W7  to  date,  *  Rvorlsr  Iad«xM 
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H.  K.  Wblt^  tor  appellant  \milam  S. 
Sherman  and  James  W.  Boyd*  tuxc  reapond- 
oit. 

BROADDUS,  P.  J.  The  plaintiff  In  the 
trial  court  sought  to  recover  from  appellant 
damages  for  falling  to  perform  a  certain  con- 
tract, alleged  to  have  been  made  with  School 
District  No.  7-  The  petition,  after  an  allega- 
tion of  the  corporate  capaci^  of  the  two  (Ss- 
trlcts,  sets  out  that  on  the  9th  day  of  Septem- 
ber, 3904,  the  voters  of  district  No.  7  voted  In 
favor  of  becoming  Incorporated  with  defend- 
ant School  District  of  St.  Joseph,  and  that 
on  September  15.  1904,  the  directors  of  the 
latter  voted  to  accept  District  No.  7,  and 
received  all  Its  property,  real  and  personal, 
and  assumed  Its  debts.  It  is  alleged  that 
prior  thereto  District  No.  7  entered  Into  a 
contract  with  the  plaintiff  for  performance 
by  him  of  janitor  work  for  the  ensuing  year. 
He  claims  that  he  entered  upon  the  perform- 
ance of  his  work,  and  worked  a  few  days 
prior  to  September,  1904,  at  which  time  de- 
fendant would  not  longer  permit  him  to  do 
bis  work,  although  he  was  willing  to  do  so. 
He  asks  for  damages  against  defendant  on 
bis  contract  The  answer  of  defendant  ad- 
mitted the  corporate  capacity  of  the  two 
school  districts,  but  denied  all  the  other  al- 
lefcatlons,  and  set  up  the  following  as  a  de- 
fense: That  the  pretended  contract  was  void 
because  District  No.  7  had  not  provided  any 
Income  and  revenue  for  the  fiscal  year  com- 
mencing July  1,  1904,  had  failed  to  make  any 
levy  of  any  taxes  apon  the  property  within 
Its  limits  for  that  fiscal  year,  had  failed  to 
make  any  estimate  of  the  amoant  needed 
for  sustaining  the  sdiools,  and  the  rate  re- 
quired to  raise  such  amount  needed,  and  had 
failed  to  make  any  enumeration  of  children 
of  school  age  living  within  the  limits  of  the 
district,  so  that  It  was  not  entitled  to  any 
of  tbe  public  school  fund  required  to  be  ap- 
portioned by  the  county  clerk  of  the  snid 
county,  Including  the  moneys  received  by 
the  county  in  the  treasury  of  the  state,  and 
Including  moneys  arising  from  Interest  on 
funds  derived  from  sale  of  school  lands,  and 
moneys  arising  from  the  county  school  fond, 
and  moneys  arising  from  the  payment  of 
railroad  and  bridge  corporations  of  taxes 
levied  on  their  property,  and  that  the  district 
bad  no  other  funds  or  sources  of  income 
whatever  at  the  time  of  making  the  alleged 
contract.  The  records  of  District  No.  7 
showed  that  at  a  meeting  of  Its  directors  held 
on  the  2d  day  of  September,  1904,  plaintiff 
was  employed  as  janitor  at  a  stipulated  sal- 
ary, and  It  was  shown  that  defendant  refus- 
ed to  permit  plaintiff  to  continue  bis  service 
In  the  performance  of  his  contract 

For  further  statement  we  quote  from  that 
of  the  appellant  to  wit:  *7be  defendant  in- 
troduced •  •  •  the  record  of  tlie  case  of 
Sdiool  District  Na  7  r.  Defendant  School 
District  The  ivlnlfHi  1>  reported  In  184  Mls- 
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Bcmrl  Beports.  at  page  140  [82  8.  W.  10S2]. 
and  following.  In  brief  the  case  showed 
that  in  1801,  owing  to  a  mutual  mistake  as 
to  the  effect  of  tiie  extraision  of  the  dty  oi 
St  Joseph  over  a  jwrtlon  of  the  territory  <^ 
District  No.  7,  the  directors  of  Kb.  7  had  sur^ 
rendered  to  the  defmdant  school  district  ju- 
risdiction over  that  portion  of  tbe  district 
which  vas  taken  into  the  <Aij  limits.  At  the 
same  time  It  turned  over  a  small  amount  of 
mon^  In  the  general  fund,  which,  with  some 
additional  money  collected  from  the  delin- 
quent tax  list  the  defendant  district  had 
used  in  paying  debts  of  District  No.  7  and 
repairing  the  McKlnl^  School,  which  was 
In  the  surrendered  part  of  the  district.  The 
defendant  district  had  also  used  scnne  of  Its 
own  moneys  for  these  purposes,  in  additltm 
to  the  above  funds  l^Ily  belonging  to  Na 
7.  In  addition  •  •  •  No.  7  had  turned 
over  to  tbe  d^endant  *  *  *  at  this  time 
its  balance  In  the  interest  and  sinking  fond. 
Between  the  time  of  the  receiving  those  mon- 
eys and  the  Institution  of  the  suit  by  No.  7 
to  recover  the  surrendered  territory  and 
property,  the  defendant  district  bad  paid  in- 
terest on  the  bonds  issued  by  No.  7.  In  this 
suit  It  tendered  the  balance  of  this  fund  on 
hand  and  deposited  the  same  In  court.  Tbe 
Supreme  Court  allowed  tbe  defendant  its  dis- 
bursement, so  that  when  the  case  was  decid- 
ed In  this  court,  the  defendant  district  was 
found  not  to  owe  No.  7  anything  on  general 
account,  and  to  owe  No.  7  exactly  the  amount 
tendered.  The  record  of  this  case  also  show- 
ed that  after  tbe  merger  of  the  two  districts 
the  money  deposited  by  the  defendant  dis- 
trict was  returned  to  It  The  defendant 
*  •  •  showed  that  the  only  money  receiv- 
ed by  the  defendant  *  *  *  at  the  time 
of  the  merger  was  tbe  above  amount  turned 
back  Into  the  Interest  and  sinking  fund." 

It  was  admitted  that  In  1904  and  1905 
there  was  no  money  whatever  to  the  credit 
of  District  N"o.  7  upon  the  books  of  the  coun- 
ty treasurer,  and  "that  the  directors  and  offi- 
cers of  School  District  No.  7  did  not  make  any 
enumeration  of  the  children  within  the  school 
district,  or  estimate  of  funds  needed  for 
school  purposes,"  and  took  no  st^s  whatev- 
er to  provide  funds  for  any  school  purpose, 
general  or  special.  It  was  admitted  that  the 
schoolhousea  in  District  No.  7  were  worth 
$30,000.  The  finding  and  judgment  of  tbe 
court  was  for  the  plaintiff,  from  which  tbe 
defendant  appealed  to  tbe  Supreme  Court 
on  a  constitutional  ground.  But  the  court 
held  that  as  the  question  had  not  been  rais- 
ed In  the  trial  court  it  could  not  be  raised 
in  that  court  si^d  transferred  tbe  case  to 
this  court 

The  Supr^e  Court  held  that  tbe  annexa- 
tion. In  1901,  of  School  District  No.  7  to  the 
appellant's  district  was  without  authority  of 
law  and  Invalid.  The  opinion  of  the  court 
was  banded  down  In  October.  1904,  and  after 
Hie  actoal  meii^  of  the  two  districts  In  8ep- 
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tember  j^rerlouBly.  The  contract  of  employ- 
ment was  made  in  Jnly  of  the  year,  and, 
while  the  School  District  wai  In  law,  under 
the  said  decision,  a  separate  district  But  it 
was  oontoided  that  the  district  could  not  en- 
ter Into  a  valid  contract,  and  thereby  create 
Indebtedneas,  without  first  ha  ring  made  pro- 
Tl8l<»iB  for  such  Indebtedness,  and  that,  as  no 
such  steps  had  been  takn  in  Uie  way  of 
arameratlng  the  number  of  children  In  the 
district  of  school  age,  and  otherwise  proTld- 
Ing  f6r  rerenue  to  meet  Its  <Aligatl<»i8,  the 
contract  was  void  under  article  10,  S  12  of 
the  Constitution  (Ann.  St.  1906.  p.  287).  But 
as  we  have  sem  that  question  cannot  be 
raised  in  this  court  Therefore  the  act  of 
the  District  No.  7  In  emidoyiug  plaintiff  is 
not  subject  to  the  charge  of  Invalidity. 

The  only  remaining  question  is  whether 
the  merger  of  the  two  districts  annulled  the 
execution  of  the  contract  sued  on.  leaving 
the  district  liable  only  for  the  value  of  serv- 
ices already  performed  under  the  contract 
at  the  time  of  the  merger.  It  Is  said: 
"Where  performance  of  a  contract  Is  de- 
pendent upon  the  continued  existence  of  a 
person  or  thing,  and  each  continued  exist- 
ence was  assumed  as  the  basis  of  the  agree- 
ment, the  death  of  the  person  or  the  destruc- 
tion of  the  thing  puts  an  end  to  the  obliga- 
tion." 7  A.  &  E.  Sncy.  of  Law,  116.  And 
so  we  find  the  law  In  Mumma  v.  Potomac 
Co.,  8  Pet  281,  8  L.  Ed.  943 ;  Bead  T.  Frank- 
fort Bank,  23  Me.  818;  People  v.  Globe  Mu- 
tual Ins.  Ca,  01  N.  T.  174,  and  oth«r  cases. 
We  have  no  doubt  about  the  correctness  of 
the  principle,  and  cannot  see  how  it  could  be 
othfflwlse,  but  there  Is  much  room  for  differ- 
ence of  opinion  in  its  application.  We  do 
not  tlilnk  the  rule  has  any  application  to  this 
case.  The  question  has  been  decided  by  the 
Supreme  Court  In  Thompson  t.  Abbott,  61 
Ma  176.  It  Is  there  held  that  where  one  coi> 
poratlon  goes  entirely  out  of  alstence  by 
being  annexed  to  or  merged  In  another.  If  no 
arrangements  are  made  respecting  the  pro[>- 
erty  and  liabilities  of  the  corporation  that 
ceases  to  exist  the  snbdstlng  corporation 
will  be  entitled  to  all  the  property,  and  an- 
swerable for  all  the  liabilities.  This  case 
was  where  nnder  the  statute  a  township 
school  district  became  merged  In  an  adjoin- 
ing town  for  school  purposes,  and  the  board 
of  education  of  the  municipality  took  posses- 
sifHi  and  control  of  the  school  property  of 
the  annexed  district 

The  cases  of  respondent  and  Mary  Mc- 
Carthy. Charles  Street  and  Wflllam  Drowns 
were  all  submitted  together  In  this  court  by 
the  parties,  and  the  opinion  in  one  Is  to  gov- 
ern in  the  others  so  far  as  th^  apply.  That 
of  Street  stands  npon  the  same  footing  as 
this  case,  as  bbth  were  employed  as  Janitors. 


William  Drowns  was  employed  as  teadier. 
It  appeared  that  hla  certlScate  as  a  licensed 
teacher  would  have  expired  before  the  expi- 
ration of  the  contract  The  statute  provides 
that  a  teacher's  certificate  "must  be  in.  tarce 
for  the  full  time  for  which  the  contract  Is 
made."  The  statute  is  construed  as  follows: 
"A  proper  and  reasonable  construction  of 
the  statute  does  not  require  that  the  teacher 
shall,  at  the  time  of  his  employment  have  a 
certificate  which  reaches  to  the  end  of  such 
term  of  his  employment  provided  that  dur- 
ing the  time  of  such  employment  he  has  the 
proper  certificate.  Certainly  no  more  should 
be  required  of  the  teacher  than  that  he  re- 
new hla  certificate  at  Its  expiration."  School 
District  V.  Edmonston,  50  Mo.  App^  65 ;  HU)- 
bard  v.  Smith,  135  M&  App.  721.  118  S.  W. 
487. 

The  form  of  the  certificate  is  objected  to. 
It  is  dated  September  6,  1904,  and  is  de- 
nominated "Special."  It  recites  that  the  ap- 
plicant has  furnished  satisfactory  evidence 
of  good,  moral  character,  and  upon  examina- 
tion has  attained  certain  grades  specifying 
the  following,  which  It  recites:  'Therefore 
authority  Is  hereby  given  him  to  teach  In  the 
public  schools  of  Buchanan  county  for  the 
term  of  one  year  from  this  date  unless  this 
certificate  be  revoked."  After  the  signature 
of  the  commissioner  Is  written:  "Good  till 
the  next  regular  examination  March,  1905." 
The  objection  Is  twofold:  First,  that  It  is 
neither  a  first  class  nor  second  class  cer- 
tlQcate ;  and,  second,  that  it  is  Issued  for  a 
period  less  than  one  year.  The  statute  re- 
quires that  two  classes  of  certificates  be  Is- 
sued, viz.,  first  and  second  class,  and  that 
they  be  issued  for  one  year.  We  do  not 
think  It  makes  any  difEerence  whether  the 
certiacate  was  classified  or  not  If  Mr.  Drowns 
was  competent  to  teach,  and  had  a  certif- 
icate to  that  effect  from  the  propa-  authori- 
ty, and  his  contract  with  the  district  was 
lawful.  He  bti<niged  to  one  or  the  other  of 
the  fdasses,  aitd  It  made  no  difference  whldi, 
for  ^ther  was  sufficient  authority  fw  him 
to  teadi  in  Uie  pnUic  sdbools  of  the  comity. 
The  writing  on  the  certificate  did  not  limit 
the  duration  of  the  certificate  Itself,  as  It 
ran  for  <me  year.  It  was  unanthorlxed*  and 
could  not  have  the  ^ect  of  contradicting  the 
recitations  in  tSM  certificate.  The  law  re- 
quired that  It  should  be  Issued  fOr  one  year, 
and  it  so  redted. 

There  was  no  obJecUfm  made  to  the  eec- 
Uflcate  of  Mary  McCarthy,  who  was  also 
employed  at  the  same  time  as  a  tea<dier. 

It  follows  therefore  that  the  casea  of  Charles 
Street  Mary  McCarthy,  William  Drowns, 
and  the  respondent  herein  against  appellant 
be  affirmed.   All  concur. 
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WALKER  et  a),  t.  LEWIS. 
(Kauaa  Cit7  Court  of  Appeals.  HlawnEi.  Jan. 

10,  19ia) 

1.  Appku  and  Ebsob  (S  927*}  —  Bevuew — 
sufftcibnct  of  evidence. 

Where  tbe  evideace  la  substantial,  the  court 
on  appeaJ,  in  considering  a  demarxer  to  the 
evidence,  will  accept  it  aa  true. 

[Ed.  Note. — V^T  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  1  927.*] 

2.  Pbincipai,  and  Aoent  (i  23*)— BviDSNcnc 
OF  Agenct— Sufficiency. 

In  an  action  against  a  livery  stable  beeper 
for  conversion  of  property,  loaned  to  assist  In 
showing  a  hoxse  defendant  agreed  to  sell  for 
plalntii^  evidence  AeM  to  sustain  a  finding  that 
the  person  who  actually  received  the  property 
from  plaintiff  was  defendant's  agent  in  so  doing. 

[Bd.  Note.— For  other  casea,  see  Principal  and 
Agent,  Dec.  Dig,  8  23.*] 

3.  Tboveb  and  CoRVEBSioir  ^  2B*>— Acnons 
— Pabties—Joindbb. 

Where  there  ere  several  Joint  owners  of  a 
diattel.  tbey  should  join  in  an  action  for  its 
conversion. 

[Ed.  Note.— For  other  cases,  see  Trover  and 
Gonvendon.  CenL  Dig.  i  189;  Dec.  Dig.  |  28:*] 

4.  JuDoicEifT  (S  285*)— PABrms— Onk  OB  Mobs 
CoPuiHTiFra. 

Where  two  or  more  sue  Jointly  for  con- 
version, that  the  evidence  shows  title  to  be  sole- 
ly in  one  of  the  pUiiDtiSB  does  not  preclude 
judgment  la  favor  of  tbat  one. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent  Dig.  1  414 ;  Dec.  Dig.  S  235.*1 

6.  Tbial  ({  2SS*)  —  iNSTBucnoNa  —  Ionobiko 
Ibsubb. 

In  an  action  for  conversion  of  chattels,  an 
Instruction  to  find  for  plaintiff  on  finding  cer- 
tain facts,  which  include  all  the  elements  of  tbe 
canse  of  action,  except  demand  for  the  property 
and  Rfnsal  to  deliver  It.  was  not  erroneous 
where  the  existence  of  these  elements  was  ad- 
mitted by  both  parties. 

[E}d.  Note.— For  oOier  eases,  see  Trial.  Dec. 
Dig.  {  253.*] 

6-  TBIAL  (I  256*)— iNSTBUCnONS— Requesib— 

NBcnuiTT— Defining  ^obds. 

In  an  aetira  for  c<mvemlon  of  diattels.  It 
is  not  error  to  nae  the  word  "convertsd"  in  a 
charge  stating  the  elements  of  the  cauas  of  ac- 
tion, without  defining  it;  no  request  having  been 
made  to  have  it  defined. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  {  639 ;  Dec  Dig.  I  256.*} 

Appeal  from  Clrcnit  Court,  Buchanan  Ooan- 
ty ;  C.  A.  Mosman,  Judge. 

Action  by  Maiy  V.  Walker  and  another 
against  Hugh  M.  Lewis.  From  a  Judgment 
for  the  plaintiff  named,  defendant  aiq>eala. 
Affirmed. 

Hytton  ft  PazUnaon,  for  appelant  Cbas. 
hi.  Street,  for  re^iondent 

JOHNSON,  J.  The  petition  alleges:  That 
plaintiffs  "are,  and  at  all  times  hereinafter 
stated  were,  tbe  owners  of  one  runabout  wag- 
on, one  set  of  single  harness,  one  bridle,  one 
saddle,  and  one  saddle  blanket  That  on  or 
about  the  10th  day  of  March.  1905,  they  loan- 
ed and  delivered  to  the  defendant  said  prop- 
erty for  the  purpose  of  assisting  blm  in  tbe 
sale  of  a  horse  belonging  to  the  plaintiffs ; 


the  said  defendant  desiring  to  use  said  prop- 
erty in  driving  and  showing  said  horse  to 
prospective  purchasers."  Then  follows  the 
allegation  that  defendant  converted  the  prop- 
erty to  big  own  use,  and  judgment  Is  prayed 
for  the  value  of  tbe  property.  The  answer 
is  a  general  denial.  A  trial  to  a  Jury  re- 
sulted In  a  verdict  for  the  plaintiff  Mary  V. 
Walker  for  $100.  The  jury  found  that  her 
coplalDtlff  bad  no  Interest  In  the  cause  of 
action.  Accordingly,  judgment  was  entered 
for  Mrs.  Walker,  and  Henry  was  dismissed. 
Defendant  appealed. 

Counsel  for  defendant  earnestly  contend 
tbat  the  court  should  have  given  tbe  Jury  a 
peremptory  Instruction  to  find  for  tbe  defend- 
ant for  the  reason  that  "there  was  no  evi- 
dence to  sustain  the  aliegations  of  the  peti- 
tion that  the  defendant  Lewl^  sold  or  dis- 
posed of  or  converted  to  his  own  use  the 
property  sued  for."  We  shall  not  recite  the 
details  of  the  evidence.  Counsel  attadc  the 
credibility  of  the  testlnumy  of  plalntllEB,  and 
it  appears  that  their  account  of  the  transac- 
tion Is  contradicted  1^  vray  strtu^  testimony, 
some  of  whidi  Is  from  disinterested  witnesses, 
but  there  is  nothing  In  It  to  overtax  credu- 
lity. It  is  conslatant,  and  we  must  say  it  is 
substantial.  As  we  have  often  declared,  we 
do  not  weigh  erldenee^  and,  where  we  find 
that  of  the  idaintlff  to  be  substantial,  we  ac- 
G^t  it  as  tme  In  our  consideration  of  the  de- 
murrer to  the  evldauKL 

Material  facte  disclosed  by  the  evidence 
of  plaintiffs  are  as  follows:  Mrs.  Walker 
owned  a  driving  horse  and  the  property  in 
controversy.  She  had  bought  the  property 
chiefiy  for  tbe  use  of  her  son,  the  plaintiff 
Henry.  Defendant  was  a  liveryman  In  St. 
Joseph,  and  plaintiffs  bad  kept  the  horse  at 
his  barn.  A  short  time  before  the  b^lnnlng 
of  the  transaction  in  controversy,  she  began 
keeping  tbe  horse  and  rig  In  her  own  barn. 
She  concluded  to  dispose  of  the  property  and 
conversed  with  defendant  by  telephone  about 
selling  the  horse  for  her.  Defendant  agreed 
to  sell  the  horse  and  said  he  would  send  a 
man  after  it.  Shortly  after  this  conversa- 
tion, a  n^hew  of  defendant  called  at  Mrs. 
Walker's  house  to  get  the  horse,  stating  he 
had  been  sent  by  defendant  Be  asked  and 
was  given  permission  to  take  tbe  wagon,  har- 
ness, saddle,  etc.,  for  use  In  showing  the 
horse.  Tbe  nephew  afterward  sold  tbe  horse 
and  turned  the  proceeds  over  to  plaintiffs; 
but  he  failed  to  return  the  other  property. 
Later  plaintiffs  asked,  defendant  to  return  the 
property,  and  he  promised  to  do  so,  giving 
as  an  excuse  for  bis  failure  to  return  It  that 
he  had  been  very  busy.  A  lawyer  was  then 
employed  by  plaintiffs,  and  oral  demand  was 
made  on  defendant  for  the  property;  but  be 
denied  that  he  bad  ever  received  It  or  had  It 
In  charge.  This  suit  followed. 

Defendant  relies  on  the  case  of  Walsh  v. 


oPor  otlMr  eaaw  see  same  tople  and  section  NUMBSB  ia  Dec  *  Am.  Diss.  IW  to  daU,  *  R«portOT  laAam 
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Slcbler,  20  bo.  App.  374,  to  support  his  con- 
tention that  no  case  was  made  against  him 
by  the  evidence.  In  that  case  it  la  said:  "I 
understand  the  law  to  be  that,  to  maintain 
the  action  of  trover,  there  must  be  either  a 
taking  from  the  owner  or  an  unwarranted 
assumption  of  control  and  ownership  crer 
the  thing,  or  an  alleged  use  or  abuse  of  It,  or 
proof  of  demand,  and  refusal  to  surrender," 
It  may  be  true,  as  defendant  says,  that  he 
did  not  touch  the  property,  that  his  nephew, 
who  was  not  employed  by  bim,  but  by  another 
liveryman,  took  the  property  and  retained 
possession  of  It;  but,  nevertheless,  the  evi- 
dence of  plaintiffs  shows  that  defendant  him- 
self became  the  bailee  of  Mrs.  Walker  and  as 
such  should  be  held  liable  for  the  tortious 
act  of  his  nephew.  He  agreed  with  Mrs. 
Walker  to  take  the  property  for  the  purpose 
of  selling  the  horse,  and  the  Inference  Is  per- 
missible, to  say  the  least,  that  he  sent  his 
nephew  as  his  agent  to  receive  the  property 
-which  was  delivered  by  plaintiff  on  the  as- 
surance that  the  delivery  was  to  defendant. 
If  defendant  suffered  bis  agent  to  retain  the 
property  and  afterwards  to  convert  part  of  It, 
that  was  a  breach  of  defendant's  duty  as 
bailee,  and  he  cannot  exonerate  himself  from 
liability  by  showing  that  he,  personally,  had 
nothing  to  do  with  the  conversion. 

One  of  the  points  made  against  the  instruc- 
tions njay  be  disposed  of  at  this  time,  since 
the  question  arises  under  the  demurrer  to 
the  evidence^  Defendant  argnes  that  Mrs. 
Walk«  should  not  be  permitted  to  recover 
for  the  reason  that  she  sues  as  a  Joint  owner, 
while  the  evidence  discloses,  and  the  Jury 
found,  she  was  the  sole  owner.  We  are  cited 
to  the  following  authorities:  Butler  v.  Boyn- 
ton,  117  Mo.  App.  467,  94  S.  W.  723 ;  Megber 
V.  Stewart.  6  Mo.  App.  498;  Uttle  v.  Harring- 
ton, 71  Mo.  300;  Upham  v.  Allen,  76  Mo. 
App.  206;  Seay  v.  Sanders,  88  Mo.  App.  478. 
It  should  be  borne  In  mind  that  this  is  not 
an  action  on  contract,  but  Is  founded  on  a 
tort ;  coDsequentlyf  cases  which  deal  with  the 
qaeetlon  of  wheth«r  a  plaintiff  may  declare 
in  his  petltlcm  as  a  Joint  obligee  In  a  contract 
are  not  in  point,  TIm  rule  in  this  state  is 
that,  where  there  are  several  Joint  owners 
of  a  chattel,  they  ought  to  Join  or  be  Joined 
In  an  action  for  the  wrongful  conversion  of 
the  chattel.  The  rule  Is  based  on  the  idea 
that  the  defendant  should  not  be  harassed 
by  a  multiplicity  of  suits.  Butler  v.  Boyn- 
ton,  supra.  Doubtless  this  rule  moved  counsel 
to  include  Hrary  as  a  party  plaintiff,  fearing 
the  permission  given  him  by  his  mother  to  use 
the  property  might  be  htid  to  constitute  him 
a  Joint  owner,  and.  In  such  evenly  if  he  were 
not  Joined,  there  would  be  a  defect  of  proper 
parties.  We  are  cited  to  no  anthority  which 
holds  that  Ae  Improper  Joinder  as  party 
plaintiff  of  a  person  who  has  no  Interest  in 
the  converted  property  is  fatal  to  a  recovery 
h7  the  plaintiff  the  proof  shows  to  be  the  sole 


owner.  The  opposite  doctrine  was  applied  by 
the  St  Louis  Court  of  Appeals  In  Pettin^dU 
V.  Jones,  30  Mo.  App.  280,  and  it  meets  with 
our  approval.  On  the  verdict  that  the  plain- 
tiff Henry  had  no  interest  in  the  property,  it 
was  proper  for  the  court  to  eiter  Judgment 
against  him  and  In  favor  of  his  copIalntlD^ 
who  was  adjudged  to  be  the  sole  owner. 

The  following  instruction,  given  at  the  re- 
quest of  plaintiff,  is  objected  to  by  defcDd- 
ant:  "The  court  Instructs  the  Jury  that  if 
you  find  from  the  evidence  that  the  plala- 
tlffs  were  the  owners  of  one  nmabont  wagon, 
one  set  of  single  harness,  one  bridle,  one  sad- 
dle, and  one  saddle  blanket,  described  In  the 
petition,  and  that  on  or  about  the  lOth  day  of 
March,  1905,  they  loaned  and  delivered  to 
the  defendant  said  property  for  the  purpose 
of  assisting  him  in  the  sale  of  a  horse  belong- 
ing to  the  plaintiffs,  and  that  said  defendant 
has  sold  or  disposed  of  said  property  with- 
out authority  of  the  plaintiffs  or  converted 
said  property  to  his  own  use,  then  you  will 
find  for  the  plaintiffs."  It  la  ai^ed,  In  ef- 
fect, that  an  Instruction  directing  a  verdict 
must  include  in  its  hypothesis  all  of  the  facts 
elemental  to  the  cause  of  action.  That  is 
true.  In  this  case  the  proof  of  plaintiff 
shows  that  defendant  rightfully  took  posses- 
sion of  the  property  by  the  hand  of  bis  agent 
and  held  It  .for  the  purpose  of  the  bailment, 
and  that  after  the  accomplishment  of  tliat 
purpose  he  wrongfully  refused  to  restore  ttie 
property  on  the  demand  of  plaintiff,  and  still 
retains  It  in  the  possession  of  his  agent  la 
such  case  the  cause  of  action  becomes  com- 
plete on  the  donond  of  plaintiff  for  a  return 
of  the  property  and  the  refusal  of  defendant 
to  comply  with  the  demand.  The  instruction 
includes  all  the  elements  of  the  cause  of  lo 
tlon  except  that  of  the  demand  and  refusal 
The  defendant  however,  testified  to  a  con- 
versation with  plalntUTs  attorney,  the  sub- 
stance of  which  was  a  demand  for  the  return 
of  the  property,  a  threat  that  suit  woold  be 
brought  If  compliance  with  the  demand  were 
refused,  and  the  refusal  of  defendant  to  re- 
turn the  property  on  the  ground  that  he  was 
not  plaintiff's  bailee  and  had  had  nothing  lo 
do  with  her  property.  Thus  it  appears  thnt 
the  existence  of  the  fact  omitted  from  tlie 
instruction  was  admitted  hy  both  parties.  It 
was  not  necessary  to  submit  to  the  Jury  a  fact 
withdrawn  hy  the  parties  from  the  field  of 
debatable  IssueB,  and  the  instmctlai  wfl» 
not  erroneous  on  that  ground.  Nor  do  we 
think  the  use  of  the  word  "ctrnverted*  with- 
out glvli^  Its  legal  definition  reversible  error. 
The  meaning  of  that  word  is  w«ill  understood 
by  the  laity,  and,  considering  the  conteit,  we 
fall  to  perceive  how  the  Jury  could  have  been 
misled  to  defendant's  prejudice.  Had  defmd- 
ant  feared  a  misunderstanding  of  the  word, 
he  should  hare  asked  an  Instruction  defin- 
ing It 

The  Judgment  Is  affirmed.  AU  concob 
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souuFFi^ai  T.  cm  of  eeabdin. 

tExoaaa  CUtj  Goort  of  Appeali.  Hiitonri.  Jan. 

10,  1910.) 

1.  Appkai.  and  Bsbob  (S  10S1*>— Habicless 
Ebbob  —  Ebbonboub  Admisbion  or  Evi- 

DEKCE. 

Where,  in  an  action  aicainst  a  city  for  in- 
Jnriea  on  a  defective  itreet,  the  city  In  its  answer 
admitted  its  existence  as  a  domestic  mnnicipal 
corporation,  the  admissloQ  In  evidence  of  a  plat 
of  dedication  of  the  municipali^  which  failed  to 
locate  it  in  any  particular  place,  but  did  locate 
it  in  a  tovnsliip,  was  not  prejudicial  to  the  city. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4107;  Dec  IMg.  {  1061.*] 

2.  EviDEHCE  (I  25*)— Judicial  Nono«— Gio- 

GBAFHICAL  FACTB. 

The  court  takes  Judicial  notice  of  an  incor- 
porated municipality  and  its  location. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  H  81-33;  Dec  Dig.  I  25.*] 

8.  Municipal  CoBPOBATionB  (|  819*)  —  Dx- 

FECnVB  SlBBBTS— AcnoNS— BVIDENCB. 

One  suing  an  incorporated  city  for  Injuries 
on  a  defective  street  need  not  show  the  location 
of  the  city  by  metes,  distances,  and  boundaries, 
but  need  odIt  show  In  a  general  way  that  the 
street  was  witliin  the  limits  of  the  city,  and  evi- 
dence that  the  street  was  one  of  Its  principal 
streets  sufficiently  located  the  place  of  the  Injury. 

[Ed,  Note.— For  other  cases,  see  Muni^pal 
Corporations,  Cent  Dig.  H  1789,  1740;  Dee. 
Dig.  I  819.*] 

^  DiDicATioN  <{  35*)— Stbxbts— Acceptance. 

nie  act  of  a  city  in  grading  a  dedicated 
street  Is  an  acceptance  of  the  dedication  and  the 
exercise  of  jurisaiction  over  the  street. 

[Ed.  Note.— For  other  cases,  see  Dedication, 
Cent  Dig.  t  75;  Dec.  Dig.  i  85.*] 

6.  MnNICIPALCOBPOBATIONS(S759*)~'STBEEI8 

—Detects— LiAMLiTT. 

A  city  accepting  the  dedication  of  a  street 
by  grading  it  and  exercising  jurisdiction  over 
it  must  keep  It  in  a  reasonably  sate  condition 
for  use  by  the  traveling  public. 

[Bd.  Note.— For  other  cases,  see  Manlcipal 
l^^ntlons,  Gent  Dig.  |  1598;  Dec.  Dig.  S 

6.  Tbial  (f  203*)— iNSTBucnoNB— IseuBS. 

Where,  in  an  action  for  injuries  on  a  de- 
fective street,  there  was  no  controversy  but  that 
the  street  was  a  public  street  over  which  the 
city  bad  assumed  jurisdiction  and  control,  it  waa 
not  necessary  to  charge  what  waa  neceasary  to 
constitute  a  public  street. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  H  477-470;  Dec  Dig.  8  203.*] 

Appeal  from  Circuit  Court,  Bay  Obunty; 
Francis  H.  Trimble,  Judge, 

Action  by  Alice  M.  Scheffler  against  the 
City  of  Hardin.  From  a  Judgment  for  plain* 
tur,  defendant  appeals.  Affirmed. 

Z^TOlock  ft  Klrkpatrlck,  for  appellant  M. 
M.  Bogee  and  J.  L.  Farris,  for  respondoit 

BR0ADD1T8,  P.  J.  The  plalntirs  suit  is 
to  recOTer  damages  occasioned  by  a  fall  she 
alleges  she  received  on  one  of  defendant's 
BtreetA,  PlalntlfTs  evidence  tends  to  show 
tbat  on  the  night  of  February  28,  1908,  while 
In  the  company  of  her  mother  and  brother, 
wben  sbe  was  passing  along  on  what  was 
called  Elm  street,  ttiat  in  stuping  from  the 


•For  othw 


sidewalk  cmto  a  croBshig  In  an  alley  tbat  In- 
tersected said  street  her  heel  went  into  a 
bole  In  tbe  crossing,  and  caugbt  there,  wblcb 
caused  ber  to  fall  whereby  she  was  Injured, 
and  tbat  at  the  time  she  was  in  tbe  exercise 
of  due  car&  Her  evidence  was  tbat  tbe  side- 
walk was  constmctod  of  concrete  and  the 
crossing  where  sbe  was  injured  of  idanks; 
tbat  tbe  latter  was  In  an  uiuafe  coiidltl<Hi 
and  bad  been  so  for  a  long  time  preTions. 
It  WBB  shown  by  tbe  erldoice  of  tbe  mayor 
and  other  witnesses  that  SSut  street  was  one 
of  the  principal  streete  of  the  town  and  used 
generally  by  the  traveling  public.  The  pur- 
poet  of  the  mayor's  evldmce  was  that  tbe 
cl^  had  graded  Elm  Btreet,  and  that  the 
croBsing  had  been  In  since  180a  Be  was  aak- 
ed:  "fflnce  yon  have  be«i  mayor  has  tbe  an- 
tborltns  of  tbe  dty  of  Hardin  laid  any  wvik 
of  any  kind  <m  Sim  street  in  tbe  city  of  Har^ 
din,  Btreet  or  crosidng?  Answer:  Yes;  we 
have  graded  the  streets."  Tbe  plaintiff,  In 
order  to  locata  the  town,  introduced  over  de- 
fendant's objections  a  dedication  and  plat 
which  were  flled  fOr  record  January  22, 1869. 
l%e  objection  was  tbat  they  were  Indefinite- 
and  failed  to  show  tbe  tract  of  land  on  which 
tbe  town  waa  located.  The  language  of  tbe 
dedication  was  as  follom;  "Dedleatl<»i.  Tbe* 
within  described  plat,  streets  and  alley  with 
tbe  Tarions  courses  composing  the  plat  of 
the  town  of  Hardin  Is  of  tbe  following  rear 
estate,  to  wit:  The  southwest  quarter  of  se& 
tlon  tbtrty-three  and  thirty-two  townships 
(52)  flfty-two.  North,  range  twenty-six  West, 
and  duly  laid  out  by  ub  for  said  town  of  Har- 
din, Ray  county,  Missouri  on  tbe  10th  day  of 
February  186^."  The  plat  shows  tbe  streets, 
alley,  and  blocks  and  lota  of  tbe  town,  but 
it  nowhere  BbowB  In  what  part  of  tbe  two- 
qnartw  aectloDB  it  is  located.  The  evldaice- 
of  the  defendant  tended  to  discredit  tbat  of 
tbe  plaintiff  as  to  the  condition  of  Ihe  side- 
walk, and  to  show  that  she  had  been  guilty 
of  ccmtrlbntory  negllg«ice.  The  finding  and 
judgment  were  for  the  i^alntlff,  and  def«Dd- 
ant  appealed. 

It  is  arged  by  appellant  tbat  the  conrt 
erred  In  tbe  admission  as  evidence  tbe  said 
plat  to  prove  the  location  of  the  town  of  Har- 
din. The  argument  Is  tbat  it  Is  void  for  un- 
certainty.  In  a  sense  tbat  is  true.  It  would 
not  be  Buffldent  as  erldmce  where  there  was 
a  contest  mer  title  to  lands,  or  where  such 
question  Is  InrolTed.  McGormlck  v.  Parsons^ 
105  Mo.  91,  02  8.  W.  1162;  GampbeU  John- 
son, 44  Mo.  247.   But  tbe  question  of  title 

in  no  way  a  matter  of  ccmtroTovy  In  thl» 
case.  This  evidence  was  offered  to  locate  the 
town  of  Hardin.  Whereas  It  failed  to  locate 
it  In  any  particular  place,  in  Uie  section,  It 
did  locate  It  in  a  certain  township  in  Bay 
county,  Mo.  We  do  not  tblnk  It  was  necessa- 
ry for  tbe  plainttfl  to  bare  resorted  to  a  more 
definite  location,  especially  in  Tiew  of  the 
following  admission  In  defendant's  answer. 
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viz.:  "Now  on  thla  day  come*  the  defendant 
in  the  above-entitled  cause,  and  for  amended 
answer  to  the  petition  of  the  plaintiff  herein 
admits  it  now  is  and  at  the  date  mentioned 
1q  said  petition  a  municipal  corporation  or- 
ganized and  Incorporated  nnder  and  by  Tir- 
tne  of  the  statutes  of  the  state  of  Missouri," 
etc.  The  plat  served  no  useful  purpose,  but 
could  have  worked  no  prejudice,  for  the  court 
takes  judicial  cognisance  of  the  town  and  Its 
location  as  being  a  municipal  (»rporatton. 
The  plaintiff  was  not  required  to  show  the 
location  of  the  town  by  metes,  distances,  and 
boundaries,  but  only  to  show  in  a  general 
way  that  EUm  street  was  within  the  town 
limits  whatever  they  might  be.  When  she 
proved  that  Elm  street  was  one  of  the  prin- 
cipal streets  of  the  town,  she  did  all  ti^t  the 
law  required  of  ber  so  far  as  locating  the 
place  of  her  Injury. 

But  It  is  contended  that  the  evidence  fails 
to  show  that  the  town  had  ever  at  any  time 
assumed  Jurisdiction  over  Elm  street,  and 
that  plaintiff  failed  for  that  reason  to  make 
oat  a  case  for  recovery.  To  sustain  this  the- 
ory appellant  has  called  our  attention  to 
certain  decisions  of  our  courts.  It  Is  said: 
"The  mere  dedfcation  of  a  city  street  to  pub- 
lic use  by  means  of  a  recorded  plat  does 
not  of  itself  raider  the  municipality  liable 
for  negligent  failure  to  keep  the  street  in  re- 
pair. It  is  neoessary  further  to  show  that 
the  street  In  question  tuus  been  accepted  be- 
fore that  liability  begins.  Even  In  accept- 
ance of  a  dedication  transferring  title  to  the 
street  In  trust  for  the  public  does  not  impose 
a  liability  to  keep  the  dedicated  land  In  re- 
pair as  a  street  The  latter  obligation  does 
not  attach  until  the  corporation  In  some  offi- 
cial and  appropriate  manner  has  invited  or 
sanctioned  its  use  as  a  street  by  the  public. 
But  such  sanction  may  be  given  by  acts  of 
Its  proper  officers  as  well  as  by  acts  in  the 
fcHTD  of  ordinances."  Baldwin  v.  City  of 
Springfield,  141  Mo.,  loc.  dt  212,  42  S.  W. 
719.  And  so  j»  the  law  in  Ely  t.  St  Louis, 
181  Mo.  728,  81  S.  W.  168,  and  other  cases. 
The  dedslcma  noted  apply  to  additions  to  a 
munid^pallty.  It  does  not  appear  that  Elm 
street  was  located  on  any  additiim  to  the 
town,  and  there  la  nothing  In  the  record  to 
au^orlEe  an  assumption  that  It  was  such. 
And,  if  it  had  been  such,  we  believe  the  evi- 
dence Introduced  by  plaintlCt  was  sufficient 
to  show  that  the  street  had  beoi  acc^ted  by 
the  town.  The  mayor's  testimony  that  the 
street  had  been  graded  by  the  city  was  suffi- 
dent  nnder  the  language  of  the  decisional  su- 
pra, to  show  acc^tance  of  the  street  and 
the  exercise  of  jariadlcUott  over  It,  and  each 
as  to  render  defendant  liable  for  fAllnre  to 
keep  th^  in  repair. 

Instmctlons  numbered  1  and  2,  given  for 
plaintiff,  are  critlclaed  on  the  ground  that 
tbey  submit  to  the  jury  the  legal  piYvosltlon 
upon  which  the  plaintiff's  ri^t  to  recover 


hinged.  That  Is  to  say,  that  tbe  "question 
really  submitted  •  •  •  was  whettKr  this 
traveled  way  was  a  public  street  of  the  city 
for  the  maintenance  of  which  It  was  la  du^ 
bound  without  telling  the  jury  what  would 
constitute  such  street  and  such  duty."  As 
there  was  no  controversy  but  the  street  was 
a  public  street  over  which  the  town  had  as- 
sumed jurisdiction  and  control.  It  was  not 
necessary  to  tell  the  Jury  what  was  neces- 
sary to  constitute  a  public  street  If  Elm 
street  was  within  the  limits  of  the  original 
town  as  we  are  Justified  in  aaauming  it  was. 
It  was  the  duty  of  the  town  to  keep  It  in  a 
reasonably  safe  condition,  provided  it  was  In 
general  use  by  the  traveling  public 

Finding  no  error  in  tlie  record,  tbo  canas  la 
affirmed.  All  concur. 


DRAKE  V.  OITY  OF  BOSWORTH. 
(Kansas  City  Court  of  Appeals.   Missouri.  Jan. 
10.  1910.) 

1.  MUNICIPAI.  CoaPOBATIONS  (|  390*>— Dbaisb 
—DAMAQKS—BMTErrrs— Distinct  Teacis. 

Where  plalotlS'a  lots  north  of  an  alle^  were 
used  for  a  gallon  house  and  griatmill,  while  hit 
lots  on  the  south  side  of  the  alley,  direcUy  op- 
posite those  on  the  north  side,  were  used  for  a 
dwelling,  they  were  wholly  separate,  so  tbat 
benefits  to  the  lots  north  of  the  alley  by  tbe  con- 
Btructiou  of  a  drain  in  tbe  street  could  not  be 
considered  la  detenninlng  the  damage  thereby  to 
the  lots  south  of  the  alley,  thoagh  the  fact  th&t 
tbe  lots  lay  on  opposite  sides  of  the  alley  would 
not  of  l^f  make  them  separate  tracts  for  the 
purpose  of  assessmg  damages  and  benefits ;  tlieir 
use  for  different  puriKises  oeing  controlling.' 

[Ed.  Note.— For  other  cases,  see  Monlcipal 
Corporations,  Dec.  Dig.  i  S96.*I 

2.  Appeal  and  Ebbob  (|  179*>— Pbesbntatioit 
Below— Measubb  or  DAHAOifr— Nbcessitt. 

Defendant  cannot  uige  on  appeal  thAt  a  cer- 
tain measure  of  damages  should  have  been  adopt- 
ed when  it  did  not  request  any  instruction  sab- 
mitting  that  measure  of  damages,  or  otherwise 
raise  the  gnestion  below. 

[Ed.  Note.— For  other  cases,  see  Afqieal  aad 
Error,  Cent  Dig.  i  1137;  Dec  Dig.  i  17».*] 

3.  Municipal  Cobpobations  (1 404*>— Drains 
—  Construction  —  Dakaobs  —  Jdbt  Que3- 
noH. 

It  is  the  special  province  of  the  jury  to  de- 
termine the  amount  of  damages  In  an  ai^oo  for 
damage  to  property  by  the  constractlon  of  a 
drain  In  the  street 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  S  997;  Dec.  Dig.  I 
404.*] 

Appeal  from  Circuit  Court,  Carroll  Coun- 
ty;  John  P.  Butler,  Judge. 

Action  by  B.  F.  Drake  against  the  City  of 
Bosworth.  From  a  Judgment  (or  plaintiff, 
defendant  appeals.  Affirmed. 

T.  L.  Crane  and  Loder,  Morrto  ft  Atwood, 
for  appellant,  h.  H.  Woodyanl  and  Jones  ft 
Gcmklliig,  for  reqiKmdtttt. 

ELLISON,  J.  Plaintiff  was  the  owner  of 
certain  real  property  in  the  dty  of  Boeworth. 


•For  otber  cssm  sm  asm*  topte  and  Motion  NUMBER  in  Dm.  A  Am.  Digs.  1M7  to  date,  ft  B^ortar  laAana 
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lie  brought  thia  action  to  recover  damages  he 
all^KB  be  has  snstalned  by  reoaon  ot  the  dtj 
having  constructed  a  drain  or  ditch  In  the 
street  along  the  front  of  a  part  of  his  pnv 
erty.  He  preralled  in  the  trial  oonrt 

It  appears  that  plalntUTs  property  was  lots 
Id  and  20,  In  block  IT,  and  lots  16,  17,  and 
IS,  In  the  same  block.  Loto  19  and  20  were 
south  of  the  other  lots  and  separated  from 
them  by  an  alley  whldi  ran  east  and  west 
through  the  block;  and  they  faced  or  abut- 
ted the  narrow  way  east  on  Snow  street, 
running  back  to  the  center  of  the  block;  lot 
19  lying  lengthwise  along  the  alley.  The  oth- 
er lots  faced  north  and  abutted  on  SUsBOurl 
avenue,  though  lot  18  laid  lengthwise  on  Snow 
street  Thus  we  have  lota  19  and  20  running 
lengthwise  east  and  west  facing  east;  and  the 
othw  lots  across  the  alley  facing  north,  the 
rear  ends  coming  down  to  the  north  afde  of 
the  alley  along  the  south  Bide  of  which  lot 
19  extended  lengthwise.  FlalntllTs  residmce 
and  bam  were  on  lots  19  and  20,  and  a  "gal- 
lon house"  and  a  "gristmill"  owned  by  him 
were  on  the  other  lots  acnws  the  alley.  He 
brought  this  action  for  damages  to  lots  19  and 
20,  the  residence  part  of  his  property,  thna 
situated  and  occupied  in  block  17.  The  de- 
foidant  city,  under  the  Idea  that  the  drain 
or  ditch  was  of  peculiar  benefit  to  the  prop- 
erty north  of  -the  alley,  contends  that  such 
benefit  should  have  been  considered  in  ar- 
firing  at  the  amount  of  the  damage  to  be  as- 
sessed to  plaintiff  for  damages  to  his  resi- 
dence lots;  and  defendant  objected  to  Instruc- 
tions given  for  plalntifl  in  which  the  Jury 
was  directed  not  to  consider  any  supposed 
benefit  to  the  property  north  of  the  alley. 
Whether  such  benefits  should  have  been  con- 
sidered is  the  point  for  decision. 

The  damage  done  to  one's  property  In  pros- 
ecuting a  public  work  or  Improvement  may  be 
reduced  by  the  t>enefit  received  by  the  same 
property  from  such  improvement  That  very 
general  statement  wlU  not  be  disputed;  but, 
when  it  comes  to  appyling  it  to  a  specific  case, 
there  Is  sometimes  great  difficulty  In  ascer- 
taining what  should  be  considered  the  same 
property.  The  damage  to  property  should  be 
reduced  by  the  special  benefit  that  property 
receives.  How  are  we  to  ascertain  whether 
the  part  benefited  belongs  to,  or  is  a  portion 
of,  the  part  damaged?  When  are  the  two 
parts  one  body  of  land  ?  The  matter  has  been 
so  recently  discussed  by  the  Supreme  Court 
(Railroad  v.  Aubuchon,  199  Ho.  352,  363,  97 
8.  W.  867,  9  I*  R.  A.  [N.  S.]  426,  116  Am.  St 
Bep.  490)  and  by  this  court  (Burde  v.  St.  Jo- 
nepb,  180  Ho.  App.  4S3,  110  S.  W.  27)  that 
■we  can  readily  state  the  general  considera- 
tions which  should  govern  in  determining  the 
qnestlon.  The  land  thus  divided  into  parts, 
one  benefited  and  the  other  damaged,  must 
tM  one  general  tract  or  piece  used  for  one 
general  purpose.  In  saying  that  it  must  be 
one  piece.  It  must  be  understood  that  govern* 
ment  snrr^  dlTlatoni,  or  divisions  by  tltj 


plats.  Into  diCTerent  lots  and  blocks,  will  not 
necessarily  destroy  its  unity.  Nor  will  an  al- 
ley or  street  or  highway  do  so.  Sudx  dlrl- 
slons  do  not  necessarily  destroy  the  one  gen- 
eral purpose  or  use  to  which  the  property 
was  pnt  or  could  have  been  put  before  the 
Unes  of  division  were  made.  Union  Ele- 
vator Co.  V.  Railway  Co.,  135  Mo.  353,  365, 
36  S.  W.  1071;  K.  O.  Ry.  Co.  v.  Norcross, 
137  Mo.  415,  424,  88  S.  W.  209.  Applying  this 
rule  to  the  case  before  us,  we  find  that  the 
fact  that  the  property  damaged  Is  separated 
by  lot  lines  on  the  city  plat  and  by  an  alley 
from  that  which  was  benefited  does  not  of 
itself  make  It  more  than  one  piece  of  prop- 
erty, and  does  not  prevent  the  benefit '  to 
one  part  being  subtracted  from  the  damage 
done  another  part.  But  the  fact  that  the 
lots  lying  north  of  the  alley  were  used  for 
purposes  separate  and  distinct  from  the  use 
of  the  part  south  of  the  alley  makes  the 
tracts  distinct,  so  that  the  deimage  to  the 
one  and  the  benefit  to  the  other  cannot  be 
considered  together.  The  lots  north  of  the 
alley,  as  has  been  stated,  were  used  for  e 
gallon  house  and  gristmill  situated  tiiereon. 
These  were  wholly  distinct  from  and  wb<^ly 
without  connection  with  the  residence  on  the 
lots  south  of  the  alley.  Though  owned  in 
unity — that  is,  by  one  person — the  purpose  of 
their  use  was  not  single;  on  the  contrary, 
was  tnd^K^ent  and  apart  As  said  by  Judge 
Lamm  in  Railroad  v.  Aubuchon,  supra,  if  the 
land  is  held  as  separate  farms  "or  as  a  dis- 
tinct home  or  tenement  In  a  city,"  etc.,  the 
bare  fact  of  contiguity  will  not  be  control- 
ling. 

Objections  are  made  to  plaintiff's  instruc- 
tion on  the  measure  of  damages.  These  are 
that  immediately  following  the  words,  "mar- 
ket value,"  the  word  "value"  Is  used  withoat 
helm;  limited  by  the  word  "market."  We  re» 
gardthe  complaint  as  hypenxltical.  We  think 
It  could  not  have  been  misunderstood,  or  have 
misled  the  Jury,  0^>eclally  In  view  of  Instrno- 
tlons  for  defendant 

Then  it  is  said  that  In  some  Instances  the 
cost  of  restoring  property  to  Its  original  con- 
dition is  less  than  the  damage  If  there  is  no 
restoration,  and  in  such  cases  the  measure  of 
damage  would  be  the  cost  of  restoration  in- 
stead of  difference  in  market  value  before 
and  after  the  wrongful  act  But  the  difficulty 
with  this  point  at  this  time  is  that  at  the 
trial  It  was  not  brotight  forward  by  defend- 
ant and  does  not  appear  In  any  instruction 
which  we  find  in  the  record.  Besides,  the 
instructions  submitted  by  defendant  adopt 
the  Identical  measure  submitted  by  plalntifl. 

We  note  the  suggestion  that  the  damages 
are  excessive.  We  think  we  would  not  be 
Justified  In  interfering  with  the  conclusion  of 
the  Jury  whose  f«>eclal  province  was  to  de- 
termine the  amount  Investment  Co.  v.  St 
Joseph,  191  Ho.,  loc.  clt  459.  90  S.  W.  763. 

The  Judgment  shonld  be  affirmed.  All  con- 
am 
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CRBASOX  T.  UISSOURI,  K.  ft  T.  RX.  GO. 
(Kansai  Qty  Court  o(  Appeals.  Hlnouri.  Jan. 

RAIZ.ROADB  (I  489*)  —  KTLUira  ANZVAU  OK 

Tback— Pbtition. 

Iq  an  action  against  a  railroad  company  for 
double  damages  under  Rev.  St.  1899,  i  1105 
(Ann.  St.  1906,  p.  94^,  for  killiog  an  animal  on 
the  track,  a  petition  which  alleges  the  place 
where  the  animal  went  on  the  track  and  was 
killed,  tbat  it  was  not  at  a  highway  crossing  nor 
witbin  the  limits  of  any  municipality,  but  at  a 
point  where  the  tradt  passed  through  inclosed 
fields,  that  at  tbat  point  the  company  had  failed 
to  erect  lawful  fences  and  cattle  guards,  and  tbat 
the  billing  was  occasioned  therebr,  was  suf- 
ficient against  a  demurrer. 
_[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  II  1651-1962;  Dec.  Dig.  |  439.*] 

Appeal  from  Circuit  Court,  Randolph  Coun- 
ty; A.  H.  Waller,  Judge. 

Action  by  O.  W.  Creaaon  against  the  Mis- 
souri, Kansas  ft  Texas  Railway  Company. 
From  a  Judgment  sustaining  a  demurrer  to 
the  petition,  plaintiff  appeals.  Reversed. 

M.  J.  Lilly,  for  appelant   E.  O.  Doyle. 

for  respondent 

ELLISON,  3.  This  action  was  instituted 
In  the  circuit  court  of  Randolph  county  to 
recover  double  damages  for  the  killing  of 
plaintlfTs  cow  by  one  of  defendant's  engines. 
Ttie  case  Is  founded  on  section  1105,  Rev.  St 
1899  (Ann.  St  1906»  p.  M5).  which  requires 
railway  companies  to  erect  and  malntalu 
fences  and  cattle  guards.  The  trial  court 
sustained  a  demurrer  to  the  petition,  and 
plaintiff  appealed  in  due  course. 

The  material  parts  of  the  petition  are  as 
follows:  "That  plaintiff  was  on  the  24th  day 
of  March,  1908,  the  owner  of  a  certain  ani- 
mal, of  the  value  of  $75,  to  wit,  a  four  year 
old  short  horn  mllch  cow ;  that  on  said  i^th 
day  of  March,  1908,  said  animal  went  upcm 
the  said  ralhMiad  of  defendant  at  a  point 
about  five  miles  east  of  Moberly,  In  Randolph 
county.  Ma,  and  was  while  npon  said  rail- 
road struck  by  the  locomotive  and  cars,  then 
and  there  being  mn  and  operated  tipm  de- 
fendant's BBld  line  of  railroad^  and  killed; 
that  said  animal  went  upon  said  railroad  not 
at  the  crOBsii^  of  any  poblic  highway  or  oth- 
er road  and  not  within  the  llmita  of  any  in- 
corporated town  or  city,  but  at  a  point  where 
said  railroad  passed  ttaroogh,  along,  and  ad- 
joining Inclosed  and  cultivated  fl^da;  tbat 
at  the  point  where  aaid  animal  went  on  said 
railroad  defendant  on  and  before  said  date 
failed  and  neglected  to  erect  and  maintain 
lawful  fences  on  the  sidee  of  its  said  rail- 
road and  to  construct  and  maintain  cattle 
guards  aa  required  by  law ;  and  tbat  the  in- 
jury aforesaid  was  occasioned  by  defendants 
said  failure  to  construct  and  maintain  sndi 
fences  and  cattle  gaards."  We  are  4tf  the 
opinion  that  the  petition  substantially  meets 
the  requirements  of  pleading  under  the  stat- 


ute aforesaid.  It  alleges  the  place  where  the 
animal  went  upon  the  defendant's  railroad 
track  and  where  It  was  killed  by  defendant's 
train.  It  then  alleges  that  the  place  where 
the  animal  went  upon  the  track  was  not  at 
a  highway  crossing  and  not  within  the  Uxalta 
of  any  town  or  dty,  but  at  a  point  where  the 
track  passed  through,  along,  and  adjoining 
inclosed  and  cultivated  fields;  that  at  that 
point  defendant  had  failed  to  erect  lawfal 
fences  and  cattle  guards ;  and  tbat  the  kill- 
ing was  occasioned  by  sndi  failnr&  The  al- 
legations follow,  vrlth  appropriate  reference 
to  the  case,  the  language  of  the  statute,  and 
this  Is  .permissible.  Summen  t.  Railway  Co., 
29  Mo.  App.  41 ;  Mayfleld  v.  Railway  Co.,  91 
Mo.  298.  5  S.  W.  201 ;  RlngD  RaUway  Ca, 
91  Mo.  667.  4  S.  W.  896. 

We  have  considered  the  ugumait  of  de- 
fendant and  anthoritlea  dttd  In  snppwt  of 
the  donarrw,  but  do  not  conalder  that  they 
sustain  the  Judgmimt,  and  It  la  accordingly 
reversed  and  ttke  catne  mnanded.  All  con> 
cur. 


MULLINAX  et  al.  V.  LOWRT  et  at 
(Kansas  (Sty  Court  of  Appeals.  Mlssouff.  Jul. 
10,  1910.) 

1.  Fbaud  (I  49*)— Issues,  Fboof,  ard  Tabi- 

ANCE. 

A  pleading  by  an  agent  who  represented  the 
buyer  in  a  contract  of  sale,  and  who  subsequent- 
ly became  the  owner  of  the  contract,  which  al- 
leges that  the  seller  was  guilty  of  fraud  prac- 
ticed on  the  pleader  Inducing  the  contract  of 
purchase,  is  not  sustained  by  proof  that  the  sale 
was  made  to  the  buyer  represented  by  the  plead- 
er as  agent,  and  that  the  fraud  was  practiced 
on  faim. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  SS  44,  45;  Dec  Dig.  t  49.  *j 

2.  AaSIGNMENTB  (8  80*)  —  Op  CONTSACr  ab 

Passing  Riodt  or  Acnoir  fob  Deceit. 
An  assignee  of  a  contract  of  sale  may  not 
avail  himself  of  the  fraud  of  the  seller  practical 
on  the  assignor,  unless  the  cause  of  action  in 
favor  of  the  assignor  on  the  ground  of  fraud  has 
been  assigned. 

[Ed.  Note.— For  other  cases,  see  Assignments, 
Cent  Dig.  S  147;  Dec  Dig.  8  80.*] 

3.  AssioNUENTs  (8  24*)— Rights  Absign able 
— Rights  of  Action— Fraud. 

An  action  for  fraud  practiced  on  a  buyer  by 
the  seller  and  inducing  the  parcfaase  Is  not  aa- 
slgneble. 

[Ed.  Note.— For  other  cases,  see  AsrignmentSr 
Cent.  Dig.  8  46 ;  Dec  Dig.  8  24.*] 

Appeal  from  Circuit  Court  Mercer  County  ^ 
Geo.  W.  Wanamaker,  Judge. 

Action  by  George  T.  Mulllnax  and  another 
against  W.  H.  Lowry  and  another.  From  a 
Judgment  for  d^endants.  plain tUTs  appeaL 
Reversed  and  remanded. 

Ort<»i  ft  Ortm.  for  appellants.  J.  C  Wll- 
son  and  Ben  F.  Kestenon.  for  respondeats. 

ELLISON.  J.   TbiM  action  la  based  on  a 

contract  for  the  purdhase  of  a  lot  of  hay  and 


•For  otbsr  casw      same  toglo  and  ssettoa  NUHBBB  In  Dee.  ft  Am.  Digs.  IHT  to  daMb  *  B«pertOT  Mnm. 
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■corn.  The  defendants  filed  an  answer  set- 
ting  op  a  connterclalm.  There  are  two  de- 
fendants, thongh  ve  need  mly  refer  to  com 
of  them.  The  jndsmeut  was  for  the  defend- 
antflu 

It  apoam  tiiat  <»»  Fox  bovght  the  hay 
and  com  of  plalntUTs  by  a  written  contract : 
that  Fox  was  represented  by  and  acted 
throni^  defendant  as  his  agent  The  hay 
was  sold  at  f8  per  ton  and  the  com  at  SO 
cents  per  bushd.  A  portion  of  the  hay  was 
deliTered  and  a  part  of  parchase  inrlce  was 
also  pald>  Defendant,  tiien  discovering  that 
the  hay  was  not  of  the  QOallty  bought,  re- 
fused to  receive  or  to  accept  any  more.  TUs 
action  resulted  for  the  difference  In  the  price 
which  was  to  be  received  and  what  the  hay 
was  worth  on  the  market  when  refused. 
Since  the  contest  relates  to  the  bay*  we  will 
not  consider  the  ctniL  Kor  Is  It  necessary, 
so  far  as  our  conclualon  Is  concerned,  to  deal 
with  the  matter  of  cash  payments  made,  or 
whether  they  were  intended  to  be  on  the 
com  or  the  cam  and  hay.  Deftedanf  s  an- 
swer set  up  a  counterclaim,  and  {beaded  the 
written  contract  showing  that  plalntifTs*  of^w- 
ment  to  sell  the  hay  to  Fox  was  made  tbrough 
this  defendant  as  agent  for  Fox,  and  that 
afterwards  Fox  assigned  the  contract  to  de- 
fendant Thus  the  agent  negotiating  the 
contract  became  the  owner  of  It  and  Fox 
dropped  out  of  the  transaction. 

It  is  set  up  In  the  answer  that  plalntUTs, 
knowing  that  "defendant"  wanted  the  hay 
to  ship  and  sell  on  the  market  falsely,  de- 
ceitfully, and  fraudulraitly.  with  Intent  to 
cheat  and  defraud  ''d^endant"  represented 
that  the  hay  was  first-class  timothy  and  suit- 
able for  the  market  and  that  "defendant" 
not  knowing  the  true  quality,  and  it  being 
Impo^lble  for  him  to  examine  it  and  relying 
on  plalntifrs*  representations,  pundiased  It 
etc.  It  Is  then  properly  allied  that  certain 
payments  were  made  before  learning  theqoal- 
Ity  of  the  hay;  that  la,  that  It  was  of  in- 
ferior and  unmarketable  kind,  and  that  de- 
fendant was  compelled  to  sell  at  a  loss,  to 
his  damage,  etc  It  thus  appears  that  the 
flale  was  made  to  Fox,  and  that  the  fraud 
and  deceit  was  practiced  upon  Fox ;  but  tliat 
the  answer  charges  Uie  representations  to 
have  beoi  made  to,  and  the  deceit  practiced 
npoa,  the  defendant  It  Is  manlftet  that  the 
pleader  has  allowed  himself  to  charge  that 
the  deceit  and  fraud  was  practiced  upon  the 
defendant  from  the  circumstance  that  de- 
fendant was  the  agent  who  made  the  con- 
tract for  Fox  and  afterwards  became  the 
owner  of  It ;  thus  b^ng  substituted  for  Fox 
in  the  transaction.  But  as  a  matter  of  law 
the  contract  was  made  with  Fox  and  the 
fraud  and  deception  was  practiced  upon  him, 
and  the  answer  should  have  so  alleged  It 
As  the  matter  stands,  we  have  one  cause  of 
action  stated  and  a  different  one  proven, 
which  Is  not  allowable.   Henry  County  t. 

•For  eChar 


Bank.  208  Mo.  200,  226^  106  8.  W.  62%  14  L. 
B.  A.  (N.  S.)  1052. 

Again, '  thwe  Is  no  allegation  that  the 
causa  of  action  arising  in  favor  ct  Fox  by 
reason  of  the  fraud  and  deceit  alleged  to 
have  been  practiced  upon  him  was  assigned 
to  d^endant  Without  such  assignment  de- 
fendant baa  no  rl^t  to  avail  tiimself  of  It 

But  the  furthra'  Question  remains:  Is  such 
tn  action  assignable?  Can  an  action  for 
firaud  and  deceit  practiced  upoo  the  asslgnw 
be  maintained  1^  the  assignee  for  the  pur^ 
pose  of  recovering  damages  arising  from  the 
deceit  practiced  upon  the  ass^or?  The  law 
is  that  it  cannot  Harrison  v.  Craven.  188 
Ma  690.  87  S.  W.  062. 

The  judgment  Is  reversed,  and  the  cause 
is  remanded.  All  concur. 


NICHOLSON  et  al.  v.  ST.  £X>UIS  ft  S.  F. 
B.  CO. 

(Kansas  City  Court  of  Appeals.  Misaoarl.  Jan. 
10,  1010.  Behaaiing  Denied  Jan.  24,  1010.) 

1.  Oabbiebs  (S  117  •)~Fbkioht— Equipment. 

Commoo  carriers  must  famish  suitable  ve> 

hides  for  traDsporting  freight,  and  are  liable  for 
losses  caused  by  their  failnre  to  do  so,  thoufrh 
they  are  entitled  to  determine,  la  the  first  in- 
staoce,  the  sufficiency  of  the  vehicles  furnished. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  {  fi09;  Dec  Dig.  1  117.*] 

2.  CaBBIEBS  (S  156*)— BQUIFlCCIfF— Devbctzvk 
Equipment— Cabrier' 8  Liability. 

Where  a  shipper  had  bulk  com,  which  was 
shipped  in  a  stock  car,  sacked  en  route  without 
removing  It  from  the  car,  and  redelivered  it  for 
transportation  under  a  hill  of  lading  providing 
that  damage  on  account  of  heiag  loaded  in  a 
stock  car  was  at  the  owner's  risk,  the  carrier 
was  not  U^le  for  damage  to  the  com  by  it  being 
loaded  In  the  stod^  car. 

[Ed.  Note.— For  other  cases,  see  Oarrlen, 
Cent  Dig.  SS  607.  698;  Dec  Dig.  I  156.*] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty ;  W.  B.  Teasdale,  Judge. 

Action  by  W.  S.  Nicholson  and  others, 
against  the  St.  Louis  &  San  Francisco  Rail- 
road Company.  .From  a  Judgmrait  for  plain- 
tlflB,  defendant  appeals.  Reversed. 

W.  F.  Evans,  Dana,  Cowherd  ft  Ingraham, 
and  Arthur  H^  Morse,  for  appellant  Adrian 
F.  Sherman  and  Edmond  C  Fletcher,  for  re- 
spondenta. 

BROADDUS,  P.  J.  This  Is  an  action  for 
damages,  by  the  shippers  against  the  carrl«r, 
to  grain,  occasioned  by  failure  It  Is  alleged, 
of  the  carrier  to  provide  a  proper  car  for  its 
transportation.  The  article  was  shelled  com, 
and  was  shipped  from  Kansas  City,  Mo.,  to 
Mobile,  Ala.,  February  24, 1903.  On  the  18th 
day  of  said  month  plalntlfEs  purchased  the 
com  from  the  Ernst-Davis  Grain  Company, 
which  was  then  In  a  car  numb«ed  ^307,  on 
the  defendant's  track.  It  bad  come  from  a 
I>oInt  In  Kansas  to  Olathe  by  another  car- 
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rier,  where  It  was  transferred  to  defemdant's 
railroad,  and  from  thence  to  Kansas  City. 
BrnBt-DavlB  Company  directed  defendant  to 
driver  the  car  to  the  plaintiffs  for  shipment, 
and  at  the  same  time,  by  reanest  of  plalnttfCs, 
tb^  directed  defendant  to  place  the  car  con- 
taining the  com  at  the  warehouse  of  McKul- 
ty  for  the  purpose  of  sackli^.  The  defendant 
placed  the  car  as  directed,  where  It  was 
sacked  by  Mdiftilty  acting  tor  plaintiffs,  and 
welched  by  W.  B.  Hales,  dCFpnty  wdghmaster 
of  the  Board  aC  Trade ;  the  plalntUM  In  both 
instances  paying  for  the  service.  The  sav- 
ing and  weighing  was  done  in  the  car  where 
the  com  was  left,  and  the  car  sealed  by  the 
d^ty  welghmaster.  Accordli^  to  their  nsn- 
al  custom  plalntlffis  by  tbelr  agen^  Dandger, 
partly  filled  In  a  bUl  of  lading  showing  the 
number  of  the  car  and  Its  destination.  A. 
few  days  before  the  abtpmoit,  and  before  J. 
H.  Barr,  defendant's  agent,  signed  the  bill 
of  lading,  Dandger  called  at  bis  ofilce,  and 
asked  if  the  car  would  run  through  to  Mo- 
blle.  Barr  told  him  that  It  would,  and  call- 
ed bis  attention  to  the  fact  that  the  cwn  was 
loaded  In  a  stock  car.  Barr  testlfled:  That 
Dandger  came  to  his  office  and  gare  him  the 
nnmbw  of  the  car;  that  he  called  bis  atten- 
tion to  the  filct  that  the  car  was  a  stock  car ; 
that  he  aeoned  somewhat  surprised,  and 
wanted  to  know  how  a  car  of  bulk  com  conld 
be  loaded  In  a  stock  car ;  and  that  he  (Barr) 
told  him  that  he  presumed  that  the  car  was 
boxed  up.  The  bill  of  lading  contained  the 
following:  "Owner's  tlOs.  of  damage  on  ac- 
count of  bdng  loaded  In  stock  car."  When 
the  com  arrived  at  Its  destlnatl<m  It  was 
found  to  be  damaged  to  tbe  extent  of  $110. 
The  damage  was  attributed  to  the  fact  that 
the  com  was  not  suffld^tly  protected  while 
In  transit,  because  a  stock  car  was  not  suffl- 
clMit  for  that  purpose.  The  conalgnee  paid 
for  the  corn,  and  plaintiffs  seek  to  recover 
as  assignees.  Plaintiffs  recovered  Judgmmt, 
and  defendant  appealed. 

The  first  question  is  one  of  liability.  It 
Is  urged  that  the  court  should  have  directed 
a  verdict  of  tbe  Jury  for  defendant  on  the 
case  plaintiffs  made  out  The  plaintiffs  re- 
ly upon  the  common-law  rule  that  It  was  the 
duty  of  the  carrier  to  have  furnished  a  safe 
means,  such  as  a  box  car,  for  the  shipment 
of  the  com,  and  that,  having  failed  to  com- 
ply with  the  law,  it  Is  liable  for  the  damages 
resulting  from  its  failure  of  duty  In  that  re- 
spect While  defendant  admits  the  rule.  It 
Insists  that  It  does  not  govern  this  case,  for 
tbe  reason  that  plaintiffs  are  estopped  from 
claiming  Its  benefits  as  they,  after  having 
been  Informed  that  tbe  com  was  In  a  stocli 
car  for  several  days  before  the  bill  of  lading 
was  signed,  had  a  sufficient  length  of  time 
for  them  to  have  had  it  placed  fn  a  box  car 
before  the  shipment  had  started  for  Its  des- 
tination If  they  had  bo  desired.  Ttiat  their 
failure  to  request  a  reloading  of  tbe  com, 
taken  In  connecti<m  with  the  agre^ent  in 


the  bill  of  lading  that  they  assumed  the  risk 
of  dama^  on  account  of  the  com  being  load- 
ed in  a  stock  car,  amounted  to  a  selection 
on  their  part  of  the  character  of  the  car  In 
which  it  was  to  be  carried  Is  cont«ided  by 
defendant  The  rule  in  stated  ttins:  "It  is 
tbe  business  of  common  carriers  to  tiave  ve- 
hldea  inltable  for  tbe  transportation  of  tbe 
freight  shipped,  and  Uiey  are  re^MHislhle  for 
losses  occurring  In  consequence  of  defects  In 
this  regard.  But  the  carrier  la  the  judge  of 
the  suffidenor  <tf  bis  carriages  in  tbe  first  iii> 
stance."  Sloan  v.  R.  B.  Co.,  68  Mo.  220l 
"A  contract,  tbon^  algned  1^  tbe  shipper, 
agreeing  to  release  the  carrier,  win  not  ex- 
onerate him  from  resulting  damages,  or  from 
hla  impUed  dnty  to  furnish  suitable  means 
to  safely  transact  bis  bnalDeBB.''  Potts  r.  By. 
Oa.  17  Ho.  Apfi.  8M.  "A  wbSpfi&e  who  ]mow< 
Ingly  loads  bis  bogs  into  a  car  not  prorlded 
with  trapdoors,  as  tbe  statute  requires,  to 
not  estopped  from  complaining  of  Injury  re- 
sulting from  Ibe  lade  of  sndi  doom."  Padr 
dock  T.  Ry.  Oo.,  60  Ho.  App.  ^&  The  de* 
fodant  In  that  esse  sought  to  escape  liabili- 
ty on  the  ground  that  plaintiff  by  bis  con- 
tract, as  a  c<mslderatlon  for  reduced  rate, 
had  waived  bis  damages.  But  the  conit  bdd 
that  that  rate  was  not  a  reduced  rate,  and 
that  therefwe  titers  was  no  couslderatlw 
for  the  agreonent  It  was  contended  that 
plaintiff  bad  nothing  to  do  with  selecting  tbe 
car  in  question.  The  d^endant  selected  tbe 
car,  and  was  liable  tm  damages  resulting 
from  its  insuffldency.  "A  carri^  cannot  ex- 
onerate blnuelf  from  resulting  damage  by 
reason  of  a  breach  of  bis  implied  duty  to 
fumlsh  suitable  means  to  safely  transact  his 
business ;  and  this,  though  the  cars  are  seen 
by  the  shipper,  who  also  attends  his  stock. 
The  rule  Is  applicable,  in  prlndple  to  stock 
pens  provided  by  carriers  for  the  receiving 
of  live  stock."  Mason  v.  Ry.  Co.,  25  Mo.  App. 
473.  Where  a  shipper  examined  the  car  in 
which  his  hogs  were  loaded,  and  recited  In 
the  bill  of  lading  that  be  found  It  safe  and 
suitable,  the  carrier  was  held  liable  for  loss 
of  bogs  escaping  from  the  car  by  reason  of 
Its  defects.  Jones  v.  Ry.  Co.,  115  Mo.  App. 
232,  91  S.  W.  15& 

A  law  writer  says,  in  refersice  to  excep- 
tions to  the  rule  we  have  been  discussing, 
that:  "The  rule  holding  railroad  carriers 
bound  to  fumlsh  cars  adapted  to  tbe  goods 
they  undertake  to  transport  does  not  apply 
where  the  shipper,  with  means  and  oppor- 
tunities of  knowledge,  voluntarily  selects  tbe 
car  on  which  he  desires  his  property  trans- 
ported. The  carrier  is  not  responsible  In 
such  case  for  damages  resulting  from  tbe 
unsuitableness  of  the  car."  1  Blllott  on  Rail- 
roads, i  1480.  And  the  law  Is  similarly  stat- 
ed in  1  Hutchinson  on  Carrlera,  }  2^  Tbla 
statement  of  the  law  Is  not  in  tbe  least  In 
confiict  with  tbe  holding  In  Jones  v.  Railway, 
supra,  where  the  shipper  Inspected  a  car  that 
bad  dtfecte  which  be  did  not  discover.  We 
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may  aAteHy  conclude  that,  had  he  dlKorered 
the  d^ecto,  and  wltti  that  knowledge,  with- 
out protest,  shipped  bis  itock  therein,  the 
court  would  bare  held  that  he  w«8  estop- 
ped hlB  acts  from  claiming  loss  1^  reas(Hi 
<^  such  defects.  In  Paddock  t.  Railroad, 
supra,  although  plaintiff  had  knowledge  of 
the  d^ects  In  the  car.  It  does  not  ap[>ear  that 
be  had  any  choice  In  the  matter,  and  was 
therefore  compelled  to  abide  by  that  selected 
by  the  carrier.  In  a  case  where  the  ship- 
per, after  due  time  for  deliberation,  elected 
to  ship  his  Uto  stock  In  a  box  car  instead  of 
a  stock  car,  the  carrier  was  held  not  to  be 
liable  for  injury  to  his  stock  by  reason  of 
injury  they  suffered  in  consequence  of  not 
being  transported  In  a  suitable  conveyance. 
Huston  Bros.  t.  R.  R.  Co.,  68  Mo.  App.  671. 
Where  the  shipper  knew  of  the  defects  of  a 
box  car  In  which  his  anltnal  was  shipped, 
and  attempted  to  rectify  them,  It  Is  held  tbat 
It  was  a  question  for  the  jury,  where  the 
animal  was  injured  by  such  defects,  to  de- 
termine from  the  facta  whether  the  shipper 
assumed  the  risks  Incident  to  the  defects  in 
question,  and  whether  the  carrier  furnished 
a  suitable  car.  Coupland  t.  R.  R.  Co.,  61 
Conn.  531,  28  Atl.  870,  15  L.  R.  A.  534.  In 
a  case  where  fruit  was  shipped  In  a  refrig- 
erator car  wltbout  veotllation,  ^hlcb  was 
injured  in  transportation  by  heat  for  want 
of  ventllatfon,  and  where  before  transporta- 
tion the  shipper  k^t  the  car  ventilated  by 
keeping  side  doors  open,  but  they  were  so 
constructed  that  they  could  not  be  kept  open 
for  transit,  and  were  air-tight  when  dosed, 
and  where  the  car  was  not  designed  to  be 
ventilated,  It  was  held  that  the  carrier  was 
not  liable.  Densmore  Oonunisslon  Co.  v.  Ry. 
Co.,  104  Wis.  B63,  77  N.  W.  004.  Where  the 
consignor  was  auth(»1zed  to  select  cars  for 
tranqtortatlon  of  its  merdundlse,  and  where 
it  made  the  selection,  and  damage  resulted 
to  the  articles  shipped  by  reason  of  the  nn- 
Bnitahleneas  of  the  car,  it  is  held  that  the 
carrier  is  not  liable.  Frolick  Glass  Go.  r. 
Ry.  Co.,  188  Mich.  OlO,  101  N.  W.  228,  110 
Am.  SL  Rep.  81^  It  is  clear  from  the  au- 
thorities, and  it  could  not  well  be  otherwise, 
that  when  a  dilM>w  I>  affbrded  the  opportu- 
nity to  select  the  vehlde  In  which  to  trans- 
port bis  goods,  and  he  makes  such  selection 
with  knowledge  of  its  dtfecta,  and  injury 
results  therefmn,  the  carrier  is  not  liable. 
Therefore  under  the  application  of  this  rule 
the  plaintiff  was  not  entlQed  to  recorer.  Hie 
car  containing  the  com  was  transfeixed  to 
defendant  railroad  at  Olathe  and  carried 
thence  to  Kansas  City,  and  by  order  of  the 
owners  delivered  to  the  plaintiffs.  Plaintiffs, 
with  knowledge  that  It  was  loaded  in  a  stock 
car,  caused  the  com  to  be  sacked  without 
removing  It,  and  redelivered  It  so  loaded  to 
the  defendant  for  transportation,  with  the 
stipulatlim  In  the  UIl  of  lading  mentiwed, 


tin»  In  the  most  unmistakable  manner  indi- 
cating to  the  defendant  that  they  desired  the 
com  to  be  transported  In  the  stodc  car.  In 
view  of  the  facts  there  is  no  reasonable 
grounds  for  any  othor  conclusion.  As  the 
plalntUb  failed  to  make  out  their  case.  It  Is 
not  necessary  to  notice  other  idiaseB  of  the 
case. 

Reversed.   All  concur. 


COMPTON  V.  BASMUSSEN.t 
(Kansas  City  Court  of  Appeals.  Missoari.  Jan. 
10,  1910.) 

Appeal  abo  Okbob  (J  634«)— RECORU-Stim- 

CIKHCT. 

Where  the  record  on  appeal,  In  an  actlou 
Invol^lW  the  validity  of  tax  bills  for  street  pav- 
ing, whidi  is  very  lengthy,  contains  photograph- 
ic copies  of  i>lBtB  of  parts  of  the  city,  so  reduced 
in  size  that  neither  the  written  nor  printed  mat- 
ter on  them,  including  figures,  can  be  read,  and 
defendant  fails  to  point  out  in  what  portions  of 
the  record  many  of  the  points  made  can  be  veri- 
fied or  examined,  the  appeal  will  be  dismissed. 

[Ed.  Mote.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  S  2775 ;  Dec.  Dig.  t  Kt4.*] 

Appeal  from  Circuit  Court,  Macon  County ; 
Meyers  D.  Campbell,  Special  Judge. 

Action  by  WlUlam  B.  Comptoo  against 
Hans  M.  Rasmussen.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Dismissed. 

R.  8.  Matthews  &  Son  and  R.  W.  Barrow, 
for  appellant.  B.  B.  Dysart,  tor  respondent 

PER  OUBIAH.  This  action  involves  the 
validity  of  certoln  tax  bills  toe  street  paving 
in  the  city  of  Macon.  The  Judgment  In  the 
trial  court  was  for  the  plaintiff,  and  defend- 
ant appealed. 

Plaintiff  insists  that  the.  appeal  be  dismiss- 
ed on  the  ground  that  ttiere  has  been  no  com- 
pliance on  defendant's  part  with  the  statute 
and  mies  requiring  a  proper  abstract  to  he 
filed.  The  point  ia  well  taken.  The  record 
and  proceedings  at  the  trial  are  quite  vo- 
luminous, and  we  have  had  lurlnted  a  literal 
copy  of  everythliv  that  transpired  at  the 
trial.  Among  the  prindpal.  If  not  principal, 
points  urged  by  defendant  against  the  validi- 
ty of  the  bill,  is  that  the  property  sought  to 
be  charged  did  not  abut  upon  Jackson  street, 
the  street  which  was  paved ;  that  it  lacked 
several  feet  of  coming  out  to  that  street  It 
was  a  .  matter  of  dispute  whether  the  area 
said  to  be  known  as  Jackson  street  was  not 
composed  in  part  of  Dameron  street  In  the 
contest  at  the  trial  as  to  these  streets  there 
was  much  evidence  Introduced,  particularly 
of  plats  of  parts  of  the  city  of  Macon,  and 
additions  thereto,  with  dedications  and  ac- 
knowledgments. Several  of  these  related  to 
the  laying  out  or  dedication  of  the  streets  In 
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controTersy,  beslnnlng  back  In  the  early  days 
■of  the  city.  Photograpbic  copies  of  tbese  are 
attached  to  the  abstract,  so  reduced  Id  size 
as  to  be  of  DO  ralue;,  The  written  or  printed 
matter,  Inclading  flgarea,  cannot  be  made 

In  addition  to  this,  there  Is  not  pointed  oat 
In  what  portions  of  the  lengthy  record  many 
of  the  points  made  defudant  may  be  ver- 
ified or  namined. 

The  record  Is  In  such  ccndltlon  as  to  r«i- 
■der  It  altogether  Impracticable  tor  ns  to  In- 
telligently examine  into  the  merits  of  the 
appeal,  and  It  is  accordingly  dismissed.  Coal 
Co.  V.  Railway  Ck>.,  134  Mo.  App.  405,  114  S. 
W.  674. 


TILLMAN  T.  MAYOR.  ETC,  OF  CIT%  OP 
GLASGOW. 

<Ean8as  City  Coort  of  AppesU.  Mlssonri.  Jul 

10,  1910.) 

Appeal  and  Ebbob  (8  537*)— Recobd— Excep- 
tions—Biu  OF  E^XCEPTIONS. 

Matters  of  exception  are  not  reviewable  on 
-appeal,  where  the  bill  of  excepttona  was  not 
filed  in  time;  the  delay  not  being  doe  to  any 
foult  of  lespondent'H  coanael. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  SS  2404,  2405;  Dec.  Dig.  8 
587.*] 

Appeal  from  Circuit  Court,  Howard  Coun- 
tj;  A.  U.  Waller.  Judge. 

Action  by  Amelia  Tillman  against  the  May- 
or, Councllmen,  and  Citizens  of  the  City  of 
Glasgow.  From  a  Judgment  for  plaintiff  de- 
fendant appeals.  Affirmed. 

Perelval  Birch,  for  appellant.  A.  W.  Walk- 
•er  and  O.  S.  Barton,  for  respondent 

JOHNSON,  J.  This  suit  is  for  damages 
resulting  to  plalntifT  from  the  acts  of  defend- 
ant city  in  changing  the  grade  of  the  street 
in  front  of  property  of  plaintiff  and  In  remov- 
ing  certain  shade  trees.  It  is  conceded  the 
petition  states  a  cause  of  action,  and  that 
the  verdict  and  Judgment,  which  were  for 
plaintiff,  are  responsive  to  the  Issues  made 
by  the  lAeodlngs.  The  errors  assigned  by  ap- 
pelant relate  entirely  to  matters  of  excep- 
tion. 

Point  Is  made  by  respondent  that  such  mat- 
ters are  not  before  ua  for  ctmsideratlon,  be- 
cause the  abstract  of  the  record  discloses 
that  the  bill  of  exceptions  was  filed  out  of 
time.  The  point  Is  well  taken.  We  do  not 
agree  with  appellant  that  the  failure  to  file 
the  bill  of  exceptions  In  time  was  doe  In 
whole  or  in  part  to  any  fault  of  respondent's 
counsel. 

We  find  no  error  In  the  record  proper,  and 
it  follows  that  the  Judgment  must  he  affirm- 
ed.  All  concur. 


HABBIS  V.  KANSAS  OITX  SODTHEBN 
BT.  00. 

(St.  Louis  Court  of  A^^B.  MiMoari.  Jaa-Ui 

1.  Maoteb  and  Sbbvant  (88  101,  102*)  —  Ap- 
pliances—Duty  or  Master. 

The  doty  of  a  master  to  furnish  the  serr- 
ant  with  reasonably  safe  appliances  with  wliidi 
to  perform  the  services  requires  the  master  to 
exercise  ordinary  care  to  keep  such  appliances 
in  a  reasonably  safe  condition;  the  questioD 
of  neglect  in  such  respect  being  determined  by 
reference  to  the  conduct  of  an  ordinarily  pradent 
perstm  under  like  clrcomstances. 

[Ed.  Note.— For  other  cases,  see  Ifaatsr  and 
Servant,  Cent.  Dig.  H  13^  171-174^  ITS-i&i, 
ltt2;  Dec.  Dig.  88  101.  102.*] 

2.  Masteb  and  Servant  (8  286*)  —  Ihjitbds 
TO  Sebv ANT— Questions  tor  Jubt. 

Plaintiff,  a  railroad  employ^,  while  drawing 
q^kes  with  a  clawbar,  the  prongs  of  which  were 
no  worn  that  it  was  given  to  alipping  away  from 
the  spike,  threw  the  weight  of  his  body  acro^ 
the  bar,  which  slipped,  and  he  fell  and  was 
injured.  Held,  that  it  was  for  the  Jury  wheth- 
er the  defective  condidw  of  the  prmgs  and  tlie 
likelihood  of  such  use  of  the  bar  were  sndi  as 
to  bring  the  resulting:  injury  within  the  range  of 
reasonable  protiabllities  an  ordinarily  prudent 
employer  should  have  anticipated. 

[E!d.  Note.— ^r  other  cases,  see  Master  and 
Servant*  Cent  Dig.  ff  lOKMOBO;  Dec  Dig.  I 
286.*] 

3.  Masteb  and  Sebv  ant  (88  101,  102*)  —  Af- 
PUANCES— Duty  op  Masteb. 

As  a  general  proposition,  the  obligation  ot 
the  master  to  exercise  ordinary  care  to  furnish 
reasonably  safe  appliances  is  the  same  in  respect 
to  simple  appliances  and  simple  work  aa  in  an^ 
other,  unless  in  a  case  where  the  appliances  and 
the  contemplated  use  thereof  are  so  very  sim- 
pie  and  commonplace  that  an  ordinarily  prudent 
person  would  not  reasonably  anticipate  nie  dan- 
ger entailed. 

[IM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  88  136,  171-174,  178-lSl, 
192 ;  Dec.  Dig.  88  101,  102.*] 

4.  Masteb  and  Sebtakt  (88  101,  102*)— Ap- 

PUANCEB— XEOLIOENCE. 

The  question  of  a  master's  ne^lgence  in 
furnishing  unsafe  appliances  for  won  most  be 
determined  with  reference  to  the  dangeis  to  be 
reasonably  apprehended. 


5.  Masteb  and  Servant  (8  208*J  —  Ikjcbies 
TO  Servant— AssuifpnoN  or  Risk. 

The  servant  assumes  only  such  rislu  as  are 
ordinarily  incident  to  the  employment  and  re- 
garded as  reasonably  within  the  ccMitemplation 
of  the  parties  at  the  time  of  entering  Into  the 
contract  of  hire. 

[EM.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  88  538-543,  550;  Dec  Dig. 
8  203.*] 

0.  Master  and  Servant  (%  208*)  —  Iir/uBiss 
to  Sebvant— AsstncpnoN  or  Risk. 

A  clawbor  used  by  plaintiff,  an  employe, 
was  to  his  knowledge  defective,  in  that  the 
prongs  and  the  heel  of  the  bar  were  so  worn  that 
when  the  bar  was  used  to  draw  spikes  from 
ties,  it  would  slip  from  tbe  spike,  for  which  rea- 
son t^aintiff  was  accustomed  to  drive  the  liar  un- 
der spike  heads  with  a  mauL  After  driving 
the  bar  under  a  spike,  plaintiff,  instead  m 
poshing  down  on  the  bar  with  his  arms,  threw 
the  weight  of  his  body  across  the  end,  when  the 
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bar  flipped  from  tb*  cplke^  caodof  pliUnUff  to 
and  he  wae  iiduzcd.    BM  niftt,  the  bu. 
being  a  simple  appUance*  plaintiff  unimed  the 
risk  of  the  injnrr. 

[Ed.  Mote.— For  other  cuee,  lee  UaJrter  and 
Servant,  Omt  Dig.  f  561 ;  Dec.  Die.  1 20&*] 

Goode^  J.,  tfinntlnc. 

Appeal  from  dicalt  Court,  Newton  Ootm- 
tji  V.  C.  Johnston,  Jodga 

Action  'Iv  Sam  Harrli  against  the  Kansas 
City  Sontlieni  Ballway  Gonqmnj.  Judgment 
for  plalntUCt  and  defendant  an>Ml>> 
Twsed.  Oanse  certified  to  the  Sopreme  Coort 
for  determination ;  rae  of  the  jndgee  having 
dleemted  on  the  gionnd  that  the  dedska 
conflicts  frith  a  mling  of  the  Sopreme  Court 

O.  I4.  Cravens,  for  appelant  Baiton-  ft 
Bnark,  fOr  resporadent; 

MORTONI,  J.  This  Is  an  action  for  dam- 
ages  accrued  to  the  plaintiff  on  accoimt  of 
personal  Injuries  received  throogh  defend- 
ant's alleged  negligence  in  furnishing  him  a 
defectlTe  clawbar  with  which  to  perform  his 
labors  as  a  section  hand.  The  plaintiff  re- 
covered, and  defendant  prosecutes  the  appeaL 

The  evidence  tended  to  prove  that  plaintiff 
^ras  a  farmer  of  mature  years,  and  had  re- 
cently entered  the  defendant's  employ  as  a 
labors  upon  a  section  of  its  railroad.  He 
bad  been  engaged  at  work  on  the  section 
about  four  or  five  days  before  hla  Injury.  It 
appears  plaintiff  had  nev^  used  a  clawbar 
before  the  occasion  of  his  Injury ;  and.  even 
though  such  instruments  were  frequently  used 
by  his  associates  on  the  section,  he  satd  he 
was  entirely  nnfamlllar  therewith.  The  de- 
fendant's section  foreman  instructed  the  plaln- 
tlCT  and  his  companion  to  proceed  to  pull 
spikes  from  a  pile  of  ties  lying  by  the  road- 
side, and  famished  them  with  the  defective 
clawbar  for  the  purpose.  A  clawbar  la  an 
Iron  or  steel  Instrument,  about  5  or  6  feet  In 
length,  having  two  prongs,  to  be  Inserted  be- 
neath the  spike  head.  The  heel  of  the  bar 
on  which  rests  the  lift,  Is  Immediately  un- 
derneath the  turn  of  the  prongs.  The  claw- 
bar Is  operated  by  Inserting  the  prongs  be- 
neath the  q)ike  bead  and  bearing  down  on 
the  elevated  end  of  the  bar  which  results  In 
lifting  the  spike  from  the  ties.  The  clawbar 
with  which  the  plaintiff  was  Instructed  to 
work  wae  defective  In  that  the  heel  thereof 
was  worn  and  the  prongs  for  insertion  under 
tbe  spike  head  on  either  side  of  the  spike 
were  battered  and  worn  to  such  an  extent 
tbat  it  was  Impossible  to  remove  the  spike 
therewith  unless  the  bar  was  first  driven  un- 
der the  spike  head  with  a  maul,  and  even 
then  It  was  likely  to,  and  did  frequently, 
SlTe  way  or  slip.  In  other  words,  the  prongs 
or  claws  of  the  bar  were  so  battered  and 
worn  that  ttiey  would  not  adhere  to  the 
spike  during  the  time  required  In  the  op- 
eration of  lifting  It  from  Its  place  in  the  tl& 
It  appears  the  plaintiff  and  his  companion 


had  been  usbtg  Ow  bar  about  89  minutes 
when  his  Injury  occurred.  The  mode  of  op- 
eration was  for  the  plaintiff  to  insert  the 
prongs  of  flie  bar  beneath  -the  spike  head 
and  htOA  the  same  while  his  companion 
drove  it  tight  thereunder  wlOi  a  maul,  where- 
upon plaintiff  would  bear  down  upon  tbe 
derated  end  of  the  bar  and  Uft  the  spiksb 
Plnlntlft  and  Us  companion  alienated  In 
this  operation.  Tbey  had  palled  not  to 
ceed  10  spikes  when  the  idalntlff  was  injur- 
ed. In  the  oporaflon  of  removing  eacli  s^ke 
the  bar  had  slipped  or  given  way  one  ox 
more  times.  Plaintiff  received  his  Injury  la 
this  manner:  His  companion  drove  the  claw- 
bar tight  under  the  spike  head,  and  plaintUf 
threw  the  weight  of  his  body  across  the  ele- 
vated Old  of  tbe  bar  in  the  act  of  bearing 
down  th«*eon  when,  because  of  the  battered 
condition  of  the  prongs,  the  bar  slipped  from 
under  the  spike  head,  causing  him  to  fall. 
As  a  result  of  the  fall,  plalnttfTs  knee  came 
In  contact  with  a  spike  In  one  of  the  other 
ties,  which  Inflicted  a  severe  and  painful  In- 
Jury. 

It  is  ai^ed  by  defendant  that  Inasmuch 
as  the  clawbar  was  a  simple  appliance,  and 
the  mode  and  manner  of  Its  use  a  simple  op- 
eration, there  was  no  breach  of  duty  on  the 
part  of  the  master  In  furnishing  the  same; 
that  is  to  say.  It  is  suggested  that  the  ob- 
ligation to  exercise  ordinary  care  to  the  end 
of  furnishing  reasonably  safe  appliances  does 
not  obtain  when  both  the  appliance  and  the 
work  to  be  performed  therewith  are  simple 
and  commonplace.  There  may  be,  and  no 
doubt  are,  cases  properly  ruled,  on  the  does 
trine  asserted,  but  we  are  not  persuaded  that 
It  should  flnd  application  here.  The  rule  ob- 
tains generally,  we  believe,  throughout  the 
law  of  master  and  servant,  tbat  It  Is  the 
duty  of  the  master  to  furnish  the  servant 
with  a  reasonably  safe  appliance  with  which 
to  perform  the  services  contemplated  in  tbe 
employment  And  this  duty  continues  to  ob- 
tain to  the  end  tbat  tbe  master  shall  exer- 
cise ordinary  care  toward  keeping  such 
pliances  In  a  reasonably  safe  condition  for 
the  purpose  Intended.  The  question  of  neg- 
lect In  respect  of  sndi  matters  Is  to  be  de- 
termined by  reference  to  the  conduct  of  an 
ordinarily  prudent  person  under  like  cir- 
cumstances. Tbat  Is  to  say,  omissions  which 
entail  Injuries  such  as  might  have  been  fore- 
seen or  anticipated  by  a  reasonably  prudent 
person  as  within  the  range  of  reasonable 
probabilities  are  regarded  as  negligent  breach- 
es of  duty  In  respect  of  the  obligation  re- 
ferred to.  The  typical  prudent  man,  whose 
conduct  furnishes  the  standard  to  which  a 
master  Is  bound  to  conform,  Is  mipposed  to 
exercise  a  proper  degree  of  care,  not  merely 
In  observing  existing  conditions,  but  also  In 
forecasting  future  occurrences.  Labatt  on 
Master  and  Servant  i  140.  See,  also,  sec- 
tions 141, 142 :  Gibson  v.  Padflc  R.  B.  Oo;.  46 
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Mo.  163,  2  Am.  Sep.  497;  Anderson  t.  IVff^ 
rester,  etc.,  Box  Co.,  lOB  Mo.  App.  882,  T7  8. 
W.  486,  as  to  the  general  proposition.  Bee, 
also,  Fucbs  T.  St  Louis,  167  Ua  KM),  67  8. 
W.  610,  67  li.  R.  A.  136;  American  Brewlns 
Association  t.  Talbot,  141  Ho.  674,  42  B.  W. 
679,  64  Am.  St.  538 ;  Pollock  on  Torts, 
86;  Loehrtng  t.  Conatnictl(m  Gou,  US  Mo. 
App.  163,  94  S.  W.  747. 

It  Is  conceded  the  clawbar  vas  defectlTe 
In  that  the  prongs  for  Insertion  under  tiie 
spike  head  wwe  so  battmd  and  worn  as  to 
render  It  an  Inefficient  inatmmoit;  that  Is 
to  say,  because  of  the  defectlTe  prongs  and 
the  w(vn  condition  of  the  heel  of  the  bar  on 
which  rested  the  lift.  It  was  glren  to  sU^iing 
away  from  the  spike  when  pressure  was  ap- 
plied, as  was  necessary  in  the  process  of  ex- 
tracting the  ^Ike  from  the  tie.  The  appU* 
ance  bvlng  such  a  rimple  affair,  and  the 
work  to  be  performed  therewith  commcm- 
place  In  Its  character,  it  may  be  that  an  ordi- 
narily prudent  person  would  not  anticipate 
that  an  Injury  m^ht  follow  a  careful  use  of 
the  bar  in  the  ordinary  way  by  pressing 
down  thereon  with  the  hands,  ordinary 
and  usual  manner  to  use  the  clawbar  for 
extracting  spikes  Is  to  Insert  the  proE^  un- 
der the  spike  head  and  bear  down  on  the 
bar  with  the  hands,  but  men  frequently  per- 
form the  task  identically  as  this  plaintiff 
attempted  to  do  when  he  fell  and  received 
the  Injury  complained  of;  that  Is,  men  en- 
gaged at  sncb  work  quite  frequently  throw 
the  weteht  of  tide  body  across  the  elevated 
portion  of  the  bar  to  the  end  of  lifting  a 
spike  which  is  stubborn  or  difficult  of  dls- 
lodgement  This  is  such  an  ordinary  method 
to  pursue  In  the  use  of  the  bar  that  the  de- 
fendant most  hare  known  the  bar  in  ques- 
tion would  likely  be  so  employed.  At  any 
rate,  It  was  for  the  Jury  to  say  whether  or 
not  the  defective  condltI<m  of  the  prongs  and 
the  likelihood  of  the  use  of  the  bar  as  Indi- 
cated were  such  as  to  array  the  resulting  In- 
Jury  to  plaintiff  within  the  range  of  reasonable 
probabilities  an  ordinarily  prudent  employer 
should  hare  foreseen  or  anticipated.  This 
being  true,  the  case  discloses  negligence  on 
the  part  of  the  defendant  in  furnishing  such 
a  defective  bar,  and  this  Is  true  even  tlioim;h 
the  appliance  were  a  simple  one.  and  the 
work  for  which  it  was  fumlsbed  common- 
place. 

We  decline  to  accept  as  true  the  general 
proposition  that  the  law  does  not  require  the 
master  to  exercise  ordinary  care  In  furnish- 
ing a  simple  appliance  for  a  simple  use,  al- 
thoufch  there  may  be  exceptions  to  the  rule. 
In  Warner  v.  C,  R.  I.  &  P.  Ry.  Oo.,  62  Mo. 
App.  184,  the  KauBfls  City  Court  of  Appeals 
expressly  denied  the  doctrine  asserted,  and 
said  that  It  knew  of  no  principle  of  law 
which  holds  the  master  to  the  obligation  to 
provide  reasonably  safe  machinery  and  ap- 
pliances where  they  are  dangeroin  and  com- 
plex in  their  nature,  and  at  the  same  time 
exanpts  him  from  such  duty  when  the  ap- 


pliances are  simple  In  e(mstmctI<nL  Hov- 
ever.  In  a  subsequent  case,  Anderecm  v.  For- 
rester, etc..  Box  Co.,  103  Mo.  App.  382,  77  S. 
W.  486,  the  same  court  gave  Judgment  to  tbe 
effect  that  tbe  fumlshlnff  of  an  ordinary, 
althoui^  defective,  nail  1^  tbe  master  to  a 
carpenter,  from  which  an  injury  ensoed 
wheh  driving  It,  was  not  sufficient  on  wblch 
to  predicate  a  neglig«it  breach,  of  duty 
against  the  master.  It  is  said  in  that  case 
that  ft  nail  is  such  a  common  and  simple  ap- 
pliance that  an  ordinarily  pmdrait  man  wonld 
not  antidirate  danger  In  furnishing  the  saaie 
to  a  carpenter  for  use  In  nailing  lomb^.  On 
that  score  it  was  affirmed  that  no  n^llgent 
breadi  of  duty  In  respect  of  the  mastor's  ob- 
ligation to  fnmleb  a  reasonably  safe  appli- 
ance tor  the  purpose  appeared.  The  doc- 
trine of  that  case  is  certainly  sound.  Both 
the  api^anoe,  the  nail,  and  tbe  use  contem- 
plated w«e  very  simple  and  very  comiaon- 
plac&  Althou^  the  nail  was  defective,  and 
it  was  In  the  range  of  probabilities  that  the 
defect  might  occasion  an  injury.  It  se«ns 
that  no  ordinarily  prudent  man  would  antici- 
pate danger  in  furnishing  a  carpenttt-  with 
such  a  simple  appliance  for  sncb  a  common 
purpose.  The  point  Is:  Although  the  result 
was  probable.  It  was  not  a  reasonable  proba- 
bility to  be  forecasted,  bee.  also.  Post  t.  CU 
B.  &  Q.  R.  Co..  121  Mo.  App.  5G2.  97  S.  W. 
233. 

The  case  of  Blundell  v.  Miller  Elentor 
Mfg.  Co.,  189  Mo.  S52,  88  S.  W.  103.  Is  reUed 
upon  by  the  defradant  as  supporting  the  doc- 
trine that  there  can  be  no  negligence  afBrmed 
on  the  part  of  the  mastw  for  furnishing  a 
defective,  simple  appliance,  to  be  used  ftir  a 
simple  parpose.  The  case  referred  to  is  not 
authority  for  the  proposition  stated.  In  that 
case  the  plaintiff  received  bis  Injury  from 
the  slipping  of  a  ladder  on  tbe  granitoid 
floor  of  a  basement  while  he  was  engi^ed  on 
tbe  ladder  in  constructing  an  elevator.  There 
is  much  said -in  the  opinion  witb  respect  to 
simple  appliances  employed  for  ^mple  pur- 
poses, etc.  The  case  was  finally  determine!, 
however,  upon  the  relevant  propoaltion  of 
fact  that  the  defendant  bad  not  furnished 
tbe  ladder  for  the  plaintUTs  use  at  all.  It 
appeared  that  'the  plaintiff  bad  picked  the 
ladder  out  himself,  and  that  It  bad  not  been 
fumlsbed  by  the  defendant  The  court  said 
the  "plaintiff,  therefore,  has  failed  absolutely 
to  show  that  the  ladder  was  one  of  the  ap- 
pliances whldi  the  defradant  furnished."  In 
further  discussing  the  case,  however,  the 
court  said,  assuming  that  the  ladder  was  fur- 
nished by  the  defendant,  tbe  failure  to  pro- 
vide spikes  or  hooks  to  keep  it  from  slipping 
was  not  Buffici«it'  to  render  the  defendant 
liable,  as  tbe  ladder  was  a  simple  appliance, 
and  one  that  was  familiar  to  every  grown 
man.  The  ladder  appeared  to  be  wlthont  a 
defect,  and  tbe  only  complaint  was  that  it 
was  without  spikes  on  the  bottom  to  hold  it 
from  slipping.  The  court  declared  the  lad- 
der to  be  like  others  In  common  use  and 
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laid:  TTben  1b  a  total  abaoice  of  any  erl- 
dence  In  this  case  abowlng  that  the  ladder 
ftirnlahed  was  not  a  reaBonably  safe  appll* 
ance,  and  could  not  have  been  safely  used 
for  the  purposes  to  whldi  it  was  applied  or 
Intended  to  be  applied."  Bo,  Instead  of  the 
ease  establishing  the  doctrine  that  there  can 
be  no  negllcence  on  the  part  of  the  master  In 
ftiinlshlnff  a  defectlTe  simple  appliance  for 
a  simple  nse,  It  aiiftears  to  have  acquitted 
the  defendant  of  liability  on  the  ground  that 
thm  was  no  n^IIgmce  shown,  for  the  rea< 
son,  first,  that  the  defendant  did  not  famish 
the  ladder  at  all ;  and,  second,  that  If  It  did 
fumlsb  It,  the  ladder  was  reasonably  safe 
for  the  purpose  Intmded.  That  Is  to  say, 
that  tb»  ladder  was  In  no  respect  defective^ 
and  that  ther^ore  the  obligation  to  furnish 
a  reasonably  safe  appliance  was  fully  met 
and  discharged.  We,  tbsnUbtn,  feel  that^  as 
a  general  proposition,  Ihe  obligation  of  Qie 
master  to  exercise  ordinary  care  to  Oie  eoA 
of  furnishing  reasonably  safft  appliances  to 
be  employed  In  a  glren  work  obtains  the 
same  In  respect  to  simple  appllaiiees  and  sim- 
ple work  as  In  any  other,  unless  It  be  in  a 
case  where  the  appliance  and  the  contem- 
plated use  thereof  are  so  very  simple  and 
commonplace  that  an  ordinarily  prudent  per- 
son would  not  reasonably  anticipate  the  dan- 
ger entailed.  Indeed,  no  one  can  doubt  the 
general  proposition  that  In  erery  case  ttie 
qaestlon  of  negligence — that  Is,  the  presence 
or  absence  of  ordinary  care— must  be  deter- 
mined wltii  reference  to  the  dangers  to  be 
reasonably  aj^nrehended.  Bowen  r.  C,  B.  & 
K.  G.  By.  Go.,  95  Mo.  268,  8  S.  W.  230. 

There  are  numerous  cases  In  this  state 
where,  the  facts  having  precluded  the  mas- 
ter's escape  on  the  grounds  of  contrlbotory 
Diligence  or  assumed  risk,  liability  has  been 
affirmed  as  for  a  negligent  breach  of  duty  in 
respect  of  fnmlshing  a  reasonably  safe,  sim- 
ple appliance  for  a  simple  purpose.  See  the 
following:  Duerst  v.  St.  Louis  Stamping 
Co.,  163  Mo.  607.  68  S.  W.  827 ;  Robblns  v. 
Mining  Oo.,  10&  Mo.  App.  78,  79  S.  W.  480; 
Beard  t.  American  Car  Co.,  72  Mo.  App.  683 ; 
Warner  t.  C,  B.  &  K.  C.  Ry.  Co.,  62  Mo.  App. 
184 ;  Huth  T.  Dohle.  76  Mo.  App.  671 ;  Frank- 
lin T.  M.,  K.  &  T.  Ry.  Co.,  97  Ma  App^  478, 
71  S.  W.  640.  There  are  also  many  cases 
where  the  appliance  furnished  Is  simple,  but 
the  work  complicated  or  dangerous.  Those 
Cfisea  will  not  be  noticed,  as  they  are  not 
pertinent  at  this  time  to  the  question  In  judg- 
ment. Mr.  Labatt  says,  it  liability  is  to  be 
escaped  on  the  clrcumstences  of  a  defective, 
simple  appliance  furnished  for  a  simple  use, 
It  Is  inferable  and  more  sclentlflc  to  predi- 
cate the  master's  freedom  from  liability  upon 
the  obvious  character  of  the  danger  and  the 
servant's  presumed  acceptance  of  the  risk  or 
capacity  for  protecting  himself  in  working 
wltb  the  defective  appliance.  Bee  Labat^ 
Master  and  Servant,  143. 

Notwithstanding  the  doctrine  of  our  law 
to  tlie  effect  that  the  obligation  to  exercise 


ordinary  care  fdr  the  safety  of  the  srarant 
obtains  gmerally  with  req>ect  to  the  funilsb- 
ing  of  simple  apidlances  for  the  performance 
of  contemplated  labor,  we  believe  there  is  a 
distinct  doctrine  with  reapect  to  tiie  risks 
assumed  by  the  servant,  engaged  In  perform- 
ing a  commonplace  work,  with  a  simple  ap- 
pliance^ the  defect  of  which  la  well  known 
to  him,  when  the  injury  occurs  through  the 
mode  or  manner  of  nalng  the  appliance,  and 
it  might  have  been  obviated  by  performing 
the  task  in  another  way.  The  case  made  by 
the  proof,  It  seems,  falls  within  the  Influence 
ot  this  doctrine  and  the  right  of  recovery 
should  be  denied  for  the  reason  the  plalntiCC 
should  be  regarded  as  having  taken  the  risk 
incident  to  throwing  the  weight  of  his  body 
across  the  elevated  end  of  the  bar,  and  thus 
inducing  his  Injury.  It  Is  very  true,  aa  ar- 
gued, that  such  conduct  on  the  part  of  the 
plaintiff  in  the  circumstances  of  the  case  la 
not  sufllcient  to  preclude  his  recovery  as  a 
matter  of  law,  on  the  score  of  contributory 
n^ligence.  It  Is  the  doctrine  with  us  that 
the  ^alntltra  right  of  recovery  may  not  be 
denied  by  the  court  as  a  matter  of  law  as  for 
contributory  negligence,  unless  the  use  of 
the  bar  In  Its  known  condition  points  glaring 
and  Immln^t  danger  to  his  safety.  Garad 
V.  Hill  O'Meara  CouBtructlon  Co.,  124  Mo. 
App.  709,  102  S.  W.  594;  Blondell  v.  Miller 
Elevator  Mfg.  Co.,  189  Mo.  662,  559,  88  S. 
W.  Bven  though  the  plaintiff  received 
his  injury  as  a  result  of  throwing  the  weight 
of  his  body  across  the  elevated  end  of  the 
clawbar,  yrlVb  full  knowledge  of  its  defective 
condition,  Instead  of  pressing  down  thereon 
with  his  hands,  we  believe  bis  right  of  recov- 
ery ought  not  to  he  denied  as  a  matter  of 
law  on  the  ground  of  contributory  negligmce, 
for  If  a  reasonably  prndent  person  might  be- 
lieve that  he  could  perform  the  act  with 
safety  to  bimsdf,  by  using  care  on  his  part, 
then  the  question  of  his  neglect  or  care  in 
that  behalf  should  be  rtferred  to  the  Jury. 
Garad  v.  Hill  O'Meara  Construction  Co.,  124 
Mo.  App.  709.  102  S.  W.  694;  Huhn  T.  Ma 
Pac.  Ry.  Co..  02  Ma  440.  4  8.  W.  937;  Buti 
V.  Murch  Btob.  Construction  Co.,  199  Ma  279, 
07  8.  W.  895.  Although  the  plaintiff  received 
his  injury  as  a  result  of  his  more  or  lees 
careless  ac^  such  act  waa  not  so  obviously 
dai4^rous  as  to  threaten  immediate  and  im- 
minent peril. 

It  may  be  conceded,  toa  that  plalntUTs 
right  of  recovery  is  not  precluded  as  a  mat- 
ter of  law  fey  the  general  doctrine  which  oh- 
talas  with  us  as  to  assumed  risks,  if  we  are 
to  accept  the  full  signlflcance  of  language 
employed  in  some  of  the  opinions  as  the 
rule  In  every  case.  It  Is  no  doubt  true  that, 
in  many  cases  Involving  complicated  ma- 
chinery, complex  mechanisms,  and  situations 
which  Inhere  with  dangers  of  considerable 
proportions,  the  servant  Is  held  not  to  a»- 
sume  such  risks,  even  though  the  dangers 
are  more  or  less  obvious.  In  the  present 
state  of  the  law,  if  such  defects  threaten 
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Inunlnent  perfl,  tb«y  a»  fencrallr  itfttirad 
for  determhutlon  to  the  rale  toi^Ung  «Oii- 
tiIbiitoi7  n^goice,  Instead  of  to  that  oon- 
cemlny  mamed  risk. 

Under  modcam  decisions  in  this  state  the 
■abstanoe  of  the  rale  tonddnr  the  risk  as* 
SDined  In  the  drcnmstanoes  last  above  xtfer- 
red  to  la  that  the  servant  assumes  oxiHj  snch 
run  as  are  ordinarily  incident  to  the  em- 
ploymoit,  and  regarded  as  reasonably  with- 
in the  cont«nplatlon  of  the  parties  at  the 
time  of  entering  into  the  contract  of  hlrsi 
Indeed  the  language  employed  In  these  cases 
Indlcatea  that  Cn  no  drcnmstances  may  the 
serrant  be  declared  to  have  asanmed  a  risk 
resoltlng  from  the  negligence  of  the  master. 
See  Curtis  r.  HcNaIr,  173  Uo.  270,  73  S.  W. 
167;  Panck  t.  Bt  Lonis  Dressed  Beef  Ga, 
158  Ma  467,  61  8.  W.  806;  Wendler  t.  Peo- 
ple's Hoase  Pamlstatng  Co.,  163  Mo.  627,  66 
8.  W.  787 ;  Blundell  r.  Miller  Elevator  Mfg. 
Co.,  189  Mo.  552.  88  S.  W.  103;  Dakan  t. 
Chase  &  Son  Mfg.  Co.,  107  Mo.  238,  94  S.  W. 
944.  Be  this  as  It  may,  there  appears  to  be 
a  number  of  recent  adjudications  by  our  Su- 
preme Court  to  the  contrary,  even  In  cases 
pres«iting  great  dangers.  It  may  be  stated 
88  a  proposition  entirely  true  that  the  jurls- 
prudoice  of  a  state  or  country  Is  established 
through  the  Judgments  of  Its  courts  given 
upon  relevant  principles  rather  than  through 
the  words  or  phraseology  employed  by  the 
Judges  In  the  opinions.  Whatever  may  be 
the  language  employed  in  other  cases,  it  is 
cwtaln  that  numerous  recent  Judgments  of 
our  Supreme  Court  deny  recoveries  on  the 
ground  that  the  servant  assumed  the  risk 
from  which  the  Injury  complained  of  result- 
ed, and  this,  too,  when  It  appeared  the  master 
was  n^lgent  In  falling  to  discharge  his 
whole  duty  In  the  premises,  and  the  situa- 
tion presented  danger  in  a  high  d^ree. 
Some  of  those  cases  proceed  as  for  a  breach 
of  dnty  on  the  part  of  the  master,  in  respect 
of  his  obligation  to  exercise  ordinary  care 
to  furnish  the  servant  a  reasonably  safe 
place,  and  others,  as  to  a  reasonably  safe  ap- 
pliance Besides  Stelnhauser  r.  Spraul,  127 
Mo.  641.  28  S.  W.  620,  80  S.  W.  102,  27  L  B. 
A.  441 ;  HoUoran  v.  Union  Iron  A  Foundry 
Co.,  183  Mow  470,  85  S.  W.  260;  Mathts  v. 
Kansas  City  Stockyarda  Co.,  185  Mo.  434.  84 
8.  W.  60t  toudilng  upon  the  question  of  a 
simple  appliance  employed  In  a  simple  nse^ 
end  for  that  reason  to  be  hereafter  adverted 
to,  there  are  the  cases  of  Fugler  v.  Bothe, 
117  Mo.  ^  S.  W.  1113,  and  Knorpp  t. 
Wagner,  196  Ma  637.  93  B.  W.  961,  which  by 
the  Jodgmmts  glvra  declare  the  servant  to 
have  assumed  the  risk  when  it  appears  the 
master  was  negligent  Indeed  the  doctrine 
<tf  one  of  those  cases  (Fugler  v.  Bothe)  is 
asserted,  not  alone  by  the  Judgment  of  the 
oonrt  to  that  ^ect.  but  by  pointed  and  ex- 
press words  In  the  opinltm  as  well,  declaring 
such  risk  to  have  been  assumed.  There  can 
be  DO  doubt  as  to  tlie  master's  n^llgoioe  In 


both  <tf  Umm  cases.  la  Het,  saeb  aeaai  to 
be  conceded  throntfiont  the  opini(n%  and  it 
may  he  said.  If  the  proof  had  failed  to  OS*- 
dose  nefllgaios  m  the  part  of  the  master,  it 
Is  to  be  presumed  the  court  would  have  pred- 
icated Its  Judgment  of  nonllablUtx  on  thit 
ground,  Instead  of  on  the  ground  of  aaramed  ! 
rlak,  ai^  without  nei^lgence,  no  eaoae  itf  ac- 
tion existed  In  the  first  Instance. 

Now,  let  us  examine  those  esses  to  the  end 
ta  deducing  the  prtndide  asserted  and  acted 
upon  by  the  court  In  Fugler  t.  Bothe,  117  i 
Ma  475.  22  8.  W.  U18,  the  suit  predicated 
on  the  master's  breach  of  duty  In  respect  of 
the  obligation  to  exercise  ordinary  care  to 
furnish  the  servant  a  reasonably  safe  place 
to  work.  It  appears  throughout  the  case 
that  the  master  was  derelict  as  to  this  dot;, 
and  that  he  had  not  only  failed  to  provide 
snch,  but  had  restrained  the  plaintiff's  tias- 
band  and  his  companion  from  rendering  tbe 
place  reasonably  safe  for  themselves  by  for- 
bidding them  to  erect  a  scafltold.  As  a  re- 
sult, the  plalntlCTs  husband,  while  perform- 
ing the  wortc  of  a  carpenter,  f^l  from  bis 
Insecure  position  on  a  gutter,  to  his  death. 
The  court  conceded  the  defendant's  negli- 
gence, and  declared  that,  as  the  danger  was 
known  to  the  deceased,  and  his  death  result- 
ed from  the  mode  and  manner  he  conducted 
bimself  upon  or  used  the  defective  place,  be 
assumed  the  risk  incident  to  such  mode  and 
manner  of  usa  In  principle  the  more  recest 
case  of  Holloran  v.  Ulilon  Iron  A  Foundry 
Ca,  133  Mo.  470;  478,  35  S.  W.  260,  is  Identi- 
cal with  that  last  cited;  for,  although  It 
concedes  the  fault  of  the  master,  the  serv- 
ant 1b  declared  to  have  assumed  the  rlak  iu- 
cident  to  the  mode  and  manner  of  use,  or  the 
mode  and  manner  In  which  he  conducted 
himself  In  performing  the  task.  In  that  case 
the  thought  Is  expressed  by  the  court  In  the 
following  language:  "The  manner  of  han- 
dling himself  was  under  his  own  control." 

In  the  more  recent  case  of  Knorpp  v.  Wag- 
ner, 196  Mo.  637,  93  8.  W.  961,  It  was  plain- 
tiff's duty  to  drill  holes  for  and  explode 
blasts  In  a  ledge  of  ore  the  face  of  which 
was  60  feet  In  length  In  a  mine.  Althou^ 
several  specifications  of  fault  on  the  part  of 
the  defendant  were  rejected.  It  Is  conceded  in 
the  opinion  that  the  master  was  shown  to 
Imre  been  negligent  In  ordering  plaintiff  to 
perform  the  highly  dangerous  task  of  drill- 
ing scross  an  old  hole  In  wbldi  waa  lodged 
a  quantity  of  nnexploded  dynamite^  and  that 
this  negligent  order  Involved  an  assurance 
of  reasonable  safety  to  him  while  so  engag* 
ed.  As  a  result  of  performing  the  work  eo- 
Jolned  by  the  negllgmt  ordor,  partly  as  di- 
rected, and  partly  In  accordance  with  his 
own  dlscretlou,  the  dynamite  lodged  In  the 
old  drill  hole  was  exploded  1^  the  contoct  of 
his  drill,  and  platotlff  injured.  It  Is  true 
the  court  said  on  these  facta  plaintiff  coold 
not  have  relied  upon  tiie  assurances  of  saftt- 
t7  from  the  master,  and  that  In  pcocaeOlns 
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In  part  on  bli  own  Judgment  and  In  part  on 
that  of  the  master  there  was  a  "concurrence" 
of  "n^Ugmit  Judgments"  of  both  plaintiff 
and  defendant  whl<^  rmdered  the  Injury  not 
actionable^  However,  notwithstanding  this, 
a  study  of  the  succeeding  portions  of  the 
opinion  reveals  as  wdl  that  plaintiff  was 
thon^t  to  have  assumed  the  risk  because 
he  exercised  bis  own  discretion  in  part  as  to 
how  and  when  to  drill.  The  thought  to  be 
gleaned  from  the  concluding  pages  of  that 
opinion  and  the  Judgmrat  of  the  court  clear- 
ly portrays  the  doctrine  of  assumed  risk 
predicated  upon  the  focts  tliat  plaintiff, 
knowing  the  defect  and  danger,  prosecuted 
the  work  of  drilling  into  the  djnuuulte  in  a 
mode  and  manner  chosen.  In  part  at  least,  by 
himself.  In  concluding  the  court  said.  In 
substance,  that  the  plaintiff  could  have 
worked  elsewhere  on  the  face  of  the  60-foot 
ledge  of  ore  during  the  day,  and  could  have 
exploded  the  old  bole.  In  which  was  lodged 
the  dynamite,  at  the  dose  of  the  day's  work 
had  he  dected  so  to  do.  but  Instead  be  exer^ 
dsed  his  own  Judgment,  made  his  own  In- 
spection, and  drilled  the  hole  substantially 
In  a  spot  to  salt  himself,  wltti  foil  knowledge 
of  the  fact  that  there  was  a  qoantlty  of  nn- 
CTploded  dynamite  contained  In  the  old  bole 
near  which  he  was  boring,  and  In  these  cir- 
cumstances be  was  not  entitled  to  recover. 
AlOion^  the  words  "assumed  risk"  are  not 
used  In  this  portion  of  the  oplnlfHi,  the  doc- 
trine reveals  Itself  to  have  been  the  ruling 
thougbt  In  the  mind  of  the  court 

It  Is  tree  these  cases,  instead  of  dealing 
with  injuries  resultlnr  from  tbe  simple  use 
of  a  simple  appliance,  declare  the  doctrine 
on  facts  presenting  a  situation  which  Inhered 
wIOi  dangws  In  a  high  degree,  and  It  may  be 
that  the  court  has  receded  from  this  position 
In  such  drcomstances  as  in  other  more  re- 
cent oplnloDs,  delivered  in  cases  preaeutlng 
dangotnis  sitoatlons.  It  Is  asserted  tibat  the 
servant  never  assumes  the  risk  which  may 
arise  as  a  resnit  ct  tbe  master's  negligence. 
Although  sncb  Is  the  rule  In  this  state,  gen- 
erally speaking,  It  Is  not  entirely  clear  that 
tlie  Supreme  Court  would  decline  to  declare 
tbe  doctrine  of  assumed  risk  again,  even  on 
facts  presenting  a  highly  dangerous  situa- 
tion. If  Its  application  were  essential  to  at- 
tain the  ends  of  Justice.  Suppose  a  servant, 
engaged  In  work  which  even  inheres  with 
considerable  hazard,  possessing  full  knowl- 
edge of  the  defect  In  the  place  or  appliance, 
and  understanding  the  dangers,  is  Injured 
as  a  result  of  the  way  in  which  he  volunta- 
rily uses  tbe  defective  place  or  appliance,  un- 
der circumstances  indicating  conclusively 
that  his  injury  would  have  been  avoided  en- 
tirely by  the  slightest  circumspection  on  his 
part  to  tbe  end  of  performing  the  task  in 
another  and  safe  way.  In  such  circumstan- 
ces It  is  clear  the  fault  lies  with  tbe  injured 
party,  who  voluntarily  chose  the  dangerous 
mode  or  manna  of  use;  for,  though  the  mas- 


ter Is  n^ligent,  his  negligence  becomes  re- 
mote In  the  chain  of  causation,  and  the  volun- 
tary act  of  the  servant  Is  the  proximate 
cause  of  tbe  Injury.  Upon  tbe  precise  ques- 
tion being  presented  to  that  tribunal  for 
Judgment  we  apprehend  that,  in  order  to  fnl- 
Qll  Its  high  mission  of  awarding  exact  Jus- 
tice tiie  Supreme  Court  will  declare  the  serv- 
ant, who  thus  conclusively  appears  to  have 
induced  his  injury,  to  have  assumed  the  risk 
incident  to  his  volimtary  act.  A  ruling  to 
the  contrary  will  essentially  abrogate  the 
principle  of  the  recent  cases  of  Fugler  v. 
Bothe,  117  Mo.  475,  22  S.  W.  1118,  Holloran 
V.  Union  Iron  St  Foundry  Co.,  133  Mo.  470, 
3S  S.  "W.  260,  and  Knorpp  v.  Wagner,  195 
Mo.  637,  03  S.  W.  961,  besides  SteluhansOT  v. 
Spraut,  127  Mo.  Ml,  28  S.  W.  620,  30  S.  W. 
102,  27  I/.  R.  A.  441,  and  Matbia  v.  Kansas 
City  Stockyards  Co..  185  Mo.  484,  84  a  W. 
66,  which  dlstlnctlvdy  deal  with  a  simple 
appliance  furnished  for  a  simple  use.  How- 
ever this  may  be,  we  all  know  the  law  of 
negligent  torts  is  not  eesentlally  a  set  of  codi- 
fied rules  which  may  find  appropriate  ap- 
plication for  determination  of  any  and  all 
cases  that  arise,  but  It  Is  a  system  of  prin- 
ciples which  seek  to  attain  a  Just  result  In 
every  instance.  Fundamental  to  tbe  entire 
doctrine  which  awards  compensation  for  neg- 
ligent Injuries  Is  ttxe  ininclple  whldi  Inhibits 
the  recovery  from  one  person  for  an  Injury 
Inflicted  upon  another  by  his  own  fault 
That  is  to  say,  it  Is  tbe  policy  of  the  law  to 
forbid  a  recovery  by  the  plaintiff  if  It  ap- 
pears that  his  own  fault  either  induced  or 
contributed  to  the  hurt  Now,  in  keeping 
with  this  prinqlple  there  seems  to  be  a  dis- 
tinct doctrine  of  tbe  law  toucblng  the  mat- 
ter of  assumed  risk  which  denies  a  recovery 
to  a  plaintiff  Injured  through  the  use  of  a 
defective,  simple  appliance,  in  the  perform- 
ance of  a  simple  task.  If  It  appears  he  knew 
of  the  defect  and  might  have  avoided  the 
Injury  by  pursuing  another  mode  of  opera- 
tion, almost.  If  not  quite,  as  convenient  and 
practical.  In  such  cases  the  principle  wblcb 
precludes  a  recovery  on  the  theory  of  as- 
sumed risk  is  especially  appropriate,  for  the 
reason  the  danger  Involved  seldom,  If  ever, 
resides  In  either  the  appliance  to  be  used  or 
the  work  to  be  performed,  but  Inheres  rath- 
er in  the  mode  and  manner  the  appliance  Is 
used  Instead.  No  one  can  doubt  that  In  al- 
most every  case  common  labor  may  be  per- 
formed In  a  simple  manner  with  safety, 
through  the  use  of  a  simple  appliance,  even 
though  defective,  If  only  slight  discretion  is 
exercised  on  the  part  of  the  person  perform- 
ing the  task.  Then,  too,  it  is  to  be  remem- 
bered that  when  an  appliance  may  be  used 
in  either  a  safe  or  a  dangerous  way,  and  the 
servant  chooses  the  unsafe  Instead  of  the  safe 
way  to  proceed,  it  is  the  servant  and  not  the 
master,  who,  through  tbe  voluntary  action  of 
his  own  senses,  directs  the  movement  result- 
ing in  bis  hurt 
We  believe  these  suggestions  to  be  pecu- 
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Ilarly  pertinent  to  the  use  of  a  simple  tool  for 
a  simple  purpose.  It  Is  obvious  where  the 
use  of  a  simple  appliance  In  the  performance 
of  commonplace  labor  Is  InTolved,  and  an  In- 
jury results,  that  the  circumstances  will  sel- 
dom present  a  case  where  a  recovery  should 
be  denied  as  a  matter  of  law  on  the  score  of 
contributory  negligence,  for  to  deny  a  recov- 
ery on  this  ground  Involves  the  Idea  that  the 
danger  must  be  Imminent  and  threatening. 
Such  dangers,  as  a  rule,  do  not  Inhere  in 
such  simple  appliances  and  commonplace  la- 
bor, and,  therefore,  If  the  doctrine  of  con- 
tributory negligence  alone  were  to  be  reckon- 
ed with,  recoveries  would  frequently  be  al- 
lowed, violative  of  the  principle  prescribing 
such,  when  the  loss  accrues  through  the  fault 
of  the  injured  party.  And  then,  too,  not  in- 
frequently Injuries  occur  through  the  use  of 
defective,  simple  appliances  In  the  perform- 
ance of  simple  labor,  which  are,  in  fact,  In- 
duced by  the  act  of  the  servant  In  using  the 
defective  appliance*  with  full  knowledge  of 
the  defect,  In  an  unsafe  manner,  when  be 
might  have  chosen  the  safe  course  Instead, 
and  the  circumstances  are  such  as  to  pre- 
clude the  idea  that  the  risk  is  one  ordinarily 
Incident  to  the  employment  A  recovery  In 
Instances  of  this  character  may  not  be  pre- 
cluded by  the  general  rule  as  to  assumed 
risk,  which  obtains  In  Missouri,  If  we  are 
to  accept  the  full  meaning  of  broad  language 
used  In  opinions  as  the  rule,  for  the  reas(m, 
as  thus  formulated,  the  rule  seems  to  be  in- 
adequate to  meet  the  ends  of  precise  Justice 
In  every  case.  It  Is  certain  that  to  allow  a 
recovery  In  such  cases  la  violative  of  the 
fundamental  principle  heretofore  referred 
to,  which,  like  the  polar  star,  points  the  true 
course  for  awarding  or  denying  compensa- 
tion under  the  law  of  negligent  torts. 

In  keeping  with  this  thought,  the  Suprone 
Court  denied  the  right  of  recovery  in  Steln- 
hauser  v.  Spraul,  127  Mo.  541,  28  S.  W,  620, 
30  S.  W.  102,  27  L.  R.  A.  441,  and  predicated 
Its  action  In  that  regard  on  the  proposition 
that  the  plaintiff  had  assumed  the  risk.  In 
that  case  the  negligence  relied  upon  for  a 
recovery  was  that  the  defendant  had  furnish- 
ed the  plaintiff  a  defective  ladder  for  the 
purpose  of  ascending  into  the  loft  of  a  bam 
to  catch  some  pigeons  to  be  used  at  table. 
The  ladder  was  otherwise  reasonably  safe, 
except  It  was  too  long  for  the  purpose  Intend- 
ed, and  the  defect  complained  of  was  Its  un- 
usual length.  It  Is  conceded  throughout  the 
case  that  the  ladder  was  defective  for  the 
purpose  furnished,  but  It  Is  said  that  It  was 
a  simple  appliance  furnished  for  a  very  sim- 
ple use;  and.  It  appearing  that  the  plaintiff 
knew  and  understood  the  defect,  and  that 
the  Injury  resulted  from  the  manner  In  which 
plaintiff  used  It,  she  must  be  regarded  as 
having  taken  the  risk  Incident  to  such  use. 
In  that  case  Judge  Barclay  said:  "The  only 
danger  to  plaintiff  arose  from  the  mode  and 
manner  of  Its  use;  and  the  mode  and  manner 
of  using  it,  on  the  occasion  In  question*  were 


within  plaintiff's  own  control.  She  had  used 
it  with  safety  before,  and,  andoubtedly, 
knew  as  much  about  Its  use  for  such  pur- 
poses aa  did  the  defendant  In  my  opinion 
plaintiff  cannot  recover  for  an  Injury  aris- 
ing from  the  manner  In  which  she  saw  fit  to 
place  the  ladder  In  executing  the  order  of  de- 
fendant to  get  the  pigeons." 

In  Holloran  v.  Union  Iron  &  Foundry  Co., 
133  Mo.  470,  35  S.  W.  2G0,  the  plaintiff  was 
Injured  by  falling  from  the  second  story  of 
the  building  while  engaged  In  assisting  his 
co-employfis  In  moving  an  upright  derrick  on 
loose  planks  laid  for  that  purp<»e  across  the 
uncovered  iron  girders  of  the  floor.  The 
plaintiff's  complaint  was  that  the  defendant 
bad  not  furnished  enou^  planks  for  tbe 
purpose.  Among  other  things,  the  court  said, 
substantially,  the  appliances  to  move  tbe 
derrick  and  the  work  being  performed  were 
simple  and  well  understood  by  the  plahitiff; 
be  knew  better  than  any  one  else  wh^er 
be  could  handle  himself  safely  In  the  position 
he  assumed  to  aid  in  the  work.  And  as  he 
slipped  and  fell  while  aiding  in  the  perform- 
ance of  such  commonplace  work,  with  such 
simple  appliances,  he  must  be  r^arded  as 
having  taken  the  risk  Incident  thereto.  To 
the  same  effect,  see  Lucey  v.  Hannibal  Oil 
Oo.,  129  Mo.  32,  31  S.  W.  340.  In  the  more 
recent  case  of  Mathls  v.  Kansas  City  Stock- 
yards Co.,  185  Mo.  434,  &4  S.  W.  GG.  the  Su- 
preme Court  In  banc  ruled  the  case  in  Judg- 
ment on  tbe  same  doctrine,  and  adjudged 
the  servant  to  have  assumed  the  risk  incident 
to  the  use  of  a  defective  appliance  employed 
toe  the  purpose  of  a  scaffofd  In  an  engiue 
room.  In  that  case  tbe  plaintiff  was  an  en- 
gineer In  the  defendant's  employ.  He  was 
furnished  a  simple  board  or  plank  to  be  l.iid 
across  parts  of  the  machinery  for  the  pur- 
pose of  rendering  him  a  support  or  scaffold 
to  stand  upon  while  engaged  In  turning  or 
adjusting  the  governor  of  the  engine  that 
regulated  certain  steam  pumps.  The  boanl. 
when  in  position,  rested  upon  an  uneven  stir- 
face,  and  was  liable  to  tip  or  tilt,  as  It  did. 
The  arrangement,  the  board,  and  imeven  sui^ 
face  together,  completed  the  appliance  which 
was  unsafe,  and  plaintiff  knew  of  the  defect 
Plaintiff  was  Injured  by  the  board  tipping 
and  precipitating  his  fall.  The  case  was  rul- 
ed on  the  doctrine  that  the  appliance  was  a 
simple  one,  and  used  for  a  simple  purpose. 
It  appearing  that  the  plaintiff  had  full 
knowledge  of  the  defect,  and  that  he  receiv- 
ed his  Injury  through  the  manner  In  which 
he  adjusted  or  used  the  appliance,  he  assum- 
ed the  risk  Incident  to  such  use. 

These  cases  are  controlling  authorities. 
An  application  of  the  principle  they  an- 
nounce and  portray  to  the  facts  in  Judgment 
here  compels  us  to  declare  that  the  plain- 
tiff a^umed  the  risk  of  Injury  under  the 
circumstances  of  his  hurt  The  relevant 
facts  calling  for  an  application  of  the  doc- 
trine are  that  the  clawbar  furnished,  aJ- 
though  defective,  was  a  simple  appliance. 
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well  kuowD  and  underetood  by  any  one  who 
had  worked  with  It  for  30  minutes,  or,  for 
that  matter,  to  any  one  who  bad  seen  it 
used  a  single  time.  The  labor  to  be  perform- 
ed therewith  was  simple  and  commonplace 
as  well,  even  thongh  It  was  being  performed 
upon  a  railroad.  The  plaintiff  knew  and 
nnderstood  the  defectlre  condition  of  the 
clawbar,  for  he  testified  that  It  bad  slipped 
one  or  more  times  from  under  the  spike  head 
every  time  be  had  used  It,  which.  In  all,  was 
aboat  10  times,  immediately  preceding  hU 
Injory.  It  appears  from  bis  testimony  that 
the  only  way  In  which  It  could  be  made  to 
perform  at  all  was  to  drive  it  under  the  spike 
head  with  a  manl,  as  they  did  In  every  in* 
stance.  It  appears,  too,  to  be  uncontroverted 
that  It  was  possible  to  raise  the  spikes  by 
means  of  pushing  down  on  the  bar  with  the 
bands,  and  that  it  was  not  absolutely  neces- 
sary to  thftjw  the  weight  of  one's  body  across 
It  for  that  purpose.  In  performing  this  sim- 
ple work,  with  a  simple  tool,  and  with  fall 
knowledge  of  the  defect  In  the  bar,  the  plain- 
tiff saw  fit  to  choose  the  more  dangerous  of 
the  two  modes  of  operation  by  throwing  the 
weight  of  his  body  across  the  bar,  which  oc- 
casioned the  injury.  Under  these  circumstan- 
ces be  should  be  ruled  to  tiave  assumed  the 
risk  Incident  to  the  mode  and  manner  thus 
voluntarily  chosen  to  perform  the  service. 

It  Is  argued  by  the  plaintiff  that  nnmerous 
judgments,  appearing  in  our  reports,  indicate 
that  liability  has  been  affirmed  frequently  on 
account  of  defective  simple  appliances,  and  no 
reference  has  been  made  to  the  effect  that  the 
plaintiff  assumed  the  risk  incld«it  thereto. 
This  Is  very  true.  Indeed,  but  It  will  be  dis- 
covered on  referring  to  those  cases  that, 
while  the  particular  appliance  Involved  may 
have  been  simple,  the  use  for  which  it  was 
furnished,  and  In  which  It  was  being  employ- 
ed, was  one  which  inhered  with  more  or  less 
danger.  This  fact  presents  an  additional  ele- 
ment to  repulse  the  operation  of  the  principle 
which  invokes  the  doctrine  precluding  a  re- 
covery as  a  matter  of  law  on  the  ground  of 
assumed  risk  unless  It  appears  the  servant 
ad(4>ted  a  particular  mode  to  use  the  instru- 
mentality, and  thus  occasioned  the  injury  by 
his  voluntary  act  when  It  could  have  been 
avoided  by  the  exercise  of  discretion  on  hla 
part.  The  element  referred  to  is  not  present 
here.  In  the  case  now  In  judgment  the  appli- 
ance, although  defective,  was  a  simple  one, 
the  labor  to  be  performed  therewith  was 
simple,  and  the  danger,  instead  of  inhering  in 
either  the  appliance  or  the  work,  arose  rather 
from  the  manner  In  which  the  plaintiff  saw 
fit  to  use  the  clawbar.  when  by  exerdslng 
discretion  be  might  liave  used  It  In  a  safe 
way. 

It  is  said  that  this  court  recently  affirmed 
a  liability  on  the  use  of  an  appliance  as  sim- 
ple as  a  common  rope  in  Dando  v.  Home  Tel. 
Co.  (Mo.  App.)  120  S.  W.  644.  Such  is  very 
true ;  but  to  advert  a  moment  to  the  facts  of 
tbat  cue:  There  the  rope,  wlAch  la  aald  to  be 


a  simple  appliance,  was  used  for  the  purpose 
of  saq;)endlng  a  scaffold  to  a  wire  cable,  prob* 
ably  30  feet  above  the  ground,  and  the  plain- 
tiff was  required  to  work  upon  the  scaffold, 
thus  suspended  high  in  the  air,  while  mend- 
ing another  cable.  The  rope  broke,  and  oc- 
casioned the  Injury  sued  for.  It  does  not 
appear  that  the  plaintiff  knew  the  rope  was 
defective  This  alone  eliminates  an  essential 
elouent  for  the  application  of  the  doctrine  of 
assumed  risk.  Although  the  ai^liance  was 
simple,  the  use  Intended,  and  for  which  it 
was  being  employed,  was  blglily  dangerous, 
and  In  such  drcimiBtances,  even  if  the  plain* 
tiff  knew  the  rope  was  slightly  defective,  his 
right  of  recovery  was  certainly  not  precluded 
on  the  ground  of  assumed  risk,  as  for  ,  a  sim- 
ple appliance  employed  in  commonplace  work. 
The  use  for  which  the  rope  was  Intended  and 
employed  was  neither  commonplace  nor  sim- 
ple ;  It  was  highly  dangerous.  Now,  we  be- 
lieve had  this  Identical  rope  Involved  in  the 
Dando  Case  been  furnished  to  the  plahitlff 
for  the  purpose  of  drawing  a  small  hand  sled 
with  a  sack  of  meal  thereon,  the  result  would 
have  been  otherwise,  that  is.  If  plaintiff  knew 
of  the  defect  and  understood  the  danger. 
Suppose  the  sled  had  become  caught  or  its 
progress  Impeded  by  an  obstruction  in-  the 
highway,  and  the  plaintiff  liad  thrown  bis 
whole  weight  upon  the  rope  to  the  end  of 
dislodging  the  same,  and  thus  received  an 
injury,  we  apprehend  it  would  have  been  de- 
clared that  he  assumed  the  risk  ln<^dent  to 
such  a  mode  ot  performance  volnntarlly  cho- 
sen by  him. 

Beeder  v.  Crystal  Carbonate  lime  Co.,  129 
Mo.  App.  107,  107  S.  W.  1016,  Is  [wlnted  out 
by  the  plaintiff  also  as  a  case  wherein  this 
court  recently  afflnued  a  liability  on  the  use 
of  an  appliance  so  simple  as  a  rope.  Upon 
examining  the  facts  of  that  case,  it  appears 
an  Immense  gin  pole,  2S  inches  at  the  butt 
and  40  feet  In  length,  was  being  erected  by 
means  of  a  certain  block  and  tackle.  A  de- 
fective rope  was  used  for  the  purpose  of  mak- 
ing this  huge  pole  fast;  as  the  lift  Increased, 
the  defective  rope  separated,  and  the  plain- 
tiff was  Injured  as  a  result  of  the  falling  of 
the  gin  pole.  These  facts  certainly  present 
no  question  of  simple  appliance  employed  in 
a  simple  or  commonplace  work,  but,  Instead, 
present  a  situation  which  Inhered  with  extra- 
ordinary danger.  This  element  of  danger 
arising  from  the  circumstances  and  complica- 
tions mentioned  certainly  removed  the  case 
from  the  Influence  of  the  doctrine  of  assumed 
risk,  which  obtains  In  respect  to  simple  ap- 
pliances being  used  for  a  single  purpose  by  a 
servant  who  Is  entirely  familiar  with  the 
defects. 

Then,  too,  the  case  of  Denker  v.  Wolff  Mill. 
Co.,  1S5  Mo.  App.  340,  115  S.  W.  1085,  relied 
upon  by  the  plaintiff,  is  distinguishable  In 
that  the  use  of  the  rope  furnished  was  preg- 
nant with  a  high  degree  of  peril,  and  that  it 
did  not  appear  plaintiff  was  aware  of  tbe  de- 
fect The  plaintiff  was  engaged  In  painting 
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an  Iron  amokestatft  of  a  mill.  F(«  the  pur- 
pose of  snspeDdlng  himself  hlgfi  abore  ttie 
earth,  while  performing  the  task,  tbe  employ* 
er  fnmlahed  him  with  a  defective  rope,  to 
tM  made  fast  to  the  top  of  the  snokestadL 
Because  of  the  defect  In  the  rope.  It  sepa- 
rated, and  plaintiff  was  Injared  through  be- 
ing precipitated  to  the  roof  of  the  engine 
house  below.  The  rope  separated  from  a 
latent  defect  in  the  Inside  strands,  whldk  the 
evidence  oondaced  to  show  might  tiave  been 
detected  by  the  exercise  of  ordinary  care  to 
that  Old  on  the  part  of  ttie  master.  It  ap- 
peared, too,  as  said  In  the  opinion,  "the  weak- 
ness at  Uia  rope  was  not  obvious  and  dlscera- 
llfle  in  a  casual  inspection  sndi  as  a  nrvant 
ml^t  be  called  upon  to  make  before  he  used 
It"  It  is  obvious  the  case  presented  no  sucta 
question  as  that  now  under  consideration. 
Although  the  rope  was  a  simple  appliance, 
the  use  for  whldi  it  was  ftimlshed  and  on- 
ployed,  instead  of  being  simple  in  the  srase 
of  the  law,  was  complicated  and  fraught  with 
great  danger.  Besides  the  plaintiff  was  not 
aware  of  the  d^ect,  and  it  Is  certain  that  no 
risk  Is  assumed  unless  the  Injured  person 
knows  of  the  defect  The  entire  doctrine 
rests  upcm  the  maxim  **Tolentl  non  fit  in- 
Jnrla,"  and  involves  the  Idea  of  both  knowl- 
edge and  assent  Lee  v.  St  Louis.  M.  ft  E.  B. 
Co..  U2  Mo.  App.  872,  87  S.  W.  12.  Other 
cases  relied  upon  the  plaintiff  may  be  dis- 
tinguished for  like,  or  other  valid,  reasons. 
We  have  examined  them  all.  Those  who  are 
Interested  may  read  for  themselves.  They 
are  as  follows:  Hntb  r.  Dohle.  76  Mo.  App. 
671;  Warner  t.  C,  B.  I.  ft  P.  By.  Co.,  62 
Mo.  Ai^  184;  Beard  v.  American  Car  COm 
72  Mo.  App.  683. 

The  case  of  Bobbins  v.  Mining  Co.,  105 
Mo.  App.  78,  79  S.  W.  480,  relied  upon  by 
plaintiff,  Involved  the  use  of  an  ordinary 
hammer.  Plaintiff  was  Injnred  while  break- 
ing stone  therewith  at  the  mine.  It  appears, 
too,  that  he  knew  of  the  defect  In  the  ham- 
mer. The  conrt  held  he  was  entitled  to  re- 
cover. The  simple  appliance  doctrine  was 
not  urged  upon  the  conrt  as  a  ground  of 
nonliability.  However  that  may  be,  the  doc- 
trine was  not  pertinent  on  the  facte  of  that 
case;  for.  although  the  appliance  was  sim- 
ple, and  the  work  being  performed  therewith 
was  simple  as  well,  and  the  plaintiff  knew 
of  the  defect  In  the  hammer.  It  appears,  too, 
that  be  had  complained  to  the  superintend- 
ent because  of  the  defective  tool,  and  bad 
been  promised  a  new  one.  Under  such  cir- 
cumstances the  plaintiff  would  not  be  pre- 
cluded from  a  recovery  under  our  law  nntll 
at  least  a  reasonable  time  bad  expired.  Un- 
til then  the  plaintiff  was  Justified  In  continu- 
ing at  the  work  with  a  defective  hammer, 
and  would  not  be  adjudged  to  have  assumed 
the  risk  while  tbus  awaiting  a  reasonable 
time  for  the  superintendent  to  fulfill  bis 
promise.  Conroy  v.  Vulcan  Iron  Works,  62 
Mo.  35;  Hoiloran  v.  Union  Iron  ft  Foundry 
Co.,  133  Mo.  470,  480.  481,  35  S.  W.  2G0;  Ste- 


phens B.  &  8t  J.  B.  Go,  96  Uo.  207.  B  & 
W.  D60.  •  Am.  Bt  B^  886.  Tlie  laxDe  may 
be  said  of  the  case  of  Duoat  t.  Bt  LauIs 
Stamping  Co.,  168  Mo.  607.  68  8.  W.  827.  In 
that  case  the  plaintiff  was  engaged  In  atfng 
a  single  steel  hammer  In  pounding  and  bend- 
ing wires  used  In  connection  vrlth  the  manu- 
facture of  granite  and  tinware  artldaa.  In 
doing  the  work,  tbe  wire  waa  laid  open  a 
ste^  mandrd,  wboreon  plaintiff  woold  de- 
livw  strokes  vrlth  llie  lianmier.  A  allver  of 
sted  s^Mirated  from  tbe  taammw,  and  In- 
jured tbe  irialntUTs  eye.  The  case  wems  to 
be  one  where  both  tbe  appliance  emi»loyed 
and  the  work  being  performed  were  reason- 
ably simple,  although  some  danger  easen- 
tlally  Inhered.  No  question  of  assumed  risk 
was  presented  because  of  a  simple  appliance 
being  employed  In  a  simple  work.  It  ap- 
pears the  plaintiff  knew  of  the  defect  in  tbe 
hammer,  and  had  complained  thereof  to  hla 
foreman,  who  examined  the  hanuner,  and 
assured  him  that  It  was  sufficient  for  tbe  | 
purpose.  On  the  following  day  tbe  plaintiff  | 
was  injured  because  of  the  defect  mentioned. 
It  appears,  too^  the  plaintiff  waa  an  inex-  i 
perlenced  man,  and  his  employer  and  the  i 
foreman  were  experienced.  These  facto  ap- 
pearing, together  with  the  fact  that  plaintlfl 
had  complained  and  been  assured  by  his  em- 
ployer that  tbe  hammer  was  sufficient  for 
the  purpose,  removed  the  case  from  the  in- 
fluence of  the  rule  hereinbefore  referred  to  \ 
with  respect  to  assumed  risks,  for,  as  tbe 
court  said  In  the  opinion,  "be  had  a  rlsbt  to  I 
believe  that  the  foreman's  superior  knowl- 
edge of  sndi  tools  gave  him  to  know,  after 
examining  It  that  although  the  hamrn^ 
bad  chipped,  yet  it  would  not  continue  to  do 
so,  <a  that  no  danger  from  Ite  use  was  to 
be  apprehended."  Duerst  v.  St  Louis 
Stamping  Co.,  163  Mo.  607,  63  S.  W.  S2T. 
See,  also,  Sullivan  v.  H.  ft  St  J.  B.  Co..  107 
Mo.  66,  78,  17  S.  W.  748,  28  Am.  St  Bep. 
888;  Stephens  v.  H.  ft  St  J.  B.  Ca.  86  Mo. 
207.  9  8.  W.  589,  0  Am.  St  Bep.  836. 

There  has  been  more  or  less  said  In  this 
state  touching  the  matter  of  simple  appli- 
ances furnished  by  the  master  for  a  simple 
use,  and  some  of  the  authorities  seem  to 
rest  the  doctrine  of  nonliability  In  such  cir- 
cumstances on  one  ground,  and  some  on  an- 
other. In  this  state  of  the  law  we  have  felt 
Justified  in  treating  the  question  at  consid- 
erable length,  to  tbe  end  of  ccmtribnting:  our 
mite  toward  elucidating  and  developing  tbe 
principle,  as  we  understand  It  tliat  it  may 
be  administered  in  a  practical  manner  on 
such  groups  of  facte  aa  Invoke  ita  appro- 
priate application. 

It  Is  thought  proper,  too,  to  p<^t  out  that 
notwlthstendlng  a  line  of  adjudication  which 
Is  generally  believed  to  have  curtelled  our 
law  on  assumed  risk  to  tbe  extent  of  casting 
upon  tbe  servant  such  risks  only  as  are  ordl- 
narlly  Incident  to  the  employment  there 
still  remains  a  parcel  of  tbe  old  doctrine, 
which  is  frequently,  and  we  brieve  proper- 
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I7.  applied  when  the  appliance  and  the  labor 
are  almple,  and  tlie  defect  la  known  to  the 
•errant  In  euch  circa  nuitanceB,  If  the  tn- 
Jory  complained  of  results  from  the  mode  or 
manner  In  which  the  serrant  used  the  ap- 
pliance, and  might  have  been  obviated  by  ns- 
Ing  It  to  the  same  end  In  another  practical 
manner,  the  risk  la  still  treated  as  one  as- 
sumed, for  of  two  modes,  one  reasonably 
safe  and  one  unsafe,  the  servant  appears  to 
bare  volnntarUy  selected  the  one  appearing 
unsafe,  and  thereby  Invoked  the  application 
of  the  doctrine  portrayed  In  the  maxim  "Vo- 
lenti non  fit  Injuria.** 

The  Judgment  sbonld  be  reversed.  It  Is  so 
ordered. 

BETNOLDS,  P.  3^  concurs. 

OOODBi  J.  (dissenting).  I  do  not  feel  free 
to  coneor  in  the  opinion  of  the  court  In  this 
caseb  From  the  principles  and  general  fea- 
B<mlnc  of  the  opinion,  considered  as  abstract 
statements  of  the  law,  I  might  not  dissent 
If  the  Question  was  an  open  one  In  Missouri. 
However,  In  view  of  the  inexperloice  of 
plalntUf  in  the  work  he  was  doing  when 
hurt,  and  bis  entire  Ignorance  according  to 
Ms  testimmy,  of  what  would  be  a  good  and 
safe  clawbar,  I  donbt  If  the  proposittons 
could  be  justly  applied  to  him  In  any  event. 
But  It  seems  to  be  settled  in  this  state  that 
an  employ^  does  not  assume  the  risk  of  de- 
fective tools  negligently  furnished  for  his 
use  by  an  employer.  This  has  been  decided 
in  many  recent  cases.  There  might  be  some 
question  about  whether,  even  if  the  crow- 
bar was  defective,  it  was  the  kind  of  an  in- 
strument from  which  the  defendant  in  the 
exercise  of  ordinary  prudence,  should  have 
anticipated  mischief  If  an  employ^  attempt- 
ed to  lue  it.  But  it  seems  the  whole  thing 
occurred  under  the  eye  of  the  foreman,  and 
I  am  not  sure  such  danger  from  Its  use 
would  not  have  been  anticipated  by  an  em- 
ployer of  ordinary  prudence  so  that  plain- 
tiff should  be  nonsuited  on  that  ground  as 
a  matter  of  law.  I  deem  the  opinion  in  con- 
flict with  various  decisions  of  the  Supreme 
Court  Including  Dakan  v.  Chase  Merc.  Co., 
197  Mo.  238,  94  B.  W.  944.  and  the  cases  cit- 
ed in  the  opinion  in  that  case  on  page  2C7 
of  197  Mo.,  page  944  of  94  S.  W..  and  still 
other  opinions  which  are  not  cited.  Where- 
fore I  respectfully  dissent  from  the  conclu- 
sion of  the  majorl^,  and  ask  that  the  case 
be  certified  to  the  Supreme  Court  for  final 
determination. 


MABSHALL  T.  MOOBB. 
(St  Lonis  Court  of  Appeals.    Missouri.  Tan. 
18,  1910.) 

1.  Replevin  (|  67*)— Petition— Sufticiesct. 

Where,  in  replevin,  the  affidavit  stated  the 
value  of  the  property,  and  that  it  bad  not  been 


seised  under  any.  process,  execution,  or  attach- 
ment the  petition  was  aufficient  though  It  did 
not  etato  such  fscti. 

FBd.  Note.— 'For  otiier  cases,  sea  Beplevin, 
Cent  Dig.  I  207;  Dee.  Dig.  I  67.*] 

2.  PaOPEBTT  U  4*)— "Rbai.  Estatc." 

A  building  is  not  neceesaiily  part  of  the 
"real  estate." 

[Ed.  Note. — BV>r  other  cases,  see  Property, 
Cent  Dig.  I  5 ;  Dec.  Dig.  1  4.* 

For  other  definitiODS,  lee  Words  and  Phrases, 
vol.  7,  pp.  B089-6951;  vol.  8,  pp.  7778,  7779J 

&  Appkal  and  Ebbob  (I  909*)  —  PBBSniCP- 

TIONB. 

In  replevin  for  a  building,  it  would  be  pre- 
sumed, in  support  of  a  jadgmeot  for  plaintilL 
In  the  absence  of  pmot,  that  It  was  penonal 
prt^rty. 

[Bd.  Note^For  other  csks,  we  Appeal  and 
Error,  Cent  Dig.  I  SU7&;  Dee.  Dig.  I  909.*] 

Appeal  frun  Circuit  Court  Mlaslssliqpl 
County :  Henry  0.  BIley,  Judge. 

Action  by  W.  T.  Marshall  against  Mary  H. 
B.  Moore,  as  administrator  of  the  estate  of 
J.  Handy  Moore,  deceased.  From  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Affirmed. 

B.  Thompscm,  for  appelant  BusseU  Sc 
Deal  and  Boone  ft  Lee^  for  respondent 

OOODE,  J.  Replevin  for  one  box  ware- 
house, 80  feet  long  and  80^  feet  wide,  situ- 
ated on  the  right  of  way  of  the  Cairo  Branch 
of  the  St  Louis,  Iron  Mountain  &  Southern 
Railway  Company,  where  the  same  crosses 
section  86,  township  27,  range  16,  in  Missis- 
sippi county,  Mo.,  at  a  railway  station  known 
as  Hough's  Station.  It  is  alleged  the  ware- 
house was  iwrsonal  property,  and  was  in  the 
possession  of  respondmt  until  November  '22, 
1905,  when  appellant's  decedent  by  his  em- 
ployes and  agents,  forcibly  and  wrongfully 
took  possession  of  It  and  thereafter  withheld 
irassession  from  respondent  to  his  damage 
In  the  sam  of  $25.  After  an  appeal-  was  al- 
lowed, the  original  defendant,  J.  Handy 
Moore,  died,  and  the  action  was  revived  in 
this  court  In  the  name  of  his  administratrix, 
Mary  H.  B.  Moore.  There  is  no  bill  of  excep- 
tions, and  the  am>eal  Is  here  on  the  record 
proper. 

The  point  Is  made  against  tbe  Judgment 
that  the  petition  does  not  allege  the  value  of 
the  property,  or  that  It  bad  not  been  seized 
under  any  process,  execution,  or  attachment 
Counsel  for  appellant  say  these  averments  do 
not  appear  In  the  petition,  which  is  true ;  and, 
further,  that  no  affidavit  containing  them  was 
filed  In  support  of  the  petition,  as  to  which 
matter  counsel  is  In  error.  Though  tbe  ab- 
stract of  the  record  prepared  by  him  does  not 
show  an  affidavit  and  bond,  the  counter  ab- 
Btract  filed  by  respondent  does  show  both, 
and  In  the  former  the  value  of  the  pr(^rty 
In  dispute  Is  laid  at  $300,  and  It  Is  averred 
tbe  same  had  not  been  seized  under  any  pro- 
cess, execution,  or  attachment  against  the 
property  of  respondent  but  was  wrongfully 
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detained  by  ai^IIent  Stating  these  facta 
In  the  affidavit  was  sufficient.  Schaffer  t. 
Faldwescb.  16  Mo.  337.  The  court  appears 
to  have  found  the  value  above  the  amount 
stated  In  the  affidavit,  but  no  point  has  been 
made  about  this  finding. 

It  la  argued  the  judgment  should  be  re- 
versed, because  the  action  Is  to  recover  a 
building,  which  was  part  of  the  realty.  The 
petition  avers  it  was  personal  property,  and 
It  might  have  been ;  for  a  building  is  not  nec- 
essarily part  of  the  realty.  The  one  In  ques- 
tion was  on  the  right  of  way  of  the  railroad 
company,  and  It  ought  to  be  presum.ed,  In 
support  of  the  judgment  and  in  the  absence 
of  proof  to  the  contrary,  it  was  put  there  pur- 
suant to  some  agreement  between  the  owner 
and  the  railway  company,  which  left  It  tbe 
personal  prc^rty  of  respondent  Cobb^,  Re- 
plevin (2d  Ed.)  S  364. 

The  Judgment  Is  affirmed.  All  concnr. 


STATE  V.  COWAN. 
(St  lioais  Court  of  Appeals.   Missouri.  Jan. 
18,  1910.) 

CouBTs  (S  231*)— Appellate  Jubisdzction— 
Sttprbui  Ooubt  —  GonBTnunoNAL  Ques- 
tion. 

Where  a  constitutional  question  Is  raised, 
it  remains  in  the  case  bo  as  to  rive  the  Supreme 
Court  ezclasive  appellate  jurisaiction,  though  it 
has  been  passed  on  by  such  court  and  is  no 
longer  -a  constitutional  question  In  this  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  f  65S;  Dee.  Dig.  S  231.*] 

Appeal  from  Circuit  Court  Wayne  Gonnty ; 
Jas.  L.  Fort  Judge. 

J.  D.  Cowan  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Cause  cer- 
tified to  the  Supreme  Court 

The  defendant  tn  this  case  was  Indicted  in 
the  circuit  court  of  Wayne  county ;  two  in- 
dictments being  returned  against  him,  tbe 
first  containing  one  count,  the  second  contain- 
ing two  counts,  each  indictment  charging  tbe 
defendant  with  willfully  and  unlawfully  sell- 
ing intoileating  liquor  to  three  different  par- 
ties at  dIfCerent  dates,  In  violation  of  the 
liwfil  option  law,  which  it  is  charged  In  each 
Indictment,  and  in  each  count,  has  been 
adopted  In  the  county  of  Wayne  prior  to 
the  commission  of  the  alleged  offenses.  The 
indictments  were  consolidated.  Defmidant, 
when  arraigned.  Interposed  a  motion  to  quash, 
claiming  that  tbe  local  option  law  was  In 
Tiolatlon  of  the  Constitution  of  this  state 
and  of  the  Constitution  of  tbe  United  States 
in  various  particulars  set  out  This  was 
overruled ;  exceptions  being  duly  saved.  De- 
fendant thereupon  entered  a  plea  of  not 
guilty,  went  to  trial,  was  convicted  on  two 
counts,  his  fine  assessed  at  ?500  on  each 
count  and  Judgment  went  against  him  for 
tbe  fine  assessed.  Thereupon  he  filed  bis  mo- 
tion for  new  trial,   which,  among  other 


grounds,  was  founded  on  the  alleged  error 
of  the  court  In  overruling  his  motioa  to 
quash  the  Indictment  This  was  oTemded 
and  exceptions  duly  saved.  Motion  In  ar- 
rest of  Judgmeit  was  filed  in  due  time,  baa- 
ed upon  the  allegation  that  the  Indictmeot  la 
Insufficient  In  law,  In  ttiat  It  does  not  charge 
any  ofTense  against  the  defendant  Tor  the 
reasons  set  out  In  defendant's  motion  to 
quash  heretofore  filed  herein."  This  was 
overruled,  exception  duly  saved,  and  the  case 
appealed  to  this  court 

Abblngton  &  Phillips,  for  apiiellant.  J.  F. 
Meador  and  O.  L.  Mungec,  for  the  State. 

RETKOLDS.  P.  J.  (after  stating  the  facts 
as  above).  A  foil  transcript  of  the  record 
has  been  duly  filed  In  this  court  although 
no  bond  or  order  operating  as  a  stay  of  pro- 
ceedings appears  In  tbe  record;  leave;  how- 
ev*,  being  given  to  file  an  appeal  bond. 
There  has  been  no  compliance  whatever  with 
the  rules  of  court  or  with  the  statute,  so  far 
as  relates  to  filing  abstracts  or  briefs;  nor 
is  there  an  assignment  of  or  a  Joinder  in  er- 
ror. This  Is  a  criminal  case,  and  under  sec- 
tion 2716,  Rev.  St  180»  (Ann.  St  1906.  p 
1505),  neither  an  assignment  of  error  or 
Joinder  in  error  is  necessary,  ''but  tbe  court 
shall  proceed  upon  the  return  thereof  with- 
out delay  and  render  Judgment  upon  tbe  rec- 
ord before  them."  In  the  record  before  ub 
the  constitutionality  of  what  is  known  as  the 
local  option  law,  under  the  Constitution  of 
this  state  and  under  that  of  the  United 
States,  Is  distinctly  challenged,  both  by  the 
motion  to  quash  and  by  tbe  motion  for  a  new 
trial,  as  well  as  by  the  motion  In  arrest 
While  tbe  constitutionality  of  the  local  op- 
tion law  has  been  passed  on  and  that  law 
sustained  on  practically  all  of  the  points 
here  made,  as  far  as  we  have  looked  Into  the 
record,  and  while  It  may  be  said  of  that 
question,  as  was  said  by  the  Supreme  Court 
in  the  case  of  Lee  v.  Jones,  181  Mo.  291,  loc. 
dt  297,  79  8.  W.  927,  103  Am.  St.  Rep.  596. 
referring  to  tbe  law  authorizing  a  verdict  in 
civil  cases  on  tbe  concurrence  of  nine  Junm, 
that  this  question  concerning  the  local  op- 
tion law  "Is  no  longer  a  constitutional  ques- 
tion In  this  state,"  the  Supreme  Court  In 
the  later  case  of  Meug  v.  St.  L.  &  Sub.  Ry. 
Co.,  183  Mo.  68,  81  S.  W.  907,  held  that  not- 
withstanding the  decision  of  the  Supreme 
Court  as  to  tbe  constitutionality  of  a  law  In 
a  given  case,  while  it  was  the  law  of  that 
case,  the  former  decisions  "could  no  more 
eliminate  tbe  constitutional  question  from 
this  case  than  the  decision  of  any  principle 
of  law  in  one  case  could  eliminate  that  ques- 
tion from  another  case."  This  latest  deci- 
sion of  the  Supreme  Court  seems  to  us  to  be 
controlling  and  to  be  In  harmony  with  a  lonji 
line  of  cases,  commencing  with  that  of  State 
ex  rel.  Campbell  v.  St  Louis  Court  of  Ap- 
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peals.  97  Ho.  276.  10  8.  W.  874,  down  to 
State  ex  rel.  Curtice  v.  Smltb,  177  Mo.  69, 
75  S.  W.  625,  in  which  latter  case  Judge 
Marshall,  speaking  for  the  court  In  banc,  and 
referring  to  the  rule  of  practice,  announced 
by  the  Supreme  Court  of  the  United  States 
In  the  case  of  New  Orleans  Wdter  Works  t. 
Louisiana,  185  U.  S.  336,  22  Sup.  Ct.  691.  46 
L.  Ed.  936,  "that,  when  the  constitutional 
question  raised  or  necessarily  Involved  has 
been  explicitly  decided  In  another  case,  tt 
win  not  be  regarded  as  properly  In  a  sub- 
sequent case,"  holds  (177  Mo.,  loc.  dt  90, 
75  S.  W.  625),  that  the  practice  In  our  Su- 
preme Court  Is  exactly  the  reverse,  quoting, 
among  other  cases,  State  ex  ret  Dugan  r. 
Kansas  City  Court  of  Appeals,  105  Mo.  299, 
16  S.  W.  S53,  as  well  as  several  other  cases  to 
the  same  effect. 

On  the  authority  of  these  cases,  which  we 
bold  to  be  the  latest  controlling  decisions  of 
the  Supreme  Court  on  the  matter  of  which 
we  have  any  knowledge,  this  cause  Is  certi- 
fied to  the  Supreme  Court  of  the  state,  as  a 
case  which  on  the  record  Involves  the  con- 
struction of  the  Constitution  of  the  state  of 
Missouri  and  that  of  the  United  States.  All 
concur. 


STATE  T.  COWAN. 

(St  Lonla  Court  of  Appeals.   Missouri.  Jan. 
18.  1910.) 

ConRTe  (I  231*)— Appellate  Tubisdiotion— 

CONBTITUTIONAI.  QUESTION. 

Where  no  briefs  are  Sled  on  an  appeal,  but 
the  transcript  discloses,  in  the  motion  for  a 
new  trial,  an  assignment  of  error  to  the  over- 
ruling of  a  motion  to  quash  the  Indictment  for 
violating  the  local  option  law,  based  on  the  the- 
ory that  the  law  was  special  and  unconstita- 
tional,  it  raisra  a  constitutional  question  requir- 
ing transfer  of  appeal  to  Supreme  Court. 

fEd.  Note.— For  other  cases,  see  Courts,  Cent, 
pig.  8  658;  Dec  Dig.  S  231.*] 

Appeal  'from  Circuit  Court,  Wayne  Coun- 
ty; Jas.  h.  Fort,  Judge. 

J.  D.  Cowan  was  convicted  of  violating  the 
local  option  law,  and  be  appeals.  Cause 
transferred  to  the  Supreme  Court  for  ded- 
slon. 

AbblngtoD  &  Phillips,  tor  app^ant  J.  P. 
Meador  and  O.  L.  Hunger,  for  the  State. 

600DE,  3.  Appellant  was  prosecuted  on 
an  indictment  for  violating  the  local  option 
law  charged  to  hare  been  In  force  in  Wayne 
county,  1^  selling,  on  January  5,  1906,  a 
pint  of  whisky  to  Mrs.  O.  Grandplore;  the 
same  not  being  sold  for  wine  or  sacramental 
purposes,  or,  being  pure  alcohol,  for  medic- 
inal or  mechanical  purposes.  The  trial  re- 
sulted In  defendant  being  found  guilty  and 


fined,  from  which  conviction  he  took  this 

appeal. 

No  briefs  have  been  filed,  but  we  have 
read  the  transcript  and  looked  Into  the  mo- 
tion for  new  trial  for  an  assignment  of  er- 
rors.  One  error  assigned  Is  the  overruling 
of  the  motion  to  quash  the  Indictment  The 
motion  proceeded  on  the  theory  the  local  op- 
tion law  was  a  special  law  and  unconstitu- 
tional. This  raises  a  constitutional  ques- 
tion which  was  decided  adversely  to  the  ap- 
pellant and  the  cause  will  be  transferred  to 
the  Supreme  Court  for  decision,  for  the  rea- 
son stated  In  State  v.  Cowan  (case  No.  11,- 
674)  124  S.  W.  588. 

It  Is  so  ordered.  All  concur. 


STATE  V.  COWAN. 
(St  Louis  Court  of  Appeals.    MIssourL  Jan. 

18,  1910.) 

1.  CstMiNAL  Law  (58  3108,  1104*)— Appeal 

WlTBODT  SUPEBSEDBAS  —  FiLIKQ  TBAN- 
SCBIPT  OB  AB8TBACT  OP  RECOBD. 

Where  an  appeal  Is  without  a  supersedeas, 
it  Is  appellant's  duty  to  file  a  fall  transcript  or 
an  abstract  of  the  record. 

[Ed.  Note.— For  other  cases,  see  Criminai  Law, 
Cent.  Dig.  S  2881 ;  Dec,  Dig.  S!  1103,  1104^*] 

2.  Cbihinal  Law  ($1182*)— Appeal— Atfibic- 
ASCE— Ebbob  Not  Sbowh. 

Where  Oie  only  recoid  before  the  court  on 
appeal  is  the  judgment  following  the  verdict 
assessing  a  fine,  and  there  is  no  error  to  be 
fonnd  therein,  it  will  be  affirmed. 

[Ed.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  8S  32M,  3205;  Dec.  Dig.  $  1182.*] 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; Jas.  L.  Fort,  Judge. 

J.  D.  Cowan  was  convicted  of  violating  the 
local  option  law,  end  he  appeals.  Afilrmed. 

Abblngton  ft  Phillips,  for  appellant.  J.  F. 
Meador  and  O.  L.  Mnnger,  for  the  State. 

BE7N0LDS,  P.  J.  In  this  case  the  only 
record  before  us  Is  the  judgment  following 
the  verdict  of  the  Jury,  assessing  a  fine  of 
$1,200  against  the  defendant  for  selling  In- 
toxicating liquors  In  Wayne  county  on  four 
different  occasions.  The  cerUQcate  of  the 
clerk  sets  out  that  after  the  rendition  of  the 
Judgment,  and  on  August  17,  1908,  defend- 
ant filed  an  a^avit  for  appeal,  and  that  the 
appeal  was  granted.  No  abstract  of  the  rec- 
ord Is  on  file.  Nothing  In  the  record  before 
us  shows  tiiat  a  supersedeas  was  asfeed  or 
awarded.  It  is  the  duty  of  appellant.  In 
such  case,  to  file  a  fall  transcript  of  the  rec- 
ord or  an  abstract  thereof.  State  v.  Cald- 
well et  al.,  21  Mo.  App.  645.  As  he  has  not 
done  so  In  this  case,  there  Is  nothing  before 
us  but  such  of  the  record  as  Is  above  recited. 

Finding  no  error  In  that,  the  Judgment  of 
the  circuit  court  Is  affirmed.  All  concur. 
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BICK  r.  MAUPIN  et  si. 
(St  Lonk  Conn  of  AppealB.    Miwoad.  Jan. 

18,  leio.) 

PBocBsa  a  61*)— Sbrvick  0(TTSIDE  Statb. 

The  •ervice  of  process  ia  aaother  state  od 
aefendants  resldtiiff  there.  In  compliance  with 
Rer.  St.  1899,  f  582  (Ann.  St.  iSOO,  p.  608), 
confemd  no  junediction  orer  them,  where  there 
wai  no  avennent  in  the  petition  that  they  weze 
nonreefdent^  and  no  affloavit  to  such  effect  waa 
filed. 

[Ed.  Note.— For  oilier  cases,  see  FmceM,  Cent. 
Dig.  I  69;  Dec  Dig.  |  91*} 

Appeal  from  Clrcnlt  Court,  Monroe  Coun- 
ty ;  David  H.  Eby,  Judge. 

Action  by  J.  J.  Bitft  against  W.  A.  Maupin 
and  othen.  From  a  jndgmmt  In  favor  of  de- 
fendanto,  plaintiff  aroeala.  Affirmed. 

T.  P.  Baohaw  and  P.  T.  Barrett,  for  ap- 
pellant W.  H.  Barnes  and  J.  H.  Whltecot- 
ton,  for  tospcmdoita. 

GOODE.  J.  This  Is  a  proceeding  in  equity 
to  subject  certain  personal  property  of  de- 
fendant F.  M.  Stallcer,  to  the  Hen  of  a  Judg- 
ment for  $420  obtained  agalust  him  by  plain- 
tiff In  the  circuit  court  of  Monroe  county 
April  20,  1901.  The  petition  alleges  an  exe- 
cution was  sued  oat  on  the  Judgment  Decem- 
ber 2,  1901,  and  was  levied  by  the  sheriff  on 
the  personal  property  in  controversy,  the  ar- 
ticles of  whldi  are  not  enumerated.  Though 
the  Btat^oits  of  the  petition  are  vogue,  It 
charges  In  a  way  that  defendant  W.  A.  Mau- 
pln  asserted  a  claim  to  a  portion  of  the  prop- 
erty levied  on  as  his  own.  and  a  claim  to  a 
lien  on  the  remainder  to  secure  payment  of 
the  rent  of  a  farm  said  Stalker  occupied  as 
tenant  of  Maupln,  as  some  of  the  property 
consisted  of  crops  grown  by  Stalker  on  the 
farm  In  the  year  1901.  In  the  petition  a  ver- 
ified claim  or  notice  of  ownership  of  part 
of  tbei  property  and  of  a  lien  on  the  remain- 
der la  set  forth,  with  an  averment  that  the 
notice  had  been  served  on  the  sheriff  by  Mau- 
pln, and  thereupon  the  sheriff  released  the 
property  to  him.  Two  other  defendants  In 
the  case  are  T.  J.  Buerk  and  Chas.  T.  Stalk- 
er. The  petition  says  the  rent  due  Maupln 
from  Stalker  had  been  paid  by  Buerk ;  that 
Maupln,  Buerk,  F.  M.  Stalker,  and  Chas.  T. 
Stalker  conspired  and  confederated  to  repre- 
8«it  the  rent  had  not  been  paid,  end  thereby 
prevent  collection  of  plaintiff's  Judgment  It 
is  prayed  the  four  defendants  be  compelled  to 
account  for  and  show  what  money  had  been 
paid  on  the  rent  or  security  given  therefor ; 
that  plaintiff  be  allowed  a  full  accounting  be- 
tween defendants  and  himself,  and  for  other 
proi>er  relief. 

Buerk  and  Maupln,  who  are  residents  of 
this  state,  were  served  personally  with  writs 
of  summons;  but  the  writs  Issued  for  Chas. 
T.  Stalker  and  F.  M.  Stalker  were  returned 
by  tbe  sheriff  of  Monroe  county,  "Not  found." 
The  former  resided  in  Van  Buren  county, 


Iowa,  and  the  latter  In  Ooles  county,  in.  So, 
after  the  non  est  return,  process  was  Issued 
to  tbe  sheriff  of  Coles  cotmty,  111.,  command- 
ing him  to  summon  F.  M.  Stalker  to  appear 
and  answer  to  plalntifTs  cause  on  Monday, 
December  7. 1903,  and  the  like  summons  was 
Issued  to  the  sheriff  of  Van  Baren  county, 
Iowa,  for  Chas.  T.  Stalker.  These  writs  were 
served  and  returns  made,  verified  by  the  af- 
fidavits of  the  foreign  sheriffs  in  compliance 
with  the  statute  of  this  statei  Rev.  St.  1899. 
I  682  (Ann.  St  1906,  p.  60S).  Tbe  two  Stalk- 
ers did  not  auswer  or  appear,  and  plaintiff 
asked  for  a  default  Judgment  against  them, 
which  request  the  court  refused,  holding  they 
had  not  been  summoned,  so  as  to  confer  Jnrls- 
dlctlon  over  them.  Plaintiff  excepted  to  the 
ruling  of  the  court  elected  to  stand  on  tbe 
service  on  said  defendants,  and  refused  to 
proceed  against  the  defendants  Manpin  and 
Buerk.  Wherefore  tbe  cause  was  dismissed 
for  want  of  prosecution,  and  it  was  adjudged 
Maupln  and  Buerk  have  and  recover  of  plain- 
tiff their  costs.  From  this  Judgment  plain- 
tiff appealed,  and  assigns  for  error  that  the 
writs  of  summons  issued  for  tbe  nonresident 
defendants  were  properly  served  and  gave 
the  court  Jurisdiction  over  said  defendants. 

This  position  Is  not  well  taken,  because 
there  was  no  averment  In  the  petition  tbe 
foreign  defendants  were  nonresidents  of  this 
state,  nor  was  an  affidavit  to  that  ^ect  filed; 
hence  process  could  not  be  Issued  for  them. 
Wright  V.  Hink,  193  Mo.  ISO,  91  S.  W.  933. 

The  Judgment  is  affirmed.  All  coneiir. 


WADDELL  T.  CHICAGO  ft  A.  BY.  Oa 

<Bt  Louis  Court  of  Appetis.   Misscmri.  Jul 

IB,  1910.) 

1.  Bailroads  (B  484*)  —  Fibes  —  Etxdkrg^^ 
SnFFioiEnoT. 

In  an  action  against  a  railroad,  held  ■ 
question  for  the  jary  whether  a  fire  was  set 
one  of  defendant'a  locomoUves. 

[Ed.  Note.— For  other  eases,  ass  BoUnwds, 
Dec.  Dig.  S  4S4.*] 

2.  BAiLBOAna  d  464*)— FniB-CAva. 

Under  Rev.  St  1899,  I  1111  (Ann.  St. 
1906,  p.  963),  making  a  railroad  liable  for  in- 
juries by  fire  communicated  by  a  locomotive,  in 
an  action  for  such  Injuries,  ptelntiff  was  bound 
to  prove,  not  only  that  the  damage  came  from 
one  of  defendanfi  trains,  bat  from  fire  emitted 
from  a  locomotive,  and  not  by  fire  whidi  e^ 
caped  in  some  other  mode  from  the  train. 

[£]d.  Note.— For  other  case^  see  Railroads, 
Dec  Dig.  t  464.*] 

Appeal  from  Circuit  Oonzt  Pike  Coonty; 
David  H.  Eby.  Judge. 

Action  by  W.  H.  WaddeU  against  tbe  GIU- 
cago  ft  Alton  Railway  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals. Affirmed. 

Scarritt  Scarrltt  ft  Jones,  for  appellant. 
Dempsey  ft  McGlnnIs,  for  respondoit. 
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OOODE.  X  naliitlff  med  to  ncorer  tor 
I2ie  lou  of  oats,  haj  In  stack,  a  meadow  ot 
tlmottv  and  other  grasses,  and  00  rails,  stat- 
ed to  bare  been  deetroyed  by  a  fire  set  out 
b7  tme  itf  dtfondant^  looomotlTes.  A  rer* 
diet  and  Judgment  vere  glvoi  In  his  flivor 
for  $400,  and  defendant  appealed,  contend- 
ing the  ertdence  did  not  prore  the  was 
set  fay  one  of  Its  looomotives.  Stating  the 
evldoice  In  13m  phase  most  fhrorable  to 
plaintiff,  the  (acts  shown  are  these:  The 
fire  broke  ont  about  nom  of  a  4a7  In  October, 
or  was  dlseoYered  at  that  time.  Defend- 
ant's railroad  nms  Uinmfl^  plaintiff's  farm, 
and  some  time  from  20  minutes  to  half  an 
bonr  after  a  freight  train  had  passed  plalD* 
tiff  detected  the  lire.  He  said  he  knew  It  was 
before  12  o'clock,  for  he  was  eating  an  early 
dinner,  was  between  half  past  11  and  a  qnar- 
ter  to  12.  B»  hoA  ben  haollng  posts,  and 
while  doing  so  saw  a  train  going  west  Just 
after  11  o'clock;  conld  not  state  the  time 
definitely;  did  not  notice  bow  many  ears  the 
train  had  or  what  kind  of  an  engine;  did  not 
pay  modi  attoitlon  to  It;  had  a  meadow  tn 
tlmotiiy,  cIOTW,  red  top,  and  bine  grass.  Tbe 
wind  was  blowing  from  the  nortbeaxt,  which 
would  carry  the  fire  toward  the  southwest 
where  the  meadow  burned.  The  weather 
was  dry.  Defendant's  right  of  way  had  been 
mowed,  but  not  raked*  and  there  was  dry 
grass  ova  it  Tbe  fire  started  on  the  right 
of  way  and  burned  Into  ^ataitlff^  fields. 
He  could  see  where  It  started,  where  it 
caught  on  tbe  right  ot  way,  tlience  burning 
Into  the  fields  and  toward  the  south,  caui^t 
on  tbe  right  of  way  20  feet  from  the  railway 
track,  bnraed  10  acres  of  the  iHrerloos  snm- 
mef  s  grass,  and  then  ran  into  a  meadow 
where  it  homed  20  acres,  and  In  so  doing 
burned  8  stacks  of  bay  and  10  tons  of  oats 
whldi  bad  been  ricked  In  the  field.  Dead 
grass  and  weeds  were  still  on  Oe  right  ot 
way  where  the  fire  started.  The  wind  blew 
tbe  fira  ont  Into  the  fields  before  it  bad  bnm- 
ed  modi  oa  tbe  right  of  way.  Another  wl^ 
nns  testified  to  seeing  a  frel^t  train  go> 
Ing  east  between  11  and  12  o'cloA,  and  inob> 
ably  a  half  hour  later  be  saw  tbe  fire  burn- 
ing **rlght  along  close  to  the  fence  at  tbe 
right  of  way,**  and  plaintiff's  rick  was  burn- 
ing. This  witness  said  there  was  fire  on  the 
right  of  way  and  burning  back  toward  it, 
bnt  was  not  as  modi  as  In  fiie  meadow 
whoe  flwre  was  high  grass.  Tbe  right  of 
way  had  been  mowed  and  the  trash  was  on 
the  ground,  not  having  been  raked  off;  could 
dot  tdl  what  kind  of  a  train  he  saw  going 
east  as  witness  was  ttiree-foartha  of  a  mile 
fn»n  it;  was  a  beWit  train.  Ttila  was  be- 
tween half-past  11  and  12  o'clock.  Sodi,  In 
snbstance,  is  the  arldence  regarding  the 
source  of  tbe  fire. 

To  our  minds  tbe  erldoice  Is  quite  per- 
soaalve  that  the  fire  was  Ignited  from  a 
sparic  or  emha  mitted  tnm  one  of  the  loco- 
uottrea  which  passed  a  short  time  before  the 


fire  was  seen.  Tbis  was  Hie  probable  origin 
of  It,  considerlnc  all  ttw  facts  In  proof,  and 
probaUllty  Is  tlio  most  that  can  be  estab> 
llsbed  either  by  direct  or  drcumstanOal  avf- 
denc&  The  direct  testlnumy  of  witnesses  Is 
affected  as  to  oogousy  by  tbelr  liability  to 
err  Intentionally  or  unintentionally,  thongli, 
of  course,  that  iqwcies  of  erldence  Is  usually 
more  satisfactory  than  ctrcomstantlaL  The 
question  Is  whether  13ie  probability  raised 
by  the  erldence  was  of  the  degree  of  cogency 
which  snflked  to  sand  tbe  case  to  tbe  Jury, 
and  we  tlUnk  It  was,  both  on  principle  and 
tbe  weight  of  anUiority.  In  otber  cases  we 
have  reasimed  about  this  question  and  re- 
viewed  many  decisions  toucblng  it,  which  we 
will  not  examine  a^dn.  Olbbs-  v.  Railroad, 
104  Uo.  App.  276k  78  8.  W.  885;  Big  Blver 
Lead  Ga  v.  Ballroad,  128  Mo.  App.  8M,  101 
S.  W.  686;  Manning  v.  Ballnnd,  119  8.  W. 
464.  At  present  we  shall  only  refer  to  cases, 
tbe  facta  of  which  are  enon^  like  tbe  facte 
before  xm,  to  make  them  anthority  aa  the 
quesUm  of  whethor  tlw  court  should  have 
directed  a  verdict  for  defendant  or  have  left 
to  the  jury  the  issue  of  whether  one  of  de- 
fendant's locomottvea  kbidled  the  fire.  If 
our  iqilnlon  was  opposed  to  this  mllnA  as 
It  is  not,  we  would  fed  c(mtrolled  by  the  de- 
cision of  tbe  Siqireme  Oourt  in  Bednumd  v. 
Balbroad,  76  Mo.  000;  wherein  the  proof  of 
ttae  origin  of  tiie  fire  was  like  what  we  have 
hera  Tbe  Supreme  Oourt  redted  the  evi- 
dence on  the  subject  as  given  by  two  men 
who  were  a  quarter  et  a  mile  from  die  place 
when  the  fire  started,  saw  a  train  pass,  and 
about  15  minutes  afterwards  observed  the 
fire  when  it  was  15  yards  west  of  tiie  right 
of  way.  Tbe  wind  was  blowing  from  the 
east,  and  the  fire  was  thai  burning  on  tbe 
right  of  way.  They  saw  no  fire  btfture  tiM 
train  passed.  There  was  none  on  the  east 
side  of  the  railroad.  Tbe  right  of  way  was 
filled  with  very  dry  grass  and  weeds.  The 
fire  originated  on  tbe  right  of  way,  and  the 
Add  where  the  damage  was  done  lay  In  the 
direction  fK»m  it  the  wind  was  blowing.  On 
those  facts,  wbldi  do  not  differ  from  those 
in  the  preeent  case,  except  ttiat  the  fire  was 
observed  15  minutes  after  the  train  passed 
instead  of  twmty  or  more,  ttie  Supreme 
Oourt  dedlned  to  hdd  there  was  no  evldmoe 
to  prove  tbe  confiagratkm  was  started  by 
tbe  railroad  compmye  engine.  Tbe  differ- 
ence In  length  of  the  Intervals  of  time  which 
elapsed  between  tbe  passing  of  tbe  trains  and 
tbe  detectloo  of  the  fires  does  not  suffice  to 
take  this  case  ont  of  the  anthority  of  that 
one.  The  fire  wUdi  damaged  plalntUTs 
property  must  have  been  burning  some  mo- 
ments at  least  before  It  was  seen;  for  It  al- 
ready bad  burned  over  a  portion  ct  tbe  rl^t 
of  way  and  bad  extended  into  the  meadow. 
Otber  cases  with  like  facta  axe  rields  v. 
Ballroad.  113  Mo.  App.  642,  68  8.  W.  184; 
Sapplngton  v.  Railroad,  14  Mo.  Ai^.  86; 
and  Hdland  r.  BiillToad,  18  Ma  App.  080. 
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The  latter  case  is  not  reported  In  full,  bnt 
'we  bare  examined  the  record  and  ftad  the 
dediEdon  was  glTen  <hi  proof  like  that  now 
presented. 

Cases  8llghtl7  diff^eat  from  the  one  at  bar 
in  their  facts,  but  much  resembllngr  It,  are 
Eenney  t.  Railroad.  70  Mo.  243;  Id..  252; 
Wright  T.  Railroad,  107  Mo.  App.  200,  80  B. 
W.  927.  No  decision  has  been  given  by  this 
court  or  the  Supreme  Oourt  to  our  knowledge 
which  favors  the  proposition  that  a  verdict 
for  defendant  should  have  been  directed,  but 
perbape  two  decisions  of  the  Kansas  Olty 
Oourt  of  Appeals  do.  Peck  t.  Railroad,  81 
Mo.  App.  123;  PefTer  t.  RaUroad,  98  Ma 
App.  291,  71  8.  W.  107S.  If  those  cases  are 
opposed  to  oar  view  of  the  proper  dlspoeltl<»i 
of  this  one,  the;  must  yield  as  authority  to 
the  Redmond  Case,  which  has  not  been  ovov 
mled;  and,  Indeed,  we  ttilnk  the  spirit  of  It 
pervades  the  recent  well-considered  opinion 
In  Boot  T.  RaUroad,  195  Mo.  848,  92  S.  W. 
621,  0  L.  R.  A.  (N.  B.)  212.  In  Smith  T.  Rail- 
road, Lu  R.  6  C-  P.  14.  the  facts  were  about 
the  same  as  here,  and  were  held  to  be  for 
the  Jury;  and  said  case  Is  InstmctlTe,  not 
only  on  the  point  we  have  discussed,  but  on 
another  one.  Plaintiff  was  bound  to  prove, 
not  only  that  the  damage  came  from  om  of 
defendant's  trains,  but  from  Ore  emitted 
from  a  locomotive,  and  not  by  fire  which  es- 
caped in  some  other  mode  from  the  train. 
Rev.  St  1899.  S  1111  (Ann.  St  1906.  p.  963). 
In  the  English  case  it  was  su^ested  the  fire, 
which  started  In  heaps  of  ^ass  piled  on  the 
right  of  way  and  extended  thence  to  a  cot- 
tar and  burnt  It,  ml^t  have  been  United 
by  a  match  dropped  from  a  car  window  or  a 
coal  from  a  pipe  smoked  by  some  one  on  a 
passing  train,  or  In  some  other  manner  than 
by  a  spatk  or  coal  from  a  locomotive.  The 
court  said  that  thooKb  donbt  existed  as  to 
the  proper  answer  to  those  questions,  tben 
was  ample  evidence  for  the  Jury  which  rights 
ly  would  bare  been  left  to  them,  tending  to 
prove  the  fire  was  Ignited  from  sparks  from 
an  engine.  In  Railroad  Go.  t.  Perry,  66 
Kan,  792,  70  Pac.  876,  It  was  held  upon  re- 
view of  the  authorities  a  jury  might  ftnd  a 
damaging  fire  was  caused  by  the  operation 
of  a  railroad.  If,  soon  after  the  passing  of  an 
engine,  It  started  near  the  track  In  an  indoft- 
ed  field  which  was  covered  with  a  growth  of 
hl^ly  Inflammable  vegetatlmi,  and  traveled 
before  a  high  wind  In  the  direction  away 
from  the  track,  though  It  was  not  proved  the 
engine  emitted  sparks  or  dnders,  or  was  put 
to  q>eclal  ezerUon,  'tod  without  further 
proof  ezclndlng  other  possible  origina."  This 
doctrine  was  reiterated  In  Railroad  v.  Blak- 
er,  68  Kan.  244,  75  Pac.  71.  64  L.  B.  A.  81. 

Counsel  for  defoidant  Insist  we  will  be 
advandng  a  step  fnrtfaer  than  any  appellate 
eonrt  of  this  state  has  gone  if  we  snstaln  the 
verdict  in  the  present  case.  With  this  warn- 
ing before  us,  we  have  read  the  relevant,  de- 


cisions, and  are  convinced  they  Justify  the 
submission  of  the  case  to  the  Jury, 
The  Judgment  la  affirmed.  All  concur. 


BOBINSON  ft  CO.  V.  LIGON. 
(St  I<oaIs  Court  of  Appeals.    UIssonrL  Jin. 

18,  1910.) 

1.  EVIDENCB    (8  441*)— WbITTEN  COKTRACT- 

Pbiob  Negotiations — Mebgeb. 

Where  no  fraud  was  charged  In  innnectioa 
with  the  obtaining  or  execution  of  written  or- 
den  of  purchase,  all  prerlons  undentandinss  or 
arrangements  between  the  parties  or  their  agent* 
were  merged  Iq  the  contracts. 

[Ed.  Note.— For  other  cases,  see  Evidence^ 
C^L  Dig.  SS  1719-1845,  2030-2017;  Dec  Dig. 

2.  SaUS  a  87*)— COHTBAOI^-GOHSIBUCrroil— 

Evidence— AoMissiBiLiTT. 

In  replevin  for  machinery  w^d  oodei  writ- 
ten orders  of  purchase,  a  catalogue  describing 
the  macbinery  was  properly  admitted  la  evidence 
S8  part  of  the  sale  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  t  240 ;  Dec.  Dig.  f  87.*] 

8.  BviDwrcE  (S  400*)— Pabod  Evidxiicb— Ad< 

MiS8iBn.iTr— Sale  Conthact. 

In  replevin  for  macbioery  sold  under  writ- 
ten orders  of  purchase,  parol  evidence  as  to 
representations  or  warranties  or  other  matten 
outside  the  sale  order  was  Inadmissible. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  SS  1778-1798;  DeoDIg.  |  40a*] 

4.  Sales  (f  288^— Defects  in  Goods  Sou>— 

Wabbanties— Objections. 

Id  replevin  to  recover  machloeiy  sold  un- 
der written  orders  of  pnrchase,  where  defeod- 
ant  pleaded  that  defects  In  the  machlnerr  had 
been  fraudulently  concealed,  and  that  he  did  not 
discover  tbem  until  long  after  the  time  speci- 
fied in  the  contract  for  making  reclamation  on 
account  thereof,  an  objection  that  defendant 
was  concluded  by  the  express  wanaiitr  in  the 
contract,  and  that  he  could  not  avail  huiuelf  fd 
the  breach  of  it  until  he  had  complied  with  It 
on  his  part,  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dec 
Dig.  S  288.*] 

Appeal  from  Circuit  Court,  Lewis  County; 
Chas.  D.  Stewart  Judge. 

Replevin  by  Robinson  &  Co.  against  Daniel 
LIgon.  F^om  a  Judgment  for  defendant, 
plalntieC  appeals.  Reversed  and  remanded. 

This  Is  an  action  in  replevin  to  recover  the 
possession  of  certain  farm  macbinery,  con- 
sistlng  of  a  traction  engine^  wind  stacker, 
and  sawmill  and  appliances,  the  writ  being 
issued,  defendant  executed  a  retalnhig  bond 
and  kept  posseulon  of  the  pnq>ert7.  In  the 
answer  upon  whI<A  the  case  was  tried,  which 
was  the  third  amended  answer,  after  a  gen- 
eral denial  of  the  right  of  possesshm  of  the 
property  in  plaintlfl  or  of  plalntHTs  right  to 
recovra*,  this  answer  seta  up  as  a  second  de- 
fense that  plaintiff  Is  a  oorporatlcm  organised 
under  the  laws  of  the  stete  of  Indiana  and 
not  authorized  to  do  business  In  the  state  of 
MIssonrL  ^is  was  abandoned  at  the  trIaL 
As  a  third  defense  it  is  awred  thst  the 
plaintiff  company  Is  a  member  of  a  pool. 
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trust,  and  combliuitkm  in  violation  of  tiie 
laws  of  tbis  state  against  formatloa  of 
pools,  trasts,  and  combinations.  This  vas 
not  sustained  and  was  taken  from  ttie  Jury 
b7  an  instmctlon  of  tlie  court  As  the  fourtli 
and  8irt»tantlal  defense  on  the  merits,  the 
answer  sets  up  that  defendant  pnrehased  a 
complete  threshing  outfit  for  wliich  he  was 
to  pay  f2,012.tX>,  the  payments  eyldenced  by 
notes  of  Tsrious  dates  and  amounts;  that  he 
gave  the  notes  b^ore  the  property  was  sliip- 
ped  to  him  and  before  he  was  in  possession 
of  it;  tliat  he  bought  the  sawmill  of  plaintiff 
"complete  as  described  in  catalogue,  and  was 
to  pay  i^intlff  therefor,"  and  for  which 
payments  he  gave  notes  of  rarions  amounts 
payable  at  different  dates,  and  that;  at  the 
Ume  of  the  sale  of  the  threshing  outfit, 
**plaintlff,  1^  its  agents,  falsely  and  frandur 
lently  represmted  to  defendant  tttat  said  ma- 
chinery was  new  and  complete ;  that  It  was 
up-to-date  machinery  with  all  of  plaintUTs 
latest  improrements:  that  same  was  free 
tnm  flaws  and  defecta  of  erery  kind,  and 
ttiat  it  WB»  oae  complete  threshing  outfit; 
that  in  truth  and  fact  It  was  not  of  the  make 
or  pattern,  and  did  not  have  the  improve- 
ments of  the  machinery  represented  to  him 
by  plalntlfrs  agaits."  setting  out  the  various 
alleged  defects  and  variances,  and  that  parts 
of  the  machinery  were  second-hand,  worn 
madilnery,  and  the  wom-oitf  parts  replaced 
by  parts  that  did  not  fit;  tibat  the  notes  were 
given  In  reliance  upon  the  representations  of 
plaintiff  and  Its  agents,  and  defendant  not 
being  acquainted  with  the  mechanism,  and 
Its  defects  being  latent  and  hidden  and  of  a 
nature  and  character  known  to  plaintiff  and 
Its  agent,  but  not  to  be  seen  and  known  by 
an  inexperienced  person  like  defendant,  and 
that  defendant  did  not  discover  the  defects 
until  some  time  after  Its  delivery  to  him. 
Practically  the  same  arermoits  as  to  defects 
in  Hie  sawmill  are  also  set  np,  and  it  is 
claimed  tiiat  the  maidbiiuiry  was  not  worth 
to  exceed  $376,  and  It  is  averred  that,  in  Ig- 
norance  of  the  defects,  defendant  has  taken 
up  notes  givon  on  the  machinery  to  the 
amonnt  of  91,lffiJS0  and  paid  interest  to  tiie 
ajnount  of  $41.25,  and  that  the  consideration 
of  tbe  notM  has  faUed  In  the  sum  of  $1,632.- 
52,  and  that  defendant  is  dama^^  by  the 
false  and  fraudulent  representations  made 
to  him  and  by  excessive  payments  made  In 
the  sum  of  $172.60,  and  he  asks  that  the 
notes  be  declared  satisfied  and  that  defend- 
ant have  Judgment  against  plaintiff  for  the 
siHn  of  $172.60  and  costs. 

Tbe  reply,  after  a  general  denial  of  the 
new  matter,  and  attacking  as  nnconBtitatlon< 
al  the  law  of  Missouri  requiring  plaintiff  as 
a  foreign  corporation  to  take  out  a  Uc^se  to 
do  business  in  this  state,  and  denying  that 
plalntifl  is  In  an  unlawful  pool  or  traat,  sets 
up,  as  to  the  fourth  defense,  a  specific  denial 
of  defects  set  up,  and  avers  the  purchase  of 
all  of  tbe  machinery  under  contracts  signed 
by  both  parties,  by  which  contracts  it  was 


^edflcally  provided  that  no  agmt  or  anj 
person  representliv  plaintiff  had  any  povrer 
to  alter  the  terms  of  the  eontxacL  It  is  also 
set  np  that  the  notes  were  secured  1^  a  chatp 
tel  mortgage  tm  the  machinery.  It  denies 
qieciflcally  that  the  sawmill  sold  was  repre- 
sented or  warranted  by  {daintlff  to  defend- 
ant as  alleged,  and  sets  up  that  It  was  pur- 
diased  nnder  a  written  contract  which  it 
pleads.  It  la  not  necessary  in  the  view  we 
take  of  the  case  to  set  np  tiie  pleadbigs  any 
further. 

When  the  caae  was  called  for  trial,  plain- 
tiff demanded  that  it  be  tried  liy  the  court 
as  a  case  in  equity  as  to  the  fourth  defense 
of  the  answer,  and  that  the  issue  of  that  de- 
fense be  tried  separately  from  the  Issues  pre* 
sented  bf  tiie  other  three  def  rases.  This  was 
overruled,  and  the  case  tried  before  the  court 
and  a  Jury.  At  the  trial  plaintiff  on  Its  part 
introduced  In  evidence  what  are  called  **<n^ 
das  for  machinery,"  signed  defendant 
and  acc^ted  and  approved  by  plaintiff,  cov- 
ering the  machinery  in  dispute.  While  de- 
fendant was  under  examination  as  a  witness 
In  bis  own  behalf,  be  was  asked  If  be  had 
seen  or  read  what  purported  to  be  an  order 
of  contract  for  the  goods  he  bad  purchased 
from  Robinson  &  Co.,  and  asked  whether  or 
not  that  writing  contained  all  tbe  terma  of 
the  omtract  that  he  made.  This  was  object- 
ed to  on  the  ground  tiiat  it  was  not  pleaded 
in  the  answer  that  there  was  any  change  or 
alteration  made  In  the  contract  since  defend- 
ant had  executed  it,  and  no  charge  that  any 
fraud  or  deceit  was  practiced  on  him  In  the 
execution  of  the  Instrument ;  that  tbe  con- 
tract Is  plain  and  simple,  and  It  cannot  be 
contradicted  by  parol  evidence,  and,  furth», 
that  the  statute  of  frauds  required  a  con- 
tract of  this  kind  to  be  In  writing,  and  It 
could  not  be  varied  by  oral  testimony.  This 
objection  waa  overruled  by  the  court,  plain- 
tiff duly  excepting,  and  defradant  was  per^ 
mltted  to  testify  aa  to  what  the  contents  of 
the  contract  were.  Further  obJectI<m  was 
made  to  the  defendant  testifying  on  this  line 
In  attempting  to  vary  or  explain  the  con- 
tract, on  the  ground  that  the  contract  shows 
upon  Its  face  that  It  was  made  In  the  state 
of  Indiana;  that  It  shows  upon  its  face  that 
the  goods  were  sold  by  an  express  warranty 
contained  In  the  contract,  and  that  the  war* 
rantles  contained  in  the  contract  were  the 
only  warranties  on  the  machinery  described 
therein,  which  Is  the  machinery  in  controver- 
sy;  that  B&iA  warrant  was  a  conditional 
warranty  of  which  defendant  could  not  avail 
himself  until  he  had  complied  with  it  on  his 
part,  with  what  said  warranty  required  him 
to  do  in  case  be  claimed  a  breach  of  said 
warranty.  This  objection  was  orerruled. 
plaintiff  duly  excepting. 

The  defendant  then  offered  In  evidence  a 
catalogue  which  waa  objected  to  on  the 
grounds  above  stated,  the  objection  overruled 
and  the  catalogue  admitted  in  evidence.  De- 
fendant then  in  course  of  his  testimony  sta^ 
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ad  that  hl>  midflrBtaBdliig  wmi  tiiat  In  tu  to 
get  new  goods,  of  1908  nuk^  and  taittUled  as 
to  wbat  the  slae  of  the  nparator  was  to  be, 
and  teitlfled  that  he  had  used  the  eatalogne 
wb«i  ht  was  making  the  contract  and  had 
betti  govflrned  1^  that,  and  he  also  tesUffled 
that  the  goods  he  was  bnylng  or  contracted 
for  were  sheeted  as  rgyrcscnted  In  the  catap 
logne  and  that  this  was  all  talked  orar  tw- 
fore  he  signed  the  contract  Objection  was 
then  made  to  all  this  line  of  testimony  be- 
cause the  contract  Itself,  b^ng  a  wrlttm  In- 
Btnunflnt,  Is  tiie  best  evidence  of  what  was 
agreed  upon  and  the  only  erldoice.  This  ob- 
lectkm  was  oremiled,  and  plalndfl  duly  «• 
ceptedi 

The  Jury  retnmed  a  Tcrdlet  that  at  the  Inr 
stltatbm  of  the  suit  detendant  wA  entitled 
to  the  possession  of  tlie  property  described 
tn  the  petition,  and  Judgment  followed,  to- 
gether with  ft  Judgment  for  costs  In  tavw  of 
the  defoidattt  Motion  for  new  trial  was 
duly  filed,  orermled,  exception  saved  and  ap- 
peal perfected  to  this  court  by  the  plaintlfT. 

R.  W.  Ray  and  O.  O.  Clay,  for  appellant, 
Jerry  M.  J^trlee,  tor  respondent 

BBTNOLDS,  P.  3.  (after  etatlng  the  facts 
as  above).  As  the  case  wHl  hare  to  be  re- 
manded, it  Is  unnecessary  to  pass  on  the 
action  of  the  court  In  oTemilIng  plaintiff's 
motion  to  try  the  issnes  Involved  In  the 
fourth  count  of  the  answer — that  Is,  the  Issne 
as  to  the  consldenttion  of  the  notes  having 
billed  and  which  demanded  a  surrender  and 
cancellation  of  the  notes — as  this  point  can 
easily  be  done  away  with  and  the  objection 
obviated  by  the  defendant  striking  out  from 
Its  third  amended  answer  the  claim  for  af- 
firmative relief  Involved  in  the  cancellation 
of  the  notes  whldi  is  all  that  it  is  claimed 
puts  the  case  on  the  equity  side  of  the  court 
If  the  defendant  desires  to  so  amend  Its  third 
amended  answer  by  doing  this,  the  court 
should  allow  It  to  be  done.  To  avoid  any 
question  as  to  the  right  to  so  amend,  we  re- 
fer to  what  we  have  held  la  B.  Roth  Tool  Oo. 
T.  Champ  Spring  Oa,  122  Ho.  App.  008,  09  S. 
W.  827,  same  case  128  S.  W.  613.  Of  course 
If  the  defendant  Insists  on  a  demand  for  a 
cancellation  of  mortgages  and  notes,  which 
can  only  be  done  in  equi^,  ttie  cause  should, 
as  to  this  fourth  count,  be  tried  as  in  equity 
and  not  at  law. 

Tlie  only  errors  necessary  to  be  noted  In 
rerenlng  tbe  Judgment  In  ttie  case  are  those 
to  whldi  attentltm  has  been  directed  In  the 
statement  of  the  case,  namely.  In  allowing 
the  defendant  to  testify  as  to  hia  understand- 
ing In  connection  wttti  the  purchase  of  the 
madilnery.  It  was  pnrdiased  beyond  qnee- 
tUm  under  the  two  orders  referred  to,  and 
as  there  is  no  fraud  whatever  charged  In 
connection  with  the  obtalnli^  or  execnthm  of 
ttese  contracts  or  ordm  of  purdiase  In  the 
first  ptace.  all  previous  understandings  or  ar- 
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rrangements  between  defendant  and  plaintiff 
I  or  eny  of  Its  agents  are  merged  In  tbe  con- 
tracts. The  sole  question  for  determioaUoa 
In  this  case  is  whether  or  not  the  articles 
purchased  are  of  tbe  kind  and  quality  as  set 
up  in  tbe  contracts  or  orders  of  purdutse,  tb« 
faUnre  of  con^deratlon  for  the  mrtes^  If  aay, 
and  whatever  defenses  the  defendant  may 
have  In  13ie  case  most  be  ftranded  upon  fail- 
ure of  the  plaintiff  to  carry  oat  and  perfona 
these  contracts.  As  part  of  the  sale  contract 
the  eatalogne  was  ivcperly  In  evidence;  but 
uiy  panA  e[vldenoe  as  to  the  r^resentatloBS 
or  warrantiee  Is  inadmissiblSL  All  the  oral 
testimony  that  was  admitted  in  an  attempt 
to  go  outside  of  the  nles  orders,  was  Imr 
properly  admitted.  The  objecthm  that  the 
defendant  was  concluded  by  the  express  war- 
ranty contained  In  the  ccmtract  and  that  he 
could  not  avail  himself  of  the  breadi  of  it 
tmtll  he  had  complied  with  It  on  his  part 
was  under  tbe  pleadings  [ntvorly  overruled. 
The  plea  was  that  the  defects  complained  of 
had  been  fraudulently  concealed  from  defend- 
ant and  that  he  did  not  discover  them  until 
long  after  the  time  qwclfled  In  the  contract 
for  making  redamatkm  on  account  thereot 
The  plaintiff  was,  therefore,  not  entitled  ts 
the  Instnxction  whldi  it  aAed,  practically  di- 
recting ft  verdict  for  It 

Referring  to  the  instructkms,  we  remark 
that  they  sre  too  vtdnmlnous  and  of  n  diar- 
actw  tending  to  confuse  any  jury.  We  do 
not  comment  on  them  In  detail,  as.  If  the  cass 
is  retried,  they  may  not  be  pertinent  nny  fur- 
ther than  to  say,  as  above^  that  ttie  one  aslnd, 
practically  directing  a  verdict  toe  plalntlfl; 
was  properly  refused. 

We  will  add  here  that  thwe  la  a  mass  at 
irrelevant  matter  In  the  so-called  abstract 
that  must  not  appear  if  the  case  Is  again 
brought  to  this  court  The  80  ot  more  pages 
setting  oat  the  motion  to  try  the  cause  as  one 
in  equity  has  no  place  whatever  in  the  aiy- 
street  AU  that  was  necxssary  to  save  this 
point  could  have  beea  condensed  into  one 
page  at  the  outside. 

For  the  errors  above  set  out  tiie  Jodgment 
In  tbe  case  is  reversed  and  the  cause  remand- 
ed. All  concur. 


In  re  LEAR'S  ESTATE. 
TOUPKIMB  et  sL  V.  I£AB. 
(St  Louis  GooTt  of  Appeals.   Wssoori.  Jsa. 

18^  una) 

L  Desceut  AMD  DiSTBiBtmoir  d  lOe^  — 
"Advabcmehts." 

Under  Rev.  St  1890.  H  2»18,  2914  (Ana. 
St  1906.  pp.  1676,  1676).  providing  that  when 
any  of  tbe  children  of  an  intestate  ihali  hare 
received  in  his  lifetime  any  property  bjr  way  of 
advancement  shall  choose  to  come  into  partition, 
such  advancement  shall  be  bronsht  into  hotch- 
pot, etc.,  the  doctrine  of  brinctiif  "advance- 
ments," which  are  money  or  property,  given  to  a 
child  by  the  father,  or  aay  one  In  loco  par^itii^ 
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In  anticfpadoa  of  Infaerltance,  into  hotchpot  ap- 

pliea  0DI7  in  caie*  of  Intestftcy. 

fEd.  Note.— For  other  cases,  see  Descent  and 
stiibatlon.  Cent  Dig.  ||  416,  419,  420;  Dec. 
Diff.  1 109.* 

For  other  definltloni,  see  Wordi  and  Flmses, 
ToL  1,  pp.  218-222;  toL     9.  TSOT.} 
2.  Wills  (|  761*>— Gonstbuotioh— Adtahce- 

HBNTS. 

Where  testator  declared  la  his  vlll  that  be 
bad  prepared  a  statement  of  accounts  with  each 
of  hU  children  ap  to  a  deaignsted  date,  contain- 
ed in  a  book  marked  "Book  of  Charges  and  Ad- 
Tancements,"  and  that  such  edrancements  should 
be  considered  In  distributing  the  estate,  as  be  in- 
tended to  divide  bis  estate  eguaily  among  bis 
children,  the  statement  of  the  amount  of  the  ad- 
TBDCements  as  shown  in  tbe  book  was  conclo- 
Bive  on  tbe  children,  and  evidence  of  mistakes 
in  tbe  amounts  as  set  forth  therein  was  ioad- 
misalble,  in  the  absence  of  evidence  of  payments 
of  later  dates  than  the  dates  in  the  book. 

[Gd.  Note.—FoT  other  cases,  see  Wills,  Cent 
Dig.  81 1968,  1969;  Dec.  Dig,  8  761.*] 

Appeal  from  Circuit  Court,  Ralls  Countr; 
David  H.  Eby,  Judg& 

In  the  matter  of  tbe  flnal  settlement  of  tbe 
estate  of  James  W.  Lear,  deceased.  Ella  O. 
Tompkins  and  another  filed  objections  to 
the  settlement  of  Georg«  EX  Lear,  executor. 
From  a  judgment  sustaining  exceptions,  tbe 
executor  appeals.  Reversed  and  remanded. 

One  James  W.  Lear  died  February  16, 
1903,  leaving  a  will,  which  It  seems  was  ex- 
ecuted or  dated  June  1,  1901,  and  duly  admit- 
ted to  probate  by  tbe  probate  court  of  Ralls 
county.  Mo.,  May  19,  1903.  Tbe  first  Item 
provides  for  payment  of  debts.  The  second 
Item  reads:  "Second:  Intending  to  divide  my 
«8tate  equally  and  Justly  among  my  five  chil- 
dren, to-wit:  George  E.  Lear.  Settle  Lear, 
Mary  E.  Maddox,  wife  of  Sheivy  Maddox, 
Ella  G.  Tompkins,  wife  of  Weeden  C  Tomp- 
kins, and  Annie  S.  Strode,  wife  of  George  C. 
Strode,  I  have  prepared  a  full  stat^nent  of 
accounts  with  each  and  aU-  of  tbem  up  to 
DecanbOT,  1900,  Intending  the  Interest  at 
fire  per  cent  p»  annum  (to  wtUch  rate  I 
▼oinntartly  reduced  the  Interest  on  Jan.  1, 
189S)  with  all  proper  credits,  U  any>  shall  be 
continued  up  to  017  death.  Said  account  Is 
stated  In  a  book  with  a  leather  back  marked 
as  follows:  'James  W.  Lear's  Book  of  Char- 
ges and  Advanconaits  to  bis  several  chU- 
dreit  to  be  considered  with  my  last  will  dat- 
ed Jane  1,  1001.  [Signed]  James  W.  Lear.' 
No  Intraest  Is  Intented  to  be  charged  on 
the  sunn  of  $S00  req)ecttvel3r  g^Ten  to  Mary 
R  Haddox,  Ella  G.  Tompkins  and  Annie  S. 
Strode  but  only  the  principal  sum  was  or 
Is  intoided  to  be  charged.  But  neither  my 
SOD,  George  E.  Lear,  nor  my  daaghter  Battle 
TJeax,  •  •  •  has  received  anrtblng.  And 
in  each  and  every  case  whwdn  I  hare  ad- 
Tsnced  tor  or  louted  to  or  In  any  wise  be- 
come bound  to  pay  any  money  for  any  one 
of  the  respective  husband^  to-wlt:  Sbelvy 
Maddox,  W.  O.  Tompkins  or  George  O. 
Strode  of  my  said  daughters,  Mary  E.,  Ella 


0.  or  Annto  8.,  all  was  done  because  thej 
were  mtSi  hnsbands,  and  to  aid  them  mntn- 
ally  fbr  fbtSr  benefit  ot  thonselves  and  tbeSr 
reqw^ve  families  for  th»  time  being,  so 
that  asy  and  all  such  advancements,  Imds 
or  aecnritles  remaining  unpaid  or  nnsettled 
at  my  death  were  Intended  to  be  and  must 
be  chfti^ted  as  famldied  or  snnpUed  for  the 
aid  and  boieflt  for  the  wife  of  the  husband 
so  owing  any  soch  amount  with  Interest  as 
shown  In  said  stated  accoimt  in  my  said 
book,  tanA  on  flnal  settlement  of  my  estate 
tbey  shall  be  charged  wltti  and  shall  req)ec- 
lively  refund  to  my  estate  all  amounts  nec- 
essary to  make  each  of  my  said  Ave  ctall- 
dren  equal  In  the  final  distribution  of  estate.** 
The  third  Item  gives  to  George  B.  Lear  and 
Settle  Lear  $300  each  to  correspond  with 
similar  sums  given  to  tbe  three  married 
daughters  on  their  respective  marriages,  and 
$500  each  to  George  and  Bettie  for  special 
services  rendered  by  tbem  which  is  not  to 
be  charged  against  tbem  lu  tbe  division. 
The  fourth  item  reads  as  follows:  "Item 
Fourth:  To  liable  Weeden  C.  Tompkins  to 
buy  tbe  Henry  H.  Bowles  farm,  on  which  be 
now  lives,  I  advanced  and  paid  for  him 
twenty-seven  hundred  dollars,  one-half  of  the 
purchase  money,  and  took  from  him  a  deed, 
dated  March  1,  1886  (not  recorded),  for  one- 
half  share  and  interest  of  said  farm,  but  aft- 
erwards on  January  2,  1808,  said  Tompkins 
and  I  entered  into  a  contract  in  writing  (In 
duplicate)  In  the  nature  of  a  lease  and  condi- 
tional sale,  which  I  direct  and  wish  to  be  ex- 
ecuted In  good  faith  according  to  its  terms, 
except  only,  that  from  and  since  January 

1,  1896,  I  voluntarily  reduced  the  Interest  to 
five  per  cent,  per  annum,  as  will  appear  by 
the  stated  account  In  my  Book  of  Advance- 
ments at  page  four  and  following."  The 
fifth  Item  appointed  George  B.  Lear  executor, 
giving  bim  power  to  make  necessary  deeds 
and  ctmveyances.  Tbe  sixth  and  seventh 
Items  are  not  set  out,  and  it  is  said  In  tbe 
appellant's  abstract  that  tbey  are  not  neces- 
sary to  the  understanding  of  the  case.  The 
eighth  Item  Is  as  follows:  "Item  Bnght:  Sub- 
iect  to  and  in  accordance  with  the  foregoing 
seven  provisions  I  wish  all  tbe  rest,  residue 
and  remainder  of  my  estate  of  whatever 
kinds  or  nature  to  be  so  divided  among  my 
five  <diUdren  already  named  In  the  second 
(dense  or  provldons  hereof,  so  that  tb^ 
shall  be  provided  for  and  made  equal,  earn- 
estly desiring  and  requesting  that  all  may  be 
done  and  all  matters  be  settled  in  a  mutual 
and  kind  qtlrlt  and  feeling,  of  course  none 
are  expected  to  refund  more  than  enough  to 
make  all  tbe  others  equal,  which  I  feel  as- 
sured will  be  done  cheerfully."  (The  Italics 
are  not  In  tiie  wUL) 

The  "book  of  advancemakts"  referred  to 
In  the  will  (and  as  to  Its  Identity  there  Is  no 
controversy  whatever),  which  Is  copied  In 


*Wor  otbOT  eases  sm  sun*  toplo  and  section  NVUBER  la  Dm.  ft  Am.  Diss.  U07  to  data,  ft  ReporMr  ladexM 
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full,  on  page  4  has  this  heading:  **Ella  O.. 
and  W.  C.  TcnnpklDS,  her  husband  In  ape.  to 
James  W.  Lear,  for  advancemmts*  subject 
to  the  terms  and  coDdltloDS  of  my  last  wUl 

dated    1901.    All  prior  matters  are 

settled  and  omitted  except  only  $300,  cash 
advanced  and  paid  to  them  when  th^  were 
married."  .  Then  follows  a  statement  of  Items 
showing  the  balance  advanced  to  Ella  Q. 
and  W.  C.  Tompkins  down  to  December  31st, 
amounting  to  $4,620.56.  Following  this  Is 
an  entry  of  date  Septanbra  27*  1902,  credit- 
ing by  checft  of  958,  so  that,  according  to 
this  .book  of  advancements,  the  total  advan- 
ces, after  proper  credits  have  hem  allowed 
thereon,  made  reqwntoits  TompUns  and 
wife  were  $4,5T0JS6.  The  botik  also  showed 
advances  to  Mrs.  Maddox  and  her  husband 
to  the  amount  of  $8,025.03,  to  Mrs.  Strode 
and  her  husband  $2,167.96. 

The  executor  duly  Qualified,  and  after  mak* 
Ing  first  annual  settlranent  submitted  his 
final  settlement  In  his  first  annual  settle- 
ment made  November  12,  1904,  he  charged 
himself  with  $5,934.22,  whl<A  was  made  up 
of  the  amount  of  property  turned  over  as 
per  Inventory,  $3,0B&22  and  $2,836  received 
of  W.  G.  Tompkins,  he  taking  credit  for  pay- 
ments amounting  to  $2,023.65,  Which  Includ- 
ed- payments  of  the  I^cles  to  George  end 
Settle,  $800  each,  leaving  a  balance  on  hand 
at  that  settlement  of  $3,910.77.  In  August, 
1906,  he  presented  his  final  settlement  to  the 
probate  court,  in  which  he  charged  himself 
with  the  balance  of  the  first  settlement  $3,- 
910.77,  and  with  $598.06,  the  amount  receiv- 
ed from  Maddox  and  wife,  a  total  of  $4,608.- 
83.  He  asked  credit  for  $3f2.67  for  probate 
costs  and  his  own  commission,  the  latter 
amounting  to  $326.61,  and  asked  credit  for 
$091.96  paid  Ella  and  W.  C.  Tompkins,  $295.- 
04  paid  Annie  Strode,  $1,574.65  paid  Bettle 
Lear,  and  a  like  amount  paid  George  Lear, 
making  total  disbursements  of  $4,508.87,  four 
cents  over  the  amount  with  which  he  charg- 
ed himself.  In  brief  the  executor  collected 
the  assets,  and  made  final  settlement  and 
paid  out  the  money  of  the  estate,  on  the  the- 
ory that  the  book  of  advancements  was  con- 
clusive, under  the  language  of  the  will,  as  to 
the  amounts  of  advances  and  credits  there- 
on. Respondents  here,  Weeden  O.  Tompkins 
and  wife,  filed  their  objections  to  this  set- 
tlement in  the  probate  court,  which,  In  sub- 
Btancc^  are  founded  on  the  claim  that  the 
amount  appearing  in  the  book  of  charges 
and  advancements  as  standing  against  th^ 
Is  not  correct,  and  Is  open  to  attack  by  them, 
and  that  they  are  entitled  to  show  the  real 
amount  d  chaises  and  advancements  which 
should  be  allowed  a^Onst  than.  Qiey  claim- 
ing that  th^  had  discharged  all  of  the  loans 
and  Ind^tedneas  and  advancements,  except 
about  the  sum  of  $2,830,  which  sum  they 
aver  they  bad  paid  the  executor,  and  which 
amount  it  was  claimed  paid  off,  settled,  and 


discharged  all  the  indehfeeOneM  of  W.  €L 

Tompkins  to  the  testator. 

The  probate  court  fonnd  In  favor  of  theob- 
Jectora  In  the  amount  of  $603.  The  executor 
duly  prosecuted  bis  appeal  from  this  to  the 
circuit  court,  where  upon  trial  before  a  ref- 
eree $1,250.33  was  allowed  in  favor  oftbe 
objectors.  On  exertions  to  this  made  by  tbe 
executor  the  circuit  court  sustained  the  ex- 
ceptions as  to  $291.33  of  the  amount  allowed 
by  the  referee,  and  allowed  rapondents  $968.- 
89.  The  referee  had  allowed  respondent 
Tompkins  to  testify  as  to  certain  payments, 
loss  of  checks,  eta,  and  to  covering  tbe  al- 
lied paymenta  On  exertions  to  this  in 
the  circuit  court  the  ezc^tltm  was  sustained, 
and  the  court  ordered  that  the  final  settle- 
ment of  executor  be  modified  acconUngly, 
and  that  an  order  of  distribution  be  made  In 
conformity  with  this  finding.  Frmn  this  the 
executor  has  duly  perfected  an  appeal  to  this 
court 

Reuben  F.  Roy,  for  appellant  James  O. 
Allison  and  David  Wallace,  for  respondoita. 

REYNOLDS,  P.  J.  (after  stating  the  facts 
as  above).  From  the  forgoing  statement  It 
will  appear  that  the  sole  question  involved  in 
this  case  is  whether  or  not  the  entries  In  tbe 
"book  of  advancements"  of  the  accoont  be- 
tween the  testator  and  his  daughter  Ella  and 
her  husband,  W.  O.  TomiAIns,  are  condusive 
as  to  tbe  amount  of  advancements  with 
which  they  are  chargeable,  corrected  by  any 
credits  accruing  between  Ite  date,  December, 
1900,  and  the  date  of  the  death  of  the  tes- 
tator, wbidi  occurred  February  16,  1903. 
Whether  money  or  xvropwty  passing  from  fa- 
ther to  chlldrm  Is  to  be  held  to  be  a  gift  ot 
an  tUlTancem«it  ha«  been  a  question  of  much 
learned  discussion,  and  has  been  passed  np- 
on  in  many  cases. '  No  sncb  question  la  here 
hivolved;  tlie  testae  has  very  deariy  set- 
Ued  that  by  his  will,  and  has  therein  clearly 
specified  into  what  class  tbe  moneys  from 
time  to  time  pasdng  from  blm  to  bis  diUdren 
are  to  fall.  Kor  axe  we  to  treat  this  case  as 
one  in  which  tbe  assete  and  propwty  are 
thrown  Into  hotchpot  For,  as  said  by  Jn^ 
Black  in  Tnrpln  v.  Tarpln,  68  Ma  8S7,  loc  dt 
340:  "The  doctrine  of  bringing  advanoes  In- 
to hotchpot  applies  only  In  caaea  ot  Intesta- 
cy. 4  Kent  Com.  (13tb  Bd.)  p.  418;  2  Wil- 
liams, Ex.  (Am.  notes)  p.  1608.  •  •  •  In 
this  Btate  the  matter  Is  governed  by  statute, 
and  tbe  statute  only  ai^lies  to  children  of 
persons  dying  intestete.**  Beference  la  made 
to  sections  2166,  2167,  Rev.  St  1879,  now  sec- 
tions 2918,  2914,  Ber.  8t  1800  (Ann.  St  1906. 
pp.  lOTS,  1676).  Se^  also,  In  re  Estate  ot 
Williams,  t&  Mow  App.  38^  vbere  a  very 
learned  and  full  dlscusaloD  of  the  law  of  ad- 
vancementa,  and  aune  account  of  tbe  mmn- 
log  and  origin  of  tbe  term  "hotchpot,**  will 
also  be  fonnd;  the  adopted  meaning  of  tbe 
term  "advancement"  being  "money  or  prop- 
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tfty  ^vea  to  a  dilld  by  the  father,  or  any 
one  in  loco  parentis,  In  anticipation  of  Inher- 
itance." See,  alio,  2  Woemer,  Am.  Law  of 
Administration  (2d  Ed.)  bottom  page  1322. 
"Hotchpot  la.  In  E!n^lflh,  a  paddlDg,"  and 
thla  faonsewifeiy  metaphor,  our  ancestors 
meant  to  Inform  ob  that  the  lands,  both 
those  given  In  ftank  marriage  and  those  de- 
scending In  fee  simple^  ahoald  be  mixed  and 
blmded  togeHier,  and  ttien  divided  In  equal 
portions  am<Hig  all  the  dangbtutt.**  Beenr- 
ring  ttien  to  tiie  main  gueetlon  In  tbe  case, 
Qomtiy,  wbeOier  the  statement  of  the  amount 
of  adTancemeata;  as  nude  out  by  tbe  teeta- 
tw  In  hlB  bo€St  of  adrancements,  Is  ecuicla- 
slTO  Ml  these  respondents,  we  hold  that  It  Is. 
In  Tnrpln  t.  Tnrpln,  enpra,  JncU;e  Black 
(88  Mo.,  loc;  Git  841),  after  stating  that  the 
dilldren  of  tiie  testator  are  **all  provided  for 
In  tbe  will;  one  Is  by  the  will  diarged  with 
the  advancement,  the  others  are  not,  though 
two  were  advanced  before  the  date  of  the 
codicil"— saya^  TThe  will  must  control.** 

In  Ray  t.  Loper,  65  Ho.  470,  Judge  Henry, 
speaking  for  onr  Bapreme  Goor^  says: 
"When  the  parent  gives  property  to  the  child 
be  may,  at  the  time,  fix  upon  it  what  value  be 
pleases  as  an  advancement,  «■  be  may  do  so 
In  bis  will,  or  probably  by  a  memorandum 
charging  It  against  tbe  child  as  an  advance- 
ment**  In  Kelson  v,  Ndlson,  90  Ho.  400,  2 
9.  W.  413,  Judge  Black,  citing  Ray  t.  Loper, 
says:  ''Of  course,  tiie  Jiarent  can,  at  any 
time,  diarge  flie  child,  by  will  executed  In 
accordance  with  the  statute,  with  moneys 
oa  advancemrats.**  In  Ladd  r.  Stephens,  147 
Mo.  830.  loc.  dt  888,  384,  48  S.  W.  91^  Judge 
Harshall  cites  and  quotes  approvingly  Bay 
V.  Loper,  supra,  aa  lajrlng  down  the  rule  that 
the  paroit  at  the  time  be  gives  property  to 
the  child  by  way  of  advancement,  may  fix 
npon  It  whatever  value  be  pteaaes,  or  be 
may  do  It  by  wUl;  and  tbe  court  holds  that 
Talne  so  fixed  conclusive  on  tbe  heir.  In  re 
Estate  of  St  Vraln,  1  Ha  App.  204,  the 
court,  dttng  the  statute  (now  section  2918, 
Rev.  8t  1890)  as  providing  that  a  child,  hav- 
iDK  received  any  of  tbe  real  or  personal  es- 
tate of  the  ancestor  by  Wf^  of  advancement 
'*8ball  take  no  part  of  the  estate  descended 
unless  they  bring  such  advancanents  Into 
botcbpot  with  tbe  estate  descended,'*  held 
that  ^e  iwobate  court  In  makliv  order  of  dis- 
tribution properly  to<A  Into  consld^atlon  ad- 
vances made  to  certain  h^rs  who  had  receiv- 
ed adTOUces,  but  did  not  throw  them  into  the 
estate  tar  distribution,  and  committed  no  er^ 
ror  In  excluding  such  heirs  from  parttdpa- 
tlon  In  the  dlstributlOD.  Affirmed  In  re  Es- 
tate of  Elliott  Bui^  and  In  Tnrpln  t.  Tup- 
pin,  masm,  and  Estate  of  Wllllanu,  supra. 

It  Ifl  tme  that  JnOge  Woemo-,  2  Am.  Law 
of  Administration,  foot  page  18^  says:  **So 
wbere  a  testator  has  provided  that  such 
sums  OS  w<ere  charged  to  his  dilldren  In  his 
tMwlca  fltwuld  be  deducted,  it  was  allowed  to 
be  itbown  that  charges  so  made  bad  been  re- 


paid before  the  testator's  death,  or  were 
falsb"  The  learned  Judge  cites  but  two 
caaes  In  support  of  this  general  declaratlcni, 
namely,  In  re  Mnsselman's  Estate,  5  Watts 
(Pa.)  0,  and  Hoak  v.  Hoak,  &  Watts  (Pa.) 
80.  We  are  reluctantly  compelled  te  say  that 
an  examination  of  those  cases  does  not  sus- 
tain the  text  If  the  text  Is  to  be  taken  as  tbe 
declaration  of  a  general  rule.  In  the  Mus- 
selman  Case  the  court  found  that  the  wilt 
did  not  by  Its  own  terms,  make  the  boc^  of 
advancements  conclusive.  It  Is  said  In  the 
opinlcm,  after  noting  this,  that  the  testator 
might  doubtless,  "hare  peremptorily  directed 
tbe  book,  in  whatever  condition  found  at  his 
death,  to  be  taken  for  conclusive  proof  of  the 
state  of  tiie  accounts;  but  he  has  not  done 
so,  and  we  are  not  to  Intend  that  he  meant 
to  leave  the  adjustment  of  the  shares  of  bla 
offspring  to  the  arbltxamoit  of  diance." 

In  Hoak  v.  Hoak,  6  Watte  (Pa.)  80,  loc.  dt 
82,  tbe  will  of  the  testator  xffovided  that  each 
of  his  l^tees  should  be  "Charged  in  the 
distribution  with  what  I  have  given  them,  or 
shall  have  given  them,  at  the  time  of  my 
death,  and  with  which  I  have  charged  them 
in  my  \toclk  and  in  my  forcing  will  and  tes- 
tament" Evidence  was  <^red  tending  te 
show  that  the  sums  chafed  In  the  boc^  bad 
not  been  actually  given,  paid,  or  advanced  by 
the  testator  to  them,  but  that  a  much  small- 
er sum  had  been  given  them.  This  evidence 
was  objected  to  on  the  ground  of  tta  being 
Irrelevant  because  the  chaises  in  tbe  testa- 
tor's book  woe  conclusive.  Tbe  trial  court 
sustained  the  objection,  but  the  Supreme 
Oourt  b^  that  the  objection  was  well  taken. 
Galling  attention  to  the  language  of  the  will, 
the  court  says:  "Now  it  is  abundantly  clear 
from  this  danse  Out  the  testator  never 
thought  of  charging  his  children,  whom  be 
had  made  his  legatees,  with  what  be  bad 
never  given  to  them,  but  intended  merely  to 
cha^  them,  severally,  with  that  which  be 
had  giv^,  or  tha!>eaft«r  lAould  actually  ad- 
vance and  give  to  each.  It  Is  also  manifest 
that  be  directed  this  to  be  done  for  the  pur^ 
pose  of  making  them  equal  partidimnta  In  his 
estate,  by  taking  Into-the  account  as  well  what 
be  had  given  them  In  his  lifetime  as  -what  he 
should  leave  them  at  his  death.  It  must  be 
observed  that  be  doea  not  direct  that  tb^ 
shall  be  charged  with  what  he  had  given  or 
charged  in  bis  book,  which  possibly  might 
have  afforded  some  pret«ise  for  making  the 
charge  sufficient  without  the  gift;  but  he 
has  directed  that  each  shall  be  charged  with 
what  he  had  given  to  him,  or  ahould  there- 
after live,  and  charge  in  bis  book,  thus 
coupling  tbe  gift  or  actual  advancemmt  of 
the  thing,  with  ttie  charge,  by  the  conjunc- 
tlon  'and,'  and  making  most  clearly,  us  It 
were,  tbe  former  the  <mly  ground  tor  tbe 
warrant  ot  tbe  latter,  so  that  the  latter  can- 
not exist  without  the  former." 

In  Scheirs  Estate,  a  case  reported  16  Pa. 
Oa  Ct  B.  872,  also  8  Pa.  Dlat  B.  78&  and 
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■riling  In  fbe  orphans'  conrt  of  FtalladtipbU 
couQty,  a  latw  PenmqrlTanla  case,  and  tt  Is 
true,  not  In  the  Sivreme  Goart,  tho  court  lays 
down  the  propoattUm  that  In  Olapoahig  ot  an 
estate  the  testator  Is  at  liberty  to  snbject 
his  le^tfies  to  ^rtLaterer  terns  he  may  In  his 
discretion  Impose^  Whoe  a  tastator  fixed  by 
his  will  certain  snms  set  f  ortli  In  bis  account 
books  as  ttie  anumsts  due  him  from  his  sons, 
and  directed  that  those  snms  should  be  de- 
dncted  from  their  respectlTe  shares  of  hta 
estate,  this  vas  craicliislTe  on  the  sons*  dalm 
vodMs  the  irlll;  that  In  dlspoelnc  of  bis  es- 
tate tlie  testator  Is  at  llber^  to  subject  his 
legatees  to  any  tarns  In  his  own  discretion. 
He  could  use  the  entries  in  his  books,  wheth- 
er tbiej  -were  true  or  flctltlouB,  as  an  arUtra- 
ry  measure  of  his  scms*  share  In  his  estate; 
and,  in  the  case  before  the  court,  he  did  tiila 
■wbiea  he  made  the  accounts  a  part  oi  his 
will.  If  the  l^atees  did  not  (dioose  to  ac- 
cept or  be  bound  1^  the  terms  ot  the  will,  It 
was  open  to  them  to  contest  it;  but,  claim- 
Ing  under  the  wlU,  they  were  bonnd'by  its 
provisions. 

In  Be  Aird's  Estate^  also  dted  Alrd  t. 
Quick,  12  Ch.  DlT.  (1879)  2D1.  It  was  held 
^t  where  a  testator  bis  will  gave  a  leg- 
acy, and  by  a  codldl,  aft«r  redUng  that  he 
had  advanced  to  the  legatee  a  certain  sum, 
directed  that  sum  to  be  considered  as  a  pay- 
ment on  account  of  the  legacy.  It  was  held 
that  the  sum  nuntlaaed  woidd  be  dadncted 
frtnn  the  legacy,  thou^  the  advance  in  fact 
made  was  less  than  that  sum.  £n  deciding 
the  case  Sir  "^ward  Fry,  Justice,  said  that, 
it  appearing  In  fact  that  the  sum  named  by 
the  testator  as  having  been  advanced  to  the 
hebr  had  not  in  fact  beoi  advanced  by  the 
testatw  at  the  date  of  the  codicil  by  which  It 
was  charged,  and  that  the  recital  that  that 
sum  had  beoi  advanced  was  therefore  er- 
roneous, the  question  th«i  arises,  said  the 
Justice,  as  to  whether  the  legatee  Is  bound 
by  that  redtal,  and  whether  the  sum  named, 
or  so  much  as  ^ould  not  have  been  repaid, 
shall  be  deemed  to  have  been  advanced  on 
account  of  his  share.  "In  my  judgment," 
says  the  Justice,  "he  is  so  bound.  If  he  bad 
t>een  able  to  show  a  repayment  of  any  sums 
snbsequeatly  to  tlie  date  of  the  codicil,  of 
course  that  defense  would  have  been  admis- 
sible, but  It  Is  not  contended  that  there  has 
been  any  actual  repaym^  of  any  of  the  ad- 
vance made.  It  appears  to  me  that  In  tiiat 
codlcU  I  have  a  direction  that  £4,000,  or  so 
much  of  £4,000  as  is  not  r^atd,  should  be 
taken  In  reduction  of  the  share.  If  the  tes- 
tator was  In  error  in  the  view  In  which  he 
was  proceeding,  it  appears  to  me  that  the 
error  Is  binding  on  those  who  benefit  under 
his  wllL"  This  decision  has  been  criticised, 
and  Ig  said  to  have  been  overruled  in  Re 
Taylor's  Estate,  also  cited  as  Tomlln  v.  Un- 
derbay,  22  Ch.  Div.  L.  R  <1883)  405.  It  Is 
true  that  in  the  case  In  re  Taylor's  Estate, 
the  case  In  re  Aird's  Estate  Is  not  followed. 


but  it  Is  not  oTsmiled,  and  azamln^loB  ot 
the  two  cases  disposes  a  different  state  of 
factst  and  dUTerent  pfOTlsloiis  in  the  will  hi 
the  oo»  ease  tiian  In  the  other. 

In  the  case  of  m  re  Kelsey,  TiZ«.  J,  (1909 
Gh.  Dlv.  701,  Mr.  Justice  Eady,  pairing  «n 
ttie  Taylor  Case  and  the  Aird  Oase^  both  of 
whldi  ware  called  to  his  attention,  notes  tbis 
dllference;  for  he  says:  "I  mink  that  the 
cases  dealing  with  the  question  raised  resolv- 
ed theoMdves  Into  two  dasses,  namdy:  One 
viiiere  the  testatw  by  apt  winrds  directs  a 
l^tee  to  brtng  into  account  a  pnrticolar 
smb.  He  may  recite— peritaps  nrronaonsly— 
that  a  particular  sum  has  been  advanced,  and 
direct  a  lesstee  to  bring  Into  acconnt  tin 
nmi  'hra^befbre  recited  to  have  been  ad- 
vanced,' ot  he  may  by  other  appropriate  lan- 
guage show  an  lntentl<m  that  the  l^tee  sfaaD 
absdutely  and  In  any  event  bring  Into  ae- 
comit  the  sum  menthmed  in  the  other  part  ot 
his  will.  In  othM  words,  the  testator  directs 
that  the  legatee  shall  only  take  upon  Uie  foot- 
ing that  he  tirlngs  a  particular  sum  Into  afr 
count,  and  thai  shall  only  receive  the  bal- 
ance that  would  be  payable  to  him  oo  tiiat 
foothic.  In  the  other  class  of  cases  Uie  testa- 
tor xedtes  the  debt  owing  from  the  l^tees— 
again  he  may  recite  it  wroneonsly — and  then 
directs  that  the  debt,  or  so  mneh  as  sball 
remain  unpaid  at  the  time  (tf  the  testatw^s 
death,  sliall  be  deducted  and  tvought  Into  ac- 
connt In  the  second  dass  of  case  the  tes- 
tator really  Inteuds  that  thae  eiiall  be 
twousJrt  into  account  the  debt  or  balance 
thereof  whldi  is  actoaOy  owing  at  the  ttme 
of  the  testator's  death."  He  holds  that  tbe 
case  presoited  In  Be  Tabor's  Estate  fhlls 
under  the  sec(md  class  above  mentiwied, 
whereas  the  case  in  Judgment  In  Be  Aird's 
Estate  falls  under  the  first,  and  he  dtes  in 
confirmation  of  the  distinction  between  Uw 
two  cases,  and  tlut  the  decisions  In  each  of 
them  can  stand,  the  (pinion  of  Mr.  Justice 
North  in  the  later  case  of  Wood.  In  re,  K  I* 
J.  Ch.  720;  s.  c.  82  Gh.  D.  617. 

The  Suprone  Court  of  Obia,  in  Tonnee  v. 
Flory.  77  Ohio  St  71,  88  N.  B.  805^  speakbig 
of  a  suit  somewhat  slmlhur  In  chaxacter  to 
the  present  proceeding,  and  in  wfaldi  it  was 
endeavored,  in  considoing  advances,  to  es- 
tablish them  without  regard  to  tbe  provlslQa 
of  the  will,  says  In  substance;  *'TtM  effort 
of  the  respondoits  is  for  the  r^Mmatltm  of 
the  will  because  ot  an  alleged  mbtake  affect- 
ing the  provlstwiB  In  the  will  durglng  re- 
spondoite  with  advances  according  to  the  ad- 
vance book,  k^t  by  the  decedent  Br  the 
clear  terms  of  the  ^1  the  amount  of  these 
advances  is  distinctly  set.  out  as  the  aUMunt 
to  be  chafed  to  bis  serwal  dtiidrm  on  ttidr 
shares  in  the  estate;  and  to  diance  the 
amount  from  that  designated  in  the  wiU  into 
another  one  is,  in  effect,  to  owtam  ox  set 
aside  the  will  itself,  which  it  is  nnneceasary 
to  say  cannot  be  done  in  a  proceeding  sadi  as 
tbIs.  The  will  has  been  duly  probated,  and 
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mnst  be  execated  exactly  In  accordance  with 
Its  terms,  and  this  provlalon  as  to  advance- 
ments Is  no  more  entitled  to  correction  than 
any  otbn  danae  In  tbe  will  Itself,  for  it  Is  a 
well-aettled  principle  ttiat  equi^  cannot  re- 
form a  wHl." 

Redfleld  on  the  Law  of  Wills  (2d  Ed.)  vol. 
8,  top  of  page  40,  says:  "The  qnestlon  of  the 
power  of  courts  of  equity  to  reform  wills 
came  under  conaiderBtloD  In  the  case  of  Box 
T.  Barrett,  where  the  testator  distributed  his 
property  UDeqaally  among  his  daughters,  np- 
on  tbe  declared  ground  at  equalizing  their 
portions,  reciting  that  two  of  them  would  be- 
come entitled  to  settled  estates,  upon  the 
testator's  decease,  when,  in  fact,  they  were  all 
equally  entitled  under  tbe  settlement  Lord 
Bomilly  held  that  no  case  of  election  arose, 
becauae  the  will  did  not  pntfess  to  affect  the 
settled  estates,  and,  upon  the  question  of  re- 
forming the  instrument,  said,  'Because  the 
testator  has  made  a  mistake,  you  cannot  aft- 
erwards  ronoOd  ttie  will,  and  make  it  that 
which  you  suppose  he  Intended,  and  as  he 
would  hare  drawn  It  If  he  had  known  the 
incorrectness  of  his  supposition.*  It  is  no 
saffldent  ground  to  refuse  the  probate  of  the 
will  that  error  in  matter  of  fact  has  been 
committed  by  the  testator,  nnless  It  be  of  a 
character  to  defeat  his  testamentary  Inten- 
tions." 

In  Vitt  T.  Clark,  66  Mo.  App.  214,  this  court 
has  laid  down  as  an  elementary  proposition 
tbat  a  testator's  will  speaks  as  of  the  date  of 
bis  decease.  If  between  the  date  of  the  will 
and  date  of  decease  conditions  have  changed, 
It  must  be  presumed  that  these  changes  were 
In  the  testator's  mind  when  he  died ;  and,  in 
Tlew  of  tbe  fact  that  be  made  no  changes  in 
tbe  will,  the  meaning  of  terms  used  therein 
must  be  interpreted  in  the  light  of  conditions 
existing  at  the  later  date. 

Whether  the  amount  appearing  on  the 
books  of  advancements  and  chafes  of  this 
testetor  was  correct  or  not,  we  consider  tliat 
tlie  rules  wbicb  shall  govnn  in  this  case  are 
those  irtilch  apply  where  the  testator  had 
made  a  definite  disposition  of  his  estate, 
charging  bis  children  with  definite  amounts, 
as  way  of  advancements.  In  effect  It  Is 
to  say.  evtai  it  these  amounts  are  not  the  cor- 
rect amounts  actually  advanced,  tbat  In  the 
dlqKMition  of  his  estate  this  daughter  and 
her  busband  are  to  be  held  to  have  had  that 
much  advanced  to  them.  It  was  witiiln  the 
power  of  XbB  testator  to  do  that  If  It  Is 
ineorrsct  in  amount,  the  court  has  no  power 
to  onreet  it,  and  treat  tbe  will  as  In  tbrce. 
The  amount  of  the  advances  to  these  two  re- 
9s>oaSBDtM,  bis  daughter  and  her  husband, 
while  not  staled  tn  the  will.  Is  stated  so  com- 
Idetely  and  deflnitdy,  and  with  such  certain- 
ty 1^  TBtMsnce  to  his  aocotmt,  or  *'book  of 
ad-raneementi,*'  ttat  tt  la  easy  to  make  it  cer- 
tala,  and  that  amomit  with  which  the  testa- 
tor has  charged  refqwrndento  Is  94.ST0.66,  and 


he  directa  his  estate  to  be  distributed  on  the 
theory  or  assumed  fact  that  these  respondoita 
should  be  charged  with  tbat  amolint,  and, 
that  and  the  named  advances  to  other  chil- 
dren being  brought  In,  tb&t  the  estate  be  di- 
vided equally  between  all  of  his  children.  If 
this  one  account  is  to  be  <^ned  up  and  tbe 
hock  of  advancements  discredited  as  to  re- 
spondents, why  not  also  as  to  all  the  other 
children?  To  do  this  as  to  any  one  or  as  to 
all  does  away  with  the  provisions  made  by 
the  will  Itself,  and  practically  causes  the  tes- 
tator to  become  intestate.  In  the  view  t3iat 
we  take  of  the  case  we  do  not  think  that 
parol  evidence  was  admissible,  any  evidence 
for  that  matter,  to  show  mistake  In  the 
amount  as  set  out  in  the  book  of  advance- 
ments, there  being  no  suflBdent  evidence  of 
paymenta  of  later  date  tiian  the  dates  in  the 
book  of  account,  any  more  than  evidence 
would  be  admissible  to  show  a  mistake  in  any 
other  portion  of  the  will  Itself.  We  have  been 
Invited  by  counsel  to  read  the  whole  record, 
and  have  done  so.  From  that  reading  we 
can  come  to  no  other  conclusion  than  that 
the  testimony  offered  and  admitted  to  sur- 
charge the  account  of  advancements,  as  that 
account  Is  made  out  by  tbe  testator  himself, 
evidently  a  very  careful,  intelllg^t,  and  com- 
petent man,  wholly  fails  to  do  so.  We  cannot 
say  that  It  even  tends  to  do  that  As  we  un- 
derstand, the  final  settlement  of  the  executor 
Is  drawn  up  In  «itlre  accord  and  with  the 
provisions  of  the  will,  and  tt  should  be  aih 
proved. 

The  order  of  the  probate  court  and  the 
Judgment  of  the  drcult  court  tn  sustaining 
the  objections  to  tbe  final  settlement  of  tbe 
executor  were  erroneous,  and  this  case  is  re- 
versed and  remanded,  with  directions  to  tbe 
honorable  drcult  court  of  Ralls  county  to  en- 
ter up  Jw^mtfit  overruling  the  objections  to 
the  final  aettlouent  and  approving  It  All 
concur. 


PRYOB  et  al.  v.  CRUM. 
(St  Louis  Oourt  of  Appeals.    Miasonri.  Jsa. 

18.  1910.) 

1.  WoBK  AiTD  Laboe  (|  S0*>— Actioit  FOB  La- 

BOB  Pebforiikd— iNSTBucnons. 

In  an  action  to  recover  for  different  Items  of 
labor  performed  upon  defendant's  farm,  an  In- 
BtmctioQ  that  If  the  jury  fonnd  that  the  plain- 
tiffs  readered  the  service  sued  for  or  any  part 
of  it  at  defendant's  request,  then  "tbe  law  pie- 
snmes  such  service  bo  requested  by  defmoant 
is  to  be  paid  for,  and  tbe  law  implies  a  promise 
on  the  part  of  defendant  to  pay  for  the  same,** 
and,  nnless  they  found  that  plaiDtilh  agreed 
not  to  diarge  for  such  service,  they  were  to  find 
for  plalntifh  tor  each  item  ot  service  so  rendered 
nnless  they  farther  believed  that  sncb  items 
were  Induded  in  a  final  settlement  between  the 
parties,  was  not  erroneous  because  of  the  ase 
of  the  quoted  portion,  but  was  a  correct  state- 
ment of  the  law. 

[Ed.  Note.— For  other  cases,  see  WoA  and 
labor,  Dea  Dig.  S  80.*] 
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2.  Apfkai.  and  Erbob  (I  lOOS^FuroxNOB  or 
Jury— CowcLuaivENEBS. 

Where  tbe  iastnictitHu  as  a  vhole  properly 
presented  the  iBsuea  to  the  Jury,  and  there  was 
evident  snsbiiiiing  the  theories  of  the  teapective 
parties,  the  we^t  to  be  ginu  to  the  testimony 
and  the  right  to  draw  proper  conclarions  there- 
from wen  Mlfllj  for  the  jniy,  and  their  findloff, 
confirmed  by  the  trial  eonrt,  is  codcIhsIts  on  ap- 
peal. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Brror,  Cent  Dig.  ii  8948-3051:   Dec.  Dig.  { 

1005.  *] 

5.  Appeal  and  Bbbob  (|  173*)— Ritisw— De- 
FEITSE8  Not  Pleaded. 

Where  a  defense  was  not  pleaded  In  the 
answer  or  otherwise,  it  cannot  be  noticed  npon 
appeal. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  1079;  Dea  Dig.  |  178.«1 
4.  PLEADino  (1  426*)  —  Election  Between 
Causes  op  action— Motion  to  Compel- 
As  an  donhbnt. 

Where  a  defendant,  after  his  motion  to  re- 
qaire  plaintifh  to  elect  had  been  overmled,  an- 
■wered  over  and  went  to  trial  on  tbe  merits, 
bis  action  amounted  to  an  abandonment  of  the 
motim. 

[Ed.  Note.— For  other  cases,  see  I^eadiog, 
Cent  Dls.  IS  1425-1427;  Dec.  Dig.  I  426.*] 

Appeal  from  Circuit  Conrt,  Avdrain  Coun- 
ty; Jas.  D.  Bamett,  lodge. 

Action  bj  William  Pryor  and  another 
against  Mathias  Cnim.  Jndement  for  plain- 
tifTa,  and  defendant  appeals.  Affirmed. 

By  petition  filed  in  this  cate  in  the  circuit 
court  of  Audrain  county  plaintiffs  aver  that 
In  tbe  years  1906  and  1907  tbey  were  ^gaged 
as  partners  In  farming  and  doing  certain  work 
on  two  farms  rented  from  defendant;  the 
renting  or  leasing  for  1900  being  in  tbe  name 
of  William  alone,  that  for  1907  in  tbe  names 
of  both.  Tbe  work  on  tbe  leased  premises  in 
both  years,  however,  Is  alleged  to  have  been 
done  by  the  two  brothers  as  equal  partners. 
Attached  to  tbe  petition  Is  tbe  account  which 
is  for  ordinary  work  on  a  farm,  such  as  plow- 
ing, harrowing,  setting  out  trees,  sowing  seed, 
hauling  lumber,  rock,  sand,  and  posts,  re- 
building sheds  and  bam,  etc.  Tbe  amount  of 
labor  claimed  to  bare  been  done  In  1906  Is 
set  out  to  be  worth  $82.75,  that  done  In  1907 
$64.83,  making  a  total  of  $147.58. 

Tbe  amended  answer  on  which  the  case 
was  tried  was  duly  verified,  and  denied  tbe 
partnership,  denied  that  tbe  work  done  in 
1906  was  done  by  plaintiffs  as  partners,  and 
states  that,  If  there  was  anything  due  for  tbe 
work  done  that  year,  It  was  due  to  WUUam 
Pryor  alone.  "Wlierefore,"  says  this  count 
of  tbe  answer,  "defendant  states  there  is  a 
misjoinder  of  parties  plaintiff."  The  second 
defense  avers  the  leasing  of  tbe  farm  to  Wil- 
liam Pryor  for  a  term  beginning  March  1, 

1006,  and  ending  March  1,  1907,  that  as  part 
of  tbe  consideration  for  the  lease  William 
Pryor  agreed  to  do  certain  work,  and  that 
there  was  a  complete  settlement  of  all  mat- 
ters between  William  Pryor  and  defendant 
under  that  lease.   The  answer  then  admits 


that  plaintiffs  were  partners,  engaged  in 
farming  during  the  year  1907,  and  that  hi 
February,  1907,  defendant  leased  to  tbe  plain- 
tiffs two  farms  consisting  of  250  acres  for  a 
term  of  one  year,  beginning  March  1,  1907. 
and  ending  March  1,  1908;  that  as  part  eon- 
sideratlon  of  said  lease  plaintiffs  agreed  to 
prepare  a  small  tract  of  land  for  an  orchard 
and  assist  In  setting  out  trees  and  to  cnitlvite 
and  care  for  and  protect  tbe  same  and  also 
without  charge  to  do  all  necessary  hauling  of 
lumber,  posts,  etc.,  and  build  all  necesaarj 
Inside  fencing  and  necessary  outride  fencing, 
for  which  outside  fencing  plaintiffs  were  to 
receive  12.%  cents  per  rod,  and  admits  that 
plaintiffs  daring  1907  did  perform  labor  up- 
on the  lands  and  did  banling  thereon.  De- 
fendant avers  that  be  has  no  knowledge  or 
information  sufficient  whereof  to  form  a  be- 
lief as  to  what  part  of  the  labor  performed 
or  hauling  was  done  under  or  by  reason  of 
the  terms  of  tbe  contract  of  lease  made  wlQi 
plaintiffs  for  the  year  1907,  and  has  no  know- 
ledge or  information  as  to  whether  plain- 
tiffs furnished  any  seed  oats  and  demands 
proof.   Defendant  then  sets  up  ftrar  oonn- 
terdalms  or  set-oflb:    First,  that  plalnUfb 
agreed  to  pay  cash  as  rent  for  the  grass  land 
on  the  two  farms,  and  to  cnltlrate  the  re- 
mainder In  com  and  oata,  for  which  parts  so 
cnltlTated  tbey  agreed  to  pay  as  rent  one-half 
of  all  the  com  and  two-flftba  of  all  the  oats 
raised  during  tbe  year,  and  It  is  averred  that 
plaintiffs  failed  and  refused  to  cultivate  all 
of  said  lands  which  were  not  In  grass,  bat 
allowed  about  8  acres  thereof  to  remain  Idle 
and  unproductive,  that  the  reasonable  val- 
ue of  the  8  acres  for  that  year  is  $25,  for 
which  defendant  asks  Judgment   As  a  sec- 
ond counterclaim  defendant  demands  judg- 
ment  for  the  value  of  13  bushels  of  seed  grass 
fumlsbed  on  the  farm  In  1907,  claimed  to 
be  worth  $13.    As  a  third  counterclaim,  de- 
fendant avers  that  plaintiffs  are  Indebted  to 
him  In  the  sum  of  $6  for  hauling  two  loads 
of  wheat,  and  he  asks  judgment  for  that 
Tbe  fourth  counterclaim  charges  that  dnring 
tbe  year  1907,  while  plaintiffs  were  In  pos- 
session of  tbe  farm,  tbey,  without  consent 
of  defendant  tore  away  and  removed  from 
tbe  premises  about  40  rods  of  woven  wire 
fencing  which  inclosed  6  acres  of  new  mead- 
ow and  exposed  the  meadow  to  their  stock, 
which  tbey  allowed  to  graze  tbereon,  to  tbe 
damage  of  defendant  In  tbe  sum  of  $18,  and 
for  which  he  also  asks  judgmoit   The  reply 
was  a  general  denial.   Tbe  testimony  In  the 
case  was  directed  to  these  issues,  and  it  may 
be  said  of  it  without  going  Into  a  recital  of 
It  that  there  was  ample  evidence  to  sustain 
the  verdict  at  which  the  jury  arrived. 

At  tbe  instance  of  plaintiffs  the  court  gave 
three  Instructions.  The  first  In  Bubstance^ 
told  tbe  Jury  ttuit  if  tbey  found  from  the  evi* 
deuce  in  tbe  case  that  the  plaintiffs  roidered 
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tbe  BciTlce  sued  for»  or  any  part  of  It,  at 
the  request  of  defendant,  tben  the  law  pre- 
Bumee  tbat  sucb  service  bo  requested  by  de- 
fendant Is  to  be  paid  for,  and  tbe  law  bnplies 
a  promise  on  tbe  part  of  the  defendant  to 
pay  tor  the  same,  and,  imlesa  tbe  Jury  find 
tbat  the  plalntifTa  agreed  not  to  charge  for 
Bach  service,  then  they  will  And  for  the  plaln- 
tlCTs  for  each  Item  of  service  so  rendered  for 
the  fair  and  reasonable  ralne  thereof  as 
shown  by  the  evidence.  To  which  was  add- 
ed: "Unless  you  further  believe  from  the 
evidence  that  such  Items  were  Included  In  a 
final  settlement  made  between  plaintltFs  and 
defendant"  The  second  Instruction  told  the 
Jury,  In  snbstance,  that,  If  they  found  from 
tbe  evidence  that  the  defendant  requested 
the  service  or  any  part  of  It  charged  for  by 
plaintiffs  and  promised  to  pay  for  the  same, 
the  Jury  should  find  for  plaintiffs  for  eadi 
item  BO  charged,  unless  tbey  further  found 
tbat  such  item  or  items  were  Included  in  a 
final  settlement  made  between  plaintiffs  and 
defendant.  The  third  Instructloo  told  the  Ju- 
ry that  it  was  wholly  immaterial  In  this  case 
whether  the  farm  was  rented  for  tbe  year 
lOOG  to  William  FryoT  alone  or  to  him  and 
bis  brother,  Curtis  Pryor,  provided  the  Jury 
found  from  the  evidence  tbat  the  services 
were  reidered  by  both  plaintiffs  jointly  with 
tbe  knowledge  of  defendant  Defendant  du- 
ly excepted  to  the  giving  of  these  Instruc- 
tions. 

At  the  request  of  the  defendant  the  court 
In  a  lengthy  instruction  set  out  the  claim  of 
plaintiffs,  as  that  claim  Is  itemized  in  tbe  ac- 
count filed  and  totaling  182.75  for  work  and 
labor,  etc.,  in  1906,  and  $64.83,  for  work  and 
labor  done  in  1907.  ^he  Instruction  tben  tells 
the  Jury  that  defendant  admits  plaintiffs  were 
entitled  to  recover  for  certain  Items  in  tbe 
aocount  amounting  to  $35.58,  and  the  Jury 
are  Instructed  to  allow  plaintiffs  the  sum  of 
said  items  so  admitted  by  the  defendant  It 
then  told  the  Jury  that  defendant  denies  that 
he  is  liable  to  pay  for  the  work  and  la- 
bor which  plaintiffs  allied  they  pCTformed 
In  the  year  1900,  and  that  defendant  pleads 
tbat,  under  tbe  rental  agreement  between 
them,  tbe  plaintiffs  agreed  to  perform  such 
labor  as  a  part  of  the  rent  which  they  were 
to  pay  for  the  use  of  the  bam  on  one  of  the 
farms,  and,  if  the  Jury  believed  from  the  evi- 
dence that  snch  was  the  contract  and  agree- 
ment between  plaintiffs  and  defendant,  they 
could  not  allow  anything  to  plaintiffs  on  ac- 
count of  any  work  and  labor  performed  dur- 
ing the  year  1906.  The  Instruction,  taking 
up  several  Items  In  detail,  states  the  facts 
which  mnst  be  fonnd  to  entitle  plaintiffs  to 
recover  for  them,  and  tells  the  Jury  that  In 
determining  tbe  case  they  should  first  asc^- 
tatn  tbe  amount  which  they  btileved  from 
tbe  testimony  under  the  Instmctions  plain- 
tiffs were  entitled  to  recover,  and  it  would 
then  be  tbelr  duty  to  take  up  and  determine 
the  counterclaims  or  offsets  filed  by  defend- 
ant It  Informs  the  Jury  that  there  are  four 


separate  and  distinct  counterclaims  or  off- 
sets and  instructs  the  Jury  as  to  the  first  sec- 
ond, and  third  counterclaims.  In  giving  the 
part  of  the  instruction  relating  to  tbe  fourth 
counterclaim,  tbe  court  added  to  It  that  they 
might  give  a  verdict  for  the  value  of  the  grass 
consumed  by  plaintiffs*  stock,  "provided  you 
further  believe  from  the  evidence  tbat  said 
fence,  In  connection  with  other  fences,  com- 
pletely Inclosed  said  six-acre  tract"  These 
wordp  last  quoted  were  added  by  the  court. 
The  defendant  also  asked  the  court  to  in- 
struct the  Jury  that  as  to  all  the  items  claim- 
ed for  the  year  1906,  defendant  pleads  a 
settlement  and  that  if  tbe  Jury  believed 
there  had  been  a  settlement  and  adjustment 
of  those  matters,  plaintiffs  could  not  recover 
as  to  the  1906  items,  to  which  the  court  add- 
ed: "But  before  you  can  find  that  there  was 
a  settlement  between  plaintiffs  and  defend- 
ant, which  would  prevent  a  recovery  on  the 
ground  of  settlement  alone,  you  must  find 
from  tbe  evidence  tbat  both  plaintiffs  and  de- 
fendant understood  that  the  transaction  was 
a  full  and  complete  settlement  of  all  accounts 
and  charges  between  them."  Exception  was 
duly  saved  to  the  modification  of  these  two 
Instructions.  Defendant  further  asked  an  In- 
stmetlon  to  the  effect  that,  although  the  Jury 
might  believe  that  defendant  agreed  to  pay 
tor  the  work  done  in  1906,  yet  If  they  bellered 
from  the  evidence  that  some  time  in  tbe  early 
part  of  1007  defendant  asked  the  plaintiffs 
to  allow  snch  amount  to  be  credited  on  tbe 
tent  for  the  year  1907,  and  plaintiffa  agreed 
to  do  so,  then  the  Jury  are  Instructed  that 
plaintiffs  cannot  recover  for  the  work  of  the 
year  1906  In  this  action,  to  which  tbe  court 
added:  "Unless  you  further  believe  from  the 
evidence  that  afterwards  defendant  repudi- 
ated such  agreement  and  denied  any  and 
all  Indebtedness  to  plaintiffs  on  account  of 
such  work."  The  abstract  as  to  this  last  In- 
struction notes  that  It  is  refused  in  Its  origi- 
nal form,  "given  as  amended,  permitted  to 
be  withdrawn  by  defendant  in  its  amended 
form."  The  only  exception  to  the  refusal 
of  Instructions  Is  at  tbe  end  of  all  the  in- 
structions, and  is  as  follows:  "To  which  ac- 
tlon  of  the  court  in  refusing  said  Instmctions 
defendant  then  and  there  exc^)ted  and  saved 
his  exceptions  at  tbe  time." 

It  appears  from  the  abstract  of  the  record 
that  defendant  moved  the  court  to  require 
plaintiffs  to  elect  upon  which  count  they 
would  stand.  Apparently  no  action  was  tak- 
en  on  this  motion,  at  least  none  is  preserved 
in  the  record,  and  no  nceptlon  is  saved  to 
any  action  on  tt  If  had,  unless  it  may  be  said 
to  have  been  preserved  In  the  motion  for  new 
trial,  where  one  of  the  grounds  set  up  is  that 
plaintiffs  Improperly  united  two  separate,  in- 
dependent and  distinct  causes  of  action  in 
one  count  and  that  tbe  court  erred  In  failing 
to  make  plaintiffs  elect 

At  the  conclusion  of  tbe  trial,  and  after  the 
giving  of  the  instructions,  the  Jury  returned 
a  vwdlct  In  favw  of  plaintiffs  for  f 147.58  and 
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toe  the  defendant  on  Its  flnt  and  aecond  coun- 
terclaim In  tbe  stun  of  $16.79,  finding  In  fa- 
TOT  plalntMb  on  the  defendantfs  third  and 
fonrth  oonntwclalms.  Whereupon  Judffment 
was  entered  for  plaintiffs  for  f  181.88,  with 
interest  and  costs.  Defendant  In  doe  time 
filed  his  motl(Ht  tat  new  trial,  which  was 
OTerruled,  exceptions  saved,  appeal  prayed 
for,  whldi  defendant  has  didy  prosecuted  to 
this  court 

P.  H.  Cullen  and  F.  R.  Jeese,  for  appellant 
Robertson  &  Robertson,  for  respondents. 

REYNOLDS,  P.  J.  (after  stating  the  tacts 
as  above).  There  are  no  pt^ts  of  law  aris- 
ing on  this  record  requiring  any  very  serious 
consideration.  It  Is  strenuously  and  ably 
argued  by  the  very  learned  counsel  for  tbe 
defendant  that  the  first  instxiutlon  given  at 
the  instance  of  the  plaintiff  was  erroneous, 
m  that  it  told  the  Jury  that,  if  they  found 
from  the  evldoice  in  the  case  that  ^alntlffs 
rendered  the  services  soed  f  «■  at  the  request 
of  defendant,  "the  law  iwesnmee  such  s»vlce 
so  requested  by  defendant  Is  to  be  paid  for, 
and  the  law  Implies  a  promise  on  the  part 
of  the  defendant  to  pay  for  the  same."  If 
this  Instruction  had  atxupfieU  at  tiiat,  it  might 
be  subject  to  the  objectlcm  made  to  it,  bnt  It 
is  followed  with  tike  farther  statement  that 
the  jury  should  so  find,  nnleu  the  Jury  found 
that  the  plalntlffa  agreed  not  to  charge  tm 
the  service,  and.  If  tbey  fbund  that  as  a  fact, 
then  tbey  ihould  find  for  the  plaintiffs  for 
each  Item  of  service  so  rendered  tar  the  fair 
and  reastmaUe  value  thereof  as  shown  by  the 
evidence,  unless  the  Jury  furtb^  believed 
from  the  evidence  that  the  Itmns  vrere  includ- 
ed In  tlie  final  settlemmt  Tbls  Is  a  correct 
statement  of  the  law  and  could  not  possibly 
have  misled  the  Jury,  particularly  so  in  con- 
nectlon  vrlth  the  instructions  glvm  at  tbe 
instance  of  defendant  himself,  which  unmis- 
takably left  it  to  the  Jury  to  determine  wheth- 
er or  not  the  sorlces  rendered  wore  to  be 
paid  for,  or  whether  ttiey  rendered  on 
an  agreement  not  to  charge  for  them.  De- 
fendant's own  instructlfms  iriaced  tbe  case  be- 
fore the  Jury  In  a  very  fair  and  fall  mannw 
and  vrltb  unusual  particularity.  On  exami- 
nation of  tbe  whole  record  In  the  case,  we 
can  say  that  It  rarely  happens  that  a  case  In- 
volving so  comparatively  small  an  amount 
has  been  so  carefully  and  well  tried  and  brief- 
ed on  each  side.  OonBidwing  the  Instnic- 
tlons  as  a  whole  the  issues  were  fairly,  fnlly, 
and  clearly  presented  to  tbe  Jury.  There  was 
evidence  sustaining  the  theories  of  the  respec- 
tive parties.  The  weight  to  be  given  to  the 
testimony  and  the  right  to  draw  proper  con- 
clusions therefrom  were  for  the  Jury,  who  as 
to  these  were  the  sole  Judges,  and  their  find- 
ing, confirmed  by  tbe  learned  trial  Judge,  Is 
conclusive  on  us. 

It  is  complained  In  tiie  brl^  of  the  very 

•For  cthw 


able  counsel  for  tbe  defendant  that  the  suit 
was  ivrematurely  brought,  tliat  tlia  tiatlmoDy 
showed  that  tbe  adjustment  of  whatever  re- 
mained over  from  tbe  rent  of  1900  was  to  be 
taken  up  In  1907  and  settled  for  at  tiie  mBL  ct 
the  term  of  iSM  lease  for  idOT.  It  la  sofll- 
dent  to  say  of  this  that  If  a  defense  relied 
upon,  it  Is  om  which  should  have  been  plead- 
ed. It  was  not  pleaded  by  titeannreriMroti^ 
erwtse  and  cannot  now  be  noticed. 

Tbe  point  made  tiiat  It  waa  error  to  fsil  to 
require  plaintiffs  to  elect  is  not  well  takoi. 
even  if  we  grant  that  proper  exceptioax  was 
made  to  tlie  action  of  the  coort  in  overruling 
the  motion.  The  actlim  of  appellant  in  an- 
swering over  and  going  to  trial  upon  tbe  mer- 
its of  the  case  amounted  to  an  abendoament 
of  that  motion.  This  has  so  ottea  been  de- 
cided by  our  EtuiReme  and  appelate  courts 
tlut  it  seons  hsrdly  necessary  to  notice  It 
Bee  ft»r  last  dedsicms  of  Supreme  Oomct  H(tf 
V.  8t  LonU  Transit  Ga,  21S  Mo;  445,  loa  dt 
466t  111  S.  W.  1166,  of  this  oonrt  Barrie  v. 
United  Railways  Ca.  1S8  Mo.  App.  557,  119 
S.  W.  1020. 

The  Judgment  of  the  drcuit  court  Is  aflbm- 
ed.  All  concur. 


LITIUE  et  aL  V.  ST.  LOUIS  UNION  TRUST 
GO.  et  aL 

(St  Louts  Court  of  Appeals.   MlssoorL  Jan. 

18,  1910.) 

JODGlfENT  (I  814*)— AUNDHENT— G<»TB  ATID 

Fees. 

Plaintiffs  sued  defendant,  claiming  that  it 
held  funds  beli»iging  to  them.  Defendknt  filed 
an  answer  and  connterclaim  in  the  natare  of 
a  bill  of  interpleader,  disclaiming  any  intervst 
In  the  fand,  alleging  that  It  was  claimed  by 
another,  and  asking  that  tbe  claimants  to  tbe 
fand  be  interpleaded.  Tbe  court  rendered  i 
decree  forbidding  farther  proceedings  against  de- 
fradant,  and  dfadiarglng  It  from  all  liability, 
but  not  dismiSBing  It  as  a  party,  and  orderi&s 
that  it  t>e  aHowed  costs  and  counsel  fees  to  be 
determined  later.  This  decree  was  affirmed  on 
appeal  by  tbe  Supreme  Court  Held  that  the 
trial  court  had  power,  at  a  term  sabsequoit 
to  that  at  which  the  decree  of  interpleader  was 
rendered,  to  allow  defendant  its  expenses  and 
attorney's  fees, 

[Ed.  Xote.-~For  other  cases,  see  Jndgment 
Cent  Dig.  I  612;  Dec.  Dig.  $  814.*] 

Reynold*,  P.  J.,  dissenting. 

Appeal  from  St  Louis  Circuit  Court;  Matt 
O.  Reynolds  and  Wm.  M.  Klnsey,  Judges. 

Action  by  WlUlam  C.  LitUe  and  others 
against  the  St  Louis  Union  Trust  Company. 
In  which  the  National  Bank  of  Gonunerce 
was  Interpleaded.  From  a  ludgment  award- 
ing d^endant  oosts  and  fees  In  the  proceed- 
ing, the  National  Bank  of  Commerce  appeals. 
Affirmed. 

This  appeal  grew  out  of  a  suit  InsUtated 
In  1902  in  the  circuit  court  of  the  dty  <rf  St 
Louis  by  plaintiffs,  In  behalf  of  themselves 
and  other  stockholders  of  tiie  Kansas  ft 
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Texas  Goal  Oompanj*  against  the  St.  Loala 
Union  Tnut  Company,  wberein  plaintiffs  as- 
serted tbej  and  other  ttockfaolders  of  said 
coal  company  vere  entitled  to  a  fund  of  $84,- 
870  held  hj  the  St  Lonla  Union  Trust  Com- 
panjr.'  In  response  to  the  salt  the  latter  com- 
pany filed  an  answer  and  counterclaim  In 
the  nature  of  a  bin  of  Interpleader,  dlsclalm- 
li^  any  taitoest  In  the  fund,  alleging  it  was 
claimed  as  against  plaintlfls  by  the  National 
Bank  of  Oommerce  of  St  Loi^s,  and  asking 
to  t>e  permitted  to  deposit  the  money  In 
court  and  for  an  order  ccnnpeUIng  plaintiffs 
and  the  Bank  of  Commerce  to  Interplead  for 
the  money,  and  that  the  tmst  company  be 
discharged  irlth  an  allowance  for  Its  costs, 
including  a  reasonable  fee  to  Its  counsel. 
The  trust  company  paid  the  fund  Into  court, 
imt  its  right  to  maintain  a  blU  of  Interplead- 
er and  an  answer  In  the  nature  of  a  cross-bill, 
to  compel  the  rival  claimants  of  the  fund  to 
Interplead  for  It  was  contested  by  tbe  Bank 
of  Commerce  on  the  theory  the  bank's  right 
to  the  fund  was  so  evident  aa  to  exclude  the 
case  from  the  equitable  Jurisdiction  of  bills 
of  interpleader.  Said  court  held  otherwise, 
and  by  a  decree  entered  November  17,  1808, 
ordered  and  adjudged  the  plaintiffs  and  the 
Bank  of  Commerce  Interplead  for  the  fund, 
and  tliat  said  parties  be  restrained  from 
maintaining  or  prosecuting  fnrtlier  proceed- 
ings against  tbe  tmst  company;  that  said 
company  be  discharged  from  all  liability  to 
plaintiffs  and  all  other  parties  to  the  suit 
in  respect  of  the  fund,  and  the  trust  com- 
pany be  allowed  Its  costs,  paid  or  incurred, 
to  be  taxed  by  tbe  clerk,  a  reasonable  fee  to 
Its  connael  for  answering  and  prosecuting  Its 
answer  and  cross-bill,  said  fee  to  be  fixed 
and  ordered  by  the  court  thereafter,  and 
fhaX  said  costs,  including  tbe  fee,  be  paid 
by  the  clerk  to  the  trust  company  out  of  tbe 
fond  in  the  hands  of  the  clerk.  As  the  lan- 
snage  of  the  decree  is  significant,  we  will 
copy  it  omitting  tlw  caption  and  an  irr^ 
vant  paragraph: 

'*And  now  at  this  term,  upon  consideration 
thereof,  and  tbe  court  being  fully  advised 
In  the  premises,  doth  find  the  issues  Joined 
upon  tlie  counterclaim  or  cross-bill  In  favor 
of  the  defffiidant  St  Ixtuls  Union  Trust  Com- 
pany. It  is  therefore  ordered,  adjudged, 
and  decreed  that  the  plaintiffs  and  all  tbe 
persons  and  corporations  heretofore  by  rader 
of  the  court  made  defendants  to  said  coun- 
terclaim or  cross-biU  of  St  Louis  Uni<Hi 
Tnut  Company  be  and  appear  In  this  court 
in  this  cause,  on  or  before  the  first  Monday 
of  Febmary.  1904,  and  then  and  th«e  Inter- 
plead with  each  other  severally,  or  In  snch 
srotq>B  or  associations  as  they  may  be  advls* 
ed,  and  set  forth  their  fe^ective  rl^ts  and 
claims  to.  npon,  and  in  teqwct  of,  the  certain 
fund  of  fS4370,  meatiimed  in  the  said  coan- 
tCTclalm  or  cross-UU,  and  heretofore  by 
leave  of  ttaat,  d^osited  by  St  Lonla  Unlim 
Tmst  Conqianr  witb  tiw  tierk.  and  now  In 


"It  is  further  ordered,  adjudged,  and  de- 
creed that  St  Louis  Union  Trust  Company 
be,  and  it  Is  hereby,  allowed  its  costs,  paid 
or  Incurred  by  It  herein,  and  to  be  taxed 
by  the  clerk,  and  also  that  It  be,  and  It  1» 
h»eby,  allowed  a  reasonable  fee  to  Its  coun- 
sel for  making  Its  answer  and  bringing  and 
prosecuting  its  counterclaim  or  cross-bill 
herein.  Said  fee  to  be  hereafter  fixed  and 
ordered  by  tbe  court  and  all  said  costa,  in- 
cluding said  fee,  to  be  paid  by  the  clerk  to 
St  Louis  Union  Tmst  Company  out  of  the 
said  fund  In  the  bands  of  the  clerk. 

"It  is  farther  ordered,  adjudged  and  de- 
creed that  the  defendant  be,  and  It  is  here- 
by, discharged  from  all  liability  to  tbe  plain- 
tiff, and  to  all  tbe  other  parties  to  said  coun- 
terdafm  or  croBS-bill  or  to  this  suit  in  re- 
spect of  the  said  fund  and  of  every  part 
thereof,  and  In  respect  of  the  six  hundred 
and  thirty-ft>ur  shares  (684)  shares  of  the 
capital  stock  of  the  Kansas  ft  Texas  Coal 
Company,  standing  in  the  name  of  W.  P. 
Heath,  treasurer  of  said  Kansas  &  Texas 
Coal  Company,  and  In  respect  of  the  cer> 
tain  certificate  or  receipt  of  St  Lonls  Union 
Trust  Company  given  the  said  ^ath,  treas- 
urer, on  the  7th  day  of  March,  1902,  for  said 
884  shares. 

"It  Is  further  ordered,  adjudged,  and  de- 
creed that  the  plaintiffs  and  all  other  par- 
ties to  this  suit  and  each  and  every  one  of 
them,  be  and  they  are  hereby  enjoined  and 
restrained  from  farther  prosecuting  or  bring* 
Ing  any  salts  or  suit  against  the  said  St 
Louis  Union  Tmst  Company  for  recovery 
of  the  said  fund  or  In  respect  thereof,  vt 
upon  the  aforesaid  certificate  or  receipt  or 
In  respect  thereof." 

An  appeal  was  taken  by  the  Bank  of  Com- 
merce fnHn  that  decree  to  the  Supreme 
Court  where  It  came  on  to  be  heard  at  the 
April  terra.  1906,  and  was  affirmed  (94  S. 
W.  890):  the  mandate  of  tbe  Supreme  Court 
omitting  tbe  Utie  of  tbe  cause,  being  as  fol- 
lows: "Now  at  this  day  come  again  the 
parties  aforesaid,  by  their  respective  attor- 
n^s,  and  the  court  here  being  now  sufil- 
clentiy  advised  of  and  concerning  the  prem- 
ises, doth  consider  and  adjudge  that  the 
Judgment  aforesaid.  In  fmrm  aforemld,  by 
tbe  aald  circuit  court  of  the  lAty  of  St.  Lonls 
rendered,  be  in  all  things  affirmed,  and  stond 
in  full  fbrce  and  effect  and  that  the  said 
respondent  recover  against  the  said  appel- 
lant its  costs  and  charges  her^  expended, 
and  have  therefor  execution."  After  said 
mandate  had  been  sent  down  to  the  circuit 
court  and  at  the  October  term,  1906,  the 
trust  company  filed  In  said  court  a  motion 
for  an  allowance  of  costs  and  fees,  averring 
the  Gontrovosy,  as  far  as  concerned  the 
rli^t  of  Uie  tiiist  company  to  interplead 
therein,  had  been  finally  determbied  by  the 
Snpreme  Court  of  the  state;  motion  fbr  re- 
hearing doded,  mandate  filed  with  the  clerk 
of  the  circuit  court,  and  avnring  further  the 
tmat  company  had  expended  in  cash.  In  the 
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course  of  the  litigation,  as  court  costa  and 
for  other  Items  of  expense,  $371.74,  for  whlcb 
It  asked  reimbursement;  that  It  had  at  all 
times  been  represented  'by  counsel,  who  Trere 
entitled  to  a  reasonable  fee  for  their  serrlcee, 
and  praying  an  order  of  the  court  that  ex- 
penses and  attorney's  fees  In  a  reasonable 
sum  be  taxed  as  costs  In  the  proceeding  and 
paid  out  of  the  fund  deposited  with  the  clerk. 
The  National  Bank  of  Commerce  contested 
the  application  of  the  trust  company  for  an 
allowance  to  cover  its  expenses  and  counsel 
fees,  on  the  ground  the  circuit  court  had 
lost  Jurisdiction  of  the  proceeding  by  ren- 
dering a  final  decree  at  the  I>ecember  term, 
1903,  and  could  not  therefore  alter,  modify, 
or  amend  said  final  Judgment  or  decree  so 
as  to  allow  costa  and  attorney's  fees.  The 
application  for  the  allowance  was  submit- 
ted on  an  agreement  that  If  the  trust  com- 
pany was  entitled  to  have  Its  costs  taxed. 
It  would  be  able  to  show  It  had  paid  out 
Items  of  expense  amounting  to  $371-74 ;  that 
the  amounts  of  the  several  items  were  rea- 
sonable, and  $1,500  would  be  a  reasonable 
fee  for  services  rendered  by  Its  counsel  in 
the  progress  of  the  case.  This  agreement 
as  to  the  facts  was  made  by  the  Bank  of 
Commerce  with  the  reservation  that  It 
should  not  prejudice  In  any  manner  the  con- 
tention of  the  bank  ^[alnst  the  power  of  the 
court  to  allow  the  fees  and  expenses  at  a 
term  subsequent  to  the  one  when  final  Judg- 
ment had  been  entered.  The  circuit  court 
sustained  the  application  of  the  trust  com- 
pany, allowing  It  $1,500  counsel  fees  and 
$371.74  as  its  costs,  all  to  be  taxed  In  the 
proceeding,  and  the  National  Bank  of  Com- 
merce appealed  from  the  order  or  Judgment 
to  this  court  A  full  statement  of  the  facts 
of  the  main  controversy,  Including  the  con- 
tention of  the  bank  against  the  right  of  the 
trust  company  to  compel'  an  interpleading, 
will  be  found  in  the  report  of  the  decision 
by  the  Supreme  Court  Little  t.  Union 
Trust  Co.,  197  Mo.  281,  94  B.  W.  890.  Suffice 
to  say  said  court  held  It  was  a  proper  case 
for  Interpleader,  and  the  bank  -was  wrong 
in  Its  position.  The  effect  of  the  Judgment 
and  mandate  of  the  Supreme  Court  was  to 
affirm  In  all  things  the  prerlous  Judgment 
of  the  circuit  court  In  favor  of  ttie  trust 
company,  and  to  leare  the  case  standing  In 
the  latter  tribunal  for  further  proceedings 
between  tbe  plaintiffs  and  tiie  Bank  of  Com- 
merce as  competitive  claimants  of  the  fund. 

Edw.  I.  D'Arcy  and  Geo.  I*  Edwards,  for 
appellant.  Bowell  &  Znmbalen,  Jos.  S.  Lau- 
rie, and  Chaplin  &  Blayney,  for  respondents. 

GOODS,  3.  (after  stating  the  facts  as 
above).  As  already  uld^  the  position  of  the 
(Bank  of  Commerce  as  appellant  In  this 
branch  of  the  case,  raises  only  one  question, 
whether  the  circuit  court  had  power,  after 
the  term  in  which  tbe  Judgment  was  given 
for  an  Interpleading,  to  make  an  order  for 


an  allowance  in  tlie  trust  company^  favor 
of  its  reasonable  expenses  and  attomef's 
fee.  This  question  is  to  be  determined  witb 
reference  to  several  prominent  facta.  The 
decree  for  an  interpleading  did  not,  It  will 
be  observed,  dismiss  tbe  trust  company  as 
a  party  to  the  proceeding,  though  It  Is  the 
defendant,  and  is  adjudged  to  be  dlschai^ 
from  all  liability  to  the  plaintiffs  and  otha 
parties  to  the  suit  in  respect  of  tbe  fond  la 
controversy.  It  will  be  observed,  too,  the 
decree  contained  an  order  for  the  allowance 
to  the  trust  company  of  a  reasonable  attw- 
ney's  fee  and  Its  other  costs  Incurred  In  tbe 
proceeding,  and  the  payment  of  the  allow- 
ance out  of  the  fund  in  the  hands  of  the 
clerk.  And,  still  further,  it  is  to  be  obatx\- 
ed  the  decree,  instead  of  fixli^  the  counsel 
fee,  expressly  reserved  that  matter  for  fu- 
ture determination  In  this  clause:  "Said 
fee  to  be  hereafter  fixed  and  ordered  by  the 
court."  The  party  which  appealed  from  the 
decree  before  the  amount  had  been  fixed 
was  not  the  trust  company,  but  the  Bank  of 
Commerce. 

The  remedy  by  bill  of  Interpleader  Is,  as 
was  said  by  the  Supreme  Court  in  the  pres* 
ent  case,  a  creation  of  the  chancery  courts, 
and,  in  this  state  of  blended  common-law 
and  equity  Jurisdiction,  It  is  administered  up- 
on principles  of  equity  and.  In  some  meas- 
ure at  least,  according  to  chancery  procedure. 
The  theory  of  the  chancery  courts  ia  that  a 
dlstnterMted  stakeholder  of  a  fund  or  prop- 
erty, who  la  threatened  by  rival  claimants 
with  actions  regarding  it,  is  not  at  fault  In 
any  way,  and  should  be  allowed  to  protect 
himself  against  two  or  more  harassing  liti- 
gations by  filing  a  bill  of  Interpleader,  or  a 
cross-bill  of  that  kind  if  action  is  begun  by 
one  of  tbe  claimants  before  he  files  a  bill- 
Occupying,  as  the  stakeholder  does,  the  posi- 
tion of  a  party  who  is  not  resisting  any 
person's  right  In  the  property  or  fund,  but 
Is  only  endeavoring  to  ascertain  who  has  the 
right,  the  chancery  courts  have  always  re- 
munerated him  for  reasonable  expenses  and 
counsel  fees  Incurred  in  the  proceeding  for 
an  Interpleading,  which  allowance  Is  paid 
out  of  the  fund  in  controversy,  and  ultimate- 
ly adjudged  against  the  wrongful  claimant 
Maclennon,  Interpleader,  p.  286,  and  cita- 
tions. This  rule  of  chancery  is  followed  by 
the  Missouri  courts.  Qlaser  v.  Priest,  29 
Mo.  App.  1;  Franco  v.  Joy,  56  Mo.  App.  433. 
That  It  is  the  law  is  not  questioned  by  ap- 
pellant; the  contention  being  tbe  trust  com- 
pany lost  tbe  right  to  have  expenses  and 
couns^  fees  allowed  in  consequence  of  tbe 
circuit  court  falling  to  fix  and  ascertain  tbe 
amount  of  them  In  its  decree  for  an  Inter- 
pleading. Counsel  for  appellant  dte  an  ar- 
ray of  cases  in  support  of  this  proposition. 
State  ex  rel.  v.  Railroad,  176  Mo.  443,  75 
8.  W.  636;  Berberet  v.  Berberet,  136  Mo. 
671,  88  S.  W.  651 ;  Jackson  v.  Railroad,  89 
Mo.  104,  1  S.  W.  224;  SUte  ex  rel.  v.  Rail- 
road, 78  Mo.  676:  Ladd  T.  Couslni,  62  Mo 
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454;  Dnlle  v.  EHemler,  28  Mo.  683;  WUaon 
&  Co.  T.  Stark,  47  Uo.  App.  113;  Boeler  v. 
Parle,  35  Mo.  App.  232;  Mann  t.  Warner, 
22  UOh  ^p.  677.  The  effect  of  those  prece- 
dents, most  or  all  of  which  were  given  In 
proceedings  at  law,  la  that,  though  costs 
which  are  speciacally  prescribed  a  atat- 
nte  may  he  relaxed  on  a  motion  flled  aft^ 
the  term  in  which  final  Judgment  la  render- 
ed. If  said  Judgment  included  the  costs,  and 
they  were  not  taxed,  or  were  erroneously 
taxed  at  the  term  of  the  Judgment,  but  if 
the  Item  of  coata  asked  to  be  taxed  or  re- 
taxed  at  a  subsequent  term  ia  of  a  nature 
to  require  judicial  aacertalnment,  and  is 
not  arbitrarily  prescribed  by  law,  then  the 
court  has  no  power  to  tax  or  retax  It  at  a 
later  term,  hecause  this  would  be  to  modify 
the  final  Judgment  tn  the  caus^  which  can- 
not be  done  at  a  snbseqaent  term  if  no  mo- 
tion w  other  proceeding  has  carried  tha  mat- 
ter over. 

There  is  another  line  of  cases,  involTlng 
matters  originally  of  equity  cognisance, 
which  support  the  proposition  that  expenses 
and  allowances  of  the  Und  in  controrersy 
here  may  i>e  allowed  at  a  term  after  final 
Judgment,  or,  at  any  rate,  after  a  Judgment 
final  in  the  sense  the  one  btfoxe  us  is;  tor 
It  most  he  remembered  the  proceeding  was 
■till  in  court,  and  the  judgment  already  glT- 
en,  it  final  at  all,  wss  only  so  as  regards 
the  trust  company  and  its  right  to  Invoke 
the  remedy  of  interpleader,  dark  r.  Hill, 
83  Mo.  An>.  116;  Turner  t.  Butler,  66  Ma 
App.  880;  Aaslgnmeat  of  Cteegg,  74  Ma  App. 
58;  State  ex  rel.  Gray  v.  Loan  ABe*n,  102 
Mo.  Apfi.  arc,  77  S.  W.  171;  Scbawacker  t. 
UcLaughUn.  189  Mo.  S33,  40  S.  W.  036; 
Padgett  T.  Smith,  207  Mo.  235,  lOS  S.  W. 
742,  In  sereral  of  those  cases  the  question 
was  adjudged  of  the  right  to  tax  a  referetfs 
fees,  whidb  must  be  fixed  by  the  court,  aft- 
er  the  term  final  Judgment  was  giTen  In 
the  cause;  in  others  the  question  of  tiie 
power  to  allow  an  attorney's  fee  in  a  parti- 
tion suit  or  a  receiroship  case,  and  only 
one  related  to  allowing  costs  to  a  party  who 
filed  a  bill  of  inteiiileader  (Assignment  of 
Gregg).  Still  the  principle  regulating  the 
allowance  to  the  dUFerent  cases  must  be  the 
same,  for  they  all  involved  an  order  at  a 
term  after  Judgment  for  costs  which  were 
not  fixed  by  law,  but  required  ascertatoment 
by  the  court. 

Tlie  most  recent  dedsion  to  potot  Is  Pad- 
gett T.  Smith,  which  is  craiceded  to  be 
against  the  bank's  position  to  the  present 
case,  but  said  to  conflict  with  prior  deci- 
sions of  the  Supreme  Court  not  expressly 
overruled  by  It  Wberetore  it  is  argued 
those  should  be  followed  instead  of  it  From 
the  statement  and  opinion  we  learn  Padgett 
had  tostltided  a  rait  a^Unst  Smith,  to  es- 
tablish a  resulting  trust  to  certain  lands 
held  hgr  the  latter,  and  for  partiUon  of  the 
lands.  Hie  j^atotiff  preralled  to  tba  trial 
Goor^  where  a  fee  was  allowed  his  attor- 


neys. The  defendant  appealed  to  the  Su- 
preme Court,  and  there  the  plaintiff's  attor- 
neys filed  briefs  to  support  of  the  Judgment 
which  was  affirmed.  Afterwards  those  at- 
torn^ presented  a  motion  to  be  allowed  a 
fee  for  services  rendered  to  the  Supreme 
Court,  asserting  the  trial  court  had  lost  Juris- 
diction over  the  cause  by  the  defendant's  ap- 
peal, and  that  when  the  judgment  was  en- 
tered to  said  court  it  oouid  not  have  been 
foreseen  an  appeal  would  be  taken,  and,  even 
if  It  could  have  been,  the  reasonable  value 
of  the  addlUonal  fee  for  servlcea  to  connec- 
tion with  the  appeal  could  not  have  been 
estimated.  On  this  state  of  facts  the  Su- 
preme Court  refused  to  order  an  allowance 
for  a  fee  to  compensate  for  services  ren- 
dered to  said  court  end  held  toe  application 
should  be  made  to  the  circuit  court  which 
would  have  Jurisdiction  to  hear  evidence 
about  the  nature  and  extent  of  the  services 
of  the  attorneys,  and  their  reasonable  valUBi 
and  power  to  allow  the  proper  amount  as 
costs  to  the  platotlfl's  b^alf.  An  order  was 
entwed,  dismlsstog  the  application  without 
prejudice  to  the  right  of  the  platotiff  to  ap- 
ply to  the  circuit  court  We  regard  that  au- 
thority as  controllliv  the  case  at. bar,  and 
cannot  think  of  disregarding  it  This  pro- 
ceeding calls  even  more  cogently  for  a  like 
ruling  because  the  case  never  has  been  final- 
ly determtoed,  as  even  12ie  decree  tor  an 
toteri^eadtog  did  not  dismiss  the  trust  com- 
pany from  the  case,  and,  moreover,  e^ress- 
ly  reserved  the  right  to  ascertain  and  fix  the 
amount  of  the  attorney's  fee  which  was  al- 
lowed to  general  terms  to  favor  the  trust 
rompany.  If  we  did  not  have  the  express 
authority  of  Padgett  t.  Smith,  we  totok 
there  could  be  no  doubt  about  our  duty  in 
toe  premises.  It  is  said  the  reservatton  only 
reserved  the  power  to  fix  the  fee  thereafter 
during  the  term;  but  ae  toe  bank  appealed, 
toe  trust  company  would  be  entitled  to  a 
fee  for  services  on  the  appeal,  if  not  defeat- 
ed, and  these  could  not  be  estimated  to  ad- 
vance, because  the  votk  whlc^  would  be  re- 
quired could  not  be  known.  The  anneal 
might  be  dismissed,  or  it  might  be  prosecut- 
ed. The  more  reasonable  toterpretetion  of 
the  decree  is  ttiat  it  reserved  power  to  fix 
the  trust  company^  fees  whenever  they 
could  be  ascertained.  However,  under  Pad- 
gett T.  Smith,  which  is  in  accord,  wito  Frito 
V.  Etobeon,  14  Oh.  DIv.  642,  the  court  had 
power  to  do  this  witoout  a  reservation. 

It  Is  worth  while  to  remark  that  If  the 
reservation  was  deemed  erroneous,  it  could 
have  been  attached  to  toe  Supreme  Court 
and  a  decision  taken  upmi  ito  meuiing  and 
effect  If  that  court  tbonght  toe  circuit 
court  had  exceeded  ito  power,  it  could  have 
reversed  or  modified  the  decree;  perhaps 
^rould  hAve  radered  toe  drcolt  court  to  as- 
certoto  and  fltc  the  fe^  as  was  doiM  to  Ken- 
dall V.  Marsters,  2  De  O.  F.  &  J.  200.  In 
toe  case  last  cited  toe  Chancellor  altered  <m 
tbe  appeal  tlw  Judgment  given  1^  the  Vice 

Digitized  by  GooqIc 


604 


124  80UTHWBSTBEN  REPOBTSB. 


Obftncellor,  because  It  contained  only  per- 
miaakm  for  the  parties  to  apply  to  tlie  conrt 
as  tbey  sboiUd  be  advised,  and  It  was 
thought  this  reservation  would  not  permit  an 
application  by  the  plaintiff  for  an  allowance 
of  costs.  The  Chanc^or  took  tw  granted 
that  If  such  a  reserratlon  had  been  insert- 
ed in  the  decree,  costs  might  have  been  al- 
lowed after  the  decree  had  been  passed,  and 
therefore  altered  the  decree  by  Inserting  it 
It  seems  to  be  the  chancery  practice  in  Bng- 
land  to  make  orders  allowing  costs  and  ex- 
penses of  different  kinds,  after  a  decree  has 
been  passed  in  gross,  and  even  when  the 
power  to  do  so  Is  not  reserved.  2  Dan.  Cby. 
Prac.  (6  Am.  Ed.)  •993  et  seq.;  Frihs  v.  Hob- 
son,  14  Ch.  DlT.  542.  See,  too,  Forgay  v. 
Conrad,  6  How.  203,  12  L.  Ed.  404.  And 
the  reservation  in  the  decree  of  power  to 
do  this  is  regarded  by  said  courts  as  not 
rendering  the  decree  an  interlocutory  one, 
or  preventing  it  from  being  final  In  the 
sense  that  an  appeal  may  be  taken  from  it 
In  Forgay  v.  Conrad,  snpra,  the  decree  ap- 
pealed from  was  one  adjudging  certain 
deeds  fraudulent  and  void,  and  dIrecUng 
money  to  be  paid  over  to  -the  comidalnant, 
bat  directing  the  master  to  take  an  account 
of  the  profits  of  the  property  ordered  deliv- 
ered from  the  time  of  the  filing  of  the  bill 
nntfl  It  was  delivered  and  of  money  and 
notes  lecetved  by  the  defendant  in  fraud  of 
credlton,  Mbtwltbstandlng  this  reservation, 
the  decree  was  held  to  be  final  In  the  sense 
an  appeal  woold  lie  from  It,  as  It  decided 
the  right  of  the  property  In  contest  In  the 
present  case  the  Supreme  Conrt  entertained 
the  appeal,  and  most  be  taken,  for  the  pur^ 
poses  of  the  proceeding,  to  hare  hrid  the 
judgment  was  final  In  the  sense  that  an  ap- 
peal  would  lie  from  it  Bnt  If  final  for  all 
purposes,  accordhig  to  the  doctrine  of  Pad> 
gett  T.  Smith,  and  the  mle  of  chancery  gen- 
erally, and  especlaUy  In  view  of  the  rasem- 
tion  In  the  decree,  the  elrcnit  conrt  had 
power  to  tax  this  allowance  at  a  snbseqaent 
term. 

The  judgment  Is  affirmed. 

KOBTONI,  CQncnrs. 

RETN0IJ>8,  P.  J.  (dissenting).  I  am  com- 
pelled to  dissent  from  the  condnslon  arrired 
at  In  this  case  by  my  very  learned  Assod- 
ates.  As  will  be  noticed  by  tiie  Tery  clear 
statement  of  facts  by  my  Brother  GOODE, 
the  sole  question  in  the  case  Is  whether  the 
circuit  court  had  Jurisdiction,  after  the  af- 
firmance of  Its  Judgment  by  the  Supreme 
Court,  the  Supreme  Court  neither  revising 
nor  modi^ing  the  Judgment,  nor  remanding 
the  cause,  to  enter  up  any  other  or  further 
ovders,  or  assume  any  farmer  Jurlsdlctton 
in  the  case.  Whatever  may  be  said  of  the 
form  of  the  Judgment  on  which  the  appeal 
was  takffli  to  Uie  Supreme  Conrt,  It  must 
be  hdd  that  It  was  a  final  Judgment  It 
was  so  treated  by  all  the  parties  In  the  case. 


was  accepted  and  acted  on  as  socb  by  the 
Supreme  Court,  and  was  afltarmed  by  that 
court  That  the  circuit  court  when  the  cause 
was  within  its  Jurisdiction  did  not  dispose 
of  the  question  of  costs  in  the  case  by  al- 
lowing and  taxing  fees  for  the  attorneys  for 
the  trust  company  did  not  rmder  the  Judg- 
ment in  the  cause  any  less  a  final  Judgment 
When  the  appeal  was  prayed  for  and  granted 
and  p^fected,  the  circuit  court  lost  all  Ju- 
risdiction of  the  cause.  I  have  always 
thought  this  dementary  law  in  our  state. 
The  reservation  In  the  decree  of  a  right  to 
tax  costs  thereafter,  in  my  opinion  and  on 
an  almost  unbroken  line  of  authority,  was 
a  matter  beyond  the  power  and  Jurisdiction 
of  the  court  City  of  St  Louis  v.  Crow,  171 
Mo.  272,  loc.  ett  280,  281,  71  S.  W.  182.  No 
court  can  In  one  breath  dl^ossees  itself  of 
Jurisdiction,  as  by  allowing  an  anieal,  and 
In  another  retain  Jorisdlctlon  fw  any  pur- 
pose The  attempt  to  Ingraft  onto  onr  prac- 
tice a  rule  which  in  effect  Is  to  say  *V)nGe 
in  court,  always  In  court,"  Is  to  my  mind 
contrary  to  the  spirit  of  our  age  and  tiie 
practice  of  the  courts. 

I  think  that  the  opinions  of  onr  Supreme 
Court  In  St  Louis  v.  Crow,  171  Mo.  272;  71 
S.  W.  132,  and  State  ex  reL  O'Bxiant  t.  K. 
&  W.  By.  Co.,  176  Mo.  443,  75  S.  W.  636,  are 
controlling,  and  settle  the  proposttUniB  here 
put  forward.  It  Is  true  that  in  the  case 
of  Padgett  T.  Smith,  207  Mo.  28S,  IQB  8.  W. 
742,  the  Supreme  Court,  in  an  0{^oo  psr 
curiam,  held  that  the  circuit  court  that  tried 
the  cause  had  Jurisdiction  to  hear  erldenoe 
as  to  the  nature  and  ntoit  of  the  scrvloes 
and  their  reascmable  ralne,  and  to  make  a 
proper  allowance  therefor,  to  be  taxed  as 
costs  after  its  Judgment  had  beoi  affirmed 
by  the  Supreme  Court;  but  I  find  nothhig 
In  this  later  case*  to  show  that  the  question 
was  presented  to  the  court  and  adjudicated 
by  it  as  to  whether  or  not  jurlsdletioD  still 
remained  In  the  circuit  court  It  does  not 
appear  that  ooimaei  woe  beard,  or  that 
there  was  any  opposition  to  the  moUoo,  or 
that  the  pirior  adjudications  of  the  court 
on  Qie  matter  were  in  any  way  called  to  the 
attention  of  the  court ;  and,  wlUIe  It  H  tme 
the  Padgett  Case  Is  the  last  decMfm  of  tiie 
Supreme  Conrt  oa  the  subject,  I  cannot 
think  that  It  Is  the  controlling  one.  M.,  K. 
ft  T.  By.  Co.  T.  Smith,  164  Ma  300^  56  8.  W. 
47a  On  the  omtmry,  I  think  that  Uw  last 
controlling  decision  where  the  matter  was 
directly  before  the  court  is  State  ex  rd.  t. 
K.  ft  W.  By.  Co.,  176  Mo.  44S.  75  &  W.  688. 
I  do  not  wish  to  be  nndorstood  as  holding 
that  a  decision  of  tiie  court,  rendmd  In  a 
matter  in  which  eounsd  has  not  been  heard. 
Is  not  binding  and  antiHoltatlve;  What  I 
do  mean  is  that  It  lends  some  color  to  the 
claim  that  the  court  Itself  did  not  have  to 
mhid,  and  so  did  not  Intend  to  orenrnla^  oUi. 
er  decisions.  Nor  do  I  think  that  baeauss 
the  trust  company  cannot  oune  la  by  moUoo 
in  a  case  which  Is  no  longer  before  the  ooar^ 
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ind  TeeoTor  fees  tor  serrlceB  rendered  In 
that  «ue»  that  It  la  entirely  shnt  out  from 
obtaining  compen8att<m  for  tboae  serrlceB. 
I  see  no  reastm  why  action  sbonld  not  lie 
directly  for  the  recorery  of  those  services 
gainst  the  parties  liable  for  them.  My  posl* 
tlon  here  Is  that  they  cannot  do  that  by  mo- 
tion In  a  cause  which  Is  no  longer  In  court ; 
cannot  do  It  In  a  court  which  has  lost  jarls* 
diction  <tf  the  cause  In  which  the  motion  is 
made.  B^g  very  clearly  of  the  opinion 
that  the  ooncluslon  arrlred  at  by  my  learn- 
ed Associates  Is  in  conflict  with  the  last 
eontroUIng  decision  of  the  Supreme  Court 
above  referred  to  on  this  matter,  I  am  com- 
pelled to  ask  that  the  cause  be  certified  for 
determlnatlra  to  the  Supreme  Court. 


SILLS  et  aL  v.  BURGB  et  aL 
(Kanw  City  Court  of  Appeals.  Missouri.  Jan. 
I&IO.   Rehearing  Deuied  Jan.  24.  1810.) 

1.  BtoKiRS  (I  84*)  —  Actions  fob  Gouins- 

BJONS— BUBDEN  Or  PBOOF. 

In  order  to  recover  commissions  fM  pro- 
cuiing  a  purchaser  for  property,  the  burden  is 
upon  plaintifE  to  show  that  the  owners  employed 
him  to  procure  a  parchaser,  and  that  his  serv- 
ices were  the  procnriog  canae  of  the  sale. 

FBd.  Note.— For  other  cases,  see  Brokers,  Cent 
Dig.  »  104,  106;  Dec  Dig-  fi  84.«1 

2.  Appkai.  and  Bbbob  (8  1031*)— H*infT.lMW 

BBBOB— RtJI.IN08  ON  BVIDBNCE. 

Where  the  evidence  on  a  material  qaestiou 
of  fact  waa  so  conflicting  as  to  leave  It  doubt- 
ful OQ  which  side  it  preponderated*  substantial 
errors  in  rulings  on  evidence  will  ba  considered 
pRjudiciai  and  reversible. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  SS  4038-4046;  Dec  Dig.  i 
1031.^1 

8.  BB0EEB8  (I  85*)  — AonOKB  FOB  COIOIIS- 

aiORS— ADUtssioN  or  Evidence. 

Where  tiie  evidence  tended  to  show  that  a 
letter  written  by  real  estate  agents  to  the  own- 
ers of  property,  stating  that  the  bndters  would 
like  to  ta&  to  the  ownen  about  the  property 
as  BO<Ki  as  the  latter  could  call,  as  they  had 
some  possible  investors  In  view,  and  that  the 
owners  received  and  acted  upon  the  letter  by 
sending  an  agent  to  discuss  the  sale  of  the 
property,  the  letter  was  admissible  in  an  action 
for  commissions  for  procuring  the  sale  of  the 

firoperty,  being  the  initiatory  act  which  resulted 
n  the  brokers^  employment 

rBd.  Note— For  other  cases,  see  Brokers,  Cent 
Dig.  M  108,  112;  Dec  Dig.  I  85.*] 

4.  BVXDKROX  (II  71, 100,  265*1— MailUTO  Lbi- 
TKB. 

In  an  action  by  a  brcAer  tor  compensation 
the  receipt  of  a  letter  by  a  property  owner  from 
real  estate  brokers,  which  was  part  of  a  broker's 
contract  of  employment,  could  be  proved  by 
showing  that  it  was  properly  addressed,  stamped 
mnd  deposited  in  the  mail,  which  would  raise  a 
pnmmption  that  it  was  received  by  the  ad- 
dressee, or  by  the  tatter's  subsequent  aduiisslons 
that  he  received  1^  or  by  eircumstanees  show- 
ing tiiat  fact 

TEM.  Note.— For  other  cases,  see  Evldeneet 
rent.  IMir.  H  92.  123%,  102^1030;  Dec  Dig. 
H  71,  100,  285.*] 


5.  BviDENOE  (I  71*)— FBBnniPTiom-BlOBiPT 

or  t^TTEB. 

Where  there  was  no  evidence  that  a  letter 
constituting  a  part  of  a  contract  was  mailed; 
that  the  writer  testiSed  that  he  dictated  it  to 
his  8t«D(wraph«r  and  according  to  the  usual 
course  of  DUBiness  It  most  have  been  mailed,  did 
not  raise  a  presumption  that  it  was  received 
by  the  addressee. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  j  92;  Dec  Dig.  i  71.*] 

6.  Bbokxbs  (S  86*)— Actions  fob  Coions- 

SIOHB— STTIYIOIBNCT  OF  BVXDBRCB. 

In  a  broker's  action  tor  commissions  for 
procuring  the  sale  of  property,  evidence  held 
to  show  that  defendants  received  plaintiff's  let- 
ter stating  that  he  desired  to  have  defendant 
call  with  a  view  to  selling  the  property. 

[Ed.  Note.— For  other  cases,  see  Brokers,  Dec 
Dig.  I  8&*] 

7.  Apfeai.  aud  Bbbob  (I  837*)— Review. 

In  determining  whether  a  copy  of  a  letter 
written  by  plaintiff  addressed  to  defendant  was 
properly  excluded  when  offered  by  plaintiff  on 
the  ground  that  the  evidence  did  not  show  a 
delivery,  the  evidence  as  to  delivery  of  the  let- 
ter should  he  viewed  from  the  standpoint  of 
plaintiff's  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Dec  Dig.  I  837.*] 

8.  EviDBNCE  {§  241*)— Agents— Admissions. 

Id  an  action  by  brokers  against  several 
defendants  for  commissions  for  procuring  a  pur- 
chaser for  property  after  plaintiflte  had  intro- 
duced evidence  tending  to  snow  that  one  of  de- 
fendants authorized  his  son  to  communicate  with 
plaintiff  as  to  the  sale  of  the  property,  which 
action  of  BXuA  defendant  was  with  the  knowl- 
edge and  consent  of  the  other  defendants,  evi- 
dence was  admissible  as  against  all  of  defend- 
ants as  to  statements  of  the  son  of  such  defrad- 
ant  to  plaintiffs  relating  to  the  sale  of  the 
land. 

[Ed.  Note.— 'For  other  cases,  see  Eridcnce, 
Cent  Dig.  Si  887-892;  Dec  Dig.  fi  241.*] 

9.  Pbihcipal  and  Aobnt  ({  23*)— HblatioH 
— StnmoiBNCT  OF  Evidence. 

Id  a  broker's  action  against  several  defend- 
ants for  commlssiona  for  procuring  the  sale  of 
realty,  evidence  held  to  sustain  a  finding  that 
one  defendant  anthorised  negotiations  for  the 
sale  la  another  defendant  and  that  the  latter 
and  his  son  were  the  agents  of  another  de- 
fendant in  tbe  transaction. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent  Cent  Dig.  I  41;  Dec  Dig.  I  23.*] 

10.  Tbial  (S  2!e*)— Actions— Instbuctions— 
Confobuitt  to  Issues. 

In  a  real  estate  broker's  action  for  commis- 
sions for  procuring  the  sale  of  land,  where  there 
was  mnch  evidence  to  show  plaintiffs'  employ- 
ment to  make  the  sale,  and  tnat  they  procured 
the  purchaser,  and  plaintiffs'  evidence  did  not 
justify  an  inference  that  they  abandoned  the 
employment  or  negotiations  with  the  final  pui^ 
chaser,  so  that  all  of  those  questions  were  is- 
sues, an  instruction  that,  if  plaintiffs  discon- 
tinued further  negotiations  with  the  purchaser 
and  defendants  afterwards  made  a  sale  through 
another,  tiie  jury  should  find  for  defendants, 
was  erroneous,  as  injecting  an  Issue  not  made 
by  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Trial,  Ceut 
Dig.  Si  506-612;  Dec.  Dig.  |  252.*] 

11.  Trial  (|  194*)  —  Instkuotions  —  Weight 
OF  Evidence. 

Where,  in  an  action  for  commissions  for 
procuring  the  sale  of  land,  there  was  evidence 
tending  to  show  that  the  person  whom  defend- 
ants claimed  made  the  sale  was  brought  into 
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the  action  for  the  paipoM  ot  depriving  plaintiffs 
of  their  commieaionB^  it  waa  error  to  instmct 
that  there  waa  no  evidenoe  that  aoch  peraon 
waa  naed  br  defendant*  to  deprive  i^ainuila  of 

their  commlssioDB. 

[Ed.  Note.— For  other  caeeB,  see  Trial,  Cent 
1%.  Is  413,  439-441,  440-454,  4!>6--4d6 ;  Dec. 
Dig.  i  194.»] 

Appeal  from  Circuit  Coart,  Jackson  Coun- 
ty;  T.  J.  Seehorn,  Judge. 

Action  by  Albert  M.  Sills  and  another 
against  Sictiard  H.  Burge  and  others.  From 
a  Judgment  for  defendants,  platntUCa  ai^eaL 
Beverged  and  remanded. 

Ball  &  Inland,  for  appellanti^  Peak  ft 
StroUier,  for  respondents. 

JOHNSON,  J.  PlalntlffB,  real  estate  agents 
In  ELansas  City,  brought  tlits  action  to  recov- 
er a  commission  of  ^,500,  alleged  to  be  due 
them  on  account  of  the  sale  of  certain  real 
estate  In  Kansas  City  belonging  to  defend- 
ants. A  trial  to  a  jury  resulted  in  a  verdict 
and  Judgment  for  defendants.  Numerous 
errors  are  assigned  by  plaintiffs,  who  bring 
the  case  here  by  appeal.  These  assignments 
relate  either  to  the  Instructions  or  to  rul- 
ings on  the  admission  or  rejection  of  evi- 
dence. The  issue  of  the  employment  of 
plaintiffs  as  agents  to  nell  the  property  was 
warmly  contested,  as  was  also  the  issue  of 
whether  or  not  their  efforts  were  the  procur- 
ing cause  of  the  sale.  Both  parties  adduced 
substantial  evidrace  in  support  of  their  re- 
spective conations.  Material  facts  dis- 
closed by  the  evidence  of  plaintifEs  thus  may 
be  stated: 

Defendants  Bui^e  and  Mary  B.  Long, 
brother  and  sister,  inherited  two  tracts  of 
land  In  Kansas  City,  one  of  40  acres,  the 
othOT  of  80  acres.  Defendant  Robert  J.  Long 
is  the  husband  of  Mary.  In  1899  defendants 
gave  an  option  to  purchase  the  land  to  a 
Mr.  Gulona,  and  he  enlisted  the  services  of 
plalntlfFs  to  aid  him  in  making  an  advanta- 
geous sale.  He  failed  to  accomplish  his  pur. 
pose,  and  the  option  expired.  Plaintiff  Sills 
states  that,  acting  on  behalf  of  his  firm,  he 
wrote  a  letter  to  defendant  Robert  J.  Long 
in  February,  1900,  about  the  sale  of  the  land, 
and  that  a  few  days  later  David  Long,  aon 
of  Robert  and  Mary,  called  on  him  in  re- 
sponse to  the  letter.  Sills  testified:  "He 
[David]  said  that  his  father  received  a  let- 
ter from  us  In  reference  to  the  sale  of  the 
pn^rty.  I  told  him  that  I  wanted  a  price 
on  t)oth  the  40  and  80  acres.  He  said  he* 
would  see  bis  father  and  Mr.  Surge,  and  let 
me  know  In  a  day  or  two.  •  •  *  He 
came  in  in  a  day  or  two  and  gave  me  a  price 
*  •  •  of  $1,500  per  acre  for  the  80  acres 
and  $2,000  per  acre  for  the  40  acres.  He 
asked  me  previous  to  this  what  the  commis- 
sion would  be.  I  told  him  2%  per  cent" 
The  letter  which  plalntiCTs  claim  Initiated 
the  transaction  was  dated  February  13,  1900, 
and  was  addressed  to  defendant  Robert  J. 


liong.  Its  contratB  wen  as  follows:  *^e 
would  like  to  talk  to  yon  about  9ome  of 
your  acre  property  aa  soon  as  you  can  find 
it  convenient  to  call  at  our  ofSce,  820  Wal- 
nut St  We  have  parties  Id  view  who  have 
some  money  to  invest,  and  we  might  be  able 
to  sell  them  some  of  your  proper^." 

Plaintiffs  made  strenuoos  and  repeated, 
but  nnsuecessf  ol,  attempts  to  Introduce  this 
letter  in  evldmce,  and  the  refusal  of  the 
court  to  admit  It  consdtutes  one  of  the  prin- 
cipal errors  assigned,  rnie  original  lettw 
was  not  produced,  but  plalntUCs  bad  a  copy 
and  endeavored  to  lay  the  foundation  for 
Its  admhralon.  Mr.  Sills  testified  that  be 
dictated  the  letter  to  bU  stenogr^her,  and 
claims  that  In  the  usual  course  of  the  busl- 
nes  of  his  office  It  must  have  t>een  mailed, 
but  he  cannot  state  that  he  mailed  it,  and 
no  witness  testified  to  tiavlng  mailed  it  The 
parties  to  -whom  the  letter  referred  as  pro- 
spective purchasers  composed  a  syndicate 
that  afterward  was  Incorporated  under  the 
name  of  the  Ablngton  Laud  Company.  Aft- 
er David  Long  had  given  platntlffs  a  price 
on  the  land.  Sills  obtained  an  offer  of  $100.- 
000  for  the  80-acre  tract  from  one  of  the  syn- 
dicate— George  D.  Ford — and  went  to  the 
home  of  defendant  Long,  where  he  saw  Mr. 
Ijong  and  told  him  of  the  offer.  Sills  testi- 
fied: "Mr.  Long  said  that  he  would  see.  He 
first  asked  me  what  our  commission  would 
be.  I  told  him  2^  per  cent  I  also  stated 
to  him  before  I  made  that  offer  that  his  son 
David  Long  bad  left  the  property  with  me 
for  sale.  He  said,  'Yes;  I  know  he  has.' 
Then  he  asked  me  what  our  commission 
would  be.  I  told  him  2%  per  cent  He  said, 
'I  will  see  Mr.  Burge  and  talk  with  Mrs. 
Long,  and  let  you  know  soon.*'*  A  short 
time  after  this  conversation,  David  Long 
called  on  Sills  and  told  him  that  defend- 
ants would  not  take  less  than  $1,500  per  acre 
for  the  tract  SUIs  communicated  this  infor- 
mation to  the  syndicate.  Afterward  the  syn- 
dicate purchased  both  tracts  from  defend- 
ants for  $1,500  per  acre.  The  sale  was  con- 
summated without  the  intervention  of  plain- 
tiffs, and  defendants  rejected  the  claim  of 
plaintiffs  to  the  commission.  This  salt  fol- 
lowed. 

Defendant  hong  denies  that  he  received 
the  letter  plalntUts  claim  ta  have  sent  blm ; 
that  be  sent  bis  son  to  see  platotiffs  In  re- 
sponse to  the  letter;  that  he  employed  or 
authorized  his  son  to  employ  plaintiffs ;  that 
he  acknowledged  to  Sills  that  he  had  author* 
Ized  his  son  David  to  employ  plaintiffs;  that 
be  asked  Sills  what  his  commission  would 
be,  or  In  any  way  treated  him  as  the  a^nt 
of  def»idants,  or  that  plaintUfa  bad  any- 
thing to  do  with  selling  the  property.  In 
fine,  he  denies  the  whole  story  of  plaintiff 
SUIs  except  the  fact  that  Sills  called  at  his 
house  and  offered  him  $100,000  for  the  80- 
acre  tract   David  Long  likewise  repudiates 
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In  toto  hit  connection  with  tbe  transaction 
as  detailed  by  plaintiffs.  Defendants  all  ad- 
mit that  nothing  was  done  bj  any  of  them 
In  relation  to  the  sale  of  the  land  without  the 
knowledge  and  consent  ot  tbe  others,  but 
they  say  that  the  sale  was  brought  about 
through  the  serrlces  of  a  Mr.  Johnson,  a 
stone  mason,  who  operated  a  quarry  on  the 
land,  and  that  to  him  they  paid  a  commis- 
sion of  one  and  one  quarter  per  cent 

We  have  stated  only  those  facts  which 
give  a  general  view  of  the  issues.  The  rec- 
ord is  voluminous,  and  teems  with  circum- 
stances of  more  or  less  importance.  The  bur- 
den which  plalntlfFs  labored  bard  to  sustain 
was  to  show,  first,  that  defendants  employed 
them;  and,  second,  that  their  services  were 
the  procnrlng  cause  of  the  sale.  A  carefni 
reading  of  the  record  leaves  us  In  the  situa- 
tion of  being  unable  to  form  an  opinion  on 
tbe  subject  of  which  side  has  succeeded  in 
tipping  the  evidential  scale  with  the  greater 
weight  of  the  evidence.  The  conclusion  urg- 
ed by  plaintiffs  that  they  were  employed  to 
sell  the  property,  did  sell  It,  and  are  being 
deprived  of  their  reward  under  the  specious 
pretext  that  they  were  not  employed,  and 
that  a  stone  mason  made  tbe  sale,  is  Jnst 
as  permissible  under  tbe  evidence — ^but  no 
more  so — than  the  Insistence  of  defendants 
that  plalntlfTs  are  mere  interlopers. 

With  the  evidence  In  this  condition,  we  are 
constrained  to  say  that,  if  the  trial  court 
committed  substantial  error  against  plain- 
tiffs In  the  rulings  on  evidence,  such  error 
must  be  deemed  prejudicial,  since  we  must 
assume  tliat,  with  evidence  so  evenly  bal- 
anced, a  little  weight  added  to  either  side 
would  give  tbe  preponderance  to  that  side. 
Consequently,  should  we  find  that  tbe  court 
improperly  excluded  tbe  letter  plaintiffs 
claim  they  sent  defendant  Long  on  Febru- 
ary 13,  1900,  we  must  bold  the  error  preju- 
dicial. Reasonably  construed,  that  letter 
was  an  application  for  employment  It  was 
tbe  initiatory  act  that  resulted  in  the  rela- 
tion of  principal  and  agent  between  the  par- 
ties, and  Its  exclusion  by  tbe  court  could  not 
fail  to  impress  the  Jury  with  the  idea  that 
plaintiffs  were  lame  In  their  proof,  and  that 
in  tbe  mind  of  the  court  they  could  not  lay 
tbe  foundation  stone  on  which  tbe  super- 
structure of  their  case  must  rest.  The  fact 
that  tbe  letter  bad  been  mailed  to  Mr.  Long 
and  receive  by  him  could  be  proved  In  two 
ways:  First  That  the  letter  properly  ad- 
dressed and  stamped  bad  been  deposited  In 
tbe  United  States  mails.  With  proof  of  that 
character,  the  presumption  of  law  would 
arise  that  the  addressee  received  tbe  letter. 
Second.  If  nnable  to  produce  competent  evi- 
dence on  which  to  found  a  constructive  de- 
livery, plaintiffs  still  ml^t  prove  the  fact 
of  delireiy  by  tbe  snbseqaent  admissions  of 
Mr.  tjong,  the  addressee,  that  be  had  recelvi- 
ed  the  letter,  or  by  facto  and  clrcmnstances 
tendliv  to  show  that  he  had  received  It 


The  learned  trial  judge  was  right  in  ruling 
that  plaintiffs  had  failed  to  show  a  construc- 
tive delivery.  Recently  we  have  dealt  with 
this  subject  In  three  cases — Goucber  v.  Nov- 
elty Co.,  116  Mo.  App.  99,  91  S.  W.  447; 
Ward  V.  Morr,  119  Mo.  App.  83,  95  S.  W, 
964;  Grain  Co.  v.  Railway,  120  Mo.  App. 
203,  96  S.  W.  681— and  we  refer  to  those 
decisions  tor  the  reasons  which  support  the 
present  ruling.  But  we  think  the  court  err- 
ed in  excluding  the  letter  for  the  reason  that 
the  evidence  of  plaintiffs  tends  to  show  that 
Mr.  Long  actually  received  It  and  acted  on 
it  Proof  of  a  constructive  delivery  is  but 
a  legal  snbstltate  for  proof  of  actual  de- 
livery, and,  with  proof  of  the  latter  charac- 
ter, what  difference  can  it  make  that  plain- 
tlfCS  are  unable  to  adduce  competent  evi- 
dence of  a  constmctlve  delivery?  The  real 
thing  is  always  better  than  the  substitute; 
We  admit  the  fact  testified  to  by  plaintiff 
Sills  that  the  son  of  Mr.  Long  called  and 
stated  be  came  in  response  to  the  letter 
would  not  of  Itself  establish  the  fact  that 
tbe  letter  had  been  received,  but  tbe  admis- 
sion of  defendant  Long  to  the  effect  that 
be  bad  sent  bis  son  to  attend  to  the  business 
certainly  justifies  the  inference  that  he  sent 
bis  son  In  response  to  the  letter,  and  there- 
fore liad  received  the  letter.  Such  Inference 
Is  strengthened  by  the  subsequent  conver- 
sation which  proceeded  on  the  basis  of  tbe 
existence  between  the  parties  of  the  relation 
of  principal  and  agent  Of  course,  we  are 
viewing  the  facts  from  the  standpoint  of 
plaintiffs'  evidence,  but  this  Is  the  position 
that  should  be  occupied  in  the  consideration 
of  the  question  of  the  admissibility  of  the 
letter.  We  think  its  exclusion  was  error. 

Further,  we  think  the  oourt  erred  In  sus- 
taining the  objections  of  defendants  Burga 
and  Mrs.  Long  to  evidence  of  the  statements 
of  David  Long  to  plaintiffs  relating  to  the 
business  of  selling  the  land,  offered  after 
plaintiffs  had  introduced  evidence  tending  to 
show  that  defendant  Long  had  selected  bis 
son  as  a  channel  of  communication  with 
plaintiffs,  and  that  whatever  defendant  Long 
did  in  the  way  of  effecting  a  sale  was  with 
the  full  knowledge  and  consent  of  his  oode- 
fendants.  Before  many  of  these  objections 
were  sustained,  the  following  testimony  of 
Burge,  given  at  a  former  trial,  had  been  In- 
troduced: "Mr.  Burge,  I  am  not  certain 
whether  I  asked  you  or  not  but  it  Is  true, 
isn't  It  that  whenever  Mr.  Long  or  any  of 
you  pat  a  price  on  your  property  for  sale, 
It  was  done  after  a  conference  among  all  of 
you  and  with  authority  of  all  of  yon?  A. 
Tes,  sir ;  they  would  all  be  consulted  about 
it  Q.  Any  prices  that  were  put  on  the 
prop^ty  was  with  the  authority  of  all?  A. 
Tes.  Q.  And  If  It  was  put  In  the  hands  of 
any  agent  at  a  certain  price  to  sell,  If  that 
was  done  by  Mr.  Long,  or  either  of  you* 
why  that  was  satisfactory  to  Mrs.  JMOg.  or 
to  you?  A.  We  always  met  and  consnited. 
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<^  Btfon  yon  did  thatT  A.  Tes,  ilr." 
Mr.  Biir^  denied  knowledge  of  the  employ- 
ment either  of  David  Long  or  of  plaintiffs, 
but  the  Jury  were  entitled  to  Infer  that 
plaintUfs  were  telling  the  troth,  and  that 
Bnrge  did  authorise  all  that  was  done  in  the 
matter  by  defendant  Long.  There  Is  ample 
«rldaice  In  the  record  of  the  fact  that  Mrs. 
Long  bad  made  her  hnsband  and  her  son 
faer  agents,  and  we  think  that  eridence  of 
the  statements  and  acts  of  David  were  ad- 
missible as  to  all  of  the  defendants. 

Objection  Is  off^^d  to  the  following  In- 
•tmctlon  given  at  the  request  of  defendants: 
"The  conrt  instructs  the  Jury  that,  If  they 
find  from  the  evidence  that  after  the  prop- 
osition from  the  witness  Ford  was  rejected, 
neither  of  the  plaintiffs  had  any  further  ne- 
gotiations with  the  witness  Ford  or  those 
associated  with  him,  but  that  plaintiffs  then 
and  there  dropped  said  negotiations,  and 
that  afterwards  the  defendants  through  the 
witness  Johnson  negotiated  a  sale  of  the 
lend  mentioned  in  the  evidence  to  the  wit- 
ness Beals  and  those  associated  with  him, 
and  that,  by  the  terms  of  such  sale,  the  one- 
half  acre  tract  used  for  school  purposes  and 
the  three-quarter  acre  tract  on  which  defend- 
ant Burge's  house  was  situated  were  exclud- 
ed from  such  sale,  and  that  the  rest  of  said 
land  was  sold  for  the  sum  of  $180,000.  then 
the  verdict  of  the  jury  must  be  for  the  de- 
fendants." As  we  have  said,  there  Is  ample 
evidence  that  plaintiffs  were  not  employed  at 
all  by  defendants,  but,  on  the  other  hand, 
there  Is  abundant  evidence  of  the  employ- 
ment and  of  the  fact  contoided  for  by  plain- 
tiffs that  they  procured  the  purchasers  to 
whom  defendants  sold  the  land.  Under  tiie 
hypothesis  presented  by  the  evidence  of 
plaintiffs,  we  find  no  Justification  In  the  rec- 
ord for  a  reasonable  inference  that  plain- 
tiffs abandoned  the  employment  or  dropped 
negotiations  with  the  syndicate.  The  main 
issues  of  fact  were  few  and  were  clearly  de- 
fined by  the  evidence.  Plaintiffs  either  were 
employed  as  agents,  or  they  were  not  em- 
ployed. They  either  found  the  purchaser 
and  began  the  negotiations  that  culminated 
in  the  sale,  or  they  did  not  The  instruction 
was  erroneous  for  the  reason  that  It  inject- 
ed an  Issue  into  the  case  not  made  by  the 
pleadings  and  evidence. 

Objection  also  is  made  to  this  Instruction 
given  for  defendants:  "The  court  Instructs 
the  jury  that  there  is  no  evidence  In  this 
ease  that  the  witness  Johnson  was  used  by 
any  of  the  defendants  for  the  purpose  of 
depriving  or  attempting  to  deprive  the  plain- 
tiffs of  a  commission  upou  Uie  sale  of  the 
property  described  In  the  petition."  That 
Instmctlon  Is  bad  for  the  reason — If  for  no 
other — that  facts  and  circumstances  in  evi- 
dence do  rapport  very  strongly  the  conclu- 
sion that  Johnson  was  Imported  into  the 
transaction  for  no  other  purpose  than  that 


of  deriving  plalntlflFs  of  a  commission  Jost 
I7  due  them.  Plalntiffls  were  entitled  to  ar- 
gue to  the  Jury,  and  the  Jury  would  have 
been  Justified  In  believing,  that  Joliiwm  was 
set  by  defendants  In  pursuit  of  game  flush- 
ed up  by  plaintiffs.  He  was  niot  a  real  estate 
agent,  but  a  stone  cutter.  He  was  a  tenant 
on  the  land,  had  been  patnmized  by  defend- 
ants, and  accepted  employment  in  a  business 
outside  his  calling  for  half  the  compensation 
plaintiffs  had  agreed  to  accept  Sacb  fkets 
are  suggestive  of  colhulon  and  sharp  prac- 
tice, and  plalntlfCi  should  have  been  left 
free  to  comment  on  them,  instruction 
before  us  deprived  them  of  tills  priTilege^ 
and  therefore  Is  erroneous. 

We  have  noticed  the  only  errors  we  find 
In  the  record.  The  judgment  is  reversed, 
and  tiie  cause  remanded.  All  concur. 


BENNETT  v.  GRTSTAIj  OARBONATB 
HUB  CO. 

(St  Louis  Court  <^  Appeals.   MIssoox!.  Jan. 

18,  1910.) 

1.  Masteb  and  Sebvant  (i  107*)— Ihjttbt  to 
Sebvant— Safe  Place  in  Which  to  Wore 
— Obliqation  or  Masteb. 

Where  the  place  In  which  a  servant  worira 
is  reasonably  Bofe,  and  it  is  the  particular  worh 
done  that  renders  It  unsafe,  and  the  dangen  are 
transitory  and  inherent  In  the  manner  in  which 
the  woik  is  done,  and  the  servant  peifomu  the 
work  in  his  own  way,  the  rale  requiring  a  mas- 
ter to  furnish  a  reasonably  safe  place  does  not 
obtain. 

[Ed.  Note.-'For  other  casea  see  ICastw  and 
Servant  Dea  Dig.  |  107.«] 

2.  Masteb  and  Sebvant  (9  10T*>— Irjitbt  to 
Sebvant— Sajx  Place  in  WmoH  to  Wobk 

—Obhoation  of  Masteb. 

Where  the  place  in  whidi  a  servant  works 
Is  reasonably  safe  in  Itself,  and  the  master  neg- 
ligently orders  a  servant's  act  which  readers  the 
place  unsafe  and  occasions  an  injury  to  the 
servant  a  prima  fade  liability  artoes  because 
of  the  negligent  order,  unless  the  dangers  are  so 
obvious  as  to  preclude  recovery  on  the  theory  of 
contributory  negligence  or  of  assumptioa  of 
risk,  considering  that  the  order  of  the  master  im- 
plies an  assumption  that  the  place  is  reaaonai>ly 
safe. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  8  107.*] 

3.  Masteb  and  Sebvant  {{  286*)— Iwjuet  to 
SEBVAira  —  Neglioehce  ~  QuESiioir  roa 
Jdet. 

A  servant  In  a  stone  quarry  was  directed 
by  the  foreman  to  remove  a  particolar  rock 
from  a  body  of  stone  shattered  by  blasting.  On 
the  removal  of  the  rock  another  stone  supported 
by  it  rolled  out  and  Injured  him.  The  foreman 
by  the  exercise  of  ordinary  care  could  have  seen 
the  probable  result  which  .was  not  obvious  to 
the  servant  The  direction  of  the  foreman  was 
peremptory,  ffeldt  that  the  ncidlgence  of  the 
master  was  for  the  Jury. 

[Ed.  Note.--For  other  eases,  see  Master  and 
Servant  Cent  Dig.  H  lOlO-lOtfO;  Dea  Dig.  I 
286.*] 
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4.  Mabtik  and  Sebtant  n  280*)— IKJUBT  TO 
F!eBVART  —  CONTBIBUTOBT   NlOLXO>llOB  — 

Question  fob  Jubt. 

The  qaeation  of  the  serrast's  cmtribntory 
ocgllgence  was  for  the  Jut7, 

[Ed.  Note^For  oQxtt  cawa,  m«  Master  and 
Sprrant,  Cent.  Dlff.  H  1089-1182;  Dec  Dig.  I 
28ft*} 

tE.  MAmn  AND  Sebtant  (|  28S*)— Iitjubt  to 
Servant— AssvMFTioN  or  Risk— Question 

FOB  JUBT, 

The  auestlott  of  the  servant's  asaamptlon  of 
risk  was  for  the  Jury. 

[Ed.  Note.— For  other  eases,  see  Master  and 
fiervant,  Cent.  Dig;  i|  106&-1068:  De&  Dig.  i 

288.  *] 

4.  MASm  AND  SeBVANT  (8  28E^>— INJOBT  TO 

Sebtant— Contbibutqbt  Neolioence. 
A  servant  doing  an  act  under  the  express 
direction  of  the  master's  fbreman  may  not  he  de- 
clared-nesllgent  as  a  matter  of  law,  nnless  the 
dangers  Incident  to  the  act  are  so  threatening 
and  immineDt  as  to  portray  obvious  peril,  and, 
where  it  appears  that  he  may  safely  perform  the 
act  by  nennslng  care  on  his  part,  tne  qaestlon 
of  eontribatory  negligence  is  lor  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
flprvant,  Gent  Dig.  H  108&-1132;  Dec.  Dig.  | 

289.  •] 

7.  Masteb  and  Sebvant  (B  203*)— Injubt  to 
Sebvant— Assdhftion  or  Risk. 

Generally  a  servant  does  not  assume  the 
risks  from  the  master's  negligence,  however  ob- 
vious. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  588;  Dea  Dig.  {  203.*] 

8.  Masteb  and  Sebtant  (I  222*)— Injdet  to 

SEBVANT<— ASSUICFTION  OF  B18E. 

A  servant  must  obey  the  reasonable  orders 
of  the  master,  and,  where  he  Is  directed  to  i>er^ 
form  a  task  which  apparently  he  may  safely  do 
without  injury  to  himself,  he  does  not  as  a  mat- 
ter of  law  assume  the  risk,  especially  where 
the  order  Is  repeated  in  an  urgent  manner,  and 
the  servant  is  not  given  an  opportunity  to  re- 
flect, for  In  assumption  of  liu  there  most  be 
present  the  clement  of  assent,  express  or  Im- 
plied. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  SS  648-651;  Dec.  Dig.  § 
222.*] 

fi.  Masteb  and  Sebtant  ({|  101,  102*)— Safe 

PI.ACE  TO  WOBK— OBUOATION  OF  MaOTEB. 
The  dnty  of  a  master  to  furnish  a  reason- 
ably safe  place  In  which  to  woric  is  discharged 
where  he  exercises  ordinary  care  In  furnishing 
the  servant  a  place  as  reasonably  safe  as  the 
character  of  the  work  permits. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  H  171-192;  Dec  Dig.  H 
101,  !(&•} 

la  Masteb  and  Sebtant  (|  291*)— Inbtbuc- 
tio  n8— Evidence. 

Where,  in  an  action  for  Injuries  to  a  serv- 
ant In  a  stone  quarry,  the  evidence  showed  that 
the  foreman  ordered  the  servant  to  piy  out  a 
rock  from  a  stone  ledge  shattered  by  blasting, 
when  by  the  exercise  of  ordinary  care  be  could 
have  foreseen  the  probable  result,  which  the 
•ervant  could  not  foresee  from  his  position,  ne- 
cessitating, in  order  to  authorise  a  verdict  for 
the  servant,  that  the  jury  find  that  the  foreman 
knew  or  by  the  exercise  of  ordinary  care  might 
have  known  that  the  removal  of  the  rock  as  di- 
rected by  him  would  cause  another  one  to  fall 
and  injure  the  servant,  an  Instruction  requiring 
a  fioding  that  the  master  Imew  that  the  stone 
ledge  had  become  insecure  and  dangerous  be- 
canae  of  his  negligence  and  liable  to  fall  on  and 


Injure  tiie  wmnt  was  erraieouB  because  of 
the  absence  of  evidence  on  whltA  to  predicate  It 
[Ed.  Note.— For  other  cases,  see  Master  and 
^rvant.  Cent  Dig.  ff  im-U47;  Dec.  Dig.  | 

11.  Maskb  and  Sebtant  (%  296*)— Injubt  to 
Sebvant— CONTBIBUTOBT  Nboligbnob- In- 

BlBUCnONS. 

Where  the  danger  to  a  servant  Is  threaten- 
ing, glaring,  and  apparent  the  court  may  deter> 
mine  as  a  matter  of  law  his  contributory  negli- 
gence, but  a  jury  may  acquit  the  defendant  on 
the  ground  of  contributory  negligence  where 
nothing  more  appears  than  that  plaintiff  en- 
countered a  risk  which  a  person  of  ordinary  pru- 
dence would  have  avoided,  so  that  an  instruc- 
tion which  lequJres  a  finding  of  freedom  from 
omtribnto^  negligence  unless  the  conditions 
around  plaintiff  were  "such  as  to  threaten  such 
glaring,  »>parent  and  immediate  danger  that  a 

Enon  of  ordlnaiy  care  and  prudence  would 
TO  refused  to  work"  under  tne  drcamstanees 
was  erroneous, 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |f  1180-1194;  Dec  Dig.  | 
296.*] 

AsHpeal  from  Circuit  Court,  Lincoln  Cotm- 

;  James  D.  Bamett;  Judge. 

Action  by  George  Bennett  agabut  the  Crys- 
tal Carbonate  Lime  Comiwny.  From  a  Jodg- 
m«it  for  plaintiff,  defendant  appeals.  Be- 
Tersed  and  remanded. 

McKelgJian  &  Watts  and  W.  B,  Gentry,  for 
a^iellant  Dudley  &  Mmer,  tor  respondrat 

NOBTONI,  J.  This  ts  a  suit  for  damages 
accmed  to  ^alntlff  on  aocoimt  of  personal 
Injnrles  received  throng  tbe  allied  negli- 
gence of  the  defendant  The  |>lalntlff  tecor- 
ered.  and  defoidant  aiq>ealB. 

While  In  defendBnt*s  ^ploy  and  engaged 
as  a  latwrer  In  Its  stone  quarry,  plaintiff  was 
serlonsly  Injured  as  a  resolt  of  a  large  stone 
rolling  npim  his  limb.  It  appears  that  while 
he  was  wgaged  under  the  Immediate  direc- 
tion of  his  f&ronan  in  prying  a  particnlar 
stone  out  of  a  large  mass  another  stone, 
which  had  theretofore  been  held  In  position 
by  the  one  which  plaintiff  sought  to  remove, 
wss  thereby  precipitated  forward  and  occa- 
sioned bis  injury.  The  eTtdence  tends  to 
prove,  too,  that  tbe  act  In  which  plaintiff 
was  engaged  at  the  time  did  not  threaten  Im- 
mediate peril,  although  the  rrault  might  have 
been  foreseen  by  the  foreman  who  directed 
the  work. 

To  a  complete  nnderstandlng  of  Ihe  cue^ 
it  will  be  necessary  to  state  the  facts  some- 
what ftztenslTely.  Defendant  owns  and  op- 
erates ft  stone  qnarry  In  a  bluff  on  the  Mis- 
souri rlTer  in  Lincoln  county.  The  quarry 
bices  toward  the  east,  aid  hss  been  wortced 
from  the  top  at  the  bluff  to  a  point  near 
about  the  leTel  of  the  rlrer  bank.  The  depth 
of  tbe  quarry  is  about  60  feet  After  tbe 
stone  Is  qnarrled.  It  Is  reduced  to  small  par^ 
ticles,  to  the  end  of  running  it  through  a 
cradling  machine;  The  work  of  reducing  the 
stone  to  small  [Uirtlcles  Is  done  by  the  labor- 
ers with  sledge  hammers,  and  this  Is  the  woA 
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for  whleh  plaintiff  was  employed,  althot^h 
he  assisted  otherwise  about  Uie  quarry  as 
well.  Through  the  means  of  ezpIoBlres,  de- 
fendant had  separa'ted  from  the  ledge  of  rock 
In  the  bluff  a  portion  thereof,  say  40  or  60 
feet  In  length,  about  6  or  7  feet  In  width,  and 
probably  the  same  in  depth.  This  mass  of 
stone,  the  larger  portion  of  which  had  been 
shattered  by  the  blasting,  lay  upon  the  floor 
of  the  quarry,  and  the  laborers  had  been  en- 
gaged for  several  days  In  reducing  the  same 
a'nd  clearing  It  up  for  the  crasher.  It  seems 
the  entire  mass  had  been  cleared  up  and  dis- 
posed of  except  a  portion  In  the  northwest 
comer  of  the  quarry,  which  is  described  to 
be  about  12  feet  In  length,  7  feet  In  width, 
and  6  feet  In  height.  This  particular  portion 
of  the  stone  had  been  severed  from  the  ledge 
in  a  solid  mass ;  that  is  to  say,  although  oth- 
er portions  had  been  considerably  crnehed  and 
crumbled  as  a  result  of  the  heavy  blast,  the 
portion  referred  to  was  lifted  bodily  from  Its 
place  In  the  bluff  without  being  dissevered 
Into  fragments.  Such,  we  Infer,  was  a  fre- 
quent occurrence  In  the  quarry,  for  It  ap- 
pears to  have  been  the  custom  In  vogue,  when 
the  heavy  charges  of  dynamite  failed  to 
crumble  the  rock,  large  portions  like  this  one 
were  drilled  and  blasted  a  second  time  by 
what  Is  known  as  "pop  shots";  that  Is,  lesser 
blasts.  A  day  or  two  before  his  injury  the 
plaintiff  had  assisted  another  employe  in  thus 
drilling  atid  blastli^  the  portion  of  stone  re- 
ferred to.  What  Is  known  as  "pop -shots" 
were  exploded  therein  and  the  mass  of  stone 
12  feet  long,  7  feet  wide,  and  6  feet  deep  was 
shattered,  to  the  end  that  it  might  be  re- 
duced for  the  crusher.  It  seems  that,  al- 
though this  body  of  stone  was  cracked  and 
shattered  by  the  "pop  shots"  referred  to,  It 
remained  standing  as  before ;  that  Is  to  say, 
It  was  not  scattered  over  the  floor  of  the 
quarry,  but  remained  in  position,  shattered 
and  cracked  throughout.  The  plaintiff  and 
other  laborers,  about  a  dozen  In  all,  having 
completed  the  task  of  clearing  up  the  floor 
of  the  quarry,  approached  this  body  of  stone 
with  the  purpose  of  dismembering  and  re- 
ducing It.  The  plaintiff  laid  aside  a  shovel 
with  which  he  had  been  working,  and  took 
up  a  crowbar  for  the  purpose  of  prying  out 
portions  of  the  blasted  stone  which  were  par- 
cel of  the  huge  mass  before  him.  He  hesi- 
tated for  a  moment,  as  he  said,  to  "hunt  It"; 
that  Is,  as  we  understand  it,  he  beiritated 
with  a  view  to  looking  out  a  proper  place  to 
commence  the  work. 

The  men  engaged  at  the  quarry  each  bear 
n  number,  by  which,  Instead  of  by  name,  they 
were  addressed  by  the  foreman.  The  plain- 
tiff's number  was  12,  and  the  foreman  usual- 
ly so  addressed  him.  Plaintiff  says,  while 
he  was  standing  with  the  crowbar  In  his 
hand  and  viewing  the  mass  of  stone  or  "hunt- 
ing it,"  the  foreman  said,  "Twelve,  bar  out 
that  rock,"  indicating  a  particular  stone  near 
the  corner  of  the  body,  and  about  two  feet 
above  the  floor  of  the  quarry ;  that  be  hesi- 


tated an  Instant  longer  to  make  an  examina- 
tion, and  the  foreman  repeated,  "Twdve,  I 
tell  you  to  bar  out  that  rock  under  that  one 
there,"  whereupon  he  Inserted  the  crowbar 
and  lifted  the  stone  from  Its  position.  Up- 
on the  stone  which  he  lifted  with  his  bar  re- 
ceding before  the  lift  another  one  supported 
by  It  rolled  out  of  the  mass  upon  his  1^  and 
inflicted  the  injury.  In  thhi  connection  plain- 
tiff says  that  the  foreman  was  standing  to 
the  side  and  in  the  rear  on  a  slight  elevatlos 
In  a  position  to  see  the  danger  incident  to 
barring  out  the  stone  referred  to.  Plaintiff 
says  from  the  position  in  which  he  himself 
stood  at  the  time  he  was  ordered  to  remove 
the  particular  rock  and  while  engaged  In  the 
act  It  was  Impossible  for  him  to  discover  the 
likelihood  of  the  three-cornered  stone- above 
and  slightly  In  the  rear  of  the  one  he  re- 
moved being  precipitated  forward  npon  him, 
and  that  the  foreman  could  have  seen  I-t  from 
the  position  he  occupied  at  the  time  the  or- 
Aet  was  givoi. 

At  the  conclusion  of  the  testimony  on  the 
part  of  the  plaintiff,  the  defendant  requested 
the  court  to  peremptorily  direct  a  verdict  for 
It.  This  request  having  been  denied,  the  de- 
fendant Introduced  no  evidence  whatever  on 
its  part,  contenting  Itself  to  stand  on  the 
proposition  that  plaintiff  had  failed  to  make 
a  prima  fade  case.  It  Is  argued  here  that 
the  court  should  have  directed  a  verdict  for 
the  defendant,  for  the  reason  the  testimony 
falls  to  disclose  a  breach  of  Its  obligation  to 
exercise  ordinary  care,  to  the  end  of  furnish- 
ing the  servant  a  reasonably  safe  place  to 
work.  Rather,  the  precise  argument  Is  that 
in  the  circumstances  of  the  case  the  rule  re- 
quiring the  master  to  exercise  ordinary  care 
to  the  end  of  furnishing  the  servant  a  reason- 
ably safe  place  to  perform  his  labor  does  not 
obtain,  and  that  the  plaintiff  must  be  declared 
to  have  taken  the  risk  for  the  reason  he  re- 
ceived his  injury  from  a  peril  ordinarily  in- 
cident to  the  employment  In  which  be  vras  en- 
gaged. We  are  not  persuaded  by  this  ar- 
gument on  the  facts  in  proof,  for  the  reason 
it  appears  the  defendant  retained  control  of 
the  men  and  directed  their  movements  In  and 
about  the  work.  This  Is  especially  true  in 
this  case  for  the  reason  It  appears  plaintiff 
received  bis  Injury  while  performing  the 
very  act  which  he  was  directed  to  perform  by 
defendant's  foreman  in  chaige.  It  is  no  doubt 
true  that  there  are  cases  where  the  rule  re- 
quiring the  master  to  furnish  the  sorant  a 
reasonably  safe  place  does  not  obtain,  such, 
for  instance,  as  where  the  place  in  and  of 
itself  is  reasonably  safe,  and  the  particular 
work  being  prosecuted  ia  one  which  rraiders 
it  unsafe.  The  doctrine  Is  frequently  applied 
to  cases  where  the  servant  Is  employed  In 
dismantling  and  tearing  down  a  building  or 
prosecuting  a  parttcnlarly  hazardous  work  in 
a  mine  or  about  a  quarry,  or  undermining  an 
embankment  It  seems  to  be  e^)ecially  perti- 
nent In  those  instances  where  the  dangers  are 
transitory  and  passing  only  and  inhere  rather 
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In  the  mode  ud  maimer  In  whi<*  the  woriC 
Is  being  proaecated  tban  in  tbe'  place  Itself. 
And  then,,  too,  an  element  at  nuillablUty  f  re* 
queutly  adverted  to.lQ-.aach  cases  is  ttie  fact 
Uiat  the  mastOT  has  ^ven  the  work  entirely 
In  the  diarse  at  the  aerrantt  and  permits  him 
to  perform  it  In  bis  own  way.  In  snch  dr- 
cnnutanoes*  if  tbe  servant  is  Injured  aa  a  re- 
salt  of  a  transitory  peril  which  Inheres  in  the 
work  for  which  he  was  employed,  and  la 
prosecntlng,  according  to  hia  own  discretion, 
without  a  pointed  direction  or  other  apedflc 
negligence  on  tbe  part  of  tbe  master,  it  is 
frequoitly  declared  that  the  mle  requiring 
a  reasonably  safe  place  does  not  obtain  or 
that  the  aerrant  has  assnmed  the  risk  as  one 
ordinarily  Incident  to  the  employment  Hen- 
son  T.  Armonr  Packing  Co.,  113  Mo.  App. 
018,  88  S.  W.  166;  Armouc  T.  Hahn,  111  U.  S. 
313,  4  Sup.  CL  433,  28  L,  Ed.  440;  Bradley  t. 
Chldftgo,  Milwaukee,  etc.,  By.  Co.,  188  Mo. 
203,  39  S.  W.  763;  Bloomfleld  v.  Worater  Con- 
struction Co.,  118  Mo.  App.  254,  B4  S.  W.  304; 
Bradley  t.  Forbes  Tea  Co.,  213  Mo.  320,  111 
a.  W.  919;  Zeigenmeyer  v.  Goetz  Lime,  etc., 
Co.,  113  Mo.  App.  830,  88  S.  W.  139;  Rlgsby 
T.  OU  Well  Supply  Co.,  U5  Mo.  App.  297.  319, 
91  S.  W.  460.  However  that  may  be,  tbe  rule 
which  generally  obtains  In  tbls  state  is  that 
it  is  the  duty  of  the  master  to.  exercise  ordi- 
nary care  to  the  end  of  furnishing  the  serv- 
ant witb  a  place  as  reasonably  safe  to  per- 
form his  labor  as  the  character  of  the  work, 
considering  Its  hazards,  will  permit.  Bradley 
T.  Chicago,  Milwaukee,  etc.,  R.  R.  Co.,  13S 
BXo.  203,  39  S.  W.  763;  Uveogood  v.  Joplln, 
etc..  Lead  &  Zinc  Co.,  179  Mo.  229.  77  S.  W. 
1077;  Klelty  r.  Constrijictlon  Co..  121  Mo.  App. 
5S,  97  S.  W.  998;  Keegan  t.  EaTanangh.  02 
Mo.  230. 

Now,  the  precise  question  for  decision  does 
not  relate  alone  to  the  fact  that  the  plaintiff 
was  engaged  Id  rendering  a  place  reasonably 
safe  in  Itself  to  be  an  unsafe  place,  but  It  re- 
veals tbe  fact  as  well  that  the  master  ordered 
him  to  pry  out  a  certain  rock,  tbe  result  of 
which  might  have  been  foreseen  by  the  exer- 
cise of  ordinary  care  on  the  part  of  the  mas- 
ter as  fraught  with  probable  peril  to  plaintiff, 
and  which  danger  appears  not  to  have  been 
obvious  or  patent  to  the  plaintiff.  Although 
the  mass  of  stone  bad  been  shattered  by  tbe 
"pop  shot"  blast  referred  to,  It  stood  intact 
and  appears  to  have  been  reasonably  safe  In 
and  of  itself.   The  danger  involved,  instead 
of  residing  In  the  place  as  It  stood,  rather  In- 
hered in  tbe  act  of  prying  out  and  removing 
tbe  particular  stone  -on  which  rested  another 
and  precipitating  it  forward.   It  Is  true  the 
act  was  performed  by  the  plaintiff  himself, 
but  It  was  at  the  urgent  direction  of  the  fore- 
man, who,  according  to  the  testimony,  could, 
by  exercising  ordinary  care,  have  seen  tbe 
probable  result  which  was  not  obvious  to  the 
plaintiff.    In  this  view,  instead  of  the  case 
presenting  a  question  where  the  Injured  par- 
ty bimself  renders  a  reasonably  safe  place  to 
be  an  unsafe  one,  it  presents,  instead,  tbe  as- 


pect of  the  master  negligMitly  directing  and 
urging  the  servant  to  render  a  reasmudilj 
safe  place  an  unsafe  one  to  his  Injury  and 
hurt  In  such  drcomatancea,  even  though 
tbe  place  Is  reasonably  safe  in  itself,  if  the 
master  negligently  orders  and  dlrecta  the 
servant's  act  which  renders  It  unsafe  and  o&* 
castont  an  injury,  a  prima  facie  liability 
arises  on  account  of  the  negligent  order,  nn- 
less  the  dangers  are  so  obvious  and  imminent 
as  to  preclude  the  right  of  recovery  on  tbe 
theory  of  contributory  negligence,  or  it  ap- 
pears the  risk  is  one  assumed  by  the  serv- 
ant In  the  circumstances  stated,  the  <wder 
of  the  master  Implies  an  assurance  that  the 
place  is  reasonably  saffe  Keegan  t.  Eav- 
anaugh,  62  Mo.  230;  Bloomfleld  T.  Worster 
Construction  Co.,  118  Mo.  App.  254,  94  S.  W. 
304;  Bane  v.  Irwin,  172  Mo.  306,  72  S.  W.  6^2; 
Rlgsby  V.  Oil  Well  Supply  Co.,  115  Mo.  App- 
297,  319,  91  S.  W.  46a  According  to  the  evi- 
dence, the  plaintiff  was  unable  to  discover 
from  the  position  he  occupied  the  latent  dan- 
ger In  removing  the  particular  stone  referred 
to,  and  he  says  the  defendant's  foreman  might 
have  seen  it,  as  be  was  standing  at  another 
part  of  the  yard  upon  a  slight  elevation.  T.'ils 
proof,  together  with  tbe  fact  that  the  fore- 
man repeated  his  order  In  rather  emphatic 
terms  to  the  plaintiff  to  remove  tbe  stone 
mentioned,  tends  to  show  negligence  oa  the 
part  of  the  defendant,  and  that  plaintiff  was, 
reasonably  careful  In  tbe  premises.  The 
plaintiff  may  not  be  declared  negligent  as  & 
matter  of  law  unless  the  dangers  Incident  to 
the  act  were  so  threatening  and  Imminent  as 
to  portray  obvious  peril.  Blundell  v.  Miller 
Mfg.  Co.,  189  Mo.  552,  88  S.  W.  103;  Garaci 
T.  HIU  O'Meara  Construction  Co.,  124  Mo. 
App.  709,  102  8.  W.  504.  If  It  appeared  that 
he  might  safely  perform  the  act  directed  by 
exercising  care  on  his  part,  then  tbe  question 
of  bis  contributory  negligence  is  one  for  the 
Jury.  Huhn  v.  Missouri  Pacific  Ry.  Co..  02 
Mo.  440,  447.  4  S.  W.  937.  It  may  be,  had 
the  plaintiff  performed  the  act  voluntarily  on 
his  own  account  without  being  directed  so  to 
do  by  the  foreman,  that  he  should  t>e  declared 
to  have  taken  the  risk  lu  so  doing,  but  tbe 
negligent  order  to  perform  It  under  the  clr- 
aimstances  given  In  evidence  removes  the 
case  from  tbe  category  of  assumed  risks  for 
the  want  of  a  voluntary  and  free  action  of 
the  mind  on  the  subject 

Generally  speaking,  it  is  the  law  of  this 
state,  as  declared  by  the  Supreme  Court,  that 
the  servant  no  longer  Hssumes  the  risks  aris- 
ing from  the  master's  negligence,  however  ot»- 
vlous.  Dakan  r.  Chase,  etc.,  197  Mo.  238,  94 
S.  W.  944;  Curtis  v.  McNaIr,  173  Mo.  270,  73 
S.  W.  167;  Pauck  v.  St.  I-ouIs  Dressed  Beef, 
etc.,  Co.,  159  Mo.  4C7,  61  S.  W.  806.  Be  this 
as  It  may,  it  Is  the  duty  of  the  servant  to 
obey  such  reasonable  orders  as  are  given  by 
the  master,  and  when  he  is  directed,  as  In 
this  case,  to  perform  a  task  which  It  appears 
he  may  safely  do  without  Injury  to  himself, 
U  cannot  be  declared  as  a  matter  of  law  that 
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be  asBumed  tbe  rlak.  EipectallT  Is  this  trne 
In  tbe  present  Instance,  where  tbe  order  was 
repeated  in  an  ni^at  manner,  and  tbe  plain- 
tiff not  given  an  c^portnnlty  to  reflect  In 
every  Instance  of  assumption  of  rlak  there 
mast  be  present  tbe  element  of  assent  thereto, 
eithw  express  or  Implied,  on  the  part  of  the 
servant  Adolff  v.  Colnmbla  Pretzel  ft  Bak- 
ing Co.,  100  Mo.  App.  109,  73  8.  W.  321;  Lee 
T.  Railroad.  112  Mo.  App.  872,  87  8.  W.  12. 
Tbe  qnestlon  of  defendant's  negligence,  to- 
gether with  those  of  the  plaintiff's  contrlbn- 
tory  negligence  and  assnmption  of  tbe  risk, 
were  for  the  Jnry. 

NotwlthstandiDg  tbe  defmdanf  s  ac^tlon, 
the  court  gave,  at  the  instance  of  the  plain- 
tifC,  tbe  following  instruction,  which  covered 
the  whole  case:  "The  court  instructs  tbe  Jury 
that  it  was  the  duty  of  tbe  defendant  lime 
company  to  nse  all  reasonable  precautions  to 
avoid  exposing  plaintiff  to  danger,  and  to 
use  ordinary  care  and  diligence  to  provide 
him  a  safe  place  to  work,  and  if  you  believe 
from  the  evidence  that  a  large  body  or  ledge 
of  stone  In  defendant's  quarries  had  been 
broken  and  loraened  from  tbe  natural  walls 
of  defendant's  quarry  by  drilling  and  blast- 
ing the  same,  and  that  said  ledge  or  body  of 
stone  had  been  permitted  to  stand  and  be- 
come Insecure  and  dai^erous  cm  account  of 
defendant's  ne^igence,  and  liable  to  fall  up- 
on and  injure  plaintiff  vblle  working  at  a 
point  below  and  near  the  base  thereof,  and 
that  the  defendwt  knew,  or  by  the  exercise 
of  ordinary  care  and  attenti(m  could  have 
known,  of  tbe  dangerous  and  onsafe  condl- 
titm  of  said  ledge  or  body  of  stone,  and  if  yon 
believe  from  the  erldaice  that  the  superin- 
tendent or  fweman  of  the  defCTdant  Ibne 
company,  having  pow«  and  authority  to 
manage  and  control  plaintiff  and  Uie  men 
working  In  said  quarry,  and  direct  them  as  to 
the  place  and  manner  of  performing  their 
work,  ordered  the  plaintiff  into  said  posliion 
of  danger,  and  directed  the  plaintiff  to  do  the 
work  at  which  be  was  engaged  at  tbe  time 
he  was  injured,  and  that  the  plaintiff.  In  re- 
liance on  said  order  and  In  obedience  there- 
to, nndortook  ai^  engaged  In  said  wotk.  at 
tbe  place  and  In  tbe  manner  directed  by  said 
foreman,  and  tbat  while  plaintiff  was  so  en- 
gaged In  said  work  a  pwtlon  of  said  ledge 
or  body  ot  brokra  and  loosened  stone  fell 
vpoa  and  bijared  tbe  plaintiff,  then  the  plain- 
tiff Is  mtitled  to  recover  In  this  cause,  un- 
less you  further  believe  and  find  from  tbe 
evidence  that  the  condition  of  said  ledge  or 
body  of  stone  below  wbldi  plaintiff  was  so 
worlElng  was  such  as  to  threaten  such  glar- 
ing, apparent,  and  Immediate  danger  that  a 
person  of  ordinary  care  and  prudaice  would 
have  refused  to  work  around  it  under  the  dr^ 
cumstances."  The  Instruction  Is  faulty  and 
susceptible  to  criticism  In  several  re^>ects. 
In  tbe  first  place,  it  Informs  the  Jury  tbat  It 
was  defendant's  duty  to  furnish  the  plaintiff 
"a  safe  place  to  work.'*  This  is  not  tbe  law. 
Evea  oa  the  theny  of  tbe  case  attempted  to 


be  Incorporated  In  the  Instmctlon.  tbe  de- 
foidant  discharged  Its  duty  In  that  behalf  U 
It  exerdsed  ordinary  care  to  the  eaid  at  tm- 
nlshing  the  plaintiff  a  [daoe  as  reesooablj 
safe  as  tbe  character  of  the  woric  to  be  prose- 
cuted would  permit  However.  If  other  por- 
tions of  the  Instruction  clearly  defined  tbe 
obligation,  this  of  Itsdf  mi^t  not  consUtate 
reversible  error.  Bradley  COilcago,  Mil- 
waukee, etc.  B.  R.  Co.,  138  Mo.  283,  38  S. 
W.  768,  is  a  case  In  poipt  A  leading  error 
In  the  Instmctlon  Is  that  It  predicates  a  lia- 
bUity  on  a  hypothesis  of  fAct  that  is  not  pre- 
sented by  the  proof.  It  will  be  observed 
that  the  Instruction  Informs  the  jury  In  sub- 
stance that,  if  it  believed  dtfendant  had  bro- 
k&i  a  large  body  of  stone  and  permitted  tbe 
same  to  stand  and  become  Insecure  and  dan- 
gerous on  account  of  defendant's  n^Ilgeace 
and  liable  to  fall  upon  the  plaintiff  ^hlle 
working  thereabout  and  defendant  knew,  or 
by  the  exercise  of  ordinary  care  could  have 
known,  of  the  dangerous  and  unsafe  condi- 
tion of  such  body  of  stone,  and  the  foranan 
directed  plaintiff  Into  a  position  of  dai^wr 
to  do  the  work  on  which  be  was  engsged. 
etc.,  then  under  other  circumstances  recited 
therein  the  finding  might  be  for  the  plahitlff. 
The  proof  wholly  falls  to  sui^rt  tbe  the- 
ory of  the  instruction  and  on  whlcb,  together 
with  tbe  order  ot  the  foranan.  It  eeems  to 
predicate  liability;  that  is,  that  defendant 
bad  n^Ilgently  permitted  m.  large  body  of 
stone  to  stand  and  become  insecure  and  dan- 
gerous. Tbe  fact  Is  tbe  body  of  stone  refyst- 
led  to  stood  intact  as  It  bad  berai  blasted  and 
appeared  to  present  no  Angers  whatever. 
The  entire  danger  In  tbe  situation  resulted 
tram  tbe  fact  that  plaintiff  ronoved  one 
stone,  which  permitted  another  to  fall  upon 
him.  The  element  of  liability  presented  bj 
tbe  proof  Is  that  tba  foreman  ordwed  tbt 
plaintiff  to  perform  this  act  when  t^^  exer- 
cising care  he  could  have  foreseen  the  proba- 
ble result  which  plaintiff  s^d  he  was  nnable 
to  foresee  from  bis  poBltl(HL  However,  be- 
fore the  plaintiff  is  entitled  to  recover  tm  flils 
score,  it  is  Incnmbmt  on  the  jury  to  find  that 
the  foreman  knew,  or  by  exercising  ordi- 
nary care  might  have  known,  tbat  the  re- 
moval of  tbe  sttme  be  directed  to  be  ranoved 
would  occasion  another  one  to  fall  and  like- 
ly injure  plaintiff.  There  Is  not  a.  word  in 
the  instruction  under  review  requiring  the 
Jury  to  find  that  defendant's  fweman  tAther 
knew,  or  by  exercising  ordinary  care  might 
have  known,  this  fact  It  is  true  the  Instruct 
tion  requires  a  finding  lb  tbe  effect  that  the 
defendant  knew  tbe  body  of  atone  had  be- 
come insecure  and  dangmns  on  account  of 
defendant's  negligence  and  liable  to  fall  up- 
on and  injure  tbe  plaintiff,  but  this  propor- 
tion is  not  rdevant  to  the  Question  of  .de> 
fendant's  liability  unto  tbe  proof,  for  the 
facts  wholly  fftll  to  disclose  any  negUgeiKe 
whatever  in  permitting  the  body  of  stone  to 
remain  standing  In  tbe  quarry. 
Another  feature  of  the  instructloci  calling 
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for  ctrndenuiatlfHi  Is  that,  aa  to  plalntura 
coDtrllnitoEy  negUgence,  It  tella  ttw  jury  tbe 
flndlDg  ahoidd  be  for  him  imlesB  the  amdl< 
tlon  of  tike  body  of  stone  -when  he  w&a  work- 
ing was  "BDCh  as  to  threaten  snch  glaring, 
apparent  and  Immediate  dangw  that  a  per- 
ean  of  ordlimry  care  and  pmdence  would 
bare  refused  to  work  around  It  under  the 
circumstances."  This  Is  not  the  rule  by 
which  the  plaintiff's  contributory  negligence 
Bhould  be  determined  and  Its  statement  in 
this  manner  infringed  tbe  rights  of  the  de- 
fendant The  iK)lnt  has  been  expressly  ruled 
aa  reversible  error  on  an  instruction  contain- 
ing the  identical  language.  Bradley  T.  Chi- 
cago, Milwaukee,  etc.,  R.  R.  Co.,  138  Mo. 
293,  39  8.  W.  763.  When  the  danger  is 
threatCTlng,  glaring,  and  apparent,  the  conrt 
may  declare  contrlbntory  n^llgence  as  a 
matter  of  law,  for  in  such  circumstances  it 
is  obTious  the  plalntlCTs  Injury  results  from 
bis  own  want  of  care.  But  a  Jury  may  ac- 
quit tbe  d^endant  on  the  soore  of  contribu- 
tory negligrace  if  nothing  more  appears  than 
that  he  encountered  a  risk  which  a  person 
of  ordinary  pmdence  would  have  aroided. 
The  declaration  of  the  rule  contained  in  the 
Instruction  was  erroneous  In  tbe  extreme.  In 
that  It  permitted  the  Jury  to  find  for  plaln- 
titt  even  if  his  conduct  fell  short  of  an  or- 
dinarily prudent  person  under  tbe  circum- 
stances, and  declared  that  he  might  be  de- 
feated on  the  score  of  contributory  negli- 
gence only  OQ  It  a[^)earlDs  the  dangers  were 
•o  glaring  and  threatening  of  immediate  dan- 
ger that  a  person  of  ordinary  prudence  would 
not  encoanter  tbe  same.  It  certainly  goes 
beyond  a  declaration  of  tbe  true  mle  anthor- 
lEtng  a  Terdlct  for  defendant  on  the  ground 
of  contributory  negligence  if  plalntlfl;  Is 
fonnd  to  be  remiss  In  excising  the  degree 
of  care  attributable  to  an  ordinarily  prudent 
person.  See  ^adley  t.  Chicago,  Milwaukee, 
•tc,  B.  B.  Co..  ISS  Ho.  298,  89  8.  W.  768. 

It  appeam  tiie  Identical  error  mentioned  la 
Incorporated  In  plalntilTs  Instruction  No.  6 
as  -wdL  Upon  a  retrial  tbe  Instructions 
ahoald  be  revrittei  and  modlM  in  accord- 
ance with  the  Tlews  herein  expressed. 

Tlie  Jndgmeat  sbonld  be  reversed  and  the 
canse  ronanded.  It  is  so  ordered.  All  cm^ 
cor. 


ment  and  property  cannot  bs  baA-assesteJ  un- 
der the  act  of  1903. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  f  134;  Dec  Dig.  |  6&«] 

2.  Taxation  (|  113*)  — Back- Absksshent  — 
CoNsnuoTioN  or  Statdtb— BrrsosPEcnvn 
BFnoT. 

Laws  1906,  e.  CIS,  providing  a  new  mettiod 
of  aisessfng  the  property  of  street  railway  com- 
panies, is  wholly  pro^>ective  in  operation,  and 
does  not  aathorue  a  bat^-aBsessment  for  a  peri- 
od antecedent  to  Hs  taking  effect,  though  it  pro- 
vldes  that  no  assessment  of  property  sbalf  be 
made  In  any  other  manner  than  provided  by 
the  act 

[Sd.  Note.— For  other  cases,  see  ^^ation. 
Cent  Vig.  I  'W;  Dec.  Dig.  f  113.*] 

8.  Taxation  ({  US*)  —  Baok-Absessuent  — 
ConsTBucTioN  or  Statdte. 

Laws  1907,  c  e02,  S  1,  provides  that  all 
property  except  that  exemptea  under  section  2 
Bhall  be  taxed.  Section  6^  sabsee.  4,  addressed 
to  the  tuuda  of  assessment  excepts  such  proper- 
ties  as  are  assessable  by  the  railroad  aaaessora. 
Section  21,  referring  to  the  assessment  of  qaasi 
public  corporations,  expressly  exempts  the  prop- 
erty of  street  railway  companies,  intemrban  and 
electric  railways,  etc,  beotuse  assessable  under 
"other  laws."  Section  81,  relating  to  back-as- 
sessments, applies  only  to  'property  or  proper- 
ties included  In  this  act"  Held  that,  street 
railway  property  being  assessable  by  the  rail- 
road assessors,  under  Laws  IfiOt^  c.  olS,  1  It  It 
was  not  the  Intent  of  Laws  1907,  c  003,  to  i»o- 
vide  for  either  the  assessmoit  or  bach-assess 
ment  of  such  property. 

[Ed.  Note.— For  other  eases,  see  noatlon, 
Dec  Dig.  I  lis.] 

Appeal  from  Chancery  Court,  Davidson 
County ;  John  Allison,  Chancellor. 

Action  by  the  NashvlUe  BaUway  &  Light 
Company  against  W.  E.  Norvell  and  another. 
Decree  for  complainant  end  defendants  ap- 
peaL  Affirmed. 

Charles  T.  Cates,  Jr.,  B.  B.  BartbeU,  L.  A. 
Ligon,  and  T.  B.  Lytle,  for  appellants.  J.  M. 
Anderwm  and  J.  OL  Bradford,  for  appellee. 

NEIXj,  J.  This  is  a  proceeding  to  test  tbe 
right  of  the  trustee  of  Davidson  county  to 
badc-asBesB  the  [iroperty  of  the  complainant 
for  the  year  1004.  We  need  not  refer  to  the 
£acts  more  particnlaEly  Uian  to  say  that  we 
may  assume  that  the  assessment  of  1904  was 
Insufficient  to  a  d^;ree  that  would  make  It 
the  duty  ot  this  court  to  bold  that  there 
dionld  be  a  reassessment  by  the  tmstee  of 
Davidson  county,  if  he  lias  Jntlsdlctlon  In  the 
matter  under  the  statutes  of  the  stata  He 
was  about  to  make  the  back-aeseesment  when 
he  was  enjoined  by  tbe  diancriior.  On  final 
hearing  this  Injunctlcm  was  made  perpetnaL 
From  this  decree  the  county  trustee  and  the 
revenue  agent,  James  B.  Jetton,  who  was 
also  made  a  defendant,  appealed  to  tills 
court 

The  badc-aasessment  v^di  was  about  to 
be  made  was  attempted  tmder  chapter  602  of 
the  Acts  ot  1907.  The  complainant  contends 
that  no  power  existed  under  tliat  act  because 

by  Its  terms  the  proi>erty  of  street  railway 

*Vor  etbsr  easM  see  ssaw        and  sMioa  NUMBER  la  Dm.  *  Am.  XHgs.  U07  to  date,  A  lUpertsr  ladaxM 


NASHVIIiLB  BT.  &  LIGHT  00.  v.  NOR- 
VELL et  al. 

(Snprema  Court  of  Tennessee.   Jan.  29,  1910.) 

1.  TAXATloir  a  68*}  —  Back-Assxssubnt  — 

STATOm. 

Laws  1907,  c  600,  a  general  assessment 
law,  repealing  the  former  general  law.  Laws 
1908,  c  268,  and  Laws  190^  c  602,  {  80,  pro- 
viding for  tlie  back-aisessment  of  property,  there- 
upon became  the  only  provision  for  such  aasess- 
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companies  was  ezdnded  from  Ub  operaUcm. 
It  also  iDBlsts  that  the  poww  did  not  exist  In 
the  coonty  trustee,  because  It  was  Tested  In 
express  terms  la  the  board  of  railway  assess- 
ors by  chapter  513  of  the  lets  of  1905.  De- 
fendants Insist  that  a  decidoh  of  this  court 
tendered  In  1907  (State  ex  rel.  v.  Taylor,  119 
Tenn.  229, 101  8.  W.  242)  held  that  the  power 
existed  under  chapter  258  of  the  Acts  of  1908, 
and  that  chapter  613  of  the  Acts  of  1005  did 
not  vest  the  power  In  the  board  of  railway 
assessors.  It  Is  also  Insisted  by  defendants 
that  the  power  exists  under  (Aapter  602,  Acts 
of  1907. 

As  preliminary  to  a  disposition  of  the  ques- 
tions su^ested  we  shall  briefly  trace  the  his- 
tory of  the  back-assessment  law  as  it  appears 
In  our  {Statutes. 

The  first  act  was  chapter  79,  Acts  1879. 
By  this  act  all  collectors  of  taxes  were  made 
asaessors,  to  assess  all  property  which  by 
mistake  of  law  or  fact  had  not  been  assessed. 
This  act  was  amended  by  chapter  181  of  the 
Acts  of  1883,  so  aa  to  provide  that  all  col- 
lectors of  taxes,  BO  made  assessors,  should 
back-assess.  In  case  of  omitted  assessments, 
not  only  for  the  year  for  which  such  collector 
was  acting,  but  for  any  previous  year  or 
years,  and  "for  all  the  years  for  whldi  taxes 
ought  to  have  been  paid  upon  such  property." 
This  latter  act  was  amended  by  chapter  23 
of  the  Acts  of  1885,  so  w  to  provide  that  the 
back-assessment  should  not  extrad  more  than 
three  years  prior  to  the  current  year.  The 
statutes  of  the  same  year  contained  an  act 
(chapter  1)  which  provided  (section  25)  that, 
should  It,  at  any  time  after  the  assessments 
for  the  current  year  had  been  made,  come  to 
the  knowledge  of  the  chairman  or  Judge  of 
the  county  court,  the  clerk  of  the  county 
court,  the  county  trustee,  sherlfT,  or  tax  col- 
lector of  any  county  of  the  state  that  any 
taxable  property  had  not  been  assessed,  as 
contemplated  by  the  particular  act.  or  had 
been  assessed  inadequately,  the  officers  re- 
ferred to  should  proceed  to  make  adequate 
assessments.  Similar  provisions,  confined  to 
the  current  year,  are  found  in  several  suc- 
ceeding acts,  viz.:  Acts  1887,  p.  34,  c.  2,  {  24; 
Acts  1889,  pp.  157,  158,  c.  96,  «  20,  and  also 
section  48  of  same  act;  Acts  1895,  c.  120, 
I  35 :  Acts  1897,  p.  19,  c.  1,  S  26.  It  should  be 
noted,  however,  that  Acts  1880,  c.  96,  was  so 
amended  by  chapter  27  of  the  special  session 
of  1890  as  to  substantially  make  it  general 
In  its  terms;  that  amendment  being  In  sub- 
stance the  same  as  chapter  23,  Acts  of  1885, 
forbidding  reassessments  to  be  made  further 
back  then  three  years  In  addition  to  the  cur- 
rent year.  The  sections  upon  the  subject  of 
back-assessments  in  the  acts  for  all  of  the  re- 
bialnlng  years  down  to  and  including  1907 
are  general  In  their  terms,  each  contain- 
ing a  complete  scheme  jxpon  the  subject,  and 
by  Implication,  !f  not  In  direct  terms,  re- 
pealing prior  acts  upon  the  subject:  Acts 
1899,  pp.  1112-1113,  C  435,  S  32;  Id.  p.  1159, 


I  82;  Acts  1901.  pp.  334-336,  C;  174.  1  31; 
Id.  p.  376,  S  65 ;  Acta  1903,  p.  660,  c.  258,  S  81 : 
Id.  p.  708.  I  81 ;  Acts  1007,  pp.  2079-2062.  c 
602, 1 80:  Id.  p.  2132, 1 79.  There  was  no  gen- 
eral assessment  law  passed  by  the  Let^- 
ture  of  1905.  Eadi  one  of  the  succesalTe 
acts  last  referred  to  opoatlng  as  a  repeal  of 
prior  acts  upon  the  same  subject,  it  resulted 
that  when  the  act  of  1907  became  a  law  there 
remained  no  law  bat  that  act  for  the  back- 
assesameit  of  any  prop»ty  covered  by  it 
There  could  therefore  be  no  back-aasessmeat 
under  the  act  of  1903.  The  proceedings  for 
back-assessment  under  that  act  whidi  were 
considered  In  State  ex  rel.  v.  Taylor,  supra, 
were  begun  in  1906,  and  so  w^  saved  by 
Sliannon's  Code,  {  61.  whldi  provides  tbat 
"the  repeal  of  a  statute  does  not  affect  any 
right  which  accrued,  any  duty  imposed,  any 
penalty  incurred,  nor  any  proceedings  com- 
menced, under  or  by  virtue  of  the  statute  re- 
pealed." Blchardsou  v.  State^  3  Cold.  122; 
State  V.  Nashville  Savings  Bank,  16  Lea,  111. 
118;  Wallace  v.  Goodlett,  104  Tenn.  G70, 
681,  684,  58  S.  W.  343 ;  Shelby  Co.  v.  H.  R. 
Co.,  16  Lea,  401,  410,  1  8.  W.  32;  State  t. 
R.  a.  Co.,  14  Lea.  56,  63. 

The  view  suggested  and  urged  In  complain- 
ant's brief  Is  not  a  sound  one,  to  the  effect 
that  the  act  of  1905  would  prevent  an  assess- 
ment either  under  the  act  of  1903  or  1907, 
because  it  provides  tbat  all  back-assessments 
of  street  railroad  properties  must  be  made 
under  IL  If  such  were  the  correct  view,  the 
court  could  never  have  decided  State  ex  reL 
y.  Taylor  as  It  did.  No  such  view  was  ar- 
gued, or  even  suggested,  by  the  very  able  and 
experienced  counsel  who  appeared  for  the 
street  railway  company  in  that  case.  Both 
court  and  counsel  correctly  assumed  in  that 
case  that  the  act  of  1905  was  wholly  prospec- 
tive in  Its  operation,  as  statutes  usually  are 
unless  the  contrary  clearly  appears.  That 
act  provided  a  new  method  of  assessing  the 
property  of  street  railway  companies,  act 
previously  applicable  to  them,  and  a  new  set 
of  officers  who  before  that  had  no  Jurisdic- 
tion over  them.  It  would  have  been  most  re- 
markable if  these  officers  had  been  required 
to  back-assess  street  railway  properties  for 
a  period  anterior  to  1905,  since  they  would 
have  been  compelled  to  employ  a  method  dif- 
ferent from  that  laid  down  in  prior  acts; 
that  is,  they  would  have  been  compelled  to 
employ  the  method  provided  by  the  act  of 
1905,  and  so,  in  case  of  a  prior  insufficient 
assessment  have  compelled  the  same  taxpay- 
er to  submit  to  two  different  forms  of  assess- 
ment of  the  same  property  for  the  same  year. 
It  would  have  to  api)ear  very  clearly  to  the 
court  that  such  was  the  Intention  of  the  Leg- 
islature before  we  would  recognize  such  a 
course  of  action.  Moreove^,  if  such  were  tbe 
Intention  of  the  L^slature,  it  Is  far  from 
certain  that  two  methods  so  different  could 
be  administered  together,  and  it  would  prot>- 
Bbly  be  true  that  the  act  so  construed  would 
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be  Ineflectlve  became  Incepable  of  enforoe- 
ment 

So  ttie  case  recnn  upon  the  Question 
whether  this  property  can  be  back-assessed 
under  the  act  of  1907.  The  aoltttion  of  this 
questlcm  d^TendB  upon  whether  that  act  ap- 
plies to  street  railway  prop«ty.  It  Is  Insist- 
ed for  defoulants  Hut  it  does  so  apply.  We 
are  of  tiie  qplnion  that  It  does  not  It  Is  true 
that  section  1  of  the  act  provides  that  all 
property,  real,  personal,  and  mixed,  except 
that  exempted  under  section  2,  shall  be  tax- 
ed ;  that  section  8  {Mrorides  tlut  personal 
pn^r^,  prlTl^es,  and  polls  shall  be  assess* 
«d  annually,  and  real  estate  every  two  yean; 
and  that  sectltm  4  provldra  that  all  property 
ihaXL  be  assessed  at  Its  actual  cash  valu& 
But  section  6,  which  Is  addressed  to  the  basts 
of  asseesmfflit,  ^cepts,  in  subsection  4  there- 
of, such  pn^rties  as  are  assessable  by  the 
railroad  assessors,  iwovidlns*  howevw,  In  le- 
epect  of  one  of  theses  street  railm^  property, 
that  it  shall  be  assessed  In  the  dty  or  town 
wherein  the  principal  part  of  It  lies,  although 
the  f^ce  of  the  company  be  outalde  of  the 
said  dty  or  town;  and  section  21,  which  Is 
specially  directed  to  the  method  of  assessing 
quasi  public  corporatltms,  expressly  etempts, 
in  its  proviso,  the  property  of  - street  railway 
companies,  Interurban  electric  railways,  tele- 
grapta,  and  tel^hone  companies,  because  as- 
sessable under  "other  laws."  It  is  true  the 
same  proviso  «o^ts  frraa  the  operatiim  of 
the  section  building  and  loan  onnpanies,  and 
Insonnce,  manufacturing,  and  banking  com- 
panies, but  does  this  on  the  ground  that  they 
are  cov^ed  by  sectlMW  22  and  23  of  the  same 
act  On  tarnlng  to  these  sections  we  find 
such  to  be  the  fact  When  we  turn  to  section 
31,  which,  as  supplemented  by  section  88,  caa- 


tains  the  law  of  bac^-assessments,  we  see 
that  it  ai^Iles  only  to  "pn^ierty  or  proper* 
ties  included  in  this  act"  We  have  found 
that  street  railway  properties  are  not  in- 
cluded in  the  act  because  th^  are  of  the 
class  to  be  assessed  by  the  railway  assessors. 
Compare  State  v.  Railroad,  96  Tenn.  385,  at 
pages  407  and  408,  84  S.  W.  1023.  We  have 
examined  all  of  the  sections  of  the  act  of 
1907  referred  to  in-  the  brief  of  learned  coun- 
sel  fbr  defioidanta,  and,  Indeed,  the  whole  act, 
and,  while  there  are  expressions  here  and 
there  favoring  defendants*  contention,  we 
think  it  very  clear  from  the  whole  act  that 
it  was  not  the  purpose  of  the  Legislature  to 
provide  for  either  the  assessment  or  back- 
assessmoat  of  street  railway  propwty  under 
this  act  but  that  the  lawmaking  body  had  in 
mind  diapter  613  of  the  Acts  of  1905,  and  did 
not  intend  to  take  fmn  the  officers  therein 
referred  to  the  assessment  of  the  class  of 
properly  therein  jvovided  tor.  We  think  that 
in  so  drawing  tlie  act  the  L^lSlature  over- 
looked the  fact  that  there  could  be  no  back- 
assessment  of  tUs  class  of  property  tor  the 
year  1901,  that  jwr  falling  In  a  chasm,  as  it 
were,  between  the  acts  of  1908  and  1903,  after 
the  onasculation  of  the  former  act  by  the 
passage  of  the  act  of  1907 ;  but  this  cannot 
change  the  legal  result  To  conclude:  There 
can  be  no  bac^-assessmeit  of  the  property  In 
question  for  the  year  1901,  under  the  act  of 
1908,  because  that  act  is  no  longer  in  force, 
and  the  proceedings  to  back-assess  were  not 
b^gaa  before  Its  rq>ea1,  and  there  can  be  no 
back-assessment  under  the  set  of  1907  be- 
cause it  does  not  cover  the  class  of  property 
in  Question. 

It  results  that  the  decree  of  the  chancellor 
must  be  affirmed.  ,     .  . 
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FALFITBBIAS  IBfHiaBA.TIOM  CO.  T. 
SFIELHAGEN. 

(Supreme  Court  of  Texai.    Feb.  2,  1910.) 

COUBTS  (t  247*)— iAPPEEXATB  JUKISDICTIOir— 

Texas. 

From  an  interlocDtory  order  of  a  district 
Judge  appointing  a  receiver,  an  appeal  wai  tak- 
en to  tbe  Court  of  C^vil  AppeaJa,  aud  that 
conrt  certified  to  the  Supreme  Court  for  deci- 
aion  the  qnestioos  whether  the  allegationa  of 
the  petition  were  sufficient  to  authoriie  the 
apiK»ntment  of  a  receiver;  and,  if  bo,  whether 
the  Judge  was  authorized,  notwithstanding  the 
sworn  denial  of  defendant,  to  appoint  a  receiver 
open  the  M^om  petition  ol  plaintiff,  nnsupport- 
ed  by  any  additional  affidavit  Jurisdiction  has 
been  given  the  Court  of  Civil  Appeals  of  ap- 
peals from  orders  appointing  receivers,  and 
makes  the  Judgment  of  that  court  conclosive 
on  such  appeal.  Held  that,  to  answer  the  quea- 
tions  submitted,  tiie  Supreme  Court  woald  have 
to  determine  the  entire  case,  aud  that  the  stat^ 
ate  regulating  the  oertitying  of  queatlma  doea 
not  authorise  tho  tcaasm  w  an  entire  case  to 
the  Suprane  Court  ao  as  to  substitute  its  juris- 
diction for  that  of  the  Court  of  Civil  Appeals, 
and  the  certificate  should  therefore  be  dismissed. 

[Ed.  Note.— For  Other  cases,  see  Courts,  Dec. 
Dig.  I  247.*] 

Certified  Questions  from  Court  ot  OlvU  Ap- 
peals of  First  Supreme  Judicial  District 

On  G.  R.  Splethagea's  petition  for  the  ap- 
pointment of  a  receive  for  the  Falfurriaa 
Immigration  Company,  and  from  an  inter- 
locutory order  of  the  district  Judge  appoint- 
ing a  receiver,  an  appeal  was  taken  to  the 
Court  of  Civil  Appeals,  vrtilcfa  court  certified 
tbe  case  to  the  Supreme  Court  for  the  deci- 
sion ot  the  two  Questionfl.  CotLflcate  dis- 
missed. 

O.  R.  Scott  A  ^pe,  I.  Lovenbe%  Jr.,  and 
Kldwrg  Sc  Neetlie,  for  appellant  James  B. 
Wells  and  F.  W.  Beabury,  for  aiq;»elle& 

^miLLIAMS,  J.  From  en  Interlocutory 
order  ot  the  district  Judge,  appointing  a  re- 
ceiver for  tbe  appellant  company,  tm  tbe  peti- 
tion of  appellee,  an  appeal  was  taten  to  tbe 
Court  of  OlTll  Appeals  for  tbe  First  District 
That  court  has  certified  to  as  for  decision 
these  two  questions: 

"First  Were  tbe  allegations  of  the  petition 
sufficient  to  anthorlze  the  trial  Judge  to  ap- 
point a  recelvo-  for  tbe  defendant  corpora- 
tion? 

"Second.  If  tbe  petition  be  held  sufficient, 
was  the  Judge  authorized,  notwithstanding 
the  sworn  denial  of  the  defendant  before  set 
out  to  appoint  a  receiver  upon  the  sworn  pe- 
tition of  the  plaintiff,  unsupported  by  any  ad- 
ditional affidavit  r 

The  certificate  also  contains  a  fnll  state- 
ment of  tbe  allegations  of  the  petition  and 
of  the  answ^.  It  is  obvious  that  the  entire 
case  has  been  certified. 

In  answering  the  questions  this  court  would 
have  to  determine  whether  or  not  the  petition 
stated  a  cause  of  action;  and.  If  so,  wheth- 
er or  not  It  Is  om  the  enforoement  ct  which 


may  be  aided  by  the  appointment  of  a  re- 
ceiver, and,  if  so,  wbetbw  or  not  the  facts  es- 
smtlal  to  socb  appobitmat  are  anffleiently 
stated.  It  an  tiiese  qaesttons  should  be  re- 
sf^ved  In  the  plaintiff's  tSTor,  then  the  ooly 
question  remaining  wonid  be  that  pot  to  us 
as  the  second. 

This  court  from  tte  first  has  held  ttaat  the 
statute  relating  the  certifying  of  questions 
does  not  antbwlie  tbe  transfOr  (tf  an  entta« 
case  to  this  court  so  as  to  snbstltDte  Its  Jnris- 
dlctlon  tor  ttiat  of  the  Court  of  CItU  Appeals, 
but  only  anthorliea  the  cwtiflcatlon  of  par^ 
tlcular  question,  or  questions,  of  law  upon 
which  tlie  decMon  depends.  Shoe  Ca  t.  in- 
surance Co.,  87  Tex.  11%  36  S.  W.  1063: 
Latii^lln  T.  Insnrance  Ca,  87  115,  26  8. 
W.  1064;  Bassett  T.  Sberrod.  80  Tex.  272.  M 
S.  W.  600;  Uann  T.  Dublin  OH  Co.,  91  Tex. 
017,  45  8.  W.  878. 

The  statute  gives  an  appeal  to  the  Court  of 
CXtU  Appeals  Crom  an  order  appointing  a  re- 
ceiver and  has  made  the  Jtidgment  of  tiiat 
oonrt  conclnslTe  of  sach  appesl.  It  cwtalnly 
was  not  Intended  that  the  Jndgmoit  ot  this 
conr^  upon  an  entire  case,  should  be  snbstl* 
tnted  tor  that  ot  tbe  court  to  -wtrich  the  ap- 
peal is  allowed.  While  we  do  not  Intimate 
that  particular  questbnis  ot  law.  arising  in 
that  class  of  appeals,  msy  not  be  cwtlOed  to 
thia  court,  we  do  bold  that  It  would  be  luoon- 
slstent  with  the  purposes  of  both  tbe  statute 
authorlzliv  and  limiting  sucb  appeals  and 
that  regnlatlng  the  certl^ing  ct  questlMis  to 
entertain  certificates  the  effect  of  which  it 
to  transfer  to  this  conrt  a  Jurisdiction  lodged 
CKlnslTely  with  another. 

Certlflcate  dismissed. 


DATIDSON  et  aL  t.  RTLE  et  al. 
(Supreme  Oonrt  of  Texas.   Jan.  26,  1910.) 

1.  VsnOOR  AND  PCHCHASKB  (||  233,  235*)— 

BoiTA  Fide  Pubcuabrb. 

To  entitle  a  subsequent  purchaser  to  have 
a  prior  unregistered  conveyance  poetp<med  to 
his  conveyance,  it  most  appear  that  he  was 
a  bona  fide  purchaser  without  notice,  actual  or 
constructive,  of  the  title  of  the  prior  purchaser, 
and  that  the  purchase  money  was  bona  fide 
and  truly  paid,  and  the  facta  moat  be  eon^tent 
witJi  die  CMiduct  ot  ozdinaty  mem  supposed  to 
act  with  reference  to  their  own  Interest 

[Bd.  Note. — For  other  cases,  see  Vendor  and 
Parcliaser.  Cent  Dig.  if  C63.  568;  Dec  Dig. 
if  233,  2&.*1 

2.  VENDOB  AlfD  PUBCHASBS  ^  244*)— BolfA 
FIDB  PUBCHASBB— PaTIOIITT  OT  PUCB— UtI- 
DKRCE. 

The  recital  In  a  deed  snbsequeot  to  an  un- 
registered deed,  that  the  pordiaae  money  has 
been  paid  does  not  alone  prove  the  paymoit  re- 
quired to  constitute  the  grantee  a  bona  fide  pur- 
chaser, l»t  b  a  drcumstaBce  to  be  considered. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  1 611 ;  Dsq.  Dig.  |  244.*) 

8.  VENDOB  ARD  PtntOHASKB  {}  244*)— BOVA 
FlDB  PUBCHASES— KVIDIHCE. 

In  determining  whetlier  a  sobseqnent  pur- 
diaser  was  a  porehasa  In  good  faiu  wlthonC 
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notice  of  a  prior  DnrulRtCTed  conTeyance,  the 
food  or  bad  fafth  of  the  vendor  ma?  be  con- 
sidered, and,  where  the  vendor  believed  be  bad 
the  title  and  sold  to  the  subaeqnent  pnrdiaser 
in  good  faidi,  the  latter  pxemmptiTtlr  believed 
that  be  obtained  a  good  title. 

[Ed.  Note.-"Fw  other  eaeet.  tee  Vendor  and 
PurchaKT,  Gent  Dif.  {  009;  Dec  Dig.  |  244.*] 

4.  TiNDOB  AND  PURCBASEB  ({  230*)— RSCTI- 
ALft— GonCLTTSIVERESS  ON  POBCRABEB. 

Hie  recitals  in  the  act  of  sale  by  a  remote 
grantor  an  Mndlng  on  a  ■nbaeqnent  grantee 
claiming  through  it. 

[Ed.  Note^For  other  eases,  see  Vendor  and 
Parchaser.  Cent  Dig.  1  SOS;  Dee.  Dig.  I  230.*] 

6.  Vendob  and  Pubchabeb  (M  230*)— Eeoit- 

AUB— CONSraUCTION. 

A  declaration  in  an  act  of  sale  that  the 
grantor,  who  apparently  held  under  a  convey- 
ance from  Ct  conveys  as  agent  of  empoww- 
ed  by  procuration  delivered  to  the  grantee,  an- 
tborizes  a  finding  that  the  real  ownership  re- 
mained in  C  ontil  the  sale  was  made,  and 
that  the  act  of  sale  from  O.  to  the  grantor 
was  in  fact  intended  as  a  power  of  attorney. 

[Ed.  Note. — ^Tor  other  cases,  see  Vendor  and 
Purchaser.  Cent  Dig.  t  609;  Dec.  Dig.  i  230.*] 

6.  VENDOB  and   PtTBCHASKB  (i  244*)— BONA 

Fidb  Pobchaskb— Evidence. 

C,  an  owner  claiming  dir^ly  from  the 
government,  conveyed  the  land  on  condition  tliat 
.  the  grantee  should  pay  the  government  duea, 
and  oy  an  act  of  sale  which  might  be  found 
to  have  been  Intmded  as  a  mere  power  of  at- 
torney. The  grantee  therein  Uvea  In  a  rister 
state,  and  there  subsequently  sold  the  land  by 
deed  which  was  not  registered.  More  than  10 
yean  after  the  conveyance  by  C,  he  sold  the 
premises  to  a  third  Derwm.  At  tiiat  time  the 
govenment  dnes  had  not  been  paid..  No  <»e 
was  Id  the  actual  possession  of  the  land,  and 
there  was  no  record  of  an  adverse  title.  Held 
to  justify  a  finding  that  O.  believed  that  the 
land  belonged  to  him  at  the  time  of  the  sale 
to  the  third  person,  and  that  he  sold  the  same 
In  good  faitt^  Justifying  the  presumption  that 
tfae  third  person  purdiased  in  good  faith  without 
notice  of  the  nnregistered  conveyance. 

VBU.  Nctt^Vor  other  cases,  see  Vendor  and 
Parchaser,  Cent  IHg.  I  600;  Dec  Dig.  i  244.*] 

7.  Vendob  and  PtnoHAAEB  (I  244*)— Bona 
Fide  PtrBCHASXB— Notice. 

The  character  of  the  warranty  In  a  deed 
may  be  considered  on  the  question  whether  the 
grantee  therein  purchased  In  good  faith  without 
notice  of  a  prior  unreglBtered  conveyance,  but  It 
Is  not  concTusive. 

[E<d.  Note.— For  other  cases,  see  Vendor  and 
Parchaser.  Cent  Dig:  {  610;  Dec.  Dig.  i  244.*] 

8.  Vendob  and  PtTBCHASEB  (|  230*)— Bona 
Fide  Pobchaseb— Notice. 

A  wamnty  In  a  deed  executed  by  one 
claiming  directly  under  the  eovernment  which 
etnbTBces  any  previous  sale  by  him,  but  does 
not  include  any  defect  fn  title  based  on  a  previ- 
ous grant  by  the  government,  is  not  euch  a  war- 
ranty as  will  excite  suspicion  in  the  mind  of  the 
purcoaaer,  and  does  not  authorize  a  finding  that 
he  was  not  a  bona  fide  purchaser  without  no- 
tice of  a  prior  unrecorded  conveyance. 

fEJd.  Note.— For  other  cases,  see  Vendor  and 
Parchaser,  Cent  Dig.  fi  600;  Dee.  Dig.  I  23a*] 

9.  Vendob  and  Pubchabeb  ((  244*)— Bona 
Fide  PuBOHAgEB— Patmeht  or  Pbicb— Evi- 
dence. 

Evidence  held  to  show  that  a  subsequent 
purchaser  witboat  notice  of  a  prior  unregistered 
eonveyanee  paid  the  price. 

[Bd.  Note. — ^FoT  other  cases,  see  Vendor  and 
purchaser.  Cent  Dig.  |  610;  Dec.  Dig.  |  244.*] 


lOi  Evidence  (I  842*)— Copin  or  Recobds— 

ADiassiBiuTr. 

An  indorsement  made  on  an  ori^nal  grant 
of  land  on  file  in  tlie  General  lAud  Office  and 
signed  by  the  clilef  cleric  thereof,  showing  that; 
the  government  dues  have  been  paid  on  the- 
grant.  Is  an  archive  of  tbs  office,  and  a  certiflad 
copy  of  the  Indorsoaent  Is  admissible  in  evi- 
dence. 

[SU.  Note^^or  otiier  cases,  see  Bridencer 
Cent  Dig.  H  iaoe-1814:  DeeilMg.  1  842.«] 

11.  Evidence  ^  471*)— Opinion  IDvidenob— 
Chabaoteb. 

The  testimony  of  a  witness  that  a  penon 
was  an  honest  man  la  inadmissible  as  the  opin- 
ion of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  ft  3148-218B;  Dea  Dig.  |  471.*]' 

12.  Vendob  and  Pubohaseb  (t  218*)— Bona 
Fide  Pubchaseb — EvmENOE— Adhusibil- 

On  the  issue  whether  a  subsequent  pur- 
chaser was  a  bona  fide  purchaser  without  notice 
of  a  prior  unregistered  conveyance  evidence  of 
what  ne  did  after  the  pnndiase  was  Inadmissi- 
ble. 

[Ed.  Note.— For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  |  607;  Dec.  Dig.  f  243.*]- 

13.  Deeds  (|  42*)— Dbboeiftion— Cxitaihtt— 
Dates. 

The  variance  between  the  date  <tf  an  or> 
irinal  grant  from  the  government  dated  Hay 
27,  1835,  and  the  statement  In  an  act  of  sal» 
by  the  original  grantee  to  a  purchaser  describ- 
ing the  land  as  in  the  original  grant  from  the 
government  but  .^ving  th«  date  of  that  grant 
as  on  May  28,  1830,  does  not  render  the  act 
of  sale  to  the  purchaser  so  uncertain  In  de- 
scribing the  Isnd  that  it  will  be  Inadmissible  1» 
evidence; 

[Bd.  Note.— For  other  caasi;  see  Deeds,  Gent 
Dig.  H  86-^;  Dee.  Dig.  I  42.*] 

Error  from  Court  of  Civil  Appeals  ot  First 
Supreme  Judicial  District 

Trespass  to  try  title  by  Beaben  Ryle  and: 
others  against  John  Davidson  and  others. 
There  was  a  Judgment  of  the  Court  of  Civil: 
Appeals  (116  8.  W.  833)  reversing  a  Judgment 
for  defendants  and  rendering  Judgment  for 
plalDtlffa,  and  defoidants  bring  error.  Re- 
versed and  remanded  to  the  district  coort 

George  O.  Oreer,  Greers  ft  Nail,  and  A.  D.- 
LlpscOmb,  for  plaintiffs  In  error.  Robert- 
son &  Wtalttaker  and  J.  J.  O'Fell,  for  defend- 
ants in  error. 

BROWN,  J.  TUB  salt  mvolved  the  title- 
to  the  west  lialt  of  a  league  and  labor  of 
land  situated  In  Jefferson  connty,  Tez.,  tbe- 
grant  to  which  was  Issued  tqr  Jorge  Anto- 
lAo  Nixon,  q»eclal  c6mmi8Sl<Hier  for  the  Mex- 
ican goTemment,  cat  the  27tfa  day  of  "Haj^. 
1885,  to  Manuel  Chireno  as  a  ctdonlst  in 
ZavaUa's  colony. 

Plaintiffs  and  defendants  all  dalm  title 
under  caiirenOb  fHie  title  to  the  plaintiffs  be- 
low was  d«algned  fran  the  grantee  throogb 
these  conreyances: 

(1)  An  act  of  sale  before  Louis  Bale,  jndge- 
of  tbe  first  Instance  of  tbe  town  ot  Nacog- 
doches, Tex.,  on  tbe  15tta  day  ot  September, 
1839,  whereby  Manuel  Chireno  conveyed  the 
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«ntlre  leafrae  to  Joan  Leptlcber  for  a  recited 
cash  consideration  of  $100.  Tbe  Initroment 
was  Id  the  Spanish  lan^ase,  and  upon  trial 
a  translation  was  Introduced  in  evidence. 
In  tliBt  act  of  sale  the  description  of  the  land 
was  the  same  as  ^ren  In  the  original  grant, 
except  that  it  stated  that  the  grant  was 
made  on  the  2Sth  day  of  M«y,  1835,  whereas 
the  original  grant  was  dated  the  27tb  day 
of  May,  1835.  The  act  of  sale  <H>ntalna  this 
language:  "It  being  a  condition  expressly 
Agreed  upon  that  the  above-mentioned  pur- 
chaser remains  obligated  to  make  the  pay- 
ments to  the  government  for  the  league  of 
land  above  mentioned,  and  to  comply  also 
with  the  rest  of  the  requisites  to  which  It  Is 
subject  according  to  law.** 

(2)  By  an  act  of  sale  made  and  enterbd 
Into  In  the  city  of  New  Orleans,  state  of 
Louisiana,  on  the  2d  day  of  May,  1839,  Juan 
liCpllcber  conveyed  the  entire  leagne  grant- 
ed to  Chlreno  to  Daniel  Berlin  for  a  cash 
consideration  of  $442.80,  the  receipt  of  which 
was  acknowledged.  The  description  In  this 
act  of  sale  was  by  metes  and  bounds  as  giv- 
en In  the  original  grant  It  was  not  record- 
ed In  Jefferson  county,  Tex.,  until  July  8, 
1847.  The  act  of  sale  contained  this  lan- 
guage: "Personally  came  and  appeared  Juan 
LepUcher  of  this  city,  agent  of  Manuel  Chl- 
reno, duly  appointed  by  procuration  In  the 
possession  of  the  purchaser  hereinafter  nam- 
ed." Lepllcher,  however,  by  the  terms  of  the 
Instrument,  conveyed  all  of  his  Interest  in 
the  land  to  Danid  Berlin  of  the  republic 
of  Texas. 

(3)  On  September  1,  1852,  Daniel  Berlin, 
by  deed  duly  executed  In  the  state  of  New 
Tork,  conveyed  1,628  acres  €it  the  land  to 
John  Ryle  In  the  form  of  a  sqnare  In  the 
southwest  corner  of  Manuel  Chlreno's  league 
which  deed  was  placed  of  record  In  Jeffer- 
son county,  Tex.,  on  the  19th  day  of  Febru- 
«ry,  1854  Ryle  having  died,  his  heirs  were 
plaintiffs  In  the  suit  and  the  heirship  was 
proved  and  undisputed. 

(4)  On  December  22,  1854,  Daniel  Berlin 
by  deed  conveyed  to  Jacob  Berlin  the  league, 
less  1,628  acres  sold  to  John  Ryle. 

(5)  On  September  26,  1853,  In  the  state  of 
New  Tork,  Jacob  Berlin  and  wife  conveyed 
2,000  acres  out  of  the  northwest  comer  of 
the  leagne  of  land  to  W.  H.  Perrlne,  which 
deed  was  recorded  hi  Jefferson  county  on 
tbe  20tb  day  of  December,  18M.  PeiTlne 
was  a  plaintiff  In  this  suit 

The  defenaants  claimed  title  under  the 
following  conveyances: 

(1)  A  deed  executed  Manuel  Chlreno 
on  the  9th  day  of  Jannary,  1846,  In  Nacog- 
doches county  to  Arnold  Thonvenin  for  a 
recited  consideration  of  (500,  conveying  to 
said  ^houvenln  the  entire  Chlreno  league. 
The  payment  of  the  consideration  wa»  ac- 
knowledged In  the  deed.  This  deed  was  re- 
corded In  Jefferson  county  on  the  2d  day  of 
June,  1846.  The  deed  was  witnessed  by 
Chas.  S.  Tayloir  and  W.  W.  Barrett,  and  was 


proved  TCP  bj  the  latter  before  A.-W.  Wlng- 
fleld, '  chief  justice  of  Nacogdoches  ieounty. 
In  the  month  of  September,  1846,  Arnold 
ThouTcnln  conveyed  the  east  half  of  the 
league  of  land  to  two  tUhem  of  France  by 
the  name  of  Bessard. 

(2)  The  defendants  introduced  a  copy  from 
the  General  Land  Office  of  the  original  grant 
to  Chlreno  and  a  copy  of  a  receipt  attached 
to  the  original  grant  in  the  Genial  Land 
Office,  whereby  It  appeared  that  on  the  eth 
day  of  May,  1846,  the  governmait  dues  in 
the  sum  of  $56  had  been  paid,  but  did  not 
give  the  name  of  the  i)awn  making  tbe 
payment  in  the  same  record  book  of  Jeffer- 
son county  In  which  the  deed  from  Chlreno 
to  Thonvenin  was  recorded,  on  the  next  page, 
a  certified  copy  of  the  original  grant  to 
Chlreno  was  of  record.  The  plalntifte  ob- 
jected to  tbe  Introduction  of  the  copy  of  tbe 
receipt:  (1)  Because  it  does  not  appear  to 
whom  the  receipt  was  given.  (2)  Because  it 
is  a  certified  copy,  not  the  original.  (3)  Be- 
canse  the  loss  of  the  original  te  not  shown. 
(4)  Because  It  was  not  a  record  anthorlxed 
to  be  kept  in  that  office. 

(3)  The  death  of  Arnold  Thonvenin  was 
proved,  and  that  his  heirs  conveyed  tbe  land 
to  tile  d^endants  Brooks  and  Pope.  It  Is 
unnecessary  to  recite  other  mnnimoits  of  ti- 
tle, for  they  are  undisputed,  and  have  the  ef- 
fect to  place  the  title  of  A.  Thonvenin  to  tbe 
west  half  of  the  league  In  the  defendants. 

It  was  proved  by  the  defradants  below 
that  Manual  Chlreno,  A.  W.  Wlngfleld,  W. 
W.  Barrett  and  Chas.  8.  T^lor  all  died 
many  years  before  tbls  suit  was  begun.  Ar- 
nold Thouventn  was  a  native  of  France,  his 
only  brother  was  In  Texas,  and  Arnold  Tboa- 
venln  left  France  for  the  purpose  of  jolnlDg 
his  brother  In  America.  The  date  of  his  ar- 
rival In  Texas  is  not  shown  by  the  evidence 
One  witness  testified  that  It  was  In  1848  or 
1849,  but  this  is  evidently  a  mistake,  as  the 
conveyance  to  him  was  dated  prior  to  that 
time.  It  was  proved  by  a  witness  who  at 
the  time  of  giving  her  deposition  lived  In 
France  that  sbe  lived  with  her  father  In  tbe 
city  of  New  Orleans  about  1848  or  1849  and 
up  to  1859 ;  that  A.  Tbouvenln  went  to  Tex- 
as to  buy  land,  and  that  his  brother  then 
lived  in  Texas;  that  l^ouvenln  frequently 
visited  her  fathep  in  New  Orleans,  and  she 
had  heard  him  speak  of^  of  buying  land  In 
Texas,  and  knew  that  her  father  had  loaned 
him  money  during  that  time  with  wbldi  to 
pay  for  tbe  land  which  he  purchased  in 
Texas.  The  evidence  shows  that  Thouveoin 
returned  to  France  in  the  year  1859,  and 
died  there  in  1863.  M.  Derlse,  majot  of  the 
city  of  Mlreoonrt  France,  testified  that  he 
knew  Tbouvenln  well  before  be  came  to  Tex- 
as and  after  his  return,  and  that  Thoovenhi 
was  In  easy  circumstances  and  an  honest 
man.  His  wife,  who  was  the  witness  that 
knew  him  in  New  Orleans,'  testified  to  tiie 
same  fact  Defise  also  testified  that  Thon- 
venin showed  to  witness  maps  and  idats  of 
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land  vUcli  bft  bftff  pimduuwa  In  Texas.  A. 
nionreailn  did  oot  Mil  anr  part  of  the  west 
half  of  the  lenMM  and  tals  sold  mme 
of  it  until  the  year  18B2.  The  land'  was  ren- 
dered for  taxes  in  the  name  of  A,  nioDTenbi 
from  and  indndlng  the  year  1840  until  the 
year  1866,  and  from  and  indudlng  the  year 
1866  until  1877  it  was  rendered  In  name  of 
the  heirs  of  TbouTenln;  and  from  1877  to 
18^  when  it  was  sold  by  the  heirs,  it  was 
rendered  In  the  name  of  the  estate  of  Thou- 
Toiln. 

Starr  A  Co.  and  some  other  agrats  at  other 
times  midered  the  land  after  Thonvenln's 
death  and  had  oversight  and  control  of  it 
Id  about  the  year  187-,  the  agents  who  had 
control  of  the  land,  Btair  ft  Co.,  emsfifnyeA  a 
nun  who  lived  on  land  adjoining  diat  claim- 
ed by  QAouTsnln  to  take  the  oversight  of  it 
and  to  protect  It  from  trespasseia,  and  to  pre- 
vent them  from  cutting  timber  and  carrying 
it  away.  That  man  had  a  very  small  portion 
of  tlw  land  in  his  Add  by  mistake,  and  held 
It,  not  as  his  own,  but  as  the  property  of 
ThoUTOiln'a  hetav  until  it  was  sold  by  them. 
The  west  half  of  the  land  was  not  occupied 
by  any  person  until  It  was  sold  to  the  present 
defendants  Williams,  wfaoi  a  house  was  huUt 
upon  It  for  them,  and  it  was  rented  ooeaslcoi- 
ally  as  their  propwty,  but  not  occupied  otm- 
tlnuonsly. 

'  The  Bessards,  to  whom  Thonvenia  sold, 
hhd  tb^r  deed  recorded  In  Jefferson  county 

on  tbe    day  of  ,  184&  About 

ISSl  the  claimants  vaOer  the  Bessards*  title 
erected  ImprorraientB  i^ion  the  pn^rty,  tbe 
east  half  of  the  league,  and  occupied  it  con- 
tinuously nntU  it  was  subsequently  noM,  and 
the  purchases  have  occupied  it  ^ce  their 
purchase.  This  land  is  not  In  controversy 
and  Ibe  facts  are  stated  in  connection  with 
the  contention  made  by  the  attorn^  for 
plalntlfh  in  error  that  the  possession  and 
occupancy  of  the  east  half  of  the  land  should 
be  considered  in  determining  the  issue  of  non- 
claim.  We  are  of  opln]4»i  that  the  evidence 
is  not  sufficient  to  present  the  Issue  of  aban- 
donment by  tbe  plalntifEB  of  their  claim  to 
the  land.  Therefore  the  possession  of  the 
east  half  by  the  rendees  of  Thoarenin  did 
not  affect  the  rt^t  of  plalntlfla  to  the  west 
half  of  the  league 

For  cfmvenlenee  the  parties  will  be  design 
nated  aa  plaintiffs  and  defendants,  as  in  the 
trial  court 

In  Watklm  t.  Bdwards,'  23  Tex.  448,  the 
court  said :  entitle  a  subsequent  vendee 
to  have '  a  Itrlolr  nnregfsuired  conveyance, 
postponed  to  his  subsequent  conveyance.  It 
must  appear  (1)  that  he  was  a  purchaser 
bona  fide;  (2)  that  be  purchased  without  no- 
tlee^  actual  or  constructive,  of  tbe  title  of 
the  prior  vttidea  It  must  Kppeax  that  the 
pnrctaase  money  was  bona  fide  and  truly 
paid.  A  recital  of  that  fiwt  in  the  deed  Is 
net  0uffl<^t  It  must  be  preved  by  ert- 
dence,  Ind^Modently  of  the  recitals  in  the 
deed."  The  extract  exprasses-the  estahHshed: 


rule  In  Texas,  and  It  Is  unnecessary  to  add 
authorities.  We  note  that  Hia  recital  in  tbe 
deed  that  tbe  purchase  mon^  wu  paid  *is 
not  sufflelent"  to  prove  that  fact,*  and  that 
"It  must  be  iffoved  Independently  of  the  re- 
cital." The  character  of  tlie  proof,  however, 
Is  not  limited  to  direct  evidence,  but  each 
necessary  tact  may  be  proved  hf  drcum- 
stanHal  evidence;  The  recital  In  the  deed 
may  become  a  potent  circumstance  in  con- 
nection with  other  cfrcn  ma  tan  cea.  In  Borers 
V.  PettuB,  80  Ter.  428,  15  S.'  W.  1094,  the 
court,  by  Judge  Stayton,  laid  down  as  the 
rule  for  Judging  of  such  matters  ttiat  tbe 
facts  must  be  "consistent  with  the  ramdact 
of  ordinary  men,  who  must  be  supposed  to 
act  with  referoice  to  th^r  own  interest" 
That  is  a  sound  test 
■  Did  mouvenln  bny  the  land  in  good  faith 
and  without  actual  notice  of  the  sale  to 
Lepllcher  or  Berlin?  In  (»der  to  decide  that 
question,  the  good  or  bad  faith  of  Chireno 
may  well  be  consldwed.  Tb^  recitals  in  the 
act  of  sale  by  Leirilcher  to  Berlin  are  bind- 
ing on  idaintUEs  because  they  claim  tbrough 
it  In  that  act  of  sale  Lepllcber  dedoras 
that  he  conv^  as  agent  for  Chireno  e:2tpow- 
aed  by  '^irocnratlon"  which  was  delivered 
to  Berlin.  This  recital  wontd  authorise  the 
Jury  to  believe  that  the  title  renulned  In 
Chireno  until  the  sale  was  niade  to  Berlin, 
and  that  the  act  of  sale  from  the  former  to 
Lepllcher  was.  In  fact,  intended  to  be  a 
jKiwer  of  attorn^.  liepllcher  lived  In  Mew 
Orteans,  La.,  and  tbe  sale  to  Berlin  occurred 
there.  More  than  10  years  had  passed  since 
the  power  to  sell  was  given,  but  no  con- 
veyance was  on  record  In  Jefferson  county. 
In  the  act  of  sale  to  Lepllcher  it  was  ex- 
pressed as  a  condition  that  he  should  pay  the 
government  dues,  but  the  dues  had  not  been 
paid  wbea  Thouvenln  bought  A  Jury  ml^t 
conclude  from  these  facts  that  Chireno  be- 
lieved tbe  land  had  not  been  sold,  and  that 
tbe  tlUe  was  still  in  him,  snd  that  he  sold 
the  land  to  Thouv«iln  In  good  faith  for  the 
pan>o8e  of  converting  It  Into  money.  Such 
action  would  be  "conslstettt  with  the  conduct 
of  ordinary  men,  who  must  be  supposed  to 
act  with  rtfttence  to  their  own  interest" 
There  being  no  me  in  actual  possession  of 
the  land,  no  record  of  an  adverse  title,  and 
tbe  sale  to  Berlin  havtaig  been  made  at  New 
Oiteans,  La.,  there  Was  no  source  from  which 
Tliouvenltt  could  acquire  inffnrmation  ct  the 
unrecorded  .instrament  Both  parties  and 
the  witnesses  to  the  deed  being  dead,  it 
would  be  impossible  to  prove  a  want  of  actu- 
al notice  more  d^nlt^. 

If  Chlruio  believed  he  had  the  title  and 
sold  in  good  falUi'  to  Thouvenln,  the  latter 
may  be  presumed  to  have  believed  that  he 
was  getting  a  good  title  from  the  (wlgtaial 
grantee  of  the  government  It  Is  suggested 
that  the  qMClal  warranty  Indicated  a  doubt 
of  the  title.  The  character  of  the  warranty 
Is  a  fact  which  the  Jury  may  consider  on  the 
question  of  good  faith.  Whlto     Tranb,  pi 
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Tex.  7<K  40  S.  W.  M2,  It  U  not  conclnflTe^ 
bowem.  and,  taklns  the  moat  favwable 
view  of  that  fact  for  defendant^  a  jury 
might  bellefe  that  it  did  not  Indicate  want  of 
confidence  hy  nionTenin  In  thla  titles  b»- 
eanae  Oie  deed  vaa  made  the  pwaon  to 
whom  the  gorenunent  granted  the  land,  and 
the  special  warranty  embraced  any  previons 
sale  bj  Chfroia  The  only  charaetw  of  de- 
fect not  Incloded  In  Uie  warranty  would  be 
the  Invalidity  <4  the  tiUe  or  a  preriona  grant 
by  the  govmuQOit,  whldi  were  Improbable. 
There  bting  no  dremnatancea  ealcnlated  to 
excite  Bogpicfon  In  the  mind  of  the  purchas- 
er, aneh  fftcts  wonld  authcnlie  a  Jnry  to  find 
that  Tbonvenln  bought  the  land  in  good  faith. 

Did  Thonrenln  pay  the  ponSiaae  money? 
This  waa  a  tranaactlon  between  a  Mexican, 
fanning  In  a  amall  way,  and  &  Fraichman, 
who  had  recently  come  to  Teua  to  boy  land. 
There  la  no  evidence  that  the  men  were 
prevlonaly  acquainted.  Th^  were  not  lelat 
ed  to  each  other  by  blood,  marriage,  or 
frlmdaliip,  and  thaw  la  no  ai^reat  reason 
why  thB  Mexican  abonld  hare  made  a  gift  of 
the  land  to  the  FreDchman.  Ordinary  men 
do  not  nsually  do  so.  Neither  la  there  a 
cireamatance  to  Indicate  that  Ohireno  waa 
Indebted  to  Thonrailn,  In  payment  of  ^ich 
debt  the  conv^ance  mli^t  have  been  made. 
No  drenmatance  in  the  case  Indlcatea  that 
to  d^nnd  hla  credltots  Ghlroio  conT«9red 
the  land  to  Tbonvenln.  Thla  elimlnatea  ev- 
ery probable  purpose  on  the  part  of  C%lreno 
In  the  making  of  the  conveyance  bat  one; 
that  la,  to  convert  tb«  land  into  money  1^  a 
b<ma  flde  aale  for  a  TOlnable  cmulderatlon, 
whldi  la  omslBtent  with  **the  «mdnct  of  an 
ordinary  man,  who  moat  be  snnpoaed  to  have 
acted  with  reference  to  hla  own  intereata." 
While  It  la  the  law  that  the  recital  In  the 
deed  of  payment  of  the  omridemtlon  la  not 
•nffldait  alrae  to  nffove  the  fact  of  paymmt, 
ancb  recital  may  be  a  drcnmatance  to  be  con- 
sidered In  connectlim  with  othor  drcnmatan- 
cea  In  determining  the  issne  of  payment 
Wonld  <%Ireno,  an  ordinary  man,  acting  with 
a  view  to  hla  own  lnt«?ests,  have  conveyed 
tiw  land  to  a  atranger  on  time  payment,  re- 
citing In  the  deed  tiiat  the  money  waa  piddT 
A  conctusim  that  he  wonld  not  would  be  ana- 
talned  1^^  the  evidence  In  thla  caae  and  wonld 
be  conalatent  with  the  conduct  of  ordinary 
men.  Aaanndng  that  Tbonvenln  acted  In 
good  faith  In  buying,  having  no  actual  no- 
tice of  the  iReviona  conve^nce^  the  forther 
facta  that  the  government  dnea  were  paid  In 
a  short  time  thereafter,  and  that  a  copy  of 
the  original  grant  waa  proeared  from  the 
General  Land  Office  and  recorded  in  conneo- 
tlon  wldi  Ghlreno^  deed  to  Tlwovanin,  are 
conslst«it  with  the  conduct  of  a  pnr^aser 
who  had  porchased  In  good  ftdth  and  paid 
the  pnrdiaae  money,  a  eondnalffli  that  Thon- 
TOitn  did  those  Ihlnga  would  be  soatalned 
by  the  evidence,  and  would  be  consistent 
with  the  eoodnct  ot  a  man  who  believed  he 
bad  a  food  tltl&  Conalatent  with  ancfa  belief 


are  the  facts  that  Thouvento  did  not  hU  tb» 
land,  that  excepting  a  few  yean  ttae  land 
waa  Tendered  for  tazati(m,  Indndlng  the  year 
1849,  to  the  year  1802,  in  the  name  of  A. 
Tbonvenln,  while  be  lived,  end,  after  bis 
death.  It  waa  raidered  In  the  name  of  bla  ea- 
tate,  together  with  the  employment  of  agents 
to  render  the  land  and  pay  taxea,  to  look 
after  and  protect  it  from  treapaaseis,  consti- 
tute conduct  conalatent  vrith  the  actkn  of  an 
ordinary  man  who  waa  looking  to  hla  own 
Intcarest,  and  who,  believing  be  bad  a  good 
title,  had  paid  for  the  land.  The  lapse  of 
more  than  half  a  ceitnry  from  the  making  of 
the  deed  to  Thoovenin  baton  any  advose 
claim  was  asserted  to  the  land  givea  atrength 
and  cogency  to  the  recited  circumstances,  and 
would  support  a  finding  that  the  recital  of 
the  payment  of  the  consideration  in  the  deed 
waa  tm& 

The  evidence  being  sufficient  to  sustain  a 
finding  by  the  Jury  that  Thonvenln  bought 
the  land  in  good  faith,  without  actual  notice 
of  the  aale  to  Leplidi»  or  Berlin,  and  that 
he  paid  the  pun^iaae  num^,  flie  Court  of 
Civil  .^npeala  ened  In  rendolng  Judgment 
for  Oie  lUaintlfFi,  tor  whldi  the  Judgmoit  of 
that  court  will  be  reversed  and  thla  cause  re- 
manded. In  view  of  anottier  trial,  we  will 
pass  upon  some  asslgnmento  which  present 
questions  that  may  arise  again. 

Detoidanta  offered  aa  evidence  a  certified 
copy  of  an  tndonement  made  cm  the  original 
grant  on  file  in  the  Qenanl  Land  Oflloe  and 
signed  1^  flie  chief  c3eA  thereof  allowing 
that  the  duea  to  the  govemmeot  had  been 
paid  on  Oie  Chlroio  grant  Flalntiflta  ob- 
jected because  it  waa  a  printo  pap»,  not 
prpperly  In  the  land  olBc&  The  grant  waa 
an  archive  of  that  office,  and  the  oommls- 
sloner  waa  authorlaed  to  o^ect  the  govon- 
ment  duea.  1  Pascfh.  Dig.  Lawa,  pp.  110, 116, 
arte,  60,  7(^  71.  The  Indoraonent  that  the 
commlaaioner  received  paymait  was  a  rec- 
ord of  the  office  and  a  cutifled  copy  of  it 
waa  admlssiUe  In  evldenea 

The  defendants  offered  the  deposition  of 
Mrs.  De  Blea  to  Uie  effect  that  Thonvenln 
waa  an  honest  man.  that  he  was  In  easy  dr- 
cnmstancea,  and  that  he  borrowed  money 
from  her  father  tp  pay  for  land  In  Texas. 
The  evidence  that  Thonvenln  was  honest  wan 
an  opinion  of  the  wltneaa,  and  not  admlaat- 
bl&  The  other  atatemuta  concerned  mattcra 
which  occurred  after  the  purcbasjp  from 
Chlroio,  and  could  not  bear  npm  any  Issue 
in  the  quM; 

The  defendants  objected  to  the  Introduc- 
tion of  the  act  of  sale  from  GhircDO  to  Lep- 
ll<dier  because  it  did  not  oontahi  a  deaerlp- 
tlon  by  which  the  land  could  be  Identified. 
The  ground  of  the  objectlfm  waa  the  variance 
in  date  between  that  ^ven  In  the  original: 
grant,  "May  27.  188^'•  and  the  atntement  la 
the  act  of  aale  to  LeiOktaar  that  flta  land 
connyed  waa  t3iat  granted  to  CSdrsDO  on 
tbe  *'28th  day  of  Biv.  1886**— the  oOly  wir 
ance  being  In  the  day     the  month.  Tbo  irth 
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the  Court  of  Civil  Appeals  la  roTened,  and 
the  Judgment  of  the  district  conrt  Is  af- 
flrmed. 

Andrews,  Ball  &  Streetman,  for  plalntlCC  la 
error.  Baker,  Botts,  Parker  &  Garwood  and 
I.  M.  Standlfer,  for  defendants  in  error. 

OAINBS,  C.  J.  This  salt  was  brought  by 
S.  Wiseman  against  Mary  F.  Bwaln  aad  the 
Fidelity  &  Deposit  Company  of  Maryland. 
The  object  of  the  suit  was  to  recover  npon 
a  Judgment  rendered  against  W.  J.  Swain, 
in  his  lifetime,  for  14,477.13.  in  the  district 
conrt  of  Collin  county,  against  Mrs.  Swain 
SB  surrlror  of  the  commnnlty  estate  of  her- 
self and  her  deceased  husband,  W.  J.  Swain, 
and  against  her  codefendant  as  surety  upon 
her  bond,  given  under  the  statute  for  the 
administration  of  that  estate. 

The  facts  as  developed  by  the  testimony  up- 
on the  trial  were  as  follows:  William  J. 
Swain  Inaugurated  the  enterprise  of  estab- 
Usfaing  and  promoting  the  Houston  Fire  ft 
Marine  Insurance  Company,  and  became  pres- 
ident of  the  company.  The  charter  was  ob- 
tained, and  a  very  small  portion  of  the  stock 
was  rabscrlbed  for,  Thereapon  Swain  rq;ialr- 
ed  to  New  York,  and,  npon  his  return,  report- 
ed that  lift  had  sold  to  John  a  Preston  1,080 
shares  of  stock  in  the  company,  and  had  re- 
ceived therefor  bonds  of  the  dtf  of  Austin 
of  the  par  ralne  of  flSS/XXK  These  puiported 
bonds  were  teoaght  l»tt  to  Honston,  and 
tamed  over  to  the  Insurance  Company.  Mrs. 
Swain,  npoa  the  death  of  ber  basband,  ap- 
plied to  the  county  court  of  Harris  coun^ 
for  the  rigbt  to  administer  the  community 
estate  of  taeroeif  and  her  deceased  basbuod, 
and  ber  cod^endant,  tbe  FldftUty  ft  Deporit 
Company  of  Maryland,  signed  her  bond  as 
such  sorrlTor.  ^e  Inventory  retnmed  by 
her  diowed  «■  tbe  property  of  the  estate,  as 
follows; 

Cash  In  bank  |      428  00 

10%  Rharea  stock  H.  F.  ft  M.  I.  Go.  1,312  r>0 
SO  shares  stock  H.  F.  ft  M,  I.  Co.. .  8,760  00 
8  shares  stock  H.  F.  ft  M.  I.  Co. 

20  per  c«at  paid   200  00 

1,080  shares  stock  H.  F.  ft  M.  I.  Go. 
(traQBferred  to  him  by  J.  C.  Pres- 
ton)   135,000  00 

The  property  was  appraised  by  appraisers 
appointed  by  the  court  at  tbe  sums,  respec- 
tively, set  opposite  tbe  property  on  tbe  fore- 
going list.  Whereupon  Mrs.  Swain  gave  bond 
for  tbe  administration  of  tbe  estate  in  the 
Bom  of  $145,000  (being  the  value  of  the  com- 
munity estate),  with  tbe  Fidelity  ft  Deposit 
Company  of  Maryland  as  her  surety. 

ntK>n  the  trial  of  the  cause  the  bonds  which 
were  given  for  the  stock  were  Indisputably 
proved  to  be  forgeries,  and  the  evidence 
leaves  the  gravest  doubt  as  to  whether  any 
such  person  as  John  C.  Preston  ever  existed. 
But  after  the  death  of  W.  J.  Swain  there  was 
found  among  his  papers  a  purported  transfer 

•For  tOM  €HM  BN  same  topic  and  ssetlMi  NUUBBR  In  Dm.  ft  Am.  Diet.  1M7  ta  tets,  ft  Rsporter  ladnw 


Jectlon  was  properly  overniled.  There  were 
other  questions  raised  during  the  trial  and 
presoited  bere^  bat  will  sot  probably  arise 
again. 

That  we  may  not  be  mlsnndwstood  we 
state  that  we  have  not  expressed  our  conclu- 
sion as  to  tbe  effect  to  be  givoi  to  tbe  evi- 
dence, but  have  stated  what  we  believe  to 
be  ctmclusions  which  the  law  would  permit  a 
Jury  to  deduce  from  the  facts. 

Judgment  of  the  Court  of  Civil  Appeals 
reversed,  and  cause  remanded  to  tbe  district 
court 


FIDELITY  ft  DEPOSIT  Ca  OF  UABT- 
LAND T.  WISEMAN  et  al. 
(Sopreme  Court  of  Texas.   Feb.  2.  1910.) 

1.  Touan  (I  06*)  —  CoHSTBUonva  Tauar— 

PBOFIBTT  OBTAtKED  BT  FbADD. 

The  bolder  of  property  obtained  by  fraud 
is  a  constractive  trustee  of  the  peraon  defrauded. 

TEd.  Note.—For  other  cases,  see  Trusts.  Gwt 
Dig.  it  145-147 ;  Dec  Dig.  I  05.*] 

2.  COBPOBATIONS    (|   810*)  —  OITIOEB8  —  Lu.- 

BII.ITT  TO  CoBPOBATiON— Sals  or  Stock. 
Whether  the  president  of  an  Insurance  com- 
pany willingly  or  unintentionally,  by  culpable 
npglJitence,  ostensibly  received  for  the  company's 
benefit  foxged  municipal  bcmds  In  exchange  for 
its  stodi,  ne  b  mponalble  to  make  good  tJw 
default 

[Ed.  Note.— For  other  cases,  see  Co rpo rations, 
Cent  Dig.  {  1853;  Dec.  Dig.  I  810.*] 

S.  Husband  and  Wmc  ({  273*)— ConcnNiTT 
pBOFKarr— Aduinibikation— PaonaxT  Ob- 

TAINED  BT  FOAITD. 

Where  Oie  wife  of  the  president  of  an  In- 
«n ranee  company,  who  either  willingly  or  unin- 
tentionally, by  culpable  negligence,  ostensibly 
received  for  tbe  company's  benefit  fenced  munic- 
ipal bonds  in  exdianse  for  Its  stock  In  his  pos- 
session at  the  time  of  his  death,  received,  as  sur- 
vivor of  tbe  community  estate  l>efore  the  dis- 
covery of  the  fraud,  new  shares  of  the  company, 
and  sold  them  for  cash,  the  purchaser  took  a 
good  title  thereto,  and  only  the  amount  received 
by  ber  remains  subject  to  make  good  what  the 
company  lost  in  the  transaction. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife.  Cent  Dig.  |  1012;  Dea  Dig.  |  273.*] 

4.  ElKCUTOBS  AND  AdUINISTOATOBB  (f  56*)— 

Assets  OF  Ebtatk— Pbopbbtt  Obtained  bt 

FBAUD  —  PBOOKBDB  —  DlSTBIBUTION  AMONG 

Obnebax.  Gbbditobs. 

An  executor  or  administrator,  securing  moo- 
«y  and  treating  It  as  funds  of  the  estate,  is  ea- 
topped  to  deny  the  capacity  in  which  they  are 
lield  where  no  other  person  has  a  better  claim 
thereto ;  but  as  against  the  claim  of  one  whom 
4(>ceaaed  defrauded,  the  proceeds  of  the  pnmerty 
fraudulently  obtained  cannot  he  held  for  dtstri- 
trotlon  among  general  creditors. 

[Ed.  Note.— For  other  cases,  sss  Bzecntoxs 
and  AdminlBtratoTL  Cent  Tm,  %  806:  Dec. 
Dig.  I  55.*] 

E^rror  to  Court  of  Civil  Appeals,  Fourth 
Sapreme  Judicial  District 

Salt  tj  8.  Wiseman  against  Mary  F.  Swain 
«nd  anottier.  A  judgment  for  defendant  was 
TeveiBed  the  Court  of  Civil  Appeals,  and 
def<tfidant  tbe  Fidelity  ft  Deposit  Company 
of  Macyland  brings  error.  The  Judgment  of 
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of  the  J.  (V  K«st<m  stoefe,  ilgned  and  ac- 
knowledged the  latter,  to  Swain.  Atta 
her  qnallflcatlom  to  administer  the  eonunnolty 
estate  of  h^s^  end  her  deceased  husband, 
Mrs.  Swain  donanded  and  received  new  stodk. 
In  the  company  In  lieu  of  the  old  1,0S0  shares 
purported  to  have  been  boosht  of  Preston, 
bellevluc  the  shares  to  be  genuine.  She  sub- 
sequently sold  1.120  shares  of  the  stock  of  the 
company  for  $75,000,  and  received  the  con- 
sideration except  five  thousand  and  some  hun- 
dred dollars.  She  testified  tbat  when  she  re- 
ceived the  money  for  the  stock  she  distribut- 
ed one-half  of  it  to  the  heirs  of  the  estate, 
except  one-sixth,  which  was  payable  to  a 
minor  heir,  whose  guardlnn  did  not  receive 
the  money.  When  one  has  been  defrauded 
of  property,  as  In  this  case,  he  may  sue  for 
the  property  itself,  or  In  case  it  has  been 
sold  to  an  innocent  purchaser,  he  may  re- 
cover the  proceeds.  Whether  of  the  property 
or  of  Its  proceeds,  the  holder  is  considered 
a  constructive  trustee.  Hence  the  beneficiary 
— tbat  Is,  the  party  defrauded — Is  entitled  fo 
the  fund,  and  no  one  else  until  he  is  satisfied 
he  Is  entitled  to  any  part  of  It  In  this  case 
W.  J.  Swain,  as  president  of  the  Insurance 
Company,  either  willingly  or  by  culpable  neg- 
ligence, by  which  the  forged  bonds  were  os- 
tensibly received  for  the  benefit  of  the  com- 
pany, made  the  transaction,  but,  whether 
willingly  or  unintentionally,  he  would  be  In 
either  case  responsible  to  make  good  the  de- 
fault. Mrs.  Swain,  as  survivor  of  the  com- 
munity estate,  having  before  the  discovery  of 
the  fraud  received  new  shares  of  the  com- 
pany, and  having  sold  them  for  cash,  the 
purchaser  took  a  good  title  to  the  shares,  and 
<aily  the  amount  received  by  her  for  them  re- 
mains subject  to  make  good  to  the  Insurance 
Company  what  It  lost  in  the  transaction. 

We  have  failed  to  find  any  aofflcluit  an- 
swer to  the  question.  How  Is  the  defrauded 
party  to  be.  satisfied  If  the  fund,  aa  In  this 
case  obviously  not  oiongh  for  the  purpose. 
Is  payable  njwn  the  general  debts  of  the  party 
comiqittlng  the  firaudi  It  seems  to  us  that 
to  permit  this  Is  to  allow  a  fund  which  be- 
longs to  one  powm  to  be  aiq^roprlated  to  the 
payment  of  the  ddbta  of  another.  The  au- 
thorities oa  CUb  questlim  are  not  nniform. 
Some  bold  that  because  the  executor  or  ad- 
ministrator liai  secured  the  money,  and  has 
treated  it  as  funds  belonging  to  the  estate^  be 
is  estopped  to  deny  the  capacity  in  which  he 
htid  It ;  and  this  will  do  wh«»  there  is  no 
othw  persra  who  has  a  better  claim  to  the 
fund.  Sndi  Is  the  case  of  Portts  v.  Gum- 
minga,  21  Tex.  266,  where  the  parties,  having 
recorered  a  sum  of  mamy  belonging  to  theh: 
ward,  were  not  permitted  to  deny  as  between 
themstivea  and  the  ward  tbat  they  had  so 
received  it.  On  tlie  other  hand,  in  tlie  case 
of  the  American  Sugar  Refining  Co.  t.  Fau- 
her,  140  N.  T.  6S2.  40  N.  B.  206,  27  L.  R.  A. 


757,  a  vendor  of  personal  vmpvts  sold  to 
tlie  vendee  upon  false  repreaoitations  as  to 
the  Bolven<7  of  the  flrm.  The  vendees  hav- 
ing sold  a  part  of  tlie  goods  in  due  course  of 
trade,  and  liaTlng  assl^ied  the  rmalnder  in 
an  assignment  for  the  benefit  of  eredltois,  it 
was  held  that  the  denuded  vendor  bad  tlie 
right  of  recovery  of  the  assignee  the  iwoceeds 
of  the  sale  of  th^  goods  aswigned.  Let  us 
suppose,  then,  for  the  sake  of  argument,  that 
the  vendees,  Instead  of  assigning  for  the  bene- 
fit of  creditors,  had  died,  could  their  admin- 
istrators claim  these  goods  or  their  pro- 
ceeds for  distribution  among  their  general 
creditors?  We  think  not.  In  McPlke  v.  Mc- 
Plke,  111  Mo.  216,  20  S.  W.  12.  the  adminis- 
trator in  Missouri  collected  rent  upon  a  mlH 
In  Alton,  111.,  and  also  sold  the  mill.  The 
court  held  that,  since  the  law  of  Illinois  was 
not  proved,  it  would  be  presumed  that  the 
common  law  was  In  force  there,  and  that  un- 
der tbat  law  the  administrator  had  nothing 
to  do  with  real  estate,  and  decided  that  he 
was  not  chargeable  as  administrator  with  the 
rents  or  the  proceeds  of  the  mill. 

It  appears  from  the  statem^it  of  facts 
tbat  the  defendant  the  Fidelity  Company  of- 
fered to  prove  that  the  Houston  Fire  &  Ma- 
rine Insurance  Company  had  filed  a  suit 
against  Mary  F.  Swain  and  the  surety  upon 
her  bond,  upon  the  theory  that  John  C.  Pres- 
ton was  a  mythical  person,  and  that  Swain, 
by  using  his  name  In  subscribing  for  the 
stock,  bound  himself,  and  that  the  Insurance 
Company  now  sues  her  and  the  surety  upon 
her  bond  for  the  entire  proceeds  of  the  sale 
of  the  stock.  The  court  received  the  evidence 
announcing  that  he  would  admit  It,  provided 
counsel  should  show  any  authority  for  its 
admission,  but  no  bill  of  exception  was  filed 
either  for  its  acceptance  or  rejection.  From 
all  this  we  can  see  that  the  Insurance  Com- 
pany had  a  suit  against  Mrs.  Swain  and  the 
surety  on  her  bond  for  the  entire  proceeds 
of  the  sale  of  the  stock. 

Accordingly  the  Judgment  of  the  Court  of 
Civil  Appeals  is  reversed,  and  the  judgment 
of  the  district  court  affirmed. 


In  re  TRANSFER  OF  CAUSES  BSTWEBN 
COURTS  OF  OITIL  APPEAIiS. 
(Supreme  Court  of  Texas.   Fdh  %  19ia) 

OouBTS  a  485*)~Staxc  GouKiB-ZlTRAirsnB  ov 

Cad  8E8— Statutes, 

Under  Act  March  10,  1909  (Acta  81st  Leg. 
c.  42),  entitled  "An  act  to  amend  article  994a. 
c.  12,  title  xxvii,  of  the  Revised  Civil  Statutes 
of  the  Btate  of  Texas,"  providing  that  cases 
transferred  from  any  Court  of  Civil  Appeals  to 
another  be  taken  from  the  cases  appealed  from 
the  counties  nearest  the  place  where  the  court 
to  whidi  they  are  transferred  ia  held,  caaea  from 
a  county  in  which  a  Court  of  Oivil  Appeals  is 
actually  sitting  may  have  to  be  transferred  to 
a  Court  of  CHvil  Appeals  sitting  la  another  coun- 
ty where  the  county  from  wbldi  they  are  ap- 
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liealed  b  tte'  ne&Tctt  eouAtr  to  the  pIM  where 
the  ocnirt  to  which  they  are  tnnifeired  !■  held. 

JEd.  Not&— other  cwei,  tee  Courts  Dee. 
Dig.  I  4S5  •] 

In  the  matter  of  ihn  transfer  of  cansea 
from  one  Court  of  Civil  Appeals  to  another. 

GAINES,  0.  J.  In  the  matter  of  the  trans- 
fer of  causes  from  one  Court  of  Civil  Ap- 
peals to  another  for  the  purpose  of  equalis- 
ing the  dockets  of  said  courts. 

This  being  the  first  Instance  in  which  we 
are  called  upon  to  put  In  force  an  act  en- 
titled **An  act  to  amend  article  9d4a,  chap- 
ter 12,  title  xxvll,  of  the  Revised  Civil  Stat- 
utes of  the  state  of  Texas  and  declaring  an 
emencency,"  approved  March  10,  1908  (Acts 
31st  Leg.  c  42),  we  deem  it  proper  to  vouch- 
safe some  remarks  in  justification  of  our  ac- 
tion In  the  transfer  thus  made.   It  Is  to  he 
noted  that,  with  the  «ceptlon  of  providing 
that  we  shall  transfer  cases  from  those  Courts 
of  Civil  Appeals  havhv  a  ffreatw  amount 
of  business  npon  their  dockets  to  the  Courts 
of  Civil  Appeals  baving  a  less  amount  of  bnai- 
uesft  upon  their  dockets,  the  act  announces 
but  one  rule,  and  that  is  that  **case8  trans- 
ferred firom  any  Court  ot  Civil  Appeals  shall 
be  taken  ftom  the  coses  appealed  from  the 
counties  nearest  to  the  place  where  the  conrt 
to  which  the  oues  are  transferred  is  held.** 
To  comply  with  this  last  requirement  we 
have  found  it  necessaiy  to  select  a  comity 
from  which  a  transfer  la  to  be  made — that 
is  nearest  to  the  court  to  which  the  transfer 
Is  to  be  sent — and  to  transfer  all  eases  from 
snob  county  or  so  many  as  is  necessary  to 
make  the  quota,  and.  If  not  sufficient  to  make 
the  quota,  to  take  the  county  ^at  is  sect 
nearest  to  the  conrt  to  which  the  transfer 
Is  to  be  made  and  proceed  in  the  same  man- 
ner, until  the  quota  is  fllied.  IProceedlng  In 
this  manner  we  have  In  this  Instance  had  to 
transf^  over  60  eases  from  Tarrant  county 
where  the  Court  of  Gtrll  Appeals  tor  the 
Second  district  sits  to  Texarkana,  where  the 
Court  of  the  Sixth  district  holds  its  sessions, 
a  result  not  contemplated  by  the  gentlemen 
wbo  framed  the  act  But  so  the  law  Is  writ- 
ten. It  Is  noticeable  that  the  act  passed  both 
bonses  of  the  tiCglalature  without  a  dissent- 
ing vote  In  either,  from  which  It  would  seem 
that  *in  the  multitude  of  counsel  there  Is 
wisdom,"  provided  It  results  In  some  debate. 

We  venture  to  surest  that,  when  the  Leg- 
islature comes  to  amend  the  act  again.  It 
occurs  to  us  that  It  would  be  well  to  have 
.the  Supreme  Court  to  require  the  several 
clerks  of  the  Courts  of  Civil  Appeals  to  send 
up  a  list  of  the  undisposed  of  cases,  omitting 
tliose  that  have  been  submitted  or  set  down 
for  submission,  and  then  to  require  the  Su- 
preme Court  to  designate  the.number  of  cas- 
es that  are  to  be  transferred  from  one  Court 
of  Civil  Appeals  to  another,  and  to  leave  it  to 


the  courts  from  which  tiie  transfers  are  to  be 
made  to  select  the  cases  and  to  actually  mak» 
such  transfers. 


METROPOLITAN  LIFE  INS.  CO.  v. 

LENNOX. 
(Supreme  Conrt  of  Texas.   Feb.  2,  1910.) 

1.  INSUKANCB  (8  668*)— AcnOWB  OW  POLICT— 

Evidence— Question  roa  Jurt. 

In  an  action  to  recover  the  balance  due  on 
a  life  insurance  policy,  evidence  held  not  to  con- 
clusively show  that  the  insured  in  his  application 
misstated  his  age,  and  hence  a  motion  for  a  di- 
rected verdict  was  properly  overruled. 

[Ed.  Note.— For  other  cases,  see  Insnrnnce, 
Cent.  Dig.  11  1730. 1.76S;  Deo.  Dig.  S  OCa*] 

2.  iNsuBANci  (I  068*)-iAonoNB  on  PoLXcr-^ 
Evidence— QuEsnoR  fob  Jubt. 

In  an  action  to  recover  the  balance  due  on 
a  life  insurance  policy,  -wheYe  the  company  set 
op  that  the  insured  hu  misstated  his  age,  and 
that  under  a  piovisim  of  the  policy  the  bene- 
Gciary  should  receive  only  the  amount  of  Insur- 
ance that  the  .premiums  paid  would  buy  under 
the  company's  rates  for  the  correct  age  of  the 
Inaured,  evidence  keU  Insufficient  to  raise  an 
Issue  for  the  Jury  as  to  whether  the  iosnr- 
ance  company  waived  this  condition  of  their 
policy. 

[Ed.  Note.— For  other  cases,  see  Insurance 
Cent  Dig;  |  1761 ;  Dec  Dig.  |  668.*] 

3.  Courts  d  247*)  —  C^KTmKD  QuESnoHS  — 
FiNDiNa  or  Facts. 

The  Supreme  Court  will  not  answer  a  cer* 
tified  question  as  to  whether  the  fbcts  of  a  case 
bring  tt  within  the  provisions  of  a  statute,  wher^ 
the  Court  of  Civil  Appeals  made  no  conduidons 
of  fact,  merely  certified  the  evidence.  . 

TEd.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  749-765;  Dec.  Dig.  }  247.*] 

4.  Release  (|  68*)— Yauditt  — Consideba- 
Tion— Question  tob  Jubt. 

In  an  action  to  reoover  the  balance  due  on. 
a  Hfe  insurance  policy,  where  the  company  paid 
only  part  of  the  sum  called  for  by  the  policy, 
claiming  that  that  was  all  that  was  due,  and 
plaintiff  executed  a  release  which  stated  that 
she  accepted  the  sum  paid  in  full  satis&ction  of 
her  entire  claim,  evidence  held  not  to  conclnsive* 
ly  show  a  valuable  coasideration  for  the  re- 
lease, so  as  to  require  a  directed  verdict  for  de- 
fendant 

rod.  Note.— For  other  cases,  see  Release,  Cent 
Dig.  I  nOi  Dec.  Dig.  S  56*1 

0.  IRSUBANCB  ((  668*)— Actions  on  Pouot— 
Evidence— Question  fob  Jubt. 

In  an  action  to  recover  the  balance  due  on 
a  life  Insurance  policy,  evidence  held  sufficient  t<y 
take  the  question  of  defendant's  liability  for  the 
balance  due  under  the  terms  of  the  policy  to- 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Insurance, 
Cent  Dig.  H  1732-1770;  Dec.  Dig.  |  66&*] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  Mrs.  Lydla  Lennox  against  the 
Metropolitan  Life  Insorance  Company.  From 
a  judgmmt  for  plaintiff,  defendant  appeals. 
Questions  certified  to  the  Supreme  Court  from- 
the  Court  of  Civil  Annals.  Questlona  an- 
swered. 

Locke  &  Lo<^,  (Or  appellant  Houston 
Wood,  for  appellee. 
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BBOWN,  7.  Cfertlfled  aiiMtlons  from  the 
Court  of  GlrU  Appeals  for  the  Fifth  District, 
ma  follows: 

*^ls  suit  was  brought  hy  Mrs.  Lydla 
Lennox  to  recoTcr  from  Metropolitan  Life 
iDBorance  Company  f203.97  as  the  balance 
dne  on  a  policy  of  insarance  issned  by  it 
in  her  favor  on  the  life  of  her  husband. 
She  sought  to  recover  also  $24.60  for  statu- 
tory damages  and  fSO  for  attorney's  fees. 
The  company  defended  npon  the  ground  that 
It  had  paid  her  all  that  the  i>ollcy  promised, 
there  having  been  an  understatement  of  five 
years  in  the  age  of  the  Insured;  and  that  she 
had  surrendered  the  policy  for  cancelation. 
A.  request  for  a  peremptory  instruction  in 
favor  of  the  company  was  denied  by  the 
court,  and  the  case  was  submitted  generally 
to  the  Jury.  Upon  their  verdict,  a  Judgment 
was  entered  In  favor  of  the  plaintiff  for 
$290,401  The  company  thereupon  appealed 
the  case  to  this  court  The  petition  alleged 
the  execution  by  appellant  of  a  policy  of 
insurance  for  fl.OOO,  and  admitted  a  credit 
of  $796.03,  and  sought  to  recover  the  balance 
alleged  to  be  due  thereon  of  $203.97.  The 
defendant  answered,  among  other  things,  as 
follows:  The  policy  sued  upon  was  issued 
in  pursuance  of,  upon  the  faith  of,  and  in 
consideration  of,  a  written  and  printed  appli- 
cation made  therefor  under  date  of  March  6. 
190S,  by  Samuel  D.  Lennox  and  tbe  plaintiff. 
By  a  clause  appearing  upon  the  face  of  said 
policy,  it  was  provided  that  all  of  the  an- 
swers and  statements  contained  In  said  ap- 
plicatloa  should  constitute  warranties^  and 
should  be  a  part  of  tbe  contract  Said  ap- 
plication consists  of  two  parts,  designated 
reapectlTely  as  parti  A  and  B.  Part  A  con- 
stitutes the  application  proper,  and  consists 
of  certain  printed  questions  propounded  to 
the  said  Samuel  D.  Lennox  and  the  plaintiff 
and  their  written  answers  thereto.  Part  B 
consists  of  statements  of  the  said  Samuel  D. 
Lennox  to  the  medical  examiner  of  the  de- 
fendant At  the  foot  of  part  A  of  said  appll- 
«atton,  nndemeatfa  the  qneations  and  anmrers, 
and  above  the  signatures  of  the  said  Samuel 
D.  Lennox  and  the  plaintiff,  is  their  agree- 
ment (so  far  as  tbe  same  Is  matralal  to  this 
litigation)  sutMrtantlally  as  followB:  *It  is 
berets  declared,  agre^  and  warranted  by 
tbe  undersigned  that  the  answers  and  state* 
mrats  contained  in  tlie  foregoing  application 
«  •  *  Bhall  be  the  basis  and  become  part 
•ot  tbe  contract  of  insurance  wifli  the  Metro- 
politan Life  Insurance  Company ;  that  they 
are  fidl  and  true  and  are  correctly  recorded ; 
«  •  •  that  any  false,  Incorrect  or  untrue 
answer  •  •  •  shall  render  the  policr  null 
and  void,  and  forfeit  all  payments  made 
tberetm.' 

*'Among  the  questions  and  answers  wo- 
tained  In  part  A  of  said  aK>llcati<Hi,  and 
above  said  agreemmt  and  the  signatures  ot 
the  said  Samuel  D.  Lennox  and  the  ^intlff, 
li  the  foUowing:  '(6)  Date  of  Blrtii— Year^ 


Montii— Day— Age — Nearest  Birthday.  1850 
— June — ^20—49.'  By  reason  of  said  answer 
the  said  Samuel  D.  Lennox  and  the  plaintiff 
stated  and  warranted  to  the  defendant  that 
the  said  Samud  D.  Lennox  was  bom  on  the 
20th  day  of  the  month  of  June  In  the  year 
1856,  and  that  his  age  at  nearest  birthday  at 
the  time  of  said  application  was  40.  In  re- 
liance upon  said  answer  and  statemmt  the 
poll<7  sued  upon  was  Issued  by  the  defendant 
In  consideration  of  the  payment  to  It  of  a 
quarterly  premium  of  $10.43  on  or  before  the 
delivery  of  said  policy  and  of  a  like  amount 
on  or  before  the  20th  day  of  March,  June, 
September,  and  December  of  each  and  every 
year  during  the  life  of  said  Samuel  D.  Len- 
nox. The  defendant's  premium  charges  at 
the  time  of  said  application  and  Issuance  of 
said  poIi<9^  were  graduated  according  to  the 
age  of  the  Insured,  and  increased  with  each 
added  year  of  age. 

"The  promise  of  the  defendant  to  pay  the 
plaintiff,  If  Uving,  the  sum  of  $1,000  upon  tbe 
receipt  and  approval  by  It  of  proofs  of  death 
of  the  said  Samuel  D.  Lennox,  was  made 
upon  the  condition,  among  others,  which  was 
printed  upon  the  reverse  side  of  said  policy, 
and  which  was  referred  to  upon  Its  face  and 
expressly  made  a  part  thereof,  as  follows: 
'Fourth.  The  company  vrill  admit  the  age  of 
the  Insured  upon  satisfactory  proof;  failing 
such  proof,  If  tbe  age  shall  have  been  under- 
stated the  amount  of  insurance  or  other  bene- 
fit will  not  be  more  than  the  premium  charge 
will  purchase  by  the  company's  rates  In  use 
at  the  date  hereof  for  tbe  true  age  of  the 
insured ;  and  absolute  proofs  of  age  may  be 
required  with  proofs  of  claims  hereunder.* 

"The  insured  under  said  policy  referred  to 
in  said  condition  was  the  said  Samuel  D. 
Lennox.  Upon  the  death  of  the  said  Samuel 
D.  Lennox,  the  defendant  furnished  to  the 
plaintiff  blank  forms  npon  wUch  to  malm 
proofs  of  her  claim  under  said  policy.  In 
said  forms  inquiries  were  made  and  qwces 
were  provided  for  Information  with  rtfereace 
to  the  date  of  birth  and  Qie  age  at  deatik  of 
the  sold  Samuel  D.  Ijeaaoxi  and  tbe  lAaln- 
tlff  was  required  to  furnish  such  lufbrmation. 
She  did  not  do  ao^  however.  The  proofs  sub- 
mitted by  her  ctmtained  merely  estimates  up- 
on the  part  of  two  attending  physicians  and 
an  undertaker  wltb  reference  to  the  age  of 
said  Somud  D.  Lenncoc  at  bis  death,  which 
estimates  varied  from  BO  to  64  years,  and 
wore  accompanied  by  the  plaintiff's  dedara- 
ticm  that  she  did  not  know  tbe  data  of  bis 
birth. 

"Tbe  plaintiff  haTfng  failed  and  refused' 
to  fumi^  proofs  <a  age,  tbe  defendant  at  its 
own  expense  made  an  Investl^tlon  in  Canada 
into  the  family  history  of  tlie  said  Samuel  D. 
hennoT  and  was  informed  that  tbe  date  of 
his  birth  was  June  20,  1851.  and  that  said 
date  appeared  in  tbe  family  BlUe,  BeUevlng 
such  information  to  be  true,  and  In  fact  it 
was  true,  the  defaidant  communicated  the 
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same  to  flie  plaintiff  and  offered  to  pay  her 
Id  fall  settlement  of  said  policy  the  sum  of 
$796.03,  which  was  the  ammmt  of  Ineurance 
that  tiie  premtittn  charge  on  said  policy,  to 
vlt.  the  qnar^ly  promlom  of  9KX43,  would 
parchase  nnder  the  premlnm  rates  In  me  by 
the  defoidant  on  the  date  of  said  policy  to 
wit  March  20,  190S,  for  the  true  i«e  of  the 
Bald  Samnel  D.  Lennox,  which  was  54  years. 
The  plaintiff  under  date  of  May  14, 190T,  a<s 
oqited  said  sum,  surrendered  said  policy  to 
the  defen^nt,  and  executed  to  it  an  inatru- 
ment  whereby  she  a<&nowledged  the  receipt 
of  said  sum  and  released  and  discharged  the 
defendant  tnm  all  daims  arising  nnder  or  hy 
reason  of  aald  policy. 

"Said  settlemoit  was  not  effected  In  con- 
glderatlan  of  tht  promise  of  the  defendant  or 
defendant's  agent  to  pay  the  plaintiff  any 
farther  sum  upon  any  condition  whatever. 
Od  the  contrary,  the  plaintiff  was  distinctly 
Informed  that  if  aald  sum  of  $796.03  shonld 
be  accepted  by  her  It  shonld  be  In  full  and 
absolute  settlement  of  all  of  her  claims 
against  the  defendant,  and  she  accepted  It 
accordingly.  It  Is  true  that  In  the  course 
of  the  negotiations  she  made  inquiry  of  the 
dtfbndant's  agent  as  to  whether  It  would 
pay  the  balance  of  the  face  of  tlie  policy  If 
she  should  afterwards  prove  to  It  by  the  rec- 
ords of  Rlchlbucto,  which  was  the  birthplace 
of  the  said  Samnel  D.  Lennox,  that  his  age 
was  as  It  had  been  stated  In  the  application ; 
but  she  was  informed  by  said  agent  that  he 
could  not  and  would  not  malEe'any  promise  to 
that  effect  as  a  consideration  for  her  accept- 
ance of  the  sum  offered  In  full  settlement  of 
her  claims,  but  that  he  was  sure  that  bis  com- 
pany as  an  honorable  company  would  gladly 
pay  the  difference  If  such  proofs  were  pre- 
sented to  It.  Said  statement  upon  the  part 
of  the  defendant's  agent  was  not  made  as  a 
promise,  and  did  not  purport  to  be  such,  but 
was  merely  a  statement  of  his  opinion.  After 
said  settlement  bad  been  effected  and  the 
policy  and  the  plalntlfTs  receipt  in  full  had 
been  delivered  to  the  defendant,  said  state- 
meat  was  reported  to  It,  and  it  fully  ratified 
and  confirmed  the  same,  and  the  plaintiff 
was  notified  that  it  would  be  pleased  to  con- 
sider any  authentic  Information  which  she 
might  furnish  that  the  age  as  stated  in  the 
application  was  correct;  but  no  Information 
of  any  kind  was  presented  by  the  plaintiff  to 
the  defendant  at  that  time,  and  none  has  ever 
been  presented  to  it;  nor  has  the  good  faith 
of  the  defendant  nor  the  authenticity  of  the 
Information  obtained  by  It  in  Canada  ever 
been  denied  by  the  plaintiff.  At  all  times 
since  the  death  of  the  said  Samnel  D.  Len- 
nox, the  defendant  has  been  ready  and  will- 
ing to  pay  the  balance  of  the  face  amount 
of  said  policy  npon  any  proper  and  sufficient 
showing  that  the  age  of  the  said  Lennox  was 
as  stated  in  said  application ;  and,  nnder  the 
drcnmstances  hereinbefore  set  forth,  It  has 
not  failed  to  pi^  said  poll<7,  or  any  portion 

124  8,  W.— 40 


thereof,  within  the  time  specified  therein  aft- 
er demand  made  therefor  wlthtn  the  meaning 
of  article  3071  of  the  Bevlsed  SUtntes  of  the 
state  of  Texas. 

"The  appellee  to  this  answer  filed  a  general 
dental  and  pleaded  a  waiver  by  defendant 
of  the  provision  In  the  policy  as  to  the  age  of 
assured. 

''The  policy  on  Its  face  reads: 

IN   CONSIDERATION    OF   THB  AN- 

Nonltn.  flWBRS  AND  8TATBHBN39  cooUinad 
  In  th«  prlnt«d  and  written  application 

ITSnSA  for  tbli  Poller  upon  th«  Ule  of  Sam- 
ael  D.  Lennox,  of  Dallas.  SUte  of  Tex- 
ai.  berelnattor  cmllad  tb«  Inaurad,  all 

Amount.  of  wtalcb  anawera  and  atatamenU  ara 
boreby  mada  varrantlea  and  ara  Iiare- 
by  mado  part  ol  tbla  contract,  and  of 

11000.  the  parment  of  tha  qnartar  annual  pre- 
mium ot  Tan  Dollara  and  Portr-ttaree 
canta  on  or  baforo  tba  delivery  ot  thia 

An  Poller,  And  ot  a  Itln  amount  oi  or  ba- 

fora  the  TwantlaOi  day  of  Haroh,  June, 
Saptembar  and  Dacambar  ot  aacb  and 

M.  aveiT  year  dvrtns  tbe  lite  ot  tbe  In- 

sured, DOTH  HERBBT  AQRBB,  sub- 

%  Annual  Jact  to  tba  condition  set  tortb  on  tbs 
rerarsa  alda  hereof,  aavh  and  all  ot 

Premium,  wblch  ara  lierabr  made  part  ot  fhla 
contract  and  are  accepted  by  the  In- 
sured and  Assured  as  part  tbereot  as 

110.41.  fully  as  If  berein  recited,  to  pay  at  Its 
Home  Offlca,  In  the  Clt?  of  New  York 
the  sum  ot  One  Thouaand  Dotlara.  to 
Lydla  Lennox,  wife  of  the  Inaured, 
berein  called  the  Assured,  It  llTlcg, 
otherwise  to  the  legal  representatives  of 
the  Insured,  upon  the  receipt  br  tba 
Com  pan  r  at  Its  Home  Office  and  Its  ap- 
proval ot  the  proofa  of  death  of  the 
Insured  made  In  tha  manner,  to  the 
extent  and  upon  tha  blanks  required 
by  condition  Sixth,  and  npon  tha  «ur- 
render  ol  this  Poll^. 

"On  the  reverse  side  are  several  conditions, 
among  others,  the  following:  The  company 
will  admit  the  age  of  tbe  Insured  upon  satis- 
factory proof ;  falling  such  proof,  If  the  age 
shall  have  been  understated,  the  amount  of 
Insurance  or  other  benefit  will  not  be  more 
than  tbe  premium  charge  will  purchase  by 
tbe  company's  rates  in  use  at  tbe  date  here- 
of for  the  true  age  of  the  Insured ;  and  abso- 
lute proofs  of  age  may  be  required  with 
proofs  of  claim  hereunder.' 

"The  application  for  Insurance  was  In  writ- 
ing and  dated  March  6, 1905,  and  signed  Sam- 
uel D.  Lennox.  The  application  gave  the 
date  of  birth  of  Samuel  D.  Lennox  June  20, 
1856,  and  his  age  at  nearest  birthday  49 
years. 

"Robert  L.  Lennox,  residing  at  Hoxton, 
New  Brunswick,  Dominion  of  Canada,  tes- 
tified that  he  was  a  brother  of  Samuel  D. 
Lennox,  that  he  did  not  know  the  year  of  the 
birth  of  Samuel  D.  Lennox,  but  that  be  was 
about  four  or  five  years  younger  than  wit- 
ness, who  was  61  years  of  age.  Mrs.  H. 
Watben  testified  that  she  resides  in  Kent  coun- 
ty, New  Brunswick,  and  is  a  sister  of  Samuel 
D.  Lennox,  that  she  knew  her  father  and 
mother  kept  in  a  family  Bible  a  record  of  the 
dates  of  the  birth  of  herself  and  brothers  and 
sistera,  and  such  Btble  was  kept  and  used 
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them  &B  Btithentic  record  of  the  family 
history ;  that  the  Bible  was  not  In  her  poe- 
aeselon  or  control,  and  she  does  not  know 
whether  or  not  It  Is  In  existence;  she  last 
saw  it  25  years  ago  In  the  possession  of  her 
brother,  who  resided  on  the  homestead  for- 
merly owned  by  her  father.  H.  Wathen  of 
Kent  county,  New  Brunswick,  Dominion  of 
Canada,  testified  that  he  was  68  years  of  age 
and  the  husband  of  the  witness,  Mrs.  H. 
Wathen,  whose  maiden  name  was  Mary  Len- 
nox. He  further  testified:  'I  have  in  my 
poss^lon  a  note  book  containing  a  memo- 
randum of  the  dates' of  birth  of  my  wife,  and 
of  her  brothers  and  sisters.  The  memoran- 
dum was  prepared  by  myself  and  was  copied 
by  me  from  a  record  In  the  family  Bible  be- 
longing to  my  wife's  family  on  March  24,  A. 
D.  1880.  The  said  memorandum  was  prepar- 
ed by  me  because  the  Bible  containing  the 
original  record  was  In  a  very  dilapidated  con- 
dition, and  I  wished  to  preserve  the  record 
for  future  use.  It  was  prepared  by  me  from 
said  Bible  on  March  24,  A.  D.  1880.  The 
dates  of  birth  contained  in  said  note  book  are 
absolutely  true  and  correct  copies  of  the  en- 
tries of  such  dates  contained  In  the  said  fam- 
ily Bible,  of  which  I  have  testified  above. 
The  said  note  book  containing  the  said  mem- 
orandum has  been  kept  by  me  and  used  by 
me  and  my  wife's  family  to  refer  to  through 
me  as  a  true  and  authentic  record  of  the 
Lennox  family  history.  I  refuse  to  attach 
the  said  note  book  containing  the  said  memo- 
randum and  have  not  done  so,  because  I  do 
not  wish  to  let  the  same  go  out  of  my  posses- 
sion, as  It  contains  other  private  memoranda. 
I  herewith  attach  a  true  and  carefully  pre- 
pared copy  of  all  entries  In  the  said  note  book 
relating  to  the  birth  of  my  wife,  of  her  broth- 
er, Samuel  D.  Lennox,  and  her  brother  Bobert 
L.  Lennox,  said  copy  hereto  attached  being 
marked  "A,"  for  Identlflcatlon.' 

"The  memorandum  ETxhlblt  A  attached 
gives  the  date  of  the  birth  of  Samuel  D.  licn- 
nox  as  June  20,  1851.  It  also  gives  the  date 
of  birth  of  his  brother  Bobert,  April  30,  1846, 
and  William  as  May  4,  1S46,  which  evidently 
cannot  be  true  in  the  natural  course  of  events. 
One  of  the  physicians*  certificate  to  the  proofs 
of  death  stated  his  age  at  time  of  death  as 
about  40  years  and  another  about  51  years. 
The  appellant's  medical  examiner's  report 
made  before  the  policy  was  Issued  shows  that 
he  carefully  examined  the  applicant  and  he 
placed  his  apparent  age  at  49  years,  the  same 
as  stated  by  him.  The  attending  physician's 
statement  was  that  deceased  was  about  50 
years  old,  and  that  his  apparent  age  was  50 
years.  Joe  Wills  tratlfied  that  he  had  been 
Intimately  acquainted  with  Samuel  D.  Len- 
nox about  two  or  three  years  at  the  time  of 
bis  death  and  he  took  him  to  be  «bout  45 
years  old.  On  cross-examination  he  shows 
that  this  statement  was  only  an  estimate  or 
guess.  On  the  question  as  to  whether  there 
was  a  waiver  of  the  condition  pleaded  by  de- 
fendant as  to  proof  of  age,  the  plaintilt  tes- 


tified: That  about  two  weeks  after  ber  hns- 
band'B  death,  she  and  one  Wills  went  to  the 
office  of  defendant's  agent.  In  Dallas,  to  see 
about  collecting  the  policy.  That  the  Bgeni 
had  the  blanks  and  filled  out  the  blank  proofs, 
and  during  the  time  asked  her  the  age  at  her 
husband  when  he  died.  That  she  was  unable 
to  tell  him,  and  so  Informed  him.  That  the 
agent  filled  out  the  blank  himself.  T^at  she 
oould  not  write.  That  after  the  agent  filled 
out  the  blanks  he  requested  her  to  go  before 
an  office  and  made  affidavit  to  them.  That 
she  the  next  day  went  before  an  ofiScer  and 
made  the  affidavit,  and  returned  the  prottfs 
of  age,  and  did  not  at  that  time  require  ber 
to  make  proof  of  age,  other  than  he  asked  her 
the  age.  That  nothing  was  said  by  the  agent 
about  reducing  the  amount^f  the  polity. 
That  the  agent  said  he  wonlPget  tt  through. 
That  he  thought  she  would  get  it  ris^t  away. 
That  she  never  saw  the  agent  any  more  until 
on  the  day  she  received  the  check.  The  date 
of  the  proofs  was  March  28th ;  the  date  of 
the  check  was  May  14th.  Wills  testified  that 
he  was  present  when  the  agent  made  out  the 
proofs  In  evidence.  He  testified  snbstantlally 
as  did  plaintiff,  and,  in  addltl<m,  stated  that 
he  suggested,  as  Mrs.  Lennox  could  not  thai 
recall  the  age  of  her  husband,  that  the  agent 
wait  another  day,  but  the  agent  refused  to 
wait,  and  Insisted  on  completing  the  proof 
then,  and  the  agent  said:  'No,  we  will  go 
ahead  and  fill  this  out  anyhow,  and  yon  can 
take  It  to  a  notary  public,  and  make  affidavit 
to  It.  and  bring  it  back  to  me,  and  I  will  for- 
ward It  to  the  insurance  company  with  spe- 
cial instructions  that  they  immediately  re- 
turn the  draft,  and  I  want  to  collect  it  just 
as  quick  as  possible  for  you.'  Wills  also  tes- 
tified the  agent  remarked,  at  the  time  the 
age  was  being  considered,  that  It  was  a  mere 
matter  of  form.  The  proofs  made  out  by  the 
agent  on  that  day  are  in  the  record,  and 
show  that  her  answer  to  age  question  as 
'don't  know.'  Upon  receiving  the  <^eck,  ap- 
pellee executed  a  receipt  as  follows: 

"  'CUImaBt'B  RocAlpt  and  R«Imm. 
"  'Amount  Paid  ptiM. 

"  'Poller  No.  tnSIKA 

"  *LU«  at  auniMl  D.  Lnaos. 

"  'In  conslderBttoB  of  tlM  mm  oC  Bena  Hvndnd 
NlnetT-Blz  03-100  Dollars  lawful  money  ot  tb* 
United  BUtes,  to  me  to  band  paid  by  the  Metropol- 
itan Life  lUBUranee  Company,  ot  the  Cltr  o(  Nt« 
York,  bare  remised,  released,  and  forever  dis- 
charged, and  br  tbeBO  preseota  do.  for  mareelf,  nr 
heirs,  executors,  and  admlniitratora.  remlae^  re- 
lease, and  forever  dlBcbarge  tbe  said  The  Met- 
ropolitan Life  Insurance  Companr  of  and  from  all 
manner  of  action  and  actions,  cause  and  caoese  of 
action,  suits,  debts.  Judgments,  claims  and  demands 
whatsoever,  in  law  or  ta  eQUitjr,  which  asnlnet  tbe 
Metropolitan  Life  Insurance  Company  I  ever  bad. 
now  have,  or  which  my  belrs,  executors  or  admln- 
iBtrators  hereafter  can,  shall  or  may  have  tor.  upon 
or  by  reason  ot  any  mattw,  cause  or  tblnx  whatso- 
ever, to  the  day  of  tbe  date  of  these  presents,  and 
partlcnlarlr  all  claims  arlamg  under  or  tty  rea- 
son of  the  above  deacribed  polkr  iamied  onder  and 
governed  by  tho  laws  and  sUtates  of  tha  State  of 
New  York. 

'"IB  witneaa  whereof,  I  have  hereunto  set  ny 
hand  and  aeal  tbe  l«h  tey  ot  May,  IS07. 

ber 

"  *Lyd]a  X  Lennox.   [L.  8-1 
mark. 

"  'Signed  and  delivered  la  tbe  preeence  ot  W. 
Felten,  C.  L.  Applegate.' 
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"Plaintiff  testified  that  after  she  delivered 
the  proofs  of  the  claim  to  the  agent  he  never 
had  any  other  communication  with  her  until 
tlie  day  she  accepted  the  checlE.  She  received 
a  notice  the  day  before  she  received  the  checlc, 
from  the  company,  giving  the  amount  due  un- 
der the  policy  as  $796.03.  She  could  not  read 
it,  and  called  on  a  neighbor  to  read  It,  and 
he  did  so.  She  went  next  day  to  the  agent's 
office.  She  had  never  been  called  on  to  make 
proof  of  the  age  of  deceased,  but  had  l>een  as- 
sured by  the  agent  that  the  money  would  be 
paid.  She  called  on  the  agent,  and  he  told 
her  the  company  had  found  that  her  husband 
had  understated  bis  age,  and  that  the  com- 
pany did  not  owe  her  but  $700.03.  She  tes- 
tified: 'When  I  went  down  there  I  asked  him 
if  he  would  Kcplaln  it  to  me  about  the  ag^ 
and  how  it  was  they  got  It  turned  around, 
and  why  they  didn't  come  to  me  and  let  me 
know.  He  said  it  was  on  account  of  dlfterent 
ones  giving  the  age  In,  and  me  not  knowing 
the  age  to  give  In.  .  He  said  the  company  had 
taken  the  thing  In  hand  and  got  the  age  from 
tbe  record.  I  asked  him.  If  I  should  accept 
this  money,  would  it  make  any  difference  in 
my  getting  the  other  money?  He  said  it 
would  not  make  any  difference  at  all ;  when 
tbey  got  the  thing  straightened  out  It  would 
be  all  right.  I  did  not  understand  that  I  was 
signing  it  In  full.  He  said  he  would  keep  the 
check  or  send  It  bacli:,  or  he  would  leave  It 
with  me,  and  be  said  if  he  sent  It  back,  he 
didn't  know  whether  I  would  get  it  back 
without  having  to  go  to  more  trouble,  and  I 
thought  I  would  take  It,  because  I  had  two 
children  to  take  care  of,  and  I  thought  It 
would  not  make  any  difference,  and  I  signed 
tbe  receipt' 

"Mr.  Applegate,  the  insurance  agent  who 
conducted  the  whole  proceeding,  testified  that: 
'In  response  to  her  inquiry  that  In  the  event 
the  company  was  not  correct  In  the  settle- 
ment, and  it  was  proven  to  tbe  company  that 
the  age  In  the  policy  was  the  true  one,  I  told 
ber  the  company,  with  the  greatest  of  pleas- 
ure, would  cheerfully  pay  her  tbe  difference. 
I  advised  the  company,  when  I  forwarded  the 
policy  and  release,  that  1  had  settled  tbe 
claim  with  Mrs.  Lennox,  with  tbe  understand- 
ing that  It  was  in  settlement  of  all  her  claims 
under  tbe  policy,  but  that  I  had  stated  to  her. 
In  the  event  she  could  prove  that  tbe  com- 
pany was  mistaken,  It  would  gladly  reconsid- 
er tbe  matter,  and  pay  her  the  difference. 
The  company  replied  that  I  acted  rightly.' 

"The  appellant  presents  but  one  assignment 
of  error — that  tbe  court  erred  in  refusing  its 
special  charge  bwtmctlng  a  verdict  for  de- 
fendant 

"Question  1.  Does  the  evidence  conclusively 
Bbow  that  Samuel  D.  Lennox  In  bis  applica- 
tion for  insurance  misstated  his  age? 

"Question  2.  Was  tbe  evidence  sufficient  to 
raise  tbe  issue  that  the  appellant  company 
waived  the  condition  of  the  policy  as  to  tbe 


age  of  tbe  Insured  and  the  proof  of  the  same? 

"Question  3.  Is  article  3096eee.  chapter  69, 
Laws  1903  (Sayles'  Supp.  1904,  p.  292),  appli- 
cable to  the  facts  of  this  case,  and,  if  so,  can 
appellant  urge  the  matters  plead  It  to  de- 
feat a  recovery  by  plaintiff? 

"Question  4.  Does  the  evidence  conclusively 
show  a  consideration  for  tbe  release? 

"Question  5.  Did  the  trial  court  err  In  re- 
fusing appellant's  charge  Instructing  a  ver- 
dict for  defendant?" 

Answer  to  the  first  question:  The  evidence 
does  not  show  "conclusively"  that  Samuel  D. 
Lennox,  In  his  application,  misstated  his  age. 
If  the  original  record  In  the  family  Bible  bad 
been  produced,  it  would  not  have  been  "con- 
clusive," but  might  have  been  controverted 
and  the  entry  shown  to  be  incorrect  There 
was  evidence  that  tended  to  show  that  the 
age  of  Lennox  was  not  understated. 

Answer  to  the  second  question:  Tbe  evi- 
dence does  not  show  that  th^  insurance  com- 
pany waived  the  condition  of  tbe  policy  under 
which  it  claimed  a  reduction  of  tbe  amount 
which  it  was  obligated  to  pay,  but  Mrs.  Len- 
nox was  not  precluded  from  recovery  if  the 
proof  showed  that  the  age  was  correctly 
given. 

Answer  to  the  third  question:  The  honor- 
able Court  of  Civil  Appeals  did  not  find  con- 
clusions of  fact  from  the  evidence  upon  the 
issue  presented  in  this  question,  but  certified 
the  evidence  to  this  court  We  are  unable  to 
determine  whether  the  facts,  if  found  from 
the  evidence,  would  make  the  statute  referred 
to  applicable  to  this  case.  We  therefore  can- 
not answer  the  question. 

Answer  to  the  fourth  question:  The  evi- 
dence does  not  "conclusively"  show  that  there 
was  a  valuable  consideration  paid  for  the  re- 
lease executed  by  Mrs.  Lennox.  If  her  tes- 
timony is  true,  there  certainly  was  not  such 
consideration.  Under  the  belief  that  sbe  was 
receiving  the  full  amount  she  signed  the  re- 
lease and  was  assured  that.  If  the  age  given 
in  the  policy  should  be  found  to  be  correct 
sbe  would  receive  the  remainder,  wbldi  left 
the  matter  op^  for  adjustment 

Answer  to  the  fifth  question:  The  trial 
court  did  not  err  in  refusing  to  give  the 
charge,  instructing  the  jury  to  return  a  ver- 
dict for  the  defendant  There  was  sufficient 
evidence  to  sustain  the  verdict.  The  liability 
was  a  question  of  fact  which  the  law  commits 
to  the  Jury  for  decision. 


SOUTHWESTERN  TELEGRAPH  A  TELE- 
FHONB  CO.  T.  SMITHDEAL. 

(Supreme  Goort  of  Tws.   Feb.  2,  1910) 

1.  Emine:vt  DoiCAiN  ({  69*)  — Dauaoeb  to 

PbOPBBTT  ABUmNO  STBXBT— EXEHFHON 
FBOU  LlABIUTT. 

A  foreign  telephone  company  Is  not  ex- 
empt from  payment  of  damages  to  abatting 
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pTopertr  b7  constructioQ  of  its  lines  to  &  street 
uDoer  a  permit  from  the  state  and  a  city. 

[E^.  Note.— "For  other  oafles,  see  Eminent  Do- 
main. Cent.  Diff.  il  171-179;  Dec.  Diir.  i  69.«1 
2.  EUIKENT    DOHAIlf    (M    119*)  —  TELVPHOnX 

Lines  in  Stbert  as  ADDinonjkL  Buiden. 
Where  telephone  lines  are  constructed  in  a 
street,  the  structure  Is  an  additional  burden. 

[Ed.  Note.— For  other  cases,  see  Eminent  Do- 
main, Cent.  Dig.  §  812 ;  Dec.  Dig.  |  110.*] 

8.  Eminent  Domain  (8  100*)  —  Telephone 

IXNEE  in  STBSnS  —  LlABILITT  FOB  DAM- 
AQES. 

A  telephone  line  may  have  been  construct- 
ed by  authority  of  law  and  with  due  care,  yet, 
if  its  presence  on  the  street  causes  or  contrib- 
utes to  a  depreciation  of  th«  "maxket  Talus''  oi 
abutting  property,  the  company  Is  liable  tot 
such  damages. 

[Ed.  Note.— For  other  casp*,  see  Eminent 
Domain,  Cent.  Dig.  88  256-2e7;  Dec.  Dig.  8 
100.*] 

4.  BJMiNENT  Domain  (8  lOO*)  —  Telephone 
Lines  in  Stbebts  —  Liability  fob  Dam- 
ages. * 

An  abutting  lot  owner  has  a  right  to  grow 
trees  on  the  sidewalk,  and  if  they  are  damaged 
by  telephone  wires,  which  contributes  to  a  de- 
preciation of  the  market  valae  of  the  property, 
the  injury  should  be  coiiBidered  as  If  caused  by 
the  structure. 

[EM.  Note.— For  other  oasfw,  see  Eminent 
Domain.  Cent  Dig.  |{  256-267;  Dec.  Dig.  | 
100.*]  ■ 

5.  Damages  (|  159*)— Mabket  Value  of  Lot 
— Injubt  to  Tbeks. 

An  action  being  for  depreciation  in  the  mar- 
ket value  of  a  lot.  injury  to  trees  can  only  be 
considered  as  it  affects  sncfa  value. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  I  447:  Dec  Dig.  I  159.  •] 

C^tlfled  Questions  from  Court  of  Civil  Ap- 
peals of  Fifth  Supreme  Judicial  District 

Action  by  C.  M.  Smltbdeal  against  the 
Southwestern  Telegraph  St  Telephone  Com- 
pany. From  a  Judgment  for  plaintiff,  defend^ 
ant  appenled  to  the  Court  of  Civil  Api>eal8, 
which,  pending  a  motion  for  reheariog,  cer- 
tifies questions  to  the  Supreme  Court  Ques- 
tions answered. 

A.  P.  Wozencraft,  W.  B.  Spell,  and  W.  S. 
Bromlltt,  for  appellant  Mwrow  ft  Smith- 
deal,  for  appellee. 

BROWN,  J.  Certified  question  from  the 
Court  of  Civil  Appeals  for  the  Fifth  District, 
as  follows: 

"In  the  above-entitled  cause,  which  Is  pend- 
ing on  motion  for  rehearing,  the  following 
Issues  of  law  arise,  which  this  court  deems 
It  advisable  to  present  to  the  Supreme  Court 
of  the  Btate  of  Texas  for  adjudication. 

"Nature  of  Suit 

"This  suit  was  instituted  l>y  appellee  to 
recover  of  appellant  damages  occasioned  him 
by  the  constmctlon  of  appellant's  telegraph 
and  telephone  lines  orer  and  along  Franklin 
and  Ivy  streets,  in  the  city  of  Hlllsbor^  on 
which  appellees  homestead  Is  situated,  and 
also  prayed  for  a  mandatory  Injunction  re- 
quiring the  removal  of  certain  structures. 


The  appellant  answered  by  general  and  spe- 
cial exceptions,  general  denial,  and  specially, 
In  effect,  that  It  Is  a  foreign  corporation,  and 
holds  a  permit  from  the  state  of  Texas  to  do 
business  therein;  that  in  conformity  with 
said  permit,  and  with  the  authority  of  said 
city  of  Hlllsboro,  It  constructed  its  lines 
along  said  streets  and  the  sidewalk  thereof, 
and  operates  a  local  and  long-distance  ex- 
<4iange  In  said'  city  for  telegraph  and  tele- 
phone purposes;  that  said  bnsineM  is  con- 
ducted as  a  public  snvloe,  and  its  polea. 
wires,  etc,  are  so  placed  along  said  streets 
so  fts  not  to  discommode  the  public  In  the 
use  of  said  streets ;  that  they  were  pn^wriy 
and  skillfully  erected  and  maintained;  that 
said  line  was  constrocted  before  the  trees 
wexe  planted  on  the  sidewalk  adjoining  ap- 
pellee's premises,  and  if  there  is  any  inter- 
ference with  satd  trees  it  accrues  1^  reason 
of  fb»  growth  of  same,  ate 

"Statement 

"Appellant  was  a  foreign  corporation  and 
held  a  permit  from  the  state  of  Texas  to  con- 
struct and  operate  a  telegraph  and  telephone 
line  in  said  state.  Under  said  permit  and 
with  the  pwmlssion  of  the  city  council  of 
tha  city  of  Hlllsboro,  Tex.,  it  had  construct- 
ed and  was  <^ratin;;  such  a  line  In  said 
city  for  public  use  and  had  established  local 
and  long-distance  exchanges  therein.  The 
construction  of  said  line  In  said  city,  as  far 
as  relates  to  this  case,  consisted  of  large  and 
tall  poles  set  at  Intervals  along  the  slde- 
walks  In  the  streets,  some  of  which  were 
stayed  by  guy  poete  and  wires.  On  the  poles 
were  placed  crossbeams  upon  which  were 
strung  wires  and  cables.  Part  of  this  struc- 
ture was  placed  on  the  sidewalks  adj<rinlng 
appellee's  ^ot  and  other  parts  on  the  side 
walks  across  the  street  Just  opposite  said  lot 
There  were  no  more  polea  set  nor  wires 
strung  In  the  construction  of  the  line  than 
was  necessary  for  the  operation  of  said  busi- 
ness. On  said  lot  was  a  residence,  and  ap- 
pellee and  family  occupied  the  same  as  a 
homestead,  and  it  was  not  shown  that  said 
lot  had  any  value  for  other  purposes  than 
that  of  homestead.  That  said  construction 
was  unsightly  and  interfered  with  the  view 
from  the  residence,  and  the  line  ran  through 
and  Injured  the  branches  of  his  trees  grow- 
ing on  the  sidewalk  planted  for  ornamoitai 
imrposes.  The  line  was  constructed  before 
plalntier  acquired  the  lot,  and  the  wires  were 
placed  above  the  trees;  hut  the  trees  have 
since  grown,  and  the  branches  thereof  come 
in  contact  with  said  wires.  The  testimony 
showed  the  property  to  be  damaged  by  the 
construction  and  maintaining  of  said  line  to 
the  amouut  of  the  sum  found  by  the  Jury. 
The  court  charged  the  Jury  the  measure  itf 
damages.  In  effect,  to  be  the  diflferrace  In 
the  value  of  the  property  Just  before  the  act 
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of  defendiint,  and  Its  Talne  as  affected  by 
said  structure.  It  was  shown  that  the  wires 
coold  be  placed  10  <»  IS  ffeet  higher  «i  the 
poles  then  erected,  which  would  be  above 
tbe  trees  and  not  iDterfere  tberawith.  The 
appellant,  at  tbe  Instance  of  appellee^  before 
tbe  lii8tltntl<m  of  this  salt,  inromlsed  to  raise 
said  wires  above  the  trees,  bat  failed  to  com* 
plr  with  said  prondse. 

"On  tbe  Issue  snbmltted  to  the  Jury  wheth- 
er or  sot  it  was  necessary  for  the  cables  to 
remain  In  the  boo^  <tf  the  trees,  they  found 
it  was  not 

"Qnatltm  1.  Is  tbe  appellant  such  a  pub- 
lic serrice  corporation  as  Is  enmpt  from  lia- 
bility for  damages  for  tbe  construction  of  its 
line  nnder  a  permit  fnnn  fbe  state  and  city 
under  the  facts  stated? 

"Question  2.  Does  tbe  nnslghtllness  of  tbe 
structure  and  tbe  tnterfolng  with  tbe  oc- 
cupants* Tlew  entitle  the  plaintiff  to  recover 
damages  where  such  depreciates  tbe  value 
of  the  property? 

"Qnestlon  3.  Has  the  plaintiff  the  right  to 
grow  trees  on  his  sidewalk,  and  Is  appellant 
liable  for  damages  to  same  as  shown  by  the 
foregoing? 

"Qnestlon  4.  Was  appdlee  aitlUed  to  the 
mandatory  writ  of  Injunction  unda  the  fore- 
going clrcumstonces?" 

Answer  to  Question  1:  The  tel^hone  com- 
pany was  not  exempted  from  tbe  payment  of 
damages  caused  to  abutting  property  by  the 
construction  of  Its  lines.  The  structure  of 
tbe  telephone  company  is  an  additional  bur- 
den upon  the  street.  Tel^aph  &  Cable  Co. 
V.  Eaton,  170  111.  517,  49  N*.  E.  365,  39  L.  B. 
A.  722,  62  Am.  St  R^.  390 ;  Telephone  Co. 
V.  Bamett,  107  111.  S07,  47  Am.  Rep.  453; 
27  Am.  &  Eng.  Enc.  10(M3,  note  12:  Id.  p.  150, 
note  4.  We  could  cite  many  additional  au- 
thorities, but  It  Is  unnecessary  to  do  so. 

Answer  to  Qnestlon  2 :  The  telephone  line 
may  have  been  constructed  by  autborl^  of 
law  and  with  due  care,  yet.  If  its  presence 
on  the  street  caused  or  contributed  to  a  de- 
predatitm  of  Ihe  "market  value"  of  abutting 
pn^erty,  the  company  Is  liable  for  such  dam- 
ages. 

Answer  to  Question  8:  The  plaintiff  had 
the  right  to  grow  trees  upon  the  sidewalk, 
and  If  tbe  trees  were  damaged  by  the  tel» 
phtme  wires,  which  contributed  to  a  dq^recls- 
tlon  of  the  market  value  of  the  property,  such 
Injury  ahould  be  considered  as  if  caused  by 
tbe  stmctnre.  This  b^ng  an  action  for  de- 
predatlai  In  the  market  value  ot  tbe  nrop- 
erty,  the  injury  to  the  trees  can  be  consld- 
ered  only  as  It  affects  such  market  value.  27 
Am.  ft  Eng.  Bncy.  ISO;  Bell  Tel.  v.  Francis, 
lOe  Ala.  224,  10  South.  1,  SI  L.  B.  A.  188. 
SB  Am.  8t  Bep.  986 ;  Evans  v.  Gas  Co..  148 
N.  T.  112,  42  N.  E.  618,  80  L.  B.  A.  651,  61 
Am.  St.  Rep.  681. 

Answer  to  Question  4:  This  question  asks 


If  ain>eUee  was  entitled  to  "the  mandatory 
writ  of  Injunction"— that  la,  the  writ  grant- 
ed— but  the  atatan^  does  not  disclose  what 
the  writ  granted  commanded  the  telephone 
company  to  do.  Therefore  we  cannot  as- 
certain whether  the  writ  was  properly  is- 
sued. 


HOLMES,  County  Judge,  v.  BOBISON,  Land 
Com'r,  et  al. 
(Sttpreme  Court  of  Texas.   Feb.  2.  1910.) 
Public  Lanos  ({  173*)— Disposal  or  Lanos 

BT  States— Texas— School  Lands. 

Act  1881  (Acts  17th  Leg.  c  01),  provided  for 
a  reservation  ot  public  lands  out  of  which  each  of 
the  uDorganlxed  counties  of  the  state,  when  or- 
ganized, should  be  entitled  to  four  leagues  for 
school  purpoaea,  and,  as  each  unorcanized  county 
was  oiganused,  such  countv  should  be  entitled  to 
Om  first  four  leagues  out  of  the  reservation  which 
■hall  not  have  been  patented  to  otber  counties 
for  free  school  purposes.  The  act  of  1883  (Acts 
ISth  Leg.  c.  55)  recited  that  325  leagues  had 
been  surveyed  under  the  act  of  1881,  and  that 
the  surveys  of  four  leagues  of  school  land  pre- 
viously made  for  some  of  the  organized  counties 
conflicted  with  older  surveys,  and  provided  for 
the  satisfaction  out  ot  these  325  leagues  of 
counties  so  situated,  as  well  as  of  tbe  unorgan- 
ized counties  as  before.  Hdd.  that  the  act  will 
be  construed  to  give  each  new  county,  as  or- 
ganized, whether  the  same  was  an  unorganized 
county  at  the  time  of  the  passage  of  the  act  of 
1881,  or  was  formed  from  territory  included 
within  another  county,  four  leagues  of  land  for 
school  purposes. 

[Ed.  Note.— For  other  cases,  see  Public  Lands, 
Cent  Dig.  H  644-651 ;  Dec.  Dig.  1  173.*]  . 

Application  by  W.  Holmes,  County  Judge, 
for  a  mandamus  to  compel  J.  T.  Bobison, 
Land  Commissioner,  to  Issue  to  Yoakum  coun- 
ty for  Its  school  fund  patents  for  four 
leagues  of  land,  and  others  are  made  parties 
as  claimants  of  tibe  land.  Mandamus  re- 
fused. 

James  A  Telser,  for  relator.  Hill,  Lee  & 
Hill,  for  Coke  County.  Jewell  P.  Ligtatfoot, 
Atty.  Gen.,  and  L.  A.  Dale,  Asst  Atty.  Gen., 
for  the  State.  Morrow  ft  Smithdeal,  for  Sim- 
mons. 

WILLIAMS,  J.  This  Is  an  application  in 
behalf  of  Yoakum  county  for  a  mandamus  to 
compel  tbe  commissioner  <to  Issue  to  the 
county  for  Its  school  fund  patenta  for  four 
leagues  of  land.  Coke  county  and  certain 
Individuals  are  made  parties  as  claimants  of 
tbe  land.  Tbe  refusal  to  issue  the  patents 
Is  based  npon  the  fact  that  the  same  land 
baa  been  patented  as  school  land  to  Coke 
county  by  which  it  has  been  sold  to  other 
parties  under  whom  the  other  co-respondents 
claim. 

Tbe  question  arises  under  the  Act  of  March 
26, 1881  (Acts  ITth  Leg.  p.  6S,  c.  61),  and  that 
of  AprU  7,  1883  (Ada  38th  Leg.  p.  46,  c. 
65).  It  la  asserted  by  relator  that  those  acta 
reserved  ^m  the  public  domain  with  which 
to  supply  the  school  lands  to  the  unorganized 
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counties  which  had  previously  been  establish- 
ed and  were  then  existent,  of  which  Yoa- 
kum county  was  one,  the  300  leagues  for  the 
surveying  and  setting  apart  of  which  provi- 
sion was  made  by  the  first-named  act,  so 
that  no  part  thereof  could  lawfully  be  grant- 
ed by  the  officers  of  the  state  to  counties 
subsequently  created  and  organized,  as  was 
Coke  county,  to  constitute  their  school  lauds; 
and  that  hence  the  patents  to  Coke  county 
are  nullities  and  constitute  no  bar  to  the  se- 
lection and  appropriation  of  the  land  em- 
braced In  them  by  Yoakum  connty.  The  po- 
sition of  all  the  rrapondents  la  that  the  laws 
referred  to  had  no  such  eftect,  bnt  that  tbey 
set  apart  the  lands  for  appropriation  as  well 
by  counties  to  be  created  and  organized  a.ttex 
tbe  enactment  of  the  statutes  as  by  those 
then  having  legal  existence,  but  unorganized. 

The  act  of  1881,  as  passed,  was  entitled 
"An  act  to  provide  for  designating  and  set- 
ting apart  three  hundred  leagues  of  land 
out  of  the  unappropriated  public  domain  for 
the  benefit  of  the  unorganized  counties  of  tbe 
state  and  to  provide  for  the  survey  and  loca- 
tion of  the  same."  Its  first  section  provided 
for  the  survey  of  300  leagues  "which  shall 
constitute  a  reservation  out  of  which  each 
of  the  unorganized  counties  of  this  state,  as 
U  may  be  organized,  shall  be  entitled  to  four 
leagues  for  school  purposes."  Section  7  is 
as  foIIowB:  "Each  league  of  land  shall  be 
numlsered  In  the  order  It  Is  surveyed  by  the 
contractor  or  contractors,  beginning  at  num- 
ber 'one  and  extending  to  numt>er  one  hun- 
dred, and  as  each  of  the  unorganized  coun- 
ties In  the  state  shall  be  organized,  such 
county  shall  be  entitled  to  the  first  four 
leagues  out  of 'the  reservation  authorized  by 
this  act,  which  shall  not  have  been  patented 
to  other  counties  for  free  school  purposes, 
upon  the  payment  to  the  treasurer  of  the 
state  tbe  actual  costs  of  the  surveying  fees 
and  legal  interest  thereon  from  time  of  pay- 
ment by  the  state;  and  upon  the  payment 
of  the  cost  of  surveying  and  patent  fees, 
the  commissioner  of  the  general  land  office 
is  hereby  required  to  Issue  patents  to  said 
county  for  four  leagues  of  land  as  above  pro- 
vided; provided,  any  connty  that  falls  to 
pay  surveying  and  patent  fees  under  this 
act,  within  three  years  after  Its  organiza- 
tion, shall  forfeit  all  claims  to  tbe  lands 
herein  donated." 

The  act  of  1S83  recited  that  325  leagues 
had  been  surveyed  under  the  act  of  1881,  and 
that  the  surveys  of  four  leagues  of  school 
land  previously  made  for  some  of  the  organ- 
ized counties  conflicted  with  older  surveys, 
and  provided  for  the  satisfaction  out  of  these 
325  leagues  of  counties  so  situated  as  well 
as  of  the  unorganized  counties  as  before. 
Further  statement  of  the  provisions  of  thl 
act  Is  unnecessary,  since  it  is  not  contended, 
and  we  cannot  see,  that  there  Is  anything  in 
them  to  make  tbe  question  before  us  difFer- 
ent  from  what  It  would  be  under  the  act  of 
1881  alone. 


It  must  be  admitted  that  the  construction 
of  counsel  for  relator  is  readily  and  natnral- 
ly  suggested  by  the  language  of  the  act  last 
mentioned.  When  it  was  passed,  some  of 
tbe  counties  were  organized,  and  some  were 
unorganized;  but  all  had  legal  existence.  Tbe 
phrase,  "tbe  unorganized  counties  of  tbe 
state,"  If  there  were  nothing  to  modify  Its 
meaning,  would  seem  to  refer  to  tboee  whldi 
were  in  existence  and  thns  known.  Undoubt- 
edly the  language  does  refer  to  and  include 
them;  but  the  question  is:  Does  it  discrim- 
inate between  them  and  counties  aftKwards 
to  be  established  and  oi^anized?  Was  It 
really  tbe  legislative  purpose  that  the  mere 
fact  that  parts  of  tbe  territory  of  tbe  state 
had  been  segregated  from  the  rest  by  bound- 
aries and  had  received  names,  as  counties, 
should  give  them  a  preferrace  over  others 
afterwards  to  be  established  in  the  enjoy- 
ment of  the  provision  for  the  support  of  free 
schools  which  the  constant  ixrilcy  of  the  re- 
public and  of  the  state  had  extended  to  every 
county  as  it  came  into  existence  and  estab- 
lished a  county  government?  It  Is  easy  to 
see  why  the  Legislature  would  reserve  from 
the  rapidly  diminishing  public  doutain  lands 
with  which  to  continue  the  established  policy 
of  the  state.  The  reason  is  also  plain  why  a 
reservation  would  not  be  made  for  the  bm- 
efit  of  organized  counties  further  than  was 
done.  They  had  already  received  their  lands, 
or  were  In  a  condition  to  receive  them  at 
once.  But  it  was  Important  to  save  from 
the  impending  exhaustion  of  the  public  land 
some  with  which  eventually  to  supply  those 
counties  which  could  not  otherwise  be  pro- 
vided for  at  once;  and  this  consideration 
was  as  cogent  with  reference  to  counties  to 
be  created  and  organized  later  as  with  ref- 
erence to  those  already  created  bnt  unorgan- 
ized. No  reason  can  be  seen  why  tbe  Ijegls- 
lature  would  consciously  Include  one  class 
and  exclude  the  other  class  from  the  benefits 
of  the  provision  made. 

There  Is  nothing  in  the  previous  legisla- 
tive history,  nor  In  the  nature  or  language  of 
this  particular  provision,  but  the  mere  use 
of  the'phraae  above  quoted,  to  suf^est  that 
such  a  discrimination  would  purposely  be 
made.  From  the  time  when  the  municipali- 
ties, with  their  vast  territories,  were  consti- 
tuted the  first  counties,  the  Legislature  had, 
as  the  settlement  of  the  country  demanded, 
constantly  created  new  counties  out  of  ter- 
ritory included  witbln  the  old.  As  these 
new  counties  were  organized,  four  leagues  of 
land  for  the  support  of  schools  were  granted 
to  each.  This  course  was  never  at  all  dis- 
turbed by  the  fact  that  the  parent  county 
bad  already  received  a  like  grant  No  policy 
of  the  republic  and  state  has  been  more  fixed 
and  constant  than  this.  The  Constitution  It- 
self recognized  it  and  assured  to  the  counties 
the  title  to  lands  **heretofDte  or  hereafter" 
granted  to  them. 

When  the  act  of  1881  was  passed,  there 
was  In  force  a  statutory  provision,  la  whlcb 
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thla  policy  was  enforced,  that  "each  county 
shall  be  entitled  to  four  leagnee  oat  of  the 
xacant  and  unappropriated  public  domain, 
for  free  ectwol  pnrpoees,"  and  providing  the 
manner  In  wlUch  each  oiyaalzed  county 
which  had  not  recdved  each  grant  might  ob- 
tain it  "apon  apidlcatlon  of  the  commission- 
era'  coort"  Rev.  St  1S79^  art  4082.  Under 
thla  any  conoty,  newly  created  and  organiz- 
ed, could  hare  rec^ved  certiacatee  for  Its 
four  leeguee  and  have  appropriated  them  out 
of  any  land  unappropriated  anywhoe  In  the 
state.  If  the  construction  of  the  acta  of 
1881  and  1883  contended  for  by  relator  be 
the  correct  one,  they  absolutely  removed 
the  reach  of  all  coontlee,  bnt  those  thai  er- 
Istent  and  unorganised  and  those  organized 
ones  whose  locatlrais  had  failed  or  should 
fall,  all  the  land  embraced  in  the  snrr^  of 
325  leagues.  We  think  what  we  have  said 
Justifies  the  assertion  that  this  would  not 
faave  bmn  dene  IntmtUmally ;  that  tf  the 
language  used  forces  the  conclnslon  that  it 
■was  dcme  at  all.  It  Is  to  be  explained  only  by 
the  siqipositlon  that  the  leglslatora  thoncfht 
no  more  counties  would  be  created,  or  that 
the  possibility  of  such  creation  did  not  pre- 
smt  Its^  to  their  minds.  With  counties  of 
each  vast  atent  as  that  of  Tom  Oreen  and 
others  In  existmoe,  out  of  whldt  more  than 
20  new  ones  IwTe  been  created,  such  an  as- 
sumption as  the  first  would  hurdly  be  justi- 
fied. That  It  as  well  as  the  other,  Is  ez- 
cloded,  clearly  appears  from  action  takoi  on 
the  act  of  1881  In  Its  passive  through  the 
li^llslature.  In  the  caption  of  the  bill,  as 
It  was  Introduced,  was  the  word  "present" 
before  "unorganized  counties,"  which  would 
hare  oqwessed  rdator*s  contention  exactly ; 
bnt  that  word  was  strlckoi  out  by  am^- 
m&it  In  the  Houses  This  clearly  shows  that 
the  very  question  was  considered,  and  that 
the  Intention  was  not  to  restrict  the  benefits 
of  the  iffOTlsIon  to  the  (then)  present  unor- 
ganized counties.  This  Is  further  indicated 
by  tbe  number  of  leegues  to  be  surveyed  and 
reserved.  There  were  60  unorganized  coun- 
ties whose  claims  would  have  been  satisfied 
by  240  leagues.  Three  hundred,  enpugh  to 
provide  for  IS  additional  counties,  were  re- 
served. This  Is  not  accounted  for,  as  sug- 
gested by  counsel,  upon  the  supposition  that 
the  Let^lature  merely  made  an  unneces- 
sarily liberal  provision  to  be  sure  of  its 
sufficiency.  Tbe  number  of  counties  and  the 
number  of  leagues  which  each  was  to  re- 
ceive were  d^nitely  known,  and  the  reserva- 
tion was  not  of  an  indefinite  Quantity  or 
area  of  public  lands,  but  of  so  many  leagues 
to  be  surveyed  and  specially  set  apart  Had 
it  been  the  purpose  merely  to  secure  the 
leagues  to  the  existing  counties,  the  land  to 
which  others  must  look  for  satisfaction  of 
their  rights  would  surely  not  have  been  de- 
pleted to  a  greater  extent  than  was  neces- 
sary to  that  purpose. 

These  reasons  argue  very  strongly  against 
the  contention  that,  by  the  use  of  the  lan- 


guage, '^e  onorsanlaed  counties,"  the  Legis- 
lature referred  only  to  those  then  existing; 
and  Intended  a  reservation  for  their  benefit 
to  the  «ccluston  of  others  which  might  sub- 
sequently be  formed,  and  suj^est  that  a 
broader  meaning  should  be  given  to  those 
words.  We  think  It  plain  that  the  leading 
purpose  of  the  act  was  not  so  much  to  pro- 
vide for  particular  counties  as  It  was  to 
preserve  the  means  with  which  to  carry  out 
the  eatablMied  policy  with  reference  to  all 
counties.  The  organized  counties  either  had 
received  their  lands,  or  could  do  so  without 
delay;  such  as  needed  furthn  protection 
were  eventually  provided  for.  The  other 
class,  those  which  were  not  in  a  situation  to 
rec^ve  grants  at  once^  were  Uie  ones  for 
whose  benefit  a  reservation  was  needed,  and 
this  necessity  existed  with  reference  to  all 
that  were  to  organize  In  the  future,  to  those 
that  were  boUi  to  be  created  and  organized 
as  well  as  to  those  that  were  only  to  be  or- 
ganized. It  is  not  unreaeonable  to  say  that 
the  Legislature,  looking  forward  to  (urganiza- 
tions  to  take  place  in  future,  referred  to  all 
counties  which  should  thereafter  organize  as 
"the  unorganized  counties,"  without  any  ref- 
erence to  the  time  of  their  creation.  The 
reservation  was  made  because  of  the  fact 
that  for  want  of  organization  alone  lands 
could  not  be  supplied  to  all  counties  at  once, 
and  the  Intention,  we  think,  was  to  make 
all  of  them  the  beneficiaries  as  they  should 
organize,  and  the  language  may  be  so  cofi- 
strued  as  to  effectuate  this  intention.  The 
language  of  section  7  la  espedally  suggestive 
of  this  construction:  "As  each  of  the  un- 
organized counties  In  the  state  shall  be  or- 
ganized, such  county  shall  be  entitled  to  the 
first  four  leagues  •  •  •  whi<^  Shall  not 
have  be«i  patented  to  other  counties  for 
free  school  purposes."  To  express  fully  the 
meaning  contended  for  by  relator,  the  first 
clause  of  this  sentence  should  have  read,  "as 
each  of  the  present  unoi^nized  counties," 
as  the  original  caption  did,  and  the  last 
clause  should  have  read,  "which  shall  not 
have  been  patented  to  some  other  of  such 
counties."  As  it  is,  the  language  can  operate 
In  favor  of  any  county  as  it  Is  organised 
and  assumes  that  at  any  time  land  applied 
for  by  one  county  may  have  been  patented 
to  some  other  county.  Any  connly  coming 
Into  existence  at  a  date  subsequent  to  tbe 
enactment  of  these  stetutes  would  first  be 
created  by  law  and  then  organised.  Be- 
tween the  creation  and  organization  It  would 
be  an  unorganized  county  and  come  within 
the  language  and  spirit  of  the  act 

The  coDBtmctlon  of  these  stetutes,  which 
we  adopt  has  been  that  steadily  and  con- 
sistMitly  acted  upon  by  tbe  commissioners 
of  the  land  office  and  the  Governors  of  the 
stete  since  1885  in  Issuing  patents  for  lands 
out  of  this  reservation  to  counties  created 
after  1883  as  they  were  organized.  No  ques- 
tion has  ever  been  raised,  so  far  as  we  are 
advised,  of  the  correctness  of  their  action. 
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until  this  suit  was  "bFonght  If  -we  were 
donbtful,  we  should  probably  regard  tbe  case 
as  one  In  wblch  this  executive  construction 
should  be  followed;  but,  after  giving  the 
question  mature  thought,  we  are  clearly  of 
the  opinion  that  tbe  action  of  the  offi<?ers 
was  correct,  that  the  reservation  was  In- 
tended for  the  benefit  of  all  countlea  after- 
wards organized,  without  re^rd  to  tbe  date 
of  their  creation.  The  result  has  proved 
that  enough  land  was  not  reserved  to  sat- 
isfy all  counties.  This  Is  much  to  be  re- 
gretted, especially  so  If  no  way  can  be  found 
to  supply  the  loss  to  those  which  have  re- 
ceived nothing.  But  the  mistake  cannot  be 
remedied  by  giving  to  one  co\mty  that  which 
another,  equally  entitled,  has  already  receiv- 
ed In  accordance  with  law. 
Mandamos  r^sed. 


HARDEMAN  v.  STATE. 

(Court  of  Criminal  Appenls  of  Texas.   Jan.  10, 

1910.) 

Larceny  (|  40*)— Issues,  Pboof,  akd  Yahi- 

An  Indictment  for  theft,  which  alleges  a 
joint  ownership  and  poGsession  of  three  persons, 
a  copartnership,  is  not  austained  by  proof  of 
ownership  and  possesBion  by  two  of  such  persons, 
and  that  the  third  had  neither  tbe  possession 
nor  a  part  ownership. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  !  lOi ;  Dec.  Dig.  f  40.*] 

Appeal  from  Van  Zandt  County  Court; 
Jno.  S.  Splnks,  Judge. 

Bud  Hardeman  was  convicted  of  petty 
theft,  and  he  appeals.  Reversed  and  re- 
manded. 

Wynne  &  Wynne  and  Alex  Collins,  for 
appellant  John  A.  Mobley^  Asst.  Atty. 
Gen.,  for  tbe  State. 

McCORD,  J.  This  is  an  appeal  from  a 
conviction  for  petty  theft;  the  punishment 
being  assessed  at  $5  fine  and  one  hour  in 
the  county  jail. 

The  bill  of  indictment  alleged  tbat  the 
appellant  unlawfully  and  fraudulently  took 
from  tbe  possession  of  B.  F.  Starnes,  Earl 
Slaughter,  and  Mrs.  Tom  Cheatom,  a  firm 
composed  of  said  Starnes,  Slaughter,  and 
Cheatom,  100  feet  of  fencing  wire,  of  the 
value  of  $2.  the  same  being  the  corporeal 
personal  property  of  and  belonging  to  the 
said  Starnes,  Slaughter,  and  Cheatom,  end 
w^itbout  tbe  consent  of  them,  or  either  of 
them,  and  with  Intent,  etc.  There  Is  no 
controversy  but  tbat  the  property  was  the 
property  of  Starnes  and  Slaughter,  and  that 
Mrs.  Tom  Cheatom  had  no  Interest  what- 
ever In  the  property,  nor  was  the  property  In 
her  possession  at  tbe  time  It  was  taken.  In 
the  trial  of  the  case  In  the  court  below, 
appellant  requested  the  court  to  chai^  tbe 
Jury  that,  the  state  having  alleged  tbe  own- 


ership and  possess  Ion  of  the  stolen  property 
to  be  in  B.  F.  Starnes,  Earl  Slaughter,  and 
Mrs.  Tom  Cheatom,  and  the  proof  having 
shown  the  ownership  and  possession  of  said 
property  to  l>e  In  B.  F.  Starnes  and  Earl 
Slaughter,  they  would  acquit.  This  charge 
was  refused.  Also  appellant  requested  the 
court  to  charge  tbe  Jury  that  before  they 
could  convict  the  appellant  the  proof  must 
show  beyond  a  reasonable  donbt  both  own- 
ership and  possession  of  the  property  to  be 
In  Starnes,  Slaughter,  and  Mrs.  Tom  Cheat- 
cm.  This  charge  was  also  refused,  and  tbis 
action  of  the  court  la  complained  of  by  ap- 
pellant. 

'  Tbe  court  in  Its  main  charge  told  the  Jury 
tbat  If  the  appellant  fraudulently  took  from 
tbe  possession  of  Starnes,  Slaughter,  and 
Mrs.  Tom  Cheatom,  or  either  of  them,  tbe 
wire  described  In  tbe  Indictment,  and  tbat 
the  wire  was  tbe  property  of  Starnes, 
Slaughter,  and  Mrs.  Tom  Cheatom,  or  either 
of  them,  they  would  convict.  We  think  the 
court  erred  In  giving  this  charge,  as  well  as 
refusing  the  charges  requested  by  appellant. 
The  bill  of  indictment  alleged  a  Joint  owner- 
ship In  a  copartnersblp  composed  of  three 
persona,  and  the  proof  of  ownership  of  a 
partnership  of  three  persons  cannot  be  sus- 
tained by  proof  of  possession  by  two  per- 
sons, where  the  proof  Is  podtlve  that  one  of 
the  parties  bad  neither  the  possessUm  nor  a 
part  ownership  In  same. 

For  tbe  errors  of  tbe  court  In  glTlng  the 
charge  be  did,  and  the  refusal  of  the  re- 
quested charges  by  the  appellant,  the  Judg- 
ment of  the  lower  court  1b  reversed,  and  the 
cause  la  remanded. 


CLARK  V.  8TATBL 

(Court  of  CHmioal  Apn^ais  of  Texaa.   Jan.  IS; 

1910.) 

Cbiuinal  Law  (|  1091*)  —  CoNninTAHCE  — 

Bill  op  Exceptioks— Rbview. 

In  the  absence  of  tbe  api^ication  for  con- 
tinuance on  tbe  ground  of  the  absence  of  wit- 
nesses, tbe  bill  of  exceptions  stating  that  ac- 
cused Isfued  a  sabpoena  for  the  witnesses,  with- 
out showing  that  he  complied  with  the  law  oth- 
er than  the  statement  that  he  bad  Issued  pro- 
cess, and  without  alleging  tbat  the  witnesses 
were  not  absent  by  tbe  procurement  or  consent 
of  accused,  or  that  the  application  was  oot  made 
for  delay,  is  too  indefinite  to  require  consldera- 
tioD  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dee.  Dig.  f  1001.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robert  B.  Seay.  Judge. 

Abe  Clark  was  convicted  of  burglarr,  and 
he  appeals.  Affirmed. 

John  A.  Mobl^,  Asat  Atty.  Qen.,  tcx  the 

State. 

DAVIDSON,  P.  3.  Thia  conviction  was 
for  burglary;  the  punishment  being  assess- 
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ed  tt  five  yean^  eoattaeamit  In  the  penitai- 
tlary. 

The  wltneea  Walker,  allied  owner  of  the 
burglarized  hoaae,  stated  tbat  be  IWed  on  a 
farm  fire  miles  from  Dal1a«;  that  on  the 
10th  of  April  he  and  his  wife  came  to  the 
city;  that  as  they  were  leaving  their  house 
they  met  appellant  and  another  hoy  about 
400  yards  from  their  residence;  that  they 
lived  on  the  Caruth  farm ;  they  returned 
about  6  o'clock  that  evening,  and  found  their 
bouse  bad  been  eut«^,  and  the  clothing  of 
his  wife  and  daughter  taken ;  that  a  bed  that 
was  used  as  a  prop  to  one  of  the  doors  had 
been  pushed  aside,  and  by  tbls  means  entry 
had  been  made.  His  wife  locked  the  door. 
Witness  did  not  lock  the  door,  but  shut  down 
the  windows,  nnd  all  the  rest  of  the  doors 
and  windows  were  closed  by  him,  except 
one  door,  which  was  locked  by  his  wife. 
They  recovered  two  of  the  children's  dresses 
from  Bell  Newsom.  Other  witnesses  testlHed 
to  the  fact  that  appellant  went  to  the  Walk- 
er house,  or  within  75  feet  of  It,  to  the 
well,  and  got  a  drink  of  water;  that  the 
other  boy  mentioned  was  with  him  at  the 
time;  tbat  they  went  from  there  up  a  little 
branch.  Bell  Newsom  tesllfied  that  she 
knew  the  defendant,  and  he  sold  her  two 
dresses  that  later  on  a  negro  woman  claim- 
ed; that  he  came  to  witness*  house,  and  had 
the  dresses  and  some  other  things,  and  want- 
ed to  sell  them  to  witness,  and  witness  would 
not  buy  them  at  flrst,  but  finally  did  buy  the 
two  dresses.  She  identified  appellant  as  the 
party  who  sold  them.  This  was  on  the  day 
of  the  allied  burglary.  Appellant  testified 
In  his  own  behalf,  and  Introduced  other  wit- 
nesses to  prove  an  alibi,  the  sabstance  of 
which  was  that  he  spent  the  day  in  the  city 
of  Dallas,  which  la  shown  to  be  five  miles 
from  the  Caruth  farm,  and  that  he  was  not 
at  the  place  of  the  burglary  on  the  day  al- 
lied ;  that  he  was  at  109  Hawk  street,  and 
at  the  railroad,  and  that  he  did  not  leave 
there  all  day ;  that  several  parties,  boys 
whose  names  he  gave,  were  with  him,  and 
played  with  him  on  the  railroad  all  that  day. 
lie  denied  selling  Bell  Newsom  a  dress  or 
anything  else. 

Appellant  reserved  a  bill  of  exceptions  to 
the  action  of  the  court  overruling  his  appli- 
cation for  continuance.  The  application  it- 
self Is  not  In  the  record.  The  bill  of  excep- 
tion recites  tbat  defendant  caused  subpoenas 
to  be  issued  for  Charlie  Armstrong  and  Clar- 
ence Edwards,  who  reside  at  111  Hawk  street, 
Dallas,  Tex.,  Ella  Clark  and  Louisa  Bing- 
ham, who  both  reside  at  109  Hawk  street, 
Dallas,  Tex.,  both  of  whom  were  temporarily 
out  of  the  city  at  the  time  of  the  trial,  and 
Isaac  Giles,  also  at  109  Hawk  street;  tbat 
each  of  these  witnesses  would  have  testified 
tbat  the  defendant  was  In  their  company  on 
that  date  at  dlfiTerent  times  of  the  day,  and 
that  be  would  not  have  bad  time  to  go  10 


miles  in  the  country  and  commit  the  offense 
of  burglary.  This  bill  la  too  Indefinite  to 
show  any  error  on  the  part  of  the  court. 
It  does  not  show  when  the  process  was  Is- 
sued, or  anything  In  connection  with  lt> 
The  statement  in  the  bill  Is  that  he  Issued 
BUbpcenas  for  the  following  named  witnesses, 
by  whom  he  expected  to  prove  that  he  was 
not  at  the  place  where  the  alleged  burglary 
took  place,  but  was  at  a  different  place  at 
the  time  of  the  commission  of  the  crime  of 
which  complaint  was  made,  and  that  by 
these  witnesses  he  could  prove  he  was  with 
them  at  different  dates  on  that  day.  In 
fact,  the  bill  of  exceptions  falls  to  show 
that  be  complied  with  the  terms  of  the  law,, 
oth^wlse  than  the  bare  statement  that  he 
had  Issued  process.  It  does  not  all^e  or 
show  In  the  bill  that  they  were  not  absent 
by  his  procurement  or  consent,  or  tbat  the 
application  was  not  made  for  delay.  In  fact, 
the  matter  Is  too  indefinite  to  require  consid- 
eration, in  the  absence  of  the  application  for 
continuance. 

We  are  of  opinion  the  evidence  la  sofflclent,. 
and  the  judgment  la  affirmed. 


WATBRHOU8E  v.  STATE. 

(Court  oi  Criminal  Appeals  of  Texas.  Jan.  1^,- 

1910.) 

1.  Wkapons  (I  7*)— Cabbtimo  Weapons. 

It  accused  bad  previonBly  carried  a  pistol 
to  the  place  where  he  was  employed,  and  his 
employer  asked  him  to  take  the  pistol  home,  and 
on  his  way  home  with  it  he  stopped  at  a  store 
to  buy  supplies  for  sapperj  ana  while  waiting 
for  some  one  to  wait  on  him  was  arrested,  he 
was  not  gnilty  of  unlawfully  carrying  a  pistol. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent  Dig.  I  6;  Dec.  Dig.  |  7.*] 

2.  Crihinai,  Law  (8  369*)— Btidewcb— Fob- 
heb  inoictubitt. 

Id  a  prosecution  for  unlawfully  carrying  a 

ftistol,  evidence  that  accused  had  been  previously 
odlcted  in  the  county  for  a  like  offense  was  ID- 
admissible. 

[Bd.  Note.— For  other  cases,  see  Criminal  Law,. 
Cent  Dig.  I  822;  Dec.  Dig.  i  309.*] 

3.  Cbiuinal  Law  (S  719*)— Tbial— Abguuent 
or  Pbobecutor. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  a  statement  by  the  prosecutor  that  the 
reason  that  accused's  attorney  bad  objected  to 
a  question  asked  accused  as  to  whether  he  had 
been  previously  indicted  in  the  county  for  a  lik& 
offense  was  tbat.be  did  not  want  the  jury  to 
have  the  facts,  and  that  It  was  not  the  flrst  time 
accused  had  been  Indicted  in  the  county  for 
carrying  a  pistol,  was  improper  argument 

[Ed.  Note.— For  other  cases,  see  Criminal  Imw, 
Cent  Dig.  |  1669;  Dec.  Dig.  S  719.*] 

Ai^l  from  Shelby  Connty  Conrt;  W.  D. 
White,  Judge. 

Will  Waterhouae  was  convicted  of  unlaw- 
fully  carrying  a  pistol,  and  appeals.  Revers- 
ed  and  remanded. 

S.  H.  Sanders,  for  appellant.  F.  J.  Me- 
Cord,  Asst.  Atty.  Gen.,  for  the  State. 
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RAMSBT,  J.  Appellant  was  charged  by 
complaint  filed  In  the  county  court  of  Shelby 
county  on  the  5tta  day  of  June  last  year  with 
unlawfully  carrying  a  pistol  on  and  about 
his  person.  Thereafter  in  the  same  court  on 
the  23d  day  of  July,  1909,  he  was  eonrlcted 
of  the  offense  charged,  and  his  punishment 
assessed  at  a  fine  of  f200. 

That  he  had  this  pistol  on  bis  person  In 
the  store  of  one  Johnstm  Washington  was 
undented.  Hla  defense  was  that  he  had  some 
time  before  this  carried  this  pistol  to  the 
home  of  Dr.  81ms,  where  he  was  working  and 
that  on  the  day  In  question  Dr.  Sims  had 
asked  him  to  take  the  pistol  home,  and  that 
be  had  started  home,  and  fltOK>ed  by  ihe 
store,  as  he  was  on  bis  way  to  where  he  liv- 
ed, to  get  some  fish  for  supper,  and  had  been 
In  the  store  but  a  moment,  and  was  walUng 
fOr  some  one  to  wait  on  him,  when  be,  with 
a  number  of  other  persons,  was  arrested  by 
the  i^erlif.  We  think,  as  presented,  the  ac- 
count as  glmi  by  appellant  of  the  transac- 
tion wonid,  if  believed,  oixistltute  a  defense. 

On  cross-examination,  over  objection  of  bis 
counsel,  appellant  was  asked  and  compiled 
to  answor  the  following  question:  "Im't  It  a 
fact  that  you  have  beea  Indicted  In  the  dis- 
trict conrt  of  Shelby  conn^,  Tex.,  on  more 
than  one  occasion,  for  carrying  a  pistol — on 
anottier  occasion  than  the  ono  yon  are  on 
trial  f6r  now?"  To  which  be  replied  that 
be  liad  been  Indicted  one  otbex  time  beddes 
the  one  be  was  on  trial  for  In  the  courts  of 
Shelby  county.  The  question  asked  and  the 
answer  sought  to  be  ^idted  thereby  was  ob- 
jected to  for  die  reason  that  it  was  not 
gfflmane  to  the  case  relied  upon  by  the  state 
and  bad  no  connection  with  it;  that  these 
facts  constitute  an  entirely  dUfwent  trans- 
action, and  that  he  (d^eOdanQ  could  not  be 
forced  to  criminate  hlms^  In  regard  to  o^h- 
er  cases  than  this  one  on  trial ;  that  It  was 
an  attempt  to  Impeach  the  defendant  by 
showing  atber  and  distinct  offenses  for  car^ 
rylng  a  Xfiatai — offenses  of  like  character; 
tliat  the  defendant  was  cai  trial  for  carry- 
ing Qie  pist^  as  alleged  In  the  indictment, 
and  fOT  the  state  to  show  other  <^enses  of 
like  character  was  Immaterial,  Irrdevant,  In- 
admissible, remote  and  ifflor  offenses,  whldi 
tended  to  prejudice  the  minds  of  the  Jury 
against  blm,  and  caused  them  to  assess  a 
greater  punishment  against  the  defendant 
than  they  might  have  done,  bad  «uch  testi- 
mony been  excluded. 

It  was  shown,  further,  tttat  in  the  closing 
argument  <tf  the  case  the  county  attorn^,  re- 
ferring to  this  question  and  answra,  made 
the  following  statemait:  "Tbo  reason  Mr. 
Sanders  (Sanders  being  the  attorney  repre- 
senting the  defendant)  objected  to  the  ques- 
tion (the  question  being  asked  as  above  stat- 
ed was  tbat  Ur.  Sanders  did  not  want  the 
Jury  to  have  the  fftcts  and  the  truth  In  this 
case  that  this  was  not  the  first  time  this  de- 


fendant had  been  Indicted  In  the  courts  of 
Shelby  county  for  carrying  a  pistol,"  to  whidi 
statement  of  the  county  attorn^  at  the  time 
it  was  made  the  defendant  objected,  and  tak- 
ed  the  court  to  Instruct  the  county  attorney 
not  to  use  ai^ument  like  that  before  the  Ju- 
ry, as  it  WM  clearly  an  Inadmissible  ques- 
tion, evm  If  the  conrt  did  permit  it  to  go  to 
the  Jury,  and  asked  the  court  to  instmct 
the  Jury  not  to  consider  same,  to  whlcta  ob- 
jection of  the  defendant  ttie  conrt  replied 
that  he  thought  It  was  a  legitimate  argu- 
ment That  tbls  question,  the  answer  sought 
to  be  tiidted  OiercSry,  and  the  argument  of 
the  county  attorn^,  were  Inadmissible  and 
improper,  is  too  dear  ft»r  discussion,  Tamil 
V.  State,  65  Tex.  Cr.  R.  282.  116  B.  W.  660. 
There  was  some  other  language  used  by  the 
oounly  attorney  In  his  discussion  of  Cbe  cave 
that  we  could  not  approve.  It  Is  to  be  lu^wd 
that  thto  wHl  not  be  re^teated  on  another 
trial. 

For  the  «Tor  pointed  ont,  the  Jndgmnt 
la  reversed,  and  the  cause  remanded. 


DATIS  V.  STATEL 

(Court  of  Oriminal  Appeals  of  Texas:  Jan.  12, 

1910.) 

Cbiminai.  IiAw  (I  1090*)  —  RuuiToa  OH  Ap- 
plications FOR  GoNTiiruAHat  —  Rbvuw  — 
Bill  of  Exceptions. 

Refusal  to  grant  a  coatlnuance,  contested 

od  the  iasue  of  diHsenoe,  cannot  be  considered. 

In  the  absence  of  a  blU  of  exceptions  reeerred  to 

the  ruling. 

lEd.  Note.— For  other  caiies,  see  CMmioal  Iaw. 
Cent.  Dig.  g  2812;  Dec  Dig.  i  "109a*] 

Appeal  from  Wise  County  Court;  O.  T. 
Terrell,  Judge. 

Dave  Davis  was  convicted  of  violating  the 
lotel  optl<m  law,  and  he  appeals.  Affirmed. 

Frank  J.  Ford,  for  appellant.  F.  J.  Hc- 
Oord,  Asst  Atty.  Gen.,  for  the  Stat& 

DAVIDSON,  P.  J.  This  conviction  was 
for  violating  the  local  option  law.  The  rec- 
ord Is  without  bills  exception. 

The  motion  for  new  trial  raises  two  ques- 
tions :  First,  the  court  erred  in  refusing  the 
motion  for  continuance;  and,  second,  that 
the  evidence  does  not  show  the  local  option 
law  to  have  been  In  force  In  the  connty.  In 
respect  to  the  ai^llcatton  for  continuance  It 
is  sufficient  to  state  that,  while  there  was 
quite  a  contest  over  It  In  regard  to  dlUgaice, 
It  cannot  be  considered,  because  a  bill  of 
exceptions  was  not  reserved  to  the  court^s  re- 
fusing to  grant  the  motion.  Tn  regard  to  the 
second  ground,  we  are  ot  opinion  that  the 
evidence  shows  that  the  law  wu  In  force. 
The  statemait  ot  &cfaB  as  now  before  ns 
cores  the  defects  In  the  statement  of  facts  as 
originally  copied  in  the  transcript  In  reject 
to  the  publication  of  the  result  of  tiie  elec- 
tion In  a  newspaper.   Without  going  Into  a 
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discasalon  of  the  matters  fnrtber,  we  bold 
that  tbe  statement  of  facts  as  now  presented 
is  sufficient,  and  shows  clearly  that  the  fact 
of  the  publication  was  preserved  and  formed 
a  part  of  the  original  statement  of  facts. 

There  b^ng  no  error  In  tbe  record*  the 
Jndgmoit  Is  affirmed. 

McCOBD»  J.,  not  sitting. 


DAVIS  r.  STATE. 

(Court  of  GrimiQal  AppealB  of  Texas.   Jan.  12, 

1910.) 

Appeal  from  Wise  County  Court;  C  V.  Ter- 
rell, Judge. 

Dave  Daris  was  convicted  of  violating  tbe 
local  option  law,  and  be  appeals.  Affirmed. 

Frank  J.  Ford,  for  appellant  ■  F.  J.  McCord, 
Asst.  Atty.  Gen.,  (or  the  State. 

DAVIDSON,  P.  J.  This  is  a  conviction  for 
violating  the  local  option  law.  The  record  is  in 
the  same  condition  as  the  record  in  cause  No. 
82  (this  day  decided)  124  S.  W.  634.  On  the 
anthoiity  of  that  case,  the  jndpnent  hereto  is 
afflmed. 

McOORD,  J.,  not  sitting. 


DAVIS  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  12, 
1910.) 

IKTOXICATINO  LXQUOBB  (8  236*)— VIOLATION 

OP  Local  Omoii  Xa-W— Btidbngb— Sum- 

Kvidence  heJd  to  show  a  sale  of  liquor  in 
violation  of  the  local  option  law. 

[Ed.  Note.— For  other  cases,  see  Intoxicating 
^^oors.  Cent  Dig.  ff  800-322;  Dec  Dig.  | 

Appeal  from  Wise  County  Conrt;  C  V. 
Terrell,  Judge. 

Dave  Davis  was  convicted  of  violating  the 
local  option  law,  and  he  appeals.  Affirmed. 

Frank  J.  Ford,  for  appellant  F.  J.  Mc- 
Cord, Awt  Atty.  Qen.,  for  the  State; 

DAVIDSON,  P.  J.  This  conTictlon  was 
for  violating  the  local  option  law. 

Two  of  the  qnestlons  suggested  In  the  mo- 
ti<Hi  flor  new  trial  are  the  same  as  In  causes 
Nos.  82  and  83  (this  day  decided)  124  S.  W. 
supra.  An  additional  ground  la  relied 
upon,  to  wit,  that  the  evidence  Is  not  suffi- 
cient to  Justify  fbe  conTtcUon.  The  facts 
were  Introduced  on  the  part  of  the  state 
throi^  the  witnesses  Roberts  and  Gbolston. 
Roberts  testlfled  that  Qbolston  gave  him  one 
doUar  with  which  to  buy  some  whisky ;  that 
he  took  the  dollar  and  went  to  appellant's 
barber  shop  In  Alvord,  Wise  county,  and 
bought  a  pint  of  whisky,  for  which  be  paid 
blm  SO  cents;  that  appellant  went  Into  bis 
bathroom,  connected  with  the  barber  ah<H), 
and  got  the  pint  of  whisky,  and  delivered  It 
to  tbe  witness.    Oholston  testified  to  giving 


witness  Roberts  the  dollar  with  which  to 
purchase  a  bottle  of  whisky,  and  that  Roberts 
t)rought  it  back  to  him  and  they  drank  it. 

We  think  this  testimony  Is  sufficient  to 
make  out  a  ease,  and  the  Ju^ment  is  af- 
firmed. 

McCORD,  J.,  not  Bitting. 


HUMPHRIES  V.  STATE.  • 

(Court  of  CMmlnal  Appeals  of  Texas.   Jan.  19^ 

1910.) 

Weapons  (|  17*)— Cabbttko  Weapons— Pbos- 
ECtTTion— Burden  of  Pboof^Defbnses. 
In  a  prosecution  for  carrying  a  pistol,  the 
burden  was  upon  the  state  to  prove  the  crime 
beyond  a  reasonable  doubt,  bet  not  upon  accus- 
ed to  prove  bia  defense  beyond  a  reasonable 
doubt :  and  a  cham  that  if  tbe  jury  believed 
beyond  a  reasonable  doubt  that  accused  was 
handed  his  pistol  in  a  restaurant,  and  imme- 
diately proceeded  to  take  It  to  his  home  by  the 
moat  direct  route  practicable,  he  should  be  ac- 
quitted, was  erroneous. 

[Bd.  Note.— for  other  cases,  see  Weapons, 
Cent  Dig.  I  26;  Dee.  Dig.  |  17.*] 

Appeal  from  McLennan  County  Conrt; 
Tom  L.  McCulIough,  Judge. 

Kid  Humphries  was  convicted  of  unlaw- 
fully carrying  a  pistol,  and  appeals.  Revers- 
ed and  remanded. 

Williams  ft  WUIIams,  for  an>e1Iant  John 
A.  Afobl^,  AsBt  Atl7.  Oen.,  fbr  ttie  Stote. 

McCORD,  J.  Kid  Humphries  was  convict- 
ed In  tbe  court  below  of  carrying  on  and 
about  fala  person  a  pistol,  and  his  punishment 
assessed  at  f  100  fine  and  30  days  in  Jail. 

The  focts,  as  disclosed  from  the  record, 
show  that  on  the  nl^t  of  tbe  2d  day  of  De- 
cember, 1907,  R,  O.  Buchanan,  a  police  i^cer 
in  the  city  of  Waco,  arrested  appellant  while 
sitting  In  a  restourant  eating  suf^ier.  Sit- 
ting at  the  same  table  with  the  appellant  was 
a  girl  who  la  dalmed  to  be  a  common  prosti- 
tute. The  officer  arrested  tbe  ai^llant  and 
the  girl,  because  appellant  was  found  In  com- 
pany with  a  lewd  woman,  wblcb  was  made  a 
violation  of  the  dty  ordinance,  and  when 
Uiey  readied  the  police  station  It  was  dis- 
covered that  appellant  had  a  pistol  on  him. 
The  appellant  claimed  that  he  was  Inter- 
ested, or  part  owner.  In  this  restourant  where 
he  was  taking  supper;  tbat  It  was  on  the 
way  from  his  place  of  business  to  his  home ; 
that  his  place  of  business  was  some  100 
yards  from  this  restaurant;  that  be  was 
running  a  saloon,  and  that  a  witness,  Brit 
Halford,  came  to  him  and  asked  him  for  his 
key  to  go  in  the  saloon,  appellant's  place  of 
bnslneas,  and  he  gave  him  the  key,  and  told- 
hlm  to  look  on  tbe  shelf  and  bring  him  his 
pistol;  tbat  tbe  wltoess  Halford  brought 
him  the  pistol,  and  that  he  was  going  direct- 
ly from  his  place  home,  but  stopped  in  tlin 
restourant  to  get  something  to  eat  and  was 
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In  the  restaurant  when  he  told  witness  Hal- 
ford  to  bring  talm  the  pistol,  and  when  It 
was  delivered  to  him;  and  that  this  was 
some  five  minutes  before  his  arrest. 

The  court,  among  other  things,  charged  the 
jury  as  follows:  "Now  11  you  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
defendant  was  banded  bis  pistol  In  the  res- 
taurant, and  that  he  Immediately  and  with- 
out tarrying  at  said  r^taurant  proceeded  to 
take  bis  pistol  to  his  home  by  the  most  direct 
route  practicable,  then  yon  vrlU  find  bim  not 
guilty,  and  so  say  by  your  verdict."  This 
charge  was  objected  to  at  the  time  given, 
complained  of  in  motion  for  new  trial,  and 
earnestly  insisted  upon  In  this  court  We 
think  the  court  below  erred  In  giving  this 
cbarfte,  and  that  the  same  was  hurtful  to 
appellant  It  was  an  Issue  In  tbe  case  as 
to  whether  the  appellant  at  the  time  had  the 
pistol  unlawfully.  The  court  required  the 
appellant  to  prove  bis  defense  beyond  a  rea- 
sonable doubt  before  the  Jury  would  be  au- 
thorized to  acquit  This  was  not  only  er- 
roneous, but  fundamentally  wrong.  In  no 
case  Is  the  burden  on  the  defendant  to  prove 
his  defense  beyond  a  reasonable  doubt  Tbe 
bnrden  rests  upon  the  state  to  prove  the 
crime  beyond  a  reasonable  doubt  It  is  not 
necessary  to  cite  any  authorities  upon  this 
subject 

Several  other  questions  are  presented  In 
the  record,  not  necessary  to  notice,  as  they 
will  not  likely  occur  upon  another  trial. 

For  tbe  error  Indicated,  tbe  Judgment  Is 
reversed,  and  tbe  cause  Is  remanded. 


AUSTIN  V.  STATE. 

(Court  of  CWminal  Appeals  of  Texas:  Jan.  12, 

1910.) 

1.  Cbikinax.  Law  (f  814*)— TBiAL—UffBiiBno- 

TIONS. 

Accused  was  charged  in  an  indictmeDt  with 
cureing  and  swearing  at  a  public  place,  and, 
further,  tliat  he  cursed  and  abused  a  certain 
person  under  circumstanceB  reasonably  calculat- 
ed to  provoke  a  breach  of  the  peace.  After  tbe 
evidence  had  been  Introduced,  tbe  county  at- 
torney elected  to  prosecute  on  the  first  eoant 
oniy.  Held,  that  it  was  error  to  instruct  as  to 
both  counts,  and  authorise  a  conviction  under 
either  one  of  each  counts. 

[Ed.  Note. — For  other  ca»es,  see  Criminal  Law, 
Cent  IMg.  i  1980;  Dec.  Dig.  {  814.*] 

2.  DisoanxBLT  Conduct  (S  12*)  —  Insisuc- 

T10N8. 

In  a  prosecution  for  swearing  in  a  public 
place  at  the  residence  of  a  person  named,  wbere 
people  were  assembled  for  the  purpose  of  in- 
nocent amusement,  niacb  of  tbe  evidence  tend- 
ed to  show  that  the  peisons  present  were  there 
by  invitation.  Beld,  that  tfae  court  should  have 
given  a  requested  charge  that  If  the  place  charg- 
ed in  the  indictment  was  not  a  public  place,  but 
a  private  residence,  and  those  assembled  were 
there  by  invitation,  then  accused  would  be  en- 
titled to  an  acquittal. 

[Ed.  Note.— For  other  cases,  see  Disorderly 
Conduct,  Cent.  Dig.  S  19;  Dec  Dig.  {  12.*] 


Appeal  from  Gregg  County  Goart;  X  H. 
McHan^,  Judg& 

Ben  Austin  was  convicted  of  swearing  In 
a  public  place,  and  appeals.  Revwsed  and: 
r^anded. 

J.  N.  Campbdl,  Edwta  Lacy,  and  r.  B.  Mar- 
tlQ,  for  ttpptilant  F.  J.  McCord,  Ant  Atty. 
Gen.,  for  the  Statet 

RAMSEY,  J.  App^aat  was  charged,  by 
indlctmwt  filed  in  the  connty  court  of  Gregg 
county,  with  cnrslDg  and  swearing  at  a  public 
place,  to  wit,  the  residence  of  one  Finley, 
where  people  were  asserabled  for  the  parpose 
of  innocent  amusi^ent,  and,  further,  tfaat  in 
the  preaence  and  liearlug  ot  Uadr  Gofortb  be 
cursed  and  abused  fha  said  Ooforth  under 
circnmatancea  reasonably  calcalated  to  pro- 
voke a  breach  of  the  peace. 

1.  It  aniears  by  bill  ot  exc^ms  that 
aftor  all  tbe  evidence  bad  been  introduced 
the  county  attorney  elected  to  prosecute  on 
the  first  count  only,  and  made  the  following 
statement  toncbing  said  matter  to  the  court 
and  Jury:  "I  here  elect  to  prosecute  on  the 
first  count  In  said  indictment  only."  It  fur- 
ther appears  by  tbe  bill  of  exceptions  that 
there  was  no  ailment  made  to  the  court  or 
Jury  by  the  counsel  for  the  defendant,  or  tfae 
county  attorney  for  tbe  state,  on  the  second 
count  In  said  indictment  It  Is  also  shown 
by  the  bill,  as  well  as  by  the  court's  charge, 
that  tbe  court  Instructed  the  Jury  in  respect 
to  both  counts  In  the  indlctmeut.  and  au- 
thorized a  conviction  under  the  charge  with 
reference  to  either  one  of  sach  counts,  as  the 
Jury  might  find.  There  was  in  the  case  a 
general  verdict  We  think,  in  view  of  the 
election  of  the  county  attorney  and  tbe  ap- 
parent acquiescence  of  the  court  therein,  con- 
sidered in  connection  with  tbe  fact  that  nei- 
ther the  state  nor  counsel  for  appellant  discuss- 
ed tbe  facts  touching  the  oCFense  ctiarged  in 
tbe  second  count  that  tbe  court  should  not 
bave  instructed  the  Jury  and  authorized  a 
conviction  on  tbe  count  which  had  been  In 
terms  abandoned  by  counsel  for  the  state.  To 
hold  otherwise  would  be  to  permit  a  convic- 
tion on  a  count  which  bad  been  by  the  state 
abandoned,  and  wbere,  acting  on  such  aban- 
donment, there  had  been  no  discussion  or  de- 
fense made  by  defendant's  counsel  In  respect 
thereto.  The  fact  that  the  court  made  no  ob- 
jection to  this  action  of  counsel  for  the  state 
was  in  substance  an  acquiescence  In  and  con- 
sent to  such  abandonment  and  Justified  coun- 
sel for  appellant  In  directing  their  argumeot 
and  making  their  defense  with  respect  to  that 
count  in  the  indictment  on  which  tbe  state 
elected  to  prosecute. 

2.  The  evidence  showed  that  the  facts  con- 
stituting what  is  claimed  to  be  the  ofTeuse 
under  the  first  count  occurred  at  tfae  residence 
of  one  Finley.  Muoh  of  tbe  evidence  tends 
to  show  that  tbe  persons  present  were  there 
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ty  Invitation,  and  not  otherwise,  thongb  there 
Is  some  evidence  that  some  persons  closely 
related  to  the  parties  attended,  and  there  is 
also  a  statement  by  other  witnesses  that  no 
■one  who  had  gone  there  was  forbidden  to 
enter.  However,  the  Issue  was  squarely  rais- 
ed that  the  persons  present  were  there  strict- 
ly by  invitation,  and  that  the  house  was  not 
thrown  open  to  the  public  generally.  In  this 
condition  of  the  record  we  think  the  court 
■hould  have  given  the  special  charge  request- 
ed by  counsel  for  the  appellant,  to  the  effect, 
in  SDbstance.  that  if  they  believed  and  found 
from  the  evidence  that  the  place  charged  In 
the  indictment  was  not  a  public  place,  but  a 
private  residence,  and  that  those  assembled 
at  such  place  were  there  by  invitation,  then 
appellant  would  be  entitled  to  an  acquittal. 
TThis  position  seems  well  sustained  1^  the 
recent  case  of  PtuA  t.  State,  65  Tex.  Cr.  B. 
■462. 117  S.  W.  817. 

For  the  errors  pointed  out,  the  Judgmrait  la 
reversed,  and  the  cause  la  remanded. 


OI'IYEB  T.  STATE). 
<Coort  of  Criminal  A^^ahi  of  Texas.  Jan.  10, 

1.  Criminal  Law  (i  1099*)— Staiemsht  of 
Facts—Time  or  Filing. 

A  statement  of  fticts,  not  filed  within  the 
time  fixed  by  law  for  filing  statements  of  facta 
after  the  adjournment  of  the  term  of  court, 
cannot  be  considered  on  appeal. 

lEd.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  |  287S;  Dea  Dig.  1 100».*] 

2.  Cbihinai,  Law  (|  10(Mi*)--Bnx  of  Bxcip- 
TIONS— FiLino. 

A  bill  of  exceptions,  which  does  not  aimear 
to  have  been  filed,  cannot  be  Goasldered  on 
appeal. 

[E>d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  }  2846;  Dec.  Dig.  |  1092.*] 

3.  Threats  (I  8*>— Instructions— Issues. 

Where  the  Informatloo  •  charged  intimida- 
tion by  threatening  words  and  acts  of  vMence, 
and  by  the  firing  of  guns,  a  charge  as  to  the 
use  of  threatening  words  was  not  open  to  the 
ohjpctlon  that  the  Information  charged  that  the 
offense  was  committed  by  the  firing  of  gons 
alone. 

[Ed.  Note.— For  other  cases,  see  Threats,  Gent 
I>i«.  I  13 ;  Dec.  Dig.  S  &•] 

Appeal  from  Taylor  County  Court;  T.  A. 
Bledsoe,  Judge. 

George  Oliver  was  convicted  of  intlmldat- 
iDg,  and  he  appeals.  Affirmed. 

Wagstaff  &  Darldaon,  for  appellant  John 
A.  Mobley.  Aaat  Atty.  Gen.,  fbr  the  State. 

RAMSBT,  J.  This  aiveal  wae  prosecuted 
from  a  judgment  of  conviction  rendered  In 
the  county  court  of  Taylor  county  some  time 
In  the  early  part  of  1006,  convicting  appel- 
lant for  Intimidating  one  Garrett  Cooper  by 
tbreat«dng  words  and  acts  of  violence,  and 
Intimidation  by  the  flring  of  guns. 

Tbe  record  shows  that  the  court  adjourn- 


ed on  the  6th  day  of  March.  1909.  What  par- 
ports  to  be  a  Btatemmt  <nC  facts  was  filed  and 
approved  on  the  19th  day  of  May,  1909,  48 
days  after  tbe  adjournment  of  tbe  term.  We 
are  not  at  liberty  nnder  the  law  to  consider 
such  Btat«nent  of  facts. 

Bill  of  exceptions  No.  2,  which  relates  to 
the  cross-examination  of  appellant's  wife, 
does  not  appear  from  the  record  ever  to  have 
been  filed,  and,  of  course,  cannot,  therefore, 
be  considered. 

BUI  of  exceptions  No.  1  complains  of  a 
Terbal  charge  of  the  court,  and  excepts  to 
same  t>ecause  the  court  charged  the  Jury  with 
reference  to  the  use  of  threatening  words, 
for  the  reason,  as  It  is  claimed,  that  the  In- 
formation charges  that  the  offense  wae  com- 
mitted by  the  firli^  of  guns.  This  exception 
is  not  Justified  by  the  record,  which  charges 
intimidation  to  have  been  accomplished  by 
the  use  of  "threatening  words  and  acts  of 
Tlolence.  and  Intimidation  by  the  flring  of 
guns." 

Finding  no  error  tn  tbe  record,  the  Judg- 
ment of  conviction  is  affirmed. 


MeLBNDON  t.  STATE). 
(Court  ot  Criminal  ^^f^j^     Texas.  Jan.  12, 


Ihtoxioatinq  Liquobs  (|  236*}— Local  Op- 
Tiow  Law  —  Violation— SornciSNOT  ot 
Evidence. 

That  accused  sold  prosecuting  witness 
peaches,  to  be  delivered  to  one  R.,  who  owned  a 
still,  and  that  afterwards  witness  obtained  from 
B.  a  gallon  of  brandy,  did  not  support  a  con- 
viction for  violating  the  local  option  law;  it 
not  appearing  tint  accused  was  Interested  in 
the  manufaetare  of  the  peaches  into  brandy. 

lEd.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Gent.  Dig.  H  SOO-822;  Dec.  IMg.  i 
236.*] 

Appeal  from  Upshur  County  Court;  Albert 
Maberry,  Jndge. 

Bud  McLendon  was  convicted  of  violating 
the  local  option  law,  and  appeals.  Reversed 
and  remanded. 

Warren  &  Brlggs,  for  appellant  F.  J.  Me- 
Cord,  Asst.  Atty.  Gen.,  for  the  Stat& 

DAVIDSON.  P.  J.  Appellant  was  convicted 
of  violating  the  local  option  law;  his  punish- 
ment being  assessed  at  a  fine  of  $25  and  20 
days'  imprisonment  in  the  county  Jail. 

J.  M.  Smith  Is  the  alleged  purchaser.  The 
evidence  for  the  state  Is  through  the  witness 
Smith.  The  testimony  of  this  witness  dis- 
closes that  in  tbe  taM  he  bought  10  bushels 
of  peaches  from  appellant  The  peaches  were 
to  be  delivered  to  a  man  by  the  name  of 
Reynolds.  For  the  peaches  Smith  paid  ap- 
pellant the  sum  of  30  cents  a  bushel  or  |3. 
The  peaches  as  stated  were  to  be  delivered 
by  appellant  to  Hez  Reynolds  who  the  tesU- 
mony  discloses  owned  a  still.  Appellant  de- 
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liTered  the  peaches  In  accordance  with  the 
contract  to  Reynolds.  Some  time  afterwards 
Smith  obtained  from  Reynolds  a  gallon  of 
brandy  which  he  pronounced  very  good.  He 
says  he  never  bought  any  brandy  or  intoxicat- 
ing liquor  frcan  appellant  of  any  sort  His 
testimony  shows  his  transaction  had  with  ap- 
pellant is  in  substance  as  above  stated.  Ap- 
I>ellant  took  the  stand  and  testified  that  he 
sold  the  10  bushels  of  peaches ;  that,  as  stat- 
ed by  the  witness  Smith,  they  met  in  town 
one  day,  and  Smith  wanted  some  peaches,  of 
whldi  he  bad  quite  a  lot,  and  he  made  a 
trade  with  bim,  selling  the  10  bushels  at  80 
cents  a  bush^,  to  be  delivered  to  Reynolds; 
that  he  had  a  considerable  orchard,  and  was 
raising  peaches  to  sell  to  everybody,  and  that 
he  shipped  quite  a  lot  of  peaches  to  the 
market ;  that  In  accordance  with  his  contract 
with  Smith  he  hauled  the  10  bushels  of 
peaches  and  delivered  them  to  Reynolds,  and 
that  was  the  last  he  knew  of  the  matter,  or 
heard  of  It,  until  he  was  arrested  under  this 
charge ;  that  he  never  sold  Smith  any  in- 
toxicating liquors.  The  evidence  from  appel- 
lant and  another  witness  shows  that  the  sale 
of  the  i>eaches  to  Smith  occurred  in  the  lat- 
ter part  of  August  or  In  September.  None  of 
the  witnesses  were  right  definite  as  to  the 
time.  There  are  numerous  exceptions  reserv- 
ed by  appellant,  both  as  to  the  Introduction 
of  evidence  and  to  the  charge  of  the  court  as 
given,  and  special  Instructions  refused,  sev- 
eral of  which  are  well  taken. 

1.  One  of  the  charges  asked,  and  refused, 
18  as  follows:  'Ton  are  charged,  at  the  re- 
quest of  defendant,  that  a  sale  of  peaches  to 
witness  J.  M.  Smith  Is  not  a  violation  of  law, 
and  yon  must  acquit  If  you  find  he  only  sold 
peaches,  and  not  Intoxicating  liquor."  This 
charge  was  also  asked,  and  refused;  "If  yon 
find  from  the  evidence  In  the  case  that  the 
def^dant  sold  to  J.  M.  Smith  10  bushels  of 
peaches,  to  be  by  him  delivered  to  Hez  Rey- 
nolds, or  at  Refolds'  still,  yon  must  acquit 
the  defendant,  unless  you  further  find  that  at 
the  time  Hez  R^nolds  delivered  to  J.  M. 
Smith  one  gallon  of  brandy,  If  he  did  so.  the 
defendant  was  Interested  In  the  brandy  de- 
livered, and  that  the  claimed,  sale  of  peaches 
was  fictitious  and  simulated."  Some  of  the 
exceptions,  we  think,  to  the  charge,  are  well 
taken;  but  we  notice  those  quoted  to  Il- 
lustrate the  Idea  that  the  case  was  not  sub- 
mitted to  the  jury  as,  in  our  jndgment,  it 
should  have  been. 

It  Is  unnecessary  to  discuss  the  applica- 
tion for  continuance,  as  It  may  not  arise  upon 
another  trial. 

2.  It  Is  contended  the  evidence  Is  not  suffi- 
cient We  are  of  opinion  this  contention  Is 
correct  The  best  the  state  could  make  of 
the  testimony  through  Its  witness  Smith  was 
that  he  had  bought  peaches  from  appellant, 
and  in  pnrBnance  of  the  ccmtract  appellant 


had  delivered  the  peaches  to  Hez  Reynolds  at 
his  still.  Smith  does  not  say  the  peaches 
were  to  be  manufactured  Into  brandy;  but 
concede  that  was  his  reason  for  the  purchase 
of  the  peaches,  this  would  not  constitute  a 
sale  of  Intoxicating  liquors  by  aiq>ellant  to 
Smith.  The  peaches  were  not  Intoxicating 
liquor.  It  is  true  they  may  have  been  sub- 
sequently manufactured  Into  brandy;  but,  if 
so,  th^  were  mauofactured  by  Reynolds,  and 
not  by  appellant  and  under  any  of  the  tes- 
timony he  was  not  Interested  In  the  sale  of 
It,  as  we  understand  this  recwd.  It  will 
not  do  to  hold  that  every  time  a  party  sells 
peaches  or  fruit,  out  of  which  brandy  may 
be  manufactured,  he  would  be  guilty  of  vio- 
lating the  local  option  law  In  the  sale  of  In- 
toxicants, unless  he  was  Interested  In  the 
manufactured  article,  and  he  was  Interested 
In  the  manufactured  article  at  the  time  It 
was  sold.  There  is  no  evidence  here  showing 
that  appellant  was.  It  certainly  would  be 
carrying  the  doctrine  far  afield  of  the  law 
to  hold  that  every  time  the  producer  sells  bis 
product  or  produce,  out  of  which  Intoxicants 
In  any  form  can  be  made,  theref<H^  he  Is 
guUty  of  violating  the  law,  If  subseqaait  to 
bis  parting  with  the  title  to  the  produce  it 
should  be  manufactured  Into  an  intoxicant 
and  thereafter  sold.  We  are  of  opinion  this 
evidence  does  not  show  that  appellant  was  In 
any  wise  connected  with  the  sale  of  brandy 
to  Smith.  Smith  swore  that  he  did  not  pur- 
chase It  from  him;  appellant  swore  be  did 
not  sell  him  anything  but  the  peaches;  and 
this  Is  the  state's  case,  and  appellant's  case. 

It  may  be  w^  enongh  to  dlstln^Ish  this 
case  from  the  case  of  Stanley  v.  State,  43 
Tex.  Or.  R.  270,  64  S.  W.  1061.  The  points  hi 
the  two  cases  are  not  analogous,  and  the 
focts  are  entirely  different  Had  Hex  Rey- 
nolds been  Indicted  for  selling  brandy  to 
state's  witness  Smith,  It  might  have  raised 
the  question  decided  In  t2ie  Stanley  Case,  su- 
pra. A  majority  of  the  court  hdd,  in  the 
case  of  Barnes  v.  State,  88  S.  W.  804,  805. 
that  where  a  party  delivered  peaches  or  fruit 
to  the  owner  of  a  still,  and  the  fruit  was 
manufactured  into  brandy,  the  owner  of  the 
still  retaining  one  half  of  the  manufactured 
article,  and  the  owner  of  the  peaches  taking 
the  other  half,  this  was  a  sale  by  the  owner 
of  the  still  of  that  portion  of  the  brandy  re- 
ceived by  the  party  who  carried  the  peaches 
to  the  still  out  of  which  the  brandy  was  madfc 
Those  cases  and  this  case  are  entirely  dif- 
ferent In  this  case  the  testimony  excludes 
any  Idea  of  sale  of  intoxicants  by  the  seller 
of  the  peaches.  He  only  d^tvered  the  peach- 
es at  the  still  in  accordance  with  his  trade 
with  Smith. 

The  iudgmoit  is  reversed,  and  the  cause 
Is  remanded. 

HcOOBD,     not  sitting 
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AUSTIN  T.  STATE. 

(Court  of  Criminal  Appeals  of  Tana.  Jan.  12, 

l»ia) 

1.  BbEACH  of  the  PS&OB  (I  1*)— FlOHTIlfa  IN 

Public  Place— What  Oonbtitotes  "Pub- 

uo  Flaok." 

Pen.  Code  1895,  art  333,  provides  for  the 
ptmiehmeDt  of  penons  who  ^ht  together  in  a 
public  place,  and  article  335  definea  a  "public 
place"  as  "any  public  load,  street  or  allej  of  a 
town  or  dtr.  or  &nj  inn,  tarem,  store,  grocery 
or  worbibop,  or  place  at  which  people  are  as- 
sembled, or  to  which  people  commonly  resort 
for  parposes  of  business,  amusement,  recreatlcm 
or  other  lawful  purpose."  Held,  that  a  private 
residence  may  become  a  "public  place,"  within 
the  statnte,  or  throwing  ft  open  to  the  public 
generally  for  a  sin^e  entertainment,  and  per- 
Bons  who  engage  in  a  fight  during  such  enter- 
tainment may  be  prosecuted  under  the  statute. 

[Ed.  Note.— For  otlter  cases,  see  Breach  of 
the  Peace,  Cent  Dig.  tf  1-8;  Dee.  Dig.  i  1.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  6,  pp.  S806-fi813;  toI.  8,  p.  7778.] 
2.  CaiMinAi.  Law  (|  ffi5*>— iKSTBUcnoHB— 

Bequests. 

Id  a  prosecution  for  fighting  In  a  public 
place,  the  court  charged  that  the  law  deBaes.  a 
public  place  as  any  place  at  which  pe<q;>le  an 
issembled  for  the  purpose  of  business,  amnse- 
nent  recreation,  or  other  lawful  purposes ;  that 
%  private  residence  cannot  be  a  public  place, 
jnless  It  Is  made  public  by  being  open  to  the 
public ;  that  a  place  may  be  public  at  one  time 
ind  private  at  another:  that  if  the  jury  find 
:bat  the  house  at  which  accused  was  charged 
ivith  fighting  was  a  public  place,  and  that  ac- 
nised  fought  then  with  other  penons,  they 
tbouM  find  him  guilty.  SM,  that  the  instruc- 
ioD  sufficiently  presented  the  proposition  that 
f  neople  were  assembled  at  a  house  by  special 
nntation.  and  the  public  generally  not  invited, 
be  place  was  not  a  puUic  one,  in  the  absence 
if  a  request  for  a  more  specific  cha^. 

[Ed.  Note.— For  other  cases,  see  Criminal 
:^w.  Cent  Dlf.  |  2005;  Dee.  Dig.  i  S23.*] 

Appeal  from  Gregg  Oounty  Court;  Judoon 
I.  McHaney.  Judge. 

Ben  Austin  was  conTlcted  of  flgbtlng  In  a 
ubllc  place,  and  appeals.  Affirmed. 

Edwin  Lacy,  J.  N.  Campbell,  and  F.  B. 
lartin,  for  appellant.  John  A.  Mobley,  Asst 
Ltty.  Gten.»  for  the  State. 

ilcCORD,  J.  This  is  an  appeal  from  a  con- 
iction  for  fighting  at  a  public  place. 

Tbe  Indictment  allied  that  appellant  and 
tbers,  on  or  about  the  2d  day  of  April,  1909, 
1  tbe  county  of  Gregg  and  state  of  Texas, 
id  tbeo  and  in  a  public  place,  to  wit,  at  the 
ouse  of  J.  W.  FInley,  a  place  where  people 
ad  tben  and  there  assembled  for  the  pur- 
ose  of  public  amusement  and  conducting 
lemselves  In  a  lawful  manner,  did  then  and 
lere  aniawfully  and  willfully  fight  together, 
^Inst  the  peafe  and  dignity  of  the  state, 
be  testimony  showed  that  on  the  2d  day  of 
pril,  1900,  there  was  a  dance  at  tbe  reai- 
>nce  of  J.  W.  Finley  at  night,  and  that 
lere  was  a  large  crowd  at  the  dance.  Some 
Z  the  witnesses  testified  that  they  were 
tere  without  Invitation,  and  some  that  there 
-ere  invitations  extended.    Several  ot  the 


witnesses  testified  that  they  had  no  inrlta- 
tlons.  While  they  were  assembled,  the  ap- 
pellant engaged  In  fighting  with  other  par- 
ties. 

The  court  charged  the  jury  as  follows: 
"  'If  any  two  or  more  persons  shall  fight  to- 
gether In  a  public  place,  they  shall  be  pun- 
ished by  fine  not  exceeding  $100.'  The  law, 
in  defining  a  public  place,  among  other  things, 
defines  It  as  being  any  place  at  which  people 
are  assembled  for  the  purpose  of  business, 
amusement,  recreation,  or  other  lawful  pur- 
poses. A  private  residence  cannot  be  a  pub- 
lic place,  onless  It  Is  made  public  by  being 
thrown  open  for  access  to  the  pnldlc./  A 
place  may  be  public  at  one  time  and  private 
at  another.  Now,  bearing  In  mind  these  In- 
stmotlons.  It  you  find  that  the  defendant.  In 
Ctoegg  county,  Texas,  on  or  about  the  time 
alleged,  at  tlie  bouse  of  J.  W.  FInley,  and 
that  such  house  was  then  and  there  a  public 
place,  did  fight  together  with  another  person 
or  persons,  then  find  defendant  gull^,  and 
assess  his  punishment  at  a  fine  of  any  sum 
not  exceeding  $100."  Appellant  requested  the 
following  special  charge,  which  was  by  the 
court  refused:  "Before  you  can  convict  the 
defoidant,  you  must  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the 
defendant  fought  at  the  house  of  J.  W.  Fin- 
ley,  and  at  the  time  of  fighting.  If  any.  said 
house  was  one  commonly  resorted  to  for  the 
purposes  of  amusement,  and  unless  yon  so 
find  tben  you  will  acquit  the  defendant" 

We  are  inclined  to  think  the  court  did  not 
err  in  refusing  to  give  this  special  charge. 
Neither  tbe  allegation  In  the  Indictment  nor 
the  proof  raised  the  Issue  that  tbe  house  of 
Finley  became  public  by  reason  of  being 
commonly  resorted  to.  The  statute  (Pen. 
Code  1885,  art  333)  says:  "If  any  two  or 
more  persons  shall  fight  together  In  a  pub- 
lic place,  they  shall  be  punished  1^  fine  not 
exceeding  one  hundred  dollars.*'  Now  article 
335,  in  deflnii^  a  public  places  within  the 
meaning  of  article  833,  says:  "A  public 
place,  within  the  meaning  of  the  two  preced- 
ing articles,  is  any  inibllc  road,  street  or  al- 
ley of  a  town  or  city,  or  any  inn,  bivem, 
store,  grocery  or  workshop,  or  place  at  which 
people  are  assmbled,  or  to  which  people 
commonly  resort  for  purposes  of  bushiess, 
amusement,  recreation  or  other  lawful  pur- 
pose." The  place  may  be  made  public  by 
reason  of  ttie  fact  of  the  people  assembling 
there  for  any  Innocent  amusement,  or  may 
be  made  public  by  reason  of  being  a  common 
resort  for  the  same  purpose.  There  Is  no 
question  in  this  case  that  people  were  in  the 
habit  of  commonly  resorting  to  the  home  of 
Mr.  FInley  for  amusement,  or  for  wiy  other 
purpose.  The  facts  rather  Indicate  that  the 
house  on  this  night  was  thrown  open  to  the 
public,  and  people  had  assembled  then  for 
the  purpose  of  amusement  and  recreation, 
and  under  this  state  of  the  facts  we  think 
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tha|  the  cbarge  of  the  conrt  wbb  eorrect,  and 
that  the  charge  requested  was  pK^kerly  re- 
fused, 

'The  facts  of  this  case  are  anllke  the  facts 
In  Pugh  V.  State,  55  Tex.  Cr.  R.  462,  117  S. 
W.  817.  Id  that  case  Pugh  was  Indicted  for 
being  drunk  ^at  a  public  place.  The  facts  in 
the  case  showed  that,  if  appellant  was  drunk. 
It  was  at  the  private  residence  of  Charlie 
Knox,  who  had  an  entertainment  at  his 
house,  where  Pugh,  as  well  as  all  the  guests, 
were  specially  invited.  The  court  In  that 
case  properly  held  that  that  was  not  a  public 
place  within  the  meaning  of  the  law.  A  pri- 
vate residence  Is  not  a  public  place,  but  may 
be  made  to  partake  of  the  nature  of  a  public 
place  if  for  the  time  being  it  la  thrown  open 
to  the  public  for  the  purposes  of  recreation 
or  amusement.  If  a  special  charge  had  been 
requested  In  this  case  to  the  effect  that  If 
the  people  were  assembled  at  Mr.  Finis's 
bouse  by  special  invitation,  and  the  public 
generally  not  invited,  and  If  the  ]ury  so 
found,  to  acquit,  we  think,  under  the  facta 
of  the  case,  the  court  should  have  given  each 
a  charge.  But  lo  the  absence  of  aacta  re- 
quested charge  It  was  an  Issue  of  fact  prop* 
erly  snlnnltted  by  the  general  charge,  and 
the  finding  of  the  Jury  will  not  be  disturbed. 

Finding  no  error  in  the  record,  the  ludg- 
ment  la  in  all  things  affirmed. 


LONG  V.  STATE. 

(Court  of  Criminal  AppealB  of  Texas.  Jan.  19, 
1910.) 

1.  Crimiwal  Law  (gS  419,  420*)— Evidekcb— 
Heabsay. 

In  a  proaecution  for  selling  liquor  on  Sun- 
day, testimtmy  by  the  officer  wbo  took  the  liquor 
from  T.,  who  purchased  it,  that  he  asked  nim 
where  he  got  it,  and  be  took  him  to  the  bAck 
ead  of  a  saloon,  and  told  tiim  that  that  was 
where  he  got  it,  waa  objectionable  as  hearsay, 
where  not  made  in  the  presence  of  defendant. 

[Ed.  Note. — For  ether  cases,  see  Criminal  Law, 
Cent.  Dig.  ${  973-983 ;  Dec.  Dig.  |t  419,  420.*] 

2.  OaiuiNAL  Law  (H  419,  420*)— Bvidencb— 

Heabsat. 

But  testimony  ot  the  oflBcer  Identifying  the 
place  shown  him  tiy  the  witness  was  not  objeo- 
tioneble  as  hearsay. 

fEd.  Note. — For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  I  973 ;  Dec.  Dig.  »  419,  420.»] 

Appeal  from  McLennan  County  Court; 
Tom  L.  McCullough,  Judge. 

Tom  Long  was  convicted  of  selling  liquor 
on  Sunday,  and  appeals.  Beversed  and  re- 
manded. 

O.  Ix  Stribllng,  for  appelant.  John  A. 
Mobley,  Aast  Atty.  G^.,  for  the  State. 

BAMSET,  J.  Appellant  waa  charged,  and 
on  hearing  was  convicted.  In  the  county 
conrt  of  McLennan  county  on  March  5, 1909, 
of  selling  whisky  on  Sunday  In  violation  of 
law. 

It  waa  shown  by  the  testlm<my  of  one 
Blchard  Todd  that  he  was  In  Waco  on  Au- 


gust 9,  1908,  having  arrived  that  day  on  an 
excursion  train;  that  about  3  o'clock  that 
afternoon  he  went  to  a  shed  In  an  alleyway, 
where  there  was  a  hole  about  eight  or  nine 
Inches  square,  down  near  the  groond  In  the 
back  end  of  a  building  next  to  the  alley,  and 
knocked,  and  beard  some  answer  on  the  In- 
side; that  be  then  said,  "I  want  a  bottle  of 
gin,"  and  stuck  25  cents  In  the  hole,  and  In 
about  a  minute  a  bottle  of  glQ  was  banded 
out  to  him  through  the  hole.  He  did  not 
know  who  it  was,  nor  did  be  recognize  ap- 
pellant Appellant  denied  the  sale,  or  having 
any  knowledge  or  connection  with  It,  or  that 
the  place  where  the  whisky  was  recdved 
waa  any  part  of  the  saloon  building  where 
his  employer  carried  on  his  business.  He 
testified,  further,  that  a  tew  days  before 
this  a  policeman,  whose  name  he  gave,  had 
brought  an  old  n^ro  by  the  name  of  Bates, 
whom  he  found  alCfc  and  disabled,  and  had 
put  him  In  one  of  tSxeae  rooms. 

Oyw  the  objection  of  appellant  the  state 
was  permitted  to  prove  that,  when  the  offi- 
cer took  the  bottle  from  Blchard  Todd,  be 
asked  hUn  where  be  got  the  bottle  of  gin; 
that  he  said  he  did  not  know,  but  took  him 
to  the  back  end  of  Clark's  saloon,  and  told 
him  that  that  was  where  he  got  the  gin. 
and  showed  him  how  be  got  it,  and  where  he 
put  the  money;  that  he  stated  he  put  the 
mon^  In  a  hole  in  the  wall,  and  showed  him 
the  hole.  This  was  objected  to  as  hearsay. 
Immaterial,  and  irrelevant,  not  binding  on 
defendant,  and  because  defendant  was  not 
present  at  the  time  of  the  making  of  such 
statementi  by  the  said  Blchard  Todd  to  this 
witness.  It  would  have  been  competent  for 
the  officer  to  have  Identified  the  place  shown 
him  bs  the  witness.  The  conversation  and 
details  of  the  matter  testified  to  In  appel- 
lant's absence  vonid  not  be  admlssltde.  We 
think  this  case  comes  clearly  within  the  rule 
laid  down  by  the  following  authorities:  New- 
man V.  State,  65  Tex.  Cr.  B.  876,  116  S.  W. 
1106 ;  Oormer  v.  State,  52  Tex.  Cr.  R.  24.  VG 
S.  W.  200;  Trlnkle  v.  State.  52  Tex.  Cr.  B. 
42, 105  S^  W.  201:  Efird  v.  State,  44  Tex.  Cr. 
B.  447,  71  S.  W.  957;  Patrick  v.  State,  45 
Tex.  Gr.  B.  6S7,  78  S.  W.  947. 

We  feel,  in  addition  to  this,  that  we  should 
say  that,  under  the  facts  as  bera  presented. 
It  may  well  be  doubted  whetiier  the  verdict 
Is  supported  by  the  evidence. 

For  the  error  pointed  out,  tbe  Judgment  Is 
reversed,  and  the  cause  Is  remanded. 


BOBDBAUX  V.  STATE. 
(Conrt  of  Criminal  Appeals  o^Taxaa.   June  2, 

1909.   Behearing  Denied  Jan.  26.  l»ia) 
1.  IIouiciDB  (1  800*)— Self- Defbhsb—Abax- 

DONUENT  or  CONruCT— IZTSIBUCTIONS. 
Though  it  Is  Immaterial  on  the  qaestton  of 
self-defense  whether  the  abandonment  of  th« 
conffict  by  deceased  was  in  good  faith,  defend- 
ant may  not  complain  of  the  instruction  that  if 
decesaed  In  good  talA  abandoned  the  eooflict. 


«ror  other  easM  sm  aanw  toplo  and  aactloB  NUMBER  In  Dm.  Jk  Am.  Dlga.  1W7  to  date^  *  JUgerUr  Intasai 

Digitized  by  Google 


Tex.) 


and  fled,  and  dafendant  was  then  in  no  dai^er 
of  Tiolence  fran  diceaaed,  and,  knowinf  he  waa 
Id  do  dancer,  diot  deceaa^,  ha  coold  not  tmOfy 
the  killing  on  the  froand  of  aelf-defeoae. 

[Bd.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  ||  614-682;  Dec.  Dig.  |  800.*] 

Z  HouciDE  (S  114*)— SaLT'DmnsB— Mrrn- 

AL  Combat. 

Whore  defendant  and  deceased  engaged  in 
a  fi^t  with  the  afreement  tliat  it  should  be 
with  their  fieta,  and  defendant  engaged  therein 
inteading  to  ose  a  deadly  weapon,  and  pursnant 
to  sack  intention,  after  entering  the  combat, 
ihot  and  killed  deceased,  he  could  not  SaMtf  on 
the  gzoond  at  selt-defawa. 

[Ed.  Nota^Fw  ottier  cases,  aee  Homidd^ 
Cent.  Dif .  H  158,  154;  DecTDig.  |  114.*] 

8.  Criuinal  Law  H  778^lHSTBucnoN»— 

SEI^-DkFKNBB— BUBDEN  OT  FBOOF. 

Tliat  the  court,  after  fully  instructing  on 
aelf-defense,  in  undertaking  to  instruct  with 
reference  to  issues  made  by  the  state's  evidence, 
which,  if  sustained  by  the  proof,  would  or  might 
deaj  him  the  benefit  of  his  plea  of  self-defeuse, 
such  as  mutual  combat,  defendant's  provoking 
the  difficulty,  and  deceased's  abandonment  of 
the  difficulty,  instructed  requiring  these  facts  to 
be  found  true  tieyond  a  reasonable  doubt,  in 
order  to  abridge  his  right  of  self-defenae,  does 
not  shift  the  burden  of  proof  to  defendant 

[Ed.  Note.— ror  other  cases,  see  Criminal  Law, 
Cent  Dig.  SS  1846-1857;  Dec.  Dig.  $  778.*1 
4.  HouiciDB  (S  339*)— Habmlbss  Bbbor— Ex- 

OLuaiON  07  Evidence. 

Ezduaion  of  evidence  of  statements  of  de- 
ceased long  t>efore  the  difficulty  in  which  defend- 
ant killed  him,  in  which  he  told  witness  that  de- 
fendant had  refused  to  let  him  have  some  whis- 
ky for  a  sick  hoy,  and  that  he  had  no  use  for 
Buch  a  man,  and  that  it  was  defendant  who  was 
interfering  with  Us  coaversations  over  the  tele- 
phone, and  ^lat  no  one  else  would  treat  him  so, 
even  if  error,  was  harmless ;  the  matters  being 
of  so  little  importance,  and  defendant  being 
told  that  he  could  prove  the  existence  of  any 
former  ill  feeling,  but  not  the  details  thereof, 
casting  no  light  on  the  transactiotu  immediately 
precemng  the  homicide. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Dec.  Dig.  i  339.*] 

Appeal  from  District  Court,  Eastland  Conn- 
t7;  J.  H.  Calhoan.  Jadge. 

JobD  Bordeanx  was  convicted  of  man- 
slaughter, and  appeals.  Affirmed. 

D.  Q.  Hunt,  and  Earl  Conner,  for  appel- 
lant F.  J.  McC(»d,  Asst  Atty.  G«L,  tot  the 
State. 

RAMSEY,  J.  Appellant  was  Indicted  in 
the  diatrict  court  of  Eastland  connty  charg- 
ed with  the  murder  of  one  Hiram  McCles- 
key,  alleged  to  have  been  committed  on  the 
4th  day  of  December,  1907.  He  waa  put 
upon  bis  trial  at  the  January  term  of  the 
district  court  of  said  comity,  and  was  on 
February  10,  190S,  convicted  of  the  crime 
of  manslaughter,  and  his  punishment  assess- 
ed at  confinement  in  the  penitentiary  for  a 
terra  of  2%  years. 

The  appellant  and  the  deceased  were  both 
farmers  living  some  five  miles  from  the 
town  of  Eastland.  Their  relations  had  not 
been  very  friendly  for  something  like  two 
years,  although  there  had  been  no  open  rup- 
ture, and  the  grounds  of  tbe  tmpleasantness 


Ml 

between  them  were  not  very  snbetantlal. 

On  the  day  of  the  homicide  appellant  left 
hli  house  with  a  load  of  seed  cotton  en  rout* 
to  the  town  of  Eastland.  On  the  same  day 
the  deceased,  McCleskey,  waa  returning  from 
Eastland,  and  they  met  In  the  public  road 
about  80  yards  sooth  of  the  residence  of 
one  3.  3.  Frost  The  deceased  when  found 
was  In  a  country  road,  about  87  steps  from 
where  the  wagons  were,  injured  by  a  shot 
which  entered  behind,  about  two  Inches 
from  the  backbone,  and  which  bad  passed 
entirely  through  him  In  a  slightly  upward 
range.  A  part  of  the  difficulty  was  seen  by 
two  ladies,  Mrs.  3.  3.  Frost  and  her  daugh- 
ter-in-law, Mrs.  Fannie  Frost  The  last-nam- 
ed witness  saw  most  of  the  difficulty.  She 
states:  That,  when  she  first  saw  the  par- 
ties, they  were  In  tbe  road  directly  south 
of  tbe  house.  That  she  did  not  then  recog- 
nize them,  but  heard  some  very  rough  lan- 
guage used.  That  one  of  them  told  the  oth- 
er to  get  out  of  tbe  wagon,  and  that  he 
would  whip  him.  That  abe  tbongbt  this  waa 
tbe  man  who  was  going  towards  Qunslgbt, 
which  from  the  position  of  both  parties 
would  mean  deceased.  That  both  men  got 
off  of  their  wagons,  and  one  asked  tbe  otb* 
er  how  be  wanted  to  fight;  that  she  did  not 
bear  any  reply,  but  they  started  to  fight,  and 
one  of  them  knocked  tbe  other  down.  That 
the  man  coming  down  tbe  road  towards 
Eastland  was  knocked  down.  Tbls  ftom  the 
position  of  the  parties  would  mean  appel- 
lant, and  the  other  man  seemed  like  he  Vas 
stamping  flie  one  knocked  down.  That  one 
of  them  asked  the  other  If  he  was  satis- 
fied. That  she  heard  no  reply  to  this,  but 
tbe  man  who  was  down  got  up  and  that  Mie 
thai  went  to  the  itoce  where  her  mother- 
in-law  was  washliq^  That  the  men  tbeit  talk- 
ed together,  and  one  of  them  threw  out  some 
rough  language.  That  she  thought  It  was 
the  man  going  towards  OunslgSit.  That  he 
told  tbe  other  that  he  would  not  allow  him 
to  call  bim  any  such.  That  thereupon  de- 
ceased went  towards  appelant  who  drew  a 
pistol,  when  deceased  asked  hlra  not  to  do 
that  because  be  did  not  bare  any  gun,  and 
that  tbe  man  with  the  pistol  flred.  That 
she  Immediately  ran  towards  where  her  bus- 
band  and  other  members  of  the  family  were 
working  In  the  field.  That  tiiere  was  anoth- 
er shot  fired,  but  she  did  not  see  the  par^ 
ties  at  tbe  time.  The  testimony  of  Mrs.  J. 
J.  Frost  In  a  general  way  supports  that  of 
her  daughter-in-law,  Mrs.  Fannie  Frost,  ex- 
cept that  she  states  that  after  the  pistol 
waa  fired  the  deceased  ran  behind  his  wag- 
on, stooped  down,  and  then  raised  up  and 
then  made  a  motion  as  If  be  was  throwing. 
She  did  not  see  the  second  shot  fired. 

The  state  also  introduced  J.  3.  Frost,  who 
at  the  time  of  tbe  homicide  was  some  200 
or  300  yards  In  tbe  field.  He  went  almost 
Immediately  to  where  deceased  waa,  and 


BORDEAUX  T.  STATE. 


•For  etkv  CSMB  m  lanu  topla  sat  ssstta  H1FKBBB  la  Vua.  *  Am.  Digs.  1907  to  date,  *  B«ort«r  ladaiaa 

12*  B.W.-41  D     by  Google 


642 


124  SOUTHWESTERN  REPORTER. 


found  him  87  Btepi  nearly  wmth  of  tb«  place 
wbere  tlie  wagons  bad  been  stopped,  and 
about  10  yaxds  from  a  pool  of  water  between 
a  neighborhood  road  and  the  meek  Hla 
testimony  tonchlng  the  whereabouts  of  de- 
ceased and  his  statement  Is  as  follows:  *'He 
was  about  10  yards  from  a  pool  of  water 
and  between  a  neighborhood  road  and  the 
creek.  This  road  entered  the  public  road 
where  the  wagons  were  standing.  When  I 
found  blm,  be  seemed  to  be  suffering  great- 
ly. I  think  he  was  shot  In  the  back  through 
the  hipbone,  and  the  bullet  came  out  In  front 
a  little  to  the  left  on  the  other  8[d&  I  aft- 
erwards saw  the  wounds  on  the  body  of  de- 
ceased. When  I  got  to  the  wagons  on  my 
way  to  McCleskey,  both  wagons  and  teams 
had  turned  outside  of  the  roadway  towards 
the  south.  Mr.  Bordeaux's  wagon  was  point- 
ed In  a  southerly  direction,  and  had  no  team 
hltcbed,  and  Mr.  McCleskey's  team  was 
heeded  In  a  southwesterly  direction.  My 
recollection  Is  that  Mr.  Bordeaux's  wagon 
was  almost  opposite  Mr.  McCleskey's  wagon 
and  team.  Mr.  Bordeaux's  team  had  In  turn- 
ing apparently  raised  the  hind  wheel  of  his 
wagon  six  or  eight  Inches  from  the  ground 
In  turning  ont.  Mr.  McCleskey  bad  cotton 
seed  on  his  wagon,  and  Mr.  Bordeaux  a 
load  of  seed  cotton  on  his.  I  know  the 
character  of  the  road  wbere  the  wagons 
met  There  was  plenty  of  room  for  either 
of  them  to  have  passed  the  other.  My  rec- 
ollection Is  that  Mr.  McCleskey  was  travel- 
ing slightly  uphill.  I  do  not  think  It  was 
over  six  minutes  from  the  time  of  the  shoot- 
ing until  I  got  to  McCleskey.  I  saw  no 
one  at  or  near  where  the  deceased  was  ly- 
ing, and  no  one  going  from  that  place,  and 
I  am  sure  I  was  the  first  one  to  get  to  him 
after  the  shooting.  When  I  first  got  to  Mc- 
Cleskey, my  recollection  Is  I  first  asked  him 
bow  much  he  was  hurt,  and  he  replied  that 
he  was  so  badly  hurt  that  he  did  not  think 
he  would  ever  get  over  It  He  said  Bor- 
deaux had  shot  htm.  He  said  that  he  was 
freezing  to  death.  I  asked  him  how  he  came 
to  be  BO  wet  He  said  that  he  had  gone 
Into  a  hole  of  water  to  try  to  stop  the  blood. 
He  said  he  was  shot  right  there  where  I 
found  blm,  which  was  about  35  yards  or 
more  from  the  public  road,  and  a  little  west 
of  south  from  where  the  wagons  were.  The 
pool  of  water  was  about  10  steps  from  where 
he  was  then  lying.  Just  on  the  other  side 
of  a  little  bank.  He  said  he  was  running 
away  from  Bordeaux  trying  to  get  over  the 
bank  when  Bordeaux  shot  him.  He  said 
he  had  gone  Into  the  pool  of  water  to  stop 
the  flow  of  blood,  and  had  gotten  back  to 
where  I  found  him,  and  had  given  down, 
and  conid  not  get  any  further.  There  was 
blood  where  he  was  lying,  and  blood  be- 
tween him  and  the  pool  of  water.  I  asked 
McCleskey  how  the  dUQcnlty  occurred.  He 
said,  *I  was  coming  out  from  Baatlaud  to- 
wards home,  and  met  Mr.  Bordeaux  with  a 
loaded  wagon.  I  pulled  ont  and  gave  half  of 


the  road,  bnt  Bordeaux  would  not  give  anj 
of  the  road.  I  told  him  lhat  he  would  have 
to  give  part  of  the  road.  He  enraed  me,  and 
said  I  had  run  over  him  as  long  aa  1  «u 
going  to.  X  told  Hr.  Bordeaux  If  he  would 
get  off  of  hla  wagon  that  I  would  give  him 
the  worst  whipping  be  ever  had  In  bis  life 
in  a  pair  of  minutes.  We  both  got  oS  the 
wagon  about  the  same  time  and  started  to- 
ward each  other.  We  passed  several  licks, 
and  I  knocked  Bordeaux  down  with  my  fist, 
and  kicked  him  and  asked  him  If  he  had 
enough.  He  said  that  he  bad  or  was  satis- 
fled.  I  then  started  back  toward  my  wagoa, 
aud  Bordeaux  called  me  a  son  of  a  bitch.  I 
turned  around  towards  htm,  and  said  that  I 
would  not  take  that  He  pulled  his  plstoL  I 
told  htm  not  to  shoot,  and  that  I  was  mi- 
armed.  He  shot  at  me.  I  ran  around  the 
wagon  and  picked  up  a  rock,  and  threw  It  at 
him  and  missed  him.  I  saw  be  was  going  to 
shoot  me.  I  ran  off  down  here  thinking  that  I 
could  get  Into  the  creek  before  he  could  sboot 
ma  When  I  had  got  down  here,  he  shot  tbe 
second  time  and  bit  me.*  Tills  conversation 
all  occurred  Immediately  after  I  got  to  tbe 
deceased,  not  more  than  10  minutes  after 
the  shooting.  I  think  my  son  Dallas  Frost 
was  the  next  man  who  came  up.  Thai  two 
other  men  came  along  In  a  mall  back,  and 
together  we  all  carried  Mr.  McCleskey  to  my 
house.  I  could  not  say  how  long  a  time 
Intervened  between  the  two  piBtoi  shots,  but 
It  didn't  seem  very  long.  I  did  not  charge 
my  mind  with  It  at  the  tima,  and  I  Icnow 
of  nothing  that  would  enable  me  of  my  own 
knowledge  to  give  fbe  length  of  the  lnte^ 
nL  ThOTe  was  probably  15  senmds  be- 
twe«i  the  two  shots  or  even  more  than  that 
There  was  considerable  blood  where  I  ftnmd 
the  deceased  lying  and  a  trail  of  blood  from 
where  he  was  lying  to  that  po<d  of  water, 
but  I  could  find  no  other  blood  anywhere 
except  between  where  he  was  lying  and  the 
water.  I  made  a  careful  examination  for 
blood  eevenil  hours  after  tbe  shooting,  of 
the  ground  between  where  the  wagons  were 
standing  and  wbere  I  found  tbe  deceased, 
but  I  could  find  no  blood  nor  trace  of  blood 
anywhere  around  there  except  wbere  de- 
ceased was  lying  and  between  him  and  the 
pool  of  water.  I  have  stepped  some  dis- 
tances since  tbe  examining  trial,  that  are 
mentioned  In  the  testimony.  It  is  83  yards 
from  the  porch  of  the  house  south  to  where 
the  wagons  were  standing.  It  is  100  yards 
from  the  well  or  wash  place  southwest  to 
where  the  wagons  were  standing  at  the 
time  of  the  difficulty.  And  the  well  is  i>* 
yards  east  of  tbe  porch  of  the  honsfc  My 
wife  and  daughtw-ln-law,  Fannie,  showod 
me  the  place  they  were  getting  under  tbe 
wire  fence  when  the  second  shot  was  fired. 
That  place  Is  IS  yards  from  the  well.  Tbe 
place  where  the  wagons  stonwd  la  In  plain 
view  of  the  dwellii^  bouse  and  of  a  penon 
at  0it  weU.   Then  ara  only  a  few  trees 

Digitized  by  GooqIc 


Tex.) 


BORDEAUX  T.  STATE. 


642 


tbere.  Tben  Is  a  comnum  win  fence  In 
troBt  of  the  dwelltag  and  along  the  smith 
Une  of  the  J.  R.  Frost  tnrn,  there.  After 
the  deceased  was  carried  to  my  house  and 
given  some  attention,  I  designated  and  point- 
ed ont  to  Dr.  Boon,  Dr.  Downtain,  J.  W. 
St^e,.and  probably  otber  persons  tbe  place 
at  which  I  fonnd  the  deceased  lying  Just 
after  be  was  shot,  and  they  examined  the 


blood  spot  or  pool  of  blood  whore  he  was 
lying  and  also  the  trail  of  blood  betweea 
there  and  the  pool  of  water  and  looked  fw 
blood  at  other  iriteiceB  thwe." 

Perhaps  It  will  aid  in  understanding  the 
location  of  the  parties  by  inserting  a  map 
of  the  roads,  house,  and  et^>eclaUy  the  place 
where  deceased  lay.  The  f<^owlng  Is  ap- 
proximate a  correct  map  of  the  8ltnatl<Hi: 
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Thtte  wftt  teeUmmf  that  there  was  a  trail 
of  Uood  from  the  water's  edge  to  the  point 
where  decrased  was  said  to  hare  been  fonnd 
after  being  wounded,  but  the  testimony  tend- 
ed to  show  there  were  no  blood  stains  ezc^t 
from  where  he  came  out  of  the  water  to  the 
place  where  he  was  found.  Appellant  was 
shown  to  have  suffered  right  severe  Injur  lea 
In  the  encounter.  Dr.  Downtaln  testified 
that  about  11  o'clock  on  the  day  In  question 
appellant  came  to  his  office  In  Eastland,  and 
he  dressed  his  wounds;  that  he  bad  blood 
on  Ms  face  and  upper  part  of  his  clothing; 
that  his  face  was  swollen  and  bruised  and 
one  eye  was  completely  closed ;  that  he  had 
a  wound  on  his  face  and  one  on  his  left  ton- 
pie,  which  was  cut  to  the  bone  and  about  half 
an  Inch  long ;  that  his  face  was  bruised  and 
blackened  to  some  extent,  but  the  skin  was 
not  otherwise  broken.  Appellant  proved  an 
excellent  reputation  as  a  peaceable,  law-abid- 
ing citizen,  and. a  like  reputation  for  truth 
and  veracity  by  the  sheriff,  treasurer,  tax 
assessor  of  the  county  and  several  other  per- 
sonsL  The  testimony  also  showed  that'  d»- 
ceased  was  not  as  tall  as  defendant,  but  a 
little  heavier. 

Appellant  became  a  witness  In  his  own  be- 
half, and  gave  the  following  account  of  the 
difficulty:  "My  team  was  a  p&\T  of  ponies, 
and  I  could  not  ke^  them  going,  hut  had 
to  rest  th^  occasionally.  Just  before  I  got 
In  front  of  the  Frost  home,  I  had  to  pass 
through  a  sand  bed  and  the  rain  had  made 
the  road  bad.  The  ruts  were  cut  deep.  I 
stopped  my  team  Just  where  the  difficulty 
took  place  to  let  them  rest  No  one  was  seen 
by  me  at  the  time  I  stopped.  I  could  proba- 
bly see  300  yards  southeast  along  the  road 
towards  Eastland.  Soon  after  I  stopped,  I 
noticed  a  two-horse  wagon  coming  to  meet 
me,  but  did  not  notice  or  recognize  who  it 
was.  He  usually  worked  a  pair  of  mules, 
but  tbts  team  was  a  mule  and  a  horse,  and 
I  did  uot  recognize  his  team  at  first,  but  la- 
ter recognized  Mr.  McCleskey.  He  came  on 
to  within  30  or  40  yards.  He  commenced 
saying  something.  I  did  not  know  what  he 
said  until  he  got  near.  The  first  words  I 
recognized  were  be  said  'get  out  of  the  road.' 
He  was  waiving  his  bauds  and  said  get  out 
of  the  road.  He  drove  up  nearer  and  our 
wagons  were  in  the  same  wagon  ruts.  He 
stt^ped  near  me,  and  said:  'You  get  out  of 
this  road  or  I  will  get  down  and  whip  yon 
right  hero  in  a  minute.'  I  said:  'Well,  Mr. 
McCleskeyt  there  la  no  use  for  yon  to  cut  up 
that  way.  I  have  not  refused  to  give  you 
the  road.'  He  crawled  right  off  of  his  wagon, 
threw  off  bla  overcoat  and  gloves,  and  started 
towards  my  wagon  where  I  was  seated.  He 
then  said:  *I  will  whip  you  right  here.  Get 
down  from  there.*  I  got  off,  and,  when  I 
got  even  with  my  horses,  he  struck  me  here 
(Indicating  over  his  ^e).  See  the  gash  here? 
He  knocked  me  down,  knocked  me  insenalble 
for  aeToral  minutes,  and  I  did  not  know  any- 
thinc  for  several  seconds,  and,  when  I  did 


know  anything,  he  was  standing  atraddle  <t 
my  hack  with  something  In  his  hand.  Then 
he  8tru(^  me  here  indicating  his  cheek  bouej, 
and  he  finally  stepped  off  of  m^  and  I  got 
up  and  staggered  to  my  team.  Hy  borses 
bad  cut  out  of  the  road  as  far  as  they  could 
turn.  I  saw  how  they  were  and  tried  to  pull 
them  straight  My  back  was  towards  Mc- 
Cleskey. He  went  on  north  aide  of  road. 
The  horses  were  on  south  side.  I  said  to  Mr. 
McCleskey:  This  Is  all  uncalled  for.*  He 
said:  *I  see  yon  have  not  got  enough  yet  1 
will  finish  my  Job  on  you,'  or  something  Ilk* 
that  When  he  said  that  I  turned,  facing 
him.  He  was  advancing  on  me.  He  had  bis 
right  hand  thrown  back.  I  said:  'McCleskey, 
you  hold  up.  I  have  taken  all  off  yoo  I  am 
going  to.*  He  never  stopped — readied  tat 
my  revolver  and  pulled  It  He  threw  a  rocfe 
at  me,  and  I  pulled  out  the  rertAvw  and  shot 
I  shot  to  keep  blm  off  of  me.  To  the  best 
I  could  tell  the  revolver  fired  and  the  rock 
was  thrown  about  the  aame  tlma.  I  was 
th«i  10  (HT  12  feet  from  falm.  He  was  Just 
on  the  north  aide  of  the  road  and  I  was  oa 
the  other.  McGlesk^s  horaes  and  wagn 
were  stlU  In  the  road  aa  I  rranoaber.  He 
was  walking  rapidly  towards  me,  and  was  a 
lltUe  above  his  horses'  heada.  He  then  went 
east  on  north  aide  of  wagon,  and  got  bcbiud 
it,  and,  when  he  got  to  the  sontbeast  comer, 
he  threw  another  atime  at  me,  and  I  Jojnped 
back  to  the  north  aide^  and  ^ept  tbe  wagon 
between  me  and  him.  He  came  np  to  the 
front  wheels  and  threw  acroaa  tbe  wagon  at 
me  again.  He  then  wheeled  In  tbla  position, 
like  (defendant  here  Indicated)  appeared  to 
be  reaching  for  a  rock,  and  I  fired  ajEain.  I 
was  12  or  15  feet  from  him  Juat  across  tbe 
road,  he  on  tbe  south  and  I  on  the  north. 
He  said:  *Don't  shoot  any  more.  Ton  have 
shot  me.  Don't  shoot  any  more*  He  kind 
of  laid  or  fell  over  and  got  on  his  bands. 
He  got  up  and  started  south  and  went  a  few 
steps  and  fell  again.  He  said:  'John  get  ms 
some  help.   Phone  for  a  doctor.'  ** 

Responding  to  this  evidoice,  the  eonrt  gave 
a  charge  to  tbe  Jury  in  which  he  submitted 
to  th«n  murder  In  the  first  degree,  murdn 
In  the  second  degree,  manslaughter,  s^f-de- 
fense,  as  well  as  the  law  In  reference  to 
abandoning  the  difficulty,  provoking  tbe  dif- 
ficulty, and  mutual  combat  Tbe  charge  of 
the  court  in  refer^ce  to  self-defoise  la  not 
seriously  criticised,  and  waa,  we  think,  a 
fair  and  liberal  presentation  of  that  issoe  In 
tbe  case.  The  charge  of  the  court  In  respect 
to  the  other  matters  is  seriously  and  vi^>r- 
ously  criticised,  and  they  are  tbe  important 
matters  and  questions  tn  the  case.  These 
Instructions  are  as  follows:  "If  yon  find  that 
the  deceased  uaed  violence  nptm  tbe  d^aid- 
ant  and  put  defraidant  In  fear  of  bla  life  w 
serious  bodily  harm.  If  you  further  find  due 
the  deceased,  Hiram  McCleskey.  in  good  faith 
abandimed  said  conflict  and  fled  trnm  tbe 
dfltendao^  and  that  the  dcCeiMlaat  w«s  Is  aa 
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danger  of  violence  then  from  the  deceased, 
and  that  the  defendant  knew  tbe  aame,  and 
that,  knowlog  the  Bame,  defmdant  thot  and 
killed  the  deceased,  he  cannot  Jnatuy  such 
killing  tm  the  ground  of  self-defense  or  be- 
csoae  be  bad  beoi  asaaolted,  bnt  tbe  dtfend- 
ant  would  be  gnllty  of  manslaughter  or  of  a 
higher  grade  of  homicide  as  herein  charged. 
If  you  believe  from  the  evidence  beyond  a 
reasonable  doubt  that  tbe  defaidant  being 
armed  with  a  deadly  weapon  of  his  own 
accord  or  upon  being  challenged  to  a  per- 
sonal combat  by  the  deceased.  Intentionally 
mtered  Into  a  personal  combat  with  the  de- 
ceased, Inteodlog  at  tbe  time  to  use  said 
deadly  weapon  upon  the  deceased,  and  that 
pursuant  to  snch  intention,  after  enterlug 
said  combat,  be  shot  and  killed  the  deceased, 
he  cannot  Justify  such  killing  on  the  ground 
of  self-defense,  but  he  would  be  guilty  of 
manslaughter  or  of  a  higher  grade  of  homi- 
cide, owing  to  tbe  other  facts  and  circum- 
stances. If  any,  connected  with  such  killing 
considered  In  connection  with  other  parts  of 
this  charge  defining  manslaughter  and  higher 
grades  of  bomlclde.  If  you  believe  from  the 
evldoice  beyond  a  reasonable  doubt  that  the 
defendant  and  tbe  deceased  entered  Into  a 
personal  combat,  or  that  the  deceased  as- 
saulted the  defendant,  and  that  such  assault 
and  battery  or  said  pei:»>nal  conflict  had 
ceased,  and  that  the  defendant  knew  that 
such  conflict  or  assault  had  ceased,  and  that 
the  defendant  being  then  armed  with  a  dead- 
ly weapon,  and  knowing  that  said  assault  or 
combat  had  been  abandoned  If  It  had  been 
abandoned,  he  Intentionally  Invited  or  re- 
newed said  difficulty  or  Intentionally  entered 
Into  a  renewal  of  said  conflict  armed  with 
such  deadly  weapon,  intending  at  the  time  to 
slay  tbe  deceased  or  to  do  him  serious  bodi- 
ly harm  therewith,  and  that  tbe  defendant 
did  willingly  enter  Into  a  renewal  of  such 
combat  or  b^n  such  combat  and  did  shoot 
with  a  pistol  and  thereby  kill  the  said  Hiram 
McCleskey,  the  defendant  cannot  Justify  such 
killing  on  the  ground  of  self-defense,  but  the 
defendant  would  lie  guilty  of  manslaughter 
or  of  some  higher  grades  of  homicide.  How- 
ever, if  you  do  not  find  from  the  evidence 
beyond  a  reasonable  doubt  that  the  defendant 
entered  into  said  personal  encounter  inten- 
tionally intending  to  use  said  deadly  weapon 
upon  the  deceased,  or  that  after  he  had  been 
assaulted  by  or  bad  a  personal  conflict  with 
the  deceased,  and  said  conflict  ceased,  that 
he  voluntarily  or  Intentionally  invited  or  re- 
newed said  conflict  Intending  to  kill  or  Inflict 
serious  bodily  injury  upon  said  Hiram  Mc- 
Cleskey, then  yon  will  not  consider  that  the 
defendant's  right  or  plea  of  self-defense,  If 
any.  is  abrl^ed  or  in  any  manner  impaired, 
if.  In  fact,  he  acted  in  self-defense  at  the 
time  the  deceased  was  shot  as  It  then  appear- 
ed to  the  defwidant."  We  think  the  dying 
statement  of  McGleskey,  taken  in  connection 
with  the  physical  facts  on  the  ground,  de- 
manded and  required  the  court  to  charge  on 


these  Issues,  and,  while  tbe  charge  may  be 
subject  to  some  crltlclanit  it  occurs  to  us  that 
the  InstmctlonB  as  a  whole  are  not  subject 
to  serious  complaint 

Criticism  la  made  of  tbe  first  paragraph 
of  the  above-quoted  instruction,  in  that  the 
Jury  were  required  to  And  that  McCleskey  In 
good  faith  had  abandoned  said  conflict  If 
this  clause  stood  alone.  It  might  be  subject 
to  criticism,  but  the  court  Instructed  the 
jury  that  If  they  found  that  McCleskey  In 
good  faith  had  abandoned  said  conflict  and 
fled  from  defendant  and  that  he  was  in  no 
danger  of  violence  from  the  deceased,  "and 
that  the  defendant  knew  tbe  same,  and  that, 
knowing  the  same,  defendant  shot  and  killed 
the  deceased,  he  cannot  Justify  such  killing 
on  tbe  ground  of  self-defense."  It  Is  un- 
doubtedly true  that  if  there  had  be^  an 
abandonment  of  the  difficulty  by  the  deceas- 
ed, whether  In  good  faith  or  bad  faith,  yet 
if  the  Jury  should  also  find,  as  under  this 
instruction  they  were  required  to  do,  that 
appellant  was  In  no  danger  of  violence  from 
the  deceased,  and  that  be  knew  he  was  la 
no  danger  of  violence,  and  with  this  knowl- 
edge he  shot  and  killed  deceeaed,  he  could 
not  Justify  on  the  ground  of  eelf-defense.  It 
is  also  true  that  if  tbe  parties  engaged  In 
tbe  mutual  combat  with  the  agreement,  as 
suggested  by  some  of  tbe  evidence,  that  they 
were  to  have  a  Sst  fight,  and  appellant  at  the 
time  of  BO  engaging  in  such  encounter  in- 
tended  to  use  a  deadly  weapon,  and  that 
pursuant  to  such  intention,  after  entering 
said  combat,  he  shot  and  killed  deceased,  he 
could  not  Justify  such  killing  on  the  ground 
of  self-defense.  The  facts  to  our  minds  also 
clearly  raise  tbe  Issue  of  abandoning  the 
difficulty,  and  In  this  connection  the  Jury 
were  Instructed  and  required  to  believe  be- 
fore they  conld  deny  to  appellant  his  per- 
fect right  of  self-defense  that  he  knew  that 
such  conflict  or  assault  bad  ceased,  and, 
knowing  that  It  had  been  abandoned,  he  In- 
tentionally renewed  said  difficulty,  Intending 
at  the  time  to  slay  the  deceased,  or  to  do 
him  serious  bodily  Injury,  and  that  be  will- 
ingly entered  Into  such  renewal,  or  began 
such  combat,  and  shot  McCleskey.  Some  crit- 
icism Is  made  of  these  charges  on  the  ground 
that  the  Jury  were  required  to  find  beyond  a 
reasonable  doubt  that  not  only  deceased  and 
defendant  entered  Into  a  personal  combat 
or  that  tbe  deceased  assaulted  defendant 
and  that  the  charge  has  the  efiTect  of  shifting 
the  burden  of  proof  from  the  state  to  the 
defendant  and  in  support  of  this  proposition 
we  are  referred  to  the  case  of  Huddleston  v. 
State,  54  Tex.  Cr.  R  93,  112  S.  W.  64.  It 
Is  not  believed,  however,  that  that  case  sup- 
ports the  proposition  here.  In  tbe  same 
connection  and  in  support  of  the  same  prop- 
osition we  are  also  referred  to  the  case  of 
Rockbold  V.  State,  16  Tex.  App.  685.  We 
do  not  think  this  case  is  in  point  As  we 
understand  the  matter,  the  rule  laid  down  In 
the  case  of  Pitts  v.  State,  29  Tex.  App.  374, 
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16  S.  W.  189,  l8  ai^llcable  bere.  It  moat  be 
remembered  tbat  the  court  had  already  folly 
Instructed  the  Jury  In  respect  to  the  law  ot 
self-defense.  In  the  paragraphs  of  the  court's 
charge  complained  of  the  court  was  under- 
taking to  instruct  the  Jury  with  reference  to 
issues  made  by  the  state's  evidence,  which. 
If  sustained  by  the  proof,  would  or  might 
deny  him  the  benefit  of  his  plea  ot  self-de* 
fense.  It  was  these  IncrlmiDating  facta 
which  by  these  Instructions  were  required  by 
tbe  court  to  be  found  to  be  true  beyond  a 
reasonable  doubt.  In  the  Pitts  Case,  supra, 
the  court  Instructed  the  Jury  aa  follows: 
"If  the  defendant  had  been  Informed  that 
said  Stern  bad  used  Insulting  language  about 
his  (defendant's)  wife,  and  when  defendant 
heard  of  said  language  the  same  created  in 
the  mind  of  the  defendant  such  passion  as 
to  render  his  mind  incapable  of  cool  reflec- 
tion, and  acting  under  the  impulse  of  said 
passion,  if  any,  he  with  a  gun  shot  and  kill- 
ed the  said  Stem  the  first  time  he  met  him 
after  be  had  been  informed  that  Stem  bad 
used  InsuItlDg  language  about  his  (defend- 
ant's) wife,  then  you  are  Instructed  be  would 
be  guilty  of  manslaughter.  And.  If  you  be- 
lieve from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  did  kill  said  Stem 
In  the  manner  and  under  the  circumstances 
as  before  explained  In  this  paragraph,  then 
you  will  find  the  defendant  guilty  of  man- 
slaughter, and  assess  his  punishment"  And 
complaint  was  made  of  the  charge  because 
It  required  Jury  to  believe  beyfmd  a  rea- 
sonable doubt  all  the  facts  necessary  to  re- 
duce the  homicide  to  manslaughter  before 
they  could  reduce  the  grade  ot  tbe  offense, 
and  reference  Is  had  to  Rockhold's  Case,  16 
Tex.  App.  677.  In  this  case  the  court  say: 
"We  think  that  the  complaint  Is  unwarrant- 
ed and  untenable.  The  court  has  evidently 
disposed  of  the  higher  grades,  and  is  now 
instructing  as  between  manslaughter  and  self- 
defense.  Ab  between  these  two  Issues,  the 
Jury  must  find  manslaughter  beyond  a  rea- 
sonable doubt  He  la  not  applylz^  the  rea- 
sonable doubt  to  manslanghter  as  a  lesser 
d^ree^  but  to  manslaughter  as  a  crime,  as 
against  self-defense,  or  no  crime  at  all,  and 
in  such  case  the  Jury  are  propa>ly  told  they 
must  find  manslaughter  beyond  a  reasonable 
doubt  to  warrant  a  conviction  of  that  crime.** 
The  case^  aa  we  believe,  presented  all  the 
Issues  upcm  which  the  court  charged.  In  the 
nature  of  things,  In  order  to  defeat  appet 
lant's  right  of  self-defmse,  the  burden  rested 
on  the  state  to  show  mutual  c<nnbat,  provok- 
ing tiie  difficulty,  or  abandonment  of  the 
difficulty  by  the  deceased;  and  it  Is  incon- 
ceivable that  any  Jury  could  have  bem  mis- 
led by  the  language  of  the  court^s  charge; 
This  case  Is  quite  similar  to  that  of  Howard 
T.  State,  68  Tex.  Gr.  B.  578,  111  S.  W.  1088, 
In  which  we  said:  "Counsti  for  appellant 
sometimes  overlotA:  the  fact  that  It  is  Just 
as  necessary  and  as  much  required  of  the 
court  to  submit  to  the  jury  Issues  raised  by 


tbe  state's  evidence,  and  on  whlcli,  under 
the  law,  a  conviction  could  be  bad  and  oogbt 
to  be  had,  as  It  is  to  sutoilt  matters  wholly 
defensive.  If  it  were  true  that  Crump  bad 
abandoned  the  difficulty,  was  standing  Bome 
30  feet  from  appellant  and  was  making  no 
demonstrations  to  assault  appellant,  and  if 
it  be  true,  as  some  of  tbe  evidence  indicates, 
tihat  appelant  returned  to  where  deceased 
was,  and  while  be  was  committing  no  hostile 
act  or  making  any  demonstration  to  commit 
a  hostile  act,  shot  and  kilted  blm,  it  woald 
not  be  in  self-defense,  and,  the  evidence  rais- 
ing such  Issue,  the  learned  trial  court  not 
only  was  Justified,  but  was  required,  to 
submit  the  phase  of  the  case,  and  seems  to 
have  done  so  very  clearly  and  in  a  mannw 
which  furnished  no  Just  or  fttir  ground  of 
crltldiam  or  complaint  In  the  case  of  Gar- 
ner V.  State.  84  Tex.  Cr.  R.  356,  30  S.  W. 
782,  it  appeared  that  the  defradant  there, 
after  being  attacked  by  the  deceased  with  a 
knife  In  a  difficulty  arising  over  a  game  of 
cards,  left  the  room,  and  returned  to  tbe 
door,  where  he  struck  deceased.  TheevWence 
was  conflicting,  it  seems,  as  to  whether  de- 
ceased pursued  defendant  In  that  case  It 
was  held  that  if  Qamer,  after  having  gained 
a  place  of  safety  and  without  grounds  tor 
anticipating  further  injury  from  deceased, 
armed  himself  and  returned  to  the  conflict 
he  could  not  defend  on  the  ground  of  self- 
defense,  and  that  a  charge  submitting  this 
issue  was  not  ground  for  reversal,  aa  being 
unwarranted  by  the  evidence,  where  tbe 
court  also  charged  that  said  defendant  If 
reas<mably  apprehensive  of  death  or  serious 
bodily  harm  from  deceased,  and  if  It  reason- 
ably appeared  to  him  that  deceased  had  not 
abandoned  the  attack  and  lie  was  still  in 
dangff,  had  the  rl^t  to  return  and  kill  tbe 
deceased."  It  Is  a  mattw  of  some  difficulty 
to  presoit  lAese  Issues  in  the  light  of  the 
decisions  of  this  court  without  an  impairment 
of  ai^lanfs  right  of  self-defense,  but  tbe 
court  seems,  as  we  believe,  to  have  acquitted 
himself  well  of  the  task  thus  imposed  upon 
him. 

AKiellant  requested  a  numhi^  of  special 
Instructions,  which  were  refused  by  the  ooort 
These  we  have  carefoUy  ffiumined,  and  do 
not  think  there  is  any  error  in  respect  to  any 
of  them. 

•Complaint  Is  made  tbat  the  court  ored 
in  declining  to  p«inlt  appellant  to  prove  by 
tbe  witness  Shepard  a  statement  made  Iv 
deceased,  some  two  years  or  more  befopre  tbe 
homicide.  In  respect  to  appellaDt.  This  wit- 
ness. If  permitted,  would  have  testified  that 
appellant  told  him  that  he  had  waA  bis 
minw  son  to  appellant's  bouse  a  few  morn- 
ings before  that  to  get  some  whisky  for  a 
sick  boy,  and  that  defendant  refused  to  let 
blm  have  the  whisky,  and  that  be,  McCles- 
key,  bad  no  use  for  a  man  who  would  trest 
him  in  any  such  way.  This  testimony  was 
offered  for  the  purpose  of  cmrroboratlng  the 
d^eodonf  B  statemoit  as  to  the  orlgla  of  the 
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fU  wiU  Of  the  deceased  towards  the  defend- 
ant; and  was  also  oflned,  not  as  tbe  details 
of  fimner  dlfflculty  for  there  bad  been  none, 
bnt  as  declarations  of  tbe  deceased  about  a 
matter  -which  nnder  tbe  dreams tances  no 
reasonably  prudent  person  could  take  excep- 
tions to  and  as  iUnatratlng  the  character  of 
the  deceased,  and  tbe  knowledge  of  appe- 
lant of  ancfa  cbaracta  at  ti»  tUne  be  met 
the  deceased.  This  bill  is  allowed  by  the 
court  with  tbe  explanation  that  at  the  time 
offered  be  told  the  attorneys  the  appel- 
lant that  the  existence  of  any  former  trouble 
or  111  feeing  In  tbe  past  up  to  the  time  of 
tbe  kUllDg  might  be  proyen,  bnt  that  the  de- 
tails of  former  trouUa  w  ill  feeling  that 
were  not  explanatory  of,  or  caat  no  light  on. 
the  transactions  Immediatdy  connected  with 
the  fatal  difficulty  beyond  tbe  mere  existence 
of  ill  feelings. .  were  irrelevant  and  could 
not  be  introduced,  and  tbe  court  permitted 
the  defmdant  to  prore  by  witnesses  Shepard 
and  Long  that  ill  ffeeding  extoted  between  tbe 
parties  or  by  the  deceased  towards  the  d»^ 
fendant  We  think,  in  the  flmt  place,  It  Is  a 
matter  not  of  any  special  importance,  and, 
as  exi)Ialned  by  the  court,  his  action  in  this 
matter  was  not  revwslble  error.  A  similar 
question  was  raised  in  respect  to  the  testi- 
mony of  W.  B.  Long,  who,  if  pamltted, 
would  bsTO  testified  that  he  heard  deceased 
tell  W.  A.  Davis  that  It  was  appellant  who 
bad  been  interfering  with  his  conversations 
over  the  telephone  and  no  one  else  but  ap- 
pellant would  treat  talm,  deceased,  In  such 
a  way.  The  court  allowed  this  bill  with 
tble  quallBcatlon :  alleged  convarsatlon 

showed  no  threats,  was  remote  from  the 
fatal  difficulty,  and  seemed  to  be  more  of  an 
effort  to  attack  the  deceased's  Character  by 
giving  special  conversations  or  special  acte 
of  the  deceased  that  tbrow  no  light  on  the 
fatal  difficulty  except  that  ill  feeling  existed 
at  that  time,  which  the  court  had  already 
allowed  to  be  testified  to  by  said  wibiess^" 
It  is  true,  indeed,  that  tbe  testimony  showed 
that  there  was  ill  feeling  between  the  parties; 
in  fact,  wholly  out  of  proportitm  to'  the  grav- 
ity of  the  cause  on  which  it  seems  to  have 
been  based  and  if  admissible  at  all.  the  In- 
troduction of  these  trivial  matters  could  not, 
as  we  t)eUeTe,  have  aided  appellant.  The 
case  Is  one  peculiarly  of  fact  Under  appel- 
lant's statement,  the  jury  were  well  Justified 
In  acquitting  him.  If  the  dying  statement  of 
the  deceased  Is  to  be  believed,  aud  if  when 
he  was  shot  he  bad  abandoned  the  difficulty, 
was  unarmed,  and  was  seeking  refuge  in 
flight,  and  was  at  a  distance  of  35  or  more 
yards  from  appellant  when  shot,  still  fleeing, 
and  the  Jury  so  believed,  tbere  was  no  es- 
cape from  a  conviction  of  at  least  manr 
slaughter. 

From  a  careful  examination  of  the  record, 
we  are  convinced  tbere  was  no  error  com- 
mitted on  the  trial  for  which  we  ought  to 


reverse  the  cas&  Tbe  Jury  have  passed  on 
tbe  questions  of  ftict,  and  have  found  advacse- 
ly  to  appellant,  and  th^r  verffict  has  receiv- 
ed the  sanction  of  the  trial  court,  aud  must 
and  dumld  be  affirmed,  which  Is  hereby 
done. 


MOSS  r.  STATE. 

(Oonrt  of  CMminal  AppealB  of  Texas:  Jan.  12, 

1910.) 

CnrMiNAL  Law  (8  48*)— RESPOifsiBiLrrT  ros 

CKUIE— MliND  UNBALANCED  BY  DBUdS. 

Pen.  Code  1895,  art.  41,  providing  that  in- 
toxication produced  by  tbe  voluntary  recent  use 
of  intoxicants  will  not  justify  an  acquittal  of 
a  criminal  act  while  the  mind  is  InSnenoed  by 
Buch  Intoxicants,  though  that  fact  may  be  con- 
sidered In  mitigation,  does  not  apply  to  a  mur- 
pbine  fiend,  whose  mind  at  tbe  time  of  an  of- 
fense was  in  an  unbalanced  condition ;  but  if, 
from  the  use  of  morpiiine,  his  mind  was  incai>- 
able  of  rational  action,  he  would  not  be  respon- 
sible tberefor. 

iBA.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  S§  63-^;  Dec.  Dig.  |  48.*] 

Appeal  from  San  Augustine  County  Court; 
W.  O.  Ramsey,  Judge. 

J.  Moss  was  convicted  of  unlawfully 
carrying  a  pistol,  and  appeals.  Reversed 
and  remanded. 

Foster  &  Davis,  for  appellant  F.  J.  SIc- 
Oord,  Asat  Atty.  Gen.*  for  the  State. 

DATIDSON.  P.  J.  This  conviction  was 
tea  unlawfully  carrying  a  platoL 

The  facts  disclose  that  appellant  was 
keeping  a  hotel  In  San  Augustine,  and  had 
been  down  to  the  grocery  store  of  Miller 
Bros.,  and  had  borrowed  a  plstfd  to  carry 
with  him  on  a  trip  he  had  In  contemplation 
to  Panola  county.  Returning  to  his  hotel 
from  where  he  bad  borrowed  tbe  pistol,  he 
passed  tbe  business  house  of  T.  W.  Blount 
a  few  feet,  20  or  25  perhaps,  when  be  re- 
turned to  Blount's  store,  and  he  and  Blount 
went  inside,  and  sat  down  at  a  table. 

The  witness  Blount  testified:  "We  vrere 
sitting,  one  on  each  side  of  my  desk.  He 
started  the  conversation  with  me,  and  asked 
me  if  I  owned  any  interest  in  the  hotel  be 
was  running,  I  told  him  I  did.  He  flnally 
says,  'I  don't  believe  you  have  got  any  In- 
terest in  the  hotel,'  and  cursed  me,  and  rose 
up  from  where  he  was  sitting  down  right  in 
front  of  me,  at  the  same  time  reaching  his 
band  In  his  pocket,  and  pulled  out  his  pistol. 
About  the  time  he  got  his  pistol  out  of  bis 
pocket,  and  before  he  bad  a  chance  to  pre- 
sent It,  we,  another  man  who  was  there  and 
myself,  grabl>ed  him  and  got  the  pistol,  ami 
it  went  off  In  the  floor.  We  took  the  pistol 
away  from  him,  and  alMut  the  time  we  got 
the  pistol  some  other  parties  came  and  took 
hold  of  falm  and  carried  him  home."  Tbls 
witness  testifled,  when  appellant  passed  his 
store,  he  was  traveling  tbe  usual  and  most 
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direct  route  from  Miller  Bros.*  store  to  lils 
home,  the  hotel,  which  was  situated  direct^ 
south  of  witness'  place  oZ  business;  Miller 
Bros.'  store  being  directly  north.  I.  L.  Miller 
testified  to  the  fact  that  he  had  loaned  appel- 
lant the  pistol,  and  that  when  he  got  the  pis- 
tol he  stated  that  be  was  going  to  make  a  trip 
to  Panola  county,  and  was  going  <^  on  the 
evening  train.  Shortly  after  this  he  said  he 
heard  of  the  trouble  between  Blount  and  ap- 
pellant. 

Appellant  testified  In  his  own  behalf,  and 
corroborates  the  witness  Miller  as  to  borrow- 
ing the  pistol,  and  bis  Intention  of  going  to 
Panola  county,  and  that  It  was  for  that  pur- 
pose he  borrowed  the  pistol,  and  tbat  be  was 
going  off  tbat  evening  on  the  northbound 
train.  He  further  testified  that  be  bad  taken 
a  dose  of  morphine  about  an  hour  before  he 
went  to  Miller  to  borrow  the  pistol,  and  tbat 
it  must  have  been  an  overdose;  that  he 
could  not  tell;  that  he  intended  to  go  to  Pa- 
nola county  for  the  purpose  of  raising  money 
on  bis  farm  to  buy  out  tbe  witness  Blount's 
Interest  In  tbe  hotel  that  he  was  running; 
and  tbat  he  had  no  other  purpose  In  borrow- 
ing the  pistol.  He  says,  after  leaving  Mill- 
er, en  route  home,  he  met  a  party  on  t^' 
street — does  not  remember  bis  name — and 
the  man  remarked  to  him,  "I  am  going  to 
take  supper  with  you  to-nlgbt."  At  this  point 
appellant  testified:  "I  have  no  recollection  of 
anything  tbat  occurred  from  tbat  time  until 
about  12  or  1  o'clock  that  night.  I  was  crazy. 
When  I  gained  consciousness,  I  was  at  my 
home,  with  Dr.  Rawls  present,  waiting  on 
me.  He  was  Injecting  something  In  my  arm. 
I  did  not  recover  for  about  two  weekd.  I 
was  confined  to  my  house  for  about  two 
weeks.  As  soon  as  I  could  walk  around,  act- 
ing on  the  advice  of  my  physician  and  fam- 
ily, I  went  to  tbe  Moody  Sanitarium  at  San 
Antonio,  where  I  was  treated  for  tbe  whisky 
and  morphine  habit  X  have  been  a  victim 
of  that  habit  for  eight  years.  I  was  a  con- 
firmed morphine  fiend."  He  further  states 
he  remained  at  tbe  sanitarium  until  he  was 
pronounced  cured,  after  which  be  returned 
to  San  Augustine,  and  has  since  lived  there, 
and  he  further  states  he  Is  now  cured  of  tbe 
habit;  that  he  has  not  Indulged  in  eltber 
morpblne  or  wblsky  since  leaving  the  san- 
itarium. Further  testifying,  he  said  he  had 
no  recollection  of  ever  meeting  Mr.  Blount, 
or  seeing  him,  or  having  a  conversation  with 
blm.  He  says:  "I  do  know  before  tbat  time 
I  bad  talked  of  buying  out  bis  interest  In  the 
hotel  tbat  I  am  now  running,  and  was  then 
running,  In  the  town  of  San  Augustine.  And 
I  had  In  my  mind  to  go  to  Panola  county  and 
dispose  of  some  property  there,  and  take  tbe 
proceeds  and  buy  out  Mr.  Blount's  Interest; 
but  I  Iiave  no  recollection  of  having  any  con- 
versation with  him  that  afternoon.  I  had 
nothing  against  Blount  at  the  time,  and  have 
nothing  against  him  now." 

The  witness  Rawls  testified  be  is  a  pmc- 
tlclng  physictan'and  surgeon^  and  was  at  the 


time  of  the  incident  mentioned,  and  was  well 
acquainted  with  appellant,  and  had  occasion 
on  a  numt)er  of  times  prior  to  that  to  treat 
him  professionally;  that  be  was  what  would 
be  termed  a  morphine  and  whisky  fiend. 
This  witness  treated  appellant  while  he  was 
■Ick  after  the  transaction  which  occurred  be- 
tween Blount  and  himself;  that  appellant 
was  confined  to  hia  bed  for  some  time;  that 
he  afterwards  went  to  the  Moody  Sanitarium 
at  San  Antonio  for  tbe  purpose  of  being 
treated  for  the  morphine  and  whisky  habit; 
and  that  he  did  this  under  the  advice  of 
witness  as  his  family  physician. 

Frank  Blount  testified  that  he  knew  where 
the  store  of  T.  W.  Blount  was  located;  and 
that  it  was  about  20  or  22  feet  from  tbe 
building  tliat  the  Farmers'  &  Merchantsi' 
State  Bank  was  in;  that  it  was  about  40  or 
45  feet  from  tbe  door  of  the  store  tliat  Blount 
was  occupying  to  the  door  of  tbe  bank  build- 
ing. Appellant  was  somewhere  about  the 
bank  building  when  be  turned  back  and  went 
into  the  store  of  T.  W.  Blount*  where  be  «k- 
hiblted  his  pistol. 

The  court  charged  ftie  Jury  as  follows: 
"You  are  further  Instructed  that  if  you  find 
from  the  evidmce  in  this  case  beyond  a  rea- 
sonable doubt  that  at  the  time  defendant 
carried  the  pistol.  If  he  carried  It,  that  his 
mind,  from  the  use  of  morphlDe  or  drugs, 
was  In  an  unbalanced  condition,  that  this 
fact  would  not  avail  him  of  a  defense,  bat 
may  be  considered  by  you  in  mitigation  of 
his  punishment  only."  Objection  was  urged 
to  this,  and  special  Instruction  requested,  In 
substance,  submitting  to  the  Jury  the  ques- 
tion of  his  insanity;  that  is,  the  court  was  re- 
quested to  Instruct  the  Jury,  in  substance, 
that  If  by  the  use  of  morphine  his  mind  was 
Incapable  of  rational  action,  or  knowing  what 
he  was  doing  at  the  time,  they  would  give 
blm  the  benefit  of  this  and  acquit  We  think 
there  was  error  in  the  court's  charge,  and  in 
refusing  to  give  the  special  InstructloD  as 
requested  by  appellant  Tbe  court's  charge 
seems  to  be  predicated  upon  article  41  of  tbe 
Penal  Code  of  1895,  which  provides  that  in- 
toxication produced  by  the  voluntary  recent 
use  of  intoxicants  would  not  Justify  an  ac- 
quittal for  a  criminal  act  while  the  mind  is 
Infiuenced  by  such  Intoxicants,  but  that  fact 
may  be  considered  In  mitigation.  The  terms 
of  tbat  article  do  not  apply  to  the  character 
of  case  like  the  one  In  hand.  The  evidence 
here  shows  that  this  party  had  been  addicted 
to  the  use  of  morphine  for  quite  a  number 
of  years,  as  well  as  Intoxicants,  and  It  is  tes- 
tified by  appellant  himself  that  he  had  no 
recollection  or  knowledge  of  having  engaged 
in  a  difficulty  with  Blount  had  no  rec- 
ollection of  tbe  fact  that  he  was  in  his  store, 
and  that  be  was  sick  subsequent  to  that  con- 
fined to  bis  room.  His  family  physician  cor- 
roborates his  statement  that  be  was  addicted 
to  the  use  of  morpblne  and  whisky,  and  suf- 
Qclently  strong  to  draw  the  conclosioD  that 
be  was  what  ml^t  be  popularly  termed  a 
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Inondilne  flend."  The  physician  sayi  he 
was  two  week!  ramflxied  to  talB  bed  tnm  the 
time  of  this  trouble  on.  and  that  be  bad  him 
take  8  ooorae  of  treatment  In  the  sanitarium. 
The  terms  of  article  41«  sapra.  do  not  apply 
to  thlfl  state  of  facts. 

This  case  Is  not  a  nov61  tme.  See  Edwards 
r.  State,  38  Tex.  Cr.  B.  3S6,  43  8.  W.  112,  39 
I«.  B.  A.  262;  Edwards  v.  State,  54  S.  W.  500; 
Terrlll  r.  SUte,  74  Wis.  28a  42  N.  W.  243; 
Otto  T.  State,  47  Tex.  Cr.  B.  128,  80  S.  W. 
ES6,  122  Am.  St  Rep.  6^;  Cannon  T.  State, 
41  Tex.  Or.  R.  467,  66  S.  W.  351;  Erwln  T. 
State,  10  Tex.  App.  700;  Burktaard  t.  State, 
18  Tex.  App.  622:  Smith  t.  State,  19  Tex. 
App.  110.  These  are  a  sufficient  number  of 
cases  to  Indicate  the  questtou  has  been  set- 
tled hi  Texas  under  this  character  of  case 
that  the  jury  should  be  Instructed  that  If  the 
party  was  Insane  he  should  be  acquitted. 
The  court's  Instruction  was  that  tbls  would 
not  aTAll  him  as  a  defense,  hut  could  only  be 
considered  by  them  In  mitigation  of  bis  pun- 
ishment This  was  a  very  important  phase 
of  tbls  case,  perhaps  the  most  important 
Here  appellant  and  Blount  had  been  friends. 
There  was  no  occasion  for  any  such  conduct 
on  his  part  If  his  mind  was  not  unbalanc- 
ed, and  if  he  was  rational  at  the  time,  It 
would  show  an  nnproroked  and  unnecessary 
assault  upon  Blount  and  doabtless  for  the 
purpose  of  killing  him.  If  his  mind  was  un- 
balanced, as  his  testimony  would  show,  then 
It  was  t3ie  act  of  an  tmbalanced  and  irra- 
tional mind,  and  these  issues  should  have 
been  clearly  submitted  to  the  Jury.  The 
court  therefore,  was  In  error  in  girlng  the 
charge  be  did,  and  also  In  wror  In  refusing 
to  Instruct  the  Jury  as  requested  in  writing 
by  appellant 

The  Judgment  Is  reversed,  and  the  cause 
iB  remanded. 

McCOBD.  X,  not  sltthif. 


WIOFALL  T.  STATE. 
<Coart  of  Criminal  A^als  of  Texas.  Jan.  12, 

1.  Crimtoal  Law  (|  507*)  —  CoiminTASCB  — 
Absent  Witwesbes— Cbedibilitt  and  Ef- 
fect OF  Testimont. 

In  a  prosecution  for  arson,  defendant  tes- 
tified that  on  the  eveninfr  of  the  crime  he  was 
at  a  certain  hotel  until  7:30  or  8  o'clock,  and 
the  evidence  In  his  behalf  did  not  ahow  that  at 
any  time  he  was  with  either  of  the  H.  brothers. 
An  application  for  continuance  for  one  of  the 
Ji.  brothers,  as  witness,  stated  that  defendant 
expected  to  prove  that  on  the  nlcht  of  the  crime 
he  was  in  toe  barber  shop  of  this  witness,  and 
that  he  was  sittinK  up  with  a  brother  of  the 
-witness,  who  was  uclc.  Held,  that  the  applica- 
tion was  properly  refused. 

TBd.  Note.— Por  other  cases,  see  Criminal  T^aw, 
Cent.  Big.  {§  13S1.  1832;  Dec.  Dig.  |  597. *J 

2l  Cbiminai.  Law  (S  822*)— lnaiBncnoN»— Ik* 

BTBDCnOITS  AS  A  WHOLE. 

An  Instruction  that,  where  a  fire  is  com- 
nranlcated  to  a  hoosd  by  means  of  setting  &re  to 


some  combastible  material  which  was  close 
enough  to  communicate  therewith,  etc.,  was  not 
objectionable  as  Intimating  that  the  burning 
might  be  sufficient,  though  not  wUtfuliy  done, 
where  the  whole  charge  taxen  together  presented 
this  question,  and  defined  anon  as  the  witlful 
burning  of  a  balldlng. 

lEd.  Note.— 'For  other  coses,  see  CMmlnal  Law. 
Cent.  Dig.  $|  199%  1991. 1994, 1905,  8158;  Dec. 
Dig.  S  £i2.*] 

S.  ABSON  <|  41*)  — iNSTBDCnORS  — APPXJCA- 
BILITT  TO  EVIDXHOK. 

On  prosecution  for  arson,  the  owner  of  the 
house  teatiSed  that,  hearing  an  alarm,  she  rush- 
ed to  the  door  and  found  her  bouse  on  fire ;  that 
it  was  all  ablate ;  that  her  brother  poured  wa- 
ter on  the  fire  and  put  It  out ;  and  an  eyewit- 
ness testified  that  she  saw  some  one  strike  a 
match  and  set  fire  to  some  combustibles  by  the 
bouse,  and  that  tlie  bouse  was  afire  and  bias- 
ing. Held,  that  a  requested  instruction  that  It 
was  Insufficient  to  show  that  the  house  waa  aim- 
ply  scorched  or  smoked  was  properly  refused, 
as  not  called  for  by  the  evidence. 

SEd.  Note.—FoT  other  cases,  see  Arson,  Dec. 
i.  I  41.*] 

Appeal  from  Criminal  District  Court  I>al- 
las  County;  Robert  B.  Seay.  Judge. 

Steve  WIgfall  was  convicted  of  arsOn,  and 
appeals.  Afl3rmed. 

John  A.  Mohley,  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  arson;  the  punishment'  assessed  being 
nine  years'  confinement  In  the  penitentiary. 

The  state  makes  out  a  cose  by  showing  that 
appellant  roUed  scone  matting  under  the 
edge  of  a  house,  that  there  was  kerosene  oil 
on  the  matting,  and  it  was  set  on  fire,  and 
the  fire  communicated  to  the  building.  Ho 
was  recognized  as  the  party  who  set  the  mat- 
ting and  house  <m  fire.  He  denied  being 
present,  and  stated  that  he  was  not  at  the 
house  of  Ella  Moyfleld  on  the  night  of  the 
fire;  Ella  Slayfleld  being  the  owner  or  oc- 
cupant tjf  the  house  in  question.  He  said  he 
bad  been  Intimate  with  the  w(nnan,  and  had 
paid  the  rent  on  the  house  most  ct  the  time 
she  lived  In  it,  and  was  engaged  to  be  married 
to  her.  He  further  states  that  he  was  work- 
ing at  the  Oriental  Hotel  at  the  time,  and 
worked  on  the  evening  of  the  fire  until  about 
7:30  or  8  o'clock ;  that  he  scrubbed  the  floors 
at  the  hotel.  The  state  shows  that  about 
8  o'clock  be  was  at  the  house  that  was  a 
few  momrats  later  set  on  fire,  which  was  In 
a  different  part  of  the  dty  from  the  hotel- 

1.  Appellant  presented  an  appllcatlMi  for 
a  ctmtlnuance  on  account  of  tho  absence  of  a 
witness  named  Hawkins,  a  negro  whose  ad- 
dress is  given  at  H.  Foster's  barber  shop  on 
Elm  street,  and  he  says  on  the  21st  of  May 
be  caused  to  be  Issued  for  this  witaess  a 
subpoena,  which  subpcena  was  retomed  "Not 
found  or  located  in  Dallas  county."  He  says 
that  he  has  been  Incarcerated  In  Jail,  bad  no 
attorney,  and  that  he  opected  to  prove  by 
tbls  witness  that  he  was  at  this  barber  shop 
on  the  night  on  which  the  alleged  burning  oc- 


•For  otliar  turn  aat  same  tople  and  section  NUHBKR  In  um.  *  Am.  Diss.  U07  to  data,  A  Reporter  Istosa 
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curred;  and  he  further  alleges  that  another 
negro  named  Hawkins,  a  brother  of  the  other 
witness,  was  sick  In  bed  on  the  night  which  It 
Is  allied  the  offense  was  committed,  and  with 
whom  this  defendant  sat  up  during  the  night 
and  until  about  6  o'clock  In  the  morning.  By 
the  first-named  Hawkins  he  expected  to 
prove  that  he  (appellant)  was  at  the  barber 
shop  where  Hawkins  worked  on  the  night  on 
which  It  is  alleged  the  burning  occurred,  and 
he  says  that  both  witnesses  would  testify  he 
was  not  present  at  the  place  It  Is  alleged 
the  arson  was  committed,  but  that  he  was 
with  said  Hawkins  brothers,  at  the  barber 
shop  with  one,  and  sitting  up  with  the  oth- 
er one,  who  was  sick.  The  application  for 
continuance  Is  In  the  record,  but  not  sworn 
to,  and  these  matters  are  set  up  in  the  bill 
of  exceptions.  The  court  approves  the  bill 
with  the  explanation  that  only  one  witness 
was  claimed  to  have  issued  for,  and  the  wit- 
ness Is  not  shown  to  reside  in  Dall^  county, 
nor  was  the  county  of  his  residence  given,  and 
that  there  was  no  diligence  exercised,  and, 
besides,  the  explanation  calls  attention  to 
the  fact  that  defendant  on  the  trial  swore 
as  a  witness  that  he  was  at  the  Oriental  Ho- 
tel, not  at  the  Hawkins  residence  at  all.  We 
notice  that  the  evidence  as  given  by  appel- 
lant in  hia  own  behalf  did  not  place  him  at 
any  time  with  either  of  the  Hawkinses ;  but 
he  does  state  In  his  testimony  before  the  ju- 
ry that  he  was  at  the  Oriental  Hotel  until 
about  7:30  or  8  o'clock.  As  the  bill  presents 
the  matter,  there  is  nothing  In  It  of  suffi- 
cient merit,  to  require  a  reversal.  It  will  be 
noticed,  also,  in  addition  to  the  Judge's  ex- 
planation, that  the  recitals  in  the  bill  of  ex- 
ceptions would  place  Qpi>ellant  at  two  dif- 
ferent points,  one  at  the  place  where  one  of 
the  Hawkinses  was  sick,  sitting  up  with  him, 
and  the  other  at  the  barber  shop.  We  are 
therefore  of  opinion  that  the  court  did  not 
err  In  not  granting  the  continuance  as  the 
matter  Is  presented. 

2.  Some  portions  of  the  charge  are  criticis- 
ed, but  viewed  as  a  whole  we  are  of  opinion 
these  criticisms  are  without  merit  We  are 
of  opinion  that  the  criticism  of  the  charge 
on  alibi  is  without  merit.  It  Is  a  stereotyped 
form,  which  has  been  followed  by  the  courts 
of  this  state.  In  the  case  of  Gallaher  v. 
State,  28  Tex.  App.  247.  12  S.  W.  1087,  this 
particular  form  of  charge  was  reviewed  very 
elaborately,  and  held  to  be  sufficient 

8.  Another  portion  of  the  charge  is  criti- 
cised, to  wit:  "Where  a  fire  Is  communicated 
to  a  bouse  by  means  of  setting  fire  to  some 
combustible  material  which  was  close  enough 
to  communicate  therewith,"  etc.  Appellant 
objects  to  this  charge  because  It  instructed 
tlie  jury  that  the  burning  might  be  sufficient, 
although  it  was  not  willfully  done.  The 
court's  charge  is  sulficlently  full  In  regard  to 
this  matter,  and  Instructed  the  Jury  fully 


that  the  burning  must  be  wlllfnL  Taking  the 
whole  charge  together,  this  question  was  fol- 
ly presented.  The  court  Instructed  the  Jory 
tiiat  "the  offense  of  arson  is  the  wlllfnl  burn- 
ing of  any  house,  which  Is  defined  to  you  as 
any  building,  edifice,  or  structure  Inclosed 
within  walls,  whatever  may  be  the  material 
used  for  the  building."  Then,  applying  the 
law  to  the  facts,  the  court  Instructed  the 
jury  that  before  they  could  find  appellant 
guilty  they  must  believe  beyond  a  reasonalile 
doubt  that  he  unlawfully  and  wUIfuUy  set 
fire  to  and  burned  the  house  Monging  to 
the  alleged  owner. 

4.  The  court  refused  appellant's  requested 
Instruction  in  which  It  was  sought  to  instract 
the  Jury  that  It  was  not  sufficient  for  the 
state  to  prove  the  house  was  simply  scorched 
or  smoked,  as  follows:  "Such  proof.  If  there 
is  any  such  proof.  Is  Insufficient  to  sustain 
a  conviction.  Ton  are  therefore  Instructed 
that,  If  you  find  that  the  house  was  simply 
scorched  or  smoked,  then  you  will  acquit  the 
defendant  If  you  have  a  reasonable  doubt 
in  your  mind  as  to  whether  or  not  there  was 
any  burning.  In  addition  to  being  scorched  or 
smoked,  if  it  was  smoked  or  scorched,  you 
will  resolve  such  doubt  In  favor  of  the  de- 
fendant" We  are  of  <^inlon  this  charge  Is 
not  called  for  by  the  evidence.  The  allied 
owner  testified  that  on  the  night  of  the  day. 
about  8  or  9  o'clock,  she  heard  some  one  call 
or  scream,  and  she  rushed  to  the  door,  and 
found  her  bouse  on  fire;  some  one  had  set 
fire  to  a  lot  of  matting,  and  pushed  it  under 
the  kitchen ;  It  was  all  ablaze,  and  the  house 
caught  on  fire;  that  some  one  had  poured 
coal  oil  on  the  matting;  that  her  brother 
snatched  the  matting  away,  and  poured  wa- 
ter on  the  flre  and  put  It  out  She  said  her 
house  had  been  set  on  fire  a  few  nights  be- 
fore by  appellant ;  but  when  closely  examin- 
ed in  regard  to  the  former  flre,  she  was  not 
so  clear  about  it  Another  witness,  Roxle 
Mays,  testified  that  she  lived  Just  behind  El- 
la Mayfleld,  the  owner  of  the  house  that  was 
set  on  fire,  and  was  at  her  woodhouse  lock- 
ing the  doors  on  the  night  of  the  fire,  and 
heard  a  noise,  and  looked  and  saw  some  one 
strike  a  match  and  set  flre  to  some  old  mat- 
ting tliat  was  under  the  house.  "It  blaz- 
ed up.  and  I  saw  the  defendant  by  the  light 
It  made.  I  know  It  was  him,  because  I  saw 
his  face  In  the  light  He  walked  to  tbe 
fence,  and  stepped  over  into  my  yard,  and 
then  ran  out  at  my  front  gate.  The  house 
was  afire  and  blazing.  I  holloed  three  times, 
as  soon  as  he  struck  the  match  and  it  blaz- 
ed up."  She  says  It  did  not  bum  a  bol?  In 
the  house;  but  It  was  blazing,  and  tbe  walls 
were  blazing.  We  do  not  believe  the  evi- 
dence called  for  the  charge  requested  by  ap 
pellant,  and  there  was,  therefore,  no  wror  In 
refusing  to  give  It 

Tba  Judgment  1b  affirmed. 
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BOYD  T.  STATa 

(Ctmit  of  Criminal  Appeals  of  Texa«.  Jan.  12, 

1910.) 

1.  Cbiuinal  Law  (J  694*)— CoiminTAifO— 
Application — Sufficienct. 

An  epplicatioQ  for  a  contintiaiice  of  a  trial 
for  an  indictment  for  burglary,  returned  Novem- 
ber 30th,  showed  that  the  applicant  caused  sub- 
pcenaa  to  be  Issued  on  January  4tfa  and  tliat 
the  trial  occurred  on  Jannary  8tb.  The  process 
was  issued  to  Dallas  county,  but  on  motion  for 
new  trial  it  appeared  that  three  of  the  wit- 
nesses were  at  Ft  Worth  in  business,  and  the 
whereaboata  of  others  were  unknown.  The  ap- 
plication was  indefinite  as  to  the  position  of  the 
witnesses  at  the  time  the  crime  occurred,  and 
the  testimony  as  to  whether  or  not  they  were 
present  was  conflicting.  Beld,  that  the  applica- 
tion did  not  make  a  sufficient  ahowlng  and  was 
properij  refosed. 

fEd.  Note,— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  Si  mi,  1322,  1332;  Dec  Dig.  | 
5&4.'J 

2.  BuanLABT  (!  2*)  —  Blehekts— Valtji  op 
Pbopertt. 

Whne  deftedant  broke  open  the  ride  of  a 
railroad  car,  and  entered  in  peison.  and  took 
out  some  property,  he  was  guilty,  under  the  gen- 
eral statute,  declaring  one  guilty  of  burglary 
who  breaks  and  enters  with  intent  to  commit  a 
felony  or  theft,  and  the  Taine  of  the  property 
was  immaterial,  as  Pen.  Code  1^  art.  841, 
was  not  applicable. 

Di«^t  ^•]®'~"^°'  ot^er  cases,  see  Burglary,  Dec. 

i^ipeal  from  Criminal  District  Court,  Dal- 
las County ;  Robert  B.  Seay,  Judge. 

Will  Bo7d  was  conrlcted  of  burglarizing  a 
railroad  car,  and  appeala  Affirmed. 

John  A.  Mobl^,  Asst  AXty,  Gen.,  for  the 
Stat& 

DAVIDSON,  P.  3.  Appellant  was  convict- 
ed of  burglarizing  a  railroad  car ;  his  ptmlsh- 
ment  being  assessed  at  two  years'  confine- 
ment in  the  penitentiary. 

The  state  makes  out  Its  case  mainly 
through  the  witnesses  Wyght  and  GatUss, 
who  were  respectively  conductor  and  brake- 
man  on  the  Santa  F6  Railroad.  The  railroad 
car  was  what  the  witnesses  term  a  "caboose." 
Tbe  two  witnesses  mentioned  had  been  on  the 
train  which  had  come  In  from  Cleburne  to 
tlie  city  of  Dallas.  The  caboose  had  been 
switched  to  one  side  on  one  of  the  tracks. 
The  two  railroad  men  were  asleep  in  the 
car,  and  heard  a  noise,  and  Wyght  went  to 
see  what  was  the  matter,  and  found  appel- 
lant and  another  negro  boy  in  what  they  call- 
ed the  cellar  of  the  car,  getting  some  brass 
which  was  in  the  cellar.  The  conductoi' 
dressed,  and  went  and  got  an  officer,  and  had 
nppellant  arrested.  Th»  other  boy  ran  away. 
They  did  not  succeed  in  catching  him.  Appel- 
lant did  not  have  the  brass  at  the  time  be 
was  arrested,  and  when  questioned  about  it 
he  refused  to  give  his  name.  The  other  boy 
was  chased  about  a  mile,  The  brass  was 
found  about  50  or  76  yards  from  where  the 
breaking  occurred.  Appellant  denied  having 


anything  to  do  with  the  matter,  and  said  he 
called  the  attention  of  the  officers  to  two 
boys  who  ran  by  where  he  was,  and  showed 
the  officers  the  way  they  went,  and  that  the 
officers  saw  and  ran  them  for  some  distance. 
The  officers  stated  only  one  boy  ran  away 
whom  they  chased.  Conductor  Wyght  posi- 
tively Identified  appellant  as  the  party  who 
entered  the  car. 

1.  Appellant  filed  his  application  for  con- 
tinuance <m  account  of  the  absence  of  Charlie 
Geoi^e,  Will  JefTerson,  Will  Wood,  Son  Mack- 
ey,  Arthur  Armstrong,  Percy  Cooiwr,  and  Jim 
Candy,  who  he  says  all  resided  In  Dallas 
county.  He  further  states  on  the  4th  of 
January  he  caused  subpoena  to  be  issued  for 
the  above-named  witnesses,  giving  their 
names,  street  number,  and  residence,  and 
same  was  placed  in  the  hands  of  the  sheriff 
on  the  4th  day  of  January.  The  bill  of  In- 
dictment was  returned  Into  court  on  Novem- 
ber 80th,  previous  to  the  Issuance  of  the  pro- 
cesa  The  trial  was  had  on  the  8th  day  of 
January,  four  days  after  the  process  Is  al- 
leged to  have  been  Issued.  He  says  he  ex- 
pects to  prove  by  Charlie  George  that  defend- 
ant was  not  at  the  place  of  the  burglary,  and 
that  he  (George)  would  admit  that  he  opened 
the  door,  which  was  unfastened,  to  a  little 
box  under  the  car ;  that  the  other  witnesses 
will  testify  that  he  was  with  them,  and  was 
at  the  time  of  the  commission  of  the  offense 
looking  at  the  circus  paper  near  the  oil  mill ; 
that  they  were  looking  at  the  paper  at  the 
time,  and  each  will  testis  that  defendant 
was  with  them,  and  did  not  go  near  the  car; 
that  these  witnesses  were  not  absent  by  pro- 
curement or  consent  of  the  defendant,  etc. 
It  will  be  noticed  this  application  Is  very  In- 
definite, especially  the  facts  In  regard  to  the 
location  of  the  parties,  and  the  time  that  these 
parties  were  with  the  appellant,  and  their 
position  in  regard  to  the  transaction.  The 
application  In  fact  Is  quite  indefinite.  The 
diligence  is  not  sufficient,  and  no  excuse  is 
given  why  process  was  not  Issued  earlier. 

It  Is  alleged  that  process  was  Issued  to  Dal' 
las  county,  In  which  process  names  of  the 
streets  were  given  and  nimibers.  Upon  the 
motion  for  new  trial  it  la  made  to  ap- 
pear that  three  of  these  witnesses  were  in 
Ft  Worth  In  business,  and  the  whereabouts 
of  the  others  was  unknown.  It  would  seem 
that  slight  diligence  would  have  Indicated  to 
appellant  where  he  could  find  these  wlcueas- 
es :  but  he  makes  no  showing  as  to  why  he  Is- 
sued process  to  Dallas  county,  when  the  wit- 
nesses were  in  Ft  Worth,  Tarrant  county. 
Viewed  from  the  standpoint  of  the  motion 
for  a  new  trial,  and  in  the  light  of  the  facts, 
the  evidence  In  regard  to  the  position  of  these 
parties  Is  unsatisfactory.  Appellant  himself 
testified  that  some  of  these  wltn^ses  were 
there,  and  he  was  with  them ;  but  the  officers 
and  some  of  the  witnesses  for  the  state  tes- 
tis they  were  not  together,  they  were  some 
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18  feet  apart,  and  tbat  there  was  a  crowd 
of  negroee  there,  and  others  watching  the 
BaUe7-BamntD  clrcns  unload  their  animala 
It  would  seem  that  nnder  the  clrcomstances, 
If  these  facts  were  true,  appellant  would  have 
bad  no  troHible  in  producing  quite  a  number 
of  witnesses.  The  officer  who  arrested  him 
stated  that  appellant  refused  to  glre  his 
name,  and  pointed  out  another  negro  who 
was  rumilng  away,  and  whom  the  oCBcer  chas- 
ed. Under  ell  the  circumstances,  we  are  in- 
clined to  the  opinion  the  court  did  not  err 
in  orerrullng  the  application  for  continuance. 

2.  Appellant  insists  the  court  should  have 
Instructed  a  verdict  of  not  guUty,  because  the 
amount  of  brass  taken  from  the  burglarized 
car  was  less  than  f  50  In  value ;  his  insistence 
being  that  this  comes  under  article  841  of  the 
Penal  Code  of  1895.  We  are  of  opinion  there 
is  no  merit  In  this  contentiOD.  Appellant 
broke  and  entered  the  side  of  the  car,  and 
to<^  out  the  brass,  and  went  into  It  In  [Mrson, 
and  under  the  general  statute  of  burglary  he 
would  be  equally  guilty  of  burglary  where 
the  property  Is  under  $50  as  If  the  property 
taken  was  of  sufficient  value  to  constitute  a 
felony.  The  statute  provides  that  he  Is  guilty 
of  burglary  who  breaks  and  enters  a  bouse 
with  intent  to  commit  a  felony  or  the  crime 
of  theft  The  value  of  the  articles  stolen 
or  intended  to  be  stolen,  under  the  general 
statute,  la  Immaterial.  Without  discussing 
article  811,  supra,  we  hold  that  It  is  not  ap- 
plicable to  this  case  in  any  event. 

Finding  no  error  In  the  record,  the  Judg- 
ment ii  affirmed. 


VINSON  r.  STATBL 

(Court  of  Oimlnal  Appeals  of  Texas.  Jan.  19, 

1910.) 

1.  Oauino  <S  72«)— Bettiwo  on  Cabd  Game 
IN  Private  Besidencg. 

One  may  be  prosecuted  for  betting  on  a 
game  of  cards  played  in  a  private  residence. 

[Ed.  Note.— For  other  casGs,  see  Gaming, 
Cent.  Dig.  i  183;  Dec.  Dig.  {  72.*] 

2.  Gauino  (I  71*)  —  Offenses  —  Exhibiting 
Bank. 

One  cannot  be  convicted  of  playing  or  bet- 
ting on  ti  game  of  cards  upon  evidence  showing 
tbat  he,  as  banker,  exhibited  a  monte  bank  at 
which  the  other  players  bet,  since  he  could  not 
bet  at  his  own  banking  game. 

[Ed.  Note.— For  other  caaes,  see  Gaming,  Dec. 
Dig.  1  71.«] 

i^peal  from  Angelina  County  Court;  J.  T. 
Uaroney,  Judge. 

Felix  Vinson  was  convicted  of  playing  at 
u  game  of  cards,  and  appeals.  Bevcrsed  and 
remanded. 

W.  J.  Townsend,  Jr.,  for  appellant  John 
A.  Mobley,  Asst.  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  pleading  charged 
appellant  with  having  played  at  a  game  of 
cards. 


1.  The  Indictment  Is  attacked  because  It 
failed  to  state  that  the  game  was  not  played 
at  a  private  residence.  Under  the  authority 
of  Purvis  V.  State,  62  Tex.  Cr.  B.  342.  107  8. 
W.  55,  and  Singleton  t.  State,  53  Tex.  Cr.  B. 
625,  111  8.  W.  736,  this  point  la  not  weU 
taken,  and  the  court  did  not  err  in  OTerruUng 
the  motion  to  quash. 

2l  That  the  evidence  does  not  support  the 
conviction  Is  also  urged  for  reversal.  In  this 
we  think  appellant's  contention  should  be 
sustained.  The  uncontroverted  facts  tibow 
that  appellant  did  not  play  at  a  game  oC 
cards,  or  bet  at  a  game  Of  cards;  but  It  la 
shown  conclusively  that  appelant  exhibited 
a  monte  bank  at  whl(^  the  other  players 
bet  Under  the  authorities,  appellant  could 
not  bet  at  his  own  banking  game,  own- 
er of  the  banking  game  is  one  against  the 
many,  and,  of  course,  takes  all  bets  tbat  are 
offered  on  his  game  or  bank.  He  cannot  bet 
at  his  own  bank,  but  accepts  the  bets  ct 
those  wbo  are  betting  at  it  In  one  sense 
of  the  term,  of  course,  be  is  betting,  because 
he  accepts  the  bets  of  the  others;  bat  this 
idea  does  not  obtain  where  the  banker  is 
exhibiting  hla  gaming  bank  or  table,  as  hat 
been  frequently  decided.  Askey  r.  State,  20 
Tex.  App.  443 ;  Averheart  v.  State,  30  Tex. 
App.  651,  18  S.  W.  416;  Shaw  T.  State^  35 
Tex.  Cr.  B.  394,  33  8.  W.  1078. 

We  are  of  opinion,  therefore,  Uiat  the  evi- 
dence does  not  sustain  the  conviction.  Ap> 
pellant  If  he  exhibited  the  gaming  bank,  or 
monte  bank,  could  not  be  convicted  nnder 
this  form  of  Indictment  The  statute  makes 
the  exhibition  of  this  character  of  game  an 
entirely  different  offrase,  and  punishes  It 
differently  from  playing  cards. 

The  judgment  is  reversed,  and  tbe  cause  b 
remanded. 


FIELDS  T.  STATED 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  12; 
1910.) 

1.  Labcbnt  (I  78*>— Mistake  or  Pact- In- 
structions. 

An  instruction,  on  a  trial  for  hog  theft, 
tbat  if,  in  taking  the  hog,  accused  acted  nnder 
a  mistaken  claim  of  right,  in  good  faith  be- 
lieving tbe  hog  to  be  his  own  property,  or  if  the 
Jury  had  a  reasonable  doubt  as  to  whether  ha 
acted  under  such  mistake,  he  was  entitled  to  an 
acquittal,  was  sufficient  on  the  issue  of  mistake 
of  fact. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Dec.  Dig.  S  78.»] 

2.  CanciNAi.  Law  (S  &L4*)— Aoooicpucbs— In- 

BIBVCIIONB.  « 

A  witness,  testifying  tbat  he  saw  accnsed 
and  a  third  person  coming  out  of  a  field  as  if 
they  were  driving  Bomething,  that  they  went  out 
in  tbe  bed  of  a  creek  where  a  gun  was  fired,  that 
when  witness  came  in  view  of  accused  and  the 
third  person  they  picked  up  a  hog  and  threw  it 
in  the  creek,  that  the  hog  belonged  to  the  wit- 
ness, was  not  an  accomplice  with  accused  aod 
the  third  person  in  the  larceny  of  the  hog,  so 
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tiiat  t]i0  nftual  to  ebarse  ai  tiit  iabjeet  ai  u- 

compUce  wu  proper. 

[E>d.  Note.~For  otiier  cum,  m*  Orlmlntl 
I*w,  Dec.  Dig.  8  814.*] 

8.  LaHCSHT  (I  6S*)— BVIDENOS— SumOIERCT. 

Erideace  held  to  lupport  a  conviction  of 
hog  tbeft. 

[Bd.  Note.— For  other  eaaes,  gee  Lateenj, 
Dec  Die.  t  SB-*] 

Appeal  txom  District  Oourt,  Staelt^  Goon- 
ty;  James  I.  Pwklna,  JvUgia. 

Ja<±8(m  FleldB  was  convicted  of  bog  theft, 
and  be  appeals.  Affirmed. 

D.  M.  Short  &  Sods,  for  appellant.  F.  J. 
UcGoid.  Asst.  Attjr.  QesL,  for  the  8tat& 

RAMSEY.  J.  Appellant  was  convicted  In 
the  district  court  of  Shelby  county  on  the 
24th  day  of  Febmary.  1909,  of  the  tbeft  of  a 
hog,  and  his  ponlahment  assessed  at  conflne- 
ment  in  the  penitentiary  for  a  term  of  two 
years. 

The  hog  In  question  was  alleged  to  belong 
to  one  Henry  Davis.  The  evidence  showed 
that  about  the  27th  day  of  November,  1907, 
appellant  and  one  Eddie  BfcGoy  shot  and  IcIU- 
ed  a  bla<^  and  white  spotted  hog,  the  prop- 
erty of  the  witness  Davis.  On  examination 
of  the  hog  after  It  was  shot  by  one  of  the 
persons,  It  Beems  to  have  been  conceded  that 
It  was  the  property  of  Davis.  He  testifies 
that  on  the  day  In  question  he  saw  appellant 
and  one  Eddie  McCoy  come  out  of  the  field 
like  they  were  driving  something,  and  he 
stopped  to  see  what  they  were  going  to  do; 
that  they  went  out  in  the  bed  of  tbe  creek, 
where  a  gun  was  fired ;  that  at  this  time  he 
was  40  or  50  yards  from  them,  and  wben  he 
came  In  view  of  them  they  picked  up  the 
bog  and  threw  It  In  the  creek ;  that  he  went, 
towards  where  they  were,  and  they  were  run- 
ning, trying  to  get  across  the  creek,  and  went 
down  the  bottom  as  fast  as  they  could,  look- 
ing back  at  him,  and  after  they  got  out  of 
Bhootlng  distance  of  him  he  started  to  go  to 
where  they  threw  the  hc^,  when  they  came 
back  towards  him,  and  said  th^  had  shot 
a  hog  and  didn't  know  where  It  went  to, 
and  he  stated  that  probably  It  fell  In  tbe 
ereek;  that  they  said,  **I<et's  go  and  see," 
and  Immediately  they  went  to  the  edge  of  the 
creek,  and  Eddie  said,  "There  It  la,"  and  wit- 
ness said,  "Tes,  and  it  Is  mine;"  they  said, 
"Now,  what  will  yon  charge  not  to  tell  on 
as;**  that  witness  replied,  "Not  a  thing  will 
I  charge  you  not  to  ten  it,"  and  that  they 
tbea  said,  "We  will  give  y<m  a  hog  if  yon 
wIU  not  tell  fbls  on  ns;'*  and  tbat  he  (wit- 
ness) stated  that  that  wonld  not  satUdy  the 
conrt  at  all,  aiUl  eteted  that.  If  called  on  be* 
fore  tbe  grand  Jury  In  4he  qiring,  he  would 
ttH  It  on  them;  that  he  was  not  going  to 
hide  anything;  tliat  after  this  Harrison 
Bryant*  WInsknr  Thompson,  and  Elmo 
^nompBim  came,  and  thm  he  said  to  them, 
rrbese  boys  hare  driven  my  hog  ont  of  tbe 
field,  and  killed  It,  and  thrown  It  In  the 
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cvbA:**  tfiftt  he  (the  witnesi)  said,  *One  of 
yon  go  at  a  time,  and  lo<*  in  the  creek,  and 
see  if  it  Is  my  hoc;"  tbat  one  of  tbem  went 
up  and  looked  at  it,  and  called  back,  '*It  Is 
your  hc^"  and  this  was  repeated  by  all  these 
persons.  He  also  statn  posltlTeiy  that  in 
tin  course  of  tbe  conversation  at  the  time 
tb^  killed  tbe  bog  they  knew  it  bekmged  to 
him  (Davis). 

Appellant  nnderto<A  to  show  testimony 
of  many  witnesses,  as  well  as  by  his  own  tes- 
timony, that  be  bad  some  hogs  running  in 
that  nelghbortuwd,  and  among  others  a  hog 
of  a  somewhat  sIndlBr  descriptlm  of  the  one 
killed,  bdonging  to  Davis,  and  nived  that 
the  bog  was  shot  under  the  mistaken  belltf 
tbat  It  btf onged  to  him.  After  defining  theft, 
and  wtMt  la  meant  by  the  word  "taking;"  and 
also  deflnlng  the  term  "pxlnclpel,"  the  oonrt 
thus  instracted  the  jury :  "Now,  if  yon  be- 
lieve from  tbe  evidence  btgrmid  a  reas(nutble 
doubt  that  the  defendant,  Jadoran  Fltids, 
acting  as  a  prindpal  with  Bddle  McOcv,  did. 
In  Shelby  county,  Texas,  on  or  about  the 
time  charged  in  the  indictment,  frandnlratly 
take  one  'hog  belonging  to  ^nry  Davis  from 
his  poesestfon,  without  bis  consent,  with  the 
IntCTt  to  deprive  the  owner  <st  the  value  of 
such  bog  and  to  appropriate  It  to  the  use  or 
benefit  of  himself,  tbe  defendant;  or  of  him- 
self and  Eddie  McOoy,  yon  will  find  tbe  de- 
fendant guilty  as  charged  in  the  indictment, 
and  assess  bis  punishment  at  c<mflnement  In 
the  penitentiary  not  len  than  two  nor  more 
than  four  years.  If  yon  brieve  defoidant 
took  or  participated  as  a  inrlndpal  in  tbe  tak- 
ing of  Henry  Davis'  hog,  but  b^ere  be  so 
acted  under  a  mistaken  claim  of  rl^t.  In 
good  faith  believing  tbe  bog  to  be  his  own 
property,  or  It  yon  have  a  reasonable  doubt 
as  to  wbedier  or  not  he  acted  under  sncb 
mistake,  yon  will  acquit  the  OeteaOsnV* 

It  is  urged  that  the  sabmlulon  of  tbe  Is- 
sue of  mistake  of  tnxt  was  not  snffldently 
clear  and  explidt  We  cannot  accede  to  fliin 
contention.  The  Jury  are  posltlT^  Instruct 
ed  that  If  In  taking  the  bog  in  question  he 
acted  under  a  mlstakei  daim  of  rii^t  to 
good  talth,  believing  the  bog  to  be  bis  own 
property,  or  It  fliey  bad  a  reasonable  donbt 
as  to  whether  or  not  he  acted  under  euch 
mtetakft  he  would  be  entitled  to  an  acquittal. 
It  Is  not  seen  bow  this  could  have  been  ren- 
dered clearer  by  tba  use  of  any  language 
which  the  court  conld  bare  reasonably  on- 
played. 

^  It  Is  further  urged  lliat  the  conrt  should 
have  Instructed  the  Jury  that  the  witness 
Henry  Davis  was  an  ftccompUoe.  Tbe  Issue 
of  accomfdlce  was  not  raised  by  tiie  evldenoe, 
and  it  would  not  have  been  proper  for  the 
court  to  have  so  instructed  the  Jury. 

8.  Finally,  it  is  urged  that  the  verdict  is 
imsopported  1^'  tbe  evidence.  We  cannot  ac- 
cede to  this  contention.  If  the  testimony  of 
the  witness  Davis  Is  to  be  believed,  the  case 
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was  clearly  and  condnslrely  eetabllabed 
agalnat  both  parties. 

Finding  no  error  In  tbe  record,  the  Judg- 
ment lA  In  all  things  affirmed. 


VANNOBT  V.  STATE. 

(CkniTt  of  Criminal  Appeals  of  Texas.   7an.  12, 

1910.) 

Obiuikal  Law  (|  872*)--EvXdercb— Otizbb 
Offenses  ob  Tbahsactioks  —  System  ob 

Habit. 

Prosecator  testified  that  he  gave  defendant 
money  and  directed  him  to  procure  whisky,  and 
that  defendant  brought  prosecntor  whisky,  on 
which  proof  the  state  claimed  defendant  guilty 
of  violating  the  local  option  law.  Held,  that  evi- 
dence that  on  a  later  occasion  defendant  asked 
witneaa  if  he  was  going  to  order  whisky,  stat- 
ing that  he  intended  to  order  some  himself, 
whereupon  witness  told  him  he  wanted  to  go 
In  on  the  order,  gave  defendant  70  cents,  and 
that  thereafter  witness  and  defendant  divided  a 
quart  of  whisky,  did  not  in  itself  show  a  viola- 
tion of  the  local  option  law,  and  was  therefore 
inadmissible  to  illustrate  the  transaction  under 
investigation,  as  showing  defendant's  system  or 
habit. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  IS  S^SM;  Dec.  Dig.  8  372;* 
Intoxicating  UQQors,  Gent  Dig.  S  286.] 

Appeal  from  MUla  Ctounty  Court;  U  B.  Pat- 
terson, Judge. 

Lutber  Vannort  was  convicted  of  Tlolatlng 
the  local  option  law,  and  be  appeals.  Re- 
versed and  remanded. 

John  A.  Mobl^,  Asst.  Atty.  Gen.,  for  tbe 
State. 

McCORD,  J.  Q?hls  is  an  appeal  from  a  con- 
Tlction  for  a  Tiolation  of  the  local  option  law, 
resulting  In  a  conviction  of  appellant  In  the 
court  below,  with  a  penalty  of  $20  fine  and 
20  days*  Imprisonment  in  the  county  jail. 

On  tbe  trial  of  tbe  case  In  the  court  below 
the  witness  Dick  Brinson  took  tbe  stand,  and 
testified  that  he  gave  the  appellant  $1.25,  and 
told  bim  to  get  blm  (witness)  some  whisky; 
that  appellant  went  ott,  and  returned  short- 
ly, and  brought  blm  a  bottle  of  whisky;  that 
this  occurred  In  Mills  county  on  the  16tb 
day  of  December,  1907.  The  state  further 
proved  that  the  local  option  law  was  In  force 
tn  said  county.  Here  tbe  state  rested,  and 
appellant  took  the  stand  in  his  own  behalf, 
and  stated  that  what  the  witness  Brinsou  had 
testified  was  correct,  and  that  he  took  the 
money  and  went  to  a  whisky  peddler,  who  was 
In  his  (appellant's)  horse  lot  the  day  before, 
and  who  told  bim  be  bad  whisky  to  sell,  and 
from  bim  purchased  tbe  quart  of  whisky; 
that  he  took  the  said  quart  of  whisky,  and 
returned,  and  gave  It  to  the  said  state's  wit- 
ness Brtnson;  that  tbe  man  from  whom  he 
procured  the  whisky  was  a  small,  dark-com- 
plected fellow;  that  he  (appellant)  did  not 
know  bis  name,  nor  did  be  ask  him  his  name ; 
and  tbat  he  had  not  heard  of  nor  seen  the 
party  from  that  day  until  this. 


The  state  thm  recalled  Dlc^  Brinson,  and 
over  the  objection  of  the  appellant  the  wit- 
ness Brinson  was  permitted  to  testify  tbat  a 
few  days  after  the  above  transaction  be  met 
tbe  appellant  about  the  post  office  In  Gold- 
thwalte,  and  either  he  asked  the  appellant 
or  the  appellant  asked  him  (witness)  If  be 
was  going  to  order  some  whisky;  that  the 
witness  told  him  that  be  bad  no  money  to  or- 
der with,  but  would  like  to  order  soma.  Ap- 
pellant said  that  be  was  going  to  order  some 
for  himself,  and  tbe  witness  told  the  appel- 
lant he  wanted  to  go  In  ou  the  order,  and 
that  afternoon  appellant  paid  the  witness  70 
cents  to  Bf>  lu  on  the  order,  and  stiU  owed 
bim  a  nickel,  and  on  that  night,  after  the 
train  arrived,  the  witness  met  appellant  near 
the  blacksmith  shop,  and  appellant  told  him 
he  had  the  whisky;  that  it  was  In  a  quart 
bottle,  and  the  witness  accompanied  appel- 
lant to  his  home,  and  appellant  procured  a 
bottle,  and  they  divided  the  whisky.  A  bill 
of  exceptions  was  reserved  to  this  testimony. 

The  court,  In  its  charge  to  the  Jury,  among 
other  things,  charged  them  as  follows:  "Ton 
are  further  charged  that  you  can  only  consid- 
er the  evidence  of  tbe  second  whisky  transac- 
tion testified  to  by  tbe  witness  W.  I*.  Brinson 
for  the  purpose  of  shedding  light.  If  any  It 
does,  on  tbe  first  whisky  transaction  testified 
to  by  said  witness — tbat  Is,  tbe  transaction 
Involving  a  quart  of  whisky  on  which  the 
state  relies  for  conviction;  the  said  transac- 
tion involving  a  half  a  quart  of  whisky 
only  being  admitted  for  your  consideration,  to 
be  considered  by  you  together  with  the  other 
facts  on  the  question  as  to  whether  the  said 
quart  transaction  was  a  sale,  or  simply  a 
purchase  by  defendant  from  another  of  said 
quart  of  whisky  as  agent  for  the  said  wit- 
ness." 

It  has  been  held  that.  In  order  to  establish 
tbe  Identity  of  an  offense,  the  system  by 
which  the  offense  Is  committed,  or  the  intent 
of  tbe  party,  tbe  state  may  be  permitted  to 
introduce  t^timony  of  extraneous  crime ;  and 
where  the  testimony  shows  a  peculiar  method 
of  committing  tbe  crime.  It  la  alvrays  admissi- 
ble to  Introduce  extraneous  crimes  tbat  are 
committed  In  the  same  way  by  the  same  par- 
ty. And  whenever  tbe  intent  of  tbe  party  Is 
left  In  doubt,  extraneous  crimes  may  be  In- 
troduced to  develop  tbe  intent.  But  we  are 
confronted  with  a  more  serious  question  than 
that  In  this  case,  and  that  is  wbetha  tbe 
transaction  mentioned  in  the  bill  of  eccep- 
tions  and  the  charge  above  quoted.  In  regard 
to  the  appellant  and  the  state's  witness  or- 
dering some  whisky,  was  an  offense  or  not. 
We  are  of  opinion  tbat  tbe  facts,  as  stated 
by  tbe  witness,  did  not  constitute  an  offense^ 
and  therefore,  if  they  did  not  constitute  an 
offense.  It  could  not  Illustrate  any  part  of 
the  transaction  under  Investigation,  and  we 
hold  that  the  court  erred  in  permitting  tbe 
testimony  to  go  to  tbe  Jury,  and  also  erred  in 
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tbe  diai^e  which  wu  siren  to  tbe  jnry  a> 

quoted  above. 

For  tbe  errors  above  Indicated,  the  Jiidg- 
joaxt  Is  lerersed,  and  the  came  is  remanded. 


EUPB  T.  STATE. 

(Goort  of  Criminal  Appeals  of  Texas.  Jan.  12, 

1910.) 

CanmiAL  Law  <5  761*)— Cibcdmstantial  Et- 
DENCE—lNBTBucTiONB— Assumption  s. 

Accrued  was  indicted  in  three  counts ;  tbe 
first  for  larceny,  and  tbe  third  for  receiving  sto- 
len property.  Tbe  second  count  was  quashed, 
and  the  evidence  to  support  the  other  two  was 
circnmatantiaL  The  court  charged  on  circum- 
stantial evidence  as  to  the  first  count,  and  then 
iuBtnicted  that,  if  tbe  Jnry  found  defendant 
not  guilty  on  tbe  first  count,  they  might  con- 
sider the  third,  and  thereupon  defined  the  of- 
fense of  concealing  and  receiving  stolen  prop- 
erty, but  gave  no  charge  on  circumatantiaf  evi- 
dence as  affecting  that  offense.  Held,  that  such 
failure  was  erroneous  as  equivalent  to  an  as- 
aomptlon  by  the  court  that  there  was  direct 
evidenoe  of  guilt  of  the  offense  of  receiving. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw,  Dea  Die.  I  761.*] 

Appeal  from  District  Courts  Midland  Coun- 
I7 ;  S.  J.  laaacks,  Judge. 

J.  O.  Rupe  was  convicted  of  unlawfully 
receiving  stolen  property,  and  be  appeals. 
Reversed  and  remanded. 

John  B.  Howard,  for  ai^llant  John  A. 
Mobley,  Ant  Atty.  Qea^  for  the  State 

BAH8ET,  J.  Appelant  was  Indicted  In 
the  district  court  of  Bfartin  county,  charged 
with  the  theft  of  certain  jewelry  therein  de- 
Bcribed.  alleged  to  be  the  proper^  of  one  C 
S.  Robinson.  The  court  upon  his  own  nm- 
tlon  changed  the  venue  at  aald  cause  to  Mid- 
land county. 

There  were  ttiree  coonte  In  tiie  Infflctment 
The  first  count  charged  theft  of  prop«ty 
from  tbe  posseSBloo  of  Bobinson;  the  sec- 
ond, the  theft  of  said  propwty  from  one  W. 
B.  Bowmer,  who  Tras  holdii^  same  for  Rob- 
inson ;  and  the  other  charged  appellant  with 
nnlawfolly  reGtirlng  and  omcealing  said 
property  from  some  person  to  the  grand  Ju- 
rors tinknown.  The  second  count  In  the  In- 
dictment was  on  motion  quashed.  The  first 
and  third  counts  were  submitted  on  the  trial 
to  the  Jury.  Appellant  was  found  gull^  un- 
der the  third  count  The  case  Is  somewhat 
similar  to  the  case  of  W.  E.  Bowmer  t.  Stete, 
65  Tex.  Or.  App.  416,  116  S.  W.  798.  The 
facts  show  briefly  that  Bobinson  was  the 
owner  of  a  small  Jeweliy  establishment  in 
StantfND,  In  Mirtln  county,  and  also  manager 
of  the  local  telephone  company,  and  that 
Bowmer  was  his  cleA,  and  ei^^iged  about 
bifl  Jew^ry  bustness.  ^pellant  seems  to 
bare  been  a  painter.  About  the  time  charg- 
ed in  the  Indictment  a  ctmsiderable  quantity 
of  Jewdry  was  taken  from  the  store,  and 
on  the  morning  thereafter  Robinson  found 


the  store  door  opea,  the  safe  door  open,  and 
much  of  the  property  gone.  Among  others, 
appellant  was  arrested  about  a  month  there- 
after, and  quite  a  quantity  of  the  Jewelry 
found  in  his  possession.  His  contention 
was,  in  substance,  that  Robinson  had  said 
to  blm  <that  be  was  in  falling  condition 
and  bad  been  compelled  to  make  over  or  fix 
a  lien  on  the  property  In  favor  of  Bowmer, 
to  delay,  if  not  defraud,  certain  of  bis  credit- 
ors; that  be  had  some  apprehension  that 
Bowmer  would  undertake  to  bold  tbe  prop- 
erty adversely  to  blm,  and  asked  appellant  to 
bold  and  retain  possession  of  the  Jewelry  un- 
til matt^  could  be  adjusted;  and  that  in 
pursuance  of  this  arrangement  he  brought 
ttie  Jewelry  to  appellant's  bouse.  This  was 
sU  denied  by  Robinson,  who  disavowed  any 
connection  with  this  arrangemmt,  or  any 
knowledge  or  complicity  in  any  abstraction 
or  taking  of  tbe  goods.  The  investi^tlon 
took  a  right  wide  range,  and  there  are  a 
large  number  of  bills  of  exceptions  In  the 
record,  some  of  which  we  do  not  quite  under- 
stand. They  are  all  quite  brief  and  general, 
and  we  are  not  prepared  to  hold  that  there 
was  any  error  in  the  action  of  the  court  In 
respect  to  any  of  the  matters  therein  noted. 

We  think,  however,  the  case  must  be  re- 
versed for  tbe  failure  of  the  court  to  charge 
t^e  law  of  drcumstantiai  evidence,  as  this 
rule  would  affect  appellant's  guUt  under  the 
third  count  In  the  indictment  In  the  court's 
charge  the  Jury  are  thus  instructed:  "In 
tbls  case  the  state,  In  the  first  count,  relies 
for  a  conviction  upon  circumstantial  evidence, 
and  in  order  to  warrant  a  conviction  upon 
such  evidence  each  fact  necessary  to  eetab- 
llsh  the  guilt  of  the  accused  must  be  proved 
by  competent  evidence  beyond  a  reasonable 
doubt  and  the  facts  and  circumstances  prov* 
ed  should  not  only  foe  consistent  with  the 
guilt  of  the  accused,  but  inconsistent  with 
any  other  reasonable  hypothesis  or  conclu- 
sion than  that  of  his  guilt  and  producing  in 
your  minds  a  reasonable  and  moral  certainty 
that  the  accused  committed  tbe  offense."  Tbe 
court  then  Instructs  the  Jury  that  if  they 
should  find  the  defendant  not  guilty  under 
the  first  count  in  tbe  Indictment  they  may 
consider  tbe  third  count  of  same,  and  there- 
upon defines  the  offense  of  receiving  and 
concealing  stolen  property,  but  gives  no 
cbai^  on  circumstantial  evidence  as  affect- 
ing this  offense.  In  this  condition  of  the 
record  It  Is  contended  by  counsd  for  appel- 
lant, and  was  made  a  ground  of  his  motion 
for  new  trial,  that  not  only  should  a  charge 
(m  drcumstantiai  evidence  have  l>een  ^ven 
In  respect  to  the  last  count  In  the  Indictment 
but  that  the  giving  of  such  charge  as  to  the 
first  count  ftud  applying  the  rule  directly 
thereto,  and  giving  no  such  charge  as  to  the 
tblrd  count  mts  particularly  harmful,  and 
was  in  effect  equivalent  to  an  assumption 
by  the  court  that  there  was  direct  and  posi- 
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tlve  tesUnuniy  ttradtlng  the  la«t  oomit  In  tb« 
Indlctmoit,  fiton^  not  uptm  ttie  flnt  connt 
therein.  If  the  langoage  of  the  charge  on 
drcmnBtantlal  evidence  hed  bem  applied  to 
the  case  generally  it  wonid  have  been  anffl' 
dent ;  Imt  whwe,  as  in  thla  case,  the  diarge 
was  limited  to  the  first  connt  only,  we  think 
It  mnst  be  held  that  It  was  erroneous,  and 
most  ptobably  harmfol  to  the  rights  of  ap- 
pellant On  llie  tene  of  receiving  and  con- 
cealing stolen  propOTty  It  was  essential  for 
tiie  state  to  prove  theft,  and  In  addition 
thereto  that  the  same  was  frandnlently  re- 
ceived and  concealed  by  appellant,  knowing 
some  to  be  stolen.  The  testimony  In  respect 
to  both  Issnes  was  circumstantial,  and  this 
role  of  law  should  have  been  applied  to  both 
counts  In  the  Indictment. 

For  the  error  pointed  out,  the  judmeut  Is 
rerersed,  and  the  cause  remanded. 


BTCAET  V.  STAXa. 

(Court  of  Crimlaal  Appeals  of  Texas.  Jan.  12, 
19ia) 

1.  Indictment  asd  Infobuaiion  (8  122*)— 
Vabiance  from  AiTiDAVrr. 

An  infonnntion  for  aggravated  assaalt, 
which  charged  chat  defendant  "did  strike,"  is 
not  fatallT  variant  from  the  affidavit,  which 
chatted  "did  then  and  there  strick." 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Gent  Dig.  M  821-325 ;  Dec. 
Dig.  I  122.*1 

2.  ikdictuent  and  inforuation  (|  203»)— 
Haruu:8S  Ebbob  —  Vbbdict  on  Good  and 
Bad  Counts— Variance  Between  Affida- 
vit AND  INFOBMATION. 

Where,  In  a  prosecation  for  aggravated 
assault,  the  verdict  is  general,  and  the  affidavit 
and  information  contained  two  counts,  that  one 
oonnt  la  the  information  Is  at  variance  with 
the  affidavit  will  not  be  noticed,  where  the  other 
connt  is  good. 

I£d.  N'ote.— For  other  cases,  see  Indictment 
and  Infomatlon,  Cent  Dig.  ||  631-656;  Dec. 
Dig.  I  203. *J 

8.  GBiHiirAi^  Law  (|  778*)  —  iNStsuonons  — 

BintoEn  OF  Paoor. 

In  a*  prosecution  for  aggravated  assault,  a 
diaige  that  if  defendant  assaulted  prosecutrix, 
bat  at  the  time  of  so  doing  she  had  made  an  at- 
Uxk  on  him  which  caused  a  reasonable  expecta- 
tion or  fear  of  death  or  bodily  injury,  aoo  that, 
acting  under  aucb  fear,  he  assaulted  her,  then 
he  should  be  acquitted,  is  erroneous,  as  placing 
the  burden  of  proof  on  defendant  to  establish 
his  defense. 

[EXL  Note. — For  other  cases,  aee  Criminal 
Law.  Gent  Dig.  t|  1847-1849;  Dea  Dig.  % 
77a*] 

4.  CHiKiNAt  Law  (1 1178*>— Pbejodicial  Ee- 

BOB— iNSTBUCnONS. 

Where,  in  a  prosecution  for  aggravated 
aassult,  a  c^iarge,  not  excepted  to  at  the  time  as 
given,  18  erroneous,  as  placing  the  burden  of 
showing  self-defense  on  defendantj  the  refus&l 
of  a  request  to  charge  that,  if  the  jury  had  rea- 
sonable doubt  as  to  whether  the  prosecutrix 
fired  on  defeadant  before  ho  struck  her,  then  he 
was  entitled  to  audi  reasonabls  doubt  Is  iffej- 
ndidal  error. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Uw.^Geot  Dig.  li  8164r-3168;  Dec.  Dig.  | 
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Appeal  tnm  Burnet  Oonnly  Oonrt;  i.  O. 
Oook,  Judge. 

M.  BL  Stuart  wis  eonvieted  of  aggravated 
assault,  and  he  appeals.  Beversed  and  re- 
manded. - 

3.  F.  Tanlbee,  for  appellant  John  A.  Mob- 
ley,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  3.  Appellant  was  tried  under 
an  Information  charging  him  with  an  aggra* 
Tated  assault  resulting  In  his  conviction,  and 
a  fine  of  $L00,  from  which  be  has  appealed. 

The  Information  contains  two  counts;  one 
charging  an  assaalt  upon  Sue  Hampton  with 
a  gun,  the  same  then  and  there  being  a  dead- 
ly weapon,  and  the  second  count  charging 
an  assault  upon  Sue  Hampton,  be  then  and 
there  being  an  adult  male,  and  the  said  Sue 
Hampton  being  a  female.  There  was  a 
right  sharp  conflict  in  the  testimony  In  the 
case — ^the  prosecnting  witness,  Mrs.  Sue 
Hampton,  testifying  that  on  the  lOtb  day  of 
June  she,  seeing  her  two  daughters  and  her 
husband  In  a  difficulty  with  appellant  his 
wife,  and  his  brother,  close  to  appellantfs 
bouse,  and  seeing  appellant  with  a  gun,  shs 
secured  her  pistol  and  rushed  to  the  scene 
where  they  were  In  a  difficulty;  that  her 
two  daogbters  were  chopping  cotton  across 
the  road  from  Jess  Stuart's  garden,  and  that 
her  husband  was  plowing  close  by,  and  that 
when  she  reached  the  scene. her  dan^ter, 
Kate  Hampton,  was  on  the  ground,  and 
Mrs.  Jess  Stuart  on  top  of  her,  they  were 
fighting,  and  that  her  husband  was  on  the 
ground,  and  that  Jess  Stuart  was  on  top  of 
him.  was  striking  him  on  the  face  and  head 
with  a  rock,  and  that  her  daughter  Peari 
and  appellant  were  standing  by;  that  ap* 
pellant  had  a  Winchester  rifie  In  his  hand, 
and  that  appellant  started  towards  her  with 
the  Winchester  In  bis  hand,  and  told  her  to 
give  up  the  pistol;  that  she  refused  to  do  so^ 
when  he  struck  her  a  violent  blow  with  the 
Winchester  across  the  head,  which  caused 
pain,  and  produced  a  scar;  and  that  she  then 
fired  her  pistol  at  him,  and  tried  to  kill  him. 
Appellant  contended  that  when  he  etmck 
Mrs.  Hampton  with  the  gun,  it  was  acci- 
dental; that  when  sbe  started  to  shoot  he 
threw  up  the  gun.  and  tried  to  grab  the  pis- 
tol, and  that  Mrs.  Hampton  shot;  and  ttiat 
if  he  struck  her  with  the  gnu  it  was  purely 
Id  self-defense,  and  that  whatever  he  did  in 
striking  or  assaulting  her  (Mrs.  Hampton) 
was  after  sbe  fired,  or  was  in  the  act  of  fir- 
ing, the  pistol. 

1.  Appellant  Id  the  court  below  moved  to 
quash  the  complaint  and  Informatiou  upon 
the  ground  that  the  affidavit  charged  the  de- 
fendant "did  then  and  there  stride"  the  said 
Sue  Hampton,  and  the  InformatiMi  charges 
"did  strike";  that  this  vras  a  fatal  variance, 
and  that  "strick"  and  "strike"  do  not  mean 
the  same  thing.  We  do  not  think,  however, 
that  there  is  any  merit  In  this  oontmtioai. 
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Concedtng,  how«Ter,  that  tbere  m^t  be  mer- 
it In  It,  Btlll  there  were  two  counts  In  tbe 
affldavit  and  informatloD;  om  charging  an 
aKgrarated  assaolt  by  being  committed  np- 
on  a  female  by  a  male,  and  the  other  by 
Btrlking  wltb  a  deadly  weapon.  The  verdict 
of  tbe  jury  Is  general,  and.  If  one  of  the 
counts  is  bad,  the  verdict  could  be  sustained 
upon  the  other  count;  hence  we  think  that 
this  contention  of  appellant  Is  without  merit 

2.  The  court  in  Its  charge  to  the  Jury  gave 
the  following:  "If  from  the  evidence  you  be- 
lieve tbe  defendant  assaulted  the  said  Mrs. 
Sue  Hampton,  but  farther  believe  that  at  the 
time  of  80  doing  the  said  Mrs.  Sue  Hampton 
had  made  an  attack  on  blm  wblch,  from  the 
manner  and  cbaracter  of  It,  caused  him  to 
bare  a  reasonably  expectation  or  fear  of 
death  or  serious  bodily  injury,  and  that,  act- 
ing und«r  such  reasonable  expectation  or 
fear,  tbe  defendant  assaulted  tbe  said  Mrs. 
Sue  Hampton,  then  yon  should  acquit  him." 
This  charge  was  excepted  to  by  appellant  In 
bis  motI(Hi  for  new  trial,  and  he  requested  the 
court  to  give  special  charge  No.  8.  which  the 
court  refused  to  give,  to  the  effect  that,  If 
the  jury  had  a  reasonable  doubt  as  to  wheth- 
er  Mrs.  Hampton  flred  npon  the  defendant 
before  he  struck  her,  then  he  was  entitled 
to  Kicfa  reasonable  doubt,  and  should  have 
heen  acquitted.  We  think  that  In  the  chaise 
given  by  tbe  court  the  burden  of  proof  was 
put  upon  tbe  appellant  to  establish  his  de- 
fense and  while  we  would  not  be  disposed  to 
disturb  tbe  findings  of  the  Jury  upon  this  er- 
roneous charge,  standing  alone,  and  no  ex- 
ception taken  at  the  time,  but  lu  vlew*of  spe- 
cial charge  No.  3  requested  by  appellant,  to 
tbe  effect  that.  If  the  Jury  had  a  reasonable 
doubt  as  to  whether  he  struck  her  lu  self- 
defense  or  not,  they  would  acquit,  we  think 
this  charge  should  have  been  given,  and  the 
failure  of  the  court  to  so  charge  tbe  jury  re- 
quires a  reversal  of  the  case. 

3.  Tbe  other  points  in  the  case  are  not  of 
sufficient  Importance  to  require  consideration 
of  same,  as  tbey  will  not  likely  occur  upon 
another  trial  of  the  case. 

For  tbe  error  pointed  out,  the  judgment 
Is  terersed,  and  the  cause  Is  remauded. 


OHAPPEL  V.  STATB. 
fConrt  of  Criminal  A^^^  ^  Texas.  Jan.  19, 

1.  FOROEBT  (I  2d*)  —  iNDICnfENT— EXFLAnA- 
TOBT  AVEBUENTS. 

Explanatory  averments  to  explain  the  In- 
strument set  forth  in  an  Indictment  for  forgery 
are  proper  to  explain  what  may  not  otherwise 
be  intelligible. 

[Ed.  Note. — For  other  cases,  see  Forgery,  Cent. 
Dig.  U  7T-81;  Dec.  Dig.  I  29.*] 

2.  FOBOMT  (I  2»*)  —  IirOICTMENT  —  SXTTn- 
CIBWCT. 

An  Indictment  for  ntterlog  a  foiled  instru- 
ment,  alleging  that  accused  uttered  a  forged  In- 


stmment  of  the  tenor  as  follows:  "Bartlett, 
Tex.  (meaning  thereby  Bartlett,  Texas).  B» 
ceipt  of  cotton  seed  Sept  9/S0/07  (meaning 
thereby  September  30,  1907),  Three  dollars  ft 
WW  (meaning  thereby  Three  &  •»/ioo  dollars), 
S.65  (meaning  thereby  $3.65).  [Signed]  Rev. 
Peach  (meaning  therri)y  Lewis  Pietxscn)"— Is 
sufficient;  the  explanatory  averments  explaining 
what  might  otherwise  be  anlatdllgible. 

[Ed.  Note.— For  other  caso,  see  Forgery,  Cent. 
Dig.  H  77-81;  Dec  Dig!T29.*) 

Appeal  from  District  Conrt,  Bell  County; 
John  D.  Robinson,  Judge. 

James  Cbappel  was  convicted  of  passing 
a  forged  instrument,  and  he  appeals.  Af- 
firmed. 

John  A.  Mobl^,  Asst  Atty.  Gen.,  for  the 

State. 

DAVIDSON,  P.  J.  The  Indictment  con- 
talned  three  counts.  The  first  charges  for^ 
gery;  seccoid,  passing  as  true  a  forged  In- 
strum«it;  and,  ttiird,  knowingly  having  In 
possession  the  false  Instrumuit  described, 
etc.  The  court  submitted  to  the  jury  only 
the  second  count  to  wit,  paasli^  the  forged 
Instrument.  The  dunging  part  of  this  count 
Is  as  fellows:  That  "James  Ohappel  did  un- 
lawfully, willfully,  and  trandulently  utter 
and  pass  as  true  to  Otto  Paschd  a  certain 
false  and  forged  Instrument  In  writing,  tbe 
tenor  thereof  Is  ss  follows,  to  wit:  Bartlett, 
Tex.  (meaning  thereby  Bartlett,  Texas).  Re- 
ceipt of  cotton  seed  Sept  9/80/07  (meaning 
thereby  September  80,  1907),  Three  dollars 
&  65^  (meaning  thereby  Three  A  *Vioo  dol- 
lars) a65  (meaning  tberel^  13.65).  [Sign- 
ed] Rer.  Peacb  (meaning  tbereby  Lewis 
Pletzsch)." 

There  are  several  gronnds  nrged  why  this 
Indictment  should  be  quashed,  and  that  the 
Instrument  Is  not  sufficient  to  form  a  pred- 
icate for  conviction.  To  these  we  cannot 
agree.  Tbe  Instrument  as  set  out  snd  ex- 
plained Is  sufficient  under  the  authority  of 
Rollins  T.  State,  22  Tex.  App.  MS,  3  S.  W. 
759,  58  Am.  Rep.  659;  Womble  v.  State,  39 
Tex.  Cr.  R.  24,  41  8.  W.  827;  King  v.  State, 
22  Tex.  App.  650,  8  S-  W.  342;  Slmms  v. 
State.  32  Tex.  Or.  B.  277,  22  S.  W.  876;  Daud 
T.  State,  84  Tex.  Cr,  R.  4G0,  81  S.  W.  876; 
Shannon  v.  State,  109  Ind.  407,  10  N.  E.  87; 
Bayslnger  v.  State,  77  Ala.  63,  54  Am.  R^.  46; 
Henry  t.  State,  85  Ohio  St  128;  State  t. 
Wheeler,  19  Sflnn.  98  (OIL  70).  Tbe  Womble 
Case,  supra,  was  reversed  for  want  of  ex- 
planatory averments;  but  It  refers  to  and 
reafllrms  the  doctrine  laid  down  In  tbe  Bol- 
llns  Case,  supra.  Tbe  case  of  Forcy  t.  State, 
65  Tex.  Cr.  R.  545,  117  S.  W.  834,  from  some 
of  the  expressions  used,  seems  to  be  some- 
what at  variance  to  these  views;  but  we  do 
not  brieve  that  case  is  authority  for  holding 
contrary  to  the  doctrine  Isld  down  In  tbe 
Rollins  Case,  supra,  and  tbe  oth»  cases  dted. 

The  language  of  ttie  Forcy  Case,  supra.  In- 
dicates that  the  tenor  and  purport  clauses 
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were  blended,  and  that  this  could  not  be 
done  In  deBcrlbing  the  inBtrument  In  an  In- 
dictment for  forgery  or  passing  a  forged 
instrument.  The  tenor  and  purport  clauses 
are  different,  and,  whether  that  stfti^ent  In 
the  Forcy  Indictment  be  correct  or  not,  the 
aTerments  here  were  explanatory  of  tbe  oth- 
erwise not  readily  nnderstood  statement  in 
the  forged  Instrument.  Explanatory  aver- 
menta  are  always  In  order  to  explain  an  in- 
strument that  is  not  clear  and  explicit  In 
forgery  cases,  and  explanatory  or  Innuendo 
averments  are  not  to  be  confounded  with 
what  is"  termed  the  "purport  clause."  The 
tenor  of  an  instrument  Is  one  thing;  the  pnr- 
port  of  that  Instrument  may  be  another;  but 
neither  are  explanatory  averments.  The  ex- 
planatory averments  are  Intended  to  ex- 
plain  what  might  not  otherwise  be  intelligi- 
ble. Under  the  authorities  cited,  we  are  of 
(pinion  that  the  Indictment  in  the  case  Is 
sufficient  Forcy  v.  State,  supra,  is  over- 
ruled. 

The  evidence  is  not  sent  up  In  the  record, 
nor  are  there  any  bills  of  exception  incor- 
porated. This  being  the  only  question  relied 
upon  for  reversal,  we  think  It  Is  not  well 
taken. 

Therefore  the  Judgment  Is  affirmed. 


CMAFPEL  T.  STATR 

(Gonrt  of  Oriminal  Anpeals  of  Texas.  Jan.  10, 

1910.) 

Appeal  from  District  Conr^  Bell  County; 
John  Di  Robinson,  Judge. 

•Tames  Chanpel  was  convicted  of  crime,  and  he 
appeals.  Affirmed. 

John  A.  Mobley,  Aast  Atty.  Oen.,  for  the 
State. 

RAMSEY,  J.  This  is  a  companion  case  to 
the  one  this  day  decided  by  this  court.  There 
is  no  Btatement  of  facts  or  bill  of  exception  in 
the  record,  and  the  only  ouestlon  raised  on  the 
apical  is  the  validity  of  the  indictment. 

Th1»  indictment  was  held  valid  in  case  Na 
.124.  .Tames  Hiappel  v.  State,  124  S.  W.  657, 
this  day  decided.  We  think  there  is  do  doubt 
of  the  correctness  of  the  opinion  therein  render- 
ed. In  this  state  of  the  record,  there  is  no 
other  question  which  we  can  review. 

The  judgment  is  affirmed. 


BURK  V.  STATE. 
(Court  of  Criminal  A|>^(«)b  of  Texas.   Jan.  12, 

1,  InDICTMEKT  and  iNKOaMATIOIT  (§  161*)  — 

Erroneous  Date— Amendment. 

An  original  information,  bearing  the  date 
"Filed  the  9  day  of  Oct.  19  8."  may  be  amend- 
ed to  show  that  the  date  meant  was  "1008," 
after  trial,  and  after  motion  in  arrest  of  judg- 
ment, in  that  the  information  showed  that  it 
was  not  filed  within  two  years  next  after  the 
commission  of  the  ofiFense,  where  the  evidence 
showed  that  botb  the  affidavit  and  information 


were  filed  at  the  same  Ume^  ud  on  the  9th  day 

of  October,  1908. 

[Eid.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  Si  516-523:  Dec. 
Dig.  f  161.»] 

2.  iNDICniRHT  AITD  iHFOUf ATIOH  d  00*)  — 

Conclusion. 

Under  Code  Cr.  Proc.  1895,  art.  Vi%  an 
information  need  not  In  terms  aver  that  the  acts 
complained  of  were  ccmtrary  to  the  form  of  tbe 
statute, 

[Ed.  Note.— For  other  cases,  see  IndictmeDt 
and  Information,  Cent.  Dig.  H  ISIk  160;  Dea 

8.  Witnesses  (I  244*)— BBLCcrAirT  Witness 
— liEADiNo  Questions. 

In  a  prosecution  for  an  aggravated  assaatt 
where  the  prosecutrix  Is  a  reluctant  witnesn, 
and  states  that  her  memory  Is  bad,  the  state, 
to  refresh  her  memory,  may  ai^  her  leading 

Juestions,  and  interrogate  her  touching  her  con- 
erence  with  the  county  attorney  when  tbe  orig- 
inal complaint  was  made,  and  also  as  to  auc- 
tions contained  in  a  divorce  proceeding  filed  by 
her  against  accused. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  U  795,  848 ;  Dec.  Dig.  {  244.*] 

Appeal  Grayson  County  Court;  J. 

W.  Hassell.  Judge. 

J.  S.  Buift  was  convicted  of  aggravated 
assault,  and  he  appeals.  Affirmed. 

F.  J.  McGord,  Aast  Atty.  Oen..  for  the 
State. 

RAMSEY,  J,  Appellant  was  o(mvicted  on 
Uay  24, 19W,  of  aggravated  aasanit  npcm  the 
person  of  Cora  Burk,  who  had  Uieretotbre 
berai  bis  wife. 

The  original  InformatloB  filed  In  tbe  case 
bore  this  date:  ''Ffled  the  9  day  of  Oct 
19  8."  After  trial,  motion  In  arrest  at  judg- 
ment was  made  on  tbe  gronnd  that,  as  ah  own 
by  the  Information,  the  same  was  not  filed 
within  two  years  next  after  the  onnmlsslon 
of  the  offense^  Tberenpon  the  county  attor- 
ney made  a  motion  for  anth<nlty  to  correct 
tlie  date  of  the  Information,  on  the  gronnd 
that  tbe  same  was  a  manifest  derlcal  oror, 
and  that  in  fact  boUi  the  affidaWt  and  In- 
formation were  filed  at  the  same  time,  and 
on  the  0th  day  of  October,  1906.  Tbe  court 
heard  proof  touching  time  mattoa,  and  tbe 
evidence  showed  b^cmd  dispnt^  or  without 
question,  that  the  facts  set  ont  In  13ie  state's 
motion  wore  true.  This  action  of  the  eoort 
was  entirely  proper,  and  has  been  authorized 
by  many  decisions  of  this  conrt  De  Giles 
T.  State,  20  Tex.  App.  145 ;  Borm  r.  State, 
82  Tex.  Cr.  B.  637,  25  &  W.  775. 

2.  Again  complaint  is  made  tliat  the  infor- 
mation did  not  in  terms  aver  and  state  that 
the  acts  complained  of  are  contrary  to  tbe 
form  of  the  statute.  This  is  not  required. 
See  arUde  458,  Code  Cr.  Proc.  189S. 

S.  Complaint  is  also  made  of  the  action  of 
the  court  in  permitting  counsel  for  the  state 
to  ask  the  witness  leading  questions,  and  to 
intorrogato  her  touching  her  conference  with 
the  coun^  attorney  when  the  original  com- 
plaint was  made,  and  also  as  to  the  allega- 
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tl(mB  contained  In  «  divorce  proceeding  filed 
by  her  against  appellant  In  allowing  tbe 
bill  toachtng  this  matter  the  court  oertlfles, 
what  is  perfectly  obvlons  from  an  Inspection 
of  the  Btatooent  of  the  facta,  that  the  wit- 
ness was  an  un willing  and  relactant,  if  not, 
Indeed,  a  hostile,  witness,  and  had  testified  in 
answer  to  a  question  of  the  county  attorney 
that  her  memory  "was  bad  to-day,"  and  also 
that  she  had  stated  In  answer  to  a  number 
of  qnestioos  that  She  did  not  remember. 
Thereupon  tbe  county  attorney  asked  the 
questions  complained  of,  stating  that  it  was 
as  a  matter  of  Inducement  and  to  refresh  the 
witness'  memory,  and  that  thereafter  she  did 
answer  that  she  remembered  the  matters 
complained  about  The  witness  was  evident- 
ly very  reluctant  to  state  the  facts.  She  was 
unfriendly  to  the  state,  and  disposed,  as  far 
as  possible,  to  shield  ap[>ellant.  Being  con- 
fronted with  this  situation  and  condition  of 
affairs,  to  the  end  that  the  real  truth  might 
be  known  and  Justice  reached,  it  was  proper 
for  the  court  to  admit  wide  latitude  to  coun- 
sel for  the  state,  with  a  view  of  refreshing 
the  witness'  memory  and  indndng  her  to 
disclose  tbe  real  facts  touching  tbe  matter 
complained  of.  We  think  that,  under  the 
facts  as  presented,  there  was  no  abuse  of 
the  discretion  of  the  court  In  this  matter, 
nor  any  error  for  which  the  Judgment  on^t 
to  be  reversed. 

Finding  no  error  In  tht  record,  the  Judg- 
ment Is  affirmed. 

McGOBD,  J.,  not  sitting. 


THOMPSON  T.  BTATEL 
(Court  of  Criminal  Appeals  of  Texas.  Jan.  19, 

Cbiminal  Law  <i  1181*)  —  Appeal  —  Bbih- 

BTATEmNT  AFFEB  DlSnsSAL. 

Where  It  is  determined  after  tbe  dismissal 
of  an  appeal  that  tbe  term  of  court  In  which 
defendant  was  convicted  was  not  legally  held, 
and  for  that  reason  the  conviction  was  void, 
the  appeal  will  not  be  reiiotated. 

[Ed.  Noter— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  I  2965;  Dec  Dig.  |  1181.«] 

On  mottoi  for  reinstatement  of  Appeei. 
Denied. 

For  former  report,  see  120  S.  W.  19& 

DAVIDSON,  P.  J.  The  appeal  in  this  case 
was  dismissed  at  the  last  term  of  the  court 
for  want  of  notice  of  appeal  given  and  en- 
toed  of  record  in  the  trial  court  120  8.  W. 
19ft,  It  Is  now  soas^t  to  reinstate  the  case 
by  having  tbe  notice  of  appeal  entered  at  a 
BubseQuent  term  of  the  trial  court  nunc  pro 
tunc 

It  t»  unnecessary.  In  the  condition  of  the 
case^  to  notice  that  qnestlon,  for  the  reasrai 
that  this  case  baa  been  disposed  of  under  r» 
cent  decision  in  Ez  parte  Thompson,  128  S. 
W.  612.    In  that  case  It  was  held  that  the 


term  of  court  at  ^Idi  ai^ellant  had  been 
convicted  was  Ulegal,  and,  the  conviction 
having  been  obtained  at  a  time  when  the 
court  could  not  be  legally  held,  appellant 
was  ordered  to  be  discharged  from  the  pen- 
itentiary, to  be  tried  at  a  proper  term  of  the 
court  This  is  the  same  case  disposed  of  In 
that  opinion — the  same  proceedings,  and  the 
same  conviction. 

It  would  be  useless  to  reinstate  tbe  case 
under  the  clrcnmstances.  The  conviction  be- 
ing Illegal,  there  Is  nothing  for  this  court  to 
try,  and,  the  matter  having  been  disposed  of 
under  the  decision  In  Ex  parte  Thompson, 
tbe  rehearing  will  here  be  denied.  This  case 
will  pass  off  the  docket  under  the  decision 
discharging  him  from  the  penitentiary. 

For  the  reasons  stated,  the  case  will  not  be 
reinstated  upon  the  docket,  and  r^earlng 
will  therefwe  be  denied,  without  detriment 
to  appellant  In  any  future  trial  In  the  dis- 
trict court 

McCOKD,  J.,  not  sitting. 


GRACT  V.  STATQ 

(CoQrt  of  Orlminal  Appeals  of  Texas.   Jan.  19, 
1910.) 

1.  Gbtuinal  Law  (|  1129*) —Appeal— Ab- 
sioNUEnTS  or  Ebbob— Ikbuiticieitct. 

An  assignment  that  the  court  erred  In  giv- 
ing inatractlons,  which  does  not  point  out 
why  the  court  erred  and  assign  a  reason  theier 
for,  is  Insufficient 

[Eld.  Note.— For  other  caBes.  see  Criminal 
I^.^Cent  Dig.  |i  2954-2964;   Dec  Dig.  | 

2.  Ckihinal  Law  (S  1038*)  —  Appeal  —  Pbe- 
SERvino  Question  fob  Revikw— Ohissioh 
or  Special  Chaboe. 

To  take  advantage  of  the  omission  of  a 
special  cbarse  in  a  misdemeanor  case,  it  should 
have  been  asked,  and  exception  taken  to  thu 
refosal  to  give  it 

[iCd.  Note.— For  other  cases,  see  Criminal 
Lav,  Cent  Dig.  f  2646;  Dec  Dig.  f  1088.*] 

Appeal  from  Lampasas  County  Coui;t;  M. 
M.  White,  Judge. 

Robert  Gracy  was  convicted  of  violating 
the  local  option  law,  and  he  appeals.  Af- 
firmed. 

John  A.  Hobley,  Asst  Atty.  Qcai.,  fbr  the 
State. 


DAVIDSON,  P.  J.  This  conviction  was 
bed  fbr  an  alleged  violation  of  the  local  op- 
tion law. 

Tbe  evidence  discloses  that  Walker  BtiAes; 
John  Skinner,  and  Q.  H.  Jones  were  on  a 
fishing  excursion  on  the  Colorado  river,  some 
dlstanoe  from  the  town  of  Lampasas.  While 
there  the^  exhausted  their  supply  of  whl^, 
and  O.  B.  Jones  went  to  the  town  of  Lam- 
pasas to  secure  an  additional  supply.  St(4ces 
and  Skinner  gave  him  a  couple  of  notes,  one 
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to  Richey  for  $3.TC,  and  the  other  addreowd 
to  appelant,  the  purpose  of  which  was  to 
aecare  the  whlskjr.  The  note  or  order  for 
18.75  was  delivered,  together  with  the  other 
note;  Jones  aecared  a  gallon  of  whlakj  and 
returned.  En  rente  he  Btopped  at  the  resi- 
dence of  Landers,  who  had  given  him  $1.25 
with  which  to  purchase  a  bottle  of  whlsby 
for  him  (Landers)  while  he  (Jones)  was  In 
Lampasas.  Appellant  received  the  $S ;  $3.75 
obtained  for  the  purchase  of  the  whisky  for 
Skinner  and  Stokes,  and  $1.^  giv^  blm  by 
Landers.  On  Jones*  return  from  Lampasas 
to  the  river,  lenders  got  his  bottle  of  whlAy, 
and  also  took  another  bottle  from  the  bnggy, 
stating  he  would  make  It  all  rlffht  with 
St<d£eB  and  Skinner. 

Appellant  testified  that  he  was  working  on 
a  building,  and  Skinner  came  by  and  inquired 
If  be  had  any  whisky,  and  he  gave  Sklnnw 
a  drink.  Skinner  then  requested  appellant 
to  order  him  a  gallon  of  whisky,  stating  he 
was  going  out  to  the  ranch  and  would  be  back 
before  long.  He  further  stated  that  he  had 
no  money,  and  asked  appellant  to  order  him 
the  whisky  and  pay  for  It,  or,  rather,  to  loan 
him  the  money,  and  pay  tor  the  whisky,  and 
that  he  would  return  the  money.  Appellant 
consented  to  do  this,  and  ordered  the  whisky 
from  Temple.  It  came  by  express  about  the 
18th.  On  the  18th  Jones  was  In  Ijampaaaa 
and  got  this  whisky.  Aj^Uant's  contention 
was  that  he  had  ordered  the  gallon  of  whisky 
f6r  Skinner  under  the  drcumstancet  stated. 

Harris  tesUfled  that  he  was  the  express 
agent  at  Lampasas,  that  he  represented  the 
only  express  company  doing  business  at  that 
plac^  and  that  his  hofOa  showed  on  the  18th 
of  January  appellant  received  a  package  of 
liquor  weighing  160  pounds;  that  it  was 
shipped  from  Warren,  at  Betton,  and  the 
expenses  on  It  were  not  pr^aid ;  that  appel- 
lant paid  same,  which  amotmted  to  |1.35; 
that  one  gallon  Jug  of  whldcy  weighs  about 
13  pounds ;  that  he  foond  no  other  shipment 
to  appellant,  either  dlrecUy  before  or  after 
the  large  shlpmrnt  moitlcmed,  except  one 
bottle  of  whisky  welghliv  C  ponnds,  which 
was  takm  out  by  defendant  on  the  16th  of 
January.  Appellant  had  testified  that  he  or- 
dered the  igrtitsky  which  came  from  Warren. 
He  stated  he  did  not  send  the  money,  but 
tMt  the  vrtiisky  came  express  prepaid. 

Appellant  was  recalled  after  the  express 
agent  testified,  and  asked  1^^  bis  attorney  to 
explain  liis  meaning  when  he  stated  that  he 
had  recetred  one  gallon  of  whisky  prepaid  <hi 
the  ISth.  He  stated  that  this  entire  package 
weeing  160  poonds,  was  oons^ed  to  him, 
aiUI  that  he  oaSj  had  one  gallon  of  whisky  In 
it;  tiut  he  carried  the  entire  amount  to  an 
Ino  store,  where  he  <v)ened  it  and  got  out 
hla  nlilsky,  but  did  not  know  who  ordered 
the  balance  of  the  whisky  In  the  package; 


that  to  save  express  diaries  sometimes  sev- 
enl  parties  would  dub  together  and  order, 
and  as  thus  ordered  it  would  all  be  shipped 
in  (me  name;  that  in  this  way  the  frdght  or 
express  cbai^;es  are  dieaper.  TbSB  is  about 
the  substance  of  the  testimony. 

The  court  charged  the  jury,  la  regard  to 
appellant's  theory  of  the  case,  as  follows: 
"Should  yon  bdieve  from  the  evidence,  or 
should  have  a  reasonable  doubt,  that  the  de- 
fendant, acting  as  the  agent  for  the  witness 
JOIm  Skinner,  ordered  and  came  into  the 
possession  of  the  Intoxicating  liquor,  and  in 
good  faith  deliv^ed  the  same  to  witoess 
Jones  as  the  property  of  the  said  Skinner, 
and  that  defendant  had  no  interest  in,  nor  re- 
ceived, nor  was  promised,  anything  of  valne 
for  so  ordering  and  delivering  snch  intoxi- 
cating liquors  to  the  said  Jones^  you  will  ae> 
quit  the  defendant" 

Appellant  asked  the  court  to  charge  the 
jury  u  follows,  which  the  court  refused  to 
do:  If  the  defendant.  Bob  Gracy,  <ai]y  acted 
as  the  agfflt  for  Jack  Skinner  In  procuring 
for  him  intoxicating  liquors,  and  procured 
the  same  from  a  third  party  as  an  act  of  ac- 
commodation to  said  Skinner,  and  had  no  p^ 
cnnlary  IntOTest  In  the  price  paid  for  sam^ 
then  in  that  event  you  will  find  defto^nt 
not  guilty."  Again,  he  asked  the  following 
charge,  whldi  was  refused:  •  •  •  Now, 
in  order  to  ctmvlct  defendant,  70a  mnst  be- 
lieve from  the  evidmce  beyond  a.  reason* 
able  doubt  that  the  defendant  was  acting  as 
agent  of  the  whisky  dealer,  from  whom  same 
was  ordered,  in  procuring  said  sale^  <»■  wu 
interested  in  the  sale  of  said  whisky.** 

Anp^llant  insists  the  oonrt  was  In  error 
in  not  giving  these  charges.  The  only  man- 
ner In  which  this  matter  Is  presented  Is  fonud 
in  the  motion  for  new  trial,  in  which  it  is 
stated  that  the  court  »red  In  not  i^vlns  the 
special  instructions.  Why  this  was  error  Is 
not  pointed  out,  and  In  fact  no  reason  Is  as- 
signed why  It  is  error.  This  Is  not  sufficient 
These  matters  are  too  general  to  point  out 
any  error,  or  rapposed  errw,  tm  the  part  of 
the  court 

The  motion  for  new  trial  further  states  the 
court  was  In  error  in  cwilttlng  to  charge  the 
definition  of  a  sale.  There  was  bo  special 
charge  asked  in  this  respect  and,  this  being 
a  misdemeanor,  in  order  to  take  advantage  of 
this  omission,  a  special  diarge  should  have 
beesk  asked,  and  exception  taken  to  the  court's 
diarg^  and  the  refusal  to  give  special  in- 
struction. This  is  well  settled.  As  tlie  mat- 
ter is  presented,  we  are  of  opinion  tiat  this 
court  cannot  review  these  matters. 

As  the  record  is  before  us,  we  are  of  opin- 
ion thrae  la  no  sufflcloit  reason  vrtiy  the  con* 
Tlctlon  should  be  set  asldSi  and  tlie  Judgmoit 
reversed.  Thur^ore  It  Is  ordered  thiU  tt  be 
affirmed. 
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PIPBR  T.  STATD. 
(Gout  of  Criminal  A^^j"*  ^  ^I'naa.  Jan.  12; 

1.  Cbihinai.  IiAW  a  1141*)— RnuiroB  on  Mo- 
noRS  n»  Hkw  tbiai^Bsview— Pbesuup- 
nons. 

Where  the  affldavlt  in  npport  of  the  mo- 
tion for  a  new  trial  on  tli«  groand  of  newl;  dis- 
covered eridenee  averred  facts  with  great  par- 
ticularity, to  that  the  Btate  could  eaally  meet  It, 
had  the  tacts  been  untrue,  and  there  was  no 
attempt  br  the  state  to  meet  it,  the  court  on 
appeal  will  presume  that  the  matters  are  cor- 
rectly stated  in  the  affidavit. 

[Ed.  Note. — For  other  easea,  see  Criminal 
lAw,  Cent.  Dig.  H  8014,  801»;  Dec.  Dig.  | 
1141.  •] 

2.  CimnHAi.  Law  (f  940*)  — Nbw  Tbial  — 
Newly  Deboovebed  Evidence. 

Where,  on  a  trial  for  aggravated  asaault, 
the  evidence  was  conflicting  on  the  issue  wheth- 
er accused  swore  at  and  threatened  prosecu- 
trix, and  ran  after  her  with  an  ax,  and  attempt- 
ed to  strike  her,  a  new  trial,  on  the  ground  of 
newly  dlscoveied  erldenoe  disdoaing  the  fact 
that  a  third  person  had  told  proeecntrix  that 
she  must  swear  that  accused  took  np  an  ax  and 
attempted  to  strike  her,  shonld  be  granted,  be- 
cause the  newbr  diecovered  evidence  showed  a 
<x>nspiraey  of  the  third  person  and  prosecutrix 
to  bring  abottt  a  oonvlctlon  on  peijnred  teati- 
mony. 

[Ed.  Note^For  other  easei,  see  Oriminal 
Taw.  Cent  Dig.  ft  2324,  2825;  Dea  Dig.  1 
©40.*] 

S.  Assault  and  Batrbt  (i  96*)— Aooratat- 
ED  Assault— EviDEHCB—iNsTBUCTiONS. 
Where,  on  a  trial  for  aggravated  assault, 
acrnsed  showed  that  he  was  not  within  the 
reach  of  proeecntrix,  accused  was  entitled  to 
an  affirmative  charge  submitting  his  side  of  the 
case,  though  his  testimony  was  controverted. 

[Ed.  Note. — For  other  cases,  see  Assault  and 
Battery,  Cent  Dig.  f  148 ;  Dec.  Dig.  |  90.*} 

Appeal  from  Ellis  Comity  Court;  J.  T. 
Spencer,  Judge. 

Bob  Piper  was  convicted  of  aggravated  as- 
sault, and  be  appeals.  Reversed  and  remand- 
£d. 

Clyde  F.  Winn,  for  apptilaat  F.  J.  Mc- 
::ord,  Awt  Atty.  Qm,,  tor  the  State. 

DAVIDSON,  P.  J.  Affiant  was  convict- 
ed of  an  aggravated  assault  upon  Mabala 
;>rake,  a  woman. 

The  state's  case  Is  snstalned  by  the  testl- 
Dony  of  the  witness  Mabala  Drake,  who  tes- 
ifled  about  as  follows:  That  appellant  and 
Tvo  other  white  men  came  by  her  bouse  in  a 
luggy.  She  remarked  to  them:  "This  ain't 
L  public  toad  through  here.  Mr.  Harbin  had 
old  us  not  to  let  anybody  pass  through  the 
arm."  Appellant  replied:  "I  don't  give  a 
lamn.**  She  eald:  "You  talk  so  blgo^  about 
t.  I  was  Just  going  to  t^l  you  the  way 
hroiigh  ben."  Appellant  said:  *^amn  you." 
Vltnew  sajv:  "He  acted  sorter  like  he  was 
oIhk  to  ctnoe  towards  me.  I  said:  'Don't 
ome,  or  III  blow  your  brains  out'  I  dcm't 
jiow  when  be  Jumped  out  ot  the  bi^y.  He 
aid:  'What  tai  the  htfl  and  God  damnatlim 
o  I  care  for  your  gun?   Tou  damn  black 


bitch.  111  cot  your  bead  <q;>en  wltb  this  ax.' 
He  was  pldring  iqi  the  ax  -whea  be  said  this. 
I  ran.  I  have  no  idea  at  all  how  far  off  my 
husband  was.  Bob  Piper  ran  up  to  the  front 
door  of  the  house  In  which  I  was  standing 
when  we  were  talking  to  each  other,  and  I 
turned  and  ran  out  of  the  back  door  of  the 
house.  Bob  Piper  came  in  at  the  front  door. 
He  struck  at  me  two  times  with  the  af,  but 
did  not  hit  me.  When  he  got  into  the  front 
door,  I  ran  out  of  the  room  through  the 
middle  door.  It  was  a  small  room.  Bob 
Piper  did  not  run  out  of  the  back  door  after 
me.  When  l  got  out  of  the  back  door,  I  called 
to  my  husband."  The  road  these  men  were 
traveling  ran  In  about  8  or  10  feet  of  the 
house,  and  had  been  used  the  public  for 
15  years  or  longer. 

The  two  Tittle  boyt  were  in  the  buggy 
wltb  appellant.  As  soon  as  the  trouble  came 
up,  they  drove  off  down  In  the  gully  sane 
20  steps  away.  Tb«y  both  testified  to  prac- 
tically the  same  tbln^  and  almost  Identically 
in  the  same  manner:  That  they  were  driv- 
ing along  the  road  going  to  Chambers  credt 
flthlng,  as  was  ajvdlant  That  they  were  In 
a  road  conmionly  used  1^  the  public  In  going 
to  and  fran  Chambm  cre^.  About  a  mile 
ftom  the  credt  th^  passed  a  negro  cabin, 
in  tiie  front  door  of  which  stood  the  wltnea 
Hahala  Drake.  Appellant  said  to  her:  "Ain't 
yon  afraid  your  bouaa  will  blow  off  the 
blocks?"  The  boose  was  upon  high  blo<±s, 
and  there  bad  been  reeoitly  a  storm  In  the 
neighborhood.  That  Hahala  Drake  replied: 
"This  Is  no  pnUlG  passway  through  ber^  and 
you  can't  go  through  faera"  Appdlant  rer 
plied:  '*We  are  already  on  our  way,  and 
will  go  through  this  time."  Hahala  Drake 
said:  ''White  man,  don't  you  start  nothing 
here ;  I've  got  a  gun  here^  and  I  wUl  blow 
your  brains  ont.**  And  as  she  uld  this  She 
turned  tuuft  Into  the  bouse.  Appelant  Jump- 
ed out  of  the  buggyi  and  grabbed  up  an  ax, 
and  tan  hurriedly  towards  the  door.  At  this 
juncture  the  two  Tittle  boys  drove  down  in 
the  ravine,  whidi  was  about  6  or  8  feet  de^ 
and  some  15  or  20  steps  from  the  house. 
They  both  denied  emphatically  that  appe- 
lant cursed  Hahala  Drake,  or  used  any  pro- 
fiine  laivoftge  imputed  to  blm  tqr  her.  When 
Bfahala  Drake  said,  "This  Is  not  a  pnbUc 
passway  tbrot^fa  here,"  appellant  did  not 
reply,  "I  don't  give  a  damn."  Nor  did  he 
rq>ly  to  Hahala  Drake  what  ehe  said,  "I've 
got  a  gan  here,  and  I  will  Uow  your  brains 
out"  Appellant  did  not  reply:  "What  In 
the  hedl  and  God  damnation  do  I  care  Cor 
your  gun?  Yon  damn  blade  bUi^  111  cut 
your  bead  open  with  this  sx."  He  did  not 
say  this,  or  anything  like  this.  They  did 
not  see  what  occurred  after  they  drove  away. 

Appellant  took  the  stand  in  his  own  be- 
half, and  rtated  he  had  lived  In  that  nel^ 
bcffhood  25  years,  and  practically,  aa  did  the 
Tittle  boys,  that  they  were  going  fishing  over 
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a  road  through  the  Harbin  farm,  which  bad 
been  need  ttx  19  yean  1^  the  pnbUc  In 
going  to  and  from  the  Ch  ambers  creek. 
When  th^  came  to  the  nc^  cabin  xeferred 
to,  Mahala  Drake  was  etandlnK  In  front 
the  door.  He  ranarked  to  her:  "Ain't  yon 
afraid  yoor  house  will  blow  off  of  those  high 
blocks?"  She  replied:  "This  alnt  no  public 
road,  through  here,  and  yon  cant  go 
through."  A[^)^lant  replied:  "Well,  we're 
done  started  now,  and  we  will  go  throng 
this  time."  She  said:  *'Whlte  man,  dont 
yon  Btart  anything  here ;  IVe  got  a  gon,  and 
111  blow  your  brains  out*'  Whm  she  said 
this,  appellant  says  she  turned  around  and 
started  bacft  In  the  house,  and  that  he  Jump- 
ed out  of  the  buggy,  picked  up  an  ax  that 
was  lying  near,  and  aald:  "Do  not  get  that 
gnu;  If  you  do,  yon  will  have  to  use  It" 
Appellant  aayn  he  ran  hurriedly  towards 
her.  When  she  saw  him  coming  she  ran  out 
of  the  back  door  ot  her  house.  He  was  then 
at  Qte  front  door,  but  did  not  go  Into  the 
house.  He  did  not  strike  at  her  with  the  ax ; 
Vas  not  close  enough  to  hw  to  hit  bet  with 
It  He  further  says,  whoi  he  saw  her  run 
out  at  the  back,  he  turned  and  went  back 
to  the  buggy,  and  they  went  away.  He 
says:  "I  got  the  ax  and  ran  towards  the 
□egro  woman,  Mahala  Drake,  solely  for  the 
purpose  of  preveDtlng  her  from  getting  a  gun 
and  shooting  me."  He  got  In  his  buggy,  and 
they  went  on  their  fishing  excursion.  He 
testified  he  did  not  use  the  language  Imputed 
to  him  by  the  woman,  and  that  It  was  "en- 
tirely false  and  untrue";  that  he  used  no 
vulgar  or  profane  langmge  of  any  kind  to- 
wards her  on  this  or  any  other  occasion. 

This  la  practically  the  case  oa  the  facts. 

1.  Among  other  things,  aroellant  sought  a 
new  trial  on  the  ground  of  newly  discovered 
evidence.  Without  going  into  a  detailed 
statement  ot  these  matters,  the  evldoice  Is 
set  forth  In  an  affidavit  of  the  witness  Fer- 
guson  about  as  follows:  He  says  he  was  sum- 
moned as  a  witness  by  the  state  In  the  above 
styled  and  nnmbered  cause,  and  was  at- 
tendant as  a  witness  in  the  trial  of  said  case, 
and  that  at  the  time  of  the  trial  of  said 
case  he  lived  near  the  village  of  Avalon, 
Tex.,  on  a  farm  under  the  management  of 
W.  D.  McClare,  and  tbat  he  atill  resided  near 
said  village  of  Avalon,  and  that  he  was  per- 
sonally acquainted  with  W.  D.  McClare  since 
February,  1909,  and  also  acquainted  with 
Mahala  Drake  for  the  same  length  of  time. 
"I  further  testify  that  I  heard  the  following 
conversation  between  W.  D.  McClure  and 
Mahala  Drake,  abont  1  o'clock  p.  m.,  June 
15,  1909,  at  the  home  of  W.  D.  McClure,  near 
Avalon,  Tex.,  at  bis  lot  gate ;  these  persons 
being  present  W.  D.  McClure,  Jordan  Wat- 
son, Mahala  Drake,  Dave  Aikens,  and  myself, 
and  the  conversation  between  the  said  Mc- 
Clure and  Mahala  Drake,  being  as  foUovra: 
W.  D.  McClure  called  Mahala  Drake  off  about 
10  feet  from  me,  and  said  to  her:  'You  must 
awear  that  Bob  Piper  picked  up  the  ax,  and 


that  he  tSaew  It  at  yon,  tibten  ^dced  It  iq 
and  ran  to  the  door,  and  wrat  Into  the  hoose 
and  struck  at  yon  twice.'  Uahala  Drake  re- 
plied to  Ifcauro:  *A1I  right  I  will  swear 
It'  1^  buslneaa  over  there  was  to  come  to 
Waxahaehle  with  HcCHure^  aa  I  was  snm- 
momd.  as  a  witness  by  the  state  In  this 
case  against  Bob  Piper  for  striking  at  the 
n^ro  woman,  Mahala  Drake,  with  an  ax.  I 
heard  W.  D.  UcOluro  say  several  times  be- 
fore the  trial  of  this  case  that  he  was  going 
to  stick  Bob  Piper  if  he  could,  and  was  go* 
tng  to  make  it  aa  hard  for  Bob  Piper  as  he 
could.  On  the  aftemo<m  ot  June  15,  1909, 
myself,  W.  D.  McClure,  Mahala  Drakes  Dave 
Aikens,  Millard  Bunnels,  and  Jordan  Wat- 
aon  came  to  Waxahaehle,  Tex.,  and  lata- 
in  ttie  evmlng  of  the  same  day,  abont  dark, 
<m  the  south  side  of  the  public  square,  about 
midway  'of  the  curb,  and  near  same,  which 
runs  along  the  south  side  of  the  conrthonse 
lawn,  W.  D.  McClnre  called  myself,  Mahahi 
Drakek  Dave  Aikens,  Millard  Bunnels,  and 
Jordan  Watson,  and  said  to  us:  'We  want 
to  find  out  and  agree  on  what  we  are  going 
to  swear,  as  we  are  going  to  have  to  wort 
this  thing  dose  to  stidt  "Bob  Piper.'  Mc- 
Clure tbea  said  to  Mahala  Drake:  'Yon  are 
going  to  swear  what  I  told  yon  to,  are  yoa? 
and  Mahala  Drake  rolled:  'Tea*  I  flrrt 
told  Bob  Piper  abont  this  abont  four  weeks 
ago,  at  Avalon,  Ellis  county,  Tex." 

This  c<»nmnnlcation  by  Ferguson  to  appel- 
lant was  snbsequMit  to  his  trial,  and  was 
made  a  part  of  the  amended  motion  for  a 
new  trial.  The  other  matten  connected  with 
the  motion  tot  a  new  trial  show  that  a^- 
pellant  was  Ignorant  of  the  matters  set  out 
by  Ferguson,  as  were  his  attorneys,  nntil 
the  communication  by  Ferguson  to  ai^ellant 
This  testimony,  In  a  certain  sense.  Is  Im- 
peaching; but  It  is  more  than  tbat  It  shows 
a  conspiracy  on  the  part  of  McClure  and 
this  woman  to  bring  about  an  Illegal  con- 
viction on  manufactured  or  perjnred  testi- 
mony, if  Ferguson's  statement  is  correct 
There  is  no  controverting  affidavit  nor  any 
attempt  at  controverting  this  affidavit  of  Fer- 
guson, and  it  stands  in  the  record  uncontro- 
verted  and  unimpeached,  although  names  of 
witnesses,  the  language  used,  and  particu- 
larities of  the  transaction  occurring  between 
McClure  and  Mahala  Drake,  and  the  other 
things  mentioned  In  the  affidavit  of  Fergu- 
son, were  set  out  with  great  particularity 
In  said  affidavit  The  state  could  have  easily 
met  this  affidavit  and  the  facts  set  out  in 
it  if  they  were  not  true,  by  the  testimony  of 
the  parties  named  by  Ferguson  as  being  pres- 
ent at  both  conversations  menUoned  by  him ; 
but  the  state  did  not  see  proper  to  do  so.  nor 
was  there  any  attempt  on  the  part  of  the 
state  to  meet  this  affidavit  We,  therefore, 
will  presume  that  the  matters  are  cMxectly 
stated  in  said  affidavit  This  evidence  was 
of  such  nature,  importance,  and  character  as 
that  the  trial  court  should  have  granted  the 
new  trial  under  droumstances  stated.  These 
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matters  were  directly  pertinent  to  the  crucial 
point  relied  upon  by  the  state  for  convlctloii, 
to  wit,  that  appellant  followed  Mahala  Drake 
In  the  house  and  struck  at  her  twice  with 
tbe  ax;  and  because  a  new  trial  was  not 
granted  the  Judgment  will  here  be  reversed. 

2.  There  Is  another  matter  that  it  Is  well 
enough  to  call  the  court's  att^tlon  to  In 
reference  to  the  charges.  The  court  charged 
the  Jury  the  statute  with  reference  to  the 
ability  of  a  party  making  the  assault  to  com- 
mit said  assault  by  tbe  use  of  the  means 
with  which  he  attempts  It,  and  must  be  with- 
in distance,  etc  He  also  charged  that  It 
would  follow  that  one  who  Is,  at  the  time  of 
maldng  an  attempt  to  commit  a  battery,  un- 
der such  restraint  as  to  deprive  him  of  the 
power  to  act,  or  who  Is  at  so  great  a  distance 
from  the  person  assailed,  as  that  he  cannot 
reach  his  person  by  the  use  of  the  means 
with  which  he  makes  the  attempt.  Is  not 
guilty  of  an  assault;  and  also  in  reference 
to  the  use  of  any  dangerous  weapon,  or 
the  semblance  thereof,  in  an  angry  or  threat- 
ening manner,  with  Intent  to  alarm  another, 
etc.  These  general  definitions  were  given, 
bat  not  in  applying  the  law  to  the  facts. 
Appellant  asked  a  iq>eclal  charge  directly  ap* 
plying  these  matters  to  the  facts  of  the  case, 
which  was  refused,  Upon  another  trial  this 
special  charge  should  be  given.  The  issue  Is 
sharply  raised  by  tbe  testimony  that  appel- 
lant was  not  within  the  reach  of  the  woman. 
While  to  some  extent  It  Is  a  controverted 
Issue,  yet  the  accused  has  the  legal  right  to 
have  his  side  presented  fully  and  aflQrma- 
tively  to  the  jury. 

Tbe  judgment  is  reversed,  and  the  cause 
is  remanded. 

McCORD,  X,  not  sitting. 


MAJOBS  V.  STATE. 
(Conrt  of  Grunlnal  -Ag^j^l"  <^  Texas.   Jan.  Id, 

1.  Assault  ahd  Battebt  (|  8S*V— CsnnirAL 

pBosEcunow— Evidence. 

In  a  prosecution  for  aggravated  assault,  tes- 
timony that  almost  immediately  after  the  quar^ 
rel  bemn,  bat  after  the  alleged  assault,  defend- 
ant's brother  shot  the  father  of  tbe  prosecuting 
witDcm;  there  being  no  evidence  of^a  conspir- 
acy between  defendant  and  bis  brother  as  to  the 
quarrel,  and  such  act  of  shooting  being  that  of 
a  mere  bystander. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
gittery,  Cent  Dig.  H  128-130;   Dec  Dig.  { 

2.  WmnESSEfl  (1  345*>— Bvidbnoe  AFmrriNO 
CBEDiniLIlT— Fendekot  OF  Gbuiinai.  Pbob- 

ECtTION. 

Where  defendant's  brother  was  a  witness 
in  his  behalf  in  a  prosecutloD  for  assault,  as 
affecting  his  credibility  It  may  be  shown  that  a 
criminal  prosecution  Is  pending  against  him  for 
shooting  the  father  of  prosecuting  witness  at 
the  time  of  the  alleged  assault 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  |  1126;  Dec.  Dig.  |  34S.«] 


Appeal  from  HojAJhb  Ooonty  Gouit;  T.  J. 
Bussell,  Judge; 

Dud  Majors  was  convicted  of  aggravated 
assault,  and  he  appeals.  Reversed. 

Leach  &  Allen,  for  appellant  John  A. 
Mobley,  Asst  Atty,  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  in 
the  county  court  of  Hopkins  county  by  In- 
formation with  committing  an  a^avated 
assault  upon  the  person  of  one  Elmer  Castle 
by  striking  him  with  a  chair,  which  was  al- 
leged to  be  a  deadly  weapon.  He  was  con- 
victed on  trial  of  simple  assanlt,  and  hlB  pun- 
ishment assessed  at  a  fine  of  ^ 

There  are  a  great  many  questions  present- 
ed on  the  appeal,  some  of  which  will  not 
arise  on  another  trial,  and  others  of  which 
are  not  eerlous  or  Important  We  have  con- 
cluded that  tbe  case  should  be  reversed  on 
account  of  the  admlsBlon  of  certain  evidence 
with  reference  to  Eno>  Majors  footing  John 
Castle,  father  of  the  prosecuting  witness. 
The  parties  lived  in  or  near  the  village  of 
Saltlllo.  John  and  Elmer  Castle  were  en- 
gaged in  the  lumbw  buslneea,  and  Enos  and 
Dud  Majors  were  engaged  In  and  employed 
about  a  amall  store,  in  the  rear  of  which 
was  a  restaurant  On  the  day  of  the  diffi- 
culty some  n^tlatlons  were  had  with  ap- 
pellant and  his  brother  by  the  Oastles  with 
reference  to  the  purchase  of  a  lot  on  which 
to  establish  a  lumbw  yard.  During  this 
conversation  aomethtng  was  said  about  Bnos 
Majors  owing  Castle  a  small  bill.  In  ttie 
course  of  the  couTonatlon  Enos  claimed  to 
have  paid  the  amount,  and  stated  that  be 
bad  sent  the  money  by  appellant  Tbe  prose- 
cuting witness,  Elmer  Castle  who  serans  to 
have  be«i  the  active  q)okeaman  toudilng 
this  part  of  the  convereaUm,  denied  having 
received  It  Appellant  claimed  to  have  paid 
the  money  to  him  In  person.  Elmer  Castle 
left  the  store  to  get  his  books,  to  show  by 
them  that  it  had  never  been  paid.  Up  to 
tbto  time  there  was  dight,  tt  any,  evidence 
of  anger  or  miideasantnesB.  However,  im- 
mediately on  return  of  Elmer  Castl^  accord- 
Ing  to  bis  testimony,  on  bis  again  d^iying 
ttiat  the  money  had  been  paid,  appelant 
picked  up  a  chair  and  endeavored  to  strike 
him  with  it;  that,  seeing  aiv^lant  ai^roach- 
ing  with  a  dialr,  he  grabbed  another  chair, 
and  the  two  chairs  met  somewhat  In  mid- 
air; that  thereupon  they  each  threw  down 
their  chairs  and  undertook  to  flgbt  with  their 
fists.  Elm»  Castle  testified  that  he  contin- 
ued to  ward  oft  the  blows  of  appellant  say- 
ing to  him  that  be  did  not  come  there  to 
f^ht;  that  appelant  pressed  on  him,  and 
finally  got  him  down  over  some  cross-ties, 
got  a  large  stick,  which  the  witness  knocked 
out  of  his  band,  and  after  this  that  at^l- 
lant  choked  him  very  severely,  notwithstand- 
ing his  cries  for  help ;  and  that  after  chok- 
ing him  some  time  he  was  interrupted  by  his 
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wife  and  a  nelfi^btw,  and  Induced  to  oaue 

assaulting  blm. 

Appeliant  and  his  brother,  Enoe  Majors  as 
well  as  his  nephew,  Burt  Majors,  gave  a 
very  different  account  of  the  matter,  all  of 
which  Is  favorable  to  their  side.  They  tes- 
tified, omitting  many  mattas  of  m^re  induce- 
ment, that  after  the  prosecuting  witness  had 
returned  with  his  books,  and  when  appellant 
bad  again  stated  that  he  had  paid  Elmer 
Castle,  he  called  blm  a  liar,  and  that  finally 
Dud  Majors,  appellant,  eald,  "Let  me  see 
your  books;  I  know  I  paid  you;"  that  El- 
mer Castle  said,  "Xou  are  a  damn  liar,"  and 
picked  up  a  chair,  and  struck  at  appellant, 
who  caught  it  with  his  hand,  and  kept  the 
chair  between  them,  and  finally  got  it  out  of 
his  bands,  and  grabbed  him,  and  put  him  be- 
tween himself  and  John.  Castle,  who  was  try- 
ing to  get  to  appellant  with  a  drawn  knife 
In  his  hands.  Appellant  testifies  to  this 
same  effect,  and,  further,  that  Elmer  Castle 
was  trying  to  get  a  knife  out  of  his  pocket, 
continually  reaching  his  right  hand  towards 
his  pants  pocket,  and  that  hla  following  him 
up  and  striking  his  hand  was  to  keep  him 
from  getting  his  knife.  The  testimony  of  ap- 
pellant was  restricted  well  within  these  lines. 

On  the  trial  the  state  was  permitted  to 
prove  on  cross-examination  by  Dud,  Burt, 
and  Enos  Majors  tliat  almost  Immediately 
after  the  dlfiSculty  b^n,  but  after  the  as- 
sault with  the  chair  must,  under  all  the  tes- 
timony, hare  been  accomplished.  If,  in  fact, 
such  assault  was  made,  Enos  Majors,  seeing 
the  elder  Castle  undertaking  to  assault  ap- 
pellant with  his  knife,  called  out  to  blm 
three  times,  "Stop!  stop!  stop!"  right  fast, 
and  then  shot  Jchn  Castle  with  a  pistol, 
which  wound  paralyzed  his  arm,  and,  as  he 
stated,  the  bullet  yet  remained  In  his  neck, 
inflicting  a  most  s^ous  wound  apon  him. 
To  the  admission  of  this  testimony  objection 
was  made,  for  that  same  was  immaterial,  ir- 
relevant, and  highly  prejudicial  to  the  rights 
of  appellant,  there  being  no  evidence  of  a 
conspiracy  between  Enos  Majors  and  appe- 
lant pertaining  to  the  fight  then  being  en- 
gaged Id  with  Elmer  Castle;  that  tlie  acts 
of  Enos  Majors  were  not  binding  on  blm, 
and  conld  not  affect  bis  rights  In  his  trial, 
and  he  was  not  responsible  for  same ;  that 
they  were  the  acts  of  a  bystander,  without 
tbe  knowledge  or  acquiescence  of  appellant ; 
that  same  threw  no  ll^t  on  tbe  transaction, 
and  tended  to  prove  no  material  issue  In  the 
cause ;  that  they  were  not  res  geste  between 
tbe  parties  immediately  concerned,  but  were 
events  happening  at  the  same  time  and  place 
between  oUier  parties,  alt  tbe  testimony  show- 
ing that  the  same  were  absolutely  separable 
from  and  had  no  material  connection  with 
tiie  facts  of  defendant's  case,  but  that  this 
was  an  Independent  and  distinct  transaction, 
occurring  between  other  and  different  par- 
ties than  himself  and  Elmer  Castle.  It 


should  be  stated  that  tbe  eTldenoe  further 
showed  that  Enos  Majors  was  a  erlivlOb  who 
could  not  stand  np^  except  ai^vported  tiro 

cratches. 

There  Is  nothing  In  tbe  evidence,  as  we 
read  the  statonent  of  facts,  to  suggest  any 
anticipation  of  any  diflQcnlty  nntil  at  the 
immediate  moment  that  same  occurred.  The 
act  of  firing  was  done  after  all  tbe  evidence 
shows  that  the  use  of  the  chairs  had  been 
abandoned.  There  is  no  evidence  of  acting 
together  In  tbe  commission  of  the  original 
'offense,  If  such  offense  was  committed;  nor 
la  there  any  evidence  to  show  that  appellant 
Invited,  or  even  knew  of,  the  lntni>08ition  of 
bis  brother  in  the  difficulty.  We  think,  in 
view  of  all  the  facts,  that  the  details  of  this 
shooting  should  not  have  been  admitted.  In 
view  of  tbe  fact  that  Enoe  Majors  testified 
that  a  case  against  him  was  yet  pending,  it 
was,  of  course,  proper  to  show,  as  affecting 
his  credibility,  tbe  fact  of  a  charge  p«idiiig 
in  the  courts  against  him ;  but  we  think  that 
the  details  of  the  shootir^,  and  particularly 
the  seriousness  of  the  wound  inflicted  by 
him  on  Elmer  Castle's  father,  ought  not  to 
have  been  admitted  against  this  appellant. 
The  following  cases,  while  not  directly  In 
point,  seem  by  fair  analogy  to  sustain  these 
views,  which  are  undoubtedly  on  principle 
sound:  Ex  parte  Kennedy,  67  S.  W.  648, 
and  Baker  v.  State,  45  Tex.  Cr.  R.  392,  77 
S.  W.  618. 

For  the  wror  pointed  out,  tbe  Judgment  Is 
reversed,  and  the  cause  la  remanded. 

McCORD.  3^  not  sitting. 


JOHNSON  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  12, 
1910.) 

1.  Criminal  Law  (J  814*)— AppKAi^PBxsa- 
VATioH  Below— Biau.  or  Ezcefxxoss— Be- 
rnsAL  or  Chaeoes. 

Where,  In  a  criminal  case,  there  was  no 
■bowing  that  any  itatementa  or  confessions  were 
made  by  accQBea,  there  was  no  error  in  zefuiing 
a  requested  diaxge  that  any  statement  made  hr 
him  In  another's  presence,  or  any  confessicHU 
was  made  while  he  was  under  arrest;  and  there- 
fore not  competent  evidence. 

[Ed.  Note^For  other  cases,  see  CrimiBsl 
Law,  Gent  Dig.  U  1504,  1866;  Dec.  Dig.  I 
814.*] 

2.  Lt&BCBirr  (J  «8«)  —  Pbosecdtion  — Surrt- 
ciENcr  or  Evidence. 

In  a  prosecntion  for  theft  of  a  bay  bone, 
which  accused  waa  sbown  to  have  excban^ed  for 
a  sorrel,  evidence  hei4  to  show  that  accoeed  was 
in  exclusive  possession  of  tita  bay  whim  he 
swapped  it  for  tbe  sorrel. 

[Ed.  Note.— For  other  cases,  see  LarcMiy. 
CenL  Dig.  |  163;  Dec  Dig.  «  68.*} 

3.  Criminal  Law  (§  814*)— Chabobi— Con- 
roBuiTY  TO  Evidence. 

Where  the  evidence  showed  that  accused 
had  tbe  ezcIuslTe  possession  of  the  bay  hone, 
alleged  to  have  been  stolen,  when  he  swapped 
it  for  a  sorrel,  a  charge  that  unless  the  jury  be- 


•rer  eUm  caMs  am  same  toplo  and  Mction  NUMBER  ta  Me.  *  Am.  Diss.  1M1  M  <Uts,  *  Reporter  ladosi 


Digitized  by 


Google 


SMITH  T.  8TATK 


665 


liered  tbmt  aecoMd  wm  in  the  exdnrive  poa- 
■euion  of  the  hone  claimed  to  have  been  atolen, 
and  farther  find  that  he  stole  it,  they  should  ac- 
quit, vas  properly  refused. 

[Bd.  Note.— For  other  casea,  see  Criminal 
lAw^^Gent  Dig.  H  19T»-196S;   Dec.  Dif.  f 

Appeal  from  Criminal  District  Court,  Dal- 
las CouDty ;  Robert  B.  Seay,  Judge. 

Win  Jobnson  was  conTicted  ctf  horn  Hief^ 
and  be  aroeals.  Afflrmed. 

Jobn  A.  Mobler.  AsBt  Atty.  Gm.,  for  tbe 
State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  horse  theft;  the  punishment  being  as- 
sessed at  four  years'  confinement  In  the  peni- 
tentiary. 

The  alleged  owner  lost  a  bay  horse,  de- 
Bcrlbed  by  the  wltnessea  as  having  a  white 
spot  in  ills  face  and  three  white  feet  A 
witness  for  the  state  saw  appellant  in  pos- 
session of  this  horse  early  one  morning.  He 
further  saw  liim  take  the  harness  from  the 
horse,  and  turn  him  over  to  another  party 
whose  name  is  given,  and  receive  from  the 
other  party  a  sorrel  horse,  to  which  appel- 
lant transferred  the  harness  he  had  taken 
from  the  bay  horse.  There  are  other  facts 
and  circumstances  In  the  case  sustaining  the 
state's  case.  Appellant's  theory  was  that  he 
did  not  take  the  alleged  stolen  horse,  and 
that  at  the  time  state's  witness  saw  blm  with 
the  horse  he  was  simply  getting  the  sorrel 
horse  from  the  party  referred  to  in  order 
to  train  him  to  harness.  These  matters  were 
In  evidence  before  the  jury,  and  we  are  of 
opinion  the  evidence  is  sufficient  to  sustain 
the  state's  contention  that  appellant  was  the 
party  who  took  the  horse. 

1.  Appelant  asked  first  a  peremptory  In- 
struction of  acquittal,  which  was  refused. 
Then  he  also  requested  the  court  to  charge' 
the  Jury  that  any  evidence  of  any  statement 
made  by  the  defendant  to  or  in  Uie  presence 
of  the  witness  Cooper,  if  any  such  statement 
was  made,  was  made  while  the  defendant 
was  under  arrest,  and,  therefore,  not  com- 
petent evidence  to  be  considered.  A  similar 
charge  was  asked  in  regard  to  the  same  mat- 
ter or  statements  or  confessions  made  to 
Brltton.  and  the  charge  was  put  In  another 
form  by  requested  instruction  not  to  consid- 
er the  evidence  of  either  or  both  of  the  wit- 
nesses Brltton  and  Cooper  as  to  any  such 
statements.  We  are  of  opinion  tbe  court 
did  not  err  in  refusing  these  instructions. 
There  was  no  bill  of  exceptions  reserved 
showing  tliat  any  statement  or  confessions 
were  made,  and  the  statement  of  facts  does 
not  Incorporate  any  statement  or  confession 
of  the  appelant  There  was  no  predicate, 
therefore,  as  we  understand  this  record,  for 
requesting  snch  instructions. 

2.  Another  diarge  was  asked  to  the  ^ect 
that  unless  the  Jury  should  believe  beyond 
a  reasonable  doubt  that  defendant  was  in' 
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exclusive  possession  of  the  horse  alleged  to 
have  been  stolen,  and  further  find  beyond 
a  reasonable  doubt  that  the  defendant  did 
steal  said  horse,  they  will  acquit  tbe  de- 
fendant. This  was  refused.  The  court  In- 
structed the  jury  that  unless  th^  should 
find  that  appellant  committed  the  theft  they 
should  acquit,  and  also  gave  a  very  clear 
charge  In  reference  to  circumstantial  evi- 
dence. As  we  understend  the  facts,  there 
was  no  question  of  the  fact  that  appellant 
was  In  possession  of  a  bay  horse.  He  claim- 
ed that  the  horse  did  not  belong  to  blm  at 
the  time,  but  was  in  possession  of  another 
party.  Under  the  circumstances  stated  above 
— that  ts,  the  state's  witness  testified  that 
appellant  had  the  possession  of  the  horse, 
and  took  the  harness  off  of  the  horse,  and 
swapped  It  to  another  man  for  a  sorrel 
horse;  that  appellant  immediately  took  the 
harness  off  of  tbe  bay  horse,  and  put  it  on 
the  sorrel  horse  that  he  got  from  another 
party;  that  the  other  party  transferred  his 
harness- to  the  bay  horse — It  was  not  error 
to  refuse  the  charge.  Each  one  of  them 
seemed  to  have  been  driving  In  a  separate 
buggy.  Though  appellant  said  the  other  man 
tiad  possession  of  both  horses,  yet  It  is  evi- 
dent that  appellant  was  driving  the  bay 
horse  at  the  tlm^  and  took  the  bay  horse 
from  his  buggy,  and  turned  him  over  to  the 
other  party,  and  received  in  exchange  the 
sorrel  horse.  Under  the  circumstances  we 
are  of  opinion  that  the  evidence  shows  that 
appellant  was  In  the  exclusive  possession  of 
the  bay  horse  at  the  time  of  the  exchange  or 
swap,  and  therefore  this  diarge  was  not 
called  for.  Appellant  did  not  In  any  way 
undertake  to  account  for  the  fact  that  his 
buggy  was  at  the  point  In  Dallas  where  he 
and  the  state's  witness  showed  that  It  was, 
whldi  was  near  tbe  Jail,  upon  any  other 
theory  than  appellant  had  driven  it  there 
with  the  bay  horse  hitched  to  IL  Appellant 
testified,  and  it  Is  shown  beyond  dilute,  that 
appellant  lived  in  another  and  distant  part 
of  the  dty.  This  matter  occurred  early  In 
the  morning.  We  are  of  opinion  there  Is  no 
sufficient  error  In  this  matter.  If  any  at  all, 
which  would  require  a  reversal  of  the  JodS" 
meut 

Tbe  Judgment  Is  therefore  affirmed. 


SmTH  V.  STATE. 
(Court  of  Criminal  ^  Texas.  Jan.  12, 

1.  iNniOTHIKT  ARD  IlTrOBHATIOlT  (|  122*)— 
VABtAUCE  BSTWEBIf    COVPLAINT  AHD  IN- 

roBUATion. 

Where  the  complaint  chances  an  asiault 
with  "a  knife  and  with  a  chair."  and  tbe  in- 
formation dia^es  that  the  assault  was  made 
with  "flats  and  a  chair,"  the  variance  la  fatal. 

[Ed.  Note.— For  other  cases,  see  Indictment 
and  Information,  Cent  Dig.  1  822 ;  Dee.  Dig. 
I  122.*1 
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2.  Obihiival  Law  (i  878*)— Good  ahd  Bad 
GouNis— BmcT  or  Oinebal  Vbbdict. 

Where  there  Is  a  fatallj  defective  count  in 
an  iDformation,  and  the  case  Is  aabmitted  on  all 
counts,  a  seneral  verdict  of  conviction  cannot 
stand, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  ||  2008,  2080;  Dec.  Dig.  { 
878.*] 

3.  GBncxNAL  Law  (f  1189*)  — Appkal— Du- 

posmoN  or  Cause. 

Where  there  is  a  good  count  In  the  Informa- 
tion, on  reversal  of  a  general  verdict  of  convic- 
tion for  defects  in  one  count,  the  cause  will  be 
remanded  for  a  new  trial,  rather  than  dismissed. 

[Ed.  ftote.— For  other  cases,  see  Criminal 
lAw,  CenL  Dig.  ||  822S-3227;  Dec  Dig.  1 
1189.*3 

Appeal  from  Etath  County  Court;  J.  B. 

Keith.  Jadge. 

John  E.  Smith  was  convicted  of  aggravat- 
ed aBsanlt,  and  appeals.  Reversed. 

L.  N.  Frank  and  B.  E.  CoobL,  for  appellant. 
John  A.  Mobl^,  Aaat  Atty.  Gen.,  for  the 
SUte. 

RAMSET,  J.  Appellant  was  cbarged 
Information  filed  In  the  county  conrt  of 
Erath  county  with  aggravated  assault  There 
were  two  oonnts  contained  In  the  complaint 
and  Information,  one  charging  that  the  as- 
sanlt  was  made  while  the  Justice  court  of 
precinct  No.  1  of  flatd  county  was  In  session, 
and  the  otbar  charging  that  the  asault  was 
made  with  a  deadly  weap(HL  In  the  first 
count  It  Is  charged  that  appelant  "did  then 
and  there  unlawfully  commit  an  aggravated 
assault  In  and  npon  A*  P.  Tonng  by  then  and 
there  striking  him  with  a  knife  and  with  a 
chair."  In  the  Information  filed  on  this  com- 
idalnt,  corresponding  wlUi  tiie  count  In  same, 
it  is  alleged  tho  assaidt  waa  made  npon  Young 
by  then  and  there  etriklng  him  with  his  fist 
and  a  chair.  The  statemeut  of  facts  Is  some- 
what voluminous,  and  the  record  for  a  mis- 
demeanor  case  quite  a  large  <me. 

While  the  court,  in  its  diarge  to  the  Jury, 
instructed  them.  In  the  event  they  found  ap- 
pellant guilty,  to  state  In  th^r  vwdlct  on 
^ich  connt  ther  so  found  him  gullt^r  the 
Jury  returned  a  gmeral  vnrdlct  of  guilty, 
without  ai^hlng  to  Indicate  on  -what  count 
their  verdict  was  based.  Complaint  was 
made,  and  the  matter  saved  by  ezcoptlon, 
ttiat  there  was  a  fatal  Torlanoe  between  tbe 
first  count  In  tiie  complaint  and  tbe  cottb- 
sponding  count  in  the  Information,  and  as 
both  counts  were  submitted  to  the  jury,  and 
there  was  a  g«ima  vffldlct,  that  the  con* 
vlctton  cannot  stand.  We  think  this  position 
must  be  sustained.  It  is  well  settled  that 
the  material  allegations  of  every  information 
must  conform  to  those  in  the  complaint  upon 
which  It  ia  founded.  Tt»  affidavit  alleges , 
that  tbe  assault  vas  made  by  appellant  by 
striking  Young  with  a  knife  and  a  chair. 
The  Information  alleges  that  the  assault  was 
committed  by  striking  Young  with  his  fist 

•Far  MlMr  easss 


and  with  a  chair.  We  think  the  viriance 
fatal.  Davis  v.  State,  2  Tex.  App.  184; 
Hoerr  v.  State,  4  Tei.  App.  75;  Ferguson  v. 
State.  4  Tex.  App.  156;  Johnson  v.  SUt^ 
4  Tex.  App.  S&i ;  Stlnson  v.  State,  5  Tex. 
App.  81;  WIIlIamBon  v.  State,  S  Tex.  App^ 
487;  Hawthorne  v.  State,  6  Tex.  App.  562; 
Cole  V.  State,  11  Tex.  App.  68. 

Since  thoe  la  one  good  count  in  the  in- 
formation, we  are  not  authorized  to  reverse 
and  dismiss  the  case,  but  for  the  error  point- 
ed out  it  will  be  reversed  and  remanded. 

There  are  many  other  matters  raised  on  the 
aroeal,  which  we  do  not  deem  necessary,  on* 
der  the  circumstances,  to  discuss.  Some  of 
them  will  not  arise  on  another  trial,  and  in 
the  light  of  tbe  objections  and  criticisms 
made  the  trial  court  will  doubtless  be  aUe 
to  meet  any  objection  or  Jvst  criticism  con- 
tained In  the  motion. 

The  Judgment  is  reversed,  and  the  canse 
la  remanded. 

McGORD,  J.,  not  slttlnit 


•       BLACKBCRN  v.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.    Jan.  19, 

1910.) 

L  Weapons  (|  17*)— Pbosecdtioss— Issues— 
Natubb  of  Wbapon — Question  fob  Jubt. 
In  a  prosecution  for  carrying  arms,  the 
state's  witnesses  testified  that  accused  dropped 
something  in  the  street  which  looked  like  a 
pistol ;  but  they  did  not  examine  it.  or  look  at 
ft  carefully,  and  accused  claimed  that  It  was  a 
cylinder  Or  wooden  pistol,  which  would  not  Te- 
volve,  and  could  not  be  fired,  and  gave  a  reason 
for  carrying  such  a  pistol  which  had  some  prob- 
ability. Held,  that  the  evidence  raised  tbe  1»- 
sue  whether  the  thing  carried  was  a  weapon 
prohibited  by  statute. 

[Ed.  Note.— For  other  eases,  see  Weapois, 
CenL  Dig.  i  80;  Dee.  Dig.  f  17.*] 

2.  Weapons  (f  17*)  —  iKSTBUcnoNfl  —  Re- 
quests—Confobuitt  TO  Issues. 

The  evidence  made  It  an  issue  whether  the 
weapon  accused  was  charged  with  anlawfulir 
carrying  was  not  a  wooden  pistol  which  would 
not  shoot,  and  the  cylinder  of  whidi  wonld 
not  revolve,  and  the  court  charged,  over  objeo 
tion,  that  it  would  not  be  unlawful  to  carry  a 
piEto)  without  a  cylinder,  but  it  was  not  neces- 
sary to  a  conviction  that  the  pistol  was  in 
shooting  condition  at  the  time,  whereupon  ac- 
cused requested  a  charge  that  the  state  most 
show  that  accused  carried  a  pistol  on  his  pei^ 
son,  and  if  the  pistol  carried  by  accused  had 
a  wooden  cylinder,  and  could  not  be  fired  and 
nsed  fOr  tbe  purpose  for  whidi  pistols  are  sold, 
the  Jary  should  acqnlt  Held,  that  the  court's 
charge  was  improper,  and  the  charge  requested 
should  have  been  given. 

[Ed.  Note.— For  other  cases,  see  Weapons, 
Cent.  Dig.  t  81 ;  Dea  Dig.  I  17.*] 

Appeal  from  Hamilton  County  Court;  1. 
W.  Warr«i,  Judge, 

W.  D.  Blackburn  was  convicted  of  catrylng 
weapons  in  violation  of  law,  and  ajqieala. 

Reversed  and  remanded. 
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BldioQ  ft  ZUdson,  tor  appelluit.  John  A. 
Moble7,  Aast  Atty.  Gen.,  for  tbe  State. 

RAMSEY,  J.  Appellant  was  convicted  In 
the  county  court  of  Hamilton  county  on  a 
charge  of  carrying  arms  in  violation  of  law. 

Tlie  evidence  sbows  tbat  he  had  In  the 
town  of  Hamilton,  about  the  time  charged, 
what,  at  least  from  a  casual  observation, 
seemed  to  be  a  pistol.  This  he  dropped  In  the 
street  He  was  on  horseback.  His  attention 
being  called  to  It,  he  dismounted,  and  recov- 
ered the  Instrument,  and  rode  on.  None  of 
the  witnesses  for  the  state  examined  it,  or 
gave  more  than  ordinary  casual  attention  to 
It  Appellant  claimed  that  It  was  not  a  pis- 
tol; that  what  Is  known  as  a  cylinder  was 
la  fact  a  wooden  substitute  therefor,  painted 
a  similar  color  to  the  other  portion  of  the 
pistol;  and  that  It  would  neither  revolve 
nor  could  same  be  fired-  His  evidence,  under 
the  case  of  Cook  v.  State,  11  Tex.  App.  20, 
and  many  other  cases,  clearly  raised  the  is- 
sue that  what  was  thought  to  be  a  pistol  was 
not  In  fact  such  a  weapon  as  under  the  law 
would  come  within  the  denunciation  of  the 
statuta  He  gives  also  in  the  record  a  rea- 
son why  he  had  this  particular  weapon  that 
lent  some  probability  to  his  story,  tbe  details 
of  which  we  deem  unnecessary  to  set  out 

On  the  trial  the  court  gave  the  follovrlng 
charge:  "In  this  connection  I  charge  you 
that  It  would  be  no  violation  of  law  to  carry 
a  pistol  without  a  cylinder,  but  it  is  not 
necessary  for  the  state  to  show  that  the  pis- 
tol was  In  a  shooting  condition."  This 
charge  was  objected  to,  and  It  Is  urged  that 
same  was  erroneous,  and  was  In  effect  an 
Instruction  to  convict  the  defendant  To 
cure  this  error  appellant  requested  the  fol- 
lowing Q>eclal  diarge:  'The  state,  having 
cfaaqied  the  defendant  with  carrying  on  and 
abont  Us  person  a  ptet(d,  must  show  by  the 
evidence  beyond  a  reasonable  doobt  that  tbe 
defendant  on  or  about  the  date  allured,  car- 
ried on  or  abont  his  person  a  pistol ;  and  in 
this  connection  I  charge  you  that  If  the  pis- 
tol or  instmmmt  had  by  the  defendant  it 
any,  had  a  wooden  cylinder  In  it  but  that 
said  Instrummt  could  not  be  fired  or  dl*- 
Charged,  and  could  not  be  used  for  the  pur- 
poses Yrtil^  pistols  uw  manufactured  and 
sold  for,  or  In  case  you  have  a  raasonable 
doubt  hereof,  you  will  find  tbe  defendant 
not  goUty." 

However  Inqprobable  appellants  story  may 
be^  bis  testimony  direcUy  raised  the  Issue  at- 
tranpted  to  be  covered  by  the  court  In  his 
general  charge,  in  reference  to  which  this 
Special  instruction  was  requested.  We  think 
tbe  limitation  In  the  court's  charge  In  the 
connection  In  which  same  appears  was  im- 
proper, and  that,  In  substance  at  least  the 
iQ)eclal  charge  should  have  been  given. 

The  other  questions  raised  In  tbe  case  are 


not  SDdi  as  will  lH^y  arise  on  anofibw  trial, 
and  need  not  be  discussed. 

For  the  error  pointed  out,  the  judgment  Is 
reversed,  and  the  cause  Is  remanded. 


BLLIS  V.  STATE. 

(Oonrt  of  Criminal  Appeals  of  Texa&  Jan.  12, 

1810.) 

1.  BUBOUttT  (J  24*)— INDICTTMENT  —  ALLEQA- 
IIONS^-BUBOLABT  Or  RESIDENCE  AT  NlOHT. 

Allegations  in  an  indictment  that  accused 
by  force,  threats,  and  fraud  broke  and  entered  a 
house  occupied  by  another  sufficiently  alleged 
an  ordinary  night  or  day  breaking,  but  did  not 
allege  burglary  of  a  private  residence  at  night 

[Ed.  Note.— For  other  cases,  see  Burglaiyt 
Gent.  Dig.  |  34;  Dec.  Dig.  |  24.*] 

2.  BUBOLABT  (I  46*)— IKBTBUCTIONS  —  Sum- 
CIENCT.  , 

An  indictment  alleged  the  day  or  night 
breaking  and  entering  of  a  house,  but  did  not 
sufficiently  allege  burglary  of  a  private  residence 
at  night.  The  court  limited  the  consideration  of 
the  evidence  to  a  daytime  breaking,  and  in- 
structed that  if  the  breaking  occurred  in  tbe  day- 
time they  could  find  accused  guilty  of  burglary, 
but  unless  they  found  that  the  entry  was  made 
by  actual  force  and  breaking  in  the  daytime 
they  should  acquit,  and  further  instructed  that 
if  accused  did  not  break  and  enter  the  house, 
but  his  uncle  or  some  one  else  did  so,  be  would 
not  be  guilty,  and  that  if  the  bouse  was  broken 
and  entered  by  accused,  but  not  in  the  daytime, 
or  if  the  jury  had  a  reasonable  doubt  whether 
it  was  broken  and  entered  in  the  daytime,  as 
defined,  they  should  acquit  The  court  also 
charged  on  circumstantial  evidence,  and  on  ac- 
cused's theory  that  he  obtained  the  goods  claim- 
ed to  bave  lieen  stolen  from  his  uncle  for  the 
purpose  of  i>awning  them.  Held,  that  accused's 
rights  were  sufficiently  guarded  by  the  charges, 
and  a  peremptory  Instruction  to  acquit  was 
properly  refused. 

[Ed.  Note.— For  other  cases,  see  Burglary, 
Cent.  Dig.  ii  111-120;  Dec.  Dig.  |  46.*] 

3.  Cbiminal  Law  (|  1090*)— Appeal— Neces- 
siTT  OF  Bill  of  Exceptions— Aduission 
or  Evidence. 

Error  lu  the  admission  of  testimony  need 
not  be  considered  on  appeal,  where  no  bill  of 
exception  was  reserved  thereto. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  {  2816;  Dec.  Dig.  |  1090.*] 

Appeal  from  Criminal  District  Court  Dal- 
las County ;  Robert  B.  Seay,  Judge. 

Sam  EUia  was  convicted  of  burglary,  and 
he  appeals.  Affirmed. 

John  A.  Mobley,  Asst  Atty.  Oen.,  for  the 
SUta 

DAVIDSON,  P.  J.  Ttila  conviction  was  Cor 
bnrglary  of  the  house  of  one  Mstt  Roach; 
the  punishment  being  assessed  at  two  years* 
confinement  In  the  penitentiary. 

The  Indictment  charged  appelant  did 
force,  threats,  and  fraud  break  and  enter  a 
bouse  occupied  by  Matt  Roach.  Matt  Roach 
and  his  wife  teetlfled  in  the  case,  and  the 
efTect  of  their  testimony  Is  that  Matt  Roadi 
himself  was  away,  performing  his  duty  on 
a  railroad  trahi,  at  the  time  the  bori^ry 
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occurred.  His  wlfft  testified  that  aboat  4 
or  B  o'clock  In  the  eveufng  she  dressed,  lock- 
ed the  house,  went  away,  and  did  not  return 
ontU  about  9  or  10  o'clock  that  night;  that 
before  returning  to  her  house  she  went 
the  depot  and  accompanied  her  husband 
home  from  that  point.  TJp<m  reaching  home 
they  discovered  their  hOQse  had  been  entered, 
and  property  taken.  Appellant  was  arrested 
that  night,  about  9  o'clock,  offering  to  pawn 
some  of  the  goods  taken  from  the  house. 

1.  A  bill  of  exceptions  recites  that  when 
the  state  had  introduced  all  of  Its  testimony 
It  was  discovered  that  the  house  was  a  pri- 
vate residence,  and  that  inasmoch  as  the  in- 
dictment failed  to  state  whether  it  was  a 
daytime  or  night  burglary,  and  did  not  state 
whether  It  was  a  residence  or  other  house, 
and  inasmuch  as  it  failed  to  state  that  it  was 
occupied  by  a  family,  the  court  should  have 
given  a  peremptory  InstructioD  to  the  Jury 
to  return  a  verdict  of  not  guilty.  We  are  of 
opinion  that  this  pMltion  is  not  correct  The 
allegation  In  the  Indlctmait  was  sufficient  to 
cover  an  ordinary  night  or  day  breaking,  but 
was  not  cnfflcient  to  charge  the  burglary  of 
a  private  xesldenca  at  night  The  court  lim- 
ited the  oonalderatton  ct  the  evidence  tmder 
the  indlctmoit  to  a  daytime  breaking,  and 
iUBtmcted  the  Jury  to  the  effect  tlut  if  the 
breakli^  occurred  In  the  daytime  th^  might 
find  him  guilty  of  the  bnr^ry,  but  unless 
they  should  find  bf^ond  a  reaflonable  doubt 
that  the  mtry,  If  one  was  made,  was  made 
hy  actual  force  and  breaking,  and  In  the  day- 
time they  should  acquit  They  were  fur- 
ther Instructed  that  If  from  the  evldraice  ap- 
pellant did  not  break  and  enter  tbje  house, 
but  that  his  uncle  or  some  other  person  did 
80,  he  would  not  be  guilty.  The  court  fur- 
ther charged.  If  they  should  find  that  the 
house  was  broken  by  the  defendant  and  en- 
tered as  charged,  but  was  not  broken  In  the 
daytime,  or  If  they  had  a  reasonable  doubt 
as  to  whether  the  same  was  broken  and  en- 
tered In  the  daytime,  as  that  term  was  de- 
fined in  a  previous  portion  of  the  charge, 
they  would  acquit  The  court  also  charged 
on  circumstantial  evidence,  and  appellant's 
theory  that  he  obtained  the  goods  from  bis 
uncle  for  the  purpose  of  pawning  them.  We 
are  of  opinion,  therefore,  there  is  no  merit 
In  the  contention  that  the  court  should  have 
submitted  a  peremptory  instruction,  to  acquit 
If  the  house  was  broken  In  the  daytime,  then 
It  was  not,  under  the  terms  of  the  statute, 
the  breaking  of  a  private  residence.  In  or- 
der to  make  ft  a  separate  and  distinct  offense 
for  burglarizing  a  private  residence,  the 
statute  requires  that  the  burglary  shall  be 
done  at  night  Appellant's  side  of  the  case 
was  properly  guarded  1^  the  conrt^e  lostniO' 
tions. 

2.  One  ground  of  the  motion  for  a  new 
trial  is  to  the  effect  that  the  court  erred  In 


admitting  the  testimony  of  Officer  Oomwell, 
In  which  he  stated  the  defendant  made  a  con- 
fession to  him,  because  he  was  not  warned 
according  to  the  law  regulating  confesslonB, 
being  under  arrest  at  the  tlm&  It  Is  unnec- 
essary to  consider  or  discuss  this  question, 
because  a  bill  of  exertion  was  not  rested 
to  the  Introduction  of  the  testimony.  In  fact 
looking  to  the  statement  of  facts,  we  are  of 
opinion  appellant  was  not  under  arrest  at 
the  time  the  conversation  occurred  betweeo 
the  office  and  the  defendant 
The  judgment  Is  affirmed. 


BOWAN  T.  STATtt 

(Court  of  Orlmlnal  Appeals  of  Texas.  Jiu.  12, 
1810.) 

1.  CaniiNAL  Law  (|  808*)— BviDBicc»-Pn>i- 

GBEE— HeARSAT. 

Where,  in  a  prosecutloQ  for  npe,  prote- 
eatiiz's  mother  testified  as  to  prosecutriz's  ace. 
evidence  of  a  Bible  eDtzy  of  the  date  of  prose- 
cutrix's birth  made  by  the  mother  was  Insd- 
miesible  as  secondary. 

[Ed.  Note.— For  other  cases,  see  Crimlaal 
lAw,  Cent  IHff.  1  889;  Dec.  Dig.  (  398;.*] 

2.  Cbiuinai.  Law  (i  417^DE0x.AUTioira- 

"PEDIOHEK." 

The  term  "pedigree^  includes  the  fiwts  of 
birth,  marriage,  and  death  and  tb«  times  wbea 
such  events  happened. 

[Ed.  Note.— For  other  cases,  see  CrimlDal 
Law,  Cent.  Dig.  }  950;  Dec  Dig.  I  417.* 

For  other  definitions,  see  Words  and  PbrsKS, 
vol.  6.  pp.  6267-626&] 

8.  Cbhosal  Law  f|  1169*)  — Afival— Bui- 
ivos  on  EviDKHca— Pbejddioc. 

Where,  in  a  prosecution  for  rape,  Ae  mlj 
Issue  was  prosecutrix's  age,  the  court's  error  io 
BdmittiDg  a  Bible  entry  made  by  proBecutrix*! 
mother  as  to  the  date  of  prosecutriz's  birth  In 
corroboration  trf  the  mother's  testimony,  show* 
ing  that  the  prosecutrix  was  ander  the  age  of 
consent  at  the  time  the  oBenae  was  oomnuttcd, 
was  prejudicial. 

[Ed.  Note.— For  other  cases,  see  Grimloal 
Law,  CenL  Dig.  {  3137;  Dec.  Dig;  «  1169l«] 

4.  Cbikxetal  Law  (|  44^)— BraniroB-Goir- 

CLUSIONS. 

In  a  prosecution  for  rape,  evidence  of  pros- 
ecutrix's mother  that  she  discovered  DOtbisf 
while  defendant  boarded  at  her  house  that 
aroused  her  sospiclons  of  intimacy  between  piot- 
ecutrix  and  accused  except  that  after  accosed 
left  the  bouse  witness  found  two  letters  address- 
ed to  the  prosecutrix  in  defendant's  handwritlnc 
which  aroused  her  suspicions,  which  letters  were 
not  introduced  in  evidmoe,  wss  <dtjectloasbk 
as  a  conclusion  of  the  witness. 

[Ed.  Note.— For  other  cases,  see  Crimfaul 
Law,  Gent  Dig.  f|  1037-1088;  Vte.  Vig.  I 
448.*] 

5.  Rape  ({  44*)— E>vidbnci)— RxuTioirsHir. 

Id  a  prosecution  for  rape  on  a  female  under 
the  age  of  consent,  evldwce  that  defendant  made 
her  presents  of  candles  and  a  ring,  in  answer  to 
a  question  whether  prior  to  the  Tntercourae  de- 
fendant had  made  her  presents,  was  admissible 
as  showing  intimate  relations  Iwtween  prose- 
cutrix atkd  accused,  it  appearing  that  the  mte^ 
course  was  had  with  her  consmtt  and  to  rtov 
willingness  on  ber  part 

[Ed.  Note.— For  other  cases^  see  Rapsi  Oat 
Dig.  i  63 ;  Dec.  Dig.  1  44.*] 
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6.  Ckthinai.  Ijlw  (|  788*>— iHPUCHiiro  Teb- 

TIUOITT— iRnBUOTIOllB. 

Wh«re  impeaching  tartimony  In  »  proseca- 
tioD  ]!or  npe  could  have  been  conaiderea  by  the 
jui7  as  bearing  on  the  lune  of  proaecutrlz's  age, 
which  wai  the  only  material  issue,  the  court 
erred  in  omfttflig  to  chargB  that  such  testimony 
could  only  he  comidered  as  affecting  the  cred- 
ibility of  the  witnesi  whom  it  was  Introduced  to 
Impeadi. 

[EM,  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  I  1876;  Dec.  Dig.  I  783.*] 

7.  CaimNAL  Law  (|  1063*)  —  Appbal  —  Ih- 
STBDonoNs— MonoN  yoB  New  Triax.. 

An  Instruction  not  objected  to  in  the  mo- 
tion for  new  trial  will  not  be  reviewed  on  appeal. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  |  2683;  Dec.  Dig.  f  1003.*] 

8.  Cbihiivai.  Law  (|  44S*)  — Stidencx  — Ad- 

1U88I0NS— CONOLUBXOHS  OT  WlTITE&S. 

In  a  prosecution  for  rape  <bi  a  female  al- 
leged to  have  been  under  the  age  of  oonseot, 
defendant's  statement  to  a  witness  after  be  had 
obtained  a  new  trial  from  his  first  conviction 
that  he  was  "really  guilty,"  bat  was  out  on 
bawd,  liaving  gotten  a  new  trial,  and  "would 
beat  it  the  next  tima,"  was  not  objectionable 
as  the  witness'  conclusion  but  was  admis^ble 
ae  an  admission. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  I  1085;  Dec  Dig.  {  448.*] 

0.  Rape  (|  S5*>— Idkk  Sonans— iNDicnam^ 

Vabiahok. 

Where  prosecuMz  testis  that  lier  name 
was  "Benoni  May  Scurlock,"  and  defendant's 
Indictment  for  alleRed  rape  on  her  described  her 
as  "BenanI  May  Scurlodc,"  there  was  no  fatal 
Tariance,  such  names  being  idem  sonaos. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Die.  S  4S:  Dec  Dig.  i  35;*  Indictment  and 
Information,  Cent  Dig.  |i  S52-555.] 

Appeal  from  District  Court,  Shelby  Oomj- 
ty;  James  I.  Perkins,  Judge. 

J.  O.  Rowan  was  conylcted  of  rape,  and  be 
appeals.  Rerersed  and  remanded. 

D.  M.  Short  ft  Sons,  Brockman,  Eahn  & 
Williams,  Fisher'  ft  Allison,  Bryarly,  Carter 
&  Walker,  Hamilton  ft  MInton,  and  Good- 
rich ft  Synott,  for  appellant  John  A.  Mobley, 
Asst.  Atty.  Gen.,  for  the  State. 

McCORD,  J.  This  Is  an  appeal  from  a 
conviction  for  rape  on  a  female  under  the 
age  ct  consent  with  a  penalty  of  17  years* 
oonflnement  in  the  penitentiary. 

There  seems  to  be  no  issue  made  on  the 
question  that  appellant  had  bad  Intercourse 
with  the  prosecDtrix.  The  contention  of  ap- 
pellant in  the  court  twlow  was  that  the  proa- 
ecutrlx  was  over  the  age  of  consent  It  was 
attempted  on  the  part  of  the  state  to  show 
tiiat  the  prosecutrix  was  bom  In  July,  1893. 
The  alleged  rape  was  committed  In  April, 
1907.  The  appellant's  contention  in  the  court 
below  w^  that  the  prosecutrix  was  twm  in 
the  year  1890. 

1.  On  the  trial  of  the  case  In  the  court  be- 
low the  mother  of  the  prosecatrlz,  Mrs.  Jen- 
Ble  Scnrlock,  took  the  witness  stand  as  a 
atate'a  witness,  and  testified  that  the  prose- 
en  trlr,  Benoni  May  Scurlock,  was  bora  July 
7, 1883,  and  that  a  short  time  thereafter  she 


made  an  entry  in  the  family  Bible  of  that 
fact,  and  that  she  had  torn  out  the  leaf  of 
the  Bible  and  brought  it  with  her  to  court 
The  state,  over  the  objections  of  appellant, 
offered  in  evidence  this  leaf  of  the  Bible  con- 
talnlng  the  entry  of  the  birth  of  Benoni  May 
Scurlock.  This  was  objected  to  on  the  part 
of  appellant  because  the  same  was  secondary 
evidence,  and  that,  the  mother  being  present 
and  testl^ing  to  the  age.  It  was  not  admis- 
sible, and  was  immaterial,  irrelevant,  hear- 
se, and  secondary,  and  that  it  was  particu- 
larly hurtful  to  the  defendant's' case  in  that 
It  bore  directly  upon  the  only  controverted 
issue  in  the  case,  to  wit,  the  age  of  the  alleg- 
ed injured  party ;  and  because  it  had  not 
been  shown  that  the  same  constituted  a  rec- 
ord made  at  the  time  contemporaneous  with 
the  occurring  of  the  events  mentioned  In  said 
superscription.  This  action  of  the  court  was 
properly  reserved  by  bill  of  exceptions,  and 
is  now  before  this  court  for  revision,  and  the 
question  here  presented  Is  this:  Will  a  par- 
ty be  permitted  to  Introduce  the  record  of  a 
past  event  when  the  party  who  made  that 
entry  In  the  record  Is  present  In  court  to  tes- 
tify as  to  the  f&ct  recited  in  said  entry  ?  This 
precise  question  has  not  been  before  our 
court  in  the  manner  in  which  It  is  here  pre- 
sented. A  question  similar  to  this,  however, 
came  before  the  Supreme  Court  of  Texas  in 
the  case  of  William  Campbell  r.  M.  P.  Wil- 
son, reported  In  28  Tex.  233,  in  which  Camp- 
bell sued  Wilson  on  a  promissory  note  for 
flOO.  Wilson  set  up  the  defense  of  infancy, 
alleging  that  be  was  under  the  age  of  21 
years,  and  on  the  trial  the  defendant,  In  sup- 
port of  his  defense,  offered  hi  evidence  the 
family  record  of  births,  deaths,  etc.,  of  the 
members  of  his  father's  family  contained  In 
a  Bible,  which  was  produced.  The  Bible 
was  enfflclently  Identified  as  a  part  of  the 
family  record.  He  also  testified  that  the  de- 
fendant's mother  was  stlU  alive,  and  In  Aus- 
tin county.  Uiider  these  ctrcnmstances  the 
conrt  refused  to  permit  the  entries  in  the 
family  Bible  to  l>e  read  to  the  jury,  and  the 
Supreme  Court,  speaking  through  Chief  Jus- 
tice Wheeler,  held  that  this  action  of  the 
court  below  was  correct,  and  that  the  court 
did  not  err  In  excluding  said  testimony  upon 
the  ground  that  there  was  better  evidence 
accessible,  his  mother  being  alive,  and  with- 
in reach  of  the  process  of  the  court.  Further 
on  he  says:  "It  has  been  considered  that 
these  entries  stand  on  the  ground  of  family 
acknowledgments,  and  that  they  are  admis- 
sible on  account  of  their  publicity,  without 
proof  that  the  entries  were  made  by  a  mem- 
ber of  the  family.  But  when  better  evidence 
is  shown  to  be  accessible,  they  are  excluded, 
by  the  rule  that  excludes  the  secondary  when 
primary  evidence  can  be  obtained.  When 
admitted,  it  la.  In  genwal,  as  the  declaration 
of  the  persons  by  whom  they  were  made. 
But  they  cannot  be  received  where  the  fa- 
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ther,  motber,  or  other  declarant  is  preeeDt  la 
court,  or  within  reach  of  process."  The  doc- 
trine here  anooanced  wag  again  reaffirmed 
In  the  case  of  Smith  t.  Greer,  10  Tex.  Glr. 
App.  253,  80  S.  W.  IIOS,  and  In  this  last- 
named  case  the  court  held  that  an  entry  in 
a  Bible  Is  Inadmlssihle  If  parents  have  testi- 
fied as  to  the  age  of  the  c^Ud.  A  case,  how- 
ever. In  point,  and  similar  to  the  case  now 
before  ns,  Is  the  case  of  People  t.  Mayne,  118 
Cal.  S16,  50  Pac.  654,  62  Am.  St  Bep.  256. 
Mayne  in  that  case  was  indicted  for  rape  up- 
on a  female  child  under  the  age  of  consent 
There,  the  motber  was  In  court  as  In  this 
case,  and  testified  to  the  age  of  the  child. 
The  state  offered  in  addition  thereto  an  entry 
made  in  the  Bible  by  the  mother  giving  the 
date  of  the  girl's  birth,  and  the  court  in  that 
case  held  that  the  teatlmouy  was  not  admis- 
sible, citiDg  a  number  of  authorities,  and  as 
we  think  the  reasoning  of  the  court  in  that 
case  Is  conclusive  of  the  question  here  In- 
volved, we  therefore  quote  with  approval 
the  following  extract  from  said  opinion: 

"An  entry  in  a  family  Bible  Is  a  written 
declaration  of  a  fact  made  out  of  court,  not 
under  the  sanction  of  an  oath,  or  with  any 
opportunity  to  test  Its  correctness  by  means 
of  cross-examination.  It  Is  but  a  declara- 
tion by  the  person  who  made  the  entry,  and 
Is  of  the  same  character  as  any  other  decla- 
ration, whether  written  or  oral.  Being  made 
In  a  book  where  entries  of  this  nature  are 
often  made.  It  Is  entitled  to  greater  weight 
by  reason  of  Its  formality  than  would  be  a 
similar  verbal  declaration,  but  the  principles 
upon  which  It  is  received  In  evidence  are  the 
same  as  govern  verbal  declarations  of  the 
same  fact  It  Is  hearsay  evidence,  and,  sub- 
ject to  the  general  rule  by  which  that  class 
of  evidence  is  governed,  that  the  fact  sought 
to  be  established  cannot  be  otherwise  shown. 
This  rule  was  formulated  by  Chief  Justice 
Marshall  In  Mima  Queoi  v.  Hepburn,  7 
Grancb.  290  [8  L.  Ed.  34S],  In  the  following 
terms:  'Hearsay  evidence  Is  incompetent 
to  establish  any  specific  fact,  which  fact  is 
In  Its  nature  susceptible  of  being  proved  by 
witnesses  who  speak  from  their  own  know), 
edge.'  Such  evidence  Is  admitted  In  matters 
of  pedigree,  but,  as  Mr.  Greenleaf  says  (Green- 
leaf  on  Evidence,  (  103):  'The  rule  of  admis- 
sion la  restricted  to  the  declarattons  of  de- 
ceased persons  who  were  related  by  blood  or 
marriage  to  the  person.'  Taylor,  in  bis  trea- 
tise on  Evidence,  ninth  edition,  section  641, 
says:  'Where,  however,  the  declarant  Is  him- 
'self  alive  and  capable  of  being  examined, 
his  declarations  will  be  rejected;'  and  in  the 
American  notes  to  this  edition  It  is  said:  *A 
familiar  form  of  record  Is  the  family  Bible. 
Declarations  In  such  form  of  facts  of  pedi- 
gree, made  by  deceased  members  of  the  fam- 
ily, are  competent  evidence  of  the  facts  there- 
in stated.'  See,  also,  Dupoyster  v.  QaganI,  84 
Ky.  ^3  [1  S.  W.  652];  McCausIand  v.  Flem- 
ing, 63  Fa.  30:  I^ggett  v.  Boyd,  3  Wend.  [N. 
Y.]  876;  Greenleaf  v.  Dubuqne,  etc.,  R.  B. 


Co.,  30  Iowa,  801;  Campbell  r.  Wilson,  23 
Tex.  252,  76  Am.  Dec  67;  Robinson  v.  Blake- 
ly,  4  Rich.  [S.  0.1  586,  55  Am.  Dec.  703;  1 
Phillips  on  Evidence,  II  248,  250. 

"Although  the  term  'pedigree'  Indudes  the 
facts  of  birth,  marriage,  and  death,  and  the 
times  when  these  events  happened  (Greoi- 
leaf  tm  Evidence,  |  104),  and  evidence  of 
these  facts  la  pertinent  for  the  purpose  of  es- 
tablishing i>edlgree,  the  several  facts,  or  et- 
thw  of  ttaem,  do  not  thranselves  constitute 
pedigree,  and  a  case  in  which  the  age  of  an 
individual  Is  the  issue  to  be  determined  is 
not  a  case  of  pedigree.  *A  case  Is  not  neces- 
sarily a  case  of  pedigree  because  It  may  in- 
volve questions  of  birth,  parentage,  age,  or 
relationship.  Where  these  questions  are  mere- 
ly incidental  and  the  Judgment  will  simply 
establish  a  debt  or  a  person's  liability  on  a 
contract,  or  his  proper  settlement  as  a  pau- 
per, and  things  of  that  nature,  the  caae  is  not 
one  of  pedigree,  although  questions  of  nur- 
riage,  legitimacy,  death,  or  birth  are  tnd- 
dentally  Inquired  of.'  Eisenlord  v.  Clum, 
126  N.  T.  666  [27  N.  B.  1024.  12  L.  IL  A 
836].  See,  also,  Haines  t.  Guthrie,  U  B.  13 
Q.  B.  Dlv.  818.  In  Leggett  t.  BofC,  supra, 
the  defense  of  Infancy  was  made  to  an  ac- 
tion upon  a  promissory  note,  and  In  support 
of  this  defense  the  family  Bible  of  the  par- 
ents was  ofTered  In  which  the  entry  of  his 
birth  had  been  made  by  bis  mother ;  and  Its 
exclusion  was  npheld  upon  the  ground  that 
the  person  1^  whom  It  was  made  was  In 
court  and  could  have  been  examined.  Camp- 
bell T.  Wilson,  supra,  was  of  the  same  char- 
acter, and  the  evidence  was  excluded  because 
It  was  shown  that  the  mothw  woe  within 
reach  of  the  process  of  the  court  Greenleaf 
V.  Dubuque,  etc.,  R.  R.  Go.,  si^ra,  was  an 
action  to  recover  damages  for  negUgeuce  In 
causing  the  death  of  a  person,  and,  for  the 
purpose  of  establishing  his  age  as  an  elanent 
in  determining  the  amount  of  damages,  the 
plaintiff  was  allowed  to  show  the  date  of  his 
birth  from  an  entry  In  the  family  BlMe. 
This  was  held  to  be  error,  on  the  ground 
that  it  was  not  shown  that  the  pawn  who 
made  the  entry  was  dead.  In  Robinson  v. 
Blakely,  4  Rich.  [S.  C]  586,  55  Am.  Dea 
703,  the  family  register  of  births  and  deaths 
was  held  inadmissible  to  show  the  age  of  tbe 
plaintiff  for  the  purpose  of  determining 
whether  the  action  was  barred  by  the  statute 
of  limitations,  upon  the  ground  that  4be  fe- 
tber  who  made  the  entry  was  still  alive,  the 
court  saying:  These  oitries  stand  on  no 
higher  footing  than  other  declarations,  and 
are  entitled  to  no  higher  consideration,  excei't 
that  if  made  at  tbe  time  the  fact  occurred 
they  are  more  reliable.*  The  admisdbUIty  in 
evidence  of  these  facts  is  limited  by  Mr 
Greenleaf  In  tbe  section  above  refored  to, 
to  cases  where  they  arise  incidentally  and  In 
relation  to  pedigree  as  follows:  Thus  an 
entry  by  a  deceased  parent  or  othw  r^tlve, 
made  In  a  Bible,  family  missal,  or  any  other 
book,  or  In  any  documoit  or  paper,  stating 
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tbe  fact  or  date  of  the  btrtta,  marriage,  or 
deatb  of  a  child  or  other  relative,  la  regard- 
ed as  the  declaration  of  such  parent  or  rela- 
tive In  a  matter  of  pedigree.'  Taylor  aays 
(Taylor  on  Bvldence,  650) :  'Entries  made 
by  a  parent  or  relation  In  Bibles,  prayer 
books,  missals,  almanacs,  or,  Indeed,  In  any 
other  book,  or  In  any  document  or  paper, 
stating  the  fact  and  date  of  the  birth,  mar- 
riage, or  deatb  of  a  child  or  other  relation, 
are  also  evidence  In  pedigree  cases  as  being 
written  declarations  of  the  deceased  persons 
who  respectively  made  tbem.' 

"The  entry  In  the  Bible  In  the  present  caee 
was  shown  to  have  been  made  by  Mrs.  Ship- 
ton,  and,  as  she  was  present  In  court  and  had 
testified  to  the  date  of  the  child's  birth,  It 
was  not  competent  for  the  pnoecntlon  to 
introduce  as  a  piece  of  substantive  evldrace 
In  support  of  this  Issue  her  written  declara- 
tion made  several  years  previously.  Nor 
can  It  be  said  that  the  error  was  harmless. 
The  evidence  was  not  cumulative,  but  was  of 
an  entirely  diCtereait  character  from  any  oth- 
er evidence  in  reference  to  the  child's  age, 
and  the  Jury  may  well  have  given  it  a  credit 
by  reason  of  its  formality  and  apparent  an- 
thentlclty  which  would  not  grant  to  the  liv- 
iDg  witness  who  testified  respecting  the  age." 

Believing,  therefore,  that  the  action  of  the 
court  below  in  admitting  this  leaf  of  the 
family  Bible  was  error,  and  that  said  error 
was  hurtful  to  the  appellant,  and  that  the 
Jury  were  probably  Influenced  by  this  testi- 
mony, as  streugthenlng  the  testimony  of  the 
mother  as  to  the  age  of  the  child,  In  a  case 
where  the  issue  of  age  was  sharply  drawn  as 
In  this  case.  It  was  of  such  a  harmful  charac- 
ter as  to  require  a  reversal  of  the  case. 
However,  there  are  several  other  questions 
In  the  record  that  we  deem  it  proper  should 
be  noticed. 

2.  On  the  trial  of  the  case  when  Mrs.  Jen- 
nie Scurlock.  the  mother  of  the  proEecutrlx, 
was  upou  the  witness  stand  testifying,  the 
state  asked  this  witness  whether  she  saw 
anything  during  the  time  the  appellant  board- 
ed at  her  house  that  would  arouse  suspicion 
In  her  mind  of  the  existence  of  an  intimacy 
between  defendant  and  her  daughter,  Benonl 
May  Scurlock,  and  if  so  state  what  it  was. 
This  question  was  objected  to  by  appellant, 
which  objection  was  overruled,  and  the  wit- 
ness answered,  over  the  objection  of  appel- 
lant,  to  the  effect  that  she  did  not  see  any- 
thing while  he  was  boarding  there  that  show- 
ed Intimacy,  but  that  after  api>ellant  left  her 
house  she  found  something  that  did  arouse 
her  suspicions;  that  she  saw  some  letters 
addressed  to  Benonl  May  Scurlock  In  defend- 
ant's handwriting;  that  she  found  some  of 
tbem  in  Benonl  May  Scurlock's  trunk,  and 
one  In  ft  tomato  can  In  -the  garden.  This 
testimony  was  objected  to  on  the  ground  that 
It  was  Irrelevant  and  Immaterial  In  that  the 
gaestlon  called  for  the  conclusion  of  the  wit- 
ness, and  the  testimony  itself  was  too  In- 
definite In  Its  nature  to  throw  any  light  up- 


on any  issue  in  the  case,  and.  the  contents 
of  the  letters  not  being  disclosed,  the  infer- 
ence that  they  showed  an  Intimacy  between 
defendant  and  Benoni  May  Scurlock  arose 
out  of  the  nature  of  the  question,  and  was 
calculated  to  impress  the  Jury  that  the  con- 
tents of  the  letters  were  of  a  nature  that 
demonstrated  an  Improper  Intimacy  to  have 
existed  between  d^endant  and  the  prosecu- 
trix. This  action  of  the  court  was  reserved 
by  bill  of  exceptions,  and  In  permitting  this 
testimony  we*  think  the  court  below  erred. 
The  letters  were  not  before  the  Jury.-  What 
the  contents  of  the  letters  were  no  one  knew, 
and  It  Is  elementary  that  a  witness  will  not 
be  permitted  to  give  the  conclusion  reached 
In  his  mind  as  to  what  a  writing  contained, 
or  the  meaning  of  a  writing,  but  If  the  letters 
were  properly  proved  up,  they  might  be  ad- 
missible In  a  proper  case,  and  it  would  be 
the  province  of  the  Jury  to  draw  the  Infer- 
ence from  the  letters  or  conclusion  from  the 
letters,  but  It  Is  not  the  province  of  the  wit- 
ness so  to  do.  We,  therefore,  hold  that  the 
court  erred  in  allowing  Mrs.  Scurlock  to  tes- 
tify as  to  the  Inference  or  conclusion  that 
she  came  to  from  reading  the  letters.  An  in- 
spection of  the  record  in  this  case  shows  that 
appellant  was  boarding  at  the  home  of  Mr. 
and  Mrs.  Scurlock,  the  father  and  mother  of 
the  prosecutrix,  and  the  prosecutrix  testified 
that  in  April,  1907,  she  and  appellant  took  a 
stroll  In  the  woods  from  the  little  village  of 
Bronson,  and  went  about  a  mile  and  a  half 
from  home,  they  taking  a  target  rifle  along 
with  tbem,  and  were  shooting  at  birds  and 
gathering  violets,  and  while  on  this  trip  ap- 
pellant had  Intercourse  vith  her.  This  was 
all  the  testimony  that  was  offered  in  the 
case,  and  in  view  of  the  case  as  made  by  tbe 
state,  we  think  that  this  testimony  <tf  the 
conclusion  drawn  by  the  mother  of  prosecu- 
trix was  hurtful  and  prejudicial. 

3.  Appellant  also  excepted  to  the  action  of 
the  court  In  permitting  the  state  to  prove  by 
the  prosecutrix,  Benonl  May  Scurlock,  while 
on  the  witness  stand,  that  appellant  bad 
made  her  a  present  of  some  candies  and  a 
ring.  The  bill  of  exception  fails  to  disclose 
whether  these  presents  were  made  before  or 
after  the  act  of  intercourse.  However,  the 
question  that  was  asked  was  whether  the  de- 
fendant while  boarding  at  her  father's  house, 
and  prior  to  the  time  of  the  intercourse,  bad 
made  her  any  presents  or  not  The  witness 
answered  that  he  had,  but  did  not  say  wheth- 
er before  or  after  the  act  of  intercourse. 
However,  we  are  inclined  to  hold  that  this 
testimony  was  admissible.  We  tbluk  it  Is 
always  admissible  In  a  case  of  rape  of  a 
female  under  the  age  of  consent  to  show  any 
Intimate  relatloushlp  that-  might  exist  be- 
tween the  appellant  and  the  prosecutrix,  es- 
pecially in  a  case  of  this  sort,  where  the  tes- 
timony shows  that  the  intercourse  was  had 
with  the  full  consent  of  the  prosecutrix,  as  a 
circumstance  to  show  the  willingness  on  tbe 
part  of  the  prosecutrix  to  enter  Into  the  act 


Digitized  by 


Google 


678 


124  80UTHWBSTEBN  BBPOBTBB. 


of  Interconraa.  While  It  la  troe  want  of  oon- 
mnt  is  wholly  Immaterial  In  a  case  of  this 
flort,  however  it  might  be  that  a  story  would 
flonnd  nnreasonable  that  a  girl  would  will- 
ingly enter  into  this  act  of  Intercourse  with 
a  party  In  the  absence  of  any  drcnmstance 
showing  familiarity  or  allurements  preceding 
tbe  act  We  think  this  testimony  was  ad- 
missible as  a  drcnmstance  to  throw  l^ht  up- 
on the  act  of  intercourse.  Battles  t.  State, 
63  Tex.  Cr.  B.  202,  10&  S.  W..195. 

4.  On  the  trial  of  the  case  the  appellant 
offered  the  witness  Bertie  Gray,  who  testified 
that  she  was  a  cousin  of  the  prosecutrix, 
Benonl  May  Scurlock,  and  that  they  had  liv- 
ed close  to  each  other,  and  had  been  boon 
companions  all  their  Uvea,  and  that  she,  Ber- 
tie Gray,  was  bom  December  5,  1888,  and 
that  Benonl  May  Scurlock,  her  cousin,  was 
bom  July  7, 189a  She  further  testified  that 
they  were  both  about  the  same  age,  wore  one 
anothw'B  cloOies,  and  that  she  had  always 
been  told  previous  to  this  as  a  pert  of  the 
family  history  that  she,  the  witness,  was  a 
year  and  seven  months  older  than  prosecu- 
trix, Benonl  May  Scnrtock.  They  both 
weighed  aboat  the  same,  and  were  about  the 
same  height  Now,  thai,  the  state  placed  up- 
on the  stand  the  witness  B.  8.  Noble,  In  re- 
buttal, who  testified  that  on  a  former  trial  of 
the  case  tbe  witness  Bertie  Gray  testified 
that  she  was  bom  in  December,  1889,  and 
that  she  was  a  year,  seven  months,  and  two 
days  olHee  than  the  prosecntriz,  Benonl  May 
ficurloc^.  Now,  the  appellant  in  his  motion 
for  a  nev  trial  complains  that  the  conrt  erred 
in  not  charging  the  jnry  for  what  purpose 
the  testimony  of  the  witness  Noble  was  Intro- 
duced; that  Js,  that  said  testimony  could 
not  be  nsed  towards  establishing  the  age  of 
fbe  prosecQtrlx,  Benonl  May  Scnilock,  but 
that  same  conid  only  be  considered  by  the 
jnry  as  affecting  the  credibility  of  Miss  Ber- 
tie Gray.  It  has  been  repeatedly  held  by 
this  court  that  where  impeaching  testimo- 
ny is  IntTOdnced,  if  the  same  conld  be  nsed 
for  the  purpose  of  establishing  any  fact  In 
tb.e  case  other  than  as  affecting  the  credibil- 
ity of  the  witness,  that  it  is  the  duty  of  the 
court  to  limit  such  testimony.  We,  there- 
fore, hold  that  npon  another  trial  of  this 
case  if  the  testimony  sfaonld  be  offered  by 
the  state  to  Impeach  the  witness  Miss  Ber- 
tie Gray  as  to  her  statement  of  het  age,  and 
as  contradictory  thereof,  that  the  court  in  its 
charge  to  the  jnir  should  limit  the  dfect  of 
such  testimony,  and  to  substantially  direct 
the  jury  that  the  same  could  only  be  consld- 
ereA  as  affecting  the  credibility  of  the  wit^ 
ness,  and  for  no  other  purpose. 

5.  In  the  brief  of  counsel  for  appellant 
complaint  is  made  to  the  following  paragraph 
of  the  court's  charge:  "It  haying  been  devel- 
oped in  this  trial,  without  objection,  that 
there  bad  been  one  or  more  former  trials  of 
this  case,  and  that  defendant  had  once  be«L 
convicted  and  obtained  a  new  trial,  it  be- 
comes proper,  and  I  now  Instruct  you,  -Qiat 


none  of  these  former  proceedlnga  ahould  in 
any  d^ree  influence  your  action  in  deto^ 
mining  the  Issue  of  guilt  on  this  trial,  nor 
should  the  same  be  tefrared  to  or  discussed 
by  you  with  any  such  view  or  purpose  or 
vrith  the  view  or  purpose  of  Influencing  the 
action  or  opinion  of  any  other  juryman." 
There  Is  no  complaint  of  this  charge  in  the 
motion  for  new  trial,  and  therefore  the  same 
Is  not  before  this  court  In  such  shape  as  it 
can  be  considered. 

6L  Appellant's  bill  of  exceptions  No.  4  com- 
plains that  the  court  below  erred  In  permit- 
ting the  witness  Byerly  to  testify  that  the 
appellant  Rowan,  came  to  him  some  time 
between  the  month  of  September  and  Chris^ 
mas  of  the  year  1907,  and  told  blm  that  he 
had  had  a  trial,  and  had  heen  convicted,  and 
got  a  new  trial.  Witness  told  him  he  was 
glad  of  it  and  then  said  to  appellant:  **Row- 
an,  that  was  a  kind  of  a  batcbed-np  matter 
anyhow  agaiiwt  yon,  was  it  not?'  Aroellant 
replied,  ''Well,  no,  I  was  really  guilty;  but  I 
am  out  on  bond  now,  have  got  a  new  trial, 
and  I  will  damn  sure  beat  it  next  time." 
This  testimony  was  objected  to  on  tiie  trial 
of  tile  case  npon  the  following  grounds: 
lliat  same  was  In  the  nature  of  a  l^al  con- 
clusion, and  was  not  the  statonent  of  a  fact, 
and  that  said  statement  of  the  def«ulant  as 
testified  to  by  the  witnras  was  not  the  ad- 
mission or  omfession  on  his  part  that  be  had 
done  any  act  constltnting  a  violation  of  law, 
and  because  said  purported  statement  of  the 
d^endant  to  the  effect  that  he  was  really 
guilty  was  calculated  to  be  taken  by  the  joiy 
as  a  plea  of  guilty  to  the  charge  preferred, 
and  to  have  embraced  within  its  meaning 
all  the  elements  of  the  offense  with  which  be 
stands  chaiged,  and  because  said  totlmony. 
in  view  of  the  fact  that  the  only  Issoe  made 
<m  the  trial  was  as  to  the  age  of  the  injured 
party  in  the  spring  of  1907,  and  as  to  wheth- 
er she  was  under  15  years  (dd  at  that  time, 
was  specially  hurtful  on  partlcolar  Is- 
sue, to  wit,  the  age  of  the  girl.  Now.  the 
first  part  ot  the  witness*  testimony,  that  the 
appellant  told  him  that  he  had  been  convict- 
ed and  obtained  a  new  trial,  while  inadmis- 
sible, is  not  objected  to,  but  the  bill  of  excep- 
tions is  to  that  portion  of  the  witness'  testi- 
mony that  an>ellant  told  him  he  was  really 
gnllty,  the  counsel  contending  that  this  was 
but  a  conclusion  of  the  witness,  and  that 
the  same  may  have  been  meant  by  the  appel- 
lant to  mean  that  he  had  interooorse  with 
the  glri,  but  was  not  an  admlaslon  that  the 
girl  was  under  IB  yean  of  age,  and  that  the 
testimony  was  hurtful  because  of  that  fact 
and.  If  the  court  admitted  It,  it  should  have 
gone  further,  and  have  ^ven  a  meaning  to 
the  language  used.  Counsel  for  appellant 
have  cited  us  to  no  authority  anstaintaig  thdr 
position,  and  we  are  coustmlned  to  tiold  that 
the  tostlmony  that  be  was  gnllty  wu  ad- 
missible, and,  as  to  Its  m«ining,  it  most  bave 
hem  left  to  the  jury  to  be  construed  in  the 
light  of  the  snrnnmdlng  drcnmstances. 
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7.  The  ninth  Kroxnid  of  the  motion  for  a 
neir  trial  claims  that  there  Is  a  variance  be- 
tween the  blU  of  Indictment  and  the  proof; 
that  the  bill  of  Indictment  allefces  the  name 
of  the  prosecutrix  to  be  Benanl  May  Scnr- 
lock  while  the  proof  showed  that  the  name 
of  the  prosecutrix  was  Benonl  May  Scnr- 
lock.  When  the  prosecutrix  took  the  stand 
she  testified  that  her  name  was  Benonl  Bird 
May  Scurlock,  hut  that  the  name  she  usually 
went  by  was  Benonl  May  Scurlock,  and  there 
Is  no  testimony  In  the  case  that  she  was  ever 
called  Benanl  May  Scurlock,  and  that  this 
was  such  a  Tarlaiice  as  entitled  appellant  to 
an  acquittal.  The  record  discloses  that  after 
the  witness  Benonl  May  Bcnrlock  had  testi- 
fied appelant  moved  the  court  to  instruct  a 
verdict  because  of  the  variance,  and  the  ques- 
tion before  this  court  Is,  was  there  such  a 
variance  as  would  defeat  this  prosecution  un- 
der the  Indictment?  If  we  should  hold  that 
there  Is  a  variance  In  this  case,  it  must  be 
upon  the  grounds  that  the  two  names  are  not 
Idem  sonans.  Mr.  Abbott,  In  his  Trial  Brief, 
f  680,  lays  down  the  following  rule:  "A  var- 
iance is  not  now  regarded  as  material  unless 
It  Is  such  as  might  mislead  the  defense,  or 
might  expose  the  accused  to  the  danger  of 
being  put  twice  In  jeopardy  for  the  same  of- 
fense." And  Mr.  Rice,  In  his  valuable  work 
on  Evidence,  lays  down  the  following  rule: 
"There  Is  a  rule  of  growing  importance  by 
which  courts,  for  many  years,  have  evinced, 
by  their  decisions,  a  disposition  to  recede 
from  the  fading  adherence  to  common-law 
technicalities,  and  hold  rather  to  substance 
than  mere  form.  Modem  decisions  conform 
to  the  rule  that  a  variance,  to  be  material, 
must  be  such  as  to  mislead  the  opposite  party 
to  his  prejudice,  and  hence  the  doctrine  of 
idem  sonans  has  been  much  enlarged  by 
modem  decisions,  to  conform  to  the  above 
salntary  mle.  The  law  does  not  treat  every 
slight  variance.  If  trivial,  such  as  the  omis- 
sion of  a  letter  In  the  name,  as  fatal.  The 
variance  should  be  a  substantial  and  mate- 
rial one  to  be  fatal."  See  section  123,  vol. 
S.  It  may  be  said  to  be  wholly  immaterial 
lis  to  how  the  word  Is  spelled.  If  practical- 
ly they  have  the  same  sound  they  will  be  re- 
garded as  idem  sonans,  and  If  the  words 
bare  the  same  sound  then  there  Is  no  fatal 
-variance,  although  the  two  names  may  have 
1>een  spelled  slightly  different.  See  Parch- 
man  v.  State,  2  Tex.  App.  228,  27  Am.  Rep. 
435.  And  If  the  words  can  be  sounded  alike, 
without  disturbing  the  power  of  the  letters 
that  Is  found  In  the  variant  orthography,  the 
variance  will  be  immaterial.  See  Adams  v. 
State,  67  Ala.  8&.  Also  see  the  cases  of  Hen- 
ry V.  State,  7  Tex.  App.  388,  and  Spoonemore 
V.  State,  2S  Tex.  App.  358,  8  S.  W.  280.  Iden- 
tity of  sound  may  be  regarded  as  a  surer 
method  of  designating  the  names  of  persons 
than  that  of  depending  upon  mere  identity 
In  the  orthography.    The  rale  seems  to  be 


that  the  doctrine  of  Idem  sonans  should  not 
be  too  rigidly  enforced,  and  the  principal 
question  in  all  cases  should  be  as  to  the  ma- 
teriality of  the  variance,  which  becomes  a 
fact  to  be  determined  by  a  jury.  In  an  early 
case  the  Supreme  Court  of  Illinois  baa  held, 
where  material  variance  was  claimed  In  the 
names  of  a  conveyance,  that,  Michael  Alleu, 
named  In  the  deed  as  grantor,  was,  presump- 
tively, Blichael  Allalne,  grantee  of  the  same 
inroperty,  as,  also,  that  Otolne  Allalne  was, 
prestmiptively,  Antolne  Allalne.  See  Cbln- 
Iquy  V.  CbthoUc  Bishop  of  Chicago,  4i  111. 
148;  and  see  cases  cited  In  Rapalje's  Crim- 
inal Procedure,  i  83,  In  which  a  great  num- 
ber of  cases  are  tabulated.  It  may  be  said 
that  the  decisions  of  the  different  courts  are 
not  uniform  upon  this  subject,  and  that  we 
can  find  authorities  both  ways  npon  the  sub- 
ject, one  line  of  authorities  holding  that  If  a 
vowel  is  substituted  that  gives  to  the  Instm- 
meat  a  different  sound,  then  It  Is  a  variance, 
and  others  holding  that  the  mere  fact  of  the 
change  of  the  vowel  giving  it  a  different 
sound  would  not  be  a  variance.  However, 
"o"  sometimes  is  given  the  sound  of  '"a,"  and 
"a"  sometimes  the  sound  of  "o."  We  there- 
fore hold  in  this  case  that  ''Benonl"  and 
"Benanl"  are  practically  idem  sonans,  and 
that  the  variance  la  not  of  sufficient  mate- 
riality as  could  midead  the  defease,  and  a 
conviction  for  rape  upon  a  girl  by  the  name 
of  "Benonl"  where  the  Indictment  charged 
"Benanr*  would  be  a  complete  protection, 
and  in  view  of  her  testimony  there  could  be 
no  danger  of  appellant  being  put  In  jeopardy 
for  the  same  offense. 

We  therefore  overrale  appellant's  conten- 
tion that  there  la  a  variance;  but,  for  the 
errors  Indicated,  the  Judgmoit  la  xerersed 
and  the  cause  la  remanded. 


DBCKARD  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas,  Jan.  19, 

1910.) 

1.  Cbimikal  Law  (8  680*)  —  CoHTiinjAHOi — 

DiSCBETION  OF  COUST. 

The  granting  or  refusing  of  a  conttnoance 
is  largely  a  matter  of  discretion. 

[Eld.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  i  1311 ;  Dec.  Dig.  f  586.*] 

2.  Criminai.  Law  ^  608*)  —  Cowtirdance — 
Secokd  Application. 

NothlQfr  will  be  preanmed  to  aid  a  second 
application  for  a  cootinuance  in  a  criminal  case. 

[Eld.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  1  136S ;  Dec  Dig.  i  G08.*] 

3.  Criminal  Law  (J  5W*)  —  Continuance — 
Absent  Witness— Fuqitivb  fbou  Jusrrics. 

A  continuance  viU  not  be  granted  lo  a 
criminal  case  to  procnre  the  testimiHiy  of  a  fugi- 
tive from  justice,  whose  whereab(nits  is  un- 
known. 

[FA.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  SI  1321.  1332;  Dec  Dig.  <  5»4.*1 
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4.  CBnnNAL  Law  (i  588*)  —  CoNTiwuAircr  — 
DiscBETioN  or  Trial  Coubt^Lack  or  Diu- 

OBNCE. 

A  criminal  case  had  been  pendinz  for  abont 
two  years,  and  a  formal  applicatloQ  by  accused 
for  a  continuaDCe  was  allowed  at  one  term  be- 
cause of  the  absence  of  a  witness,  and  at  other 
terms  the  case  was  either  not  set  for  trial,  or,  If 
set,  was  continued  upon  consent  based  upon 
statements  of  accused's  counsel  that  he  hoped  to 
procure  the  absent  witness  at  the  next  term, 
and  that  the  same  facts  could  not  be  proved  by 
other  witnesses,  during  all  of  which  time  it 
was  not  claimed  that  the  facts  could  be  proved 
by  P.  until  accused  applied  for  a  continuance  to 
procure  his  testimony.  Tbe  application,  refttsal 
of  whieft  is  <>omp]ained  of,  showed  that  the  wit- 
ness lived  at  a  town  In  the  venue  county,  but 
was  temporarily  absent  In  an  adjoining  county. 
All  parts  of  such  county  were  accessible  by  rail- 
road from  the  place  of  trial.  The  only  showing 
of  diligence  was  a  request  during  the  trial  for 
an  attachment  for  the  witness  to  such  adjoining 
county,  but  it  did  not  appear  whether  It  was 
issued,  or,  if  so,  what  disposition  was  made  of 
it,  and  no  motion  was  made  to  suspend  trial 
until  the  witness  arrived.  Held,  that  there  was 
no  abuse  of  discretion  In  denying  the  continu- 
ance. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  §§  1335-3341 ;  Dec  Dig.  fi  598.*] 

Appeal  from  District  Court,  Nacogdoches 
County;  James  I.  Perictiis,  Judge. 

Laura  Deckard  was  convicted  of  man- 
Blaugbter,  and  she  appeals.  Affirmed. 

King  &  King,  for  appellant  F.  j.  McCord, 
AsBt  Attj.  Qen.,  tot  the  State. 

HAMSEY,  J.  On  an  Indictment  charging 
her  frith  thA  murder  of  her  husband,  Ellt 
Deckard,  filed  Id  the  district  court  of  Nacog- 
doches county  on  the  20th  day  of  ManA,  1807, 
appellant  was  at  a  trial  held  on  April  12, 
1909,  convicted  of  the  offense  of  manslangh- 
.ter,  and  her  punishment  assessed  at  confine- 
ment In  the  penitentiary  for  two  years. 

That  the  appellant  shot  and  killed  her  hus- 
band Is  not  denied  In  the  testimony.  She  In- 
terposed a  plea  of  self-defense.  The  testi- 
mony of  the  state  distinctly  natives  any 
self-defense,  but  accounts  for  the  killing  on 
the  ground  of  Jealousy  entertained  by  appel- 
lant on  accoant  of  the  attentions  to  and  Im- 
proper conduct  of  her  husband  with  another 
woman.  The  only  eyewitness  produced  was 
Joe  Windham,  a  negro,  whose  testimony  is 
Tlgorously  assailed,  and  it  was  shown  by  a 
number  of  witnesses  who  heard  his  evidence 
on  the  examining  trial  that  he  had  given 
an  account  of  the  circumstances  at  the  time 
80  far  as  observed  by  him  in  harmony  with 
appellant's  plea  of  self-defense,  and  had  also 
stated  that  at  the  Immediate  time  the  gun  was 
fired  he  was  behind  a  tree,  and  did  not  see  It 
However,  several  witnesses  for  the  state  tes- 
tified denying  that  he  had  so  testified  on  the 
examining  trial. 

As  stated  by  counsel  for  appellant,  tbe  only 
question  of  any  Importance  relates  to  the  ac- 
tion of  the  court  in  orerrullng  the  application 
for  continuance.  This  application  was  based 
upon  the  absence  and  want  of  tbe  testimony 


of  two  witnesses.  J.  Will  Harrison  aid  Fred 
Patrick.  The  dlligenoe  as  to  Patrick  op  to 
the  time  the  case  was  called  for  trial  was 
clearly  sufficient,  and  the  application  also 
averred  that  he  had  been  In  attendance  as  a 
witness  at  all  times  theretofore  In  obedience 
to  the  process  served  on  him,  and  had  never 
disobeyed  the  process  so  served  upon  htm  im- 
tll  this  term  of  the  court.  The  facts  expected 
to  be  proven  are  as  follows:  'That  on  the 
day  of  the  alleged  homicide  they  resided  at 
Sacul,  In  Nacogdoches  county,  Tex.,  and  were 
engaged  In  cutting,  hauling,  and  deliverhig 
pine  logs  to  a  sawmill  near  said  place;  that 
Harrison  had  deceased.  Kit  Deckard,  employ- 
ed upon  the  day  that  he  was  killed,  cutting 
stodLS;  that  the  deceased  and  the  defendant 
had  a  very  sick  child  with  pneumonia  during 
said  time,  nnd  deceased  had  asked  to  be  re- 
lieved from  his  employment  the  two  days 
prior  to  the  killing  in  order  that  he  might  go 
home  and  remain  with  his  wife  and  assist  her 
in  the  care  of  the  said  child,  which  was  tbea 
very  low,  but  that  deceased  did  not  go  hotoe 
during  said  two  days  and  remain  with  said 
child  and  wife,  but  was  near  where  he  was 
at  work  with  another  negro  woman,  the  last 
fact  being  stated  to  the  witnesses  the  de- 
ceased; that,  they  were  presoit  on  the  morn- 
ing deceased  was  killed,  and  saw  the  eotiie 
transaction,  and  that  they  were  nearer  to 
the  trouble  than  any  other  witness  except 
Joe  Windham,  a  negro  man,  who  had  gotten 
behind  a  tree  when  the  trouble  came  up  and 
could  not  see  tbe  parties;  that,  when  the  de- 
fendant came  to  where  they  were  at  work, 
they  beard  her  ask  the  deceased  why  he  had 
not  come  home,  and  assisted  with  the  sick 
child  the  two  days  before,  and  heard  her  fur- 
ther ask  him  where  that  woman  was  that  he 
had  stayed  with  during  said  two  days;  that 
deceased  b^n  cursing  and  abushig  the  de- 
fendant, and  told  her  that  ahe  had  better  go 
on  home,  or  be  would  give  her  a  dam  good 
whipping;  that  defendant  replied  that  she 
was  looking  for  that  woman  that  he  had 
stayed  with  the  two  days  before,  when  de- 
ceased cursed  defendant  for  a  dam  bltdi,  and 
said  if  she  did  not  go  home  that  he  woold 
make  her  go,  and  stated  that  It  was  none  of 
her  dam  business  where  he  had  stayed  the 
two  days  before,  and  told  her  that  If  she  did 
not  go  home  that  he  would  whip  h^  oat  of 
her,  and  that  at  that  time  deceased  reached 
to  the  ground  and  got  hold  of  a  handle  of  an 
ax,  and  started  to  raise  up  with  same,  telling 
the  defendant  that  If  she  did  not  go  home 
that  he  would  knock  hell  out  of  her,  and 
would  beat  her  dam  brains  out,  when  defoid- 
ant  shot  deceased,  as  he  was  strai^tenlog  op 
with  the  ax  In  his  hand,  making  the  state- 
ment above  referred  to;  that  defendant  re- 
marked to  the  witness,  Harrison.  'Oh:  Hr. 
Harrison,  I  did  not  want  any-  trouble  wttb 
Kit  (meaning  deceased).  I  was  looking  for 
that  woman' — that  deceased  was  very  angry 
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and  had  picked  up  tbe  ax  as  he  made  the 
Btatement,  and  turned  towards  defendant  as 
If  to  sUrt  at  her  with  the  ax;  that  they  were 
onl7  abont  eevesa  or  ^ght  feet  apart  at  the 
time  of  tbe  shooting,  and  that  deceased  was 
a  n^ro  man  about  35  yem  of  age,  and  de- 
fendant was  bis  wife  abont  28  years  of  age ; 
that  deceased  would  weigh  about  160  pounds ; 
that  there  was  no  one  else  present  ercept 
the  state's  witness,  Joe  Windham,  and  that 
he  had  gotten  behind  a  large  tree,  and  did 
not  see  tbe  trouble." 

In  addition  to  the  necessaiy  statutory  aver^ 
ments,  the  following  additional  matter  Is  In- 
cluded in  the  appllcatlou:  "In  connection 
with  this  application  and  as  a  part  hereof, 
this  defendant  would  show  to  the  court  that 
she  is  a  negro  woman  about  28  years  of  age ; 
that  tbe  deceased  was  her  husband  and  was 
about  35  years  of  age;  that  the  two  witnesses 
J.  Will  Harrison  and  Fred  Patrick  are  both 
white  men,  the  one  about  36  years  of  age, 
and  the  other  abont  24  years  of  age,  and  were 
Ibe  only  eyewitnesses  to  tbe  trai^ctlaQ 
and  tbe  only  parties  present,  save  and  except 
Joe  Windham,  a  negro  man,  who,  as  soon  as 
deceased  began  to  cnrse,  abuse,  and  threaten 
defendant,  got  behind  a  la^  tree,  and  saw 
none  of  the  tran8actl(m  to  which  the  two  wit- 
nesses named  now  absent  frmn  this  court 
would  testify;  that  defendant  is  informed 
that  the  said  witness  Joe  Windham,  now  In 
attendance  upon  thto  court,  proposes  to  testi- 
fy that  be  saw  all  of  said  dlfflcolty,  and  that 
defendant  herein  without  cause  or  provoca- 
tion shot  deceased:  that  said  witness  Joe 
Wiqdham  llTes  in  the  Immediate  community 
with  an  the  lelatlra  of  the  deceased,  and 
has  testified  heretofore  at  the  examining  trial 
that  he  did  not  see  all  of  tiie  difficulty,  but 
now  proposes  to  change  all  of  his  testimony 
so  as  to  show  that  he  saw  tbe  entire  transac- 
tion, and  that  defendant  was  in  the  wrong, 
and  the  testimony  of  said  absent  witness^, 
each  of  whom  could  hare  no  Interest  In  this 
cause,  will  not  only  estebllsh  that  the  defend- 
ant acted  In  self-defense,  but  that  aaid  wit- 
ness  Windham  did  not  see  the  transaction 
when  the  shot  was  fired,  and  would  therefore 
impeadk  and  contradict  the  testimony  of  the 
said  witness  upon  whose  testimony  the  stete 
now  relies  tm  a  couTlctlon." 

This  bill  of  exertion  is  allowed  by  the 
court  with  the  following  qualification:  "The 
witness  HarrlsMi  was  not  only  shown  to  be 
a  nonreeidait  of  the  stete,  whose  reiridence 
was  unknown,  but  also  was  and  had  been 
for  some  two  years  a  fugitive  from  Justice, 
charged  with  crimes  in  Navarro  conn^  and 
perhaps  other  counties  of  this  state,  and  that 
the  officers  having  process  for  him  had  never 
been  able  to  effect  his  arrest  or  to  locate  him. 
As  to  tbe  witness  Patrick,  I  acted  in  over- 
mling  the  application  npon  the  following 
drcnmstances:  The  case  had  been  before 
me  personally  from  tbe  time  the  Indictment 
was  filed  (some  two  yesrs).  It  had  been  con- 
tinued at  one  term  upon  the  formal  appllca- 


tkm  of  the  defendant  (as  shown  by  the  rec- 
ord), this  oontinnance  being  cm  account  of 
the  absence  of  the  witness  Harrison.  At  the 
other  terms  the  case  was  either  not  set  for 
trial,  w,  if  set  down  for  a  particular  day  and 
a  special  venire  ordered,  it  was,  on  each  oc- 
casion, called  up  b^ore  such  day  had  been 
reached  and  continued  generally  np(Hi  a  sort 
of  quasi  consent  based  upon  tbe  accepted 
statement  of  defendant's  counsel  that  the 
witness  Harrison  had  not  been  found,  that 
he  had  recent  information  of  his  where- 
abouts, and  hoped  to  procure  his  attendance 
by  the  next  term,  and  that  he  could  not  prove 
the  same  facts  by  other  witnesses.  Notice 
would  then  be  given  that  the  case  had  t>een 
continued  and  that  tbe  witnesses  and  special 
venire  need  not  attend,  etc.  On  this  account, 
there  was  no  call  ot  tbe  witnesses  made  and 
no  means  of  knowing  whether  Patrick  was 
present  or  not,  and  during  all  these  proceed- 
ings nothing  was  ever  said  ot  Patrick  being 
a  material  witness,  or  that  the  facts  now 
claimed  to  be  within  hla  knowledge  could  be 
proved  by  him  (note  that  as  set  out  in  the 
application  th^  are  tbe  same  as  by  Har- 
rison), but,  on  the  contrary,  I  was  always 
given  to  understand  that  these  facts  could 
only  be  proven  by  Harrison  and  by  no  other 
witness.  I  respectfully  call  tbe  court's  at- 
tention, also,  to  the  following  facte  In  rela- 
tion to  this  application  In  so  far  as  based 
upon  tbe  absence  of  the  witness  Patrick.  The 
application  shows  the  residence  of  Patrick  to 
be  Sacnl,  a  stetlon  in  Nacogdodies  county,  on 
T.  &  N.  O.  R.  R.,  only  about  one  hour's  run 
by  railroad  from  the  town  of  Kacogdodies. 
He  la  said  to  be  temporarily  In  Cherokee 
county  working  at  a  sawmllL  Cherokee 
conn^  adjoins  Naoogdoehea  county  and  all 
parte  of  It  have  inmiedlate  and  direct  cau- 
nection  witb  the  town  of  Nacogdoches  by  T. 
&  N.  O.,  H.  B.  A  W.  T.,  and  Cotton  Belt 
Railroads,  and  practically  all  tbe  sawmUIs 
tn  Cherokee  county  are  located  on  or  near 
one  or  Uie  other  <st  these  roads ;  that  is,  T. 
ft  N.  O.  or  Cotton  Belt.  Upon  the  overrul- 
ing <3t  the  application,  an  attecbmoit  to  Cher- 
okee county  returnable  Instanter  was  ordered 
In  behalf  of  detoidant  for  witness  Patrlt^ 
The  trial  occupied  some  two  days,  and  the 
motion  for  a  new  trial  was  not  acted  upon 
until  some  two  weeks  after  the  trial  and  con- 
viction. During  the  trial  no  motion  was 
made  to  suspend  same  to  await  the  comlog 
of  the  witness  and  after  the  conviction  no 
affidavit  (Xt  the  witness  supporting  the  state- 
ment of  what  be  would  testify  was  ever 
made  or.  If  made,  was  ever  called  to  the  at- 
tention of  tbe  conrt.  If  such  affidavit  had 
been  pres^ted,  I  doubtless  wonld  have  grant- 
ed a  new  trial.  From  the  forgoing  circum- 
stances I  did  not  believe  when  overruling  the 
application  that  Patrick  (If  there  was,  In 
fact,  such  person)  would  testis  to  such  facte 
as  claimed,  and  I  have  been  confirmed  fully 
in  that  behalf  by  the  developmente  of  the 
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erldence  on  the  trial  as  well  as  by  tide  fatl- 
are  of  defendaDt  during  and  after  the  trial 
to  make  any  effort  to  procure  the  testimony 
during  the  trial  (further  than  a  formal  ap- 
plication for  an  attachment)  or  to  procure 
the  supporting  affidavit  of  the  witness  to  pre- 
sent with  the  motion  for  new  trial.  I  be- 
lieved when  acting  on  the  application,  and 
am  convinced  that  as  to  the  witness  Patrick 
it  was  all  a  trick  for  delay,  and  It  is  for  your 
honorable  court  to  say  •whether,  because  of 
precedent,  if  there  be  such,  the  trial  courts 
must  submit  to  such  Imposition,  and  the  dne 
and  Just  administration  of  the  law  be  thus 
defeated." 

In  connection  with  the  observations  of  the 
court  as  to  the  application  being  a  mere  trick. 
for  delay,  It  should  be  stated  that  in  corres- 
pondence filed  with  us  the  trial  court  express- 
ly and  unequivocally  exonerates  app^Iant's 
counsel  from  any  Imputatltms  of  bad  faith  or 
unprofessional  conduct,  and  states  that:  "If 
you  desire  me  to  do  so  and  will  return  me 
the  bill  and  its  qualification,  I  will  interline 
In  the  latter  the  specific  statement  that  'I  do 
not  impute  any  wrong  to  defendant's  attor- 
neys,* or  words  of  the  same  Import  and  mean- 
ing. Ton  are  also  anthorlsed  to  use  this  let- 
ter bef<Hre  the  Court  of  Criminal  Appeals  In 
such  mann^  as  you  may  wish  and  as  may 
be  permissible."  We  have  bad  some  doubt 
in  respect  to  the  sufficiency  of  the  applica- 
tion under  all  the  drcamstancea.  It  has  been 
quite  uniformly  held  that  the  granting  or 
rtfusal  of  vncb  appUeatlon  fta  contlnnance 
has  always  been  a  matta  dlscrettoaary  with 
the  court  (Krebs  t.  State,  8  Tex.  App.  1); 
and,  further,  that  nothing  will  be  presumed 
in  aid  Qt  a  second  arolicatlon  for  contlnu* 
ance.  The  explanation  the  coiurt  as  to 
the  witness  Harrison  makes  It  dear  that  the 
contlnnance  should  not  have  been  granted  on 
account  of  his  absoice.  The  fact  that  he  was 
a  fugitive  from  Justice,  and  could  not  be 
found,  nnder  all  the  authinrltlea,  clearly  dis- 
poses of  the  matter  as  to  blm  against  ap- 
pelant Anderson  t.  State,  63  Tex.  Cr.  R. 
841, 110  8.  W.  54.  We  think  as  here  present- 
ed, that,  when  the  absence  ot  Patrldc  was 
discovered,  It  was  the  duty  of  counsd,  in 
view  of  his  nearby  residence,  and  the  fact 
that  his  whereabouts  was  stated  to  be  known, 
to  have  used  the  utmost  diligence  to  have  se- 
cured his  attendance  on  the  trial.  The  <mly 
statement  of  dUIgraice,  after  the  case  was 
called.  Is  a  mere  averment  that  counsel  had 
"this  day  asked  tot  an  attachment  for  said 
witness  to  Cherokee  county,  Tex."  Whether 
the  attachment  was  Issued,  or,  If  so,  what 
dlqx>sltl(m  was  made  of  It,  Is  not  stated,  and 
we  are  not  Justlfled  In  aiding  the  application 
by  any  Inference.  In  view  at  the  fact,  as  stat- 
ed In  the  court's  explanation,  that  during  the 
trial  no  application  was  made  to  suspend 
same  to  await  the  coming  of  the  witness,  and 
the  fact  that  the  counties  of  Nacogdoches 


and  Cherokee  and  all  parts  of  them  have  im- 
mediate and  direct  connection  with  the  town 
of  Nacogdoches  by  the  three  railroads  nam- 
ed in  the  statement  above  quoted,  would  seem 
to  have  suggested  and  required  the  utmost 
diligence  of  counsel  to  have  secured  the  at- 
tendance of  this  witness,  even  after  the  ap- 
plication for  continuance  had  beeh  overrul- 
ed. Id  view  of  the  court's  explanation,  and 
the  long  delay  of  more  than  two  years  dur- 
ing which  the  case  has  been  i>ending,  we  feel 
that  we  ought  not  to  reverse  the  convlctlOQ, 
unless  in  the  light  of  the  entire  record  there 
had  been  a  clear  and  palpable  abuse  of  tlie 
dlscretlott  which  the  law  confides  to  trial 
courts. 

Under  the  circumstances  we  hare  condud- 
ed.  we  ought  not  to  Interfere,  and,  there  being 
no  error  in  the  record,  the  Judgment  of  con- 
viction Is  affirmed. 

McCORD,  J.,  not  sitting 


ORAVBS  T.  STATB. 
(Court  of  Criminal  •'^l^     Texas.  Jan.  19, 

1.  HomtcideJS  300*)— Trial— iNBTTBUcnoss. 

Under  White's  Ann.  Pen.  Code,  art  713; 
providing  that  a  person  duuged  with  morder 
may  whtnr  threats  by  decedent,  but  that  thej 
will  not  jostify  the  offense,  oQlesa  at  the  time  of 
the  homicide  decedent  by  some  act  manifeated 
an  intention  to  execute  the  threats,  a  charge  ia 
a  prosecution  for  assault  with  intent  to  map- 
der  that  if  the  party  assanlted  bad  made  thieits 
against  the  life  of  defendant,  and  when  they  met 
made  a  movement  with  his  right  hand  as  if  to 
draw  a  weapon  and  osed  tiireatening  langoage 
toward  the  defoidant,  causing  him  to  have  rea- 
sonable apprehension  of  death  or  serious  bodily 
injury  at  the  hands  of  the  party  assaulted,  de- 
fendant had  a  right  to  use  oU  necessary  force 
to  defend  himself,  was  erroneous,  since  the  stat- 
ute does  not  define  what  acts  sball  jnstifT  tbe 
threatened  party  In  using  force  to  defend  hlmr 
self,  and  the  court  Is  not  authorised  to  do  so. 

[Ed.  Note.— For  other  cases,  see  Homkide^ 
Cent  Dig.  I  617 ;  Dec  Dig.  {  SOO.*] 

2.  HOUICIOB  (I  800*)— TlIAI,— iHSTRDCnONS. 

The  charge  is  also  erroneous  as  being  more 
bordensome  than  the  law.  In  that  It  blends  tbe 
law  of  s^f-defense  with  the  law  of  threats,  and 
requires,  to  justify  the  assault,  an  affinoatii-e 
finding  that  the  assaulted  party  made  a  more- 
ment  with  his  hand  as  if  to  draw  a  weapoo 
and  used  thteatenlng  language  toward  defendaot, 
which  would  cause  him  to  have  a  reasonsble  ap- 
prehension of  serious  bodily  injury,  or  that  the 
assaulted  party  was  about  to  cury  out  the 
threats. 

[Ed.  Notft— For  otiier  cases,  see  Homidd^ 
Cent.  Dig.  I  617;  Dec  Di^lfiOO.*] 

3.  CanaiTAL  X4A.-vr  ({  404*)— Eviocscs— Anxia- 

SIBILITT— BXHIBITINO  WoUNDS. 

In  a  prosecatlon  for  asssult  witii  intent  to 
murder,  it  was  error  to  allow  the  assaulted  par- 
ty to  exhibit  his  scars  to  the  jury,  where  bis 
wounds  had  been  operated  upon  and  so  chaoited 
and  enlarged  that  the  scars  could  throw  no  light 
upon  the  issue  in  tbe  case  as  to  the  manner  ia 
which  they  were  inflicted. 

[Ed.  Note.— For  other  cases,  see  Criminal  Iaw, 
Cent.  Dig.  S  801 ;  Dec.  Dig.  }  40t*] 
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4.  HoMioiDi  (I  R38*)— Appeal  ard  Bbbob— 

Habulxbs  Erbob. 

In  a  proBecntion  for  aBsanlt  with  intent  to 
mnrder.  It  wm  not  prejudicial  error  to  allow  the 
physldaiu  who  dressed  tlie  wounds  of  the  per- 
son aaaaolted  to  give  their  opinions  as  to  the 
course  of  the  bullet,  although  they  might  not 
have  been  qualified  to  give  expert  testimony  on 
the  matter,  where  It  was  apparent  from  all  the 
testimony  in  the  case  that  the  boUet  did  take 
the  conxse  described  by  the  idiyddans,  and  any 
<me.  tbough  not  skilled  in  surgery  or  anatomy, 
could  have  discovered  these  facts. 

(Ed.  Note. — For  other  cases,  see  Homicide, 
Cent.  Dig.  I  709;  Dec  Dig.  !  338.*] 

&  Cbiminai.  ItAW  (I  366*)— Evidence  —  Res 

QVSTM. 

In  a  prosecution  for  assault  with  Intent  to 
mnrder,  where  defendant,  about  15  minutes  aft- 
er the  shooting,  told  the  brother  of  the  party 
assaulted  to  get  out  of  the  way  and  let  him 
finl^  him,  and  the  brother  told  him  not  to  shoot 
any  more  as  tiie  assaulted  party  would  be  dead 
In  a  few  minutes,  whereupon  he  rode  away,  a 
statement  made  about  this  time  by  the  assault- 
ed party  that  be  did  not  mind  dying,  but  he 
hated  to  be  ahot  in  the  back  when  be  waa  on- 
armed,  was  admlstiUe  as  res  gesta. 

[Bd.  Notev-^V>r  other  caaes,  see  Criminal  Iav, 
Cent  Diff.  I  819;  Dec.  Dig.  S  86&*] 

Appeal  from  District  Court;  Jones  Coanty ; 
Cnllen  C  Hl^lna,  Judge. 

S.  Graves  was  convicted  of  aesault  wKh 
Intent  to  murder,  and  he  appeals.  Reversed 
and  remanded. 

Ctumlntfiam  ft  Oliver,  Thomas  ft  Chapman, 
and  J.  H.  Olasgaw,  for  ax^lant  3chn  A. 
Mobley,  Asst.  AUj,  Gen.,  for  the  Btata 


IfcCORD,  J.  This  Is  an  appeal  from  a 
conTlctl<ni  for  asaanlt  with  Intent  to  murder 
with  a  penalty  of  two  years. 

On  the  trial  of  the  case  in  the  court  below, 
appellant  established  by  two  witnesses,  to 
wit,  Overfelt  and  Hart,  that  wme  days  pre- 
vious to  the  shooting  of  the  prosecuting  wit- 
ness, Sayers,  by  appellant,  said  Sayers  had 
used  violent  and  abusive  language  to  the  wit- 
ness Hart,  and  at  the  same  time  the  prose- 
cnting  witneBS,  Sayers,  made  very  serious 
threats  against  the  life  of  appellant,  Sam 
Graves,  and  stated  that  he  would  see  appel- 
lant; that  one  or  the  other  of  than  bad  to 
bite  the  earth,  and  that  he  had  Just  as  soon 
die  now  as  to  die  further  up  the  creek.  This 
statement  was  substantially  proved,  as  be- 
fore stated,  by  the  witnesses  Overfelt  and 
Hart.  At  the  time  of  the  shooting,  the  state's 
witnesses  contended,  It  was  an  uncalled  for 
and  an  unnecessary  shooting,  and  that  at  the 
time  that  appellant  shot  the  prosecuting  wit- 
ness, Sayers,  Sayers  was  doing  nothing  but 
driving  away  from  the  ai^Uant,  and  was  shot 
off  of  his  horse,  or  shot  and  the  horse  went 
off  some  60  or  60  yards,  when  the  witness 
stopped  him  and  got  off.  The  appellant 
claimed  that  In  the  manner  that  the  prose- 
cuting witness  and  his  brothers  and  friends 
approached  blm,  and  the  hostile  demonstra- 
tions made  at  the  time,  that  he  bdleved  that 


the  prosecuting  witness  was  folng  to  kDl  blm 
and  that  he  shot  In  seU-def  ense. 

The  case  was  snlmiltted  to  the  Jury  on  as- 
sault to  marder,  aggravated  assault,  sdf-de> 
fense,  and  threats,  and  an  the  subject  of 
threats  the  court  chained  the  Jury  as  follows: 
"If  you  believe  from  the  evidence  In  this  case 
that  the  defendant;  S.  L.  Graves,  did  shoot 
Farley  P.  Sayers  In  King  county,  Texas,  on 
or  about  the  fith  day  of  8eptemb«,  1907,  and 
either  with  <»  without  the  spedflc  Intent  to 
klU  the  said  Varl^  P.  Sayers,  but  that,  prior 
to  the  time  ct  so  doing,  the  said  Farley  P. 
Sayers  had  cursed  and  used  violent  and  abu- 
sive language  (XHicemlng  the  detoidant,  and 
threatoied  the  defendant  with  having  to  bite 
the  dnat  when  he  met  him,  and  that  said 
threats.  If  any.  In  substance  wrae  cmnmunl- 
catedto  the  defendant  prior  to  the  time  of  said 
shooting,  and  that  the  defendant  and  said 
Farley  P.  Sayers  met  at  the  Pltdifork  Round- 
up, and  that  at  the  time  of  said  meeting  the 
said  Farl^  P.  Sayers  leaned  forward  as  if  to 
dismount  and  made  a  movonent  with  bis 
right  hand  as  If  to  draw  a  weapon  from  his 
bosom,  and  used  threatening  language  at  the 
time  to  the  defendant,  all  of  which  either  con- 
sidered, alone  or  considaed  with  the  defend- 
ant's knowledge  of  the  character  and  disposi- 
tion of  the  said  Farl^  P.  Sayers,  or  for  ti- 
thw  of  said  causes  or  any  other  cause  dis- 
closed by  the  evtdmce,  caused  the  defendant 
to  hs-ve  a  reaaonaUa  apprehension  of  death 
at  the  hands  of  said  Sayers,  or  that  serious 
bodily  injury  was  about  to  be  Inflicted  upon 
him  at  the  hands  of  said  Sayers,  and  Uiat 
said  Sayers  was  about  to  carry  out  and  put 
Into  execution  sndi  threats  so  made  against 
him.  If  any,  by  said  Sayers,  as  all  the  facts 
and  drcnmstances  la  evidence  were  viewed 
from  the  standpoint  of  the  defendant  at  the 
very  time  of  the  shooting,  and  that  acting 
upon  the  appearance  of  danger  as  he  saw  It 
from  his  standpoint  at  the  time  the  defend- 
ant shot  the  said  Farl^  P.  Sayers,  then  the 
defendant  had  the  rtght  to  use  all  necessary 
force  to  repel  such  attack  or  threatraed  at- 
tack. It  any,  to  protect  his  life  or  person  from 
such  serious  bodily  injury,  even  to  the  ex- 
tent of  killing  his  assailant,  and  if  you  so 
believe,  or  have  a  reasonable  doubt  thereof, 
you  wfU  acquit  the  defendant.**  This  charge 
was  conQ>lalned  of  by  appellant  In  his  mo- 
tion for  a  new  trial,  and  Its  correctness  vigor- 
ously assailed  in  the  court  below,  and  pre- 
sented before  this  court  with  earnestness  and 
enei^.  We  are  of  opini<m  that  this  charge 
was  erroneous  In  several  napecta.  It  Is 
more  onerous  than  the  statute  requlrea  It 
blends  and  confuses  the  defenses  arising  from 
real  danger  and  apparent  danger.  It  not 
only  enlarges  upon  the  statute  on  the  subject 
of  threats,  but  It  is  an  attempt  on  the  part 
of  the  court  below  to  define  what  the  threats 
shall  craisist  of  and  what  the  party  shall  do 
In  order  to  Justify  tm  the  grounds  of  threats. 
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Article  713,  White's  Ann.  Pen.  Code,  provides: 
"Where  a  defendant  accused  of  murder  seeks 
to  Justify  himself  on  the  ground  of  threats 
against  his  own  life,  he  may  be  permitted  to 
Introduce  eTldence  of  the  threats  made,  but 
the  same  shall  not  be  regarded  as  affording  a 
Justification  for  the  offense  unless  it  be  shown 
that  at  the  time  of  the  bomldde  the  person 
killed  by  some  act  then  done  manifested  an 
Intention  to  execute  the  threat  so  made.  In 
every  instance  where  proof  of  threats  has 
been  made  It  shall  be  competent  to  Introduce 
evidence  of  the  general  character  of  the  de- 
ceased. Such  evidence  shall  ext«id  only  to 
an  inquiry  as  to  whether  the  deceased  was  a 
man  of  violent  or  dangerous  character,  or  a 
man  of  kind  and  Inc^enslve  disposition,  or 
whether  he  was  such  a  person  as  might  rea- 
sonably be  expected  to  execute  a  threat 
made.'*  It  will  be  seen  by  this  article  that 
a  party  would  be  Justified  In  killing  his  ad- 
versary if  at  the  time  of  the  homicide  the 
person  killed  by  some  act  then  done  manifest- 
ed an  Intention  to  execute  the  threats  so 
made.  The  statute  does  not  attempt  to  de- 
fine of  what  this  act  shall  consist  It  does 
not  say  that  if  the  party  sliall  throw  his 
hand  to  his  hip  or  that  he  shall  draw  his  gun, 
or  that  he  shall  advance,  or  that  he  shall 
strike  with  his  fist.  It  leaves  it  to  the  jury 
to  determine  from  the  conduct  and  manner 
of  the  party  what  the  act  is.  And  for  the 
court  to  attempt  to  define  what  the  act  shall 
be  would  be  an  attempt  on  the  part  of  the 
court  to  legislate  into  the  statute  terms  not 
authorized.  Said  charge  Is  erroneous  and 
more  burdensome  than  the  law.  In  that  It 
blends  the  law  of  self-defense,  both  real 
and  apparent  danger,  with  the  law  of  threats, 
and  requires  that  the  jury  shall  find  affirma- 
tively that  Farley  P.  Sayers  leaned  forward 
as  if  to  dismount  and  made  a  movemedt  with 
his  right  hand  as  if  to  draw  a  weapon  from 
his  bosom,  and  used  threatening  language  at 
the  time  to  that  effect,  which  caused  appel- 
lant to  have  a  reasonable  apprehension  of 
the  threats  at  the  hands  of  Sayers  or  serious 
bodily  injury,  before  he  would  have  a  right 
to  shoot  in  bis  own  self-defense,  or  to  shoot 
in  the  belief  that  said  Sayers  was  about  to 
execute  said  threats.  See  St.  Clair  v.  State, 
4d  Tex.  Cr.  R.  479,  92  S.  W.  1097;  Swalu 
T.  State,  48  Tex.  Cr.  R.  98,  86  S.  W.  337; 
and  Lockhart  v.  State,  53  Tex.  Cr.  R.  589, 
111  S.  W.  1024.  Without  reference  to  the 
decisions  made  by  this  court  upon  this  sub- 
ject It  will  be  sufficient  to  simply  read  the 
statute  upon  the  subject  of  threats  which  in 
Itself  shows  that  the  charge  given  by  the 
court  below  is  erroneous,  and  is  such  error 
that  the  case  will  have  to  be  reversed. 

There  are  several  other  guestioDS  presented 
In  the  record  that  perhaps  It  would  not  be  111 
advised  to  notice.  The  first  bill  of  exceptions 
relates  to  the  action  of  the  court  in  per- 
mitting the  witness  Sayers,  over  the  objec- 
tion of  appellant,  to  exhibit  the  wounds  and 
■can  to  the  jary  on  the  ground  that  these 


scars  were  not  In  the  condition  that  they 
were  Immediately  after  the  shot  had  been  I 
fired  because  appellant  had  been  operated 
upon  by  physicians  and  the  wounds  enlarged 
so  as  to  treat  the  Internal  Injuries,  and  that 
his  shoulder  had  been  cut  open,  and  that  th\s 
could  throw  no  light  upon  the  Issue  in  the 
case  as  to  whether  witness  was  shot  la  the 
front  or  the  ba<&.  The  proof  showed  that 
the  physicians  had  operated  upon  the  wit- 
ness, and  had  made  incisions  in  front  and 
back,  and  that  the  wounds  were  not  in  the  , 
condition  they  were  immediately  after  tlie 
shooting,  therefore  we  cannot  see  how  an  ex- 
hibition of  the  scars  could  throw  any  li^^t 
upon  the  issue  as  to  whether  witness  was 
shot  In  the  front  or  back.  It  was  error  to 
allow  witness  to  exhibit  ttie  wounds,  and  &\>- 
pellant's  objection  should  have  been  sus- 
tained. 

Objection  was  made  by  the  appellant  to  the 
action  of  the  court  in  permitting  Dr.  Graham 
and  Dr.  Blackwell  to  testify  to  the  foHowhig:  j 
"The  bullet  entered  Farley  P.  Sayers,  the  I 
prosecuting  witness,  In  the  should^  behind.  ' 
and  came  out  at  the  top  of  the  shoulder  near 
the  collar  bone  In  front"  This  evid«ice  was 
(Ejected  to  on  the  part  of  the  appellant  be- 
cause the  witness  had  not  sufficiently  Quali- 
fied as  an  expert  to  testify  to  his  opinion  as 
to  which  way  the  ball  passed  through  the 
body  and  had  not  shown  himself  to  be  pres- 
ent or  to  be  in  position  personally  to  testify 
as  to  Its  course,  and  because  said  erldeni* 
was  a  conclusion  and  Is  a  matter  upcm  which 
even  an  expert  could  not  testify,  and  was  a 
conclusion  that  the  Jury  had  a  right  to  draw 
from  the  evidence,  and  was  calculated  to  In- 
jure the  rights  of  appellant  The  Judge  ap- 
pends to  the  bill  of  exceptions,  the  folloir- 
Ing  qualification:  These  two  doctors  dressed 
the  wounds  Inflicted  upon  Sayers  and  operat* 
ed  upon  Sayws  for  the  bullet  which  they 
took  out  in  pieces  although  they  did  not  re- 
cover it  all,  and  testified  that  the  wound  hi 
the  back  was  the  only  opening  made  upon 
Sayers  by  the  bullet,  whldi  was  large  eoough 
to  admit  the  bullet  and  that  the  only  other 
opening  made  In  the  skin  of  Sayers  was  a 
three-cornered  in  shape  wound,  in  which  was 
lodged  a  small  three-cornered  piece  of  metal 
cover  that  encased  the  bullet  before  flrlng, 
and  that  the  m^al  piece  slightly  protruded 
from  the  front  wound  and  was  tak^  put  at 
the  troat  by  the  doctors,  and  that  the  parts 
of  bullet  taken  out  were  followed  from  the 
wound  In  the  back  even  by  two  Ungen  of  the 
doctor's  baud,  and  that  the  front  wound  was 
cut  open,  and  that  with  the  eye  they  could 
see  through  the  shoulder  of  Sayers.  and  that 
the  largest  portion  of  the  bullet  of  all  was 
taken  out  of  Sayers'  neck  to  the  right  and 
above  the  wound  In  the  front,  and  could  be 
traced  from  the  back  wound  with  the  probe, 
but  not  from  the  front  wound  at  all,  all  of 
which  were  physical  facts  and  required  no 
expert  testimony,  but  could  have  been  testi- 
fied to  by  any  one  who  knew  the  facta.  An 
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Inspection  of  the  statement  of  facta  and  tbe 
testimony  of  these  doctors  shows  that  the 
wounds  inflicted  went  In  from  tbe  rear.  Afl 
stated  by  the  court  below  it  did  not  reqalre 
a  man  skilled  In  the  knowledge  of  surgery 
or  anatomy  to  hare  dlscoTered  these  facts. 
There  was  a  wound  large  enough  to  admit 
the  ball  In  the  rear.  Tills  ball,  after  It  en- 
tered the  body  and  struck  the  shoulder  blade, 
split  to  pieces,  and  several  of  these  pieces 
were  taken  out  in  front,  and  we  cannot  see 
that  the  opinion  of  the  doctor  that  It  was 
fired  from  the  rear  could  either  be  hurtful  or 
prejudicial  In  this  cas&  Even  the  appellant 
and  his  witness  Oldham  testified  that  when 
he  fired  the  prosecuting  witness  was  attempt- 
ing to  alight  from  his  horse,  and  threw  rath- 
er the  side  and  back  of  his  body  to  the  ap- 
pelant. In  some  cases  the  opinion  oi  ex- 
perts, or  the  opinion  of  people  who  are  non- 
experts, might  become  Injurious,  but  in  the 
light  of  the  record  in  this  case  we  cannot  see 
bow  It  was  hurtful. 

Bill  of  exceptions  No.  4  relates  to  tbe  ac- 
tion of  tbe  court  In  permlttii^  tbe  state,  orer 
tbe  objections  of  appellant,  to  prove  that  the 
prosecuting  witness,  Sayers,  in  about  15  min- 
utes aftor  tbe  shooting,  said  that  he  did  not 
mind  dying,  but  he  hated  to  be  shot  in  the 
latk.  yrbai  he  was  unarmed.  This  testimo- 
ny was  objected  to  on  the  ground  that  It  was 
too  remote  from  the  Immediate  transaction 
of  tbe  diootlng  to  come  within  the  rule  of 
res  gestae  evldeuceL  The  court.  In  qualify- 
ing this  hill,  states:  That  when  defendant 
sliot  Sayera,  Sayers*  horse  ran  to  a  tree  be- 
tween 100  and  250  yards  away.  Defendant 
followed  after  within  about  100  to  60  ^rds 
of  Bayers,  who  was  on  the  ground  and  lying 
with  his  bead  aa  his  brother's  knee,  and  hol- 
loed to  the  witness  Sayws,  brother  of  the 
injured  party,  to  get  out  of  tiie  way.  and  let 
him  finish  the  son  of  a  bltxh,  when  the  broth- 
er stated  not  to  riioot  any  more,  as  he  would 
be  dead  In  15  minutes,  and  the  defendant 
turned  and  rode  ofT,  and  this  was  about  15 
minutes  after  the  shooting.  We  are  of  opin- 
ion that  this  testimfHoy  was  admissible  as 
res  gestie,  and  came  dearly  within  the  rule 
announced  by  this  court  In  the  case  of  Bron- 
wa  V.  State,  recently  decided  by  this  court. 
This,  -we  tbhik.  disposes  of  all  the  questions 
raised  In  this  appeal,  and,  for  the  error  of 
tbe  court  In  Its  charge  up(m  the  subject  of 
threats,  tbe  case  will  be  reversed  and  the 
cause  remanded,  which  Is  accordingly  done. 


SMITH  V.  STATE. 

<Conrt  of  Orindnal  Appe&ls  at  Texas.  Jan.  12, 

1910.) 

1.  HOHTCtnx  (I  307*)— TKAIr- iHOTBUCnOM— 

loNOBiKO  Issues. 

An  Ingtmction  that  if  tbe  Jury  believe  be- 
yond a  reasonable  doubt  that  defendant  "shot 
and  killed  deceased,  as  charged  in  tbe  indict- 


ment, to  find  him  guilty  of  mnrder  In  tbe  second 
degree,"  is  erroneous,  as  it  does  not  require  the 
homicide  to  have  been  unlawful,  or  with  malice, 
and  isnores  the  question  of  self-defense  under  a 
mistake  of  fact  testified  to  by  defendant,  and 
tbe  issue  of  mtfDslaugbter.  also  raised  by  the 
evidence. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Cent.  Dig.  |  041;  Dec.  Dig.  S  307.  •] 

2.  Cbiuinal  Law  (|  811*)— Tbxai^Xkbtbuc- 
Tions  — Undue  Pbouinence  to  Certain 
Facts. 

Though  the  allention  that  the  shotgun  used 
by  defendant  was  a  deadly  weapon  was  not  ques- 
tioned, an  instruction  that  the  'Instrument  or 
means  by  which  a  homicide  was  committed  are 
to  bs  taken  into  consideration  la  judging  the 
intent"  of  defendant  is  not  subject  to  the  ob- 
jections of  giving  undue  prominence  to  the  pre- 
sumption ansing  from  the  character  of  the  weap- 
on and  tbe  manner  of  the  killing,  or  that  it 
makes  a  presumption  of  criminal  intent  neutral- 
ize the  presumption  of  Innocence. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  U  1060-1972;  Dec.  Dig.  %  811.*] 

Appeal  from  Criminal  Dtetrlct  Conn^  Dal- 
las County;  Robert  &  Seay,  Judge. 

John  Smith  was  convicted  of  murder,  and 
he  appeals.  Reversed. 

A.  S.  Baskett,  for  appellant.  F.  J.  Hc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  appeal  results  from  a 
conviction  had  In  the  Criminal  District  Court 
of  Dallas  County  on  January  28,  1909,  In 
which  judgment  appellant  was  found  guilty 
of  murder  In  the  second  degree,  and  his  pun- 
ishment assessed  at  confinement  in  the  peni- 
tentiary for  a  period  of  50  years. 

A  number  of  the  questions  presented  as 
grounds  for  reversal  are  of  a  character  not 
at  all  likely  to  occur  upon  another  trial, 
and  we,  therefore,  pretermit  any  discussion 
of  them.  It  was  shown  beyond  doubt,  and  In 
fact  admitted,  that  along  about  2Gth  day  of 
May,  190S,  and  during  a  period  of  high  water 
and  overflow  In  some  portions  of  the  city  of 
Dallas,  appellant  shot  and  killed  Will  Over- 
street  at  the  residence  of  Lee  Lambkin  on 
or  near  Ross  avenue.  The  killing  occurred 
at  night,  and  In  consequence  of  high  water 
the  streets  were  not  lighted,  and  it  was  quite 
dark.  Just  b^ore  this  killing,  appellant  had, 
with  the  same  weapon — a  shotgun — ^literally 
shot  otr  the  arm  of  Mrs.  Maggie  Carter.  Tbe 
testimony  showed  that  appellant  had  been 
staying  at  Lambkin's  house  only  on  the  day 
of  the  homicide;  that  be  had  no  HI  will  at 
all  towards,  and  only  the  very  slightest  ac- 
quaintance with,  Mrs.  Carter.  There  Is 
slight,  if  any,  evidence  of  any  111  will  to- 
wards Overstreet,  and  the  evidence  shows 
that  their  acquaintance  was  limited.  Ap- 
pellant was  a  leather  worker.  He  Is  not 
shown  to  have  been  drinking,  at  least  for 
some  few  days  b^re  the  killing.  The  evi- 
dence shows  that  across  the  street  were  a 
large  number  of  Mexicans — men  and  women — 
and  strongly  raises  the  belief  that  appellant 
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was  under  the  impreselon  that  these  Mexicans 
were  seeking  his  life.  The  testimony  shows 
that  Mrs.  Carter  had  been  away  from  the 
house  a  Uttle  while,  and  on  her  return,  in  a 
spirit  of  banter,  stated  to  her  companions 
that  she  could  beat  them  to  the  door,  and  ap- 
proached the  door  running  somewbat  rapidly, 
and  almost  without  warning  appellant  fired 
the  gun,  with  the  effect  of  almost  entirely 
severing  her  arm  from  her  body;  that  very 
soon  thereafter  a  policeman,  J.  T.  Mnrray, 
appeared,  and  some  parties  directed  him  to 
the  Lambkin  house  as  the  place  where  the 
first  shot  had  been  fired;  that  Murray  and 
Overstreet  went  la  the  house,  and  in  the 
hall  towards  the  rear,  and  as  they  went  near 
the  door  of  the  room  appellant  said,  'Don't 
open  that  door;"  that  the  policeman  there- 
upon said  to  OTerstreet,  "Open  it.  Will,"  and 
Overstreet  opened  the  door,  and  Just  as  he 
did  so,  the  appellant  fired;  that  the  gun 
was  fired  Just  as  Overstreet  and  Murray, 
the  policeman,  stuped  In  after  the  door  was 
opened,  appellant  firing  at  once  with  the 
opening  of  the  door;  and  that  thereupon 
Murray  arreBted  appellant  The  appelant 
testified  at  length  fn  his  own  behalf,  and 
disclaimed  any  animosity  wliaterer,  or  any 
111  will,  towards  eltha  Mrs.  Garter  or  Over- 
street,  and  went  Into  some  details  as  to  tiie 
basis  of  his  alarm  and  apprehenrion  of  at- 
tack from  the  Mexicans,  and  In  support 
claimed  that  be  believed  at  the  time  be  fired 
the  shot  that  the  Mexicans  were  seeking  bis 
life. 

1.  The  court  diarged  on  murder  In  the  first 
degree,  murder  In  the  second  degree,  man- 
slaughter, self-defense,  and  also  Instructed 
with  reference  to  tbe  law  of  tbreats  and  mis- 
take of  fact  The  charge  of  tbe  court  la 
criticised  as  to  all  tbese  matters  practically, 
but  is,  we  think,  sufficient  and  not  subject 
to  serious  attat^  except  that  portion  of 
same  which  InstmctB  tiie  Jury  with  reference 
to  tbe  issue  ct  mtaier  In  the  second  degree. 
This  charge,  we  think,  la  fatally  defective, 
and  for  the  error  therein  tbe  case  must  be 
reversed.  After  defining  murder  in  the  sec- 
ond degree,  substantially  In  accordance  with 
law,  the  court  then  gives  this  instruction, 
and  this  la  tbe  only  Instruction  wbidi  the 
court  does  give  applying  the  law  of  murder 
In  the  second  degree  directly  to  the  case:  "If 
you  believe  from  the  evidence,  beyond  a  rea- 
sonable doubt,  that  the  defendant,  in  the 
county  of  Dallas  and  state  of  Texas,  on  the 
26th  day  of  May,  1908,  as  alleged,  with  a 
deadly  weapon,  to  wit,  a  gun,  did  shoot  end 
thereby  kill  Will  Overstreet,  as  charged  In 
the  Indictment  yon  will  find  him  guilty  of 
murder  in  the  second  degree,  and  assess  his 
punishment  at  confinement  In  the  state  pen- 
itentiary for  any  period  that  tbe  Jury  may 
determine  and  state  in  their  verdict,  provided 
it  be  not  lees  than  5  years."  It  is  urged  that 
this  charge  Is  objectionable  in  many  re- 
spects;  that  It  la  not  erea  required,  under 


this  cbaige,  that  the  killing  should  be  un- 
lawful ;  that  the  Jury  are  not  Instructed 
therein  as  to  whether  such  killing  should  be 
upon  malice  or  upon  sudden  passion,  and 
that  under  the  trams  of  the  same  It  would 
not  be  a  d^ense  that  the  killing  was  Justi- 
fiable or  excusable  on  any  of  the  matters 
testified  to  by  ai^Uant;  but  that  this 
charge  absolutely  nullifies  tbe  defense  of 
mistake  of  fact  self-defense  under  a  mistake 
of  fact  and  also  denies  to  appellant  the  con- 
sideration of  the  Issue  of  manslaughter.  We 
think  all  these  complaints  are  well  taken. 
A  charge  very  similar  to  this  was  condonned 
by  this  court  In  the  case  of  Clark  v.  State. 
M  Tex.  Or.  R.  621,  102  8.  W.  1136.  Tbe 
Charge  there  condemned  was  as  follows:  "If 
you  believe  from  the  evldrace  beyond  a  rea- 
sonable doubt  that  the  defendant  In  the 
county  of  Falls  and  state  of  Texas,  on  ths 
18th  day  of  December,  1906,  as  alle^sd.  with 
a  deadly  weapon,  did  unlawfully  shoot  and 
thereby  kill  Alonzo  Porter,  as  charged  In 
the  Indictment  you  will  find  blm  guilty  of 
murder  in  the  second  degree,  and  assess  bis 
punishment"  ete.  This  charge  la  practically 
a  reproduction  ct  tbe  court's  <^rge  in  tbe 
case  at  bar,  except  that  under  the  charge  here 
considered  the  Jury  are  not  even  required  to 
find  that  the  killing  was  onlawfoL  Toocb- 
Ing  the  charge  given  In  the  Clarfc  Case,  sa- 
pra,  tbe  court  aay:  "It  will  be  seen  from  tUs 
charge  that  the  court  nowhere  Wis  tbe  Jury 
tbat  the  killing  must  be  upon  malice  afore- 
thought or  upon  Implied  maUoe  aforethoni^t 
OM  theretofore  defined ;  but  as  presented.  It 
wonld,  as  contended  fbr  by  appelant  author^ 
Ise  the  Jnry  to  find  am>dlant  gnllty  of  mur> 
der  In  tbe  second  d^r^e,  or  It  ml^t  be  nuu- 
rianghtOT.**  The  In  tbia  cue  la  dear- 

ly dlatlngnishable  from  the  one  cmnldered 
and  held  sufficient  In  Puxyear  r.  States  56 
Tex.  Cr.  B.  281,  118  S.  W.  1012. 

2.  Complaint  Is  also  made  of  the  diarge  of 
the  conrt  which  Inatmcts  tbe  Jnry  that  the 
Instrument  or  meana  by  wblcb  a  homldde 
Is  committed  are  to  be  taken  Into  conslden- 
tion  in  Judging  the  Intent  of  tbe  party  offend* 
lug.  It  la  urged  that  vaOier  this  facta  of  this 
case  this  Instruction  was  erroneous  and  mt- 
called  for,  that  tibe  Instrument  used  was  te- 
yond  question  a  deadly  weapon,  and  sudi  a 
charge  gives  undue  prominence  to  tbe  pre- 
sumption arising  from  the  character  of  the 
weapon  and  tbe  manner  of  the  killing,  and 
that  it  makes  the  presumption  of  erimlaal 
Intent  neutralize  the  presumption  of  imio- 
cence.  We  are  not  prepared  to  agree  with 
this  contention.  The  charge  undoubtedly  an- 
nounced a  correct  proposition  of  law,  and 
under  some  of  the  evidence  we  think  it  was 
proper .  for  tbe  conrt  to  baTe  given  this 
charge. 

There  are  many  issues  of  the  ease,  and  tbe 
charge  of  tbe  court  covers  a  great  manj; 
questions.  This  charge  we  hare  carefully 
examined,  and,  exc^t  In  the  ravect  noted 
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above,  find  no  vnot  !n  same.  Howerer,  for 
the  error  pointed  oat,  tbe  Jndgmait  U  nven- 
ad.  and  the  canw  im  reniuided. 


MABTIN  r.  8TATa 

(Court  of  Criminal  AiKwali  of  Tezai.   Jan.  12, 

1910.) 

J.  JDBT  (J  72*)— Selbction— Pickbd-Up  Jubt 

—Absence  of  RzatzLAB  Jubies. 

Where  regular  juries  were  drawn  as  pro- 
vided bv  the  wheel  Jury  law  for  alternate  weeks, 
and  a  felony  case,  not  being  reached  on  a  week 
on  which  a  inrj  had  been  ordered,  was  reset 
for  the  next  week,  there  being  no  regular  Jury, 
the  oonrt  could  order  the  sheriff  to  procure 
talesmen  to  serve  as  jurors  daring  that  week. 

[Bd.  Note.— For  other  cases,  see  Jury,  Gent 
Dig.  H  SSa-W;  Dtc  Dig.  i  72.*] 

2.  OUMINAL  iJkW  <i  854*)  —  SePABATION  OF 
JUBT  Aftkb  TBSTXna  AS  Whoxb  akd  Bb- 
FOBB  SELBonon. 

TbB  statute  forbidding  the  separation  of 
the  jury  applies  to  Jurors  who  have  been  segre- 
gated and  impaneled  in  the  case,  and  does  not 
require  Jurors  to  be  lotted  up  after  they  have 
been  examined  as  a  whole,  and  no  challenges 
have  been  made,  and  have  not  been  selected 
or  sworn. 

{Ed.  Note.— Fox  other  cases,  see  Criminal 
lAw,  Cent  Dig.  i  2014;  Dec.  Dig.  |  854.*] 

8.  CaiMinAL  Law  (|  780*)— ^nuAL— Abou- 

hent  of  PBOSBcnroft. 

In  a  fobbery  case,  accused's  connsel  called 
a  prosecatlng  witness  abusive  names,  and  stated 
that  he  was  in  no  shaiw,  having  taken  at  least 
two  glasses  of  beer,  to  know  what  really  hap- 
pened, and  that  he  was  not  entitled  to  consld- 
eratiott.  The  oonrt  said:  "It  makes  no  differ^ 
ence  bow  prominent  a  lawyer  Is,  he  has  no  right 
to  abuse  a  witness  as  defendant's  counsel  has 
abused  BIr.  Smith  {prosecuting  witness)."  Sab- 
seqnently  accused's  attorney  obiectod  that  the 
proseconng  attorney  waa  calling  accused  a  vile 
wretch,  and  the  prosecuting  attorney  declared 
that  he  was  qnoting  from  aecuied's  counsel's 
statement  that  the  prosecuting  witness  was  en- 
titled to  DO  more  credit  "than  this  vile  wretch 
here,"  referring  to  aocnsed.  Accused's  counsel 
denied  using  such  tena,  claiming  he  luul  spoken 
of  accused  as  a  poor  unfortunate  wretch.  The 
court  stated  that  if  the  prosecuting  attorney 
did  call  accused  a  vile  wretch,  he  had  no  right 
to  do  so,  and  that  the  Jury  should  not  couBider 
it  against  accused,  and  cautioned  counsel  against 
farflier  use  of  such  language,  and  told  him  to  dis- 
cuss tbe  tActM  of  the  case.  The  prosecuting  at- 
torney then  remarked  that  accused's  counsel 
waa  111  tbe  habit  of  abusing  the  state's  witnesses 
when  be  was  defending  persons  accused  with 
crime,  and  that  he  had  done  so  In  this  case  in 
behalf  of  accnsed  who,  according  to  the  record, 
was  a  self-confessed  robber,  waere,  upon  ob- 
jection, tbe  court  told  the  prosecuting  attorney 
that  he  must  not  comment  on  any  habit  of  ac- 
cused's couiwel,  it  not  being  a  part  of  the  case, 
admonished  blm  to  keep  within  tbe  record,  and 
told  the  Jary  not  to  consider  any  such  state- 
ment for  any  purpose  whatever.  Held  that,  it 
appearing  that  ue  prosecuting  attorney  was 
answering  the  argument  of  accused's  counsel, 
the  matter  was  not  ground  for  reversal. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  i  1603 ;  Dec  Dig.  S  730.*] 

4.  CBiinnAL  Law  (|  634*)— Svidbi«(x--Con- 

FESSIONS. 

rnder  Code  Cr.  Proc.  1885.  art  790,  as 
amended  by  Laws  SOth  Leg.  c  118,  providing 


that  a  ooDfeMloa  Aall  not  be  vaed  It  when- 
made,  aocnaed  la  In  the  custody^  of  an  officer,  nn- 
less  he  ctates  facts  in  connection  with  the  con- 
fession found  to  be  true,  which  conduce  to  es- 
tabllsb  bis  guilt  u  the  finding  of  stolen 
property,  where  one  Bcensed  of  robbery  turned 
tbe  atolMk  property  over  to  an  officer  upon  her 
arrest,  her  admission  made  to  him  at  the  time 
that  she  had  the  property  was  admissible. 

[E!d.  Note.— For  otber  casei,  see  Criminal 
lAw,  Cent  Dig.  (  1224;  Dea  Dig.  f  684.*] 

5.  Cbiuinal  Law  (|  1124*)— Appeal— Reoobd- 
—New  Tbiai.  —  SuFrxoiKNor  of  Moixoir  — 
Failubb  to  Vebift. 

A  motion  for  a  new  trial  averring  that  one- 
Jointly  indicted  with  accnoed  bad  been  discharg- 
ed subsequent  to  accused's  trial,  and  that  he 
would  testifr  to  alleged  facts  exonerating  ac- 
cused, was  ittsufflcient  where  no  affidavit  of  the 
proposed  witness  was  incorporated  in  tbe  rec- 
ord, and  there  was  nothing  to  verify  any  state- 
ment to  which  he  would  testi^,  and  the  motioik 
waa  not  sworn  to  by  accused. 

[Eld.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  i  2948;  Dea  Dig.  |  1124.*] 

Anwal  from  Crtminal  District  Court,  Dal- 
las Coiuit7 ;  Robert  B.  Seay,  Judge. 

Hattle  Martin  was  convicted  of  robbery, 
and  she  aiipealB.  Afllmed. 

John  A.  MoUer*  Aist  Att7>  Oen.,  for  the- 

SUte. 

DAVIDSON,  P.  J.  This  conviction  was  for 
robbery,  tbe  punishment  assessed  being  five- 
years'  confinement  In  the  penitentiary. 

Tbe  evidence  shows  that  appellant,  wltli 
two  other  iiartles,  committed  robbery  fronk 
the  i>eraon  of  R.  L.  Smith.  The  state's  evi- 
dence is  to  the  ^ect  that  tbe  assaulted  party 
was  in  the  city  of  Dallas,  having  come  over 
from  Oak  Clifl,  and  was  standing  on  the  cor- 
ner of  Wood  and  Jefferson  streets  waiting 
for  a  street  car  to  return  h<»ne.  While  stand- 
ing there  a  white  man,  who  had  been  follow- 
ing him,  came  up  and  said:  "Hello,  pal, 
where  are  you  going?"  The  witness  told  him. 
be  was  going  home  when  bis  car  came.  Wit- 
ness says  the  white  man  grabbed  him  by  the 
right  arm,  and  the  negro  man  took  hold  of 
the  other  arm,  and  appellant  came  ap^  and 
the  white  man  handed  her  a  bottle,  which  he 
took  ont  of  bis  vocket,  and  told  her  to  hold  It 
to  witness'  nose.  She  pulled  the  stopper,  and* 
held  the  bottle  to  his  nose  until  he  lost  con- 
sciousness. Wb^  he  regained  conBciousness 
he  was  back  of  an  old  rock  house  that  stands 
on  the  comer,  and  was  covered  with  a  lot 
of  sacks,  papers,  and  old  stuff.  He  says  he- 
was  alnKMt  suffocated,  and  thought  he  was 
dead.  He  Immediately  made  complaint  and 
appellant  was  arrested,  being  recognized  by 
the  fact  that  she  only  had  one  1^,  or  "limb," 
as  the  witness  calls  It  She  at  first  denied* 
knowing  anything  about  the  matter,  but  final- 
ly returned  the  purse  taken  from  the  witness. 
This  purse  was  valued  at  10  cents,  and  had' 
$1.10  Inside.  This  witness  said  be  was  robbed 
by  tbe  one>Iegged  negro  woman,  a  negro  man, 
and  a  white  man,  and  so  described  tbe  people 
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to  the  officer  who  made  the  arrest  Aroel- 
lant  took  the  stand,  and  denied  any  connec- 
tion with  it,  and  said  that  the  allied  as- 
saulted party  come  to  her  house,  and  offered 
her  50  ceats  for  permission  to  go  to  bed  with 
her ;  that  be  was  dmnk.  She  denied  making 
the  statement  to  the  officer  about  which  the 
officer  testified,  and  told  him  that  the  pnrse 
that  sbe  bad  waft  given  to  ber  by  the  negro, 
Jim  Cass. 

1.  The  first  blU  of  exceptions  recites  that 
when  the  case  was  called  appellant  objected 
to  proceeding  with  her  trial  on  the  Jury  Ilsta 
handed  her.  The  bill  recites  her  objections 
as  followB:  "This  case  was  set  for  trial  dur- 
ing a  we^  when  there  was  no  drawn  Jury 
according  to  the  wheel  Jury  law  passed  by 
the  Legislature  for  countlra  having  a  city  of 
more  than  twenty  thousand  population  or  ac- 
<»>rdlng  to  the  statutory  law  providing  for  the 
selection,  of  Juries.  The  defendant  objected 
to  going  to  trial  with  a  plcked-up  Jury." 
These  objections  v^ere  overruled,  and  appel- 
lant's attorneys  ordered  to  proceed  with  the 
selection  of  the  Jury  from  the  list  fumi^ed. 
It  seems  from  the  recital  in  the  bill  that  the 
■case  had  been  set  down  for  trial  the  previous 
week,  to  wit,  on  the  17th  day  of  February, 
but,  owing  to  the  fact  that  a  number  of  cases 
were  tried,  this  case  was  not  reached  or  call- 
«d,  but  was  postponed  and  reset  for  the  22d 
of  February.  The  bill  turther  recites  that 
the  court  had  ordered  regular  Juries  drawn, 
and  th^  had  been  drawn  for  alternate  weeks, 
as  has  been  the  habit  of  the  court;  that  is, 
one  week  for  ordinary  felony  cases,  and  the 
next  week  for  special  venire  cases.  In  the 
alternate  weeks,  special  venire  cases,  a  large 
number  ot  which  were  on  tbe  docket,  had 
been  set  for  trial.  The  case  of  State  v.  Kauf- 
man was  set  for  the  22d,  and  the  court  hav- 
ing reason  to  believe  that  said  cause  would 
be  continued  when  reached  ordered  a  number 
of  cases  set  during  that  week  to  be  takoi  up 
in  case  the  court  should  be  idle,  the  court 
stating  to  counsel,  and  here  states,  that  owing 
to  the  crowded  condition  of  the  docket  and 
the  county  Jail,  be  wanted  to  utilize  every 
moment  possible.  When  the  Eanfman  Case 
was  continued  upon  application  of  the  defend- 
ant; "the  court  ordered  the  sherUf  to  procure, 
and  be  did  procure  In  a  legal  way,  talesmen 
to  serve  as  Jurors  during  that  week,  and  this 
was  the  list  fnmisbed  tiie  defendant  There- 
fore, because  In  a  manner  unexpected  no  Jury 
has  been  drawn  from  the  wheel,  and  the 
court  could  not  run  without  a  Jury,  the  court 
overruled  tbe  defendant's  objectltms  to  the 
panti  of  talesmoi,  and  required  a  Jury  to  be 
selected  from  said  panel."  As  this  bill  pre- 
sents tbe  mattw,  we  are  of  <^lnlan  there  Is 
no  error  shown.  In  the  absoice  of  Jurors 
drawn  nnder  the  terms  of  the  statute,  as  here 
shown,  we  are  <tf  i^tniw  that  the  court  Is 
not  without  power  to  secure  Jnrora  for  the 
transaction  of  the  business  ot  the  court.  So, 
In  tbls  case,  we  are  of  opinion  the  court  had 
the  authority  to  have  a  Jury  summoned  for 


the  disposition  of  smA  cases  as  woe  set 

down  for  trial. 

2.  Another  bill  recites  that  after  the  Jary 
had  been  examined  as  a  whole,  but  no  chal- 
lenge had  been  made,  it  was  noticed  that  It 
was  adjourning  time,  and  the  court  announc- 
ed that  he  would  not  lock  the  Jury  up  for  die 
noon  hour,  as  they  had  not  been  selected,  or 
sworn,  and  that  the  taking  ot  evidence  bad 
not  begun,  but  he  would  allow  them  to  go  at 
large  unaccompanied  by  any  officer  during 
the  noon  hour.  As  this  bill  recites  it,  we  see 
no  error  In  this  ruling  of  the  court  The 
mere  fact  that  all  of  the  Jurors  summoned 
had  been  tested,  but  none  of  them  selected  to 
try  the  case,  nor  In  any  manner  set  apart 
or  sworn,  does  not  come  within  the  Inhibition 
of  the  statute  prevraiting  the  separation  of 
the  Jury.  That  statute  refers  to  Jurors  who 
had  been  segregated  and  ImpAneled  In  the 
case.  Here,  no  Juror  had  been  selected,  they 
had  simply  been  tested  as  a  whole,  which  we 
suppose  means  their  qualifications  In  a  gen- 
eral way  had  been  tested  for  excuses  and 
matters  of  that  sort.  As  the  bill  Is  Incorpo- 
rated In  the  record,  we  are  of  oplnltHi  there 
is  no  error  shown. 

S.  There  Is  quite  a  lengthy  bill  complain- 
ing of  a  speech  of  the  assistant  county  attor- 
ney. When  the  court's  attention  was  called 
to  the  statements  of  the  county  attorney,  the 
court  Instructed  the  county  attorn^  to  stay 
within  the  facts  of  the  case,  and  cautioned 
htm  against  making  the  comments  he  had 
made,  and  Instructed  the  Jury  that  it  was  not 
legitimate  argument,  and  that  the  county  at- 
torney should  not  have  used  the  same^  and 
the  Jury  would  not  consider  It  for  any  par- 
pose  whatever.  The  language  used  was  as 
follows:  "It  makes  no  difference  how  promi- 
nent a  lawyer  Is,  he  had  no  right  to  abuse  a 
witness  as  defendant's  counsd  has  abtised 
Mr.  Smith,"  and,  further,  "If  a  lawyer  were 
to  abuse  me  In  tbat  way,  I  wonid  hold  hint 
personally  responsible  for  It"  In  this  con- 
nection the  bill  shows  that  counsel  for  appel- 
lant had  been  severe  on  the  witness  Smltb. 
had  called  him  a  "night  Invader  of  the  South 
End  Saloons,"  and  said  the  witness  was  in  no 
shapes  having  tak«i  at  least  two  ^sses  of 
beer,  to  know  what  really  happened,  and 
fnrOiermore  said  in  his  ai^tun^t  that  Smith 
was  not  entitled  to  any  more  refli>ect  or  cmi- 
slderatlon,  or  to  be  believed  bf  the  Jury,  than 
—that  Is,  the  court  so  remembered—prefer 
ring  to  defendant},  and  many  other  like  ex- 
presslcms.  Then  f<^low6il  the  above  cautiim 
and  Instructions  of  the  court  After  this  the 
court  proceeded  to  write  the  charge,  and  was 
not  noticing  the  ai^wnent  closely  what  de- 
fendant's counsel  again  objected,  stating  tbit 
the  state's  counsel  was  calling  his  clloit  a 
vile  wretch.  The  prosecuting  attorney  stated 
to  the  court  that  he  was  not  calling  bis  client 
a  vUe  wretch,  but  was  quoting  from  ajqwl- 
lant's  counsel,  wherein  he  said  that  Mr. 
Smith  was  entitled  to  no  more  credit  than 
this  vile  wretch  here,  and  that  he  was  oily 
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quoting  tb9  langnase  of  appellant's  counsel 
used  In  regard  to  bis  own  client  This  ap- 
pellant's cponsel  denied,  and  said  be  bad  only 
spoken  of  bis  client  as  a  i>oor  unfortunate 
wretcto.  Again  the  court  Instructed  the  Jury 
that  he  did  not  hear  the  language  used,  but 
that.  If  prosecuting  attorney  did  call  the 
woman  a  Tile  wretch,  be  bad  no  right  to  do 
so,  and  that  the  jury  should  not  consider  it 
against  the  defendant  for  any  purpose,  and 
again  told  counsel  not  to  use  that  language 
any  further,  but  to  discuss  the  facts  of  the 
case.  The  prosecuting  attorney  then  ranark- 
«d  to  the  jury  that  appellant's  counsel  was  in 
the  habit  of  abusing  the  state's  witnesses, 
and  further  stated  that  appellant's  counsel 
had  a  mania  for  abusing  witnesses  when  be 
was  defending  people  charged  with  crime, 
and  that  he  bad  done  so  in  this  case  in  be- 
half of  this  woman,  who,  according  to  the 
record,  was  a  self-confessed  thief  and  robber. 
Again  counsel  objected,  and  the  court  told  the 
prosecuting  attorney  he  must  not  comment 
upon  any  mania  or  habit  of  appellant's  coun- 
itel,  as  that  was  not  a  part  of  the  case,  and 
again  admonished  him  to  keep  within  the 
record  and  discuss  his  case,  and  the  court 
again  told  the  Jury  not  to  consider  any  such 
statement  as  that  made  by  counsel  for  the 
state  for  any  purpose  whatever,  and  the 
court  told  the  prosecuting  attorney  if  he  did 
not  obey  the  orders  of  the  court  from  this 
time  forward  that  he  would  punish  him,  and 
subsequently  said  to  counsel  for  state  to  ar- 
Kxie  the  law  and  facts  In  a  legitimate  way. 
This  Is  the  bill  of  exception.  We  are  of  opin- 
ion, as  this  bill  presents  the  matter.  It  is  not 
of  snfflctent  Importance  to  require  a  reversal, 
and,  as  the  bill  presents  the  matter,  it  seems 
the  county  attorney  was  answering  the  argu- 
ment of  appellant's  counsel,  or  at  least  the 
■court  so  leaves  the  matter  as  claimed  by  the 
prosecuting  attorney. 

4.  The  policeman  Brown  who  arrested  ap- 
pellant stated  that  he  was  told  of  the  rob- 
bery, and  given  a  description  of  the  party 
that  suited  defendant,  and  he  went  with  the 
purpose  of  going  where  she  was  to  be  found. 
Before  getting  to  her  house  he  met  and  stop- 
ped her;  that  is,  he  said  "Hello,  Hattle,"  and 
she  stopped.  He  asked  her  where  the  man's 
purse  and  money  was  that  she  took  from 
lilm.  She  denied  taking  the  man's  money  or 
pum  The  officer  stated,  "You  did,  and  I 
bave  proof."  She  again  denied  it,  and  be 
informed  her  that  she  did,  and  that  she  had 
"better  come  across  and  tell  the  whole  as  It 
will  be  better  for  you."  She  then  admitted 
liavlng  the  purse,  and  gave  It  to  the  officer. 
He  then  told  her  he  would  have  to  lock  her 
up,  and  turned  her  over  to  another  officer 
■who  took  her  to  the  city  Jail.  Objection  was 
urged  to  tbis  because  this  statement  bad 
been  elicited  from  her  while  she  was  under 
arrest  and  had  not  been  warned.  The  court 
overruled  these  objections,  and  admitted  the 
testimony.  Concede  under  the  facts  she  was 
under  arrest  at  the  time,  It  would  make  no 


difference  under  the  circumstances  stated, 
t>ecause  the  officer  obtained  from  her  part  of 
the  stolen  property.  Article  790,  Oode  Cr. 
Proc.  1886,  as  amMided  by  Acts  30th  Leg. 
p.  319,  c.  118,  reads  as  follows:  "The  confes- 
sion shall  not  be  used  if  at  the  time  It  was 
made  the  defendant  was  In  Jail  or  other 
place  of  confinement,  nor  while  he  Is  in  the 
custody  of  an  officer,  unless  made  In  the  vol- 
untary statement  of  the  accused  taken  be- 
fore an  examining  court  In  accordance  with 
law,  or  be  made  In  writing  and  signed  by 
blm,  which  written  statement  shall  show 
that  he  had  been  warned  by  the  person  to 
whom  the  same  Is  made:  First,  that  he 
does  not  have  to  make  any  statement  at  all. 
Second,  that  any  statement  made  may  be 
used  in  evidence  against  blm  on  his  trial  for 
the  offense  concerning  which  the  confession  is 
therein  made,  or  unless  In  connection  with 
said  confession,  he  makes  statements  of  facts 
or  circumstances  that  are  found  to  be  true, 
which  conduce  to  establish  bis  guilt,  such  as 
the  finding  of  secreted  or  stolen  property,  or 
the  instrumfflit  with  which  he  states  the  of- 
fense was  committed,"  etc.  If  It  be  conced- 
ed that  the  party  was  sufficiently  under  ar- 
rest to  exclude  the  conversation  occurring 
between  tlie  parties  at  the  time,  still  we  are 
of  opinion  this  testhnony  would  he  admis- 
sible under  the  second  clause  of  this  law; 
that  is,  •*that  any  statement  may  be  used  in 
evidence  against  him  on  his  trial  for  the  of- 
fense concerning  which  the  confession  Is 
therein  made,  or  unless,  in  connection  with 
said  confeBslom,  he  makes  statements  of  facts 
or  drcnmstancea  that  are  found  to  be  true 
which  conduce  to  establish  his  guilt,  such  as 
the  finding  of  ae<a«ted  or  stolen  property,  or 
the  Inrtrtunent  with  which  be  states  the  of- 
fense was  committed."  There  Is  no  ques- 
tion under  the  facts  from  the  state  or  the  de- 
fendants Bide  that  appellant  had  the  stolen 
purse  and  turned  tt  over  to  officer  Brown. 
Thrae  is  some  difference  in  the  statement  of 
appellant  and  the  officer  In  regard  to  the 
conrersatlott.  Appellant  aald  when  she  tam- 
ed it  over  she  made  the  statement  that  she 
received  It  from  Jim  Oass,  one  of  the  parties 
supposed  to  be  connected  with  the  robbery. 
She  had  possession  of  the  stolen  purse.  The 
officer  does  not  agree  with  her  In  regard  to 
ttiat  statement,  but  In  any  evrait  the  stolen 
property  was  found  in  her  possession,  and 
she  delivered  it  to  the  olflcer.  This  makes 
the  case  come  within  the  exception  In  Uie 
statute,  and  authorized  the  court  to  permit 
the  introduction  of  her  statement. 

6.  One  of  the  grounds  of  the  motion  for 
new  trial  Is  to  the  effect  that  Cass,  who  had 
been  jointly  indicted  with  appellant,  was 
discharged  by  the  county  attorney,  and  that 
Cass  would  now  testify  tliat  he  found  the 
pocketbook  that  was  supposed  to  have  been 
In  the  possession  of  the  defendant,  and  gave 
It  to  her,  and  It  Is  stated  in  the  motion  that 
Cas^  affidavit  Is  attached  to  the  motion  for 
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new  trial,  and  ah*  allflgw  that  tUs  tMSmomy 
la  newly  dlscoTered  by  reason  of  the  fact 
that  the  eaap  against  Oaaa  had  been  dismiss- 
ed by  the  county  attorn^  sabseanent  to  ap- 
pellant's trial.  A  snflldent  answer  to  this  is 
found  In  the  fact  that  there  Is  no  affldavlt 
made  by  Cass  lncori>orated  In  the  record,  and 
nothing  to  Terify  any  statonent  to  which 
Cass  would  testify.  The  motl<ai  for  a  new 
trial  is  not  eren  sworn  to  by  appelant  In 
other  words,  this  gnrand  of  the  moUtm  is 
simply  a  statemeat  unterlfled.  As  presented 
It  cannot  be  rerlewed. 

Finding  no  reversible  error  In  the  record, 
the  Jndgmemt  Is  afOrmed. 


BRITTON  T.  STATE. 
(Coart  of  Criminal  Af^^'^"     Texas.   Jan.  12, 

Weapons  ({  7*>— Cabbting  Wbafonb  tob  Rs- 

FAIB8. 

It  Is  lawful  for  a  person  to  carry  a  pie- 
tol,  which  is  out  of  repair  and  will  not  shoot, 
to  a  repairer  to  be  fixed,  and  to  carry  It  home 

therefrom. 

[Ed.  Mote.— For  other  cases,  see  Wcapms, 
Cent  Dig.  I  6;  Dec.  Dig.  |  7.*] 

Appeal  from  Panola  Coonty  Court ;  W.  B. 
Anderson,  Jndge. 

Will  Brltton  was  conTlcted  of  tmlawfnlly 
carrying  a  pistol,  and  appeals.  Reversed  and 
remanded. 

Brooke  &  Woolworth,  for  appellant.  JcOin 
A.  Mobley,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed for  carrying  a  pistol  in  violation  of  the 
law. 

The  evidence  discloses  that  he  carried  the 
pistol  to  town,  and  was  seen  the  witness 
Sparks  with  the  pistol  in  his  hand  on  his  re- 
turn from  town;  that  it  was  a  blue  Colt's 
41  caliber ;  that  there  had  been  a  little  show 
in  the  town  of  Ragley,  where  be  (witness)  and 
appellant  bad  been ;  that  be  (witness)  left 
Ragley  about  an  hour  by  sun,  and  appellant 
overtoolE  him  on  the  way  home,  and  bad  the 
pistol  In  his  hand.  This  occurred  on  the  1st 
of  May.  The  state  further  proved  by  the 
witness  Davis,  tbat  about  three  weeks  after- 
wards be  traded  with  appellant  for  a  blue 
Colt's  pistol,  and  that  at  that  time  it  would 
shoot  The  witnesses  for  appellant  testified 
tbat  at  the  time  he  was  seen  with  the  pistol 
going  from  Ragley  tbe  pistol  would  not  shoot, 
and  that  be  carried  it  to  town  to  have  it 
fixed ;  that  It  was  out  of  repair,  and  the  cylin- 
der would  not  revolve.  Tbe  witness  Davis 
said  be  did  not  know  whether  appelant  bad 
bad  tbe  pistol  fixed  or  not  Murphy  testi- 
fied, In  behalf  of  appellant,  that  on  tbe  Ist 
of  May  appellant  brought  the  pistol  to  him 
in  the  town  of  Ragley  to  have  it  fixed ;  that 
he  ezamloed  it,  and  found  the  pistol  brolran ; 
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that  he  conld  not  mora  the  eyllndn  or  voA 
the  pistol.  He  told  appidlant  he  did  not  have 
time  to  fix  it  that  day,  and  told  him  to  take 
It  home.  Hoostcm  Weaver  testified  tbat  he 
was  ft  Ua^smith,  and  lived  In  the  town  of 
Timpson,  and  that  on  the  8d  of  May  ap- 
pellant brought  the  pistol  to  bis  shop  to  get 
It  repaired,  and  left  the  pistol  with  tbe  wit- 
ness, and  went  away;  that  the  pistol  could 
not  shoot,  because  tbe  cylinder  would  not 
torn ;  that  subsequently  appellant  came  to  the 
shop,  and,  finding  It  would  be  a  week  or  two 
before  tbe  pistol  could  he  fixed,  on  account  of 
tbe  fact  tbat  witness  had  to  send  away  to 
get  some  parts  tbat  be  did  not  have  to  repair 
the  pistol,  appellant  declined  to  leave  tbe 
pistol,  and  took  It  away.  Tbe  witness  Amos 
testified  that  be  was  In  the  town  of  Ragley 
on  the  Ist  of  May  with  appellant;  that  ap- 
pellant had  the  pistol  described  by  tbe  other 
witnesses,  and  carried  It  to  the  bla<dcsmith 
shop  In  Ragley  to  have  It  fixed;  that  the 
blacksmith  conld  not  fix  It  that  day,  and 
appellant  did  not  leave  it  with  tbe  black- 
smith, and  asked  the  witness  what  he  was  to 
do  with  the  pistol ;  that  he  wanted  to  go  to 
tbe  show,  and  did  not  want  to  take  it  with 
him;  after  deliberating  about  the  matter,  tbe 
witness  suggested  or  advised  appellant  to 
bide  It  until  tbe  show  was  over,  and  thm  take 
it  back  home;  that  appellant  did  bide  It  be- 
hind some  barrels  on  Ragley's  gallery,  and 
after  tbe  show  he  got  the  pistol ;  that  the 
pistol  would  not  shoot,  and  be  knew  that  was 
tbe  only  pistol  appellant  had  tbat  day. 

We  are  of  opinion  that,  under  tbe  ftcts 
stated,  this  was  not  a  violation  of  tbe  law. 
Appellant  had  the  right  to  carry  tbe  pistol 
to  the  shop  to  have  It  repaired,  and  carry  it 
home  with  him.  It  seems  to  be  unquestioned 
tbat  this  was  his  purpose  in  carryhig  the 
pistol,  and  there  Is  no  contradiction  of  the 
fact  that  It  was  out  of  repair  and  would  not 
shoot.  The  state's  witness  knew  nothing  of 
the  pistol,  further  than  the  fact  that  he  saw 
appellant  with  It  In  his  hand  as  lie  overtook 
him  on  the  road  homft 

The  judgment  is  reversed,  and  the  canst 
is  remanded. 


BMEBSOX  V.  STATE. 
(Court  of  Criminal  -^^j^l^l"  ^  Texas.  Jsn.  19, 

CsnoNAL  Law  (|  1122*)— Appkat— Bbcobd— 
Statehbnt  or  Facts— Absbhci. 

A  conviction  will  not  be  reversed,  in  the 
absmce  of  a  statement  of  facts,  for  an  alleged 
erroneooB  charie.  if  it  conld  be  amllcahle  to  asy 
state  of  teets  uiat  might  be  intxodneed  under  tbe 
indictment. 

[Ed.  Note.— For  oUisr  eases,  see  Criminal  Lav, 
Cent  Dig.  I  2M1;  Dec.  Dig.  S  1122.*] 

Appeal  from  District  Court,  TUrant  Gmm- 
ty ;  W.  T.  SimnMms,  Judgew 
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Horils  Ememm  was  conTlcted  of  lrarclftry» 
and  be  appeals.  Affirmed. 

See.  al80^  S4  Tex.  Cr.  R.  628. 114  S.  W.  834. 

John  A.  Mobler.  Asst  Atty.  Oen.,  for  the 
Statfc 

DAVXD80N',  P.  J.  TbAs  conrtctlon  was 
for  bnq^Tj ;  the  pnnlabmeDt  being  aaeoaa 
«d  at  fire  years'  conflnaneat  In  the  peolten- 

tlfiry. 

The  record  Is  before  us  without  a  state- 
ment of  facts  or  bill  of  exceptions.  The  qaes- 
tlons  mentioned  In  motl<ni  for  new  trial  can- 
not be  revised  In  the  absence  of  the  evidence. 
The  charge  gXyem  Is  applicable  to  a  state  of 
facts  provable  under  the  allegations  In  the 
Indictment  This  court  will  not  reverse  a 
case,  where  the  statement  of  focts  Is  not  be- 
fore OB,  If  the  chaise  given  and  criticised 
«onld  be  applicable  to  any  state  of  facts  that 
might  be  introduced  nnder  the  all^atlons  In 
the  fndictmoit  As  the  record  Is  presoited 
to  us.  we  find  no  error. 

The  jndgment  thertfwe  Is  affirmed. 


REAGAN  V,  STATE. 
<Conrt  of  Orlminal  Appeals  of  Texas.  Jan.  12, 

mo.) 

1.  Witnesses  (|  277^  —  CEOss-EXAiowAlioir 

OF  Accused.   ^ 

Where,  in  a  prosecution  for  homicide,  ac- 
•cQsed  in  hia  examiaatlon  in  chief,  after  bavins 
testified  to  criminal  Intlmacj  between  deceased 
and  accused's  wife,  stated  that  when  be  shot  de- 
ceased he  did  SO  because  deceased  was  making  a 
demonstration  that  threatened  death  to  accused 
and  not  because  of  deceased's  prior  miscondact, 
the  court  properly  permitted  Urn,  In  answer  to 
a,  question  on  croBs-exanination  as  to  whether 
fae  would  not  have  shot  deceased  for  what  he 
had  said  concerning  and  done  to  accused's  wife, 
though  deceased  had  not  placed  his  hand  behind 
him  or  made  any  demonstration,  to  state  that 
he  woold  not  have  killed  deceased  except  tor  the 
demcmatration. 

[Ed.  Note.— For  other  eases,  see  Witnesses^ 
C^L  IMg.  H  d19,  980;  Dee.  Dig.  I  277.»] 

2.  CiinnRAL  Imw  (5  9M*)— New  Trial— Mis- 
coNDucr  or  the  Juby— ArrtDAViT. 

Where  affidavits  in  support  of  an  applica- 
tion for  new  trial  for  allied  misconduct  of  the 
jury  were  not  specific,  and  it  was  uncertain 
from  the  record  whether  the  misconduct  in  fact 
occurred,  the  motion,  in  so  far  as  it  was  based 
OD  such  grounds,  was  properly  denied. 

[BA.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  S  2391 ;  Dec.  Dig.  1  956.*] 

3.  CsnaNAi.  Law  (S  857*)  —  Misconduct  of 

THE  JUBT. 

In  a  prosecution  for  homicide,  defendant, 
though  claiming  be  shot  deceased  in  self-defense, 
also  testified  that  he  sought  deceased,  who  was 
the  stepfather  of  defenoant's  wife,  to  remon- 
strate with  him  for  lits  criminal  intimacy  with 
'defendant's  wife  and  to  obtain  a  promise  from 
him  to  cease  such  attentions.  Held,  that  state- 
ments made  by  jurors  while  considering  their 
verdict  Hiat  it  seemed  that  defendant's  wife  was 
as  anxious  "to  do  it  or  to  cohabit"  aa  dece- 
dent was.  and  "I  do  not  think  a  man  ought  to 
be  shot  down  about  a  damned  whore  like  that 
woman  is,"  were  not  objectionable  as  receiving 
additional  testimony  after  submission  of  the 


case,  but  were  Justifiable  expressions  of  the 
jurors'  conclusions  on  the  proposition  submitted 
to  them. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  I  2065:  Dec.  Dig.  I  857.*] 

4.  CsiiuNAL  Law  (1 945*)- New  TbiaIt-New- 

I.T  Discovered  kvioence. 

Alleged  newly  discovered  evidence  of  dece- 
dent's wife  that  whoever  shot  decMsed  was 
standing  in  the  road  when  he  shot,  and  was  not 
attempting  to  conceal  himself,  ^at  she  was  sit- 
ting on  the  gallery  of  the  house  200  or  300  ^ards 
distant,  and  w4ien  she  heard  the  firing  looked 
up  and  saw  the  person  who  shot  with  &  smok- 
ing gun  in  hia  hand  stepping  toward  the  fence 
toward  deceased's  dead  body,  was  not  probably 
true,  and  would  not  have  probably  proouced  an 
acquittal  or  a  conviction  of  a  lesser  offense  than 
manslaughter  of  which  accused  was  found  guilty 
on  a  new  trial,  tibe  witness  having  testified  at 
the  examining  trial  that  the  gun  fire  attracted 
her  attention,  when  she  looked  the  way  her  hna- 
band  was  in  the  field,  saw  his  mule  c<Mning  up 
the  cotton  rows  wl&h  the  plow,  and  went  near 
enough  to  see  that  her  husband  was  killed  when 
she  went  for  help,  without  having  stated  who 
it  was  that  fired  at  deceased, 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  S  2836;  Dec.  Dig.  i  945.*] 

0,  Cbiminal  Law  (I  039*)-rNEW  Triai^New- 
LT  DtSCOVESED  EVIDENCE— DlUQENCE. 
Where  deceased's  wife  testified  at  defend- 
ant's examining  trial,  defendant  was  negligent 
In  falling  to  procure  her  testimony  at  the  tri&l. 
which  would  preclude  his  obtaining  a  new  trial 
for  her  allegeid  newly  discovered  evidence. 

[EU.  Note^For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  U  2818,  2819;  Dec  Dig.  i  9S9.*] 

e.  Cbimtetai,  Law  (S3  941,  942'>— New  Trial 

— NKWLT  DISGOVBBED  EVIDEKCE  —  CUlCUZtA.- 
TIVI  AND  IMPEAOHINO  EVIDENCE. 

Alleged  newly  discovered  evidence  which  is 
cumulative  and  impeaching  is  not  ground  for  a 
new  trial. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
gmt.  Dig.  IS  2828-2332 ;  Dec  Dig.  |8  Ml, 
942.*] 

Appeal  fr<Htt  IMstrlct  Court,  Robertson 
County ;  J.  a  Scott,  Jo^. 

Richard  Reagan  was  craiTlcted  of  man- 
danghterr  and  be  appeals.  Affirmed. 

John  A.  Mobley,  Asst  Atty.  Gen.,  tm  the 
State; 

McGORD,  J.  Under  an  indictment  for 
murder  ai^llant  was  convicted  of  man- 
slaughter with  a  penalty  of  five  years,  and 
from  this  judgment  of  conviction  has  appeal- 
ed to  this  court  and  asks  for  a  revision  of 
the  actlMi  of  the  court  below. 

Briefly  stated,  the  facts  show  that  on  the 
7th  day  of  May,  1900.  in  the  county  of  Robert- 
son.'the  deceased,  Knox  Wtaltehutd.  while 
plowing  in  a  field  was  shot  down  and  killed. 
The  facts  also  show  that  appellant  was  the 
man  that  hilled  him ;  tbat  he  lived  in  Madi- 
son county  about  nine  miles  from  where 
Whitehead  lived;  and  that  on  the  morning 
of  tiie  killing  the  ai^llant  left  his  home 
afoot  with  a  gnn  and  a  couple  of  d<^  fol- 
lowing him,  and  went  on  down  to  the  home 
of  the  deceased,  found  him  plowing  In  the 
field,  and  shot  bim  down,  killing  him  instant- 
ly.  But  one  idiot  was  fired,  and  one  of  the 
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bucksbot  entered  tbe  deceased  on  the  right 
Bide  of  his  face  and  In  tbe  right  temple  and 
one  entered  at  the  point  of  the  cbln  and  oth- 
era  weat  through  hla  hat  Tbe  scattered  con- 
dition of  tbe  woonds  on  the  bod^  and  tbe 
boles  In  the  bat  show  that  the  man  who  fired 
tbe  shot  most  have  been  some  distance  from 
tbe  body  of  the  deceased  at  the  time  the  sbot 
was  fired.  The  rows  ran  north  and  south 
In  the  field  wbere  the  deceased  was  plowing. 
The  road  passed  east  and  west  along  the  north 
Bide  of  tbe  field.  The  deceased  had  reached 
tbe  north  end  of  tbe  rows  and  from  tbe  posi- 
tion of  bis  body  deceased  had  about  fixed  to 
turn  around  when  be  was  shot.  His  bead 
lay  towards  the  fence  and  about  three  feet 
from  the  fence.  The  fence  was  a  wire  fence; 
It  was  about  three  feet  from  tbe  wire  fence 
to  the  edge  of  the  road.  Across  the  road, 
and  some  17  steps  from  the  north  side  of  tbe 
road,  there  was  a  hickory  tree.  Some  small 
bushes  lay  between  the  hickory  tree  and  tbe 
road,  not  enough,  however,  to  conceal  a  per- 
son. Around  tbls  hlckw^^  tree  there  were 
some  Indications  that  a  person  liad  stood. 
South  of  the  dead  body  some  shot  were  found 
In  a  tree.  Also  the  bushes  between  tbe  hick- 
ory tree  and  the  road  bad  been  clipped  by 
shot.  The  spot  where  these  bushes  were  clip- 
ped,  the  dead  body,  and  tbe  shot  In  tbe  dead 
tree,  which  was  south  of  tbe  dead  body,  all 
were  In  an  exact  line  from  tbe  hickory  tree. 
It  was  37  steps  from  t^is  hickory  tree  to 
wbere  the  dead  body  was  lying,  and  tbe  phys- 
ical facts  surrounding  tbe  killing  Indicated 
that  tbe  party  who  fired  tbe  sbot  must  have 
been  some  distance  from  tbe  deceased  when 
tbe  shot  was  fired,  and  that  the  same  was  not 
fired  at  close  range.  Tbe  appellant  admitted 
tbe  killing.  He  was  seen  by  several  witness- 
es golQg  to  and  fr<»n  the  place  of  the  killing. 
On  the  morning  of  the  killing,  appellant  bor- 
rowed a  gun  from  one  of  his  neighbors  and 
told  him  he  was  going  squirrel  hunting  with 
it  He  returned  the  gun  on  the  same  evening 
of  tbe  killing  to  the  man  ttom  whom  he  bor- 
rowed It  the  witness  from  whom  be  borrowed 
it  being  named  George  LawsoBt  and  when  ap- 
pelant brought  the  gun  back  be  told  said 
Lawson  that  be  had  killed  the  deceased.  The 
appellant  and  his  wife  both  testified  in  tbe 
case  to  acts  of  intimacy  on  the  part  of  tbe 
deceased  with  appellant's  wife,  she  testifying 
that  she  was  tbe  stepdaughter  of  deceased, 
and  that  tbe  deceased  had  been  criminally 
intimate  with  her  both  before  and  after  her 
marriage  with  the  appellant  The  appellant 
claimed  that  he  was  informed  of  this  only  a 
day  or  two  before  the  killing,  and  that  on  the 
morning  he  borrowed  tbe  gun  and  went  down 
to  wbere  tbe  deceased  lived,  found  blm  plow- 
ing In  the  fleldt  and  that  he  went  up  and 
stopped  In  tbe  road  some  eight  or  nine  feet 
from  tbe  aid  of  tbe  rows  on  tbe  outside  of 
tbe  fence,  and  that  when  the  deceased  came 
plowing  to  tbe  end  of  the  towb  the  deceased 
looked  up  and  saw  him  (the  appellant),  threw 
his  hand  to  hla  hip.  and.  appellant  thinking 


that  he  was  going  to  sboot  him,  fired  and 
killed  deceased,  and  when  he  fell  he  (appel- 
lant) went  up  to  the  edge  of  the  fence,  l0(Aed 
at  him,  saw  tbe  blood  runntag  out  of  bis  fore- 
head and  went  on  back  home ;  that  when  the 
deceased  threw  blB  hand  to  his  hip  pocket 
like  he  was  going  to  draw  a  pistol,  he  (tbe 
appellant)  stepped  back  two  or  three  steps 
which  threw  him  to  tbe  north  edge  of  ihp 
road  when  he  fired ;  that  he  did  not  kill  the 
deceased  for  the  intimacy  and  Insults  offorcl 
to  bis  wife,  but  that  be  killed  him  In  Klf- 
defense,  and  that  be  bad  gone  down  there  to 
exact  a  promise  from  the  deceased  that  be 
would  desist  In  bis  conduct  towards  tbe  ap- 
pellant's wtta.  This  Is  a  snfflcirat  statement 
of  tbe  facts  ot  the  case  to  explain  tbe  Issua 
raised. 

1.  Tbe  case  was  submitted  to  tbe  Jniy  on 
murder,  manslaughter,  and  self-def^ise.  Xd 
complaint  In  the  motion  for  new  trial  was 
made  to  tbe  charge  of  the  court,  and  tbe 
charge  aeema  to  have  fairly  presented  tbe 
law  applicable  to  tbe  facts  of  the  case. 

2.  We  find  in  the  record  but  one  bill  of  ex- 
ceptions. This  bill  is  to  the  acttm  of  the 
court  In  permlttli^  tbe  state's  counsel,  over 
the  objection  of  appellant  to  ask  tbe  appel- 
lant while  on  the  witness  stand.  "Wonld  you 
not  have  shot  the  deceased  for  what  deceased 
had  said  about  your  wife  or  what  be  bad 
done  to  your  wife,  even  thongh  deceased  bad 
not  placed  his  hand  behind  him  or  made  any 
demonstration?"  And  to  the  answer  of  the 
ai^llant  that  he  wonld  not  have  killed  tbe 
deceased  on  account  of  what  be  had  said 
about  his  wife  or  done  to  his  wife,  but  that 
be  killed  blm  on  account  of  tbe  demonstra- 
tions made.  This  was  objected  to  because 
It  was  a  hypothetical  question,  and  becaufio 
same  called  for  an  opinion  of  tbe  witness  and 
did  not  tend  to  establish  a  fact  We  are  of 
opinion  that  the  court  below  did  not  err  Id 
permitting  this  questi<xi  to  be  asked  and  an- 
swered. It  has  always  been  held  that  the  In- 
tsat  with  which  an  act  Is  done  or  whicb  may 
accompany  the  act  can  always  be  inqnlred 
Into.  The  appellant  In  bis  examination  In 
chief,  while  be  had  testified  to  tbe  conduct  of 
the  deceased  towards  his  wife,  testified  far- 
ther that  at  tlie  time  be  sbot  the  deceased 
the  deceased  was  making  demonstrations 
that  threatened  death,  and  that  be  (aj^Ilant) 
Immediately  fired.  We  are  of  optniw  tliat  it 
was  a  proper  question  to  propound  to  tbe 
appellant  that  tbe  Jury  might  know  whether 
the  killing  was  In  self-defense  or  was  from 
passion  aroused  by  an  adequate  cause.  We 
therefore  bold  the  court  below  did  not  turr 
In  permitting  tbe  question  to  be  a^ed  and 
answered. 

8.  Appellant  in  his  motion  for  a  new  trial 
complained  that  tbe  Jury,  while  dellberatlDs 
upon  the  case,  was  guilty  of  mlscondnct  In 
that  tbe  Jury  rec^ved  testimony  otb^  than 
that  which  was  produced  upon  the  witness 
stand,  tbe  other  testimony  b^ng  as  follows: 
After  tbe  jury  had  beoi  cbatied  t^r  tbe  coort 
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and  had  retired  to  consider  their  verdict  and 
before  the  verdict  of  the  jury  had  been  ar- 
rived at,  ttie  following  language,  or  language 
of  similar  Import,  was  Indulged  in  by  the 
Jury,  to  wit:  "That  It  seemed  that  the  de- 
fendant's wlf^  Mrs.  Richard  Reagan,  was 
as  anxious  to  do  It,  or  to  cohabit,  as  Knox 
Whitehead  was" — the  contention  being  that 
this  was  new  testimony,  was  an  Inference  or 
conclusion  drawn  by  the  Jury  not  authorized 
by  tlie  testimony ;  and,  further,  that  while  the 
Jury  were  deliberating  upon  their  verdict 
gome  member  of  the  Jury  In  the  hearing  of 
one  OUmore,  who  was  a  member  of  the  Jury, 
said:  "I  do  not  tliinlc  a  man  ought  to  be 
shot  down  about  a  damn  whore  like  that 
woman  Is."  The  motion  for  new  trial  Is 
sworn  to  by  W.  W.  WIIbou,  one  of  the  attor- 
neys for  the  appellant,  and  In  the  affidavit 
of  said  counsel  It  Is  stated  that  the  names 
of  the  two  Jurors  above  menti<med  are  un- 
known to  the  witness;  that  J.  R.  Gilmore 
told  counsel  for  the  appellant  that  he  heard 
the  language  imputed  to  the  said  Jurors,  but 
did  not  tell  said  counsel  what  said  language 
was,  and  did  not  give  blm  the  name  of  the 
said  two  Jurors.  The  Juror  Ollmore  was  not 
brought  before  the  court,  nor  was  any  of  the 
other  Jnrors  examined  with  reference  to  what 
trnnspired  in  the  Jury  room.  The  affidavit 
in  Itself  only  speaks  of  Information  or  rumors 
that  seemed  to  be  floating  around.  It  Is  not 
specific,  and  falls  to  show  that  any  such 
thing  transpired  In  the  jury  room.  In  this 
uncertain  condition  of  the  record,  and  in  the 
absence  of  any  positive  proof  that  such  a 
thing  transpired  in  the  Jury  room,  this  court 
would  not  be  authorized  to  disturb  the  ver- 
dict, but  conceding  that  the  thing  transpired 
as  stated  In  the  motion  for  new  trial,  we  are 
not  prepared  to  say  that  this  was  misconduct, 
nor  receiving  additicmal  testim<my,  but  was 
simply  the  inference  or  eonciuslcm  drawn  by 
the  Jury  from  the  testimony  elicited  upon  the 
trial.  We  do  not  understand  tliat  Juries,  in 
reaching  their  vwdlcts,  are  denied  the  right 
of  reastmlng  oat  prc^positlons  that  are  sub- 
mitted to  than  and  drawing  deductions  and 
«HiclusionB  therefrom.  They  have  a  right  to 
weigh  testimony  that  comes  before  them. 
They  have  a  right  to  discuss  It  In  the  Jury 
room  and  give  their  reasons  as  well  as  to 
draw  tbtir  contusions  and  to  express  these 
concInsi(ais  to  tme  another.  This  was  not  ad- 
ditional testimony,  and  we  think  was  a  legiti- 
mate remark  on  the  part  of  the  Jury.  See 
Jack  V.  State,  20  Tex.  App.  661,  in  which  this 
court  held  that  it  would  be  a  dangerous  and 
exceedingly  pemlciotu  practice  for  the  courts 
to  permit  the  sanctity  of  the  jury  room  to  be 
Invaded  and  jurors  be  Interrogated  as  to  the 
arguments  used  in  their  deliberations,  and 
the  Influence  of  such  arguments  upon  their 
minds,  and  the  reasons  and  considerations 
upon  whkSi  their  verdict  was  based. , 


4.  The  next  ground  of  the  motion  for  new 
trial  Insisted  upon  by  appellant  is  that  he 
should  have  been  granted  a  new  trial  because 
of  newly  discovered  testimony  that  had  ccme 
to  his  knowledge  since  the  trial  of  the  case, 
and  that  by  no  kind  of  diligence  could  have- 
been  discovered  Iwfore  the  trial,  and  that  if 
be  had  liad  said  testimony  it  might  have  prob- 
bly  changed  the  result,  and  in  his  motion  for 
new  trial  he  sets  up  ttiat  Mrs.  Knox  White- 
head, the  wife  of  the  deceased,  will  testify 
that  If  appellant  shot  the  deceased,  or  whoev- 
er shot  the  deceased,  he  was  standing  la  the 
road  when  he  fired,  and  was  not  attempting 
to  conceal  himself  at  the  time  of  the  firing  of 
the  gun;  that  she  was  sitting  on  the  gallery 
of  the  house  some  200  or  800  yards  distant, 
and  that  when  she  beard  the  firing  of  the 
shot  ^e  looked  up  and  saw  the  appellant  or 
the  party  who  fired  the  shot  with  a  smoking 
gun  In  bis  hand  In  the  road,  stepping  up  to- 
wards the  fence  and  towards  the  dead  body 
of  the  deceased.  They  attached  to  the  motion 
for  a  new  trial  her  affidavit,  and  the  purpose 
and  object  of  this  testimony,  appellant  says, 
was  to  show  that  he  did  not  attempt  to  con- 
ceal himself  at  the  time  he  fired  the  stiot* 
but  that  the  same  was  done  openly,  and  that 
said  testimony  tended  to  support  the  theory 
of  the  aKKlIant  that  he  shot  In  self-defense. 
The  appellant  further  oratends  that  be  was 
denied  the  right  of  talking  to  this  witness, 
and  that  said  wltneaa  had  been  advised  by  the 
state  not  to  talk  to  appellant  and  his  counsel, 
and  that  tbegr  never  could  get  to  see  and  talk 
to  her.  The  state  denies  this,  and  In  Its  con- 
troverting motion  attaches,  the  affidavit  of  the 
witness  Mrs.  Knox  Whitehead  embodying  her 
statement  made  at  the  inanest  or  examining 
trial  In  which  affidavit  she  does  not  mention 
that  she  ever  saw  who  It  was  that  flred  at 
her  husband ;  that  she  beard  a  gun  fire  which 
attracted  her  attention,  and  that  ehe  walked 
out  and  looked  the  way  her  husband  was  in 
the  field,  and  aaw  the  mnle  coming  up  the 
cotton  rows  with  the  iilow,  and  that  she  went 
near  oiough  to  see  that  her  husband  was  kill- 
ed and  the  next  thing  was  to  get  help.  In 
view  of  the  tKt  that  aivellant  was  cmvlcted 
of  manslaughter,  we  are  not  prqmied  to  bold 
that  this  testlnumr  could  have  changed  the 
result,  and  that  tbe  same  Is  probab^  untrue; 
that  there  waa  a  want  of  diligence  <m  tbe 
part  of  appellant  to  procure  the  same;  that 
the  same  was  Impeaching  and  mextHj  cumula- 
tive; and  for  tbese  reasons,  we  think  tbe 
court  l>elow  did  not  err  in  refusing  a  new 
trial.  See  Fleming  v.  State,  54  Tex.  Cr.  R. 
339,  114  8.  W.  383,  and  Harrolson  v.  State,  M 
Tex.  Cr.  R.  452, 113  S.  W.  544. 

Finding  no  error  in  the  record,  and  believ- 
ing appellant  has  had  a  fair  and  an  impartial 
trial,  the  judgment  of  the  court  below  li  In. 
all  things  affirmed. 
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(Goart  of  CSvil  Appeals  of  Texan.  Dee.  19, 190D. 
On  Motions  tor  Rehearing  and  Oer- 
tioraTi.  Jan.  19*  ma) 

1.  Apfbai.  AiTD  IEbrob  (|  671*)— SumoxiitOT 
or  Rboobd— Nboessttt  fob  STATmainF  of 
Facts  ob  Bill  or  Excspnona. 

Where  tbe  record  contains  neither  state- 
ment <of  facts,  conclusions  of  fact  and  law  filed 
by  the  conrt,  nor  bill  of  exertions,  and  no  fond* 
amenta!  error  appears,  there  Is  nothing  for  the 
conrt  to  review. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Krro^  Oent  I>ig.  »  2867-2872;  Dec.  Dig.  f 
671.*/ 

On  Motions  for  Rehearing  and  Certiorari. 

2.  Appeai.  and  Ebbob  (|  618*)— Ddbctzs  iK 
Recobd— DuTT  or  Counsel. 

It  is  the  duty  of  oounsel  for  appellant 
to  see  that  the  record  on  appeal  is  properly 
made  up,  and  fallare  of  the  cleric  to  send  up  a 
statement  of  facts  is  no  excuse  for  a  defect  in 
the  record. 

[Ed.  Xote.— For  other  oases,  see  Appeal  and 
Error.  Cent  Dig.  H  3721-2T2S;  Dec.  Dig.  1 
619.  •  J 

3.  Appeal  and  Bbbob  (H  658,  832*)— Rehkab- 
zho—Gbounds— Defects  in  Recobd. 

The  mere  failure  of  the  cleii^  to  send  up  a 
statement  of  facts,  which  has  not  been  disoover- 
«d  by  counsel  for  sp^llant  who  briefed  the  case 
until  after  its  sotHnission  and  decision,  is  not 
■sufficient  reason  on  which  to  base  a  motion  for 
certicmri  to  perfect  the  record,  and  for  a  re- 
hearing, 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  »  2835,  2838,  ^D.  8222; 
Dea  Dig.  SS  659.  ^2.*] 

Appeal  from  District  Court,  Tom  Green 
County;  X  W.  Tlmmlns,  Jndge. 

Action  by  W.  H.  Shaw  and  others  against 
H.  J.  Schuch,  for  injunction.  Defendant  bad 
Jadgment,  and  plaintiffs  appeal.  AfBrmed. 

Taylor  &  Frlnk,  for  appellants.  Joseph 
Spence,  Jr.,  and  C  B.  Dabois,  for  appellee. 

RICE,  J.  On  the  8th  of  NoTember,  1809, 
H.  Shaw  and  otbers,  appellants  ba«ltt. 
presented  their  petition  in  racatlon  for  In- 
junction to  Hon.  J.  W,  Timmlns,  district 
Judge,  for  a  mandatory  vrlt  of  Injunction, 
for  tiie  purpose  of  enjoining  H.  J.  Schuch, 
appellee  herein,  or  any  oQier  person  acting 
for  him,  from  In  any  way  Interferlns  with 
them  In  removing,  hauling,  and  using  grarel 
from  the  bed  of  tbe  main  Concho  river,  and 
further  requiring  and  commanding  the  said 
Schuch  to  remove  a  fence  from  around  tbe 
gravel  bed  in  said  river,  to  the  end  that  they, 
In  common  with  all  others,  might  use  and 
haul  said  gravel,  and  that  on  final  hearing 
eald  Injunction  be  made  perpetual,  alleging, 
amongst  other  things,  that  the  said  Schndi, 
to  their  detriment,  had  fenced  In  and  Inclos- 
ed a  part  of  the  bed  of  the  main  Concho  riv- 
er, at  a  point  about  one  mile  from  Chad- 
bourne  street,  in  the  city  of  San  Angelo; 
that  said  point  or  portion  thereof  so  fenced 
wnn  a  ^inrt  of  said  river  bed  running  along 


by  and  being  the  south  boundary  line  of  t 
tract  of  land  owned  by  Leon  Mooba<A»,  Just 
below  tbe  confluence  of  the  Middle  and  North 
Concho  rivers;  that  defendant  had  fenced 
and  inclosed  the  bed  of  said  rlv«,  to  tbe 
end  that  he  might  have  the  exdualve  use  and 
benefit  of  the  gravel  and  sand  that  bad  a^ 
cumulated  at  said  point  In  said  rlv^.  and 
had  appropriated  the  same  to  his  exdualre 
use  and  boieflt.  It  was  farther  alleged  In 
said  petition  that  there  was  no  other  body 
of  gravel  and  sand  of  as  good  quality  as  this 
within  said  distance  ^m  said  dty  to  which 
appdlants  might  have  free  access  without 
trespassing  upon  private  land;  that  some  of 
them  obtained  a  livelihood  by  hauling  said 
gravel  and  sand,  and  that  others  of  plalDtUb 
were  users  and  consumers  of  said  gravel  as 
builders  and  contractors  tta  the  erection  of 
houses  in  said  city;  that  said  gravel  and 
sand  at  said  portion  of  the  bed  of  said  river 
was  common  property  belonging  to  the  gen- 
eral public,  and  that  no  one  has  an  exclusive 
right  thereto,  but  that  plaintiffs,  in  common 
with  others,  have  the  right  to  take,  haul,  and 
use  said  gravel,  and  that  the  defendant  had 
no  legal  right  to  fence  or  Inclose  the  same; 
that  the  Concho  river,  from  its  mouth  to  a 
distance  far  above  said  gravel  and  sand  bed. 
Is  of  a  uniform  width  of  more  than  30  feet, 
and  is  thereby  made  navigable  by  virtue  of 
article  4147  of  tbe  Revised  ClvU  Statutes  of 
Texas.  Upon  the  pr^ntation  of  this  peti- 
tion to  said  Jndge  it  was  set  down  for  hear* 
ing  on  the  10th  of  November,  and  notice  is- 
sued to  appellee  in  accordance  therewltlt 
Upon  bearing  appellee  answered  by  gowral 
and  special  exceptions,  gmeral  denial,  and 
by  special  answer  that  he  had  leased  the 
tract  of  land  from  Moebacher  bordering  a;^ 
on  said  river,  upon  which  the  gravd  was  sit- 
uated, but  that  said  gravel  and  sand  men- 
tioned in  the  petition  is  not  nor  does  the 
same  form  any  part  of  the  bed  of  said  river, 
but,  on  the  contrary,  by  reason  of  tbe  cbasge 
In  the  course  of  the  stream,  said  gravd  aud 
sand  had  accumulated  to  the  he^ht  of  some 
six  feet  above  and  higher  than  the  bed  of 
said  river,  and  against  the  tract  of  land  that 
he  had  leased,  and,  being  so  fwrned,  that 
the  same  was  by  accretion  a  part  of  said 
land;  that  def«idant  had  not  fenced  or  In- 
closeA,  nor  was  he  exercising  the  exclusive 
use  of  any  sand  or  gravel  situated  In,  the 
bed  of  said  river;  that  the  tract  of  land  leas, 
ed  and  fenced  by  him  is  bounded  tbe 
south  by  aald  Goncho  rlrer,  and  extends  to 
the  low-water  axAtk  thereof,  and  that  de* 
fendant  has  Inclosed  and  Is  nslng  the  same, 
as  he  has  a  right  to  do,  no  part  of  which  is 
public  land  nor  lies  In  the  bed  of  said  river. 
The  court,  after  hearing  the  evidence,  re- 
fused the  injunction,  and  an  order  was  enter* 
ed  in  accordance  therewith,  from  which  this 
a^eal  Is  prosecuted.    The  assignments  of 


•For  ottaw  esMS  m*  saas  topio  and  smUod  NUHBBB  la  Dm.  *  Am.  tHst.  1M7  to  dst«,  *  Beportv  Induti 

t  Writ  o(  smr  denied  by  Supreme  Court, 


Digitized  by 


Google 


TexJ 


SHAW  r.  BOHUOH. 


68» 


error  aisatl  the  Judgment  refusing  the  rtilef 
on  the  ground  that  appellee  had  no  right  to 
enclose  the  laud. 

There  Is  uo  statement  of  facte  nor  conclu- 
sions of  fact  and  law  filed  by  the  court,  nor 
anj*  bill  of  exceptions  to  the  ruling  of  the 
court  In  the  record.  This  being  the  state  of 
the  record,  and  no  fundamental  error  ap- 
pearing, there  Is  nothing  for  this  court  to  re- 
view. Secrest  v.  Townsend,  1  Tex.  414;  Ward 
T.  Lattlmore,  2  Tex.  246;  Punderson  t.  ItOTB, 
3  Tex.  61;  Anderson  t.  Walker,  67  S.  W.  432. 
See,  also,  title  Appeal  and  Error,  1  Green's 
Tex.  Dig.  p.  467,  |  582  et  seq. 

Therefore  the  Judgment  of  the  court  below 
must  be  affirmed,  and  It  Is  so  ordered. 

Affirmed. 

On  Motions  for  Rehearing  and  OertlorarL 

On  the  15th  of  December  last  Judgment  of 
the  court  below  in  this  case  was  affirmed 
without  reference  to  the  merits;  It  being 
held  by  us  that.  In  the  absence  of  a  statement 
of  facts,  the  errors  assigned  were  such  as 
could  not  be  considered.  Blnce  then,  to  wit, 
on  December  80, 1909,  a  motion  for  rehearing 
was  filed  herein,  and  on  January  11,  1910, 
appellant  filed  a  motion  suggesting  diminu- 
tion of  the  record,  and  for  writ  of  certiorari 
to  the  district  clerk  to  perfect  the  same  by 
■ending  up  the  original  statemoit  of  facts, 
to  the  end  that  the  same  might  be  filed  as 
a  part  of  the  record  on  this  appeal,  which 
lest  motion  la  accompanied  by  an  agreement 
of  opposing  counsel  to  the  effect  that  said 
original  statement  of  facts  might  be  filed 
and  used  on  motion  for  rehearing.  As  a  basts 
for  said  motion  It  is  alleged,  among  other 
things,  that  the  clerk  of  the  court,  in  send- 
ing up  the  transcript  of  the  record  In  this 
case,  inadvertently  overlooked  and  failed  to 
bcdA  up  the  original  statement  of  facts 
agreed  to  by  the  respectlTe  attorn^  and 
approved  by  the  court,  filed  November  12, 
1909.  And  It  Is  further  allied  that  counsel 
for  the  appellant  believed  that  the  statement 
of  facts  was  on  file  among  the  papers  in  this 
cause  (that  Is,  the  counsel  that  were  then  In 
the  case)  until  after  the  case  was  affirmed, 
when  they  were  Informed  that  no  statonait 
of  facts  appeared  among  the  papen  of  the 
cause. 

Both  of  these  motions,  after  dae  con^- 
eratlon,  we  think  should  be  ovwruled,  be- 
cause no  sufficient  reason  is  shown  why  the 
statemoit  of  facts  did  not  accompany  the  rec- 
ord. The  transcript  of  the  record  was  filed  in 
this  court  on  the  17th  of  November,  1909,  ac- 
companied by  bri^  for  aiq>ellant,  which  were 
filed  on  the  same  day.  Briefs  for  appellee 
were  ffied  on  the  22d  of  said  month,  and  the 
case  was  not  submitted  until  the  8th  of  De- 
cember. It  is  not  a  sufBdrat  excuse  that 
the  clerk  from  Inadvertence  failed  to  scud 
up  the  statement  of  facts.  It  has  frequently 
been  held  that  It  is  the  duty  of  counsel  to 
see  that  the  record  Is  properly  made  up  for 
•nlunisslon,  and  noUklng  Is  shown  In  the  mo- 


tlon  excusing  the  failure  on  the  part  of 
counsel  in  this  case  to  ascertain  the  fact  that 
the  statement  of  facts  had  not  been  sent  up. 
The  only  aJiegation  Is  to  the  ^ect  that  coun- 
sel thought  that  it  had  been  sent. 

In  Ross  V.  McGowen,  CS  Tex.  603,  where 
a  statement  of  tacts  was  disregarded  be- 
cause It  was  filed  after  dose  of  the  term  at 
which  the  cause  was  tried,  without  the  rec- 
ord showing  that  an  order  had  previously 
been  entered  allowing  this  to  be  done,  and 
where  It  was  actoally  shown  that  the  order 
had  been  entered  In  the  court  below,  allow- 
ing the  statement  to  be  prepared  and  filed 
after  adjournment,  but  by  Inadvertence  of 
the  clerk  it  was  not  incorporated  In  the  rec- 
ord, and  where  it  was  asked  that  a  certiorari 
be  issued  to  have  the  same  so  incorporated 
that  it  might  be  considered  in  the  case  If 
the  motion  for  rehearing  should  prevail,  it 
was  held,  Chief  Justice  Willie  deliv^ng  the 
opinion  of  the  court,  that:  "No  excuse  Is 
offered  as  to  why  this  defect  in  the  record 
was  not  discovered  before  the  cause  was 
submitted,  and  why  the  certiorari  was  not 
asked  to  perfect  it  before  the  court  was  com- 
pelled to  undergo  the  labor  of  examining  the 
case  under  the  supposition  that  no  such  order 
has  been  made  in  the  court  below.  Inadver- 
tence or  Inattention  of  the  clerk  to  his  du- 
ties in  making  up  the  transcript  does  not  ex- 
cuse an  appellant  for  failing  to  perform  his 
duty  in  bringing  the  appeal  properly  before 
the  court  Due  scrutiny  of  the  record  will 
enable  him  to  discern  defects  In  It,  and  have 
than  remedied  in  time;  and,  should  the 
derk  refuse  to  make  up  the  transcript  prop- 
erly, the  appellant  has  his  remedy  to  compel 
him  to  the  performance  of  this  duty."  He 
further  says  that:  "After  a  cause  Is  once 
submitted  upon  a  transcript  supposed  to  be 
correct,  as  the  parties  have  made  no  objec- 
tion to  it,  and  we  have  decided  It  upon  such 
transcript,  we  cannot  undertake  to  re-exam- 
ine such  cause  because  the  counsel  for  either 
party  discovers  a  defect  In  the  transcript, 
which  if  supplied,  might  iMNulbly  lead  us  to  a 
different  conclusion.  A  mistake  in  the  plead- 
ings or  facts  of  a  single  word  might  infiu- 
ence  the  decision.  This  discovered  and  reme- 
died, a  new  opinion,  framed  to  suit  the  alter- 
ed record,  might  itself  be  set  aside  upon  the 
discovery  of  some  other  error,  and  so  on  to 
numberless  changes  in  the  transcript  and  the 
decisions  upon  it  This  practice  cannot,  of 
course,  be  allowed,  and  to  prevent  it  the 
right  to  a  certiorari  must  be  limited  to  some 
point  In  the  proceedings,  which  must  not  ex- 
tend beyond  the  date  of  the  submission  of 
the  cause  to  the  court  for  decision.  Indeed, 
this  has  been  the  rule  of  this  court,  an- 
nounced In  frequent  opinions  of  our  prede- 
cessors, which,  having  been  orally  delivered, 
may  not  have  come  to  the  knowledge  of  the 
profession  goierally."  To  tbe  same  effect  is 
RaUway  v.  Scott,  T8  Tex.  860,  14  S.  W.  791. 
See,  also,  St  Louis  A  S.  F.  Ry.  Go.  v.  Pettl- 
grew  (Tex.  Civ.  App,)  97  8.  W.  888,  and  Bon- 
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Aer  T.  Legg  &  Tlndall,  46  Tex.  CIt.  App. 
176,  101  S.  W.  839.  See,  also,  WaUace  & 
Reed  t.  Reed  Bros.  (Sup.)  116  S.  W.  85, 
wbere  the  ruling  Id  Robs  t.  McOowen,  enpra, 
la  approved. 

Believing  that  mere  failure  or  Inadvertence 
on  the  part  of  the  cleric  to  send  up  a  state- 
ment of  facts,  which  has  not  been  discovered 
by  couDBel  for  the  appellant  who  has  briefed 
the  case  until  after  Its  submission  and  de- 
cision, is  not  sufficient  reason  upon  which  to 
predicate  a  motion  for  certiorari  to  perfect 
the  record,  we,  therefore,  overrule  the  aame, 
as  well  B8  the  motion  for  rehearing. 

Motions  orerruled.  » 


COVINGTON  V.  SLOAN. 

(Court  of  Civil  Appeals  of  Texas.    Jan,  12, 
1910.) 

1.  AFPBAL  and  EbBOB  <i  742*)— ASSIONUKNT 

or  Ebbob— Stateubnt. 

Where  an  assignment  of  error  la  not  fol- 
lowed by  a  statement  as  required  by  the  rules, 
it  will  be  overruled. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  S  3000;  Dec.  Dig.  \  742.*] 

2.  Appeal  and  Ebbob  ^  1061*)— Habuless 
Ebbob— Admission  of  Evidence. 

Appellant  cannot  complain  on  appeal  to  the 
admission  of  testimony  where  on  cross-examina- 
tion be  elicits  the  same  testimony. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S  4161 ;  Dec  Dig.  %  1051.*] 

3.  Fbaud  (8  34*)— Action— CoNDixioNs  Pbe- 

CEDENT— ReSTOBATION  OP  CONBIDEBATION. 
It  is  not  a  condition  precedent  to  a  suit 
for  damages  for  fraudulent  rMtreseutations  as  to 
the  value  of  a  horse  traded  to  plaintilf  that 
plaintiff  should  tender  the  horse  tt>  defendant; 
the  action  not  t>eing  one  for  resdsrion. 

[Ed.  Note.— For  other  cases,  see  Fraud,  Cent 
Dig.  S  29;  Dec  Dig.  I  34.*] 

4.  Pabtnebbhip  (S  199*)— Actzohb— Biobt  op 
Action  bt  Pabtneb. 

Where  a  partner  trades  for  a  horse  in  his 
own  name,  but  for  the  partnership,  he  can  sue 
for  all  the  damages  arising  from  the  contract 
in  his  own  name,  as  an  agent  for  a  partnership, 
who  contracts  in  his  own  name  without  disclos- 
ing his  principal,  has  full  authority  to  sne  in 
his  own  name. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  I  363 ;  Dec.  DlgTl  199.*] 

5.  Appeal  and  Ebbob  (S  931*)— Abse:!Ce  of 
Bill  of  Exceptions— Pbesumptionb. 

Where  the  record  does  not  indicate  that 
the  motion  for  findings  of  fact  and  conclusions 
of  law  was  ever  brought  to  the  attention  of  the 
court  and  acted  upon  blm,  and  that  he  re- 
fused to  grant  the  motion,  and  that  a  bill  of 
exceptiona  was  filed  on  his  refusal  to  act  it 
will  be  presumed,  in  the  absence  of  such  bill 
of  exceptiona,  that  the  trial  judge  linew  nothing 
about  the  motion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  %\  3770,  3771;  Dec.  Dig.  | 
031.*] 

Appeal  from  Bexar  Ootinty  Court;  P.  H. 
Shook,  Judge. 

Action  by  W.  W.  Sloan  against  J.  H.  Oot- 
ingtou.  Judgment  for  plaintiff,  and  defmd- 
ant  appeals.  Affirmed. 


Chambers,  Hertzbeic  ft  Barrett,  for  appel- 
lant   DavlB  ft  lipacmnb,  for  ai^eUaa 

FLY,  J.  TliiB  iB  a  anlt  Instltnted  1^  ap- 
pellee to  reooTOT  damages  from  appellant  al- 
leged to  have  puwn  oat  of  a  obtain  trade  hi 
which  app^ee  gave  appelant  a  certain  hla^ 
horse  alleged  to  be  wortti  ^00  uid  flO  fbr  a 
certain  bar  horse,  which  app^ee  alleged  ms 
nttrailr  wortlilesB,  and  that  aK)eIlee  was  onr^ 
reached  and  mlaled  Xsg  the  wUlfnl,  maUdona, 
and  fiaadnlent  rqiireMotatlonB  aa  to  the  con- 
dition and  age  of  the  bey  horB&  nie  bar 
horse  was  allured  to  be  lame  in  both  front 
legs  and  bis  right  hip.  Tbe  court  tried  the 
cause,  without  a  jury,  and  rendered  judg- 
ment for  appellee  in  the  snm  of  $1S0. 

The  first  assignment  of  error  is  not  follow- 
ed by  a  statement,  aa  required  br  the  rules, 
and  Is  overruled.  Appellant  la  in  no  position, 
however,  to  object  to  testimony  of  tbe  wlt- 
nesses  aa  to  market  value  of  tiie  bay  horse  be- 
cause on  the  cross-examination  be  elicited  tbe 
same  testimony. 

This  la  a  suit  for  damages,  and  not  to  re- 
scind a  contract  as  ia  stated  by  appellant  1° 
the  second  asslgmnent  of  error.  Appella  wa? 
under  no  obligation  to  tender  to  api)e]Iant 
tbe  horse  be  got  from  appellant,  and  such  ten- 
der cut  no  figure  whatever  In  the  cas& 

Sloan  traded  for  the  horse  in  his  own 
name,-  but  for  tbe  partnership  of  which  be 
was  a  member,  and  he  could  sne  for  the  dam- 
ages arising  from  the  contract  in  his  own 
name.  He  was  acting  as  an  agmt  for  the 
partnership,  but  contracted  In  bis  own  name, 
not  dlsclMlng  his  principal,  and  he  had  full 
antborlty  to  sue  in  his  own  name.  Tlnsley 
v.  DoweU,  87  Tn.  23,  26  S.  W.  946;  Cleve- 
land V.  Heldenbelmer,  92  Tex.  108,  46  8. 
W,  80. 

The  evldrace  Aowed  that  a  fraud  was  per- 
petrated on  appellee,  and  that  be  was  dam- 
aged In  the  snm  found  by  tbe  court  He  bad 
tlie  authority  to  sne  for  and  recover  all  tbe 
damages. 

The  record  does  not  indicate  that  the  mo- 
tion for  findings  of  fact  and  conclusions  of 
law  was  ever  brought  to  the  attentl<m  of  the 
court  and  acted  upon  by  him,  and  that  he  re- 
fnaed  to  grant  tbe  motion,  and  that  a  bill  of 
exceptions  was  filed  to  his  refusal  to  act  In 
the  absence  of  Boch  bill  of  exceptions  It  will 
be  presumed  that  tbe  trial  Judge  knew  noth- 
ing about  the  motion.  Supreme  Conunandery 
V.  Rose,  62  Tex.  821 ;  Hesa  t.  Dean,  66  Tex. 
688,  2  S.  W.  727;  Qeveland  v.  Sims,  6»  Tex. 
153,  6  S.  W.  634;  Cotulla  v.  GOKan,  77  Tel. 
32, 13  S.  W.  742;  Landa  v.  Heermann,  85  Tex. 
1,  19  S.  W.  88S ;  Maverick  v.  Bumey,  30  S. 
W.  566;  Bfanry  v.  Keller  (Tei.  Civ.  Ar)-)  53 
S.  W.  59. 

We  find  no  error  In  ttte  record  that  woald 
justify  a  reversal,  and  tin  jndgmoit  la  af- 
firmed. 
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PANT  t.  D.  SUM-IVAN  A  ca  et  aLf 
(Court  of  dvil  Appealfl  of  Texas.   Jan.  5,  iSlO. 
Rehearins  Denied  Feb^  2,  1»10.) 

Judgment  (]  720*)— <3okclusivkku8 — Mat- 

vebs  cokcluded. 

Where,  in  a  prior  action  between  partlei  to 
a  anlt  in  which  an  accounting  was  had,  the 
conTt  rendered  jndiment,  which  was  affirmed  on 
Appeal,  fixing  t&eir  rights  in  respect  to  all  timnt* 
actiona  between  them,  this  jadgment  was  em- 
cIuaiTe  against  any  claim  one  ml^t  bring 
against  the  other  in  a  snbaeqaent  suit,  based  on 
transactions  involved  In  the  first  suit 

iEA.  Note.— For  other  cases,  see  Jttdgment, 
CenL  Dig;  1 1251 ;  Dec.  Dig.  1  720.*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty ;  Bdwazd  Dwyer,  Jndg& 

Action  Igr  F.  Oroos  A  Go.  asaliut  Lade  A. 
E^an^  a*  executrix,  D.  Sullivan  and  W.  O. 
SnlllTan,  IndlTidoally  and  as  itartnerB  as  D- 
Bnlllran  &  Co.,  and  others.  From  an  adTerse 
jadgment  Lude  A.  Fant  and  the  SnlllTans 
appeal.  Affirmed  In  par^  and  rereraed  In 
parL 

B.  1*.  Ball,  for  appellant  Fant  Denman, 
FranlcUn  A  McGown  and  Webb  &  Goeth,  for 
a{^ieQee& 

FliT,  J.  F.  Groos  A  Co.,  bankers,  sued 
Lade  A.  Fant  Indlrldually,  and  as  indep^d- 
ent  executrix  of  the  estate  of  D.  R.  Fant, 
her  deceased  hnabaud,  J.  M.  Chlttlm  and 
Archie  Parr,  Individually  and  as  a  Arm, 
Floyd  HcGown,  as  receiver  of  the  estate  of 
J.  M.  Chlttlm,  and  D.  Sullivan  and  W.  G. 
Sullivan,  as  Individuals  and  as  the  banking 
firm  of  D.  Sullivan  &  Co.,  ailing  that  about 
May  18.  1899,  Chlttlm  ft  Parr  entered  Into  a 
lease  contract  with  D.  R,  Fant,  deceased, 
whereby  certain  laud  was  leased  to  them  in 
Hidalgo  county,  known  as  the  "Big  Santa 
Rosa  Pasture,"  containing  about  89,360  acres, 
for  a  period  of  five  years,  beginning  on  May 
1.  1899,  and  ending  on  April  30,  1904,  at  an 
annual  rental  of  17H  cento  an  acre,  the  sum 
of  $250  annually  to  be  reserved  out  of  the 
rent  money  for  sinking  wells  and  erecting 
windmills;  that  on  or  about  November  30, 
1901,  D.  R.  Fant  assigned  the  lease  contract 
to  F.  Groos  ft  Co..  to  secure  said  firm  In 
amounts  due.  or  to  become  due,  them  by  the 
said  Fant;  that  on  May  1,  1903,  D.  R.  Fant 
executed  his  promissory  note  for  $12,000  to 
F.  Groos  ft  Co.  due  one  year  after  date,  and 
on  October  23.  1903.  said  Fant  and  H.  Bren- 
del  executed  their  promissory  note  to  said 
firm  for  $4,132.64,  which  notes  were  not  paid, 
and  F.  Groos  ft  Co.  claimed  a  first  lien  on 
the  rent  mon^,  which  was  alleged  to  be  $10,- 
388.  It  was  further  allied  that  after  the 
Institution  of  this  suit  Floyd  McGown  bad 
been  aiq;>olnted  receiver  of  the  estate  of  J. 
M.  Chlttlm.  and  had,  acting  under  Judicial 
orders,  sold  certain  live  stock,  to  which  the 
lien  for  the  rent  money  bad  attached,  and 
had  been  directed  to  retain  in  his  possession 


$16,000  until  It  could  be  shown  to  whom  the 
same  belonged ;  that  on  or  about  May  1, 
1904^  D.  Sullivan  ft  Co.  and  D.  Sullivan  and 
W.  G.  Sullivan  had  entered  into  the  poi8e»- 
slm  of  the  Big  Santa  Rosa  pasture  as  privies 
in  the  estate  of  D.  R.  Fant,  but  with  notice 
of  the  prior  and  superior  lien  of  F.  Groos 
&  Co.,  and  that  they  were  liable  and  bound 
to  carry  out  and  execute  the  contract  of  D. 
R.  Fant,  and  that  the  plaintiffs  were'  entitled 
to  a  foreclosure  of  their  lien  on  the  property 
for  the  satisfaction  of  the  debt  due  them  by 
D.  R.  Fant  It  was  further  alleged  that 
Chlttlm  ft  Parr  and  D.  R.  Fant  were  insol- 
vent at  the  time  the  notes  and  rents  became 
due. 

Sullivan  ft  Co.  draled  any  liability  to 
Groos  ft  Co.  and  sought  to  recover  of  Chlttlm 
ft  Parr  the  amount  of  the  rent  money,  and 
from  the  receiver  the  money  held  by  him, 
and  also  asked  for  Judgment  for  the  amount 
of  the  rent  from  Lucie  A.  Fant  Individually 
and  as  executrix,  in  case  the  claim  of  the 
plaintiffs  should  be  held  superior  to  theirs. 
It  was  alleged  by  Sullivan  ft  Co.  that  when 
the  lease  contract  was  entered  into  between 
Fant  and  Chlttlm  ft  Parr,  on  May  18,  1890, 
Fant  owed  Sullivan  ft  Co.  large  sums'  of. 
money,  and  that  when  the  assignment  of  the 
lease  took  place  on  November  30,  1901,  he 
was  still  indited  to  them,  all  of  such  in- 
debtedness being  secured  by  deeds  of  trust; 
that  on  February  9,  1903,  all  of  said  debts 
were  put  in  one  note  for  ^60,000,  which  was 
to  become  due  on  February  9,  1904,  and  was 
secured  by  a  deed  of  trust  dated  February 
24,  1903,  which  included  the  property  which 
was  the  subject  of  the  lease  contract;  that 
the  amount  of  the  note  was  not  paid,  and 
there  was  a  foreclosure  of  the  deed  of  trust, 
and  the  land  in  question,  with  other  lands, 
was  sold  to  D.  Sullivan  ft  Co.  for  $100,000. 
which  was  credited  on  the  debt  of  D.  R. 
Fant  and  that  the  sale  was  afterwards  con- 
firmed by  Fant  and  wife  to  Sullivan  ft  Co., 
and  they  thereby  acquired  the  title  to  the 
Big  Santa  Rosa  ranch  and  the  reversion 
thereof  under  the  lease  contract  and  the 
rents  thereafter  due  from  Chlttlm  &  Parr, 
aggr^tlng,  as  above  stated,  $14,945.77,  or 
in  -the  alternative  they  have  the  right  to 
foreclose  their  Hens  upon  said  rents,  and 
have  them  applied  to  the  discharge  of  the 
debts  BO  secured,  and  now  due  from  D.  R. 
Fant  Sullivan  ft  Co.  also  alleged  a  former 
suit  between  them  and  Lucie  A.  Fant,  in 
which  the  latter  had  sought  for  an  account- 
ing; that  in  that  suit  Lucie  A.  Fant  recov- 
ered of  them  certain  "moneys  and  properties 
set  out  in  said  decree,"  and  that  no  claim 
was  set  up  in  that  suit  by  Mrs.  Fant  to  the 
rents  Involved  in  this  suit  "and  their  right 
to  establish  such  claim  and  title,  If  any  they 
had,  is  res  adjudlcata  and  barred  by  said 
Judgment" 

J.  M.  Chlttlm  and  Floyd  McGown,  his  re- 


•flto  otlur  eases  see 
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ceiw,  admitted  tbat  the  snm  of  $14,996.77 
was  due  from  Chlttlm  on  the  lease  contract 
on  April  SO,  1904.  and  that  the  receiver  bad 
la  his  hands,  subject  to  the  order  of  the 
court  that  appointed  him  receiver,  more  than 
enough  to  pay  off  the  claim  of  platntUte,  and 
they  asked  that  the  right  to  the  money  he 
determined  by  the  court  Parr  answered 
that  Chlttlm  had  assumed  the  d^t,  and  ask- 
ed that  It  be  paid  out  of  money  In  the  hands 
of  the  receiver,  and  for  judgment  over  against 
CSilttlm  for  the  amount  of  any  Judgment 
rendered  against  him. 

Lode  A.  Fant  admitted  the  right  of  the 
plaintiffs  to  recover  the  amount  of  the  lease 
mon^  doe  on  April  30,  1904,  and  In  answer 
to  the  claims  of  Sullivan  allseed  that  all  in- 
debtedness due  by  D.  R.  Fant  to  Snlliran  ft 
Co.  had  been  fully  paid,  and  that  the  latter 
had  never  held  title  In  thtir  own  right  to  the 
lands  leased  to  Chlttlm  ft  Parr;  that  the 
purchase  of  the  lands  at  the  foreclosure  sale, 
and  the  confirmatory  deed  thereof  of  Fant 
and  wlf^  were  made  tar  the  purpose  of 
placing  the  lands  of  D.  B.  Fant  and  Lucie 
A.  Fant  in  the  bands  of  Sullivan  ft  Co.,  to 
be  held  In  trust  for  them  to  satisfy  Qielr 
Indebtedness,  attom^s  feea»  and  exposes 
of  aecutlng  the  trust,  and  that  what  re> 
malned  was  to  be  the  property  of  Lncle  A. 
Fant;  that  an  accounting  was  had  between 
Sullivan  ft  Co.  apd  the  Fants  In  cause  No. 
19,375,  In  the  Fifty-Seventh  district  court, 
wherein  the  Fants  were  plaintiffs  and  Sulli- 
van ft  Co.  defendants,  and  that  a  decree  was 
rendered  therein  on  May  81,  1907.  in  which 
It  was  adjudged  that  the  entire  indebtedness 
of  Fant  to  Sullivan  ft  Co.  had  been  fully 
paid  off  and  discharged,  and  awarding  to 
Mrs.  Fant  a  Judgmrait  against  Sullivan  ft  Co. 
for  t05.841.01.  and  that  she  recover  of  Sulli- 
van ft  Go.  a  large  amount  of  land,  which  in- 
cluded practtcallr  all  the  lands  leased  to 
Chlttlm  ft  Parr,  a  small  portion  thereof  hav- 
ing been  sold  to  pay  debts  to  Sullivan  ft  Co. 
and  the  Big  Santa  Bosa  ranch  was  at  the 
time  this  suit  was  filed  held  and  owned  by 
Lucie  A.  Fant,  and  that  Judgment  was  plead- 
ed as  res  adjudlcata  of  all  matters  between 
Sullivan  ft  Go.  and  the  Fants. 

The  cause  was  tried  by  a  Jury,  and  the 
court  instructed  a  verdict  In  favor  of  Grooe 
ft  Co.  against  Lucie  A.  Fant  executrix,  tor 
the  sum  of  f 16.132.60,  with  Interest  and  at- 
torney's fees,  and  against  Chlttlm  and  Parr, 
as  a  firm  and  Individually,  for  (14,946.77  and 
Interest  and  against  the  receiver  for  $14,- 
960.76,  to  be  applied  as  a  credit  on  the  Fant 
Indebtedness  to  plalntlflCs.  The  court  also 
instructed  the  Jury  that  if  Sullivan  ft  Co. 
had  notice  ct  the  asslgnmrat  of  the  lease  to 
Otoos  ft  Co..  their  verdict  should  be  for  tbe 
latter,  and  that  if  they  did  find  for  Oroos 
ft  Co.,  th^  should  find  in  fftvor  oC  Ds.  Sulli- 
van ft  Co.  against  lACIe  A.  Fant.  lndepend«it 
executrix  of  the  estate  of  D.  R.  Fant,  de- 
ceased, for  the  sum  of  $14,945.77  with  6  per 
cent  interest  from  April  80^  190^  to  Novem- 


ber 28,  1904.  The  Jury  found  in  fftror  of 
Oroos  ft  Co.  as  against  Ifrs.  Fant,  C9kltttan  * 
Parr,  and  Floyd  McGows,  veceiTtt,  and  in 
favor  of  Sullivan  ft  Co.  agslnst  Lads  A 
Fant,  as  Independent  executrix,  the  sum  of 
$15,463.80,  and  Judgment  was  accordingly  so 
rendered.  The  suit  as  betweoi  the  plaintiffi 
and  Sullivan  ft  Co.  was  not  In  terms  dispos- 
ed of  In  the  verdict  or  Judgment  but  was  la 
effect  disposed  of.  No  dissatisfaction  with 
the  Judgment  la  expressed  by  Chlttlm  and 
Parr,  and  the  receiver,  and  this  appeal  Is 
perfected  by  Sullivan  &  Co.  and  Lade  A. 
Fant,  ind^>endent  executrix  of  the  estate  of 
D.  B.  Fant 

The  facts  show  that  Sullivan  &  Co.  had 
full  notice  of  the  assignment  of  the  leau 
contract  by  Fant  to  Oroos  ft  Co.,  and  we 
find  that  the  uncontrorerted  evidence  duwi 
that  there  had  been  a  full  setUunent  of  all 
matters  of  indebtedness  between  tbs  esbite 
of  D.  B.  Fant  and  Sullivan  ft  Gkk  and  ttie 
members  composing  that  firm,  and  the  settle- 
ment fully  set  forth  and  embodied  in  a  Jodg- 
ment  In  the  district  court  of  the  Flf^^Ser- 
enth  Judtdal  district;  vrhlch  was  affirmed  by 
this  court  (110  S.  W.  607),  and  approved  1^ 
the  Supreme  Court  of  Texas  (114  B.  W.  xiU, 
HenytDg  a  writ  of  error),  in  which  judgment 
Sullivan  ft  Co.  weie  adjudged  to  pay  lbs. 
Fant  $66,841.01,  and  surrender  to  her  valua- 
ble  land,  a  part  of  which  Is  the  land  con- 
cerning the  lease  of  which  this  controveny 
arosa  We  find  tbat  the  estete  of  D.  R.  Fant 
is  not  Indebted  to  Sulllvsn  ft  Co.  In  any  som. 

In  the  former  case  of  D.  B>  Fsnt  snd  Lu- 
cie A.  Fant  T.  D.  Sullivan  &  Oa,  it  was  al- 
leged by  the  plalntiflh  that  a  note  of  data 
Febrasry  9,  1903,  due  February  9,  1904,  for 
$200,000  snA  stmie  other  debts  were  doe  to 
the  defendants,  and  plalntUta  stressed  a 
willingness  to  psy  the  same,  and  alleged  that 
defendants  had  sold  enough  of  tlw  property 
of  plalntUb,  lield  in  trust  by  tlmn,  to  dls- 
dia^  all  the  debts  M  D.  R.  Fant  to  SalU* 
van  ft  Go.  Tb»  defmdants  In  tAat  case  made 
a  full  accounting  of  all  the  Indebtedness  <rf 
D.  R.  rant,  and  no  tialm  for  On  lease  money 
ber^n  involved  was  placed  tihereln.  The 
Judgment  in  Oiat  case  determined  tiiat  tin 
SuIUvans  did  not  own  the  land  of  the  plain- 
tiffs, but  held  tt  merely  as  trustees,  and 
found  from  the  statements  and  sceonntlng 
made  by  defrndants  tbat  t6sv  wen  indebted 
to  Lnde  A.  Fant  In  ttie  snm  of  $65341.01. 
Tlut  amount  of  moaey  was  paid  1^  Mllvan 
ft  Co.  to  Mrs.  Fant  Tbat  Jodgment;  wlietb* 
er  it  was  res  adjndlcata  In  a  strict  sa»  or 
not  of  the  claim  of  Bnllivan  Ik  Oo.  In  tids 
case,  is  eridoice  of  Che  slruugesl  characta 
of  a  fall  and  complete  setUeswit  of  an  mst- 
ters  between  the  parties,  and  we  cannot  con- 
ceive of  D.  B.  Fant  being  indebted  to'Sol* 
Uvan  ft  Go.  in  Oe  snm  of  about  $lifiOO,  and 
yet  that  large  snm  being  Ignored  in  an  ae* 
counting  made  by  tliem,  and  no  effwt  bdng 
made  to  (rffeet  it  against  the  large  Judgmot 
for  money  xecorsred  by  Urs.  Fant.  But  one 
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conclmlos  can  be  readied  from  tbe  Mrtlmo- 
ny,  and  that  Is  tbat  ererjr  debt  of  evwy 
cbaracter  bdd  by  SolllTan  A  Ob.  against  D. 
B.  Fant  was  broogfat  fonrard  and  formed 
a  part  of  the  jadlcial  settlement  between 
tbe  parties  In  the  suit  to  irtUcb  refwmce 
has  becD  made.  The  presomptlon  wonld 
prevail,  eroi  If  than  were  not  positive  tes- 
tlmoity  to  tbe  tect,  that  all  aecoants  were 
Included  In  the  settlement  between  the  par^ 
ties,  and  this  rule  shoold  be  applied  with 
greater  Tlgmr  where  tbe  aocoants  haTO  been 
presented  by  a  partr  endeavmlng  to  go  back 
of  tbe  settlemoit  BaAley  t.  Tamut  Co., 
63  Tex.  251. 

It  was  determined  In  the  salt  between  the 
Pants  and  SnlUvan  ft  Ca  that  the  "Big  San- 
ta Rosa  ranch,"  the  land  that  was  leased  to 
cnilttlm  A  Fsrr,  and  whose  lease  contract 
was  assigned  to  Otoob  ft  Co.,  was  not  the 
property  of  SolllTan  A  Co.,  bnt  was  held  in 
trust  by  them  for  Lnde  A.  Fant,  and  the 
tUle  to  the  same  was  divested  oat  of  them 
and.  invested  In  Mrs.  Fant  There  Is  no  con- 
ceivable reasonable  ground  upon  which  they 
could,  under  tbe  state  of  facts  contained  In 
this  record,  lay  claim  to  $15,000  of  Fanfs 
money.  The  question  of  the  trusteeship  of 
D.  SnlUvan  A  Co.  was  fully  Investigated  In 
tbe  former  salt  and  the  courts  should  not  be 
called  upon  to  reinvestigate  that  anestlon  In 
matters  Involving  tbe  rights  of  tbe  same  par- 
ties. The  vital  Issue  in  that  former  suit  was 
whether  or  not  Sullivan  A  Co.  held  title  to 
the  Tery  land,  the  lease  money  from  wblcb  Is 
involved  In  this  suit,  as  their  own,  or  In  tmst 
for  Mrs.  Fant  and  It  waa  fully  and  Anally 
Wtttled,  by  the  Judgment  of  tbe  district  court 
a  ad  the  decision  of  this  court  that  they  held 
the  land  as  trustees,  and  that  sbould  settle 
the  matter  between  tbe  parties.  It  does  not 
matter  that  the  interests  of  other  parties  are 
involved  in  this  suit  that  were  not  In  the 
former  suit  as  between  the  Fants  and  Sul- 
livan A  Co.  the  Issues  determined  In  a  for- 
mer salt  between  them  are  concloslve  against 
them  wherever  tbey  confront  them.  Rnssell 
V.  Farquhar,  55  Tex.  805. 

In  the  former  suit  the  right  of  the  Fants 
to  recover  the  land  to  wblcb  Sullivan  A  Oo. 
had  deeds  depended  on  the  question  of  wheth- 
er the  deeds  vested  the  title  In  the  latter  as 
their  own,  or  to  be  held  in  trust  for  Mrs. 
Fant  and  It  was  determined  by  the  Judg- 
ment that  the  land  was  held  In  trust  The 
whole  case  revolved  around  tbat  point  In 
this  case  the  right  of  Sullivan  A  Co.  must  de- 
pend, If  it  have  any  basis  whatever,  upon 
tbe  Issue  as  to  whether  they  had  title  to  tbe 
same  land  for  themselves  or  as  trustees  tor 
Mrs.  Fant  and  tbey  must  be  held  to  be  es- 
topped to  set  op  that  tbey  held  title  to  the 
land  for  themselves  by  the  former  Judgment 
in  any  salt  between  the  parties,  no  matter 
who  else  may  be  Involved  In  the  suit  Tbe 
former  Judgment  Is  ctmcluslve  as  evidence 

•For  etb«r 


between  the  parties  at  all  times.  Blgelow, 
BstoHKli  PP>  New  Orleans  v.  Oltl- 

sens'  Bank,  197  V.  8.  871, 17  Sup.  Ot  906,  42 
Ia  Bd.  202.  At  the  time  tbat  this  rent  m<mey 
became  doe,  Sullivan  A  Co.  had  tbe  author- 
ity, If  the  assignment  to  Oroos  A  Go.  was  In- 
valid, to  collect  tbe  money  as  trustees  for 
Ifrs.  Fant,  and  to  app^  It  to  the  purposes  of 
tbe  trust  but  tb^  made  no  effort  to  collect 
it  and,  after  the  trast  relation  was  dissolved 
aud  set  aside  by  the  Judgmrat  of  a  court, 
they  had  no  further  connection  with  the  lease 
m<mey,  and  have  established  no  more  right 
to  It  than  any  person  who  never  at  any  time 
bad  'anything  to  do  with  tbe  matter.  Conse- 
quently they  have  no  right  to  raise  questions 
as  to  tbe  validly  of  the  assignment  of  the 
lease  to  Oroos  A  Co.  If  the  Fant  estate  Is 
satlsOed,  no  one  «lse  can  complain. 

The  Judgment  of  the  lower  court  will  be 
affirmed  In  every  respect  except  in  so  far  as 
It  awards  a  recovery  to  D.  Sullivan  A  Co. 
as  against  Lade  A.  Fant  executrix,  which 
part  of  the  Judgment  is  reversed,  and  Judg- 
m«it  here  rendered  that  D.  Sullivan  A  Oo. 
take  nothing  as  agalost  said  executrix,  and 
that  she  recover  of  D.  Sullivan  A  Co.  all 
costs  In  fhiB  behalf  raqwided. 


VAHN  V.  ARNOLD  HAT  CO. 
(Court  of  Civil  Appeals  of  Texas.    Dec.  22, 
1900.   Rehearing  Denied  Feb.  2.  1910.) 

1.  JnooicENT  (S  935*)— FoKUQn  JunOMEnT^ 
AcnoHS— Fabtibs. 

A  plainttfl  being  permitted,  under  the  ex- 
press provMons  of  Rev.  St  1890,  art.  1256,  to 
discontinue  as  to  one  or  more  of  several  defend- 
ants joined,  bot  not  cited,  the  same  rule  may 
be  allied  where  petsona  who  might  have  been 
made  parties  are  not  Joined ;  and  faence  a  suit 
could  be  brought  on'  a  foreign  judgment  against 
one  of  two  persons  against  whom  tbe  judgment 
was  rendered. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Cent  Dig.  i  1770;  Dec.  Dig.  f  935.»] 

2.  PiAADino  (I  812*)  —  Vabiancb  Bbtweeit 
PirrnoN  aito  Bxhibit. 

Where  a  copy  of  the  original  judgment  sued 
on  was  attached  as  a  part  of  the  petition,  there 
could  be  no  variance  between  the  allegattoDB 
of  the  petition  and  the  judgment  itself,  siace. 
whatever  ml^t  be  aU^^,  tbe  Instrument  would 
be  bound  to  control,  and  defendant  could  not  be 
misled. 

lEOL  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  |  043;  Dec.  IMg.  f  812.*I 

8.  Judgment  <8  942«)— Fobkigb  Judgment— 
AciiOHa— Fbesumftions-^dbisdiotion. 
Bvery  presumption  will  be  indulged  in  fa- 
vor ot  tbe  Jurisdiction  of  a  court  In  a  sister 
state,  rendering  a  judgment.  In  the  absence  of 
any  plea  or  evidence  attacking  it;'  and  an  alle- 
gation that  "the  city  court  of  Andalusia,  Cov- 
ington county,  state  of  Alaliama,  is  and  was  a 
court  of  general  jurisdiction,  having  juriadic- 
tion  of  tbe  person  of  defendant  W.  W.  Tarn  and 
of  the  subject  of  said  suit"  was  snfficient  In  the 
absence  of  such  attack. 

[EJd.  Note.— For  other  cases,  see  Jadgment 
Cent  Dig.  I  1781 ;  Dec  Dig.  |  942.«] 
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4.  EJtIDINCB  (I  348*)— FOBEIQN  JUDOJfENT— 

Ctbtifikd  Copt— SuFFioiBiioT  of  Cebtifi- 

CATB. 

A  certificate  of  the  clerk  of  the  court  at- 
tached to  a  judgment,  reciting  tbat  the  judg- 
ment was  "ft  full,  complete,  true,  and  eiact 
copr  of  the  proceeaings  in  the  cause  of  record 
in  the  offioa  of  said  court  io  faror  of  *  *  * 
[stating  the  style  of  the  case],  and  attrated 
the  seal  of  the  court,  wa*  suffident,  though  the 
certificate  did  not  have  the  style  of  the  case  at 
its  head. 

[Ed.  Note.— For  other  cases,  see  Gridence. 
Cent  Dig.  f  1370;  Dec.  Dig.  |  348.*] 

Error  from  District  Conrt,  ra  Paso  Coun- 
ty; J.  M.  Gt^An,  Judge. 

Action  by  the  Arnold  Hat  Company  a^lnat 
W.  W.  Vam.  Jndgmait  for  i^tntlff,  and 
defendant  brings  errw.  Affirmed. 

M.  W.  Stanton,  for  platntifT  In  error.  Bobt 
T.  Nelll,  for  defendant  In  error. 

FLT,  J.  This  Is  a  salt  Instituted  by  de- 
fendant In  error  against  plaintiff  in  error, 
on  a  Judgmrat  recovered  by  It  In  the  city 
court  of  Andalusia,  CovlngtMi  county,  Ala., 
of  March  S,  190S,  for  the  sum  of  $842.25; 
the  same  being  a  joint  judgment  against 
plaintiff  in  error  and  A.  T.  Woodham.  Judg- 
ment was  asked  on  the  Alabama  judgment 
only  against  W.  W.  Yam,  wtio  lived  In  El 
Paso  at  the  time  tbls  suit  was  Instituted. 
Plaintiff  in  error  answered  by  general  and 
qiedal  demorrers  and  general  deulaL  The 
cause  was  tried  without  a  Jury,  aod  judg- 
ment rendered  for  the  Arnold  Hat  Company 
In  the  sum  of  $880.18,  being  the  principal, 
with  6  per  cent,  interest  per  annum  from 
If  ardi  fi,  1908,  and  all  costs  of  suit. 

The  first  and  second  assignments  of  error 
auestion  the  action  of  the  court  In  overrul- 
ing exceptions  to  the  petition  Involving  the 
right  and  power  of  defendant  In  error  to 
Institute  suit  against  one  party  on  a  judg- 
ment of  another  state.  In  which  Judgment  was 
rendered  against  the  party  sued  jointly  with 
another,  who  is  not  joined  In  the  suit  In  this 
state,  unless  It  Is  alleged  that  the  joint  debt- 
or Is  b^ond  the  jurisdiction  of  the  court.  Is 
dead,  or  Insolvent.  We  do  not  think  the  as- 
signments should  be  sustatned.  The  authori- 
ties cited  by  plaintiff  are  not  applicable  to 
the  case  und^  consideration.  The  Texas  au- 
thorities hold  a  contrary  doctrine  to  that  as- 
serted by  plaintiff  in  »roT.  Cook  t.  Phil- 
lips, Ifi  Tex.  81;  Forbes  v.  Davis.  18  Tex. 
208;  Shlpman  v.  Allee,  2»  Tex.  17.  The 
plaintiff  In  a  suit  Is  permitted,  statute,  to 
discontinue  as  to  one  or  more  f3t  several  de- 
fendants (articles  1256-1250.  Rev.  St  1895). 
and  it -Is  held  In  Wooters  v.  Smith,  56  Tex. 
19S:  "Such  being  the  nde  In  cases  in  which 
defendants  have  beoi  Joined  In  the  suit  and 
not  cited,  tlie  same  must  be  applied  In  a  case 
In  which  some  parties,  who  might  have  been 
made  parties,  are  not  jt^ed.  The  object  of 
the  statute  was  to  abolli^  the  common-law 


mle^  and  such  puttai  as  are  only  UaUe  u 
Indorsers,  guarantors,  sureties,  or  drawers  of 
accepted  bills  are  protected  from  the  opera- 
tion of  the  rule  tiins  established  by  artlda 
12S7,  1258.  1259^  Rev.  St"  Ttet  decision  Is 
dtea  wiUi  ai^Toval  In  Miller  v.  Sullivan,  89 
Tex.  480,  35  8.  W.  862,  and  Bute  v.  Bralnod. 
03  Tex.  137,  63  B.  W.  1017.  The  rule  an- 
nounced would  apply  to  a  suit  tm  the  judg- 
ment of  anotlier  stat^  as  well  as  to  snlti  on 
contracts.  Ko  distinction  can  be  drawn  that 
would  apply  the  rule  as  to  Joint  and  smr- 
al  obligations  In  ctmtracts,  and  would  not  ap- 
ply It  to  a  Judgment  obtained  on  a  contract 
which  is  made  a  basis  of  the  nilt  The  basis 
of  the  salt  In  Alabama  was  an  accDont 
against  A.  T.  Woodham  and  W.  W.  Tarn. 
On  that  account  a  Judgment  was  rendered 
against  the  defendants  for  $842.25^  At  the 
time  this  suit  was  instituted  Yam  lived  in 
EI  Paso  coxmty,  and  defendant  In  error  wu 
authorized  to  sue  him  alone  on  the  Judgment 
rendered  against  him  and  another  In  Alaba- 
ma. Plaintiff  in  error  made  no  effort  to 
show  that  his  rights  were  prejudiced  by  ttie 
failure  to  sue  Woodham,  and  tills  conrt  can- 
not Indulge  In  speculations  as  to  the  possibil- 
ity of  the  Alabama  Judgment  having  been 
paid  off  by  the  latter.  Eeesey  v.  Old,  83 
Tex.  22,  17  S.  W.  928. 

A  copy  of  the  original  Judgment  was  at- 
tached to  and  made  a  part  of  the  petition, 
and  there  Is  no  merit  in  the  cont«itlon  as  to 
there  being  a  conflict  In  the  all^atlons  of  the 
petition  and  the  exhibit  of  the  Judgment  at- 
tached thereto ;  and  the  reason  for  so  hold- 
ing is  apparent  There  could  be  no  variance 
between  the  all^atlon  and  the  Inatrumoit. 
Itself  made  a  part  of  the  petition,  because 
whatever  might  be  all^^  the  instrument 
would  be  bound  to  control,  and  the  party 
sued  could  not  therefore  be  misled.  The  In- 
strument Itself  would  cure  any  misdescrip- 
tion of  it  In  the  petition  to  which  it  is  at- 
tached as  an  exhibit  Peters  v.  Crittendni. 
8  Tex.  131 ;  Pynm  v.  Grinder,  25  Tex.  Supp. 
160;  Spoicer  v.  McCarty,  46  Tex.  213; 
Loni^ey  t.  Carntbers,  64  Tex.  287 ;  Befaan  v- 
Ohio*  7B  Tttx.  87,  12  S.  W.  906;  Hast  v. 
Nacoedoches  GounQr,  71  Tex.  886,  0  8.  W. 
267;  Insurance  Go.  t.  Boreo,  83  T».  97. 18 
B.  W.  484.  The  allegation  that  "the  dty 
court  ot  Andalusia,  Oovlngton  coimtyt  state 
ot  Alabama.  Is  and  vas  a  eonit  at  general 
Jurisdiction,  liavlng  Jurlsdlcdw  of  the  p(«^ 
son  of  defendant  W.  W.  Vam  and  of  the  sob- 
Ject  of  said  suit,"  was  sufficient,  espedally 
In  the  absence  of  any  plea  attacking  the  Jn- 
rlsdlctlon  of  the  Alabama  court  Every  pre- 
sumption will  be  indolged  in  fiivor  of  the 
Jurlsdlctiott  of  the  court  wbldi  rendered  the 
Judgment,  In  the  absence  at  pleading  or  evi- 
dence attaddng  It  When  a  Judgment  ot  a 
sister  state  is  produced,  the  preaumptlm  is 
that  the  conrt  In  which  It  was  rendered  had 
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Jurisdiction  and  authority.  Raid  v.  Boyd, 
13  Tex.  241,  65  Am.  Dec.  61;  Uoustoc  t. 
DuuQ,  13  Tex.  476 ;  Henry  t.  Allen,  82  Tex. 
35,  17  S.  W.  515.  The  judgment  was  prop- 
erly admitted  in  evldeuce.  If  plaintiff  In 
error  wlsbed  to  attack  the  validity  of  the 
judgment,  he  should  have  filed  proper  plead- 
ings to  Justify  guch  attack.  Defendant  In 
error  did  all  that  the  law  required  of  it  The 
certificate  attached  to  the  Judgment  was  suf- 
ficient The  clerk  certified  that  instrument 
contained  "a  full,  complete,  true,  and  exact 
copy  of  the  proceedings  In  the  cause  of  rec- 
ord In  the  office  of  said  court  in  favor  of 
Arnold  Hat  Company  against  A.  T.  Wood- 
ham  and  W.  W.  Varn,  defendants,"  and  at- 
tested It  by  the  seal  of  the  court  The  Judg- 
ment was  sufficiently  identified,  even  though 
it  did  not  have  the  style  of  the  case  at  its 
head. 

There  Is  no  error  In  the  Jndsment,  and  it 

Is  affirmed. 

NEILU  J*,  did  not  sit  In  this  case. 


ST.  LOUIS  SOUTHWESTERN  RT.  CO.  OF 
TEXAS  V.  KEITH,  t 

<Court  of  Civil  Appeals  of  Texas.    Dec.  23, 
1909.   Rehearing  Denied  Jan.  27,  1910.) 

1.  MaSTEK  ASD  SEBVANT  (I  124*)— DUTT  OF 

iNSPEcrnoN— Bbake  Beaus  of  Cars. 

Where  brakemen  In  the  employ  of  defend- 
ant, when  Bwitcbiog,  commonly  and  necessarily 
rode  the  cars  t>y  catching  the  handles  on  the 
sides  of  the  cars,  and  standing  on  the  ends  of 
the  brake  beams,  with  the  knowledge  and  ac- 
quiescence of  defendant,  it  was  Its  duty  to  use 
ordinary  care  to  ascertain  whether  the  brake 
beam  of  a  car,  which  was  to  ba  switched,  was 
In  reasonably  safe  condition  to  be  used  by  a 
brakeman,  falling  in  which  It  was  negligent. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Gent  Dig.  U  285-242;   Dec  Dig.  | 

2.  MAsm  AND  Sbbvaht  ({  278*)— InJUBT  to 
Sebvant— DznoxivB  Brake  Bbaus  of  Cabs 

— BVIDERCB. 

Evidence,  in  an  action  by  a  brakeman  for 
Injury  from  the  ^ving  way  of  a  brake  beam  of 
%  car  when  he  stepped  on  it.  In  the  course  of 
the  switching  of  the  car,  held  sufficient  to  ao- 
[borize  a  finding  that  the  brake  beam  and  its 
ippliances  were  in  a  defective  and  dangerous 
condition,  causing  the  injur;,  which  condition 
rould  have  been  discovered  by  a  reasonable  In- 
tpectioD,  had  defendant  made  one. 

[Ed.  Note.— For  other  cases,  see  Blaster  and 
Servant,  Cent  tig.  H  954-8^;  Dec.  Dig.  { 
27a  •] 

i.  Abateuent  and  Revival  ({  77»)~Appba»- 

ANCE  OF  AdKINISTBATBIX  —  ADOPTIOK  OF 
Pl,EAniNOB. 

The  wilttra  appearance  of  the  deceased 
^laintilTa  administratrix,  suggesting  hia  death 
ind  her  aothorit;  to  prosecute  the  sending  suit, 
Lnd  expressly  adopting,  reaffirming,  and  making 
ler  own  in  all  respects  the  allegations  in  his 
>etition  then  already  filed,  retains  and  consti- 
:utea  In  lefsl  force  aad  effect  sndi  pleading  a 


Sirt  of  her  pleading  in  the  case,  so  as  to  author- 
e  judgment  in  her  favor. 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  H  488-494;  Dec.  Dig. 
177.*] 

4.  Tbial  (I  260*)— iNSTBccmovs— OraxB  Iir- 

BTBUCnONS. 

Refusal  of  the  defendant's  requested  in- 
struction, in  an  action  for  personal  injuries,  be- 
gun bj  deceased,  and  continued  by  his  adminis- 
tratrix, that  there  could  he  no  recovery  if  de- 
ceased died  of  clot  on  the  brain,  could  not  be 
complained  of,  the  main  chai^;e~affixmatively 
directing  that  plaintiff  could  not  recover  if  the 
efficient  predominant  cause  of  the  death  was 
the  injury  In  suit  received  by  deceased,  or  if  he 
after  hia  injury  became  affected  with  some  dis- 
ease, and  such  disease  was  directly  and  proxi- 
mately caused  by  the  injury,  or  arose  as  the 
direct  and  proximate  result  of  such  injury,  and 
his  death  would,  not  have  resulted  had  it  not 
been  for  such  injury— sufficiently  and  affirma- 
tively presenting  the  issue  as  to  the  cause  of 
his  death. 

[W.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  U  m~mi  Dec  Dig.  I  260.*] 

6.  Tbial  (|  ^2*)— iROTBuonoiTB— Evidence 

Wabbantino  Inbtkuction. 

Evidence  from  which  it  was  inferable  that 
a  brake  beam  was  worn  and  would  swing  back 
and  forth  across  the  car  warranted  on  instruc- 
tion submitting  such  issues. 

[Ed.  Note.— For  other  cases,  see  Triai,  Cent. 
Dig-  H  686-612 ;  Dec  Dig.  J  252.*] 

Appeal  from  District  Court,  Smith  County ; 
R.  W.  Simpson,  Judge. 

Action  by  LIdle  Keith,  administratrix, 
against  the  St.  Louie  Southwestern  Railway' 
Company  of  Texas.  Judgment  for  plaintiff, 
and  defendant  appeals.  Affirmed. 

S.  R.  Keith,  while  in  the  performance  of 
his  duties  as  a  brakeman,  received  a  personal 
Injury  through  the  alleged  negligence  of  ap- 
pellant, and  brought  the  suit  for  damages. 
He  died  while  the  salt  was  pending,  leaving 
neither  wife,  child,  nor  parents.  His  sister. 
Miss  Lldle  Keith,  having  been  appointed  tem- 
porary administratrix  of  his  estate  with  ex- 
press authority  to  do  so,  seasonably  suggest- 
ed his  death  and  made  herself  a  party  plain- 
tiff, claiming  that  Keith's  death  did  not  re- 
suit  from  bis  injury.  By  the  petition  It  is 
claimed  that  It  was  the  general  and  universal 
practice  known  to  appellant,  of  brakemen  In 
Its  service  to  make  use  of  the  ends  of  brake 
beams  In  catching  upon  and  rldlnff  short 
distances  on  cans  that  were  being  switched, 
and  th^  properly  so  used  them  in  perform- 
ing such  work ;  that  It  became  necessary  for 
Keith,  at  the  time  of  his  injury,  to  catch  onto 
a  certain  car  then  being  set  out  of  his  train  to 
a  siding,  and  be  upon  It  while  It  was  being 
backed  to  the  side  track  in  order  to  operate 
the  coupling  lever  and  to  uncouple  the  car 
and  set  the  brake,  and  In  the  performance  of 
such  duties,  while  in  the  exercise  of  proper 
care,  first  catching  and  holding  with  his 
hands  the  handhold  or  ladder  on  the  side  of 
the  car,  he  placed  his  foot,  as  was  proper  and 
usual,  on  the  end  of  the  brake  beam  of  the 
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car,  and  as  he  placed  his  foot  and  we^t  on 
the  brake  beam  It  suddenly  gave  way  and 
moved,  causing  his  foot  to  Blip  under  the 
moving  wheels  of  the  car  which  was  next, 
crushing  It  It  was  allied  that  the  brake 
beam  and  its  appliances,  though  not  known 
at  the  time  to  ^Ith,  wwe  worn,  dilapidated, 
loose,  and  insecure,  and  defdctlTely  and  Inse- 
curely arranged,  adjusted,  and  guarded,  and 
had  an  excessive  motion,  or  slack.  The  ap- 
pellant aoswwed  by  general  dmlal.  plea  of 
contributory  negligence,  and  assamed  rlid^ 
In  accordance  with  the  verdict  of  a  jury, 
Jik^ent  was  entered  for  appellee. 

The  evidence  substantially  shows  that  on 
the  mtnnlng  of  the  day  that  the  Injary  oc- 
enrred  appellant's  freight  train,  of  which 
Keith  was  bead  tnakonan,  comprising  eight 
or  nine  cars,  one  of  which  was  an  Interna* 
tional  ft  Great  Northern  car.  which  had  been 
made  up  at  Lufkln,  a  terminal  point,  left 
Lufkin  en  route  to  Tyler.  When  the  train 
reached  Wells,  a  station  about  16  miles  north 
of  Lufkln,  the  conductor  directed  that  the 
International  ft  Great  Northern  car  be  shift- 
ed from  Its  then  position  in  the  train  near 
the  caboose  next  to  the  locomotive,  so  that  it 
might  be  set  out  and  left  at  Alto,  a  station 
further  on,  without  delay ;  and  in  executing 
this  order  Keith  was  injured.  Keith  cut  or 
uncoupled  the  train  at  the  rear  end  of  the 
International  ft  Great  Northern  car,  and  the 
front  portion  was  moved  forward  north  to 
a  point  beyond  a  switch  which  led  to  a  sid- 
ing, It  being  the  intention  to  put  the  Inter- 
national ft  Great  Northern  car  on  the  siding, 
and  when  the  other  cars  had  again  been  put 
on  the  main  track  to  pick  up  the  Interna- 
tional &  Great  Northern  car  with  the  loco- 
motive, push  It  down  on  the  main  track,  and 
couple  It  to  the  other  cars.  After  the  string 
of  cars  bad  passed  north  of  the  switch, 
Keith  disconnected  the  air  hose  at  the  front 
end  of  the  International  ft  Great  Northern 
car  and  set  the  switch  for  the  siding,  when, 
upon  his  signal,  the  engineer  pushed  the 
train  upon  the  side  track  south,  the  Interna- 
tional &  Great  Northern  car  leading.  Keith 
ran  beside  that  car,  as  he  said,  leaped  and 
caught  with  his  hand  the  handhold  at  or 
near  the  rear  end  of  it  as  It  was  then  mov- 
ing, and  at  the  same  time  pat  his  foot  and 
weight  on  the  end  of  the  brake  beam,  as  he 
said ;  his  purpose  being  to  uncouple  the  car 
by  operating  the  coupling  lever,  mount  It, 
and  stop  It  by  means  of  the  brake  when  it 
had  gone  far  enough  to  clear  the  main  track. 
When  his  weight  was  placed  against  the  end 
of  the  brake  team,  it,  as  he  said,  at  once 
gave  way  laterally  and  slipped  by  the  car 
wheel,  causing  his  foot  to  drop  across  the 
rail  of  the  track,  when  the  wheel  of  the  next 
car  ran  ot»>  and  crushed  it  causing  amputa- 
tion to  be  necenaXT'  No  other  witness  but 
Keith  saw  the  way  that  be  was  injured. 
The  other  witnesses  testified  to  facts  that 
make  a  ctmflict  In  the  erldoico  at  to  wb^lier 


Keitb  at  the  time  <tf  bis  Injury  was  rldlas 
between  the  cars  or  on  the  side  of  the  car. 
On  this  conflict  we  are  bound  by  the  jury's 
finding,  and  assnme  tbs  truth  thereof  as  tes- 
tified to  by  Keith.  It  was  proved  that  brake- 
mem  invariably  and  necessarily  rode  the  aids 
of  the  brake  beams  in  similar  drcumstancei, 
and  that  Keith's  conduct  and  manner  of  op- 
erating the  cars  on  that  occasion  were  cna- 
tomary  among  trainmen,  and  tlut  Keith  had 
no  occasion  to  operate  the  car  or  ascertain 
the  condition  of  Its  brake  beam  b^taa  the 
time  ot  the  Injury.  The  amount  of  the  ver 
diet  is  sustained  by  the  proof. 

EL  B.  Perkins,  Daniel  Upth^rove,  and 
Hardi  ft  Mcllwalne,  for  a[^>dlant  Johnsoa 
ft  Edwards,  for  appellee^ 

LEVT,  J.  (aftw  sUting  tb%  facta  as 
above).  By  the  first  and  second  assignments 
It  Is  contended  that  tbwe  Is  no  suffldent 
evidence  to  support  the  finding  of  the  jury 
that  the  braking  appliances  of  the  car  In 
question  were  defective,  or  that  If  defective 
the  appelant  1^  ordinary  care  could  have 
ascertained  the  condition  before  injury,  or 
that  the  Injuries  received  by  Keltta  wen  the 
result  of  any  netfigenoe  an  the  part  of  the 
appellant. 

It  being  established,  and  not  questioned, 
that  brakemen  In  the  service  of  appellaot. 
when  switching,  commonly  and  necessarily 
rode  the  cars  by  catching  the  handles  and 
standing  on  the  ends  of  the  brake  beams, 
and  this  with  the  knowledge  and  acquies- 
cence of  appelluit,  and  that  this  particular 
car  In  question  was  to  be  switched  to  the 
siding  at  Alto,  then,  it  Is  not  doubted,  the 
legal  duty  existed  on  the  part  of  the  appel* 
lant  to  use  ordinary  care  to  ascertain  wheth- 
er the  brake  beam  of  the  car  in  question  was 
in  reasonably  safe  condition  to  be  used  by 
Keith,  and  falling  in  this  duty  would  be 
negligence.  Railway  Co.  v.  Harris,  45  Tex. 
Civ.  App.  C42,  101  8.  W.  606;  Railway  Co. 
V.  Conway,  44  Tex.  Civ.  App.  68.  98  S.  W. 
1073;  Railway  Ca  v.  Templeton.  87  Tex.  42. 
26  S.  W.  106i8. 

Bearing  In  mind  the  rule  that  the  burden 
was  upon  appellee  to  prove  the  facts  ^titling 
her  to  recover,  Is  there  snbetantlvB  proof  by 
appellee  of  negligence  of  appellant  In  its  do- 
ty owing  Keith?  If  BO,  and  we  think  so,  the 
appellee  was  oitltled  to  liave  the  Jury  pass 
on  the  question  of  negllgmce  vel  non  of  ap- 
pellant, and  having  been  determined  by  the 
jury,  upon  a  consideration  of  all  the  facts, 
adverse  to  appellant  their  finding  as  la  tbelr 
function.  iB  conclusive  in  the  case.  The 
salient  featurea  of  the  testimony,  and  the 
effect  and  tendency  of  which,  will  bo  omsld* 
ered.  It  is  aflarmatively  shown  that  the  pat^ 
ticniar  car  in  question  was  a  box  car  eqalp- 
ped  with  a  brake  beam  and  rigging  as  otbv 
cars,  which  was  opented  in  the  same  mode 
as  all  other  brakes.  It  must  he  taken  as  a 
fact  proved.  Krttb  afllrmatlTelj  so  tsstif^lnc;. 
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that  this  brake  bMm,  when  be  placed  hia 
weight  on  the  end,  at  once  gare  war  and 
dipped  by  the  flange  of  the  car  wheel. 
There  la  evidence  that  the  weight  of  a  per* 
ton,  as  In  thbi  oue^  wonld  not  canae  the 
Iwake  to  dtp  1^  or  paaa  the  flange  ttf  the  car 
wheel,  nnleaa  became  ot  either  the  want  of 
a  guard  pin,  or  a  defeetiTe  or  worn  one,  or 
because  of  improper  aladc,  or  loose  motion 
from  the  brake  rigging;  and  that  either  coik> 
dltlon  existing  wonld  eanae  the  injur.  Was 
^ther  condition  aa  to  this  car  shown?  The 
make-ap  and  constmctton  of  brakes  and  their 
rigging  was  shown.  It  doea  appear  that  the 
brake  in  qnestlon  waa  of  the  naoal  pattern 
of  toakes.  It  waa  shown  that  the  brake 
shoe  in  a  properly  constmcted  and  connected 
np  brake  beam  fits  against  the  face  of  the 
car  whed,  normally  having  the  distance,  or 
play,  tsom  the  foce  ct  the  wbedl  of  from  one- 
fonrtb  to  one-half  an  Inch.  The  flans^  of 
the  car  wheel  eztenda  about  Inches  deep. 
To  keep  tiie  brake  shoe  in  position,  and  to 
arrest  lateral  awTement,  and  to  prevent  Its 
slipping  past  the  flange  of  the  car  wheel, 
guard  pins  are  used.  To  prevent  the  beam, 
having  a  guard  pin,  from  passing  by  the 
flange  of  the  wheel,  it  Is  required  further 
that  the  brake  rigging,  or  rods,  be  level  and 
properly  and  sufficiently  adjusted  or  connect- 
ed up.  The  rods  operate  the  brake  beam. 
The  guard  pins  are  iron  bolts  put  on  through 
the  brake  beams  and  secured  by  a  nut  on  the 
bottom  side  to  hold  them.  No  witness  says 
or  denies  that  the  particular  brake  beam  was 
constructed  with  a  guard  pin.  A  witness  for 
appeaiee  teatlfled,  and  It  is  not  denied,  that 
"alt  outside  brakes  have  guard  pins."  It 
was  afllrmativdy  shown  that  this  particular 
brake  "wag  an  outside  brake."  It  was  shown 
by  app^ant,  by  wltoess,  "I  have  seen  some 
brakes  without  guard  pins."  The  two  state- 
ments are  not  inconsistoit,  but  consistent 
and  a  question  for  the  Jury.  If  "all  outside 
brakes"  have  guard  pUis,  It  appearing  that 
the  instant  beam  waa  of  the  usual  pattern 
of  brakes,  then  the  "some  brakes"  without 
guard  pins  could  be  referable  (mly  to  inside 
brake  beams.  If  the  stetement  be  true  that 
all  outside  brakes  have  guard  pins,  and  the 
instant  brake  being  of  usual  pattern  and  an 
outside  brake,  the  Jury  wen  warranted  in 
finding  firom  anch  teathnony  that  the  brake 
in  question  waa  oonstmcted  with  a  guard 
pin. 

There  is  testimony  toidlng  to  show,  and 
snfflclently  support  the  llnding  of  the  Jury, 
that  tbo  braking  appliances  of  ttOa  partlcn- 
lar  car  were  defective  at  the  time  of  the  in- 
jury. TJiere  was  evidence  aa  to  guard  idns, 
that:  "When  tbey  are  pnt  on  there  Is  no 
way  toe  flwrn  to  oome  out  vnlois  th^  break 
or  wear  out  Tttey  can  be  broken  by  a 
wreck,  or  by  the  brake  beam  coming  down, 
and  tha«  may  be  other  reaaons  for  it  I  do 
not  think  th^  trret  work  loose  and  come 
out"   It  is  erldmt  from  the  record  that 


there  waa  no  wreck,  and  that  the  brake 
beam  did  not  come  down,  and  these  facts,, 
coppled  with  the  affirmative  proof  of  care- 
ful operation  of  the  train  and  braking  ai»- 
pllances,  authorised  tiie  Jury  to  find  that 
tbe  guard  pin,  irtildi  is  made  to  appear  as- 
a  necessaiy  part  of  the  pn^er  construction 
of  the  brata^  must  bare  been  dtf ecttve. 
This  also  was  affirmative  evidence  sufficient 
at  least  to  negatlTa  any  recent  or  auMea 
happoilng  of  its  defective  condition,  and  to> 
lead  reasonably  to  the  conclusion  that  it 
was  defective  and  opoi  to  observation  at 
ttie  time  of  and  before  the  leaving  of  the 
train  from  Lnfkln,  a  terminal  point;  me 
hour  before  and  at  which  point  it  waa 
shown  ai^llant  had  a  regular  car  inspector 
charged  with  the  duty  of  inspecting  all  cars. 
Besides,  it  Is  ahown  that  the  train  was  made 
up  at  Lnfkln.  As  to  the  condition  of  the 
brake  rigging  of  the  car  at  tlw  time  of  the 
Injury  there  Is  afllrmatlve  evidence;  the 
weight  and  consideration  to  be  given  to> 
which  is  at  least  for  the  Jury.  The  con- 
ducts and  engineer  each  observed  the  brake 
beam  in  a  very  short  time  after  the  Injury. 
The  engineer  testified:  "I  noticed  If  the 
brake  shoe  was  connected  up  and  If  the  air 
was  working.  I  saw  that  It  was  connected- 
up.  There  seemed  to  be  a  little  slack  In  ttie 
brake  shoe.  I  could  not  say  that  there  was 
more  than  usual,  but  there  was  enough  that 
I  noticed  It"  The  conductor  testified:  "I 
did  not  notice  wliether  the  brake  beam  had 
guard  pins.  The  brake  beam  was  hanging 
loose  on  the  ball  of  the  wheel.  It  waa  prob- 
ably an  inch  and  a  half  from  It;  I  cannot 
say  how  much."  Considering  that  it  was 
affirmatively  shown  that  the  normal  play  of 
a  brake  shoe  In  a  brake  beam  properly  con- 
nected up  would  be  from  one-fourth  to  one- 
half  an  Inch,  and  the  flange  of  the  car  wheeh 
was  inches  deep,  and  that  the  brake- 
beam  did  In  this  case  slip  by  the  car  wheel,, 
then,  if  It  be  true  that  the  particular  brake 
shoe  was  hanging  from  its  normal  posItloD 
"enough  that  I  noticed  It"  and  "probably  aa 
inch  and  a  half,"  there  was  evidence  point- 
ing directly  to  the  chief  cause  of  the  injury 
as  being  the  fact  of  Improper  slack  in  the 
brake  rifling.  It  was  affirmatively  shown 
that  to  hang  that  distance  from  the  car 
wheel  was  because  of  defective  rlg^ng.  Aa 
drcumstanees  negativing  a  recent  occur- 
raice  of  the  defective  omdltlon,  it  was  af- 
flrmatlvriy  ahovra  ttiat  there  was  a  careful- 
operatixm  of  the  train  and  car  for  the  dis- 
tance of  16  mllea  that  it  bad  come,  and  in 
being  awltched  to  the  aiding.  By  these 
facts,  the  brate  apidlances  If  out  of  order 
being  easily  seen  by  inspection,  theu,  In  the 
absence  of  proof  of  an  Inspection  by  appel- 
lant, the  Jury  on  these  fliCts  were  warranted 
to  iatee  negligence.  Such  facts  strongly 
negatived  a  sudden  hawening.  If  it  could' 
be  said  that,  ftom  the  circumstances  offered,, 
the  Jury,  acting  aa  reasonable  men,  woulik 
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be  penaided  to  render  a  renJlct  on  the  to- 
sues  iDTOlTed  for  appellM,  then  app^ee 
wonld  be  entitled  to  ham  nich  eTldence  go 
to  tlw  Jury  for  their  decUoo.  It  ie  laid  down 
as  an  elementary  mie  by  Oreenleaf  that  a 
party  baTlng  ttae  bnrden  of  proving  an  1«- 
■ue  baa  made  ovt  a  prima  facte  caae,  to  get 
to  the  Jnty,  when  be  either  by  means  of  a 
presnmptlon  or  by  a  general  mass  of  strong 
evidence  baa  entitled  hlmsdf  to  a  ruling 
that  hla  opponent  should  tail  If  be  does  noth- 
ing more  In  tite  way  of  producing  evidence. 

The  evidence,  we  think,  fnlly  authorised 
the  finding  of  the  jury  that  the  brake  beam 
and  Its  appliances  woe  in  a  defective  and 
dangerous  condition  at  the  time  of  Uie  In- 
Jury,  and  tiiat  such  conditl<m  was  discover^ 
able  1^  api»ellaitt  by  reasonable  inspection, 
which  does  not  appear  to  have  been  mate, 
and  that  appellant's  negligence  pnudmately 
caused  the  injury.  Railway  Co.  v.  Lindsay, 
27  Tex.  Glv.  App.  S16,  65  S.  W.  668;  BaU- 
way  Go.  v.  Wood,  68  S.  W.  161;  Railway  Co. 
V.  Lynch.  40  Tex.  Civ.  App.  543,  90  8.  W. 
613;  Railway  Go.  t.  Johnson.  83  Tex.  628, 
19  S.  W.  161;  Railway  Co.  t.  Gbambers.  17 
Tex.  Civ.  App.  487,  43  S.  W.  1091;  Railway 
Co.  T.  WInton,  27  Ter.  Civ.  App.  503.  66  S. 
W.  477;  Machine  Go.  v.  De  Guereqne,  46 
Tex.  Civ.  App.  86,  101  S.  W.  814. 

Appellee  In  her  written  appearance  sng- 
gesting  the  death  of  Eetth,  and  her  author- 
ity to  prosecute  the  pending  suit,  specially 
alleges  that  she  "does  hereby  adopt  and  re- 
affirm and  make  her  own  In  all  respects 
the  allegatloDS  contained  In  plaintiff's  flrst 
amended  original  petition  which  was  filed  In 
this  court  In  this  case  on  September  8,  1908, 
by  the  said  S.  R.  Keith,  as  plaintiff  In  this 
cause,  In  his  lifetime."  Appellee's  appear- 
ance being  as  a  legal  representative  to  con- 
tinue the  suit,  and  a  form  of  law  for  the  snb- 
stltntlon  of  a  plaintiff,  her  declaration  In 
writing,  as  she  made,  expressly  adopting, 
reaffirming,  and  making  her  own  In  all  re- 
spects the  allegations  in  the  petition  then 
already  filed,  would,  we  think,  retain  and 
constitute  In  legal  force  and  effect  the  plead- 
ing referred  to  a  part  of  her  pleading  in  the 
case.  We  would  not  be  warranted,  there- 
fore, we  think.  In  ruling  that  there  was  no 
pleading  in  the  case  on  the  part  of  appel- 
lee authorizing  the  court  to  enter  judgment 
in  favor  of  appellee  against  appellant.  The 
third  assignment  Is  overruled. 

The  appellant  by  special  charge,  complain- 
ed of  In  the  fourth  assignment,  asked  an  in- 
struction that,  if  "Keith  died  from  rhombus 
or  clot  on  the  brain,"  a  verdict  should  be 
returned  In  its  favor.  Waiving  as  unimpor- 
tant the  question  of  the  Inaccurate  technical 
designation  of  the  disease  as  "rhombus," 
we  think  the  court's  main  charge  sufficiently 
and  affirmatively  presented  to  the  Jury  the 
Issue  as  to  the  cause  of  Keith's  death.  The 
jury  were  affirmatively  directed  that  ap- 
pellee could  not  recover  If  the  efficient  pre- 


dominant cause  of  the  death  ot  Keith  wu 
tlie  injury  In  suit  received  by  blm,  w  If 
Keith  after  his  injury  "became  affected 
with  some  dlseaas^  and  that  such  dtoease 
was  directly  and  proxlmatdy  caused  by  the 
Injuries  received  <»  F^mary  8;  1907,  or 
arose  as  the  direct  and  proximate  result  vt 
such  injuries,  and  that  ttio  death  of  said 
Keith  would  not  have  resulted  bad  It  not 
been  for  sncfa  injuries."  Roth  t.  Proteetln 
Asm  (Sop.)  lis  S.  W.  81. 

By  the  fifth  assignment  It  la  contended 
that,  there  being  no  evidence  that  the  brake 
beam  was  "worn,"  or  "that  it  would  swing 
back  and  forth  across  the  car,"  It  was  error 
for  the  court  to  submit  such  a  condition 
of  the  brake  beam  as  an  Issue.  The  charge 
of  the  court  was:  "If  yon  find  that  the 
brake  beam  of  the  car  was  worn,  defective, 
and  ont  of  repair  to  the  ext^it  that  it  wonld 
swing  back  and  forth  across  the  car  when 
used  by  a  brakeman  to  put  his  foot  upon  la 
riding  and  mounting  the  car,"  etc.  Ttere 
la  evidence,  we  think,  tending  to  show  tncta 
condition  of  the  brake  beam;  and,  as  tbe 
phrases  used  by  the  court  are  impropriate 
to  the  evidence,  the  a S8 lament,  we  think, 
should  be  overruled,  as  the  charge  was  not 
misleading  to  the  Jury.  It  was  ttae  duty  of 
the  court  to  evolve  the  Issues  In  the  case; 
and  In  so  doing  the  court  Is  authorised,  la 
defining  tbe  proper  issues,  to  pay  regard  to 
Inferences  apprc^rlate  to  the  evidence  whlcb 
the  Jury  may  be  authorized  to  draw  from 
such  Inferences.  To  that  effect  Maes  v. 
BaUway  Co.,  23  S.  W.  at  page  727;  Rail- 
way Go.  V.  Parvln,  27  Tex.  Civ.  App.  00,  64 

s.  w.  looa 

The  court  In  hla  charge  snffidenOy  and 
substantially,  we  titlnk.  gave  the  requested 
Instructln);  and  the  sixth  and  seventh  as- 
aignments  are  overruled. 

If,  as  the  evidence  shows,  KeiQi'a  Injury 
was  not  caused  merdy  by  his  attempUng  to 
uncouple  the  cars  while  In  motion,  but  wss 
caused  by  hla  attempting  to  stand  on  ttae 
brake  beam,  as  was  customary,  while  the 
can  were  moving,  and  If  he  would  not  have 
been  liijured,  as  to  shown,  hut  for  the  latere 
vention  ot  appdlanf s  negligence  In  fnralrii- 
Ing  him,  to  use  In  a  vray  that  was  custom- 
ary*  a  defective  brake  beam,  Uien  to  have 
given  the  requested  Instruction  complained 
of  in  tbe  eighth  assignment,  requiring  a  ver- 
dict for  appellant  on  th«  grounds  thertin 
stated,  vrlthout  requiring  a  finding  that  the 
acts  of  Keith  therein  described  proximately 
contributed  to  the  injury,  would,  we  think, 
have  been  error.  Railway  Go.  t.  (^eland. 
110  B.  W.  122. 

We  would  not  be  authorized,  we  think.  In 
the  case  to  rule  that  the  jury  -were  not  war- 
ranted In  finding  for  appellee  the  amount  of 
the  verdict,  and  tbe  ninth  assignment;  com- 
plaining of  Its  being  excessive,  to  overruled. 

The  case  was  ordered  affirmed. 
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TOBPPSaWEZN  T.  CITY  OF  BAN  AN- 
TONiat 

(Coort  of  CHtU  Appeals  of  Tens.    Jtn.  12, 
mo.   Rehearing  Denied  Feb.  2,  19ia) 

1.  Taxatioh  (|678;i*WuDOinirrroBT!AXia 
—  AsanMFTioH  or  Pathent  —  Bights  o» 

CiTT. 

The  assumption  bj  the  pnidiaseT  of  a  lot 
of  the  payment  of  a  Jadgment  for  taxes  io  favor 
-of  a  dt7  gave  it  the  right  to  sue  him  personall; 
for  the  debt  evidenced  by  it 

[Ed.  Note. — For  other  oases.  Pee  Taxation, 
CcDt.  Dig.  I  1145;  Dea  Dig.  {  573^ 

2.  Taxation  ^  641*)— Assomption  or  Taxes 
— ^Ehfobceubnt  of  Lien— Parties. 

The  lien  on  a  lot  securing  subseqaeatly  ac- 
cruing taxes  which  a  purchaser  assumed  could 
not  be  enforced,  except  by  a  salt  against  him. 

[E!d.  Note.— For  other  cases,  see  Taxation, 
Cent.  Dig.  {  1304;  Dec.  Dig.  i  Ml.*] 

3.  AcnoN  (1 49*)— JoinDKB  or  Causes  or  Ao- 
Tioic  —  AssuvFnon  or  Taxis  —  Bneobob- 
VENT  or  Lien. 

A  city,  desiring  to  avail  Itself  of  the  as- 
sumption by  a  purchaser  of  a  lot  of  a  jndg^ 
ment  in  its  favor  for  taxes,  snd  also  of  subse- 
quently accroing  taxes  thereon,  and  having  the 
right  to  personal  recovery  against  him  for  both 
debts,  could  litigate  his  liability  in  one  suit, 
and  could  propeny  include  therem  a  prayer  for 
foreclosure  of  the  lien  on  the  lot  common  to  all 
the  taxes. 

lEJd.  Note.— For  other  cases,  see  Action,  Cent 
Dig.  H  400,  430;   Dec.  Dig.  {  45.*] 

4.  Taxation  (S  034*)— Lien- Psoceedings  to 
EnroBCE. 

A  wife  and  her  husband  having  parted  with 
all  their  interest  in  a  lot,  it  was  not  subject  to 
be  administered  as  a  part  of  her  estate,  and  a 
tax  lien  on  it  could  not  be  enforced  through  such 
proceeding. 

[Ed.  Note.— For  other  eases,  see  Taxation, 
Cent  Dig.  IS  1291-1297;  Dec.  Dig.  S  634.*1 

B.  JuDouxNT  a  903*)  —  Vexatious  Action  — 
Pbocxedinos  to  Enfobcb  Tax  Lien. 

Where  a  judgment  of  foreclosure  of  a  tax 
lien  againat  a  lot  was  rendered  against  a  hus- 
band and  wife,  and  she  died  without  a  sale  of  it, 
a  sale  made  after  her  death  would  be  of  doubt- 
ful effect,  depending  on  whether  it  was  commu- 
nity or  her  separate  property,  and  all  questions 
as  to  its  effect  would  be  removed  by  a  proceeding 
against  a  subsequent  purchaser,  who  assumed 
jMiyment  of  such  judgment  by  a  judgment  estab- 
lishing a  lien  and  a  clear  right  to  issue  foreclo- 
sure proGesa,and  theinclaaionof  such  prior  judg- 
ment In  a  suit  to  enforce  a  lien  for  all  unpaid 
taxes  was  not  for  an  idle  and  vexatious  purpose. 

[Ed.  Note.— For  other  cases,  see  Jndmnent 
Deo.  Dig.  S  90S.*] 

6.  Taxation  (S  573%*)— Pubohaski  or  Fbop- 
wrr- Pbbsonai.  Liabilitt. 

A  purchase  of  realty  subject  to  a  tax  lien 
does  not  Impose  person^  liability  on  the  pur- 
chaser. 

[E}d.  Note.— For  other  cases,  see  Taxation, 
Cent  Dig.  i  1145;  Dec.  Dig.  i  673%.*] 

7.  Taxation  (|  511*)— Inrocbnt  PuxoKaraB 
— Liabilitt  fob  Taxes. 

That  the  owner  of  a  lot,  who  bought  it  sub- 
ject to  taxes,  was  an  Innocent  purchaser,  could 
not  be  set  up  as  a  defense  against  a  suit  to  en- 
force the  tax  lien,  as  every  one  Is  charged  with 
knowledge  of  taxes  and  of  the  existence  of  the 
lien,  and  especially  a  person  undertafcing  to  pay 
all  taxes  and  taking  subject  thereto. 

[Ed.  Nota^For  other  caaea,  see  luxation. 
Cent  Dlf.  I  047;  Dec  Dig.  1  811.*] 


8.  HonsTXAD  (I  105*>— Taxcb— Fknaltt  iob 

NONPATJIEKT. 

A  penalty  cannot  under  the  Constitution, 
be  imposed  on  a  homestead  In  addition  to  "taxes 
due  thereon." 

[Ed.  Note.— For  other  cases,  see  Homestead, 
Gent  Dlf.  If  162-164;  Dec  Dig.  |  105.*] 

On  Rehearing. 

9.  Evidence  (f  450*)— Pabot.  Btzdench  At- 
rEOTINO  Wbitzno. 

A  dear  and  nnanAIguoas  written  agree- 
ment to  take  property  "aubject  to  all  taxes  due 
thereon"  is  not  snbject  to  constracti<Ht  or  ex- 
planatory testimony  to  show  an  agreement  to 
assume  the  same. 

[Ed.  Note.— For  other  cases,  see  Brldenee, 
Cent  Dig.  I  2073 ;  Dec.  Dig.  i  450.*] 

10.  Ybndob  and  Pdeohabeb  Q  80*)— ASSUICP- 
TioN  or  Taxes— Btidenob. 

Evidence  held  not  to  show  that  the  pur- 
chaser of  a  lot  assumed  personally  to  pay  taxes 
due  thereon,  but  to  show  that  he  took  it  subject 
thereto. 

[Ed.  Note.— For  other  cases,  see  Yendor  and 
Purchaser,  Cent  Dig.  I  135;  Dec.  Dig.  S  80.*] 

Appeal  from  District  Court,  Bexar  County ; 
Arthur  W.  Seeligsou,  Judge. 

Suit  by  the  City  of  San  Antonio  against 
Udo  Toepperweln.  Prom  a  Judgment  for 
plaintiff,  defradant  appeals.  Reformed  and 
aflBrmed. 

Camp  ic  Camp  and  Solon  Sewart,  fbr  ap* 
peUant  Joseph  Ryan,  tor  appellee. 

JAMES,  G.  J.  The  petition  ot  the  dty  con- 
tained allegations  that  on  October  3,  1904, 
the  dty  recovered  a  Judgmmt  against  Sfaria 
de  los  Santos  GiXizales  and  her  husband, 
Fifflrentlo  GcHuales,  in  the  sum  of  $3,203.09, 
with  Interest  at  6  per  cent  per  annum  from 
that  date  and  costs  <tf  snlt  with  a  foreclosure 
of  a  tax  Hen  on  a  lot  in  the  city  of  San  An- 
tonio, which  judgment  was  unsatlsfled  In 
whole  or  In  imrt;  that  aaiA  Maria  Qonsales 
died  about  August  2, 1906;  that  by  deed  dat- 
ed December  1,  1004.  she  and  her  husband 
conveyed  the  propoty  to  Hortense  Nl^Is; 
that  <m  m  about  July  16, 1907,  Hortense  Nick- 
lis  and  her  husband  conveyed  It  to  defendant 
Toepperveln,  who,  as  a  part  of  tba  consl^ra- 
tion  therefor,  assumed  the  payment  oC  said 
judgment  and  all  the  accrued  taxes  on  the 
property,  and  that  he  Is  now  justly  indebtsd 
to  the  city  In  the  fuU  amount  of  said  judg- 
ment, and  also  the  taxes  due  the  city  tm  said 
prc^rty  for  the  fiscal  years  1906, 1904, 190S, 
and  1006  with  6  per  cmt  Interest  from  the 
Ist  day  at  June  of  each  of  said  yeara,  also 
10  per  cent  of  same  as  penalty  for  delinquen- 
cy, the  total  of  the  taxes  for  sold  yeara  being 
9506.04,  for  all  of  which  plalntlfl  has  a  lien 
on  the  property.  The  petition  prayed  for  a 
personal  judgment  for  the  full  amount  of  the 
Judgment  sued  on,  and  fOr  a  foreclosure  of 
the  Hen  given  In  tbe  judgment,  also  for  the 
taxes,  Interest,  pmalty,  and  costs  which  have 
accrued  since  the  said  judgment,  being  fbr 
the  fiscal  years  1003,  1004,  1006.  and  1006, 
and  that  the  cll7*B  tax  lien  on  the  proper^ 


•Per  ethsr  aaais  ssa  aaaa  topic  and  section  NITUBBR  la  Deo.  *  Am.  Digs.  ISOT  to  4ats,  *  Rspertsr  Indsus 
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be  foredoaed  and  for  geavnl  rdtef.  Defend- 
ant answered  by  c^eral  dannrrer  and  by 
special  ezc^itlon  to  so  mudi  of  tbe-  petition 
as  sotight  a  recovery  and  fdreclosoro  and  en- 
ft>rcement  against  tbe  defendant  ot  tbe  Judg- 
meat  of  lOM,  "because  It  appears  from  tbe 
petition  tbat  executions  have  been  duly  issued 
on  said  Judgment,  and  the  said  Judgment  Is 
not  dormant^  but  Is  a  valid  and  existing  Judg- 
ment against  the  defendants  in  said  cause  Na 
15308,  from  and  under  whom  said  petition 
alleles  tbls  defendant  acquired  his  claim  and 
title  to  the  premises  as  described  In  the  peti- 
tion subsequent  to  the  date  of  the  rendition 
of  Bald  Judgment,  and  while,  as  it  appears 
from  tbe  allegations  of  said  petition,  said 
Judgment  was  In  full  fwce  and  existence,  and 
because  It  does  not  appear  from  the  allega- 
tions of  said  petition  that  there  is  any  neces- 
sity for  another  Judgment  on  said  Judgmait," 
There  was  also  a  general  d«ilal.  Plaintiff 
flled  a  trial  amendment,  which  alleged  that 
Hortoiae  NlAlls,  when  she  bought,  and  her 
husband  assumed  to  pay  tbe  Judgment  and 
the  accrued  taxes  on  the  proper^ ;  tbat  plain- 
tiff cannot  now  on  said  Judgment  be- 
cause Mrs.  Gffluales  li  dead,  and  no  admin- 
istration was  ever  had  on  her  estate,  and  that 
neither  she  nor  her  husband  has  any  tltl^ 
claim,  or  interest  In  said  property  because 
same  was  sold  and  conveyed  t^f  them  to  Hor- 
tense  in<ftlls,  as  alleged  In  tbe  petition,  and 
was  by  said  Hortense  mdclls  and  her  hus- 
band afterwarda  Kfld  and  couv^ed  to  this 
defendant  The  coart  rendered  Judgment 
for  plaintiff  against  defendant  for  the  full 
amount  of  the  Judgment  and  Interest  to  dat^ 
and  also  for  the  Uzes  for  1903,  1904,  1906* 
and  1906,  wltfa  Interest,  pmialtles,  and  costs, 
exc^  penalties  for  tbe  yean  1906  and  1904, 
which  the  court  held  the  dty  was  not  entitled 
to  for  the  reason,  as  found  by  the  court,  that 
during  those  years  the  property  was  home- 
stead of  Omuales  and  wife.  Tbe  Judgment 
awarded  a  foredosure  of  llrai. 

The  first  assignmwit  of  error  complains  of 
the  overndliv  of  said  special  demurrer.  Tbe 
petition  lihowed  ttiat  the  payment  of  the  judg- 
ment had  been  assumed  by  Toei^rweln, 
whldi,  if  true,  gave  the  city  the  right  to 
prosecute  against  him  perstmally  an  action 
tor  the  debt  evidenced  by  It  It  alleged  also 
that  be  assumed  cabsequently  accruing  taxes 
on  the  property,  which  were  a  lien,  and  for 
these  there  was  no  Judgment  and  tbe  lien  se- 
curing them  could  not  be  enforced,  ezc^t  by 
a  suit  against  Toepperweln,  to  whom  the 
property  had  been  conv^«d.  It  seems  to  ns 
that  the  city  desiring  to  avail  Itself  of  the 
assumptlMi  by  him,  and  having  the  right  to 
obtain  personal  recovery  against  him  fbr  the 
Judgment  debt  as  w^l  as  for  the  later  taxes, 
It  could  litigate  his  entire  liability  in  one 
suit,  and  could  pnqptfly  include  In  such  suit 
a  prayer  for  a  foreclosure  of  tbe  lien  that 
was  common  to  all  of  tbe  taxes.  Mrs.  Gon- 
sales  and  her  husband  having  parted  with 
their  Interest  In  tbe  profwrty.  It  was  not  sub- 


ject to  be  administered  on  as  a  part  of  bei 
estate,  and  the  ll«i  on  the  property  conid  not 
have  been  enforced  thronjfh  such  proceedlnt. 
Mrs.  Gonzales,  one  of  the  parties  agatost 
whom  the  Judgment  for  foreclosare  was  ren- 
dered, having  died  without  a  sale  of  tbe  prop- 
erty, through  process  under  It  having  be«t 
made,  a  sale  made  afterwards  through  Bach 
process  would  have  been  of  doubtful  effect,  de- 
pending upo^i  whether  or  not  the  property  vna 
community  property  or  the  Borate  property 
of  Mrs.  Gonzales.  If  community,  such  a  sale 
after  the  death  of  Mrs.  Gonzales  would  proba- 
bly have  passed  title,  as  the  husband,  a  Juds- 
ment  defoidant  was  living.  But  this  ques- 
tion, as  well  as  others,  would  be  removed  by 
a  proceeding  against  the  defendant  establish- 
ing the  lien  and  a  clear  right  to  Issue  process 
of  foredosure,  Tbe  Inclusion  of  the  tax  Judg- 
ment In  0ils  suit  was  not  for  an  Idle  and  vex- 
atious purpose.  We  tblnk  that  the  special  de- 
murrer was  properly  overmled.  Stevens  v. 
Stone,  94  Tex.  41S,  aO  S.  W.  0S9;  89  Adl  St 
Rep.  861. 

The  third  assignment  of  errra,  and  what  is 
called  a  jiropoeitimi  under  It  both  ftll  to 
spedfy  any  pobit  Intended  to  be  mad&  In 
the  argument,  however,  the  point  !ndl<»ted 
ai^tears  to  be  sidistantlally  the  same  as  that 
embodied  In  the  fourth  assignment  which 
states  that  there  was  no  proof  ot  platntUTs 
auction  that  Hortenae  Nl^ls  and  hus- 
band, detaidant's  immediate  grantors,  w- 
snmed  the  Judgmmt  and  therefm  the 
courf  a  first  omdusltm  ot  law  that  plaintiff 
should  have  Judgment  for  the  amount  of  Oie 
Judgment  with  6  per  cent  per  annum  Interest 
tlme<m  from  its  dat^  all  costs  of  that  salt 
and  the  taxes.  Interest  penalty,  and  costs  toe 
the  aulneqnent  years,  etc.,  was  wnmg.  The 
sixth  assignment  is  to  the  same  effect  and 
tbe  point  Is  that  unless  plaintiff  pnmA  that 
Mr.  and  Mrs.  Nldills  were  obligated  to  pay 
said  Judgment  this  dettodant  was  not  liable 
to  the  dty  on  his  assumption  of  It  There 
was  no  effort  m  the  part  <A  the  dty  to  prove 
that  Mrs.  and  Mr.  Mlcklla  had  assumed  to 
pay  the  Judgment  or  tbe  tax  Indebtedness 
represented  It  It  did  not  accrue  while 
th«y  held  the  titl&  This  question  Is  the  sub- 
ject of  conflicting  dedslons,  and  so  far  as 
we  are  informed,  it  haa  not  been  dedded  in 
this  state.  In  the  case  of  Fant  v,  Wright  61 
B.  W.  016,  It  Is  referred  to^  bnt  not  deter- 
mined. And  we  find  It  unnecessary  to  pass 
upon  the  questloQ  In  this  case,  because  tbe 
written  evidence  of  the  terms  of  the  purchase, 
signed  by  the  parties,  shows  that  Toepper- 
weln  did  not  assume  toe  pa^Doent  of  tbe 
taxes,  but  that  he  bou^t  the  ptopertj  sub- 
ject to  tbe  taxea.  and  the  dedslona  are  uni- 
form In  hddlng  toat  this  does  not  Impose 
personal  liability  on  the  pnrdiaser.  Oana 
V.  Hammond,  89  S.  W.  6ia 

The  third  c(»dnrion  of  the  coart  to  wit, 
rrhat  plaintiff  has  a  tax  Hen  on  said  proper- 
ty for  all  tbe  taxe^  Including  said  Judgment 
agaln^  Ckmsale*  and  wlfflv  and  tbat  nld 
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Ilea  iboold  be  fMMlosed  afwording  to  law." 
If  atta<^ed  by  the  Beventh.  eighth,  and  ninth 
•Mlgnments.  Appellant'!  point  la  expresaed 
as  followa:  "Where  a  plaintiff  ae^  to  tof- 
dose  a  lien  or  eqaltabte  claim  agaliit  OM 
harlng  the  legal  title  to  the  property,  the  bur- 
den of  proof  la  upon  the  plaintiff  to  thaw  that 
the  one  harlng  the  I«gal  title  to  aaid  property 
imrchaaed  It  with  notice  of  anch  Uen  or  equl* 
table  claim,  or  that  he  did  not  jwy  a  valuable 
cwaideratlrai  therefor,"  There  was  no  erl- 
dence  that  defradant  knew  of  the  Judgment, 
and  lie  teatlfled  that  he  did  not  know  any- 
thing about  it  wh«x  he  bought  0^  proposi- 
tlen  makea  no  qneatloa  that  the  Judgmait,  in 
connection  with  the  petition  In  that  case, 
which  waa  also  introduced,  was  not  what  it 
purport*  to  be,  aoMj  an  adjudication  of  what 
was  due  the  dty  on  this  property  In  respect 
to  the  taxes,  for  the  years  1887  to  1902,  In- 
clusive. The  point  made  by  the  proposition 
Is  that,  without  proof  that  defendant  waa  In- 
formed of  this  Judgment  when  he  purchased, 
be  la  protected  from  any  recovery  by  what  it 
evidences,  on  the  ground  of  Innocent  purchas- 
er. Defendant  could  not  set  up  such  a  de- 
fense against  taxes.  Every  one  Is  charged 
wltti  knowledge  of  taxes,  and  of  the  exts^ 
ence  of  the  Hen  they  carry,  and  especially 
ao  a  person  who  undertakes  to  pay  all  taxes, 
or  takes  subject  to  all  taxes. 

Appellee  has  croas-aasignments  of  error, 
asserting  that  the  court  wred  In  refusing  to 
render  Judgmmt  In  favor  of  the  city  for  the 
penalties  in  respect  to  the  taxea  for  the  fiscal 
yeara  iSOR  and  1904.  We  concur  with  the 
ruling  made  In  City  of  Marlln  v.  Green,  84 
Tex.  Civ.  App.  421.  78  a  W.  704,  re  S.  W. 
40,  that  a  penalty  cannot,  under  the  Constitu- 
tion, be  imposed  upon  a  homestead  In  ad- 
dition to  the  "taxes  due  thereon." 

Tbe  Judgment  will  be  reformed  so  as  to 
deny  encutlon  against  appellant  for  any  de- 
fldency,  and,  as  thus  modified.  It  la  afltrmed. 

Bef onned  and  afllrmed. 

On  Motfon  tor  Bebearing. 

Appellee  oontoda  that  the  court'a  finding 
of  fact  Na  11.  vis.,  "that  when  Toepperweln 
xnudiaBed  said  title  from  Mrs.  meklls  and 
Imsband.  be  agreed,  as  part  of  the  purchase 
price  therefor,  to  pay  all  taxes  legally  owing 
to  tbe  dtr  <tf  Sui  Antonio,'*  fs  conclusive 
mat  Toepperweln  assumed  personally  to  pay 
tbeae  taxea;  tbe  finding  b^og  In  ace(«dance 
wltb  the  evidence.  Appellee  states  that  tbe 
finding  la  baaed  on  the  testimony  of  Toepper^ 
-wclB  talms^  that  he  agreed  to  pay  taxes  doe 
•on  said  property,  alsft  tbat  "be  agread  to 
X>ay  whatever  was  due  aa  legal  tana,  and 
tbat  waa  part  of  the  eui^dwatlai  for  the 
paoperly;*'  also  ''as  a  ceiisideratlom  be  as- 
■ramed  to  pay  the  taxes  Ibat  were  due  on  It** 
TTaklng  appdlantTs  said  language  Uterally.  St 
•would  support  the  finding.  But  taking  it  in 
connection  with  the  written  evidence  of  the 
temm  ot  tbe  pnrebaaek  we  regard  the  tea- 
tlnuMiy  above  cited  aa  bavlng  a  different 


meaulng  than  that  Toepperweln  assumed  per- 
sonal responsibility  for  the  taxes. 

The  following  is  the  writing : 

"San  Antonio.  Texaa,  July  19,  1907.  Mrs. 
Hortense  M.  Nlcklls,  Niagara  Falls,  N.  Y. 
Dear  liadam:  I  have  purchased  from  B.  B. 
Nicklis  and  his  wife.  Hortense  M.  Nlck- 
lls, lot  No.  8,  city  block  No.  916  on  South 
Florae  street  in  the  city  of  Ban  Antonio, 
Texaa.  In  purchasing  aald  lot  It  is  un- 
derstood that  I  take  the  same  subject  to 
all  taxea  due  thereon.  I  have  paid  to  Mr.  A. 
W.  Bitter  the  anm  of  fl.000.00  cash ;  of  thla 
sum  he  Is  to  send  you  f666.66%  and  he  is  to 
retain  of  said  amount  f333.33H  to  pay  the 
pretended  claim  of  Florencio  Oonzales,  should 
It  become  necessary  to  pay  blm  anything,  and 
if  it  turns  out  that  he  is  entitled  to  receive 
more  than  that  sum,  thai  I  assume  the  set- 
tlement with  him  of  all  over  and  above  said 
sum  of  $883.83^  And  if  the  said  Oonzales 
Is  settled  with  for  a  less  sum  than  $333.S3>4 
then  the  balance  of  said  sum  of  f833.33H  so 
retained  by  Mr.  A.  W.  Bitter  la  to  be  paid 
over  to  you.  I  also  assume  the  payment 
of  the  commission  of  A.  W.  Bitter,  and  It  is 
further  understood  that  I  will  also  satisfy 
Mr,  Jos^h  Byan  for  his  services  In  r^re- 
sentlng  said  Nicklis  and  wife  In  one  certain 
suit  between  them  and  said  Gonzales  involv- 
ing the  right  to  the  possession  of  eald  lot 
pending  In  the  district  court  of  Bexar  coun- 
ty. Toura  truly.  [Signed]  Udo  Toepperweln. 

"Accepted.   [Signed]  A.  W.  Bitter.  Agent" 

This  agreement  Is  clear  and  unambiguous 
on  the  subject  of  taxes,  and  that  he  took  the 
property  subject  to  the  taxes.  It  was  not  on 
this  feature  subject  to  conatruetlon,  or  ex- 
planatory testimony.  Tbe  anbaequent  por- 
tiona  of  the  same  agreement  In  whidi  Toep- 
perweln was  made  to  aaaume  In  terma  to 
pay  certain  sums,  empbaslsea  tbe  fact.  If  It 
admitted  of  any  onpbaala,  that  it  waa  not 
Intended  that  be  should  assume  the  taxes. 
Tbe  testimony  of  appellaiit  dted  above  la 
not  neceaaarlly  Inconrtstent  with  tbe  Idea 
that  be  merdy  tadk  the  property  subject  to 
the  taxea,  aa  tbe  wording  expressly  statea. 
In  a  Boiae  be  was  to  pay  Ibe  taxea,  or  agreed 
to  pay  the  taxea,  If  tbe  aame  wwe  to  come 
out  of  this  proper^,  which  after  the  sale  be- 
came bla. 

In  r^erence  to  thla  agreement  or  writing, 
the  BBotlon  states  tbat  It  was  made  four  days 
after  Ibe  deed  waa  dated.  fHiIa  la  a  fact, 
as  the  deed  bore  date  July  IB,  1907.  Thla 
deed,  as  It  appears  In  tlie  record,  simply 
shows  tbat  It  waa  a  deed  from  XL  BL  Nicklis 
and  wlfe^  Hortense  NIcfcUs,  pn^Iy  ac- 
knowledged by  the  grantora  before  a  notary 
public,  and  duly  recorded.  That  deed  waa 
not  neceaaarlly  d^vered  on  Ita  date^  and  tbe 
evidence  would  cleady  Indicate  that  It  was 
not  The  writing  in  quettUm  was  made  four 
daya  after  tbe  date  of  tbe  deed,  and  it  waa 
In  the  form  of  a  letter  addressed  to  Mrs. 
Hortense  Nlcklls,  Niagara  Falls.  N.  T..  and 
agresd  to  by  bw  agent;  Mr.  Bitter.  Dvldoit- 
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I7  the  deed  was  executed  there  and  sent  to 
San  Antonto  for  deUverr.  It  is  not  in  ac- 
cordance with  the  ordinary  course  of  busi- 
ness for  such  a  writing  to  be  executed  days 
after  the  flnai  consummation  of  the  sale, 
but,  regularly,  it  would  be  made  at  the  time 
of  the  sale.  It  is  a  mattM-  of  common  Imowl- 
edge  that  it  would  take  about  that  time  for 
tbe  deed  to  come  from  Niagara  Falte.  Fur- 
thermore. A.  W.  Bitter,  who  was  Mts.  Nick- 
US'  agent  at  San  Antonio,  and  acted  for  her 
in  selling  the  property  to  Toepperweln,  testi- 
fied in  reference  to  the  agreement :  "This  is 
^e  agreement  with  referoice  to  the  property 
located  on  South  Flores  street  *  *  *  As 
to  whether  Mr.  ToeppwTveln  agreed  to  pay 
the  taxes,  whatever  was  due  on  it.  I  will 
say  it  reads  there ;  there  It  is ;  it  reads  for 
itself."  For  these  reasons  we  saw  proper  to 
give  controlling  weight  to  the  written  evi- 
dence of  what  the  parties  agreed  to  as  to 
taxes,  and  to  consider  that  It  was  evident 
that  this  agreement  was  made  at  the  time 
the  sale  was  concluded,  and  as  a  part  of  It. 
and  embodied,  as  it  was  intended  to  do,  the 
agreements  of  To^perweln  in  respect  to  tbe 
sale  to  him.  We  likewise  considered  that 
where  Toepperwin  and  Blttw  stated  that  the 
former  agreed  to  pay  the  taxes,  they  had  in 
mind  what  was  In  this  agreement  on  the 
subject,  misconstmtng  It,  of  course,  if  they 
supposed  that  It  made  Toepperweln  personal- 
ly responsible  for  the  same.  But  as  already 
stated,  their  testimony  on  this  subject  was 
correct  In  one  snkse,  because,  after  all,  Toep- 
perweln agreed  to  and  had  to  pay  these 
taxes  ont  of  this  prop«iy. 

With  this  caqDlanatlon,  we  overrule  the  mo- 
tion. 


MELLODT  T.  MISSOURI,  K.  &  T.  RT.  CO. 
OF  TEXAS,  t 

(Court  of  CUvIl  Appeals  <tf  Texas.  Jan.  8, 19ia 
Bebearfng  Denied  Jan.  29,  1910.) 

1.  NEGUosncE  (i  134*)— GomicmiOATioN  or 

COITTAQIOUS  DiSBASI  — EVIDERCS— SVFFI- 
CIEACT. 

In  an  action  agabiBt  a  railroad  company 
for  iojuries  sustained  throurii  its  negliaence  In 
permitting  a  section  house,  in  which  plaintiff's 

father  resided  in  the  performance  of  bis  duties 
as  defendant's  section  foreman,  to  become  infect- 
ed with  smallpox,  which  was  communicated  to 
plaintiff,  rendering  him  totally  blind,  evidence 
held  insufficient  to  riiow  negligence  on  the  part 
of  defesdant  in  placing  an  infected  child  lo  the 
section  house  and  allowing  It  to  remain  there. 

[Ed.  Note.— For  other  casea,  see  Nwligence, 
Cent.  Dig.  §  267 ;  Dec.  Dig.  S  134.»] 

2.  NEOLIGEnCE  <$  1*}  —  COHllONICATIOH  OT 

C0NTAOTOU8  Disease. 

A  railroad  company  Is  liaUe  for  the  spread 

of  a  contagions  disease  through  tbe  negllsence  of 
its  Hprvants  acting  within  tbe  scope  of  their  au- 
thority, whereby  another  is  Injured  as  the  proxi- 
mate result  of  sudi  negligence. 

[Dd.  Note.— Fmr  other  cases,  see  Negligence, 
Gent  Dig.  i  1 ;  Dec.  Dig.  i  1.*] 


8.  Raiuoads  (I  2S1*>— iNJUBna  to  Lkshbb 

—Acts  of  Bhplotbs. 

The  mere  act  of  a  section  fbceman  In  bring- 
ing his  diild  to  a  section  house  after  it  had 
been  in  the  presence  of  another  child  afflicted 
with  smalliiox  was  not  within  tbe  scope  of  hia 
employment,  and  where  the  child  later  contract- 
ed tbe  disease  and  commuoicated  It  to  ptaintitf, 
a  child  of  another  section  foreman  redding  vith 
its  father  in  the  section  bouse,  the  raHroad 
company  was  not  liable  unless  it  or  Its  servants 
were  negligent  In  permitting  tbe  affected  child 
to  remain  m  tbe  house.  I 

[Ed.  Note.— For  odier  cases,  see  Railroads, 
Gent.  Dig.  |  902;  Dec  Dig.  |  281.*] 

4.  Neolioence  <|  136*)— CouinvzoATioif  or 
CoNTAQious  Disease— QuBSTioir  to*  Joet. 
In  an  action  aralnst  a  railroad  company 
for  injuries  auatainea  through  its  negligence  in 
permitting  a  section  house  in  which  plaintirs 
latber  resided  In  the  performance  of  his  dadet 
as  a  section  foreman,  to  become  infected  with 
smallpox,  whldi  was  communicated  to  plaintiff, 
rendering  falm  totally  blind,  evidence  held,  as  a 
matter  of  law,  not  to  raise  an  issue  o(  negligence 
on  tbe  part  of  defendant 

[Ed.  Note.— For  other  cases,  see  MetUScnce,  1 
Oeot.  Dig.  I  324;  Dec.  Dig.  1 186.*] 

6.  NBouoEncB  {|  136*)— DiEEcnoH  or  Vbe- 

oicr. 

Tbouah  where  there  Is  sny  substantial  evi- 
dence tenaing  to  show  negligence  on  the  part  of 
defendant  in  a  personal  mjury  action,  the  Inue 
must  be  sotmiltted  to  the  jury,  where  there  wis 
no  issue  <^  fsct  upon  which  liability  of  the  de- 
fendant could  bare  been  predicated,  the  trial 
court  properly  instructed  the  juiy  to  retain  a 
verdict  for  defendant. 

[Ed.  Note.-'J'or  other  eases,  sse  Ns^iguce, 
Cent  Dig.  1  288;  Dec  wTl  186.*] 

Appeal  from  District  Court,  Bodcwall  1 
Coonty;  F.  I*  Hawkins,  Judge.  ' 

Action  by  James  M^ody  against  Oie  Mis- 
souri, Kansas  &  Texas  Railway  Company  <a 
Texas.  Judgment  fcv  defendant,  and  ploln- 
tlfit  appeals.  Affirmed. 

W.  H.  Alien  and  Wallace  A  Mount,  for  ap- 
pellant Coke.  MUler  &  Coke,  W.  a  Jones, 
and  Bidgell  &  Stroud,  for  appdlee. 

TALBOT,  J.  This  suit  was  insUtnted  by 
tbe  appellant  against  the  appellee  to  recover 
damages  sustained  by  him  throu^  the  al- 
leged negligence  of  app^lee  in  permitttog 
its  section  house  in  Rockwall  county  to  be- 
come Infected  with  smallpox,  wlilch  was 
communicated  to  appellant,  d^troying  his 
eyesight  and  rendering  him  totally  blind. 
The  petition  alleges,  In  substance,  that  In 
fiiarch.  1881,  tbe  defendant  made  a  cmtract 
of  employment  with  plaintiff's  father  aa  a 
section  foreman,  and  that  by  virtue  of  such 
contract  plaintiff's  father  was  required  to 
reside  with  his  family.  Including  pialotiff. 
In  def^dant's  section  house  at  or  near  tbo 
town  of  Roc^all.  wblch  tbe  defendant 
maintained  aa  a  Ixnrdlng  and  lod^ng  honae 
for  Its  two  aedlMi  gangs  with  their  re- 
spective foiemoi.  one  of  vbom  waa  plain- 
tiff's father,  tbe  other  <me  Fred  Boers: 
that  on  or  abont  said  date  aaid  Brjm,  un- 
der and  by  virtue  of  his  employment  mi- 


*Por  otlier  caws 
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dertoidc  to  ocextpj  said  section  house  with 
his  family,  which  then  constated  of  himself 
and  bis  Infant  son;  that  the  said  child  of 
the  said  Bryers  had  been  exposed  to  small- 
pox at  Palestine,  Tex.,  before  being  brought 
to  said  section  honae.  which  was  or  onght 
to  hare  been  known  to  Bryers;  that  In  a 
few  days  after  said  child  was  i^ced  In  the 
section  honae  by  Its  father  It  became  sick 
of  smallpox,  and  that  in  this  way  the  de- 
fendant  n^^lgeaUy  permitted  toeh  sectlcn 
house  to  become  Infected  with  a  dangeroos 
coBtaglons  dtoeae^  tliereby  negligently  eom- 
mnnieatlng  nidi  disease  to  plaintiff,  that 
an  infant  four  years  of  age,  ^irtildi  reenlted 
in  rendering  j»lalntiff  totally  and  hop^Msly 
blind,  and  causing  bim  to  then  nifltar  great 
jdiysteal  pain  and  mmtal  anguish,  whldi 
pain  and  anguish  ^ainUff  has  contbmonaly 
suffered  from  the  date  of  hla  slcknees  and 
wUI  In  Ihe  future  contlnne  to  suffer. 

Hie  defendant  answered  by  general  de- 
murrer, general  dnlal,  axid  specially  plead- 
ed. In  substance,  thai;  If  Its  section  foreman 
bronght  bis  child  to  the  section  bouse  near 
Rockwall  after  It  had  been  exposed  to  small- 
pox, the  fact  that  the  child  bad  been  so 
exposed  was  unknown  to  the  said  eectlon 
foreman  or  to  the  defendant;  that  the  sec- 
tion foreman,  In  bringing  ^  child  from 
Palestine  to  Bockwall,  If  be  did  bring  it  as 
alleged  by  plaintiff,  was  not,  In  bo  doing, 
acting  In  the  discharge  of  any  duty  Inci- 
dent to  or  connected  with  bis  employmoit, 
but  was  acting  solely  In  his  Individual  ca- 
pacity, and  at  the  time  was  not  actively 
engaged  In  the  service  of  defendant;  that 
the  defendant  had  no  knowledge  whatever 
that  the  said  section  foreman  had  gone  to 
Palestine  for  his  child;  that  the  room  in 
the  section  house  occupied  by  its  foreman 
was  under  his  exclusive  control  and  man- 
agement; and  that  If  the  child  was  brought 
to  the  section  house  It  was  brought  there 
under  an  agreement  with  plaintiff'a  father 
and  mother,  who  had  control  of  the  bouse, 
about  which  private  contract  or  agreement 
defendant  had  no  knowledge  and  with 
which  It  had  nothing  to  do. 

After  the  Introduction  of  the  evidence  the 
trial  court  instructed  the  Jury  to  return  a 
verdict  In  favor  of  the  defendant  railway 
company.  Tbla  Instruction  was  obeyed,  and 
Judgment  entered  In  accordance  therewith. 
Fnnn  the  Judgment  thus  rendered,  the  plain- 
tiff baa  appealed,  and  assigns  as  ertta  the 
court's  action  In  directing  the  Jury  to  re- 
turn a  verdict  for  the  detendant  The  facta 
upon  wblch  a  dedsloai  of  the  question  turns 
are  practically  undisputed,  and  are  mbatan- 
tlally  as  follows:  In  February,  March,  and 
April,  1891,  tbe  defendant  had  two  sectlOBs 
on  Its  road,  the  division  Une  between  them 
being  near  Rockwall,  Tex.  James  MeUody, 
foreman  ot  ime  of  said  sections,  wltt  Us 
family,  resided  In  th*  section  honse  and 
boarded  the  employte  of  the  two  sectUms. 


F.  C  Bryers,  who  had  charge  of  the  other 
seetlfm,  occupied  a  room  In  the  section 
honse  and  boarded  with  Mr.  Mellody.  The 
section  men  roomed  In  what  Is  termed  the 
"bunk  house."  which  was  near  the  section 
house.  The  foremen  and  men  were  require 
ed  to  reside  In  or  near  the  section  house. 
The  foremoi  bad  the  same  Jnrlsdlctl<m  over 
the  section  honse  as  they  did  over  the 
railroad  trade,  and  it  was  their  duty  to 
keep  the  house  clean,  and  such  work  of 
this  character  as  was  not  done  by  tbe 
wife  of  Mr.  Mellody  was  done  by  section 
men,  an  equal  number  being  assigned  for 
this  purpose  from  eaeb  of  the  two  sections. 
F,  a  Bryws  was  living  apart  from  his 
wife  In  FetHnary,  18M.  Bom  thoeafter 
he  instltoted  a  salt  for  divorce  against 
her  at  Palestine^  Tex.,  and  about  Marcb 
21st  or  S2d  he  returned  to  Palestine  to 
look  after  said  suit  He  had  no  leave  ot 
absence  fw  this  purpose,  but  wired  the 
roadmastw  liiat  he  was  going  on  the  day 
he  left  While  In  Palestine  be  learned  that 
there  was  an  epidemic  of  what  was  called 
"black  measles"  In  tbe  city.  His  wife  was 
at  the  time  quarantined,  said  to  be  sick, 
with  a  guard  about  tbe  house  In  which 
she  was  kept,  and  he  was  not  permitted 
to  see  her  except  at  a  distance.  He  talked 
to  her,  however,  at  a  distance  of  some  00 
f^t  through  an  open  window.  In  the  course 
of  the  conversation  she  agreed  that  he 
might  take  their  child,  who  was  some  four 
years  old,  back  with  him.  If  he  would  send 
it  to  her  mother.  This  he  agreed  to  do.  He 
consulted  his  attorneys  and  made  the  nec- 
essary arrangements  for  taking  the  child 
back  with  him.  He  waa  advised  that  it 
would  be  necessary  for  him  to  get  a  health 
certificate,  as  other  places  had  quarantined 
against  Palestine.  He  consulted  the  city 
health  officer,  who  went  with  him  to  the 
place  where  the  child  was  staying,  tbe  house 
being  some  &0  feet  from  tbe  house  In  which 
hla  wife  was  quarantined.  After  consult- 
ing the  guard  and  others,  who  Informed  him 
the  child  had  not  been  exposed  to  the  dis- 
ease, the  city  health  officer  consented  that 
the  child  might  be  removed,  and  gave  him 
and  his  father,  Bryers,  each  a  health  cer- 
tificate. The  child  was  not  permitted  to 
go  into  the  presence  of  his  mother,  but 
trade  her  good-bye  from  the  place  where 
Mr.  Bryers  had  stood  when  talking  with 
her.  After  getting  the  health  certificates 
Bryers  left  with  the  boy  for  Rockwall. 
While  on  the  train  bis  child  went  near  an- 
other child,  whose  mother  said  It  had  fevw, 
and,  as  she  bad  but  recoitly  lost  her  bus- 
baad  88  a  resuK  of  blaA  measles,  she 
feared  tbe  little  <me  was  afflicted  In  the 
same  way.  Aftv  being  advlaed  of  this, 
Bryers  did  not  permit  bis  boy  to  go  near 
tbe  sl(^  child  any  more.  Bryers  took  bis 
ctdld  to  tbe  section  house  at  Rockwall,  and 
requested  Mrs.  Mellody,  wife  of  the  other 
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«ectloo  foreman,  to  pwmlt  him  to  stay  then 
a  week  or  two  nntU  he  coQld  make  arrange- 
ments to  take  him  to  his  grandmother.  M. 
J.  Mnrraj,  appellee'!  rowlmaster,  also  re- 
qneited  Mrs.  MeUody  to  permK  the  child 
to  remain  there  a  short  time,  which  she 
«onsented  to  do.  Some  16  days  after  the 
Bryers  child  was  brought  to  the  section 
lionse  he  was  taken  sick  while  hhi  father 
was  ont  on  his  section  at  work.  As  sotm 
as  the  father  came  In  and  was  told  of  the 
boy's  Illness  he  went  for  a  physician,  secoi^ 
Ing  Dr.  J.  Belby,  who  was  not  in  any 
wise  connected  with  the  d^eaidant  Dr. 
S^by  was  then  a  yotmg  ^lysidan.  He  was 
«  gndnate  of  the  medical  department  of 
VanderbUt  TJnlTersl^.  and  was  at  the  time 
In  the  active  practice  of  medldnft  Bryers 
asked  a  number  of  pe<^e  abont  Dr.  Selby, 
and  they  recommended  the  doctor  to  him. 
That  Is  the  reastm  he  was  called  In.  Bryers 
beard  that  there  was  an  epidemic  of  black 
measles  at  Palestine  wboi  he  was  then,  bnt 
lie  did  not  bear  that  any  one  there  was 
afflicted  with  smallpox.  Up  to  the  time  tlie 
«hlld  got  sl(A  Bryers  did  not  tell  Mrs.  Mel- 
lody  anything  about  It  having  been  exposed 
to  any  contagions  disease.  While  the  Bry- 
-era  child  was  111  bis  father  received  a  let- 
tsx  from  a  party  at  Palestine,  who  was  In 
no  way  connected  with  the  defendant,  stat- 
ing that  the  child's  mother  had  died  of 
amallpox.  Bryers  read  the  letter  to  Dr. 
Selby,  and  stated  to  him  that  be  brought 
the  child  from  Palestine,  and  «platQed  the 
«lrcnmBtances  connected  with  his  being 
brongbt  away,  potting  him  In  possession  of 
all  the  facta  he  had  in  the  matter.  M.  J. 
Murray,  the  roadmaster  of  appellee,  who 
was  the  Immediate  superior  of  Its  foremen 
Bryers  and  Mellody,  was  at  the  section 
honse  two  or  three  days  after  the  dUld 
took  sick,  and  Bryers  explained  to  him  fol- 
ly the  circumstances  under  which  he  got 
the  boy  at  Palestine,  the  prevalence  of 
bla<A  measles  there,  etc.  Murray  was  again 
at  the  section  honse  on  the  day  the  disease 
was  pronounced  smallpox.  At  first  Dr. 
Selby  said  the  diUd  had  measles.  He  pro- 
nounced the  case  one  of  smallpox,  accord- 
ing to  his  testimony,  on  the  fifth  or  sixth 
4lay  after  his  flrst  visit,  which  was  between 
the  2d  and  4th  of  April.  According  to  the 
-testimony  of  Mrs.  Melody,  mother  of  ap- 
i>eUant,  he  pronounced  it  a  case  of  small- 
pox 9  or  10  days  after  the  child  was  taken 
side,  and  accordhv  to  the  testimony  of 
Bryers  about  12  days  after  the  child  became 
sick.  The  child  died  the  thirteenth  day 
after  It  was  taken  UL  Wlica  the  dlseaae 
was  pronounced  smallpox,  Dr.  SeXby  advised 
that  the  boy  and  his  fatiier  be  quarantined 
and  that  the  other  Inmates  at  the  sectlim 
house  move  tberrfrom,  which  was  done. 
As  a  result  ot  the  ezposnre  to  the  disease 
while  tiie  Bryers  bc^  was  in  the  sectloo 
honsi  the  plalntill,  among  others,  took  the 


smallpox,  and  be  was,  as  a  result  thereof, 
made  totally  blind.  He  has  not  been  aUe 
,  to  see  since  that  time,  and  his  case  Is  pro- 
nounced hopeless.  He  was,  at  the  time, 
about  four  years  old.  Smallpox  la  consid- 
ered a  highly  contagions  and  deadly  disease. 
Blad^  measles  Is  a  virulent  form  of  com- 
mon measles,  and  Is  a  highly  contagious, 
dangerous,  and  often  fatal  dlseaae^ 

The  principal  propositions  contended  for 
by  appellant,  as  we  understand  it,  are.  in 
substance:  (1)  That  appellee,  in  the  operation 
of  its  railroad,  having  placed  its  sectira 
foranan  Bryers  In  control  of  a  part  of  Its 
section  house  at  Bockwall  and  Its  section 
foreman  James  Mellody,  father  of  appellant 
who  was  then  an  Infant,  in  another  porUoa 
of  said  house,  requiring  said  honse  to  be 
maintained  as  a  boarding  house  for  the  sec- 
tion gangs  and  said  foremen  to  reside  thore- 
in  with  their  respective  families,  it  was  tiie 
duty  ot  Brywa  to  exercise  f»dliiai7  care  to 
keep  bis  poitlm  of  the  premises  In  a  res- 
Bonably  safe  sanitary  condition,  and  that  If 
be  n<tf  IgenUy  permitted  tha  same  to  become 
Infected  with  smallpox,  be^  in  doing  so^  was 
acting  within  the  scope  of  his  employment, 
and  If  said  disease  was  thereby  commnnicat- 
ed  to  the  ai>p^lant,  and  was  tin  proximate 
cause  of  his  injuries^  appellee  was  liaUe  for 
such  negligence  and  the  damages  snllMed  by 
appellant  as  a  result  thereof;  (2)  that  if 
Bryers  had  sodk  knowledge  of  Us  child's  ex- 
posure to  a  dangerous  contagion  as  would 
cause  an  ordinarily  pmdoit  pnswi  to  believe 
that  his  child  would  probably  take  such  con- 
tagions disease,  defendant,  under  the  drcnm- 
stances,  was  guilty  of  neflEligence  In  permit- 
ting it  to  become  and  nmaln  an  Inmate  of 
the  section  hous^  snd  that  whether  or  not 
Bryers  had  such  knowledge  was  a  question 
for  th«  detozmlnatlon  of  the  Jury;  (8)  that 
If  appellee  had  notice  or  knowledge  fliat  Biy- 
eri^  cUld  had  beoi  exposed  to  a  deadly,  dan- 
gerous, and  contagious  disease,  the  fact  that 
such  disease  was  misnamed,  medically,  would 
not  relieve  appellee  of  the  du^  of  gnardhig 
appellant  against  such  disease;  (4)  that  no- 
tice or  knowledge  on  tiie  part  of  appdlec^s 
roadmast^  Murray,  ondw  the  fScts  of  tills 
case,  was  notice  to  and  knowledge  on  the 
part  of  the  appellee,  and  whetiiw  Murray  be- 
came possessed  of  information  which  by  the 
use  of  ordinary  care^  if  acted  vpaa  Um, 
would  have  prevoited  aiQeUant^  toJnrTi  snd 
he  fiitled  to  so  act,  and  appelant  was  Injor- 
ed  thereby,  apptilee  Is  llaUe  tot  tte  dam* 
ages  so  sostabud  by  him;  ^  tliat  irtietlier 
Murray,  under  the  drcamsfauices,  was 
llgent  In  not  imAtMng  Bryw^  diUd  fkom  ap- 
pellant to  prevent  opptfiuit  fnm  becoming 
afflicted  with  the  disease  with  which  said 
dkUd  was  afflicted  was  *  qoastloD  for  the 
Jury. 

It  Is  not  pntended  tiiat  any  agoit  or  san- 
ant  of  appellee  oOar  than  Bryony  ftm  see- 
tlon  ftneman,  and  Murray,  ito  madmastw, 
knew  or  bad  any  rooaon  to  suspect  that  Bxy- 
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enC  child  when  trnmsbt  to  the  Kctlon  home 
bod  been  exposed  to  the  contaglonft  dlnase 
of  unallpox  or  any  other  contagloaa  or  In- 
fecUou  disease,  and  whether  knowledge  on 
tbe  part  of  said  employee,  or  either  of  ttienit 
wonM  OMtstltnte  knowledce  on  the  part  of 
ajvellee  !•  a  qnestton  ahont  which  we  haTS 
grare  donbta.  In  the  view  we  take  of  the 
ease,  however,  It  does  not  become  necessarr 
to  detmnlne  that  qnestlon,  and  hence  we 
prees  no  deOnlte  or  anthwltatlve  <vthl<UL 
upon  It.  we  an  of  c^lnlmi  that  the  prac- 
tically uncontrorertod  testimony  condn^vely 
shows  that  neither  Bryecs  jua  Murray  had 
any  mch  knowledge  that  Bryers'  child,  be* 
fore  being  placed  In  anieUee's  eectlon  honse^ 
bad  been  so  exposed  to  the  disease  of  smsll- 
pox  or  **bladc  measles,"  as  would  bare  an- 
thorixed  a  finding  by  the  Jnry  that  either  was 
gnllty  of  actionable  negligmce  In  placing 
said  fAlld  In  tbe  section  house  or  In  allow- 
log  It  to  remain  therein.  It  i»  true,  tbe  erl- 
denee  shows  that  a  disease  known  as  "black 
measles"  was  preralait  In  the  city  of  Pales- 
tine; that  Bryera'  wife  was  sick  and  quar- 
antined In  tbat  dty;  that  Bryers  found  Us 
child  In  Palestine  and  carried  it  from  that 
place  and  pot  it  in  tbe  appellee's  section 
house,  bnt  that  said  child  bad  be«i  so  ex- 
posed to  tbe  epidemic  of  smallpox  or  black 
measles  then  preralllng  in  Palestine  u  to 
render  it  preside  that  the  cblld  would  con- 
tract the  disease;  or  tbat  if  it  had,  appellant 
knew,  or  bad  good  reason  to  believe,  tbat  it 
bad  been  so  ^osed,  and  was  therefore  guilty 
of  ne^lgence  In  placing  tbe  child  in  tbe  sec- 
tion boDs^  is  not  warranted  by  the  testt- 
mony.  It  appears  without  omtradictlon  or 
dispute  tlut  tbe  cbild  bad  been  Isolated  from 
tboee  persons  afflicted  with  tbe  disease,  and 
that  Bryos  had  been  informed  that  It  bad 
not  beoi  exposed  to  the  contagion.  He  con- 
sulted the  dty  health  officer  at  Palestine, 
who  went  with  blm  to  tbe  place  where  the 
diild  was  stayii^  and  Instituted  an  Inquiry 
as  to  tbe  exposure  of  tlie  child  to  tbe  disease 
In  question,  and,  after  a  satisfactory  Inves- 
tigation,  gave  Bryers  and  bis  said  chUd  each 
a  health  certificate  evidencing  their  freedom 
from  exposure  to  any  contagious  disease  tbat 
may  have  existed  In  Palestine  at  tbe  time. 
In  regard  to  tite  meeting  of  Bryers'  child 
with  tbe  sick  child  on  the  train,  tbe  evidence 
shows  tbat  Bxyws  act^  as  a  prudent  and 
cautions  person  would  have  done  under  tbe 
circumstances.  When  Informed  that  this 
child  was  sick  with  a  fever  and  tbat  Its 
mothw  entertained  some  fear  tbat  It  bad 
black  measles,  be  iffomptly  separated  tbe 
diildren,  who  bad  been  together  bnt  a  mo- 
ment* and  tiiereafter  k^  them  ai»art  There 
was  noOiIng  in  this  incklent,  in  our  opinion, 
that  would  warrant  tb»  conclusion  that  Bry- 
ers might  have  reasonaUy  foreseen  or  an- 
ticipated that  his  dilld  would  ctmtract  some 
contagious  and  dangerous  disease  by  reason 


of  the  momentory  contact  with  the  sld^ 
child,  and  therefore.  In  putting  bis  cblld  in 
the  section  houses  felled  to  exercise  ordinary 
cara  to  prevent  the  Infection  of  said  liouse. 
A.  careful  examination  of  all  tbe  testimony 
upon  tbe  whole  case  has  convinced  us  that  It 
utteriy  falls  to  sliow  aetbmable  negligence 
on  the  part  of  elOiw  Bryers  or  Murray  In  re- 
spect to  pladng  m  sllowlng  Bryers'  ^lld  to 
remain  In  appdlee^s  section  bouse  nntu  its 
death,  and  Ibwefore  a^i^ee  cannot  be  r^ 
quired  to  reqwud  In  damages  for  the  Inju- 
ries sustained  by  appellant  on  account  of  its 
Bsld  bouse  becoming  infected  with  smallpm 
by  the  presence  of  Bryers'  afflicted  chlKl,  or 
because  said  disease  may  have  been  com- 
municated to  appellant  b7  actual  c<mtact 
with  said  child.  That  tbe  railway  company 
would  be  liable  for  the  spread  of  a  oonta- 
giona  disease  through  tbe  negligence  of  Its 
■arrants  acting  within  the  scope  of  their  au- 
thority, whereby  another  was  Injured  as  tba 
proximate  result  of  such  n^llgeuoe.  Is  not  at 
all  qnesticmed.  Railway  Go.  v.  Wood,  95 
Tex.  223, 66  8.  W.  449;  Railway  Oo.  v.  Ban^, 
44  Tex.  Civ.  App.  617.  99  S.  W.  B89:  Clear- 
ly, Bryers  was  not  acting  within  the  scope  of 
his  authority  so  as  to  bind  appellee  up  to  the 
time  of  pladng  bis  dilld  In  the  section  house 
and  In  permitting  the  child  to  remain  therein 
the  short  time  which  elapsed  from  the  time 
be  discovered  the  cblld  was  probably  afflict- 
ed with  smallpox  and  the  time  of  its  death, 
he  cannot  fairly  be  cbarged  vrlth  a  failure  to 
do  what  an  ordinarily  prudent  person  would 
have  done  under  tbe  circumstances  of  tlie 
situation.  Nor  Is  tbe  proposition  that,  whsxe 
tbwe  Is  any  substantial  evidence  tending  to 
show  snch  negligence,  the  issue  must  be  sub- 
mitted to  the  Jury  denied.  We  bold  that,  lin- 
der  tbe  undisputed  Acts  and  circumstances 
of  this  case,  as  a  matter  of  law  no  Issue  of 
negligence  on  the  part  of  appellee,  through 
Its  employes  Bryers  and  Murray,  or  either 
of  them,  or  through  any  agent  or  servant, 
whereby  appellant  suffered  the  injuries  ccm- 
plained  of  by  him,  was  raised;  that,  there 
being  no  Issue  of  fact  upon  which  liability 
of  the  appellee  could  have  been  predicated, 
the  trial  court  properly  instructed  the  jury 
to  return  a  verdict  for  the  appellee.  If  we 
are  correct  In  the  views  expressed,  the  ques- 
tions presented  by  tbe  other  assignments  bfr 
come  immaterial. 

The  judgment  of  tbe  court  below  is  af- 
firmed. 


ELY-WALKER  DRT  GOODS  CO.  v. 
COLBERT. 

(Court  of  CItU  Appeals  of  Texas.   Jan.  18, 

19ia) 

1.  Pledges  (|  27*)— Riqhtb  and  LtABiums 
or  Pledgee— AoREEiiENTB— Effect. 

The  ftict  that  the  pledgee  of  a  note  and 
mortgage  on  property  fn  a  sister  state,  agreed 
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to  keep  tiw  coHateral  note  and  mortnice  at  his 
place  of  buBlness  in  another  ftate  did  not  pre- 
vent him  from  taking  under  proper  circumstan- 
CM  steps  iookins  to  the  preservation  and  col- 
lection of  the  collateral  note,  and  as  a  collec- 
tion by  attomeya  in  the  sister  state  coald  not 
be  made  anless  they  bad  in  their  possession  the 
collateral  note  and  mortgage,  the  payee  might, 
under  proper  circamstances,  incur  expenses  in 
presemng  the  coliatenl  note  and  mortptge  and 
charge  tlie  same  against  liia  debtor. 

[Ed.  Note.— For  other  eases,  see  Pledges,  Cent 
Dig.  IS  07,  68 ;  Dec.  Dig.  |  27.*J 

2.  Tbial  (I  296*)— InnBuononB— ButoRB  in 
One  iNaTBUCTzoar  Cuud  bt  Otuxb  Insibuo- 

noiTB. 

The  error  in  an  Instmctlon  denying  to  the 
pledgee  of  a  note  and  mortgage  made  on  prop- 
erty in  a  sister  state  any  compensation  from  the 
pledgor  for  expenses  incarred  in  preserving  and 
collecting  the  collateral  note  was  not  cured  by  a 
chai^  that  the  pledgee  coald  take  such  steps  as 
a  person  of  ordinary  prudence  would  do  under 
similar  circumstances  for  the  preservation  and 
protection  of  the  collateral. 

[EM.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  S8  703-718 ;  Dec.  Dig.  §  296.»] 

5.  PlEDQES  (8  33*)  —  AOBEEUEIVTB  —  EFFECT  — 

Qdestion  fob  oust. 

The  effect  of  an  agreement  by  the  pledgee 
of  a  note  and  mortgage  of  a  third  person  on 
property  in  a  sister  state,  to  keep  the  collateral 
note  and  mortgage  at  his  place  of  business  io 
another  state,  is  for  the  jury,  and  they  may 
find  that  it  was  the  intention  of  the  parties  that 
nottiing  should  be  done  by  the  iriedgee  with  ref- 
erence to  ttie  collateral  except  retaining  it  in 
his  possession  at  his  office. 

dS^I  i§!,*]~^**'  Fledge*,  Dec. 

4.  TRIAI.  (|<2S3*)  — InSTBUCTIONB  — lONOBINO 

Facts. 

A  requested  charge  whidi  ignored  a  con- 
tract between  the  parties,  and  the  effect  tte  jury 
might  give  to  it,  was  properly  refused. 

[Hd.  Note.— For  otber  cases,  see  Trial,  Cent 
Dig.  H  613-623 :  Dec;  Dig.  I  2SS.*] 

6..PLEDGBB  (8  27*)— Expenses  Iiccubbbd  bt 
Pledgee— LiABn.nT  of  pLEoaoB. 

The  attorney  employed  by  the  pledgee  of  a 
note  to  preserve  and  collect  it  is  the  attorney 
of  the  latter,  and  be  may  not  make  an  unau- 
thorized charge  and  h<dd  the  pledgor  responsible 
therefor. 

_rEd.  Note.— For  other  eases,  see  Pledges,  Cent 
Dig.  §3  67,  68 ;  Dec.  Dig.  |  27.*] 

6.  Plbdoes  (I  27*)— Eight  of  Plkdqbe. 

The  pledgee  of  a  note  and  mortgage  of  a 
tblrd  person  may  incur  reasonable  expenses  for 
the  protection  and  collection  of  the  note,  pro- 
vided an  ordinarily  prudent  person  would  have 
done  so  under  the  circumstances,  unlws  the 
agreement  with  the  pledgor  denied  him  the  au- 
thority to  do  anything  with  reference  thereto. 

rod.  Note.— For  other  cases,  see  Pledges.  Cent 
Dtf.  f  68;  Dec  Dig.  I  27.*] 

Appeal  from  Ha^  Coimtr  Conrt;  Ed  B. 
Kone,  Judge. 

Action  by  W.  B.  Colbert  against  the  Ely- 
Walker  Di7  Gtooda  Company.  From  a  Judg- 
meai  for  plaintiff,  defendant  ai^wals.  Be- 
versed  and  r^anded, 

R.  E.  McKie,  for  appellant  WIU  G.  Bar- 
ber, for  appellee. 

FISHER,  C.  J.  This  is  a  suit  by  appellee, 
Colbert,  to  recoTer  from  the  appellant  the 


8tim  of  $297,  the  balance  claimed  appeOee 
to  be  dne  on  a  note  collected  by  aippdlant, 
wfalcb  was  left  In  Uie  keeping  of  appellant  as 
collateral  to  secure  a  $2,500  note  execnted 
by  Colbert  and  bis  partner  Irey.  The  collat- 
eral note  -was  for  $3,500,  executed  by  ai^wl- 
lee's  brother,  and  payable  at  Jacksmi.  Hiss., 
secnred  by  a  mortgage  lien  on  certain  proper- 
ties there  situated.  The  appellant,  tbrou^ 
its  attorneys  at  Jackson,  Miss.,  collected  the 
full  amount  of  the  note  with  interest,  which 
was  remitted  to  them  1^  the  attorneys  less 
$297,  $6.00  of  wbicb  was  charged  as  ex- 
change and  $6.30  as  cotirt  costs,  and  the  tuU- 
ance  retained  by  the  Jackson  attorneys  un- 
der the  claim  that  it  was  a  reasonable  com- 
pensation for  tbeir  services  In  and  about  the 
Inrestigatlon  of  the  solvency  of  the  maker, 
Che  title  of  the  proi>erty  that  stood  as  secu- 
rity for  the  note,  and  an  effort  to  get  the 
maker  to  poy  the  same,  etc..  and  in  the  actn- 
ai  collection  of  the  note  from  the  maker. 
The  amount  so  received  by  appellant  from 
the  Jackson  attorneys  was  promptly  remit- 
ted to  the  appellee  at  San  Marcos,  Tex., 
which  was  received  by  him.  Before  the 
Jackson  note  was  collected,  the  appellee  paid 
off  and  discharged  his  debt  to  the  appellnnt 

Appellee's  suit  is  based  upon  the  proposi- 
tion that  be  was  entitled  to  the  full  sum  of 
the  note  that  was  collected  from  the  mai-ei 
at  Jackson;  that  he  did  not  authorize  the 
appellant  or  the  attorneys  at  Jackson  to 
make  any  effort  to  protect  this  note,  or  to  col- 
lect the  same,  or  to  Inquire  Into  the  solvency 
of  the  maker,  or  to  bring  any  suit,  or  to  In- 
cur any  court  costs,  or  to  examine  the  status 
and  title  of  the  property  that  stood  as  secu- 
rity for  the  note.  Further,  that  there  was  an 
agreement  between  bim  and  appellant,  when 
the  note  was  deposited  with  them  as  collat- 
eral, that  the  same  should  be  attached  to  his 
note  end  should  be  kept  by  them  at  their 
place  of  business  In  St.  Louis.  The  nppellact 
pleaded  that  all  the  chaises  made  by  the  at- 
torneys at  Jackson,  Miss.,  were  proper,  le^l, 
and  reasonable,  and  that  they  were  justlQed 
in  order  to  protect  the  security  to  pursae  tbe 
coarse  they  did  In  forwarding  the  note  to 
the  attorneys  at  Jackson  for  investigation 
and  for  collection.  There  was  evidence  upon 
these  questions,  and  there  was  also  evidence 
to  the  effect  coming  from  appellant  that 
there  was  an  agreement  between  them  and 
the  appellee  that  they  could  bare  tiie  title  of 
the  property  and  the  solvency  of  the  maker, 
etc..  Investigated,  but  upon  this  last  Issue, 
although  proven,  there  was  no  pleading.  The 
case  was  tried  before  a  Jary,  and  verdict  and 
Judgment  were  In  appellee*!  Mtot  for  the 
full  amount  sued  for. 

Appellant's  first  assignment  of  error  com- 
plains of  tbe  following  charge  of  the  conrt: 
"If  you  believe  from  the  evidence  tliat  at 
tbe  time  the  plaintiff  W.  B.  Colbert  delivervd 
to  Ely-Walker  Dry  Goods-  Cb.  Hid  note  and 
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tnut  deed,  It  was  ezpressl?  agreed  between 
tbem  that  said  note  and  trust  deed  sbould  be 
kept  by  said  defendants  at  St  Louis,  Mo., 
aad  tbat  the  plaintiff  nem  agreed  and  con- 
sented tiiat  said  note  and  irust  deed  ahoold 
be  tamed  over  to  attorneys  for  protection  or 
collection,  and  that  defendant  turned  said 
note  and  trust  deed  over  to  Brame  &  Brame, 
of  Jackson,  Mississippi,  without  the  consent 
of  ptal^tlff,  then  plaintiff  Is  entitled  to  re- 
corer  from  the  defendant  said  $297,  with  9% 
Interest  per  annum  from  the  date  Brame  St 
Brame  received  the  money,  and,  if  yon  so 
find  from  the  evidence,  yon  will  re  torn  a  ver- 
dict hi  favor  of  plaintiff  W.  B.  Colbert  for 
said  amount"    It  la  contended  tbat  tbla 
cbarf^e  is  mvneons  because,  notwithstanding 
tbe  fact  tbat  there  might  have  been  an  agree- 
ment tbat  tbe  note  and  the  trust  deed  should 
be  kept  by  the  defendant  at  St  Lonis,  and 
that  tbe  plaintiff  never  consented  or  antbor- 
ized  tbem  to  use  efforts  looking  to  the  pro- 
tection or  collection  of  tbe  note,  tb^  would, 
nevertbelesB,  be  entitled  to  take  such  steps 
as  a  person  of  ordinary  prudence  would  do. 
looking  towards  the  necessary  protection  of 
the  collateral  and  for  the  collection  of  the 
Bame.  We  are  Inclined  to  the  opinion  tbat, 
for  tbe  reasons  stated,  tbe  charge  is  errone- 
ous.   Notwithstanding  tbe  existence  of  the 
state  of  facts  presented  in  this  charge,  the 
holder  of  the  collateral  might  under  certain 
circumstances,  be  justified  In  taking  steps 
looking  towards  the  protection  of  the  paper 
and  for  Its  collection;  and  there  Is  evidence 
in  the  record  tbat  would  Justify  the  submis- 
sion of  this  question  to  the  Jury.  In  fact  the 
trial  conrt  did.  In  a  subsequent  portion  of 
Ita  charge,  Instniet  the  Jury  that.  If  tbere 
-was  no  ecpresB  agreement  to  the  contrary, 
tbe  bidder  of  the  apteral  could  take  such 
steps  as  a  person  of  ordinary  prudence  would 
be  expected  to  do,  looking  towards  preserr- 
iuig  and  protecting  tbe  securi^.  There  may 
bare  been  an  express  agreement  for  the  ap- 
pellant to  retain  the  note  and  tbe  deed  of 
trust  at  St  Louis,  but  it  was  not  absolute- 
Jy  essential  for  tbe  Jackson  attorneys  to  have 
actual  possession  of  tbe  paper  for  at  least  a 
part  of  tbe  services  tbat  they  rendered;  and 
It  would  be  a  qnestloii  of  fact  as  to  whether 
tbese  services  were  reasonable  and  could  be 
cbarged  to  the  appellant  or  the  owner  of  the 
note.    It  may  be  true  tbat  a  successful  col- 
lection by  tbe  Jackson  attorneys  could  not 
liave  been  made  unless  tb^  had  in  tbeir  pos- 
■esslon  the  paper,  as  the  payor  would  not  be 
required  to  pay  except  upon  surrender  of 
tbe  note  and  the  cancellation  of  tbe  Hen;  but 
tbe  cbazge  is  so  framed  that  it  excludes  ell 
of  tbe  items  set  up  by  the  appellant  based 
upon  tbe  services  tendered  by  the  Jackson 
attorn^a,  If  tbwe  was  an  agreement  that  the 
note  smd  deed  of  tnist  should  remain  in  ap- 
pellants possession  at  St  Louis.   We  thlnli 
tbla  cbarge  is  erroneous.  It  is  not  eoixected, 
as  claimed      appellee,  by  tbe  <3iarge  wbidi 
iuunediately  follows  it  While  It  Is  true  that 


it  permits  the  appellant  to  take  such  st^ 
as  a  person  of  ordinary  prudence  would  do 
under  similar  circumstances  for  the  preem^a- 
tlon  and  protection  of  the  collateral,  still  it 
conflicts  with  the  chai^  abore  quoted  in  the 
way  Just  pointed  out 

There  was  no  error  In  the  court's  refusing 
appellant's  charge  set  out  under  its  second 
assignment  of  error.  That  is  to  the  effect 
that  In  determining  tbe  merits  of  the  case 
tbe  Jury  dionld  not  consider  tbe  question 
whether  or  not  Bly-Walker  Dry  Goods  Com- 
pany agreed  with  Colbert  to  keep  tbe  note 
and  mortgage  in  the  vaults  at  St  Louis,  be- 
cause sndi  agreement  would  not  affect  ,  the 
controversy  between  the  parties  to  this  suit; 
tbat  is,  in  substance,  the  charge  which  was 
requested  and  refused.  It  was  for  tbe  Jury 
to  say  what  effect  should  be  given  to  tbat 
agreement  The  scope  and  effect  of  the 
agreement  Is  not  altogether  plain.  It  may  be 
tbat  a  Jury  might  Justly  reach  tbe  conclu- 
sion, under  the  circumstances,  tbat  tbe  inten< 
tion  was  tbat  nothing  should  be  done  by  the 
appellant  with  reference  to  tbe  collateral  pa- 
per except  retaining  It  In  their  possessloa  at 
St  Louis.  Tbat  was  a  question  for  the  Ju- 
ry, and  It  was  for  them  to  say  what  was 
meant  and  wliat  was  intended  to  be  accom- 
plished by  the  agreement 

In  subdivision  2  of  the  court's  charge  is 
practically  given  the  rule  contended  for  by 
tbe  appellant  In  the  charge  set  out  under 
the  third  assignment  of  error,  which  was  re- 
fused, except  the  charge  given  has  embodied 
In  it  the  expression  "if  there  was  no  ex- 
press agreem^t  to  the  contrary."  We  think 
the  charge  as  framed  was  properly  given, 
and  it  would  have  been  error  to  give  the  one 
requested,  because  It  Ignored  tbe  contract 
made  between  the  appellant  and  the  appellee 
and  the  effect  that  a  Jury  might  give  to  it 

What  we  have  Just  said  also  disposes 
of  the  appellant's  fourth  assignment  Tbe 
charge  set  out  undw  that  assignment  Is 
practically  the  same  as  tlie  one  Just  dis- 
cussed. 

We  cannot  agree  wiUi  appellant's  conten- 
tion, nrged  under  the  fifth  and  sixth  assign- 
ments of  error.  The  first  charge  xinoted  un- 
der tbese  assignments,  which  was  refused, 
Is  on  the  wel^t  of  evidence;  and  as  to 
charge  No.  8,  set  out  and  refused,  we  are  of 
the  opinion  that  nnder  the  testimony  appel- 
lant would  be  reivonsible  to  the  appellee  for 
any  improper  items  charged  by  tbe  attorneys 
at  Jackson.  They  vrere  tbe  attorneys  of  tbe 
appellant,  and  while  It  may  be  conceded 
tbat  the  appellant  mi^t  have  been  Justified 
In  taking  steps  looking  to  the  preser^'atloUf 
protection,  and  collection  of  the  note,  still,  in 
doing  that,  the  attorn^  th^  emph^ed 
could  not  legaUy  make  a  chance  which  was 
unauthorised  and  hold  the  appellee  responsi- 
ble therefor. 

We  think  a  charge  sabstantiaUy  as  set  out 
under  the  appellant's  sevenlli  ssslgnmoit  0% 
error  would  be  proper  to  be  gim  on  anoth- 
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er  trial,  If  the  facts  are  similar.  Unleta  the 
effect  of  tbe  agreement  pleaded  by  appellee 
wai  to  deny  the  appellant  the  anthwlty  to 
do  anything  with  reference  to  protecting 
and  collecting  tbe  note,  tb^  would  have  the 
right  to  Incur  reasonable  expenses,  looking 
to  that  Old.  proTlded  an  ordinarily  prudent 
perstm  would  have  done  so  under  tbe  cir- 
cumstances. 

The  other  qnestlfmB  raised  are  on  tbe 
facts. 

We  bare  not  overlooked  the  suggestion 
of  tbe  appellee  to  tbe  effect  that,  notwith- 
standing the  error  pointed  out  the  judg- 
ment should  be  affirmed  under  tbe  facts.  We 
deem  it  unnecessary  to  go  Into  a  discussion 
of  ttalB  question,  but  we  have  properly  con- 
sidered it,  and  think  that  appellee's  sugges- 
tl<m  Is  not  an  answer  to  the  error  pointed 
out. 

For  the  reasons  stated,  the  Judgment  Is 
reversed  and  the  cause  remanded. 
Bereraed  and  remanded. 


PORTBB  T.  EL  PASO  ft  B.  W.  BT.  00. 

(Oonrt  of  Civil  Appeals  <tf  Texas.  Dec.  8, 

Rehearing  Denied  Feb.  2,  ISia) 

1.  BAiutoADS  (I  441*>— Injuuxa  to  Axmuxji 
—  Fajlubb  to  Pcnoi  Track  — KiTscT  of 

Stock  Law. 
Gomp.  Iaws  N.  M.  1897,  ||  341.  242,  make 
It  the  doty  of  a  railroad  company,  witbin  six 
montha  after  its  line  1b  open  for  ok,  to  erect 
and  maintain  fences  Bufflcient  to  keep  cattle 
off  tbe  track,  and  provide  that  whenever  cattle 
are  killed  by  a  train  where  sncb  railroad  la  re- 
quired  to  be  fenced,  and  tbe  owner  makes  and 
files  an  affidavit  of  his  ownership  and  of  the 
injury  to  or  destruction  of  his  property  and  Its 
value,  and  gives  90  days'  written  notice  to  any 
station  agent,  such  killing  or  destruction  is  made 
prima  nde  evidence  of  negligence  on  the  part 
of  the  railway  company.  Section  98  provides 
that  it  shall  not  be  lawful  for  any  person  In 
tbe  territoiy  to  allow  bis  cattle  to  ran  at  large 
from  March  until  October,  tnclnslve.  Held  that, 
where  an  animal,  at  large  in  violation  of  section 
98.  woa  killed  by  a  railroad  train,  tbe  owner 
could  not  recover  ita  value  without  proof  of  the 
railroad  company's  negligence,  independent  of 
section  242,  although  the  land  noon  which  the 
animal  was  allow^  to  run  at  large  was  not 
agricultural  land,  and  section  98  was  taken  from 
"An  act  for  tbe  protection  of  agrlcnltoral  lands 
in  this  territory.^ 

[Ed.  Note.— For  other  caaea,  see  BallroadB, 
Cent.  DIr  H  ilBlS,  1579;  Dec.  Dig.  I  441.*] 

S.  Nkw  Tbiai.  (I  102*>  —  Obounds  —  Nbwit 

DiaOOVXBBD  BVinBROX— DiLIOERCE. 

In  an  action  against  a  railroad  company 
for  killing  an  animal  on  its  track,  tbe  court 
directed  a  verdict  for  defendant  on  tbe  ground 
that  Comp.  Laws  N.  M.  1897  (where  the  animal 
was  killed)  I  98,  forbids  any  owner  to  allow 
his  stock  to  run  at  large  during  certain  months 
of  the  year ;  plaintiff's  animal  being  killed  while 
at  large  In  violation  of  that  statnte.  Held,  that 
it  was  not  error  to  refuse  a  new  trial,  wbidb 
was  requested  on  tbe  ground  that  plaintiff  had 
discovered  that  tbe  act  of  the  New  Mexico  Leg- 
islature (Laws  K.  M.  1880.  e.  27).  of  which  sec- 
tion 98  was  a  part,  was  entitled  "An  act  for 
tbe  protection  of  agricultural  lands  In  this  ter- 


'  rltory."  and  that  the  act  was  Oierefora  not  psas- 
ed  for  the  protection  of  railroad  companifs,  and 
that  the  failure  to  disoover  this  in  time  for  the 
original  trial  was  dae  to  InaUIIty  to  find  a  copy 
of  such  act;  it  being  tnconcelvaUe  that  tbe  act 
could  not  have  been  found  in  tbe  time  vhicb 
elapsed  between  the  filing  of  the  answer  and 
tbe  trial. 

[Ed.  Note.— For  other  cases,  see  New  Trial. 
Cent  Dig.  I  210;  Dec.  IMg.  |  102.*] 

Appeal  from  El  Paso  County  Court;  Al- 
bert S.  Eyhir,  Judge. 

Action  by  James  L.  Porter  against  tbe  EI 
Paso  &  SouthwMtem  Railway  Company.  A 
verdict  was  directed  for  defendant  and  plala* 
tiff  appeals.  Affinned. 

Sam  B.  Oillett,  Cor  appellant  Fntterson, 
Buckler  ft  WoodMHi,  for  appellee. 

JAMBS,  a  J.  TbiM  caM,  bron^t  by  ap- 
pellant to  recover  the  value  of  a  Hereford 
bull,  of  the  value  of  9D00  as  alleged,  killed  by 
aroellee's  train  In  Dona  Ana  county,  N.  M., 
on  or  about  April  27,  IOCS,  was  befoie  this 
court  on  appeal  on  a  previous  occasion,  and 
remanded.  107  8.  W.  927.  At  the  late  trial 
the  county  judge  directed  a  verdict  for  the 
railway  company, 

The  plaintiff  testlfled  to  what  was  seffl- 
cient  to  show  that  the  animal  was  killed  by 
defendantfs  engine  on  April  27,  1905;  that 
be  caused  to  be  served  on  dtfendant's  agent 
a  notice^  dated  September  27.  1900^  cottcera- 
Ing  tbe  killing,  nUdi  is  conceded  to  hare 
beoi  a  sufficient  notice  under  tbe  foUovtaig 
portUms  of  the  statutory  lav  of  New  Mexico: 

"Within  six  montbs  after  tti  line  of  nil* 
toad  or  any  part  thereof  wblcb  Is  open  for 
use  to  erect  and  thereafter  maintain  fences 
on  tbe  side  of  th^  railroad,  or  the  part 
thereof  open  to  ns^  Bultable  and  amply  soffl- 
cient  to  prevent  cattle,  horses  (etc)  frwn 
getting  on  said  railroad,  ezc^  at  crosslngi 
of  public  roads  and  highways  and  witbin  the 
limits  of  towns,  dtlee  and  villages.**  Comp^ 
Laws  1897,  I  2ftl. 

**Wben«ver  any  cattle^  horses  (etc)  shall 
be  killed.  Injured  or  destroyed  by  any  rail* 
road  company  operating  a  railroad  In  the  te^ 
rltoiy,  or  by  Its  trains,  cars  or  tocranoUvei 
at  any  point  on  the  line  of  Its  road  where  by 
law  such  raUroad  Is  required  to  be  fenced 
and  (be  owner  of  sudi  animal  *  *  * .  riiall 
make  affidavit  of  bis  ownraahlp  and  of  Qte 
injury  or  destruction  of  such  property  and 
tbe  value  of  tibe  same^  or  tbe  amount  of  flie 
Injury  done  ttaweto,  and  file  tlie  aame  wldi 
and  i^ve  ninety  days*  notice  In  writing  to  any 
station  agent  In  the  managemeDt  of  tbe  host* 
nesB  of  such  railroad  company  la  tt»  county 
where  the  killing,  injury  or  deetractkn  com- 
plained of  shall  have  been  committed,  each 
killing  or  destmetlon  Is  hereby  made  prima 
fade  evidence  of  negligence  on  the  part  of 
tbe  railway  company.**  Comp.  Laws  1807, 1 
242. 

Then  this  statute  goes  on  to  provide  that 
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If  the  railway  company  has  not  paid  tbe  fair 
market  valae  of  the  aolmal,  or  the  actual 
amotmt  of  the  injury  Inflicted,  within  said 
90  days,  upon  salt  brongtat  thertfor  Judgment 
shall  be  rendered  against  the  railway  com- 
pany for  the  actual  Talue  of  th&  animal  or 
the  damage  Inflicted,  unless  the  railway  com- 
pany shall  overcome  the  presumption  of  negli- 
gence aa  herein  provided,  and  establish  that 
such  killing,  Injury,  or  destruction  was  not 
the  result  of  negligence  on  the  part  of  the 
railroad  company,  or  Its  agent,  In  the  man- 
agement of  Its  trains,  cars,  or  locomotives. 

Plaintiff  showed  that  this  railroad  had 
been  in  operation  more  than  six  months; 
that  the  track  where  the  ball  was  killed  was 
straight  and  in  open  country;  that  the  kill- 
ing occurred  some  time  during  the  night; 
that  plalntlfTs  place  consisted  of  160  acres, 
which  did  not  extraid  to  the  track ;  that  the 
bull  was  not  upon  his  land  when  killed,  and 
was  at  least  two  miles  from  his  land;  that 
they  had  been  grazing  out  there  on  govern- 
ment land,  permitted  to  graze  around  In  the 
open  country;  that  plaintiff's  animals  would 
come  up,  and  he  would  feed  them  In  a  corral 
a  while,  and  then  turn  than  out  Plaintiff 
testified  that  there  were  no  bulls  of  that 
character  being  sold  In  the  vicinity,  and  an- 
other witness  testified  that  thl9  bull  was 
worth  between  $800  and  $400  at  Demfng  at 
the  tlm&  With  this  testimony  the  plaintiff 
rested  his  case  and  defendant  introduced 
the  following  statute  of  New  Mexico:  "Sec. 
g&  From  and  after  the  passage  of  this  act, 
It  shall  not  t»e  lawful  for  any  person  or  per- 
sons in  this  territory  or  for  any  owner  or 
owners  of  large  stock,  to  allow  the  same  to 
run  at  large  during  tbe  mouths  of  March, 
April,  May,  June,  July,  August,  September 
and  October,  nor  unAer  any  pretext  what- 
ever to  have  them  at  large  on  their  ranches, 
or  herding  ranges,  unless  they  shall  have 
tbem  under  custody,  during  the  months 
above  spedfled.  And  every  person  or  persons 
who  shall  violate  the  provisions  of  tbls  act 
shall  suffer  a  fine  and  costs  as  provided  in 
the  laws  in  force  In  this  territory."  Defend- 
ant also  showed  by  plaintiff  that  he  bought 
the  bull  at  Adan,  N.  M.,  which  was  about  26 
mll«s  from  his  place  and  nearer  than  Dem- 
ing ;  that  be  bought  six  bulls,  and  paid  $000 
for  the  six.  Plaintiff  in  this  connection  stat- 
ed that  ont  of  the  six  there  was  one  dwarf, 
and  one  yearling,  and  the  other  four  were  big 
bulls.  These  six  bulls  were  plalntlfTs  part 
of  a  car  load  bought  in  September,  1904.  In 
the  division,  In  which  he  obtained  six,  they 
were  averaged  and  valued  at  $1S0  apiece 
around,  scrubs  and  everything.  Upon  this 
state  of  evidence  the  peremptory  charge  was 
given  for  the  defendant 

Plaintiff  is  here  contending,  through  vari- 
ous propositions,  that  be  had  made  a  prima 
facie  case,  by  reason  of  tbe  statutes  he  plead- 
ed and  proved,  and  was  therefore  entitled  to 
recover  unless  the  presumption  of  n^llgence 
was  reanoved  hy  defendant,  which  he  con- 


tends was  not  dwie.  In  determining  the  mer- 
its of  this  position  tbe  ^ect  of  the  statute 
Introduced  by  defendant  is  to  be  considered. 
It  forbade,  under  a  penalty,  the  allowing  by 
plaintiff  of  bis  cattle  to  run  at  large.  In  this 
state,  under  a  statute  makli^  a  railway  com- 
pany liable  absolutely  for  the  killing  <a  an 
animal  by  its  locomotive  or  cars  where  it  has 
failed  to  comply  with  Its  duty  to  fence,  U 
has  been  held  that  such  statute  has  no  a[H 
plication  to  places  where  there  Is  in  force  a 
law  which  makes  the  running  at  large  of  ani- 
mals unlawful  In  a  certain  district  (Ballwar 
V.  Cocke,  Tex.  157 ;  Railway  v.  Dunham, 
68  Tex.  231.  4  S.  W.  472,  2  Am.  St  Rep.  484; 
RaUway  v.  Tolbert,  100  Tex.  485.  101  S.  W. 
20G) ;  and  the  same  cases  bold,  and  particu- 
larly the  two  last  named,  that  under  such  dx- 
cumstancea  tbe  railway  company  is  llabia 
only  where  negllg'^nce  on  Its  part  Is  shonni 
In  taXUag  to  use  laoper  care  after  the  animal 
is  Anmd  to  be  In  danger.  The  burden  to 
show  ttala  would  deariy  be  upon  the  plaintiff. 
So  mndi  for  the  rule  as  it  is  understood  and 
applied  In  this  state. 

The  killing  In  question  occurred  In  another 
Jurisdlctlfm,  where,  aa  the  testimmiy  ahows, 
tbe  two  sections  of  the  Statotee  oC  New 
Mexico,  whldi  plaintiff  Invokes  (sectlms  241- 
242,  above  Aowii)  and  section  98,  also  above 
shown,  appear  to  have  been  In  force;  At 
least  there  Is  no  snggestlfni  othwwlBft.  Ae> 
Burning,  therefore^  that  tb^  wen  In  force 
at  the  time  of  this  killing,  and  applying  the 
rule  as  adopted  In  this  state  ^r  the  construc- 
tion of  the  former,  in  view  of  the  latter,  the 
conclusion  must  be  that  section  242  is  not  to 
be  glvea  effect  In  cases  where  animals  are 
killed  or  injured  at  places  where  by  law  tb^ 
are  prohibited  from  being  at  large.  We  find 
no  construction  of  said  sections  241-242  by 
the  Supreme  Court  of  New  Mexico,  except 
in  Ry.  Co.  V.  Cazler,  13  N.  M.  131,  79  Pat 
714,  which  goes  no  further  than  to  declare 
the  same  as  merely  effecting  a  change  in  a 
rule  of  evidence.  The  effect  to  be  given  said 
sections  in  connection  with  section  08  has 
not  been  declared  In  that  territory,  and  we 
see  no  reason  why  the  decisions  of  our  own 
state  in  regard  to  a  like  situation  should  not 
be  our  guide.  We  have  given  due  consider^ 
atlon  to  the  fact  that  this  section  of  the  ter- 
ritory was  sparsely  settled,  and  the  country 
thereabout  grazing  lands,  and  plaintiff's  near- 
est neighbor  was  12  miles  away.  But  sec- 
tion 98  clearly  has  aK>licati(Hi  to  the  oitlre 
territory. 

It  would  appear  to  have  been  tbe  policy 
of  the  Legislature  for  some  reason  (probably 
from  what  would  appear  In  the  motion  for 
new  trial),  viz.,  the  protection  of  agricultur- 
al lands  In  the  territory,  to  prohibit  "any 
and  all  owners"  of  cattle,  etc.,  from  allow- 
ing same  to  run  at  large  during  certain 
months  of  the  year  on  their  ranches  or  herd- 
ing ranges  In  any  part  of  the  territory.  The 
fact  that  the  land  In  this  particular  vicinity 
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was  not  agricultural  did  not  eiempt  the  lo- 
cality from  the  <q>eratIon  of  the  statute.  At 
the  place  where  this  animal  was  killed,  there 
was  no  indosnre;  It  was  open  land.  Just 
BQcb  part  of  the  lands  of  the  twritory  over 
which  the  statute  (section  OS)  made  It  un- 
lawful for  stock  to  be  permitted  to  go  at 
large.  Such  open  and  nnlnclosed  porUoDS  of 
the  t»ritory,  through  whldi  railways  run, 
may  be  small,  or  they  may  be  extMislve  in 
areas,  but,  small  or  extensive,  they  fall  with- 
in the  language  and  evident  operation  of  said 
statute.  We,  ther^ore,  conclnde  that  It  was 
necessary  for  plaintiff  to  make  proof  of  de- 
fendant's negligence,  independently  of  the 
provisions  of  section  242;  and,  as  this  was 
not  done.  It  was  pr<^er  for  the  court  to  di- 
rect the  verdict  Upon  this  view  of  the  case, 
all  questions  which  concern  only  the  question 
of  value  of  the  animal  are  Immaterial. 

One  of  the  grounds  for  a  new  trial  was  for 
newly  discovered  evidence,  which  wss  alleg- 
ed to  consist  "In  finding  and  procuring  the 
Session  Acts  of  the  New  Mexico  Legislature 
of  the  year  ISSO,  from  which  said  section  98 
of  the  Compiled  Laws  of  New  Mexico  (1897 
Compilation)  was  taken,  which  act  Is  ^ti- 
tled and  Is  In  words  and  figures  as  follows: 

"Chapter  XXVII. 

"An  Act  for  the  Protection  of  Agrlcultnral 
Lands  In  this  Territory. 

"Contents. 

"Sec.  1.  Stock  running  at  large  from  Marc^ 
to  October  Inclusive  prohibited,  exc^t  In  cus- 
tody." 

Then  follows  section  1,  It  being  the  same 

in  language  as  section  08  above. 

The  motion  claimed  that  It  thus  appears 
from  the  title  of  the  act  that  It  was  passed  for 
the  beneflf  of  farmers,  and  not  railroads,  and 
in  the  motion  gives  as  a  reason  for  not  hav- 
ing Introduced  this  act  at  the  trial  that  soon 
after  defendant's  answer  was  filed  setting  up 
section  98,  plaintiff  was  advised  of  the  ne- 
cessity of  getting  the  Session  Acts  of  1880 
when  this  statute  was  originally  enacted,  and 
thereupon  he  and  hia  attorneys  went  to  work 
to  find  same,  and  that  one  of  his  attorneys 
made  especial  effort  to  find  same;  that  such 
attorney  frequently  reported  to  plaintiff  that 
he  had  visited  offices  of  attorneys  In  New 
Mexico,  and  had  searched  for  said  acts,  and 
had  Inquired  of  such  lawyers  for  same,  but 
was  unable  to  find  them,  or  find  any  one  who 
knew  the  caption  and  contents  of  same ;  that 
plaintiff  himself  had  Inquired  of  cattle  In- 
spectors of  New  Mexico  where  said  Acts  of 
1880  might  be  found,  also  as  to  the  caption 
and  contents  thereof,  but  that  none  of  them 
knew  anything  about  same  other  than  that  It 
once  existed,  and  that  he  had  made  Inquiry 
of  said  Inspectors  because  It  was  their  duty, 
under  the  law  and  Cattle  Sanitary  Board  of 
New  Mexico,  to  famllliirlze  thomselves  with 


the  stodc  laws  of  the  territ<H7,  and  that  Dd- 
thw  plaintiff  nor  his  attorneys  were  able  to 
And  said  act  of  1880  nnUl  after  the  trial  of 
this  case,  although  each  had  made  dlllgeat 
seara  to  find  tlie  same. 

The  answer  of  dtfendant  bears  an  original 
file  mark  S^ember  25,  1006,  and  a  later  one 
as  "Beflled  this  27th  day  of  January,  1909." 
The  trial  occurred  February  27,  1009:  Il» 
trial  Judge  did  not  err  In  refusing  to  gmnt  a 
new  trial  for  this  reason.  It  Is  InoonctiraUe 
that  there  could  be  such  a  difficulty  In  ob- 
taining eviduice  of  a  public  statute  of  a  te^ 
ritory  as  to  excuse  the  failure  to  procsre 
same  In  the  time  that  lapsed  between  eren 
the  more  recent  filing  of  the  answer  aad  the 
trial.  Moreover,  the  fact  that  in  passing  ttte 
act  the  L^lslatnre  did  so  In  the  interest  of 
farmers  does  not  get  away  from  what  tbe 
act  saw  fit  to  prohibit  to  that  end. 

Judgment  affirmed. 


LOWBT  T.  UcDANIEL  et  aL 

(Court  of  Civil  Appeals  of  Texas.    Jan.  7, 

1010.) 

1.  TSESPASS  TO  TbT  TITLB  (§  10*)— TlTLB  TO 

Support. 

Title  acquired  under  a  parol  contract  «f 
sale,  the  price  being  paid,  and  the  parcha»er 
l>eing  placed  in  poBsession  and  making  valotble 
improvements  on  the  land,  with  tbe  knowledm 
and  consent  of  the  vendor,  is  sufficient  to  su»- 
tain  an  action  of  trespass  to  trj  title. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent.  Dig.  |  13 ;  Dec  Dig.  {  10:*] 

2.  Trespass  to  Tbt  Tttlb  (|  2S*>— DEmtSE 
OF  Stats  Deuano. 

The  defense  of  state  demand  la  not  avail- 
able In  trespass  to  try  title,  thou^  the  acUcn 

Is  based  on  an  equitable  title. 

[Ed.  Note. — For  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  «  30,  31 ;  Dec  Dig.  I 
25.  •] 

3.  AovBssE  Possession  ii  100*)— Constbdc- 
T2VB  Possession. 

Defeodaot.  having  received  a  deed  of  5 
acres.  2  of  which  Iiad  previously  been  sold  to 
plaintiff  and  seftregated  from  the  balance  of  tbe 
■>  acres  long  prior  to  defendant's  deed,  did  not 
acquire  title  by  adverse  possession  to  the  2 
acres;  bis  actual  possession  extending  only  to 
the  3  acres,  and  such  possession  not  bdng  ex- 
tended by  construction  to  the  2  acres. 

[Ed.  Note.— For  other  cases,  see  Advene  Pot- 
»:f>}:Hiou,  Onit  Dig.  H  54T-s}T4;  Dec  1^  i 
100.*] 

4.  Venoob  awd  Pukchasbb  a  220*)— iJfHO- 
CENT  Purchases- KoTiCE. 

Defendant,  when  purchasing  from  Cs  hfir 
a  5-acre  tract,  including  2  acres  which  C.  had 
orally  sold  to  M..  bad  notice,  putting  him  oo  ia- 
qulry  from  his  knowledge  of  the  contents  of  a 
deed  from  G.  to  B.,  describing  tbe  land  coovey- 
ed  to  B.  as  beginning  "at  the  N.  El.  comer  of  a 
survey  of  two  acres  sold  by  me  in  a  square  oat 
of  the  northwest  comer  of  my  tract  to  M.*' 

[Ed.  Note. — For  other  cases,  see  Vendor  and 
Purchaser,  Cent  Dig.  SS  477-494;  Dec  Dig.  I 
229.*] 

Appeal  from  District  Court.  JeffersonCoaa* 
ty;  I*  B.  HIghtower,  Jr.,  Judge. 
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AcUon  by  Blla  UtDantel  and  Bnotiier 
asainst  M.  W.  Ijowt7>  Judgment  for  plaln- 
tltTs.  Defendant  appeals.  Affirmed. 

J.  D.  Martin,  for  appellant  Blaln  &  Howtli, 
for  appellees. 

PLEASAI9TS,  O.  J.  THU  Is  an  action  of 
trespasB  to  try  title  broaght  by  ^n^llees  Ella 
McDanlel,  and  Jonas  McDanlel  against  the 
anpellaQt  to  recover  the  title  and  possession 
of  a  tract  of  2  acres  of  land,  a  part  of  the 
A.  WllUama  snrrey  In  Jefferson  county.  The 
defendant  answered  by  general  demnrrer,  plea 
of  not  gaUty,  and  pleas  of  limitation  of  3,  6, 
and  10  years.  The  trial  in  the  court  below 
without  a  Jury  resulted  in  a  judgment  In 
favor  of  plalntifb  for  the  tract  of  land 
claimed  by  them. 

The  facts  disclosed  1^  the  record  are  as  fol- 
lows: Plaintiff  Ella  McDanlel  is  the  widow, 
and  plaintiff  Jonas  McDanlel  Is  Uie  son  and 
BoIe  heir,  of  Doy  McDanlel,  deceased,  who 
died  in  January,  190a  The  land  in  contro> 
versy  Is  a  part  of  a  tract  of  100  acres  for* 
merly  owned  1^  Spencer  Cole^  deceasML  In 
1887  Doy  McDanld,  who  was  then  the  hns- 
band  of  the  plaintiff  Ella  McDantel,  pur- 
chased from  Spacer  Oole  the  2  acres  of  land 
In  controversy.  This  sale  was  verbal,  but 
McDanlel  paid  for  the  land,  and  was  placed 
Sn  pcwseeslon  thereof  by  Oole,  and  made  velu- 
able  Improvements  thereon  with  tiie'  knowl- 
edge and  consent  of  Cole,  and  the  title  to  the 
land  thereby  became  vested  In  said  McDanl<d. 
After  his  pnn:hBse  McDanId  resided  on  the 
land  with  his  wife  until  189%  when  he  moved 
to  an  adjoining  conn^,  where  be  resided  for 
a  number  of  years.  He  retamed  to  the  neigh- 
borhood of  this  land  several  years  before 
this  suit  was  brought,  but  he  did  not  reside 
on  the  land  after  1^2,  exc^t  for  a  brief 
period,  the  exact  date  of  which  Is  not  shown. 
The  2  acres  parchased  from  Cole  by  McDanlel 
was  segregated  and  described  at  the  time  of 
the  purchase,  and  In  a  subsequent  deed,  ex- 
ecuted by  Spencer  Cole  to  Reuben  Benn,  the 
land  conveyed  to  Benn  Is  described  as  begln- 
rtlng  "at  the  N.  E.  corner  of  a  survey  of  two 
acres  sold  by  me  In  a  square  out  of  the  north- 
west comer  of  my  tract  to  Doy  McDanlel." 
On  January  IS,  appellant  purchased  from 
Jim  Cole,  the  sole  heir  of  Spencer  Cole,  who 
died  prior  to  said  date,  a  tract  of  6  acres  of 
land,  whidli  includes  the  2  acres  in  controver- 
egr.  This  deed  gives  the  outside  boundaries 
of  the  S  acres  thereby  conveyed,  but  does  not 
refer  to  the  2-acre  subdivision  thereof  claimed 
by  appellees.  The  deed  from  Spencer  Cole  to 
Bom,  before  mentioned,  was  on  record  at 
the  time  appellant  bought  the  0  acres  from 
Jim  Cole,  and  he  testified  that  he  saw  and 
read  this  deed  before  he  bought  the  land. 
His  testimony  as  to  this  Is  as  follows:  "I  ex- 
amined the  records,  and  found  no  deed  to  that 
tract  (thft  two  acres  in  controversy).  I  read 
all  the  deeds  on  record  from  Spencer  Cole. 
1  read  the  deed  to  Beuben  Benn.   I  mean 


the  deed  to  Beuboi  Benn-  that  calls  for  the 
2  acres  ct  land."  Up<m  his  ^nrchas^  or  a 
month  or  two  thereafter,  appellant  went  Into 
possession  of  a  portion  of  the  5  acres  under 
bis  deed  from  Jim  Cole,  which  was  duly  re- 
corded, and  had  remained  in  contlnnous  pos- 
session, paying  all  taxes  thereon,  up  to  the 
time  of  the  trial.  Tl»  suit  was  filed  In  Feb- 
ruary, 1908.  The  actual  possession  and  oc- 
cupancy of  appellant  under  his  deed  frmn 
Jim  Cole  has  at  no  time  extended  to  any 
part  of  the  24cre  tract  in  controversy,  bat 
(jas  been  restricted  to  other  portions  of  the 
5  acrea  conveyed  by  said  deed.  The  original 
Spencer  Cole  tract  of  land,  of  which  the  land 
in  controversy  is  a  part,  Is  in  shape  of  a 
parallelogram,  and  the  description  of  the  2 
acres  sold  to  Doy  McDanld  as  **two  acres 
In  a  square  out  of  the  northwest  comer"  of 
said  tract  accuratdy  identifies  and  describes 
said  2  acres:  Upon  these  facts,  which  are 
undisputed,  no  other  Jndgmient  than  one  In 
favor  of  the  plaintiffs  could  have  been  prop- 
erly rendered,  and  it  would  serve  no  useful 
purpose  to  discuss  the  several  assignments 
of  error  in  detail. 

There  is  no  merit  In  the  contention  that 
platnUffs'  suit  was  a  stale  demand  at  the 
time  the  suit  was  filed.  The  title  aoctUlred 
by  Doy  McDanlea  under  the  parol  sale  was 
a  perfect  and  superior  title  to  the  land  suf- 
ficient to  sustain  a  claim  of  title  in  an  action 
of  trespan  to  try  tltl^  and  it  Is  well  settled 
that  against  such  a  title,  whether  it  should 
be  tedmlcally  regarded  as  an  equitable  or 
a  legal  title,  the  defteise  of  stale  demand  is 
not  avaUable.  Land  Co.  v.  Hyland«  8  T^ 
Civ.  App.  001,  28  S.  W.  211;  Lomber  Co.  v. 
Pinckhard.  4  Tex.  Ofv.  App.  671,  23  S.  W: 
720,  1016;  Lochridge  v.  Corbett.  SI  Tex.  Civ. 
Aptf.  682, 78  B.  W.  96;  Betzer  v.  Goff,  85  Tex. 
av.  App.  408.  80  S.  W.  en;  Lyster  v.  Leigh- 
ton.  86  Tex.  Civ.  App.  62,  81  B.  W.  108S. 

The  defense  of  limitation  was  not  made  out 
because  the  possession  of  the  defendant  did 
not  extend  to  any  part  of  the  2-acre  tract 
in  controversy,  and  said  2  acres  having  been 
segregatied  from  the  balance  of  the  5  acres 
claimed  by  defendant  under  his  deed  from 
Jim  Cole,  long  prior  to  the  execution  of  said 
deed,  possession  of  the  remainder  of  the  6- 
acre  tract  by  the  defendant  oonld  not  be  ex- 
tended by  constractlon  to  the  2  acres  in  con- 
troversy. Turner  v.  Moore,  81  Tex.  206,  16 
S.  W.  029;  Blaske  v.  Settegast  (recently  de- 
cided by  this  court)  123  S.  W.  22a 

The  contention  that  appellant  was  an  In- 
nocent purchaser  for  value  without  notice 
of  ai^llees'  title  is  also  without  merit. 
Having  been  Informed  by  the  redtala  in  the 
deed  from  Spencer  Cole  to  Benn,  which  he 
admits  he  read  before  he  purdiased  the  land 
from  Jim  Ool^  that  the  land  in  controversy 
had  been  sold  to  MCDanlel,  he  was  put  upon 
notice  of  appellees*  title;  or  at  all  events  he 
had  notice  of  su^  fiicts  as  required  a  rea- 
sonably pradent  pers<m  to  make  inqulxy 
as  to  whether  the  land  bad  been  scdd  to  Mc- 
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Danl^  as  recl^  In  said  deed,  and  It  cannot 
be  doubted  from  the  evidence  that  any  rea- 
sonable Inquiry  on  his  part  wonld  bare  re- 
sulted In  full  knowledge  by  him  of  appellee' 
claim. 

The  Judgment  of  the  court  below  la  af- 
firmed. 
Affirmed. 


BROnSSABD  et  aL  T.  LAWSON. 

(Court  of  avil  Appeal!  of  Texas.  Dec  9.  190». 
On  Appellee's  Motion  for  Rehearing,  Jan.  6, 
19ia  Bduaxlnc  Denied  Appellanti  Jan.  27, 
1910.) 

1.  iRJUNcnow  (i  241*)— BoiTD— EirroBCEHKnT 
in  iKjuNcnoN  Suit. 

Flaiotiff  sued  to  enjoin  a  sale  under  ezeca- 
t!on,  and  defendant  filed  an  amended  answer 
against  plsdotlff  and  the  sureties  on  tiie  injuoc- 
tion  bond,  alleging  that  the  property  levied  on 
had  been  transferred  to  plaintiff  by  her  husband, 
a  Judgment  debtor,  in  fraud  of  his  creditors  and 
eapeaally  of  defendant,  and  tiiat  the  property 
had  been  tamed  over  to  the  husband  and  the 
sureties,  and  had  been  disposed  of  by  them  for 
their  mutual  benefit,  and  prayed  for  dlssoluttm 
of  the  injunction  and  for  judgment  against  plain- 
tifF  and  the  Eroretles  for  the  amount  due  on  the 
judgment,  and  for  damages  and  costs.  Defend- 
ant filed  a  supplementaT  answer,  alleging  that 
since  filing  the  amended  answer  plaintiff  had 
died  intestate  and  Insolvent,  that  ner  husband 
had  been  adjudicated  a  bankrupt  and  discharged 
from  all  his  debts,  and  prayed  to  dismiss  his 
cross-bill  ss  to  said  plaintiff  and  to  prosecute 
the  same  against  the  sureties.  Held,  tnat  there 
was  no  error  in  permittiug  defendant  to  dismiss 
as  to  plaintiff  ana  prosecute  his  cross-bill  against 
the  sureties  on  the  injunction  bond. 

fEd.  Note.— For  other  cases,  sm  Injunction, 
Cent.  Dig.  I  S44 ;  Dec.  Dig.  8  241.*] 

2.  IwjuwcTiON  (S  241*)— Bond— Envobceuent 
in  IPTJUHCTION  Suit — Parties. 

Where  a  married  woman  sues  to  restrain 
the  sale  of  property  under  an  execution  against 
her  hurttand  on  the  ground  that  the  property 
belongs  to  her,  and  alleys  that  her  fausoand  re- 
fuses to  Join  in  the  suit,  and  defendant  subse- 
quently files  a  cross-bill  against  her  and  her 
sureties  on  the  Injunction  bond,  it  is  proper  to 
refuse  her  prayer  that  her  fausbaud  be  made  a 
party  defendant  to  the  cross-bill. 

[BJd.  Note.— Fbr  other  cases,  see  Injunction, 
Gent.  Dig.  I  644 ;  Dec.  Dig.  {  241.*] 

8.  Injunction  (i  241*)— Bond— ENFoacsicEirr 

IN  iNJUNcnoN  Suit- Pabties. 

Plaintiff  having  died  insolvent,  it  was  not 
necessary  to  bring  in  her  heirs  or  other  repre- 
sentatives, although  the  injunction  bond  bmds 
the  sureties  to  pay  such  damages  as  should  be 
adjudged  against  her. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Gent.  Dig.  f  644;  Dec.  Dig.  S  241.*] 

4.  Kxxcunon  (|  172*)— Actions  to  Restbain 
—Burden  of  Psoof. 

In  a  suit  by  a  married  woman  to  enjoin 
the  sale  of  property  on  an  execution  against  her 
husband,  plaintiff  claimed  that  the  property  had 
been  transferred  to  her  by  her  husband  In  sat- 
isfaction of  a  note  for  an  indebtedness  for  prop- 
erty belonging  to  her  separate  estate,  and  that 
she  held  the  property  under  a  bill  of  sale.  Held, 
that  the  burden  was  on  plaintiff  to  show  the 
IndebtPdnesB  of  her  husband  to  her.  the  execu- 
tion of  the  note  and  of  the  bill  of  sale,  and  that 
this  burden  was  satisfied  by  the  introduction  of 


the  note  and  UIl  of  aala,  anft  tkom  fnstrumenti 
were  competent  to  establMi  an  indebtedness  sod 
the  sale  of  the  property  to  her  in  satis&ctiofi 
thereof,  unless  remitted  by  competent  evidence^ 
^[Ed.  Note^— For  other  cases,  see  Bxecalion, 
Cent.  Dig.  I  632;  Dec.  Dig.  fi  172.*] 

0.  Fk&uduubnt  Contbtarcbs  (I  lis*)— Cos- 

TBTAHCB  BT  HUSBAITD  XO  WlIX  — PbERS- 
XNCB. 

The  transfer  of  property  by  a  debtor  to  hit 
wife  to  pay  an  indebtedness  to  her  is  not  fraudu- 
lent if  no  more  property  is  transferred  than  is 
reasonably  sufficient  to  aatis^  the  debt,  as  % 
failing  debtor  has  the  right  to  prefer  one  or 
more  of  his  creditors  to  t^e  exclusion  of  othtti. 

[Ed.  Note.— For  other  cases,  see  PrauduJent 
Conveyances,  Cent.  Dig.  |  380;  Dec.  Dig.  | 

A-XOb  J 

6.  Btecdtion  (S  172*)— AcnoNB  TO  RESnAIX 
— GbOUNDS— BUBDBN  OF  PBOOF. 

A  wife  Is  entitled  to  have  the  lajunctioB 
against  the  sale  of  property  on  an  execotioD 
against  her  husband  perpetuated  on  a  showing 
that  she  owned  the  property  at  the  time  of  the 
levy,  and  that  it  bad  been  transferred  to  hn 
by  her  husband  tn  satisfaction  of  an  indebted- 
ness, unless  defendant  shows  that  the  transfer 
to  her  was  in  fraud  of  creditors,  which  he  could 
do  b^  showing  that  the  debtor  was  not  indebted 
to  his  wife,  or  that  the  pn^rl^  conveyed  was 
greater  in  value  than  was  reasonably  nrrwstr 
to  satisfy  the  debt. 

[Ed.  Note.— For  other  cases,  see  Execntios, 
Cent  Dig.  1  582 ;  Dec.  Dig.  |  172.*] 

7.  FBAUDULENT    CONVEYANCES    (|    14«*)  - 

Tbansteb  BT  Husband  to  Win— Foasn- 

aiON  BT  Husband. 

Under  Rev.  St  1895,  art.  2967,  providing 
tiiat  a  husband  shall  have  the  sole  managemeul 
of  all  of  his  wife's  separate  property,  tbst  a 
debtor,  alter  transferring  a  growing  ctop  of  ri« 
to  his  wife,  remains  in  possessitHi  <tf  ud  man- 
ages it,  and  that  accounts  with  the  owner  of 
the  land  on  which  the  crop  trsnsfened  was  rait- 
ed was  kept  in  the  name  of  the  husband  as  tber 
had  been  kept  previous  to  the  transfer,  doe* 
not  Indicate  that  the  transfer  was  simulated  and 
fraudulent. 

[Ed.  Note.— For  other  eases,  see  Fraudulent 
C^veyancea,  Cent  Dig.  1  456;  Det  tip  i 

Appeal  from  District  Court,  J^Earsooi  Coan* 
ty;  W.  H.  Pope,  Judge. 

Action  by  OttUle  Womack  against  D.  B. 
LawBon  to  enjoin  the  sale  of  property  un- 
der an  execution.  Defendant  filed  a  cross- 
bill against  plaintiff  and  J.  E.  Brotissard  and 
A.  F.  Goodhue,  sureties  on  plalntllTs  injunc- 
tion bond,  and  later  dismissed  his  cross-bill 
as  to  plaintiff.  Decree  for  cross-plaintiff, 
and  the  sureties  appeal  Rerersed  and  re- 
manded. 

A.  D.  Lipscomb,  for  appdlants.  I,  Earl 
Preston,  for  appellee. 

REESE,  J.  D.  B.  Lawson,  appellee,  having 
a  Judgment  of  the  county  court  of  Grimes 
county  against  C.  M.  Womack,  on  July  24, 
1903,  bad  an  execntion  thereon  levied  by  the 
sheriff  of  Jefferson  county  on  a  crop  of  rice 
planted  and  growing  upon  300  acres  of  land, 
which  the  said  C  M.  Womack  had  rented 
from  the  Beaumont  Irrigation  Company.  The 
execution  was  returned  for  want  of  time  to 
make  the  sale,  and  a  venditioni  exponas  is- 
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toed  under  which  th*  fherUf  •mm  ordered 
to  nuke  saJe,  and  to  dellTer  poBsenion  to  the 
pnrdiBSW.    This  BUlt  vas  then  Instltated 
•gainst  Lawson  and  the  sholff  by  Ottllle 
Womack,  wife  of  C.  M.  Womack,  to  enjoin 
Vas  sale  of  the  property  under  the  execution. 
It  was  alleged  that  the  hnaband  of  plaintiff 
rtfoBed  to  Join  her  tn  the  suit,  and  she  ask- 
ed to  be  allowed  to  prosecute  the  same 
alone.  The  rice  crop  was  allied  to  be  of  the 
value  of  95,000  and  to  be  separate  property 
of  platntlflt  who  further  allied  that  she 
was  unable  to  give  a  claimant's  bond  for 
trial  of  the  right  of  iffoperty.   On  October 
6, 1908,  a  temporary  injunction  was  granted, 
tiie  plalntlir  executing  an  Injunction  bond  in 
the  sum  of  $1,000;  with  J.  B.  Bronsaard  and 
A.  T.  Ooodhue  as  sureties.  The  sberUt  an- 
swered by  general  d«ilal  Norember  4,  1904. 
On  January  6,  1906,  Lawson  filed  an  amend- 
ed answer,  containing  a  general  demurrer 
and  special  exception  to  the  jurisdiction  of 
the  court,  on  the  ground  that  the  writ  of  In- 
junction should  have  been  - returned  to  the 
county  court  of  Orlmes  county.  The  answer 
also  contained  general  denial  and  special  de- 
nial of  plaintUTM  ownership  of  the  pn^wty, 
with  the  allegatttms  that  the  conveyance  of 
the  same  to  ber  by  C  U.  Womack,  if  any 
such  was  ever  made,  was  in  fraud  of  his 
creditors  and  especially  of  defendant ;  that, 
upon  the  issuance  and  service  of  the  Injunc- 
tion, the  rice  crop  had  been  turned  over  to 
the  said  a  H.  Womai^  and  the  sureties  on 
his  bond,  and  bad  been  dlqweed  of  by  than 
for  th^  mutual  benefit    With  much  full- 
ness of  arerment  it  Is  cbai^ied  that  plalntUfs 
claim,  the  Injunction,  and  subsequent  pro- 
ceedings was  the  result  of  a  frandulent  cchi- 
spiracy  between  plaintiff  and  her  said  hus- 
band to  Hietwt  the  jnst  and  lawful  attempt 
of  defendant  to  subject  the  same  to  bis  said 
debt  There  is  a  prayer  for  the  dissolution 
of  the  injunction  and  fa*  judgment  agahist 
plalntlfl  and  the  aaid  snreCles  for  the  amount 
shown  to  be  dne  upon  his  said  jndgmmt 
and  for  his  damages  and  costs  and  general 
rdief. 

On  November  Ifl^  1907,  Lawson  filed  a  fur- 
ther supplemental  answer,  all^thig  that  since 
the  filing  of  the  amended  answer  Ottllle 
Womack  had  died  Intestate  and  wholly  and 
totals  Insolvent,  leaving  no  estate  whatever, 
separate  or  community,  and  that  tb«»  had 
been  no  administration  on  her  estate;  that 
sUice  filing  the  suit  the  said  O.  H.  Womack 
bad  been  adjudicated  a  bankmpt  and  had  been 
resiilarlydladiarged  from  all  his  debts.  Upon 
theae  facts,  he  ^myed  the  conrt  to  pomit 
falm  to  dismiss  his  cross4>lU  as  to  the  said 
plaintiff  and  to  prosecute  the  same  against 
•thiB  said  sureties  on  her  Injunction  bond,  and 
tbat  he  have  judgment  aininst  them  for  the 
amount  of  his  original  debt  To  the  amend- 
ed answer  and  cross-Mil  of  Lawson  filed  Jan- 
uary S,  1006,  Brooasard  and  Goodhue  cm  Man^ 
&  1906,  filed  their  answer  containing  general 


demarrer  and  general  denial,  and,  further 
answering,  they  denied  specially  the  cha^ 
of  collusion  and  fraud  on  their  part  allying 
that  they  became  sureties  on  Mrs.  Womack's 
injunction  bond  nnder  thtt  belief  in  good 
faith  that  she  was  the  owner  of  the  crop  of 
rice  in  question  by  a  bona  fide  asslgnmoit 
and  transfer  of  the  same  by  her  said  hus- 
band; that  the  said  Ottllle  Womack  is  now 
out  of  JeCfereon  county,  and  they  do  not 
know  where  ^ther  she  or  her  said  husband 
are  to  be  found,  and  that  both  of  them  are 
wholly  insolvoit  and  nnable  to  respond  in 
damages  in  any  nim  whatever  in  this  suit ; 
and  that  it  tat  necessary  for  the  said  sureties 
to  d^eod  the  said  cross-bill  tor  thebr  own 
protection.  It  Is  furtiier  alleged  that  the 
said  rice  crop  was  grown  on  land  leased  from 
the  Beaumont  Irrigation  Company,  and  that 
even  if  the  said  C  M.  Womack  had  been  the 
owner  of  the  same,  yet  the  same  would  hare 
been  wholly  valueless  to  any  one  who  should 
have  purchased  the  same  at  execution  sale 
against  him,  because  wholly  Immature  and 
requiring  constant  care,  and  a  stranger  to 
the  rental  contract  would  not  have  been  ad- 
mitted to  the  possession  of  the  land.  It  is 
further  alleged  that  the  baieflcial  interest  of 
the  toiant,  whether  0.  M.  Womadc  or  the 
said  Ottllle  Womack,  bad  be«t  entirdy  ab- 
sorbed in  payment  of  claims  of  the  landlord 
for  land  rmt  water  rat^  and  for  advances 
to  be  used  in  making  the  cnp,  whidi  amount- 
ed to  nuffe  than  the  value  of  the  Interest  of 
the  tenant  On  March  8,  1906,  the  plaintiff, 
Ottllle  Womack,  filed  a  supplemoitel  peti- 
tion, answering  the  original  cross-bill  of  (te- 
fendant  Lawson,  alleging  titat  She  is  a  mar- 
ried woman,  living;  with  her  husband,  and 
pleading  in  abatement  wT  said  cross-bill  the 
failure  to  make  her  said  husband  a  party 
thereto.  The  case  came  on  for  trial  Decem- 
ber B,  1906,  without  a  jury,  and  resulted  In 
a  judgment  tot  defendant  Lawson,  on  his 
cross-bill  against  Broussaid  and  Ooodhue  tor 
the  amount  of  his  original  judgment  against 
C  M.  Womack,  with  interest  and  costs.  All 
demurrers  and  exceptions  were  orermled. 
Preliminary  to  the  jn^pnent  vtoget  and  a 
part  thereof  Is  the  following  recital  and  or- 
der: *rrherenp(m  the  plaintiff's  attorn^  sug- 
gested the  death  of  the  plaintiff,  and  that 
het  legal  rqnesaitatlves  had  not  beoi  made 
parties.  And  it  farther  h^ng  made  to  ap* 
pear  to  the  court  that  the  death  of  plaintiff 
had  been  suggested  to  the  court  mwe  than 
a  year  ago,  and  the  cause  continued  to  make 
partiesi  the  defendant  Lawson,  dismissed  his 
cross>bilI  against  the  plaintiff,  alleging  the 
insfdvency  of  the  plaintiff's  estate^  and  ask- 
ed leave  to  proceed  va  his  cross-bill  against 
A.  F.  Goodhue  and  J.  B.  Brousssrd,  the  sur^ 
ties  <m  the  Injunction  l>ond  of  the  plaintiff 
Ottilie  Womack.  It  vras  thffiefore  ordered 
by  the  court  tbat  the  case  of  Ottllle  Womack 
against  B.  D.  Lawson  and  Bas  Landry  be 
dismissed,  and  that  tiie  cross-bill  of  the  de- 
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fendant,  Lawson,  against  the  plaintiff,  Ot- 
ttlle  Womack,  be  dlamlssed  and  tbe  ceae  pro- 
ceed to  trial  on  tbe  cross-bill  of  tbe  said  D. 
B.  Lawson  against  the  sureties  on  said  In- 
junction b<md,  A.  F.  Goodhue  and  J.  K 
Broussard,  to  all  of  which  the  said  A.  F. 
Goodhue  and  J.  B.  Broussard  excepted." 

There  are  no  conclusions  of  fact  In  the 
record,  but  from  the  statement  of  facts  we 
make  tbe  following  findings:  Tbe  recovery 
of  Judgment  by  ai^Uee  against  O.  iL  Wom- 
ack and  the  Issuance  and  levy  of  execution 
and  issuance  of  order  of  sale  were  estab- 
lished as  alleged.  The  crop  of  rice  levied 
upon  was  growing  '  upon  land  rented  by 
Womadc  from  the  Beaumont  Irrigation  Oom- 
panyt.of  which  Broussard  was  general  man- 
ager and  Goodhue  president  Upon  tbe  grant- 
ing of  the  lDjnnctl<m  Ottllle  Womack  execut- 
ed a  bond  In  statutory  form  payable  to  ap- 
pellee In  tbe  sum  of  $1,000.  By  tbe  terms 
of  tbe  rental  contract  the  landlord  was  to 
have  one-half  of  tbe  crop  as  compensation 
for  water  furnished  and  tent  of  land.  They 
also  made  advances  to  tbe  tenant  In  money 
and  supplies  for  the  purpose  of  enabling  blm 
to  plant,  cultivate,  and  gather  tbe  crop.  Tbe 
evidence  shows  that  after-  setting  aside  to 
the  landlord  his  half  of  the  crop  the  one- 
balf  left  for  tbe  tenant  was  not  sufficient 
to  pay  bis  Indebtedness  to  the  landlord,  but 
It  Is  not  shown  that  all  of  this  Indebtedness 
was  for  advances  such  as  were  covered  by 
the  statutory  lien.  On  tbe  contrary,  the  evi- 
dence would  support  the  conclusion,  which 
we  make,  in  deference  to  the  Judgment,  that 
there  was  a  sufficient  amount  of  the  ten- 
ant's half,  after  paying  to  the  landlord  all 
sncb  indebtedness  as  Is  shown  to  have  been 
made  to  enable  the  tenant  to  plant,  culti- 
vate, and  harvest  the  crop,  to  cover  the 
amount  of  the  Judgment  rendered. 

On  January  1,  1908,  C.  M.  Womack  execut- 
ed to  his  wife,  Mrs.  Ottllle  Womack,  bis 
promiesory  note  for  $0,500,  reciting  therein 
that  he  wag  Indebted  to  her  In  that  amount 
for  certain  items  of  property,  ber  separate 
estate,  inherited  from  her  mother,  giving  the 
amount  of  each  item  of  said  property  which 
bad  been  appropriated  and  used  by  him.  On 
May  1,  1903,  tbe  said  Womack  executed  to 
tbe  said  ottllle  a  bill  of  sale  of  certain  per- 
sonal pn^Mvty  including  said  crop  ot  grow- 
ing rice,  and  reciting  therein  Uiat  It  was  In 
satisfaction  of  the  note  afCHresald.  The  rice 
crop  referred  to  In  this  instniniCTt  Is  the 
same  now  In  eontroveniy.  .  After  the  execu- 
tion of  this  bill  of  aal^  0.  M.  Womacft  re- 
mained in  possession  of  the  crap  of  rlce^  at- 
tending to  the  coltlvatlon  and  harvesting  of 
the  same.  Prior  to  tbe  execution  of  the  bill 
of  sale.  G.  M.  WcMmack  bad  an  account  with 
bis  landlord  for  supplies,  and  after  its  ezecn- 
tlon  this  account  was  kept  In  his  name; 
supplies  being  charged  to  him.  There  was 
no  evidence  ofTered  to  impeach  tbe  note  or 
bill  of  sale,  or  to  show  frand  In  the  same, 


unless  the  facts  of  Womack's  ronalnlng  la 
possession,  and  the  keeping  of  tbe  acconnts 
In  his  name,  are  sufflcl«it  for  that  purpose. 
Nor  was  there  evidence  outside  of  the  pa- 
pers themselves  to  show  the  laddftedness 
from  Womack  to  his  wlf& 

Under  the  case  as  thus  presented,  we  do 
not  think  the  court  erred  In  i»ermlttlng  ap- 
pellee to  dismiss  as  to  Ottllle  Womack  and 
to  prosecute  his  cross-bill  against  the  soretiea 
on  the  injunction  bond.  Mrs.  Womadc  hav- 
ing sued,  without  Joinder  of  ber  husband,  ap- 
on  the  express  allegation  that  he  refused  to 
Join,  it  was  propw  to  refuse  her  pnjet  tbat 
he  be  made  a  party  defendant  to  a^pellee^ 
cross-bill. 

It  was  alleged  by  both  ai^llants  and  ap- 
pellee that  Mrs.  Womack  was  aitlrely  In- 
solvent. Hex  death  had  been  soggested  more 
than  a  year  before  the  trial  and  leave  granted 
to  make  her  representatives  parties,  but  no 
steps  had  been  taken  to  have  this  done.  Id 
these  circumstances  tiiere  could  have  been 
no  useful  purpose  served  by  bringing  In  her 
heirs  or  other  representatives.  Nor  is  tbls 
conclusion  affected  by  the  terms  of  tbe  in- 
junction bond  binding  the  sureties  to  pay 
such  damages  as  should  be  adjudged  against 
her.  The  first  and  second  assignments  of  er- 
ror,  presenting  these  questlcms,  are  overruled. 

The  third  and  fifth  asBignments  present  er- 
ror for  which  the  Judgment  must  be  reversed. 
The*  burden  was  upon  Mrs.  Womack  to  es- 
tablish tbe  allegations  of  her  petition  wltb 
regard  to  tbe  Indebtedness  of  her  husband  to 
her,  tbe  execution  of  tbe  note,  and  of  tbe 
bill  of  sale.  This  burden  was  satisfied  by  the 
introduction  of  these  Instruments;  and  tber 
sufficed,  unless  rebutted  by  evidence,  compe- 
tent and  sufficient  for  that  purpose  to  estab- 
Ilsb  tbe  Indebtedness  and  the  sale  of  the  crop 
of  rice  In  satisfaction  thereof.  The  ftct  that 
Womack  was  indebted  to  appellee,  and  tbat 
the  efiTect  and  tbe  purpose  of  tbe  transfn*  of 
tbe  property  to  his  wife  was  to  pay  his  debt 
to  ber,  and  thereby  defeat  Its  appn^rlatioo 
to  tbe  paymoit  of  other  debts,  does  not  rai- 
der such  transfer  fraudulent.  A  falling  debt- 
or has  an  undoobted  rlgfat  to  p^er  one  ot 
more  of  his  creditors,  to  the  exclaslon  of 
others,  and  upon  the  face  of  tlie  papers  this 
Is  what  Womack  did.  Of  course,  it  woold  be 
necessary  to  the  validity  of  such  transfer  tbat 
he  really  owed  his  wife  the  debt  set  oat  in 
the  pap^  and  that  he  transferred  to  her 
no  more  property  than  was  reasonably  suffi- 
cient In  value  to  satisfy  the  debt  Having 
thus,  by  the  Introduction  of  the  note  and  bill 
of  sale,  made  a  prima  fade  case  of  ownendilp 
In  herself  of  the  crop  of  rice  at  the  time  of 
the  levy,  she  was  entitled  to  have  the  IqJdik- 
tion  perpetuated  unless  defendant  rebutted 
tills  prima  facie  case  by  showing  that  tbe 
transfer  was  In  frand  of  credibn&  This  be 
could  do  by  riiowlng  that  Woma<^  was  not 
indebted  to  his  wife,  or  that  the  property  con- 
v^red  was  greater  in  ralne  than  was  rsasnt- 
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ably  necessary  to  Batlefy  the  debt.  No  evl- 
tience  wm  Introduced  to  eatabllsh  either  fact 
Appellee  seems  to  rely  solely  upon  the  fact 
that  Womack  was  In  possesion  of  the  crop, 
managing  tbe  business,  after  the  execution  of 
the  bill  of  sale,  and  so  remained,  and  that 
the  accounts  were  continued  in  his  name.  If 
the  case  were  other  than  a  sale  by  the  hus- 
band to  the  wife,  these  facts  would  be  con- 
sidered badges  of  fraud,  which,  unless  ex- 
plained satisfactorily,  wonld  authorize  the 
conclmlon  that  the  transfer  was  simulated 
nrd  fraudulent  But  not  so  in  this  case.  By 
statute  it  Is  provided  that  during  tbe  mar^ 
riage  tbe  husband  shall  have  the  sole  man- 
agement of  all  of  the  wife's  separate  prop- 
erty. Rev.  St  1895,  art  2967;  Brown  t. 
Brown,  61  Tex.  50;  Clay  t.  Power,  24  Tex. 
304.  His  i>08sesBlon  is  in  no  wise  inconsistent 
with  her  ownersbip,  but,  on  the  contrary.  Is 
exactly  what  would  be  expected  if  the  trans- 
fer to  her  were  with  the  utmost  good  faith. 
It  was  both  bis  right  and  doty  to  continue 
to  manage  the  bnslness  of  cultivating  and 
harvesting  the  crop.  Nor  was  it,  we  think, 
an  indication  of  fraud  that  tbe  accounts  be- 
tween the  tenant  and  the  landlord  continued 
to  be  kept  as  they  had  been  previous  to  tbe 
transfer,  in  tbe  name  of  C.  M.  Womack.  The 
entire  Indebtedness  was  secured  by  the  crop, 
and  O.  Bf.  Womack  continued  to  be  tbe  man- 
ager. 

Our  concluBlon  Is  that  from  the  undisputed 
evidence  Mrs.  Womat^  must  be  held  to  have 
been  the  owner  of  the  property  levied  upon. 
In  such  case  it  was  not  subject  to  the  execu- 
tion, and  the  ai^lee  wag  not  entitled  to  re- 
cover on  his  cross-bin,  baving  suffered  no 
damage.  The  questtoa  of  tbe  right  of  Mrs. 
Womack  to  resort  to  tibe  writ  of  injunction 
cpon  the  grounds  alleged  is  not  prosented  by 
the  record.  The  trial  court  overruled  all  de- 
murrers and  exertions,  and  no  objection  Is 
made  to  tils  ruling. 

For  the  errors  Indicated,  the  Judgment  will 
be  reversed.  The  evidence  appears  to  have 
been  fully  developed.  Tbe  judgment  should 
have  been  for  appellants,  which  Judgment  Is 
here  rendered. 

Reversed  and  rendered. 

On  Appellee's  Motlra  tor  Rehearing. 

The  motion  for  rehearing  filed  by  appellee 
Is  overruled.  Upon  further  consideration  of 
the  record,  however,  we  have  concluded  that 
tbe  cause  should  be  remanded  for  a  new  trial 
In  accordance  with  tbe  ophdon  herein  tea- 
dered.  We  are  Inclined  to  think  that  we 
were  In  error  In  rendering  Judgment  for  ap- 
pellants on  tbe  ground  that  the  evidence  up- 
on the  contested  i«ueB  had  been  fully  de- 
veloped. 

The  Judgment  of  the  trial  court  is  there- 
fore reversed,  and  tbe  cause  remanded. 


FOBD  T.  HOUSTON  ft  T.  a  B.  CO. 

(OotiTt  of  CMl  Appeals  of  Texas.  Jan.  IS, 
IBia) 

1.  Appeal  and  Ebbob  ({ 151*)— Biort  of  Be- 
viKw— Effect  op  TAEiiro  NoirsuiT. 

Where  plaintiff  takes  a  nonsuit  becanse  of 
a  mllng  which  nrevents  recovery,  he  may  have 
Bucb  mliog  reviewed  by  an  appeal  from  the 
jodfcment  refu^Dg  to  set  a^d«  tbe  noosuit,  and 
relDErt^te  tbe  caae. 

[EM.  Note.— For  other  cases,  see  Appeal  and 
Error,  Oent  Dig.  S  966;  Dec.  Dig.  S  154.*] 

2.  Railboads  (S  398*)— Injttbt  pbou  Friqht- 

FNINO  ANIUALB  NIAB  TKAOK— EVIOKNCE  OP 

Negligence. 

Evidence  held  to  show  that  the  noise  from 
escaping  steam  which  frightened  plaintiff's  tenm 
causing  it  to  run  away  and  injare  him  was  the 
ordinary  and  tisuai  noise  made  by  steam  escap- 
ing from  the  safety  valve  of  a  steam  engine. 

[Eid.  Note^For  other  cases,  see  Railroads, 
Cent.  Dig.  1 1356:  Dee.  Dig.  1  39a*] 

3.  Railboads  (8  360*)— Liability  fob  Injttbt 
FBou  Fbiohtened  Anihals  Near  Trace. 

A  railroad  company  is  not  liable  for  per- 
sonal injuries  leanlting  from  plaintiff's  team 
running  away  on  taking  fright  at  tbe  ordinary 
noise  of  escaping  steam  from  a  locomotive  as 
plaintiff  was  passing  on  a  tmveled  way  near  the 
company's  yards. 

lEd.  Note.— For  other  cases,  see  Railroads, 
CenL  Dig.  1 1242;  Dea  Dig.  i  36a*] 

4.  Railboads  (i  8Sl^— Liabilitt  fob  Ikjurt 

PBOU  FBIGHTEnED  AKIMALS  KkaB  TbAOK— 

CONTBIBUTOBT  NEGLIGENCE. 

One  who  voluatarily  undertalces  to  drive 
near  railroad  yards  for  his  own  convenience, 
rather  than  to  drive  further  around,  assumes  the 
risk  of  his  team  becoming  frightened  at  steam 
suddenly  escaping  from  a  locomotive. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  {  1291% ;  Dec  Dig.  |  881.*] 

Appoa  from  District  Ooort,  Limestone 
Gounl7;  H.  B.  Daviss,  Judge. 

Action  by  J.  M.  Ford  against  the  Houston 
ft  Texas  Central  BaUroad  Company.  De- 
fendant had  Judgment,  and  plaintiff  appeals. 
Affirmed. 

A.  B.  Rennolds,  for  appellant  Baker.  Botts, 
Parker  &  Garwood,  Williams  &  Bradl^,  and 
O.  L.  Strlbling,  for  appellee. 

TALBOT,  3.  Appellant,  Ford,  sued  the 
appellee  to  recover  damages  for  personal 
injuries  alleged  to  have  been  received  by 
him  through  the  negligence  of  appellee  in 
permitting  steam  to  escape  from  one  of  Its 
engines  left  standing  unattended  on  a  side 
track  in  its  yards  at  tbe  town  of  Mexla  near 
"a  public  way  of  travel  on  defendant's  rigbt 
of  way,"  which  frightened  appellant's  mules 
drawing  a  wagon  In  which  he  was  riding, 
causing  said  mules  to  run  away  and  throw 
appellant  from  tbe  wagon  and  Injure  him. 
The  defendant  pleaded  general  and  special 
demurrers,  which  were  by  tbe  court  over- 
ruled, a  general  denial,  and  contributory 
negligence.  A  Jury  was  impaneled,  the  evi- 
dence Introduced,  and  the  attorney  for  tbe 
plaintiff  made  tbe  opening  argument,  where- 
upon the  court  announced,  in  tbe  presence 
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and  hearing  of  the  Jury,  "that  he  did  not 
belfeve  that  under  the  pleadings  and  proof 
there  was  liability  In  damages  to  idaintifl 
shown  against  defradant  railroad  company, 
and  that  the  court  would  peremptorily  In- 
struct the  Jury  to  find  for  the  defendant," 
and  this  the  court  would  have  done,  as 
shown  by  bill  of  exceptions,  but  for  the  fact 
that  counsel  for  plaintiff  upon  the  court's 
announcement,  as  stated*  made  a  motion 
that  plaintiff  be  permitted  to  take  a  nonsuit, 
which  motion  was  granted  and  the  cause 
dismissed.  The  plaintiff  excepted  to  the 
court's  action  In  announcing  that  be  would 
Instruct  a  verdict  for  the  defendant  and  in 
refusing  to  submit  the  issues  of  fact,  as  in- 
Biated  upon  by  him,  for  the  determination 
of  the  jury,  and  in  due  time  filed  a  motion 
to  reinstate  his  case.  This  motion  was 
oTorruled,  and  from  the  ruling  of  the  court 
the  i^alntifl  appealed. 

Appdlee  mores  this  court  to  dismiss  the 
appellftnt^s  appeal  and  strike  the  case  from 
the  docket  of  the  court,  because,  as  claim- 
ed, this  court  is  without  Jurisdiction  to  try 
and  determine  the  appeal  for  the  reason  that 
the  nonsuit  taken  by  appeUant  in  the  dis- 
trict court  was  TOluntary  and  not  taken  un- 
der mitb  coercion  as  entltleB  him  to  an  ap- 
peal from  such  Jni^ment 

We  fltlnk  the  actlim  of  the  court  in  an- 
nouncii^c  that  appellant  had  failed  to  show 
any  liability  on  the  part  of  appellee  tor  the 
alleged  injuries  snst^ed  by  him,  and  that 
he  would  Instruct  a  verdict  for  the  appellee, 
was  practically  the  same  as  If  such  direction 
had  been  given  before  appellant  took  a  non- 
suit; and,  after  such  action  of  the  court, 
it  was  not  obligatory  upon  appellant.  In  or- 
der to  avail  himself  of  the  right  of  appeal, 
to  permit  a  verdict  to  go  against  him.  We 
understand  the  mle  to  be  in  this  state  that 
when  the  [daintlff  is  surprised  by  a  rullug 
of  the  court,  which  practically  prevents  a 
recovery  by  him,  he  is  not  compelled  to  pro- 
ceed with  the  trial,  but  may  take  a  nonsuit, 
and  may  then  move  to  set  aside  the  nonsuit 
and  reinstate  the  case;  and,  if  the  action 
of  the  court  necessitating  such  course  be 
erroneous  and  the  motion  to  reinstate  is 
overruled,  its  Judgment  may  be  revised  on 
appeaL  If  the  ruling  of  the  court  is  not 
erroneous,  the  motion  to  reinstate  Is  ad- 
dressed to  the  discretion  of  the  court,  and  Its 
refusal  Is  not  error.  Huston  v.  Berry,  3 
Tex.  235;  Easterling  v.  Blythe,  7  Tex.  210, 
56  Am.  Dec.  45;  Osborne  v.  Soott,  13  Tex. 
59;  Lockett  v.  Railway  Co.,  78  Tex.  211,  14 
S.  W.  5G4.  We  are  of  the  opinion  the  court 
did  not  err  in  refusing  to  reinstate  appel- 
lant's cause  for  the  reason  that  tbe  evidence 
was  insufficient  to  authorize  a  finding  by  the 
Jury  that  appellee  was  responsible  for  the 
accident  resulting  in  the  injuries  of  which 
appellant  complains.  The  petition  stated  a 
good  cause  of  action,  and  appellee's  demur- 
rer* were  therefore  properly  overruled,  but 


the  evidence  fails  to  raise  an  Issne  of  fact 
upon  the  ground  of  negligence  alleged  upoo 
which  a  recovery  Is  sought  to  be  had.  It  Is 
not  claimed  that  an  unusual  quantity  of 
steam  escaped  from  the  engine -and  caused 
the  team  to  become  frightened,  but  that  tbe 
team  became  frightened  at  the  noise  made 
thereby.  It  appears  that  appeUee's  locomo- 
tive engine  from  which  It  is  alleged  the 
steam  escaped,  causlug  appellant's  mnles  to 
take  fright,  was  standing  on  one  of  its 
tracks  in  the  railroad  yards  In  the  town  ot 
Mexla,  not  very  far  from  a  traveled  way, 
which  had  been  used  by  the  people  for  many 
years,  along  the  railroad  right  of  way.  bat 
not  near  a  public  street  or  street  crosslac 
of  said  city;  that  the  noise  made  by  the  es- 
cape of  steam  from  said  engine  at  the  time 
appellant's  mules  became  frlghtraed  and 
ran  away  was  about  as  loud  as  la  usually 
made  by  the  escape  of  steam  from  an  en- 
gine. 

Appellant  testiflad:  "On  tbe  right-hand 
side  of  the  road  that  I  wait  down  was  a 
small  building  that  was  used  for  a  hotel. 
Right  south  of  that  was  the  Botan  Grocery 
house.  *  *  *  As  I  was  coming  down 
that  road,  when  I  got  about  even  with  the 
Rotan  Grocery  house,  the  engine  that  was 
standing  oa  the  track  there  popped  off  steam, 
^e  engine  made  about  the  usual  note  that 
engines  make  whoi  they  pop  off  steam.  Tbe 
engine  that  I  was  looking  at  was  the  one 
that  popped  off  steam.  I  was  not  quite  op* 
posite  the  engine  when  it  i>opped  off  steasL 
I  do  not  know  »actly  how  tax  this  road  that 
I  traveled  down  was  from  the  aigln&  It 
was  about  00  or  80  feet  I  have  been  gohig 
to  Mexla  for  the  last  20  yrars.  I  have  bees 
across  the  depot  grounds  frequently.  When 
tbe  steam  popped  off  in  that  en^^ne  stand- 
ing there,  my  team  began  to  run.  I  could 
not  tell  you  exactly  the  kind  of  noise  that 
engine  made.  It  was  a  loud  noise,  Jiut 
about  the  usual  noise  an  engine  generally 
makes  when  the  steam  escapes  and  pope  off. 
I  could  not  describe  the  kind  of  rat^et  that 
it  made,  except  that  it  popped  off  steaia  I 
could  not  tell  you  aactly  the  kind  ot  noise 
the  engine  made  when  it  popped  off  steam. 
It  was  pretty  loud;  about  as  loud  as  an  en- 
gine generally  makes  when  the  steam  es- 
capes through  automatic  pop  valves.  Et- 
erybody  In  this  country  has  heard  them,  bat 
I  could  not  just  describe  the  noise  they 
make.  Nearly  every  one  in  this  country  has 
heard  the  racket  they  always  make."  Then 
be  was  asked:  "Did  the  engine  make  that 
noise  when  it  was  standing  there?  Was  It 
unusually  loud  in  that  respect?"  To  which 
he  answered,  "Yes,  sir."  On  cross-examlaa- 
tlon  plaintiff  testified:  "I  suppose  I  was 
somewhere  between  60  and  80  feet  from  It 
when  it  first  popped  off  steam.  I  stated  on 
direct  examination  this  morning  that  tbe 
noise  this  engine  was  making  was  the  usual 
noise  engines  make  In  popping  off  steam- 
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^at  Is  as  near  as  I  can  describe  It  It  cer- 
tainly was  the  ordinary  and  usual  noise  that 
ererybody  has  beard  engines  make  when 
popping  off  steam.  There  was  nothing  nn- 
nsnal  abont  that"  This  Is  all  the  testimony 
ta  the  record  relative  to  the  character  ot 
n^se  made  hf  the  engine  when  It  popped 
off  steam;  and  the  answer,  "Yes,"  made  by 
the  plaintiff  to  the  two  questions:  "Did  the 
engine  make  that  noise  when  It  was  stand- 
ing there?"  "Was  It  nnnsnally  loud  In  that 
respect?"  was  evidently  Intended  as  an  af- 
flrmatlTe  answer  to  the  first  of  said  ques- 
tions. This  is  made  certain  by  the  subse- 
quent iKMltiTe  statement  of  the  witnees,  in 
which  be  declares:  **It  certainly  was  the 
ordinary  and  usual  wise  that  everybody  has 
heard  engines  make  when  popping  off  steam. 
There  vaa  nothing  nausual  about  that" 

The  grounds  ot  appellant's  moUon  to  le- 
IxiBtate  are^  in  substance,  simply  that  the 
evidence  was  sufficient  to  require  the  sab- 
mission  of  his  case  to  the  jury,  and  there- 
fore  Uie  trial  court  erred  in  falling  to  so  sub- 
mit It  upon  proper  instruction,  applying  the 
lav  to  the  tects.  No  cl^m  or  showing  was 
made  that  his  case  could  be  strengthened  on 
another  trial,  and  from  the  testimony  adduc- 
ed we  think  it  condnidvely  appears  ttiat  the 
noise  created  by  the  escai»e  of  steam  from 
appellees  oiglne  at  which  appellants  mules 
took  fright  was  no  more  than  the  usual  and 
ordinary  noise  that  an  engine  makM  when 
■team  escapes  therefrom,  and  such  tmly  as 
Is  reasonably  incident  to  Its  safe  and  proper 
management  This  being  tm^  liability  can- 
not be  predicated  upon  the  flight  taken  by 
appellant's  mules  at  such  noise,  and  appel- 
lant having  fftlled  to  show  that  testimony 
existed  which  he  could  probably  procure  up- 
on another  trial,  and  which  would  authorise 
a  verdict  against  appellee  in  bis  fiivor,  his 
motion  to  reinstate  vas  pn^erty  refused.  It 
Is  wdl  settled  that  railway  companies  may 
-without  subjecting  themselves  to  the  charge 
of  n^llgence  for  so  doing  make  such  noises 
•with  ttkOr  engines  as  are  necessarily  inci- 
dent to  their  safe  operation,  and  that  one 
who  approaches  In  close  proxlml^  thereto 
bas  no  rl^t  to  assume  that  It  will  remain 
quiet,  and,  if  such  assumption  Is  Indulged 
and  tlie  team  driven  becomes  frightened  at 
each  noise,  the  person  Injured  thereby  will 
not  be  heard  to  complain.  In  such  ease  It 
Is  said  that  "llabUity  would  no  more  grow 
out  of  fright  created  by  such  a  cause  than 
could  liability  be  predicated  upon  fright  pro* 
ceedlng  firom  the  ordinary  appearance  of  a 
locomotive  in  Qie  absence  of  noise."  Hallway 
Co.  T.  Belt,  24  Tez.  ar.  App.  281,  69  S.  W- 
607.  In  snpport  of  Ma  contoiticm  that  the 
facts  shown  were  sofllclent  to  warrant  a 
finding  of  negligence  and  consequent  liabil- 
ity on  appellee's  part,  appellant  has  cited  the 
cases  of  BaHwaj  Oo.  r.  Tranb.  19  Tex.  Civ. 
App.  125,  47  S.  W.  282,  and  Railway  Co.  v. 
Cardwell.  87  &  W.  157,  decided  by  this  court; 


but  the  case  at  bar  Is  easily  dlstlDgnlshed 
from  those  cases.  In  that  in  each  of  them 
the  engine  was  at  or  near  a  street  or  public 
road  crossing  and  the  noise  made  by  the  es- 
cape of  the  steam  was  unusual.  In  this  case 
the  engine  was  not  at  or  near  such  a  crossing,  * 
and  the  undisputed  evidence  ehows  that  the 
nolae  made  by  It  was  the  usual  noise  and 
necessarily  Incident  to  Its  safe  management 
At  most  the  engine  was  left  near  a  passway 
on  appellee's  right  of  way  commonly  used  by 
the  public  with  its  acquiescence  or  ctmsent, 
and  appellant  in  driving  along  this  way  was 
a  mere  licensee. 

There  Is  another  reason,  we  think,  why 
the  court  was  authorized  to  Instruct  a  ver- 
dict for  the  defendant  in  this  case,  and  there- 
fore did  not  err  In  refusing  to  reinstate  the 
same  on  the  showing  made  by  appellant 
thoefor.  It  Is  manifest  from  appellant's 
testimony  that  he  knew  the  way  traveled  by 
him  along  appellee's  right  of  W4V  vas  dan- 
gerous, and  it  Is  fairly  inferable  therefrom 
that  there  was  another  or  other  ways  by 
which  -the  cotton  yard  in  the  town  of  Mexla, 
and  to  which  he  was  going,  could  have  been 
reached  without  incurring  the  ti§k,  of  hav- 
ing his  team  frightened  by  noises  made  by 
appellee's  eni^es  or  trains.  In  speaking  of 
driving  along  appellee's  right  ot  way  be 
says:  *^  did  take  chances  on  g^ing  throogh 
thera  I  thought  I  could  get  through  all 
ri^t  I  did  not  know  of  any  other  street 
and  crossing,  and,  of  raurse,  I  had  to'  ride 
some  chances  In  gohig  through  ther&  I 
could  have  gone  clear  around,  but  I  went 
through  thwe  because  St  was  a  little  nearer. 
I  had  gone  through  there  before."  Api>ellant 
did  not  have  an  absolute  right,  as  one  pass- 
ing over  a  street  or  public  road  crosiAng,  to 
drive  along  aM>ellee's  right  of  way,  but  sim- 
ply a  permission  or  license  to  do  so.  In 
Railway  Co.  v.  Matthews,  100  Tex.  68,  93 
8.  W.  1068,  our  Supreme  Court,  In  speaking 
of  the  principle  as  applied  to  persons  wslk- 
Ing  along  a  railroad  track,  when  the  same 
was  so  genwally  used  that  it  might  be  deem- 
ed that  they  had  a  Ucaise  to  use  the  trade 
for  the  purpose  of  a  foot  passage,  said:  "An 
implied  permission,  such  as  Is  claimed,  to 
use  a  railroad  track  as  a  foot  path,  may  re- 
lieve the  person  enjoying  It  of  the  imputa- 
tion of  being  a  tres^sser,  but  it  does  not  re- 
lieve the  place  of  its  Inherent  dangers,  nor 
exempt  the  travder  from  the  duty  to  act 
with  ordinary  prudence.  When  he  voluntari- 
ly chooses  the  dangwous  pathway,  instead 
of  a  safe  one  'beside  It,  we  can  see  no  escape 
from  the  conclusion  that  he  is  guilty  of  neg- 
ligence. If  there  be  no  justifying  or  excusing 
circumstances."  It  would  seem  that  this 
doctrine  Is  peculiarly  applicable  to  the  foots 
of  this  case.  Appellant,  according  to  bis 
own  testimony,  knew  that  in  driving  along 
appellee's  right  of  way  he  would  be  exposed 
to  danger;  that  he  could  have  avoided  such 
danger  by  slight  inconvenience  bat  he  did 
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not  dHxwe  to  do  tt.  On  the  contrary,  lie 
Tolnntazlly  oasumed  tbe  haaard  of  folng 
along  ai^lee'B  right  of  way  near  ItB  en- 
ginea  and  trains,  knowing  that  It  was  oaoaJ 
for  ateam  to  escape  from  the  engines  mak- 
ing Just  snch  noise  as  Mtfitened  his  mnles 
on  the  oceB;^on  In  qnestlon.  Therefore  the 
Injury  received  by  him  aa  the  result  of  such 
Dolse  must  be  attributed  to  his  failure  to 
ecerdse  ordinary  oare  for  his  own  safety, 
which  precludes  a  recovery.  Railway  Oo.  t. 
Byrd  (Sup.)  115  S.  W.  1168,  20  L.  R.  A.  (N. 
S.)  420;  BaUway  Co.  v.  Mathls,  101  Tex. 
842, 107  S.  W.  6S(k 

Hie  views  eopressed  dispose  of  the  whole 
case,  and  assignments  relating  to  the  conrfa 
refusal  to  give  certain  charges  need  not  be 
discussed. 

The  judgment  of  the  court  below  is  af- 
firmed. 


McljAIN  et  al.  v.  PATB  et  al. 

(Court  of  C^vil  Appeals  of  Texas.    Jan.  13, 
19ia  On  Motion  for  Behearing,  Feb. 
3,  19ia) 

1.  exbcutobs  and  adhinzstbatobs  (|  470*)— 
Settxxicent  of  Estate  —  Fbesvhftionb — 
IiAFSB  OF  Tats. 

Under  Rer.  St.  1805.  art  1882,  providing 
that,  when  letters  testamentary  Iiave  once  been 
granted,  any  person  interested  may  proceed  after 
any  lapse  &t  time  to  compel  a  settlement  when 
it  does  not  appear  that  the  administration  has 
been  closed,  the  administration  is  not  closed 
until  the  discharge  of  the  administrator. 

[Ed.  Note.— For  other  cases,  see  Execotors 
and  Administrators,  Cent  Vig.  I  2014;  Dec. 
Dig.  S  470.*3 

2.  EXECUTOBS  AND  ADUtNISTBATOSB  ($  137*)— 

SAX.a  OF  Pebsonaltt— What  Law  Governs. 
Where,  18  years  after  letters  of  administra- 
tion were  granted,  bat  before  final  aettiement, 
the  administTatrix  sold  a  laud  4»rtificate  be- 
longing to  the  estate,  her  rights  and  duties  in 
regard  to  the  sale  are  governed  by  the  law  In 
force  at  the  time  of  sale,  and  not  at  the  time 
lettera  were  taken  out. 

[Ed.  Note.— For  other  cases,  see  Eiecntors 
and  Administrators,  Dec.  Dig.  i  137.*] 

8.  PCBUO  Lands  dk  174*)  —  Land  Cebtifi- 
OATU  —  Natttbe  of  Pbopbstt  —  "Pebsohax. 

PEOPFBTir." 

Land  certificates  prior  to  their  location  are 
"personal  pn^rty,"  whidi  may  be  traoaferred 

as  any  other  chattel. 

[Ed.  Note.- For  other  cases,  see  Pnbllc  Landa, 
Cent.  Dig.  i  552 ;  Dec.  Dig  i  174.« 

For  other  definitions,  see  Words  and  phrasea, 
vol.  6,  pp.  6846-535S:  vol.  8,  p.  7753.] 

4.  executobs  and  adinnibtbatohb  ({  148*)— 
Sale  of  Pbbsomaltt— Collateral  Attack. 
Where  a  sale  of  land  certificate  by  an  ad- 
ministratrix is  collaterally  attacked,  it  devolves 
on  tiie  attaching  [tartiea  to  show  the  absence 
of  s<ane  essential  element,  or  the  existence  of 
some  fact  that  wonld  destroy  the  validity  of 
the  transaction. 

[Ed.  Note.— For  other  cases,  see  Executors 
and  AdmlaUtrators.  Dec.  Dig.  %  14a*] 


5b  EXECUTOBS  Aim  AolDNIBntATOBa  (1 1S8*)- 
Sale  OF  Pebsonaltt— Nbcbssitt  of  Obdu 

OF  COUBT. 

Under  Paschal's  Die,  arts.  661%  5613, 
5629-6631,  5633,  5688.  5^1.  relating  to  settle- 
ment of  estates  of  decedents  and  toe  sale  of 
property  of  the  estate,  whidi  do  not  apecifically 
require  that  an  order  of  court  be  haid  for  the 
aaie  of  personalty,  the  transfer  of  a  land  ce^ 
tificate  by  an  administratrix  before  her  disdutee 
is  valid  without  an  onler  of  court,  though  maw 
18  years  after  lettera  were  taken  out. 

[Ed.  Note.— For  other  cases,  see  Elxecuton 
and  Admlnistratora,  Cent  Dig.  U  69L  tKt5: 
Dec.  Dig.  i  IBS.*} 

6.  Husband  and  Wife  <|  276*)— dwinnim' 

INTEBEST— SUFFICIBNCT  OF  CONVXTANCB. 

Where  the  administratrix  of  an  estate  was 
also  the  widow,  a  sale  by  her  of  a  certificste 
for  a  leaanie  and  labor  of  land  by  a  conrersnce 
redthiK  that  she  sold  as  wife*  widow,  aod  adnun- 

istratrix,  and  conveyed  nnto  the  grantee  for  a 
consideration  paid  a  certain  bounty  warrant  ot 
her  husband  of  which  he  had  perfect  title,  and 
that  she  also  further  conveyed  unto  tJie  said 
grantee  a  league  and  labor  land  certificate,  etc., 
was  suffident  to  convey  her  community  inteieit 
in  such  latter  certificate. 

[Dd.  Note.— For  other  cases,  see  Husband  and 
Wife,  Cent  Dig.  S  1038;  Dec.  Dig.  f  27&*] 

Appeal  from  District  Court,  Panola  Coun- 
ty; W.  C.  Buford,  Judge. 

Suit  by  Julia  A.  McLain  and  others  against 
Alpbonso  Pate  and  others.  From  the  Judg- 
ment rendered,  all  parties  appeal.  Beversed 
and  remanded. 

B.  W.  .Priest,  for  appeHants  Hra.  JToUa  A 
McLain  and  T.  B.  Gone.  J.  H.  Lmg^  tac  ap- 
pellant W.  N.  Hutto.  H.  N.  Nelson  and  M. 
E.  Blchardson,  for  appellees. 

HODGES,  J.  This  suit  was  Instituted  hr 
Julia  A.  UcLaln  and  others  In  1906  sgalnst 
Alphonso  Pat^  Dave  Sh<dar,  and  W.  N.  Hot- 
to,  In  the  form  of  trespass  to  try  titles  to  re- 
cover certain  premises  described  In  the  peti- 
tion. Sholar  disclaimed  any  Intweat  In  the 
land.  Hntto  claimed  a  portion,  whtdi.  br 
agreement  of  the  parties,  was  set  off  to  bha 
in  the  final  disposition  of  the  case,  and  Al- 
phonso Pate  Is  ^own  to  have  been  the  ten- 
ant of  the  app^ees.  Later  In  the  proceed- 
ings B.  B.  Selgler  filed  a  i^ea  of  Interven- 
tion, claiming  the  land;  and  still  late  Vf.  N. 
Selgler,  Mrs.  E.  A.<  Warren,  Flwence  E. 
Walko?,  Mrs.  Ada  Oreen,  and  Mrs.  Emma 
Turner,  all  Joined  by  Uielr  husband^  filed  a 
plea  of  intervention,  allying  ownendilp  of 
the  land  and  the  traancy  of  Pate.  Cp<m  the 
cmieluslon  of  the  testimony,  the  conrt  In- 
structed a  verdict  in  favor  of  the  appellants 
for  one  half  ot  the  land  sued  tor,  and  In 
favor  of  tiie  appellees  tw  the  otfaw  half- 
All  parties  complain  of  this  actl<m  ot  file 
court,  and  have  assigned  emv. 

The  testimony  shows  that  the  land  In  con- 
troversy was  located  by  virtue  of  a  certlfl* 
cate  for  a  league  and  labor  of  land  issued  to 
Mitchell  Carpenter  In  1888.  In  November, 
1840,  Carpenter  conveyed  the  eertlftcate  and 
alt  right  to  the  land  that  mls^t  be  located 
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thereimaer  to  W.  N.  Setgler.  tbrongb  wbom 
the  appellees,  biterretten  bdov,  dalm  HHe. 
W.  N.  Selgler  died  without  evw  havlnc  lo- 
cated the  certlflcate:  In  March,  1864,  his 
■witB,  jDlla  Ann  Selgler,  waa  appointed  ad- 
ministratrix of  hfa  estate  by  the  probate 
court  of  Smith  coonty.  It  does  aot  appear 
from  the  record  before  us  whether  she  ever 
made  a  final  settlement  of  the  estate  and 
procured  a  discharge  from  the  probate  conrt 
Zn  1872  she  conveyed  the  certificate  to  J. 
K.  WUlianis  by  the  following  Infttrament  of 
wrlttaig:  "The  State  of  Texas,  County  of 
Smith:  Know  all  men  by  these  presraits, 
that  I,  Julia  Ann  SIgler,  wife,  widow  and 
Admix.  chF  the  estate  of  my  huiidHtnd  Wm.  N. 
SIgler,  deceased,  of  Tyler,  Texas,  I  being 
now  a  resident  of  Tyler,  Texas,  have  this 
day  contracted,  bargained  and  sold,  and 
these  presents  do  bargain,  sell  and  conrey 
nnto  the  said  John  K.  Williams  of  the  coun- 
ty of  HarrhKm  and  state  ot  Texas,  for  the 
conaideTatlOD  of  tiie  sum  of  fire  hundred  dol- 
lars, to  me  In  hafad  paid  by  the  said  J.  K. 
Williams  (the  receipt  of  which  Is  hereby  ac- 
knowledged), with  a  perfect  title  as  was 
Tested  In  my  said  husband,  the  foUowlng 
land  titles  (viz.):  my  sabl  husband,  'V^.  N. 
^srler'fl  bounty  warrant  No.  2464,  Issued  by 
tbe  Adjt  Genl.  of  the  state  of  Texas,  toe 
^20)  three  hundred  and  twenty  acres  of 
land,  said  Williams  being  folly  authorized 
to  obtain  ttom  the  Commr.  of  the  Qeah  Land 
Office  said  certificate,  and  the  patent  to  the 
lands  located  by  Tlrtne  thereof  at  said  Wil- 
liams* own  discretion,  and  also  I,  the  said 
Julia  A.  Slgler,  further  convey  unto  the 
said  J.  K.  Williams  for  the  aforesaid  con- 
sideration, one  League  and  Labor  Land  cer- 
tificate, tbe  Headrlgfat  of  M.  Carpenter,  No. 
60,  class  No.  1,  issued  by  the  board  of  land 
commissioners  for  San  Augrustlne  county, 
for  one  league  and  labor  of  land  conveyed 
by  the  said  Mitchell  Carpenter  to  my  said 
hnsband  Wm.  N.  Sigler  with  all  and  singu- 
lar the  lands  located  by  virtue  of  the  same 
and  the  Comr.  of  the  Genl.  Land  Office  Is 
hereby  authorized  to  Issue  patent  to  the  said 
J.  Williams  In  bis  own  name  and  to  give 
him  full  control  of  said  certificate  and  trans- 
fers the  lands  or  patent  secured  by  virtue 
of  the  same  unto  the  said  J.  E.  Williams, 
his  heirs,  administrators,  executors  and  as- 
signs with  all  the  appurtenances  thereunto 
belonging  or  in  any  wise  appertaining.  In 
testimony  whereof  I  hereunto  set  my  band 
and  seal,  using  scrowl  for  seal,  this  the  23 
day  of  April,  A.  D.  1872,  one  thousand  eight 
hundred  seventy-two.    Julia  A.  SIgter.  LL. 

e.r 

It  must  be  conceded  that  the  appellants 
hold  under  a  perfect  chain  of  transfers  from 
Williams,  and  that,  If  Williams  by  the  con- 
Tcyance  above  mentioned  acquired  a  title  to 
the  entire  Interest  represented  by  the  certifi- 
cate, they  are  entitled  to  recover  the  land 
sued  for.  Upon  Its  face  the  deed  puiports 


to  coav^  the  entire  Into^st  In  the  certifi- 
cate without  any  reservation  as  '*tbe  wife, 
widow,  and  admtnistratrlx  <tf  *  *  *  Wm. 
N.  Sigler,"  deceased.  This  language  Is  broad 
enough,  If  the  power  existed,  to  convey,  not 
only  the  community  Interest  of  Mrs.  Selgler, 
but  that  of  hev  deceased  husband's  estate^ 
Her  authority  to  make  the  conv^ance  Is  at- 
tacked upon  tbe  ground  that  fbe  ncorA  Alls 
to  show  any  order  of  the  probate  court  di- 
recting tbe  sale,  or  approving  ttie  sale  after 
It  was  made.  About  18  years  had  elapsed 
between  her  anointment  and  thb  date  of 
the  ssla  Under  the  rule  adopted  by  tb» 
courts  prior  to  the  passage  of  the  act  of 
1870  (Laws  187a  c.  81;  Rev.  Glv.  St  1886, 
art  1882),  It  would  In  sudi  an  event  be  pre- 
sumed that  administration  had  been  (dosed, 
and  tiiat  she  was  at  that  time  without  au* 
th<Hi1y  to  further  act  as  the  represoitatlTe 
of  the  estate.  But  since  the  enactment  of 
the  provision  above  refttred  to  no  such  pre- 
sumption wlU  be  Indulged,  and  an  adminls- 
tratl(m  will  not  be  regarded  as  closed  till 
tbe  administrator  is  discharged.  Hackwell 
BlackweU.  86  Tex.  207,  24  8.  W.  888; 
Branch  v.  Hanriffk,  70  Tex.  781,  8  &  W.  fi88. 
The  fiacte  in  evidence  ^owed  but  few  of  the 
proceedings  In  the  probate  court  concerning 
the  Selglor  estate^  There  wen  ordos  set- 
ting <iside  certain  pn^erty  to  the  widow  and 
minor  children  requiring  the  administratrix 
to  make  and  exhibit  and  show  cause  why 
she  should  not  pay  costs,  and  another  con- 
tinuing till  the  next  term  "tbe  case  of  Julia 
A.  Selgler  for  final  settlement  and  distribu- 
tion." The  Inventory  returned  did  not  con- 
tain the  certificate  In  question.  Whether 
there  was  ever  any  supplemental  Inventory 
returned  does  not  appear.  There  was  evi- 
dence which  was  undisputed  that  the  pro- 
bate records  of  Smith  county  had  been 
searched,  and  no  other  orders  or  records  per- 
taining to  this  administration  could  be  found. 
This  testimony  would  seem  to  negative  tbe 
existence  of  any  order  discharging  the  ad- 
ministratrix, as  well  as  any  authorizing  the 
sale  of  the  certificate.  But  was  such  an  or- 
der as  that  last  named  needed  to  convey 
a  good  title  to  the  certificate  at  the  time  tbe 
sale  purports  to  have  been  made?  If  we 
cannot  indulge  the  presamption  from  mere 
lapse  of  time  that  the  administration  was 
closed  in  1872,  and  upon  that  ground  ques- 
tion the  right  of  Mrs.  Selgler  to  further  act 
in  her  representative  capacity,  the  logical 
inference  from  the  testimony  is  that  tbe  ad- 
ministration had  not  been  closed.  If  it  had 
not,  then  she  was  still  clothed  with  all  the 
rights  and  powers  of  an  administrator.  Her 
rights  and  powers  and  the  validity  of  her 
acts  must  be  determined  by  tbe  law  in  force 
at  the  time  she  made  this  conveyance.  The 
probate  law  In  force  at  the  time  of  her  ap- 
pointment in  3854  had  been  superseded  by 
the  act  of  August  IC,  1870,  which  latter  was 
still  in  force  at  the  time  ot  her  conveyance 
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of  the  certificate  to  Williams.  Pascbal's  Dig. 
art  5462  et  seq.;  Gammel'a  Laws  of  Texaa, 
141.  This  act  did  not  require  the. adminis- 
trator to  obtain  an  order  of  the  probate 
conrt  to  sell  the  iwrsonal  property  of  the 
decedent,  except  In  certain  cases.  The  fol- 
lowing proTlslons  of  that  act  appear  to  gov* 
em  the  rights,  duties,  and  powers  of  admin- 
istrators pertinent  to  this  inquiry: 

"Art  6612.  (14^  The  personal  property 
passes  to  the  executor  or  administrator,  to 
be  disposed  of  as  hereafter  provided  for, 
unless  otborwise  ordered  by  the  court ;  and 
a  sale  of  such  property  cannot  be  atitadEed, 
except  for  fraud  in  the  purchaser. 

"Art  6613.  (145)  Real  property  merely 
passes  to  the  possession  of  the  executor  or 
administrator,  to  be  preserved  and  hired  or 
rented,  as  provided  In  sections  one  hundred 
and  fifty  and  one  hundred  and  fifty-one,  to 
be  sold  by  order  of  the  court.  If  necessary, 
for  the  payment  of  debts  undw;  and  if  not 
required  to  be  sold  for  the  payment  of  debts, 
to  be  OMribnted  or  deUvered  up  to  the  pw- 
aom  wtitled  to  the  ranaindsr  of  tlie  estata" 

"Art  5628i  (161)  Ttn  ezacntor  <a  admin- 
Istrator^  aa  soon  as  practicable  attw  the  ap> 
inaiBsmoit,  wbaU  nil,  at  public  or  private 
Bale,  all  the  personal  property  belonging  to 
the  estate,  except  property  exempt  from  forc- 
ed sale,  specific  legacies,  and  personal  pn^ 
etty  necessary  to  carry  on  a  idantatiim  or 
mannfftetory,  giving  wwSk  credit  as  he  may 
deem  most  advantageous  to  the  estate,  not 
exceeding  six  months,  and  taking  notes,  with 
one  or  more  sufficient  sureties,  for  the  pur- 
chase money. 

**Art  0680.  (162>  If  sny  testator  direct 
bis  personal  estate,  or  any  part  thereof,  not 
to  be  sold,  tho  same  shall  be  reserved  from 
sale,  unless  such  sale  be  necessary  for  the 
payment  of  debts. 

"Art  6681.  (163)  The  executor  or  admln^ 
fstrator  shall  keep,  or  cause  to  be  kept,  a 
true  account  of  the  sales  made,  makii^  a  list 
thwectf,  specifying  each  artide  sold,  the  price 
tor  which  It  was  sold,  and  the  name  of  the 
purctaaser,  and  shall  annex  to  such  list  an 
alBdavit,  showing  that  it  is  a  true  account 
of  the  sales  made  by  him  at  the  time  sped- 
fled,  and  shall  file  It  within  thirty  days  after 
the  sale.  Such  accounts  shall  be  recorded, 
after  allowing  one  term  for  objections  to  be 
made  thereto." 

"Art  6633.  (166)  The  executor  or  adminis- 
trator may  sell  any  of  the  personal  property 
of  the  estate  at  private  sale,  if  It  appear  to 
him  to  be  tor  the  Interest  of  the  estate ;  but 
he  shall  be  responsible  for  Its  being  sold  for 
a  fair  price,  and  shall  make  return  of  such 
sale  within  thirty  days." 

"Art  5698.  (230)  If  any  person  desire  to 
obtain  the  possession  merely  of  real  prop- 
wty,  or  to  recover  personal  property,  it  is 
snfflcient  to  make  the  executor  or  adminis- 
trator a  party.  But  the  title  to  land  cannot 
bs  affected  by  a  recovery  In  such  suit" 


"Art  6771.  (304)  AU  proceedings  In  r^ 
tlon  to  the  settlement  partition,  and  distri- 
bution of  estates  of  deceased  persons,  that 
now  remain  unsettled  in  the  coun^  courts, 
where  the  administration  has  been  commenc- 
ed, shall  be  transferred  to  the  district  coort 
of  the  same  county,  and  shall  be  concloded 
under  the  provisions  of  this  act:'  Provided, 
that  no  remedy  to  which  a  creditor  Is  enti- 
tled under  the  provisions  of  the  laws  hereto- 
for9  In  force  shall  be  Impaired  by  this  act 
Proceedings  heretofore  had  in  the  county 
courts  in  matters  of  probate  may  be  revised 
by  motion  In  the  district  court  specifying 
the  errors  or  irr^laritles  sought  to  be  cor* 
rected,  giving  ten  days*  notice  th»«of  to  the 
party  or  parties  adversely  Interested." 

From  the  forcing  It  will  be  seen  that 
there  Is  no  provision  requiring  the  adminis- 
trator to  procure  an  order  from  the  probate 
court  as  a  prerequisite  to  the  ssle  of  posonal 
property.  Land  certificates  prior  to  their 
location  hare  always  been  treated  by  onr 
courts  as  personal  property,  which  may  be 
transferred  as  any  other  chatteL  Dodge  v. 
Litter.  73  Tex.  822,  11  S.  W.  331 ;  Helton  v. 
Tumo-,  38  Tex.  S4.  The  objection  to  this 
conveyance  from  Mrs.  Selgler  to  Williams 
being  In  the  nature  of  a  collateral  attadc  on 
the  sale.  It  devolves  upon  the  appdlees  to 
show  the  absence  of  some  essential  elonent 
or  the  exlBt«ace  of  some  fact  that  would  de- 
stroy the  validity  of  the  transaction.  Fisk 
V.  Norvel.  9  Tex.  18.  58  Am.  Dec.  128;  Hur- 
ley v.  Barnard.  48  Tex.  87 ;  Lyne  v.  Sanford, 
82  Tex.  63,  10  B.  W.  847.  27  Am.  St  Bep.  Ki2. 
This  not  having  been  done,  we  must  bold 
that  the  sale  ^m  Mrs.  S^er  as  the  adr 
mlnlstratrix  of  W.  N.  8eitfa:*8  estate  had 
the  l^al  ^Zect  Dt  passing  title  to  wbatever 
Interest  In  the  certificate  belonged  to  that 
estate. 

We  also  think  the  language  la  Buflidaitly 
comprehoisive  to  convey  her  community  in- 
terest and  thus  invest  Williams  with  the  en- 
tire  ownersh^  It  follows  from  this  that 
the  appellants  had  shown  title  to  all  of  the 
land  sued  for,  and  that  tlie  court  ored  lo 
the  instructlw  glvcai  to  the  Jury. 

In  view  of  the  fact  that  upon  another  trial 
there  might  be  otiur  evidence  obtained  bear^ 
ing  upon  the  issues  Involved,  we  bave  tboo^t 
It  proper  to  remand  the  cause  for  another 
trial.  The  Judgmwt  of  the  district  oouzt  is 
therefore  reversed,  and  the  cause  remanded. 

Motton  for  Blearing. 

In  their  motion  for  rehearing  the  appellees 
appear  to  rely  upon  the  assumption  that  ar- 
ticle 1882,  Rev.  Civ.  St.  did  not  become  the 
law  tilt  1896.  This  provision  originated  la 
1870,  and  appears  as  section  46  of  the  acts 
of  August  15th  of  that  year  (Laws  1870,  c 
81).  At  that  time  it  read  as  follows:  "But 
where  letters  teetamentary  or  of  administra- 
tion bave  once  been  granted,  no  presamptlon 
is  admissible  wblch  is  contrary  to  tbs  iec> 
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ord;  ind  tiie  persons  biterested  In  the  ad- 
mlnlatrattnk  may  proceed,  after  any  lapse  of 
time,  to  compel  a  settlement  of  an  estate 
whlcb  does  not  appear  from  the  record  to 
have  bean  dosed."  Pasctaal'a  Dig.  art  SOOT. 
Upon  the  adoption  of  the  present  Berlsed 
Statutes,  tlie  words,  "no  presumption  Is  ad- 
missible which  is  contrary  to  the  record," 
were  wnltted.  That  clause,  taowerer,  does 
affect  the  qnestlon  here  In  Issue. 
The  moClw  la  oremiled. 


•  SIBVEBT  et  al  t.  UNDERWOOa 

(Gout  of  Civil  Appeals  of  Texas.  Jan.  7,  1010. 
BeheariDS  Denied  Feb.  8,  1910.) 

1.  ApFEAI.  AnD  EbBOB  (§  742*)— ASSIQNUENTS 

OF  Ebbor— Accompanying  Statements  and 

Pbopositions— Necessitt. 

Afialgnments  of  error  as  to  which  there  are 
no  statements  from  the  record  following  the 
propositions  thereunder,  ae  required  by  rule  81 
of  the  Court  of  Civil  Appeals  (67  S.  W.  xvi), 
need  not  he  considered, 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Eriot,  Cent  Dig.  8  8000;  Dec.  DIr.  $  742.*] 

2.  Covenants  d  102*)— Waebantt  of  Titlb 
— Right  to  Sue— Pubohasb  op  Pabahocni 
Title. 

A  contract  between  a  covenantee  and  the 
attorneys  for  the  owner  of  a  paramount  title 
that,  in  case  suit  by  their  client  for  a  tract,  in- 
eluding  that  in  question,  wa«  finally  determined 
in  his  favor,  the  attorneys,  whc  held  only  a 
contract  for  an  undivided  one-fourtb  interest 
in  the  event  of  recoveir.  would  protect  the  cove- 
nantee to  the  extent  uiat  ho  should  receive  out 
of  their  interest  as  much  land  as  he  lost  was 
not  such  a  purchase  of  the  paramount  title  by 
the  covenantee  as  would  authorize  a  suit  on  the 
warranty. 

[Ed.  Note.— For  other  cases,  see  Covenants. 
Cent.  Dig.  S  157 ;  Dec.  Dig.  S  102.»] 

3.  Limitation  of  Actions  (8  47*)— Acobual 
OF  Cause  of  Actions— Bbeach  of  Wab- 
BANTT  of  Tmji. 

Til]  the  final  determination  of  a  suit  in 
favor  ot  the  owner  of  a  paramount  title  against 
n  covenantee  and  his  warrantors,  the  covenantee 
ban  do  cause  of  action  on  his  warranty. 

[Ed.  Note.— For  other  cases,  see  Limltstion 
of  Actions.  Cent.  Dig.  H  2M-25S:  Dec.  Dig.  i 
S  47  ;•  Covenants,  Cent.  Dig.  1  178.] 

4.  LiUITATION  OF  AonoNfl  (|  180*)— Bbkaok 
OF  Wabbantt  of  Titlb  —  Petitiok  ae 
Showiho  Bab, 

It  does  not  appear  from  a  petition  for 
broach  of  warranty  of  title  showing  a  contract 
of  purchase  of  the  paramount  title  that  the  ac- 
tion is  barred  by  failure  to  sue  within  four 
years  from  the  date  of  the  contract,  where  it  is 
hot  stated  when  the  contract  was  made. 

[Ed,  Note.— For  other  cases,  see  Limitation  of 
Actions,  Cent  Dig.  IS  671,  672;  Dec.  Dig.  8 

Q.   PUBADINQ  (I  218*}— I^ICUKBEB—PBESUUP- 

non  IN  Favob  of  Plbamno. 

A  plea  in  the  nature  of  a  general  demur- 
rer is  subject  to  the  rule  that,  as  against  It, 
>ver7  reasonable  intendment  will  be  indulged  in 
favor  of  the  pleading  demurred  to. 

lEd.  Note.— For  other  cases,  see  Pleading, 
[-ent.  Dig.  8  555 ;  Dec  Dig.  S  218.*] 


«.  LnoTATioir  of  AcnoNfl  180*)— Plbad- 
iNo— Dbuubreb  Setting  up  STATtJTE. 
A  defendant,  setting  up  the  statute  by  way 

of  demurrer,  must  show  that,  on  the  face  of 

his  adversary's  pleadings,  the  actlm  Is  barred. 
[Ed.  Mote.— For  other  Itimitation 

of  Actions,  Cent  Dig.  H  671,  m*,  Dec.  Dig.  } 

18a*l 

Appeal  from  District  Court,  Jefferson  Coun- 
ty; li.  B.  Hlghtower,  Jr..  Judge. 

Suit  1^  J.  W.  Underwood  gainst  FraiA 
Sierert  and  others.  A  part  of  the  defend- 
ants were  dismissed  from  the  suit,  and  from 
a  judgment  for  i^lntlfls,  Sierert  and  anotlt- 
er,  the  remaining  defendants,  appeal.  Af- 
firmed. 

Eugene  A.  Wilson  and  M.  S.  DafBe.  for  ap- 
pellants.  A.  D.  Lipscomb,  for  appelleu. 

REESE,  J.  J.  W.  Underwood  brings  this 
suit  in  the  district  court  against  -Frank  Sle- 
vert  and  B.  R.  Norvell,  administrator,  and 
also  the  heirs  of  William  Day,  to  recover  up- 
on covenants  of  warranty  of  title  In  the  sale 
and  conveyance  of  certain  land  by  said  Sle- 
vert  and  Day  to  S.  M.  Scott,  and  by  said 
Scott  to  said  nnderwood.  The  amount  sued 
for  Is  $834,  with  Interest  at  Q  per  cent,  per 
annum  from  March  9,  1899.  The  heirs  of 
Day  were  dismissed  from  the  suit.  Slevert 
and  Norvell,  administrator,  by  their  amended 
Answer  excepted  to  the  petition,  on  the  ground 
that  It  appeared  from  the  allegations  thereof 
that  plalntlCTs  claim  was  barred  by  the  stat- 
ute of  limitation.  Defendants  further  plead- 
ed the  general  issue  and  the  statute  of  limi- 
tation of  four  years  In  bar  of  tiie  action. 
The  exceptions  were  OTerruled,  and  upon  trial 
without  a  Jury  there  was  a  judgment  for 
plaintiff  for  $f^,  from  which  this  appeal  is 
prosecuted. 

The  evidence  was  sufilclent  to  establish  the 
liability  of  defendants  for  the  amount  of  the 
Judgment  Upon  the  issue  of  the  statute  of 
limitation,  which  is  practically  the  only 
ground  relied  upon  on  this  appeal,  the  evi- 
dence, which  was  undisputed,  established 
that  on  March  0,  1899,  H.  L.  Humphrey  em- 
ployed J.  N.  Yotaw  and  J.  D.  Martin  to  bring 
suit  to  recover  a  tract  of  900  acres  of  land, 
part  of  the  D.  Choate  surrey,  entering  into  a 
written  contract  to  convey  to  them  one-fourth 
of  whaterer  land  might  be  recovered  In  such 
litigation.  The  said  900  acres  of  land  In- 
cluded 139  acres  of  the  land  which  had  been 
Bold  by  Sierert  and  Day  to  Scott,  and  by 
Scott  to  appellee,  the  covenants  of  warranty 
In  which  sale  was  the  basis  of  the  suit.  On 
March  7,  1800,  n.  L.  Humphrey,  by  his  said 
attorneys.  Instituted  suit  against  J.  W.  Un- 
derwood. Frank  Sierert,  and  W.  M.  Day  and 
other  defendants  for  said  900  acres  of  land. 
On  May  1,  1901,  J.  N.  Votew  and  J.  D.  Mar- 
tin executed  a  certain  contract  In  writing  as 
set  out  their  said  contract  with  Humphry, 
and  the  flllng  of  the  suit,  and  whereby,  in 
consideration  of  the  payment  to  them  of 
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$1,360  by  J.  W.  Underwood,  tbey  coTenanted 
and  agreed  with  him  that  if  said  suit  was 
successful  In  behalf  of  plalntUt  Humphrey, 
they  would  "see  that  the  decree  taken  seta 
aside  to  said  Underwood,  as  part  of  our  un- 
divided Interest  therein,  an  amount  of  said 
land  equal  in  acreage  to  the  amount  of  said 
900  acres,  which  Is  induded  In  the  N.  ^  of 
subdivision  No.  12  of  the  said  D.  Choate 
league,  being  about  135  acres  more  or  less," 
which  was  the  land  sold  to  Underwood,  in- 
cluded in  said  tract  sued  for.  This  suit  of 
Humphrey  against  Underwood,  Slevert,  and 
Day,  upon  trial  In  the  district  court,  was  de- 
cided in  favor  of  defendants,  but  ui>on  appeal 
to  this  court  this  Judgment  was  reversed 
and  judgment  rendered  in  favor  of  plaintiff 
Humphrey.  However,  upon  receipt  of  the 
mandate  by  the  district  court  It  appears  that, 
by  reason  of  the  agreement  between  Votaw 
and  Martin  and  Underwood,  a  decree  was 
rendered  protecting  Underwood's  title  to  his 
130  acres.  The  Judgment  of  the  Court  of  Civ- 
il Appeals  was  rendered  January  4,  1006,  and 
the  judgment  of  the  district  court  above  re- 
ferred to  on  April  21,  1906.  The  original  pe- 
tition In  the  present  salt  was  filed  May  4. 
1007,  and  with  reference  to  the  matter  re- 
ferred to,  contained  the  following  allegations: 
"That  on  or  about  the  Tth  day  of  March, 
1890,  said  H,  L.  Humphrey,  through  his  said 
attorneys,  filed  suit  against  this  said  plaintiff 
and  others  for  the  said  090  acres  of  land,  and 
this  plaintiff,  then  believing  or  fearing  the 
title  of  the  said  H.  L.  Humphrey  to  be  par- 
amount, was  compelled  to  pay,  and  did  pay, 
to  the  said  J.  N.  Votaw  and  J.  D.  Marthi  the 
sum  of  $1,350  In  cash  as  a  consideration  for 
the  promises  and  agreement  of  the  said  J.  N. 
Totaw  and  J.  D.  Martin  to  protect  this  plain- 
tiff from  dispossession  of  said  139  acres  of 
land,  through  their  one-fourth  interest  in  the 
adverse  title.  That  the  said  litigation  was 
never  finally  determined  until  a  judgment  was 
rendered  by  the  Court  of  Civil  Appeals  of  the 
First  Supreme  Judicial  District  of  Texas,  on 
or  about  the  30th  day  of  March,  1906,  ad- 
judging that  Oie  paramount  title  to  the  said 
900  acres  of  land  was  in  the  said  H.  Tm 
Humphrey,  under  which  Judgment  this  plain- 
tiff would  have  been  dispossessed  but  for  the 
arrangement  with  said  Votaw  and  Martin 
above  detailed." 

It  may  be  said  Id  limine  that  neither  of  the 
three  assignments  of  error  is  so  presented  as 
to  require  consideration,  as  there  Is  no  sem- 
blance of  a  statement  from  the  record  follow- 
ing the  propositions  under  each  as  Is  required 
by  rule  31  (67  S.  W.  ivi).  We  have,  however, 
examined  the  record  sufficiently  to  be  able  to 
see  that  neither  of  the  asslgnmentB  is  well 
taken. 

The  first  asslgnmmt  attacks  the  judgment 
on  the  ground  that  the  evidence  shows  that 
appellee's  suit  was  begun  more  than  four 
years  after  the  accrual  of  his  cause  of  action, 
and  Is  barred  by  the  statute  of  limitation. 
Appellants'  ground  for  this  contention  is  that 


app^ee'B  cause  of  action  arose  at  the  date 
of  the  contract  with  Totaw  and  Martin  here- 
inbefore recited.  Appellants  seek  to  apply  to 
the  facte  of  this  case  the  rule  stated  in  Rawls 
on  Covenants  of  TlUe  (4th  Ed.  p.  16S):  *Tbat 
a  purchase  by  a  covenantee  of  an  outstanding 
paramount  title,  when  that  tlUe  Is  actually 
asserted,  will  constitute  snch  an  eviction  as 
will  entitle  him  to  damages  open  his  cove- 
nants for  qniet  enjoyment  or  of  warrantf. 
measured  by  the  amount  he  has  thus  paid." 
Loomis  v.  Bed^i,  11  N.  H.  74;  Turner  v. 
Goodrich,  26  Vt  700;  Flowers  v.  Foreman,  W 
U.  S.  132,  16  L.  Ed.  407.  The  facts  of  this 
case  do  not  fall  within  this  rule.  App^Iee 
was  sued  along  with  his  warrantors,  and, 
pending  this  suit  did  not  buy  the  paramount 
title,  which  was  held  by  Humphrey,  but  tbe 
effect  of  his  contract  with  Martin  and  Votaw 
was  that  in  tbe  event  that  suit  was  finally 
determined  In  favor  of  the  plaintiff,  they  who 
held  only  a  contract  for  an  undivided  one- 
fourth  Interest  In  the  event  of  recovery  wonld 
protect  Underwood  to  the  extent  that  be 
should  receive  out  of  their  one-fourth  in  tbe 
900  acres  as  much  land,  In  acreage,  as  be  lost 
In  the  suit  It  does  not  require  any  discus- 
sion to  show  that  this  was  not  such  a  pur- 
chase of  the  paramount  title  to  the  139  acres 
conveyed  t6  Underwood  by  Scott  as  would 
authorize  a  suit  upon  the  warranty.  Appel- 
lee's warrantors.  Day  and  Slevert^  as  well  as 
appellee,  were  defendants  in  this  suit,  and 
were  defending  this  title,  and  the  Jadgment 
of  the  district  court  was  In  their  favor. 
Clearly,  In  these  circumstances,  appellee  had 
no  cause  of  action  npon  his  warranty,  until 
the  final  determination  of  that  suit  against 
hluL  It  was  only  upon  such  termination  that 
the  contract  of  Totaw  and  Martin  l>ecame  op- 
erative at  ail. 

The  second  assignment  Is  directed  to  tbe 
action  of  the  court  in  overruling  the  exc^ 
tion  to  the  petition,  on  the  ground  that  it  ap- 
pears therefrom  that  the  cause  of  action  was 
barred  by  limitation.  We  have  set  oat  tbe 
allegations  of  the  petition  on  this  point 
Even  if  these  all^^tions  had  showed  a  par- 
chase  of  the  paramount  title  sufficient  to  give 
appellee  a  cause  of  action  on  the  warrantj 
under  the  rule  above  stated,  wbidi  they  do 
not,  it  is  not  stated  when  this  contract  ms 
made  with  Totaw  and  Martin,  and  therefore 
it  does  not  appear  that  the  suit  was  not  io- 
stltuted  within  four  years  of  such  date.  The 
plea  is  in  the  nature  of  a  general  demnrrer, 
and  subject  to  the  rule  that  as  against  it 
every  reasonable  intendment  will  be  Indoliwd 
in  favor  of  the  pleading  demurred  ta  "A  de- 
fendant, setting  up  the  statute  of  limitation 
by  way  of  demurrer,  must  show  that,  on  tbe 
face  of  his  adversary's  pleadings  the  action  Is 
barred."  Backer  t.  Dall^,  OS  Tex.  287, 1  a 
W.  816. 

There  la  no  merit  In  the  third  assignmeot 
of  error  and  proposition  thereunder.  Tbe  m- 
tire  tract  of  225  acres  was  sold  to  Underwood 
at  |6  per  acre.  There  was  no  claim  nor  sri* 
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deuce  that  tlw  1S9  acres  lost  waa  not  of  equal 
ralae  with  the  rest,  and  the  court  did  not  err 
in  holding  that  this  price  per  acre  wu  the 
proper  measure  of  appdlee's  damafes. 

We  find  Qo  error  in  the  recwd  and  the 
jQdgmrat  la  affirmed. 

Affirmed. 


KRUEGEL  T.  COBB  et  al.  t 

(Court  of  dvH  Appeals  of  Texas.  Jan.  9, 1910. 
Blearing  Dodad  Jan.  29, 1910.) 

1.  Afpeai.  and  Ebror  (I  864*)  — RBvnw  — 

BKA80N8  rOB  RULINO. 

A  mliar  diBmlssing  a  petition  will  not  be 
reversed  because  the  reason  given  therefor  Is 
unsustainable,  where  the  ruling  la  proper  on 
other  gronnda. 

[ESd.  Note.— 'For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i  8408;  Dec  Dig.  {  854.*] 

2.  AfFKAL  AND  BBBOB  (J  10*)-HP]n:iTION  FOB 

Review  as  Phkcludino  Wbit  or  Ebbob. 
The  remedy  by  petition  for  review,  pro- 
vided by  Rev.  8t  1895,  art  1375,  to  obtain  a 
new  trial  of  an  adverse  decree,  is  additional  to 
the  remedy  by  writ  of  error  and  not  precluaive 
thereof;   the  remedies  being  concurrent. 

[Ed.  Note.— For  other  cases,  see  Appeal  end 
Error,  Cent  Dig.  |  86;  Dec.  Dig.  t  10.*] 

3.  New  Tbiai.  (|  166*)  —  pETinoir  Areb 
Term— Statutes. 

Re7.  St  1896.  art  1876.  providing  that* 
where  a  judgment  has  been  rendered  on  servloe 
of  process  by  publication  without  appearance, 
a  new  trial  may  be  granted  by  tlie  court  on  de- 
fendant's application  for  cause,  supported  by  af- 
fidavit, filed  within  two  years  after  the  rendi- 
tion of  judgment,  does  not  apply  when  defend- 
ant has  been  personally  served  or  has  appeared. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  S  246;  Dec  Dig.  9  166.*] 

4.  New  Tbial  (J  196*)— Atteb  Tebm— Time  of 

APFUCATION— NATUBI  of  PBOCEEDinaS. 

In  an  application  for  a  new  trial  made  snb- 
s^uent  to  toe  term  at  which  the  judgment  was 
obtained,  complainant  is  not  confined  to  the 
rules  of  practice  prescribed  by  statute,  but  the 
proceeding  may  be  treated  aa  in  the  nature  of 
an  original  suit  In  equity;  and  If  it  appears 
that  the  Judgment  was  obtained  by  fraud,  acci- 
dent, or  mistake,  without  aujr  want  of  diligence 
of  the  person  against  whom  it'was  render^,  or 
that  by  eitber  of  such  means  the  complaining 
party,  witbout  fault,  was  denied  a  meritorious 
defense,  the  judgment  may  l>e  reopened  and  a 
reexamination  of  the  cause  had  on  its  merits, 
and  such  relief  granted  as  justice  and  equity 
may  demand. 

[Ed.  Note.— For  otber  cases,  see  New  Trial, 
Cent  Dig.  S  246;  Dec  Dig.  {  166.*1 

5.  New  Tbial  (i  166*>— Aftbb  Tkbk— Appu- 
cation— Gbounds— Pebjubt. 

Where  an  application  is  made  for  a  new 
trial  after  the  term,  on  the  ground  tbat  the 
Judgment  was  procured  by  the  false  testimony 
of  the  opposite  party,  the  jwtitloo  must  show 
that  the  perjury  was  not  discovered  until  after 
the  close  of  the  term.  ' 

[EU.  Note.— For  other  cases,  see  New  Trial, 
Cent  Big.  I  247 ;  Dec.  Dig.  S  166.*] 

6l  Nbw  Tbial  {8  166*)- Aftbb  Tbbh— Pm- 
Tioir— Alleoatiokb  as  to  Diligence. 

A  petition  for  a  new  trial,  after  the  term, 
for  denial  of  a  meritorious  defense,  must  not 
only  show  that  complainant  did  not  know  of  the 


defense,  but  that  his  Ignorance  did- not  result 
from  any  lack  of  diligence. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  |  247;  Dec  Dig.  |  166.*] 

7.  Tbebpass  to  Tbt  Titub  (I  41*)— Paoor  of 
Title— Execution  Sale. 

Where,  In  trespass  to  try  title,  complain- 
ant claimed  under  a  constable's  deed  pursuant 
to  an  execution  sale  under  a  judgment  against 
the  common  source  of  title,  proof  of  the  con- 
stable's deed  without  the  judgment  and  exe- 
cution on  which  it  was  based,  or  evidence  of  in- 
ability to  produce  the  same,  and  of  their  con- 
tents, was  insufficient  to  show  title. 

[Eid.  Note.— For  other  cases,  see  Trespass  to 
Try  Title.  Cent  Dig.  M  62,  63;  Dec  Dig.  | 
41.*] 

8.  New  Tbial  <S  166*)- Atieb  Tebm— Peti- 
tion—Reqctisites. 

A  petition  for  a  new  trial  on  equitable 
grounds,  made  after  the  term,  must  show  suffi- 
cient matter  to  have  entitled  the  petitioner  to  a 
new  trial  if  applied  for  daring  the  term,  and 
sufficient  legal  excuse  for  not  having  then  made 
the  applicaUou. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent  Dig.  t  247 ;  Dec  Dig.  {  166.*] 

9.  Nbw  Tbial  (j  166*)— Ama  Txbu— Feh- 
tion— Requisiteh. 

Where  a  petition  in  the  nature  of  a  bill  of 
review  ta  obtain  a  new  trial  of  a  suit  In  tres- 
pass to  try  title  did  not  show  that  complainant 
made  any  motion  for  a  new  trial  at  the  term 
at  which  the  judgment  was  rendered  nor  any 
excoie  for  failing  to  do  so,  the  petition  was  de- 
munable. 

(Ed.  Note^IW  other  cases,  see  New  Trial, 
Cent  Dig.  I  247;  Dec.  Dig.  |  166.*] 

10.  New  Tbial  (8  166*)— Afteb  Tebm— Peti- 
tion—Pebjubt. 

Where  a  petition  in  the  nature  of  a  bill  of 
review  to  obtain  a  new  trial  of  a  suit  of  tres- 
pass to  try  title  alleged  that  the  judgment  was 
obtained  by  the  perluiy  of  certain  witnesses, 
but  did  not  allege  that  complainant  for  any 
reason,  was  prevented  or  unable  to  show  tbe 
falsity  of  the  testimony  at  such  trial,  nor  tbat 
since  the  trial  complainant  bad  discovered  tes- 
timony which  was  unknown  to  him  at  the  time 
of  the  trial,  and  which  could  not  have  been 
discovered  by  the  exercise  of  reasonable  dili- 
gence by  which  the  perjury  could  be  established 
and  a  diiferent  result  produced  on  another  trial, 
but  it  appeared  tbat  complainant  prior  to  the 
trial  was  convinced  that  the  witnesses  were  not 
credible,  but  took  no  steps  to  impeach  them,  the 
petition  was  demurrable. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  8  247;  Dec  Dig.  8  166.*] 

11.  CONSPIBACT   (I  20*)  ^  BXEMPLABT  DAM- 
AGES—ACTUAL  Damages. 

Where  complainant  In  trespass  to  try  dtle 
failed  to  establish  bis  title  or  right  of  posses- 
sion,  he  suffered  no  actual  damage  by  juoKnieDt 
against  him;  and  hence  could  not  recover  ex- 
emplary damages  because  of  an  alleged  conspir- 
acy between  the  defendants  to  prevent  a  recov- 
ery therein. 

[Ed.  Note.— For  other  cases,  see  Conspiracy, 
Cent  Dig.  8  27;  Dec  Dig.  |  20.*] 

12.  Judges  (|  36*)  —  Judioiai.  Acts  — Civil 
Liabilitt. 

A  Judicial  officer  Is  not  civilly  liable  for  his 
judicial  acts  whether  negligently,  willfully,  or 
maliciously  committed. 

[E3d.  Note.— For  other  cases,  see  Judges,  Cent 
Dig.  8  165;  Dec  Dig.  8  36.*] 
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18.  Apfkal  AiTD  Ebbob       78%  7«Z*>— Aa* 

aamavm  or  Bbbob. 

When  aniKmnents  of  «tiot,  pTes«ntiii|r 
ante  and  dlatinct  qneatiraai  an  tspmpea  and 
an  not  accompanied  by  anj  pnpoalttoa,  they 
will  not  be  TOTiewed. 

[Bd.  Note.— For  other  caaea.  aea  Appeal  and 
Error,  Cent  Dig.  H  3000,  8028;  Dec.  Dl^  H 
786,  742.«] 

14.  PuADiNo  (i  22S*)— AunrmnHT  —  Anna 

Dehubbbb  Sustained. 

Where,  after  the  Bostaiaiae  of  a  general  de- 
murrer to  complainant's  original  petition,  he 
was  granted  leave  to  file  an  amended  or  anp- 
plemental  petition,  under  which  permiasion  he 
presented  two  aupplemental  petitions,  neither 
of  which  strengthened  hU  case  and  to  which  a 
general  demnrrer  was  again  eastained,  the  court 
was  justified  in  refusing  leave  to  file  further 
amendments. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  91  5T5-582;  Dec  Dig.  «  225.*] 

Appeal  from  District  Court,  Dallas  Count? ; 
J.  C.  Roberts,  Judge. 

BUI  of  review  by  Herman  Kruegel  against 
Charles  C.  Cobb  and  others.  From  a  decree 
dismissing  the  bill  on  demurrer,  complainant 
appeals.  Affirmed. 

Hmnan  Emegel,  for  appellant  Cobb  & 
Averr,  for  appellees. 

'  TAXSOT,  J.  This  la  a  proceeding,  styled 
a  *'blll  of  review/'  Instituted  by  the  appel- 
lant  against  Chas.  0.  Cobb,  John  M.  Avery, 
J.  P.  Uurpby,  Chas.  F,  Bolana,  and  Thomas 
r.  NaOi,  in  tb»  district  court  of  the  Fonr^ 
teenth  Judicial  district  of  Texas,  to  set  aside 
a  Judgmeat  rendered  in  said  court  May  1, 
1002,  In  cause  No.  20.444^  in  which  the  ap> 
p611aat  herdn  was  plaintiff  and  ttie  said 
Chas.  a  Cobb  and  John  SI.  Avery  were  de- 
fendants, and  to  grant  appellant  a  new  trial 
of  BaiA  causes  In  addition  to  the  foregoing 
relltf.  aiveUant,  upon  general  allegations  of 
CQlliition  between  Cobb  and  Aveiy  and  the 
presiding  Judge,  and  of  folse  testimony  giv- 
en by  Mnrplqr  and  Bolanz.  to  defeat  a  fair 
trial  of  said  cause  No.  20,444,  praya  Judg- 
ment her^  for  actual  damages  in  the  sum 
of  $6,000  and  exemplary  damages  in  the  sum 
of  flO,000  against  all  of  said  defendants. 
His  pleadings  are  very  volumlnoiu,  covering 
100  pages  of  the  record  seat  to  this  court, 
and  purport  to  set  out  all  the  pleadings  filed, 
all  the  material  evidence  introduced,  and  all 
the  proceedings  had  In  the  wiginal  suit  men- 
tioned. Said  pleadings  allege,  in  substance, 
tlutt  appellant* a  suit  No.  20,444  was  an  ac- 
tion of  trespass  to  try  title  for  the  recovery 
of  a  lot  and  the  improvements  thereon  sit- 
uated on  Ualn  street,  In  the  city  of  Dalkis, 
house  No.  263;  that  upon  the  conclusion  of 
the  evidence  in  the  trial  of  said  cause  the 
court  Instructed  the  Jury  peremptorily  to 
return  a  vttdlct  for  the  defendants  Cobb  and 
Avery,  which  was  done  and  Judgment  enters 
ed  accordingly ;  that  appellant  prosecuted  a 
writ  of  error  from  said  jndgnmit  to  the 
Court  of  Civil  Appeals  for  the  Fifth  Supreme 


Judicial  District  of  Texas,  which  was  by 
said  court  dismissed,  because  antellant  foil- 
ed to  file  printed  brl^  in  said  court;  that 
after  said  writ  of  error  was  dismissed  by  the 
Court  of  Civil  Appeals,  and  on  April  2S,  1904, 
appellant  filed  this  proceeding  in  the  district 
court  of  the  Fourteenth  Judicial  dIstricL  It 
Is  further  averred  in  appellant's  pleadings 
herein.  In  substance,  that  the  petition  in  his 
suit  of  trespass  to  try  title  showed  that  Mur- 
ptiy  A  Bolanz  was  a  copartnership  firm  com- 
posed of  J.  P.  Murphy  and  Chas.  F.  Bolanz, 
and  that  said  firm  formerly  owned  the  lot 
sued  for  in  said  action;  that  on  July  2S, 
18&&,  said  Murphy  ft  Bolanz,  pretmding  to 
be  insolvent,  executed  a  fraudulent  gmeral 
assignment  purporting  to  convey  all  their 
property  not  exempt  by  law  to  one  B.  T. 
Longbborouflii  as  assignee  for  the  benefit  of 
accepting  credltora;  that  Mrs.  J.  D.  Hard- 
ing, under  whom  aiv^llant  daimB,  ma  a 
creditor  of  nld  Murphy  ft  Bolanz,  but  did 
not  accept  under  th^r  assignment ;  tlat,  to- 
stead,  she  sued  oca  her  claim  amonntliig  to 
1180,  and  recovoed  Judgment  thertfbr  tat 
December,  1883 ;  that  ^e  caused  an  encu- 
tlon  to  be  issued  on  said  Jndgmoit,  which 
was  levied  on  the  lot  sued  for  in  appdlant'i 
original  suit  of  trespass  to  try  title  and  sold 
by  virtue  of  said  execution  on  Februazy  4^ 
1894;  that  Mrs.  Harding  became  the  par- 
diaser  of  said  lot  at  said  sale  and  received 
a  deed  therefor  which  was  pnqwrly  acknowl- 
edged and  duly  recorded;  that  on  Febraaiy 
1, 1884,  while  said  asslgnmmt  was  still  pod- 
ing.  Murphy  and  hto  wlfft  and  Btdans  and 
wife  fraudulently  sold  and  conv^ed  said  lot 
to  defendants  Cobb  and  Avery      deed  doly 
recwded,  which  deed  recited  a  comsldentloa 
of  flStOOO;  ¥6,500  cash  and  balance  on  time; 
that  said  petition  farther  showed  that  oo 
said  1st  day  of  February,  1884,  the  said  Cobb 
and  Av^  also  purdiased,  or  pretended  to 
purchase,  said  property  from  E.  T.  Lou^ 
borough,  assignee  of  Murphy  &  Bolanz  for 
$1 ;  that  said  convinces  to  Cobb  and  Aveiy 
were  made  to  defraud  the  credlton  of  ilW' 
phy  &  Bolanz,  whldi  was  w^  known  to 
Cobb  and  Avery  at  the  time  of  the  execution 
and  delivery  of  said  deeds.   Appellant's  pe> 
tltlon  in  this  suit  further  set  out  the  anawa 
filed  by  Cobb  and  Avery  In  appellant^s  aaid 
action  of  tre^ass  to  txV  title,  which 
that  they  plead  In  said  suit  not  guilty,  the 
stetutes  of  limltatifm  of  three  and  five  years, 
and  that  any  cause  of  action  which  appellant 
and  those  under  whom  he  claimed  title  may 
have  ever  had  growing  out  of  the  frauds  al- 
leged in  bis  petttl(Hi  in  said  suit  arose  mon 
than  four  years  before  the  commoKeoteit 
of  said  suit,  and  therefore  barred  by  the  stat 
ute  of  limitation  of  four  years;  ttiat.  In  re* 
ply.  appellant  by  supplemental  petltloo  plead- 
ed that  the  acts  of  fraod  set  up  by  hhn  could 
not  have  been  discovered  earlier  than  18D9^ 
and  that  up  to  the  middle  of  the  year  18S0 
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Mn.  Oudln^  from  whom  he  bought,  was  ft 
married  woman;  that  Marphy  &  Bolanz  In 
SeptembOT,  1898,  filed  a  rolnntary  petltloD 
In  bankmptcy,  and  June  8,  1889,  were  duly 
discharged;  that  they  were  not  bankrupt 
In  1888)  but  were  able  to  pay  all  their  debts, 
and  that  they  had  notoriously  failed  to  sur- 
rmder  all  or  any  of  their  valuable  property 
to  the  bankrupt  court  for  the  benefit  of  cred- 
'itors.    FollowlDff  the  allegations  showing 
what  the  pleadbiga  of  the  parties  were  In 
the  treqpasa  to  try  title  suit  appellant's  pe> 
tltlon  herein  pntports  to  set  out  substantially 
all  the  material  erldence,  oral  and  documen- 
tary, adduced  on  the  trial  of  said  suit,  and 
then  dtargea  tiiat  the  testimony  of  Cobb  and 
ATery  glv&a.  on  said  trial,  to  the  effect  "that 
there  was  no  flraud  In  this  trade  so  far  as 
Cobb  and  Avery  were  concerned,  and  that 
they  had  no  notice  or  knowledge  of  any 
fnuA  by  any  one  else,  and  that  Cobb  and 
ATery  had  no  noUce  or  knowledge  of  any 
fraud  In  the  asalgnmcait  of  Murjdiy  ft  Bolans 
cannot  be  bdlered  by  honest  and  Intelligent 
naen,"  and  the  testlnKmy  of  Murphy  and  at 
Bolams  to  the  ^ect  that  "tb^  were  still 
partners  conducting  a  general  real  estate 
business  in  Qie  dty  of  .Dallas  and  as  such 
bad  never  ceased  to  do  business  in  their 
building,  253  Main  street  that  we  intended 
thm  (meaning  at  the  time  when  they  bought 
the  lot  and  buUt  the  bnUdlng,  253  Main 
street)  to  make  It  our  business  homestead, 
and  we  always  dalmed  it  as  our  burioess 
bomestead  ftom  that  time  up  to  February  1, 
1884,  whea  we  sold  the  property  to  Cobb  and 
Avery  and  never  abandoned  it  as  onr  busi- 
ness bomestead,  end  always  conducted  our 
business  In  said  building  and  never  closed 
It,  that  their  assignment  on  July  25,  1883, 
was  not  a  prearranged  and  fraudulent  as- 
signment, and  that  they  were  not  aware  of 
an  assignment  until  advised  by  tbeir  attor- 
neys on  the  day  they  made  It,  on  July  25, 
1803,"  was  false  and  uttered  to  deceive  and 
mislead  the  Jury  and  the  court  Appellant's 
petition  charges  that  Judge  Nash,  who  pre- 
sided at  the  trial  of  appellant's  eald  action 
of  trespass  to  try  title,  "was  partial  and 
biased  against  plaintiff  and  unusually  favor- 
ably disposed  towards  defendants  Cobb  and 
Avery  and  their  coKwnspIrators,  Murphy  & 
Bolanz,  and  that  Judge  Nash,  to  prevent  a 
true  verdict  of  the  jury  in  favor  of  plaintiff 
against  defendants,  conspired  and  colluded 
with  defendants  Cobb  and  Avery  and  their 
witnesses  against  Eruegel  and  against  law 
aod  undermined  the  principles  of  the  jury 
■ystem.  and  under  a  peremptory  charge,  by 
■ophistry,  under  pretense  of  color  of  law, 
wlllfnlly,  wrongfully,  and  unlawfully  tres- 
passed on  plaintUTs  constitutional  rights  and 
on  the  field  and  functions  of  the  Jury,  and 
willfully  and  wrongfully  and  unlawfully 
nsnrped  to  himaelf  the  duty  and  functions  of 
the  jury  to  head  off  and  circumvent  a  fair 
trial  and  a  tnie  vwdict  by  a  Jury  ot  plain- 


tiff's peers — which  conspiracy,  collusion,  and 
actions  of  tbh  court  are  not  errors,  but  will- 
ful, actionable  wrongs  that  cannot  be  reached 
or  cured  by  appeal."  The  petition  concludes 
with  a  prayer  for  a  rehearing  of  his  tres- 
pass to  try  title  suit ;  that  the  Judgment  ren- 
dered therein  be  set  aside  and  annulled ;  that 
In  lieu  thereof  that  he  have  Judgment  for 
the  property  therein  sued  for ;  and  that  on 
account  of  the  conspiracy  and  wrongs  al- 
leged he  have  Judgment  against  all  the  de- 
fendants herein,  namely,  Cobb,  Avery,  Mur- 
phy. Bolanz,  and  Nash,  for  the  sum  of  95,000 
as  actual  damages  and  $10,000  as  exemplary 
damages. 

It  appears  from  appellant's  pleadings  that 
a  general  demurrer  to  his  "original  peUtlon 
for  bill  of  review"  was  heard  and  sustained 
December  16,  1007,  by  Hon.  Chas.  F.  Tudcer, 
sitting  as  special  Judge,  and  aj^pdlant  granted 
leave  to  file  an  amended  or  supplemmtal  p» 
tltlon ;  that  under  the  leave  so  granted  appel- 
lant filed  two  snppl«nental  petitions.  The 
first  covering  about  19  pages  of  the  record, 
was  filed  October  26,  1908,  and  the  second, 
covering  about  7  pages,  was  filed  November 
6,  1908.  These  supplemental  petitions  In  a 
large  measure  reiterate  the  chaises  of  con- 
spiracy, collusion,  fraud,  aud  perjury  all^^ed 
In  appellant's  original  petition  herein,  and,  in 
addition  thereto,  aver.  In  snlwtance,  that  ap- 
pellant's petition  In  his  said  trespass  to  try 
title  suit  presents  on  Its  face  a  valid  and 
meritorious  cause  of  action ;  that  the  Judg- 
ment In  said  suit,  which  Is  by  this  proceeding 
sought  to  be  set  aside,  was  obtained  by  fraud 
or  mistake  of  the  court  and  false  swearing 
of  witncHBsee  in  a  manner  that  could  not  have 
been  anticipated  appellant  and  over  which 
be  had  no  control  and  to  whidti  he  had  in  no 
way  contributed;  that  ap[)ellant  claims  the 
property  la  queetlon  under  a  better  legal 
valid,  prior,  and  superior  title  than  the  de- 
fendants In  said  suit  obtained  by  him  for 
a  valuable  consideration  from  Mrs.  J.  B. 
Harding,  a  married  woman,  though  living 
separate  and  apart  from  her  husband,  whose 
whereabouts  she  does  not  know ;  that  after 
having  learned  the  fraud,  deception,  aud  coq- 
cealment  of  the  fraud  of  Murphy  &  Bolana, 
Cobb  and  Avery,  and  many  others  concerning 
said  property  and  other  matters  incident 
thereto,  he,  appellant  paid  her  the  price  she 
asked,  and  ahe  by  quitclaim  deed,  duly  exe* 
cuted  and  delivered,  sold  and  conveyed  to  ap- 
pellant all  her  right,  title,  an  interest  In  aald 
property.  The  defendants  answered  herein 
by  a  general  demurrer  and  general  denial. 
On  November  7, 1908,  the  case  was  called  for 
trial,  and,  upon  presentation  of  defendants* 
general  demurrer.  It  was  sustained,  and,  the 
court  having  refused  to  allow  appellant  to 
again  amend  his  pleadings,  the  cause  was  dl» 
missed,  to  which  action  of  the  court  the  ap- 
pellant excepted,  and  now  has  the  case  beCors 
this  court  on  appeal. 

We  shall  not  quote  and  discuss  in  detail 
the  several  assignments  of  error.  The  priu^^ 
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clpal  qnestloD  Involved  is  whether  or  not  the 
appellant's  petition  fOiowB  npoif  Its  face  that 
he  Is  not  entitled  to  the  relief  sought.  In  ex- 
planation of  a  bill  of  exception  reserved  by 
the  appellant  to  the  court's  action  in  sustain- 
ing appellee's  general  demurrer  and  dismiss- 
ing his  case,  the  presiding  Judge  states  that 
said  demurrer  was  sustained  "on  the  theory 
that  this  Is  a  suit  to  set  aside  a  judgment 
obtained  in  the  court  at  a  former  term,  1902, 
an  a[^>eal  from  which  was  dismissed  in  the 
honorable  Court  of  Appeals  on  February  13, 
1904";  and  appellant  Be«ns  to  Insist  that,  un- 
less the  court's  mllng  can  be  sustained  on 
the  ground  t^at  because  he  prosecuted  an 
appeal  from  eald  Judgment  he  Is  thereby  pre- 
cluded from  maintaining  this  proceeding,  the 
case  ought  to  be  reversed  and  r^anded  for 
trial.  We  are  of  the  opinion,  however,  that 
appellant's  petition  shows  on  Its  face  that 
he  is  not  entitled  to  a  new  trial  of  bis  suit 
of  trespass  to  try  title  against  Cobb  and 
Avery,  and  hence  the  court's  action  in  respect 
thereto  must  be  sustained,  no  matter  wheth- 
er he  gave  the  correct  reason  therefor  or  not. 
Rulings  of  the  courts  when  broo^t  in  re- 
view before  a  higher  tribunal,  have  frequent- 
ly been  upheld  for  reasons  entirely  different 
from  those  upon  which  such  ruUi^  were 
based.  Missouri,  Kan.  ft  Tex.  Ry.  Co.  v. 
Wnggoner  (Sup.)  115  S.  W.  1172.  What  effect 
the  prosecution  of  an  appral  or  writ  of  error 
from  the  Judgment  rendered  In  appellant's 
satd  trespass  to  try  title  suit  has  upon  bis 
Tight  to  reopen  said  Judgment  in  this  suit  we 
deem  it  unnecessary  to  determine.  It  has 
been  held,  however,  by  the  Supreme  Court  of 
this  state  that  the  remedy  by  petition  for  re- 
view given  under  a  statute  very  simitar  to 
article  1375,  Rev.  St.  1895,  our  present  stat- 
ute upon  the  subject,  was  additional  to  the 
remedy  by  writ  of  error,  and  not  preclusive 
thereof,  and  that  said  remedies  are  concur- 
rent. Chrisman  v.  Miller,  15  Tex.  159;  Doty 
V.  Moore,  16  Tex.  692.  But  the  appellant's 
right  to  reopen  the  judgment  as  prayed  for 
In  the  present  case.  If  any  he  has,  Is  not  giv- 
en by  article  1375,  nor  by  any  other  provision 
of  our  statute.  Article  1375  reads  as  follows: 
"In  cases  In  whl<A  Judgment  has  been  render- 
ed on  service  of  process  by  publication,  when 
the  defendant  has  not  appeared  in  person  or 
by  an  attorney  of  his  own  selection  a  new 
trial  may  be  granted  by  the  court  upon  the 
application  of  the  defendant  for  good  cause 
shown,  supported  by  affidavit,  filed  within  two 
years  after  the  rendition  of  such  judgment" 
The  efTect  of  this  statute,  as  Is  clearly  ex- 
pressed by  its  language,  is  to  allow  two  years 
In  which  to  make  application  for  a  new  trial 
in  suits  where  service  is  bad  upon  the  defend- 
ant by  publication,  and  this  only  when  the 
defendant  has  neither  appeared  In  person  nor 
by  an  attorney  of  his  own  selection.  It  has  no 
application  when  the  defendant  has  been  per- 
sonally served  with  citatltm  or  when  he  ap- 
pears In  person,  or  by  an  attorney  selected  by 
blm.   It  teems  to  b«  wAl  established,  bow- 


ever,  by  the  dedslona  that  In  appUcatiiHis  for 
a  new  trial  made  subsequent  to  the  torn  at 
whldi  the  Jndgment  was  obtained  the  cmd- 
plalnant  is  not  confined  to  the  rules  of  pnc- 
tlce  prescribed  by  the  statute.  The  proceed- 
ing may  be  treated  as  one  In  the  nature  of  an 
original  suit  in  equity,  and  whatevn  would 
be  the  subject  of  equitable  cognizance  would 
be  of  like  cognizance  in  a  suit  for  a  new  trial 
If,  In  such  a  case,  it  appears  that  the  Judg- 
ment waa  obtained  by  fraud,  accident,  or  mis- 
take, without  any  want  of  diligence  on  the 
part  of  the  i)erson  against  whom  it  was  ren- 
dered, or  either  of  such  means  the  com- 
plaining party,  without  his  fault  or  neglect, 
was  denied  a  meritorious  defense,  onr  district 
courts,  In  the  exercise  of  their  equitable  pow- 
ers, may  reopen  the  case,  and  by  a  reexam- 
ination of  It  on  its  merits  grant  such  relief  as 
equity  and  justice  may  demand.  Overtcm  t. 
Blum,  50  Tex.  417 ;  McMurray  v.  McMurraj, 
67  Tex.  666,  4  S.  W.  357.  If  relief  Is  sougbt 
on  the  ground  that  the  Judgment  was  procor- 
ed  through  the  false  testimony  of  the  oppo- 
site party.  It  must  appear  by  the  allegations 
of  the  petition,  or  be  fairly  or  reasonably  in- 
ferred therefrom,  that  the  falsity  of  the  tes- 
timony was  Dot  discovered  until  after  the 
close  of  the  term  at  which  such  judgment  waa 
rendered;  or  If,  because  of  the  denial  of 
some  meritorious  defraise  to  the  action.  It  is 
not  sufficient  that  the  complainant  did  not 
know  of  such  ground  of  defense,  but  It  must 
appear  that  Ignorance  of  the  defense  did  not 
result  from  any  lack  of  dlllgmce  on  his  part 
As  before  stated,  appellant's  petition  allies, 
in  effect,  that  the  Judgment  rendered  against 
him  In  his  suit  of  trespass  to  try  title  against 
Cobb  and  Avery  was  the  result  of  folse  tes- 
timony given  by  Murphy  &  Bolanz  on  the 
trial  of  that  case,  and  a  conspiracy  entered 
Into  between  the  several  defendants  In  this 
suit  to  circumvent  and  defeat  a  fair  trial. 
His  pleadings,  as  has  been  seen,  also  aver  that 
he  claimed  title  to  the  property  which  was 
Involved  In  the  trespass  to  try  title  suit 
through  Mrs.  Harding,  who  purchased  said 
property  at  a  constable's  sale  made  on  Felv 
ruary  6,  1894,  by  virtue  of  an  execution  lasn- 
ed  upon  a  Judgment  in  her  favor  against 
Murphy  &  Bolanz,  and  purports  to  set  oat 
the  evidence,  oral  and  documentary,  adduced 
on  the  trial  of  said  suit  We  have  carefully 
examined  the  record,  and  the  only  evld«ice 
we  find  that  was  offered  in  support  of  bis 
claim  of  title  Is  a  constable's  deed  purporting 
to  convey  the  lot  and  premises  sued  for  by 
him  as  the  property  of  Murphy  &  Bolanx  to 
Mrs.  J.  E.  Harding,  and  a  deed  fircHn  the  said 
Mrs.  Harding  to  him.  Neither  the  Jndgment 
In  favor  of  Mrs.  Harding  against  Uurphr 
ft  Bolanz  nor  the  execution  under  which  the 
property  sought  to  be  recovered  was  sold 
appears  to  have  been  Introduced.  Nor  do  w« 
find  that  any  testlmoily  was  offned  Showhtg 
or  tending  to  show  the  loss  or  destructloii  of 
said  judgment  and  execution,  or  that,  for  any 
reason,  tta^  could  not  be  produced.  Neithtf 
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4o  we  find  any  teettmoiijr  prorlng  the  cod- 
tentv  cKf  wld  Judgment  or  eucntlfnL  The 
parties  claimed  tltte  to  tbe  property  throv«ta 
Mnrptay  ft  Bolans  as  comnxm  source,  and 
the  IntrodncOon  In  erldoice     lails  judgmoit 
and  execntlon  of  proof  of  Inability  to  pro* 
duce  tbem  and  of  their  content*  was  India- 
penaable  to  appdlanta  rt^t  to  noovee. 
Without  proof  of  his  powOT  to  sell,  a  ahraUTs 
or  conatobl^s  deed  mnst  be  treated  as  a  nnl^ 
Ilty,  and,  xinleeB  It  Is  snpported  by  the  Jndg- 
m&at  and  execntlon,  It  will  conT^  no  title. 
Wofford  T.  McElnnft,  28  Tex.  86.  76  Am.  Dee. 
B8 ;  Ltiand  t.  Wilson,  84  Tex.  79.  No  effort 
to  deralgn  title  beyond  this  conunon  soorce 
■eans  to  have  been  made.  Again,  it  la  well 
settled  by  the  decMona  of  this  state  that  a 
petition  based  <m  equitable  groonds  for  a  new 
trial  and  made  ntter  the  adjonmmait  of  the 
tram  of  court  at  which  the  caae  was  tried 
and  Judgment  rendered  mnst  show  sufficient 
mattor  to  hare  entitled  the  applicant  to  a 
new  trial  If  andled  for  at  the  term  at  whldb 
tbe  Judgment  was  reoidered,  and  also  a  suffi- 
cient legal  ucuse  for  not  haTing  made  the 
applicatlcm  during  such  term.    Gobs  t.  Me- 
Claren,  17  Tex.  12a  67  Am.  Dec.  646;  Cook 
V.  De  La  Garza,  13  Tex.  432;  Hough  t.  Ham- 
mond, 36  Tex.  657;  Bagadale  t.  Green,  86 
Ter.  198.   App^BDt's  petition  In  this  suit 
does  not  show  that  be  compiled  with  thU 
mle.  Indeed,  he  does  not  show  that  he  made 
any  motion  for  a  new  trial  In  tbe  or^^nal 
mlt  of  trespass  to  try  title  at  the  term  of 
tbe  court  at  which  the  Judgment  therein  was 
rendered.   Nor  does  he  show,  or  attempt  to 
show,  fibs  this  was  not  d<me.   It  therefore 
follows  that  for  the  first  above  atoted  reason 
It  was  not  (mly  propn  but  became  the  duty 
of  the  trial  Jnc^  to  Instruct  the  Jury  to  re- 
turn a  Terdlct  in  said  suit  for  the  defradanto 
Cobb  and  Arery ;  and  tor  both,  or  eith»  of 
the  foregoing  reasons,  the  goieral  demurrer 
urged  in  thto  suit  was  properly  sustained. 
Whether  the  property  sued  fW  Iqr  appelant 
In  his  said  suit  of  treepass  to  try  title  was 
at  the  time  of  tlie  execution  sale  under  which 
appellant  claims  the  buedness  homestead  of 
Mmphj  ft  B(dans  became  a  question  on  the 
trial  of  said  suit;  and  that  It  was  such 
homestead  up  to  the  22d  day  ct  July,  18^  is 
clearly  established,  we  think,  hy  the  undis- 
puted evidence,  but  whether  <m  that  date  It 
was  abandoned  and  ceased  to  be  the  busi- 
ness homestead  of  said  parties  was  probably 
an  issuable  fact    We  are  Inclined  to  the 
oplnioc,  however,  that  the  preponderance  of 
the  evidence  of  probative  force  tended  to  es- 
tabllA  the  native  of  the  question,  but  we 
do  not  base  our  dedslon  upon  that  ^ase  ol 
tbe  case. 

We  are  also  of  the  opisdan  that  the  auc- 
tions of  appellant,  to  the  eCCect  that  the  Judg- 
ment sought  to  be  vacated  in  this  proceed- 
li^  was  obtained  by  the  fSIse  tastlmoiiy  of 
J.  P.  Unrphy  and  Chas.  F.  Bolans,  are  in- 
Biifflcl«it  to  authorise  the  granting  of  a  new 
trial,  and  were  thwetore  subject  to  appel- 


lee^ general  demurrer.  This  testimony  re- 
lated to  dtfenses  arlidng  oa  the  pleadings 
filed  hy  Cobb  and  Avery  in  the  original  flult, 
and  to  grant  a  new  trial  on  the  allegatlcms 
that  said  testimony  wu  false  would  result 
in  allowing  appellant  to  try  over  again  a 
case  which  had  before  been  adjudicated  be- 
tween the  same  parties  after  notice,  appear^ 
a  nee,  and  an  opportunity  for  a  foil  hearing, 
fMlomd  by  an  adjudication  ujKm  the  evi- 
dence offered  in  support  of  said  defenses. 
Tlie  allegatlcms  do  not  presoit  a  case  calling 
for  an  application  of  the  established  principle 
of  Jurisprudence  that  courto  of  Justice  have 
power  in  a  proper  proceeding  to  set  aside  or 
annul  ttielr  Judgments  whenever  it  an^ears 
tliat'  an  Innocent  party  without  notice  has 
been  aggrieved  by  a  Judgment  obtained 
against  him  without  his  knowledge  or  fault 
by  the  fraud  ot  the  other  party.  The  alle* 
gationa  of  appellant  are  simply  to  the  ^ect 
that  certain  testimony  given  by  Murphy  ft 
Bolans  and  possIUy  Cobb  and  Avery  on  tbe 
trial  <hC  his  tre^nss  to  try  title  suit  In  rela- 
tion to  queetlons  therein  involved,  and  In 
which  the  Judgnient  sought  to  be  vacated  1^ 
this  proceeding  was  rendered,  was  false.  He 
does  not  all^  that  for  ai^  reason  he  was 
prevented  or  unable  to  show  the  falsity  of 
said  testlmimy  in  tbe  trial  of  said  suit,  nor 
does  It  appear  that  since  said  trial  he,  has 
discovered  testimony  which  mts  unknown  to 
him  at  the  time  ot  the  trial  and  which  could 
not  have  been  discovered  in  the  exerdae  of 
reasonable  diligence  on  Us  part  by  which  the 
falsity  of  said  testtmony  can  be  estetdlshed 
and  a  different  result  produced  upon  anotiier 
trial.  On  the  contrary,  hy  the  testlmtmy  of 
app^ant,  given  <m  Ihe  trial  said  original 
suit,  it  appears  that  he  discovered  in  1899, 
long  before  lie  brought  his  suit  ai^lnst  Cobb 
and  Avery  tor  the  lot  and  premises  described 
in  his  petlti<m  in  said  suit,  facte  and  cir- 
cumstances which  convinced  him  that  J.  P. 
Murphy  and  Chas.  F.  Bolans  could  not  be 
believed  on  oath,  and  hence  should  have  been 
pr^red  with  such  testimony  as  he  could 
produce  to  impeach  said  witnesses  or  to  rebut 
any  material  testimony  given  tfaem  on  the 
material  Issues  raised  by  the  pleadings.  If 
granttiq;  a  new  trial  of  said  suit  of  tres- 
pass to  try  title  upon  aK>tilanf  s  auctions 
that  the  Judgment  thoreln  waa  procured  by 
the  false  testimony  of  Murphy  and  Btdans 
the  case  should  again  be  tried  on  practically 
the  same  evldmce  and  again  result  to  a 
Judgment  unfavorable  to  appellant,  for  the 
same  reastm  as  Is  now  presented,  he  could 
again  Insist  that  such  Judgment  be  vacated, 
and  80  on  Indefinitely.  A  Judgment  «tnnot 
be  called  In  question  on  the  ground  of  fraud 
In  Itt  procurement  Ui  a  separate  and  Inde- 
pmdent  suit  subsequmtly  brought  between 
the  same  parties,  whm  it  appMrs  that  the 
said  Judgment  was  entered  after  due  notice 
to  the  adverse  party,  followed  by  an  adjudi- 
cation upon  the  evidence  ofTered  in  suppwt 
of  the  allegatUms  in  the  first  suiL  Qreaie 
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Qnesa,  2  Gray  (ICan.)  861,  61  Am.  Dec: 
464.  Nor  do  the  allegatkmB  In  thlB  salt  show 
iny  cause  of  action  against  the  appellees  for 
the  actual  and  exemplary  damages  son^t  to 
be  recorered  on  the  theory  that  there  was  a 
conspiracy  entered  Into  between  the  appellees 
to  defeat  hy  false  teatlmraiy  and  the  partial- 
ity of  the  trial  judge  a  fair  trial  of  appel- 
lant's original  suit  against  Ck>bb  and  Arery. 
The  claim  made  tor  such  damages  Is  eri- 
dently  based  upon  the  alibied  fact  that  by 
reason  of  the  conspiracy  cba^ed,  appellant 
failed  to  recover  the  lot  and  premises  saed 
for  In  bis  action  of  trespass  to  try  title 
a^lnst  Cobb  and  Avery,  whereby  he  lost  the 
Talne  of  said  t^offerty,  $25,000,  and  the  rents 
and  rermnes  arising  thnefrom,  amounting 
to  $2,400  per  annum,  when  as  a  matter  of 
tact  the  auctions  of  his  petition  show  that 
he  faUed  to  prove  tltie  In  himself,  and  hence 
not  aitlUed  to  recover  said  proper^  whether 
the  eonsphrat^  and  partiality  alleged  did  or 
did  not  exist  His  petition  shows  no  other 
ground  for  actnal  damages,  and,  having  fail- 
ed to  establish  by  proof  his  <dalm  of  title  or 
rl^t  ot  possession  to  the  property,  he  suf- 
fered no  such  damages,  of  whldti  lie  can  now 
Justly  complain,  on  account  of  ttie  adverse 
judgment  rendered  i^lnst  him,  and,  not  hav- 
ing sustained  any  actual  damages,  exemplary 
danuiges  were  not  recoverable.  For  another 
and  different  reason,  no  right  of  recovery 
against  Judge  Nash  was  shown,  and  the  dis- 
trict court  did  not  theref(»re  err  tai  refuslnf^ 
as  Is  insisted  ai^lant  upon  llie  sug* 
gestlon  of  Judge  Na^*B  death  to  continue  the 
case  to  make  his  legal  r^resentatlves  or 
b^rs  parties.  It  Is  a  settled  principle,  "and 
tlie  very  fotmdatlon  of  all  w^l-ordered  Juris- 
prudence^ that  every  judge,  whether  of  a 
higher  or  a  lower  court  In  the  exerclBe  of  the 
jurisdiction  conferred  on  him  by  law,  has 
the  right  to  decide  according  to  his  own 
tree  aud  unembarrassed  convictions  unlnflu- 
oiced  by  any  ai^refaenslon  of  private  prose* 
cution.**  Taylor  v.  Ooodrldi,  25  Tex.  Civ. 
Appi  109,  40  S.  W.  61S;  Tates  v.  I«nslng, 
6  Johna  (N.  T.)  282;  Balna  v.  Simpsm.  SO 
Tex.  495,  82  Am.  Bep.  609.  In  the  last-cited 
case,  afta  making  the  above  and  other  quo- 
totlons  from  the  case  of  Tates  v.  Lansing, 
supra,  it  is  said  that  "from  the  very  neces- 
sity of  the  case  this  immunity  from  private 
liability  extoida  not  only  to  negligent  trat 
willful  and  malicious,  judicial  acts"— siting 
Pratt  V.  Oardner,  2  Cush.  (Mass.)  68,  48  Am. 
Dec.  652,  and  Weaver  ▼.  Devendorf,  S  Denlo 
(N.  Y.)  117.  In  the  last-mentioned  case 
Beardsley,  J.,  speaking  for  the  omrt  says: 
"No  public  officer  Is  responsible  in  a  dvll 
salt  tot  a  judical  determination,  however  er> 
nmeons  it  may  be.  and  however  malicious 
the  motive  which  prompted  it  Such  acts, 
when  corrupt,  may  be  punished  criminally, 
but  the  law  will  not  allow  malice  and  corrup- 
tion to  be  ^rged  In  a  dvll  suit  against  such 
an  officer  for  what  he  does  In  the  perform- 
ance of  a  judicial  duty.  The  rule  extends  to 


judges  trom  the  hl^iest  to  tin  lowest  to 
jurors,  and  to  all  puUic  offlceia,  whatever 
name  they  may  bear,  In  tlie  exercise  of  jndi- 
dal  powtf."  It  Is  said  Oiat  the  prlndplet 
upon  whldi  these  decisions  rest  **Ue  at  the 
very  foundation  of  all  good  goTWnment— the 
greatest  good  to  the  greatest  number"— that 
"in  the  inqierfectlon  ot  human  nature  it  Is 
better  that  an  Individual  should  occasioaally 
suffer  a  wrong  than  tlie  course  of  justice 
should  be  impeded  and  fettered  by  constant 
and  perpetual  restraint  and  apprehenslm  on 
the  part  of  those  who  are  to  administer  If* 
(Gamett  v.  Ferrand,  6  B.  ft  C.) ;  that  the 
privilege  la  not  intoided  so  mach  tor  the 
protection  of  the  judge  as  an  Individual,  ai 
tor  the  protection  ot  society  by  vemmMog  0» 
scandal  and  embarrassment  whlcli  would  fol- 
low should  the  judicial  department  whldi 
represents  one  of  the  most  sensitive  and  vital 
parts  of  sovereignty,  be  subjected  to  the  sq>> 
arate  prosecutions  of  private  parties.  Bains 
V.  Simpson,  supra.  Of  course,  the  applica- 
tion of  this  principle  of  immunity  depends 
upon  whether  the  particular  or  given  act  ms 
ministerial  or  Judicial.  The  action  will  in 
the  ftnrmer  case  be  sustained,  and  In  the  lat- 
ter it  will  not  Tbe  chafes  of  conspiracy 
and  collusion  on  the  part  ot  Judge  Nash  are 
manifestly  based  upon  his  action  in  dlrectlog 
a  verdict  In  favw  of  Oobb  and  Avery.  This 
action  invtdved  the  exercise  of  dlsctetlni  or 
judgmmt  and  was  therefore  judicial  Ctnn- 
missloner  v.  Smith,  S  Tex.  471 ;  Ariierty  v. 
Beavm,  6  Tex.  467,  S5  Am.  Dec.  791. 

The  third  and  fourth  assignmente  of  error 
are  grouped.  The  third  complains  that  the 
trial  court  erred  In  refusing  after  an>ellees* 
general  demurrer  had  been  sustained  to  grant 
appellant  leave  to  amend  his  pleadings.  Tt» 
fourth  assets  that  the  court  erred  in  sustain- 
ing the  defendants'  general  demurrer.  These 
assignmente  present  separate  and  distinct 
auesti<ms  for  decision.  Th^  are  not  accom- 
panied with  any  proposlU<m  whatever,  and 
under  tiie  rules  are  not  entttied  to  consider- 
ation. We  are  ot  opinion,  howevw,  that  nei- 
ther assignment  shorn  reversible  error.  The 
fourth  has  already  been  disposed  of  against 
appellant's  contentlim.  With  retertsux  to 
the  third,  It  may  be  said  that  amendments  of 
pleadings  ordinarily  are  literally  allowed  in 
our  practice,  but  there  Is  certainly  a  limit 
to  such  right  In  this  case  it  afqitears,  as  has 
been  shown,  that  in  December,  1807,  a  gen- 
eral demurrer  to  appellant'a  original  peti- 
tion was  sustained,  and  appellant  granted 
leave  to  file  an  amended  or  supplemental 
petition.  Undar  this  permiaslon,  appdlwt 
ffled  two  supplemental  petitions,  the  first  cov- 
ering 19  pages,  and  the  second  7  page^  of  the 
record.  These  sui^dMnental  petitions  In  our 
opinion  failed  to  strengthen  aH»dlantfs  case^ 
and  "When  again  called  for  trial*  November 
7,  1908,  a  general  demurrer  was  again  ans' 
talned.  That  appellant  had  beoi  aflerded 
ample  time  and  onwrtonlty  to  fully  ^ead  all 
the  material  facts  constituting  his  caiae  of 
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actkm  w  groimda  Ibr  the  relief  soiulit  can 
bardlj  be  uvueOmeA,  and  we  think  the  conit, 
under  the  drcninBtances,  was  dearly  JnstlflecL 
in  refusing  to  entertain  further  amendments. 
It  Is  said  that,  when  iwA  time  and  oppor- 
tunity has  been  given  to  remedy  defects  in 
the  Readings,  parties  have  not  the  right  to 
delar  the  trtal  and  Under  the  prepress  of 
the  bnalnesB  of  the  court  for  that  pnrpoee. 
Trammell  t.  Swan*  25  Tex.  SOO ;  Alexander 

Brown  (ClT,  App.)  29  S.  W.  561. 

After  a  cartful  consideratlfflk  of  awellant's 
assignments  <^  error  and  of  the  record,  we 
hare  been  unable  to  dlflcover  any  error  which 
In  our  opinion  authorises  a  reveisal  of  the 
case,  and  the  judgment  of  the  imns  court  to 
therefore  affirmed. 


CITT  or  TTLER  T.  COKEB. 

(CoQrt  of  (MtII  Appeals  of  Texas.   Jan.  20, 
1910.) 

1.  ETIDENCK  (I  22*>— JODICIAL  NOTICS— GkO- 

flBATHicAi.  Facts. 

The  Court  of  Civil  Appeals  will  take  Ju- 
dicial notice,  as  a  geographical  fact,  that  a  cer- 
tain railroao  compaoy  has  a  main  line  and  sev- 
eral branches  trareralng  different  portions  of  the 
state  and  reaching  tiiroai^  different  dtiea  and 
coonties,  and  that  some  of  the  branches  do  not 
toa^  the  city  of  Tyler,  and  that  it  is  not  neces- 
sary, in  their  operation,  for  the  railroad  com- 
pany*"  rolling  stock  to  pass  through  or  near  sacb 
city. 

(Bd.  Not&— For  odier  eases,  see  EMdence, 
Cent.  IHg.  I  28;  Dec  Dig.  f^*] 

&  "Bnwtncs  (1 20*>— Jin>iciAi.  Notice. 

The  Court  of  Civil  Appeals  will  take  ja* 
dicial  notice  of  the  fact  that  the  rolling  stoci  of 
a  certain  railroad,  operating  within  the  state, 
or  at  least  the  greater  part  of  It.  is  required  to 
be  constantly  in  actual  nse  In  transporting  its 
passengers  and  freight  over  its  various  lines,  and 
that  OD  the  1st  day  of  Jannary  of  each  year  a 
comparatively  small  portion  thereof  could  be 
within  the  limits  of  a  certain  dty,  and  that  only 
A  ssnall  portion  wonld  natarally  and  Dormally 
be  kept  within  the  city  for  any  purpose  connect- 
ed with  the  railroad's  buBLDess. 

[Bd.  Note.— For  other  cases,  see  E}vidence, 
Cent.  Dig.  S  24;  Dec.  Dig.  S  20.*] 

8-  MuwiciPAi,  GoBPOBATioiTS  (8  968*)— JTaxa- 
Tioir  OF  Railboads— RoLXJKo  Stock— "Lt- 

IHO  OB  Bsina  WlTHtlT  THE  LllCITB  OW  AlTT 
CiTT  OB  INCOBPOBATED  TOWM." 

Const,  art  8,  i  5,  declares  that  all  railroad 

ftroperty  witiiin  toe  limits  of  any  city  shall  bear 
ts  proportionate  share  of  monidpal  taxaticm, 
and,  if  not  previously  rendered,  the  city  au- 
thorities shall  have  power  to  require  its  rendi- 
tion and  collect  the  osnal  mnnlcipal  tax  there- 
on. Seetiim  8  declares  that  property  of  rail- 
road companies  shall  be  assessed  and  taxes  col- 
lected in  the  several  counties  in  which  the  prop- 
erty is  situated,  induding  so  much  of  the  road- 
bed and  fixtures  as  shall  be  in  each  county ;  and 
that  t3ie  rolling  sto<^  shall  be  assessed  In  gross 
in  the  county  where  the  principal  office  of  the 
company  Is  located,  and  toe  county  tax  paid  on 
it  snail  be  apportioned  by  the  comptroller  in 
profKtrtion  to  the  distance  the  road  may  ran 
thronch  any  sndi  county  among  the  several 
txmnties  through  which  uie  roaa  passes,  as  a 
part  of  their  assets,  ^eld  that,  under  Rev.  St 
1896,  art.  0063,  providing  for  the  general  taxa* 
tion  of  the  roUliv  ttoek  of  railroad  corporations, 


and  article  600,  providing  diat  Mily  property  sit- 
uated within  the  limits  of  a  dts  Is  taxable  by 
it,  a  dty  containing  the  priomwl  office  of  a 
railroad  company  was  not,  for  that  reasmi,  au- 
thorized to  levy  municipal  taxes  on  all  the  rail- 
road's roiling  stock,  only  a  small  portion  of 
which  would  necessarily  oe  wlthin'tbe  dty  on 
the  let  day  of  January  of  eadi  year ;  the  term 
"lying  or  being  within  tbt  limits  of  auT  dty  or 
incorporated  town,"  etc.,  when  applieo  to  tan- 
gible movable  property,  meaning  only  such  prop- 
erty as  is  actually  and  physicslly  within  the 
Undts  of  the  dty. 

[Bd.  Note.— Fot  other  cases,  see  SCnnidpal 
Corporations,  Cent  D^.  }  2008;  Dec  Dig.  | 
»a6.*] 

4.  COUBTS  (I  121*)  —  JUBXSDIOTZOIT— DETEBUX- 
KATION — PETTTION. 

Where  an  assessor  sued  for  commlffilona  for 
making  sn  assessment  on  the  rolling  stock  of  a 
railroad  company,  badng  bis  right  to  recover  on 
the  theoiy  that  all  of  the  rolling  stock  of  the 
road  was  taxable  in  such  city,  which  was  er- 
roneous, and  It  did  not  appear  that  the  com- 
missions to  which  plaintiff  would  be  entitled  on 
an  assessment  of  such  portion  of  the  rolling 
8to<^  as  the  city  was  entitled  to  tax  would 
amount  to  a  sum  within  the  Jarisdiction  of  the 
trial  court,  the  petition  was  demurrable  under 
the  rule  that  where  plaintiff  relies  on  different 
or  separate  groups  of  facts,  some  of  which  dis- 
dose  no  cause  of  action  on  their  face,  the  Juris- 
dictioD  of  the  trial  court  must  be  determined 
from  the  amount  of  the  claim  resting  on  those 
facts  not  subject  to  general  demurrer. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  i  423;  Dec.  Dig.  {  121.*] 

Appeal  from  Smith  County  Court;  X  A. 
Bnllocfa.  Judgfe 

Action  by  C.  A.  Coker  against  the  City  of 
Tyler.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed  and  remanded. 

C.  O.  Griggs,  for  appellant.  Gkaitry  ft  Cas- 
tle, for  appellee. 

HODGES,  J.  The  ai^eal  In  this  case  Is 
fronr  a  judgment  rendered  against  the  ap- 
pellant In  favor  of  the  amMUee  for  commis- 
sions dalmed  1^  him  for  aawsslng  the  roll- 
ing stock  of  the  Cottou  Belt  Ballway  Com- 
pany.  The  petlti<m  alleges  that  the  appellee 
was,  daring  the  years  lOOS,  1906,  and  1907, 
the  duly  elected,  qualified,  and  acthig  as- 
sessor and  collector  of  Qie  jcity  of  Tyler; 
tliat  the  latter  Is  a  municipal  corporation 
dtnated  In  Smith  county;  that  during  the 
year  1907  the  appdiee.  In  pursuance  of  an 
order  theretofore  made  by  the  mayor  and 
board  of  aldennen  of  the  ei^  of  Tyler,  and 
by  Tlrtce  of  the  duties  required  of  him  un- 
der the  ordinance  of  said  city,  aBSessed  tiie 
ta»s  for  the  yean  1905,  1906,  and  1007  on 
the  rolling  stock  of  Oie  St  Louis  Southwest- 
ern Ballway  Company  of  Texas,  a  corpora- 
tion duly  Incorporated  under  the  laws  of  the 
state  of  Texas,  with  its  principal  office  and 
place  <tf  business  in  ttie  dty  Tyler,  Tex. ; 
that  the  total  amount  assessed  for  the  Tsri- 
om  funds  as  required  by  the  ordinance  of 
said  dty  against  said  railmy  eonpany  <m 
Its  rolling  Bto4^  for  said  years  was  9367,060; 
that  under  the  ordinance  of  said  dty  plaln- 


•Per  «Uur  easas  aaa  same  t^hi  and  section  NUMBER  In  Dm.  A  Am.  Digs.  U07  to  date,  A  B^ortsr  lodezss 
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tiff  was  allowed  and  entitled  to  recelTe  aa 
his  commlsslona  1  per  cent  on  satd  assess- 
ment,  or  the  sum  of  $307.03.  The  remainder 
of  the  petition  alleges  the  presentation  of  the 
claim  for  the  commlBsiona  mentioned,  and 
the  refusal  of  payment  by  the  city  council  of 
the  city  of  Tyler.  Among  other  defenses 
pleaded  by  the  city,  was  a  general  demurrer 
and  a  special  exception,  but  neither  of  these 
appears  to  have  been  called  to  the  attention 
of  the  trial  court,  as  there  is  no  order  dis- 
posing of  them.  A  trial  before  the  court 
without  a  Jury  resulted  In  a  judgment  In 
favor  of  the  appellee  for  the  fall  amount 
sued  for. 

It  occurs  to  us,  from  an  Inspection  of  the 
record,  that  this  Judgment  should  be  revers- 
ed because  It  is  fundamentally  erroneous. 
Both  the  pleadings  and  the  evidence  show 
ttiat  the  appellee  sought  and  obtained  a  Judg- 
ment for  legal  commissious  for  assessing  for 
taxes  the  entire  rolling  stock  of  the  St  Loula 
Southwestern  Railway  Company  of  Texas, 
commonly  called  the  "Cotton  Belt,"  situated 
in  this  state.  We  Jadlclally  know,  as  a  geo- 
graphical fact,  that  tbis  railroad  company 
has  in  this  state  a  main  line  and  several 
branches  traversing  different  portions  of  the 
state  and  reaching  through  different  cities 
and  counties.  Some  of  those  branches  do  not 
touch  the  city  of  Tyler,  nor  Is  it  necessary, 
m  their  operation,  to  go  through  or  near 
that  city.  Ry.  Co.  v.  State,  72  Tex.  410,  10 
S.  W.  81-,  1  L.  R.  A.  849,  13  Am.  St  Rep. 
815 ;  Miller  v.  Texas,  83  Tex.  618,  18  S.  W. 
954  ;  7  Ency.  Evid.  943,  944.  Upon  the  same 
principle  the  court  should  take  cognizance 
of  the  fact  that  the  rolling  stock  of  this  rail- 
way company,  or  at  least  the  greater  part  of 
It  is  required  to  be  constantly  In  actual  use 
in  transporting  freight  and  passengers  over 
its  various  lines,  and  that  on  the  Ist  day  of 
January  of  each  year  a  comparatively  small 
portion  of  It  could  be  within  the  limits  of 
the  city  of  Tyler;  and,  further,  that  but  a 
comparatively  small  portion  of  It  would  nat- 
urally and  normally  be  kept  within  the  city 
limits  of  the  city  of  Tyler  for  any  purposes 
whatever  connected  with  the  railway  busi- 
ness. It  was  not  alleged  In  the  petition  that 
the  city  was  acting  under  a  special  charter; 
and,  for  the  purpose  of  testing  the  suCaclency 
of  this  pleading,  we  must  assume  that  it  was 
operating  under  the  general  law  governing 
the  Incorporation  of  cities  and  towns. 

Section  S  of  article  8  of  the  Constitution 
provides:  "All  property  of  railroad  compa- 
nies, of  whatever  description,  lying  or  being 
within  the  limits  of  any  city  or  incorporated 
town  within  this  state,  shall  bear  its  pro- 
portionate share  of  municipal  taxation,  and 
It  any  such  property  shall  not  have  been 
heretofore  rendered,  the  authorities  of  the 
dty  or  town  within  which  it  lies  shall  have 
power  to  require  its  rendition,  and  collect  the 
tunal  municipal  tax  thereon,  as  on  other 
property  lying  within  said  munlclpalHy." 

In  section  8  of  the  same  article  It  la  pro- 


vided that:  "All  propoty  of  railToad  cchd- 
panles  shall  be  assessed,  and  tiie  taxes  col- 
lected In  the  several  counties  In  which  ssld 
property  Is  situated,  indadli^  so  mnch  of 
the  roadbed  and  fixtures  as  shall  be  In  eacb 
county.  The  rolling  stock  may  be  assessed  in 
gross  In  the  county  where  the  principal  office 
of  the  company  is  located,  and  the  coaaty 
tax  paid  upon  it  shall  be  apportioned  by  tbe 
comptroller,  In  proportion  to  the  distance 
such  road  may  run  through  any  such  coonty, 
among  -tbe  several  counties  through  wbldi 
tbe  road  passea,  aa  a  part  of  th^  tax  as- 
sets." 

These  provisions  would  appear  to  diange 
the  rule  which  seems  to  be  adopted  in  some 
Jurisdictions,  of  making  the  rolling  stock  of 
railroad  companies  taxable  at  the  place  of 
the  corporate  domicile.  The  terms  "lying  or 
being  within  the  limits  of  any  city  or  Incor- 
porated town,"  etc.,  when  applied  to  the 
tangible  and  movable  personal  property, 
would  hardly  be  considered  as  meaning  other 
than  that  the  property  must  be  actnall; 
physically  within  the  limits  of  <he  munici- 
pality where  It  Is  sought  to  be  taxed,  in  order 
to  be  subject  thereta  Laws  affecting  taxa- 
tion are  generally  construed  strictly  against 
the  government  or  taxing  power,  and  will 
not  be  extended  beyond  the  plain  Import  of 
the  language  used.  Atlantic,  etc,  Ry.  Co.  t. 
Lyons.  101  Va.  1,  42  S.  E.  932.  Tbe  terms 
of  our  Constitution  are  as  potmt  in  exclnd- 
ing  from  the  taxing  powers  of  cities  and 
towna  personal  property  not  "lying  and  be- 
ing" within  their  limits,  as  In  confenlDg  the 
right  to  tax  that  which  Is.  Under  section  S 
above  qno>ted.  Smith  county.  In  whidi  tbe 
city  of  Tyler  Is  located,  and  of  which  It  Is 
the  county  seat,  is  entitled  only  to  tax  ttiat 
portion  of  the  value  of  the  entire  rolllag 
stock  of  the  Cotton  Belt  Railway  Compacr 
as  Is  measured  by  the  proportion  which  tbe 
mileage  in  that  county  X>e&ra  to  the  entire 
mileage  of  tbe  road  In  all  the  counties  In 
this  state.  We  know  that  the  mileage  In 
Smith  county  Is  much  greater  than  in  the 
city  of  Tyler.  It  would  l>e  charging  the 
framers  of  our  Constitution  with  a  grievoos 
oversight  to  so  construe  the  language  they 
employed  In  sections  5  and  8  aa  llmttlng  the 
right  of  taxation  aa  to  counties  to  only  a 
portion  of  the  rollli^  sto<A  and  as  permitting 
cities  located  within  such  coon  ties  the  right 
to  tax  for  municipal  purposes  the  entire  roll- 
ing stock.  It  seems  to  be  the  general  rule  In 
tbis  state  that  movable  personal  property  is 
taxable  where  It  is  situated,  exoept  where 
otherwise  provided  by  law.  Ferrla  v.  Kimble, 
75  Tex.  476, 12  S.  W.  689 ;  Rev.  St  1805.  art 
50CS.  Under  the  provisions  of  ar<lde  500  of 
tbe  Revised  Statutes  of  1895  only  property 
situated  within  the  limits  of  a  dty  is  tax- 
able by  such  municipalities.  So  far  as  onr 
observation  has  extended,  this  case  presents 
the  only  Instance  In  which  a  dty  has  under- 
taken  to  assess  for  taxation  the  rolling  stoA 
Of  an  entire  railroad  aolely  on  acoooat  of 
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the  fact  that  the  general  office  of  the  cor- 
poration was  located  within  Its  limHs.  How- 
ever, It  Is  but  ]DSt  to  say  that  we  gather 
from  the  record  and  brief  of  coonsel  for  the 
dty  that  while  the  assesnment  was  made  the 
tax  was  not  collected.  It  appears  to  have 
been  the  nnlform  construction  adopted 
throughout  the  state  by  the  officers  and  de- 
partments charged  with  the  collection  of  mu- 
nicipal taxes,  that  cities  and  towns  had  no 
such  right  Such  a  course  of  conduct  after 
the  lapse  of  so  many  years,  is  not  without 
force  In  determining  the  construction  that 
should  now  be  adopted  by  the  courts.  Atlan- 
tic, eta,  Ry.  Go.  t.  Lyons,  supra.  If  the  roll- 
ing stock  of  the  Cotton  Belt  was  not  taxable 
In  the  city  of  Tyler  It  was  not  there  subject 
to  assessment  for  taxes  by  the  a];^>^Iee,  and 
the  municipal  officers  could  confer  no  such 
authority  utwn  him.  This  being  true,  the 
allegations  of  the  petition  show  the  perform- 
ance of  no  service  as  assessor  for  which  ap- 
pellee would  be  entitled  to  recover  commis- 
sions against  the  dty.  We  do  not  mean  to 
say  that  no  part  of  the  rolling  stock  of  the 
railway  company  would  be  subject  to  taxa- 
tion within  the  limits  of  the  appellant  cl^, 
although  there  seems  to  be  authority  for 
such  a  holding.  Davenport  v.  Mississippi, 
etc.,  Ry.  Co..  16  Iowa,  349.  But  the  undis- 
puted facts  in  this  case  show  that  the  assess- 
ment of  the  entire  rolling  stock  was  made  In 
gross,  thus  making  It  ImpoBsIble  to  separate 
that  which  may  have  been  within  the  limits 
and  subject  to  taxation  from  that  larger  por- 
tion which  we  know  from  the  very  nature 
of  things  could  not  have  been  so  situated. 

Article  5083  of  the  Revised  Statutes  of 
1805  contains  the  only  provision  of  law  re- 
lating to  the  rendition  of  the  rolling  stoc^ 
of  railway  corporations  for  taxation.  That 
provides  that  every  railroad  corporation  in 
this  state  shal)  deliver  a  sworn  statement  on 
or  b^ore  the  let  day  of  April  in  each  year 
to  the  assessor  of  the  county  In  which  its 
principal  office  is  situated,  setting  forth  the 
true  and  full  value  of  the  rolling  stock  of 
said  railroad,  together  with  the  names  of 
tbe  counties  through  which  It  runs  and  the 
nnmber  of  miles  of  roadbed  In  each  of  said 
comities,  and  that  said  assessment  shall  be 
submitted  for  review  to  the  board  of  equali- 
zation of  the  county  in  which  its  principal 
offloe  Is  situated.  After  providing  for  the 
method  of  equalizing  such  valuations  with 
that  of  other  property,  it  is  required  of  this 
board  that  it  shall  certify  the  final  valuation 
to  the  Comptroller  of  Public  Accounts,  who 
■tiall  proceed  at  once  to  apportion  the  amount 
of  such  valuation  among  the  counties  through 
which  the  road  runs,  in  proportion  to  the 
distance  such  road  may  run  through  any 
each  county,  and  shall  certify  such  appor- 
tionment to  the  assessois  of  aucb  counties. 


and  this  shall  consUtute  part  of  Ibe  taxable 
assets  of  such  counties,  and  the  assessor  of 
eadi  of  said  counties  shall  list  and  oiter  the 
same  upon  tbe  rolls  for  taxation  as  other 
personal  property  situated  In  said  ootmty. 

Upon  the  trial  of  this  case  the  appellee 
testlfled  that  he  was  instructed  by  the  dty 
council  and  mayor  to  assess  tbe  entire  roll- 
ing stock  <tt  Oie  St  Louis  Southwestern  Rail- 
way Company  of  Texas,  and  that  In  porsn- 
ance  of  that  order  he  sent  to  the  offloe  of  the 
Comptroller  for  certified  copies  of  tbe  state 
and  coimty  renditions  of  that  railway  com- 
pany on  Its  rolling  stocic  for  the  years  190S, 
1906,  and  1807;  that  upon  receipt  of  these 
copies  he  made  the  dty  aasessmeits  on  the 
oitlre  rolling  atodc  for  the  years  above  m&x- 
tloned ;  that  be  made  out  a  supplemental  tax 
roll  tor  those  assessments  and  submitted  it 
to  the  dl7  coundl,  which  It  was  approv- 
ed ;  that  the  aggregate  amount  of  ttte  taxes 
due  for  those  years  as  shown  by  the  roll  was 
$376,080,  and  that  his  fees  allowed  for  assess- 
ing those  taxes  woe  1  per  cent,  amounting 
to  9376.03. 

If  we  bold,  a>  we  think  we  should,  that 
tbe  petition  In  this  case  shows  upon  Its  face 
that  the  app^ee  In  stating  his  cause  of  ac- 
tion Is  relying  In  inrt  upon  facts  which  can- 
not furnish  the  basis  of  a  recovery  In  this 
suU,  we  are  nnable  to  say  that  his  action, 
if  be  has  any,  Is  within  tbe  Jurisdiction  of 
the  court  In  whldi  it  was  filed.  Admitting 
that  there  was  a  portion  of  the  rolling  stock 
of  the  railroad  company  within  the  limits  of 
the  cMy  of  Tyler,  and  subject  to  assessment 
and  taxation  by  the  city,  and  for  assessing 
which  appellee  would  be  entitled  to  commis- 
sions. It  doe%  not  affirmatively,  or  even  Infer- 
entlally,  appear  from  the  petition  that  such 
commissions  would  amount  to  a  sum  within 
the  Jurisdiction  of  the  court  below.  If,  in 
stating  his  canse  of  action,  the  plalntUf  In 
a  suit  relies  upon  different  and  separable 
groups  of  facts,  some  of  which  disclose  no 
cause  of  action  upon  their  face,  the  Jurisdic- 
tion of  the  trial  court  must  be  determined  by 
the  amount  of  the  claim  resting  upon  those 
facts  which  are  not  subject  to  a  general  de- 
murrer. 

For  the  reasons  mentioned,  the  Judgment 
of  the  trial  court  Is  reversed  and  this  cause 
remanded.  It  might  be  that  under  a  proper 
pleading  the  appellee  would  be  entitled  to  a 
Judgment  for  some  amount,  but  under  the 
petition  as  presented  here  we  do  not  think 
that  he  Is;  and  for  the  purpose  of  prevent- 
ing this  Judgment  from  operating  as  a  bar 
to  a  cause  of  action  In  a  court  of  competent 
Jurisdiction  to  recover  such  sum  as  he  may 
show  himself  ^titled  to,  we  have  thought 
proper  to  reverse  and  remand  the  case^  and 
it  l8  accordingly  so  ordered. 
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BAUOHN  T.  J.  B.  McKSB  CO.  et  al. 
(Court  of  Civil  Api>eali  of  T«za«.  Dec  23, 1909. 
On  ACotton  for  Rebearinf,  Feb.  8,  1810.) 

1.  Appbai.  aitd  Bbbob  ISO*)— Iimnm  of 

Appetxawt. 

Where,  in  a  Karoishmeat  proceeding,  tlie 
gamUhee  anawered,  admitting  an  indebteaoesa 
to  tbe  debtor  which  the  latter  denied,  claiming 
tliat  the  garnishee  at  the  time  he  answered  the 
writ  was  neither  indebted  nor  in  poaseaaion  of 
effects  belonging  to  him,  the  debtor  had  no  suffi- 
cient interest  to  entitle  him  to  appeal  from  the 
judgment. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  ||  934,  935,  838;  Dec.  Dig. 
I  150. 

Z  QABHiBHmiT  (I  2S0*)— Rbcotibt  or  Pat- 

UENTB  —  PATmnT  BT    QABIflSHEE  AFTEX 

Sebtiob. 

Where  a  garnishee  pays  the  debt  to  the 
debtor  after  service  of  the  garnishment  writ  in 
violation  of  Sayles'  Ann.  Civ.  St.  1897,  art  225, 
he  cannot  recover  the  money  from  the  debtor. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  |  435;  Dec  Dig.  |  23a*] 

8.  Oabnishmbwt  di  230*)  —  Patuent  Befobb 
Sebvicb— Rbcovebt  Back. 

Where  a  garnishee  pays  the  debt  to  the 
debtor  before  service  of  the  writ,  he  cannot  re- 
cover the  money  merely  becanse  be  appeared  in 
the  garnishment  suit  and  answered  that  he  was 
indebted. 

[Ed.  Note.— For  other  cases,  see  Garnishment, 
Cent  Dig.  1  4S5;  Dec.  Dig.  i  230.*] 

Appeal  from  Fannin  County  Court ;  H.  A. 
Cunningham,  Judge. 

Garnishment  by  tbe  J.  B.  HcKee  Company 
and  others  agalnat  J.  F.  Baughn,  In  which 
D.  W.  Haywood  was  summoned  as  garnishee. 
From  a  judgment  against  the  garnishee,  de- 
fradant  appeals  Affirmed  orally.  On  mo- 
tion for  rehearing.  Denied. 

J.  W.  Orosi^  for  appeUant.  X  M.  Baldwin, 
for  appellees. 

WILLSON,  a  7.  The  3.  B.  UcKee  Com- 
pany, baring  a  judgment  against  app^ant, 
had  Issned  a  writ  of  gamisbmeDt  a^Inst  D. 
W.  Haywood.  Tbe  latter  answered  that  he 
was  Indebted  to  appelant  for  rait  of  certain 
land  for  the  year  1908  in  the  sum  of  959*88. 
Appelant  controrarted  Haywood's  answer  by 
a  sworn  plea,  allying  that  Haywood  "is  not 
DOW  nor  was  he  at  the  time  of  filing  his  an- 
swer in  this  causey  nor  at  any  cfber  time 

BubsequMit  to  Ute  day  ot  ■■-  ■  ■  190 — , 

same  being  the  date  on  which  the  sheriff  had 
a  conversation  with  the  said  gamlahee  la 
which  said  garnishee  agreed  to  accept  serr- 
tce  of  the  writ  of  garnishment,  indebted  to 
this  defendant  in  any  amount ;  that  on  tbe 
date  erf  the  filing  of  bla  answer  herein,  as 
well  as  at  all  other  times  snbseauent  to  the 
said  date  on  which  said  garnishee  i^reed  to 
accept  serrice  of  said  writ  of  garnishment, 
the  said  garnishee  did  not  have  In  his  hands 
any  effects  bdouglng  to  this  defendant,  no 
wot,  no  money  nor  any  other  property,  for 
that  Itmg  prior  to  said  date  tbe  said  gar- 


slsbee  and  this  defwidant  had  made  a  set- 
tlement regarding  the  rents  due  im  account 
of  tbe  land  which  this  dtfendant  had  rented 
to  said  garnishee  for  and  during  the  year 
1908."  The  court  determined  that  the  writ 
of  gandshment  was  swed  on  Haywood,  and 
that  at  the  time  the  writ  was  snred  oa  Um 
and  at  the  tUae  he  answered  the  suit  Hay- 
wood was  Indebted  to  aivdlant  in  the  sum 
of  958.66.  A  judgment  In  accwdance  with 
such  findings  was  rendered  in  favor  of  the 
McKee  Company  against  Haywood-  From 
this  judgment  Haywood  did  not  prosecute  an 
appeal.  The  appeal  is  by  Baugfhn  alona  He 
assigned  as  mtots  the  action  of  the  trial 
court  in  orerrullng  a  motion  made  by  him  at 
tbe  January  term  of  the  court  to  quash  the 
gamiihmait  proceedings,  on  the  gronnd  that 
tbe  writ  of  gamtahment  bad  not  bjeen  eerfed 
ofi  Haywood,  and  the  action  oi  said  court  la 
overrulli^  a  motion  made  by  him  at  the  Al- 
lowing April  term  of  said  court,  on  the  sanie 
ground,  to  quash  tlie  writ  of  gamtahment 
and  the  offlcw's  return  thereon.  It  appear- 
ing from  apptilant'a  plea  undw  oath  coDtn>> 
verting  the  garnishee's  answer  that  the  Ut- 
ter at  the  time  said  answer  was  made  was 
not  indebted  to  blm,  and  had  In  his  hands 
no  effects  belonging  to  him,  when  the  appeal 
was  first  considered  by  us  we  were  <rf  the 
opinion  that  appellant  should  not  be  heard 
to  complain  that  the  trial  court  had  erred 
as  contended  in  the  assignments,  and  there- 
fore that  It  did  not  derolve  upon  us  to  go 
behind  the  recitals  In  the  Judgment  showing 
It  to  be  a  Talld  one,  and  determine  whether 
as  to  Haywood  it  was  valid  or  not  If  Hay- 
wood at  the  time  he  answered  the  writ  was 
not,  as  appeUant  swore  be  was  not.  Indebt- 
ed to  appellant  and  did  not  have  in  his  poe- 
session  effects  belonging  to  appellant,  we  are 
unable  to  see  that  It  was  any  concern  of  his 
that  tbe  court  neverth^ess  rendered  a  Judg- 
ment against  said  Haywood  in  favw  of  tbe 
McKee  Company.  ObTlouely.  we  think,  ap- 
pellant's right  to  defend  for  Haywood  and 
to  have  a  judgment  against  him  revised  must 
be  xnredlcated  upon  the  fact  that  his  rights 
in  some  way  would  be  Injuriously  affected  by 
a  judgment  against  Haywood.  In  his  motion 
for  a  rehearing  appelant  calls  attrition  to 
evidence  In  the  record  Indicating  that  b^ore 
he  answered  In  the  gamlshmoit  suit  agaliiBt 
blm,  Haywood  had  paid  to  him  (an)ellanO 
the  debt  due  him,  and  in  fact  was  not  In- 
debted to  him.  Appelant  thok  argues  thtt, 
If  the  judgment  appealed  from  should  not  be 
reversed,  Haywood  will  be  entitled  to  re- 
cover back  from  him  tbe  sum  paid  blm,  and 
that,  becanse  Haymod  In  suCh  an  erest 
would  be  utitled  to  such  a  recovery  as 
against  him.  he  (atipdlant)  la  entitled  to  have 
the  judgmrait  revised.  But  we  think  If  Hay- 
wood,  after  ■orvloe  of  the  writ  on  blm,  paid 
to  appellant  the  debt  he  was  due  him.  be 
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could  not  recoTer  back  the  amount  of  same. 
Not  only  was  be  nnder  no  1^1  obligation 
tben  to  make  such  a  paTment,  bnt  be  was 
prohibited  by  law  from  doing  so.  Sayles' 
Ana  ClT.  8t  1897,  art  225.  Being  a  pay- 
ment Totnntarlly  made  by  blm,  he  conid  not 
recoTer  It  back.  Galveston  Go.  r.  Oorbam, 
49  Tex.  279;  GlUlam  v.  Alford.  09  Tex.  267, 
€  S.  W.  757;  Taylor  v.  Hall,  71  Tex.  216. 
S  S.  W.  141.  On  the  other  hand.  If  Haywood 
paid  his  debt  to  appellant,  and  at  the  time 
be  paid  It  he  had  not  been  eerred  with  the 
-writ  of  garnishment,  he  certainly  would  not 
t>e  entitled  to  recover  back  the  sum  paid 
merely  because,  having  voluntarily  appeared 
In  the  garnishment  suit,  he  had  answered 
that  he  was  Indebted  to  appellant  -whea  In 
fact  he  was  not  indebted  to  him. 
The  motion  for  a  rehearing  Is  overraled. 


CLARK  T.  LOWB. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  19, 

^  1910.) 
AmAL  ASD  Bbbob  (I  S27*)— WBcr  OF  Ebbob 

— Nhssbabt  pAsnn. 

In  on  action  to  recover  peraonalty,  or  the 
Talue  thereof,  plaintiff  obtained  a  wiit  of  seq- 
uestration under  which  the  property  was  seis- 
ed by  the  constaUe,  and  defendant  retained  pos- 
Be«ion  by  filing  a  replevy  bond.  Judgment  was 
Tendered  for  plaintiff  for  the  title  and  posses- 
sion of  the  property,  and.  In  the  alternative,  for 
a  specified  sum.  and  he  bronvht  error  complain- 
ing of  the  QOoshinc  of  the  wnt  of  sequestration, 
of  the  refnaai  to  render  Judgment  against 
the  sureties  on  the  replevy  bond.  HeU,  that  the 
snreties  were  necessary  parties  defendant  to  the 
writ  of  error. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  1838 ;  Dec.  Dig.  I  327.*] 

Error  from  Tom  Green  County  Court;  Mil- 
ton Mays,  Judge. 

Action  by  D.  M.  Clark,  administrator  of 
U.  B.  Clark,  deceased,  against  Bob  Lowe. 
fTbere  was  a  judgment  granting  Insufficient 
relief,  and  plalntiir  brings  error.  Affirmed. 

Thomas  ft  McOarty,  fOr  plaintiff  In  error. 
Anderson  ft  Dumas,  for  defendant  In  error. 

KEY,  J.  D.  M.  Clark,  as  administrator  of 
the  estate  of  N.  R.  Clark,  deceased,  brought 
this  salt  against  Bob  Lowe  for  the  title  and 
possession  of  two  horses,  or  $19S,  the  value 
of  the  horses.  In  the  event  possession  of  the 
borsM  could  not  be  obtained.  The  plaintiff 
sued  out  a  writ  of  sequestration,  under 
-whtcfa  the  horses  were  seized  by  the  con- 
stable. Thereupon  the  defendant  filed  a  re- 
plevy bond,  and  by  reason  thereof  retained 
possession  of  the  horses.  Illiereafter,  on 
motion  of  the  d^endant,  the  court  quashed 
the  seqnestratlon  bond  and  the  writ  of  seq- 
oestratlou.  The  case  was  then  tried  and 
Jndgrment  rendered  for  the  plalutlfF,  Clark, 
against  the  defendant,  Lowe,  for  title  and 
possesidon  of  the  two  horses  sued  for,  and, 
In  the  alternative,  for  fl9S,  the  value  of  the 


horses,  and  the  conrt  refused  to  render  Jndg- 
ment  in  favor  of  the  plaintiff  against  the 
sureties  on  the  replevy  bond. 

The  plaintiff  has  brought  the  case  to  this 
court  by  writ  of  error,  making  the  defend- 
ant, Lowe,  the  sole  defendant  In  the  writ, 
but  has  assigned  no  error  as  against  him. 
Only  two  assignments  are  presented  in  the 
briefs,  and  they  assert  the  proposition  that 
the  conrt  committed  error  tn  sustaining  the 
motion  to  quash  the  sequestration  bond  and 
writ  and  in  refusing  to  render  Judgment 
for  the  plaintiff  against  the  sureties  on  the 
replevy  bond.  The  sureties  referred  to  are 
Interested  In  both  questions;  and  yet  they 
have  not  been  made  parties  to  the  proceed- 
ing by  which  the  case  was  brought  to  this 
court  By  signing  the  replevy  bond  they 
became  parties  to  the  suit  In  the  sense  that, 
If  the  sequestration  proceeding  had  not  been 
quashed,  the  court  could  have  rendered  Judg- 
ment against  them  as  well  as  the  def^idant; 
and,  before  any  relief  can  be  had  against 
them  in  this  court,  it  was  necessary  that 
they  be  made  parties  to  the  appeal  or  writ 
of  error.  This  was  not  done,  and  therefore 
we  decline  to  decide  the  qneatlons  rtferred 
to  In  the  brleta. 

The  judgment  Is  affinned. 


POSTAL  TELEGRAPH  CABLE  CO.  OP 
TEXAS  V.  SMITH. 
(Court  of  CSvIl  Appeals  of  Texas.   Jan.  8,  1910l 
Rehearing  Denied  Jan.  29,  1910.) 

1.  Tblegbafhs  ahd  Telephones  (I  37*)  — 
FAiLtniE  TO  Delitkb  Telbgbau— Delivebt 
TO  WBONa  AnnBEss— Nbolioence. 

Where  a  telegraph  company  delivered  a 
message  at  the  Oriental  Hotel,  instead  erf  in  care 
of  the  Oriental  OI]  Company,  to  which  it  waa 
addressed,  the  company  was  negligent. 

[Ed.  Note.— For  other  cases,  see  ^legrapbs 
and  Telephones,  Gent  Dig.  H  24,  29,  82 ;  Dea 
Dig.  S  37T*] 

2.  TSLEGBAFHS  AND  TELEPHONES  (|   67*)  — 

Failcbe  to  Dbliveb  Tbi^bau  —  NoncB  — 

LlABII-ITr. 

A  telegraph  company  Is  liable  for  all  dam- 
ages that  flow  from  its  negllKence,  of  whicti  it 
had  notice,  or  which  might  have  been  reason- 
ably anticipated  at  the  time  it  received  the  mes- 
sage,  In  the  event  of  a  breach  of  its  contract 

[E^  Notfc— For  other  eases,  see  Telegrsphe 
and  Telephones,  Gent  Dig.  H  64^-68 :  Dec.  Dig. 
I  67.*] 

3.  Telbobaphs  a-nd  Telephones  ({  67*)  — 
Failube  to  DixivEB  Telegram— Notice. 

Though  a  message  statins  tiiat  "D.  died 
tills  morning  three  o'clock,  will  make  all  ar> 
rangements  wss  notice  to  the  company  that 
the  sendee  would  probably  set  out  at  once  to 
attend  the  funeral.  It  did  not  by  the  erpreesfon 
"will  make  all  arrangements"  give  notice  that 
the  remains  would  be  carried  to  a  place  other 
than  that  from  which  the  message  was  sent. 

[Ed.  Note.— For  othpr  eases,  see  Telegraphs 
and  l^eiriiMies,  Gent  Dig.  H  M-08;  Dec  Dig. 
S  67.*] 

Appeal  from  District  Court,  Dallas  Coun- 
ty;  E.  B.  Muse,  Judge. 
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Action  J.  Mayrant  Smltb  against  the 
Postal  Telegraph  Cable  Company  of  Texaa 
Jadgment  for  plaintlft,  and  def^dant  ap> 
peals.  Reversed,  and  judgmeit  rendered  for 
d^!>endant 

A.  P.  Wocencraft  and  D.  A.  Frank,  for 
appellant  Wendell  Spence  and  J.  B.  Gll- 
\iert,  for  appeUe& 

R&IMBY,  Ob  J.  This  snit  mm  originally 
brought  by  Mrs.  J.  Mayrant  Smith  as  a  teme 
sole  against  the  ajHwllant  to  recovor  dam- 
ages for  mental  angnlrti  sustained  by  her 
by  reastm  of  the  delay  In  tbe  delivery  of  a 
message  dated  Belton,  Tex.,  NoTember  25. 
1904,  addressed  to  her  In  care  of  the  Orloital 
Oil  Company;  Dallas,  Tex.,  reading  as  fol- 
lows: "Dave  died  this  morning  three  o'clock. 
Will  make  all  arrangements.  [Signed]  Wm. 
Thateher."  By  amended  petition  J.  May- 
rant  Smith,  the  husband,  was  made  a  par^ 
plalntUC  The  court  sustained  a  qwdal  ex- 
ception to  the  mlsjolndOT  of  parties  plaintiff, 
and  J.  Mayrant  Smith  alone  prosecuted  the 
suit  The  petition,  among  other  things,  al- 
leged that  the  "Dave"  mentioned  In  the  mes- 
sage was  Dare  Terry,  a  brother  of  Mrs.  3. 
Mayrant  Smith,  and  that  said  DsTld  Terry 
died  at  Anstln,  Tex.,  and  by  preyloua  family 
arrangements  was  burled  at  Houston,  Tex.; 
that  she  conid  and  would  have  rea<Aed  the 
place  of  the  funeral  In  time  to  have  seen  her 
brother  before  the  burial  and  attend  the 
funeral  services,  had  said  message  not  been 
delayed  In  dellvray,  and  for  which  she  prays 
damages.  Defendant  answered  by  general 
and  special  exceptions,  general  denial,  and 
contrlbutcvy  negllgmce.  The  exceptions 
were  overhiled,  and  upon  a  trial  a  verdict 
and  Judgmrait  rendered  for  $600  in  favor  of 
plaintiff,  and  defendant  appeals. 

Tbs  first  assignment  of  error  Is  as  fol- 
lows:  "The  court  erred  in  overruling  defttid- 
ant's  third  special  exception  to  that  part  of 
the  fourth  paragraph  of  plaintiff's  said  peti- 
tion, which  alleges  that  'according  to  his 
request  and  the  family  arrangements  there- 
for his  body  was  carried  to  Houston,  Tex., 
for  Interment,'  for  the  reason  that  the  de- 
fendant had  no  knowledge  of  any  such  re- 
quest or  arrangement,  and  the  said  petition 
nowhere -alleges  that  this  defendant  had  any 
such  notice." 

The  same  question  Is  presented  by  assign- 
ments of  error  Nos.  2  to  7,  Inclu^ve,  hav- 
ing been  raised  In  course  of  the  proceedings 
below  by  objections  to  evidence,  to  the  charge 
of  the  court,  to  the  refusal  of  special  charges 
requested,  and  In  a  motion  for  a  new  trial, 
all  of  which  assignments  will  be  considered 
together. 

The  petition  of  plaintiff  did  not  allege  any 
fact  showing  notice  to  the  company  of  any 
conditlona  out  of  which  damages  might  arise 
by  the  failure  to  promptly  transmit  and  de- 
liver the  message  other  than  Is  given  by  the 


face  of  the  message^  The  appellant  was  neg- 
ligent In  falling  to  deliver  the  message,  hav- 
ing delivered  It  to  the  care  of  the  Oriental 
Hotel  In  Dallas,  Instead  of  the  Oriental  Oil 
Company,  and  the  law  holds  it  liable  ft>r  all 
damages  that  flow  from  Its  n^llgence  of 
which  it  had  nodce,  or  which  might  have 
been  reasonably  anticipated  at  the  time  It 
received  the  message,  in  the  event  of  a 
breach  of  its  contract  Upon  the  rec^pt  of 
the  message  for  transmission  and  delivery, 
the  appellant  was  put  upon  notice  that  tlw 
parties  therein  mentioned  were  related,  and 
that  upon  its  rec^pt  by  Mrs.  Smith  she 
would  in-obably  set  out  at  once  to  attend  the 
funeral  of  the  deceased.  Telegrai^  Co.  v. 
Carter.  85  Tex.  580,  22  8.  W.  061.  34  Am. 
St  Rep.  826.  The  expression  In  the  message, 
"will  make  all  arrangements,"  would  conve; 
to  the  ordinary  mind  that  all  arrangaDents 
for  the  fnneral  at  Belton,  the  residence  of 
the  sender,  would  be  made,  and  does  not  con- 
vey the  Idea  or  Indicate  that  the  funeral  was 
to  take  place  at  some  point  removed  from 
that  community.  There  Is  nothing  In  the 
telegram  that  can  be  held  to  give  notice  to 
the  tdegraph  company  that  the  remains 
would  be  carried  to  Houston  for  burial. 
Therefore  it  cannot  be  said  that  damages  re- 
sulting to  Mrs.  Smith  in  not  being  notified  In 
time  to  attend  the  funeral  at  Houston  was 
contemplated  by  the  company  at  the  time 
the  ctmtract  to  transmit  and  deliver  the  mes- 
sage was  entered  Into.  Therefore  the  com- 
pany Is  not  liable  for  damages  resulting  to 
Mrs.  Smith  in  not  being  able  to  attend  the 
funeral  at  Houston  caused  by  the  delay  In 
delivering  the  message.  We  think  the  case 
of  Telegraph  Co.  v.  Kuykendall.  90  Tex.  323. 
89  8.  W.  965,  Is  decisive  of  this  point  acd 
upon  it  onr  holding  Is  based.  See,  also.  Trie- 
graph  Co.  V.  Ayers,  41  Tex.  CIt.  App.  627, 
93  S.  W.  199. 

There  are  other  assignments  of  error,  but 
In  view  of  the  foregoing  holding,  it  is  un- 
necessary to  discuss  them.  Same  of  them 
relate  to  the  admission  of  testimony  in  re- 
gard to  the  understanding  bad  between  the 
members  of  the  family  as  to  the  burial  of 
Dave  Terry  at  Houston.  The  effect  of  our 
holding,  as  above  expressed,  disposes  of  this 
matter  adversely  to  appellee. 

As  it  appears  from  the  evidence  that  plain- 
tiff was  not  entitled  to  recover,  the  Judgmmt 
of  the  district  court  is  reversed,  and  Judg- 
Tosat  here  rendered  for  appellant. 


Mcknight  v.  mceniobt. 

(Court  of  Civil  Appeals  of  Texas.    Jan.  19, 

1910.) 

1.  Appeal  and  EnoB  (i  827*)— W»r  or  Kb- 

BOiB— PABTJES. 

Where  io  trenmsi  to  try  title,  bronieht 
aealnst  hnsband  and  wife  to  keep  the  wife  frou 
getting  a  homestead  by  limitations,  the  wife 
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WS8  affected  br  the  jadgmeDt  denying  relief  to 
plaintiff,  tfaougn  ihe  was  not  mentioned  tiierein, 
and  the  judgment  was  flnal  as  to  her,  plaintiff 
mast  make  her  a  party  defendant  in  a  vrit  of 
error  to  leTlew  the  judgment. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Brror.  Gent  Vig.  »  1814-1S20,  l&b-1835; 
Dea  Dig.  1 827.*] 

2.  Appbaz.  and  Ebbob  <|  79*)~rinAX.  Judo- 

HEIfT. 

In  trespass  to  try  title  bronght  against  hus- 
band and  wife  to  keep  the  wife  from  getting  a 
homestead  by  limitations,  a  Judgment  denying 
relief  to  plaintiff,  awarding  to  the  intervener 
an  undivided  half  interest  in  reversion,  depend- 
ing on  the  homestead  rights  of  the  husband  and 
confirming  the  remaining  andivided  half  inter- 
est in  the  husband,  his  heirs  and  assigns,  etc., 
without  mentioning  the  wife,  is  not  a  final  jndg- 
ment,  and  writ  of  error  does  not  lie  to  review  it 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Ernir,  Cent  Dig.  18  484-483 ;  Dea  Dig.  I  m*1 

Error  from  District  Coart,  Bexar  Gountr ; 
Arthur  W.  Seellgson,  Judge. 

Action  by  R.  A.  McKnlght  against  John 
McKnlgbt  and  another,  In  which  Mrs.  Cor- 
nelia Mitchell  interrened.  There  was  a  Judg- 
ment denying  relief,  aod  plaintiff  brings 
error,  making  John  McKnlght  defendant  In 
errOT.  Dlsmtesed. 

Salliway  &  McAsklll,  for  plaintiff  In  error. 
Geo.  B.  Gillette,  for  defendant  In  error. 


NEILL,  J.  Tbfs  snlt  was  bronght  by  plain- 
tiff In  error,  hereinafter  called  plaintiff, 
against  John  McKnlght  and  his  wife,  Mary 
E.  McKnlgbt,  In  the  ordinary  form  of  an  ac- 
tion of  trespass  to  try  title  to  certain  lots 
of  land  situated  In  the  city  of  San  Antonio, 
Tex.,  designated  as  lots  Nos.  60,  51,  and  62 
iQ  block  14,  city  block  Na  1,600,  on  the  cor- 
ner of  Cooper  and  Gerers  streets,  and  are 
further  designated  In  plaintiff's  petition  as 
the  "same  lots  sold  and  conveyed  by  Mrs. 
Alice  E.  Moore  and  A.  J.  Moore,  her  bus- 
band,  to  Mra  Sarah  E.  McKnlght  on  Decem- 
ber 31,  1900,  by  deed  recorded  in  volume  226, 
page  356,  of  the  Records  of  Deeds  of  Bexar 
County,"  which  deed  Is  alleged  to  be  the  com- 
mon source  of  title  under  which  plaintiffs 
and  defendants  claim  title  to  the  property. 

Mrs.  Cornelia  Mitchell  intervened  In  the 
case,  and  In  her  petition  of  intervention  al- 
leged that  she  Is  the  legal  and  equitable  own- 
er and  holder  of  the  land  described  In  plaln- 
tifTa  petition;  that  such  land  was  th^  sep- 
arate property  of  the  estate  of  Mrs.  Sarah  E. 
McKnlght,  who  died  Intestate,  leaving  as  her 
only  heir  her  son,  R.  A.  McKnlght,  the  plain- 
tiff In  this  suit;  that  thereafter  intervener 
acquired  by  purchase  at  execution  sale  all 
the  right,  title,  and  interest  of  said  R.  A. 
McKnlght  to  said  land,  and  that  defendants, 
nor  either  of  them,  have  any  right,  title,  or 
Interest  whatever  in  the  land;  that  on  No- 
vember 1,  1907,  Intervener  agreed  to  sell  all 
tbe  land  to  plaintiff  for  the  sum  of  $625  and 


costs  of  sheriff's  sale,  amounting  to  $25  or 
$30;  that  she  ratifies  and  confirms  said 
agreement,  adopts  the  pleadings  of  plaintiff, 
and  Joins  In  his  prayer  for  the  recovery  of 
tbe  land,  etc.  The  defendants  pleaded  not 
guilty  to  both  plaintiff's  and  Intervener's  pe- 
titions. 

The  case  was  submitted  for  trial  to  the 
court,  without  a  jury,  which,  on  conclusions 
of  fact  and  law  found  by  the  trial  Judge,  on 
April  16,  1908,  rendered  the  following  Judg- 
ment: "Now  at  this  day  coming  on  to  be 
beard  tbe  above  entitled  and  numbered  cause, 
and  the  plaintiff  appearing  in  person  and  by 
counsel,  and  the  Intervener  appearing  1^  her 
counsel  of  record,  and  the  defendants  also 
appearing  by  their  counsel  of  record,  and  In 
person  of  John  McKnlght,  and  a  Jury  having 
been  waived  and  the  matters  at  Issue,  as  well 
of  tact  as  of  law,  having  been  submitted  to 
Uie  court,  and  the  court  having  heard  the  evi- 
dence and  argumoit  of  counsel  and  being  ful- 
ly advised  In  the  premises,  being  of  the  opin- 
ion that  the  property  In  controversy  was  tbe 
community  homestead  of  det^idant  John  Mc- 
Knlght, and  his  deceased  first  wife,  Sarah  B. 
McKnlgbt,  and  that  the  plaintiff,  B.  A.  Mc- 
Knlght, as  her  sole  heir  took  upon  her  de- 
cease an  nndlTlded  one-half  interest,  subject 
to  tbe  homestead  right  then  and  now  en- 
Joyed  by  said  John  McKnlght,  which  Interest 
of  said  R.  A.  McKnlght  was  purchased  by 
the  taitervenn-,  Comella  Mitchell,  It  is  there- 
fbre  by  the  court  hereby  considered,  ordered, 
adjudged,  and  decreed  that  the  plaintiff  R. 
A.  McKnlght  take  nothing  by  Us  snlt  In  this 
behalf,  and  that  the  Intervener,  Cornelia 
Mitchell,  do  have  and  recover  of  and  from 
the  def^dants  John  McKnlght  and  Mary  B. 
McKnlght,  tree  from  all  claims  or  preten- 
sions of  title  thereto  on  the  part  of  said  de- 
fendant, or  either  of  them,  the  title  to  an 
undivided  one-half  Interest  In  and  to  the 
property  In  controversy,  to  wit,  lots  Numbers 
(50)  fifty,  (51)  fifty-one,  and  (62)  fifty-two,  In 
block  No.  (14)  fourteen,  city  block  1600,  of 
South  Heights  Addition,  In  tbe  city  of  San 
Antonio,  Bexar  county,  Texas,  said  one-half 
interest  hereby  awarded  to  Intervener,  how- 
ever, is  and  shall  he  a  reversionary  estate, 
depending  upon  the  homestead  rights  in  said 
property  now  and  hereafter  to  be  possessed, 
exercised,  and  enjoyed  by  defendant  John 
McKnight,  whose  possession  of  said  entire 
property  thereunder  may  continue  during  his 
life,  and  shall  be  free  from  all  molestation 
by  intervener,  his  heirs,  personal  representa- 
tives, or  assigns,  and  that  the  title  to  the  re- 
maining undivided  one-balf  interest  in  said 
property  be,  and  the  same  is  hereby,  confirm- 
ed in  the  said  defendant  John  SicKnlght,  his 
heirs  and  assigns,  and  It  is  further  adjudg- 
ed that  defendants  pay  all  costs  herein,  ex- 
cepting the  costs  of  filing  the  plalntlfTs  origi- 
nal petition,   which  are  hereby  adjudged 
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against  plaintiff,  for  all  of  which  costB  ex- 
ecatlon  may  iBrae." 

H.  A.  McEkU^t  made  application  for  a 
writ  of  error  to  have  said  Judgment  revera- 
M  by  tills  court,  and  alleged  In  hla  applica- 
tion that  John  McKnlght  and  the  interrener, 
Cornelia  Mitchell,  are  the  only  parties  In- 
terested adversely  to  him  In  the  case;  the 
writ  of  error  bond  was  made  payable  to  John 
Mitchell  and  Cornelia  Mitchell ;  but  the  writ 
of  error  was  Issued  and  served  upon  John 
Mitchell  and  Comtila  Mitchell,  service  being 
had  upon  each  of  them  on  April  29.  1909- 
The  motion  of  defendants  In  error  to  dismiss 
the  writ  Is  upon  this  ground:  "Because  It 
appears  from  the  pleadings  and  Judgmont  in 
Bald  original  >cauBe,  as  exhibited  by  the  trans- 
script  faer^  OpsgoB  10  to  18),  that  Maiy  E. 
MtSttight  was  a  party  defendant  thereto; 
and  becanse  the  aald  Mary  B.  Mi^l^tat  Is 
not  named  as  a  party  defwdant  In  platntUTs 
application  tor  this  writ  of  error,  and  is  not 
named  as  an  obligee  In  the  writ  of  error  bond 
filed  thoewith,  and  does  not  appear  to  have 
been  dted  as  one  of  the  defendants  In  error 
Txpaa  this  writ" 

It  will  be  noted  from  onr  statanent  of  the 
case  that  Hary  E.  McKnight  was  a  party  de- 
fendant In  the  case^  and,  while  her  name  is 
not  niHitloned  in  the  Judgment,  it  is  apparent 
from  the  pleadings  takai  In  connection  with 
the  findings  ai  the  trial  Judge  that  she  is  af- 
fected by  It,  and  that  it  Is  final  as  to  her. 
If,  however,  we  should  be  mistaken  as  to 
this,  an  Insnpnable  objection  to  this  court's 
jurisdiction  would  appear,  which  is  that  the 
JudgmMt  upon  which  the  writ  of  error  Is 
sued  out  la  wt  final  That  liaxy  E.  Mc- 
Knight was  a  necessary  party  to  the  writ 
cannot  be  mtve  clearly  diown  than  by  a  qno- 
tatlMi  frmn  plaintiff  in  error's  brief,  viz.: 
'*Tha  court  will  readily  see  that  this  suit  was 
brought  to  keep  John  McKnlgbt's  second 
wife"  (Mary  E.  McKnlgbt)  "from  getting  a 
homestead  by  the  five-year  statute  of  limita- 
tion, she  claiming  the  propCTty,  asserting 
ownoshlp  to  same  in  her  own  right,  holding 
under  a  deed  duly  roistered." 

It  Is  elementary  that  all  adrerse  parties  to 
a  Judgment  against  the  party  se^ng  to  hare 
■eucb  Judgmrat  reversed  an  appellate  tri- 
bunal must,  Mther  on  appeal  or  a  writ  of 
-error,  be  brought  before  such  a  court  In  or- 
-der  to  give  It  Jurisdiction. 

Wherefore  the  motion  Is  sustained  and  the 
writ  of  error  dismissed. 


MATSON  V.  STBWABT. 

'(Court  of  Civil  Appeals  of  Texas.    Jan.  19, 

1910.) 

1.  ConivAors  (|  819*)— Work  and  Labob 

14*>--PABT  PXSrOBHANCE— Reusdt. 

Where  a  contract  has  been  performed  In 
part  by  a  party  thereto,  and  full  perfonnance  la 


prevented  by  the  adverse  party,  tiie  party  may 
sue  on  the  contfact,  or  ne  may  recover  on  a 
quantum  meruit  for  the  services  aetoally  pe^ 
formed. 

[Ed.  Note.— For  other  cases,  see  Contracts. 
Cent  Dig.  «  1499;  Dec.  Dir.  |  319;*  Work 
and  Labor,  Gent.  Dig.  |  82;  Dea  Dig.  f  14.*] 

2.  Masteb  and  Servant  (H  36,  73*)— Wois 

AND  LABOB  (i  14*)— CONTBACI  OW  BmPLOT- 

mehi^Paot  Pebtobhancb— Bkudt. 

Where  one  contracting  to  take  charge  o( 
another's  flock  of  soats  for  a  specified  period, 
in  consideration  of  receiving  a  tp«cifiea  ddiq- 
ber  of  goats  and  their  increase  during  the  pe- 
riod, was  discharged  before  the  »i^tation  of 
the  period,  be  must  prove  that  up  to  the  dis- 
chaiie  he  performed  aisi  part  of  the  agreemeDt, 
in  which  case  he  can  recover  the  spedGc  prop- 
erty and  increase,  and  damages  or.  in  the  altef 
native,  he  may  recover  the  reasonable  vahM  U 
the  aervlcea. 

[£}d.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  H  42,  99;  Dec  Dig.  ({ 
36,  73;*  WoA  and  Labor,  Cent  Dig.  |  32; 
Dec  Dig.  I  14.*] 

8.  Appeal  and  E)bbob  (i  1010*)  —  Firdino  — 

Conclusiveness. 

A  finding  supported  by  evidence  will  not  be 
disturbed  on  appeal 

[Ed.  Note.— BV)r  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  i  8979 ;  Dea  Dig.  {  1010.*] 

Appeal  from  Edwards  County  Court;  A.  P. 
Alllsoo,  Judge. 

Action  by  John  Mataon  against  B.  A.  Stew- 
art From  a  Judgment  for  defendant;  plain- 
tiff appeals.  Affirmed. 

Fisher  &  Walker,  for  appellant  Jno.  W. 

Hill,  for  appellee. 

NEILL,  J.  This  Is  a  suit  by  the  appellant 
against  the  appellee  to  recover  from  blm  the 
possession  of  50  head  of  nanny  goats  and 
their  Increase  from  February  2,  1907,  up  to 
the  date  of  filing  suit,  which  was  February 
2,  1909,  allied  In  the  aggregate  to  be 
137  head,  besides  70  kids,  all  of  which  were 
alleged  to  be  reasonably  worth  $621;  or,  in 
the  alternative,  the  value  of  the  animals,  and 
also  the  value  of  the  mohair  sheared  from 
said  goats  since  Febniary  1,  1907,  which  was 
alleged  to  be  $125.  The  plaintiff  alleged  that 
he  was  entitled  to  the  possesion  of  said  gosts 
as  his  property  by  virtue  of  a  certain  written 
contract  made  between  him  and  defendant  on 
February  2,  1907,  the  substance  of  whldi  Is 
alleged  In  his  petition  to  be  as  follows:  "By 
the  contract  plaintiff  agreed  to  take  charge  of 
defendant's  entire  flock  of  goats,  consisting  of 
about  two  thousand  head,  for  the  period  of 
three  years  ftom  February  1,  1907.  and  dnr^ 
iDg  such  period  to  look  after,  control,  herd 
and  care  for  ttie  goats  and  the  increase  from 
year  to  year  In  a  prudent,  careful  and  bnsl- 
nessllke  manner,  end  do  everything  that 
might  be  necessary  to  promote  the  general  In- 
terest and  wdfare  of  the  goats,  and  to  give 
the  whole  of  his  time  and  attention  thereto, 
the  goats  to  be  run  on  such  range  u  mli^t 
be  furnished  by  the  defendant;  and.  upon  the 
expiration  of  said  time  to  quietly  and  peace- 
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folly  toiB  OTOT  and  daliTer  to  detaidant  or 
him  antlxHisea  ssent  idl  of  aald  goats  and 
th^  Incraeae  ezceiM;  sncb  ot  nld  goats  as 
may  be  owned  by  plaintUt  under  tbe  oantiact 
as  tber^  qwdfled.  Tbat  defendant  m  bis 
part  agreed  to  cut  out  of  hla  flodc  of  goats 
fifty  bead  of  nannles^sodi  as  mli^t  be  agreed 
npon  by  bin  and  plalntlfr;  and  deliver  posse*- 
■Ion  thereof  for  tbe  period  ot  Ume  ipedfled, 
■aid  nanny  goats  and  their  increase  to  be 
placed  ta  sndi  marks  and  brands  aa  mlgbt  be 
agreed  npon,  in  order  to  dlstingolsh  tbem 
from  otber  goats:  and  tbat.  In  tbe  event  plain- 
tiff ahoidd  comp^  wltb  tbe  terms  and  condi- 
tions of  tbe  contract,  thm,  at  tbe  ezplratkm 
thereof,  plaintiff  ahonld  hare  and  own  abso- 
lutely and  be  mtitled  to  bold  as  bis  own  all 
of  tbe  fifty  nanny  goats  and  all  Increase  there- 
from  during  said  period  of  time,  otherwise 
the  suns  to  mnaln  the  property  of  tbe  dfr 
feadant  Tbat  d^endant  further  agreed  for 
aald  period  to  foniisb  all  necessary  ranges 
-water  and  salt;  and  eqtense  of  ehearlng  all 
of  aald  goats,  except  the  nanny  goats  set 
aside  for  plaintiff,  which  expense  was  to  tw 
irame  by  him;  that  it  also  stipulated  that  the 
■defendant  wa»  antherlsed  during  the  period 
of  the  contract  to  sell  all  the  goats  except 
the  naimles  let  apart  to  plaintiff  and  their 
increase ;  but  ttia^  In  ease  he  should  sell  the 
whole  of  bis  flodc,  the  plaintiff  ibould  be  «i- 
tltled  to  recelTe  the  fifty  bead  of  nannies  and 
their  Increasa"  The  petltlim  flira  alleges 
that  plaintiff  and  defendant  at  tmoe  cut  out 
the  60  head  of  nanny  goats  and  designated 
them  bj  marks  and  brands,  as  provided  by 
the  contract;  that  tb^  taurease  In  tbe  spring 
of  1907  was  also  martced  and  branded  in  the 
same  manner;  tlut  tbe  increase  for  the  next 
spring  was  not  marked  nor  branded,  but 
could  be  readily  Identified  by  plaintiff;  that 
plaintiff  at  once  took  Cha^  of  Ute  defend- 
ant's goats,  comprehended  by  ttte  contract, 
■cm  the  range  furnished  by  defendant,  and  conr 
troUed.  herded,  and  cared  for  the  same  and 
tbelr  Increase  in  a  prudent,  careful,  and  busl- 
neeallke  manner,  and  did  everything  that 
waa  necessary  to  promote  the  general  inter- 
est and  welf&re  thereof  and  tbe  increase,  and 
gave  bla  whole  time  and  attention  thereto 
from  Febnuury  2,  1907,  oontlnnously  up  to 
December  18,  1908;  that  on  ttte  last-named 
■day  defendant  without  cause,  took  aU  of  said 
goats,  Indndhig  60  head  of  nannies  and  their 
Increaae,  from  the  care  and  custody  of  plain- 
tiff and  ousted  him  from  the  range,  notify- 
ing him  tbat  be  (defendant)  would  not  permit 
him  to  further  care  for  the  goats,  and  that 
defendant  would  no  further  recognize  or  abide 
by  the  contract;  that  idalntlff  performed  his 
part  of  the  contract  teun  its  date  until  De- 
conber  19, 1908,  as  regulred  thereby,  and  has 
been  ready  and  wllUng  to  continue  Its  per^ 
formance  up  to  the  date  of  Its  expiration, 
but  was  prevented  from  doing  so  by  the  de- 
fendant; and  tbat  bis  services  were  reason- 
ably worth  $25  per  month  during  tbat  period. 
•The  plaintiff  prayed  Judgment  for  the  nanny 
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goats  and  tb^  Increase  or  fbr  tbe  value 
tbemoi,  and.  In  tbe  alternative,  for  the  value 
of  Us  service  during  the  period  of  time  he 
was  in  diarge  of  and  cared  for  said  goats. 
Tbe  d^endant  answered  by  a  general  denial, 
and  the  case  was  tried  without  a  Jury,  and 
judgment  was  rendered  for  the  defoidant 
The  only  assignment  of  error  complains  of 
the  court's  rendering  Judgmoit  for  the  de- 
fendant,* for  the  reason  that  under  the  undis- 
puted evjdraice  it  riiould  have  been  for  the 
plaintiff.  proposition  asserted  unSee 

the  assignment  Is  as  follows:  **Wbere  a  con- 
tract has  been  performed  In  part,  and  Its  full 
performance  has  been  prerented  by  the  de- 
fendant, tbe  plaintiff  may  maintain  an  action 
of  covenant  upon  the  contract,  a  eompleto 
performance  on  his  imrt  bdng  excused  by  tbe 
act  of  the  defoidant,  m  p£  may  recover  iq>on 
a  quantum  meruit  for  tbe  services  actually 
performed."  The  ifft^^osltlon  is  undoubtedly 
sound  law;  but  It  assumes  that  plaintiff  talth- 
f uUy  dlsdiarged  his  obligation  to  perform  the 
services  required  of  him  undw  the  contract, 
wblcih  was  the  very  fact  at  issue.  Tbore  Is 
no  dispute  about  the  contract  having  been  en-' 
tered  into  by  the  parties,  nor  ^uestloa  r^rd- 
log  Its  construction.  In  orda  for  the  plain- 
tiff to  recover  the  spedflc  property  sued  for 
ta  Its  value.  It  was  incumbent  upon  blm  to 
prove  that  up  to  tbe  time  defendant  dls- 
durged  him  be  had  poformed  bis  part  of 
the  agreement.  Such  proof  would  have 
shown  a  breach  ot  tbe  contract  on  the  part 
of  defendant  which  would  have  entitled  plain- 
tiff to  recovra-,  not  only  tbe  goats  and  their 
Increase  wblcib  he  was  to  rec^ve  as  compen- 
sation for  his  services,  but  any  otber  damages 
that  mlgbt  be  shown  to  have  proximately  en- 
sued from  sudi  lH«acb;  or.  In  the  alternative, 
the  reasonable  value  of  his  services.  If  be 
didn't  perform  the  services  in  tbe  manner 
be  contracted,  the  defendant  bad  the  rli^t  to 
discharge  blm,  and  tf  his  services  were  of  no 
value  he  could  recover  nothing  on  a  quantum 
meruit.  It  was  only  In  the  event  plaintiff 
complied  wltb  tbe  terms  and  ccmdltions  of 
the  contract  tbat  he  should  have  title  to  the 
goats  and  their  Increase  stipulated  for  aa  his 
compensation.  Ottterwise,  tbe  same  were  to 
remain  the  property  of  the  defendant.  Plain- 
tiff bad  agreed  and  obligated  himself  "to  look 
after,  contnd,  herd,  and  care  for  said  goats 
and  their  increase  from  year  to  year  In  a 
prudent,  carefnl.  and  businesslike  mannw, 
and  to  do  everything  necessary  to  promote  tbe 
general  welfare  and  Interest  of  said  goats." 
If  defendant's  testimony  be  true — which  was 
for  the  trial  Judge,  and  not  ns,  to  determine 
—plaintiff  did  not  perform  such  obligation. 
Buch  testimony  Is  to  the  effect  that  plaintiff 
did  not  attend  to  the  goate  nor  herd  them 
properly;  that  he  let  them  scatter  all  over 
the  country,  and  that  plaintiff  cost  him  more 
In  the  loss  of  goats  than  be  was  worth,  and 
that  he  had  to  get  rid  of  him  because  he  was 
worthless  and  expen^ve.  Tbe  defendant's 
testimony  Is  corroborated  1^  that  of  another 
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witness  who  testified  rabstantlallr  to  tbe 

same  effect 

There  being  evidence  tending  to  snpport 
the  evident  findings  of  the  court  that  plaintiff 
did  not  perform  the  services  he  contracted  to 
render,  and  that  his  services  were  of  no  val- 
ue, it  Is  not  our  province  to  dlitarb  the  jn^- 
ment,  and  It  is  affirmed. 


MISSOURI,  E.  &  T.  RT.  00.  Or  TEXAS  v. 
BXRD. 

(Oonrt  of  CtvU  Appeals  of  Tens.    Jan.  20, 
lOia) 

1.  Railroads  <§  425*)— Injdst  to  Annuxjs— 

FSOXIUATK  CaCSE. 

A  finding  that  negligence  in  the  operation 
of  ft  train  at  an  excessive  speed  was  the  proxi- 
mate caose  of  the  killing  of  an  animal  on  the 
trade  cannot  be  snatained  In  the  absence  of 
proof  of  caosal  connection  between  the  negli- 
gence found  and  the  accident. 

[Ed.  Note.— For  other  caBea,  see  Railroads, 
Cent  Dig.  gf  1527-1583 ;  Dec  Dig.  S  425.*] 

2.  RaILBOADS  ({  415*)~lNJUBT  to  ARWALS— 

Ddtt  to  Keep  Lookout. 

Where  by  ordinance  an  animal  killed  by  a 
train  running  at  excessive  speed,  was  unlaw- 
folly  running  at  large,  the  railroad  owed  no  duty 
to  keep  a  lookout  for  the  animal,  but  might  as- 
sume that  no  snch  animal  was  at  large. 

[Ed.  Note^For  other  cases,  see  Rsilroads, 
Cent  Dig.  f  1477 ;  Dec.  Dig.  |  416.*] 

3.  BaILBOADB  (S  441*)— IltJTTRISS  TO  ANIMAL 

— ^BBUUPTIONB. 

Where,  because  an  animal  was  unlawfully 
mnning  at  large,  the  railroad  owed  no  duty  to 
look  out  for  the  animal,  it  could  not  be  presumed 
from  the  fact  that  the  track  was  straight  where 
the  animal  was  killed  and  the  view  unobstruct- 
ed that  the  employes  discovered  the  animal  on 
the  track. 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  441.*] 

4.  EVXDERCX  (S  54*)— FBEBUMfTION  OVf.  FBB- 
SCMPTIOn. 

One  presomption  cannot  be  made  the  basis 

of  another  presumption. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  {  74;  Dec.  Dig.  S  54.*] 

5.  KAiLBOADs  (S  419*)— Injuries  to  Anual 
— Cask  Required  on  Discovert. 

Where  a  hone  anlawfolly  running  at  laige 
Is  killed  by  a  train,  the  railroad  owes  no  doty 
as  to  the  horse  until  its  employes  discover  the 
animal  to  be  where  he  might  reasonably  be  ex- 
pected to  be  injured  by  the  operation  of  the 
train  In  the  manner  tbey  operated  it 

[Bd.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  ||  1489-lSOO;  DeeTDIg.  |  419.*] 

6.  Railroads  (g  443*V-lNJt7ftiB8  to  Anihals 

— SUPFICIENCT  OT  EVIDENCE. 

In  an  action  for  the  killing  of  a  horse  by 
a  train,  In  whidi  It  was  shown  that  the  train 
was  nmninf  at  an  excessive  speed,  and  the 
horse  nnlawrally  mnning  at  large,  evidence  held 
insufficient  to  snow  that  the  railroad  employes 
discovered  the  horse  to  be  where  he  might  be 
expected  to  be  injured  by  the  train  In  the  man- 
ner tbey  operated  It  and  hence  failed  to  show 
that  the  nulroad  owed  any  duty  with  xsgard  to 
the  horse. 

[EJd.  Note.— For  other  cases,  see  Railroads, 
Dec.  Dig.  S  443.*] 


7.  NXQLIOERCE  (I  1*)— BnflTEROB  OF  DUTT. 

In  the  absence  of  a  duty  violated,  Acre  eta 
be  no  negligence. 

[Ed.  Note.— For  other  cases,  see  Ke^igeuc^ 
Cent  Dig.  {  1 ;  Dec.  Dig.  |  1.*] 

Appeal  from  Hopkins  County  Ooart;  F.  W. 
Patterson,  Judge. 

Action  by  D.  H.  Byrd  against  the  Missouri,. 
Kansas  &  Texas  Railway  Company  of  Texas. 
From  a  jndgmrat  for  plaintiff,  defendant  ap- 
peals. Reversed  and  remanded  for  new  trial. 

Coke,  Miller  &  Coke  and  L.  L.  Wood,  for 
appellant  J.  M.  Melion,  for  appdlee. 

WIIiLSON,  C.  J.  App^ee  recovered  « 
judgment  against  appellant  for  the  sum  of 
f  125  as  the  value  of  a  horse  belonging  to  the 
former  alleged  to  have  been  negligently  fcUl. 
ed  by  the  latter  In  the  operation  of  one  of  its 
trains  within  the  corporate  limits  of  the 
town  of  Sulphur  Springs.  The  horse  was 
killed,  as  found  by  the  trial  court,  at  a  point 
on  appellant's  line  of  railroad  It  was  not  re- 
quired to  have  fenced,  between  League 
street,  in  said  town,  and  Moore  avenue,  the 
street  nearest  to  League  street  on  the  east 
and  running  parallel  with  It 

It  Is  reasonably  certain  from  the  evidence 
ttiat  the  horse  was  killed  by  one  of  appel- 
lant's east-bound  trains  at  some  hour  not 
shown  by  the  record  during  a  night  in 
tember,  190S,  but  as  no  one  saw  the  train 
strike  him,  It  Is  only  by  Inferences  from  the 
testimony  that  tiie  circumstances  surround- 
ing the  accident  can  tie  determined.  Appel- 
lee testified  that  when  he  last  saw  the  horse 
alive  be  was  In  his  lot,  near  and  north  of  ip- 
pellant's  line  of  railroad  and  near  and  east 
of  League  street  He  found  the  horse  dead 
In  a  cut  at  a  point  about  six  feet  sonth 
of  the  track  of  said  railroad  and  70  or  80 
feet  east  of  the  point  where  api>ellaiif  s  track 
crossed  League  street  Appellee  further  tes- 
tified: "I  saw  his  (the  horse's)  tracks  on  the 
railroad  right  at  tbe  crossing.  I  saw  whera 
be  scrambled  to  get  off  the  railroad  track, 
but  I  never  saw  his  tracks  up  to  where  be 
was  lying.  From  where  I  first  saw  the 
horae's  tracks  I  could  not  tell  from  the  tracks 
be  made  as  to  whether  be  was  running,  but 
tbe  tracks  Just  dug  In  the  ground  and  I  sup- 
pose It  was  where  the  engine  struck  blm." 
It  was  shown  that  from  the  place  where  tbe 
horse  was  found  dead  to  a  point  more  than 
500  yards  west  of  same  appellant's  track  wai 
straight,  and  that  the  view  of  operatives  of 
Its  trains  going  east  from  that  point  to  tbe 
place  where  the  animal  was  found  dead  was 
wholly  unobstructed.  An  ordinance  of  the 
town  of  Snlphur  Springs  made  It  unlawfni 
to  run  a  steam  engine  on  a  railroad  within 
its  limits  at  a  greater  rate  of  speed  than  € 
miles  per  hour.  A  witness  testified  that  i 
train  moving  at  the  rate  of  6  miles  per  hour 
striking  a  horse  would  not  knock  blm  10  feet 
from  the  side  of  the  track,  **bnt  I  suppose." 


•For  Mkar 
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be  said,  "It  mlgbt  knock  him  off  five  feet  to 
one  8lde,  as  five  feet  would  be  a  small  dis- 
tance. Or,"  be  added,  "It  might  catch  the 
animal  on  the  pilot  of  tbe  engine,  which  Is 
three  or  fonr  feet  elevation,  and  the  animal 
would  fall  off  the  aide  of  the  track  Sto  feet" 
When  fonnd  the  horse's  hind  legs  were  bm- 
ken  jnat  above  the  hocks,  and  bis  neck  was 
broken.  The  findings  of  the  trial  coort,  made 
the  basis  of  his  Judgment,  that  appellant  was 
guilty  of  negligence  In  that  It  was  operating 
within  the  corporate  limits  of  said  town  In 
violation  of  said  ordinance,  at  a  greater  rate 
of  speed  than  six  miles  per  hour,  the  train 
that  killed  the  horse,  and  that  such  negli- 
gence was  the  proximate  cause  of  tbe  horse's 
deatb,  are  challenged  as  being  without  sup- 
port Id  the  evidence.  If  It  should  be  conced- 
ed that  the  evidence  was  sufficient  to  support 
tbe  finding  that  the  train  which  struck  the 
horse  was  being  operated  at  a  speed  In  viola- 
tion of  the  ordinance,  we  think  It  was  In- 
sufficient to  support  tbe  finding  that  the 
death  of  the  animal  was  the  result,  proxi- 
mately, of  the  violation  of  that  ordinance. 
As  was  said  In  Ry.  Co.  v.  Latham,  115  S.  W. 
891,  "If  tbe  engineer  was  guilty  of  negligence 
In  running  the  train  at  the  speed  It  was  run 
•  •  •  then  in  order  to  determine  that  such 
negligence  was  the  proximate  cause  of  the 
accident,  It  would  be  necessary  to  first  find 
that  the  animal  was  on  the  track  under  such 
circumstances  as  would  support  the  conclu- 
sion that  the  accident  was  the  natural  and 
probable  consequence  of  such  negligence,  and 
that  an  accident  of  that  character  ought  rea- 
sonably to  have  been  foreseen  as  such  a  conse- 
quence In  the  light  of  attending  circumstaa- 
ces.  T.  &  P.  Ry.  Co.  v.  Blgham,  90  Tex.  223. 
38  S.  W.  162.  Whether  there  was  any  causal 
connection  between  the  Diligence  of  tbe  de- 
fendant found  by  the  court  and  the  accident 
is  left  wholly  to  conjecture,  and.  In  the  ab- 
sence of  evidence  to  support  It,  such  a  con- 
nection can  no  more  be  presumed  than  negli- 
gence can  be  presumed  without  proof  to  sup- 
port It    T.  &  P.  Ry.  Oo.  V.  ShoemakOT.  88 
Tex.  451,  84  S.  W.  1049."   There  Is  no  evi- 
dence in  the  record  before  us  showing  when 
and  under  what  clrcuinstances  the  horse  got 
upon  appellant's  track,  and  there  Is  no  evi- 
dence tending  to  show  that  Its  employ^  in 
charge  of  the  train  which  killed  the  horse 
ever  discovered  him  to  be  on  tbe  track.  By 
the  terms  of  an  ordinance  In  force  In  said 
town  It  was  "unlawful  for  the  horse  to  be  at 
large  at  the  place  where  he  was  killed,  and 
therefore  appellant's  said  employes  not  only 
lid  not  owe  appellee  the  duty  to  keep  a  look- 
}ut  for  the  animal,  but  had  a  right  to  as- 
inme  no  such  animal  was  at  large  at  said 
place.    Ry.  Go.  v.  Cocke,  64  Tex.  154.  As 
:hey  did  not  owe  such  a  duty,  It  should  not 
ye  presumed  from  the  fact  that  the  track 
ivas  straight  and  their  view  unobstructed 
tiat  they  discovered  him  upon  the  track. 
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And,  if  such  a  presumption  could  be  Indulg- 
ed, It  could  not  be  made  the  basis  of  a  fur- 
ther presumption  that  said  employes  discov- 
ered the  animal  to  be  on  the  track  In  time 
by  the  use  of  due  care  to  avoid  Injuring  him. 
The  animal  being  at  the  time  In  the  position 
of  a  trespasser  on  Its  track,  notwithstanding 
app^ant  may  have  been  negligent  In  operat- 
ing Its  train  at  too  great  a  speed,  It  would 
not  be  liable  for  the  death  of  the  horse  If  its 
employes  did  not  discover  falm  to  be  In  dan- 
ger from  the  train  In  time  to  avoid  injuring 
him  In  Its  operation.  Ry.  Co.  v.  Russell,  43 
S.  W.  576.  In  other  words,  the  horse  being 
a  trespasser  on  Its  track,  appellant  owed  to 
appellee  no  duty  with  reference  to  him  until 
Its  employes  discovered  tbe  animal  to  be  In 
a  place  where,  reasonably,  he  might  be  ex* 
pected  to  be  Injured  by  the  operation  of  the 
train  in  the  manner  they  operated  It  Tbe 
testimony  falling  to  show  that  said  employes 
discovered  the  horse  to  be  in  such  a  place.  It 
failed  to  show  appellant  to  owe  appellee  a 
duty  with  regard  to  him,  and  hence  failed 
to  show  a  liability  on  the  part  of  appellant 
to  appeiree.  In  the  absence  of  a  duty  violat- 
ed, there  can  be  no  liability  on  the  ground  of 
negligence. 

The  Judgment  Is  reversed,  and  tbe  cause  ii 
remanded  for  a  new  triaL 


BRADY  V.  MADDOX. 

(Court  of  Civil  Appeals  of  Texas.    Dec.  22, 
1909.   On  Motion  for  Rehearing, 
Feb.  2,  1910.) 

1.  Appeal  and  Ebbob  (IS  994,  1002*)— Re- 
view —  Conthadictobt  EvinSNCB  —  Obbdi- 
BiUTT  OP  Witnesses. 

A  verdict  is  conduBive  on  the  appellate 
court  as  to  conflicting  evidence  and  the  credibil- 
ity of  tbe  witneBses. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Big.  «|  8901-8806,  S^;  Dec 
Dig.  ^8  904,  100£«] 

2.  Bbokxbs  (S  86*}— AonoR  fob  Ooinnasioirs 

— EVIDBKOE. 

In  an  action  by  a  broker  for  conuntBsions, 
evidence  to  support  a  finding  that  it  was  through 
the  broker's  efforts  that  a  iffoqwctlve  purchu* 
er  was  procured. 

[EH.  Note.— For  other  eases,  see  Broken, 
Cent  Dig.  |  116;-  Dec.  Dig.  {  86."] 

8.  Bbokebs  (8  8*)— Action  vob  Coicuission8> 
— evidbwce. 

In  an  action  by  a  broker  for  commlsBlons, 
evidence  held  to  rapport  a  finding  that  a  con- 
tract of  emplo^ent  between  the  broker  and 
the  owner  was  m  force  when  the  owner  sold  the 
land. 

[Ed.  Note.— For  other  cases,  see  Broken, 
Cent  Dig.  «  9;  Dec.  Dig.  S  8.*] 

4.  Brokbbs  (fi  88*)— AoTion  fob  Coumissions 

— INSTBUCTIOHS. 

In  an  action  by  a  broker  for  commissions, 
where  there  was  evidence  that  the  owner  had 
at  one  time  refused  to  sell  to  a  sobseQuent  pnr- 
cbaser,  and  that  afterward  the  owner  had  placed 
the  property  for  sale  with  the  broker  wTthont 
stlpulatmg  against  the  sale  to  such  purchaser, 
but  no  evidence  that  the  pnrcbaser  had  «ub- 
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mitted  an  off^r  to  the  bnAer  after  the  owner'i 
refusal  to  sell,  a  charge  that,  if  the  pnrdiaser 
baa  submitted  an  offer  to  the  bzofcer  which  was 
refnsed  by  the  owner,  defendaot  ahoald  recover 
apon  the  tbeorj  that.  If  the  owner  refused  to 
sell  to  the  purchaser  and  he  then  west  to  the 
broker  with  his  offer,  defendant  wa«  entitled  to 
lecorer,  did  not  neceMarily  reqaira  a  vezdict 
for  defendant 

[Ed.  Note— For  other  ca«eiL  lee  Broken, 
Cent.  Dig.  H  121-127;  Dec.  1%.  I  88.*] 

5.  Broeebs  (8  88«)— Action  rott  Couuissions 

— iNSTRUOnOMS. 

The  «T]denoe  being  conflicting  as  to  wheth- 
er the  property  was  withdrawn  from  the  maricet 
before  or  after  the  owner's  empIOTment  of  the 
broker,  a  charge  in  the  broker's  action  for  com- 
pensation that,  if  before  the  broker  snbmitted 
the  property  for  sale  to  a  prospective  purchaser 
the  owner  had  refused  the  offer  of  the  prospec- 
tive purchaser,  defendant  should  recover,  did 
not  require  a  verdict  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent  Dig.  H  121-127 ;  Dec.  Dig.  |  88.*] 

6.  TBIAI.  (I  286*>— iRBTBUOnONS. 

A  general  charge  that  the  jniy  should  find 
a  verdict  upon  "a  prejrandeiance  of  the  evidence 
under  the  foregoing  charge,"  followed  by  de- 
fendant's special  charges,  was  not  erroneous 
as  requiring  the  jury  to  find  a  verdict  under  the 
general  charge  alone  and  to  ignore  the  special 
charxee.  since  the  jury  could  not  have  under- 
stood that,  after  the  special  cbaxges  were  given, 
they  were  to  be  ignored. 

[Bd.  Note.— For  other  cases,  see  Trial,  Cent. 
Dig.  i  700;   Dec  Dig.  {  286.»] 

7.  Husband  and  Wira  (fi  258*)— "OomcuNirr 

PBOFBBTT"  — HuSBAND^S  IHFBOVBHEHTS  ON 

Wife's  Sbfabate  Pbopbbtt. 

If  a  wife  inherited  a  lot  from  her  father 
and  faer'butband  erected  improvements  thereon, 
the  Improvements  would  be  "community  prop- 
erty," so  that  the  ba^Huid  wonld  have  an  in- 
terest in  the  property. 

[Ed.  Note.— For  other  eases,  tee  Husband 
and  Wife,  Cent.  Dig.  1  909 ;  Dec.  Dig.  {  258.* 

For  other  definitions,  see  Words  and  Phrases, 
Yol.  2,  pp.  1343-1344;  toI.  8,  p.  7flOa] 

8.  Brokebs  (I  61*)— Right  to  Commissions. 

Where  a  husband  negotiated  with  a  broker 
for  the  sale  of  a  lot  whidi  was  his  wife's  sep- 
arate property,  though  there  was  evidence  that 
improvements  thereon  were  community  property, 
and  the  broker  knew  that  the  wife's  signature 
and  separate  acknowledgment  of  a  deed  to  the 
property  was  essential  to  a  conveyance,  he 
would  not  be  entitled  to  a  commission  apon 
finding  a  purchaser  if  the  real  reason  the  deed 
was  not  made  was  that  the  wife  would  not  ex- 
ecute it,  and  such  failure  was  not  participated 
in  by  the  husband. 

[Ed.  Note.— For  other  cases,  see  Brokers, 
Cent.  Dig.  II  77,  78;  Dec.  Dig.  |  61.*] 

9.  Appeai,  and  Ebbob  <8  213*)  —  Rbview — 
Failure  to  Submit  Issue  or  Fact. 

Where  there  was  in  the  evidence  an  issue 
of  fact,  proper  for  submission,  but  wliich  de- 
fendant aid  not  aak  to  have  submitted,  be  can- 
not urge  tiie  failure  to  submit  as  ground  for  re- 
versal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  {8  1304,  1305;  Dec  Dig.  8 
213.*J 

Error  from  Bexar  County  Court;  Phil  H. 
Shook,  Judge. 

Action  by  J.  W.  Maddox  against  T.  F. 
Brady.  Judgment  for  plaintiff,  and  defend- 
ant brtnps  error.  Affirmed. 


Joseph  Ryan,  for  plaintiff  in  error.  Webb 
8b  Goeth,  for  defoidant  In  error. 

.  JAUES,  G.  X  Maddox  sued  to  recover  5 
per  cent  of  97.000  aa  a  brakes  commlMlon, 
alleging  his  employment  by  Brady  to  sell 
a  piece  of  property  for  the  price  of  $7,000, 
for  whlcb,  under  aald  employment,  he  alles- 
ed  he  secured  a  purchaser  In  the  p^son  of 
A.  Cohen  at  the  price  of  $7,500^  Defendant 
denied  the  employment,  and  alleged  that,  if 
the  property  vas  ever  placed  for  sale  wiUi 
plaintiff,  the  same  vas  recalled  long  before 
anjr  such  offer  was  aecnied,  all  of  which  was 
known  to  plaintiff  as  well  as  Cohai.  A  jnty 
returned  a  verdict  tar  plaintiff  In  the  sum 
of  $350. 

Tlie  first  assignment  of  error  la  that  the 
court  erred  In  refusing  a  new  trial  because 
the  verdict  was  contrary  to  the  evidence 
and  to  ttie  court's  charge,  In  that  the  undis- 
puted testimony  showed  that  plaintiff  did 
not  secure  the  alleged  purchaser,  but  that 
Cohen,  desiring  to  purchase  the  same,  first 
made  an  offer  to  defendant,  which  was  re- 
fused, and  after  refusal,  with  full  knowl- 
edge of  the  fact  that  defendant  had  with- 
drawn said  property  from  the  market  and 
from  sale,  submitted  an  offer  to  plaintiff: 
that  neither  said  offer  submitted  to  defend- 
ant or  to  plaintiff  was  satisfactory  to  de- 
fendant; and  tliat,  therefore,  the  sale  was 
never  consummated  on  the  terms  proposed 
by  said  Cohen  and  unlawfully  accepted  b; 
plaintiff.  Under  this  assignment  apptilant's 
proposition  is:  "Plaintiff,  not  having  secur- 
ed the  proposed  purchaser.  Cohm.  and  not 
having  been  the  procuring  cause  of  said  Co- 
hen's offer,  which  •  •  •  was  not  satis- 
factory to  defendant  Brady,  and  which  had 
been  previously*  refused  by  him,  and  the 
sale  not  having  been  consummated,  was  not 
entitled  to  a  recovery."  We  have  no  power 
to  pass  on  the  contradictory  testimony,  nor 
on  the  credibility  of  the  witness.  Tlie  Jury 
settled  all  such  questions. 

The  testimony  was  as  follows: 

Maddox  testified  that  about  October  10, 
1906,  Brady  told  Maddox  that  be  and  his 
wife  wanted  to  sell  this  property,  and  thut 
they  would  accept  $7,000  for  It,  and  request- 
ed Uaddoz  to  find  a  buyer  at  that  price, 
agreeing  to  pay  6  per  cent,  commission,  and 
that  he  would  furnish  abstract  and  neces- 
sary papers.  Maddox  exerted  himself  to 
find  a  buyer,  showed  tbe  property  first  to 
a  Mr.  Applewhite  at  that  price,  who  declin- 
ed to  buy  it  Then  he  showed  it  to  Mr.  Kln- 
cald  at  that  price,  who  also  declined  to  buy 
it  He  requested  Mr.  Qrlff  Jones,  his  former 
partner  In  the  real  estate  business,  to  as- 
sist him  in  making  a  sale,  and  Mr.  Jones 
one  day  came  to  him  and  told  him  tiiat  be 
thought  plaintiff  could  get  Abe  Cohen  to 
buy  It.  Thereupon  he  got  into  Jones'  buggy 
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and  went  with  htm  to  Cohen.  Cohen  asked 
him  If  he  had  authority  to  sell  and  how 
mach  It  would  take  to  bay  the  property,  and 
plaintiff  gave  him  a  price  of  S7,500,  which 
plaintUC  explains  he  did  In  order  to  hare  a 
margin  to  come  down  on  to  f7,000,  as  per- 
sons buying  property  generally  desired  to 
trade  before  buying.  This  was  aboot  No- 
vember '6,  1906,  and,  after  some  dlscasslon 
of  the  matter  and  after  dellb^tlon,  Cohen 
agreed  to  purchase  It  at  that  price  for  his 
wife,  Harriet  Cohen,  and  the  trade  was  clos- 
ed. Cohen  deposited  $100  In  a  bank  with  a 
receipt,  which  read  as  follows:  "Nov.  5, 
1006.  I,  J.  W.  Uaddox,  agent  for  Thos.  F. 
Brady  and  his  wife,  Mary  E.  Brady,  have 
this  day  sold  to  Harriet  Cohen  the  store- 
house No.  406  situated  on  the  south  side  of 
Military  Plaza,  for  the  sum  of  seventy  five 
hundred  ($7,600)  dollars,  also  the  %  Interest 
In  alley  running  back  to  Nueva  Street  and 
all  other  Interests  In  said  property.  The 
said  Harriet  Cohen  deposited  the  sum  of 
One  Hundred  Dollars  as  earnest  money  at 
Frost  Naf  1  Bank,  the  said  Brady  and  wife 
to  give  a  good  title  and  abstract  attached, 
flald  Brady  and  wife  to  pay  all  taxes  up  to 
date.  Thos.  F.  Brady,  Mary  B.  Brady,  By 
their  authorized  agent^  Joseph  W.  Maddox. 
Dec.  10,  '06.  Received  the  above  mmtloned 
1100.00.   A.  Cohen." 

Maddox  further  testified:  That  he  then 
went  to  the  residence  of  Mr.  Brady  and  in- 
formed him  of  what  he  had  done,  Mrs.  Bra- 
dy being  present,  and  that  Brady  turned  to 
her  and  asked  her  what  she  was  going  to  do 
about  it,  and  she  said  she  did  not  know,  bad 
not  made  up  her  mind  whether  she  would 
sell  or  not  and  requested  time  to  consider. 
That  Brady  himself  made  no  objections  to 
the  sale.  That  plaintiff  met  Brady  two  or 
three  days  afterwards  on  Houston  street, 
and  asked  what  they  had  decided  to  do. 
Brady  replied  that  Mrs.  Brady  had  not  made 
up  her  mind  yet,  but  that  he  would  use  his 
influence  to  get  her  to  execute  the  deed. 
Again,  four  or  five  days  after  that,  plaintiff 
met  Brady,  and  asked  him  to  carry  out  the 
sale,  and  stated  to  him:  "I  think.  Mr.  Bra- 
dy, that  yon.  by  talking  to  Mrs.  Brady,  can 
get  ber  to  execute  the  papers,*'  and  he  said 
he  would  do  all  he  could.  That  about  a 
week  afterwards  be  met  him  again,  and  be 
then  told  i>laintlff  that  Hra.  Brady  declined 
to  execute  the  papers.  Flalntifl  commun^ 
sated  tbe  fkct  to  Cohen,  who  said  to  let  the 
money  st^  tn  bank;  that  Mrs.  Brady  might 
sliange  her  mind.  TbAt  about  two  we^ 
afterwards  be  saw  Cohen,  and  told  him  that 
Mrs.  Brady  stUl  refused,  and  he  said,  "Well, 
[  have  been  orer  to  the  bank  to  get  my  mon- 
iy»  but  they  won't  give  It  to  me  unless  yon 
so  Titb  me.**  That  plaintiff  went  orer  with 
llm  and  be  got  back  the  money.  Maddox 
ilso  testified  that  some  time  botore  Novem- 
wr  5,  1906,  he  had  a  conTersatlm  with  Bra- 
iy  In  Mra.  Brady's  presence  at  th^  rest 


dence,  and  then  told  them  that  he  thought 
he  had  a  buyer  for  the  property  at  $7,000^ 
and  Mr.  Brady  said.  "All  right"  Mrs.  Bra- 
dy did  not  say  anytiilng.  That  he  had  only 
the  one  Interview  with  Cohen  In  r^ard  to 
this  sale,  and  had  not  submitted  the  prop- 
erty to  him  before. 

Griff  Jones  testified  that  he  had  been  part- 
ner of  Maddox;  that  Maddox  gave  him  a 
list  of  property  that  he  had  for  sale,  among 
others  the  property  In  question,  and  told 
witness  that  he  had  offered  It  to  Joe  Kincald 
and  some  one  else,  but  they  had  both  turned 
it  down.  Witness  had  never  spoken  to  Bra. 
dy  OF  Mr&  Brady  about  this  property,  bat 
got  It  for  sale  from  Maddox,  with  whom  be 
sometimes  worked.  Witness  knew  a  Mr. 
Lange,  to  whom  he  showed  this  property, 
and  he  turned  It  down.  Afterwards  Lange 
told  witness  that  Abe  Cohen  wanted  to  see 
him,  and  witness  went  with  Lange  to  see 
Oohen.  The  latter  asked  witness  If  he  had 
this  Military  Plaza  property  for  sale,  and 
witness  told  him  he  did,  and  that  It  could  be 
bought  tor  $7,500.  He  asked  if  witness  was 
authorized  to  make  the  sale,  and  witness 
stoted  he  was  not,  bnt  that  he  had  It  through 
Joe  Maddox.  As  he  seemed  anxious,  he  told 
him  he  would  get  Maddox,  which  witness 
did  at  once.  Maddox  told  Cohen  he  was 
authorlxe  and  the  deal  was  made.  Wit- 
ness never  spoke  to  the  ^radys  abont  the 
property,  and  neither  ot  them  ever  gave  him 
any  property  to  sell. 

Abe  CohCT  testified  that  In  Novemb^,  1906, 
he  heard  that  Maddox  had  this  property  for 
sale.  Maddox  and  Jones  came  to  htmi  and 
asked  him  to  purchase  It  He  asked  Maddox 
if  he  was  agoit  for  it  and  he  said  he  was, 
and  said  he  could  sell  It  for  $7,600.  After 
some  discussion  and  after  considering  It  wlt- 
neaa  agreed  to  purchase  It  for  his  wife,  and 
the  matter  was  closed  by  depositing  $100  In 
bank,  with  the  memorandum  that  his  wife 
then  and  after  that  was  ready  and  able  to 
pay  the  purchase  price.  Some  days  after 
that  he  was  told  by  Maddox  that  Mrs.  Brady 
might  decline  to  sign  the  deed,  and,  after 
waiting  10  or  16  days,  he  was  informed  that 
Mrs  Brady  would  not  sign,  and  the  deposit 
was  withdrawn.  This  witness,  filr.  Cohen,  on 
cross-examination  stated  that  in  1900  or  early 
In  1906  Mr.  Brady  offered  him  the  property 
for  $7,000,  bnt  witness  Tcfnsed  to  give  more 
than  $6,000,  and  nothing  more  was  said  abont 
It  for  some  time;  that  six  or  twelve  months 
before  Novemb«^  6,  194)6,  witness  thought 
he  and  Mr.  Brady  had  snne  talk  about  ,  the 
property,  aud  wltoess  may  have  asked  him  If 
the  $7,000  offer  was  stIU  good,  but  witness 
did  not  remember  distinctly  what  occarred; 
that  some  time  after  that  a  Mr.  Lange,  who 
bad  been  Investing  In  some  8an  Antwlo  prop- 
erty, came  to  see  wltoess  and  told  him  be 
had  a  chance  to  buy  the  house  for  $7,00(X 
bnt  bad  tomed  It  down.  Witness  asked  who 
bad  offered  It  to  blm  and  he  said  Orlff  Jones, 
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and  witness  BSked  htm  to  bring  Jtmee  to  see 
blm,  and  he  went  and  got  Jonea  Witness 
then  detailed  what  followed  substantially  as 
stated  In  his  direct  examination.  Me  testi- 
fied, also,  that  he  never  met  Orlff  Jones  until 
Lange  brought  him,  and  never  met  Uaddox 
until  Jones  brought  him. 

Mr.  Brady  tesUfled:  That  some  time  be- 
fore the  fall  of  1906  he  and  his  wife  were 
discouraged  about  this  property,  and  be  of- 
fered it  to  Cohen  for  (7,000,  who  oCFered  $6.- 
000,  and  he  told  Cohen  this  would  not  do. 
That  nothing  more  was  said  about  it  until 
In  the  fall  of  1906,  when  property  was  be- 
ginning to  take  a  ^nrt,  and  Oohen  asked  him 
if  the  property  was  still  for  sale  at  $7,000, 
and  be  told  OcAen  "No,"  that  It  was  not  on 
the  market  because  Mrs.  Brady  had  sold 
some  of  her  other  property  and  had  paid 
off  the  mortgage  tbey  had  on  dils  inrop- 
ert7,  and  there  was  then  no  reason  to  sell. 
Witness  heard  nothing  more  about  it  until 
some  time  afterwards,  when  Maddox  told 
him  he  had  sold  the  place  for  $7,500,  and 
witness  t<dd  him  It  was  not  for  sale.  Tb&t 
lie  did  not  say  who  the  buyer  was  nor 
that  anything  bad  been  deposited.  That  he 
came  to  where  witness  and  his  wife  had 
rooms,  and  both  be  and  Mrs.  Brady  told  him 
emphatically  that  the  place  was  not  for  sale, 
and  that  he  had  no  authority  to  sell  It  That 
afterwards  witness  learned  that  Cohen  was 
the  proq)ectlTe  purchaser,  and  that  he  bad 
gone  througji  the  ceremony  of  potting  up 
some  money  in  a  bank.  That  at  the  time 
witness  offered  the  property  to  Cohen  he  had 
said  to  Maddox,  as  he  said  to  any  one  who 
would  listen,  that  they  were  being  taxed  to 
death  on  this  Military  Plaza  property,  and 
that  he  thougtit  his  wife  would  sell  for  $7.- 
000.  That  he  did  not  tell  Maddox  to  sell 
It,  and  never  employed  blm  to  do  so.  Witness 
never  spoke  to  Jones  or  Lange  about  the  prop- 
erty, and  the  property  was  withdrawn  from 
the  market  when  said  mortgage  was  paid  off. 
Witness  stated  that  he  never  authorized  Mad- 
dox to  sell  the  property  to  Coben  or  any  one 
else  at  any  time,  and  be  certainly  did  not 
do  so  In  the  fall  of  190G.  That  he  had  only 
a  general  conversation  with  Maddox  about 
the  sale  of  this  property,  the  same  as  he 
might  mention  to  any  one  on  the  street,  and 
this  was  several  years  before  the  fall  of 
1906,  and  tliat  wltoess  took  the  property  off 
the  market  soon  after  and  long  before  the 
time  that  Maddox  claims  witness  anthorlzed 
him  to  sell  the  property. 

The  above  Is  a  statement  of  the  testimony. 

Brady  and  Cohen  may  be  said  to  substen- 
tlally  coincide  on  what  Brady  said  occurred 
between  them,  but  they  do  not  agree  on  when 
the  conversation  took  place.  Brady  says  that 
It  was  iu  the  fall  of  1903  that  Cohen  asked 
blm  If  the  $7,000  price  was  still  good,  and 
tie  told  him  "No,"  that  the  property  was  not 
on  the  market.  Cohen  says  this  was  6  or  12 
months  before  the  fall  of  1906.  Brady  says 
that,  If  anything  he  sahX  to  Maddox  ml^t 


be  etmstrued  Into  an  autborlsaticm  to  sell  Ote 
property,  it  occurred  long  before  the  Call  of 
1906.  But  Maddox  says  the  only  employment 
be  ever  had  was  in  October,  1906,  at  which 
time  Mr.  Brady  expressly  authorlaed  him  to 
make  a  sale  for  $7,000. 

The  jury  were  called  npcm  to  pass  on  this 
conflicting  testtoumy,  and  could  not  make  a 
finding  or  findings  therefrom  without  disbe- 
lieving somebody.  Suppose  they  bdleved 
Maddox.  Th^  must  In  that  event  liaTefotmd 
that  Brady  expressly  employed  Maddox  in 
October,  1906,  agreeing  to  pay  the  commis- 
sion for  finding  a  purchaser.  Suppose,  In  ad- 
dition, they  believed  Cohen,  then  their  finding 
mast  liave  been  that  It  was  not  in  the  fall  of 
1906  that  Brady  informed  Cobra  that  the 
propa^  was  not  for  sale  for  $7,000  or  at  all. 
We  readily  see  If  this  transaction  was  bad 
between  Brady  and  Cohen  in  the  fall  of  IdUfi, 
as  stated  by  Brady,  it  would  be  a  very  strong 
circumstance  going  to  disprove  the  probabil- 
ity of  his  giving  the  properly  to  Maddox  to 
sell  for  $7,000,  and  paying  him  a  commission, 
when  at  that  very  time  he  could  have  sold  It 
himself  for  $7,000  without  paying  a  com- 
mission. But  if  the  Jury  accepted  the  tes- 
timony of  Maddox  and  of  Cohai  on  this  mat- 
ter, Instead  of  that  of  Brady.  It  would  of 
necessity  lead  them  to  find  the  contract  of 
employment  to  be  as  Maddox  testified. 

Did  Maddox  secure  the  purchaser.  Cohen? 
The  testimony  of  Maddox  and  of  J<mes  war- 
rants such  a  finding.  Jones  was  an  asristant 
of  Maddox,  and  an  agency  adt^ited  by  Mad- 
dox to  find  purchasers  for  this  and  ottter 
property  that  he  had  for  sal&  lAnge  wu 
sought  by  Jones  to  boy  this  property,  but  de- 
clined it  It  was  through  Lange,  and  hence 
through  the  exertions  of  Jones,  Oiat  Cohoi 
was  seen  about  purchasing  It  and  a  sale  to 
Coben  brought  about  Unquestionably  tbis 
evidence  was  sufficient  to  show  that  It  was 
through  Maddox's  employmrat  and  ^orU 
that  the  proposed  purchaser,  Cohen,  was  w- 
cured,  and  that  Maddox  was  the  procuring 
cause,  and  the  fact  that  this  sale  was  not 
satisfactory  to  Brady,  or  the  fact  that  Brady, 
previous  to  making  the  contract  with  Mad- 
dox, may  have  refused  to  sell  the  property  to 
Coben  for  any  price,  famished  no  legal  rea- 
son why  the  contract  he  made  with  Maddox 
should  not  be,  carried  out 

A  second  [»^>posItIon  under  the  first  assign- 
ment Is  that  "Brady  having  In  good  faltli 
withdrawn  the  property  from  the  market  be- 
fore Maddox  was  found  by  Cohen,  said  Mad- 
dox was  not  entitled  to  a  commission."  Hie 
evidence  fully  supports  the  condttslon  tbat 
it  was  long  after  any  withdrawal  of  ttie  prop- 
erty from  the  market  that  Brady  entered  into 
this  undertaking  with  Maddox,  and  that  tbe 
agreement  betwera  them  was  In  forc^  wbeo 
the  latter  sold  to  Cohen. 

Under  the  second  assignment  appeHant  al- 
leges that  the  following  special  Instruction 
being  glvoi  to  find  for  defmdant  If  cwtain 
facts  existed,  and  the  oncontroTCTted  erl- 
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denoe  showing  thflor  did  exist,  the  vordiet 
should  have  been  set  aside.  The  tpedal 
chfti^  was:  *'1t  tnm  the  evidence  yon  find 
that  one  Ahe  Oohen  mbmltted  an  offer  for 
the  progatj  deecrlbed  in  ^alntUTa  petition, 
■and  that  defmdant  Btadr  rttCoaed  to  accq^t 
the  same,  and  yon  further  find  that  said 
Cohen  then  submitted  said  offer  to  plaintiff 
Maddoz  wUdi  waa  refnsed  by  said  Bradfi 
yon  are  Instructed  that  plaintiff  cannot  tecoT- 
«d,  and  your  verdict  most  be  for  the  defend- 
ant" U  this  qTedal  diarge  waa  a  correct 
oue^  It  IB  evident  Oat  the  evldmce  was  not 
aach  as  required,  nnder  It,  a  verdict  for  d»* 
f^ndaid.  The  theory  npon  which  it  prooeeda 
la  that  if  Hardy  refused  to  make  a  sale  to 
Gbhen,  and  Ckdwn  then  went  to  Maddoz  with 
his  alter,  defendant  waa  entitled  to  a  rerdlct. 
There  was  no  evidence  that  Cohen  submitted 
any  offer  to  Bfaddoz.  There  was  evidence 
that  went  to  show  that  ^ady  refoaed  to  sell 
to  Cohen  for  $7,000  or  for  any  ram,  but  thw<3 
was  also  evidence  that  this  happened  Ions 
before  the  fhll  ot  1900.  ^pellant  aays  that 
Brady's  testimony  that  In  the  fall  of  ISOO 
Oohen  asked  him  if  the  pnqwrty  was  still 
for  aale  at  |7,000^  and  Brady  said  "No,"  that 
It  was  not  on  the  market  This  was  not  un- 
contradicted, because  Oohen  fixes  the  date  of 
this  interview  previous  to  the  tall  ot  1906. 
If  the  Jory  credited  tba  testlmwiy  of  Gohoi 
In  this  matter,  whlt^  they  had  the  right  to  do, 
and  found  that  some  time  after  this  Brady 
pot  the  propMly  with  Maddoz  for  sale  at 
|7/)0D  generally,  without  stlpnlatlng  against 
a  sale  being  nude  to  Cohoi,  appellant  could 
not  deny  liability  for  a  cranmiaslon  on  a  aale 
to  Cohm  at  the  inrice  anthorlsed.  The 
charge,  in  view  of  the  evidence,  did  not  neces- 
sarily require  a  different  verdict  than  the 
«ne  roidered. 

Tlie  third  aarignment  Is  that  the  verdict 
ought  to  have  been  set  aside  upon  the  evi- 
dence, in  view  of  the  ft>llowli«  spadal  diarge 
given:  "If  from  the  evidence  you  believe 
that  though  plaintiff  may  have  been  on- 
ployed  by  defendant  to  make  sale  ot  the 
properQr  described  In  plaintiff^  petition  on 
Uie  terms  therein  stated  (If  you  ao  find), 
yet  yon  are  charged  that  defendant  would 
liave  the  rilht  to  revoke  sudi  employment 
at  any  time  before  plalntUt  made  or  begun 
audi  aale.  If,  therefore,  you  find  fn>m  the 
evidence  that  b^re  plaintiff  submitted  sudi 
proper^  f<M>  sale  to  <Hie  Abe  Cohen  (If  yon 
find  he  did  so),  the  defendant  Bnu!^  bad 
refmed  to  aooqpt  the  iwloe  offered  by  aald 
Cohen  (If  yon  find  aald  Cohm  made  such  an 
offer  to  defendant  Brady),  thai  you  will  find 
for  the  defendant"  nils  diarge  waa  givui 
evidently  In  view  of  the  testimony  of  Brady 
that  in  the  fan  of  1906  lie  withdrew  the  prop- 
erty from  the  market  a.ttex  any  employ- 
ment he  had  made  of  Maddox,  which  employ- 
ment Brady  states  was  made  long  before 
the  fall  of  1906.  If  he  made  it  at  all.  When 
we  bear  In  mind  that  Cohen's  testimony  fix- 
es the  date  of  the  withdrawal  of  the  prop- 


erty numths  prior  to  the  fall-  of  1906,  and 
not  in  the  tall  of  1900,  as  stated  by  Brady, 
and  Maddox  fixes  the  date  of  the  contract 
In  question  as  in  October,  1906.  the  Jury 
cottld  have  found.  In.  accordance  with  the 
testimony  of  Cohen  and  Maddoz,  that  Brady 
did  not  withdraw  the  property  after  his  con- 
tract with  Maddox.  The  assignment  la 
therefore  overruled. 

The  fourth  asalgnment  complains  of  the 
dmiges,  In  this:  that  the  general  charge 
states:  "Ton  will  find  your  verdict  upon  a 
preponderance  of  the  evidence  under  the  fore- 
going general  diarge."  Then  defendant's 
special  charges  were  glvOn,  and  In  omnectlon 
with  thou  the  diarge  an  the  iweponderonce 
of  the  evidence  was  not  mentioned.  Ap- 
pellant contends  fliat  by  directing  the  Jury 
to  find  tiwir  verdict  "nndw  the  -foregoli^ 
diarge"  the  court  Id  effect  told  the  Jury  to 
find  their  verdict  under  the  general  cliarge 
alone  and  to  ignore  the  special  charges.  This 
we  ovwruie.  A  Jury  cannot  be  snivaaed  to 
have  taken  any  audi  view.  AM>£llant  says 
that  the  "for^ioing  dia^e^  ezdndes  the 
idea  that  special  charges  subsequently  given 
on  separate  sheets,  if  paper  shall  be  con- 
sidered. We  know  that  the  court  gave  the 
special  charges  requested,  and  the  Jury  could 
not  liave  conceived  the  idea,  after  tliey  were 
given,  that  they  were  given  to  be  ignored. 
If  we  presume,  as  we  must,  that  th^  had 
average  inteUlgmce. 

Under  the  fifth  asalgnment  we  have  this 
preposition:  That  as  Maddox  knew  the  prop- 
erty belonged  to  Mrs.  Brady,  and  having  con- 
tracted for  her  and  In  her  luune,  her  hus- 
band, the  dtfendant  cannot  be  bdd  tor  the 
anbseqnent  dealings  with  Mis.  Brady  and 
her  refuaal  to  sdl,  snd  tlie  verdict  should 
have  beoL  set  aside  tar  that  reason.  Hie 
undlspnted  evidence  does  not  show  that  the 
property  was  entirely  the  separate  property 
of  Mrs.  Brady,  and  that  Mr.  Brady  had 
Interest  In  It  He  testified  that  the  lot  waa 
Inherited  her  from  her  father's  estete, 
and  that  the  Improvemento  theretm,  costing 
about  $6,000,  were  meted  during  their  mar- 
riage. Both  he  and  his  wife  hod  other  prop- 
erty of  their  own.  It  is  true  Brady  steted 
that  Mrs.  Brady  owned  this  Mllltaiy  Plaaa 
property  as  her  aerate  estate  Maddox 
testified  that  he  was  familiar  with  their 
property,  and  knew  that  Mra.  Brady  received 
tills  lot  from  her  parents,  and  he  atated, 
further,  that  tlie  building  was  placed  upon 
It  1^  Mr.  Brady.  From  tlila  evldoice  the 
Jury  could  have  found  that  the  improve- 
mento were  communis  property,  and  that 
Mr.  Brady  had  an  interest  In  it 

We  think,  however,  with  appellee  that  as 
Mrs.  Brady  owned  the  lot  as  her  separate 
property,  her  aignatnre  and  Borate  ac- 
knowledgment to  a  deed  to  the  pn^wrty  was 
essential  to  a  conveyance  of  the  property  to 
(Tohoi.  and,  as  Maddoz  knew  this  he  would 
have  no  claim  to  a  cranml8sl<Hi.  if  the  real 
reason  the  deed  was  not  made  was  that  Mrs. 
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Brady  would  not  execnte  It,  and  snch  fail- 
ure was  not  participated  In  by  Mr.  Brady. 
There  was  testimony  from  which  the  jury 
could  ta^re  found  that  Brady  was  not  at 
fault  In  this  matter.  But  from  circumstan- 
ces tb^  might  have  concluded  the  contrary. 
There  was  In  the  evidence  an  Issue  of  fact 
on  this  subject,  wbldi  It  would  have  been 
proper  to  submit  But  appellant  did  not 
ask  to  have  It  submitted,  and  he  cannot  ask 
a  reversal  because  it  was  not. 
Judgment  affirmed. 

On  Motion  for  Rehearing. 

That  part  of  the  motion  which  shows  that 
If  Mr.  Brady  placed  improvements  on  the 
property  In  question,  which  was  his  wife's 
separate  property,  he  might  be  reimbursed 
from  the  community  estate,  but  the  Improve- 
ment would  belong  to  the  separate  estate 
upon  which  It  was  built,  and  he  could  not  as- 
sert his  claim  In  any  way  that  would  In- 
cumber or  affect  the  title  of  the  wife,  Is 
fully  sustained  by  Schmidt  t.  Huppmann,  73 
Tex.  116,  11  8.  W.  176.  But  it  will  be  seen 
from  the  ofdnton  on  file  In  this  case  that  we 
hold  that,  notwithstanding  the  Improvements 
may  have  been  placed  on  the  lot  by  Mr. 
Brady,  his  wife's  signature  and  acknowledg- 
ment were  Just  as  essential  as  if  her  money 
had  gone  into  the  Improvements,  and  If  Mr. 
Brady  was  not  In  fault,  In  any  way,  for  her 
refusal  to  execute  a  deed  to  Cohen,  he  would 
not  be  liable  for  this  commission.  This  Is 
the  substance  and  effect  of  the  main  opinion. 

The  real  ground  for  a  rehearing  Is  express- 
ed In  the  motion  as  follows:  "The  undis- 
puted testimony  of  all  the  parties,  Including 
Maddox,  shows  that  the  failure  of  Mrs. 
Brat^  to  execute  the  conveyance  was  not 
participated  In  by  Mr.  Brady.  On  the  con- 
trary, the  testimony  of  Maddox  shows  that 
Mr.  Brady  did  all  he  could  to  get  his  wife 
to  sign  the  deed,  and  there  were  no  circum- 
stances from  which  the  Jury  could  have 
found  or  might  have  Inferred  the  contrary." 
The  above  is  directed  against  the  last  para- 
graph of  our  opinion  which  disposed  of  the 
appeal,  affirming  the  Judgment,  as  follows: 
"We  tiiink,  howevw,  with  appellee  that,  as 
Mrs.  Brady  owned  the  lot  as  her  separate 
property,  her  signature  and  separate  ac- 
knowledgment to  a  deed  to  the  property  were 
essential  to  a  conveyance  of  the  property  to 
Cohen,  and,  as  Maddox  knew  this,  he  would 
have  no  claim  to  a  commission,  If  the  real 
reason  the  deed  was  not  made  was  that  Mrs. 
Brady  would  not  execute  it,  and  such  fail- 
ure was  not  participated  in  by  Mr.  Brady. 
There  was  testimony  from  which  the  Jury 
could  have  found  that  Mr.  Brady  was  not  at 
fault  in  this  matter.  But  from  circumstan- 
ces they  might  have  concluded  the  contrary. 
There  was  in  the  evidence  an  Issue  of  fact 
on  this  subject,  which  It  vrould  have  been 
proper  to  submit  But  appellant  did  not  ask 


to  have  it  submitted,  and  he  cannot  adc  t 
reversal  because  he  did  not"  The  testlmon; 
of  Maddox  is  set  forth  in  the  main  oplnloii. 
From  it  Mr.  Brady's  conduct  would  bear  ttie 
ai^arance  of  his  having  been  willing  to 
make  and  desirous  of  making  the  deed,  and 
that  the  failure  to  execute  it  was  doe  to  ttie 
dnwilllngnesa  of  Mrs.  Brady  alone.  That 
Is  why  we  said  that  there  was  testimony 
from  which  the  Jury  conld  have  found  tliat 
Mr.  Brady  was  not  at  fault  In  the  matter. 

The  present  motion,  however,  is  coni^iic- 
nous  in  not  referring  to  the  testimony  of 
Mr.  Brady,  and  Inferences  that  ml^t  be 
drawn  from  It  His  testimony,  as  set  forth 
in  the  main  opinion,  shows  that  neither  be 
nor  Mrs.  Brady  had  any  Intention  of  sdling 
the  property  at  any  time  In  the  fall  ot  190G, 
and,  further,  that,  when  Maddox  came  to 
their  rooms  and  reported  this  sale,  both  of 
them  told  him  emphatically  that  the  place 
was  not  for  sale.  Mr.  Brady  denied  erer 
having  employed  Maddox,  and  emphatically 
testified  that  neither  he  nor  his  wife  tiad 
any  intention  of  selling  the  property  from 
and  after  some  time  before  Maddox  says  he 
was  employed.  The  jury  are  the  judges  of 
the  facts  and  the  Info-ences  to  be  made  there- 
from, and  they  may  believe  part  of  a  wit- 
ness* testimony  and  reject  the  rest  in  get- 
ting at  what  they  believe  are  the  true  facts. 
They  would  have  had  the  right  to  accept 
so  much  of  Mr.  Brady's  statement  as  tbej 
saw  proper.  They  could  have  believed  what 
Maddox  said  took  place  at  the  Interviews, 
and  still  have  believed  from  what  tfaey 
gathered  from  Mr.  Brady's  testimony  that, 
though  the  latter  appeared  at  those  inter- 
views to  have  been  In  favor  of  the  execution 
of  the  deed,  yet  he  really  had  no  sudi  in- 
tention or  disposition. 

The  issue  existed,  in  the  testimony,  and 
therefore  we  adhere  to  wbat  is  stated  bi  the 
opinion. 

The  motion  is  oremiled. 


EIL  PASO  A  N.  E.  RY.  CO.  et  bL  r.  LANDON 
et  al.t 

(Court  of  Civil  Appeals  of  Texas.   Jan.  S,  1910. 
Behearhi^  Denied  Feb.  2,  1910.) 

1.  Gahbiebs  (I  SOe*)— iKJumss  to  F&bsei- 

OEBS— Parties  Liabuc. 

Where  a  passenger  purchased  a  throusb 
ticket  over  several  roads  from  one  oi  them,  au- 
thorized to  act  in  this  regard  for  the  otben,  all 
the  rrads  are  liable  for  injuries  to  her  fram 
the  negligence  of  any  one  of  them. 

[EJd.  Note. — For  other  cases,  see  OarrieHr 
Cent  Dig.  I  1268;  Dec.  Dig.  t  808.*] 

2.  Cabbiebs  (S  234*)— Gabbiaob  or  Passkh- 

OEBS— PeBSOITAL  IHJUBIBS— STATUnS. 
A  statute  of  New  Mexico  requtrinc  a  psrtr 
claiming  damagefl  for  injury  to  file  notice  there- 
of within  90  days  does  not  alfect  the  right  of 
recovery  for  injuries  received  In  New  Meiiw 
where  asserted  under  a  contract  to  safely  cu- 


•For  otbtr  auum  wm  ssms  toplo  uul  ssGUoa  NUHBUt  la  Dm.  ft  An.  Digs.  U07  to  data,  ft  iUporUr 
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ry  a  panenger  made  In  Texas ;  tlie  panencer 
bclns  a  noQreBldent  of  New  Mexico. 

(Eid.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1263;  Dec.  Dig.  S  234.*] 

5.  Cauiub  <H  276,  277*>— Cabbuok  ot  Pai- 
smonB— Bbeaoh  or  Ooittbaoi— Daiuobs 

Damaees  for  the  breach  of  a  contract  for 
carriage  of  a  passenger  resulting  from  a  derail- 
ment an  the  same  as  an  ncoveiable  in  an  ac- 
tion of  tort  on  the  mu  fact,  and  the  carrier's 
liabllltj  Is  snbject  to  fbe  same  rales,  and  ma; 
be  estabHsbed  bj  like  testimony  and  presump- 
tions, as  in  cases  of  torts. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  SI  1078,  1079,  1082-1064;  Dec  Dig. 
H  276,  m*}     ^      ^  . 

4.  CAums  d  2S3*)— Cabbxagi  <»  Fabbin- 

OBBB— BBEAOH  or  CONTRAOT, 

Where  a  party  purchased  a  tlt^et  for  pas- 
sage over  defendants'  roads,  they  assumed  the 
relatfoa  ot  common'  carrier  toward  her,  and 
therein  assumed  to  perform  all  the  dotlee  ot 
such  carrier,  and  it  is  immaterial,  so  far  aa  its 
liability  for  injnries  Is  concerned,  whether  these 
duties  arose  by  express  stipulation  or  by  a  con- 
tract which  neceraarily  involved  their  observ- 
ance. 

[Ed.  Notev— For  other  cases,  see  Carriers, 
Cent.  Dig.  «  1011;  Dec  Dig.  |  258.*] 
8.  WrtHEBSEB  <|  383*>— BXAliraATIOW— Cow- 

■TBADicnoiT  or  Oke'b  Own  Wixness. 
In  an  action  for  injuries  to  a  passenger, 
where  defendants*  counsel  asked  one  of  their 
witnesses  if  the  persoD  Injured  had  not  told  lier 
that  she  had  attempted  to  commit  tfbortton  on 
herself,  to  which  she  answered  no,  they  were 
not  entitled  under  the  claim  that  she  had  stat- 
ed to  them  that  she  would  answer  "yes"  to  ask 
her  if  she  bad  not  told  fbmi  that  plaintiff  had 
so  stated  to  lier;  the  witnesi^  statement  not 
being  Injaiious  to  tbun. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cenc  Dig.  I  1224 ;  Dec  Dig.  i  383.*] 

6.  EviDKNOB  a  814*)— Hkabsat. 

In  an  action  for  injuries  to  a  passenger, 
evidence  by  a  witness  that  the  person  lajored 
had  told  her  that  she  bad  attempted  to  commit 
abortion  on  herself  woald  be  hearsay. 

[EH.  Note.— For  other  eases,  see  Evidence, 
Cent.  Dig.  I  U68 ;  Dec  Dig.  I  814.*] 

Appeal  from  District  Conrt,  El  Paso  Coun- 
ty;  A.  M.  Walthall,  jDdge. 

Action  by  J.  W.  Landon  and  another 
against  the  El  Paso  &  Northeastern  Railway 
Company  and  others.  From  a  Judgment  for 
plalntlfTB,  defendants  appeal.  Affirmed. 

Hawkina  &  Franklin,  for  appellants.  0. 
G.  Wrl^t  attd  F.  O.  Morris,  for  aiqpeUees. 

JAHE8,  C  J.  This  action  is  brought  to  re- 
corer  damages  for  personal  Injury  alleged 
to  have  occurred  to  the  wife  of  appellee 
while  a  passenger  near  a  place  called  Toney, 
in  New  Mexico,  the  particular  railway  on 
which  she  was  when  injured  by  a  derailment 
being  that  owned  by  the  £1  Paso  A  Rock  Is- 
land Railroad  Company,  one  of  the  defend- 
ants. There  was  a  general  verdict  for  plaln- 
tilfis  for  f3,6%,  upon  which  the  court  ent«*ed 
a  judgmrait  against  all  of  the  defendants,  viz., 
the  EI  Paso  &  Southwestern  Railroad  Com- 
pany, the  El  Paso  A  Northeastern  Railway 
Company,  and  the  El  Paso  A  Rock  Island 


Railroad  Company.  The  petition  alleged  and 
proved  a  joint  contract  of  Bald  railway  com- 
panies to  carry  Mrs.  Landon  ftom  Bl  Paso  t» 
Elansas  City. 
It  was  agreed  at  the  trial  as  follows : 
"The  parties  to  the  above-styled^  cause, 
through  th^r  respective  attorneys,  make  Ihe 
following  agreement  to  be  filed  In  the  above 
styled  and  numbered  canse,  and  to  be  used 
on  the  trial  by  either  of  the  parties  hereto: 

"First  That  the  derailment  of  the  part  of 
a  train  In  which  plaintiff  Mrs.  Landon  Is  al- 
leged by  plaintiffs  to  have  been  Injured  oc- 
curred  on  the  El  Paso  &  Rock  Island  Rail- 
road near  Toney  Station,  In  the  territory  of 
New  Mexico,  on  the  Sth  day  of  March,  1007, 
between  Santa  Rosa,  N.  M.,  and  Carrizoso, 
N.  M. ;  It  not  being  intended  by  the  defend- 
ants to  admit  that  said  Mrs.  taadoa  was  In 
fact  Injured  In  any  maimer  in  said  derail- 
ment, as  to  thlB  proof  b^ng  required  of  plain- 
tiff. 

"Second.  It  Is  agreed  that  on  the  4th  day 
of  Mard),  1007,  there  was  sold  to  the  plaintiff' 
Mrs.  Landon  at  the  Unlm  ticket  office  In  Kl 
Paso,  T^,  a  through  ticket  fnnn  El  Paso, 
Tex.,  to  Eanaas  City.  In  the  Btate  of  Mls- 
sonri,  in  the  name  of  and  1^  the  Bl  Paso  & 
Sonthwestem  System,  as  agents  of  defend- 
ants, except  defendant  Bl  Paso  ft  Southwest* 
em  Company,  for  transportation  over  the- 
lines  operated  In  that  name,  wtaldi  tnclnded 
all  of  ttie  defendants  In  tiila  sntt  to  Santa 
Rosa,  N.  H,,  and  over  the  Rock  Island  Sys- 
tem from  there  to  Kansas  Cl^,  Ma 

"Third.  That  the  ticket  ag«it  at  said  Union 
Depot  In  said  El  Paso.  Tex.,  who  sold  said 
ticket,  bhd  full  authority  to  sell  the  same  In 
the  name  of  said  system  for  the  defendants 
In  this  case.  That  plaintiff  Mrs.  Land<»i 
paid  the  full  first-class  fare  for  transporta- 
tion oyer  each  of  defendant's  roads  and  over 
the  Rock  Island  System  from  £1  Paso,  Tex., 
to  Kansas  City,  Mo.    *    •  • 

"Fifth.  That  it  Is  further  agreed  that  the 
attached  form  of  ticket  Is  a  true  copy  of  the 
form  of  ticket  purchased  by  said  Mrs.  Lan- 
don, and  that  It  was  duly  signed  by  her  and 
officers  authorized  to  act  for  defendants,  and 
that  the  blanks  therein  and  punches  required 
to  make  it  a  first-class  ticket  from  EI  Paso, 
Tex.,  to  Kansas  City,  Mo.,  were  all  properly 
filled  out,  and  that  the  form  hereto  attach- 
ed may  be  used  in  evidence  by  any  of  th& 
parties  hereto  In  connection  with  this  agree- 
ment with  like  effect  that  the  original  might 
be  used  without  producing  the  original  or 
laying  predicate  for  using  a  copy ;  It  being 
conceded  that  the  original  cannot  be  pro- 
duced." 

The  form  of  ticket  attached  to  the  stipula- 
tion la  that  of  a  contract  and  coupons,  all 
under  the  name  of  the  El  Paso  A  Southwest- 
ern System,  and  signed  by  her  and  by  offi- 
cers authorized  to  act  for  defendants.  There- 
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Is  no  dlspate  In  the  evidence  of  the  fact  that 
under  the  name  of  the  El  Paso  &  Sonthweat- 
era  System  the  three  llnee  of  rallwar  were 
being  operated  at  the  time. 

The  court's  charge,  In  effect,  assumed  the 
liability  of  all  of  the  defendants  for  the  neg- 
ligence of  any  one  of  them  resoltlng  In  the 
injury  of  the  passenger  while  traveling  on 
any  of  said  lines  on  said  ticket  This  we 
think  was  correct  Railway  r.  Lynch,  97 
Tex.  2S,  75  S.  W.  486;  Blanks  v.  Railway, 
116  S.  W.  377.  And  we  therefore  overrule  all 
the  proposittons  In  appellants*  brief  which  as- 
sert that,  the  injury  occurring  on  the  line  of 
one  of  these  defendants,  the  others  were  not 
equally  responsible. 

Under  aE^llants'  Qrst  assignment,  which 
complains  of  the  refusal  of  a  peremptory  In- 
struction, there  are  several  propositions.  It 
Is  contended,  first,  the  statute  of  New  Mexico 
in  force  at  the  time,  which  required  as  to 
liability  for  personal  injury  or  death  caused 
by  a  person  or  corporation  In  the  territory 
that  the  party  claiming  same  should  within 
00  days  after  the  accident  give  notice  of  the 
claim  by  affidavit  to  the  person  or  corpora- 
tion, and,  that  appellees  having  failed  to  give 
aucb  notice,  appellants  were  entitled  to  the 
peremptory  instruction  asked.  There  was  no 
evidence  that  plaintiff  had  not  giv«i  the  no- 
tl(»,  but,  ttt  view  of  what  we  state  hereafter, 
we  need  not  pasa  upon  the  avestlon  whether 
or  not  It  was  Incumbent  on  plaintiff  to  prove 
t^t  it  was  given. 

We  need  not  set  forth  the  statute  invoked, 
as  it  will  be  found  cf^led  In  the  opinion  in 
the  case  of  Sawyer  v.  Railway  Co,,  108  S. 
W.  730.  In  Railway  v.  Sawyer,  119  S.  W. 
107,  in  which  case  the  Supreme  Court  denied 
a  writ  of  error,  the  ruling  was  upheld  that 
said  statute  does  not  affect  the  right  of  a 
person  to'^ecover  for  Injuries  received  In  the 
territory,  where  such  right  Is  asserted  through 
a  contract  to  safely  carry  a  passenger ;  the 
person  being  a  nonresident  of  the  territory, 
and  the  contract  being  entered  Into  in  another 
Jurisdiction  from  which  the  Journey  began. 
The  plaintiff  in  thla  case  was  not  a  citizen 
nor  resident  of  New  Mexico,  and  the  contract 
was  made  and  was  to  be  i)erformed  In  part 
In  Texas.  We  think,  further,  that  the  prin- 
ciples dedared  in  Railway  r.  Thanpsoii.  100 
Tex.  18S,  97  S.  W.  459,  7  L.  a  A.  (N.  SO 
191,  bring  the  contract  tu  Question  within  the 
laws  of  Texas ;  It  baving  been  mitered  into 
In  this  state  and  to  some  utent  performable 
in  this  state,  although  the  violation  of  the 
contract  occurred  In  New  Mexico.  What  has 
Just  been  said  disposes  also  of  appellants* 
third  proposition,  and  we  oremile  the  propo- 
sition which  asswts  tliat  the  rtfnsal  of  the 
perempto^  Instruction  was  a  denial  of  ap- 
pellants* rl^t  under  the  Constitution  and 
laws  of  the  United  States  to  have  full  faith 
and  oedU  glvoi  to  the  statute  of  KIbw  Mex- 
ico. 

We  overrule  the  second  propositltm  nndw 
the  said  first  asslgnmuit,  and  also  OTerrnla 


the  second  assignment  of  error,  uptMi  the  au- 
thority of  Railway  v.  Sawyer,  119  S.  W.  107, 
and  for  the  reason  that  the  damages  recover- 
able for  the  breach  of  the  contract  of  car- 
riage resulting  from  a  derailment  are  the 
same  as  are  recoverable  in  an  action  of  tort 
on  the  same  facts,  and  that  the  defendants* 
liability  Is  subject  to  the  same  rules  and  may 
be  established  by  like  testimony  and  pre- 
sumptions as  in  cases  of  torts.  We  also  over- 
rule the  fifth  proposition  under  the  first  as- 
signment and  also  the  third  assignment  of 
error,  which  contend  that  the  obligation  to 
safely  carry  Mrs.  Landon  was  not  express, 
but  implied,  and  therefore'  the  liability  of 
defendants  Is  determinable  by  the  statute  of 
New  Mexico;  and,  also,  that  there  being  do 
express  agreement  in  the  ticket  to  safely  car- 
ry, or  to  exercise  a  high  degree  of  care  for 
the  safety  of  the  passenger,  such  duty  did 
not  exist  and  the  court  erred  in  cbarglDg 
that  It  did.  On  this  question  we  think  that 
defendants  by  the  contract  assumed  the  re- 
lation of  common  carrier  toward  the  passoi- 
ger,  and  thereby  assumed  to  perform  all  of 
the  duties  of  such  carrier  to  its  passenger, 
and  It  Is  immaterial  whether  these  duties 
arose  by  express  stipulation  or  by  a  contract 
which  necessarily  Involved  the  otnwvance  of 
such  dnties. 

And,  In  view  of  all  of  the  foregoing  re- 
marks, we  overrule  the  fourth,  sixth,  and 
sevoith  assignments  of  error.  We  And  the 
charge  not  subject  to  the  criticlam  made  by 
the  fifth  asslgnm^t 

The  eighth  assignment  presents  the  follow- 
ing question:  Appellants  placed  upon  the 
stand  Mrs.  Moore,  who  am»eara  to  liave  stated 
to  a[q;>ellanta'  attora^s  that  she  would  tes- 
tify that  Mrs.  Landon  had  stated  to  her  prior 
to  this  accident  that  she  bad  attempted  to 
commit  abortluk  on  hwself,  hut;  when  the 
question  was  put  to  the  witness,  she  stated 
that  Mrs.  Landon  did  not  make  such  state- 
ment When  this  testimony  was  given,  ap- 
pellants* counsel  sought  to  ask  her  if  she 
had  not  told  them  that  Mrs.  Landon  had  so 
stated  to  her.  The  court  refused  to  allov 
the  question.  The  reason  advanced  by  the 
assignment  why  they  should  have  been  al- 
lowed to  do  so  Is  that  th^  were-  suri^rlsed  by 
Mrs.  Moore's  testimmy  and  wa«  Injured 
her  refusal  to  testify  as  she  had  stated  to 
tiiem  she  wonld.  The  witness  bad  not  ^no 
any  testimony  injarlous  to  defendants  1^  her 
said  statement,  and  tibey  were  not  entitled  to 
discredit  her.  Defendants  were  not  entitled 
to  discredit  or  cmtradlct  their  own  witness 
in  this  maimer.  If  she  had  been  allowed  to 
answer  the  question  affirmativtiy,  it  would 
have  been  hearsay.  Railway  v.  Gnu^h 
S.  W.  1013.  If  d^endants  wwe  surmised  at 
lux  statement  nnd«  the  clrcnmstaiices,  and 
had  announced  ready  relying  on  her  teetlfylnc 
to  what  she  had  told  them,  the  court  might,  If 
applied  ti^  have  granted  them  a  continnaiKe 
or  postponement  of  tbe  casei 

The  ninth  aaslgnmeat  complains  of  the  ce- 
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ftml  of  the  appUcatl<»i  for  new  trial  for  cer^ 
tatn  newly  dlscoTered  eTldmce,  to  wit  tbe 
testimony  of  Dr.  Robinson,  a  physician  living 
in  Mexico,  to  the  ^ect  that  prior  to  the  ac- 
cident and  early  in  1907  Mrs.  London  at- 
tempted to  get  him  to  commit  abortion  on  her, 
wblch  testimony,  shown  by  Dr.  Robinson's 
affldavlt  attached,  it  was  allied  did  not 
'oome  to  the  knowledge  of  defendants  or  their 
attom^e  or  agents  until  February  18,  lOOd, 
the  trial  having  ooncloded  by  tbB  verdict  on 
February  17th. 

The  Judge  heard  testimony  concerning  the 
time  defendants'  counsel  received  Informa- 
tion of  this  witness  and  his  testimony,  and. 
after  bearing  it,  overruled  tbe  appllcatl(»i. 
The  judge  was  warranted  by  It  in  comlnR 
to  the  conclusion  that  during  the  trial  and 
In  ample  time  before  the  conclusion  of  the 
evidence  defendants*  counsel  were  Informed 
of  the  witness  and  his  probable  testimony  In 
order  to  have  required  In  the  exercise  of 
proper  diligraice  some  effort  to  obtain  a  post- 
ponement for  his  testimony.  No  movement 
was  made  to  that  end.  and  it  Is  fairly  pre- 
sumable that  defendants  were  willing  to  risk 
their  ease  without  such  testimony,  expecting, 
neverOieless,  a  favorable  verdict  from  the 
jury,  and,  if  not  that,  then  relying  with  con- 
fldttoce  on  their  being  entitled  to  an  in- 
structed verdict 

Other  reasons  are  suggested  by  appellee 
why  a  new  trial  should  not  have  been  grant- 
ed for  the  testimony  of  Dr.  Boblnson,  but  the 
above  Is  deemed  sufficient 

Judgment  affirmed. 


FENIX  et  al.  t.  RIGR 
(Supreme  Court  of  Arkansas.   Jan.  10,  1910.) 

1.  Taxatioh  (I  7©4*)— Tax  Sales— Dbbds— 

SnFFiciENCT— Description  of  Pbopebtt. 
A  tax  deed,  describiDg  tbe,  land  sold  as  part 
of  the  ■outhweat  quarter  of  the  northwest  quar- 
ter of  a  specified  section,  township,  and  range, 
is  void  for  uncertainty  in  the  description. 

[Sd  Note.— For  other  cases,  see  Taxation, 
CcDL  Dig.  i  1K20;  Dec.  Dig.  |  764.*] 

2.  Taxation  (|  803*)— Tax  Sales— Suits  to 
Srr  Aside— IiiMiTATioNs. 

The  two-year  statute  of  Ilmltatlims  (Klrby's 
Dig-  S  711^  does  not  b^n  to  run  where  the 
tax  deed  is  void  on  its  uce  for  falling  to  de- 
scribe the  land  sold. 

[Ed.  Note.~For  other  eases,  sss  Taxation, 
Cent  Dig.  if  1008-1697;  Dec.  Dig.  f 

8.  Advkbse  Possession  ({  28*)— Negessitt  of 
Visible  Possession. 

A  sister-in-law  of  the  owner,  living  with 
him  as  a  member  of  bis  family,  purcbas^  land 
at  a  tax  sale.  Tbe  land  was  adjacent  to  and  In 
the  same  subdivision  of  land  as  the  residence  of 
tbe  owner.  There  was  no  evidence  of  a  visible 
change  In  possession.  After  the  forfeiture  for 
nonpayment  of  taxes,  the  owner  mortgaged  tbe 
land  and  machinery  thereon  and  proceeded  to 
erect  new  bnlldit:^  thereon,  and  exerdsed  the 
same  acts  of  ownership  that  he  had  always  done. 
No  rent  was  agreed  on  or  paid.  Said,  that  the 


sistex^n-law  was  not  in  tin  adveEse  posssnlon 
of  the  land  under  the  tax  dead. 

[Ed.  Note.— For  oUur  cases,  see  Adverse  Pos- 
aesston.  Cent  Dig.  |  123;  Dee.  Dig.  {  2&*] 

Appeal  from  Boone  Chancery  Oomt;  T.  H. 
Humphreys,  Chancellor. 

Suit  by  Alforetta  Rico  against  C.  A.  Penlx 
and  another.  From  a  decree  for  plaintiff, 
defendants  appeal.  Reversed,  with  directions 
to  dismiss  for  want  of  equity. 

O.  J.  Crump  (E.  6.  Mltcfaeli  and  a  L. 
Trimble  of  counsel),  tor  appellonta.  Pace 
&  Pace,  for  appeUea 

HART,  J*  This  action  was  commmced  in 
the  Boone  chancery  court  by  Alforetta  Rice 
against  G.  A.  Penlx  and  Joe  B.  Keef  on  the 
19th  day  of  March,  1909.  The  Complaint  al- 
leges: That  certain  real  estate  in  Boone 
coun^.  Ark.,  was  assessed  for  taxation  as  a 
part  of  the  S.  W.  %  of  the  N.  W.  %  of 
section  4,  township  20  north,  range  18  west 
and  as  snch  was  forfeited  to  the  state  for 
nonpayment  of  taxes.  That  on  the  &th  day 
of  Movraaber,  1808.  she  purchased  the  same 
from  the  state,  and  obtained  a  deed  fherefor 
from  the  commissioner  of  state  lands.  That 
she  went  Into  possession  of  same  and  has 
continuously  held  possession  of  same  ever 
since.  That  C.  A.  Peulx  became  the  owner 
of  a  Judgment  heretofore  rendered  in  said 
court  In  favor  of  J.  N,  Mllum  against  John 
Morrow,  and  has  caused  an  execution  to  be 
issued  and  levied  upon  said  real  estate  as 
the  property  of  said  John  Morrow.  That 
said  levy  was  made  by  the  def^dant  Joe 
B.  Keef  as  sheriff  of  Boone  county.  The 
prayer  of  tbe  complaint  is  that  a  sale  under 
said  execution  "be  suspended  until  the  rights 
of  the  parties  are  determined"  and  "for  all 
general  and  equitable  relief."  The  defend- 
ants answered  and  admitted  the  levy  of  the 
execution  was  made  as  alleged  in  the  com- 
plaint but  aver  that  plaintlfTs  deed  Is  void. 
They  deny  that  plaintiff  took  possession  of 
tbe  land,  and  that  she  has  held  adverse  pos- 
session of  the  same  ever  since.  The  chan- 
cellor granted  a  temporary  injunction,  re- 
straining defendants  from  proceeding  further 
under  the  execution  until  the  final  hearing  of 
tbe  cause. 

The  facts  are  substantially  as  follows: 
The  land  involved  in  this  suit  comprises  2.25 
acres.  It  originally  belonged  to  John  Mor- 
row and  was  need  by  him  for  a  mill  and 
gin  site.  It  was  assessed  for  taxes  as  part 
of  the  8.  W.  14  of  N.  W.  %  of  section  4. 
townslilp  20  north,  range  18  west,  and  in 
the  year  1894  was  forfeited  to  the  state  un- 
der that  description  for  the  nonpayment  of 
taxes.  On  tbe  5th  day  of  November.  1808, 
the  plaintiff.  Alforetta  Rlce^  purchased  said 
land  from  the  state  and  obtained  a  deed 
therefor  under  the  description  above  set  out 
The  purchase  price  was  $3.81.  Alforetta 
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Rice  wu  a  Bister  of  the  wife  of  Bald  John 
Morrow  and  lived  with  him  as  a  member  of 
bis  family.  At  the  time  ^he  plaintiff  pnr- 
cfaased  the  land  from  the  state,  all  the  im- 
provemoits  on  It  liad  been  hnmed  qR  exc^t 
an  engtna  and  boiler.  Afterwards  Jobi^  Mor- 
row  and  hia  mm  Brlce  Ubrrow,  who  wwe  at 
the  time  partners  In  business,  bought  new 
machinery  and  placed  It  on  the  land.  On 
the  17th  day  of  September,  1896,  John  Mor- 
row, as  guardian  for  Brice  Morrow,  a  minor, 
John  Morrow,  and  Mary  J.  Morrow,  his  wife, 
executed  a  mortgage,  on  the  following  describ- 
ed lands  In  Boone  county,  Ark. :  "A  part  of 
S.  ,W.  %  of  N.  W.  H  of  sec.  4,  Twp.  20  N., 
K.  18  W.,  containing  three  acres."  The  land 
is  further  described  as  the  land  on  which 
Is  situated  the  mill  site  and  resld«ice  of 
said  John  Morrow.  The  mortgage  was  given 
to  secure  the  purchase  price  of  certain  ma- 
chinery bought  and  placed  on  the  mill  site. 
Later  John  Morrow  sold  his  Interest  In  the 
machine  to  Brlce  Morrow  in  consld^atlon 
that  he  finish  paying  for  It  Brlce  Morrow 
then  erected  some  new  buildings  on  the 
land,  and  paid  the  balance  of  the  purchase 
money  on  the  ma(9iinery.  Both  he  and  the 
plaintiff  testify  that  she  ^ted  the  mUl  site 
to  him.  There  was  no  agreement  as  to  what 
he  should  pay  as  rwt  except  he  was  to  pay 
the  taxes,  and  give  her  feed  for  her  turkeys. 
Both  he  and  the  i^alntiff  lived  with  John 
Morrow  as  members'  of  his  fomlly,  and,  when 
Brlce  Morrow  was  away,  John  Morrow  ran 
the  mill.  The  plaintiff  only  claims  the  land 
and  oiglne  and  boiler.  She  says  that  the 
buildings  and  machinery  erected  oa  the  land 
by  Brice  Morrow  belong  to  blm.  On  final 
hearing  the  chancellor  found  that  the  plain- 
tiff was  the  owner  In  fee  simple  of  said 
lands,  and  the  tnnporary  injunction  was 
made  perpetual.  The  defoidants  hare  ap- 
pealed. 

In  constming  descriptions  In  tax  deeds 
similar  to  the  one  In  qnestitm,  this  court 
has  held  that  the  deed  does  not  purport  to 
convey  the  title  to  any  land,  because  none 
la  described  tiiereln.  Dickinson  v.  Arkansas 
City  Improrement  Goaapany,  77  Ark.  610, 92  S. 
W.  21,  113  AnL  St  Rep.  ITO,  and  cases  cited. 
In  that  case  the  court  said :  "A  deed  falling 
to  describe  the  land  is  equivalent  to  no  deed 
at  all.  In  order  to  pnt  this  statute  (referring 
to  section  7114,  Eirt^'s  I^.)  in  operation, 
the  adverse  holding  must  be  nndor  a  deed 
•purporting  to  conv^  the  land  pursuant  to  a 
tax  salfe"  The  deed  in  question,  upon  Ita 
face,  thraefore,  shows  that  the  forf^ture  of 
the  land  for  the  mmpayment  of  taxes  was 
void,  and  did  not  pnt  the  statnto  of  limita- 
tions In  operation. 

The  defendante  In  their  answw  denied  that 
plaintiff  had  been  in  adverse  possession  of 
the  property  for  the  statutory  period  and 
thereby  acquired  titi&  The  proof  eBtabUshes 
that  fact.  Both  the  plaintiff  and  Brlce  Mor- 


row lived  with  John  Morrow  as  members  of 
his  family  at  the  time  of  the  alleged  for- 
feiture for  nonpaym«at  of  taxes.  There  was 
no  evidence  of  a  visible  change  of  possession. 
The  alleged  forfeiture  occurred  In  tS&i,  and 
In  1886  the  Morrows  executed  a  mortgage  on 
the  land  and  machinery  situated  thereon. 
Th^  proceeded  with  the  erection  of  build- 
ings to  take  the  place  of  fliose  burned  down 
and  exCTdsed  the  same  acts  of  ownwsfalp 
over  It  that  they  had  always  dooeu  The  mill 
site  was  adjacent  to  and  in  the  same  sub- 
division of  land  as  the  residence  ot  John 
Morrow.  No  fixed  amount  of  rent  was  ever 
agreed  upon  or  paid.  Taking  into  consldeni- 
tlon  all  the  facts  and  circumstances  connect- 
ed with  the  transaction,  It  Is  manifest  that 
the  possession  of  the'  plaintiff  was  colorable 
only,  and  not  with  Intent  to  hold  the  prcqi- 
er^  as  her  own.  Baldwin  v.  Williams,  74 
Ark.  816,  86  S.  W.  428,  109  Am.  St  Rep.  8L 
Thwefore  the  decree  is  reversed,  with  di- 
rections to  dismlas  the  conq»Ialnt  Cor  want 
of  eqnll7- 


KANSAS  GIT7  SOUTHERN  RY.  GO.  w. 
mtOST  et  aL 

(Supreme  Court  of  Arkansas.    Dec  6,  1909.) 

L  WrtNEssBs  (S  851»)—lMPKAom£KNT— Lat- 
ino FOUNDATIOK. 

Where  the  deposition  of  a  witness  Is  read 
as  evidence  in  behalf  of  plaintilb  in  an  action 
for  death,  and  his  testimony  Is  important  and 
material,  the  defense  may  not  show  by  another 
witness  that  deponent  offered  sndi  witnws  whis- 
ky, and  tried  to  Induce  him  to  testify  that  the 
can  by  which  decedent  was  killed  were  defect- 
ive, without  laying  a  foundation  therefor  by  in- 
terrogating the  deponent  as  to  the  matteri  aboat 
which  the  defendant  offered  tb^r  witness. 

[Ed.  Note.— For  other  cases,  see  Wltnenes, 
Dec.  Dig.  I  851.*] 

2.  TaiAL  C8  296*)  —  IirsraucnoNS  —  Eaxos 
Cubed  bt  Other  Inbtbuctjon. 

In  an  action  for  death  of  a  awiti^mcn  by 
defective  cars,  an  objection  to  the  ehane  given 
that  it  is  gnieial.  Indefinite,  and  pennits  a  re- 
covery Irrespective  of  what  the  defect  in  the 
can  may  have  been.  Is  unavailing,  though  ab- 
stractly true,  where  the  evidence  was  con6ned 
to  the  issues  made  by  the  pleadings,  and  the 
charge  was  limited  by  another  biatniction,  giTen 
at  the  Instance  of  defendant,  la  which  the  jaiy 
were  in  effect  told  that  the  only  negligence  they 
could  consider  was  that  alleged  In  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dee. 
Dig.  I  296.*] 

8.  Death  ({  81*)— Pbofeb  PABrm  to  SuC" 

MOTHEB. 

Under  Klrby*B  Dig.  I  6290,  creating  a  rigltt 
of  action  for  death,  ana  providing  that  in  the 
alwence  of  a  pen(Kial  representative  the  actioa 
shall  be  brot^ht  by  the  hein  at  law  of  the  de- 
ceased, and  any  amount  recovered  shall  be  for 
the  exclusive  benefit  of  the  widow  and  next  of 
kin,  to  be  taken  by  them  as  dlstribatees  under 
the  laws  of  descent  and  distribntloij  when  a 
decedent  has  left  ciiildnn,  and  adminlatratiOB 
has  not  been  taken  oat,  bis  mother  is  not  an  beir 
at  iaw  within  the  terms  of  the  statute,  and 
hence  is  not  a  proper  party  to  the  death  action. 
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tfaoogh  he  contribated  to       nipport  of  tlift 

mother. 

[Ed.  Note.— For  other  casea,  see  Deatil,  Cent 
Dig.  SS  35-46;  Dec  Dig.  f  31.*) 

4.  Deatu  (I  86*)— DAVAOn  BEOOnUBLI— 

Childber. 

Under  Sltbfa  Dig.  |  6200  creating  a  right 
of  action  for  death,  and  providing  that  the  juiT 
may  gire  avch  damage*  as  they  shall  deem  a 
fair  and  jnit  oaaDpensation  with  reference  to 
the  pecQDiary  Injurie*  resulting  from  such 
death  to  the  wife  and  next  of  km  of  such  de- 
-ceaaed  persoB,  damages  suatained  by  children 
of  a  decedent  cannot  be  limited  by  the  court  to 
the  time  liefore  majority,  since  it  Is  TrhoUj;  a 
matter  of  evidence  for  the  jury  to  determine 
whether  an;r  loss  would  ooenr  to  tiie  children 
after  majority. 

[Ed.  Note.— For  other  cases,  see  Death,  Dec. 
D«.  I  96.*] 

XI.  Death  (|  90*)— Excsssxvx  DaiulObs—Sut- 

vxciENCT  OF  Evidence. 

Where  a  switchman  killed  by  defective  cars 
earned  from  9S0  to  $90  a  month,  and  at  one 
lime  served  as  conductor  and  earned  from  $100 
to  $125  per  month,  and  was  34  years  old,  and 
had  an  expectancy  of  31^  years,  and  was  indus- 
trious, attentive  to  business,  economical,  strong 
■and  healthy,  affectionate  and  always  kind  to 
his  family,  and  need  his  earnings  in  support  of 
his  family,  a  recovery  of  $15,000  for  bis  death 
•was  not  excessive. 

[Ed.  Note.— For  other  cases,  see  Death,  Cent 
DiK.  IS  125-180;  Dec  Dig.  8  99.*] 
■6.  Masteb  and  Sebvant  (§  278*)— Injttbies 

TO  SWITCHIIAN— NbOLIOENOT— SUFFIOIBNOT 

OF  EVIDBirCK. 

In  an  action  for  death  of  a  switchman  by 
the  overriding  of  onu  car  by  another,  caused  by 
-dissimilarity  in  size,  and  a  defective  coupler,  ev- 
idence keld  snffidait  to  nb/ow  that  defmdiut  wu 
Diligent. 

[Ed.  Note.— For  other  cases,  aee  Uaster  and 
Servant,  Dee.  Dig.  1  27&*] 

7.  hiASTXB  AND  Sebtart  ({  276*)— Injubzes  to 
SwrrcBUAN- Negligbkce— STrmciENcr  or 
Evidence. 

In  an  action  for  death  of  a  switchman  by 
the  overriding  of  one  car  by  another,  caused  by 
dissimilarity  In  size,  and  a  defective  coupler,  ev- 
idence Jield  sufficient  to  show  that  the  negli- 
gence of  defendant  was  the  proximate  cause  of 
the  Injury. 

[Ed.  Note. — For  other  cases,  lee  Hatter  and 

Servant,  Dec.  Dig.  S  276.*! 

&  Mastbb  ard  Servant  (|  281*)— Injxtbieb 

TO    SWITCHUAN— NeOLIQENCE— SUFFICIEKCT 

or  Evidence. 

In  an  action  (or  death  of  a  switcbman  by 
<he  overriding  of  one  car  by  another,  caused  by 
dissimilarity  in  size,  and  a  defective  coupler,  ev- 
idence Aelti  to  show  that  plaintiff  was  not  neg- 
ligent. 

[Ed.  Note.— For  other  cases,  aee  Master  and 
Servant,  Dec  Dig.  |  281.*} 

Appeal  from  Circuit  Court,  Miller  County ; 
J.  M.  Carter,  Judge. 

Action  by  Daisy  Frost  and  others  agalost 
the  KansBB  City  Southern  Railway  Company. 
From  a  Judgment  for  plaintiffs  for  $16,000, 
defendant  appeals.  Affirmed. 

Read  &  McDonoTigh,  for  appellant.  WU- 
kina  &  Tinson,  Webber  &  Webber,  and  Wc^fe, 
Hare  &  Maxey,  for  appellees. 

BATTI/E,  J.  On  the  14th  day  of  No- 
Tember,  1906,  H.  L.  Frost  was  a  switchman 
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in  tin  nnidosntteiit  <tf  the  KanaaB  City  Boath- 
mi  Railway  Cmnpany  at  Mma,  AA.  On  the 
nlE^t  of  that  day  Frost  and  others  were  en* 
gaged  in  maklnc  up  a  freight  train.  While 
he  was  standing  on  the  platform  or  steps  of 
a  car,  1^  with  other  cars,  was  mored  against 
the  end  of  a  standing  car,  and  in  tiie  coIlMon 
be  was  fatally  injured,  Inaomnch  tliat  he  died 
about  six  hoars  thereafter.  He  left  snrrlv- 
Ing  him  Daisy  Frost,  his  widow,  and  Earl 
Frost  Bernlce  B.  Frost,  and  Har^  L.  Frost, 
his  children,  who  are  minors,  and  his  only 
heirs  at  law.  He  died  intestate,  and  no  one 
administered  upon  his  estate.  His  widow  and 
children,  by  next  friend,  brought  an  action 
against  the  railroad  company  for  the  dam- 
ages suBtained  by  them  through  the  death  of 
the  deceased.  They  relate  in  their  complaint 
the  maimer  in  which  the  deceased  was  In- 
jured as  follows: 

(5)  "That  on  the  14th  day  of  November, 
1906,  Bald  H.  L.  Frost  in  the  capacity  of 
switchman,  together  with  other  employes  of 
the  defendant,  were  engaged  In  making  up  a 
fast  merchandise  freight  train  for  the  north ; 
that  said  train  was  being  made  up  on  said 
track  number  three,  and  as  a  part  of  the  work 
of  making  up  said  train,  after  a  great  number 
of  cars  had  been  placed  on  said  track  number 
three,  there  was  a  caboose,  coach,  and  three 
other  cars  standing  on  said  track  number 
two,  which  were  to  be  pulled  out  on  the  lead 
tra<^  and  placed  on  said  track  number  three 
and  coupled  to  the  cars  that  were  standing 
on  said  last-named  track;  that  the  switch 
engine  was  taken  in  on  said  track  number  two 
and  coupled  to  the  said  caboose,  which  was 
connected  to  said  coach  and  said  three  other 
cars  on  track  number  two,  and  said  caboose, 
coach,  and  said  three  other  cars  were  pulled 
off  of  track  number  two  onto  said  'lead  track* 
and  then  backed  in  on  track  number  three 
to  be  coupled  to  the  cars  that  were  on  track 
number  three  to  dnlsh  making  up  said  train." 

(6)  "That  while  said  caboose,  coach,  and 
three  other  cars  were  being  moved  backward 
on  said  track  number  three,  which  was  being 
done  at  the  proper,  customary  speed  and  In  a 
careful  manner,  the  said  H.  L.  Frost  was 
standing  on  the  caboose  platform  and  on  the 
west  side  and  the  north  end  thereof,  which 
was  the  proper  and  customary  place  for  him 
to  be  in  the  discharge  of  his  duties,  the  north- 
ermost  of  said  moving  cars  struck  the  south 
car  of  the  string  of  cars  that  were  standing 
on  said  track  number  three  and  all  heavily 
loaded  and  the  coupling  apparatus  at  the 
south  end  of  said  coach  gave  way  causing  the 
platform  of  said  coach  to  telescope  the  north 
platform  of  said  caboose,  and  the  said  H. 
Frost  was  then  and  there  caught  between  the 
north  end  of  said  caboose  and  said  south  plat- 
form of  said  coach  and  was  mashed  and 
crushed  and  so  Injured  that  he  died  by  rea* 
son  of  said  Injorles," 

(7)  "That  the  death  of  H.  Ia  Frost  was 
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dlrecQy  and  proximately  caused  by  the  neglt- 
gence  of  defendant  in  this,  tliat  the  coupling 
apparatns  of  said  coach  at  the  south  end  of 
same  iras  old  and  worn  and  out  of  repair  in 
whole  and  In  everj  part  and  parcel  of  it, 
and  was  improperly  .and  negligently  con- 
structed, and  so  constructed  that  the  said 
coupling  apparatus  and  every  part  and  par- 
cel of  it  was  without  sufficient  strength  and 
power  of  resistance  to  withstand  the  blows, 
knocks,  and  bumps  ordinarily  and  usually  in- 
cident to  the  switching  and  making  up  of 
freight  trains,  sucn  as  being  done  at  the  time 
said  H.  L.  Frost  was  fatally  injured,  and  it 
was  negligffl[ice  to  allow  or  permit  said  coach 
to  be  put  into  and  made  a  part  ot  said  train 
as  was  being  done.  And  said  coach  was  not 
properly  a  part  of  said  train,  was  not  neces- 
sary to  the  uses  to  which  said  train  was  In* 
tended  to  be  applied,  and  was  indeed  a 
menace  to  the  defendant's  employ^  as  de- 
fendant well  knew,  and  the  platform,  draw*, 
heads,  coupling  apparatus,  and  bumpers  on 
said  coach  were  constructed  and  placed  high- 
er than  were  the  platform,  drawheads,  coup- 
ling apparatus,  and  bumpers  on  said  caboose 
and  were  negligently  allowed  to  be  and  re- 
main in  that  condition  by  defendants,  making 
the  same  dangerous ;  that  the  platform  and 
coupling  apparatus  on  the  north  end  of  said 
caboose  was  out  of  repair,  was  sagged  down, 
and  lower  than  the  coupling  apparatus  and 
platform  on  the  south  end  of  said  coach,  and 
was  negligently  allowed  to  be  and  remain  in 
that  condition,  so  that  a  coupling  between 
said  coach  and  caboose  could  not  be  made  so 
as  to  withstand  the  Jars,  knocks,  and  bumps 
received  In  the  switching  and  handling  of  the 
same,  in  that  said  coupling  would  not  hold, 
and  would  permit  the  drawheads  on  said 
coach  and  on  said  caboose  to  slip  by  each 
other  and  the  platform  of  said  coach  to  tele- 
scope the  platform  of  said  caboose,  thereby 
r^dering  the  same  dangerous  to  the  life 
of  defendant's  employes,  and  especially  the 
plaintiff's  decedent ;  that  the  defendant  knew 
or  should  have  known  the  facts  in  this  para- 
graph allied  in  time  to  have  remedied  the 
same,  bat  the  same  were  unknown  to  the  said 
H.  L.  Frost  and  he  was  himself  free  from 
any  negligence  or  want  of  care," 

The  defendant  denied  these  allegations. 

From  the  evidence  adduced  in  the  trial  In 
the  action  we  find  that  the  Jury  In  the  case 
could  have  reasonably  found  the  facts  as 
follows:  On  the  14th  day  of  November,  190<J, 
about  8:45  o'clock  In  the  evening,  in  defend- 
ant's yards  at  Mena,  Ark.,  Frost  and  others 
were  engaged  in  making  up  a  train  Ko.  52, 
which  was  Interstate  and  carried  freight  Into 
the  states  of  Oklahoma,  Missouri,  and  Kan- 
sas. The  first  part  of  it  had  already  been 
made  up,  and  the  night  crew  was  completing 
it  In  the  train  was  a  caboose  No.  554  and  a 
coach  No.  123.  Frost  was  the  switchman  who 
followed  the  engine  and  passed  signals  to  the 
oigineer.  In  operating  the  engine  the  en- 
gineer received  signals  from  Frost  and  an- 


other swltdmun  named  Qonaits.  The  engi 
neer  was  moving  several  cars,  one  of  which 
was  coach  No.  126,  which  was  then  conned 
to  the  caboose,  and  was  a  part  of  so  umA 
of  the  train  as  was  already  made  up  by  the 
day  crew.  He  received  a  signal  from  Froet 
and  Clements  to  slow  up,  and  then  another 
to  go  ahead.  At  this  time  Frost  was  staad- 
Ing  on  a  step  or  the  platform  of  tbe  caboose, 
where  he  could  pass  signals  to  the  engineer. 
It  was  not  his  duty  to  stand  or  be  In  any  par- 
ticular place  further  than  to  be  where  he 
could  receive  afid  pass  signals.  The  en^ne^ 
at  the  time  the  signal  to  go  ahead  was  given, 
was  moving  about  two  miles  an  hour;  had 
Just  enough  steam  on  It  to  keep  it  moving. 
When  the  signal  to  go  ahead  was  given  tbe 
^gineer  barely  touched  the  throttle  of  tbe 
engine.  The  cars  moved  by  the  engine  stmck 
other  cars  which  were  standing.  The  plat- 
fonu  of  the  caboose  went  under  the  coacb, 
knocking  off  the  st^  of  the  coach  and  break- 
ing the  hand  railings  on  tbe  caboose.  One 
witness  testified  ttiat  two  follow  plates,  the 
carrier  irons,  and  tbe  timbers  In  the  plat- 
form of  tbe  coach  were  broken ;  and  that 
the  follow  plates  were  made  of  -wrought  iron 
and  were  "26x12  Inches  and  two  inches 
thick."  No  other  platforms,  'drawheads,  or 
apparatus  were  broken  in  that  train  at  that 
time.  E^OBt  was  seriously  Injured  by  the  col- 
lision, and  died  In  about  ^  hours  after- 
wards. 

Tbe  drawhead  on  the  caboose  was  five  or 
six  Inches  lower  than  the  drawhead  on  the 
coach,  and  an  effort  was  made  once  or  twice 
to  couple  them  and  they  would  not  stay  coup- 
led. One  witness  noticed  the  condition  of 
tbe  drawhead  on  the  caboose  about  one  week 
before  the  accident.  The  etteet  of  this  condi- 
tion was  to  let  the  cabooie  drawhead  go  mh 
der  that  of  the  coadi. 

The  deceased  at  the  time  of  the  accident 
was  34  years  old;  his  widow  was  37;  bis 
son  Earl  was  12  years ;  Bemlce  waa  6  years 
old  in  March,  1909;  and  Hardy  at  the  time 
of  tbe  trial,  on  the  Tth  of  December,  1906, 
was  about  4  years  old.  Deceased  was  In- 
dustrious, attentive  to  business,  ond  economi- 
cal, affectionate,  and  always  kind  to  his  diil- 
dren.  He  was  qualified  to  discharge  the  du- 
ties of  switchman  and  conductor  on  railroads. 
His  widow  testified  that  be  atmed  as  switch- 
man from  $80  to  $90  per  month.  The  pay 
checks  Introduced  In  evidence  showed  that 
he  averaged  $67.43  per  month  from  January 
lat,  to  the  date  of  his  death.  He  was  con- 
ductor at  one  time  and  earned  from  $100  to 
$125  a  month.  He  used  his  eamlngi  in  sup- 
porting his  family. 

In  tbe  progress  of  the  trial  O.  H.  Lowry's 
deposition  was  read  as  evidence  in  bdialf  of 
the  plaintiff.  His  testimony  was  Important 
and  material.  Defendant  offered  to  prove  by 
Gano  Scott  that  Lowry  <^«ed  to  blm  wU»- 
ky,  and  tried  to  induce  him  to  make  a  state- 
ment in  the  case  to  the  effect  that  the  cars 
were  defective.  Dptm  objection  of  the  plain- 
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tiff  tbe  court  refused  to  admit  the  teetlmony. 

Tbe  coart  gave  the  following  InBtmction 
over  tbe  objection  of  the  defendant: 

(1)  "Ton  are  InBtructed  that  It  was  the 
dnt7  of  tbe  defendant  to  exCTcIae  ordlnaiT' 
care  and  prodoice  to  provide  the  Bald  H.  Ia 
Frost  with  cars  and  appliances  reasonably 
safe  for  nse  In  and  about  the  work  that  said 
H.  L.  Frost  was  engaged  In  at  the  time  he 
was  injured;  and  If  you  believe  from  tbe 
preponderance  of  tbe  erldence^that  said  H. 
I*  Frost  came  to  his  death  by  reason  of  the 
failure  of  said  defendant  to  exercise  such 
care  and  prudence  in  furnishing  such  cars 
and  appliances,  reasonably  safe  for  use  In 
the  work  that  be  was  then  engaged  In,  and 
that  be  was  killed  as  a  direct  and  proximate 
result  thereof,  and  that  said  deceased,  at 
that  time  was  engaged  In  the  performance 
of  his  duties  as  an  employ^  of  said  defendant, 
and  that  said  deceased  was  not  gnll^  of 
such  negligence  as  contributed  to  his  injury, 
then  It  will  be  your  duty  to  return  a  TOr* 
diet  In  favor  of  tbe  plaintiff." 

And  refused  to  Instruct  the  Jury,  at  the  re- 
quest of  the  defendant,  as  follows: 

(2)  "If  the  Jury  find  from  tbe  evidence  that 
Mrs,  M.  R.  Frost  was  the  mother  of  the  de- 
ceased, H.  I*  Frost,  and  that  said  mother 
was  In  part  supported  by  said  H.  L.  Frost, 
they  will  find  for  the  defendant" 

(27)  "If  the  Jury  find  tor  the  plaintiffs, 
they  will  find  for  the  children  such  damages 
as  they  are  entlfled  to  as  compensation  from 
Uie  time  of  the  death  of  H.  L.  Frost  to  tbe 
majority  of  eadi  (OiUd.  The  girl  will  arrive 
at  her  majority  when  she  Is  18  years  of  age, 
and  the  boys  vrhea  they  are  21  years  of  age." 

(28)  **If  the  jury  find  for  the  plaintiffs,  In 
assessing  the  damages,  tbey  wIU  consider  tbe 
amount  of  damages  due  each  plaintiff,  allow- 
ing eadi  of  the  children  such  compensatory 
damages  as  will  fairly  compensate  him  for 
tbe  loss  of  his  father  to  tbe  date  of  his  ma- 
Jori^;  and  to  the  plaintiff,  Daisy  Frost,  such 
compensatory  damages  as  will  fairly  com- 
pensate her  during  tbe  expectancy  of  her 
life,  if  she  was  older  than  her  husband,  or 
during  tbe  expectaD<7  of  his  llfi^  If  he  was 
the  older." 

The  plaintiffs  recovered  a  verdict  and  judg- 
ment for  $15,000,  and,  from  that  Judgmoit, 
defendant  appealed. 

No  foundation  was  laid  for  tbe  admisskm 
cf  the  testimony  of  witness  Scott  Witness 
tiowiy  was  not  Interrogated  as  to  the  voBtr 
ten  about  whl^  the  defoidant  offwed  the 
testimony  of  Scott  ths  object  of  which  was 
to  discredit  the  testimony  of  Lowry,  tbe 
same  object  In  effect  as  is  sought  to  be  ac- 
complished by  staowbig  that  a  witness  has 
made  contradictory  statements.  The  same 
methods  aboold  be  observed,  if  practicable, 
in  tbe  tormet  as  in  tbe  latter  case.  There 
Is  no  good  reascm  why  a  witness  should  he 
entitled  to  greater  consideration  In  one  case 
than  In  Oie  other.  Lowry  should  have  been 
Drst  Interrogated  about  that  which  the  de- 


foidant  proposed  to  prove  by  Scott  It  could 
have  done  so ;  and  It  was  right  and  Just  that 
Lowry  should  have  had  tbe  oi^rtunity  to 
admit  and  explain  or  deny  before  his  credi- 
bility or  testimony  was  attadced.  Weaver  v. 
Traylor,  5  Ala.  664;  State  v.  Stewart,  11 
Or.  52,  238,  4  Pac.  128;  Edwards  v.  Snlllvan, 
30  N.  O.  802;  State  v.  Angelo,  82  La.  Ann. 
407;  Hollingsworth  v.  State^  08  Ark.  887, 14 
S.  W.  41. 

The  defendant  objected  to  tbe  instruction 
glvea  by  the  court  over  Its  objection  and 
copied  In  this  opinion,  because  It  "la  general, 
Indefinite,  and  permits  a  recovery,  no  matter 
wbat  the  defect  In  the  cars  may  have  be&x." 
The  objection  may  be  abstractly  true,  but 
the  instruction  Should  be  read  In  tbe  light  of 
the  evidence  which  was  conflned  to  the  Is- 
sues made  by  the  pleadings.  Then,  too,  tbis 
Uistruetion  was  limited  by  another  instruc- 
tion given  at  the  instance  of  the  defendant 
In  which  tbe  Jury,  In  effect  were  told  that 
the  only  negligence  they  could  consider  was 
that  alleged  in  tbe  complaint 

The  defendant's  request  numbered  2,  and 
copied  In  this  opinion,  should  not  have  been 
granted.  There  was  no  admlQlstratlon  upon 
the  estate  of  H.  L.  Frost  deceased,  and  this 
action  was  properly  brought  by  his  widow 
and  children.  Tbe  right  of  action  was  cre- 
ated by  a  statute,  which,  in  the  absence  of  a 
personal  representative,  provides  that  an  ac- 
tion for  damages  on  account  of  the  death  of 
one  caused  by  tbe  wrongful  act  neglect  or 
default  of  another  shall  be  brought  by  the 
heirs  at  law  of  sacb  deceased  person;  and 
the  amount  recovered  In  every  such  action 
shall  be  for  the  exclusive  benefit  of  tbe  wid- 
ow and  next  of  kin  of  such  deceased  person, 
and  they  are  such  as  can  take  as  distributees 
of  tbe  estate  under  the  laws  of  descent  and 
distribution.  Kansas  City  Sou.  Ry.  Co.  r. 
Henrle,  87  Ark.  448,  112  S.  W.  967.  The  de- 
ceased In  this  case  having  left  children  bis 
mother  was  not  an  heir,  and  bad  no  right 
to  sue,  notwithstanding  tbe  son  contributed 
to  her  suKwrt  in  his  lifetime.  Klrby's  Dig.  | 
6290. 

The  defoidant  sought  by  instractlons  to 
confine  the  rii^t  of  tbe  children  to  recover 
in  this  case  to  the  damages  they  will  snfi!er 
during  their  minority.  Tbe  right  to  recover 
Is  limited  only  by  the  statute  to  tbe  damages 
suffered,  and  not  to  any  period  of  life;  The 
rl^t  of  children  to  recover  beyond  minority 
depoids  upon  evidence^  Their  damages  are 
the  i)ecDniary  low  suffered  by  them,  whi<di  Is 
"the  probable  aggregate  amount  of  his  con- 
trlbutionB  to  them,  reduced  to  present  Talne,** 
Kansas  City  Southern  Ry.  Go.  v.  Henrle,  87 
Ark.  454,  112  S.  W.  971.  It  is  probable  the 
contributions  of  a  father  to  the  support  of 
a  child  after  he  reaches  his  majority  may 
cease  altogether,  or  be  less.  That  of  course, 
will  depend  upon  the  ability  of  tbe  child  to 
take  care  of  hlmsdf  and  bis  success  In  life. 
Parental  affection  for  tbe  child  will  not 
probably,  cease  after  mlnortty,  and  the  fia- 
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ttia  may  stin  continue  to  contrlbnte  to  the 
Biqiport  of  tbe  cbtkl.  Tliat  la  a  question  for 
the  Jury  to  detHde  according  to  tbe  evldenoe 
of  the  assnnince  the  parental  affection  may 
-glTe  of  aid  and  support  to  the  child  after 
minority.  Railway  Co.  t.  Davis,  S6  Ark.  462. 
18  S.  W.  62a 

Defendant  contends  that  the  damages  re- 
•covered  were  excesalTe.  Mrs.  Frost  testified 
that  deceased  earned  as  a  switchman  from 
$80  to  $90  a  month,  and  that  he  Berved  aa 
conductor  at  one  time  and  earned  from  $100 
to  $12S  per  month.  He  was  34  years  old  and 
his  expectancy  was  Sl%  years.  He  was  In- 
dustrloos,  attentive  to  business,  economical^ 
-strong  and  healthy,  affectionate,  and  always 
kind  to  hie  family.  He  used  his  earnings  In 
support  of  his  family.  Plaintiffs  recovered 
$15,000.  The  evidence  was  sufficient  to  sus- 
tain the  verdict  of  the  jary.  Kansas  CSty 
Sou.  R.  Co.  v.  Henrle,  supra. 

The  evidence  was  sufficient  to  sustain  the 
rerdlct  The  Jury  could  have  found  from  the 
evidence  that  the  signal  to  go  ahead  did  not 
accelerate  the  speed  of  the  engine,  and  that 
no  act  of  plaintiff  contributed  to  his  Injury, 
and  that  the  defendant  was  guilty  of  the 
negligence  charged  in  the  complaint,  and  that 
It  (negligence)  was  tbe  inroxinute  cause  of 
Oils  Injury. 

Jndgmsit  sfflrmed. 


OT.  romS  &  N.  A.  B.  CO.'v.  BRATTON. 
(Supreme  Court  of  Aiiansaa.    Jan.  17,  1910.) 

1.  JUDGWENT  a  —  AlRNDlfERT  AFTSE 

Tesm— Rule  at  Common  Law. 

At  common  law,  a  Judgment  could  not  be 
amended  after  the  term  at  which  it  was  reu- 
■dered. 

[Ed,  Note.— For  other  cases,  b«  Jwd^ment, 
Cent  Dig.  H  583-586;  Dea  Dig.  |  299.*] 

2.  Judgment  Q  299*)  —  Ambrdu eht  Ann 

Tebh. 

Under  tbe  modem  practice,  where  tbe  entry 
of  a  judKment,  throuKh  some  plain  error,  fails  to 
-correspond  with  the  judgment  that  was  actually 
rendered,  the  court  may  amend  its  record  to 
malie  it  speak  the  truth  by  nunc  pro  tunc  order ; 
but,  where  the  judgment  expresses  the  oitire  Ju- 
dical action  tahen  at  the  time  of  its  rendition, 
the  court  cannot,  after  the  expiration  of  tbe 
term,  enlarge  or  dimiaish  it  in  matter  of  aub- 
•tance,  or  in  any  matter  affecting  the  merits. 

[Ed.  Note.— For  other  cases,  aee  Judgment, 
Cent  Dig.  »  58a-686 ;  Dec  Wg.  |  299.*f 

8.  RaILBOADS    (I    161*)  —  IflEN  —  Statutoet 

Pbovisions. 

Klrbv'a  Dig.  {  6661,  provides  that  every 
person  who  shall  sustain  loss  or  damage  from 
any  railroad  for  which  a  liability  may  exist  at 
law  sball  have  a  lien  for  such  daniBKe  on  the 
milroad  and  Its  property.  Section  6662  provides 
that  such  lien  shall  not  be  effectual,  unless  suit 
Khali  be  brought  upon  tbe  claim  within  one  year 
after  Its*  accrual.  Section  8663  provides  that 
the  lien  shall  be  mentioned  in  the  judgment 
rendered  for  the  claimant  In  the  ordinar)'  auit 
for  the  claim.  Held  that  as  before  a  judgment 
fan  be  declared  for  the  lien,  it  must  first  be 
found  that  tbe  suit  was  brought  within  the  snK- 
ifled  time,  the  court  itself  muqt  make  a  ruling 


and  adjudication;  In  order  to  declare  tt»  tin 
in  the  judgmoit  so  that  a  person  recorerun 
Judgment  wonld  not  be  entitled  to  the  lien  ai  a 
matter  of  course;  and,  the  court  having  bS- 
ed  to  BO  adjudge,  tbe  mention  of  the  lien  was  not 

Sroperly  a  part  of  tbe  Judgumt  orinnallr  r^ 
ered,  and  after  the  term  could  not  he  incorpo- 
rated therein  by  amendmmt 

[Ed.  Note.— For  ether  cases,  see  Bailroails. 
Dec  Dig.  i  161.*] 

Appeal  from  Circuit  Court;  Searcy  Comi- 
ty; Brice  B.  Hudglna,  Judge. 

Action  by  Benjamin  Bratton,  administra- 
tor of  Benjamin  Bratton,  Sr.,  against  the 
St.  Louis  &  North  Arkansas  Railroad  Com- 
pany. Judgment  for  plaintiff  amending  a 
former  Judgment  nunc  pro  tunc,  and  defrad- 
ant  appeals.  Reversed  and  remanded,  with 
directions. 

W.  B.  Smith  and  J.  Merrick  Moore,  fw 
appellant   U.  3.  Bratton.  for  appellee^ 

FBAUENTHAL,  J.  This  is  an  appeal 
from  a  Judgment  of  tbe  Searcy  <dTcait  court 
correcting  or  amending  by  a  nunc  pro  tunc 
order  a  former  Judgment  of  that  court  otter- 
ed at  a  former  term.  At  the  February,  1908^ 
term  of  the  Searcy  circuit  court  the  plain- 
tiff below,  Benjamins  Bratton,  administrator, 
filed  this  motion  for  a  nunc  pro  tune  order. 
In  which  he  stated  that  on  January  10, 1906, 
be  filed  a  complaint  against  the  defendant 
to  recover  damages  for  the  vr^ngfal  killing 
of  one  Benjamin  Bratton.  Sr.,  and  that  on 
March  16,  1907,  said  canse^as  tried  In  said 
court,  and  a  verdict  returned  by  a  Jury  in 
favOT  of  the  plaintiff  for  $2,500,  that  a  Judg- 
ment was  entered  upon  said  verdict  at  that 
term  of  said  court,  but  that  by  oversl^t  it 
failed  to  mentloD  tbe  Uen  which  goes  with 
sucb  ft  Judgment  He  asked  that  the  Judg- 
ment as  entered  at  said  finmer  term  of  tbe 
court  "be  corrected  by  a  nunc  pro  tone  order 
so  as  to  menti<m  the  fact  that  a  Uea  goes 
with  llie  Judgment  as  against  tbe  property 
of  tbe  defendant  whitA  It  owned  at  the  time 
the  cause  of  action  accrued."  Upon  the  trial 
of  tbe  original  action  tbe  jury  xetuned  the 
following  verdict:  "W^  tbe  JnrTt  find  for 
the  idalntlff,  Benjan^  Bratton,  admlnjs- 
trator  of  the  estate  of  Benjamin  Bratton, 
Sr.,  deceased,  the  snm  of  $2,500^— and  the 
following  Judgment  was  entered  thneon: 
"It  Is  therefore  considered,  ordered,  and  ad- 
Judged  hy  tbe  court  that  tbe  plaintiff.  Benj. 
Bratton,  Jr.,  aa  the  admbdsbvtiv  of  tbe  es- 
tate of  BenJ.  Bratton,  Sr.,  deceased,  have 
and  recover  of  and  from  said  defendant 
said  snm  of  $2,500,  and  all  bla  ooata  In  this 
suit  laid  out  and  upended,  and  in  detenlt  of 
payment  let  execution  go  thwefor.**  Tbe 
motion  for  tbe  nunc  pro  tnne  mder  was  snb- 
mltted  to  tbe  court  upon  an  agreed  state- 
ment of  facts.  Thla  atetement  tDdodes 
the  complaint  and  answer  In  die  ordinal 
suit,  tbe  verdict  of  tbe  Jury  npon  the  trial 
of  the  action,  and  the  former  Judgment  en- 
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tend  therein,  and  also  tin  foUowlng:  *V) 
That  from  the  reewd  of  the  case  it  does  not 
appear  that  the  plalntlfl  made  any  reqaeat 
to  hare  granted  it  the  lien  mentioned  in  sec- 
tions 6661  and  666S  Of  Ktrby*s  Digest  (3) 
It  Is  farther  agreed  that  the  Judge  of  the 
chxult  court,  in  accordance  with  his  custom, 
1^  tiie  form  ot  tbe  judgment  to  be  drawn 
hr  the  tietk  of  the  court,  intending  that 
said  judgment  would  be  drawn  to  conform 
with  the  law  and  the  facts,  that  his  atten- 
tion waa  nerer  called  to  the  Hen  mentioned 
In  the  aboTe  aectlons  of  Klrby's  Digest,  and 
that  his  mind  nerer  passed  upon  It**  The 
drcQlt  court  granted  said  motion,  and  en- 
tered In  full  a  judgment  nunc  pro  tnnc,  in 
which  It  stated  In  substance  that  "the  judg- 
ment, being  a  Uea"  on  the  property  of  the 
defendant  which  belonged  to  It  at  the  time 
the  caase  of  action  upon  which  the  verdict 
was  rendered,  accrued.  From  this  judgment 
thus  correcting  or  amending  the  judgment 
entered  at  the  former  term  of  the  Searcy 
clrcnlt  court,  the  defendant  prosecutes  this 
appeal. 

The  plaintiff  bases  bis  right  to  the  aboTe 
lien  by  virtue  of  section  6661,  Kirby's  Dig., 
which  in  substance  provides  that  every  per- 
son who  shall  sustain  loss  or  damage  to 
person  or  property  from  any  railroad,  for 
which  a  liability  may  exist  at  law,  shall 
have  a  Hen  for  aald  damage  on  said  rail- 
road and  Its  property.  And  be  contends  that 
he  is  entitled  to  have  said  Hen  mentioned 
ss  a  matter  of  right  and  of  course  In  the 
judgment  for  the  recovery  of  the  damages, 
by  virtue  of  section  6663,  Klrby's  Dig.,  which 
provides  that:    "Said  lien  shall  be  men- 
tioned in  the  judgment  rendered  for  the 
claimant  In  the  ordinary  suit  for  the  claim 
•    •    •   and  may  be  enforced  by  ordinary 
levy  and  sale  under  final  or  other  process 
of  law  or  equity."  The  plaintlflT  urges  that 
be  is  entitled  to  have  the  former  judgment 
of  tlie  court  which  failed  to  mention  said 
lien  amended  In  that  regard,  either  because 
of  the  clerical  misprision  of  the  clerk  in  en- 
tering the  judgment  or  because  the  men- 
tion of  the  lien  is  necessarily  and  properly 
a  part  of  the  judgment  by  reason  of  the 
fact  that  he  was  entitled  to  it  as  a  matter 
of  course.    The  question  that  Is  thus  pre- 
sented for  determination  by  this  appeal  is  in 
what  regard  and  to  what  extend  can  a  court 
amend  or  correct  its  judgment  after  the  ex- 
piration of  the  term  at  which  the  judgment 
was  rendered  and  entered.  In  order  to  give 
to  the  record  of  a  court  the  utmost  sanctit> 
and  an  absolute  verity  the  common  law  de- 
clared that  no  judgm^t  could  be  amended 
after  tbe  term  at  which  it  was  rendered. 
But  wbere  the  entry,  through  some  plain 
error,  fails  to  correspond  with  the  judgment 
ttiat  was  actually  rendered,  the  principles  of 
Instlce  obviously  require  that  it  should  be 
Murected;  and  therefore  this  rule  of  the 
K>mmon  law  has  been  modified  in  modem 
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practice  to  that  md.  The  record  should 
apeak  the  troth;  and,  as  was  said  by  Chief 
Justice  Cockrlll  In  the  case  of  Hershy  v. 
Baer,  45  Ark.  240,  "the  power  of  a  circuit 
court  to  amend  its  record  so  as  to  eause  it 
to  speak  the  truth  Is  one  Inherent  in  the  Uea 
ot  justice."  Hie  entry  in  the  record  should 
correspond  witii  the  judgment  which  was 
actually  pronounced,  and  tbe  court  has  the 
power,  and  It  Is  its  duty,  even  at  a  subse- 
quent term,  to  make  such  changes  in  the 
entry  so  as  to  make  It  conform  to  the  trutii. 
But  whore  the  judgment  e:q>resses  the  en- 
tire judicial  action  taken  at  the  time  of  its 
rendition,  the  court  has  no  authority  after 
the  expiration  of  the  term  to  enlarge  or  to 
diminish  it  in  matter  of  substance,  or  in 
any  matter  affecting  the  merits. '  Under  tb.e 
guise  of  an  amendment  there  is  no  authority 
to  revise  a  judgment  or  to  correct  a  judi- 
cial mistake,  or  to  adjudicate  a  matter  which 
might  have  been  considered  at  the  time  of 
the  trial,  or  to  grant  an  additional  relief 
which  was  not  in  the  contemplaition  of  tbe 
court  at  the  time  the  judgment  was  render- 
ed. "The  authority  of  a  court  to  amend  its 
record  by  a  nunc  pro  tunc  order  Is  to  make 
it  speak  the  truth,  but  not  to  make  It  speak 
what  it  did  not  speak,  but  ought  to  have 
spoken."  Malpos  v.  Lowenstlne,  46  Ark. 
652;  Cox  V.  OresB,  61  Ark.  224,  11  S.  W. 
416;  Gregory  v.  Bartlett  65  Ark.  30,  17  S. 
W.  344;  Tucker  v.  Hawkins,  72  Ark.  21,  77 
a  W.  902;  Liddell  v.  Landau,  S7  Ark.  43S. 
112  S.  W,  1086;  Bouldln  v.  Jennings,  122 
S.  .W.  689. 

If  there  was  some  issue  which  the  court 
should  have  passed  upon,  and  pronounced 
judgment  thereon,  but  did  not  actually  do 
so,  such  omission  cannot  be  supplied  by  an 
amendment  at  a  subsequent  term  of  the 
court  The  entry  should  correspond  only 
with  the  judgment  actually  Intended  and 
pronounced  by  the  court;  and,  if  the  entry 
does  not  do  this  because  of  any  clerical  mis- 
take, or  because  some  matter  actually  ad- 
judicated has  been  Inadvertently  omitted, 
then  it  can  be  corrected  so  as  to  conform  to 
what  was  actually  done.  "In  regard  to  the 
power  of  amending  judgments  by  supplying 
omissions,  it  Is  necessary  not  to  lose  sight 
of  the  principle  that  amendments  can  only 
be  allowed  for  the  purpose  of  making  tbe 
record  conform  to  the  truth,  not  for  the  pur- 
pose of  revising  and  changing  the  judgmrat 
Hence  If  anything  has  been  omitted  from 
the  judgment  which  Is  necessarily  or  prop- 
erly a  part  of  It  but  failed  to  be  incorporat- 
ed in  it  through  the  negligence  or  inadvert- 
ence of  the  court  or  the  (derk,  then  the  omls< 
slon  may  be  supplied  by  an  amendment  after 
the  term.  If,  on  the  other  hand,  the  propoE>- 
ed  addition  Is  a  mere  afterthought  and 
formed  no  part  of  the  judgment  as  original- 
ly intended  and  pronounced,  it  cannot  be 
brought  in  by  way  of  amendment"  1  Black 
on  JndgmenU  (2d  fid.)  1  lfi6;  28  Cye.  873. 

« 
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In  the  c&ae  at  bar  the  plaintiff  was  en- 
titled, upon  a  recovery  of  the  damaffes  for 
which  he  sued,  to  have  a  lien  upon  the  prop- 
erty of  the  defendant,  and,  uniee  certain 
circumstances  of  the  case,  to  have  that  lien 
mentioned  in  the  Judgment  But  he  was  not 
entitled  to  such  lien  under  any  and  all  dr- 
cnmstances  of  the  case;  he  was  not  entitled 
to  the  lien  in  event  the  suit  had  not  been 
brought  within  one  year  after  the  claim  had 
accrued.  He  was  therefore  not  entitled  to 
the  Hen  necessarily  and  as  a  matter  of 
conrse.  Section  6662;  Klrby's  Dig.,  pro- 
vides: "The  lien  mentioned  In  the  preced- 
ing section  shall  not  be  effectual  unless  suit 
shall  be  brought  upon  the  claim  *  •  * 
within  one  year  after  said  claim  shall  have 
accrued."  Before,  therefore,  a  Judgment 
conid  have  been  declared  for  said  Uen,  It 
must  first  have  been  found  that  the  suit  was 
brought  within  the  time  specified  In  the 
above  section.  In  order  to  declare  and  men* 
tion  said  lien  In  the  Judgment  It  was  neces- 
sary that  the  court  itself  should  make  a  find- 
ing and  then  an  adjudication;  and,  If  no 
such  finding  and  adjudication  was  actually 
made  by  the  court,  the  omission  cannot  now 
be  supplied 'by  an  amendment  of  the  Judg- 
ment, for  such  amendment  would  not  speak 
the  truth,  but  would  speak  what  should  have 
been  done,  but  was  not  Under  the  agreed 
testimony  in  the  case  neither  before  nor  at 
the  time  of  the  rendition  of  the  original 
Judgment  was  the  attention  of  the  court 
called  to  this  Hen,  and  his  mind  never  pass- 
ed on  It  The  matter  was  therefore  never 
actually  adjudicated  by  the  court  To  make 
the  adjudication  and  pronounce  Judgment 
thereon  It  was  necessary  tor  the  court  to 
Judicially  Investigate  the  matter.  It  ma; 
be  that  from  the  etldence  or  the  admissions 
of  the  parties  the  court  would  have  found 
that  the  suit  was  brought  within  the  pre- 
scribed time.  But  the  testimony  might  haire 
supported  a  different  finding.  In  which  event 
the  lieu  should  not  have  been  mentioned  In 
the  Judgment  It  was  not  within  the  prov- 
ince of  the  clerk  to  determine  whether  the 
suit  had  been  brought  within  the  required 
time;  that  was  a  matter  for  the  Jadlcial  de- 
termination of  the  court  The  court  did  not 
make  ttat  determination,  and  therefore  did 
not  pronounce  the  Judgment  as  is  now  en- 
tered In  the  nunc  pro  tunc  order.  The  men- 
tion of  the  Hen  was  therefore  not  necessarily 
and  properly  a  part  of  said  Judgment  as 
originally  rendered;  and,  after  the  oplra- 
tlon  of  the  term  at  which  the  Judgment  was 
pronounced,  it  could  not  be  amended  so  as 
to  Incorporate  this  matter  therein.  W«  do 
not  Intend  to  decide  this  oplnltm  that  tiw 
right  of  plaintiff  to  a  lien  on  the  defendant's 
property  is  in  a.ny  manner  affected  or  im- 
paired Iqr  the  failure  to  mention  It  In  the 
Judgment;-  apon  that  question  we  express 
no  opinion.  We  only  decide  that  under  the 
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evidence  in  this  case  It  was  error  to  sastaln 
the  motion  of  the  plaintiff  herein  to  correct 
by  a  nunc  pro  tunc  order  the  original  Jads- 
ment  in  this  case  as  asked  for  by  him. 

The  Judgment  la  reversed,  and  the  cause 
is  remanded,  with  directions  to  denj  flu 
motion  for  a  nunc  pro  tunc  wdsr. 


ST.  LOUIS,  I.  M.  &  S.  RT.  OO.  t.  DATIS. 
(Supreme  Court  of  AiAansas.   Jan.  10,  1910.) 

1.  BlAsm  AND  Slav  ANT  (S  180*)— Iir^mx  to 
Sbbvakt— Fkllow  Suvart  RflLS. 

Under  Act  BCaidi  S,  1907  <Lawa  1907.  p. 
162),  making  the  master  liable  for  injuries  to 
servants  due  to  the  negligence  of  fellow  aerr- 
BDtB,  where  a  iwitcbman  was  Injured  while  rid-  , 
Ing  on  the  tender  to  a  switdi  Migin^  the  aesli- 
gence,  if  any,  of  tilose  <^rating  the  ai^faie  wu 
negligence  for  whidi  the  master  was  liable. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  IMg.  H  359-368;   Dec  Dig.  I  , 
180.*1  I 

2.  Mabieb  ahd  SnvAirr  (S  180*)— Ikjust  to 

SeKVAKT— FSIXOW  SUtVANT  RVU. 

Under  Act  March  a  1907  (laws  1907.  p. 
162),  making  the  master  liable  for  injuries  to  i 
servants  due  to  the  n^ligence  of  fellow  werr- 
ants,  where  a  switchman  was  injured  by  tiie 
engine  on  which  he  was  tiding  taking  au  ivea 
switch,  the  negligence  of  another  swltduun, 
if  any,  la  leaving  the  switdi  open  was  ne^-  | 
geQce  for  which  the  master  was  liable.  ' 

[Ed.  Note^For  other  cases,  see  Idaster  and 
Servant  Cent  Dig.  i|  859-8CS;  Btc  Dig.  1 

3.  MASxn  Ano  Sbtant  Q  240*)— Masns's 

LlABIUTT  rOB  IlfJUBlSS  TO  SKETAinP-GoS- 

TBIBtTTOBT  NeGUGENCE. 

Where  a  switchman,  injured  by  a  backing 
switch  ennne  taking  an  open  awitdi  and  col- 
liding with  cars  on  a  side  tra<^  was  ridiiw  oo 
the  footboard  to  the  tender,  facing  the  same 
way  the  engine  was  going,  and  directing  the 
engineer  by  signals  what  to  do,  so  that  he  could 
have  seen,  by  the  position  of  the  switch  target, 
that  the  switdi  was  open  in  ample  time  to  ban 
escaped  Injury,  he  was  guilty  of  contribntory 
negligence,  as  a  matter  of  law,  barring  recovety. 
for  his  injury. 

[EA.  Note.— For  other  cases,  see  Master  and 
Servant  Gent  Dig.  {f  7S1-756;  Dec.  Dig.  I 
240.*1 

Appeal  from  Circuit  Oonr^  Gross  Conoty; 
Frank  Smith,  Judge. 

Action  by  Mrs.  Annie  Davia,  administra- 
trix, against  the  St  Louis,  Iron  Mountain  & 
Southern  Railway  Company.  From  a  Judg- 
ment for  plaintlflt  dtfoidant  appeals.  Ba> 
vosed  and  remanded. 

W.  H.  Davis  was  a  brakeman  In  the  em- 
ploy of  ai^lant  On  the  22d  day  of  An- 
gost  1908,  be  had  charge  of  the  'Mtcblog 
list"  St  Marianna,  and  in  conseQiience  there* 
of  It  was  his  duty  to  direct  how  the  switch- 
ing wu  to  be  dmwb  It  was  ttie  doty  of  tlie 
other  members  of  the  crew,  tbe  engineer, 
fireman,  and  brakeman,  to  follow  Ha  direc- 
tloiw  of  Davis  In  making  whatevw  swltdthig 
ms  necessary  In  the  yards  at  Martanna  aft- 
er the  train  anived  ttere  that  day.  The 
train  came  Into  Martanna  from  tiie  Sonflii 
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andvucDtbi-tirolntbeedceottowiL  Hbm 
engine,  with  three  or  four  can,  was  moved 
nortlnrard  toward  the  devot  l^e  crew  ac- 
companylnff  It  coniMed  of  tbo  engiiieer,  tiw 
fireman,  another  brakenum  named  H<dland, 
and  DaTb.  To  make  the  statonent  Intelli- 
gible we  wm  use  the  plat  that  was  In  evi- 
dence. 


"B,  M,  C,"  is  a  switch  connecting  the  main 
track  and  the  passing  or  house  track,  "A, 
D,  C,  T."  When  the  engine  and  cars  pro- 
ceeding northward  on  the  main  track  arriv- 
ed at  th«  point  **B,'*  the  brakeman  Holland 


opened  the  swttdi  at  fliat  point  and  It  re- 
malned  open  mitU  the  accident  and  death  of 
Darls  occurred. 

Taking  the  most  favoraUa  view  of  the 
evidence  for  app^ee,  thm  Joxy  might  have 
found  that,  after  the  switch  was  opened  by 
Holland  at  **B.*'  tbe  endne  and  cars  with 
the  balance  of  the  crew,  indndlng  Davis,  con- 
tinned,  m  the  main  track  passing  out  at  the 
Bwltdi  "A,"  and  bade  down  to  the  depot, 
there  "spotting"  or  leaving  to  be  unloaded 
two  cars  that  were  attached  to  the  engine 
and  tuoAer.  In  qiottlng  these  two  cars  other 
cars  tliat  wwe  on  the  passing  traA  In  ftont 
of  the  depot  were  poshed  down  south  on 
the  passing  track  toward  After  the 

two  cars  were  spotted  Davis  cat  the  engine 
and  tender  looser  and  got  on  the  tear  cud  of 
the  tmder.  The  oi^e  then  w«at  north  on 
the  passtiig  tntk  beyond  switch  "A."  Davis 
signaled  the  engineer  to  come  baA  down  the 
main  Una  He  dropped  off  and  opened  the 
swItiA  for  the  main  Une  at  switch  pMnt  "AJ' 
When  the  engine  and  tender  backing  sooth 
passed  swlt(di  "A,"  Davis  closed  the  switch 
"A" ;  tben  got  back  on  the  southeast  comer 
of  the  tender.  "He  sat  down,  and  crossed 
his  l^s,  with  his  arm  in  tbe  handle  on  the 
task."  He  slgualed  the  engineer  to  badt 
down  tha  main  trad^,  wblch  the  eotlneer  did 
at  a  speed  of  abont  IS  or  20  miles  an  hour. 
Tbe  engine  and  tader  ran  Into  the  open 
switch  at  "B,"  and  collided  with  the  cars 
that  were  standing  on  tbe  boose  track  near 
"C,"  prodncing  the  Injury  that  resulted  In 
the  death  of  Davis.  From  the  point  *'A" 
down  the  main  track  *<A,  B,  B."  to  "B*"  Is  961 
feet,  and  600  feet  of  that  distance  the  track 
was  perfectly  straight,  and  there  was  noth- 
ing at  the  time  of  the  occurrence  to  obscure 
tbe  vision  for  that  distance  between  Davis 
on  tbe  tender  and  the  op^  switch  at  "B." 
There  was  at  switch  "B**  the  ordinary  switch 
stands,  with  the  usual  targets  to  show  wheth- 
er the  switch  was  open  or  closed.  The  target 
showing  that  the  switch  "B"  was  j^n  was  a 
dull  red  color.  It  was  turned  ttiat  day  at 
the  time,  BO  as  to  Indicate  that  the  switch 
was  open.  On  a  clear  day  such  as  that  was 
the  target  Indicating  tbe  open  switch  could 
have  been  seen  from  100  to  200  feet  away. 
The  target  indicating  "safety,"  or  when  ttie 
switch  was  closed,  was  colored  green.  Davis 
was  facing  In  the  direction  the  tender  was 
moving. 

On  behalf  of  appellant  the  engloeer  who 
was  on  the  engine  at  the  time  of  the-accldent 
testified  In  part  as  follows :  "Mr.  Davis  was 
working  that  day  as  the  *8wiDg  man,'  and 
at  that  time  as  the  list  maa'  In  the  ca- 
pacity of  a  list  man  a  part  of  his  work  was 
to  direct  the  movements  of  the  engine.  It 
was  bis  place  to  direct  ns  what  movements 
to  make.  I  looked  to  him  for  signals  and 
directions  for  moving  the  engine.  It  was  my 
duty  to  watch  his  signals  and  obey  them. 
He  was  the  one  that  signaled  me  to  back 
down  th9  main  lliie; '  X  know  whm  the 
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switch  itftiid  wa«  there  st  that  tlmfc  I  did 
not  know  that  the  Bwltdi  was  open.  I  was 
dqtendlng  upon  Davis  to  keep  the  lookout 
down  the  track.  The  only  ones  on  Urn  en- 
ghte  wera  the  fireman,  Mr.  Davis,  and  my- 
s^f,  and  Mr.  Davis  was  in  the  best  poaitlon 
to  ke^  tbe  lookout  Hr.  Davis  was  the 
only  man  on  the  mglne  at  that  time  that 
had  an  nnobetmcted  view  of  the  track  on 
both  sides,  and  we  wore  depending  upon  blm 
to  ke^  fbe  ktokont  My  view  of  the  switdt 
was  obstrncted  by  the  body  at  the  tank.  The 
switch  stand  was  on  the  side  of  the  fireman. 
Mr.  Davis  was  standing  at  the  southeast 
comer  of  the  tank  right  at  the  rear  end. 
From  the  Ume  that  we  got  on  the  main  Ihw 
on  down  to  the  switdi  stand  tiiere  was  noth- 
ing to  prevoit  Mr.  Davis  from  sedng  that 
the  switch  itself  was  open,  and  that  the  dan- 
ger sign  was  exposed.  I  am  well  enoiqch  ao 
qnalnted  with  the  tnvk  to  know  there  was 
nothing  to  obstruct  bis  view.  I  was  risking 
my  life  and  depending  wholly  upon  him  to 
keep  the  lookout  While  we  were  backing 
down  the  main  track  Mr.  Davis  was  stand- 
ing on  the  rear  stirrup  of  the  tank  on  my 
side  holding  with  hla  right  hand  and  signal- 
ing me  with  his  left  ^ith  hla  face  facing 
the  track..  He  gave  me  a  hnrry  up  algnaU 
which  I  ignored,  and  got  my  injector  and 
put  that  on,  and  Just  after  I  put  that  on  I 
felt  the  tank  Jump,  and  It  flashed  through 
my  mind  that  he  had  failed  to  throw  that 
switch,  and  I  rushed  around  and  pulled  out 
the  injector.  He  kind  of  raised  his  left 
hand,  and  I  hollowed  to  him  to  jump.  He 
kind  of  drew  up  and  I  threw  the  reverse 
lever,  and  It  got  this  knee  between  It  and 
the  side  of  the  cab  and  bound  me  ther&  I 
had  hold  of  the  reverse  lever  and  valve  un- 
til the  engine  stopped.  I  stood  there  until 
the  Bide  of  the  car  came  In  to  the  window 
and  bound  me  there.  Instead  of  jumping 
Davis  held  onto  the  hand  rail.  I  can't  de- 
scribe it  but  the  expression  of  his  face  look- 
ed to  me  like  he  realized  what  had  been 
done  by  his  negligence." 

The  fireman  testified  in  part  as  follows: 
"As  we  were  backing  down,  I  saw  that  the 
switch  was  open.  I  saw  the  red  color  ex- 
posed. X  did  not  call  the  engineer's  atten- 
tion to  it  because  I  knew  the  brakeman  was 
there,  and  I  supposed  they  were  Intending  to 
go  Into  the  cut-otl.  I  did  not  know  the  cars 
were  standing  there  on  the  passing  track. 
I  was  on  the  west  side  of  the  engine.  I  did 
not  know  that  the  cars  extended  down  so  as 
to  block  the  rut-ofl!.  As  we  were  coming 
down  the  track,  I  could  see  that  the  switch 
was  op«i,  but  I  thought  Mr.  Davis  knew 
what  be  was  doing,  and  that  there  was  noth- 
ing on  the  track,  and  that  they  were  going 
in  there.  I  knew  that  It  was  the  custom  of 
the  engineer  to  act  on  the  brakemau's  sig- 
nals. My  safe^  was  depending  upon  Mr. 
Davis*  directions,  and  I  was  relying  wholly 
upon  him  as  to  that  I  supposed  that  he 


knew  what  he  was  doing,  and  that  flie  track 
was  clear.'* 

The  appeuee  sued  appellant  alleging  that 
the  death  of  Davie  was  caused  by  the  neg- 
ligence ot  a^idlant  In  badUnv  Its  aglne  at 
a  rapid  speed,  and  by  leaving  tin  switeb 
open.  The  answor  denied  all  flie  matolal 
allegations  of  the  complaint  and  set  up  the 
defense  of  contribntozy  negligence. 

Among  sthw  praym  by  appelant  was  tbe 
following:  "(1)  Ton  are  instructed,  under 
ttie  law  and  the  evidence  In  this  case;  to  re* 
turn  a  TO^ct  for  the  defendant"  The 
prayer  was  refused  and  exceptions  duly 
saved.  The  vordict  and  Judgment  were  tn 
18,000,  and  this  appeal  has  been  duly  pros^ 
cuted. 

E.  B.  KInsworthy  and  Lewis  Rfaoton,  for 
appellant  N.  W.  Norton,  Smith  &  Smith, 
and  H.  F.  Roleson,  for  appellee. 

WOOD,  J.  (after  stating  the  facts  a 
above).  There  was  evidence  to  snstaln  a 
finding  that  appellaut  was  negligent  in  caus- 
ing the  engine  and  tender  to  be  backed  at 
an  unusual  speed,  and  also  in  leaving  opeo 
the  switch.  WhUe  this  was  the  n^Ugence 
of  the  fellow  servants  of  Davis,  yet  under 
the  act  of  March  8, 1907  (Laws  1907,  p.  I62n 
this  was  negligence  for  which  appellant  was 
liable.  Aluminum  Company  of  North  Amer- 
ica V.  Ramsey,  89  Ark.  622,  117  S.  W.  668. 
But  the  undisputed  evidence  shows  that 
the  negligence  of  Davis  concurred  with  tbe 
negligence  In  producli^  the  Injury  which  re- 
sulted in  his  death,  and  such  contributory 
n^llgence  on  his  part  Is  a  complete  defense 
to  the  suit  It  was  the  duty  of  Davla,  under 
the  uncontroverted  evidence,  to  keep  the 
lookout  for  his  own  safety  and  that  of  his 
co-employ£s.  "The  lookout  must  be  k^t  In 
tbe  yards  of  the  company,  as  well  as  on  oth- 
er parts  of  the  track,  and  Is  for  the  benefit 
of  employ^  of  tbe  company  aa  vrell  as  oth- 
ers.*' St  L.  S.  W.  Ry.  Ca  v.  Graham,  83 
Ark.  61.  68,  102  S.  W.  700,  119  Am.  St  Bep. 
112;  K.  C.  S.  Ry.  Cki.  v.  Morris,  80  Ark.  52S. 
98  S.  W.  363;  L.  R.  &  H.  S.  W.  Ry.  Ca  r. 
McQueeney,  78  Ark.  22,  92  S.  W.  112a  If 
Davis  had  been  keeping  such  lockout  he 
could  have  seen  the  target  that  warned  him 
of  the  open  switch.  This  signal  of  danger 
was  on,  and  according  to  all  the  evidence  on 
the  subject  could  have  been  seen  by  Davia 
had  be  been  keeping  the  lookout  If  he  did 
not  discover  the  peril  In  time,  it  was  through 
his  own  negligence.  There  is  nothing  in  tbe 
evidence  to  warrant  the  conclusion  that  the 
employ^  on  tl>e  engine  discovered  the  p^ 
of  Davis  in  tlm^  by  the  exercise  of  ordinary 
care,  to  have  averted  the  collision.  The  tes- 
timony of  the  engineer  shows  that  he  did 
everytiitng  In  his  power  to  avoid  the  injury 
after  the  peril  of  Davis  was  dlscovoed. 
Contributory  negligence  was  established  as 
matter  of  law,  and  the  court  erred  there- 
fore in  refusing  appellant'i  prayer  Now  1. 
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For  this  error,  the  Jadgment  must  be  re- 
versed, and  the  cause  remanded  for  new 
trial.  It  Is  so  ordered. 


STATE  ex  rel.  NORWOOD,  Attj.  Gen.,  r. 
CI^Y  COUNTY. 

{Supreme  Court  of  Ariumsai.    Jan.  17,  1910.) 

1.  COHSTITDTIONAI,  LaW   (J  15*)— CoNSTITn- 
TlO  N— OON  STBU  CTION . 

The  Constitation  must  be  considered  as  a 
vhole,  and  sections  relatlDg  to  the  same  subject 
must  be  read  in  connection  with  each  other. 

[Ed.  Note— For  other  cases,  see  Constitution- 
al law,  Cent  Dig.  {  9;  Dec.  Dig.  i  16.*] 

S.  COUBTB  (J  207*)— SUPBBMl  COUBT-^UBIB- 
DICTION. 

Const  art  7,  |  4,  giving  the  Supreme  Court 
a.  general  superintending  omtrol  over  inferior 
conrts  with  power  in  aid  of  its  apellate  and  sn- 
perviaory  jurtsdicUon  to  iBsue  writs  of  quo  war- 
ranto and  other  remedial  writs,  the  Supreme 
Court  has  no  original  jurisdiction  to  lasue  quo 
-warranto  against  the  officers  of  a  county  to  test 
their  right  to  exercise  jurisdiction  over  territory 
alleged  to  be  outside  the  county. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  H  e07.  508;  Dec  Dig.  I  207.*] 

8.  Coxmrs  (I  S07*>— Sdfbehs  Coubt— Jnua- 

DicnoN. 

Const  art  7,  S  f^.  providing  that  In  the  ex- 
ercise of  original  Jarlsdiction  the  Supreme  Court 
Bhall  have  power  to  issue  writs  of  quo  warranto 
to  officers  of<poIitlcaI  corporations,  when  the 
question  involved  Is  the  legal  existence  of  such 
cKirporations,  prescribes  the  limit  of  the  jurisdic- 
tion in  ooo  warranto,  and  the  court  cannot  go 
beyond  the  express  terms  thereof  and  the  Su- 
preme Court  has  no  Jurisdiction  to  Issue  quo 
warranto  against  the  officers  of  a  county  to  test 
their  right  to  exercise  jurisdiction  over  territory 
alleged  to  be  outside  the  county. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent. 
Dig.  H  607,  S06;  Dec  DigTl  207.*] 

Quo  Warranto  the  State,  on  the  rela- 
tion of  H.  U  Norwood,  Attorney  Geoeral. 
against  Clay  County.  Demurrer  to  petition 
sustained,  and  writ  denied. 

Hal  U  Norwood,  Atty.  Gen.,  and  Hnddle- 
eton  &  Taylor,  for  appellant  Spence  &  Dud- 
ley and  O.  B.  OllTer,  for  appellees. 

HART,  J.  This  case  Invokes  the  original 
Jurisdiction  of  this  court  It  is  an  applica- 
tion by  the  Attorney  General  In  the  nature 
of  an  Information  by  the  state  against  the 
officers  of  Clay  county  to  test  their  right  to 
exercise  Jurisdiction  over  certain  described 
territory.  The  petition  alleges  that  said  of- 
ficers and  their  predecessors  In  office  since 
April  30,  1895,  have  unlawfully  and  wrong- 
fully assumed  Jurisdiction  over  said  terri- 
tory, which  tt  Is  alleged  lies  without  the  lim- 
ItB  of  Clay  county,  Ark.,  and  within  the  lim- 
its of  Greene  county,  Ark.  The  defendants 
demurred  to  the  petition. 

It  la  contended  by  the  counsel  for  the 
state  that  the  power  to  Issue,  bear,  and  de- 
termine the  writ  of  quo  warranto  In  the  ex- 
ercise of  original  Jurisdiction  la  conferred 


upon  this  court  by  section  4,  art.  7,  of  our 
present  Constitution,  They  chiefly  rely  on 
the  case  of  State  ex  rel.  v.  Sam  W.  'Williams, 
an  unreported  decision  of  this  court,  constru- 
ing section  2,  art  6,  of  the  Constitution  of 
1801,  to  sustain  their  contention.  Section 
2  reads  as  follows:  "The  Supreme  Court,  ex- 
cept in  cases  otherwise  directed  by  this  Con* 
stltution,  shall  have  appellate  Jurisdiction 
only,  which  shall  be  co-extensWe  with  the 
state,  under  such  restrictions  and  regula- 
tions as  may,  from  time  to  time,  be  prescrib- 
ed by  law.  It  shall  have  a  general  superin- 
tending control  over  all  inferior  and  other 
courts  of  law  and  equity ;  It  shall  have  pow- 
er to  Issue  writs  of  error  and  supersedeas, 
certiorari  and  habeas  corpus,  mandamus  and 
<ruo  warranto  and  other  remedial  writs,  In 
aid  of  Its  appellate  Jurisdiction,  and  to  hear 
and  determine  the  same."  The  court  held 
that  the  phrase  "In  aid  of  Its  appellate  Ju- 
risdiction" limited  only  the  words  "other 
remedial  writs,"  and  that  the  Supreme  Court 
had  original  jurisdiction  to  Issue  the  writ  of 
quo  warranto  under  the  section  of  the  Con- 
stitution quoted. 

The  framers  of  the  Constitution  of  1874 
transposed  the  words  "in  aid  of  Its  appel- 
late Jurisdiction,"  added  thereto  the  words 
"and  supervisory,"  and  placed  them  before 
the  clause  which  gives  the  court  the  power 
to  Ismie  certain  writs.  The  section  referred 
to  is  section  4  of  article  7  of  the  Coostltntlon 
of  1874,  and  It  reads  as  follows:  "The  Su- 
preme Court,  except  Id  cases  otherwise  pro- 
vided by  this  Constitution,  shall  have  appel- 
late Jurisdiction  only,  which  shall  be  co-ex- 
tensive with  the  state,  under  such  restric- 
tions as  may  from  time  to  time  t>e  prescrib- 
ed by  law.  It  shall  have  a  general  superin- 
tending control  over  all  inferior  courts  of 
law  and  equity;  and,  in  aid  of  Its  appellate 
and  supervisory  Jurisdiction,  it  shall  have 
power  to  Issue  writs  of  error  and  superse- 
deas, certiorari,  habeas  corpus,  prohibition, 
mandamus,  and  quo  warranto,  and  other 
remedial  writs,  and  to  hear  and  determine 
the  same.  Its  Judges  shall  t>e  conservators 
of  the  peace  throughout  the  state  and  shall 
severally  have  power  to  Issue  any  of  the 
aforesaid  writs."  The  only  other  section  of 
the  Constitution  of  1874  bearing  on  the  ques- 
tion Is  section  C  of  article  7.  which  reads  as 
follows:  "In  the  exercise  of  original  Juris- 
diction the  Supreme  Court  shall  have  power 
to  Issue  writs  of  quo  warranto  to  the  circuit 
Judges  and  chancellors  when  created,  and  to 
officers  of  political  corporations  when  the 
question  Involved  Is  the  legal  alstenco  ot 
such  corporations." 

It  is  a  familiar  rule  of  construction  that  a 
Constitution  must  be  considered  as  a  whole, 
and  that  sections  relating  to  the  same  sub. 
Ject  must  be  read  in  connection  with  each 
other.  In  construing  the  sections  In  ques- 
tion, this  court  has  uniformly  held  that  ap> 
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peUate  }nr]|idlctIon  only  la  conferred  by  sec- 
tion 4,  «rt  7.  of  the  present  Constitution, 
and  that  the  power  to  Uwue  certain  enum- 
erated wrlti^  and  to  bear  and  determine  tbe 
same.  U  given  "In  aid  of  either  its  appellate 
jnrlfldlctlou  upon  tbe  merits  of  a  cause,  or 
Its  supervisory  control  over  Inferior  courts 
to  compel  them  to  perform  their  proper 
functions."  The  original  Jurisdiction  of  the 
Supreme  Court  Is  conferred  by  section  5,  art 
7,  and  U  confined  strictly  to  writs  of  quo 
warranto  In  the  two  classes  of  cases  named 
therein.  This  Is  the  efFect  of  our  previous 
dedstons  construing  sections  4  and  5,  art  7, 
-of  the  GoDStltntlon  of  1874.  Snoddy  et  al., 
Ex  parte,  44  Ark.  221 ;  BatesrlUe  &  Brlnkley 
Railroad  Company,  Ex  parte.  89  Ark.  82;  State 
T.  Leatherman  et  aL,  38  Ark.  81;  Esther- 
stone  T.  Folbre,  76  Ark.  511,  88  S.  W.  551; 
CapT  T.  State,  122  S.  W.  631 ;  Payne  v.  Mc- 
Cabe,  37  Ark.  318;  Massey-Herndon  Shoe 
€o.  r.  Powell,  64  Ark.  614,  43  S.  W.  506. 
Therefore  we  are  of  the  opinion  that  the 
Jurisdiction  of  this  court  la  plainly  defined 
by  the  Constltntton,  and  that  It  has  no  orig- 
inal Jurisdiction  to  issue  writs  of  quo  war- 
ranto nnder  section  4,  art  7. 

It  4s  next  Insisted  that  such  Jurisdiction  is 
conferred  by  section  5,  art  7.  By  that  sec- 
tion original  Jurisdiction  to  issue  writs  of 
quo  warranto  Is  expressly  limited  to  officers 
of  political  corporations  when  the  question 
tnTolved  is  the  legal  existence  of  such  cor- 
porations." Does  the  Information  state  a 
case  within  the  terms  of  this  clause  of  the 
section?  We  think  not  The  petition  only 
states  that  the  defendants  as  officers  of  Clay 
county  have  assumed  Jurisdiction  over  cer- 
tain designated  territory,  which  it  Is  alleg- 
ed lies  without  the  limits  of  Clay  county  and 
within  the  limits  of  Greene  county.  It  does 
not  question  the  legal  existence  of  either 
county.  It  only  questions  the  right  of  the 
officers  to  exarclse  the  functions  of  their 
office  in  certain  designated  territory,  which 
it  Is  alleged  that  they  and  their  predecessors 
in  office  hare  done  since  1895.  Hence  It 
may  be  said  that  the  petition  shows  affirma- 
tively that  the  legal  existence  of  the  county 
Is  not  involved.  Section  6,  art  7,  of  the 
present  Constitution  gives  this  court  Juris- 
diction to  Issue  writs  of  quo  warranto,  but 
prescribes  its  limits,  and  we  cannot  extend 
them  beyond  the  Qlaln  and  express  terms  of 
tbe  Constitution.  We  base  our  opinion  on 
the  language  of  the  Constitution  itself,  which 
Is  the  source  of  our  Jurisdiction,  and  on 
former  opinions  construing  the  sections  un- 
der consideration;  but  we  cite  the  following 
authorities,  which  may  be  read  with  profit 
on  the  remedies  available  under  tbe  facts 
as  alleged  In  the  i>etltion:  High's  Extraordi- 
nary Xjegal  Remedies  (3d  Ed.)  p.  674,  and 
notes  1  and  2;  Spelling  on  Injunctions  A 
Other  Extraordinary  Remedies  ^  Ed.)  vol. 
2,  I  1802.  and  note  6. 


The  demurrer  to  the  petition  win  be  sus- 
tained, and  the  application  for  Qxe  writ  de- 
nied. 


NASHVILLE  LnHBBB  00.  T.  BABEFIIXD. 
(Supreme  Court  of  AAansas.   Jan.  10^  19ia) 

1.  GiTABDtAtT  AIXD  WaBD  (H  33,  43*)— AUTHOB- 

rrr  of  Ward. 

In  tbe  absence  of  statntoiy  lestrictiaas,  a 
guardian  may  sell  the  peisraaity  of  his  vaid 
and  compromisB  and  fmraponnd  debts  vlthoat 

Srat  obtaining  sn  order  from  the  court  so  to 
do,  subject  to  the  liability  to  account  where 
be  baa  acted  without  due  regaxd  to  the  ward's 

interest 

W'Ed.  Note^-9^  other  cases,  see  OoaidiaB  and 
ard.  Cent  Dig.  H  147,  iSti  Deb  Dig.  H 
33,  43.^ 

2.  QUABDUir  AND  WaBD  33*)— GOMFWIOBI 

or  Ci^Ms— Vaudxtt. 

Where  tbe  compromise  by  a  gnardlan  of  a 
clafan  due  Us  ward  is  made  without  soffident 
justificatiimi  or  fraudulently,  or  on  a  gnsriy  ia- 
adequate  con^deration,  the  compromise  may  be 
impeached  on  the  trial  o£  the  action  in  whidi 
it  IB  presented  as  a  defeuae  by  proving  that  ic 
was  not  made  in  good  Wth,  but  in  fraud  of  the 
ward's  rights. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward.  Oant  Dig.  1 147 ;  Dec.  Dig.  1 83.*] 

8.  GUABDIAN  AND  WaBD  (|  S3*)— POWXIS  OT 

GuABDiAN— Statutes. 

Kirb/s  Dig.  {  3823,  providing  that  acqnit- 
tancea  given  by  guardians  for  claima  dae  tlieir 
wards  shall  be  valid  in  favor  of  all  pemxis  tak- 
ing them  in  good  faith,  but  tbe  guardian  shall 
be  liable  to  the  person  Injured  where  tbe  ac- 
quittance Is  given  Illegally,  and  the  statute  re- 
stricting the  power  of  tlie  guardian  over  the  land 
of  his  ward,  do  not  restrict  the  power  of  a 
guardian  to  compronUse  a  cUim  of  the  ward 
without  first  obtaining  from  the  conrt  an  order 
BO  to  do,  and  a  compromise  made  in  good  taith, 
and  not  for  a  grossly  inadequate  consideration, 
or  In  fraud  of  the  rights  of  the  ward,  is  binding. 

[Ed.  Note.— For  other  cases,  see  Guardian  and 
Ward,  Cent  IMg.  i  147;  Dec.  Dig.  {  33.*] 

4.  Infants  d  82*)— Actions  bt— Next  FaixirD 

— POWBB  or  COUBT. 

Under  Eirby's  Dig.  f  eOZl,  providing  tbtt 
an  action  bj  an  infant  most  be  brou^t  br 
next  friend,  and  authorizing  the  court  to  changt 
tbe  next  friend,  the  next  friend  of  a  minor  plain- 
tiff Is  at  all  times  subject  to  the  contzvrf  at  ti»» 
court  and  flie  conrt  may  at  Its  discretion  re- 
vere the  authority  of  the  next  friend  to  repre- 
sent the  Infant  and  substitute  another. 

[Ed.  Note. — For  other  cases,  see  Infanta,  Cent 
Dig.  I  230;  Dec  Dig.  |  82.*] 

5.  DOWEB  (H  113,  114*)— ASBIOHVENT— RlOHT 

or  Widow. 

The  widow  to  whom  land  Is  asrigned  as 

dower  becomes  a  life  tenant  thereof,  and  sbe 
must  protect  the  land  from  injury  to  tbe  free- 
hold and  not  commit  waste,  ani  she  may  not 
sell  the  standing  timber  on  the  land  when  not 
essential  to  tbe  lefdtimate  use  ffiC  the  property 
for  the  purposes  of  husbandry. 

[Ed.  Note.— For  other  cases,  see  Dower.  Cent 
Dig.  iS  1,  2.  367-873;  Dec.  Dig.  H  113.  114*] 
&  REPLETOr  (M  84*)~TUSPAB8  (|  10*)— DaM- 

aqes. 

A  purchaser  of  standing  timber  from  a 
widow  to  whom  the  land  has  been  assigned  as 
dower,  who  knew  of  the  rights  of  the  fiein  of 
the  deceased  husband  and  of  the  want  oi  an- 
thority  of  tbe  widow  to  sell  the  timber,  was  a 
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wiUfal  trenaiHr  In  cutting  and  temorlng  the 
timber,  and  In  iHtlcrln  hy  the  farin  for  the 
timber  lie  wu  llaMe  for  the  timber  eat  ud  re- 
moved  without  any  deduction  for  the  muter  or 
labor  expended  in  increasing  its  value. 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent.  Dig.  I  310;  Doe.  IMg.  1  8ft;*  Twbpbmm, 
Dec.  Dig:  I  la*] 

7.  Beputih  (I  84*>— Dahages. 

When,  in  repleTin  for  property  willfully 
and  wrongfolly  taken,  the  wrongdoer  has  since 
the  taking  expended  money  or  labor  in  Increas- 
ing tlie  Talne  of  the  property,  he  may  not  have 
anj  deduction  for  the  money  or  labor  so  expend- 
ed in  assessing  the  value  for  the  pnrpose  of  the 
alternative  jodgment,  but,  where  defendant  In 
replevin  acted  Innocently  and  In  good  faith  in 
obtaining  possession  of  toe  property  and  expend- 
ed money  and  labor  on  It  in  good  mith,  the  own- 
er can  recover  only  the  valae  before  the  ineiease 
in  valne. 

[Ed.  Note,— For  other  cases,  see  Replevin, 
Cent  Dig.  {  319 ;  Dec  Dig.  S  84.*] 

8.  Gosmrsion  or  Goodb  (i  12*)— Reicxdies. 

Where  the  identity  of  a  specific  article  is 
loat  1^  the  wrongful  act  <^  another  taking  po»- 
aesston  thereof,  and  commingling  the  same  with 
hie  own  of  the  same  nature  and  character,  the 
owner  may  recover  in  replevin  from  the  mass 
a  quantity  equal  to  the  amount  he  owned  with- 
out identuying  the  property  aa  bis  original  prop- 
erty. 

[Ed.  Note.— For  other  cases,  see  Confusion  of 
Goods,  Gent  Dig.  H  &-14 ;  Dec.  Dig.  S  12.*] 

9.  CoTTFUSioif  or  Goods  (|  12*)— RsHEDixa. 

A  plaintiff  lo  replevin  may  show  by  facts 
tbat  defendant  has  taken  his  property  and  has 
commingled  it  with  property  of  his  own  of  the 
same  nature  and  character,  and  by  facts  trace 
the  possession  thereof  to  defendant  And  recover 
from  the  mass  a  qnanti^  cqaal  to  the  amount 
he  owned. 

[Ed.  Not&— For  otiutr  caaea,  aee  OonfnriMi  ol 
Gooda,  Cent  Dig.  H  6-U;  Dec.  Dig.  |  12.*] 

Appeal  from  Circuit  Court;  Howard  Coun- 
ty ;  Jas.  S.  Steel,  Judge. 

Action  by  Ed  Barefleld,  a  minor,  by  next 
friend,  against  the  Nashville  Lumber  Com- 
pany. From  a  Judgment  for  platntlCC,  de- 
fradant  appeals.  Reversed  and  remanded. 

Sain  &  Sain,  for  appellant  W.  P.  Floyd, 
tor  appellee. 

FRAUENTHAL,  J.  This  was  an  action  in 
replevin  to  recover  tbe  possession  of  a  lot 
of  lumber  and  logs  or  their  value.  Tbe  plain 
tlffB  below  were  C.  H.  Barefletd,  Kate  E. 
Barefleld,  and  Ed  Barefleld,  a  minor,  who 
sned  by  his  next  friend,  O.  H.  Barefleld. 
They  allied  that  tbey  were  the  owners  o^ 
certain  lands  In  Howard  county,  Ark.,  and 
that  the  defendant,  the  Nashville  Lumber 
Compax^,  had  willfully  entered  upon  aald 
land,  an^  knowing  that  the  land  was  owned 
by  plaintUTs,  had  cut  and  removed  tbe  tim- 
ber therefrom,  and  converted  same  Into  said 
Inmber  and  logs.  The  land  bad  been  owned 
by  the  father  of  the  plaintiffs,  who  had  died 
Intestate  a  number  of  years  before  the  Insti- 
tution of  this  suit  He  left  surviving  him 
the  plaintiffs  as  his  only  heira  and  bis  widow, 
who  was  the  mother  of  plaintiffs.  The  land 
bad  been  assigned  to  the  widow.  M.  B.  Bare- 


field,  as  dower  by  the  probate  court,  and  she 
had  sold  and  conveyed  the  timber  thereon, 
and  tbe  defendant  bad  by  mesne  conveyances 
obtained  the  same  from  her  grantee.  After 
the  institution  of  this  suit  and  before  the 
trial  thereof,  the  defendant  made  a  settle- 
ment and  compromlae  of  the  said  claim  of 
the  plaintiffs  upon  which  the  action  was 
founded  and  of  said  suit  by  paying  to  the 
adult  plalutllfs  and  to  U.  E.  Barefield  as  the 
statutory  guardian  of  said  minor  plaintiff 
the  sum  of  $325,  and  the  adult  plaintiffs  and 
said  guardian  of  said  minor  execvted  to  de- 
fendant a  receipt  In  which  they  accepted  said 
sum  in  full  and  final  payment  of  all  the  said 
claims  of  all  tbe  plaintiffs  against  defendant 
and  of  said  suit  The  defendant  filed  a  mo- 
tion asking  that  tbe  action  be  dismissed  upon 
the  ground  that  the  matters  therein  involved 
had  been  settled,  and  that  the  plaintiffs  did 
not  desire  to  prosecute  the  same  further.  Up- 
on the  hearing  of  this  motion,  the  circuit 
court  sustained  the  same  as  to  tbe  adult 
plaintiffs,  but  overruled  It  as  to  the  minor 
plaintiff.  It  thereupon  discharged  said  C.  H. 
Barefield  as  the  next  friend  of  said  minor 
plaintiff,  and  appointed  one  T.  H.  Kent  in 
bis  stead ;  and  the  cause  then  proceeded  with 
said  minor  as  the  sole  plaintiff,  ^be  defend- 
ant then  filed  its  answer,  In  which  it  denied 
the  material  allegations  of  the  complaint  It 
alleged  that  It  had  obtained  the  timber 
through  said  M.  E.  Barefield,  and  that  it  bad 
removed  same  under  tbe  honest  belief  that  it 
was  the  owner  thereof.  It  also  alleged  as  a 
defense  the  compromise  and  settlement  of  the 
claim  and  cause  of  action  by  the  guardian  of 
the  minor  plaintiff. 

Upon  tbe  trial  of  tbe  case  the  defendant 
offered  to  prove  by  M.  E.  Bivrefield  that  she 
was  the  statutory  guardian  of  the  plaintiff, 
Ed  Barefield,  and  that  as  such  guardian  she 
had  made  a  settlement  with  the  defendant  by 
which  she  had  compromised  the  claim  and 
suit  of  said  minor  plaintiff  against  the  de- 
fendant, and  had  received  full  payment  there- 
of. The  court  refused  to  permit  the  Intro- 
duction of  said  testimony,  and  also  refused 
to  permit  the  Introduction  of  the  testimony 
of  other  witnesses  to  show  said  alleged  com- 
promise and  settlement  of  the  claim  and  suit 
by  tbe  guardian  of  said  mlD<j)r  plaintiff. 
Amongst  other  InstractlODS  on  iiehalf  of  the 
plaintiff  It  gave  the  following:  "No.  6.  Under 
the  laws  of  this  state  a  guardian  cannot 
agree  to  any  compromise  or  settlement  by 
which  tbe  property  Interests  of  bis  ward  are 
affected  without  the  concurring  sanction  of 
the  court,  to  which  he  must  look  for  author- 
ity to  bind  his  ward;  so  in  this  case,  there 
being  no  evidence  that  the  attempted  com- 
promise or  settlement  was  made  under  au- 
thority of  the  court,  you  will  disregard  the 
compromise  entirely  In  the  consideration  of 
the  case."  The  Jury  returned  a  verdict  In 
taror  of  the  plaintiff  Ed  Barefleld  for  bis 
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proportionate  amount  of  the  lumber  and  logs, 
stating  the  amount  In  feet  and  assessing  the 
value  thereof  at  the  Increased  value  of  lum- 
ber and  logs,  respectively.  A  Judgment  was 
th^  entered  In  favor  of  the  plaintiff  for  a 
recovery  of  the  lumber  and  logs  or  their  re- 
spective values  as  fixed  by  the  jury. 

1.  The  first  question  to  be  determined  upon 
this  appeal  is  whether  or  not  a  guardian  has 
the  authority  to  agree  to  a  compromise  and 
settlement  of  a  disputed  claim  of  a  minor, 
such  as  is  tnvolved'ln  this  case,  without  the 
order  or  concurring  sanction  of  the  court 
from  which  he  received  his  appointment 
The  claim  that  Is  involved  In  this  case  is  for 
the  recovery  of  personal  property,  and  In  this 
Etate  there  Is  no  statute  restricting  the  power 
of  a  guardian  over  the  control  and  disposi- 
tion of  the  personal  property  or  choees  in 
action  belonging  to  the  minor.  At  common 
law  the  guardian  had  large  authority  over 
the  i>erson8l  assets  of  his  ward,  and  be  had 
the  power  to  sell  and  transfer  them  to  per- 
sons who  dealt  with  him  honestly  and  In 
good  faltb.  To  make  such  sale  binding  and 
effective,  it  was  not  necessary  to  obtain  the 
order  or  sanction  of  the  conrt  where  be  acted 
fairly  and  Justly ;  and  be  had  the  power  with 
respect  to  choses  In  action  coming  into  his 
hands  to  make  such  settlements  thereof  as 
the  circumstances  might  render  proper  and 
which  within  his  sound  discretion  he  deemed 
best  if  he  acted  honestly  and  in  good  faith  In 
making  such  settlements.  Field  v.  Schiefflin, 
7  Johns.  Ch.  (N.  Y.)  150,  4  Am.  Dec.  441; 
Bank  of  Virginia  v.  Craig,  6  Leigh  (Ta.)  428 ; 
Mason  T.  Buchanan.  62  Ala.  110.  According 
to  common  law,  Mr.  Schouler,  in  his  work 
on  Domestic  Relations,  sa^  a  guardian  "may 
compromise  a  claim  of  bis  ward  when  acting 
in  good  faith  and  with  sound  discretion." 
Schouler  on  Domestic  Relations,  |  843  ;  21 
Cyc  74. 

In  the  case  of  Maday  t.  Equitable  Ufe 
Assurance,  152  U.  8.  490^  34  Sup.  Ct  678,  S8 
L.  Ed.  528,  Mr.  Justice  Gray,  speaking  for 
the  court,  says:  "A  guardian,  unless  bis  pow- 
ers In  this  regard  are  restricted  by  statute, 
Is  authorized,  by  virtue  of  bis  office,  and 
without  any  order  of  court,  to  sell  his  ward's 
personal  prcq;>ert7  and  reinvest  the  proceeds 
and  to  collect  or  compromise  and  release 
debts  due  to  the  ward,  subject  to  the  liability 
to  be  called  to  account  in  the  proper  court 
If  he  lias  acted  without  due  regard  to  the 
ward's  interest."  In  the  case  pf  Ordinary  v. 
Dean,  44  N.  J.  Law,  64^  in  speaking  of  the 
power  of  a  guardian  In  this  respect.  It  Is 
said:  "He  stands  In  the  same  position  as  any 
other  trustee,  who  may  generally,  acting  in 
good  faith,  compound  and  release  a  debt  due 
the  trust  estate ;  and  such  composition  or  re- 
lease for  a  valuable  consideration  is  prima 
fade  valid  and  effective."  If  the  compromise 
or  release  is  made  without  sufBdent  Justifica- 
tion or  franduently  or  upon  a  grossly  Inade- 
quate consideration,  the  guardian  will  be  an* 
■werable  for  it  in  his  accounts;  and  such 


compromise  can  be  impeached  nptm  the  trial 
of  the  action  in  which  It  is  presented  as  a 
defense  by  showing  that  it  was  not  made  in 
good  faith,  but  In  fraud  of  bis  rights.  Tony 
V.  Black,  58  N.  T.  185;  Weston  v.  Stuart,  11 
Me.  820;  Manlon  v.  Ohio  Valley  R.  K.,  99 
Ky.  604,  36  S.  W.  SSa  In  the  case  of  Mason 
V.  Buchanan,  62  Ala.  110^  it  is  aald  that  a 
guardian  has  tbe  same  powers  aft  an  executor 
or  administrator  with  respect  to  cfaoeee  in 
action  coming  Into  his  hands,  and  that  his 
authority  to  deal  with  the  personal  aaa^  of 
the  ward  is  equally  as  large  as  that  of  an 
executor  or  administrator.  And  In  this  state, 
where  there  is  .no  statutory  restriction,  he 
has  equally  that  power.  In  the  case  of  WUks 
V.  Slaughter,  49  Ark.  235,  4  S.  W.  766,  Chief 
Justice  Cockrill,  speaking  for  the  court,  says: 
"Administrators  had  authority  to  compro- 
mise a  claim  or  compound  a  debt  before  the 
statute  was  enacted.  The  common  law  recog- 
nized the  power.  •  •  •  In  the  absence  of 
coUiulon  between  tbe  administrator  and  tbe 
debtor  or  of  fraud  of  the  latter  such  as 
would  vitiate  the  contract,  the  compromise 
or  compounding  was  binding  upon  each  of 
the  parties  to  It  If  executed  upon  a  sufficient 
consideration,  Just  as  if  It  would  be  if  nei- 
ther party  was  administrator."  And  In  that 
case  it  was  held  that  the  right  of  the  admin- 
istrator to  compromise  the  debt  due  to  tlie 
estate  which  existed  prior  to  the  etatnte 
which  provides  that  an  admintetrator  may  In 
certain  cases  obtain  authority  from  tbe  pro- 
bate court  to  compromise  debts  dne  the  es* 
tate  (Mans.  Dig.  i  74)  was  not  taken  away. 

The  case  of  Rankin  v.  Schofleld,  70  Ark. 
68,  66  S.  W.  197,  is  not  In  conflict  with  the 
holding  that  a  gnardlaa  has  the  power  to 
sell  the  personal  proper^  of  his  ward  and 
to  compromise  and  compound  debts  that  are 
due  to  blm  without  obtaining  tbe  order  and 
authority  from  the  court  to  do  so.  in  that 
case  the  real  property  of  the  minor  was  In- 
volved, and  the  compromise  affected  tbe  In- 
terests of  the  minor  In  real  estate^  Tbe  guard- 
ian is  restricted  by  the  statutes  of  this  state 
from  selling  the  lands  of  bis  ward  or  from 
compromising  big  interests  therein.  The 
statutes  of  this  state  spedScaUy  provide 
that  all  such  sales  and  actions  must  be  had 
and  done  under  the  orders  at  the  probate 
court.  But  there  Is  no  such  restriction  by 
the  statutes  of  this  state  on  tbe  authority  of 
tbe  guardian  relative  to  th«  personal  proper- 
ty and  choses  In  action  of  his  ward.  On  the 
contrary,  it  Is  provided  tqr  section  3823,  Klr- 
by's  Dig.:  "Discharges,  acquittances,  and  re- 
ceipts given  by  gnardlana  and  curators  dur- 
ing the  continuance  of  their  respecttve  offi- 
ces for  debts,  rents  or  other  money  or  pnqt- 
erty  due  to  th^r  wards  siball  be  ralld  in  fa- 
vor of  all  persons  who  tifte  them  In  good 
faith;  but  guardians  and  curators  and  their 
securities  shall  be  liable  to  tbe  party  injured 
If  such  disdiargea,  acqnittancei  and  receipts 
shall  be  given  Illegally  or  ftvndnlently.''  It 
follows,  ttierefore^  that  If  the  covpnmlse  of 
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tbe  dalm  of  tbe  -ward  Involred  In  tlila  cok 
was  made  bonestly  and  In  good  faltb,  and 
not  for  a  groMly  Itaadeqnate  conalderatlon  or 
In  fraod  of  the  rli^ta  of  the  minor.  It  would 
be  binding  on  him,  and  wonld  protect  the  de- 
fendant The  court  therefore  erred  in  re- 
fusing to  permit  the  introduction  of  testi- 
mony relative  to  said  alleged  compromise 
and  settlement  of  aaid  claim,  and  In  giving 
said  Instruction  No.  6  on  behalf  of  the  plain- 
tiff. 

2.  Inasmuch  as  this  cause  must  be  remand- 
ed for  a  new  trial,  we  deem  It  proper  to 
note  the  other  questions  that  are  presented 
upon  this  appeal.  It  Is  urged  by  tbe  counsel 
for  d^endant  that  the  court  erred  In  remov- 
ing the  next  friend  by  whom  this  suit  was 
originally  brought  for  the  minor,  and  In  8Ub> 
etltutlng  another  person  as  next  friend.  It 
is  the  duty  of  the  court  to  protect  the  Infant 
fully  In  the  progress  of  tbe  cause,  and  to  see 
that  he  la  not  prejudiced  In  the  trial  by  any 
act  or  omission  of  the  person  by  whom  the 
suit  la  brought.  The  next  friend  of  the  mi- 
nor la  at  all  times  auhject  to  the  control  of 
the  court,  and  the  court  may  at  its  discre- 
tion revoke  tbe  authority  of  tbe  next  friend 
to  represent  him  In  the  cause  and  to  substl- 
tnte  another  person  as  next  friend  whenever 
the  court  In  Ita  discretion  may  think  that  .the 
Infant  might  otherwise  auff«.  This  la  spe- 
cifically provided  for  by  section  O021,  Klr^ 
by*s  Dig.  14  Encyclopedia  Pleading  ft  Praa 
1041. 

In  the  trial  of  the  case  a  number  of  In- 
Btructlona  were  given  at  tbe  request  of  the 
plaintiff,  and  a  number  were  refused  which 
-were  asked  for  by  tbe  defendant  In  Its  rul- 
ings apon  thp^  Instructions  we  do  not  think 
that  any  error  was  committed  by  the  lower 
court  The  plaintiff  claimed  title  to  tbe  land 
and  the  timber  thereon  which  was  cut  and 
removed  by  the  defendant  by  inheritance 
from  his  father;  and  the  defendant  claimed 
a  right  thereto  tbrough  the  widow  of  said 
decedent  The  land  upon  which  the  timber 
stood  bad  been  assigned  to  the  widow  as 
dower.  She  was  therefore  only  a  life  ten- 
ant of  the  land.  It  Is  the  duty  of  the  life 
tenant  to  protect  the  land  from  Injury  to  the 
freehold,  and  not  to  commit  waste.  The 
'Mife  tenant  has  no  right  to  cut  trees  grow- 
ing upon  land  or  to  allow  them  to  be  cut  ex- 
cept so  far  as  It  might  be  necessary  to  the 
proper  enjoyment  of  tbe  life  estate  in  con- 
formity with  good  husbandry,  so  as  not  to 
materially  lessen  the  value  of  tbe  Inheri- 
tance." McLeod  V.  Dial,  63  Ark.  10,  37  S. 
W.  SOS.  The  widow  has  no  right  to  make 
a  sale  of  the  standing  timber  on  the  land  set 
apart  to  her  as  dower  when  tbe  same  Is  not 
essential  to  the  legitimate  use  of  tbe  proper- 
ty for  tbe  pnri)oaeB  of  husbandry.  Parker  v. 
Chambllss,  12  Oa.  235;  1  Tledeman  on  Real 
Property,  S  7S;  1  Washburn  on  Real  Prop- 
erty, I  270;  Cberokee  Const  Co.  v.  Harris, 
122  S.  W.  485.  In  this  case,  therefore,  the 
Widow  had  no  right  to  sell  the  standing  tim- 


ber on  this  land  In  which  she  had  a  life  e»> 
tate,  and  the  defendant  acquired  no  title 
thereto  by  reason  of  any  conveyance  from 
her.  Tbe  evidence  tended  to  prove  that  be- 
fore the  defendant  purchased  this  timber  It 
knew  of  tbe  rights  of  tbe  plaintiff  thereto 
and  the  entire  lack  of  right  or  authority  of 
the  widow  to  sell  same.  It  further  tended 
to  prove  that  tbe  defendant  was  not  Inno- 
cently and  In  good  faith  claiming  to  own  the 
timber  when  it  cut  and  removed  It,  but  was 
a  willful  trespasser  In  so  doing.  Where  In 
replevin  for  property  willfully  and  wrong- 
fully taken  or  detained  the  wrongdoer  haS' 
since  nich  taking  or  detention  expended  mon- 
ey or  labor  In  increasing  the  value  of  the 
property,  he  Is  not  entitled  to  have  any  de- 
duction for  the  money  or  labor  so  expended 
m  asaeeslng  the  value  for  the  purpose  of  tbe 
alternative  Judgment  But  if  the  possessor 
of  the  property  did  act  Innocently  and  in 
good  faith  In  obtaining  the  same,  and  has 
expended  money  and  labor  upon  It  In  good 
faith,  so  that  the  value  of  the  property  a» 
compared  to  tbe  value  of  the  labor  expended 
on  it  In  Its  convOTted  form  Is  Inslgidflcaut, 
tbe  owner  can  recover  only  the  value  of  the 
property  less  the  increased  value  put  upon  it 
by  the  labor  and  expenditure,  McKinnts  v. 
Railway,  44  Ark.  210;  Stotts  v.  Brookfleld,  S5- 
Ark.  807, 18  S.  W.  179;  Baton  v.  lAUgley.  65- 
Ark.  448,  47  S.  W.  123,  42  L.  R.  A.  474:  Cen- 
tral Goal  &  Coke  Go.  v.  John  Henry  Shoe  Co., 
69  Ark.  302,  63  B.  W.  49;  United  States  v. 
Flint  Lumber  Co.,  87  Ark.  80;  112  S.  W.  217. 
The  InstmcUons  given  by  tbe  court  relative- 
to  assessing  tbe  value  of  tbe  lumber  and  logs 
for  the  purpose  of  the  alternative  Judgment, 
in  effect,  followed  the  above  principles,  and 
tbe  defendant  was  not  prejudiced  by  tbe  giv- 
ing of  said  Instructions.  A  number  of  In- 
structions relative  to  this  same  question 
were  requested  by  defendant,  but  they  were- 
fuUy  covered  the  instructions  on  that 
point  given  by  the  court 

The  evidence  tended  to  prove  that  the  de- 
fendant commingled  the  lumber  and  logs  in- 
volved In  this  suit  with  other  lumber  and 
logs  of  Its  own  of  like  grade  and  quality. 
Where  the  identity  of  the  specific  article  Is 
lost  by  the  wrongful  act  of  another  in  com- 
mingling tbe  property  witb  bis  own  of  the- 
same  nature  and  character,  the  owner  can 
recover  by  replevin  from  the  mass  a  quan- 
tity equal  to  the  amount  he  owned  without 
Identifying  each  particular  Item  as  his  orig- 
inal property.  Rust  Land  &  Lumber  Co. 
V.  Isom,  70  Ark.  99,  66  S.  W.  434,  91  Am.  St. 
Rep.  68.  And  the  plaintiff  may  show  by 
facts  and  circumstances  that  the  defendant 
has  taken  his  property  and  so  commingled  It 
wltb  the  property  of  the  defendant  In  the 
mass  of  the  same  natore  and  character,  and 
by  facts  and  circumstances  trace  the  posses- 
sion thereof  to  the  defendant  Tbe  court 
substantially  Instructed  the  Jury  to  this  ef- 
fect We  do  not  deem  It  necessary  to  refer 
to  the  other  Inatrnctlons,  or  to  set  out  any  of 
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them  In  detail.  The  plaintiff  claimed  to  be 
the  owner  of  the  land  and  the  timber  there- 
on which  Is  Involred  In  this  suit  The  de- 
fendant cut  and  remoTed  said  timber  from 
eald  land,  and  conrerted  same  Into  lumber 
and  logs;  and  the  plaintiff  seeks  to  recover 
said  lumber  and  logs  or  their  value.  The 
above  principles  sufficiently  define  their  rights 
under  the  evidence  adduced  upon  the  trial, 
and  will  be  a  sufficient  guide  on  the  further 
trial  of  the  case. 

We  have  examined  into  the  matters  rela- 
tive to  the  motion  to  strike  out  certain  por- 
tions of  the  complaint,  the  demurer  thereto, 
and  the  offer  to  Introduce  In  evidence  the 
alleged  order  removing  the  disabilities  of  the 
minor,  and  we  do  not  find  that  the  lower 
court  committed  any  reversible  error  In  Its 
ralingg  thereon.  We  do  not  think  that  It 
would  fl^ve  any  useful  purpose  to  discuss 
these  questions  in  detail.  The  above  prin- 
ciples Bufflcleatly  define  the  rights  of  the 
plaintiffs  In  this  action  and  any  -meritorious 
defense  that  the  defendant  may  have  thereto. 

The  only  reversible  errors  which  we  find 
In  the  case  are  the  refusal  of  the  court  to 
permit  the  Introduction  of  testimony  relative 
to  the  alleged  compromise  of  the  suit  and 
claim  herein  Involved  by  the  guardian  of 
the  minor,  and  the  giving  of  said  instruction 
No.  9  on  behalf  of  the  plaintiff. 

On  account  of  said  errors,  the  Judgment 
la  reversed,  and  the  cause  remanded  for  a 
new  trial. 


Bet  parte  OUiBEBT  et  al. 
(Supreme  Court  of  AritaoBas.   Jan.  17,  1910.) 

1.  ABATKinCNT  AND  ElVIVAt  ({  58*)— ABATB- 

unt  ob  subvxval  ov  action  ->  oomxon 
Law. 

At  common  law,  when  a  party  to  a  suit 
for  the  recovery  of  land  died  pending  the  action, 
the  suit  abated,  and  It  was  necessary  to  bring 
a  new  suit  against  tlia  sorrivlng  representative 
of  the  decedent 

[Ed.  Note.— For  other  cases,  see  Abatement 
and  Revival,  Cent  Dig.  {  8M;  Dec.  Dig.  1 
68.  •] 

2.  Abateubnt  and  Revival  (J  73*)— Death 
OF  Pabtt  and  Revival  of  Action— Peb- 
soNB  Against  Whom  AonoN  Mat  be  Re- 
vived. 

Under  Klrby's  Dig.  {  «3H.  providing  that 
upon  the  death  of  a  defendant  in  an  action  for 
the  recovery  of  real  proiwrtv  the  action  may  be 
revived  against  hla  heirs  or  devisees,  an  attempt- 
ed revival,  by  making  the  special  uministrator 
of  the  de(»dent  a  party  to  the  salt,  was  Insuffi- 
cient to  give  the  court  Jurisdiction  over  the 
subject-matter  of  the  suit 

[Kd.  Note.— For  other  cases,  see  Abatement 
and  Revival.  Gent  Dig.  H  40S-128;  Dee.  Dig. 
S  73.*] 

S.  FOBOIBLE  ENTBT  AND  DETAINKB  ({  20*)— 

Civil  Liabiutt— Right  of  Plaintiff  to 

Possession. 

In  an  action  of  unlawful  detainer  under  the 
statute,  which  is  la  den^tiou  of  the  common 
law,  and  hence,  strictly  conntrued,  the  posses- 
sion of  the  land  by  tne  defendant  ana  those 


claiming  under  him  cannot  be  ditfuibed  onlw 
their  rigfau  are  protected  by  a  bond,  and  tin 
court  has  no  authority  to  oxoer  flit  lend  nsted 
during  the  pendency  of  tiie  fait 

[Bd.  Not&— For  otlier  cawa.  see  FtedUe  Ea- 
try  and  Detainer,  Dea  Dig.  |  20.*] 

Application  by  Julia  OUbert  and  another 
for  a  writ  of  certiorari  to  the  Judge  oC  the 
Bradley  Circuit  Court  to  review  an  order 
adjudging  them  guilty  of  contempt  in  dis- 
obeying an  lnJnnctl(Hi  Issued  by  the  Judge  In 
vacation  restraining  them  from  Interfering 
with  the  possesslcm  of  cwtaln  land  by  It.  J. 
Daniel  and  anoth^.  Order  quashed,  and  all 
proceedings  against  petitioners  dlsmlsaed. 

Herring  &  Williams,  for  i4;)pellanta  Foale 
&  Whitehead,  for  aweUees. 

FRAUENTHAL,  J.  The  petitioners,  Jolia 
Gilbert  and  Erwin  Gilbert  procured  from 
this  court  writs  of  certiorari  by  which  they 
seek  to  review  and  quash  the  order  of  the 
Judge  of  the  Bradley  circuit  court  adjudg- 
ing them  gull^  of  contempt  in  dlsob^ing  an 
injunction  Issued  by  said  Judge  In  vacation. 

On  March  20,  1008,  J.  T.  and  L.  J.  Daniel 
instituted  in  the  Bradley  circuit  court  a  suit 
of  unlawful  detainer  against  one  Bob  Gil- 
bert, by  vi^ich  the  plaintiflt  in  that  case 
sought  to  (Ataln  the  possession  of  certain 
land  In  Bradley  county.  It  was  alleged  in  the 
complaint  In  that  case  tliat  the  plaintiffs  bad 
sold  the  land  to  said  Bob  Gilbert  and  bad 
executed  to  tilm  a  bond  for  title  ttieretor,  in 
whidi  they  agreed  to  execnte  to  bim  a  deed 
upon  the  payment  of  the  purchase  money  tot 
wulch  said  Bob  Gilbert  had  executed  notes; 
upon  failing  to  pay  the  notes  they  alleged 
that  Gilbert  thereafter  agreed  to  pay  to 
plaintiffs  xvat  for  said  land,  and  ttmt  he  also 
failed  to  do  this.  Before  the  return  term  of 
the  court  In  which  said  suit  was  instituted, 
said  Bob  Gilbert  died  intestate,  and  left,  him 
surviving,  bis  widow,  the  petitioner  Julia  Gil- 
bert nnd  17  children,  a  great  number  of 
wbom  are  minors,  and  one  of  whom  Is  the 
petitioner,  Erwin  Gilbert  At  the  time  of  his 
death,  Bob  Gilbert  was  residing  on  the  land 
involved  In  the  case,  and  his  widow  and  diH- 
dren  after  bis  death  continued  to  reside  upon 
the  land  as  their  home.  At  the  first  term 
of  the  Bradley  circuit  court  after  the  institu- 
tion of  said  unlawful  detainer  suit,  the  death 
of  Bob  Gilbert  was  suggested,  and  the  cause 
waa  ordered  revived  in  the  name  of  J.  E. 
Chllds  as  special  administrator  of  said  Bob 
Gilbert  and  the  cause  was  continued  vith 
an  order  to  the  special  administrator  to  col- 
lect rents  for  the  pending  year  of  1908.  Ii 
appears  that  in  said  unlawful  detainer  suit 
no  bond  was  ^ven  by  the  plaintiff  for  a  writ 
of  possession,  and  that  no  writ  of  possession 
for  the  land  was  executed  by  the  sheriff.  At 
the  January  term,  1900,  of  the  Bradley  cir- 
cuit court  an  order  was  made  directing  the 
special  administrator  to  rent  the  land  in- 
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Tolred  In  the  action  for  tbe  year  of  1909. 
The  salt  was  never  revived  against  the  heirs 
of  said  Bob  Gilbert,  deceased,  nor  were  they 
or  his  widow  made  parties  thereto  or  served 
with  any  process  therein.  Under  the  above 
order  the  special  administrator  raited  the 
land  for  the  year  of  1809  to  Lb  J.  Danl^  and 
Left  Preston. 

On  March  23,  1909,  said  I*  3.  Daniel  pre- 
sented to  the  Judge  of  the  Bradley  circuit 
court  In  vacation  his  petition  for  an  Injunc- 
tion, In  which  he  set  out  that  he  bad  rented 
the  land  from  the  special  administrator  and 
had  attempted  to  prepare  it  for  cultivation; 
bat  that  the  said  Julia  Gilbert  and  others 
acting  In  concert  with  her  were  Intimidating 
and  prevraitlng  the  tenants  of  Bald  Daniel 
from  cultivating  tbe  land ;  and  he  prayed  for 
an  order  enjoining  and  restraining  tbe  said 
Jalla  Gllbot  and  her  advisers  from  conMuit- 
tlng  the  acts  complained  of.  On  Mardi  24, 
1909.  tbe  Bald  Judge  In  vacation  made  an  or- 
der perpetnally  restraining  Julia  Gilbert  and 
all  persons  acting  In  concert  with  her  from  In 
any  manner  Interfering  with  said  Daniel  and 
Presttm  or  their  employ£B  in  cultivating  said 
land. 

The  above  order  was  served  on  the  peti- 
tioner Julia  Gilbert,  and  this  was  the  first 
notice  or  process  served  upon  her  In  said  suit 
or  proceeding.  Thereafter  said  L.  J.  Daniel 
applied  to  the  said  circuit  jndge  in  vacation 
for  an  order  citing  the  said  Julia  Gilbert  and 
Erwin  Gilbert  to  appear  before  him  and 
show  cause  why  they  shonld  not  be  held  In 
contempt  by  reason  of  a  disobedience  of  said 
above  order  of  Injunction.  The  circuit  Judge 
Issued  such  citation,  and  apon  the  day  named 
therein  for  their  appearance  to  answer  they 
filed  their  response.  The  matter  was  beard 
by  the  ctrcult  judge  in  vacation,  and  he  found 
Ihe  reqwndents  guilty  of  contempt  He  en- 
tered fines  of  $50  and  |25  req)ectlvely  agalns; 
Julia  and  E^wln  OUbi^  and  ordered  them 
to  give  bond  for  their  appearance  at  the  fol- 
lowing term  of  tbe  Bradley  circuit  court,  and 
upon  their  failure  to  make  such  bond  be 
ordered  them  confined  in  Jail  until  tbe  said 
term  of  said  court  The  circuit  Judge  fur- 
ther ordered  that  Bald  Julia  Gilbert  would 
be  permitted  to  remain  In  possession  of  the 
land  upon  her  giving  a  rent  note  therefor, 
and  upon  her  failure  so  to  do  she  '"was  per- 
petually enjoined  from  living  on  or  cultiva- 
ting said  land." 

We  do  not  think  that  It  Is  necessary  to 
discuss  to  decide  the  questlm  as  to  wheth- 
er or  not  the  Judge  of  the  Bradl^  circuit 
court  would  have  had  the  power  to  make 
and  Issue  the  orders  herein  complained  of  In 
event  the  Bradley  circuit  court  had  jurisdic- 
tion to  make  the  <wder  renting  oat  the  land 
and  ^Ich  order  he  vras  endeavoring  to  ei^ 
force,  ft>r,  if  the  court  hod  no  JarlsdlcHoii 
to  make  the  order  renting  the  land,  tbe  sub- 
seqoent  orders  and  writs  were  not  Issued  ta 
tiie  eiercise  of  a  rightful  jurisdiction,  and 
were  ttierefore  of  no  efflecL  la  tbe  origtiuU 


suit  the  idalntlffs  bad  Instituted  an  action 
for  the  recovery  of  real  pn^rty  only,  and 
before  the  return  day  of  the  summons  Issued 
thereon  the  defendant  In  tbe  action  died.  At 
common  law,  when  a  party  to  a  suit  for  the 
recovery  of  land  died  pending  tbe  action,  the 
suit  abated.  It  then  became  necessary  to  In- 
stitute a  new  suit  against  tbe  surviving  rep- 
resentaQves  of  such  deceased  person,  and 
after  the  death  of  the  party  nothing  further 
could  be  done  In  the  original  suit  By  the 
statutes  of  this  state  provision  is  made  for 
making  the  representatives  of  the  deceased 
party  parties  to  the  wlglnal  action  without 
abating  the  suit;  but  until  such  representa- 
tives of  the  deceased  party  to  whom  bis  right 
has  passed  are  brougbt  before  the  court  by 
proper  proceedings  nothing  further  can  be 
done  In  the  action.   1  Cyc  84. 

This  proceeding  is  called  the  revivor  of  the 
action;  and  after  the  death  of  a  party  and 
before  the  revivor  thereof  all  proceedings  In 
the  action  are  suspended.  Brodie  v.  Wat- 
kins,  31  Ark.  319.  By  section  6311  of  Klrby'a 
Digest  it  is  provided  that  "upon  the  death  of 
a  defendant  In  an  action  for  the  recovery  of 
real  proper^  only,  or  which  concerns  only 
his  rights  or  claims  to  such  property  the  ac- 
tion may  be  revived  against  his  helra  or  dev- 
isees." In  the  original  suit  herein,  which 
was  Instituted  against  Bob  Gilbert  for  the 
recovery  of  land,  the  proper  parties  against 
whom  the  action  should  have  beea  reived 
wera  bis  heirs,  and  not  a  special  admlnls* 
trator.  Ashley  v.  Cunningham,  16  Ark.  168 ; 
Haley  v.  Taylor,  89  Ark.  IMj  Evans  T.  Da- 
vlea.  89  Ark.  235;  Driver  v.  Hays,  61  Ark. 
82.  9  S.  W.  853 :  State  Fair  Ass'n  v.  Town- 
send.  69  Ark.  215,  63  S.  W.  65. 

After  tbe  death  of  Bob  Gilbert,  the  proper 
parties  were  not  present  In  the  suit  by  the 
appointment  of  a  spedal  administrator,  and 
the  proper  parties  to  the  suit  would  not  be 
preset  until  tbe  cause  was  revived  against 
tbe  heirs  of  Bob  Gilbert  In  manner  prescrlt}ed 
by  the  statute.  Without  the  proper  parties 
before  It  the  court  did  not  have  the  power  or 
Jurisdiction  to  make  any  adjudication  In  the 
case  concerning  the  subject-matter  of  the 
salt  Rankin  v.  Schofleld.  81  Ark.  462,  88 
8.  W.  674. 

In  this  case  all  orders  and  adjudications 
relative  to  tbe  land  were  made  after  tbe 
death  of  the  defendant  Bob  Gilbert  and  tbe 
action  was  not  and  never  has  been  revived 
against  hTs  heirs.  It  follows  that  the  order 
of  tbe  Bradley  circuit  court  taking  charge 
of  and  directing  the  renting  of  tbe  land  in- 
V4dved  In  tbe  suit  was  made  without  Juris- 
diction and  is  therefore  void.  Furthermot^ 
the  suit  that  was  Instituted  against  Bob  Gil- 
bert for  Che  recovery  of  tbe  land  was  an  ac- 
tkm  of  unlawful  detainer,  and  there  Is  no 
provision  In  the  statute  giving  anthorllr  to 
the  court  in  sndi  actlcm  to  order  that  It  be 
rented  during  the  pendency  of  tbe  suit,  The 
proTlsIfMu  of  the  statute  relatlra  to  unlaw- 
ful detolnw  are  In  d»ogatlon  of  the  oommoo 
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law,  and  tbey  sbonld  be  Btrictly  conBtraed; 
and  the  plalntUF  Is  entitled  to  no  right  or 
remedy  that  la  not  therein  speclflcally  given. 
Under  the  prorlitions  of  the  statute  relative 
to  the  action  of  unlawful  detainer,  the  plain- 
tiff may  obtain  a  writ  of  possession  for  the 
land  by  executing  bond;  it  the  defendant 
should  give  a  retaining  bond  and  bold  pos- 
eesslon  of  the  land,  auch  bond  would  cover 
any  damages  that  the  plaintiff  might  suffer. 
The  pOBsession  by  the  defendant  and  those 
who  claim  under  him  cannot  be  disturbed 
unless  their  rights  are  protected  by  a  bond  as 
provided  for  by  the  statute  in  ev«it  the  plain- 
tiff shall  fail  to  recover  in  the  sulL 

From  the  above  it  results  that  the  Bradley 
circuit  court  did  not  have  the  power  or  Juris- 
diction to  order  the  special  administrator  to 
rent  out  the  land  Involved  In  the  action  of 
unlawful  detainer;  and  therefore  all  orders 
made  thereafter  by  the  circuit  Judge  in  the 
attempted  enforcement  of  that  order  were 
without  Jurisdiction  and  of  no  effect 

The  petitioners  herein  are  entitled  to' the 
relief  asked  for  by  them  from  this  court  Ex 
parte  Davis,  73  Ark.  858,  84  8.  W.  633;  Ex 
parte  York,  8»  Ark.  72.  115  S.  W.  MS;  Pit- 
cock  V.  State,  121  8.  W.  742. 

There  are  a  number  of  other  questions  In- 
volved herein  whldi  we  tlilnk  affect  the  pow- 
er of  the  circuit  Judge  to  fine  for  contempt 
the  petitioners  under  the  proceedings  brought 
befora  htm ;  but  we  do  not  think  that  It  Is 
aow  necessary  to  pass  upon  those  qneattona. 

The  order  of  the  circuit  Judge  of  the  Tenth 
Jnuiclal  circuit  made  on  May  25,  1909,  find- 
ing that  the  petitioners  were  guilty  of  con- 
tempt, is  Quashed,  and  all  proceedings  against 
the  petitioners  are  dismissed. 


PAGIBTO  MUT.  LIFE  INS.  GO.  T.  CARTER. 
(Supreme  Court  of  Aikansaa.    Nov.  29,  1909.) 
Dissenting  opinion. 

For  majority  opinion,  see  123  S.  W.  384. 

BATTUB,  J.  One  of  the  important  ques- 
tions In  this  case  was:  Was  Clande  D.  Head 
a  general  agent  of  the  Pacific  Mutual  Life 
Insurance  Company?  He  testified  that  be 
was  not  That  was  sufficient  to  make  It  a 
question  for  the  Jury  to  determine.  Bnt  It 
Is  said  that  his  testimony  was  inconsistent 
with  this  statement  Be  that  as  It  may,  the 
question  still  remained  for  the  Juiy  to  de- 
cide, and  the  inconsistent  statements  were 
for  the  Jury  to  consider  In  determining  the 
weight  of  his  testimony.  It  is  urged  that 
he  was  designated  as  general  agent  on  tiie 
company's  stationery.  To  the  reverse  of  this 
It  was  shown  that  he  received  and  forward- 
ed appllcatlonB  to  tlM  company  for  polldet 
of  Insurance  against  accidenta  and  for  re 
newals  of  such  policies,  notices  and  proof 
of  the  accidents  to  the  home  office  for  action. 


and  if  poUdes  and  renewals  were  granted 
they  were  sent  to  Head  to  be  countersigned 
and  delivered  to  the  applicant  upon  the  pay- 
ment of  the  premiums.  These  facts  were 
known  to  appellee,  and  were  sufficient  to 
put  him  on  inquiry  as  to  the  extent  of  Head's 
agency.  They  tend  to  show  that  Head  wis 
only  a  soUcltiug  agent  with  authority  t» 
solicit  insurance  against  accidents,  soUdt 
and  forward  applications,  receive  polldes 
and  collect  premiums,  receive  applications 
for  renewals,  receive  renewals  returned 
by  the  company  and  collect  premiums,  and 
to  rec^ve  and  forward  notice  and  proof  of 
accident,  with  no  power  to  extend  Insur- 
ance by  renewals.  This  evidence  and  these 
facts,  it  seems  to  me,  presented  qaesUonB  of 
facts  which  should  have  been  submitted  to 
the  Jury  for  consideration,  and  that  the  trial 
court  erred  in  instructing  the  Jury  to  return 
a  verdict  In  favor  of  the  plaintiff. 

HART,  T.,  concurs. 


FIDBUTT  MUT.  MPB  INS.  CO.  v.  CLICK. 
(Supreme  Court  of  Atkansaa    Nov.  15^  190& 
On  Rebearing.  Dee.  20.  1909.) 

1.  Patment  (I  65*)— PBEsuHpnoTTS— Effect 
or  Receipt. 

On  an  issue  as  to  whether  a  premium  bad 
been  paid  in  an  action  on  a  life  policy,  the 
introduction  of  a  receipt  for  the  prenuam  raised 
a  presumptira  of  payment. 

[Ed.  Note.— For  other  cases,  see  Paynml;. 
Cent  EHg.  i  170;  Dec.  Dig.  i  «5.*J 

2,  Insurance  (S  668*)— Aonon  oh  POLlcr— 
Question  fob  Jubt. 

In  an  action  on  a  life  ptdlcy.  Uic  qnestioa 
whether  a  certain  premium  nad  been  paid  AcU» 
under  the  evidence,  one  for  the  Jary. 

[Ed.  Note.— For  other  eaae%  sea  IntDtsacer 
Dec.  Dig.  I  668.*] 

Battle  and  Hart,  J  J.,  dissenting. 

Appeal  from  Circuit  Cour^  Howard  Coun- 
ty; Jas.  S.  Steel,  Judge. 

Action  by  Mary  B.  Click  against  the  Fidel- 
ity Mutual  Life  Insurance  Company.  From, 
a  Judgment  In  favor  of  plaintiff,  defendaut 
appeals.  Afilrmed. 

W.  C.  Rodgers  and  Bose,  Hemingway,. 
Gantrell  &  Loughborough,  for  appellant  W* 
P.  Fessel,  for  appellee. 

HABT,  J.  This  Is  an  appeal  by  the  Fld^ 
ity  Mntnal  Life  Insurance  Company  fiom 
a  judgment  rendwed  against  it  in  favor  of 
Mary  EL  Click  for  92,000  on  a  life  Insnrsnce 
policy.  The  case  turns  on  tbe  payment  of 
the  tJilrd  annual  premlnm.  If  this  ptemlQm 
was  not  paid,  it  is  conceded  that  the  poll<7 
sued  on  was  void,  and  that  aiv^lee  should 
not  recoTO'.  On  the  other  hand,  If  this 
premium  was  paid,  tb%  poltey  was  in  force 
at  the  death  of  the  assured,  and  the  a^sUee 
should  recover. 
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To  show  p^ment  tiio  appellee  relied  upon 
tbe  followinc  receipt:  'The  FldeUty  Mntnal 
Life  Insurance  Company  of  Philadelphia. 
RecelTed  $62.16,  for  annual  premium  due 
September  18.  1906,  subject  to  conditions  In- 
•dorsed  thereon,  under  policy  of  life  insur- 
ance indicated  by  number  and  name.  L.  O. 
Fouse,  President  O.  C.  Bosbyshell,  Treas- 
urer. David  B.  Click,  Mineral  Springs,  How- 
ard County,  Ark.  ELP 140993.  Ooxmterslgn- 
«d  at  Little  Bock,  Ark.  on  the  SSrd  day  of 
October,  1905.  B.  a  Bright,  CaAler."  The 
aboTe  was  the  receipt  for  the  third  annual 
premium.  The  policy  provided  tha^  after 
three  years'  premiums  had  been  paid.  It 
could  be  automatically  extended  tar  fonr 
years  and  seroi  months  without  any  furtiier 
payment.  The  assured  died  in  August,  1908. 

The  defendants  thereupon  introduced  the 
following  testimony  to  sustain  their  d^ense: 

O.  C.  Bosbyshell:  **I  was  the  treasurer  of 
the  defendant,  Fidelity  Mutual  Life  Xnsmv 
ance  Company,  during  the  years  1903  to  1900, 
IncluslTO.  My  duties  were  to  receive  and  re- 
ceipt for  an  premiums  juld  upon  poltcies  of 
Insurance  Issued  by  said  defmdant  The 
third  annual  premium  upon  tbe  said  policy 
In  suit  in  this  action  was  never  paid  to 
defendant,  Fidelity  Mutual  Iilfe  Insurance 
Company.  Although  said  premium  was  nev- 
er paid  to  said  defendant,  I  wrote  and  mail- 
ed to  the  cashier  at  said  defendants  oflBce  in 
tbe  dty  of  LltUe  Bock,  Ark.,  a  letter  direct 
ing  said  cashier  to  countersign  and  deliver 
to  tin  Insured  nnder  said  policy  a  receipt 
for  such  Uilrd  annual  premium;  that  said 
letter  wu  so  sent  because  of  a  clerical  error 
made  by  one  of  ttie  employes  of  the  defend- 
ant insurance  company  In  mistaking  tbe  rec- 
ord of  the  payment  of  tbe  premium  on  an- 
other policy,  which  had  been  iMild,  for  the 
premium  on  tbe  policy  In  controversy,  this 
record  behig  on  a  line  of  the  books  Immedi- 
ately next  to  the  record  of  the  policy  in  con- 
troversy, and  the  mistake  was  made  In  losing 
the  proper  line  when  rnnning  It  out  for  any 
paymenta  and  thereby  a  payment  on  another 
policy  was  mistaken  for  the  third  annual 
payment  on  the  policy  sued  <m;  that  said 
letter  was  erroneous  and  said  receipt  should 
not  have  been  countersigned  and  delivered 
by  said  cashier,  as  said  premium  had  not 
been  received  by  defendant  insurance  com- 
pany as  stated  in  said  receipt" 

William  L.  Hunter:  "I  am  tbe  employe 
of  tbe  defendant,  the  FldeUty  Mutual  Life 
Insurance  Company,  who  made  the  clerical 
error  referred  to  In  the  testimony  of  O.  C. 
Bosbyshell.  The  tblrd  annual  premium  was 
not  paid  to  the  defoidant  insurance  oom- 
IMiny." 

Francis  V.  Shannon:  "I  waa  the  bookkeep- 
«r  employed  by  the  defendant  Fidelity  Mu- 
tual Life  Insurance  Company,  at  Its  Little 
Bock  office  at  the  time  tbe  letter  referred  to 
in  the  testlmwy  of  O.  C-  Bosbyshell  was 
written  and  mailed  to  the  Little  Bock  of- 
ilce  by  him.  Said  letter  was  rec^ved  by 


and,  as  Instructed  therein.  I  counters^ed 
and  mailed  to  David  E.  Click  the  official  re- 
ceipt for  the  third  annual  premium  upon  the 
policy  in  suit  Said  premium  was  not  paid 
to  or  received  by  me  at  any  tlm&  Said  re- 
ceipt was  not  Issued  because  the  said  pre- 
mium was  paid,  but  was  so  countwslgned 
and  mailed  by  witness  because  of  the  letter 
mentioned  from  O.  O.  Bosl^shell,  and  for 
no  other  reason.** 

It  la  not  contained  that  the  third  annual 
premium  was  paid  unless  the  receipt  itself 
la  sufficient  to  establish  that  fact  It  Is  con- 
ceded that  the  recdpt  only  makes  a  prima 
Cade  case,  which  may  be  overcome  by  testi- 
mony of  witnesses,  unlmpeached,  uncontra- 
dicted, reasonably  and  consistent  in  Itself; 
and  each  Is  the  rule  recognized  and  followed 
by  thia  court  Industrial  Mutual  Indemnity 
Co.  V.  Perkins,  87  Ark.  70.  112  8.  W.  17«; 
Southern  Express  Co.  v.  Hill,  84  Ark.  368, 
105  S.  W.  877,  and  cases  cited. 

We  think  the  evidence  on  the  part  of  the 
appellant  overthrows  the  prima  facie  case 
made  by  the  delivery  of  the  receipt  The  re- 
ceipt was  countersigned  at  Little  Bock  and 
mailed  to  the  assured  because  tbe  officers  of 
the  company  there  received  an  express  order 
to  that  eftect  That  order  was  given  be- 
cause a  clwk  in  tbe  home  office,  whose  duty 
it  was  to  make  up  from  the  records  of  the 
oompany  a  list  of  prrailums  paid,  by  mistake 
reported  tiie  books  as  showing  that  this  pre- 
mium was  paid,  when  In  fact  eudl  was  not 
the  case.  The  testimony  plainly  showed 
that  the  recellft  was  Issued  and  delivered  by 
mistake. 

Counsel  for  appellee  insists  that  the  ex- 
planation is  not  reasonable  and  consistent 
because  the  mistake  was  made  on  October  1, 
1905,  and  no  attempt  was  made  to  show  why 
It  waa  not  discovered  before  the  death  of  the 
asswed,  which  did  not  occur  until  nearly 
three  years  later.  But  It  Is  not  shown  that 
tbe  appellant  would  have  been  likely  to  have 
discovered  the  mistake,  indeed,  it  seems 
unlikely  that  the  company,  considering  the 
magnitude  of  Its  business,  should  have  dis- 
covered It  unless  there  had  been  oocaalon  for 
further  examination  of  the  records  of  pay- 
ment of  premiums  In  rc^rd  to  this  polity, 
which  does  not  appear  to  have  been  neces- 
sary. 

Under  the  testimony  as  disclosed  by  the 
record,  the  court  should  have  directed  a  ver- 
dict for  the  defendant  Therefore  the  Judg- 
ment Is  reversed,  and  the  cause  remanded 
for  a  new  trial. 

On  Behearing. 

McCULLOCH,  C.  X  The  Introduction  of 
the  receipt  In  regular  form,  properly  signed 
and  counteralgned  by  those  authorized  to  do 
so,  raised  a  presumption  of  payment  with 
the  terms  of  the  receipt  and  cast  upon  ap- 
I>ellant  the  burden  of  overcoming  this  pre- 
sumptltni  by  affirmative  proof  of  nonpay- 
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ment  Appellee  Introduced  no  other  proof 
of  payment  and  perhaps  had  none,  as  the 
I>erson  shown  by  the  face  of  the  receipt  to 
have  made  the  payment  was  then  dead,  and 
the  receipt  was  executed  nearly  three  years 
prior  to  ^is  death.  She  rested  merely  on  the 
presamptlon  of  payment  raised  by  the  re- 
ceipt This  presumption  reached  to  every 
available  mode  of  payment,  and,  In  order 
to  overcome  It,  the  burden  was  on  appel- 
lant to  close  up  by  afflrmattve  proof  every 
avenue  through  which  payment  could  have 
been  made.  Appellant's  witnesses  attempt 
to  show  that  the  receipt  was  executed  and 
delivered  by  mistake.  They  do  not  pretend 
to  know  or  to  state  from  personal  recollec- 
tion that  the  premium  could  not  have  been 
paid  to  some  other  authorized  agent  of  the 
company.  Those  who  testified  oould  not 
have  known  that  payment  was  not  made  to 
some  other  agent  They  merely  attempted 
to  show  that  they  did  not  receive  payment, 
and  that  the  receipt  was  executed  and  de- 
livered tbrougfa  mistake.  The  explanation 
given  of  the  alleged  mistake  Is  that  the  rec- 
ord of  another  policy  was  "on  a  line  of  the 
book  Immediately  next  to  the  record  of  the 
policy  In  controversy,  and  tlie  mistake  was 
made  in  losing  the  proper  line  when  run- 
ning it  ont  for  any  payments,  and  thereby  a 
payment  on  another  policy  was  mistaken  for 
the  third  annnal  payment  on  the  policy  sued 
on."  The  witness  who  so  testified  did  not 
make  the  error  himself,  but  he  says  It  was 
made  by  another  employ^.  That  other  em- 
ployfi  does  not  give  any  explanation  of  It, 
but  merely  says  tJiat  he  Is  the  one  who  made 
the  error  referred  to,  and  that  no  payment 
was  ever  made.  Neither  explain  why  the 
error  was  never  detected  and  an  effort  made 
to  recall  the  receipt  It  would  appear  to  be 
quite  unusual  for  a  receipt  to  be  executed 
and  mailed  out  without  some  entry  being 
made  (m  the  cashbook  or  other  book  eviden- 
cing the  dally  receipt  of  remittances.  It  ia 
a  matter  of  common  knowledge  that  in  fair- 
ly well-regulated  business  Institutions  of  any 
considerable  magnitude  an  accurate  system 
of  bookkeeping  Is  practiced,  whereby  there 
is  a  corresponding  debit  entered  for  each 
credit  and  vice  versa.  The  accounts  sboold 
balance  at  all  times,  and  a  discrepancy  will 
necessarily  discover  Itself  to  a  competent 
bookkeeper  or  accountant  It  need  not  be 
assumed  that  appellant  in  the  operation  of 
its  business  practiced  the  usual  accurate 
methods  of  keeping  accounts;  but  the  sug- 
gestion of  such  glaring  mistake  and  the  fail- 
ure to  detect  it  for  so  long  a  time  calls  for 
some  explanation.  The  fact  that  for  nearly 
three  years  after  the  delivery  of  this  receipt 
the  alleged  mistake  was  not  detected,  or,  if 
detected,  that  no  eftort  was  made  to  recall 
the  receipt  the  fact  that  nothing  was  said 
about  the  alleged  mistake  until  after  the 
death  of  the  policy  holder,  Is  significant  and 


raises  some  doubt  about  the  correctness  of 
the  statement  of  the  witnesses.  To  use  the 
language  of  tills  court  in  a  case  quite  similar 
to  this,  "It  present  an  unusual,  if  not  un- 
reasonable, story,"  and  makes  a  question  of 
fact  for  the  Jury  to  determine'  whether  or 
not  it  should  be  credited.  Ind.  Mat  Ind. 
C3o.  V.  Perkins,  81  Ark.  87,  98  S.  W.  709.  The 
decisions  of  this  court  In  Southern  Express 
Ga  V.  Hillm,  84  Ark.  368,  106  S.  W.  877,  and 
Ind.  Mut  Ind.  Go.  r.  Perkins,  87  Ark.  70. 
112  S.  W.  176,  where  the  testimony  of  wit- 
nesses was  found  to  be  uncontradicted,  rea- 
sonable, and  consistent,  should  not  we  think, 
be  held  to  control  the  decision  In  the  present 
case,  when  we  conclude  that  the  testimony 
given  by  the  witnesses  in  cmtradlctlon  of 
the  receipt  Is  not  reasonable  and  consistent 
or  at  least  when  we  can  see  that  the  Jury 
could  not  have  regarded  It  as  unr^sonahle. 

It  Is  true  that  tliese  witnesses  were  not 
examined,  but  an  admission  as  to  wliat  they 
would  testify  was  read  to  the  Jury,  in  order 
to  obviate  postponement  of  the  trial.  Tb^ 
might  If  examined  and  cross-examined,  have 
given  a  more  reasonable  explanation  of  the 
transaction.  We  must  however,  assume 
that  the  statement  of  their  testimony,  pre- 
pared by  counsel  for  appellant  contained  all 
that  the  witnesses  would  say  on  examina- 
tion. 

A  careful  re-examlnation  of  the  erldence 
Introduced  convinces  a  majority  of  the  court 
that  it  presented  a  disputed  issue  of  facts, 
which  was  properly  submitted  to  the  Jury. 
A  rehearing  is  therefon  granted,  and  the 
Judgment  is  affirmed. 

BATTLEl  and  HART,  JJ.,  diSBOit; 


ADAMS  T.  STATE. 
<SnpTsme  Omrt  of  Aifcansss.  Jan.  10;  lfiia> 

1.  WrmssKs  ({  406«)  —  iMFEAcaaant  —  Ss- 

DucnoN. 

In  a  pTOsecntion  for  sedactlcm,  where  prosv- 
cntlng  witness  testified  In  her  examlDStion  Id 
cbl^  that  she  had  never  had  sexual  interconne 
with  any  other  man,  accnsed  could  prove  that 
she  had  had  sexual  Intercourse  with  anothei 
person  since  the  seduction  to  impeadi  her  cndl- 
Billty. 

[Ed.  Note.— 'For  other  cases,  see  Witnesses, 
Cent  Dig.  11  1273,  1275;  Dea  Dig.  |  405.*] 

2.  SiDUcnon  (i  40*}— Aoiossibiutt  of  Evi- 

DBNOB  —  REaEMBLASICZ  09  CHILD  TO  Ac- 
0D8KO. 

In  a  prosecution  for  seduction,  evidence  of 
the  prosecoting  witness  that  the  diild  resembled 
accused  was  admissible,  and  the  wtigbt  of  the 
evidence  should  be  left  to  the  jury  unjnfloenced 
by  any  opinion  of  the  court  as  to  the  diild  being 
old  enough  to  possess  settled  features  or  other 
corporal  indications. 

[Ed.  Note.— For  other  cases,  see  Sednctfon, 
Dec  Dig.  I  4a»3 

Appeal  from  Circuit  Court  Sebastian  Coun- 
ty; Daniel  Hon,  Judge. 
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WUl  Adams  was  convicted  of  ■eduction, 
and  be  appeals.  Bevened  and  remanded. 

Ben  Cravens,  for  appellant  Hal  L.  Nw- 
"WDOd,  Atty  Gen.,  and  O.  A.  Oonnlngliam, 
AssL  Atty.  Gen.,  for  tbe  SUta. 

battle;  J.  WUl  Adams  was  Indicted 
for  seducing  Rowena  Hambllu,  and  convict- 
ed. He  prosecutes  an  appeal  to  this  court 
from  this  conviction. 

Rowena  Hamblln  testified  In  the  trial  of 
the  defendant  that  be  In  the  month  ot  Octo- 
ber, 1906,  obtained  carnal  Knowledge  of  her 
by  virtue  of  a  false  promise  of  marriage 
made  to  her  by  blm,  and  of  thia  Intercourse  a 
cbUd  vras  bom.  In  hw  examination  in  chief 
sbe  testified  tliat  she  never  had  oexual  inters 
course  with  any  other  man  at  any  time  or 
anywhere.  Defendant  ottered  to  prove  that 
Charles  Abels  had  sexual  Intorcourse  with 
her  since  the  last  day  of  November,  1008, 
which  Is  since  the  day  of  seduction,  at  dif- 
ferent times,  for  the  purpose  of  contradict- 
ing ber  and  thereby  Impeaching  her  credibili- 
ty, and  the  conrt  refused  to  allow  blm  to 

do  BOw 

Tlie  prosecuting  witness  was  allowed  to 
testify  over  the  objection  of  the  defendant 
that  the  child  resembled  him. 

In  Butler  v.  State,  34  Ark.  485,  It  is  said: 
''In  order  to  avoid  an  interminable  mnltlpll- 
cation  of  Issnea,  it  is  a  settled  rule  of  practice 
that,  when  a  witness  is  cross-examined  on  a 
matter  collateral  to  the  issue,  he  cannot  as 
to  his  answer  be  subsequently  contradicted 
by  the  party  putting  the  question.  Tbe  test 
of  whether  a  fact  inquired  of  in  cross-exami- 
nation Is  collateral  Is  this:  Would  the  cross- 
examining  party  be  entitled'  to  prove  It  as  a 
part  of  his  case,  tending  to  establish  his  plea? 
This  limitation,  however,  only  applies  to  an- 
swCTs  on  cross-examination.  It  does  not  af- 
fect answers  to  the  examination  In  chief.  1 
Wharton,  Evldoice,  i  6S9." 

In  McArtbnr  v.  State,  S9  Ark.  431,  27  S.  W. 
628,  "the  indictment,  in  substance,  charged 
that  aniellant  slandered  one  Pearl  Jones  by 
falaety  uttering  and  publishing  about  her 
words  which  in  their  common  acceptation 
amonnted  to  charge  the  said  Pearl  Jones  vritb 
having  committed  fornication  and  adultery 
with  the  sons  of  appellant.  On  the  trial  of 
tbe  case  Pearl  Jones  was  Introduced  as  a 
witness  for  the  state,  and  testified  that  abe 
never  had  sexual  intercourse  with  either  of 
defendant's  sons  or  any  one  else.  On  cross- 
examlnatlon  she  was  asked  if  she  had  not 
bad  sexual  Intercourse  with  Joe  Darr,  and 
concerning  other  circumstances  having  no 
connection  with  the  charge  in  the  Indictment 
To  contradict  the  prosecutrix,  and  to  show 
that  she  was  a  woman  of  lax  morals,  the  ap- 
pellant was  allowed  to  Introduce  proof  to 
show  that  she  had  committed  fornication 
with  Joe  Darr.  and  had  been  guilty  of  other 
criminating  acts." 

Justice  BMdli^  peaking  for  the  court. 


said:  "The  general  mle  Is  that  when  a  wit- 
ness Is  cross-examined  on  a  matto:  collateral 
to  the  issue,  his  answer  cannot  be  sutwequent- 
ly  contradicted  by  the  party  putting  the  ques- 
tion; but  this  limitation  only  applies  to  an- 
swov  on  the  cross-examination.  It  does  not 
affect  answers  to  the  examination  in  chief. 
Wharton's  Crim.  Ev.  (8tb  Bd.)  S  484;  State  v. 
Sargent  82  Me.  429.  When  a  party  In  his 
examination  In  chief  Is  allowed  to  Inquire 


about  collateral  acts,  tbe  opposing  side  will 
be  usually  allowed  to  contradict  the  witness 
by  evidence  showing  to  the  contrary.  The 
prosecntlnr  attorney,  after  having  asked 
Pearl  Jones  whether  she  bad  had  s^ual  in- 
tercourse with  either  of  tbe  sons  of  defend- 
ant elected  to  proceed  further,  and  to  ask 
ber  if  Rhe  ever  had  sexual  Intercourse  wltb 
any  maa  It  was  therefore  proiwr  to  allow 
defendant  to  contradict  her  by  evidence  to 
show  that  she  had  been  guilty  of  such  acts 
of  Illicit  intercourse,  though  such  evidence 
could  not  go  in  Justification  of  the  crime,  but 
at  most  only  to  contradict  and  Impeach  the 
witness."  Polk  v.  State,  40  Ark.  482,  48S,  48 
Am.  Rep.  17. 

The  testimony  of  Gbaries  Abels  ottered  to 
show  that  he  had  Illicit  intercourse  with  Ro- 
wena Hamblln  should  have  been  admitted  to. 
contradict  <x  Impeach  the  prosecatlng  wit- 
ness. 

In  Land  v.  Stete.  84  Ark.  199, 106  8.  W.  90^ 
it  was  held  that  in  a  case  of  bastardy  the 
child  may  be  exhibited  in  the  trial  to  show 
Its  resemblance  to  the  putetlve  faOier;  and 
tn  State  Horton,  100  N.  a  443,  6  8.  B.  238, 
6  Am.  St  Rep.  613,  617,  In  a  case  of  seduc- 
tion, It  was  held  that  such  a  child  may  be  ex- 
hibited for  tbe  same  purpose^  This  evidence, 
it  seems,  should  be  admissible  la  both  classes 
of  cases  for  tbe  same  reason.  The  admissi- 
bility of  tbe  testimony  of  the  witnesses  to 
prove  tbe  resemblance  of  the  features  of  the 
child  to  those  of  tbe  putative  father  Is  doubt- 
ful. Prof.  Wlgmore  discussed  this  subject 
in  a  satisfactory  manner,  and  concluded  as 
follows:  "The  sound  rule  Is  to  admit  the  fact 
of  simllerlty  of  specific  traits,  however  pre- 
sented, provided  the  child  Is  in  the  opinion  of 
the  trial  court  old  enough  to  possess  settled 
features  or  other  corporal  indications.  It  is 
to  be  noted  that  tbe  evidence  is  relevant  not 
merdy  In  bastardy  proceedings,  but  also  in 
trying  the  legitimacy  of  a  child  bom  during 
marriage,  whenever  tbe  presumption  of  legit- 
imacy allows  tbe  issue  to  be  raised,  as  well 
aa  occasionally  in  other  proceedings."  1  Wlg- 
more on  Evidence,  166,  and  notes;  8  lb.  H 
1974-1977.  We  think  that  such  evidence  is 
admissible  In  cases  of  seduction.  Wright  v. 
Hicks,  15  Oa.  160,  60  Am.  Dec.  637;  Paulk 
V.  State,  52  Ala.  427.  Tbe  weight  of  the  evi- 
dence should  be  left  to  the  Jury,  uninfluenced 
by  any  opinion  of  the  court  as  to  the  child 
being  old  enough  to  possess  settled  features 
or  other  corporal  Indications. 
BAvetaed  and  remanded  for  new  trial. 
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MONTGOMERT  &  CO.  T.  ARKANSAS  COLD 

STORAGE  ft  ICE  CO. 
<Supreme  Court  of  Arkansa*.    Jan.  10,  1910.) 

1.  Appeai,   and    Ebbob   (i  907*>-RXVXBW— 
COBBIKTRESS  OV  POLICT. 

On  appeal  from  a  jodgment  on  a  verdict 
Erected  for  olaintilf,  the  court  mast  view  the 
teatlmony  in  its  Heht  moit  Cavorable  to  defend- 
anta. 

[Ed.  Note.— For  other  casea,  see  Appeal  and 
Error,  Cent  Diff.  9  4024;  Dec.  Dig.  9  0»7.«] 

2.  TBIAI,  (i  139^— QUE8TI0R  FOR  JtJBT. 

Where  the  evidence  introduced  hj  defend* 
ant  tended  to  ectabliah  everr  allegatioD  of  the 
defense  and  counterclaim,  the  Ibsim  of  fact 
shonid  have  been  stibmitted  to  the  jur^  with 
appropriate  instructions. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  ii  338-341;  Dec.  Dig.  1139.*] 

3.  Etidirci  (I  460*)— Pabol  Evidercb. 

Where  a  written  contract  for  the  storage 
«f  apples  provided  that  it  was  subject  to  all 
rules  and  regulations  governing  the  storage  of 
apples,  but  was  silent  as  to  what  the  rules 
ana  regnl^tlona  were,  it  was  necesBary  to  re- 
sort to  eridencft  aUnnao  to  ascertain  what  Okj 
were. 

[Ed.  Note.— For  othw  eases,  see  Evidence, 
Cent  Dig.  f  2123 ;  Dec.  Dig.  |  460.*] 

4i  WaBEHOUSEUEN   (I  10*)  —  WBITTEir  CON- 

TBAcr— Pabol  Aobibhbnt^Effect. 

Plaintiff  contracted  In  wrltfa^  to  store  ap- 
1^  for  defendants,  the  eontraet  providing  that 
It  was  subject  to  the  rules  and  refoilatlons 
governing  the  storage  of  api^es.  Plaintiff's 
manager  who  executed  the  contract  orally  agreed 
that  defendants  could  refill  the  space  made 
vacant  by  the  sale  of  apples  with  other  apples. 
There  were  printed  rules  and  regulations,  Imt 
none  upon  the  question  whether  the  space  once 
vacated  could  be  refilled.  Defendant,  after  va- 
cating part  of  the  space,  waa  refoscd  pennission 
to  refill  It  Beld  that,  thert  being  no  estab- 
lished rule  or  regulation  on  the  subject  which 
was  brought  to  the  attention  of  defendants  when 
they  entered  Into  the  contract  the  statement 
and  verbal  agreement  of  the  manager  who  ex- 
ecuted the  oontract  for  plaintiff  had  the  effect 
of  establishing  a  regulation  governing  the  per> 
formance  of  the  contract 

[Ed.  Note.— Fbr  other  cases,  see  Warehonse- 
men,  Cent  Dig.  if  11-14;   Dec  Dig.  |  la*] 

0.  Pbihcipal  and  Aoent  (I  101*>— Written 
CoKTBAor— Qbmbbai;  Agent— Paboi.  Agbee- 

UENT. 

Where  a  manager  of  a  cold  storage  plant 
who  was  clothed  with  power  to  execute  con- 
tracts contracted  with  defendant  to  store  apples, 
he  waa  a  general  agent  and  in  entering  into  such 
contract  he  stood  In  the  place  of  his  principal, 
and  the  principal  could  not  deny  defendants 
the  prlTilegei  held  out  to  them  by  the  manager 
aa  an  tnducunent  to  entBi  Into  the  contract 

[Bd.  Notfe— For  other  cases,  see  Prindpal  and 
Agent,  Cent  Dig.  |  255 ;  Dec.  XXg.  |  lOT*] 

6.  Evidence  (1  448*)— Uhgebtaintt— Pabol 
Evidence. 

A  written  contract  is  neither  varied  nor 
«ontxadicted  by  parol  testimony  which  merely 
makes  certain  that  which  the  face  of  the  con- 
tract leaves  uncertain  as  to  what  the  intention 
of  the  parties  was. 

[Ed.  Note. — ^Por  other  cases,  see  Evidence, 
Cent  Dig.  |  2071 ;  Dee.  Dig.  S  44&*] 

7.  WABEHOUSEUEN   (1  S4*)  —  CONTRACT  Or 
STOBAOB— MlAgUBS  or  UAHAOBS. 

In  an  action  to  recover  for  storage  charges, 
where  plaintiff  wrongfully  refused  to  permit  de- 
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fendants  to  store  722  barrels  of  applet  withoot 
further  charge,  defendants  could  not  augment 
tbeir  damages  by  allowing  the  vplea  to  lentiia 
out  of  cold  storage,  but  coald  conBtmdaim  only 
for  the  price  for  storing  722  barrels  of  applet. 

[Ed.  Note.— For  other  cases,  see  Warehouse' 
men.  Cent  Dig.  |  82;  Dea  Diig.  {  84.*] 

Appeal  from  Circuit  Court,  WaahingtoD 
County;  J.  8.  Maples,  Judge. 

Action  by  the  Arkansas  Cold  Bbvase  ft 
Ice  Company  against  Montsomery  ft  Co. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Affirmed,  provided  plaintiff  remits  a 
certain  amount  of  the  Judgment;  otherwlsa 
reversed  and  remanded. 

McDanlel  ft  Densmore,  tot  appellant 
Walker  ft  Walker,  tor  appellee^. 

HcCCLLOCH.  a  J.  Appellee  operated  a 
cold  storage  plant  at  the  city  of  FayettevUle 
during  the  season  of  1907  and  1008,  and 
sued  appellants  in  the  circuit  court  of  Wash- 
ington county  fw  a  balance  alleged  to  be 
due  on  a  contract  for  the  storage  of  apples, 
aa  follows:  "FayettevUle.  Ark.,  August  31, 
1907.  Arkansas  Cold  Storage  ft  Ice  Co., 
Qentlemen:  Please  reserve  for  me  space  In 
your  storage  for  2300  standard  size  batrela 
of  apples,  for  which  I  hereby  contract  for 
and  agree  to  pay  you  for  said  resoratlon 
the  sum  of  $0.50  per  barrel  for  the  above 
stated  number  of  barrels,  subject  to  all  your 
rules  and  regulations  govemlng  tbe  storaf^e 
of  apples.  Montgomery  ft  Co.  Swan.  Ac- 
cepted, Ark.  Cold  Storage  ft  Ice  Co.,  by  W. 
S.  Nettleship,  Oenl.  Mgr."  Appellants  plead- 
ed as  a  defense  and  counterclaim  Hiat  "their 
agents,  W.  Vt.  Payne  and  J.  H.  Swan,  ap- 
plied to  W.  8.  Nettleship,  the  general  diad- 
ager.  to  store  about  3,000  barrels  of  apples, 
and  at  the  time  fully  explained  to  said  gen- 
eral manager  of  plaintiff  the  manner  la 
which  defendants  Intended  to  use  and  ntllize 
said  space  in  said  storage;  explained  to  him 
that  defendants  were  apple  dealers  engaged 
In  buying  and  selling  fruit,  and  that  after 
storing  apples  in  the  space  so  leased  would 
expect  from  time  to  time,  aa  they  sold  and 
removed  apples  from  the  space  w  leased,  to 
refill  said  space  during  the  storage  season 
with  other  apples;  tiiat,  after  so  disclosing 
to  plalntlfPs  general  manager  the  manner  in 
which  the  space  applied  for  would  be  used, 
the  said  manager  assented  to  such  use  of 
said  qiace  and  assured  defendantfs  said 
agents  that  plaintiff  would  not  object  to 
such  use  of  such  space  by  defendants,  and 
that,  If  defendants  contracted  tot  said  space, 
tliey  would  hare  the  right  to  r^ll  Itie  same 
with  other  apples  aa  otted  as  tliey  mj^ht 
make  shipments  of  fmlt  fn>m  said  room; 
that  fbey,  said  defendants,  contracted  for 
said  cold  storage  apace,  and  stored  therdn 
from  2,800  to  3,000  barrels  of  apples;  and 
slgiwd  the  written  order  set  forth  In  the 
complaint  In  reliance  upon  the  assurance  of 
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plalntUTi  agent  and  manager  tbat  def^d- 
antB  vonld  bare  tlie  right  to  refill  with  ap- 
ples tile  space  so  leased  teom  time  to  time 
during  the  stnage  seasfm,  as  salea  and  ship- 
ments might  be  made  therefrom;  that,  In 
reliance  npon  such  assurance  of  plaintiff, 
they  purchased  and  had  in  dry  storage  oth- 
er ap^es  which  irere  well  preeerred  up  to 
a  date  long  snbsequait  to  the  time  when  sof- 
fltdent  shipments  of  their  apples  In  cold 
storage  had  lieen  made^  so  as  to  admit  otiker 
apples  80  held  them  outside  s^d  ctfld 
storage;  that  plaintiff  refused  to  permit  de- 
fendants to  Tflflll  such  space  wltti  other  ap- 
ples; that  defendants  had  <m  hand  outside 
of  said  cold  storage  about  722  barrels  of  ap- 
ples which  they  could  and  would  have  plac- 
ed In  the  space  so  leased  from  plaintiff  In 
cold  storage,  If  permitted  by  plaintiff  to  do 
so;  that,  after  bting  denied  by  plaintiff  the 
right  to  refill  in  said  cold  storage  so  leased, 
the  apples  so  held  by  them  in  dry  storage^ 
without  fault  on  their  part,  greatly  deterior- 
ated, whereby  defendants  were  damaged  In 
the  loss  of  apples  by  decay  and  In  the  In- 
ferior quality  of  those  thereafter  placed  np- 
on the  marliet  in  the  aggregate  sum  of 
$1,277^."  The  Jury  returned  a  Terdlet  In 
favor  of  appellee  on  peremptory  Instruction 
of  the  court  for  the  tvXl  amount  claimed. 
Judgment  waa  rendered  on  the  verdict,  and 
an  appeal  was  taken  to  this  court. 

In  testing  the  correctness  of  the  peremp- 
tory instruction  given  by  the  court,  we  must, 
of  course,  view  the  testimony  In  its  strong- 
est light  most  favorable  to  appellants;  for, 
if  they  Introduced  testimony  sufficient  to 
warrant  a  verdict  In  their  favor,  the  case 
should  bave  been  submitted  to  the  jury. 
Tbey  Introduced  tbelr  two  agents,  Payne  and 
Swan,  who  executed  the  contract  for  them, 
and  tbe  testimony  of  both  these  witnesses 
tended  to  establish  every  allegation  of  tbe 
defense  and  counterclaim.  We  are  of  the 
opinion  that  the  issue  of  fact  should  have 
been  submitted  to  the  Jury  with  appropriate 
Instructions. 

Tbe  meaning  of  the  written  contract  Is 
not  altogether  clear  whether  so  much  space 
was  rented  for  storage  purposes,  or  whether 
merely  the  given  number  of  barrels  was  to 
be  stored.  If  the  former  be  the  correct  in- 
terpretation, then,  of  course,  app^lants  had 
the  right  to  refill  the  space  when  barrels 
were  removed,  subject  to  established  rules 
and  regulations.  But,  be  that  as  It  may,  the 
written  contract  Is  silent  as  to  what  tbe 
rules  and  regulations  were,  and  it  was  nec- 
essary to  resort  to  evidence  aliunde  to  as- 
certain what  they  were.  Tbe  evidence  In- 
troduced by  appellee  shows  that  th^  were 
printed  mles  and  r^nilAtlons,  but  mme  on 
tbe  question  at  Issue.  The  most  that  Is 
shown  with  respect  to  tbe  practice  of  allow- 
ing customers  to  refill  space  Is  that  Instruc- 


tions were  given  to  tbe  manager  of  tbe 
plant  mere  being  no  establtehed  rule  or 
regulation  on  this  subject  which  was  brought 
to  tbe  attention  of  appellants  wbsa  tbey  en- 
tered Into  the  contract  In  aoestlon,  the  state- 
ment and  verbal  agreement  of  the  manager 
who  executed  the  contract  for  appellee  had 
the  effect  of  establishing  a  regulatloa  gov- 
emlng  the  performance  of  this  contract 
The  manager  was  dothed  with  power  to  ex- 
ecute a  contract  He  was  a  general  agent 
and  In  contracting  with  appellants  he  stood 
in  the  place  of  his  principal,  and  the  latter 
cannot  be  permitted  to  duiy  appellants  the 
privileges  which  were  held  out  to  them  as 
an  Inducement  to  enter  into  the  contract 
The  written  contract  Is  neither  varied  nor 
contradicted  by  the  parol  testimony  showing 
what  was  hdd  out  to  them  as  the  regula- 
tion goronlng  the  performance  of  the  con- 
tract The  testimony  merely  makes  certain 
that  wbldb  the  face  of  the  contract  leaves 
uncertain  as  to  what  the  intuition  of  tbe 
contracting  jiartles  was.  McCarthy  t.  Mc- 
Arthnr,  60  Ark.  S13.  68  &  W.  66. 

We  do  not  of  course,  undertake  to  decide 
what  the  facte  of  the  case  were,  but  there 
was  sufficient  evidence  Introduced  by  appel- 
lants to  warrant  a  snbmiBslon  of  the  case 
to  tbe  jury. 

Ai^ellante  were  no^  however,  entitled  to 
recover  on  their  connterdalm,  or  as  a  de- 
fense to  reduce  appellee's  claim  more  than 
the  price  for  storing  the  722  barrels  <st  ap- 
ples which  appellee  refused  to  allow  refilled 
into  the  storage  place.  Appellante  could  not 
augment  thehr  damage  by  allowing  the  ap- 
ples to  remain  out  of  cold  storage  because 
appellee  wrongfully  reused  to  p«mlt  them 
to  put  them  in  cold  storage  without  further 
charge.  This  charge  for  cold  storage 
amounted  to  $361,  and.  If  the  jury  had  found 
in  favor  of  appellants,  tbey  would  have  been 
entitled  to  tbat  much  and  no  more. 

If  appellee  will,  within  15  days,  remit  this 
much  of  the  amount  recovered,  the  judg- 
ment will  be  affirmed;  otherwise,  it  will 
be  reversed,  and  the  case  remanded  for  new 
trial. 


MILLER  V.  HAMMOCK. 

(Snpreme  Court  of  Arkansas.    Jan.  17,  1910.) 

Tbial  (8  237*)  —  Instbuctiom  8— Weight  or 

Evidence. 

A  cbarKe  on  the  issue  of  the  authority  (tf 
an  B^nt  wbicb  required  that  the  facts  be  snffi- 
ciently  distinct  **to  leave  do  doub^  abont  the 
Intention  of  plalntlfF  Is  erroneoua,  as  a  pre- 
ponderance of  evidence  only  ig  required. 

[Ed.  Xote.— For  other  cases,  see  Trial,  Cent 
Dig.  I  548;  Dec.  Dig.  |  237.*] 

Appeal  from  Circuit  Court  Saline  County ; 
W.  H.  Evans,  Judge. 
Action  by  M.  E.  Hammock  against  Adella 

Miller,  executrix.    Prom  a  judgment  for 
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plaintiff;  defendant  appeali.  Rerened  and 
remanded  for  new  trlaL 

W.  B.  Donham,  tor  appellant  D.  M.  Cloud, 
fbr  appellees 

BATTLB,  J.  Bin  ]^unmo<A  brongfat  ttda 
ftCtl<Hi  against  A.  J.  Miller  to  recover  tbe  poa- 
•easlm  of  a  horse.  A.  J.  Miller  died  during 
tbe  pendenc7  of  the  action,  and  it  waa  re- 
vived against  Adella  Miller,  as  eiecatrlx  of 
his  last  win  and  testammt. 

J.  W.  Hammo(&  was  tbe  husband  of  the 
plaintiff.  He  sold  the  horse,  a  mare,  to  one 
Spann,  and  be  sold  ber  to  A.  J.  Miller.  Bvl- 
drace  was  adduced  tending  to  prove  that 
the  husband  exercised  acts  of  ownership  over 
the  horse,  selling  ber  at  one  time,  end  mort- 
gaging ber  at  another,  and  that  be  offered 
her  for  sale.  The  wife  [>ermltted  blm  to  use 
tbe  mare.  He  claimed  to  be  plaintiffs  agent, 
but  did  not  at  all  times  deny  bis  authority 
to  sell,  and  acted  as  though  he  had  such  au- 
thority. To  what  ext^t  plaintiff  permitted 
him  to  hold  himself  out  as  her  ag^t  as  to 
tbe  horse  Is  not  certain. 

At  tbe  Instance  of  plaintiff,  tbe  court  In- 
Btructed  the  Jury,  over  the  objection  of  tbe 
defendant,  In  part,  as  follows: 

"In  this  case  the  defendant  relies  on  cir- 
cumstances to  establish  that  tbe  plaintiff's 
husband  waa  and  acted  as  ber  agent  when 
tbe  allied  trade  was  made  with  Spann.  Ton 
are  tharefore  instructed  that  the  facts  re- 
lied on  to  establish  an  agency  by  ImpMcatlOTi 
must  be  sufficiently  distinct  to  leave  no  doubt 
abont  tbe  Intention  of  tbe  plalntUTs  appoint- 
ing ber  husband  as  ber  agent,  and,  unless 
you  believe  from  the  evidence  that  tbe  plain- 
tiff's husband  acted  as  ber  agent  In  trading 
off  the  mare  In  controversy,  defendant  can- 
not recover  unless  you  should  further  find 
that  Mr.  Hammock  was  the  owner  of  the 
mare  in  controversy." 

Tbe  Jury  returned  a  verdict  In  favor  of 
tbe  plaintiff.  Judgment  was  reared  accord- 
ing to  the  verdict,  and  the  defendant  ap- 
pea  led. 

The  court  erred  in  giving  to  the  jury  the 
instruction  objected  to.  Facts  in  civil  cases 
are  not  required  to  be  proved  beyond  doubt, 
but  by  tbe  preponderance  of  evidence. 

Reversed  and  rananded  for  a  new  CrlaL 


fiELLiEIRS  T.  ETFATB. 
(Supreme  Oourt  Of  Arkansas.   Jan.  17,  1910.) 
1.  GKnnHAL  Law  (|  438*)  —  Docuickntaby 

EVIDBNCE— PHOTOOBAPHS. 

In  a  homicide  chbc,  wherein  a  photograph 
pnnwrting  to  show  the  situation  of  the  parties 
and  the  circumatances  and  conditions  of  the 
encounter  was  introduced,  an  eyewitness  teatified 
that,  when  it  was  taken,  the  snrroondings  were 
unchanged,  and  ehe  placed  tbe  persons  before 
the  camera  ao  as  to  correctly  represent  the  sit- 
natton  and  attitude  of  the  parties.  The  pho- 
tographer testified  It  accurately  portrayed  the 


scene  as  pointed  oat  by  her,  except  that  he  tc 
touched  it  to  show  plainer  powder  mart»  oo 
tbe  fence.  Another  witness,  to  impeach  iti 
accuracy,  aaid  be  saw  only  one  bullet  hole  ia 
the  fence,  when  two  were  shown  in  tbe  photo- 
graph. Held,  that  the  court  properly  permitted 
the  jury  to  new  and  consider  it  with  tfie  otiier 
testimony. 

[Bd.  Note.— For  other  cases,  see  Criminil 
Law,  Oent  Dig.  |  893;  Dec.  Dig.  I  438.*J 

2.  GaniiNAi,  Law  (8  1171*)— Tbial— Miscoir- 

DUCT  OW  COUNSEI,  —  INAFPBOPBIATE  Ke- 
UABEB. 

A  conviction  will  not  be  reversed  for  little 
side  remaAs  made  by  counsel  for  the  state  in 
the  presence  of  tbe  Jury  to  accused  and  other 
witneesee  and  to  his  counsel  entirely  Inappropri- 
ate, but  not  such  as  to  influence  the  verdict 

[Ed.  Note.-"For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  8128,  31^;  Dec.  Difr  I 
1171.*] 

3.  WlTTfKSSES   (I  883*)— iMPEAOmCrrrr— Co  IT- 
TEA  DICTION— ImiATXaiAL  Stateuent. 

In  a  homidde  case,  wherein  defendant  call- 
ed a  brother  of  deceased  as  witness,  and  asked 
him  if  he  did  not  on  a  certain  occasion  pnll 
a  pistol  out  of  his  pocket,  and  say  that  it  was 
the  one  his  brother  shot  at  defendant,  and  that, 
if  be  could  ^  a  pop  at  him,  there  would  not 
be  any  trial  in  the  caae,  and  he  denied  it,  then 
waa  no  error  in  refusing  to  permit  defoidant 
to  impeach  blm,  as  the  witness  was  not  present 
at  the  killiuff  and  could  not  have  known  wheth- 
er or  not  his  brother  had  a  instol  on  that  ae> 
caston,  or  ^ot  at  defendant,  so  timt  the  state- 
ment was  immaterial. 

[Ed.  Note.— For  odier  cases,  see  WitneB>ei^ 
Cent.  Dig.  %  1224 ;  Dec  Dig.  S  383.*] 

4.  Cbikinal  Law  (|  829*)— Tbial— Iwbtbuo- 

TIONS— RB<1UXBT8. 

Error  cannot  be  predicated  on  the  refusal 
of  instructions  on  aub^ts  fully  eoveied  by  fall 
and  accurate  instructions  given. 

[Eld.  Note.— For  other  cases,  see  Crlodoal 
Law,  Cent.  Dig.  |  2011;  Dec;  Dig.  I  &5).*] 

Appeal  from  Circuit  Cour^  BaUne  Goanty; 
W.  H.  Evans,  Judge. 

Jim  Sellers  was  convicted  of  voluntary 
manslaughter,  and  he  appeals.  Affirmed. 

W.  B.  Douham  and  T.  G.  Mallay,  for  ap- 
pellant Hal  L.  Norwood.  Atty.  Gen^  and 
Davis  A  Pace,  tor  tiie  Statfc 

McCULLOOH,  C.  J.  Appellant  vras  Indict- 
ed for  the  crime  of  murder,  and  cmvlcted 
of  voluntary  manalaugtater.  On  the  former 
appeal  the  Judgment  waa  reversed  (12l>  8. 
W.  840),  and  appellant  was  again  put  on 
trial  and  convicted  of  the  same  degree  ot 
homidde.  He  again  appeals,  assigning  nu- 
merous errors. 

We  lereraed  the  case  before  on  aeoonnt  of 
an  error  committed  1^  the  trial  court  In  ad- 
mitting In  evidence,  without  Its  accuracy  be- 
ing verified  by  the  testimony  of  any  wit- 
ness, a  photograph  purporting  to  afaow  tbe 
situation  of  tiie  partlea  and  the  clrcum> 
stances  and  conditions  connected  with  the 
fatal  rencounter  betwerai  appellant  and  the 
deceased.  We  bdd,  however,  that  when  tbm 
accturao'  of  >  photograph  la  vwlfled  by  tbe 
testimony  of  wltnesaes,  showing  that  It  ftlth- 
fully  represents  the  objects  and  sltnatlons 
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portrayed,  it  Is  admiaalble^  subject  to  im- 
peachment by  otbw  evidence.  In  the  second 
trial  the  accuracy  of  the  photograph  was 
duly  established.  Mrs.  Lawhom,  mother  of 
the  deceased,  who  was  an  eyewitness  to  the 
tragedy,  testlfled  that,  when  the  photograph 
was  taken,  the  surroundings  were  unchanged, 
and  that  she  placed  the  persons  before  the 
camera  so  as  to  correctly  represent  the  situ- 
ation and  atcltude  of  the  parties  to  the  fatal 
rencounter.  The  photographer  was  intro- 
dnoed  OS  a  witness,  and  he  testified  that  the 
photosraph  accuratdy  portrayed  the  scene 
as  It  wag  pointed  out  to  lilm  1^  Mrs.  Law- 
hom. except  ttiat  be  retouched  the  picture 
so  as  to  make  the  powder  matks  on  the 
t&ice  Ebow  plainer.  The  testimony  of  an- 
other witness  tended  to  Impeach  the  accu- 
racy of  the  photograph  stating  that  he 
aaw  only  «ie  bnHet  hole  In  the  fence  at  the 
place  where  two  axe  shown  In  the  photo- 
graph. The  tegtUnony  as  to  these  alleged  in- 
accuracies went  to  the  Jury  for  what  it  was 
w<^tb.  and  did  not  render  the  photograph  In- 
admissible. The  conrt  properly  permitted 
the  jury  to  view  and  consider  it  in  connec- 
tion with  alt  the  oth»  testimony  In  the  case. 

Various  acts  and  statements  <tf  special 
prosecuting  counsel,  made  during  the  prog- 
reas  of  the  trial,  are  assigned  as  miscon- 
duct constltntb^  prejudicial  error.  We  have 
conaidered  each  assignment;  and,  while  we 
do  not  approve  the  remarks  made  by  coun- 
sel, we  fall  to  discover  anything  calculated 
to  prejudice  the  rl^ts  of  appellant  The  al- 
leged mlsomduct  consisted  mainly  of  little 
side  remarks  made  by  counsel,  In  the  pres- 
ence of  the  jury,  to  appelant  and  other  wlt- 
nessea  and  to  his  counsel  which  were  entire- 
ly inappropriate;  yet  we  reverse  Judgments 
only  for  errors  substantially  calculated  to 
prejudice  Oie  rights  of  litigants,  and  not 
merely  for  misconduct  Which  could  have  had 
no  influoice  on  the  jury  in  arriving  at  a  ver- 
dict. 

EIrror  is  assigned  in  the  refusal  of  the 
conrt  to  permit  appellant  to  Impeach  the  tes- 
timony of  witness  Esco  Lawhom,  a  brother 
of  deceased,  by  proving  contradictory  state- 
ments of  the  witness.  It  is  conceded  that 
Kfico  Lawhom  was  not  a  witness  to  the 
fatal  rencounter  between  his  brother  and  ap- 
pellant, but  the  latter  called  him  as  a  wit- 
ness, and  asked  him  the  following  question 
as  to  a  statement  alleged  to  have  been  made 
on  a  former  occasion:  'THd  you  not  pull 
this  pistol  out  of  your  pocket  on  that  occa- 
sion, and  say.  This  Is  the  pistol  that  my 
brother  shot  at  Jim  Sellers  with,  and,  if  I 
conld  get  a  pop  at  him,  there  wouldn't  be 
any  trial  In  this  case7  "  He  replied  that  be 
did  not  make  the  statement,  and  appellant 
introduced  another  witness  to  Impeach  him 
by  provli^  that  he  did  make  It  As  tbe  wit- 
ness was  not  present  at  the  killing,  he  could 
not  bare  known  whether  or  not  his  brother 


had  a  pistol  on  that  occasion,  or  shot  at  ap> 

pellant  So  the  statem^t  was  Immaterial. 
A  party  cannot  examine  a  witness  as  to  col- 
lateral. Immaterial  matters,  and  then  Im- 
peach him  by  proof  of  contradictory  state- 
ments. Plunkett  V.  State,  72  Ark.  409,  S3 
S.  W.  815. 

Appellant  complains  at  the  refusal  of  the 
court  to  give  InstmctitHis  which  he  request- 
ed on  the  question  of  reasonable  doubt  and 
presumption  of  innocence.  These  subjects 
were  fully  covered  by  other  full  and  accu- 
rate Instructions  givoi  by  the  court  The  ki- 
structionB  on  each  phase  ct  the  case  were 
correct  and  the  evidence  sustained  the  ver- 
diet 

Judgment  afllrmed. 


CHIOAGO,  R.  I.  A  P.  RT.  CO.  v.  DTAL. 
(Supreow  Court  of  A^usas.    Jan.  17,  1910:) 

RUXROADS   d  482*)  — BBmNO  FlBB^KVI- 
DKNCE. 

Evidence  in  an  action  against  a  railroad 
comiwny  for  settlDg  fire  held  sufficient  to  an- 
thorize  a  finding  that  hot  Joamal  boxes  on  de- 
fendant's trdgjit  car  set  fin  to  hay. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  H  1780-1736;  Dea  Dig.  I  4S2.*] 

Appeal  from  Circuit  Court,  St  Etands 
County ;  Btoce  N.  Hutttm,  Judge. 

Action  by  J.  T.  Dyal  against  the  Chicago, 
Bock  Island  A  Pacific  Railway  Company. 
Judgment  for  plalntiif.  Defendant  appeals. 
Affirmed. 

T.  S.  Bugfbee  and  Jno.  T.  Hicks,  tta  appel- 
lant  S.  H.  Mann,  for  appellee. 

HART,  J.  This  Is  an  appeal  by  the  Chica- 
go, Rock  Island  ft  Pacific  Railway  Company 
from  a  Judgment  against  It  in  the  St  Fran- 
cis circuit  court  in  favor  of  J.  T.  Dyal  for 
damages  alleged  to  have  been  sustained  by 
him  on  account  of  property  destroyed  by 
fire,  which  was  caused  by  a  hot  Joumal  box 
on  one  of  defendant's  freight  cars,  l^e 
only  question  raised  by  the  appeal  Is  as  to 
the  sufficiency  of  the  evidence  to  support  the 
verdict  In  other  words,  did  the  testimony, 
when  considered  in  Its  most  favorable  light 
to  appellee,  warrant  the  jury  in  finding  that 
the  destraction  of  the  property  was  caused 
by  fire  from  the  Joumal  box  of  one  of  ap- 
pellant's freight  cars? 

The  evidence  on  the  part  of  the  appellant 
was  to  the  effect  that  four  empty  box  cars 
had  been  picked  up  on  the  afternoon  of  Feb. 
mary  3,  1909,  at  Crow  Creek,  east  of  For- 
rest City,  and  about  18  miles  distant  from 
the  scene  of  tbe  fire.  The  cars  were  taken 
into  the  train  between  3  and  4  o'clock  In  the 
afternoon  and  arrived  at  Goodwin  four 
hours  later.  Because  the  spur  track  at  Blos- 
som, where  the  cars  were  to  be  set  out  was 
not  connected  at  the  west  end.  It  became  nee* 
essary  to  puSb  the  four  cars  ahead  of  tbe 
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engine,  end  In  this  way  the  engine  proceed- 
ed from  Goodwin  westward  to  Bloesom. 
Whm  the  train  reached  Bloesom,  the  four 
cars  w^  pushed  opon  the  spnr  track 
against  a  loaded  car  already  on  the  track 
The  engine  then  backed  ont  of  the  ^nr 
track  and  proceeded  westward  toward  Brink- 
ley. 

Appellee  lived  at  Goodwin,  about  1%  miles 
east  of  KoBBom  Switch.  A.  few  minutes  be- 
fore 9  o'<^k  p.  m.  of  the  day  the  four  emp- 
ty box  cam  were  placed  on  the  epnr  track 
he  was  Informed  that  bla  bam  or  hay  shed 
was  on  fire.  The  bam  was  on  the  south  side 
of  the  spnr  track,  and  was  at  Its  nearest 
point  six  feet  from  the  omr  track.  A  car 
had  been  loaded  from  the  bam  <m  that  day* 
and  loose  hay  was  scattered  along  the  pas- 
sageway In  the  bam,  and  from  the  door  of 
the  bam  to  th»  spnr  track.  When  appellee 
readied  tiie  bam,  the  bam  was  <m  fire  all 
on  the  inside,  extending  through  the  roof, 
and  the  flames  were  Jutting  out  of  the  door 
Of  Uie  bam  nract  to  the  'Spur  track.  The 
loose  hay  between  the  door  and  the  spnr 
track  bad  been  bumed  away.  One  ot  the 
empty  cars  had  been  placed  Immedlattfy  tai 
front  of  the  bam  on  the  east  track.  The 
west  Journal  box  of  the  south  side  of  this 
car  was  burning,  and  the  car  Itself  was  on 
fire  about  the  middle,  where  the  door  was. 
The  blase  from  the  Joum&l  box  was  six  or 
eight  Inches  high.  The  fire  on  the  side  of 
the  car  was  from  two  to  four  feet  from  the 
Journal  box.  The  Journal  braies  on  the  car 
east  of  this  car  were  not  on  Are;  but  the 
Joumal  box  on  the  east  end,  on  Uie  south 
Bide  ot  the  car  next  east,  was  on  fire.  In 
other  w(H*ds,  the  four  empty  cars  were  plac- 
ed on  the  spur  track  as  follows:  One  in 
fnmt  of  the  door  ot  the  bam,  and  one  west 
and  two  eaat  of  It;  and  the  Journal  boxes 
that  were  on  fire  were  on  the  car  in  front 
of  the  bam  and  on  the  extreme  eaat  end. 

The  theory  of  the  appellant  Is  that  the 
Journals  caught  on  fire  from  the  bam,  and 
that  of  appellee  Is  that  the  bam  caught 
from  the  Jonmal  boxes.  The  Journal  boxes 
are  packed  with  waste  saturated  In  oU  to 
keep  them  from  getting  hot  from  the  fric- 
tion of  the  moving  train.  Appellant's  wit- 
nesses say  they  nerer  saw  a  Journal  box  on 
an  empty  car  catch  on  flre  tai  going  a  dis- 
tance of  18  miles;  but  the  testimony  shows 
that  the  cars  In  question  were  next  to  the 
engine,  and  remained  attached  to  it  while 
the  switching  was  b^ng  done  at  the  rarious 
stations  along  the  route.  Then,  too,  the  care 
had  beat  on  the  side  track  at  Crow  Creek 
tot  Beveral  days  before  they  were  picked 
up;  and  the  testimony  shows  that  in  vnch 
casee  a  part  of  the  packing  is  often  taken 
from  the  Journals,  In  which  erait  they  more 
wOj  become  hot  It  is  true  that  the  trahi 
crew  Bay  that  the  boxes  were  not  hot,  be- 
cause. If  such  had  been  the  case,  they  would 


have  seen  the  flames,  or  wonld  hare  smdt 
the  odor  from  the  burning  waste;  but  It 
does  not  necessarily  follow  that  the  Joomals 
were  not  hot  The  witnesses  may  have  beei 
mistaken.  They  had  nothing  to  do  at  Blos- 
som Spur  but  to  set  ont  the  cars.  Doubtles 
they  were  in  a  hurry,  and,  not  antlclpatbis 
that  the  Jonmala  would  become  hot,  did  not 
notice  the  flame^  and  the  wind,  being  from 
the  south,  may  hare  carried  the  odor  from 
them.  Besides,  the  erldeiice  shows  tliat  tbe 
joumal  boxes  are  kept  closed,  except  when 
they  are  left  open  for  the  purpose  of  putting 
out  flre  In  them,  or  placing  pai^ingr  and  oil 
in  tliem.  The  Jonmal  boxes  that  were  on 
flre  were  both  open,  and  no  explanation  of 
that  fact  is  made  t^  appellant.  WUle  the 
erldence  Ib  not  Toy  satisfactory.  It  is  nffl- 
(denf  to  fairly  warrant  ttie  conclusion  Uiit 
the  fln  did  not  originate  fnnn  aome  otbn 
cause,  and  the  Jury  might  hare  drawn  tbe 
infer«ice  from  an  the  fects  and  circnm- 
stancee  adduced  In  erldenee  that  the  Jonraal 
boxes  became  Itot  enough  to  set  on  fire  tbe 
loose  hay  under  it,  which  acted  as  a  fait 
to  cany  the  flre  to  the  bam. 
The  Judgment  will  be  affirmed. 


GERSHNEB  t.  SCOTT-MATEB  COMMIS- 
SION CO. 

(Supreme  Court  of  Arkansas.   Jan.  17.  IdlOJ 

L  Appeal  xno  ACbbob  (|  1002*) — RsTiEir— 
Vebdict— CoNFMcnKG  Evidence. 

Where  the  testiraoor  sharply  conflicts,  lai 

there  is  evidence  to  sustain  the  verdict,  it  wiV. 

not  be  disturbed  on  appeal 
[Ed.  Note.— ^or  other  cases,  see  Appeal 

innor.  Cent  Dig.  H  8935-3987;  Dm.  Dif.  I 

1002.^] 

2.  PaBTNKBBHIP    «    87*)  —  RXtATIOW    AS  T6 

TniBo  PsBson— Holding  Out  am  Paxtxbl 
The  doctrine  that,  before  one  can  exact  psv- 
ment  from  one  holding  himself  out  as  a  part- 
ner, he  must  show  that  he  extended  credit  m 
the  faith  of  the  acts  and  coodact  of  aocfa  a> 
l^ed  partner,  and  exercised  due  dilixence  to 
ascertain  the  true  facts,  is  inapplicable  wber* 
defendant  directly  and  affinnatively.  either  bj 
word  or  deed,  hol^  himself  oat  to  ^aintiff  ss 
a  partear,  and  induces  him  to  extetw  ctedit  oa 
the  faith  of  andi  xepresntation. 

[Ed.  Notc-^For  other  cases,  sea  Partnerdiip, 
cent  Dig.  IS  37.  S2;  De&  Dig.  f  S7.*] 

8.  Pabtnebship  ft  88*)  —  BxLAnoir  as  n 
Thibd  Pebsons— Pumiro  Out  Bxposr  or 
Pabtnebship. 

When  one  puts  out  a  report  tiiat  he  is  s 

partner,  he  will  be  IfaUe  to  all  selling  gooia 

to  the  firm  on  the  faith  thereof. 

[Ed.  Note.— For  other  cases,  see  Partncnhiih 
Cent  Dig.  I  63;  Dea  Dig.  I  3&*] 

4.  PABTREBBRIP  a  289*)— BXLATIOV  AS  TC 
THiaO  PBB8ON0— HOLDIHO  ODT  AS  COPAKT- 
RBB  —  CONIinUAHCS  OP  BEUTIOIT  — •  PbB> 
BCUPTIOK. 

When  one  holds  himself  oat  as  a  partner, 
those  who  deal  with  die  firm  on  tbe  Eaith  of 
sn<di  representation  are  entitled  to  act  on  thi 
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presnmptlon  that  the  relationBblp  continim  till 
notice  iB  ^ven  of  Its  discoDtiDaance. 

[Ed.  Note.~For  other  cases,  see  Faitnezihipi 
Gent.  Dig.  S  590;  Dec  Dig.  }  258.*] 

St.  PASXNBBaHIP    (I    50*)  —  ACTION  AQAINfirT 
PABTITBB— GOHPETEKOT  OF  BVIDERCT. 

In  an  action  for  goods  sold  to  a  firm  in  te- 
linnce  on  defeadant  having  held  himself  ont  as 
a  nartner,  both  partiea  iatrodnced  teatimonr  as 
to  now  the  firm  bnihien  was  opeiated,  and  d»* 
fendant  introduced  tastlmony  as  to  how  firm 
fnods  were  deposited  in  a  bank  and  tiitAed  out, 
and,  on  czDS8-«xaminatIon  of  the  two  confessed 
members  of  the  firm,  It  was  shown  withont  ob> 
jection  that  they  gaTe  plaintiff  a  check  before 
their  store  was  deatrorad  by  fite,  and  there- 
after they  withdrew  all  the  fnnds  from  the  bank 
before  it  was  paid.  Held,  that  it  was  proper 
to  refuse  to  strike  oat  the  testimony  as  to  the 
withdrawal  of  fnnds,  as  it  was  competent  to  con- 
tlnne  the  examination  as  to  the  condition  of  the 
bank  account  np  to  Its  conclusion,  and  to  show 
wbflt  became  of  it  after  the  fire. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent  Dig.  S  73;  Dec.  |  50.*] 

9.  Jxm  (8  87*)— DisQUAuncATioir  of  Jjnta 

— INTKBKST  Uf  ReBDUT  01  TXIAX^ 

nioiwh  a  joror  asserts  that  Us  direct  in- 
terest in  the  rrault  of  the  trial  will  not  influence 
his  judgment,  the  law  presumes  him  to  be  under 
a  disquaHfying  bias,  and  i>ublic  policy  forbids 
him  to  sit  notwithstanding  his  avowaL 

[Ed.  Note^For  other  cases,  see  Jnry,  Cent 
J>lg.  I  407;  Dee.  Dig.  t  87.*] 

7.  Nbw  TbiaIt  (8  54*>— DisqvAunoATiON  of 

JUBOB— DiSCOVEBT— DiUOENCE  OF  ObJEOT- 

ina  Fabtt. 

When  objection  is  made  to  a  Juror  after 
■verdict  for  tlie  first  time,  the  objecting  party 
mnat  abow  due  diligence  to  discover  the  di»> 
qoalification. 

[Ed.  Note.— For  other  cases,  see  New  Trial, 
Cent.  Dig.  H  112-114 ;  Dec.  Dig.  {  54.*] 

&  Appeal  and  Bbbob  (|  978*)— Discbetioii 

OF  COUBT-O  EJECTION  TO  JUBOB  AlTttB  VeB- 
DlCf. 

When  objection  to  a  Juror  Is  made  after 
a  verdict  for  the  first  time.  It  becomes  to  some 
extent  a  matter  of  discretion  whether  or  not 
the  verdict  should  be  set  aside;  and,  when  no 
fraud  or  collosion  of  the  successful  party  is 
shown,  an  order  denying  new  trial  will  not  be 
disturbed  on  appeal. 

[EJd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  |  8867;  Dec.  Dig.  $  978.*] 

Appeal  from  Clrcalt  Court.  Pulaski  Coun- 
ty ;  Jas.  H.  Sterenson,  Judge. 

Action  the  Scott-Mayer  Commission 
Company  agaiiut  A.  Gershner.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

H.  H.  Myers  and  Wiley  &  Clayton,  for  ap- 
pellant Morris  M.  Cohn,  L.  B.  Hlnton,  and 
Robert  W.  Irwin,  for  appellee. 

Mcculloch,  C.  J.  tub  is  an  acticm  in- 
stituted by  the  Scott-Mayer  Commission  Com- 
pany against  A.  Oershner  on  a  verified  ac- 
count for  merchandise  sold  and  delivered  by 
plaintiff  to  the  firm  of  Geretaner  &  Roamtfaal, 
of  wtiich  defendlint  la  alleged  to  be  a  mem- 
ber. Plaintiff  also  contends  that,  even  if 
defendant  was  not  a  member  of  said  firm,  be 
held  himself  ont  to  plaintiff  as  such.  The  is- 


sues were  tried  before  a  jnry,  and  a  verdict 
and  Judgment  resulted  in  favor  of  plaintiff. 

Defendant's  first  insistence  Is  that  there  is 
not  sufficient  evidence  to  sustain  the  verdict. 
There  Is  a  sharp  confilct  In  the  testimony, 
and  we  are  of  the  opinion  that  there  is 
enough  to  sustain  the  verdict  on  both  Is- 
sues. No  useful  purpose  is  to  be  served  by 
detailing  the  various  clrcumstaBces  of  the 
conduct  and  statements  of  defendant  which 
tend  In  varying  degree  to  sustala  the  flndlog 
that  he  was,  In  fact,  a  member  of  said  firm, 
and  that  be  held  himself  ont  to  plaintiff  as 
such.  Defendant  and  his  son,  who  was  a 
member  of  said  firm,  and  I.  E).  Rosenthal, 
another  member,  all  testified  positively  that 
defendant  was  not  a  member;  but  the  Jury 
rejected  their  testimony  and  found  from  the 
other  facts  and  circumstances  proved  that 
he  was  a  member,  or  that  he  held  himself  out 
to  the  plaintiff  as  a  member  of  the  firm.  Wo 
cannot  say  that  there  was  no  evidence  to 
sustain  the  finding. 

The  case  was  submitted  on  the  following 
InstmctlonB,  the  last  being  one  reQuested  by 
defendant: 

"If  the  defendant  Gershner  held  himself 
out  by  words  or  acts  to  the  plaintiff  or  to 
Its  agent  to  be  a  member  of  the  firm  of  Gersh- 
ner &  Rosenthal,  or  the  owner  of  the  busi- 
ness conducted  in  that  name,  and  the  plain- 
tiff sold  goods  to  said  business  for  which  it 
Is  now  Indebted  to  the  plaintiff,  upon  the 
faith  of  said  acts  of  defendant,  then  the  de* 
fendant  Is  estopped  to  deny  such  matters, 
and  you  will  find  for  the  plaintiff." 

"If  yon  find  for  the  plaintiff  under  the  pre- 
ceding instruction,  you  will  find  in  its  favor 
for  the  amount  of  its  account  which  you  may 
find  was  owing,  t<^ther  with  Interest  there- 
on from  date  of  maturity  and  demand  at  the 
rate  of  6  per  cent,  per  annum." 

"Although  the  plaintiff  sold  goods  and 
charged  them  on  Its  books  to  Gershner  & 
Rosenthal,  It  might.  If  It  chose  to  do  so, 
bring  Its  suit  against  any  one  or  all  of  the 
members  of  said  firm,  and  if  from  the  evi- 
dence you  find  that  A.  Oershner  was  the  own- 
er of  the  business  done  in  Uie  name  of  Gersh- 
ner &  Rosenthal,  or  vras  a  member  of  said 
firm,  then  It  was  a  legal  right  of  the  plain- 
tiff to  sue  the  said  defendant" 

"Before  the  plaintiff  can  recover  In  this 
case,  he  must  prove  by  a  preponderance  of  the 
evidence  that  A.  Gershner  was  actually  a 
partner  of  the  firm  of  Gershner  &  Rosenthal, 
or  that  be  held  himself  out  to  plaintiff  as  a 
partner  In  that  firm,  and  that  plaintiff  ex- 
tended the  credit  to  the  firm  on  the  strength 
of  such  holding  out.  If  any  is  shown  by  a 
preponderance  of  the  testimony,  and  the  bur* 
Aen  of  proof  Is  on  plaintiff  to  show  these 
facts  which  are  necMsary  to  a  recovery." 

The  court  refused  to  give  the  following 
Instruction  requested  by  defendant,  and  this 
ruling  of  the  court  is  assigned  as  error:  "You 
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are  Instrncted  that  it  was  tbe  duty  of  the 
plaintiff  at  the  time  be  extended  the  credit 
to  Oerahner  &  RoaeDthal  to  use  doe  diligence 
to  ascOTtalD  who  composed  the  Arm — that  Is 
to  say,  such  diligence  and  make  such  Inqui- 
ries as  an  ordinarily  prudent  business  man 
would  make  under  similar  circumstances — 
and.  if  you  believe  from  the  testimony  that 
defendant  was  not  actually  a  partner  in  the 
firm  of  Gersbner  ft  Rosenthal  and  that  the 
use  of  such  diligence  by  plaintiff  would  have 
ascertained  that  fact,  then  yon  will  find 
for  the  defendant"  Counsel  cite  authorities 
holding  that  a  person  who  relies  on  acts  and 
conduct  of  another  which  amount  to  holding 
himself  out  as  a  member  of  a  partnership 
must  show  that  he  extended  credit  on  the 
faith  of  such  reliance  and  exercised  due  dil- 
igence to  ascertain  the  tme  facts  before  be 
can  exact  payment  from  the  person  so  hold- 
ing himself  out  as  a  partner.  Herman  Kahn 
Co.  V.  Bowden,  80  Ark.  23,  96  S.  W.  126.  Bnt 
this  doctrine  is  not  applicable  against  one  to 
whom  a  reprcsmtaticm  of  partnership  is  di- 
rectly made  by  act  or  word.  When  a  person 
directly  and  afiimiaUTdy,  either  by  wtnrd  or 
deed,  holds  himself  out  to  another  as  a  part- 
ner, and  thereby  Induces  him  to  extmd  credit 
to  the  partnership  on  the  faith  of  such  rep- 
resentation, he  cannot  shield  himself  from  11a- 
hiUtles  behind  the  failure  of  the  party  to  as- 
certain the  tme  facts.  And,  when  a  party 
puts  out  a  report  that  be  is  a  partner,  be  will 
be  liable  to  all  those  selling  goods  to  tbe  firm 
on  the  faith  of  such  report.  Herman  Kahn 
Co.  T.  Bowden,  supra,  and  cases  therein  cited. 
"When  a  person  holding  hlmsdf  out  as  a  co- 
partner, those  who  deal  with  the  firm  on  the 
faith  of  such  representation  are  entitled  to 
act  on  the  presumption  that  the  relationship 
continues  nnttl  notice  of  some  kind  is  given 
ot  Its  discontinuance. 

It  is  contended  that  prejudicial  error  was 
committed  by  the  court  in  Its  refusal  to  strike 
out  certain  testimony  in  relation  to  with- 
drawal of  funds  from  tbe  bank  by  Gersbner 
ft  Rosenthal  after  their  store  was  destroyed 
by  Are.  They  gare  plaintiff  a  check  for 
$400  shcnrtly  before  the  fire  occurred,  and 
after  the  fire  they  withdrew  all  the  funds 
from  the  Imnk  before  the  check  was  paid.  No 
objection  was  made  to  the  testimony  wb«i  it 
was  elicited  on  the  cross-examination  of  Na- 
than Gersbner  and  Rosenthal,  bnt  after- 
wards defendant  asked  the  court  to  exclude 
it  Both  parties  Introduced  testimony  as  to 
how  the  business  was  operated,  and  defend- 
ant introduced  testimony  as  to  bow  tbe  funds 
were  deposited  in  baidc  and  checked  out. 
Tbe  above  testimony  came  out  on  cross-exam- 
ination, as  already  stated,  and  was  not  ob- 
.  jected  to.  We  ttiink  It  was  competent  to  con- 
tinue the  examination  as  to  tbe  condition  of 
the  bank  account  up  to  its  conclusion,  and  to 
show  what  became  of  the  account  after  the 
Are,  aealnst  which  the  unpaid  check  given 


to  plaintiff  had  beea  draWlL  We  Olscorer  no 
prejudicial  error. 

Another  ground  set  forth  in  fbc  motion  for 
new  trial  is  that  C.  K.  Lincoln,  one  of  the 
trial  Jurors,  was  interested  in  the  result  of 
tbe  trial,  In  that  he  iras  an  officer  and  stock- 
holder In  a  corporation  which  was  a  creditor 
of  Gershnw  ft  Ros^thal  at  the  time.  Plain- 
tiff filed  a  response  setting  forth  that  it  had 
no  information  until  the  motion  for  new  trial 
was  filed  that  the  corporation  named  vu 
a  creditor  of  Gersbner  ft  Rosrathal ;  andalw 
filed  tbe  aflBdavlt  of  Juror  Uncoln  stating 
that  when  he  was  selected  as  a  Juror,  and 
during  his  service  as  such,  he  did  not  recall 
to  mind  tbe  fact  that  bis  corporation  was  a 
creditor.  No  questions  were  a^ed  tbe  Jnror 
as  to  his  Interest  in  the  outcome  of  the  trial, 
and  no  dillg^ce  is  shown  to  bare  been  ez- 
»clBed  by  defendant  in  ascertaining  whether 
or  not  ^e  Jnror  was  intarested.  His  su 
and  son-in-law,  Nathan  Ger^ner  and  I.  E. 
Rosenthal,  the  two  confessed  membras  of  tbe 
firm,  were  present  at  tbe  trial,  and  knew, 
not  only  that  the  coipwation  named  was  a 
creditor  of  tbe  firm,  but  also  that  Juror 
Lincoln  was  interested  In  the  corporation. 
Though  a  Juror  asserts  that  his  direct  intn^ 
eat  in  tbe  result  of  tbe  trial  will  not  Infiooice 
bis  Judgment,  the  law  presumes  him  to  be 
under  a  disqnall^ing  bias,  and  poUle  policy 
forbids  that  he  sit  as  a  Juror,  notwith- 
standing his  avowal.  Railway  Go^  v.  Sndth, 
60  Ark.  221,  29  S.  W.  752.  But,  when  objec- 
tion is  made  to  a  Juror  after  the  verdict 
for  the  first  time,  due  diligence  to  discorer 
tbe  disqualification  must  be  shown  1^  the  ob- 
jecting party  At  tb&t  stage  of  the  case  it 
becomes  to  some  extent  a  mat^  of  discretion 
with  Uie  trial  court  as  to  whedier  or  not  tbe 
verdict  shall  be  set  aside;  and,  wboi  tbere 
Is  no  fraud  intended  or  wrong  done  or  ed- 
Inslon  on  the  part  of  the  succes^l  ptrtr. 
It  Is  not  reversible  error  for  tbe  tiial  court  to 
refuse  to  set  aside  tbe  verdict.  Fain  v.  Good- 
whi.  35  Ark.  109;  Shlnn  v.  Tudcer,  37  Aik- 
58a 

We  find  no  prejudicial  error  in  tbe  record, 
and  the  Judgment  is  affirmed. 


TERRB  NOTR  DRAINAGE  DIST.  Na  3  v. 

THORNTON  et  al. 
(Supreme  Court  of  Arkansas.   Jan.  17,  1910.) 

1.  Dbahts  (8  28*)— -Dkainaqe  Disraicrs— Es- 
tablishment—Petition. 

Under  Kirby's  Dig.  §}  1414,  1415.  coDfe^ 
rin^  on  the  county  court  power  to  constmct 
drainage  ditches  when  the  same  shall  be  con- 
ducive to  the  public  health,  convenience,  or  wel- 
fare, or  will  be  of  public  utility,  and  proyidiiif 
that  the  court  shell  establish  the  ditch  oa  peti- 
tion of  laodowQers  setting  forth  Uie  Qeceaeitr 
therefor,  with  a  ^neral  description  of  the  pto- 

fiosed  ditch,  the  jurisdiction  of  the  county  coort 
a  special  and  exercised  in  a  special  maQDer,  and 
the  petition  must  allege  the  essential  facts  re- 
quired ;  yet  a  petition  which  states  the  eees- 
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tlal  facts  from  whidi  the  coart  may  find  tbat 
the  pnqwsed  ditch  will  be  conducive  to  tbe  pub- 
lic health,  conrenience,  or  welfare,  or  will  be 
a  public  utility,  is  sufficieat,  thou^  the  alle- 
gstiona  of  the  pedtira  do  not  follow  the  lan- 
guage of  tbe  statute. 

[EH.  Note.— For  other  cases,  see  Dralna,  Cent. 
Dig.  II  20-23 ;  Dec.  Dig.  I  28.*] 

2L  DBAINB  ({  28*)— DrAINAOK  DI8TBI0I»— Eb- 

tablisbueni^Petition. 

A  petition  for  tbe  construction  of  a  drain- 
age ditch  by  altering,  widening,  or  straighten- 
ing a  stream  for  25  miles,  which  alleges  that 
the  stream  is  crooked,  that  the  adjacent  lands 
are  subject  to  freqnent  overflowa,  that  tbe  im- 

£roTement  b  necessary  to  drain  the  adjacent 
md,  and  which  gives  tbe  starting  point,  route, 
and  tenninns  of  the  proposed  Improvement,  is 
sufficient  within  Klrby's  Dig.  i(  1414,  1416, 
authorizing  the  county  court  to  construct  a 
ditch  when  the  aame  aball  be  conducive  to  tbe 
bealtb,  convenience,  or  wel&ire  of  the  public  or 
when  it  will  be  a  public  ntllity,  on  petition  of 
the  landowners  setting  forth  tbe  necessity  there- 
for, et& 

[Ed.  Note.— For  other  casea,  aee  Drains,  Gent 
Dig.  tS  20-23;  Dee.  Dig.  |  2&*} 

8.  Drains  (|  25*)  —  aBsTABUSHHXNT— Stato- 

TOBT  PBOCEEDinOS. 

Where  the  judgment  of  tbe  county  court  in 
pioceedinga  for  the  eonatructlon  of  a  drain  set 
forth  the  petition  therefor,  and  found  that  it 
stated  a  necessl^  for  the  proposed  improve- 
ment and  designated  the  starting  point,  route, 
and  terminus,  and  the  viewers  appointed  to  make 
a  preliminary  survey,  reported  tbat  the  pro- 
posed improvement  was  necessary,  and  would  be 
conducive  to  tbe  public  health,  convenience,  and 
welfare,  and  tbe  court  found  in  favor  of  tbe 
improvement  and  recited  tbe  facts  in  its  judg- 
ment, the  statute  relating  to  the  establishment 
of  drains  was  substantially  eomidied  with,  which 
was  all  that  was  necessary. 

[Ed.  Not&— Fbr  other  cases,  see  Drains,  Cent 
Dig.  H  16^  17;  Dea  Dig.  |  2S.*] 

Appeal  from  Clpcalt  Court,  Clarlc  County; 
Jacob  M.  Carter,  Judge.  . 

Petition  for  the  establlshnient  of  a  draln- 
&ge  district  resnltlDg  In  the  establishment 
of  the  Terre  Noir  Drainage  District  No.  3,  In 
which  C  8.  Thornton  and  another  filed,  on 
ap[)eal  to  the  circuit  court,  a  demurrer  to  tbe 
Jurisdiction  of  the  court  From  a  judgment 
sustaining  the  demurrer,  the  district  appeals. 
BeTersed  and  remanded. 

Oallaway  &  Hule,  for  appellant  W.  E. 
Hemlnsway,  E.  B.  Klnsworthy,  Jno.  E. 
Bradley,  Jna  H.  Crawford,  and  Jas.  H. 
Stevenson,  for  appellees. 


HART,  J.  This  Is  an  appeal  by  the  Terre 
Noir  Drainage  District  Na  3  from  a  Judg- 
ment of  tbe  Clark  circuit  court  Tbe  pro- 
ceedings were  commenced  in  tbe  Clark  coun- 
ty court  where  the  judgment  was  in  favor 
of  appellant  Upon  appeal  to  the  circuit 
court,  C.  8.  Tbornton,  St  Zx>uls  Iron  Moun- 
tain &  Southern  Hallway  Company,  and  oth- 
ers filed  a  demurrer  to  the  jurisdiction  of 
the  court 

Tbe  basis  of  the  proceedings  was  a  peti- 
tion filed  In  the  county  court,  whlcli,  omit- 


ting the  style  of  the  court  and  the  signa- 
tnrea  to  It  is  as  follows:  "We,  tbe  under- 
signed petitioners,  respectfully  state  tbat 
Terre  Noir  creek,  running  through  Clark 
county,  is  a  very  tortuous  stream,  and,  by 
reason  thereof,  the  greater  portion  of  the 
land  lying  thereon  and  adjacent  thereto  Ifl 
subject  to  frequent  and  violent  overflows, 
and  especially  that  part  between  the  points 
hereinafter  mentioned;  tbat  we  desire  said 
stream  altered,  widened,  and  straightened 
for  tbe  purpose  of  prc^erly  draining  the 
lands  lying  thereon  and  between  the  points 
hereinafter  mentioned;  tbat  said  proposed 
altering,  widening,  or  straightening  of  said 
streani  Is  to  be  done  by  ditch  or  ditches  and 
ezcaviftionB  of  necessary  depth,  size,  and  di- 
mensions to  aid  in  promptly  carrying  off  ttte 
waters  of  said  stream  during  oversows;  that 
said  proposed  work  Is  to  begin  about  tlie 
southeast  comer  of  section  6,  township  8 
south,  range  21  west  and  running  In  a  south- 
easterly direction  with  the  general  course  of 
said  stream,  throngh  township  8  south, 
range  21  west,  and  townships  8  and  9  south, 
range  20  west,  and  townships  9  and  10  south, 
range  19  west,  and  township  10  south,  range 
18  west,  to  or  near  the  point  where  said 
stream  empties  into  the  Little  Missouri  rlT± 
er.  in  section  8S,  township  10  south,  range 
18  west,  as  aforesaid;  making  said  propos- 
ed tmproTement  corering  a  distance  of  about 
2S  miles  in  length;  that  we  are  the  owners 
of  land  liable  to  be  affected  by  or  assessed 
or  reassessed  for  the  omstmctkm  of  same; 
that  it  is  desired  that  bonds  Im  Issued  for 
fbe  purpose  of  making  said  Improrement 
Wherefore  we  pray  the  conrt  that  said 
stream  be  straightened,  altered  and  ImproT- 
ed  as  aforesaid;  that  all  proper  and  neces- 
sary orders  be  made  and  ^tered  by  this 
court  for  the  purpose  of  carrying  out  said 
proposed  Improvement,  as  provided  by  sec- 
tions 1414,  1415,  1416,  et  seq.,  and.  as  amend* 
ed,  of  Klrby's  Digest  of  the  Statutes  of  Ar- 
kansas." 

Section  1414  of  Klrby's  Digest  confers  up- 
on the  county  court  power  to  cause  to  be 
constructed  a  ditch  "when  the  same  shall 
be  conducive  to  tbe  public  health,  conven- 
ience or  welfare,  or  when  the  same  will  be 
of  public  utility  or  benefit."  Section  1415 
provides  tbat  the  court  shall  establish  the 
ditch  whefi  a  petition  of  a  designated  number 
of  landovrners  setting  forth  the  necessity 
therefor,  with  a  general  description  of  the 
proposed  ditch  shall  be  filed  with  the  coun- 
ty clerk.  In  construing  similar  sections  of 
a  former  drainage  act  the  court  in  tbe  cases 
of  St  Louis  Iron  Mountain  &  Southern  By. 
Co.  V.  Dudgeon,  64  Ark.  108,  40  8.  W.  786, 
and  Oribbs  v.  Benedict  64  Ark.  655,  44  S. 
W.  707.  held,  that  tbe  Jurisdiction  of  the 
county  court  is  special  and  Is  to  be  exercised 
in  a  special  manner,  and  for  tbat  reason 
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tiiat  the  petMltm  must  set  out  all  the  eaaai- 
tial  facts  reqalred  by  the  statute.  Tb«  ne- 
oesBltr  omtemplated  by  sectlim  1415  of  tlie 
Digest  Is,  as  shown  by  section  1414,  that  the 
im>posed  ditcb  Shan  be  conauclve  to  the  pub- 
lic health,  conroiience,  or  welfare,  or  will 
be  of  public  utUily  or  benefit  It  Is  true 
that  the  allegations  of  the  petition  do  not 
follov  the  exact  language  of  the  statute; 
but  the  esBentlal  facts  are  stated,  and  it  is 
from  these  facts  that  the  court  must  find 
that  the  proposed  ditch  will  be  "conduclTe 
to  the  public  liealtii,  conT«il«ice  or  welfare* 
or  will  be  "ctf  public  utility  or  beneflt,** 

The  petition  states  that  the  proposed  Im- 
prorement  is  the  ''altering,  widening,  or 
straightening"  <tf  a  stream  for  the  distance 
of  K  miles;  that;  because  the  stream  Is 
crooked,  the  land  ^acemt  thereto  Is  subject 
to  frequent  and  violent  overflows;  and  that 
the  Improvement  1b  necessary  to  drala  the 
adjacent  lands,  and  to  carry  ofT  the  water 
during  overflows.  The  starting  point,  route, 
and  terminus  of  the  proposed  improvement 
Is  set  out  In  the  petition.  It  Is  manifest  that 
the  effect  of  these  frequent  overflows  will 
cause  the  low  lands  to  be  filled  with  water, 
and  thus  become  swamps  and  marshes,  and 
that  the  proposed  improvement  will  relieve 
these  low  lands  of  their  stagnant  water.  The 
result  will  be  to  prevent  disease  and  open  up 
for  use  a  large  body  of  land,  26  miles  in 
length.  The  length  of  the  proposed  Improve- 
ment shows  the  extent  of  the  area  to  be 
drained,  and  is  Indicative  of  its  public  char- 
acter.  In  our  Judgment  this  was  in  substan- 
tial compliance  with  the  statuory  require- 
ment; and  a  substantial  compliance  with 
the  statute  Is  sufficient.  Cribbs  t.  Benedict 
supra. 

The  order  or  Judgment  of  the  county  court 
sets  forth  in  extenso  the  petition,  and  finds 
that  It  states  the  necessity  of  said  proposed 
improvement,  and  it  designates  the  start- 
ing point,  route,  and  terminus;  and  viewers 
were  appointed  to  make  a  preliminary  sur- 
vey and  ascertain  whether  it  will  be  condu- 
cive to  the  public  health,  convenience,  or 
•wfHtare.  Tbey  retorted  that  the  proposed 
Improvement  was  necessary,  and  that  it 
would  be  conducive  to  the  public  health, 
cmTenience,  and  welfare;  and  the  court 
found  from  the  report  In  tevor  of  making 
said  Improvement  and  these  facts  were  re- 
cited in  its  Judgment  ^is  was  a  substan- 
tial compliance  with  the  statute  and  a  sub- 
stantial compliance  as  we  have  seen  Is  all 
that  Is  necessary.  Gribbs  T.  Benedict  su- 
iwa;  Chapman  &  Dewey  Land  Ca  v.  Wilson, 
120  S.  W.  891. 

Therefore,  the  circuit  court  onA  In  sus- 
taining the  demurrer  to  the  petition,  and  the 
Judgment  is  reversed  and  the  cause  remand- 
ed for  further  proceedings  not  Inconsistent 
with  this  opinion. 


PARAOODLD  &  U.  R.  Oa  v.  SMITH. 
(Supreme  Court  of  Aifcansas.   Jan.  17,  1910J 

1.  EVIDBHCB  (f  904*)— WKXaHZNG  BVIOKSC^ 

Cbedibilitt. 

Hie  falsity  of  testimony  may  be  detemin- 
ed  by  all  the  facts  and  circumatancea  proved, 
though  It  is  not  directly  contradictory. 

[Ed.  Note.— For  other  cases,  see  Bridaice, 
Cent  Dig.  8  2431 ;  Dec.  JXgTi  S94.*] 

2.  Patubnt  (8  36*}— iNTXimoir  of  Pahies. 

Where  tbere  are  two  separate  accounts  be- 
tween tbe  parties,  the  applicatioa  of  a  paj- 
ment  which  could  be  applied  to  either  account 
Is  determined  by  the  intention  «t  the  parties. 

[Ed.  Note.— For  other  cases,  see  Farment 
Cent.  Dig.  I  99;  Dee.  Dig.  i 

8.  Patueitt  (I  75*)  —  BumciBNOT  of  Evx- 

OENCE. 

In  an  action  for  work  done  for  defendaot, 
in  which  be  claimed  that  a  payment  made  by 
another,  for  whom  plaintiff  had  also  woiked,  and 
who  made  special  payments  on  defendant's  ac- 
count as  well  as  his  own,  was  made  on  defend- 
ant's account  so  as  to  diadiarge  Its  indebtedness 
to  plaintiff,  evidence  held  to  sustain  a  findinz 
that  the  payment  was  made  on  the  account  (u 
such  other,  and  not  of  defendant 

[Ed.  Note.- For  other  cases,  see  PaymeoL 
Cent  Dig.  1  239;  Dea  Dig.  i  7S.*J 

Appeal  from  Circuit  Court  Mississippi 
County;  Frank  Smitb,  Judge. 

Action  by  D.  A.  Smith  against  the  Para* 
gould  &  Memphis  Railroad  Company.  From 
a  Judgm^t  for  plalntUf,  defendant  appeals. 
Affirmed. 

J.  H.  Bradley  and  M.  P.  Huddleston,  for 
appellant  T.  A.  Turner  and  Taylor  &  Little^ 
for  appellee. 

FRAITBNTHAL,  J.  This  was  an  actios 
Instituted  by  D.  A.  fimKb,  who  was  tbe 
plaintiff  below,  to  recover  the  sum  of  IS^iO 
for  woric  done  for  tte  defendant  Tlu!  de- 
fendant pleaded  payment 

The  defendant  1^  written  contract  employ- 
ed the  plaintiff  to  clear  and  grade  187  sta- 
tions of  its  right  of  way  and  agreed  to  pay 
him  therefor  flO  per  statltm;  and  later  It 
employed  htan  to  make  2,000  ties  for  which 
It  agreed  to  pay  12  cents  per  tie.  It  was  ad- 
mitted  that  the  plaintiff  had  performed  all 
this  work.  The  defendant  was  engaged  hi 
building  to  Its  main  line  of  railroad  a  spur 
track  which  extended  to  a  large  body  of  tlm- 
bw  land,  and  which  was  owned  by  the  De- 
catur Egg  Case  Company,  a  for^gn  corpora- 
tion with  ite  d<milclle  at  Decatur,  Ind.  A 
short  time  after  mterlng  Into  the  above  con- 
tractB  with  the  defendant  the  plaintiff  al- 
tered into  a  contract  with  said  Decatur  Egg 
Case  Company  by  which  he  agreed  to  do  log- 
ging for  that  corporatton,  and  under  said 
contract  performed  work  tor  It  Tbe  two 
corporations  wore  separate  uid  distinct  bat 
by  arrangements  made  between  than,  the 
Decatur  Egg  Case  Company  made  payments 
to  the  plaintiff  for  the  dtfendant  upon  tbe 
woric  done  by  him  for  defendant ;  and  It  al* 
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BO  made  paym^ta  from  time  to  time  to 
plaintiff  for  the  work  done  by  him  for  this 
latter  corporation  npon  said  lofnflng  con- 
tract. The  plaintiff  admitted  that  he  had  re- 
ceived from  the  defendant  throngh  the  De- 
catur Egg  Oase  Company  the  sum  of  $1,800. 
This  sum  waa  paid  by  three  drafts.  The 
first  two  drafts  were  for  $500  each  and  were 
signed  by  the  Decatnr  Egg  Case  Company 
and  made  payable  to  the  order  of  plaintiff 
and  were  drawn  on  the  Decatnr  Egg  Case 
Company  at  Decatnr,  Ind.  In  one  of  the  drafts 
It  was  written  that  It  was  giren  for  cutting 
right  of  way,  and  in  the  other  that  it  was 
given  tor  building  spur.  The  third  draft 
waa  executed  for  $1,40(K  and  was  also  sign- 
ed by  the  Decatnr  Bgg  Case  Company  and 
drawn  on  the  same  company.  It  however 
stated  that  $800  of  the  draft  was  paid  on 
the  account  of  ttte  switch  contract  and  $600 
on  the  account  of  the  logging  contract  A 
tew  days  aft«  this  the  Decatnr  Egg  Case 
Company  gave  to  the  plaintiff  a  draft  on  the 
sanie  drawee  for  $^.80.  This  draft  waa 
made  payable  to  the  order  of  the  Crescent 
GommlBSlon  Oomiwny,  and  in  the  draft  It 
stated  that  tt  was  for  teed  account  of  plain- 
tiff, and  also  stated  therein  the  following: 
**(9iarge  to  timber.**  This  draft  was  used  by 
plaintiff  in  paying  for  a  car  load  of  teed 
stuff  which  he  had  purchased  from  said 
Crescent  Commlsidon  Company.  It  is  eon- 
tended  by  the  defendant  that  Ods  payment 
by  the  above  draft  for  $352.80  whs  made 
tax  the  defendant  and  should  be  applied  up- 
on  the  account  of  the  plaintiff  with  the  de- 
fendant for  clearing  said  right  of  way  and 
making  said  ties.  It  Is  contended  by  the 
plaintiff  that  this  draft  was  given  to  him  In 
payment  npon  the  account  and  contract 
which  he  had  with  the  Decatnr  Egg  Case 
Company  for  legf^ng.  The  sole  question  in- 
volved In  this  case  Is:  To  which  of  these 
accounts  should  this  payment  be  applied? 
For  if  it  shall  be  applied  to  the  account  be- 
tween i^alntlff  and  defendant  it  will  more 
than  pay  the  balance  ot  $310,  whlch^is  the 
largest  amount  which  the  plaintiff/ undw 
his  admission,  can  In  ai^  event  claim  to  be 
due  to  him  by  the  defendant  But  If  this 
draft  for  $352.80  shall  be  applied  upon  the 
account  of  plaintiff  with  the  Decatur  Egg 
Case  Company  then  according  to  the  nncon- 
troverted  teettmony  tn  the  case  the  defend- 
ant Is  Indebted  to  the  plaintiff  In  the  sum 
of  $310  and  interest 

The  cause  was  tried  by  a  jury  which  re- 
turned a  verdict  In  favor  of  plaintiff  for  the 
sum  of  $310  and  Interest  The  defendant 
did  not  In  13ie  lower  court  and  does  not 
here,  complain  at  any  Instrnctlon  given  or 
refused  by  -the  drcnlt  court  So  that  the 
sole  question  to  be  determined  upon  this  ap- 
peal Is  whether  or  not  there  Is  sufficient  evi- 
dence to  sustain  the  verdict  of  the  jury. 
The  plaintiff  was  performing  work  for  these 
two  eorpocatlons  under  separate  contracts. 
For  the  defendant  ho  was  clearing  Its  right  of 


way  and  making  ties;  and  he  was  logging 
for  the  other  corporation.  While  the  Deca- 
tur Egg  Case  Company  was  making  pay- 
ments npon  these  two  accounts,  it  was  mak- 
ing the  payments  upon  one  account  for  the 
defendant  and  charged  such  payments  to 
the  defendant;  and  on  the  other  account  It 
made  the  payments  for  Itself.  The  two  ac- 
counts were  therefore  distinct  and  separate. 
The  manager  of  the  defendant  testified  that, 
when  the  draft  for  $1,400  was  given,  the 
plaintiff  spoke  to  him  relative  to  the  amount 
due  by  him  to  the  Crescent  Commission  Com- 
pany for  the  feed,  and  that  he  stated  to  the 
plaintiff  that  when  draft  was  given  for  the 
amount  ot  that  item  it  would  pay  off  all  due 
by  the  defendant  to  platntlfl,  and  that  plain- 
tiff assented  thereto.  It  is  urged  by  counsel 
for  defendant  that,  because  this  testimony 
was  not  denied  or  contradicted  by  the  direct 
and  express  words  ot  the  plaintiff  in  his  tes- 
timony, the  uncontroverted  evlden<»  shows 
that  tills  payment  was  applied  upon  the  ac- 
count of  defendant  The  plaintiff  testified  in 
the  case  before  the  manager  of  defendant^ 
and  he  was  not  qnestloned  relative  to  these 
statemente  afterwards  testified  to  by  said 
manager,  and  he  was  not  called  hi  rebuttal. 
But  the  platotlff  had  a  right  to  rely  npon  all 
the  facts  and  circumstances  adduced  in  evi- 
dence; and,  If  those  facts  and  circumstan- 
ces and  the  effect  of  his  own  testimony  tend- 
ed to  nmtradict  the  testimony  ot  said  maur 
ager  of  defendant  In  r^ard  to  these  state- 
ments. It  was  not  necessary  for  the  plato- 
tlff to  specifically  deny  them.  An  issue  can 
be  established  by  all  the  tacts  and  circum- 
stances proved  in  a  cause,  and  the  falsity 
of  testimony  may  be  established  by  the  same 
character  of  evidence. 

Accordtog  to  the  -evidence  adduced  on  the 
part  of  the  plaintiff  the  draft  for  $1,400  was 
given  In  payment  upon  both  accounte;  $800 
ot  It  npon  the  account  of  the  plaintiff  with 
the  defendant,  which  was  spe(dflcally  named 
to  the  draft  as  the  switch  account,  and  $600 
of  It  upon  the  account  of  the  Decatur  Bgg 
Case  Company,  which  was  named  to  the  ac- 
count and  known  as  the  "timber  account" 
At  the  time  this  draft  was  given  the  plain- 
tiff  had  cleared  180  stotlons  of  the  right  ot 
way  for  defendant;  tor  that  amount  ot 
work  under  the  cimtract  defendant  was  due 
to  platotUt  $1,800.  Defendant  had  priat  to 
that  time  paid  to  plaintiff  two  drafte  amount- 
ing to  $1,000;  so  that  at  the  time  of  glvtog 
this  third  (h»ft  it  owed  plaintiff  $800;  and 
hy  this  draft  it  paid  to  plaintiff  that  sum. 
At  that  time  platotlff  had  not  made  any  ties; 
so  that  when  this  third  draft  was  given  and 
accepted  it  owed  nothing  to  platotlff.  The 
plaintiff  testified  that  accordli^  to  their  cus- 
tom ot  doing  the  bnstoess  the  defendant  nev- 
er paid  him  to  advance.  Three  days  after 
tiie  dsaft  for  $1,400  was  paid  to  platotiff, 
tiie  draft  for  $352.80  was  ^ven.  When  this 
last  draft  was  given,  the  platotlff  had  an  ac- 
count with  the  Decatnr  Egg  Case  Company, 
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which  mu  nnwttledf  and  the  accoant  be- 
tween that  corporation  and  plaintUE  Is  atlll 
nnsettled;  and  the  plaintiff  teatlfled  that  thlB 
latter  corporation  is  now  indebted  to  him  In 
a  large  amount  after  the  account  with  It  Ib 
credited  with  this  $352m  When  this  draft 
for  9352.80  was  giTen.  the  manager  of  the 
Decator  Egg  Oase  Company,  who  ezecnted 
It,  wrote  in  it  that  it  was  for  feed  and 
"charge  to  timber."  The  contract  and  ac- 
count which  plaintiff  had  relative  to  timber, 
and  which  was  known  and  called  by  the 
parties  as  the  "timber  account,**  was  solely 
with  the  Decatur  Egg  Case  Oompany;  and 
this  draft,  the  application  of  which  is  In  dis- 
pute, specifically  stated  that  It  should  be 
chaiged  to  the  timber  account,  which  was 
the  account  of  the  Decatur  Egg  Case  Com- 
pany with  plaintiff. 

When  there  are  two  separate  accounts  be- 
tween parties,  and  a  payment  Is  made  which 
conld  be  applied  to  either,  the  application  of 
silch  payment  la  determined  by  tiie  intention 
of  the  parties.  Without  going  farther  into 
the  details  of  the  testimony  of  the  case,  we 
think  it  sufficient  to  say  that  we  are  of  the 
opinion  that  there  wag  some  substantial  erl- 
ieace  showing  that  the  Decatur  Egg  Case 
Company  and  plaintiff  Intended  that  this 
draft  for  $302.80  should  be  applied  xqKrn  the 
timber  account  of  the  plaintiff  with  the  De- 
catur Egg  Case  Company. 

The  judgment  is  affirmed. 


ASHLE;  7.  ASHLEY  et  aL 
(Sapreme  Court  of  Arkansas.  Jan.  17,  1910.) 

Deeds  (§  61*)— Sates  (|  146*)— Delivebt— 

Conditions. 

Deeds  and  bills  of  lale  executed  bj  one  to 
his  heirs  in  antldpation  of  death.  Intended  as 
a  diTlsfon  of  hia  estate,  and  handed  to  a  xrantee 
to  be  placed  in  a  chest,  and  there  to  remain  sub- 
ject to  the  grantor's  control  until  his  death  and 
then  to  be  delivered,  but  not  intended  to  become 
effective  In  the  event  ot  hin  recoveiy,  aze  In> 
effective  to  pass  title  on  his  death. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  {  141;  Dec.  Dig.  S  61;*  Sales,  Gent  Dig. 
I  S44 ;  Dec  Dig.  i  146.*J 

Appeal  from  Circuit  Court,  Calhoun  Coun- 
ty; G.  W.  Hays,  Judge. 

Action  by  William  Ashley  and  others 
against  Charles  Ashley.  From  a  judgment 
for  plaintiffs,  defendant  appeals.  Kerersed. 

Thornton  ft  Thornton  and  Powell  &  Tay- 
lor, for  appellant  Po<^e  &  Whitehead*  for 
ap^llees. 

BATTIiE,  J.  Upon  an  agrennoit  in  wrltr 
Ing  entered  Into  by  the  parties  to  this  action 
certain  Issues  hereinafter  appearing  were 
submitted  to  and  decided  by  the  CaIh<HiD 
circuit  court   KIrby'S  Digest,  |S  6280-6282. 

The  following  Instruments  of  writing  were 


signed  and  acknowledged  by  Fink  AsU^  in 
bis  lifetime: 

"Warranty  Deed. 
"Know  all  men  by  these  presents: 

"That  I,  Pink  Ashley,  for  and  In  consider- 
ation of  the  sum  of  three  hundred  ($300.0(^ 
dollars,  to  me  paid  by  Cbarile  and  Will  Ash- 
ley, receipt  of  which  Is  bereby  acknowledg- 
ed, do  bereby  grant,  bargain.  Bell  and  con- 
vey unto  the  said  Charlie  and  Will  Aahlej, 
and  unto  their  heirs  and  assigns  forever  tlie 
following  lands,  lying  In  the  county  of  Cil- 
honn  and  State  of  Arkansas,  to-wlt: 

rrhe  S.  E.  %  of  S.  W.  >4  of  the  E.  E.  14 
of  section  nineteen  (19),  all  In  township  fonr- 
teen,  South  range  fifteen  (15),  west  contain- 
ing 10  acres.  Also  the  South  ^  of  the  N. 
B.  ^  of  the  N.  E.  ^  the  southeast  fourth 
of  the  N.  B.  East  %  of  the  S.  K.  14.  al> 
In  section  fourteen  (14)  South  of  range  fif- 
teen (IS),  West,  containing  in  an  140  acres 
more  or  less,  at  my  death. 

"To  have  and  to  hold  the  same  unto  the 
said  Charlie  and  Will  Ashley,  and  unto  tb^r 
beirs  and  assigns  forever,  with  all  appnr- 
tenances  thereunto  belonging.  I  hereby  cov- 
enant with  the  said  Charlie  and  Will  AsUej 
that  I  will  forever  warrant  and  defend  the 
title  to  said  lands  against  all  lawful  claims 
whatevOT. 

"Witness  our  hands  and  seals  on  this  6tb 
day  of  Sept  1906. 

bis 

"Pink    X    A8hl«y.  [SeaLr 
mark 

"Warranty  Deed. 

"Know  all  men  by  these  presents: 

"That  I,  Pink  Ashley,  for  and  In  consid- 
eration of  the  sum  of  ($100.00)  one  hundred 
dollars,  to  me  paid  by  Dora  Strong,  rece^it 
of  which  Is  hereby  acknowledged,  do  hereby 
grant,  bargain,  sell  and  convey  unto  the  said 
Dora  Strong  and  unto  her  heirs  and  assisus 
forever,  the  following  lands,  lying  In  the 
county  of  Calhoun  and  State  ot  Arkansast 
to-wl*! 

"The  S.  B.  %  of  the  S.  W.  %  of  eecUon 
five,  township  fourteen  (14),  South  range  fif- 
teen (15),  WMt,  containing  40  acres  less  one 
acre  In  the  southeast  comer  bo  long  as  used 
for  school  purposes.  Also  less  as  much  pioe 
timber  as  Charlie  or  I  may  need,  for  build- 
ing purposes,  at  my  death. 

"To  have  and  to  hold  the  same  unto  the 
aald  Dora  Strong  and  unto  her  heirs  and  as- 
signs forever,  with  all  appurtenances  there- 
unto belonging.  And  I  hereby  covenant  with 
the  said  Dora  Strong,  that  I  will  forever 
warrant  and  defend  the  title  to  said  lands 
against  all  lawful  claims  whatever. 

"Witness  our  hands  and  seals  on  this  6th 
day  of  September,  1906. 

his 

"Pink    X    Ashley.  [Seal.r 
mark 


•For  otbOT  caua  sm  same  toplo  and  smUoq  NUMBER  in  Dm.  *  Am.  Diss.  U07  to  data,  ft  B«ort«r  ladcm 


Digitized  by 


Google 


Arkj 


ASHLEY  V.  ASHLEY. 


779 


*^UI  of  Sale. 
**9-6-06,  LocQSt  Baroa,  Arkansas. 
"For  and  In  consideration  of  seventy-flve 
dollars  paid  to  me  by  Will  Ashley,  receipt 
of  whicb  is  hereby  acknowledged,  I  do  here- 
by grant,  bargain,  and  sell  unto  Will  Ash- 
ley the  following  stock,  to-wlt:  One  Clay 
Sank  mare  about  bIx  years  of  age,  14  hands 
blgh,  one  black  cow  and  yearling,  marked 
crop  and  split  In  each  ear,  branded  with  P 
on  left  dioulder  and  hip,  the  said  Will  Ash- 
ley is  to  hare  and  to  hold  ttie  above  named 
stock  for  the  amount  named  at  my  death. 

hiB 

"Pink  X  Ashley. 
Burk, 

"Witnesses: 
'*John  Bosh, 
liu 

"H.  X  Bowla" 
mark 

"Bill  of  Sale. 

"For  and  In  consideration  of  ($20.00)  twen- 
ty dollars,  to  me  in  hand,  paid  by  Dora 
etrong,  receipt  of  which  Is  hereby  acknowl- 
edged, I  do  hereby  grant  and  sell  to  Dora 
Strong,  one  iMrown  cow  and  calf,  cow  mark- 
ed crop  and  split  In  each  ear  also  'branded 
on  left  shoulder  and  hip  with  letter  P,  to 
have  and  to  hold  same  for  the  abore  nam- 
ed at  my  death. 

hiB 

**Pink  X  Ashley, 
mark. 

'*  Witnesses; 
"John  Bnsb. 
his 

"H.   X  Bowie.'* 
mark 

Bid  these  deeds  and  bills  of  sale  ever  be- 
come operative?  The  circuit  court  held  that 
they  did. 

The  issues  In  the  case  were  submitted  to 
the  court  upon  the  deeds,  acknowledgments 
of  the  same,  and  the  bills  of  sale,  and  an 
agreed  statement  In  writing  as  to  the  testi- 
mony of  D.  R.  Furr  and  Charles  Asiiley  in 
a  certain  matter  before  the  Calhoun  probate 
court,  which  is  as  follows: 

v.  R.  Furr,  a  justice  of  the  peace,  testi- 
fied before  said  court  as  follows: 

"Pink  Ashley  some  two  weeks  previous  to 
his  death,  but  while  of  sound  mind  and  pos- 
sessed of  all  his  reasoning  faculties,  sent 
for  the  said  D.  R.  Furr  to  come  to  his  home, 
and,  after  arriving  there,  that  the  said  Pink 
Ashley  stated  to  the  said  D'.  R.  Furr  that  he 
desired  to  make  a  disposition  of  his  prop- 
erty between  bis  respective  heirs  that  there 
might  not  be  any  trouble  or  litigation  after 
his  death;  that  the  said  Furr  advised  falm 
as  to  his  real  property  it  would  be  necessary 
to  make  and  execute  deeds  to  his  respective 
heirs  to  that  portion  of  the  land  that  he  de- 
sired them  to  have;  that  said  Ashley  made 
a  division  of  Ub  land  between  each  of  his 


heirs ;  and  that  tbe  said  Fnrr  prepared 
deeds  to  the  same  land,  and,  after  said 
deeds  were  ^ned,  said'  Furr  took  the  ac- 
knowledgment thereto,  and  that,  ss  to  the 
personal  property,  bills  of  sale  were  prepar- 
ed by  the  said  Furr,  signed  by  the  said  Ash- 
ley and  acknowledged  by  the  said  Forr,  and 
that  after  said  deeds  and  bills  of  sale  had 
been  signed  and  acknowledged  and  tamed 
over  to  the  said  Ashley  and  by  the  said  Furr 
that  the  said  Pink  Ashley,  deceased,  handed 
the  same  to  Chas.  Ashley,  and  said  to  him 
to  place  the  de^s  and  bills  of  sale  in  his 
chest,  and  that  immediately  alter  his  death 
that  said  d£eds  and  bills  of  sale  he  deliv- 
ered to  his  respective  heirs  to  whom  they 
bad  been  executed. 

'*That  Chas.  Ashley  testified  before  the  pro- 
bate  court  at  tlie  same  time  and  place  that 
his  ta.thee  Pink  A^ley  handed  him  the 
deeds  and  bills  of  sale  and  told  him  to  place 
them  in  his  chest,  bat  that  he  never  gave 
blm  any  direction  to  deliver  them  to  the 
heirs  of  said  estate  as  testified  to  by  Fnrr, 
and  that  he  had  never  delivered  them  to 
any  one  until  filed  as  evidence  in  this  case 
with  the  clerk,  and  that  immediately  after 
the  death  of  his  father  he  took  out  letters 
of  administration  on  said  estate." 

The  deeds  and  bills  of  sale  mentioned  In 
the  testimony  set  out  above  are  the  deeds 
and  bills  of  sale  copied  In  this  opinion.  In 
the  first  deed  Charlie  and  Will  Ashley  are 
named  as  grantees,  and  in  the  second  Dora 
Strong,  and  in  the  bills  of  sale  Will  Ashley 
and  Itora  Strong.  They  were  executed  by 
Pink  Ashley  about  two  weelis  before  his 
death,  and  were  intended  to  be  a  division 
and  conveyance  of  his  property  to  and  be- 
tween his  prospective  heirs,  but  were  not 
to  operate  as  a  will.  Bunch  v.  Nicks,  50 
Ark.  367,  7  S.  W.  563.  They  were  not  deliv- 
ered to  any  one  for  the  heirs,  but  were  hand- 
ed to  Charles  Ashley,  not  to  hold,  but  to  be 
placed  in  a  certain  chest  (whether  of  Charles 
or  Pink  Ashley  la  not  specified,  but  the  pre- 
sumption is  of  the  latter),  and  there  to  re- 
main until  his  death,  when  the  instruments 
were  to  be  delivered  to  those  named  therein 
as  grantees.  The  instruments  were  execut- 
ed In  anticipation  of  his  death,  and  were 
obviously  not  intended  to  become  effective 
in  the  event  he  recovered.  Charles  Ashley 
was  not  authorized  to  possess  or  exercise 
any  control  over  them  in  Pink  Ashley's  life- 
time. Tbey  were  to  operate  as  a  division  of 
his  estate  In  the  event  he  died  and  were  sub- 
ject to  his  dominion  so  long  as  he  lived. 
They  were  not  delivered  In  his  lifetime  and 
never  took  effect  or  l>ecame  operative.  Rus- 
sell T.  May,  77  Ark.  89,  90  S.  W.  617;  La 
Cotts  V.  Quertermous,  84  Ark.  610, 107  S.  W. 
167. 

Judgment  reversed  and  the  cause  remand- 
ed, with  directions  to  the  court  to  enter  a 
judgment  In  accordance  with  this  opinion. 
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PABMEBS'  UNION  GIN  &  MIIXING  00.  t. 

SEITZ  et  a1. 
(Supreme  <^>urt  of  Arkansas.    Jan.  17,  1910.) 
ExEHPTions  <{  61*)— Pbopebtt  and  Bights 

BXBUPT— IKTEBEST  IN  JUDGMENT. 

Under  a  oonstitaUonal  provisioD  aHowing 
an  exonptlon  of  $000,  a  debtor  who  fa  a  mem- 
ber of  a  firm  ovumg  a  jadgment  for  £472,  whicb 
is  aj]  the  property  owoed  b7  the  debtor,  is  en- 
titled to  hold  one-half  of  tlie  same  as  exempt 
[Bd.  Note.— For  other  cases,  see  Exemptions, 
Oent.  Dig.  H  83-«7 ;  Dec.  Dig.  i  61.*J 

Appeal  from  Greene  Chancery  Court ;  Ed- 
ward D.  BobertsoD,  Chancellor. 

Action  by  the  Farmers'  Union  Gin  &  Mill- 
ing Company  against  W.  L.  Selt^  and  otbers. 
From  a  decree  dismissing  plaintiff's  complaint 
an  appeal  is  taken.  Ai&rmed. 

Johnson  &  Buir,  tor  appellant 

BATTLB;  J.  Farmers'  Union  Gin  ft  Mill 
htg  Company,  a  corporation,  brought  salt 
against  W,  L.  Belts,  A.  D.  Grayson,  Geoi^e 
W.  Cox,  and  iho  St  Lonls  SouthveBtem 
Ballway  Company  In  the  Greou  chancery 
court  It  alleged  that  It  commenced  an  ac- 
tion on  the  20th  day  of  December,  1907,  be- 
fore a  justice  of  the  peace,  against  the  de- 
fendant SeitK  to  recover  the  sum  of  $08,  and 
recovered  a  judgment  against  him  for  that 
amount;  and  on  the  14th  day  of  January. 
1908,  sued  out  before  said  Jnsttoe  of  the 
peace  a  writ  of  garnishment  against  the  St 
Louis  Sontbvestera  Bailway  Company,  com- 
manding the  garnishee  to  appear  before  the 
Justice  of  the  peace  <hi  the  26th  day  of  Feb- 
ruary, 1908,  to  answor  what  goods,  diattels, 
moneys,  credits,  or  effects  It  had  In  iU  hands 
belraigtog  to  Selts,  to  vhich  It  answered 
that  on  the  ITtfa  day  of  February.  1906, 
the  defendants,  Grayson  and  Belts,  as  part- 
ners, recovered  a  Jndgmoit  In  the  Greene  clz^ 
cult  court  against  It  for  $422.78.  And  plain- 
tiff further  alleged  that  the  judgmoit  now 
amounts  to  $472,  and  that  Setts  Is  the  owner 
of  <me-half  thereof,  and  was  on  the  20th  day 
of  December,  1907,  and  has  been  continuously 
since  that  date  to  the  present  time,  wholly 
and  totally  Insolvent  and  has  no  property 
whatsoever,  either  real  or  personal,  out  of 
which  satisfaction  of  the  above  Judgment 
conid  be  made,  except  the  Interest  of  Belts 
In  Oie  Judgment  recovered  against  the  rail- 
way company.  And  It  (plaintiff)  ufced  for 
a  Judgmmt  against  Selts  for  $98  and  Inter- 
est and  costs  of  action,  and  a  decree  charg- 
ing the  Interest  of  Belts  In  the  judgment  for 
9^72  against  the  railway  company,  with  the 
payment  of  the  judgment  "In  favor  of  i>laln- 
tiff  so  to  be  rendered";  and  that  the  rail- 
way company  be  ordered  and  adjudged  to 
pay  plaintiff  out  of  the  judgment  against  it 
In  favor  of  Seltz. 

Grayson  answered  and  said  that  the  total 
amount  of  the  Judgment  rendered  against 
the  railway  company  is  $516.16,  from  which 


Is  to  be  deducted  $211.05.  leaving  $30S.lO  to 
be  divided  equally  between  defendants,  Gnj^ 
son  and  Belts,  the  latfeer'a  half  being  $162Ji3i 

The  raUway  company  answered,  and  ad- 
mitted the  Issuance  of  the  writ  of  gamlsb- 
ment  and  Its  answer  to  the  sam& 

The  defendant  Selts,  after  giving  notice  to 
plaintiff  of  his  Intention  to  file  a  ■(^edele 
claiming  his  exefflptlons,  did  so,  and  stated 
that  he  was  a  resident  <tf  the  state  of  Aiv 
kansas,  and  a  married  man  and  the  head  of 
a  family,  and  that  he  Is  the  ownw  of  tbe 
fbllowlng  described  iwoperty  ta  addltiaa  to 
the  wearing  appar^  of  himself  and  family, 
to  wit  a  one-half  Interest  in  a  certain  Jndg- 
ment  recorded  by  himself  and  A.  D.  Gray- 
son, as  partners,  against  the  St  Lonls  Sonth- 
westem  Bailway  Cmnpany,  the  amount  dns 
him  on  account  thereof,  after  paying  costs 
and  attom^'s  fee^  being  $152.55,  and  claim- 
ed the  same  as  exempt  from  ^umlsluneDt 
or  order  of  court  in  this  suit ;  and  he  ap- 
pended to  such  schedule  an  alBdavit  In 
which  he  swore  that  the  schedule  onbraced 
all  of  his  property  of  every  kind,  esxept 
wearing  appard  himself  and  family,  and 
that  the  pers<mal  property  claimed  as  enmpt 
does  not  exceed  In  value  the  sum  ct  $S00, 
and  that  he  Is  a  married  man  and  tbe  bead 
of  a  temlly  and  a  resident  of  the  stste  of 
Arkansas;  and  that  the  Judgment  In  fovor 
of  plaintiff  is  for  debt  due  upcn  cmtract 

Plaintiff  demurred  to  the  schedule  0)  be- 
cause the  chancery  court  had  no  Jnrladlis 
Hon  to  hear  and  determine  defendant  right 
to  schedule  his  personal  pr<verty  in  this  suit 
(2)  Because  tbe  schedule  shows  upon  Its  face 
that  it  is  an  attanpt  to  schedule  his  Inter- 
est In  an  unsettled  partno-shlp  fund.  Be- 
cause the  affidavit  attached  to  tbe  sdwdole 
Is  InsufBdait  In  law. 

The  court  upon  final  hearing  overmled 
tbB  demurrer,  and  found  that  the  railway 
company  had  paid  into  court  the  amount  of 
the  Judgmmt  due  from  It  to  the  defendants, 
A.  D.  Grayson  and  Will  Brits,  uid  that  tbe 
said  Will  Belts  Is  entitled  to  adiednle  and 
claim  as  exempt  the  part  due  him  as  against 
any  claim  or  right  of  tbe  plaintiff,  and  de- 
creed that  the  railway  company  be  discharg- 
ed from  any  liability  to  the  plaintiff  or  de- 
fendants, that  the  motion  of  plaintiff  be  dis- 
missed, the  schedule  filed  by  Selta  be  over- 
ruled, and  that  Belts  be  permitted  to  scbed- 
ule  the  fund  paid  into  court  against  idabi' 
turs  debt  and  that  such  fund  so  i»ld  be 
paid  to  Grayson  and  Seltz  as  their  Intoests 
may  appear,  and  dismissed  plalntllTs  onn- 
plalnt  for  want  of  equity?  The  plaintiff  ap- 
pealed. 

Under  the  Constitution  of  this  state  Belts 
was  and  Is  entitled  to  hold  epedflc  artldes 
of  hia  property  to  be  sriected  by  him,  not 
exceeding  In  value  $000  In  addltltm  to  tbe 
wearing  apparel  ot  himself  and  family,  ex- 
empt from  seizure  on  attachment  or  sale 
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on  execntlon,  or  other  proceea  from  any  court 
on  debt  by  contract  His  selection  of  ex- 
emption la  not  confined  to  any  particular 
prc^ierty.  If  It  be  in  partnership  property 
he  Is  oitltled  to  select  It  when  It  Is  ascer- 
tained and  segregated.  Porch  t.  Arkansas 
Milling  Company,  66  Ark.  40,  4S  S.  W.  61, 
67  Am.  St  Rep.  895.  Appellant  alleged  In 
Its  complaint  that  one-balf  of  the  judgment 
for  $472  Is  all  the  property  owned  by  htm. 
That  is  an  admitted  fact  Whatever  amount 
that  may  be  it  Is  certain  that  it  Is  not  equal 
to  his  exemption.  He  claims  that  as  such, 
and  he  Is  entitled  to  it  Without  further  tn- 
Testlgatlon  or  proceedings  it  is  settled  that 
aj>ptilant*a  complaint  Is  without  equity. 
I>ecree  sfflrmed. 


CROSBY  T.  STATE. 
(Supreme  Court  of  Aransas.    Jan.  10,  1910. 
Dissenting  Opinion  Jan.  24,  1010.) 

1.  CanciHAi.  Iifcw  (i  1163*)— WiTifE8SES(|40*) 
— DiscBBnoTT  or  Codbt— CoxFnxnoT  of 

Witness. 

There  la  no  presumption  of  the  capacity  of 
a  witness  under  14  years  of  age  to  testlfjr;  the 

Jiaestion  of  bis  competency  being  for  the  trial 
adce's  discretion,  the  exercise  of  whldi  Is  not 
renewable,  in  absence  of  dear  abuse  or  mani- 
fest error. 

[E^  Note.— For  other  cases,  see  Criminal 
lAw.  Gent  Dig.  I  8062;  Dec.  Dig.  i  1153;* 
Witnesses,  Cent  Dig.  H  97,  98;  Dee;  Dig.  S 
40.*J 

2.  WimMBe  (I  40*)— COHPKIBErCt— AOB— 
CHILDBEIf. 

To  be  competent  as  a  witness,  a  child  must 
not  only  bare  anffident  intelligence,  bat  must 
appreciate  the  obligation  of  an  oath,  which  re- 
quires that  he  have  an  immediate  sense  of  re- 
sponsibility to  God  and  a  consdousness  of  the 
wrong  of  falsehood. 

[Ed.  Note.— For  other  cases,  see  Wltnessea, 
Cent.  Dig.  H  97,  08;  Dec  Dig.  |  4a*] 

8.  WrrNKSSKS  <i  40*)— Cohpetbmct  — Chil- 

DBKN. 

When  a  10  year  old  boy,  ofFered  as  a  wit- 
nesa,  stated  in  answer  to  a  direct  question  that 
it  was  wrong  not  to  tell  the  truth,  but  said  that 
be  did  not  know' what  would  be  done  with  him 
if  he  did  not  tell  the  truth,  and  he  was  not  ask- 
ed, and  did  not  stats^  anything  from  wbich  It 
could  be  Inferred  that  he  knew  of  the  danger  or 
wrong  of  perjury,  or  comprehended  the  sanctity 
of  an  oath,  he  was  not  shown  to  be  a  oompetent 
witness. 

[Sd.  Note.— For  other  eases,  see  Witnesses, 
C^t.  Dig.  H  97.  96;  Dee.  Dig.  1  40.*] 

4.  CsnnRAL  Law  (|  619*)  —  ConrESBioNs  — 
Confessions  While  in  Ccbtodt. 

Confessions  rolnntarlly  made  while  a  censed 

was  in  Jail  and  while  he  was  in  the  Jailyard 

were  property  admitted  in  evidence. 

[Bd.  Not&— For  other  cases,  see  Oilminal 

xAwy  Gent  Dir  I  HOT;  Dea  Dig.  I  610.*] 

McCulloch,  a  J.,  dissenting. 

Aifpeftl  from  Circuit  Court,  Conway  Coun- 
ty ;  Hugh  Barham,  Judge. 

Will  Crosby  was  couTlcted  of  mnrder  in 
the  flTBt  d^ree,  and  he  appeals.  Barersed 
and  remanded  for  new  trial. 


Sellera  ft  Sellers  and  Moore  &  Reid,  for 
appellant  Hal  L.  Norwood,  Atty.  Qm.,  and 
C.  A.  Cunningham,  Aaat  Atty.  Qem.,  for  the 
State. 

HART,  J.  WiU  Crosby  was  Indicted,  tried, 
and  convicted  In  the  Conway  circuit  court 
toT  the  crime  of  murder  in  the  first  degree ; 
and  has  duly  prosecnted  on  appeal  to  this 
court 

The  state  relied  for  a  conviction  upon  the 
confession  of  the  defendant  and  the  testi- 
mony of  Will  Howard,  a  little  negro  boy  10 
years  old,  who  was  a  witness  to  the  killing. 
No  evidence  was  adduced  In  btiialf  of  the 
defeudant  The  killing  occurred  in  Conway 
county.  Ark.  Both  the  deceased  and  the  de- 
fendant were  colored,  and  both  were  boys. 
The  witnesses  for  the  state,  except  the  sher- 
IfF,  stated  that  the  defendant  was  16  or  IT 
years  old.  The  sheriff  said  he  looked  to  be 
21  or  22  years  old.  The  killing  occurred  in 
the  nighttime,  and  the  weapon  used  was  a 
cane  hoe.  The  views  we  will  hereinafter  ex- 
press render  it  unnecessary  to  make  a  detail- 
ed statement  of  the  circumstances  of  the 
killing.  It  will  be  sufficient  to  say  that  the 
confession  made  to  the  sberlfF,  together  with 
the  testimony  of  the  boy  Will  Howard,  If 
competent  was  sufficient  to  warrant  a  ver- 
dict for  murder  in  the  first  degree. 

Counsel  for  d^endant  object  that  the  wit- 
ness Will  Howard  was  Incompetent  on  ac- 
count of  bis  tender  years,  and  his  Inability 
to  comprehend  the  nature  and  binding  obliga- 
tion of  an  oath.  The  examination  made  by 
the  court  Is  as  follows:  "Q.  What  is  your 
name?  A.  William  Howard.  Q.  Were  you 
Bwom  with  the  other  witnesses  a  while 
ago?  A.  Yes,  sir.  Q.  How  old  are  you?  A. 
Ten  years  old.  Q.  Do  you  know  what  It 
means  to  be  sworn?  A.  No,  sir.  Q.  Do  you 
know  what  you  mean  when  yon  hold  up  your 
hand  and  take  the  oath?  A.  Yes,  sir.  Q. 
What  is  it?  A.  Tell  the  truth.  Q.  If  you 
was  not  to  tell  the  truth,  what  would  be 
dpne  to  yon?  A.  I  don't  know,  sir.  Q. 
Would  It  be  wrong?  A.  Yes,  sir."  Where- 
npon  the  court  held  hUn  to  be  a  competent 
witness,  and  counsel  for  defendant  saved  ex- 
ceptlomi  to  the  ruling  of  the  court 

In  the  case  of  Warner  v.  State,  25  Ark. 
448,  the  court  held  that  in  criminal  cases  the 
common-law  rule  In  relation  to  the  compe- 
tency of  witnesses  bad  not  been  changed  by 
the  Code.  And  in  the  case  of  Flanagin  v. 
State,  25  Ark.  92,  the  rule  Is  stated  as  fol- 
lows: "As  to  children  there  Is  no  precise  age 
within  which  they  are  absolutdy  excluded, 
or  the  presumption  that  they  have  not  suf- 
ficient understanding.  At  the  age  of  14  all 
persons  are  presumed  to  have  common  dis- 
cretion and  understanding,  until  the  con- 
trary appears ;  but  onder  that  age  It  Is  not 
presumed.    Hence  Inquiry  should  be  made 
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as  to  tbe  d^ree  of  noderstandiiiK  which  the 
child  offered  bm  a  wltneas  possesBes;  and,  if 
he  appears  to  have  snfflclent  natural  intel- 
ligence, and  to  have  heen  bo  luBtmcted  as  to 
comprehend  the  nature  and  effect  of  an 
oath,  be  should  be  admitted  to  testify,  no 
matter  what  bis  age  may  be."  To  the  same 
effect,  see  1  Greenleaf  on  E^ridence  (15th 
Ed.)  i  367;  Underbill  on  Criminal  Evidence, 
i  205;  Wharton's  Criminal  Evidence  (8th 
Ed.)  SS  366-388;  1  Wlgmore  on  Evidence,  S 
608,  and  volume  8,  S  1820.  It  will  be  seen 
from  ttfe  above  autborltlee  that  under  the 
age  of  14  there  is  no  presumption  of  capacity, 
and  Inquiry  will  be  made  on  that  point  The 
question  of  bis  competency  Is  left  to  the  legal 
discretion  of  tbe  trial  Judge,  and*  in  the  ab- 
sence of  dear  abuse  or  manifest  error,  the 
Judicial  discretion  Is  not  reviewable. 

In  tbe  present  case  we  do  not  think  tbe 
examination  of  tbe  witness '  by  the  circuit 
Judge  was  sufficiently  comprehensive.  The 
child  must  not  only  have  Intelligence  enough 
to  uud^tand  what  he  is  called  upon  to  tes- 
tify abont,  and  the  capacity  to  tell  what  he 
knows,  but  be  must  also  have  a  doe  sense  of 
tbe  obligation  of  an  oath,  by  which  la  meant, 
as  we  deduce  from  tbe  authoiltleB,  supra, 
that  the  promise  to  tell  the  truth  must  be 
made  under  "an  immediate  sense  of  the  wl^ 
ness'  rei^Kmslbilltjr  to  God,  and  with  a 
conscientious  sense  of  tbe  wickedness  of 
fals^ood."  See,  also,  BouTler's  Law  Dic- 
tionary, p.  S29.  In  znswer  to  a  direct  ques- 
tion fb»  boy  stated  that  It  was  wrong  not  to 
tdl  tbe  truth,  but  also  said  that  be  did  not 
know  what  would  be  done  to  him  If  he  did 
not  tell  the  truth.  The  examination  proceed- 
ed no  further.  He  was  not  uiksA,  nor  did  he 
state,  anything  from  which  it  oould  be  infeiv 
red  tiiat  he  had  a  striBdent  s«ise  of  the  dan- 
ger and  wickedness  of  false  swearli^,  or  that 
he  comprebended  and  appreciated  tta  sancti- 
ty and  obligation  of  an  oath. 

Counsel  for  the  defendant  objected  to  the 
admission  of  the  evidence  ot  his  stetements 
as  made  to  Bherllf  Herrey  and  to  Geo. 
Brooks.  The  confession  to  Brooks  was  made 
while  the  dtfoidant  was  In  jail  and  that  to 
the  sheriff  was  made  at  a  later  date  in  the 
Jailyard.  The  record  shows  that  both  stete- 
ments were  voluntarily  made ;  and  tbe  state- 
men  tn  were  properly  admitted  In  evidence. 
Hammons  v.  State,  73  Ark.  495,  84  S.  W.  718, 
68  L.  R.  A.  234,  108  Am.  St  Rep.  66;  Young- 
blood  V.  State,  36  Ark.  35,  and  cases  dted. 

We  have  carefully  examined  the  Instruc- 
tions given  by  tbe  court,  and  find  them  to  be 
correct 

Counsel  for  defendante  urge  upon  us  as  a 
ground  for  reversal  certain  remarks  made  by 
tbe  prosecuting  attorney  in  bis  argument  to 
the  Jury,  but  this  assignment  of  error  will 
not  likely  occur  on  a  new  trial  and  need  not 
be  considered. 

For  the  error  in  holding  that  tbe  boy  Will 
Howard  was  competent  to  testify  under  the 


examination  as  disclosed  by  the  record,  the 
Judgment  will  be  reversed,  and  the  cause  n- 
manded  for  a  new  trlaL 

Mcculloch,  a  J.  (dissenting).  I  dlsIIke 
to  record  a  dissent  in  a  case  Involviug  human 
life,  but  It  seems  to  me  that  tbe  court  in 
holding  the  admission  of  tbe  child's  testi- 
mony to  be  reversible  error  Is  not  only  mak- 
ing a  misteke,  but  is  taking  a  badcward  step 
in  the  law  of  evidence,  which  la  a  field  in 
which  there  has  been  a  more  wholesome 
growth  than  In  any  other  branch  of  tbe  law. 
The  test  of  tbe  competency  of  chUdrra  un- 
der tbe  age  of  14  as  witnesses  in  criminal 
cases  is  that  they  must  be  found  on  examina- 
tion "to  have  sufficient  natural  intdllgence, 
and  to  have  been  so  instructed,  as  to  compre- 
hend the  nature  and  effect  of  an  oath." 
Flanagln  v.  Stete,  25  Ark.  92.  This  must  be 
left  largely  to  tbe  sound  discretion  of  the 
trial  Judge,  who  has  an  opportunity  to  see 
the  child,  and  Judge  of  the  degree  of  ibtelll- 
gence  which  It  possesses.  An  appellate  court 
should  not  disturb  the  trial  court's  exercise 
of  this  discretion,  unless  it  clearly  appears  to 
have  been  abused.  I  understand  this  to  be 
the  rule  universally  followed  by  all  appel- 
late courts. 

In  tbe  present  case  the  learned  trial  Jndze 
vouched  for  the  competency  of  tbe  child's 
testimony  by  bis  finding  as  to  the  latter's  In- 
telligence and  understanding  of  the  nature 
of  an  oath ;  and  there  Is  nothing  in  the  rec- 
ord to  show  that  tbe  finding  was  erroneons. 
The  child  on  bis  examination  declared  his 
belief  that  an  oath  meant  to  tell  the  truth, 
and  that  It  Is  wrong  not  to  do  so.  The  court 
beard  these  declarations,  and  observed  from 
the  appearance  of  the  child,  not  only  Its  de- 
gree of  intelligence,  but  the  sincerity,  with 
which  they  were  made.  We  ought  tber^ore, 
to  accept  tbe  finding  of  the  trial  Judge,  and 
in  failing  to  do  so  we  discard  his  exercise  of 
discretion,  when  no  abuse  appears.  It  Is 
true  tbe  child  said  he  did  not  know  what 
would  be  done  to  blm  if  he  failed  to  tell  the 
truth.  Whether  he  understood  tbe  question 
to  refer  to  future  punishment  or  to  that  to 
be  Immediately  Inflicted  by  tbe  court  for  per- 
jury we  do  not  know ;  but  doubtless  the  trial 
Judge  understood  what  tbe  child  meant 

Tbe  authorities  on  this  gnestlon  are  col- 
lected In  a  note  to  the  case  of  State  t.  Ifey- 
er,  135  Iowa,  507, 113  N.  W.  322,  124  Am.  St 
Rep.  291,  in  14  Am.  St  Eng.  Ann.  Gas.  p.  1, 
and  I  think  that  according  to  the  great 
weight  of  authority,  both  Elngllsh  and  Ameri- 
can, the  majority  has  reached  the  wrong  con- 
clusion In  reversing  the  Judgment  on  this 
point  I  nnderstend  the  effect  of  the  ded- 
slon  to  be  that  before  we  can  sustain  the 
ruling  of  a  trial  court  In  admitting  t&e  testi- 
mony of  a  child,  tbe  record  must  affirma- 
tively show  that  tbe  child  took  the  oath  un- 
der an  immediate  sense  of  responsibility  to 
God.  In  other  words,  that  his  answers  most 
affirmatively  show  that  be  has  an  InteUlsent 
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conception  of  Us  responsibility  to  God,  and 
takes  tbe  oath  under  a  sense  of  that  respon- 
sibility. This  Is  In  conflict  with  the  decision 
of  this  court  in  Flanagtn  r.  State,  supra, 
where  the  test  la  declared  to  be  snfflcl^t  in- 
telUgeace  and  a  capacity  to  comprehend  tbe 
nature  and  effect  of  an  oath.  I  think  this  is 
the  only  test  approved  by  the  great  weight 
of  authority.  It  seems  to  me  that  the  court 
falls  into  error  in  holding  that  the  recond 
mnst  affirmatively  show  the  capacity  of  tbe 
child.  In  Wheeler  t.  U.  S.,  1&9  U.  S.  623.  16 
Sup.  Ot  93,  40  li.  Ed.  244,  Judge  Brewer, 
speaking  for  the  court  on  the  admissibility 
of  the  testimony  of  a  child  witness,  said; 
**rhi8  depends  on  the  capacity  and  Intelll- 
cence  of  the  child,  his  appreciation  of  the 
difference  between  truth  and  falsehood,  as 
well  as  of  his  duty  to  tell  the  former.  The 
decision  of  this  question  rests  primarily  with 
the  trial  judge,  who  sees  the  proposed  wit- 
ness, notices  his  manner,  his  apparent  po»- 
sesaion  or  lack  of  intelligence,  and  may  re- 
sort to  any  examination  which  will  tend  to 
disclose  his  capacity  and  Intelllgoice  as  well 
as  his  understanding  of  the  obligations  of 
an  oath.  As  many  of  these  matters  cannot 
be  photographed  into  the  record,  tbe  decision 
of  the  trial  Judge  will  not  be  disturbed  on 
review  unless  from  that  which  is  preserved 
it  is  dear  that  it  was  erroneous.  *  *  *  Bo 
tar  as  can  be  judged  from  the  not  very  ex- 
tended examination  which  is  found  in  the 
record,  the  boy  was  intelligent,  nnderstood 
tbe  dlfferoice  between  truth  and  falsehood, 
and  the  consequences  of  telling  the  latter, 
and  also  what  was  required  by  tbe  oath 
which  he  had  taken.  At  any  rate,  the  con- 
trary does  not  appear."  Tbe  best  and  most 
concise  statement  of  the  rule,  and  one  fully 
sustained  by  the  authorities.  Is  found  In 
State  T.  Eeddlngton,  7  S.  D.  368,  64  N.  W. 
170,  as  follows:  "No  witness,  whether  child 
or  adnltf  is  required  to  be  able  or  willing  to 
dJsciiM  with  the  court  or  counsel  either  the 
fttct  OF  condition  of  a  future  state.  He  may 
even  hare  no  established  views  of  goieral 
theolf^.  He  Is  only  required  to  be  able  to 
distinguish  tbe  moral  HittetmeB  between 
right  and  wrong ;  and,  when  the  law  or  the 
court  says  he  must  understand  the  obliga- 
tion of  an  oath.  It  means  only  that  possess- 
ing such  ability  to  discriminate,  he  under^ 
stands  that  his  position  as  a  wltnem  Imposes 
upon  him  the  moral  and  legal  du^  to  tell 
only  what  Is  true.  Whether  a  witness  is  so 
qualified  is  left  In  the  first  instance  to  the 
discretionary  Jndgmmt  of  the  trial  conrt, 
after  infoimlng  Itsdf  by  proper  examlna- 
tion." 

Tbe  E«itnAy  Oourt  at  Appeals  In  a  rery 
reeeat  case,  In  passing  on  the  ruling  of  a 
trial  oourt  as  to  the  testimony  of  a  child, 
said :  '*His  evldoioe  was  clear,  and  showed 
mental  capacity,  understanding,  and  memory 
fuffldent  to  qualify  him.  It  appears  that  he 


was  conscious  that  the  oath  bound  him  to 
speak  the  truth,  and  he  knew  the  difference 
between  telling  the  truth  .and  telling  a  lie; 
It  did  not  disqualify  him  as  a  witness  that 
he  was  not  able  to  define  the  legal  obligation 
of  an  oath.  Whether  his  religious  training 
had  been  so  developed  that  he  comprehended 
his  responsibility  to  God  for  lying  was  not 
made  clear,  nor  was  It  material  as  affecting 
bis  competency."  Bright  t.  Commonwealth, 
120  Ky.  298,  86  S.  W.  627,  117  Am.  St.  Kep. 
690.  The  same  court  in  an  earlier  case  said : 
'*Tbe  intelligence  of  the  witness  Is  tbe  true 
test  of  competency,  and  that  must  be  de- 
termined by  the  court,  while  the  weight  to 
he  given  to  the  evidence  is  for  the  Jury.  A 
child  may  be  Ignorant  of  'God'  and  of  the 
evil  of  lying  and  of  the  punishment  prescrib- 
ed therefor,  both  here  and  hereafter,  and  yet 
have  sufficient  Intelligence  to  truthfully  nar- 
rate facts  to  which  its  attention  Is  directed.'* 
White  T.  Commonwealth,  96  Ky.  180,  28  S. 
W.  840.  The  Pennsylvania  court  in  a  case 
of  this  kind  said:  "It  seems  to  us  that  the 
crude  and  shadowy  beliefs  of  small  children 
concerning  God  and  the  hereafter  are  so  un- 
certain that  the  tests,  based  upon  religious 
Instruction,  even  though  given  by  the  trial 
judge  himself,  are  of  little  or  no  moment, 
and  should  rather  be  discarded  than  followed 
in  this  enlightened  age.  Tbe  whole  purpose 
of  the  trial  is  to  ascertain  the  truth,  and 
the  oath  Is  In  pursuance  of  that  object  If 
the  witness  understands  that  this  is  demand- 
ed and  that  punishment  will  follow  its  viola- 
tion. It  Is  sufficient  It  is  the  substance,  In- 
stead of  the  form,  that  is  required,  and,  if 
we  secure  this,  there  would  seem  to  be  little 
benefit  In  pursuing  the  shadow.  A  witness 
may  easily  show  intelligence  and  understand- 
ing without  being  asked  each  perfunctory 
question."  Commonwealth  v.  Furman,  211 
Pa.  649,  60  Atl.  1089,  107  Am.  St  Rep.  694. 

The  evidence  In  the  present  case  shows 
that  the  d^endant  is  guilty  of  tbe  horrible 
crime  of  which  he  was  convicted.  The  testi- 
mony of  the  child  witness  was  heard  by  the 
trial  judge,  who  pronounced  him  of  sufficient 
natural  Intelligence  and  of  sufficient  capacity 
to  comprehend  the  nature  and  effect  of  an 
oath.  The  trial  was  a  fair  one,  and  the  rec- 
ord Is,  I  think,  free  from  error,  and  the  Judg- 
meat  should  be  affirmed. 


HOGUB  V.  STATE. 
(Supreme  Court  of  Aikausas.   Jan.  17,  1910;) 

1.  Homicide  ({  2S8*>— Murdsb  in  the  Tam 

DEOBEE— EVIOKNCB— StnTICIBNOT, 

Evidence  held  to  support  a  conviction  ai 
murder  in  tbe  first  degree. 

[Ed.  Note.— For  other  cases,  see  Homidde, 
Dec.  Dig.  I  263.«] 

2.  Homicide  (S  234*)— UTnton— Evideitob. 

Proof  that  accused  and  decedent  went  away 
from  home  and  friends,  and  lived  together  in  a 
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deserted  cabin  In  the  woodSi  buntiog  and  trap- 
ping; that  accnsed  was  seen  leaTing  the  cabin 
flarly  one  morning;  that  about  two  months 
later  decedent's  decomposed  bod;  with  ninshot 
wonnds  in  the  head  was  found  in  the  cabin — es- 
tablished circumstances  which,  if  unexplained 
by  accaaed,  tended  to  establish  his  gt^t  of  mai^ 
der. 

[Ed.  Note^For  otiwr  cum,  m  Homicide, 
Dec.  Dig.  i  284.»] 

3.  Cbuinai.  Law  Q  678*)— Evidehce— Ad- 

uissibiutt, 

Since  proof  of  acts  not  tending  to  prove  or 
disprove  the  charge  is  inadmissible,  the  mere  ad- 
mission of  evidence  is  eouivalent  to  a  statement 
by  the  court  that  it  tends  in  some  degree  to  sus- 
tain the  issue,  though  Ita  weight  la  for  the  jary. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Dec.  Dig.  |  VtB.*] 

4.  Cbiuinal  Law  (||  763,  764*)— Instsuo- 
noNS— Weight  or  Evidence— "TIeitd." 

An  Instruction  that  certain  circumstances 
tended  to  establish  accused's  guilt,  but  were  not 
alone  sufficient  to  warrant  a  conviction,  was  not 
on  the  weight  of  the  evidence,  but  was  a  state- 
ment that  the  circumstance  might  be  considered 
In  determining  the  issue;  tae  word  "tend" 
meaning  to  move  in  a  certain  direction,  to  be 
directed  as  to  an  end,  object,  or  purpose. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  SI  1731-1748;  Dec  Dig.  K 
763,  764.* 

For  other  deflnitiona,  see  Words  and  Phrases, 
VOL  8,  pw  7814.} 

6.  CBnaNAi.  Law  (}  823*)  —  InsTBUonoNB — 
SiitoLiira  Out  Paxiicitub  Facts— Pbetu- 
DICIAI.  Ebbob. 

The  giving  of  an  Instruction  which  singles 
ont  a  circumstance  and  emphasizes  it  is  not 
prejudicial,  when  the  court  in  the  charge  directs 
the  jnry  to  consider  all  the  facts  proved,  and 
that  the  facts  most  Ih  consistent  with  each  oth- 
er, and  with  the  guilt  of  accused  to  warrant  his 
conviction. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dea  Dig.  I  828.*] 

6»  Criminal  Law  (J  761*)— Instbuctions— 

AaauMPTioN  of  Facts. 

An  iostructioD  that,  if  accused  has  made 
false,  improbable,  or  contradictoiy  statements  in 
attempting  to  explain  suspicions  circumstances, 
the  Juiy  may  consider  the  same,  Is  not  objec- 
tionable as  assuming  the  existence  of  suspicions 
circumstances  for  accused  to  explain,  hot  leaves 
the  Question  to  the  Jory. 

[Ei.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  761.*] 

7.  HOUICIDB  (8  144«)— MUBDBB— MOTITB, 

The  state  in  a  homicide  case  need  not  prove 
motive  to  establish  the  guilt  of  accused,  and  the 
fact  that  motive  Is  not  shown  is  not  a  circum- 
stance In  favor  of  Innocence,  though  the  absence 
of  motive  is  a  circumstance  to  be  considered 
with  other  facts  in  determining  guilt  or  Inno- 
cence. 

[Ed.  Note.— For  other  cases,  see  Homldde, 
Gent.  Dig.  |  261 ;  Dec  Dig.  f  144.*] 

Battle  and  Hart,  33.,  dissenting. 

Appeal  from  Circuit  Court,  Perry  County; 
Guy  Fulk.  Judge. 

Walter  Hogue  was  convicted  of  murder  In 
tbe  first  d^re%  and  he  appeals.  Affirmed. 

Walter  Hosne,  pro  se.  Hal  L.  Norwood, 
Atty.  Oen.,  and  C  A.  Cnnnlngtiam,  Asst 

Atty.  Gen.,  for  the  State. 


Mcculloch,  C  J.  Defendant,  Walter 
Hogue,  was  Indicted  by  the  grand  Jnry  of 
Perry  county  at  tbe  February  tean,  1908,  tot 
the  crime  of  murder  In  tbe  first  degree,  char- 
ging him  with  tbe  killing  of  Grover  Mlsner  la 
Perry  county  on  November  29,  1908.  The 
case  was  tried  at  the  August  term,  1909,  and 
he  was  convicted  of  mnrder  In  the  first  de- 
gree as  charged  In  the  indictment.  The  tes- 
timony adduced  by  the  state  tended  to  estab* 
llsh  the  following  state  of  facts: 

Defendant  lived  In  Scott  county.  Art,  and 
Mlsner  lived  In  Crawford  county  with  his 
mother,  and  he  raised  and  gathered  a  &op 
of  cotton  that  year.  In  the  fall  of  the  year 
defendant  vlsltod  Crawford  county,  and  while 
there  he  and  Mlsner,  who  were  both  young 
men,  planned  to  go  on  a  hunting  and  trap- 
ping trip.  They  left  home  for  that  purpose 
early  In  November.  Misoer  had  jnst  sold  his 
crop,  consisting  of  three  bales  of  cotton,  and 
had  a  considerable  portion  of  the  proceeds 
with  him.  Mlsner  had  a  Winchester  rifle,  a 
watch,  and  a  suit  case  when  they  started  on 
the  trip.  The  pair  first  went  to  Ft.  Smith, 
thence  to  Mansfield,  where  they  remained  a 
few  days,  thence  to  Ola,  and  from  Ola  they 
went  down  Into  the  bottoms  near  a  Iafc& 
Mlsner  purchased  a  lot  of  traps  and  other 
supplies  for  the  trip.  They  remained  on  this 
lake  for  a  while,  and  then  went  to  Alpln,  in 
Perry  county,  and  camped  near  a  bridge  oa 
Fourcbe  bayou.  On  or  about  the  25th  of  No- 
vember they  moved  their  camp  to  a  deserted 
cabin  In  the  Fourche  bottom,  about  two  miles 
from  Alpln.  On  Sunday,  November  29th.  two 
of  the  witnesses,  hearing  gun  or  pistol  shots 
down  In  the  bottom,  went  to  the  cabin,  and 
there  found  the  defendant  and  Mlsner  en- 
gaged In  skinning  a  coon,  which  they  claimed 
to  have  caught  In  a  trap  that  morning.  This 
was  tbe  last  seen  of  Mlsner  until  his  de- 
composed body  was  found  In  the  cabin  by 
two  <tf  the  witnesses  on  Janoary  21.  190fiL 

Very  early  on  Uie  moniing  of  Noremba 
SOth  defendant  was  seen  to  pass  the  bonse  ct 
a  witness  going  toward  Caaa,  AA^  and  It  was 
proved  by  another  witness  that  he  boarded  a 
fright  train  at  Gasa  that  mondns  and  paid 
blB  fare  to  Mansfield,  exhibiting  at  tbe  time 
a  cOTiBlderable  roll  of  monc?.  A  witnees  vtko 
saw  blm  at  Hanafield  about  Deconber  1st 
stated  tbat  be  told  bhn  that  be  had  gotten 
tired  of  trapping,  and  had  sold  out  to  his 
partner,  who  had  gone  to  Louisiana.  He  also 
stated  to  this  witness  that  be  bad  made 
about  $80  trapping.  The  bodj  of  HIaner  was 
dIscoTOTed  by  Dr.  Matthews  and  a  Mr.  Wal- 
lace, wlu)  lived  at  Alpln,  and,  when  pasalng 
the  deserted  cabin  In  tbe  bottom,  they  were 
attracted  by  the  odor  which  camie  from  tbe 
inside,  and  on  investigation  found  tbe  de- 
composed body.  The  cabin  door  was  fksteoed 
with  a  lock  which  Wallaoa  had  sold  to  de- 
fendant The  body  was  found  In  the  corner 
of  the  cabin  lying  on  some  com  shucks,  with 
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a  wagon  sheet  nnder  and  over  It  The  face 
was  turned  toward  the  wall,  and  there  were 
three  btillet  holes  In  the  back  of  the  skull. 
There  was  a  piece  of  cloth  with  Mlsner's 
name  on  It  sewed  on  the  Inside  of  tbe  hip 
pocket  of  tbe  pantaloons,  and  there  was  a 
tablet  lying  near  the  body  with  Misner's  name 
on  It.  His  shoes  were  sitting  near  the  body 
when  found.  Defendant  had  a  white  hat 
when  he  left  on  the  trip,  and  Mlsner  was 
wearing  a  black  hat,  but,  when  defendant  was 
seen  going  to  Casa,  he  was  wearing  a  black 
bat,  and  his  own  hat  was  in  the  cabin  at  the 
time  Mlsner'8  t>ody  was  found.  A  cuff  but- 
ton was  found  near  defendant's  cell  In  jail 
which  was  Identified  as  tbe  property  of  Mls- 
ner. and,  when  arrested,  he  had  a  watch 
which  the  testimony  tended  to  identify  aa 
one  owned  by  Mlsner.  A  number  of  contra- 
dictory statements  made  by  defendant  were 
proved  as  to  what  became  of  Mlsner  and 
wbere  he  left  him,  and,  among  other  things, 
he  stated  to  one  witness  that  he  had  not  been 
In  Perry  county.  A  fellow  prtBoner  In  Jail 
testified  that  defendant  confessed  to  him 
while  In  jail  that  be  had  killed  Mlsner  for 
his  money.  Takli^  all  these  facts  and  dr- 
cumstancea  Into  consideration,  there  was 
abundant  testimony  to  justify  the  finding  of 
the  jury  that  Mlsner  came  to  his  death  at  the 
hands  of  defendant,  ai^  that  it  was  murder 
in  tbe  first  degree. 

Tbe  instmctlons  given  by  the  court  were 
▼ery  full,  and  corered  every  phase  of  the 
case.  Several  were  given  at  the  instance  of 
defendant's  counsel,  bat  many  more  requested 
by  him  were  refused.  Those  refused  related 
mainly  to  the  question  of  reasonable  doubt 
and  presumption  of  Innocence;  but,  as  all  of 
the  refused  Instructions  were  substantially 
covered  by  others  given,  there  was  no  error 
in  refusing  them.  The  Instructions  given  and 
refused  are  too  numerous  to  be  copied  here  or 
discussed  In  detail. 

The  court  gave,  over  defendant's  objection, 
tbe  following  Instruction,  which  Is  assigned 
as  error:  "(2)  You  are  Instructed  that  If 
yoQ  believe  from  the  evidence  In  this  case 
that  the  defendant  was  tbe  last  person  ever 
aeen  with  the  deceased,  and  that  be  had  nev- 
er been  seen  since  that  time,  and  that  the  de- 
fendant had  failed  to  account  for  or  explain 
his  absence,  these  are  circumstances  which 
tend  to  establish  the  defendant's  guilt,  but 
are  not  alone  sufficient  to  warrant  a  convic- 
tion. It  must  also  appear  from  the  evidence 
that  the  deceased,  Grover  Mlsner,  came  to 
his  death  by  the  agency  of  the  defendant." 
Tbe  instruction  Is  objected  tO'  on  the  ground 
that  It  Is  a  charge  on  the  weight  of  the  evi- 
dence, and  that  It  Improperly  singles  out  one 
circumstance  and  emphasizes  It  This  in- 
struction Is  almost  an  exact  copy  of  an  In- 
struction which  was  approved  by  this  court 
In  Edmonds  v.  State,  34  Ark.  720.  The  pecu- 
liar &cts  of  the  Edmonds  Case  were  such  as 
to  gtre  greater  force  to  the  fact  of  tbe  def end- 
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ant  having  failed  to  account  for  or  explain 
the  disappearance  of  the  deceased.  But  this 
difference  relates  merely  to  tbe  weight  to  be 
given  to  the  clrcomstance,  and  not  to  the  cor- 
rectness of  the  Instruction.  In  that  case  the 
deceased  was  a  woman,  whom  defendant  bad 
brought  from  Kentucky,  and  with  whom  be 
was  living  In  Illicit  relations  when  she  dis- 
appeared. In  the  present  case  Mlsner  was 
scarcely  more  than  a  mere  boy,  though  only 
a  few  years  younger  than  defendant,  and  tbey 
were  both  far  from  home,  away  from  friends 
and  acquaintances,  living  together  In  a  de- 
serted cabin  In  the  woods.  The  peculiar  cir- 
cumstances surrounding  their  separation  and 
the  finding  of  the  body  of  Misner  In  the  de- 
serted cabin  after  defendant  had  left  It  con* 
Btltuted  a  circumstance  which.  If  unexplained 
by  defendant,  tended  with  great  force  to  es- 
tablish his  guilt 

It  Is  Insisted  that  the  use  of  tbe  words 
"circumstances  which  tend  to  establish  tbe 
defendant's  guilt"  was  an  Instruction  on  the 
weight  of  the  evidence.  We  do  not  so  con- 
strue the  language.  Trial  judges  should  not 
admit  proof  of  circumstances  which  do  not 
tend  to  prove  or  disprove  the  charge,  and 
the  mere  admission  of  the  evidence  Is  equiva* 
lent  to  a  statement  by  the  court  that  It  tends 
In  some  degree  to  sustain  the  Issue,  though 
tbe  weight  to  be  given  to  It  Is  left  to  the 
jury.  Webster  defines  the  word  "tend"  as 
"to  move  In  a  certain  direction;  to  be  direct- 
ed, as  to  any  end,  object  or  purpose;  to  aim; 
to  have  or  give  leaning;  to  exert  activity,  to 
Influence;  to  serve  as  a  means;  to  contribute." 
Xow,  to  say  that  a  thing  tends  or  has  a  ten- 
dency to  establish  a  certain  state  of  facts  Is 
not  a  declaration  as  to  the  weight  to  be  given 
to  It  but  is  a  mere  statement  that  It  Is  di- 
rected toward  or  moves  in  the  direction  of  a 
certain  result,  the  degree  of  Its  force  not  be- 
ing mentioned.  To  say  that  a  clrcnmstance 
tends  to  prove  the  Issue  Is  no  more  than  say- 
ing that  It  may  be  considered  for  the  purpose 
of  determining  the  Issue. 

This  Identical  question  has  been  passed  on 
by  the  Supreme  Court  of  Indiana  In  two 
cases— Smith  v.  State,  142  Ind.  288,  41  N.  E. 
505,  and  White  v.  State,  153  Ind.  689,  54  N. 
E.  763 — and  In  both  cases  that  court  reached 
the  same  conclusion  which  we  now  announce. 
In  the  last-cited  case  the  court  said:  "The 
statement  that  there  has  been  evidence 'tend- 
ing to  show'  a  particular  fact  is  equlvalen'lto 
a  statement  that  evidence  has  been  offered  re- 
lating to  such  fact  Tbe  force  and  effect  of 
the  evidence  is  In  no  sense  suggested  by  the 
term.  •  •  •  The  word  tending'  has  not 
that  elastic  meaning  attributed  to  It  by  the 
appellant's  counsel,  nor  has  It  a  signification 
In  judicial  proceedings  different  tram  Its  com- 
mon and  ordinary  use.  In  Its  primary  sense 
It  means  direction  or  course  towards  any  ol)- 
ject,  effect  or  resnlt — drift.  Webster's  Int. 
Diet  1484.  And  It  must  be  presumed,  In  the 
absence  of  any  showing  to  tbe  contrary,  that 
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tbe  jnty  onderitood  the  term  la  Its  nnul 
and  ordinary  sense,  and  that  It  was  not  ap- 
plied In  any  way  barmfnl  to  appellant" 

The  other  objection  to  the  Instruction  Is 
that  It  singles  out  this  drcnpistance  and 
undnly  emphasizes  It.  ^e  practice  ot  fram- 
ing separate  Instmctlons  on  distinct  circum- 
Btances,  and  thus,  as  It  Is  said,  singling  them 
out.  Is  not  commendable,  and  It  has  been 
held  by  this  court  In  several  decl^ons  that  It 
Is  not  error  to  refuse  such  Instructions.  Car- 
penter T.  State,  62  Ark.  2S6,  36  S.  W.  000 ; 
Ince  V.  State,  77  Ark.  418,  88  S.  W.  81&  But 
the  glvlug  of  such  an  Instnictltm  Is  not  preju- 
dicial error,  where  tbe  court  In  the  whole 
charge  directs  the  jury  to  consider  all  the 
facts  and  circumstances  proved  In  tbe  case, 
and  e^)eclaUy  where,  as  In  this  case,  tbe 
court  Instructs  that  "the  facts  and  circum- 
stances In  evidence  SLball  be  consistent  with 
each  other  and  with  the  guilt  of  the  defend- 
ant, and  inconsistent  with  any  reasonable  the- 
ory of  defendant's  Innocence."  As  already 
stated,  the  charge  of  the  court  In  this  case 
was  very  full  and  complete,  and  presented  to 
tbe  jury  for  their  consideration  every  phase 
of  the  case;  and,  when  the  charge  Is  consid- 
ered as  a  whole.  It  cannot  be  said  that  any 
single  circumstance  Is  emphasized. 

Another  Instruction  given  by  the  court  was 
objected  to,  on  the  all^^  ground  that  It 
assumed  that  there  were  suspicions  circum- 
stances or  appearances  in  the  case  for  de- 
fendant to  ^plaln.  This  Instruction  Is  as 
follows:  "(7)  If  you  find  from  tbe  testimony 
that  tbe  defendant  has  made  false,  Improba- 
ble, inconsistent,  or  contradictory  statements 
In  attempting  to  explain  suspicious  drcum- 
stances  or  appearances,  then  you  may  consid- 
er these  matters  In  determining  the  guilt  or 
Innocence  of  the  defendant."  We  do  not 
think  that  this  Instruction  contains  an  as- 
sumption that  there  were  sui^lclous  circum- 
stances or  appearances.  It  leaves  that  ques- 
tion to  be  determined  by  the  Jury  from  the 
evidence. 

Error  Is  assigned  in  the  refusal  of  the  court 
to  give  the  following  Instruction  requested 
by  defendant's  counsel:  "(19)  You  are  In- 
structed if,  upon  a  careful  consideration  of 
all  the  evidence  In  the  case,  you  find  that 
there  Is  not  shown  a  motive  upon  the  part 
of  the  accused  to  commit  the  crime  of  which 
be  Is  charged,  this  Is  a  circumstance  In  favor 
of  his  Innocence,  which  you  consider  together 
with  all  the  other  (acts  and  circumstances  In 
the  case."  This  Instruction  was  properly  re- 
fused. The  state  Is  not  bound  to  prove  a  mo- 
tive In  order  to  establish  the  guilt  of  the 
accused ;  and  the  fact  that  a  motive  is  not 
shown  is  not  a  circumstance  in  favor  of  his 
innocence,  though  the  absence  of  a  motive  Is 
a  circumstance  to  be  considered  with  other 
facts  and  .circumstances  In  determining  his 
guilt  or  Innocence. 

After  a  careful  consideration  of  tbe  whole 


record,  we  are  convinced  that  the  defendant 
had  a  fair  trial,  and  that  tbe  evidence  aboB- 
dantly  establishes  his  guilt  The  JodgmoU  ii 
therefore  affirmed. 

BAOTLB  and  HART,  JJ.,  dlssoit 


BLANK  et  al.  v.  HUDDLESTON. 
(Supreme  Court  of  Arkansas.    Dec  20,  1909, 
On  Rehearing,  Jan.  31,  19ia) 

1.  QuiCTiNO  Title  (|  29*)— Lacuxs. 

Where  plaintiffs'  ancestor  died  in  1861,  ud 
they  asserted  do  claim  to  the  land  until  an  if- 
tion  to  quiet  title  was  commenced  In  1901  and 
meanwhile  defendant  and  those  under  wbmn  be 
held  claimed  title  under  deeds  mnninc  bu^  to 
1879,  and  had  paid  taxes  on  the  Ian<C  and  Ae 
same  had  greatly  eohanced  In  value,  the  suit 
was  barred  by  laches ;  an  excuse  that  tbrouch 
financial  loss  care  of  the  property  was  n^lected 
not  being  sufficient. 

[Ed.  Note.— ITor  other  eases,  see  Qulethu  Ti- 
Ue,  Dec.  Dig.  i  29.*] 

On  Rehearing. 

2.  Appeal  and  Ebror  (|  835*)— Matteis  Bi- 

VIEWBD  ON  ReHEABINO. 

Questions  to  which  the  court's  atteQti(» 
was  not  called  In  the  original  brief  and  abstnct 
cannot  be  reviewed  on  rehearing. 

[Ed.  Note. — For  other  cases,  see  Appeal  ani 
Error.  Cent  Dig.  M  3241-3246;  Dec  Dig.  | 
835.*] 

Appeal  from  Arkansas  Chancery  Court; 

3.  M.  Elliott,  Chaiuiellor. 

Action  by  Hannah  Blank  and  otbers 
against  W.  H.  Huddleston.  From  a  juigmeat 
In  favor  of  def&idant,  plalntiflb  appeal.  Af- 
flrmed. 

H.  A.  Parker  and  W.  N.  Carpenter,  for 
appellants.   W.  H.  Huddleston,  pro  se. 

McCUUX)CH,  C.  J.  PtalntlUs  (appellants) 
instituted  this  action  In  the  chancery  court 
of  Arkansas  county  to  quiet  their  title  to  two 
contiguous  tracts  of  wild  and  unoccupied 
lands,  situated  In  said  county,  and  to  cancel  as 
clouds  on  their  title  certain  deeds  of  convey- 
ance under  which  the  defendant  Is  alleged  to 
claim  title.  The  original  complaint,  filed  In 
1904,  included  only  one  of  tbe  tracts,  and  tbe 
other  tract  was  brought  Into  action  by  ao 
amendment  to  the  complaint  filed  In  Sep- 
tember, 1904.  Plaintiffs  claim  as  heirs  at  law 
of  one  Jacob  S.  Blank,  who  owned  tbe  land 
and  died  Intestate  In  tbe  year  1861.  They  al- 
lege that  defendant  Is  claiming  title  to  the 
land  under  a  deed  frc»n  Chas.  Blank  and 
wife,  dated  April  8,  1899,  and  also  under 
deeds  from  R.  S.  Russell,  dated  July  12, 1S79; 

and  from  Jesse  Russell  dated  ,  1883. 

They  allege  that  the  defendant  and  his 
grantors  have  paid  taxes  on  the  land,  and  of- 
fered to  refund  same:  Defm^nt  filed  his 
answer,  In  which  he  denied  that  the  plalntUb 
are  tbe  owners  of  the  land,  and  allies  that 
be  (defendant)  Is  the  owner  thereof  under 
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the  conveyances  set  forth  In  the  complaint 
ne  alleges  also  tb&t  he  and  those  under 
whom  he  claims  title  have  paid  taxes  on  the 
land  since  the  year  1S83,  and  he  pleads,  as  a 
defense,  laches  on  the  part  of  plaintiffs  In 
not  earlier  asserting  title  to  the  land.  Proof 
was  Introduced  establishing  the  fact  that 
pIflintlffB  are  the  heirs  at  law  of  Jacob  S. 
Blank,  and  that  Caias.  L.  Blank  Is  not  an 
belr  of  Jacob  S.  Blank.  The  defendant  proT- 
ed  that  the  land  had  no  market  Talne  prac- 
tically 20  years  before  this  time,  but  that 
the  Talae  had  materially  Increased  within 
the  past  4  or  S  years,  and  had  arisen  to 
f  12  or  $15  per  acre,  and  that  defendant  paid 
M1.50  per  acre  for  It  When  the  case  came 
on  for  trial,  defendant  asked  for  a  contin- 
uance. In  order  to  take  further  proof,  which 
motion  the  court  oTerruled.  But  the  court 
f-xcluded  certlfled  copies  of  the  patent  and 
deed  under  which  the  plaintiffs  claim  title, 
on  the  ground  that  the  loss  of  the  originals 
bad  not  been  established,  and  rendered  a 
decree  dismissing  the  complaint  for  want  of 
equity.  PlalntifFs  appealed. 

The  evidence  was,  we  think,  sufficient  to 
establish  tbe  loss  of  the  original  patent  and 
deed,  and  the  court  erred  In  excluding  the 
certified  copies.  Carpenter  t.  Dressier,  78 
Ark.  400,  89  S.  W.  88.  But  we  are  of  the 
opinion  that  upon  the  pleadings  and  proof  tbe 
decree  Is  correct  and  should  be  affirmed, 
though  the  ground  upon  which  the  chancellor 
bnsed  it  Is  erroneous.  Plaintiffs*  cause  at 
action  In  equity  is  barred.by  their  own  laches. 
Their  ancestor  died  In  1861,  and  they  never 
nsscrted  any  claim  to  the  land  nntil  tbe 
year  1904.  when  they  commenced  the  present 
action.  Ibleanwbile  defendant  and  those  un- 
der whom  he  held  had  claimed  title  under 
deeds  rnnnlug  as  far  back  as  1870,  and  had 
paid  taxes  on  the  land,  and  the  same  had 
become  greatly  enhanced  in  value.  This  is 
sufficient  to  bar  plaintiffs'  claim.  Turner  v. 
Burke,  81  Ark.  352,  90  S.  W.  78;  Osceola 
Land  Oo.  t.  Bendersoo,  81  Aik.  432, 100  S.  W. 


896;  Craig  v.  Hedges,  119  S.  W.  645.  The 
only  excuse  they  give  for  their  failure  to 
earlier  assert  their  claim  Is  that  "through 
financial  loss  care  of  property  was  neglected." 
This  excuse  is  not  sufficient  to  relieve  plain- 
tiffs from  the  consequences  of  their  negligent 
failure,  nnder  the  drcumstancee  of  this  case, 
to  assert  their  claim  to  the  land  until  after 
so  great  a  lapse  of  time* 
Decree  affirmed. 

On  Rehearing. 

Appellants  now  Insist  that  we  erred  In 
saying  in  the  former  opinion  that  appellee 
claimed  title  to  both  tracts  of  land  under 
deeds  running  as  far  back  as  1879  and  1883, 
and  they  urge  that,  according  to  tbe  record  in 
this  case,  appellee's  color  of  title  to  one  tract 
runs  back  only  to  the  deed  from  Cbas.  Blank 
to  Ingram  in  1809,  which  was  about  five  years 
before  the  commencement  of  this  action.  If 
we  made  an  error  in  this  respect  it  was  be- 
cause of  appellant's  failure  to  properly  ab- 
stract the  record,  and  It  Is  too  late  now  to 
correct  It  The  decree  suould  have  been  af- 
firmed on  account  of  the  omission  to  properly 
abstract  the  record.  But  we  undertook  to 
decide  the  case  upon  the  merits,  and  under- 
stood from  the  nndenled  allegations  of  the 
amended  complaint  that  appellants  were  at- 
tacking appellee's  color  of  title  to  both  tracts 
of  land  under  deeds  executed  in  1879  and 
1883,  respectively,  as  well  as  the  additional 
color  of  title  to  one  of  the  same  tracts  under 
deed  from  Blank  to  Ingram  in  1890.  The 
pleadings  are  open  to  that  construction,  and 
If  that  be  correct  the  decision  is  right  as  to 
both  tracts.  If  error  has  been  made,  the 
fault  is  with  appellants  In  not  properly  ab- 
stracting the  record. 

The  rules  of  this  court  do  not  allow  matter 
overlooked  by  the  court  to  be  brought  up  on 
petition  for  rehearing,  when  attention  was 
not  called  to  It  in  tbe  original  abstract  and 
brl^.   Rehearing  Is  therefore  denied. 
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HC0HE8  COMMONWEALTH. 

(Court  of  Appeal*  of  Kentackr.   Jan.  13,  1910.) 

1  ROBBEBT       26»)— PBOSECUnOH  jUID  PUN- 
ISBUENT— QUESTIOKS  FOB  JUBT. 

Id  a  proaeeation  for  robbery,  evldeace  held 
to  take  the  queation  of  defendant's  guilt  to  tbe 
jury. 

[Ed.  Note.— For  other  caRes,  see  Robbery, 
Cent.  Dig.  «  37;  Dec  Dig.  |  26.»J 

2.  Cbihiitjj;,  Law  (S  1158*)    Review  —  Evi- 

DERCB— SirrnoiENCT. 

Where  the  evidence  wai  enfficient  to  take 
the  qaestion  of  defendant's  guilt  to  the  jury, 
tbe  verdict  will  not  be  disturbed. 

[Ed.  Note.— For  other  cases,  see  Criminal 
lAw.^Gent.  Dig.  »  8074-8068;   Dec.  Dig.  S 

Appeal  from  Circuit  Court,  J«fteraon  Coun- 
ty, Criminal  Division. 

"Not  to  be  officially  reported." 

William  Hughes  was  convicted  of  robbery, 
and  appeals.  Affirmed. 

W.*  H.  Sweeney,  for  appellant.  Jbs.  Breath- 
itt, Atty.  Gen.,  and  Tom  B.  McGregor,  Asst. 
Atty.  Gen.,  for  the  Commonwealth. 

BAREBR,  3.  Tbe  appellant,  WlIHam 
Hushes,  was  Indicted  by  the  grand  }ury  of 
Jefferson  county,  charged  wlA  the  crime  of 
robbery,  committed  by  unlawfully  and  forci- 
bly taking  from  the  person  of  Lewis  E.  By- 
rom  $150  In  money.  To  this  Indictment  be 
pleaded  not  guilty,  but  a  trial  before  a  petit 
Jury  resulted  in  his  being  found  guilty  as 
chatged  In  the  Indictment  and  his  punish- 
ment being  fixed  at  confinement  in  the  penl> 
tentlary  for  a  term  of  five  years.  From  the 
Judgment  entorciDg  this  verdict  be  has  ap- 
pealed. 

The  only  question  made  In  tbe  brief  for 
appellant  Is  that  the  evidence  was  not  suffi- 
cient to  warrant  his  conviction.  The  wit- 
ness Byram  testified  positively  that  the  ac- 
cused met  him  on  tbe  street  while  the  wit- 
ness was  very  dmnk,  knocked  blm  down, 
and  took  from  bis  person  something  over 
$100.  Tbe  witness  had  been  with  Hughes 
during  tbe  earlier  part  of  tbe  night  at  a 
dance  ball,  and  knew  him  by  sight.  He 
clearly  recognized  him,  and,  as  said  before, 
testified  positively  that  the  defendant  was 
the  guilty  party.  There  were  two  other  men 
with  Hughes  at  the  time,  one  named  Bell, 
and  tbe  other  Kelly.  Bell  testified  In  favor 
of  Hughes,  that  he  (Bell)  and  Kelly  bad  com- 
mitted the  robbery  complained  of  by  Byrom, 
and  that  Hughes  bad  nothing  to  do  with  IL 
Bell  was  contradicted  by  Officer  FItzgfbbons, 
who  testified  that  Bell  had  told  him  when 
arrested  that  Hughes,  In  company  with  him 
and  Kelly,  bad  committed  the  robbery.  Tbe 
Jury  evidently  believed  Byrom  and  disbe- 
lieved Bell  and  Hughes,  as  they  had  a  right 
to  do.  There  baring  been  sufficient  evidence 
to  take  the  case  to  the  Jury  on  tbe  question 
of  the  guilt  or  Innocence  of  appellant,  under 
our  well-settled  rule  we  will  not  disturb  the 
verdict 


There  is  no  complaint  of  any  error  of  I&v 
committed  during  the  trial  to  the  prejudice 
of  the  appelant,  and  therefore  tbe  Judgment 
muat  be  affirmed,  and  It  la  n  ordered. 


WESTERN  UNION  TELBGBAFH  CO.  t. 

BRASHER. 

(Court  of  Appeals  of  Kentucky,   ^an.  28,  1010.) 

1.  TELEOBAFHS  ANn  TBI.EPHONES  ({  66*)— Op- 

BBATioN— Actions  fob  Damages — Evidence. 
EJvidence  of  unsuccesaful  efforts  by  a  tele- 
phone company  to  find  the  addressee  ot  a  tWe- 

Sram  before  it  was  sent  is  inadmissible  to  prore 
lligence  of  ^e  telegnph  company  in  trying  w 
find  him. 

[Eld.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  S  62;  Dec  Dig.  S 

ea*i 

2.  TEIAOBAPaS  ANn  Telephohes  0C*>— Op- 
EBATioN— Actions  POB  Dauaqes— Evidekce 

A  message  by  a  receiving^  operator  who  bad 
not  completed  hia  search,  which  merely  inform- 
ed the  Bending  operator  that  the  addressee  of  a 
telefcram  could  not  be  foand.  was  inadmissible 
to  show  diligence  in  trying  to  find  him. 

[Ed.  Note.— For  other  cases,  see  Telegraphs 
and  Telephones,  Cent.  Dig.  I  62 :  Dea  Dig.  i 
66.*] 

8.  Telegraphs  anh  Teuephones  (f  oe*)— Op- 
EBATioN— Actions  FOB  Damages— Evide:?ce. 
ETldeoce  held  to  justify  a  verdict  finding 
that  a  telegraph  company  was  negligent  in  fail- 
ing to  deliver  a  telegram. 

[EA.  Note.— For  other  cases,  see  Telegraphs 
and  Teleidiones,  Cent  Dig.  |  63:  Dee.  Dig.  i 
66v*] 

4.  TsiAi,  (8  252*)— Opebation— Actions  fm 

DaMAOBB— iNaTBrCTTONS. 

Where  there  was  some  evidence  that  plain- 
tiff could  have  reached  his  mother's  bedsiae  be- 
fore her  death  If  defendant  had  used  doe  dili- 
^nce  in  delivering  a  telegram  annoondog  ber 
illness,  it  was  not  error  to  instnict  <ri  that 
theory. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 

Dig.  §g  396-^12;  Dec.  Dig.  1  252.*] 

0.  Teleqbafhs  and  Telephones  (i  73*)— Op- 
eration—Action  FOB  Dauaoes— Question 

fob  JUBT  —  REAB0NABI:.ENE8S  of  BEGUI.A- 
TIONS. 

Whether  a  telegraph  company*!  nile  gorei^ 
ing  the  handling  of  messages  Is  zeaaonaUe  is  a 
question  for  the  court 

[Ed.  Note.— For  other  eases,  see  Telegraplis 
and  Telephones,  Cent  Dig.  |  76;  De&  l>fg.  i 
73.*] 

6.  Appbai.  ANn  Ebbob  (I  1066*)  —  Habmuss 

Error— In  stbdctions. 

'Where  there  was  evidence  that  negUtrenca 
in  failing  to  deliver  a  telegram  occurred  both  be- 
fore and  after  the  hours  specified  in  a  rale,  un- 
der which  metffiengers  were  not  required  to  de- 
liver telegrams  between  7  p.  m.  and  7  a.  m..  an 
instruction  that  defendant  had  the  right  to  make 
and  enforce  reasonable  regulations  governing  the 
handling  of  messa^s,  though  defective  In  omit- 
ting to  advise  tbe  jury  that  the  rule  was  reaaoo- 
able,  was  not  prejudicial  to  defendant 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  |  4220;  Dec  Dig.  I  1066.*] 

7.  Tbial  (S  219*)— InsisucTioifB— DiFnnTioir 
OF  Tebms. 

The  court  having  jcharged  that  dd^idant 
was  only  reqnlrsd  to  use  leasonaUe  dUigeaoa  ia 
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delivering  a  telegraii^  the  failare  to  define  "ordl' 
Dary  care"  as  used  id  the  instructiOD*  waa  not 
error. 

TBd.  Note.— For  other  cases,  lee  Trtal,  Out 
Dig.  I  489;  Dec  Dig.  |  219.*] 
8.  Tbxaz.  ({  260*)— iNSTBUCTioNS— RsquKsrs. 

It  la  not  error  to  lefose  instmctioDs  offered, 
though  correct,  where  &•  jury  have  been  fully 
Instructed. 

[E^d.  Note.— For  other  eaaea,  lee  Trial,  Cent 
Dig.  H  651-680;  Dw.  Dig.  im*] 

Appeal  from  Circuit  Ooor^  Hnhleibars 
Connty. 

"To  be  officially  r^rted.** 

Action  by  W.  B.  Biasber  against  the  Weat- 
em  Union  Telegraph  Company.  From  a  Jndg* 
ment  for  plaintUT,  defendant  appeals.  Af- 
firmed. 

A.  R  lUcliardaim  and  Browder  ft  Browder, 
for  appellant  B.  T.  Thomas,  Jr.,  for  aK>el- 

pellee. 

SETTLE,  J.  Appellee  recovered  of  appel- 
lant In  the  court  below  a  verdict  and  Jadgment 
for  $500  damages,  on  account  of  its  alleged 
negligeut  failure  to  deliver,  In  a  reasonable 
time,  the  following  telegram  s^t  appellee,  at 
Central  City,  by  bis  brother,  through  Harry 
Tonier,  from  Ruasellvllle,  Ky.:  "1/26/1908. 
RussellTllle,  Ey.  To  W.  Brasher,  Central 
City,  E^.  Your  mother  Is  dying.  D.  Brash- 
er." According  to  the  averments  of  the  peti- 
tion, and  evidence  introduced  In  appellee's 
behalf,  the  telegram  was  delivered  by  the  send- 
er to  appellant's  RuBsellvllle  operator  about 
2  o'clock  p.  m.,  Sunday,  January  26,  1908,  to 
be  Immediately  transmitted  and  delivered  to 
appellee  at  Central  City,  but  It  was  not  In  fact 
received  by  appellee  until  a  week  later,  upon 
his  calling  at  appellant's  Central  City  office 
for  it,  after  being  adrlsed  by  a  letter  from 
his  brother  that  the  telegram  had  been  sent 
him.  The  purprae  of  the  telegram,  as  alleged 
in  the  petition,  and  shown  by  the  evidence, 
was  to  apprise  appellee  of  the  fact  that  his 
mother  was  thea  believed  to  be  dying;  that 
he  might  reach  her  bedside  before  her  death, 
or  in  any  event  get  to  her  residence  in  time 
to  be  present  at  her  burial,  neltho:  of  which 
was  be  able  to  do,  as  his  mother  died  between 
7  and  8  o'do^  p.  m.,  of  January  26, 1808,  and 
was  bnrled  betweui  12  and  1  o'clock  in  the 
af tenKxm  of  the  following  day,  January  27, 
190&  It  was  further  alleged  hi  the  peUtlon, 
and  apiwllee'i  evldeice  tended  to  prove,  that 
but  for  the  n^llgence  of  appellant's  agents 
in  txansmittlng  the  telegram,  and  In  the  mat- 
ter of  falling  to  deliver  it  he  would  have 
gotten  to  his  mother  before  her  death  and 
been  able  to  attend  bar  hnrlal,  and  that  the 
negUgence  of  appellant  in  thns  preroding 
him  from  seeing  his  mother  before  her  death, 
and  from  attending  her  burial,  caused  appel- 
lee great  mental  anguish,  and  suffering,  for 
wbldi  be  ariced  $1,999,  damages.  Aj^iel- 
lant's  answer  traversed  the  affirmative  matter 
of  the  petition,  ezc^t  the  averment  of  its 


receiving,  at  RussellTllle  and  transmitting  to 
Central  City,  the  telegram  In  question,  and 
as  to  this  the  answor  alleged  that  the  tel- 
egram was  received  by  appellant's  Russell- 
vllle  operator  at  2:60  o'clock  p.  m.,  Janu- 
ary 26,  1908,  and  transmitted  at  once  over 
Its  lines  to  Central  City,  where  It  was  re* 
ceived  by  Its  agmt  there  at  4:23  o'clock  p. 
m.,  and  Immediately  placed  In  the  hands 
of  a  messenger  for  delivery  to  appellee,  but 
that  after  a  reasonable  ^ort  to  find  a^ipel' 
lee,  and  falling  to  do  so,  the  telegram  was  re- 
turned by  the  messenger  to  Ito  C«itral  City 
office  where  It  remained  until  7:80  &tioA 
a.  DL,  on  the  following  day,  and  was  tkea 
glv«D  to  another  messenger  for  ddlvwy  to 
appdlee ;  that  this  messenger  also  made  dUt 
gent  effbrt  to  find  aiK>eUee,  but  foiled  to  do 
so,  whereupon  be  retnmed  the  ttiegram  to 
the  Central  City  office,  where  it  remained  un- 
til called  for  by  appellee,  a  week  later.  Nu- 
merous gronnds  were  filed  in  support  of  the 
motion  for  a  new  trial  made  In  the  court  be- 
low, but  we  vrUl  notice  only  such  of  these  as 
are  ui^ed  ft>r  a  reversal  of  the  Judgment  ap* 
pealed  from. 

It  Is  ciomplalned  by  appelant  that  the  circuit 
court  erred  ln*refuiring  to  permit  It  to  prove 
on  the  trial  that  Saigent,  asslstont  messengn 
of  a  telephone  company  at  Central  City,  at- 
tempted, without  success,  before  the  telegram 
was  sent  by  Turner,  to  ascertain.  In  response 
to  a  telephone  call  from  the  latter,  the  resi- 
dence of  appellee,  that  Turner  might  by  tele- 
phone inform  him  of  the  condition  of  his 
mother.  We  do  not  think  this  ruling  of  the 
court  was  Improper.  The  failure  of  appel- 
lant's agents  to  find  appellee  could  not  have 
been  excused  upon  the  ground  that  another 
could  not  or  did  not  do  so;  nor  would  the 
efiForts  of  Sargent  to  find  appellee  show 
whether  appellant's  agents  were  projierly  dili- 
gent In  their  efforts  to  do  so.  In  other  words, 
the  diligence  or  negligence  of  one  person  can- 
not be  shown  by  the  diligence  or  negligence  of . 
another  person.  Turner  was  allowed  to  testi- 
fy, without  objection,  that  he  tried  to  reach 
appellee  by  telephone  before  sending  him  the 
telegram,  and  failed,  and  this,  if  competent  at 
all,  brought  to  the  attention  of  the  Jury  the 
fact  that  he  was  not,  and  could  not  be,  advis- 
ed of  the  condition  of  his  mother  by  tele- 
phone, which  was  as  far  as  the  Inquiry  should 
have  been  carried. 

It  Is  also  contended  by  appellant's  counsel 
that  the  trial  court  erred  In  refusing  to  per- 
mit the  introduction  of  a  telegram  appellant's 
Central  City  operator  sent  to  its  RussellviUe 
agent,  informing  him  that  appellee  had  not 
been,  or  could  not  be,  found.  This  message 
was  smt  after  the  failure  the  first  effort 
of  appellant's  Central  City  agents  to  find 
appellee.  Indeed,  In  less  tban  an  hour  of  the 
time  the  original  telegram  readied  Central 
City,  and  before  the  alleged  attempt  to  find 
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tafm  the  next  moralng,  and  It  did  not  indicate 
what  efforts  or  means  had  been  employed  to 
find  him,  or  show  that  they  had  need  ordinary 
care  to  do  so.  The  telegram  might  have  been 
based  upon  the  mere  belief  of  the  Central 
City  operator  that,  as  appellee  was  person- 
ally unluiown  to  him,  or  there  was  no  one 
present  of  whom  tala  whereabouts  conld  be 
asked,  he  coald  not  be  fonnd.  Wh«i  the  tele- 
gram was  sent  from  Central  City  appellant's 
ageuts  had  not  completed  their  search  for 
api>ellee,  and  had  not  at  that  time  reasonably 
discharged  their  dnty  either  to  appellee,  or 
the  sender  of  the  original  telegram.  In  the 
absence  of  proof  showing  that  the  telegram 
sent  from  the  Central  City  office  was  Intend- 
ed for  appellee's  brother,  sender  of  the  origi- 
nal telegram,  or  Turner,  both  of  whom  lived 
five  miles  from  RussellTllle,  or  of  any  effort 
to  get  it  to  them,  it  cannot  fairly  be  claimed 
that  the  purpose  of  the  Central  City  operator 
in  sending  it  was  to  get  information  as  to 
the  whereabouts  of  appellee ;  Indeed,  the  tele- 
gram contained  no  such  request,  and  obtained 
no  response.  Such  evidence  Is  closely  akin 
to  the  self-serving  declaration  of  one  charged 
with  a  negligent  act,  made  following  the  act, 
and  to  excuse  or  justify  It.  We  are  therefore 
of  opinion  that  the  exclusion  of  the  telegram 
In  question  was  not  error. 

It  iB  further  contended  by  counsel  for  ap- 
pellant that  the  verdict  was  flagrantly  against, 
and  not  authorized  by,  the  evidence,  which, 
it  Is  claimed,  showed  tiiat  appellant  and  its 
agents  used  all  the  care  and  diligence  the 
law  required  of  them  in  endeavwlng  to  de- 
liver appellee  the  telegram  from  hla  ivother, 
and  that  had  tbe  telegram  been  delivered  ap- 
pdlee  as  soon  as  received  at  Cuitral  Clly, 
be  conld  not  have  gotten  to  his  mother  tie- 
fore  her  death,  or  if  delivered  to  him  the 
morning  following,  before  the  arrival  at  Cen- 
tral City  of  the  first  train  going  to  Russell- 
vllle,  he  could  not  have  reached  his  mother's 
bedside  before  ber  burial.  On  the  other 
hand,  it  is  Insisted  for  appellee  that  appel- 
lant's Bussellville  agent  negligently  delayed 
sending  the  telegram;  that  as  Central  City  Is 
but  37  miles  from  Bussellville,  even  If  the 
telegram  was  given  the  Bussellville  operator 
at  2:50  o'clock,  as  admitted  In  the  answer,  It 
oufi^t  to  have  been  received  at  the  Central 
City  oi&ce  more  than  an  hour  earlier  ttian 
it  was  received,  which  would  have  given  the 
messenger  boy  that  much  more  Ume  than  he 
had,  for  trying  to  find  appellee.  It  Is  also  In- 
sisted for  appellee  that  appellant's  C^tral 
City  agents  could  with  ordinary  care  have 
fonnd  appellee,  and  delivered  him  the  tele- 
gram in  time  for  bim  to  take  the  iiassenger 
train  which  passed  Central  City  at  5:13 
o'clock  p.  m.,  and  arrived  at  Biunellvllle  at 
7  p.  m.,  which  would  have  enabled  him  to  get 
to  his  mother  before  her  death,  or,  In  any 
event,  that  with  fluch  a  delivery  of  the  tele- 
gram as  tbfey  might  and  could  have  made,  he 
conld  have  taken  a  passenger  train  leaving 
Central  City  at  8:50  o'clock  a.  m.  the  next 


day,  which  would  have  enabled  him  to  readi 
Russellville  at  10:50  a.  m,  and  his  motbo-'s 
residence  in  time  for  tier  burlaL  As  to  these 
several  propositions  there  was  a  contrariety 
of  evidence.   That  of  appellee  showed  that 
be  was  a  miner  by  occupation,  tbat  be  bad 
lived  in  Central  City,  and  been  in  tbe  emplos 
of  tbe  Central  Goal  &  Iron  Company  more 
than  three  years,  during  tbe  whole  of  which 
time  bis  residence  had  been  at  tbe  same 
place,  and  within  400  or  500  yards  of  app^ 
lant's  telegraph  office.    Be  also  proved  by 
business  men  of  Central  City,  such  as  How- 
ey,  Carr,  Bobertson,  Casebler,  KltUnger,  and 
Franklin,  whose  stores  or  other  places  of 
business  were  near  the  telegraph  office,  that 
they  knew  appellee  and  his  place  of  residence, 
and  that  Inquiry  of  any  of  them  by  appellant's 
messenger  would  have  enabled  him  to  ascer- 
tain without  difficulty  where  appellee  lived, 
and  how  to  find  him.   Appellee  also  proved 
that  the  Central  Coal  &  Iron  Company  own- 
ed a  large  store  situated  near  appellant's 
office,  where  appellee  and  others  In  its  em- 
ploy received  their  wages,  purchased  their 
snppU^  and  were  in  the  habit  of  congre- 
gating when  not  at  work,,  and  that  Inquiry 
at  this  store  would  certainly  have  enabled 
the  messenger  to  ascertain  appellee's  place 
of  residence  and  of  his  work,  it  is  true  that 
tbe  stores  er  other  places  of  business  of  the 
persons  named,  except  a  drag  store  of  one  of 
them,  were  not  open  on  tbe  Sunday  atter- 
noon  and  evening  the  tolegram  to  appdlee 
was  received  by  appellant's  Central  City  of- 
fice, but  they  were  all  open  by  7  o'clock  Mon- 
day morning  and  during  the  time  of  the  al- 
leged efforts  Uken  made  by  tiie  messenger  to 
find  appellee,  and  yet  he  made  no  inquiry  at 
any  of  these  places.  In  i»<oof  of  its  diligence 
in  trying  to  find  appellee  appellant  introdnfr 
ed  GIsh,  Crane,  Boyd,  and  Woodbun,  the 
last  a  physician,  and  all  residents  of  Central 
City,  to  each  of  whom  one  or  the  vtbtr 
of  the  messengers  sent  out  with  the  tde- 
gram  made  inquiry  for  appellee's  residence; 
But  none  of  them  knew  where  lie  llvel 
This  confilctlng  evidence  all  went  to  snd 
was  considered  by  the  jury,  and  t^om  it 
all  It  was  their  province  to  determine  the 
qnestion  of  appellant's  diligence^  or  want  of 
diligence,  in  the  matter  of  delivering  the  tele- 
gram, and  we  cannot  say  that  there  was  not 
testimony  to  justify  their  finding  that  appel- 
lant was  negligent. 

As  to  the  question  wheOier  appellee  could 
have  readied  his  mother's  bedside  b^ore  ber 
death,  if  the  telegram  had  been  delivered  be- 
fore the  departure  from  Cmtral  City  of  flie 
5:18  o'clock  aftouoon  train  Svnday,  there  ta 
much  doubt,  bnt  we  are  unable  to  say  ^t 
then  was  not  some  and  at  least  a  adntnia 
of  evidence  conducing  to  prove  that  he  might 
have  done  so.  According  to  the  testimaiy  of 
one  witness  flie  mother  died  between  8  and  9 
o'clock  Sunday  evening.  If  this  was  tnn, 
appdlee  could  liave  gotten  to  her  bcAwe  bv 
death,  as  the  6:13  train  arrived  at  BnaieU- 
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-ville  at  7  o'clock,  and  tbe  distance  of  five 
miles  to  the  mother's  residence  ml^ht  reason- 
orbly  liaTe  been  made  by  8  o'clock.  On  the 
other  hand.  If  her  death  occurred  about  or 
sbortly  before  8  o'clock,  it  Is  still  barely  pos- 
sible that  appellee  might  have  g^)tten  there 
before  she  died.  The  fact,  however,  ttmt 
another  witness,  the  son  who  directed  the 
Bending  of  the  tel^ram,  Indefinitely  testified 
that  she  died  between  7  and  8  o'clock,  makes 
It  extremely  doubtfnl  -that  he  could  have 
done  so.  But  It  la  clear  from  the  evidence 
that  if  the  telegram  had  been  delivered  to 
appellee  in  time  for  blm  to  have  taken  the 
8:50  morning  train,  which  arrived  at  Russell- 
Tille  an  hour  later,  he  could  have  gotten  to 
tbe  mother's  residence  before  the  burial. 

Appellant's  counsel  seriously  object  to  some 
of  tbe  instructions  given  by  the  trial  court, 
and  these  objections,  after  careful  coosldera* 
tion.  we  think  untenable.  They  c(«tend  that 
Instruction  No.  1  should  have  omitted  any 
mention  of  the  right  of  the  Jury  to  find  for 
appellee  because  of  his  failure  to  get  to  his 
mother  before  her  death.  In  other  words, 
that  the  instruction  should  have  confined  the 
right  of  recovery,  if  the  Jury  had  found  ap- 
pellant guilty  of  negligence  in  falling  to  de- 
liver the  telegram,  to  such  a  sum  in  damages 
as  would  have  compensated  htm  for  mental 
angolsb,  If  any,  resulting  from  his  inability 
to  attend  his  mother's  funeral.  We  do  not 
think  the  Instractlon  defective  In  tbe  particu- 
lar named;  for,  as  previously  Indicated  In 
the  opinion,  there  was  some  evidence  vpon 
which  to  hypothecate  that  part  of  the  In- 
struction objected  to. 

We  do  not  understand  that  instructions  2 
and  3  are  objected  to  by  counsel,  but  It  Is 
complained  of  Instruction  4  that  it  stopped 
abort  of  properly  presenting  to  the  jury  the 
right  of  appellant  to  &6.opt  and  follow  the 
rule,  shown  In  evidence,  under  which  its 
messengers  were  not  required  to  deliver  at 
Central  Otty  telegrams  between  the  hours  of 
7  p.  m.  and  7  a.  m.  The  Instruction  In  ques- 
tion Is  as  follows:  "The  court  Instructs  the 
Jury  that  the  defendant  had  the  right  to 
make  reasonable  regulations  governing  tbe 
handling  of  messages  received  by  it  for  trans- 
mission, and  to  conduct  Its  business  in  ac- 
cordance with  such  regulations."  It  must  be 
conceded  that  it  would  have  been  better  for 
the  court  to  have  added  to  this  instruction,  If 
given  at  all,  such  words  as  would  have  en- 
abled the  Jury  to  understand  that  the  rule 
In  question  was  one  of  the  reasonable  regula* 
tions  which  the  appellant  had  the  right  to 
enforce,  as  the  matter  of  whether  such  a 
role  was  reasonable  or  otherwise,  the  facts 
showliv  the  role  being  admitted,  was  one 
for  the  court  and  not  the  Jury  to  determine. 
But  we  are  unwilling  to  hold  that  the  In- 
stroction  in  tbe  form  glveu  was  prejudicial 
to  appellant,  for,  according  to  the  evidence 
appellant's  negligence,  if  there  was  any,  oc- 


curred either  before  7  o'clock  p.  m.  or  after 
7  o'clock  a.  m.  following  Its  reception  of  the 
telegram  at  Central  City,  or  both  before  and 
after  those  hours.  Moreover,  it  is  question- 
able whether  the  court  should  have  given 
Instruction  No.  4  at  all,  in  view  Of  the  fact 
that  the  role  contended  for  by  appellant  was 
not  pleaded  In  Its  answer. 

It  is  also  insisted  for  appellant  that  the 
trial  court  erred  In  falling  to  give  an  instruc- 
tion defining  "ordinary  care"  as  used  in  the 
Instructions.  In  response  to  this  we  can 
only  say  that  such  an  instruction  would  have 
been  proper,  but  the  failure  of  the  court  to 
give  it  was  not  error.  In  view  of  the  fact 
that  instructions  1,  2,  and  3  all  advised  tbe 
Jury  In  apt  terms  that  appellant  was  only  re- 
quired to  use  reasonable  diligence  In  sending 
or  delivering  the  telegram. 

Several  of  the  instructions  offered  by  ap- 
pellant might  with  propriety  have  been  given 
by  tbe  court;  but,  as  those  that  were  given 
seem  to  us  to  have  presented  all  the  law  nec- 
essary for  the  guidance  of  the  jury  In  arriv- 
ing at  a  verdict,  It  was  not  error  for  tbe 
court  to  refuse  those  offered  by  appellant. 

It  follows  from  what  we  have  said  that 
there  was  no  error  in  the  refusal  of  the  trial 
court  to  give  the  peremptory  instruction  ask- 
ed by  appellant;  and,  as  on  the  whole  record 
we  have  discovered  no  error  that  was  preju- 
dicial to  the  substantial  r^hte  of  the  appel- 
lant, the  jndgm«it  Is  affirmed. 


SPAIiDING  V.  WATHEN,  MUEa:-LER  &  CO. 
(Court  of  Appeals  of  Kentucky.    Feb.  4,  1910.) 

Appeal  and  Erbob  (S  45*)— Decisions  Re- 
viewable—Amount  JJX  CONTBOVBBST. 

Under  Ky.  St  |  950  (Kussell's  St.  {  2784), 
proridinr  that  no  appeal  can  be  taken  to  tbe 
Court  or  Appeals  from  a  judgment  for  the  re- 
covery of  money  In  amount  less  than  ^00,  no 
appeal  lies  from  a  dismissal  on  plaintiff's  fail- 
ure to  [dead  further  after  demurrer  sustained 
to  his  petition  In  an  acti<ni  to  recover  cieik's 
fees  amounting  to  $55.30. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  S8  17:^197 ;  Dec  Dig.  {  45.«] 

Appeal  from  Circuit  Court,  Marion  County. 

"To  be  officially  reported." 

Action  by  Tom  B.  Spalding,  cIotIe,  against 
Wathen,  Mueller  &  Co.  From  a  Judgment 
for  defendant,  plaintiff  appeals.  Dismissed. 

John  McChord  and  W.  W.  Spauldlng,  for 
appellant.  Samuel  Avritt,  Lafe.  S.  Pence, 
and  S.  A.  Ruasell,  fw  appellee. 

HOBSON,  J.  Tom  B.  Spalding  Is  the  clerk 
of  the  Marlon  circuit  court.  There  were  a 
numl3er  of  indictments  pending  In  that  court 
against  Wathen,  Mueller  &  Co.,  in  which 
Spalding's  fees  against  them  amounted  to 
$55.30.  He  brought  tbis  suit  on  October  12, 
1909,  against  them  to  recover  this  amount, 
charging  that  the  services  were  rendered  to 
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the  deXendanta  more  than  00  days  before  the 
filing  of  the  petition  and  alnce  jranaary  h 
190Ql  The  defendants  filed  a  seneral  demor^ 
rer  to  the  petition.  The  drcnit  court  eue- 
talned  the  demnrror.  The  plaintiff  foiling 
to  plead  farther,  the  action  was  dlsmUwed, 
and  the  plaintiff  has  appealed  to  this  court 
The  defoidantB  have  entered  a  motion  to  dle- 
misa  the  appeal  for  want  of  jurisdiction; 
and  this  Is  the  first  question  to  be  determin- 
ed on  the  appeal. 

SecUon  950,  Ky.  St  (Russell's  St  S  27S4), 
among  other  things  provides:  "No  appeal 
shall  be  taken  to  the  court  of  appeals  from  a 
Judgment  for  the  recovery  of  money  or  per- 
sonal property,  if  the  value  In  controTersy 
be  less  than  two  hundred  dollars,  ^elusive 
of  Interest  and  cost"  After  specifying  oth- 
er cases  not  here  material,  In  which  no  ap- 
peal may  be  taken,  the  section  concludes 
with  these  words;  "In  all  other  civil  cases, 
the  court  of  appeals  shall  have  appellate  Ju- 
risdiction over  the  final  orders  and  Judg- 
ments of  all  courts."  This  is  an  action  to 
recover  $55.30.  The  Judgment  dismissing 
the  petition  is  simply  a  Judgment  refusing 
a  recovery  of  $55.30.  The  value  In  contro- 
versy is  $55.30.  Nothing  else  la  Involved, 
The  case,  therefore,  falls  literally  within  the 
provision  of  the  statute  above  quoted.  The 
casra  relied  on  by  appellant  In  which  this 
court  took  Jurisdiction  were  all  appeals  from 
Judgments  which  were  not  for  the  recovery 
of  money  or  personal  proiwrty.  Thus  In  Ex 
parte  Herrlck,  78  Ky.  23,  the  appeal  was  tak- 
en from  an  order  refusing  to  Issue  to  a  wit- 
ness a  certificate  of  his  attendance.  The 
thing  there  In  controversy  was  the  right  of 
the  witness  to  a  certain  paper.  By  the  stat- 
ute this  court  has  Jurisdiction  In  all  cases 
subject  to  the  exceptions  It  contains.  One  of 
the  exceptions  Is  that  no  appeal  shall  be 
taken  from  a  jndgmuit  for  the  recovery  of 
money  or  personal  proper^  If  the  value  in 
controversy  be  less  than  $200;  exdnslve  of 
Interest  and  cost  To  brhig  a  case  within 
the  exception,  the  appeal  must  be  taken 
from  a  judgment  tot  the  recovery  of  money 
or  personal  property,  and  the  value  in  cw- 
troversy  must  be  less  than  $200.  In  the 
Herrl<^  Case  the  value  in  controversy  was 
less  than  $200;  but  the  appeal  was  not  tak- 
^  firom  a  Judgment  for  the  recovery  of 
mon^  or  personal  property.  In  Sbackleford 
V.  PhUUps,  112  Ky.  563,  66  S.  W.  410,  6S  S. 
W.  441,  the  appeal  was  taken  from  a  judg- 
ment sustaining  an  Injunction  enjoining  the 
collection  of  a  fee  bill.  The  value  in  con- 
troversy was  lees  tban  $200,  but  the  Judg- 
ment was  not  for  the  recovery  of  money  or 
personal  property.  It  was  simply  a  Judg- 
ment graotiug  an  injunction.  In  Willis  v. 
Thornton,  78  S.  W.  215,  plaintiff  obtained  an 
injunction  on  the  ground  that  she  did  not 
live  within  the  taxing  district  and  was 


therefore  not  liable  to  he  taxed  In  it  Hie 
judgment  was  not  for  the  recovwr  of  mm- 
ey,  but  to  enjoin  the  collection  of  a  tu. 
The  thing  In  controversy  there  was  not  the 
amount  of  the  tax,  but  the  liability  of  plain- 
tiff's property  to  be  taxed  in  the  district 
It  la  insisted  for  appellant  that  the  thing  in 
controversy  here  between  the  parties  is  the 
legality  of  the  fee  bills,  and  tbat  this  would 
appear  If  an  answer  was  filed.  Still.  If  an 
answer  had  been  filed,  and  the  court  bad 
sustained  the  fee  bills,  he  would  only  haie 
entered  a  Judgment  for  the  recovery  of 
$55.30;  and.  If  he  had  held  the  answer  good, 
he  would  simply  have  denied  a  recovery  for 
$55.30.  Nothing  but  this  sum  of  money  is 
involved  In  the  action.  The  fact  that  the 
value  in  controversy  is  less  than'  $200  vi'A 
not  deprive  this  court  of  Jurisdiction,  un- 
less the  Judgment  Is  for  the  recovery  of 
money  or  personal  property;  but  here  the 
value  In  controversy  Is  less  than  $200.  aod 
the  Judgment  Is  for  the  recovery  of  money. 
The  motion  to  dismiss  the  appeal  must 
therefore  be  sustained. 
Appeal  dismissed. 


RAT  V.  COMMONWEALTH. 
(Court  of  Appeals  of  Kentucky.  2,  19ia> 

1.  Criminai.  Law  (|  1156*)— ^APFEAir-DBSUL 
OF  New  Tkiai/— Review. 

Under  Cr.  Code  Prac  {  281,  providing  that 
the  decision  of  the  court  on  a  motion  for  a  new 
trial  shall  not  be  subject  to  UK^tion,  the  court 
on  appeal  cannot  reverie  for  errots  in  xvfus- 
iog  a  new  trial. 

[Bd.  Note.~Fc»  other  cases,  see  Criminal 
I^^.^Cent  IMg.  H  a067-Wl;   Dec  Dig.  f 

2.  CaiinKAL  Law  (|  593*)— OoHTiHUAjrcB— 

Absence  or  Coxinsel. 

Where  the  counsel  appointed  for  accueed 
charged  with  murder  obtained  a  disagreement  cd 
the  first  trial,  and  was  absent  at  the  time  of  the 
second  trial,  after  be  had  investigated  the  case 
and  had  ascertained  that  accused  had  borne  a 
reputation  for  peace  and  good  order,  and  at  times 
prior  to  the  homicide  had  not  been  lTspoasibl^ 
and  had  also  found  witnesses  to  corroborate  those 
who  testified  for  defendant  on  the  first  trial, 
the  refusal  to  grant  a  continnaDce  to  give  ac- 
cused the  benefit  of  the  presence  counsel,  and 
to  compel  him  to  go  to  trial  with  new  couosel 
ignorant  of  the  focts,  was  reversible  error. 

[E3d.  Note.— For  other  canee,  see  Criminal 
Law,  Cent  Dig.  {  1320:  Dec.  Dig.  {  S93.*] 

Appeal  from  Circuit  Court,  Logan  County. 
"Not  to  be  oflBcially  reported." 
Dan  Ray  was  convicted  of  murder,  and  be 
appeals.    Reversed  and  remanded. 

J.  C.  Browder,  Geo.  S.  Hardy,  and  Q.  W. 
Merrltt,  for  appellant  Jas,  Breathitt,  Atty. 
Gen.,  and  Tom  B.  McOr^r,  Aast  Atty. 
Gen.,  for  the  Commonwealth. 

NUNN,  C  3.  In  the  summer  of  1908  ap- 
pellant, a  colored  man,  suddenly  and  with- 
out any  apparent  provocation,  shot  bis  wife 
five  times  and  killed  her,  and,  having  no 
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Dunre  cartridges  for  his  ptetoli  seized  a  tint- 
clier's  knife  and  attempted  suicide,  cutting 
his  tliroat,  severing  the  wlndpliK,  and  other- 
wise dangerously  Injuring  himself,  ^e 
tragedy  occurred  In  a  residence  portion  of 
tbe  town  of  RussellTille  on  a  Sunday  after- 
noon. No  one  witnessed  the  full  occurrence, 
though  Dora  Ballance,  the  six  year  old  child 
of  the  dead  woman,  heard  and  saw  a  jfort 
of  the  occurrence.   Neighbors,  being  attract- 
ed by  the  sound  of  the  shots,  hurried  to  the 
Bcene.    They  found  the  woman  dead  lying 
face  down  in  the  yard  and  appellant  be- 
hind the  corner  of  the  house,  kneeling,  with 
the  blood  gashing  from  the  apparently  fatal 
wound  in  his  throat.    He  could  not  speak. 
The  physicians  sewed  the  wound  up  at  once, 
-which  required  42  stitches,  and  he  recovered. 
At  the  followli^  September  term  of  the  cir- 
cuit court  appellant  was  indicted  for  willful 
murder.  His  case  came  on  for  trial,  and.  he 
faavlng  no  means,  the  court  appointed  an  at- 
torney, J.  O.  Browder,  to  defend  him.  The 
commonwealth  Introduced  its  proof.  Appel- 
lant denied  all  remembrance  of  any  part  of 
the  tragedy,  and  swore  he  knew  nothing  of 
it  A  few  responsible  persons  testified  to  hia 
previous  good  character,  and  upon  this  tes- 
timony tbe  Jury  failed  to  agree.    At  the 
next  term  of  the  court,  In  May,  his  appointed 
counsel,  J.  C  Browder,  was  In  the  state  of 
Illinois  attending  court,  and  could  not  be 
present  In  tbe  Logan  circuit  court  at  that 
term,  and  this  fact  was  made  Imown  to  the 
court  when  appellant's  case  was  called  for 
trial.   The  court,  however,  refused  to  pass 
the  case  or  grant  a  continuance  and  appoint- 
ed other  counsel  to  represent  appellant,  and 
they  filed  an  affidavit  stating.  In  effect,  that 
they  knew  nothing  about  the  case  or  about 
api>ellanf  B  defense;  that  Browder  was  nec- 
essarily absent;  that  he  (Browder)  under- 
etood,  to  some  extent,  appellant's  case  and. 
defense,  and  asked  a  continuance  of  the  case 
until  Browder  could  return.   The  court  re- 
fused  the  continuance,  and  compelled  appel- 
lant to  enter  into  trial  with  bis  newly  ap- 
pointed counsel.    The  commonwealth  Intro- 
duced Its  evidence,  which  showed  that  ap- 
pellant shot  and  killed  his  wife  without  any 
known  cause.  Appellant  was  Introduced  and 
testified  as  before  that  he  had  no  recollec- 
tion or  knowledge  of  the  transaction;  that 
be  did  not  know  when  he  shot  his  wife  or 
when  he  cut  his  throat   It  appears  that  bis 
newly  appointed  counsel  did  not  know  that 
he  had  witnesses  to  prove  his  previous  good 
character,  and  they  were  not  introduced  for 
that  reason,  although  some  of  them  were  In 
tbe  courtroom  at  tbe  time  of  the  trial.  Up- 
on this  testimony  the  Jury  returned  a  yet- 
dict  Infllctlug  the  death  penalty.   Soon  aft- 
er this  verdict  was  rendered,  Browder  re- 
turned home,  and  he  with  the  other  counsel 
filed  8  motion  for  a  new  trial,  setting  forth. 
In  SDbstance,  the  above  facts,  t<^tber  with 
ft  dosen  or  more  affidavits  sbowluf  fb»  pre- 


vious  good  reputation  ot  appellant;  Qiat  he 
was  a  hard  worker  and  of  a  peaceable  dls- 
P08ltt<m,  and  for  some  years  last  past  bad- 
been  subject  to  spells  of  some  kind,  suppos- 
ed to  be  epllq>ar;  and  that,  vrhea  under 
such  spells,  he  seemed  to  be  imeonsdous  for 
several  minutes  or  hours.  Browder  stated 
hi  his  affidavit  that  between  the  two  courts 
named  he  had  Invtetlgated  the  case  and 
learned  a  great  many  of  these  facts,  but  not 
all  that  were  presented  on  a  motion  tor  a 
new  trial,  and  that  he  intended  to  prraent 
them  In  appellant's  defense  on  his  second 
trial,  but  was  prevented  from  so  doing  by 
reason  of  his  absence  from  the  May  term  of 
the  court;  as  stated;  that,  before  leaving,  he- 
Informed  the  court  of  the  trip  he  was  com- 
pelled to  take  to  Illinois;  that  he  expected  a 
continuance  of  the  case,  as  appellant  was 
then  confined  In  Jail  and  all  the  witnesses 
for  the  commonwealth  resided  In  the  town 
of  RussellTille,  and  the  continuance  of  the 
case  would  not  work  a  hardship  upon  or  In- 
convenience any  one. 

Under  section  281,  Cr.  Code  Prac,  this 
court  cannot  reverse  for  errors  committed 
by  the  lower  court  in  refusing  to  grant  a 
new  trial.  Therefore  the  only  question  Isr 
Did  the  lower  court  abuse  Its  discretion  In 
refusing  to  grant  a  continuance  of  the  case 
for  tbe  reason  of  the  unavoidable  absence  of 
his  first  appointed  counsel  ?  Appellant  was  In 
no  wise  responsible  for  Browder's  absence. 
It  appears  that  at  the  first  trial  Browder 
had  investigated  the  case  sufficiently  to  as- 
certain that  appellant  tiad  borne  a  good  rep- 
utation for  peace,  good  order,  and  a  good 
wage  earner  prior  to  his  trouble,  and  with- 
this  testimony  and  that  of  appellant  snc- 
ceeded  In  averting  a  death  penalty  on  tbe 
first  trial,  and  he  had  found  other  witnesses 
who  would  corroborate  those  who  testified 
on  the  first  trial  and  would  testify  to  other 
facts  that  would  have  In  all  probability  been 
beneficial  to  his  defense.  The  affidavit 
showed  that  appellant  was  deprived  of  the 
benefit  of  this  testimony,  as  his  newly  ap- 
pointed counsel  had  no  Information  or  knowl- 
edge tiiereof,  as  they  had  not  expected  to 
defend  him  until  after  the  case  was  called  for 
trial.  The  affidavits  filed  with  the  motion 
for  a  new  trial  tended  to  show  that  at  times 
prior  to  the  alleged  offense  appellant  was 
not  responsible  for  hia  conduct;  that  he  was 
unconscious  of  his  acts.  We  cannot  say 
what  effect  this  evidence  would  have  had 
upon  the  mind  of  the  Jury.  The  verdict 
might  have  been  the  same,  or  It  might  have, 
at  least,  caused  the  assessment  of  a  less 
penalty,  and  the  court  should  have  granted 
a  continuance  and  have  permitted  appellant 
to  have  the  benefit  of  his  first  appointed  coun- 
sel and  the  testimony  o£  the  witnesses  refer- 
red to. 

For  these  reasons,  the  Judgment  of  the 
lower  court  la  rerersed  and  remanded  for  a 
new  trtaL 
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PERKINS  T.  OOMBIONWHALTH. 
(Court  of  AppeaU  of  Keotuckr.  Jan.  20, 1910.) 

1.  Rafb  (i  52*)— Statdtobt  Bafk— Aqk  or 

Pbosecutbix— Evidence. 

Evidence  on  statatory  rape  held  to  anthor- 
Ue  a  0nding  tbat  prosecotnx  vas  under  16 
rears  old. 

[E)d.  Note.— For  other  c&M*.  see  Rape,  De^ 

Dir.  i  52.*} 

2.  Rape  (8  52*)— Statutost  Rape— Evidence. 

Evidence  held  sufficient  to  warrant  a  con- 
viction of  statutory  rape. 

[Ed.  Note. — For  other  cases,  see  Rape,  Dec 
Dig.  I  52.*] 

5.  Crihinai.  Law  (|  IITO*)  —  Appeal  —  Re- 
view—SumciEWCT  OF  Evidence. 

The  Supreme  Court  In  a  criminal  case  is, 
as  to  the  sufficiency  of  the  evidence,  restricted 
to  the  inquiry  whether  there  was  any  compe- 
tent evidence  conducing  to  show  defendant's 
gailt 

[EA.  Note. — For  other  caties,  see  Criminal 
Law,  Cent  Dig.  3074-3083;  Dec  Dig.  i 
1159.*] 

4.  Cbikinai.  Law  (|  1€85*)  —  Appbaxt— Re- 
view —  DEOiaioH  on  Monoir  ms  New 
TeiAL. 

Even  though  failure  to  exclude  a  witness 
from  the  courtroom  while  other  witnesses  were 
testi&ing  was  error,  there  can  be  no  reversal 
a«Rfor,  the  matter  having  been  brought  to  the 
court's  attention  for  the  first  time  on  motion  for 
new  trial ;  Or.  Oode  Prac  {  281,  declaring  deci- 
sions on  motions  for  new  trial  not  subject  to  ex- 
ception. 

[EM.  Note.— For  other  case>,  see  Criminal 
Law,  Dec  Dig.  {  1035.*] 

6.  CnnfiNAi.  Law  n  605^— Pz.ACiira  Wnr- 

HESSEB  UNDSB  THE  KULS—BXEUPTIO N— DIS- 
CRETION. 

A  witness  being  an  officer  of  the  court,  it 
may  In  its  discretion  exempt  him  from  the  op- 
eration of  the  rule. 

[EA.  Note. — For  other  cases,  see  Criminal 
Igv^^Gent  Dig.  H  1649-1566^6 ;  Dec  Dig.  I 

6.  Rape  (SS  6.  13*)— Statotobt  Rape— Fobce. 

Under  Ky.  St.  S  1156  (Russell's  St.  8  3773), 
declaring  a  punishment  for  carnally  knowing  a 
female  under  16  years  old,  force  or  nnlavnnl 
ajuanlt  are  not  essential  to  the  crime. 

[Ed.  Note.— For  other  cases,  see  Rape,  Cent 
Dig.  M  6,  12;  Dec  Dig.  K  6,  IS.*] 

7.  Rape  (5  59*)— Statutohy  Rape— Attempt. 

The  offense  denounced  by  Ky.  St.  f  1153 
(Russell's  St.  S  3773),  carnally  knowing  a  fe- 
male under  the  age  of  16  years,  being  rape,  evi- 
dence on  a  pMsecatlon  thereunder  of  unsuccess- 
ful attempts  at  intercourse  warranto  an  In- 
struction submitting  the  question  of  attempted 
rape,  punishable  under  section  1153. 
[Ed.  Note.— For  other  caaei,  see  Rape,  Dec 

Appeal  from  Clrcolt  Gonrt,  JefTenon  Comi- 
ty, Criminal  Division. 

"Not  to  be  officially  reported." 

Lee  Perktna  appeals  from  a  conTlctl<nL  Af- 
flrmed. 

W.  H.  Sweeney,  for  appellant  Jamet 
Bteathltt,  Atty.  Qen.,  and  Tom  B.  HcOregor. 
Asst  Atty.  Gen.,  for  tiie  Commonwealtli. 

BBTTTLE,  J.  The  appellant  was  tried  and 
convicted  In'  flie  court  below,  and  his  pnnlsh- 
ment  fixed  at  10  years'  confinement  In  the 


penitentiary,  under  an  Indlctmoit  diarglng 
him  with  the  crime  of  carnally  knowing  a 
female  under  the  age  of  16  years. 

Appellant's  motion  for  a  new  trial,  which 
the  circuit  court  overraled,  was  based  on  the 
gronnds:  (1)  That  the  jury  were  not  prop- 
erly instructed.  (2)  That  the  verdict  was  ex- 
tremely harsh  and  not  supported  or  Justl&ed 
by  the  law  or  evidence.  (3)  That  the  evi- 
dence conclusively  proved  the  proeecntilx  to 
be  over  16  years  of  age  when  the  alleged 
crime  was  committed.  (4)  That  the  conrt 
Improperly  allowed  the  arresdng  officer  to 
testify  for  the  commonwealth  as  to  an  al- 
leged confession  of  guilt  made  by  a[H>ellaiit 
on  the  examining  trial  without  exdndlng  hun 
from  the  courtroom  during  the  Introdoctloo 
of  evidence  with  other  witnesses. 

The  witnesses  were  few  and  the  evidence 
brief.  The  prosecutrix,  Jessie  Nicholson,  and 
appellant,  are  both  negroes.  The  former  tes- 
tified that  appellant  required  her  to  go  WaA- 
berrylng  with  him.  and  on  the  way  com- 
pelled her  to  have  sexual  Intercourse  with 
him  at  a  strawstack,  the  act  being  consum- 
mated by  complete  penetration  and  In  the 
usoal  manner ;  that  she  was  at  that  time,  ac- 
cording to  Information  received  of  her  moth- 
er, 11  years  of  age;  that  appellant  had  on 
previous  occaslcms  repeatedly  had  sexnal  In- 
tercourse with  her,  and  even  earlln  at- 
tempted such  Intercourse  when  she  was  too 
young  to  be  penetrated  by  him.  The  mother 
of  the  prosecutrix,  who  was  living  In  adol- 
tery  with  appellant  at  the  time  of  bis  ar^ 
rest  and  had  so  lived  with  him  several  years, 
testlfled  that  the  daughter  was  11  yean  of 
age  at  the  time  of  the  alleged  commisdon 
hy  appellant  of  the  last  act  of  sexnal  Inter- 
coarse  with  her,  and  also  that  the  daughter 
a  day  or  two  after  that  occarrence.  In  order 
to  escape  the  Ulidt  pnrauit  of  appellant,  left 
her  borne  and  obtained  employment  in  the 
netghlKffhood,  and  that  npon  retamlog  borne 
the  following  Sunday  ibe  was  whipped 
appellant  for  absenting  herself. 

The  oommonwealtb  proved  by  Tyler,  the 
connty  patrolman  who  arrested  apptihint, 
that  the  latter  on  the  examining  trial  ad- 
mitted his  guilt  of  the  crime  charged,  and. 
furthermore,  that,  when  he  first  attenqit- 
ed  sexual  intorcourse  with  the  prosecntrlz, 
he  was  unable  to  penetrate  bee,  and  satlt' 
fled  himself  1^  usli«  taw  with  her  lep 
crossed. 

Upon  being  Introduced  In  hta  own  b^lf. 
appelant  denied  tbat  he  at  any  time  bad 
sexnal  Intercourse  with  the  prosecutrix,  but 
stated  that  she  had  tried  to  get  him  to  do 
so.  He,  however,  admitted  In  sidistanoe  the 
confesslmi  to  the  oambilng  court  tasHffled  ts 
by  ttae  arresting  ofSlcm,  but  dalmed  that  fall 
purpose  In  doing  so  was  to  secure  balL  He 
farther  testlfled  tbat  the  prosecatrix  wu 
over  16  years  of  age  at  the  time  at  die  al- 
leged commission  of  the  crime  for  which  he 
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was  Indicted;  tbMt  the  wu  but  a  babe  when 
he  commeDced  to  live  with  her  mother,  bat 
was  fdd  «ioi^  to  walk  when  aw^Uant  com* 
menced  to  work  upon  the  form  of  Charles 
Huntjdnger  In  whose  service  he  oonUnned 
11  years,  and  from  whose  service  he  entored 
that  of  Hnntslnger's  father,  with  whtnn  he 
lived  4  years.  Gbarles  HnntBlnger  testified 
that  It  was  bis  recollection  that  the  pros- 
ecutrix was  18  months  or  2  years  cA6  when 
her  mother  and  appellant  entered  his  serv- 
ice, and  also  his  recollection  that  they  have 
lived  with  his  father  sevwal  years  since 
leaving  him.  Neither  this  witness  nor  the 
appelant  gave  any  dates,  not  evm  the  year, 
ot  the  latter's  entering  or  qnlttliv  the  wit- 
ness* service.  In  view  of  this  lack  of  data 
and  the  otherwise  Indefinite  character  of  the 
testimony  of  appellant  and  his  chief  wit- 
ness, and  of  the  foct  liut  the  mother  elionld 
know  better  than  all  of  others  the  age  of  her 
child,  the  Jury  evidently  thonght  It  safer  to 
rely  upon  her  knowledge  and  reodlectlon  of 
the  matter.  Besides,  the  girl  was  herseilf  In 
the  presence  of  the  jury  wblle  testifying, 
which  gave  tbem  a  good  opportunity  of  arrtv- 
ing  at  an  approximately  correct  Idea  of  her 
a^.  Two  other  witnesses  for  appellant  tes- 
tified as  to  his  lAaracter  for  integrity;  but 
this  testimony  donbtless  had  ifttle  w^^t 
with  the  Jnry  In  view  oi  appellant's  admitted 
adolterooa  relations,  covering  11  years,  with 
the  mother  of  the  prosecutrix.  Manlfestiy 
we  cannot  sustain  appellant's  contention  that 
the  verdict  was  wholly  unsupported  by  the 
evidence^  for  there  was  considerable  evi- 
dence to  authorise  It,  and  In  a  criminal  case 
this  court  Is,  as  to  the  evidence,  restricted 
to  the  single  Inquiry  wheQier  there  was  any 
competent  evidence  before  the  jury  condu- 
cing to  show  the  gntit  of  the  accused. 

It  is  unnecessary  to  respond  to  appellant's 
complaint  that  the  verdict  was  extremely 
harsh  In  fixing  bis  punishment,  exc^t  to  say 
that  if  the  Jury  were  satisfied  of  his  guilt 
u  charged  In  the  Indictment,  which  was  ob- 
TlouBily  the  case,  the  punishment  cannot  be 
declared  too  severe,  and  Is,  besides,  the  least 
allowed  by  the  statute. 

We  find  DO  Just  grounds  for  appellant's 
complaint  that  the  trial  court  erred  In  per- 
mitting the  county  patrolman,  B.  F.  Tyler,  to 
testify  as  to  the  alleged  confession  made  by 
appellant  on  the  examining  trial.  It  Is  con- 
tended by  appellant's  counsel  that  the  court 
refused  to  exclude  Tyler  from  the  courtroom 
under  the  rule  enforced  as  to  other  witnesses. 
The  record  does  not  show  that  the  rule  as 
to  the  exclusion  of  witnesses  was  enforced  or 
asked  on  appellant's  trial,  and  it  also  fails  to 
show  that  any  objection  was  made  by  appel- 
lant's counsel  to  the  introduction  of  Tyier 
as  a  wltnefls  when  or  before  he  testified.  It 
Is  true  that,  when  he  began  to  relate  the  con- 
fesslcu  which  had  been  made  by  appellant 
on  the  examining  trial,  the  latter's  connael 
objected  to  that  part  of  his  testimony  upon 
the  ground  that  it  was  not  competent,  but 


the  court  very  propetly  overruled  the  objec- 
tion, as  the  testimony  was  clearly  competent, 
the  confession  having  been  made  voluntarily 
and  without  any  sort  of  coercion  or  duress. 
It  is  patoit,  therefwe,  that  the  failure,  if 
any,  of  the  circuit  court  to  exclude  Tyler 
from  the .  courtroom  while  the  other  wit- 
nesses wwe  testifying,  was  brought  to  the 
attention  of  that  court  for  the  first  time  vpoa 
the  motion  for  a  new  trial.  This  b^ng  true 
under  section  281  of  tbe  Criminal  Code  of 
Practice,  though  It  were  error,  we  are  with- 
out poww  to  reverse  for  It.  Moreover,  Ty- 
ler was  an  officer  ot  the  court,  and  It  was  In 
the  court's  discretion  to  exempt  him  tnm 
the  operatlcm  of  the  rule. 

Apptilant'B  remaining  contention  that  the 
court  erred  in  Instructing  the  Jury  is  like- 
wise untenable,  instruction  No.  1  follows  the 
language  of  the  Indictment,  and  Is  In  the  usu- 
al form  We  do  not  understand  that  this  in- 
struction Is  objected  to  by  appellant's  coun- 
sel. It  is,  however,  more  favorable  to  ap- 
pellant tban  was  proper,  for  it  told  the  Jnry 
that,  In  order  to  convict  appellant  of  the 
crime  charged,  they  should  not  only  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  he  had  sexual  Intercourse  with  the  pros- 
ecutrix and  that  she  was  under  16  years  of 
age,  but  also  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  the  act  was 
committed  with  force  and  arms,  and  by  as- 
saulting the  prosecutrix,  whereas  neither 
force  nor  unlawful  assault  was  necessary 
to  constitute  the  crime.  The  indictment  was 
found  under  section  1165,  Ky.  St.  (Russell's  St 
i  3773),  which  provides:  "Whoever  shall  car- 
nally know  a  female  under  the  age  of  six- 
teen years,  or  an  idiot,  shall  be  confined  in 
the  penitentiary  not  less  than  ten,  nor  more 
than  twenty  years."  In  enacting  this  sec- 
tion, the  Legislature  did  not  have  in  mind 
the  necessity  for  force  In  accomplishing  the 
crime  therein  denounced,  or  that  It  was  even 
necessary  that  the  female  should  be  put  In 
fear,  but  according  to  the  legislative  Intent, 
and  the  obvious  meaning  of  the  section  Itself, 
a  female  under  16  years  of  age  "Is  presumed 
to  be  as  an  Idiot,  and  in  fact  Is  without  ca- 
pacity and  discretion  to  comprehend  fully 
the  consequences  of  yielding  to  the  ravisher 
or  strength  of  will  to  resist  his  Influraice  and 
Importunities.  Heuce  carnal  knowledge  of 
her,  even  with  her  nominal  consent,  is  In 
legal  contemplation  forcible  and  against  her 
will,  and  though  not  deemed  of  as  heinous  a 
nature  nor  punished  with  the  same  severity 
as  when,  in  fact,  forcibly  and  against  her 
consent.  Is  nevertheless  within  the  meaning 
of  the  statute  rape,  and  punishable  as  such." 
White  V.  Commonwealth,  96  Ky.  180,  28  S,  W. 
340.  16  Ky.  Law  Bep.  421;  Payne  v.  Com- 
monwealth, 110  S.  W.  311,  33  Ky.  Law  R^. 
229.  Formerly  the  age  of  consent  was  12 
years,  but  by  the  section,  supra,  the  statute 
was  amended  by  substituting  the  word  "slx- 
te^"  for  "twelve." 

But  appellant's  chief  complaint  Is  as  to 
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Instroction  No.  2,  wbkdi  hla  eonns^l  conteDds 
■bonUL  not  bare  been  ^ven  at  all.  In  this 
couns^  ena.  Attempted  rape  la  a  lesser  de- 
gree of  tbe  crime  for  wblcb  appellant  was 
Indicted,  and  Inatmctlon  No.  2  defines  at^ 
tempted  rape  and  advised  tbe  Jury  imder 
what  state  of  fiicts,  If  sbown  by  tbe  evi- 
dence beywid  a  reasonable  doubt,  th^  would 
be  antborlzed  to  find  appelant  gnllty  of  tbat 
offense.  As,  according  to  tbe  testimony  of  tlie 
prosecQtrlx,  and  tbe  confession  ol  appellant 
before  tbe  magistrate  sitting  as  an  examining 
court,  he  attempted  on  one  occasion  or  oftener 
to  bare  sexual  intercourse  with  her,  bat 
without  succeeding  In  making  a  penetratloc, 
It  might  well  be  said  that  this  evidence,  If 
tbe  jury  had  doubted  appellant's  guilt  of  tbe 
crime  charged  In  the  Indictment,  would  have 
Justified  tta^r  finding  him  guilty  under  tbe 
second  Instruction  of  attempted  rape,  the 
punishment  for  wblcb,  as  provided  by  section 
U53.  Ky.  St  (Raasell's  St  I  3771).  Is  confine- 
m«it  in  the  penitentiary  not  lesa  thui  9  nor 
more  than  20  years. 

We  do  not  understand  from  the  brief  of 
appellant's  counsel  that  objection  Is  made  to 
the  remaining  Instructions  given  by  tbe  trial 
court,  but  our  examinatifm  of  them  convinces 
us  of  th^r  correctness. 

The  record  Indicating  no  error  that  re- 
quires a  reversal  of  the  judgment  of  con- 
viction. If  Is  hereby  affirmed. 


CHRISTIE  v.  LOUISVILLE  ft  N.  R.  CO. 
(Court  of  Appeals  of  Eentocky.  Jan.  28,  1910.) 

1.  Bailboads  (I  407*)— Opesatioit  or  Tbains 

— Neqlioence. 

TrainnieQ  not  knowing  of  the  presence  of 
a  horse  near  the  track  do  not  make  the  railroad 
liable  for  frigbtenlag  the  horse  by  noises  unleas 
they  caase  the  train  to  make  nnosual  and  un- 
necessary noises. 

[Ed.  Note. — ^FoT  other  cases,  see  Railroads, 
Cent.  Dig.  I  1403 ;  Dec.  Dig.  |  407.*] 

2.  RAIZ.BOADS  (S  441*}— Opebaiioh  or  Tbaibs 

—Negligence. 

One  suing  a  railroad  for  frightening  his 
horse  and  causing  It  to  ran  away  by  permitting 
tbe  engine  drawing  a  train  upgrade  to  emit 
Bteam  baa  the  burden  of  proving  that  tbe  cylin- 
der cocka  were  kept  open  longer  than  was  nec- 
essary to  force  the  water  from  the  cylinders, 
since  it  was  necessary  to  open  the  cylinder 
co<^B  BO  that  tbe  steam  would  force  the  water 
out 

[Ed.  Note.— For  other  cases,  Bee  Railroads, 
Dea  Dig.  %  441.*] 

8.  Bailboads  (S  443*)— Opebatioit  or  Tbaiits 
— Neouqence. 

Evidence  in  an  action  against  a  railroad  for 
frightening  a  horse  and  causing  it  to  mn  away 
held  not  to  show  negligence  in  the  operation  of 
the  train. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Dig.  I  448.*] 

Appeal  from  Circuit  Court  Marlon  County. 
"Not  to  be  officially  reported." 
Action  by  J.  H.  Christie  against  the  Louis- 
ville &  Nashville  Railroad  Company.  From 


a  judgment  for  defendant  ^atattlff  appetli. 

Affirmed. 

John  McCbord,  for  appeUant  Beujamla 
D.  WarfleM.  Oba&  H.  Moonuau.  W.  0.  Mo- 
GbntO,  and  W.  W.  BpaMtaiK  tm  mpeUea 

CBEAB,  7.  Appdlanlfs  horse  vas  Injured, 
and  destroyed,  by  nmning  Into  one  of  appd- 
lee's  passenger  trains  at  Lebanon  on  tbe  n^t 
of  July  4*  1908L  The  bOTse  was  suroosed  to 
be  gentle,  and  unafraid  of  railroad  tnina 
It  was  being  held  by  a  boy  on  a  paWc  street 
about  50  feet  from  the  railroad  crosslBg,  A 
heavy,  fast  passenger  train  then  doe  to  pan 
that  point  came  along  about  10  o'clodt,  p. 
having  stopped  at  the  passenger  station  t 
short  distance  badL  The  track  waa  a  steep 
grade  from  tbe  stotlon  to  a  point  beyond  the 
crossing.  The  locomotive  was  making  con- 
siderable noise,  caused  1^  the  exhaust  and 
emission  of  steam  from  tbe  cylinder  oxto 
on  each  side.  The  horse  took  fright  at  tbe 
sounds  and  sight  jerked  loose  from  the  boy 
and  ran  away,  running  against  tbe  train  la 
Ite  attempt  to  cross  the  track  at  the  street 
crossing.  Tbe  crossing  waa  near  the  oater 
edge  of  tbe  town,  and  In  a  comparatively 
sparsely  settled  neighborhood.  Iliose  In 
charge  of  the  locomotive  and  train  did  not 
know  of  the  horse's  fright  or  even  of  Its  pres- 
ence, and  could  not  have  known  of  It  from 
their  position.  The  owner  of  the  hor» 
brought  this  suit  against  the  railroad  c«i>- 
pa!ny  to  recover  the  value  of  the  horse,  charg- 
ing tbat  it  was  injured  by  the  carelessness  of 
those  operating  the  train.  The  court  directed 
a  verdict  for  the  defendant  upon  the  close  of 
all  the  evidence. 

It  Is  conceded  that  the  rule  Is  that  unless 
those  in  charge  of  the  train  caused  it  to  moke 
unusual  and  unnecessary  noises,  when  pm- 
dently  operated,  they  not  knowing  of  the 
presence  of  the  horse,  the  company  Is  not  li- 
able. The  evidence  Is  that  for  some  distance 
back,  perhaps  for  the  length  of  a  square,  tbe 
locomotive  was  emitting  steam  from  the  cyl- 
inder cocks.  It  was  also  In  proof  and  uncon- 
tradicted that  when  the  steam  became  cold 
In  the  cylinders  of  the  engine  It  condensed, 
causing  water  to  form  in  the  cylinders,  and 
it  was  necessary,  prudent  and  customary  to 
open  the  cylinder  cocks  so  that  the  steam 
would  force  the  water  out  at  the  oi>en  cocka 
Otherwise,  not  only  would  the  effect  of  the 
steam  In  moving  the  pistons  be  lessened,  but 
It  was  quite  likely  to  seriously  impair  tbe 
machinery,  or  might  blow  out  a  head  of  the 
cylinder.  The  engineer  testified  tbat  wheo 
tbe  cylinder  waa  freed  of  the  water,  white 
steam,  or  steam  unmixed  with  water,  would 
alone  come  from  the  open  cocks  when  tbe 
engine  was  running  with  steam  on.  There 
was  some  evidence  that  at  tbe  time  tiie  train 
got  to  the  crossing  white  steam  was  coming 
from  the  open  cocks.  Everybody  knows  that 
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a  heavy  train,  starting  up  grade,  with  cyl- 
Inder  cocks  of  the  engine  open,  makes  a  series 
of  loud,  bisalng  noises,  which,  accompanied 
by  clouds  of  steam,  are  well  calculated  to 
frighten  an  ordinarily  well  broke  horse.  Ev- 
erybody knows  also  that  It  Is  necessary,  usu- 
al, and  probably  prudent  In  operating  steam 
locomotives  to  open  the  cylinder  cocks  to  al- 
low the  cond^sed  steam  to  be  forced  out  bo 
as  to  give  free  play  to  the  steam  In  the  cyl- 
inders. These  occurrences  are  nearly  as  com- 
mon as  the  noises  caused  by  whistles,  ex- 
hausts, and  air  brakes  —  all  usual  Incidents, 
and  expected.  In  the  operation  of  railroad 
trains. 

Appellant  argues  that  as  white  steam  was 
coming  from  the  cylinder  cocks  that  was  evi- 
dence the  cylinders  were  then  free  of  water, 
and.  It  was  therefore  unnecessary  to  keep 
the  cocks  open.  Which  may  be  true.  But 
the  weakness  In  appellant's  position  Is  that 
the  evidence  does  not  show  how  long  the 
■white  steam  bad  been  coming  from  the  cocks. 
Until  the  appearance  of  white  steam,  free 
from  watOT,  It  would  not  be  known  that  the 
cylinders  were  free  of  water;  therefore  it 
■was  necessary  to  keep  the  cocks  open  long 
enough  for  the  white  steam  to  show  the  con- 
dition. The  burden  was  upon  the  plaintiff 
to  show  that  the  cocks  were  kept  open  too 
long— longer  than  necessary.  Upon  that 
point  there  was  a  failure  of  proof.  The  cir- 
cuit court  properly  withdrew  the  case  from 
the  jury,  when,  upon  the  whole  case,  there 
■was  a  failure  of  proof  upon  an  essential  ele- 
ment of  the  plalntlfT's  cause. 

Judgment  affirmed. 


FRAZIER  T.  COMMONWBAI^TH. 
<Coart  of  Appeals  of  Kentucky.   Jan.  28,  1910.) 

1.  HoviciDE  (S  840*)  —  Appeal  —  HABittESS 
iEkro»— "Ska  FE. " 

Where  on  a  trial  for  the  murder  of  a^  loae, 
■onarmed  woman,  the  evidence  o£  the  condition  of 
tier  clothing  and  the  scratches  on  the  person 
of  accused,  and  clrcnmstancea  indicated  that 
accused  had  made  a  wicked  assault  on  her,  and 
practically  the  only  defense  was  defect  of  mind, 
the  error  in  an  Instruction  on  self-defense  that, 
H  at  the  time  accused  killed  decedent,  he  was 
in  danger  of  death  or  of  great  bodily  harm  at 
the  hands  of  decedent,  and  it  was  necessary,  or 
believed  by  him  to  be  so  In  the  exercise  of  rea- 
sonable judgment,  to  kill  decedent  In  order  to 
"escape  or  avert"  the  danger,  be  was  entitled 
to  an  acquittal  on  the  ground  of  self-defense, 
arising  from  the  usa  of  the  word  "escape,"  im- 
plying that  accused  must  seek  safety  In  flight 
rather  than  In  defending  himself  from  Impend- 
ing danger,  was  not  prejudirial. 

EE>].  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  H  715.-720:  Dee.  Dig.  |  840.* 

For  other  definitions,  see  Words  and  Phrases, 
■rol.  8.  pp.  2460-2463.] 

2.  Cbimikal  Law  d  723*)— TbzaIi— Asquheht 

OT  PBOSECtTTINQ  ATTOBHKT. 

The  commonwealth  attorney  on  a  trial  for 
moTder  in  his  argomoit  Insist,  within 

proper  limits,  that  Ois  Jury  shall  inflict  the 
death  penalty,  ai^  may  urge  tbia  from  tlie 


facta  shown,  and  his  statement  that  the  jury 
should  not  send  accused  to  the  penitential  to 
come  back  in  a  few  years  was  not  prejudicial. 

lEd.  Note.— For  other  cases,  see  Criminal 
Law,  Oent.  Dig.  8  1676;  Dec.  Dig.  i  72S.«] 
8.  GBUunAi.  Law  (|  781*)— Tbiai^Ihstbdc- 

Tions. 

Under  Or.  Code  Prac.  8  providing  that 
a  confession,  unless  made  in  open  court,  does  not 
warrant  a  conviction  onless  accompanied  with 
other  proof  tliat  the  offense  was  oommitted,  one 
cannot  be  convicted  on  a  confesuon  not  made 
In  open  court,  unless  the  corpus  delicti  Is  shown 
by  other  evidence,  Iwt  the  proof  of  the  commis- 
sion of  the  offense  need  not  ccoioect  accused 
therewith:  and,  where  the  proof  of  .the  com- 
mission of  the  offense  was  clear  and  undispnted, 
the  refusal  to  charge  nnder  the  section  was 
proper. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  18C5,  Ititid;  Dec.  Dig.  8 
-81.*J 

4.  Cbiuinai.  Law  ({  Sll*)— Aocoicpijcbs— 

COBBOBOBATIOIT. 

Under  Or.  Code  Prac.  8  241,  declarin?  that 
a  conviction  cannot  be  had  on  the  confession  of 
an  accomplice  unless  corroborated  by  other  evi- 
dence tending  to  connect  accused  with  the  com- 
mission of  the  offense.  It  Is  not  sulQcient  to 
merely  show  by  other  evidence  commission  of 
the  offense  and  the  circnmstances  thereof,  bat 
there  must  be  other  teatinvmy  omnecting  ac- 
cused with  the  offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  OenL  Dig.  SS  1127-1137;  Dec  Dig.  8 
511;*  Homicide,  Cent  Dig.  8  484.] 

Appeal  from  Circuit  Court,  Letcher  County. 
"Not  to  be  officially  reported." 
Floyd  Frazler  was  convicted  of  murder, 
and  he  appeals.  Affirmed. 

David  Hays,  B.  G.  Williams,  and  B.  M. 
Fields,  for  appellant  James  Breathitt,  Atty. 
Gen.,  and  Tom  B.  McGregor,  AssL  Atty. 
Q«n.,  for  the  Commonwealth. 

HOBSON,  J.  Floyd  Frazler  was  Indicted 
for  the  murder  of  Ellen  Flannery.  On  the 
first  trial  of  the  case  the  Jury  disagreed. 
On  the  second  trial  at  the  April  term,  190S, 
the  Jury  returned  a  verdict  finding  bim 
guilty  as  charged,  and  fixing  his  punishment 
at  death.  On  appeal  to  this  court  from  the 
Judgment  entered  In  the  circuit  court  the 
judgment  was  reversed  for  an  error  In  the 
Instructions  of  the  court  under  the  evidence 
then  presented.  See  Frazler  v.  Com.,  114  S. 
W.  268.  On  the  return  of  the  case  to  the 
circuit  court.  It  was  tried  again  at  the  April 
term,  1909;  and,  the  defendant  being  again 
convicted  and  sentenced  to  death,  he  appeals. 

The  facts  shown  by  the  record  before  us 
are  these:  Ellen  Flannery  was  a  widow  liv- 
ing on  Pert  Creek  In  Letcher  county  with 
her  five  children,  between  3  and  13  years 
of  age.  She  was  In  good  health.  On  the 
morning  of  May  21,  1907,  she  sent  the  two 
older  children  to  town  on  an  errand,  and 
herself  after  breakfast  went  out  to  get  some 
greens  for  dinner,  leaving  the  three  younger 
children  at  home.  When  the  two  older  chil- 
dren returned,  their  mother  was  atlll  absent, 
and  could  not  be  found.  The  Are  children 
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stayed  there  alone  that  night,  and  the  next 
morning  the  neighbors  came  in  and  i>egan 
searching  for  her.  After  they  had  searched 
for  her  a  while,  she  was  found,  not  very 
for  from  the  house,  In  a  low  place  near  the 
creek.  A  number  of  large  rocks  were  upon 
^er  head  and  chest,  which  appeared  to  have 
been  thrown  upon  her  after  she  had  fallen, 
and  In  some  measure  concealed  her  person. 
There  was  blood  upon  a  bush  near  by,  also 
blood  upon  the  leaves  and  twigs  and  graas 
around,  showing  signs  of  a  struggle.  There 
were  ugly  knife  wounds  In  her  neck,  and 
bruises  about  the  head.  Her  skirt  was  torn 
off,  but  was  under  her.  Her  waist  was  on 
her,  but  much  cut  or  torn.  A  ebort  distance 
from  her  person  was  found  some  salad 
which  she  had  cut,  and  as  they  went  from 
this  to  the  fence  near  by,  blood  stains  were 
found  on  the  fence  where  apparently  bloody 
hands  had  been  placed  by  some  one  In  get- 
ting over  the  fence.  Going  on  beyond  the 
fence,  the  searchers  found  the  track  of  a 
man  made  by  a  heavy  brogan  shoe,  and  there 
were  an  unusual  number  of  tacks  In  the  heel. 
Near  by  these  tracks  was  found  a  case 
knife,  and  not  far  from  It,  between  two  logs 
and  covered  up  with  rocks,  was  found  the 
woman's  bonnet.  The  searchers  followed 
the  tracks  further.  These  soon  showed  that 
the  man  was  running,  and  were  traced  up 
to  the  big  road,  where  from  the  amount  of 
travel  they  could  not  be  dlatlngulshed  any 
further.  The  defendant  lived  down  the  big 
road  at  the  first  house  below  where  the 
tracks  entered  It.  The  defendant  was  along 
with  the  searching  party,  and  one  of  the 
men  In  the  searching  party  noticed  blood 
upon  his  shirt  sleeve.  The  defendant  start- 
ed home,  and  the  magistrate  ordered  him  ar- 
rested. He  complained  of  being  arrested, 
but  finally  said  to  the  magistrate  that  he 
had  been  over  In  the  field  the  day  before  to 
get  some  sand,  and  he  would  show  him  his 
tracks.  The  magistrate  went  with  him.  He 
had  measured  the  tracks  where  the  knife 
was  found,  and  the  track  which  the  defend- 
ant showed  him  over  In  the  field  correspond- 
ed precisely  with  the  tracks,  which  he  had 
measured  before  near  the  knife,  there  being 
the  same  unusual  appearance  of  tacks  In 
the  heel.  Before  the  body  was  found,  the 
defendant  was  coming  down  the  hill  with 
some  men,  and  said  that  be  would  not  go 
Into  that  bottom  for  $50;  the  bottom  refer- 
red to  being  the  bottom  where  the  woman 
was  found.  When  they  had  got  down  the 
bill  a  man  they  met  down  there  started 
down  Into  the  4>ottom,  and  the  defendant 
said  to  him;  "She's  not  down  there;  there 
Is  no  use  of  going  down  there."  After  he 
was  arrested  his  clothing  was  carefully  ex- 
amined; blood  stains  were  found  on  the 
shirt  sleeves,  and  these  had  the  appearance 
of  having  been  washed  at  or  rubbed  In  an 
effort  to  remove  them.  His  nose  had  been 
bleeding,  and  he  accounted  for  the  blood 
stains  on  his  sleeves  in  this  way.  Bat  blood 


stains  were  also  found  on  the  hack  of  his 
shirt,  on  his  pants,  and  at  one  point  on  his 
drawers ;  the  blood  bavlng  gone  through  his 
pants  and  stained  his  drawers.  When  strip- 
ped there  that  day  an  abrasion  of  the  skin 
was  found  back  of  the  shoulder  and  another 
on  the  arm.  He  accounted  for  this  by  say- 
ing that  he  had  been  carrying  some  briars 
the  day  before,  and  had  scratched  himself 
there.  But  the  place  looked  different  from  a 
briar  scratch.  They  went  to  his  house,  and 
there  they  found  a  pair  of  brogan  shoes  be- 
longing to  him,  which  measured  the  same 
as  the  tracks  they  had  found,  and  had  the 
same  peculiar  arrangement  of  tacks  in  the 
heel.  These  sho^  had  blood  stains  on  them. 

The  deputy  of  the  Jailer  testified  to  this 
statement,  made  by  the  defendant  to  him 
after  be  was  put  in  Jail:  "He  asked  me 
what  I  thought  they  would  do  with  him,  and 
I  told  him  I  did  not  know,  and  he  asked  me 
again  what  I  thought  they  would  do  with 
him,  and  I  told  him  I  did  not  know.  Then 
I  asked  him  If  he  killed  the  woman,  aud 
he  said  he  did.  He  said  he  cut  her  throat 
and  she  bled  to  death,"  At  one  time  he  was 
taken  to  Pinevllle  for  safe-keeping.  To  the 
deputy  sheriff  who  went  there  for  him  to 
bring  him  to  Letcher  county  for  the  trial,  he 
made  this  statement:  "When  I  first  went 
there  he  asked  me  what  I  thought  tbey 
would  do  with  him,  and  I  never  told  him. 
and  he  asked  me  again,  I  don't  know  how 
many  times  he  asked  me,  and  finally  I  said 
to  him,  'I  think  they  wll!  penitentiary  yon 
for  life,'  or  something  Just  about  that  vrnj 
and  then  he  said,  'I  done  It  in  self-defense.' 
and  we  went  on  a  few  steps  further,  and  be 
said  *I  done  it  because  I  had  It  to  do,' "  To 
a  prisoner  who  was  in  the  Jail  with  him. 
he  made  this  statement:  "He  told  me  he 
never  killed  her  when  he  came  to  get  the 
sand,  but  be  got  the  sand  and  took  It  back 
home,  and  came  back  to  fix  up  some  fence, 
and  she  came  to  him,  and  he  told  her  to 
come  on  around,  and  she  would  not  come; 
said  she  would  come  when  she  got  read}'. 
And  he  said  he  picked  up  a  rock  and  knock- 
ed her  down,  and  she  raised  up  and  said: 
'I>on't  do  that;  yon  have  killed  me  already' 
— and  she  run  or  raised  up,  and  he  said  be 
cut  her  throat  and  put  some  rocks  over  her. 
laid  them  on  her,  and  said  he  done  that  to 
hide  the  Wood."  He  did  not  testify  on  the 
trial  In  bis  own  defense  His  mother,  who 
was  Introduced  In  his  behalf,  testified,  in 
substance,  that  she  had  sent  bim  to  school 
a  great  deal;  that  he  did  no  good  at  school: 
that  he  was  23  years  old;  that  he  would  not 
do  work  unless  somebody  was  out  with  him 
to  show  him  and  help  him  do  the  work; 
that  he  had  not  a  good  mind,  and  wonld  fly 
into  a  passion  without  a  reasonable  cao^. 
and  seemed  to  have  no  control  of  himself. 
Her  testimony  was  sustained  by  several  oth- 
er witnesses  to  the  effect  that  he  had  less 
sense  than  an  average  [>erson  of  his  age; 
that  he  would  fly  mad  all  at  onoe  wbeo 
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there  was  nothing  to  make  him  mad;  that 
he  did  little  good  at  school,  -rras  little  account 
IB  a  worker,  and  was  peculiar. 

On  these  facta  the  court  gave  the  Jury  In- 
structions admirably  defining  the  law  as  to 
murder,  manalaughter,  and  Insanity.  Of 
these  InstructlonB  there  Is  no  complaint  On 
Belf-defense  the  court  glre  this  Instruction: 
"If  you  shall  believe  from  the  evidence  that 
at  the  time  the  defendant,  Ployd  Frazler,  cut, 
stabbed,  struck,  and  wounded  the  said  El- 
len Flannery,  by  cutting,  staliblng,  striking, 
and  wounding  her,  from  the  effects  of  which 
she  Immediately  died  (If  you  shall  believe 
from  the  evidence,  beyond  a  reasonable 
doubt,  be  did  so  do),  that  the  defendant  was 
then  In  danger  of  death,  or  the  Infliction  of 
some  great  bodily  harm,  at  the  hands  of  the 
deceased,  and  tbat  It  was  necessary,  or  be- 
lieved by  the  defendant,  in  the  exercise  of 
a  reasonable  judgment,  to  so  cut,  stab, 
strike,  and  wound  the  deceased.  In  order  to 
escape  or  avert  said  danger,  real  or  to  him 
apparent,  then  you  ought  to  acquit  the  de- 
fendant, upon  the  ground  of  self-defense  or 
apparent  necessity  therefor." 

In  his  final  argument  to  the  Jury  the  com- 
monwealth attorney  said:  "Don't  send  this 
man  to  the  penitentiary — as  the  attorney  for 
the  defense  asks  you  to  do — where  you 
know  that  every  man  returns  In  four  or  five 
years  1  Don't  send  him  to  the  penitentiary 
to  come  back  In  four  or  five  years !"  to  which 
statement  of  the  said  D.  D.  Fields  the  de- 
fendant at  the  time  objected,  and  the  court 
overruled  said  objection,  to  which  the  de- 
fendant excepted. 

It  la  Insisted  that .  the  instruction  above 
quoted  on  self-defense  was  erroneous  in  us- 
ing the  word  "escape" ;  and  oar  attention 
Is  called  to  the  fact  that  In  Howard  v.  Com., 
67  S.  W.  1003,  24  Ky.  Law  Rep.  91,  the  pre- 
cise instruction  was  condemned  as  errone- 
ous; the  court  saying  that  the  use  of  the 
word  "escape"  Implied  that  the  defendant 
must  seek  safety  In  flight  rather  than  In  de- 
fending himself  from  the  impending  danger. 
But  the  facts  of  that  case  are  altogether  dif- 
ferent from  the  facts  here,  and  it  will  be 
observed  that  there  was  In  that  case  an- 
other reason  for  the  reversal  of  the  Judg- 
ment A  similar  Instruction  was  condemned 
In  Cockrll!  v.  Com.,  95  Ky.  2G,  23  S.  W.  659. 
15  Ky.  Law  Rep.  328,  Eversole  v.  Com.,  95 
Ky.  627,  26  S.  W.  816,  16  Ky.  Law  Rep.  143, 
and  In  Arnold  v.  Com.,  55  S.  W.  894,  21  Ky. 
Law  Rep.  1B66.  But  In  all  these  cases  there 
were  other  grounds  for  reversal.  It  Is  mani- 
fest that  If  the  word  "escape"  had  been  omit- 
ted, and  the  Instmctlon  had  read  "In  order  to 
avert  said  danger,  either  real  or  to  the  de- 
fendant apparent,"  it  would  have  been  be- 
yond criticism.  The  addition  of  the  word  "es- 
cape" could  not,  under  the  facts  of  this  case, 
have  affected  the  result;  and.  If  the  word  had 
been  omitted,  the  defendant  could  not  possi- 
bly have  been  benefited  In  any  way.  A  lone, 
unarmed  wtunan  was  found  here  dead.  The 


condition  of  her  clothing,  the  scratches  on 
his  person,  and  all  the  circumstances  indi- 
cate that  the  defendant  made  a  wicked  as- 
sault on  her,  and  practically  the  only  de- 
fense attempted  to  be  made  for  him  before 
the  Jury  was  defect  of  mind.  We  have  re- 
cently held  In  a  number  of  cases  that  a  Judg- 
meirt  of  conviction  will  not  be  reversed  for 
minor  errors,  not  affecting  the  substantial 
rights  of  the  accused.  Hargls  v.  Com.,  123 
S.  W.  239;  CoUett  v.  Com.,  121  S.  W.  426; 
MuIUns  V.  Com.,  108  S.  W.  252,  32  Ky.  Law 
Rep.  1216.  The  error  in  the  Instruction 
here  clearly  belongs  to  this  class. 

It  Is  within  the  proper  limits  of  argument 
for  a  commonwealth  attorney  to  Insist  that 
the  Jury  shall  inflict  upon  the  defendant  the 
highest  penalty  prescribed  by  law,  and  to 
urge  this  from  the  facts  shown  by  the  rec- 
ord. Persona  sent  to  the  penitentiary  for  a 
term  of  years,  who  do  not  die  there,  usually 
return  to  their  homes.  It  Is  a  matter  of 
common  knowledge  that  persons  sent  to  the 
penitentiary  are  sometimes  pardoned  or  pa- 
roled, or  have  their  terms  shortened  by 
allowances  for  good  conduct;  and  we  can- 
not see  how  the  defendant's  substantial 
rights  were  prejudiced  by  what  the  attor- 
ney said. 

It  Is  also  Insisted  that  the  court  should, 
have  instructed  the  Jury  under  section  240, 
of  the  Criminal  Code  of  Procedure:  "A  con- 
fession of  a  defendant,  unless  made  in  open 
court,  will  not  warrant  a  conviction,  unless 
accompanied  with  other  proof  that  such  an 
offense  was  committed."  Under  this  sec- 
tion the  defendant  cannot  be  convicted  upon 
a  confession  not  made  in  open  court  unless 
the  corpus  delicti  is  shown  by  other  evi- 
dence. But  it  Is  not  necessary  that  the  proof 
showing  that  the  offense  has  been  committed 
should  connect  the  accused  with  the  commis- 
sion of  the  offense.  Patterson  v.  Com.,  86 
Ky.  313,  5  S.  W.  387,  765,  9  Ky.  Law  Rep. 
481;  TVlgglnton  v.  Com..  92  Ky.  282,  17  S. 
W.  634.  13  Ky.  Law  Rep.  641;  Dugan  v. 
Com.,  102  Ky.  241,  43  S.  W.  418,  19  Ky.  Iaw 
Rep.  1273;  Green  v.  Com.,  83  S.  W.  638,  26 
Ky.  Law  Rep.  1221.  The  proof  here  that 
the  offense  had  been  committed  was  i^lear, 
satisfactory,  and  undisputed.  There  was 
therefore  no  error  In  not  giving  the  jury  an 
InstructloD  under  this  section.  There  Is  a 
difference  between  sections  240  and  241. 
Section  241  provides  that  a  conviction  can- 
not be  had  upon  the  testimony  of  an  accom- 
plice unless  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense;  and  the  corrob- 
oration Is  not  sufficient  If  It  merely  shows 
that  the  offense  was  committed,  and  the  cir- 
cumstances thereof.  Under  this  section 
there  must  be  proof  other  than  the  testimo- 
ny of  an  accomplice  connecting  the  defend- 
ant with  the  offense;  but,  under  section  240, 
which  relates  to  a  confession  made  by  him 
out  of  court,  it  is  only  required  that  the  con- 
fession shall  be  accompanied'  with  other 
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proof  that  sncb  an  offenae  was  committed. 

On  the  whole  caae  we  are  aatlafied  that 
the  defendant  had  a  fair  trlaL 

Judgment  affirmed. 


BDDINGTON-GBTFFTrHS  CONST.  CO.  T. 
TURNER. 

<Cotirt  ot  Appeals  of  K«iitiidi7.   Feb.  1,  1910.) 

1.  GoKTBAora  d  231*)— Railboad  Constbuc- 

TlOW— COMPENBATION— ESTIM  ATIOS . 

Where  an  unsigned  eubcontract  for  railroad 
Jtrade  construction  stipulated  for  measurement 
In  the  borrow  pits  and  not  In  the  fill,  by  the  en- 
gineers of  the  railroad  company,  but  plaintiff  did 
not  complete  his  contract  because  improper  bor- 
row plte  were  famished,  and  their  condition 
was  changed  by  the  further  excavation  by  de- 
fendant in  the  completion  of  the  subcontract, 
80  that  measurement  therein  to  ascertain  the 
amount  of  earth  removed  bf  plaintiff  was  impos- 
«ible,  and  the  railroad  engineers  took  only  such 
measnrements  as  were  necessary  to  make  esti- 
mates, plaintiff  was  not  bound  to  prove  the 
Amount  of  his  work  by  measurements  in  the 
pits,  but  could  show  the  amount  of  earOi  re- 
moved by  measurement  in  the  fill. 

[Ed.  Note.— For  other  cases,  aee  Contracts, 
Dec.  Dig.  8  231.*] 

2.  CoKTBACTs  (S  323*>—CoHBXBiTcmoH— Ques- 
tions FOB  JUBT. 

In  an  action  on  a  railroad  grade  construc- 
tion subcontract,  the  quantity  of  earth  removed 
by  plaintiff  onder  his  contract,  held  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Contracts, 
Cent  Dig.  {  If^;  Dec.  Dig.  {  323.*] 

S.  GONTBAOTS  <|  819*)  —  PaBTIAI.  pEBFOBlf- 

ANCE— Retained  Percentage — FoBrEiiuRE. 
Where  plaintiff  failed  to  complete  his  sub- 
'Contract  for  the  construction  of  a  railroad  grade 
because  of  defendant's  failure  to  furnish  borrow 
pits  from  which  to  secure  the  necessary  filling 
material,  as  required  by  the  contract,  defendant 
was  not  entitled  to  retain  a  percentage  of  the 
■contract  price  withheld  to  secure  performance. 

[EM.  Note.— For  other  eases,  see  Contracts, 
Cent.  Die  H  1489-1003.  1006;   Dec.  Die  | 

AKJeal  from  Circuit  Court,  Laurel  County. 

"Not  to  be  officially  reported." 

Action  by  Jesse  Turner  against  the  Edding- 
ton-Orlfflths  Goustmctlon  Company.  Judg- 
ment for  plaintiff,  and  defnidant  appeals. 
Affirmed. 

Sam  C  Hardlu,  for  appellant  J.  M.  Rob- 
«lon,  for  appellee. 

O'REAR,  J.  Appellants  were  contractors 
for  the  building  of  a  double  track  railroad 
for  the  Louisville  &  Nashville  R,  R.  Co.,  lu 
Laurel  county.  They  sublet  certain  parts  of 
the  grading  to  Bubcoutractors  A  part  was 
«ublet  to  appellee,  which  was  making  the  fill 
for  the  track  for  a  distance  of  about  2,000 
feet.  The  flU  was  to  be  made  of  earth,  and 
Include  the  construction  and  material  for 
two  culverts,  to  be  made  of  stone  and  con- 
<rrete.  The  price  for  the  culvert  work  is  not 
in  dispute.  The  price  of  the  fill  was  to  be 
19  cents  a  cubic  yard;  material  to  be  fur- 
nished to  appellee,  and  he  to  furnish  tools, 
teams,  and  labor.   A.  written  contract  was 


prepared  by  appellants  (whose  place  of  bosl- 
neas  was  Enozrllle,  TennJ,  and  sent  to  ap- 
pellee for  slgnatnreL  He  declined  to  siga  It, 
but  returned  It  with  a  letter  Indicating  hii 
objections.  The  contract  aa  prepared  was 
never  signed.  But  It  seems  that  tbe  parties 
were  thai  agreed  In  the  main  as  to  terms  of 
the  ctmtract,  and  appellee  went  to  wcvIe  to 
execute  It  In  order  to  make  the  fill  more 
earth  was  required  than  could  be  got  frotn 
tbe  work.  The  railroad  company  had  agreed 
with  Its  contractor  to  farnl^  necessary  "bor- 
row pits"  adjacent  to  the  work,  from  whldi 
to  get  the  needed  earth.  Owing  to  the  heavy 
rains  and  annsually  wet  season  tiie  bnrow 
pit  first  furnished  was  not  wortcable  for 
much  of  tbe  time.  It  was  low,  swampy 
ground,  lower  than  tbe  surface,  which  would 
drain  It  after  It  had  been  excavated  to  some 
extent  so  that  the  rains  soon  filled  it  with 
watw  80  that  It  could  not  be  worked.  Ap- 
pellee demanded  of  appellants  that  th^  pro- 
vide anotha*  borrow  pit,  which  by  letter  they 
agreed  to  do,  but  failed.  After  waiting  some 
weeks,  appellee  threw  up  the  job,  and  brought 
this  suit  to  recover  for  the  work  which  be 
had  done,  at  tue  contract  price,  less  payments 
made  to  him,  and  for  damages  for  the  breach 
of  the  contract  by  appellants — suing  to  re- 
cover tbe  profit  be  would  have  made  If  he 
had  been  allowed  to  finish  the  Job. 

The  writing  which  was  prepared  to  ev- 
idence the  contract  stipulated  that  the  earth 
was  to  be  measured  in  the  borrow  pits,  ani 
not  in  the  fill.  That  is.  the  dlm^iona  of  the 
holes  from  whidi  the  earth  was  takax  were 
to  be  ascertained  by  tbe  engineers  of  tbe 
railroad  company,  and  the  sc^id  contents  pat 
Into  the  fill  thus  to  be  calculated  and  paid 
for  at  the  contract  price.  Monthly  estimates 
were  to  be  made,  and  wore  made,  by  tbe  rail- 
road company's  engineers,  npon  which  ap- 
pellants paid  appellee  90  per  cent  of  the  sum 
earned  on  the  work  thus  shown  to  have  been 
done.  The  remaining  10  per  cent  was  re- 
tained until  the  work  was  completed,  as  a 
guaranty  of  Its  proper  execution.  Appellee 
was  paid  90  per  cent  of  the  contract  price 
upon  the  estimates  so  made,  except  for  the 
last  few  days  which  he  worked.  After  he 
quit  appellants  took  charge  of  the  work  and 
finished  It  and  were  paid  for  It  by  tbe 
railroad  company.  Before  appellants  took 
charge,  appellee  wrote  them  that  he  was  not 
satisfied  with  the  measurements  that  had 
been  made,  and  that  he  proposed  to  hare  an 
engineer  measure  the  work.  Appellants  an- 
swered for  him  to  do  so.  He  did  employ  an 
engineer  of  experience  In  that  character  of 
work,  to  measure  the  fill  In  January  of  IDOS, 
who  reported,  and  on  the  trial  of  the  caw 
testified,  that  the  fill  contained  20,^  cubic 
yards  of  earth.  Appellants  failed  to  set- 
tle with  appellee,  and  he  brought  this  salt, 
as  stated. 

Appellants  omtend  that  the  measnrement 
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made  by  appellee's  engineer  was  vtptm  the 
wrong  basis.;  that  he  should  hare  measured 
the  borrow  pita ;  that  the  difference  is  atwnt 
8  per  cent  less  In  the  borrow  pU  measure- 
ment as  compared  with  the  filL    They  ad- 
mit that  the  quantity  of  earth  was  18,664 
feet,  measured  In  this  way.   If  It  should  be 
conceded  that  the  written  memorandum,  on- 
signed,  ctmstituted  the  best  evidence  of  the 
contract,  and  correctly  stated  the  contract  on 
this  point,  yet  It  was  not  shown  that  a[^l- 
lants  eren  caused  the  borrow  pits  to  be  meas- 
ured by  the  railroad  company's  engineers 
when  apptilee  quit  the  work,  so  as  to  ascer- 
tain the  quantity  of  earth  that  had  been  re- 
moved from  them.  True,  they  bad  from  time 
to  time  made  estimates  of  the  earth  ranoT- 
ed,  but  the  evidence  was  quite  conflicting 
whether  the  estimates  were  made  upon  meas- 
nrements  of  the  borrow  pits.    On  the  con- 
trary. It  seems  that  tbey  were  not  always  so 
made.  At  any  rate  they  were  only  ratlmates, 
aad  were  not  conclusive,  nor  Intended  to  be, 
upon  anybody.   The  purpose  was  to  approx- 
imate the  work  done,  so  as  to  ascertain  what 
sum  could  be  safely  paid  upon  It   As  they 
were  not  such  measurements  as  the  writing 
contemplated,  upon  which  exact  settlements 
would  be  made,  they  are  not  condUBlve  upon 
the  parties.    As  ai^llants  afterward  went 
to  work  In  these  same  pits,  or  some  of  them, 
and  materially  changed  them,  so  that  now  it 
would  be  Impossible,  as  It  was  when  the  suit 
was  brought,  to  mtU^e  an  accurate  measure- 
ment of  them  as  of  the  date  when  appellee 
quit  the  work,  the  question  arises,  What 
method  was  open  to  the  parties  to  ascertain 
the  quantity  of  earth  moved  by  appellee? 
He  pursued  a  natural  couree,  and  that  too, 
after  having  apprised  appellants  of  his  pur- 
pose to  do  so,  and  with  their  tacit  consent 
which  was  to  have  another  engineer  of  ex- 
perience measure  the  work.    The  evidence 
was   conflfctli^  whether  the  measurement 
would  show  more  earth  In  the  pit  than  In 
the  fill.   One  authiuity  upon  engineering,  the 
only  one  introduced  or  alluded  to  by  the 
engineers,  holds  that  the  measurement  will 
show  slightly  less,  as  that  by  tramping  the 
earth  In  hauling  over  It  as  It  Is  placed  loose 
In  the  fill.  It  will  shrink  to  a  less  volume 
than  when  In  its  natural  state  before  re- 
moval.   The  measurement  In  this  Instance 
was  made  some  months  after  the  work — the 
most  of  It — had  been  done;  after  It  had  been 
hauled  over  and  allowed  to  settle  by  time 
and  wet  seasons.   It  is  Ukely  that  the  dlfTer- 
ence.  If  there  was  any,  was  not  material,  at 
any  rate  the  measurement  as  done  appel- 
lee was  the  only  method  that  was  open  to 
him,  as  the  pits  were  filled  with  water  so 
that  they  could  not  be  measured  accurately. 
After  appellants  took  charge  of  the  work  and 
had  made  some  progress  upon  it,  the  condl- 
tloim  ware  «o  dianged  tbat  any  other  way  of 
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measuring  the  work  was  Impossible.  By 
their  own  conduct  they  made  it  impossible 
to  have  a  literal  compliance  with  the  condi- 
tions of  the  contract  aasumlng  the  writing 
shows  the  contract.  Appellee  was  not  bound 
to  do  the  measuring  of  the  work  In  any  event 
That  was  to  be  done  by  the  railroad  engi- 
neers. If  they  failed,  as  they  did.  appellee 
should  not  lose  because  of  that  fact.  Nor 
Is  It  DOW  shown  in  the  evidence  what  quan- 
tity of  earth  was  removed  from  the  pits  by 
appellee,  by  mmsnrements  and  calculations 
of  tbe  railroad  engineers.  They  show  es- 
timates of  work  done  from  time  to  time, 
which  are  assumed  to  he  approximately  cor- 
rect, but  not  until  the  work  was  finally 
turned  over  to  the  railroad  company  did 
they  make  the  accurate  measurement  called 
for  by  the  original  contract  Under  these  cir- 
cumstances It  was  for  the  Jury  to  find  from 
the  evidence  the  quantity  of  earth  actually 
removed  by  appellee  under  his  contract 

If  ai^llee  had  abandoned  his  contract 
without  cause,  and  still  assuming  that  the 
writing  was  the  contract,  he  would  have  for- 
feited tbe  10  per  cent  retained  by  appellants 
upon  each  monthly  estimate  as  liquidated 
damages ;  such  t>elng  the  stipulation  of  the  con- 
tract If.  however,  appellants  failed  to  fur- 
nish him  the  material,  so  that  he  could  not 
finish  the  work,  they  will  not  be  allowed  to 
forfeit  tbe  sums  retained.  It  may  be  true,  as 
Insisted  by  api^tlants,  that  the  railroad  com- 
pany was  to  furnish  the  borrow  plhs.  Still, 
as  between  appellants  and  appellee,  the  latter 
was  not  to  fumlah  them,  and  the  failure  of 
the  railroad  company,  If  It  did  fail,  was  suf- 
ficient excuse  for  appellee's  not  completing 
the  job.  Suppose  the  railroad  company  had, 
when  the  work  was  half  done,  abandoned 
It  altogether,  would  that  make  appellee  lia- 
ble in  damages  to  affiants?  But  the  facts 
appear  to  be  that  tbe  railroad  company  did 
f>iml8h  borrow  pits  to  the  appellants,  but 
they  somehow  failed  to  notify  appellee  of 
tbe  fact  Such  the  Jury  found,  and  such  we 
find  from  the  record.  Therefore,  in  no  eren^ 
was  appellee  in  default  on  the  contract. 

There  was  a  dispute  whether  appellee  com- 
pleted one  of  the  culverts,  and  as  to  how 
much  be  did  on  the  other  {the  latter  was  con- 
demned by  the  railroad  company,  and  sub- 
sequently finished  by  appellants,  but  material 
gotten  out  of  appellee  was  used  In  the  work). 
These  matters  were  submitted  to  the  Jury. 

As  to  the  damages  for  the  breach  of  the 
contract — that  Is,  for  plaintiff  not  being  al- 
lowed to  finish  the  work — the  court  told  the 
Jury  not  to  consider  that  branch  of  the  case. 

The  views  herein  expressed  were  applied 
by  the  court  In  the  conduct  of  the  trial,  and 
under  the  admirably  clear  Instructions  glvea 
the  jury,  the  verdict  was  for  aj^ellee  tor 
f 1,000.  We  see  no  error; 

Judgment  afflrmed. 
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OHILDBRS'  BX'X  rt  al.  CARTWHIQHT 
et  al. 

(Court  of  Appeals  of  KeDtu<A7.   Feb.  2,  1010.) 

1.  WlLM  (8  163*>-COKTE81^-UIIOU»  ISTLtT- 
BNCf;— BlTBDBR  OF  PBOOV. 

The  baiden  of  ibowing  a  will  la  In- 
Talid,  becaoie  procazed  by  ondae  inflnence,  ii  on 

contestants. 

[Ed.  Note.— For  other  cases,  see  Wills,  Cent 
iMg.  81  388-402;  Dec.  Dig.  8  163.*] 

2.  Wills  (i  166*)— Uitdde  Influeitcs— Msas- 
UBB  or  Pboop— Evidence. 

To  set  aside  a  will  .because  procured 
undue  Inflnence,  it  is  not  sufficient  to  show  that 
there  was  an  opportunity  to  exercise  undue  In- 
fluence, or  that  there  was  a  possibility  that  it 
was  exercised,  but  there  most  Iw  eTidence  sbow- 
iiv  its  exercise. 

[Ed.  Note.— For  other  cases,  see  WUls,  Cent 
Dig.  IS  421-437;  Dec  Big.  |  168w») 

8.  WiLM  (8  I*)— Disposition  of  Pbofkbtt. 

One  of  sound  mind  and  disposing  memory 
may  transmit  his  property  by  wlfi  la  such  man- 
ner as  pleases  bim. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  81:  Dec.  Dig.  I  l.»] 
4.  Wills  (8  166*)— Undue  Irfluencb— Suf- 

FiciENcy  OF  Evidence. 

Evidence  kcid  insufficient  to  show  that  the 
execution  of  a  will  was  procured  liiroDgh  undue 
iofloeDce. 

[Ed.  Note.— For  other  cases,  see  Wills,  Gent 
Dig.  jS  421-4S7 :  Dec.  Dig.  8  166.*] 

Appeal   from   Glrcait  Court,  Hickman 

County. 

"To  be  officially  reported." 

Will  -tontest  by  Josie  Cartwrlght  and  oth- 
ers against  John  M.  Childers'  executrix  and 
others.  From  the  Jndcment;  defendants  ap- 
peal. Reversed. 

Shelboorae  &  Smith,  for  appellants.  Joe 
W.  Bennett  and  Robbins  &  Thomas,  for  ap- 
pellees. 

BARKER,  J.  Tbis  action  Involves  a  con* 
teat  .as  to  the  validity  of  the  will  of  John 
M.  Childers,  of  Hickman  county,  Ky. 

On  the  24th  day  of  January,  1907,  John  M. 
Childers  caused  to  be  prepared  the  paper  In 
questltm,  which  he  duly  executed  as  his  last 
win  and  testament  By  the  instrument  he 
devised  all  his  estate  to  his  wife,  Bettle 
Childers,  for  her  life,  with  remainder  to  six 
of  bis  nine  children  living  at  his  death.  By 
the  fourth  Item  of  his  will  It  Is  provided  as 
follows:  "I  have  three  other  children,  name- 
ly: Lula  Smith,  Josle  Cartwright  and  Min- 
nie Clark,  to  whom,  on  accotmt  of  their  dis- 
obedience and  disrespect  to  me  and  their 
mother,  I  give  nothing."  The  three  disin- 
herited daughters  were  the  contestants  In 
the  court  below  and  are  the  appellees  here. 
The  will  in  question  is  the  counterpart  of  an 
Instrument  executed  by  the  testator  on  Sep- 
tember 29,  1906,  with  the  exception  that  in 
the  first  will  he  disinherited  only  two  of 
bis  daughters,  Lula  Smith  and  Josle  Cart- 
wright  whereas  by  the  second  will  (that  in 


contest)  be  added  the  name  of  Us  daoglLte 
Minnie  Clark  to  those  whom  be  dislnberitsi 
The  testator  died  a  short  time  aftw  the  a- 
ecution  of  the  second  will,  and  the  histn- 
ment  was  duly  probated  by  order  of  tbt 
Hickman  county  county.  From  this  Judg- 
ment an  appeal  was  prosecuted  by  the  dlste- 
herlted  daughters  to  the  Hickman  clmt. 
court  where  a  trial  was  had  upon  the  isn* 
whether  or  not  the  paper  In  questloo 
the  last  will  and  testam«it  of  John  IE. 
Chlldo^  with  the  result  that  the  Jurj  re- 
turned a  verdict  that  the  paper  was  not 
last  will  and  testament  and  from  the  Jnd? 
ment  based  upon  this  verdict  the  benefici:- 
rles  under  the  Instrument  bare  prosecutri 
this  appeal. 

The  only  ground  upon  which  the  validitr 
of  the  paper  was  assailed  is  that  Its  am- 
tion  was  procured  by  the  undue  Inflnain 
of  the  beneficiaries,  or  at  least  some  of  tbecL 
Upon  this  appeal  no  ovestioa  is  made  as  to 
the  propriety  of  the  Instmctlons  given  ly 
the  court  to  the  jury  upmi  the  trlaL  Ite 
only  qaesUon  now  raised  Is  whether  or 
the  verdict  of  the  Jury  Is  sustained  Ij  tit 
eviAeace. 

At  his  death,  John  If.  Chlldera  was  ^ 
years  of  age;  his  wife  51.  They  had  hen 
married  something  over  80  years.  At  fte 
time  of  their  marrlftge^  ChUdov  had  nopM' 
erty,  but  by  hard  work  and  frugality  be  k- 
quired  an  estate  which  at  his  death  Is  adnit- 
ted  to  have  been  worth  as  much  In  valse  u 
$20,000.  So  far  as  the  record  shows,  tk* 
greater  portion  of  his  estate  la  farm  land  li 
Hickman  county.  Childers  and  bis  vilt 
were  rough,  Illiterate  people,  tbe  hosbaol 
being  unable  to  sign  his  name.  During  ibfir 
married  life  there  were  bom  to  them 
children,  six  girls  and  three  boys,  all  of 
whom  are  parties  to  this  litigation.  IV; 
kept  no  house  servant  Mrs.  Childers  at  fiist 
doing  all  tbe  work,  but  after  the  girls  were 
of  sufSctent  age,  they  helped  her  discharp 
her  onerous  duties.  Mrs.  ChUders  was  i 
faithful,  energetic,  and  diligent  honsewiff. 
frugal  to  a  degree,  and  there  can  be  so 
doubt  tliat  her  faithful  industry  in  teepmt 
the  house  and  taking  care  of  the  cUldren 
contributed  In  large  part  to  the  acqulsitioo 
of  whatever  fortune  her  husband  left  at  bis 
death.  The  app^ees,  the  dlsinberited  daagb 
ters,  have  left  no  stone  unturned  by  wblcb 
to  besmirch  the  character  of  their  motber. 
They  picture  her  as  a  cruel  mothn  and  > 
heartless  wife,  who  had  no  aifectiwi  for  ber 
husband  and  who  hated  her  own  chUditn. 
They  say  that  she  not  only  beat  them  erori- 
ly,  but  procured  and  induced  their  fiitber 
also  to  beat  them.  They  testlfled  that  she 
»er(d8ed  a  dominating  ctmtrol  oret  tfaetr  fa- 
ther, and  that  she  was  of  a  dla|)oaltion  n 
rule  or  mln.  A,.great  deal  of  ttie  testhnoBj 
Is  entirely  Irrelevant  to  the  issue  involn-^ 
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here;  and  an  of  It,  fn  our  opinion,  falls  short 
of  showing  that  the  wife  oTor  ezerclted,  or 
even  attempted  to  exercise,  any  Influence 
orer  the  husband  In  the  making  of  his  will. 
As  samples  ot  the  Irrelevant  erldence,  the 
daogtaters  testified  that  more  than  20  years 
bef we  the  death  of  the  father,  and  when 
the  oMeet  child  was  quite  small,  the  mothw 
left  the  house  and  went  to  a  neighbor's, 
stayed  all  day  and  (mly  returned  at  nightfall 
at  the  Minest  soUdtatlim  of  the  husband 
that  she  shonld  do  so.  Tb»  wife  explains 
this  circumstance  (and  as  to  this  she  la  not 
contradicted  by  any  one)  by  saying  that  she 
left  the  bouse  under  the  Influence  of  Jeal- 
ousy, her  husband  having  told  her  that  he 
was  paying  attention  to  a  woman  In  Cairo. 
What  this  bad  to  do  with  tbe  validity  of  the 
will  made  20  or  25  years  thereafter  Is  dif- 
ficult to  perceive,  and  we  are  quite  sure  that 
It  has  no  tendency  to  establish  a  dominat- 
ing Influence  by  the  wife  over  the  husband. 
Again:  The  daughters  testified  that  the 
mother  frequently  said  that  she  did  not  love 
her  husband;  that  she  was  disappointed  in 
hw  marriage,  and  other  expressions  of  a 
like  character.  How  this  evidence  conduced 
to  unduly  influence  tbe  husband  to  favor  in 
his  last  will  the  woman  who  bated  him,  we 
are  not  able  to  see.  As  a  rule,  it  may  be 
said  that  men  may  be  Influenced  by  love  or 
fear,  but  we  do  not  believe  that  any  one 
ever  Induced  another  to  make  a  will  In  his 
favor  by  exblbltiug  a  hatred  for  tbe  testa- 
tor. And  it  Is  difficult  to  believe  that  the 
woman  who  bore  ber  husband  nine  children 
and  did  all  the  housework  necessary  to  con- 
ducting an  extensive  farming  operation,  pa- 
tiently and  faithfully  for  more  than  30  years, 
living  In  the  hardest  and  moat  frugal  way, 
had  no  love  for  him  for  whom  all  this  sacri- 
fice seems  to  have  been  freely  and  uncom- 
plainingly made.  It  was  also  testified  by 
tbe  daughters  that  their  mother  sometimes 
was  harsh  to  them  and  sometimes  inflicted 
corporal  punishment  upon  them;  but  tbe 
admitted  facts  show  that  all  these  daughters 
were  themselves  disobedient,  high-tempered, 
and  self-willed:  AU  of  them  ran  away  from 
home,  and  married  contrary  to  the  wishes 
of  their  parents,  when  quite  young;  Mrs. 
Cartwrlgbt  being  only  13  when  she  was  en- 
gaged and  fourteen  when  she  married. 
Their  testimony  against  thebr  mother  and 
tbe  admitted  facts  show  them  to  have  been 
children  who  needed  the  repression  of  a 
strong  hand  and  a  dominating  will.  If  they 
were  not  punished  and  restrained,  as  they 
grew  up,  tbe  parents  were  neglectful  of  the 
high  dn^  they  owed  them.  But  as  said  be- 
fore, in  the  main  all  this  evidence  was  Ir- 
relevant, and  a  careful  reading  of  the  record 
falls  to  disclose  any  evidence  whatever 
which  satlsfles  our  minds  that  there  was 
any  influraice  brought  to  bear  upon  tbe  tes- 
tator to  make  the  will  In  question  except  tbe 
bad  conduct  and  disobedience  of  those  &til' 
dren  who  were  dislnb^tedi 


We  will  now  take  up  In  detail  that  part 
of  tbe  testimony  that  Is  q^eclficaUy  relied 
tqwn  by  the  contntants  to  show  undne  in- 
fluence. Mrs.  Oartwright  was  asked:  "Have 
you  ever  heard  her  (the  mothw)  say  any- 
thing about  this  will  befwe  yonr  Catber 
died?  A.  Said  that  If  I  married  tbe  boy 
that  I  did  I  would  be  out  of  the  will."  Dosle 
Faulkner,  a  vrltness  for  tbe  contestants,  was 
asked:  "Did  yon  ever  bear  Mrs.  Chllders 
say  anytlilng  about  any  of  the  children 
should  not  have  any  of  the  property?  If  bo, 
state  what  was  said.  A.  Yes,  sir;  I  beard 
her  say  that  Josle  would  never  get  anything 
of  the  estate,  and  that  she  would  see  that 
Jcdinnle  did  not  will  her  anything."  To 
&fartln  Gills,  a  witness  for  the  contestants, 
was  proponnded  the  following  question: 
"Did  yon  ev^  hear  Mrs.  Cbllders  say  any- 
thing about  any  of  the  children  would  not 
get  any  of  their  property?  If  so,  state  what 
she  said.  A.  Over  there  one  Suuday  eve- 
ning, and  the  conversation  come  up  some 
way;  she  seemed  to  be  a  little  Irritated  at 
Minnie  Clark,  and  made  the  remark  that 
Minnie  would  never  remember  of  getting  the 
rapping  of  her  finger  of  their  estate;  she 
said  that  Johnnie  would  never  give  her  any 
of  the  estate."  A  witness,  Tom  Williamson, 
was  asked  If  he  had  heard  Martin  Cbllders 
say  anything  about  his  father's  business  in 
any  way,  to  wblcb  he  replied:  "All  I  heard 
him  say,  Benton  said  something  like  this, 
that  was  tbe  night  that  Mr.  Chllders  lay  a 
corpse,  Benton  said  that  he  was  pleased  in 
the  way  that  his  father  had  his  business 
Qxed.  Said  that  he  was  surprised  that  he 
bad  fixed  It  as  well  as  be  did.  Then  aome 
little  bit,  and  Martin  says,  'Well  I  have  talk- 
ed to  Pa  a  great  deal  about  bis  business  in 
the  last  few  years,  about  the  place,  says  1 
expect  I  caused  blm  to  fix  It;  anyhow  seems 
be  did.' "  Another  witness,  Ledla  Faulkner, 
in  response  to  a  similar  question,  said: 
"Said  that  bis  father's  business  was  In  good 
shape,  and  I  -reckon  I  was  the  cause  of  him 
leavl]]^  It  that  way."  Now,  in  all  of  this 
there  is  not  the  slightest  evidence  that  ei- 
ther Mrs.  Chllders  or  her  son  Martin  said 
one  word  to  John  M.  Cbllders  about  his  will. 
So  far  as  the  testimony  regards  Martin,  It 
does  not  appear  that  he  was  talking  about 
his  father's  will  at  all.  The  testimony  on 
this  point  shows  that  It  was  limited  to  the 
way  bis  father  bad  left  bla  buslneas  affairs, 
and  It  does  not  appear  that  Martin  knew  at 
tbe  time  anything  about  the  contents  of  bis 
father's  will.  So  far  as  tbe  evidence  affects 
Mrs,  Chllder'a  conduct,  assuming  what  was 
said  by  tbe  witneases  to  be  true,  there  la 
nothing  that  ahows  abe  ever  spoke  to  ber 
husband  on  tbe  subject  ot  bla  will.  The  tes- 
timony only  goes  to  show  that  tbe  mother 
was  trying  to  control  her  headstfong  daugh- 
ters by  appealing  to  their  fear  of  being  left 
out  of  their  father's  will.  The  sum  total, 
so  far  as  the  mother  was  concerned,  was  a 
rsatralniii^  threat  of  an  anxious  and,  per^ 
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h&pfl,  Irritated  paront;  but  that  ihe  ever  ac- 
tnally  said  anything  to  her  hnaband  on  the 
■object  of  hlB  will  la  not  shown  by  the  tea- 
tlxoony  of  any  one. 

There  la  no  pretenae  that  John  M.  Chllders 
waa  not  of  aonnd  mind  and  disposing  mem- 
ory. On  tbe  contrary,  all  of  the  evidence 
condncea  to  show  that  he  was  a  man  of 
strong  mentality,  although  illiterate  and  ig- 
norant  of  what  ia  aometlmea  called  book 
learning.  That  he  waa  a  shrewd,  frugal.  In- 
dustrious man,  who  worked  hard,  raised  a 
large  family,  and  In  spite  of  his  Illiteracy 
died  leaving,  for  his  neighborhood,  quite  a 
handsome  estate,  Is  not  questioned.  The 
great  preponderance  of  the  evidence,  if  not 
all  of  It,  shows  that  he  was  a  man  not  easily 
influenced,  but  who  had  his  own  way,  and 
who  managed  his  own  affairs  without  tbe 
influence  of  any  one.  The  appellees  Insist 
that  the  wife  admitted  In  her  evidence  that 
her  husband  was  childish.  It  Is  true,  Mrs. 
Chllders  uses  that  word  in  her  testimony, 
but,  clearly,  she  did  not  mean  that  he  waa 
in  anywise  weak-minded  or  of  a  plastic  dis- 
position. The  daughters  testified  that  their 
father  had  sometimes  been  forced  to  sleep 
in  what  Is  called  the  wasbbonse,  where  he 
had  a  bed,  for  the  reason  the  mother  refus- 
ed to  allow  him  to  sleep  In  the  house  be- 
cause he  was  so  dirty.  The  wife  explained 
the  husband's  sleeping  in  the  washbouse  by 
saying  be  could  not  bear  the  noise  of  tbe 
children,  and  she  describes  his  nervousness 
by  tbe  word  "childish."  Her  whole  testi- 
mony refutes  tbe  idea  tliat  she  meant  he 
was  weak-minded  or  easily  Influenced  In 
business  matters. 

There  Is  a  good  deal  of  testimony  in  the 
case  that  the  testator  was  a  good  man,  and 
that  be  loved  bis  children;  and  we  have  no 
doubt  that  this  Is  true.  But  this  does  not 
show  that  any  one  Influenced  him  to  disin- 
herit his  three  daughters.  There  is  no  rea- 
son shown  why  Mrs.  Chllders  should  have 
desired  the  appellees  disinherited  and  their 
three  sisters  provided  for.  If  she  desired 
the  estate  for  herself  and  could  influence  her 
husband,  It  would  seem  natural  that  she 
should  have  had  tbe  entire  estate  devised 
to  herself,  but,  instead  of  this,  ahe  only  re- 
ceived a  life  estate,  with  remainder  to  the 
six  children  who  were  not  disinherited. 
When  the  second  will  was  made,  Chllders 
went  to  the  bank  where  tbe  draftsman,  At- 
wood,  was  employed,  and  dictated  what  he 
wanted,  Atwood  writing  it  on  a  typewriter. 
Neither  Mrs.  Chllders  nor  any  of  the  bene- 
ficiaries were  present,  nor  is  It  shown  that 
they  knew  the  testator  was  making  a  will  at 
that  time.  As  said  before,  the  second  will 
was  a  counterpart  of  the  first,  with  the  ad- 
dition of  the  name  of  Minnie  Clark  to  the 
list  of  dlslnberlted  children.  In  neither  case 
was  it  shown  that  the  wife  or  any  other 
beneficiary  was  present  when  either  of  tbe 
wills  was  prepared  or  executed.  The  rule 
la  well  settled  that,  after  due  execution  is 


proved  by  tbe  i^ponndeta,  the  bnrdoi  of 
showing  that  the  inatmment  ia  Invalid  be- 
cause procured  by  tbe  exercise  of  undue  In- 
fluence la  upon  tbe  contestanta.  Thla  must 
be  ahown  by  evidence  at  least  tendins  to  es- 
tabllab  that  nndoe  Influence  was  exerdaed 
npon  the  testator.  It  is  not  Boffl<dent  that  It 
be  shown  that  there  was  an  i^portiml^  to 
exercise  undue  influence,  or  that  tboe  was 
a  possibility  that  it  waa  exercised;  some 
evidence  must  be  adduced  showing  that  nacb 
infln«ice  was  exercised.  Tbe  law  permits 
the  owner  of  property,  who  is  of  sound  mlad 
and  disposing  memory,  to  transmit  his  pn^ 
erty  by  last  will  and  testament  in  auch  man- 
ner as  pleMes  him,  and  Juries  are  not  per^ 
mitted  to  make  for  him  a  wlU  that  accords 
with  their  ideas  of  Justice  and  propriety; 
nor  are  they  permitted  to  suspect  away  the 
right  of  the  testator  to  dispose  of  bis  prop- 
erty In  accordance  with  bis  own  wHI  and 
desire. 

In  the  case  before  us  the  wife  la  ahown 
to  have  done  as  much  In  the  acgulaltlon  of 
the  estate  left  by  her  hnsband  as  be  did.  It 
woirid  have  been  Impossible  for  him  to  ac- 
cumulate the  property  he  left  without  her 
aid  given  In  the  very  manner  in  which  she 
bestowed  It  The  wife  who  keeps  the  home, 
rears  the  children,  does  the  work,  and  pre- 
vents waste  in  the  household  economy  con- 
tributes as  much  to  the  acquisition  of  what- 
ever estate  is  accumulated  by  tbe  labor  of 
the  husband  as  he  does;  and  although  the 
legal  title  to  tbe  property  may  be  In  him. 
morally  she  Is  the  owner  of  at  least  Mie-half 
of  It   It  was,  therefore,  not  unnatural  that 
the  husband  should  desire  to  provide  for  tbe 
wife  at  his  death;  and  it  was.  In  our  opin- 
ion, not  unjust  that  he  should  leave  her  the 
use  of  the  whole  property  during  tbe  few 
years  remaining  to  her  after  his  death.  Tbe 
husband  was  bound  to  know  that  a  life  es- 
tate In  one-third  of  his  real  property  would, 
perhaps,  not  supptMrt  the  wife  In  the  way 
she  deserved,  and  It  was  only  right  and  Jnst 
that  he  should  give  her  the  whole  estate 
while  she  lived.    The  only  question,  then, 
so  far  as  tbe  Justice  of  the  testator's  will  is 
concerned,  is  whethw  or  not  he  did  right  Pi 
disinheriting  bis  three  daughters  for  tbe  rea- 
sons given  in  tbe  will.   Of  this  he  was  tbe 
best  Judge.  He  knew  the  facts,  and  It  was 
for  him  to  say  whether  or  not  they  had  been 
so  disobedient  and  disrespectful  to  him  and 
the  mother  as  Justified  his  dlslnherltiag 
them.   It  should  take  more  than  mere  sna- 
plclon  or  the  possibility  of  tbe  exercise  of 
undue  Influence  to  destroy  a  will  which  pro- 
vides for  the  comfortable  maintenance  of  a 
wife  who  raised  9  children  for  her  husband 
and  who  for  more  than  30  years  worked  by 
his  side  and  sacrificed  her  whole  life  in  aid* 
Ing  him  to  acquire  what  he  left   A  carefol 
reading  of  all  the  evidence  in  this  record 
convinces  us  that  tbe  court  should  fasTt 
sustained  the  motion  of  the  propoundert^ 
made  at  the  close  of  all  the  testbmmyt  to 
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peremptorlljr  Inatnict  tbe  jury  to  find  tbat 
tbe  paper  In  Issne  was  the  lait  will  and  tm- 
tament  of  John  M.  CbUden. 

The  Judgment  la  reversed  for  further  pro- 
ceedings consistent  with  this  opinion. 


DAY  et  aL  T.  hIcKS  et  al. 
(Ooart  of  j^peala  of  Kaitn^.  Jan.  28,  1810.) 

CBAHPBBTr  ARD  MAnmHANCB  (i  7*)— COIV- 
VKTAHO    or  Ii&ND — ADVBBSB  POSaEBSION. 

It  ifl  011I7  when  a  deed  ia  made  to  can? 
into  effect  a  prior  n&derstaudli^  or  contract, 
made  when  the  land  was  not  advenelr  held,  that 
tlie  deed  la  not  champertoos  as  to  tnoM  hartDs 
adverse  possession  at  the  time  of  Its  execatlon. 

[Ed.  Note. — For  other  cases,  see  Champerty 
and  Maintenance,  Oent  Dig.  {|  51-110;  Dec. 
IMff.  I  7.*] 

Appeal  from  Cinrolt  Goort,  HenlfM 
County. 

"Not  to  be  <^clallj  reported." 

Action  by  I>o<^  Hicks  and  anothw  agalnat 
Jotin  O.  Day  and  others.  JvOgateat  for  i>Ialn- 
tlffs,  and  defendants  ajq^l.  Berened  and 
remanded,  with  dlrectlona. 

C  G.  Tamer,  T.  h.  Oanddl.  A.  A.  Hazel- 
xlBR  and  Haielrigtr  &  Hazelrlgg,  for  appel- 
lants. Robort  H.  Winn,  for  appellees. 

CLAT,  C.  Appelleee.  Dock  Blcks  and  T.  P. 
Byrne,  instituted  this  action  against  appel- 
lants John  C.  Day  and  others,  to  recover  a 
tract  of  271  acres  of  land  situated  In  Meni- 
fee county.  Judgmoit  below  was  rendered 
In  favor  of  ai^wUees,  and  John  C  Day  and 
others  ai^al. 

It  Is  conceded  that  at^llees*  title  Is  good 
ot  record,  with  the  exception  of  certain  pro- 
ceeding Instituted  in  the  Menifee  county 
court  for  the  purpose  of  partitioning  a  tract 
of  2,430  acres,  of  which  the  tract  of  271  acres 
in  controversy  Is  a  part.  It  Is  insisted  that 
these  proceedings  were  absolutely  void  and 
not  sufficient  to  pass  title  to  the  tract  in  con- 
troversy. In  view  of  tbe  coucluslon  of  the 
eonrt,  we  de«n  It  unnecessary  to  pass  upon 
tbis  gneatlon.  Appellants  also  defended  on 
the  gronnd  tbat  a  certain  deed  made  by  J. 
W.  Hoverdale  to  Byrne  and  Hicks,  on  June 
24, 1887,  was  champertoua,  for  the  reason  that 
the  appdlants  at  tbat  time  were  In  adverse 
possession  of  the  land  In  controversy.  Other 
deeds  are  attacked  on  the  ground  of  cham- 
perty, but  we  de^  It  nnnecessary  to  consldw 
them. 

Both  appellants  and  ai^llees  claim  title 
through  one  Waldemar  Mentelle.  In  1814, 
Henry  John  James  Robert  conveyed  a  large 
tract  of  land  embracing  the  land  In  contro- 
versy to  Mentelle.  in  the  year  18^  the  heirs 
of  Waldemar  Mentelle  conv^ed  said  tract 
of  land  to  WUllam  H.  Robert,  Jane  a  Thom- 
as and  others,  heirs  of  Henry  John  James 
iMbeet  It  Is  recited  in  the  deed  tbat  tbe 
deed  from  Robert  to  Mentelle,  made  In  the 

•For  vtfesr  sssss  iM,ssaw  topic  and  ssstlMi  NUMBBR  la  Dm.  *  Am.  Dies,  lan  ta  dato,  ft  Raporur  indens 


year  1814,  was  In  twA  a  mere  mortgage 
given  to  secure  the  Indebtedness  of  the  for- 
mer to  the  latter;  that  this  Indebtedness 
bad  been  paid,  and  the  deed  was  for  the  pur- 
pose fft  investing  title  in  the  grantees.  From 
this  time  on  the  title  proceeded  through  va- 
rious court  proceedings  and  mesne  convey- 
ances to  appellees. 

In  1885,  Judge  B.  F.  Day  procured  an  op- 
tion on  2,100  acres  of  land  In  Menifee  coun- 
ty from  the  alleged  h^rs  of  Patrick  Gibson, 
Waldemar  Ment^le,  William  ESBsex,  English 
Teiser,  and  Benjamin  Stout  In  1890,  the 
parties  giving  the  option  conveyed  the  2,100 
acres  to  appellaitt,  the  Keutacky  Land  &  isup- 
ply  Company.  Tbe  true  heirs  of  Mentelle 
did  not  unite  In  tbe  conveyance.  Judge  B.  F. 
Day  Joined  In  the  conveyance.  This,  2,100 
acres  Included  the  land  In  controversy. 
Thereafter  the  Kentucky  Land  ft  Supply 
Company  placed  certain  tmants  on  the  land. 
Written  leases  were  made  to  them.  Tbe  ev- 
idence shows  that  on  June  24,  1887,  at  the 
time  of  the  deed  from  Hoverdale  to  Byrne 
and  Hicks,  appellants  were  In  actual,  adverse 
and  notorious  possession  of  the  land  In  con- 
troversy. They  had  built  a  railroad  across  a 
portion  of  the  land,  bad  constructed  and  were 
operating  three  or  four  sawmills,  had  erected 
store  houses  and  dwelling  houses  on  the 
land;  and,  healdes  this,  they  had  various 
tenants  on  the  land  located  at  different 
places.  We  regard  this  fact  as  firmly  estab- 
lished by  tbe  evldrace  of  John  C.  Day,  Judge 
B.  F.  Day,  M.  C.  Clay,  and  A.  B.  Ck>pe,  the 
latter  a  witness  for  the  app^ees.  In  this 
connection  It  Is  insisted  that  the  qmr  track 
across  the  land  was  simply  the  holding  of  a 
rlgbt  of  way  which  was  In  fact  an  eaBement 
and  did  not  craistltnte  an  adverse  holding  so 
as  to  make  tbe  champerty  statute  applicable. 
This  may  be  true,  but  tbe  evidence  shows 
that.  In  addition  to  holding  tbe  right  of  way, 
appellants  had  various  tenants  occupying 
residences  on  the  tract  In  controversy  and 
holding  tbe  land  for  them. 

But  It  is  Insisted  that  the  deed  from  Hover 
dale  to  Byrne  and  Hlcks  was  made  to  carry 
Into  effect  a  previous  oral  understanding  and 
that  the  deed  Is  not,  ther^ore,  cbamper 
tous.  BMdeuce  upon  this  point  Is  to  the  ef- 
fect tbat  Hoverdale  bought  the  laud  at  a 
commissioner's  sale  for  T,  T.  Cope  and  J.  J. 
Byrne,  and  that  the  latter  paid  the  purchase 
price;  that  Cope  afterwards  sold  bis  Inter- 
est to  Hicks ;  tbat  Hoverdale,  In  pursuance 
of  tbe  trust  and  oral  agreement,  made  the 
deed  of  June  24,  1887.  TbQ  evidence  upon 
this  point  Is  by  no  means  clear  and  satis- 
factory; but,  even  if  true,  tlie  deed  would 
still  be  cbampertous  as  to  HlCks,  for  the  ev- 
idence cohcluslvtiy  shows  that  between  the 
time  of  the  deed  to  Hoverdale  and  the  deed 
from  Hoverdale  to  Byrne  and  Hlcks,  the 
land  was  adversely  held  by  appellants.  That 
being  the  case,  it  must  have  been  adversely 
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lield  at  the  time  of  any  oral  agreement  made 
by  T.  T.  Cope  and  HIdts.  It  Is  only  when 
a  deed  la  made  to  carry  loto  effect  a  previous 
understanding  or  contract  entered  into  when 
the  land  was  not  adversely  held,  that  the 
deed  la  not  champertoos  as  to  those  hav- 
ing adverse  possession  at  the  time  of  Its  ex- 
ecution. Cardwell  v.  Sprlgg's  Heirs,  1  B. 
Men.  369 ;  Greer,  etc.,  v.  Wlntersmlth,  85  Ky. 
516,  4  S.  W.  232;  9  Ky.  Law  Rep.  96,  7  Am. 
St  R^.  613;  Mlddlesboro  Waterworks  v. 
Neal,  etc.,  105  Ky.  586,  49  S.  W.  428,  20  Ky. 
Lew  R^.  1403.  A  careful  reading  of  the  ev- 
idfflice  convinces  ua  that  both  at  the  time 
of  the  deed  from  Hoverdele  to  Byrne  and 
Hicks  and  at  the  time  <tf  the  alleged  oral 
agreement  the  land  was  adversely  held. 

There  is  evidence  to  the  effect  that  Hi(&s 
placed  upon  the  land  In  controversy  a  tenant 
by  the  name  of  John  Neal ;  that  thereafter 
Neal  was  persuaded  to  sign  a  lease  under 
appellant  Day.  From  tiiis  it  Is  argued  that 
Neal's  attornment  to  appellant  was  void  and 
Ineffectual,  and  his  possession  continued  1x> 
be  the  possession  of  appellees.  There  Is 
nothing  in  the  record,  however,  which  fixes 
the  time  when  Hldts  placed  Neal  In  pos- 
session. It  Is  not  shown  that  he  was  In  pos- 
session under  Hlcks  at  the  time  of  the  deed 
from  Hoverdale  to  Hlcks  and  ^me.  Nor 
does  It  satisfactorily  ap[>ear  that  Neal,  as  a 
matter  of  tact,  was  located  on  the  land  in 
controversy.  The  weight  of  the  evidence  is 
to  the  effect  that  the  house  in  which  he 
lived  was  not  located  upon  the  271  acres. 
Nor  do  appellants  rely  upon  Neal's  posses- 
sion as  their  possession;  th^  had  posses- 
sion at  tlie  time  through  other  tenants. 

After  a  careful  con8ideratl<m  of  the  record, 
we  are  of  opinion  that  aj^lanta*  plea  of 
champerty  must  prevail. 

Judgment  reversed  and  cause  remanded, 
with  directions  to  enter  Judgmait  in  con- 
formity with  ttala  opinion. 


GORDON  r.  COMMONWEALTH. 
<Court  of  Appeals  of  Kraitucky.   Jan.  25,  1910.) 

1.  CannNAt  Law  (S  741«)  —  Quesxiok  fob 

JtJRT— PeBEMPTOBY  iNSTBTJCnON. 

There  being  any  evidence,  however  slight, 
tendins  to  connect  accused  with  the  commis- 
sion of  the  crime  in  any  degree,  defendant  is 
not  entitled  to  a  peremptory  instmction,  but  the 
case  should  go  to  the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent-Dig.  H  1706, 1713, 1716, 1717, 1727. 
1728  ;  Dec  Wg.  1  7«;*]  ^      ^       '  * 

2.  Cbiuinax,  Law  (|  770*)— iHSXBuonoirs— 
Duty  o»  Cocbt. 

Tlie  court  in  a  criminal  case  must  correct- 
ly instnict  on  every  point  warranted  by  the  evi* 
dence.  whatever  Instructions  are  asked  for  or 
offered. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Taw,  Cent  Dig.  S|  1803-1S06;  Dec.  Dig.  | 
770.*] 


10.  Cbiuihal  Law  (|  1165*)— AppuL-nAv- 

FZBUAKOE. 

It  appealing  from  the  leeord  that  no  lob- 
 rtantlal  ertora,  calcnlated  to  ^evcnt  deSndant 

•For  oth«r  cams  m«  sum  tople  and  Motloa  NUHBXR  la  Dae  *  Am.  Dm,  im  to  <Uta.  ft  R«port«  lataM 


3.  HoiOdDK  a  300»)  —  SKur-DzFEKse-IiT- 
snucnoN. 

Hie  act  of  deceased,  when  defendant  Btnid 
out  towards  him  with  a  whip.  In  getting  out  of 
his  wagon,  not  belnr  an  assault  on  defendant, 
and  there  being  evidence  tliat  after  getting  out 
of  the  wagon  he  made  no  effort  to  strike  or 
harm  defendant  till  defendant  had  advanced  on 
him  with  a  pistol  leveled  on  him,  an  instruction 
in  effect  that  if  such  facts  were  found,  Uiere 
could  not  be  an  acquittal  on  the  ground  oE  self- 
defeise  was  pnver. 

«f^^T<?'*'*Si"^"«P**'«'  «e  Homicide. 

Cent  Dig.  H  614r632;  DeTBg.  |  SOa«] 

4.  HoinciDB  fl  338*)— Appeal  — HABJILES8 
Ebbob— Aduission  of  Evidkkcb. 

Defendant  having  been  found  guilty  only  of 
manslaughter,  the  jury  could  not  have  believed 
tiiat  he  was  leforting  to  deceased  when  he.  on 
the  way  fnan  the  dty  to  the  place  of  timible, 
said,  as  witnesses  testified,  that  he  had  killed  one 
person,  and  woald  or  could  kill  another,  bot 
merely  accepted  it,  as  Intended,  as  Illustiatlvv 
of  what  the  witnesses  testified,  that  he  was 
drinking  and  in  an  u^y  and  Quarrelsome  mood, 
evidence  of  which  character  is  adm^ibte. 
^[EH.  Note.— For  other  cases,  see  Hcmiddfc 
Cent  Dig.  S|  709-713;  Dec  Dig.  i  338.'J 

6.  CBnoNAx,  Law  (|  SM«}-ffllnDBiicB-RE- 

UOTEITESa. 

Defendant,  who  was  permitted  to  tettify 
that  he  was  sober  at  the  time  of  the  homicide, 
was  not  entitled  to  testify  to  the  details  of  a 
business  conversatioD  he  had  an  hour  or  so  be- 
fore aa  tending  to  show  such  fact 

[Bd.  Note.— For  other  cases,  see  OrimhiBl 
law.  Cent  Dig.  S  848;  Dec.  Dig.  |  3^»] 

a  Cbiuinai.  Law  390*)— Btxdbncb— Staii 
or  Mind. 

Defendant  was  not  entitled  to  testify  Oat 
as  he  was  going  along  the  road  towaida  hia 
home_,  and  before  the  homicide  he  had  ao  idn 
of  killing  any  one,  paztieulariy  deceased;  it 
not  being  pemussmle  for  him  to  riiow  what  he 
thought. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  858;  Dec  Dig.  i  830.*]  • 

7.  CBimNAi.  Law  (i  950*)  — Nbw  Trial— 
HaABiKo  OP  Motion— Caosa-EiAjairATi05. 

The  Code  prescribing  no  procedure,  the 
oourt  mayj  on  a  motion  for  new  tiiaL  permit 
CKMS-ezamioation  of  the  persons  making  affi- 
davit of  prejudice  having  been  exprosed  by 
jurors  against  defendant,  and,  being  of  opinion 
that  cross-examination  of  the  persons  making 
the  counter  affidavits,  mainly  of  a  oegative 
character,  can  furnish  no  additional  liriit,  may 
refuse  it.  ^ ,  * 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  S  2409;   Dec  Dig.  |  959."I 

8.  Criminal  Law  (g  950*)- New  Tbiai^-Coji- 

TINUINQ  HEABING. 

mie  heariug  of  a  motion  fbr  new  trial  may 

be  set  over  to  the  term  after  that  at  which  it 
is  made. 

[Ed.  Note.— For  other  cases,  see  Crinunal 
Law,  Oent  Dig.  S  2407;  Dec  Dig.  |  959.*] 

9.  Cbivinal  Law  ^  1166*}— AppEAir-DEifiAL 
OP  New  Tbial. 

Denial  of  new  trial,  moved  for  on  the 
ground  prejudice  against  d^endant  having 
been  expressed  by  jurors,  is  not  reviewable. 

[Bd.  Note.— For  other  cases,  see  Orimisal 
Law.^Cent  Dig.  11  3067-^1;  Dee.  Dig.  I 
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faaving  BnbstantU]  jiutioe,  wan  eomnilttod,  con- 
viction will  be  affirmed. 

[Bd.  Note.— For  other  cases,  see  Crimioal 
I^w,  Oent  Dig.  8S  3085,  3066,  3088,  3068  ;  Dec. 
rH».  1 1165.*] 

Appeal  from  Circuit  Gomt,  Boyle  Comity. 
"To  be  officially  reimtted.** 
Qeorge  Gordon  was  conrlcted  of  man' 
slaughter,  and  appeals.  Affirmed. 

Rob«rt  Hardbig,  C.  O.  Bagby,  and  J.  W. 
Rawllngs,  for  appellant  James  Breathitt, 
Atty.  Gen.,  and  Tom  B,  McQregor,  Asst  Atty. 
Gen.,  for  the  Comnjonwealth. 

LASSING.  J.  Appellant  was  Indicted  In 
the  Boyle  circuit  court,  charged  with  the 
ranrder  of  Robert  Brewer  by  shotting  him 
with  a  pIstoL  Upon  bis  plea  of  not  guilty  he 
-was  tried,  found  guilty,  and  his  punishment 
fixed  at  21  years'  conflnement  in  the  state 
penitentiary.  To  reverse  the  Judgment  pred- 
icated upon  this  Terdlct  he  prosecutes  this 
appeal.  Tbe  grounds  relied  up«i  for  re- 
▼ersal  may  be  grouped  Into  two  classes: 
First,  errors  occtirrlng  during  tbe  progress 
of  the  trial  In  admission  and  exclusion  of 
evldmce^  and  errors  In  Instructing  tbe  Jury; 
and,  second,  errmrs  occurring  after  the  trial, 
and  during  tbe  pendency  of  the  motion  for 
&  new  trial. 

The  facts,  as  gathered  from  the  volnmi- 
nons  bin  of  erldfflice,  are  as  follows:  App^- 
lant  and  the  man  he  killed  were  neighbors, 
living  ivon  adjoining  farms  In  Boyle  nonn- 
ty.  Ky.,  and  bad  been  on  friendly  terms  up 
to  tbe  time  of  the  UlUn^  wblch  occurred 
on  November  28,  190&  On  this  day,  appel- 
lant and  bis  brother  William  had  been  to 
Junction  City  on  n»d  wagons  hauling  lum- 
iMT,  and  were  returning  home.  A  young 
man  or  boy  named  Owens  was  driving  tbe 
team  belonging  to  WlUlam  Gordon  on  tbe  re* 
turn  trip,  and  William  was  riding  with  ap- 
pellant in  bis  wi«on  some  distance  behind 
tbe  bay.  When  the  Owens  boy  reached  bis 
mother's  home,  wbere  he  lived,  and  which 
waa  about  four  miles  out  of  Junction  City, 
be  stopped  the  wagon  on  the  roadside,  un- 
hitched tbe  team,  and  tied  the  horses  to  tbe 
fence  and  wrat  on  home.  Shortly  tho^ft- 
«r,  appellant  and  his  brother  came  up  In  ap- 
pellant's wtigm  and  stopped,  with  appel- 
lant's wagon  nearly,  If  not  quite,  blocking 
the  road.  Bobert  Brewer  had  also  been  to 
town  that  day,  and  was  returning  home. 
"With  him  In  his  wagtm  were  George  Hafley 
and  William  Johnson.  Following  behind 
Brewer's  wagon  came  Denny  Gordon  in  an- 
other wagon.  Brewer  drove  his  wagon  up 
to  wbere  the  Gordon  wagons  had  stopped  in 
the  road,  and  here  the  difficulty  occurred. 
Tbe  facts  as  thus  far  detailed  are  agreed  to, 
"but  from  this  on  the  testimony  of  tbe  wit- 
nesses for  the  commonwealth  differs  so  ma- 
terially from  that  of  the  witnesses  for  the 


accused  that  It  cannot  be  reconciled.  'This 
necessitates  the  giving  of  each  tiieory. 

Appellant  testifies,  and  In  tbe  main  is  sup- 
ported by  his  broth»  William,  that  when 
Brewer  came  up  to  where  their  wagons  had 
stopped  In  the  road  he  appeared  In  an  ugly 
mood  from  drinking,  and  at  once  began  curs- 
ing appellant  and  demanded  of  him  to  get 
his  wagon  out  of  the  road;  that  appellant 
theroupon  spoke  pleasantly  to  him,  and  at 
once  drove  his  wagon  up  so  that  Brewer  bad 
ample  room  to  pass;  that  after  he  had  done 
this,  and  Brewer  did  not  drive  on,  appel- 
lant asked  him  why  he  did  not  drive  by,  and 
ofTered,  If  Brewer  wanted  him  to  do  bo,  to 
give  the  other  half  of  the  road;  that  at  this 
offer  on  his  part  Brewer,  with  an  oath, 
threw  down  his  lines,  leaped  from  his  wag- 
on, reached  with  bis  right  hand  toward  the 
ground,  and.  as  be  arose  from  his  stooping 
posltlcm,  be  was  seized  by  both  William  Gor- 
don and  William  Johnson,  both  of  whom  he 
throw  or  knocked  down,  and  immediately  be- 
gan strllclng  appellant  over  the  head;  that 
appellant  back^  away  from  talm,  and  was 
against  the  fence  and  could  go  no  further, 
and  that  be  then  shot  him.  On  the  other 
hand,  tbe  commonwealth  shows,  by  the  testi- 
mony of  the  witnesses  George  Hafley,  Dmny 
Qwdon,  and  Lon  and  WUllam  Johnson,  that 
when  Brewer  drove  up  behind  appellant's 
wagon  he  said  to  appellant,  "Get  out  of  the 
road,  or  go  on  home  so  that  I  can  pass,"  to 
which  appellant  replied,  **I  have  given  yon 
half  the  road,  yon  G — —  d—  s — —  of  a 
b-  and  U  you  want  anything  else  I  will 
give  you  half  of  tiiat"  Brewer  tben  said, 
"I  don't  ask  yon  no  odds,"  send  appellant  an- 
swered this  statement  In  kind,  and,  helag 
upon  the  gronnd,  advanced  towards  Brew- 
er's wagon,  with  his  whip  In  one  hand  and 
a  pistol  In  the  other,  and  as  he  so  advanced 
he  cursed  Brewer,  and  struck  out  or  toward 
him  with  the  whip.  About  this  Juncture  ap- 
pellant again  called  Brewer  a  s        of  a 

b  ■  and  Brewor  said  he  would  not  or 
could  not  stand  that,  and  got  out  of  tiie 
wagon  and  stooped  as  though  to  pick  up 
something,  when  he  was  seised  by  William 
Gordon  and  William  Johnson.  He  Jerked 
loose  from  the  one  and  pushed  the  other 
back,  and  struck  out  and  perhaps  hit  appel- 
lant, who  was  coming  at  him  with  his  pistol 
leveled  on  him,  and  cursing  him  as  he  came. 
Just  then  the  pistol  fired,  and  Brewer  fell, 
mortally  wonnded,  and  died  In  15^  or  20  min- 
utes. The  bullet  entered  In  front 'fnd  passed 
entirely  through  the  body.  Deceased  was 
unarmed,  save  for  a  pocketknlfe  which  was 
found  dosed  In  his  pants'  pocket  Appel- 
lant was  drinking.  While  these  witnesses 
differ  on  many  polnte,  as  to  tbe  exact  loca- 
tion of  the  teams,  wagons,  etc.  they  sub- 
stantially agree  on  the  main  questions  as  to 
what  was  said  and  done.  In  addition  to  this 
testimony  of  the  eyewitnesses  the  common- 
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wealth  proTed  by  otber  vltneeses  tiiat,  while 
coming  along  the  roed  from  Junction  City 
to  the  place  where  the  difficulty  occurred, 
appellant  was  bolsteroos,  cursing,  and  swear- 
ing and  abootlng  off  his  pistol*  and  declaring 
that  he  bad  killed  one  man  and  could  or 
would  kill  another,  some  one  or  any  one 
who  crossed  his  path,  or  words  to  that  effect 

On  this  evidence  should  the  trial  court  hare 
given  a  peremptory  instruction?  This  court 
has  often  hdd  that  if  there  is  any  evidence, 
however  slight,  tending  to  connect  the  ac- 
cused with  the  commission  of  the  crime  In 
any  of  Its  degrees,  the  case  should  go  to  the 
Jury.  Vowells  v.  Commonwealth,  83  Ky. 
193;  Patterson  v.  Commonwealth,  86  Ky. 
313,  6  S.  W.  387;  Commonwealth  t.  Murphy, 
109  a  W.  853,  33  Ky.  Law  Rep.  141;  Spen- 
cer T.  Commonwealth,  122  S.  W.  800.  If 
the  testimony  of  these  four  witnesses  Is  to  be 
believed,  the  accused  practically  held  deceas- 
ed up  in  the  road,  and  deliberately  sought 
and  provoked  the  difficulty  by  cursing  him 
and  attempting  to  strike  him,  and  then, 
when  he  offered  to  protect  himself,  shot 
him  down.  The  facts  proven  by  the  com- 
monwealth are  tat  from  sndi  aa  would  au< 
thorlze  a  peremptory  Instruction. 

This  brings  us  to  a  consideration  of  the 
correctness  of  the  Instructions  given;  for. 
It  being  the  duty  of  the  court  In  criminal 
cases  to  give  the  whole  law  at  the  case  as 
warranted  by  the  facta  jfroTen*  It  la  imma- 
terial what  Instmctlona  were  asked  tat  or 
offered.  If  the  instnu^ons  given  do  not  ac- 
curately state  the  law,  or  the  court  falls  to 
give  an  Instmctlon  <hi  a  point  of  law  upon 
which  tlie  defendant  la  entitled  to  have  the 
jury  Instructed,  the  case  must  be  reversed; 
otbNwlse  not  ^le  court  gave  the  follow- 
ing bistructiona: 

"Gentlemen  ttf  the  Jury: 

"(1)  If  ^Hi  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  In  Boyle  coun- 
ty, and  before  the  finding  of  the  indictment 
namely,  January  6;  1900,  the  defendant, 
George  Gordon,  willfully,  feltmiously,  and 
with  malice  aforeliionght  killed  Robert 
Brewer  by  shooting  falm  with  a  pistol  from 
which  shooting  said  Brewer  presently  died, 
thai  yon  will  find  the  defendant  guilty  of 
willful  murder,  and  fix  his  punishment  at 
conflnement  in  the  penitentiary  for  and  dur- 
ing his  natural  life,  or  at  death. 

"(2)  However,  If  you  believe  from  the  evi- 
dence, beyond  a  reasonable  doubt,  that  In 
tbls  county,  and  before  the  finding  of  the  In- 
dtctment,  the  defendant,  in  sudden  atCray, 
or  In  sudden  heat  and  passion,  upon  a  provo- 
cation reasonably  calculated  to  excite  the 
passions  of  the  defendant  beyond  the  power 
of  bis  control,  willfully  killed  Robert  Brewer 
by  shooting  him  with  a  pistol,  from  which 
RhootlnfT  said  Brewer  presently  died,  then 
you  win  find  the  defendant  guilty  of  vol- 
untary manslaughter,  and  fix  his  punishment 
at  conflnement  in  the  penitentiary  for  a  term 


of  not  len  than  2  jears  nor  more  tlun  21 

years. 

"(3)  If  you  believe  from  the  evidence,  be- 
yond a  reasonable  doubt  that  the  defendant 
has  been  proven  guilty  under  InstructloQ  No. 
1  or  No.  2,  yet  entertain  a  reasonable  doubt 
as  to  the  degree  of  the  offense,  then  yon  will 
find  him'  guilty  of  voluntary  manslaughter, 
and  fix  his  punishment  at  confinement  in  the 
penitentiary  for  a  term  of  not  less  than  '2 
nor  more  than  21  years. 

"(4)  Although  jou  may  believe  from  the  evi- 
dence to  the  exclusion  of  a  reasonable  doubt 
that  the  defendant  shot  Robert  Brewer  with 
a  pistol,  from  which  shooting  said  Brewer 
presently  died,  yet,  If  you  further  believe 
from  the  evidence  that  when  be  did  so  be  be- 
lieved, and  had  reasonable  grounds  to  believe, 
that  be  was  then  In  danger  of  death,  or  some 
other  great  bodily  harm  about  to  be  inflicted 
upon  him  by  said  Brewer,  then  be  had  the 
right  to  use  such  means  as  in  reason  appear- 
ed to  him  to  be  necessary  to  avert  the  Im- 
pending danger,  real,  or  to  him,  apparent 
even  to  the  extent  of  ao  shooting  and  kUlInc 
said  Brewer,  and  in  this  event  you  will  letura 
a  verdict  of  not  guilty. 

*'(5)  Although  yon  may  believe  from  the  evi- 
dence, b^vnd  a  reasonable  doubt,  ttiat  In  tbls 
county  and  before  the  date  of  the  finding  of 
the  Indictment  the  defoidant  shot  Robert 
Brewer  with  a  pistol,  and  thereby  killed 
him,  and  yon  further  believe  from  the  evi- 
dence that  whm  he  did  he  b^Heved,  and  bad 
reasonable  grounds  to  bellere,  that  he  wu 
then  in  real  or  apparent  impending  danger  of 
death,  or  some  otlier  great  bodUy  liarm.  aboat 
to  be  Infilcted  upm  him  at  the  lumda  of  saM 
Brewer,  yet  If  yon  furttter  bdleve  flrom  tbe 
evidence,  to  the  exdu^on  of  a  reasraable 
doubt,  that  when  tbe  defendant  did  not  be- 
lieve, and  have  reasonable  grounds  to  believe, 
that  he  was  in  real  or  apparent  danger  of 
death,  or  other  great  bodily  tiarm  at  tbe  hands 
of  said  Brewer,  will  fully  and  felonlonsly 
brought  on  the  difficulty  making  demon- 
stration to  shoot  said  Brewer  -with  a  pistol 
with  tbe  Intention  of  killing  him  and  Uierelv 
made  the  danger  to  himself  on  tike  part  of 
Brewer  excusable  or  JusttfiaUe  In  the  peotec- 
tlon  of  himself,  or  that  the  defendant  and 
said  Brewor  voluntarily  entered  Into  the  ac- 
tual combat  with  tbe  Intention  ui>on  tbe  part 
of  each  to  kill  the  other,  or  do  ttie  other  some 
great  bodily  harm,  then  yon  cannot  acquit 
the  defendant  on  the  ground  of  adf-defenss 
or  apparent  necessity. 

"(0)  You  are  Instructed  that,  however  aba- 
slve  may  be  the  language  of  one  of  tin  com- 
batants. It  will  not  Justify  an  assault  or  bst- 
tery  upon  the  other,  but  an  assault  and  bat* 
tery  may  be  opposed  by  same,  and,  further, 
that  before  either  can  take  tbe  life  of  the  oth- 
er, or  do  htm  other  great  bodily  harm  and  be 
Jnetlfled  by  the  law.  the  one  so  doing  must 
believe,  and  have  reasonable  grounds  to  be- 
lieve, that  at  such  time  be  himself  Is  In  r«al 
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or  apptrent  dsnger  of  death,  or  some  other 
great  bodily  harm,  Impendliv  at  the  hands 
of  the  other. 

**(T)  If  yon  bare  a  leaaonaUe  doubt  of  the 
defendant  being  proven  guilty,  thai  you  will 
return  a  Terdlct  of  not  gniltj." 

These  instructions  are  not  open  to  the  crit- 
icisms passed  upon  them.  Nos.  1.  2,  8.  and  4 
are  clear,  ccmclse,  and  written.  They 
simply  embody  flie  law  of  mnrder,  manriai^- 
ter,  and  self-defense  with  a  direction  to  the 
Jury  that  in  the  event  ttwy  find  the  accused 
gnllty,  and  entertain  a  doubt  as  to  tbe  de- 
gree of  his  gnnt,  they  must  find  him  guilty 
of  manslaughter.  Instmctlon  Na  0  Is  pred- 
icated upon  the  testimony  of  WilUam  John- 
son In  particular,  who  says:  **!  j^t  my  liand 
<m  tOa  shoulder,  and  said.  'Bob,  I  wouldn't 
bave  no  trouble;  he  Is  drinking;  I  wouldn't 
bave  no  trouble*— 4nd  be  st<^>ped,  and  then 
Mr.  Bill  Qordon  ran  up  and  gralribed  him 
around  tlie  waist,  and  about  that  time  here 
come  Mr.  Ge«ge  Gtordon  with  his  pistol,  and 
be  tiiiowed  it  right  down  m  him.  callbv  him 
a  8  •  ot  a  b  ,  right  that  way,  [Indica- 
ting] throwed  It  ri^  down  m  Ua  breast 
Ulce.'*  Up  to  that  time  appellant  wlw  had, 
according  to  the  testimony  of  tliis  witness, 
tiered  to  fight  deoieBsed,  and  approached 
bim  in  a  threatening  manner  and  struck  at 
bim  with  Qie  whin  was  tin  aggr&iam,  and 
deceased  had  offered  to  do  lilm  no  violence. 
Nor  can  Uie  act  of  getting  out  of  his  wagon 
be  cmstrued  to  be  an  assault  upon  a]K>eI- 
lant  for  be  had  a  right  to  protect  btanseif. 
and,  it  seems,  started  to  do  so  wlien  be  was 
eet  upon  by  appellant's  brotbw,  and.  Just  ss 
be  had  freed  Iklmself  from  Ills  grasp,  this 
witness.  Johnscm,  attempted  to  prevent  trou- 
ble, and  while  be  la  doing  so  appelant  again 
approaches  deceased,  with  his  pistol  leveled 
npcm  him,  after  deceased  had  stopped,  thus 
clearly  provoking  or  renewing  and  bringing 
on  tbe  difficulty,  and  clearly  Justifying  the 
court  in  giving  instruction  THo,  tk  Mo.  6  was 
frlT«D  in  apptilanfs  favor,  and  for  his  beneAt 
No  Just  ground  of  complaint  can  be  made  of 
tbese  Instructions.  They  are  in  no  wise  mis- 
leading or  difficult  to  undwstand,  and  tb^ 
cover  fully  every  phase  of  tlie  case  as  pre- 
sented by  tlw  plea  and  evidence.  As  above 
stated.  No.  5  was  predicated  npmi  tlw  testi- 
mony ot  WHllam  Johnson;  and,  aa  be  says 
tbat  deceased  made  no  effort  whatevw  to 
strike  or  harm  appellant  after  he  got  out  of 
tbe  wagon  nntU  wpellent  had  advanced  up- 
on him  with  a  pistol  ierried  uptm  him,  it 
would  have  been  an  error  projudlelal  to  tbe 
rights  of  the  comnumwealtb  for  tbe  court  to 
bave  refused  to  instruct  Ihe  Jury  as  in  in- 
Btmction  No.  6^ 

Now,  as  to  the  testimony  of  whtdi  appel- 
lant complains,  given  by  the  witnesses  who 
saw,  heard,  and  observed  his  ctmduct  ahmg 
tbe  road  between  Junctltn  City  and  the  place 
of  the  difficulty.  What  does  It  all  amount 
to?  It  ^mply  goes  to  show  that  he  was  drunk 
and  disorderly,  and  In  an  u^,  quarrelsome 


mood.   Further  than  this  U  had  no  bearing 

upon  the  casa  He  testified  fully  concerning 
It  all,  denied  tbat  be  was  either  drunk  or 
drinking  to  excess,  denied  all  of  the  state- 
ments attributed  to  him  by  these  witnesses, 
and  eiplalned  how  be  came  to  fire  off  his 
pistol  on  the  road.  The  Jury  understood  fully 
both  the  tenor  and  purport  of  this  testimony. 
They  did  not  believe  that  whm  he  said  he 
bad  killed  one  man  and  would  cs  could  kill 
another,  be  was  referring  to  deceased.  If 
they  had,  their  verdict  would  have  evidently 
been  for  a  much  mon  seven  penalty.  Tbe 
Jury  simply  accepted  this  testimony,  as  It 
was  Intended  they  should,  as  Ulnstratlve  of 
what  the  witnesses  who  wore  present  yrbea 
tbe  kilUitf  occurred  say.  to  wit,  that  the  ac- 
cused was  drinking  and  In  an  ugly,  quarrel- 
Bome  mood.  Tlw  cnnpetency  ot  evidence  of 
this  character  was  exivessly  approved  In  the 
recent  case  of  Potter  t.  Oommonwealtli,  124 
S,  W.  817. 

The  excluded  evldowe  of  which  aiM>rtlant 
complains  Is  as  folloire:  He  offered  to  tes> 
tify  to  what  he  said  to  two  men  about  a  buid- 
ness  mattw  an  hour  or  so  before  the  dlffi- 
eidty.  What  light  the  details  of  this  burineas 
transaction  could  have  thrown  upon  the  ques- 
thm  at  Issue  we  are  unable  to  understand. 
Couns^  contends  that  It  would  have  diown 
him  to  be  sobor.  Eto  was  permitted  to  testi- 
fy that  he  was.  He  might  have  introduced 
tbeee  men  with  whom  he  had  tbe  buitineas 
transactkm,  and  had  them  testis  that  at  that 
time  he  anteared  to  be  sober,  or  was  sober ; 
but  tbe  court  cortalnly  did  not  err  in  refus- 
ing to  permit  him  to  give  this  conyersatloo 
with  than  In  detail.  Again,  appellant  was 
asked  If  be  bad  any  idea  of  killing  any  <hw 
as  he  was  girfng  al<mg  the  road  toward  his 
home  on  that  aftnnoon,  and  particularly  If 
be  had  any  Idea  of  killing  deceased,  and  the 
court  retnsQd  to  permit  him  to  answer ;  and 
in  this  ruling  tbe  court  waa  wtlrely  cmrecL 
He  was  permitted  to  show  what  he  did,  and 
he  might,  under  some  circumstances,  be  per- 
mitted to  show  what  he  said,  but  certainly 
not  what  he  tbouBtat  He  was  charged  vrltb 
making  certain  stotements.  The  question  waa 
not  what  he  thon^t,  but  whether  or  not  be 
made  them.  To  allow  him  to  testify  to  what 
he  tboi^t;  rather  than  to  what  be  said  and 
did,  would  be  to  open  the  flood  gates  for  all 
sorts  of  evil  and  the  mannfocture  of  testi- 
mony which  the  exposing  side  would  have  no 
possible  way  of  meeting  and  of  which  neither 
tbe  truth  ma  the  correcbiess  could  be  as- 
certained, i^ipdlant  waa  i)emiltted  to  dmy 
such  of  the  statonento  attributed  to  him 
along  the  road  as  he  desired,  and  to  ezidain 
his  amdnct  when  and  as  far  as  It  was  capa- 
ble oi  ^rianatlcm,  and  throughout  the  trial 
the  court  gave  him  much  latitude,  and  pei^ 
mitted  his  testimony  to  take  a  wide  range,, 
an^ly  suffidoit  to  bring  his  def«ise  in  alt 
ito  force  fuUy  and  fairly  before  the  Jury. 
After  a  most  careful  and  painstaking  consld- 
erathm  of  the  record,  we  an  unaUe  to  discern 
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Mjxy  error  prejudicial  to  appellant's  sabBtan- 
tial  rigtata  during  the  progress  of  the  trlaL 
This  leaves  for  our  consideration  only  those 
errors  complained  of  as  to  the  court's  ruling 
in  reference  to  granting  appellant  a  new  trial. 

On  the  motion  for  a  new  trial  appellant 
pressed  the  charge  that  two  of  the  jurors, 
Frewltt  and  Duncan,  had  formed  and  ex- 
pressed opinions  of  his  guilt,  and  were  very 
hostile  towards  him,  and  because  of  this 
fact  be  had  been  unable  to  get  a  fair  trial 
of  his  case.  This  charge  was  supported  b7 
several  affidavits.  The  Judge  went  fully  In- 
to this  complaint,  and  permitted  the  com- 
monwealth to  cross-examine  the  witnesses 
upon  whose  affidavits  apiMllant  relied  to 
support  it,  and,  in  addition,  reo^ved  and 
read  affldayits  offered  by  the  commonwealth 
to  disprove  the  chai^  Appellant  complains 
that  this  was  error;  that  the  commonwealth 
should  not  have  'been  permitted  to  cross^- 
amlne  bis  witnesses,  unless  he  was  also  giv- 
en the  right  to  cross-examine  the  common- 
wealth's witnesses.  The  aim  of  tbe  conrt 
was  to  get  at  the  facts — ^to  arrive  at  tbe 
truth  of  tbe  charge — and  we  are  nnaMe  to 
see  how  a  full  investigation  can  afford  any 
just  complaint.  The  cross-examination  of 
the  witnesses  for  appellant,  who  supported 
his  charge,  had  the  effect  of  better  enabling 
the  court  to  Judge  of  the  correctness  of  their 
testimony.  If  they  could  not  stand  tbe  test 
of  cross-examination,  the  searchlight  of  In- 
vestigation, they  should  not  furnish  the 
foundation  for  a  new  trial.  The  counter 
affidavits  were  in  the  main  of  a  negative 
character;  and,  as  the  trial  Judge  was  of 
the  opinion  tiiat  a  cross-examination  could 
throw  no  additional  light  upon  what  was 
set  out  therein,  he  properly  refused  to  allow 
It  His  effort  was  to  satisfy  himself  as  to 
the  truth  of  tbe  charges  made,  and  be  could 
best  determine  what  points  he  wanted  clear- 
ed up.  Tbe  Code  maps  out  no  line  of  proce- 
dure, and  hence  the  trial  Judge  Is  left  to 
determine  how  tbe  hearing  shall  be  conduct 
ed;  and.  If  he  does  not  regard  the  affida- 
vits offered  In  support  of  the  motion  as  suffl- 
clent)7  ecplldt,  he  not  anlj  may,  but  ibould, 
cause  the  witnesses  to  be  brought  before 
talm  tor  further  examination  and  cross-ex- 
amination. This  method  of  procedure  Is  ap- 
proved by  Abbott  In  his  Trial  Bxleft,  Orlm- 
Inal  Gases,  and  Is  ainpported  by  the  text  In 
12  Cyc  p.  753. 

The  next  contoitlon  of  appellant  is  that 
the  conrt  erred  In  continuing  the  hearing  of 
his  motion  for  a  new  trial  from  one  term  of 
court  to  the  next.  Tbe  Code  is  explicit  as 
to  when  the  motion  for  a  new  trial  shall 
be  made,  but  does  not  direct  when  it  shall 
be  disposed  of.  It  Is  the  duty  of  the  trial 
conrt,  wben  such  a  motion  Is  made,  to  give 
It  that  consideration  that  tbe  character  of 
'Oie  case  and  the  Importance  of  the  question 
raised  demands,  and  if.  In  furtherance  of 
Justice,  he  finds  that  he  cannot  give  to  the 
question  raised  sufficient  consideration  at 


the  term  when  made,  It  seems  the  ends  of 
Justice  and  the  rights  of  parties  applybig 
for  such  relief  demand  that  he  set  the  hear- 
ing over  to  the  succeeding  term,  and  erea 
longer  If  need  be,  to  enable  blm  to  finally 
determine  the  points  and  questions  raised. 
This  practice  has  been  expressly  approved 
in  civil  cases  many  times.  IxtuisviUe  Rock 
Lime  Oo.  v.  Kerr,  78  Ky.  12 ;  Harper  v.  Har- 
per, 10  Bush,  447;  Turner  v.  Johnson,  35 
S.  W.  923,  18  Ky.  lisw  Rep.  202;  Trapp  v. 
Aldrlch,  67  S.  W.  894,  23  Ky.  Law  Bep.  2432. 
And  in  tbe  case  of  tbe  Louisville  Chemical 
Works  V.  Commonwealth,  8  Bush  ^y.)  179, 
decided  in  1871,  the  same  question  vras  in- 
volved, and  the  action  of  the  trial  conrt  in 
setting  over  the  hearing  of  a  motion  for  a 
new  trial  to  the  succeeding  term,  was  ap- 
proved in  the  following  language:  "There  is 
no  Judgment  In  fact  upon  the  verdict  of  a 
Jury  until  the  motion  for  a  new  trial,  if 
made  in  proper  time,  Is  disposed  of.  This 
motion  suspends  tbe  Judgment  and  It  has 
no  more  effect  than  the  verdict  of  the  Jury 
until  the  application  for  a  new  trial  Is  over- 
ruled. Any  other  construction  of  the  law 
would  deprive  parties  of  the  right  to  an  ap- 
peal In  all  cases,  where  the  court  for  pru- 
dential reasons  or  otherwise,  saw  pr(^r  to 
continue  the  motion  from  one  term  to  an- 
other, a  right  that  the  conrt  can  exercise, 
and  over  which  neither  tiie  counsel  nor  bis 
client  have  any  control."  And  In  the  later 
case  of  Commonwealth  v.  Tarvin,  Judge,  114 
Ky.  877,  72  8.  W.  IS,  this  method  of  proce- 
dure was  again  recognised  as  correct  To 
the  same  effect  Is  the  text  In  12  Cyc.  753, 
and  Shipman  v.  State,  38  Ind.  549.  In 
Barnes  v.  Commonwealth,  70  S.  W.  827,  24 
Ky.  Law  Rep.  1143,  Howard  t.  Common- 
wealth. 110  Ky.  356,  61  S.  W.  7IS6,  22  Ky. 
Law  Bep.  1845,  Hunt  v.  Commmiwealth,  12 
S.  W.  127,  11  Ky.  Law  Bep.  353,  Colemaa 
T.  Commonwealth,  8  Ky.  Law  Bep.  607.  and 
Smith  V.  Commonwealth,  31  S.  W.  724,  17 
Ky.  Law  Bep.  439,  It  Is  held  that  the  refus- 
al of  the  trial  court  to  grant  a  new  trial  be- 
cause some  of  the  Jurors  had  expressed 
(pinions  to  the  effect  that  they  were  preJn- 
dlced  against  the  accused  before  they  were 
accepted  as  Jurors  fundshed  no  ground  f<v 
exception  under  the  Coda  And,  lllcewls^  It 
had  so  frequently  been  held  that  the  action 
and  dedrion  of  tba  trial  court  ixptm  a  mo- 
tion for  a  new  trial  are  not  8a>fect  to  ex- 
ception,, and  win  not  be  considered  upon 
appeal  to  this  court,  that  a  cltotlon  of  au- 
thorities la  all  that  is  deemed  necessary  to 
answer  this  ground  of  complaint  raised  by 
ai^eUantfa  counsel,  tlnderwood  r.  Common- 
wealth, 119  Ky.  384.  84  S.  W.  810;  Roland 
V.  Commonwealth*  lift  8.  W.  760;  Jenkhis 
r.  Coumonwealth,  118  8.  W.  846;  Qlpsoii 

Commonwealtii,  118  8.  W.  881 ;  Common- 
wealth V.  Hnber,  126  Ky.  458,  104  S.  W.  S45, 
81  Ky.  Laiw  Bep.  829;  Thomas  t.  Gommoa- 
wealth.  111  8.  W.  286.  88       Law  RepL  m. 

The  tendency  of  conrts  goierally,  and  of 
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tbis  coart  In  particular  In  Its  more  recent 
decisions,  bas  been  to  break  away  from  tech- 
nical rulings  and  to  examine  tbe  record 
with  a  Tiew  of  ascertaining  whether  or  not 
the  accused  bas  been  given  a  fair  trial; 
and.  If  upon  such  examloatlon  It  appears 
tbat  dnrlng  the  progress  of  tbe  trial  no  sub- 
stantial errors  were  committed  such  as 
-would  be  calculated  to  prevent  tbe  accused 
from  having  substantial  justice  meted  oat 
to  him,  the  judgment  has  been  affirmed.  Ap- 
plying tbat  test  to  tbe  case  under  considera- 
tion, we  are  of  opinion  tbat  the  accused  was 
afforded  every  opportunity  to  fully  and  fair- 
ly present  his  theory  of  the  case  to  the  Jury, 
and  he  did  so,  but  the  Jnry,  as  It  bad  a  right 
to  do,  accepted  rather  tbe  theory  of  the 
commonwealth  as  to  how  the  difficulty  was 
brought  on,  and  who  was  at  fault,  and  found 
against  accused.  There  being  ample  evi- 
dence to  support  the  finding  of  the  jury,  in 
fact  the  preponderance  of  tbe  evidence  being 
la  favor  of  such  finding,  we  are  of  opinion 
that  the  Judgment  should  be,  and  It  Is,  af- 
firmed* 


AMERICAN  NAT.  BANK  T.  MATHEWS 
et  al. 

<Conrt  of  Appeals  U  KmtiKkj.   Feb.  2,  1910.) 

1.  HOHXnBAO  fi  ISO*)— BlOHT  OW  SUBVITZKa 

Wire. 

A  married  woman  eotlUed  to  a  homestead 
in  property  owned  by  her  In  lier  own  riftM  is 
not  deprived  thereof  bv  the  death  of  her  bus- 
band,  bnt  she  is  entitled  thereto  for  her  own  use 
and  beneSt  bo  Ions  as  she  continues  to  occupy 
it  as  a  homestead,  whether  she  has  a  family 
or  any  person  tbat  she  Is  under  a  legal  or  moral 
obligation  to  support  residing  with  her. 

[Ed.  Note.— For  other  caaest  see  Homestead, 
I>ec.  Dig.  i  m*] 

2L  HOHESTUD  (H  iSU  162,  1S1%*)-AUN- 
DONKSNT. 

Whether  acts  of  one  owning  a  homestead 
amonnt  to  an  abandonment  thereof  Is  a  qoestion 
of  fac^  depending  on  the  intention  as  well  as 
on  the  acta,  and,  though  an  actual  removal  to 
a  location  in  another  place  with  no  Intention  of 
returning  Is  an  abandonment,  yet,  where  tbe 
removal  Is  only  temporary  and  there  is  always 
an  intention  to  return,  fbe  homestead  Is  not 
lost,  and  the  length  of  the  absence  Is  merely  a 
cfrcnmstance  in  determining  Qie  intent 

[Ed.  Note^For  other  eases,  see  Homestead, 
Cent  Dig.  H  812-819:  DecTblr.  ff  iGl,  162, 
181^.*] 

8.  HOUESTEAn  (§  163*>— ABANnONHENT. 

A  married  woman  owning  a  homestead  In 
a  dty  purchased  a  connti?  house  fw  a  home 
for  her  daughter  and  her  child,  and  for  a  coun- 
try home  tor  herself,  where  ahe  might  make 
money  by  keeping  summer  boarders.  She  claim- 
ed tliat  she  never  Intoided  to  abandon  her  city 
home,  bnt  always  regarded  It  as  her  permanent 
bome,  keeping  there  furnished  rooms  and  a  serv- 
ant, and  spending  about  one-half  her  time.  Tlie 
city  home  was  mortgaged  for  practically  its  full 
value,  and  she  iwnght  groceries  and  other  ar- 
ticles, and  bad  them  sent  to  the  counbr  home. 
Beld  not  to  show  an  abandonment  of  the  home- 
stead. 

[Ed.  Note. — For  other  cases,  see  Homestead, 
Cent.  Dig.  H  820-826;  Dec.  Dig.  I  ld3.«] 


4.  CHATTEI,  MOBTaAGES  (S  288*)— SUBPLTT^ 
PeBSOITS  ERTITLEn — RiGHT  OF  MOBTOAQEB. 
He  chattel  mortgagee  sold  the  property  at 
auction  under  a  power  of  sale  for  more  tban 
enough  to  pay  the  debt  and  expenses.  While 
the  auctioneer  bad  a  part  of  toe  proceeds  in 
his  possession,  the  mortgagee  advanced  to  the 
debtor  a  part  of  the  surplua  There  was  no 
evidence  that  the  mortgagee  and  the  debtor  en- 
tered Into  a  fraudulent  agreement  to  defeat  an- 
otiier  creditor  of  the  debtor  or  to  enable  the 
debtor  to  do  so.  BOd,  that  the  right  of  the 
mortgagee  to  the  funds  in  the  hands  of  the 
auctioneer  was  supcoiior  to  the  rights  of  tbe 
other  creditor. 

[Ed.  Note.— For  other  cases,  see  Gbattel  Mort- 
gages. Dec.  Dig.  i  288.*] 

Appeal  from  Olrcult  Court,  Jefferson  Coun- 
ty, Obancery  Branch,  Second  Division. 

"Not  to  be  officially  reported." 

Action  between  tbe  American  National 
Bank  and  Mary  M.  Mathews  and  others. 
From  a  Judgment  for  defendants,  plaintiff 
appeals.  Affirmed. 

Henry  Burnett,  for  appellant  Kohn, 
Balrd,  Sloss  &  Kohn,  for  appellees. 

CARROLL,  J.  The  two  questions  involv- 
ed on  this  appeal  are:  First,  whether  the 
appellee  Mrs.  Mathews  was  entitled  to  a 
homestead  right  In  what  may  be  called  tbe 
"Third  street  property"  In  Louisville;  and, 
second,  whether  or  not  the  Columbia  Fi- 
nance &  Trust  Company  Is  entitled  to  a  pref- 
erence over  appellant  In  a  fund  garnlsbeed 
In  the  hands  of  Burton-Whayne  Company. 

Taking  up  first  the  homestead  question, 
the  facts  are  substantially  these:  Mrs.  Math- 
ews owned  in  her  own  right  the  Third 
street  property.  Her  husband  died  in  No- 
vember, 100^  At  tbe  time  of  his  death  she 
and  her  husband  occupied  this  property  as 
a  homestead,  and  there  was  living  with 
them  their  married  daughter,  her  husband, 
and  child.  These  parties  continued  to  oc- 
cupy the  bouse  with  Mrs.  Mathews  until 
the  summer  of  190!^  at  which  time  Mrs. 
Mathews  bought  a  house  at  Anchorage,  some 
12  miles  from  Louisville.  Whether  or  not 
her  daughter,  husband,  and  child  were 
charges  on  her  bounty,  or  whether  she  was 
under  any  obligation  to  support  them,  does 
not  seem  material  in  tbe  disposition  of  this 
feature  of  tbe  question  presented.  Mrs.  Math- 
ews at  the  time  her  husband  died  was  en- 
titled to  a  homestead  In  this  property.  This 
right  the  death  of  her  husband  did  not  de- 
prive her  of,  so  long  aa  she  continued  to  oc- 
cupy it  as  a  homestead.  It  made  no  differ- 
ence whether  or  not  she  bad  a  family  or  any 
person  that  she  was  under  a  legal  or  moral 
obligation  to  support  residing  with  her.  She 
was  entitled  to  the  homestead  for  her  own 
use  and  benefit  Tbe  wife  has  tbe  same 
right  to  a  homestead  In  property  owned  by 
her  as  the  husband  has  to  a  homestead  in 
property  owned  by  him.  Herring  v.  John- 
ston, 72  S.  W.  703,  24  Ky.  Law  Rep.  1940. 
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As  Mn.  UathewB  daring  the  life  of  her  hiu- 
band  had  a  homestead.  It  continued  for  her 
benefit  after  hla  death,  onless  abandoned  by 
her.  Rothwell  t.  Bothwell.  101  &  W.  27B,  31 
Ky.  Law  Bep.  851. 

The  only  remaining  qnestion  then  Is:  Did 
ICrs.  HattiewB  abandon  her  homestead  right? 
Id  buying  the  place  at  Anchorage  Mrs. 
Mathews  tested  that  her  purpose  was  that 
she  might  have  a  borne  for  her  daaghter  and 
her  daughter's  dilld  In  the  country  as  well 
as  a  country  home  for  herself,  where  she 
might  make  money  by  keeping  summer 
boarders;  that  she  never  Intended  to  aban- 
.dott  her  home  on  Third  street,  and  always 
regarded  it  ae  her  permanoit  hornet  keeping 
there  famished  rooms  and.  a  eerrant,  and 
spending  about  one-half  of  ber  time  than. 
On  the  ottMr  hand,  counsel  for  ax^ellant  in- 
slstB  that^  as  the  Third  street  house  was 
mortgaged  for  practically  its  full  value  and 
on  the  market  for  sale,  the  intention  of  Mrs. 
BlaHiews  in  bnylng  at  a  large  price  a  home 
in  tbe  country  was  evidently  with  a  view  of 
giving  up  her  home  In  Louisville  and  taking 
up  her  abode  permanently  in  ttie  country. 
It  must  be  confessed  that  there  are  some 
facts  from  which  these  Inferences  might 
well  be  drawn.  Bu^  aside  from  these  in- 
ferences, there  is  little  i»  no  evidence  of 
an  intention  upon  the  part  of  Mrs.  Mattiews 
to  permanently  abandon  her  home  on  TbirA 
street  She  migtxt  have  a  sommer  home  In 
the  country  and  occupy  It  during  the  sum- 
mer months  or  loi^r  each  year,  and  yet 
retain  her  homestead  In  her  LoulsvUle  proi>- 
erty.  The  fact  that  she  bou^^t  grooves  and 
otiier  articles  and  bad  them  sent  to  her  conn- 
try  h<»ne  does  not  at  all  conflict  with  tbe 
pnqETOSitlon  that  she  did  not  Intoid  perma- 
nently to  Hve  there,  as  she  only  bougftt  these 
thli^  while  she  was  living  at  the  country 
placb  Whether  the  acts  of  a  person  amount 
to  an  abandonment  or  not  Is  entbely  a  ques- 
tion of  fact  depending  upon  the  intention  as 
well  as  the  acts  ct  the  pwson.  An  actual 
removal  to  and  location  in  another  place 
with  no  Intenthn  of  returning  cwstitutes 
an  abandonment;  but  where  the  removal  Is 
only  temporsiy,  and  there  Is  always  present 
an  Intention  to  return,  the  bomestead  right 
win  not  be  lost  The  length  of  time  that 
the  absence  continues  Is  not  a  controlling 
feature  although  a  circumstance  entitled  to 
consideration  in  determining  the  Intent  in 
removal.  Herring  v.  Johnston,  72  S.  W.  798, 
2i  Ky.  Law  Rep.  IMO;  Galloway  v.  Row- 
lett  74  8.  W.  260,  24  Ky.  Law  Rep.  2503; 
Cincinnati  Leaf  Tobacco  Co.  v.  Thompson, 
105  Ky.  627,  49  S.  W.  446,  20  Ky.  Law  Rep. 
1430;  Bagsdaie  V.  Watklns,  76  S.  W.  45, 
2K  Ky.  Law  Bep.  B06.  We  conclude  that 
Mrs.  Mathews  did  not  abandtm  her  home- 
stead. 

The  controversy  with  the  Columbia  Fi- 
nance &  Trust  Company  comes  up  in  this 
way:  Mrs.  Mathews  on  ManA  19.  1906,  exe- 
cuted to  the  Columbia  Finance  A  Trust  Com- 


pany a  mortgage  upon  her  houa^iAd  goods 
to  secure  the  payment  of  a  note  for  f 1,750. 
Blmultaneonsly  with  the  executi<m  (tf  tbe 
note  and  mortgage  she  gave  to  the  trust 
company  this  writing:  "Columbia  Ffaumee  ft 
Trust  Co.  This  Is  to  authorise  yoa  to  taave 
an  auctl<m  sale  of  my  residence  known  as 
No.  1628  Third  street  at  sudi  day  as  yon 
may  select  within  the  next  mon^  and  tbe 
day  fc^wlng  tbe  sale  at  tbe  house  you  are 
to  sell  tbe  furniture  and  fumlshlnff  as  diey 
now  stand  In  tiie  bouse,  and  continue  from 
day  to  day  until  all  lOiall  have  been  dlqiosed 
of.  Out  <^  audi  proceeds  of  tbe  first  monies 
reodved  yon  are  to  pay  oflE  tbe  note  of  $1750i 
and  any  expmeee  that  may  be  Incurred  for 
making  said  sale,  aftw  which  tbe  balance  Is 
to  be  turned  over  to  me.**  In  pursuance  of 
tbe  antbority  contained  In  tbls  writing;  the 
trust   company   employed  Bnrton-Wbayne 
Gwnpany,  auctioneers,  who  sold  tbe  house- 
hold goods  on  April  17,  18,  and  19,  1906^ 
fbr  92,980.   Out  of  this  sum  they  paid  to 
the  Columbia  Finance  ft  Trust  Company 
91.889  on  April  18th  and  19th.  leaving  In 
th^r  hands  some  9800;  whlcb  th^  expected 
to  pay  In  a  tew  days  or  when  tbe  accounts 
were  settled  upL  On  April  aoth  tbe  appel- 
lant bank  attached  this  amount  In  tbe  hands 
of  Bnrton-Wbayne  Company,  nwtmt  com- 
pany had  no  notice  of  any  Indebtedness  of 
Mrs.  Mathews  to  the  appellant  bank  until 
April  aoth,  wben  this  suit  was  brought  and 
the  attachment  issued.   On  April  18th  and 
19th,  knowing  the  amount  that  would  be 
realised  by,  Burton-Wb^ne  Ctunpany  for  tb9 
sale     the  furniture  would  largely  overpay 
Mrs.  Mataiewa'  Indebtedness  to  it  and  not 
having  any  notice  of  ber  todebtedness  to  the 
appelant  bank,  the  trust  company  advanced 
to  Mrs.  Mathews  91,090  out  of  the  money  It 
bad  at  that  time  recdved  from  Burton- 
Wbayne  Company.    If  the  trust  company 
bad  not  advanced  to  Mrs.  Mirthews  an;  part 
ct  this  monc^,  there  would  have  been  sufll- 
deat  to  satisfy,  not  only  Its  debt  but  the 
dd)t  of  the  appellant  bank.  And  so  tbe  con- 
tention Qt  the  bank  Is  that  tbe  trust  com- 
pany sbonld  not  have  paid  to  Mrs.  Mathews 
any  part  of  tbe  mmie^  received  from  the 
sale  of  the  furniture  until  Its  debt  of  ^,TS& 
bad  beea  first  paid,  but  that  instead  of  do- 
ing this,  it  advanced  %1JOSO  of  the  first  dqd^ 
received  to  Mrs.  Mathews,  and  It  Insists  that 
tbe  levy  of  its  attadimrat  on  tbe  ronalnder 
of  the  iffoceeds  of  tbe  sale  of  tbe  fumltBce 
In  the  bands  of  Burtfm-Wb^ne  Company 
before  they  paid  It  over  to  tbe  trust  com- 
pany is  superior  to  the  dalm  of  the  trust 
company.  The  trust  company,  on  the  otiier 
hand,  contends  that  as  It  bad  no  notice  of 
any  Indebtedness  of  Mis.  lOitbews  to  tbe 
bank.  It  bad  tiie  right  as  an  accmnmodatiott 
to  ber  to  pay  ber  either  out  of  tbe  first  or 
last  mon^  received  from  BurtUKWhayne 
Company  the  excess  over  Ibe  amount  neces- 
sary to  satisfy  its  debt  If  the  contention  of 
the  bank  is  austalned,  tbe  trust  ciHDpaoy 
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will  lose  a  part  of  Its  debt,  as  It  wlU  require 
•ubatandally  all  of  tbe  money  attached  in 
the  bands  of  Bnrton-Whayne  Company  to 
satisfy  tbe  balance  doe  on  Its  note.  As  the 
trust  cwupany  had  no  notice  whatever  of  any 
IndebteftMSB  due  by  Mrs.  Mathewa  to  the 
bank,  and  as  there  Is  no  eridence  that  It  paid 
faer  the  money  with  the  fraadalent  intention 
of  defeattaiK  the  bank  In  the  collection  of  its 
debt.  It  seem  to  us  Its  equitable  claim  to 
the  balance  in  tbe  hands  of  Bnrton-Whayne 
Company  ia  superior  to  that  of  the  bank. 
Sirs.  Uathews  had  placed  In  possession  of 
the  trust  company  all  of  her  furniture  for 
sale  for  the  purpose  of  satisfyliv  Its  debt, 
with  the  agreement  that,  If  any  of  the  sur- 
plus was  left.  It  was  to  be  paid  to  her.  When 
the  trust  company  paid  to  her  tbe  I1.0CS0, 
ft  knew  that  It  could  safely  do  this,  as  the 
proceeds  were  sufficient  to  pay  this  $1,050 
as  well  as  Its  debt  Under  these  circum- 
stances, it  seems  to  us  Immaterial  whether  the 
trust  company  paid  Mrs.  Mathews  out  of  the 
first  or  tbe  last  money  actually  received  by 
It  from  Bnrton-Whayne  Company.  Bnrt<m- 
Whayne  Company  was  holding  all  the  money 
as  its  ^ent.  All  tbe  money  was  in  fact  In 
Its  possession  at  tbe  time  the  payments  to 
Mrs.  Mathews  were  made.  Even  If  It  had 
known  that  the  bank  had  a  claim  against 
Mrs.  Mathews,  it  was  under  no  duty  to  re- 
tain for  tbe  benefit  of  tbe  bank  any  money. 
As  there  is  no  evidence  that  It  entered  into 
any  arrangement  with  Mrs.  Mathews  to 
fraudulently  defeat  the  bank  in  the  collec- 
tion of  Its  debt,  or  to  enable  Mra.  Mathews 
to  do  so,  its  ri^t  la  superkff  to  that  of  the 
bank. 

Wherefore  the  Judgment  Is  affirmed. 


ISOX  et  al.  V.  HALGOMB. 

<Conrt  of  Appeals  of  Kentucky.  Feb.  4,  1810.) 

1.  WXIXS  ({  88*)— TXSTAHESTABr  PaPSS— Na- 
TDRS. 

A  paper.  In  form  a  deed,  bat  testamentary 
hi  cbaTHcter,  and  not  to  take  etFect  until  the 
makei'a  deaui,  most  be  pmbated  as  a  will,  to 

be  valid. 

lEi.  Note.~ror  other  cases,  see  Wills,  Gent 
Dig.  i  200 ;  Dec  Dig.  i  88.*] 

2.  Deeds  (f  9*)— Vaudxtt— Tm  of  Taxivo 

ETFECT. 

A  deed,  to  be  valid,  must  pass  some  Interest 
Testing  In  the  gfantee  on  the  delivery  ct  tbe 

deed. 

[Ed.  Note.— ror  other  cases,  see  Deeds,  Oent 
Dig-  f  5;  Dec:  Dig.  I  0.*] 

3.  Wnxs  (i  88*)— IteD  DianvouiBHED  nwH 

Wnx. 

A  deed  conTeylng  all  tbe  real  and  personal 
«state  the  grantor  shall  have  at  bis  deatb,  to 
be  equally  divided  between  the  grantees,  his 
children,  Uvlng  at  bia  death,  la  testamentary  in 
character  ana  of  no  validity  unless  probated 
as  a  will. 

[KA.  Kote.— For  other  cases,  see  Wflls,  Gent 
Dig.  f  200:  Dec  Dig.  f  88.*] 


ectmentt 
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4.  Ej«mcEnT  ^  9*)— TiTU  of  Plaihtifv^ 

SUFFICIEHOT. 

One  suing  for  tbe  recovery  of  land  most 
recover  on  the  strength  of  his  own  title,  and 
not  on  tbe  weakness  of  the  title  of  defendant 
[Ed.  Note.— For  other  cases,  see  Ejectment, 
Cent  Dig.  {  18 ;  Dec.  Dig.  {  9.*] 

5.  BjBCTlfENT  ({  82*)— PlCADINO— VaBIANCC. 

One  suins  to  recover  land  must  prevail, 
if  at  all,  on  the  cause  of  action  alle^. 

[Ed,  Note.— For  other  cases,  see 
Cent  Dig.  H  222-228;  Dec.  Dig.  1 

6.  Descent  and  Disibibutioh  125*) 

RiOHT  OF  HeISS. 

The  right  to  land  hy  the  heirs  of  tbe  de- 
ceased owner  is  suttject  to  the  payment  of  his 
debts. 

[Ed.  Note.— For  other  cases,  see  Descent  and 
Distribution,  Cent  Dig.  1  457;  Dec.  Dig.  ( 
12tS.*] 

7.  EzEcirtOBa  and  Adhinistbatobs  (i  3S6*) 
— Kaixs  of  Real  Estate— Action  fob  Sale. 

Where,  in  a  suit  by  the  curator  for  the 
settlement  of  the  estate  of  decedent,  the  petition 
alleged  that  he  did  not  know  the  debts  or  the 
boundaries  of  the  land  of  decedent  and  the  re- 
port, of  the  commissioners  to  report  the  debts 
and  the  bonndary  of  tbe  laud,  which  gave  the 
debta  and  the  boundary  of  the  land  was  con- 
firmed, a  Judgment  directing  a  sale  of  the  land 
described  therein  by  metes  and  bounds  as  in 
the  survey  filed  by  tin  eoaunlsdoner  was  not 
void  because  the  land  was  not  described  In  tbo 
petition. 

iEd.  Note.— For  other  cases,  see  Executors  and 
ministrators,  Gent  Dig.  I  1466;   Dec.  Dig. 
1  356.*] 

8.  EXECUTOBB  AND  ADUnnSTBATOBS  (|  856*) 

—Sales  of  Rkai,  Ebtaib— Action  fob  Sale. 
Where,  In  a  suit  by  the  curator  for  the  set- 
tlement of  the  estate  of  a  decedent,  all  the 
infants  Interested  were  properly  served  with 
process,  failurs  to  name  one  of  tbe  infants  In 
the  order  aMiointtng  a  guardian  ad  litem,  who 
answered  for  all  the  infents,  did  not  render 
a  judgment  directing  a  sale  void  as  to  the  in* 
fant  omitted. 

[Ed.  Note.— For  Other  cases,  aee  Executors 
and  Adminisintoni,  Cent  Dig.  1  1465:  Dee. 
Dig.  i  356.*] 

Appeal  from  Circuit  Court,  Letcher  Coun^ 
ty. 

"To  be  offlclaliy  r^wrted." 

Action  by  Minerva  J.  Halcomb  against 
Boyd  Ison  and  others.  From  a  iudgment 
for  plalntitr,  defendants  appeal.  Reversed 
and  remanded. 

D.  D.  Fields  &  Son,  Ira  Fields,  Bailey  P. 
Wootton,  Jesse  Morgan,  and  Greene,  Van 
Winkle  ft  Sdioolfleld,  for  appellants.  H.  U 
Howard,  for  appellee. 

HOBSON,  T.  George  laon  died  In  the  year 
1887,  the  owner  of  a  tract  of  land  In  Letcher 
county.  By  an  order  of  .the  Letcher  county 
court  his  estate  was  committed  to  D.  D. 
Fields,  the  sherifF  of  the  county,  as  curator, 
and  he  brought  a  suit  for  the  settlement  of 
the  estate  against  the  widow  and  children. 
This  mit  progressed  to  a  final  Judgment  by 
which  the  land  was  ordered  sold  to  pay  the 
d^ts  of  the  estate.  Tbe  sale  was  had,  and 
Gideon  Ison,  a  son  of  the  deceased,  bought 
the  land  for  $1,123.  Tbe  sale  was  bad  sut>- 
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Ject  to  fbe  dower  of  the  widow,  and  he  after- 
ward paid  her  MOO  for  her  dower.  The  land 
was  then  worth  about  $1,600.  Deeds  were 
made  to  him  by  the  commissioner  and  by  the 
widow  In  the  year  1892.  On  July  11,  1903, 
he  deeded  the  land  to  his  two  sons,  Boyd. and 
James  Ison,  and  not  long  after  this  be  died. 
They  tool£  possession  of  the  land,  and  were 
living  upon  it  when  this  suit  was  brought 
against  them  on  February  20,  1906,  by  Min- 
erva J.  Halcomb,  Maggie  Riddle,  William  H. 
Ison,  and  Jefferson  D.  Ison,  claiming  the 
land  under  a  deed  from  George  Ison  and 
wife,  which  purports  to  have  been  ocecuted 
and  acknowledged  on  June  26,  1879.  It  was 
found  In  his  trunk  after  bis  death,  and  was 
lodged  for  record  and  recorded  on  December 
1,  1905.  The  defendants  by  their  answer 
pleaded  that  George  Ison  had  not  executed 
or  delivered  the  deed,  and  they  set  up  their 
title  by  virtue  of  their  father's  purchase  in 
the  judicial  proceeding  above  referred  to. 
They  also  pleaded  that  the  deed,  if  made, 
was  voluntary  and  void  as  to  creditors,  as- 
serting a  lien  for  the  money  that  their  fa- 
ther had  paid  if  the  deed  was  upheld.  The 
plalntlfTs  replied,  setting  up  grounds  to  show 
that  t^e  Judgment  In  the  case  referred  to 
was  void  as  to  them,  they  being  infants  at 
the  time,  and  charged  that  Gideon  Ison, 
when  he  purchased,  bad  full  notice  of  their 
rights.  On  final  hearing  the  circuit  court 
upheld  the  deed,  held  the  judicial  proceed- 
ing void,  but  also  held  that  the  deed  was 
only  Talld  as  to  Ison's  homestead,  and  that 
as  to  the  land  over  and  above  the  homestead, 
it  was  fraudulent  as  to  creditors.  He  di- 
rected the  homestead  to  be  laid  off  to  the 
plaintiffs.  From  this  judgment  the  defmd- 
ants  appeal. 

The  deed  under  which  the  plaintiffs  claim 
Is  In  these  words:  "This  Indenture,  made 
and  entered  Into  this  10th  day  of  June,  1879, 
by  and  between  George  Ison  of  the  county 
of  Letcher  (Llnefork),  of  the  one  part  and 
Minerva  Jane  Ison,  Margaret  Lear  Ison,  Wil- 
liam H.  Ison  and  Jefferson  D.  Ison  of  the 
other  part,  WItnesseth  that  for  and  In  con- 
sideration of  natural  love  and  affection,  and 
in  consideration  that  I  have  given  a  great 
deal  to  my  other  heirs,  and  that  the  above- 
named  vendees  are  of  tender  years,  and  to 
make  them  a  portion  of  my  estate  equal 
with  what  the  other  heirs  have  received,  I 
hereby  give,  grant,  bargain,  sell  and  convey 
unto  the  said  Minerva  Jane  Ison,  Margaret 
U  Ison,  William  H.  Ison  and  Jefferson  D. 
Ison,  the  following  real  and  personal  prop- 
erty, viz.:  All  the  real  and  personal  estate 
that  I  shall  own  at  my  decease  to  be  equally 
divided  between  them  and  to  save  the  trou- 
ble and  expense  of  all  lawsuits  and  expense 
of  commissioners  X  hereby  appoint  my  friend 
-■- —  to  divide  the  above  property  between 
the  above  vendees  who  shall  be  living  at  my 
death.  In  witness  whereof  I  have  hereunto 
set  my  hand  and  seal  this  day  above  wrlt- 
t«i.'* 


A  paper,  though  in  form  a  deed.  Is  t«ti- 
mentary  io  character,  and  to  be  valid  mast 
be  probated  as  a  will,  if  It  does  not  take 
effect  until  the  maker's  death.  A  deed  to 
be  valid  must  pass  some  interest  vesting  in 
the  grantee  upon  the  delivery  of  the  deed. 
The  paper  above  quoted  Is  manifestly  testa- 
mentary In  character.  The  property  ctHi- 
veyed  Is  "all  the  real  and  personal  estate 
that  I  shall  own  at  my  decease  to  be  equally 
divided  between  them  and  to  save  the  trou- 
ble and  expense  of  all  lawsuits,  and  the  ex- 
pense of  commissioners,  I  hei-eby  appoint  my 

friend    to  divide  the  above  property 

between  the  above  vendees  who  shall  be  tir- 
ing at  my  death."  Nothing  that  the  grantor 
owned  at  the  time  the  deed  was  made  pass- 
ed under  the  deed.  All  the  property  that 
he  then  bad  remained  his,  and  subject  to 
his  disposition,  just  as  it  was  before.  Tlie 
only  thing  that  the  deed  operates  upon  Is  the 
real  and  personal  property  which  he  shall 
own  at  his  death,  and  this  Is  to  pass  to  snch 
vendees  as  shall  then  be  living.  If  this  pa- 
per was  delivered  to  the  vendees,  they  took 
no  interest  upon  Its  delivery  In  any  property 
then  owned  by  the  maker.  The  op^atlon  of 
the  deed  Is  wholly  contingent  upon  his  bar- 
ing the  property  at  his  death.  It  therefore 
passed  at  its  delivery  no  Inta^st  in  any 
property  he  then  owned,  and  would,  be  oper- 
ative In  no  way  until  his  death.  It  was 
therefore  testamentary  in  character,  and  of 
no  validity  unless  probated  as  a  will. 

The  plaintiffs  took  no  title  to  the  land  nn- 
der  this  paper;  and,  as  this  is  the  founda- 
tion of  ttielr  action,  and  the  only  title  as- 
serted by  them,  It  la  xmnecessary  for  as  to 
consider  the  other  questions  discussed.  Tbe 
plaintiffs  must  recover  upon  the  strength  of 
their  own  title.  They  cannot  recover  npon 
the  infirmity  of  the  defendant's  title.  Ther 
must  recover  upon  the  cause  of  action  which 
they  set  up;  and.  If  this  is  not  sustalneil. 
they  must  fall.  The  only  cause  of  action  set 
up  by  the  plaintiffs  Is  under  the  above-quot- 
ed instrument;  and,  that  being  invalid,  and 
the  action  having  been  snbmltted  on  the 
merits,  the  petition  ^onld  have  been  dis- 
missed. 

It  is  true  the  plaintiffs  are  the  four  young- 
est  children  of  George  Ison,  and  this  appeats 
from  the  record,  but  they  do  not  set  up  tbe 
fact  in  their  pleadings,  or  assert  any  right 
to  the  land  as  his  hehrs  at  law.  Whatever 
rights  they  took  as  his  heirs  were  snbject  to 
the  payment  of  his  debts,  and  npon  an  laspe& 
tlon  of  tlie  record  of  the  proceedings  in  wbich 
the  land  was  sold,  we  find  nothing  reoderlng 
them  void.  Tbe  court  had  Jurisdiction  of  tbe 
parties  and  the  subject-matter  of  the  action. 
It  was  alleged  In  the  petition  that  tbe  plain- 
tiff did  not  know  the  debts  against  the  es- 
tate or  tbe  boundary  of  the  land,  and  tbe 
case  was  referred  to  the  commissioner  to  re- 
port the  debts  and  the  boundary  of  the  land 
owned  by  the  decedent  at  his  death,  ine 
commissioner  took  proof  and  had  the  la&d 
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Borveyed.  Be  filed  bla  r^rt,  glTlng  Uke 
debts  and  the  boundary  of  tbe  land.  The  re- 
port was  conflnned,  and  a  Judgment  entered 
directing  a  sale  of  the  land,  which  was  de- 
scribed in  the  Judgment  by  metes  and  bounds, 
as  In  the  surrey  filed  by  the  commissioner. 
Tbe  purpose  of  the  action  was  to  settle  the 
estate,  and  the  Judgment  was  not  void,  be- 
cause tbe  land  was  not  described  In  the  i>e- 
titlon.  Tbe  name  of  one  of  the  infants  was 
omitted  from  the  order  of  conrt  appointing 
the  guardian  ad  litem.  He  answered  for  all 
of  them,  and  the  court  recc^ized  tbe  an- 
swer.  All  tbe  parties  were  duly  served  with 
summons.  The  failure  to  appoint  a  guardian 
ad  liton  for  one  of  the  infants  would  render 
tbe  Judgment  erroneous  as  to  htm,  not  void 
where  he  was  properly  served  with  process. 

Judgment  reversed,  and  cause  remanded 
for  a  Jodgmoit  as  above  Indicated. 


BVTE  T.  HITELt 
(Court  of  Appeals  of  Kantuckj.  Jan.  27, 19L0.) 

1.  Husband  and  Wm  (|  28S*)— Rioht  to 
Sepasats  Maintknakcg. 

Where  a  huBband,  addicted  to  the  excessive 
nse  of  liquor,  would,  during  bis  sprees,  assault 
his  wife  and  abuse  her  openiT  and  publicly,  and 
would.  In  the  presence  of  others,  act  as  though 
she  was  not  conducting  herself  properly,  and  ne 
waa  spying  on  her  to  detect  her  improper  re- 
lations with  some  one,  and  sought  by  faints  In 
tbe  presence  of  others  to  Insinuate  that  ^e  was 
too  Intimate  with  a  friend  of  bis,  she  was  en- 
titled to  a  decree  of  separate  maintenance. 

[Ed.  Note.— For  other  cases,  see  Husband  and 
Wife,  Gent  Dig.  i  1064;  Dec.  Dig.  f  263.*] 

2.  Husband  and  Wifb  (|  278*)— Conteacts 

rOB  gEPASAXB  HaINTENANCI  —  COMSIDSBA- 
TION. 

Where  .a  husband  and  wife  were  living 
apart,  and  Uie  wife  was  just  recovering  from  a 
l>^ting  which  the  husband  had  given  ner,  fui^ 
nishing  good  canse  for  divorce,  which  would 
carry  wuh  it  allioony,  when  she  agreed  with 
him  to  Ksttme  the  marriage  state,  he  promising 
to  make  snitable  provisions  for  her  support  it 
she  were  again  compelled  to  leave  him,  her  waiv- 
er of  her  tight  to  .a  divorce  and  her  consent  to 
return  were  sufficient  consideration  to  support 
the  contract 

(Ed.  Nota«— For  other  cases,  see  Husband  and 
Wife,  Cent.  Dig.  1  1052;  Dec.  Dig.  «  278.*] 

3.  Husband  and  Wif»  (I  278*>-CONTaACT 
roB  Sepabatb  Maintenance  —  Fbaud  in 
Execution— BviDENOE. 

Bvidence  held  not  to  show  that  a  husband 
was  deceived  in  the  execution  of  a  contract  with 
his  wife  tor  her  separate  maintenance,  in  case 
she  dionld  tw  compelled  to  leave  him  In  the  fu- 
ture. 

[Ed.  Notttr-I!\)r  other  case^  see  Husband  and 
Wife,  De&  Dig.  |  27&*} 

Appeal  from  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"To  be  officially  reported." 

Action  by  Mamie  H.  Hite  against  Louis 
Hlte.  Decree  for  plaintlfr.  and  defendant 
appeals.  Affirmed. 

Johnson  ft  Hieatt,  for  appellant  Carroll 
St  Middleton  and  Helm  ft  Helm,  for  atqpdlee. 


LASSINO,  J.  App^ant  is  a  monber  of 
an  old  and  respectable  family  In  Louisville, 
Ey.  He  received  from  his  father's  estate 
a  considerable  fortune.  Appellee  Is  an  eetl- 
mable  lady  of  good  parentage.  After  their 
marriage  they  resided  in  Louisville,  and 
moved  In  what  is  known  as  the  better  circle 
of  society.  The  income  from  the  estate  left 
to  appellant  was  amply  sufficient  to  sup- 
port them  comfortably.  Not  being  burdened 
with  the  necessity  of  working  for  a  llrlug, 
appellant  gave  most  of  his  time  to  society 
and  social  duties.  His  good  fortone  proved 
to  be  his  undoing,  for  while  leading  a  life 
of  comparative  Idleness  habits  were  acquired 
which  were  calculated  to  ruin  bis  health, 
weaken  bis  mentality,  and  deaden  bis  sensi- 
bilities. These  habits  were  indulged  to  such 
an  extent  that  they  undermined  the  whole 
fabric  of  his  domestic  life,  and  he  became 
dissipated  to  such  an  extent  as  to  excite  tbe 
concern  of  his  family  and  friends.  It  was 
agreed  that  he  should  go  abroad  with  his 
wife  and  children,  in  the  hope  that  a  change 
of  dlmate,  surroundings,  and  associates 
would  enable  him  to  break  away  from  habits 
which  were  wre6fclDg  hla  life  and  raining 
his  home. 

Accordingly  be  took  bis  family  and  went 
to  Europe.  While  on  tbe  way  there  he  drank 
heavily,  and  after  reaching  his  destination  in 
Gnroi>e  he  continued  to  drink  to  excess,  and 
this  conduct  on  his  pa.rt  so  changed  his  na- 
ture that  finally,  while  In  a  drunken  condi- 
tion, he  assaulted  his  wife  and  beat  her  up 
in  a  most  shameful  and  disgraceful  manner. 
This  unhappy  and  unfortunate  culmination 
of  his  protracted  debauch  resulted  in  bis 
wife's  leaving  him.  After  the  separation  he 
manifested  much  concern  for  the  welfare  of 
bis  wife  and  children,  and  expressed  deep 
sorrow  for  his  inexcusable  treatment  of  her. 
When  his  wife  had  recovered  from  the  ef- 
fects  of  her  Injuries,  appellant  Induced  cer- 
tain of  his  friends  and  associates  to  Intercede 
with  her  for  the  purpose  of  effecting  a  recon- 
ciliation, and,  while  devising  ways  and  means 
to  induce  her  to  return  to  him,  he  manifest- 
ed a  willingness  to  do  anything  that  would 
satisfy  and  induce  her  to  consent  to  live  with 
him  again. 

Chief  among  their  friends  who  endeavored 
to  effect  an  adjustment  of  the  marital  woes 
of  this  unhappy  couple  was  William  A.  Dell, 
an  American  then  sojooming  in  Europe, 
whose  acquaintance  they  bad  formed,  and. 
who  had,  in  the  course  of  their  stay  in  Eu- 
rope, been  thrown  much  with  them.  On  sev- 
eral occasions,  at  tbe  request  of  ai^llant, 
he  called  upon  Mrs.  Hlte  and  talked  to  her 
and  her  friends  over  the  possibility  of  her 
returning  to  her  husband  and  the  terms  upon 
which  she  would  be  willing  to  do  so.  Other 
friends  likewise  took  part  in  this  effort  to 
effect  a  reconciliation.  Finally  she  agreed 
that  she  would  be  willing  to  resume  the  mar- 
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Ital  rdatl<Hi8  with  him  If  he  would  cease 
drinking  and  treat  her  aa  a  boaband  should 
and  enter  Into  an  agreement  with  ber  to  set- 
tle a  snm  upon  ber  sufficient  to  maintain 
her  and  ber  children  In  a  manner  commen- 
surate with  their  station  in  life  and  hie 
financial  standing.  In  the  event  he  again 
treated  her  in  such  a  manner  that  she  could 
not  live  with  blm,  and  provided  he  would 
further  agree  that,  In  the  event  tb^  again 
aerated  because  of  bis  wrongdoings,  she 
should  have  entire  custody  and  control  of 
their  children,  free  from  any  interference  on 
his  part  The  terms  upon  which  she  express- 
ed a  wUllngness  to  return  to  him  were  com- 
munlcated  by  Dell  to  appellant,  and  he  read- 
ily agreed  thereto. 

After  learning  that  the  terms  submitted 
by  ber  were  acceptable  to  ber  husband,  she 
wrote  to  Hon.  St  John  Boyle,  a  lawyer  and 
acquaintance  and  friend  of  hers  In  Louis- 
ville. Ky.,  and  requested  that  he  put  In  legal 
form  her  proposed  agreement  with  lier  hus- 
band as  outlined  In  ber  letter  to  him.  Tbts 
he  did,  and  sent  to  her  a  writing  which 
he  said  would  amply  protect  her  along  the 
lines  su^ested,  and  which  bad  been  prac- 
tically agreed  upon  by  the  parties.  Appel* 
lant  had  all  along,  during  the  progress  of  the 
negotiations  between  himself  and  wife,  In- 
filsted  that  th^  settle  their  differences  them- 
aelves  without  the  aid  of  attorneys,  and.  In 
•order  to  avoid  any  possible  chance  of  having 
the  peace  n^otlatlons  blocked.  It  was  agreed 
:among  ai^ellee's  friends  that  Dell  should 
copy  the  contract  which  bad  been  prepared 
■by  St  John  Boyle  and  submit  the  copy  so 
made  by  him  to  ai^llant.  This  be  did,  and 
after  api>el1ant  had  examined  It,  and  fully 
considered  its  provl«t<Hi8,  he  agreed  to  It  In 
its  «itlrety,  and  expressed  himself  aa  more 
than  pleased  with  it,  and  stated  that,  if  it 
tiad  been  left  to  him  alone,  be  would  have 
been  more  liberal  in  dealing  with  his  wife 
then  she  was  asking  him  to  tw.  Shortly 
thereafter  he  and  his  wife  met  and  signed 
'this  contract  and  resumed  their  marital  re- 
lations. The  following  la  the  contract  In 
-question: 

"Oaui  Palace  Hotel,  Territet  Montreux. 

"This  agreement,  made  and  entered  into 
tty  Louis  HIte  and  Mamie  H.  Hlte,  bis  wife, 
citizens  of  the  United  States  and  of  the  state 
-of  Kentucky,  who  are  and  have  been  living 
separate  and  apart,  and  as  they  believe  It 
Is  for  the  good  of  their  children  and  all  con- 
cerned that  they  should  again  live  together 
as  husband  and  wife,  by  way  of  settlement, 
agree  as  follows: 

"(1)  That  the  said  Louis  Hlte  and  Mamie 
H.  Hite  do  hereby  agree  to  lire  together  as 
husband  and  wife. 

"(2)  The  said  Louts  Hlte  agrees  to  pay  to 
-the  said  Mamie  H.  Hite,  his  wife,  the  snm  of 
one  hundred  (|100)  dollars  per  month  for 
1ier  sole  and  separate  use. 

"(3)  It  is  further  agreed  that  should  It  be 
skecessary  and  proper  for  Mamie  H.  Hlte^ 


the  said  wife,  to  Borate  herself  from  and 
live  apart  from  her  said  husband,  by  reasoa 
of  any  such  conduct  as  would  justly  her 
separation  from  blm,  he  will  not  oppose  sncb 
a  separation,  and  agrees  that  their  said  dill- 
dren  shall  remain  In  the  custody  of  their 
mother,  and  that  he  will  not  undertake,  by 
any  proceedings  at  law  or  otherwise,  to  take 
possession  or  control  of  such  children. 

"(4)  In  the  event  of  any  such  condition  aris- 
ing as  provided  in  the  forcing  section,  it  is 
stipulated  that  any  home  In  which  th^  may 
then  be  living,  together  with  ail  Its  conteDta 
and  appurtenances,  shall  be  under  the  ccmtrol 
and  dl^OBltion  of  the  wife  of  the  said  Lools 
Hlte  for  the  use  and  benefit  of  herself  and 
the  said  diildren,  and  that  be  will  pay  to 
his  said  wife,  for  the  support  of  the  said  wife 
and  (AUdren,  the  sum  of  live  tiUHnasd 
((S,000)  dollars  a  year. 

"010  In  case  of  the  death  of  the  said  Louis 
Hlte  during  any  such  separation,  then  It  Is 
stipulated  that  his  wife  shall  receive  such 
portion  of  the  said  Louis  Kite's  personal  es- 
tate as  sbe  may  be  entitled  to  by  law,  and 
that  he  will  devise  to  her,  by  his  last  will, 
one-third  of  the  Income,  aa  provided  In  the 
win  of  his  father,  and  that  If  be  should  fail 
to  make  such  will,  or  otherwise  secure  to  ber 
the  payment  of  such  one-third,  ih&a  that  his 
ovrn  estate  shall  be  liable  therefor. 

"In  testimony  of  all  which  the  said  partly 
have,  in  the  presence  of  the  subscribing  wit 
nesses,  signed  the  foregoing  instrument  this 
15th  day  of.  April,  1903. 

"Mamie  H.  HltSb 
"Lonls  Hlt& 

'Witnesses:  M.  Hotop. 

^-C  L.  Auber.** 

For  some  time  after  their  reconciliation,  to 
all  appearances,  appellant  lived  up  to  his 
agreement  and  entirely  left  off  the  use  of  hi- 
toxlcants,  and  during  this  time  he  and  his 
wife,  so  far  as  can  be  gathered  from  the  rec- 
ord, lived  happily  together.  Th^  moved 
about  from  place  to  place  in  Soutbon  Eu- 
rope as  inclination  and  fancy  led  them  in 
quest  of  pleasure,  and  so  long  as  he  was 
true  to  his  word  and  did  not  drink  there 
was  nothing  In  his  conduct  toward  or  treat- 
ment of  his  wife  of  which  she  might  com- 
plain. In  the  course  of  their  travels  they 
were  thrown  frequently  with  their  American 
friends,  whom  they  had  known  before  tbe 
date  of  their  domestic  troubles,  as  well  as 
wltb  new  Amwlcau  acqualutancee  which 
they  formed,  and  It  is  agreed  that  dnrlog 
this  time  ai^Uant  was  not  only  a  kind, 
thoughtful,  and  Indulgent  husband,  but  a  most 
genial,  delightful,  and  entertaining  compan- 
ion. When  drinking,  however,  his  whole  na- 
ture and  disposition  seemed  changed,  and  he 
would  become  very  unkind  toward  his  wife 
and  disagreeable  toward  hia  associates. 

While  out  with  a  party  of  friends  on  a 
sleighing  trip  that  was  planned  to  cover  sev- 
eral days,  his  wife  discovered  that  be  was 
drinking,  Othos  of  tbe  party  obeerved  tlw 
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■ame  thing,  and  all  noted  that  a  marked 
etiange  had  come  orer  hluu  He  becaoMi  very 
ngly  in  bis  manner  toward  bla  wife  and  th^ 
f  rlenda,  and  finally  acted  so  badly  that  the 
party  wu  broken  ap  and  the  trip  abandoned. 
Tbey  retnmed  to  their  hotel,  and  this  trip 
marked  the  beglnnlnff  of  the  end.  Prom  that 
date  their  marital  woes  multiplied.  He 
abnaed  hla  wife,  opmly  and  paUlcly  Insult- 
ed and  humiliated  her,  and  on  one  occasion 
so  behMTed  toward  her  that,  fearing  he  was 
again  gotaig  to  do  her  bodily  harm,  she  fled 
from  their  apartmente  In  the  hot^  to  the 
public  reception  room  and  appealed  to  gen- 
tlemen there  for  protection.  Appellant  fol- 
lowed after  her,  and  addressed  a  remark  so 
tnsnlting  to  a  gentleman  who  asked  what 
was  the  matter  as  to  eanae  him  to  knock  ap* 
pellant  down.  Shortly  thoeafto'  appellee 
left  ha  hnabukd  and  returned  to  America, 
and  her  home  In  Loularllle,  Ky.,  with  two  of 
ber  children. 

In  the  course  time  she  brought  suit  for 
a  diTorce  from  bed  and  board  and  the  ea- 
forcement  of  the  contract  herein  referred  to. 
Appellant  d^ended,  and  In  his  answer,  In 
addition  to  trarerslng  the  allegatlona  of  the 
petition,  practically  charged  hte  wlfto  wltti 
being  criminally  Intbnate  with  his  Mend 
Dell,  and  alleged  that  the  execution  of  the 
contract  In  question  had  been  procured  by 
fraud.  He  asked  that  the  prayer  of  the  pe- 
tition be  denied  and  the  cmtract  be  annul- 
led. The  afflrmatlTe  matter  In  the  answer 
vas  trarmed.  Mutdi  proof  was  taken  by 
ai^llee  In  siqiport  <tf  ttie  charges  set  out 
In  her  pe11tl<»i.  No  proof  was  taken  by  ap- 
pellant The  case  was  heard  by  the  chancel- 
lor, and  upon  consIdKatlon  th«eof  he  enters 
ed  a  decree  giving  to  a^llee  the  relief 
aonieht  as  to  the  aeration,  and  declared  the 
contract  ralld  and  bbidli^  upon  ai^Uant 
He  ai^ieals. 

Appellants  mlstreatmeat  of  his  wife  dur- 
ing the  latter  part  of  their  married  life  is 
better  understood- a^  c(nislderatlon  of  his 
general  bc^Tlor  towai^l  ber  during  this  pe> 
rlod,  rattier  than  by  singling  out  inrtlcnlar 
acts  of  cruelty  and  unkindness,  although  the 
latter  were  amply  nifflclent  to  justify  her  In 
leavliv  lilm.  But  these  particular  acts  of 
cmelty  and  threatmed  violence  fade  Into  in- 
fllgnlfleance  when  compared  with  his  genwal 
belkaTtor  toward  his  wife  durtaig  this  tim& 
It  la  shown  by  tba  erldenoe  that  be  would 
sit  around  the  lobl^  and  corridors  of  the 
hotels  and  public  places,  and  in  the  presence 
of  friends,  strangers,  and  serrants  act  as 
tbooi^  bis  wife  was  not  conduetlng  bcndf 
propeiiy  and  he  ms  Bpjtag  on  her  In  an  ef- 
f6rt  to  detect  her  improper  behaTlor  toward 
or  rations  with  some  <me.  Snob  conduct 
on  his  part  was  rety  annoying  to  his  wife, 
and,  while  embarrassing  in  the  extreme  at 
times,  it  might  have  been  exensed  on  account 
of  Ills  dnmken  condition,  and  borne  by  bla 
wif^  if  be  bad  been  ooatat  to  stop,  at  that 
But  it  seems  he  was  not  He  acted  as  thouiA 
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he  expected  her  to  withdraw  herself  entire* 
ly  from  the  society  of  the  friends  and  ac- 
quaintances whom  he  had  made  and  selected 
for  her,  and  retire  to  the  secloslon  of  her 
room,  and  there  remain  during  bis  protract- 
ed q»rees.  When  she  did  not  do  so,  he 
sought,  by  hints  dnntped  to  her  In  the  pres- 
ence of  ottiets,  to  Insinuate  that  she  was  not 
conducting  hendf  aa  a  lady  phonld,  and  was 
too  Intimate  with  his  friend  Dell.  It  was 
this  conduct  on  his  part  toward  her  that 
created  the  chasm  that  could  not  be  Ivldged. 
She  could  stand,  and  even  forgive,  the  cruel 
and  stii^hig  blows  which  In  his  madness 
and  delirium  he  bad  rained  vcpon  her  fsjce 
with  his  bare  flat,  but  when  he  sou^^t,  by 
act  and  word,  to  destroy  her  good  name  and 
rob  ber  In  tbe  ^es  of  the  world  of  her  pu- 
rity and  wifely  virtue,  sdie  openly  rebelled, 
ber  whole  nature  revolted,  and  any  love  or 
le^Mct  which  she  bad  fw  blm  was  changed 
to  hate,  and  abe  fied  from  him  as  from  a  pes- 
tilence. 

His  omduct  toward  her,  during  the  period 
under  conalderatlon,  la  shown  1^  the  record 
to  have  beat  in  keeping  with  bis  cimduct 
during  tbe  progress  of  the  trial.  To  bis 
wife's  plea  for  a  mrtlal  divorce  and  iq>a- 
rate  maintenance,  bis  d^ense  to  an  attack  up- 
on her  reputation  as  a  virtuous  woman,  and 
an  Inalnuatlon  that,  because  of  her  miscon- 
duct be  was  drivoi  to  drink.  Xo  word  of 
proof  has  been  ottered  by  blm  In  siq»port  of 
tither  charge  presumab^  because  none  was 
to  be  found.  It  Is  neither  surprising  nor  un- 
reasonable to  believe  that  one  who  would 
make  such  charges  against  the  mother  of  bis 
children  without  some  evldwice  upon  which 
to  base  them  would  be  guilty  of  the  cruel 
and  inhuman  treatmwit  with  which  appel- 
lant  is  charged  and  proven  to  have  shown 
his  wife.  It  Is  a  sliwular  fact  that  at  no 
time  durtaig  their  entire  married  life,  except 
when  he  was  undn  the  Influence  of  llqubr, 
did  appellant  find  any  complaint  with  bis 
wife  on  account  of  ber  assodatlon  with  any 
of  their  friends,  and  particularly  is  Ibis  true 
with  regard  to  the  frlmds  and  acquaintan- 
ces formed  by  tbem  while  In  Europe.  It  was 
but  natural  fliat  thflj,  being  Americans  so- 
journing In  a  country  among  strangers  and 
people  whoae  customs,  habits,  and  language 
were  altogether  different  from  their  own, 
should  have  selected  as  their  friends  such  of 
th^  coUDtrymoi  as  they  found  where  th^ 
were  stepping,  and  while  the  record  ahowa 
that  these  American  friends  were  tiirown 
with  sppeUant  and  appellee  a  great  deal,  there 
is  nothing  In  It  indicating  In  tbe  slightest  that 
at  any  time  appdlee  conducted  herself  In 
any  manner  other  than  as  a  lady  should  un- 
<let  like  cbrcumstances.  Appellant  was  alto- 
gether at  fault  and  in  adjudging  to  her  a 
separate  maintenance,  tbe  chancdlor  render^ 
ed  a  moat  righteous  Ju^ment 

TtitB  leaves  for  onr  amslderation  the  ques- 
tion of  the  correctness  at  the  cbanctilor's 
ruling  In  upholding  the  validity  9t  the  con- 
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tract  QBdar  coudderatloD.  At  tbe  time  the 
contract  was  eixcuted.  tbe  parties  to  It  were 
llTlng  apart  The  wife  bad  just  recovered 
ttotn  tbe  effects  of  the  terrible  beating  which 
her  htuband  had  given  her.  She  bad  an  nn- 
queetlonabl7  good  cause  for  dlrorce,  which 
would  carry  with  It  alimony.  This  right  abe 
waa  nnwiuing  to  waive  and  again  resnme  the 
marriage  state  with  ber  husband  unless  he 
would  make  suitable  provision  for  her  soi^rt 
in  the  event  Abe  was  again  compelled  to  leave 
blm.  He  wanted  her  to  return  to  him,  and 
was  willing  to  conform  to  her  request  and 
wishes  in  this  particular  to  Induce  ber  to  do 
BO.  This  was  ample  consideration  to  support 
tbe  contract,  and,  as  said  by  thla  court  in  the 
case  of  Woodruff  v.  Woodruff,  121  Ky.  784, 
90  S.  W.  266,  91  S.  W.  266,  28  Ky.  Law  Rep. 
7S7,  1082,  in  construing  a  similar  contract: 
"It  simply  secured  to  ber  something  in  con- 
sideration of  her  foregoing  the  rights  she 
then  bad.  •  ♦  •  It  [tbe  law]  favors  tbe 
reconciliation  of  husband  and  wife.  A  con- 
tract for  the  re-establishment  of  a  mined 
home  Is  <Hie  which  equity  is  swift  to  approve. 
Whether  the  contract  in  question  Is  contrary 
to  public  policy  Is  not  to  be  determined  from 
one  clause  of  it,  but  from  the  whole  Instm- 
ment  The  contract  as  a  whole  does  not 
tend  to  proditee  estrangement  between  hus- 
band and  wife  They  were  already  estrang- 
ed. The  contract  brought  them  together, 
and,  taken  as  a  whole,  It  Is  in,  aid  of  the 
marital  relation,  and  Is  therefore  not  oppos- 
ed to  public  policy,  but  In  accord  with  It" 
Thus  Its  execution  is  sanctioned- by  the  law, 
and  it  should  be  npbdd,  unless  appellants 
contention  that  he  was  dec^ved  In  its  exe- 
cnUon  is  SQpported  ti^  the  proof. 

Turning  to  this,  we  find  that  for  wnne 
time  prior  to  the  date  of  its  encotlon  he 
bad  expressed  a  willingness,  in  foot,  a  desire, 
to  enter  into  sncb  a  contract  with  his  wife, 
and  when  the  contract  in  aueatlon  waa  pre- 
sented to  bim,  be  read  It  over  and. fully  ad- 
vised himself,  as  to  Its  provisions  b^re  it 
was  executed,  and  he  expressed  himself  as 
more  than  satisfied  with  tbe  reasonableness 
of  Ite  provisions.  There  is  no  proof  to  the 
contrary.  The  tact  that  an  attorney  advised 
Mrs.  Hlte  as  to  the  form  of  the  contract  can 
be  of  no  avalL  It  Is  not  form,  but  snbstance 
alone,  of  which  he  might  justly  complain. 
That  be  fully  understood  tbe  terms  of  tbe 
contract  there  is  not  the  slightest  doubt,  and 
as  the  provision  therein  made  for  his  wife 
Is  no  more  than  the  chancellor  would  have 
been  justlfled  in  allowing  her,  considering 
her  station  In  life  and  bis  annual  Income, 
wblch  is  shown  to  be  from  $10,000  to  $15,- 
000,  we  see  no  reason  why  he  should  be  re- 
lieved from  the  contract  Into  which  he  vol- 
untarily entered,  and  which  seems  to  ns  to 
be  both  equitable  and  Just. 

Judgment  affirmed. 


UILLBB  T.  600DIN  et  aL 
(Court  of  Appeals  of  Eentudv-  Ju*  28, 1910:1 

1.  Advebsb  PossKssioir  X9*>- Actval  Pos- 

BB8SI0N— ENCLOSUUB. 

Defendant,  who  lived  on  an  adjoining  tract, 
puTchaaed  the  land  in  controversy  at  an  execu- 
tion sale,  after  whldi  be  entered  thereon,  and 
cleared  and  claimed  the  whole  as  pnrdiaser.  He 
remained  In  undispnted  poflsesslon  for  15  jttn, 
althoagh  he  never  received  a  deed  from  .the 
sheriff,  and  failed  to  inclose  tbe  land  on  one 
Bide.  Held,  that  he  acquired  the  title  by  advciK 
posseasioa;  the  tract  being  maiked  fay  m  well- 
defined  bouodaiy. 

(Ed.  Note.— For  other  cases,  see  Adverse  Pw- 
■esslon,  Gent  Dig.  |fi  99-100 ;  Dec.  Dig.  1  IB.*] 

2.  RxcoBDs  (S  17^— Lost  Bbooeds-hBupflt- 

INO. 

Tbe  loss  of  an  execution  under  which  land 
is  sold  by  the  officer  having  charge  of  it  does  not 
affect  the  purchaser's  ri^ts;  tlie  contents  of 
tbe  execotion  being  snbject  to  parol  proof  as 
any  other  lost  wzlang. 

[Ed.  Note.— ror  other  cases,  see  Becorda,  Dee. 
Dig.  i  n*} 

3.  EXBCUTION  <S  306*)— SAI.S— DXKD. 

A  purchaser  of  land  under  an  execntitm 
should  take  a  deed  from  tbe  slieriff  and  obtain 
a  writ  of  posseBsion  from  the  court;  font  such 
steps  are  subject  to  waiver  by  thoee  ^f<*"*t 
whom  the  execution  runs. 

[Ed.  Note.— For  other  casM^  see  Execntifn, 
Dec.  Dig.  i  806.*] 

Appeal  from  Circuit  Gonrt,  Knox  County. 

"Not  to  officially  reported." 

Action  by  J.  B-  Goodtn  and  others  against 
Hen^  Ulller.  Judgment  fw  pbklnttBEa.  and 
defendant  appeals.  Reversed  and  remand- 
ed, with  directions. 

B.  B.  Golden,  for  appellant  J.  D.  Xng^e. 
for  appellees. 

HOBSON.  J.  Eseklel  Goodln  obtained  a 
patent  from  the  commonwealth  on  Jane  2, 
1867  for  60  acres  of  land.  He  died  in  tbe 
year  1880.  This  action  was  brought  In  Oc- 
tober 1005,  by  J.  R.  Goodin  and  others,  as 
his  children  and  heirs  at  law,  against  Henry 
Miller,  to  recover  so  much  of  this  50-acre 
patent  as  lies  outside  of  a  prevlotis  survey 
patented  in  the  naihe  of  Samuel  Dickey. 
Miller  set  up  this  defense:  A.  P.  Wilson 
owned  tbe  Samu^  Dickey  patrat,  or  a  part 
oi  it  The  Goodln  patent  conflicting  with 
the  Dickey  patent,  a  litlgatlan  ensued  be- 
tween Goodin  and  Wilson,  and  in  this  salt 
Wilson  recovered  all  of  tbe  land  lying  with- 
in tbe  Goodln  patent  which  was  also  in- 
cluded in  the  Dick^  pstenL  There  were 
about  ao  acres  included  in  the  Goodln  patent 
that  lay  outside  of  the  Dickey  patent  Wil- 
son had  on  execution  tor  costs  against  Good- 
ln, amounting  to  $35»  and  this  was  levied 
on  the  land  owned  by  Goodin  outside  of  the 
Dickey  patent  The  land  was  appraised  at 
$15  and  was  bongbt  by  Wilson  at  tbe  exe- 
cution sale.  Wilson  took  poasesaton  of  tbe 
land,  and  held  it  from  that  time  on  until  be 
sold  it  to  Miller  In  1807.  MUIer  entered  ap- 
on  tbe  land  when  he  bongbt  It,  and  has  since 


•Tor  otb«r  cam  im  ■■me  ttvlc  and  ■ectloa  NHUBSR  In  Dec  ^Am  Dlgih  U07  to  data,  *  Reporter  lata* 


Digitized  by 


Google 


DOW  WIRE  *  IRON 


WORKS  SMITH. 


m 


held  It  All  of  this  Is  now  shown  by  parol. 
The  execution  was  not  retnrned  by  the  sher- 
iff, or.  If  returned,  cannot  now  be  found. 
The  record  simply  shows  that  the  execution 
was  Issued  In  1878;  but  there  Is  no  record 
of  Its  return,  or  what  was  done  under  It 
There  Is  proof  by  two  or  three  witnesses, 
bowerer,  to  the  effect  above  stated,  as  to  the 
sale  of  the  land,  its  appraisement,  and  Its 
purchase  by  Wilson  for  his  debt  The  fact 
that  Wilson  then  took  possession  of  the 
land,  and  held  and  used  It  trom  that  time 
nntU  he  sold  It  to  MUIer,  was  shown  by  a 
numl>er  of  witnesses.  Bo  far  as  appears 
from  the  proof,  Ooodln  made  no  claim  to 
the  land  after  It  was  sold  at  the  execution 
sale,  and  his  heirs  appear  to  hare  set  up 
no  claim  to  It  until  shortly  before  this  suit 
was  filed.  In  the  clrcnlt  court  the  case  was 
by  consent  transferred  to  equity,  as  Miller 
held  under  a  title  bond  from  Wilson,  and  as 
Wilson  had  no  deed  from  the  sheriff,  or  at 
least  none  could  be  found;  Wilson  having 
died  some  years  before  the  suit  was  brought 
On  final'  hearing  the  clrcnlt  court  entered 
Judgment  in  favor  of  the  Goodlns,  and  Mil- 
ler appeals. 

The  ground  of  the  Judgment  of  the  circuit 
court  appears  to  have  been  that  the  defend- 
ant had  no  record  title,  and  that  the  posses- 
sion by  him  and  Wilson  was  not  sufficient 
to  give  him  a  title  by  adverse  holding. 
There  was  proof  by  one  witness  who  testi- 
fied In  substance  that  she  heard  her  father 
once  suggest  to  Wilson  to  buy  out  the  Oood- 
ln heirs  In  this  land,  and  by  another  wit- 
ness that  Wilson  told  her  father  to  cut  on 
his  land  and  not  to  get  over  on  the  Goodin 
land.  But  both  these  conversations  occurred 
many  years  ago;  and,  while  the  ladles  who 
testified  to  them  no  doubt  have  repeated 
them  as  they  remembered  them,  this  testi- 
mony cannot  outweigh  the  great  mass  of 
evidence  In  the  record,  showing  that  Wilson 
took  possession  of  the  land  snd  claimed  It 
as  his  own.  He  cleared  a  large  part  of  It 
and  Inclosed  It  He  cut  a  large  quantity  of 
bark  from  It  He  cut  timber  from  It  and 
his  manner  of  dealing  with  the  land  frcfm 
the  time  of  his  execution  purchase  shows  be- 
yond doDbt  that  be  wsb  holding  It  as  his 
own. 

The  judgment  of  the  circuit  court  appears 
to  be  based  upon  the  grronnd  that  Wilson 
did  not  have  the  land  Inclosed  on  one  side, 
and  that  this  fence  was  put  up  within  IB 
years  before  the  suit  was  brought  But  It 
was  not  necessary  that  Wilson  should  have 
an  Inclostire  around  the  land  to  give  him  an 
adverse  possession  under  the  circumstances. 
Be  lived  on  an  adjoining  tract  He  entered 
upon  this  land,  cleared  and.  Inclosed  a  large 
part  of  It  claiming  the  whole  as  a  purchas- 
er; and  althous^  be  did  not  put  the  whole 
under  fence,  his  possession  was  not  confined 
to  bis  close,  but  extended  to  tbe  whole  boun- 


dary. By  living  on  one  tract  ,  he  could  not 
get  possession  so  as  to  acquire  title  to  an 
adjoining  tract  by  simply  claiming  it  or 
occasionally  trespassing  upon  it;  but  when 
lie  entered  upon  the  land  which  he  had  pur< 
chased  with  Intent  to  take  possession  of  the 
whole,  and  cleared  and  Inclosed  a  part  of  it, 
this  entry,  there  being  then  no  adverse  hold- 
ing by  Goodin,  extended  to  the  limits  of  the 
boundary  he  claimed.  He  claimed  all  the 
Goodin  patent  outside  of  the  Dickey  line. 
The  lines  of  this  patent  were  marked  and 
well  defined,  and  so  he  claimed  to  a  well- 
defined,  marked  boundary,  and  took  posses- 
sion to  the  extent  of  his  claim,  although  be 
did  not  actually  inclose  all  of  the  land.  When 
be  thus  remained  la  possession  for  15  years, 
hla  right  to  the  land  became  as  absolnte  as 
if  tbm  sheriff  had  made  him  a  deed. 

When  a  record  is  lost  Its  contents  may 
be  proved  by  parol,  as  any  other  writing. 
That  the  execution  la  lost  there  Is  no  ques- 
tion; but  Its  loss  by  tbe  officer  having  charge 
of  it  does  not  defeat  the  rights  of  the  pur- 
chaser under  It  His  rights  were  acquired 
at  the  sale,  and  w^re  not  affected  by  the 
subsequent  loss  of  the  writ.  Regularly  he 
should  have  taken  a  deed  from  the  alieriff 
and  obtained  a  writ  of  possession  from  tbe 
court  But  Goodin  might  waive  this,  and 
when  he  and  those  claiming  under  him  ac- 
quiesced in  Miller's  possession  his  holding 
was  rightful;  and  after  so  many  years  he 
and  those  claiming  under  blm  should  not  be 
disturbed. 

On  the  facts  shown,  we  therefore  conclude 
that  the  right  of  the  case  Is  with  the  defend- 
ant 

Judgment  reversed,  and  cause  remanded, 
with  directions  to  the  circuit  court  to  dis- 
miss the  petition. 


DOW  Wim  &  IRON  WORKS  T.  SMITH. 
(Court  of  Appeals  of  Kentut^y.    Feb.  4,  1910.) 

1.  Trial  (|  811*)— Deliberations  of  Jubt— 
Matters  Wrmin  Persorai.  KnowLBOOX  or 

JUBOBS. 

Where,  in  ao  action  for  Injuries  to  a  serv- 
ant while  uoloading  from  a  wagon  a  section  of 
a  fire  escape,  the  section  was  described  to  tbe 
jury  and  the  evidence  showed  the  manner  of 
unloading  It  the  Jorr  oonld  determine  whether 
the  manner  of  unloadlBg  was  proper  and  wheth- 
er sufficient  men  were  provided  for  the  work, 
and  a  verdict  was  snstalDed  by  evidence,  thoufch 
witnesses  testifying  that  the  manner  of  unload- 
loff  waa  dangerous  were  not  competent 

[Ed.  Note.— For  other  caseB,  see  Trial,  Cent 
Dig.  I  78»;  Dec  Dig.  I  811.*] 

2.  Trial  (|  809*)— Dkltbcratioitb  or  Jubt— 
Mattbbb  Not  DiBBon.T  Shown— Insfbc-' 
TioiT  BT  Jubt. 

Where  one  suing  for  a  penonal  injury  con- 
sisting of  a  broken  leg  testified  as  to  his  injo- 
iles  and  exhibited  bis  Injured  limb  to  the  jury, 
and  the  Ihnb  appeared  to  l>e  an  inch  or  more 
shorter  than  the  other  limb,  a  verdict  for  S2,S00 
was  not  excessive  on  the  ground  that  he  did  not 


•For  ethar  cases  set  sass  topic  snd  McttOD  NVMBSB  In  Dec.  *  Am.  dIsb-  UOI  to  dst«,  *  Boportcr  taOnm 
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■bow  th«  extent  of  the  Injnries  by  die  ^yridan 
who  attended  him. 

[Eld.  Note.~For  other  caeca,  aee  Trial,  C«it. 
Die.  I  788;  Dec.  Die  S  800.*] 
8.  Appbu.  and  Euoi  a  lOOfi*)— VnDior— 

CONOLUnVBHEH. 

A  verdict  tnitaiiMd  hj  arldawe  will  not  be 
diatnrbed  becaoae  It  !•  oontzmrj  to  the  weight  of 
the  eridence. 

[Ed.  Note. — For  other  casee,  eee  Appeal  and 
EiTor^^CenL  Dig.  U  8038-^048;  Dec.  Dig.  I 

4.  Tbul  (1 188*)— hfnooHDVoi  or  Covnbci^ 
Imfbopu  Aiouhbnt. 

The  error  Id  the  argnmeat  of  tiie  conneel  of 
•  eerraQt  nilng  for  a  personal  injurj  that  It  was 
the  6aty  of  the  maator  to  adopt  and  uae  the  beet 
known  and  most  approved  method  of  doing  the 
work,  and  that  It  was  liable  if  it  foiled  to  do 
so,  was  removed  bj  the  conrt  stating  that  the 
Instmctions  defined  the  dnty  of  the  Suij,  and 
thereby  oonflned  Om  Jut  to  the  inatmettoiia  aa 
to  the  law. 

[Bd.  Note.r-For  otber  eases,  see  Trial,  Cent 
Dig.  1  816;  De&  Dig.  I  188.*] 

Appeal    from   drcnlt   Goart,  Madison 

County. 

**Not  to  be  officially  reported." 

Action  by  Lonla  Smith  asainat  the  Dow 
Wire  &  Iron  Worics.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Affirmed. 

S.  M.  Wallace  and  3.  A.  Sullivan,  for  ap- 
pellant Grant  B.  lilly,  for  appellee; 

NUNN,  0.  J.  This  is  an  appeal  from  a 
Judgment  tor  $2,600  In  tevor  of  a^^ee  for 
Injuries  received  Iqr  hbn  while  nnloadlng  a 
section,  the  baa^  of  a  fire  escape  from  a  wag- 
on. Appelant  had  a  contract  to  wect  two  fire 
escapes  to  the  schocd  balldlng  in  Richmond. 
Ky.  On  the  day  appellee  recriTed  his  Inju- 
ries appellant  had  Its  foreman  In  the  dty 
who  had  the  two  baaes  hauled  from  the  depot 
EkCh  <^  these  was  about  4%  feet  in  height 
and  6  fMt  in  diameter,  and,  according  to 
alulae's  testimony,  weighed  about  1,0U0 
pounds,  and,  according  to  appdlants,  abont 
450  pounda.  One  of  them  was  removed  from 
the  wagon  when  it  reached  tiie  adiool  build- 
ing, and  the  wagon  moved  to  where  the  sec- 
ond  was  to  be  unloaded,  and  It  was  while 
appellee  was  hoping  to  unload  this  one  Uiat 
he  rec^ved  his  Injuries.  It  Ml  upon  his  leg, 
breaking  It  below  and  cruatilng  It  above  his 
knee.  Appellee  allied  fOnr  grounds  In  fats 
petition  for  a  recovery:  First.  Hie  ptace  se- 
lected to  unload  this  section  was  unsafe  be- 
cause a  piece  of  pipe  uptm  whicta  he  stepped 
and  which  he  was  caused  to  fall  was  ^Ing 
up<n  the  ground.  Re  alleged  that  he  did  not 
know  the  pipe  was  there,  and  that  appelhinf  a 
foreman  placed  It  tltere  immediately  before 
he  was  injured.  Becond.  The  means  employ- 
ed in  unloading  the  section  were  improper 
and  unsafe.  Third.  The  force  of  men  em- 
ployed was  insnfllclent  Fourth.  The  roQUl- 
alte  Instructions  were  not  given  to  him.  Ap- 
pellant specifically  denied  all  these  grounds, 
and  a  trial  was  had  with  the  result  stated. 


nis  court  In  instructing  tbe  Jury  refoied 
to  submit  any  inatructltm  anthori^ng  the 
Jury  to  find  for  ai)pel]ee  on  tbe  first  and 
fourth  grounds  alleged,  but  snbmltted  ttit 
other  two  by  proper  Instmctions.  One  or  two 
witnesses  for  ai^lee  testified  that  in  their 
<^lnlon  these  bases  for  the  fire  escapes  wen 
Improperly  unloaded,  that  it  was  dangeroiu 
to  unload  them  In  tbe  manner  In  which  it 
was  done,  and  that  the  safe  way  would  have 
been  to  have  rolled  them  down  on  aUds. 
Appellant's  counsel  contend  that  tbe  witness- 
es who  made  these  statements  did  not  ebov 
themselves  experts  or  competoit  to  q>eak  tn 
this  subject,  and  therofore  the  court  ahonld 
not  have  snbmltted  that  que8tI<Hi  to  the  Jnrr. 
as  appellee  was 'without  any  competent  proof 
on  that  subject  We  cannot  agree  to  this, 
for  tbe  reaaou  that  the  section  unloaded  was 
described  to  the  Jury,  which,  we  suppoae^  was 
composed  of  business  men  or  farmers,  and 
they  knew  the  proper  and  safe  way  of  unload- 
ing It  They  also  heard  tbe  evidence  as  to 
the  manner  in  which  it  was  unloaded,  whldi 
was  by  moving  it  to  the  rear  of  the  wagon, 
which  was  four  feet  and  four  inches  from 
the  ground,  and  four  mai,  Indndlng  sppei- 
lant'B  foreman,  undertook  to  let  It  down  on 
one  edge  of  the  bottom,  and  then  it  was  to  be 
shoved  ba(^  and  In  shoving  It  bade  nwtSlee 
was  caught  under  it  with  the  result  stated. 
In  unloading  the  first  one  the  man  occupying 
the  position  t2iat  appellee  was  In  during  the 
unloadiiv  of  the  seccmd  one  saved  himsdf 
from  Injury  by  coming  up  Uirough  the  hole 
in  the  section.  Hie  Jury  also  from  the  de- 
scription of  the  base  and  the  manner  In  which 
it  was  unloaded  had  as  good  an  idea  as  to 
whether  four  men  were  snfflclent  to  make  it 
reasMubly  safe  to  unload  It  in  that  manner 
as  any  witness  Introduced  during  the  trlaL 

It  la  contended  that  the  verdict  Is  excessive, 
because  aiq;>ellee  received  ixily  a  broken  1^ 
that  he  was  able  to  walk  at  the  time  of  the 
trial  wifliout  crutches,  and  that  be  did  not 
Show  the  etteat  of  his  Injuries  tqr  any  idiysi- 
dan  who  attended  him.  The  record  shows 
that  amtellee  testified  as  to  his  injuries  and 
exhibited  his  injured  limb  for  the  Imqpectlon 
of  the  Jury,  whldi  appeared  to  be  an  Indi  or 
more  shorter  than  his  other  leg.  A  physlclau 
could  not  have  made  the  extoit  of  hla  In- 
juries dearer  to  the  Jury  tbtm  OOm  ln«pec- 
tlon. 

Appellant  also  contends  that  tbe  Terdlet  <s 
contrary  to  the  weight  of  the  evldace.  This 
may  be  true,  but  It  was  tin  jury's  prorhwe 
to  weij^  the  evidence^  and,  Ouce  being  evi- 
dence upon  which  to  base  the  verdict,  we  do 
not  feel  authorized  to  dtsturit  It 

A  reversal  is  also  asked  upon  12ie  gronad 
of  misconduct  of  appdlee's  oounsd  in  his 
oral  argumCTt  to  the  jury.  The  mlscoDdoct 
com^aiued  of  waa  the  making  of  the  follow- 
ing statement:  "FlalnttlTs  counsel  In  sab- 
stance  stated  In  said  argument  that  it  was 
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t:he  doty  of  tbe  defendant  company  to  adopt 
and  oae  the  best  known  and  most  approved 
method  of  unloading  tbe  aaid  machinery;  and 
that  If  It  failed  In  tbla  regard,  and  the  in- 
jury to  the  plaintiff  resulted  therefrom,  that 
the  defendant  was  liable.  To  which  the  de- 
fendant objected.  Wherenpoo,  on  appeal  to 
the  conrt,  no  ruling  was  made  thereon,  bnt 
the  court  said  to  the  Jury  that  the  Instmc- 
tions  defined  their  duty."  As  appellant's 
counsel  objected  to  only  this  one,  we  will  not 
refer  to  any  of  tbe  others.  Counsel  for  ap- 
pellee did  not  use  this  language  to  the  Jury 
as  words  of  tbe  instmctlons  of  the  court  He 
simply  gave  his  idea  in  tbe  argnm^t,  and, 
conceding  that  he  was  not  entirely  correct, 
the  statement  of  the  court  which  confined  the 
Jury  to  the  lnatmctl<HiB  as  to  tbe  law  of  tbe 
case  was  sufficient  to  remove  from  their 
minds  any  erroneous  Impressions,  if  any  had 
been  caused  by  t^e  remarks  of  t3ie  counsel. 

Finding  no  material  error  committed  upon 
the  trial  to  tbe  prejudice  of  appellant,  the 
Judgment  of  the  Iowa  conrt  Is  affirmed. 


ILLINOIS  CENT.  R.  CO.  v.  FROST. 
<Court  of  Appeals  of  Kentucky.    Feb.  2,  1910.) 

1.  Railkoaos  (I  478*)— Pleading  ({  862*)— 
FiBEB— Action— Petition— SmmciENCT. 

A  petition  In  an  action  against  a  rallro&d 
for  6re  set  by  engines,  which  alleges  negligence 
in  the  operation  of  engines  not  provided  with 
spaik  arresters,  and  In  permitting  combustible 
material  to  accumulate  on  its  right  of  way,  and 
that  fire  escaped  from  the  engines  and  damaged 
plaintifTs  property,  states  a  cause  of  action, 
though  it  does  oot  charge  that  the  sparks  from 
the  engine  set  flre  to  tbe  debris  on  tne  right  of 
wM  and  was  communicated  therefrom  to  plain- 
tifrs  propexty,  and  the  proper  way  to  reacn  the 
allegation  as  to  tbe  d£bris  &  ^  mottoi  to  strike 
It. 

[Ed.  Note.— For  other  cases,  see  Railroads. 
Dec.  Dig.  I  478;*  Pleading,  Dec.  Dig.  {  362.*] 

2.  Appeal  and  Ebrob  (|  959*)— Discbetion 
of  tual  coubt  —  auenmient  of  plead- 
INGS. 

The  right  to  file  amended  pleadings,  after 
the  trial  has  begun.  Is  within  the  discretion  of 
the  trial  Judge,  and,  unless  abused,  his  action 
will  not  be  disturbed. 

[Ed.  Not&— For  other  cases,  see  Appeal  and 
Kttot.  Cent  Dig.  H  S825-3688;  Dec.  Dig.  | 
0w9.*l 

S.  CONTINUANCB  (|  30*)— OBOITNDB— AUSND- 

HE.'VT  OF  Pleadings. 

Where  amendments  are  permitted  after  the 
trial  has  begnn,  the  case  should  not  be  contin- 
ued anless  the  amendment  has  so  changed  the 
cause  of  action  as  to  justify  the  belief  that  op- 
posing counsel  has  been  taken  by  surprise,  and 
cannot  with  tbe  witnesses  at  band  meet  the 
changed  conditions. 

[Ed.  Note.— For  other  cases,  see  GontlnoaBce, 
Cent.  Dig.  ||  90-112;  Dec  Dig.  I  80.*] 

4.  PUEADiNG  (I  237*)— Amendment  to  Peti- 
tion—Discbetion  OF  TaiAL  Judge. 

Where  the  petition  In  an  action  against  a 
railroad  for  fire  set  by  engtoes  alleged  negligence 
in  operating  tbe  engines  without  spatk  arresters 
and  in  permitting  the  accumulation  of  combusti- 
ble materials  on  the  right  of  way,  and  the  rail- 
road Joined  issue  on  the  charge  that  debris  was 


allowed  to  accnmnlato  on  tbe  right  of  way,  tbe 
allowance  of  an  amendment  to  conform  to  tbe 
proof  that  tbe  flre  from  the  engines  set  fire  to 
the  debris,  and  was  communicated  to  plaintiff's 

Jiroperty,  was  wltliin  tbe  discretion  of  the  trial 
odge. 

[E!d.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  608-^19;  Dec  Dig.  |  237.*] 

5.  Continuance  (S  30*)— Gbounob  —  Amend- 
msnt  of  Plbadinob. 

Where  an  amendment  to  the  petition  to 
conform  to  the  proof  did  not  change  tbe  issue 
wlilch  defendant  understood  It  was  called  on  to 
meet,  a  motion  for  a  continuance  because  of  the 
allowance  of  tbe  amendment  was  pn^riy  de- 
nied. 

[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent  Dig.  {{  09-112;  Dec.  Dig.  |  30.*] 

6.  Tbial  (S  28*>— View  bt  Jubt— When  Au- 
thobizeo. 

The  practice  of  directing  a  view  by  tbe 
Jury  should  be  exercised  with  caution,  and  not 
allowed  unless  from  tbe  peculiar  character  of 
tbe  case  or  tbe  circumstances  brought  out  In 
evidence  it  Is  manifest  that  without  a  view  the 
Jury  cannot  reach  a  Just  conclusion,  and  the 
denial  of  a  view  in  an  action  for  damages  to 
property  by  fire  is  proper. 

iEd.  Note.— For  other  cases,  see  Trial,  Cent 
t-  H  77-79;  Dec  Dig.  |  28.*] 

7.  RiiLBOADB  ({  482*)— Fibes— Damages— Ev- 
idence—S  UFriClENCT. 

Where,  in  an  action  for  tbe  destruction  of 
a  fence  by  fire  set  by  defendant's  locomotives, 
tbe  amount  of  the  fence  destroyed  was  not  dis- 
puted and  its  condition  and  age  was  described, 
the  Jury  bad  ample  basis  on  which  to  reach  a 
fair  valuation  of  tbe  fence. 

[Bd.  Noter— For  other  cases,  see  RaU  roads, 
Dea  Dig.  i  482.*] 

Appeal  from  GIrcnit  Court,  Muhlenberg 

County. 

"Not  to  be  officially  reported." 

Action  by  Ed  Frost  against  the  Illinois 
Central  Railroad  Company.  From  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Taylor  &  Eaves,  R.  T.  Thomas,  Jr.,  Trabue, 
Doolan  &  Cox,  and  Blewett  Lee.  for  appel- 
lant Willis  &  Meredith,  for  appellee. 

LASSING,  J.  Appellee  sued  to  recover 
damage  of  appellant  for  tbe  Injury  to  and 
destruction  of  certain  timber,  fences,  and 
stalk  fields  upon  his  farm,  caused  by  tbe 
negligence  of  appellant  in  the  operation  of 
Its  engines  without  providing  tbcm  with 
pro[>er  and  suitable  spark  arresters,  and  by 
suffering  and  permitting  grass  and  weeds  to 
accumulate  upon  Its  right  of  way  adjacent 
to  his  lands.  Tbe  material  allegations  of  the 
petition  were  traversed,  and  upon  a  trial 
before  a  Jury  appellee  recovered  a  verdict 
for  $750.  Alleging  that  this  verdict  Is  ex- 
cessive, and  also  that  tbe  trial  conrt  com- 
mitted errors  prejudicial  to  Its  rights  in  tbe 
progress  of  tbe  trial,  tbe  railroad  appeals. 

Tbe  first  complaint  is  that  tbe  court  erred 
In  not  sustaining  a  demurrer  to  the  peti- 
tion, as  It  did  not  state  a  cause  of  actiou. 
The  petition.  In  substance,  cbarges  that  plain- 
tiff's damage  was  due  to  the  negligence  of 
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the  defendant  company  In  two  particulars- 
operating  Ita  «igliieB  wben  th^  were  not 
provided  with  suitable  spark  anesten,  and 
In  suffering  grass,  weeds,  and  other  com- 
bnstlble  material  to  accumulate  ujkui  Its 
right  of  way ;  and  becaose  of  these  two  acts 
of  aei^igence  his  property  was  set  on  flre 
and  damaged  to  the  extent  claimed,  caearly, 
If  the  engines  were  not  properly  constructed 
and  provided  with  suitable  spark  arrestetv, 
BO  as  to  prev«it  the  flre  from  escaping,  and 
because  of  this  Improper  construction  the 
sparks  and  flre  which  escaped  therefrom  set 
flre  to  and  damaged  plaintiff's  stalk  fl^d, 
timber,  and  fence,  appellant  would  be  liable, 
and  the  petition  In  this  particular  stated  a 
good  cause  of  action.  It  la  true  that  the 
petition  does  not  speclflcally  charge  that  the 
sparks  as  emitted  from  the  engine  set  flre  to 
tbe  d6brls  on  the  right  of  way  and  was  com- 
municated from  this  to  plaintiff's  land,  but 
the  petition  stated  a  canse  of  action  inde- 
pendent of  this  allegation.  The  proper  way 
to  have  reached  this  allegation  was  by  mo- 
tion to  strike  It  from  the  petition  as  super- 
flnons  matter.  This  was  not  done,  bnt 
fendant  traversed  It,  and  plaintiff  was  later 
permitted,  over  the  objection  of  appellant, 
to  file  an  amendment  stating  that  the  fire 
frcHn  said  engines  set  flre  to  the  grass,  weeds, 
etc.,  on  the  right  of  way  and  was  communi- 
cated to  the  land.  Of  this  ruling  ap[>ellant 
complains,  and  insists  that  the  court  should 
not  have  permitted  it  to  be  filed,  and,  after 
it  was  filed,  should  have  set  aside  the  swear- 
ing of  the  Jury  and  continued  the  case. 

The  right  to  flle  amended  pleadings  after 
the  trial  has  begun  Is  a  matter  that  Is  prop- 
erly left  to  the  discretion  of  the  trial  judge, 
and,  nnlw  It  appears  that  he  has  abused 
that  discretion,  his  action  In  the  premises 
win  not  t>e  disturbed.  When  amendments 
are  permitted  to  be  filed,  the  case  should  not 
be  continued,  unless  by  the  amendment  the 
cause  of  action  has  been  so  changed  as  to 
justify  the  belief  on  the  part  of  the  judge 
that  opposing  counsel  has  been  taken  by  sur- 
prise, and  cannot  with  the  information  and 
witnesses  at  band  meet  the  changed  condi- 
tions. Here  the  only  possible  way  In  which 
an  accumulation  of  waste  material  on  ap- 
pellant's right  of  way  could  have  t>een  con- 
nected with  appellee's  Injury  was  by  com- 
municating the  flre  to  his  land.  Appellant 
had  Joined  issue  with  appellee  on  the  charge 
that  the  right  of  way  had  been  negligently 
permitted  to  become  In  this  condition,  and 
hence  was  certainly  not  taken  by  surprise 
wben  called  upon  to  meet  this  issue.  The 
proof  tended  to  show  that  the  flre  bad  spread 
from  the  right  of  way  to  appellee's  land,  and 
we  do  not  think  the  court  erred  In  permit- 
ting appellee  to  file  the  amendment,  as  It 
merely  conformed  the  pleadings  to  the  proof, 
and,  as  It  in  no  wise  changed  the  Issue  which 
appellant  must  have  understood  It  was  called 
npon  to  meet,  the  motion  for  a  contlnoance 
was  pn^wrly  d^ed. 


Nor  does  the  Act  that  Uie  coart  rtfused 
to  send  the  Jury  In  diarge  of  tlte  sberiff  to 
Tiew  tbe  premises  tmrned  orer  famtoh  any 
good  ground  fbr  reversal.  To  have  done  so 
would  have  ddayed  ttie  court  In  the  dis- 
charge of  its  business,  and  could  have  served 
no  good  pnriKtse.  This  Is  an  ordinary  salt 
for  damages,  and  to  hold  that  the  defoodant 
has  a  right  to  have  the  Jury  view  the  prem- 
ises burned  over,  and  which  was  sune  dis- 
tance from  the  courthouse,  would  be  to  es- 
tablish a  precedent  which  would  be  iHtMloc- 
tlve  of  no  good  results,  and  as  it  would  In- 
crease the  cost  of  the  litigation  and  unnec- 
essarily delay  the  trial,  would  be  moet  ob- 
JectloQable.  Such  a  rule  has  nerer  beoi 
adopted  by  any  court,  and  is  a  practice  iriilcfa 
should  always  be  exerted  by  the  trial  JuArx 
with  great  cantion  and  never  allowed,  unlen 
from  the  peculiar  character  of  the  case  or 
the  circumstances  brought  out  in  the  evi- 
dence It  is  manifest  to  the  court  that  without 
a  view  the  Jury  cannot  reach  a  Just  and 
proper  conclusion.  Then,  and  only  then, 
would  such  a  course  be  warranted.  Ko  such 
case  Is  presented  here. 

Appellant's  most  serious  complaint  is  that 
the  verdict  is  excessive.  The  witnesses  differ 
very  much  In  their  opinions  as  to  the  damage 
done  to  the  growing  timber  and  the  fencei 
The  stalk  fleld  was  certainly  not  valued  too 
high  In  the  pleadings.  If  worth  anything  at 
all,  for  pasture  or  roughness,  and,  as  It  Is 
undisputed  that  all  the  fleld  burned  over, 
there  must  have  been  some  forage  for  stock 
on  all  parts  of  it,  and  if  the  jury.  In  reach- 
ing their  conclusion,  allowed  upon  this  Item 
all  that  was  sued  for,  it  could  not  be  said 
that  It  was  excessive.  The  amount  of  fence 
burned  is  not  seriously  disputed,  but  tbe 
value  thereof  Is  questioned.  Tbe  averafie  Ju- 
ry In  a  farming  community  as  a  general  rule 
Is  composed  of  men  who  are  pretty  good 
Judges  of  the  value  of  fencing,  and,  as  the 
condition  and  age  of  the  fence  burned  was 
described  by  the  witnesses,  the  Jary  was 
furnished  an  ample  basis  to  enable  them  to 
reach  a  fair  valuation  of  the  fence  burned. 

Tbe  real  fight  comes  over  the  damage  done 
to  the  growing  timber.  Tbe  acreage  burned 
over  is  not  In  dispute.  It  was  In  tbe  main 
young  oak  timber,  and  according  to  the  wit- 
nesses for  the  plaintiff  was  seriously  dam- 
aged, while  defendant's  witnesses  say  tbe 
damage  was  slight  This  Is  a  condition  witb 
which  juries  frequently  have  to  contend. 
Tbey  must  gather  from  the  experience  of 
the  witnesses  in  dealing  with  the  subject  un- 
der consideration  tbe  facts  upon  which  tbey 
base  their  judgment,  and  from  this  decide 
which  witnesses  are  the  better  qualified  to 
speak  upon  the  question  at  issue.  Of  tbe 
witnesses  Introduced  in  this  case  smne  were 
practical  timber  men,  and  some,  while  bar- 
ing a  general  knowledge  of  timber  values, 
have  been  devoting  most  of  their  time  and 
energies  to  other  mattnrs.  Tbe  Jury  saw 
them,  and  heard  and  nnderstood  ttair  op- 
Digitized  by  GooqIc 


WARD  T.  UmOLBTON. 


883 


portnnltles  for  fismtUlirtBlng  thema^ves  wltb 
tbe  value  of  timber  in  general,  and  wltb  the 
damage  done  to  the  timber  which  was  tbe 
subject  of  this  litigation.  From  tbe  conclu- 
sion reached,  they  evidently  regarded  the 
witnesses  of  tbe  plaintiff  as  tbe  better  quail- 
fled  to  speak,  and  accepted  tbelr  estimate  of 
the  damage  don&  While  the  damage  Is  ap- 
parently large,  we  cannot  say  that  it  is  so 
excessive  as  to  warrant  as  In  settins  aside 
tbe  vMdlct  on  that  accoant. 
Jodgment  affirmed. 


WABD  et  al.  v.  MIDDLETON. 
(Coort  of  Appeals  of  Kentocky.  Feb.  4, 1910.) 

1.  BOUNDAMM  (I  47*)— P0BCHA8X  Ot  LAND— 
STATEHKin  AS  TO  BOUNDARIES— EsTOPPEL. 

Where  purchasers  of  land,  before  making 
the  pnichase,  consulted  witfa  tbe  owner  of  ad- 
ioining  land  as  to  tba  boundazT  eialmed  by  him, 
and  were  informed  that  bis  boundaiy  did  not 
cover  certain  land,  and  the  land  was  purchased 
on  the  faitii  of  these  statements,  be  was  estop- 
ped from  later  setting  up  claim  to  the  land  as 
against  the  pntcbasers. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent.  Dig.  t  228;  Dee.  Dig.  1  47.*] 

2.  ADvmsB  PossKsnon  (|  24*)— Oooabioztai. 

OCODPAHCT. 

The  occasional  catting  of  timber  or  occa- 
sional occupancy  of  land  la  not  adverse  posses- 
sion. 

lEd.  Note.— For  other  cases,  see  Adverse  Pos- 
session, Gent  Dig.  U  114,  115;  Dee.. Dig.  i 
24.*] 

Appeal    from    Circuit    Gonrt,  Harlan 

County. 

"Not  to  be  officially  reported." 

Eljectment  by  John  W.  Ward  and  others 
against  Chad  Mlddleton.  Judgment  for  de- 
fendant, and  plaintiffs  appeal.  Beversed, 
and  new  trial  granted. 

H.  C  Clay,  for  appdlants.  W.  F.  Hall, 
for  appellee. 

CABBOLL,  J.  The  appeHaota,  as  plain- 
tiffs below,  brought  this  action  in  ejectment 
to  recover  the  possession  of  a  tract  of  land 
"beginning  at  a  stone  or  rock  marked  with 
a  cross  at  the  month  of  Bocky  Fork  of  the 
Road  Branch;  thence  westward  to  the  top 
of  the  west  ridge  of  said  branch;  tbence 
up  with  said  ridge  to  the  top  of  the  moun- 
tain; thence  with  the  top  of  the  mountain 
to  the  top  of  tbe  east  ridge  of  said  branch; 
thence  down  the  said  ridge  to  opposite  tbe 
b^Innlng;  thence  west  to  the  beginning, 
containing  260  acres."  In  his  answer  as 
emended,  the  appellee,  Mlddleton,  denied 
that  the  plalntUTs  were  the  owners  of  or  en- 
titled to  the  poBsession  of  the  tract  of  land 
or  any  part  thereof  which  he  claimed,  de- 
scribing It  as  follows:  "Beginning  at  Jones 
creek  at  the  east  line  of  Oeorge  Stewart's; 
thence  southwardly  vrlth  said  George  Stew- 
art's line  up  Tan  Trough  Ridge  to  a  stake  In 
an  old  marked  out  line  at  Oeoi^e  Stewart's 

*ror  oUisr  eamm 


upper  corner;  thence  with  a  marked  Une 
an  east  course  to  a  marked  beech  and  buck- 
eye on  the  bank  of  Road  Branch ;  thence 
norttiwardly  down  said  Road  Branch  to  tbe 
sa4d  Jones  creek;  thence  up  said  creek  about 
40  yards  to  a  cliff  on  tbe  north  side  of  said 
creek ;  thence  with  a  ridge  up  to  a  fence  on 
top  of  said  ridge;  thence  wltb  the  same 
ridge  to  the  top  of  the  mountain  to  George 
Stewart's  line  between  Clover^  Fork  and 
Jones  creek;  thence  wltb  the  line  of  George 
Stewart's  down  a  ridge  to  tbe  beginning." 
He  further  set  up  that  he  had  heea  in  the 
adverse  possession  of  the  land  described  In 
his  answer  for  more  \b&n  15  years  before 
the  Institution  of  tbe  suit,  and  was  In  such 
actual  adverse  possession  when  the  land  in 
dispute  was  conveyed  to  the  plaintiffs.  He 
also  averred  that  tbe  question  whether  or 
not  tbe  land  claimed  by  him  was  within  tbe 
boundary  of  land  described  in  the  petition 
depended  upon  the  proper  location  of  the 
exterior  lines  of  plaintiff's  boundary. 

The  reply  controverted  the  answer,  and 
further  alleged  that  before  the  plaintiffs  pur- 
cbased  tbe  land  which  includes  tbe  tract  ia 
controversy,  or  accepted  a  deed  to  the  same, 
they  advised  wltb  Mlddleton  as  to  tbe  toca- 
tlou  of  the  Hues  of  the  survey  they  contem- 
plated purchasing,  as  well  as  the  lines  of 
the  land  claimed  by  blm,  and  that  he  point- 
ed out  to  them  the  location  of  tbe  lines  of 
the  land  he  claimed  to  own,  and  said  it  did 
not  Include  any  part  of  the  lend  to  which 
he  now  asserts  title.  That  In  purchasing  tbe 
land  tbey  were  influenced  by,  and  relied  on, 
his  statements  as  to  the  exterior  lines  and 
tbe  boundary  claimed  by  him,  and  he  was 
estopped  by  his  representations  from  assert- 
ing tltie  to  the  land  wlthltf  their  lines  to 
which  he  said  be  had  no  title  before  they 
purchased  It 

Tbe  land  In  controversy  contains  about 
twelve  acres.  According  to  the  contention 
of  appellants,  it  lies  on  the  northern-  end  of 
their  survey  and  within  Its  lines;  whilst  the 
appellee  claims  that  It  Is  a  part^of  tbe  south- 
ern tMundary  of  his  tract.  It  seems  very 
clear  that  appellee  has  no  paper  title  to  the 
land  In  controversy.  Whether  or  not  the  pa- 
per title  of  appellants  covers  or  embraces  it 
is  in  dispute,  depending  upon  the  correct  lo- 
cation of  tbe  mouth  of  Rocky  Fork  In  the 
Road  Branch.  It  appears  from  a  large  map 
made  by  W.  T.  Rice,  as  well  as  from  the  evi- 
dence of  a  number  of  witnesses,  that  tbere 
are  two  Rocliy  Fork  Branches  that  run  Into 
Road  Branch.  If  tbe  one  that  enters  Boad 
Branch  at  "X"  is  the  mouth  of  Rocky  Fork 
mentioned  in  the  title  papers  of  appellants, 
as  contended  by  them,  then  the  land  Id  con- 
troversy is  Included  within  their  boundary. 
On  the  other  hand,  If  tbe  mouth  of  Rocky 
Fork  mentioned  In  tbe  title  papers  Is  wb^ 
it  enters  the  Road  Branch  at  "CM,"  as  con- 
tended by  appellee,  the  land  in  controversy 
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U  not  within  the  exterior  Uses  of  appeUanta' 
paper  title. 

It  Mems  to  u  that  tbere  an  teally  oidy 
tbree  material  qnntloiia  In  the  case.  Ftrat, 
the  correct  locaUon  of  the  month  of  Ro^ 
Foric;  aecond,  aasnmlnc  that  Aocky  FoA 
ae  mentioned  In  Qie  api>ellante*  deed  enten 
Boad  Branch  at  the  point  **Z,"  haa  the  ap* 
pellee  bad  mch,  advorae  poseeaslon  of  the 
land  In  controverar  aa  wonid  iUTcat  him 
with  a  Kood  poBseaaorr  title?  and,  third,  did 
appellee  bjr  hla  declarations  estop  himself 
from  aasKtlng  claim  to  tlw  land?  Appel- 
lants are  entitled  to  recover  If  they  atabllah 
tha-t  their  line  Is  at  "X,"  or  If  they  establish 
that  appellee  represented  that  he  did  not 
claim  any  part  of  the  land  In  dispute,  in 
which  even*  It  makes  no  difference  whether 
appellants*  line  la  at  "X"  or  "CM."  Xvpei- 
lee  is  entitled  to  succeed  if  he  can  diow  a 
possessory  tttle  to  the  land  In  dispute  Isy  ad* 
verse  possession,  and  has  not  by  bis  declara- 
tions estopped  himself  from  asserting  claim 
to  It  In  otha  words,  although  appellee 
may  show  adverse  possession  of  the  land  in 
dispute,  he  cannot  socceed  if  he  represoited 
to  appellants  that  his  boundary  did  not  em- 
brace H.  In  this  latter  event,  although  ap- 
pellants may  not  be  able  to  show  that  their 
paper  title  coyers  the  land  In  dispute,  this 
fact  will  not  avail  appellee. 

In  our  opinion  the  Instructions  given  fail- 
ed to  properly  submit  to  the  Jury  the  Issues, 
and  In  addition  thereto  submitted  issues  not 
authorised  by  the  evidence.  On  another  trial 
the  Jury  should  be  Instructed  In  substance 
that: 

"No.  1.  If  they  believe  from  the  evidence 
that  tbe  mouth  of  Rocky  Fork  mentioned  in 
appellants*  deeds  Is  at  the  point  marked  'X* 
on  the  large  map  made  by  W.  T.  Rice,  they 
should  find  for  appellants,  unless  they  be- 
lieve that  appellee  is  entitled  to  it  under  In- 
struction No.  8. 

"No.  2.  If  they  believe  from  the  evidence 
that  the  mouth  of  Rocky  Fork  mentioned  In 
appellants'  deeds  Is  not  at  *X*  but  is  et 
'CM,'  they  sfiould  find  for  appellee,  unless 
they  believe  tbat  he  has  estopped  himself 
to  dispute  appellants'  title  as  defined  In  In- 
struction No.  4. 

"No.  3.  If  they  believe  from  the  evidence 
tbat  the  mouth  of  Rocky  Fork  is  at  'X,'  but 
further  believe  from  the  evidence  that  appel- 
lee and  those  under  whom  he  claims  title 
have  been  In  the  actual,  open,  adverse  and 
continuous  possession  of  the  land  In  contro- 
veniy  for  more  than  fifteen  years  prior  to  the 
Institution  of  this  action,  holding  and  claim- 
ing the  same  to  a  well-defined  boundary,  they 
should  find  for  appellee,  unless  they  believe 
he  Is  estopped  to  assert  claim  to  It  as  defin- 
ed in  Instruction  No.  4. 

"No.  4.  Although  the  Jury  should  believe 
from  the  evidence  tbat  the  mouth  of  Rocky 
Fork  mentioned  in  appellants*  deeds  is  at  the 


point  marked  '•CM,'  and  should  foitber  be- 
lieve from  the  eWdence  that  apptflee  hu 
ben  In  the  adverse  possession  of  the  land  in 
controversy  aa  defined  in  Instruction  Ko.  S, 
they  should  Bererthdeas  ftod  for  ai^llsnts 
If  th^  believe  from  the  evidence  tbat  be- 
fore anttilanta  purchased  the  land  th^  con- 
sulted or  advised  with  appellee  as  to  the 
boundary  claimed  by  him,  and  were  Inform- 
ed by  him  tbat  the  boundary  claimed  by  hbn 
did  not  cover  the  land  In  controvert,  and 
on  the  faith  of  these'  statements  telterlng 
tbSm  to  be  true  they  purchased  and  paid  for 
the  land,  tiien  they  Aould  find  for  appel- 
lants, upon  the  groond  that  the  appellee  by 
his  atatementa  estoiqped  himself  from  setting 
iq»  Claim  to  the  land  as  against  uppeHee. 

**So.  6.  The  Jury  are  Instructed  tbat  occa- 
sional cutting  of  timber,  or  occaaional  occu- 
pancy ot  the  land,  to  not  adverse  possession 
within  the  meaning  of  Instruction  No.  S." 

Wherefore  the  Judgment  of  the  lower  court 
la  reversed,  with  directions  to  the  lower 
court  to  grant  a  new  trial  In  conformitr 
with  thla  opinion. 


CITIZENS*  TRUST  CO.  v.  FIDELITT 
TBUST  CO. 
(Court  of  Appeals  of  Eentocky.   Feb.  4,  1910.) 

1.  Wills  (I  439*)  —  Cobstbuction  —  Intcs- 
txoN  or  Testator. 

The  Intention  of  testftor  Is  tbe  eardliuJ 
rule  in  the  conRtmctioo  of  wills,  to  be  drter 
mined  hj  a  conaideration  of  all  its  provisioB?; 
and,  if  such  intention  can  be  clearl;  conceived, 
and  is  not  contrary  to  some  positive  rule  of 
law,  It  most  prevail. 

i'EJi.  Note.— For  other  csse^  see  Wills,  Dea 
Dif.  I  439.*] 

2.  Wills  (S  6iS5»>-CoweTBucnow. 

Testator,  by  the  third  paragrtph  of  h!^ 
will,  bequeathed  to  his  brother  the  residue  of 
his  estate  for  life,  in  case  he  survived  testator, 
with  power  to  dispose  of  all  or  any  part  thereof 
by  will.  By  tbe  fourth  paragraph  ne  prorided 
that  after  tbe  brother's  death  "(sboald  he  sar- 
vWe  me  and  die  withont  making  a  will)"  testa- 
tor bequeathed  a  certain  farm  to  K.  vid  wife, 
for  life,  remainder  to  their  children.  By  the 
fifth  clanse  testator  bequeathed  the  rest  and  res- 
idue of  his  estate  in  trust  for  a  niece  and  ber 
children,  and  by  the  seventh  clause  prorideif 
tbat  if  tbe  niece  should  die  without  survirine 
issue,  testator  bequeathed  all  the  estate,  deviM^ 
in  trust  for  her.  to  the  American  Bible  Society 
in  fee.  Held,  that  all  the  bequests  made  in  the 
paragraphs  subsequent  to  the  third  were  condi- 
tional on  tbe  failure  of  the  brother  to  surrive 
testator,  or,  surviving  him.  on  his  failure  to  dis- 
pose of  the  property  by  will ;  and  hence,  neither 
of  such  conditions  having  occurred,  sodi  subse- 
quent provisions  became  nngatory. 

fEd.  Note.— For  other  cases,  see  Wills,  Cent 
IHg.  it  119»-12(^;  Dec.  Dig.  1  555.*] 

Appeal  from  Circuit  Court,  Hardin  Comtj- 

"To  be  officially  reported." 

Action  by  the  Fidelity  Trust  Company.  t» 
executor  of  tbe  will  of  A.  M.  Kasey.  deceased 
against  the  Citizens'  Trust  Company,  as  ad- 
ministrator, etc.,  for  the  ctmstructlf^  of  the 
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win.  Decree  for  complalmuit,  and  defendant 
■iqpeala.  Affirmed. 

8.  H.  Payton,  Haxelrigg  &  Hazelrlgg,  and 
George  K.  Holbert,  for  appellant  L.  A.  Faar- 
est,  Speldlns  ft  Stltes,  and  Benjamin  S. 
Waabw,  for  ai^lee. 

LASSIXG,  J.  Two  (jaestlODB  are  raised  b7 
this  appea],  first,  the  construction  of  the  will 
of  A.  M.  Kasey ;  and,  second,  Is  a  perpetuity 
created  by  the  seventh  clause  thereof?  The 
following  Is  tbe  will  under  consideration: 

"Item  First— 1  appoint  my  brother,  S.  W. 
Kaeey,  necutor  of  this  my  last  will  and  re- 
quest that  he  be  allowed  to  qualify  wlthoat 
girlng  security.  If  my  said  brother  shotdd 
for  any  reason  fall  or  decline  to  qnallfy  or 
should  at  any  time  cease  to  act  as  such  ex- 
ecutor, I  appoint  the  Fidelity  Troat  and  Safe- 
ty Vault  Company,  of  Loulsrllle,  Ky.,  execu- 
tor of  this  my  last  will. 

"Item  Second — I  direct  my  executor  above 
named  to  pay  all  my  Just  debts  and  funeral 
expenses  as  socm  after  my  death  as  conveni- 
ent. 

"Item  Third— I  give,  bequeath  and  devise 
to  my  brother,  S.  W.  Easey,  all  the  rest  and 
residue  of  my  estate,  real,  personal  and  mix- 
ed, wheresoever  situated  for  and  during  his 
Dfltural  life,  should  he  survive  me  with  pow- 
er to  dispose  of  all  or  any  part  of  the  same 
by  last  will. 

"Item  Fourth — After  the  death  of  my  said 
brother  (should  he  survive  me  and  die  with- 
out making  a  will)  I  devise  tbe  farm,  about 
fifty  acres,  near  Vine  Grove,  Ky.,  to  Robert 
Kasey  (of  color)  and  his  wife,  Jane  during 
their  lives  with  the  remainder  In  fee  to  their 
children. 

"Item  Fifth — All  the  rest  and  residue  of 
my  estate,  including  my  United  States  and 
city  of  Louisville  bonds,  I  bequeath  and  de- 
vice to  the  Fidelity  Trust  and  Safety  Vault 
Company  ef  Louisville,  Kentucky,  In  trust 
for  my  niece,  Emma  F.  Kasey,  and  her  chil- 
dren after  her  death.  The  said  trustee  shall 
pay  all  the  taxes,  Insurance  and  repairs  on 
the  real  and  personal  estate,  including  the 
farm  devised  to  Robert  Kasey  during  the 
lifetime  of  the  tenants,  and  shall  out  of  the 
income  from  the  estate  pay  to  said  Emma  F. 
Kasey  one  hundred  ($100)  dollars  per  month 
for  tbe  support  of  herself  and  children, 
should  she  have  any.  and  she  shall  have  the 
right  to  use  and  occupy  as  a  home  for  her- 
self and  family  tbe  houee  and  lot  In  Clover- 
port.  Ky.  purchased  by  my  brother  and  my- 
self of  Owen  Raltt  and  wife  aobject  to  thtir 
life  estate. 

"Item  Sixth — After  the  payment  of  said 
taxes,  expenses  and  one  hundred  ($100)  dol- 
lars per  month  to  Emma  F.  Kasey,  all  the 
remainder  of  the  Income  from  my  estate 
shall  be  Invested  In  bonds  of  the  city  of 
IxmlsvlUe  and  added  to  the  principal  of  my 
estate,  but  In  case  there  sbould  be  any  extra 
axpenae  on  tbe  [woperty  at  Cloverport  cana- 


ed  by  fire,  storm  or  other  casualty,  sndi  loi» 
shall  be  made  good  out  of  the  surplus  Income 
of  my  estate. 

"Item  Seventh — If  my  aald  niece,  Emma 
F.  Kasey  should  die  leaving  no  children  or 
issue  snrvivlng  her,  or  if  such  child  or  chil- 
dren sbould  die  before  attaining  the  age  of 
twenty-one  (21)  years,  leaving  no  lawful  Is- 
sue surviving  than,  thm  in  ancb  event  I  be- 
queath and  devlae  all  the  estate  devised  in 
trust  for  her  to  tlie  American  Bible  Society 
In  fee  simple." 

In  theconitmctlon  of  wills  the  text-writers 
are  agreed  that  it  is  the  dnty  ot  the  court 
to  ascertain  the  Intention  of  tbe  testator, 
and  this  intentlMi  is  arrived  at  by  omslder^ 
Ing  the  Till  as  a  whole  and  giving  to  tlw 
lai^uace  need  its  cnstomary  and  usual  mean- 
ing. Each  sectloa  or  pamgraph  thereof  must 
be  read  in  connection  with  tbe  remainlng- 
sections  or  paragrapha,  and  tbat  constroction 
adopted,  where  it  can  oonalstoitly  be  dmie-. 
wbidi  will  effectoate  and  give  force  to  each 
paragraph  and  clauae  of  the  will.  The  gener- 
al rule  of  construction  Is  aptly  stated  In  Page 
on  WlllB,  H  461.  462;  as  foUows:  "Tbe  BOl» 
object  and  Intmtlon  of  the  rules  upon  the 
subject  Of  construction  Is  to  ascertain  tbe 
intentlbn  of  tbe  testator.  As  was  aald  by 
Chief  Justice  Harsball:  'TIm  intent  of  tbe- 
testator  Is  tbe  cardinal  rule  in  tbe  construc- 
tion of  willa.  and,  if  that  intention  can  be- 
dearly  conceived,  and  Is  not  contrary  to- 
some  positive  rule  of  law,  it  must  prevalK'^ 
The  purpose  of  tbe  conrt  in  construing  a  will 
Is  solely  to  ascertain  the  Intention  of  tbe  tea- 
totor  as  the  aame  antears  from  a  full  antf 
cmnplete  consideration  of  the  entire  will.. 
The  Intention  of  testator  Is  said.  In  a  recent 
Virginia  case,  to  be  the  'life  and  soul  of  a 
will' ;  and,  if  this  intention  ts  clear,  and  !» 
not  in  violation  of  any  rule  of  law,  It  must 
govern  with  absolute  sway.  In  construing  a^ 
will  tbe  court  has  no  intention  to  make  » 
win  for  the  testator,  or  to  attempt  to  Improve 
upon  the  will  which  testator  actually  made. 
Assnmlog.  as  we  must  in  the  case  of  con- 
struction, that  the  testator  had  testamentary 
capacity  at  the  time  of  making  the  will,  that 
he  was  under  no  restraint,  and  the  will  as 
made  Is  In  full  compliance  with  the  rulee  of 
law  upon  the  subject,  the  sole  question  for 
the  consideration  of  a  conrt  of  construction 
Is  what  testator  meant  by  the  provisions  of 
the  will  which  he  has  seen  fit  to  make.  Thls- 
propoeltlon  has  been  put  by  the  courts  in 
such  a  variety  of  forms,  and  with  such  uni- 
formity of  view,  tbat  it  is  hackneyed.  •  •  • 
When  testator's  Intention  Is  clear,  every  rule- 
of  construction  yields  to  such  Intention.  As 
was  said  in  a  recent  Maine  case:  'There  is,, 
however,  one  fundaniental  rule  or  considera- 
tion which  Is  paramount  to  all  others,  and 
which  should  never  be  overlooked,  and  that 
is  tbat  the  Intention  of  the  testator,  as  de- 
clared by  the  will  Itself,  shall  be  allowed  to- 
prevail,  unless  some  principle  ot  sound  pollcy- 
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to  therd>7  Tlolated.'  The  intention  of  the 
testator,  which,  u  we  bare  sera,  the  eonrta 
endeaTor  to  ascertain  and  enforce,  except 
where  forbidden  positive  rules  of  law.  Is 
to  be  ascertained  from  a  consideration  of 
the  will  <^  testator  as  a  whole,  and  not  from 
Its  disjointed  frasments.  The  courts  will  ap- 
proach the  problem  of  construing  a  will  with 
a  prima  fade  assumption  that  the  testatw, 
In  drawli^  and  executing  his  will,  had  a  pur- 
pose which  was  dear,  d^nlte,  and  thorou^- 
ly  ctmsiatmt.  •  •  •  This  Intention  must 
be  collected  from  the  language  of  the  wh<de 
will,  Interpreted  with  refo^ce  to  the  obvi- 
ous or  manifest  object  of  the  testator ;  and 
all  parts  of  the  Instrument  must  be  c(mstmed 
in  relatkm  to  each  other  so  as  to  give  mean- 
ing and  effect  to  every  dause  and  phrase, 
and,  if  possible,  form  one  conidstwt  whi^e, 
every  word  receiving  Its  natural  and  appro- 
priate meaning.  This  proposition,  like  the 
preceding  one,  Is  establlriied  by  an  mormons 
numb»  of  cases.  Thus,  as  a  particular  ap- 
plication of  this  general  prlndple,  If  two 
constmctlms  are  possible  to  a  clause  ot  a 
win,  one  of  which  is  In  harmony  with  the 
provisions  of  the  remainder  of  the  wiU,  and 
the  othw  of  which  te  at  variance  with  than, 
the  court  will  assume  that  the  correct  con- 
structi<m  Is  the  one  which  will  harmonize 
this  danse  with  tiie  rest  of  the  wHL'* 

Applying  this  rule  to  the  will  under  con- 
sideration, we  find  that  the  testator.  In  item 
8  of  hia  will,  gave  to  bis  brother  for  life  all 
of  his  estate  of  every  kind,  and  authorized 
and  empowered  blm  to  dispose  of  all  or  any 
part  of  same  by  wlU  In  the  event  his  brother 
survived  blm.  In  items  4,  6,  6,  and  7  we 
find  a  dearly  expressed  purpose  on  the  part 
of  the  testetor.  to  dispose  of  his  estate  in  the 
ev«it  he  oatllved  hia  brother,  or  his  brother 
died  without  exerdslng  the  power  conferred 
upon  him  in  item  8.  There  Is  nothing  In 
the  language  used  In  items  4,fi,  6,  and  7,  or  in 
any  one  of  said  Items,  that  woidd  Indicate  an 
intoitlon  on  the  part  of  the  testetor  to  limit 
the  estete  which  he  had  given  to  his  brother 
in  Item  3,  or  to  withdraw  or  curtail  the  pow- 
er of  disposition  conferred  upon  him  in  item 
8.  On  the  contrary,  just  the  reverse  of  such 
an  lnt»itlon  on  the  part  of  the  testetor  Is 
gathered  from  a  reading  of  Item  4,  In  which 
it  is  clearly  expressed  that  It  Is  to  become 
effective  only  In  the  event  that  his  brother 
survive  him  and  die  without  making  a  will. 
Having  given  to  his  brother  his  entire  estete 
for  life,  with  full  power  of  disposition  by 
will  of  all  of  it  in  Item  8,  he  provides  In 
Item  4  that  In  the  event  hia  brother  survives 
blm,  and  falls  to  exercise  this  power,  a  cer^ 
teln  portton  of  his  estate  shall  go,  under  cer- 
tein  Hmitations  and  restrictions,  to  his  negro 
servants ;  and,  thus  having  carved  out  of  his 
estate  a  portion  thereof,  he  dlrecte  In  Items 
G,  6,  and  7  what  shall  be  done  with  the  re- 
mainder. Clearly  these  clauses  must  be  read 


in  connectfon  with  Itons  8  and  4  In  order 
that  the  intention  of  the  testator  may  be  ful- 
ly gathered  and  undeEstood.  When  so  read, 
it  Is  Awaxeat  that  tbe  ▼alldity  of  Itaus  4, 
5»  6,  and  7  Is  made  to  test  entlrdy  opon  Us 
brother's  surviving  him,  and  then  dying  with- 
out making  a  will,  or,  to  atber  words,  with- 
out owdsing  the  power  given  him  la  Item 
8  to  do  BO. 

It  Is  conceded  that  S.  W.  Kaaey  mrvlved 
the.  testetor,  and  made  a  will  disposing  of  all 
of  the  property,  in  which  he  took  a  life  es- 
tete under  the  will  of  his  broths,  A.  U. 
Kasey,  and  hence  the  contingency  which 
items  4,  6^  and  6,  and  7  wen  made  to  meet 
never  happened.  An  no  e^te  whatever  pass- 
ed to  taie  American  Bible  Bodety  under  Item 
7,  it  becomes  unnecessary  to  enter  upon  a 
omsideratlon  of  the  question  as  to  whether 
or  not  a  perpetuity  was  created  thevdiy. 

The  trial  court  having  reached  ccHiduslons 
in  harmony  with  the  views  herein  ei^ressed. 
the  judgment  Is  afltamed. 


SWANN-DAT  LUMBER  CO.  T.  HALL  et  aL 

(Court  of  Appeals  of  Kentucky.   Jan.  2S,  ISlft) 

1.  Loos  AHD  LOGOINO  (§  35*)— CONVEBSIOS- 
AcTIONa— NeCEBSABT  Title. 

The  owner  of  land  eold  certain  braaded 
poplar  and  oak  trees  standing  thereon.  Subse- 
guently,  by  mistake,  be  conveyed  the  oak  trees 
to  a  third  person  before  the  fonner  pnidutser'g 
right  to  remove  them  bad  expired,  possession 
and  title  to  remain  with  the  vendor  until  the 
lumber  was  paid  for.  The  second  paichaser 
removed  some  of  the  branded  trees  and  others, 
and  went  into  bankruptcy,  not  havioc  paid  for 
tbem.  Held  that,  as  to  the  logs  cut  mm  trees 
not  previously  sold,  the  second  purchaser  had 
at  most  an  unliquidated  demand  against  tbe 
Tendmr  who  had  tee  legal  title,  and  eonld  Mag 
trover  against  a  third  party  twe  their  aaivn- 
slon,  ana  the  trustee  in  bankruptcy,  while  he 
might  be  a  proper  party  to  the  suit,  was  not  s 
necessary  party. 

[EA.  Note.— For  other  cases,  see  Logs  and 
L^ging,  Dec.  Dig.  I  35.*] 

2.  CowFosiOK  OP  Goods  (|  5%")— Appuca- 
TiON  or  DooTBiNx  —  WuxTut.  Ihtebhix- 

TUBB. 

Fact  that  the  vendor  or  purchaser  wront- 
fully  confused  the  logs  cat  from  trees  not  em- 
braced in  tbe  prior  conveyance  with  the  loe^ 
cut  from  trees  which  were  so  embraced  woalil 
not  preclude  the  vendor's  right  to  bring  troter 
for  conversion  of  the  ones  not  so  embraced,  es- 
pecially where  the  number  and  value  of  the  lof 
cut  which  were  embraced  in  the  prior  convey- 
ance were  shown  by  the  evidence,  since  the  doc- 
trine of  confusion  of  goods  only  applies  when 
there  has  been  a  fraudulent  or  wUlfal  ooofa- 
sion  to  prevent  Identification. 

[Bd.  Note.— For  other  cases,  see  Confosion  of 
Goods,  Dec.  Dig.  i  B^.*] 

Appeal  from  Circuit  Court,  Perry  Conn^. 

"Not  to  be  offidally  reported." 

Action  by  P.  W.  Hall  and  others  against 
the  Swann-Day  Lumber  Company.  Judg- 
ment for  plaintiffs,  and  defendant  appeals. 
Affirmed. 


•For  ether  cKses  lee  same  topic  and  lecUoa  NUMBBR  la  Dee.  *  AaL  Digs.  IWT  to  dtts,  ft  Raporur  ladtxei 
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Htller  &  Ward  and  J.  J.  C.  Bach,  for  ap- 
pellant Greene,  Van  Winkle  &  Scboolfleld 
and  Wootton  ft  Morgan,  for  appellees. 

O'BEAR,  J.  P.  W.  Ball,  owner  of  a  bound- 
ary of  some  1,600  acres  of  land  In  Perry 
county  conreyed  by  deed  to  H.  Herman  In 
1S!>3  certain  branded  poplar  and  oak  trees 
standing  on  a  boundary  of  about  640  acres 
within  the  larger  tract  The  deed  gave  the 
grantee  the  right  to  remove  the  timber  with- 
in 10  yrars.  or  after  ehat  time,  but  If  the 
srantor  should  require,  by  24  months^  writ- 
ten  notice  to  the  grantee,  after  the  10  years, 
to  remove  the  timber,  the  grantee  should 
tben  remove  It  Hall,  laboring  under  a  mis- 
take as  to  the  covenants  of  his  deed,  and  be- 
lieving that  his  grantee  was  llnHted  to  10 
years  within  wbl<^  to  remove  tiie  treee.  sold 
tbe  o^  trees  to  one  Braalhears  after  the  10 
years,  deeming  that  the  title  to  the  trees  bad 
reverted.  The  sale  which  also  Included  oth< 
er  trees  not  branded  to  Herman  was  to  Bra- 
shears  \ij  parol  and  for  immediate  sever- 
ance. But  It  was  the  agreenwnt  betwem 
Hall  and  Brashears  that  Hall  was  to  retain 
the  possession,  as  well  as  ttie  title  until  be 
was  paid  by  Brashears.  Brashears  failed  to 
pay.  althoi^  he  cut  and  hauled  to  a  nearby 
water  course  and  road  about  140  logs  cnt 
from  the  trees,  those  branded  to  Herman 
and  those  not  iMraiuled.  Tbea  Brashears  went 
Into  bankruptcy.  Appellant  took  possession 
of  all  the  logs,  140  In  number,  and  converted 
them  to  Its  own  use.  Appellee  Hall  brought 
this  suit  against  appellant  to  recover  the 
valne  of  the  timber.  Appellee  filed  a  conn- 
terclalm  for  damages  for  $1,050  t<a  the  tim- 
ber cut  by  Hall  and  Brartiears,  which,  tt 
was  alleged,  Included  other  trees  than  that 
represoited  by  the  logs  now  In  controversy. 

Upon  the  Issue  of  ownership  and  valne, 
the  court  instructed  the  Jury  that  Hall  could 
not  recover  for  any  of  the  timber  conveyed 
to  Herman  by  the  deed  of  1803,  but  If  the 
appellant  company  took  and  converted  any 
other  timber  of  appellee  Hall  the  verdict 
should  be  for  appellee  for  Its  value.  The 
jury  found  for  appellee  $150. 

Appellant  urges  as  error  that  the  trial 
conrt  should  have  peremptorily  directed  a 
verdict  for  it  Qpon  the  theory  that  the  title, 
where  not  In  appellant  was  in  Brashear'a 
trustee  in  bankruptcy,  and  not  In  appellee; 
Whatever  equity  Brashears  had  In  the  tim- 
ber, If  any.  Is  an  unliquidated  demand  against 
Hall.  While  tbe  trustee  of  Brashears  may 
have  been  a  proper  party  to  the  suit,  had  he 
appeared,  he  was  not  a  necessary  party.  The 
legal  title'  was  In  Hall,  who  could  maintain 
the  action  of  trover  for  the  conversion  of  the 
XogB  in  which  be  had  a  special,  if  not  the 
entire,  interest  By  virtue  of  the  provoi 
agreement  between  Brashears  and  Hail  the 
latter  retained  the  legal  title  and  possession 


of  the  logs  as  security  for  their  purchase 
price,  and  until  they  were  paid  for,  and 
could  maintain  detinue  or  trover  to  recover 
the  logs  or  their  value  from  one  wrongfuUy 
converting  them.  There  was  not  ettor  In 
overruling  tbe  motion  for  poemptory  in- 
structions. 

Appellant  next  assigns  as  error  tbe  re- 
fusal of  the  trial  court  to  Instruct  the  Jury 
that  if  Hall  or  Brashears  wrongfully  com- 
mingled and  confused  the  logs  cut  from 
Hall's  land,  not  embraced  In  the  Herman 
deed,  with  those  logs  cut  from  the  Herman 
timber  so  that  they  could  not  be  distinguish- 
ed, the  verdict  should  be  for  the  defendant. 
Ai^llant  mtBConceivea  the  rule  of  law  on 
this  siAJect  It  is  not  every  wrongful  con- 
fusion of  goods  that  warrants  the  applica- 
tion of  the  rule  contended  for.  It  is  only 
where  there  has  been  a  fraudulent  confu- 
sion, or  willful  confusion  for  the  purpose  of 
prevenUng  identification,  that  the  rule  ap- 
plies. 2  Bl.  Com.  405.  In  the  case  of  Weil, 
etc.,  V.  Sllverstone,  etc.,  6  Budi,  608,  cited  by 
appellant,  a  case  of  willful  and  fraudulent 
confusion,  made  by  a  stranger  to  hinder,  de- 
lay, and  defraud  the  creditors  of  the  debtor, 
the  court  observed:  "It  needs  scarcely  to  bo 
suggested,  however,  that  these  principles  do 
not  apply  where  the  property  of  a  debtor  U 
intermingled  with  that  of  another  from  cas- 
ualty or  accident  or  without  any  design  of 
covering  the  property  of  the  debtor." 

Reld  V.  King,  89  Ky.  888.  12  S.  W.  772,  11 
Ky.  Law  Bep.  61S,  was  an  action  to  recover 
certain  pieces  of  timber  called  "headings," 
cut  out  of  trees  taken  from  the  land  of  one 
of  the  parties.  There  the  headings  had  been 
Intermingled  with  other  headings  of  the 
same  general  kind  and  quality.  Indisputably 
the  property  of  the  defendant  The  rule 
now  contended  for  was  Invoked.  It  was  de- 
nied, upon  the  ground  that  the  confusion  re- 
sulted from  an  Innocent  mistake  as  to  the 
title  rather  than  from  a  fraudulent  purpose 
to  thereby  deprive  the  owner  of  the  proper- 
ty. Furthermore  it  was  held  that  the  plain- 
tiff might  have  set  apart  to  him  the  kind' 
and  number  of  headings  to  which  he  was  en- 
titled out  of  the  general  bulk.  While  oak 
logs  of  difTerent  dimensions  and  quality  may 
have  distinctive  values,  and  therefore  be  not 
subject  to  the  nile  last  mentioned,  yet  the 
evidence  in  this  case  shows  that  the  logs 
were  substantially  of  the  same  quality  and 
contents  (about  800  feet  each).  It  was  also 
shown  that  of  the  140  logs  one-third  were 
cut  from  timber  other  than  that  branded 
to  Herman,  and  that  the  logs  ws'e  of  value 
of  $3  each.  The  verdict  of  the  Jury  consists 
with  that  testimony.  The  Instruction  refus- 
ed was  properly  refused. 

There  was  no  evidence  offered  upon  the 
counterclaim,  hence  It  was  properly  Ignored. 

No  error  appearing,  tbe  Judgment  Is  af* 
firmed. 
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NEWMAN  T.  NEWMAN  «t  aL 
(Ooort  ot  AppMJi  of  Kentockr.  Feb.  4»  19ia) 
Gaitoxllation  or  InnBumrni  (|  4T*>— Bri- 

DEHCB— SCFFICIBKCT. 

Plaiotiff,  after  a  second  marriage,  loed  his 
diildren  by  bis  first  w]fe  to  set  aside  a  deed  to 
the  Snt  wife,  made  nine  rears  before,  altecinf 
tbat  he  made  it  to  evade  payment  of  an  antici- 
pated  Jodament  against  him,  and,  upon  a  de- 
murrer belQg  sustained  to  his  petition,  amend- 
ed by  itrikfnif  therefrom  that  allegation  and 
alleguf  tbat  be  made  the  conveyance  for  a  con- 
sideration of  f  100,  and  love  and  affection.  The 
action  was  dismissed,  and  five  years  later  he 
sued  again,  alleging  that  the  deed  was  procured 
from  him  by  the  fraud  and  misrepresentation 
of  hie  first  wif«  and  her  brotber-ln-Iaw,  but  not 
alleging  In  what  the  fraud  and  misrepresenta- 
tion cmsisted;  and  bis  deposition  in  the  suit 
did  not  intimate  tbat  bis  wife  or  her  brother-in- 
law  had  Induced  him  to  execute  the  deed,  but 

Kve  a*  hll  reason  that  there  was  a  state  of 
vlessness  existing  in  the  vicinity,  and  he 
wanted  to  go  to  another  state,  and  made  the 
conveyance  so  that  bis  wife  might  sell  the  land 
and  go  to  him  when  he  had  selected  a  borne. 
There  was  evidence  that  plaiotiff  bad  the  deed 
recorded,  and  paid  the  recording  fee,  with  the 
knowledge  of  his  wife,  and  tbat  she  accepted 
tbe  deed,  and  that  they  both  recognised  the  land 
as  bers  so  long  as  they  lived.  Held,  that  in 
view  of  tbe  many  different  statements  made  by 
plaintiff  aa  to  why  he  conveyed  tbe  land,  and 
what  the  consideration  was,  and  the  length  of 
time  since  the  making  of  the  deed,  a  dlsmlual  of 
his  action  was  not  error. 

[Ed.  Note.--ror  other  cases,  see  Cancellation 
of  Instmments,  Dec.  Dig.  {  47.*] 

Appeal  from  Circuit  Court,  Floyd  Oonnty. 

**Not  to  be  officially  reported." 

Actkm  by  B.  H.  Newman  against  Bllxabeth 
Kowman  and  otJwn.  Joc^meDt  ot  dlBmlwal, 
and  plaintiff  appeals  Affirmed. 

W.  H.  Holt  and  W.  S.  Harklns,  for  appel- 
lant. May  &  May  and  James  Qoble,  for  ap- 
pelleea. 


NUNN,  O.  J.  In  tbe  month  of  Aagnst, 
1890,  appellant  owned  about  600  acres  of 
land  on  Beaver  at  tbe  mouth  of  Clear  creek. 
On  the  date  above  named  he  made  a  conrey- 
ance  of  ttala  land  to  tala  wife,  Juda  Newman, 
and  the  deed  appears  to  have  been  recorded 
in  the  month  of  Augost  1891.  It  appears 
that  from  the  date  of  the  deed  appellant  and 
his  wife  both  recognized  the  fact  that  she 
was  tbe  owner  of  the  lend.  She  listed  It 
for  taxation  and  paid  the  taxes  thereon  until 
her  death  In  the  year  1890.  Some  years  aft- 
er the  death  of  his  first  wife  he  married 
again,  and  In  the  year  1890  Instituted  an  ac- 
tion against  the  children  of  his  first  wife, 
Juda  Newman,  to  set  aside  the  deed  he  made 
to  his  first  wife.  In  that  action  he  alleged 
as  ground  for  setting  aside  the  deed  that  he 
made  It  for  the  purpose  of  evading  the  pay- 
ment of  a  Judgment  which  be  supposed  would 
be  rendered  against  him.  The  court  sus- 
tained a  demurrer  to  that  petition,  and  he 
amended  by  striking  therefrom  the  allega- 
tion that  he  had  made  the  deed  for  the  pur- 


pose of  evading  the  payment  of  a  JodgmeDt. 
and  alleged  that  he  made  It  in  consideration 
of  $100,  cash  In  hand  paid,  and  tbe  lore  and 
affection  he  bad  for  her.  A  demurrer  was 
sustained  to  the  petition  as  amended,  and 
his  action  dismissed  without  prejudice. 

In  the  year  1904  he  instituted  this  action 
for  the  same  purpose  (that  Is,  to  have  the 
deed  set  aside),  and  alleged  in  bis  petition  as 
a  reason  for  setting  It  aside  that  it  was  pro- 
cured from  htm  by  the  fraud  and  misrepre- 
sentation of  bis  first  wif^  Juda  Newman, 
and  her  brother-in-law,  W.  H.  Stewart  He 
did  not  all^e  In  what  the  fraud  and  mis- 
representation consisted.  He  gave  his  depo- 
sition In  this  action,  but  did  not  Intimate 
that  his  wife  or  her  brother-in-law,  Stewart, 
Induced  him  in  any  way  to  execute  the  deed, 
and  gave  as  his  reason  for  executing  the 
deed  that  there  was  a  state  of  lawlessness 
easting  on  Beaver  creek  at  the  date  of  tbe 
deed,  and  he  wanted  to  leave  that  community 
and  go  to  another  state  because  be  tbongbt 
he  was  In  danger,  and  he  made  the  convey- 
ance to  her  BO  that  ^e  might  be  able  to  sell 
and  convey  the  land  and  go  to  him  In  anoth- 
er state  when  be  bad  selected  a  home  there. 

Appellant's  counsel  contend  that  tbe  deed 
was  never  delivered  to  his  wife,  Juda.  There 
Is  much  proof  in  the  record  showing  that  be 
bad  the  deed  recorded,  and  paid  tbe  record- 
ing fee,  with  the  knowledge  of  his  wife,  and 
that  she  accepted  tbe  deed,  and  that  they 
both  recognized  the  land  as  bers  so  long  *s 
she  lived.  In  view  of  the  many  different 
statements  made  by  appellant  as  to  why  be 
conveyed  this  land,  as  to  what  the  conslder- 
atlOD  was,  and  the  length  of  time  which  has 
elapsed  from  tbe  making  of  the  deed,  we  are 
of  the  opinion  that  the  lower  court  did  not 
err  In  dismissing  bis  action. 

For  these  reasons,  the  judgmoit  of  tbe 
lown  court  Is  affirmed. 


MULLINS  T.  DEE^S. 
(Court  of  Appeals  of  Kentucky.   Feb.  1, 19ia> 

1.  Mines  and  Minbsalb  (|  63*)  — Lsases  — 
Tenant  fob  Teabs. 

An  agreement  by  which  plaintiff  leased  to 
defendant  the  coal  on  certain  specified  land  and 
required  defendant  to  pay  plaintiff  ooe  cent 
royalty,  and  hold  tbe  lease  for  10  years,  unless 
he  failed  to  work  from  bis  own  negligence,  for 
which  tbe  contract  should  be  canceled,  consti- 
tuted defendant  a  tenant  for  years. 

[Ed.  Note.— For  other  cases,  see  Mines  snA 
Minerals,  CenL  Dig.  S  172 ;  Dec.  Dig.  |  63.*] 

2.  Mines  ano  Minbrals  d  66*)— Lkabis- 
Impbopeb  Mining— Wasttb. 

Where  defendant,  a  tenant  for  years  under 
a  mining  lease,  had  taken  out  no  coal  except 
what  be  obtained  by  drawing  tbe  ribs  or  Rap- 
ports between  tbe  rooms  of  tbe  mine,  and  to 
continue  this  would  have  rendered  the  mine 
useless,  such  mining  constituted  waste,  for 
which  tbe  landlord  could  cancel  the  lease,  under 
Ky.  St  I  2328  (RusseU's  St.  {  291),  providing 
that  if  a  tenant  for  years  coounits  waste  with- 


"For  ether  cases  see  same  topie  and  section  NDHB8R  la  Dse.  ft  Am.  Digs.  IMT  to  tetSb  *  Repavtsr  lB«n» 


Digitized  by 


Google 


LITINGBTON  OOTJMTT  BANK  t.  FIRST  BTATB  BANK. 


839 


oat  Bpedal  Ilceue  itt  mtting,  he  riiall  kiM  du 
thing  wBitad*  and  pay  tnbla  damagea. 

[Ed.  Kat»i~WoT  ftDwr  caaea,  aee  llinea  and 
MlDeiala,  Cent  Dig.  t|  180*  180;  Dm:;  Dig.  { 
€6. 'J 

Appeal  from  Circuit  Court  Bockcaatle 
County. 

"Not  to  be  officially  reported." 

Action  by  P.  M.  I>ee8  against  Cal.  Mullina. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. Afflnaed. 

G.  O.  WUllams,  fbr  appelant  C  W.  Beth- 
vntm,  for  appellee. 

BOB80N,  3.  P.  H.  Dees  executed  to  CaL 
MollinB  the  following  lease:  "December  S, 
1907.  Llytngston,  Kentucky.  Article  of  agree- 
ment made  and  entered  Into  between  P.  M. 
Dees,  of  the  first  part,  and  Oal  MnlUna,  of 
the  second  part;  P.  M.  Dees,  of  the  first  part, 
does  this  day  lease  the  coal  on  the  farm 
fcnown  as  the  Sambrook  land  that  said  Dees 
twugbt  of  the  heirs.  Said  MuUlns  Is  to  pay 
the  said  Dees  one  cent  royalty  for  aame  and 
said  Mullins  Is  to  go  to  work  at  once  and  this 
contract  is  to  hold  for  ten  years  from  date, 
unless  said  Mullins  falls  to  work  from  his 
own  Diligence,  for  whldi  this  contract  shall 
be  annulled  and  void."  On  December  2, 1908, 
Dees  broiu;bt  this  action  against  Mullins  to 
cancel  the  lease,  diarging  In  effect  that  be 
bad  n^lected  to  operate  the  mine  continu- 
ously; that  he  had  refused  to  pay  the  royalty, 
and  Cbat  he  was  operating  the  mine  In  sndi 
a  way  as  to  destroy  it;  that  he  was  pulling 
out  the  props  which  supported  the  roof,  and 
drawing  the  ribs  to  such  an  extent  as  to  ren- 
der the  mine  useless:  MoUins  answered  the 
petition,  denying  its  all^ationa;  proof  was 
taken,  and  on  final  hearing  the  court  granted 
the  plaintiff  the  relief  sought  MuUlns  ap- 
peals. 

The  proof  In  the  case  shows  concluBirely 
that  MnlUns  was  operating  the  mine  In  such 
a  way  as  to  ruin  it.  He  had  taken  out  no 
coal  from  the  mine  except  that  which  he  ob- 
tained by  drawing  the  ribs  or  supports  be- 
tween the  rooms  of  the  mine.  He  had  began 
at  the  back  of  the  mine,  and  was  doing  what 
la  called  taking  out  the  stumps;  that  iB>  he 
was  taking  out  the  pillows  that  had  been 
left  between  the  rooms  to  bold  the  roof  up; 
and  when  he  had  done  this,  there  would  be 
not  enough  to  hold  up  the  roof;  the  result 
being  that  the  slate  orerhead  would  come 
down,  rendering  it  Impossible  to  work  the 
mine  any  further,  and  also  causing  the  sur* 
face  of  the  ground  above  to  settle  and  crack, 
thus  injuring  it  The  work  which  MuUlns 
had  done  is  shown,  not  only  by  the  witnesses 
Introduced  on  behalf  of  the  plaintiff,  but 
there  is  little  contradiction  In  the  evidence. 
The  testimony  for  MuUlns,  when  read  care- 
folly,  substantiates  the  testimony  taken  for 
the  plaintiff.  Section  2.^28,  Ky.  St  (Russell's 


8t  I  291),  provides:  **If  any  tenant  for  life 
or  yean  shall  commit  waste  during  bis  es* 
tate  or  term,  of  anything  belonging  to  the 
tenement  so  held,  without  B^etAtA  license,  In 
writing,  so  to  do,  he  shall  be  subject  to  an 
action  of  waste,  shall  lose  the  thing  wasted, 
and  pay  treble  the  amount  at  which  the 
waste  shall  be  assessed."  MuUlns  was  a  ten- 
ant for  years;  he  had  plainly  committed 
waste.  The  thing  wasted  was  the  mine.  The 
course  he  was  pursuing  would  soon  render  It 
absolutely  uselesa  He  was  not  using  the 
mine  in  the  way  contemplated  by  his  lease, 
but  was  simply  misusing  and  destroying  the 
property. 
Judgment  aiBrmed. 


LiviNasTON  cx>uim:  bank  t.  bibbt 

STATB  BA^K. 

(Court  of  Appeals  of  Kentucky.   Febw  4,  1910.) 

Sales  (|  68*>— Rioht  of  Buteb. 

A  bank  purchasing  all  the  aweta  and  prop- 
erty of  another  bank  which  might  be  on  hand 
on  a  designated  future  date  ua^er  a  contract 
providing  that  the  selling  bank  in  addition  to 
the  price  should  have  all  its  earnings  op  to  the 
day  before  the  designated  future  date  and  should 
continue  the  business  to  the  designated  future 
date  was  not  entitled  to  any  Interest  received 
by  the  selling  bank  before  the  date  of  the  con- 
tract on  notes  or  bills  discounted  by  It  before 
that  date,  no  matter  when  such  notea  or  Mils 
matured. 

[Bd.  Note.-For  other  cases,  see  Sales,  Dec. 
Dig.  I  68.»3 

"To  be  offlcIaUy  reported.** 

On  petlUon  for  rehearing.  Overruled. 

For  former  opinion,  see  121  8.  W.  451. 

OARROI<L,  3.  In  the  opinion  we  said: 
"And  giving  to  IhiB  omtract  such  construc- 
tion, our  conduslon  Is  that  the  State  Bank 
was  entitled  to  receive  from  the  Livingston 
Bank  on  all  notes  and  biUs  discounted  by  it 
after  November  1,  1906,  and  that  did  not 
mature  until  after  January  1,  1907,  that  pro- 
portionate part  of  the  Interest  that  was  col- 
lected or  received  by  the  Livingston  Bank 
for  the  time  between  January  Ist  and  the 
matarity  of  the  notes." 

We  thought  this  language  made  it  clear 
that  the  State  Bank  was  only  entitled  to  in- 
terest on  notea  and  bills  discounted  by  the 
Llvli^ton  Bank  after  November  1st  But, 
that  there  may  be  no  possible  room  for 
doubt  we  now  add  that  the  State  Bank  Is 
not  entitled  to  any  interest  or  discount  col- 
lected or  received  by  the  Livingston  Bank 
before  November  1st  on  notes  or  bills  dis- 
counted by  It  before  Noverot>er  1,  1906,  no 
matter  when  such  notes  or  bUls  matured. 
These  bUls  and  notes  the  State  Bank  knew 
the  condition  of  when  it  made  the  purchase. 

Petition  for  rehearing  overruled. 
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OBimtAL  KBNTCTGKT  TBACXION  Ca  T. 

CHAPMAN. 
(Coait  of  Appeals  of  Kentuckr.   Feb.  2,  1910.) 
L  GaUIXRS  (i  821*)— PABaUtOEBS— InsiBuo- 
IIONa--lB8IJE8. 

In  an  actlui  agaluit  m  street  car  eompanr 
for  Injuries  hj  failfnE  to  give  a  passenger  suf- 
ficient time  to  alis^t,  an  instmctlon  that,  If 
the  employ^  knew  plaintiff  was  attempting  to 
alight.  It  was  tbeir  duty  to  give  her  a  reasonable 
time  to  do  so,  was  properly  given,  where  there 
was  some  erideoce  authorizing  It. 

[Ed.  Kote.— For  other  cases,  see  Carriers, 
Gent  Dig.  {  1332;  Dec  Dig.  1 321.*] 

2L  CaBBIKBS  (I  S08*>— PA0aBHaCBB-<UBB  Bb- 
qUXBKD— AXJOHTIHO. 

Where  it  was  customary  for  paawngers  to 
board  and  alight  from  a  street  car  at  a  certain 
point,  it  was  the  duty  of  the  street  car  em- 
ployes to  use  ordinary  cars  to  protect  paaaengera 
allotting  there. 

[Ed.  Note^For  other  cases,  see  Carriers, 
Cent.  Dig.  U  122ft-124S;  Dec.  Dig.  |  80a.*J 
8.  Oabbikbb  (i  503*)— Pabbbnobrs— DuTT  to 

PABSKirOBBB— DfTT  IN  ALIOHTINO. 

Where  the  gate  on  the  left-hand  side  of  a 
street  car  slhould  have  been  closed  at  the  point 
a  paaaenger  got  oB  on  that  aide  to  prevent  pas- 
sengers from  getting  off  on  that  side,  if  the 
conductor  negligently  left  the  gate  open,  be  was 
bound  to  exM-dse  oidinary  eaie  to  omerre  both 
sides  of  Ae  car  to  protect  paasengerB  In  ali^t- 
ing. 

[Bi.  Notc-^SHnr  other  eaaei,  aee  Carriers, 
Gent  Dig.  H  1224-1248;  DecTblg.  |  S06.«J 

4.  OABBIBBB  (I  317*)— PABSEHOEBfr— InjtTBIBB 
— AonOH&— ADICISSIONS  OB  £VIDEIfCE. 

In  an  action  for  Injuries  to  a  street  car 
passenger  by  failure  to  give  her  sufficient  time 
to  alight,  in  which  plaintiff  claimed  that  it  was 
usual  for  iiassengers  to  alight  at  the  point  at 
which  she  got  off,  evidence  was  admissible  to 
show  that  it  was  usual  for  passengers  to  board 
and  alight  from  cars  at  a  point  just  across  a 
railroao  track  from  the  point  where  plaintiff 
alighted  as  well  as  at  that  place,  as  tending  to 
show  knowledge  by  defendant's  employ^  of  the 
custom  to  get  off  where  plaintiff  did. 

[Bd.  Note. — FoT  other  cases,  see  Carriers, 
Gent  Dig.  |  1803;  Dec.  Dig.  {  317.*] 

6^  Tbiai.  (1 2S2*)— iRBiBTjcmons— GOHlOBlCnT 

TO  EVIOEIfOB. 

An  inatmctlMi  iboold  not  be  given  where 
there  is  no  evidence  up<m  the  liaue  presented 
by  It. 

[Ed.  Note.— For  other  cases,  tee  Trial,  Cent 
Dig.  li  605,  Sm~&12  i  Dec.  Dig.  S  2&2.«] 

Appeal  from  Circuit  Court,  Woodford 
County. 

**Not  to  be  officially  reported.** 

Action  \)f  Georgia  Chapman  Against  the 
Central  Kentucky  Traction  Company.  From 
a  Judgment  for  plalntU^  defendant  appeals. 
Affirmed. 

Wallace  A;  Harrle,  W.  O.  Davis,  StoII  & 
Bnsh,  and  Morton,  Webb  A  Wilson,  for  ap- 
pellant Field  McLeod,  H.  A.  8cbobertb, 
and  Bobt  B.  Franklin,  for  appellee. 

OABBOLLi,  7.  On  a  former  appeal  a  judg- 
ment In  favor  of  the  appellee  was  reversed. 
See  Central  Kentucky  Traction  Company  v. 
Chapman,  113  S.  W.  438.  It  is  agreed  that 
the  facts  on  this  appeal  are  substantlBlly  the 


same  as  on  the  former,  and  so  It  wUl  not  be 
necessary  to  state  them  in  thia  (pinion  as 
they  are  fully  set  out  In  the  other. 

In  the  former  opinion  It  was  said:  "If 
Water  street  was  a  regular  pasaeng^  stop, 
or  If  passengers  were  in  the  habit  of  ratt- 
ing or  leaving  appellant's  cars  at  tbat  point 
with  its  knowledge,  then  It  mnat  be  held  to 
have  anticipated  tbat  appellee,  or  any  other 
passenger,  might  elect  to  leave  the  car  thete 
on  this  occasion,  and  in  that  event  most 
have  used  the  utmost  of  care  for  their  safe- 
ty In  alighting  from  the  car.  If,  however, 
Water  street  was  not  a  regular  or  accustom- 
ed passenger  stop,  appellant  was  not  bound 
to  anticipate  that  appellee  would  attempt  to 
leave  the  car  there,  although  she  had  been 
carried  beyond  her  destination.  As  to  whrtb- 
er  Water  street  was  a  regular  or  accastomed 
paaaenger  stop  was  disputed  in  the  evldoice 
The  primary  questlona  for  the  jury  thai 
were,  first,  was  Water  street  a  r^ular  stop- 
ping place  for  passengers,  or  where  passen- 
gers, with  knowledge  of  the  company,  were 
in  the  habit  of  entering  or  leaving  the  cars? 
If  It  was,  then  appellant's  aervants  In  charge 
of  the  car  were  charged  with  the  duty  of 
looking  out  for  the  safety  of  passengers  at- 
tempting to  alight  there  when  the  car  stop- 
ped,  and  before  stopped,  and  before  starting 
should  have  ascertained  wbetha  passengers 
desiring  to  leave  the  car  had  done  so.  This 
phase  of  the  question  was  fairly  submitted 
to  the  Jury  In  the  first  Instruction  given. 
The  second  question  was:  If  Water  street 
was  not  a  regular  or  accustomed  passenger 
stop,  but  was  for  purely  precantlcmary  pur- 
poses, then  those  In  charge  of  the  car  bad 
no  reason  to  suppose  that  passengers  would 
attempt  to  leave  It  at  that  point;  and,  un- 
less they  actually  knew  then  that  appellee 
was  so  attempting  to  do,  they  were  not  neg- 
ligent In  starting  the  car  without  ascertain- 
ing whether  ahe  bad  alighted. 

In  the  second  Instruction,  which  was 
doubtless  framed  to  present  the  second  phase 
of  the  case,  the  Idea  just  expressed  was 
submitted,  but  with  the  addition  tliat  If 
those  In  charge  of  the  car  could,  witb  ordi- 
nary car^  have  known  of  appellee's  purpose, 
they  were  boand  to  a  doty  to  look  out  for 
her  safety  as  well  as  If  they  In  fact  knew 
of  it  This  we  think  was  an  erroneous  con- 
ception of  the  carrier's  duty.  It  placed  It 
on  substantially  the  same  footing  as  to  look- 
ing out  for  Its  passengers  at  places  where 
they  had  not  the  right  to  leave  Its  cars,  aud 
therefore  were  not  expected  to  attempt  to 
do  so,  as  where  Oies  bad  such  right"  On 
this  trial  lost  time  as  an  element  of  damage 
was  omitted,  and  the  instructions  conformed 
literally  to  the  c^Inlon  of  the  conrt.  It  Is 
said,  however,  that  there  was  no  erldeDce 
upon  which  to  base  Instruction  No.  2;  wbicb. 
In  substance,  told  the  jury  tbat,  If  the  «n- 
ployte  in  charge  of  the  car  knew  that  ap- 
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pellee  was  endeaToring  to  alight  therefrom, 
it  waB  their  duty  to  afford  her  reasonable 
opportniUty  to  do  so  in  safety.  The  evi* 
dence  upon  this  particular  point  Is  not  very 
satisfactory,  but,  as  there  was  some  evi- 
dence anthorixing  this  instruction.  It  was 
the  duty  of  the  court  to  have  snbmitted  this 
phase  of  the  case  to  the  Jury.  If  the  appel- 
lee's right  to  recover  depended  upon  the 
proposition  that  the  employes  knew  she  in- 
tended to  alight  from  the  car,  it  might  be 
seriously  questioned  if  the  evidence  upon 
this  issue  would  be  sufficient  to  support  the 
verdict,  but  the  right  of  appellee  to  recover 
did  not  depend  upon  the  evidence  introduced 
upon  this  issue.  The  Jury  were  also  In- 
structed in  conformity  with  the  former  opin- 
ion that  if  at  the  place  the  car  stopped  "it 
was  usual  and  customary  for  passengers  to 
alight  during  such  stop  at  that  point,  and 
defendant's  employes  in  charge  of  such  car 
knew  or  the  exercise  of  ordinary  care 
could  have  known  that  passengers  were 
alighting  from  such  car,  then  It  was  the 
duty  of  said  employ&B  then  in  charge  of-  tbe 
car  to  keep  the  car  still  until  all  passen- 
gers who  desired  to  do  so  had  reasonable 
time  to  alight  therefrom."  The  evidence 
was  practically  uncontradicted  that  It  was 
usual  and  customary  for  passengers  to  get 
on  and  off  the  cars  at  this  stop.  It  was 
80  testified  by  the  employes  themselves. 
This  being  bo,  it  was  their  duty  to  exercise 
ordinary  care  to  protect  people  getting  off 
the  car  at  this  place,  as  appellee  was.  It 
is  true  the  conductor  says,  he  would  have 
seen  her  getting  off  If  she  had  left  the  car 
on  tbe  right-hand  aide,  as  be  was  noticing 
that  side  of  the  car,  but  that  he  did  not  see 
her  attempting  to  get  off  as  she  alighted  on 
tbe  left-hand  side.  On  this  occasion  it  ap- 
pears that  the  steps  on  both  sides  of  the  car 
were  open  and  unprotected,  although  tbe 
conductor  testiflee  that  the  gate  on  the  left- 
hand  aide  should  have  been  closed  to  pre- 
vent passengers  from  getting  off  on  that 
side.  It  would  therefore  seem  that  If  the 
conductor  had  closed  this  gate,  as  he  should 
have  done,  the  accident  would  probably  not 
have  happened,  as  it  Is  likely  he  would  have 
seen  appellee  as  she  alighted  from  the  car 
on  the  right-hand  side.  But,  as  he  negli- 
gently left  the  gate  <^en,  it  was  his  duty  to 
have  exercised  ordinary  care  to  observe  both 
sides  of  the  car,  and  this  he  did  not  do. 

It  is  also  assigned  as  error  that  witnesses 
over  the  objection  of  a^ellant  were  permit- 
ted to  say  tbat  it  was  usual  for  passmgen 
to  get  on  and  off  the  cars  when  tbey  made  a 
safety  stop  on  the  other  side  of  tbe  railroad 
on  the  way  to  VersaiUee;  and  tbe  argument 
Is  made  that  the  fact  that  passengers  got  on 
and  off  the  cars  on  the  other  side  the  rail- 
road did  not  tend  to  tiiow  It  was  osoal  and 
customary  for  them  to  get  <hi  and  ott  at  tbe 
place  appellee  was  hart    Tbe  two  points 


are  Immediately  across  the  railroad  tracks 
from  each  other — In  going  into  Lexington 
the  cars  made  a  safety  stop  on  one  side  of 
the  track,  and  in  going  out  from  Lexington 
made  a  stop  on  the  otlier  side.  We  think 
evidence  that  passengers  were  In  tbe  habit 
of  getting  on  and  off  at  both  stops  was  com- 
petent to  illustrate  the  fact  that  the  persons 
in  charge  of  the  car  knew  or  must  have 
known  of  this  custom.  It  would  be  rather 
singular  to  say  that  the  employes  knew  that 
passengers  were  In  the  habit  of  getting  on 
and  off  on  one  side  of  tbe  railroad,  but  not 
on  the  other,  when  the  same  character  of 
stop  was  made  at  virtually  tbe  same  place. 

It  is  further  insisted  tbat  the  court  erred 
in  falling  to  instruct  tbe  Jury  "that  the  first 
and  paramount  duty  of  tbe  operators  of  the 
car  from  which  Mrs.  Chapman  fell  was  the 
protection  of  the  passengers  on  tbe  car  and 
its,  crew,  and,  even  If  tbe  operators  could 
have  discovered  the  peril  of  Mrs.  Cbapman> 
the  company  is  not  responsible  If  such  peril 
could  only  have  been  discovered  by  the  neg- 
lect or  failure  to  observe  the  paramount 
duty  to  tbe  passengers  generally  and  tbe 
crew  of  tbe  car."  There  was  no  evidence 
whatever  authorizing  this  instruction.  In 
some  casee  it  might  be  proper  to  give  an 
instruction  on  this  subject,  but  there  was  no 
place  for  it  under  the  facta  Bhown  by  this 
record. 

A  careful  examination  of  tbe  record  con- 
vinces us  that  tbe  trial  was  free  frtHu  error; 
and  the  Judgment  la  affirmed* 


COBB'S  ADM'X  v.  LOUISVILLE  &  N.  R. 
CO. 

(Court  of  Appeals  of  Kentucky.  Feb.  2,  1910.) 

1.  Railroads  (§  377*)— Fkbsoztb  oh  Tbaok— 
Cake  Requihed. 

Though  trainmen  saw  a  person  on  a  track, 
tbey  eoald  assame  that  be  would  use  ordinary 
care  for  bis  own  safety,  and  get  off  in  time  to 
prevent  injury,  and  owed  bim  no  duty  until 
they  had  reason  to  believe  from  bis  conduct 
tbat  he  did  not  know  his  peril,  after  which  tbey 
were  bound  to  exeidse  all  reasonable  care  to 
avoid  injuring  him. 

[Ed.  Note.— For  other  ceses,  see  Railroads, 
Cent.  Dig.  S  1280;  Dec  Dig.  i  377.*] 

2.  RAiutoAos  (fi  376*)— Ihjusibb  on  Tbaoe— 

Negligence. 

Decedent,  who  was  slightly  deaf,  was  straok 
by  a  passenger  train  while  walking  In  the  di- 
rection it  was  moving,  in  the  center  of  the  main 
track,  on  the  outskirts  of  a  small  country  vil- 
lage; the  track  at  that  point  being  stratzbt 
and  slightly  downgrade.  When  the  train,  which 
was  running  from  12  to  20  miles  an  hour,  was 
within  600  feet  of  decedent,  the  danger  signal 
was  blown  loud  enough  to  be  beard  by  one  pay- 
ing attention,  and  almost  immediately  there- 
after the  emergency  brake  was  vigoroasly  ap- 
plied, and  the  train  came  to  a  stop  60  feet  after 
striking  decedent.  Held,  tbat  tbe  trainmen 
were  not  negligent  in  operating  the  train  after 
discovering  decedent's  peril,  so  as  to  make  the 
company  liable  for  his  death, 

[EM.  Note.— For  other  cases,  see  Railroads, 
Cent  Dig.  SS  1275-1278;  Dec.  Dig.  f  376.*1 


*Por  oUttf  easts  bm  same  taple  and  section  NUUBBR  la  Dm.  ft  Am.  Digs.  1M7  to  data,  ft  Reporter  ladexM 
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Aiveal  ftom  C3nolt  Ooart,  Christian  Gooo- 

«y. 

"Not  to  be  officially  reported." 

Action  by  West  Cobb'a  Admlnlatratrlz 
against  the  Louisville  ft  Nashrllle  Railroad 
Company.  From  a  Judgment  for  def»idant 
upon  a  directed  Terdict,  plaintiff  appeals. 
Affirmed. 

Hester  St  Allffiunrortb  and  R.  L.  Smltb, 
for  appellant.  Benjamin  D.  Warfleld,  Joe 
McCarrolI.  Ohaa.  H.  Busb.  and  8.  T.  TrlmUe, 
for  appellee;. 

LASSINO,  J.  While  walking  along  the 
main  trade  of  the  LoulsTlIle  ft  Nashville 
Railroad  Company,  within  the  limits  of  the 
town  of  Grofton,  West  Cobb  was  struck  and 
Injured  by  a  north-bound  passenger  train. 
He  died  from  the  effects  of  these  injuries  In 
a  few  days.  His  wife  qualified  as  adminis- 
tratrix, and  brought  snlt  against  the  railroad 
for  damages.  The  negligence  relied  upon 
was  the  failure  of  tliose  in  charge  of  the  en- 
gine to  use  all  reasonable  care  to  avoid  In- 
juring deceased  after  bis  peril  was  discover- 
ed, or  by  the  exercise  of  ordinary  care  could 
have  been  discovered.  The  company  dented 
liability,  and  plraded  contrlbntory  negligence. 

Orofton  Is  a  cotmtry  village  of  less  than 
SOO  Inhabitants.  X>ecea8ed  was  killed  In  the 
outskirts  of  the  town.  There  are  no  cross- 
ings over  the  railroad  near  the  place  where 
he  was  killed.  At  the  time  he  was  Injured, 
he  was  walking  along  the  center  of  the  track 
In  the  direction  In  which  the  train  was  go- 
ing. The  train  had  reduced  Its  customary 
speed,  so  that,  when  It  reached  Crofton,  its 
■peed  was  estimated  at  from  12  to  20  miles 
per  hour.  The  track  there  Is  perfectly 
straight  and  slightly  downgrade.  There  la 
a  path  between  the  main  track  and  the  pass- 
ing track,  and  also  a  wagonway  along  the 
bank  parallel  to  the  track&  The  people  liv- 
ing In  that  end  of  town  used  the  railroad, 
the  path  between  the  tracks,  and  the  wagon- 
way  at  pleasure  In  passing.  A  freight  train 
was,  at  the  time  of  the  acddoit,  standing  on 
the  passing  trade  waiting  for  the  passenger 
train  to  go  1^.  It  was  making  some  noise 
1^  letting  oir  steam.  When  wltUn  about 
400  feet  of  deceased,  the  dangw  signal  on 
the  passoiger  train  was  blown,  and  almost 
immediately  thereafter  the  emergency  brake 
applied,  thoogh  too  late  to  avoid  striking 
lilm.  The  train  was  brought  to  a  fall  abv 
when  the  engine  had  passed  some  60  feet 
b^ond  the  point  whow  he  was  struck.  De- 
ceased was  dlghtly  deaf  in  one  ear.  Upon 
this  showing  tlie  trial  Jndge  gave  a  peranpto- 
rj  instmctibn  to  find  tor  the  d^endant,  end 
of  this  ruling  the  plaintiff  complains. 

The  B(de  quertion  In  the  case  is.  Did  those 
In  <Aarge  of  the  train  see  iflalntUTs  peril  In 
time  to  avoid  Injuring  him,  at  conid  they 
tiave  sem  it  by  thB  exercise  of  ordinary  care? 
Deceased  had  no  connection  wltti  the  rail- 
road, and  no  business  on  the  track.  He  was 


a  trespasser.  It  Is  admitted  that  tlie  traia 
gave  all  the  signals  which  the  law  required 
It  to  give  in  approaching  the  town,  and  It 
was  running  at  a  moderate  rate  of  speed. 
Although  those  in  charge  of  the  train  may 
have  seen  deceased  upon  the  track,  they  ow- 
ed him  no  duty  until  they  discovered  his  ! 
peril.  It  is  possible  that  th^  saw  him  f<H- 
some  distance  before  the  danger  signal  was 
given,  which,  it  Is  agreed,  was  blown  aboat 
600  feet  before  he  was  BtmA,  and  It  f« 
shown  beyond  question  that,  after  the  danger 
signal  was  given,  and  deceased  gave  no  heed 
to  Its  warning,  the  emergency  brakes  wa« 
applied  In  an  effort  to  avoid  Injnrlng  him. 
Even  though  those  in  charge  of  tbe  train 
saw  deceased  upon  the  track,  as  it  may  be 
presumed  they  did,  they  had  a  right  to  ex- 
pect that  he  would  exercise  some  care  for 
his  own  safety,  and  would  get  in  time  to 
avoid  being  Injured  (Johnson's  Adm'r  v.  L. 
ft  N.  B.  a  Co.,  91  Ey.  651,  25  S.  W.  754) ; 
and,  until  they  had  some  reason  to  brieve 
from  the  conduct  of  deceased  that  be  was 
unconscious  of  the  peril  In  which  be  had 
placed  himself,  and  would  not  leave  tbe 
track,  the  company  owed  him  no  duty.  Bnt 
as  soon  as  It  became,  apparent  that  be  was 
in  danger  of  being  Injured,  those  In  charge 
of  the  train  were  required  to  exercise  all  rea- 
sonable care  to  avoid  injuring  him.  If  they 
did  this,  the  company's  whole  doty  to  de- 
ceased was  discharged,  and  It  Is  not  responsi- 
ble for  his  Injury  and  consequent  death. 

Every  witness  wbo  has  testified  to  the  con- 
ditions as  th^  existed  there  states  that  tbe 
danger  signal  given  by  this  train  was  a  very 
lood  signal— one  that  could  readily  be  heard, 
by  any  one  paying  any  attention,  above  the 
noise  made  by  the  freight  engine  on  the 
passing  track.  The  giving  of  this  signal  is 
the  first  evidence  that  those  in  diarge  of 
the  train  had  discovered  decedent's  peril, 
and  this  warning  was  for  the  purpose  of  sd- 
vising  him  of  his  danger.  Immediately  that 
it  was  discovered  that  he  would  not  heed  this 
warning,  tbe  emergency  brake  was  aisled. 
BO  hard  that,  as  the  passenger  oiglne  passed 
the  fr^ht  on  the  passing  tra^  vaAs  w«« 
flying  from  tbe  wheels,  caused  1^  their  con- 
tact with  the  brakes.  About  these  facts  I 
there  is  no  dispute.  The  witnesses  difl^  j 
sl^hQy,  however.  In  th^  testimoiiT  as  to 
the  rate  at  veed  at  which  the  passenger 
train  was  moving,  their  testlmcmy  varying 
from  12  to  20  miles  an  hour.  This  Is  tibe  on- 
ly evidence  in  the  case  upon  which  there  Is 
any  omfllct,  and  either  rate  la  reasonable; 
Hence  it  may  be  said  that  there  Is  no  conflict 
in  tb»  testimony. 

These  facts,  as  brongbt  out  in  tb»  evidence; 
failed  to  show  that  ttose  in  chaqte  of  tbe 
train  wwe  guilty  of  any  negligence  whatmr 
In  the  operation  of  the  train  aftor  they  dis- 
covered deceased's  peril ;  and,  this  being  so, 
the  trial  judge  property  InstmcUA  tbe  jury 
to  find  fi>r  the  defttidanb 

Judgment  affirmed.  ' 


Digitized  by 


INDIANA  TIB  00.  t.  PHBLF& 


833 


INDIANA  TIB  Oa  r.  PHELPS. 
(Coart  of  Appeals  of  Ktntnekr.  Fab.  U.  IAIOl) 

1.  Saues  (I  a0O*>— Tbahbrb  or  Tiilb— IH- 

SPECnOH. 

Where  a  buyer  agreed  to  Inipect  and  re- 
ceive, at  the  maAet  price  at  the  time  of  de- 
livery, all  railroad  croaa-tiei  the  lelter  would 
place  apon  the  bank  of  a  certain  rlrer,  the 
property  in  the  Uaa  would  not  paai  until  the 
ties  were  iiiBpected.  recelTed,  and  the  maAet 
price  agreed  on. 

[Eld.  Note.— For  other  cases,  see  Sales,  Cent. 
Dig.  iS  52S-S27 ;  Dec.  Dig.  I  200.*] 

2.  Sales  (|  S40*)  —  BBEaoa  or  ComBaoT  — 

RniKDT. 

Where  a  buyer  agreed  to  Inspeict  and  re- 
ceive, at  the  maAet  price  at  the  time  of  de- 
livery, all  railroad  cross-ties  the  seller  would 

Slaee  upon  the  bank  of  a  certain  riWr  and  the 
uyer  refosed  to  live  up  to  its  contract,  and 
the  property  in  the  ties  still  remained  In  the 
seller,  his  remedy  was  an  actioa  for  damages 
for  breach  of  contract,  and  not  for  the  market 
price  of  the  ties. 

[Ed.  Note.— For  other  cases,  see  Sales,  Oent 
Dig.  I  033;  Dec.  Dig.  |  340.*] 

S,  SALEa  (I  884*)  — Bbeaoh  of  Conthaot— 

Meabdke  or  Dauaqes. 

Id  an  action  for  breach  of  contract  to  in- 
spect and  receive  at  the  market  price  at  the 
time  of  delivery,  all  railroad  cross-ties  placed 
upon  the  bank  of  a  certain  river,  where  the  prop- 
erty in  the  ties  had  not  passed,  the  measure  of 
damages  was  the  difference  in  the  maiket  price 
of  the  ties  at  the  time  the  buyer  received  notice 
that  they  had  been  delivered  at  the  place  speci- 
fied and  the  maricet  price  the  seller  could  iiave 
sold  them  for  by  the  exercise  of  ordinary  care. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  ft  10e6»  lOeO;  I}ec.  Dig.  I  384.*] 

Appeal  fioiD  Circuit  Court,  Bntlra  Coimty. 

**Not  to  be  offidally-  reported.'* 

Action  by  W.  D.  Phelpe  against  the  Indiana 
Tie  C<HnpBn7.  Judgment  for  plaintiff,  and 
defendant  appeals.  Berersed  and  remanded. 

A.  Thatcher  and  W.  A.  Helm,  for  apiMllant 
N.  T.  Howard  and  O.  V.  WUlla,  for  appellee. 

MUNN,  a  X  Appellee  obtained  a  Judg- 
ment asainat  appellant  for  $5ffi  as  damages 
for  tbe  alleged  violation  of  a  contract  He 
allied  the  contract  to  be,  in  snbstance,  that 
appellant  In  the  apring  of  1007  made  and  «!• 
tered  Into  a  contract  wlOi  him  whereby  it 
agreed  to  buqiect  and  receive,  at  the  market 
price  at  the  time  of  dellrerr,  all  railroad 
croas-tles  that  he  would  place -upon  the  bank 
of  Oreeu  river  at  Threikel  Landing ;  that  the 
contract  was  to  continue  during  the  year,  or 
until  ai^llant  nottOed  liim  to  stop  manufac- 
turing ties  for  it;  that  he  furnished  appellant 
several  thousand  ties  under  this  contract 
which  It  paid  him  for;  tliat  during  the  month 
of  October,  1907.  appellant  notified  him  to 
cease  manufacturing  ttos  under  the  contract, 
and  to  place  all  the  ties  be  had  pr^^ared  at 
the  landing  for  the  market  and  it  would  In- 
spect and  receive  than  under  the  contract; 
that  in  compliance  witb  this  notice  he  ceased 
to  make  ties,  and  dellTered  the  ones  he  had 
on  hand,  to  wit,  1.680  beech  wood  and  153 
white  oak  ties,  all  of  which  were  6x8;  that 


the  marltot  price  of  radi  ties  at  the  time  ot 
delivery  was  86  cents  per  tie  for  the  beech 
wood  and  47  cents  per  tie  for  the  white  oak; 
that  appellant  promised  to  inspect,  receiT^ 
and  pay  for  these  ties,  but  failed  to  do  so; 
that  after  aboi^  three  wvHaf  delay  It  refused 
to  receive  the  ties  at  all,  and  at  that  time  all 
other  tie  companies  had  ceased  to  buy  ties  on 
that  market  on  accoont  of  the  mimey  panic, 
and  that  the  ties  could  not  be  aold  for  any 
price.  He  asked  Judgment  for  f647.  Appel- 
lant contxorated  these  auctions  by  answer, 
and  all^»d  that  app^ee  could  have  aold 
the  ties,  at  the  time  It  refused  to  recdve 
them,  at  the  prioe  of  82  cents  per  Ue,  and  also 
alleged  that  it  had  made  a  final  settlement 
with  app^ee  In  the  month  of  NoTomher, 
1007,  of  an  demands  he  had  against  It  The 
affirmative  auctions  of  the  answer  were 
controverted  of  record. 

Appellee  establUAed  the  alleged  contract 
and  the  failure  and  refusal  ot  aK>611ant  to 
inspect  and  receive  the  tles^  as  allied  hy 
him,  by  a  preponderance  ot  the  evidence.  He 
also  Introduced  some  evidence  tending  to 
show  that  the  ties  at  tbe  landing  ootild  not 
have  been  kHA  after  appellant  posltlvdy  re- 
fused to  receive  tbem.  It  appears  from  the 
record  that  appellee  testified  that  he  did  not 
s^  nor  try  to  sell,  the  ties.  One  Rldgway, 
agent  for  wdlant,  testified  that  after  re- 
ceiving notice  from  bis  onpioyer  to  stop  buy- 
ing ties,  he  refused  to  receive  from  appellee 
the  ttee,  for  the  martet  value  of  wbldi  this 
suit  was  Instituted,  and  told  him  that  one 
Lane,  an  agoit  fbr  Joyce  Wattlna  Company, 
would  pordiase  thou  at  about  82  cento  a  tie. 
Lane  testified  that  he  would  have  talnn  the 
ties  at  that  price  at  any  time  until  the  1st 
of  Jannarr,  100%  if  he  had  known  that  they 
were  for  sale,  l^ils  evidence  Is  uncontradlc^ 
ed.  It  appears  that  aK)^ee  bases  his  claim 
and  the  Jury  roidered  Its  verdict  up<m  ttie 
Idea  that  the  deUvery  ot  the  ties  at  the  land- 
ing and  the  notice  to  appellant  of  such  deliv- 
ery was  a  complete  sale,  and  they  reo^nlsed 
It  as  passing  the  proper^  in  the  ties  to  •ap- 
pellant and  r^ered  a  verdict  In  favor  of 
appellee  for  their  full  valne  at  the  time  of 
the  refusal  by  appellant  to  act^t  them.  This 
was  error.  According  to  the  petition  and  ap- 
pellee's evidence,  the  property  In  the  des  had 
never  passed  to  aK>ellant  The  sale  was  In- 
complete. There  was  something  yet  to  be 
done  by  tbe  seller  and  buyer  before  the  title 
passed.  The  ties  were  to  be  Inqiected,  re- 
ceived, and  then  the  market  price  was  to  be 
determined  and  agreed  on  before  the  sale 
was  complete.  If  the  sale  had  been  complete, 
appellee  could  have  treated  the  property  aa 
apjMllant'a,  and  recovered  Its  value  at  tbe 
then  market  price;  but  the  sale  not  having 
been  completed,  the  property  had  not  passed 
to  appellant  and  aiv>eUee's  remedy  was  to 
sue  for  damages  for  the  failure  at  appellant 
to  carry  out  its  part  of  the  contract 
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Tbe  criterton  for  hti  ncovery  wo  the  dif- 
ference In  the  market  price  of  the  tlee  at  the 
time  appellant  recelred  notice  that  the;  had 
been  placed  at  the  landing  on  the  river  and 
the  market  price  at  tbe  time  when  aK>elIee 
could  have  sold  thou  tiy  the  exercise  of  ordi- 
nar7  care  and  attention.  The  title  wee  still 
In  aiqjiellee,  and  he  should  not  have  permitted 
them  to  be  destroyed,  and  then  recover  of 
appellant  tbelr  full  valn^  if  by  a  reasonable 
effort  be  could  hare  avoided  the  total  loss. 
The  court  se^B  to  have  adopted.  In  part, 
this  view  In  the  instrnctions;  but  at^lee 
and  the  Jury  seem  to  have  adopted  the  con- 
trary view.  In  view  of  these  principles,  and 
the  uncontradicted  evidence  referred  to,  In- 
trodoced  by  appellant,  it  is  evident  the  ver- 
dict of  the  Jury  Is  far  too  mnch  to  be 
mitted  to  stand.  On  another  trial  the  court 
will  Instruct  the  Jury  as  above  indicated,  if 
the  Issues  are  the  same. 

For  these  reasons,  tbe  Judgment  of  the 
lower  conrt  is  reversed  and  remanded  for 
further  proceedings  consistent  herewith. 


CROWN  LUUBER  CO.  v.  UcCOY. 

(Court  of  Appeals  of  Kentudcy.   Feb.  11,  1910.) 

ADVEBfiB  Possession  (i  101*)  ~  Possession 
Ukdeb  Patent— Extent  or  Possession. 
Where  a  person  claiming  title  to  a  tract  of 
land  nnder  a  patent  issued  in  1849  lived  on  an 
adjoioing  tract,  he  was  in  posseBsioo  to  the  ex- 
tent of  his  boundary,  and  his  possessioQ  of  tbe 
lap  was  not  broken  by  a  Bettlement  of  others 
upon  land  outside  his  boundaries  who  claimed 
the  land  under  a  pateut  issued  in  1853. 

[Ed.  Note. — For  other  cases,  see  Adverse  Pos- 
session,  Cent.  Dig.  H  575-689:  Dec  Dig.  | 
101.«] 

Appeal  from  Circuit  Court,  Lawrence 
County. 

"Not  to  be  officially  reported."* 

Suit  by  the  Crown  Lumber  Company  agalnat 
Peter  McCoy.  Judgment  for  def^idant,  and 
I^intur  appeals.  Affirmed. 

Sullivan  A  Stewart,  for  appellant  M.  Ol 
Kirk,  M.  S.  Bums,  and  Wv  T.  Gain,  for  aih 
pel  lea 

HOBSON,  J.  The  Grown  Lumber  Com- 
pany brought  this  suit  against  Peter  McCoy 
to  recover  damages  for  the  catting  of  certain 
timber  by  him  on  a  tract  of  25  acres  of  land 
In  Lawrence  county.  He  filed  an  answer  con- 
troverting Its  title  to  tbe  land,  and  pleading 
title  In  those  under  whom  he  claimed.  The 
case  was  transferred  to  equity,  and  on  final 
hearing  the  circuit  court  dismissed  the  plain- 
tiff's petition,  and  It  appeals. 

The  plaintiff's  title  to  the  land  rests  on 
these  facts :  A  patent  was  Issued  to  William 
Borders  on  the  26th  day  of  May,  18Q3,  on  a 
survey  made  January  16,  1850,  for  2,000 
acres  of  land  which  Includes  the  land  In  con- 
troven^.  He  sold  his  patent  to  his  brother. 
Joseph -Bordov,  who  sold  It  to  Robert  Hont- 

•For  otlwr 


gomery  on  August  3S,  1800;  and  he  In  18B1 
placed  an  agent  in  possession  for  him  of  ttie 
boundary.  The  Crown  Lamber  Oompany 
holds  under  him,  and  it  and  those  unte 
whom  it  claims  have  since  maintained  nidi 
possession. 

The  defendants  title  is  ttiis:  A  patent  was 
Issued  to  John  Hlnkle  on  April  9.  1848,  on  i 
survey  made  June  10,  1848,  for  the  25  sera 
In  controversy.  Hlnkle  at  the  time  waa  llvln; 
on  a  60-acre  tract  wbidi  adjoined  tbe  25-8Cr 
survv,  and  lived  there  for  many  jeers.  Be 
afterwards  sold  tbe  60-acre  tract  to  Josei^ 
Borders,  and  Joseph  Borders  then  lived  there, 
and  the  agents  holding  for  Borders  and  his 
vendees  also  lived  there  On  July  %  ISSi. 
Hlnkle  try  an  Indorsonent  on  the  patait  for 
a  valuable  consideration  sold  the  land  to  J. 
S.  Patttm,  but  did  not  make  him  a  deed.  Pat- 
ton  took  possession  of  the  land,  bnilt  a  bouse 
on  It,  and  put  a  tenant  on  It  ACto  amne 
yean  he  sold  It  to  J.  M.  Binkl^  who  lived 
there  for  some  yean  with  bis  family.  J.  U. 
Hlnkle  died.  His  widow  conttnned  to  live 
on  tbe  land  for  a  while,  and  after  a  while 
married  again,  and  with  her  second  husband 
moved  from  the  land.  She  put  a  tenant  In 
tbe  house,  and  kept  possession  throng  her- 
self and  tenants.  After  smne  yean  she  re- 
timied  to  the  land.  In  the  meantime  John 
Hlnkle's  helra  had  made  Patten  a  deed  and 
Pattqn  made  a  deed  to  his  vendee.  In  Uie 
year  1891  Joseph  Hnlfaker,  nndor  whom  the 
plaintiff  claims,  brought  a  suit  ageinst  the 
Hlnkles  to  recovw  the  land,  niey  filed  an 
answer  in  which  they  set  up  tlie  patent  to 
John  Hlnkle  and  the  transfen  above  refer- 
red to.  After  the  answer  was  filed  that  ac- 
tion was  dismissed  without  prejudice,  and  no 
further  1^1  steps  were  taken  until  Novem- 
ber 12,  1906,  when  this  suit  was  brongfrt.  al- 
though the  vendees  of  Patton  were  in  po8> 
session  of  the  land  and  holding  It  It  is  In- 
sisted for  the  plaintiflf  that  no  title  was 
acquired  by  adverse  possessl<Hi  1^  thedtfend- 
ant  because  there  were  breaks  in  the  pes- 
sesslra;  that  la,  there  wore  times  when 
there  was  no  tenant  <m  the  land.  But  If  this 
Is  true,  the  patent  to  John  Hlnkle  la  the 
older  title  The  patent  Is  not  only  tbe  oldw, 
but  was  made  on  an  older  survey.  The  older 
title  must  prevail,  nnlese  the  Crown  Lumber 
Company,  or  those  und»  whom  it  dalma, 
have  acquired  a  title  by  adverse  poseension. 
We  do  not  find  anything  In  the  record  to 
warrant  this  conduslon.  The  evidence  Is 
clear  that  Hlnkle  claimed  ttie  land,  but  that 
Joseph  Borders  wanted  to  buy  it  from  falm 
as  late  as  the  year  1870.  While  there  la  some 
proof  In  the  record  on  bdialf  ot  tbe  plaintiff 
to  the  effect  that  John  Hlnkle  sold  tbe  land 
to  Borders^  the  great  wdiht  of  the  evldokce 
Is  1»  the  contrary.  The  evidence  as  to  tbe 
existence  ct  8U<Al  a  deed,  and  its  btiov  lost 
Is  too  vague  to  overcome  th»  positive  evl- 
d«ice  by  a  number  of  witness cs  ahowing  that 
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Hbikle  itfnKd  to  aell  the  land  to  Borden, 
and  tlut  tb€v  bad  a  qiuinwl  ftboat  it  The 
weight  of  the  eridence  lOiowe  that  the  agent 
wbo  bad  diai^  the  land  for  the  plalntliE 
and  ItB  Tendon  recognized  the  rl^t  of  Hln- 
kle  and  hl8  Teodeea  to  the  land,  acqnles- 
ced  In  Patton's  possession  d  It;  and  made  no 
claim  to  it  Hlnkle^  haying  the  oMw  patent, 
and  living  on  a  tract  wbldi  adjoined  this  26 
acres,  was  In  possession  to  the  eztmt  of  hie 
boundary,  and  this  possession  by  him  was 
not  brokai  by  a  settlement  of  those  claiming 
und»  a  Janlw  patent  ontstde  of  the  lap.  On 
the  whole  case  we  condnde  that  the  chance- 
tor's  jodgmmt  ti  right  John  Hlnkle,  Jo- 
8^;ih  Borden.  J.  B.  Patton,  and  J.  M.  Htnkle 
are  now  all  dead.  Othen  have  passed  away 
wbo  wwe  concerned  In  these  matters  and 
knew  the  facts  as  to  the  title  to  the  land. 
Under  tatSx  drcunurtances,  no  little  weight 
most  be  given  the  foct  that  Patton  took  pos- 
session of  the  land  openly,  and  built  npon  It 
after  his  purchase,  and  this  holding  was  c<m- 
tlnned  for  so  many  years  without  any  steps 
being  taktti  except  the  bringing  of  the  salt 
In  1891,  which  was  dismissed  without  preju* 
dice  whoi  the  defendant's  title  was  exhibit- 
ed. Eqnlty  aids  tiie  TUrllant ;  not  those  who 
sleep  npon  their  rights.  It  looks  with  sus- 
picion npon  claims  asserted  after  many  years 
when  the  parties  to  the  transaction  are  dead 
and  no  reasonable  accuse  Is  shown  for  the 
delay.  It  will  often  refuse  rell^  where  the 
claim  Is  not  barred  by  Umltatifm,  if  it  Is 
stale. 
Judgment  afllrmed.  « 

HEBNDON  T.  LOUISVILLD  NAT.  BANK- 
ING CO.  et  al. 

(Oonrt  of  Appeals  of  Eentm&y.  Feb.  10,  IftlO.) 

L  SvineifCK  (S  91*)— Bubdeiv  or  Paoor. 

Where  the  allegations  of  an  answer  and 
counterclaim  were  denied  by  tbe  reply,  aod  no 
proof  wu  offered  to  establish  Uie  oefeDses  set 
up  therdn.  Judgment  properly  went  against  de- 
fendant as  to  sudi  defenses. 

[Bd.  Nirfe^For  other  cases,  see  XMdence, 
Cent  Dig.  i  m;  Dee.  Dig.  |9l.*] 

2.  Afs^x.  and  Bbbob  tt  6S3*)^K00tD— Ni- 
CESBiTT  or  Bill  or  Exoeftioiis— BfATnas 
Copied  Into  Becobd. 

The  Sapreme  Court  cannot  consider  error  in 
refusinc  to  permit  an  amended  answer  to  be 
filed,  wbere  ft  was  not  made  a  part  of  the  rec- 
ord by  order  of  court  or  bill  of  exceptions, 
though  it  was  copied  into  the  record. 

[Bd.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  I  2161;  Dec.  Dig.  )  553.*] 

Appeal  frtHD  Circuit  Court,  Jefferson  Coun- 
ty, Chancery  Branch,  First  Division. 

"Not  to  be  officially  reported." 

Action  by  the  Columbia  Trust  Company,  as 
administrator,  against  Ijamar  Hemdon,  the 
Loolsvllle  National  Banking  Compeny,  and 
another  in  whldi  the  last-named  defendant  fil- 
ed a  cross  petition  against  Hemdon.  From 

•For  other 


a  judgment  for  cross-petitioner,  cross^tffedd- 
ant  appeals.  Affirmed. 

Lawrrace  S.  Leopold,  for  appellant  Tyler 
Bamett  and  Bamett  ft  Bamet^  for  appel- 
lees. 

(XAYt  O.  In  July,  1908^  Len  G.  Hemdini, 
Sr.,  died,  leaving  a  last  wlU  and  testamoit 
hy  which  he  devised  to  his  wlf^  Lydla  Hem- 
don, for  and  during  h»  natural  life,  all  his 
property.  Of  the  remalndw  after  her  death 
he  dorised  $7,000  to  his  son  Len  O.  Hemdon, 
Jr.,  and  directed  that  the  balance  be  equally 
di^ded  betwem  Len  O.  Hrandon,  Jr.*  and 
Lamar  Hemdon.  Tba  widow,  L^la  Hem- 
don* rsnonnced  the  provisions  of  her  hns- 
band'B  will  and  elected  to  take  nndra  tbe 
statute.  Upon  tho  probate  of  the  will  tbe 
Columbia  Trust  Company  was  aivolnted  and 
qualified  as  administrator  with  the  will  an^ 
nesed.  The  estate  left  by  Len  Q.  Hemdon* 
Sr.,  consisted  of  perscmal  ivoperty  of  the 
value  of  about  $18,000  and  two  small  tracts 
of  land  worth  abont  94,200. 

In  the  year  1895  the  Louisville  National 
Banking  Company  obtained  judgment  against 
Lamar  Hondon.  one  of  the  testator's  sons* 
for  the  sum  of  f860,  with  6  per  cent  interest 
thereon  fkom  July  2R,  1893,  and  costs  at  $16.- 
80.  Bzecutlon  was  Issued  thereon  to  the 
sheriff  of  Jefferson  connty  and  returned  "NO 
propwty  found."  In  the  year  1890  the  I^ouls- 
vlUe  Natimal  Banking  Ocnnpany  Inatltuted  In 
the  J^rson  circuit  court  an  action  to  en- 
force the  collection  <^  said  judgment  There- 
in certain  property  was  sought  to  be  subject- 
ed, hvi  other  claimants  established  a  better 
title  thoceta  Up<m  the  probate  of  the  will 
of  Len  O.  Hemdon,  Sr.*  and  tbe  qualification 
of  bis  administrator  with  the  will  amiezed, 
the  Louisville  National  Banking  Oompany 
bad  Issued  alias  orden  of  attachment  whldi 
wwe  served  on  the  GcdumUa  Trust  Company 
as  administrator  wU3l  the  will  annexed  of 
Len  O.  Hemdon*  Sr.^  and  othen  as  garnlA- 
ees.  These  orden  at  attadiraents  wen  also 
levied  up<m  two  tracts  of  land  which  passed 
under  tbe  will  of  Len  O.  Herndon,  Sr. 

On  January  80,  1909,  the  Columbia  Trust 
Company,  as  administrator  with  the  will  an- 
nexed of  Len  O.  Hemdon,  Sr.,  and  Len  O. 
Hemdon,  Jr..  Instituted  this  action  against 
Lamar  Herndon,  Lydla  Hemdon,  and  the 
Louisville  Natlooal  Banking  Company,  for 
the  purpose  of  settling  the  estate  of  Len  O. 
Hemdon,  Sr.  Among  other  matters  set  up 
In  the  petition,  It  was  charged  that  the 
Louisville  National  Banking  Company  claim- 
ed a  Hen  on  the  interest  of  Lamar  Hemdon 
In  the  estate  devised  to  him.  In  this  actloD 
Lamar  Hemdon  was  proceeded  against  as  a 
nonresident  of  the  stat&  On  February  10, 
1909,  the  Louisville  National  Banking  Com- 
pany filed  its  answer  and  counterclaim 
a^tnst  the  plalntUb  below,  and  made  It  a 


BM  BBSU  topis  and  Notloa  NUMBSR  la  Deo.  A  Am.  Digs.  ISO!  to        ft  Rspwlsr  Indexes 

Digitized  by ' 


Google 


lai  SOUTHWBSmBN  BBPOBTEB. 


cRW'petittoa  isabut  Lunar  BmhOoo,  and 
set  up  the  rarloai  prooMdlnga  bj  whkh  It 
dalmed  a  Uen  vpm  the  Intereat  of  Lamar 
Bemdon  In  the  eitate  derlaed  to  him.  On 
Afffll  15,  190^  Lamar  Herndon  filed  his  an- 
swer and  oonntnclalm  atalnst  the  LonlsTllle 
NatlMial  Banking  CDnipan7t  In  whidi  he 
pleaded  that  he  was  a  pmon  with  a  fiunlly 
resident  In  this  commonwealth,  and  that  be 
had  none  (tf  the  artldfls  of  personalty  qieci- 
fled  In  the  statute,  and  therefore  claimed  ex- 
emptions to  the  amount  of  f280,  or  940  for 
ea<A  membCT  of  his  family,  nnmberlng  sev- 
en In  alL  The  Louisville  Natiraal  Banking 
Cknnpany  flled  a  reply  omtrovertlng  eadi  and 
evray  allegation  of  the  answa  and  oonnter- 
dalm  at  Lamar  Hemdoa  No  proof  was  tak- 
en by  Lamar  Herndon,  and  the  court  proper- 
ly rejected  bis  claim  of  exemptions.  There- 
after the  commissioner  flled  a  report  wbldi 
showed  that  the  pwsonal  property  of  the 
testator  was  exhausted  by  the  payment  of 
costs,  the  widow's  shares  and  the  portion  de- 
Tlsed  to  Len  O.  Hondon,  JTr.  Lamar  Hern- 
don then  moved  to  be  allowed  exemptions 
out  of  the  proceeds  of  the  real  estate.  This 
motion  was  properly  ovwruled*  for  Lamar 
Herndon  did  not  fbea  offer  any  proof  tend- 
ing to  establish  the  allegatt<ms  of  his  answer 
and  counterclaim.  When  It  ancteared  that 
the  personal  ^wperty  had  been  exhausted  as 
aboTS  set  out,  Lamar  Hemdoa  then  tendered 
an  amended  answer  setting  up  that  he  was  a 
housAeeptt  with  a  family  resldrat  In  this 
state^  that  be  had  no  estate  of  any  Und  or 
homestead,  that  the  real  estate  devised 
the  testatw  was  not  divisible,  and  that  be 
claimed  a  hmnestead  of  fl,OCK>  in  the  pro- 
ceeds resulting  from  the  sale  thereof.  The 
chancdlcv  refused  to  permit  flkls  amoided 
answer  to  be  filed.  Judgment  was  then  en- 
tered in  ftvor  of  the  Louisville  National 
Banking  Company.  From  this  Judgment  La- 
mar Hemdfm  has  ai^>ealed. 

WhUe  the  amended  answw  Is  copied  Into 
the  reond,  It  was  not  made  a  part  thereof 
eAtbet  by  order  ot  court  or  bill  of  exceptions. 
That  being  the  case,  we  cannot  omslder  the 
amended  answer,  and  we  are  therefore  un- 
able to  pass  upoa  Its  merits.  It  Is  a  well- 
settled  rule  of  practice  and  adhered  to  In  a 
long  line  ot  decisions,  that  this  court  will 
not  consider  a  pleading  tendered  and  refus- 
ed, unless  such  pleading  is  made  a  part 
tbe  record  by  order  of  court  or  bill  ot  excep- 
tions. -Hortsman  v.  Covington  ft  L.  R.  B.  Co.. 
IS  B.  Mon.  223 ;  Young  v.  Bennett,  7  Bnsh. 
474;  Nolan  v.  Feltman,  12  Bush.  119;  John- 
eon  V.  Miller,  13  S.  W.  879, 12  Ky.  Law  Rep. 
82;  Dehoney  v.  Bell,  SO  8.  W.  400,  17  Ky. 
Law  Repw  76L 

Btfng  unable  to  considw  aniellanf  s  amend- 
ed answer,  for  the  reason  that  it  does  not 
ccnatitute  any  jnrt  of  the  record  In  this 
court,  it  follows  that  ttie  judgment  must  be 
affirmed;  and  It  1b  so  ordered. 


CHB8APEAKB  ft  O.  BX.  Ca  t.  HAWKXXS. 

(CooTt  oC  Appeals  of  Kentncky.   FcAk  4,  1910} 

L  Razlboads  (f  327*)— iHtruKS  at  Ckms- 
inas— Case  Rsquibsd. 

The  law  do«s  not  reqnlie  <ate  to  stop,  loot 
and  listen  before  eroasing  a  railnwd  tnick.  le: 
only  to  exerdse  ordinary  care. 

[Ed.  Note^For  oAer. cases,  aee  Bafinadi, 
Cent.  Dig.  H  1043-1056;  Dee.  Dig.  1  327.*] 

Z  Bahaoads  (t  800*)— IirjUBm  at  Ctoas- 

ZHOS  —  COHTBIBDTOBT  NBGUGKIVCS  —  QTES- 

Tioifs  roa  JuBT. 

In  an  actloD  for  Injaries  at  a  railroad  crow- 
ing, where  there  was  evidence  that  the  staturcrr 
sigrnals  were  not jriven  by  Che  amiroechlnf  tnk. 
and  that  plaintiff  looked  and  lutencd  before  a:- 
temptiog  to  cross  the  traA,  whether  she  czerds- 
ed  ordioary  care  was  for  the  jury. 

[Ed.  Note. — For  other  cases,  see  Railrnad^ 
Cent.  Dig.  U  1152-1192;  Dec  Dig.  f  350.*] 

3.  TbialJI  139*)— OnxmoHS  or  I«a.w  <n  w 

FACTV-WEIOHT  or  BVIDBIICB. 

Whether  the  poritlve  testimony  of  wltBc^s- 
es  that  aignab  were  given  at  a  railroad  cnane; 
oatw»ghs  negative  testimony  that  witnesau  iii 
not  hear  the  signals,  but  were  in  a  positija 
where  they  could  have  heard  them  bad  they  bf*z 

J liven,  is  a  question  of  weight  of  evidence  Sdt  tbc 
□ry. 

[Bd.  Note.— For  other  cases,  see  Tiial,  Ctst 
Dig.  H  332-841;  Dec.  Dig.  1 13».*] 

4.  Dakaoss  (I  216*)— iHJtrBna  at  Csoesnci 

— IirSTSocnoNS. 

In  an  action  for  injories  at  a  railroad  cntf- 
log,  where  it  api>eared  that  plaintiff  had  suffer^ 
coiijiderably  up  to  the  time  of  trial,  and  tb^n 
was  evidence  that  she  would  continoe  to  do  eo  ist 
some  time,  and  that  her  injury  might  be  peim>- 
neat,  and  the  court  instructed  that  she  was  «nri- 
tled  to  recover  for  pain  she  had  already  m!- 
fered,  and,  If  her  iojuiy  was  permanent,  fcr 
pain  aod  soffertng  she  migbt  have  in  the  fotnTt. 
the  charge  was  not  erroneous  for  Cailan  to 
charge  that  she  was  entitled  to  recover  for  s^f^ 
future  suffering  as  It  was  reasonably  cemia 
she  would  endnre. 

[Ed.  Note.— For  oUier  cases,  see  Damscca 

Cent  Dig.  H  548-555;  Dec  Dig.  {  216.*] 

5.  Appeal  and  Ebbob  (i  1073*)- Tf  asmtbi 
EaaoB— JuDOincnT. 

In  an  action  against  two  railroad  cmb{a- 
niee,  where  the  court  Instructed  a  finding  ia  U- 
vor  of  one  of  them,  and  submitted  the  case  » 
the  Jury  as  to  the  other,  and  the  jury  retunied  t 
veroict  merely  for  plaintiff  in  a  spedfied  sas- 
the  error,  if  any,  of  the  court  in  entering  juis- 
meat  dismissing  the  petition  as  to  the  first  cocs- 
pany,  and  rendering  judgmait  uainst  tbe  sk- 
oud  company  on  the  verdict,  was  harmless,  sisce 
if  the  first  company  was  still  In  the  case  ao  u 
to  make  the  verdict  applicable  to  both  compa- 
nies, and  reQuire  judgment  against  both  to  fci- 
form  thereto,  the  court  was  Donud  to  set  asi^ 
the  verdict  and  judgment  as  to  tiu  Gist  raa- 
pany,  and  thus  woold  have  left  the  JndgisKt 
against  the  other  as  It  stood. 

[Ed.  Note.*— For  other  cases,  see  Amieal  srj 
Error.  Cent.  Dig.  H  4240-4^7;  Deb  D«  I 
1073.*]  , 

Appeal  from  Circuit  Court.  Shelby  Coost7> 
"Not  to  be  offldsUy  reported." 
Action  by  Elisabeth  Hawkins  against  tki 
Chesapeake  ft  (Miio  BaUway  Otnnpany.  Frss 
a  Judgment  for  idalntUt,  defoadant  appetia 
Affirmed. 
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John  T.  Shelby  ud  WUlU  *  Todd,  for  ap- 
pellant. Scott  &  Hamilton  and  Balpb  GU- 
bwt,  for  appellee. 

HOBSON,  J.  For  some  distance  between 
Chrlstiansburs  and  ShelbyTllle  the  pike  be- 
tween these  places  runs  parallel  with  the 
railway,  and  near  to  It  About  S%  mUes 
eaat  of  ShelbTTlIle  a  pike  crosses  the  rail- 
way from  the  soDth,  and  intersects  the  Chrls- 
tlansbn^  pike.  Aa  It  approaches  the  rail- 
way this  pike  comes  op  a  small  bill  or  rise 
In  the  ground.  On  January  26,  1908,  Eliza- 
beth Hawkins  and  her  husband  were  drlTlng 
along  tbls  pike  about  11  a.  m.  It  was  a 
cloudy,  drizzly  day,  and  they  were  In  a  top 
bnggy  with  the  aide  curtains  up.  Just  as 
tbey  reached  the  railway  the  horse  jnmped, 
and  the  west-bound  Chesapeake  &  Ohio  train 
shot  by  them,  taking  off  the  hind  wheels  of 
the  bug^.  Neither  llrs.  Hawkins  nor  her 
fausband  were  thrown  from  the  buggy,  but 
she  was  thrown  violently  against  the  side 
and  front  of  the  buggy,  and  was  painfully 
bruised.  She  was  under  the  treatment  of 
a  physician  for  four  months,  and  Buffered 
very  greatly.  She  brought  tbii  Butt  to  re- 
cover for  her  lajuriea.  There  was  a  vei^ 
diet  and  Judgment  in  hw  favor  for  |1,BOO, 
and  the  railway  company  appeals. 

There  were  but  two  witnesses  introduced 
by  her  on  the  trial  as  to  the  collision.  She 
testified  that  when  they  were  about  45  feet 
from  the  track  they  atopped  and  listened 
and  looked  to  ascertain  if  a  train  was  com- 
ing, that,  seeing  and  hearing  nothing,  they 
tben  drove  onto  the  track,  and  ttiat  no  signal 
was  given  by  the  train  of  Its  approach  to 
the  crossing.  The  track  walker  of  the  rail- 
way company  was  near  the  croaalng  at  the 
time  the  train  came  up.  It  passed  him  not 
Tery  far  eaat  of  the  crossing.  He  testified 
that  there  was  one  short  blaat  of  the  whistle 
when  the  train  was  about  one-half  mile  from 
the  croaalng,  but  that  no  crosalng  signals 
were  given  by  tiie  vhiatl^  and  be  did  not 
notice  whether  the  bell  was  rang  or  not 
"When  Uie  engineer  passed  him  he  was  look- 
ing out  of  the  window  at  hiOL  Tlie  defend* 
ant  introduced  several  witnesses,  who  testl- 
fled  that  the  regular  crossing  signals  were 
given.  It  also  introduced  proof  to  the  ef- 
fect that  fn»n  the  point  whers  the  plain- 
tiff aaid  the^  atoiqped  the  boggy  there  was 
a  plain  view  of  the  railroad,  so  that  an  ap- 
proachlag  train  could  be  seen  three-fourths 
of  a  mile,  and  that  from  that  place  up  to 
the  crosalng  the  approaching  train  could  be 
seen  for  one-half  mile.  It  Is  earnestly  in- 
sisted for  the  railway  company  that  this 
proof  as  to  the  view  of  the  train  being  un- 
contradicted, the  jury  should  have  been  in- 
structed to  find  tar  the  defendant  It  has 
often  been  held  that  the  role,  stois  look,  lis- 
ten, does  not  obtain  in  this  state,  that  the 
traveler  most  use  ordinary  care,  and  that 
whether  he  uses  ordinary  care  Is  usually  a 
Question  for  the  Jury.  It  Is  evident  from  the 


proof  that  if  the  plaintiff  iras  as  sear  the 
track  as  she  thought  when  they  stopped, 
the  train  most  have  been  in  sight  Bat  they 
may  have  been  farther  from  the  track  than 
she  Judged,  and,  although  they  looked,  they 
may  not  have  looked  as  far  op  the  track  as 
one  could  have  seen.  When  they  stopped 
and  Ustensd  they  had  a  right  to  presoma 
that  the  statutory  signals  of  the  approach 
of  the  train  to  the  crossing  would  be  i^ven, 
and  under  the  role  we  have  frequently  laid 
down  the  qnesti<m  whether  there  was  ordl* 
nary  care  on  b«r  part  was  for  the  Jury.  U 
&  N.  R.  B.  Co.  V.  aark,  105  Ky.  571,  40  S. 
W.  823,  20  Ky.  Law  Rep.  1375;  a  &  O.  R. 
R.  Ca  V.  Taughan,  97  &  W.  774, 80  Ky.  Law 
Rep.  215;  a  &  O.  R.  IL  Ga  v.  Wilson,  103 
S.  W.  SK^  81  Ky.  Law  Befi.  SOa 

Zn  U  *  N.  R.  R.  Co.  v.  Taylor,  101  B.  W. 
776,  81  Ky.  Law  Rep  1144,  the  court  said: 
"This  court  has  time  and  again  declined  to 
adopt  the  rule  which  imposes  all  the  care  on 
the  travelw  and  none  on  the  railroad  com- 
pany at  highway  crossings.  If  the  traveler 
on  the  highway  falls  to  use  ordinary  care 
for  bla  own  safety  either  from  mlsapprehw- 
slQO.  Inadvertency  or  mistake,  he  does  not 
thereby  become  a  treapasaer,  or  forfeit  that 
protection  which  the  law  throws  around  hu- 
man life.  In  such  a  caae  he  may  not  recover 
for  his  injury  unless  after  his  peril  was  dis- 
covered, or  by  ordinary  care  should  have 
been  discovered,  by  those  In  charge  of  the 
train,  the  Injury  to  him  might  by  ordinary 
care,  have  been  averted.  The  law  requires 
that  those  In  charge  of  the  train  shall  give 
adequate  notice  of  its  approach  to  the  cross- 
ing, and  exercise  ordinary  care  by  maintain- 
ing a  lookout  for  the  safety  of  persons  on 
the  crossing.  It  requires  of  the  traveler 
over  the  crossing  to  exercise  ordinary  care 
to  learn  of  the  coming  of  the  train  and  keep 
out  of  Its  way.  The  sacredneas  of  human 
life  requires  that  the  duty  thus  imposed  up- 
on both  parties  should  not  be  relaxed,  and 
that  the  railroad  company  should  not  be  al- 
lowed with  Impunity  to  sacrlflee  human  life 
by  the  dangerona  Instrumentalitiea  used  by 
it  when  this  might  have  been  avoided  had 
it  exercised  proper  care.  A  rapidly  moving 
train  is  a  source  of  deadly  peril  to  the  trav- 
elers on  the  highway,  and  th<»e  who  use  a 
thing  of  so  much  danger  to  human  life  can- 
not be  acquitted  of  responsibility,  althoufl^ 
the  p«iion  Injured  failed  to  use  ordinary 
care  for  his  own  safety,  if  notwltiistandlng 
this  the  Injury  might  hare  been  averted  by 
proptt  care  ca  their  part  In  the  case  at 
bar,  if  proper  notice  of  the  approach  of  the 
train  had  been  glvoi,  or  if  the  engineer  had 
been  maintaining  a  lookool^  or  if  the  wagon 
had  bad  another  second  to  clear  the  track, 
the  death  of  the  intestate  might  have  bera 
avoided." 

It  Is  insisted  that  the  verdict  is  against 
the  evidence,  as  the  proof  tor  the  plahitlfl 
Is  negative  In  character,  while  that  for  the 
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defendant  Is  affirmatlTe.  We  hare  steadily 
refused  to  disturb  Terdlcta  on  this  groond; 
for  the  reason  that,  after  all,  the  question 
turns  on  the  credibility  of  the  witnesses, 
tbelr  means  of  knowledge,  and,  like  other 
QuestlonB  depending  on  a  number  of  cir- 
cumstances, should  be  left  to  the  Jury.  L. 
&  N.  R.  R.  Co.  V.  Brown,  113  S.  W.  466; 
L.  &  N.  R.  R.  Co.  T.  O'Nan,  119  S.  W.  1192. 

There  was  erldence  on  behalf  of  the  plain- 
tiflf  to  the  ^ect  that  she  was  suffering  from 
concussion  of  the  e^ine,  and  that  her  suf- 
ferings had  been  acute  from  the  time  of 
the  Injury  up  to  the  trial,  which  was  had 
a  year  afterward.  Her  physldan  testified 
that  her  condition  might  be  permanent; 
tliat  he  could  not  say  poetUrely  that  It 
would  be  permanent,  bat  his  judgment  was 
fliat  It  would  be.  The  conrt  in  defining  the 
measure  of  damages  told  the  Jury  that  if 
they  found  for  the  plalnUfl,  they  diould  find 
for  her  "such  sum  In  damages  as  vlll  rea- 
sonably ctm^iraisate  her  for  the  physfcal  and 
moital  pain  snflraed  by  taw.  If  any  proren, 
and  If  the  Jury  bcOlera  from  ttae  evidence 
Uiat  the  Injary  to  the  plalntlft,  If  any,  Is 
pormaneait,  It  should  find  for  the  plaintiff 
such  mm  In  damages  as  wUI  reasonably 
compensate  he*  for  any  Buffering  die  may 
hereafter  endure  as  a  result  of  said  injury. 
If  any  proven,  not  to  exceed  in  all  $10,000, 
the  amount  claimed  In  the  petition.**  The 
defendant  complains  of  the  Instruction  be- 
cause the  court  did  not  tell  the  Jury  Uiat 
they  might  find  for  such  future  suffering  as 
It  was  reasonably  certain  the  plaintiff  would 
raidure.  The  plaintiff  was  entitled  to  re- 
cover for  her  future  suffering,  although  her 
Injury  was  not  permanent  The  court  re- 
quired the  jury  to  believe  that  her  injury  was 
permanent  before  they  were  allowed  to  And 
anything  for  future  suffering.  If  the  con- 
cussion of  the  spine  was  permanent,  then 
manifestly  It  was  reasonably  certain  that 
she  would  suffer  In  fnture.  She  had  suffer- 
ed up  to  the  trial,  according  to  the  evidence, 
and  there  was  nothing  In  her  condition  then 
to  Indicate  a  change  from  wflat  It  had  been 
for  several  months.  We  do  not  see,  there- 
fore, that  If  the  court  had  used  the  words 
"any  suffering  it  Is  reasonably  obtain  she 
may  hereafter  endure,"  It  would  in  any  wise 
have  affected  the  result 

At  the  conclusion  of  all  the  evidence  the 
court  Instructed  the  Jury  peremptorily  to 
find  for  the  Louisville  &  Nashville  Railway 
Company,  and  submitted  the  case  to  the 
jury  as  to  the  ChesapeaKo  &  Ohio  Railway 
Company.  The  jury  returned  the  following 
verdict:  "We  the  jury  find  for  the  plaintiff 
the  sum  of  $1,500."  On  the  verdict  the 
court  entered  a  Judgment  against  the  Chesa- 
peake &  Ohio  Railway  Company  for  $1,500. 
and  also  entered  a  Judgment  dismissing  the 
petition  as  to  the  Louisville  &  Nashville 


Railway  Company,  with  costs.  Of  this  the 
Chesapeake  &  Ohio  Railway  Company  com- 
plains on  the  ground  that  the  Judgment  does 
not  follow  the  verdict  Tue  court  evident- 
ly treated  the  case  at  an  end  as  to  the 
LoulSTille  &  Nashville  Railway  Company  aft- 
er he  Instructed  the  jury  peremptorily  to 
find  for  It,  and  considered  that  the  case  was 
only  submitted  to  the  Jury  as  to  the  Ches- 
apeake &  Ohio  Railway  Company.  But  If  he 
was  In  wror  In  this,  and  should  have  enter- 
ed a  Judgment  against  both  of  the  defend 
ants  upon  the  verdict  of  the  Jury,  still  it 
would  manifestly  have  been  his  duty  to  set 
aside  the  verdict  and  judgment  as  to  the 
Louisville  &  Nashville  Railway  Company, 
and  thla  would  have  left  the  Judgment 
against  the  Chesapeake  &  Ohio  Railway 
Company  precisely  as  it  stands  now.  We 
are  therefore  enable  to  see  that  It  was  hi 
any  wise  prejudiced  Che  form  of  the  pro- 
ceedings. 
Judgment  affirmed. 


COOK  et  aL  v.  DOWN. 
(Court  of  Appeals  of  Kentacky.   Feb.  2,  1910^ 
Baseubnts  (f  61*)  —  PMSCBiPTioif  —  8nm- 

CnENCT  07  EviDENCa. 

Bvidence  held  to  sustain  a  fiodiiig  that  tbe 
aae  of  an  easemeet  in  a  passway  from  plaintilTi 
farm  to  a  public  road  was  adverse  and  not  per- 
missive. 

[Bd.  Note.— For  other  cases,  see  EsMmentt, 
Dec  Dig.  I 

Appeal  from  Circuit  Court,  Owen  Coanty. 
*'Not  to  be  officially  reported." 
Action  by  W.  N.  Down  against  T.  IL  Cook 
and  another.    Judgment  for  plaintiff,  and 

defendants  appeal.  Affirmed. 

John  W.  Douglas,  for  apiwllanta.  H.  W. 
Alexander  and  J.  O.  Vallandingham,  for  ap- 
pellee. 

BARKER,  J.  The  appellee,  W.  N.  Down, 
owns  a  farm  In  Owen  county,  Ky.  Between 
his  place  and  the  public  road  He  the  farms 
of  appellants,  Cook  and  Ingram.  The  ques- 
tion for  adjudication  arising  upon  this  rec- 
ord Is  whether  a  passway  or  lane  leading 
from  Down's  property  to  the  public  road  Is 
or  not  a  public  easement;  or,  if  It  be  not  a 
public  easement  whether  appellee  Down  has 
a  right  of  easement  over  the  passway.  That 
there  Is  a  passway,  whldi  has  been  used  by 
the  public,  and  especially  by  those  peraons 
owning  farms  back  of  the  lands  of  Cook  and 
Ingram  for  some  SO  or  60  years,  Is  not  ques- 
tioned; but  appellants.  Cook  and  Ingram, 
claiming  that  the  right  to  use  the  pasfftray 
In  question  Is  and  has  always  been  merely 
permissive,  liave  obstructed  It  by  cross- 
fencing,  and  thus  prevented  Down  goln; 
from  his  farm  to  the  public  road  o\&c  It 
Claiming  that  this  Interference  with  hla 


•For  otitcr  ca»ei  m*  sams  tople  and  aecUoo  NUUBER  la  Dm.  *  Am.  Diss.  1807  to  dat*^  *  Raportar  lataH 


Digitized  by 


Google 


OOOE  T.  DOWN. 


fi39 


z-l^t  of  easemeDt  wai  In  contraTentlon  of 
Ilia  l^al  rights,  Down  Instituted  this  jtctlon 
for  a  mandatory  Injunction  against  appel- 
lajita,  requiring  them  to  move  the  fence  they 
built  across  the  pasaway,  and  for  an  order 
of  InJonctloQ,  prohibiting  them  from  ever 
again  interfering  with  his  right  of  Ingress 
and  egress  to  his  farm  over  the  [>aB8way. 
rrbe  subjoined  map  shows  the  situation : 


for  more  than  15  years  last  past,  claim  that 
this  use  was  penuisBlve  and  not  adverse. 
Whether  the  use  was  permissive  or  adverse 
Is  the  question  for  adjudication. 

The  testimony  of  a  large  number  of  wit- 
nesses was  adduced  upon  the  trial  of  the 
disputed  question.  It  would  serve  no  use- 
ful purpose  to  reproduce  it,  even  in  outline, 
here.    Like  the  evidence  In  most  questions 


z 
-1 


Cook's  Land 


CooK'&  RtsiDtnce. 


Tim  paasway  In  question,  marked  'Tath- 
wmy  In  Dilate,"  la  betwerai  flcures  1  and  2 
xtpaa  the  plat,  and  lies  along  the  line  di- 
viding the  lands  «t  Ingram  and  Cook,  being 
partially  upon  botli.  Appellee,  Down,  claims 
a  rlfl^t  of  easement  In  the  passwoy  In  blm- 
self  and  the  public  by  adveiM  vaee  under 
dalm  of  right  for  mam  than  16  years  next 
before  the  taistitatlon  of  this  a^on.  As 
said  before,  the  appeUanta,  wblle  «mcedlng 
the  actual  use  of  the  passway  tqr  the  public 


of  disputed  passwaya,  it  Is  very  conflicting; 
but  certainly  It  cannot  be  successfully  con- 
tended upon  the  part  of  appellants  that  there 
was  not  qnite  a  number  of  witnesses  whose 
testimony  conduced  to  show  that  tiie  pass- 
way  has  be«L  used  as  a  matter  of  right,  and 
not  by  permission,  for  a  very  long  time- 
some  of  the  witnesses  patting  it  at  60  years, 
and  all  at  more  than  15  years— next  before 
the  Institution  of  the  action.  It  may  be  con- 
ceded that  there  was  much  testimony  in 
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bebalf  o£  tbe  B^keUtDtB  (defrndanta  below) 
showing  that  the  use  of  the  paaaway  was 
pennlaslTe  and  not  adrerse;  bat,  while  It 
may  be  that  the  testimony  of  the  witnesses 
on  the  disputed  qnestion  was  not  over- 
whelming In  fsTOr  of  the  appellee,  there 
is  one  physical  fact  In  connectloa  wltti  the 
case  which  constrains  us  to  believe  that  the 
truth  of  the  question  In  Issue  la  with  him. 
The  farm  of  appellee  would  be  nearly  worth* 
less,  or  certainly  very  greatly  diminished  In 
value,  without  the  rlisht  to  the  easement  In 
question;  and  It  Is  hardly  bellerable  that 
any  sensible  man  would  lutve  ever  purchased 
the  farm  without  one  practical  way  to  get 
to  the  public  road. 

In  addition  to  this,  the  chancellor,  who  Is 
famUlar,  doubtlen.  with  the  locus  In  quo, 
who  knows,  perhaps,  the  witnesses,  and  Is 
better  able  to  judge  of  the  Talne  of  "Oielr 
testimony  than  are  we,  decided  the  quntlon 
In  fkTor  of  Down,  and  we  see  no  good  rea- 
son for  violating  our  rule  to  give  great 
weight  to  the  decision  of  the  trial  court  on 
disputed  questions  of  fact  We  are  not  witl- 
ing to  strain  a  point  to  enable  the  appel- 
lants to  cut  off  appellee^  right  of  Ingress 
and  egreBB  to  and  from  bis  farm;  and, 
while  it  may  he  conceded  that  the  qnestion 
before  us  Is  not  tree  from  doubt,  yet  we  be- 
lieve that  justice  will  more  certainly  be 
done  by  holding  with  the  chancellor  than 
reversing  hla  Judgment 

Therefore  the  Judgment  is  affirmed. 


KENTUCKY  tc  POWESt  CO.  T. 

JAMBS  H.  WILUAMS  ft  CO. 

(Conrt  of  Appeals  of  Kentndcy.    Feb.  4,  1910.) 

1.  Municipal  Cohpobations  (I  867*)  —  In- 
DBBTEDWE8S— Submission  to  votebs— Cok- 
STBUcnoN  OF  Constitution. 

A  two-thirds  majority  of  those  Toting  at  an 
election  is  a  sufficient  compliance  with  Const.  | 
157.  proTiding  that  no  maDicipallty  shall  become 
Indebted  in  any  year  bey<Hid  the  Income  for  that 
year,  without  the  assent  of  two-thirds  of  the 
TOters  thereof  voting  at  an  election  for  that  pui^ 
pose.  / 

[Ed.  Note.— For  other  eases,  see  Municipal 
Corporations,  Cent  Dig.  |  18<tl;  Dea  Dig.  fi 
«©7.*J 

2.  muwicipai,  cohpobations  (8  112*>— titlb 
—Single  Subject  Expkebsed  in  Titlb— 
Construction  of  Constitution. 

Const  I  51,  providing  that  no  law  enacted 
by  the  General  Assembly  shall  relate  to  more 
than  one  subject,  which  shall  be  expressed  in 
the  title,  applies  only  to  taws  enacted  by  the 
General  Assembly,  and  not  to  municipal  ordi- 
nances. 

[Sd.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  81  25S-262;  Dec.  Ing. 
I  112.*] 

8.  Municipal  Cobpobatiows  (8  112*)— Cities 
OF  Fifth  Class— Ordinances. 

^ere  is  no  provision  in  the  cbarter  of  ci- 
ties of  the  fifth  class  nqulrlng  ordinances  to 
embrace  but  one  subject  to  be  expressed  In  the 
title. 

[Ed.  Note.— For  other  cafes,  see  Munldpal 
Corporations,  Dec.  Dig.  {  112.*] 


4.  HuNiotPAi,  Coxpounoira  d  112*)  —  Iv- 

DEBTEDNESB  —  SUBMISSIOIT  TO  TOma— SlV- 

OLK  Subject. 

An  ordinance  providiug  for  a  submisaitn  to 
the  voters  of  the  qnestion  whether  the  city 
should  isane  $12,600  worth  of  bonds  for  a.  sev- 
erage  system,  and  that  any  balance  that  mi^t 
remain  of  the  proceeds  of  the  bonds  after  cod- 
Btructing  the  sewers  riioold  be  used  for  mac- 
adamizing of  streets,  provided  for  the  sabmu- 
slon  of  but  a  ^ngle  subject  the  issuance  of 
<Aty  bonis  to  the  amount  of  $12,000  and  the 
consequent  incurring  of  an  indebtedness  by  tbe 
city  therefor ;  the  use  of  any  ze^ue  for  pariog 
beins  peimissible  without  any  prorision  there- 
for in  the  ordinance. 

[Ed.  Note.— For  other  cases,  see  MnnidpsI 
(^orations.  Cent  Dig.  f  259;   Dec  Dig.  f 

Appeal  from  Circuit  Court  Ohio  County. 

"Not  to  be  officially  reported." 

Action  by  the  Kentucky  Light  ft  Power 
Company  against  James  H.  Williams  ft 
Co.  Judgment  of  dismissal,  and  plaintiff  ap- 
peals. Affirmed. 

Heavrtn  ft  Woodward,  for  appellant  Glenn 
ft  Slmmerman,  for  appellee^ 

settle;  J.  In  this  action  the  appellant, 
Kentucky  Light  ft  Power  Company,  a  tax- 
payer of  the  city  of  Hartford,  sought  to  «• 
join  the  mayor  and  board  of  council  of  that 
city  from  Issuing  and  putting  on  the  mar- 
ket f  12,600  of  bonds  for  the  construction  of 
a  syBt«n  of  sewerage  In  that  dly.  the  etc 
cult  court  refused  to  grant  the  injunction 
and  dismissed  the  action,  and  from  that 
Judgment  appellant  prosecutes  this  appeal. 

It  appears  from  the  record  that  the  board 
of  council  by  ordinance  and  after  due  no- 
tice caused  to  be  held  an  election  at  which 
the  sense  of  tbe  voters  of  tbe  mnnldpalltr 
was  taken  as  to  whether  the  bonds  In  ques- 
tion should  be  Issued  and  sold,  and  that 
the  election  resulted  in  the  approval  of  the 
proposition;  more  than  two-thirds  of  the 
votes  oast  favoring  It.  Tbe  grounds  of  ob- 
jection to  the  Issue  of  the  bonds  urged  Id 
the  petition  vrere:  (1)  That  the  proposition 
did  not  carry  by  the  requisite  two-thirds 
majority  as  provided  by  section  1S7,  Const: 
(2)  that  the  ordinance  submitting  the  ques- 
tion of  the  Issue  of  the  bonds  and  the  call- 
ing of  the  election  whs  passed  at  a  called 
meeting  of  the  city  council  (3);  that  the  la- 
sue  and  sale  of  the  bonds,  together  with 
tbe  previously  existing  liabilities  of  tbe 
city  of  Hartford,  would  create  an  Indebted- 
ness exceeding  8  per  cent  of  the  value  of 
the  taxable  property  of  the  city.  In  violation 
of  section  158  of  the  Constitution,  and  re- 
quire a  rate  of  taxation,  exclusive  of  the 
school  tax,  that  will  exceed  75  cents  on  eadi 
$100  worth  of  taxable  property  In  the  city 
of  Hartford;  (4)  that  tbe  ordinance  provid- 
ing for  the  Issnal  of  bonds  for  constructlDg 
sewers  also  provides  that  what  shall  be  left 
of  their  proceeds  after  sewer  constructloD 
shall  be  applied  to  macadamizing  the  streets 
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of  the  city,  which  makes  It  relate  to  more 
than  one  Biibje<^,  and  therefore  vlolatlre  of 
secU<Hi  61  of  the  ConstitiitloiL 

Coansel  for  appellant  frankly  admit  that 
the  first,  aecond,  and  third  objections  to  the 
ordinance  and  bond  issue  are  without  merit, 
because  completely  refuted  by  the  answer, 
copies  of  the  ordinance,  and  election  returns 
filed  therewith,  and  also  the  depositions  tak- 
en in  support  of  the  avermeDts  of  the  an- 
swer as  to  the  validity  of  the  ordinance  and 
election.  Further  reference  In  the  opinion, 
to  these  objections  will  therefore  be  unnec* 
essary,  except  to  say  that,  as  to  the  first, 
this  court,  In  Bitmap  t.  City  of  LoulsTllle, 
99  Ky.  474,  86  S.  W.  1118,  18  Ky.  Law  Rep. 
813,  34  U  R.  A.  256,  59  Am.  St  Bep.  478. 
and  Montftomery  Fiscal  Court  t.  Trimble, 
104  Ky.  629,  47  S.  W.  773,  20  Ky.  Law  Rep. 
827.  42  L.  R.  A.  738.  held  that  a  two-thirds 
majority  of  those  voting  at  such  an  election 
Is  a  sufficient  compliance  with  the  provi- 
sions of  section  157  of  the  Constitution. 

The  fourth  objection  cannot  he  sustained. 
Section  61  of  the  Constitution,  which  pro- 
vides. In  part,  that  "no  law  enacted  by  the 
General  Assembly  shall  relate  to  more  than 
one  snbject,  and  that  shaJI  be  expressed  In 
the  title."  was.  as  Is  obvious  from  Its  lan- 
guage. Intended  to  apply  alone  to  lam  en- 
acted by  th«  General  Assembly,  and  such 
was  the  necessary  constmctlmi  given  it  by 
this  court  In  the  case  of  Toggles  r.  Com- 
monwealth, tot  Vm,  etc.  lOO  8.  W.  235,  80 
Ky.  Bep,  Law  1071,  in  the  opinion  of  which 
It  Is  said:  "This  section  (61)  of  Consti- 
tution Is  by  Its  terms  confined  to  laws  en- 
acted by  the  General  Assembly,  and  can- 
not be  extended  by  implication  or  inf^ence 
to  embrace  ordinances  adopted  1^  a  city 
connclL  Tli«  Legislature  mlg^t  provide  In 
the  charter  or  acts  of  incorporation  that  the 
subject-matter  of  ordinances  should  be  ex- 
pressed in  the  title,  as  was  done  in  the  char- 
ter ot  first  and  second  class  (dtles  (sections 
2777  and  3059,  Ky.  St  IBossell's  St  H  565, 
1043]);  but  in  the  charter  of  cities  of  the 
fonrtb  dasB  we  find  no  provision  of  this 
kind."  We  may  add  that  no  such  provision 
Is  to  be  fonnd  in  the  diarter  of  cities  of  the 
fifth  dass,  to  ^Icb  the  city  of  Hartford  be- 
long. 

Nor  Is  it  true  that  the  validity  of  the  or- 
dinance In  question  Is  aCFected  because  It 
provides  that  any  balance  that  may  remain 
of  the  proceeds  of  the  bonds,  after  construct- 
iDg  sewers  for  the  city,  shall  be  used  for 
macadamizing  its  streets.  It  would  be  prac- 
tically impossible  for  a  city  to  determine,  in 
advance  of  a  bond  election  or  Issue  for  a 
Intimate  public  Improvement,  Its  exact  cost, 
and.  besides,  tiie  improvement  of  Its  streete 
is  as  essential  to  the  prosperity  of  a  city 
and  the  health  and  comfort  of  Its  inhablt- 
ante  as  are  sewers.   In  the  case  of  City  of 


Louisville  T.  Board  of  Park  Commissioners, 
112  Ky.  409,  66  8.  W.  860,  24  Ky.  Law  Rep. 
38,  an  ordinance  submitted  to  the  voters  of 
Louisville  the  question  whether  bonds  should 
be  issued  to  a  certain  amount  for  park  and 
sewer  purposes.  It  was  contended  in  that 
case  that  the  ordinance  was  void  by  reason 
of  a  provision  of  the  city  charter  of  the 
same  meaning  and  substantially  the  same 
language  as  that  of  section  51  of  the  state 
Constitution.  But  this  court  rejected  the 
contention,  boldlng  that:  "The  subject  of 
the  ordinance  was  single.  It  was  the  Issu- 
ance of  the  city  bonds  to  the  amount  of 
$500,000.  The  mere  statement  of  the  pur- 
poses for  which  the  proceeds  of  the  bonds 
were  to  be  expended  does  not  vitiate  the 
submission  of  the  single  question  whether 
the  liability  Is  to  be  incurred.  As  said  by 
the  chancellor,  *It  la  a  protection  to  the  vot- 
er rather  than  a  danger.'  •  *  •  It  can 
hardly  be  doubted  that  If  the  question  sub- 
mitted had  been  whether  the  city  should 
incur  this  liability,  without  any  statement  of 
the  purpose,  It  would  have  been  a  proper 
sabmission,  so  far  as  the  form  of  the  ques- 
tion is  concerned." 

In  the  case  at  bar  the  ordinance  of  which 
appellant  complains  contains  bnt  a  single 
subject,  vis.,  the  Issuance  of  city  bonds  to 
the  amount  of  |12,600,  and  the  consequoit 
incurring  of  on  Indebtedness  on  tlie  part  of 
the  city  of  Hartford  therefor.  While  a 
part  of  Hie  proceeds  may  be  used  for  macad- 
amising the  streete  of  the  dty,  such  use 
win,  after  an,  be  conttngent  upon  there  be- 
ing a  remnant  or  balance  of  such  proceeds 
aft»  the  work  of  constnictlng  tlie  city's 
sewerage  shall  haVe  been  completed,  and 
that  use  could  as  weU  have  been  made  of 
it  without  an  expression  to  that  effect  in  the 
ordinance.  This  court  has  In  numerous  cas- 
es passed  upon  the  general  powers  of  cities 
to  issue  bonds  as  here  attempted;  the  most 
recent  being  Bees  t.  Kronth,  eto.,  120  S.  W. 
370,  and  Frost  v.  Central  City,  120  S.  W. 
867.  Tested  by  tbe  principles  announced  in 
these  several  cases,  we  find  that  the  steps 
taken  by  the  city  of  Hartford  in  the  matter 
of  determining  whether  tbe  bonds  in  ques- 
tion should  be  issued  and  In  putting  them 
upon  the  market  for  sale  have  been  regular 
and  In  harmony  with  ite  chartra-  and  the 
Constitution  of  the  state. 

Wherefore  the  Judgment  is  affirmed. 


RUSSBLL'S  ADM'R  v.  LOUISVILLE  9c  N. 
R.  CO. 

(Court  of  Appeals  of  Keatacky.   Feb.  1,  1910.) 

1.  Mastbb  and  SEBVAifr  ({  235*)— Death  or 
Sebvant— Raiuboads— Co:ttributobt  Mie- 

LIOENCB. 

A  railroad  role  requiring  car  repairers  to 
place  a  blue  flag  on  each  end  of  a  cut  of  cai-s 
on  which  repairs  were  being  made  required  both 
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ioBpecton  and  carpentna  woAIng  on  can  to 
protect  th«ir  own  aafetr,  ao  that,  where  a  car 
caipenter  was  killed  hj  failure  to  pat  out  flan, 
it  was  not  material  that  the  car  inspector  wno 
was  Ills  Bopeiior  was  woridng  with  aim  at  the 
time,  and  was  dia^able  wiOi  the  same  negli- 
gence. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  I  235.*] 

2.  EviDSNOB  (I  471*)  — Admissibujtt— Cow- 

0LUBI0N8. 

In  an  action  (or  the  death  of  a  car  inspect- 
or while  aiding  in  the  repair  of  certain  cars, 
evidence,  that  it  was  negligent  operation  for  the 
trainmen  to  run  the  engine  into  the  yards  with- 
out ringing  the  bell  or  giving  other  adeqaate 
warning  of  the  engine's  approach,  was  inadmis- 
sible as  calling  for  the  opinion  of  the  witness. 

IE3d.  Note.— -For  other  cases,  see  Evidence, 
Dec.  Dig.  8  471.*] 

Appeal  from  Circuit  Court,  Logan  County. 

"Not  to  be  officially  reported." 

Action  by  C.  U  Rusaell's  Administrator 
against  tlie  Louisville  A  NashTlIIe  Railroad 
Company.  Judgment  for  defendant,  and 
plaintiff  appeals.  Affirmed. 

B,  W.  DavlB,  B.  F.  Proctor,  and  Greene, 
Tan  Wlnltle  St  SchoolAdd,  for  appellant 
Browd»  ft  Browder,  Benjamin  D.  Warfleld, 
and  Cha&  H.  Moorman,  fbr  ai^llee. 

O'BIQAB.  J.  a  L.  Buasell  was  a  Car  car- 
penter in  tlie  service  of  ai^lee  at  Its  yards 
at  Bussellrlllei  Kj.,  and  had  l>een  so  employ* 
ed  for  15  m  16  years,  wben  he  lost  bis  lifb 
His  duties  were  to  inqwct  cars  in  tbat  yard, 
and  more  particularly  to  repair  Boxh  as  tbe 
inspection  showed  needed  repairing,  wben  It 
could  be  done  without  sending  them  to  the 
sh(^  In  addition  to  Bussell  thus  was  an- 
other, Thomtm,  who  was  denominated  an 
Inspector.  His  duty  seems  to  have  been  to 
Inspect  all  freight  cars  in  the  yard  to  detect 
tbe  necessity  for  repair,  and  If  fotmd  de- 
fective to  tag  them  accordingly  and  notify 
the  agent  of  the  fact  He  also  helped  ftt  re- 
pairing the  cftrs  when  It  could  be  done  with- 
out taking  Uiem  to  the  machine  shops.  Over 
these  two  men  in  authority  was  tbe  master 
mechanic;  Byan.  The  testimony  Is  that  in 
bis  absence  Bussell  acted  In  bis  place.  On 
August  14,  1906,  Thornton  discovered  a  coal 
car  on  ttie  house  track  In  tbe  Bussellvllle 
yard  that  was  out  of  repair.  He  tagged  It 
and  r^rted  It  He  then  sent  word  to  Bus- 
sell  to  come  up  and  examine  It  to  see  wheth- 
er it  could  be  there  repaired.  Bussell  came. 
He  advised  repairing  it  thera  Thereupon 
Thornton  went  under  the  car  to  do  the  work. 
Russell  said  he  would  wateh  out  for  him. 
After  a  few  minutes  Thornton  reported  the 
work  done,  as  well  as  could  be  done  there, 
and  t^t  be  thought  it  would  do  until  the  car 
got  to  tbe  Shops.  Bussell  was  tbea  standing 
at  the  end  of  the  car  between  tbe  ralte,  and, 
as  be  stooped  and  looked  under  the  car,  evi- 
dently to  confirm  Thornton's  oplnlcm  as  to 
tbe  efficiency  of  the  repair,  the  cut  of  cars,  of 
which  that  one  formed  a  part,  was  struck  , 


and  moved  forward  by  an  Incoming  iocs) 
freight  train,  Bussell  was  knocked  down 
the  Impact,  and  killed.  Tbe  cut  of  cars  am- 
talned  six  or  eight  freight  cars.  A  role  of 
the  railroad  company  required  car  inapectors 
to  place  a  blue  flag  on  each  end  of  a  cut  of 
cars  on  which  they  were  working  as  notice  to 
tralnmoi  not  to  touch  them  while  tbe  flags 
were  there.  Tbe  rule  was  known  to  Tbornton 
and  Bussell.  But  they  did  not  observe  It  on 
this  occasion.  The  train  wtdch  struck  their 
car  was  a  r^nilar  local  freight  which  came 
In  on  or  about  the  time  it  was  due.  In  com- 
ing Into  tbe  yard  It  went  up  to  tbe  home 
track,  which  was  next  to  the  freight  stalion. 
to  place  cars  and  discharge  freight  There 
was  evidence  that  it  was  moving  slowly—not 
over  four  miles  an  bonr^yet  Its  bell  was 
not  ringing.  Oa  the  other  hand  the  evMaice 
for  the  company  was  that  the  bell  was  ring- 
ing. This  suit  by  Bussell's  admlnlstrato'  to 
recoTH  damages  from  the  railroad  conjpanj 
for  the  destruction  of  the  Intestate's  power 
to  earn  mon^  devel<^>ed  the  foregoing  facts. 

The  court  instructed  the  Jury  that  if  those 
in  charge  of  the  engine  of  the  local  freight 
train  n^ltgently  failed  to  ring  its  bell  so 
as  to  give  timely  warning  to  laborers  In  the 
yards  of  the  movements  of  the  train,  and 
that  by  reascm  of  such  failure  Bussell  lost  bis 
life,  the  law  was  for  the  ^alntlff.  But  tbat 
if  Bussell  by  bis  own  n^ligence  so  contribut- 
ed to  his  injury,  notwithstanding  the  negll- 
gence  of  tliose  in  charge  of  the  engine^  that 
bis  Injury  would  not  have  occurred,  the  law 
was  for  the  defendant  The  verdict  was  for 
the  def^idant  railroad  ccMUpany. 

Appellant's  principal  complaint  <mi  this  ap- 
peal Is  that  the  court  should  have  Instracted 
also  that  Thornton  was  superior  In  authority 
to  Russell,  and  that  if  Thornton  negligently 
ordered  Bussell  to  do  the  work  In  a  place  odC 
peril,  without  having  taken  the  necessary  pr^ 
caution  to  flag  the  car,  the  law  was  for  the 
plaintiff.  The  rules  of  the  company  which 
were  known  to  Russell  as  well  as  to  Thorn- 
ton, and  which  were  promulgated  tot  tbe 
guidance  of  each,  required  car  inspecton  to 
place  blue  flags  on  each  eoA  of  the  car  or 
cut  ot  cars  on,  which  they  were  ei^ged  tt 
woife.  There  was  not  evidoice  that  nionit<m 
ordered  Bussell  to  do  any  woric  fm  the  car. 
As  a  matter  of  fact  he  did  n<me.  It  was 
Bussell's  duty  to  protect  himself  by  keeping 
In  a  place  of  safety,  or  if  he  went  aa  or  imder 
tbe  car  to  put  out  the  flags  tor  hla  protec> 
tlon.  miether  Tbomtm  was  negligent  In  not 
pladng  the  flags  Is  wh<^y  beside  the  caae^  as 
his  negligence  did  not  excuse  Bnss^  frooi 
that  duty. 

Ai^Uant  complains,  too,  that  the  drealt 
court  erred  in  rejecting  certain  testimony  of- 
fered on  his  b^alf,  to  the  effect  tbat  It  was 
negligent  qpentlMi  for  the  trainmen  to  nm 
the  engine  in  the  yards  without  riivlug  the 
bell  or  giving  other  adequate  warning  of  tbe 
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engine's  approscb.  But  the  conrt  did  better 
for  appellant  than  tf  the  testimony  had  been 
allowed.  For  he  told  the  jury  that  as  a  mat^ 
ter  of  law  It  was  actl(Hiable  negligence  to  ao 
operate  the  train.  Nor  was  the  opinion  of 
the  witnesses  competent  evidence.  Whether 
tbe  operation  of  the  train  was  prudent  or 
negligent  was  either  a  matter  of  law,  or  It 
was  one  of  law  and  fact  to  be  determined  up- 
on the  whole  case — not  by  the  opinions  of 
wltneasen.  We  perceive  no  error  in  tbe  rec- 
ord. 

Ju^pnoit  affirmed. 


WIGGINS  «t  aL  BROWN. 
(Court  of  Ameals  of  Kentnckj.  Feb.  10,  lOia) 

Appbal  ahd  EAbob  ^  1000*)— FzffDiiToa— 

CoNCLUsivEinaw. 

A  chancellor's  finding  on  conflicting  evi- 
dence will  not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  CenL  Dig.  H  8a70-3ff78;  Dec:  Dig.  I 
1009.^] 

Ai^eal  from  Circuit  Court,  Laurd  Connty. 

"Not  to  be  offlclally  reported." 

Action  between  Jack  Wiggins  and  another 
and  W.  Ia  Brown.  From  a  Judgment  for  the 
latter,  tbe  former  appeal.  Affirmed. 

D.  K.  Rawllnga,  for  appeUanti.  Geo.  Q. 
Brock,  for  appellee^ 

liASSING,  J.  TheqaestlonbiTQlTedlnthlg 
appeal  Is  one  purely  of  fact  Tbe  evidence 
Is  so  conflicting 'that  the  case  Is  made  to 
torn  upon  tbe  weight  that  Is  given  tbe  tes- 
timony of  the  lltigantB  themselves.  Tbe 
chancellor,  doubtless  familiar  with  the  par- 
ties, has  decided  In  favor  of  appellee;  and 
undw  tbe  oft-repeated  rule  applied  In  cases 
of  this  diaraeter,  giving  to  his  oplnkm  some 
weight,  the  Jnd^uent  Is  affirmed. 


BANNON  V.  P.  BANNON  SBWIBR  PIPB  CO. 

et  aL 

SAMB  T.  KENTUCKY  VITRIFIED  BRICK 
CO.  et  aL 

(Coart  of  Appeate  of  KentuAy.  F6b.  4, 1010.) 
WrrifBSSKfl  a  159*)— GoicFcnEHCT— Staix- 

HBNTB  or  DEOBDBNT. 

In  a  salt  after  the  grantor's  death  to  set 
aside  transfers  of  corporate  stock  on  tbe  ground 
of  mental  incapacity  and  undue  influence,  the 
heirs  cannot  testify  as  to  conversations  with 
tbe  grantor  and  statements  made  by  him  to 
show  either  lack  of  capacity  or  undue  influence. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  H  664-682;   Dec.  Dig.  <  150.*] 

■  Appeal  from  Circuit  Court,  J^erson  Coun- 
ty, Common  Pleas  Branch,  Second  Division. 

••To  be  oflSclally  reported," 

On  iKtitlon  for  modiflcatlou  of  opinion. 
Opiulon  modified,  and  rehearing  denied. 

For  former  opinion,  see  110  8.  W.  1170. 


Ony  H.  Brfsm  Charles  F.  Taylor,  and 
Eohn,  Baird.  Sloes  &  Kohn,  for  appellant 
McDermott  ft  Ray,  O'Connor  St  O'Connor, 
O'Neal  &  O'Neal,  J.  W.  S.  dements,  and 
Dodd  &  Dodd,  for  appellees. 

LASSING,  J.  In  tbe  petition  for  a  modi- 
fication of  the  opinion  rendered  bereln,  our 
attention  is  called  to  the  conflict  between 
this  case  and  the  case  of  Swlnebroad  t. 
Bright,  lie  Ky.  514,  70  S.  W.  365,  25  Ky. 
Law  Rep.  742,  on  the  question  of  the  com- 
petency of  the  evidence  of  certain  of  tbe 
litigants  relative  to  conversations  had  by 
them  with  tbelr  father  and  statements  made 
by  blm  In  their  presence.  Tbe  opinions  are 
Irreconcilable  on  this  point,  and  both  can- 
not stand.  After  full  consideration,  we  ad- 
here to  the  rule  announced  In  the  Swlnebroad 
Case,  and  no\»  withdraw  so  much  of  the 
opinion  as  holds  tbe  testimony  of  those  of 
tbe  appellees  who  undertook  to  detail  con- 
versations wltb  and  statements  made  by  their 
father  competent  On  another  trial  this  tes- 
timony will  be  rejected,  as  it  was  In  the 
lower  court  In  tbe  first  trial. 

Petition  for  rehearli^  overruled. 


WOODALD  V.  SOUTH  COVINGTON  &  a 

ST.  RY.  CO. 
(Court  of  Appeals  of  Kentucky.   Feb.  1,  1910.) 

StBEET  BAXLBOAna  (|  24*)  —  ESTABLISHHENT 

Alfn  MAIIfTEITAnOB  —  Fbanchisbs— ConsTi- 

TUTIONAL  PBOVISIOHS. 

Wtiere  a  street  Railroad  company  having  a 
franchise  to  operate  in  a  city  was  granted  by 
the  city,  through  Its  council,-  the  ri^t  to  lay  its 
tracks  and  operate  Its  cars  on  a  street  not  be- 
fore nsed  by  ft,  in  consideration  of  which  it  gave 
up  the  use  of  two  other  streets,  and  conveyed 
to  the  city  a  piece  of  land  abutting  on  the 
streets  to  which  the  tracks  were  moved  for  the 
purpose  of  widening  It,  this  did  not  amount 
to  the  granting  of  a  new  franchise  to  the  com- 
pany which  was  required  to  be  advertised  and 
sold  under  Const  1 164,  requiring  cities  to  award 
franch^  to  tbe  highest  bidder. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent.  Dig.  %  36;  Dec  Dig.  {  24.*] 

Nunn,  0.  J.,  and  Carroll,  J.,  dlraenting,  and 
O'Rear,  J.,  dissenting  in  part 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common  Law,  and  Equity  Division. 

"To  be  offlclally  reported." 

Suit  by  Frank  Woodall  against  the  South 
Covington  &  Cincinnati  Street  Railway  Com- 
pany for  a  mandatory  injunction  requiring 
defendant  to  remove  its  tracks,  poles,  etc., 
from  a  certain  street  From  a  Judgment  sus- 
taining a  demurrer  to  the  petition,  plain- 
tiff appeals.  Affirmed. 

Walker  O.  Hall,  for  appellant  Ernest  ft 
Cassatt,  f&r  appellee. 

HOBSON,  J.  Prior  to  July,  1901,  tbe 
South  Covington  ft  Cincinnati  Railway  Com- 
pany owned  and  operated  a  street  car  system 
in  the  city  of  Covington  under  valid  fran- 
dilsea  owned  by  It   The  various  routes  tm 
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which  the  cars  were  operated  all  conrerged 
at  the  Boapenslon  bridge  over  which  the  cars 
passed  to  and  from  Clndnnatl.  They  reach- 
ed the  bridge  by  tracks  which  passed  over 
Scott  and  Greenup  streets  to  Second,  and  over 
Second  to  the  bridge.  In  1901  the  Aty  desired 
to  widen  Court  avenue,  which  Is  a  street 
running  directly  south  trom  the  bridge ;  and 
a  part  of  the  ground  required  for  the  addi- 
tional widening  of  the  street  belonged  to  the 
railway  conqtany.  An  arrangement  was  then 


made  between  the  dty  and  the  street  rail- 
way company  by  which  the  company  agreed 
to  take  up  its  tracks  on  Greenup  and  Scott 
streets  and  to  come  to  the  bridge  along  Park 
place  and  then  along  Court  avenue.  In  other 
words,  the  tracks  which  before  ran  along 
Second  street  were  placed  along  Park  place, 
and  tracks  were  laid  In  Court  avenoe,  and 
for  these  two  squares  Greenup  street  and 
Bcott  street  were  freed  of  the  cars.  The 
situation  Is  shown  on  the  fi>Uovlng  plot: 


L 


Place.. 


~i  r 


Fourth 


Street 
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TttB  imuDble  to  the  ordlnaoM  oC  the  coon- 
ell  under  which  the  arrangement  was  con- 
■ummated  Is  as  follows:  "Whereas,  the  Sooth 
Corlngton  &  Cincinnati  Street  Rallwar  Com* 
pan7  now  occaples  a  imrtlon  of  Second  street, 
between  Scott  and  Oreenup  Streets,  and 
Greennp  Street  between  Second  street  and 
Park  tAa.ce,  end  Scott  Street  between  Second 
street  and  Park  place,  and  operates  thereon 
a  street  railway,  its  tracks  on  said  streets 
connecting  the  traces  upon  the  suspension 
bridge  with  the  varioos  routes  operated  by 
said  South  Covington  &  Cincinnati  Ballway 
Company;  and  whereas,  the  dty  of  Coving- 
ton  has  requested  that  the  said  street  rail- 
way company  shall  diange  its  tracks  and 
the  operation  of  Its  street  railway  from  said 
portion  of  said  streets  to  Court  street  and 
Park  place,  all  as  more  folly  set  forth  here- 
in ;  and  whereas,  said  city  of  Covington  de- 
Birea  to  widen  Court  street  on  the  east  side 
thereof,  between  Third  streets  and  Park 
place,  and  the  said  South  Covington  St  Cin- 
cinnati Street  Railway  Company  is  willing 
to  give  to  said  dty  a  strip  of  land  twelve 
feet  along  said  side  of  Coort  street,  between 
Third  street  and  Park  place,  from  land  own- 
ed by  said  South  Covington  ft  Cincinnati 
Street  Ballway  Company;  and  whereas.  In 
the  opinion  of  the  cooncil,  the  said  change 
of  tracks  from  the  streets  first  above  speci- 
fied to  Court  street  and  Park  place  will  be 
for  the  benefit  of  said  dty  and  the  conven- 
ience of  its  dtlzens  and  of  the  traveling  pub- 
lic: Now,  therefore,  be  it  enacted  by  the  gen- 
eral council  of  the  dty  of  Covington:"  (Here 
follows  grant  as  above  stated.) 

The  land  which  the  street  car  eCMnpany 
gave  up  Is  shaded  dark  on  the  plot  Tbe  dty 
widened  and  paved  Court  avenue.  The  com- 
pany removed  its  tracks  from  the  five  blocks 
it  had  previously  occupied  on  Oreenop,  Sec- 
ond, and  Scott  streets,  placing  them  on  three 
blocks  on  Park  place  and  Court  avenue.  The 
heavy  lines  on  the  map  represent  the  loca- 
tion of  the  street  railway  before  the  change, 
end  tbe  dotted  lines  tbe  location  of  the 
tnxstai  after  the  diange.  This  action  was 
broiu^t  by  Frank  r.  Woodall,  a  dtlz^  and 
taxpayer  of  Covington  tm  July  24,  1908, 
against  the  street  railway  company  asking 
a  mandatory  Injonction  requiring  It  to  re- 
more  Its  tracks,  pfHtm,  wires,  etc.,  tnm  Park 
place.  The  dty  was  not  made  a  party  to  the 
action,  and  llie  ranoTsl  of  the  car  tratfts 
from  Gonrt  avenne  was  not  sought.  Hie  pe- 
tition does  not  show  that  the  plaintiff  has 
sustained  any  special  damage  by  reason  of 
tbe  trades  In  Park  placei  The  etrcolt  court 
BDatalned  a  general  demurrer  to  the  peti- 
tion, and  the  plaintiff  appeals. 

Section  164  of  the  Gonstltntlo&  la  in  these 
words:  "No  connty,  dt7,  town,  tasdng  dis- 
trict or  other  monldpalltv  shall  be  author- 
ised or  permitted  to  grant  any  franchise  or 
IMrtrUea^  or  make  any  contract  In  reference 
thereto,  for  a  term  exceeding  twait^  years. 
Beforo  granting  such  franchise  or  privilege 


for  a  tenn  of  years,  sach  mnnidpality  shall 
first,  after  due  advertlsem^t,  receive  bids 
therefor  publldy,  and  award  the  same  to  the 
highest  and  best  bidder ;  hot  It  shall  have  the 
right  to  reject  any  or  all  bids.  This  section 
shall  not  apply  to  a  trunk  railway." 

The  plaintiff  insists  fliat  the  ordinance 
above  r^erred  to  grants  a  franchise  to  the 
street  railway  company,  and  that  the  council 
was  without  authority  to  do  thU  without 
advertlsemoit.  and  letting  It  to  the  highest 
and  best  bidder.  He  also  Insists  that  as  a 
taxpayer  of  the  dty  he  may  maintain  an 
action  to  have  the  street  car  tradu  and  wires 
r«noyed  from  Park  placa  Whoi  the  (mil- 
nance  was  passed  the  street  railway  com- 
pany had  a  franchise  to  operate  Its  can  in 
the  city  of  Covington.  Tta^  thm  bad  the 
right  to  use  tm  this  purpose  Scott,  Oreenup, 
and  Second  streets,  as  thdlr  tra^  were  thoa 
laid.  The  purpose  of  the  srrang«nent  be- 
tween the  dty  and  the  street  rsilway  com- 
pany was  not  to  grant  an  additional  frandilse 
but  simply  to  relocate  the  trades  of  the  street 
car  company  so  as  to  be  bettw  tbr  tbe  dty 
and  better  for  the  traveling  public  The  dty 
secured  tbe  wldmlng  of  Coort  street  and  Qie 
fredng  for  two  sqoares  ot  Ore«up  and  Soott 
streets,  and  the  street  railway  company  se- 
cured a  better  approadi  to  the  bridge:  It 
gave  up  its  rights  In  Greenup  and  Scott 
streets,  and  also  snrrendered  to  the  dty  the 
piece  of  land  which  it  owned.  The  dty  has 
takoi  possession  of  the  land  and  enjoys  all 
the  frolts  of  the  contract  This  Is  not  such 
a  frandilsa  as  could  be  advertised  and  sdd 
to  the  highest  and  best  bidder;  for  no  one 
would  want  a  street  railway  frandilse  run- 
ning two  squares  tm  Ooort  street  and  one 
square  on  Park  avenue.  The  purpose  ot  tbe 
council  was  to  get  the  trades  removed  from 
Oreenup  and  Scott  streets,  and  to  get  the 
strip  of  ground  so  that  Court  street  could  be 
widened.  This  could  not  have  been  gotten 
txvm  any  bidder  at  a  public  sale.  It  could 
only  be  gotten  by  a  contract  with  the  street 
railway  company.  The  title  to  tbe  streets 
Is  in  the  dty.  The  dty  has  diai^  of  its 
streets.  .It  has  authority  to  open,  widen,  and 
Btraf^ten,  change,  or  otherwise  improve  Its 
streets.  Ey.  St  f  8004  (Bossdl's  Bt  1 12U6). 
Uiuler  this  poww  before  the  adoption  of  the 
Constitution,  dearly  tiie  dty  had  authority 
to.  straighten  a  street  by  sdling  a  part  of  It 
to  an  abutting  landowner,  and  getting  from 
him  other  land,  or  to  make  any  other  trade 
1^  whidi  the  streSt  would  be  made  more 
uniform  not  preventing  Its  tree  use  by  the 
public.  28  Gyc.  624.  Tbe  city  here  was  con- 
fronted with  a  condition  which  the  interest 
of  the  dty  and  the  travding  public  demand- 
ed should  be  dianged.  By  ths  agreemmt 
made  with  the  street  railway  company  the  lo- 
cation of  the  tracks  was  simply  shifted  from 
one  position  to  another  to  advance  the  Inter- 
ett  of  the  dty.  No  franddse  wu  granted; 
nothing  was  added  to  the  powers  of  the  street 
railway  oompany.    Only  the  ronto  al<»ig 

Digitized  by  GooqIc 


846 


124  SOUTHWESTERN  REPORTER. 


whldi  llie  can  shoold  nm  wu  dlgbtly  al- 
tered. 

Section  164  of  the  Constttntlon  was  not  In* 
tended  to  take  away  from  tbe  mnniclpalitles 
of  the  state  power  to  make  changes  like  this 
required  by  the  Increased  po[nilatton  of  the 
city  or  altwed  conditions.  It  was  a  mere 
modification  in  a  detail  of  the  execution  of 
an  existing  franchise  analoKotts  to  the  re- 
moval of  trades  from  one  side  of  a  street  to 
another.  Section  164  of  the  Constltotlon  re- 
lates to  tbe  granting  ot  franchises.  It  was 
not  Intended  to  tie  the  hands  of  the  dty  au- 
thorities BS  to  the  mere  details  ct  necntlng 
a  franchise  already  granted.  Both  parties 
here  acted  In  perfect  good  falUL  Then  was 
no  iHirpose  to  grant  any  new  franidiise  to  the 
street  nllway  OHnpany.  The  only  purpose 
was  to  adjust  aa  old  franchise  to  the  present 
needs.  Of  course,  section  164  of  the  Ooiutttu- 
tlon  most  not  be  evaded.  If  It  was  made  to 
appear  that  an  arrangemoit  like  this  had 
been  made  In  evulon  of  the  constitutional 
provision,  or  to  accfHnpllsh  by  Indirection 
the  granting  of  a  frandilse,  we  should  look 
through  the  mere  form  at  the  substance,  and 
declare  the  transaction  void;  but,  where  noth- 
ing of  this  sort  aniears,  the  coundl  may 
obtain  by  contract  a  mbdlflcatlon  of  extotlng 
franchises  In  the  mere  details  of  their  encii- 
tlim  when  the  Interest  of  the  city  so  requires. 
In  such  cases  the  validity  of  the  transaction 
wUl  depend  on  whether  the  real  purpose  of 
the  parties  was  to  grant  a  franchise  or  simply 
to  obtain  a  modification  In  tbe  esxemae  of  an 
existing  franchise.  We  think  that  tbe  latter 
Is  dearly  the  case  her&  Tba  tradca  could  not 
have  been  put  on  Court  avenue  and  Park 
place  before  these  streets  were  opened  and 
widened.  If  the  dty  had  acquired  mily  a 
strip  of  ground  along  the  route  now  occuftfed 
by  tbe  street  railway  tracks  and  had  by  con- 
tract with  the  compai^  bad  it  to  move  its 
tracks  to  this  strip,  and  thus  relieve  Greenup 
and  Scott  streets,  by  no  sort  of  reasoning 
could  It  be  maintained  that  this  was  the 
granting  of  a  new  or  additional  franchise  to 
the  street  raHway  company.  And,  when  in- 
stead of  acquiring  merdy  a  atrip,  the  dty 
opened  and  widened  the  streets  and  thus 
brou^t  about  the  same  resnlt  the  real  nature 
of  tbe  transaction  was  in  substance  the  same. 

Jndgm^t  afllrmed. 

OARROIXk  J.  (dissenting,  I  consider  the 
question  Invdved  In  this  case  of  snffldent 
Importance  to  justify  me  in  stating  the  rea- 
sons why  I  do  not  concur  in  the  (^itailon 
haiuled  down  hy  a  majority  of  the  court 
I  rest  my  lUssent  npon  the  following  grounds: 

(1)  When  a  dty  or  oth«  mnnldpallty  gives 
to  a  public  sravice  corporaUon,  exc^t  a 
trunk  railway,  the  right  to  permanently  use 
and  occiqiy  a  street,  highway,  or  other  public 
place,  It  la  the  granting  of  a  franchise  <a 
privilege  vrithln  tbe  meaning  of  section  164 
of  the  OonBtltnti<m,  reading:  "No  county, 
dty,  town,  taxing  district  or  other  munid- 


palt^  diaU  be  autliorlsed  or  permitted  to 
grant  any  frandilse  or  privilege  or  make 
any  contract  in  r^wence  therrto^  for  a  term 
exceeding  twenty  years.  Btfore  granting 
such  franchise  or  privilege  for  a  term  of 
years,  sndt  munidpality  shall  first,  after  doe 
advMTtlaement,  recdve  bids  therefor  pnblldy, 
and  award  the  same  to  the  highest  and  best 
bidder;  but  It  sbaU  have  the  right  to  reject 
any  or  all  bids.  This  section  shall  not  applj 
to  a  trunk  railway." 

(2)  It  is  wholly  Immaterial  whether  the 
frandilse  or  privilege  Is  of  much  or  Uttle 
value  to  the  corporation,  or  whethw  llie  use 
and  occupation  undw  It  extends  over  a  small 
or  a  large  portion  of  the  street  highway, 
or  public  place,  or  whether  tbe  dty  or  other 
munidpality  or  Ita  people  solfer  injury,  la«^ 
or  disadvantage  or  dwive  benefit  or  gain 
from  the  granting  of  the  francldse  w  privi- 
lege: 

(3)  When  a  franchise  Is  granted  to  use  and 
occupy  a  particular  street,  highway,  or  place, 
the  grantee  cannot  under  this  grant  use  or 
occupy  any  other  street,  highway,  or  place 
In  the  city  or  municipality  without  first  ob- 
taining the  right  so  to  do  In  the  manner  pro- 
vided In  the  Constitution. 

(4)  If  a  dty  or  other  munidpality  under- 
takes to  grant  a  franchise  or  privilege  except 
In  the  manner  pointed  out  in  the  section  of 
the  Constitution  mentioned,  Its  action  Is  void, 
and  the  corporation  using  and  occupying  the 
street,  highway,  or  public  place  is  a  tres- 
passer, and  any  dtlzen  and  taxpayer  of  the 
city  or  municipality  has  the  right  to  directly 
bring  an  action  to  oust  the  trespasser  from 
Its  unlawful  use  and  occupancy. 

(5)  This  constitutional  provision  Is  man- 
datory, and  its  provisions  cannot  be  evaded 
or  dlsr^arded  In  any  material  partlcnlar. 

These  prop(mitlons  have  been  sustained  by 
this  court  in  many  cases.  Thus  In  Nicholas- 
viUe  Water  Co.  v.  Board  of  Goondlmea  of 
the  Town  of  NlcholasvUle,  36  S.  W.  549,  38 
S.  W.  430,  18  Ky.  I^w  ReiL  092— and  which 
Is  by  the  way  the  first  case  constmlng  this 
section-— the  court  said:  "The  grant  of  the 
franchise  of  the  town  of  NlcholasvUle  to  the 
Kentucky  Water,  Heating  &  Illnminatlng 
Company,  in  June,  1892,  may  be  treated  as 
void,  because  of  the  failure  of  the  munid- 
pality to  receive  bids  publicly  after  due  ad> 
vertisemmt  as  provided  to  sectliHi  164  of  the 
Constitution." 

In  City  of  Somerset  v.  Smith,  105  Ky.  678. 
40  S.  W.  4S6,  the  attempt  was  made  lo  1807 
to  grant  a  franchise  to  an  electric  11^  and 
power  company  for  the  period  of  20  years 
beginning  In  1900:  Tbe  court  said:  "It  la 
contatded  that  this  contract  Is  void,  because 
in  conflict  with  this  omstltntlonal  prorUon. 
In  this  we  concur.  The  franchise  or  ivivilege 
Is  said  to  be  for  only  twoity  ^is  fram  its 
beginning,  and  that  it  begins  when  th«  pres- 
eait  contract  expires  or  is  terminated.  The 
present  ctmtract  expires  In  1000^  and  al- 
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thongb  It  Is  prorlded  that  this  prlvUe^  or 
francbise  may  begin  before  that  date,  and 
then  extend  only  twenty  years,  yet  the  con- 
tract made  Is  for  more  than  twenty  years, 
as  it  did  not  begin  on  the  day  of  the  ratifica- 
tion of  the  contract,  but  it  Is  expressly  post- 
poned to  some  future  dat»;  Whatever  may 
be  said  about  the  franchise,  this  Is  certainly 
a  contract  In  reference  to  a  franchise  and 
the  term  contracted  for  exceeds  the  consti- 
tutional limit** 

In  Cl^  of  ProTldence  t.  Providence  Elec- 
tric Ught  Oo^  122  Ey.  237,  01  S.  W.  664, 
it  was  said  in  speaking  of  section  164  of  the 
ConsUtatlon:  "This  section  is  mandatory 
and  no  contract  made  in  violation  of  its  pro- 
visions can  be  enforced.  Nor  can  any  fran- 
chise or  privily  be  granted  without  a  com- 
pliance with  its  requirements."  To  tbe  same 
effect  Is  Monarch  v.  Owensboio  City  By.  Co., 
119  Ky.  938,  85  S.  W.  193;  Keith  v.  Jobn- 
Bon.  109  Kj.  421,  59  B.  W.  487. 

In  Merchants'  Police  &  District  TeL  Go. 
V.  atlsens'  Tel.  Co.,  123  Ey.  90,  93  8.  W. 
642,  29  Ky.  Law  Rep.  512,  the  facte  were 
these  :  The  appellee  owned  a  legal  fran- 
chise to  operate  a  telephone  plant  in  the  city 
of  Covington.  The  appellant,  although  us- 
ing the  streets  of  the  city  by  permission  of 
the  council  under  an  ordinance,  did  not  ob- 
tain a  franchise  in  the  manner  pointed  out 
in  the  Constitution.  The  appellee  brought 
a  suit  against  the  appellant  to  enjoin  It  from 
the  use  of  the  streets.  The  lower  court 
granted  the  relief  sought,  and  this  court  In 
affirming  the  Judgment  said:  "Therefore 
any  effort  or  act  of  the  council  In  granting 
a  franchise  or  privilege  contrary  to  this  sec- 
tion (164)  of  the  Constitution  is  absolutely 
void,  and  confers  no  right  wbatev^  upon 
the  party  securing  the  grant.  •  •  •  In 
our  opinion  appellant  did  operate  Its  tele- 
phone without  authority  of  law,  and  the  at- 
tempted grant  to  It  by  the  council  Is  void 
and  conferred  no  right  whatever  upon  It 
*  *  *  It  is  conceded  that  appellee  is  a 
citizen  and  taxpayer  of  the  city,  and  In  our 
opinion  as  such  it  should  have  the  right  by 
action  to  prevent  the  further  continuance  of 
the  vFTong  perpetrated  by  the  council  of  that 
city  In  granting  illegally  the  franchise  to  ap- 
pellee by  stopping  It  from  the  further  exer- 
cise of  its  pretended  rights  thereunder.  The 
appellee  Is  interested  with  ail  citizens  in 
saving  the  city  from  loss  of  Its  revenues  by 
the  Illegal  gift  of  valuable  franchises  which 
If  sold  legally  would  increase  the  revenues 
and  thereby  lessen  the  taxes  of  appellee  and 
all  citizens  in  the  city." 

In  HUllard  v.  Fetter  Lighting  &  Heating 
Co.,  127  Ky.  95,  105  S.  W.  115,  81  Ky.  Law 
Rep.  1330,  It  la  said:  "Municipal  authori- 
ties cannot  grant  a  franchise  or  privilege  for 
a  use  intended  to  be  permanent  except  in 
the  manner  pointed  out  in  section  164  of 
the  Conatitutlon.  Nor  can  this  section  be 
evaded  or  Its  purpose  nulllfled  by  making 


the  grant  for  an  indefinite  period  or  for  less 
than  a' term  of  years  or  by  any  other  scheme 
or  device." 

In  Frankfort  Telephone  Company  t.  Board 
ot  Conncllmen  of  Frankfort,  125  Ky.  5%  100 
S.  W.  810,  30  Ky.  Law  Bep.  886,  the  tele- 
phone company  was  opwatlng  In  the  eltj 
under  an  wdinance  giving  It  the  right  so 
to  d(^  bnt  not  nnOer  a  franchise  obtained 
under  section  164.  It  brongbt  an  action  to 
enjoin  the  council  from  regulating  Its  char- 
ges. The  lower  court  dismissed  Its  petition, 
and  In  aflSrmlng  that  Judgment  we  said: 
"The  ftramers  of  ttie  Constitution  Intended 
by  section  164  to  take  it  ont  of  ttie  power  of 
munldpalltleB  to  give  away  franchises  to  do 
business  within  their  boundaries."  And  In 
concluding  the  opinion,  the  court  said:  "It 
resnlts  that  appellant  has  no  franchise  from 
the  city  of  Frankfort  and  this  being  so  It 
cannot  be  heard  to  complain  that  there  haa 
bem  established  a  rate  of  telepbone  charges 
which  prohibited  It  from  doing  business 
therein." 

In  East  Tennessee  Telephone  Company  v. 
Anderson  County  Tdephone  Company,  115 
Ky.  488.  74  8.  W.  218,  24  Ky.  Law  Rep.  2868, 
the  Anderson  Telephone  Company  sued  the 
East  Tennessee  Telephone  Company  upon  an 
Injunction  bond  to  recover  damages  for  Its 
unsuccessful  attempt  to  prevent  It  from  ex- 
ercising an  alleged  franchise  it  had  obtain- 
ed to  do  business  In  the  city  of  Lawrence- 
burg;  but  the  court  held  that,  as  the  Ander- 
son County  Telephone  Company  had  never 
obtained  In  the  proper  way  the  right  to  the 
use  of  the  streets  of  the  city,  it  was  a 
mere  trespasser  and  could  not  sue  and  re- 
cover damages  for  interference  with  Its 
rights,  as  It  had  no  rights.  To  the  same  ef- 
fect Is  Rough  River  Telephone  Go.  v.  Cum- 
berland Telephone  Co.,  119  Ky.  470,  84  S. 
W.  517,  27  Ky.  Law  Etep.  82;  Rural  Home 
Telephone  Co.  v.  Kentucky  &  Indiana  Tele- 
phone Co.,  128  Ky.  209,  107  B.  W.  787,  32 
Ky.  Law  Rep.  1068;  Maraman  v.  Ohio  Val- 
ley Telephone  Co.,  76  S.  W.  398,  25  Ky.  Law 
Rep.  784.  In  these  four  last-named  cases, 
section  164  of  the  Constitution  was  not  In- 
volved- They  are  only  dted  for  the  pur- 
pose of  Illustrating  that  the  occupation  of 
a  street  by  a  public  service  corporation  that 
has  not  obtained  in  «  1^1  way  the  right  to 
occupy  them  Is  a  trespass.  A  citizen  and 
taxpayer  has  pie  right  to  enjoin  an  unlaw- 
ful exercise  of  power  by  municipal  authori- 
ties where  the  attempt  is  made  to  grant 
rights,  privileges,  or  franchises  injurious  to 
the  taxpayer  without  authority  so  to  do^ 
Dyer  v.  City  of  Newport,  123  Ky.  203,  94  S. 
W.  25,  29  Ky.  Law  Rep.  656;  Keith  v.  John- 
son, 109  Ky.  421.  59  S.  W.  487,  22  Ky.  Law 
Rep.  947;  HUliard  v.  Fetter  Lighting  & 
Heating  Co.,  127  Ky.  96,  106  S.  W.  115,  81 
Ky.  Law  Rep.  1380;  Roberts  v.  Louisville, 
92  Ky.  97,  17  8.  W.  216,  13  Ky.  Law  Rep. 
406,  844;  Dillon  on  Municipal  Corporations, 
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I  814;  aty  Item  Printing  Oa  v.  New  Or- 
leans, 61  La.  Ann.  713,  25  South.  818;  Col- 
lins T.  DaTlB.  67  Iowa.  256,  10  N.  W.  643; 
Adamaon  t.  Union  Rj.  Co.,  74  Hun  (N.  Y.) 
8,  26  N.  Y.  Snpp.  136;  Mayor  and  City  Coun- 
CU  of  Baltimore  t.  GUI,  31  Md.  375;  28  Cyc. 
p.  1734. 

Keeping  In  mind  these  opinions  of  this 
court,  and  applying  the  principles  so  often 
declared  to  the  facts  of  this  case,  it  seems 
plain  that  when  the  city  council  by  the  mere 
enactment  of  an  ordinance  granted  the  street 
railway  company  a  right  to  use  and  occupy 
Park  place  and  Court  avenue.  Its  action  was 
without  authority,  and  the  occupation  of  this 
street  and  public  place  by  the  company  a 
trespass.  There  is  no  pretense  of  any  sort 
or  character  in  either  brief  or  record  that 
tnuler  any  franchise  previously  granted  in 
pursnance  of  the  Constitution  the  railway 
company  had  the  right  to  go  upon  or  occnpy 
any  part  of  Park  place  or  Oourt  avenue. 

It  is  said,  however.  In  the  (pinion,  that 
the  purpose  of  the  dty  tn  autborlalng  the 
railway  ctKnpany  to  occni^  Park  lAaoe  and 
Court  avenue  was  not  the  granting  of  a 
frandilBe  but  merdy  tlie  right  to  relocate  the 
tracks  of  the  company  for  the  benefit  of  the 
city  and  the  public,  and  Oiat  the  council  had 
the  poww  by  ordinance  to  authorize  this 
changa  t  do  not  know  whether  the  city  In- 
tended to  grant  a  franchise  w  not  vbea  it 
authorised  the  oociqiatlon  ot  ttese  streets, 
but  I  do  know  that  ttiolr  occupatlcm  Is  a 
frandilse  within  the  meaning  of  the  Consti- 
tution. The  fact  that  the  company  paid  to 
the  council  a  ctnislderatlon  for  permission 
to  diange  its  tracks  from  one  street  to  an- 
ottieri  or  that  the  parties  acted  tn  good  faith, 
Is  not  entitled  to  any  weight  In  di^KWlng  of 
the  question  presented.  The  suggestion  In  the 
opinion  that  a  franchise  for  the  use  of  Park 
place  and  Court  avenue  could  not  be  sold  to 
any  other  street  railway  company,  I  am  not 
prepared  to  answer.  There  Is  nothing  what- 
ever In  the  record  bearing  upon  the  question. 
The  record  does  not  show  how  IcMig  Court 
avenue  Is,  or  how  much  of  Park  place  the 
tracks  of  the  railway  company  occupy,  or 
whether  or  not  this  place  or  street  Is  of  much 
or  little  value  for  railway  purposes,  or  wheth- 
er or  not  a  franchise  may  be  sold  for  the  use 
of  either  of  them.  But  It  does  show  that  they 
are  permanently  occupied  and  used  by  the 
tracks  of  the  company,  and  this  is  all  that 
Is  necessary  to  constitute  a  franchise  or  priv- 
ilege. 

I  do  not  controvert  the  proposition  that  It 
a  franchise  is  purchased  to  use  several  or  any 
number  of  streets,  and  all  of  them  are  not 
occupied  Immediately,  that  the  grantee  may 
change  Its  tracks  from  one  street  to  another 
upon  which  It  has  a  franchise,  but  that  ques- 
tion is  not  here  as  it  is  admitted  that  the 
railway  company  never  had  a  franchise  to 


use  or  occupy  Pai^  place  or  Court  avenna 
Under  the  majority  opinion,  a  public  service 
corporatltm  may  obtain  a  franchise  to  use 
one  street,  and  then  for  such  conslderatiOQ 
as  the  council  will  accept,  get  from  It  the 
right  to  use  any  other  streets  that  it  de- 
sires. Hereafter,  whoi  such  a  corporation — 
to  illustrate — desires  to  obtain  the  right  to 
use  "A"  street  without  buying  It  at  a  public 
sale  made  to  the  hitbest  and  best  biddv  aft- 
er due  advertisement.  It  may  obtain  undtf 
the  Constitution  a  franchise  to  use  "B"  street 
and  then  trade  its  right  to  use  "B"  street  with 
the  council  for  the  r^t  to  use  "A"  street 
This  Is  precisely  what  was  done  in  this  case. 
If  the  Constitution  is  to  have  the  construc- 
tion given  to  It  by  the  opinion,  then  all  we 
have  written  about  the  value  of  this  sectloa 
and  its  beneficial  purposes,  and  all  that  we 
have  said  about  Its  provisions  being  manda- 
tory, count  for  nothing. 
Chief  Justice  NUNN  Joins  In  this  dissent 
Judge  O'REAB  concurs  In  the  views  ei- 
pressed  In  this  dissent,  exc^t  the  fourth 
proposition  discussed.  In  his  view  the  city 
council  still  has  the  right  to  expose  the  fran* 
chise  to  sale  as  provided  In  the  Constitution, 
and  ought  to  do  so.  In  this  way  the  occup- 
ancy of  the  street  may  be  legalised.  In  this 
state  the  power  to  grant  right  of  way  In  the 
streets  of  a  city  Is  wholly  in  the  coundL 
The  owner  of  the  abutting  property,  much 
less  the  taxpayer,  has  no  right  to  Interfere 
SO  long  as  he  suffers  no  peculiar  damage  in 
the  matter  of  location.  Tlie  only  thing  the 
Constitution  requires  la  that  the  dty  shall 
sell  the  right.  Not  having  dcme  bo  the  rraw 
dy  of  the  complaining  taxpayer  la  a  man* 
damns  against  the  city  coun^  to  cooipd  It 
to  comiOy  with  the  provMon  of  the  Consth 
tutl<m.  But  he  has  not  the  ri^t  alone  to  saa 
to  oust  the  street  car  company  as  a  trespass- 
er, any  more  than  he  would  have  the  right 
to  sue  any  otliar  treqiasser  upon  public  pmp- 
erty.  If  the  council  refused  to  ao^  or  wu 
80  complicated  in  its  relation  to  the  railway 
company  as  ^t  it  ooold  not  act  Impartially, 
then  and  then  only  the  taxpayer  conM  sae  in 
his  own  name,  but  in  behalf  of  the  iHtr- 

In  this  view  of  the  matter,  Judge  0*B£AB 
thinks  the  Judgment  should  be  affirmed. 


KREKEL  T.  GUENZIiER'S  ADM'B  «t  sL 
(Court  of  Appeals  of  Kentudv-  Feb.  4,  IftlO) 
Partition  (|  !(»•)— Sam  —  Title  or  Pus- 

OHASSB. 

Where  the  record  In  partltlw  ot  a  dec*' 
dent's  land  made  a  prima  facie  showfog  that 
all  the  heirs  of  decedent  were  properly  mM» 

Srties,  the  parchaser  at  the  sale  may  not  re- 
He  to  take  title  on  the  groand  that  It  does  not 
coQcluBively  appear  from  the  record  that  all  ti» 
heirs  were  parties  to  the  suit,  in  the  abseoc*  of 
Bome  BbowiDg  by  hbn  tliat  there  wne  oOer 
heirs  not  joined. 

[Ed.  Note.— For  other  cases,  see  PaititiMi, 
Cent  Dig.  H  S8D-390;  Dee.  Dig.  I  1(».*J 
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Appeal  from  Ctrcnlt  Ooiirt,  Jeffenon  Coun- 
ty, Chancery  Branch.  First  Dirlskm. 

"Not  to  be  offlciBlly  reported." 

Partition  between  the  heirs  of  George 
Cuenzler,  deceased.  From  an  order  overrul- 
ing objections  of  the  purchaser  of  the  prop- 
erty, John  E.  Krekel,  to  the  report  of  sale 
and  conflrmlDg  the  sale,  he  appeals.  Af- 
firmed. 

Thomas  A.  Barker,  for  appellant  A.  M. 
Marret,  for  appelleea. 

>'UXN,  C.  J.  Thto  action  was  Instituted 
under  section  490  of  tbe  Civil  Code  of  Prac- 
tice to  sell  a  piece  of  real  estate  situated  in 
tlie  city  of  Louisville,  Ky.,  on  Market  street, 
near  where  Twenty-First  street  crosses  It. 
Tbe  piece  of  land  has  a  25-foot  front  and  Is 
105  feet  deep.  Tbe  property  was  sold  by  an 
order  of  court,  and  appellant  purchased  it  at 
tbe  price  of  f2.080.  He  afterwards  conclud- 
ed that  he  could  not  get  a  good  title  on  ac- 
count of  some  defects  In  the  proceedings  un- 
<ler  which  It  was  sold,  and  filed  exceptions 
to  the  report  of  sale,  which  were  overruled 
and  the  sale  confirmed,  from  which  order  he 
appealed.  Tbe  exceptions  filed  by  appellant 
are  as  follows:  '*(!)  The  nonresident  known 
and  unluowh  defendants  are  not  before  the 
court  by  warning  order,  service  of  process, 
or  answer.  (2)  No  warning  order  attorney 
was  ever  appointed  for  the  nonresident  de- 
fendants. (3)  There  la  no  proof  that  the 
pa.rties  mentioned  In  the  amended  answer 
and  cross-petition  of  Friedrlcke  Kochendorf- 
fer  et  al.  t.  Alphonse  Marrett  et  al.,  and  In 
otber  pleadings  are  the  only  heirs  of  Oeorge 
Guenzler,  deceased,  or  that  the  heirs  of 
George  Guenzler  dying  subsequent  to  his 
[leath  died  testate  or  Intestate."  It  is  con- 
-eded  that  the  first  two  exceptions  are  with- 
out merit,  as  the  record  was  found  after  the 
exceptions  were  filed  which  disclosed  the 
Tact  that  the  nonresidents,  known  and  un- 
;±.nowii,  were  before  tbe  court  by  warning 
:>rder.  and  a  report  was  filed  by  tbe  attorney 
appointed  to  defend  for  them.  Therefore 
appellant's  counsel  asks  for  a  reversal  for 
:be  reason  stated  in  the  third  exception,  on- 
y.  A  sale  of  this  property  was  sought  upon 
be  ground  that  the  parties  owned  a  vested 
nterest  therein,  that  tbey  were  In  possession 
>f  it,  that  it  could  not  tie  divided  without 
iiaterialty  Impairing  Its  value,  and  that  the 
(bare  of  each  owner  wu  worth  less  than 
JIOO. 

One  Geo.  Guenzler  died  testate  in  the 
nontb  of  February,  1870,  the  owner  of  this 
property-  By  bis  will  be  devised  all  of  bis 
property  to  his  wife,  Johanna  Guenzler,  pro- 
'  ided  she  remained  bis  widow,  and  upon  her 
leatb  It  should  be  equally  divided  among  bis 
lEkd  ber  heirs.  Jolianna  Guenzler  died  lu 
vily,  1896,  without  having  married.  No  chll- 
tren  were  ever  bom  to  George  and  Johauna 
Suenzler,  and  their  parents  died  before  they 
ild  ;  conseqnently,  their  brothers  and  sisters 
124S.W.-B4 


and  their  descendants.  If  ther  had  ui7»  lire 
heirs  to  the  property.  Some  eight  or  ten 
years  before  tbe  Judgment  was  rendered  In 
this  action,  this  proceeding  was  Instituted 
by  a  few  of  the  alleged  brothers  and  sisters 
and  their  descendants,  against  several  oth* 
era,  who  were  alleged  to  be  heirs  of  George 
and  Johanna  Guenzler.  It  was  alleged  in  tbe 
petition  that  the  plaintiffs  and  defendants 
were  the  only  heirs,  and  a  sale  of  the  prop- 
erty was  asked  for  the  purpose  mraitloned. 
Some  time  after  this  an  amended  petition 
was  filed  which  set  up  other  heirs,  and  tbns 
amendments  and  answers  continued  to  be 
filed  until  finally  Friedrlcke  Kochendorffer 
and  her  husband  filed  an  amended  answer, 
counterclaim,  and  cross-petition.  In  which  tliey 
gave  the  family  history  of  the  parents  and 
descendants  of  George  and  Johanna  Guenz- 
ler, and  gave  the  names  of  over  a  hundred 
who  were  Interested  In  the  property  soogbt 
to  be  sold.  They  alleged  that  this  family 
history  and  pedigree  were  obtained  from  the 
Royal  Evangelical  Parochial  ofiSce  in  Biber- 
ach  near  Heilbronn  In  the  Kingdom  of  Wurt- 
temberg,  an  ofllce  which  keeps  according 
to  the  law  of  Wurttemberg  the  register  of 
births,  marriages,  and  deaths,  and  issues  al>- 
stracta  therefrom  In  the  form  of  pedigrees, 
which  they  file  as  a  part  of  their  pleading. 
All  the  parties  In  interest  appear  to  have 
agreed  that  tbls  record  correctly  stated  the 
names  of  all  tbe  persons  who  owned  Inter- 
ests In  tbe  property  sought  to  be  sold.  Spme 
of  them  resided  in  the  city  of  Louisville,  but 
most  of  them  resided  In  German7t  Australia* 
and  otber  countries. 

Appellant's  only  contention  Is  that  there  Is 
no  proof  showing  that  tbe  parties  before  the 
court  are  the  only  heirs  of  George  and  Jo- 
hanna Guenzler.  It  would  be  almost  Impos- 
sible to  introduce  proof  to  sbow  the  heirship 
In  a  case  like  this  any  better  than  Is  done 
by  the  pleadings  and  exhibits  in  tbls  case. 
Tbe  Judgment  entered  was  agreed  to,  and, 
although  appellant  contends  that  the  orig- 
lual  petition  alleges  that  tbe  testator  left  no 
other  heirs  than  those  therein  named,  every 
pleading  filed  subsequent  thereto  makes  the 
allegation  that  he  did  leave  other  heirs,  and 
these  subsequeut  pleadings  were  not  trav- 
ersed, and  must,  therefore,  he  considered  as 
confessed.  While  it  is  true  that  tbe  abstract 
furnished  by  the  office  of  the  Royal  Evangel- 
ical Parocbial  In  Hlberach  near  Heilbronn  In 
the  Kingdom  of  Wurttemberg  Is  not  conclu- 
sive of  all  marriages,  birtbs,  and  deaths  of 
tbe  Guenzler  family,  and  could  be  rebutted, 
yet  it  was  uot  done,  and.  as  It  was  agreed  to 
by  all  the  parties  in  interest,  something  over 
100  of  them,  it  Is  reasonable  to  presume  that 
It  Is  true. 

The  case  of  Faustre  r.  Commonwealth,  92 
Ky.  34,  17  S.  W.  189,  13  Ky.  Law  Rep.  847, 
cited  by  appellant,  was  different  from  the 
case  at  bar;  It  was  a  criminal  proceeding. 
In  such  a  case  as  that,  the  evidence  must 
show  the  gnllt  of  the  accused  b^ond  a  rea- 
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Bonable  doabt.  In  onr  opinion  tbe  pleadings 
and  exblUts  filed  In  tbis  case  make  ont  a 
prima  fade  case  and  aathorlzed  tbe  Jndg- 
ment  of  tbe  lower  coart  See  tbe  case  of 
Hoicue  T.  Yeager,  107  Ky.  B82,  54  8.  W.  961, 
21  Ky.  Law  Rep.  1299. 

Appellnnt  whs  not  a  party  to  tbis  proceed- 
ing In  tbe  lower  court  antll  be  filed  his  ex- 
ceptions to  tbe  report  of  sale.  He  bought 
tbe  property,  and  therefore  baa  no  interest 
In  tbe  proceeds,  and  should  not  be  allowed 
to  set  the  sale  aside  withoat  proof  of  aome 
kind  showing  that  there  are  heirs  of  Gnen- 
zler  and  wife  who  were  not  made  parties  to 
the  action.  Tbla  dnty  devolved  upon  bim, 
and.  If  there  were  any,  he  failed  to  make  It 
known. 

For  these  reasons,  tbe  Judgment  of  the 
lower  court  is  affirmed. 


RELIANCE  TEXTILE  ft  DTE  WORKS  00. 

V.  WILLIAMS. 
(Court  of  Appeals  of  Keutnt^y.  Feb.  2,  1910.) 

BIasteb  and  Sbbvant  (§  205*)— Res  Ipsa  Lo- 
QUrruB— Appuoation  op  Rule. 

The  doctrine  of  tea  ipsa  loquitur  Is  only 
applicable  where  there  is  do  evidence  as  to 
what  put  in  motion  the  thing  that  caused  the 
Injury,  and  does  not  apply  where  the  evidence 
shows  that  the  fall  of  a  bale  of  cotton,  injuring 
plaintiff,  was  either  caused  by  a  fellow  laborer 

f lushing  it  over,  or  by  being  jarred  out  of  place 
n  tbe  hurry  and  confusioD  of  getting  down  and 
removing  tiers  of  the  bales. 

[Ed.  Note.— For  other  casu,  see  Master  and 
Servant.  CeoL  Dig.  |  881;  Dec  Dig.  1  265.*] 

"To  be  officially  r^rted." 
On  petition  for  rehearing.   Petition  over- 
ruled. 

For  *former  oplnltm,  see  122  S.  W.  207. 

BARKER,  J.  It  is  Insisted  by  counsel  for 
appellee  that  the  doctrine  of  res  Ipsa  loqui- 
tur should  be  applied  to  this  case.  But  this 
cannot  be,  as  there  is  evidence  showing  why 
the  bale  fell,  and  the  rule  of  res  Ipsa  loquitur 
is  only  applicable  when  there  Is  no  evidence 
OS  to  what  put  In  motion  the  thing  that  pro- 
duced the  injury,  and  the  cause  that  produc- 
ed It  Is  unexplained  or  unaccounted  for.  The 
appellee,  who  was  the  only  witness  In  his 
own  behalf  as  to  what  took  place  at  the  time 
of  the  accident,  testified  time  and  again  that 
he  did  not  know  what  caused  the  bale  to 
fall,  although  be  did  say  that  a  good  many 
fellow  laborers  were  at  the  time  hurriedly 
engaged  In  taking  down  and  removing  these 
bales,  and  be  did  not  know  whether  It  fell 
on  account  of  a  Jar,  or  some  one  pushed  it 
on  bim. 

It  Is  said  in  tbe  petition  for  rehearing  that 
the  statement  In  the  opinion  that  tbe  undis- 
puted evidence  was  that  Pox  pushed  the  bale 
over  that  struck  appellee  is  Inaccurate,  as 
appellee  testified  that  Fox  did  not  push  it 
over.    In  his  redirect  examination  appellee 


was  asked:  "Will  yon  please  tdl  tbe  Joij 
If.  Just  prior  to  the  time  yon  were  injonl 
be  [Fox]  was  standing  upon  a  bale,  vr: 
shoved  one  of  the  bales  over,  and  in  shofii; 
it  over  be  called  out,  *Ia  it  all  rigbt?'  « 
some  words  like  tliat?  A.  He  t&i."  b 
other  parts  of  bis  redirect  examinatioa  b 
said  that  on  bis  way  to  the  place  wbm 
was  when  the  bale  fell  on  him,  and  wb« 
about  26  feet  from  it,  be  passed  Fox, 
did  not  see  him  again  until  aft^  the  ta> 
fell.  He  was  asked:  "Yon  didn't  know  iz:- 
thing  about  what  occurred,  or  what  Fox  dtl 
after  you  passed  bim?  A.  I  never  seen  F<'i 
until  after  I  was  hurt — after  I  met  bis 
above  me  20  or  25  feet  -Q.  After  you  pasR>: 
bim  20  or  25  feet  from  tbis  bale,  yon  ner? 
saw  him  again  untU  after  yon  were  hnrr. 
Bitting  on  a  keg?  A.  Yes,  sir.  Q.  You  dec", 
know  where  be  was  during  that  time?  i- 
That  was  the  last  time  I  seen  him  there.  1 
noticed  be  was  with  a  lot  of  men  comini  t 
and  out  They  were  hurrying  them  m" 
But  be  stated  In  another  part  of  his  dlmt 
examination  that  Fox  did  not  throw  or  pis: 
tbe  bale  over,  and  this  question  and  aisve: 
were  overlooked  in  writing  the  opinion.  Bf. 
aside  from  this,  it  was  not  material  wbetber 
the  statement  of  Fox  and  others  that  Fa 
pushed  tbe  bale  over  was  contradicted  or  o-  ". 
as  It  Is  not  denied  that  the  bale  was 
to  fall  either  by  Fox  pushing  it  over,  « t*- 
Ing  Jarred  out  of  place  in  the  borry  andfc:- 
fusion  of  getting  the  bales  out 
Tbe  petition  for  rehearing  is  overroled. 


RICHARDS  V.  POTTER. 
(Court  of  Appeals  of  Kentucky.    Feb.  2, 191-" 

1.  Mines  ano  Minerau  Q  54*)  —  EsTins 

COKVETEO— MiKEBALS. 

Where  a  deed  of  land  does  not  liout  6- 
estate  conveyed,  there  being  no  resemtiaa 
exception  in  it,  it  embraces  all  minerals  tt«:^ 
under,  as  well  as  the  surface. 

[Dd.  Note.— For  other  cases,  8e«  ilion 
Minerals,  Cent  Dig.  fi  150;  Etec.  Dig.  {  51*, 

2.  Vendob  and  Pubchaser  (I  231*)  — Bo^* 
Fide  Fubchasers  —  Notice  —  Instbcxe-^ 
Not  Entitlbd  to  be  Recobded. 

Prior  to  the  enactment  in  April.  1S91  ' 
Ky.  St.  S  500  (Rassell's  St  {  2070).  pror.;  - 
that  any  contract  for  sale  of  land  or  anj  it^'^^ 
est  therein,  when  acknowledged  or  prond  t^* 
deeds  are  required  to  be,  may  be  recorded,  i^'^ 
that  the  record  of  such  contracti  shall  be  Bcl  ' 
thereof  to  all  persons,  bonds  for  title  to  1^- 
and  other  contracts  with  reference  to  iste»<^ 
therein  were  not  aathorixed  by  lav  to  *' 
knowledged  and  proved  as  deeds,  and  txaii  ' ' 
be  recorded,  and  hence  could  not  impart  bcl'-- 
to  subsequent  purehaseia. 

[Ed.  Note.— For  other  cases,  see  Vender  i:- 
Purchaaer,  Cent  Dig.  I  529;  I>ec.  Dig.  i  2:  * 

3.  Vkndob  ard  Pubcbasbb  a  239*)— 6«S' 
Fide  PaacHASEB— Pbiob  Boitd  fob  TmJ^ 

Under  the  rule  that  a  bona  fide  porcb&f' 
of  land  without  notice  of  any  equity  or  tit>  ~ 
favor  of  a  third  person  la  not  mtteettA  tkeK' 
a  purchaser  of  land  prior  to  tbe  enactmcBt  <: 
quch  statute,  nnder  a  deed  wlttioat  mems.'^ 
or  exceptions,  would  take  Uw  cos]  sod  Bisea^ 
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theratmder  In  the  absence  of  infonuatlon  or 
knowledge  of  the  equitable  claim  of  another  hold- 
ing a  prior  bond  for  title  to  the  minerals  on 
the  land,  before  he  parted  with  the  purchase 
price. 

[Ed.  Note.— For  other  eaaee,  aee  Vendor  and 
Pnrvhaser,  Cent  Dig.  I  586;  Dec.  Dig.  S  239.*J 

4.  Vkndoe  and  Pubchaseb  (I  244»)  — Bona 
Fide  Pubchaseb  ~  Kotice  of  Rights  or 
Thibd  Pebson— Evidence. 

Evidence  Tield  not  to  show  that  a  pordiaser 

of  land  had  notice  of  a  prior  sale  by  Us  grantor, 

by  an  nnrecordable  contract,  of  the  coal  ana 

rainenila  under  the  land. 
[Ed.  Note. — For  other  cases,  see  Vendor  and 

Purchaser,  Cent.  Dig.  H  609-611 ;  Dec  Dig.  f 

244.*] 

Appeal  from  Circuit  Court,  Letcher  County. 

"Not  to  be  officially  reported." 

Action  by  Isaac  Potter,  Sr.,  against  B.  K. 
Richards.  Jndgmrait  for  plaintiff,  and.  de-. 
fendant  appeals.  Affirmed. 

Sw  B.  Dlahman,  Dlsbman  As  DlslimBn,  and 
Geo.  L  Neol,  for  appellant  Salyer  ft  Baker, 
for  appellee. 

NUNX,  C.  J.  Appellee  InsUtnted  this  ac- 
tion under  section  11,  Ky.  St  (Russell's  St 
1 14),  for  the  purpose  of  removing  an  alleged 
dead  from  bis  title  to  a  certain  survey  of 
land.  He  alleged  that  appellant  was  daim- 
ing  to  be  the  owner  of  the  coal  and  o^er 
minerals  under  the  land,  and  that  his  claim 
vras  without  right  thereto.  Appellant  con- 
tented himstif  in  his  first  answer  by  con- 
troverting the  affirmative  allegations  of  the 
petition  and  alleging  that  he  was  the  owner 
of  the  coal  and  other  minerals  under  the 
land  by  purchase  and  conveyance.  He  after- 
wards filed  an  amended  answer,  In  which  he 
alleged  that  although  his  conveyance  was 
of  later  date  than  appellee's.  It  was  execut- 
ed In  compliance  with  a  title  bond  which 
their  common  vendor,  James  Tontz,  had  ex- 
ecuted to  one  Horsely  in  the  year  1887,  which 
was  prior  to  the  conveyance  made  by  Tontz 
to  appellee.  He  further  alleged  that  appel- 
lee, when  he  purchased  the  land  In  contro- 
versy, knew  of  the  existence  of  this  title 
bond  executed  by  Tontz  to  Horsely.  Ap- 
pellee replied  to  this  answer  and  denied  spe- 
cifically all  the  affirmative  matter  in  It. 

Appellee  received  his  conveyance  from 
James  Tontz  In  the  month  of  May,  1889,  and 
immediately  took  possession  of  the  land  and 
held  it  from  that  date  to  the  trial  of  the  ac- 
tion. Appellee  also  alleged  that  the  convey- 
ance from  James  Tontz  to  appellant's  Im- 
mediate vendor,  Bright  for  the  coal  and 
other  minerals  under  the  land,  was  executed 
In  June,  1889,  a  month  after  his  conveyance, 
and  at  a  time  when  appellee  was  In  adverse 
possession  of  the  land,  claiming  it  as  his  own, 
and  therefore  the  deeds  from  Tontz  to  Bright 
and  from  Bright  to  appellant  were  cbamper- 
tous  and  void.  The  lower  court  adjudged 
these  deeds  champertons,  and  that  appellee 
bad  a  good  title  by  reason  of  bis  contlDuons, 


advene  poasMslon,  wtd  that  the  dalm  of  ap- 
pellant to  tbe  coal  and  etber  mlnerala  under 
the  land  was  DOt  valid.  The  conT^ance  from 
Tonti  to  app^ee  did  not  limit  tbe  estate 
conveyed ;  there  was  no  reservation  or  ex- 
ception of  any  kind  omtalned  In  it  It  was 
sucb  a  deed  as  would,  apparently,  ccmvey 
the  minerals  as  wtXl  as  tbe  surface,  and  by 
it  be  took  both,  tmlees  be  bad  at  that  time 
information  or  knowledge  of  the  equilable 
estate  in  Horsely  or  bis  assignee,  in  tbe  coal 
and  otbCT  minerals.  As  we  understand  tbe 
cas^  tiie  questions  ot  cbampoty  and  adverse 
posaessian  are  not  inv<flTCd.  ^ere  Is  no 
preteoae  that  aK>eUee  undertook  to  mine, 
any  of  tbe  minwals,  or  that  he  committed 
any  specially  overt  act  Indicating  that  be 
owned  the  minerals. 

In  the  case  of  Klncald  t.  UcGowan,  88  Ky. 
91,  4  S.  W.  802,  9  Ky.  lAW  Rep.  987, 13  L.  B. 
A.  289.  this  court  said:  "An  estate  In  fee  in 
land  carries  with  it  all  metals  and  mlnonls 
therennder,  unless  the  metals  and  minerals 
are  excepted  in  tbe  conveyance,  or  'have  be- 
fore beoi  severed  In  ownerahlp,  and  the  right 
thereto  vested  in  some  other  person.*  Tbe 
surface  and  tbe  metals  and  mlnwals  may  be 
distinct  property  from  each  other  by  sei^ 
arate  conveyances  from  Individaals.  Mln^ 
als  In  place  are  land.  Th^  are  subject  to 
conveyance.  The  surface  right  may  be  in 
one  man  and  the  mineral  right  In  another. 
Both  In  such  a  case  are  landowners.  They 
own  s^iarate  and  distinct  corporeal  heredita- 
ments." 

It  appears  from  the  record  that  Tontz  had, 
prior  to  appellee's  purchase,  by  some  kind 
of  a  writing,  conveyed  to  one  Horsely  the 
coal  and  other  minerals  under  this  land; 
but  the  writing  for  this  purpose,  under  the 
law  as  It  then  existed,  was  not  recordable, 
and  the  original  was  not  filed  as  evidence, 
nor  was  there  any  proof  Introduced  showing 
that  It  had  been  lost  or  destroyed.  However, 
what  was  asserted  to  be  a  copy  taken  from 
the  records  In  the  county  court  clerk's  office 
was  filed,  and  It  showed  that  Horsely  paid 
only  flO  at  the  time  It  was  executed,  but 
agreed  to  pay  the  balance,  50  cents  an  acre. 
This  writing  also  showed  that  the  purchase 
Included  the  coal  and  other  minerals  under 
150  acres  of  land.  The  conveyances  by  Touts 
to  Bright  and  from  Bright  to  appellant  con- 
veyed the  coal  and  other  minerals  under  on- 
ly 42  acres  of  land  owned  by  appellee.  It 
was  ahown  by  Tontz  that  Bright  paid  him 
the  purchase  price  at  the  time  of  the  convey- 
ance, which  was  after  the  conveyance  to  ap- 
pellee. 

Bonds  for  title  to  land,  and  other  contracts 
with  reference  to  Interests  therein,  were  not 
authorized  by  law  to  be  acknowledged  and 
proved  as  deeds  prior  to  April,  1893,  when 
section  500,  Ky.  St.  (Russell's  St.  S  2070),  was 
enacted.  That  section  la  as  follows:  "Any 
contract  for  the  sale  of  land,  or  any  Interest 
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tlieralii,  when  acknowledged  or  proren  u 
deede  an  required  to  be,  mar  be  recorded  In 
county  In  which  8a<^  lands  are  eltnatod. 
In  tbB  same  ofllce  and  booln  In  which  deeds 
are  recorded,  and  the  reontf  of  all  fluch  con- 
tract* ahall,  from  the  time  of  lodgli«  the 
■ame  tor  record,  be  notice  of  each  contracts 
to  all  persona."  Prior  to  the  enactment  of 
this  section,  and  In  the  cases  of  Lenunon  t. 
Brown,  4  E^bb,  308,  Hoom  Dodd,  1  A.  K. 
Harsh.  140,  and  Owlnga  v.  Jonlt,  2  A.  K. 
Marsh.  880,  this  court  held  that  a  bona  Bde 
purchaser  of  land  wlthoat  notice  of  any  equi- 
ty or  title  in  faTor  of  a  tiUrd  perscm  was 
not  affected  thereby.  Under  these  anthorl- 
ties,  it  results  that  appellee  was  entitled  to 
recover  In  this  action,  unless  he  bad  informa- 
tion or  knowledge  of  the  equitable  claim  of 
H<nrs61y  or  his  assignee  prior  to  the  time  he 
parted  with  the  purchase  price  for  the  land. 
If  be  had  no  such  notice,  he  was  an  Inno- 
cent purchaser,  and  as  such  Is  fiiTored  by 
the  law.  There  were  only  two  wltneasea  on 
tbls  question.  Yonts  testlfled  that  he  In- 
formed appellee  at  the  time  he  scdd  blm  the 
land  that  he  bad  prerionsly  sold  the  coal  and 
other  minerals  thereunder  to  Horsely.  This 
was  denied,  positively,  by  appellee,  who  fur- 
ther  testified  that  he  had  no  Informatlou  or 
knowledge  of  that  matter  from  any  source. 
This  being  the  state  of  the  evidence,  Tontz 
failed  to  show,  by  a  preponderance  thereof, 
that  appellee  had  notice  of  his  prior  sale  of 
the  coal  and  other  minerals,  and  the  court 
did  not  err  In  adjudging  appellee  entitled 
thereto. 

For  these  reasons,  the  Judgment  of  the 
lower  court  Is  affirmed. 


KBMTnCKY  SHOE)  MVQ.  CO.  T.  CABr 
RAWAT. 

(Court  of  Appeals  of  Kentacky.  Vtb.  4,  1910.) 

1.  JUDOHBNT  (I  199»)— JUDQlfEWT  NOTWITH- 
SIANDINa  VBBDICT— ACTION  FOB  WaONOrUL 

Dischabok. 

If  a  lenrant  wai  vroogfuUy  discharged,  he 
could  recover  oomlnsl  damagei  at  least,  thoi^ 
his  petition  tailed  to  allece  that  be  had  attempt- 
ed to  secure  other  employment  after  his  dis- 
charge, and  a  motion  for  Judgment,  notwith- 
BtaodioK  verdict,  waa  properly  denied,  especially 
where  the  defect  In  toe  petition  was  cared  by 
proof  that  he  had  made  such  effort,  and  by  the 
verdict. 

[Ed.  Note.— For  other  cases,  see  Judgment, 
Cent.  Dig.  SI  307-375;  Dec.  Dig.  S  199. •] 

2.  Masteb  and  Sebvant  (|  40*)— Action  vob 
'  Wbohos-ul  Discha bob— Evidence. 

In  an  action  by  a  servant  for  wrongful  dis- 
charge, evidence  held  to  support  a  finding  that 

FilatDtiff  was  employed  by  defendant,  through  its 
oreman,  to  woric  for  it  for  one  year  at  $15  a 
week  at  least,  but  that,  though  competent,  he 
was  dtacharged  before  the  expiration  of  the  term 
withotit  his  consent,  and  made  some  effort  to 
find  other  employment,  which  be  was  unable  to 
secure. 

[Bd.  'Note.— For  other  cases,  see  Master  and 
Servant.  Dec.  Dig.  I  40.*] 


8.  Plxadzno  0488*)— AonoN  worn  WmmmoL 

DISCHABGB— PUADINQ— DnVCIS  CUKKD  BT 

Pboof  and  Tebdict, 

Id  an  action  by  a  lervant  for  a  wrongfol 
discharge,  an  averment  of  the  petition,  "bat  fae 
has  not  been  able  to  <^>tain  employment  aft»r 
defendant's  violation  of  its  contract  with  him." 
while  not  technically  sufficient  as  an  avermeat 
that  plaintiff  made  any  effort  to  obtain  other 
employment  after  his  diachaige.  was  bnt  an  im- 
perfect allegation  which  the  pleader  apon  motioa 
to  make  more  specific  could  have  corrected,  and 
where  sndi  motion  was  not  made,  and  objediw 
to  testimony  of  plaintiff  as  to  his  efforts  to  se- 
cure employment,  was  not  placed  on  the  groond 
of  the  defective  allegation,  the  admiastbiUty  of 
the  evidence  of  sudi  efforts  was  not  error;  the 
defect  in  tht  petition  l>eing  cured  by  verdict 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  11  1451-1477 ;  Dec.  Dig.  i  433.*1 

4.  PuiADtNo  (i  43S*>— DErECTft— Cuni  bt  Yeb- 

DICT. 

A  petiti(Hi  or  answer  will  be  good  after  ver- 
dict if  it  contain  allegations  from  which  eveiy 
necessary  fact  may  be  clearly  inferred. 

[Ed.  Note.— For  other  eases,  see  Pleading; 
Gent  Dig.  H  1451-1477 ;  Dec.  Dig.  |  433.*] 

Appeal  from  Circuit  Court,  Lyon  Cbonty. 

"To  be  officially  reported." 

Action  by  D.  W.  Carraway  against  the 
Kentucky  Shoe  Manufacturing  Company. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals. AflOrmed. 

M.  P.  Mallwy  and  Edward  H.  James,  for 
appellant  Newton  W.  Utl^.  for  app^ee^ 

SETTLE,  J.  Appellee  sued  In  Oie  court 
below  to  recover  for  the  alleged  violatiui  of 
a  contract,  whereby,  it  is  claimed,  the  lat^ 
t^,  through  Its  aupointendent  Goodhue 
Jones,  employed  blm  to  work  for  It  a  year, 
beginning  Fet»iiary  1,  1908)  as  foreman  of 
the  lasting  department  of  its  shoe  mannfac- 
tozy  at  Eddyville,  Ky.,  at  the  price  of  $15 
per  week  during  the  montb  of  FdHnary, 
117.50  a  week  during  the  monOi  vt  Mardi, 
and  $20  p&t  week  the  remainder  of  the  year 
ending  Jammry  81,  1009.  It  Is  alleged  in 
the  petition  that  appellee,  on  February  1, 
1808^  enbered  In  good  falOi  upon  the  per- 
formance of  the  cmtract  in  accordance  with 
Its  terms  and  continued  in  aK>ellant*a  aerr- 
Ice  as  foreman  of  its  lasting  d^>artmrat  un- 
til March  7,  1908,  on  which  day  It.  without 
right,  discharged  hbn  from  Its  employment, 
only  paid  blm  for  bis  work  down  to  that 
time  at  the  rate  of  $15  jfer  week,  and  refua* 
ed  to  pay  him  any  more;  that  in  entering  ap- 
pellant's service  under  the  cfrntract  men- 
tioned "he  declined  offers  of  i^ofltaUe  em- 
ployment elsewhere,  bnt  has  not  beoi  able 
to  obtain  employment  after  defendant's  aatd 
violation  of  the  said  contract  with  him." 
The  appellant's  answer  contained  a  traverse 
of  the  averments  of  the  petition  and  specif- 
ically alleged  that  Goodhue  J<me8  had  no 
authority  from  appellant  to  make  the  alleged 
contract  relied  on  by  appellee,  and  did  not 
In  fact  do  so,  but  only  employed  him  for  an 
indefinite  time  and  with  the  ri^t  reserred 
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to  dischaice  him  at  Kay  time,  with  t>r  with- 
out caiis&  All  nflmnatlve  matter  In  .the  an- 
swer waa  controrerted  by  reply.  The  trial 
resulted  In  a  verdict  and  judgment  in  a^ 
pellee'B  ftivw  fw  9200.  Before  entry  of  Judg- 
ment appellant  mored  for  judgment  In  Its 
behalf  notwlthetandlng  the  Terdict,  but  the 
motifHi  was  orermled,  and  it  then  filed  mo- 
tion and  gnmnda  for  a  new  trial  which  was 
likewise  OTermled.  Ezcepttons  were  taken 
appelant  to  these  mlhigB  and  the  jndg- 
ment,  and  an  appeal  granted. 

The  motfam  tor  a  judgment  non  obstante 
veredicto  was  based  oa  the  claim  that  the 
petition  failed  to  allege  that  appellee  made 
any  effort  to  secure  other  employment  after 
bis  discharge,  and  that  such  failure  entitled 
appellant  to  a  judgmmt  on  the  pleadings. 
ManlteBtly,  this  cont<mtlon  Is  onsonnd,  for, 
If  It  be  conceded  that  the  petition  Is  defec- 
tlve  In  tiie  partlcalar  didinedt  appellant's  al> 
l^;ed  violation  of  the  contract  declared  on 
In  wTcmgfuIIy  dtodiarging  appellee  ttom  its 
service  before  the  expiration  of  the  period  of 
bis  employment,  all  of  which  Is  sufildently 
set  pot  In  the  petition,  entitled  him  to  nom- 
inal damages  In  any  event  Bo,  In  this  view 
of  the  case,  to  say  nothing  of  the  rule  that 
the  defect  In  the  petition  should  be  regarded 
as  cured  by  the  proof  and  verdict,  the  action 
of  file  court  In  overruling  the  motion  tor 'a 
judgment  non  obstante  was  not  enot. 

Though  apparmtly  more  numeroos.  the 
grounds  for  a  new  trial  contain  but  three 
complaints  of  error:  (1)  That  the  verdict  Is 
not  snpported  by  the  evidence;  that  In- 
competent  evidence  was  admitted  on  the  tri- 
al; (8)  that  the  jury  were  not  properly  In- 
Btmcted.  Our  examination  of  the  evidence 
found  In  the  record  compels  ns  to  reject  the 
first  ground  <tf  complaint  That  of  appellee 
atnmgly  conduced  to  inove  that  appdlanfs 
superintendent,  Goodhue  Jones,  had  author- 
Ity  to  cfmtract  with  appellee  as  allied  In 
tbe  petition,  and  that  he  did  employ  appellee 
u  forunan  of  the  lasting  department  of  ap- 
pellant's dioe  manufactory  for  the  time  and 
npon  the  terms  claimed  in  the  petition.  It  is 
true  that  Jones  in  his  deposition  denied  that 
appellee  was  employed  for  a  qradfled  time, 
and  stated  that  he  was  to  receive  only  flS 
per  welk  wldle  In  appellant's  service,  and 
that  be  (Jones)  had  the  right  to  discharge 
him  at  any  tlm^  yrt  he  admitted  tiiat  he 
employed  appellee  to  begin  work  F^iruary 
1,  1908,  and  that  he  had  authority  to  do  so. 
He  also  admitted  tiiat  appidlee  was  a  com- 
petent man  for  the  work  he  was  employed  to 
do,  and  that  when  he  (Jones)  quit  appellanf  a 
service,  which  was  some  time  In  Febmary, 
1906,  axvellee  was  still  at  work  tar  app^ant 
as  fOTeman  of  tbe  lasting  department  under 
the  contract  ot  emplo^nent  he  had  made 
with  Mm.  Jones  was  succeeded  as  snperin- 
tendeat  1^  Lesser,  who  disdiarged  amOllee 
from  apprilenfi  service  for  no  other  reasim 
than  tO!  give  the  position  to  another.  Both 
Jones  and  Lesaw  repeatedly  declared  appel- 


lee to  be  a  competent  and  skilled  man  while 
be  was  at  work  In  the  shoe  manufactory, 
which  declarations  were  made  to  the  wit- 
nesses Bmner,  Glenn,  and  Freer.  These  wit- 
nesses were  also  told,  in  dfect^  by  Jones^ 
that  he  had  employed  a];q;>ellee  for  a  year. 
This  was  denied  by  Jones  In  his  deposition 
when  asked  as  to  his  statements  to  Broner, 
Glenn,  and  Freer,  in  laying  the  foundation 
to  contradict  him  by  them;  this  testimony 
having  been  i>»mltted  to  go  to  tbe  jury  to 
affect  hlB  credibility.  In  brief  tbe  evidence 
for  both  appellant  and  appellee  was  condn- 
slve  of  the  facts  that  Jones  had  anthori^  to 
employ  appellee  even  for  a  year  and  to  agree 
with  the  latter  as  to  the  compensatlw  he 
was  to  be  paid  for  his  work,  and  that  appel- 
lee's dismissal  from  appellant's  service  was 
not  because  of  Incompetency,  inefflciem^t  or 
other  fault  of  hla. 

Tbe  evidence  was  conflicting  only  In  re- 
spect to  the  terms  of  tho  «mtract  between 
Jones  and  appellee  as  to  the  letter's  emifloy- 
ment  niey  being  the  cmly  witnesses  on  that 
point,  the  jury  had  to  accept  the  testimony 
of  one  of  them,  and  tiie  tact  that  Jones  was 
largely  discredited  by  the  testimony  of  Bru- 
nw,  Olom,  and  Freer  doiriitless  led  to  the 
jnry^  acceptance  of  app^leO's  vraatcm  of 
the  contract ;  hence  they  found  that  his  em^ 
ployment  was  for  a  year's  servtee  to  be  ren- 
dered appellant,  instead  of  for  an  Indefinite 
period,  to  be  terminated  at  the  will  of  Jones 
or  Lesso',  his  sucoessw.  Appdlee  also  testi- 
fied at  length  as  to  the  efforto  made  by  him 
to  get  other  employment  after  his  dismissal 
^m  ai^lant's  service^  Being  skilled  in 
the  work  of  manufacturing  shoes,  and  un- 
skilled In  any  other  occupation,  It  was  but 
natural  that  appellee  should  first  try  to  get 
^ployment  in  a  tkhoe  manufactory,  and  this, 
according  to  the  evidence  he  did  by  apply- 
ing to  such  a  manufactory  at  Kuttawa,  but 
falling  there  he  wrote  several  «hoe  mann- 
factorm  with  a  like  result  and  finiUly,  at 
consideraUe  npense,  made  a  trip  to  a  shoe 
mannfiictory  In  Missouri  with  the  expecte- 
tlon  of  secnring  work,  but  without  success. 
During  these  attempte  to  find  employment 
anitilee  attempted,  with  his  father-in-law,  to 
raise  a  cnq>  on  a  little  tana  owned  m  rented 
1^  the  latter ;  but  as  the  seastm  was  fkr  ad- 
vanced when  he  imdertoofc  this  work,  and  he 
was  inexperienced  In  farming,  he  made  prac- 
tically nothing.  There  was  therefore  evi- 
dence from  whldi  the  jury  were  authorised 
to  find  that  appellee  was  employed  by  appel- 
lant through  ite  foreman,  to  work  for  It  a 
year,  at  least;  at  $10  per  week ;  that,  though 
competent  and  efficient  he  was  discharged 
before  the  expiration  of  the  term.  Indeed 
within  a  mouth  and  sevoi  days  of  his  «n- 
l^oymcnt  without  his  consent ;  and  that  he 
mads  some  effort  at  least  to  find  other  em- 
^oyment  which  be  was  uiiable  to  secure^ 
These  ftictB,  It  would  se«n,  entitled  appdiee 
to  recover  the  amoont  of  the  wages  he  would 
have  earned  uhder  the  contract  with  appel- 
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lant,  from  the  ttme  he  was  dUwhavgWl  to  the 
end  of  the  year  for  which  he  waa  employed, 
to  be  credited  by  any  amount  he  earned  at 
other  emirioyment.  after  such  discharge  and 
during  the  remainder  of  the  year,  or  that  he 
could  hare  earned  by  the  uae  of  mtUnary 
diligence  to  get  other  employment  dnrlng  the 
same  tlm& 

The  Instructions  that  were  given  by  the 
trial  court  so  aptly  ez]^«s8  the  law  on  this 
and  all  othw  aspects  of  the  case  that  we 
perceive  no  Just  grounds  for  the  objections 
made  to  them  by  coune^  for  appellant  The 
alleged  incompetrat  evldrace  of  which  appe- 
lant complains  la  that  part  of  ant^ee's  tes- 
timony as  to  his  orts  to  obtain  other  em- 
ployment after  bis  discharge  by  ai^^lant: 
Ttae  complaint  rests  upon  the  theory  that  It 
Is  not  alleged  In  the  petition  that  appellee 
made  any  effort  to  obtain  other  emidi^ment 
Therefore  the  Introduction  of  evidence  to 
prove  such  efforts  were  made  was  nnanthor- 
Ised.  As  previously  stated,  the  averment  of 
the  petition  on  this  subject  la:  "But  be  has 
not  be«  able  to  obtain  anploymoit  after  de- 
fendant^i  violation  of  its  said  contract  with 
hloL"  Technically  speaking,  the  averment 
does  not  measure  up  to  the  rules  of  correct 
pleading,  yet  It  Is  more  than  a  mere  ctmdu- 
ston  of  the  pleader  as  its  language  Implies 
an  effort,  as  well  as  InabfUty  on  his  part, 
to  obtain  employment.  It  is  an  impwfect  or 
defective  allegation,  which  the  pleader  upon 
a  motion  to  make  mote  speclflc  could  have 
OHTected  and  made  good,  hot  as  sncta  mo- 
tion was  not  made  by  appelant,  and  it  does 
not  appear  from  the  record  that  its  counsel. 
In  ot^ecting  to  the  testimony  Introduced  by 
an>ellee  to  thow  -his  tttmtn  to  procure  em- 
plt^ment,  made  it  known  that  the  objection 
wsjB  became  of  the  defective  all^tlon  in 
question,  we  are  unwilling  to  hold  that  the 
court  OTred  in  allowing  the  testimony  in 
question  to  go  to  the  Jury.  In  other  words, 
the  defect  in  the  petition  was  one  that  could 
be  and  was  cured  by  proctf  and  the  verdict 

As  said  In  Drakes  bo  ro  Coal,  Coke  ft  Min- 
ing Co.  V.  Jemlgan,  80  Ky.  Law  Rep.  477, 
90  S.  W.  286,  quoting  with  approval  Newman 
on  Pleading  &  Practice:  "The  verdict  wUl 
not  only  aid  a  defective  allegation,  but  it 
extends  sometimes  even  to  core  an  omission 
altogether  to  make  a  necessary  allegaticm. 
Where  there  are  defects  or  impatections  In 
the  iileadlnK  yet  the  issue  Joined  is  such  as 
necessarily  requires  on  the  trial  the  proof 
of  the  facts  defectively  cx  imperfectly  stat- 
ed, or  even  CHOitted,  and  without  which  it  is 
not  reasonable  to  presume  that  a  jury  would 
have  ^ven  a  verdict  for  the  party,  such  de> 
llclen(7  is  cured  by  the  verdict**  The  sm^ 
ble  and  practi<»l  rule  la  that  a  petiUcm  wUl 
be  good  after  verdict  if  it  contain  auctions 
ftom  wbi(A  every  ftict  necessary  to  maintain 
the  action  may  be  fairly  inferred.  This  rule, 
of  course,  Is  equally  applicable  to  a  case 


where  the  answer  does  not  state.  ordtfectlTe- 
ly  states,  the  defense^  Rogers  v.  Fdton,  96 
Ky.  150,  82  S.  W.  405,  17  Ky.  Law  Rep.  724; 
Wilson  V.  Hunt's  Adm'r,  6  B.  Mon.  379; 
Daniel  v.  Holland.  4  J.  J.  Marsh,  la 

In  view  of  the  rule  stated,  we  are  of  oplo- 
lon  that  the  verdict  in  this  case  should  not 
be  disturbed  on  accoonC  of  the  defective 
averment  In  the  petition  referred  to,  or  be- 
cause of  the  Introduction  of  the  evidence 
complained  of.  If  raittUed  to  recover  at  all. 
9200,  the  amount  awarded  appellee  by  the 
verdict  was  pertiaps  as  llttie  In  the  way  at 
compensation  as  appellant  could  have  ex- 
pected. 

JudgmMit  affirmed. 


LANCASTER'S  EX'R  v.  O'BRIEN. 
(Court  of  Appeals  of  Kentucky.   Feb.  4,  1910) 

1.  Executors  ard  ADianisxBATOBs  it  227*)— 
Allowance  and  Patmbht  or  Claims — 
Sbbvicbs  Rehdebed  Dkoedeniv-Evidence. 

Under  Ky.  St  I  SS70  (Rossell's  St  1 3901). 
providing  that  If  a  demaod  against  the  eetate  of 
a  decedent  be  other  than  an  obligatloD  eigned 
by  him,  or  a  Judgment,  It  shall  be  verified  by  a 

KTsoa  other  than  the  clalmaot  who  iball  sute 
his  affidavit  that  he  believes  the  claim  to  be 
just  and  correct  and  give  his  reasons  why  be  so 
DelieTes,  a  claim  agamat  an  estate  For  services 
perfonned  at  irregular  times  duticg  several 
yean,  so  that  It  was  difficult  to  specify  vbat 
they  were  or  when  they  were  performed,  was 
Bufflcloitiy  supported  by  affidavits  stating  that 
the  persons  making  them  knew  that  the  claiouiDt 
performed  services  for  decedent,  that  thej  be- 
lieve his  claloi  was  just  and  correct  giving 
their  reasons,  where  there  was  ampie  endence 
that  the  claimant  did  perform  services  for  the 
decedent  for  which  he  bad  not  been  paid,  and 
for  which  the  decedent  intended  to  pav  him, 
since  the  claim  waa  of  sach  a  nature  that  no 
one  conld  posidvety  swear  that  he  knew  vaif- 
ons  Itema  were  Jast  and  correct. 

SEd.  Note.— For  other  mses.  Fee  Kzecnton  and 
mlnlfftrators,  Gent  Dig.  H  811-818;  Dea 
Dig.  I  227.*] 

2.  EXECUTOBS  AND  ADinNISTBATOBS  ($  221*)— 

Allowahoe  and  Patvent  or  Claub  — 

AlfouNT  or  Olaxic. 

In  a  proceeding  for  the  allowance  of  a 
claim  against  the  estate  of  a  decedent  for  serv- 
ices midered,  Md,  nnder  the  evidence,  that  the 
amonat  allowed  the  claimant  was  not  exemive. 

[Ed.  Note.— For  other  esses,  see  Bzecnton  and 
Admlnistraton.  Dec.  Dig.  i-221.*] 

• 

Appeal  from  Circuit  Court  Nelson  County. 

"To  be  officially  reported." 

Proceeding  for  the  settlement  of  the  es- 
tate of  S.  P.  LancHBter.  In  whicli  Charles  P. 
O'Brien  filed  a  claim.  From  a  Judgment  al- 
lowing the  claim,  S.  P.  Lancaster's  execu- 
te appeals.  Affirmed. 

Nat  W.  Halstead,  McQuown  ft  BeCfcham. 
John  D.  Wlcklilfe,  and  Morgan  Tewell,  for 
appelant  John  A.  Fnltcn  and  F.  &  Dansb* 
erty,  for  app^ee. 

QABROLL.  J.    &  P.  Lancaster  died  In 

Hay,  1902.    After  his  death  a  suit  was 


•For  other  cmm  see  same  topic  sad  ■•ctlon  NUUBEB  la  Deo.  *  Am.  Diss,  lavt  to  date,  *  Reporter  Intaes 
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brought  to  aettle  bis  estate,  and  the  appellee 
presented  a  claim  against  bis  estate  (or  $2.- 
322.90.  To  the  comralssiooer'a  report  allow- 
ing this  c]atm,  exceptions  were  filed,  and  np- 
OD  final  hearing  the  chancellor  allowed  ai^>^- 
lee  91.546.80.  From  that  judgment  this  ap- 
peal la  prosecuted;  the  contention  of  appel- 
lant being  that  appellee  was  not  entitled  to 
recover  anything.  The  verified  claim  pr^ 
sented  by  appellee  Is  as  foltowe:  "To  labor 
and  BOTloes  rendered  and  performed  by  the 
claimant  herein  to  Sam  P.  Lancaster,  de- 
ceased, during  bis  lifetime,  and  continuously 
from  the  3d  day  of  April,  1899,  to  Hay  8th, 
1902,  a  pM-lod  of  8  years,  1  vcmtb,  and  5 
days,  all  at  ttae  request  of  said  lAncaster, 
and  nnder  an  agreemeot  or  promise  on  his 
part  to  pay  a  reasonable  comptuisatliHi  there- 
for; such  services  so  rendered  and  perform- 
ed were  of  the  diaractw  of  a  general  siq>er^ 
Tteion  and  management  of  the  business  at- 
tain of  said  Lancaster,  keying  his  books 
and  account,  and  in  a  general  way  attendli^ 
to,  superrlslng  and  managing  his  business, 
and  reasonably  of  the  value  of  S750  per  an- 
num, aggr^tlng  the  amount  now  due  and 
owing— 92,322.90.''  This  claim  is  supported 
by  the  affidavlta  of  John  C  Tolbott,  who 
says,  "That  he  belleres  the  forcing  account 
of  Gharlee  P.  O'Brien  for  92,822.90  against 
the  estate  of  S.  P.  Lancaster  Is  just  and  cor^ 
rect,  for  the  reason  that  he  knows  8.  P.  Lan- 
caster was  a  man  of  large  afblra  and  es- 
tate, and  that  the  claimant,  Charles  P. 
O'Brien,  during  the  period  set  out  in  said 
daim  was  engaged  In  looking  aftw  and  at- 
tending to  the  affairs  and  business  of  said 
Lancaster,  and  tbat  said  Lancaster  was  In 
frequent  constiltatlon  with  the  claimant,  and 
said  Lancaster  seemed  to  rely  on  said  claim- 
ant In  the  transaction  of  his  business,  and 
these  matters  and  facts  he  learned  In  a  large 
part  from  said  Lancaster  blmself ;"  of  C.  C. 
Brown,  who  said.  "That  he  knows  that  the 
claimant  Charles  P.  O'Brien  rendered  serv- 
ices for  S.  P.  Lancaster  during  the  period 
mentioned,  and  he  believes  that  the  charges 
tiierefor  as  set  out  in  the  account  are  reason- 
able;** and  of  R.  B.  Lancaster,  who  says, 
"That  he  has  read  the  account  of  Charles 
P.  O'Brloi  against  S.  P.  Lancaster,  and  he 
knows  that  the  said  O'Brien  performed  serv- 
ices for  said  Lancaster  during  the  period  set 
out  in  said  account,  and  he  believes  the 
cbarge  therefor  is  reasonable  and  the  ac- 
count is  just." 

Section  3870  of  the  Kentucky  Statutes  (sec- 
tion 3901,  Russell's  St.),  making  provision 
for  the  proof  of  claims  like  this,  provides  In 
part  that:  "If  the  demand  be  other  than  an 
obligation  signed  by  the  decedent  or  a  Judg- 
ment, it  shall  also  be  verified  by  a  person 
other  than  the  <daimant.  who  shall  state  in 
his  aflSdavIt  tbat  he  believes  the  claim  to  be 
Just  and  correct  and  give  the  reasons  wliy 
he  so  believea" 

It  will  be  observed  tbat  it  la  not  soflSdent 


for  tbe  person,  otiier  than  the  claimant,  to 
state  that  be  believes  the  claim  to  be  just 
and  correct  He  must  in  addition  thereto 
give  the  reasons  why  he  believes  it  to  be  Just 
and  correct  This  Is  a  very  valuable  statute, 
Intended  for  tbe  double  purpose  of  protecting 
tbe  estates  of  decedents,  and  to  furnish  the 
personal  r^resoitatlve  with  evidence  upon 
which  be  may  saf^  pay  debts  presented 
against  tbe  estate  with  tbe  reasonable  aa- 
suRittce  that  th^  are  Just  demands.  In  ac- 
cordance wUh  this  statute  an  account,  If 
practicable  to  do  so,  should  be  Itemized,  and 
state  with  particularity  what  eacb  chai^  Is 
for,  and  the  proving  witness  should  give  rea- 
sons Bufflcioit  in  thfflnaelves  to  Justify  the 
personal  representative  In  believing  that  tbe 
witness  knows  tbe  claim  and  each  part  of  It 
is  Just  and  correct  Dewhnrst  v.  Sh^herd. 
102  Ky.  239.  43  S.  W.  25S,  19  Ky.  Law  Rep. 
1260;  Leacb  v.  Kendall,  13  Bush,  421;  Crane 
&  Breed  Mfg.  Co.  v.  Stagg,  122  S.  W.  22B. 
But  tbe  statute  should  not  be  so  construed 
as  to  put  It  beyond  the  reach  of  persons  hav- 
ing merltorlons  claims  to  make  proof  of  them. 
When,  as  in  tills  case,  the  character  of  the 
claim  renders  it  difficult  If  not  Impracticable 
to  state  with  particularity  the  specific  things 
charged  for,  tbe  law  will  not  require  It 
O'Brien  rendered  a  variety  of  services,  ex- 
tending over  quite  a  period  of  time,  with  no 
fixed  agreemoit  or  nndeistanding  as  to  what 
be  should  do  or  when  he  should  do  it  What 
be  did  d^nded  on  wben  he  was  called  upon 
by  Mr.  Lancaster.  Under  these  circumstan- 
ces we  think  the  claim  and  the  preliminary 
proof  was  sufficient 

A  large  amount  of  evidence  was  taken  for 
and  against  the  claim,  and  it  seems  unnec- 
essary that  we  should  give  more  than  a  gen- 
eral statement  of  the  facts  proven.  The  evi- 
dence conduced  to  show  that  O'Brien  was  a 
prudent  Intelligent,  good  business  man,  as 
well  as  a  capable  accountant  He  had  In  a 
large  measure  tbe  confidence  of  Mr.  Lancas- 
ter, and  In  1896  was  employed  by  him  about 
his  distillery,  and  continued  In  this  employ- 
ment until  April  3,  1899,  when  the  distillery 
was  sold  to  the  whisky  trust  and  Lancaster 
quit  the  manufacture  of  whisky.  Lancaster, 
after  disposing  of  his  distillery,  devoted  his 
attention  to  the  management  of  his  extensive 
farming  Interests,  with  which  he  combined 
the  feeding  and  slopping  of  cattle  at  distil- 
leries, and  the  breeding  and  training  of  race 
horses.  He  owned  and  operated  three  farms, 
containing  about  1,800  acres — one  where  he 
lived  known  as  tbe  "Home  Farm,"  another 
known  as  tbe  "Nlcholls  Farm,"  and  another 
known  as  the  "Wlthrow  Place."  It  was  at 
the  Wlthrow  place  that  his"  distillery  was  lo- 
cated, and  here  that  O'Brien  lived.  Lancas- 
ter was  a  man  of  fine  business  capacity,  of 
large  wealth,  and  very  successful  In  his  busi- 
ness ventures.  Until  about  a  year  preceding 
tUs  death,  be  Mijoyed  good  health  and  gave 
active  personal  attention  to  Us  affaln;  fre- 
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QUently  TlsltiDg  die  Wlthrow  place,  whlcb 
wai  Bereral  miles  fr<»ii  his  home  farm.  He 
was  not  fond  of  writing,  and  was  in  the  hab- 
it during  the  years  covered  by  the  claim,  of 
getting  O'Brien,  in  whose  judgment  and  bust* 
ness  capacity  as  well  as  integrity  he  relied, 
to  attend  to  a  large  part  of  bis  correspon- 
dence. It  was  shown  that  O'Brien  bought 
cattle  for  Lancaster  and  sold  them ;  that  he 
often  took  his  passbook  to  the  bank  to  have 
It  balanced ;  that  he  made  different  trips  for 
him  to  various  places,  looking  after  Ills  In- 
terests, and  that  he  exercised  In  a  g^eral 
way  supervision  over  the  cattle  being  slopped 
at  the  distillery,  and  freqaently  attended  to 
the  shipment  of  them,  and  was  often  con- 
sulted not  only  by  Lancaster,  but  by  his  em- 
ployes in  reference  to  the  race  horses  that 
Lancaster  was  breeding  as  well  as  racing. 
One  witness  said  that  he  heard  Lancaster,  on 
three  different  occasions,  say  to  O'Brien 
when  he  wanted  blm  to  write  a  letter:  "I 
don't  want  you  to  do  this  work  for  nothing; 
I  Intend  to  pay  yon  for  everything  you  do 
for  me."  Another  witness  said  he  heard  him 
say  that  "O'Brien  would  be  well  paid  for 
what  he  had  done  for  blm."  But  it  does  not 
appear  that  O'Brien,  during  the  life  of  Lan- 
caster, ever  presented  any  claim  to  him  for 
services  or  demanded  payment  for  bis  serv- 
ices or  that  he  was  paid  anything.  A  num- 
ber of  witnesses  who  had  opportunity  of 
knowing  the  character  and  value  of  the  serv- 
ices rendered  by  O'Brien  testified  that  th^ 
were  worth  from  fOOO  to  fSOO  per  year. 

The  evidence  for  the  executor  conduced  to 
show  that  what  servtce  O'Brien  rendered  was 
done  88  a  gratuity  or  accommodation  to 
Mr.  Lancaster  for  the  kindnesses  be  had 
shown  O'Brien,  and  not  with  any  intention 
of  charing  fbr  tbem;  that  Lancaster  him- 
self and  a  man  named  Hardte.  who  was  the 
general  manager  of  his  farming  interests, 
attended  to  all  of  bis  business  except  occa- 
^(Hially  when  be  would  get  O'Brien  to  write 
letters  or  see  some  person  or  go  some  place 
for  blm.  It  is  iltrongly  pressed  in  argu- 
ment ttiat  although  O'Briw  only  received 
for  bis  whole  time  whea  be  was  ivorklQg 
for  I^ncaster  at  the  distillery  previous  to 
April,  1889,  $75  per  month  when  the  distil- 
lery was  running,  and  $50  when  It  was  not 
In  operation,  that  his  bill  against  Lancaster 
for  the  occasional  services  rendered  him  was 
much  larger  than  he  was  being  paid  when 
he  devoted  his  entire  time  to  his  services, 
and  that  from  April  3,  1890,  until  the  death 
of  Ijincaster,  O'Brien  was  regularly  employ- 
ed at  a  salary  of  some  thousand  dollars  a 
year  to  manage  the  distillery  that  Lancaster 
had  sold  to  the  trust  The  evidence  Is  very 
satisfactory  that  the  farms  of  Lancaster 
were  managed  by  himself  and  Hardle,  and 
that  O'Brien  had  little  If  anything  to  do 
with-  the  conduct  of  tbe  farms.    But  the 


claim  of  O'Brien  Is  not  for  attending  to 
farms,  but  to  other  business  matters  hi 
which  Lancaster  needed  and  bad  his  aasis^ 

ance  and  services. 

It  Is  difficult  to  fix  a  fair  value  on  the 
services  rendered  by  u'Brien,  ss  be  was  not 
regularly  employed  or  engaged  for  any  par- 
tlcular  business.  But  tnat  he  did  raider 
services  there  can  be  no  doubt,  and  that 
these  services  were  of  some  value  to  Lan- 
caster must  be  conceded.  So  that  the  case 
really  comes  down  to  the  question  of  how 
much  O'Brien's  services  were  wortb.  The 
chancellor  who  considered  the  case  and  was 
doubtless  personally  acquainted  with  many 
of  tbe  witnesses  allowed  O'Brien  in  round 
numbers  $350  a  year  with  Interest  from  the 
time  the  claim  was  presented  until  the  Judg- 
ment, and  we  are  not  prepared  to  say.  In 
opposition  to  his  opinion,  that  the  allow- 
ance Is  excessive.  In  considering  this  case 
we  have  not  overlooked  the  fragmentary 
character  of  tbe  evidence  for  O'Brien  or  the 
evidence  of  Wlllet  as  to  what  O'Brien  said 
In  April,  1002.  or  the  fact  that  his  faUnre 
to  make  out  and  present  any  bill  during  the 
life  of  Lancaster  is  a  strong  circumstance 
against  tbe  validity  of  bis  claim.  On  ac- 
count of  these  circumstances  and  otb^s.  If 
It  were  not  clearly  shown  that  during  these 
years  O'Brien  rendered  service  that  ordi- 
narily one  would  expect  to  be  compensat«d 
for,  we  would  say  that  bis  entire  claim 
might  properly  have  been  rejected  by  the 
chancellor.  But,  taking  Into  consideration 
the  undisputed  fact  that  O'Brien  during  tbe 
years  mentioned  In  the  claim  did  for  Lad- 
caster  many  things  that  were  useful  and 
helpful,  and  the  further  fact  that  be  said 
be  expected  to  reward  him  for  his  labor, 
we  do  not  feel  warranted  in-  holding  that 
the  allowance  made  by  the  chancellor  is 
excessive. 

Wherefore  the  judgment  <^  the  lower 
court  Is  amrmed. 


DRUIN  v.  COMMONWEALTH. 
(Court  of  Appeals  of  Kenta^y.  Feb.  fi;  1910.) 

1.  Rape  ({  54*)— PnosEcrmoiv  Aim  Pnnisu- 

MXHr— EVIDSHCB— SOFFICIINCT. 

In  a  pnMecution  for  carnally  knowing  a 
female  under  the  age  of  18|  the  testimoo  j  ot  the 
proMCDtrlx  alone,  who  testified  unequivocally 
that  defendant  had  lezual  lotercoarse  with  h» 
several  times  before  she  was  16  years  old,  was 
sufficient  to  austain  a  verdict  of  guilty. 

[Ed.  Note.— For  other  cases,  see  Rape,  CenL 
Dig.  i  83;  Dec.  Dig.  {  64.*] 

2.  Cbiuinal  L&w  d  600*)  —  DuosKixoir  or 
Court— Gba^ttino  CoimKUARca. 

In  a  pnwecQtion  for  rape,  where  defendant 
aaked  for  a  contloaance  on  the  ground  of  the 
absence  of  two  witnesses,  and  Sled  an  affidavit 
BhowiDg  due  diligence,  that  one  of  then  would 
testify  that  prosecutrix  told  her  that  she  had 
never  had  sexnal  Intetcoone  with  defendant,' 
and  that  he  was  not  the  father  of  her  diHd.  bat 
that  her  own  father  had  mined  her»  and  the 
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other  Oat  lie  nw  prosecatrix  and  her  fither  in 
the  act  of  hairing  aexnal  intercourse,  the  court 
did  not  abase  its  discretion  in  denying  a  con* 
tinaance,  where  it  allowed  the  affidavit  to  be 
read  as  the  deposition  of  the  absent  witnesses. 

[Ed.  Note. — For  oAer  cases,  see  Criminal 
Law.  Cent  Dig.  H  1842-1847;  Dea  Dig.  | 
600.*] 

8.  Criminal  Ijlw  (t  1166*)— Afful  and  Eb- 
BOB— Retuw— Habmlesb  Ekbob— Continu- 
ance. 

The  refQsal  of  a  continuance  on  the  ground 
that  certain  witnesses  were  absent  will  not  be 
Interfered  with  on  appeal  where  the  affidavit 
stating  what  it  was  claimed  the  absent  witness- 
es would  testify  to  was  read  as  their  deposition, 
nnless  it  am>ean  that  the  substantial  rights  of 
the  accused  were  prejudiced. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Iaw,  Cent  Dig.  S  3111 ;  Dec.  Dig.  1  116e.»] 

4.  Cbiminal  Law  (J  665*)— Discbbtion  of 

CouHT— Conduct  of  Tbjal. 

In  a  prosecution  for  carnally  knowing  a  fe- 
male under  the  age  of  16  years,  it  was  proper 
to  allow  the  father  of  the  s^rl  who  testified  as  a 
witness  to  remain  in  the  courtroom,  and  as* 
^t  in  the  prosecution. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  K  154»-1566^;  Dea  Dig.  S 
665.»] 

6.  CsnaHAX.  Law  (S  1103*)— Appkai«— Discbb- 

TlOn  OF  CotTBT— FbKSBSOB  OF  WITNESSES. 

The  discretion  of  the  conrt  In  allowing  a 
witness  to  stay  in  the  courtroom,  and  assist  in 
the  trial,  while  others  are  excluded,  is  not 
ground  for  reversal,  unless  It  clearly  appears 
thst  this  discretion  was  abused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  (  8065;  Dec  Dig.  1  1153.*] 

€.  Rape  (|  4S*)— Pbosecution— Evidencb. 

In  a  prosecntion  for  rape,  evidence  that  the 
prosecutrix  gave  birth  to  the  child  some  nine 
months  after  she  testified  that  she  had  inter* 
course  with  defendant  was  competent  In  corrob* 
oration  of  her  statement  that  defendant  bad  had 
sexnal  intercoune  with  her. 

[Ed.  Note.— For  other  cases,  see  Rape,  Gent 
Dig.  S  65;  Dea  Dig.  S  43.*] 

7.  CBimNAx  Law  (8  1156*)— Disoscxionr  or 
CouBi— New  TbiaI/— Statutes. 

Where  motion  for  new  trial  in  a  criminal 
proaecodoD  on  the  ground  that  one  of  the  ju- 
rors had  expressed  sn  opinion  before  the  trial 
that  defendant  was  guilty  was  overruled,  the 
question  cannot  be  reviewed  under  Cr.  Code 
Prac.  i  281,  providing  that  mlings  of  the  conrt 
made  upon  motions  for  new  trial  will  not  be 
sabject  to  exertion. 

[Ed.  Note.— For  other  casM.  see  Criminal 
Lew.  Cent  Dig.  H  3067-3071;  Dec  Dig.  | 
1156.*] 

8.  CKiinNAt.  Law  (9  730*)— Habicless  Eb- 
bob  —  Aboumcnt  or  Counsei,— Action  of 
Coubt. 

In  a  prosecntion  for  rape,  where  an  affida- 
vit for  continnanoe  on  the  ground  of  absence  of 
witnesses  stating  what  they  wonid  testify  if 
present  was  admitted  as  the  deposition  of  the 
absent  witnesses,  the  error  of  the  counsel  for 
the  proBecnti<m  iia  stating  in  his  argument  that 
the  prosecntitm  bad  admitted  the  affidavit  for 
the  pnrpose  of  getting  a  trial,  but  that  the  ab- 
sent witnesses  would  not  make  the  statements 
claimed  if  present,  that  attachments  bad  issued 
for  each  of  them,  and  that  the  officers  were  oft* 
er  them,  was  insufficient  to  warrant  dlscbaiging 
tiie  Jnry  and  ordering  a  new  trial,  where  the 
court  at  once  instnicted  the  Jury  to  disregard 
those  statements  of  counsel. 

[Ed  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1  1693 ;  Dec.  Dig.  {  730.*] 


Appeal  from  Olrctdt  Court,  Taylor  Ooonty. 

"Not  to  be  officially  reported." 

Henry  A.  Drain  was  convicted  of  carnally 
knowing  a  fsmate  nndw  the  age  of  16  yean, 
and  he  appeals.  AlHrmed. 

W.  A.  Ualonc^  for  appellant  JaB.  Breath- 
itt, At^.  Oen.»  and  Tom  B.  McOregor,  Ant 

Atty.  Gen.,  for  the  Commonwealth. 

CARROLL,  J.  The  appellant  under  on  In- 
dictment charging  blm  with  carnally  know- 
ing Nellie  Grlbbins,  a  female  under  the  age 
of  16  years,  was  c<»irlcted,  and  hla  punish- 
ment fixed  at  conflnnnent  in  the  state  p^- 
tentlary  for  12  years.  He  asks  a  rerersal  of 
the  judgment  upon  several  grounds  that  will 
be  noticed  in  the  course  of  the  opinion. 

The  proeecutrlz,  NelUe  GribbiiuB,  testified 
uneqnlTocally  that  the  aj^llant  had  sexnal 
intercourse  with  her  several  times  before 
she  arrived  at  the  age  of  16  years.  Her  evi- 
dence alone  authorised  the  Jury  to  find  hfm 
guilty,  notwithstanding  his  denials.  So  that 
the  evidence  was  sufficient  to  support  the 
verdict 

The  Indictment  was  found  at  the  S^tem- 
ber  term,  1908,  and  a  trial  had  In  Ainll,  1900. 
When  the  case  was  called  fbr  trial,  the  ap> 
pellant  asked  for  a  continTunce  on  account 
of  the  absence  of  Maggie  Parrott  and  Hardin 
Shlpp.  The  affidavit  for  continuance  showed 
due  diligraice  to  obtain  the  mresence  of  these 
witnesses,  and  set  out  that  Maggie  Parrott 
would  testify  that  NeUle  Grlbbins  told  her 
that  H.  A.  Drain,  the  appellant,  never  bad 
sexual  intercourse  with  her  and  was  not  the 
father  of  her  diild,  but  tbat  her  own  father 
had  ruined  b&c;  that  Hwrdi"  Shlpp  would 
testify,  If  present  that  he  saw  the  prosecu- 
trix and  her  own  father  in  the  act  of  having 
aecual  intercourse  with  each  other.  The  tri- 
al Judge  refused  to  continue  the  case,  but 
permitted  the  affidavit  to  be  read  as  the  dep* 
oaltlon  of  the  absent  vrituesses.  The  action 
of  the  trial  conrt  In  refusing  a  continuance, 
when  the  affidavit  of  what  an  absent  wit- 
ness will  testify  to  is  peftnltted  to  be  read 
as  a  d^tositlon,  will  not  be  Interfered  with 
by  this  conrt  unless  it  appears  that  the  sub- 
stantial rights  of  the  acciwed  are  prejudiced 
by  the  failure  to  grant  the  continuance.  The 
trial  court  has  a  large  discretion  in  matters 
like  this,  and  his  decision  Is  entitled  to 
weighty*  consideration.  Tbe  only  ^ect  of 
the  evidence  of  the  absent  witnesses  was  to 
discredit  the  testimony  of  tbe  prosecntrix, 
and,  as  the  Jurors  had  before  them  the  state- 
ments these  witnesses  would  have  made  if 
present,  we  are  not  pr^red  to  say  that  it 
was  OTor  to  refuse  a  continuance. 

It  is  also  complained  that  the  court  per^ 
mitted  Andy  Gribblns.  tbe  father  of  tbe  pros- 
ecutrix and  a  witness  fOr  the  commonwealth, 
to  remain  in  the  courtroom  and  testify,  al- 
though the  witnesses  had  been  by  order  of 
court  excluded  from  the  courtroom.    It  has 
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beeo  often  held  by  this  court  that  the  trial 
judge  has  a  large  discretion  In  permitting  a 
witness  to  remain  In  the  conrtroom  to  assist 
In  the  trial,  although  witnesses  under  a 
rule  are  excluded;  and  that  the  fact  that  the 
trial  court  permits  a  witness  to  testify  who 
has  been  allowed  to  remain  will  not  be 
ground  for  reversal,  unless  it  appears  that 
this  discretion  was  abused.  Baker  t.  Com- 
monwealth, 106  Ky.  212,  GO  S.  W.  54,  20  Ky. 
Law  Rep.  1778;  Gilbert  v.  Commonwealth, 
111  Ky.  793,  64  S.  W.  846,  23  Ky.  Law  Bep. 
1004;  Matthews  v.  L.  &  N.  R.  Co.,  113  S. 
W.  459;  Greer  t.  Commonwealth,  85  S.  W. 
166,  27  Ky.  Law  Bep.  333.  We  do  not  think 
the  trial  Judge  committed  an  error  in  per- 
mitting the  father  of  the  prosecutrix  to  re- 
main In  the  courtroom  to  assist  in  the  pros- 
ecution. On  the  contrary,  we  are  of  the  opin- 
ion that  it  was  proper  he  should  have  been 
permitted  to  remain  and  assist  in  the  prose- 
cution of  the  man  who  had  ruined  his  daugh- 
ter. 

It  Is  also  Insisted  that  the  court  erred  in 
permitting  evidence  that  the  prosecutrix  gave 
birth  to  a  child  some  nine  months  after  she 
testified  that  appellant  had  intercourse  with 
her.  This  evidence  was  competent  in  cor- 
roboration of  her  statement  that  appellant 
did  have  carnal  knowledge  of  her  person. 

In  the  motion  and  grounds  for  a  new  trial 
it  was  disclosed  for  the  first  time  that  one  of 
the  Jurors  had  expressed  himself  before  the 
trial  that  appellant  was  guilty  and  should  be 
punished.  Under  section  281  of  the  Criminal 
Oode  of  Practice  and  the  numerous  cases  con- 
struing it,  we  are  not  at  liberty  to  review 
this  question  upon  appeal. 

It  Is  further  urged  that  an  attorney  em- 
ployed to  assist  the  commonwealth  stated 
lu  his  argument  to  the  Jury  that  "the  pros- 
ecution bad  admitted  the  affidavit  of  Hardin 
Shlpp  and  Ma^le  Farrott  for  the  purpose  of 
getting  a  trial,  but  they  would  not  make  such 
statements  If  present;  that  attachments  had 
been  Issued  for  each  of  them,  and  the  officers 
were  then  after  them."  This  statement  was 
at  the  time  objected  to  by  counsel  for  the 
accused,  and  the  court  promptly  Instructed 
the  Jury  that  they  should  disregard  this 
statement  of  counsel,  and  overruled  the  mo- 
tion of  the  attorney  for  the  defense  to  dis- 
charge the  Jury.  The  statement  made  by 
counsel  was  highly  improper.  Similar  ob- 
jectionable statements  have  been  condemned 
by  this  court  in  Martin  v.  Commonweallb. 
121  Ky.  332,  89  S.  W.  226.  23  Ky.  Law  Bep. 
295,  and  many  other  cases;  and,  except  for 
the  admonition  of  the  court,  we  would  rule 
that  it  was  such  a  flagrant  violation  of  the 
rights  of  the  accused  as  to  entitle  him  to  a 
new  trial.  But,  as  the  court  upon  the  ob- 
jection of  counsel  immediately  cautioned 
the  Jury  to  disregard  the  statement,  we  are 
of  the  opinion  this  improper  argument  did 
not  justify  the  court  in  discharging  the  jury 


and  ordering  a  new  trial.   We  mlgtkt  mU, 

however,  that  when  the  prosecuting  attorney, 
whether  he  be  the  attorney  for  the  common- 
wealth or  employed  counsel,  so  far  overstepB 
the  bounds  of  legitimate  argument  as  to 
comment  in  this  manner  upon  the  afl^ria 
that  are  read  as  the  d^Knltions  of  absott 
witnesses,  the  court  should  not  only  admoo- 
ish  the  Jury  to  disregard  the  statement,  bat 
severely  reprimand  the  counsel  making  IL 

No  other  errors  are  pointed  out,  and  the 
ones  we  have  mentioned  are  not  sufficient  to 
authorize  us  to  reverse  the  judgmmt. 

Wherefore  It  is  affirmed. 


BATES  V.  BATES. 
(Court  of  Appeals  of  Kento<±y.  Feb.  11.  ISIA) 

BOCNDAKISS  ({  87*)— DBHnZFIXOir— BVXDDICI 

ow  Mistake. 

Evidence  held  to  show  that  a  coarse  Id  tbe 
description  of  a  bousdary  should  read  "S.  10' 
W.  20  poles,"  instead  of  ^'8.  10  W.°  200  poles." 

[Ed.  Note.— For  other  cases,  see  Boandsrics, 
Cent  Dig.  t  191;  Dec  Dig.  t  87.*] 

Appeal  from  Circuit  Conrt,  Knott  County. 
"Not  to  be  officially  r^rtecL" 
Action  by  T.  Q.  Bates  against  W.  J.  Batei. 
Defendant  had'  Jadgnient,  and  idatntlff  ap- 
peals. Affirmed. 

Smith  &  Combs,  for  appellant  Baker  4 
Craft,  for  appellee. 

CLA7,  C.  Charging  that  he  was  the  own- 
er of  and  in  actual  possession  of  three  tracts 
of  land  located  in  Knott  county,  Ky.,  appel- 
lant, T.  O.  Bates,  instituted  this  acUon 
against  W.  J.  Bates  to  quiet  his  title  and  to 
enjoin  the  latter  from  trespassing  on  said 
land.  The  tracts  descrit)ed  In  the  petition 
are  as  follows: 

"First  tract :  Lying  In  Knott  county,  Ken- 
tucky, on  the  Apple  Tree  branch  of  Right 
Beaver  creek,  and  beginning  at  a  black  wal- 
nut. Corner  in  the  dower;  thence  8.  10°  W. 
20  poles  to  a  stake ;  S.  SS"  B.  80  poles  to  op- 
posite the  two  poplars  and  beech,  old  comer 
trees ;  thence  S.  72"  E.  46  poles  to  a  stake ; 
thence  S.  70"  E.  92  poles  to  a  beech ;  thence 
N.  42  poles  passing  a  rock  on  the  field  to  a 
stake;  thence  back  by  parallel  lines  to  op- 
posite the  beginning;  thence  S.  10"  W.  22 
poles  to  the  beginning. 

"Second  tract :  Beginning  on  a  buckeye  on 
a  conditional  line  between  H.  M.  Bates  and 
Margaret  Bates:  thence  southwest  with  tbe 
line  of  Robert  Bates  to  the  top  of  the  ridge 
to  H.  D.  King's  line;  thence  with  the  top 
of  the  ridge  to  T.  G.  Bates*  line;  thence 
down  the  mountain  with  T.  O.  Bates'  line 
N.  B.  to  a  dogwood ;  same  course  crossing 
the  branch  to  a  black  walnut;  same  coarse 
to  a  white  oak;  same  course  to  the  top  of 
the  mountain ;  thence  west  with  the  top  of 
the  mountain  to  Sarah  King's  belrs*  line; 
thence  back  down  the  mountain  S.  W.  with 
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Margaret  Bates*  line  to  a  beech  and  whtte 
oak ;  thence  b&dt  to  the  begtimlng,  In  Knott 
county,  Ky. 

"Third  tract :  Lying  In  Knott  county,  Ken- 
tucky,  on  Apple  Tree  branch  of  Right  Beaver 
creek  and  b^lnning  on  a  beech  on  the  west 
side  of  said  branch  about  160  poles  from  the 
mouth  and  about  16  poles  from  the  road; 
thence  S.  80°  E.  470  poles  to  a  stake ;  thence 
8.  SS"*  W.  110  poles  to  a  stake;  thence  N. 
80°  W.  525  poles  to  a  stake ;  thence  a  stral^t 
line  northeast  to  the  l)eglnnlng." 

The  appellee  In  his  answer  admitted  that 
appellant  was  the  owner  of  ^  and  In  actaal 
possession  of  tracts  1  and  3  and  of  tract  2 
except  about  44  acres,  to  which  he  (appellee) 
asserted  title  and  asked  that  It  be  quieted. 
Upon  submission  of  the  case,  the  chancellor 
dismissed  aj^llant'a  petition  and  also  the 
answer  and  counterclaim  of  appellee.  From 
that  judgment  T.  O.  Bates  appeals,  but  no 
cross-appeal  was  prosecuted  by  W.  J.  Bates. 

It  Appears  that  prior  to  the  year  1831  John 
W.  Bates,  the  father  of  appellant  and  ap- 
pellee, was  the  owner  of  a  large  body  of 
land  lying  on  Beaver  cre^  In  Floyd  coun- 
ty, Ky.  ThiB  part  of  Floyd  county  after- 
wards became  a  part  of  Knott  county.  John 
W.  Bates  died  In  the  year  1872,  In  the 
year  1882,  a  suit  was  filed  for  an  allotment 
of  do^er  and  partition  of  the  land  among 
the  heirs  of  John  w.  Bates.  In  the  year 
1886  a  decree  was  entered  partitioDtng  the 
lands.  In  pursuance  of  this  decree  the  com- 
missioner of  the  court  on  the  14th  day  of 
August,  1889,  executed  to  the  appellant  a 
deed  conveying  to  Mm  tract  No.  1  set  out 
above.  In  this  deed  tbe  first  course  reads  "S. 
10°  W.  200  poles  to  «  stake,"  instead  of  *'S. 
10°  W.  20  poles  to  a  stake,"  as  set  out  In 
the  [>etltion.  Elizabeth  Bates,  widow  of  John 
W.  Bates,  died  In  the  year  1001.  Thereupon  an 
action  was  Instituted  for  the  purpose  of  par- 
titioning the  dower  land  among  the  heirs  of 
John  'W.  Bates.  Judgment  was  duly  enter- 
ed, and  thereafter  tract  No.  2,  above  de- 
scribed, was  conveyed  to  H.  M.  Bates  as  his 
part  of  the  dower  land.  On  October  28,  1905, 
H.  H.  Bates  conveyed  this  tract  of  land  to 
appellant  Tbe  appellant  obtained  title  to 
the  third  tract  of  land  above  described  by 
patent  Issued  by  the  commonwealth  of  Ken- 
tucky based  nptm  a  mam^  mads  Uay  IS, 
1888. 

It  la  the  contention  of  appellant  that  the 
tract  of  land  In  controversy  Is  embraced  In 
the  tiiree  tracts  of  land  above  described.  He 
also  asserts  title  by  adverse  possession.  Ap- 
pellee asserts  title  to  the  land  In  controver- 
sy by  virtue  of  a  survey  made  on  April  4, 
1905.  UiKm  tbe  trial  of  the  case  T.  Q.  Bates 
testified  that,  upon  tbe  death  of  his  father, 
all  the  lands  owned  by  the  latter  were  8nr> 
veyed,  and  the  conmilsslouers  then  ran  a 
base  Ibn  up  Api^e  Tree  branch  to  the  head ; 
that,  after  that,  they  laid  off  the  lots  In 
■trips  ftcross  the  branch  extoidlng  to  the 


top  of  the  ridge  on  eadk  side.  Th^  did  not 
survey  the  lots  op  and  down  tbe  hill,  but 
guessed  at  the  number  of  poles  It  took  to 
extend  to  the  top  of  the  ridge  on  each  side. 
One  of  tbe  commlsaloneni  and  appellee  tes- 
tified that  no  such  plan  was  adopted  In 
making  the  survey ;  that  only  tbe  lands  for 
whidi  John  W.  Bates  had  patents  were  al- 
lotted and  partitioned  among  his  heirs.  It 
Is  manifest  that  appellant's  title  depends  up- 
on whether  or  not  the  land  in  controversy 
Is  embraced  In  his  patent  or  either  one  of 
his  deeds ;  or  whether  tbe  two  deeds  togeth- 
er, with  the  patent,  embrace  tbe  land. 

We  shall  consider  first  tract  No.  1.  It  will 
be  observed  from  tbe  description  hereinbe- 
fore given  that  this  tract  begins  at  a  black 
walnut,  comer  in  the  dower.  Tbe  next 
course  la  S.  10°  W.  200  poles,  to  a  stake.  It 
la  perfectly  apparent  that  if  the  figures 
"200,"  as  incorporated  In  the  deed,  are  cor- 
rect, tract  No.  1  will  He  180  poles  further 
west  than  Its  true  location.  Should  the  first 
course  go  to  tbe  top  of  the  ridge.  It  would 
also  lie  furtber  west  In  neither  event  would 
it  be  possible  to  close  the  survey.  Further- 
more, the  result  would  be  to  give  T.  Q. 
Bates  a  much  Iweger  body  of  land  tbau  was 
intended  to  be  allotted  to  him  In  the  divi- 
sion of  his  father's  land.  We  think  It  per- 
fectly plain,  therefore,  that  the  first  course 
should  read  "S.  10°  W.  20,"  Instead  of  "S. 
10°  W.  200  poles."  Indeed,  the  draftsman 
of  tbe  petition  seems  to  have  recognized  this 
fact,  for  in  describing  the  lands  In  the  peti- 
tion he  uses  tbe  figures  "20"  Instead  of  "200.'* 

But  It  is  Insisted  that  the  third  course 
in  the  descrlptKin  of  tract  No.  2  runs  with 
the  top  of  the  ridge  to  T.  G.  Bates'  line, 
while  the  next  course  Is  down  the  mountain 
with  T.  O.  Bates'  line  northeast  to  a  dog- 
wood, and  thence  by  the  same  course  to  a 
black  walnut,  and  that  this  tends  to  estab- 
lish that  the  dower  tract  runs  to  T.  G.  Bates* 
line,  as  fixed  In  the  commissioners'  deed  to 
T.  G-  Bates,  or  In  the  patent  to  the  latter. 
It  Is  perfectly  plain,  however,  that  it  can- 
not run  with  the  patent  line,  for  that  line 
runs  In  an  entirely  different  direction,  and 
by  following  It  neither  the  dogwood  nor  the 
black  walnut  would  be  reached.  Nor  do  we 
think  It  conclusively  establishes  tbe  fact 
that  the  course  in  the  commissioners'  deed 
ran  to  the  top  of  tbe  ridge,  for  we  have  here- 
tofore shown  that  that  was  impossible.  It 
is  evident  that  the  surv^or  pn>ceeded  upon 
the  Idea  that  the  first  course  In  the  commis- 
sioners' deed  was  S.  10°  W.  200,  Instead  of 
S.  10°  W.  20  poles.  This  accounts  for  Uie 
fact  that  the  dower  tract  Is  described  as  run- 
ning to  T.  Q.  Bates'  line  and  thence  down 
the  mountain  with  his  line  to  a  dogwood, 
and  thence  the  same  course  to  a  black  wal- 
nut In  any  event,  the  tract  In  controver- 
sy is  not  Included  in  the  second  tract  de- 
scribed In  the  petition.  Nor  Is  it  Included 
In  the  patrait  It  therefore  follows  that  the 
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l«nd  In  controTcrsy  la  not  Indaded  In  either 
deed  or  the  patent,  and  that  ai^llant  has 
no  record  title  to  the  land. 

Nor  IB  any  snch  adverse  possession  of  the 
tract  In  controveniy  shown  by  appellant  as 
will  jnstlfy  a  decision  In  his  favor  on  that 
ground.  We  therefore  condnde  that  the 
chancellor  properly  dlnnlssed  his  petition. 

Jndgment  afflnned. 


Robert  O.  Stmhions,  toe  appenant  Oile  & 
Ware,  for  appdlees. 

LASSING,  J.  TlilB  ai^peal  ralsea  ttie  qoe»- 
tlon  as  to  whether  or  not  an  ordinance  order- 
Ing  the  recoiutnictlon  of.  a  sidewalk  In  a 
dty  of  the  second  dass  must  lie  oro-  two 
we^  between  Its  passage  b7  the  board  of 
coondl  and  the  board  of  aldermoi,  under  the 
provisions  of  section  8100,  Kj.  St  (Bassell's 
St  i  1211).  The  petlUon  alleges  that  the 
board  of  council,  on  March  2, 1908,  passed  an 
ordinance  directing  the  reconstruction  of  the 
sidewalk  on  Sixteenth  street  between  certain 
points,  and  that  on  Mardi  6th,  or  only  three 
days  thereafter,  this  same  ordinance  was 
passed  by  the  board  of  aldermen  and  approv- 
ed by  the  mayor.  A  demurrer  was  filed  to 
this  petition  and  ovemiled.  Tberenpon  the 
defendant  answered,  setting  forth,  in  sub- 
stance, that  the  ordinance  directing  the  re- 
constraction  of  this  sidewalk  was  not  passed 
as  required  by  the  statute,  in  that  two  weeks 
did  not  elapse  between  the  dates  of  Its  pas- 
sage by  the  respective  boards,  and  the  same 
allegations  are  made  to  apply  to  tiie  ordi- 
nance assessing  the  cost  In  an  amended 
answer,  defendant  pleaded  that  a  sidewalk 
of  brick  bad  tberetoft>re  existed  for  a  long 
period,  and  that  the  new  sidewalk  was  dif- 
ferent In  plan,  material,  and  width,  though 
it  is  not  alleged,  for  the  reason,  presnmably, 
that  It  could  not  be.  that  It  was  original  con- 
struction. A  demurrer  was  filed  to  the  an- 
swer as  amended,  and,  this  being  sustained, 
the  defendant  declined  to  plead  further,  and 
a  judgment  was  entered  directing  a  sale  of 
the  property  to  satisfy  the  cost  of  the  im- 
provement. 

Under  Section  80M  (Russell'B  St  f  UOS). 
the  ^tire  management  and  control  of  tbe 
streets,  all^e,  walks,  and  ways  of  the  dtr 
is  lodged  with  the  board  of  council  and  the 
board  of  aldermen.  Any  improvement,  of 
whatever  kind  or  nature,  that  is  desired, 
must  be  ordered  and  directed  by  this  body 
before  It  may  legally  be  done.  Tlie  procedure 
Is  regulated  wholly  by  the  provisions  of  tbe 
Kentu(^  Statutes,  as  found  In  sections  3004 
to  8100,  IncluBlve.  It  will  be  noted  that  the 
general  council  Is  given  ezduslve  control  and 
supenrlsion  over  the  sidewalks,  etc,  with  tbe 
right  to  repave  or  reconstruct  or  otherwise 
improve  same.  Section  3006  directs  how  tbe 
cost  of  original  construction,  reconstruction, 
or  other  improvemrats  shall  be  paid,  and 
when  a  portion  of  tiie  said  cost  is  to  be  borne 
by  the  dty  and  a  portion  br  the  pr(q>erty 
owners  it  specifically  directs  what  proportion 
thereof  shall  be  paid  by  esdi.  following  this 
provision,  there  is  an  explicit  direction  that 
the  cost  shall  be  assessed  as  tbe  cost  of  the 
constmction  of  streets,  with  a  lien  Dpin 
the  abutting  property  to  satisfy  the  ass  ess 
ment  As  council  can  only  speak  throng  an 
ordinance,  the  direction  that  the  cost  diall 
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DODD  T.  HEETBR  ft  SONS. 
(Gonrt  of  Appeals  of  Kentucky.  Feb.  10k  1010.) 

1.  MmnoiPAL  CoEPORATxoirs  (|  S01^-<pnB- 

UO  IMPBOVEMBNTB— AUTHOEITT  TO  OBDEB. 
Under  Ky.  St  \  3094  (Ruasell's  St.  S  1205), 
which  gives  the  exclusive  control  of  streets,  al- 
leys, v&VtB,  and  ways  of  dtles  of  the  second 
class  to  the  general  council,  any  street  improve- 
ment, of  whatever  kind,  that  Is  desired,  must  be 
ordered  by  this  body  before  It  may  be  legally 
dwe. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorK>rBtionfl,  Cent.  Dig.  |  802;   Dec  Dig.  S 

2.  MUNICIPAXi  COKPOBATIONB  (|  449*)— STBBBT 
lUPBOVEHXNTS— A8SE8SUENT8— ObDINANCES. 

Ky.  St  i  3096  (Russeirs  St  I  1207)  pro- 
vides that  the  coundl  may  by  ordtnance  pro- 
vide for  the  construction  or  reconstruction  of 
Rtreets,  and  directs  bow  tbe  cost  shall  be  paid, 
and  when  a  portion  of  tbe  cost  Is  to  be  borne 
both  by  the  city  and  the  proiterty  owners  it  di- 
rects what  proportion  is  to  be  iiaid  by  each, 
which  is  to  be  assessed  as  the  cost  of  the  con- 
struction of  streets,  with  a  Hen  npon  the  abut- 
ting property  to '  satisfy  the  assessment.  Beld 
that,  since  ue  council  can  only  speak  through 
an  ordinance,  the  direction  that  the  cost  shall 
be  asseased  as  the  coat  of  construction  means 
that  when  tbe  cost  Is  determined  the  general 
council  shall  by  ordinance  assess  the  cost  against 
tbe  abutting  property,  and  in  providing  that  the 
cost  of  reconstructing  sidewalks  shall  be  assess- 
ed as  in  tbe  construction  of  streets,  It  means 
that  ao  ordinance  shall  be  passed  assessing  tbe 
coat,  just  as  an  ordinance  is  required  assessing 
the  coat  for  other  street  Improvements. 

[Bid.  Note.— For  other  cases,  see  Municipal 
^^mtiODS,  Cent  Dig.  S  lOTsi;  Dec.  Dig,  ( 

8.  MUNICIFAI,  COBFOBATIONS  (S  302*)— STBEET 

Improvements— Obdinancb— Validity. 
Under  Ky.  St.  f  3100  {Ruasell's  St  S  1211) 
providing  that  no-  ordinance  for  any  original 
street  improvement  shall  pass  both  boarda  of 
the  general  council  at  the  same  meeting,  and  at 
least  two  weeks  shall  elapse  between  the  pas- 
sage of  any  soch  ordinance  from  one  board  to 
another,  applies  only  to  ordinances  directing 
original  construction ;  and  hence  an  ordinance 
directing  the  recoostmctioo  of  a  sidewalk,  pass- 
ed by  the  board  of  council  and  the  boara  of 
aldermen  and  approved  by  the  mayor  within 
three  days,  was  valid. 

[Ed.  Note.— For  other  cases,  see  Munidpal 
Corporations,  Cent  Dig.  |  603;  Dec  Dig.  i 
802.*) 

Appeal  from  Circuit  Court,  Kenton  County, 
Criminal,  Common  Law,  and  Equity  Division. 

"To  be  offldally  reported." 

Action  by  Heeter  A  Sons  against  Bvdyn 
Bsker  Dodd.  Judgment  for  plalntlflM  and 
defendant  appeals.  Affirmed. 
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be  assessed  as  the  cost  of  cons  traction  of 
streets  means  tiiat,  when  the  cost  Is  deter- 
mined, tbe  general  council  ghatl  pass  an  ordi- 
nance assessing  the  cost  against  the  abutting 
property.  Section  3100  prorldes  that,  In  the 
event  mistakes  shall  be  made  In  the  ordinance 
fixing  the  cost,  same  may  be  corrected,  that 
no  Injustice  may  be  done;  and  When  section 
3096  provides  that  the  cost  of  recoostrucUng 
Bldewaiks  shall  be  levied  and  aascsspd  as  In 
the  construction  of  streets.  It  metdy  means 
that  an  ordinance  shall  be  passed  lerylng  and 
assessing  the  cost,  Just  as  an  ordinance  Is  re- 
quired levying  and  assessing  the  cost  for 
other  Improvem^ts  In  the  streets  and  ways 
of  the  city.  It  is  only  In  cases  of  original 
construction  that  the  Legislature  has  seen  fll 
to  require  that  a  period  of  two  weeks  shall 
elapse  between  the  passage  of  an  ordinance 
by  one  body  before  It  may  be  legally  passed 
by  the  other.  Of  course,  the  L^slature,  In 
the  exercise  of  its  discretion,  might  have  di- 
rected that  ail  public  Improrements  in  the 
streets  or  ways  or  walks  of  the  city  should  t)e 
so  passed;  but,  not  having  seen  fit  to  do  so, 
the  council  was  under  no  duty  to  appellant 
to  permit  this  lapse  of  time  between  the  pas- 
sage of  the  ordinance  in  Question  by  its  re- 
spectlve  boards  any  more  than  It  would  have 
been  required  to  pass  an  ordinance  calling  for 
the  original  construction  of  the  streets  or 
ways  not  to  be  made  with  brick,  granite, 
asphalt,  concrete,  or  other  improved  material 
or  paving,  by  a  two-thirds  vote.  In  all  cases, 
where  not  controlled  by  ststntory  provisions, 
the  conndl  Is  left  free  to  proceed  in  the  usual 
and  customary  way.  So,  likewise,  where  pro- 
vision Is  made  that  these  two  weeks  shall 
ellipse  between  the  passage  of  the  ordinance 
by  the  respective  boards  which  calls  for  origi- 
nal coiwtructlon,  only  those  ordinances  deal- 
ing with  the  subject  of  original  construction 
need  be  made  to  conform  to  this  requirement 
of  tbe  statQte. 

It  Is  common  knowledge  that  In  original 
construction  there  are  many  Items  of  expense 
which  do  not  have  to  be  reckoned  with  In 
reconstruction.  The  Legislature  evidently 
had  this  In  mind,  and  therefore  directed  that 
the  two  weeks  elapse  between  the  passage 
of  an  ordinance  directing  original  construc- 
tion by  the  respective  boards.  In  order  that 
those  Interested  might  have  an  opportunity 
to  appear  before  the  board  and  be  heard.  If 
this  was  not  the  purpose,  we  can  see  no  good 
reason  for  requiring  this  lapse  of  time.  But, 
whatever  the  purpose  was,  the  legislative  will 
Is  clearly  expressed  upon  this  point,  and.  In 
tbe  absence  of  this  prohibition,  the  respective 
boards  composing  the  general  council  could 
pass  ordinances  with  any  degree  of  rapidity 
which  their  sense  of  propriety  and  fairness 
would  permit  It  Is  only  the  ordinance  dl- 
recting  original  constmctlon  that  is  required 
to  be  passed  by  the  respective  boards  with 
this  lapse  of  time.  The  ordinance  flxlug  the 


assessmoit  In  cases  of  original  construction 
does  not  have  to  be  so  passed,  and  when  sec- 
tion 8006  directs  that  the  cost  of  constructing 
or  reconstructing  sidewalks  shall  be  levied 
and  assessed  as  tbe  cost  of  the  constmctlon  of 
streets,  It  does  not  refer  to  the  Improvement 
ordinance,  but  merely  to  the  assessing  ordi- 
nance; and,  It  not  being  contended  here  that 
tbe  Improvement  in  question  is  original  con- 
stmotlon,  we  are  of  opinion  that  the  court 
did  not  err  In  holdliv  the  ordinance  In  ques- 
tion valid. 
Judgment  afflnned. 


CHESAPEAKE  &  O.  ST.  CO.  v.  CONLBT. 
(Court  of-  Appeals  of  Kentucky.    Feb.  9,  1910.) 

1.  PLEADino  (i  245*)— AuKNDHBNT  — Com- 
plaint. 

Under  Civ.  Code  Prac.  {  134,  aathorizlng 
the  amendment  of  a  pleading  at  any  time  in  fur- 
therance of  justice,  by  correcting  a  mistake  or 
inserting  other  allegations  material  to  the  case, 
even  after  tbe  caae  has  been  partiallr  tried.  If  It 
does  not  substantially  change  the  claim  or  de- 
fenae,  and  requiring  the  court  at  every  stage  of 
the  action  to  disregard  any  defect  in  the  pro- 
ceedinga  which  does  not  affect  substantial  rights 
of  the  adverse  part?,  there  was  no  abuse  of  dis- 
cretion in  an  action  for  injuries  to  plaintiff, 
while  worlcing  on  a  flat  car  on  defendant's  side 
track,  in  allowing,  after  isaae  joined,  an  amend- 
ment to  tbe  complaint,  whicli  had  been  drawn 
on  the  theory  that  plaintiff  was  emplovcd  by 
the  railroad  company,  and  alleging  that  ne  was 
ordered  onto  tbe  car  by  the  defendant's  con- 
ductor, 80  as  to  allege  that  he  was  a  licensee  In 
the  employ  of  a  shipper,  where  it  was  not  con- 
tended that  defendant  was  surprised  hy  the 
amendment  so  that  It  conld  not  present  its  real 
defense,  and  It  did  not  ask  for  any  eontinuaace 
or  postponement  to  obtain  witnesses  or  evidence, 
or  to  investigate  tbe  new  ease  made  bj  tbe 
pleadings. 

[Ed.  Note. — For  other  cases,  see  Pleadliw, 
Cent.  Dig.  S  655;  Dec.  Dig.  S  245.*] 

2.  RAn.BOAOB   (S  282*)— INJDBIES  TO  LlCEH- 

SEE8— Actions— I  KSTBucTioNS. 

In  an  action  for  injuriea  to  plaintifE  while 
working  on  a  flat  car  oo  defendant's  aide  track, 
alleged  to  have  been  caused  by  defendant's  em- 
ployes allowing  three  loaded  cars  to  run  down 
the  track  and  collide  with  the  car  he  was  worlc- 
ing oo,  allowing  the  cars  to  run  down  tbe  track 
being  negligence,  and  the  evidence  being  in  con- 
flict ai  to  whether  or  not  there  waa  anv  one  oo 
them  at  the  time.  It  was  not  error  to  fail  to  lim- 
it the  jury  In  determining  defendant's  negligence 
to  the  consideration  of  the  acts  of  the  persona 
on  tbe  loaded  cars  alone. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  i  951 ;  Dec.  Dig.  I  282.*] 

3.  Tbial  (I  191*)  — iHSraucTXONS  — Assump- 
tions AS  TO  Facts. 

Id  an  action  for  Injuries  to  plaintiff  while 
loading  a  flat  car  on  defendant's  side  track,  an 
Instruction  that  If  the  jnry  believe  from  the  ev- 
idence that  defendant  placed  one  of  Its  cars  on 
ita  aide  track  to  be  loaded  by  W.  and  woAmen 
under  him,  and  that,  when  plaintiff  was  on  the 
car  as  one  of  the  workmen.  It  was,  through  the 
negligence  of  the  defendant,  struck  hy  other 
cars  of  defendant  so  that  the  plaintiff  waa  In- 
jured, was  not  erroneous  as  assumlnK  that  plain- 
tiff was  on  the  car  aa  an  employ^  of  W.,  since 
the  words  "that  if  the  jury  believe  from  tbe  evl- 
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denee"  bad  xefemioe  to  eacb  of  the  pmrndtioiLi 

Indicated. 

[Ed.  No.te.— For  other  casea,  see  Trial,  Cent 
Dig.  IS  420-430  ;  Dec.  Dig.  S  191.*] 

4.  Trial  (|  256*)— Insivuctions— REQimfra— 

FCBTESB  AND  MOBS  SPECIFIC  iNSTBDCTTONa. 
Id  an  action  for  penonal  Injories,  where 
the  court  charged  that,  if  certain  facts  were  en- 
tabllshed  by  the  evidence,  the  veidlct  shoaid  be 
for  plaintiff,  it  was  not  error,  in  the  absence  of 
request  therefor,  to  fail  to  give  the  cODTerse  of 
tbu  instruction  that,  If  any  SMsntial  one  <tf 
these  facts  was  not  shown,  the  verdict  should 
be  for  defendant. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent. 
Dfg.  SS  628-041 ;  Dec  Dig.  {  256.*] 
6.  Nequoence  (8  141*)— Actions— INBTBUO- 

HONS— GONTBIBUTOBT  NeOLIOENCE. 

In  an  action  for  personal  injuries,  It  was 
not  necessary  that  the  instructioa  relating  to 
contributory  negligence  be  a  separate  instruc- 
tion. 

[E!d.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  ||  SS2-892;  Dea  Dig.  1 141.«] 

6.  NEOUOENCE    (H  141*)— AOnONB— IHBTBITC- 

TI0N8— CONTBIBUTOBT  NEOUOENCB. 

In  an  action  for  personal  Injuries,  a  charge 
that,  if  the  jury  found  so  and  so,  the  verdict 
should  be  for  the  plaiutlff,  unless  they  further 
found  that  the  plaintiff  was  so  negligent  for 
his  own  safety  that,  but  for  this  ne^igence,  he 
would  not  have  been  Injured,  is  not  erroneous, 
as  allowing  plaintiff  to  recover,  unless  his  own 
negligence  wholly  caused  hia  injury. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  S§  382-392 ;  Dec.  Dig.  |  Ml.*] 

7.  Negugekce  (S  82*)— ConnuBTrroKT  Nkq- 

LIOENCE. 

Where  the  n^Hgence  of  a  person  injured 
so  far  contributes  to  the  happening  of  the  event 
that,  if  be  had  not  been  negligent,  the  other's 
negligence  would  have  been  harmless  to  him,  he 

cannot  recover, 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent.  Dig.  8  112 ;  Dec.  Dig.  S  82.*] 

8.  RaIUOAOS   (I  282*)  —  INJUUES   TO  Lx- 

CEN8EB8— Actions— Dahaoes. 

Acta  of  defendant's  employ^  In  turning 
loose  three  loaded  cars  with  so  one  on  them,  on 
a  siding,  which  was  downgrade,  without  any 
notice  or  warning  to  persons  woriclng  on  otiier 
cars  standing  on  the  siding,  when  the  employ^ 
knew  of  their  presence,  showed  a  reckless  dis- 
regard of  life,  and  justified  the  recovery  of  ex- 
emplary damages  by  one  at  work  on  one  of  the 
standing  cars  and  injured  in  the  resulting  colli- 
sion. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  %  916 ;  Dec.  Dig.  8  282.*] 

9.  Damaofs  (S  215")— Punitive  Dauaoes— 
Instructions. 

An  instruction  as  to  punitive  damages 
should  tell  the  juiy  that  the  giving  of  punitive 
damages  is  a  matter  of  discretion. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  88  &43-647 ;  Dec.  Dig.  |  215.*] 

10.  Appeal  and  Ebbob  (8  1068*)— Review- 
Harmless  Eeroe^Instbuctidns. 

Reversal  will  not  be  granted  for  error  In 
an  instruction  as  to  punitive  damages,  where  the 
court  is  reasonably  convinced  that  the  jnry 
awarded  no  punitive  damages. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  8  4228 ;  Dec.  Dig.  |  IOCS.*] 

11.  Appeal  and  Ehbob  (g  1170^— Review- 
Harmless  Ebbob- Instbuctioks. 

Under  Civ.  Code  Praa  H  184.  338.  7RG. 
providing  that  reversal  shall  not  be  granted  for 

any  errors  not  appearing  from  the  record  to 


have  prejudiced  some  snbstantlal  tight  of  tbf 
party  complaining,  where  upon  a  mamy  of  tbt 
whole  record  the  appellate  court  cannot  pemirt 
that  anything  technically  an  error  has  Id^- 
enced  the  result,  it  is  their  duty  to  affirm. 

[Ed.  Note.— For  other  cnses,  see  Appeal  and  Er- 
ror, Cent  Dig.  88  4540-4545;  Dec  Dig.  S  llIu  V 

12.  Tbial  (8  139*)— Taeiro  Cask  nOK  Jcbt 

— Sdfficienct  of  Evidence. 

A  peremptory  instmctioo  for  defendant  casr 
not  be  granted  anless  there  Is  total  Caflore  of 
proof  to  sustain  plaintiCTs  case. 

[E^d.  Note.— For  other  cases,  see  Trial.  CesL 
Dig.  81  332,  833,  338-341 ;  Dee.  Dig.  1  m*l 

Appeal  from  Clrcnlt  Coart,  Carter  Gonntr. 

"To  be  offldallj  reported.** 

Action  toy  Elliott  Conley  against  fbe  Ches- 
apeake ft  Ohio  Railway  Company.  From  s 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Shelby  &  Shelby,  E.  B.  WUholt.  and  R 
U  Woods,  for  appellant.   H.  B.  Dyserd,  for 

api>eliee. 

O'REAR,  J.    Appellee  waa  onployed  I? 
a  shipper  in  loading  railroad  crosa-tles  at 
Soldier  Station  on  cars  of  appellant's  rail- 
road.  A  flat  car  had  been  set  in  on  41ie  side 
track  to  be  loaded  with  the  ties.    A  Iocs! 
freight  train  In  shifting  cars  In  the  sfding 
had  moved  the  one  on  which  appellee  was  n 
work.   The  cars  were  started  tMck  to  tbtir 
proper  position,  and  as  they  came  to  a  stop, 
or  as  they  were  coming  to  a  stop  at  the 
place,  appellee  mounted  the  car  to  U^in  bU 
work.   His  first  effort  was  to  set  the  ttfake 
so  as  to  hold  the  car  in  imsidon ;  the  track 
being  on  an  incline  grade.   The  crew  of  the 
freight  train  had  In  the  meantime  turned 
Into  that  siding  three  flat  cars  loaded  with 
steel  T-rails.   These  latter  cars  were  started 
Into  the  downgrade  siding  wlthont  any  one 
on  them  to  set  the  brakes,  and  without  any 
control  over  the  cars.   They  ran  against  the 
flat  car  on  which  appellee  had  climbed,  strik- 
ing It  with  such  force  as  to  throw  him  with 
great  violence  against  the  end  of  the  car. 
fracturing  his  ribs  and  otherwise  inJoriEf 
him,  as  be  clalma   He  was  unaware  of  the 
fact  that  the  loaded  cars  were  turned  hito 
the  siding,  and  no  notice  of  th^r  movement 
was  given  to  him.   He  did  not  see  than  com- 
ing In  time  to  get  out  of  the  way.  He 
brongbt  this  suit  to  recover  damages  tor  hb 
Injury.  The  verdict  and  judgment  were  fsr 
$900  In  his  favor. 

Appellant  assigns  as  errors  of  tlhe  trla'. 
court  (1)  Its  action  in  allowing  an  amended 
petition  to  4>e  filed  after  the  IsBoe  bad  beea 
Joined;  (2)  that  the  Instructions  were  c^ 
roneons  In  several  particulars;  and  (3)  that 
the  verdict  is  flagrantly  against  tbe  evidence 
and  is  excessive. 

The  petitlim  charged  that  appellee  was  or- 
dered  to  get  upon  the  car  by  the  conductor 
of  the  freight  train.  The  amendment  with- 
drew that  charge,  claiming  that  It  had  been 


•For  other  cases  sm  sams  topic  and  uctlon  NUHBBR  In  Ose.  *  Am.  Digs.  IM  ta  dats^  *  Bipsrtw 


Digitized  by 


Google 


KyJ  OHESAPEAKB  A  a 

made  by  coqdmI  who  drew  the  pleadlog  be- 
fore a  conference  with  the  plaintiff,  but  that 
the  true  state  of  the  case  was  that  appellee 
was  engaged  as  a  laborer  for  a  shipper  In 
loading  the  car  when  Injured.  Tbe  petition 
seems  to  have  been  framed  upon  the  theory 
that  appellee  was  an  employ^  of  the  railroad 
company  at  the  time  he  received  his  injury, 
and  the  amendment  npon  the  idea  that  he 
was  a  licensee.  The  subject  of  the  action 
was  the  allied  negligent  Injury  of  the  plain- 
tiff by  the  defendant's  agents  In  the  opera- 
tion of  their  train.  The  capacity  In  which 
the  plaintiff  was  related  to  the  sltaatlon  was 
an  incident  merely.  It  is  true,  it  was  a  ma- 
terial Incident  But  amendment  of  pleading 
Is  favored  by  our  Code  of  Practice.  The  of- 
Qce  of  all  pleading  Is  to  arrive  at  an  Issne 
on  the  real  matter  in  dispute.  It  Is  not  the 
policy  of  the  practice  In  this  state  to  en- 
courage the  trapping  of  the  unwary  or  nn- 
akillful  in  the  art  of  pleading.  On  the  con- 
trary, it  is  to  present  for  the  court  or  Jury 
the  true  issue  in  dispute,  the  question  of 
merit  about  which  the  parties  disagree.  Sec- 
tion 134,  Civ.  Code  Prac,  authorizes  the  trial 
court  to  "at  any  time,"  "In  fnrtherance  of 
Justice,  and  on  snch  terms  as  may  be  prop- 
er, allow  or  cause  a  pleading  to  be  amend- 
ed" by  correcting  a  mistake  In  any  respect 
or  "by  inserting  other  allegations  material 
to  tiie  case."  In  addition,  even  after  the 
case  has  been  partially  heard  on  the  trial, 
the  court  may,  **lf  tlie  amendment  does  not 
change  substantially  the  claim  or  defense," 
allow  «n  amendment  conforming  the  plead- 
ing to  the  facts  proved.  The  distinction 
made  between  allowing  the  amendment  to  be 
filed  before  and  after  trial  has  begun  Is  evi- 
dently rested  npon  the  notion  that,  before 
the  trial  has  begun,  the  court  by  putting  the 
pleader  on  terms  may  proteot  the  opposite 
party,  although  the  nature  of  the  claim  or 
defense  may  be  changed  by  the  amendment; 
but  after  the  trial  has  begun,  or  perchance 
after  the  proof  Is  In,  to  allow  such  an  amend- 
ment—that Is,  one  that  would  change  the 
claim  or  defense  even  to  conform  to  the 
facts  proved — might,  and  frequently  would, 
operate  to  the  surprise  of  the  opposing  par- 
ty, presenting  a  new  Issue  of  fact,  one  of 
which  he  bad  not  before  been  apprised  by  his 
ttdversary,  and  to  meet  which  he  had  not 
prepared  himself.  It  would  also  tend  to  en- 
courage speculative  trials,  relieving  them  of 
all  danger  from  loose  practice.  But  before 
the  trial  has  begun.  If  the  amendment  even 
change  the  nature  of  the  claim  or  defense, 
the  opposite  party  may  be  fully  protected, 
and  should  be,  by  the  trial  court's  putting 
the  ideader  <m  such  terms  as  to  costs  and 
contlnnance  as  will  be  Just  But  the  law 
Is  more  concerned  with  bringing  the  real 
dispute  to  final  Issue  and  trial.  In  which  Jus- 
tice may  be  meted  out  to  the  parties  as  the 
law  is.  than  with  the  matter  of  mere  con- 
venlrace,  or  even  neglectful  or  artful  prep- 
aration o£  a  cause,  or  in  determining  It  oth- 
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erwlse  than  upon  Its  merits.  Hence  the  lib- 
eral provision  of  that  section  of  the  Code, 
made  positively  manifest  by  Its  conduding 
clause  that  "the  court  must,  In  every  stage 
of  an  action,  disregard  any  error  or  defect 
,  In  the  proceeding  which  does  not  affect  the 
substantial  rights  of  the  adverse  party." 

Our  Codes  of  Practice,  adopted  the  Ist  day 
of  August,  1851,  and  cnanged  but  little  since 
1854  (although  revised  in  1877),  were  fashioned 
after  the  New  York  Code.  Kentucky  was 
among  the  first  of  the  states  to  adopt  the 
code  system  of  practice,  which  was  promul- 
gated about  1848  in  this  country.  It  was 
brought  about  largely.  It  Is  supposed,  upon 
the  fq)Irited  and  heroic  writings  of  Jeremy 
Bentham,  challenging  the  common-law  prac- 
tice as  archaic,  disproportioned  to  the  grow- 
ing body  of  substantive  law,  and  as  tending 
to  hinder  and  embarrass  the  administration  of 
Justice,  rather  than  promote  IL  Under  the 
common-law  system,  the  forms  of  procedure 
took  precedence  often  times  of  the  substance 
of  the  controversy.  Both  common-law  and 
equity  Judges  bad  attempted,  and  had  In  a 
manner  accomplished,  something  in  the  way 
of  relief  from  the  ancient  iron  rules  by  Judi- 
cial leEflBlation  in  the  form  of  rules  of  court, 
by  the  adoption  of  expedients,  some  of  which 
were  subterfuges,  called  fictions,  whioh  but 
emphasized  the  necessity  for  legislation  that 
would  bring  the  adjective  law  abreast  with 
the  development  of  substantive  law.  Section 
134  of  our  Civil  Code  is  yet  looked  upon 
askance  by  some  lawyers,  particularly  by 
skilled  pleaders,  as  something  unscientific  and 
Inbarmonlous,  as  a  breadi  In  the  edifice  of 
act  and  finished  forms  erected  by  the  l^rned 
pleaders  of  the  day  of  Chltty  and  Stephens. 
But  It  Is  not.  In  Its  exact  language  it  is  found 
In  the  Codes  of  all  but  two  or  three  of  the 
states  of  the  American  Union  which  have 
adopted  the  code  system,  and  Is  substantially 
the  same  as  the  English  rules,  under  the  Ju- 
dicature act.  "Both  seek  to  give  effect  to  the 
principle  that  courts  exist  not  for  the  sake 
of  discipline,  but  for  the  sake  of  deciding 
matters  in  controversy."  Cropper  v.  Smith, 
C.  A.  26  Cb.  D.  700-710 ;  Becker  v.  Walworth, 
45  Ohio  St.  left.  12  N.  E.  1;  Bohlen  v.  Metro- 
politan Ry.,  121  N.  T.  546.  24  N.  E.  932;  Cook 
V.  Crolsnn.  2'>  Or.  475,  36  Pac.  532.  It  was 
first  charged  and  is  yet  occasionally  echoed 
that  the  section  gives  the  trial  Judge  the  au- 
thority of  the  "Autocrat  of  RuMla."  Nash.  PL 
&  Fr.  109.  But  it  has  not  been  found  to  be  so. 
For  more  than  half  a  century  this  liberal  de- 
parture has  been  applied  by  the  Judges  In  its 
right  spirit,  and  to  the  "furtherance  of  Justice" 
—the  end  of  all  pleading.  Rarely  has  It  been 
abused,  and,  when  It  has  been,  more  Instances 
are  found  In  which  it  was  too  rigorously  In- 
terpreted than  too  freely  allowed.  It  Is  the 
most  elastic  provision  of  the  Code,  the  one 
that  most  enables  the  law  of  the  remedy  to 
encompass  and  to  secure  the  constantly  grow- 
ing body  of  the  law  of  right.  In  this  instance 
appellant  does  not  claim  that  It  was  aur- 
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priRed  hy  tbe  auMDdment;  m>  that  It  could 
not  and  did  not  present  Ita  real  defense  to 
the  Issue  which  was  tried.  Kor  did  appel- 
lant ask  a  continuance,  or  even  a  postpone- 
ment, to  allow  It  to  summon  witnesses  upon, 
or  to  Investigate,  tbe  new  state  of  case  pre- 
sented by  the  pleadings,  l^e  employer  of 
appellee  was  present  at  the  court  and  testi- 
fied as  a  witness.  Indeed,  he  had  some  time 
before  given  his  deposition  fn  the  case  in 
which  he  had  set  out  the  plalntlCTs  relation 
to  the  work,  /^tpellant's  conductor  was  also 
present,  as  was  every  other  eyewitness  to  the 
occurrence,  so  far  as  Is  disclosed.  The  court 
did  not -abuse  a  sound  Judicial  discretion  in 
allowing  the  amendment  On  the  contrary, 
be  would  had  he  refused  It 

The  court  gave  the  Jury  the  following  In- 
stmctlons: 

"(1)  If  they  believe  from  tbe  evld^ce  that 
the  defendant,  the  Chesapeake  ft  Ohio  Rail- 
way Company,  placed  one  of  Its  cars  on  one 
of  Its  side  tracks  to  be  loaded  with  ties  by 
one  Cbas.  Waltz  and  workmen  under  him, 
and  that  when  the  plaintiff,  Elliott  Conley, 
was  on  said  car,  or  getting  onto  It  to  do  said 
work,  as  one  of  said  workmen,  it  was  through 
the  negligence  of  the  defendant,  or  Its  agent 
or  employes,  In  (^Krating  same,  struck  by  an- 
other car  or  cars  of  the*  defendant.  In  conse- 
quence of  which  the  plaintiff  was  knocked 
down  and  Injured,  tben  the  law  Is  for  the 
plaintiff,  and  the  Jury  will  so  find,  unless 
they  further  believe  from  the  evidence  that 
At  the  Ume  of  tbe  allied  injury  the  plain- 
tiff was  so  negligent  of  his  own  safety  that 
but  for  such  negligence  It  would  not  have 
happened,  in  which  event  they  will  find  for 
the  defeiidant 

"(2)  If  tbe  Jury  find  for  the  plaintiff,  the 
measure  of  damages  Is  a  fair  and  Just  com- 
pensation for  any  mental  and  bodily  pain  he 
fluffered  as  «.  direct  result  of  his  injury,  if 
any,  and  any  permanent  reduction  of  bis  pow- 
«r  to  earn  money  as  the  direct  result  of  tbe 
Injury,  if  any,  and  If  the  Jury  believe  from 
the  evidence  the  injury,  if  any,  was  caused  by 
the  gross  negligence  of  the  defendant,  th^ 
may  also  award  the  plaintiff  such  sum .  In 
punitive  damages  as  they  deem  proper,  not 
«xceedlng  in  all,  however,  $2,000,  the  amount 
•claimed  In  the  petition." 

The  other  Instructions  defined  correctly 
negligence  and  gross  negligence. 

It  iB  insisted  for  appellant  that  the  court 
should  have  confined  the  Jury  to  the  consid- 
eration of  the  acts  of  those  who  were  on  the 
flhonted  cars  (the  conductor  had  testified  that 
two  brakemen  were  on  those  cars  when  they 
were  turned  loose).  The  allegation  of  tbe  pe- 
tition was  that  the  negligence  was  In  defend- 
ant's "agents,  servants,  and  employes  in  the 
management  and  operation  of  its  trains  and 
•cars."  Appellee  and  others  testified  that 
there  was  no  one  on  the  loaded  cara  It  was 
negligence  of  itself  to  turn  loose  on  a  down- 
grade three  heavily  loaded  cars,  so  that  they 
would  collide  with  other  cars  placed  on  the 


siding  to  be  loaded  and  abont  whidi  mm 
were  engaged  at  work  loading  them,  or  pre- 
paring to  do  80 ;  and  It  was  tba  negUgieaux  at 
the  servants  and  agents  of  the  defmdant  in 
the  management  of  appellant's  train  and  cars. 

It  Is  also  urged  for  appellant  that  the  Hat 
instruction  is  faulty.  In  that  It  assumes  as  a 
fact  what  was  denied  by  the  defendant,  that 
the  plaintiff  was  getting  on  the  car  In  the 
capacity  of  an  employe  under  Waltz,  wben 
It  says:  "And  that  when  the  plaintiff,  El- 
liott Conley,  was  on  said  car.  or  getting  onto 
It  to  do  said  work,  as  one  of  said  work- 
men." The  court  meant  to  say,  and  did  say, 
by  the  Instruction  ttiat  the  plalntllTs  rl^t 
to  recover  was  based  upon  these  propo^- 
tlons,  or  facts,  which  had  to  be  established 
by  the  evidence:  (1)  That  the  railway  com- 
pany had  placed  on  one  of  its  side  tracks 
to  be  loaded  wltb  ties  by  Waltz  and  workmen 
under  him  (for,  if  It  had  not  been  so  placed, 
tben  Waltz's  workmen  had  not  the  right  to 
be  on  the  car,  and  the  defendant  owed  them 
no  duty  to  watch  out  for  their  safety);  0) 
that  plaintiff  was  on  the  car  or  getting  onto 
It  to  do  said  work  (for,  if  tbe  plaintiff  wa^ 
not  on  the  car,  or,  if  on  It  was  there  for 
some  other  purpose,  such  as  volunteering  to 
brake  It  for  thfi  railroad  men,  be  would  be 
without  the  protection  he  was  seeking ;  (3) 
that  it  was  through  the  n^ligence  of  tbe 
railroad  employes  struck  by  another  car  of 
the  defendant;  (4)  that  the  plaintiff  was 
thereby  knocked  down  and  injured.  The 
opening  sentence,  "If  they  brieve  from  tbe 
evidence,"  had  reference  to  each  of  the  jfxop- 
oeltlons  indicated,  as  did  tbe  one  "tbe  ooart 
tells  the  Jury  that"  It  la  not  assumed  tbat 
the  plaintiff  was  on  the  car  as  a  workman 
any  more  than  that  be  was  kno^ed  down 
and  injured.  The  Jury  could  not  have  mis- 
understood the  grammatical  connections  of 
the  Instruction,  as  counsel  for  appellant  on 
tbe  trial  evidently  did  not,  as  he  did  not  offer 
one  in  another  form  ctmreylng  tbe  idea  be- 
ing discussed. 

It  is  next  Insisted  that  the  converse  of  tbe 
first  Instruction  should  have  been  given'  to 
the  Jury.  It  would  have  been  proper  to  do, 
and  doubtless  would  have  been  bad  tbe  de- 
fendant requested  It  Of  course,  when  tbe 
Jury  were  told  that  In  order  to  find  for  tbe 
plaintiff,  they  must  believe  so  and  so  as  being 
established  by  the  evidence,  they  will  nndo^ 
stand  that  if  those  facts,  or  any  easentlal 
one  of  them,  la  not  so  established,  they  must 
find  for'  the  defendant  Jury  trials  are  so 
common  and  constantly  occurring  that  it  is 
scarcely  probable  that  a  Jury  entirely  with- 
out experience  and  knowledge  of  their  fonc- 
tlons  would  be  impaneled  In  this  country- 
Appellant  if  It  had  doubt  on  tbe  subject 
should  have  requested  the  trial  court  to  have 
BO  Instructed.  Not  having  done  sa  it  will 
not  be  heard  to  complain  for  tbe  first  time 
on  appeal  that  the  court  should  have  in- 
structed sa 

It  la  Berlonaly  urged  that  tbe  instmcCtoii 
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deflnlog  contributory  n^lgence  sbonld  hare 
been  given  as  a  separate  Instmctlon,  and 
sbould  have  told  tbe  Jury  tliat  although  they 
shonld  believe  the  plaintiff's  Injury  resulted 
from  the  defendant's  negUgmce,  as  defined 
In  the  inatmctlons,  yet  if  they  farther  be- 
lieved  that  the  plaintiff  was  at  the  time  also 
^llty  of  n^llgence,  which  contributed  to  his 
Injury,  and  but  for  which  the  Injury  would 
not  hare  occurred,  the  law  was  for  the  de- 
fendant Hie  practice  Is  generally  to  follow 
tlie  form  Indicated  by  appellant  But  fre- 
quently trial  Judges  use  the  form  adopted 
by  the  circuit  court  in  tills  case.  When 
tbe  Jury  were  told  that  they  should  find  for 
tbe  plaintiff  If  they  believed  so  and  so  as 
deOned  In-  tbe  instruction,  "unless  they  fur- 
tber  believe,"  etc,  they  must  have  understood 
tbat,  if  they  further  believed  as  s^t  out  in 
tbe  Instruction,  they  could  not  find  for  the 
plaintiff,  although  they  believed  all  the  facts 
to  bave  been  established  as  was  required  by 
tbat  Instruction.  The  principal  criticism 
ur^d  against  this  part  of  the  Instruction  Is 
tbat  It  relieves  the  plaintiff  unlesa  his  own 
cegligence  wholly  caused  his  Injury,  where- 
as the  law  requires  only  that  the  plaintiff's 
negligence  should  have  contributed  to  his  in- 
jury, and  that  but  for  It  the  Injury  would 
not  have  happened.  It  Is  true  tbe  law  of 
-contributory  negligence  takes  cognizance  of 
tbe  negligence  of  each  of  the  actors.  It  does 
not  measure  or  weigh  tbe  degree  of  negli- 
gence in  each  as  by  comparison.  It  merely 
holds  that  when  the  plaintiff's  own  negli- 
gence 80  far  contributed  to  the  happening  of 
tbe  event  that.  If  he  had  not  been  negligent 
the  other's  negligence  would  have  been  harm- 
less to  him,  then  he  ought  not  to  recover. 
In  L.  &  N.  R.  B.  Co.  v.  Clark's  Adm'r.  105 
Ky.  584,  49  8.  W.  326,  20  Ky.  Law  Rep.  137», 
tbe  instruction  to  the  Jury  was,  "unless  they 
believe  from  the  evidence  that  the  deceased 
was  guilty  of  such  contributory  negligence  as 
caused  his  own  death."  It  was  said  of  It: 
■"By  these  words  the  Jury  were  told  that  the 
contributory  negligence  of  deceased  must 
bave  been  such  as  to  wholly  cause  bts  own 
death."  Tbe  language  of  the  instruction  now 
under  consideration  la:  "Unless  tbey  further 
believe  from  tbe  evidence  that  at  the  time  of 
tbe  alleged  Injury  the  plaintiff  was  so  neg- 
ligent of  his  own  safety  that  but  for  such 
negligence  It  would  not  have  happened."  We 
do  not  understand  this  to.  mean  that  the 
cause  of  the  Injury  must  have  been  wholly 
the  plalntUTs  own  negligence  before  the  com- 
pany was  excused.  But  If  the  jury  believed 
from  the  evidence  that  tbe  company's  em- 
ployes were  negligent  as  alleged,  and  plain- 
tiff was  thereby  Injured  as  claimed,  tbe  Jury 
-should  find  for  him  unlesa  his  own  negli- 
gence was  such  that  it  became  the  efficient, 
though  not  the  sole,  cause  of  the  injury; 
that  otherwise  the  injury  would  not  have 
happened.  It  presented  to  tbe  Jury  the  neg- 
ligence of  each  party.  We  think  the  instruc- 
tion on  this  subject  offered  by  appellant  was 
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in  better  form  of  expression,  and  the  one 
given  was  in  this  respect  dangerously  near 
the  line  cond«ained  In  L.  &  N.  v.  Clark, 
supra.  The  evidence  of  contributory  n^- 
ligence  Is  very  slight  and  consists  wholly 
in  the  plaintiff's  own  testimony.  He  is 
shown  to  be  an  ignorant  man,  and  was  par- 
tially deaf  at  the  time  of  the  trial.  The 
testimony  shorn  that  he  was  confused,  and 
did  not  nuderatand  many  of  the  questions, 
especially  if  any  wise  complicated  in  form. 
There  are  points  In  hia  testimony  where  he 
seems  to  admit  tbat  he  got  upon  the  car 
to  stop  it  at  somebody's  call  to  him  to  do 
so.  But  we  are  satisfied.  Just  as  the  Jury 
seems  to  have  been,  that  he  got  on  the  car 
to  commence  his  work,  and  that  bis  first  act 
In  attempting  to  set  the  brake  waft  to  hold 
the  car  hi  place.  He  did  not  see  the  other 
cars  coming.  No  one  of  the  others  there 
did  until  plaintiff  was  on  the  car,  except 
Waltz,  and  he  saw  them  too  late  to  do 
more  than  Jump  on  the  .car  and  grab  a  brake. 
If  plaintiff  did  not  know  that  the  other  cars 
were  coming,  then  his  act  In  setting  the 
brake  the  first  thing  he'  did  when  he  got 
up  was  not  contributory  negligence,  because 
his  injury  was  not  the  result  of  bis  handling 
the  brake.  Some  one  told  htm  to  get  upon 
the  car.  Whether  his  employer  or  a  fellow 
laborer  Is  not  known.  No  one  was  there 
except  the  laborers  and  the  employer  so 
far  as  the  evidence  discloses.  Whether  plain- 
tiff was  prompted  by  his  own  eagerness  or 
somebody's  admonition  to  hurry  and  get  on 
the  car  is  not  material.  His  getting  on  the 
car  was  the  proper  thing  for  blm  to  have 
done  at  that  moment,  unlesa  he  was  aware 
of  the  movement  of  the  other  cars  upon  the 
track.  There  Is  not  evidence  that  he  was 
aware  of  anything  to  put  him  In  peril  even 
though  others  were.  We  are  not  aatlsfied 
that  appellant  was  prejudiced  In  any  sub- 
stantial right  by  the  form  of  the  instruction. 

It  is  also  urged  against  the  li^tructlons 
that  It  waa  error  to  allow  a  recovery  of  ex- 
emplary damages.  We  think  tbat  to  turn 
loose  on  a  downgrade  three  heavily  loaded 
freight  cars  to  run  Into  other  cars  placed  on 
a  siding  to  be  loaded  and  which  were  in 
the  act  of  being  loaded  by  a  number  of  work- 
men, all  with  the  knowledge  of  the  train- 
men, yet  without  any  one  on  the  cars  to 
stop  them,  or  without  any  warning  being 
given  of  their  movement  is  a  reckless  dis- 
regard of  life.  The  fact  that  the  place  was 
in  a  village,  or  near  its  edge,  or  even  in  the 
country,  Is  not  material.  There  were  work- 
men, some  half  dozen,  about  tbat  track  and 
those  cars,  ncenaees,  whose  presence  and 
safety  the  railroad  company  was  obliged  to 
look  out  for.  An  utter  disregard  of  their 
known  presence  justlfles  the  Infilction  of 
punitive  damages. 

Appellant  Insists  that  the  form  of  the  In- 
struction allowing  punitive  daamges  Is  er- 
roneous. The  Jury  were  told  that.  If  the  in- 
jury "waa  caused  by  the  gross  negligence  <tf 
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the  defaidants,  they  may  award  the  plaintiff 
Buch  Bum  In  punitive  damages  as  they  may 
deem  proper,  not  exceeding,"  etc.  In  I.  C  R- 
R.  Co.  T.  HouchiuB,  121  Ky.  635,  89  S.  W. 
080,  11*  R.  A.  (N.  S.)  375,  123  Am.  St  Rep. 
205,  this  InBtmctlon  waa  condemned  on  the 
ground  that  It  should  have  clearly  Indicated 
that  the  Jury  bad  the  discretion  to  allow,  or 
not  to  allow,  punitive  damages,  even  though 
they  believed  the  negligence  was  grosa.  But 
that  case  was  reversed  for  other  and  grave 
reasons.  It  is  not  clear  that  the  court  would 
have  reversed  upon  that  ground  alone,  es- 
pecially if  the  amount  of  the  verdict  did  not 
Indicate  that  probably  punitive  damages  were 
inflicted.  We'  adhere  to  the  rule  laid  down  in 
I.  G.  R.  R.  Go.  V.  Houchins,  supra.  But  we 
are  so  flrmly  convinced  that  the  Jury  did  not 
give  punitive  damages  in  this  case  that  It 
seems  to  us  it  would  be  trifling  with  Justice 
to  set  aside  the  Judgment  and  verdict  upon 
that  ground  alone.  While  we  have  doubts 
about  this  case,  arising  altogether,  however, 
upon  matters  of  practice,  we  cannot  reverse 
merely  upon  doubt  The  grounds  of  doubt 
hare  been  set  forth  in  this  (pinion.  The  Leg- 
islature has  been  at  pains  to  emphasize  the 
duty  of  this  court  not  to  reverse  for  any  er- 
ror not  appearing  from  the  record  to  have 
prejudiced  some  substantial  right  of  the  par- 
ty complaining.  Sections  134,  338,  756,  Giv. 
Code  Prac.  By  that  we  understand  not  that 
we  are  substituted  for  the  Jury  as  triers  of 
the  fact,,  or  even  in  the  assessment  of  the 
amount  of  recovery,  but  that  we  must  be  sat- 
isfied th&t  the  error  of  practice  complained 
of  misled  the  Jury,  and  caused  them  to  reach 
a  conclusion  which  otherwise  they  would  not 
have  reached.  If  the  result  indicates  that  It 
Is  so  Irrational,  or  Is  not  consistent  with  the 
evidence,  although  not  flagrantly  so,  la,  In 
short,  strained,  we  may  look  to  other  parts 
of  the  proceedings  to  ascertain  the  probable 
cause,  and  when  found  to  consist  of  erroneous 
rulings  of  the  trial  Judge  to  hold  that  they, 
if  they  logically  tend  so,  were  the  cause. 
But,  when  upon  a  survey  of  the  whole  record 
we  cannot  perceive  that  anything  that  trans- 
pired, technically  an  error,  has  influenced  the 
result,  our  duty  is  to  pass  It  by  as  it  passed 
over  the  heads  of  the  Jury.  On  this  record 
we  cannot  say  that  the  error  assigned  by  ap- 
pellant perceptibly  affected  the  result 

Whether  the  peremptory  instruction  asked 
for  by  aiq;)ellant  should  have  been  given  de- 
pends on  whether  there  was  total  failure  of 
proof  to  sustain  plaintlfTs  cause.  There  was 
not  such  failure.  And  whether  the  verdict 
Is  flagrantly  against  the  evidence,  as  argued 
by  appellant  depends  on  whether  Isolated 
statements  of  the  plaintiff  in  his  testimony 
tending  to  show  that  he  Jumped  on  tbe  car 
as  a  volunteer  brakeman  to  stop  It  should  be 
accepted  as  true,  to  the  exclusion  of  his  other 
statements  that  he  got  on  the  car  preparatory 
to  doing  bis  work.  Manifestly  it  was  tor  tbe 


Jury  to  harmonize  the  seeming  conflict  In  iliis 
witness'  testimony,  and  to  give  it  such  credit 
as  it  rea8<Hiably  appeared  entitled  to.  Tbej 
bad  the  l>«ieflt  of  seeing  the  witness  d^Mve. 
of  Judging  of  his  caindty  ot  understandiDS 
and  expression,  and  from  the  whole  of  hit 
testimony  to  gauge  the  truth  of  tiie  matta*. 
We  cannot  say  from  the  record  that  their 
verdict  is  flagrantly  contrary  to  tbe  evidence. 
Tbe  fact  that  the  learned  trial  Judge,  a  law- 
yer  of  wide  experience,  a  Judge  of  eitenske 
and  notable  service,  refused  to  set  tbe  verdict 
aside  as  being  even  against  the  weight  of  tbe 
evidence,  conflmu  our  view  as  to  the  Jor^'s 
c(mclnsi<m  being  nutatned  by  tbe  whole  of 
tbe  evidence. 
Judgment  affirmed. 


BAKER  V.  BAKER. 
(Court  of  Appeals  of  Kentucky.   Feb.  9,  ISIO.) 

1.  DiVOBCB  (f  129*)— AnCLTEBT— EVIDBNCE. 

In  a  divorce  action  by  a  wife,  evidence  held 
safllclent  to  show  adultery  by  deien^tent 

[Ed.  Note.— For  other  eases,  see  Divorce. 
Cent  IMg.  H  411-141 ;  Dec.  Dig.  |  128l*I 

2.  DiVOBOB  (I  12»*)— AnULTOIT— KVIDKICE. 

To  entitle  a  wife  to  a  divorce  on  the  gnmod 
of  her  husband's  adultery,  it  U  not  necessary  to 
prove  him  guilty  beyond  a  reasonable  doubt,  but 
only  to  establish  his  adqltennu  zelatioos  by  tbe 
weif^t  of  the  evidence  and  to  the  satisfaction 
of  the  chancellor. 

{Ed.  Note.— For  other  caseit.  see  Divorce, 
Cent  Dig.  i!  411-441 ;  Dec.  Dig.  |  129.»] 

3.  DivoBCB  (S  26*)— "Adultebx"— Btidence— 
Statutobt  Pbovisions. 

While  under  Ky.  St  S  2117  (Rnssen*B  St 
I  67),  to  entitle  a  wife  to  divorce  for  tiie  bos- 
band's  adulterous  conduct  It  must  be  proved  by 
two  witnesses,  or  by  one  and  strong  oorroborsi- 
ins  circumstances,  that  he  is  living  In  adnlteir 
with  another  woman,  and  there  must  be  more 
than  a  single  act  to  constitute  living  togetber 
in  adoltety,  there  need  not  be  a  living  together 
coDtinuously  or  for  a  given  time,  nor  Is  it  nec- 
essary for  the  man  to  abide  in  the  same  house 
with  the  woman;  but  If  he  at  stated  periods 
or  fre<iuently  spend  the  day  or  night  witli  the 
woman,  having  carnal  knowledge  of  her  at  will. 
It  constitutes  adultery. 

[Ed.  Note.— For  'other  cases,  see  Dirorce, 
Gent  Dig.  M  S2HI0;  Dec  Dig.  f  SO.* 

For  oOier  definitions,  see  Words  and  Fbnsrs, 
vol.  1.  pp.  212-214.] 

Appeal  from  Circuit  Court,  Fay^to  GooDty. 

"To  be  officially  reported." 

Action  by  Mary  Baker  agalnat  Jameson 
Baker.  From  the  Judgment,  plaintiff  ap- 
peabi.  Reversed  and  remanded.  wUb  direc- 
tions. 

W.  O.  G.  Hobbs,  for  appellant 

SETTLE,  J.  This  is  an  appeal  from  a 
Judgmmt  of  the  Fayette  circuit  court  dis- 
missing an  action  brought  by  tbe  app^ant. 
Mary  Baker,  to  obtain  a  divorce  a  vlnculo- 
and  allmmy  from  her  husband,  Jameson 
Baker,  upon  tbe  grounds  (1)  of  cruel  and  In- 
human treatment  of  ber  1^  Urn  tor  six 


•For  other  eases  SM  Hnw  teplo  sad  ssctloB  NUUBBR  in  Dse.  *  Am.  IHgs.  HOT  te  date,  ft  Reporter  Isdvxev 
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months  prior  to  the  Institution  of  the  action ; 
<2)  that  he  had  been  and  was  living  in  adul- 
tery with  another  woman.  Though  duly 
summoned,  appellee  did  not  answer  the  peti- 
tion, take  any  proof  to  refute  its  averments, 
or  attend  In  person  or  by  attorney  the  taking 
of  depositions  In  appellant's  behalf,  of  which 
be  was  legally  notified. 

We  are  of  opinion  that  appellee's  extreme 
neglect  of  ^pellant,  his  adulterous  relations 
with  other  women,  and  the  fact  tliat  his  fail- 
ure to  support  her  compelled  her  to  go  to 
her  father's  home,  all  of  which  Is  shown  by 
the  evidence,  fairly  sustalna  the  charge  -of 
cruel  and  inhoman  treatment  made  In  the 
petition,  particularly  as  such  treatment  is 
farther  shown  by  the  evidence  to  have  con- 
tinued for  as  much  as  six  months  before  the 
institution  of  app^ant's  action. 

We  are  farther  of  opinion  that  the  second 
ground  of  divcn^  Is  also  mffiduitly  estab- 
llsbed  by  the  evidence  which  shows  axvellee 
was  actually  living  In  adultery  with  a  wo- 
man or  women  of  notorloudy  lewd  <diaracter, 
residing  in  bawdyhouses  In  the'  city  oi  Lex- 
ington. This  was  made  to  appear  by  the  testi- 
mony of  two  witnesses,  both  of  whom  were 
certified  to  be  worthy  of  credit  by  the  officer 
who  took  their  depositions.  One  of  these 
witnesses  testified.  In  snbstance,  that  short- 
ly before  the  action  was  Instituted  be  saw 
appellee  more  than  once  pablldy  driving  on 
the  streets  of  Lexington  with  a  common  pros- 
titate  and  Inmate  of  a  Megowan  street 
bawdybouse;  that  appellee  frequently  visit- 
ed this  woman  and  maintained  illicit  rela- 
tions with  her ;  and  that  be  bad  loaned  him 
mon^  to  pay  bis  bills  with  her.  The  other 
witness  testified  that  he  had  seen  appdlee  <m 
several  occasions  in  a  M^wan  street  bawdy- 
honse,  and  at  aa<A  times  saw  him  take  the 
same  prostitute  or  another  to  an  upstairs 
room  and  remain  with  her.  These  two  wit- 
nesses farther  testified  that  Megowan  street 
was  known  as  a  street  of  proatltutltm,  and 
that  the  house  in  vrtilch  appdlee  so  frequent- 
ly took  a  room  with  the  prostitute  was  a 
house  of  HI  fame.  It  Is  true  that  neither  of 
these  witnesses  saw  appellee  commit  the  act 
of  adoltwy,  but  a  man  so  lost  to  all  sense  of 
decency  as  to  openly  consort  with  harluts  on 
the  streets  of  a  popnlons  city  and  to  be  fre- 
quently seen  with  them  in  a  house  of  111 
fame,  and  there  availing  himself  of  the  nsnal 
means  and  opportunities  for  sexual  Inter- 
coorse  with  them,  will  be  presumed  to  have 
given  free  rein  to  his  lustful  propensities, 
and  to  have  committed  the  act  of  adultery 
witb  each  opportunity.  In  other  words,  facts 
and  drcumstances,  such  as  are  furnished  by 
the  record  before  us,  are  safflclent  to  warrant 
the  inference  or  conclusion  that  appellee  was, 
as  charged  in  the  petition,  living  In  adultery 
with  the  woman,  or  women,  with  whom  he 
thus  associated. 

It  should  be  borne  in  mind  that,  In  order 
to  enUtle  appellant  to'  a  divorce  upon  the 


ground  of  appellee's  living  in  adultery  with 
another  woman,  it  was  not  necessary  to 
prove  him  guilty  beyond  a  reasonable  doubt, 
but  only  to  establish  his  adulterous  relations 
with  the  other  woman  or  womm  by  the 
weight  of  the  evidence  and  to  the  satisfac- 
tion of  the  chancellor.  Persons  Intending  to 
commit  adultery  do  not,  in  advance,  proclaim 
it  from  the  house  tops,  or  call  in  witnesses 
to  the  act  On  the  contrary,  they  court  se? 
duslon  and  secrecy  In  its  commission,  and 
hence  It  must  usually  be  proved  by  the  cir- 
cumstances that  generally  attend  ita  commis- 
sion. While  the  statute  (section  2117,  Ky. 
St  [Russell's  St.  I  87])  wIU  allow  the  hus- 
band a  divorce  upon  proof  by  two  witnesses, 
or  one  and  strong  corroborating  circumstan- 
ces, of  a  single  act  of  adultery  on  the  part 
of  the  wife,  or  sudi  lewd,  lascivious  behavior 
on  her  part  as  proves  her  to  be  unchaste, 
without  actual  proof  of  adultery,  to  entitle 
the  wife  to  a  divorce  on  the  ground  of  the 
husband's  adulterous  conduct  it  must  be 
proved  by  two  witnesses,  or  one  and  strong 
corroborating  circumstances,  that  he  Is  liv- 
ing In  adultery  with  another  woman.  Why 
this  distinction  is  made.  If,  Indeed,  any  sound 
reason  for  It  exists,  we  need  not  ntop  to 
inquire,  but  In  view  of  the  statute  it  must 
be  recognized ;  hmce,  we  can  but  admit  that 
a  BiDgle  act  of  adultery  on  appellee's  part 
would  not  entitle  appellant  to  the  divorce 
asked.  To  authorize  it  there  must  be  proof 
that  he  was  **llTlng  in  adultray  with  another 
woman."  As  prevloudy  Indicated,  this  was 
made  apparent  the  evidence  introduced  In 
appellant's  behalf,  which,  as  a  whole,  we  re- 
gard ctmvlnclng.  While  to  constitute  a  liv- 
ing ti^etb^  in  adultery  there  must  be  more 
than  a  single  act,  there  need  not  be  a  living 
together  contlnuonsly,  or  for  a  ^ven  time,' 
nw  Is  it  necenary  for  the  man  to  abide  in 
the  same  house  with  the  woman ;  but  If  be 
at  stated  periods,  or  freqaently,  sprad  the 
day  or  night,  or  any  considerable  part  of  his 
time  with  a  woman,  not  bis  wife,  at  such 
times  having  carnal  knowledge  of  her  at  will, 
though  at  other  times  he  be  domiciled  with 
his  wife,  it  constitntes  the  offense  against  the 
wife's  marital  rights  which  the  statute  de- 
dares  a  ground  for  divorce.  Glartc's  Grim. 
Law,  818;  Bodlfleld  r.  State.  86  Ala.  67,  5 
South.  069, 11  Am.  St  Rep.  20;  Hall  v.  State. 
63  Ala.  463.  In  oar  opinion  the  substance 
of  the  issue  here  is  the  adultery.  The  time 
and  place  of  its  commission  are  mere  Incon- 
sequratial  incidents.  As  wdl  said  by  Mr. 
Bishop  In  his  work  on  Marriage,  Divorce, 
and  Separation  (volume  2.  {  1S53):  "It  is 
not  necessary  to  prove  that  the  adultery  with 
which  a  party  Is  charged  should  have  occur- 
red at  any  particular  time  and  place.  The 
court  must  be  satisfied  that  a  criminal  at- 
tadmient  subsisted  between  the  parties,  and 
that  opportunities  occurred  when  the  Intov 
coarse  In  which  it  is  satisfied  the  parties  In- 
tended to  Indulge  might  with  ordinary  facUl- 
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(7  bave  taken  plaea**  It  Memi  to  us  tbat  In 
Tlew  of  the  antiiorltlei  and  under  a  fair  com- 
mon-sense  «uistructl<m  of  the  itatnte  the 
proof  In  this  caae  Is  anqtly  sofflclent  to  su- 
taln  the  dtarse  fliat  aK>«llee  waa  "llTing  In 
adultery  with  another  woman."  Thnwfore 
the  diancellor  should  hare  so  held. 

The  proof  dearly  Bhowed  the  residence  of 
the  parties  to  be  In  Fayette  county  for  the 
statutory  period,  and  that  appellant  was 
without  fault  with  respect  to  the  mattars 
complained  of  in  the  petition.  For  the  rea< 
stms  Indicated,  the  judgmeut  Is  reversed  and 
cause  remanded,  with  dlrectlcms  to  the  cir- 
cuit court  to  set  aside  the  decree  rendered, 
and,  in  lieu  thereof,  enter  another  granttng  ap- 
pelant a  divorce  a  vinculo,  and  alimony. 


PARKS  et  al.  T.  O.  K.  JELLTCO  GOAL  00. 

et  b1. 

(Court  of  Appeals  of  Kentucky.  Feb.  10,  1910.) 
Execution  (|  371*)  —  Sdpplkmektabt  Pbo- 
ccbdinob  —  jurisdicnok  —  couhtt  in 
Which  Jitdgment  was  Bendebeo. 

•Since,  aoder  CW.  Code  Pmc.  i  70,  repairing 
an  action  upon  a  return  of  "no  property  found, 
pursQant  to  section  439,  to  be  broognt  in  the 
county  In  which  the  judgment  Is  rendeied,  or  in 
which  defendant  resides  or  Is  sammoned,  such 
action  may  be  brought  in  the  county  where  the 
iudgment  waa  rendered,  an  action  mav  be 
brought,  under  section  439,  permitting  plaintiff, 
npOD  return  of  execution  ansatiafled,  to  Inatitute 
an  equitable  action  for  a  diBcover;  of  any  mon- 
ey, etc.,  to  which  defendant  is  entitled,  and  make 
peiBODS  indebted  to  him  defendants  therein,  in 
the  county  in  which  the  judgment  was  rendered, 
and  a  debtor  of  the  judgment  debtor  made  a 

Sarty  thereto,  though  both  he  and  the  judgment 
ebtor  reside  in  another  county. 
[Ed.  Note.— For  other  cases,  eee  Execution, 
Cent  Dig.  i  1098;  Dec  Dig.  fi  871.*J 

Appeal  from  Circuit  Court,  Laurel  County. 

"To  be  ofBcIally  reported." 

Action  by  L.  L.  Parks  and  another  against 
the  O.  K.  Jelllco  Coal  Company  and  another. 
From  a  Judgment  dismissing  the  petition, 
plaintiffs  appeal.  Reversed  and  remanded 
for  further  proceedings. 

L.  L.  ^rks,  Sam  C.  Hardin,  and  Geo.  O. 
Brock,  for  appellants.  W.  L.  Brown,  for  ap- 
pellee Norton. 

LASSINO.  J.  L.  L.  and  L.  M.  Parks  re- 
covered a  judgment  in  the  Lanrd  circuit 
court  against  the  O.  K.  Jelllco  Coal  Company 
for  g4,500.  Upon  this  Judgment  execution 
wns  issued  and  placed  in  the  hands  of  the 
Bherlft,  who  returned  it  Indorsed  "No  prop- 
ertv  found."  Thereupon  said  L.  I#.  and  L. 
M.  Parks  filed  suit  In  the  Laurel  circuit 
court  against  the  O.  K.  Jelllco  Coal  Company 
and  George  C.  Norton,  residents  of  the  clQf 
of  LoulBvlUe.  Summons  was  issued  by  the 
clerk  of  the  Laurel  circuit  court,  directed  to 
the  sheriff  of  Jefferson  county,  and  was  ex- 
ecuted by  htm  on  George  C.  Norton,  and  on 


W.  E.  Grant  as  preirident  <sf  the  O.  K.  Jdlloo 
Goal  Company.  Kortrai  was  proceeded  against 
on  the  theory  that  he  was  indebted  to  his  co- 
defendant,  and  plalntifls  sought;  In  this  j>ro> 
ceedlng,  to  require  him  to  pay  Oiem  the  nuH^ 
eif  whldi  was  due  said  aao^waj  by  him  as 
a  balance  on  stode  whidi  he  had  taken  in  the 
company.  The  defendants  first  moved  to 
quadt  the  summons  and  return  thereon.  This 
motion  being  overruled,  demurrers  were  filed 
to  the  Jurisdiction  of  the  court,  and.  these 
being  overruled,  ttiey  pleaded  to  fbe  Jurisdic- 
tion and  to  the  merits:  Upcm  final  snbmts- 
siOn,  the  court  held  that  the  defendants  were 
not  before  the  conrt,  sustained  the  ipedal 
demurrer  to  the  Jnrtedlctlon,  and  diamiased 
the  petition.  From  this  mliiv  tbe  plalntlfU 
appeaL 

Tbe  only  question  Is  wheQier  ac  not  this 
action  might  be  instituted  in  tbe  Lanrel  cir- 
cuit court  when  both  of  the  parties  ivoceed- 
ed  against  live  in  Jefferson  county.  In  tbe 
case  of  McDormant  v.  L.  C.  &  L.  R.  B.  Co.* 
11  Bush,  330,  this  court  said:  "The  provi- 
sions of  section  474  show  that  actions  to  en- 
force the  satisfaction  of  JudgmenCa  were  not 
intended  to  be  governed  by  tbe  rules  br 
which  the  jurisdiction  of  actions  In  general 
Is  to  be  determined.  Such  actions  are  local 
to  the  extent  that  tbey  may  be  instituted  Id 
the  court  from  which  tbe  execution  Issued 
or  In  the  court  of  the  county  In  which  the  de- 
fendant may  reside,  and  tbey  are  transitory 
to  the  extent  that  tb^  may  be  Instituted  In 
any  county  In  which  the  defendant  can  be 
served  with  process."  Section  474  of  the 
Code  In  force  when  that  opinion  waa  written 
Is  the  same  as  section  70  of  the  present  Code, 
although  In  section  70  of  the  present  Code  the 
words  "county  In  which  the  Judgment  Is  ren- 
dered" are  substituted  for  the  words  "in  tbe 
court  from  which  the  execution  Issued"  in 
the  Code  of  1854.  These  expressions,  how- 
ever, are  one  and  tbe  same,  for  the  execution 
could  not  Issue  from  any.  county  other  than 
that  In  which  the  judgment  was  rendered. 

It  will  be  observed  that,  und^  section  70, 
the  plaintiff  has  the  right  to  bring  his  action 
In  any  one  of  three  places,  either  In  the  coun- 
ty where  tbe  judgment  is  rendered,  or  In  tbe 
county  where  the  defendant  resides  or  may 
be  summoned.  The  electl<m  Is  his,  not  that 
of  the  defendant.  In  the  case  at  bar,  the 
judgment  waa  rendered  in  Laurel  county,  and 
plaiutlff  had  an  unquestioned  right  to  pro- 
ceed In  that  county.  Being  glrra  tbe  right 
to  proceed  in  Laurel  county,  it  was  proper 
that  summons  should  Issue  to  the  county  of 
defendant's  residence,  as  was  dcme.  Being 
fully  Justified  and  authorized  by  section  TO 
to  proceed  against  the  O.  E.  Jelllco  Goal  Com- 
pany in  -Laurel  county,  although  summoned 
In  Jeffersfm  county,  section  439  antborlsed 
plaintiff  to  make  party  defendant  to  sndi 
suit  any  one  indebted  to  the  defradant,  and 
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hence  Norton  may  not  complain  tiiat  he  Is 
made  party  defmidant  to  the  ault  la  Laurel 
county  any  more  than  he  coald  If  the  d^end- 
ant  coal  company  had  been  a  resident  of  and 
summoned  In  Laurel  rather  than  Jefferscffi 
coonty.  Hie  court  erred  In  holding  that  the 
Laurel  circuit  court  did  not  have  JurlBdlc- 
tiou. 

Judgment  reversed,  and  cause  remanded 
for  further  proceedings  coudstent  herewith. 


CAPE  et  al.  t.  OAPE  et  al. 
(Court  of  Appeals  of  Kentucky.   Feb.  10,  19ia) 

1.  Costs  (i  110*)— SmjuBrrr  fob  PiTiraNiv- 
NONBSSiDBNTS— Will  Contests. 

Civ.  Code  Prac.  f  616,  requiriDg  nonresi- 
dent plaintiffs  before  commencins  an  action  to 
file  a  send  for  costs,  applies  to  all  actions  to  re- 
cover money  or  property,  and  hence  extends  to 
a  suit  to  bare  a  probated  will  declared  void  so 
as  to  permit  testator's  proi)erty  to  pass  by  de- 
scent to  plaintiffs. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig.  f  437;  Dec  Dig.  f  lia*] 

2.  Costs  (I  110*)— Siwimrrr— NommsroBNTa- 
"AoTioir' —  Acnow  or  Spbcxu.  Pbocbbd- 

"o-  ..    .  . 

Plaintiffs'  proceeding  was  an  "action  with- 
in the  meaning  of  the  statute  ;  that  term  Includ- 
ing all  the  formal  proceedings  in  a  court  per> 
taining  to  the  demand  of  a  right  made  by  one 
party  of  another. 

[Ed.  Note.— For  other  cases,  see  Costs,  Cent 
Dig,  S  437;  Dec  Dig.  |  110.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  1,  pp.  12&-140;  ToL  8,  p.  7563.] 

Appeal  from  Circuit  Court,  Russell  Cotm^. 

"To  be  officially  reported." 

Action  by  B.  T.  Cape  and  others  against 
Claudius  C  Cape  and  others.  From  an  or- 
der dismissing  the  action,  plaintiffs  appeal. 
Affirmed. 

Stone  ft  Aaron  and  J.  H.  Stra^  for  aih 
pdlants.  Bertram  ft  Fhettps,  tor  appdiees. 

NUNN,  C.  J.  In  the  year  1908  <me  Thomas 
Cape  died  in  Russell  county,  Ey.,  and  left  a 
will  by  which  he  devised  to  bis  wife,  Mary 
C.  Cape,  and  his  son,  Claadlus  C.  Cape,  all 
his  in^Ter^,  except  some  minor  devises 
made  to  his  other  children  and  grandchil- 
dren,  appellants.  His  executor  had  the  will 
probated  In  the  county  court  Appellants 
filed  tbla  action  in  the  circuit  court  and  took 
the  necessary  st^  to  appeal  fnnn  the  order 
<a  the  county  court  probating  the  wUL  Th^ 
alleged  in  their  petition  fbMt  Thonus  Cape 
was  mentally  Incapacitated  to  execute  a 
wni,  and  that  appeileea  used  and  exerdnd 
undue  Inflnoioe  over  him  in  the  execution 
thowtf.  It  was  stated  in  the  petition  that 
all  the  appellsntfl  woe  nonresidemta  of  the 
state;  and  appellees  moved  the  court  to  re- 
quire them  to  give  bond  for  cost  which  mo- 
tion the  court  sustained  and  gave  appellants 
until  the  next  term  of  the  circuit  court  to 
execute  it.  which  they  failed  to  do,  and  the 


court  dismissed  their  actbm,  from  whldi  oi^ 
der  they  have  appealed. 

They  contrad  that  the  court  erred  in  re- 
quiring them  to  give  bond  for  cost  end  cite 
the  cases  of  Pryor  v.  Mizner,  etc.,  79  Ky. 
232.  and  Gamett  v.  Foston,  etc.,  122  Ky.  197, 
91  6.  W.  668,  121  Am.  8t  Rep.  456,  as  au- 
thorities for  tbeir  position.  It  was  decided 
In  these  cases  that  the  Code  provisions  reg- 
ulating appeals  in  ordinary  cases  did  not 
apply  to  appeals  in  win  cases,  and  that  no 
appeal  bond  was  required  in  will  cases. 
There  Is  nothing  in  the  statutes  undw  the 
UUe  of  "Wills**  with  reference  to  the  exe- 
cution of  bonds  for  cost  on  appMls.  It  Is 
silent  t^Nni  the  subject  Under  the  title  of 
"Miscellaneous  Proceedings"  In  the  Civil 
Code  of  Practice,  tlie  General  Assembly  In- 
corporated section  016,  vhlch  la  as  follows: 
"A  plaintiff  who  is  nonresident  of  this  state, 
or  a  corporation  other  than  a  bank  created 
by  the  laws  of  tills  stated  before  commen- 
cing an  action,  shall  file  In  the  clerk's  office  a 
bond  of  a  sufllclent  surety,  to  be  approved  by 
the  clerii,  for  the  payment  of  all  costs  which 
may  accrue  In  the  action  in  the  court  In 
wlilch  it  is  brought,  or  in  any  other  to  wblch 
It  may  be  carried,  either  to  the  defendant  or 
to  the  officers  of  the  conrt"  This  section 
seems  to  apply  to  all  nonresidents  who  come 
Into  this  state  and  attempt  by  an  action  or 
proceeding  to  recover  money  or  property, 
and  call  upon  the  officers  of  this  state  to  aid 
them.  The  bond  Is  to  be  executed  for  the 
benefit  of  the  defendant  and  the  officers  of 
the  court  Appellanta  In  this  case  seek  to 
have  ttie  will  of  Thomas  Cape  declared  void 
so  that  they  may  receive  their  portion  of  his 
property  under  the  laws  of  descent  They 
have  made  his  widow  and  one  of  his  eons 
defendants,  and  have  called  upon  the  officers 
of  the  state  to  issue  and  execute  summonaea 
and  BUbpcenas,  and  we  see  no  reason  why  the 
above  provision  of  the  Code  should  not  ap- 
ply to  them  as  well  as  any  nonresident  who 
sees  proper  to  Institute  any  kind  of  an  ac- 
tion in  this  state.  Appellante  contend  that 
they  have  not  brought  an  "action,"  but  took 
only,  the  necessary  steps  to  appeal  from  the 
judgment  of  the  county  court,  and  therefore 
the  provision  of  the  Code  does  not  apply  to 
them.  The  word  *^ctlon"  is  defined  by  Sou- 
vier  to  be  "the  formal  demand  of  one's  right 
from  another  person  or  party,  made  and  in- 
sisted on  in  a  court  of  Justice.  An  action 
Indudes  all  the  formal  proceedings  In  a 
court  of  Justice  attendant  upon  the  donand 
of  a  right  made  by  one  person  or  party  of 
another  in  such  court"  And  such  Is  the  na- 
ture of  appellants'  action  w  proceeding  In 
this  case.  We  are  therefore  of  the  c^lnion 
that  the  lower  coQrt  did  not  wr  In  reqnirlDg 
i^tpdlants  to  execute  the  bond  tor  cost 

For  these  reasons,  the  Judgment  <tf  the  low- 
er court  is  affirmed. 
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TBEOtY  et  aL  T.  OORNETT. 
(C3onrt  of  Appeals  of  Kentucky.  Feb.  10, 1910.) 

SOHOOLS  AND  SOHOOL  DI8TBXOT8  ^  63*)— OF- 
ITOEKS— APPOIKTlfENT^PoWEB  TO  MAKE. 
On  groQDda  of  public  policy,  an  official, 
charged  with  the  reqMiisibllity  of  administering 
the  affairs  of  bis  office,  sbonld  bare  tbe  right, 
in  the  absence  of  a  statate  to  the  contrary,  to 
select  persons  to  fill  vacancies,  occurring  doz^ 
ing  his  term,  that  the  law  authorized  him  to 
make  appointments  for,  and  a  superintendent 
of  schools  had  authorl^  on  June  29th  to  ap- 
point a  school  trustee  to  fill  a  vacancy  to  occur 
on  July  1st  in  the  same  year,  where  his  term 
extended  beyond  that  date,  and  he  had  power 
to  malce  the  appointment  when  the  vacancr  oo* 
cnrrod. 

[Ed.  Note.— For  other  cases,  see  Schools  and 
S<Aool  Districts.  €ent.  Dig.  I  132;  Dec  Dig.  | 
63.«] 

Appeal  from  Circuit  Court,  Breathitt 
County. 

•*To  be  offlclally  reported." 

Proceedings  toy  Nellie  Coraett  against  EUlen 
Terry  and  others,  to  restrain  Efllen  Terry 
fr<Hn  teaching  a  certain  school.  From  a  de- 
cree granting  an  Injunction,  defendants  ap* 
peal.  Berersed,  with  dlrecticHia. 

H.  y.  UTcCbesney  and  A.  H.  Patton,  for  ap- 
pellant.  Martin  T.  Kelly,  for  appellee. 

OaBBOLI^  7<  The  purpose  of  this  litiga- 
tion is  to  determine  whether  tbe  ai^>eUant 
Ellen  Terry  or  tbe  apptilee  Nellie  Comett 
was  entitled  to  teach  the  public  school  in 
district  NO.  11  In  Breathitt  county  for  tbe 
school  year  of  190&-1908. 

On  July  1, 1906,  Ssmnd  Oombs  and  Bllsba 
Gron,  who  claimed  to  be  acting  as  trustees 
of  the  district,  entered  Into  a  contract  with 
Ellm  Tttiy,  by  which  they  ouployed  her  to 
teadi  tiie  school.  Undw  this  contract  she 
comiflenced  the  school  on  July  Bth,  and  con- 
tinued to  teach  until  September  2lBt,  on 
whldb  date  she  was  restrained  from  further 
teaching  1^  an  order  obtained  by  Nellie  Oor- 
nett  In  this  action,  brought  by  her  on  SeptMn- 
ber  19th.  In  ber  petition  she  averred  that 
on  July  1st,  as  w^  as  on  ttaft  7th  of  tiie 
same  month,  the  trustees  were  Hmry  Spen* 
cer,'  OranTllle  Spmcer,  and  Samuel  Gombs, 
and  that  on  the  7th  two  of  the  trustees,  Hen- 
ry Spencer  and  OranTllle  Spencer,  eateteA 
Into  a  contract  with  her  to  tea<^  Uie  scbool 
for  the  school  year.  She  further  averred  tliat 
Elisha  Oross,  one  of  the  persons  who  as 
trustee  made  the  contract  with  EUen  Terry 
on  July  Ist,  was  not  on  that  date  a  trustee, 
and  therefore  the  contract  made  with  Ellen 
Terry  by  muha  Ones  and  Samuel  Combs 
was  a  nullity,  and  did  not  entitle  her  to 
teadi  the  school,  or  to  receive  any  of  the 
school  fund.  She  aAed  that  she  be  adjudged 
the  legally  emptied  teacher  for  the  year, 
and  entitled  to  the  whole  of  the  sdiool  fond. 
Ellen  Terry  In  her  answer,  after  averring 
that  Gross  and  Combs  were  trustees,  and 


setting  up  her  contract  with  them,  denied 
that  Granville  Spencer,  one  of  the  penms 
who  made  Uie  contract  with  Ntflie  Cometi 
on  July  7th,  was  a  trustee.  She  made  her 
answer  a  oonntendaim,  and  asked  that  she 
be  adjudged  the  legally  emp1<^red  tea«ber  of 
the  school  for  the  year,  and  eitttled  to  the 
whole  of  the  scbool  fund.  The  question  as 
to  which  (me  of  these  teachers  liad  a  legil 
contract  to  teadi  tbe  school  depends  on 
whether  Granville  Spoicer  or  EUiAia  Gross 
was  the  legal  trustee  on  July  lat.  If  Gross 
was  tSie  trustee,  then  the  contract  with  JSOm 
Terry  was  a  valid  contract,  if  he  was  not 
the  trustee,  then  the  contract  made  by  tiie 
two  Spaicers  with  NdUe  Comett  was  a  legal 
contract. 

Hie  superintendoit  of  schools  of  Breathitt 
county  in  his  evidence  said  that  Granville 
Spencw  was  aiqKdnted  on  June  28,  190T.  to 
serve  from  July  1, 1907,  until  the  Ist  day  of 
July,  1908,  that  on  June  29, 1908,  he  annlnt- 
ed  ESlsha  Oross  as  trustee  in  place  of  Gran- 
ville spencer,  to  take  his  office  on  July  1st 
and  hold  until  July  1,  1900,  and  that  on  the 
day  of  his  appolntmoit  he  qnallfled  by  tak- 
ing the  oath  of  office;  that  he  recognised  Sam 
Combs,  Henry  Spacer,  and  ESllsha  Gross  ss 
the  trustees  of  tbe  school  on  July  1,  tOOS. 
The  evidence  further  shows  that  both  Henry 
Spencer  and  Granville  Spencer  were  iHrasent 
when  tbe  contract  was  mado  with  Ellen  To- 
ry on  July  let;  and  knew  that  Ellriu  Gtoh, 
who  had  beoi  appointed  trustee  to  succeed 
Oranvllle  Spoioer,  was  acting  as  sacb  trustee 
whok  ttie  contract  was  made  vrith  her,  and 
that  die  ctmimenced  her  school  tin  Jnly  6. 
1908L  Upon  hi»rlng  tbe  case  the  court  soa- 
talned  the  Injunction,  and  adjudged  that  Kti- 
lle  Comett  was  entiUed  to  $183.62  of  the 
sdiool  money  set  apart  for  that  tctuKA  In 
1908,  and  Ellen  Terry  was  entitled  to  $tSS.i7. 
la  short  tt»  wAotA  fund  vras  dlTlded  be- 
tween the  contestanto  In  prc^rtlon  to  tiie 
time  each  tau^t 

It  being  conceded  that  Gxanville  ^acer 
was  the  duly  anx^oM  acting  trustee  on 
June  29th,  as  wen  as  June  dOtb,  and  that  his 
tram  did  not  expire  until  the  bq^inning  of 
July  1,  1908,  the  argument  Is  made  in  behalf 
of  appellee  that  the  app(totment  and  quali- 
fication of  Bllsba  Gross,  on  the  29th  of  Jane, 
to  take  bis  office  as  trustee  on  July  1st,  was 
a  nullity— and  this  upon  the  ground  flist,  ss 
Granville  Spencer's  term  did  not  expire  until 
July  1st,  no  anwlntment  of  fals  successor 
could  be  made  until  his  term  actually  expir- 
ed. On  tbe  other  hand.  It  is  insisted  by 
counsel  for  aK>elIant  that  an  appointment 
may  be  made  to  take  effect  at  a  ftitnre  date, 
and  thntfore  altiiongh  the  app^Mntment  of 
EUaha  Gross  was  made  on  June  29th  to  be- 
come effective  on  July  let,  the  aivototmeat 
was  valid,  and  Gross  became,  by  virtue  of 
K,  entitled  to  the  office  on  July  lat  It 
seems,  therefore,  that  the  only  question  In  tbe 
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case  Is  tbe  ralldlty  of  Qioss'  appointment, 
ur,  in  otber  words,  whether  an  appolntmrat 
can  be  made  to  All  a  nsaney  before  the  tE' 
-cancy  occurs. 

In  support  of  the  proposition  that  an  ap- 
polntmmt  made  to  All  a  vacancy  before  the 
vacancy  actnally  exists  la  void  counsel  for 
Appellee  calls  onr  attention  to  McGIone  V. 
Zomes.  107  8.  W.  829,  82  Ky.  Law  Bep.  9^ 
In  that  case  the  only  point  decided  was  that 
an  anointment  to  presoitly  fill  a  vacancy 
when  there  was  no  vacancy  was  a  nullity. 
Ot  course,  If  an  office  Is  not  vacant,  no  per- 
son can  be  appointed  to  fill  It  But  that  la 
not  the  case  we  are  dealing  with.  And  to 
tbe  case  of  Shepherd  v.  GamblU,  76  S.  W. 
223,  2S  Ky.  Law  Rep.  83S.  There  the  ques* 
tlon  to  be  determined  was  whether  Lewis 
Turner  or  Sam  Splcer  was  trustee  on  July 
1,  1902,  when  the  contract  with  Gambia  was 
made.  It  appears  that  the  term  of  Lewis 
Turner  as  trustee  expired  on  June  30,  1W2, 
and  the  superintendent  of  schools,  whose  term 
expired  on  January  6,  1902,  appointed  Lewis 
Turner  on  January  2,  19<^,  to  fill  the  vacan- 
cy In  his  office,  which  would  occur  on  July 
1,  1902,  as  there  had  been  no  election  held  In 
the  October  previous  to  elect  a  successor  to 
Tamo:.  The  succeeding  superintendent  on 
July  1st  appointed  Sam  Splcer  to  fill  the  va- 
cancy caused  by  the  expiration  of  the  term 
of  Lewis  Turner  on  June  SOth.  Turner  claim- 
ed that  his  appointment  on  January  2d,  and 
his  qualification  thereunder,  continued  blm 
In  office  for  the  year  succeeding  June  30, 
1902,  and  that  Sam  Splcer's  appointment  on 
July  Ist  was  a  nullity,  but  the  court  re- 
fused to  accept  this  contention  as  correct, 
and  held  that  the  appointment  of  Turner  un- 
der the  drcumstances  was  void.  It  will  be 
noticed  that,  In  holding  Invalid  the  appoint- 
ment of  Turner,  the  court  was  dealing  with 
an  appointment  made  on  January  2d,  to  take 
effect  on  July  Ist,  by  a  superintendent  whose 
term  of  <HSce  expired  three  days  after  be 
made  the  ai^tntment  The  material  dlCter- 
ence  between  that  case  and  this  Is  apparent 
We  entirely  agree  with  the  conclusion  reach- 
ed, bat  tt  does  not  sustain  appellee's  conten- 
tion. Here  the  superintendent  who  appointed 
Oroes  knew  that  the  vacancy  he  appointed 
him  to  fill  wonld  occur  within  two  days,  and 
that  on  the  day  the  vacancy  occurred  be 
would  be  in  office  and  have  the  right  of  ap- 
polntmatt  We  know  of  no  objection,  upon 
the  ground  of  public  poller  or  otherwise,  that 
can  be  nrged  against  a  practice  like  this.  If 
It  was  necessary  In  all  cases  to  delay  making 
an  amx^tment  to  fill  a  vacancy  until  the  of- 
fice was  actoally  vacant  mndi  confusion  and 
dlsordCT  In  the  public  service  might  be  oc- 
caMoxneS,  uid  so  we  think  that  an  appoint- 
ment may  be  made  within  a  reasonalile  time 
before  the  vacancy  actually  exists,  to  take 
effect  when  It  occurs,  if  it  be  made  by  the 
authority  that  would  have  the  right  to  make 


the  appointment  when  the  vacancy  does  oc- 
cur. A  person  cannot  be  appointed  presently 
to  fill  a  vacancy  when  there  Is  no  vacancy, 
but  he  can  be  appointed  to  fill  a  vacancy  that 
will  Shortly  occur;  his  appointment  to  take 
effect  when  It  does.  This  view  of  the  law  ap- 
plicable to  cases  like  this  Is  generally  accept- 
ed as  correct  Mechem  on  Public  Officers,  S 
133 ;  Whitney  v.  Van  Busklrk,  40  N.  J.  Law, 
463 ;  State  v.  0*Leary,  64  Minn.  207,  66  N.  W. 
264;  State  v.  Chtlln,  84  Tex.  48, 19  S.  W.  302; 
People  V.  Ward,  lOT  Cal.  236,  40  Pac.  SS8; 
Ivy  V.  Lusk,  11  La.  Ann.  486;  Clarke  v.  Ir- 
win, 5  Nev.  113.  We  can  well  understand 
that  tbere  might  be  good  reasons  presented 
against  the  practice  of  making  an  appoint- 
ment to  011  a  vacancy  that  would  occur  at 
a  distant  date,  and  have  no  douBt  that  it 
would  be  very  objectionable  to  allow  an  offi- 
cial to  make  an  appointment  to  take  effect 
in  the  future  when  the  vacancy  to  fill  which 
the  appointment  was  made  would  occur  in 
the  term  of  a  succeeding  official.  To  uphold 
the  validity  of  such  an  appointment  would 
oftentimes  enable  an  official  to  take  from  his 
successor  a  part  of  the  rightful  powers  and 
emoluments  of  his  office  and  surround  him 
with  offensive  aj^lntees  not  In  harmony 
with  bis  methods,  or  in  sympathy  with  his 
purposes.  Upon  grounds  of  public  policy  an 
official  charged  with  the  responsibility  of  ad- 
ministering the  affairs  of  his  office  should 
have  the  right.  In  tue  absence  of  a  statute  to 
the  contrary,  to  select  persons  to  fill  vacan- 
cies occurring  during  his  term  that  the  law 
authorized  him  to  make  appointments  for. 

Zt  follows  from  these  views  that  the  ap- 
pointment of  Gross  was  1^1,  and  conse-. 
quoitly  the  contract  made  with  SUlen  Terry 
by  the  two  trustees  gave  her  the  anthorlty  to 
teach  the  school  for  tbe  term  and  the  r^bt  to 
receive  Qie  public  money. 

Wherefore  the  judgment  is  reversed,  with 
directions  to  dissolve  tbe  injunction  and  or- 
der the  payment  to  Sllen  Terry  of  the  m<Hkey 
adjudged  to  Nellie  Cornett 


BtAIN  JBLLIOO  MOUNTAIN  COAL  00.  v. 
PARKER. 

(Court  of  Appeals  of  Kentucky.  Feb.  11, 1910.) 

1.  Masteb  and  Sebvant  (I  27S*)  —  Injubies 
TO  Servant  —  Evzdeitce  —  Neqliobkcb  or 
Master. 

In  an  action  by  a  coal  miner  for  a  personal 
injary,  evidence  held  snfficlmt  to  sustain  a  vei^ 
diet  for  plaintiff  baaed  on  negligence  either  in 
□ot  fumishlDe  him  a  safe  place  to  work  or  a 
reasoDably  safe  car  to  work  with. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  964;  Dec.  Dig.  8  278.*} 

2.  Masteb  and  Sbbvant  (8  2W*)— Injury  to 
Servant— Causb  of  Injubv  —  Burden  of 
Proof. 

Where  the  clrcnmstances  of  an  injury  to  a 
miner  show  that  either  the  place  was  not  rea- 
sonably safe  for  the  -woA  by  reason  ot  a  post 
being  set  too  near  the  trade  on  whldi  he  was  as- 
sisting to  move  a  car,  or  that  the  car  wobbled 
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to  midi  an  extent  from  belnc  old  and  worn  that 
it  would  not  pais  the  poet,  plaintiff  waa  not 
required  to  prove  the  partieiuftr  defect  whldi 
cauaed  the  injury. 

[EJd.  Note.— For  odiar  cuei,  aee  Haatw  nnd 
Servant,  OanL  Dig.  |  879;  Z>ee.  Dig.  I  a6&«] 

3;,  Masteb  AifD  Sbbvant  (1 118*)— Sais  Puce 

TO  Work— Bntbt  to  Mihb. 

A  put  eupporting  the  roof  over  an  entry 
to  a  room  in  a  coal  mine  throu^  which  cars 
are  moved  should  not  he  let  so  near  the  track 
as  to  endan^r  the  safety  of  the  men  handling 
the  cars,  using  ordinary  care. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  |  209 ;  Dec.  Dig.  I  118.*] 

4.  MABTEB  AMD  SnVAlfT  ({  241*)  —  INJUBIK8 
TO  HiNKB— CONnUBUTOBT  NEOLIOXNCB. 

Where  cars  in  a  mine  were  both  pushed  and 
polled,  and  under  ordinary  conditions  there  was 
no  reaaon  to  anticipate  danger  in  going  in  front 
to  hold  a  ear  back,  it  was  not  contributory  neg< 
ligence  for  a  miner  to  go  in  front  of  a  car  to 
hold  it  back  instead  of  using  a  sprag,  and  such 
act  did  not  preclude  recovery  for  Injuries  to 
the  miner's  hand  by  being  maahed  between  the 
car  and  a  post  negligently  placed  too  near  the 
track. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  757 ;  Dec.  Dig.  i  Ml.*] 

5.  Masteb  and  Sebvamt  (8  2W*)  —  Injubies 
TO  Sebvakt— Pleading  and  Fboof. 

Where  a  petition  by  a  miner  for  an  Injnry 
alleged  that  he  waa  compelled  to  poll  the  loaded 
cars  from  the  room  where  he  loaded  them  to  the 
entry,  and  while  he  waa  bo  pushing  and  moving 
them  he  was  injured,  proof  that  plaintiff  was  In 
front  of  the  car  did  not  amount  to  a  variance, 
as  It  was  immaterial  whether  be  was  pushing 
the  car  from  beliind  or  pushing  from  in  fnut  to 
check  its  speed. 

[Ed.  Note.— For  other  etaea,  aee  Haater  and 
Servant,  Cent  Dig.  1 878;  Dee.  Dig.  1  204.*] 

6l  Mastbe  and  Sebvant  il  283*)— StnT  fob 

INJUBIBB— iNSTBUCriONS. 

lo  an  action  for  injury  to  a  miner  whose 
thumb  was  mashed  between  a  post  near  the 
trad  and  the  ear  which  he  was  assisting  to 
move  in  an  entry.  The  entry  was  dark  and 
there  were  no  lights  excepting  those  in  the  min- 
ers' caps.  The  proof  showed  that  the  car  was 
old  and  wobbly,  and  that  the  poet  was  set  too 
near  the  track.  Hie  court  4diai«ed  that  it 
was  defendant's  duty  to  use  ordinary  care  to 
fumisb  a  reasonably  safe  place  to  work,  and  a 
car  to  transfer  coal  reasonably  safe  to  carry  it 
along  the  track,  and  directed  the  Jury  to  find 
for  pl^tlff  If  he  did  not  know  of  the  unsafe 
conaiti(»i  of  the  track  and  car,  and  defendant 
knew  it  or  l>y  ordinary  care  could  have  known 
it,  and  by  reason  of  the  place  not  being  reason- 
ably safe  or  by  reason  of  the  ear's  unsound  con- 
dinon  plaintiff  was  injured,  he  was  entitled  to 
recover.  Held,  that  there  was  no  practical  ot>* 
jection  to  the  instructions  nnder  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  H  1160^  ^i^i  'Dec  Dig. 
J  298.*] 

7.  Aptoai.  and  Esbok  (I  1038*)— Habkless 

ERBOB— AlXOWINQ  DAICAOES  NOT  PLEADED. 

In  an  action  for  i»ersonaI  injury,  wherein 
the  petition  did  not  allege  loss  of  time,  evidence 
as  to  such  loss  was  ^ven  without  objection,  and 
In  conformity  to  the  evidence  the  court  instruct- 
ed the  jury  to  allow  compensation  therefor,  his 
attention  not  being  called  by  defendant  to  the 
averments  of  the  petition,  and  defendant  not 
having  objected  to  the  amount  of  the  verdict, 
substantial  justice  would  not  allow  a  reversal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig-  {  4069;  Dec  Dig.  1 1038.*] 


8.  Appeal  and  Bsrob  a  1087*)— HAikans 

EbROB— I NSTBUCTIONB— REQUE8TB. 

No  error  can  be  predicated  on  the  nfosal 
of  an  instruction  whi<si  ta  practieaUT  the  same 
as  an  Instruction  given. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  1 4229;  Dee.  Dig.  f  1067.*] 

9,  Masteb  and  Sebvant  ({  295*) — Strir  rot 

iNJDBIEa- iNSTBUCnONS  — ASStnCFTlON  OF 
BiSE. 

In  an  action  for  injuries  to  a  miner  based 
on  negligence  in  not  furnishing  plaintiff  a  safe 
place  to  work  or  a  reasonably  safe  car  to  wort 
with,  the  evidence  sapportine  bis  claim  of  neg- 
ligence in  either  respect,  and  showing  Uiat  lie 
had  woi^ed  for  two  weeks  in  the  room  in  the 
entry  to  which  the  accident  occnrred.  sufficient- 
ly presented  the  law  aa  to  assumption  of  risk 
by  an  Instruction  that  tf  plaintiff  continued 
witbout  complaint  to  work,  knowing  any  appli- 
ance then  being  used  by  him  was  defecttre,  or 
that  the  pUce  wliere  he  worked  waa  not  rea- 
sonably aafe,  he  aasnmed  the  ride,  aaA  oonld  not 
recover. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  1168-U70;  Dec.  Die. 
I  29&*] 

Appeal  fnm  drcalt  Oonrt  Whitley  Ooanty. 

"Not  to  be  officially  reported." 

Action  by  John  Parfew  against  the  Halo 
Jdllco  Moaotaln  Ooal  Companr  bur  a  per- 
sonal Injury.  Fn»n  a  Jndgmoit  tcv  i^ntlff, 
defmdant  appeals.  Affirmed. 

Tye  &  Slier,  for  appellant  H.  C  Faulk- 
ner, R.  S.  Bos^  and  J.  K.  Watklni^  fw  ap- 
pellee. 

HOBSON,  J.  John  Parker  waa  a  miner  In 
the  service  of  the  Main  Jellico  Mountain 
Coal  Com[>any.  He  and  hla  brother  mined 
coal  In  a  room  in  the  mine.  It  was  a  part  of 
their  duty  to  load  the  coal  on  a  car  after 
they  mined  it,  and  to  posh  the  car  out  on  a 
track  to  the  entry  where  a  teamster  hitched 
to  it,  and  took  the  car  to  the  mouth  of  the 
mine.  The  track  leading  from  the  room  to 
the  entry  was  on  a  slight  downgrade,  and  to 
prevent  the  car  from  going  down  too  fast, 
and  thus  getting  away  from  them,  one  of 
them  went  In  front  and  pulled  while  the  oth- 
er one  pushed  from  behind,  and.  If  the  car 
t>egan  to  go  too  fast,  the  one  in  front  would 
put  his  band  against  It  and  push  back  while 
the  one  behind  would  take  bold  of  the  car 
and  pull  it  back.  They  were  moving  the  car 
out  in  this  way,  when  John  Parker,  finding 
the  car  was  going  too  fast,  put  his  bands 
against  the  end  ot  the  car  to  check  Its  wpeei, 
hla  thumb  coming  out  near  the  edge.  The 
tra(^  was  on  a  curve,  and,  as  the  car  came 
along,  his  thumb  was  caught  between  the 
car  and  a  post  placed  be^de  the  trade  to 
hold  up  the  roof.  The  wd  of  his  thumb  was 
mashed  oft.  He  had  to  undergo  two  surgical 
operations.  At  the  second  <^nti(Hi  the 
thumb  was  taken  off  at  the  seccmd  Joint  Re 
brought  this  action  to  recoror  t<x  his  injury, 
and,  a  verdict  and  Judgmoit  haThag  been 
rendered  in  his  fbvor  for  the  company 
appealBk 
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The  dttTfe  In  the  petithui  waa.  In  sab- 
stance,  tbat  the  defendant  was  n^ligmt  In 
not  fnrnlahing  him  a  reasonably  safe  place 
to  work  or  a  reasonably  safe  car  to  work 
with.  It  la  earnestly  Insisted  that  the  eri- 
dwu»  on  the  trial  does  not  show  what  was 
the  oiuse  oi  the  accident,  and  that  the  ver^ 
diet  Aonld  not  be  snstalned.  There  was 
proof  tbat  the  car  was  old  and  wobbled. 
Th&ee  was  also  proof  that  the  post  was  set 
too  near  the  traift,  bat  It  Is  Insisted  that  the 
proof  does  not  show  what  really  cansed  the 
accident.  The  entry  was  dark.  There  was 
no  llfl^t  there,  esK^t  sadi  as  the  minora  had 
In  their  caps.  The  fact  was  that  as  the  car 
went  aromid  the  curve  the  man's  thumb  on 
the  front  of  the  car  was  mashed  off  by  the 
post  It  necessarily  ftdlows  fnnn  this  either 
that  the  place  was  not  reasonably  safe  for 
the  woric  to  be  dime  by  reason  of  the  post  be> 
lus  set  too  near  the  track,  or  that  the  car 
wobbled  to  sutdi  on  extent  fn»n  being  old 
and  worn  that  it  would  not  pass  the  paat  In 
either  case  the  defendant  was  guilty  of  n^li- 
gence^  and  It  is  not  material  to  which  cause 
the  actkm  was  duft  In  a  place  like  this  the 
post  should  not  have  been  set  so  near  the 
track  as  to  endangw  Oie  safety  of  the  men 
handling  the  cars,  and  using  ordinary  care 
In  the  dlsdiarge  of  their  duties.  It  is  said 
that  Parker  should  have  used  a  sprag,  and 
^ould  not  have  gone  In  front  of  the  car,  but 
the  cars  were  moved  In  both  ways,  and  there 
was,  under  ndinary  conditions,  no  reason  to 
anticipate  danger  In  going  in  front  of  the  car 
so  as  to  bold  it  hack.  It  was  ^ply  a  more 
careful  way  of  moving  the  car. 

It  is  alU«ed  in  the  petition  that  the  plaln- 
tiff  was  compelled  to  pull  with  bis  bands  the 
loaded  cars  from  the  room  where  he  loaded 
the  coal  to  the  entry,  and  that,  while  he  was 
BO  puidiing  and  moving  ttie  cars,  he  was  in- 
jured. It  Is  earnestly  insisted  that  tiie  de- 
fendant was  In  this  misled,  when  the  proof 
showed  that  the  plaintiff  was  not  b^lnd  the 
car,  bat  In  front  of  It  Bat  we  do  not  see 
»  tbat  it  is  material  whether  the  plaintiff  was 
purtilng  the  car  f^m  behind  or  frwn  the 
front  He  was  moving  the  car,  and  in  his 
petition  be  nees  the  words  "pull,  push,  and 
move."  Its  allegations  were  sufficient  to  ap- 
prise the  defendant  of  hia  claim,  and  we  caiv 
not  see  how  It  could  have  been  misled. 

By  Its  instmctlons  the  court  told  the  jury 
tbat  It  was  the  duty  of  the  defendant  to  me 
ordinary  care  to  furnish  Its  servant  a  rea- 
eonably  safe  place  to  work,  and  a  car  In 
which  to  transfer  the  coal  which  was  reason- 
ably safe  for  the  carrying  of  the  coal  along 
the  tra<^  referred  to,  and  that  If  the  pletn- 
tffr  did  not  know  of  the  unsafe  condition  of 
the  track  and  car,  and  the  defendant  knew 
It  or  by  the  ecerdse  of  ordinary  care  could 
have  known  It  and  that,  by  reason  of  the 
place  not  being  reastmably  safe  or  by  reason 
of  fbe  vmsonnd  ctrndlUon  of  the  car,  he  re- 


ceived the  injury  c<mipialned  of.  they  should 
find  for  him.  We  see  no  practical  objection 
to  this  Instmctlon  under  the  evidence.  It  is 
said  that  the  court  erred  In  allowing  the 
plaintiff  to  recover  compensation  for  his  loss 
of  time,  as  no  loss  of  time  was  alleged  In  the 
petlthm,  but  tlie  evidence  as  to  loss  of  time 
hod  been  glvot  wltboat  objection ;  and  It  Is 
evidoit  that  tha  court  wrote  the  InstmctloD 
to  conform  to  the  evidence,  his  att«iti<m  not 
being  called  by  the  dtfeodant  to  the  aver- 
ments of  the  petition.  In  view  of  the  fact 
that  the  defendant  did  not  object  to  the  evi- 
dence as  to  the  loss  of  time,  and  size  of  the 
verdict  the  ends  of  substantial  justice  will 
oot  allow  a  revwsol  here  for  this  cause. 
We  see  no  othw  erriv  in  the  record.  In- 
stmctlon  S,  wbldi  the  court  gav^  Is  imcs 
tlcally  Instmctlon  B  which  the  dtfendant 
aAed.  Instmctlon  A,  wblCh  the  plaintiff 
aske^  was  properly  refused,  for  some  Judg- 
ment must  necessarily  be  allowed  the  work- 
nun  In  doing  work  of  this  sort,  and  he  was 
not  di^Ived  of  a  right  to  recover  simply  be* 
cause  It  was  not  necessary  for  him  to  get  In 
front  of  the  car.  By  instruction  2  the  court 
defined  ordinary  car&  By  Instruction  S  the 
court  told  the  jury  that  If  the  plaintiff  con- 
tinued without  complaint  to  work,  knowing 
tbat  any  appliance  then  being  used  by  him 
was  defective  or  that  the  place  where  be 
worked  was  not  reasonably  safe,  he  assumed 
the  risk  and  could  not  recover.  Instmctlons 
1,  2,  and  S  under  the  evidence  presoited  to  the 
Jury  the  law  of  the  case.  The  fact  that  Park- 
er had  changed  rooms  with  Frank  Reed  was 
immaterial.  He  had  worked  In  this  roon» 
two  weeks.  On  the  whole  case  the  d^end- 
ant  has  had  a  fair  trial  oa.  the  merits. 
Jndgmoit  affirmed. 


UABTIN  V.  BENTLBT  et  al. 
(Gonrt  of  Appeals  of  Kentucky.   Feb.  9,  1Q10.> 

1.  Estoppel  ({  29*)— Bt  Dsxn— Fibsohs  Bs- 

TOFPEn — GSANTEEB. 

Where  one  party  claimed  land  under  a  war- 
ranty deed,  and  the  other  parties  claimed  nnder 
a  patent  Issued  upon  a  survey  made  nnder  a 
land  warrant  Issued  to  the  same  grantor,  both 
parties  claimed  under  the  same  grantor,  and 
could  not  dispute  his  title. 

[Ed.  Note.— For  other  cases,  see  Estoppelr 
Cent  Dig.  8S  69-71;  Dec.  Dig.  |  29.*] 

2.  Estoppel  (i  46*)  — Br  Deed  —  Intebbsts 

SUBSEQUENTLT  AOQUIBED— PEBSONS  ESTOP- 
PED, 

A  subsequent  patent  Issued  to  the  grantor 
covering  land  conveyed  under  a  general  warran- 
ty  deed  would  inure  to  the  bene6t  of  the  gran- 
tee, and  where  the  patent  was  issued  to  others 
under  an  assignment  of  the  land  warrant  to 
them  by  the  grantor  to  perfect  title  to  other 
land  given  them,  the  assignees  took  title  under 
the  land  warrant,  subject  to  such  grantee^  prior 
title. 

[Ed.  Note.— For  other  cases,  see  BstoppeL 
Cmt  Dig.  I  112;  Det  Dig.  t  «-•] 
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124  SOUTH WB8TBBN  BBPOETEB. 


Appeal  from  Circuit  Court.  Letdiv  Ooiiiit7< 

"Not  to  tM  offldaUy  reported." 

Consolidated  actions  by  A11«J  Martin 
against  Irvine  Beafley  and  others  and  by 
Irvine  Bentley  and  ottiers  against  Allen  Mar- 
tin. From  a  Judgment  for  Bentley  and  oth* 
ers,  Martin  appeals.  Reversed  and  remand- 
«d,  with  directions  to  qnlet  appellant's  titie. 

B.  O.  Brasbear,  for  appellant  Oreene, 
Van  Winkle  ft  Schoolfleld,  S.  B.  Dlshman. 
and  R.  Monroe  Fields,  for  appellees. 

HOB80N,  J.  In  1867  James  Hall,  who 
held  a  large  body  of  land  on  Bockhonse 
creek  and  Indian  branch.  In  Letcher  county, 
sold  to  Allen  Martin  200  acres  on  Indian 
branch ;  and  on  April  30,  1868.  he  executed 
to  Martin  a  general  warrant  deed  for  the 
land,  who  settied  upon  It  and  bad  his  deed 
recorded  the  following  year.  The  200  acres 
Is  described  In  the  deed  as  lying  between 
the  top  of  the  ridge  on  either  side  of  Indian 
branch,  and  running  from  a  conditional  line 
made  between  Alexander  Hall  and  James 
Hall  down  to  another  line  which  crossed  the 
ford  of  the  branch  above  Bice  Bentley's 
bouse.  Rice  Bentley  was  a  son-in-law  of 
James  Hall,  and  was  then  living  In  the  house 
where  his  fatber-ln-law  bad  settled  him. 
The  line  of  Martin's  tract  running  not  far 
from  bts  house,  when  Martin  went  to  teace 
his  land,  Bentley  claimed  that  he  was  over 
on  him ;  and  thereupon  James  Hall  was  sent 
for,  who  went  along  and  pointed  out  to  both 
of  them  the  line,  and  there  appears  to  tiave 
been  no  further  controversy  between  Martin 
and  Bentl^.  The  line  was  well  marked, 
and  there  was  no  uncertainty  about  the  loca- 
tion, although  the  fence  was  not  built  the 
full  length  of  the  line.  James  Hall  had  an- 
other son-in-law,  named  John  Hall,  whom 
he  had  settled  on  another  part  of  his  tract 
adjoining  the  piece  of  land  occupied  by  Bent- 
ley. At  the  April  term,  1870,  James  Hall 
took  out  a  laud  warrant  for  100  acres  of  land, 
and  on  January  12, 1872,  he  assigned  the  land, 
warrant  to  Rice  Bentley  and  John  Hall.  On 
January  13,  1872,  they  had  a  survey  made, 
which  was  so  laid  off  as  to  include  the  lands 
which  had  been  given  to  them  by  James  Hall, 
and  they  divided  the  survey  between  them 
according  to  the  line  which  he  had  establish- 
ed as  the  division  line  between  them.  On  Sep- 
tember 1,  1872,  James  Hall  executed  to  John 
Hall,  as  a  gift,  a  deed  for  the  tract  of  land 
which  he  had  given  him,  and  he  at  the  same 
time  prepared  a  deed  to  Bentley  for  his 
tract;  but  Bentley  refused  to  accept  it  on 
the  ground  that  James  Hall  was  not  giving 
him  as  much  of  the  land  as  be  had  given  to 
the  other  children.  In  this  condition  of 
things,  and  before  any  patent  was  issued, 
Rice  Bentley  died.  After  his  death,  on  Octo- 
ber 1, 1875,  a  patent  was  Issued  to  Rice  Bent- 
ley and  John  Hall,  as  assignees  of  James 
Hall)  for  this  survey.  The  survey  and  pat- 
oit  laps  oTer  upon  the  boundary  of  land 


which  Jamn  Hall  had  sold  to  Allen  Martin, 
there  being  perhaps  two  or  three  acres  in  the 
lap,  and  this  end  of  the  patent  fell  to  Rice 
Bentley  In  the  division  which  was  made  be- 
tween him  and  John  Hall.  The  chlldreo  of 
Bentley  brought  an  action  against  Allen  Mar- 
tin to  recover  the  land  embraced  in  the  lap. 
Martin  brought  a  suit  against  tbem,  settli^ 
op  bis  deed  from  James  Hall,  and  praying 
that  his  title  be  quieted.  The  two  cases 
were  consolidated,  and  on  final  hearing  the 
circuit  court  mtered  a  judgmoit  In  foror  of 
the  Bentleys.  From  tbls  Judgment^  Martin 
appeals. 

It  is  dear  from  the  record  that  Martin 
has  tlie  oldee  titie  from  James  HalL  It  Is 
true  that  the  Bentlc^s  dalm  nnda  the  pat- 
ent Issued  by  the  commonweiatli  In  1875, 
and  that  Martin  does  not  show  any  title  in 
James  Hall  to  tiie  land  from  the  common- 
wealth. But  Irvine  Bentley  settled  on  the 
land  under  James  HaU.  The  mly  titie  whlcb 
his  children  now  show  to  the  land  la  by 
virtue  of  the  patoat,  and  this  was  obtained 
upon  a  surr^  made  under  a  land  warrant 
which  was  assigned  to  him  and.  John  Hall 
by  James  HaU.  The  patent  on  Its  tece  Is  to 
them  as  assignees  of  James  HaU.  Both  pai^ 
ties,  therefore,  claim  under  James  Hall,  and 
neither  can  dispute  his  titi&  If  the  patent 
bad  been  Issued  to  James  HaU,  it  would 
have  Inured  to  the  benefit  of  Allen  Martlo 
under  his  warrant  deed.  When  bis  two 
sons-in-law,  whom  he  had  prevloualy  settled 
on  the  land,  took  an  assignment  of  the  land 
warrant  from  him  and  bad  the  patent  is- 
sued to  them,  it  iB  manifest  that  aU  of  this 
was  simply  to  perfect  the  title  In  them  to 
the  land  which  Martin  had  given  them. 
They  held  the  land  under  James  HaU,  no  less 
than  Allen  Martin,  and  Allen  Martin,  having 
the  older  titie,  has  the  better  right.  As  long 
as  James  HaU  lived,  be  always  recognized 
the  line  which  he  had  established  to  Martin, 
and  as  late  as  1877  he  made  a  deed  caUlog 
for  It  There  seems  to  have  been  no  trouble 
about  the  tiUe  to  the  land  in  his  llfeUma  ' 

About  ten  years  ago  Allen  Martin  had  sold 
some  timber  off  tiis  tract  of  land,  and  the 
children  of  Bentley  set  up  a  claim  that  tbe 
purchaser  had  cut  over  on  them.  Thereapon 
they  got  a  surveyor,  who  ran  out  their  pat- 
ent When  the  line  of  that  patent  was  run. 
It  appeared  that  no  cutting  had  been  done 
over  the  tine;  and  this  ended  the  dispute. 
There  is  some  testimony  for  the  BenUej^ 
In  the  record  that  Allen  Martin  then  agreed 
to  recognize  the  Itne  run  by  the  surveyor  as 
the  division  line  between  them ;  but  the 
weight  of  the  evidence  Is  to  the  effect  that 
tbe  line  was  simply  run  to  see  whether  any 
cutting  had  been  done  on  the  land  claimed 
by  the  Bentleys.  In  addition  to  this,  tbe 
uncoutroverted  facts  are  that  the  surveyor 
simply  ran  the  call  of  the  patent  under  wblch 
the  BmUeys  clainL  There  was  no  attempt 
to  agree  optm  a  dlqtnted  line,  or  to  make  a 
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■compromlBe  ltn«.  All  the  parties  ynU  knew 
the  line  that  Martlii  claimed.  It  was  a  plain- 
ly marked  old  lln^  and  there  was  no  conald- 
■nation  for  an  agreonent  on  his  part  to  ac- 
-cept  the  line  of  their  snrrey  U  the  dlvl^on 
line.  lAere-was  no  omfnBioiL  ct  boiinda:rtes, 
and  there  was  no  uncertainty  as  to  the  lo- 
cation of  the  Une  that  Martin  claimed.  The 
only  thine  they  did  not  know  then  was  how 
far  the  patent  conflicted  with  his  boondary. 
They  all  knew  there  was  a  conflict  Tfawe 
was  nothing  In  this  to  affect  Martini  right 
to  the  land. 

Judgment  rerersed,  and  oiuse  remanded  to 
the  drcnit  court,  with  directions  to  quiet 
Alartln's  title  to  the  lend  in  controversy. 


GILL'S  TRUSTEE  et  eL  t.  GILL  et  al. 
<Coart  of  Appeals  of  Kentacky.   Feb.  0,  1910.) 

1.  TscSTS  (t  44*)— Fraud  and  Uiroui  Influ- 
e:ice~Evidence. 

Evidence  held  to  show  a  deed  of  trust  was 
obtained  fnun  tbe  grantor  by  fraud  and  undue 
infiuence. 

[Ed.  Note.— For  other  cases,  see  Trusts,  Dec. 
Dig.  f  44.*] 

2.  TSUSTS   (S  60*)— IHVALIDITT  — EXBOOnON 

Under  Compulsion  ob  Duasss. 

If,  after  legal  proceedings  are  bepm  to  de- 
clare one  iQCompetent,  she  acquiesces  in  an  ar- 
rangement previously  designed  by  others,  by  ez- 
«cutiog  a  deed  of  trust  oC  ber  property,  rather 
than  submit  to  tbe  mortificatitxi  of  gouig  into 
court  to  contest,  the  deed  Is  procured  by  du- 
ress, and  is  invalid. 

[Ed.  Note.— For  other  cases,  see  Tnuts,  Dee. 
Dig.  I  50.*3 

Appeal  fn»n  Oircolt  Coni^  Harrison 
Onmty. 

"Kot  to  be  <^clal1y  reported." 

Action  by  Daniel  Dowd,  as  trastee  of  Eliz- 
abeth Gin,  and  others,  against  Alvln  T. 
OUl  and  others.  From  a  Judgment  for  de* 
fendants,  plalntlfEs  a];^>ea].  Affirmed. 

Chester  H.  Jewett  and  J.  J.  Osborne,  for 
appellants.  M.  Gl  Swlnford  and  B.  D.  Bw- 
ry,  f  appellees. 

CLAT,  a  James  Gill  died,  Intestate,  In 
Harrison  county,  Ky.,  on  May  24,  1906.  He 
left  surviving  him  his  widow,  Elisabeth  Gill, 
the  app^lee  herein,  who  was  then  about  84 
years  of  a^,  and  six  ehlldrai,  flve  of  whom 
are  appellants  on  ttils  appeal,  and  one  an  ap- 
pellee. Upon  tbe  death  of  James  Gill,  Eliza- 
beth Gill  waived  her  rights  under  the  law  to 
quall^  as  administrator  of  the  personal  es- 
tate of  her  husband.  Thereupon  B.  R.  Black- 
bum  qualifled  as  administrator  of  the  per- 
sonal estate  of  James  Gill.  The  latter,  at 
the  time  ot  his  death,  owned  about  260  acres 
of  land.  Bla<^bum,  as  his  administrator, 
collected  about  96.700.  On  July  8, 1907.  Eliz- 
abeth Gill  appointed  Blackburn  aa  her  agent 
to  attend  to  bar  business.  At  about  the  time 
of  Blackburn's  appointment  as  Elisabeth 
Qiirs  agent,  tbe  cblldr«i  cS  James  GUI 


agreed  wltti  Blackburn,  as  tiie  ropicsentattve 
of  Elisabeth  GUI,  <m  a  partition  and  divIsKm 
among  them  of  the  200  acree  of  land  owned 
by  James  GUI  at  the  time  of  his  death.  On 
March  2.  1008.  Elisabeth  GIU  executed,  nc- 
knowledged,  and  delivered  to  Daniei  Dowd, 
of  Btarrison  county,  a  deed  of  trust  by  which 
she  MlUl,  bargained,  and  cmveyed  to  said 
Dowd  all  of  her  property,  and  vested  In  blm 
the  absolute  control  and  management  of  the 
same.  Hits  deed  ot  trust  contained  a  provi- 
sion to  the  effect  that  Dowd  should  provide 
.for  Elizabeth  Gill  a  comfortable  home,  board, 
lodging,  and  clothing  consistent  with  her  sta- 
tion in  life.  In  the  event  all  of  tier  estate 
was  not  expended  prior  to  her  death,  he  waa 
directed  to  pay  It  OTer  to  her  personal  rep- 
resentative. 

On  June  2,  1008,  Elizabeth  Gill  executed 
and  delivered  to  John  D.  Berry  a  power  of 
attorney  by  which  she  authorized  him  to  act 
as  her  agent  and  attend  to  her  businesa. 
This  power  of  attorney  recited  the  fact  that 
she  had  theretofore  executed  a  deed  of  trust 
to  Dowd  because  of  certain  fraudulent  repre- 
sentations to  her  at  the  time,  and  that  she 
therefore  revoked  said  deed  of  trust.  Dowd. 
and  those  chlldr^i  of  Elizabeth  0111  who 
were  Instrumental  In  securing  the  deed  of 
trust  to  him,  demanded  that  Blackburn  turn 
over  the  funds  he  held  as  agent  of  Eliza- 
beth GUI.  amounting  to  about  $2,600.  This 
Blackburn  declined  to  do,  on  tbe  ground  that 
Mrs.  Oill  claimed  the  deed  of  trust  was  ob- 
tained from  her  by  fraud  and  undue  influ- 
ence. When  John  D.  Berry  was  appointed, 
Blackburn  turned  over  the  money  to  him. 

This  action  was  instituted  by  Daniel  Dowd, 
as  trustee  of  Elizabeth  QUI,  and  by  Jose- 
phine Godman,  Cordy  Nelson,  Alice  Nelson, 
Martha  Cloe,  and  A.  J.  Gill,  against  Alvin  T. 
GUI,  a  son  of  Elizabeth  GUI,  E.  R.  Blackburn, 
as  administrator  of  James  GUI,  B.  R.  Black- 
bum,  personally,  and  John  D.  Berry,  to  re- 
cover whatever"  sum  E.  R.  Blackburn  bad  In 
his  hands  at  tbe  time  of  the  execution  of  the 
deed  of  trust  to  Daniel  Dowd.  To  this  peti- 
tion each  of  tbe  defendants  below  Interposed 
a  plea  to  tbe  effect  that  the  deed  of  trust  la 
question  was  obtained  from  Elizabeth  GlU 
by  fraud  and  undue  Influence.  Proof  was 
taken,  and  the  cause  submitted  to  tbe  chan- 
ceUor,  who  sustained  the  contention  of  the 
defoidantB  and  entered  Judgment  dismissing 
tbe  petition,  but  relieving  Dowd,  himself, 
fnnn  tbe  payment  of  any  costs.  From  that 
Judgmoit,  Dowd  and  the  five  children  who 
united  witti  him  In  the  suit  prosecute  this 
appeal. 

WhUe  the  evidence  took  a  wide  range  and 
many  matters  not  Involved  in  this  controvert 
sy  were  rtf  ored  to  and  dlacnssed  by  the  wit- 
nesses, it  is  manifest  that  the  only  lasne  In 
the  case  was  whether  or  not  the  deed  of 
trust  In  question  was  obtained  by  fraud  and 
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undue  taflnence;  for  ap<ni  the  TBlldlt?  of 
that  Instrument  depends  the  right  of  appel- 
lants to  sue  at  alL  The  evidence  upon  this 
question  Is  as  follows:  In  February,  1908, 
A.  J.  GUI,  a  son  of  Elisabeth  OIU,  ctmcelTlng 
that  his  mother  was  incapable  of  managing 
her  estate,  caused  an  affidavit  to  this  effect 
to  be  pr^ared  by  counsel,  swore  to  It,  and 
had  the  same  filed  In  the  Harrison  circuit 
court  Thereupon  a  day  wab  set  for  an  In- 
quest under  the  statute.  He  then  sought  to 
obtain  from  physicians  the  necessary  affida- 
vit to  dispense  with  the  presence  of  his  moth- 
er at  the  trial  for  her  Incompetency.  Pre- 
pared with  the  necessary  affidavit  for  the 
phyBlclans  to  execute,  together  with  the  deed 
of  trust  executed  to  Dowd,  he  conferred  with 
Dr.  GUMspie,  a  physician  of  Harrison  coun- 
ty, and  requested  him  to  get  another  physi- 
cian to  go  with  him  to  his  mother's.  Dr. 
Gllliaple  failed  to  get  another  physician.  The 
physician  whom  he  approached  on  the  subject 
declined  to  go^  for  the  reason  tlmt  be  regard- 
ed it  as  a  family  quarrel  and  did  not  care 
to  take  any  part  in  It.  Thereupon  Dr.  Gll- 
Ilsple  visited  Elizabeth  Gill.  He  found  that 
she  was  able  to  go  to  court,  and  therefore 
did  not  make  an  affidavit  to  the  effect  that 
she  was  not  able.  During  this  visit  he  In- 
formed her  of  the  proceedings  that  bad  been 
Instituted  by  her  son  In  the  Harrison  dr^ 
cult  court,  and  told  her  that  unless  she  exe- 
cuted a  deed  of  trust  to  some  one  the  court 
would  appoint  a  trustee  for  her.  Mrs.  Gill 
claims  that  he  told  her  at  the  time  that  the 
deed  of  trust  could  be  revoked  in  a  year. 
This,  however,  Dr.  Gllllsple  denies.  Mrs. 
GUI  told  Dr.  Glllispie  that  she  did  not  want 
a  trustee,  and,  according  to  her  evidence,  she 
protested  against  the  appointment  all  the 
time.  This  visit  of  Dr.  Gllllsple  was  made 
on  Wednesday,  and  on  the  following  Friday 
A.  J.  GiU  and  two  others  were  present  at  the 
home  of  bis  mother  ui^lng  her  to  appoint  a 
trustee. 

It  is  insisted  by  them  that  Dowd  was  one 
of  four  who  were  suggested  to  her,  and  that 
she  voluntarily  selected  Dowd  out  of  the 
number,  because  be  was  a  neighbor  and  a 
man  in  whom  she  had  confidence.  Dr.  Gll- 
llsple himself  testified  as  to  the  principal 
facts  <rf  his  first  visit  to  Mrs.  Gill,  and  his 
and  her  statements  agree  in  the  main.  To 
say  that  Mrs.  GUI's  execution  of  the  deed 
of  trust  was  her  voluntary  act  would  be  a 
travesty  upon  justice.  She  was  apprised 
of  the  proceedings  that  had  been  instituted 
against  her.  She  believed  that,  if  she  did 
not  appoint  a  trustee,  the  court  would  appoint 
(me  for  her.  Rather  than  submit  to  the 
hnmillatlon  and  mortlflcatlon  of  going  into 
coart  and  contesting  the  proceedings,  she  ac- 
Quieeced  in  the  arrangemmt  whldi  had  been 
previously  designed  by  others.  A  careful 
reading  of  the  record  convinces  us  that  she 
would  not  have  signed  the  deed  of  trust,  had 


It  not  been  for  the  pressure  that  was  brought 
to  bear  upw  her.  She  was  the  victim  of  a 
species  of  oompulsi<m  or  doreas.  The  law 
will  not  give  sanction  to  an  InstrameDt  ob- 
tained under  such  circumstanceB.  In  Justice 
to  appeUant  Dowd,  however,  we  deem  it  nec- 
essary to  say  that  be  had  nothing  to  do  with 
the  procurement  of  the  deed  of  trust. 

In  view  of  the  conclusion  reached  by  the 
court,  it  Is  not  necessary  tliat  yn  aboold  con- 
sider the  other  qnestiona  raised  bif  ooimael 
In  their  briefs. 

Judgment  affirmed. 


BIATHIS  r.  BANK  OF  TATLORSVIUA 

{Court  of  Appeals  of  Kentucky.    Feb.  8,  19ia> 

1.  YEnnE  (S  45*)  —  Chahqk  of  Vmub  — 
OaouNDS. 

Id  an  actim  against  a  bank  by  a  well- 
known  pbyflician  in  Uie  same  county,  a  showing 
that  the  rank  has  a  large  number  of  depositors 
and  borrowers,  many  stockholders,  is  the  lead- 
ing financial  institution  of  the  cranmnni^,  aad 
has  considerable  Influence  in  the  county,  is  idt 
aufflcient  to  establish  undue  influence,  warraot- 
ing  a  change  of  venae. 

[Ed.  Note.~For  other  cases,  see  Venue,  Cent 
Dig.  f  74;  Dec.  Dig.  |  45.*] 

2.  PucADiHO  (f  880*)— Tabiancb— Bvxdbucb— 

ADHtSBIBIUTT. 

The  evidence  in  a  case  should  be  cooJiacd 
to  the  issne  made  by  the  pleadings. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  {  1237 ;  Dec.  Dig.  t  380.*1 

8.  TaiAL  n  251*)— IirnBucTioMB  to  Josr— 
Issues  ov  Case. 

Instructions  should  relate  only  to  issaes 

made. 

[Ed.  Note.— For  other  cases,  see  TilaU  Cent 
Dig.  «{  587-505;  Dec  Dig.  I  251.*] 

4.  Appeai.  and  Brbob  (S  1066*>— Rcview— 

HaBICLESS  EEBOB  —  SUBltlTTIIfO  ISSCE  TO 
JUBY. 

In  an  action  by  a  bank  on  notes,  executed 
by  defendant's  son,  In  defendant's  name,  to  sat- 
isfy ovetdrafts  of  the  son's  account  where  tbe 
Issue  of  the  existence  of  a  partnership  between 
the  defendant  and  his  son  was  not  raised  by 
the  pleadings,  bat  the  court  on  a  prior  appeal 
stated  that  If  they  were  partners  In  the  ventare 
ia  which  tbe  money  drawn  oat  on  overdrafts 
was  invested,  and  the  account  was  opened  up 
in  the  name  of  tbe  son  with  tbe  fathers  knowl- 
edge and  consent  and  for  tbe  benefit  of  the  firm, 
and  he  ratified  the  notes  given,  he  ahonld  be 
held  on  them,  so  that  upon  the  retntn  of  the 
case  to  the  trial  court  the  only  real  queitioD 
between  the  parties  was  one  of  partneruLi{i  and 
on  the  retrial  the  evidence  was  directed  to  this 
issae,  and  tbe  question  sulmitted  to  the  jniy 
by  Instructions  authorised  by  the  appdktt 
court,  the  error,  If  any,  In  submitting  this  issoe, 
not  made  by  the  pleadings,  was  harmless. 

[Ed.  Note.— For  other  eases,  see  Appeal  snd 
Error,  Cent  Dig.  I  4220;  Dec.  Dig.  f  1066.*] 

6.  Pabtnebship  (t  218*)  — LxABiLirr  Aa  to 
Thibd  pEBsoNa— AcnoHB— QwEanoHi  loi 

JUBT. 

In  an  action  on  notes  executed  by  defend- 
ant's son  in  defendant's  name,  evidence  heU  to 
make  It  a  jury  question  whether  defendant  and 
his  son  were  partners  in  the  venture  in  wfaicb 


•For  oUtw  ewMS  SM  same  topio  and  SMtloD  NUUBSR  In  Dm.  *  Am.  Digs.  IWl  to  data,  *  Repertsr  Isdtxw 


Digitized  by 


Google 


Ky.) 


HATHU  T.  BANE  OF  TATLOBSTILLH 


877 


the  money  f6r  which  the  notes  wen  ^ven  was 

[EJd.  Note.— For  other  caeee,  see  Partnenbip, 
•Cent.  Dig.  f  427 ;  Dec  Dig.  |  218.*] 

«.  PABTnmKIP  (i  56*)  —  LlABUJTT  Afl  TO 

Thud  Pkbsonb— Evidxnob— Sufticibnot. 
In  an  action  on  notes  executed  by  defend- 
ant's son  In  defendant's  name,  evidence  held 
sufficient  to  sustain  tbe  finding  that  the  defend- 
ant and  his  son  were  partners  in  the  Tentars  in 
which  the  mooeji  for  the  payment  of  which  tbe 
notes  were  given  was  ez];>ended. 

[Ed.  Note.— For  other  cases,  see  Partnership, 
Cent.  Dig.  I  78;  Dec  Dig.  {  65.*] 

7.  WiTHBSSKS  (I  37&*)— Partnekship  (8  49*) 
—  LlABUJTT  AS  TO  ThIBD  PBBSONS  — HVl- 
DBNCB. 

In  an  action  by  a  bank  on  notes  executed 
by  defendant's  son  in  defendant's  name  to  cover 
overdnifts  on  the  son's  account,  where  tbe  prin- 
-cipal  issae  was  whether  tbe  defendant  and  eon ' 
were  partners  in  the  enterprise  in  which  the 
money  drawn  ont  on  overdrafts  was  expended, 
testimony  of  the  bank's  president  ttiat  tbe  son 
had  stated  to  him  tliat  he  and  his  father  were 
in  partnership,  where  the  son  denied  making 
tlUs  statement,  was  admissible  as  offectii^  ttie 
son's  credibility,  but  inoompeteDt  as  sabstantive 
testimony  to  prove  partnership. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent  Dig.  I  12(»;  Dec  Dig.  S  379;*  Part- 
nership, Cent  Dig.  H  67-78 ;  Dec  Dig.  «  49.*] 

&  Appeal  and  Ebbob  (J  1051*)— Bkvibw— 

HABULESB  EbBOB— EVIDEItCE. 

In  an  action  by  a  bank  on  notes  executed 
by  defendant's  son  in  defendant's  name  to  cover 
-overdrafts  on  the  sod's  account,  defendant  was 
not  prejudiced  by  allowing  tbe  bank's  president 
to  state  that  the  overdrafts  were  good  only  in 
■case  the  defendant  was  iMuod,  where  the  fact 
that  the  son  was  insolvent  was  abnndantly  es- 
tablished. 

[Ed.  Note.— For  other  coses,  see  Appeal  and 
Srror,  Cent  Dig.  ||  4161-4170;  Dec  Dig.  | 
1051.*] 

Appeal  from  Circuit  Court,  Spencer  Comitr. 

'To  be  officially  reported." 

Action  by  tbe  Bank  of  TayloraviUe  against 
-H.  a  MathlB.  From  a  judgment  for  plaln- 
tlttt  defendant  appeala.  Affirmed. 

John  S.  Ketley  and  Season  &  Gmme,  for 
4ippellant  WllUa  ft  Todd  and  L.  W.  Bosa. 
for  appellee^ 

CLAT.  0.  Thia  la  tbe  second  appeal  of 
Ihta  case.  The  opinion  on  tbe  first  appeal 
jnay  be  found  In  105  S.  W.  157,  82  Ky.  Law 
Uep.  20a  The  facts  of  the  case  are  fully 
:8et  out  .therein,  and  It  will  be  unnecessary 
to  detail  tbem  again.  After  that  opinion  was 
handed  down,  tbe  Bank  of  TaylorsvIUe  filed 
.a  petition  for  rehearing.  To  the  petition 
for  r^earlns  the  court,  through  Judge  Car- 
roll, filed  tbe  following  response,  which  may 
be  found  In  106  8.  W.  1174,  32  Ey.  Law  Rep. 
S07:  "On  the  trliU  of  this  case,  counsel  for 
the  contending  parties  directed  their  chief 
efforts  to  tbe  Issue  whether  or  not  the  power 
of  attorney  was  a  limited  or  tudlmlted  one. 
This  seems  to  have  been  regarded  as  the 
pivotal  point  in  the  case.  That  It  was  so 
-considered  by  the  trial  Judge  Is  apparent 
from  tbe  fact  that  he  only  submitted  to  the 


Jury  one  Instruction ;  that  being  directed  to 
this  Issue.  It  Is  pointed  out  In  the  petition 
for  rehearing,  filed  by  counsel  for  appellee, 
that  It  can  be  shown  on  another  trial  that 
H.  C.  Matbls  was  interested  as  a  partner 
with  O.  G.  Mathls  in  the  ventures  or  busl* 
ness  enterprises  In  which  the  money  drawn 
from  the  bank  by  C.  O.  Mathls  and  that  con- 
stituted his  overdrafts  was  invested,  and 
that  the  overdrafts  were  made  with  his  ap- 
proval and  consent,  and  the  notes  executed 
In  satisfaction  of  them  were  ratified  by  him. 
Although  In  our  opinion  C.  O.  Mathis  was 
not  directly  authorised  to  sign  H.  C.  Mathia' 
name  to  the  notes  executed  by  falm  for  over- 
drafts in  his  (G.  G.  Mathls')  account,  never- 
theless, If  H.  C.  Mathls  was  a  partner  of  C. 
G.  Mathls  In  the  ventures  or  business  enter- 
prises in  which  the  money  drawn  out  on 
overdrafts  was  Invested,  and  If  tbe  account 
was  opened  up  In  the  name  of  his  son  with 
his  (H.  G.  Mathls')  knowledge  and  consent, 
and  for  tbe  benefit  of  the  firm,  and  he  rati- 
fled  and  approved  the  notes  ^ven  to  satis- 
fy the  overdrafts,  he  should  account  to  the 
bank  for  snch  sums.  So  that.  In  addition  to 
the  Instruction  given  on  the  former  trial, 
the  court  should  rattier  Instruct  tbe  Jury 
that  to  tiie  extent  ^t  the  notes,  or  any  of 
tbem,  are  made  up  in  whole  or  In  part  of 
overdrafts  in  the  account  of  C.  G.  Mathls,  H. 
G.  MiBOilB  Is  not  responsible  on  them,  unless 
the  jury  brieve  from  tbe  evidence  that  H. 
G.  Matbls  and  hbi  son  w«e  engaged  In  busi- 
ness as  partners,  and  tbe  money  rqiresented 
by  tbe  overdrafts  was  borrowed  for  tiia 
firm  In  the  name  of  the  son,  with  the  knowl- 
edge and  consent  of  H.  C.  Mftthls,  to  be  used 
in  the  firm  business,  or  that  H.  0.  Mathls 
knew,  or  the  foots  known  to  him  were  such 
as  to  put  a  reasonable  man  on  notice,  that 
his  son  was  borrowlz^  Che  money  on  hJs  (H. 
G.  MathlsO  credit  for  the  business  In  wbldi 
he  was  Interested  with  his  son,  and  H.  C. 
Mathls,  after  be  knew  that  his  son  bad  eze- 
cnted  tbe  notes  sued  on.  tnr  any  of  them, 
agreed  to  pay  the  same,  or  aroroved  the  act 
of  his  son  in  signing  hla  name.  (2)  If  they 
so  bellevei  they  should  find  against  H.  C. 
Mathls  to  the  extent  that  the  notes  repre- 
sent mon^  advanced  to  the  firm  In  the  name 
of  hla  son,  with  a.  O.  Mathls'  knowledge 
and  conaent,  to  be  used  In  tbe  firm  business, 
and  to  the  extent  of  tbe  money  advanced  on 
his  credit,  and  with  his  knowledge  for  the 
use  of  their  Joint  business  that  is  included 
In  notes  that  he  agreed  to  pay  or  approve 
the  act  of  his  son  In  signing.  The  converse 
of  these  Instructions  should  be  given  for  ap- 
pellant If  requested.  We  are  asked  by  coun- 
sel for  appellee  to  strike  from  the  opinion 
certain  language  deemed  to  refiect  on  the 
business  management  of  the  bank  in  Its 
dealings  with  the  Mathlses.  Tbe  expressions 
complained  of  were  used  by  the  writer  of 
the  opinion  solely  as  an  argument,  or  lllus- 
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tratlon  to  show  why  H.  G.  Ma  this  should 
uot  be  held  responsible  for  overdrafts  In  the 
account  of  O.  G.  Mathls.  Unless  la  this  re- 
spect they  may  be  considered  a  crltlclsiu  on 
the  bank  officials,  tbey  were  not  so  Intend 
ed.  The  petition  for  rehearing  Is  over- 
ruled." 

Upon  the  return  of  the  case  a  trial  was 
bad  and  the  jury  again  returned  a  verdict 
In  favor  of  the  Bank  of  Taylorsvllle.  From 
the  judgment  based  thereon,  H.  C  Mathls  la 
here  on  appeal. 

The  first  error  assigned  is  the  failure  and 
refusal  of  the  court  to  sustain  appellant's 
petition  for  a  change  of  venue.  The  applica- 
tion for  a  change  of  venue  was  based  upon 
the  allied  undue  Influence  of  appellee  in 
Spencer  county.  The  evidence  heard  upon 
this  application  in  behalf  of  appellant  was  to 
the  effect  that  the  Bank  of  Taylorsvllle  was 
the  principal  financial  Institution  of  Spencer 
county ;  that  the  county  had  about  1,800 
voters,  of  whom  about  1,000  or  1,200  were 
eligible  to  Jury  service;  that  the  bank's  de- 
positors numbered  about  700  or  800;  that, 
in  addition  to  this,  It  had  30  stockholders. 
Besides  these,  there  was  a  considerable  num- 
ber of  people  who  borrowed  from  the  bank. 
Su(^  persons  lived  in  every  section  of  the 
county.  While  appellant's  witnesses  testi- 
fied to  the  Influence  of  the  bank  In  the  coun- 
ty, the  majority  of  them  on  cross-examina- 
tion were  of  opinion  that  appellant  could  ob- 
tain a  fair  trial  in  the  county.  The  statute 
authorizes  a  change  of  venue  where  undue 
Influence  Is  shown.  The  evidence  in  this 
case  fails  to  disclose  any  Influence  other  than 
that  growing  out  of  the  successful  operation 
of  the  bank  and  the  following  secured  by 
reason  of  a  well-earned  reputation.  Al- 
though such  following  Is  shown  to  be  large, 
this  fact  alone  Is  not  sufficient  to  show  un- 
due influence.  The  mere  showing  that  a 
bank  has  a  large  number  of  depositors  and 
borrowers  will  not  Justify  the  conclusion 
that  a  well-known  physician  of  the  same 
county  cannot  secure  a  fair  trial  when  liti- 
gating with  the  bank.  We  therefore  con- 
clude that  the  court  did  not  err  In  refusing 
to  grant  appellant  a  change  of  venue. 

It  is  next  Insisted  that  the  court  erred  in 
snbmltting  to  the  Jury  the  issue  of  partner- 
ship, as  such  issue  was  not  made  In  any 
pleading  in  the  case.  While  it  Is  true  that  the 
evidence  In  a  case  should  be  confined  to  the 
Issues  made  by  the  pleadings,  and  that  the  In- 
structions should  relate  only  to  the  issues  so 
made,  a  peculiar  state  of  facts  is  presented 
In  this  case.  In  Its  response  to  the  peti- 
tion for  rehearing  this  court  said  that,  al- 
ttiough  in  Its  opinion  C.  G.  Mathls  w^as  not 
directly  authorized  to  sign  H.  C.  Mathls' 
name  to  the  notes  executed  by  him  for  over- 
drafts In  his  (C.  G.  Mathls')  account,  never- 
theless, If  H.  C.  Mathls  was  a  partner  of  C. 
G.  Mathls  In  the  ventures  or  business  enter- 
prises In  which  the  money  drawn  out  on 
overdrafts  was  invested,  and  If  the  account 


was  opened  up  In  the  name  of  his  son  with 
bis  (H.  C.  Mathls')  knowledge  and  consent, 
and  for  the  benefit  of  the  firm,  and  he  rati- 
fied and  approved  the  notes  givrai  to  satisfy 
the  overdrafts,  he  shoold  account  to  the  Innk 
for  such  sums.  This  response  did  not  di- 
rect that  appellee  amend  Its  pleadings.  Up- 
on the  return  of  the  case,  the  only  real  ques- 
tion between  the  parties  was  one  of  partner- 
sb^.  Upon  the  trial  of  the  case,  the  evi- 
dence was  directed  to  this  Issue.  The  case 
was  fought  out  along  that  line.  This  ques- 
tion was  submitted  to  the  Jury  by  instruc- 
tions authorized  by  this  court  Under  these 
circumstances,  we  conclude  tliat  It  would  be 
hlglily  technical  to  set  aside  the  verdict  of 
the  Jury  on  the  ground  that  the  Issue  of 
partnership  was  not  presented  by  proper 
pleadlnga  Such  error.  If  any,  could  not  have 
prejudiced  the  But»tantlal  rights  of  the  ap- 
pellant 

Upon  the  question  of  partnership,  the  evi- 
dence of  appellant  and  bis  son,  C  G.  Mathls, 
was  to  the  effect  that  no  partnership  existed. 
It  was  shown  that  on  January  1,  1908,  ap- 
pellant leased  his  farm  to  his  son.  C  G. 
Mathls,  and  his  son-in-law,  C  W.  Hulr.  The 
arrangement  between  C  G.  Mathls  and  C 
W.  Muir  was  abandoned.  Some  time  In 
February  the  Interest  of  Muir  in  the  part- 
nership venture  and  in  the  property  that 
had  been  bought  to  carry  on  the  bu^ness  was 
sold  and  paid  for  by  appellant's  check  for 
ttie  sum  of  $5a  Tiie  evidence  for  appelant 
further  tended  to  show  that,  after  the  In- 
terest of  Muir  was  purchased,  C.  G.  Mathls 
remained  the  sole  lessee  of  the  farm.  At 
the  time  of  the  leasing  to  Muir  and  a  G. 
mathls,  they  executed  a  note  for  the  rent. 
The  name  of  C.  W.  Muir  was  erased  from 
this  note.  When  api>ellant  advanced  certain 
sums  to  his  son,  It  was  merely  a  case  of 
borrowing  and  lending,  and  not  l>ecause  of 
any  interest  appellant  had  In  the  conduct  of 
the  farm  or  In  property  on  the  farm.  Od 
the  other  hand,  the  evidence  for  appellee  Is 
to  the  effect  that  prior  to  January  1,  1903, 
appellant  and  C.  G.  Mathls  were  partners  In 
the  operation  of  the  farm.  The  son  fur- 
nished tlie  labor,  the  father  the  capital  and 
tne  farm,  and  the  son  was  to  have  one-third 
of  the  profits.  When  MnIr  was  released  from 
his  rent,  appellant  stated  that  this  threw 
the  farm  back  on  his  hands.  After  Muir 
retired,  appellant  paid  some  of  the  hands 
on  the  farm.  In  the  year  1903  appellant  list- 
ed all  the  property  on  the  farm  In  bis  own 
name.  Appellant  undertakes  to  explain  this 
by  saying  that  he  was  listing  the  property 
of  his  son.  When  ai^llant  came  into  the 
bank  to  examine  his  personal  account  he 
said:  "I  want  to  see  onr  farm  account" 
Whenever  he  came  Into  the  bank  be  Insist- 
ed on  seeing  the  farm  account  In  reply  to 
the  proposal  of  one  witness  to  sell  appel- 
lant some  cattle,  appellant  replied  that  he 
did  not  think  they  could  handle  them— they 
were  full  up.  To  another  wltneas  be  suted 
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tUut  he  was  In  the  cattle  trada   To  atUl 

auotlier  wltnees,  who  offered  to  sell  him 
cattle,  be  said:  "Well,  we  would  like  to 
hare  those  cattle,  but  yon  are  a  little  high 
on  them."  Other  circumstances  tending  to 
show  a  partnership  were  related  by  various 
witnesses,  but  we  deem  It  umecessaty  to  set 
them  out 

While  there  Is  a  sharp  conflict  in  the  tes- 
timoiiy,  and  much  to  sustain  the  contention 
of  appellant  that  no  partnership  existed,  the 
question  was  one  for  the  Jury,  and  we  can- 
not say  that  their  verdict  is  flagrantly 
against  the  evidence. 

The  court  did  not  err  in  permitting  the 
bank's  president  (Mr.  Bourne)  to  testify  to 
a  conversation  had  with  C  O.  Mathls,  In 
which  the  latter  stated  that  Charley  Mulr 
had  declined  to  go  Into  partnership  with  him, 
and  that  his  father  had  taken  his  place.  C. 
G.  Mathls,  on  cross-examination,  was  asked 
If  be  bad  made  such  a  statement,  and  he  de- 
nied that  he  had.  The  evidence  In  question 
was  Incompetent  as  substantive  testimony  to 
prove  partnership,  but  was  admissible  as  af- 
fecting the  credibility  of  C.  G.  Mathls,  and 
rlie  court  so  told  the  Jury.  Indeed,  through- 
out the  case  the  court  did  not  permit  any 
statements  of  C.  G.  Mathls,  to  the  effect  that 
tie  and  his  father  were  In  partnership,  to  go 
ro  the  Jury  for  the  purpose  of  establishing 
:liat  a  partnership  existed. 

Nor  are  we  able  to  see  bow  appellant  was 
prejudiced  by  the  statement  of  the  president 
>f  the  bank  that  the  overdrafts  In  the  ac- 
-ount  of  C.  0.  Mathls  in  the  bank  were  good 
t  H.  C.  Mathls  was  ttoimd,  and  were  not 
vorth  anything  If  he  was  not  bound.  The 
'act  that  C.  G.  Mathls  was  insolvent  Is 
ibundantly  established  In  the  record,  and 
here  was  nOt  a  man  upon  the  Jury  who  did 
lot  know  this  fact,  regardless  of  Mr. 
Soame's  statement 
The  instructions  given  by  the  court  are 
ery  long,  and  It  will  be  unnecessary  to  set 
hem  out  at  length.  Suffice  It  to  say  that 
1  every  substantial  respect  they  conform  to 
be  instructions  directed  to  be  given  by  this 
onrt  in  the  opinion  and  extended  .oplnltm 
Q  the  former  appeal. 
Perceiving  no  error  In  the  record  prej- 
dlclal  to  tbe  substantial  rights  of  appellant, 
le  Jndgmait  Is  affirmed. 


TKINS  et  «1.  T.  OLOBB  BANK  &  TRUST 
CO.  et  al. 

ATKINS*  TRUSTEB  et  al.  v.  SAME, 
'ourt  of  Appeals  of  Kentucky.   Feb.  8,  1910.) 

Bawkkuptcy  (8  1S6*)— Pbopeett  of  Ea- 
rATB — ^TnxK  of  Tbusteb— Right  to  8vm 
Thebefob. 

As  the  bankruptcy  act  (Act  July  1,  1898, 
541,  I  TO,  30  Stat.  566  [U.  S.  Comp.  St  1901, 

3451])  gives  the  trnstee  title  to  the  bank- 
pt's  property,  with  the  ligbt  to  sue  for  its 
sovery  either  in  the  bankruptcy  or  a  state 
art.  ha  has  a  ri^t,  whoi  permitted  by  the 


bankruptcy  court,  to  be  substituted  as  plaintiff 
In  BuitB  by  creditors  in  a  state  court  to  recover 
property  fraudulently  conveyed,  to  which,  or  lt» 
proceeds,  he  is  entitled. 

[EU.  Note.— For  other  cases,  see  Bankropteyr 
Cent  Dig.  I  213 ;  Dec.  Dig.  I  196.*] 

2.  Appeal  ahd  Ebbob  (S  1036*)— Habhuess 
Ebbob— RnLINOS  AS  TO  Pabties. 

Where  the  Judgment  in  a  creditor's  action 
held  a  conveyance  fraudulent  as  to  antecedent 
creditors  only,  and  left  the  disposition  of  the 
proceeds  of  a  sale  of  the  property  open  for  fu- 
ture determination,  failure  to  grant  the  request 
of  grantor's  trustee  in  bankruptcy  to  be  sab- 
stitnted  as  plaintiff  was  harmless,  it  error,  since 
it  most  be  assumed  tliat  the  court  will  order  the 
proceeds  of  the  sale  paid  to  him  for  administra- 
tion. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  8  4074 ;  Dec.  Dig.  8  1036.*] 

3.  Appial  and  Ebbob  (8  1(M6*)— Habulebs 
Ebbob— Pbeuature  Sdbuission  of  Issues. 

Where  parties  filed  new  pleadings  at  the 
submission  term,  their  rights  were  not  preju- 
diced by  the  submission  where  the  new  issues 
raised  thereby  were  found  In  their  favor,  so 
that  they  cannot  emnplaln  that  tlie  snhmiuioA 
was  premature. 

[Bd.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  |  4129;  Dec.  IHg.  1 1046.*] 

4.  Deeds  (8  5&*)— Deuvebt— Filih o  fob  Rec- 
ord. 

The  lodging  of  a  deed  tor  record  in  the 
proper  office  oy  the  grantor  Is  sufiicient  to  con- 
stitute a  delivery  as  of  that  dat& 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent. 
Dig.  18  136-139;  Dec.  Dig.  8  09-*] 
6.  Deeds  (8  M*)— When  Deed  Beooves  Op- 

EBATIVE. 

The  general  rule  is  that  a  deed  does  not 
become  operative  till  delivered  and  accepted,  or 
the  grantor  does  some  act  equivalent  to  accept- 
ance. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Gent. 
Dig.  8  116:  Dec.  Dig.  8  &4.*] 

6.  Deeds  (8  194*)— Delivebt— When  Dked» 

TO  INFANIB  BbCOUE  QfEBATIVE— PbESUMF-  ' 
TIONB. 

If  the  grantees  In  a  deed  are  infants,  and 
the  deed  is  beneficial  to  them,  their  assent  to 
it  and  acceptance  thereof  will  be  presumed  as 
of  the  time  it  is  delivered  to  the  cleric  for  rec- 
ord  or  placed  in  the  hands  ot  a  third  person  to- 
be  delivered  or  recorded. 

iEA,  Note.— For  other  cases,  aee'Deeds,  Cent. 
E.  8  C79 ;  Dee.  Dig.  t  l&i>] 

7.  FUUDnLEIfT  CONTETAirCBB  <|  74*)— GOH- 
▼BTAItCBS  GONBTBUCTIVBLT  FBAUDULENT. 

Under  Ky.  St.  8  1907  (Russell's  St  2100), 
providing  that  eve^  gift,  conveyance,  assign- 
ment, transfer,  or  charge  made  by  a  debtor  ot» 
or  on,  any  of  his  estate  without  valuable  con- 
sideration theretor,  shall  be  void  as  to  all  east- 
ing liabilities,  eveiy  voluntary  conveyance  i» 
constructively  fraudulent  as  to  existing  debts, 
whether  fixed  or  contingent,  or  Incurred  as  prin- 
cipal, surety,  indorser,  or  guarantor. 

[Ed.  Note.— For  other  cases,  see  Fraudulent 
Oonveyancea,  Cmt.  JJig.  |  186;  Dec.  Dig.  | 
7A*] 

8.  FBAUDnLENT  CONTETAITCES  (8  74*)— CON- 
VBTAITCE8  CONSTBUCTITBLT  FBAUDVLXIfT. 

Under  such  section,  no  person  can  give 
away  property  which  would  be  subject  to  his 
debts  to  toe  prejudice  of  existing  creditors,  and 
that  he  may  at  the  time  own  and  retain  largely 
more  than  be  gives  will  not  defeat  Its  operation, 
and,  if  what  ne  gives  away  is  needed  to  pay 
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debts,  the  propertr  In  the  snntee's  lusdi  can 
be  subjected  for  tnls  pacpoie. 

[Ed.  Note— For  other  cases,  see  Fraoduleot 
CoBveyances,  Cent  Die  I  186;  Dec  Dig.  | 
74.*] 

9.  Fbaudumnt  Gonvetancbb  (|  74*)— Con- 

TETANCKS  GONBTBUCTIVflXT  FbAUDULBNT — 
EVIDBRCE. 

The  very  best  evIdeDce  that  a  volantair 
conveyance  is  constmctlvely  fraadulent  as  to 
antecedent  debts  is  that  It  becomes  necessary  to 
anbject  the  property  thus  oonveyed  to  pay  gran- 
tor's debts. 

[Ed.  Note. — For  other  cases,  see  Fraudulent 
GoDveyances,  Cent  Dig.  |  18Q;  Dec.  Dig.  S 
74.»] 

Appeals  Crom  drenlt  Oonrt,  McCracken 

County. 

"Not  to  be  officially  reported." 

Consolidated  suits  by  the  Globe  Bank  ft 
Trust  Company  and  others  against  T.  J.  At- 
kins and  others.  From  a  Judgment  for  plala- 
tiets,  defendants  and  Atkins'  trustee  in  bank- 
rnptcr,  whom  the  court  refused  to  substitute 
as  plaintur,  appeal.  Affirmed  on  the  appeal 
<rf  the  trustee  and  reversed  mi  the  appeal  of 
defendants. 

Bradshaw  ft  Bradshaw.  Hendrick  ft  Cor> 
belt,  and  J.  D.  Uocquot,  for  appellants.  J>. 
Q.  Park,  for  app^lees. 

CARROLIi,  J.  In  August,  190S,  the  Globe 
Bank  ft  Trust  Company  filed  Its  petltioa  in 
the  McOracken  circuit  coart,  assailing  a  toI- 
untary  conveyance  made  by  T,  J.  Atkins, 
Sr.,  to  his  son,  T.  J.  Atkins,  and  the  chil- 
dren of  hts  son,  upon  the  groond  that  at  the 
time  he  made  the  conveyance  he  was  largely 
In  debt  to  It,  and  therefore  the  conveyance 
was  constructively  frandalent  as  to  tt  and 
other  antecedent  creditors.  It  obtained  an 
Attacbm«it,  which  was  levied  upon  the  real 
«8t8te  conveyed  by  the  deed.  Afterwards 
other  creditors  of  Atkliu  filed  separate  suits 
«eeklng  like  relief,  and  obtained  attadiments 
which  were  levied  upon  the  same  property, 
and  finally  all  of  these  suits  were  consoll- 
•dated.  Within  four  months  after  the  suit  of 
the  Globe  Bank  &  Trust  Company  was  filed, 
Atkins  upon  the  petition  of  some  of  his  cred- 
itors was  adjudged  a  bankrupt,  end  under 
proceedings  taken  and  had  In  the  bankrupt 
«ourt  A.  Y.  Uartln  was  appointed  trustee 
In  bankruptcy.  Thereupon  Martin  filed  his 
petition  In  the  McCracken  circuit  court,  set- 
ting up  that  the  conveyance  made  by  Atkins 
was  fraudulent,  and  asked  that  It  be  set 
aside  and  the  property  adjudged  to  belong 
to  the  trustee  of  the  bankrupt  for  the  benefit 
of  his  creditors.  He  further  asked  that  as 
trustee  he  be  suatalned  as  plaintiff  In  the 
various  suits  seeking  to  set  aside  this  con- 
veyance, and  that  the  case  proceed  to  Judg- 
ment in  his  name  as  trustee,  and  the  pro- 
ceeds of  the  sale  of  the  property  if  the  con- 
veyance was  adjudged  fraudulent  be  paid 
over  to  him  for  distribution  In  the  bankrupt 
court  among  the  creditors  of  Atkins.  To  these 


various  suits 'the  grantees  In  the  deed  filed 
an  answer,  in  which  they  denied  that  the 
conveyance  was  constructively  frandnlent, 
or  fraudulent  at  all,  and  averred  that  at  the 
time  it  was  made  Atkins,  the  grantor,  was 
not  primarily  indebted  to  any  person  and 
had  a  large  estate  In  addition  to  that  vcdoa- 
tarily  gfvra  by  him  to  his  child  and  grand- 
children. After  this,  the  creditors  by  amend- 
ed pleadings  set  up  that  the  deed  made  b? 
Atkins,  although  dated  December  3,  1906, 
was  not  In  fact  delivered  to  or  accepted  bj 
the  grantees  until  April  20,  1907.  To  tbla 
the  grantees  answered  that  the  deed  was  in 
fact  delivered  to  and  accepted  by  them  on 
December  4,  190&  Upon  final  hearing  tbe 
court  adjudged  that  the  deed  although  dated 
December  3,  1906,  was  not  delivered  to  or 
accepted  by  the  grantee  until  April  30, 190T, 
and  further  adjudged  that  the  deed  was 
without  valuable  consideration,  and  con- 
structively fraudul«it  as  to  antecedent  cred- 
itors, and  the  attachments  obtained  by  them 
were  sustained  and  ttie  pnqperty  levied  on 
ordered  to  be  sold.  It  was  further  adjodg- 
ed  that,  as  the  conv^rauce  was  not  actiially 
fraudulent,  creditors  whose  debts  wese  cre- 
ated aftw  Its  eKcution  were  not  entitled 
to  have  It  set  aside  for  their  benefit;  bot 
these  creditors  are  not  complaining  of  the 
Judgment  refusing  to  award  them  any  In* 
terest  In  the  attached  property.  Tlie  trustee 
In  baukrupt<7  was  appointed  special  com- 
missioner to  sell  so  much  of  the  property  as 
might  be  necessary,  and  he  was  directed  to 
hold  the  procee<te  "subject  to  the  final  o^ 
ders  of  this  court  In  tbe  fnrthw  and  final 
disposition  of  such  proceeds  or  subject  to 
the  District  Court  of  tbe  United  States  for 
tbe  Western  District  of  Kratscky  tn  tbe 
matter  of  T.  J.  Atkins,  bankrupt;  now  p^- 
Idg  In  such  court  under  its  final  dfstributloa 
of  tbe  entire  assets  of  fkB  estate  of  sneb 
bankrupt  In  the  final  adjustment  and  settle- 
ment of  all  of  Ite  affairs  befbre  such  court 
in  such  proceedings  now  pending  thoeln  in 
bankruptcy  and  the  rights  of  all  iseditors 
In  such  bankrupt  proceedings  in  the  dls- 
trlbutlMk  or  disposition  of  mvh  proceeds  by 
the  bankrupt  court  are  hereto  reserved  and 
not  detmnlned,  but  left  open  for  final  ad- 
judications among  them  In  such  proceedings 
in  bankruptcy."  Of  this  Judgment  tbe  trus- 
tee In  bankruptcy  complains  because  tbe 
■court  refused  to  snhstltuto  him  as  plaUitlff, 
Instead  of  the  attaching  creditors  in  the  ac- 
tions for  the  recovery  of  the  property,  and 
in  falling  to  adjudge  that  the  consolidated 
acUon  should  proceed  In  his  name  as  tm^ 
tee  to  recover  the  propa*ty  for  the  benefit 
of  the  bankrupt's  estate,  and  also  in  not  ex- 
pressly adjudging  the  trustee  entitled  to  tbe 
proceeds  of  the  sale  of  the  property  for  dis- 
tribution among  the  creditors  of  the  estate 
throtwb  the -trustee. 
The  grantees  in  the  deed  complain,  first. 
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because  tbe  action  was  prematurely  submit- 
ted ;  second,  because  tbe  lower  court  treated 
the  deed  as  not  delivered  or  accepted  untU 
April  20,  1907,  wben  It  should  have  been 
treated  as  delivered  on  December  4,  1906; 
and,  third,  because  the  court  erred  In  hold- 
ing the  conveyance  constrnctlTely  fraudulent 
B8  to  antecedent  creditors. 

Taking  up  first  the  queattons  raised  by  the 
trustee  in  bankruptcy,  It  seems  to  us  that 
neither  the  failure  of  the  court  to  allow  the 
action  to  be  prosecuted  in  his  name,  nor  tbe 
Jndgmfflit  entered,  prejudiced  substantially 
or  at  all  bis  rights  as  trustee  for  the  benefit 
of  the  creditors.  The  bankruptcy  statute 
<Act  July  1,  1898,  c.  641,  30  Stat.  565  [U.  8. 
Comp.  St  1901,  p.  8461])  In  section  70  In- 
vests the  tmstee  with  the  title  of  the  bank- 
rupt as  of  the  date  he  was  adjudged  a  bank- 
rupt to  ell  of  hla  estate  not  exempt,  includ- 
ing property  transferred  by  him  In  fraud  of 
bis  creditors,  and  gives  him  the  right  to  re- 
cover property  so  disposed  of.  As  the  stat- 
ute gives  to  the  trustee  the  title  to  the  prop- 
erty of  the  bankrupt  and  the  right  to  in- 
stitute proceedings  either  In  the  bankrupt 
conrt  or  the  state  court  for  its  recovery,  be 
has  also  the  right  when  authorized  or  per- 
mitted so  to  do  by  the  bankrupt  court  to  be 
substituted  as  plaintiff  in  any  suits  brought 
by  creditors  of  the  bankrupt  In  the  state 
court  for  the  purpose  of  recovering  property 
fraudulently  conveyed  by  tbe  bankrupt  and 
to  which  or  the  proceeds  thereof  the  trustee 
In  bankruptcy  la  entitled.  Anderson  v.  And- 
erson, 80  Ky.  638 ;  Martin  v.  Smith,  104  S. 
W.  310.  81  Ky.  Law  Rep.  882;  Moyer  v. 
Dewey,  103  U.  S.  301,  26  L.  Ed.  S94 ;  Clarke 
T.  Larremore,  188  U.  S.  486.  23  Sup.  Ct  863, 
47  L.  Ed.  658.  In  this  case,  however,  there 
Is  serious  question  as  to  whether  the  trustee 
pursued  In  the  manner  pointed  out  In  the 
order  of  the  bankrupt  court  the  course  nec- 
essary to  have  himself  substituted  as  plain- 
tiff In  the  actions  pending  In  the  state  court 
Bat  however  this  may  be.  It  Is  manifest 
that  tbe  failure  of  the  state  court  to  grant 
the  request  of  the  trustee  did  not  In  any 
manner  inrejudlce  bis  rights  as  the  Judgment 
rendered  In  the  action  accomplished  all  that 
the  trustee  could  have  secured  if  the  action 
had  been  prosecuted  In  his  name.  It  is  true 
the  trustee  asked  that  the  conveyance  be 
declared  fraudulent  as  to  all  creditors  both 
subsequent  and  antecedent,  while  the  court 
only  adjudged  that  the  conveyance  was 
fraudulent  as  to  antecedent  creditors,  but 
we  do  not  understand  that  the  trustee  in 
bankruptcy  Is  complaining  of  the  Judgment  in 
so  far  as  It  refused  to  adjudge  the  convey- 
ance actually  fraudulent  The  Judgment 
does  not  undertake  to  dispose  of  the  pro- 
ceeds that  may  be  realized  from  the  sale  of 
the  propert7,  but  leaves  this  question  open 
for  future  determination,  and  we  do  not 
doubt  that  when  the  conrt  comes  to  niake 
an  order  concerning  the  dlspoaltlon  of  tbe 
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proceeds  In  the  hands  of  the  tmitee  as  8pe> 
dal  commissioner.  It  will  direct  that  the 
proceeds  be  paid  over  to  the  trustee  in  bank- 
ruptcy to  be  administered  as  a  part  of  tbe 
estate  of  the  bankrupt  in  the  bankruptcy 
court.  In  anticipation  of  what  we  assume 
the  court  will  do,  we  may  with  propriety  In 
this  opinion  direct  that  It  make  such  orders 
If  the  court  In  the  Judgment  had  undertaken 
to  divest  the  trustee  of  the  control  of  this 
fund,  we  would  upon  this  point  reverse  the 
Judgment  with  directions  to  proceed  as  In- 
dicated, but  the  court  did  not  make  such 
an  order,  we  are  of  the  opinion  tliat  on  the 
appeal  of  tbe  trustee  the  Judgment  of  the 
lower  court  should  be  affirmed. 

On  the  appeal  of  the  grantees  in  tbe  con- 
veyance, the  first  error  assigned  is  that  the 
action  was  prematurely  submitted  for  Judg- 
ment Some  new  pleadings  were  filed  at  tbe 
submission  term  by  tbe  persons  attacking 
tbe  conveyance;  but  as  tbe  Issues  raised 
by  these  pleadings  were  adjudged  in  favor 
of  the  grantees  In  the  deed,  their  rights  were 
not  prejudiced  by  the  submission  so  far  as 
these  new  Issues  were  concerned ;  hence  they 
are  not  In  any  position  to  complain  that  the 
submission  was  premature^  Tbe  Issues  as  to 
the  date  the  deed  was  delivered  should  have 
been  made  up  long  before  tbe  June  term, 
and,  falling  to  do  so,  the  grantees  In  the 
deed  were  In  default  But  this  Is  not  a  mat- 
ter of  any  consequence,  as  we  are  of  the 
opinion  that  the  deed  was  delivered  on  De- 
cember 4,  1906.  The  evidence  upon  this 
point  is  that  on  December  3.  1906,  the  gran- 
tor made,  signed,  and  acknowledged  the  deed, 
and  gave  It  to  the  attorney  who  wrote  It  to 
deliver  to  tbe  clerk  for  record.  On  the  fol- 
lowing day  tbe  deed  was  lodged  In  the 
clerk's  ofilce  and  the  tax  paid,  but  for  some 
unexplained  reason  it  was  not  recorded 
until  April  20,  1907.  There  Is  no  sugges- 
tion tbat  any  of  the  parties  to  the  deed  had 
anything  to  do  with  the  failure  of  the  clerk 
to  record  it  at  tbe  time  It  was  lodged  for 
record,  or  In  seasonable  time  thereafter. 
This  was  due  to  oversight  or  negligence  on 
the  part  of  the  clerk.  It  Is  also  true  that 
tbe  grantees,  all  of  whom  were  infants  ex- 
c^t  Ed  Atkins,  to  whom  a  life  estate  was 
given,  did  not  know  that  the  deed  had  been 
executed  or  lodged  for  record  until  tbe  day 
following  its  record.  But  we  are  of  tbe 
opinion  that  the  lodging  of  the  deed  for  rec- 
ord In  the  proper  office  by  the  grantor  was 
sufficient  to  constitute  a  delivery  as  of  that 
date.  The  general  rule  is  that  a  deed  does 
not  become  operative  until  It  has  been  de- 
livered and  accepted,  or  the  grantee  does 
some  act  equivalent  to  an  acceptance  of  It. 
But  If  the  grantees,  or  any  of  them,  are  in- 
fants, and  the  deed  is  benefl<dal  to  them.  It 
will  be  presumed  they  assented  to  It  and  Its 
acceptance  by  them  will  date  from  the  time 
It  Is  delivered  to  the  clerk  for  record  or 
placed  in  the  bands  of  a  third  person  to  be 
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delivered  or  recorded.  Akers  t.  Sboanaker. 
102  S.  W.  842.  31  Ey.  Law  Rep.  482;  Mul- 
llns  T.  MuUlns.  120  Kj.  fl43,  87  B.  W.  764. 
27  Ey.  Law  Rep.  1048;  Morrlaon  t.  FlettA- 
er,  119  Ey.  488.  84  S.  W.  648,  27  Ky.  Law 
Rep.  124 ;  Bunnell  t.  Bunnell,  111  Ey.  660, 
64  S.  W.  420,  23  Ey.  Law  Bep.  800 ;  Id..  Ill 
Ky.  566,  65  B.  W.  607,  23  Ky.  Law  Rep.  1101. 

On  behalf  of  the  grantees  It  Is  further 
argned  that  as  Atkins  at  the  time  the  deed 
was  nwde  was  not  liable  except  as  surety  or 
Indorser  In  any  amount  or  for  any  debts, 
and  owned  a  large  estate  besides  that  toI- 
antarU^  conveyed,  the  conreyance  was  not 
constructlTely  fraudulent  Although  the  evi- 
dence shows  that  the  Indebtedness  of  Atkins 
In  December,  1906,  as  principal  was  trifling, 
It  Is  nevertheless  a  fact  that  as  Indorser, 
surety,  and  guarantor  he  had  th«i  assumed 
heavy  obligations.  Section  1907  of  the  Ken- 
tucky Statutes  (Bussell's  St  |  2100)  reads  in 
part;  "Every  gift  conveyance,  assignment, 
transfer  or  charge,  made  by  a  debtor,  of  or 
upon  any  of  bis  estate  without  valuable  con- 
sideration therefor  shall  be  void  as  to  all 
his  then  existing  liablUtles."  Under  this 
statute,  every  voluntary  conveyance  made  by 
a  person  who  is  at  the  time  liable  for  any 
debts  Is  constmctlvely  fraudulent  as  to  such 
obligations,  no  matter  whetSier  they  are 
fixed  or  contingent  or  have  been  Incurred  as 
principal,  or  surety  or  Indorser  or  guaran- 
tor. Under  the  statute,  no  pCTSon  can  give 
away  property  subject  to  his  debts  to  the 
prejudice  of  his  then  existing  creditors.  The 
fact  that  he  may  at  the  time  own  and  retain 
largely  more  than  he  gives  will  not  be  al- 
lowed to  defeat  the  operation  of  the  statute. 
If  what  he  has  given  away  is  needed  to  pay 
his  debts,  the  property  in  the  hands  of  the 
grantees  can  be  subjected  for  this  purpose. 
The  very  beet  evidence  of  the  fact  that  a 
voluntary  conveyance  Is  constructively  fraud- 
olent  as  to  antecedent  debts  is  the  fact  that 
It  becomes  necessary  to  subject  the  proper^ 
thus  conveyed  to  pay  the  debts  of  the  gran- 
tor. Crooke  v.  Hume,  109  S.  W.  364,  S3  Ey. 
Law  Rep.  162;  Trimble  v.  RatcUff,  9  B. 
Mon.  611. 

Upon  the  appeal  of  Ed  L.  Atkins  and  oth- 
ers, grantees,  the  Judgment  must  be  reversed 
for  the  error  In  fixing  the  delivery  and  ac- 
ceptance of  the  deed  as  of  April  20, 1907,  in- 
stead of  December  4,  1906.  To  what  extent 
this  wUl  affect  the  judgment  creditors  we  are 
not  advised;  but  only  those  creditors  whose 
debts  were  created  previous  to  December  4, 
1906,  are  entitled  to  participate  in  the  pro- 
ceeds realized  from  the  sale,  of  the  proi>erty. 
If  the  proceeds  amount  to  more  than  suffi- 
cient to  pay  such  debts,  the  surplus  should 
be  paid  to  the  grantees  In  the  deed. 

Wherefore  the  judgment  on  the  appeal  of 
the  trustee  in  bankruptcy  Is  afllrmed,  and 
the  judgment  on  the  anneal  of  AtUnt  and 
others  Is  reversed. 


PRITTS  T.  EIRCSDORFEB. 
(Court  of  Appeals  of  Eentni^.   Peb.  9,  iSW 

1.  Trul  (1 11*)— DocKKTS— TBAnsm  TO  Lit 
DooKKT— Tiux  or  Motion. 

In  an  action  on  a  note  against  two  sar«tir«. 
In  which  one  against  whom  jadgmmt  was  rp- 
covered,  after  satlBfyinx  It  filed  an  answer  and 
cross-petition  against  the  other  snrety  for  cat- 
tribatloD.  it  was  not  error  to  overrnle  a  m»- 
tlon,  made  by  the  latter  before  filing  his  anvvrr 
to  Uie  creditor's  petition  emd  before  the  filins 
of  the  cross-petition,  to  transfer  the  case  to 
the  law  docket;  Civ.  Cbde  Piac  1 10^  reqnirint 
such  motion  to  be  made  wfaoi  defoidant  an- 
swers. 

eSd.  Notew— For  other  eases,  see  ^ftbd.  Cent 
.  I  80;  I>e&  Dig.  I  II.*] 

2.  Appeax,  and  Ebbob  (S  875*)— Qmnroin 

CONSIDBBED — QUESTIONS  ARISING    IN  PAI- 

T1CUI.AB  AcnoN—ArPBAi.  xir  GB0S8-Acn05. 
On  an  appeal  by  a  suiety  fiain  the  jndf- 
ment  against  nim  open  the  cross-petitioc  of 
his  co-surety  for  eontribntlon  after  judgment 
was  rendered  against  the  latter  In  favor  of  the 
creditor  and  satisfied,  any  mling  made  npoo 
questions  ariring  in  the  original  action  by  the 
creditor  cannot  iw  considered. 

[Ed.  Tfote.— For  other  cases,  see  Appeal  sad 
Error,  Cent  Dig.  H  3541,  8542;  Dec  Dig. 
I  SIS.*] 

8.  PaiNCIPiX  AND  SUBBTT  (|  200*)— SUITS  FOB 
CONTBIBDTION— EQDITABLE  JURISDICTION. 

Since  the  statute  permits  a  salt  at  law  be- 
tween sureties  for  contribution  without  exclud- 
ing the  Jurisdiction  of  equity,  and  Ov.  Code 
Prac.  f  661,  permits  a  surety  to  maintain  an 

Suitable  action  against  a  co-surety  for  con- 
ibotion.  a  co-surety  may  soe  for  ecntributioB 
In  equity  as  well  as  at  law. 

[Ed.  Note^FoT  other  cases,  see  Pxindpal  and 
Snrety,  Cent  Dig.  |  641 :  Dec  Dig.  1 20a*] 

4.  JUDOUENT  a  617*)— RK8  JUDICATA— PEB- 

soNs  Concludid—Oo-Subbtt— Action  bt 
Cbeditob. 

In  an  action  against  two  sureties  os  s 
note,  in  which  one  snrety  agidnst  whom  judg- 
ment went  for  the  whole  amount,  after  satis- 
fying it,  filed  a  cross-petition  against  his  co- 
surety for  contribution,  the  judgment  oTennl- 
ing  the  demurrer  of  the  cross-defendant  to  tbe 
creditor's  petition  on  the  ground  of  want  of 
presentment  and  demand,  and  of  protest  for 
nonpayment  and  notice,  and  because  of  an  al- 
leged agreement  by  the  creditor  extendhig  the 
time  of  payment  after  maturity,  pveclnded  tbe 
cross-defendant  from  setting  op  tuose  defnsia 
in  the  suit  for  contribution. 

[Ed.  Note. — For  other  cases,  see  Judgmaiti 
Cent  Dig.  S  1130;  Dec  Dig.  |  617.*] 

6.  Pbincipal  and  Subbtt  (8  86*)— NBUiaaiii 

or  Pbesentvehi  and  Demand. 

A  snre^  on  a  note  executed  since  tiie  tuct- 
ment  of  the  negotlsble  Instruments  law  b  pri- 
marily liable  thereon,  and  hence  pressBtnnt 
demand,  protest  for  nonpayment  and  nodee 
thereof  are  not  necessary  as  to  him. 

[Ed.  Note.— For  other  ctise^,  see  Prinelpsl  ind 
Surety,  Cent.  Dig.  |  307 ;  Dec  Dig.  |  8ft*J 

6.  PLEAniNQ  (S  149*)  —  Cioos-PRmoi  — 

Aqainst  Thibd  PbbsoN. 

In  an  action  on  a  note  against  two  nn- 
ties,  in  which  one  snretv,  agamst  whom  jiMS- 
ment  went  after  satisfying  it  filed  a  crosi-W- 
tition  against  bis  co-surety  for  contributloo,  Hie 
crosB-defeodant's  answer  to  the  cross- petition 
could  not  I>e  made  a  cross-petition  agaiust  an- 
other  so  as  to  set  np  an  agreement  by  the  lat- 
ter to  assume  cross^efeniunt's  Uability  opon 
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the  note;  meh  tfteement  not  afhctliic  the  orir- 
inal  cause  of  action,  CIt-  Code  Frac  |  90,  mtfr 
sec.  8,  not  allowlnc  a  cross-petition  to  a  de- 
fendant except  apoQ  a  cause  of  action .  which 
atCeets  or  is  affected  by  tbe  original  action, 
and  section  111  providing  that  no  pleading  ex- 
cept an  answer  to  the  original  petition,  or  plain- 
tiff*8  reply  to  sndi  answer,  riiall  be  made  a 
cro8«-petition. 

[Ed.  Note.— For  other  cases,  eee  Pleading, 
Cent.  Dig.  I  801 ;  Dec.  DlgTl  149.*] 

7.  Apfkai.  asd  Ebrob  (i  103&*>— HABHUCaS 
Ebbob— Acnoir  roB  ConTBiBunon— Plbad- 
xiTO— GBOsa-PmnoN. 

Since  nnder  Civ.  Code  Prae.  |  444,  judg- 
ment may  be  had  on  motion  bj  a  surety  against 
his  co-snrety  for  money  paid,  and  by  section  449 
the  motion  may  be  determined  upon  or  witb> 
out  written  pleadinge,  a  proceeding  by  cross- 
petition  against  a  co-snrety  for  contribution 
after  jnd^nent  wait  against  cross-petitioner 
for  the  creditor,  If  improper,  was  at  nuwt  a 
mere  Irregnleiity. 

[E!d.  Note.— For  other' cases,  sea  Appeal  and 
Error,  Cent.  DIb.  H  4078-4060;  Dee.  Dig.  I 
1039.*] 

8.  PuADino  (f  411*)— Objiotiow»— Waiver. 

Where  a  crosfl-defeodant,  on  a  cross-pe- 
tition by  his  coHnirety  for  contribution,  con- 
sented that  the  answer  and  eioss-petitlott  against 
him  be  filed  for  record  after  a  motion  to  strike 
the  pleading  was  entered,  he  thereby  waived  any 
irregularity  In  proceeding  by  croas-itetltlon  for 
contribution. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent.  Dig.  U  1SS4,  1S86;  Dec.  Dig.  |  411.*] 

Appeal  from  Gircnlt  Gonrt  Jefferson  Coun- 
t7.  Chancery  Branch,  Second  DItIbIod. 

"To  be  officially  reported." 

Action  by  the  German  Bank  of  the  City 
of  LonlsTille  agabut  J.  0.  Elrchdorfer,  W. 
H.  Frltta,  and  others,  in  which  defendant 
first  named  filed  a  crcns-petltlon  against  the 
■econd-named  defendant  for  contrlbntlon. 
From  a  Judgment  for  croas-petltlODer,  croae- 
defmdant  appeals.  Affirmed. 

Huston  Quln  and  Cbaa.  A.  Wlckllffe,  for 
appeOanL  Bamett  A  Bamet^  for  appel- 
lee. 

SETTLE,  J.  On  March  19,  1906,  the  Ger- 
man Bank  of  tbe  City  of  LoalsvUIe  brought 
Buit  in  the  court  below  against  the  Klrch- 
dorfer  Automobile  Company,  J.  C.  Klrch- 
dorfer,  W.  B.  Frltts,  and  H.  T.  Oratz,  upon 
two  promissory  notes — tbe  first  being  for 
$1,150,  bearing  date  August  21,  1907,  due  30 
days  thereafter  and  credited  by  interest  paid 
to  January  23, 1908;  the  second  for  ¥S50,  of 
date  September  13, 1907,  and  due  in  30  days, 
with  the  following  credits  Indorsed  thereon: 
Interest  paid  to  January  23, 1008:  $100  paid 
October  26,  1907;  $100,  December  23,  1907; 
$100,  February  8,  1906.  Tbe  Klrchdorfer 
Automobile  Company  was  the  principal  and 
J.  C.  Klrchdorfer,  W.  H.  Fritta,  and  H.  T. 
Gratz  sureties,  In  each  of  tbe  notes.  The 
notes  were  payable  to  J.  0.  Klrchdorfer  or 
order,  negotiable  and  payable  In  the  German 
Bank,  and  were,  following  their  Indorsement 
by  Klrchdorfer  and  before  maturity,  dls- 
eonnted  by  tbe  bank  and  tbe  proceeds  placed 


to  the  credit  of  tbe  Klrchdorfer  Automobile 
Company  on  the  books  thereof.  The  parties 
to  the  notes  owned  atock  In  the  Klrchdorfer 
Aatomoblle  Company,  J.  O.  KirchdorfM  was 
the  president,  and  Fritts  and  Gratz  also  of- 
ficers thereof. 

At  the  appearance  term  of  the  court,  J.  OL 
Klrchdorfer  filed  a  demurrer  to  tbe  petition, 
which  was  OTerruIed.  He  then  filed  an  an- 
swer to  which  the  German  Bank  Interposed 
a  demurrer,  and  this  demurrer  the  court 
sustained.  Frltts,  before  answering,  moved 
a  transfer  of  the  case  to  one  of  the  divisions 
of  tbe  common  pleas  branch  of  the  JefTeraon 
circuit  court  The  motion  was  overruled 
and  an  exception  reserved.  Frltts  thereafter 
filed  an  answer  to  tbe  petition,  in  which,  as 
later  ammded,  he  pleaded:  (1)  His  suretyship 
on  the  notes;  (2)  that  neither  presentment 
nor  demand  of  payment  was  made  of  him 
by  tbe  bank  when  the  notes,  or  either  of 
them,  matured,  nor  was  there  any  protest 
of  either  on  account  of  nonpayment,  or  no- 
tice of  such  protest  given  htm;  (3)  that  up- 
on, or  following,  the  maturity  of  the  notes, 
the  German  Bank,  by  agreement  with  J.  C. 
Klrchdorfer,  based  upon  a  valuable  consid- 
eration, viz.,  tbe  payment  by  the  latter  of 
interest  upon  tbe  notes  In  advance  and  his 
undertaking  to  make  other  payments  which 
followed  later,  extended  the  time  of  their 
payment;  all  which  was,  as  alleged,  with- 
out notice  to  him  (Frltts)  and  without  his 
consent,  and  that  by  reason  of  the  foregoing 
acts  of  the  bank  he  had  been  and  was  re- 
leased from  all  liability  upon  the  notes.  The 
court  sustained  a  demurrer  to  Frltts'  answer 
as  amended,  to  which  an  exception  was  tak- 
en. In  the  meantime,  on  motion  of  the  Ger- 
man Bank,  the  case  had  been  submitted  as 
to  the  Klrchdorfer  Automobile  Company  and 
J.  C  Klrchdorfer,  and  judgment  rendered 
against  them  for  the  amounts,  respectively, 
claimed  to  be  due  on  the  notesi  Fritts  made 
a  motion  to  set  aside  this  Judgment,  which 
motion  was  overruled,  and  to  this  ruling  he 
excepted.  A  forthwith  execution,  which  was 
issued  upon  the  judgment,  J.  C.  Klrchdorfer 
replevied,  and  later  paid  the  replevin  bond 
In  full.  After  executing  the  replevin  bond, 
J,  C.  Klrchdorfer  filed  In  the  action  brought 
by  the  German  Bank,  which  was  still  pend- 
ing as  to  Frltts  and  Gratz,  against  whom 
judgment  had  not  gone,  a  pleading  entitled 
an  amended  auswer  and  croes-petltlon,  mak- 
ing Fritts  a  defendant,  and  In  which  was, 
in  substance,  set  up  tbe  rendition  of  the 
judgment  against  the  Klrchdorfer  Automo- 
bile Company  and  J.  C.  Klrchdorfer,  tbe  In- 
solvency of  tbe  company,  and  the  satisfac- 
tion of  the  judgment  by  J.  O.  Klrchdorfer; 
also  tbe  insolvency  of  H.  T.  Gratz,  and  that 
W.  H.  Frltts,  as  co-surety  with  J.  C.  Klrch- 
dorfer upon  the  notes  merged  in  the  judg- 
ment and  equally  liable  wltli  him  thereon, 
■bonld  be  made  to  contrlbata  to  the  loss  ns- 
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taiaed  by  Klndidorfer  In  being  compelled 
to  satisfy  the  judgment  In  favor  of  the  Ger- 
man Bank,  which  it  was  alleged  amounted 
to  f  1^78.46»  for  one-half  of  which,  vlfh  In- 
tei!«8t  and  coats,  Judgment  was  prayed 
a^lnst  FrlttB.  Frltts  filed  an  answer  there- 
to, containing  the  same  matters  of  defense 
set  up  In  his  answer  to  the  petition  of  the 
German  Bank,  and,  in  addition,  that  he  had 
sold  and  on  the  books  of  the  KIrchdorfer 
Automobile  Company  transferred,  to  Dr.  J. 
H.  Ward,  his  stock  In  that  company,  In  con- 
sideration of  which  Bale  and  transfer  Ward 
agreed  and  undertook  to  assume  and  pay 
whatever  liability  he  (Frltts)  had  Incurred 
and  was  owing  as  a  stockholder  In  or  surety 
for  the  KIrchdorfer  Automobile  Company, 
Including  the  two  notes  held  by  the  German 
Bank,  and  that  by  reason  of  the  sale  of  his 
stock  to  Ward  and  the  assumption  by  the 
latter  of  his  indebtedness  be  was  released 
from  liability  npon  the  notes  In  question, 
and  they  would '  have  been  paid  by  Ward, 
but  for  the  alleged  laches  and  wrongful  act 
of  the  bank  in  extending  the  time  for  their 
payment,  under  the  allied  agreement  with 
J.  C.  KIrchdorfer.  The  answer  of  Frltts 
was  made  a  crosB-petltion  against  J.  H. 
Ward. 

By  sustaining  a  demurrer  to  parts  of 
Frltts*  answer  and  cross-petition  and  a  mo- 
tion to  strike  out  other  parts  thereof,  both 
interposed  by  KIrchdorfer,  practically  all  the 
matters  of  defense  contained  therein,  except 
the  averments  as  to  the  alleged  act  of  the 
German  Bank  in  Improperly  extending  the 
time  for  the  payment  of  the  notes,  were  elim- 
inated by  the  chancellor,  and  these  aver- 
ments were  traversed  by  the  reply  of  J.  0. 
KIrchdorfer.  J.  H.  Ward  offered  to  flle  an 
answer  to  the  cross-petition  of  Frltts,  but 
the  court  refnsed  to  permit  it  to  be  filed. 
Upon  the  issue  made  by  the  pleadings,  KIrch- 
dorfer and  Fritts  took  proof  by  deposition, 
and  following  the  submission  of  the  case 
Judgment  waa  rendered  by  the  circuit  court 
against  Frltts  and  in  Klrchdorfer's  favor  for 
one-half  the  amount  paid  by  the  latter  in 
satisfaction  of  the  German  Bank's  Judg- 
ment, viz.,  $099.33,  with  Interest  from  Octo- 
ber 1,  1908,  until  paid,  and  coste,  and  giv- 
ing the  latter  the  right  to  enforce  Its  pay- 
ment by  execution  or  rule.  From  that  Judg- 
ment and  a  subsequent  ruling  of  the  court 
refusing  to  set  It  aside,  this  appeal  la  prose- 
cuted. 

Numerous  grounds  are  urged  by  the  appel- 
lant Fritts  for  a  reversal.  His  first  conten- 
tion la  that  the  trial  court  erred  In  overruling 
hla  motion  to  transfer  the  action  to  the  law 
dodcet,  which,  it  is  claimed,  would  have  car- 
ried it  to  one  of  the  dlvlsI(H»  of  the  com- 
mon pleas  branch  of  the  Jefferson  circuit 
court,  and  entitled  appellant  to  a  Jury  trial 
if  demanded.  It  la  needless  to  consider  this 
objection,  as  It  comes  too  lata.  The  motion 
to  trauafw  waa  not  made  after  the  filing  of 
apptilee  Klrdidorfer'B  answer  and  cross-petl- 


tloD,  but  waa  directed  solely  to  tbe  transf« 
of  the  ort^nal  action  as  brought  by  the  Ger- 
man Bank,  and  was  entered  before  appellant 
filed  hia  answer  to  tbe  bank's  petition.  Sec- 
tion 10,  dr.  Code  Prac,  required  that  the 
motion  be  made  when  appellant  filed  his  an- 
swer to  the  petition.  No  ruling  made  by  the 
circuit  court  upon  any  Issue  or  question  as 
between  the  German  Bank  and  appellant  is 
involved  or  can  be  considered  on  this  appeal 
The  only  Judgment  appealed  from  Is  that 
found  on  page  38  of  the  record,  which  dealt 
with  no  questicm  that  arose  between  the  Ger- 
man Bank  and  the  appellant  Frltts.  bat  ex- 
clusively with  such  as  arose  between  the  lat- 
ter and  the  appellee  J.  C.  KIrchdorfer.  If, 
however,  the  motion  to  transfer  had  been 
made  after  the  filing  of  apptilee's  answer 
and  cross-petition,  it  should  have  been  over- 
ruled. A  suit  for  contribution  by  sureties 
against  their  principal  and  against  each  oth- 
er was,  by  the  ancient  law,  of  exclusively 
equitable  cognizance ;  but  the  statute  harlng 
given  a  remedy  at  law,  without  excluding  tlie 
Jurisdiction  In  equi^,  the  Jurisdiction  has  be- 
come concurreot,  and  the  plaintiff  may  sae 
at  law  or  In  equity.  Newman  on  Pleading  & 
Practice,  S  W.  Besides,  section  661,  Civ.  Code 
Prac  allows  the  surety  to  proceed  by  aa 
equitable  action  against  his  princ^al  or  co- 
surety in  such  a  state  of  case. 

With  equal  propriety  we  might  also  aay 
that  two  other  grounds  of  defense  set  up  in 
appellant's  answer  to  appellee's  cross-peti- 
tion, viz.,  the  alleged  want  of  presentment 
and  demand  by  the  bank  of  the  payment  of 
the  notes  at  maturity  and  of  protest  and  no- 
tice thereof  for  nonpayment,  and  the  allied 
agreement  whereby  the  bank,  after  Uielr  ma- 
turity, extended  the  time  for  their  payment, 
could  not  be  relied  on  as  against  appdiee's 
claim  because  determined  adversely  to  appel- 
lant by  the  court  below  In  sustaining  the  de- 
murrer to  his  answer  to  the  bank's  petition. 
If  these  defenses  could  not  be  made  against 
the  notes  in  the  hands  of  the  German  Bank, 
they  could  not,  it  would  seem,  be  relied  on 
to  defeat  aj^Uee's  claim  for  contrlbatI<»; 
so,  as  to  these  two  grounds  of  defense,  appel- 
lant la,  we  think,  concluded  by  that  Jadg- 
ment,  whether  erroneous  or  otherwise  whicti, 
as  previously  stated,  is  not  btfore  us  for  ifr 
view  on  this  appeal. 

However,  as  to  the  alleged  failure  of  the 
bank  to  demand  of  appellant  payment  of  tbe 
notes  at  maturity,  and  failure  to  protect 
them  for  nonpayment,  it  may  be  said  that, 
as  surety  upon  the  notes  held  by  the  bank, 
appellant  was  primarily  liable  to  the  hold- 
er, and  neither  presentment,  donand,  protest, 
nor  notice  of  protest  was  required  aa  to  tilm 
or  his  cd-obllgora.  The  notes  In  question 
were  executed  since  the  enactment  by  ttie 
Legislature  of  the  present  negotiable  Inatrti- 
menta  law,  which  exclndes  such  a  defense  on 
tho  part  of  a  surety. 

As  to  the  alleged  eztoision  of  tlma^  dalm- 
ed  to  have  been  grafted  by  the  German  Bank, 
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It  may  be  observed  thnt  no  sndi  agreement 
was  proved.  The  teettmonr  of  appellant 
faUed  to  eatabUata  1^  and  that  ot  awellee 
wbolly  diaproved  It. 

The  final  defense  of  appellant,  whldi  resta 
vpm  an  alleged  contract  wtwreby  Ward  took 
him  piacB  aa  a  stockholder  in  the  Klrchdorfer 
Autonu^Ue  Company  and  assoued  his  lia- 
bill^  npon  the  Indebtednm  of  the  company, 
is  not  available  as  agalnat  the  claim  of  ap- 
pellee for  contrUmtlon. 

Appellanf B  anaver  to  ai^lee's  crosfhpe- 
tltion  could  not  be  made  a  cro88^)etHion 
agalnat  Ward,  because  his  transaction  with 
Ward  did  not  affect,  and  waa  not  affected 
by.  the  original  caase  of  action,  vis.,  the 
German  Bank's  rltfit  to  recover  upon  the 
notes,  SectiMt  96,  snbsec:  3,  Olv.  Code  Frac 
Moreover,  section  111,  Civ.  Code  Prac.,  pro* 
Tides:  **No  pleading  except  an  answw  to  an 
original  petition,  or  the  plaintiff's  r^ly  to 
such  answer,  shall  be  made  a  cross-petition." 
If  appellant  has  a  cause  of  action  against 
Ward  or  appellee,  or  Ward  a  cause  of  action 
against  ai^Ilee  growing  out  of  the  allseed 
transaction  between  appellant  and  Ward,  it 
may  yet  be  litigated  by  the  parties  concomed 
In  another  action. 

It  is  insisted  for  appellant  that  the  circuit 
court  erred  In  permitting  appellee's  answer 
and  cross-petition  to  be  filed  after  Judgment 
bad  gone  against  him  In  favor  of  the  German 
Bank  for  the  amount  of  the  notes  sued  on. 
In  response  to  this  contention  It  Is  snfflclent 
to  say  that  appellee  might  have  proceeded 
against  appellant  upon  his  claim  for  oontrlbu- 
tlon  by  a  mere  motion  for  judgment,  after 
notice,  as  allowed  a  surety  by  section  444, 
Civ.  Code  Prao.  If  he  had  proceeded  in  that 
way,  no  written  pleadings  would  have  been 
required.  Section  440,  Civ.  Code  Prac.  So, 
at  most,  the  proceeding  by  a  cross-petition, 
If  It  could  be  said  to  be  improper  at  all,  was 
a  mere  Irregularity.  In  any  event,  appellant 
cannot  now  complain  of  It,  as  It  appears 
from  the  record  (page  ^)  that  be  consented 
that  the  answer  and  cross-petltlon  of  appel- 
lee, which  had  been  filed  In  the  clerk's  office, 
be  filed  for  record :  socb  consent  having  been 
given  after  bis  motion  to  strike  the  pleading 
from  the  flies  was  entered.  This,  we  think, 
was  a  waiver  of  the  motion  and  of  any  Irreg- 
Dlarlty  in  tbe  form  of  the  pleading. 

The  record  disclosing  no  substantial  rea- 
son for  disturbing  the  judgment,  the  same  la 
hereby  affirmed. 


PITTSBURO,  C.  G  ft  ST.  L.  Bt.  CO.  et  al.  v. 
SCBADB. 

<Conrt  of  Appeals  of  Kentucky.  Teb.  11, 1910.) 

1.  Mabtib  Ann  SzavAnT  (S  231*)— Safe  Puce 
TO  WoBK— Dahoeb  or  Injcbv— Judquent 
or  FosmAw— Right  to  Rely  Thereon. 
Etnploy^s  have  a  rigbt  to  rely  on  the  judg- 
ment of  their  foreman  as  to  tbe  danger  of  In- 


jury in  work  he  orden  them  to  do,  nnless  so 
manifestly  dangerous  that  a  person  of  oidioaxy 
prudence  would  not  undertake  it. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  S  675 ;  Dec.  Dig.  I  281.*] 

2.  Masteb  and  Sebvant  (|  236*)  —  Safe 
Place  to  Wore- Pbeoautions  fob  SArErr 

— RlQHT  TO  PBESUUE. 

Two  employ^,  acting  under  the  Immediate 
orders  of  their  foreman,  went  under  a  loaded 
car  on  a  private  switch  track  connected  with 
the  plant  to  stop  a  hole  In  the  floor  through 
whicn  grain  was  leaking;  the  foreman  having 
gone  to  the  office.  It  was  unusual  for  the  rail- 
road company  to  pat  cars  in  on  the  switch  till 
notified  so  to  do.  but  without  such  notice  a  rail- 
road crew  poshed  two  other  cars  on  the  switch 
track  without  notice  to  such  employes,  and  one 
whose  back  was  towards  the  approaching  cars 
was  injured  before  he  could  get  out.  Held,  that 
the  employes  had  a  right  to  presume  the  fore- 
man had  taken,  or  would  take,  sufficient  precau- 
tions for  their  safety. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  !  724;  Dec.  Dig.  ]  236.*I 

3.  Masteb  and  Sebvart  (8!  286,  289*)— Safi 
Place  to  Wobk  —  Assumption  or  Risk  — 
Pbecautionb  roB  Safbtt  —  QosnoHs  w 
Law. 

The  situation  was  not  so  manifestly  dan- 
gerous that  It  could  be  said,  as  a  matter  of  law, 
either  that  a  person  of  ordinary  prudence  would 
not  have  undertaken  tbe  work,  or  that  some  pre- 
cautions should  not  have  been  taken  for  their 
safety. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  S§  1010-1043,  108»-1182; 
Dec.  Dig.  S3  286,  fe9.*] 

4.  NeQLXQENCE  (}  111*)— PLEADINQ. 

Negligence  may  be  alleged  generally,  and 
the  facts  constituting  It  need  not  be  set  out,  as 
this  matter  is  evidential. 

[Ed.  Note. — For  other  cases,  see  Negligence, 
Cent  Dig.  {  182;  Dec.  Dig.  |  111.*] 

5.  Railboads  (S  282*)  —  Pbbsonb  Wobkino 
About  Gabs— Action  fobInjdbies — Plead- 
ing Nboligence. 

When,  in  a  suit  against  a  railway  company 
for  injury  to  a  person' at  work  under  a  box  car 
on  a  private  switch  track  when  other  cars  were 
pushed  thereon,  plaintiff  alleged  defendant  knew, 
or  by  ordinary  care  could  have  known,  he  was 
under  the  car,  and  with  this  knowledge  by  gro^s 
negligence  backed  the  car  on  him,  be  sufficiently 
stated  his  case  for  negligence  against  It,  and  be 
may  show  the  circumstances  making  out  Its 
negligence,  witboat  setting  them  out  In  tbe 
pleading. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  |  910;  Dec.  Dig.  |  282.*] 

6.  Rah^ads  ({  275*)  —  Pebbonb  WoBKina 
About  Cass— Peboautions  to  Avoid  In- 

JUBT. 

A  railroad  crew  must  anticipate  the  pres- 
ence of  persons  about  a  car  on  a  private  siding, 
not  ready  to  be  moved,  in  charge  of  the  shipper, 
and  should  not  bump  against  It  witbont  notice. 

ISA.  Note.~For  otiier  cases,  see  BailToads, 
Cent  Dig.  S  S73;  Dec  Dig.  |  275.*] 

7.  Mabteb  and  Sebvant  (g  258*)— Suit  fob 
In JDBIES— Pleading  —  CoNcuBBina  Neou- 
GENCB— Safe  Place  to  Wobk. 

In  a  suit  against  a  manufacturing  compaoy 
for  injury  to  an  employ^,  plaintiff  alleged  that 
he  was  instructed  by  defendant  to  go  under  a 
car  on  a  switch  track  to  do  certain  work  there- 
on, and  that  in  obedience  to  orders  he  located 
himself  thereunder,  and  proceeded  to  repair  the 
same  as  directed;  that  defendant  with  gross 
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nej^lgence  tailed  to  provide  reaaoaaUy  mffident 
warains  OT  protection,  and,  notwlUistandiDc  Ita 
knowledge  of  hia  peni,  Deglisently  allowed  an 
engine  to  bamp  into  tbe  car ;  that  the  premiseB 
were  at  the  time  and  place  under  the  joint  con- 
trol of  defendant  and  Ita  codefsndant  zaiUway 
company,  and  that  each  of  them  partldpated 
Id  tbe  negligent  acta  set  cot,  and  with  joint 
and  gross  negli^nce  inflicted,  and  caused  to  be 
inflicted,  on  plaintiff  bis  Injuries  comptainel  of. 
Held,  that  the  facts  alleged  showed  a  cause  of 
action  against  the  employer. 

[Ed.  Note.— For  other  cases.  Me  Master  and 
Servant,  Cent  Dig.  U  81&-S86;  Dec.  Dig.  | 
25&»J 

8.  UAaTBR  AND  SBBTART  (|  2^*)~A0TI0If  FOB 

Injuries  —  iNSTBucnoNs  —  Safe  Plaob  to 

WOBK. 

Tbe  facts  so  alleged  warranted  an  instrae- 
tion  that  it  was  its  duty  to  ezerdae  ordinary 
care  to  furnish  plaintiff  a  reasonably  safe  place 
to  work,  and  to  keep  it  safe,  and  that  when  it 
directed  him  to  go  under  the  car  to  woik,  it  was 
its  duty  to  exercise  ordinary  care  to  protect  bim 
from  injury  by  a  movement  of  any  car  on  the 
siding  while  he  was  so  engaged ;  and.  If  it  fail- 
ed to  do  so,  and  by  reason  thereof  he  was  hurt, 
tbe  jury  should  find  in  bis  favor. 

[Ed.  Note.— For  other  cases,  see  Uiaster  and 
Servant,  Gent  Dig.  SI  1148-1161;  Dea  Dig.  S 
298.*] 

9.  Masteb  attd  Sbbvaiit  (t  296*)— Suit  fob 

INJUBIES  —  iNSTBUOnONS  —  CONTBIBUTOBT 
NXaUOBNCE. 

An  employ^  was  injured  by  tbe  bumping 
of  a  car  against  another  under  which  he  was  at 
work  with  a  co-employfi  on  a  private  siding  be- 
longlns  to  his  employer.  In  a  suit  therefor,  he 
and  his  co-empIoy4  were  the  only  i»enH)ns  tes- 
tifying aa  to  notice  of  the  danger.  Plaintiff 
said  that  the  notice  and  bump  came  practically 
at  the  same  time.  His  co-employ£'s  evidence 
was  BO  uncertain  as  not  to  contradict  him  aa  to 
whether  be  could  by  ordinary  care  have  avoided 
danger  after  his  co-employ^  gave  bim  warning. 
There  was  no  other  evidence  of  his  want  of 
care.  The  court  instructed  that  It  was  his  duty 
to  use  ordinary  care  for  bis  own  safety,  and 
that,  if  he  failed  to  do  sot  and  but  for  such  fail- 
ure would  not  have  been  injured,  the  jury 
should  find  for  defendants,  hia  employer  and 
the  railway  company.  Held,  that  defendanta 
were  not  substantially  prejudiced  by  the  form  of 
tbe  Instruction ;  that,  while  it  would  not  have 
been  Improper  to  have  instructed  them  that,  if 
he  was  notified  of  the  danger,  and  after  such 
notice  failed  to  exercise  ordinary  care  for  his 
own  safety,  and  but  for  this  would  not  have 
been  Injured,  the  Jnry  should  find  for  defend- 
ants, the  instruction  given  carried  with  it  this 
idea. 

[Ed.  Note. — For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  {{  1180-1194;  Dec.  Dig.  f 
296.*] 

10.  Appeal  and  Ebbob  (f  1004*)— Rbvibw— 
CoNFUCTiNo  Evidence— AuouNT  of  Dah- 

AQES  fob  PeBSONAI.  INJUBT. 

A  finding  on  conflicting  evidence  as  to  the 
amount  of  damages  in  a  personal  injury  case 
will  not  be  disturbed  on  appeal,  where  it  can- 
not be  said  on  tbe  whole  case  that  the  verdict  la 
palpably  against  the  evidence. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  9S  3944-3947;  Dec.  Dig.  { 
1004.^] 

Appeal  from  Circuit  Court,  Jefferaon  Coun- 
ty, Common  Pleas  Branch,  Third  Division. 
"To  be  officially  reported." 


Suit  John  Schaob  against  the  Plttaborg. 
Cincinnati,  Chicago  &  St  Louis  Railway  Com- 
pany and  another,  for  personal  Injury.  From 
a  Judgment  for  plaintlfr,  defendants  appeal. 
Affirmed. 

Chas.  H.  Qibson,  Bennett  H.  Young,  H.  A. 
Ripy,  and  E.  C.  Waide,  for  appellants.  Pop- 
bam  As  Webster  and  Kobn,  Balrd*  Sloss  Je 
Kohn,  for  appellee. 

HOBSON,  J.  Tbe  Keatucky  Malt  &  Grain 
Company  operates  a  plant  at  Thirteenth  and 
Maple  streets  in  Louisville,  and  owns  in  con- 
nection with  Its  plant  a  railway  switch  tract 
connecting  with  the  tracks  of  the  Pittsburg, 
Cincinnati.  Chicago  &  St  Louis  Railway 
Company.  This  swltdt  track  la  short,  head- 
ing only  about  four  cars.  John  Schaub  was 
an  employ^  of  tbe  grain  company,  and  on 
March  10,  1906,  was  directed  by  bis  foreman 
to  go  under  a  car  standing  on  the  switch 
track  with  a  fellow  workman  named  LInert 
to  stop  a  hole  which  had  been  discovered  In 
the  floor  of  tbe  car  through  which  the  grain 
was  leaking.  The  car  bad  been  placed  on 
the  switch  the  day  before  to  be  loaded,  and 
after  It  was  loaded  this  leak  was  discovered, 
and  It  was  necessary  to  stop  the  leek  before 
the  car  was  sent  out  on  the  road.  While 
Scbaub  and  LInert  were  under  the  car  en- 
gaged In  this  work,  tbe  foreman  of  the  grain 
company,  who  had  put  them  to  work  th^ 
went  to  the  office  to  make  out  a  waybill  for 
the  car,  and  while  he  was  gone  to  tbe  office, 
a  crew  on  tbe  railroad  pushed  In  two  other 
cars  on  the  switch  track  withont  notice  to 
Scbaub  and  LInert  These  cars  ran  against 
the  cars  on  tbe  track,  and  pushed  the  car 
that  they  were  working  under  so  that  the 
axle  struck  Scbaub  a  blow  on  the  arm.  Lin- 
ert,  who  was  looking  In  that  direction,  per- 
ceived the  danger  In  time  to  get  out  and  he 
called  to  Schaub,  who  was  farther  under  the 
car  and  had  bis  back  turned  to  tbe  ap- 
proaching cars,  but  Schaub  did  not  get  tbe 
notice  in  time  to  avoid  tbe  Injury.  Schaub 
brought  this  suit  against  both  companies  to 
recover  damages ;  «  trial  was  had  which  re- 
sulted In  a  verdict  and  Judgment  against 
each  for  $1,000,  and  they  appeal. 

The  court  by  its  Instructions  told  tbe  Jury 
in  substance  that  it  was  the  duty  of  the 
grain  company  to  exorcise  ordinary  care  to 
furnish  Schaub  a  reasonably  safe  place  to 
work,  and  to  exercise  ordinary  care  to  keep 
it  safe,  and  that  when  It  directed  him  to  go 
under  the  car  to  work.  It  was  Its  duty  to  ex- 
ercise ordinary  care  for  bis  protection  from 
Injury  by  a  movement  of  any  car  on  the  sid- 
ing while  be  was  so  engaged ;  and.  If  it  fail- 
ed to  do  this,  and  by  reason  of  such  failure 
he  was  hurt,  they  should  find  for  him  as  to 
It  He  also  told  the  Jury  that  It  was  tbe 
duty  of  the  railroad  company.  In  moving  the 
cars  on  the  siding  of  the  grain  company,  to 
exercise  ordinary  care  for  tbe  safety  of  Its 
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employes,  and  to  that  end  to  give  the  nanal 
signals  of  the  movement  of  any  engine  on 
the  siding  by  ringing  the  bell ;  and,  If  the 
crew  In  charge  of  the  engine  knew,  or  by  the 
exercise  of  ordinary  care  coald  have  known, 
that  the  plaintiff  was  under  the  car  at  the 
time  they  moved  the  engine,  or  If  they  failed 
to  give  the  usual  signals  of  the  movement  of 
the  engine,  and  thus  backed  against  the  car 
and  Injured  him  while  at  work  under  it,  they 
should  find  for  him  against  it  He  further 
Instructed  the  Jury  that  It  was  the  duty  of 
Scbaub  to  use  ordinary  care  for  his  own 
safety,  and  that  If  he  failed  to  do  this,  and 
but  for  sudi  ftiUure  would  not  have  been  In- 
jured, they  should  find  for  the  defendants. 

The  grain  company  Insists  that  It  is  not 
liable ;  for  Schaub  knew,  as  Is  shown  by  the 
evidence,  that  nobody  was  on  the  lookout, 
and  that  therefore  he  took  the  risk,  as  be- 
tween him  and  It,  when  he  remained  under 
the  car  at  work  after  the  superintendent 
went  away  to  the  office  to  make  out  the  way- 
bill. Schaub  and  Llnert  were  acting  under 
the  immediate  orders  of  their  superior,  and 
they  had  a  right  to  rely  upon  his  Judgment, 
unless  the  work  was  so  manifestly  dangerous 
that  a  person  of  ordinary  prudence  would 
not  have  undertaken  it  They  had  a  right 
to  presume  that  he  had  taken,  or  would  take, 
sufficient  precautions  for  their  safety,  as  he 
could  have  done  by  giving  the  railway  com- 
pany notice  of  what  was  going  on,  or  other- 
wise protecting  them.  It  was  not  usual  for 
the  railway  company  to  put  cars  In  on  this 
switch  until  notified  by  the  grain  company. 
It  was  the  private  switch  of  the  grain  com- 
pany, and  the  situation  was  not  so  manifest- 
ly dangerous  that  it  can  be  said,  as  a  mat- 
ter of  law,  that  a  person  of  ordinary  pru- 
dence would  not  have  undertaken  the  work. 
Nor  can  It  be  said,  as  a  matter  of  law,  that 
some  precautlonB  should  not  have  beoi  taken 
to  secure  these  men  in  their  perilous  position 
under  the  car. 

Am  to  the  railway  company,  it  is  insisted 
tliat  the  Instructions  of  the  court  submitted 
to  the  Jury  a  matter  which  was  not  put  in 
Issue  by  the  petition.  It  Is  said  that  the 
plalntUE  bad  set  out  the  hegllgence  on  which 
he  relied,  and  that  the  court  by  Its  instruc- 
tions submitted  to  the  Jury  the  question 
wtiether  there  was  negligence  in  moving  the 
ei^lne  In  on  the  siding  without  any  signals, 
when  this  was  not  alleged.  This  is  too  nar- 
row «  construction  of  the  pleading.  The 
original  petition,  among  other  things,  con- 
tains the  following:  "He  states  that  defend- 
ants, and  eadk  of  them,  well  knew  that  It 
was  cnstomftiy  for  persons  to,  and  th^  fre- 
qnendy  did,  crawl  under  said  cars,  for  the 
purpose  of  making  repairs  and  otiier  pur- 
poses Inddoit  to  the  facllltaUm  of  said 
tmslnesB,  and  well  knew  that  a  person  there- 
nnder  iras  In  great  peril  and  dai^er  to  his 
life  and  limb  unless  great  care  was  by  tiiem 
exercised  for  his  protection.  Be  states  that 
notwithstanding  said  custom,  instructions, 


peril,  and  danger,  the  defendant  Pittsburg, 
Cincinnati,  Chicago  &  St  Louis  Railway  Com- 
pany did  then  and  there,  with  gross  negli- 
gence and  carelessness,  run  and  cause  to  be 
run  a  certain  switch  engine  in  on  said  track 
and  violently  onto  and  against  said  car,  put- 
ting the  same  in  motion,  thereby  inflicting 
upon  plaintiff  the  Injuries  hereinafter  set  out." 
The  court  sustained  the  demurrer  of  the  rail- 
way company  to  the  petition,  and  he  then  filed 
an  amended  petition.  In  which  be  made  this 
further  averment:  "That  at  the  time  and 
place  he  was  injured  said  defendant  knew, 
or  could  by  the  exercise  of  ordinary  care 
have  known,  ot  his  peril  under  his  box  car 
where  be  was  woriUng." 

This  court  has  held  In  a  long  line  ot  cases 
that  negligence  may  be  alleged  goierally, 
and  that  the  facts  constituting  the  negli- 
gence need  not  be  set  out.  as  this  matter  is 
evidential.  When  the  plaintiff  alleged  that 
the  defendant  knew,  or  by  ordinary  care 
could  have  known,  that  he  was  under  the 
car,  and  with  this  knowledge  by  gross  neg- 
ligence backed  the  car  upon  hlra,  he  suffi- 
ciently stated  bis  case  under  the  rulings  of 
this  court,  and  he  may  show  the  circumstan- 
ces making  out  the  negligence  of  the  defend- 
ant without  setting  them  out  In  his  pleading, 
for  the  reason  that  the  want  of  ordinary 
care  is  often  a  matter  depending  upon  a 
number  of  facts,  and  to  set  them  all  out  la 
the  pleading  would  be  unnecessarily  to  In- 
cumber it  In  Chiles  v.  Drake,  2  Mete.  149, 
74  Am.  Dec.  406,  the  court  thus  stated  the 
rule:  "In  actions  for  personal  Injuries  re- 
sulting from  negligence,  it  has  always  been 
regarded  as  sufficient  for  the  plaintiff  to  al- 
l^e  In  general  terms  that  the  Injury  com- 
plained of  was  occasioned  by  the  careless- 
ness and  n^ligence  of  the  defendant.  He 
has  not  been  required  to  state  the  circum- 
stances wldi  which  the  infliction  of  the  In- 
Jury  was  aocompanled,  in  order  to  show 
that  It  had  been  occasioned  by  negligence. 
An  allegation  of  the  extent  of  the  Injury  and 
of  the  manner  In  which  It  was  Inflicted  has 
been  always  regarded  as  suffldoit  •  *  * 
The  in^ry  complained  of  was  the  killing  of 
the  plalntUFs  Intestate.  The  manner  of  Its 
Infliction  was  iQ'  shooting.  The  shooting  and 
killing  were  occasioned,  as  alleged,  by  the 
'willful  neglect'  of  the  defendant  These 
facts  were  all  set  forth  In  tiie  petition,  and 
nothiiw  more  was  necessary."  In  Louisville, 
G.  A  Lw  R.  R.  Co.  V.  Case,  9  Bush,  732,  the 
court;  following  the  above,  said:  "The  aver- 
ment of  the  essential  facts — ^vlx.,  the  death 
of  the  Intestate-^that  his  life  was  destroyed 
by  the  act  of  the  railroad  company  In  run- 
ning Its  ears  over  him,  and  the  carelessness 
and  negllgmce  throngh  or  by  which  this 
was  done,  made  out  for  appellee  a  cause  of 
action,  under  the  first  aecU<m  vt  the  act  of 
1854."  The  same  rule  has  been  followed  in 
personal  Injury  cases  where  d«ith  did  not 
result  L.  &  N.  R.  R.  Ca  v.  W<rffe,  80  Ey. 
81;  Ey.  Central  B.  B.  Go.  r.  McMurtry,  3 
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Ky.  Law  Bep.  <BS;  t.  L.  ft  N.  B.  S. 

Co.,  U  S.  W.  863,  12  Ky.  law  Bcp.  867; 
Cunnell  t.  a  &  a  B.  B.  Co..  68  8.  W.  374, 
22  Kj.  Law  Bep.  601.  Thli  car  had  been 
set  on  the  side  track  to  be  loaded.  The 
preparation  of  the  car  for  delivery  to  the 
railway  company  had  not  been  completed; 
It  was  not  ready  to  be  moved,  and  was  still 
tn  charge  of  the  grain  con^any.  The  rail- 
way crew  were  required  to  anticipate  the 
presence  of  persons  abont  that  car,  and 
should  not  have  bumped  against  It  wltiiont 
notice.  In  the  recent  case  of  Louisville  & 
Nashville  R.  R.  Co.  v.  Hurst.  116  S.  W.  291, 
we  eald:  "The  rule  Is  well  settled  that 
where  the  railroad  company  places  a  freight 
car  upon  a  side  track  for  the  purpose  of  Its 
being  unloaded  by  the  owners  of  the  freight 
or  their  sorants,  the  servants  are  rigbtly 
upon  the  car,  and  the  railroad  company  has 
no  right  In  such  a  case  to  back  other  cam 
against  it  without  warning,  so  as  to  injure 
them,** 

For  the  reasrai  we  have  given  the  petition 
is  not  Insufficient  as  to  the  grain  company. 
Among  otSuT  things  It  contained  as  to  it 
these  allegations:  "He  states  that  on  or 
about  March  10.  1008,  the  plaintiff  was  In 
the  ^ploy  of  defendant  Kentucky  Malt  ft 
Grain  Company  at  and  upon  said  premises, 
and  as  such  employ^  was  instructed  by  de- 
fendant, Its  superior  officers  and  agents  over 
plaintiff,  to  get  under  a  certain  car  upon 
said  switch  track  at  and  near  said  scales,  as 
aforesaid,  and  to  do  certain  work  thereunder 
for  the  prevention  of  grain  leakage;  that  In 
obedience  to  said  orders  plaintiff  located  him- 
self under  said  car,  and  proceeded  to  repair 
the  same  as  directed.  *  *  *  He  states 
that  defendant  Kentucky  Malt  ft  Grain  Com- 
pany did  then  and  there  with  gross  negligence 
and  carelessness  fall  to  provide  sulteble  or 
reasonably  sufficient  warning  or  protection  to 
plaintiff,  and  notwithstanding  its  knowledge 
of  his  peril  and  danger  negligently  allowed 
said  engine  to  bump  Into  and  violently  knock 
said  car.  He  states  that  said  premises  were 
at  said  time  and  place  under  the  Joint  control 
of  defendants,  and  that  tb^  and  each  of 
them  participated  and  concurred  In  the 
wrongful  and  negligent  acts  berelnbefore  set 
oat,  and  with  joint  gross  negligence  Inflicted, 
and  caused  to  be  Inflicted,  upon  plaintiff  his 
injuries  herein  complained  of." 

The  facts  thus  alleged  showed  a  caase  of 
octlon  against  the  grain  company,  and  fully 
warranted  the  instruction  given  by  the  court 
There  was  no  substantial  prejudice  done  the 
defendants  by  the  form  of  the  Instruction  on 
contributory  uegllgence.  While  It  might  not 
have  been  improper  to  have  given  an  Instruc- 
tion to  the  effect  that  if  StAaub  was  notified 
of  the  danger,  and  after  such  notice  failed  to 
exercise  ordinary  care  for  his  own  safety, 
nnd  but  for  this  would  not  have  been  In- 
.lured,  the  jury  should  find  for  the  defend- 


ants, the  Instruction  ^bldi  tbe  oout  ^ve 
carried  with  it  this  idea,  and  If  the  Instruc- 
tion In  the  other  form  had  been  given,  we  are 
satisfied  it  woiUd  have  tad  no  effect  on  the 
result,  for  tlte  reason  ttiat  Schanb  and  Llnert 
are  tiie  <nily  witnesses  testifying  on  the  sab- 
Ject  Schaub  says  the  notice  of  ttie  dangn- 
and  the  bun^  of  the  car  came  practically  it 
the  same  time,  and  Llnert's  evidoice  Is  so  un- 
certain as  not  to  amount  to  a  coattadiction  of 
Schaub  as  to  whether  Schaub  could  by  or- 
dinary care  have  avoided  the  danger  after 
Llnert  gave  blm  warning.  Thorewaa  nooflier 
evidence  of  want  of  care  on  the  part  of 
Schaub,  and  it  la  not  to  be  readily  btiUered 
that  a  man  In  Schanb'a  position  would  qtdetly 
stay  under  the  car  when  he  had  notice  that 
an  engine  was  backing  down  e^alnst  IL 

As  to  the  extent  of  tbe  injury  Uiree  doctors 
testified;  the  arm  was  exhibited  to  tbe  Jury, 
and  was  examined  by  the  doctors  in  their 
presence.  If  the  evidaice  of  Sdiaub  and  his 
doctor  alone  were  takoi,  he  has  not  recovered 
nearly  enough.  If  the  evidence  for  the  de* 
fmdant  al(me  Is  taken,  he  has  reoovoed  far 
too  much.  But  tbe  jury  had  tbe  witnesses 
befbre  them,  and  m  cannot  say  on  the  whole 
case  that  their  verdict  Is  palpaUy  against  the 
evldmce. 

Judgment  affirmed. 


CIT7  or  GEORGErroWN  t.  OBOFF  st  al. 
(Court  of  Appeals  of  Kentaeky.   Feb.  4, 1910i> 

1.  iNOBHiriTT  (i  13*)— JOIWT  WBOITGDOEBS. 

niere  cao  be  no  indemnity,  be  betwwa 
Joint  tort-feasois,  nnlesB  the  one  oeekinK  io- 
demni^  did  not  join  in  tbe  unlawftil  act,  tboanh 
exposed  to  liability  therefor,  and  he  has  been 
made  to  suffer  therefor  in  damages. 

[Ed.  Note.— For  other  cues,  see  Indcmaityr 
Cent.  Dig.  S  31 ;  Dec  IWg.  1 13.*] 

2.  iNDKlfHITT  (I  18*)-^0IKT  WBOKODOBn. 

Until  B  jadgnient  against  a  citj  for  injurip* 
to  a  traveler  on  a  defective  street  has  been  paid 
by  it.  It  tony  not  proceed  against  a  third  penoa 
actoally  liable  for  the  defect  for  Indemnity. 

[Ed.  Note.— For  other  cases,  see  IndeoiDity, 
Cent,  Dig.  8  31;  Dec.  Dig.  |  IS.*] 

3.  Witnesses  {J  240*)— Bxaiowatios— Lead- 
ing Questions. 

Where  leading  questions  are  objected  to. 
the  court  should  require  counsel  to  so  frame  b» 
queations  ss  not  to  suggest  the  aaswers  desiied. 

[Ed.  Note.— For  other  cases,  see  WitDHsei* 
Cent.  Dig.  8>  SST-a?!  ;  Dec  Dig.  |  2M.*1 

4.  Evidence  <5  528*)— Opinion  Evidekce- 
Admissibilttt. 

The  te«timony  of  a  physldao  In  a  pemonat 
injury  action  that  he  thought  the  I&Jqit  wontd 
produce  a  certain  result,  and  that  In  hit  Jodg- 
ment  it  did  produce  such  resnlt,  was  equin- 
lent  to  a  statement  that  the  injury  woqIq  sod 
did  produce  the  result  and  was  competeot 

[Eld.  "Sott^For  other  caaes,  see  Bvidncc^ 
Cent  iMg.  II  2835-2387;  Dee.  Dig.  I  OSa'] 
6.  Municipal  CosposAnovB  Q  790*)— Os- 

BTBUCTIONS     IN     STBEEXB  —  pBBCAUTIOSfr 

Against  Injuries. 

A  city  must  keep  its  streets  in  a  mwD- 
ably  safe  condition,  and  where.  In  makinc  im- 
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proTementi;  It  becomes  necessary  to  place  ob> 
stnietlons  therelo,  it  mast  use  reasonable  care 
to  protect  peisoni  using  the  street  at  night 
frmn  Injnxy  by  ilvbig  notice,  by  the  nse  of 
lights  or  other  meamL  reasonably  snffidoit  to 
nam  the  travelinc  public  oi  the  presence  of  the 
obstmctioDS. 

(Bd.  Note^For  other  cases,  see  Municipal 
Corporations,  Cent  Dig.  I  Dec.  Dig.  I 

709.*! 

6.  Municipal  Cobporations  (|  803*>-Obli- 
OATiON  or  Tbavelkbs  oit  Stbbets. 

A  traveler  on  a  street  at  night  must  use 
ordinary  care  in  driving  thereon. 

[Bd.  Note.— F^r  other  cases,  see  Municipal 
Corporations,  Gent  Dig.  H  1673.  1682;  Dec. 
Diff.  I  803.*] 

7.  Dahaou  n  80*)  —  Pdboital  Ivjubxu  — 
Double  Damages. 

A  person  permanently  injured  la  entitled 
to  recover  for  his  diminished  eamiag  power  be- 
cause of  such  iujuiT.  but  he  is  not  also  entitled 
to  a  recovery  for  the  permanent  impairment  of 
his  health,  for  such  a  recovery  will  permit 
double  damages  for  the  permaDent  Injury. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Dec.  Dig.  i  80.«J 

8.  Dahaoes  (J  95»)— Pebhonal  Ikjubies. 

A  person  sustaining  a  physical  injury  is 
entitled  to  such  damages  as  will  fairlv  cun- 

Sensate  him  tw  any  suffering  which  he  has  en- 
ured and  which  it  is  reasonably  certain  he 
will  endure  in  the  future  as  the  direct  and 
proximate  result  of  the  injury,  and  for  any 
loss  of  time  occasioned  by  the  injury,  and  for 
any  reduction  of  his  power  to  earn  money. 

[EJd.  Note.— For  other  cases,  see  Damages, 
Cent.  Dig.  S8  222-229 ;  Dec.  Dig.  {  93.»1 

Appeal  from  Circuit  Courts  Scott  County. 

"To  be  officially  reported." 

Action  by  Carrie  D.  Groff  against  the  City 
ot  Georgetown  In  wblcb  the  city  filed  a 
cross-petition  against  James  P.  DonoTan  and 
another.  From  a  judgment  for  plaintiff 
agnlDSt  the  city  and  denying  relief  on  the 
cross-petition  the  city  appeals.  Reversed  and 
remanded. 

B.  M.  Lee,  for  appellanL  Ford  ft  Ford, 
for  appellee  Groff.  J.  N.  Elliott  and  St»U 
&  Bush,  for  appellee  CantrllL 

LA8SIKO,  J.  While  drlnng  In  a  buggy 
on  Chambers  avenne  In  the  city  of  George- 
town, on  the  night  M  September  14,  1006, 
Mrs.  Carrie  D.  Oroff  drove  against  or  orer 
a  pile  of  locust  posts  which  had  been  put  la 
said  street  and  left  there  while  certain  re- 
pairs were  being  made  by  James  P.  Dono- 
Tan, -under  contract  with  the  city  of  George- 
town. When  her  buggy  came  In  contact 
with  the  posts  It  was  overturned  and  she 
was  injuied.  Thereafter  she  brought  suit 
against  the  city.  In  which  she  claimed  dam- 
ages In  the  sum  of  $10,000  because  of  the 
Injuries  tbns  received,  and  charged  that  the 
city  had  been  negligent  In  falling  to  ke^ 
Its  street  In  safe  condition  for  public  travel. 
The  city  answered,  and.  in  addition  to  deny- 
ing Uie  material  auctions  of  the  petition, 
pleaded  contributory  ne^Igence.  It  made  Its 
answer  a  cross-petition  against  Donovan,  the 
contractor,  and  Mrs.  Mary  C.  Cantrill.  Sum- 


mons were  Issoed  on  this  cross-petition,  and 
Donovan  and  Mrs.  Cantrill  brought  before 
the  court  General  demurrers  were  filed  to 
the  croBS-petltion  by  Donovan  and  Mrs.  Can- 
trill, and,  upon  consideration,  the  demurrer 
filed  bff'  Mrs.  Cantrill  was  sustained,  and  the 
croBs-itetltlon  was  dismissed  as  to  her.  Don- 
ovan answa-ed,  In  two  paragraphs.  In  the 
first  he  pleaded  that  Mrs.  CantriU  was  the- 
real  owner  ot  the  logs;  that  he  cut  down 
the  trees  and  she  directed  him  to  leave  tbem 
where  tbey  were  In  the  street ;  and  that  in 
obedience  to  her  order  he  did .  so.  In  the 
second  paragraph  he  admits  that  he  is  an 
independent  contractor,  but  pleads  that  If 
there  was  any  negligence  tt  was  the  negli- 
gence of  Joint  tort-feasors,  and  he  denied 
the  right  of  the  city  to  recover  anything 
frtHO  him.  A  general  demurrer  to  the  an- 
swer of  Donovan  was  filed,  but  no  disposi- 
tion was  made  of  it,  and  the  city  answered. 
On  the  Issues  thus  Joined  the  cause  went  to 
trial,  and  at  the  conclusion  of  the  evidence 
a  peremptory  Instruction  was  given  the 
Jury  to  find  for  defendant  Donovan,  and  the 
croBB-petltlon  was  dismissed  as  to  him.  The 
trial  proceeded  against  the  city  alone,  with 
the  result  that  a  verdict  of  $3,000  was  re- 
turned In  favor  of  the  plaintiff.  Judgment 
was  entered  thereon,  and,  the  motion  and 
grounds  for  a  new  trial  having  been  over- 
ruled, the  city  appeals. 

We  win  consider  the  grounds  upon  which 
a  reversal  is  asked  In  the  order  lu  which 
they  were  made.  The  first  and  second  com- 
plaints of  the  city  may  be  considered  to- 
gether. The  first  Is  that  the  court  erred  In 
sustaining  a  demurrer  to  Its  cross-petltloK 
and  dismissing  same  «s  to  Mrs.  Cantrill; 
and  the  second  is  tliat  the  court  erred  In  in- 
structlng  the  Jury  at  the  conclusion  of  the 
evidence  to  find  for  the  defendant  Donovan 
and  In  dismissing  the  case  as  to  him  on  Its 
cross-petition. 

It  Is  the  contention  of  the  city  that  Its 
cross-petition  stated  a  cause  of  action  against 
both  Donovan  and  Mrs.  Cantrill.  Section 
06,  subsec.  3.  of  the  Civil  Code  of  Practice, 
defines  a  cross-petition  as  follows:  "A  cross* 
petition  Is  the  commencement  of  an  action 
by  a  defendant  against  a  codefendant  or 
a  person  who  is  not  a  party  to  the  action, 
or  against  both;  or  by  a  plaintiff  against 
a  co-plaintiff,  or  a  person  who  is  not  a  party 
to  the  action,  or  against  both."  It  Is  clear, 
from  this  definition,  that  In  order  for  the 
defendant  to  successfully  malntoln  Its  po- 
sition, it  must  set  up  In  Its  cross-petition  a 
cause  of  action  against  Its  codefendant  or 
against  the  parties  whom  It  sougjit  to  have 
made  codefendants.  Has  It  done  so?  We 
think  not.  They  were  Joint  tort-feasors,  and 
It  Is  a  well-established  rule  that  as  among 
themselves,  there  can  be  no  Indemnity,  un- 
less it  be  made  to  appear  that  the  one  see- 
ing indemnity  did  not  Join  In  the  commission 
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of  the  nnlawfal  act  and  be  has  been  made 
to  suffer  thereby,  1.  e.,  to  respond  In  damages 
therefor.  ThU  principle  was  recognised  "by 
this  court  In  the  case  of  Blocker  t.  City  of 
Owensboro,  129  Ky.  76,  110  S.  W.  369,  In 
which  It  was  held:  "It  Is  weU  settled  that, 
although  a  pers(m  Injared  by  an  obstruction 
In  the  street  may  sue  the  city  alone,  or  both 
the  city  and  the  parson  who  placed  the  ob- 
stioctton  In  the  street,  and  recover  damages 
against  both,  and  look  to  ^ther  or  both  for 
satisfaction  of  the  judgment,  yet  as  between 
the  wrongdoers  the  dty  may.  If  It  Is  re- 
quired to  satisfy  the  Judgment,  recover  the 
amount  thereof  from  the  person  who  placed 
the  obstruction  In  the  street**  And,  In  deal- 
ing with  the  same  subject,  we  And  the  fol- 
lowing In  22  Cyc  99:  "It  Is  a  weU-estahllsh- 
ed  rule  of  law  that  there  can  be  no  Indem- 
nity among  tort-feasors.  But  this  rule  does 
not  apply  to  a  person  seeking  Indemnity  who 
did  not  join  In  the  unlawful  act,  although  he 
ma;  thereby  be  exposed  to  Uablll^  or  to  one 
who  did  not  know  and  was  not  presumed  to 
know  that  his  act  was  -unlawful;,  it  must 
appear  that  the  parties  are  in  pari  delicto 
as  to  each  other  before  plaintiff's  recovery 
will  be  barred,"  The  circumstances  under 
which  one  joint  tort-feasor  Is  permitted  to 
recover  from  another  are  Clearly  stated  In 
the  case  of  Geneva  t.  Brush  Electric  Co..  GO 
Hun,  681,  8  N.  Y.  Snpp.  595:  'The  cases  In 
which  recovery  over  is  penbttted  In  fiivor  of 
one  who  has  'been  compelled  to  respond  to 
the  party  Injured  are  exceptions  to  the  gen- 
eral rule  and  are  based  upon  principles  of 
equity.  Such  exceptions  obtain  in  two  class* 
es  of  cases:  First,  where  the  party  claiming 
indemnity  has  not  been  guilty  of  any  fanlt 
«xcept  tedmicaUy  or  constructively^  as  where 
an  Innocent  master  was  held  to  respond  for 
the  tort  of  his  servant  acting  within  the 
scope  of  his  employment ;  or,  second,  where 
trath  parties  have  been  In  fault,. but  not  In 
the  same  fault,  towards  the  patty  Injured, 
end  the  fault  of  the  party  from  whom  In- 
demnity Is  claimed  was  the  primary  and 
efficient  cause  of  the  Injury."  Thus,  It  will 
be  seen  that,  even  In  that  class  of  oases 
which  are  looked  upon  and  treated  as  ex- 
ceptions to  the  rule,  and  wherein  a  recovery 
Is  permitted  by  one  joint  tort-feasor  against 
another,  It  Is  held  that  the  right  to  such  re- 
covery is  based  upon  two  propositions:  First, 
that  the  one  seeking  indemnity  has  been 
compelled  to  respond  In  damages  for  the 
wrong;  and,  second,  that  he  was  not  In 
equal  fault  with  the  Joint  tort-feasor  against 
whom  he  is  proceeding. 

For  the  purposes  of  the  question  at  hand, 
the  case  must  be  decided  adversely  to  the 
contention  of  the  city,  for,  at  the  time  it  was 
seeking  to  proceed  by  cross-petition  against 
Donovan  and  Mrs,  Cantrlll,  It  had  not  been 
compelled  to  respond  in  damages  for  the 
wrong.  It  had  paid  nothing;  It  had  suffer- 
ed no  loss;  and  hence,  under  the  authority 
of  the  Blocker  Case  and  the  Geneva  Case, 


supra,  the  dty  was  not  entitled  to  malntabi 
Its  cross-petition  against  either  Mrs.  GantrlU 
or  Donovan;  anA  the  trial  court  correctly 
held  that  it  stated  no  cause  of  action  agahut 
Urs.  Oantrill,  and  should  have  snsUlned 
the  demurrer  of  Donovan  to  the  cross-petl- 
tton  as  well. 

We  expressly  refrain  from  passing  upon 
the  right  of  the  dty  to  proceed  against  d- 
ther  Dmovan  or  Mrs.  Oantrill,  or  both,  hi 
the  event  plaintiff  shall  finally  recover  and 
collect  a  Judgment  against  It;  -bat  simply 
bold  that,  until  a  judgment  has  been  recor- 
ered  against  It  and  such  Judgment  been  psid 
by  the  dty,  it  may  not  proceed  against  ei- 
ther for  indemnl^. 

The  next  ground  for  reversal  relied  upon 
Is  that  the  court  erred  In  admittli^  certabi 
evidence.  During  the  progress  of  the  trial 
the  vritness  Sam  Tonng  was  permitted  to 
testify  that,  while  he  was  woridng  for  Dou- 
ovan,  the  contractor,  and  had  charge  of  the 
men  who  cut  down  the  trees  and  piled  the 
logs  In  the  street  he  placed  lights  on  the 
logs  at  night  each  night  up  to  the  Satorda.r 
night  before  the  accident,  which  happened 
on  Monday  night,  and  that  on  several  occa- 
8l<»ia  he  had  conversations  with  Donovau 
About  the  danger  or  probability  of  an  acci- 
dent hai^enlng  In  the  event  the  lights  were 
not  kept  on  the  logs.  This  testimony,  of 
course,  was  permitted  to  go  to  die  Jury  for 
the  purpose  of  showing  knowledge  m  the 
part  of  Donovan  that  the  logs,  as  placed  ta 
the  street.  It  left  imgnarded,  were  liable  to 
cause  some  one  to  be  injured,  and  had  the 
court  not  given  a  peremptwy  Instruction  to 
find  for  Dtmovan  as  against  the  dtr»  the  In- 
struction would  have,  do  doubt,  confined 
this  evidence  towards  establishing  or  flxhig 
the  liability  of  IXmovan  as  between  bbn 
and  the  d^.  But,  Inasmuch  as  the  cross- 
petition  was  dismissed  as  to  him.  this  evi- 
dence became  unimportant,  and  will  not  be 
given  at  all  npon  another  trial;  hence,  a 
further  consideration  of  the  ruling  of  the 
trial  judge  In  permitting  this  evldrace  to 
go  to  the  jury  need  not  be  entered  Into. 

The  other  evidence  complained  of  as  incom- 
petent and  prejudldal  Is  the  testimony  of  Dr. 
Pack,  the  witness  who  attended  Mrs.  Groff 
and  treated  her  for  her  injuries.  The  objec^ 
tlon.  It  seems,  goes  more  to  the  form  of  the 
question  than  to  the  competency  of  the  evi- 
dence. The  questions  complained  of  were  un- 
doubtedly leading,  and  the  court  should  have 
required  couusel  to  so  frame  his  questions  as 
not  to  suf^t  the  answers  desired.  But  we 
do  not  think  that  defendant's  case  was  prej- 
udiced by  reason  of  the  form  in  wbich  these 
questions  were  put  The  contention  of  coun- 
sel for  defendant  that  the  answers  to  the  sev- 
eral questions  propounded  to  Dr.  Pack  were 
Incompetent  Is,  we  think,  without  merit,  for 
while  It  Is  true  the  doctor's  testimony  was 
not  positive,  still  It  must  be  remembered  that 
the  testimony  of  ptiyslcians  as  to  whether  or 
not  a  given  effect  ii  prodnced,  or  has  been 
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produced  or  bronght  about,  by  certain  acta 
to  nlwaya  matt«  more  or  less  apeculattTe, 
and  when  the  doctor,  In  answer  to  the  qiiee* 
tlon  aa  to  whether  or  not  the  glrai  acts— L  e., 
the  Injury — ^produced  a  certain  result,  an- 
swered, "I  would  think  It  would,"  or,  "In 
my  judgment  It  did,"  his  answer  Is  as  well 
understood  by  ttie  Jnry  as  though  be  bad 
answered  "It  would"  or  "It  did,"  for  In  the 
end  be  means  that  andi  Is  bla  Judgment, 
baaed  upra  his  experience  aa  a  practitioner. 
We  tblnk  thia  evidence  was  oonqietent 

ThB  next  ground  relied  upon  for  reversal 
la  that  ttie  court  did  not  properly  Instruct 
the  Jury.  Cknnplalnt  Is  made  especially  of 
Inatmctloua  1  and  3.  Instruction  No.  1  Is  ob- 
jecUonable  upon  two  grounds:  First,  In  it 
the  Jury  Is  told  that  It  la  the  duty  of  the 
city  to  protect  perstma  ualng  the  street  at 
nlgbt  fnKn  Injury,  thus  making  the  dty  an 
absolute  guarantor  of  the  safety  of  the  trav- 
eling public  while  passing  over  its  streets  at 
a  time  when  Improvements  are  being  made 
thereon,  when  tbe  Instruction  should  have 
been  to  the  effect  that  It  was  the  duty  of  the 
city  to  uae  reasonable  means  to  protect  the 
traveling  public  from  Injury,  etc. 

The  complaint  of  appellant  that  the  court 
erred  in  telling  the  jury  that  it  waa  the  duty 
of  the  city  to  maintain  upon  or  n«ir  the  ob- 
Btructli»i  lights  at  night  Is  not  well  taken, 
for  it  Is  louDaterial  whether  the  lights  used 
are  upon  w  near  the  obatructimi,  ao  long  as 
they  aflCord  or  give  to  the  traveling  public 
sndi  warning  aa  la  reasonably  necessary  to 
advise  them  of  the  presence  of  the  obstruc- 
tion in  tiie  street  As  said  by  this  court  In 
tbe  case  of  Orlder  t.  Jefferson  RealtT'  Co., 
116  8.  W.  601.  it  is  the  duty  of  the  city, 
when  the  obatruetlons  are  placed  In  tiie  street, 
to  use  sndi  means  as  are  reasonably  neces- 
sary to  warn  those  using  the  street  ct  tbe 
presence  of  the  obstruction,  and  It  Is  a  ques- 
tion for  tlie  jury,  under  tbe  particular  facts 
in  each  case,  to  determine  wbettier  or  not  the 
means  used  for  this  purpose  were  reasonably 
suffldrat  Guard  rails,  tights,  or  watchmen, 
any  or  all,  migbt  be  required,  according  to  the 
local  conditions.  In*  some  Instances  guard 
rails  might  be  amply  sufficient,  in  others, 
lights,  while  in  still  others  additional  means 
might  be  required.  No  hard  and  fast  rule 
can  be  laid  down  fixing  the  means  that  shall 
be  employed  in  each  particular  case,  further 
than  to  say  that  they  shall  be  such  as  are 
reasonably  snffldent  to  warn  the  traveling 
public  of  the  presence  of  tbe  obstruction. 
Instruction  No.  1  was  not  as  explicit  upon 
this  point  as  It  should  have  been,  and  for 
this  reason,  In  addition  to  that  above  given, 
it  was  faulty,  and  upon  another  trial,  in  Iten 
thereof,  the  court  will  give  the  following: 
"Tbe  court  instructs  the  jury  that  it  was  tbe 
duty  of  tbe  plaintiff  Carrie  D.  Qroff,  in  driv- 
ing upon  and  over  tbe  streets  of  the  defend- 
ant, the  city  of  Georgetown,  to  use  ordinary 
care  for  her  own  safety;  and  It  was  the  duty 
of  tbe  defendant,  the  dty  of  Georgetown,  to 


keeo  Its  streets  in  a  reasonably  safe  oondltitm 
for  public  travel,  and  tf,  in  making  improve- 
ments tliCTecm,  it  became  necessary  to  place 
togs  or  other  obstmctlona  in  the  streets,  thu 
It  was  the  du^  of  said  dty  to  use  reasonable 
care  to  protect  persons  ualng  the  said  street 
at  night  from  injury  by  giving  audi  notice, 
1^  tiie  use  of  lights  at  other  means,  as  waa 
reasonably  snffldent  to  warn  the  traveling 
public  of  the  presence  of  snch  obstructions 
In  the  street;  and  If  the  Jury  believe  from, 
the  evidence  tliat  the  defendant,  the  dty  of 
Geoi^;etown,  Its  agents,  servants,  or  tfnploySs, 
placed  In  and  upon  caiamben  avenue^  a  pub- 
lic street  in  said  dty,  the  pile  of  toga  with 
which  tlie  plaintiff  Carrie  D.  Grolt  came  in 
contact,  or  that  said  dty,  its  agents  and  serv- 
ants or  onployes,  suffered  and  permitted  said 
logs  to  remain  In  said  street  after  notice  of 
their  presence  therdn,  and  the  plalntUf  Car- 
rie D.  Groff  came  in  contact  with  them  and 
was  by  reason  thereof  injured,  and  that  tbe 
defendant,  the  dty  of  Georgetown,  fiilled  to 
use  reasonable  care  to  pxoted  v&axatB  using 
said  street  at  night  from  injury,  by  giving 
such  notice  of  tbe  presmce  of  said  obstruc- 
tion In  said  street,  by  tbe  use  of  lights  or 
other  means  reasonably  sufficient  to  warn 
them  of  the  presence  of  sndi  obstmcUon, 
when  using  the  street  in  a  reasonably  careCul 
and  prudent  manner,  and  by  reason  of  such 
failure  on  the  part  of  the  defendant,  if  It  did 
so  fall,  the  plaintiff  drove  her  bo^  upon  or 
against  said  logs,  causing  It  to  be  ov^tumed 
and  producing  the  Injuries  of  which  she  com- 
plains, and  she  did  not,  by  her  own  neiE^ 
gence,  bdp  to  cause  or  bring  about  her  In- 
Jury,  then  the  Jury  should  find  for  Che  plain- 
tlflT;  and,  unless  you  so  believe,  yon  should 
find  for  the  defendant" 

Appellant  also  complains  of  instruction  No. 
3,  which  to  as  follows:  "If  the  Jury  find  for 
the  plaintiff  Carrie  D.  Graff  under  instruc- 
tion No.  1.  they  ou^t  to  award  her  such  a 
sum  of  money  as  th^  tielleve  from  the  evi- 
dence will  fairly  and  reasonably  complete 
her  for  the  pain  and  suffering,  mental  and 
physical,  sustained  by  her  as  a  result  of  the 
injuries  complained  of,  and  for  tbe  permanent 
Impairment  of  her  health  and  power  to  earn 
money,  if  any,  not  exceeding  tbe  sum  ot  $10,- 
000,  the  amount  claimed  In  the  petition." 
This  instruction  authorlised  the  jury  to  award 
double  damages  if  they  beliered  from  the  evi- 
dence that  the  injury  was  permanent  Plain- 
tiff, If  her  injury  is  permanent  to  mtitied  to 
recover  for  her  diminished  power  to  earn 
money  because  of  such  injury.  Thto  to  the 
full  measure  of  her  recovery  for  her  perma- 
nent Injury,  and  she  Is  entitled  to  no  In- 
struction authorizing  any  recovery  for  the 
permanent  impairment  of  her  health.  The 
permanent  Impairment  of  her  power  to  earn 
money  to  the  result  of  the  permanent  Impair- 
ment of  her  health,  and  to  permit  a  recovery 
for  the  latter  as  well  as  tbe  former  would  be 
to  authorize  tbe  jury  to  award  her  double 
damages  for  ber  permai^t  Injury.  Ttito  the 
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law  does  not  contemplate.  The  eTidence 
tending  to  show  that  plaintiff's  Injury  Is  per- 
manent is  quite  meager,  atUl  tbere  is  some 
slight  evidence  authorizing  the  court  to  glTe 
an  instruction  upon  this  point.  But  the  in- 
struction given  was  erroneous  and  highly 
prejudicial  to  the  defendant.  If,  upon  the 
next  trial,  the  evidence  shows  that  the  plain- 
tiff has  fully  recovered,  then,  in  Iteu  of  In- 
struction No.  3,  as  given  upon  the  last  trial, 
the  court  will  give  the  following:  "If  you 
And  for  the  plaintiff  Carrie  D.  Groff  under 
Instruction  No.  1,  you  should  award  her  such 
sum  as  will  fairly  compensate  her  for  any 
Buffering,  mental  or  physical,  which  she  has 
endured'  by  reason  of  the  injury  complained 
of,  and  for  any  loss  of  time  occasloued  by 

said  Injury,  not  exceeding  in  all  $  ." 

Although  the  plaintiff  has  not  entirely  recov- 
ered and  is  yet  suffering  because  of  said  in- 
jury. If  there  Is  no  evidence  tending  to  show 
that  her  Injury  Is  permanent,  the  court  will 
give  the  following  Instruction:  "If  you  find 
for  the  plaintiff  Carrie  D.  Qrofl  under  in- 
struction No.  1,  you  should  award  her  such 
sum  as  win  fairly  compensate  her  for  any 
Buffering,  mental  or  physical,  which  she  has 
endured,  and  which  it  la  reasonably  certain 
from  the  evidence  she  will  yet  endure  as  the 
direct  and  proximate  result  of  her  Injury, 
and  for  any  loss  of  time  occasioned  by  said 

Injury,  not  exceeding  in  all  $  ."  If 

there  is  evidence  tending  to  show  that  the 
Injury  Is  permanent,  then  the  court  should 
give  the  following  instruction:  "If  you  find 
for  the  plaintiff  Carrie  D.  Oroff  under  In- 
struction No.  1,  you  should  award  her  such 
sum  as  will  fairly  compensate  her  for  any 
suffering,  mental  or  physical,  which  she  has 
endured  by  reason  of  the  Injury  complained 
of,  and  for  any  loss  of  time  occasioned  by 
said  injury,  and  for  any  reduction  of  her 
power  to  earn  money." 

For  the  reasons  Indicated,  the  judgment  Is 
reversed  and  cause  remanded  for  a  new  trial 
and  further  proceedings  consistent  herewith. 


McCABE'S  ADWX  v.  MATSVILLE  &  B.  S. 

R.  CO.  et  Bl. 
(Court  of  Appeals  of  Kentacky.   Feb.  10,  1910.) 

1.  Judgment  (J  829*)— Judoment  of  United 
States  Court— Effect  in  State  Couet. 
Where  the  federal  circuit  court  assumed 
JuriBdlction  of  a  case  removed  from  a  state 
court,  and  dismissed  the  action  on  plaiatiETt 
default,  from  which  judgment  no  appeal  was 
taken,  such  judgment  was  conclusive  of  the 
question  whether  the  cause  was  removable, 
though  plaintiff  during  the  pendency  of  the  ac- 
tion in  the  federal  court  prosecuted  an  appeal 
to  the  state  Court  of  Appeals,  and  secured  a 
reversal  of  the  order  of  the  trial  court  removing 
the  case  to  the  federal  court,  and  plaintiff  could 
not,  af^r  the  judgment  of  the  Court  of  Appeals 
was  reversed  by  the  United  States  Supreme 
Court,  and  the  cause  remanded  to  the  state  trial 
court.  Interpose  a  demurrer  to  an  answer  then 
filed  by  defendant,  pleading  the  judgment  of  the 


federal  circuit  court  in  bar  of  the  farther  m 
cutioQ  of  the  suit  on  the  ground  that  the  feder- 
al removal  act  was  unconstltntlonaL  since  the 
question  raised  by  such  demurrer  ahould  bave 
been  interposed  either  in  tbe  state  court  wbea 
the  motion  to  remove  was  made  or  in  tbe  federal 
clicult  court  at  the  time  it  assumed  jurisdic- 
tion. 

[Ed.  Note.— For  other  cases,'  see  Jndnnnit, 
Cent.  Dig.  f|  1510-1515 ;  Dec.  Dig.  |  828.*] 

2.  Constitutional  Law  (t  46*)— Statutb- 
Necessitt  or  Pleadinq  Invaliditt. 

If  a  defense  is  based  upon  a  atatnte,  it  is 
not  necessary  that  it  be  specifically  raised  by 
pleading  if  the  court's  attentitm  is  dlieeted  to 
the  fact  that  its  validity  Is  questioned,  and  tbe 
determination  of  the  question  is  necessaiy  to- 
tbe  decision  of  the  case. 

[Ed.  Note. — For  other  cases,  aee  Constitutioa- 
al  Law,  Cent  Dig.  S  42;  Dec  Dig.  f  46.«1 

S.  Judgment  <{  S29*}— Judoment  or  United 
States  Goubt— Bftect  in  State  Cocbt-> 
Hattbbs  Concluded  —  Questions  Neces- 
sabilt  Decided. 

A  decision  of  the  United  States  Supreme 
Court  that  a  federal  circuit  court  had  acquired 
jurisdiction  when  judgment  was  rendered  in  the 
state  court,  and  tiiat  the  circuit  court's  judg- 
ment was  c<Hiciuslre  until  reversed,  necessarily 
decided  that  the  statute  under  which  the  cause 
was  removed  to  the  federal  court  was  valid, 
where  Its  alleged  InraHdlty  was  called  to  its  at- 
tention though  it  was  not  pleaded,  so  that  its 
validity  cannot  be  raised  on  remand  to  the  state 
court  tor  retrial. 

[Ed.  Note.— For  other  cases,  see  Judgment^ 
Cent.  Dig.  H  1510-1515 ;  Dec.  Dig.  {  829.*] 

Appeal  from  Circuit  Courts  Maaou  Couuty. 

"To  be  officially  reported." 

Action  by  Peter  McCabe's  administratrix 
against  the  Maysvllle  &  Big  Sandy  Railroad 
Company  and  othera  From  an  order  sus- 
taining a  demurrer  to  tbe  reply,  plaintiff  ap- 
peals. Affirmed. 

Allen  D.  Cole,  for  appellant  WorthlagtoDr 
Cochran  &  Browning,  tor  appellees. 

CARROLLk  J.  This  caae  baa  hoctofore- 
been  three  Umes  In  this  court  on  as  many  Mp- 
pealB,  112  Ky.  SOI.  6tt  S.  W.  1054,  28  Ky.  Law 
Rep.  2328;  89  8.  W.  6S3,  28  Ky.  Law  Repi 
S36;  100  S.  W.  219,  80  Ky.  Law  Rep.  1009: 
end  once  in  the  Sapreme  Court  of  the  United 
States.  213  U.  8.  207,  29  Sup.  Ct  430.  53  L. 
Ed.  765.  On  the  last  appeal  to  this  oonrt,  w» 
affirmed  a  Judgment  rendered  In  tiie  Uasos 
circuit  court  In  feror  of  appellant  tor  ^2.500. 
From  the  Jndgu^t  of  this  court  an  appeal 
was  prosecuted  by  tbe  anieUees  to  tbe  Unit- 
ed States  aupreofie  Court.  That  court  re> 
versed  us  upon  the  gronnd  that  the  Uason 
circuit  court  at  tbe  time  tbe  trial  was  bad 
and  tilie  Judgment  rendered  was  without  Jo- 
rlsdtctlon  to  hear  or  dlapose  of  tke  case  for 
tbe  following  reasons:  When  the  suit  was 
first  brought  in  tbe  Mason  ctrcuit  court  that 
court  upon  motion  of  appellees  entered  an 
order  removing  It  to  tbe  federal  court  Fnm 
this  order  the  appelant  proBeeuted  an  appeal 
to  this  court  Pending  tbe  anwal  from  tbe 
ordw  of  removal  tbe  appellees  Itled  a  tran- 
script of  the  record  tn  the  Circuit  Court  of 
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ihe  United  States  for  the  Eastern  District  of 
Kentucky,  and  the  case  was  duly  docketed. 
After  this  court  bad  reversed  the  order  of  the 
Mason  circuit  court  removing  the  case  to  the 
federal  conrt  the  appellant  01ed  in  the  fed- 
•eral  court  a  motion  to  remand  the  case  to  the 
«tat6  court,  whidi  motion  was  overruled. 
Thereupon  the  aroellees  flled  an  answer  In 
the  federal  court,  and  on  their  motion  the 
■case  was  set  for  trial  and  a  judgment  by  de- 
fault entered  dismissing  the  appellant's  peti- 
tion. Afterwards,  when  the  case  came  on  for 
trial  in  the  Mason  circuit  oour^  the  appel- 
lees offered  an  answer  which  set  up  all  the 
proceedings  taken  and  had  in  the  federal 
«ourt.  The  motion  to  file  this  answer  was  de- 
nied, hut  it  was  made  a  part  of  the  record. 
Thereupon  the  trial  proceeded  in  the  state 
«ourt  with  tba  final  result  that  a  Judgment 
was  obtained  for  the  amount  before  stated. 

On  the  appeal  to  the  Supreme  Conrt  of  the 
United  States  from  this  court  that  conrt  held 
that  the  judgment  of  the  federal  court,  dis- 
missing the  case  after  refusing  to  remand  it 
to  the  state  court,  was  a  bar  to  a  further 
prosecution  of  the  action  in  the  state  court 
as  the  Judgment  of  the  federal  court  stood 
unreversed  and  unmodified,  the  court  saying: 
"It  is  not  necessary  to  determine  whether  the 
esse  was  removable  or  not  The  federal  conrt 
was  given  jurisdiction  to  determine  that  ques- 
tion; It  did  determine  It,  and  its  judgment 
was  conclusive  upon  the  parties  before  It  un- 
til reversed  by  proper  proceeding  In  this  court. 
Instead  of  bringing  the  case  here,  the  plain- 
tiff proceeded  in  the  state  court,  and  that 
court  denied  effect  to  the  federal  judgment. 
The  plaintiff  in  error  lost  no  rl^t  when  thus 
compelled  to  remain  in  the  state  court,  not- 
withstanding the  federal  judgmoit  In  its  fa- 
vor, and  brought  the  suit  here  by  writ  of  w> 
ror  to  the  final  Judgment  of  the  state  conrt, 
denying  its  right  secured  by  the  federal  judg- 
ment It  was  open  to  the  plaintiff  to  bring 
the  adverse  decision  of  the  federal  court  on 
the  question  of  Jorlsdictlou  to  this  conrt  for 
review.  This  course  was  not  pursued,  but  the 
action  proceeded  in  the  state  court  evidently 
upon  the  theory  that  the  judgment  of  the  fed- 
eral court  was  a  nullity  if  it  had  erred  In 
taking  jurisdiction.  For  the  reasons  stated 
we  think  this  hypothesis  is  not  maintainable." 

When  the  mandate  of  the  Supreme  Court 
of  the  United  States  was  flled  in  this  court 
we  set  aside  the  former  Judgment  affirming 
the  Mason  drcnit  court  and  issued  a  mandate 
directing  the  Mason  circuit  court  to  set  aside 
the  Judgment  appealed  from  and  proceed  in 
accordance  with  the  opinion  of  the  Supreme 
Conrt  of  the  United  States.  Therenpon  the 
Mason  circuit  conrt,  pursuant  to  the  mandate, 
•et  aside  its  former  Judgment  and  Its  order 
refusing  to  allow  to  be  filed  the  answer  there- 
tofore tendered  pleading  In  bar  the  Judgment 
4>f  the  United  States  Circuit  Court,  and  en- 
tered an  order  filing  the  same.  Appellant 
then  filed  a  general  demurrer  to  the  answer, 
wtddi  tli«  conrt  overmled,  folknrtnt  It  br  a 


reply  to  which  a  demurrer  was  sustained.  It 
is  from  the  order  sustaining  a  demurrer  to 
the  reply  that  this  appeal  Is  prosecuted.  The 
material  part  of  the  reply,  and  the  only  part 
we  are  concerned  with,  assails  the  constitu- 
tionality of  the  Removal  Act  (Act  March  S, 
1B75,  c.  137,  18  SUt  470,  as  amended  by  Act 
Aug.  13, 1B88,  c  8Se,  25  Stat  488  [U.  S.  Comp. 
St  1901,  p.  S07])  In  the  foUowlng  terms: 
"Plaintiff  therefore  states  that  sections  S  and 
5  of  the  act  of  Congress  known  as  the  re- 
moval act,  and  any  other  such  parts  thereof 
as  undertake  to  confer  or  did  undertake  to 
confer  upon  the  United  States  Circuit  Court 
for  the  Eastern  District  of  Kentucky  the 
right  of  jurisdiction  to  hear  and  determine 
the  controversy  herein,  which  Is  not  and  nev- 
er has  been  a  controversy  wholly  between 
citizens  of  different  states,  or  In  conflict  with 
article  8,  section  2,  of  the  United  States  Con- 
stitution and  the  9th  and  10th  amendments 
thereto.  Plaintiff  therefore  states  that  said 
act  of  Congress  In  so  far  as  it  was  Intended 
to  apply  to  controversies  not  wholly  between 
dUcens  of  different  states  Is  unconstitutional, 
null  and  void,  and  she  pleads  and  relies  upon 
such  provisions  of  tbe  federal  Constitution  in 
estoppel  of  defendants'  plea  in  bar  of  the  ju- 
risdiction of  this  conrt  and  its  right  to  pro- 
ceed in  this  case." 

It  seems  to  ns  that  this  attack  on  the  valid- 
ity of  this  statute  comes  too  late.  If,  as  ar- 
gued by  counsel,  It  was  necessary  to  raise 
tbe  question  of  Its  validity  by  a  pleading, 
then  it  should  have  been  made  by  appropriate 
pleading  In  the  state  court  when  tbe  motion 
to  remove  to  the  federal  court  was  made,  or 
it  should  have  been  made  In  the  federal  court 
when  the  case  was  there  pending.  If  we 
should  now  hold  that  the  reply  presented  a 
good  defense,  It  would  be  In  effect  ruling 
that  the  United  States  statute  under  consid- 
eration was  violative  of  the  federal  Constitu- 
tion and  hence  void.  The  further  effect  of 
this  would  be  to  vacate  not  only  the  judg- 
ment of  tbe  Supreme  Court  of  the  United 
States  but  the  mandate  of  this  court  Issued  In 
pursuance  thereof,  and  to  open  up  the  case 
for  a  new  trial  tn  the  state  court  as  If  no 
judgment  had  ever  been  rendered.  Neither 
of  these  things  are  we  prepared  to  do.  But, 
aside  from  this,  we  are  unable  to  agree  with 
counsel  that  It  is  necessary  to  raise  by  plead- 
ing the  question  that  a  statute  upon  which  a 
right  or  remedy  Is  rested  is  unconstitutional. 
In  our  opinion,  when  a  cause  of  action  or  de- 
fense Is  based  on  a  statute,  it  is  not  necessary 
that  tbe  validity  of  the  statute  should  be  at- 
tacked In  a  pleading  setting  forth  specifically 
its  invalidity.  If  the  attention  of  the  court 
is  directed  to  the  fact  that  the  validity  of 
the  statute  is  drawn  in  question,  and  the  de- 
termination of  its  validity  is  necessary  to  a 
correct  decision  of  the  case,  it  will  take  ju- 
dicial notice  of  the  legal  question  presented. 
In  such  a  case,  If  the  right  of  action  or  de> 
term  depended  on  the  validity  of  the  stat- 
ute, the  conrt  woold  necessarily  be  obliged 
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to  mflkM  aw  ttatato  U  It  nutalned  tlie  plea 
rested  npon  It  Ai  Uw  qnettku  wu  called  to 
tbe  attention  itf  tlia  Supreme  Ooort  ot  the 
United  States,  we  cannot  escape  the  coutIc- 
tlon  that  tbe  Talldlty  of  the  statute  mast 
hare  been  considered  by  that  conrt  ^e  ques- 
tion decided  b7  that  court  WM  tlut,  as  the 
federal  court  had  aasomed  Jurisdiction,  Its 
Judgment  was  ccHidualTe  of  this  question.  To 
reach  this  c(HidQBi(nk  the  Supreme  Court  of 
the  cniited  States  must  flnt  have  determined 
that  the  act  conferring  Jurisdiction  upon  the 
federal  omrt  was  nlld.  If  the  act  under 
which  the  federal  court  acted,  and  by  virtue 
of  which  It  assumed  Jurisdlctkm,  was  uncou' 
stltntlonal.  It  seems  manifest  ttiat  the  deci- 
sion of  the  fsderal  conrt  taking  Jurlsdictkm 
under  this  act  could  not  Btand.  It  la  true 
that  the  Supreme  Court  of  the  United  States 
does  not  in  the  opinion  dlscns  the  validity  of 
this  ad^  but  it  does  not  fdlow  from  this  fact 
thAt  Its  Tslldl^  was  not  considared  the 
court  It  not  Infrequently  happena  that  ques- 
tions that  are  esteemed  Important  hy  oounsel 
are  not  alluded  to  In  the  o^nlon.  Lotting 
at  tbe  matter  from  either  ct  the  Tiew  points 
in  which  it  presoits  lt8^»  we  are  of  the  opin- 
ion that  the  validity  of  the  statute  In  this 
particular  case  Is  a  closed  incident 
Wherefore  the  Judgment  Is  affirmed. 


MOSELEZ  «t  al.  T.  HAHII/TON  et  al. 
(Court  of  Appeals  of  Kmtoefcy.  Feb.  9,  1910.) 

1.  Taxatioh  ({  7M*)— Tax  Dbkd— Descrip- 
tion. 

Ky.  St  I  4056  (Rassell'B  St.  S  B&iS),  de- 
clares that  no  error  or  informality  In  the  d»- 
Bcription  or  iocatloo  of  property  assessed  for 
taxation  shall  ioTalldate  tlie  asseasment  if  the 
property  can  with  reasonable  certainty  be  lo- 
cated from  the  deecription  given,  and  Gen.  St. 
1883,  c.  92,  art  8,  t  17,  provides  that  on  a 
salp  of  land  for  taxes  to  the  state  the  dieriff 
shall  return  a  report  in  writing  to  the  county 
clerk  showing  wiien  the  sale  was  made,  to 
whom,  the  price,  and  giving  a  description  of  the 
land  sold  as  folly  as  be  w  able  to  da  HeUI 
that  where  land  was  sold  to  the  state  for  taxes 
because  there  was  do  other  bidder,  a  descrip- 
tion in  the  deed  following  the  description  io  the 
assessment  and  to  the  sheriff's  report,  to  wit: 
"One  tract  of  land  sitnated  and  being  in  said 
coanty  in  Herbert  voting  district  No.  31,  and 
bounded  as  follows:  120  acres  of  land  adjoin- 
ing Al.  May.  Yalaation  $1,(^00.  Slst  pre- 
cinct Assessed  as  tbe  property  of  Martin  L. 
Hamilton.  Less  one  acre  out  of  the  north- 
east corner  thereof'— was  net  fatally  defective 
for  indefinlteness. 

[Ed.  Note.— For  other  cases,  see  Taxatiwi, 
Oent.  Dig.  81  1519-1S22 ;  Dec  Dig.  {  704.*] 

2.  TAXATTOif  a  789*)— Tax  Sales— Dsbq— 
Pbiua  Facie  TAZiiDrrT. 

£y.  St  I  4000  (Rassell's  St  |  6922).  pro- 
vides that  in  all  salts  involving  tax  titles  the 
deed  shall  be  prima  facie  evidence  of  the  reg- 
ularity of  tbe  sale  and  ot  all  prior  proceedings 
and  title  In  the  person  to  wb<Hn  the  deed  bas 
been  executed;  section  41^  (Rassell's  St  { 
60SSi)  declares  that  when  a  sale  ia  made  to  the 
Btatw  the  riierlff  shall  file  a  report  thereof,  which 
rtiall  vest  the  title  of  all  persons  snl  Jarls  in 


the  stats:  and  section  3760  (RnaaeD*s  St  { 
4802)  dedaiea  that  ensept  In  a  direct  proceed- 
ing no  fact  officially  stated  bjr  an  officer  ^mh 
be  called  in  question  except  on  tiie  allegatiM  d 
fraud  in  the  party  benefited  thereby  or  mistiki 
on  the  part  of  the  officer.  Hdd,  that  sodt 
statute  changed  the  rule  previously  ia  fom 
that  a  person  daiming  under  a  tax  deed  mn$: 
show  compliance  with  all  tbe  requisites  of  tie 
law,  and  that  thereunder  he  eataMlEdica  a  prim 
fa(;Ie  case  of  the  validity  of  bis  title  by  mtn- 
ducing  hia  deed,  the  recitals  of  whidk  can  be 
Impeached  onbr  on  allentkm  of  tnuid  b  tte 
party  bene&tsd  or  mistake  on  the  part  «f 
officer. 

[Ed.  Note.— For  other  cases,  see  Taxatia, 
Cent  Dig.  H  155e-15e9;  "t)ec.  Dig.  1  78».»] 

Appeal  from  Circuit  Court,  Ohio  CMmty. 

"To  be  officially  reported." 

Action  by  T.  L.  Mosel^  and  otha«  against 
VL  Li  Hamilton  and  another.  Jodsmat  for 
defendants,  and  plalntlflCs  aiveal.  Bemsed 
and  remanded. 

W.  H.  Barnes,  for  appeUanta.  Bingo  k 
Clements  and  W.  F.  Shaw,  tar  apptilees. 

HOBSON,  J.  T.  Jm  UOMl^  and  S.  A.  An- 
derscm  brought  titls  action  ivaimt  H.  8. 
Hamilton  and  M.  W.  Moseley  to  recorer  pos- 
session of  a  tract  of  land  described  in  the 
petition  by  metes  and  bounds.  It  was  aDeged 
In  the  petition  that  the  land  was  aapesscd  for 
county  and  state  revenue  for  the  year  19(6 
ai  the  property  of  M.  U  Hamilton ;  tliat  tbe 
taxes  were  unpaid ;  that  the  land  was  bw^t 
in  by  the  state  on  December  4,  1906,  and  was 
sold  by  the  auditor's  ag^t  on  December  7, 
19(^,  and  bou^t  by  them  for  tbe  taxes,  $35.- 
53 ;  and  that  the  auditor  had  made  than  a 
deed  for  the  land  on  February  15,  1909 :  that 
th^  paid  the  taxea  <«  tlie  land  for  190$ 
amounting  to  $16.50;  and  that  ttie  dtf aid- 
ants were  wrongfully  in  possession  of  It  The 
deed  was  filed  with  the  petlticm  and  as  part 
of  It  The  plalnttfte  prayed  Jodgmoit  for 
tbe  land  and  fl50  damages  for  its  detention, 
or,  if  they  were  not  «itiaed  to  Oie  land,  to  a 
ll«i  on  It  for  the  sums  they  had  paid  with 
Interest  and  cost  Tbe  defendants  filed  a  de- 
murrer to  the  petitim  and  with  tbe  demurrer 
an  answer,  which  controverted  the  all^atlcus 
of  the  petition,  and  pleaded  c«tain  affirma- 
tive matter.  The  plalntttPs  demurred  to  tbe 
efflrmatlTe  matter  In  the  answer,  and  n>OTed 
to  strike  It  out  The  court  sustained  ttie  mcv 
tlcm  to  strike  out  the  afflrmatlTe  matter.  A 
reply  was  then  flled  patting  In  Issue  an  alle- 
gation in  the  answer  that  the  auditor  was 
without  authority  to  make  tbe  deed  under 
which  plaintiffs  claim.  Tix%  case  was  then 
submitted  without  any  proof,  and  the  court 
adjudged  that  the  plalntlfh  were  not  entitled 
to  the  land,  but  were  entitled  to  a  Wea  on  it 
for  tbe  sums  they  had  paid.  From  tbia  Judg- 
ment tbe  plalntlflh  appeal. 

While  the  court  did  not  In  form  mle  npoa 
the  defendanfa  demurrw  to  the  plaintiffs' 
petition,  It  is  manifest  flram  his  Judgment 
that  he  sustained  the  demurrer  to  no  much 
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of  t&e  petltloii  as  claimed  the  land,  holding 
that  the  deed  did  not  pass  title  to  It,  and 
oTerruled  the  dranurrer  to  to  mnch  of  the  pe- 
tition as  songht  a  lien  on  the  land  for  the 
money.  The  ruling  of  the  conrt  In  holding 
the  petition  bad  seems  to  have  bem  based 
upon  the  ground  that  the  description  In  the 
deed  was  not  snfflclfflit  to  pass  title.  The 
description  Is  In  these  words :  "Ooe  tract  of 
land  situated  and  being  In  said  eonnt7  in 
Herbert  voting  district,  No.  81,  and  bounded 
as  follows:  120  acrea  of  land  adjoining  Al. 
May.  Yaloatlon  $1,028.00.  Slat  precinct  As- 
sessed as  the  property  of  Martin  U  Hamil- 
ton. Less  one  acre  oat  ot  the  northeast  cor- 
ner thereof." 

We  had  a  similar  question  before  ns  in 
Husbands  t.  PollTlck,  128  Ey.  662.  663,  06 
S.  W.  820,  29  Ky.  Law  Bep.  BOS.  In  that 
cnse  we  said:  "It  is  contended  that  this  as- 
sessment Is  Invalid  because  it  Is  not  a  suffi- 
cient description  of  the  property  to  identify 
it.  From  the  nature  of  the  case,  description 
of  lands  on  the  assessors'  books  In  this  state 
wb^e  the  sectional  cystem  ot  surveys  and 
descriptions  are  not  and  have  never  been  in 
nse^  except  In  a  small  portion  of  the  state, 
cannot  be  as  foil  as  is  generally  given  in 
deeds.  Nor  Is  It  necessary  that  it  should  be. 
It  Is  certainly  competent  for  the  Legisla- 
ture to  prescribe  the  form  of  assessors'  books. 
If  It  does,  it  is  not  for  the  conrt  to  say  that 
assessments  made  in  such  form  are  not  ade- 
quate. The  assessment  in  this  case  was  In 
strict  conformity  to  the  statute,  and  was  a 
■  sufficient  description  of  the  land.  The  ques- 
tion then  arises  whether  the  sheriff's  sale, 
and  the  certificate  he  is  required  to  give  of 
the  land,  wlien  sold  for  delinquent  taxes, 
should  give  a  more  extended  description  of 
the  property  levied  on  and  wAA.  It  is  to  be 
remembered  that  in  this  case  the  land  was 
not  sold  to  a  stranger  by  the  stierlff.  but  was 
stm(4E  off  to  the  state  because  there  was  no 
other  bidder.  The  statute  regulating  the 
BherifiTs  duties  in  that  respect  is  not  very 
explicit  It  was  section  14,  art.  8,  c.  02,  Qeu. 
St,  and  reads,  on  this  point:  'And  if  no  one 
will  bid  for  and  purchase  such  land  at  the 
price  of  the  taxes  due  and  the  cost  of  the 
sale.  It  shall  be  tbo  duty  of  the  sheriff  or 
collector  to  purchase  same  for  the  state,  bid- 
ding therefor  the  tuxes  doe  and  the  costs  of 
the  sale.'  Section  17,  same  chapter  and  ar- 
ticle, requires  the  sheriff  to  return  and  re- 
port In  writing  to  the  county  clerk,  showing 
when  the  sale  was  made,  to  whom,  and  at 
what  price.  '&nd  giving  a  description  of  the 
land  sold  as  fully  as  he  is  able  to  do.*  In 
this  case  the  sheriff's  repwt  was  filed  as  re- 
quired; the  description  of  the  land  belug 
the  same  as  Is  shown  in  the  assessor's  bo<^ 
We  are  of  the  o|>tni<«i  that  the  description  is 
safflcient" 

The  description  of  the  land  sold  here,  as 
given  In  the  deed,  follows  the  sberlfTs  certif- 
icate, and  it  follows  the  assessmait  which 
in  the  form  prescribed  In  the  statute.  It  was 


alleged  in  the  petition  and  not  denied  that 
this  Is  the  only  tract  of  land  owned  by  Hamil- 
ton In  that  precinct  and  so  the  case  falls 
within  the  rule  that  that  Is  certain  which 
may  be  made  certain.  The  particular  piece 
of  property  which  was  assessed,  levied  on, 
and  sold  was  identified  beyond  doubt  by  the 
undisputed  facts  stated  in  the  record.  It  is 
undoubtedly  within  the  power  of  the  Legis- 
lature to  prescribe  the  forms  in  this  matter, 
and  when  the  statute  Is  complied  with  the 
title  will  pass  unless  facts  should  be  shown 
rendering  it  Impossible  to  tell  what  piece  of 
land  was  sold.  Ey.  St  S  4056  (Russell's  St  f 
5048),  provides:  "But  no  error  or  informal- 
ity in  the  description  or  In  the  location  of 
the  property,  or  in  the  name  of  the  owner 
or  party  assMsed,  shall  invalidate  the  assess* 
ment  If  the  proper^  can  with  reasonable  cer^ 
tainty  be  located  from  the  description  given ; 
and  in  case  of  such  error  and  informality, 
the  collector  may  rec^ve  the  taxes  and  by 
bis  receipt  correct  mxitx  mor  or  infernal- 
Ity." 

We  are  referred  to  Gooch  v.  Benge,  00  Ey. 
804,  14  S.  W.  375,  12  Ey.  Law  Rep.  868,  as 
laying  down  a  different  rule;  but  the  stat- 
ute under  which  that  case  was  decided  was 
materially  different  from  the  statute  now  in 
force.  The  provisions  of  that  statute  require 
Ing  the  land  to  be  described  the  auditor 
and  the  auditor's  agent  have  been  omitted 
from  the  act  now  in  forc&  On  the  facta 
shown  the  court  should  have  overruled  the 
demurrer  to  the  petition  and  should  have 
held  the  descrlptlim  of  the  land  sufficient  to 
sustain  the  uJe.  When  the  demurrer  to  the 
petition  is  ov^ruled,  the  defendant  should 
have  leave  to  am«id  his  answer;  as  it  is 
manlfmt  from  the  record  that  the  Judgment 
of  the  circuit  court  Is  based  on  the  ground 
that  be  held  the  plaintiff's  petition  Insuffi- 
cient on  dannrrer. 

Previous  to  tiie  late  statutes.  It  was  lield 
by  this  court  in  a  long  line  of  decisions  that 
a  tax  sale  was  not  valid  nnless  all  the  req- 
uisites of  the  law  are  complied  with,  that 
nothing  was  inresnmed  In  their  favor,  and 
that  he  who  claims  vnder  a  tax  sale  must 
show  that  the  officer  complied  with  alt  the 
requisites  of  the  statute.  Thvm  In  Terry  In 
Bleight,  8  T.  B.  Mon.  271.  16  Am.  Dec.  101, 
the  conrt  said:  "As  to  the  sales  for  direct 
taxes,  there  Is  no  evidence  filed  In  the  causes 
whereby  It  can  be  seen  whether  they  were 
duly  and  prot>erly  made.  The  Supreme 
Court  of  &e  United  States  have  held  audi 
sales  to  great  strictness.  The  onus  probandl 
lies  on  him  who  relies  on  them.  Nothing  Is 
presumed  In  favor  of  organs  of  the  law  who 
have  conducted  them ;  bnt,  to  sustain  them. 
It  must  be  shown  that  all  the  requisites  of 
the  law  have  been  complied  with,  or  the  sale 
passes  no  title." 

This  ruling  was  followed  uniformly  by  the 
court  under  the  statutes  then  in  force.  Craig 
V.  Jobnson,  3  T.  B.  Mon.  823 ;  Bishop  v.  Lo- 
van,  4  B.  Mon.  116 ;  Durrett  t.  Stewart,  88 
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Ky.  065, 11  S.  W.  773,  11  Ky.  Lew  K«p.  172; 
Smith  T.  Ryan,  88  Ky.  630,  11  8.  W.  647,  11 
Ky.  Law  Rep.  128;  Whipple  T.  Earlck,  &3 
Ky.  121,  19  S.  W.  237,  14  Ky.  Law  Rep.  85; 
Jones  V.  Miracle,  93  Ky.  639,  21  S.  W.  241, 14 
Ky.  Law  Rep.  639 ;  Commonwealth  v.  Three 
Forks  Coal  Co..  95  Ky.  273,  26  S.  W.  3,  IB 
Ky.  Law  Rep.  633;  Pryor  y.  Hardwick.  22 
e.  W.  545,  15  Ky.  Law  Rep.  166;  Hundley 
V.  Taylor.  25  S.  W.  887,  15  Ky.  Law  Rep. 
•808 ;  Rice  v.  West,  42  S.  W.  116,  19  Ky.  Law 
Rep.  832;  Carlisle  CMsady,  46  S.  W.  490, 
-20  Ky.  Law  Rep.  562.  Under  this  rule  tax 
titles  were  practically  Talueless,  for  the  older 
they  became  the  less  possible  it  was  for  the 
purchaser  to  show  that  all  the  requisites  of 
the  statute  had  been  complied  with ;  and  so, 
to  remedy  the  erll,  it  was  provided  by  sec- 
tion 4030.  Ky.  St  (Russell's  St  |  5922) :  "In 
«ll  salts  and  controversies  luTolving  the  ti- 
tles of  lands  claimed  or  held  under  the  deed 
«xecuted  by  the  sheriff  In  pursuance  of  the 
sale  for  taxes,  the  deed  shall  be  prima  fade 
«Tldence  of  tfbe  regularity  of  the  sale  and  of 
all  prior  proceedings  and  title  in  the  person 
to  whom  the  deed  has  b^n  executed."  It 
was  also  provided  that  where  the  land  was 
hought  by  the  state,  the  sheriff  should  file 
with  the  county  clerk  a  report  of  the  sale.  The 
«ffect  to  be  given  this  report  Is  thus  pre- 
scribed by  the  statute:  "Said  report  when 
recorded,  shall  operate  as  a  conveyance  and 
vest  the  title  to  the  property  of  all  persons 
sal  Juris  In  the  state,  county  or  district,  or 
«Ither,  eud  shall  be  constmctive  notice  to 
the  world  of  the  claim  existing  In  favor  of 
the  purchaser,  whether  the  state  or  county 
or  district  or  an  Individual  against  the  lands 
of  persons  laboring  under  no  legal  disabil- 
ity." Ky.  St  4162  (RuBseU's  St  ■«  6022). 
Section  3760,  Ky.  St  (Russell's  St  i  4862). 
further  provides:  "Unless  in  a  direct  pro- 
ceeding against  himself  or  his  sureties,  no 
fact  ofDdally  stated  by  an  officer  in  respect 
of  a  matter  about  which  be  Is  by  law  re- 
paired to  make  a  statement  In  writing,  ei- 
ther in  the  form  of  a  certificate,  retnm  or 
otherwise,  shall  be  called  In  question,  except 
upon  the  auction  of  fraud  in  the  party 
tenefited  thereby,  or  mistake  on  the  part  of 
the  officer." 

The  effect  of  these  provisions  has  i)em  to 
-clunge  the  rule  heretofore  In  force.  The 
presanqrtlon  now  is  that  the  oSlcer  has  com- 
piled with  all  the  requisites  of  the  statute. 
Tb»  taxpayer  may  show  that  he  did  not  do 
•■oi,  but  the  (Acer's  deed  makea  oat  for  the 
purchaser  a  prima  fade  case;  and  no  fact 
offldally  stated  by  the  officer  In  his  certlfl- 
•cate  or  deed  In  respect  to  a  matter  about 
which  he  Is  required  to  make  a  statemoit  In 
writing  can  be  called  In  question  exc^t  upon 
an  allegation  of  fraud  In  the  party  benefited 
•or  mistake  aa  the  part  of  the  officer.  S!xcept 
«o  far  as  the  statutes  have  dianged  the  rule 
as  to  the  burden  of  proof,  the  decisions  here- 


tofore made  by  Cbe  oonrt  as  to  what  Is  es- 
sential to  a  valid  sale  are  still  the  law  of 
the  state  as  to  matters  where  the  statute  has 
not  been  changed.  To  illustrate,  it  was  held 
under  the  former  statutes  that  a  tax  sale 
for  more  than  was  due  was  a  sale  without 
jurisdiction  and  void.  Smith  v.  Ryan.  88  Ky. 
636,  11  S.  W.  647,  11  Ky.  Law  Rep.  128; 
Carlisle  v.  Cassady,  46  8.  W.  490,  20  Kj.  Law 
Rep.  662.  In  Alexander  v.  And,  121  Ky.  105, 
88  8.  W.  1103,  28  Ky.  Law  R^.  69,  certain 
taxpayers  of  Daviess  county  bron^t  a  suit 
adjoining  the  auditor's  agent  from  selling 
their  lands  which  had  been  bought  In  by 
the  state  for  ba^  taxes.  One  of  the  grounds 
relied  on  for  the  Injunctlou  was  that  the  tax- 
payer had  personal  property  out  of  which  tbe 
taxes  could  have  been  made.  It  was  held 
that  the  petition  was  not  suffident  In  that 
it  ^d  not  disdose  the  diaracter  and  value 
of  the  personal  proper^.  In  other  words. 
It  did  not  show  what  personal  property  tbe 
taxpayer  had.  The  answer  in  this  case  has 
the  same  defect  In  that  case  it  was  held  that 
the  fact  that  the  taxpayer  had  [>ersonal  prop- 
erty would  not  render  void  the  sheriff's  sale 
of  the  property  to  the  state,  as  the  state  had 
a  lien  on  all  the  taxpayer's  property,  and 
tbe  sale  by  the  auditor's  agent  was  simply  a 
means  of  enforcing  that  lien.  The  taxpayer 
could  stop  the  sale  by  tendering  tbe  tax  dne^ 
and  this  had  not  been  done. 

In  the  recent  case  of  James,  Auditor,  r. 
Rlanton,  123  S.  W.  328.  we  laid  down  the 
rale  as  to  how  the  Interest  should  be  count- 
ed on  these  bade  taxes,  where  the  land  bas 
been  bought  In  by  the  state.  It  appears  from 
tbe  record  that  the  land  was  assessed  beie 
at  $1,020,  and  we  do  not  well  see  how  tbe 
taxes  on  that  assessment  with  Interest  and 
penalties  and  cost  could  amount  to  as  much 
as  $35.53.  From  the  record  we  are  Indined 
to  think  that  the  Judgment  of  the  drcnlt  court 
does  Justice  between  the  parties,  and  that  the 
plaintiffs  should  have  acquiesced  in  it;  bat. 
as  the  facta  have  not  been  pleaded,  m  can- 
not now  so  determine. 

Judgment  reversed,  and  cause  remanded 
for  farther  proceedings  cotaMeat  faeECWlth. 


OOMMONWEAI/TH  T.  PETER,  7iidg& 

(Court  of  Appeals  of  Kentucky.    Feb.  8,  1910.) 

1.  MANDAutrs  (I  60*)— Subjects  of  Rklibp- 
Sbtti^embnt  of  Decxdxnt's  Bbtatb— "Wan 
or  Mandauus." 

Ky.  St  i  3856  (Russell's  St  |  3885).  n- 
qnlres  a  personal  repreftentatlve  of  «  decedent's 
estate  to  return  an  inventory  within  a  ceruis 
time  after  qnalifring.  Section  S857  piOTides 
that  any  personal  representative  failing  to  re- 
turn en  inventory  wltiiln  six  months  after  qnaJ- 
ifying  shall  be  fined  by  the  county  coait,  anil  be 
required  to  make  such  Inventory  np<a  a  dij 
fixed  by  It  and,  upon  failure  to  do  so,  ihaU  be 
fined  for  each  aubsequrat  delinquency,  «ad  sec- 
tion 3858  requires  every  personal  repraenta- 
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tlve  to  lUTe  his  aeeouttti  Mttled,  and  all  nttl«- 
menta  and  vouchers  retarned  to  the  coonty 
coQit  within  a  certain  time,  and  a>  often  there- 
after as  the  court  reqnirea.  Civ.  Code  Prac.  % 
477,  defines  the  "writ  of  mandamas"  as  an  or- 
der of  a  coart  commanding  an  execntive  or  min- 
isterial officer  to  perform  or  omit  an  act,  the 
performance  or  omission '  of  which  Is  enjoined 
DT  law,  which  shall  be  granted  on  the  motion 
of  the  party  aggrieved  or  of  the  commonwealth 
when  the  public  interest  is  affected.  Held,  that 
the  daty  of  a  county  Judge  to  require  executors 
and  administrators  to  file  Inventories  and  make 
•ettlements  was  mandatory,  and  not  a  matter  of 
judicial  diseretlim  whidi  could  not  be  mfdrced 
by  mandainiifc 

[Ed.  Note.— For  other  cases,  see  Mandamus, 
CenL  Dig.  |  71;  Dea  Dig.  {  60.* 

For  other  definitions,  see  Words  and  Phrases, 
Tol.  ».  pp.  4323-4330;  vol.  8,  pp.  7714,  7715.] 

2.  Mandamus  ({  23*)— Pkbsons  Bntitlsd  to 
Rblibf— BETTLBacBnT  or  Dbcxdbnts'  Bs- 

lATSa. 

The  commonwealth  coald  maintain  manda- 
mus to  compel  sacb  inventory  and  settlement, 
though  Its  sole  object  in  obtaining  the  relief  was 
to  secure  evidence  for  the  enfozcement  of  the 
inheritance  taxes. 

[Ed.  Note.— For  other  cases,  see  Bfandamns, 
Cent.  Dig.  |  S5;  Dec  Dig.  I  23.*] 

8.  Couns  (I  207*)--APnLLAn!  JousDiOTioff 
— Issvahgb  ov  Pbesooatitk  Waira— Uan- 

DAVUB. 

Even  If  the  Court  of  Appeals  has  authority 
to  Isane  mandamus  to  control  the  action  of  in- 
ferior tribunals,  such  as  the  county  courts,  it 
will  not  do  so ;  petitioner  having  an  adequate 
remedy  by  applying  to  the  circuit  court  for  the 
wilt. 

[Ed.  Note.— For  other  cases,  see  Courts,  Cent 
Dig.  I  Wli  Dec.  Dig.  I  a07-*] 

"To  be  oflQ dally  reported." 

Fetltlini  for  mandamnB  by  the  Commoti- 
wealth  by  Arthur  El.  Hophlna  and  another 
agalnvt  Arthur  Peter,  Judge.  "Writ  denied, 
and  petition  dismissed. 

M.  J.  Holt,  Joseph  Selllgman,  and  C.  H. 
Searcy,  for  plalntlfT.  Wm.  Marshall  Bullitt, 
AlTln  T.  Shapluaky,  and  BulUtt  &  Bullitt, 
for  defendant, 

NUNN,  a  J.  The  record  In  this  case  was 
misplaced  for  some  time,  hence  the  delay 
In  writing  the  {pinion. 

The  oonntr  attorney  of  JeflCerson  county, 
Arthur  B.  Hopkins,  and  Holland  L.  Ander- 
son, revenue  agents  for  the  state  at  large, 
filed  In  this  court  their  petition,  asking  a 
writ  of  mandamiis  to  comp^  the  defendant, 
Arthur  Peter,  as  county  judge  of  Jefferson 
eonn^,  to  require  the  Flddlty  Trust  Com- 
pany of  lioolavlll^  Kj.,  to  file,  as  aecutor 
of  the  estates  of  Underwood,  Hart,  'Vfalsh, 
Mackey,  Bartb,  Bonnie,  Parr,  Leeds,  and 
Bodlne,  with  the  county  court  derk  of  Jef- 
ferson county,  an  Invratwy  ot  the  estate  of 
each  of  the  pwsons  named,  and  to  compel  it 
as  such  exeeatm  to  make  settlemmts  of  Its 
acconnto,  and  return  same  to  die  county 
court,  of  the  estates  of  Underwood,  Walsh, 
Parr,  and  Leeds,  It  having  been  executor 


of  tben  estates  ftnr  more  than  two  Tears 
without  ever  filing  an  Invatttwy  or  making 
a  settlement  of  any  or  either  of  these  es- 
tates. It  appears  from  the  petition  that  the 
revenue  agents  named  in  connection  with 
the  county  attord^  had  previously  brought 
actions  In  the  county  court  to  compel  the 
listing  of  omitted  property  on  the  part  of 
some  of  the  estates  named,  under  section 
4211,  Ky.  8t  (Buasell's  St  I  6170),  and 
against  the  others,  that  the  state  might  col- 
lect the  Inheritance  tax  under  the  act  of 
1906  (Laws  1906,  &  22). 

It  Is  contended  that  the  defendant  under 
the  law  exercises  judicial  discretion  with 
reference  to  requiring  inventories  and  set- 
tlements of  estates  of  deceased  persons  to 
be  filed,  and  therefore  the  court  has  no  right 
to  compel  him  by  mandamus  to  act  in  the 
matter.  The  defendant's  position  is  correct. 
If  right  In  the  assumption  that  his  duties 
with  reference  to  this  matter  are  judicial- 
Section  477,  GIt.  Code  Prac,  defines  a  man- 
damus as  follows:  "The  writ  of  manda- 
mus, as  treated  of  la  this  chapter,  is  an  or- 
der of  a  court  of  competent  and  original 
jurisdiction,  commanding  an  executive  or 
ministerial  officer  to  perform  an  act,  or  omit 
to  do  an  act  the  performance  or  omission 
of  which  Is  enjoined  by  law ;  and  Is  granted 
on  the  motion  of  the  party  aggrieved,  or  of 
the  commonwealth  when  the  public  Interest 
la  affected."  In  the  case  of  Board  of  Trus- 
tees of  Firemen's  Peoslon  Fund  v.  McCroy, 
116  S.  W.  326,  21  L.  R.  A.  (S.  S.)  683  (to  be 
officially  reported),  this  court  said:  "Tbe 
court  will  not  interfere  by  mandamus  with 
tbe  executive  officers  of  the  government  la 
the  exercise  of  their  ordinary  duties,  even 
where  those  duties  require  aa  interpretation 
of  the  law,  tbe  court  having  no  appellate 
power  for  that  purpose,  but  when  they  re- 
fuse to  act  In  a  case  at  all,  or  when,  by 
special  statute,  or  otherwise,  a  mere  ministe- 
rial duty  Is  Imposed  upon  them — that  Is,  a 
service  which  they  are  bound  to  perform 
without  further  questloa — then.  If  they  re- 
fuse, a  mandamas  may  be  Issued  to  compel 
them."  It  will  be  observed  from  the  section 
of  the  Code  snd  the  authority  last  cited  that 
when  an  official  has  a  ministerial  duty  to 
perform,  one  fixed  by  law,  and  be  fails  to 
perform  It  a  mandamus  may  be  Issued  to 
compel  him  to  do  so.  This  court  has  in  at 
least  two  cases  decided  that  the  reanlre- 
ments  of  sections  8866,  ^67,  3868,  Ky.  St 
(RnsseU's  St  H  3885,  8887,  8888),  and  of  the 
act  of  1906,  Imposing  an  Inheritance  tax, 
are  mandatory  In  so  far  as  they  Impose  du- 
ties upon  the  county  Judge  to  require  sd- 
mialstrators  and  other  (^dals  to  file  inven- 
tories and  make  settlmnento  of  the  estates 
in  their  hands,  which  are  matters  of  public 
interest  See  the  cases  of  Commonwealth 
V.  Oaulbert's  Adm'r,  119  S.  W.  779  (to  be  of- 
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flclally  reported),  and  Dante,  Bzecutor,  t. 
Cooper.  Oomity  Judge,  123  Ky.  399,  96  S.  W. 
454,  29  Ky.  Law  Rep.  778.  In  the  last  case 
dted  this  conrt  said:  "Admialstrators  and 
executors  of  decedents*  estates  represent  not 
only  the  creditors  thereof,  and  those  whom 
the  statutes  have  deslcnated  to  take  In- 
heritance or  devise,  bat  they  are  representa- 
tives also  of  the  state  to  administering  such 
estates.  In  the  execution  of  tbelr  duties 
they  discharge  to  a  certain  extent  functions 
affecting  the  public;  for  It  la  deemed  a  mat- 
ter of  public  concern  that  their  administra- 
tion of  decedent's  estates  shall  be  made  mat- 
ters of  public  record.  7helr  fallnre  to  com- 
ply with  the  requirements  of  tiie  law  in  the 
execution  of  their  duties  of  course  a  mat- 
ter that  may  be  subject  of  complrint  by  any 
one  directly  concerned,  whether  a  creditor 
or  inheritor.  But  their  failure  is  also  a  mat- 
ter of  public  concern.  The  language  of  the 
statute  above  quoted  is  mandatory.  No  dls< 
cretlon  is  vested  In  the  county  court  to  waive 
the  exactions  of  the  statutes,  nor  Is  it  ma- 
terial whether  some  of  the  devisees  were 
Infants,  or  whether  their  trustee  named  In 
the  will,  he  being  of  contractual  age,  and 
not  under  disability,  could  act  solely  for 
them  In  the  matter,  for,  although  all  were 
adults,  they  could  not  dispense  with  the 
law.  The  county  Judge  was,  therefore,  un- 
der tho  duty  to  require  the  Inventory  to  be 
filed,  imd  the  settlement  to  be  made  as  di- 
rected by  the  sections  of  the  statutes  supra." 

Defendant  contends  that  the  purpose  of 
plQlDtlfTs'  counsel  was  to  have  these  Inven- 
tories placed  on  record  to  enable  them  to  ob- 
tain evidence  as  to  what  prop«ty  th^  had 


omitted  to  list  for  taxation  and  to  also  tai- 
nish  the  state  evidence  of  the  amount 
Inherltence  tax  due  it ;  that  the  ^oceedli^ 
In  Its  nature,  is  Inqulslttnl^,  and  therefore 
the  defendant  was  right  in  renting  to  ma- 
tain  plaintiffs'  motion.  This  was  a  matter 
the  county  Judge  had  no  rl^t  to  consider. 
It  mattered  not,  ao  far  as  bis  duties  were 
concerned,  for  what  reascm  tbey  derired  to 
have  this  record  made,  or  for  what  reaxn 
the  trust  company  had  failed  to  ccxnply  villi 
Its  dnty  by  filing  Inventories  and  settlements 
of  the  estates  referred  to.  The  statnta  re- 
ferred to  are  expUdt  and  mandatory.  AH 
parties  in  interest  and  the  puUlc  were  enti- 
tled to  have  the  {ilaln  mandate  of  tbe  liw 
complied  with.  The  defendant,  by  his  refos- 
al  to  sustain  the  motion,  made  himself  amen- 
able to  the  writ  of  mandamus. 

The  only  question  left  for  detennlnatloii 
Is:  Should  this  court.  If  It  has  the  authori- 
ty, Issue  the  writ?  This  question  was  before 
this  court  In  the  case  of  Montgomery  v.  Vlen, 
130  Ky.  6{>4,  114  S.  W.  251,  and  the  conrt 
said:  "Although  section  llO  of  the  Consti- 
tution may  confer  ample  authority  upon  this 
court  to  Issue  the  writ  In  such  a  case,  ibe 
rule  here  . is  that.  If  the  applicant  has  an  ade- 
quate remedy  elsewhere,  we  refrain  from  act- 
ing under  our  original  Jurisdiction."  The  ef- 
fect of  this  Is  that  the  circuit  court,  a  court 
of  general  Jurisdiction,  should  have  been  ap- 
plied to  for  the  writ ;  that  this  court  would 
not  act  in  the  matter,  even  If  It  had  the  pow- 
er, when  the  applicant  had  other  adequate 
means  for  relief. 

For  these  reasons,  the  writ  Is  denied,  and 
the  petition  dismissed. 
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WIXGO  et  al.  r.  RUDDER  et  aL 
(Supreme  Court  of  Texu.   Feb.  9,  1910.) 

1.  Husband  and  Wife  d  274*)— Community 

E^ATS— NaTUBB  or  ESTATI. 

Where  the  lurriTOT  holds  the  oommaalty  es- 
tate, and  does  no  act  in  repudiation  of  the  inter- 
ests of  the  heirs  of  the  deceased  spouse,  the  hold- 
ing Is  as  a  tenant  in  cMunon. 

TEd.  Note.— For  other  cases,  see  Hvsband  and 
Wlfs,  Cent  Dig.  S  1026;  Dea  DUf.  |  274.«1 

2.  Tenancy  in  Cokuon  <|  15*)— AoTnes  Pos- 
session—Cbabactkb  or  PofiaBSSTON. 

The  statute  of  limitationa  does  not  mn  in 
favor  of  a  tenant  in  commoQ  holdii^  the  com- 
mnnitr  property  nntU  sune  act  Is  done  repndlat- 
ing  the  relation  with  the  co-tenants. 

[Ed.  Note.— For  other  cases,  see  Tenancy  in 
Comnura,  Cent.  D^s.  Si  ^-52 ;  Dec.  Dig.  1  IS.*] 

3.  LiviTATiON  or  Actions  (|  49*)— When  Ac- 
tion ACCBUES. 

Where  the  sunriTing  baaband  sold  the  com- 
munity prooerty  and  appropriated  the  entire 
proceeds  to  ois  own  nse,  the  right  of  action  by 
the  heirs  of  the  deceased  wife  for  their  share  in 
the  property  at  once  accrued,  and  the  statute  of 
limitation  began  to  mn. 

[Ed.  Kote.— For  other  cases,  see  Limitation  of 
Actions.  Gent  Dig.  |  266;  Dec.  Dig.  S  40.*] 

Certified  Question  from  Court  of  Civil  Ap- 
pbe.\8  of  Third  Supreme  Judicial  District. 

Action  by  Joe  Rudder  and  others  against 
J.  F.  Wlngo  and  others.  Flalntltrs  had  Judg- 
ment, and  defendants  appealed  to  the  Court 
of  Civil  Appeals,  which  court  certifies  a  gues* 
Hon  to  the  Supreme  Court  Question  an- 
swered. 

See  120  S.  W.  1073. 

Henderson  &  I«ocltett,  for  appellants.  Wi 
A.  Morrison  and  J.  K.  Fteeman,  for  appellees. 

OATNES,  O.  J.  This  Is  a  certified  question 
from  the  Court  of  dvil  Appeals  of  the  Third 
SuprttDB  Judicial  District  A  brief  stategoent 
of  the  case  and  of  the  question  is  as  follows: 

Nancy  Mitchell,  the  mother  of  the  plain- 
tiffs, then  being  12  or  IS  years  old,  In  Ajnil, 
1SG9,  ran  aw^  from  her  tathet'n  home  In 
Mont^mery  county,  Ala.,  and  was  clandes- 
tinely married  to  one  Hale  Windham.  Th^ 
lived  together  two  or  three  days,  whm  she 
returned  to  her  father's  home  and  never  lived 
with  him  again,  nor  Is  then  any  ertd^ce 
that  he  ever  attempted  to  get  to  come 
ba^  and  to  live  with  him.  She  was  sent  to 
school  In  La  Grange,  Oa,  and  In  that  state 
some  time  In  1872  she  wu  married  to  Sam 
D.  Rudder,  who  Is  one  of  the  defmdants  In 
this  suit  Sam  D.  and  Nancy  some  time  aft* 
er  their  marriage  went  to  Alabama,  where 
they  lived  a  few  months,  and  then  In  the 
year  1873  or  1874  came  to  Mllam  county,  Tex., 
where  they  purchased  a  tract  of  land  of  76% 
acrea.  In  1876  Elale  Windham  procured  a 
decree  of  divorce  annulling  the  bonds  of  mat- 
rimony between  himself  and  Nancy  Wind- 
ham. Nancy  died  S^tember  9, 1887.  During 
all  the  time  Sam  D:  and  Nancy  Ruddor  lived 
together  the^  were  reputed  to  be  husband 


and  wife,  and  they  bellevied  themselves  to  be 
lawfully  married.  They  left  six  children  sur- 
viving them,  one  of  whom  baa  died  since  the 

death  of  his  mother. 

After  the  death  of  his  reputed  wife,  Sam 
D.  Rudder  made  application  to  the  couuty 
court  of  Mllam  county  for  authority  as  sur- 
vivor to  administer  the  community  estate  of 
himself  and  of  bis  deceased  wife,  and  gave 
bond  as  required  by  law  in  the  sum  of  $1,000, 
with  J.  F.  Wlngo,  H.  F.  Inglehart,  and  W.  J. 
Brewer  as  his  sureties.  Subsequently  to  his 
acquiring  the  right  to  administer  the  com- 
munity estate  of  himself  and  of  his  deceased 
wife,  to  vrit  on  the  14th  day  of  October,  1887, 
he  sold  the  land  above  mentioned  to  W.  A. 
Wlngo  for  $1,000  In  cash.  The  trial  court 
estimated  that  the  plaintiffs  were  entitled  to 
a  Judgment  for  $468.34,  with  Interest  from 
the  date  of  the  sale  to  April  11, 1892,  at  8  per 
cent,  per  annum,  and  from  the  latter  date  to 
the  date  of  the  trial  at  6  per  ceut  per  annum, 
but  that  since  the  suit  was  but  for  $1,000. 
and  since  the  bond  was  for  that  sum  only, 
Judgment  was  actually  given  for  $1,000  only. 

The  question  certified  Is:  Was  appellees* 
demand  barred  by  the  statute  of  limitation? 

If  this  were  a  question  as  to  the  recovery 
of  their  tuterest  In  the  land  which  was  sold, 
we  think  we  would  have  a  difficult  case.  As 
long  as  the  survivor  holds  the  community 
estate  and  does  no  act  in  repudiation  of  the 
Interests  of  the  heirs  of  the  deceased  spouse, 
he  or  she  holds  as  tenant  In  common,  and 
the  rule  Is  that  the  statute  of  limitation  does 
not  run  In  favor  of  a  tenant  In  common  hold- 
ing the  common  property  until  he  has  done 
some  act  repudiating  his  relation  with  his 
co-tenants.  Such  is  the  case  of  Taylor  v. 
Taylor  (Tex.  CIt.  App.)  26  S.  W.  888.  MUler 
V.  Miller,  34  Tex.  Civ.  App.  367,  78  S.  W. 
1085,  Is  one  very  much  like  the  present  case. 
There  a  father  of  the  plaintiffs  owned  a  200- 
acre  tract  of  land,  which  was  conceded  to  be 
community  property  between  the  father  and 
their  deceased  mother.  Their  right  to  an  In- 
terest In  that  tract  was  not  contested  and 
they  had  Judgment  tber^or.  But  there  was 
testimony  tending  to  show  that  at  the  time  of 
Mrs.  Miller's  death  there  was  a  considerable 
sum  of  money  and  other  personal  property 
on  hand  and  In  poeseeslon  of  the  father, 
which  In  a  few  years  after  the  death  of  bis 
wife  he  converted  to  bis  own  use.  As  to  a 
recovery  for  this  It  was  held  that  the  plain- 
tiffs were  barred  by  the  statute  of  limita- 
tiona, and  a  writ  of  error  was  refused  by  tbls 
court 

In  this  case  the  father,  as  survivor  of  the 
community  estate,  sold  the  land  for  $1,000, 
not  so  far  a>  the  evidence  discloses,  to  pay 
debts.  There  was  no  reason  why  he  should 
not  have  paid  one-half  of  It  to  his  wife's 
heirs.  He  had  no  defense  for  an  action  for 
a  recovery  of  that  half.  Why  the  wife's  heirs 
should  not  have  sued  him  we  do  not  see,  and 
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therefbre  we  see  so  good  reana  why  ttie 
Bt&tnte  of  llmltatioiis  did  not  apply. 

We  answer  that  In  our  opinion  the  a<^on 
waa  barred  by  tbe  statute  of  UmltatiMt. 


MURPHY  «t  al.  t.  WILLIAMS. 

(Sapreme  Ooart  of  Texas.    Feb.  9,  1010.) 

t  Appui.  akd  Bbeob  (U  361,  392*)— Wan 
OF  Bbbob  to  Intebubdiate  Coubt— Ibbeo- 

ITLABITIEB. 

That  the  petition  and  bond  glren  for  a  writ 
of  error  from  the  district  coart  to  the  Conrt  of 
dvil  Appeal!  miadeacribed  the  jadsment  bj  giT- 
ing  Its  date  as  April  4th,  instead  of  April  1. 
1908,  was  a  mere  irregularity  which  was  waived 
by  failure  to  move  to  ditmlst  the  writ  In  the 
Court  of  Cflvil  Appeals. 

[EJd.  Note.— For  other  cases,  see  AiK>eaI  and 
Error.  Cent.  Dig.  ifi  1958,  2090,  2W1;  Dec. 
Dig.  H  S61.  892.*] 

2.  Appeal  aitd  Ebbob  (U  861,  384*)— Ware 
OF  Ebbob— MisDsscBiFiioR  of  Judouent— 
Effect. 

Where  a  petition  and  bond  (or  a  writ  of 
error  correctly  gave  the  style  and  number  of 
the  case,  the  parties,  and  set  out  the  judgment 
Tertiatim,  a  misstatement  of  the  date  as  April 
4th,  instead  ot  April  1,  1906;  was  not  a  ma- 
terial defect 

[E^.  Note.— For  other  eases,  see  Apiteal  and 
miOT,  Cent  Dig.  H  194fi,  2050;  Dec  Dig.  K 
861,  384.*] 

8.  Goutbactb   (J  819*)— Nowpfbfobmahci— 

QUANTUIC  MEBUIT. 

Where  a  building  contractor  agreed  to  build 
a  house  for  a  specified  price,  and  abandoned  the 
woriE  before  it  waa  substantially  completed,  he 
could  not  maintain  an  action  on  the  contract, 
though  he  might  under  some  cixeumstancea  re> 
cover  on  a  quantum  meruit 

[Ed.  Note.— For  other  cases,  aee  Gontmcts, 
Cent  Dig.  M  ltfft-1507;  Dec  Dig.  |  819.*} 

4.  MrcHAincB*  Lieits  (|  93*)— Hoicestbad— 

CONTBACra— NONFEBFOaifANCE. 

Since  a  medianie's  lien  on  a  homestead  for 
Improvements  cannot  edst  except  tiirough  a 
contract  therefor,  Joined  in  by  husttand  and 
wife,  a  contractor  for  tbe  constniction  of  a 
building,  on  the  homestead  for  a  specified  sum, 
having  abandoned  tbe  contract  before  substan- 
tial performance,  could  not  have  a  lien  (or  the 
woifc  done,  and  hence  his  assignee  of  notes 
given  by  the  owners  for  the  price  of  the  worii 
was  untied  to  no  lien. 

[EH  Note.— For  other  cases,  see  Mecfaanica' 
Liens,  Cent  Dig.  I  124;  Dec.  Dig.  |  93.*] 

B.  CoNTBAcrs  (i  819*)— Building  Cohtbact— 

BbBAOH— COHFLXTION  BT  OWNEB. 

Tbe  rule  that  where  a  building  contract 
stipulates  for  the  owner's  right,  on  the  con- 
tractor's  default,  to  complete  tbe  work  and  de- 
dn(^  tbe  cost  from  the  contract  price,  and  tbe 
owner  electa  to  proceed  after  tbe  contractor'^ 
default  the  owner  becomes  liable  to  the  de- 
faulting contractor  for  the  balance  of  the  con- 
tract price,  if  any,  after  deducting  the  cost  of 
aompletion  and  any  damages  sustained  by  the 
owner  from  the  default  does  not  apply  In  the 
abemce  of  a  contract  stipulation  for  the  own- 
er's completion  of  the  buildiug.  where  the  owner 
completes  the  building  after  the  contractor'a  de- 
fault not  under  the  contract  but  in  opposition 
thereto. 

[Ed.  Note.— For  other  caMS,  see  Contracts, 
Cent  Dig.  SI  1493-1E>07;  Dec.  Dig.  %  819.*J 


6.  HonsTBAO  a  07*)— LuBiurm  Binoaci- 

ABLE— IdENV-^'lHFBOVEKEjm  TnKBHKf  al 

HEBEniBBrOBS  Pbovided.** 

Tb»  statute  giving  a  meduuk^s  liai  for 
improvements  on  a  homestead,  givea  eudi  fitn 
for  woA  and  material  used  in  constnmin; 
Improvements  thereon,  and  then  only  when  co 
tracted  for  In  writing  with  the  consent  of  ibf 
wife ;  the  lien  to  secure  sneh  debt  beinr  de- 
clared to  be  for  **improvement8  thereon  as  here- 
inbefore provided."  J^cld,  that  the  clause  qnoied 
means  Improvements  actually  made  by  tbe  at 
of  the  worii  and  material ;  both  the  contract  aiA 
the  employment  Of  the  woik  and  material  « 
the  homestead  in  compliance  therewith  beiox 
cosentlal  to  the  lien. 

[Ed.  Note. — For  other  cases,  aee  Homestead, 
Cent  Dig.  {  164;  Dec  Dig.  |  97.*] 

7.  Mechanics*  Lieits  <{  204*) — Hoxktui^- 

NOTEB  FOB  PBICE— ASBIONUEim. 

Where  the  owners  of  a  homestead  gavt 
notes  to  a  bollding  contractor  for  impraremce^ 
to  be  erected  thereon,  which  he  immediately  as- 
signed to  plaintiff  to  obtain  working  capital  fit 
the  Job,  thourii  plaintiff  was  entitled  to  a  ne- 
chanic's  lien  by  such  asslniment  hia  right  tbvr^ 
to  was  iimiteo  to  the  right  of  the  contrscrcr. 

J;Ed.  Note.— For  other  casa^  see  Mechanici^ 
ens.  Cent  Dig.  1  379;  Dec  Dig.  |  2(H.*] 

Error  from  Coart  of  Civil  Appeals 
Fourth  Sapreme  Judicial  District. 

Salt  by  Charles  B.  Williams  against  Job3 
H.  Marphy  and  others.  A  decree  for  coo- 
plalnant  was  affirmed  by  the  Court  of  Cim 
Appeals  (lie  S.  W.  412),  and  dtf  endants  bring 
error.  Affirmed  In  part  u>d  reverMd  and 
rendered  In  part 

Seymour  Thurmond  and  W.  S.  SmaRwood. 
for  plalntiCEi  In  error.  Tamey  &  Bnixess, 
P.  Wtislgw,  and  J<niea  *  Jonea;  fior  d^end- 
ant  In  error. 

WILLIAMS.  X  This  writ  oT  enor  wbb 
granted  to  brine  np  for  review  a  Jndsmtuc 
of  the  Ooart  ot  O-vll  Ai^eals  afflnning  a 
Judgment  of  the  district  court  establishing 
and  foredoting  in  ttLYOt  ot  defttadant  In  «- 
ror  a  lloi  npoo  tbe  tMHnestead  of  tbe  plaln- 
tifCs  In  error.  A  motion  to  dlsroiaa  tbe  writ 
ot  error  baa  beat  filed  in  this  court  on  tbe 
ground  tbat  tbe  petition  and  bmd  given  for 
tbe  writ  of  error  from  ttie  district  conrt  co 
tSie  Oonrt  ot  OItU  Appeals  mladesaibe  the 
Judgment  In  giving  Its  date  aa  AiwU  4tlu 
wbva  Its  true  date,  as  shown  toy  the  record,  is 
AprU  1.  1908.  AU  sacb  ofasjectiotts  to  Irregn- 
lariUea  in  the  proceedings  which  do  not  rea- 
der tbem  void  and  entirely  defeat  tbe  Jnrto- 
diction  ot  the  ai^t^te  coart  are  waived  by 
the  failure  to  move  to  dismiss  tbe  aniea]  or 
writ  of  error  In  the  Oonrt  of  GivU  Appeals. 
Williams  T.  Wiley,  06  Tex.  153.  71  8.  W.  I2; 
Logan  T.  6ay»  90  Tex.  606,  «>  S.  W.  861.  OS 
S.  W.  29S.  It  may  be  further  said  tbat  tbe 
obieetl<ni,  If  made  In  ttm^  would  oat  ba-n 
been  good.  Tbe  petition  and  brnd  give  tbe 
styl«  ssd  number  ttie  case,  tbe  parttea  to 
It,  and  set  out  tbe  Judgment  in  hiec  verba, 
leaving  no  question  that  the  one  intended  is 
that  found  in  the  record.  Sootbeni  Padlle 
Ry.  Co.  T.  Stanley.  76  Tex.  41fi,  IS  &  W.  4Srv 
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Tbe  fiLCts  of  tbe  case  wUl  be  found  folly 
stated  in  tbe  i^lulon  of  the  Court  of  ClvU  Ap- 
peals. Mniptay  t.  WlllIaiD%  116  S.  W.  412. 
Those  which  are  to  oontnd  onr  decision  may 
be  condensed. 

The  plaintiffs  In  error  made  a  contract 
with  one  Arend  by  whldi  the  latter,  for  the 
stipulated  price  of  $3,200,  agreed  to  build  a 
house  upon  a  lot  which  was  the  homestead  of 
the  Mnrphys,  who  agreed  to,  and  did,  execute 
to  Arend  their  three  prMnlssory  notes  to  cov- 
er soch  price.  At  the  same  time  It  was  un- 
derstood that  Arend,  In  order  to  get  money 
to  enable  him  to  bnild  the  house,  should  as- 
sign the  notes  to  Williams,  and  a  stipulation 
to  that  effect  was  Inserted  In  the  contract 
which  further  provided  that  the  lien,  which 
it  gave  upon  the  homestead  and  npon  three 
othOT  lots  as  security,  could  only  be  released 
by  Williams.  This  contract  was  properly 
executed  by  Murphy  and  wife  In  accordance 
with  the  coDstitutloDal  provision.  The  notes 
were  at  once  assigned  to  Williams  who  paid 
Arend  $2,300  upon  them.  Arend  entered  np- 
on and  did  a  large  imrt  of  the  construction, 
expending  for  labor  and  material  more  than 
$2,100,  but,  without  any  reason  or  excuse 
stated,  abandoned  the  work  l>efore  it  was 
completed,  so  that  tbere  was  no  substantial 
performance  of  his  undertaking.  Murphy 
thereupon  demanded  of  Williams  that  he  com- 
plete the  building,  and,  after  his  refusal  to 
do  so,  caused  the  work  to  be  done  at  a  cost 
of  $1,550.  Williams  sought  by  this  action  a 
judgment  for  the  full  amount  of  the  notes, 
and  for  a  foreclosure  of  the  lien  for  that 
amount  upon  the  homestead  as  well  as  upon 
tbe  other  lots,  for  all  of  which  the  Judgment 
before  us  was  rendered  except  that  It  allows 
a  lien  upon  tbe  homestead  for  only  the  sum 
of  $1,650,  the  difference  between  the  contract 
price  and  the  cost  to  Murphy  of  completing 
the  building  left  unfinished  by  Arend.  It  Is 
this  last  featnre  of  tbe  Judgment  that  Is  at- 
tacked SB  erroneous  in  the  specifications  In 
the  application  for  writ  of  oror  upon  which 
It  was  granted. 

The  Court  of  Civil  Appeals  conceded,  upon 
the  authority  of  Paschall  v.  Pioneer  Savings 
&  Loan  Co.,  19  Tex.  Civ.  App.  102,  47  S.  W. 
OS,  that  Arend's  unexcused  abandonment  of 
the  contract  would  have  precluded  falm  from 
recovering  any  Judgment  npon  It  The  prin- 
ciple applied  In  that  case,  which  Is  clearly 
sustained  by  the  authorities,  is  that  one  who 
has  not  snbstantlaUy  performed  his  part  of  a 
contract  cannot  maintain  an  action  for  Its 
enforcemrait  although  he  may  sometimes  be 
allowed  to  recover  upon  quantum  meruit. 
Childress  v.  Smith,  90  Tei.  610,  38  S.  W.  518, 
40  S.  W.  889.  From  that  principle  the  Court 
of  Civil  Appeals,  in  Paschall  v.  Pioneer  Sav- 
ings &  Lpan  Co.,  deduced  the  further  propo- 
sition that,  since  no  Hen  can  exist  In  this 
state  npon  the  homestead  for  Improvements 
npon  it  except  through  a  contract  therefor 
Joined  in  by  tbe  husband  and  wife,  no  lien 
can  be  enforced  upon  such  property  in  favor 


(tf  a  party  to  such  a  contract,  who,  on  ac- 
count of  hla  failure  to  perform,  is  disentitled 
to  have  it  enforced.  That  proposition  was 
recognized  as  correct  by  this  court  in  the  re- 
fusal of  a  writ  of  error,  and  it  is  in  accord 
with  most  authorities  elsewhere.  The  facts 
In  the  case  referred  to  differed  from  those  In 
this  case  In  some  respects.  There  a  house 
was  completed  by  the  contractor  but  it  dif- 
fered substantially  in  character,  as  well  as 
in  value,  from  that  contracted  for.  The  own- 
ers had  contracted  for  one  thing,  and  anoth- 
er had  been  furnished.  Here  the  work  and 
material,  so  far  as  done  and  supplied,  were  in 
compliance  with  the  contract.  The  work  was 
merely  left  onflnlshed,  and  when  Murphy  vol- 
untarily completed  the  building  that  whicb 
had  been  contracted  for  was  obtained.  From 
this  it  seems  to  have  been  held  by  tbe  trial 
court  that  the  lien  attached  pari  passu  with 
the  doing  of  such  work  and  the  putting  in  of 
such  material  as  the  contract  called  for  to 
secure  the  payment  for  the  value  thereof,  and 
to  that  extent  was  enforceable  Inasmuch  as 
the  owners  received  the  benefit  thereof  In  tbe 
completed,  building.  But  whatever  might  be 
the  force  of  these  facts  in  establishing  tbe 
right  to  recover  the  value  of  the  work  and 
material  so  appropriated  against  one  capable 
of  thus  making  himself  liable,  it  Is  not  in 
harmony  with  the  provision  of  the  OonstltU' 
tlon  governing  the  fixing  of  liens  on  home- 
steads and  the  principle  of  contracts  which 
we  have  stated,  which  is:  That  a  contract 
entire  in  Its  character,  as  is  one  for  the  build- 
ing of  a  house  for  a  stipulated  price,  cannot 
be  split  up  so  as  to  allow  a  recovery  upon  It 
of  a  part  of  the  price  when  the  house  has  not 
been  built.  The  Murphys  did  not  agree  to 
pay  for  the  value  of  any  work  and  material 
that  should  be  put  into  the  house,  but  agreed 
to  pay  the  lump  sum  of  $3,200  for  tbe  com- 
pleted building.  That  Arend  failed  to  fur- 
nish, and  as  be  cannot  because  of  such  failure 
recover  that  price,  he  cannot  recover  upon 
the  contract  at  all ;  and,  as  a  Hen  can  exist 
upon  the  homestead  only  by  force  of  such  a 
contract,  none  can  be  ^forced  when  the  con- 
tract cannot  be  enforced. 

There  is  a  class  of  cases  in  which  building 
contracts  have  stipulated  for  •  the  right  of 
owners,  upon  default  of  contractors  to  com- 
plete the  work  and  deduct  the  cost  of  com- 
pletion from  the  contract  price,  in  which  It  Is 
held  that,  where  tbe  owners  have  elected  to 
enforce  the  contracts  by  so  proceeding  under 
them,  they  become  responsible  to  defaulting 
contractors,  who  have  done  part  of  the  work, 
for  the  balance  of  the  contract  price  remain- 
ing after  deducting  the  cost  of  completion 
and  any  damages  sustained  by  the  owner 
from  the  default.  Van  Cllef  v.  Van  Vechten, 
130  N.  Y.  579,  29  N.  E.  1017 ;  Ogden  v.  Alex- 
ander, 140  N.  Y.  350,  35  N.  E.  638 ;  Weeks  v. 
O'Brien,  141  N.  Y.  199,  86  N.  B.  185 ;  RIngle 
V.  Wallis  Iron  Works,  149  N.  Y.  444,  445,  44 
N.  E.  175;  McGrath  v.  Horgan,  72  App.  Dir. 
152,  76  N.  Y.  Supp.  412;  Edison  Electric  TU 
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Inmlna'tlnK  Ca  OnaTasliiw,  etc^  Ok,  16 
App.  Dir.  368,  44  K.  T.  Snpik  1022.  But  an 
examination  of  those  deddons  will  make  It 
clear  that  the  reaaonlng  npon  which  tbey  are 
foQDded  la  InapplIcaUe  where  there  la  no 
Buch  stipulation,  ilnce  ttie  owner  in  complet- 
ing the  work  doee  not  Uien  proceed  npon  the 
contract,  but  Ignorea  it  aa  he  has  the  right  to 
do  af tw  the  default  of  the  other  party.  An 
lUnstratlon  ct  the  ai^icatlon  of  that  doc- 
trine by  the  same  court  that  rendered  the  de* 
dslon  In  the  Paachall  Case  will  be  found  In 
the  case  of  Roane  r.  MurjAy,  96  S.  W.  782. 
Whether  or  not  this  la  contistent  wltii  the 
rule  ot  the  Constltutlmi  concerning  audi  liens 
on  homesteads  we  need  not  consider. 

We  therefore  agree  with  the  Court  of  CItII 
Appeals  that  Arend  bad  no  Hen  upon  the 
homestead  to  secure  the  raloe  of  the  labor 
and  mat^al  whldi  he  put  into  the  building. 
That  court  thought  the  case  was  dlfferwt  as 
to  Williams,  but  we  are  unable  to  concur  In 
that  opinion.  Williams  nny  be  an  Innocent 
purchaser  of  the  notes,  so  that  no  Aeteaae 
against  them  can  be  made  available  by  Mnr- 
t^y,  the  only  pergon  liable  upon  them.  As 
such  purdiaser  he  would  be  mtltled  to  the 
•benefit  of  any  lien  that  might  exist  on  the 
homestead  to  secure  them,  hut  wheOter  ct  not 
audi  a  ll«i  aists  must  depend  upon  the  ef- 
fect which  the  law  gives  to  the  contract  for 
the  improTonent  and  what  was  done  under  it 
No  such  lien  can  exist  on  the  homestead  with- 
out compliance  with  the  constitutional  jhtovI- 
aion.  The  debts  of  diia  kind  to  which  that 
provision  allows  the  homestead  to  be  sub- 
jected are,  "fer  work  and  material  used  in 
conatmctlng  improvemaits  thereon,**  and  for 
them  only  when  **contracted  tor  in  writing 
with  the  consent  <a  the  wife,"  etc.  And  the 
lien  to  secure  such  debt  is  declared  to  be  for 
*****  improTenienta  thereon  as  her^nbe- 
fore  proTided,"  whldi  plainly  means  improve- 
ments actually  made  by  the  nse  of  the  work 
and  material.  Both  the  contract  and  the  em- 
ployment <a  the  work  and  material  upon  the 
htnoeBtead  in  compliance  with  it  are  thus 
made  essCTtial  to  the  lien.  It  la  evident, 
therefore,  that  an  assignment  of  notes,  given 
for  the  price  to  he  paid  for  an  improvement 
yet  to  be  made  and  of  the  tights  of  the  con- 
tractor under  his  contract  therefw,  passes 
uo  existing  Hen,  but  only  the  right  to  such  as 
may  be  perfected  by  the  subsequeit  i>erfoTm- 
ance  of  the  contract  The  coming  into  exist- 
ence of  the  lien  still  d^nds  upon  the  doing 
of  that  which  the  contractor  is  to  do  under 
jibe  contract.  No  agreement  can  change  this, 
becauFC  the  Hen  thus  provided  for  is  the  only 
one  which  the  parties  are  allowed  to  Impose 
upon  the  homestead,  and  it  can  he  Imposed  In 
no  other  way  than  by  the  concurrence  of  the 
prescribed  conditions.  Although  the  contract 


had  been  made  when  Williams  bou^t  the 
notes,  and  he  acquired  the  rlgbt  to  look  for 
securify  to  such  lien  as  ml^t  a.ri8e  from  the 
making  of  the  Improvonent  In  future.  It  via 
atiU  essential  to  the  perfecting  of  that  lla 
that  Arend's  contract  be  pwformed,  and 
hence  it  could  not  vest  in  Williams  any  mm 
than  It  could  vest  In  Arend  without  such  per- 
formance^ To  &11  back  npon  the  agreement 
that  Williams  should  buy  the  notes  and  hare 
the  lien  merely  begs  the  question.  No  agree- 
ment with  Williams  or  for  his  benefit  could 
give  rise  to  a  lien  upon  the  homestead  with- 
out a  contract  for  the  work  and  material  and 
the  performance  thereof.  The  requirement 
that  the  work  and  material  to  be  put  Into  an 
improvement  be  first  contracted  for  neces- 
sarily Implies  that  It  Is  that  which  Is  con- 
tracted for  that  Is  to  be  done  In  order  to  give 
the  lien,  and  that  the  doing  of  that  which  Is 
substantially  less  than  or  different  from  the 
thing  so  contracted  for  does  not  meet  the  re- 
quirement The  Constitution  does  not  pre- 
scribe the  form  or  substance  of  the  contract 
further  than  stated,  but  when  it  says  that  a 
contract  must  be  made  for  the  work  and  ma- 
terial, and  that  the  lien  is  to  be  for  an  im- 
provement thereon,  It  plainly  contemplates 
that  the  improvement,  or  the  work  and  mate- 
rial, as  the  case  may  be,  that  Is  furnisbed. 
must  be  in  substance  that  which  has  prerl- 
oosly  been  agreed  upon ;  and  It  follows  that 
this  Is  not  met  by  an  agreement  for  a  hoase 
of  a  specified  construction,  and  the  fumiith- 
Ing  of  only  part  of  the  work  and  material 
entering  into  such  construction.  Wllliania 
bought  the  notes  before  the  contract  was  per- 
formed, and  bis  ilen  depended  upon  the  per- 
formance either  by  Arend  or  himself  of  that 
which  Arend  bad  undertaken  to  do  to  create 
or  perfect  it.  With  respect  to  it  his  position 
Is  DO  better  than  Arend's  would  be. 

This  case  is  not  lllie  those  cited  by  the 
Court  of  Civil  Appeals.  Downard  v.  Nation- 
al Loan  Co.,  22  Tex.  CIt.  App.  570,  55  S.  W. 
981 ;  Bayless  v.  Ass'n,  39  Tex.  Civ.  App.  STvl. 
87  S.  W.  872.  There  was  no  question  in 
those  esses  as  to  the  effect  of  an  abandon- 
ment of  the  work  by  a  contractor  before  com- 
pletion. The  houses  were  built  In  accordance 
with  the  contracts  and  the  questions  were  en- 
tirely different  from  that  here  Involved.  Nor 
do  those  cases  hold,  or  involve  a  holding,  that 
less  than  a  contract  for  the  improvement  and 
also  the  finishing  of  the  improvement  con- 
tracted for  are  essential  to  the  ilea.  The 
Judgment  will  be  reversed  and  reformed  so 
as  to  deny  plaintiff's  daim  of  lien  oo  the 
homestead.  In  other  respects  it  will  be  af- 
firmed. 

Afilnned  in  part ;  reversed  and  roidered  In 
part. 
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LLOYD. 

(Sapreme  Obnrt  of  Texaa.    Feb.  9,  1010.) 

Railroads  (i  22*)-~AcTioil  fob  Iirjuam— 

Vbnuk— Statutes. 

Laws  190L  c  27,  declares  that  all  snlts 
afalnst  nilroad  corporations  or  anj  receiver 
operating  any  railway  in  tbe  state  (or  personal 
injuries  resulting  in  death  or  otherwise,  shall 
be  brought  either  In  the  connty  in  which  the 
injury  occorred  or  ia  the  county  in  whicb  the 
plaintiff  resided  at  the  time  of  the  injury,  field, 
that  the  word  "rsilroad,"  in  such  act,  was  not 
limited  to  a  commercial  railroad,  but  included 
a  tram  road  operated  as  appurtenant  to  a  aaw- 
mill  by  receivers  of  the  sawmill  corporation, 
BO  that  an  action  for  injuries  to  a  brskeman 
thereon  was  triable  in  the  county  where  plain- 
tiflE  resided  and  where  the  injury  occurred, 
though  the  principal  office  of  the  receivers  and 
coipotatiMt  was  in  another  connty. 

[Ed.  Note.— For  other 
Cent.  Dig.  §  50;  Dea  Dig.  S  22.* 

For  other  definitions,  see  Words  and  Fhrasea, 
vol.  7,  pp.  5890-^S908;  vol.  8,  pp.  7777,  7778.] 

Certified  Questions  from  Court  of  Civil  Ap- 
peals of  First  Supreme  Judicial  District. 

Action  by  William  Lloyd  against  the  re- 
ceivers of  the  Kirby  Lumber  Company.  On 
certified  questions  from  the  Court  of  CItII 
Appeals. 

Baker,  Botts,  Parker  &  Oarwood  and  An- 
drews, Ball  &  Streetman,  for  apiiellants. 
Tom  C.  Davia,  B.  P.  Padgett,  and  Hamilton 
&  Mlnton,  for  appellea 

OAINES,  a  J.  In  1001  tbe  Klrby  Lumber 
Company  was  chartered  under  the  laws  of 
X»a8,  and  was  authorized  to  erect  and  oper- 
ate aawmUls,  planing  mllla,  dry  kUna,  tram 
railroads,  and  all  other  necessary  InddoitB 
to  their  business;  and  on  the  17tb  day  of 
March,  1904,  Joseph  S.  Rice  and  Cecil  A. 
Lyon  were  appointed  by  Uie  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  Texas  receivers  of  said  corporation,  vest- 
ing them  with  authority  to  conduct  the  busi- 
ness of  said  corporation.  Among  other  prop- 
erties of  said  corporation  was  a  tram  rail- 
road about  four  miles  long,  constructed  with 
cross-ties  and  steel  rails,  with  a  sawmiU  to 
-which  it  was  appurtenant,  which  were  situat- 
ed In  Sabine  county,  Tei.  The  railroad  was 
run  with  locomotives,  engines,  and  cars  and 
other  rolling  stock.  While  this  tram  road 
was  operated  by  the  receivers,  the  plaintiff, 
a  brakeman  on  one  of  its  trains,  was,  as 
found  by  the  jury,  injured  through  the  neg- 
ligence of  the  serrnnts  operating  the  train, 
and  for  this  he  brought  hia  suit  against  the 
corporation  and  its  receivers  In  Sabine  coun- 
ty. The  plaintiff  was  a  resident  of  Sabine 
county.  The  receivers  filed  in  due  time  a 
plea  ot  privilege,  alleging  that  the  cause  of 
action  waa  triable  In  Harris  county,  Tex., 
where  the  principal  ofilce  of  the  company 
was  situated,  and  could  not  be  maintained  In 


Sabine  county,  where  neither  of  the  defend- 
ants resided.  The  court  sustained  a  demur* 
rer  to  this  plea,  and  defendants  excepted. 

The  question  certified  for  our  determina- 
tion Is:  "Did  tbe  trial  court  err  in  overmllng 
the  plea  of  tbe  defendant  recelversf' 

The  laws  of  1901  contain  the  following 
provision:  "That  all  suits  against  railroad 
corporations,  or  against  any  assignee,  trustee 
or  receiver  (derating  any  railway  In  the  state 
of  Texaa,  for  damages  arising  from  [>ersonal 
Injuries,  resulting  In  death  or  otherwise, 
shall  be  brought  either  in  the  county  in 
which  the  Injury  occurred,  or  In  the  county 
in  which  the  plaintiff  resided  at  tbe  time  of 
the  injury,"  etc.  Laws  1001,  p.  81,  c.  27. 
Since  the  Eirby  Lumber  Company  was  not  a 
railway  corporation  In  a  strict  sense,  if  this 
suit  was  against  the  company  alone,  It  would 
be  difficult  to  hold  that  It  applied  to  such  a 
case,  though  It  might  be  plausibly  argued 
that  by  "railway  corporation"  was  meant  any 
railroad  that  was  operated  by  virtue  of  cor- 
porate powers.  But  the  succeeding  words, 
"against  any  assignee,  trustee  or  receiver 
operating  any  railway  in  the  state  of  Tex- 
as," bring  the  present  case  literally  within 
the  terms  of  the  statute.  The  defendants, 
tbe  receivers,  were  operating  a  railway  In  the 
state  of  Texas. 

In  Cunningham  T.  Neal,  101  Tex.  S38,  107 
S.  W.  539,  16  L.  R.  A.  (N.  B.)  539,  the  ques- 
tion whether  a  railroad  (^iterated,  not  pub* 
llcly,  but  for  tbe  private  purpose  of  carrying 
on  a  plantation  business,  waa  a  railroad  with- 
in the  meaning  of  section  1  of  tbe  act  approv- 
ed June  18,  1807  (Laws  1897  [Sp.  Sees.]  c. 
St,  entitled:  "An  act  to  prescribe  and  de- 
fine the  liability  of  persons,  receivers  or  cor- 
porations 'operating  railroads  or  street  rail- 
ways, for  Injuries  to  tbeir  sraranta  and  em- 
pl(^£e;  and  to  define  who  are  fellow  serv- 
ants,"  was  presented,  and  it  was  held  that  it 
was,  and  that,  although  tbe  railroad  waa 
used  exclusively  In  private  bualneaa,  It  made 
no  difference,  and  that  it  was  a  railroad  op- 
erated by  a  corporation.  In  the  tiaborate 
(pinion  by  Mr.  Justice  Brown  Id  that  case  It 
Is  pointed  out  that  no  dlfterences,  In  so  far 
as  the  empl(^^  were  concerned  as  to  the 
dangers  of  tbe  service,  etc.,  were  recognized, 
and  that  therefore  It  was  no  answw  to  say 
that  tbe  injury  was  Inflicted  by  the  negligence 
of  a  fellow  servant.  In  this  oirini<m  we  all 
concurred.  It  la  to  be  noted  that  the  lan- 
guage of  the  statute  thai  considered  and  of 
that  now  being  discussed  Is  practically  the 
same.  We  therefore  conclude  that  the  word 
"railroads"  should  have  the  same  construc- 
tion In  each  act. 

The  plaintiff  had  a  right  to  sue  In  Sabine 
county,  both  because  be  lived  In  that  county 
and  tbe  injury  was  inflicted  there.  We  an- 
swer that  tbe  trial  court  did  not  err  In  over- 
ruling the  plea  of  the  defendant  recovers. 


■For  other  cases  ses  ssme  tople  and  leeUoD  NUMBER  la  DM.  ft  Am.  Digs.  IMT  to  date,  ft  Reporter  ladexes 
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PEACH  RIVER  LUBIBEB  CO.  t.  MONT- 
OOMBRT,  Tax  Collector.' 

(Snpreme  Court  of  Texas.    Feb.  8,  1010.) 

OOTTBTB  (I  247*1~C0i:iBTB  OF  AfnELLATI  JU- 
RIS D ICTI  ON— TAXES . 

Where  a  writ  of  error  to  review  the  deci- 
sion of  the  Coarc  of  Appeals  in  an  action  to 
enjoin  the  collection  of  taxes  on  timber  stand- 
ing on  county  school  lands  was  based  whoilj 
on  the  contention  that  plaintiff  merely  {tossessea 
a  right  to  cnt       and  thereby  to  acquire  title. 

filaintiff,  not  being  the  owner,  could  not  be 
iable  for  taxes  thereon,  so  that  the  case  does 
not  involire  the  qoestion  of  whether  the  timber 
was  exempt  from  taxation  under  Const  art. 
11,  f  9,  exemptine  property  of  conntles  owned 
and  held  for  pabHc  purposes  only,  so  as  to 
giTe  the  Supreme  Coort  jurisdiction  under  Rev. 
St.  1895,  art.  941,  giving  It  Jurisdiction  of  writs 
of  error  in  cases  involving  the  construction  of 
the  Constitution  of  the  state. 

[Ed.  Note.— For  other  cases,  see  Courts,  Out 
Dig.  I  753 ;  Dec.  Dig.  1  247.*] 

Error  from  Court  of  Civil  Appnli  9t  Itnt 
Snpreme  Judicial  District! 

Suit  by  the  Peacta  River  I^mbw  Oompany 
aganst  B.  B.  Montgomery,  tax  collector.  De- 
cree for  plaintiff  revnaed  and  remanded  by 
the  Court  of  CItU  Appeals  (117  8.  W.  1061), 
and  plaintiff  bxtngB  error.  Diamtaed. 

Stewarts,  Llewellyn  &  Kayser  and  Geo.  T. 
Burgess,  for  plaintiff  In  error.  W.  M.  Wil- 
liams, for  defendant  In  error. 

WILLIAMS,  J.  The  plalntlfT  In  error 
brought  this  action  to  restrain  the  tax  col- 
lector of  SIoDtgomery  county  from  enforcing 
against  It  an  assessment  of  taxes  made 
against  It  In  that  county  as  the  owner  of 
certain  timber  standing  upon  the  leagues  of 
school  land  belonging  to  Walker  county.  As 
construed  by  the  Court  of  Civil  Appeals  (117 
S.  W.  1061).  the  petition  alleged  facts  show- 
ing that  plaintiff  had  become  invested  by  pur- 
chase with  the  title  to  the  timber,  but  claim- 
ed that  It  was  exempt  from  taxation  in  Its 
hands  because  It  was  upon  the  school  lands 
of  Walker  county  from  which  its  title  was  de- 
rived, and  had  been  exempt  while  belonging 
to  the  county.  But  the  facts  admitted  by  the 
parties  in  the  trial  court,  as  well  as  the  find- 
ings of  that  court,  were  held  by  the  Court  of 
Civil  Appeals  to  show  that  plaintiff  had  nev- 
er acquired  the  title  to  the  timber,  but  had 
only  a  right  to  enter  and  cut  It  within  a  giv- 
en time,  and  that,  under  such  facts  so  admit- 
ted and  found.  It  wonld  not  be  subject  to  the 
tax  enjoined.  The  Court  of  Civil  Appeals, 
however,  reversed  the  judgment  of  the  dis- 
trict court  granting  the  injunction,  and  re- 
manded the  cause  on  the  ground  that  the 
petition,  not  only  failed  to  show  a  cause  of 
action,  but.  If  the  facts  stated  in  It  were 
true,  showed  affirmatively  that  plaintiff  was 
not  entitled  to  the  relief  sought ;  the  opin- 
ion holding  that  If  plaintiff  was  the  owner 
of  the  timber,  as  the  petition  was  thought  to 
show.  It  would  not  be  entitled  to  the  exemp- 


tion asserted  merely  because  the  land  was 

exempted  to  the  county.  The  amount  of  the 
tax  In  controversy  is  more  than  $500  and  less 
than  $1,000.  and  the  case  Is  one  whidb  has 
been  remanded  by  the  judgment  of  the  Court 
of  Civil  Appeals.  Several  questions  therefore 
arise  as  to  the  jurisdiction  of  this  court  to 
grant  the  writ  of  error.  In  the  first  place, 
the  case  is  probably  one  of  which  the  countr 
court  wonld  have  bad  original  jurisdiction; 
but,  If  this  Is  true,  the  case  may  come  wlthio 
an  exception  to  the  general  rule  prescribed 
by  article  996,  Rev.  SL  1895,  In  that  It  proba- 
bly Involves  the  revenue  laws  of  the  state. 
But  the  further  rule  which  denies  j^rl8di^ 
tton  to  this  court  over  judgments  of  the 
Courts  of  Civil  Appeals  reversing  and  re- 
manding causes  Is  insuperable.  Rev.  St 
1895.  art  94  L  The  only  one  of  the  prescrib- 
ed exceptions  to  that  rule  whlcb  su^esta 
itself  as  at  all  favoring  our  jurisdiction  is 
the  second  -which  applies  to  "cases  involvtng 
the  construction  and  application  of  the  Con- 
stitution of  the  United  States,  or  of  the  sUte 
of  Tffiuks,  or  of  an  act  of  Congress." 

The  plaintiff  In  its  peUtlon  In  the  district 
court  relied  on  the  exemption  from  taxation 
of  property  of  counties  given  by  section  9, 
art  11,  Const;  but  it  Is  obvious  ttiat  If  It 
is  not  the  owner  of  the  timber,  as  It  stands 
upon  the  land,  but  Is  merely  possessed  of  a 
right  to  cut  and  thereby  acquire  title  to  it. 
no  claim  of  exemption  is  necessary  for  Its 
protection,  since  In  that  case  It  would  not 
be  taxable  In  respect  of  the  property  because 
It  Is  not  the  owner  thereof.  The  petition 
for  writ  of  error  Is  based  wholly  upon  the 
contention  that  such  Is  the  case,  which  con- 
tention does  not  Involve  any  question  as  to 
the  construction  and  application  of  the  con- 
stitutional provision  referred  to.  The  writ 
of  error  was  Improvldently  granted,  and  most 
therefore  be  dismissed. 

Dismissed  for  want  of  jurisdiction. 


TUCKER  V.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  12, 
1910.    Rehearing  Denied  Feb.  9.  1010.) 

1.  Cbiuinal  Law  (|  814*)— iNSTBucnosa— 
Accomplices— Evidence  Bequibiro. 

In  a  prosecution  for  bnrglary  of  a  saloon, 
from  which  some  liquor  was  taken,  testimony 
that  witness  drank  whisky  with  accosed  and 
others  on  a  certain  night  and  that  next  morn- 
ing accused  offered  her  a  dtink  ont  of  a  tMttle 
and  told  her  he  had  stolen  it  from  s  saloon 
the  night  before,  and  that  she  told  him  to  pour 
out  some  of  it  for  her,  because  she  did  not 
want  to  drink  It  then,  bat  would  do  so  aft<>r- 
wards,  did  not  necessarily  connect  witness  with 
the  crime,  as  receiving  stolen  property,  so  as 
to  require  a  charge  tttat  she  was  sn  accomplice; 
it  not  appearing  that  she  drank  any  of  the 
whisky  after  knowing  that  It  was  stolen. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law. 
Cent  Dig.  1  1860;  Dec.  Dig.  |  814.*] 
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2.  Cbiuinal  La.w  a  T80^— IxatBuonoHi— 

ACCOUFUCXS. 

In  a  baiKlary  prosecation,  the  coart  In- 
Btracted  that  a  cODvictioo  could  not  be  had 
upon  an  accomplice's  teatimony,  unless  It  was 
corroborated  by  other  testimony  tending  to  con- 
nect accused  with  the  offense,  and  the  corrobora- 
tioQ  was  not  sufficient  If  It  merely  showed  the 
commission  of  the  offense,  and  that  one  ac- 
complice could  not  corroborate  another  accom- 

8 lice's  testimony,  but  there  must  be  other  evi- 
euce  tending  to  prore  the  commission  of  the 
offense  and  to  connect  accused  therewith,  in  or- 
der to  be  a  safficient  corroboration ;  that  an 
acc(»np]ice  was  one  who  was  connected  with 
the  crime  by  some  unlawful  act  happeniog  be- 
fore, at  the  time  of,  or  after  the  commission 
of  the  offense;  Uiat  before  the  jury  could  con- 
vict upon  the  accomplice's  testimony  tbey  must 
believe  that  it  was  true;  and  that  the  cor^ 
roboration  tended  to  show  that  accused  com- 
mitted the  offense  dialled,  and  tbey  should  ac- 
quit if  they  had  a  reasonable  doubt  thereof. 
Held,  tliat  the  charge  inffldently  presented  the 
faue. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Oent.  Dig.  H  1859-1863;  Dec.  Dig.  | 
780*] 

8.  CBtHtTTAi,  LA.W  (t  822*)— InsTBUcnoirs— 

CoRSTsuina  a.8  a  whole. 

lastmctions  should  be  construed  as  a  whole. 

tEd.  Note.— For  other  cases,  see  Criniinal 
Law,  Cent  Dig.  1  1990;  Dec  Dig.  S  822.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;  Robert  B.  Seay,  Judge. 

George  Tuclcer  was  convicted  of  burglary, 
and  he  appeals.  Affirmed. 

Horace  WllUanu,  for  appellant  Jobn  A. 
Mobl^,  Amt  Att7>  Ool,  fw  th»  State. 

RAMBBT,  J.  Thia  appeal  Is  prosecuted 
from  a  conviction  had  In  tbe  criminal  district 
court  of  Dallas  county,  where,  on  February 
23th  of  last  year  a  penalty  of  two  years'  coq- 
flnemeut  in  the  penitentiary  waa  assessed 
against  appellant  on  a  charge  of  burglary. 
Tbe  evidence  showed  that  the  saloon  of  one 
J.  J.  Petscta  bad  been  entered  in  tbe  night- 
time and  some  whisky  talten  therefrom.  A 
knife  was  found  In  tbe  saloon,  which  waa 
identified  as  the  property  of  appellant  In 
additl<Hi  to  that  the  state  proved  by  one  Bea* 
sle  Dean  that  cm  the  morning  after  the  bur- 
glary appellant  stated  to  her  that  he  had 
stolen  wblsky  out  of  a  saloon.  Jim  WllUams 
testified  that  on  tbe  nlgbt  of  the  burglary  he 
was  at  home,  and  that  about  half  past  1 
o'clock  In  the  morning  appellant  came  to  him, 
and  called  Um  out  doors,  and  said  he  had 
some  whisky,  and  wanted  him  to  help  car- 
ry it 

There  are  a  number  of  questions  raised  on 
the  appeal,  none  of  which  we  believe  are 
meritorious.*  The  only  matter  which  we  de- 
sire to  discuBB  is  that  [wrtion  of  the  motion 
for  new  trial  which  complains  of  the  charge 
of  tlie  court  In  respect  to  the  matter  of  ac- 
complice testimcHiy.  On  this  issue  and  ques- 
tion the  court  thus  Instructed  the  jury: 

"Oentifflnen  of  the  jury,  you  are  Instructed 
that  a  conviction  for  the  crime  cannot  be  had 
npon  tbe  testimony  of  ao  accomplice,  and  the 


same  cannot  be  done  unless  the  evidence  of 
said  accomplice  Is  corroborated  by  other  tes- 
timony tending  to  connect  the  defendant  with 
the  offmse  committed,  and  the  corroboration 
is  not  sufficient  If  tt  merely  shows  the  com- 
mission of  the  offense.  An  accomplice  is  any 
person  who  is  connected  with  the  crime  by 
unlawful  act  or  commission  on  bis  part, 
transpiring  either  before,  at  tbe  time  of,  or 
after  the  commission  of  the  offense,  and 
whether  or  not  he  was  or  was  not  present 
and  participated  In  tbe  commission  of  the  of- 
fense committed.  Before  you  can  convict  the 
defendant  upon  the  testimony  of  an  accom- 
plice, you  must  find  and  believe  from  the  evi- 
dence that  the  same  Is  true,  and  that  the  cor- 
roboration shows,  or  tends  to  show,  that  he 
committed  the  ott&aae  diarged;  bat  If  yon 
have  a  reasonable  doubt  thereof,  find  blm  not 
guilty. 

"As  to  whether  or  not  one  Is  an  accomt^lce 
Is  a  question  for  you  to  determine  from  the 
facts  and  circumstances  in  the  case.  Should 
you  determine  a  witness  Is  an  accomplice, 
you  will  not  consider  the  evidence  of  such 
person,  unless  the  same  is  corroborated  as 
herein  instructed.  However,  I  will  Instruct 
you  that  the  witness,  Jim  Williams  must  bo 
corroborated  as  an  accomplice  witness  under 
this  charge.  As  to  the  other  witnesses,  Bes- 
sie Dean,  Jim  Tucker,  John  Dean,  Marshall 
Dean,  and  Lee  Dean.  I  instmct  you  that  un- 
less yon  believe  beyond  a  reasonable  doubt 
ttiat  they  are  not  accomplices  as  the  same  Is 
defined  to  you  In  this  charge,  you  will  decide 
they  are  accomplice  witnesses,  and  in  that 
event  tbey  must  be  corroborated  in  tbe  man- 
ner above  stated  to  you.  You  are  Instructed 
that  one  accomplice  cannot  corroborate  an- 
other accomplice  in  such  a  way  as  to  satisfy 
tbe  demands  of  the  law;  nor  will  any  num- 
ber of  accomplice  witnesses  be  sufficient  to 
support  each  other.  There  must  be  evidence 
outside  of  tbe  testimony  of  the  accomplice 
witnesses  tending  to  prove  tbe  crime  waa 
committed  and  tending  to  connect  the  defend- 
ant therewith  before  the  same  would  be  con- 
sidered sufiBdent  corroboration." 

Among  other  things  it  Is  complained  thai 
the  court  did  not  instruct  iSie  jury  in  terms 
and  directly  that  the  witness  Bessie  Dean 
was  In  law,  under  the  admitted  facts,  an  ac- 
complice. We  do  not  think  the  court  would 
have  been  justified  in  assuming  as  a  matter 
of  fact  or  as  a  matter  of  law,  that  the  wit- 
ness was  an  accomplice.  After  testifying 
that  sfa^  with  a  number  of  other  parties  at 
tbe  house  where  she  was  staying,  sat  up 
and  drank  whisky,  she  then  states:  "The 
next  morning  George  Tucker  offered  me  a 
drink  out  of  a  bottle,  and  told  me  that  he 
had  stolen  It  out  of  a  saloon  the  night  before. 
I  asked  him  to  pour  some  of  it  out  for  me, 
because  I  did  not  want  to  drink  It  then,  but 
would  drink  It  after  breakfast."  This  does 
not  connect  ber,  of  necessity,  as  a  receiver  of 
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stolen  property  knovtog  aarnie  to  be  stolen. 
Her  prior  partldpation  in  drinking  it  liad 
been  wlUiout  knowledge  tiiat  It  was  stolen, 
and  on  being  inAmned  tbat  It  was  stoloi.  In 
connectlcm  with  an  offer  of  a  drink,  sbe  mere- 
ly adEOd  appellant  to  pour  it  oat  for  ber; 
tbat  sbe  did  not  want  to  drink  it  tben,  but 
would  after  breakfast  There  Is  no  showing 
tiiat,  aa  a  matter  of  fact,  aha  did  drink  any 
portion  of  the  whlAy  after  receiving  the 
knowledge  of  Its  being  stolen. 

Whllo  Isolated  and  separated  dansee  of 
the  charge  of  the  court  may  be  subject  to  ver- 
bal crittctsm,  we  think,  when  tested  as  a 
wbole^  as  all  ehargea  ehoald  be  considered, 
that  It  snfficiently  presats  this  Issue  to  the 
jury.  As  we  read  tiie  record,  there  Is  no 
doubt  of  aiqwilanf  s  guilt,  nor  do  we  believe 
there  was  any  error  committed  on  the  trial 
for  which  we  would  be  Jnatlfled  In  reverslog 
the  Judgment  of  ccmvictlon. 

The  judgment  Is  affirmed. 


Be  parte  STRITTMATTBR. 

(Court  of  Criminal  Appeals  of  Texaa.  Jan.  26, 

1910.) 

1.  Vagranot  (S  I*)— Nature  op  Oitewsb— 

POWBE  TO  DeFIKB— "VaOBANTS." 

Under  Const  art.  3.  fi  46,  declaring  that 
the  Legislature  at  its  first  session  shall  enact 
effective  vagrant  laws,  the  Legislature  had  am- 
ple power  to  pas8  Gen.  Laws  Slst  lieg.  c.  59, 
§  1,  par,  "d,"  declaring  that  all  able-bodied  per- 
sons, who  habitually  loaf,  loiter,  and  idle  in  any 
city,  town,  village,  railroad  station,  or  other 
public  place  within  the  state  for  the  larger  por- 
tion of  their  time,  without  any  regular  employ- 
ment, and  without  any  viaible  means  of  support, 
are  "vagrants." 

[Ed.  Note.— For  other  cases,  see  Vagrancy, 
Dec.  Dig.  I  l.» 

For  other  definitions,  see  Words  and  Phrases, 
vol.  a  pp.  7267-7209.] 

2.  Yaoranct  (!  1*) —Common-Law  Defini- 
tion—SupERsfessiow. 

The  statutes  of  the  United  States  and  Eng- 
land having  so  frequently  dealt  with  the  subject . 
of  vagrancy,  the  common  law  on  the  subject  has  i 
become  largely  superseded. 

[Ed.  Note.— For  other  eases,  see  Vagrancy, 
Dec:  Dig.  |  1.*] 

3.  Vaobanct  (I  !•)— Definition— St ATCTEB. 

Gen.  Laws  ."list  Leg.  c.  59,  S  1.  par-  "d," 
declaring  tbat  all  able-bodied  persons,  who  ha- 
bitually loaf,  loiter,  and  idle  In  any  city,  town, 
village,  railroad  station,  or  other  public  place 
within  the  state  for  the  larger  portion  of  their 
time,  without  any  regular  employmeDt,  and 
without  any  visible  means  of  support,  shall  be 
deemed  vagrants,  is  constitutional. 

{Ed.  Kote.— For  other  cases,  see  Vagrancy, 
Dec  Dig.  B  1.*] 

4.  Vaoranct  (I  !•)  —  Vagbants  —  "Lorraa, 
Loaf,  and  Idle." 

Gen.  Laws  31st  Leg.  c.  f\9,  {  1,  par.  "d," 
defines  as  vagrants  all  able-bodied  persons,  who 
habitually  loaf,  loiter,  and  idle  in  any  public 
place,  etc.,  for  the  greater  part  of  their  time, 
without  any  regular  employment  or  visible 
means  of  support,  and  declares  that  one  is  not 
relieved  from  a  charge  of  vagrancy,  who  habitu- 
ally loafs,  loiters,  and  idles,  tf  be  is  without 


visible  means  of  support,  by  the  bet  that  only 
occasionally  he  has  employment  at  odd  Job&, 
being  for  the  most  part  without  employmeDt. 
Held,  that  the  terms  "loiter,  loaf,  and  idle." 
when  construed  with  the  words  ''larger  portion 
of  tbelr  time,"  require  proof,  to  sustain  a  cod- 
vlction  of  vagrancy,  that  the  penum  charged 
was  able  to  work,  and,  being  so  able,  habitoally 
loafed,  loitered,  and  idled  in  the  city  for  the 
greater  part  of  his  time,  without  employment 
or  visible  means  of  support. 

[Ed.  Note. — For  other  eases,  see  Tagnat?, 
Cent  Dig.  {  1;  Dec  Dig.  f  1.*] 
5.  Vaobanct  (i  1*)  —  STATtTTES  —  "l^Ka 

Portion  of  Their  Time." 

Oeu.  Laws  31at  Leg.  e.  09,  |  1.  par.  "d." 
defines  vagnuits  as  all  able-bodied  pezsom,  who 
habitually  loaf,  loiter,  and  idle  m  any  city, 
town,  village,  railroad  station,  or  other  public 
place  for  the  larger  portion  of  tbeir  time,  with- 
out any  regular  employment  or  visible  meaai 
of  support.  Held,  that  the  term  "larger  porticm 
of  their  time,"  as  used  in  such  section,  wbeo 
construed  with  the  balance  of  the  provision,  was 
not  so  vague  as  to  render  the  law  invalid. 

[Bd.  Note.— For  other  casea.  see  Vagrancy, 
Cent  Dig.  I  1;  Dec  Dig.  f  I.*] 

Appeal  from  District  Court,  Bexar  County : 
Bdward  Dwyer,  Ju^. 

Habeas  corpus  on  relation  of  Will  C  Stritt- 
matter.  From  a  ju^ment  dlsmlsshig  the 
writ,  petitioner  appeals.  Affirmed. 

Ed  Haltom,  for  appellant  John  A.  Mob- 
ley,  Asst  Atty.  Gen.,  for  the  State; 

RAMSEY,  J.  Relator  was  convicted  in 
the  justice  court,  precinct  Xo.  1,  of  Bexar 
county,  in  November  of  last  year,  upon  a 
complaint  charging  him  with  vagrancy  under 
paragraph  *'d"  of  section  1  of  the  General 
Laws  of  the  Slst  Legislature  (cbaptw  59.  p. 
111).  Some  time  thereafter  he  presented  his 
petition  for  writ  of  habeas  corpus  to  Hon, 
Edward  Dwyer,  judge  of  the  Thirty-Seventh 
judicial  district,  and  upon  hearing  relator 
was  remanded  to  the  custody  of  the  sheriff 
of  Bexar  county. 

The  sole  question  here  presented  Is  as  to 
the  constitutionality  of  paragraph  "d"  of 
the  act  named  nlwve.  This  paragraph  of  tite 
act  In  question  is  claimed  to  be  invalid: 

First,  because  In  coutraveutlon  of  the  thir- 
teenth amendment  to  the  federal  Constitu- 
tion which  provides:  "Neither  slavery  nor 
Involuntary  servitude,  except  aa  a  punish- 
ment for  crime  whereof  the  party  shall  have 
been  duly  convicted,  shall  exist  within  tbe 
United  States  or  any  place  subject  to  thedr 
jurisdiction." 

It  Is  also  urged  that  the  act  In  question  Is 
contrary  to  the  spirit.  If  not  the  tenor,  of 
sections  13  and  19  of  the  Bill  of  Rights  of 
Texas.   These  sections  are  as  follows: 

"Sec.  13.  Excessive  ball  shall  not  t>e  re- 
quired, nor  excessive  fines  Imposed,  nor  Aiiel 
or  unusual  punishment  Inflicted.  All  the 
courts  shall  be  t^n,  and  every  person  tot  au 
Injury  done  him  In  his  lands,  goods,  person 
or  reputation  shall  have  remedy  by  due 
course  of  law." 


*Por  other  casn  im  sama  topla  and  saetion  HUHBJCR  In  Dec  *  Am.  Digs.  IWT  to  Oats^  A  Bepotter  taOttm 
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"Sec.  19.  No  dtlzen  of  this  state  shall  be 
deprived  of  life,  liberty,  property,  prlvllegea 
or  immanitles,  or  Id  any  manner  dlsfran- 
cbised,  except  by  the  due  coarse  of  the  law 
of  the  land." 

Said  act  Is  also  claimed  to  be  Invalid,  in 
that  It  la  uncertain,  and  must  fall  of  its  in- 
tent, for  that,  as  provided  by  article  6  of  the 
Penal  Code  of  1805:  "Whenever  It  appears 
that  a  provision  of  the  penal  law  Is  so  In- 
definitely framed  or  of  such  doubtful  con- 
struction that  It  cannot  be  understood,  either 
from  the  language  In  which  It  is  expressed, 
or  from  some  other  written  law  of  the  state, 
such  penal  law  shall  be  regarded  as  wholly 
Inoperative." 

Fourth.  The  act  In  question  Is  claimed  to 
be  invalid,  in  that  it  Is  against  common  right 
and  reason. 

In  sup[>ort  of  his  contention  counsel  for 
appellant  has  filed  a  learned  and  well-con- 
sldered  brief.  His  contentions,  we  think, 
however,  are  not  sound,  and  our  conclusion 
Is  that  there  is  no  such  infirmity  In  the  law 
as  would  entitle  relator  to  his  "discharge. 
If  the  power  of  the  Legislature,  In  the  ab- 
sence of  constitutional  mandate,  could  be 
made  a  matter  of  serlona  contention,  the  is- 
sue ts  placed  beyond  dispute  by  the  terms 
of  our  Constitution,  which.  In  section  46  of 
article  3,  thus  provides:  "The  Legislature 
shall  at  its  first  session  after  the  adoption 
of  this  Constitution  enact  effective  vagrant 
laws."  Much  attention  Is  directed  in  the 
brief  of  counsel  to  the  common-law  defl- 
nltions  of  vagrancy.  However  Interesting  as 
a  mere  matter  of  learning  these  views  may 
be,  It  has  not  Infrequently  been  held  by  many 
courts,  that  the  statute,  both  in  England 
and  America,  have  so  much  and  so  frequent- 
ly dealt  with  the  subject  of  vagrancy,  that 
the  common  law  on  the  subject  has  become 
unimportant.  American  &  Eng.  Bnc.  -of  Law, 
vol.  29,  p.  568;  People  v.  Forbes,  4  Parker, 
Or.  R.  (N.  Y.)  611. 

That  it  Is  within  the  power  of  the  Legis- 
lature in  this  state  to  define,  subject  to  cer- 
tiiln  broad  limitations,  what  Is  a  vagrant,  can 
admit  of  no  sort  of  doubt,  and  statutes  which 
have  classed  prostitutes,  professional  gam- 
blers, and  others  of  that  class  as  such,  have 
always  been  upheld.  With  the  growth  of 
the  state  and  the  congestion  In  our  large 
cities,  where  the  Idle,  the  vicious,  and  the  de- 
praved congregate  around  many  public  places. 
It  was  essential  to  the  peace  of  the  state 
and  the  protection  of  society  that  some  fur- 
ther extensions  of  this  definition  should  be 
made.  It  is  not  to  be  denied  that  the  act 
In  question,  in  some  of  tte  definitions,  goes 
very  far,  and  we  are  not  called  on  now  to 
decide  whether  in  their  entirety  these  defini- 
tions are  so  limited  and  framed  as  to  be 
free  from  criticism  or  condemnation  by  the 
courts.  The  only  question  we  have  for  con- 
sideration is  the  validity  of  paragraph  "d" 
of  this  section. 

It  wUl  be  noted  that  by  thU  article  all 


able-bodied  persons,  who  habitually  loaf,  loi- 
ter, and  Idle  In  any  city,  town,  or  village,  or 
railroad  station,  or  any  other  public  place 
In  this  state,  for  the  larger  portion  of  their 
time  without  any  regular  employment,  and 
without  any  visible  means  of  support,  are 
classed  and  defined  as  vagrants.  The  want 
of  visible  means  of  support  is  usually  made 
an  essential  element  of  the  offense  of  va- 
grancy, and,  when  it  Is  so  made  an  ingredient 
of  the  offense,  it  must  be  shown.  Welborn  v. 
State,  119  Ga.  429,  46  S.  B.  645;  State  v. 
Cummins,  78  Ind.  251.  What  Is  meant  by  the 
term  "able-bodied"  and  ability  to  work  has 
been  the  subject-matter  of  Judicial  review 
not  Infrequently,  but  are  not  words,  as  we 
believe,  difficult  of  definition  or  construction, 
nor  are  they  so  general  as  to  invalidate  the 
statute.  The  following  cases  Illustrate  and 
Involve  the  construction  of  this  term:  Price 
V.  State,  67  Ga.  723 ;  Commonwealth  t.  Car- 
ter, 106  Masa  17.  In  the  case  of  McHenry 
V.  State,  42  Tex.  Cr.  R.  469,  «>  S.  W.  880,  It 
was  in  effect  held  that  It  became  a  question 
of  fact,  under  such  a  charge  and  all^atlon, 
as  to  whether  one  was  In  fact  a  vagrant  with- 
in contemplation  of  the  laws  and  statutes  of 
the  state. 

To  the  objection  that  the  second  sentence 
of  the  paragraph  in  question  undertakes  to 
establish  a  rule  of  evidence  that  would  pre- 
vent the  court  from  making  inquiry  or  as- 
certaining whether  the  lack  of  employment 
was  purposeful,  or  the  result  of  victousness 
and  Indolence,  we  cannot  accede.  We  think 
the  true  intent  of  this  sentence  Is  to  be  gath- 
ered only  when  read  In  connection,  not  only 
with  the  preceding  sentences,  but  with  the 
entire  act  of  which  It  Is  a  part.  Therefore, 
before  a  conviction  could  be  had  under  this 
section,  we  think  it  would  have  to  appear 
and  be  shown  that  the  person  charged  was 
able  to  work,  and  that,  being  so  able,  be 
habitually  loafed,  loitered,  and  Idled  In  the 
city,  town  or  village  or  at  a  railroad  sta- 
tion or  other  public  place  for  the  larger  part 
of  his  time,  without  any  regular  employment, 
and  without  any  visible  means  of  support. 
We  think  the  terms  "loiter,  loaf,  and  Idle") 
are  wholly  at  variance  with  the  occasional 
or  even  frequent  presence  at  such  public 
places  by  deserving  persons  who  may  be  for 
the  time  oelug  unemployed.  It  Is  difficult  in 
matters  of  this  sort  by  any  language  whjeh 
the  Legislature  conld  have  employed  to  have 
laid  down  a  rule  so  definite  and  precise  as 
not  to  be  the  subject-matter  of  criticism.  In 
constructive  legislation  of  this  sort,  along 
new  lines,  some  difilculty  will  be  found  In 
90  framing  the  definition  as  not  by  a  strain- 
ed constructiout  or  even,  perhaps,  by  a  literal 
construction,  to  place  Improper  and  grievous, 
burdens  on  deserving  persons.  ^ 

We  think  the  term  "larger  portion  of  their 
time,"  as  used  In  this  section,  is  not  so  vague 
as  to  render  the  law  Invalid,  when  read  in 
connection  with  what  follows ;  that  Is  to 
say*  that  one  Is  not  relieved  flrom  a  charge 
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ct  Tagraney  vrbo  babltaaSy  loaft.  IMten, 
ftnd  idles,  if  he  Is  without  tIbIUs  means  of 
support,  by  the  in»e  fact  that  only  occa- 
sionally he  has  emirioymeiit  at  odd  Jobs.  We 
think.  Indeed,  that  the  law  is  a  wholesome 
one,  well  within  the  power  of  the  legisla- 
ture, and  that  none  of  the  (Ejections  are 
tdable.  That  in  its  practical  admlnlstra* 
tlon  cases  of  Imposition  or  hardship  may 
arise  may  be  true,  bat  under  the  liberal  mle 
laid  down  by  this  court  In  the  case  of  Mc- 
Henry  r.  State,  supra,  it  la  unlikely,  If  not 
in  truth  lnc(mcelTid)le,  that  any  good  and 
deserving  man  or  woman  should  suffer  pun- 
ishment under  this  act;  who  la  not  In  fact 
guilty  nndw  Its  terms. 
■>  Finding  DO  error  in  the  proceedli^  of  the 
court  below.  It  is  ordwed  that  the  Judgment 
and  the  same  la,  hereto  atBrmM, 


SCHUH  r.  STATa 

(Court  of  Criminiil  Appeals  of  Texas.   Jan.  26, 
1910.) 

1.  JuBT  (H  70*)— Sblectioh— VALiDrrr. 

Under  Code  Or.  Proa  1895,  art.  695.  pro- 
Tiding  that,  when  there  are  no  regular  jaron 
for  the  week  from  whom  to  select  a  jury,  the 
court  shall  order  the  sherifl  to  summon  forth- 
with snch  nunAer  of  qnaliBed  peisoiu  aa  It  may 
deem  sufficient,  and  from  those  summoned  a 
jury  shall  be  fonnbd  to  try  the  case,  and  Bev. 
St  1895,  art.  3150,  providing  that  the  court, 
vhenever  It  may  deem  it  necessary,  shall  ap- 
point jury  commissioners,  where  they  have  not 
been  appointed  in  time  to  select  the  jurymen, 
and  that  these  Jury  commiasioners  may  draw  for 
the  term  of  conrt  then  in  session,  as  well  as  the 
terms  following,  the  action  of  the  court  In  ap- 
pointing jury  commissioners  to  draw  the  Jary 
for  the  trial  of  a  criminal  prosecution  at  the 
term  of  court  then  in  session  was  not  error. 

[Ed.  Note.— For  other  cases,  see  Jury,  Dee. 
Dig.  S  70.*] 

2,  Weapons  (J  6*)— Cabbtikq  Uruwhtixt 
—Evidence— Stjfficiehct. 

Where  defendant  went  Into  a  saloon,  took  a 
pistol  from  the  saloon  keeper,  walked  a  distance 
of  80  or  90  feet  to  the  back  door  of  the  saloon, 
and  fired  It  off,  and  returned  and  handed  it  to 
the  salocm  keeper,  he  was  gnilty  of  carrying  a 
pistol 

[Ed.  Note.— For  other  eases,  see  Weapons 
Dec.  Dig.  I  6.*} 

8.  Weapons  (S  17*)~-CBnfiNAL  Pbosecdtions 

—Evidence— Admissibility. 

In  a  prosecution  for  unlawfully  carrying  a 
pistol,  where  it  was  claimed  by  both  defendant 
and  the  city  marshal  in  their  testimony  that  the 
city  marshal  went  to  defendant  and  informed 
him  there  was  a  show  coming  to  town,  and  that 
he  wanted  defendaot  to  get  his  pistol  and  go 
with  him  to  meet  the  train,  to  protect  the  towa 
from  thugs  that  accompanied  the  show,  and  that 
thereupon  defendant  procured  a  pistol,  walked 
to  the  back  door  of  the  saloon,  and  fired  it  off, 
evidence  that  defendant  and  the  marshal  pro- 
ceeded to  get  drunk,  and  went  upon  the  streets, 
and  whooped  and  hallooed,  knocked  one  or  two 
men  down,  and  proceeded  to  make  considerable 
noise,  was  admissible  as  tending  to  Impeach  and 
contradict  the  defendant  and  the  city  marshal, 
and  as  bearing  on  the  intent  of  the  defendant. 

[Ed.  Note. — For  other  cases,  see  Weapons, 
Dec.  Dig.  I  17.*1 


4.  Oexhinal  Law  (|  1172*)— ApfkaIt-Habi- 

LESS  EbBOB— iNSTBUCnOKS. 

In  a  prosecution  for  unlawfullr  carrjing  a 
pistol,  in  which  it  waa  claimed  that  the  city 
marshal  requested  defendant  to  secure  a  pictot 
and  assist  him  in  maintaining  order,  where  the 
court  charged  the  law  more  favorably  than  d^ 
fendant  could  have  asked  on  the  issue  of  th« 
authority  of  the  city  marshal  to  deputise  him, 
he  cannot  complain. 

[Bd.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  U  3154-8163;  Dee.  Die.  | 
1172.*1 

Appeal  from  Falls  County  Conrt;  W.  E. 
Hunnlcutt.  Judge, 

Charles  Schub  was  convicted  of  nnlawfnlly 
carrying  a  pistol,  and  appeals.  Affirmed. 

Nat  Lewellyn,  for  appellant.  F.  J.  M^ 
Cord,  Asst.  Atty.  Geiu,  and  Frank  Olt<«f, 
Aist  Co.  Atty..  for  the  State. 

BAMSE!T,  J.  Appellant  was  convicted  hi 
the  county  court  of  Falls  county  at  the  April 
term,  1900,  for  unlawfully  carrying  on  and 
about  his  person  a  pistol,  and  a  fine  of  $100 
assessed  against  him.  From  this  conviction, 
after  motion  for  new  trial  was  overruled,  he 
has  appealed  to  this  court,  and  asked  for  a 
reversal  upon  several  grounds  set  np  in  his 
motion. 

3.  The  first  ground  of  his  motion  Is  to  the 
action  of  the  conrt  in  compelling  appellant  to 
go  to  trial  befcHK  a  Jury  not  impaneled  ac- 
cording to  law.  This  ground  of  the  motioi  Is 
supported  bill  of  exertions  In  the  record. 
In  which  bill  lytpellant  comiriains  that  the 
court  below  erred  In  forcing  him  to  go  to 
trial  before  a  Jury  Illegally  summoned  and 
Impaneled;  that  the  conrt  had  faUed  to  ap- 
point Jnz7  commlBsIoiiera  at  the  previoas 
term  of  the  court,  and  no  Jury  had  hem  >um- 
mtmed  for  tlw  term  of  the  court  at  wlildi  the 
defendant  waa  to  be  tried;  that  the  court,  on 
the  weA  before  tlie  week  of  the  blal  of  ap- 
pellant, appointed  July  commiaBicmerB  to 
draw  the  Jury  for  tiie  week  at  whldi  Uie  de- 
fendant waa  to  be  tried;  that  the  court  erred 
In  forcing  the  defendant  to  trial  before  the 
Jury  that  had  been  summoned  hj  the  Jury 
commlBslonere  appointed  at  the  aame  term  of 
the  court  at  which  the  trial  occurred:  and 
that  the  court  wred  In  not  liaTing  the  sh«lff 
to  snmmmi  the  Jury,  and  in  having  appoAated 
Jury  commissioners  to  draw  a  Jury.  To  this 
Mil  of  ezceptiona  the  4Tial  Judge  awmded 
the  following  ^^anation:  "That  when  court 
convened  on  June  19,  1909,  the  coort  stated 
that  it  would  continue  all  criminal  caaea  until 
next  terra,  when  the  bar  agreed  Uiat  the 
court  appoint  a  Jury  commission,  and  they 
draw  Jurors  for  this  term  of  court,  as  wril  as 
for  the  terms  of  court  following;  that  the 
attorney  tat  thft  defendant  in  this  case  was 
among  the  attorneys  agreeing  to  this,  and 
agreed  to  the  setting  down  at  this  and  other 
cases  tor  trial." 

The  question  here  presented  Is  this:  Was 


•For  other  easw  sst  urns  topic  and  ssctlon  NUMBER  la  D*c.  Jt  Am.  Digs.  1M7  to  data.  *  Rtportv  IndtM* 
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the  court  boand  to  follow  article  68S  of  the 
Oode  of  criminal  Procedure  of  18d5,  which 
proTldes  that  vrbm,  from  any  cause,  there 
are  no  regular  jurors  for  the  week  from 
whom  to  select  a  jury,  the  court  shall  ordor 
the  BberUT  to  sommon  forthwith  rach  number 
of  qnallBed  persona  as  It  may  deem  sufil- 
dent,  and  from  those  summoned  a  jury  shall 
be  formed  to  try  the  case?  Or  whetbw  the 
court  had  a  right  to  pursue  the  proTlaions  of 
article  8150  of  the  Revised  Statutes  of  1^ 
which  provides  that  the  court,  whenever  It 
may  deem  it  necessary,  ahall  appoint  jury 
commlBsloners,  where  they  have  not  been  ap- 
pointed in  time  to  select  jurymen,  and  that 
tbeee  jury  commissioners  may  draw  for  the 
term  of  the  court  then  In  session  as  well  as 
the  terms  following?  This  queation  came  be- 
fore this  court  for  review  in  the  case  of 
Green  v.  State,  &3  Tex.  Cr.  R.  490,  110  S. 
W.  920,  22  L.  R.  A.  (N.  S.)  706,  and  this  court 
held  that  the  court  below  might  proceed  ei- 
ther way,  following  the  provisions  either  of 
the  dvll  statutes  or  the  Code  of  Orlmlnal 
Procedure,  and,  as  said  by  Judge  Brooks 
in  Lenert  v.  SUte,  63  B.  W.  563:  "As  con- 
traded  by  appellants,  the  proper  practice 
would  have  been  for  the  court  to  have  had 
the  sheriff  summon  the  jurors;  but  appel- 
lants have  shown  no  Injury  by  the  means  and 
manner  resorted  to  for  the  selection  of  the 
jury  In  this  case,  and  we  do  not  think  such 
error  was  committed  by  the  court  as  requires 
a  reversal."  Without  reference  to  the  qual- 
iflcatlon  to  the  bill  of  exceptions  that  coun- 
sel for  appellant  agreed  to  the  drawing  of 
the  jury  by  the  commissioners,  we  are  of 
opinion  that  the  action  of  the  court  in  ap- 
pointing jury  commissioners  to  draw  the  ju- 
ry for  the  torm  of  court  then  in  session  would 
iiot  be  reversible  error,  and  that  the  court 
might  have  proceeded  either  way  and  have 
followed  the  law,  and  that  there  Is  really  no 
conflict  between  the  civil  and  criminal  stat- 
utes. See  Hurt  v.  State,  51  Tex.  Cr.  R.  338, 
101  S.  W.  806,'  White  v.  State>  45  Tex.  Or. 
R.  602,  79  8.  m  623;  Williams  T.  State,  24 
Tex.  App.  82,  6  S.  W.  658i 

2.  In  the  fourth  ground  Qf  the  motion  for 
new  trial  the  appellant  complains  that  the 
court  erred  In  refusing  to  charge  the  Jury 
that  if  the  defendant  took  a  pistol  from  the 
hands  of  the  witness  Walter  Stuart,  and  fired 
eame  oflT,  and  handed  It  back  to  the  witness, 
he  would  not  be  guilty  of  unlawfully  carry- 
ing a  pistol;  the  appellant  having  specially 
reqoested  the  court  to  so  charge  the  jury, 
which  was  refused  by  the  court  below.  The 
facts  of  the  case  will  show  that  on  the  night 
of  the  18th  of  April,  1906,  at  about  8  o'clock 
at  night,  the  appellant  went  in  the  saloon  of 
one  Walter  Stuart,  and  took  a  pistol  out  of 
the  hand  of  said  Stuart,  and  walked  back  to 
the  back  door  of  the  saloon,  and  fired  the 
pii^l  off,  and  returned  and  banded  it  back 
to  the  witness  Stuart  The  distance  was 
BO  me  80  or  90  feet  from  the  place  where  ap- 
pellant secnred  the  pistol  to  the  back  dow. 


where  he  fired  same  off.  Appellant  contends 
that  this  did  not  constltato  unlawfully  car- 
rying a  pistol,  and  he  cites  the  court  in  sup- 
port of  this  jHToposition  to  the  case  of  Lann  t. 
State,  25  Tex.  App.  496k  8  &  W.  m  8  Am.  St 
Rep.  445. 

We  do  not  think  that  the  facts  of  this  case 
support  app^anf  s  contratlon.  The  question 
In  that  cose  was  whether  a  soldI»  in  the 
United  States  army  was  amenable  to  the 
statutes  of  the  state  prohibiting  the  carrying 
of  a  pistol.  He  also  refers  us  to  the  case  of 
Sanderscm  v.  State,  28  Tex.  App.  520,  6  S.  W. 
188.  That  was  a  case  where  the  defendant, 
Sanderson,  and  witness  were  riding  along  the 
road,  going  after  wood,  and  a  rabbit  jumped 
up,  and  the  witness  handed  defendant  his 
(witness')  pistol  and  asked  defendant  to 
shoot  the  rabbit  Defendant  took  the  pistol, 
walked  a  step  or  two,  and  shot  the  rabbit, 
and  handed  It  back  to  the  witness.  We  do 
not  think  that  any  of  the  oases  cited  by 
counsel  for  appellant  will  saK>ort  the  con- 
tention of  appellant  In  these  cases  the  pos- 
session of  the  weapon  was  momentary  and 
for  an  innocent  purpose,  and  the  domlni(m 
and  control  of  the  owner  and  person  carry- 
ing same  was  not  lost  Here  the  weapon  was 
rudely  displayed  in  a  public  place,  twice 
fired,  and  carried  to  a  distance  wholly  beyond 
the  control  and  away  from  the  possesion  of 
the  city  marshal.  If  one  may  under  these 
circumstances,  by  wairant  of  law,  carry  a 
pistol  90  feet  may  be  not  carry  it  90  yards  or 
900  yards?  We  think  the  rule  has  been  car- 
ried far  enough,  and  that  as  presented  in 
this  record  there  Is  no  justification  or  excuse 
for  appellant's  possession  of  the  pistol,  and 
that  he  has  not  brouj^t  himself  within  the 
letter  or  the  spirit  of  the  statute  or  decisions 
existing  In  this  Btat&  For  the  same  reason 
we  think  this  case  easily  distinguishable 
from  the  decision  in  Fretwell  T,  State,  K! 
Tex.  Cr.  R.  499,  107  S.  W.  837.  ' 

We  are  also  of  opinion  that  the  facts  of 
this  case  make  out  a  case  of  unlawfully  car- 
rying a  pistol.  On  the  trial  of  the  case,  the 
ai^lant  took  the  stand  and  testified  that 
Frank  Stallworth,  the  dty  marshal,  went  to 
the  appellant  and  Informed  him  that  there 
was  a  show  coming  to  town  that  night  and 
that  the  show  train  would  arrive  about  11 
o'clock,  and  that  he  wanted  the  appellant  to 
get  his  pistol  and  go  with  him  to  meet  the 
train,  to  protect  the  town  from  the  thugs 
that  accompanied  the  show;  that  this  sumr 
mons  was  given  about  8  o'clock,  while  the 
appellant  was  In  the  saloon  of  Stuart;  and 
that  after  he  (the  witness)  gave  the  message 
the  appellant  procured  the  pistol,  walked 
back,  and  fired  it  off.  This  was  sworn  to 
both  by  the  appellant  and  Stallworth,  the 
city  marshal.  The  state,  over  the  objection 
of  the  defendant  to  which  he  reserved  ex- 
ception, proved  that  the  appellant  and  the 
city  marshal  proceeded  to  get  drunk,  and 
went  out  upon  the  streets,  and  whooped  and 
hallooed,  knocked  one  or  two  men  down,  and 
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proceeded  to  mak«  quite  a  noise.  This  testi- 
mony was  all  objected  to  as  being  IrrelevaDt 
and  Immaterial.  We  are  of  opinion  tbat  this 
testimony  was  admissible.  As  said  by  this 
court  In  the  case  of  Lann  v.  State,  26  Tex. 
App.  495,  8  S.  W.  650,  8  Am.  St  Eep.  445: 
"Intent  is  an  essential  element  to  constitote 
the  offense  of  unlawfully  carrying  a  pistol 
on  the  person;  and  In  all  cases  wherein  the 
intent  is  an  element  of  the  offense  charged 
it  la  competent  for  the  accused  to  prove  his 
general  reputation." 

We  think  that  this  testimony  was  admis- 
sible upon  two  grounds:  First,  as  tending 
to  impeach  and  contradict  the  appellant  and 
the  city  marshal  that  he  had  been  asked  to 
assist  in  preserving  the  peace  and  order  of 
the  town  and  had  been  authorized  to  ^arry 
the  pistol.  If,  as  soon  as  he  procured  the 
pistol,  he  acted  in  a  disorderly  manner,  and 
his  conduct  was  supported  by  the  city  mar- 
shal, then  It  would  appear  that  their  purpose 
In  arming  themselves  or  procuring  a  pistol 
and  .loading  up  on  bad  whisky  was  rather 
to  "paint  the  town"  than  to  keep  down  the 
thugs.  Second,  this  testimony  was  admis- 
sible to  develop  the  intent  of  the  party  and 
to  show  tbat  his  purpose  was  not  lawful  but 
rather  unlawful.  As  was  said  by  this  court 
In  the  case  of  McKlnney  v.  State,  8  Tex.  App. 
626:  "When  the  scienter  or  quo  animo  is  a 
constituent  of  an  offense  and  necessary  to 
be  proved,  it  Is  competent  to  introduce  tes- 
timony of  acts,  conduct,  or  declarations  of 
the  accused  which  tend  to  establish  the 
knowledge  or  Intent,  though  they  In  them- 
selves constitute  In  law  distinct  crimes,  and 
are  apparently  collateral  and  foreign  to  the 
main  issue."  See  Brown  v.  State,  51  Tex. 
Cr.  R.  423,  102  S.  W.  406;  Colson  v.  State, 
52  Tex.  Or.  R.  138,  105  S.  W.  507;  McCallls- 
ter  T.  State,  55  Tex.  Cr.  R.  392.  IIS  S.  W. 
1154;  BaUer  T.  State,  6S  Tex.  Cr.  R.  27,  108 
S.  W.  684. 

Under  our  view  of  the  law  we  deem  It  un- 
necessary to  pass  upon  the  question  as  to 
whether  the  city  marshal  could  have  deputiz- 
ed the  appellant,  In  the  manner  he  did,  to 
carry  a  pistol;  but,  as  the  court  below  charg- 
ed the  law  more  favorably  to  the  appellant 
on  this  Issue  than  he  could  have  asked,  ap- 
pellant is  in  no  posltitm  to  complain. 

Believing  that  the  court  below  committed 
no  errors,  the  judgment  is  in  all  things  af- 
firmed, 

McGORD,  J.,  not  sitting 


MELTON  v.  STATE. 

(Gonrt  of  CMminal  Appeals  of  Texas.  Jan.  26, 

19ia) 

1.  Gamhto  (I  94*)  —  Pbosecdteor  —  Ikdict- 

MEHT— VaRIAHCK. 

While  it  would  have  been  sufficleot  for  the 
informatioD  to  Allege  tbat  accused  bet  at  a 


cams  of  caid%  wltbont  allMing  that  he  bet 
money,  where  ft  specifically  alleged  tbat  be  bet 
money.  It  was  necessary  to  prove  such  fact  ia 
order  to  avoid  a  variance. 

[Ed.  Note.— For  other  cases,  see  Gaming,  Cent. 
Dig.  S  279 ;  Dec  Dig.  {  94.*] 

2.  Cbiuinal  Law  ({  OTiO*)— Tbial— Remaiks 
of  judob  —  cohuents  on  evidexce  — 
Weight  of  Evidence. 

A  remark  by  the  coort,  in  roHng  upon  an 
objection  to  a  question,  that  be  did  not  think 
it  wan  material,  but  wonld  permit  it,  was  im- 
proper, as  a  comment  by  the  judge  on  the  tl- 
feet  of  the  evidence, 

[Ed.  Note. — For  other  cases,  see  Grirainal 
Law,  Cent.  Dig.  ff  1524-1533;  Dea  Di»  i 
056.  •] 

3.  C^iuinaz,  Ii4V  (I  838*)— ADaossioir  or  Sr- 

IDENCE. 

In  a  prosecution  for  betting  on  a  card  game, 
a  question  to  a  witness  as  to  why  M.  waa  not 
present  as  a  witness  was  excluded,  the  answer 
to  which  would  bare  been  that  be  waa  not  in 
court  because  of  the  anticipated  confinement  of 
hia  wife.  An  application  tor  continuance  was 
made  because  of  M.'s  absence,  stating  saeh 
grounds.  Held,  that  the  qnestion  was  property 
ezduded ;  the  answer  <m\f  beariu  on  the  appli- 
cation for  continuance,  with  which  the  jury  was 
not  concerned. 

[Ed.  Note.— For  other  caaea,  see  Crimind 
Iaw,  Cent  Dig.  H  752-757 ;  Dea  Dig.  S  33&«) 

4.  Gaming  (§  97*)— PBOSECunoiT— ADinssfos 
or  Evidence. 

In  a  prosecution  for  gaming,  the  answer  to 
a  question  as  to  the  value  of  uie  pcdcer  chips 
used  in  the  game,  asked  to  sbow  their  market 
ralue,  and  not  their  value  as  representinfE 
money  in  the  particular  game,  which  gave  the 
market  ;ralue  of  the  chips,  was  not  admissible. 

[ESi.  Note.— For  other  cases,  see  Gaming,  Dec; 
Dig.  i  97.*] 

5.  Criminal  Law  (|  417*)— Anuissioir  or  Ev- 
idence—Declarations  OF  Thibd  Pabttes. 

In  a  proaecution  for  gaming,  a  qaeation  to 
accused's  witness  whether  another  did  not  ask 
certain  persona  in  witness*  preaence  and  ac- 
cused's absence,  on  the  day  before  the  offeose 
was  alleged  to  liaTe  been  committed,  where  their 
poker  players  were,  and  the  persons  qneetioned 
stated  tbey  did  not  know,  was  not  admissible; 
the  answer  not  binding  accused. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  950-907;  Dec  Dig  |  417.*J 

Api>eal  from  Uontague  County  Court;  A. 
W.  Ritchie,  Judge. 

n.  W.  MeltfHi  was  convicted  of  unlawfully 
wago-ing  money  at  a  card  game,  and  lie  ap- 
peals.   Berersed  and  remanded. 

Speer  &  Weldon,  for  appellant  John  A. 
Mobley,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  The  Information  charg- 
ed that  appellant  "did  then  and  there  unlaw- 
fully bet  and  wager  money  on  and  at  a  game 
of  cards  at  the  private  residence  of  BUI 
Neece,  where  people  had  resorted  and  assemr 
bled  for  the  purpose  of  gaming,  against  the 
peace  and  dignity  of  the  state"  The  evi- 
dence discloses  Uiat  appellant  and  a  number 
of  others  were  at  the  residence  of  Neece  play- 
ing cards,  and  about  2  or  3  o'clock  in  the 
morning  the  officers  went  Into  the  room  where 
t^e  game  was  in  progress,  watdied  the  game 
a  while,  and  went  away  without  making  any 


•Tor  othsr  amm  aes  aams  tople  and  asctloa  NUUBSR  in  Dm.  ft  Am.  Digs.  1M7  to  OmU,  ft  Rtportsr  Intens 
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-  arrest  It  Is  shown  by  the  evidence  for 
both  sides  that  what  are  commonly  called 
"poker  chips"  were  In  evidence  on  the  table 
I  ftroand  wntch  the  players  sat,  and  that  one 
of  the  parties  In  the  game  had  about  f5  in 
silver  In  front  of  him,  and  that  another  one 
of  the  parties  requested  the  loan  of  $1  from 
.  *  one  of  the  officers.  The  officers  stated  they 
did  not  see  any  money  bet.  All  the  oth^ 
witnesses  stated  that  there  was  no  money  or 
any  other  thing  of  value  bet  daring  the  game, 
that  they  were  playing  for  amusement,  and 
used  chips  to  show  the  trtandlog  of  the  par- 
ties 1q  the  game,  which  was  poker.  It  Is 
farther  shown  that  Neece,  the  owner  of  the 
honse,  had  bought  these  chips  some  time  be- 
fore the  present  gaming  law  went  Into  effect, 
and  that  he  had  them  at  his  residence,  and 
that  since  the  present  law  went  into  effect 
th^  were  practically  valueless. 

1.  Under  this  state  of  case  the  court  charg- 
ed the  Jury,  if  they  should  find  beyond  a  rea- 
sonable doubt  that  appellant  bet  at  a  game 
of  cards  on  or  about  the  time  alleged  In  the 
Information,  they  would  find  him  guilty  and 
assess  his  punishent  at  not  less  than  $10  nor 
more  than  $50,  and  further  charged  the  law 
of  circumstantial  evidence.  At  the  request  of 
the  county  attorney  the  court  gave  the  fol* 
lowing  diarge:  "Tou  are  charged  that  if  the 
defendant  bet  poker  chips  on  the  game  In 
question,  and  that  said  chips  represented 
money,  then  the  defendant  would  he  guilty 
of  betting  mon^,  the  same  as  If  the  money 
was  pat  up  or  bet'*  E^xception  was  reserved 
to  these  chai!ges,  and  countercdiaiges  were 
nsked  to  the  effect  that,  nnless  the  Jury  be- 
lieve beyond  a  reasonable  doubt  that  defend- 
ant did  bet  mon^  on  a  game  of  cards  at  the 
time  and  place  charged,  they  diould  acquit; 
that  it  was  not  snfflclent,  to  warrant  a  con- 
Ttction,  that  the  defWdant  bet  any  other  ar- 
ticle than  mon^.  Another  (Auirge  was  asked 
hy  appellant,  aa  follows:  "The  legal  d^nl- 
tlon  of  the  term  'bet'  Is  the  mutual  agreement 
and  tmder  <rf  a  gift  of  something  Taluable 
which  la  to  b<i<mg  to  one  vt  the  othw  of  the 
contending  parties  according  to  Ihe  result  of 
the  trial     dclll  or  chancy  or  both  combined ; 
and  In  Uils  connection  I  charge  yon  that  the 
defendant  ta  this  case  stands  charged  with 
having  bet  money  at  a  game  ttf  cards,  and 
unless  yon  find  and  believe  from  the  evidence 
beyond  a  reasonable  doubt,  that  he  bet  mon- 
^  at  a  game  of  cards,  as  the  term  is  herein 
defined,  you  will  acquit  the  defendant"  This 
was  refused,  and  exception  taken  to  the  re- 
faaal  of  both  charges.   We  are  of  opinion 
that  the  charge  asked  by  the  county  attorney 
was  enw,  and  fhose  requested  by  anwUaut 
sAonld  have  been  given.   It  was  not  neces- 
sary to  charge  In  the  information  that  money 
was  bet   It  would  have  been  sufllcient  to 
bav-e  diarged  generally  that  appellant  bet  at 
a,  game  of  cards,  and  this  Is  the  usual  way 
in  which  sadu  averments  are  made.   But  the 
plead«-  saw  prc^r  to  charge  Q»eclflcally  that 


money  was  bet.  This  was  a  descriptive  aver- 
ment, and  necessary  to  be  proved.  This  was 
the  state's  case  averred  in  the  pleadings. 
Wherever  descriptive  averments  are  set  forth 
In  an  Indictment  or  Information,  although 
they  may  be  unnecessary,  yet  being  descrlp- 
tire,  the  evidence  mnst  correspond  with  such 
ayerments;  otherwise,  there  Is  a  variance. 
We  are  of  opinion,  therefore,  that  these  in- 
Btmctions  of  appellant  are  correct. 

2.  While  the  witness  Neece  was  testifying 
In  behalf  of  appellant,  he  was  asked  to  ex- 
plain the  difference  between  the  games  of 
pitch  and  poker  played  with  cards ;  there  be- 
ing some  testimony  that  the  parties  preset 
engaged  In  the  game  had  played  pitch  with 
cards.  The  county  attorney  objected,  and 
the  court  remarked  in  the  presence  of  the 
Jury  that  be  did  not  think  it  was  material, 
but  would  permit  the  question  to  be  asked 
and  answered,  to  whldi  remark  by  the  court 
appellant  objected,  and  apon  objection  being 
made  the  court  farther  remarked,  in  the 
presence  of  the  Jury,  that  If  defendant's 
counsel  was  not  satisfied  with  his  ruling  he 
would  sustain  the  state's  objection  and  not 
permit  the  question  to  be  asked,  nor  the  an- 
swer glT^.  Several  grounds  of  objection 
were  stated.  Had  the  witness  been  permitted 
to  answer,  his  testimony  would  have  been 
that  the  game  called  "pitch"  Is  one  played 
with  cards,  and  one  which  la  commonly  In- 
dulged In  at  social  gatherings,  and  that  the 
game  of  pitch,  as  well  as  poker,  was  played 
at  different  times  during  the  evening  at  his 
house.  In  view  of  another  trtal,  we  would 
call  attention  of  the  trial  court  to  the  statute 
which  prohlUts  the  court  ccnmnentlag  upon 
the  evidence  In  his  mllngs,  under  the  dr* 
cumstances  stated;  that  the  court,  under 
such  circumstances,  has  been  required  by  the 
Leglidatura  simply  to  make  his  mllngs,  with- 
out comment  as  to  what  the  effect  of  the 
testimony  would  be,  or  as  to  his  belief  or 
(pinion  as  to  what  it  would  be.  Sudb  ques- 
tions and  matters  of  this  sort  should  not  be 
permitted  to  occur  ap(m  the  trial  of  a  cas^ 
In  the  face  of.  statutory  inhiblti(m. 

3.  While  the  witness  Tan  Horn  was  testl- 
fyii^  In  behalf  of  defendant,  appellant's  coun- 
sel asked  him  why  the  witness  John  Mershon 
was  not  present  as  a  witness.  An  ojectlon  by 
the  county  attorney  to  this  question  was  sus- 
tained. The  witness  would  have  answered, 
had  he  been  permitted  to  do  so,  that  he  was 
Intimately  acquainted  with  John  Uershcm, 
and  that  he  (Mershon)  was  present  and  wit* 
nessed  the  game  in  which  the  defendant  to 
charged  to  have  bet,  and  the  reason  that  said 
John  Mershon  wu  not  present  In  court  wu 
because  of  the  anticipated  sickness  of  hto 
(aiershon's)  wife.  The  court  excluded  this 
on  the  objection  of  state's  counsel.  In  this 
there  was  no  error.  It  may  be  stated  In  this 
connection  that  In  another  bill  of  exceptions 
It  was  shown  that  application  for  continu- 
ance was  made  on  account  of  the  abseijce  of 
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Menbon,  wlildi  application  Is  also  embodied 
In  the  record.  In  tbe  bill  of  exceptions  and 
In  application  for  continuance  It  la  stated 
that  Mrs.  Merahon  was  b1(^  and  expecting 
hourl7  to  be  confined.  The  absence  of  Mer^ 
shon  under  the  drcnmstancea  as  stated  In 
tiie  blU  of  exceptions  was  not  a  matt»  to  go 
before  the  Jury.  It  was  a  matter  entirely  for 
the  action  of  the  court  In  sustaining  or  over- 
ruling tbe  application  for  continuance,  with 
which  the  Jury  bad  no  amcern.  This  Is  tbe 
general  rule,  and  there  are  no  facts  shown 
that  would  authorize  the  introduction  of  the 
matter  set  forth  in  the  bill  of  exceptions  It 
was  not  brought  Into  trial,  so  far  as  the  bill 
of  exceptions  shows,  In  a  manner  that  would 
require  the  defendant,  or  authorize  him,  to 
explain  the  absence  of  Mersbon.  Therefore 
there  was  no  error  In  tbls  ruling  of  the 
court.  Tbls  question  has  been  before  the 
court  in  previous  cases. 

4.  The  witness  Neece,  testifying  for  de- 
fendant, on  cross-examination,  was  asked  by 
tbe  county  attorney,  and  was  ctmpelled  to 
answer,  as  to  the  value  of  the  dilps  which 
were  used  In  tbe  game  in  wbltAi  ai^>eUant  is 
charged  with  having  bet,  and  his  answ^  was 
the  whole  satA  of  chips  was  one  be  had  had 
for  several  years,  and  was  worth  Beveral  dol- 
lars when  be  purchased  them,  bat  was  worOi 
very  little  at  the  time  of  the  game.  "With- 
out  going  further  into  the  bill  of  exertions, 
we  are  of  opinion  tba^  as  this  matter  Is  pre- 
sented. It  was  Irrelevant  The  object  of  the 
question  was  to  prove,  not  the  value  of  tbe 
chips  in  the  particular  game  to  the  players, 
but  what  th^  were  worth  in  tb»  market, 
BnA  what  their  ortSinal  cost  was.  Witness 
stated  what  he  paid  for  them  when  he  pur- 
chased the  same^  but  that  th^  bad  ceased 
to  be  valuable  on  account  at  the  presHit  gam- 
ing laws.  Had  the  testimony  been  directed 
to  the  value  of  the  dilps  as  used  in  the  game, 
and  th^  value  In  the  game  to  the  players, 
we  would  have  had  an  entirely  different 
proposltim ;  but  the  evidence  elicited  from 
the  witness  was  not  directed  to  this  particu- 
lar iKtlnt,  but  to  their  market  value; 

6.  Another  bill  of  uceptions  recites  that, 
while  tbe  witness  Bzra  Williamson  was  testi- 
fying In  behalf  of  the  defoidant,  the  county 
attornty,  on  cross-examination,  asked  him  If 
one  Van  Horn  did  not  ask  certain  xmrtles  in 
Bowie,  in  witness*  presence,  on  the  day  be- 
fore the  offense  is  alleged  to  have  been  com- 
mitted, the  following  question:  "Where  are 
your  poker  players?"  and  that  the  parties  of 
whom  the  question  was  asked  answered  they 
did  not  know.  Objection  was  urged  to  this, 
because  it  was  a  matter  occurring  between 
third  parties  In  the  absence  of  the  defendant, 
and  not  In  any  way  4)lndlng  upon  him.  and 
that  appellant  knew  noOilng  abont  It  and 
could  nqt  be  bound  by  tbe  question  and  an- 
swer occurring  between  these  parties  in  his 


absence.  This  point,  we  think.  Is  also  wcO 

taken. 

Appellant's  application  for  a  oontlnnaiice 
was  overruled.  As  the  case  is  disposed  ot 
In  the  opinion.  It  is  unnecessary  to  notice  or 
discuss  the  application  for  continuance,  and 
It  may  not  occur  upon  anotim  trial;  In 
fact,  tbe  witness  may  be  present,  or  his  at- 
tendance may  be  secured. 

For  the  errors  pointed  out,  the  Jni^^nient  Is 
reversed,  and  the  cause  Is  remanded. 


DECTEER  V.  STATE. 

(Oonrt  of  Oiminal  Appeals  of  Texaa   Oct  20k 
1900.    On  Motion  for  Behcar- 
ing,  Jan.  20,  1910.) 

1.  CsniiMAi.  liAW  (i  170*)— Pmob  Gomvio* 

HON— COICPLAIMT. 

A  conviction  for  affray,  prior  to  tbe  fillip 
of  a  complaint  or  warrant  of  arrest,  was  not 
jeopardy,  so  aa  to  bar  a  subsequent  proeecQtioa 
for  aggravated  assault,  based  on  the  same  tianf- 
action. 

[EkL  Note^For  other  cases;  see  GrimiiHl 
Law,  Gent  Dig.  f  S12;  Dec  Dig.  i  17a*] 

2.  Assault  and  Battbbt  ^8S*)— Aogbavat- 
ED  Assault— B VI  DEN cB—ParoB  Tbkeats. 

In  a  prosecution  for  aggravated  assanl^ 
complainant  was  entitled  to  testify  that,  two 
months  b«fore  the  difficulty,  defendant  told  bim 
tbat  if  be  did  not  fret  out  of  the  road  for  him 
when  he  met  him  the  next  time  he  would  kill 
him,  to  show  tbe  state  of  defendants  feelins, 
and  to  support  testimony  indicating  an  unpro- 
voked assault 

[Ed.  Note.— For  other  cases,  see  Assanlt  and 
Batten,  Cent  Dig.  H  128,  ISl.  132 ;  Dec.  Dif. 
I  88.*I 

3.  Cbimiwal  Law  (|  1189^— AppKAir-RrL- 
INOS  on  Evidence— Pbkjddice. 

In  a  prosecution  for  aggravated  anaolt. 
there  was  no  substantial  or  reasouaUe  error  in 
permitting  complainant  to  testify,  though  not 
an  expert,  tliat  he  was  apprefaenBlve  that  blood 
poisoning  might  result  from  his  wounds. 

[Ed.  Note.— Fw  other  cases,  see  Criminal 
Law.  Cent  Dig.  1 31^ ;  Dea  Dig.  1 1169.*} 

4^  GaniiNAi.  Law  (S  351*)  —  Evidencb  —  In • 

CanciNATINO  CiaCDllSTAHCES. 

Evidence  that  on  the  night  of  the  difficulty 
accused  and  his  companion  came  to  witness 
house,  some  eight  or  ten  miles  from  irhere  they 
resided,  and  stayed  all  night,  though  they  wen 
both  married  men,  waa  aamiBsible  to  show  con- 
duct inconsistent  with  Innocence;  their  explan- 
ation being  a  desire  to  readi  a  Justice  of  the 
peaoe,  before  whom  accused  pleaded  gailty  to 
a  lesser  offense  than  that  with  which  be  wu 
subsequently  charged. 

[Ed.  Note.— For  other  cases,  see  Criminil 
Law,  Cent  Dig-  f  776;  Dec  Dig.  f  SSL*] 

5.  ASSAXTLT  AND  BaTTEBT  (|  66*>— AOOBAVAl- 

ED  A8SAni.T— Evidence. 

Where,  m  a  prosecution  for  aggravated  s^ 
sault,  whether  accused  or  codkplainant  was  tbe 
aggreBsor  waa  a  riiarply  contested  Issue,  aod 
defendant  had  testified  that  he  wasted  to  settle 
the  matters  In  cwitroversy  with  complsisaat 
and  had  t^red  to  do  so,  evideacs  in  icbattal 
that  witnesi,  prior  to  tbe  difficulty,  went  to  see 
accused  with  reference  to  the  matters  in. dis- 
pute between  complainant  and  accused  and  tim 
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to  induce  hlffl  to  settle  tbe  dlffeience,  was  admis- 
sible. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Oent.  Dif .  f  131 ;  Dec.  Di«.  I  80.*] 

6.  Assault  and  Battebt  (|  92*)— Aqobatai- 

■D  ASBAULI^WBAPON— BVIDBNCB. 

Evidence  held  to  Justify  a  finding  that  ao- 
cnsed,  when  he  assaulted  complainant,  used  a 
dangennis  weapon. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent  Dlf.  H  137-139;  Dee.  Dig.  f 
92.*] 

7.  Cbiminax  Law  ({  823*)  — Ikstbhctions— 
Curb  bt  Ocher  Instbuctions. 

Accused  was  not  prejudiced  by  an  iuBtruc- 
tioD  that  it  is  not  enough  that  the  assaulting 
party  believed  himself  fn  danger,  unless  the 
circumstances  are  such  that  the  jury  can  say 
he  had  a  reasonable  ground  for  such  belief, 
where  the  court  further  charged  in  the  same  con- 
nection that  the  law  guarantees  the  right  to  act 
on  apparent  danger,  and  that  in  judging  there- 
of the  law  requires  thB  jory  to  view  the  danger 
from  defendant's  standiwint,  and  to  consider 
all  the  cirenmstances  surrounding  defendant  at 
the  time  of  the  difficulty,  though  the  jury  may 
believe  that  in  fact  no  real  danger  existed,  and 
if,  at  that  time.  It  reasonably  appeared  to  de- 
fendant that  the  prosecutor  wss  about  to  at< 
tack  him,  dtfendant  would  be  guilty  ot  no  of- 
fense. 

[Ed.  Note.— For  other  cases,  see  Criminal  Law, 
Cent.  Dig.  SS  1992-1995,  8158;  Dec.  Dig.  | 
823.*] 

8.  Cbiminal  Law  (H  1137*)— Appxal  — Imvit- 
ED  Ebbob. 

Accused  cannot  complain  on  appeal  of  an 
instruction  he  himself  requested. 

[Ed.  Note.— For  other  caaes,  see  Criminal 
Iaw,  Cent.  Dig.  1  8009;  Dec.  Dig.  f  1187.*] 

On  Motion  for  Behearing. 

■9.  ASSAXTLT  AND  BATTEBT  (|  96*)— InSTBUO- 

TioRs— Intent. 

An  instruction  that  If  defendant,  on  or 
about  the  date  specified,  and  within  two  years 
prior  to  the  filing  of  the  informatiou,  did  commit 
mh  assault  on  prosecutor  with  premeditated  de- 
sign, that  is,  preooncetved  in  Ms  mind  prior  to 
such  assault,  and  tiie  assault  was  committed  by 
means  calculated  to  inflict  great  bodily  injury 
•on  prosecutor,  tiie  jury  should  find  him  guilty  of 
aggravated  assault,  was  erroneous,  for  failure 
to  require  that  the  premeditation  must  have  ex- 
isted in  the  mind  of  accused  at  the  time  of  the 
-assault,  eqieclaily  in  view  of  evidence  that  an 
unfriendly  state  of  feeling  had  existed  between 
the  parties  for  a  considerable  time. 

[Ed.  Note.— For  other  cases,  see  Assault  and 
Battery,  Cent:  IMg.      148,  149;  Dec  Dig.  t 

Appeal  from  Denton  County  Court;  Lee 
Znmwalt,  Judge. 

Efl  Decker  was  convicted  of  aggravated 
■assault,  and  he  appeals.  Beversed  and  re- 
manded. 

Hopkina  &  MllUken,  for  appellant.  F.  J. 
McCOTd,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  Appellant  was  charged  by 
Information  filed  In  the  county  court  of  Den- 
ton county  with  an  a^arated  assault  upon 
•one  G.  W.  Farringtcm.  There  were  a  num- 
ber of  counts  In  the  information,  and  among 
other  bases  of  the  offense  was  an  assault 
with  tbe  handle  ct  a  knlfe^  which  was  al- 
leged to  be  a  dead^  weapon;  an  assault  I9 


a  deadly  weapon,  alleged  to  be  a  hard  In- 
stroment,  a  better  description  of  which,  it 
Is  stated,  could  not  be  given;  an  assault  with 
premeditated  design  and  by  the  use  of  means 
calculated  to  Inflict  great  bodily  Injury;  an 
assault  with  knuckles;  and  an  assault  up- 
on said  Farrlngton  by  striking  him  with  his 
fist  The  case  was  very  stoutly  contested 
in  the  court  below,  and  many  exceptions 
taken,  and  many  questions  now  presoited  to 
UB  as  grounds  for  rev^saL 

In  addition  to  his  plea  of  not  guilty,  ap- 
pellant Interposed  8  special  plea  to  the  ef- 
fect, In  substance,  that  be  had  theretofore 
been  convicted  of  the  offense  of  an  affray, 
which  was  the  same  transaction  as  herein 
charged,  said  conviction  being  had  in  the 
justice  court  of  precinct  No.  7  in  Denton 
county,  and  that  said  Judgment  had  never 
been  appealed  from,  set  aside,  or  reversed, 
but  was  still  In  full  force  and  effect  On  the 
trial  appellant  offered  proof  of  his  special 
plea,  and  same  was  excluded,  on  the  ground 
that  the  judgment  of  conviction  bore  date  on 
eth  day  of  April.  1907,  while  the  affidavit 
the  basis  of  said  prosecution,  as  well  as  the 
warrant  of  arrest  was  dated  on  7th  day  of 
AprU,  1908.  An  Inspection  of  the  Instru- 
ments offered,  which  are  embodied  in  tbe 
record,  confirm  the  correctness  of  the  objec- 
tion made  by  the  county  attorney.  It  Is  ob- 
vious that,  In  the  state  of  record,  the  judg- 
ment, there  being  then  no  complaint  filed, 
placed  the  appellant  in  no  jeopardy,  and 
same  constituted  no  bar  to  this  prosecution 
for  aggravated  assault  and  the  court  did  not 
err  in  excluding  the  evidence  offered  In  sup- 
port of  appellant's  plea.  Watson  v.  State, 
5  Tex.  App.  271;  Warrlner  v.  State,  3  Tex. 
App.  104,  30  Am.  Rep.  124. 

The  evidence  In  the  case  shows,  briefly, 
that  on  Sunday  evening,  April  5,  1908,  while 
driving  along  the  public  road,  Farrfngton 
was  set  upon  by  appellant,  while  another 
person  was  near  by  and  In  front  of  him, 
and  while  Farrlngton  was  In  his  buggy  do- 
ing nothing,  who  assaulted  him  with  a  knife 
or  some  hard  substance  and  Inflicted  serious 
wounds  upon  him.  That  during  this  time 
Farrlngton  was  doing  nothing  except  seek- 
ing to  protect  himself,  and  that  tbe  assault 
was  wholly  unprovoked.  Appellant  denied 
tbe  substance  of  these  facts,  and  testified 
that  he  believed  at  the  time  that  Farrlngton 
had  a  pistol,  and  at  the  time  he  struck  him' 
was  In  the  act  of  making  preparation  to 
shoot  him.  The  evidence  showed  that  there 
had  been  a  bad  state  of  feeling  between  the 
parties  for  some  little  while. 

1.  There  was  no  error  In  permitting  Far- 
rlngton to  testify  that  in  February  before 
this  difficulty  the  appellant  told  bim  on  one 
occasion  that  If  he  did  not  get  out  of  tbe 
road  for  him  when  he  met  him  the  next  time 
he  would  kill  bim.  This  was  admissible  to 
show  tlte  state  of  ^llng  on  the  part  of  ap- 
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pellant;  and  as  lending  support  to  the  testi- 
mony of  the  nnproToked  assault  on  Farrlng- 
ton.  Xor  do  we  believe  there  was  any  snb- 
stantlal  or  reasonable  error  In  permitting 
this  witness  to  testify  that,  In  connection 
with  the  nature  of  his  wounds,  he  was  under 
the  apprehension  that  blood  poisoning  might 
resnlt  While  not  an  expert,  this  Is  part  of 
the  statement  of  the  wounds  Inflicted  upon 
him,  and  the  apprehension  resulting  there- 
from; and  the  fear  or  apprehension  felt, 
even  if  erroneously  admitted,  was  not  cal- 
culated to  injure  appellant  Nor  do  we  be- 
lieve that  there  was  error  In  the  action  of 
the  court  in  admitting  the  testimony  of  John 
Slater  to  the  effect  Hiat  on  the  night  of  the 
difficult,  about  10:30  o'docfe,  appellant  and 
his  companion,  Brattou,  came  to  his  house 
and  spent  the  night  Slater's  house  was 
some  eight  or  ten  miles  from  where  appel- 
lant and  Brattcm  resided.  They  were  both 
married  men,  and  this  testimony  tended  to 
show  conduct  Inconsistent  with  the  actl<m 
of  an  innocent  man.  Appellant's  and  Brat- 
ton's  explanation,  that  the  purpose  of  their 
visit  was  to  enable  them  to  reach  the  JusUce 
of  the  peace,  made  an  issue  on  this  question, 
and,  of  course,  this  was  a  matter  tm  the 
Jury. 

2.  On  the  trial  the  state  was  permitted  to 
prove  by  one  Hlgglns  that  a  little  while  be- 
fore the  difficulty  he  went  to  see  appellant 
with  reference  to  the  matters  In  dispute  be- 
tween himself  and  Faningtcm,  and  tried  to 
get  him  to  settle  the  difference  between 
them.  In  view  of  the  eiplanation  of  the 
court  that  appellant  had  testified  tliat  he 
wanted  to  settle  the  matters  In  controversy 
with  prosecuting  witness,  and  had  offered 
to  settle  same  with  him,  we  think.  In  re- 
buttal, that  this  testimony  was  admissible. 
It  was,  under  the  testimony,  a  sharply  con- 
troverted Issue  as  to  who  was  the  aggressor 
In  the  difficulty,  and  the  state  of  mind  of 
appellant  was  a  matter  of  prime  Importance. 

3.  We  do  not  believe  that  the  complaint 
of  appellant  that  there  was  no  evidence  or 
semblance  of  evidence  that  appellant  made 
use  of  a  dangerous  weapon  can  be  sustained. 
While  the  weapon  was  not  so  distinctly  sera 
by  Farrlngton  as  to  be  described,  his  testi- 
mony strongly  Indicates  that  appellant  did 
use  some  sort  of  weapon,  and  this  evidence, 
taken  In  connection  with  the  character  of 
Injuries  received,  would  tend  to  Impress  the 
jury,  we  believe,  that  he  did  have  such 
weapon;  at  least.  It  cannot  be  said  that  there 
was  no  evidence  raising  this  issue. 

4.  The  eleventh  ground  of  appellant's  mo- 
tion is  that  the  court  erred  in  that  portion 
of  his  charge  wherein  he  Instructed  the  Jury 
as  follows:  "It  is  not  enough  that  the  party 
believed  himself  in  danger,  unless  the  facts 
and  circumstances  were  such  as  that  the 
Jury  can  say  be  had  reasonable  grounds  for 
Ills  belief."  The  complaint  of  this  charge 
Is  that  a  party  has  a  right  to  act  on  the  mere 


appearance  of  danger  and  Is  not  required  to 
stop  and  consider  whether  the  facts  and 
circumstances  constitute  a  reasonable  ground 
for  said  belief  or  not  In  connection  witti 
the  portion  of  the  charge  complained  of,  the 
court  had  instructed  the  Jury  as  follows: 
"Our  law  guarantees  to  all  persons  the  rlgbt 
to  act  on  apparent  danger,  and  in  judging  of 
tiie  apparent  danger  the  law  requires  the 
jury  to  review  the  same  from  the  defend- 
ant's standpoint,  and  to  take  Into  consid- 
eration all  of  the  facte  and  circumstances 
surrounding  the  defendant  at  the  time  of 
the  difficulty,  and  to  view  the  same  from 
bis  (defendant's)  stai^point  at  that  time: 
and  altboTigh  the  Jury  may  brieve  trom  tbs 
evidence  that  in  fact  no  real  dangn-  existed 
at  the  time  of  tbe  difficulty.  bOU.  If  at  that 
time  it  reasonably  appeared  to  t&e  deffend- 
ant  from  his  standpoint  that  the  prosecut- 
ing witness  was  about  to  attadk  him,  defend- 
ant would  be  guilty  of  no  (Aense.  and  yoo 
will  find  him  not  guilty.*'  And  the  language 
complained  of  Immediately  follows  the  por- 
tion of  the  charge  above  quoted.  We  do  not 
think,  taken  In  connection  with  tbe  court** 
entire  charge,  that.  If  lacking  In  technlcsl 
accura<7  or  completeness,  this  could  In  the 
nature  of  things  have  injured  appeUint 
The  paragraph  Immediately  preceding  tin 
language  complained  of  had  been  requested 
by  counsel  for  appellant,  and  was  given  by 
the  courts  with  the  addition  of  the  language 
against  which  complaint  is  leveled. 

G.  The  twelfth  ground  of  the  motion  com- 
plains that  the  court  erred  in  that  portion 
of  his  charge  wherein  he  attempts  to  define 
an  aggravated  assault  committed  upon  pre- 
meditated design,  in  that  the  same  changes 
the  definition  of  an  aggravated  assault  c(hii- 
mltted  upon  premeditated  design  as  defined 
by  our  Penal  Code  of  1805  (section  601,  par. 
9),  and  erroneously  defines  the  t^m  "pn- 
medltated  design,"  and  also  makes  the  as- 
sault aggravated  if  defendant  at  any  time 
prior  to  the  difficulty  had  a  preconceived 
Intention  to  assault  the  prosecuting  witness, 
whether  In  fact  It  existed  at  the  time  of 
the  assault  or  not  We  note,  in  passing,  that 
the  charge  complained  of,  as  shown  by  tbe 
record,  appears  to  have  been  given  at  tbe 
request  of  appellant  On  page  60  of  the  rec- 
ord we  find  the  following:  "State  of  Texas 
V.  £fr  Decker.  Defendant  reqneste  the  fol- 
lowing special  charge" — and  then,  with  notb- 
Ing  intervening,  there  follows  two  pages  of 
InBtructions,  signed  by  the  county  judge, 
and  indorsed,  "Court's  charge  to  the  jury." 
Clearly,  If  this  Instruction  was  requested  by 
counsel  for  appellant  if  there  was  any  er- 
ror in  it,  it  would  be  invited  error,  and, 
therefore,  a  matter  of  which  appellant  could 
not  complain.  As  the  record  comes  to  us. 
this  seems  to  be  the  case,  and  we  need  not. 
therefore,  inquire  into  the  correctness  of  tbis 
charge.  However,  we  may  say,  in  passing, 
that;  considering  tbe  charge  altogether,  it 


Digitized  by 


Google 


Tex.) 


DBOEBB 


T.  BTATBl 


915 


doea  not  seem  to  na  to  be  partlcalarlT  ob- 
jectionable. 

6.  Oomplalnt  Is  also  made  of  the  Bnfflclen- 
cy  of  tbe  evidence  to  saataln  the  vwdict  and 
Judgment.  While  tbe  proof  was  conflicting, 
we  cannot  say,  in  the  light  of  the  entire 
record,  that  tbwe  vas  no  evidence  upon 
which  the  Jury  mis^t  bare  baaed  their  con- 
clusion. 

Finding  no  errw  in  the  recwd,  the  Jnds- 
ment  of  conviction  is  affirmed* 

BROOKS,  J.,  absent 

On  Motion  for  Rehearing. 

RAMSEY,  J.  When  this  canse  was  Bnbmlt> 
ted  it  Seemed  to  appear  from  the  record  that 
the  charge  complained  of  and  treated  in  the 
fifth  paragraph  of  the  opinion  had  been  re- 
quested by  counsel  for  appellant  On  motion 
to  correct  the  record,  the  original  charge  of 
the  court  below  has  been  transmitted  to  this 
court,  and  In  the  light  of  such  corrected  rec- 
ord it  is  evident  that  this  charge  was  not  only 
not  requested  by  appellant,  bat  it  appears 
that  the  same  was  excepted  to  at  the  time, 
and  that  special  charges  were  requested  by 
him  seeking  to  correct  what  was  believed  to 
be  an  erroneous  charge  given  by  the  court 
The  entire  diarge  complained  of  Is  as  fol- 
lows: "If  you  find  anff  believe  from  the  evi- 
dence beyond  a  reasonable  doubt  that  the  de- 
fendant Eff  Decker,  In  Denton  county,  Tex., 
on  or  about  the  5th  day  of  April,  1908,  and 
within  two  years  prior  to  tbe  filing  of  the  in- 
formation herein,  did  commit  an  assault  on 
G.  W.  FarrlngtOD,  and  that  said  assault  was 
committed  with  premeditated  design,  that  ia^ 
preconceived  in  his  mind  prior  to  sncb  as- 
sault If  you  find  one  was  committed  by  blm, 
and  that  mch  assault  was  committed  by 
means  calculated  to  Inflict  great  bodily  In- 
Jury  upon  the  person  of  said  Parrtagton,  you 
will  find  the  defendant  guilty  of  aggravated 
assanlt  and  punlsu  him  as  above  set  forth 
for  aggravated  assault"  On  this  subject  ap- 
pellant requested,  among  others,  the  follow- 
ing special  chaise:  "I  charge  you  that,  be- 
fore you  can  convict  the  defendant  of  an  ag- 
gravated assault  on  the  count  of  tbe  Informa- 
tion charging  an  assault  committed  upon  pre- 
meditated design:  (1)  Ton  must  believe  from 
the  evidence  beyond  a  reasonable  doubt  that 
tbe  defendant  Eff  Decker,  entered  into  a  con- 
spiracy with  J.  R.  Bratton  to  assault  the  said 
G.  W.  Farrlngton,  and  that  the  assault  com- 
mitted. If  any,  was  in  furtherance  of  their 
commod  design  and  purpose;  and  (2)  that  the 
assault  committed,  If  any  was  committed  by 
the  use  of  means  calculated  to  Inflict  great 
bodily  injury."  And  also  tbe  following  spe- 
cial diarge  waa  requested:  "An  assault  and 


battery  may  become  aggravated'  when  com- 
mitted with  premeditated  design  and  by  tbe 
use  of  means  calculated  to  Inflict  great  bodily 
injury.  If  you  believe  from  tbe  evidence  be- 
yond a  reasonable  doubt  that  defendant,  Eff 
Decker,  about  the  time  charged  In  the  Infor- 
mation, in  Denton  county,  Tex.,  with  pre- 
meditated dralgn  did  commit  an  assault  upon 
G.  W.  Farrlngton,  and  that  such  assault  was 
committed  by  the  use  of  means  calculated  to 
Inflict  great  bodily  Injury,  you  will  find  the 
defendant  guilty  of  an  aggravated  assault; 
but  If  you  hove  a  reasonable  doubt  If  said 
assault.  If  any,  was  committed  with  premed- 
itated design,  you  will  acquit  the  defendant 
of  an  aggravated  assault  If  you  believe 
from  the  evidence  beyond  a  reasonable  doubt 
that  said  assault,  if  any,  was  committed  with 
premeditated  design,  but  have  a  reasonable 
doubt  that  the  means  need  were  calculated  to 
Inflict  great  bodily  Injury,  you  will  acquit  the 
defendant  of  an  aggravated  assanlt" 

In  the  light  of  the  record,  and  In  view  of 
the  fact  that  an  unfriendly  state  of  feeling 
had  existed  between  the  parties  for  some  time, 
it  is  urged  that  the  diarge  of  the  court  which 
permitted  a  conviction  as  tbe  result  of  a  pre- 
conceived design  at  any  time,  however  long 
before  the  assault  was  in  fact  committed,  Is 
erroneous,  and  that  where  pr^nedltatlon  Is 
an  element  of  tbe  crime  It  must  not  only  exist 
prior  to  the  commission  of  the  offense,  but  the 
same  must  exist  in  tbe  mind  of  tbe  party  com- 
mitting the  offense  at  tbe  time  of  the  com- 
mission thereof ;  that  it  must  not  only  have 
been  preconceived  prior  to  the  time  when  the 
offense  was  committed,  but  must  be  an  actual 
existing  design  In  tbe  mind  of  the  party  com- 
mitting tbe  offense  when  tbe  offense  is  com- 
mitted, and  must  be  proven  by  the  same  de- 
gree of  proof  required  to  prove  any  other  es- 
sential to  an  offense  against  tbe  laws  of  thta 
state.  Atkinson  v.  State,  20  Tex.  522 ;  McCoy 
V.  State,  25  Tex.  89,  78  Am.  Dec.  520;  Sanders 
V.  State,  41  Tex.  309.  The  facts  of  this  case 
barely  raise  the  issue  of  an  assault  by  pre- 
meditated design.  It  does  contain  many  ref- 
erences to  previous  difficulties,  and  under  the 
terms  given  It  was  easily  possible  for  the  Jury 
to  have  concluded  that  if,  at  any  time  within 
two  years  next  before  the  Institution  of  tbe 
prosecution,  appellant  bad  conceived  tbe  Idea 
of  assaulting  Farrlngton,  and  did  thereafter 
assanlt  him,  whether  in  pursuance  of  such 
preconceived  design  or  not  and  whether  grow- 
ing out  of  such  preconceived  design,  the  of- 
fense would  be  complete. 

For  the  reason  pointed  out,  the^notlon  for 
rehearing  la  granted,  tbe  Judgment  reversed, 
and  the  cause  remanded. 

HcCORDf      not  alttlng; 
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WILUAM8  T.  STATEL 
(Conrt  of  Grimlnal  Appeals  of  Texas.   Jan.  IS, 
19ia    Rehearing  Denied  Feb^  9,  1910.) 

1.  HOKICIDB     (I  257*)— EtIDBNCE— SUPFICI- 

BNCT— Assault  with  Intent  to  Mubdes. 
Bvidence  held  to  amtaln  a  conviction  for 
assault  with,  intent  to  murder. 

[Bd.  Note.— For  other  cases,  see  Homldde, 
Dec  Dig.  S  257.*] 

2.  Cbihinai.  Law  <8  9S9*)— New  Tbiai.— 
Newlt  Discovered  Evidbroe— Diligence. 

Accused  is  not  entitled  to  a  new  trial  for 
newly  diacorered  evidence,  conaistlng  of  his 
statements  to  one  who  could  have  been  produced 
at  the  trial. 

[Ed.  Note.— For  otlier  cases,  see  Criminal  Law. 
Cent  Dig.  S{  2318-2323 ;  Dec.  Dig.  %  939.*] 
8.  Cbihinai.  Law  ^  1100*)— Appeal  and  Eb- 

BOB— Bcvnw— Quebtions  or  Fact— Bul- 
.  iHoa  OH  Motion  fob  Nrw  Tbial. 

The  denial  of  a  motion  for  a  new  trial 
for  the  jura's  miacouduct  will  not  be  disturbed 
on  appeal,  where  the  testimony  on  which  the 
ruling  Is  based  is  conflicting. 

[E>d.  Note.— For  other  cases,  see  Criminal  Law, 
Cent  Dig.  1  SOSl;  Dec  Dig.  f  11G0.*J 

Appeal  from  District  Court,  Busk  County; 
W.  C  Buford,  Judge. 

Walker  Williams  was  convicted  of  assault 
vrltb  intent  to  murder,  and  be  appeals.  Af- 
firmed. 

J.  W.  McDavid  and  T.  J.  Arnold,  for  ap- 
pellant John  A.  Mobley,  Asst  Atty.  Oeu., 
for  the  State. 

McCOBD,  J.  This  is  an  appeal  from  a 
conviction  for  assault  with  Intent  to  murder, 
with  a  punishment  of  seven  years.  The  fair- 
ness of  tbe  trial  in  the  court  below  Is  as- 
sailed In  this  conrt  upon  three  grounds:  First, 
the  insufllclency  of  the  testimony;  second, 
upon  the  ground  of  newly  discovered  evi- 
dence; and,  third,  the  misconduct  of  the 
Jury. 

As  to  the  first  ground.  It  Is  sufficient  to 
say  that  the  testimony  amply  supports  the 
verdict  The  proof  shows  that  the  appel- 
lant and  the  prosecuting  witness,  Joe  Hall, 
were  at  a  social  gathering  on  the  19th  of 
June  last  year.  As  the  prosecuting  vrltness, 
Joe  Hall,  approached  the  crowd,  appellant 
one  of  the  crowd,  made  some  insulting  re- 
mark about  Hall,  when  Hall  asked  him  what 
he  was  cursing  him  about  Appellant  denied 
cursing  the  witness  Hall.  Hall  turned  off, 
and  the  appellant  readied  In  a  grip,  drew  a 
pistol,  and  fired,  striking  Hall  In  the  arm. 
Appellant's  contention  was  that  at  the  time 
be  fired  Hall  was  advancing  on  him  and  at- 
tempted to  draw  a  razor.  The  Issue  of  self- 
defense  was  submitted  to  the  jury.  We  are 
of  opinion  that  the  testimony  amj^y  sup- 
ports the  verdict 

2.  Appellant,  in  his  motion  for  a  new  trial, 
alleged  as  one  of  the  grounds  thereof  that 
he  had  discovered,  since  the  trial  of  the 
case,  that  he  could  prove  by  one  Montgomery 
that  on  the  ISth  day  of  June,  the  day  be- 


fore the  dlfllculty.  he  (Montgomeu)  tried  to 
hire  appellant  to  work  on  that  day,  bat  that 
he  was  going  up  yonder  to  get  drank  <meaft- 
ing  Greenville,  the  place  where  tbe  dlfficnlty 
occurred).  In  tbe  trial  of  the  case  tbe  state 
placed  a  witness  on  the  stand  by  tbe  name 
of  WIndom.  who  testified  that  on  the  18th 
day  of  June  he  was  In  the  t»wn  of  BnSk, 
when  he  heard  Mr.  Montgomery,  wlio  ran  a 
planer  down  close  to  the  d^t  uik  the  ap- 
pellant if  be  was  going  to  work  for  him  to- 
morrow, tbe  10th,  when  appellant  replied 
that  he  was  going  to  get  drunk,  and  going 
over  to  QreenvUle  and  get  him  a  n^ro ;  tbe 
purpose  of  the  motion  for  new  trial  being  to 
prove  by  the  said  Montgomery  tbat  he  did 
not  say  anything  about  going  to  get  him  a 
negro.  How  appellant  could  claim  to  be  sur- 
prised by  this  testimony,  and  how  he  omld 
say  that  he  was  not  acquainted  with  the  foct 
as  to  what  Montgomery  would  swear  nntil 
after  the  trial,  we  are  not  advised  from  tbe 
record.  The  record  discloses  that  tbe  wit- 
ness Windom  testified  that  was  the  state, 
ment  that  appellant  made  to  Montgomery. 
Montgomery  resided  In  the  town  where  tbe 
trial  occurred,  and  could  have  been  procured 
In  a  half  hour.  Uence  this  testimony  can- 
not be  regarded  either  as  newly  discovered 
or  as  coming  to  the  knowledge  of  appellant 
after  tbe  triaL  Diligence  would  have  sug- 
gested, since  this  matter  was  disclosed  b; 
the  witness  Windom,  that  process  be  Issued 
and  the  witness  Montgomery  be  brought  into 
court  We  ther^ore  hold  that  appellant  was 
not  entitled  to  a  new  trial  upm  the  groood 
of  newly  discovered  evidence. 

8.  As  to  tbe  misconduct  of  the  Jnry:  In 
the  motion  for  new  trial  appellant  complains 
that,  after  the  Jury  had  retired  to  consider 
of  their  verdict  one  Bill  Vice,  who  was  a 
monber  of  the  jury,  stated  before  tbe  ver- 
dict had  been  decided  uptm  that  he  knew  the 
defendant ;  that  he  was  a  mean  negro ;  tbat 
he  bad  three  or  four  years  ago  shot  a  negro 
on  bis  place;  that  be  had  a  quarter  of  a 
dollar  sewed  up  in  his  head  to  protect  a 
fractured  skull,  caused  by  a  lick  on  the  head 
in  a  fight;  and  that  he  (Vice)  would  like  to 
send  the  defendant  for  a  longer  term  if  be 
thought  he  had  good  sense.  This  issue  was 
tried  in  the  court  below,  and  testimony  of- 
fered by  the  appellant  and  the  state  on  said 
issuea  Some  of  the  Jurors  stated  that  there 
was  something  said  about  the  negro  being  a 
mean  negro  and  having  fights,  and  that  this 
occurred  before  tbe  jury  had  reached  a  ver- 
dict. Others  of  the  jury  testified  that  noth- 
ing of  this  sort  occurred  until  after  the  ver- 
dict was.reached. 

Jeff  Allen,  who  was  a  member  of  tbe  jury, 
testified  tbat  be  was  a  member  of  the  Jury 
that  returned  the  verdict  against  appellant 
awarding  him  seven  years  in  the  peniten- 
tiary; that  Hr.  Vice  was  selected  as  fWre- 
man,  and  he  then  asked  the  jnry  as  to  their 
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opinion  of  the  ease.   "Some  of  us  9>oke  np 
and  says,  'Give  bim  10  years.'-  Don't  r»- 
member  who  that  was  that  spoke  up;  but 
tbey  was  all  willing  to  give  blm  10  yean, 
and  up  to  that  time  I  don't  think  anytiilns 
was  said  with  reference  to  giving  him  15 
years.    Mr.  Hamm  joined  In  this  lO-year 
proposition  (Mr.  Hamm  being  the  jnror  mak- 
ing the  affldaTit  as  to  the  misconduct  ot  the 
jury),  and  voted  with  the  crowd  on  the  10 
years,  and  he  voted  to  give  him  10  yeara,  and 
up  to  this  time  Mr.  Vice  bad  made  no  state- 
ment before  the  jnry.  Then  Mr.  Vice  spoke 
np  and  says,  'I  think  7  years  is  long  enough 
for  the  negro;  that  he  had  his  head  bnrst- 
ed,  and  had  a  dollar  sewed  In  it ;'  and  I  said 
that  I  thought  7  yean  was  ^ongh  for  a 
l>oy  like  he  was;  and  then  we  took  that  vote, 
and  we  all  voted  for  7  years,  but  Mr.  Co* 
haden,  and  he  sat  in  the  window  and  didn't 
get  np;  and  then  Mr.  Cohaden  says,  *I  am 
with  yon  all  to  put  him  up  for  7  years,' 
and  got  up  at  the  same  time  he  was  talk- 
ing. Mr.  Vice  did  not  say  a  word  that  caused 
tbe  Jary  to  center  upon  the  10-year  proposi- 
tion.   Mr.  Vice  never  said  a  word,  except 
that  he  wanted  to  reduce  his  time  from  10 
years  to  7  years."  On  cross^uuninatlon  this 
witness  testified:  "I  did  not  hear  any  one 
suggest  a  5-year  punishment,  and  I  did  not 
hear  anything  at  all  said  about  a  5-year  term 
for  blm.  Mr.  Vice  Just  said  to  some  of  tbe 
Jury—  I  might  have  been  the  one.  I  think 
I  says:  *I  think  7  yeara  Is  enon^  for  him. 
He  dtmt  look  like  he  Is  over  17  or  18  years 
old.*  And  then  Mr.  Vice  spoke  np  and  says, 
'He  Is  oldor  than  be  loc^'  and  that  he  was 
a  pretty  bad  negro;  that  be  bad  Aot  a 
n^ro  on  bis  place  imce;  and  Mr.  Vice  says 
further,  *I  think  7  yeara  Is  enoni^  time 
for  bbn.'  When  be  told  us  that,  tbe  vwdlct 
bad  done  been  written  and  signed,  miat 
was  all  Mr.  Vice  said  about  tbe  negro.  If 
be  said  anything  about  his  conduct  here  In 
town,  I  never  heard  It  I  guess  Mr.  Hanun 
beard  this  tallc  by  Mr.  Vice,  and  Mr.  Hamm 
did  not  aak  uy  qneatlons  about  the  negro's 
conduet" 

J.  M.  Gohaden,  another  witness,  testtfled 
that  he  was  a  member  of  the  Jury,  and  in 
bis  testimony  be  states  that  Mr.  Vice  was 
for  the  lowest  term.  Some  <jt  the  Jury,  and 
most  of  them,  wanted  to  give  the  defendant 
10  years,  and  that  Mr.  Vice  argued  with  them 
to  get  them  down.  He  further  states  that, 
after  tbey  bad  agreed  on  7  years,  Mr.  Vice 
spoke  up  and  said.  "I  knov  the  negro;  he 
worked  on  my  place  once;"  that  the  negro 
bad  beoL  struck  over  the  head,  and  bad  bis 
skull  bnrsted,  and  that  be  has  a  sliver  half 
dollar  sewed  up  in  his  bead,  and  that  he  was 
a  "fns^*  negro  among  the  megroea ;  that  to 
tbe  wltnesi^  best  recollection  Mr.  Vice  was 
for  a  &-year  terra. 

Mr.  Vice  took'  tbe  stand,  and  tesUfled  that 
he  mu  a  member  of  the  Jury;  and  here 
we  will  set  out  Mr.  Aloe's  testimony  in  full, 
a>  fidlom:  "JCy  name  Is  Bill  Vice ;  sat  upon 


the  Jury  on  the  trial  of  tbe  above  case  last 
week.  I  don't  know  that  I  can  recall  every- 
thing that  I  said  In  the  Jury  room;  but  I 
will  try  to  give  the  sum  and  substance  of  It 
We  went  in  the  Jury  room.  Some  one  nomi- 
nated me  for^an,  and  I  was  elected  fore- 
man ;  and  I  says,  'All  that  think  Sun  Green- 
wood Is  guilty  of  tbe  charge  claimed  by  the 
state,  let  It  be  known  by  rising  to  his  feet,' 
and  everybody  rose,  and  I  remember  having 
gotten  up  beftnre  we  decided  the  case  and 
told  the  Jury  that  I  wanted  to  speak  a  few 
words  In  behalf  ot  tbe  defendant;  that  Z 
didn't  think  be  could  be  held  accountable'  for 
his  crime  as  a  dear-minded  man;  ttmt  he 
cant  possibly  be  a  very  bright  man;  and 
about  this  time  one  of  the  Jurora  says,  *If 
I  thought  he  was  old  oiough,  I  would  be 
more  hard  on  him;  but  he  seems  to  be  Just 
a  kid,'  and  I  remarked.  'I  expect  he  Is  about 
35  yean  old.'  that  be  dec^es  his  looks,  and 
that  w«  better  be  Ugbt  on  blm;  that  I  dldnt 
think  he  Intended  to  kill  the  other  n^pro; 
that  he  was  Jut  one  of  them  ^[otlstical  per^ 
sons  who  wanted  to  make  a  record  for  him- 
self, and  that  ire  ought  to  Just  try  him  for 
the  Injury  he  done ;  that  be  can*t  be  a  very 
bright  feUow;  that  he  bad  bis  aaall  broke 
by  being  bit  over  the  bead  with  a  stick 
by  another  negn^  and  had  a  half  dollar  sew- 
ed  In  bis  bead;  and  then  I  think  I  taken 
the  sentiment  of  tbe  Jury,  and  some  of  them 
spoke  up  even  as  hi^  as  15  years— don't 
think  any  of  them  said  less  than  10  years, 
and  I  said  I  would  be  willing  to  put  the 
negro  in  for  6  yeara;  that  was  my  first  state* 
ment,  and  then  smne  man  spoke  up  to  give 
him  7  years.  I  could  not  say  whidi  Juryman 
It  was  that  spoke  up  and  says,  *Iiet'B  give 
blm  7  years.'  I  think  I  made  tbe  Impres- 
sion on  the  Jury  that  I  was  the  best  friend 
Sun  Greenwood  had  on  the  Jury.  I  made  the 
statement  about  the  half  dollar  In  bis  bead, 
etc.,  before  we  deliberated  any  at  all  on  t^e 
verdict  and  before  we  settled  on  fbi  verdict 
I  was  a  little  Inclined  not  to  give  him  a  very 
heavy  penalty ;  but  I  seen  the  way  the  Jury 
was  leaning,  and  I  agreed  to  give  him  the 
7  yeara  with  the  balance.  I  made  some  state- 
ment to  the  Jury  about  him  shooting  a  negro 
on  my  place,  as  sworn  to  by  Mr.  Hamm; 
but  I  could  not  tell  yon  when  that  statement 
was  made,  but  think  It  was  made  after  we 
had  agreed  on  the  verdict  1  know  John 
Montgomery.  Be  lives  about  a  mile  from 
town,  and  works  at  the  new  planing  mill 
here  in  town,  probably  half  mile  from  the 
courthouse."  Cross-examined,  he  testified  as 
follows:  "I  think  It  was  after  we  had  de- 
cided on  what  we  would  give  Sun.  I  wanted 
to  get  a  lighter  verdict  for  him,  and  Just 
made  the  remark  that  if  Sun  or  his  attor- 
ns bad  thought  about  It  they  would  not 
have  had  me  on  the  Jury,  because  he  had 
shot  a  negro  on  my  place  once ;  and  at  that 
time  the  verdict  had  not  been  signed.  I  said 
awhile  ago  that  so  far  as  Sim  was  concerned, 
I  stated  in  the  Jury  twm  that  be  was  Just 


Digitized  by 


Google 


918 


124  SOUTBWESTBBN  REPORTER. 


CECx. 


one  of  these  egotistical  negroes  that  wanted 
to  make  a  showing  for  himself,  and  that  I 
didn't  think  be  Intended  to  bill  the  negro." 

It  may  be  stated  that  there  was  very  lit- 
tle difference  in  the  testimony  of  the  differ- 
ent members  of  the  jury  who  were  examined 
as  to  what  Mr.  Vice  said ;  but  there  is  some 
difference  between  the  Jurors  as  to  when  it 
was  said.  Some  of  the  Jurors  testified  that 
the  remarks  of  Vice  as  to  the  n^o  being  a 
bad  negro  and  fighting  other  negroes  were 
made  after  the  verdict  had  been  agreed  up- 
on ;  others,  that  it  was  made  before.  How- 
ever, in  passing,  it  may  be  stated  that  all 
the  jurors  testified  that  what  was  said  by 
Mr.  Vice  did  not  Influence  them.  Without 
passing  on  the  question  as  to  whether  this 
court  or  the  trial  court  should  be  concluded 
by  the  statement  of  the  jurors  that  testi- 
mony adduced  In  the  jury  room  after  their 
retirement  did  not  Influence  the  jury,  we 
hold  that,  there  being  a  conflict  in  the  testi- 
mony, and  the  Issue  having  been  formed  and 
a  trial  bad  thereon  In  the  court  below,  be- 
fore the  judge,  in  passing  upon  the  motion 
for  new  trial,  and  the  Judge  having  found 
as  a  matter  of  fact  adverse  to  appellant's 
contention,  and  that  the  remarks  that  were 
made  by  Mr.  Vice  were  made  after  reaching 
the  verdict,  this  court  would  not  feel  Jus- 
tified in  granting  a  new  trial  upon  tbls 
ground.  See  Sam  Veaa  v.  State,  55  Tex.  Cr. 
R.  125,  114  S.  W.  830. 

This  disposes  of  all  the  grounds  of  the 
motion  for  new  trial.  No  complaint  is  made 
of  the  charge  of  the  court;  and,  finding  no 
error  in  the  record,  the  Judgment  Is  afllrmed. 


WOODS  T.  STATE. 

(Gonrt  of  CMminal  Appeals  of  Texas,  Jan.  26, 

1910.) 

1.  Ubex.  akd  Slandbb  ({  152*)— Cbiminal 
Responbibilitt  —  Imdictment  —  SurFi- 

CIENCT. 

An  indictment  alleging  that  accused  Imput- 
ed to  a  married  woman  that  she  "was  not  a  re- 
spectable woman,"  without  containing  Innuendo 
averments  alleging  what  the  lan^ua^  meant, 
end  that  as  spoken  and  intended  it  meant  that 
she  was  unchaate,  does  not  state  an  offmse  un- 
der Pen.  Oode  ISdS*  art.  ISO,  making  a  person 
falsely  imputing  to  a  femrie  a  want  of  chastity 
guilty  of  dander. 

[Ed.  Note.— For  other  cases.  Bee  Libel  and 
Slander.  Cent  Dig.  {fi  417-424;  Dec.  Dig.  S 
152.»1 

2.  Libel  anh  Slanoeb  (|  152*)— Iitdictmknt 

— Issues. 

Where  an  iDdictment  for  alander.  In  vio- 
lation of  Pen.  Code  1895.  art.  750,  for  imputing 
to  a  female  a  want  of  chastity,  specifically  se- 
lected the  imputation  and  charged  it,  tbe  state 
was  bo  and  thereby  as  to  the  imputation,  and  tbe 
court  oould  not  permit  tbe  jury  to  convict  ac- 
cused for  the  imputation  of  want  of  chastity 
otherwise  tiian  as  alleged. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander,  Cent  Dig.  {  427;  Dee.  Dig.  |  162.*] 


Appeal  from  Young  County  Ooort;  B.  W. 
Fry.  Judge. 

Morris  Woods  was  convicted  d  sdander, 
and  he  appeals.  Reversed,  and  protcutlaa 
ordered  dismissed. 

Kay  ft  Aktn,  for  appellant.  Jfdin  A.  liab- 
le. AsBt  Atty.  Gen.,  for  the  Stata 

DAVIDSON,  P.  J.  The  Indictment,  omit- 
ting the  formal  parts,  charges  that  appelant 
"did  then  and  there  orally,  falsely,  and  tna- 
lidously,  and  falsely  and  wantonly,  impute 
to  one  Mrs.  Dosia  Harty,  the  wife  of  WUlia 
Harty,  a  married  female  In  tbls  state,  a 
want  of  chastity,  in  this,  to  wit:  He,  said 
Morris  Woods,  in  the  presence  and  hearing 
of  J.  W.  Foster  and  WUIla  Foster,  did  false- 
ly, maliciously,  and  wantonly  say  of  and 
concerning  the  said  Mrs.  Dosia  Harty  that 
'she  was  not  a  respectable  woman* ;  that  'no 
one  associated  with  her  on  this  accounf: 
that  'John  Harty,  the  eldest  child  of  said 
Mrs.  Dosia  Harty  and  Willis  Harty.  her  hus- 
band, had  no  father*;  that  the  reason  that 
no  one  ever  come  to  see  them,  the  said  J.  w. 
Foster  and  WllIlB  Foster,  and  their  family, 
was  because  they  associated  with  the  said 
Mrs.  Dosia  Hart?  and  her  family* ;  that  'he, 
the  said  Morris  Woods,  could  prove  that 
John  Harty  had  no  father* — against  tbe 
peace  and  dignity  of  the  state." 

This  indictment  is  vigorously  assailed,  be- 
cause it  falls  to  allege  a  violation  of  tbe  stat- 
ute under  which  it  was  framed.  Article  750 
of  the  Penal  Code  of  1895,  reads  as  foUovra: 
"If  any  person  shall  orally  or  otherwise, 
falsely  and  maliciously  or  falsely  and  wan- 
tonly impute  to  any  female  in  tbls  state, 
married  or  unmarried,  a  want  of  chastity,  be 
shall  be  deemed  guilty  of  slander,**  etc.  It 
Is  insisted  that  the  language  employed  does 
not  of  itself  Impute  to  Mrs.  Dosia  Harty  a 
want  of  chasti^;  that  In  order  to  bring 
this  within  the  statute  there  should  have 
been  innuendo  averments,  alleging  what  tbe 
language  meant;  and  that  as  spoken  and 
intended  it  meant  by  the  language  employed 
that  Mrs.  Harty  was  a  female  without  chasti- 
ty. Under  our  authorities  this  contmtion  Is 
well  taken.  The  language  that  Mrs.  Dosia 
Harty  "was  not  a  respectable  woman"  does 
not  of  itself  Impute  a  want  of  diastity- 
There  are  many  ways  that  a  woman  may  be 
regarded  as  not  respectable,  without  Impngn- 
Ing  her  virtue  or  chastity.  It  will  be  no- 
ticed, from  the  Indictment  copied  above,  that 
there  Is  no  Innuendo  averment  setting  forOi 
the  meaning  of  the  Impnted  language,  nor 
Is  there  any  Innuendo  averment  In  regard  to 
any  of  the  language.  We  ther^ore  are  of 
opinion  that  the  indictment  Is  vidona. 

2.  There  is  another  question  raised  which 
may  be  well  to  notice  in  case  of  further 
prosecQtlon.  The  court  Instructed  the  Jury 
that.  If  appellant  imputed  a  want  of  diaatlty 
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to  Mm.  Hart7  onlly  or  otiierwlm,  he  wonld 
be  gamy.  This  !■  error.  While  the  statate 
provides  that  a  want  of  chastity  may  he 
Imputed  orally  or  othwwlse,  yet  ytbat  the 
j^eader  has  selected  the  Imputation  and 
charged  It,  the  state  will  he  hoond  by  such 
pleading  In  r^rd  to  the  Imimtation.  The 
Jary  are  not  authorized  to  consider  other 
matters  than  diarged,  nor  was  the  court 
warranted  In  Instmctlng  that  they  might 
convict  him  for  the  Imputation  of  the  want 
of  chastity  "otherwise"  than  alleged  hi  the 
indictment,  which  is  set  oat  in  the  lansnage 
averred  to  have  heen  used  by  appellant  The 
charge  should  have  conflned  the  Jury  to  the 
apeciflc  allegations. 

8.  It  Is  not  necessary  to  discuss  that  part 
of  the  motion  for  a  new  trial  In  regard  to 
newly  discovered  evidence.  If  there  should 
be  another  trial,  ,  this  evidence  could  be  ob- 
tained, and  would  not,  therefore,  then  be 
newly  discovered. 

For  the  errors  pointed  out,  the  judgment 
Is  reversed,  and  the  prosecution  Is  ordered 
dismissed. 


SMITH  V.  STATU 
<Conrt  of  Crimhial  ^^^^  °^  Texas.   Jan.  36. 

1.  CannwAi.  Law  (|  511*>— AntTLnaiT— Wrr- 

HERSES— COBBOBOBATION. 

Iq  a  trial  of  a  man  for  adultery,  the  wo- 
man with  whom  the  crime  to  charged  to  have 
been  committed  cannot  corroborate  herself  by 
testimony  as  to  certain  letters  which  she  testi- 
fied were  received  by  her  from  defendant. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  iS  1127-1137;  Dec.  Dig.  S 
511.»] 

a  Adui-tebt  (I  14*)-^SumciiaicT  o»  Bvi- 

DBNCE. 

Bvidence  held  Insnffldent  to  nurtaln  a  con- 
viction for  adultery. 

FEd.  Note.~--For  other  cases,  see  Adultery, 
C^t.  Dig.  II  27-33;  Dec  Dig-  I  14.*] 

Appeal  tnm  Fannin  Oounl^  Court;  H.  A. 
Oonnlngham,  Judge. 

Albert  Smith  was  convicted  of  adultery, 
and  appeals.  Reversed  and  remanded. 

Taylor  &  Llpseomb,  for  appellant  P.  J. 
McOord,  Asst  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was 
for  adultery;  the  punishment  being  assessed 
et  a  fine  of  $250. 

The  Indictment  charged  the  adultery  as 
having  occurred  by  means  of  habitual  car- 
nal Intercourse  without  living  together;  ap- 
pellant having  a  living  wife,  to  wit  Alice 
Smith.  Willie  Smith  testifl^  that  she  had 
heen  married  to  appellant;  that  this  occurs 
red  In  January,  1908;  that  she  lived  with 
him  about  three  months.  And  the  theory 
of  the  state  was  that  appellant  In  October, 
1909^  married  Alice  Smith;  that  about  the 
1st  of  November  app^ant  began  having  in- 


tercourse with  tiw  wftneas,  and  this  contin- 
ued at  taitervals  nntU  about  April  10,  1906. 
She  says  that  would  occur  srauetlmes  twice 
ft  week,  and  that  these  acts  were  never  far^ 
ther  than  three  weeks,  f^m  Novemtw  1. 
1908,  to  the  following  April  10th,  and  that 
appelant  had  intoroourse  with  her  about  30 
times  during  these  months.  Alice  Smith,  ap- 
pellant's wlf^  gave  birth  to  a  child  along 
about  the  1st  of  April,  1909;  the  marriage 
having  occurred  on  the  last  Sunday  In  Octo- 
ber,  1908.  No  witness  ezcqtt  Willie  Smith 
testified  to  «ny  act  of  Intercourse  between 
the  parties.  Two  witnesses,  Summers  and 
Tacker,  testlfled  that  about  the  Ist  of  March 
he  and  Tacker  were  erosslng  a  pasture,  and 
saw  defradant  and  the  wltoess  Willie  ^Ith, 
or  Tacker,  as  he  called  ber,  in  the  public 
road  about  a  quarter  of  a  mile  from  where 
they  were;  Uut  defendant  got  on  his  horse 
and  rode  away,  and  WllHe  Smith  came  down 
the  road  to  where  they  were.  Lanham  testi- 
fied that  apiKllant  and  Llge  Lawrence  came 
to  his  bouse  during  the  month  of  March  and 
asked  the  way  to  Mr.  Tacker's  residence 
cracker  was  the  father  of  Willie  Smith), 
stating  he  wished  to  go  there,  but  did  not 
know  where  he  lived.  The  evidence  shows 
that  Willie  Smith  was  living  with  her  fa- 
ther. Witness  said  he  directed  appellant 
and  be  and  Lawrence  went  away,  and -they 
came  back  in  a  couple. of  hours  and  told  wit- 
ness they  could  not  find  the  place;  that  wit- 
ness must  have  given  him  the  wrong  direc- 
tion, witness  then  told  him  he  would  go 
with  him  and  show  him  the  way;  but  ap- 
pellant replied  that  that  would  let  the  cat 
out  of  the  sack,  and  drove  off.  Luther  Tay- 
lor testlfled  that  he  was  working  Cor  appel- 
lant's father,  and  had  been  over  to  see  Willie 
Smith  twice  since  he  came  back  to  Fannin 
county;  that  be  had  been  back  about  three 
months;  that  he  walked  about  five  miles 
each  time  that  he  called  to  see  her;  that  he 
wanted  to  see  Willie  Smith,  and  for  that  rea- 
son he  went  to  see  ber;  that  he  had  known 
her  several  years,  end  was  remotely  related 
to  her.  Willie  Smith  was  again  introduced, 
and  stated  that  she  had  seen  appellant  write, 
and  that  she  bad  been  married  to  defendant 
In  January,  and  lived  with  him  several 
months,  and  had  received  letters  from  falm, 
and  knew  his  handwriting,  and  that  the  let> 
tors  offered  In  evidence  were  written  by  de- 
fendant and  received  by  ber,  some  through 
the  mail,  and  some  were  handed  to  her  by 
defendant  In  person.  These  letters  were  in- 
troduced in  evidence,  and  were  of  a  rather 
endearing  nature.  Russell  Ball  testlfled  that 
be  went  to  see  Mrs.  Smith  after  appellant 
was  arrested;  that  this  was  done  at  appel- 
lant's request  He  stated  he  wanted  to  tolk 
to  her  about  his  case,  and  to  tell  her  to  meet 
him  down  at  the  slat  gate.  It  was  about  a 
quarter  of  a  mile  from  her  house.  Witness 
said  he  went  and  told  her,  and  she  went  to- 
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waid  fliftt  gate.  ThiB  U  the  nbrtanee  of  On 
testimony. 

We  might  gtate  that  the  letten  contaliie<l 
no  Bdmlsstons  of  adulterous  lntercotin& 
While  endearing  In  their  natnie,  th^  were 
Bomewhat  complalnlztg  that  abe  was  not  re- 
aponalve  In  her  effectlons.  'Dnder  this  state 
of  case  there  are  serravl  legal  qtiestltma  pre- 
sented. .Some  apedal  charges  were  request- 
ed and  refnsed,  and  there  are  other  excep- 
tlona  rdaUng  to  matters  ot  evidence.  A  dla- 
cusslm  of  these  mattm  is  pretermitted,  In 
view  of  the  fact  that  we  are  of  opinion  that 
the  evidence  is  not  8nffl<dent  to  support  the 
conviction.  If  it  be  conceded  that  the  act  of 
sexual  intercourse  happoilng  from  the  let  of 
November  to  the  10th  of  April  at  intervals 
of  from  twice  a  week  to  three  weeks  apart 
will  constitute  habitual  Intercourse,  aa  tea* 
tided  by  the  prosecutrix,  her  testimony  is  not 
conroborated  in  the  manner  required  by  law. 
A  proper  test  has  been,  laid  down  by  the  de- 
dslons  of  this  court  in  ascertaining  neces- 
sary oorroboratl<Hi,  to  wit:  Eliminating  the 
testimony  of  the  aocompUce,  does  the  re- 
mainder of  the  testim<my  show  or  tend  to 
Show  that  the  defendant  did  liave  interconrse 
with  the  woman  as  charged;  that  is,  habltit- 
al  intercourse?  From  the  statement  above 
made  we  are  under  the  im[nesBi(m  thhi  must 
be  answered  that  the  facts  and  circomstan- 
ces  are  not  suffldoit  to  tend  to  ahow  that  he 
had  habitual  Intercoune  with  Willie  Smith. 
The  letters  cannot  be  r^arded  aa  evidence 
ot  corroboration.  No  witness  swore  or  un- 
dertook to  swear  that  appellant  ever  wrote 
the  letters,  except  waue  Smith.  Unda  the 
wellHBettled  rule  she  cannot  corroborate  her- 
self. The  other  facts  and  circumstances 
mentlcmed  are  too  inslgnlflcant  In  character 
and  nature  to  show  or  tend  to  show  acts  of 
interconrse. 

As  the  record  presents  this  case,  we  are 
of  oplnl<m  that  the  evidence  is  not  sufficient 
to  sustain  the  conviction,  and  therefore  the 
Judgment  Is  reversed,  and  the  cause  is  re> 
manded. 

McCORD,  3^  not  sitting; 


FRY  V.  STATE. 

(Conrt  of  CMmlnal  AppealB  of  Texas.  Jan.  26, 

1911).) 

Gbiminai.  IiAw  (8  406*)— Anmssions  bt  Ac- 
cused—AouiBaiBiLiTT. 

Statements  by  accQsed,  made  before  the 
snnd  jury,  when  he  was  practically  aoder  ar- 
rest, and  was  saspected  of  the  offense  ioveati- 
gated  by  the  grand  jury,  not  reduced  to  writing 
as  required  by  the  statate,  are  Inadmissible. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  CenL  Dig.  |i  920-821;  Dec.  Dig.  f  406.*] 

Appeal  from  Titus  Oounty  Court;  W.  E. 
Riddle^  Judg& 

Zeb  Fry  was  convicted  of  ttief^  and  he  vp- 
peals.  Beversed  and  r^nanded. 


Bolstcm  A  Ward,  for  appellant  J<du  A* 
Ifobley,  Asst  Atty.  Gen.,  for  the  Stat& 

DAVIDSON,  P.  J.  Appellant  wsa  conrictea 
of  theft  of  a  plstoL 

1.  A  bill  of  exceptions  was  reoerred  by 
pdl&nt,  which  is  as  follows:  "I  was  fotenan 
of  the  grand  Jury  in  March,  1900.  We  had 
under  Investigation  a  cha^  against  the  de- 
fendant for  stealing  a  pistol,  and  we  amt  oat 
and  had  the  defendant  brought  b^re  na,  and 
had  him  duly  sworn,  and  thai,  presented  a 
pistol  to  him,  and  aAed  him  if  it  was  the  pis- 
tol his  ftither  had  turned  over  to  Cat  Goas, 
constable  of  precinct  Na  3,  Tltoa  connty, 
T«c,  and  the  dtfendant  fbea  stated  that  It 
was.  I  then  asked  the  defendant  where  he 
got  It,  and  he  told  me  that  some  time  in  July, 
I  ttiink  he  said,  about  the  iSth  of  Ausnit, 
1908,  he  bought  it  in  a  hardware  stfwe  in  the 
town  of  Mt  Pleasant,  Tex.,  on  the  west  aide 
of  the  courthouse  sQuare.  I  thai  had  him  to 
take  me  and  show  me  irtiat  houa^  or  point 
it  out  to  me,  where  he  boi^^ht  the  pistol.  I 
then  asked  him  what  he  gave  fOr  It^  and  be 
stated  that  he  gave  $3  for  it" 

Vari(His  objectlms  were  nrged  to  die  b- 
troduction  of  tills  testimony.  Witliout  going 
into  these  seriatim,  appellant  was  practically 
uaSer  arrest  at  tiie  tlme^  and  was  suspected 
of  the  theft  of  the  plsbd,  whidi  was  then  be- 
ing investigated  by  the  grand  Jury.  He  was 
not  in  any  wise  warned.  Under  the  authori- 
ty of  Wood  V.  S&te,  22  Tex.  Ai^  431,  3  & 
W.  336,  this  evidence  was  Inadndsdble.  The 
Wood  Case  has  been  followed  by  all  subse- 
quent cases,  whtte  ttie  qnesUoB  was  Involved 
under  a  condition  stated  in  that  case.  At  the 
time  the  Wood  Case  was  written,  a  verbal 
confession  or  admission  could  be  Introduced: 
the  particular  predicate  having  been  laid 
for  that  purpose^  However,  the  rule  is  now 
different  1^  tlie  statute^  Where  a  statement, 
admission,  or  confession  of  an  accused  party, 
when  under  arrest  or  in  confinement,  is 
sou^t  to  be  used,  under  the  present  statute 
the  same  must  be  reduced  to  writing  under 
the  formalities  and  solonnlties  set  out  in  the 
terms  of  that  statute.  Tlie  statonents  of  ap- 
pellant were  not  redoced  to  writing  as  re- 
-uired  by  the  recent  statute,  nnd  therefore, 
are  lnadmlBsibl& 

2.  There  Is  also  a  bill  ot  exceptions  to  the 
action  of  the  court  in  regard  to  fiilling  to 
enter  an  order  allowing  the  prosecution  of 
defendant  under  the  providcnu  of  sectioi  9 
of  the  act  of  the  Thirtieth  Legislature  (page 
137) ;  appellant  being  at  13ie  time  under  the 
age  of  16  years.  We  dean  It  unnecessary  to 
enter  Into  a  djscusslon  of  tliat  qnestkm  in 
Oils  opinion.  The  question  may  not  artn  op- 
en another  trial,  or,  if  it  does,  It  may  cnne 
np  in  a  different  form.  We  therefore  tldnfc  It 
unnecessary  to  decide  it  on  this  appeaL 

The  Judgment  Is  reversed,  and  the  etuse 
Is  remanded. 
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McCOT  V.  STATE. 
iConrt  of  Criminal  Appeals  of  Tnas.  Jan.  12, 

1010.  Rehearing  Denied  Feb.  »,  1910^ 
Criminal  Law  ({  Pabttks  to  Owwejsbe 

— instbuotiozis. 

After  defining  theft  and  principals,  the 
court  properly  Instracted  that,  if  the  prosecu- 
tor's botr  was  taken  nnder  clrcnmstancea  amount- 
ing to  tiieft,  and  defendant  and  F.  acted  togeth- 
er in  such  taking,  with  a  common  purpose  and 
intent  fraudulenuy  to  take  such  hog,  knowing 
it  not  to  belong  to  either  of  them,  and  with  in- 
tent to  deprive  the  owner  of  Its  value,  or  that 
F.  bad  nich  knowledga  and  intent,  and  defend- 
ant, knowing  F.'b  unlawful  Intent,  aided  bim 
in  taking  the  hog,  In  either  case  defendant 
-would  be  principal  In  the  offense;  but  if  de- 
fendant shot  the  hog  at  the  instance  of  F.,  be- 
lieving it  to  be  F.'a  hog.  then  defendant  would 
not  be  gnilty.  whether  F.  belleTed  it  to  be  his 
hog  or  not 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  H  1818-1820;  Dec  Dig.  { 
792.*] 

Appeal  from  District  Oonrt,  Shelby  Coun- 
ty; James  I.  PerUna,  Judge. 

BOdle  UcCoy  was  couTlcted  of  theft,  and 
appeals.  AfBrmed. 

D.  M.  Short  &  Sons,  for  anwllant  F.  J. 
HcCord,  Asst  Atty.  Gen.,  for  the  State. 

SAMSBT,  J.  This  Is  a  companion  case  to 
that  of  Jackson  Fields  r.  State  (this  day  de- 
cided) 124  S.  W.  652,  where  the  facta  are 
stated  at  some  length.  There  are  no  bills  of 
exceptions  in  the  record,  and  the  questions 
raised  on  this  appeal  are  substantially  the 
same  as  those  presented  in  the  Fields  Case, 
above  referred  to.  The  charge  of  the  court 
in  this  case  is  somewhat  fuller  than  the 
charge  given  in  the  Fields  Case. 

After  deflning  theft,  principals,  and  the 
other  matters  proper  to  be  charged,  the  court 
then  thus  instructs  the  Jury:  "So  in  this 
case,  if  you  believe  from  the  evideuce  beyond 
a  reasonable  doubt  that  Henry  Davis'  bog 
was  taken,  and  was  taken  under  circumstan- 
ces amounting  to  theft,  and  that  this  defend- 
ant and  Jackson  Fields  acted  together  In, 
snch  taking,  with  a  mutual  understanding 
and  with  a  common  purpose  and  intent 
fraudulently  to  take  such  bog,  knowing  it 
did  not  belong  to  either  of  them,  and  with 
intent  to  deprive  the  owner  of  same  of  Its 
value,  and  to  appropriate  it  to  the  use  or 
benefit  of  themselves,  or  if  you  so  believe 
Jackson  Fields  bad  such  knowledge  and  in- 
tent, and  that  the  defendant,  having  the 
same  Icnowledge  and  knowing  Fields*  unlaw- 
ful intent,  aided  Fields  In  taking  the  hog, 
by  shooting  the  hog  or  otherwise,  you  will 
In  either  such  case  find  that  the  defendant 
Is  a  principal  in  the  offense;  but  If  this  de- 
fendant shot  the  hog  at  the  InMance  and  di- 
rection of  JackwtD  Fields,  believing  it  was 
Fields'  hog,  then  this  defendant  would  not  be 
guilty,  DO  matter  whether  Fields  believed 
it  was  his  hog,  or  knew  it  was  not  his.  So 


in  tbls  case,  If  you  believe  this  defendant 
killed  Henry  Davis'  hog,  or  participated  with 
Jackson  Fields  in  kllUng  such  hog,  yet  If 
yon  believe  from  the  evidence  that  at  the 
time  the  hog  was  killed  this  defendant  be- 
lieved, and  acted  upon  the  belief,  that  the 
hog  belonged  to  Jackson  Fields,  or  if  you 
have  a  reasonable  doubt  as  to  whether  or  not 
he  bad  and  acted  upon  such  belief,  yon  will 
acquit  the  defendant"  This  was  a  clear 
presentation  of  the  Issues  arising  under  the 
facts,  and  leaves  appellant  without  Just 
cause  of  complaint  The  evidence  was  suf- 
ficient to  sustain  the  yerdict 

There  is  no  error  for  which  the  Judgment 
should  be  reversed,  and  it  Is  therefore  ac- 
cordingly afBrmed. 


ROGERS  V.  STATE. 
(Court  of  Criminal  A^^^  <^  Texas.   Jan.  26, 

LaBCBNT  9  40*)— iRDICTlfSRT  AIID  InrOBlCA- 

TION  —  VASIANCB  AS  TO  DeBCBIPTION  07 
MORET. 

The  descriptive  averments  of  an  indictment 
must  be  proved  as  they  are  alleged;  and  in  a 
prosecution  for  theft,  where  the  property  taken 
was  described  in  the  indictment  as  current  mon- 
ey of  the  United  States  of  America,  it  was  nec- 
essaiy  to  prove  that  It  was  such,  and  the  testi- 
mcmy  of  the  loser  tliat  it  consisted  of  certain 
coins  was  Insufficient 

[Ed.  Note.— For  other  cases,  aee  I«rceny, 
Cent  Dig.  |  117;  Dec.  Dig.  |  40.«] 

Appeal  from  Tltoa  Coun^  Court;  W.  E. 
Riddle,  Judge. 

Lnthor  Rogers  was  coavlcted  of  theft,  and 
appeals;   Reversed  and  demanded. 

Rolston  &  Ward,  for  appellant  John  A. 
Mobley,  Asst  Atl7.  G^.,  for  the  State. 

DAVIDSON,  P.  J.  This  conviction  was  for 
theft  of  money  alleged  to  be  $2.5G  In  current 
money  of  the  United  States  of  America,  to 
wit,  two  silver  dollars,  of  the  value  of  $1 
eacb,  and  two  26-cent  pieces  of  silver,  of  the 
value  of  25  cents  each,  and  one  5-cent  piece 
of  the  value  of  6  cents. 

It  Is  Insisted  the  evideuce  is  not  sufficient 
to  support  the  Judgment  first  because  It  Is 
not  shown  defendant  ever  took  the  money; 
and,  second,  the  falltire  of  the  state  to  prove 
the  money  taken  was  money  coined  by  the 
United  States  government  There  seems  to 
have  been  no  attempt  to  prove  that  the  mon- 
ey was  current  money  of  the  United  States 
of  America.  The  alleged  owner  testifies  that 
he  lost  two  sllvor  dollars,  two  25-cent  pieces, 
and  one  S-cent  piece,  which  In  the  testimony 
Is  called  a  "nickel."  This  is  not  sufficient. 
Early  v.  State,  56  Tex.  Or.  R.  61,  IIS  S.  W. 
103a  The  authorities  are  uniform  that 
where  the  money  is  described  to  be  money  of 
the  United  States  of  America,  the  evidence 
must  correspond,  and  sustain  that  all^ation. 
In  other  words,  the  general  pn^osltion  Is 
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correct  tbat  the  descriptlTe  aTerments  of  an 
indictment  must  be  proved  as  tbcy  are  al- 
lied. 

Because  of  the  failure  of  the  evidence  In 
the  respect  mentioned,  the  Judgment  Is  re- 
Tersed^  and  the  cause  is  remanded. 


FBICES  T.  STATEL 

(Court  of  Criminal  Appeala  iA  Texas.  Jan.  28, 

1910.) 

Gbiminai,  L^w  (S  211*>--PBm>aiTABT  Com- 
plaint— SUFEICIENOT. 

The'  complaiDt  in  a  prosecution  for  aggra- 
vated assault  alleged  that  affiant  had  good  rea- 
son to  believe  and  did  believe  that  accused  had 
committed  an  aggravated  assault.  Const.  arL 
1,  §  9,  prohibits  the  issue  of  anr  warrant  to 
seize  any  person,  etc,  without  probable  cause, 
supported  by  affirmation.  Code  Cr.  Proc  1895, 
art.  257,  providing  wbat  the  complaint  shall 
contain,  requires  affiant  to  swear  that  a  crime 
has  been  committed,  or  that  he  has  good  reason 
to  believe  ^od  does  believe  that  a  particular  per- 
son committed  it  Held,  that  the  complaint 
was  not  insufficient  for  being  on  information 
and  belief,  bo  as  to  make  an  arrest  thereunder  a 
violation  of  section  9. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  428;  Dea  Dig.  |  211.«] 

Appeal  from  Corporation  Court  of  City  of 
Texarhana ;  A.  B.  De  Loach,  Judge. 

Milton  FrlckB  was  convicted  of  aggravsted 
assault,  and  he  appeals.  Affirmed. 

R  Newt.  Splv^,  for  appellant.  John  A. 
Mobley,  Asst.  Atty.  Gen.,  for  the  Stat&  , 

McCORD,  J.  This  Is  an  appeal  from  the 
corporation  court  of  the  city  of  Tezarkana. 
Appellant  was  tried  and  convicted  of  an  ag- 
gravated assault  in  said  court 

At  the  first  called  Bession  of  the  Thirtieth 
Legislature,  In  1907  (see  8p.  Laws,  p.  851,  c 
104,  §S  131,  132),  the  charter  of  the  city  of 
TCEarkana,  In  Bowie  county,  was  amended, 
and  within  the  limits  of  Bald  corporation 
tliere  was  created'  what  is  called  a  corpora- 
tion court  of  the  city  of  Texarkana,  Tex.,  and 
Jurisdiction  was  conferred  in  said  court  to 
try  all  misdemeanor  criminal  cases  arising 
within  the  corporate  limits  of  said  city  under 
the  criminal  laws  of  the  state  of  Texas,  and 
the  Jurisdiction  the  county  court  of  Bowie 
county,  Tex.,  was  made  to  conform  to  the 
changes  made  in  said  corporation  court  The 
Thirty-First  Legislature  amended  the  diar- 
ter  of  the  city  of  Texarkana,  and  among  oth- 
er provisions  at  said  amendment  it  was  pro- 
vided that  appeals  should  be  had  from  said 
corporation  court  directly  to  the  Court  of 
Criminal  Appeals  of  Texas  from  every  con- 
viction had  for  violation  of  the  penal  laws, 
and  that  appeals  from  said  corporation  court 
shall  In  all  regards  as  for  as  practicable  be 
governed  by  the  laws  of  the  state  of  Texas 
regulating  appeals  from  the  county  court  to 
the  Court  of  Criminal  Appeals. 

This  preliminary  statement  Is  made  to 


show  the  authority  by  which  this  case  is  in 
this  court  No  question  Is  made  on  this  ap- 
peal as  to  the  constltutlonalitT  of  the  min 
or  of  the  right  of  appellant  to  appeal  direct- 
ly from  the  corporation  court  to  this  ooort. 
In  the  case  of  E£c  parte  Abrams,  120  S.  W. 
883,  the  constitutionality  of  the  law  omfer- 
rlng  the  power  upon  the  corporation  court 
to  try  cases  was  upheld  by  this  court 

Counsel  for  appellant,  in  their  brief,  lu- 
Blst  that  the  court  below  erred  In  not  sustaic- 
Ing  appellant's  motion  to  quash  tlie  com- 
plaint, and  the  contention  Is  made  that  the 
complaint  la  insufficient  because  it  states 
that  the  affiant  has  good  reason  to  believe  and 
does  believe  that  appellant  had  committed 
an  aggravated  assault,  and  that  sudi  an  affi- 
davit will  not  authorize  an  arrest  and  prose- 
cution ;  that  the  same  is  violative  of  section  9, 
art  1,  of  the  Constitution,  which  reads  as  fol- 
lows: "The  people  shall  be  secure  In  thelr 
persons,  houses,  papers,  and  possessions  from 
all  unreasonable  seizures  or  searches,  and  do 
warrant  to  search  any  place,  or  to  seize  any 
person  or  thing,  shall  Issue  without  describ- 
ing them  as  near  as  may  be,  nor  without 
probable  cause,  supported  by  oath  or  affirma- 
tion." A  complaint  made  on  information  and 
belief  has  been  before  our  court  in  several 
cases.  An  affidavit  similar  to  the  affidavit 
In  this  case  has  been  upheld  In  the  following 
cases:  Brown  v.  State,  11  Tex.  App.  451: 
Clark  V.  State,  23  Tex.  App.  260.  5  S.  W.  U5: 
Hall  V.  State,  32  Tex.  Cr.  E.  594,  25  S.  W. 
292;  Anderson  v.  State,  34  Tex.  Cr.  R.  96, 
29  S.  W.  384 ;  and  Smith  T.  State.  45  Tex.  Or. 
R.  411,  76  S.  W.  43Q.  It  may  be  stated,  how- 
ever, that  In  none  of  the  above  cited  cases 
was  the  constitutional  question  raised.  The 
court  simply  held  in  those  cases  that  a  com- 
plaint which  alleged  that  affiant  bad  good 
reason  to  believe  and  did  believe  that  a  cer- 
tain party  committed  an  offense  was  suffi- 
cient. 

Without  committing  ourselves  as  to  what 
might  be  our  views,  were  this  an  original 
proposition  before  ua.  we  do  not  feel  ]ustlfied< 
In  breaking  away  from  the  unbroken  line  of 
authorities  upon  this  question.  In  the  case 
of  Dupree  v.  State,  119  S.  W.  301,  our  Su- 
preme Court  had  occasion  to  review  section 
9,  art  1,  of  the  Constitution,  In  the  search 
and  seizure  feature  of  the  section,  and  while 
tbat  court  did  not  hold  that  an  afOdavlt 
founded  upon  belief  would  Invalidate  the 
warrant,  as  the  case  went  off  on  other 
grounds,  yet  the  reasoning  of  the  Supmne 
Court  in  that  case  rather  supports  the  peel- 
tlon  taken  by  appellant  here.  Howew,  in 
view  of  the  unbroken  line  of  authorities  on 
the  subject  we  do  not  feel  disposed  to  adopt 
a  new  or  different  rule.  Article  257  <rf  the 
Code  of  Criminal  Procedure  of  1895,  In  set- 
ting forth  wbat  a  complaint  shall  contain, 
states  tbat  the  affiant  shall  swear  tbat  a 
crime  has  be«i  committed,  or  that  be  has 
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sood  leunia  to  bellere  and  does  believe  that 
A  certain  party  committed  the  crime.  This  Is 
the  onl7  article  of  the  Code  of  Criminal  Pro- 
<?ediire  that  provides  that  an  afQdavlt  may  be 
made  In  this  way. 

We  have  not  before  ns  the  charge  of  the 
court  below.  The  record  contains  two  bills 
of  exception  as  to  Questions  propounded  to 
the  state's  witnesses  when  they  were  on  ^e 
stand  as  to  what  took  place  Jast  before  the 
assault  was  made.  This  was  part  of  the  res 
geetse  of  the  transactlfm,  and  was  admissible. 

Finding  no  errors  In  the  record,  the  Judg- 
ment Is  In  all  things  afflrmed. 


LOCEHART  v.  STATU 
(Court  of  Criminal  Af^^'^"  °'  ^l^exas.   Jan.  26, 

Phtsicians  and  Subqeons  (f  6»)— Pbacti- 
ciNo  Without  Authobitt— Pbosicution— 
Inoictheht. 

Under  Acts  30th  Leg.  c.  123.  f|  4.  6,  pro- 
viding that  it  shall  be  unlawfol  for  any  one  to 
practice  medicine  who  has  not  registered  In  the 
district  clerk's  office  of  the  county  In  which  be 
resides  hts  authority  for  practicing,  an  Indict- 
ment which  charges  that  accused  did  unlawful- 
ly engage  in  the  practice  of  medicine  in  C. 
county  without  having  first  filed  for  record  with 
the  deik  of  the  district  court  of  said  county  bis 
authority  for  practicing  medicine,  is  insufficieot 
for  fi&ilare  to  allege  either  that  accused  resided 
in  C.  county  or  that  he  did  not  register  his  au- 
thority to  practice  In  the  office  <a  the  district 
clerk  ot  the  county  In  which  he  resided. 

[Ed.  Note.— For  other  eases,  see  Physicians 
and  Surgeons,  Cent  Dig.  |  9;  Dec  Dig.  |  6.*] 

Appeal  from  Cberokee  Ooonty  Court;  B. 
Xj.  Roblnstm,  Judge. 

J.  J.  Lockbart  was  convicted  of  unlawfully 
practicing  medtdue,  and  appeals.  Beversed, 
and  cause  dismissed. 

Nonuan  &  Shook,  for  appellant.  John  A. 
MoUey,  Asst  Atty.  Gen.,  for  the  State. 

McCORD,  J.  Appellant  was  tried  In  the 
court  below  for  unlawfully  practicing  medi- 
cine. A  Jury  being  waived,  the  case  was 
tried  before  the  court,  appellant  convicted, 
and  the  punishment  assessed  at  $50  fine  and 
one  day  imprisonment,  from  which  be  has  ap- 
pealed to  this  court,  and  seeks  a  reversal  on 
the  ground  that  the  bill  of  indictment  Charges 
CO  ocrense  against  the  law. 

The  indictment  charges  that  appellant,  on 
or  about  the  I5th  day  of  May,  1909,  and  an- 
terior to  the  presentment  of  the  indictment, 
in  the  county  of  Cherokee  and  state  of  Texas, 
did  unlawfully  engage  In  the  practice  of 
medicine  for  pay  and  as  a  regular  practition- 
er of  medicine  In  Its  various  branches  and 
departments,  and  as  such  practitioner  did 
prescribe  for  and  visit  patients  professional- 
ly, to  wit,  did  prescribe  for  and  visit  one 
Mollie  Hunt  without  having  first  filed  for 
record  with  the  derk  of  the  district  court  of 
said  county  a  verification  Ucaise,  and  with- 


out having  filed  for  record  with  the  clerk  of 
the  said  district  court  any  license  issued  by 
some  authorized  I)oard  of  medical  examiners. 

Appellant,  in  the  court  below,  rooved  to 
quash  the  indictment  because  it  failed  to  al- 
lege that  appellant  bad  not  filed  a  verification 
license  with  the  clerk  of  the  district  court  of 
the  county  where  he  resided,  and  failed  to  al- 
lege that  appellant  resided  In  the  county  of 
Cherokee.  Section  4,  c  123,  of  the  Acts  ot 
the  30th  Legislature,  regulating  the  practice 
of  medicine,  provides  that  after  the  passage 
of  said  act  it  shall  be  unlawful  for  any  one  to 
practice  medicine  In  any  of  Its  branches  with- 
in the  limits  of  this  state  who  has  not  regis- 
tered In  the  district  clerk's  ofiace  of  the  coun- 
ty In  which  be  resides  his  authority  for  so 
practicing ;  and  section  6  provides  that  with- 
in one  year  after  the  passage  of  the  act  all 
legal  practitioners  of  medicine  within  the 
state,  who,  practicing  under  the  provisions  of 
previous  laws,  or  under  diplomas  of  legal  col- 
leges, shall  present  to  the  Board  of  Examin- 
ers for  the  State  of  Texas  documents  or  tran- 
scripts of  documents,  showing  the  existence 
or  the  validity  of  the  diplomas,  or  valid  and 
existing  license  issued  by  boards  heretofore, 
and  thereupon  shall  receive  from  said  board 
verification  license  "which  shall  be  recorded 
in  the  district  clerk's  office  In  the  county  in 
which  the  licentiate  may  reside";  and  sec- 
tion 14  prescribes  the  penalty  for  failing  so 
to  do.  So  It  will  be  seen,  by  the  sections 
above  quoted,  that  t^e  offense  Is  in  failing 
to  raster  his  authority  to  practice,  in  the 
office  of  the  district  clerk  of  the  county  in 
which  he  resides,  and  in  failing  to  have  re- 
corded In  the  district  clerk's  office  his  veri- 
fication license  in  the  county  In  which  be  may 
reside.  An  inspection  of  the  Indictment  In 
this  case  shows  that  the  pleader  omitted  to 
allege  either  that  appellant  resided  In  Chero- 
kee county,  or  that  his  license  or  authority 
to  practice  medicine  was  not  recorded  In  the 
district  clerk's  office  of  the  county  of  his  resi- 
dence. This  omission  makes  the  Indictment 
invalid,  and  the  court  below  erred  In  failing 
to  sustain  appellant's  motion  to  quash  the  In- 
dictment See  Uardiall  t.  State,  119  S.  W. 
810. 

For  the  error  Indicated,  the  judgment  of 
the  oottrt  below  la  reversed,  and  the  cause 
dismissed. 


LOCKHAET  v.  STATE. 

(Coart  of  Criminal  Appeals  of  Texas.    Jan.  26, 
1910.) 

PBTSictANs  Awn  SnBOBONS  (J  6*)— Pbacti- 
oiNG  Without  Adihobiiy— PBoaKcuxioH— 

IMDICTUBNT. 

Under  a  statute  providing  that  It  shall  be 
unlawful  for  any  one  to  practice  medicine  who 
has  not  registered  In  the  district  clerk's  ofilce  of 
tbe  county  In  which  he  resides  his  authority  for 
practldog,  an  indictment  which  charges  that 
accused  did  unlawfully  engage  in  the  practice'  of 
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medldno  In  0.  tr  without  hayiaf  fint  filed 
for  record  with  the  cleik  of  the  district  court  of 
aaid  coant;  his  authority  for  practiciQ?  medi- 
dne,  is  iDsnffldent  for  failure  to  allege  that  C 
eoQDty  ia  the  one  in  which  a  ecu  Bed  re»dei. 

[Ed.  Note.— For  other  casei,  aea  HiTifcIana 
and  SnrseoDB,  Dec  Dig.  1  6.*] 

Appeal  from  Ghenkeo  Gountj  Court;  B. 
L.  Robinson,  Judc& 

J.  J.  LodEbart  wu  omrlcted  of  unlawfal- 
ly  pmctldnif  medicine,  and  appeals.  Re- 
verted, and  canae  dlamlaaed. 

Norman  ft  Shook,  for  appelant  John  A. 
Mobiey,  ASBt  Att7>  Q^Ji^  for  the  State. 

DAVIDSON,  P.  J.  Tlie  <diargin9  part  ot 
the  Indictment  avera  that  ai>pellant  "did 
then  and  there  unlawfully  engage  In  the  prac- 
tice of  medidne  for  pay  and  aa  a  regular 
practitioner  in  ita  rarloos  branchea  and  de- 
partmoita,  and  as  such  practitioner  did  pre- 
scribe for  and  visit  patlente  professionally, 
to  wit,  did  prescribe  for  and  visit  Mrs.  Hat- 
tie  Sessions,  without  having  first  filed  for 
record  with  the  derk  ot  the  dbtrlct  court  of 
said  county  a  certificate  from  some  author^ 
Ized  board  of  medical  examiners^  and  without 
having  filed  for  record  with  the  clerk  of  the 
district  coort  of  said  county  a  verification 
license  from  ttte  State  Board  of  Uedlcal  Ex- 
aminers for  the  state  of  Texas,  against  the 
peace  and  dignity  of  the  state." 

Motion  to  quash  and  motion  in  arrest  of 
judgment  were  both  urged  to  the  Insufllclency 
of  the  Indictment.  Among  other  things,  the 
motion  In  arrest  of  Judgment  attadcs  Hxe  In- 
dictment because  It  fails  to  allege  that  Chero- 
kee county  was  the  county  of  sibilant's 
residency  and  that  the  indictment  ia  vicious 
for  Uils  reason,  Inaunuch  as  the  law  requires 
that  a  verification  liceise  shall  be  filed  for 
record  in  the  county  of  the  physician's  resi- 
dence. This  point  is  wdl  taken.  See  Mar- 
shall V.  State,  119  S.  W.  8ia 

The  judgment  hi  reversed,  and  the  prosecu* 
tiott  Is  ordered  dismissed. 


DEAN  V.  STATE. 

(Conrt  of  Criminal  Appeals  of  Texas.   Jan.  26, 

1910.) 

1.  CbIUINAI.  IAW  ({  656*)— TBIAL—RnCARES 

BT  Judge. 

A  statement  by  the  trial  ia6ge,  addressed  to 
the  attorneys,  bnt  within  the  hearing  of  the 
jaiy,  that  he  believed  that  defendant  was  guilty 
under  his  own  statement,  and  would  like  defend- 
ant's attorney  to  find  some  law  governing  the 
matter,  is  a  violation  of  the  statute  prohibiting 
tb^  court  from  making  remarks  aa  to  tiie  effect 
of  the  evidence,  or  stnting  his  conclusion  as  to 
defendant's  guilt  or  Innocence, 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  1524-1533;  Dec  Dig.  8 
656.*] 

2.  IWTOXICATIWa    LiQUOBS    (8  239»)— TaiAL— 

Ihstbucti  on— Issue  or  Case. 

L.,  having  taken  orders  for  whisky  from 
Tarloos  people,  bad  It  shipped  to  B.,  and  hired 


defendant  to  get  tht  whisky  and  deliver  it  to 
the  various  purchasers,  collecting  the  amonnt 
due,  and  pay  himself  S3  for  the  serrictt  of  him- 
self and  team,  and  deliver  the  balance  of  tb« 
money  to  L.  Held,  that  the  court  sbonld  hare 
charged  that  If  prosecutor,  prior  to  the  tiiu 
charged  in  the  indictment,  bad  ordered  whisky 
from  li.,  who  hired  defendant  to  get  the  wbiAj 
and  deliver  it  to  prosecutor  and  coUect  tbe 
money  therefor,  defendant  was  guilty  of  no  of- 
fense, lu  accordance  with  defendant's  Uieory  of 
the  evidence,  and  tliat  his  failoxe  to  do  so  wu 
erroneooa. 


J 'Ed.  Note.— For  other  cases, 
quors,  Dec  Dig.  {  239.*] 


IntozicatiiiK 


Appeal  from  District  Conrt,  San  Augustine 
County;  W.  B.  Powell,  Judge. 

Jolm  Dean  was  convicted  of  violating  tbe 
local  option  law,  and  he  af^eala.  Reveised. 

Foster  &  Davis,  for  appellant  F.  J.  Ht- 
Cord.  Asat  AJtty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  was  oonrM- 
ed  for  violating  the  local  option  law. 

1.  A  bill  of  exceptions  recites  that  after  tiie 
testimony  had  been  introduced  both  sides, 
and  while  tbe  Jury  were  presrat,  the  presid- 
ing judge,  while  on  the  bench,  addrcsslDS 
himself  to  the  attorneys  in  the  case,  said  in 
tbe  hearing  and  presence  of  the  jury,  and 
from  tbe  bendi:  "Oentlemen,  as  a  question 
of  law  I  believe  he  is  gnilty  under  his  own 
statement,  and  I  would  like  tor  you  to  find 
me  some  law  governing  the  matter."  There- 
upon appellant  excepted  to  the  remark  of 
the  court,  so  stating  at  tbe  time  the  excep- 
tion was  taken.  Thereupon  the  court  repeat- 
ed in  substance  his  remark,  and  again  excep- 
tion was  taken.  This  bill  is  approved,  with 
the  following  qualification:  **After  all  tbe 
evidence  was  in,  and  the  jury  warned  not  to 
talk  about  the  case  and  to  be  hack  next 
morning  at  8:30,  and  before  they  dispersed, 
tbe  conrt  addressed  the  attorneys  for  defend- 
ant, and  told  them  he  would  be  glad  to  have 
some  authority  on  the  law  of  the  case;  and 
counsel  for  defendant  said  in  substance  tbat 
be  thought  the  law  of  the  case  was  settled  In 
favor  of  tbe  defendant  in  a  number  of  cases, 
but  did  not  just  recall  them ;  and  the  court 
remarked  that  as  a  matt»  of  law  it  speared 
to  him  that  he  was  guilty,  from  bis  own  state- 
ment, the  remark  being  made  exclusively  to 
counsel,  but  was  heard  by  the  jury,  and  the 
counsel  excepted  to  the  remark,  and  the  conrt 
said,  'I  was  referring  to  tbe  law  <mly.' "  This 
bill  shows  a  violation  of  our  statute,  which 
prohibits  the  court  from  making  such  re- 
marks in  regard  to  the  effect  of  the  evidence, 
or  bis  condnsion  as  to  the  guilt  or  Innocence 
of  the  defendant;  tbat  being  a  matter  rde- 
gated  exclusively  to  tibe  jury.  This  neces* 
sitates  a  reversal  of  the  judgment 

2.  The  conrt  gave  this  Instruction  to  tbe 
jury:  "If  the  defraidant  received  the  whisky 
from  Henry  Lewis,  to  deliver  to  the  owucts 
thereof,  and  that  lie  bad  no  Interest  In  the 
whisky  in  any  way,  he  would  not  be  guilty* 
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and  If  yon  m  bdlflTV  yon  win  find  blm  not 
gnllty.  Bat  If  the  defendant  was  acting  as 
agent  of  the  aaM  Levis,  in  aiding  and  aHriirt- 
Ing  him  In  tba  aale  of  OA  wtdHkj,  or  if  be 
bad  any  Interest  In  the  sale,  irtiettaer  directly 
or  Indirectly  of  said  wblsky*  be  would  be 
«ailty  of  selUng  bitoxlcating  liquor.**  Ezeep- 
tlcm  was  reserved  to  tbls  diarge,  and  the  fol- 
lowing Instmctkms  requested:  ••Gentlemen 
of  the  jniy,  yon  are  Instmeted  that  If  Boy 
Dodd  bad  ordered  the  whisky  from  Henry 
I«wls,  prior  to  the  time  defendant  brDught 
It  from  Broadns,  and  Henry  Lewis  hired  de< 
Cendant  to  bring  tbe  same  ttom  Broadns, 
with  other  whisky,  and  Instmeted  defendant 
to  c<fllect  ttie  money  for  same  and  to  apidy  It 
to  the  hire  of  himself  and  team  for  saU  trip, 
ttatti  dtf endant  wonld  be  guilty  of  no  offense, 
«Dd  It  Is  your  duty  to  acquit  blm." 

Tbe  following  Instructions  were  also  aA- 
«d:  **GenUanen  ot  the  Jury,  you  are  in- 
stmeted ttiat  If  you  bellere  firom  the  erldmce 
that  Bof  Dodd,  some  time  prior  to  the  time 
charged  in  the  Indictment,  ordered  whisky 
from  Henry  Lewis»  and  that  Henry  Lewis 
hired  defendant  and  bis  team  to  go  to  Broad- 
us  and  get  said  whisky  and  ddtrer  It  to  said 
Dodd,  and  collected  the  mon^  due  by  said 
Dodd  for  said  wbldcy,  Um  deftadant  would 
be  guilty  of  no  offense,  and  It  Is  your  duty 
to  aoqnlt  him."  Appelant  a«ked  tbe  further 
instroctltms:  *^OenUemen  of  the  jury,  you 
are  taistructed  In  this  case  that  If  you  believe 
fnnn  the  erldenoe  that  Boy  Dodd,  snne  time 
prior  to  the  time  tSiaxtseA  In  the  Indictment, 
ordered  whisky  from  Henry  Lewis,  and  that 
Homy  Lewis  hired  defendant  and  his  team 
to  go  to  Broadns,  and  get  said  whisky  and 
dellrer  it  to  said  Dodd,  and  instmeted  de- 
fmdant  to  collect  the  mmwy  due  by  said 
Dodd  to  said  Lewis  for  said  wblAy,  and 
that  defttidant  did  dellTer  said  wbUky  to 
said  Dodd  and  collect  tm  same,  he 

wonld  be  guilty  at  no  offmse^  and  it  would 
be  yonr  duty  to  acquit  him."  Another  charge 
was  asted,  rimllar  to  those  above  quoted,  sub- 
mltttng  tbe  good  faith  of  defendant  upon 
practically  the  same  state  of  fiicto  as  set  out 
In  the  other  instructions.  These  special 
•cbarges  were  all  refused.  We  are  of  o^niou 
that  they  riuHild  bare  been  given;  at  least 
the  phase  of'  tbe  case  presented  In  those  In- 
structions should  have  been  given. 

VtM  tacts  appUcaUe  to  those  charges  may 
be  summed  up  briefly  as  f<dIow8:  Heniy 
Lewte  took  orden  tor  quite  a  lot  of  friiUky, 
amounting  to  Oiree  cx  fonr  gallmis  or  more, 
from  different  parties.  Among  those  from 
whom  he  took  the  ordors  was  tbe  wltoess 
Dodd,  tbe  alleged  purchaser.  After  getting 
a  snfflelent  amonnt  of  orders,  be  tel^ibtmed 
to  a  whisky  estebllshment  in  Angelina  coun- 
ty, and  had  the  whisky  sent  on  the  tr^  to 
a  station  called  Broadns.  He  hired  appellant 
to  go  to  Broadus  and  bring  tbe  whisky  to 
San  Augustine,  for  which  he  paid  appellant 


for  the  servtees  ot  himedf  and  his  team  the 
sum  of  98.  Lewis  authorised  appellant  to 
c(dlect  Ibe  moas^f  and  pay-  himself  Uie  fS 
frmn  the  amount  ctdtected.  Boy  Dodd  re- 
ceived his  bottle  of  iriilsky,  and  paid  appel- 
lant fha  $1.26.  AuMmg  ttiose  who  wdned 
whlAy  was  appellant  His  order  was  for 
one  galltm  of  wbHsOsj.  Under  this  stoto  of 
case  we  are  of  opinion  the  reqnksted  charges 
should  have  be«i  given.  It  has  not  been 
tbon^t  necessary  to  make  a  full  stetement 
ot  the  evidence,  and  it  is  4»ily  that  portion 
ot  the  evidence  we  state  tlmt  bears  more  di- 
rectly on  the  qnestlon  Invirived  In  the  qieelal 
charges.  Tbls  was  appellant's  theory  of  tbe 
matter,  and  if  Ibose  fticto  wore  bdleved  by 
the  jury  we  are  of  o^mcm  he  ritoold  have 
been  acquitted,  ^^ille  Ibe  court's  <duir^  crit- 
icised was  correct  as  gtven,  yet  there  was  er- 
ror In  refusing  tbe  requested  charges  presoit- 
Ing  appellants  side  of  the  case. 

Tbe  Judgment  is  reversed,  and  ttie  cause 
Is  rananded. 

IfoCOBD,  X,  not  Bitting. 


FABMiai  T.  STATB. 
(Gonrt  of  Criminal  ^  Texas.  Jan.  26, 

1.  Fences  «  28*)— Tbabino  Down  Pbnceb— 
Cbihxral  RESPONsiBiLrrr— Evidencx. 

Evidence  held  insufficiect  to  sastain  a  con- 
viction of  accused  for  unlawfully  breaking,  pull- 
ing down,  and  injuring  a  fence  belonginr  to 
complainant 

[Ed.  Note.— For  other  cases,  see  Fences,  Dec. 
Dig,  S  28.«] 

2.  Feitobs  (f  28*)— DssraucniOH  —  OannNAL 
FaosECuTioN  —  Elkuents  or  OrrsNsB— 
Peaceable  Pobsession. 

Where  prosecutor  wai  not  in  peaceable  pos- 
seision  ot  land,  protected  by  a  fence  which  de- 
fendant was  charged  to  have  destroyed,  but  was 
a  trespasser  in  constructing  the  fence,  a  crim- 
inal prosecution  could  not  be  snstained  against 
defendant  for  its  destruction. 

[Ed.  Note.— For  other  cases,  see  Fenoea,  Cent 
Dig.  I  62;  Dea  Dig.  %  2&*1 

Appeal  from  Kimble  County  Court;  Clar- 
ence Martin,  Judge. 

0.  W.  Farmer  waa  convicted  of  unlawful- 
ly breaking  complainant's  fence,  and-  he  ap- 
Iteals.   Reversed  and  remanded. 

Moursund.  Hoursund  A  Rowe,  for  appel- 
lant F.  J.  HcCord.  Asst  Atty.  Oen.,  for  the 
State. 

DAVIDSON,  P.  J.  Appellant  was  dialed 
with  unlawfully  breaking,  pulling  down,  and 
Injuring  the  fence  of  Adam  Murr. 

Murr  testified:  That  bis  land  joined  ap- 
p^antTs.  TtUit  during  tbe  year  be  had  oo 
caslon  to  build  smne  fence.  This,  as  he  re* 
called,  was  about  tbe  1st  of  May.  Tbe  fence 
ran  east  and  west  Appellant  had  a  fence 
close  to  wliere  Murr  built  his  fence.  That 
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fence  ran  north  and  aonth.  Appellant's  fence 
had  been  located  there  about  18  years.  He 
farther  testified:  That  he  built  his  fence 
right  up  to  appellant's  fence,  and  set  down  a 
post  and  Joined  that  post  That  he  set  down 
a  post  against  the  fence  of  appellant,  and  In 
that  way  dosed  his  fence.  Mnrr  testified : 
"As  to  whose  possession  the  land  was  In  on 
which  I  built  that  fence,  well,  I  was  trying 
to  get  possession.  Me  and  Mr.  Farmer  had 
swapped  land.  He  had  taken  his  land,  and 
I  was  fencing  mine  fr<nu  his  oat  of  bis  pas- 
ture. It  was  along  late  in  the  eveniDg  when 
I  finished  the  f^ice.  I  guess  it  was  about 
sundown.  The  next  morning  I  went  down 
there  to  see  if  there  were  any  cattle  in  there, 
80  I  could  get  them  out.  I  found  the  fence 
torn  down  and  dragged  back.  As  to  how  far 
It  was,  I  never  measured  the  distance.  It 
was  something  like  15  or  20  etepB.  The 
fence  was  torn  down  right  where  it  went  up 
against  Mr.  Farmer's  fence.  It  started  at 
his  fence,  and  was  dragged  back  west.  I 
saw  Mr.  Farmer  the  next  morning.  I  saw 
bim  at  his  son's  house.  The  place  where  I 
saw  him  must  have  been  something  like  a 
quarter  of  a  mile  from  this  fence.  I  had  a 
oonversation  with  him  about  this  fence.  I 
told  him  I  had  closed  that  fence  up,  and 
this  morning  I  had  found  It  torn  down,  and 
I  wanted  to  see  about  It  I  wanted  to  see 
bis  son.  Mr.  Farmer  was  there,  but  bis  son 
was  not  there.  •  •  •  I  told  Mr.  Farmer 
my  fence  was  torn  down,  and  this  Is  what  he 
said:  He  said  he  tore  it  down."  The  wit- 
ness says:  "I  was  trying  to  get  my  land  out 
of  hts  pasture.  As  to  whether  I  was  there 
when  that  stone  pile  was  put  there,  there 
was  a  line  run  through  there  years  ago,  and 
I  helped  to  run  that  line.  I  could  not  soy 
whether  that  was  the  same  pile  of  rock  or 
not  The  corner  of  the  section  was  marked 
from  tlier&  I  knew  there  ought  to  be  a 
stone  pile  there  atmiewhere.  The  pile  of 
rock  there  was  supposed  to  mark  the  line." 

It  further  appears  from  the  testimony  of 
this  witness  there  bad  tteen  an  exchange  of 
land  between  the  parties  for  grazing  pnrpoB- 
es.  There  had  beea  no  deeds  passed.  It 
se^ms  to  have  been  a  verbal  contract  The 
witness  said  that  In  their  conTersatlon  Mr. 
Farmer  had  not  Informed  him  that  there  was 
a  small  strip  there  on  the  west  of  his  fence 
that  belonged  to  him,  that  was  bis  land ;  nor 
did  he  Bay  that  he  should  not  come  with  bis 
fence  on  that  strip.  The  fence  had  not  been 
started,  and  tbere  was  not  anytblng  said 
about  the  line  in  the  conversation.  There 
had  been,  also,  a  re-exchange  of  the  land. 

Appellant,  testifying  In  his  own  b^ialf, 
stated  that  Murr.  in  the  ccniTersatlon  they 
had  last  fall  in  regard  to  building  the  fence, 
bad  informed  bIm  (aiv^lant)  that  he  (Harr) 
was  going  to  teace  bis  land  ont  and  Farm- 
er told  him,  "All  right*'  Appellant  further 
testified:  "In  regard  to  ottier  things,  I  told 
him  that  he  could  not  come  over  and  Join 
onto  my  teace.  He  must  fence  his  own  land 


separate  to  himself.  I  have  about  dgbt  or 
nine  sections  of  land  up  there  where  tliis 
fence  was.  On  the  morning  that  I  removed 
that  fence  at  that  place,  I  found  a  bonch  of 
my  cattle  standing  there  starring  for  water. 
The  watering  place  waa  about  400  yards 
southeast  of  that  comer.  I  Just  untwisted 
the  wires  of  that  fence,  and  laid  them  back, 
and  let  the  cattle  out  I  untwisted  the  wire 
from  the  post  that  Murr  had  put  In  orer 
against  my  teace.  It  was  about  23  or  21 
st^  from  that  post  to  the  next  post  I  nev- 
er authorized  or  gave  Mr.  Murr  my  ctmaeat 
to  put  that  23  yards  of  fence  there.  It  was 
In  the  spring  of  the  year,  and  some  at  my 
cows  had  young  calves.  They  had  beesi  away 
from  their  calves  some  12  <»  15  hoars  when 
I  turned  them  out"  Further  testifying,  he 
says:  "The  water  I  wanted  to  get  at  for  my 
cattle  was  about  400  yards  south  of  tbat  cor- 
ner," He  says  he  pnOmbly  could  have  got- 
ten his  cattle  through  a  gate  that  was  aome 
distance  away  from  where  the  fence  Joined 
bis.  He  farther  states  that  In  th^  conver- 
sation he  told  Murr  that  be  could  not  con- 
nect with  bis  (appellant's)  fenc^  but  told 
him  how  far  he  could  go  with  his  fiBooe.  "I 
told  him  he  could  come  to  that  stone  monnd 
mark.  The  [>ost  next  to  the  one  that  was 
close  to  the  fence  was  about  tea  inches  from 
the  stone  mound,  on  the  west  slda  I  saw 
the  place  where  that  post  was  erected.  It 
looked  like  It  was  Intended  for  a  comer  post 
and  it  was  about  two  feet  deep."  It  may  be 
Inferred  from  the  testimony  that  the  stone 
mound  referred  to  marked  the  division  line 
or  comer  of  the  land  between  tbe  two  par- 
ties, appellant  and  Murr. 

Undtf  tbe  view  we  take  of  the  record.  It 
Is  unnecessary,  we  think,  to  discuss  tbe  aver- 
ments of  error  in  r^ard  to  the  charge  giv- 
en and  those  refused.  We  do  not  think  tbe 
testimony  Is  sufficient  to  Justly  the  vradlct 
of  the  Jury-  McNeely  v.  State.  60  Tex.  Cr. 
R.  279,  96  S.  W.  1083,  Is  a  case  directly  In 
point  See.  also,  Klein  v.  State  (Or.  App.) 
39  S.  W.  369,  and  Jamison  r.  State,  27  Tex. 
App.  442,  11  S.  W.  488.  The  proposltlOD  may 
be  generally  stated  that  it  Is  not  so  modi  the 
title  to  land  that  contnds  in  cases  of  this 
character  as  it  is  the  quiet  and  peaceable 
possession  of  tbe  property  tm  which  the  teaa 
is  situate.  But  the  McNeely  Case,  supn. 
draws  the  distinction  between  Quiet  and 
peaceable  possession  of  tbe  land  on  wblA 
the  fence  Is  situate,  and  that  character  at 
case  where  the  idadi^  of  tbe  fttice  makes 
tbe  party  putting  It  thwe  a  trespasser.  This 
case  comes  sqnardy  withbi  the  rale  laid 
down  in  tbe  McNe^  Case,  snpnu  We  are 
of  <^nlon  this  conviction  sbonld  not  have 
occurred.  Murr  was  a  treapasser,  ud  was 
not  In  tbe  quiet  and  peaceable  possession  of 
tbe  land. 

The  Judgment    reversed,  and  the  cause  Is 

rfflnanded. 


McCOBD,  J.,  not  sitting 
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MAXBT  V.  STATE. 

(OoDrt  of  Criminal  Appeals  of  Texas.  Jan.  26, 

1910.) 

1.  Gbihiiial  Law  (H  386*)— -Gvioencb— Selt- 

SeKVINO  DBOUBATIONa—ADHISSIBILITT. 

Where,  on  a  trial  for  theft  of  money,  the 
state  showed  that  accused  had  told  a  witness 
that  she  had  received  money  from  a  third  per- 
wan,  accused  was  entitled  to  show  the  balance 
of  the  coDTersation  with  the  witness,  and  her 
explanation  as  to  her  false  statement  that  she 
had  received  money  from  such  person,  and  that 
she  had  received  toe  same  from  her  mother. 

[Ed.  Note.— For  other  caees,  see  Criminal 
Law,  Cent  Dig.  S  862 ;  Dec.  Dig.  S  396.*] 

2.  Labcent  (J  40*)— Ihdictmeni^Pboof. 

Where  the  Indictment  alleged  the  larceny  of 
a  $5  gold  piece  of  United  States  money,  the 
state  must  not  only  prove  tlut  a  f5  gold  piece 
was  stolen,  but  must  diow  that  It  was  United 
States  money. 

[Ed.  Note.— For  other  cases,  see  Larceny, 
Cent.  Dig.  S§  102-106;  Dec  Dig.  S  40.*] 

Appeal  from  District  Court,  Shelby  Coun- 
ty ;  James  I.  Perkins,  Judge. 

Delta  Mazey  was  convicted  of  theft  ftom 
the  person,  and  she  appeals.  ReTersed  and 
remanded. 

Bryarly,  Carter  &  WallEeT  and  F.  P.  Brew- 
er, for  appellant.  John  A.  Uobley,  Asst  Atty. 
Gen.,  for  the  Stat& 

DAVIDSON,  P.  J.  Appellant  was  convict- 
ed of  theft  from  the  person  of  Edmond  Pilot 

Pilot  testified:  That  he  was  at  the  resi- 
dence of  Alex  Maxey,  father  of  appellant, 
on  Sunday.  That  he  engaged  with  other 
parties  who  were  present  in  pitching  dollars 
at  some  boles  in  the  ground.  Four  parties 
were  engaged  in  thle  pitching  of  the  dollars. 
He  also  testltled,  not  having  a  sufficient 
number  of  dollars,  he  borrowed  one  from 
the  mother  of  appellant  When  the  game 
was  over,  he  returned  this  dollar  to  appel- 
lant's mother.  Shortly  afterward  they  had 
dinner,  and  after  dlnn«  Pilot,  Dalton  Jones, 
and  perhaps  one  or  more  other  persons  were 
Bitting  on  the  front  gallery.  Pilot  was  sit- 
ting on  the  east  end  of  the  gallery,  and  ap- 
pellant was  either  lying  down  or  sitting  on 
a  pallet  Just  behind  Pilot  Dalton  Jones,  a 
white  man,  was  sitting  about  four  or  five 
feet  from  Pilot  and  appellant.  While  Bit- 
ting there  a  general  conversation  was  car- 
ried on.  Pilot  testifies:  That  he  had  a 
pocketbook  closed  by  a  clasp.  That  he 
heard  It  click,  looked  around,  and  found  ap- 
pellant with  the  pocketbook  trying  to  return 
it  to  his  liip  pocket  He  took  it  away  from 
her,  and  himself  placed  It  la  his  pocket,  and 
paid  no  further  attention  to  the  matter. 
That  appellant  got  up  Immediately  and  went 
away.  As  she  went  away,  be  says  her  right 
band  was  closed.  That  she  went  to  Mr. 
HaU'8,  a  neighbor  near  by,  and  returned 
and  told  her  father,  Alex  Maxey,  that  Mr. 
Hall  wanted  him  to  go  for  some  watermel- 
ons, and  would  furnish  the  money  for  the 
purpose  of  paying  for  the  melons.  Shortly 


after  this  statement  appellant,  her  father, 
and  Pilot  left  ber  father's  residence,  and 
traveled  together  some  40  yards,  where  they 
separated,  one  taking  the  right-hand  road,  and 
the  other  the  left-hand;  appellant  accom- 
panying her  father.  That  It  then  occurred 
to  him.  Pilot,  to  look  at  his  pocketbook, 
which  he  did,  and  found  that  the  $5  gold 
piece  was  gone.  That  he  went  on  home. 
That  the  other  parties  came  to  his  house 
later,  but  he  did  not  see  them,  as  he  had 
gone  to  sleep.  Thl«  was  in  the  daytime. 
He  further  testified  he  went  to  the  residence 
of  Alex  Maxey,  appellant's  father,  early  the 
next  morning,  which  was  Monday,  and  men- 
tioned the  matter  of  having  lost  a  $5  gold 
piece,  and  Alex  Maxey  called  his  daughter, 
appellant  and  said  something  about  it  She 
neither  admitted  nor  denied  that  she  got  it 
but  went  on  to  the  cow  pen  to  milk  the 
cows.  He  says  he  has  never  recovered  his 
|3.  He  also  stated  that  at  the  time  they 
began  pitching  the  dollars,  he  had  some 
silver  dollars  Id  his  pocketbook  with  the  $5 
gold  piece,  which  he  took  out  while  In  the 
yard  to  tje  used  In  pitching  at  the  game 
they  were  playing;  that  when  the  game 
was  over  he  put  his  silver  dollars  in  his  vest 
pocket,  and  did  not  return  them  to  the 
pocketbook.  This  Is  the  substance  of  the 
prosecuting  witness*  testimony. 

Mr.  Dalton  Jones,  a  white  man,  who  Is 
mentioned  as  being  a  highly  respectable 
man,  was  at  the  residence  of  Alex  Maxey, 
who  was  a  negro,  for  the  purpose  of  hiring 
Alex  Maxey  to  do  some  work  for  him  the 
next  day.  He  reached  the  residence  of  Alex 
Maxey  after  dinner.  After  staying  there  a 
while  and  talking  to  Alex  Maxey  with  ref- 
erence to  the  object  of  his  visit,  he  returned 
home,  about  a  half  mile  distant  He  places 
himself  on  the  east  end  of  the  gallery  four 
or  five  feet  from  where  appellant  and  Edmond 
Pilot  were  sitting.  He  says  he  noticed  the 
girl  reach  towards  the  pocket  of  Edmoud  Pi- 
lot, and  was  pulling  the  pocketbook  out,  when 
Edmond  Pilot  reached  around  and  got  It,  and 
that  the  girl  did  not  open  the  pocketbook; 
that  when  she  reached  for  it  she  looked  at 
him,  the  witness,  and  smiled ;  that  when  the 
pocketbook  was  taken  by  Edmond  Pilot  or 
pushed  back  into  his  pocket,  they  laughed 
about  It,  and  treated  it  as  a  joke.  He  ex- 
cludes the  Idea  that  the  girl  got  the  money 
out  of  the  pocketbook  at  the  time.  Both  Pi- 
lot and  the  witness  Jones  agree  that  there 
was  but  one  attempt  to  get  the  pocketbook. 
This  is  practically  the  evidence  In  regard  to 
appellant's  connecUon  with  the  pocketbook. 
as  shown  by  the  testimony  of  both  sides. 

Alex  Maxey  testified  that  Pilot  came  to 
his  house  on  Monday  morning,  and  worked 
for  him  during  the  day,  and  did  not  Bay 
anything  about  having  lost  his  $5,  or  men< 
tlon  the  subject;  but  on  Tuesday  morning 
Pilot  returned  and  called  his  (witness')  at- 
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tention  to  the  fact  that  he  had  lost  a  |S  gold 
piece,  and  thought  hla  daughter  had  gotten 
it  She  wae  called  up  and  asked  about  It,  and 
denied  taking  it  Pilot  stated  that  he  had 
mlased  It  and  thought  maybe  ahe  got  it; 
bat  thia  she  emphatically  d^ed.  On  croas- 
«zamlnatlon  of  this  witness,  the  state  was 
permitted,  over  appellants  objection,  to 
prore  that  he.  a  few  daya  after  this  occur* 
rence,  had  a  conversation  with  one  Brown, 
another  negro,  in  which  he  told  Brown  that 
in  talking  with  his  daughter,  appellant  she 
told  him  she  had  $2^  in  ailrer  which  had 
been  sent  her  by  Will  McGee.  The  court 
says  be  withdrew  the  conversation  with 
Brown  and  permitted  the  evidence  to  go  be- 
fore tiie  jury  that  appellant  stated  to  the 
witness  she  had  received  the  money ;  that 
McGee  Bent  her  $2<.S0.  This  occurred  a  few 
days  after  the  alleged  taking.  On  redirect 
examination  appellant  undertook  to  go  into 
this  conversation;  but  this  waa  excluded, 
on  the  ground  that  the  court  had  withdrawn 
from  the  Jury  the  fact  that  the  witnesa  had 
told  Brown  that  appellant  had  stated  she 
had  gotten  the  $2.50  from  McGee,  but  per- 
mitted the  statement  of  appellant  to  the 
witness  to  remain  before  the  Juiy.  It  also 
developed  that  appellant  had  bad  another 
conversation.  Just  after  the  other  with  thia 
witness  with  refermce  to  the  $2.60.  Appel- 
lant undertook  to  prove  her  statement  in 
this  conversation  in  regard  to  the  $2.50, 
and  this  was  excluded  on  the  ground  that  It 
was  self-serving,  and  was  not  a  part  of  the 
original  conversation  between  Alex  Maxey 
and  his  daughter.  It  was  proposed  to  be 
shown  by  the  witnesa  that  in  the  second 
converaation  appellant  told  her  father  that 
her  mother,  wltneas'  wife,  bad  given  ber 
the  $2.50,  and  the  reason  she  made  the  for* 
mer  atatement  to  h^  father  waa  under  her 
snotb^s  instructions,  because  the  father 
always  raiaed  trouble  and  fussed  at  appel- 
lant a  great  deal,  when  he  discovered  the 
fact  that  she  had  mon^.  This  wu  exclud- 
ed over  the  objection  of  appellant 

The  mother  of  appeDant  testified  that  she 
had  loaned  Bdmond  Pilot  the  dollar  on  Sun- 
day with  -Wbicb.  to  pitch  at  the  holes  in  the 
ground;  that  tills  dollar  was  part  of  the 
money  abe  had  given  her  daughter,  appel- 
lant; that  when  the  game  waa  over  witness 
Pilot  returned  the  dollar  abe  bad  loaned 
blm.  fibe  alao  teatlfled  that  ahe  inatructed 
her  daughter  to  t^  her  fatbra  that  ahe  had 
gotten  the  money  from  Will  McGee,  because 
the  father  always  created  a  disturbance  and 
fussed  at  the  daughter  a  great  deal  whtsa 
be  dlacovered  that  she  had  money,  and  that 
it  would  result  In  family  trouble  between 
herself  and  her  husband,  and  she  wlabed 
to  avoid  that  She  assigns  this  as  a  reason 
she  Instructed  her  daughter  to  tell  her  fii^ 
ther  this  story  in  regard  to  Will  McGe& 
Appdlapt  to<^  the  stand  and  testified  that 
she  did  not  take  the  $5  gold  piece,  or  any 
other   money,   from  prooecutlng  witness* 


pocketbook,  and  she  did  not  open  the  pock- 
etbook.  The  substance  of  her  testimony  in 
regard  to  her  taking  the  pocketbook  was 
practically  as  the  witness  Jtmes.  at  least 
substentially  so.  Will  McGee  testified  that 
he  did  not  said  or  give  appellant  any  money. 

This  Is  practically  the  case  as  dladosed  by 
the  atetement  of  facta. 

1.  On  redirect  examination  appellant  ash- 
ed the  following  question:  "Now,  yon  hare 
stated  that  appellant  told  yon  that  Will 
McGee  had  sent  her  $2.50.  We  win  now  ask 
you  what  else  she  told  yon  about  where  she 
got  the  $2.50,  about  which  you  had  been 
questioning  ber,  and  why  she  had  told  you 
that  Will  IHcGee  bad  sent  it  to  herT'  The 
answer  would  have  been,  had  the  witness 
been  permitted  to  testify,  which  she  was 
not  that  defendant's  mother  gave  appellant 
the  $2.50,  and  that  her  mother  told  her  to 
tell  this  witness  that  Will  McGee  sent  It  to 
ber,  for  the  reason  that  this  witness,  who 
was  the  father  of  defendant  and  the  hus- 
band of  defendants  mother,  fussed  at  de- 
fendant's mother  every  time  she  gave  this 
defendant  any  money,  and  that  said  witness 
would  have  further  testified  that  defeudant 
told  him  Uiat  her  mother  gave  her  the  mon- 
ey to  pay  a  doctor's  bllL  The  court  quali- 
fies this  bill  by  stating  that  be  thought 
trusting  to  his  memory,  that  the  statement 
of  facts  would  show  that  this  question  call- 
ed for  anotbOT  and  different  conversation, 
occurring  aubaequent  to  that  called  forth  by 
the  Btete,  and  was,  thwefor«v  hearsay  and 
self-serving,  but  again  refers  to  the  atate- 
ment of  t&ets.  Baring  permitted  the  Intro- 
duction of  the  first  statement  to  wit  that 
In  which  appellant  told  the  witness  abe 
had  received  the  mon^  from  McGee,  we 
are  of  opinion  this  conversation  shonld  hare 
been  permitted  to  go  to  the  Jnry.  It  was  In 
relation  to  the  same  matter  and  explana- 
tory of  the  first  convwaatlmL  We  are  of 
opinion  that  this  comes  direct^  wlUiln  the 
rule  laid  down  by  this  court  In  Pratt  v. 
State,  53  Tex.  Cr.  R.  281,  109  8.  W.  13S. 
wherein  Judge  Rams^,  in  a  well-conaldered 
opinion,  reviewed  thhi  character  of  question. 
Ba^ng  introduced  the  Orat  statement  ^e 
believe,  under  the  statute,  which  was  con- 
strued fully  In  the  Pratt  Oase^  supra,  the 
other  conversation  shonld  have  hiea  pee- 
mltted  to  go  to  the  Jury  as  explanatory  of 
Uie  Orat  Thia,  we  think,  la  emphasised  by 
the  fact  that  Will  McGee  was  permitted, 
over  appellant's  objection,  to  testis  that  he 
had  not  sent  or  gtven  appelant  any  mimey. 

2,  It  la  contended  the  evidence  la  Insuffi- 
cient to  support  the  conviction.  The  indict- 
ment charged  appellant  wUh  taking  the  $5 
gold  piece  of  tiie  United  Sti^  currency. 
There  Is  not  any  evUuice  In  the  record 
from  any  witness  that  It  vras  United  States 
money,  ^e  wltneas  Pilot  nld  it  was  a  $5 
g«dd  piece,  and  no  witness  anywhere  testi- 
fied to  the  fact  that  ft  was  moncar  of  the 
United  States.  Having  alleged  this  fact  the 
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erldence  should  hare  eomsiKnided,  and 
Bhown  that  It  was  United.  StatM  moneor. 

The  Judgmeiit  ia  rereraedt  and  tha  cause 
Is  remandad. 


WTATT  r.  STATIL 
(Pmat  of  OiiaUnal  ^^gj^  ^  Texaa.  Jan.  28, 

1.  Cbwikax.  Iifcw  (f  639*)— EvioiHCB-TBan- 

KONT  ON  FOBMB  TbIAL. 

Testimony  of  a  wftnesB  on  a  fonner  trial 
la  not  adminible  in  eridence,  in  tb«  atwence  of 
a  aboirinc  that  he  la  dead  or  bejond  the  joria- 
dictlon  ct  the  eoart 

[Ed.  Notew— For  other  caaei,  aee  Criminal 
Law,  Cent.  Dig.  |  1230;  Dea  Dir.  I  S39.*] 

2.  GniunfAi,  Law  (|  780*)— ^^al— Conduct 

or  COUNBEa^-RETEBENOB  TO  FOBHEB  CON- 

vicmoN. 

Under  Code  Gr.  Ptoc.  1895,  art.  pro- 
Tidins  that  "the  former  conviction  shall  be  re- 
garded as  no  preeumptton  of  srallt,  nor  shall  it 
be  alluded  to  in  the  argument,"  it  is  reveistUe 
error  for  the  ooonty  attorney  to  ask  defendant: 
"Have  you  not  been  conTicted  and  glren  10 
years  In  this  case?"  though  the  gaestlon  was 
not  answered,  and  the  court  at  once  reprimand- 
ed tiie  attonor,  and  inatraeted  the  Joiy  that  the 
qnestkn  shoQld  not  be  considered  for  any  pnr^ 
poae. 

[Ed.  Note^For  otb«  eaaea.  see  Grlminal 
Law,  Cent  Dlf.  1 1008;  Dae.  DIf.  |  780*] 

8.  BOBBKBT  (I  20*)— iNDICmaNT  AND  FBOOT 

— Vauance. 

Under  an  indictment  ehaninr  robbery  by 
an  aaaanlt  and  Tlolence  by  pnttinK  the  prosecu- 
tor in  fear  of  life  and  bodily  Injury,  evidence 
that  defendant  used  a  pistol  as  a  bludgeon  doe* 
not  constitute  a  variance. 

[Ed.  Note.— For  other  cases,  see  Bobbery. 
Cent.  Dig.  1 27;  Dec  Dig.  |  20.*] 

Appeal  from  Criminal  District  Court,  Dal- 
las County;   Robert  B.  8eay,  Judge. 

WiUie  Wyatt  was  conTicted  itf  robbery, 
and  ai^}ealB.  Berersed. 

Baskett  A  Emu,  for  appellant  F.  3,  Mc- 
Cord,  Aast  Atty.  Gen.,  for  the  State. 

DAVIDSON,  P.  J.  Thla  canvlction  was 
for  robbery ;  the  pnnl Ament  aaseased  being 
15  years'  coDflnement  in  the  penlteutlaty. 
The  former  appeal  la  r^>orted  In  5S  Tex. 
Cr.  B.  73,  114  S.  W.  812. 

A  bill  of  exceptions  was  reamed  whldi 
recites  matters  with  refereiice  to  the  ab- 
sence of  appellant* a  fath«,  and  the  drcom- 
etances  are  set  forth  Id  the  bill  of  excep- 
tions in  regard  to  his  abeence  aa  a  i«edicate 
for  offering  hia  testimony,  given  on  a  former 
trial.  Without  going  Into  a  detailed  state- 
ment of  these  matters,  the  evidence  in  re- 
gard to  the  absence  of  the  father  excludes 
the  idea  that  he  Is  beyond  the  Jurisdiction 
of  the 'state.  The  testimony  was  exduded 
upon  the  ground  that  a  sufficient  predicate 
bad  not  been  riiown  that  the  witness  was 
either  dead  or  absent  from  the  state;  that 
Is.  beyond  the  Jurisdiction  of  the  court. 
There  was  no  error  in  this  ruling.  We  have 
not  been  furnished  with  a  brief  In  the  case, 


nor  are  any  authorities  cited  In  support  of 
thla  alleged  wror.  We  have  been  unable  to 
find  any  authorities  which  aupport  thla  con- 
tention of  appellant  Under  no  provision  of 
our  statute  waa  this  testimony  Introdudble 
as  a  matt»  of  law  or  right  Nor  ha^e  we 
been  able  to  find  a  rule  of  evidence  which 
would  Justify  Its  Introduction.  Had  the  fa- 
ther been  absent  from  the  state  or  dead,  a 
very  dlfTerent  proposition  would  have  been 
presented.  Provision  has  been  made  in  the 
Code  of  Criminal  Procedure  authorizing  the 
accused  to  take  depositions  of  wltneasee 
when  b^ond  the  Jurisdiction  of  the  state, 
or  to  introduce  depositions  of  such  witness 
when  taken  In  the  state  before  bla  d^>arture 
from  the  state;  but  that  ta  not  the  ques- 
tion here  involved  or  contended  for  by  ap- 
pellant We  are  here  confronted  with  the 
proposition  that  the  mere  absence  of  a  wit- 
ness from  court  or  his  inaccessibility  would 
Justify  appellant  In  asking  for  a  reproduc- 
tion of  the  testimony  of  the  abs«it  witness, 
although  within  the  Jurisdiction  of  the  court 
and  within  the  state.  There  was  no  error 
in  exdndlng  this  testimony. 

2.  Another  bill  of  exceptions  was  reserved 
to  the  action  of  the  court  In  respect  to  Im- 
paneling the  Jury.  This  question  was  de- 
cided adversely  to  appellant  in  the  case  of 
Battle  Martin  v.  State  (decided  at  the  pres- 
ent term)  124  8.  W.  681.  It  ia  therefore  un- 
necessary to  dlacusa  that  question. 

8.  Another  bill  discloses  that,  while  the  as- 
sistant county  attorney  was  cross-examining 
the  defendant,  he  propounded  this  question : 
"Have  you  not  been  convicted  and  glren  ten 
years  In  tills  case?"  The  court  Immediately 
Interrupted  and  stopped  the  attorney,  and 
remarked  to  him:  "Don't  ask  such  ques- 
tioiu  aa  that  Ton  know  you  have  no  right 
to  ask  such  queetiona.  and  If  you  do  It  again 
the  conrt  will  punish  yon."  The  court  then 
turned  to  the  Jury,  and  Instructed  them 
that  the  question  was  not  in  evidence,  and 
that  it  was  illegal  and  improper,  and  that 
they  should  not  consider  It  for  any  purpose 
whatever.  After  this  r^rlmand,  appdlant's 
counsel  objected  to  the  question  of  the  at- 
torney for  the  state,  and  asked  that  they  be 
allowed  to  take  a  bill  of  exception,  and  com- 
plained of  the  conduct  of  the  state's  counsel, 
eto.  We  are  of  opinion  this  conduct  waa  of 
such  a  nature  and  character  that  under  the 
statute  would  require  thla  conrt  to  revme 
the  Judgment  It  Is  true,  there  was  no  an- 
swer to  the  question;  but  it  waa  stated  In 
anch  manner  that  the  Jury  did  not  fall  to 
understand  what  was  meant  and  this  view 
of  it  is  emphasized  by  the  statement  of  the 
court  and  reprimand  of  the  attorney,  and 
admonition  to  the  Jury  not  to  conslcler  It 
These  matters  manifested  the  fact  that  It 
was  understood  by  the  court  and  couusel  and 
the  jury,  and  the  whole  matter  empbaslaed 
the  fact  that  It  was  an  allusion  to  the  former 


•For  otlwr  omt  sm  sanM  topic  aad  McUoa  NUMBER  In  D«c.  *  Am.  Dig*.  U07  to  dat«,  ft  Rtportw  Ind«x«s 
124  8.W.-fie 


Digitized  by 


Google 


930 


124  S0UTHWESTBB2Y  ftl^OBTEB. 


coDTlctlon;  and  this  bill  demonstratefl  the 
further  fact  that  It  was  an  Intentional  allu- 
sion by  the  attorney  asking  the  question  to 
the  former  conviction.  The  manner  and 
promptness  of  the  court's  Interference  were 
such  tuB  to  carry  conTlnclng  weight  to  the 
Jury  that  he  knew,  and  that  the  fact  was, 
that  appellant  had  been  convicted  before  this. 
Tnie,  the  trial  court  did  his  utmost  to  mini- 
mize the  wrong  done  In  asking  the  qoes- 
tlon.  While  not  answered  In  terms,  In  the 
light  of  the  entire  record,  the  Jury  knew  the 
fact  from  the  question  and  all  that  occurred 
as  certainly  and  as  truly  as  If  it  had  been 
answered  in  the  afflrmative.  It  Is  unfor- 
tunate that  we  should  under  such  circum- 
stances be  required  to  reverse  a  case.  But 
we  cannot  consent  to  the  Impairment  or  In- 
fringement of  a  right  which  the  law  In  ex- 
pr^  terms  gives  every  defendant,  however 
bumble. 

In  Balnes  v.  State.  43  Tex.  Cr.  R.  400,  at 
page  498,  66  8.  W.  847,  at  page  8S1,  Judge 
Henderson,  delivering  the  opinion  of  the 
court,  used  this  language :  "Evidently,  the 
Intent  and  purpose  of  the  statute  was  to 
guard  appellant  against  the  use  by  the  state 
of  his  former  conviction  as  evidence  of  his 
guilt,  and  It  may  be  that  any  Intentional 
allusion  to  a  former  conviction  ought  to  af- 
ford ground  for  reversal."  In  that  case,  as 
In  this,  the  Infraction  of  article  823  of  the 
Code  of  Criminal  Procedure  of  1895  was  un- 
der consideration.  That  article  provides  as 
follows:  "The  ^ect  of  a  new  trial  la  to 
place  the<  cause  In  the  same  position  In  which 
It  was  before  any  trial  had  taken  place. 
The  former  conviction  shall  be  regarded  as 
no  presumption  of  guilt;  nor  shall  it  be 
alluded  to  In  the  ai^ument"  Balnes  Case, 
supra,  lays  down  a  correct  rule,  and,  we 
think,  applicable  to  the  case  at  bar.  This 
statute  was  provided  by  the  Legislature  for 
the  purpose  Indicated  by  Its  terms.  If  we 
give  that  statute  the  construction  that  its 
words  would  Indicate  or  import,  this  con- 
duct of  the  prosecuting  officer  was  an  in-, 
fraction  of  the  legislative  will  in  regard  to 
this  question.  Neither  appellant  nor  his 
counsel  were  in  any  manner  responsible  ft>r 
this  conduct,  did  not  provoke  It,  and  it  Is 
evidrat  that  it  was  an  intentional  allusion 
for  whatever  advantage  it  might  have  before 
the  jury  In  Impressing  them  with  the  fact 
that  on  a  former  trial  ai^llant  had  been 
given  10  years  In  the  penitentiary.  The 
verdict  this  time  was  for  15  years,  and  en- 
bnoced  the  punishment  on  this  trial  of  6 
years  over  the  former  conviction.  We  there- 
fore are  of  opinion  that  this  Judgment  should 
be  reversed.  Hatch  v.  State,  S  Ter.  App. 
416,  34  Am.  Rep.  751;  House  v.  State,  9 
Tex.  App.  567 ;  Moore  v.  State,  21  Tex.  App. 
066,  2  S.  W.  887;  Fuller  v.  State,  30  Tex. 
App.  560,  17  S.  W.  1108;  Richardson  v. 
State,  33  Tex.  Cr.  B.  518,  27  S.  W.  139; 
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Clark.  V.  State,  23  Tex.  A^.  263,  S  S.  W. 
115;  Pickett  T.  State,  51  S.  W.  373;  Har- 
grove V,  State,  33  Tex.  Cr.  R.  431.  28  S.  W. 
093 ;  Balnes  v.  State,  supra.  See  also.  Hood 
Brown  V.  State  (decided  at  present  torn  of 
this  court)  122  S.  W.  665. 

4.  Another  bill  of  exception  presets  the 
matter  of  variance.  The  evidence  discloses 
that  appelant  struck  Dixie  Harris  over  tbe 
head  with  a  six-shooter  at  the  time  of  tLe 
robbery.  Appellantfs  cont^tlon  1b  that  this 
was  a  robbery  with  fl rearms,  and,  this  beins 
true,  it  constituted  a  variance,  because  tbe 
indictment  only  charged  that  tbe  robbftr 
occurred  by  means  of  an  assault  and  vio- 
lence by  putting  Harris  in  fear  of  his  lift 
and  bodily  injury.  The  indictment  doei 
charge  the  assault  was  made  by  vtolence. 
While  the -pistol  was  used  In  wmiHng  the 
assault,  It  was  used  as  a  bludgeon  only,  and 
not  for  the  purpose  of  shooting.  Ooncede 
that  under  this  state  of  facts  the  state  wolLd 
have  been  Justified  in  charging  robbery  br 
means  of  deadly  weapons,  still  we  are  <^ 
opinion  that  under  tbe  circumstances  appel- 
lant cannot  be  heard  to  complain  that  tbe 
state  did  not  so  charge,  but  only  proaecoted 
him  for  robbery  by  means  of  an  assault 
violence.  An  assault  was  committed,  lad 
violence  was  used  by  means  of  striking  wld 
the  pistol ;  but  the  mere  fact  that  this  was 
done  by  the  use  of  a  pistol  as  a  blndsen 
would  not,  in  our  Judgment,  constttate  a  viii- 
ance.  The  facts  met  and  establlsbed  tbe  at 
legation  In  the  indictment  that  this  robbery 
was  by  means  of  an  assaolt  and  violCDA 
The  pistol  was  not  fixed  at-  tbe  time,  va 
used  as  firearms,  bat  was  only  used  ss  t 
bludgeon.  Subsequratly  to  tbe  robbay,  tad 
after  appellant  had  separated  from  bis  Tl^ 
tlm,  and  had  gone  about  a  block  or  nA 
matter,, tbwe  was  a  pistol  fired,  bnt  sot  it 
the  assaulted  party,  and  this  was  sobseqiKct 
to  the  robb«7>  We  are  therefore  <tf  4^s- 
lon  that  this  contratlim  Is  wltboat  noit 
Discussion  of  the  mllng  refusing  tbe  oontlnQ- 
ance  Is  pretermitted. 

There  are  some  criticisms  of  tbe  diarF*- 
but  we  think  these  are  without  merit  Ic 
fact,  we  are  of  opinion  Ibe  charge  favor- 
ably  presents  the  Issues  of  the  case  tat  ap- 
pellant 

The  Judgment  Is  reversed,  and  (be  csnse  is 

remanded. 

McCORD,  J.,  not  atttlnc. 


ARREDONDO  v.  STATBL 
(Coart  of  Criminal  A^^'     Texas,  ^a. 

GAiave  <{  04*)— ImoBicanoir  — Vabukcs- 

FLATIKO  as  OABDS— "HOIfTB." 

In  a  piosecudon  for  gambling,  where 
fendaot  was  charged  with  onlawfally  playior  si 
a  game  of  cards  at  a  place  other  than  a  prints 
residence  oceopled  1^  a  faotily,  and  tl«  dbcm- 
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tradicted  cTidence  showed  that,  it  gamUins  at 
all,  lie  was  betting  at  a  game  of  ''moote,"  hU 
conviction  vaa  nnsntfaorlsed. 

[Ed.  Note.— For  other  caaes,  see  Gaming, 
CenL  Dig.  f  S  274-283 ;  Dec.  Dig.  {  94.*] 

Appeal  from  N«wton  Coimt7  Coart;  EL  J. 
Newberry,  Jndge. 

li.  ArredoBdo  was  conrlcted  of  gaming, 
and  amieala.  Rerersed  and  remanded. 

West  St  Forse,  for  appellant  John  A. 
Mobl^,  ASBt  Atty.  Gen.,  tor  the  State. 

RAMSEY,  J.  Under  tbe  authority  of  Chan- 
ceUor  T.  State,  52  Tex.  Cr.  R.  464.  107  &  W. 
823,  thla  case  mnst  be  reversed,  for  that  the 
uncontradicted  evidence  ehowa  that  appel- 
lant. If  gambling  at  all,  was  betting  at  a 
game  of  monte.  The  charge  against  him  was 
thus  stated:  That  be  "did  then  and  there 
unlawfully  play  at  a  game  wltb  cards  at  a 
place  other  than  a  private  residence  occu- 
pied by  a  family.**  In  the  case  of  Chancellw 
State,  Biu>ra,  the  court  say: 

"So  It  win  be  seen  that  tbe  court  did  not 
submit  to  the  Jury  the  Issue  charged  In  the 
flrst  connt,  to  wit,  betting  at  a  banking  game 
or  tabl^  btit  limited  the  Jury  In  their  consid- 
eration Qt  the  facts  to  betting  at  a  game 
played  with  cards.  The  evidence  of  the  state 
Is  that  appellant  bet  at  banking  game  or 
table,  known  as  'monte.*  The  statute  (arti- 
cle 384  of  ttie  Penal  Oode  of  18SS)  specially 
names  'monte'  as  a  banking  game,  and  the 
evidence  shows  that  It  was  in  fact  a  bank- 
ing game,  because  It  was  kept  by  a  deal», 
and  comes  within  the  definition  of  what  It 
takes  to  constitute  a  banking  game;  that  Is, 
the  dealer  against  all  tbe  betters.  In  other 
wozds,  'monte'  Is  a  banking  game,  and  it  was 
at  this  bank  that  the  state's  evidence  shows 
that  appellant  bet 

"Error  Is  properly  suggested  In  regard  to 
the  court  Instructing  tbe  Jury,  If  appellant 
bet  at  cards,  he  would  be  guilty,  the  punish- 
ment being  not  less  than  $10,  nor  more  than 
$aO,  when  In  fact  he  confined  their  consider^ 
ation  to  betting  at  a  game  played  with  cards. 
Tbe  statute  provides  that,  where  tbe  betting 
was  oa  a  gaming  table  or  bank,  the  punish- 
ment la  not  less  than  (10  nor  more  than  fSO, 
and  may  In  addition  to  said  flue  In^Kwe  a 
Jail  penalty  of  not  less  than  10  nor  mora 
than  30  days.  In  othra*  worda,  the  state 
charged  appellant  with  one  offense^  and  tiie 
staters  evldmce  BvpportB  that  durge,  and 
tbe  Jury  were  Instmcted  to  convict  upon  an- 
other phase  of  the  statute,  not  included  In 
the  count  submitted  to  the  Jnry<  One  offense 
was  charged,  and  another  submitted,  and  the 
coavlctMm  1^  tbertf ore,  not  auUuHrlsed." 

The  facts  of  this  case  are  clearly  brought 
within  tbe  rule  laid  down  In  Qie  Chancellor 
Case,  supra,  and  the  conviction  cannot,  there- 
fore, be  sustained. 

For  the  error  pointed  out,  the  Judgmoit  is 
reversed,  and  the  cause  Is  remanded. 


RSTNOLDS  V.  STATa 
(Court  of  Criminal  Appeals  of  Texas.  Jan.  1% 
18ia   Rehearing  Denied  Feb.  9,  19ia) 

1.  CauiNAi.  Law  (I  186*)— Fobuxb  Acquit* 

TAZr-jEOPABDT. 

Where,  in  a  prosecution  for  assanlt,  ac- 
cnaed  had  neen  prevloosly  acquitted  because  of 
a  variance  In  the  name  of  the  person  aasaalted, 
racfa  acquittal  did  not  constitate  Jeopardy,  pre- 
venting a  subsequent  conviction  for  tbe  aame 
offense. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  H  812,  820;  84(^01;  Dec. 
Dig.  t  186.*] 

2.  CbIHIKAL  law  (I  1172*)  — ASSATJLT— 'IR- 
BTBUCTIOnS— EUncLBss  Bbbob. 

Where,  in  a  prosecution  for  assanlt  on  de- 
fendant's wife  by  stiiltiag  her,  tbe  court  charged 
that  if  defendant  atmck  R.  with  his  bands  and 
fists  as  alleged,  and  defendant  was  an  adolt 
male,  while  R.  was  a  female,  then  he  woald  be 
gailty  of  aggravated  aBsanlt  he  was  not  pnd- 
udlced  by  tne  court's  error  in  a  general  defini- 
tion of  what  coostttntes  assaalt. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec.  Dig.  f  1172.*] 

Appeal  from  Delta  CJounty  Court;  0.  0. 
Dnnagan,  Jndge. 

Tom  Reynolds  was  convicted  of  aggravat- 
ed assault  and  he  appeals.  Affirmed. 

Lane  ft  Ratllff,  for  appellant  F.  J.  Mc- 
Cord,  Asst  Atty.  Gen.,  for  the  State. 

RAMSEY,  J.  This  appeal  results  from  a 
conviction  had  In  the  county  court  of  Delta 
county,  had  on  May  19, 1009,  on  a  charge  of 
a^avated  assault  committed  appellant 
on  his  wife. 

1.  Before  etiterlng  Into  trial  he  Interposed 
a  plea  of  former  acquittal.  The  affidavit  and 
Infwmation  contained  In  his  plea  recites 
the  assault  to  have  been  made  upon  one 
Us  Randies.  It  is  not  denied,  as  we  under* 
stend,  that  the  first  trial  really  Involved  the 
same  transaction  and  assault  as  that  for 
which  he  was  convicted  hi  this  case.  We  gath- 
er, also,  that  the  former  acquittal  resulted 
on  account  of  the  variance  between  the  name 
of  the  person  alleged  to  have  been  assaulted 
as  charged  in  the  Information  ftnd  as  in  fact 
developed  ou  the  trial.  In  tbe  case  of  Branch 
r.  SUte,  20  Tex.  App.  S09.  It  was  held  that 
where  there  had  been  an  acquittal  or  a  noUe 
prosequi  altered,  after  pleading  to  a  Aarge 
of  theft  from  Fabian  Floras,  a  idea  ot  for>> 
mer  Jeopardy  would  not  lie  aS  against  an  in- 
dictment charging  the  theft  from  Antonto 
FloreSL  So  It  would  /eem  to  follow  that 
where  Uiere  is  a  distinct,  unquesttoned  er- 
ror In  the  name  of  the  pexson  assaulted  as 
set  out  In  the  Informatton.  and  an  acqnlttol 
thereafter  had,  this  would  not  bar  prosecu- 
tion for  an  assault  upon  the  same  person 
charged  under  the  correct  name. 

2,  The  charge  of  the  court  is  complidned 
of.  In  that,  in  ^fining  what  oonstitntes  as- 
sault and  battery,  it  Is  broader  than  the 
means  charged  In  the  Information  to  have 
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been  nwd,  and  to  tblB  respect  enoneoos. 
Tlie  cbarge  fa  tbat  appellant,  being  an  &dalt 
male,  committed  an  aggraTated  aasanlt  and 
battery  by  atrlkins  hie  wife,  Bose  B«ynold8, 
with  bis  bands  and  flstB.  In  defining  wbat 
constitutes  an  assault,  the  court,  among  oth- 
er things,  stated  tliat  the  use  of  any  danger- 
ous weapon,  or  the  semblance  thereof,  in  an 
angry  or  threatening  manner,  with  intent 
to  alarm  anotbw,  under  circumstances  cal- 
culated to  effect  that  object,  comes  within 
th«  meaning  of  an  assault  Howerer,  when 
the  court  came  to  submit  the  Issos  to  the 
Jury,  he  did  BO  in  this  language:  *lf  yon 
iMUeve  from  the  erldence  beyond  a  reason- 
able doubt  in  this  case  that  the  defendant, 
Tom  Beynotds,  In  Ddta  county,  Texas,  on  or 
about  the  2l8t  of  October,  190S,  did  then 
and  there  strike  Rose  RcQmolds  with  bfs 
hands  and  fiats  fts  alleged  in  the  informa- 
tion herein,  and  you  further  bellere  Tom 
Refolds  was  an  adult  male,  and  yon  believe 
Rose  Reynolds  was  a  female,  then  fn  that 
event  yon  will  find  the  defendant  gollty  of 
an  aggravated  assault  and  battery."  There 
can  be  no  doubt,  therefore,  that  the  issue 
submitted,  and  the  only  issue  submitted,  to 
the  Jury,  was  the  one  distinctly  charged  in 
the  Information.  We  do  not  think  that  a 
case  should  be  reversed  whwe  there  is  error 
in  Uie  g^ieral  definition  of  what  constttntes 
an  assault,  which  Is  elemoitarsc  and  gmeral 
In  its  character,  when  the  matter  Is  proper- 
ly submitted  to  the  Jury  in  the  idiarge,  un- 
der which  alone  a  conviction  could  be  had. 
See  Rallsback  t.  State,  63  Tez.  B.  6^, 
110  S.  W.  916. 
The  Judgment  Is  afDrmed. 

McCORD,  3.,  not  sitting. 


LOTB  et  a!,  t.  STATB, 

(Court  of  Ctiminal  Appeals  of  Texas.  June  23, 
1909.   State's  Rehearing  Denied 
Feb.  0,  19ia) 

1.  OanriNAt.  Law  (|  427*)— Evidence— Acts 

OF  GODEraiTDAHT. 

In  a  prosecution  of  two  persons  for  bar- 
glary,  in  the  absence  of  evidence  of  co-opera- 
tioD  between  them,  evidence  that  coods  taken 
from  the  bnildln?  burglarixed  were  found  in  the 
poflseBsioQ  of  either  defendant  is  not  admisdble 
against  the  other. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law.  Cent  Dig.  U  1012-1017;  Dec  Dig.  | 
427.»]  ' 

2.  BUBOI^BT  (5  41*)  —  PBOSECUnON  —  SUFH- 

CIENCT  OF  EVIDENCK. 

Evidence  that  defeudantB  were  seen  near 
the  burglarized  house  a  short  time  before,  with- 
out poutive  identlflcatiou  of  the  goods  alleged 
to  have  been  taken,  is  Insufficient  to  support  a 

conviction. 

[Ed.  Note.— For  other  eases,  see  Burglary, 
Dec.  Dig.  S  41.*] 

Appeal  from  District  Oourt,  Tom  Green 
County;  J.  W.  TImmlns,  Judge. 


Ed  Love  and  Floyd.  McDonald,  were  eoBr 
Tlcted  of  burglary,  and  appeaX,  Bevecaed. 

Lee  Upton  and  A.  B/  Bnrgea,  ftir  mgp^ 
lants.  F.  J.  UcGoM,  Aist  Atty.  Oen.,  for 
the  State. 

BROOKS,  J.  Appellants  ware  convteced 
of  burglary,  and  their  pnnlahment  «ach  as- 
sessed at  two  years'  confinemaat  In  the  peo- 
Itoitiary. 

The  evidence  In  this  case  la  fnimfllcleiit  t» 
support  the  Judgment  of  conviction.  Then 
is  no  positive  idaitlficati(m,  as  we  read  the 
record,  of  the  goods  alleged  to  have  beea 
taken  ovt  of  the  bnr^riied  booses  This,  in 
substance  Is  all  the  teetimtmy  tliat  goes  ;} 
connect  appellants  with  the  burglary  of  Ha 
house.  They  were  seen  In  or  near  tlie  bouse 
a  short  while  before  in  the  town  <rf  San  JUi- 
gdo;  but  various  oOier  paxtfes  were  cri- 
dentiy  in  or  near  said  house  nbout  siid 
time,  but  they  did  not  and  could  not  hare 
buiglarlsed  the  bouse  at  the  time  tb^  wen 
seen  near  the  bouse,  shice  there  la  no  evi- 
dence suggesUng  that  they  Further 
more,  the  evidence  in  this  case  sihowa  tin: 
the  boose  in  question  was  bm^larlaed  oa  twe 
or  three  dlflCwent  occasions  by  WHne  ona 
Now,  goods  found  In  possesskHi  of  eiibK 
of  the  defendants,  where  Uie  evidence  doci 
not  show  a  co-operation  and  acting  together 
oa  the  part  of  the  defendants,  In  any  gino 
case  of  burglary,  would  not  be  adndsrii^ 
testimony  against  the  othar.  ▲  good  dei: 
of  the  evidence  introduced  Is  of  tbis  charat 
ter.  For  a  discussion  of  this  naatter.  see 
the  following  authorities:  HUl  State.  41 
Tez.  Gr.  B.  «03,  78  S.  W.  9;  Hemdoa  v. 
State,  60  Tez.  Cr.  R.  652.  99  S.  W.  558. 

On  account  of  the  fact  that  tbe  erldttce 
la  lnsnfflci«it  to  aiqiport  tbe  Tcrdict,  the 
Judgment  Is  reversed,  snd  tbe  cause  re 
manded. 


DURHAM  V.  STATHL 
(Court  of  Criminal  A_^>eals  of  Texas.  Jao. 

JITDOBS  a  47*)— DlSQUAUFlCAXIOlf— FASnCl- 

pATine  nr  CairaB. 

When  accused  consulted  an  attoney  im 

detailed  to  him  hie  defensn,  he  was  advim  ^7 
him  to  plead  gnilty  and  pay  the  fine.  Tb«  i'- 
tomey  admitted  nving  the  advice,  tmt  clMmei 
that  It  was  not  pven  as  an  attorney,  bat  u  « 
friend,  field,  that  such  attorney  was  diaqu-  ■ 
fied  from  sitting  as  special  Judge  in  accitsedt 
trial. 

[Ed.  Note.— For  other  cases,  see  Judges,  Ceet 
Dig.  H  214r-222 ;  Dec  Hit-  f  47.*] 

Appeal  from  Hardin  County  Coort;  D.  T- 
Singleton,  Judge. 

R.  L.  Durham  was  ctmvlcted  of  vnlswfa!^ 
carrying  a  pistol,  and  he  appeals.  BerersAl 
and  remanded. 

F.  J.  McCord,  ABSt  Atty.  Qen.,  for  t> 
State. 
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BAlf  SHY.  X  Appdlant  wu  ocmvlctod  In 
tbe  ooanty  eonit  of  Hftrdln  oouDtf  on  May 
20th  lut  year  on  a  diarge  of  carrying  a  ijAs- 
tol  In  Tlolatton  of  Uw,  and  hla  fine  aaaowod 
at  the  sum  <a  flOOL 

Tba  dilet  qneatttm  raised  on  tb»  appeal 
In^olTea  flio  dlaoaaUflcaUm  of  Hon.  D.  F. 
Slnffletn,  a  member  of  tlie  bar  of  that  eoon- 
ty,  vbo  under  oppolntmezit  eat  aa  ipedal 
county  JodgOb  and  before  whom  the  trial  waa 
had.  When  the  caw  waa  called,  appellant 
filed  a  moUtm  aaUnf  4bat  the  said  Kngle- 
ton  recnae  himself  aa  dlsqnalUled  for  the 
reason.  In  rabatance^  fliat  be  had  bem  of 
coanael  for  appellant  In  the  case.  Thla  mo- 
tion waa  denied.  The  facts  touching  this 
matter,  and  set  oat  at  length  In  the  record, 
are  aabstautlally  as  follows :  Ai^lant  tes- 
tffled  to  this  effect:  "fflwrtly  after  tbe  date 
of  the  alleged  offense  Infoinuitton  was  filed 
In  the  county  conrt,  by  tbe  comity  attorney 
thereof.  idutrglDg  thla  defendant  with  the 
same  offense  as  Is  charged  In  the  Indictment 
filed  bereln,  and  fliat  while  said  proaecotlon 
was  pending  under  said  Information  the  de- 
fendant eommtted  and  adTlaed  with  Hchl  D. 
F.  Slni^efam,  both  aa  a  Mend  and  an  at- 
torney, aa  to  the  defendanfe  defense  and  the 
probability  of  hla  acquittal  or  conviction, 
and  rdated  to  Bxm.  D.  F.  Slngjeton  In  de* 
tall  all  his  defenses,  and  the  dtfense  be 
would  rely  upon  on  tbe  trial  hereof,  and 
obtained  D.  F.  Slnglet(m*8  advice  and  conn- 
sel  therein.  That  rabeeqneat  to  the  com- 
mnnlcatlon  made  to  and  advice  given  by 
Hon.  IX  F.  Slnglebm  aa  afbresald.  said  In- 
formation was  qnaahed,  and  the  case  was 
dismissed  on  the  motion  of  the  comity  at- 
torney of  aaid  Hardin  connty;  and  that 
thereafter,  to  wit,  the  80lh  day  of  S^tem- 
ber.  1906,  the  grand  Jury  of  Hardin  connty 
returned  an  Indictment  against  the  defend- 
ant for  the  same  offense.  That  the  dtiarge 
now  pending  a^lnst  the  defoidant  la  the 
■ame  diarge,  and  la  tbe  offense  about  whldi 
he  consulted  and  advised  wltb  Hon.  D.  F. 
Sfni^eton.  and  about  whl<di  this  conrt  ad- 
vised, thla  defendant  to  plead  guilty  to  said 
charge.  That  at  the  time  said  communica- 
tions were  made  to,  and  the  mattn  discuss- 
ed with,  the  said  D.  F,  Singleton,  this  de- 
fendant  discussed  with  the  conrt  the  prob- 
abDltleB  of  getting  or  obtaining  ftom  tbe 
connty  attorney  an  agreunent  to  let  this 
defendant  plwd  gull^  to  a  disturbance  of 
the  peace  by  rudely  displaying  a  plstoL  That 
Hon.  D.  F.  Shu^eton  at  that  time  advised 
the  d^endant  that;  on  account  of  the  po- 
Utk»l  cmdltlon  that  bad  been  ext'tfing  in 
Hardin  connty»  the  county  attorney  could 
not  afl^  to  make  any  sudi  agreement,  and 
that  the  best  thing  defendant  cotdd  do  would 
be  to  plead  guilty  and  pay  the  fine.  That 
the  reason  defendant  consulted  with  Hon. 
I>.  F.  SiniJeton  about  the  charge  bronc^t 
against  him,  and  the  poeslbUl^  of  his  ac- 


qnlttal  or  cohvlctim,  was  on  aoooont  of  tiie 
great  legal  ablllly  of  the  said  D.  F.  Sto- 
gletrai,  and  that  if  defmdant  had  known  at 
the  time  he  made  such  disclosures  to  said 
Singleton  toat  be  would  not  bare  made  same 
If  he  could  have  anticipated  that  the  said 
Singleton  would  be  aM>olnted  qieclal  Judge 
to  try  hla  case."  Mr.  Singleton  teetlfled  as 
follows:  'That  the  statementa  made  by  the 
defendant  wwe  substantially  true,  except 
that  he  (SlngletoiO  when  first  approached  by 
defendant,  declined  employment  end  refused 
to  have  any  connection  with  the  CBse^  tmt 
that  be  talked  the  matter  over  with  tbe  de- 
fendant, and  he  did  advise  the  defendant  as 
stated  by  ttie  defoidan^  but  not  aa  his  at- 
torney, and  he  declined  to  go  Into  opoi  court 
and  rctpi'ceont  him  In  the  trial  of  said  cause." 

We  nnderstand  the  statement  of  Mr.  Sin- 
gleton to  admit  Uiat  anptilant  related  to  him 
In  detail  all  hla  defense  and  obtained  from 
hfm  his  advice  and  counsel  In  reject  there- 
to. We  understand  his  testlmtmy  to  admit 
that  he  advised  an>^lant  that,  on  account 
of  the  political  condltkma  that  had  been  ex- 
isting In  Hardin  connty,  the  county  attor- 
ney could  not  afferd  to  make  suidi  an  agree- 
ment, and  that  the  best  thing  he  could  do 
would  be  to  plead  gnUly  and  pay  the  fine 
Nor  do  we  understand  that  hla  testimony  de- 
nies the  statement  that  if  mniellant  had 
known  at  tbe  time  he  made  the  dlsdosnres 
to  him  that  he  would  not  have  made  same  If 
he  could  have  anticipated  that  the  aald  Kn- 
gleton  would  be  appealed  spedal  judge  to 
try  the  case.  It  Is  admitted  In  Mr.  Single- 
ton's statement  that  he  gave  appellant  the 
advice  to  plead  guilty,  but  Uiat  thla  advice 
was  not  given  bb  his  counsel,  and  that  be 
declined  to  go  Into  open  court  and  repre- 
sent him  in  the  trial  of  his  cause.  Tbe  affi- 
davit makes  no  attofft  upm  the  good  faltii 
or  integrity  of  Sln^eton.  On  tbe  contrary. 
It  recognizes  both  hto  high  character  and 
1^1  ability,  and  tbe  motion  Is  rested  solely 
on  the  ground  that  as  a  matter  of  law,  under 
the  facts,  he  was  disqualified.  The  case  In 
many  of  its  aspects  Is  strikingly  like  that  of 
Graham  v.  State,  4S  Tex.  Gr.  R.  110.  63  S. 
W.  558,  and  under  the  anthority  of  that  case 
we  think  that  we  mast  hold  that  Hr.  Single- 
ton was  disqualified  to  hear  and  determine 
the  question. 

On  this  ground,  the  Judgment  of  conviction 
Is  reversed,  and  the  cause  la  remanded. 

McCORD,  J.,  not  sitting. 


DOUGLAS  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  26, 

1010.) 

1.  CanoirAL  Law  (|  1111*)— Biix  or  EhcoEP- 
noNS— QuALiTiOATioH  or  BiLi.  or  Excep- 
tions. 

Tbe  qoaliScation  or  explanation  of  the 
coart  appended  to  a  bill  of  exceptions  will  con- 
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tral  til*  redtalB  In  the  Vttl,  in  lo  tar  u  mch 
ezpluiatioB  modifies  the  ■ame. 

[SU.  Note.~For  other  case*,  see  Criminal 
lAw,  Cent.  Dig.  f  2883 ;  Dec  Dig.  |  XlXl*] 

2.  Gbihihai.  Law  Q  1112*)— Affbal— Bnx 

or  EXO&PTIOHS— QUAZjnOATION— KSTOFPEL. 

Where  counsel  cor  accused  accepts  a  bill  of 
exceptions  -with  a  qaaliflcation  of  the  judge  In- 
dorsed thereon,  and  flies  the  nme,  be  estops 
himself  from  declaring  it  to  be  an&lr  and  in- 
jurious to  bis  case. 

[Ed.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  2896;  Dec.  Dig.  |  1112.*] 

3.  OsnaiTAi.  Lav  (|  1002*)— affbai.— Biu. 

OF  BX0ZPTI0N8— CEBTXnOATE  OF  JUDOB. 
Alete  statemeut  of  a  ground  of  objection  in 
the  bill  of  exceptions  Is  not  a  certificate  of  the 
Judge  that  the  fact  stated  is  true. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  1  2845;  Dec.  Dig.  S  1002.*] 

4.  CBiuinAL  Law  d  1110*)- AppxAir-Bnxor 

BXOEFTIONS  —  AlDKB  BT  OTHBB  PBOOEBD- 
ZNOB. 

A  bill  of  exceptions  cannot  be  aided  either 
by  statements  in  reply  to  a  motion  for  a  new 
trial,  or  by  the  statement  of  facts. 

[Ed.  Note. — For  other  c&se3,  see  Criminal 
Law,  Cent  Dig.  |  2908;  Dec  Dig.  i  1110.  •] 

5.  Cbiuinai,  Law  (S  1111*)  —  Appeal  —  Bnx 

OF  EXCEPTIORS— STATEUBNT  OF  FaCTS. 

A  bill  of  exceptions  contn^  the  statement 
of  facts. 

[Ed.  Note.— For  other  eases,  see  Criminal 
Law,  Cent  Dig.  |  2895;  Dee.  Dig.  |  Ull.*] 

6.  DlTOBOl  a  168*)— JnoaURT— GOLUTBBAL 

Attack. 

Where,  after  divorce,  tbe  party  eecnring  It 
remarried  and  lived  with  ber  new  husband  open- 
ly, and  they  were  treated  by  defendant  and  the 
world  as.  husband  and  wife,  tbe  divorce  decree 
could  not  be  attacked  In  a  collateral  proceeding, 
unless  the  record  affirttaitlvely  showed  task  of 
Jurisdictioo. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  i  649;  Dec  Dig.  S  16a*] 

7.  JcDGifBNT  (J  49T*)— Recitals— Sebvice. 

A  recital  in- the  judgment  of  service  on  de- 
fendant imports  absolute  verity  in  a  collateral 
proceeding. 

[Ed.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  58  037,  93S;  Dec.  Dig.  S  497.*1 

8.  DivoBCE  <5  168*)  —  Decree  —  Waives  of 
Sebtice. 

Where  a  divorce  was  attacked  on  the 
ground  that  It  appeared  that  defendant's  waiver 
of  citation  was  signed  by  him  three  days  prior 
to*  the  date  when  the  suit  was  filed,  it  must  be 
presumed  In  a  collateral  attack  on  tbe  decree,  in 
the  absence  of  anything  to  tbe  contrary  in  sup- 
twrt  of  the  judgment,  that  tbe  citation  was  filed 
by  defendant,  or  under  his  authority,  after  the 
suit  had  been  instituted. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  S  649 ;  Dec  Dig.  i  16a*] 

9.  Crihinal  Law  (8  115G*)— Appbax<— Dibobb- 

TION— MlSCOHDVCT  OF  .  JURT.  . 

Whether  accused  should  be  granted  a  new 
trial  for  alleged  misconduct  of  tbe  jury  is  par- 
ticularly cognizable  by  tbe  trial  couit,  whose 
conclusion  thereon  will  >  not  be  interfered  with 
on  appeal,  unless  It  is  clearly  wrong  and  unsup- 
ported by  tbe  testimony. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  }  8<»67;  Dec.  Dig.  |  1150.*] 


10.  'OKXicniAi.  I«AW  0  907*) -^New  Tbul- 

KlSOORDTTOr  OF  JUBT. 

Denial  of  an  application  for  a  new  trial  tz: 
misconduct  of  a  juror  held  not  so  deaiiy  em- 
neons  as  to  require  a  leversaL 

[Ed.  Mote.— For  other  cases,  aee  GnBiad 
Law,  Cent  Dig.  H  2392-2396;  De&  Dig.i937.'] 

11.  HouciDB  (8  2(^*)~DTiNa  DacuBAnosi 
— Pbbdicate. 

Deceased,  prior  to  making  alleged  djici 
declarations,  had  bled  profusely.  He  stated  t« 
was  going  to  die,  and  had  been  ao  told  tn 
pbyaidans.  The  nature  of  his  wonnda  wss  tlv 
shown.  Held,  that  there  was  a  auffi^Hit  pnJh 
cate  for  the  admission  of  his  statement  as  s  dy- 
ing decIarati(Mi. 

[Ed.  Note.— For  other  cases,  see  Homicifc. 
Cent  Dig.  81  4S0-437:  Dec  Dig.  i  208.*] 

Appeal  trom  District  Court,  EIratfa  County; 
W.  J.  Oxford,  Judge. 

Ben  DoaglaB  was  «niTicted  ot  mnrder,  is£ 
he  appeals.  AiBrmed. 

L.  N.  Frank  and  Robert  I»  Tbompacn.  for 
appellaat  F.  3.  McCord.  Asst.  Atty.  Gau 
flor  tbe  State. 

RAMSEY,  J.  Appellant  was  ecmTlcted  oa 
a  charge  of  morder  In  the  district  court  of 
Erath  county  on  July  12,  1909,  the  jury 
fixing  tbe  grade  ot  murder  as  morder  in  the 
•eooDd  d^ree  and  asseeslng  liis  pnalriimmi 
at  coDflncment  In  tlie  pedtentlaiT  for  a 
period  of  41  years. 

Tbe  appeal  In  the  case  raises  some  vtrr 
intowstlng  and  novel  qaestions;  and.  is 
Tlew  of  the  penalty  as  well  as  cliarscter  ft 
tbe  questions  raised  in  the  record,  we  dul. 
treat  the  case  at  more  lengtb,  jwrfaapa,  than 
the  difiOculty  of  the  questions  presmted  by 
tbe  record  might  ordinarily  seem  to  require; 
All  the  parties  were  negroes.  The  evideoce 
shows  that  one  Vina  Phillips,  wbo  was  die 
wife  of  deceased  at  the  time  be  was  killed, 
had  for  some  years  theretofore  been  the  wife 
of  appellant  The  deceased.  Jim  Philip 
had  also  been  married  before.  Tbe  moid 
tmds  to  show  that  about  January  31,  ISOSl 
Vina  Phillips  secured  in  tbe  district  coon 
of  Eratb  county  a  divorce  from  nm»eUant 
and  that  some  two  or  three  days  afttt  that 
the  deceased,  Jim  Phillips,  aecnred  a  ^- 
Torce  from  his  then  wife,  and  tliat  Jim  Phil- 
lips and  Tina  a  short  time  thoeafter  maz^ 
ried,  and  for  some  little  time  before  tbe 
difficulty,  with  the  knowledge  of  appelant, 
were  living  together  as  husband  and  wife, 
and  seem  in  good  faith  to  have  occupied  that 
relation,  and  that  for  some  ccHisldenble  time 
am)eUant  not  only  manifested  no  rcoentment 
or  expressed  any  disappointment  oTer  tbeir 
relations,  but  bis  attitude  was  one  of  fttnd- 
llness.  The  testimony  of  the  state  is  to  the 
effect,  In  substance,  that  on  tbe  day  of  tbe 
homicide,  and  late  in  tbe  afternoon,  wbi> 
PbUiips  and  his  wife  were  retamlns  t^'^ 
the  house  of  one  Lee  Means,  appellant,  arm- 
ed with  a  pistol,  without  excuse  or  tav^ 
ocatibh,  shot  Pbllllps,  Inflicting  a  mort&l 
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wonnd  iqNm  hUn,  ieonUmiliic  to  fire  vpoD  him 
nnUI  be  bmd  flrod  atme  four  or  fire  Bhot«, 
pnrsved  deeeued  into  th%  bushes,  and  re- 
peatedly stabbed  Um  wtOt  a  knlte,  during 
all  of  whidi  time  deceased  was  calling  for 
belp,  Imploring  appelant  not  to  kill  hlmi 
and  aajlng  to  Urn  ttiat  he  coiild  have  tbe 
woman.  Appellant  ]^*eseats  by  bis  testimony 
a  case  of  self-defenae  wbldi,  bowerer,  as 
we  view  the  record,  was  neither  satisfactory 
nor  reasonable.  This  matter,  as  well  as  all 
tiie  IsBiNs  in  tbe  case^  was  by  the  court 
enbmttted  to  ttie  jnry.  Itat  this  charge, 
n^thw  In  mattffls  omtelned  In  it  nor  omit- 
ted IJuanfyom,  Is  not  In  any  respect  the  aab- 
Jeet  of  complaint  is  the  strongest  dononstra- 
tSoa  of  its  accoracy.  There  Is  no  complaint 
tliat  the  court  misdirected  tbe  Jury  in  any 
matter,  or  that  be  tailed  to  sutnnit  any  issue 
to  tbe  Jury  raised  in  the  erldencfc  All  tbe 
questions  presented  relate  to  other  matters, 
whldi  we  will  nom  famine; 

1.  When  tbe  witness  Vina  Phillips  was 
■worn,  and  her  testimony  ires  offered,  ap- 
pellant objected  to  her  teatitjing  In  the  case, 
and  urged  that  she  was  disqualified  by  law 
from  so  doing.  Tbe  bill  of  exceptions'  toacb- 
Ing  this  matter  thereupon  proceeds  as  fol- 
lows: "Defendant  by  his  conosel  at  the  time 
objected  to  any  and  all  testimony  tbat  might 
be  given  by  said  witness  in  the  case,  and 
Bbowed  to  the  court  that  at  the  time  of  the 
alleged  Selling  of  deceased,  Jim  phlUtpe,  said 
witness  Vina  was  In  law  and  in  fact  the 
wife  of  defendant,  Ben  Douglas,  and  that 
eald  witness  is  now  In  law  and  in  fact  tiie 
wife  of  defradant,  Ben  Douglas,  and  that 
therefore  said  witness  is  Incompetent  to  tes- 
tify against  the  defendant  herein.  Defend- 
ant showed  to  the  court,  on  said  objection, 
tbat  tiie  alleged  Judgmoit  and  decree  of  di- 
vorce between  tbe  said  Tina  and  defoid- 
ant  was  and  1b  a  nullity  and  void,  and  of  no 
force  or  effect  In  law,  in  this:  That  In  the 
X»oceedlng8  in  which  said  allied  divorce 
Judgment  was  granted  by  this  court  the  peti- 
tion of  the  said  Vina  Douglas  was  filed  In  thia 
court  on  the  Slst  day  of  January,  1909,  and 
tbat  no  citation  was  ever  Issued  or  served  on 
tbe  defendant  therein,  tbe  said  Ben  Douglas, 
but  that  a  waiver  of  citation,  signed  by  said 
defoidant,  Ben  Douglas,  at  leaat  three  days 
prior  to  said  31st  day  of  January,  1909,  was 
filed  in  said  cause  on  said  Slst  day  of  Jan- 
uary, 1909,  the  same  being  executed  by  the 
defendant  at  least  three  days  before  the 
filing  of  said  petition  and  the  Judgment  of 
divorce  thereon,  end  tbe  defendant  says  that 
no  Judgment  of  divorce  could  have  been  ren- 
dered thereon  having  any  force  or  effect  In 
law,  and  that  same  was  null  and  void,  and 
that,  therefore,  the  witness  Vina  Is  incom- 
petent In  law  to  testify  against  the  defend- 
ant in  this  case;  she  being  bis  wife  at  this 
tlme^**  This  bill  is  allowed,  with  the  fol- 
lowing Qualification:  "Tbat  the  court  does 
not  certify  to  tbe  truth  of  the  grounds  of 
objection,  but  only  tbat  tit^  were  urged." 


It  has  been  held  by  this  court,  and  seems  to 
be  tbe  settled  law,  tbat  the  quallflcatlim  or 
explanation  of  the  court  appended  to  a  bill 
of  exceptions  wUl  control  the  recitals  In  the 
bill  in  so  ftff  as  wacb  explanation  modifies 
same.  Hardy  t.  State,  81  Tex.  Cr.  B.  289,  20 
S.  W.  561.  And  tbat  where  counsel  accepts 
a  bill  of  exceptions  with  tbe  qualification 
of  the  Judge  Indorsed  thereon,  and  flies  the 
same,  be  estops  himself  from  dalmlng  it  to 
be  unfair  and  Injurious  to  his  case.  Jones 
V.  State,  88  Tex.  Cr.  B.  7,  28  S.  W.  79S.  It 
Is  also  the  settled  rule  of  practice  in  this 
state  that  the  mere  statonent  of  a  ground 
of  objection  In  tbe  blU  Is  not  the  certificate 
of  the  Judge  tbat  tbe  fact  stated  Is  true. 
Fuller  T.  State,  60  Tex.  Cr.  B.  14,  ^  S.  W. 
641 ;  B^ham  v.  State,  86  Tex.  Cr.  453,  37 
S.  W.  768;  'Hamlhi  t.  State,  89  Tex.  Cr.  R. 
679^  47  8.  W.  656;  McKlnney  t.  State,  41 
Tex.  Cr.  B.  484,  65  S.  W.  841 ;  Burt  v.  State, 
88  Tex.  Cr.  B.  897,  40  S.  W.  1000,  48  8.  W. 
84^  39  Ifc  R.  A.  SOU,  880;  and  Benson  v. 
State,  6&  S.  W.  166.  It  seems,  also,  to  be  tbe 
settled  rule  of  law  In  this  state  tbat  a  bill 
of  exceptions  cannot  be  aided  either  by  state- 
ments in  reply  to  a  motion  for  new  trial,  or 
by  the  statement  of  facta.  McOlasson  v. 
State,  88  Tex.  Cr.  B.  851,  43  S.  W.  98;  How- 
erton  v.  State,  48  S.  W.  1018;  Gllne  v.  SCate. 
34  Tex.  Or.  B.  847,  80  S.  W.  801 ;  Ballroad  v. 
Gay,  88  Tex.  ill,  80  S.  W.  543 ;  Buchanan 
V.  State,  24  Tex.  App.  196,  5  S;  W.  847; 
Smith  V.  State,  4  Tex.  App.  627 ;  Hamlin  v. 
State,  89  Tex.  Or.  R.  601,  47  S.  W.  656; 
Bdens  V.  State,  41  Tex.  Cr.  B.  522,  65  S. 
W.  816;  McAnally  v.  State,  57  S.  W.  833; 
Price  V.  State.  43  S.  W.  97;  Carter  v.  State, 
40  Tex.  Cr.  R.  229,  47  S.  W.  979,  49  S.  W. 
74,  619 ;  Ogle  v.  State,  58  S.  W.  1004 ;  Diaz 
v.  State,  63  S.  W.  633;  Hopkins  v.  State,  53 
S.  W.  621;  Brown  v.  State,  43  Tex.  Or.  R. 
293,  66  S.  W.  529 ;  Scbwelr  v.  State,  50  Tex. 
Cr.  R.  119,'94  S.  W.  1049.  And  further  tbat 
tbe  bill  of  exceptions  controls  even  the  state- 
ment of  facts,  Briscoe  v.  State,  27  Tex.  App. 
196,  11  S.  W.  113 ;  Ezzell  v.  State,  29  Tex. 
App.  521,  16  S.  W.  782;  Arda  v.  State,  28 
Tex.  Apik  196, 12  8.  W.  699.  However,  if  the 
matter  could  be  considered,  and  the  objections 
urged  as  a  ground  of  disqualification  of  the 
witness  could  be  assumed  to  be  true,  still  we 
think  the  testimony  shows  that  the  objec- 
tions urged  are  not  tenable.  By  the  judg- 
ment of  the  district  court  of  Erath  county 
Vina  Phillips  and  appellant  had  theretofore, 
by  decree  duly  entered,  been  divorced.  She 
and  deceased  bad  thereafter  been  married, 
and  were  recognized  and  treated  by  appellant 
and  by  all  the  world  as  husband  and  wife. 
This  In  a  sense  fixed  their  status.  To  de- 
clare such  relations  to  be  adulterous,  and 
the  divorjK  theretofore  obtained  void  In 
a  collateral  proceeding  such  as  this.  Is  not 
to  be  done  lightly  or  Inconsiderately,  and 
can  only  be  so  treated  If  under  the  well- 
settled  principles  of  law  no  other  Judgment 
or  c<mcluslon  Is  permitted.  It  is  tbe  settied 
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lAW  of  this  state  tbat  tbe  Judgment  of  a 
court  of  competent  jarlsdlctlon  camiot  be  col- 
laterally attacked,  onleas  the  record  affirma- 
tlvely  shows  lack  of  Jurisdiction  (Williams  r. 
Haynea,  T7  Tex.  284,  13  S.  W.  1029,  19  Am. 
St  Rep.  752),  and  that  a  recital  In  a  Jadg- 
ment  of  service  of  citation  on  a  defendant 
InToIves  absolute  verity  In  a'  collateral  pro- 
ceeding. Finch  V.  Edmonson,  9  Tex.  612; 
Mlkeska  t.  Blum,  63  Tex.  46 ;  Davis  v.  Rob- 
inson, 70  Tex.  896^  7  S.  W.  749.  Taken  most 
strongly  in  favor  of  appellant,  it  appears 
from  the  matters  stated  in  the  blli  that  the 
waiver  of  citation  was  signed  by  him  some 
three  days  prior  to  the  date  when  the  snit 
for  divorce  was  filed.  It  is  not  made  to  ap- 
pear when  this  waiver  of  citation  was  filed 
into  court  We  most  and  should  assume  that 
the  court  rendering  the  Jndgtnent  would 
have  made  inquiry  and  satisfied  himself  that 
service  on  defendant  had  been  obtained  by 
the  means  provided  by  law,  or  tbat  proper 
waiver  bad  been  made;  and,  in  the  absence 
of  anything  to  the  contrary,  where  such  fact 
is  not  in  terms  n^tlved,  we  would  asenme, 
in  aid  of  the  Jurisdiction  of  the  court  below, 
that  if  signed  three  days  before  tlie  filing 
of  the  suit,  the  waiver  of  citation  was  filed 
by  him,  or  under  his  authority,  after  the 
suit  for  divorce  had  been  instituted. 

The  cases  cited  by  ai^Iant  are  not  in 
pt^t.  The  case  of  McAnclly  t.  Ward,  72 
Tex.  342. 12  8.  W.  206,  wua  a  case  where  the 
regularity  of  the  service  was  a  matter  of  in- 
quiry on  appeal  from  a  judgment  theretofore 
rendered ;  and,  of  course,  such  being  the  case, 
the  court  was  required  to  take  cognizance  of 
any  irregularity  In  the  matter  of  obtaining 
service,  or  touching  the  filing  of  a  waiver  Ir- 
regularly and  not  In  accordance  with  the  taw. 
Nor,  as  we  believe,  does  the  case  of  O'Neal 
y.  Clymer,  21  Tex.  Civ.  App.  386,  62  S.  W. 
619,  support  appellant's  contention,  but  rather 
Is  an  authority  against  him.  In  discussing 
that  case,  after  quoting  articles  1240,  1241, 
1348,  and  1349  of  our  Revised  Statutes  of  1896, 
Judge  FInley,  speaking  for  the  court  says: 
'The  arUde  last  recited  (arUcle  1849)  plainly 
prohibits  tlie  acc^tance  and  waiver  of  serv- 
ice of  citation  and  the  agreement  for  Ju^ 
ment  bef(»«  the  Institution  of  the  suit  TTils 
statutory  prohibition  rendered  the  agreement 
Indorsed  on  the  petition  illegal  and  void,  and 
it  could  not  have  the  effect  to  give  the  court 
Jurisdiction  of  the  defendants  in  that  suit 
It  being  manifest  upon  the  face  of  the  Judg- 
ment that  the  court  rendering  it  had  no  Ju- 
risdiction of  the  defendants  in  the  suit,  the 
Judgment  was  unauthorized  and  void,  and 
could  not  be  the  basis  of  a  valid  execution." 
In  this  case  it  does  not  affirmatively  appear 
from  the  Judgment  Itself  that  same  is  invalid. 
The  farthest  that  the  proof  goes  is  that  the 
waiver  was  signed  before  the  suit' was  filed. 
It  may  well  be  doubted  whether,  in  any  case 
where  a  Judgment  ia  sought  to  be  collaterally 
atta&ed  for  want  of  senricsk  Its  Invalidity 


may  be  shown  *by  parol.  This  would  indeed 

institute  a  dang^wns  doctrine. 

2.  next  question  of  importanoe  pre- 
sented as  a  ground  for  the  motion  is  tlie  sup- 
posed misconduct  of  the  Jury,  nils  wu 
based  upon  the  all^tion  and  daim  t2iat, 
while  the  Jury  were  deliberating  upon  the 
case,  Mr.  East,  foreman  of  the  Jury,  made  in 
the  presence  and  hearing  of  all  the  ottaw 
Jurors  the  following  8tat«3ient:  **I  have 
heard  so  much  criticism  of  the  Juries  of  tbis 
county  that  I  am  getting  tired  of  1^  and 
think  we  should  give  him  (the  defendanQ  a 
stiff  penalty.  I  have  heard  a  great  deal  of 
criticism  of  the  Jury  in  the  Baum  Case,  and 
think  that  we  should  give  this  man  a  high 
penalty" — and  that  this  was  misconduct  of 
the  Jury  in  Uiat  they  were  guided  in  making 
up  their  verdict  by  the  popular  sentiment  of 
the  community,  and  by  rtf^errlng  to  otfaM- 
cases  heretofore  tried  In  this  court  It  Is 
further  averred  tiiat  a  number  of  the  Jurors 
In  the  case  were  originally  for  a  much  lower 
penalty  than  that  finally  agreed  upon,  and 
that  by  reason  of  the  argument  made  by  Mr. 
East  and  the  criticism  of  tSie  verdicts  of 
Juries  'theretofore  made  in  the  court,  and  es- 
pecially the  criticism  of  the  Jury  in  the  Baum 
Case,  this  had  the  effect  to  tnfiuence  the  Jury 
in  this  case  to  assess  a  much  higher  penalty 
against  the  defendant  than  they  might  other^ 
wise  have  done  had  tb^  not  been  threatened 
with  public  censure  if  th^  should  render  a 
lower  penalty,  and  tbat  the  ^ect  of  this  mis- 
omduct  of  the  Jury  was  to  greatly  increase 
the  punishment  of  the  appellant  and  to  in- 
crease same  far  above  what  manT  of  the 
Jurors  thought  the  m^ta  of  the  case  requir- 
ed. In  support  of  this  ground  of  apptilant's 
motion,  the  court  heard  evidence  from  the 
Jurors.  One  of  the  Jurors,  Joe  Hngtiea,  tes- 
tified, in  substance,  that  during  their  conanl- 
tatlon  In  the  Jury  room,  he  heard  Mr.  J.  CL 
East  say  that  he  was  tired  of  hearing  Jurots 
criticised  for  their  low  verdicts,  and  tiiat  he 
thousiit  we  should  give  a  fai^itf  TOdtct  in 
this  case  on  that  account,  and  be  also  stated 
that  when  this  remark  was  made  the  Jury 
bad  agreed  on  the  grade  of  murder  that  the 
appellant  was  guilty  of,  but  tiiat  the  Jurors 
were  divided  on  the  amount  of  punishment 
to  be  assessed,  ranging  all  the  way  from  84 
years  to  60  years  aa  a  penalty  against  the 
defendant  This  Juror  states  that  the  re> 
marks  made  by  Mr.  East  did  not  have  any 
Influence  upon  him  In  arriving  at  bis  verdicC 
and  fixing  tbe  amount  of  the  penalty  against 
appellant;  that  he  arrived  at  and  rendered 
bis  verdict  mlely  upon  tbe  charge  of  tbe 
court  This  is  the  strongest  evidence  in  the 
record  in  sui^tort  of  t^e  motion.  A  number 
of  Jurors  Introduced  say  that  they  heard  no 
sudi  remark  made  by  Hr.  Bast,  or  any  other 
perscm,  as  that  testified  to  by  Hughes.  Oth- 
ers of  th&n  in  a  vague  way  say  that  s(«te- 
thlng  was  said  aUmg  tiiat  Unc^  without  bemg 
able  to  state  Jutt  what  It  wu.  Appdlsnt  to- 
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trodnced  onlr  three  of  the  jnron,  Hughes, 
WlllIamB,  and  Palmer.  PahDcr  expreealy  d&- 
nled  hearing  any  of  the  remarks  testified  to 
b7  Hu^es  or  the  othw  Jnror.  Mr.  Bast  was 
produced  by  the  state,  who  expressly  and 
nneqalTOcally  d«ited  mating  any  remark  of 
the  kind  attributed  to  him,  or  any  remark 
similar  thereto,  and  he  Is  supported  by  otliers 
of  the  Jury  introduced  by  the  state,  the  re- 
mainder of  wbtMU,  who  were  not  theretofore 
Introduced*  were  examined  on  behalf  ot  ttie 
state.  We  have  not  Infrequently  h^d  that 
matters  of  this  sort  are  particularly  cognisa- 
ble by  the  trial  court,  and  unless  the  condu- 
•Blon  reached  the  court  on  the  hearing  of 
same  Is  clearly  wrong  and  unsupported  by 
the  testimony,  we  ought  not  to  and  cannot  la* 
terfere.  Benevldes  t.  State,  121  3.  W.  1107: 
Holt  T.  State,  51  Tex.  Cr.  R.  15,  100  S.  W. 
166;  Fox  V.  State,  53  Tex.  Cr.  R.  150,  109  8. 
W.  370;  Goodman  t.  State,  4»  Tex.  Cr.  R. 
101,  91  S.  W.  795;  Mayes  v.  State,  S3  Tex. 
Cr.  R.  33,  24  S.  W.  421 ;  Gockerell  v.  State,  32 
Tex.  Cr.  R.  686,  25  8.  W.  421;  Driver  v. 
State,  87  Tex.  Cr.  B.  160.  88  S.  W.  1020;  and 
Shaw  T.  State,  82  Tex.  Cr.  R.  166,  22  S.  W. 
588.  In  the  light  of  the  entire  record  we 
are  not  prepared  to  say  and  hold  that  the 
concluBlon  of  the  court  before  whom  this  mat- 
ter was  fully  Investigated  was  wrong,  and 
we  would  certainly  be  without  warrant  In 
concluding  from  this  distance  that  It  was  so 
clearly  wrong  as  to  justify  us  In  reversing 
and  setting  aside  his  Jud^nent  after  heaz^ 
ing  in  person  the  evidence. 

3.  During  tiie  trial  the  state  offered  and 
was  permitted  to  read  in  evld^ce  a  written 
statement  made  by  deceased  touching  the 
drcumstance  of  the  assault  upon  him.  This 
was  offered  as  a  dying  declaration.  Its  ad- 
mission was  Btrennoutiy  objected  to,  and  this 
objection  was  based  upon  the  ground  therein 
stated  that  said  written  statement  was  not 
properly  or  sufficiently  verified  as  the  dying 
statement  of  said  deceased.  The  court  ap- 
proves this  bill  of  exceptions  with  this  ex- 
planation: **Drs.  Keith  and  McGan^ey  both 
testified  on  the  predicate  that  they  had  told 
dTCcased  be  could  not  live ;  that  he  had  bled 
profusely,  and  he  stated  that  he  was  going 
to  di&  They  also  testified  as  to  the  nature 
of  the  wounds,  deceased's  throat  being  cut, 
and  as  to  the  shot  wounds."  It  is  also  shown, 
If  we  may  lotk  to  the  statement  of  facts,  that 
the  admissibility  of  tills  testimony  is  ren- 
dered even  clefir«r.  It  shows  that  he  was 
much  weakened  by  loss  of  blood;  that  his 
mind  was  clear ;  that  the  matter  of  making  a 
statemmt  In  view  of  his  approadilng  death 
was  discussed;  that  he  was  advised  of  the 
impossibility  of  his  recovery,  and  in  the  light 
of  all  these  suggestions  dictated  the  state- 
memt  which,  when  reduced  to  writing,  was 
thereafter  read  over  to  him,  and  with  the 
knowledge  of  Its  contents  he  deliberately 
signed  it.   We  had  occaaUm  in  the  case  of 


Morgan  v.  State,  64  Tex.  Cr.  R.  642,  113 
S.  W.  934,  to  consider  and  discuss  at  some 
length  the  subject  of  dying  declarations.  ^Ve 
there  stated  the  rule  to  t>e  as  follows:  "The 
rule  is  universal  that,  before  dying  declara- 
tions can  be  admitted  In  evidence.  It  is  es- 
sential, and  Is  a  preliminary  fact  to  be  prov- 
ed by  the  party  offering  them  in  evidence, 
that  they  were  made  under  a  8«ise  of  im- 
pending death;  but  Mr.  Greeaileaf  says  (sec- 
tion 158)  it  is  not  necessary  that  they  should 
be  stated  at  the  time  to  be  so  made.  It  is 
oiough  If  It  satisfactorily  appears,  in  any 
mode,  that  they  were  made  under  that  sanc- 
tion, whether  it  be  directly  proved  by  t^e  ex- 
press language  of  the  declarant,  or  be  in- 
ferred from  his  evident  danger,  or  the  opin- 
ions of  the  medical  or  other  attendants,  stat- 
ed to  him,  or  from  his  conduct,  or  other  clr- 
cnmstances  of  the  case,  all  of  which  are  re- 
sorted to,  in  order  to  ascertain  the  state  of 
the  declarant's  mind."  We  have  no  doubt  of 
the  correctness  of  the  rule  there  stated,  and 
that,  tested  by  such  rule,  the  statement  was 
admissible  as  a  dying  declaration. 

4^  There  are  some  other  questionB  raised  In 
the  record,  but  they  relate  to  matters  of  mere 
practice  and  other  qiieetlons  not  of  a  vital  or 
important  character.  These  we  have  care- 
fully considered,  and  have  concluded  there  Is 
no  other  error  In  any  of  them.  The  matters 
heretofore  discussed  are  the  serious  questions 
raised  In  the  appeal;  and,  in  view  of  the 
length  opinion,  we  pretermit  a  discussion  of 
the  other  matters.  The  evidence  clearly  sup- 
ports the  verdict,  and  In  view  of  the  full  and 
fair  submission  of  the  Issues,  and  that  there 
was  no  Improper  evldrace  admitted  against 
him,  we  believe  the  judgment  of  c6nvictlon, 
serious  and  severe  as  it  is,  ought  to  be,  and 
must  be,  aflSrmed,  which  Is  accordingly  dona. 

McGORD»  J.,  oat  Bitting. 


GONZALEZ  et  al.  v.  STATE. 
(Court  id  Criminal  A^^|»^  of  Tttus.   Jan.  91^ 

Libel  and  Sunoeb  (S  162*)— CsnaHAL  PBOa* 

KODTIOH— Is  DIOTMENT— '  'LiBKL." 

Pen.  Code,  art.  721,  declare  that  be  Is 
guilty  of  "libel"  who,  with  intent  to  injare. 
makes,  pnbtighes,  or  drculates  any  malicious 
statement  affecting  the  reputation  of  another  as 
to  any  matter  or  thing  pointed  out  in  the  chap- 
ter; and  article  727  declares  that  the  written, 
printed,  or  pablisbed  statement,  to  come  within 
the  deflnltlon  of  "libel,"  must  convey  the  Idea 
that  the  person  to  whom  it  refers  has  been 
gnilty  of  some  penal  c^ense,  etc.  Held,  that  an 
Indictment  for  nbel,  allegio?  that  defendant  pub- 
lished a  malicious  statement  concerning  com- 
plainant, redtlng  that  be  was  a  United  States 
federal  guard,  that  he  was  a  hlxhw&yman  and 
cowardly  assassin,  and  the  murderer  of  a  cer- 
tain person  who  on  the  morning  of.  Mardi  19, 
IMKI,  was  cowardly  assassinated  on  a  public 
highway,  etc,  sufBciently  charged  complainant 
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with  a  penal  offma^  'and  waa  UMrefm  niffl- 

cient. 

[Ed.  Note.— For  other  cases,  see  Ubel  and 
Slander.  Cent  Dig.  {fi  417-424;  Dec.  Dlf.  { 
162.» 

For  other  deflnidonfl,  m  Wordi  and  Fhruea. 

Tol.  S,  pp.  4116-4126.] 

Appeal  from  District  Gonrt,  Zapata  Coun- 
ty ;  John  F.  Mnllally.  Judge. 

Clemente  O.  Gonzalez  and  others  were  con- 
victed of  libel,  and  they  appeal.  Affirmed. 

A.  Wln^w,  for  appeUanta.  John  A.  Mob- 
ley,  Aast  Atty.  Gen.,  Cor  the  State. 

DAVIDSON,  P.  J.  The  record  Is  without 
a  Btatemoit  of  facts,  bill  of  exception,  mo- 
tion for  new  trial,  or  motion  to  qoash  or  in 
arrest  of  Judgment  There  Is  filed  in  this 
court  an  original  paper  attacking  the  In- 
formation for  Its  alleged  insufficiency  to 
charge  the  ofCense  of  Ubti.  If  the  Informa- 
tlon  falls  to  i^Tge  that  offense  as  required 
by  the  statute,  we  would  rererse  and  dlamlss 
the  iMrosecutlon,  although'  not  attached  In  the 
trial  court  This  question  Is  not  a  novel 
one.  It  la  not  here  meant  to  hold  that  for 
all  Inaccnrades  In  the  indictment  this  court 
would  reverse  and  dismiss.  The  Insufficien- 
cy of  the  lndlctro»t  must  be  sufficiently 
manifested  to  show  that  It  does  not  charge 
the  offense  defined  and  denounced  by  the 
statute. 

The  charging  part  of  the  information  is 
that  appellant  and  Dverardo  Torres,  In  the 
county  of  Zapata,  on  or  about  the  22d  of 
March,  1908;  "did  then  and  there,  with  In- 
tent to  injure  Zaragosa  Domlnguez,  unlaw- 
fally  and  maliciously  make^  write,  print, 
publish,  sell,  and  drcnlate  a  malicious  state- 
ment of  and  concerning  tite  said  Zaragosa 
Domlngues  and  affecting  the  reputation  of 
the  said  Zaragoza  Domlnguez  to  the  tenor 
following."  Then  follows  a  document,  set 
out  in  the  Information  In  Spanish.  We  copy 
the  information,  omitting  the  words  in  Span- 
ish, at  the  conduBlon  of  which  the  Informa- 
tion continues:  "Which  said  malicious  state- 
ment Is  In  the  Spanish  language,  and  which, 
when  translated  from  the  Spanish  to  the 
English  language,  is  to  the  tenor  following: 
'March  Idth,  190&  On  the  morning  (rf  this 
day  Mr.  Eduardo  Qutlerrez  was  cowardly 
assassinated  at  a  place  about  one  and  a  half 
miles  distant  north  of  this  ranch,  on  one 
side  of  the  public  road  that  leads  from  Zap- 
ata to  Laredo.  The  victim  was  a  brother  of 
our  editor  Mr.  Clemente  Q.  Gonzalez,  and 
the  doer  of  the  deed  Is  named  Zaragoza 
Domlnguez,  who  la  actually  a  federal  guard 
stationed  at  San  Tgnacio,  Texas.  Many  will 
be  surprised  that  a  crime  of  this  nature 
should  not  have  been  enough  to  send  the 
owardlyassasBln  (meaning  Zaragoza  Domln- 
guez) to  the  cells  of  a  prison;  but  when  we 
consld^  the  kind  of  Justice  that  is  adminis- 
tered in  this  county,  the  partiality  and  folly 


of  many  of  our  Jdiohi,  and  ttui  meAaonlcii 
shameful,  and  powerful  Influence  which,  nn- 
fortunately,  many  htghwaymen  oijc^  (mtsn- 
ing  that  Zaragoza  Domlngnes  Is  a  Ughnf- 
man),  it  Is  very  dearty  i^xplalnwl  why  tbi^ 
InsnlUng  and  criminal  favoritism  Is  ahem 
to  an  astute  and  fortunate  Individiul  vb' 
has  known  how  to  impose  hliffTP^f  <m  the 
dominant  elenmit  in  order  to  commit  wiu 
impunity  his  cowardly  and  fdmiiani  aco 
(meaning  that  Zaragoza  DomlngiWB  has  cob- 
mitted  felonies  with  tmpunitj^.  But  sooo- 
er  or  later  the  light  of  troth  irill  pmettstt 
the  mlste  of  mystery  and  real  Justice  wii: 
overwhelm  the  cowardly  criminal  and  §>■ 
sassln  in  the  dark  cell  of  a  pulteadair 
(meaning  that  Zaragosa  Domlngues  is  a  cov- 
ardly  criminal  and  assassin),  vrtiidi  is  the 
place  where  assassins,  highwaymen,  and  a', 
kinds  of  bandits  and  evil  doers  go.'  Whki 
said  malldons  stetement  was  inibUalMd  in  i 
newspaper  in  the  Spanish  langoase  at  the 
TJribeno  randi,  in  Uie  county  of  Zapata,  Tens. 
The  name  of  said  newqiaper  Is  'El  AMet&Oi' 
and  the  editor  hi  Clemente  Q.  Gonzales,  tad 
the  director  is  Bverardo  Torres— agahist  the 
peace  and  dignity  of  the  state.**  The  aborc 
la  a  translation  of  the  printed  docaraat  tato 
the  English  language. 

It  Is  contended  this  language  does  not  ccoe 
wi^iin  the  terms  of  the  statute  desMmnehe 
a  pnnisfamHit  for  the  publlcatlcm  of  Ubetov 
matters.  Artlde  721  of  the  Penal  Code  tt 
1896  reads  as  follows:  "He  Is  guilty  of  libe: 
who,  with  intent  to  injure^  mm^^  writs, 
prints,  publldies,  sells  or  dreidates  any  maJ- 
dous  statement  affecting  Oie  repotatlon  of 
anotfaM  In  re^tect  to  any  matter  or  thin; 
pointed  out  In  this  diapter."  Among  other 
articles  set  out  in  this  chapta  la  artlde  727. 
Pen.  Code  1895,  whidb  Is  as  fttUows:  TtM 
written,  printed  or  published  atatonait  to 
come  within  the  definition  of  lib^  must  coo- 
ey  the  Idea  either — (1)  that  the  person  t? 
whom  It  refers  has  been  guUly  of  smne  poul 
offense."  Without  going  into  a  dlscosskoi  of 
the  charging  part  at  the  Information  In  d^ 
tail,  we  are  of  opinion  that  the  lilieloiis  nst- 
tor  set  out  is  snfflci^it,  under  the  statsn. 
to  accuse  appellant  of  a  penal  t^ense.  n 
wit,  the  murder  and  asss  sal  nation  of  Edo- 
ardo  Gutierrez,  as  is  the  refocnoe  to  Zara- 
goza Domlnguez  as  being  a  cowardly  a» 
sassln.  It  will  be  noted  that;  aa  stated  ii 
the  alleged  libelous  document,  DtMnlngun 
was  a  United  States  guard,  along  the  Ri-? 
Grande  river,  and  therefore  In  that  sense  m 
officer.  This  would  entitle  ai^wUant  to  prove 
the  correctness  of  the  published  statemect 
and  thus  show  the  truth  of  the  alleged  lite'- 
ons  stetement  Pen.  Code  1896.,  art  T47. 
However,  on  the  face  of  the  pleadings  vc 
are  of  (pinion  that  this  part  of  the  pub- 
lished statement  Justifies  the  charwe  of  Iib£ 

The  proof  of  the  matter  would  be  a  dif- 
ferent pr(H>OBltlon.  The  evidence  Is  not  be- 
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fore  ns.  So  we  hold  tbaC  the  pleadings  are 
suffi^ent,  and  the  attack  on  the  Information 
l9  not  weU  taken.  Smith  t.  State,  89  Tex. 
Cr.  R.  321,  45  S.  W.  1013;  Mankins  r.  State, 
41.  Tex.  Cr.  B.  662,  57  S.  W.  051. 

Bel  levins  the  Infomuitlon  Is  sufficient,  the 
Jud^eut  l3  affirmed. 


JONES  T.  STATK 
<Coart  of  Criminal  Appeals  of  Texas.   Dee.  15, 
1S09.    Rehearing  Denied  Feb.  2,  1910.) 

BUBOIABT  (i  41*)— SDFFICIERCT  OF  EVIDENCE. 

Evidence  held  sufficient  to  snstain  a  convic- 
tloD  for  burglary. 

[Ed.  Note^For  other  cases,  see  Buizlarr, 
Cent  Dig,  U  04-109;  Dee.  TUg.  |  41.*] 

Appeal  from  District  Court,  Bowie  Coon- 
ty;  P.  A.  Tomer,  Judge. 

Walter  Jtmes  wai  coDvlcted  of  tmrglaiy, 
and  appeals.  Afflimed. 

Hart,  Mabaffey  &  Thomas,  for  appellant 
F.  J.  McCord,  Asst  Atty.  Gen.,  for  the  State. 

BROOKS.  J.  Appellant  was  convicted  of 
burglary  of  a  private  residence,  and  his  pun- 
ishment assessed  at  five  years'  confinement 
in  the  penitentiary.  The  (DUowtog  Is  a  sy- 
nopsis of  the  evidence: 

Marshall  Northcott,  a  witness  for  12ie  state, 
testified  that  he  owned  a  building  located  in 
Texarkana,  Tex.,  which  was  occupied  by  the 
Texarkana  Uvery  Company ;  that  said  build- 
ing was  a  three-story  buUding;  that  he  used 
and  occupied  as  his  private  room  and  reel- 
deuce  one  of  the  smalt  rooms  on  the  second 
floor  of  the  building,  but  the  remainder  of 
said  building  was  used  for  the  purpose  of 
storing  wagons,  buggies,  horses,  feed,  and  oth< 
er  things  necessary  to  the  carrying  on  of  a 
livery  business;  that  the  room  which  he  oc- 
cupied was  furnished  as  a  bedroom,  and 
that  he  slept  there,  kept  bis  personal  effects 
there,  and  had  his  meals  served  to  him  in 
said  room;  that  on  the  night  of  April  17, 
1909,  at  about  9  o'clock  p.  m.,  he  went  to  his 
room  to  go  to  bed ;  that  when  he  left  his  room 
the  door  was  closed,  but  not  IO(^ed ;  that  the 
door  was  fastened  with  a  latch,  and  when  be 
left  the  window  shades  were  pulled  up ;  that 
upon  golDg  to  his  room  at  said  time  he  dis- 
covered appellant  under  his  bed  and  ordered 
bim  out,  at  the  same  time  asking  htm  what 
he  was  doing  there,  to  which  appellant  re- 
plied, **I  am  waiting  for  Uncle  Charlie";  that 
he  cursed  appellant,  and  called  for  his  part- 
ner, Mr.  Scott,  who  came  upstairs  and  curs- 
ed appellant  and  struck  him  over  the  head 
with  a  bottle;  that  appellant  ran  out  and 
leaped  down  the  elevator  shaft  and  ran  off. 
He  also  states  that  they  afterwards  found 
appellant's  coat,  bat,  and  shoes  In  the  room 
near  the  head  of  the  stairs,  and  that  a  bunch 
of  keys  was  in  his  hat;  that  he  missed  no 
property  tnm  the  zoom,  except  a  pistol  from 


one  of  the  dresser  draw^  which  he  had  not 
seen  for  two  or  three  weeks  prior  to  the  time 
of  the  allied  commission  of  the  offense; 
that  he  did  not  consent  for  appelant  to  enter 
his  room,  nor  did  any  one  else  except  Roy 
McKlnl^,  a  negro,  who  cleaned  his  room  for 
him ;  that  he  had  aboot  f 76  In  his  pocket, 
but  did  not  know  whether  appellant  knew  he 
had  money  or  not  On  croas-examlnatlon  be 
stated  that  there  was  a  man  working  at  the 
stahle  by  the  name  of  Gaines,  an  uncle  of  ap- 
pellant; that  buggies  were  washed  on  the 
second  floor  of  the  building;  that  the  n^o 
boys  who  washed  the  buggies  and  worked 
around  the  stable  had  access  to  the  second 
floor  of  the  building,  but  not  his  room ;  that 
any  one  on  the  second  floor  of  the  building 
could  enter  his  room  by  turning  a  knob  and 
pushing  it  op^  Roy  McKlnley,  another 
witness  for  the  state,  testlfled  that  he  clean- 
ed op  Mr.  Northcott's  room,  and  that  he  did 
not  consent  for  appellant  to  go  In  the  said 
room  on  the  date  alleged,  17th  of  April ;  tha,t 
he  had  noticed  the  pistol  in  the  dresser  draw- 
er two  or  three  weeks  before,  but  did  not 
know  who  took  It;  that  he  saw  appellant 
around  the  livery  stable  that  afternoon,  and 
if  he  was  drunk  he  could  not  tell  it  The 
coqstable,  Nelvln  Anderson,  testified  that  he 
arreted  appellant  about  11  o'clock  of  the 
night  mentioned ;  that  he  asked  bim  if  he  was 
not  the  n^o  who  tiad  been  in  Mr.  North- 
cott's room,  which  appellant  denied. 

Charlie  Gaines,  a  witness  for  defendant, 
testified  that  he  saw  appellant  around  the 
stables  that  afternoon,  and  that  he  noticed 
that  he  was  either  sick  or  drunk,  or  some- 
thing was  the  matter  with  him ;  that  he  told 
him  to  get  up,  and  he  got  up  off  of  the  ex- 
press wagon  upon  which  be  was  lying,  and 
went  around  and  lay  down  on  a  bale  of  hay; 
that  appellant  was  his  nephew,  but  he  did 
not  give  him  permission  to  go  Into  Mr.  North- 
cott's room;  that  witness  has  no  right  to  go 
in  said  room;  that  he  did  not  tell  appellant 
to  wait  for  him.  Api>ellant  testlfled  that  he 
woa  a  train  porter  on  one  of  the  Texas  & 
Paclflc  passenger  trains;  that  he  was  paid 
off  on  the  day  in  question,  and  spent  his  mon- 
ey around  Texarkana  In  saloons ;  that  In  the 
afternoon  he  was  drunk  and  sick ;  that  he 
went  to  sleep  on  the  seat  of  a  wagon,  and  his 
uncle  made  him  get  up;  that  one  of  the  boys 
asked  bim  to  help  him  wash  a  buggy;  that 
he  went  upstairs  with  the  boy;  that  he  had 
on  his  good  clothes,  and  pulled  them  off,  and 
put  on  some  old  shoes ;  that  he  had  some 
keys  with  which  be  unlocked  the  doors  of  the 
different  cars,  and  laid  them  down  with  bis 
hat  shoes,  and  coat;  that  he  just  fooled 
around  up  stairs,  laid  down  awhile,  and  sat 
down  awhile;  that  he  did  not  know  what 
became  of  the  boy  who  went  up  there  with 
bim,  and  did  not  remember  going  to  Mr. 
NOrthcotf  8  room ;  that  he  waked  up  under 
the  bed  when  Mr.  Northcott  holloed  at  bim, 
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and  when  Mr.  Scott  hit  him  with  the  botUe 
he  ran;  that  he  was  just  drunk ;  that  be  took 
nothing  out  of  the  room,  and  did  not  go  in 
there  with  that  intention ;  did  not  know  how 
he  happened  to  go  In  there.  On  cross-ttcam- 
Inatlon  he  stated  that  he  did  not  know  the 
boy's  name  who  went  np  there  with  him  to 
wash  the  baggy;  that  be  did  not  wash  any 
bnggy ;  that  he  did  tell  Mr.  Anderson  he  was 
not  the  man  wlio  went  in  the  room ;  that  he 
did  not  know  Mr.  Anderson  was  an  officer, 
bnt  was  afraid  to  own  np  that  he  was  the 
man  who  went  in  the  room. 

The  witness  Scott  stated,  on  rebuttal  for 
the  states  that  he  was  a  partner  with  North- 
cott,  and  remembered  the  event  of  tbe  ai^)el- 
lant  being  fonnd  in  Northcott's  room;  that 
they  kept  a  negro  around  the  stable  to  vrash 
buggies,  bnt  he  always  got  through  between 
12  and  1  o'clodc  in  the  afternoon;  that  he 
did  not  think  any  buggies  were  washed  on 
the  evening  mentioned. 

Appellant  complains  that  this  testimony  is 
insuffldent  to  snstaln  tbe  conviction.  We  be- 
lieve after  a  careful  consideration  of  same, 
that  the  spedflc  Intent  to  commit  burglary 
is  prt^terly  suggested  by  tbe  evidence.  While 
app^lant's  testimony  and  that  of  bis  wit- 
nesses contravoies  the  state's  case,  yet  the 
evidfflice  Is  sufficient  to  support  the  finding 
of  the  jury. 

We  according  hold  that  the  evldraoe  Is 
sufficient^  and  tbe  judgment  Is  affirmed. 


HlUi  V.  STATB. 
(Conrt  of  Criminal  A^^^^*     Texas.  Jan.  2S, 

1.  AniUAU  (I  67*)  —  RnnNiNO  at  Labok  — 
Casutna.  Fbobboutionb— Pboov^Adoption 

OJ  LtAW. 

In  a  pmecntion  for  violating  the  local 
stock  law  adopted  by  a  county,  it  was  essential 
to  allege  and  prove  the  precedent  steps,  tegaiced 
by  law,  by  which  the  local  law  waa  adopted. 

[Ed.  Note.— For  other  casei^  see  Animals, 
Dec:  Dig.  I  67.*} 

2.  AnncAU  (1  G7*)— Rtnnmco  at  Labos— 
OnnanAZf  FBosEcrmoHa—lmoBMATiOR  — 
SumciBNCT  OF  AixxoAiions— ADOFixoir  or 
Local  Stock  Law. 

The  Information,  In  a  prosecution  for  vio- 
lating the  local  stock  law,  allied  that  a  petl- 
tlini  was  presented,  asking  that  the  commission* 
ers*  court  order  an  election  to  determine  whether 
bones,  cattle,  etc,  be  permitted  to  run  at  largre 
In  eald  county,  and  that  at  the  next  regular 
term  the  conrt  passed  an  order  directing  an 
election,  and  that  the  connty  Judge  Issued  an  or- 
der for  the  election  and  cansed  public  notice 
thereof  to  be  ffiven,  and  that  the  deetlon  was 
held  and  the  ww  adopted.  Beld,  that  the  In- 
fonnatlon  was  defective,  for  not  directly  al- 
leginR  that  the  commissioners'  court  nude  an  or- 
der  directing  an  election  to  be  held  to  determine 
whether  horses,  cattle,  etc.,  should  be  permitted 
to  ran  at  large  In  the  connty. 

[Ed.  Note.— For  other  cases,  see  Animals, 
Cent  Dig.  i  191 ;  Dee.  Dig.  |  67.»] 

Appeal  from  Hootagne  Oounty  Ckrart;  A. 
W.  Bitchle,  Judge. 


Bob  Hill  was  cmivlcted  of  willfully  ton). 
Ing  out  cattle  in  violation  ci  the  local  stott 
law,  and  he  appeals.  Bemied,  and  ptosecn* 
tiOD  ordered  dismissed. 

GeOb  8.  Harcb,  for  appellant.  John  A. 
Mobl^,  Aast  Atty.  Qen^t  for  tbe  Stata 

BAMSET,  J.  This  appeal  Is  prosecuted 
from  a  conviction  had  In  tbe  county  court  of 
Montague  county  on  September  7th  of  last 
7ear,  wherein  appellant  was  found  guilty  of 
willfully  turning  out  and  causing  to  be  turn- 
ed out  on  land  not  his  own  or  under  his  con- 
trol certain  cattle,  in  violation  of  tbe  local 
stock  law.  The  information  oa  which  this 
charge  was  based,  ao  f ar  as  material,  £i  as 
follows: 

*'Said  act  and  oOCense  was  committed  after 
the  following  proceedings  were  bad  In  Uoq. 
tagne  county,  Texas:  A  petition  of  more 
than  one  hundred  freeholders  of  Montagae 
county,  Texas,  with  not  less  than  twelve 
freeboldors  from  each  of  the  eight  Justice 
precincts  of  said  county,  was  presented  to 
the  commissioners'  court  of  said  county,  ask- 
ing that  said  court  order  an  election  In  and 
throughout  said  county  for  the  purpose  of 
determining  whether  or  not  horses,  mules. 
Jacks,  Jeunetts,  and  cattle  shall  be  permitted 
to  run  at  large  in  said  county.  That  at  the 
next  regular  term  after  the  filing  of  the 
aforesaid  petition  the  commissioners'  court 
of  said  county  made  and  passed  an  ordo- 
dlrectlDg  an  election  to  be  held  In  and 
throughout  Montague  connty,  Texas,  not  ear- 
lier than  thirty  days  aft^  said  order  was 
passed  and  made.  That  Immediate  after 
the  passage  of  said  order  by  said  court  the 
connty  Judge  of  said  Montague  county,  Tex- 
as, issued  an  order  for  said  election  and 
caused  public  notice  thereof  to  be  glvoi  for 
at  least  thirty  days  before  the  day  of  tbe 
election  th^eof,  by  publication  of  said  order 
of  said  election  In  a  newspaper  In  Montague 
county.  Texas.  That  in  accordance  with  law 
said  election  was  h^d  in  and  throughout 
Mtmtague  county.  Texas,  snd  the  returns  du- 
ly made  to  the  county  clerk  of  said  county* 
and  were  opened,  tabulated,  and  counted  by 
the  county  Judge  of  said  county  in  the  pres- 
ence of  the  county  clerk  and  a  justice  of  tbe 
peace  of  said  county.  Said  count  showed 
that  a  majority  of  tbe  votes  cast  were  cast 
for  the  stock  law,  whereupon  the  county 
Judge  of  said  conn^  Immediately  issued  his 
proclamation  declaring  the  result  of  said 
elecUon  In  accordance  with  the  coont  had, 
which  fwoclamatlon  was  posted  at  the  coar^ 
house  door  for  thirty  days." 

It  was  contended  In  the  conrt  b^w,  and 
la  now  contended,  that  tbe  Information  la 
Insufllclent,  in  that  it  is  not  In  twms  stated 
that  the  cunmissionera'  court  passed  an  or> 
der  directing  an  election  to  be  held  tcr  tb» 
purpose  of  detomlnlng  whether  stodc  sboold 
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tw  permitted  to  nm  at  large  In  aald  connty, 
or  that  the  order  of  the  court  dlrectlnff  up- 
tlces  thereof  was  to  this  effect,  or  that  the 
election  was  held  fi>r  this  purpose.  This  be- 
ing a  local  law.  It  waa  eaeentlal  to  prove  the 
precedent  at^  required  hj  the  law  of  the 
land.  In  order  to  admit  micb  j^roof,  the  In- 
formation  most  in  terms  declare  that  the 
esaentiala  of  the  law  wrae  complied  with. 
We  mzj  Infer,  perhapB,  that  the  commis- 
sioners' conrt  of  Itotitagne  eonn^  passed  an 
order  directing  an  tiectlm  to  be  held  for  the 
purpose  of  determining  whether  or  not  hms* 
«8,  nrales,  Jacks,  jennetts,  and  catUe  Bhonld 
be  permitted  to  mn  at  large  in  Ihe  consty; 
bat  it  Is  evident  that  this  ia  not  directly  and 
poslUT^y  aUeged  In  the  information.  We 
think  that  the  motion  to  quash  on  this 
ground  should  have  be«i  sustained,  and  that 
undCT  the  Information  filed  no  conviction  can 
t>e  upheld. 

For  the  error  pointed  out,  the  Judgment  Is 
reversed,  and  the  prosecution  ordered  to  be 
dismissed. 


IfUNOS  V.  STATR 
<Oonrt  of  Crindnal  ^zai.  Jan.  X, 

1.  HomoiDS  (I  340*)— Hasicuss  Ebsob— Ih- 

BTBUOnON»— MAlfSLAUOHTKB. 

In  a  proMcation  for  homicide,  an  Initnic- 
tion  on  the  iatue  of  manBlauffhter,  erroneons  in 
that  ft  icqnired  the  juir  to  believe  both  that  de- 
cedent DMd  insulting  lanmiafe  at>ont  defend&nt^a 
mother  and  also  aMaofted  defendant  with  a 
knife,  will  be  considered  hamile«,  where  de- 
fendant waa  only  convicted  of  manslaughter,  and 
was  given  the  lowest  penalty. 

[Ed.  Note.— For  other  cases.  Me  Homidde, 
C^t.  Dig.  I  720;  Dec  Dig.  |  84a*] 

2.  HoMioxoB  a  286*)— TBUX^lKSIRUOnOinh- 
IlTTEMT. 

In  a  piosecotion  tot  homicide,  where  the 
-conrt  fawtroeted  on  tiie  law  of  aelf-deftase,  and 
the  evidence  did  not  clearly  show  the  nature  of 
the  weapon  tued  by  defendant,  nor  that  it  was 
of  necessity  a  deadly  weapon,  the  court  prop- 
«rly  iDstnicted  that  the  inatrament  or  means 
by  which  the  homicide  waa  committed  should 
be  considered  In  Judging  the  Intent  of  the  party 
offending,  and,  if  the  instrument  be  one  not  like- 
ly to  produce  death,  it  is  not  to  be  presumed 
that  deatii  was  designed,  unless,  from  the  man- 
ner in  which  it  was  used,  such  Intention  evi- 
-dently  appeared. 

[E^.  Note.— For  other  cases,  see  Homicide, 
Cent  Dig.  {  686;  Dec.  Dig.  S  28a*] 

S.  HOUICIDE  (S  300*)— TU&Z'— IlfSTBUOXIOlTB— 

Seu- Defense. 

In  a  proeecntlon  for  homicide,  where  the 
evidence  showed  that,  if  any  assault  was  com- 
mitted on  defendant,  it  was  very  slight,  but 
that  decedent^B  body  bore  nomexons  wounds, 
that  he  had  a  cot  In  the  left  side  of  the  stom- 
ach and  In  the  t»east,  that  his  throat  was  cut 
from  Dear  the  ear  to  past  the  middle,  and  that 
his  flngen  were  cut  twice,  an  instniction  on 
the  law  of  self-defense,  that  every  person  may 
defteid  himself  against  any  unlawful  attack 
reasonably  thieatwing  injury  to  his  person,  and 
is  JustifiM  in  UBins  all  necessary  and  reason- 
able force  to  defend  himself,  but  no  more  than 
tfae  circumstances  reasonably  indicate  to  be 


necessary,  was  not  erroneous,  as  Indicating  to 
the  Jury  that  the  court  tbou^t  that  defendant 
had  used  mote  force  than  was  necessary,  and 
that  he  should  have  resorted  to  other  means  of 
defense  than  those  used. 

[Sd.  Note.— For  other  cases,  see  Homldde, 
Cent  Dig.  t  622;  Dec.  DifTiaDO.*! 

4.  HOHICIDE  (J  800*>— TBUI^lNBTBUOnOlTB— 
BELr-DERirBB. 

In  a  prosecution  for  homicide,  when  the  ev- 
idence showed  considerable  familiarilr  l>etween 
the  parties  and  that  decedent  was  at  the  time 

Suite  drunk.  It  was  proper  for  the  court  to 
liarge  that  if  decedent  had  made  an  attack  on 
defendant,  which,  from  th«  manner  and  diarac- 
ter  of  It  and  the  relative  strength  of  the  par- 
ties, and  the  defendant's  knowledge  of  decedent's 
character  and  disposition,  caused  him  to  have  a 
reasonable  expectation  or  fear  of  death  or  sert- 
oua  bodily  Inlnxy,  and  that,  acting  under  sudti 
fear,  he  killed  decedent,  he  should  oe  acquitted. 

[Ed.  Note.-^or  other  cases,  see  Homicide, 
Cent  Dig.  I  822;  De&  DtiTlSOa*] 

Appeal  from  District  Court;  Potter  County; 
J.  N.  Browning,  Judge. 

Filar  Mimos  was  convicted  <rf  manslaugli- 
ter,  and  appeals.  Affirmed. 

John  A.  Mobley,  Asst.  At^.  Gen.,  Air  ttie 
State. 

BAMSBT.J.  Appdlsnt  was  Indicted  in  the 
district  conrt  of  Fottfcr  connty  on  May  18, 
1909,  diarged  with  the  murder  ci  one  Jose 
Ferris.  On  a  trial  therein  bad  on  June  2d  of 
the  same  year  he  was  found  guilty  of  the  of- 
fense of  manslaughter,  and  his  punishment 
assessed  at  confinement  in  the  penitentiary 
for  two  yearsL 

1.  Ibe  conrt  snlHnltted  the  issnes  of  mur- 
der in  the  first  degree^  murder  in  Oie  sec- 
ond degree,  manslau^ter,  and  self-d^ense. 
Among  other  things,  on  the  Issne  of  man- 
slaughter, the  court  thus  hiatmcted  the  Jury: 
"Insulting  words  or  gestores,  or  an  nssault 
and  battery,  so  sll^t  ss  to  show  no  Intention 
to  inflict  pain  or  Injnry,  are  not  deemed  adfr 
Quate  causes.  The  ft>lIowiiv  are  deemed  ade- 
quate causes,  to  wit;  The  use  of  Insulting 
language  to  defendant  by  the  deceased  about 
the  defendant's  mothw,  as  testified  by  de- 
fendant and  other  witnesses^  accompanied  by 
an  assault  upon  defendant  with  a  knife,  If 
done  In  such  manner  and  under  sncb  circum- 
stances as  to  indicate  an  Intention  to  kill  or 
do  serious  bodily  Injury." 

This  charge  ot  the  conrt  is  cooqilalned  of 
as  being  erroneons  under  the  facts,  and  to 
cure  the  error  therein  appellant  requested 
the  following  mwdal  Instruction:  **Tou  are 
Instructed,  at  the  request  of  the  defendant, 
that  homicide  may  be  reduced  from  murder 
to  manslau^tw  upon  any  cause  that  pro- 
duces a  d^ree  of  passlim  In  fba  mind  of  tbe 
slayer  that  renders  him  Incainble  of  cool  re- 
flection ;  and  If  you  believe  f  rmn  the  evidence 
that  the  deceased  struck  die  defendant  with 
a  knife  whldi  produced  Uoodshed  from  the 
d^endant,  thai  the' law  dedares  ttie  same  to 
be  adequate  cause,  and  s  homicide  committed 
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uDder  terror,  rage,  and  resentment  of  BofSi  In* 
jury,  thai  yon  cannot  consider  any  falgber  de- 
gree ot  crime  than  manslai^hter." 

The  charge  of  the  court  complained  of  Is 
erroneons  under  the  &cta,  In  that  It  requires 
the  Jury  to  btilere  botti  the  nae  of  Insnltli^ 
language  by  the  deceased  about  defendant's 
mother,  and,  further,  that  snch  language 
should  be  accompanied  by  an  assault  with  a 
knife;  Since,  howerer,  appellant  was  con* 
Ttcted  of  manslaughter,  and  particularly  in 
view  of  the  fact  that  he  was  given  the  lowest 
penalty,  an  Incorrect  charge  on  this  subject 
could  not  poB^bly  have  Injured  him.  This 
view  also  disposes  of  mtny  other,  critlclsims 
of  the  court's  Charge  on  UUs  subject 

2.  The  court,  cm  tiie  law  of  sdf-defens^ 
thus  Instructed  the  Jury: 

"Every  person  la  permitted  by  law  to  de- 
fend himself  against  an  unlawful  attack,  rea* 
sonably  threat«ilng  injury  to  his  person,  and 
is  Justified  in  using  all  necessary  and  reason- 
able force  to  defend  himself,  but  no  more 
than  the  drcumstances  reasonably  Indicate  to 
be  necessary. 

"Homldde  Is  Justified  by  law  when  commit- 
ted In  defense  of  one's  person  against  any  un- 
lawful and  violent  attack,  made  In  such  a 
manner  as  to  produce  a  reasonable  expecta- 
tion or  fear  of  death  or  some  serious  bodily 
Injury. 

"A  reasonable  apprehension  of  death  or 
great  bodily  harm  will  excuse  a  party  In 
using  all  necessary  force  to  protect  his  life  or 
person,  and  It  is  not  necessary  that  there 
should  be  actual  danger,  provided  he  acted 
upon  a  reasonable  appreheo^on  of  danger  as 
It  appeared  to  him  from  his  standpoint  at  the 
time,  and  In  such  cases  the  party  acting  un- 
der such  real  or  apparent  danger  is  in  no 
event  bound  to- retreat  In  order  to  avoid  tbe 
necessity  of  killing  his  assailant 

"If  from  the  evidence  you  believe  the  de- 
fendant killed  the  said  Jose  Perrls,  but  fur- 
ther believe  that  at  the  time  of  so  doing  the 
deceased  had  made  an  attack  on  him  whl(±, 
from  the  manner  and  character  of  It,  and  the 
relative  strength  of  the  parties,  and  the  de- 
fendant's knowledge  of  the  character  and  dis- 
position of  the  deceased,  caused  him  to  have 
a  reasonable  expectation  or  fear  of  death  or 
serious  bodily  Injury,  and  that,  acting  under 
such  reasonable  expectation  or  fear,  the  de- 
fendant killed  deceased,  then  you  should  ac- 
quit him ;  and  If  the  deceased  was  armed  at 
the  time  he  was  killed,  and  was  making  such 
an  attack  on  defendant,  and  If  the  weapon 
used  by  him  and  the  manner  of  its  use  were 
such  as  were  reasonably  calculated  to  pro- 
duce death  or  serious  bodily  harm,  then  the 
law  presumes  the  deceased  Intended  to  mur- 
der or  aimed  to  Infilct  sctIous  t>odlly  injury 
upon  the  defendant" 

In  paragraiA  IS  of  the  court's  charge,  just 
preceeding  the  charges  above  quoted,  the 
jury  are  thus  Instructed:  "Tbe  Instrument  or 
means  by  which  a  homicide  Is  committed  are 
to  be  taken  into  consideration  in  Judging  the 


intent  ot  the  party  offending.  If  the  Instru- 
m«it  be  one  not  likely  to  produce  death,  it 
Isnot  tobejwesumed  that  death  was  designed, 
onlesa  from  the  manner  In  which  It  was  used 
such  intention  evld^itly  appears." 

nils  dia^  was  objected  to  for  the  rcaam 
that  aK>eUan^B  bitoit  was  not  a  question  to 
be  determined  <mi  the  trial,  and  that  said 
enlarge  Is  without  evldoce  to  supprat  It,  and 
that  same  w«a  prejudicial,  for  the  reasoo 
that  the  court  applied  said  diarse  to  that 
portion  of  same  on  which  appellant  was  em- 
vlcted,  to  wit,  manslaughter,  and  same  wu  a 
limitation  on  his  right  of  self-d^enB&  We 
are  not.pr^iared  to  agree  to  this  contention. 
The  dmracter  of  the  weap(m  used  by  appel- 
lant was  not  very  clearly  slwwn  In  the  evi- 
dence, nor  does  It  appear  that  it  was  of  neces- 
sity a  deadly  weapon,  and  in  such  state  of 
case  It  was  lndlq;iaiBabIe  for  the  court  to 
have  given  the  cha^  complained  o^  and  a 
&Ilure  to  have  given  same  would  have  been 
error.  Such  charge  was  hdpf  ul  and  beneficial 
to  appellant,  and  he  Is  without  Just  cause  of 
complaint  that  same  was  ^ven. 

.  3.  Complaint  Is  made  to  the  following  por- 
tion of  the  court's  charge  on  the  law  of  self- 
defense:  "Every  person  Is  permitted  by  lav 
to  defend  himself  against  any  unlawful  at- 
tack reasonably  threatening  Injury  to  his  per- 
son, and  Is  justified  in  using  all  necessary 
and  reasonable  force  to  defend  himself,  but 
no  more  than  the  drcumstances  reasonably 
indicate  to  be  necessary."  It  is  claimed  this 
diai^  is  erroneous  for  the  reascm  that  it 
bad  a  tendency  to  Impress  the  Jury  with  the 
belief  that  the  court  thought  that  defendant 
had  used  more  force  than  was  necessary,  and 
also  Indicated  to  the  jury  that  he  should  hare 
resorted  to  other  means  of  defense  than  tfae 
means  used.  We  think  that  this  complaint  li 
without  just  basis.  The  evidence  Aowed,  if 
any  assault  was  committed  at  all  on  appe- 
lant that  same  was  very  slight;  whereas, 
the  evidence  showed  that  the  body  of  de- 
ceased bore  numerous  wounds,  and  In  view  of 
the  entire  record  Justified  the  submlsslMi  of 
this  issue  to  the  jury.  The  evidence  showed 
that  he  had  two  stabs  In  front  cue  on  the  left 
side  of  the  stomach  from  which  his  entrails 
were  protruding,  and  the  other  hl^er  op  in 
the  ribs  and  just  under  the  nipples,  and  that 
his  throat  was  cut  from  pretty  near  the  ear 
to  just  past  the  middle  of  the  throat,  and 
that  his  fingers  were  cut  twice.  If  any  case 
required  a  chaise  such  as  this,  It  seems  pecul- 
iarly applicable  here. 

4.  Nor  do  we  think,  under  the  facta  of  the 
case,  there  was  any  error  in  giving  the  fol* 
lowing  portion  of  the  charge  on  sdf-defense. 
which  is  made  the  basis  of  complaint:  "If 
from  the  evidence  you  believe  the  d^endant 
killed  Jose  Ferris,  but  further  brieve  at  the 
time  of  so  doing  the  deceased  had  made  an 
attack  upon  him,  which  from  the  manner  and 
character  of  it  and  the  relative  strength  of 
the  parties  and  the  defendant's  knowledge  ctf 
the  <^racter  and  disposition  of  the  deceased. 
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cansed  blm  to  have  a  reaeonable  expectation 
or  fear  of  death  or  serious  bodily  Injury,  and 
tbat,  acting  onder  such  fear,  he  killed  de- 
ceased, you  should  acquit  him."  In  this  case 
the  evidence  showed  considerable  familiarity 
between  the  partle9;  that  deceased  was  at 
the  time  quite  drunk,  and,  generally,  such  a 
state  of  affairs  as  made  the  giving  of  such 
diarge  appropriate,  and  same  can  in  no  sense 
be  said  to  be  harmful.  We  think.  In  view  of 
all  the  facts,  that  the  charge  of  the  court  on 
self-defense  was  sufficient.  There  are  no  bills 
of  exception  in  the  record,  and  the  only  mat- 
ter complained  of  Is  the  court's  charge.  We 
tbink,  in  view  of  all  the  facta,  which  we 
bare  carefully  examined,  that  appellant's  ob- 
jections to  the  cha^e  on  self-defense,  consid- 
ered as  a  whole,  are  not  substantial.  That 
it  was  subject  to  some  verbal  criticisms  may 
be  conceded ;  but  these  were  not  of  a  serious 
character,  or  such  as,  In  our  judgment,  could 
possibly  have  influenced  the  result  of  the 
trial. 

5.  The  evidence  seems  well  to  sustain  the 
verdict,  and  on  the  entire  record  we  think 
aK>elIant  Is  witbont  Just  cause  of  complaint 

Hio  Judgmoit  Is  affirmed. 


WILSON  V.  STATa 

{Court  of  Criminal  Appeals  of  Texas.  Jan.  26, 

1910.) 

1.  Gbihinai.  Law  d  404*)— Dehorstbativb 

In  a  trial  tor  theft  of  a  bony  axle,  hnggy 
spring,  ax,  and  ax  Iiandle,  where  accused  claimed 
that  the  articles  in  his  possession  did  not  con- 
fona  to  the  description  given  by  a  witness,  and 
the  state  had  exhibited  part  of  the  property  to 
the  inry,  accased  was  entitled  to  have  the  wit- 
ness bring  the  axle  and  springs  Into  court  for 
comiMUison  by  the  jury  with  those  described. 

[Ed.  Note.— For  other  cases,  see  Criminal 
law.  Cent  Dig.  }  891 ;  Dec.  Dig.  |  40L*} 

%  Labcert  (S  26*)— Defenses. 

In  a  trial  for  theft,  accused  was  entitled  to 
prove  that  the  property  did  not  belong  to  the 
prosecuting  witness  and  was  not  in  his  posses- 
sion at  the  time  of  the  alleged  tahing,  but  was 
in  the  poosession  of  and  was  owned  by  another. 

[Bd.  Mote^For  other  cases,  sea  Larcenyt 
Cent.  EHg.  1  64;  Dee.  Dig.  I  20.*] 

Appeal  from  Angelina  Connty  Court;  X 
T.  Maroney,  Judge. 

John  P.  Wilson  was  convicted  of  theft, 
and  appeals.  Beversed  and  remanded. 

W.  J.  Townsend,  Jr.,  for  aK>tilant  John 
A.  Mobley,  Asst  Atty.  Qui.,  for  the  State. 

HcCX>BDt  J.  This  is  an  appeal  from  a 
conTlctloii  for  petty  theft,  with  a  punlsb- 
ment  ot  ^  fine  and  24  honrs  In  the  county 
jaU. 

Ttae  indictment  charged  the  theft  of  a 
buggr  atlek  of  the  value  of  50  cents,  one  bog- 
gy sprliigt  of  the  value  of  f  1,.  and  one  ax  and 
ax  handle  of  the  value  of  60  cents.  It  may 
be  stated  tbat  appellant  claimed  tbat  be  pur- 


chased this  property  frran  <me  Cook  some 
two  years  before  the  trial.  He  also  proved 
by  the  witness  Cook  that  he  sold  to  the  de- 
fendant a  wagon  that  had  a  buggy  spring 
and  buggy  axle  like  the  one  in  controversy. 
It  may  be  further  stated  that  there  was  a 
sharp  controversy  In  the  testimony  as  to 
whether  the  property  found  in  the  posses- 
sion of  appellant  was  the  property  of  the 
prosecuting  witness  or  not  The  prosecut- 
ing witness,  Frank  Schverak,  was  upon  the 
witness  stand,  and  brought  into  court  an  ax 
and  ax  handle,  and  exhibited  them  before 
the  jury,  and  claimed  tbat  this  was  his  ax 
and  handle,  and  tbat  the  same  was  taken 
from  hkn  the  same  time  that  the  buggy 
springs  and  the  axle  were  taken  from  him; 
that  the  witness  in  the  presence  of  the  jury 
examined  the  said  ax  and  handle,  and  said 
that  It  was  his  property.  The  witness  then 
described  the  buggy  springs  and  axle.  The 
appellant  contended  tbat  the  buggy  springs 
and  axle  that  were  In  his  possession,  and 
which  he  was  charged  with  stealing,  did  not 
suit  the  springs  and  axle  described  by  the 
witness,  and  asked  the  court  to  require  the 
witness,  in  view  of  the  fact  that  the  witness 
had  exhibited  the  ax  and  handle,  to  bring 
said  axle  and  buggy  spring  Into  court  that 
the  Jury  might  see  tbat  they  did  not  fill  the 
description  that  the  witness  gave  of  those 
lost  by  him,  and  tbat  they  would  corroborate 
appellant's  theory  that  It  was  bis  property, 
and  Impeach  the  state's  witness,  and  as 
showing  tbat  the  state's  witness  was  mis- 
taken In  his  description  of  the  property. 
The  county  attorney  objected  to  the  intro- 
duction of  said  springs  and  axle  In  evldoice, 
and  objected  to  making  profert  of  same  to 
the  jury,  which  objections  were  sustained 
by  the  court  and  the  appellant  was  not  per- 
mitted to  offer  In  evidence  the  said  springs. 

We  think,  under  the  peculiar  circumstan- 
ces  of  this  cas^  that  this  testimony  was 
clearly  admissible  for  the  purpose  of  Im- 
peaching the  state's  witness;  that  if  the 
springs  were  of  the  description  thst  ttie 
state's  witness  had  given  it  would  have 
itrraigthened  the  state's  case,  and  If  they 
w««  not  then  appellant  was  entitled  to  such 
testimony,  not  only  to  show  his  Innocence, 
but  to  show  that  the  property  that  was 
claimed  to  have  been  stolen  by  the  appel- 
lant was  not  the  property  found  in  the  poa> 
session  of  appellant  II  view  of  the  in- 
sistence of  the  appellant  that  he  had  acquire 
ed  this  property  innocently  and  lawfully, 
and  in  view  of  his  Insistence  that  the  prop- 
erty he  acquired  was  not  the  property  of 
the  state's  witness,  and  did  not  suit  tlie  de- 
scription of  tbe  prc^erty  that  the  state's  wit- 
ness claimed  was  lost  the  court  should  hava 
permitted  this  testimony  to  go  before  tbe 
Jury.  The  state  bad  exhibited  before  tiie 
jnry  part  of  tbe  property.  Most  certainly 
tbe  court  ought  to  have  allowed  this  testl- 
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rnony.  tt  would  taarft  thrown  U^t  upon 
thp  transaction,  and  have  enabled  the  Jury 
to  have  reached  a  correct  conclnalon  In  re- 
gard to  the  matter,  in  view  of  the  fact  that 
the  app^ant  was  arrested  for  taaTlng  this 
property  and  being  found  In  the  possession 
■of  same  some  years  after  the  state's  witness 
■claims  to  have  lost  it 

BUI  <tf  exceptions  No.  2  was  to  the  action 
■of  the  coort  In  not  allowing  the  defendant 
to  prove  by  the  state's  witness,  Frank 
Schverak,  while  he  was  on  the  stand,  that 
he  was  not  the  owner  of  the  property  at  the 
time  of  the  alleged  theft;  that  said  property 
belonged  to  one  Rndolf  Boszler  at  the  time 
of  the  alleged  theft,  and  that  if  defendant 
twcame  the  owner  of  any  of  the  property  it 
was  since  the  alleged  theft,  and  that  If  he 
had  been  permitted  to  do  so  be  could  have 
proved  that  the  property  described  in  the 
Indictment  was  on  a  place  that  belonged  to 
■one  Rudolf  Roflsler,  and  that  said  Rudolf 
Roszler  had  purchased  it  from  one  Julius 
Honing  prior  to  the  time  of  the  alleged 
theft,  and  that  said  Roszler  is  now  living  In 
the  state  of  California  and  had  made  no  dis- 
position of  said  property;  that  he  (Roszler) 
owned  the  property,  and  not  the  defendant. 
This  testimony  was  objected  to.  We  think 
that  the  appellant  was  entitled  to  prove  this 
fact,  if  It  was  a  fact,  and  if  the  property 
did  not  belong  to  the  prosecuting  witness 
the  appellant  could  not  be  charged  with 
theft  of  property  from  him  without  his  con- 
sent, unless  he  had  possession  at  the  time 
of  taking.  , 

For  the  errors  indicated,  the  Judgment 
Is  reversed,  and  the  cause  la  remanded. 


VEBSNEt  T.  8TATBL 
<Ckinrt  of  Criminal  j^^la  <rf  Texas.  Jan.  26, 

1.  FOBOEBT  (I  84*)— iNOicmnT  AKD  Ikfob- 
VATION— VABIANCE. 

Where  an  Indictmeut  for  forgery  onder- 
■takei  to  let  oat  the  forted  instrument  accord- 
ing  to  its  tenor  or  In  fane  verba,  the  proof  must 
show  the  Instrament  exact);  as  alleged,  and 
where  the  check  Introdoced  m  evidence  as  the 
foiled  InstmmeDt  wai  different  from  the  cbeclr 
■described  in  the  indictment  aa  to  the  oamefl  of 
the  parties,  the  bank  on  which  It  was  drawn, 
the  manner  of  stating  the  amoant  for  which  it 
was  drawn,  and  some  things  alleged  to  be  on  the 
check  did  not  appear  on  the  check  prodnced  in 
•evidence,  there  was  a  fatal  vaxianoe  between 
the  Indictment  and  proof. 

[Ed.  Note.— For  other  casei,  see  Forgeiy, 
Cent.  Dig.  H  8»-102;  Dea  Dig.  I  84.*] 

2.  FoBQEBT  (I  48*)— Tbial— Instructions. 

In  a  prosecution  for  passing  a  forged  in- 
atrument,  an  Instroctlon  requiring  defendant's 
conviction  If  the  Instniment  was  forged,  and 
if  the  defendant  "did  knowingly  pass  said  In- 
«tniment  as  true,"  was  faulty,  Id  that  It  failed 
to  require  that  defendant  must  have  known  that 
tbe  inatrument  was  forged  at  the  time  he  passed 
it,  in  order  to  render  him  guilty. 

[Ed.  Note.— For  other  cases,  see  Foi^ry, 
Cent  Dig.  fS  124-128 ;  Dec.  Dig.  «  48.*] 


3.  FoBGERT  <i  16*)— nEjaccm  or  Oivxns- 

Iktbkt. 

In  a  prosecution  tot  paadng  a  forged  in- 
stniment. tbe  proof  must  show  that  defendiat 
knew,  at  the  time  he  passed  the  Instnum, 
that  It  was  forged. 

[Dd.  Note.— For  other  cases,  see  FoneiT. 
Cent.  Dig.  {  6;  Dec.  Dig.  |  lO.*] 

4  Fobobbt  m  48*>-^FuAD— inaniToiiovB. 

In  a  proseeutum  fto  paasins  a  foSP'  ^ 
strament,  where  Uie  count  In  ue  InfflrtMHit 
upon  which  the  conviction  was  predicated  tl- 
leged  that  the  party  whose  act  the  instramart 
<«  its  fiace  purported  to  be  was  a  ficUtiou  pe^ 
son,  the  jury  should  have  been  inatnictcd  as 
this  averment 

[Ed.  Note.— For  other  eases,  see  Veigaf. 
Cent.  Dig.  fl  124r-128;  Dec  Difr  |  4&*] 
5b  FoBOEBT  ({  48*>— Tbiai/— iNSTBtrcnon. 

In  a  prosecution  for  passins  a  forged  ii- 
strument,  the  court  should  instruct  that,  ii 
ocder  for  defendant  to  be  convicted,  he 
have  done  so  with  intent  to  defraod. 

[Ed.  Notar-For  other  cases,  see 
Cent.  Dig.  I  12B;  Dee.  Dig.  f  d&*] 

Appeal  from  District  Court.  Potter  Oosn- 
ty ;  J.  N.  Browning,  Judge. 

WllHam  H.  Feeney.  alias  ^n^iam  H.  Fio- 
gerald,  was  convicted  of  passing  a  forged  hh 
Btmment,  and  aiipaala.  Berwsed  and  le- 
manded. 

Robertson  &  Robertson,  for  appdlauL 
John  A.  Mobl^t  Asst.  Atty.  Gen^  and  Hcdi; 
S.  Blshiv,  Dlst  Atty.,  for  tbe  Stat& 

DAVIDSON,  P.  J.  An  Indictment  w«s  PR- 
ferred  against  appellant,  containinc  ^t 
counts^  dtarglng  forgery  and  p*—!!^  a  forc- 
ed Instrummt  It  bi  mmecessary  to  dtana 
any  of  thee,  exc^t  the  sev^th.  It  was  vs' 
on  this  count  the  conviction  was  predicitai 
and  tho  rerdlct  of  the  Jury  retnnied. 

The  seventh  comit  dialed  amieUut  wttJi 
passlDg  as  tme  the  following  taUxmaax, 
which  pnrpOTted  to  be  the  act  of  another,  to 
wit:  **R.  C  Camoon  &  Stm.  pear  B.  C-  C 
Prest  ft  fltaeas.,  and  was  of  tbe  toior  tdr 
lowing,  to  wit;  'Waco,  Texas.  July  Slit 
1008,  No.  614.  The  Provident  National  Ba£k 
of  Wao^  Texas:  to  WllUam  H.  Fee:; 
or  bearer  9470.00  Four  Hnndred  Sevcat;- 
Five  D<^hifs.  Not  over  Five  Hnndred  «SOn< 
Wm.  Mann  Co..  Phlladelpihia.  R.  O.  Camei^ 
on  ft  Son,  per  B.  a  C  Preat  ft  Treas.':  ttn 
said  word  'Prestf  In  said  Instrnmoit  being  la- 
traided  for  tito  vrord  *Prest,'  as  an  abtoevis- 
tlon  for  the  word  IftealdenV  and  the  ssii 
word  'Trees'  In  said  Instronieiit,  bdag  in- 
tended for  the  wmrd  Treasnrer,'  and  the  said 
words  'Wm.  Uann  Co.,  PhUadelptala,*  htbiz 
printed  in  the  lower  left-hand  oomer  of  tte 
said  Instrument,  and  tiio  aald  SnstraBHE-t 
whoi  it  was  so  passed  as  aforeaald,  had.  w 
the  back  theretrf,  a  certain  Calaa  wrttliit 
whldi  had  theretctforo  been  unlawfally  and 
frillfuUy  made^  withoat  lawful  aothorltr  *^ 
with  inteit  to  Injure  and  defraud  hy  skcc 
person  to  the  said  grand  Jury  naknew? 
which  was  of  the  tHior  following,  to  wit :  'Ir 


*For  oUwr  CUM  sm  uma  topie  and  saetloo  NUUBKR  In  bee  *  Am.  Digs.  1W7  te        *  Bivarur 
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payment  In  fnll  for  lenrlew  lenderea  R.  Q 
C'  and  alio  at  that  time  said  Instmment 
on  ItB  badk  bad  an  Indorsement  of  the  toior 
following,  to  wit:  *Wam.  H.  reeny*— the 
said  word  'Warn.*  In  said  Instrnment  being  In- 
tended as  the  abbrevladon  for  tlie  word  'Wil- 
liam': the  Bald  *R.  C  Cameron  ft  Son,  pw 
B.  O.  Preat  *  Treas,'  whoee  act  the  said 
face  ot  said  instrnment  purported  to  be.  be- 
ing a  fletitloos  persm ;  and  the  Mid  William 
H.  Feeny,  alias  WlIllRm  H.  Fltsgenld.  did 
then  and  there  well  know  that  the  said  In- 
strnment  was  false  and  forged  whoi  he  at- 
tenqiited  to  pass  said  Instrument  and  when 
he  did  pass  said  Instrnment  as  true,  as  afore- 
said, against  the  peace  and  dignity  of  the 
state." 

The  Instmmoit  oflbred  in  eridrace  Is  a» 
follows : 

Waco,  Texas,  Joly  81,  1008. 

No.  614. 

The  PrOTldence  National  Bank  of  Waco. 
Pay  to  Wm.  H.  Feeney  or  bearer  $475.00 

Four  Hondred  and  seventy-five  Dollars. 

B.  0.  Cameron  &  Sods, 

Per  R.  a  C,  Pres.  A  Treas. 

And  it  was  Indorsed  on  the  bade  as  fol- 
lows; 

In  payment  in  foil  f»r  services  rendered. 

B.  a  O. 
Warn.  H.  Feeney. 

Among  other  c<Hitentlons  appellant  ni^es 
a  Tartance  between  the  InBtrnment  declared 
npcm  and  that  introduced  in  evidence  In  sev- 
eral respects,  and,  therefore  the  verdict  of 
the  Jury  is  contrary  to  law  and  the  evidence, 
in  tiiat  the  instroment  offered  In  evidence 
does  not  support  the  allegations  of  tlie  in- 
dictment We  are  of  opinion  that  this  con- 
tention Is  correct.  The  instmment  declared 
upon  was  drawn  upon  the  Provident  Nation- 
al Bank  of  Waco,  Texas ;  that  Introduced  In 
evidence  was  drawn  on  the  Providence  Na- 
tional Bank  ot  Waco.  The  check  set  out  in 
the  indictment  sets  out  the  name  of  William 
H.  Feeny  as  follows:  "William  H. -Feeny;" 
the  check  Introduced  in  evidence  seta  out  the 
name,  **Wm.  H.  Feeney.**  In  the  check  set  out 
in  the  indictment  Bppwe  the  words  "Four 
Hundred  Seventy-FlTe  Dollars" ;  whereas  in 
the  cbedE  in  evidence  it  Is  written  "Four  Hun- 
dred and  seventy-flTO  Dollars."  The  check 
set  oat  In  tiie  indictment  contained  the  words: 
"Not  FlTe  Hundred  fSOO$  Wm.  Mann  Co., 
PbSladdphla."  These  words  do  not  appear 
In  the  dieck  In  erldaice.  In  the  indictment  it 
appears  that  In  the  face  of  the  chec^  the 
words  **B.  Gl  Cameron  &  Son,  per  B.  0:  0^ 
Prest  A  Treas."  are  nsed.  In  the  chedc  In- 
trodooed  In  erldence  tibe  words  thus  an>ear: 
"R.  C.  Cameron  ft  Sons.  Per  B.  C.  O.  Pres. 
A  Treas."  The  indlctm^t  alleges  the  In- 
dorsement on  the  bsdc  of  the  chedc  to  be 
"Warn.  H.  Fesny."  It  appears  In  the  die^ 
Introduced  In  erldence  aa  follows:  **Wam. 
H.  FeoMgr." 

T^us  It  wHI  be  seen  there  are  distinct  vari- 
ances In  regard  to  these  matters  between  the 
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check  declared  upon  and  that  offered  in  evi- 
dence. It  seems  to  be  held,  almost.  If  not 
Quite,  universally,  that  where  an  indictment 
undertakes  to  set  out  a  forged  instrument  ac- 
cording to  Its  tenor,  or  in  hsec  verba,  the 
8trlct«it  proof  is  required,  and  this  must  be 
furnished  by  exact  copy.  This  has  been  de- 
clared, not  only  in  this  state,  but  all  the  other 
states,  practically,  at  least  Baker  v.  State. 
14  Tbx.  App.  832;  Edgertcm  t.  State,  70  S. 
W.  90;  Shlpman  v.  Fulcrod,  ^  'Tex.  24& 
The  teuOT  of  an  Instrument  means  or  im- 
ports an  exact  copy,  and  the  proof  must  com- 
ply with  it  literally.  Roberts  v.  State,  2  Tex. 
App.  4;  Coulson  v.  Stat%  16  Tex.  App.  188; 
Thomas  v.  Stat^  18  Tex.  App.  218 ;  Smith  v. 
State,  18  Tex.  App.  899;  Uo<»e  v.  States  SO 
Tex.  Apjp.  283. 

Where  the  indlctmtet  sets  out  a.wrlttai 
instrument  by  Its  ttsior,  the  proof  must  con- 
form thereto  with  almost  minutest  precision. 
1  Bish.  Crim.  Proa  <l8t  Ed.)  488;  1  Wharton, 
Crlm.  Law  (8th  Ed.)  787 ;  Bi  parte  Rogem, 
10  Tex.  App.  66S,  38  Am.  Bep.  654.  One  of 
the  most  recmt  cases  by  this  court  la  the 
esse  of  Ftachl  v.  State,  54  Tex.  Cr.  B.  S6.  lU 
B.  W.  4ia  See,  also,  Warrlngtw  v.  State,  1 
T^  App.  168 ;  Bobinson  v.  State,  35  Tex.  Cr. 
R.  64,  48  S.  W.  626,  60  Am.  St  Rep.  20; 
Hanks  V.  State,  54  S.  W.  587;  Murphy  v. 
State.  6  Tex.  App.  554 ;  Overly  v.  State.  84 
Tex.  Cr.  B.  600.  81  S.  W.  877 ;  Potter  v.  State, 
9  Tex.  Ai^  66;  Webb  v.  State.  39  To.  Cr. 
R.  684.  47  S.  W.  866;  19  Cyc  1400  et  seq. 

Applying  the  law  to  13ie  case,  the  court 
thus  Instructed  the  Jury :  "Ton  are  further 
instructed  that  If  you  believe  from  the  evl- 
drace  beyond  a  reasonable  doubt  that  the  In- 
strummt  set  out  in  the  seventh  count  of  the 
indictment  was  forged  as  that  offense  is  de- 
fined in  the  first  paragraph  of  this  charge, 
and  you  further  bdleve  b«y<md  a  reasonable 
doubt  that  the  defendant,  In  the  county  ot 
Votter  and  state  of  Texas,  on  or  about  tbo 
SlBt  day  of  July,  1908,  as  alleged  In  said 
aeToath  count  did  knowingly  pass  said  in- 
strnment  as  true  to  the  First  National  Bank 
of  Amulllo,  through  and  by  the  said  Charles 
J.  F.  Lowndes,  and  that  he  was  then  and 
there  the  ca«bler  and  agent  of  the  satd  bank, 
as  alleged  in  the  Indictment  then  you  will 
find  him  guilty  as  diarged  in  said  seroith' 
count  and  assess  his  punishment  at  conflne- 
m^t  In  the  penitentiary  tor  a  term  of  years 
not  less  than  two  nor  more  than  five  years." 

Objection  is  urged  to  this  charge,  because 
it  falls  to  lurtmct  the  Jury  that  appelant 
knew  that  ttie  Instrument  was  forged  at  the 
time  he  passed  It  This  criticism  is  correct 
The  Instrument  ml^t  have  bem  forged,  and 
app^ant  passed  it  as  tnm,  believing  that  it 
was  true,  in  order  to  cmvlct  appellant  for 
passing  a  fcurged  Instrument  for  the  purpose 
of  defraudhieb  he  must  knowingly  do  so ;  that 
is,  he  must  know  at  the  time  he  passed  the 
instrument  that  it  was  a  totgery.  In  order 
to  constituto  him  guilty  of  the  crime  of  pass- 
ing a  torteA  Instrumoit  Henderson  v.  States 
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14  Tex.  509;  ThTtrmond  t.  State,  Tex. 
App.  871.  S  S.  W.  478 ;  United  States  T.  Kel- 
867  (D.  a)  42  Fed.  889;  Johnson  t.  State,  9 
Tex.  App.  202;  Marnard  t.  State,  89  S.  W. 
667;  Bishop,  New  Crim.  Law,  f  605;  Walker 
T.  State,  127  Oa.  48,  56  S.  B.  118,  8  L.  R.  A. 
(N.  S.)  117S,  119  Am.  St  Rep.  819  ;  19  Gyc. 
1888.  It  is  therefore  necessary,  in  order  to 
sustain  this  conviction,  to  show,  at  the  time 
that  he  passed  It,  that  he  knew  It  was  a  for- 
gery.  This  to  one  of  the  serious  Questions  In 
the  case  arising  under  the  evidence,  which 
should  have  been  aubmltted  to  the  Jurjr  by 
ftK>ropriate  InBtmctlons.  It  Is  so  alleged  In 
the  Indictment,  and  is  made  an  lasne  In  the 
case  both  by  the  averments  in  the  indictment 
and  under  the  statute. 

2.  It  will  be  noticed  that  the  count  in  the 
Indictment,  under  which  this  conviction  la 
predicated,  alleges  that  B.  a  Cameron  &  Son 
was  a  fictitious  person.  This  Issue  was  not 
submitted  to  the  Jnry^  and  exccfitlon  was 
taken  to  the  charge  on  account  of  this  omla- 
slon.  Havli^r  chained  that  B.  G.  Cameron  A 
Son  was  a  flctitiouB  person  or  firm,  it  appears 
to  us  the  Jury  should  hare  received  au  ap- 
propriate Instruction  upon  this  averment, 
Davla  V.  State,  84  Tex.  Cr.  R.  117,  29  S.  W. 
47S ;  Hocker  v.  State,  84  Tex.  Cr.  R.  862,  80 
S.  W.  783,  63  Am.  St  Rep^  716;  Ham 
State,  4  Tex.  App.  645. 

3.  It  will  be  noticed  that  the  charge  of 
the  court  as  copied  above  fails  to  instruct  the 
Jury  that  in  order  to  convict  appellant  he 
must  have  passed  the  instmment  with  Intent 
to  defraud,  mils  should  have  been  embodied 
In  the  charge  given  the  jury  when  the  court 
applied  the  law  to  the  facts.  Thurmond  v. 
State,  25  Tex.  App.  871,  8  S.  W.  478. 

There  are  other  questions  in  the  case,  more 
or  less  of  a  serious  Import,  which  are  not  dis- 
cussed. They  may  not  arise  upon  another 
trial. 

Tot  the  errors  pointed  out,  the  Judgmoit 
Is  rerwsed,  and  the  cause  ti  remanded. 


CULP  T.  STATE. 

(Court  of  Criminal  Appeals  of  Texas.   Jan.  26, 
1910.) 

1.  ASSAtJLT  AND  BaTTEBT  (8  96*)— AgOBAVAT- 
BD  Assault— Sei^f-Dbfenbe—Inbtbuotions. 

Where,  on  a  trial  for  aggravated  assaalt. 
there  was  evidence  that  prosecutor  threatened 
accused,  who  cut  prosecutor  with  a  knife,  and 
that  prosecutor  then  retreated,  followed  by  ac- 
cused to  keep  prosecutor  from  shooting  him,  the 
failure  to  charge  that  accused  had  the  right  to 
contiDue  his  self-defense  as  long  as  the  danger 
appeared  to  him,  and  that  accused  could  follow 
prosecutor,  provided  it  was  Decessary,  was  re- 
versible error. 

[Ed.  Note.— For  other  cases,  s«e  Assault  and 
Battery,  Cent  Dig.  {  144;  Dec  Dig.  {  96.*] 

2.  Assault -AND  Battebt  (9  96*)— Aoobatat- 
ED  Assault— Self- Defense— In BTBUCTI0N8. 

Where,  on  a  trial  for  aggravated  assault 
the  issue  of  prov(Aing  a  difficulty  was  not  rais- 


ed by  the  evidence,  a  diarge  llmltiiic  aeeoMd*! 
right  of  self-defeDse,  by  charging  on  pzDTrtmf 
a  difficulty,  was  erroDeous. 

[Dd.  Note.— For  other  cases,  aee  AjmoU  ud 
Battery.  Cent  Dig.  f  144;  Dec  Dig.  1  9&"] 

Appeal  fn^n  Oomancbe  Oonnty  Court;  ]. 
M.  Rieger,  Judge. 

Henry  Culp  was  amvlcted  of  aKgravatcd 
assault  and  tub  appeals.  Bcrerged  and  r> 
manded. 

Oeo.  B.  SmlOi,  for  appellant  John  A 
Mobley,  Asst  Atty.  Qen.,  for  the  State. 

DAVIDSON,  P.  J.  Appellant  wu  dtarged 
with  aggravated  assault  upon  one  Mnrl  Al- 
Bup  by  cutting  him  with  a  knife,  infllctlif 
thereby  serious  bodily  Injury.  Tbe  Jury 
fotmd  lilm  guilty  of  Blmj^  assault  and  bat- 
tery, asaeBBlng  his  ponlahmcsrt  at  a  fine  of 
»28. 

Murl  Alsnp,  the  alleged  assaulted  party, 
teatlfled  that  cn  Sonday,  the  IStti  at  I>ec«n- 
ber,  1908^  be  sav  appellant^  and  spoke  to 
him,  and  a<ked  htm  why  he  did  not  turn 
him  In,  as  he  was  dmnk;  tiiat  appellant  re- 
plied that  Iw  was  no  officer,  that  he  had  not 
been  awom  In.  Alanp  had  a  bolt  In  hta  hand 
at  the  time,  and  punched  appdiant  In  the 
st(»nadi  wltfa  it  two  or  three  timea.  Atanp 
said  this  was  'done  In  a  good-hummed  way. 
and  in  fact  he  was  sot  dmnk.  but  had  had 
two  or  three  drinks.  The  parties  separated. 
The  second  time  the  'witness  met  appelant 
was  in  frimt  of  Butler's  barber  shc^  Wii- 
nesB  was  sitting  on  the  edge  ol  the  ride- 
walk  whittling  on  a  piece  ot  pine  when  ap- 
pellant came  from  around  the  barber  shop. 
Witness  had  been  talking  to  some  parties 
who  were  with  him'  about  irtiat  he  bad  said 
to  appellant  In  regard  to  him  (witness) 
having  been  St  a  certain  house  tme  night 
He  says:  *'I  had  Just  tc^  the  boys  who 
were  sitting  on  the  sidewalk  with  me— that 
Is,  Jokkie  Burlu  and  George  C.  Jones — tiiat 
I  had  caUed  Henry  Cnip  a  son  of  a  bitch 
th^  in  town  on  a  previous  occasion,  and 
that  he  took  It  About  this  time  Culp  walk- 
ed up,  and  I  thought  that  be  had  probably 
heard  what  I  had  stated;  so  I,  aftw  having 
shut  up  my  knife  and  put  It  In  my  pocAet 
got  up,  and  walked  up  to  Culp,  and  said.- 
'Henry,  you  know  I  cursed  you  for  a  bod  of 
a  bitch.  If  you  said  I  was  otvt  at  that  house 
that  night,  didn't  17  And  Culp  said  that  It 
was  not  him."  Witnesa  further  testified:  "I 
took  Culp  by  the  lapel  of  the  coat  whoi  I 
first  walked  up  to  him,  but  I  never  attempt- 
ed to  strike  him  at  all.  At  this  Juncture  Jim 
Alsup  came  up.  Culp  8to(^>ed  down  ind 
got  a  piece  of  an  old  buggy  and  hit  me  with 
It  across  the  arm."  Jim  Alsnp  Interfered 
at  this  point  snd  took  hold  of  tbe  witness. 
Appellant  stepped  bade.  Jerked  his  kaife, 
and,  as  the  witness  Jerked  away  from  his 
brother,  appellant  came  within  reach  and 
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cot  blm  In  the  back  just  over  Hie  right  kld- 
n^.  and  cat  at  blm  the  sectmd  time  as  wlt> 
nesa  was  going  away;  that  attempt  to  cat 
blm  made  a  bole  in  bis  coat,  but  did  not 
touch  hla  peiBon.  This  wltneaa  denied  hav- 
ing bis  knife  in  bl>  hand  during  the  difficul- 
ty, an^  stated  he  made  no  effort  to  strike  ap- 
pellant, but  took  hold  <tf  tho  lapel  of  bis 
coat 

The  witness  Ward  testified  that  be  was 
standing  away  some  distance  wboi  be  saw 
Murl  Alsnp  approach  def«>^nt  He  says, 
when  be  and  3lm  Alsnp  got  to  where  tiuey 
were,  Jim  Alsup  got  between  Murl  Alsnp  and 
appellant,  and  pushed  Murl  Alsi^  back; 
that  app^Uant  stooped  down,  and  picked  up 
a  piece  of  a  buggy  spoke,  and  struck  Murl 
AIsiv  with  it;  that  Gulp  then  threw  down 
the  stldE,  and  Jerked  out  bis  knlfe^  and  cut 
Murl  Alsnp  with  it,  .and  struck  at  him 
again,  and  followed  him  12  or  IK  feet,  as 
Murl  Alsqp  went  away.  Jim  Alsup  testi- 
fied that,  wben  bis  brother  approached  ap- 
pellant in  front  of  Butler's  barber  shop, 
Ward  and  himself  were  standing  a  little  dis- 
tance away,  and  went  to  where  tbey  were; 
that  Murl  took  hold  of  the  lapel  of  appel- 
lant's coat  wltb  his  left  hand,  but  he  did 
not  see  him  make  any  attempt  to  strike  ap- 
pellant; did  not  see  a  knife  In  Miirl  Alsup's 
hand;  that  be  caught  his  brother,  and  posh- 
ed him  back,  and  got  between  the  parties. 
He  describes  the  remainder  of  the  trouble 
about  as  did  Ward.  The  attending  physi- 
cian described  the  wound  as  being  about 
tbree-auarters  of  an  Inch  deep  and  three 
or  four  inches  In  length.  He  stated  it  might 
bare  bectmie  a  serious  wound,  bad 'infec- 
tion occurred. 

Jokkle  Burks  testified  he  was  sitting  on 
the  edge  of  the  sidewalk,  In  company,  with 
two  or  three  other  parties,  when  Murl  Al- 
sup came  np  and  engaged  In  a  conversation 
wltb  Jones  and  himself.  He  says:  "Murl  Al- 
sup told  me  and  Mr.  O.  O.  Jones  that  be  bad 
tried  to  get  Henry  Gulp  to  turn  him  in'  for 
being  dronk,  and  that  Gulp  stated  that  he 
was  no  officer,  and  that  he  bad  called  the 
defendant,  Gulp,  a  son  of  a  bitch  some  time 
before  that,  and  Gulp  would  not  resent  it, 
and  tbat  he  had  something  else  to  tell  Gulp, 
when  about -tblfl  time  Gulp  came  up.  I  did 
not  notice  where  he  came  from.  Murl  had 
been  wbitUlag  on  something  while  he  was 
sitting  on  the  porch,  but  I  did  not  see  the 
knife  after  be  got  np  off  of  the  porch.  Gulp 
said  something  to  Jones,  who  was  sltUng  to 
my  left,  next  to  the  east  gallery,  and,  when 
Gulp  stxqpped,  Murl  Alsup  got  up  from  the 
porch  and  approached  Gulp,  and  said  to  him: 
*I  have  been  telling  these  boys  about  the 
time  I  cursed  you  for  a  son  of  a  bitch.* 
Henry  says:  'Murl,  do  yon  want  trouble 
out  of  tids?  I  bare  treated  yon  nice,  and 
yon  hod  better  go  on  and  leave  me  alone.' 
He  (Murl)  did  not  call  Hraiy  (appellant)  a 
son  of  a  bitch,  but  told  him  he  had  called 


him  a  son  ot  a  bitch  at  a  prior  time;  that 
is,  if  he  said  tbat  be  was  at  a  certain  house. 
Gulp  said  that  he  guessed  that  it  was  not 
him,  and  that  he  must  be  mistaken,  and  that 
he  did  not  remember  of  blm  ever  calling  blm 
tliat.  I  did  not  see  a  Icnlfe  in  Murl's  hand 
whOe  be  was  aM>roadilng  CJidp,  for  I  was 
not  In  a  position  to  have  seen  one  If  Murl 
bad  one  In  bis  right  hand.  Murl  made  some 
kind  of  gesture  at  Gulp;  but  I  wont  be 
sure^  because  I  was  not  In  a  posttiffii  to  see 
bis  rlgbt  band.  Jim  Alsup  came  up  and  in- 
tttfered,  and  Henry  Gulp  stooiied  down, 
got  an  old  buggy  spoke,  and  steE^>ed  bade  to 
Murl,  and  stmdc  Murl  with  the  stick."  The 
witness  says  they  separated,  and  appellant 
stepped  back  and  palled  his  knife  out  and 
said,  "Grod  damn  you,  I  have  been  run  over 
as  loag  as  I  am  going  to,"  and  that  as  Murl 
jaked  loose  from  Jim  Alsup,  appellant  cut 
him  across  the  back,  and  Murl  irent  around 
the  barber  shop  to  the  west,  appellant  fol- 
lowing him  until  he  got' about  half  way 
around. 

Jones  tesUfled  as  to  the  position  of  the 
parties  on  the  sidewalk  at  tbe  time  appel- 
lant approached.  Marl  Alsup.  had  stated 
that  about  the  time  appellant  approached 
him  that  he  had  called  appellant  a  son  of  a 
bitch,  and  that  appellant  had  not  resented 
It  Ai^lant  asked  the  witness  Jones  if  he 
had  sold  tbe  mute.  It  seems  they  had  bad 
some  discussion  about  a  mule  trade.  Wit- 
ness told  blm  that  be  had,  and  appellant 
said,  "Well,  I  am  too  late,"  and  witness 
said,  "Yes,  you  have  waited  a  little  too  long." 
WUnees  says  be  and  defendant  bad  been  on 
a  trade,  and  appellant  wanted  to  borrow 
the  mule  to  haul  some  wood  if  he  bad  not 
sold  It  He  describes  the  difficulty  about  as 
did  the  other  witnesses,  and  In  regard  to 
the  beginning  of  tbe  difficulty  he  stated  tbat 
Alsup,  tbe  alleged  assaulted  party,  got  np  off 
tbe  porch,  and  went  to  where  appellant  was, 
stopping  right  in  front  of  him.  As  he  did  so 
he  remarked:  "I  have  Just  been  telling  these 
men  that  I  called  you  a  son  of  a  bitch,  and 
that  you  took  It"  He  then  caught  appel- 
lant by  the  lap^  of  the  coat,  and  this  wit- 
ness says  it  was  his  best  impression  tbat 
Murl  had  his  right  hand  drawn  back,  and 
from  hts  position  be  could  not  see  whether 
he  liad  anything  in  his  right  band  or  not 
because  hla  right  hand  and  side  were  op- 
posite from  where  he  was;  that  Jim  Alsup 
came  up  and  got  bold  of  Murl,  and  tried  to 
separate  the  parties. 

Hill  testified.  In  regard  to  the  first  meeting 
between  the  parties,  that  they  were  standing 
In  trout  of  Dr.  Daniel's  store,  and  Murl  Al- 
sup  called  for  the  dtfendant  to  come  to  blm, 
and  tliat  he  and  appellant  walked  over  to 
where  Huri  Alsup  waa,  or  near  where  be 
was;  that  appellant  and  Murl  Alsup  were 
talkli^;  urtille  the  witness  was  talking  to 
other  parUes.  Witness  said  be  was  not  pay- 
ing sufficient  attention  to  understand  what 
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thex  wen  talking  about,  Imt  be  saw  Mori 
Almp  paacblng  appellant  tn  the  stomach 
with  Bomethlng,  and  heard  blm  say.  "Qod 
damn  you,  why  don't  you  turn  me  In  for  be- 
ing drunk,"  and  appellant  replied,  **Tou  are 
all  right.  Hurl."  and  just  then  Lewla  Wella 
apoke  up  and  said,  "No,  Murl;  iQenry  la  not 
an  otAcer,"  Then  appelant  turned  and  walk- 
ed away,  and  went  up  to  wltneas*  residence 
with  him. 

Appellant  testified  In  regard  to  the  first 
meeting  that  occurred  between  himeelf  and 
Mori  AlBup;  that  when  Alanp  came  up  and 
called  him  aside,  he  said  he  did  not  think 
of  any  trouble,  as  they  had  been  getting 
along  all  right  aa  far  as  be  knew;  but,  when 
he  got  to  where  Murl  Alsup  was.  Marl  said, 
"I  am  as  drunk  as  hell,  and  now,  by  Ood, 
yon  turn  me  In,  If  you  think  you  can.'  and 
you  are  an  officer,  by  God,  turn  me  In,"  and 
during  this  time  he  was  pouching  him  with 
an  iron  bolt  Appellant  remarked:  "No;  I 
can't  turn  you  In.  I  am  no  officer."  He 
said:  "Well,  you  were  elected  constable; 
turn  me  in,  by  Qod."  And  appellant  remark- 
ed, "If  I  was  elected.  I  did  not  quall^." 
Just  at  this  point  Lewis  Wells  spoke  up  and 
said,  "No.  Murl;  Henry  Is  not  an  officer." 
Appellant  said  he  turned  aroimd  and  left 
him,  and  went  up  home  with  Mr.  HU).  In 
regard  to  the  second  meeting,  be  said:  "I 
saw  Mr.  Jones  sitting  down  on  the  edge  of 
the  gallery  next  to  me,  and  when  I  walked 
up  1  noticed  some  other  parties  sitting  on 
the  flame  porch  on  the  west  of  him.  I  saw 
Murl  Alsup  there.  He  got  up  and  started 
towards  me.  I  Just  walked  np  to  the  corner 
of  the  gallery,  and  asked  Mr.  Jones  If  he  had 
traded  the  mule  yet  and  he  said  that  he 
had,  when  Murl  Alsup  got  up  and  came  right 
np  to  me.  with  his  hands  hanging  down  by 
his  side,  and  with  his  Imlfe  open  In  bis  right 
hand,  with  only  the  blade  showing,  and  he 
said  to  me.  'I  have  been  telling  these  fel- 
lows that  I  cursed  you  for  every  Qod  damn 
son  of  a  bitch  I  could  lay  my  tongue  to,  and 
yon  took  It'  I  said,  'You  must  be  mistaken; 
I  guess  I  was  not  there.'  and  he  said,  *Tes, 
by  Ood,  you  was;  and,  by  Ood.  I  done  it 
right  oTer  yonder  on  that  gallery.'  I  said, 
'Murl,  yon  go  on  and  let  me  alone;  X  don't 
want  to  have  any  trouble  with  yon.*  I  said, 
'Murl,  what  la  the  matter  with  yon?  You 
are  Just  hunting  trouble,*  and  he  said,  *Ye^ 
by  God;  and  I  had  just  as  soon  hare  It 
right  now  as  any  other  time,'  and  grabbed 
me  In  the  collar  with  bis  left  baud,  with  a 
knife  In  his  right  and  started  to  strike  me 
with  the  knife,  and  I  grabbed  Ills  right  hand 
with  my  left  hand,  and  about  that  time  Jim 
Alsup  grabbed  Murl,  and  I  stooped  down 
and  picked  qp  a  atldi;  and  atradk  blm  acron 


the  arm  ttw  knlfa  was  In;  but  I  saw  I  could 
do  notbliv  towards  protecting  myself  in  tbat 
way,  and  blm  with  a  knife,  and  I  thier 
down  the  stick  and  got  my  knife,  and  Just 
about  that  time  Murl  slung  Jim  loose  fiom 
him,  and,  as  he  did  so,  came  around  towards 
m^  and  I  cut  him  one  time  with  my  knife, 
and  cnt  at  him  the  second  time,  bat  think  tliat 
I  only  cut  his  coat  and  he  then  retreated, 
and  I  followed  him  around  on  the  west  side 
of  the  barber  shc^,  and  tried  to  get  as  clow 
to  him  as  I  jKieslbly  could,  so  as  to  keep 
him  from  shooting  me.  He  put  his  hand  to 
his  hip  po<&et  and  lald.  'Stop,  God,  or  I 
will  shoot  you,*  and  about  this  time  Jim  Al- 
sup said.  'Don't  follow  him,  Henry.*  and  I 
said,  'I  am  not  going  to  follow  him,'  and  be 
went  on  across  the  street  to  the  doctor's  of- 
fice." The  testimony  is  rather  Tolmninons  for 
a  dlfficuIlT  of  its  proportion,  and  the  atwre 
Is  rather  a  condensed  statement  of  the  fscta. 

1.  The  court  charged  the  law.  among  otb- 
eae  things,  applicable  to  s^-defatse^  but  fail- 
ed fn  charge  the  Jury  that  appellant'  bad  the 
right  to  coDtlnue  his  self-defeaise  as  long  as 
the  dangw  appeared  to  him.  We  are  of 
opinion  that  this  phase  of  the  law  sboold 
have  been  given  under  the  facts  stated. 

2.  The  court  also  limited  appelant* s  rlglit 
of  self-defense  by  charging  on  provoking  a 
difficulty.  That  Issne  waa  not  In  the  case 
under  any  of  the  evidence. 

8.  Special  charge  No.  2,  requested  by  ap- 
pellant, asked  the  court  to  Instmct  the  Jary 
that  if  Murl  Alsnp  was  In  the  act  of  inflict- 
ing serious  Injury  on  defendant  by  some  act 
on  his  p&ft  then  done,  the  defendant  was  not 
required  to  wait  until  the  injury  waa  ac- 
tually Inflicted,  but  he  would  have  the  rl^t 
to  strike  before  he  received  the  violence,  If 
any,  and  would  further  have  the  right  to 
continue  hla  defense  by  following  Alsup  and 
infflctlng  such  violence  as  appeared  to  him 
to  be  necessary  In  his  defense,  provided  In 
80  following  him.  If  he  did,  he  then  believed 
from  the  drcomstances  that  Alsup  was  seek- 
ing to  gain  aome  advantage  for  the  purpose 
of  inflicting  swious  barm  on  him.  aa  It  ap- 
peared to  him.  This  charge  waa  refused. 
Upon  another  trial  we  are  of  opinion  this 
phase  of  die  law  should  be  submitted  to  the 
Jury.  These  two  Issues  are  prc^erly  pre* 
salted  for  revision,  and  we  are  of  opinion 
that  both  are  well  takoi:  First  that  the 
low  of  adf-defenae  was  not  sufficiently  giv- 
en, aa  Indicated;  and,  second,  tiiat  the  ia- 
Boe  of  proroking  a  difficulty  by  appelant  is 
not  raised  by  the  evidence,  and  that  It  was 
an  unwarranted 'limitation  on  bis,  right  of 
self-defmse. 

The  Jndgment  Is  xeTeraed.  and  tlis  cavss 
Is  remanded. 
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PAOB  T.  8TATBL 

(Conrt  of  Criminal  Appeals  of  Texw  Jmn.  2^ 

1910.) 

L  Cbiuinal  Law  (H  1000*>— Appeaz.  ahd  Eb- 

BOB— STATSHUfT  Or  FACTS— TlHB  TOB  FiL- 

lira. 

Under  Act  Slst  Leg.  p.  87€L  c  89>  t  7. 
proridinK  that  when  an  appeal  is  taken,  the 

ftarties  fiiall  be  entitled  to  SO  days  after  ad- 
onmment  to  prepare  and  file  statement  of 
facta,  and  for  good  cause  the  judge  trying  the 
cause  may  extend  the  time  apon  application  of 
either  party,  where  the  court  adjourned  on  the 
16th  day  of  September,  and  an  application  to 
extend  the  time  to  file  a  statement  of  fads  was 
sranted  by  the  judge  to  Noranber  Ist,  a  state- 
ment of  facts  which  is  filed  before  tlie  expira- 
tion of  the  extended  time  should  not  be  strick- 
en ont  on  motion  tor  fallnn  to  file  within  the 
time  leqalred  Ivlaw. 

IE6.  'Note^For  other  cases,  see  Criminal 
Law.  OenL  Dig.  H  2S76-2877;  Dec.  Dig.  I 
1099.*J 

2.  Gbzuinal  Law  (I  369*)— AranmBiLXTT  ot 

Etxdbnce. 

Accused  on  the  day  of  the  murder  was  told 
hj  decrased  that  the  latter  had  tal^en  up  hogs 
belonging  to  accused  becaasa  they  were  injur- 
ing luB  crops,  and  both  went  to  tiie  house  of 
dc>ceased  and  subsequently  accused  went  to  the 
house  of  deceased's  landlord,  and  from  there 
returned  to  the  house  of  doceased,  where  the 
murder  was  oonunltted.  Held,  that  evidence 
that,  while  at  the  landlord's  house,  accused 
cursed  and  abused  some  of  the  people  he  met 
there,  and  assaulted  one  of  them,  was  not  ad- 
misuble,  as  evidence  of  extraneous  crimes  is  in- 
ftdmlssible  unleaa  tlie  same  will  derelop  the  res 
geate,  Intmt,  system,  or  Identity  of  the  parties. 

[Ed.  Xote.— For  other  eases,  see  Criminal 
lAW,  Gent  Dig.  81  82;^^;  Dea  Dig.  1 869.*] 

8.  HouiciDB  (i  338*)  —  Appeal  —  Habuless 
Ebrob—  Admissibilitt  of  Evidence. 
Held,  further,  that  the  admission  of  such 

evidence  was  prejudicial  error. 

[Ed.  Note. — For  other  cases,  see  Homicide, 

Cent.  Dig.  SS  709-713;  Dec.  Dig.  8  338.*] 

4.  HouiciDB  (8  169*)— Aduissibiutt  of  Evi- 
dence. 

Heid,  also,  that  evidence  that  accused  while 
at  the  landlord's  house  asked  the  landlord  if  he 
had  told  the  tenant  to  kill  the  hogs  of  accused 
if  they  got  into  the  tenant's  crops,  and  the 
landlord's  reply  thereby  was  admissible. 

[Ed.  Note.— For  oOier  cases,  aee  Homldde, 
Dec  Dig.  8  169.*] 

5.  CanaitAT.  Law  (8  -742*)  — AocouPLi<n  — 
Question  eob  Jdbt. 

In  a  prosecution  for  homidde,  a  witnees 
testified  that  after  the  killing,  the  witness,  ac- 
cused, and  0.  entered  into  an  agreement  to 
manufticture  a  defense  by  getting  another  per- 
son to  testify  that  he  was  out  riding  on  the  day 
of  the  homicide;  that,  as  he  approached  the 
bouse  of  the  deceased,  be  saw  0.  snoot  deceased: 
and  that  before  the  shooting  deceased  stated 
to  C  that  he  would  kill  him,  C,  and  grabbed 
for  his  gun.  BM,  that  whether  the  witneoi 
was  an  acccmpllce  was  properly  sulHnitted  to 
the  jury. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1775 ;  Dec  Dig.  8  742.*3 

6.  Cbimikal  Law  (5  780*)— Inbtbuctions— 
NECBBanr— AccoupLicES. 

Whm  th»  conrt  leaves  to  tlie  Jnrr  die 
question  wheUier  a  witnesa  la  an  accomplice.  It 


should  give  the  Jury  a  guide  to  determine  the 

Question. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Dec  Dig.  8  78a*] 

7.  Cbikinal  Law  (8  JS07*)  —  Testmont  or 
"Accomplice"— Who  Abe  Accouplioes. 

An  accomplice  is  properly  defined  in  a 
charge  on  accomplice's  testimony  as  any  one 
connected  with  the  crime  committed,  either  as 
principal  offendei-,  as  an  accomplice,  aa  an  ac- 
ceesory,  or  otherwise,  Including  all  persons  con- 
nected with  the  crime  by  unlawful  act  or  omls- 
Bi(m  on  thdr  part,  transpiring  either  before,  at 
the  time,  or  after  the  commission  of  the  offense, 
and  whether  or  not  he  was  present  and  partici- 
pated in  the  commission  of  the  crime. 

[Eld.  Note. — For  other  cases,  see  Criminal 
Law,  Cent  Dig.  88  1062-1096;  Dec  Dig.  8 
507.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  1,  pp.  75-79;  vol.  8^  p.  7561.] 

8.  CbiminalLaw  (878<^)—lNSTBuciiOK— Ev- 
idence OF  Acoohpligb. 

In  a  prosecntlon  for  homidde,  an  Instruc- 
tion that  if  the  jury  believed  that  a  witness 
named  was  an  accomplice,  or  had  a  reasonable 
doubt  as  to  whether  lie  was  or  not,  that  they 
could  not  find  accused  guilty  upon  his  testimony, 
unless  they  believed  that  his  evidence  was  tme. 
and  that  ft  showed,  or  tended  to  show,  that  ac- 
cused was  guilty  as  chained,  and  that  there 
was  other  evidence  but  his  tending  to  connect 
accused  with  the  cwnmiaslon  of  the  <^ense,  was 
erroneous,  as  the  evidence  of  the  accomplice 
must  do  more  than  tend  to  prove  the  guilt  of 
accused. 

[Ed.  Note. — For  other  cases,  see  Criminal 
I^nr^^Oent  Dig.  88  l^i9-1863;   Dec  Dig.  8 

9.  Cbiminal  Law  (|  719*)— Tbial— State- 
ment or  PBOSECtJTINO  Attobnet. 

A  prosecuting  attorney  should  never  state 
a  proposition  to  the  jury  in  such  a  way  as  to 
leave  an  inference  that  he  knows  a  fact  that 
might  be  damaging  to  accused  or  a  witness,  but 
if  he  is  in  possession  of  such  a  fact,  which 
would  be  legitimate  testimony,  ft  should  be  giv- 
en from  the  witness  stand. 

(Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  8  1069;  Dec  Dig.  8  710.*] 

Appeal  from  District  Court,  Cass  County; 
P.  A.  Turner,  Judge. 

Henry  Pace  was  convicted  of  murder,  and 
appeals.  Beversed  and  remanded. 

Hart,  Mahaffeiy  ft  Tbomas  and  O'Neal  ft 
Fignrea.  for  appeUant.  Jolui  A.  Mobley,  Aast. 
Atl7.  Oen.,  for  the  State. 

McCOBD,  J.  In  this  case  the  state  has 
filed  a  motion  to  strlfce  cat  statemmt  ot  facts 
on  the  eroond  Uiat  the  same  was  not  filed 
within  tiie  time  required  by  law.  The  court 
began  on  the  23d  day  of  August,  1809,  and 
adjonmed  on  the  16th  day  of  S^ember, 
1909.  An  Inspection  of  the  record  shows  that 
the  BKiellBnt  was  granted  80  days  in  which 
to  file  statranoit  d  facts;  that  befwe  the 
eviration  ot  that  time  the  aRKllant  made 
an  application  to  tbB  district  Judge  to  extoid 
the  time  allowed  by  law  In  which  to  file 
Btatonent  of  facts  and  the  appltcaUon  was 
granted  by  said  Judges  and  the  time  allowed 
for  filing  such  statement  of  facts  was  extmd- 
ed  by  said  Judge  nntU  November  1, 1909,  and 
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the  statemott  of  facts  shows  to  hare  teeai 
filed  before  the  expiration  of  the  time  granted 
in  the  ordOT  by  the  trial  Judge  extending  the 
time.  Section  7,  c.  39,  of  an  act  passed  by 
the  ^Irty-First  Legislature,  prescribing  the 
duties  of  stenographers  and  preparation  of 
statements  of  facts,  as  found  on  page  876, 
provide:  "When  an  appeal  is  taken  from 
the  Judgment  rendered  in  any  cause  in  any 
district  or  county  court,  the  parties  to  the 
suit  shall  be  entitled  to  thlr^  days  after  the 
day  of  adjournment  In  which  to  prepare  and 
file  statement  of  facts  and  bills  of  exception; 
and  upon  good  cause  shown  the  Judge  trying 
the  cause  may  extend  the  time  in  which  to 
file  the  statement  of  facts  and  bills  of  excep- 
tion, and  this  power  to  extend  the  time  is 
granted  the  court  to  be  exercised  either  in 
term  time  or  vacation  upon  the  application 
of  either  party  for  good  cause."  The  time 
baTlng  been  extended  by  the  district  Judge  in 
this  case  In  compliance  with  section  7  of  the 
abore-redted  act,  the  motion  43t  the  state  will 
be  denied. 

The  appellant  was  convicted  In  the  court 
below  of  murder  in  the  second  degree,  and 
his  punishment  assessed  at  confinement  In 
the  penitentiary  for  50  years.  From  this 
conviction  he  has  appealed,  and  assigns  vari- 
ous reasons  why  the  case  should  be  re- 
versed. 

The  facts  In  this  case  show:  That  appel- 
lant, Henry  Pace,  resided  in  Bowie  county 
on  the  north  side  of  Sulphur  river.  That 
Sulphur  river  was  the  dividing  line  between 
Bowie  and  Cass  counties.  That  the  deceased 
Felix  Orundy,  lived  in  Cass  county,  some 
mile  and  a  half  from  Sulphur  river  and  on 
the  south  side  of  the  river.  The  stock  law 
was  in  force  in  Cass  county,  but  not  In  Bowie 
county,  the  lidme  of  appellant.  Appellant 
on  his  farm  on  the  north  bank  of  Sulphur 
river  k^t  a  bog  ranch.  His  bogs  had  been 
accustomed  to  getting  out  and  crossing  the 
river  into  Cass  county,  and  getting  into  the 
field  of  Felix  Grundy,  the  deceased.  Grundy 
had  taken  these  bogs  up  several  times,  and 
had  notified  appellant.  Appellant  would  go 
and  get  the  hogs,  and  had  notified  deceased 
that.  If  his  hoga  bothered  him  any,  to  take 
them  up  end  notify  him,  and  he  would  come 
and  get  them  and  pay  him  for  hts  trouble. 
It  seems  that  Pace,  the  appellant,  and  one 
Cain,  were  partners  in  this  hog  ranch,  and 
that  Cain  lived  close  by  where  the  appellant 
lived,  but  on  the  south,  side  of  the  river.  It 
appears  that  on  Sunday,  the  25th  day  of 
July,  1909,  the  deceased,  Felix  Grundy^  ap- 
peared at  the  place  of  appellant,  and  notified 
blm  that  be  had  taken  ,up  some  of  his  hogs 
that  were  depredating  upon  some  of  his  crops, 
and  wanted  appellant  to  come  and  get  them. 
Appelant  agreed  to  go.  The  deceased  stayed 
at  appellant's  house  some  four  or  five  hours. 
Appellant  gave  him  his  dinner,  and  deceased 
assisted  in  hitching  up  the  teem,  when  they 
started  over  to  the  deceased's  house  to  get 
the  hogs.   They  went  by  and  got  and 


one  Watt  McLlmore  accompanied  them  alsa 
Watt  McUmore  lived  with  Cain,  bot  was  orer 
at  Pace's  house  Sunday  wbea  the  deceased 
arrived.  The  parties  all  of  them  were  driok- 
Ing  some,  and.  when  they  arrived  at  the  hoiue 
of  the  deceased,  Felix  Grundy,  he  was  so 
drunk  that  they  had  to  lift  him  out  of  tbe 
wagon,  and  hts  wife  assisted  him  to  the  gal- 
lery, where  be  lay  down.  Appellant,  Pace^ 
Cain,  and  Mclimore  went  on  further  south 
to  the  home  of  Mr.  Rhudy,  who  lived  some 
three  quarters  of  a  mile  south  of  where  Fdix 
Grundy  lived,  and  on  the  same  plantatioo 
wlth^budy,  and  on  what  is  known  as  the 
"Moore  or  Simmons  farm."  Tbe  witness 
Rhudy  testifies:  "The  first  I  seen  of  Mr. 
Pace  was  whea  he  came  around  the  comer 
of  tbe  yard  fence,  toward  the  side  gate,  fn 
my  premises.  The  road  does  not  pass  rl^t  by 
my  place  or  come  np  to  the  gate.  Tbe  rosd 
runs  down  a  little  distance  from  the  honse. 
My  house  fronts  south,  •  *  •  and  the  road 
comes  down  from  Sulphur  rlv«  on  the  east 
side  of  my  premises."  That,  when  the  ap- 
pellant came  around  the  house,  he  asked  wit- 
ness' son  where  Frank  Hill  waSL  That  his 
son  told  him  Frank  Hill  was  In  tbe  house. 
That  appellant  told  his  little  grandson  Ray  to 
go  and  tell  Frank  to  come  out  tha«,  and 
about  that  time  Mr.  Cain  and  Watt  McLl- 
more came  up  from  opposite  the  blacksmith 
shop,  and  one  of  these  parties  called  Frank 
to  come  out  to  the  front  gate;  This  was 
about  6  o'clock  in  the  evening.  Appellant, 
Pace,  spoke  to  the  witness,  and  said:  "I 
come  here  to  raise  hell  with  yon."  The  wit- 
ness remonstrated  with  him  for  talking  that 
way  in  i^esence  of  his  family.  Some  words 
passed  between  them  when  the  appellant 
asked  the  witness  why  had  he  Instmcted  tbls 
negro  down  here  on  tbe  place  to  kill  his  h(^ 
He  called  no  names.  Now,  over  the  objection 
of  appellant,  the  state  was  p^mitted  to  prove 
by  this  witness,  and  also  the  witness  Fnak 
Hill,  that  the  ai^lant  was  very  quarrelsome 
and  abusive;  that  he  denounced  the  witness 
Rhudy;  that  he  denounced  Hill;  that  be 
made  an  assault  npon  Hill,  seized  him  by  the 
collar,  and  cursed  him ;  that  the  parties  wa« 
drinking  whisky  all  the  time.  Ai4>ellant  de- 
clared that  he  had  come  there  to  whip  Frank 
Hill,  and,  in  fact,  the  state  was  permitted  to 
go  Into  all  the  details  of  the  conversation, 
the  conduct  of  appellant,  the  assault  upon 
witness'  son-in-law,  and  this  over  Xbe  ob- 
jections of  appellant  After  remaining  at 
this  house  awhile  the  three  parties,  Cain, 
McLlmore,  and  appellant,  returned  to  Ibe 
home  of  the  deceased,  and  shortly  after  ther 
arrived  at  tbe  deceased's  honse  tbe  deceased 
was  killed  by  being  shot  Some  of  the  wit- 
nesses testis  that  Cain  shot  the  deceased. 
The  wife  of  deceased  says  that  Pace  shot 
him.  Some  of  the  witnesses  say  that  Gala 
paid  the  negro  60  cents  for  taking  up  tAe 
hogs,  and.  when  he  handed  him  the  60  cents, 
stated  to  the  deceased :  "I  find  only  six  b<^ 
and  you  bad  nine  op.   I  saw  blood  arooiid 
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the  lot  Ton  had  better  scconnt  for  the  otbw 
ttaiee  hogs"— wbm  deceaaed  replied  that  he 
had  killed  the  hoga,  and  would  kill  Gain, 
and  readied  tor  hla  gnu  that  waa  blm  <m 
the  porcli,  whoi  Gain  ahot  him.  Tb»  wife 
of  deceoaed  teatlfled  that  deceeaed  waa  <m  the 
porch,  sitting  down  wllh  hla  back  leaning 
agalnat  the  wall,  that  ahe  waa  bet  hua- 
band.  and  that  the  awellant  waa  In  the  wag- 
on,  and  said  to  her  to  get  out  of  the  way,  and 
told  the  appelant  that  it  waa  time  for  him 
to  pray,  and  without  cause,  and,  without 
any  r^ly  being  made  by  her  husband,  ahot 
and  killed  him.  Thia  la  a  auffldent  atatement 
of  the  facta  to  make  plain  the  obJecti«ni8 
raised     the  appellant 

We  find  In  the  record  bill  of  exceptima  No. 
8.  and  here  the  biUwiUbeeet  out  In  full  with 
the  qualification  of  the  Judge:  "Be  it  re- 
memboed  that  upon  the  trial  of  the  above 
entitled  and  numbered  cause  that  the  state 
offered  to  and  did  prove  by  its  wltneaa  8.  T. 
Rhudy  that  defendant  came  to  his,  Bhudy's. 
house  at  about  S  o*Glock  p.  m.  on  Sunday 
July  25,  U09,  and  prior  to  the  killtaiK  of  the 
deceased  and  stated  to  him,  Bhudy,  on  the 
gallar  of  his  aald  hom^  that  lie.  defendant, 
bad  come  there  to  raise  hell ;  that  he  would 
kill  any  man  who  kilted  hla  bogs,  and  would 
whip  any  man  who  took  it  up;  that  he 
would  aa  leave  die  then  and  there  aa  any- 
whwe  else,  and  that  what  he^  Bhudy,  re- 
monstrated with  defendant  for  usiDg  sudi 
language  In  the  presence  and  hearing  ot  hla. 
Bhody'a.  family,  and  said  he  waa  liable  to 
prosecution,  that  d^eadant  atated  that  it 
made  no  difference;  that  he^  Bhudy,  wonld 
get  the  worst  of  the  prosecution.  To  all  of 
which  defendant  then  and  there  objected  up- 
on the  gnmnd  that  the  same  waa  Immaterial, 
irrelevant  to  any  Issue  In  the  case,  that  it 
threw  no  light  upon  the  killing  of  Felix 
Grundy,  and  was  calculated  to  prejudice  the 
Jury  agalnat  him,  all  of  which  obJecUona  the 
court  overruled  and  permitted  the  witness 
to  teetify  as  above  stated,  to  all  <tf  which  the 
defendant  then  and  there  excepted  and  now 
here  tenders  hla  hill  of  exceptions,  and  prays 
that  the  aame  be  allowed,  ap^ved.  and  or- 
dered filed  aa  a  part  at  the  reccwd  in  thta 
caae."  The  bill  is  qualified  by  the  Judge  aa 
followa:  "Thia  bUl  la  all  right  aa  f^r  as  It 
goes,  but  It  does  not  go  far  enough  to  make 
it  a  fair  bill.  It  Is  true  that  the  witness  tes^ 
tlitod  to  the  fiicts  set  forth  In  the  bill,  but 
he' further  testified  that  the  defendant  waa 
a  atranger  to  him,  and  that  he  did  not  onder^ 
stand  hhi  ocmdnct,  and  he  asked  him  what  he 
meant  and  what  thia  waa  all  about,  and  that 
d^oidant  rolled:  Ton  told  this  negro  down 
here  oa  the  lower  aid  of  your  farm  (meaning 
Felix  Qmndy)  to  kill  my  bogs  If  they  got  in 
hla  crop.*  Bhndy  says:  'I  did  not  even  know 
that  your  bogs  had  been  treapaaslng  on  his 
crop^'  The  n^ro  was  a  tenant  on  Bhudy's 
place.  It  waa  further  shown  that  the  defend- 
ant had  come  for  the  expnn  puipose  of  see- 
ing Khady  about  telling  the  n^ro  to  kill  de- 


fendants bogs.  Def^dant  had  Juat  come 
from  the  negro's  hoose,  and  went  Immediate- 
ly back  to  the  negro's  house  and  killed  him 
in  SO"  minutea  after  ha  left  Bhudy's  houae. 
The  Btato  continued  and  established  that  de- 
fendant killed  the  negro  about  hia  hogs. 
With  thia  explanatlffli  and  addlUon  the  blU 
la  allowed  and  ordered  filed." 

Now.  the  testimony  complained  of  aa  to 
what  the  appellant  did  at  Bhudy's  house  waa 
objected  to  upon  the  ground  that  the  aame 
was  Immatwial,  irrelevant  to  any  Jssue  In 
the  case,  that  It  threw  no  light  npon  the 
killing  of  Felix  Grundy,  and  was  calculated 
to  prejudice  the  Jury  against  the  appellant. 
We  are  Inclined  to  think  that  the  court  be- 
low'erred  in  admitting  this  testimony,  and 
that  the  admission  of  this  testimony  was 
prejudicial  to  the  appellant  and  hurtful  to 
him.  We  are  further  of  opinion  that  so 
much  of  the  testimony  of  Rhudy  as  to  the 
appellant  asking  him  if  he  had  told  the  negro 
to  kill  b]B  bogs  if  they  got  in  his  crop,  and 
Rhudy's  reply  thereto,  was  admissible,  but 
that  part  of  the  testimony  that  relates  to  ap- 
pellant assaulting  the  said  Bhudy  and  the 
said  Hill  and  cursing  and  abusing  them  was 
not  admissible.  This  question  has  been  be- 
fore this  court  in  a  number  of  cases,  and 
thia  court  has  In  all  the  cases  held  that  such 
testimony  was  not  admissible  against  a 
party  on  trial.  It  la  never  permissible  to  In- 
troduce testimony  of  extraneous  crimes,  tm- 
lees  the  same  would  devel<^  the  res  gestse, 
Intent,  system  or  Identity  of  the  parties.  See 
Brown  v.  State,  54  Tex.  Cr.  B.  121,  112  S. 
W.  80;  Sherar  v.  State,  SO  Tex.  App.  349^ 
17  8.  W.  621;  Richardson  v.  State,  32  Tex. 
Cr.  R.  624,  24  S.  W.  894;  Long  v.  State.  89 
Tex.  Cr.  R  537,  46  S.  W.  821;  WUIiams  v. 
State,  38  Tex.  Cr.  B.  128,  41  S.  W.  645;  Mc- 
Anally  v.  State,  73  S.  W.  404;  Hemdon  v. 
State,  50  Tex.  Cr.  B.  652,  99  S.  W.  668.  In 
Brown's  Case,  supra,  this  court  held  that  it 
was  error  for  the  court  below  to  allow  the 
state  to  prove  that  Brown  had  a  difficulty 
with  one  Bob  Miller  a  few  minutes  before 
the  difficulty  with  Albert  Sidney  jdhnscHi, 
the  man  whom  he  killed.  When  Brown  was 
placed  on  the  stand,  the  stete  over  his  object 
tlon  was  permitted  to  interrogate  Brown  as 
to  the  particulars  of  the  difficulty  that  he 
had  with  Miller,  and  that  he  had  stood  with 
hla  hand  on  his  idstol  and  cursed  and  abmed 
the  said  Bob  Miller,  and  that  he  had  alapped 
his  Jawa  This  court  in  passing  np(m  this 
question  stated:  "When  it  was  proposed  to 
go  Into  this  matter,  and  the  flrat  inquiry 
was  made  In  respect  thereto^  appellant  ob- 
jected to  the  queathm,  and  objected  to  any 
Inquiry  into  the  details  ot  Iho  difficulty  with 
Miller,  or  evidence  of  any  of  the  detells  of 
his  difficulty  with  a  tUrd  party,  as  not  hav- 
ing any  connection  with  the  homicide 'on 
trial,  exc^t  in  ao  far  as  it  may  have  af- 
fected at^Uanfa  apprehoulon  and  tear  from 
the  apprehended  atteck  from  Miller,  and 
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wbether  appellant  was  right  or  immg  In 
the  difficulty  with  MUler  could  not  be  used 
as  a  circniDBtance  against  him,  and  the  tes- 
timony was  Inadmissible,  Irrelerant,  add  Im- 
material, and  contained  and  related  to  ex- 
traneoas  matters  hnrtful  and  prejudicial  to 
him.  After  -the  cross-examination  of  appel- 
lant, the  state  Introduced  both  A.  B.  Tabor 
and  Bob  MUler  In  rebuttal,  who  testified  at 
great  length  as  to  the  details  of  said  difficul- 
ty between  appellant  and  Miller  {wtor  to  the 
homicide,  and  each  of  said  witnesses  was 
permitted  to  giTe  his  Tcnion  of  what  occur- 
red In  such  controversy.  We  think  that,  as 
presented,  these  objections  should  have  been 
sustained.  Appellant  had  gone  no  further  In 
his  testimony  than  to  assert  as  a  fact  some 
prior  difficulty  with  Miller.  This  was  not 
only  admissible,  but  Important,  as  throwing 
light  on  his  claim  that  he  believed,  when  he 
saw  Miller  and  Johnson  In  conversation  and 
looking  In  his  direction,  that.  In  view  of 
such  former  difficulty  and  conference,  their 
conversation  related  to  him.  It  would,  of 
course,  have  been  ~  admissible  for  the  state 
to  have  shown  that  in  fact  no  such'  difficulty 
or  controversy  with  Htller  had  taken  place, 
and  It  might  have  been  proper  to  have  shown 
that,  if  in  fact  there  had  been  such  contro- 
versy, it  was  not  of  such  gravity  as  would 
fairly  hare  Justified  Brown  in  believing  that 
the  conversation  between  the  parties  named 
had  any  reference  or  relation  to  him;  but 
It  cannot  be  claimed  that  the  testimony  elic- 
ited from  appellant,  or  produced  from  Miller 
and  Tabor,  stopped  here.  On  the  contrary, 
the  effect  of  it  was  probably  to  place  ap- 
pellant in  a  bad  lis^t  b^ore  the  Jury  and  to 
prejudice  his  caae.  It  is  alwaya  a  safe  rule 
to  llmk,  as  far  as  practicable,  evidence  to 
the  very  matter  and  case  in  hand,  and  to 
exclude  admlssitms  and  teettmony  of  ex- 
traneous off'aiseB.  contests,  controronles, 
and  difficulties.  Ware  r.  State,  36  Tex.  Or. 
R.  C97,  88  8.  W.  198;  Brlttain  t.  State.  86 
Tex.  Cr.  B.  410,  87  S.  W.  758;  Morrison  t. 
State  140]  Tex.  Cr.  B.  t473].  61  S.  W.  SI$8: 
Woodard  v.  State  (Cr.  App.)  61  S.  W.  1122; 
Barkman  t.  State  (Cr.  Ai^.)  62  S.  W.  69; 
Chnmley  t.  State.  20  Tex.  App.  666."  We 
therefore  think  the  court  erred  in  admitting 
the  details  of  tfie  conversation,  conduct  and 
acts  of  appellant  at  tbe  home  ot  Bhudy. 

The  next  bill  of  exceptions,  No.  4  is  simi- 
lar to  the  previous  bill  of  exertions— that 
Is,  it  was  to  the  action  of  the  court  In  per- 
mitting Prank  Hill  to  testify  that  appellant 
at  Mr.  Rhudy's  house  on  the  evening  of  the 
killing  and  Just  prior  to  the'  killing  caught 
the  witness  in  the  collar  and  told  him.  "Grod 
damn  you,  I  believe  I  will  whip  you  any 
way."  Appellant  objected  to  this  on  the 
same  grounds  as  the  objections  to  Rhudy's 
testinKmy.  Under  the  authorities  cited,  this 
bill  of  exceptions  waa  well  taken,  and  the 
court  bdfiw  erred  In  pwmitUiif  tba  teitt- 
mony. 


On  the  trial  of  the  case  the  state  placed 
Watt  McLimore  upon  the  witness  Btand,  and 
he  testified.  His  testimony  was  very  dama- 
ging to  the  appelant  He  dalmed  that  be 
was  present  whrai  the  difficulty  took  place, 
and  that  appellant  did  shoot  the  deceased. 
He  furthermore  testified  that,  after  the  kill* 
Ing,  h^  together  with  Gain  and  appellant, 
altered  into  an  agreemuit  to  manufacture  a 
defense  In  the  case,  and  that  they  fixed  up 
the  plan  that  they  would  all  agree  to  get  a 
certain  witness  by  the  name  of  Don  Cochran 
to  testis  In  the  case  that  he  was  out  on  this 
Sunday  riding  around,  and  that,  aa  be  ap- 
proached the  house  of  the  deceased,  he  stw 
Dick  Cain  whirl  and  grab  bis  gun  and  vhlrl 
back  and  shoot,  and  that,  before  this,  the 
deceased  had  stated  to  the  said  Cain  that  he 
had  killed  three  of  the  hogs,  and.  God  damn 
him.  he  would  kill  blm,  and  grabbed  for  bis 
gun.  The  witness  McLimore  testified  that 
this  was  the  agreement  that  was  entered  In- 
to after  the  killing,  and  that  such  testlnHmy 
was  false  and  fabricated,  and  that  no  sndi 
thing  occurred.  It  may  be  further  remarked 
that  McIJmore  was  not  indicted,  but  he,  in 
company  with  C^in  and  Pace,  had  been  de- 
nied ball,  and  was  in  Jail  at  the  time  of  the 
trial,  and  had  been  since,  the  killing.  Now, 
the  court  submitted  to  the  Jury  the  issue  as 
to  .whether  the  witness  McLimore  was  an  ac- 
complice, and  left  It  to  the  Jury  to  decide 
whether  he  was  or  not  Complaint  is  made 
of  this,  and  appellant  contends  that  the  court 
should  have  Charged  the  Jury  as  a  matter  of 
law  that  McLimore  was  an  accomplice^  We 
are  of  opinion  that  the  court  did  not  err  in 
submitting  this  Issue  to  the  Jury.  It  ml^t 
be  proper  to  state  that  wherever  the  court 
leaves  it  to  the  Jury  to  pass  upon  the  ques- 
tion as  to  whether  a  witness  is  an  accomplice 
the  court  ought  to  give  the  Jury  a  guide  to 
determine  this,  and  we  think  the  court  cor- 
rectly defined  an  accomplice  In  the  charge 
given.  The  court  gave  the  following  charge 
to  the  Jury  on  the  subject  of  accomplice :  "A 
conviction  cannot  be  had  upon  the  t^tlmony 
of  an  accomplice,  unless  corroborated  by  oth- 
er evidmce  tending  to  connect  the  dtfeoidant 
with  the  offense  committed  and  the  corrob- 
oration is  not  sufficient  If  It  merely  shows  the 
commission  of  the.  offense.  An  'accomplice,' 
as  the  word  is  here  used,  means  any  one 
connected  with  the  crime  committed,  either 
as  principal  offender,  as  an  accomplice,  as  an 
accessory,  or  otherwise.  It  tndades  all  per- 
sons who  are  connected  with  the  crime  by 
unlawful  act  or  omission  on  their  part,  trsns- 
plrlng  either  before,  at  the  time,  or  after  tfae 
commission  of  the  offense,  and  wbether  or 
not  he  was  present  and  participated  In  the 
commission  of  the  crime.  Now,  If  you  are 
satisfied  from  tfae  evidence  that  the  witnees 
Watt  McLimore  was  an  accomplice,  or  yon 
have  a  reasonable  doubt  as  to  whether  be 
was  or  not  as  that  term  Is  defined  in  the 
foregoing  Instruction,  thai  you  are  further 
instructed  that  you  cannot  find  the  defendact 
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guilty  npon  his  testlmonj  alone,  even  If  yon 
bellere  blB  testimony  Is  tme,  and  It  alone 
satiafles  yon  beyond  a  reasonable  donbt  that 
the  defoidant  Is  gnllty,  as  charged.  Bnt  If 
you  helleve  that  his  evidence  is  true,  and 
that  It  shows  or  tends  to  show  that  the  de- 
fendant Is  gtiilty,  as  charged,  and  that  there 
Is  other  evidence  In  this  case  outside  of  his 
tending  to  connect  the  defendant  with  the 
commission  of  the  offense  charged  in  the  in- 
dictment, then  yon  may  convict  defendant,  If 
from  the  whole  evidence  yon  believe  beyond 
a  reasonable  doubt  that  defendant  is  guilty." 
Now,  It  will  be  seen  by  this  charge  that  the 
court  chafed  the  Jury  that  if  they  believed 
said  McLlmore'B  testimony  was  true,  and 
that  It  showed  or  tended  to  show  that  the 
defendant  Is  guilty,  and  that  there  Is  other 
evidence  tending  to  connect  the  defendant 
with  the  commission  of  the  offense,  then  to 
convict  defendant  This  charge  bas  been  con- 
demned by  this  court  In  a  number  of  cases. 
In  the  case  of  Oates  State,  51  Tex.  Cr.  B. 
449,  103  8.  W.  859,  the  charge  of  the  court 
below  was  similar  to  the  charge  In  this  case, 
and  in  that  case  the  court  directed  the  Jury 
that  If  they  believed  the  accomplice's  evi- 
dence true  and  that  it  shows  or  tends  to 
show  defendant  Is  guilty,  etc.  In  comment- 
lt!g  on  this  charge  this  court  says:  "The 
main  portion  of  the  charge  is  stereotyped  as 
to  the  definition  of  an  accomplice,  and  who 
they  are  and  what  It  takes  to  constitute  an 
accomplice.  This  charge  Is  in  our  judgment 
clearly  erroneous.  It  authorizes  the  convic- 
tion of  appellant  upon  the  testimony  of  an 
accomplice  which  'tends'  to  show  that  appel- 
lant committed  the  offense  charged,  provided 
he  Is  corroborated  by  evidence  'tending*  to 
connect  the  defendant  with  the  offense.  So 
this  chaige,  condensed,  may  be  stated  to  an- 
nounce the  proposition  that.  If  an  accomplice 
detailed  evidence  which  'tends'  to  show  an 
accused  party  guilty,  it  Is  sufflcleot,  provided 
there  Is  corroboration  tending  to  connect  the 
defendant  with  the  offense  charged.  So  we 
have  In  the  place  of  evidence  which  must 
prove  beyond  a  reasonable  doubt  the  guilt  of 
the  accused  facts  from  two  sources,  one  le- 
ininy  discredited,  which  tends  to  show  guilt. 
This  is  not  legally  sufficient.  Facts  must  do 
more  than  'tend'  to  show  guilt.  They  must 
be  cogent  enough  to  overcome  tbe  presump* 
tlon  of  Innocence  and  reasonable  donbt. 
There  may  be  quite  a  mass  of  testimony 
which  would  tend  to  show  guilt;  but,  even 
in  a  case  of  circumstantial  evidence,  these 
facts  must  be  of  snfficlent  cogency  to  exclude 
every  reasonable  hypothesis  except  that  of 
guilt  Statements  of  an  accomplice  tending 
to  show  the  gnilt  of  an  accused,  aided  by 
facts  tiding  to  show  It  from  another  source, 
do  not  meet  the  requirements  of  tbe  law. 
This  charge  Is  without  precedent,  so  far  as 
we  have  been  enabled  to  ascertain,  and  for 
the  first  time  a  charge  of  this  sort  has  beat 


brought  to  tbe  attention  of  this  court"  This 
charge  was  excepted  to  at  the  time,  and  was 
also  assigned  as  error  In  the  motion  for  new 
trial.  We  think  the  court  erred  In  giving 
this  charge,  and  that  it  authorized  the  jury 
to  convict  if  the  testimony  of  the  accomplice 
"tended"  to  prove  appellant's  guilt  This  la 
not  the  law,  and  the  court  below  erred  In 
giving  this  change. 

There  are  quite  a  number  of  other  ques- 
tlona  raised  In  tbe  record.  We  do  not  deem 
them,  however,  of  sufficient  Importance  to  re- 
quire us  to  pass  upon  them.  Some  of  them 
are  not  likely  to  occur  upon  another  trial. 
We  are  not  prepared  to  say  that  the  argu- 
ment of  the  district  attorney  complained  of 
In  appellant's  bill  of  exceptions  would  au- 
thorize a  reversal  of  tbe  case.  However,  we 
would  remind  ptnsecutlng  officers  In  the  dis- 
cussion of  fsses  before  the  Jury  to  confine 
themselves  to  a  discussion  of  tbe  facts  of 
the  case.  Th^  fihould  never  attempt  to  state 
a  proposition  to  the  Jury  In  such  way  as  to 
leave  tbe  Inference  that  they  knew  a  fact 
that  might  be  damaging  to  a  defendant  or  a 
witness.  If  they  are  In  possession  of  a  fact 
whicb  would  be  Intimate  testimony,  this 
should  be  given  from  the  witness  stand,  and 
not  from  their  {dace  at  the  bar  as  an  ad- 
vocate. * 

For  the  errors  Indicated,  the  Judgment  li 
reversed,  and  the  cause  is  remanded. 


QABDRNAS  T.  8TATEL 

(Oonrt  of  Oriminal  Appeals  of  Taaa.  Jan.  26; 

SlO.) 

1.  Innicnnirr  and  Invobkatioii  (|  122*)— 
Complaint— Vae!  An  OE. 

Under  the  statute  providing  that  no  In- 
formation can  be  filed,  except  where  there  is  so 
affidavit  or  complaint  filed  on  wbidi  the  in- 
formation is  based,  a  complaint  cbarciDg  the 
unlawful  riding  on  a  train  of  tbe  "Q.,  H.  A  S. 
A.  Ry.  Co.,"  there  being  no  explanation  as  to 
tbe  meaning  of  the  letters,  did  not  support  an 
information  charging  that  the  train  was  on  tbe 
track  of  the  Galveston,  Harrisbnrg  &  San  An- 
tonio Railway  Company. 

[Ed.  Note.— For  other  eases,  see  Indictment 
and  Information,  Cent  Dig.  II  821-325:  Dee. 
Dig.  !  122.*] 

2.  Cbihinai.  Law  <i  '804*)— Btidbno- JlTDl- 

CIAI.  NOTICB—"ClXBK.*' 

The  eonrt  takes  judicial  notice  of  tlu  names- 
and  signatures  of  its  own  officers,  and  where  the 

officer's  signature  ia  followed  by  the  word 
"Clerk"  it  will  be  presumed  on  appeal  that  he- 
was  derit  of  the  court  in  which  the  case  was 
tried. 

[Ed.  Note.— For  other  eases,  see  Crimina> 
Law,  Gent  Dig.  I  TOO;  Dec.  tHg.  |  804.* 

For  other  definitions,  see  Words  and  Fbrases, 
vol.  2,  pp.  1224-1229.} 

3.  Cbiuinal  Law  (|  1144*)— AffbaI/— Pbe- 

SUKPTIONS. 

Where  tbe  ncord  showed  fliat  one  B.  was- 

the  county  judge  of  a  certain  county,  the  Court 
of  Criminal  Appeals  would  judicially  determine 
that  he  was  auOiorlzed  to  administer  oaths,  and 
it  would  be  presumed,  in  the  absence  of  any- 
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thing  to  the  contraiy,  that  mch  B.,  at  coantr 
judge,  took  the  complaint  in  the  case,  thona^ 
the  name  of  tlie  ootinty  was  omitted. 

[Bd.  Note.— For  other  cases,  aee  Criminal 
Law,  Cent  Dig.  S  3018;  Dec.  Dig.  «  1144.*] 

Appeal  from  Ft  Bend.  County  Court;  O. 
C.  Baker.  Jr.,  Judge. 

RaTmando  Cardenas  was  cwvicted  of  an 
offense,  and  appeals.  Berersed  and  raiand- 
ed. 

McCabe,  Darldson  St  Slyfleld,  for  appellant 
John  A.  Mobley,  A»t  Atty.  Gen.,  for  the 
State. 

McOORD,  J.  This  is  an  appeal  from  a 
conviction  for  nnlawfolly  riding  on  a  train, 
the  punishment  being  assessed  at  a  fine  of  $9. 

The  complaint  charged  that  appellant  did 
then  and  there  unlawfully  board  a  freight 
train  on  the  tk-ack  of  the  "G.,  H.  ft  S.  A.  By. 
Co.,"  which  was  thai  and  there,  etc.  The 
Information  charges  that  appellant  did  nn- 
lawfolly board  a  freight  train  on  the  track 
of  the  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Company.  AppeUant  filed  a 
motion  for  new  trial,  and  also  motion  In 
arrest  of  Judgment,  on  the  ground  that  there 
la  a  Tariance  between  the  complalot  and  In- 
formation, In  that  the  complaint  falls  to 
give  any  railway  company,  or  the  attempt 
of  the  state  In  the  complaint  to  set  out  the 
name  of  the  company  by  Initial  letters,  and 
there  being  no  allegation  In  the  complaint 
as  to  what  these  letters  meant  and  nothing 
In  the  Information  to  show  that  the  Initial 
letters  meant  the  Galveston,  Harrlsbarg  & 
San  Antonio  Railway  Company,  tbat  the 
flame  would  be  such  a  variance  as  would  not 
authorize  a  conviction  In  the  case.  Our  stat- 
ute provides  that  prosecutions  In  the  county 
court  may  be  bad  upon  information  filed 
by  the  county  attorney,  but  that  no  informa- 
tion can  be  filed,  except  where  there  is  an 
affidavit  or  complaint  filed,  upon  which  ihe 
information  shall  be  based.  If  the  informa- 
tion, ther^ore,  has  to  be  predicated  upon  a 
complaint  or  affidavit  if  there  should  arise 
a  variance  between  the  complaint  and  af- 
fidavit or  information,  It  would  be  fatal  to 
the  conviction;  and  there  being  no  auc- 
tion, either  In  the  complaint  or  Information, 
that  the  "O.,  H.  ft  S.  A.  Ry.  Co."  meant  the 
Galveston,  Harrlsburg  ft  San  Antonio  Rail- 
way Company,  we  hold  that  the  Initial  let- 
ters used  In  the  complaint  without  explana- 
tl(m,  do  not  support  an  information  cbarglug 
that  the  train  was  on  the  track  of  the  Gal- 
veston, Harrlsburg  &  San  Antonio  Railway 
Company.  The  Information  must  show  the 
complaint  as  to  all  descriptive  averments. 
For  the  error  Indicated*  the  judgment  wlU 
be  reversed. 

There  is  another  point  raised  In  the  record 
that  we  deem  necessary  to  notice.  The  com- 
plaint was  made  and  sworn  and  subscribed 
to  before  "G.  C.  Baker,  Jr.,  County  Judge 


  County,  Tdxas."    Hie  objection  is 

made  that  the  complaint  to  not  attested  by 
any  officer.  Tbo  record  in  the  case  shorn 
that  the  case  was  tried  before  G.  CL  Baka, 
Jr.,  county  Judge  of  Ft  Bend  conniy.  It  his 
been  held  that  the  court  will  take  Judicial 
notice  of  the  names  and  signatures  of  its 
own  facers,  and  wh^  the  office  and  sign- 
ture  is  followed  the  wmrd  "Cn^k"  ft 
will  be  presumed  on  appeal  that  be  was  cleric 
of  the  court  In  which  the  case  was  tried.  See 
MountJoy  t.  State,  78  Ind.  172,  and  Simon 

Stetter,  25  Kan.  155.  The  record  in  this 
case  showing  that  G.  C.  Baker,  Jr.,  was  the 
county  Judge  of  Ft.  Bend  county,  this  court 
would  Judicially  determine  that  be  was  au- 
thorized to  administer  oaths,  and  It  will  be 
presumed,  in  the  absence  <it  anything  to  the 
contrary,  that  G.  a  Baker,  Jr..  the  county 
Judge  of  Ft  BCTd  county,  was  the  person 
who  took  the  complaint  of  Scott  in  this  case. 

Far  the  error  above  indicated,  the  Judg- 
ment Is  reversed,  and  the  cause  to  ranended. 


WILLIAMS  r.  STATig. 


(Court  of  Criminal 


10.) 


lO.  Texas.  Jan.  28^ 


1.  FoaaKBT    a  48*)— TbIAIi— iHRSDOnOHS- 
InsnTTMINT  AlTECimO  "FaOFEBTT." 

An  instruction,  Id  a  prosecution  for  for^ 
ger;,  that  "the  Instroment  most  be  such,  if  tnie. 
as  would  have  created,  Incnaaed,  dfoiinidied. 
discharged,  or  defeated  uiy  pecuniary  oUigatioa, 
or  that  would  have  tranntirred  or  affected  anr 
property  or  any  money  whatever,"  is  not  er- 
roneous becanae  of  the  use  of  the  wotd  "mon- 
ey," though  the  statnte  uses  only  the  word 
"property,*  as  "property"  Indndes  ''money." 

[Ed.  Note.— For  other  cases,  see  Forgery,  Cent 
Dfg.  K  124-128;  Dec  mgTi  48.* 

For  other  definitions,  see  Words  and  Phraaes, 
VOL  6,  pp.  6893-^728;  vol.  S,  pp.  7768-.777a] 

2.  CBUimAi,  Law  (|  784*)— TaiAir-IirBiHio- 
HON  OH  CnouiarTAiiTiAi.  Bvidkitok. 

The  court  is  not  leqnlied  to  duun  on  dr- 
cumatantial  evidence,  unless  the  testimony  it 

wholly  clrcumBtantial. 

[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  |  1888 ;  Deo.  Dig.  |  784.*] 

3.  CanniTAi.  Law  ({  ^4*)— Tauii— Imacc- 

TION  ON  ClBOUlIBIAIVTIAI.  SVIDUTCI. 

Where  the  act  oonatituling  tlie  oime  is 
proved  by  direct  evidence,  the  court  is  not  re- 
quired to  instruct  on  circumstantial  evidence, 
because  the  Intent  with  wl^cfa  tb.e  act  was  done 
is  proved  by  drcnmstanoeB. 

[Bd.  Note. — For  other  cases,  see  Criminal 
Law.  Cent.  Dig.  jj  1883;  Dec.  Dig.  |  784.«J 

4.  Cbiuirai.  Law  Q  784*)— TuAi^Isnscc- 

TION  on  CnCUHSTANTZAX.  BVZDXHOE. 

Where  the  only  question  to  be  determined 
by  the  Juiy  is  intent,  the  court  is  not  reQolred 
to  charge  on  clicamstantial  evidence. 

[Ei.  Note.— For  other  cases,  see  Criminal 
La.w,  Cent  Dig.  1 18S3 ;  Dec  Dig.  |  784.*] 

Appeal  from  District  Court  Bosque  Conn* 
ty;  O.  L.  Lockett  Judga 

C.  P.  Williams  was  convicted  of  passing  a 
forged  Instrument  and  appeals.  Affirmed. 
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J(din  A.  HoUe7>  Aast  Attr<  Gen.,  for  the 
State. 

McOOBD,  J.  This  l8  an  appeal  from  a 
conviction  for  passing  as  true  a  fon;ed  In- 
Btmment,  the  punishment  being  assMsed  at 
two  years  In  the  penitentiary. 

The  Indictment  contained  but  one  count. 
The  facts  show  that  Mr&  M.  L.  Beeder  lived 
in  Bosque  county,  at  a  town  called  Clifton, 
and  that  the  appellant,  C  P.  Williams,  se- 
cured a  check  from  her  for  (5.  For  what 
purpose  the  record  does  not  disclose,  bat  on 
July  31,  1909,  she  gave  to  appellant,  on  the 
Clifton  State  Bank,  and  payable  to  the  order 
of  appellant,  a  check  for  $3.  This  check  was 
raised  from  $5  to  $25,  and  was  changed  so 
as  to  read  "payable  to  the  order  of  C.  R. 
Williamson."  This  check  was  transferred  to 
Jodie  Orlmland,  who  was  In  the  drug  busi- 
ness In  the  town  of  Clifton,  by  the  defend- 
ant, and  he  (defendant)  indorsed  the  check  at 
the  time,  and  claimed  that  Mrs.  Reeder  had 
given  it  to  him,  and  he  (Grlmland)  after- 
wards presented  the  check  to  the  bank.  At 
the  time  the  witness  bought  this  check  from 
Williams,  he  paid  Williams  (10  In  money 
and  gave  him  a  check  for  $11.60,  and  credited 
Williams'  account  at  the  drug  store  for  $3.40, 
making  $25.  Appellant  claimed  on  the  trial 
of  the  case  that  he  had  purchased  this  check 
for  $25  from  a  man  who  gave  his  name  as 
Williamson;  that  he  traded  him  a  gun  and 
some  other  things,  and  gave  him  $5  in  addi- 
tion, for  the  check ;  that  he  had  never  seen 
that  man  before  or  since. 

The  court  gave  a  very  full  charge,  and  at 
the  request  of  appellant  gave  the  following: 
"You  are  instructed  by  the  court  that,  even 
though  you  find  that  the  $25  check  offered  In 
evidence  was  a  forgery,  still  you  cannot  con- 
vict defendant  for  passing  It,  imless  you  find 
that  he  forged  it,  or  knew  at  the  time  be 
passed  it  that  It  was  a  forgery ;  and  If  you 
have  a  reasonable  doubt  of  these  facts  you 
should  find  defendant  not  guilty,  even  though 
you  believe  that  be  did  pass  It."  In  the  main 
charge  the  court  charged  the  jury  that  If 
the  jury  found  or  believed,  or  had  a  reason- 
able doubt  whether,  defendant  bought  said 
check  from  one  C.  R.  Williamson,  and  after- 
wards passed  the  same  to  Jodie  Grlmland, 
and  that  at  the  time  he  passed  the  same  said 
cbedc  or  written  instrument  was  forged,  as 
above  defined,  or  that  he  did  not  pass  the 
same  with  the  intent  to  Injure  or  defraodt 
they  would  acquit  the  defendant. 

Appellant  filed  a  motion  for  new  ^lal  on 
the  ground  that  the  verdict  was  contrary  to 
the  law  and  the  evidence;  that  the  trial 
court  erred  In  the  second  paragraph  of  his 
charge  to  the  jury,  In  that  the  court  charged 
ttiat  the  written  instrument  most  be  such  an 
Instrument,  if  true,  as  wonld  have  created, 
tniCTpea'w^i  diminished,  discharged,  or  defeat- 


ed any  pecuniary  obligation,  or  fliat  wonld 
tiave  transferred  or  affected  any  property  or 
any  money  whatever;  that  the  error  of  the 
court's  charge  consisted  In  using  the  word 
"mon^,"  when  the  statute  did  not  use  that 
word.  It  Is  true  the  statute  uses  the  words 
"affect  any  property";  but  we  cannot  say, 
because  the  court  used  the  word  "money," 
that  that  gave  to  the  olC^ise  of  forgery  an 
enlarged  meaning.  Property  would  certainly 
indude  moQ^. 

It  Is  claimed  the  court's  charge  Is  upon 
the  weight  of  the  testimony.  It  Is  not  point* 
ed  out  In  the  motion  for  a  new  trial  how  the 
court's  chai^  was  a  charge  upon  the  weight 
of  the  testimony.  » 

Tte  first  ground  In  the  motion  for  new 
trial  states  that  the  court  below  erred  In  not 
charging  on  clrciunstantlal  testlmonyt  as 
the  case  involved  ctrcamstantlal  teatlmony. 
As  the  law  has  besn  written  In  tUa  state, 
the  court  is  never  required  to  charge  upon 
circumstantial  testimony,  except  In  cases 
where  the  testimony  Is  wholly  circumstan- 
tial. In  this  case  the  testimony  was  not 
wholly  circumstantial.  Here  was  a  check 
that  was  delivered  to  appellant,  and  was 
Identified  as  the  check  delivered.  This  dieck 
was  directed  to  the  Clifton  State  Bank,  and 
It  may  be  said  that  the  forgery  was  provra 
other  than  circumstantially,  and  It  may  fur- 
ther be  said  that  passing  the  Instrument, 
Icnowing  the  Same  to  be  a  forgery,  was  prov- 
en by  circumstantial  evidence.  These  are 
questions,  however,  Involving  intent,  which  in 
law  Is  discoverable  by  the  acts  of  the  party, 
and  when  an  act  has  been  once  proved  in 
a  case  by  direct  and  pMltive  evidence,  be- 
cause the  Intent  with  which  the  act  is  done 
is  proven  by  drcumstances,  the  court  Is 
never  required  to  diarge  the  jury  that  the 
state  relies  upon  drcumstances  to  estat>llsh 
the  Intent  with  which  the  act  was  don&  A 
case  not  unlike  this  Is  the  case  of  Conway 
V.  State.  SS  Tex.  Cr.  B.  216,  108  8.  W.  1195. 
In  that  case  the  court  did  charge  on  circum- 
stantial evidence  and  In  this  case  it  was  held 
that,  while  it  was  not  prejudicial.  stUl  the 
facts  did  not  call  for  a  charge  upon  circom- 
stantlal  evidence.  One  of  the  most  cogent 
drcumstances  in  this  case  is  the  fact  that, 
after  this  check  was  raised  to  $25,  appellant, 
vrbea  he  went  to  the  drug  store  to  settle  his 
account,  indorsed  the  check.  We  cannot  see 
how,  in  this  case,  appellant  can  daim  that 
the  court  should  have  chained  on  circum- 
stantial evldaics;.  It  Is  true,  where  the  case 
rests  upon  circumstantial  evidence,  It  must 
be  given  in  charge,  and  It  may  be  stated  as 
a  general  rule  that,  where  the  only  question 
to  be  determined  by  the  jury  is  Intent,  the 
court  Is  not  required  to  charge  on  circum- 
stantial evidence.  Flagg  v.  State,  SI  Tex. 
Or.  B.  602,  103  S.  W.  855. 

Finding  no  error  la  the  record,  thtt  Jodg^ 
ment  la  affirmed. 
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NEWMAN  T.  STATE. 

(Cbnrt  of  Criminal  Appeaii  of  Tezai.  Jan.  12, 
1810.   On  Motion  for  Heheariag, 
Feb.  9,  1910.) 

1.  PHTSIOIAHa  AND  SuKGEONB  (|  6*)— REGU- 
LATION—LlOEHSI  TO  Practice  —  Statutes 
— "Pbacticimo  Mbdioike." 

A  party  who  advertised  in  a  local  news- 
paper tnat  he  was  a  massear  doctor  located  at 
a  certain  jdace,  and  that  he  could  heal  all  dis- 
eases, and  who  treated  many  person  who  came 
to  him  afflicted  with  Tarioas  ailments,  for  which 
he  received  compensation,  was  "practldog  medi- 
cine," within  the  meanioff  of  Acts  80th  heg. 
1907.  pp.  224-22S,  c.  123.  forbidding  the  prac- 
ticing of  medicine  without  a  license,  and  declar- 
ing, by  section  13.  that  any  person  shall  be  re- 
garded as  "practicing  medicine"  who  shall  pub- 
licly profess  to  be  a  physician  or  surgeon,  and 
treat  or  offers  to  treat  any  disease  or  disorder, 
mental,  or  physical,  or  any  physical  deformity 
or  injury,  by  any  system  or  method,  or  to  ef- 
fect cures  thereof,  and  receive  compensation 
therefor,  and  hence  was  required  to  have  a  li- 
cense, although  he  prescribed  and  used  no  drugs, 
but  only  massage  treatment 

[Ed.  Note. — For  other  cases,  see  Physicians 
and  Sni^eons,  Cent  Dig.  |  6;  Dec.  Dig.  f  6.* 

For  other  definitions,  see  Words  and  Phrases, 
ToL  6,  pp.  6188-Mdl;  toL  8,  ^  7758.] 

Ob  Motion  for  Bebearing. 

2.  iNDIOmifT  AND  INTOUIATION  (t  111^— 

Requisities  and  SumciENor— Neoatitino 

ExcKpnoNa  IN  Statute. 

In  a  prosecution  for  violation  of  Acts  SOth 
Leg.  1907.  pp.  224-228,  c.  123,  forbidding  the 
practice  of  medicine  without  registering  and  fil- 
ing for  record  the  certificate  required,  the  com- 
plaint and  information  need  not  negative  the 
exceptions  in  the  act,  where  they  are  not  con- 
tained in  the  enacting  clause,  wliich  defines  the 
offense,  since  the  prosecution  la  not  required  to 
anticipate  defenses  arising  mider  the  act 

[Ed.  Note.— For  otiier  eases,  see  Indictment 
and  Information,  Cent  D^.  H  29&-29S;  Dec 
Dig.  I  111.*] 

Appeid  from  Kendall  Gouaty  cbnrt;  H. 
Tbels,  Judge. 

J.  M.  Newman  was  convicted  of  practfclng 
medicine  without  a  Ucenae,  and  appeals.  Af- 
firmed. 

W.  F.  Hays,  for  appellant  F.  J.  McOord, 
AsBt.  Atty.  Gen.,  for  the  State. 


RAMSEY,  J.  Ai^ellant  was  cbarged  In 
the  county  court  of  Kendall  county  with  un- 
lawfully engaging  In  the  practice  of  medi- 
cine without  having  first  registered  and  filed 
for  record  the  certificate  required  by  law. 
A  Jury  was  waived,  and  the  case  submitted 
to  the  court,  and  as  result  of  the  trial  a]i- 
pellant  was  fined  the  sum  of  $50,  and  con- 
demned to  suffer  conflnemeDt  In  the  county 
Jail  for  one  hour. 

1.  There  are  two  questions  raised  In  the 
appeal.  One  was  that  the  complaint  and  in- 
formation are  insufficleut,  In  that  they  do 
not  negative  the  exceptions  set  forth  In  sec- 
tl(m  10  of  the  act  In  question.  This  was  not 
necessary.  It  Is  only  necessary  to  negative 
exceptions  where  they  are  contained  In  the 


enacting  clause,  which  defines  the  offense. 
It  is  not  required  to  anticipate  defenses  aris- 
ing under  a  general  act,  and  negative  them. 

2:  The  other  question  relates  to  the  soffl- 
ciency  of  the  evidence  to  sustain  the  convic- 
tion, and  involves  a  construction  of  Acts  30tb 
Leg.  Tfp.  224  to  223,  inclusive,  c.  123.  The 
evidence  shows  that  some  time  in  1908  ap- 
pellant Inserted  In  the  local  paper  at  Boent 
the  following  advertisement: 

Prof.  J.  M.  Newman 
THE  MASSEUR  DOCTOR 

Has  Located  in  Boeme  at  the  Boeme  Hold 

Room  No.  21  Upstairs 

He  Is  the  doctor  that  cures  Consumption,  Ap- 
pendicitis, as  well  as  mil  other  diseases.  Nov 
u  your  time  to  be  healed,  Oome  and  see  lum 
while  he  is  here. 

Soon  thereafter  he  undertook  to  treat  a 
number  of  persons  for  sundry  ailments,  to- 
cludlng  warts,  fever,  kidney  diseases,  and 
stammering.  Testifying  In  his  own  behalf, 
appellant  stated  he  was  a  doctor  and  a  great 
one;  that  he  could  cure  the  diseases  that  the 
M.  D.'s  could  cure,  and  the  diseases  that  tbey 
could  not  cure;  that  he  had  treated  and  cur- 
ed various  patients  of  various  aliments,  and 
received  pay  for  his  services  In  so  doln?; 
that  he  never  used  or  prescribed  medidue  in 
treating  his  patients;  that  be  only  used  the 
massage  treatment;  that  he  only  rubbed  pa- 
tients for  their  allmeuts,  and  at  do  time 
[ffetended  to  be  a  physician  or  sui^eon;  that 
he  did  not  practice  medicine,  but  was  oppos- 
ed to  the  use  of  any  medicine  to  effect  cures. 
It  was  shown  by  the  clerk  that  he  had  filed 
no  license  or  authority  to  practice  medicine. 

In  the  recent  case  of  Ex  parte  Collins,  121 
S.  W.  601,  we  had  occasion  to  consider  the 
act  in  question.  We  there  held  that  the  word 
"medicine,"  as  used  In  the  Oonstltutitni,  em- 
braced the  art  of  healing,  by  whatever  sden- 
tlflc  or  supposedly  scientific  method,  the  art 
of  preventing,  curing,  or  alleviating  diseases, 
and  remedying  as  far  as  possible  results  of 
vlol^ce  and  accident,  and  that  it  was  broad 
enough  to  include  any  method  that  was  sup- 
posed to  possess  curative  power,  and  author- 
ized the  passage  of  the  act  In  question  re- 
quiring physicians  and  surgeons,  including 
osteopaths,  to  obtain  a  license  before  euga^ 
Ing  in  the  practice  of  their  profession.  Sec- 
tion 13  of  the  act  in  question  provides  that 
"any  person  shall  be  regarded  as  practicii^ 
medicine  within  the  meaning  of  tills  act  (1) 
who  shall  publicly  profess  to  be  a  physician 
or  surgeon  and  shall  treat,  or  offer  to  treat 
any  disease  or  disorder,  mental  or  physical, 
or  any  physical  deformity  or  Injury,  by  any 
system  or  method,  or  to  effect  cores  thereof; 

or  who  shall  treat  or  offer  to  treat  any 
disease  or  disorder,  mental  or  physical,  or 
any  physical  deformity  or  injury  by  any  sys- 
tem or  mettiod  or  to  effect  cures  thereof  and 
charge  therefor,  directly  or  indirectly,  money 
or  other  compensation."  Section  10  of  the  act 
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IwoTldee  tbat  nothing  In  it  shall  be  constrned 
•o  as  to  discriminate  against  any  particular 
school  or  EQnstem  of  me<Ucal  practice,  and 
that  the  act  shall  not  apply  to  dentists  legal- 
ly qoallfled  and  registered  nnder  the  laws  ot 
this  state,  who  ctmflne  tb^  practice  strict- 
ly to  dsntlstry;  nor  to  nurses,  who  practice 
only  mindng;  nor  to  maBsenra,  in  their  par- 
ticular q>here  of  labor,  who  pnbllcly  repre- 
■ent  thonselTes  as  such.  A  fair  analysis  of 
section  13  classifies  the  practitioner  who 
shall  be  subject  and  amenable  to  the  law. 
First,  it  Includes  any  one  who  shall  publicly 
profess  to  be  a  physician,  and  claim  to  effect 
cures  by  any  system  or  method;  and,  second, 
those  who  shall  treat  or  offer  to  treat  any 
disease  by  any  system  or  method,  or  to  ef- 
fect cores  thereof,  and  charge  flterefor.  Evi- 
dently die  words  "aystem  or  mettiod**  mn 
Intended  to  be  wide  enough  In  thdr  scope 
to  reach  any  and  every  siAool  of  medicine, 
whether  based  on  the  adndnlstratton  of  i^Ils. 
potions,  or  pellets,  or  the  modem — as  many 
persons  beltere,  excellent — intern  of  osteop- 
mtbs  or  massage.  The  history  of  l^ldatlon 
upon  thla  subject  In  this  state  diows  that 
beretofm  the  Legislature,  In  dealing  with 
the  practice  of  medicine^  had  attempted  to 
classic  the  different  branches,  and  proTlde 
for  boards  for  tiie  different  schools.  Evi- 
dently the  Ineffectiveness  of  these  laws  was 
brought  to  pnbllc  attention,  because  it  Is  cer^ 
tain  that  the  Thirtieth  Legislature,  with  a 
▼Jew  of  (dosing  every  avenue  of  escape  tm 
technical  grounds,  and  for  the  protectitm  of 
ttae  public  health,  as  well  as  Individual  dti- 
■ens,  against  the  quack  faker  and  charlatan, 
undertook  to  provide  that  any  person  shall  be 
regarded  as  a  jnactitloner  of  medicine  wlu> 
professed  for  pay  to  cure  any  kind  of  dis- 
order or  Injury  by  any  system  or  by  any 
method. 

The  first  statement  in  the  advertisement 
put  out  1^  appellant  charactralzes  him  as  a 
masseur  doctor.  He  advertised  himself  to 
be  the  doctor,  and  to  cure  consumption,  ap- 
pendidds,  as  well  as  all  other  diseases,  and 
warns  the  public  that  "now  Is  your  tiine*to 
be  healed.'*  Pursuant  to  his  hivitatlon,  ma- 
ny peoide  did  call  to  see  him.  to  be  healed 
of  their  troubles.  Oan  It  be  said  that  this 
man  was  not  holding  himself  out  as  a  physi- 
cian, as  one  who  tr^ted  and  cured  diseases? 
Can  It  be  said  that  he  did  not  in  the  sense 
that  the  Legislature  understood  this  term 
and  method  or  system  of  treatment,  know  he 
Is  not  exempt  on  the  mere  ground  that  he 
does  not  use  drugs  and  medicines  or  surgical 
instrumfflits?  In  the  case  of  People  t.  AI- 
cutt,  IBO  N.  Y.  517.  81  N.  EX  1171,  in  treating 
a  somewhat  similar  statute,  it  is  said  "that 
to  confine  the  definition  of  the  words  'prac- 
tice medicine'  to  the  mere  administration  of 
drugs,  or  the  use  of  surgical  instruments, 
would  be  to  eliminate  the  cornerstone  of 
successful  medical  practice,  namely,  the  dlag^ 
nosls.  It  would  role  out  of  the  professlfn 


those  great  physicians  whose  wort  was  con- 
fined to  consultation — the  diagnostician,  who 
leaves  to  otlwrs  the  details  of  practice.  Sec- 
tion 146  of  the  pobUc  health  law  [Laws  1883, 
c.  661.  as  amended  by-  Laws  1901.  c.  646]  pro- 
Tides  that  persons  desiring  to  practice  must 
pass  a  regent's  examination,  made  up  of  suit- 
able questions  for  thorough  examination  in 
anatomy,  physiology,  hygiene,  chemistry,  snr- 
gery,  obstetrics,  pathology,  diagnosis,  and 
tha«peuticB,  including  practice  and  materia 
medica  (and  here  we  may  say  that  this  sec- 
tion corresponds  with  section  9  of  our  law). 
Diagnosis  wouldf  therefore,  seem  to  be  an  in- 
tegral part  of  both  the  study  and  practice  of 
medicine,  so  recognized  by  the  law  as  well  as 
common  sense.  The  correct  determination  of 
what  the  trouble  is  must  be  the  first  step  tor 
the  cure  thereof.  *  *  *  it  may  be  diffi- 
cult by  a  precise  definition  to  draw  the  line 
between  where  nursing  ends  and  the  practice 
of  medicine  begins,  and  the  court  should  not 
attempt.  In  construing  this  statute,  to  lay 
down  in  any  case  a  hard  and  fast  role  on  ttie 
subject"  The  court  farther  si^s:  "We  are 
of  opinion,  from  the  general  current  of  the 
authorities  throughout  the  country,  and  from 
examination  of  the  history  and  growth 
OUT  public  healtii  statutes,  that  we  lOtoold  not 
apply  the  rule  as  laid  down  in  Smith  t.  Lane, 
24  Hun  [N.  Y.]  682.  When  we  find,  as  in  this 
case,  a  defendant  holding  himself  out  by  sign 
and  card  as  a  doctor  with  office  hours,  who 
talks  of  his  patients  and  gives  treatments, 
who  makes  a  diagnosis  and  prescribei  diet, 
conduct,  and  ronedles,  rimple  thcugh  they 
may  be,  and  who  asserts  the  power  to  cure 
all  diseases  that  any  physician  can  cure  with- 
out drugs,  and  also  diseases  that  they  can- 
not cure  with  drogSy  and  who  takes  payment 
for  consultation,  wherein  Uiore  was  an  ex- 
aminatl(m  and  a  detormbntlon  of  the  trou- 
ble—tiiat  Ist  a  diagnosis— as  well  as  ix^ment 
for  snbseqnent  treatment  even  if  no  drugs 
are  administered,  we  must  hold  that  he 
comes  within  the  purview  of  the  statute  pro- 
hlMtlng  the  practice  of  medldne  without  be- 
ing lawfully  authorized  and  roistered." 

We  think  what  we  have  said  suffidently 
disposes  of  the  casa  The  aroelbuft  was  un- 
dooMedly  guilty  mider  all  the  proo^  and  the 
mattm  urged  as  a  basts  tar  rerersal  are^  as 
we  bellsve,  witliont  merit 

The  Judgment  is  affirmed. 

SfcCOBD,       not  sitting. 

On  Motl<ai  for  Beheerlug. 

BAMSBY,  J.  In  this  case  the  appellant 
has  filed  a  motion  for  rehearing,  in  which 
the  correctness  of  the  court's  opinion  as  to 
the  suffldency  of  the  information  Is  attacked 
on  the  ground  that  the  exceptions  in  the  act 
deflnlDg  the  offense  are  not  negatived,  and 
in  said  motion  we  are  dted  to  the  case  of 
Salter  v.  State,  44  Tex.  Cr.  B.  D91,  73  S. 
W.  896,  and  the  contentlfm  is  earnestly  mads 
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that  tbe  opliiI<»i  twreln  It  In  conflict  with 
tlM  declfll<»i  of  that  caMs.  Onr  oidnloii  la, 
bowem,  that  there  li  no  ccmfllct  In  the  two 
cases. 

Gonnsel,  as  we  think,  seons  to  hare  ot«v 
looked  a  fact  tonchlog  the-  law  considered 
In  the  Salter  Case.  By  reference  to  Acts 
27th  Leg.  p.  12,  c.  12,  It  will  be  seen  that 
section  8  of  that  act  defines  tbe  offense  lor 
Which  Salter  was  prosecnted.  That  section 
Is  as  follows:  "From  and  after  the  passage 
of  this  ameDdmoit  It  shall  be  unlawful  for 
any  person  to  practice  medicine,  sorgery  or 
obstetrics  in  ttiis  state  except:  First,  all 
those  who  were  practicing  medicine  in  Texas 
prior  to  January  1,  1889^  Second,  all  those 
who  began  the  practice  of  medldne  in  this 
state  after  the  above  date  who  haTe  complied 
with  the  laws  of  this  state  regulating  the 
practice  of  medicine  in  force  prior  to  the 
passage  of  this  act:  Prorlded,  that  titoee 
who  had  diplomas  recorded  since  January, 
1881,  shall  present  to  the  State  Board  of 
Medical  EzamlnerB  her^  provided  for  satis- 
factory evidence  that  their  dlplcnnas  were  is- 
sued by  bona  fide  medical  colleges  of  respecta- 
ble standing,  receive  a  certificate  from  said 
boards,  which  shall  be  recorded  as  herein 
provided  for,  and  provided  that  no  fees  shall 
be  required  for  the  issuing  of  such  certlfl- 
cates.  Third,  all  persons  who  shall  hereaft- 
er receive  certiflcates  from  the  Board  of 
Medical  Bxaminers  of  this  state  as  above 
provided  for,  and  who  shall  also  In  all  other 
respects  have  compiled  with  the  provisions 
of  this  act  Fourth,  and  provided,  that  all 
persons  who  may  change  their  residence  to 
the  state  of  Texas,  on  filing  a  true  copy 
of  a  license  granted  by  the  board  oi  medical 
examiners  of  another  state  or  territory,  certi- 
fied by  the  affidavits  of  tbe  president  and 
secretary  of  said  board,  with  satisfactory 
proof  of  the  genuineness  of  tbe  same,  and 
showing  that  the  standard  of  requirements  of 
the  medical  laws  of  said  state  or  territory 
and  that  adopted  by  said  board  of  medical 
examiners  are  equal  to  that  provided  for  In 
this  act ;  and  who,  on  paynmt  of  the  usual 
fee  of  fifteen  dollars,  may  be  roistered  and 
receive  a' license  from  the  Board  of  Medical 
Bxaminers  of  Texas  to  practice  In  this  state, 
Fifth,  and  provided  further,  that  all  persons 
who  desire  to  hereafter  begin  the  practice  of 
midwifery  in  this  state,  and  charge  for  their 
services,  shall  make  application  to  the  medi- 
cal examining  boards,  said  application  to 
accompanied  with  tbe  fee  of  five  dollara  as 
h^eln  provided,  and  when  the  said  medical 
examining  boards  may  admit  to  examination 
such  applicant,  and  after  passing  a  satis- 
factory »amlnatlon  In  this  special  brancih, 
will  be  granted  a  license  to  practice  mld- 
wifezy  in  the  state  of  Texas:  Provided,  this 
shall  not  apply  to  those  who  do  not  follow 
midwifery  as  a  pnrfesslon,  and  who  do  not 
advertise  themselves  as  midwlvea,  or  hold 


themselves  out  to  the  pnUic  u  pnetid>c 
the  profession  of  midwifery." 

The  holding  In  the  Salter  Gaae,  snpra,  Ii 
rectly  In  line  vrlth  the  statonent  in  tbe  orig- 
inal opinion  to  the  effect  that  Mt  is  oni; 
necessary  to  negative  exceptions  where  dK? 
are  crattalned  in  the  enacting  dame  vhkh 
defines  the  otteiaae."  We  think  this  mar  lie 
stated  to  be  the  nfle  of  pleading  on  this  qoc*- 
tl<Ht:  "Where  an  <dlense  is  created  hy  itat- 
nte,  and  there  is  an  exertion  In  tbe  cnia-  j 
Ing  clause,  the  Indlctmoit  most  negative  tbe 
exception."    State  v.  Duke,  42  Tex.  tiS:  i 
Tonng  v.  State,  42  Tex.  404;  Summerlbi  t.  | 
State,  3  Tex.  App.  446;  Bice  t.  State;  37  I 
Tex.  Cr.  R.  37,  88  8.  W.  SOL   This  la  plsced 
on  the  ground  that  such  exertions  are  es- 
sentially descriptive  of  the  otteaa^    In  tbe 
c&se  at  bar  tbe  matters  relied  on  are  pmc- 
ly  defensive,  and  are  contained  in  a  dllfe- 
ent  sectloiL  of  the  law  than  that  which  de- 
fines the  offense.    B(aa»  of  the  authoriti'^  i 
have  gone  to  the  extoit  of  holding  tliat  al- 
though negative  averments  may  be  In  ibs 
enacting  dausi^  still  If  they  are  not  esat- 
tlally  descriptive  of  the  offense,  they  ned 
not  be  set  out  In  the  Indictment.   MoE^f  r.  j 
State,  18  Tex.  App.  311;  Hodges  v.  State 
44  Tax.  Cr.  B.  444,  72  S.  W.  179 ;  Wllkeraco 
V.  State,  4A  Tex.  Cr.  B.  456,  72  S.  W.  85>j: 
Osbom  r.  State,  72  S.  W.  682 ;  Hanklas  v. 
State,  72  S.  W.  ISL 

Tbe  other  matters  raised  in  the  moci^s 
frere  thorou^ly  considered  on  tbe  orl^s:'. 
appeal,  and  need  not  be  further  noticed. 

Believing  that  the  dlqposltloa  made  of  tbe 
case  Is  correct,  the  motion  for  rtitearing  wL. 
be  refused. 

McCORD,  J.,  not  sitting. 


KBLLOOO  T.  STATXL 
(Oimrt  of  Criminal  A^j^     ^Vzas.   Jan.  SG. 

Gbikiitai.  Law  (J  7S1*)  —  Tbux  —  Ihbmcc^ 

TIONS— ASSTTIEFTION  Or  FACTS. 

In  a  criminal  prosecution,  it  is  improper  tct 
th%  judge,  in  charsiDg  the  jury,  to  assunte  thsl 
any  fact  has  been  proved  against  the  defendaat 
however  strong  the  evidence  may  be ;  and  in  i 

{>roBecution  for  practicing  medicine  witlkoot  > 
Icense,  where  the  evidence  was  conflicting  u  u 
what  connty  defnidant  was  a  resideat  of.  it  wu 
error  for  the  court,  on  tlM  request  «f  tlie  jar* 
for  a  statement  as  to  what  constitnted  a  rK^:- 
dent  of  a  county,  to  diaige  that  the  nQCoctn- 
dicted  testimony  in  the  case  showed  him  to  be  i 
lesideDt  of  B.  county. 

[Ed.  Note.— For  other  cases,  see  CrimiBL 
Law,  Cent  Dig.  f  1764 ;  Dec.  Dig.  i  761.*] 

Appeal  from  Bell  County  Coort;  W.  S 
Shlpp,  Judge. 

S.  Kelloix  was  convicted  of  inctlcfaig  nwd- 
Idne  without  a  licensei  and  annals.  Bera* 
ed  and  remanded. 

John  A.  MoUey,  Aaat  Attj.  Qea^  for  tbe 

State. 
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BAM9SIY,  J.  Most  of  tbe  material  qiieB> 
tloiu  raised  od  this  appeal  bare  been  dedd- 
ed  fldverselr  to  aj^Ilant  in  tbe  casea  of  Bx 
parte  OoIIlnB,  121  S.  W.  601,  and  Newman  r. 
State  (recently  decided)  124  8.  W.  956. 

It  appears  from  the  evidence,  In  a  swieral 
way,  that  appellant  resided  in  Btil  county, 
and  was.  In  the  legal  sense  of  that  term,  a 
resident  of  such  coonty;  tliongh  the  evidence 
of  some  of  tbe  witnesses  leaves  tills  fact  in 
doiit>t.  Among  others,  T.  M.  Harris  teetlfled 
as  follows:  "I  saw  him  in  Kllleen  frequently, 
and  he  was  staying  there  while  be  gave  me 
the  treatments.  He  had  formerly  lived  over 
In  OoryeU  county,  and  my  Impression  Is  that 
his  family  was  staying  there,  and  that  he 
bad  moved  his  family  to  Ellleen  ^ce  last 
spring.  He  had  been  boarding  In  Kllleen  at 
Mr.  Sprott's  for  over  a  year,  and  his 
office  at  his  honse."  Another  witness,  W.  A. 
Stafford,  testified  as  follows:  "The  defend- 
ant bad  an  <^ce  at  the  residence  of  Hr. 
H.  Zi.  Sprotts,  In  Kllleen,  Bell  county,  Tex., 
at  the  time  be  gave  me  tbe  treatment,  and 
he  has  been  living  there  in  Kllleen  for  about 
one  year."  In  this  connection  It  should  be 
stated  that  appellant  was  charged  with  prac- 
ticing medicine  without  lic^se  during  May 
of  1909.  Another  witness,  Dr.  Wood,  testl* 
fled  that  be  bad  Imown  appellant  since  bef(Hre 
the  17th  day  of  May,  1909,  and  that  he  had 
been  llTlng  In  Bdl  county  for  abdut  two 
years. 

It  Is  made  to  appear  by  bill  of  exceptions 
that  after  tbe  case  bad  been  dosed,  and  aft- 
er  the  Jury  bad  received  tbe  Charge  of  tbe 
court,  and  lad  retired  from  the  courtroom, 
and  had  considered  of  tbdr  verdict  for  some 
time,  fbej  came  In  opn  court,  and  presented 
to  tlie  court  the  following  questl(m  in  writ- 
ing, to  vrlt:  '*Jndge  W.  S.  Shlpp:  We  would 
ask  the  law,  or  an  oplnltm,  on  what  It  takes 
to  constitnte  a  resident  of  a  county.  J.  B. 
SpaAs^  For^an."  To  which  question  the 
court  made  answer  la  writing,  and  dellTered 
the  same  to  the  Jury,  as  f<^lowB:  "The  uncon- 
tradicted 'testlnuHV  In  tibls  case  is  that  the 
defendant  in  this  case  was  and  is  a  dtlzen 
of  Bell  county,  Tex."  To  whldi  action  of  the 
court  appellant  then  and  tiiere  excepted  on 
the  ground  that  said  Instruction  was  on  the 
weight  of  the  evidence.  It  has  been  quite 
uniformly  held  that  it  Is  Improper  for  a 
Judge,  In  charging  the  Jury  in  a  criminal  case, 
to  assume  that  any  fact  has  been  proved 
against  the  defendant,  however  strong  the 
evidence  may  be.  Webb  v.  State,  8  Tex. 
App.  115;  Baker  v.  State,  6  Tei.  App.  344. 
It  is  said  that  it  Is  the  object  of  our  Oode, 
gathered  fn»n  every  provision  relating  to 
that  subject,  to  prohibit  the  Judge  from  ex- 
pressing any  opinion  as  to  the  weight  of  the 
testimony  or  the  credibility  of  the  witnesses. 
Kirk  r.  State,  35  Tex.  Cr.  R.  224,  32  S.  W. 
1046.   The  Jury  are  the  exclusive  Judges  of 


the  weight  of  evidence,  except  whea  It  is 
provided  by  law  that  a  certain  weight  or  ef- 
fect is  to  be  attached  to  a  certain  spedee  of 
evidence ;  and  a  Judge,  in  framing  bis  charge 
to  a  Jury,  should  not  undertake  to  advise 
them  or  Instruct  them  upon  the  weight  or  ef- 
fect of  the  evidence.  If  In  any  case  It  w^re 
proper  to  instruct  the  Jury  that  any  Issuable 
fact  was  shown  by  tbe  uncontradicted  evi- 
dence, we  think  In  this  case,  where  the  mat- 
ter was  not  placed  dearly  beyond  doubt,  that 
it  must  be  held  erroneous  and  reversible. 

We  deem  it  unnecessary  to  discuss  the 
many  other  questions  raised  in  the  case,  since 
most  of  them  are  fully  corared  by  tbe  recent 
cases  above  dted. 

For  the  error  pointed  oat,  the  Judgment  Is 
reversed,  and  the  cause  is  ronanded. 


WADEINS  r.  STATU 
(Oonrt  of  Gximiaal  AmMals  of  Texas.  Jan.  26k 

mo.) 

1.  iNDICTUKIfT  AND  iHFOSlUnOIt  (|  1S2*)— 

JoiHDKB  OB  OrrsNSBS— fiLscnoir. 

Counts  for  rape  and  Incest,  based  on  the 
same  tranuctlon,  could  be  Joined  In  the  indict- 
ment,  so  that  the  state  was  not  required  to  elect 
upon  which  count  it  would  proceed. 

[Ed.  Note^For  other  cases,  see  Indictment 
and  laformatlon,  Gent  IHg.  |  448;  Dec.  Dig. 
f  132.*]  *  •  . 

2.  Incest  (S  6*)— Pbbsons  Who  hat  Commit 

— iLixomuAra  Chiuj. 

The  crime  of  incest  may  be  committed  be- 
tween a  father  and  an  illegitimate  child. 

[Ed.  Note. — For  other  cases,  see  Incest,  Cent. 
Dig.  J  8;  Dec.  Dig.  J  fit*] 

3.  Incest  (i  13*)— Pbosecdtions— Admission 

or  EVIDENCI. 

In  a  prosecntlon  for  Incest  with  accused's 
Illegitimate  child,  evidence  was  admissible  that 
accused  claimed  prosecutrix,  who  was  bom  to  her 
mother  out  of  wedlock,  as  his  child  when  she 
was  an  Infant,  shortly  after  ber  mother's  death, 
and  took  ber  to  his  home  and  zeeognlMd  her  as 
bis  child. 

[Ed.  Note.— For  otlwr  eases,  see  Incest,  Dec. 
Dig.  1 13.'] 

4.  Cbiminal  Law  d  741*)— Tbiai.— Wbight 

or  Evidence. 

The  weight  of  the  evidence  Is  for  the  Jary. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  {  1713;  Dec  Dig.  {  741.*] 

5.  Cbtminai,  Law  (S  811*)— Iwstbuotions— 
Weight  or  Evidence. 

An  Instmction  as  to  the  effect  or  insuffi- 
ciency of  an  isolated  part  of  the  evidence  was 
properly  refused. 

[Ed.  Note.~For  other  cases,  see  Criminal 
Law,  Cent.  Dig.  »  1787.  1969-1972;  Dec  Dig. 
§  811.  •] 

6.  Gbdunax.  Law  ({  780*)  —  InOTsncnoKS  — 
WfiiGBT  or  Evidence  —  AssDHFnoN  or 
Facts— Truth  or  Evidence. 

In  a  prosecntlon  for  Incest  with  accused's 
illegitimate  child,  the  court  iastmeted  that  if 
the  Jury  was  satisfied  from  the  evidence  that 
prosecutrix  was  an  accomplice  to  the  Inter- 
course, or  had  a  reasonable  doubt  whether  or 
not  she  was,  they  conld  not  find  accused  guilty 
upon  her  testimony  aloofc  unless  it  bad  been  cor- 
roborated as  to  the  offense.    Beld,  that  the 
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«harge  wai  enoneom  for  permitting  a  coDvlctioD 
if  there  was  evidence  corroborating  the  prosecn- 
triz  abowing  tliat  accoaed  committed  the  of- 
fenie,  and  auo  for  not  diarglng  that  before  the 
Jury  coald  convict  on  the  testimony  of  proaeca- 
trix  they  must  Iwlieve  that  it  was  tzae  and 
•bowed  accnaed'e  gailt  aa  dialled. 

[Bd.  Note^For  other  caaea,  see  Criminal 
Uw^^Cent.  Dig.  H  18S&-1863;   Dee.  Dig.  { 

7.  CBmnf Ai.  Law  (||  COT,  780*)— Accou- 

PUCES. 

If  accased'B  Illegitimate  daughter  voluntari- 
•  iy  had  interconrae  mtb  him,  she  was  an  accom- 

Cto  the  <^me  of  inoeat,  and  the  jury  should 
been  so  Instructed. 
[Ed.  Note.— For  other  cases,  see  Criminal 
Law,  Cent  Dig.  H  lOOOi  1860-186S;  Dec.  Die. 
H  507,  780.*] 

Appeal  from  District  Court;  NaTtrro  Conn' 
ty;  B.  B.  Darlss,  Jndg& 

General  Wadklns  was  convicted  of  incest, 
and  be  appeals.  Bevrased,  and  remanded  for 
new  triaL 

EI  J.  Gibson,  for  appellant  F.  J.  McCord, 
Asst.  Atty.  Geo.,  for  tb%  State. 

BAMSET.  J.  By  Indictment  filed  In  the 
district  coart  of  Navarro  connty  ai^llant 
was  chaised  with  ttie  offmse  of  rape  commit* 
ted  npon  one  Blttle  Wadklns,  and.  In  a  sep- 
arate count,  that  appellant  had  carnal  Inters 
conrse  with  said  Blttle  Watkins,  she  belne 
then  and  ttiere  his  danebter.  Upon  a  trial 
had  in  said  conrt  on  the  12th  day  of  Ajnll, 
1900,  appellant  was  convicted  of  the  offoise 
of  Incest,  and  his  punishment  assessed  at 
confinement  in  the  penltoitlary  for  a  period 
of  five  years. 

For  the  most  part;  the  case  was  wdl  tried, 
and  tew  grounds  set  out  In  appellant's  nution 
for  a  new  trial,  or  matters  evidenced  bills 
of  exception,  require  attention.  We  tbink  the 
charge  of  the  conrt  on  the  subject  of  Incest, 
except  In  so  for  as  It  relates  to  the  matter  of 
accomplice  testimony,  when  taken  In  connec- 
tion with  spedal  cha^  Na  8,  glv«i  at  the 
request  of  counsel  for  aKiellant,  ftdriy  and 
well  presents  all  the  Issoes  arising  under  the 
erldence. 

X.  ObJectl<m  was  mads  on  the  trial  that 
Uie  court  erred  In  not  renniring  the  state  to 
«lect  as  to  the  count  In  the  indictment  on 
which  a  conrlctlon  would  be  soaght  The  re- 
fusal of  the  court  so  to  do  la  rested  on  the 
safe  ground  that  the  transaction  and  occur- 
rence with  referoKe  to  wblch  both  rape  and 
Incest  were  charged  occurred  at  the  same 
time  and  were  one  and  the  same  transaction. 
It  therefore  follows,  if  the  intercourse  was 
shown  and  It  was  Iqr  force,  it  would  be  rape. 
The  Intercourse  being  shown.  In  the  absence 
of  proof  of  force,  or  If  consent  were  diown, 
and  the  relationship  being  proven.  It  mnld  be 
Incest  Under  the  drcnmstancea  an  election 
was  not  required. 

2.  It  seems  mSl  settled  In  this  state  that 
the  crime  of  Incest  can  be  committed  between 
a  father  and  an  Ulegltlniate  child.   Clark  v. 


State.  30  Tex.  Cr.  B.  179,  45  8.  W.  576,  H 
St  Bep.  018;  2  UcClain,  Criminil  Uv, ) 
1120.   It  seems  also  to  be  weU  settled  bj  Ss 
authorities  that  it  is  competent  to  taaodsi 
as  proof  of  such  relationship,  w<*Tnt«d/»ni 
statements  of  tlie  defoidant   Am.  k  Izz 
Ency.  of  Law,  voL  le,  p.  140 ;  Uorgan  *-  Suie 
11  Ala.  288;  Bergen  v.  Peoide.  17  III 
65  Am.  Dec  672.  It  seems  also  to  be  t&e  lu 
that  relationship  between  the  parties  nay^ 
shown  by  reputation  (State  v.  BnlUngef.  'i 
Mo.  144;  Ewell  V.  State,  6  Te^  tTauL]>i 
26  Am.  Dec.  480),  .though  the  contru;  to 
view  has  beoi  held  In  A's^ami  ^Ite  t 
State,  123  Ala.  85,  26  South.  219. 

In  this  case  testimony  was  Intradnced  ^ 
the  state  to  the  effect  In  subsiBDC^  » 
when  the  complaining  par^,  Blttle  Wifi^ 
was  an  Infant  and  soon  aftw  Uie  detih  i 
ber  mother,  to  whom  she  was  bora  on  ' 
wedlock,  appellant  claimed  ha  as  bb  cr. 
child,  took  her  into  his  home,  and  ncopuie^ 
and  treated  her  as  sodi.  Some  proof  m  :-• 
troduced  by  the  state  of  intimate  r^ti:j 
between  appelant  and  tbe  mother  of  tt 
dilld,  roidering  It  ^bable  that  hi  tut  ciie 
was  his  child.  Bacognltton  of  hff  u  i> 
child  was  shown  practically  withoot  roc^ 
diction.  All  this  testimony  was  adiBte.>: 
In  proof  of  the  fiict  all^Eed.  Its  niS^i  i 
course,  was  a  qne^m  for  the  Jury,  ani  > 
any  other  evidence,  it  was  befbre  Otm ' ' 
their  consideration;  nor  was  appelant  "ti- 
tled to  Instructions  with  ref  a<aice  to  tbe  ef- 
fect or  nine  or  Insnffideney  itf  any  titu 
and  Isolated  part  of  this  evidence.  We  fi^ 
none  of  the  qnesti«i8  ralaed  on  tlie  ap^ 
tlira«fore^  will  entitle  aiv^ant  to  a  nnx^ 
of  the  case,  except  the  tbarge  of  fte 
on  the  subject     accomplice  testimoBT. 

8.  On  accomplice  testimony  the  coort  'is 
instructed  the  jury:  *'A  conviction  cubd:  be 
had  npon  the  testtmony  of  an  acconpBee.  o 
less  eorr(4K»ated  1^  other  erldettce  tcad!:? 
to  connect  the  defendant  witA  the  tiStmft^ 
mitted,  and  the  corroboratlm  Is  not  snfideat 
if  it  merely  diows  the  commission  of  the  of- 
fense. The  accomplice^  as  tbe  wnd  b  beR 
used,  means  any  one  connected  wltft  de 
crime  committed,  either  as  prtndpa]  offcDde 
as  an  accmnpUce;  as  an  accewxy.  or  oA» 
wise.  It  Includes  all  pctsom  who  iie  f*" 
nected  with  ttie  crime  by  an  unlawful  w- 
or  omission  on  their  part  transptrlaf  diber 
b^ore,  at  tte  time  o^  or  ttfter  the  cobb!*- 
slon  of  the  offoisei  Now,  If  yon  are 
fled  from  the  evidence  that  the  wttnev  B!^ 
tie  Wadklns  was  an  acoonqpUos  to  tte  act 
carnal  knowledge^  or  yoa  haT*  a  nsnaiV* 
Oovht  as  to  whether  tfw  waa  or  was  not  a 
accomplice  as  that  tann  Is  defined  la  Ott^ 
going  Inatroctions,  then  yoa  am  farOtf  - 
Btructed  that  you  cannot  find  tbe  defwaw- 
guilty  upon  her  testlmoay  alone,  unkai  j« 
are  sadsfled  that  Che  same  has  been  tomte- 
rated  by  otfaor  evldaice  tending  to  esti^ 
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ttxaX  tbe  defendant  did  In  fact  cominlt  the  of- 
fense." 

This  inatrnctlon  was  excepted  to  at  the  time 
by  proper  bill,  and  waa  also  made  a  ground 
of  tbe  motion  for  new  trial,  and  Its  accuracy 
questioned  for  tbe  following  reasons:  (1)  Be- 
cause said  charge  was  upon  tbe  weight  of  the 
evidence,  and,  in  effect,  Instructed  tbe  Jury 
to  find  the  defendant  guilty  If  tbe  testlmcmy 
of  tbe  prosecutrix,  Kittle  Wadklns,  was  cor- 
roborated by  other  evidence  tending  to  estab- 
lish that  tbe  defendant  conunltted  the  of- 
ienB&  (2)  Because  said  charge  only  defined 
an  accomplice  In  th(j  abstract;  whereas,  under 
the  fiicts  of  tbe  case,  the  court  should  hare 
told  the  Jury  In  express  words  that,  if  there 
was  an  offense  conmiltted,  Rlttie  Wadkins 
was  an  accomplice.  (3)  Because  the  court, 
In  said  charge,  assumed  that  a  carnal  act  was 
conunltted  between  prosecutrix  and  tbe  de- 
fendant (4)  Because  Bald  charge  left  It  to 
tbe  Jury  to  determine  whether  or  not  tbe 
prosecutrix,  Blttle  Wadkins,  was  an  accom- 
plice, when,  as  a  matter  of  fact,  the  evidence 
left  no  room  for  any  other  couduslou.  (5) 
Because  the  charge  of  the  court,  as  given, 
failed  to  Instruct  the  Jury  that  they  could  not 
convict  on  the  testimony  of  the  prosecutrix, 
Kittle  Wadkins,  although  they  believed  she 
told  tbe  truth,  and  that  the  testimony  made 
out  a  case  against  tbe  defendant,  unless  there 
was  other  evidence  besides  her  testimony  that 
connected  the  defendant  with  the  offense, 
which  was  believed  by  the  Jury  to  be  true. 
<6)  Because  said  charge  of  the  court  should 
taave  gone  furthw,  and  charged  on  the  char- 
acter of  corroboration  required,  viz.,  not  only 
the  commission  of  the  act  of  cariuil  inter- 
course, but  proof  of  defendant's  paternity. 

We  think  the  cba^  of  the  conrt  is  inaptly 
expressed,  and  la  inaccurate  in  several  par- 
ticulars. In  the  first  place,  It  Is  undeniably 
true  that  if  the  intercourse,  as  the  verdict  af- 
firms, was  voluntarily  entered  Into  by  Rlttie 
Wadkins,  she  was  in  law  an  accomplice,  and 
the  Jury  should  in  terms  have  been  so  in- 
structed. The  charge  was  also  erroneous  be- 
cause It  permitted  a  conviction  If  there  was 
other  evidence  tending  to  corroborate  Kittle 
Wadkins,  and  establishing  tbe  fact  that  ap- 
pellant had  conunltted  the  offense,  and  was 
further  Inaccurate  in  that  It  failed  to  In- 
struct the  Jury  that,  before  they  could  convict 
on  the  testimony  of  the  prosecuting  witness, 
Rlttie  Wadkins,  they  must  believe  that  her 
testimony  was  true,  and  that  it  showed  that 
appellant  was  gull^  of  the  offense  charged. 
The  inaccuracy  of  this  charge  has  been  point- 
ed out  In  very  many  cases  by  this  court, 
notably  in  the  cases  of  Oates  v.  State,  50  Tex. 
Cr.  R.  39,  95  S-  W.  105;  Fruger  v.  State,  56 
Tex.  Cr.  R.  393,  120  S.  W.  197;  Bell  v.  State, 
89  Tex.  Cr.  B.  677,  47  S.  W.  lOlO;  Jones  v. 
State.  44  Tex.  Cr.  R.  557,  72  S.  W.  845; 
Garlas  t.  State.  48  Tex.  Cr.  R.  449,  88  S.  W. 
345;  Hart  v.  State.  47  Tex.  Cr.  R.  156,  82  S. 


W.  602;  Crenshaw  t.  State,  48  Tex.  Cr.  S. 
77.  85  S.  W.  1147;  Washington  v.  State,  47 
Tex.  Cr.  B.  181,  82  8.  W.  653;  Barton  t. 
State.  40  Tex.  Cr.  B.  121,  90  S.  W.  877;  Dixon 
V.  State,  90  S.  W.  878;  Morawltz  v.  State,  49 
Tex.  Cr.  R.  366,  91  8.  W.  227;  Reagan  t. 
SUte,  49  Tex.  Cr.  R.  443,  93  3.  W.  733;  Oates 
V.  State,  48  Tex.  Cr.  R.  131,  86  S.  W.  769; 
Barrett  t.  State.  55  Tex.  Cr.  R.  182,  115  B. 
W.  1187;  Newman  v.  State.  69  Tex.  Cr.  B. 
273,  116  S.  W.  677;  Tate  v.  State^  65  Tex.  Cr. 
R.  897,  116  S.  W.  604. 

We  have  recently,  In  the  cases  of  King  v. 
State,  123  S.  W.  136.  and  Brown  v.  State  (not 
yet  officially  reported)  124  S.  W.  101,  com- 
mended and  approved  certain  charges  on  the 
law  of  accomplice  testimony,  and  in  the  more 
recent  case  of  Campbell  v.  State,  123  S.  W. 
583.  we  set  out  In  hsec  verba  an  approved 
charge  on  this  subject,  with  a  view  of  fur- 
nishing trial  courts  with  an  accnrate  InstnuN 
tlon  on  this  question. 

For  the  error  pointed  out,  the  judgment  of 
conviction  Is  set  aside,  and  the  cause  remand- 
ed for  another  trial. 

lIcCOBD,  J.,  not  Bittlnit 


BABBE3)  V.  STATD. 

(Court  of  CMmlnal  Appeals  of  Texas.   Nor.  & 
lOOa   On  Motion  for  Rehearing^ 
Jan.  26,  1910.) 

1.  WlTNESBBS  (I  268*)  —  CbOS8-B«ZA1CXNATIOII 

— WHOIX  or  ConVEKSATtON. 

In  a  prosecution  for  homicide,  where  de- 
fendant's wife  testified  that  prior  to  the  killing 
the  decedent  came  to  the  house,  where  she  was 
alone,  and  made  an  Indecent  proposal  to  her. 
of  which  she  told  her  husband  the  night  before 
the  homicide.  It  was  proper  on  cross-examina- 
tion to  ask  her  what  her  hneband  said  when 
she  told  him,  and  If  he  asked  any  quesUons, 
since,  under  the  statutes,  where  a  part  of  a  con- 
versation is  Introduced,  all  parts  that  illustrate 
or  explain  any  otiier  part  are  admissible. 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
Cent.  Dig.  I  933;  Dec.  Dig.  26a*] 

2.  HoHiciDC  (J  166*)  —  MonvB— BviDBNcr — 
Aduissibilitt. 

In  a  prosecution  for  homicide,  where  tlie 
wife  of  defendant  testified  that  prior  to  the 
UUing  decedent  came  to  the  house,  where  she 
was  alone,  and  made  an  Indecent  proposal  to 
her,  of  which  she  told  her  buabaud  the  night 
before  the  homicide,  the  testimony  of  defend- 
ant's son.  who  went  to  live  with  decedent  after 
the  time  of  the  claimed  Insult  to  Us  mother, 
that  his  mother  knew  he  was  to  stay  with  de- 
cedent, and  that  she  never  told  him  not  to  asso- 
ciate with  decedent,  or  made  any  objection  to 
his  association  with  him.  was  admissible  as 
tending  to  discredit  the  testimony  of  the  mother. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SI  820-331 ;   Dec.  Dig.  |  166.*] 

3.  HouiciOE  (1  169*)— EvinsNCK  —  Adhissx- 

BILITT, 

In  a  prosecution  for  homicide.  In  whidi 
there  were  two  trials,  where  there  was  no  di»- 

Sute  in  either  of  them  over  the  fact  that  the 
efendant  brought  bis  own  pistol  with  him  from 
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home,  it  was  not  error  on  the  aecond  trial  to  m1- 
low  wltneea  to  state  that  tihe  defendant  ex- 
hibited it  to  him  diort)7  before  the  homicide. 

[Ed.  Note.— For  other  eases,  see  Homicide, 
Cent.  Dig.  H  841-850;  Dec  Dig;  1 16a*]  . 

4,  HOUICIDE  (S   166*)  —  EtTIDENOB— Aduissi- 

BiLirr. 

In  a  prosecatloQ  for  bomldde,  where  there 
was  evidence  that  decedent  prior  to  the  killing 
went  to  the  house  where  defendant's  wife  was 
alone,  and  made  an  Indecent  proposal  to  her, 
of  which  she  told  her  husband  the  night  before 
the  homicide,  it  was  proper  to  allow  a  witness 
to  testify  that  he  was  with  defendant  on  the 
morning  of  the  homicide,  that  defendant  aAed 
him  if  he  had  seen  decedent,  stated  that  be 
wished  to  see  him,  that  one  of  his  boys  had  a 
little  trouble  with  him  the  evening  before,  and 
that  he  wanted  to  straighten  It  np,  that  he  wu 
awfnl  mad  when  the  boy  told  him.  and  that  de- 
fendant appeared  to  be  mad  and  showed  faim  a 
pistol  he  had,  since  this  tended  to  show  that  the 
motive  of  the  Icitling  was  not  the  insult  to  the 
wife,  but  malice  because  of  the  difficulty  witii 
the  boy. 

[Ed.  Note.— For  other  eases,  see  HomIdde> 
Cent  Dig.  ||  320^;  Dec  Dig.  1  166.*] 

Ou  HOIUOIDB  (S  166*)  —  EiVIDKNCn  —  ADIUBSI- 

bujit. 

In  a  prosecution  for  homicide,  where  there 
was  evidence  that  prior  to  the  killing  decedent 
went  to  the  house  where  defendant's  wife  was 
alone,  and  made  an  indecent  proposal  to  her,  of 
which  she  told  her  husband  the  night  before  the 
homicide,  it  was  proper  to  allow  defendant's 
son  to  testify  that  decedent  came  to  defendant's 
bouse  after  tbe  time  of  the  claimed  insult  to 
his  mother,  stayed  all  night,  and  ate  with  the 
family,  and  that  he  did  not  notice  any  difficulty 
in  the  relationship  between  decedent  and  his 
mother. 

[Ed.  Note.^For  other  caaes,  see  Homicide, 
Gent.  Dig.  ||  320-331 ;  Dec  Dig.  f  166.*] 

6.  WiTNmaBS  <|  3S8*)— CoNTBADicnoif— Teb- 

TIMOITT  OF  FOBUEB  TbIAL. 

Where  there  have  been  two  trials  in  a  pros- 
ecution, it  is  proper  to  ask  a  witness  testifying 
on  the  second  what  he  testified  to  on  tbe  first  to 
lay  a  predicate  to  contradict  him. 

[Ed.  Note.— For  other  eases,  see  Witnesses, 
Gent  Dig.  H  1233-1246;  DecDig.  1 88a*] 

7.  Hovicidb  a  196*)  —  SBLr-DxniraB  —  Pos- 
SB8SI0N  or  Weapoh—Btidbnob— Adhisbi- 

BILITT. 

In  a  prosecution  for  homicide  by  shooting, 
testimony  of  a  witness  that  after  decedent  fell 
be  saw  him  making  a  motion  with  his  hand  as 
if  putting  a  knife  In  bis  pocket  was  Inadmissi- 
ble, since  defendant  could  not  have  acted  on 
anything  decedent  was  doing  at  that  time. 

lEi.  Note.— For  other  caaes,  see  Homicide, 
Cent  Dig.  §  416;  Dec  Dig.  «  193.*] 

8.  HouiciDB  (S  840^— Appeal  and  Ebbob— 
Habuless  Erbob— iNSTKUCnonB. 

Under  the  stRtute  stating  that  the  fact  that 
defendant  has  been  convicted  of  a  lower  grade 
vt  offense  than  that  which  be  Is  guilty  of  is  not 
a  ground  for  new  trial,  where,  in  a  prosecution 
for  bomidde  defendant  was  found  guilty  of  mur- 
der in  the  second  degree,  he  cannot  complain  of 
error  in  the  court's  charge  on  manslaughter  up- 
on sudden  impulse  on.  the  ground  that  the  evi- 
dence does  not  suggest  manslaughter  upon  sud- 
den impulse,  since  It  could  not  have  injured 
him,  as  it  authorized  the  jury  to  find  a  lower 
grade  than  be  was  guilty  ot  and  which  the  evi- 
dence warranted. 

[Ed.  Note.— For  other  cases,  see  Homicide, 
Cent.  Dig.  SS  715-720;  Dec.  Dig.  8  340.*] 


9.  Somomm  Q  294^  —  BItidkhcb  ^  8n 

OUITGT. 

In  a  prosecution  for  homiddew  evfdesai 
to  sustain  a  verdict  of  goil^  oC  murder  a 
second  degree. 

[Ed.  Note.— For  other  cues,  see  Hooa: 
Cent  Dig.  H  683-088;  Dec  Die.  f  25i*: 

On  Motion  for  Rdieaiiiifr 

10.  HouciDE  <t  80e*>— Tbiai,— iHsmci: 
In  a  prosecution  for  homicide,  an  or 

tlon  was  erroneous  which  required  that, 
defendant  would  be  entitled  to  a  reductkr. 
his  offense  to  manslaughter,  tha  Jaiy  mnR 
liere  both  that  he  was  led  to  commit  fbe  bi 
cide  from  learning  that  decedent  had  icrj 
his  wife,  and  also  that  the  decedent  hti  ? 
violent  language  to  and  threatened  lun 
bodily  harm,  Mnce,  where  the  law  makai 

flven  fact  adequate  cause  for  bomidde,  i  < 
endant  is  entitled  to  an  nneaalvocal  incs 
tlon  that  if  such  fsct  is  proven,  it  is  sde;? 
cause,  and  where  any  one  or  more  issocii 
raised  by  the  evldaiee,  either  of  which,  if  fc 
to  lie  true,  would  as  a  fact  eonstitate  «dqj 
cause,  the  jury  should  be  so  instructed,  aaii 
error  to  blend  the  two  and  require  that  tk 
firmative  of  both  be  proved. 

[Ed.  Note.— For  other  casea,  see  Honus 
Gent  Dig.  f  1  64&-656 ;  Dee.  Dig.  {  309:«) 

11.  GBnaiTAL  Law  (|  810*)— ateAZr-Iiraifri 
Tiona— GonmonKa  iRsnucxioira 

In  a  prosecution  for  homicide,  ft  wsi  er; 
to  charge  in  one  instruction  that  if  defeaic 
was  led  to  commit  the  bomidde  from  kti» 
that  decedent  had  Insnited  his  wife,  and 
that  the  decedent  had  used  violatt  langov  '■ 
and  threatened  defendant  with  bodily  bum.  > 
was  only  guilty  of  manslaughter,  ind  in  tit| 
next  that,  m  order  to  reduce  his  offense  to  miM 
slaughter,  it  was  only  necessaiy  for  the  ^ '  I 
believe  that  he  was  led  to  commit  the  bauBC* 
from  learning  that  decedent  had  innlud  U 
wife. 

[Ed.  Note.— For  other  caaee,  see  Criaiist: 
Law,  Gent  Dig.  1  1988;  DecTDIg.  i  8ia*J 

Appeal  from  DiBtrlct  Court.  Gcbtiod  Cm 
47;  B.  L.  Jones,  Jodge. 

E.  L.  Barbae  was  convicted  of  murder,  lod 
appeals.  Rerersed  and  remanded- 

Head,  Dlllard,  Smith  ft  Head  and 
Hare  ft  Maxey,  for  eppdlant  F.  J.  HcCocd. 
AsBt  Atty.  Gen.,  fbr  tbe  State, 

BROOKS,  J.  Tfaia  U  tbe  second  apv^ 
of  this  case.  The  former  oirinlon  vUi  t< 
found  in  SO  Tei.  Cr.  R,  426,  97  S-  W.  | 
Upon  this  conviction  appellant's  panishmKC 
was  assessed  at  five  years'  conflnenieDt  in 
penitentiary  for  murder  in  tbe  second  dfe*^ 

We  glean  from  appellant's  brief  tbe  t»- 
lowing  as  the  uncontradicted  evidence  H^- 
the  trial:  "The  uncontroverted  evidence  if 
on  the  trial  ^ows:  That  about  now  on  ^ 
6th  day  of  March,  1905,  on  the  public  sp^ 
In  Sherman,  Tex.,  appellant  shot  decern 
one  time  with  a  pistol  and  killed  Um-  ni' 
at  the  time  of  the  shooting  decesstd  ^ 
standing  near  the  rear  end  of  a  np* 
That  Immediately  after  the  shot  be  fell  ^ 
his  body  partly  nnder  tbe  bind  end  of  v 
wagon,  and  that  very  soon  after  be  frf  ^■ 
died  without  speaking  or  saying  WjtliW 
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iftar  he  waa  shot  ISi&t  Hie  day  of  the  homi- 
cide was  stray  sale  day,  and  that  a  large 
Dumber  of  people  were  at  the  tliqe  of  tbe 
homldde  In  close  proximity  to  the  scene  of 
the  shooting,  conTerstng,  trading  horses,  and 
standing  around.    Deceased-  and  appellant 
bad  been  aoqnalnted  for  seTeral  years,  and  at 
one  time  deceased  had  worked  for  appellant 
on  his  farm.  In  the  latter  part  of  the  sum- 
mer of  1904  appellant,  with  his  family,  mored 
from  a  farm  near  Howe,  Tex.,  to  a  farm  near 
Southmayd,  Tex.   At  the  time  of  morlng  ap* 
pellant*s  crop  had  not  been  fully  gathered, 
and  he  left  deceased  and  his  son  Frank  on 
the  farm  at  Howe  to  look  after  and  gather 
the  crop^   Just  before  Frank  Barbae  left  the 
farm  at  Howe,  he  soit  a  package  of  laundry 
from  Howe  to  Sherman  to  be  laundered,  and. 
when  he  left  there  to  ^la  his  parents  at 
Southmayd,  the  laundry  had  not  returned. 
Frank  gave  deceased  the  necessary  money  to 
pay  for  the  laundry,  requesting  deceased  to 
receive  It,  and  keep  It  until  he  (Frank)  should 
call  for  It  at  some  time.   On  Sunday  before 
the  homldde  on  Monday  Frank  Barbee  at- 
tended church  near  Howe,  and  deceased  also 
attended  that  churdi.   After  serrlce,  Frank 
told  deceased  that  he  would  go  up  home  with 
him  and  get  his  laundry  and  deceased  said  all 
right.   Deceased,  his  cousin,  and  brother-in- 
law  left  the  church  together  In  a  buggy,  and 
were  overtaken  near  the  place  where  deceased 
lived  by  Frank  Barbae.   "When  Frank  came 
up  to  the  buggy,  it  was  stopped,  and  Jenkins 
had  gotten  out  Frank  asked  deceased  If  he 
was  going  on  with  him  after  the  laundry. 
Deceased  said  na  That  appelant  owed  him 
some  money,  and  he  was  not  going  to  give 
Frank  his  laundry  until  he  got  his  money. 
Frank  told  deceased  that  he  (Frank)  did  not 
owe  deceased  anythlhg,  and  that  he  would 
bare  to  look  to  his  father  for  his  money. 
If  liis  father  owed  him  anything,  he  would 
pay  It,  and  that  deceased  ought  not  to  hold 
the  laundry  for  something  somebody  else 
owed  him.  Deceased  said  that  appellant  had 
to  pay  him  that  money.  That  aj^lant  could 
not  beat  him  out  of  anything,  and  that  Frank 
conld  not  have  the  laundry  untU  he  got  the 
money  unless  he  rode  over  his  dead  body. 
Deceased  said  to  Frank:   'Yon  tell  the  old 
man.  If  he  sa^  he  don't  owe  me,  that  he  is 
a  damned  old  lying  son  of  a  bitch.*  That 
deceased  se^ed  out  of  humor,  and  had  an 
open  knife  In  his  hands.   On  that  evening, 
after  returning  home  a  short  time  before 
niffht,  Frank  told  appellant  the  Incident  of 
his  meeting  and  conversation  with  deceased. 
In  July,  1904,  while  deceased  was  working 
at  appellant's  house  and  while  the  members 
of  tbe  family  were  away  from  the  house^  de- 
ceased went  to  appellant's  bonse,  and  made 
an  Inanlting  and  indecent  proposal  to  appel- 
lant** wife   Appellant's  wife  told  deceased 
tbat  ttie  would  tell  her  husband.  Deceased 
told  ajvellant's  wife  that  If  she  told  her  hos- 
bonA  and  her  husband  came  on  to  blm  that 
be  would  kill  her  husband;  and,  after  some 


parleying  and  insisting  on  the  part  o(  de- 
ceased that  appellant's  wife  say  nothing  about 
the  matter,  deceased  left  the  house  and  noth- 
ing was  said  about  the  matter  by  appellant's 
wife  at  that  time  to  anybody,  but  deceased 
told  one  Henry  Rankin  of  the  Inddent  that 
occtirred  between  him  and  aiq;>eUant'B  wife. 
Oa  Sunday  night  b^ore  the  homldde  on  Mon- 
day aiK>eUant's  wife  told  appellant  of  the  in- 
sult that  bad  been  offered  to  her  by  deceased. 
On  the  morning  of  the  homldde  deceased 
asked  Joel  Ck)IUns,  a  trader,  to  buy  a  couple 
of  mules  tbat  he  (deceased)  had  for  sal&  Col- 
lins told  the  deceased  that  he  did  not  want 
the  mules,  and  suggested  that  deceased  sell 
them  to  appellant  Deceased  rolled  that  he 
would  not  sell  appellant  anything;  that  he 
would  rather  cot  his  (Barbee's)  panndi  out 
than  to  sell  blm  tbe  mnlee.  The  occasion  of 
the  bunlclde  was  the  first  meeting  betwera 
aiqptilant  and  deceased  on  the  day  of  the 
bomIdd&  At  the  time  of  tbe  homldde  de- 
ceased had  In  bis  pocket  two  pocketknlves. 
Immediately  after  the  shooting  appellant 
stated  that  deceased  was  coming  at  him  with 
a  knife.  The  controverted  facts  are  that  the 
state  showed  that  before  the  homldde  appe- 
lant inquired  for  deceased,  stating  he  had  a 
settlement  to  nuike  with  him,  and  that  appel- 
lant had  said  that  he  never  had  been  as  mad 
In  bis  life  as  he  was  either  tbe  evening  before 
or  the  night  before.  At  the  time  of  the  homl- 
dde. It  was  claimed  by  appellant  that  he  ap* 
preached  deceased  and  asked  him  why  be 
treated  his  wife  the  way  he  did,  that  de- 
ceased drew  a  Imife,  and  said  he  would  cut 
appellant'B  danmed  paunch  out  and  was  ad- 
vancing toward  him  when  ai^>^ant  shot  and 
in  this  connection  appellant  is  corroborated ;. 
while  it  was  dalmed  by  the  state  that  at  the 
time  the  fatal  shot  wss  fired  that  deceased 
was  standing  with  his  hands  by  his  side  doing 
and  saying  nothing." 

^.  Appellant  complains  tbe  court  erred  In 
admitting  the  evidence  of  defendant's  wife 
as  shown  by  hill  of  ex<%ptloDs  No.  1,  Mrs. 
Barbee  testified  by  deposition  In  chief  tbat 
on  the  night  before  the  killing  in  March, 
while  they  were  thrashing  oats  at  defend- 
ant's, deceased  had  come  to  the  house,  where 
she  was  alone,  and  insulted  her,  and  then 
testified  that  she  had  related  in  detail  to 
her  husband  on  the  uigbt  before  tbe  kill- 
ing the  acts  and  conduct  of  deceased.  The 
state  then  offered  In  evidence  the  questions 
and  answers  in  crosa-eiamlnatlon  of  said 
witness,  ss  follows:  "Q.  What  did  your  hus- 
band say  In  reply  when  you  told  him  what 
had  happened  between  you  and  Lon  Jen- 
kins? A.  He  never  said  anything  that  I  re- 
member. Q.  When  yea  told  your  husband, 
the  defendant  In  this  case,  about  you  and  Lon 
Jenkins,  did  he  ask  yon  any  questions?  A.  I 
do  not  remembM'  any  qneetlona  be  asked." 
A^^lant  objected  to  this  cvoss-examlnatlon 
on  the  ground  tbat  same  was  Irrelerant  and. 
Immaterial,  and  not  In  eross-examlnfttion 
of  any  matter  tastifled  to  tqr  tba  wltnass,. 
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the  wife  of  the  defendant,  or  of  any  matter 
abont  which  she  was  Interrogated  on  d^ect 
examination.  The  objectione  being  oTerml- 
ed,  the  questions  end  answers  as  aboT«  set 
forth  were  read  to  the  jury.  After  all  the 
evidence  was  closed  in  the  case,  the  court 
Informed  appellant's  counsel  that  he  was 
going  to  exclude'  the  testimony  above  set 
forth  of  the  witness  Mrs.  Barbee.  which  was 
admitted  orer  appellant's  objection.  Appel- 
lant's counsel  contended  that  the  testimony 
bad  been  read  to  the  Jury,  and  for  the  court 
to  reread  it  for  the  purpose  of  excluding  it 
was  simply  to  emphasize  It,  and  the  effect 
of  It  could  not  be  thereby  withdrawn  from 
the  jury,  and  all  the  injury  to  defendant 
that  could  be  done  by  the  Introduction  of 
the  erldence  had  been  accomplished,  and 
defendant  was  entitled  to  his  bill  for  the 
admission  of  it  over  his  objection.  Where- 
upon the  court  on  his  own  motion  reread  to 
the  Jury  the  questions  and  answers  above  set 
forth,  and  Instructed  the  Jury  that  said  evi- 
dence was  withdrawn  from  them,  and  that 
they  oould  not  consider  it  In  the  case  at  all 
for  any  puriMse.  The  court  toiA  the  jury 
that  they  could  not  consider  said  cross^xam- 
InatloD,  that  the  same  was  withdrawn.  If 
tMs  testimony  had  been  erroneously  admit- 
ted, when  the  court  at  the  instance  of  ap- 
pellant withdrew  same.  It  would  be  a  mat- 
ter of  which  appellant  could  not  complain — 
that  Is,  the  withdrawal  of  It — since.  If  er^ 
ror  at  all,  under  that  state  of  facts,  It 
would  be  en  error  committed  by  the  court 
at  the  Instance  of  appellant  But  we  take 
It  the  learned  trial  court  was  In  error  In  ex- 
cluding this  testimony.  The  state  was  en- 
titled to  same.  Under  the  statutes  of  this 
state,  where  part  of  e  ccaversatlon  Is  In- 
troduced,  all  parts  and  parcels  of  the  same 
oonversatlon  that  Illustrate  or  explain  any 
other  portion  of  the  conversation  are  admis- 
sible. This  testimony  was  clearly  admissi- 
ble under  this  statutory  rule. 

2.  Bill  of  exceptions  Mo.  2  shows  that 
while  appellant  was  introducing  the  d^osl- 
tlons  of  appellant's  wife  to  the  effect  that 
on  the  night  before  the  killing  In  March, 
while  they  were  thrashing  oats  at  defend- 
ant's, deceased  had  come  to  the  house,  end 
she  was  alone  and  Insulted  her,  and  then  tes- 
tified that  she  had  related  in  detail  to  her 
husband  <»i  the  night  before  the  killing  the 
acts  and  conduct  of  deceased,  the  witness 
detailing  in  her  teslilmony  what  she  had  told 
her  husband,  the  defendant  Thereupon  ap- 
pellant Introduced  his  son,  Frank  Barbae, 
who  testified  on  direct  examination.  In  sub- 
stance: That  hla  father,  the  defendant,  had 
lived  tor  several  years  near  Howe  on  a 
farm,  from  which  place  he  moved  In  Au- 
gust prior  to  the  killing  to  a  place  near 
Southmayd,  about  14  miles  away.  That  ap- 
pellant employed  deceased  to  finish  gather^ 
Ing  his  crop  near  Howe,  and  witness  re- 
mained oo  the  farm  and  lived  with  Jenkins 
and  assisted  abont  gathwhig  the  crop.  That^ 


when  witness  left  deceased's  bome^  he  left 
some  laundry  there,  and  on  the  djay  befm 
the  klUlqg,  when  witness  started  after  Mi 
laundry,  deceased  refused  to  give  it  to  bim. 
and  claimed  that  defendant  owed  him,  de- 
ceased, end  said  he  would  hold  tbe  laoodi? 
until  the  debt  was  paid,  and  told  witness  u 
tell  defendant,  if  he  denied  owing  him.  be 
was  a  God  damned  old  liar.  Tbet,  wh« 
witness  returned  home  abont  6  o*<df>ck  ca 
the  evening  before  the  killing,  he  Infbrmed 
defendant  of  what  had  transpired  t»etweei 
him  end  deceased.  Tha«upon,  on  cross-ex* 
amlnatlon  of  said  witness,  states  coucsel 
asked  him  the  following  questions:  "^whai 
defendant  moved  away  from  Howe  up  'js 
Southmayd  witness^  mother  knew  wben 
witness  was  going  to  stay?  If  during  tbe 
time  witness  lived  with  deceased  his  mother 
knew  about  it,  and  If  witness'  mother  ero- 
told  him  not  to  associate  with  deceased  asd 
If  she  ever  made  any  objection  to  witness' 
associating  with  deceased?**  To  which  qoes- 
tlons  and  answers  the  defendant  objected  oa 
the  ground  that  same  was  irr^evant  immi- 
terlal,  and  hearsay,  and  throws  no  light  on 
any  Issue  In  the  cose,  wbldi  objection  was 
by  the  court  overruled,  and  the  witness, 
b^ng  required  to  answer,  testlfled  that, 
when  defendant  moved  away  from  Howe  to 
Southmayd,  witness'  mother  knew  that  wit- 
ness was  going  to  stay  with  deceased,  asl 
during  the  time  witness  lived  with  deceased 
his  mother,  Mn.  Barbee,  knew  aboot  tt  as-l 
never  did  tell  witness  not  to  associate  nth 
the  deceased,  and  never  did  make  any  objec- 
tion to  witness*  assodatlng  with  deceased. 
This  testimony  was  clearly  admissible,  ^ce 
it  tends  to  discredit  the  testimony  of  the 
mother  wherein  she  testified  of  Insults  of- 
fered by  the  deceased,  and  thereby  rendered 
Improbable  that  she  told  appellant  that  de- 
ceased had  Insulted  her.  It  is  true  It  does 
not  conclusively  establish  the  fact,  hot  It 
largely  tends  In  that  direction,  and.  If  ai>- 
pellant  was  not  told  that  decMsed  had  in- 
sulted his  wife,  then  this  killing  would  bavt 
been  under  the  evidence,  outside  of  app«:- 
lant's  defense,  murder  In  the  first  degne. 
or  at  least  murder  In  the  second  degree. 
Here  we  have  a  case  where  appellant  Is  rr- 
lying  aa  a  defense  for  the  crime  upon  In- 
sults to  his  wife.  It  then  became  a  perti- 
nent Inquiry  as  to  whether  said  Insnlt  wts 
offered.  Any  circumstance  therefore,  how- 
ever shadowy  or  remote,  that  tends  to  dis- 
prove the  defense,  Is  admtaslble  on  the  part 
ot  the  state  for  that  purpose.  Certainly 
pellant  would  have  strenuonsly  and  jiKl*' 
Insisted  that  if  the  wife  had  made  a  grest 
cry  upon  being  Insulted,  nan  away  from  ila 
place  wh«e  tbe  Insult  was  offered,  that  d's 
res  gestffi  act,  so  to  speak,  would  have  bets 
admissible  as  corroborative  of  the  ratts  o! 
her  statement  that  deceased  had  Insolted 
her.  Now,  then,  if  her  conduct  Is  socft  u 
not  to  indicate  any  resmtment  towards  ^ 
deceased.  It  goes  strongly  to  indtcata  tfeit 
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BO  sneh  Iniolt  wu  offered.  The  tMtlmonr 
vas  admlulUe. 

8.  BUI  of  ozo^tlaiB  No.  Z  Shows  that  the- 
■tate  IntxDdiiced  Jim  Polndexter  and  proved 
by  talm  that  im  the  nuttning  at  the  homicide, 
about  11  o*clo<!k,  he  m^  appelUDt  In  Bam 
Reiaenbnrg'a  place  of  boBlnesB,  and  had  a 
driiik  of  frost?  vitii  him  and  othoa;  that 
aftenraids,  about  half  past  11  ff&otik,  be 
met  appellant  and  haA  anotber  drink  of 
froBty  wltb  him,  and  that  «i  that  occasion 
appellant  ai&ed  him  If  he  bad  sieen  deceased, 
and  told  him  that  he  wanted  to  see  deceas- 
ed, that  one  of  his  boys  bad  a  little  trouble 
with  deceased  the  evening  befinr^  and  that 
be  wanted  to  straUchten  It  op;  that  he  ap- 
peared to  be  mad.  and  told  witness  Ibat, 
when  bhi  b^  told  him  about  the  tronble 
with  deceased  the  evening  before,  he  was 
awful  mad ;  Uiat  appellant  tbea  called  wlt- 
neea  ba<^  to  the  bade  yard  of  Sam  Beteen- 
borg^  place  vt  buBtness;  he  and  defendant 
were  togetb^,  and  that  he  saw  the  appellant 
with  something.  Whereupon,  the  states 
connsei  asked  the  witness  what  it  was  that 
be  saw  defendant  with,  to  which  question  at 
the  tlmo  it  was  asked  appSIlant  objected  on 
the  ground  that  It  was  hrelerant  and  Imma- 
terial, and  In  no  way  connected  with  this 
transaction,  pr^odldal  to  the  rl^ts  of  ajh 
pellant;  that  what  this  witness  would  tes- 
tify would  not  throw  any  light  on  this  trans- 
acttcm.  The  objectltms  b^ng  ovarnled,  Ibe 
witness  testified  that,  wben  he  and  defendant 
went  to  the  rear  of  Bdsmbnig'B  place  of 
bralneas,  tlie  defcsidant  ezhU>lted  to  him  a 
plated.  Aiv^lant  In  the  bin,  in  addition  to 
the  above  objections,  states  (bat  Ibis  case 
has  been  tried  twice,  and  the  testimony  show*- 
ed  the  appellant  killed  the  deceased  im  the 
puUlc  square  In  Sherman  about  12  o'clock 
by  shooting  htm  with  a  plstcd,  and  that  the 
pistol  was  the  pistol  of  defendant;  and  that 
be  brought  it  with  him  to  town  from  hla 
bonw  ia  the  country  <m  the  morning  of  the 
homicide,  and  that  there  was  never  any  dis- 
pute over  this  proportion  oa  those  trials, 
nor  was  there  any  dispute  on  the  present 
trial.  If,  as  ttie  bill  shows,  tben  was  no  dis- 
pute or  cavil  over  the  fact  that  appellant 
bron^t  his  own  pistol  with  bim  tnm  home, 
then  certainly  It  would  not  be  Inadmissible 
to  show  1^  Ibis  witness  whose  testlmtmy  is 
oomptained  of  in  tbte  Idll  that  appellant  ex- 
hibited the  pistol  to  him.  On  that  phase,  it 
conld  simply  lie  cumalatlve  evidence  at  an 
admitted  fact,  and  therefwe  would  be  harm- 
le»  on  tbat  theory;  but  it  Is  also  admis- 
sible to  Show  the  mental  status  of  the  ap- 
lant  Just  prior  to  the  difficulty.  Here  he  Is 
tonnd  talldng  In  Seiaenburg's  place  of  busi- 
ness  with  tbe  witness,  telling  him  .abont  scone 
laundry,  ^Ich  goes  to  a  very  large  extent 
to  show  tbat  -ttie  killing  did  not  occur  on  ac- 
count of  the  insnlto  to  bis  wife,  but  was  <m 
account  of  Indignities  and  tnsulte  offcved  bis 
son.  This  testimony  was  very  material  from 
tbe  Btettfs  standpoint  to  eetobllsb  the  fact 


that  tbe  motive  for  the  killing  was  not  In^ 
BoItB,  but  malice  on  accoont  of  tbe  prevlona 
difficulty  or  quarrel  that  deceased  had  had 
wltb  appellant's  son.  It  fcdlovrs  the  testimo- 
ny was  admissible. 

4.  BUI  of  nc^tlons  Na  4  complains  that 
on  cross-examlnaticm  tbe  steto  was  permit- 
ted to  ask  Frank  Barbae,  appellant's  son,  the 
following  aosstion:  "If  after  defendant  and 
his  family  bad  moved  deceased  came  over  to 
defendant's  bous^  If  wliaesB  noticed  any  dif- 
ference In  tbe  r^tion^p  between  deceas- 
ed and  Mrs.  Barbee  up  until  the  time  deceas* 
ed  was  klUed?"  Appellant  objected  to  this 
testtuKmy  on  the  ground  tbat  It  was  irrele- 
vant, immaterial,  and  hearsay,  and  an  ef- 
fort te  Impeach  iin.  Barbee,  and  called  for 
a  conclusion  and  opinion  of  the  witness,  and 
could  not  In  any  way  affiBCt  the  matter  of 
what  Information  was  given  defendant  by 
his  wUe.  Over  objection  tbe  wltnen  testi- 
fied "that  deceased  was  at  defendant's  house 
once  aft»  defendant  and  his  family  had 
moved  to  Southmayd,  which  the  testimony 
showed  was  in  August  after  defendant's  wife 
daimed  the  Insult  was  offered  her  in  July, 
and  on  that  occasion  deceased  steyed  all 
night  at  defendant's  and  ate  there  with  the 
ftimlly,  and  tbat  be  did  not  notice  any  differ- 
ence in  the  relationship  between  deceased 
and  bis  mother,  Mrs.  Barbee.  up  to  the  time 
the  deceased  was  killed."  This  question  has 
been  discussed  above.  We  think  tbe  testimo- 
ny was  clearly  admissible. 

B.  BUI  of  exceptitms  No.  5  shows  that  the 
state  introduced  Fred  Lyall,  and,  after  said 
witness  bad  testified  to  the  facts  and  cir- 
cumstances of  the  homidde.  that  he  saw  the 
defwdant  shoot  the  deceased ;  that  he  saw 
tbe  deceased  before  the  shooting;  that  he 
was  standing  with  both  handa  resting  on  the 
bind  gate  of  a  wagon,  and  makliv  uo  dem- 
onstrations or  morement  whatever  at  ttie 
time  he  was  shot.  After  said  witness  had 
been  examined,  cross-examined,  re-examined, 
and  was  again  being  cross-examined,  said 
witness  on  a  former  trial  testified  tbat  it  was 
atraut  a  second  he  reckon^  aftee  tbe  shot 
was  fired  Iwfore  be  saw  the  deceased,  and 
tbat  he  knew  that  it  was  after  tbe  shot  was 
fired  tbat  he  first  saw  tbe  deceased.  Appel- 
lantfs  counsd  asked  said  witness  If  it  was 
not  a  fact  that  on  the  previous  trial  the  fol- 
lowing question  was  asked  him:  *^ow  long 
after  the  shot  was  fired  was  it  before  you 
saw  Jenkins?"  and  If  be  did  not  answer 
"About  a  second,"  to  whldi  question  the  wit- 
ness  answered:  "I  don't  remember  whether 
I  did  or  not."  Whereupon  counsel  for  ap- 
pellant asked  the  witness  if  that  statement 
ms  correct,  to  which  question  the  stete  ob- 
jected on  the  ground  that  it  called  for  a 
condudon  of  the  witness,  was  argumenta- 
tive, and  Improper,  which  objectitm  was 
the  court  sustained,  and  tbe  answw  of  the 
witness'  was  ezdnded.  Whereupon  appd- 
lant'B  counsel  asked  said  witness  tlie  furthw 
Questim  If  on  the  former  trial  the  fdlowlng 
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qnettten  wu  not  uHaA  him:  mw  flnt  tUw 
Jon  saw  Jenklna  was  about  a  ukooA  after 
tlie  shot  was  fired  was  Itr*— and  U  tbe  wlt- 
nen  did  not  answer,  **I  soppose  It  was,**  to 
whldi  the  witness  answered  that  he  did  not 
ranember  whether  the  qneatlon  was  asked 
and  answered  that  war  or  not  Whereupon 
coaiud  for  appelant  asked  said  witness  U 
(HI  Ihe  former  trial  tbe  following  qneation 
was  not  asked  bim;  **Ton  know  It  was  after 
tbe  shot  fired"— and  If  the  witness  did  not 
on  a  former  trial  answer  *Tes,  rir,**  to  wblch 
questltm  the  witness  answered,  "I  don't  re* 
monber  whetber  I  answered  It  that  way  or 
not"  Whereupon  counsel  for  appellant  ask- 
ed bim  If  he  did  was  that  the  tmtb.  to  which 
questlmi  the  state  Interposed  tbe  objection 
tliat  the  question  called  for  a  concln8l<Hi,  was 
annmientative  and  improi>er,  which  objection 
was  by  tbe  conrt  sustained,  and  tbe  answer 
of  the  witness  excluded.  If  said  witness  had 
been  permitted  to  answer  said  question,  ap- 
pellant's counsel  expected  to  be  able  to  show 
by  tbe  said  witness  and  cause  said  witness 
to  admit  that  having  testified  on  a  previous 
trial  that  be  did  not  see  tbe  deceased  until 
after  the  shot  was  fired,  and  admit  that  he 
did  not  see  the  deceased  before  tbe  shot  was 
fired.  The  bill  Is  approved  with  this  quali- 
fication: "This  blU  aUowed  with  the  qualifi- 
cation that  the  only  answer  the  witness  could 
have  made  to  such  question  was  either  yes 
or  no,  and  it  Is  the  court's  opinion  that  from 
the  record  of  this  witness'  testimony  counsel 
for  defendant  would  have  been  unable  to 
have  secured  such  admission  from  tbe  wit- 
ness." Tbe  bill  Is  defective  in  not  stating 
what  the  witness  would  have  sworn.  Coun- 
sel tor  appellant  stated  they  expected  to  be 
able  to  show  that  witness  would  swear  as 
suggested,  but  they  do  not  say  the  witness 
would  have  so  sworn.  Tbe  court  says  In  the 
light  of  the  record  he  does  not  think  the  wit- 
ness would  have  so  sworn  as  appellant  states. 
We  are  left  to  conjecture  as  to  what  tbe  wit- 
ness would  or  would  not  have  sworn.  Where 
a  witness  testifies  in  a  trial,  and  subsequent- 
ly testifies  In  tbe  same  trial.  It  is  legitimate 
and  pro[>er  to  ask  him  what  he  swore  on 
the  first  trial,  and  lay  a  predicate  to  contra- 
dict him  as  to  what  be  did  testify.  It  would 
not  be  a  conclusion  of  tbe  witness  as  state's 
counsel  seems  to  Insist  for  him  to  state  what 
he  teetified  on  a  former  trial,  but  In  the 
shape  of  this  bill  we  cannot  tell  whether 
there  was  any  error  in  the  ruling  of  the 
court  or  not,  since  we  cannot  teil  what  the 
witness'  testimony  would  have  been. 

6.  Bill  of  exertions  No.  6  presents  ex- 
actly the  same  matter,  and  tbe  court  ap- 
pends to  tiie  blU  the  fbUowins  statonent: 
•This  bin  Is  allowed  with  tbe  qualification 
that  all  the  answer  tbe  witness  could  have 
made  to  the  question  as  propounded  was  that, 
if  be  had  made  such  answer  at  a  former 
Mai,  it  was  either  cwrect  or  Incorrect"  So 
It  will  be  seen,  as  stated  abore^  tbe  Ull  does 


not  show  wtiat  tbe  witness  would  hxn  stat- 
ed, and  we  cannot  aay  whether  them  was 
any  error  In  tlie  roUng  of  the  conrt  or  not 

T.  Bill  of  ezccptioDs  Na  7  complains  that 
after  the  witness  Holt  bad  testified  In  dliect 
ezamlnatlom  that  be  was  In  his  oflOoe  In  d» 
seorad  story  of  a  building,  a  short  distance 
south  of  where  tbe  shooting  occurred,  that 
the  window  In  his  office  was  up,  that  be  wu 
near  tbe  window  and  beard  a  shot  Bred,  and 
Instantly  arose  from  his  seat  and  looked  out 
and  saw  a  man  lying  partially  under  a 
wagon,  and  saw  the  man  making  a  movemcot 
wilb  his  left  band»  and  put  his  left  hand  vip 
to  his  podccd;,  appdlanfa  oonnsei  asked  s^ 
witness  whether  or  not  deceased  In  maUng 
said  movemmt  made  any  impresBlaii  on  wit- 
ness' mind  as  to  wl»t  the  deneased  was  do- 
ing. State's  eoDUsel  objected  on  the  ground 
that  the  same  was  irrelevant  Immaterial, 
and  a  conclusion.  Appellant's  eenond  then 
asked  the  witness:  "What  ImpresKloD  did 
that  morement  of  deceased  mate  om  your 
mind,  if  any,  as  to  what  the  deceased  was 
doing?"  Oounsel  for  the  state  objected,  and 
the  court  sustained  tbe  objection.  The  wit- 
ness, If  permitted  to  do  so,  would  have  tes- 
tified that  the  moremott  by  the  deceased  did 
make  an  impression  on  the  mind  of  tbs 
witness  at  tbe  ttme^  and  that  mcb  Impress 
slon  was  that  deceased  in  making  the  more- 
meat  doaed  or  shut  a  Imife  and  pat  It  la 
his  potiket  This  testimony  was  not  ad- 
mlssUdOk  At  the  tinie  deceased  was  moTlng 
bis  band  appeUant  oonld  not  haTe  acted  «i 
anything  deceased  was  doing. 

&  BlU  ct  exceptions  No.  8  arges  Tarioos 
objections  to  the  diarge  of  tbe  conrt  It  is 
a  stereotyped  charge  on  manslaoghtn,  and 
murder  in  the  first  and  second  degzee 

ft.  Appellant  complains  of  the  sixteenth 
paragra^  of  the  eonrl^s  durge^  because  it 
blends  two  tbeorleB  of  stif-defUse,  is  con- 
fusing and  mldeading,  In  that  it  Is  not  a 
clear.  affirmatlTe  sid»nlsd<ni  of  the  Issoe  <tf 
s^-defmse  as  made  by  the  evidence  oBaei 
by  an>elUuit  u>d  ctmflnes  the  right  of  sdf- 
defmse  on  -tbe  part  of  the  dtfsndant  to  ao 
actual  attack  1^  deceased,  and  to  actoal  dan- 
ger from  deceased,  and  limits  Hie  appellant's 
rl0it  to  act  in  self-defense,  and  amOnes  his 
right  of  stif-defense  to  the  use  only  at  such 
means  as  were  actually  necessary ;  that  It 
excludes  tbe  idea  of  anmrent  danger  and  ajH 
parmt  necessity,  Is  not  called  for  by  the  eri- 
dence,  Is  not  aivHcable  to  the  flwts  in  die 
case,  la  omtradlctory  In  Its  terms,  and  con- 
fusing and  mlsteadlng.  Noie  of  these  criti- 
cisms are  correct  The  charge  tcbt  propeily 
presents  all  tbe  law  applicable  to  the  ffects 
ot  this  cas& 

10.  BUI  of  exceptions  No.  ft  complains  of 
tbe  eigbtb  paragraph  of  the  courfa  ebarge 
wherein  the  jury  were  instructed:  *^nie  prov- 
ocation must  arise  at  tbe  time  of  tbe  com- 
mission of  the  offense  and  that  the  pamloa 
is  not  the  result  €t  a  former  provocatlmL'^ 

The  court  properly  Instroctad  the  Jny  w 
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to  Uie  law  ot  manslanshter  based  <m  tbe  In- 
sult to  the  wife,  nils  portion  of  the  court's 
cliarge  can  only  be  beld  to  apply  to  tbe  lesae 
of  maiwlaaghter,  as  tbis  Issue  was  bssed  on 
ttie  facts  occurring  at  tbe  time  of  the  boml- 
cld&  Appelant  excepted  to  that  portion  of 
tbe  charge  because  the  only  evidence  of  ade- 
quate cause  and  the  only  ground  to  reduce 
tbe  killinf  to  manslaughter  was  the  evidence 
of  tbe  Insult  toward  the  wife  of  appellant  by 
deceased,  and  the  charge  complained  of  Is 
misleading,  restrictive  of,  and  pr^udldal  to, 
tbe  rlgb'ts  of  appellant    On  the  former  ap- 
peal of  this  case,  we  held  that  the  court  be- 
low very  properly  charged  on  manslaughter, 
following  the  authority  of  Swain  v.  State, 
48  Tex.  Cr.  R.  96,  S6  S.  W.  335,  and  others 
tbat  have  laid  down  a  similar  mla   But  if 
tbe  evidence  In  this  .case  does  not  suggest 
manslaughter  upon  sudden  impulse,  as  appel- 
lant Insists,  it  could  not  in  the  nature  of 
tblngs  have  injured  the  rights  of  appellant, 
since  appellant  was  found  guilty  of  murder 
In  the  second  degree  with  the  minimum  pun- 
Istiment    If  appellant  had  been  convicted 
of  manslaughter  on  any  given  state  of  facts, 
the  statute  of  this  state  defining  the  grounds 
of  a  motion  for  new  trial  says  that  the  fact 
that  a  defendant  has  been  convicted  of  a  low- 
er grade  of  offense  than  that  wtiich  he  Is 
^llty  of  is  not  a  ground  for  a  new  trial. 
Then  Suppose  the  evidence  in  this  case  did 
not  suggest  manslaughter,  but  the  appellant 
is  given  the  benefit  of  a  manslaughter  charge, 
the  Jury  have  seen  fit  not  to  award  him  that 
benefit.    Could  a  charge  upon  an  Issue  not 
presented  by  the  evidence,  which  the  Jury 
did  not  find  appellant  guilty  of,  and  which 
charge  authorized  them  to  find  a  lower  grade 
than  he  was  guilty  of,  be  Injurious  to  appel- 
lant? We  say  not    So,  waiving  tbe  ques- 
tion as  to  whether  manslaughter  upon  sud- 
den impulse  is  suggested  by  tbis  evidence, 
and  conceding  for  tbe  sake  of  argument  that 
It  is  not,  still  an  erroneous  charge  on  tbat 
phase  of  manslaughter  could  not  have  In- 
jured appellant,  because  it  authorized  the 
Jury  to  convict  him  of  a  lower  grade  of 
offense  than  the  evidence  warranted.  We 
very  property  said  In  the  former  opinion  of 
this  case  tixat  to  present  manslaughter  upon 
sndden  Impulse  did  not  confuse  a  proper 
charge  on  manslaughter  predicated  upon  first 
meeting  on  account  of  insults  to  a  female 
relative.  In  other  words.  It  is  proper  where 
the  evidence  suggests  it  for  the  court  to 
charge  on  manslaughter  upon  sudden  Im- 
pulse. Then,  if  the  evidence  suggests  that  ap- 
pellant killed  deceased  upon  first  meeting 
on  account  of  insults  to  a  female  relative,  It 
is  proper  and  required  that  the  court  should 
charge  on  that  Issue.    It  follows,  therefore, 
on  either  phase  of  the  question  that  it  may 
be  looked  at,  tliat  there  was  no  error  in  the 
charge  of  tbe  court  presenting  manslaughter 
upon  sudden  impulse.    The  evidence  very 
cogently  and  i>oaltivety  establishes  the  fact 
tbat  deceased  and  appellant's  son  bad  had 


a  very  bitter  and  acrimonlons  quarrel  the 
day  before.  On  the  morning  of  the  killing 
appellant  was  seen  In  a  store  In  tbe  town  of 
Sherman  exhibiting  bis  pistol  to  a  friend,  ex.- 
presslng  great  anger  at  the  deceased  on  ac- 
count of  this  difference  that  deceased  had 
had  with  bis  son.  Now,  at  tbe  time  he  met 
deceased,  if  his  mind  was  thereby  rendered 
incapable  of  cool  reflection,  and  laboring  un- 
der that  condition  of  mind  he  slew  deceased, 
it  would  be  killing  upon  sudden  Impulse,  up- 
on adequate  cause,  and  would  be  manslaugh- 
ter. On  the  other  band,  if  the  killing  of 
deceased  was  through  settled  and  sedate  re- 
sentment at  indignities  that  had  been  pre- 
viously offered  to  his  son,  it  wouM.  either  be 
murder  in  the  first  or  second  d^ree,  accord- 
ing to  the  other  circumstances  surrounding 
the  killing.  The  Jury  have  seen  fit  to  con- 
vict appellant  of  murder  in  tbe  second  de- 
gree. The  evidence  amply  warrants  the  ver- 
dict The  charge  in  all  of  Its  phases  prop- 
erly present  the  law  applicable  to  the  facta 
in  the  case. 

Finding  no  error  In  the  record,  the  Jadff> 
ment  Is  in  all  things  affirmed. 

On  Motion  for  Behearlng. 

BAMSBT,  J.  We  think  on  further  reflec- 
tion that  there  was  error  in  the  conclusion 
reached  in  affirming  the  Judgment  in  this 
case,  and  that  a  rehearing  should  be  granted 
and  the  cause  remanded  tor  another  trial. 

The  fourteenth  and  fifteenth  paragraphs 
of  the  court's  charge  are  as  follows: 

"(14)  Again,  If  you  find  and  believe  from 
tbe  evidence  that  the  defendant,  E,  L.  Bar- 
bee,  on  the  night  previous  to  tbe  homicide, 
was  Informed  by  his  wife  that  the  deceased, 
Lon  Jenkins,  had  some  time  in  July  of  the 
previous  year,  at  the  borne  of  defmdant,  in- 
sulted his  said  wife  by  making  improper  pro- 
posals to  her,  and  by  placing  his  ttands  up- 
on her  person,  and  if  you  further  believe 
from  the  evidence  that  defendant  believed 
the  statement  thus  made  to  bim.  If  you  be- 
lieve same  was  made  to  him,  and  if  you  fur- 
ther believe  from  the  evidence  that  tbe  de- 
fendant was  thereby  aroused  to  such  degree 
of  anger,  rage,  sudden  resentment,  or  other 
violent  emotion  of  the  mind  as  rendered  bis 
mind  incapable  of  cool  reflection,  and  tbat  at 
the  first  meeting  with  the  said  Lon  Jenkins 
after  being  informed  of  such  conduct  on  the 
part  of  the  said  Jenkins  towards  his,  de- 
fendant's, wife,  and  while  under  the  Influ- 
ence of  such  passion  and  prompted  thereby 
and  not  In  the  defense  of  himself  against  real 
or  apparent  danger  from  said  Jenkins,  he 
shot  with  a  pistol  and  thereby  killed  said 
Jenkins,  such  killing  would  be  manslaughter. 

"(15)  Also,  if  yon  flnd  and  believe  from 
the  evidence  that  the  defendant  on  the  night 
previous  to  the  homicide  was  so  informed  of 
tbe  said  conduct  of  the  said  Jenkins  toward 
bis  wife,  and  if  you  further  believe  from  tbe 
evidence  that  on  the  occasion  of  the  homicide 
the  defendant  ai^roached  tbe  deceased  and 
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Inquired  of  blm  Is  reference  to  said  condnct 
of  said  JenkinB  towmrd  defendant's  wife,  and 
if  yon  farther  believe  from  the  evidence  that 
thereupon  the  deceased  nsed  violent  langraage 
and  threatened  him,  defendant,  with  bodily 
injnry,  and  if  yon  further  believe  from  the 
evidence  that  by  reason  of  the  said  Informa- 
tion, If  any,  so  received  from  his  said  wife, 
and  by  reason  of  the  language  and  conduct 
of  the  deceased  on  aald  occasion,  if  you  find 
there  was  any  such  language  or  conduct  on 
aald  occasion,  the  defendant's  mind  was 
aroused  (o  sndi  a  degree  of  anger,  rage,  sud- 
den resentment,  terror,  or  other  vloloit  emo- 
tion of  the  mind  aa  rendered  It  Incapable  of 
cool  reflection,  and  that  while  under  the  in- 
fluence of  such  passion,  and  prompted  there* 
by,  and  not  In  the  defense  of  himself  against 
real  or  apparent  danger  from  said  Jenkins,  as 
the  issue  of  self-defense  is  hereinafter  sub- 
mitted to  you,  defendant  shot  and  killed  said 
Jenkins,  such  killing  would  be  manslaugh- 
ter," We  think  there  could  be  no  doubt  that 
the  htst  paragraph  of  the  court's  charge  cop- 
led  above  is  erroneous.  In  that  before  appel- 
lant would  be  entitled  to  an  acquittal  of  mnr* 
der  in  the  second  degree,  and  a  reduction  of 
his  offense  to  manslaughter,  the  Jury  were  re- 
quired to  believe  not  only  the  affirmative  of 
the  Issue  of  insulting  conduct  towards  his 
wife,  but  further  to  find  that  the  deceased 
had  used  violent  lanjrnage  to  and  threatened 
appeUant  with  bodily  harm,  and,  further, 
that  under  such  charge,  before  the  jury  were 
authorized  to  find  that  such  violent  language 
and  threatened  Injury  would  reduce  the  of- 
fense to  manslaughter,  they  must  further  be- 
lieve the  Insulting  conduct  towards  appel- 
lant's wife.  We  believe  further  that  the  two 
pwa^aphs  of  the  court's  charge  are  In  ir- 
reconcilable conflict.  Under  the  ftnirteenth 
paragraph  Insulting  conduct  towards  appel- 
lant's wife  Is  made  as  a  matter  of  law,  if 
b^feved,  adequate  cause,  and  the  Jury  are 
Instructed  that,  if  hla  mind  was  aroused  to 
sudden  anger  and  on  the  first  meeting  he 
killed  deceased,  the  otTense  would  be  man- 
slaughter; whereas,  in  the  next  paragraph  of 
the  court's  charge,  it  Is  required  that  both  In- 
sulting Conduct  and  the  violent  language  and 
threatened  Injury  must  be  found  to  be  true. 
Wtherever  the  law  makes  any  given  fact  ade- 
quate cause,  a  defendant  Is  entitled  to  a  pos- 
itive and  unequivocal  instraction  that,  If 
such  fact  18  proven.  It  la  adequate  causes 
And  where  any  one  or  more  Issues  are  rais- 
ed by  the  evidence  either  of  which,  if  found 
to  be  true,  would  as  a  fact  constitute  ade- 
quate cause,  the  jury  should  be  so  instructed, 
and  It  is  error  to  blend  the  two,  and  require 
that  the  affirmative  of  both  Issues  must  be 
found.  Hightower  v.  State.  53  Tex.  Cr.  R. 
4S0,  110  S.  W.  750.  and  Casey  v.  State,  54 
Tet.  Cr.  R.  5»4,  113  S.  W.  534. 

We  think  In  view  of  all  tbe  facts  that  this 
clinrge  may  and  probably  did  contribute  to 


and  bring  about  appeUanfs  ooiiTietfoD  of 
murder  in  the  second  de^rree,  and,  bdng  coz- 
vinced  that  it  la  erroneous,  we  think  » 
ought  to  grant  a  rehearing,  wbi^  is  bm 
done,  and  the  case  Is  reversed  and  tbe  case 
remanded  for  another  triaL 

McGOBD,     not  sitting 


MISSOURI,  K.  ft  T.  RT.  CO.  OP  TEXAS  t. 

KEMENIK)  et  ux. 
(Court  of  Civil  Appeals  of  Texas.    Jan.  9^  iSnH. 
Rehearing  Denied  Feb.  9.  1910) 

1.  Death  {{  104*)— Action  bt  PABEim-DAx- 

AOZS, 

In  an  action  by  parents  for  the  n^i^t 
death  of  a  minor  child,  a  chai^ge  that  the  pi.-~ 
ents  are  entitled  to  recover  the  reasonable  tt^ 
of  the  services  of  the  child  daring  minoritr  s 
erroneous  for  failing  to  require  tbe  jury  to  i^-- 
duct  the  cost  of  the  maintenance  of  the  dii^ 
during  minority. 

tEd.  Note.— For  other  cases,  see  Deatb.  CkL 
£.  f  146 ;  Dec.  Dig.  i  104.*] 

2.  RaHiBOadb  (S  3S0*)— Intovt  to  Pebsoio 
ON  Tbacs  —  NEouaincs  —  Quzsnoir  r(4 
Jury. 

Where,  in  an  action  for  the  death  of  s  cbl'^f 
while  attempting  to  pass  under  a  train  wh'  b 
had  stopped  at  a  crosaiag.  there  was  erite:?* 
that  tbe  crosainir  was  macb  used,  that  It  wit  the 
habit  of  pedestrians  finding  the  crossinp  bloci<-. 
by  a  train  to  pass  between  or  under  tbe  an. 
and  that  tbe  trainmen  knew  of  the  castonu  tbf 
question  whether  the  exercise  of  ordinary  «*■ 
required  tbe  conductor  to  see  if  pexsoDS 
under  the  train  before  starting  the  saise  **■ 
for  the  jury. 

tEd.  Note.— For  otiier  cases,  see  Baflnisd<. 
Cent  Dig.  f  lieO;  Dec.  Dig.  |  350.*) 

Appeal  from  District  Court,  UcLesasi 
County;  Marshall  Surratt,  Jndga 

Action  by  Chris  Kemendo  and  wife  agaisn 
the  Missouri,  Kansas  &  Texas  Railway  Cox- 
pany  of  Texas.  From  a  Judgment  for  plaie- 
tiffs,  defendant  appeals.  Reversed  and  re- 
manded. 

Clark,  Tantls  ft  Clark,  for  appdlant.  WS- 
llama  ft  Williams,  for  appelleesL 

FISHER.  0.  J.  This  U  ft  suit  (»y  ttie  SI- 
pellees  against  the  railway  coidehuit'  fte  dam- 
ages on  account  of  the  death  of  th^r  mlEtr 
son.  The  minor,  about  seven  years  of  a^. 
was  killed  In  the  dty  of  Waco  at  one  of  lis* 
public  street  crossings.  The  train  of  can 
pulled  up  to  the  crossing  and  stopped,  anl 
when  in  that  position  the  deceased  passed 
under  or  attempted  to  pass  under  one  of  ibt 
cars,  when  tbe  train  was  cut  in  two  or  dis- 
connected at  the  croBrin^.  the  fnmt  part  ct 
which  was  moved  away  from  the  crosstDS. 
and  ran  over  the  deceased  and  klUed  lUn. 
The  grounds  of  negligence  relied  on  by  ap- 
pellees are  that  the  railway  company  weL- 
gently  failed  to  provide  a  watchman  at  tba: 
particular  croealog,  so  as  to  waurn  tbe  pcN 
11c  of  the  approach  of  a  train,  and  that  tbe 


•For  otbar  caao  »ee  som*  topic  ud  section  NUUBER  in  D«c.  *  Am.  Digs.  1907  to  dats,  ft  S«portM-  ladoM 
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employte  In  oparfttton  ct  the  train  ne^lgoit- 
l7  tailed  to  look  ont  for  and  discover  If  any 
one  was  In  danger  Itefore  canalng  tlie  train 
to  more.  A  verdict  and  jndgmeat  were  ren- 
dered In  aratelleei^  ftiTor  for  tbe  sum  of 
92,00a 

Appellantfs  first  assignment  of  wror.  which 
complains  of  the  aietlfm  of  the  trial  conrt  In 
refusing  to  grant  an  q>plicatloa  to  omtinne, 
wUl  not  be  considered  because  the  case  wUl 
be  rerersed  on  other  gronnds. 

Appellant^s  fifth  assignment  of  error  com- 
I^ains  of  tlu  charge  at  Uie  txiMl  conrt  on  the 
measure  of  damages^  whldi  la  to  ttie  effect 
that,  If  the  Jury  fonnd  for  plalntlflS,  to  as- 
sess tiielr  damages  at  such  sum  as  will  com- 
pensate than  for  ttie  pecuniary  loSa,  If  any, 
snstslned  by  them  by  reason  of  the  child's 
death,  and,  In  arriving  at  snch  sum.  to  take 
Into  consideration  the  reasonable  value,  If 
any,  of  the  services  of  the  child  to  the  plain- 
tiffs nntlL  he  arrived  at  Uie  age  of  21  years. 
The  com^alnt  is  that  this  charge  makes  no 
allowance  for  the  cost  of  tbe  maintenance 
and  Bunxnt  of  the  child  during  that  time. 
Since  the  decidtm  of  the  Supreme  Conrt  In 
the  IfcVey  Case^  99  Tex.  SI,  87  S.  W.  828, 
this  conrt  has  held  that  In  cases  of  this  char- 
acter the  charge  In  snbmltting  the  measure 
of  damages .  should  exclude  those  Improper 
iteaa  which  a  Jury  might  consider  In  deter^ 
mining  the  amount  of  damages  that  the 
plaintiff  might  be  entitled  to  recover.  By 
analogy  the  principle  of  ttiat  case  applies  to 
the  charge  In  question.  The  chai^  Instructs 
tbe  jury  ttiat,  in  arriving  at  the  pecnnlary 
loss  sustained  by  the  plaintiffs,  the  Jnry 
should  take  Into  consideration  the  reasonable 
value  of  the  services  of  tbe  deceased  child 
until  he  arrived  at  the  age  of  21  years. 
There  is  no  qualification  or  limitation  Impos- 
ed upon  this  expression.  It  broadly  Informed 
the  Jury  that  the  plaintiff  Is  entitled  to  the 
reasimable  value  of  the  services  of  the  chlM 
for  that  period  of  time.  It  nowhere  makes 
any  allowance  for  the  support  and  mainte- 
nance of  the  dilld.  Of  course.  It  cannot  be 
disputed  bat  that  the  cost  of  the  support  and 
maintenance  of  ttte  chHd  during  that  period 
should  be  deducted  from  what  a  Jury  might 
determine  to  be  the  reasonable  value  of  his 
•ervices.  ^e  least  that  can  be  said  of  the 
chatga  is  that  It  Is  calculated  to  lead  the 
Jury  to  believe  that  th^  had  the  right  to  de- 
twmine  the  reasonable  value  of  the  services 
of  the  dilld,  Indepmdent  of  the  question  of 
charging  the  plalntUh  with  the  cost  and  ex- 
pense of  his  maintenance  This  cbarge  Is 
errtmoouB. 

Appdlantfs  fonrtih  assignment  of  «rror  com- 
plains of  the  fourHi  section  of  tbe  conrfs 
charge.  We  ore  not  sure  that  tbe  ssslgn- 
ment  of  error  Is  broad  enough  to  point  out 
tbe  obJectl(m  we  have  discovoed  to  the 


Charge,  and  which  will  doubtless  be  correct- 
ed upon  anothor  triaL  It  occurs  about  the 
middle  of  tbe  idiarge  set  out  on  ws»  IS  of 
appeilantfs  brief,  and  commoices  with  the 
words :  '*Or  it  you  btfieve  from  tbe  evidoice 
that  the  conductor  In  diarge  of  said  train 
failed  to  exerdse  ordinary  care  befbre  hav- 
ing aafd  train  started,  and  aXtex  It  had  stop- 
ped In  croBaln&  to  discover  If  the  starting 
thereof  would  Injure  any  oue.  and  that  bod 
be  exercised  such  care  before  signaling  Oie 
engineer  to  start  same  that  he  would  have 
discovered  the  perilous  situation  of  the  child," 
etc.  The  submission  of  this  question  as  pre- 
sented by  the  charge  Is  iffedlcated  upon  the 
idea  that  it  was  the  duty  of  the  conductor 
to  look  out  or  to  awdse  ordinary  care  to 
discover  if  womb  one  was  under  the  train 
before  starting  tike  same.  It  assumes  that 
this  duty  was  burdmed  npcm  the  cwductor. 
This  Is  not  correct  It  wu  a  question  of 
fact  as  to  whether  or  not  the  conductor  Is 
charged  with  the  duty  of  looking  ont  in  or- 
der to  discover  If  some  one  was  in  a  perilous 
position  befOTO  starting  the  train.  There  Is 
evidence  to  the  effSct  that  this  was  a  much 
used  crossing  and  that  It  was  ths  habit  and 
custom  of  pedestrians,  when  they  fbund  the 
avssing  blocked  by  a  train,  to  pass  between 
tbe  can  or  under  them  In  order  to  cross  the 
street,  and  the  evidence  upon  this  Subject  is 
of  such  a  diaracter  that  the  Jury  might  have 
concluded  that  the  employes  In  charge  of  the 
train  knew  of  such  custom ;  snd,  if  such  was 
tbe  case,  also  have  reached  the  conclusion 
that  the  exerdse  of  ordinary  care  for  tbe 
safety  of  the  puUic  would  have  required 
them,  before  starting  the  train,  .to  look  out 
In  order  to  discover  If  some  one  was  under 
the  train  or  between  the  cars  and  attempting 
to  cross.  The  conrt  should  not  have  assum- 
ed that  the  duty  to  look  out  existed,  but 
should  have  left  that  question  to  the  Jury. 

Much  of  the  evidence  of  Mrs.  Maggie  Ke- 
mendo,  complained  of  In  the  eighth  assign- 
ment of  error,  was  admissible.  Part  of  It 
was  not  Her  testimony  Identifying  the  book 
as  belonging  to  her  deceased  child  was  prop- 
o-ly  admitted,  and  also  the  Information  she 
received  from  her  8<m  PhlUp  that  tbe  deceas- 
ed was  killed,  but  It  was  not  proper  to  ad- 
mit what  he  said  with  referraice  to  tbe  book. 
The  appearance  of  the  book,  as  testified  to  by 
her,  was  also  admissible. 

We  have  pointed  out  what  we  consider  to 
be  the  errors  presented  In  appellant's  brief. 
The  remaining  assignments  have  been  care- 
fully considered,  and  we  are  of  the  opinion 
they  presmt  no  reraslble  error.  We  do  not 
deem  it  necessary  that  they  should  be  dis- 
cussed. 

For  the  reasom  stated,  the  Judgment  Is  re- 
versed and  tbe  cause  remanded. 
Reversed  and  remanded. 
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(TO. 


KELLAM  et  aL  r.  HAMPTON. 
(Coart  of  Oivil  Appeal*  of  Tezai.    Jan.  12, 
19ia   Rehearing  Denied  Feb.  9,  1910.) 

1.  Damages  rt  77*)— ComsACPS— LiQniDABED 
DAUAOEft—±^NAi.iT— Intent. 

While  the  law  favon  viewing  of  the  anm 
reaerved  in  a  contract  at  a  penalty  and  not  as 
liquidated  damagea^  the  criterion  in  the  inter- 
pretation of  the  contract  la  the  Intention  of  the 
parties  ascertained  hf  the  terma  of  the  inatm- 
ment  itself. 

[Bd.  Note. — For  other  caseiL  see  DamaEes, 
Cent  Dig.  {  156 ;  Dec  Dig.  |  77.*] 

2.  DAlCAOn  Q  T6*>-G0NTBACTB— LnjUXDATKD 
DAlf AQE8— I^nAITT— DOUBTTDI.  CABEB. 

Where  there  la  a  donbt  aa  to  whether  the 
Bom  reserred  in  A  contract  la  a  penalty  or  liq- 
nidated  damagea,  tlie  law  declaxea  the  aom  a 

penalty. 

[Bd.  Note. — For  other  caaea,  see  Damages, 
Cent.  Dig.  S         Dec.  Dig.  S  76.*] 

&  DAXAOKS  ({  79*)— CONnAOTB— "IdOmDAT- 
ED  DAUAGBS"— ''PCNALTT"— GEBTAUrrr  A» 

TO  ACTUAI.  DAUAGEa. 

Where  damages  are  not  capable  of  being 
ascertained  by  any  satisfactory  rule  and  the 
tongnage  of  the  contract  admits  of  the  constmc- 
tlon,  the  sum  reserved  is  "liquidated  damages," 
bat  where  the  loaa  may  be  easily  determined  by 
proof  of  market  values,  the  sum  reserved  is  a 
penalty"  subject  to  the  intention  of  the  par- 
ties as  evidenced  by  the  contract. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent.  Dig.  fiS  164-169;  Dec  Dig.  |  79.* 

For  other  definitions,  see  Words  and  Phrases, 
vol.  5,  pp.  4175^179;  vol,  6,  pp.  5272-5276; 
VOL  8,  p.  7750.] 

4.  DAUAGEa  rt  76*)— Contracts— LiQOTDATED 
Dauageb  —  Penaltt — Absbnci  or  Aqbee- 

MENT. 

In  the  absence  of  an  agreement  the  law  de- 
crees that  the  sum  reserved  In  a  contract  Is  a 
penalty  which  cannot  be  recovered  by  the  per^ 
son  for  whose  benefit  It  1*  reserved  wlthont 
proof  of  the  damages  sustained  by  him. 

[Ed.  Note. — For  other  cases,  see  Damages, 
Cent  Dig.  S  154 ;  Dec  Dig.  8  76.*] 

5.  DaUAOES  (i  81*)— COHTRAOra— LlQirrDATED 

Dahaobs  —  Penaltt  —  Deposit  '  TO  Secuu 

PSRFOBMANCE. 

To  give  a  deposit  the  cliaracter  of  liqui- 
dated damages  the  contract  most  be  proved  by 
which  the  parties  agreed  that,  in  case  of  a 
breach  on  the  part  of  the  depoxitor,  the  amount 
of  the  deposit  shall  go  to  the  other  aa  the  agreed 
damages  arising  from  the  breach. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  i  177 ;  Dec.  Dig.  |  81.*] 

6.  Damages  (S  74*)— Gontbaotb— taQViOATED 
Dauageb— Penalty. 

Contracts  for  lignldated  damages  are  not 
anatalned  except  on  the  principle  that  parties 
may  agree  in  advance  as  to  what  the  damages 
will  be  In  case  of  breach  of  the  contract,  and 
where  no  snch  agreement  has  been  made  the 
law  will  not  make  It  for  the  parties. 

[Ed.  Note.— For  oAer  caaes,  aee  Damages, 
Dec  Dig.  S  74.*J 

7.  DAUAORS  (%  78*)— CONTEACra— LlQtllDATID 
DAUAGES— Pe  N  ALTT. 

A  contract  for  the  sale  of  real  estate  which 
stipulates  that  the  purchaser  has  given  a  note 
for  a  part  of  the  nilce ;  that  If  the  title  is 
found  good  the  vendor  shall  give  a  deed ;  that 
if  the  title  is  defective  the  vendor  will  return 
the  note,  bnt  which  does  not  provide  what  shall 
be  done  with  it  on  the  breach  of  the  contract  by 
the  purohancr,  does  not  make  the  note  stipulated 


damagea  for  the  porchaae^s  (madi,  Imt  nakaa  it 
a  penalty,  and  the  vendor  to  tecover  most  sliow 
the  damages  sustained. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  IS  158,  109;  162;  De&  Dig.  %tS*] 

Appeal  from  DistrlcC  Ooort,  Bexar  Ocran- 
ty ;  J.  Lw  CuB^,  Jodgtt. 

Action  br  a  B.  Baa^bn  against  O.  H. 
EellaiD  and  ottwra.  Jstom  a  Judgment  for 
Irialntiff,  defendanta  aweaL,  Beraraed  and 
remanded. 

3oei  A.  Lipscomb,  Bertrand  A  Arnold,  and 
Bmeat  Ftilbaum,  for  appellanta.  W.  A.  Sfi- 
Teos  and  fieth  Searcr.  for  appellee; 

FLT,  J.  This  suit  WEB  InsUtuted  fay  ap> 
pellee  on  a  promissory  note  for  f2,500  exe- 
cuted by  a  H.  Kellam.  D.  L.  Graham,  A.  K 
O'Brien,  and  J.  Vanlandingbam,  aj^lants 
ber^  The  cause  was  tried  by  Jury,  and 
resulted  In  a  rerdlct  and  judgment  ap- 
pellee for  the  amount  of  bis  claim. 

The  facts  show  that  the  note  was  given 
for  a  payment  on.  certain  lands,  aa  is  dis- 
closed by  the  following  contract:  "Know  all 
men  by  these  presents  that  we,  W.  J.  Fran<7. 
and  0.  B.  Hampton  of  Mt  Pleasant  In  state 
of  Iowa,  in  consideration  of  $69,620.00  to  os 
In  hand  paid  and  secured  to  be  paid  aa  toi' 
lows:  One  certain  iHwrnlssory  note  tot  the 
sum  of  $2,500.00  due  and  payable  20  days 
from  date  to  tbe  order  of  O.  EL  Hamptui,  and 
$10,000.00  cash  to  be  paid  to  G.  B.  Hampton 
on  delivery  of  dead  to  hereinafter  described 
property.  One  personal  note  tox  |9;120lOO 
due  and  payable  twelve  months  tnaa  date  of 
dellTeiy  of  deed.  One  store  building  and  lot 
valued  at  $2,000XX>  and  one  stodc  <tf  mer- 
chandise valued  at  $2,300.0(^  owned  1^  J. 
W.  Kellam  and  a  H.  K^am  situated  in  the 
town  of  Pflngervllle,  county  of  TrsTls,  state 
of  Tazaa  $8,000.00  received  fnsn  the  Texas 
Business  Exchange^  t2te  recrtpt  of  which  is 
hneby  acknowledged.  One  note  for  fao.O0(L- 
OO  to  be  secured  by  vendor's  Uai  on  bneln^ 
after  described  propoty  due  and  payable  on 
or  beCwe  three  years  after  data  of  ddlvoy 
of  deed.  As  a  part  consldmtioa  tiie  said 
C  BL  Hanqiton  ^reea  to  letafaa  $5,000.00  In- 
tereat  In  the  property  herelnaftw  doscribed. 
Have  bargaliMd,  sold  and  agrees  to  convey 
to  0.  H.  Kellam  of  the  county  ot  Trarls  and 
state  of  O^xas,  the  following  described  prop- 
erty, to  wit:  8,481  acres  of  Isnd  located  about 
one  mile  west  of  the  stathm  of  R^iKdds  in 
Nueces  ooun^.  Texsa  Said  land  Is  known 
as  the  Caegg,  Doyls^  and  Bury  tract,  and  ii 
a  part  ol  the  John  Rssmcdds  tr^t  and  la 
now  owned  by  W.  J.  IVancy  and  CL  BL  Hamp- 
ton. As  part  consideration  it  la  furtlier 
agreed  by  the  owner  ot  the  above  described 
property  that  the  said  O.  H.  Kellam  rtiall 
have  possession  of  ssld  described  land  on  » 
before  July  I,  1007.  The  said  W.  J.  Francy 
and  G  B.  Hampton  agrees  with  flie  said  C 
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H.  &Ila&  to  «nente  nleuai  to  any  tract 
of  land  Bold  the  wld  0:  H.  Ktilam  on  or 
before  80  days  after  the  date  ot  notke  glvea 
to  said  W.  J.  Fiancy  azkd  O.  B.  Hanqttw  that 
said  property  has  been  sold.  And  It  la  far- 
ther agreed  ttiat  after  ttie  sale  of  ai^  tract 
or  tracts  «r  land  made  by  said  O.  H.  Kellam, 
that  tbe  said  0.  H.  Eellam  aball  tnily  be  re> 
qnlred  to  torn  orer  to  said  W.  J.  I*rui<7  and 
C  BL  Hampton  the  smn  ot  98.60  on  eadi  acre 
sold  by  the  said  a  H.  KsSlax^  Said  moaey 
to  be  credited  on  the  $30,00a00  notei  It  is 
farther  agreed  that  lOl  the  abortf  described 
notes,  except  the  note  for  $2^600.00  Aall  bear 
Interest  at  the  rate  of  7%  per  annum,  un- 
tu  paid.  The  said  W.  J.  rnmcr  and  a  B. 
Hampton  obligates  themselTes  to  d^lvw  to 
the  said  C  H.  Kellam  a  complete  alwtract  of 
title  to  said  ptopesty,  sboviog  a  good  and 
soffldent  title  In  law.  Said  Kellam  shall 
hare  20  days  time  In  which  to  examine  said 
abstract  after  saiU  abstract  has  been  de- 
llrered  to  said  Kellam.  If  title  is  found  good, 
then  said  Fnmcy  and  Hampton  shall  deliver 
to  said  Eellam  general  warranty  deed  con- 
veylng  said  property  to  said  Kellam.  and  if 
there  Should  be  defects  in  said  title  said  W. 
3.  Francy  and  C  E.  Hampton  shall  hare  rea- 
sonable time  in  which  to  cure  said  defects, 
and  if  said  defects  cannot  be  cured  within  a 
reasonable  time,  then  in  that  event,  said  W. 
J.  Francy  and  G.  E.  Hampton  agrees  to  re- 
turn to  the  said  Kellam  the  above  described 
note  of  $2,500.00.  Witness  our  signature,  Id 
triplicate,  on  this  the  4th  day  of  June,  3907, 
city  of  San  Antonio,  Texas.  W.  J.  Francy,  C. 
R  Hampton,  by  O.  E.  Hampton.  C.  H.  Kel- 
lam." 

It  is  the  claim  of  appellee  that  the  note 
was  given  aa  earnest  money  and  was  liqui- 
dated damages,  and  of  coujrse  that  he  could 
recover  without  proof  of  any  damages  result- 
ing from  a  failure  of  appellant,  C.  H.  K^lam, 
to  comply  with  the  contract  of  sala  On  the 
other  hand  it  is  the  contention  of  appellants 
that  the  note  represented  a  penalty,  and  that 
In  order  to  recover  appellee  was  compelled 
to  all^e  and  prove  the  damages  sustained  by 
a  breach  of  the  contract  The  court  In  the 
charge  to  the  Jury  treated  tAe  amount  of  the 
note  as  liquidated  damages,  and  Instructed 
a  verdict  for  appellee  unless  It  appeared  from 
the  evidence  that  he  had  failed  to  tender  a 
deed  embodying  a  release  clause  as  demand- 
ed by  the  contract,  and  had  failed  to  correct 
the  abstract  of  title.'  The  law  prefers  view- 
ing a  sum  reserved  In  a  contract  as  a  pen- 
alty, rather  than  liquidated  damages,  but  the 
true  criterion  in  the  interpretation  of  a  con- 
tract In  this,  as  well  as  other  reQ>ects,  Is  the 
true  intention  of  the  parties,  which  Is  to  be 
ascertained  the  terms  and  stipulations  of 
the  Instmm^t  Itself.  Tbe  contract  In  this 
case  is  silent  on  the  subject  of  the  disposition 
of  tbe  amount  of  the  note  in  case  of  default 
upon  the  part  of  the  prospective  buyer  of  the 
land,  the  only  pntrlslon  In  regard  to  it  being 


that  ttie  note  should  be  returned  to  Kdlam  in 
case  ttie  title  was  found  to  be  defective.  The 
note  was  dearly  given  as  the  first  paym»t  on 
the  land  In  case  the  trade  was  perfected,  and 
it  was  to  be  returned  to  tlie  maker  of  it  In 
case  defects  In  the  tlfle  preroited  the  oon* 
summation  of  the  8al&  What  vna  to  be  done 
with  It  In  case  tbere  was  a  breadi  o£  the 
contract  on  the  part  (tf  the  raidee?  On  that 
matter  tbe  contract  Is  silait,  and  there  must 
at  least  he  a  donbt  as  to  tlie  intuition  ot  the 
parties  in  regard  to  it,  and  whenever  thore 
Is  a  donbt  in  r^:ard  to  sixAl  a  maUer  the  law 
will  declare  the  sum  reserved  a  penalty  rath- 
er than  liquidated  damages.  Durst  t.  Swift, 
U  Tex.  273 ;  HaU  t.  York,  le  Tex.  1& 

It  is  true  that  If  damages  are  not  capable 
of  being  ascertained  by  any  satisfactory  and 
known  rule,  then.  If  the  language  of  tbe  con- 
tract will  admit  the  reserved  sum  will  be 
held  to  be  stipulated  or  liquidated  damages, 
but  wbere  tbe  loss  or  injury  may  be  easily 
determined  by  proof  of  market  values  the  sum 
will  be  regarded  as  a  penalty,  and  not  as 
liquidated  damages.  These  rules  are  depend- 
ent however,  upon  the  Intention  of  the  par- 
ties as  evinced  by  the  terms  of  their  con- 
tract, and  where  there  has  been  no  contract 
as  to  the  amount  deposited  all  rules  must 
give  way  to  that  rule  of  law  whlcii  In  the  ab- 
sence of  an  agreement  will  decree  it  to  t>e  a 
penalty,  which  cannot  be  recovered  by  the 
person  for  whose  benefit  it  was  deposited 
without  proof  of  the  damages  sustained  by 
him.  Maupm  on  Marketable  Title,  pp.  231- 
282.  To  give,  a  deposit  tbe  character  of  esti- 
mated, stipulated,  or  liquidated  damages,  a 
contract  must  be  proved  by  which  the  par- 
ties agreed  tbat  in  case  of  a  breach  upon  the 
part  of  the  depwitor,  the  amount  of  the  de- 
posit should  go  to  the  other  party  as  tbe 
agreed  damages  arising  from  a  breach  of  tbe 
contract  Contracts  for  liquidated  damages 
are  never  sustained  except  upon  the  principle 
that  parties  have  the  right  to  agree  in  ad- 
vance as  to  what  tbe  damages  will  be  In  case 
of  a  breach  of  the  contract  and.  If  no  such 
agreement  has  been  made,  the  law  will  not 
make  It  for  the  parties.  No  such  agreement 
appears  In  the  written  contract  In  evidence 
In  this  case,  and  the  oral  testimony,  If  of  any 
value,  was  to  tbe  effect  that  the  note  was 
given  as  evidence  of  good  faith  of  appellants 
In  the  purchase  of  the  land.  There  Is  not 
one  word  in  the  record  which  tends  to  show 
that  It  was  ever  agreed  between  the  parties 
that  the  amount  of  the  note  was  to  be  stipu- 
lated or  liquidated  damages.  In  such  case 
tbe  law  will  declare  It  a  penally.  Beach 
Mod.  Law  Oont  |  629,  and  note. 

No  case  has  come  within  our  observation 
In  which  It  has  been  heSd  that  a  sum  demit- 
ed will  be  considered  liquidated  damages, 
where  there  is  no  language  In  the  contract 
evidencing  the  intention  of  the  parties  to  con- 
sider the  deposit  as  liquidated  damages.  The 
opinion  in  the  case  ot  Collier  v.  Betterton, 
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8T  Tex.  440,  29  8.  W.  487,  MUed  on  bj  ap- 
pellee,  was  baaed  <ki  a  ocmtract  whldi  apedal- 
ly  dealgnated  Oa  amount  to  be  recoTered  aa 
■t^pnlated  damaffee  and  Qie  ooart  in  view  of 
that  agreemokt  and  the  drcnnutancea  anr- 
nmsdlng  the  case  b^d  that  the  contract  waa 
for  stipolated  damagee. 

The  cam  waa  tried  by  the  ooart  below  on 
the  theory  alone  that  the  contract  provided 
for  stipulated  or  llqaldated  damages,  and 
oonsequently  we  do  not  feel  disposed  to  de- 
prive appdlee  <tf  an  opportunity  of  trying 
hla  case  tm  tiie  theory  of  the  note  being  giv- 
en for  a  penalty*  and  will  not,  theref we,  ren- 
dw  Judgment,  aa  we  would  do  if  an  oppor- 
tunity had  been  offered  or  forced  upon  him 
by  the  ruling  of  the  trial  court  to  so  develop 
his  case. 

The  judgment  la  reversed  and  the  cause 
remanded. 


UEZIiAB  V.  CITT  OF  MIIjES  et  a1. 

(Coart  of  Civil  Appeals  of  Texas.   Jan.  26, 
1010.) 

Municipal  Gobforatioits  (|  623*)— Pdblic 
Nuisance  ~  Sice  Hobsb  —  Dahaoeb  fob 
KiLUNo— Bight  to  Rbcovbb. 

A  horse,  left  by  the  owner  In  charge  of  a 
llverr  stable  keeper,  became  sick  with  an  in- 
curable  disease,  and  when  it  became  a  public 
nuisance,  it  was  killed,  pursuant  to  the  instruc- 
tions of  the  mayor  and  aldermen  and  the  town 
health  officer,  and  at  the  request  of  the  livery 
stable  keeper.  HeJd,  that  as  the  city  had  the 
right  under  Bev.  8t  1806,  arts.  447.  4G2,  to 
sommarlly  abate  such  a  nuisance,  calculated  to 
affect  the  public  health  or  comfort  of  Ita  Inhab- 
itants, the  owner  was  not  entitled  to  recover 
even  nominal  damases  from  the  city  or  the  oth- 
er parties  concerned,  on  the  ground  that  a  tres- 
pass waa  committed  because  they  did  not  get 
his  consent;  he  being  absent  at  us  time. 

TEd.  Kote.—For  otlier  cases,  see  Municipal 
Cori>oration8,  Gent  Dig.  i|  1871-1874;  Dec. 
Dig.  I  623.»] 

Error  from  Bunnels  County  Court;  B. 
B.  Stone,  Judge. 

Suit  by  John  Mezlar  against  the  City  of 
Miles  and  others.  There  was  a  jud^ent 
for  defendants,  and  plalntlft  brings  error. 
AflBrmed. 

Lee  Upton,  for  plaintiff  in  error.  J.  B. 
Wade,  for  defendants  In  error. 


FISHBB,  C  7.  This  Is  a  suit  by  the  plain- 
tiff In  error  against  the  ctty  of  Miles,  Geo. 
S.  Graves,  George  W.  Beader,  J,  W.  Hlnfcle, 
A.  D.  Dllllnger,  and  S.  M.  Scott,  to  recover 
damagee  for  a  horse  Ulled  by  defendants, 
owned  by  the  plaintiff,  alleged  to  be  worth 
$250,  also  to  recover  exemplary  damages  in 
the  sum  of  S250.  Tt\e  case  was  tried  before 
the  court  without  a  jury,  and  Judgment  en- 
tered that  the  plaintiff,  John  Medar,  take 
nothing  1^  reason  of  his  suit,  and  that  the 
defendants  recover  their  costs. 


On  the  second  page  of  plaintiff  fat  emr^ 
hrlef  la  ft  atatemrait  to  the  ^«ct  that  tt  It 
admitted  him  that  the  city  of  HUes  would 
not  be  llalde  for  the  acta  of  Its  ofllcen,  u 
Um  baaia  of  the  rait  ma  a  tort  committed 
by  the  mayor  and  the  aMermen  of  Oe  dtr 
and  the  dty  marahal  and  a  livery  stab'^ 
keeper;  but  the  plaintiff  does  contend  tbat 
the  indlTlduala  named  are  liable  under  the 
findings  of  fact  by  tibe  court  for  at  last 
nominal  damages,  and  on  whldi  the  plain- 
tiff In  error  rdies  for  a  reversal  of  tiib 
case.  There  la  no  statement  of  facts  in  the 
record,  but  it  comea  up  to  this  court  on  tbe 
following  flndlnga  of  fact  and  condodons 
of  law  of  Ha  trial  court: 

"Goncluslasm  of  Fact. 

"a)  I  find  from  the  evldence  that  pUhidS 
was  the  owner  of  the  horse,  for  the  loss  of 
which  this  suit  was  filed,  and  that  some  two 
or  three  weeks  prior  to  December  19,  1907, 
he  placed  the  horse  with  defendant  S.  H. 
Scott  for  keeping  and  attention,  for  hire  Is 
Scott's  public  livery  stable  in  the  town  of 
Miles,  Runnels  county,  Tex.,  and  that  Scott 
was  given  no  authority  with  reference  to 
the  horse,  except  to  feed  and  properlr  care 
for  him  during  the  absence  of  plaintiff  froo 
the  county. 

*'(2)  That  about  ten  days  prior  to  Decem- 
ber 19,  1907,  the  horse  became  seriously  sick 
^Ith  bladder  and  kidney  trouUe,  and  after 
two  or  three  days  was  down  practically  all 
the  time,  unable  to  get  op  on  his  feet,  tod 
that  within  two  or  three  days  after  he  got 
down,  the  horse  In  his  struggles  caused  lar^e 
sores  to  form  in  all  places  on  his  body  where 
he  came  in  contact  with  the  ground,  from 
which  he  contracted  blood  poison  four  or 
live  days  before  December  19th,  when  he 
was  killed. 

"(3)  That  defendant  Scott  procored  the 
services  of  a  veterinary  surgeon,  who  could 
do  nothing  for  the  horse,  which  for  three  or 
four  days  prior  to  December  19tli  waa  on- 
able  to  get  on  his  feet 

*'14)  That  the  sore  places  on  his  hips  and 
legs  rotted  out  to  the  bone,  the  odor  ot  which 
became  very  offensive  to  passers-by  on  the 
street,  and  to  occupants  nt  other  bnUdlngi 
within  one-half  dty  blodL 

"(6)  That  Scotfs  livery  stable  was  located 
on  one  of  the  principal  business  streets  of 
the  town,  and  the  horse  lay  wittdn  Ave  or 
six  feet  of  the  sidewalk.  That  various  dtl- 
aens  of  the  town  complained  to  tbe  town  ao* 
thorltles  concerning  the  condition  and  offtt- 
slveness  of  the  horse,  and  defendant  Scott 
on  December  19th,  called  upon  the  dty  an- 
thoritles  to  take  the  horse  off  bis  hands,  oa 
which  date  the  mayor  of  the  town,  defendant 
Geo.  S.  Graves,  and  two  aldmnoi  of  the 
town,  defendants  Beader  and  Hlnkle.  aod 
the  town  health  oflSeer  held  an  Informal  con- 
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fermce,  and  Instracted  tbe  city  marshal,  de- 
fendant ]>UUnger,  to  kill  the  horse  and  bum 
his  carcass,  wlikrli  was  done  by  him  on  the 
afternoon  of  December  19th,  with  the  con- 
sent and  at  the  request  of  the  defendant 
Scott,  but  without  the  consent  or  knowledge 
of  plalntur,  who  was  In  a  distant  county, 
and  knew  nothing  of  his  horse's  condition. 

"(6)  That  the  horse  was  in  a  dying  condl- 
ttoB  at  the  time  he  was  dispatched,  and 
would  hare  lived  only  a  few  hours,  If  left 
alone. 

"(7)  I  further  find  from  the  orowhelmlng 
weliebt  of  evidence  that  the  horse  was  ab- 
Bolutely  valueless  lit  the  time  he  was  killed, 
and  that  therefore  plaintiff  suffered  no  dam- 
ages by  reason  thereof. 

"Concliutoa  of  Law. 

"(1)  I  finA  that  view  of  the  fftcts  de- 
UHed  above,  neither  the  defendant  A.  H. 
DUllnger,  who  killed  the  horse,  nor  the  other 
defendants  who  advised  him,  Incurred  any 
UablUty  to  plaintiff  herein." 

It  Is  admitted  by  the  plaintiff  in  error, 
and  it  Is  clear  from  the  facts,  that  he  sus- 
tained no  actual  damages,  that  the  horse 
was  worthless  and  practically  dead  when  be 
was  killed  by  the  defendants;  but  the  con- 
tention la  that  the  killing  was  without  his 
consent,  and  therefore  unlawful,  and  from 
that  fact  alone  a  trespass  was  committed, 
and  he  Is  at  least  entitled  to  uKnlnal  dam- 
ages. But  an  answer  to  this  contoitlon  con- 
sists In  the  fact  that  It  is  apparent  that  the 
horse  In  Its  then  condition  was  a  public  nui- 
sance when  killed;  and  It  Is  clear  from  ar- 
ticles 447  and  462,  and  possibly  other  articles 
niton  that  subject  of  the  Bevlsed  Statutes 
of  1S96,  that  the  city  had  the  right  to  sum- 
marOy  abate  and  abolish  a  nuisance  of  this 
character,  which  was  calculated  to  affect  the 
public  health  or  the  comfort  of  the  Inhabit- 
ants of  t^e  city,  and  that  by  the  second 
article  cited  the  city  had  the  right  to  have 
the  same  removed.  The  animal  at  the  time 
of  its.  destmction  could  practically  be  re* 
garded  as  dead.  It  was  in  a  very  offensive 
oonditlon,  to  snch  an  eztoit  that  the  Inhab* 
itants  of  the  town  complained  of  it.  It 
woold  have  been  inhuman  to  have  undertak- 
en to  remove  the  horse  while  he  was  alive, 
and  it  was  an  act  of  humanity  upon  the 
Itart  of  the  defendants  to  kill  the  horse  and 
relieve  him  from  his  then  evident  suffering, 
knowing,  as  they  did,  that  the  horse  was 
suffering  from  ftn  Incurable  disease,  and 
was  down  and  helpless,  and  that  it  was  a 
matter  <tf  a  short  time  until  he  would  dla. 
The  owner  was  not  present  and  he  could 
not  be  aroealed  to  in  order  to  get  his  ochh 
•ent  that  the  means  resorted  to  could  be 
taken  in  ordra  to  abate  tiie  nuisance  and  re- 
lieve the  animal  in  his  then  condition,  which 
the  facts  clearly  showed  to  be  of  such  an  of- 


fensive nature  to  the  inhabitants  of  the 
city  as  to  likely  affect  their  comfort  and 
the  public  health. 

We  find  no  error  In  the  record,  and  the 
Judgment  is  affirmed. 


BUCHANAN  ft  OILDEB  v.  HUBAYDA.t 

(Court  of  Ovil  Appeals  of  Texas.   Jan-  12. 
19ia   Rehearing  Denied  Feb.  9,  1910.) 

1.  BfAsm  Attn  SnvAKT  (U  101.  102*}— Ob- 

LIQAXIOH  TO  FuUflBH  SAFE  PLAOB  TO 
WOBK. 

It  is  the  duty  of  a  master  to  exercise  ordi- 
nary care  to  furnish  bis  servant  a  reasonably 
safe  place  to  work,  except  where  the  place  be- 
comes unsafe  during  the  progress  of  ue  work. 

[Ed.  Note.— For  other  eases,  see  Master  and 
Servant,  Cent  Dig.  H  171*  179;  Dec  Dig.  H 
101,  lOZ*] 

2.  Masteb  and  Sebvant  <|  103*)— Sais  PIAOI 
to  wobk— dkleoation  0¥  dott. 

The  duty  of  a  master  to  exercise  ordinary 
care  to  furnish  his  servant  a  safe  place  to  work 
cannot  be  delegated^ 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent  Dig.  1 176;  Dec.  Dig.  1 108.*] 

8.  MAvrxB  AND  Sebvant  (|  W*)—lvnm  to 

Sebvant— Pboxiuatb  Cause. 

A  master  whose  negligence  results  In  in- 
Jury  to  a  servant  la  not  relieved  from  liability 
by  the  fact  that  flie  negUgenee  of  a  third  per- 
son concurred  In  producing  the  Injury, 

[E^  Note^For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  |  162;  Dea  Dig.  |  96.*] 

4.  Hastes  and  Sebvant  <|  217*)— Injubt  to 

Sebvant- AssiTicpTioN  or  Risk. 

A  servant  does  not  assume  the  risk  of  bis 
master's  negligence,  unless  he  knows  or  is  charg- 
ed with  knowledge  thereof,  and  of  the  danger 
arising  therefrom. 

[Bd.  Note.— For  otiwr  cases,  see  Master  and 
Servant,  Cent  Dig.  f  684;  Dee.  IHg.  f  217.*] 

6.  Masteb  and  Sebvant  (|  97*)— Injubt  to 
Sebvant  —  Liabiliit  —  Aooidentai.  ob  Im- 

FBOBABLB  INJUBT. 

A  master  is  not  liable  to  his  servant  for  an 
Injury  resulting  from  pure  accident,  or  from 
causes  which  conld  not  be  reasonably  anticipat- 
ed, unaccompanied  by  lack  of  ordinary  care  on 
the  master's  part  but  the  fact  that  an  accident 
was  so  nnusoal  and  extraordinary  tliat  it  could 
not  reasonably  have  been  enweted  to  happen 
does  not  relieve  the  master  irtHu  the  effect  of 
his  negligence;  and,  where  an  injnry  is  such 
that  it  might  have  been  reasonably  anticipated, 
he  is  liable,  where  his  negligence  proximately 
caused  the  injury. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  I  163 ;  Dec.  Dig.  {  97.*] 

0.  Masteb  and  Sebvant  (|  96*)— Injubt  to 
Sebvant— Liabiutt  —  Independent  Con- 
tbactob. 

A  master  Is  not  liable  to  his  servant  for 
the  negligent  act  of  the  servant  of  an  Independ- 
ent contractor;  but  where  the  master  is  negli- 

Ct,  and  the  negligence  of  the  servant  of  the 
ependent  contractor  concurs  with  his  own  in 
causing  the  injury  to  Ids  servant,  he  is  liable 
therefor  to  the  same  extent  as  if  the  Injury  had 
been  caused  by  his  negligent  act  alone. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant  Cent  Dig.  ff  16S,  162;  Dec.  Dig.  | 
96.*] 
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7.  AnuL  Aim  BiaK»  (I  1001*)  — Rxniw  — 

VlBDIOr— OOZTOLUnTBHBBS. 

NeKllgeoce  Is  primailly  for  the  Jory ;  and, 
where  there  is  aoy  erldeoce  .reasonablj  tending 
to  ehow  its  existence,  and  that  it  was  the  proxi- 
mate causa  of  an  tnjtuy  CMnplained  of,  tlw  Ter> 
diet  la  condnsiTa. 

VBH.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent.  Dig.  f|  8922,  8928-^34;  Dea 
Dig.  |10Ol.«l  — 

&  MaBTEB  and  SSBTANT  (I  276*>— IHJUBT  TO 
SXRVAltT— GAUBE  of  IHJUBT— BTIDBKCB. 

Bridence  keld  to  justUr  a  finding  that  the 
injury  to  a  servant  of  a  contractor  erecting  a 
baildiDg,  snstained  vhlle  conBtmctlng  a  stair- 
way in  a  shaft  by  the  fall  of  a  ladder  on  an  up- 
per floor,  vaa  caused  by  the  negligent  failure 
of  the  contractor  to  properly  secnie  the  ladder, 
anthorlsing  a  recovery,  though  the  ladder  was 
displaced  by  the  negligence  of  a  servant  of  an 
independent  contractor. 

[E!d.  Note. — For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |  059;  Dec  Dig.  f  276.*] 

0.  Mabieb  aro  Sibtant  (I  198*)  —  Fellow 

tesvAim— Who  Abb. 

A  servant  of  a  contnctor  erecting  a  build- 
ing and  a  servant  of  an  Independent  contractor 
are  not  fellow  servants. 

[Bd.  Note.— For  other  case*,  see  Master  and 
Servant,  Cent  Dig.  {  4S2;  Dec.  Dig.  {  193.*] 

10.  Mastbb  and  Sebtant  (f  201*)— Injitbt  to 

SBBTANT^FSIXOir  SEBVANTS— COSOCBBEKT 

Neolioxnoe  or  Mastbb. 

Where  a  servant  of  a  contractor  erecting  a 
building  was  injured  by  the  fall  of  a  ladder  be- 
cause of  the  n^lisepce  of  tlie  contractor  In  Im- 
properly seenring  it,  and  In  putting  a  servant  to 
won  beneath  it  where  he  might  Be  injured  bj 
its  fall  if  displaced,  the  contractor  failed  to  use 
ordinary  care  to  furnish  the  servant  a  reason- 
ably saxe  place  to  wor^  and  his  negligence  was 
the  proximate  cause  of  the  injuiy,  tnongh  the 
displacement  of  the  ladder  was  caoaed  by  the 
ne^igence  of  a  fellow  servant 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent  Dig.  {  527 ;  Dec  Dig.  |  201.*] 

11.  MaBTEB  and  SBBVANT  (f  217*)— INJUBT  TO 

SsBVANi^AaBUHpnon  or  Btas. 

Where  the  place  where  a  servant  was  In- 
jured did  not  become  dangerous  during  the  prog- 
ress of  the  woA  be  was  doing,  but  was  danger- 
ous when  bis  master  put  him  there  to  work,  and 
the  servant  did  not  know  of  the  danger,  he  did 
not  assume  the  risk. 

tEd.  Note.— For  other  cases,  see  Master  and 
Servant.  Cent.  Dig.  il  674-^00;  Dec  Dig.  | 
217.*] 

12.  Tbial'  (I  200*)  —  BxruBAi.  to  Give  In- 

BTBTJCTIOKB— MATIEBB  ZllGLUDED  IN  GHABOX 

OlVBN. 

A  party  cannot  complain  of  the  refusal  of 
an  instruction,  where  the  instmctloas  given 
were  more  favorable  to  him  than  the  requested 
instruction. 

[Ed.  Note.- For  other  cases,  see  Trial,  Cent 
Dig.  i  651 ;  Dec.  Dig.  |  260.*] 

13.  Tbial  (f  141*)  —  Submission  or  Ques- 
tions TO  JURT— tjKCOKTEOVBBTKD  FACTS. 

A  party  shonld  not  request  the  submission 
to  the  jury  of  an  issue,  wnere  the  undisputed 
evidence  shows  the  facts  as  a  matter  of  law. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  «  836;  Dec  Dig.  i  14L*] 

Appeal  from  District  Court,  Bexar  Coun- 
ty ;  Edward  Dwyer,  Judge. 

Action  by  Pablo  Murayda  against  Buch- 
anan &  Glider.  From  a  Judgment  for  plain- 
tiff, defendants  appeaL  Affirmed. 


Onion  ft  Henry,  tor  appellants.  Andersoc 
ft  B^en,  PerT7  J.  Levla,  and  H.  C  Carta, 
for  appellee; 

NEILIj,  jr.  This  Is  an  action  bron^t  br 
appellee  against  appellants  to  recorer  dsai- 
ages  for  personal  InJatles  allied  to  hive 
bem  Inflicted  by  the  latter^  negllgenee  It 
was  all^^  by  plaintiff,  In  snbetance;  tttt 
on  May  5,  1908,  while  he  waa  in  the  aasHtf 
of  defendants  as  a  common  laborer  is  tbe 
constmction  of  a  cortaln  bnUdtne  In  the  dt? 
of  San  Antonio,  and  at  work  In  It  tn  the  dfs- 
charge  of  the  duty  of  hie  employinent  a  lad- 
der, which  defendants  had  negllgeotly  cao- 
ed  and  permitted  to  r«uain  lu  an  Inaeaire 
position,  fell  from  above  the  place  wlwre  be 
was  working  upon  him,  serionaly  and  pcnu- 
nently  Injuring  him ;  that  defeodiants  had 
Diligently  caused  and  permitted  tlie  laddK 
to  occupy  an  Insecnre,  precarious,  anftstcn- 
ed,  and  dangerous  position  above  the  place 
where  plaintiff  was  at  work  under  defend- 
ants' orders  and  instructionB,  the  ladder  be- 
ing BO  dangerously  and  n^lignitly  placed  and 
Bospended  as  likely  to  tall  at  any  momat  of 
Its  own  weight,  or  by  reason  of  Tibrathm,  or 
the  slightest  Interference,  or  shaking  at  the 
building,  which  was  in  process  of  oonstnw- 
tlon ;  that  while  he  was  In  ttie  discbarge  of 
the  duty  of  his  employmoit,  at  the  place 
wbere  he  had  been  ordered  and  directed  bj 
d^endants  to  work,  toy  reason  of  defendant^ 
ne^Ugoice  in  placing  &nd  permitting  the  Ud- 
der to  be  so  placed  and  suspended  In  Boch  sa 
ansafe  and  dangerous  pocdtlon,  and  falling 
in  any  manner  to  secnre  and  fasten  the  saw. 
It  fell  upon  him  as  aforestated ;  that  he  did 
not  know  whethw  the  ladder  fell  of  Its  on 
weight  or  by  reason  of  the  vibratlcMi  caved 
by  the  work  progressing  In  the  bollding.  or 
by  reason  of  some  one  or  some  object  com- 
ing In  contact  therewith,  hnt  that  tbe  dan- 
gerous and  insecure  portion  of  the  ladder, 
placed  and  8n£{>ended  by  defmdanta  and  neg- 
llgently  permitted  by  than  to  eo  ranalo.  di- 
rectly caused  or  contributed  to  Its  fall  and 
his  consequttt  Injuries,  for  that  It  could  not 
have  fallen  had  it  been  properly  teatened  and 
secured  in  position.  The  petition  then  al- 
leges the  character  and  extent  of  irialntUTf 
Injuries  and  the  damagee  sustained  by  rea- 
son of  defendants'  alleged  negligence.  Tbe 
defendants,  after  Interposing  a  gaienl  de- 
murrer and  denial  to  the  petition,  pleaded: 
(1)  That  If  plaintiff  was  Injured,  his  Injuries 
were  not  caused  by  them,  hnt  Qmagh  tbe 
agMicy  ot  Independent  contractors,  Enhhuu 
ft  Bine,  or  their  employ^  or  sraie  penoa 
else  than  defendants  or  tb^  employfis;  p 
assumed  risk ;  (3)  unavoidable  and  anfOreseeo 
accident  whldi  could  not  be  antldpated 
them  or  their  sarants ;  cratrlbotDry  ner 
llgence ;  and  (Sf  Diligence  of  a  fdlow  serv- 
ant The  graieral  demurrer  to  plalntlffa  pe 
tition  was  overruled,  the  case  tried  befon 
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a  ]di7,  and  the  trial  resulted  la  a  T«rdlct 
and  Jnd^ent  in  hi»  favor  for  the  sum  of 
S10,000. 

As  the  first,  second,  third,  fourth,  fifth, 
and  sixth  assignments  of  error  ccnnplaln  of 
tbe  court's  refusal  to  give,  at  defendants*  re- 
qnest,  certain  special  charges,  corresponding 
iQ  nnmber  to  the  assignm^tB,  per^ptorlly 
ioBtractlng  the  Jury  to  return  s  verdict  for 
defuidants,  we  will  dispose  of  sach  asslgn- 
moits  m  arriving  at  our 

Ccmdustons  of  Fact 

The  evidence  so  clearly  shows  the  follow- 
ing facta  that  thejr  may  be  regarded  as  In- 
di4>ntable:    (1)  On  or  about  May  6,  1908, 
tbe  defratdants  were  tbe  contractors  engaged 
In  the  erection  and  construction  of  the  Frost 
Building,  In  tbe  city  of  San  Antonio,  Tex., 
and  had  beea  such  contractors  and  engaged 
in  such  work  for  some  time  prior  thereto. 
(2>  The  firm  of  Knhlman  &  Bine  were  sub* 
contractors  of  the  defendants  for  plastering 
tbe  bnOdli^;  end  It  may  be  assumed,  tor 
the  purpose  of  this  cas^  that  th^  were 
what  are  technically  called  "Independent  con* 
tractors,"  over  whom,  nor  their  emi^oyte, 
the  d^endants  bad  no  ccmtrol  In  doing  tbtir 
work.    (S)  On  tbe  same  day  there  was  a 
laddw  In  the  shaft  for  tibe  stairway  extend- 
ing ftom  the  fburth  of  tbe  fifth  toor,  tbe 
lower  end  of  which  rested  upon  the  fourth 
floor,  and  ttie  odier  leaned  against  the  fifth, 
extending  several  Inches  above.    This  lad- 
der had  been  placed  ttiere  for  some  time 
prior  to  said  data  by  defendants  for  the  use 
of  tbe  woAmen  In  ascending  and  descoidlng 
to  and  fnuQ  tbe  fifth  fiow<   It  waa  not  In 
any  way  fastraied  at  either  end  or  made  se- 
cure or  stable  la  its  poaitim,  and  was  liable 
at  any  time  to  fall  or  be  thrown  down  by  the 
Tibratlon  of  the  building,  or  by  persons  at 
work  thereon  or  by  objects  handled  by  them 
coming  in  contact  therewith.    (4)  Tbe  de- 
fendants knew  of  snch  Instability  of  Ibe  lad- 
der, of  Its  liability  to  be  displaced  and  tell 
down  tbe  stair  shaft,  and  that  If  It  should 
BO  fall,  it  waa  liable  to  strike  and  Injure  any 
of  tbeir  servants  at  woA  in  the  ^ft  be- 
neath the  fourth  fioor  of  the  bulldii^.  (tQ 
Tbe  plalntlfT,  who  was  on  said  day  In  the  cti- 
ploy  of  defendants  as  a  laborer  on  said  build- 
Izijs,  having  ben  In  such  employment  a  day 
and  a  half,  was  by  bis  onploym  put  to  work 
In  constmctlng  the  stairway  In  tbe  shaft  on 
tbe  second  Hoot,  and,  while  at  work  there 
ander  tiidr  dlrecUkms,  the  ladder  by  some 
cause  was  dlq>Iaced  and  fell  upon  talm  and 
fractured  his  skull,  and  hurt  his  idioulder, 
wberet^  he  was  seriously  and  permanently 
Injured,  to  his  damage  in  the  sum  of  $10,000. 
Tfaese  facta  leave  for  our  determination  tbe 
questions:  (1)  Whether  the  Injuries  to  plain- 
tiff were  caused  by  negligence  of  the  defrad- 
ants;  and  (2)  if  they  were,  whether  plain- 
tiff was  guilty  of  any  n^Ilgence  contributing 
to  bis  Injuries.  An  afflrmatlve  finding  on  the 


first  of  these  questions  win  also  demonstrate 
that  plaintifiTs  Injorlea  were  not  proximate- 
ly caused  by  any  risk  assumed  by  him  as 
Inddent  to  his  emplc^ment,  nor  by  an  un- 
avoidable accident,  nor  by  the  negligent  act 
of  a  fellow  servant  Therefore,  before  de- 
termining tbe  two  principal  gueetiona  thus 
stated,  we  will  enunciate  tbe  principles  of 
law  applicable,  and  make  our  findings  of  fact 
on  such  issue  in  the  light  of  such  enuncia- 
tions. 

These  prindples  may  he  regarded  as  postu- 
lates: (1)  It  iB  the  duty  of  the  master  to 
exercise  ordinary  cere  to  furnish  his  servant 
a  reasonably  safe  place  to  work,  but  this  rule 
does  not  apply  where  the  place  becomes  an* 
SBf9  during  the  progress  of  the  work.  This 
duty  Is  positive  and  nondel^ble,  and  the 
failure  of  the  master  to  discharge  It  Is  neg^ 
Ugence,  and  renders  him  liable  for  an  Injury 
arising  therefrom,  although  the  n^IIgence  of 
a  third  party  may  have  concurred  In  prodnc- 
Ing  it.  (2)  Tbe  servant  does  not  assume  the 
risk  of  his  master's  negligence,  unless  be 
knows  or  is  charged  with  the  knowledge 
thereof,  and  of  the  danger  arising  therefrom. 
(3)  The  master  Is  not  liable  to  his  servant 
for  an  Injury  which  results  from  pure  acci- 
dent, or  from  causes  which  could  not  be  rea- 
sonably anticipated,  unaccompanied  by  lack 
of  ordinary  care  on  the  master's  part  But 
the  fact  tb&t  an  accident  was  so  unasual  and 
extraordinary  that  it  could  not  reasonably 
have  been  expected  to  happen  does  not  r^ 
lleve  tbe  master  from  tbe  ^ect  of  his  neg- 
ligence; but,  where  an  Injury  is  such  as 
might  have  been  reasonably  anticipated  he 
Is  liable,  if  his  negligence  proximately  caused 
such  injury.  (4)  Tbe  master  Is  not  liable  to 
bis  servant  for  tbe  negligent  act  of  the 
servant  of  an  independent  contractor;  ^but, 
if  tiie  master  la  negllgnt,  and  tbe  negligence 
of  tbe  serv.ant  of  such  a  contractor,  or  any 
one  else,  concurs  wltb  bis  own  In  causing  an 
Injury  to  bis  servant,  be  la  as  much  liable 
as  be  would  be  if  tbe  injury  bad  been  caused 
by  Ilia  negligent  act  alone.  OS)  Negligence  Is 
^Imari^  a  anestlon  of  fact  tor  tbe  Jury; 
and.  If  there  be  any  evidence  reasonably 
toidtng  to  show  Its  existence,  and  that  it 
vnis  the  proximate  cause  ot  an  Injury  com- 
plained of,  the  finding  of  a  Jury  upon  such 
Issue  will  not  be  disturbed  on  appeaL 

In  Tiew  of  Ibe  indisputable  facts  berdn- 
before  stated,  it  cannot  be  said,  as  a  matter 
of  law,  tbat  defendants  were  not  gnUty 
of  tbe  negligence  upon  wbicb  this  action 
against  them  la  founded.  Tb^  knew  or 
were  charged  with  knowledge  of  the  position 
of  the  ladder  in  relation  to  tiie  place  where 
they  put  plaintiff ;  that  it  was  not  fastened, 
braced,  at  in  any  way  secured  so  aa  to  pre- 
Tent  it  from  falling  down  the  shaft  of  tbe 
stairway,  and  that  It  mlfl^t  be  caused  to 
tall  by  tbe  workmen  in  tbe  bnlldlng,  or  tbe 
materials  tiiey  were  handling,  coming  in 
contact  with  it;  that  if  it  should  fall,  it 
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was  liable  to  strike  and  Injure  the  plalntUC, 
wliom  they  had  put  to  work  in  the  shaft  on 
the  second  floor  t>eneath;  that,  like  a  dead 
fall,  it  had  only  to  be  thrown  to  crash  any 
human  being  In  its  way  beneath  It.  To  say 
that  the  Jury  was  not  warranted  In  finding 
that  defendants  failed  to  exercise  ordinary 
care  In  providing  the  plaintiff  a  safe  place 
to  work  would,  to  our  minds,  in  view  of  the 
facta,  be  preposterous.  If,  as  the  erldence 
seems  to  show,  the  ladder  was  displaced  and 
caused  to  tall  by  reason  of  a  mortar  box, 
which  was  being  carried  ta  the  fifth  floor 
by  the  employes  of  Kuhlman  &  Blue,  coming 
In  contact  with  It.  the  defendants  would 
not,  on  that  account,  be  rellered  from  the 
consequence  of  their  negUg^tce.  For  If  it 
should  be  conceded  that  the  servants  of  the 
Independent  contractors  were  negligent  in 
bringing  the  mortar  box  In  contact  with  the 
ladder  (which  the  evidence  whoUy  falls  to 
show),  their  negligence  would  simply  be  a 
concurrence  with  tliat  of  defendants  In  caus- 
ing plaintifl^s  Injuries.  Xor  can  It  be  eald, 
in  view  of  the  evidence,  as  a.  matter  of  law, 
that  plaintUTs  Injuries  resulted  from  an  un- 
avoidable accident  or  from  causes  which 
oould  not  have  been  reaeouably  anticipated 
by  defendants  from  maintaining  an  unfas- 
tened and  insecure  ladder  tu  a  position 
above  where  their  servants  were  at  work. 
See  El  Paso  &  N.  W.  Ry.  v.  McComns,  30 
Tex.  Civ,  App.  170,  81  S.  W.  760;  G.,  a  & 
S.  F.  Ry.  T.  Hayter,  98  Tex.  239,  64  S.  W. 
W4,  47  U  R.  A.  325,  77  Am.  St.  Rep.  856; 
Bl  Paso  Electric  Ry.  Co.  v.  Fnrber,  45  Tex. 
Civ.  App.  348,  100  S.  W.  1041;  St  L.  S.  W. 
Ry.  V.  Murdock,  116  S.  W.  139;  M.,  K.  &  T. 
Ry.  v.  Harrison,  120  S.  W.  255;  Duerler 
Mfg.  Co.  V.  Elchhom,  44  Tex.  Civ.  App.  63S, 
99  S.  W.  715;  Doyle  v.  Chicago,  etc.,  Ry.  Co., 
77  Iowa,  607,  42  N.  W.  555,  4  L.  R.  A.  420; 
Reed  v.  Ry.,  94  Mo.  App.  371,  68  S.  W.  364. 
Certainly  It  cannot  be  said,  in  view  of  the 
evidence  In  this  case,  as  a  matter  of  law, 
that  plalntlfC's  injuries  resulted  from  an  ac- 
cident pure  and  elmple,  unmixed  with  any 
act  of  negligence  on  the  part  of  the  defend- 
ants proximately  contribudi^  thereto.  On 
the  contrary,  the  jury  were  fully  warranted 
In  finding  that  his  injuries  were  proximately 
caused  by  defendants*  negligence  as  alleged 
In  hla  peUtlon. 

If,  as  Is  insisted  by  the  defendants,  the  lad- 
der was  displaced  by  the  empl<vte  of  Kuhl- 
man St  Blue,  whom  defendants  claim  were 
independent  contiactOTs,  if  its  dlsplacemmit 
were  the  act  of  negligence  upon  which  this 
action  Is  based.  It  is  clear  that  plaintiff's  in- 
juries were  not  caused  by  the  negligence  of 
bis  ftilow  servanta.  -For  . If,  as  defendants 
contend,  Kuhlman  &  Blue  woe  ind^endent 
contractors,  their  employes  were  not  plain- 
tUTs fellow  eerrants.  But  that  is  neither 
here  nor  th^e.  It  was  not  the  dlsplacemmt 
of  the  ladder,  but  placing  Ijt  unsecured  where 
it  was  by  defendants,  and  putting  plaintiff 
to  work  beneath  it  where  he  might  be  in- 


jured by  its  fall  If  displaced,  wtilch  constt 
tuted  the  n^Ilgence  averred  and  proved. 
This  was  a  breach  of  defendants*  obllgaticKi 
to  use  ordinary  care  to  furnish  plaintiff  a 
reasonably  safe  place  to  work;  and,  as  the 
duty  could  not  be  delegated  to  another,  such 
negligence,  which  was  the  proximate  cause 
of  plaintiffs  injuries,  could  not  be  that  of 
his  fdlow  servant. 

N<a  Is  there  anything  tending  to  show  tliat 
plaintUTs  Injuries  resulted  from  a  risk  as- 
sumed by  Mm  as  incident  to  his  employ- 
ment. The  place  where  he  was  injured  did 
not  become  dangerous  during  the  progress 
of  the  work  he  was  doing,  but  was  danger- 
ous when  defendants  put  him  there  to  do 
the  work.  And,  as  there  Is  no  evidence  tend- 
ing to  show  that  he  knew  of  the  insecure  or 
unstable  position  and  condition  of  the  lad- 
der, he  cannot  be  said  to  have  assumed  the 
risk  of  its  falling  and  injnrins  him  while 
he  was  at  work. 

There  is  not  a  bit  of  evidence  squinting  lo 
the  direction  of  negligence  towards  £he  plain- 
tiff. Therefore,  we  find  as  matters  of  fact 
that  defendants  were  guilty  of  the  negligence 
alleged  against  them,  that  such  negligence 
was  the  proximate  cause  of  plaintiff's  Inju- 
ries, and  that  he  was  guilty  of  no  negligence 
contributing  thereto.  As  Is  before  Intlmat 
ed,  these  findings  Involve  the  further  facts 
that  plalntitTB  injuries  were  not  caused  by 
an  unavoidable  accident,  nor  an  assumed 
risk,  nor  from  the  negligence  of  a  fellow 
servant  We,  therefore,  overrule  defendants' 
first  second,  third,  fourth,  fifth,  and  sixth 
assignments  of  error. 

Conclutions  of  Law. 

1.  The  seventh  assignment  of  error,  which 
complains  of  the  court's  refusal  of  special 
charge  No.  4,  is  overruled,  because  the  fifth 
special  charge,  given  at  their  request,  di- 
rects the  Jnry  to  find  for  defendants  if  they 
believe  from  the  evidence  that  plaintUTs  In- 
juries wen  caused  by  the  employes  of  Kuhl- 
man &  Blue  in  knocking  down  the  ladder 
which  fdl  and  struck  him.  This  is  more 
favocable  to  defendants  than  the  one  whldi 
the  assignment  complains  of  the  court's  re- 
fusing; for  it  in  effect  assumes  that  de- 
fendants were  not  liable  for  such  act  If 
done  by  the  servants  «f  Kulilman  &  Blue. 
Whereas,  under  the  one  refused,  the  Jury 
would  have  to  find  that  Kuhlman  ft  Blue 
were  independent  oontfactors  In  crdor  to 
find  for  the  defendants. 

2.  The  eighth  assignment  of  error  com- 
plains that  the  TOTdict  Is  direcUy  contrary 
to  the  fifth  special  charge  given  at  defod- 
ants'  request  It  will  be  obserred  that  the 
assignment  does  not  complain  of  any  error 
made  by  the  trial  court  but  of  the  ]ury*s 
finding  upon  an  issue  subndtted  at  defend- 
ants* request  If,  as  Is  here  otrntended,  the 
undisputed  evidence  shows  as  a  matter  of 
law  that  plaintUTs  injuries  were  directly 
and  proximately  caused  by  the  employte  of 
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Ktthlman  ft  Bltie  In  knocking  down  tlie  Ud- 
der vliicb  stznck  him,  defendants  abovld  not 
tiare  reqiUBted  the  submission  of  such  a  faet 
as  an  Issue.  But,  as  vlU  be  seen  f  rom  oar 
conclnilons  of  fac^  tbat  evidence  .does  not 
condnslTely  abow  that  j^alntUTs  injuries 
were  directly  and  proxlmatei7  caused  by 
such  act  of  the  employte  of  Kuhlman  ft 

3.  The  ninth  aasl^ment  of  error  is  direct- 
ed against  the  first  paragraph  of  the  court's 
change.  When  the  entire  charge,  including 
the  special  charges  given  at  the  instance  of 
defendants,  Is  read  and  cwistrued  In  con- 
nection with  the  part  complained  ot  it  is  ap- 
parent that  It  la  not  obnoxious  to  any  of 
the  objections  urged  under  the  assignment. 

There  Is  no  wror  In  the  Judgment,  and  it 
is  affirmed. 


GORB  T.  WESTERN  TTNION  TELEGRAPH 
CO. 

<Coart  of  Civil  Appeals  of  Texas.    Jan.  12, 
1910.    BeheailDg  Denied  Feh  9,  1910.) 

1.  Teleqbapus  asd  Telephones  (|  35*>— 
Contracts  pgr  Services— Conditions— Ao- 

CEPTINCl  MeBSAOB  BT  TELEPHONE. 

A  telegraph  company,  after  accepting  a 
message  by  telephone,  cannot  claim  tbat  tbe 
conditions  in  its  printed  forms  are  applicable, 
where  it  Is  accustomed  to  receive  messages  in 
-tliat  way. 

[Ed.  Note.— For  other  caoes.  see  Telegraphs 
and  TelephraieB,  Cent  Dig.  f  25;  Dec  Dig.  { 
3.->.*] 

2.  tetxqbaphs  and  telephones  ^  48*)— 

Accepting  Message  by  Telephone— Op- 

ESATOB  AS  Agent  for  Sendee. 

The  agent  of  a  telegraph  company  who  re- 
ceives a  message  by  telephone,  Is  not  thereby 
made  the  agent  of  the  sender  though  the  com- 
pany requires  all  messages  to  be  given  in  writ- 
ing, if  the  sender  does  not  Icnow  <n  sndi  leqalre- 
ment. 

[Ed.  Note.- For  other  cases,  see  Telegreplis 
and  Telephones,  Cent  Dig.  {  30;  Dec.  Dig.  i 
4S.*] 

8.  Customs  and  Usages  (5  II*)— Creation  of 
Contract  fob  Services— A ccEPrrNO  Tel- 
EQBAPH  Message  bt  Telephone. 

A  enstom  by  a  telegrapb  company  to  re- 
ceive messages  by  telephone  will  render  tbe 
contract  to  transmit  the  message  binding,  and 
the  company  liable  for  failure  to  deliver  the 
mensage. 

[Ed.  Note.— For  other  cases,  see  Customs  and 
Usages,  Cent  Dig.  |  22;  Dec;  Dig.  1  11.*] 

~4.  Telegraphs  and'  Telephones  (|  35*)— 
Contract  fob  Services— Acceptinq  Mes- 
sage BY  Telephone. 

Where  the  agent  of  a  telegraph  company 
received  a  meassge  by  telephone,  and  agreed  to 
transmit  the  pame  without  requiring  it  to  be  re- 
-dnced  to  writing,  and  tbe  failure  to  transmit  it 
is  not  due  to  the  failure  of  tbe  sender  to  reduce 
It  to  writinv,  the  right  to  recover  for  failure  to 
transmit  and  deliver  is  not  affected  by  the  send- 
<er*8  failure  to  reduce  it  to  writing. 

[Ed.  Note. — For  other  cases,  see  Telegraphs 
and  Telephones,  Cent  Dig.  {  25;  Dec.  Dig.  | 
35.*] 


Appeal  from  El  Paso  Oounty  Oourt;  Al- 
bert B.  Bylar,  Judge. 

Actkm  by  C  H.  Qan  against  the  Western 
Union  Talegraph  Company.  Detaidant  had 
Jodgment,  and  plaintltt  ai^eala.  Berarsed. 

n.  S.  Goen,  for  appellant.  BeaU  ft  Kemp, 

f<w  appelleei 

NEILL.  J.  This  suit  was  Instituted  by 
appellant  against  appellee  to  recover  dam- 
ages alleged  to  have  been  caused  his  wife  by 
the  negligence  of  appellee  in  not  correctly 
taking,  transmitting,  and  promptly  delivering 
to  her  at  Chihuahua,  Mexico,  a  certain  tele- 
gram, informing  her  of  tbe  death  of  her 
mother.  In  Austin.  Tex.,  wherein  she  was  pre- 
vented from  being  present  at  her  mother's 
funeral.  Plaintiff  alleged  that  a  sister  of  his 
wife,  on  March  8. 1908,  about  8:30  p.  m..  tele- 
phoned the  following  message  to  the  office  of 
defendant  In  Austin,  Tex.,  for  transmission 
to  appellant's  wife,  at  Chihuahua.  Mexico: 
"Mrs.  a  H'.  Gore,  Qilhuahua  Shops,  Chihua- 
hua. Mexico.  Tour  mother  Is  dead.  Wire 
If  you  can  come  immedlat^y.  Lula."  That 
defendant  accepted  said  message  as  given 
over  the  phone,  and  agreed  to  send  It,  but 
was  guilty  of  negligence  In  not  correctly  tak- 
ing said  message,  in  tbat  the  words,  "Chihua- 
hua Shops"  were  made  to  appear  "Chihuahua 
St,"  and  that  owing  to  the  address  being  In- 
correctly stated,  said  message  was  not  deliv- 
ered promptly,  and  she  was  not  apprised  of 
the  drath  of  her  mother  for  several  days  after 
her  death  and  burial,  and  was  thereby  pre* 
vented  from  being  present  at  her  funeral,  to 
her  dami^,  etc.  Appellee  pleaded  general  de- 
murrer, general  denial,  and  the  provisions  of 
thQ  contract,  providing  for  repetition  of  mes- 
sage; that  the  company  was  made  the  agent 
of  the  sender  in  forwardbig  otw  another  line ; 
that  no  responsibility  regarding  messages  at- 
taches until  same  are  presented  and  accepted 
at  the  tranamlttlng  office ;  that  the  company 
would  not  be  liable  In  damages,  when  daim 
was  not  presented  In  writing  within  00  days 
after  the  mess^  was  flled  for  transmission 
and  acc^ted ;  and  that  the  clerk  in  the  office 
of  appellee.  In  taking  said  message  over  the 
phone  and  writing  it  down,  was  acting  as  the 
agent  of  the  sender.  The  proof  showed  .that 
Mrs.  Ada  Johnson  phoned  the  message  to  the 
office  of  the  appellee  in  Austin ;  that  it  was 
accepted  in  this  manner,  was  written  out  by 
a  clerk  In  the  office  of  appellee,  on  one  of  the 
r^nlar  blanks,  containing  the  stipulations 
pleaded  by  defendant,  but  was  incorrectly 
taken,  and  was  made  to  read:  "Mrs.  G.  H. 
Gore,  Chihuabua  St.,  Chihuahua,  Mezlca 
Tour  mother  Is  dead  Wire  if  you  can  come 
immediately.  Lula."  That  said  message  In 
this  form  was  promptly  transmitted  to  El 
Paso.  Tex.,  where  it  was  delivered  to  a  con- 
necting line  Telegrafos  Federalea  de  Mexico, 
which  received  the  message  at  Chihuahua, 


■•For  other  eases  bm  same  ttvio  and  ssetlon  NUMBBB  la  Deo.  ft  Am.  Digs,  un  to  dats,  *  R^ortw  lodezM 
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bat  did  not  dellv«r,  and  reported  no  wxuSx  ad- 
dress. At  the  conclnslfm  of.tfae  evidence  tbe 
conrt  pernnptorlly  Instnicted  ft  verdict  tor 
defendant. 

The  first  asBigmuent  of  error  comiAalnB 
tbat  tbe. court  erred  In  giving  such  praemp- 
tory  Instruction.  It  does  not  appear  from 
tbe  record  In  tbe  case  upon  what  grounds  or 
view  of  the  case  the  court  gave  the  Instmo- 
Mod,  but  we  presume  from  tbe  briefs  of  ti- 
thes party  that  It  was  npon  tbe  ground  tbat 
appellee's  clerk  In  the  telG^raph  office,  In  tak- 
ing down  the  message  dictated  over  the  tel» 
phone,  and  In  r^ieatlng  It  to  Uie  soidw  In 
order  to  be  sure  tluit  It  was.correct,  was  ac<> 
Ing  as  the  i^ent  of  the  soider  when  he  did 
so.  Appellant's  proposition  under  the  assign- 
ment Is  as  follows:  "Where  the  proof  was 
uncontradicted  that  an  employe  of  tbe  tele- 
graph ccHupai^  received  the  message  by  td- 
epbone,  and  -undertook  to  transmit  It,  it  la, 
at  least,  a  anestion  for  tbe  Jury  to  determine 
whether  or  not  the  derk  receiving  tbe  mes- 
sage was  acting  as  the  agent  of  the  compa- 
ny, or  of  tbe  smder,  And  the  conrt  cannot 
say  as  a  matt»  of  law  that  he  was  acting 
as  tlie  agent  of  the  teaOer,  and  that  the  send- 
er would  be  responslUe  for  bis  mistakes." 
Urs.  Johnson  testified  that  she  sent  tbe  mes- 
sage by  telepbonli^  It  down  to  the  office  of 
appellee,  and  that  the  opoator  at  Its  office 
who  answered  the  phone  when  she  sent  the 
message  accepted  It  In  that  way,  and  agreed 
to  said  It,  and  to  get  her  an  answer  by  12 
o'clock.  If  possible.  That  she  did  not  srad  It 
to  any  street  anywhere,  but  sent  It  to  the 
Railway  Shops  at  Chlhnahna.  Anotber  wit- 
ness testified  that  he  .stood  by  the  phone 
while  Mrs.  Johnson  ^oned  the  message,  and 
told  her  how  to  tell  the  telegraph  company 
where  to  find  Mrs.  Gore ;  tiiat  he  told  her  to 
tell  them  that  her  address  was  Chihuahua, 
Mexico,  care  of  Chihuahua  Railway  Shops, 
and  that  he  henrd  her  repeat. what  he  told 
her  to  the  party  who  was  talking.  Smith 
Johnson  tratlfled  that  at  the  time  of  the  de- 
livery of  the  message  to  appellee  be  was  In 
Its  onploy,  and  took  the  message  In  over  the 
phon&  There  was  no  evidence  that  Johnson, 
or  any  of  appellee's  employ^,  in  receiving 
the  message,  was  acting  as  the  agent  of  the 
sender,  save  as  may  appear  from  tbe  testi- 
mony stated,  and  It  Is  undlqiuted  tbat  the 
telegram,  while  transmitted  to  Chihuahua, 
was  never  delivered  to  plalntifrs  wife  at 
Chihuahua. 

The  law  seems  to  be  well  settled  that  a 
telegraph  company  which  accepts  a  message 
by  telephone  cannot  claim  that  the  condi- 
tions In  its  printed  forms  are  applicable, 
where  It  Is  accustomed  to  receive  such  mes- 
sages. It  Is  also  held  In^uch  cases  that  tbe 
agent  of  the  company  Is  not  the  agent  of  the 
sender.  Obviously  the  same  rule  applies  to 
receiving  and  transmitting  a  telegram  de- 
livered orally  that  obtains  for  one  delivered 
by  telephone  and  accepted  by  the  company. 
As  Is  said  In  Western  Union  Telegraph  Com- 


pany T.  Todd  (Ind.  ^iK)  EI3  N.  EL  3M; 
''Where  the  company,  in  recelTbig  a  mvmip 
orally  by  ttHei/iboiM,  .is  pnmUne  a  costoo  ti 
80  accepting  patroiUge  .from  the  weaaia  aat 
others,  we  cannot  agree  that  the  companj  m 
carryli^;  on  its  btwlness  few  Ita  own  eoim.- 
ence  and  profit  may  tber^y  jnilen 
from  the  obligation  to  ezerdae  tbe  akin  sad 
diligence  which  such  a  method  demanda  U 
snch  be  the  customary  method  of  receiTtst 
messages,  It  cannot  be  claimed  that  a  m» 
sage  so  received  and  transmitted  over  tto 
wire  f(ff  the  nsnal  hire  waa  not  received  tv 
the  company,  or  that  In  the  act  <tf  recriv- 
Ing  and  wrlthig  down  the  mo—age  the  cnfr 
pany's  employ^  was  acting  as  tiie  aansi 
of  the  sendOT.  *  •  •  There  la  no  le^l 
obllgatlfm  of  the  company  to  accept  oral  mo- 
sages;  and.  If  It  be  trne  tbat  Boch  iHtlK 
od  of  recdving  them  by  tel^htme  cannot  be 
relied  npon  to  secure  the  reqolBlte  precfeioc 
It  would  not  seem  wise  to  enconrage  tbe  risk 
of  vutb  want  of  precision  by  holding  tbe  cob- 
pany  not  respmisible  to  tbe  addressees  a! 
messages  thus  received  by  ttfepbone  with  tto 
company's  authority,  and  under  dxcamstiD- 
ces  such  that  It  would  be  a  Tlolatlao  vt 
servants  duty  to  the  tdegrai^ .  compsny  (9 
refuse  to  so  receive  and  write  down  the  ib» 
saga" 

In  Garland  v.  .Western  U.  Tteleg.  C&,  VS 
Mich.  869.  76  N.  W.  76S,  48  U  B.  A.  2Sa  T4 
Am.  St  Rep.  394,  it  is  held  that  tbe  saide 
of  ft  tdephone  message  to  the  agent  In  dtaise 
of  a  tel^^apb  office  with  directlcnia  to  mcJ 
It  by  telegraph,  does  not  make  m<A  ascot 
his  agent,  although  the  tel^rapb  oompa^ 
requires  all  messages  to  be  glr&x  to  the 
agent  In  wilting,  nnlen  that  fact  Is  knon 
to  the  sender.  In  thla  case  then  was  no  d-> 
tlce  of  the  mlee  of  the  company  broostt 
home  to  the  sender,  and  the  court  said:  "Sbt 
law  does  not  forbid  such  anttiorlty  [to  tbt 
agent  to  write  the  messi^l.  nw  does  it 
mske  it  the  duty  of  the  s»d»  to  write  tbe 
message;   If  tbe  rules  of  the  company  ^ 
bade  It,  there  Is  nothing  In  tbe  caae  to  rianr 
that  tbe  fact  was  brought  home  to  the  knovi- 
edge  of  toe  patron,  and  the  role  would  ban 
no  greater  force  than  any  other     whlA  be 
was  ^orant   We  cannot  eondode^  to  13» 
absence  of  proof,  that  tbe  tdegraph  conqw- 
nies  expect  their  operators  to  ton  an; 
patrons  who  cannot  write,  or  tiiat  they  keep 
telephones  to  tbe  office,  but  do  not  pttwit 
their  use  In  tbtir  bnstoess  bf  tbtir  patnaJ 
who  send  and  receive  messages.  And  we  u* 
of  the  opinion  that  such  use  should  nt^  t* 
altogether  at  the  peril  of  the  patron,  or  Uat 
be  should  suffer  for  mistakes  made  at  eltber 
end  of  the  line,  merely  because  such  are  the 
Instructions  to  the  operator,  or  made  tbe  sub- 
ject of  a  rule  of  which  tbe  patnm  has  »> 
knowledge."  And  to  an  action  for  dami^ 
for  failure  to  deliver  a  message  given  to  tbe 
company  by  telephone,  it  was  hdd  tbat  a 
custom  to  receive  messages  to  that  manocr 
would  rendor  the  company  liable^  and  that 
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contract  to  tnuunnH^  made  in  ttat  way, 
ronld  be  Undlng.  It  was  farther  held  that 
'  the  agmt-of  the  company  rec^red  the  mes- 
age  over  the  telephone,  and  agreed  to  trans- 
lit  the  eame  without  requiring  that  It  be 
educed  to  writing,  and  the. failure  to  trans- 
alt  was  not  dae  to  the  failure  to  reduce  to 
t-rltlnft  the  agoit  would  be  the  agent  of  the 
ompany,  and  not  of  the  plaintiff,  and  the 
ight  to  recover  would  not  be  afltected  by 
he  failure  to  reduce  the  message  to  writing. 
?exaB  Teleg.  A  Telepb.  Co.  r.  Setders,  9  /Tex. 
;1t.  App.  431,  29  S.  W.  26& 

In  view  <tf  the  prlnclplea  stated,  we  are  of 
he  opinion  that  the  case  should  have  be«i 
ubmitted  to  the  jury,  and  that  the  court 
rred  In  peremptorily  instructing  a  verdict 
or  the  defendant 

For  Budi  error,  the  Judgment  is  reversed 
jid  the  cause  remanded. 


FINBBBG  at  aL  T.  GILBERT. 

Court  of  OvU  Appeals  of  Texas.  Jan.  6, 1910i 
Rehearing  Denied  Feb.  %  iSHQ.) 

I.  TaxBPABs  xo  Tbt  Tnu  SS^Bubden 

OF  PSOOF. 

Where  the  petition  described  the  land  ac- 
xtrding  to  plaintHTs  patent,  and  also  by  field 
lotcs  ot  an  actual  snrreyf  a  plea  which,  besides 
ha  general  denial,  alleges  that  the  boundaries 
>f  tfae  section  described  in  the  patent  do  not  in- 
clude the  land  which  the  petition  described  b; 
Ike  survey  on  the  groond,  but  covers  land  other 
iian  that  daimed  by  plaintifl,  does  not  relieve 
ilalatifl  from  the  necessity  ot  showing  the  Iden- 
Ity  of  the  land  sought  to  be  recovered  with  that 
tescribed  In  a  patent  nnder  which  he  claims. 

[Ed.  Note.^For  other  caees,  see  Trespass  to 
Dry  Title.  Gent  Dig.  I  68;  De&  Dig.  f  88.*] 

S.  Pttbuo  Lun»  (I  ITS*)— PAtsme— Vaxjd- 

ITT. 

A  patent  for  a  sorvey  of  land  will  not  Im 
leld  void  because  of  difficulty  in  determining  Its 
ocality,  or  because  it  is  not  susceptible  of  be- 
ng  located  In  the  usual  way,  where  there  exists 
iny  means  of  identifricg  tiie  laud  sought  to  be 
ncluded. 

[Ed.  Note.— For  other  cases,  see  Public  lAnds, 
Jent  Dig.  |  571;  Dec  Dig.  1 176.»] 

t.  BVIDERCE  (I  175*>— Bsen  and  ^KCOnOABT 

— Land  Subvets. 

Where  the  land  sought  to  be  recovered  was 
iriglnally  located  by  what  is  known  as  office 
work,  wlthont  being  actually  surveyed  on  the 
rronnd  or  tied  to  any  survey  or  object,  it  is 
lot  necessary  to  produce  the  original  field  notes 
ind  maps,  aud  a  patent  coutaioios  the  field 
lotes  afterwards  prepared  and  used  In  the  gen- 
ral  land  office  is  presumed  to  be  in  accordance 
vith  the  work  by  the  surveyors  and  admissible 
LB  original  evidence. 

[Ed.  Note.— For  other  caaea,  see  Evidence, 
Zent.  Dig.  I  669;  Dec.  Dig.  I  ITS.*] 

i.  evidknob  (i  460*>— bxteinbio  evidxncb— 
Afpuoatioh  ot  Lanoitaqe— Ducbxftxon 
OF  Land. 

Where  the  land  sought  to  be  recovered  was 
triglnally  located  by  what  is  known  as  office 
rork  wwiout  being  actually  surveyed  on  the 
groond  or  tied  to  any  exterior  surrey  or  object 


extrinsic  evidence  Is  admissible  to  Identify  the 
land  as  that  described  In  plaintlfrs  patent. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  {|  2120-2122 ;  Dec.  Dig.  |  460.*] 

5.  Tbespasb  to  Tbt  Trrut  Q  Suffi- 

CIBNOT  OF  £(VIDBnCK. 

where  defendant  in  trespass  to  try  title 
stands  on  plaintilTs  allegation  of  title  to  make 
out  a  case,  a  prima  facie  case  is  sufficient  to 
entitle  plaintiff  to  a  ju^iment 

[Eld.  Note.— B^r  other  cases,  see  Trespass  to 
Try  Title,  Cent  Dig.  H  62.  63;  Dec.  Dig.  i  41.*} 

6.  EVIDENOS  (S  842*)  —  Obbiifibd  Bkctoh 
■BOH  Map— IDEMTITT  OT  LAHD. 

A  certified  sketch  from  a  map  In  use  in 
the  general  land  office  at  the  time  the  land  In 
suit  was  located  purporting  to  show  the  blodc 
of  which  the  land  in  snlt  Is  a  section  with  ref- 
erence to  th«  adjacmt  sorveys  on  three  rides 
Is  admissible  as  evidence  of  whatever  appears 
thereon. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  I  1304;  Dec.  Dig.  |  842.*] 

7.  Appeal  and  Bbbob  ({  1010*)— Rivisw— 
FiNDinoa  OF  Coubt.  * 

Findings  of  tact  by  the  court  having  evi- 
dence to  support  them  are  conclusive  on  review. 

IBd.  Note.— For  oOier  cases,  see  Appeal  and 
Error.  Gent  Dig.  H  8979-8982;  Dec;  Dig.  f 

loia*] 

8.  ETviDENOB  d  471*)— Ooiioi:.traxoN  ot  Wxt- 

KEaSES. 

A  blue  print  of  a  survey  Introduced  with 
the  testimony  of  the  surveyor  who  made  it  is 
not  objectionable  aa  the  conclnalms  ot  the  wife* 
ness. 

[Ed.  Note.— For  other  cases,  see  Dvldencb 
Gent  Dig.  «|  2149-2151;  Dec.  Dig.  f  471;* 
Witnesses,  Cent  Dig.  li  833-836.] 

9.  Jtn>aiiENT  (1  706*)— GoncLuaivEinsft— As 

Td  PEBSONS  not  PABTIBS— BOUNDABIBS. 

Where  the  land  sought  to  be  recovered  was 
originally  located  by  what  is  known  as  office 
work  without  actual  survey  of  the  ground,  a 
judgment  In  another  action  finding  comers  of 
adjacent  land  by  which  the  land  in  salt  could 
be  identified  is  admissible  in  evidence,  though 
defendant  was  not  a  party  thereto. 

[Ed.  Note.— For  other  cases,  see  Judgment 
Gent  Dig.  i  1280;  Dec.  Dig.  |  708.*] 

10.  Appeal  and  Ebboe  <|  1091*>— Habiclxbs 
EjBsob— Admission  ot  Evidence. 

The  admission  of  evidence  whidi  Is  mere- 
ly cumulative  of  proper  evidence,  even  If  errone- 
ous, is  tiarmless. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  {{  4161-4170;  Dec.  Dig.  f 
1031.*] 

11.  Appeal  and  Ebbob  ({  1051*)— Habicless 
Ebrob^Evidbncb. 

Where  the  report  of  a  surveyor  to  the  gen- 
eral land  office  introduced  in  evidence.  In  tres- 
pass to  try  title  to  identify  the  land  mentioned, 
a  Judgment  in  another  action  as  fixing  a  line 
or  comer  by  which  the  land  In  suit  could  be 
identified,  the  admission  of  sndi  judjpnent  if  er- 
roneous, was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Enor^^Cent  Dig.  H  4161-4170;   Dec.  Dig.  I 

12.  BOTTNDABIBS  (f  54*)— PBEBUUPnONS  AND 

BcBDBN  OF  PBOOF— Field  Notes. 

The  commissioner  of  the  genersl  land  office 
being  charged  with  the  duty  of  correcting  sur^ 
veys  and  field  notes  (9  Oammel's  Gen.  Iaws,  p. 
107)  corrected  field  notes  of  surveys  approved 
and  adopted  by  sndi  conuulssioner  identifying 
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tht  Und  dalnud  bj  nlalntiff  nnder  Ui  patent 
conatitatM  a  prima  &cie  case  in  his  favor. 

[Ed.  Note.— For  other  cases,  see  Boundaries, 
Cent  Dig.  I  274;  Dec.  T)lg.  |  54.*] 
13.  Appeal  and  e^bob  (j  719*)  —  AsnaH- 

HXNTS  OF  EbBDB— NECESSirr. 

In  the  absence  of  an  assisnmetit  of  error 
or  propositions,  the  objection  in  argument  to 
certain  evidence  vill  not  be  considered. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  i  296S;  Dec.  Dig.  |  7ia*} 

Appeal  from  District  Coart,  Uvalde  Coim- 
17 ;  R.  H.  Enmey,  Judge. 

Action  by  Mrs.  Kate  Gilbert  against  Mrs. 
Oeorge  Finberg  and  others.  FlalntUt  bad 
jndgment;  dtfendanta  appeaL  Affirmed. 

Martin.  Old  &  Martin.  O.  B.  Feale^,  and 
GlaA,  Bliss  ft  I^tle,  for  appellants.  W.  D. 
Lore  and  Webb  &  Qoeth,  for  appellee^  , 

'  7AMSS.  O.  3.  Mrs.  Gilbert  brought  this 
action  in  trespass  to  try  title,  alleging  herself 
to  be  the  owner  of  ftectlon  No.  71  In  blo(^  8  of 
T.  W.  N.  O.  By.  Oo.  lands,  In  Edwards  conn- 
ty.  The  petlUon  all^pes  the  patent  and  copies 
Its  field  notes,  wbtdi  are:  "Beginning  at  the 
narthwest  comer  of  8nr.  No.  70;  thence 
Mnitta  1000  varas  to  stake;  tbace  west  1800 
Taras  to  stake;  thence  north  1900  varas  to 
stake;  thence  east  1900  varas  to  stake." 
Then  It  describes  the  land  with  more  particu- 
larity by  fleld  notes  of  an  actual  surrey,  al- 
lying such  fleld  notes  to  constitute  the  land 
patented.  -j 

Defaidants  disclaimed  66  acres  of  ttie  land 
so  designated,  giving  metes  and  bounds  of  the 
66  acres,  and  as  to  the  remaining  portion 
thereof  pleaded  general  denial  and  not  guilty, 
and  allied  that  the  lines  and  boundaries  of 
said  section  71  does  not  cover  or  Include  the 
land  as  set  out  in  the  petition  as  It  describes 
It  to  be  on  the  ground,  except  the  56  acres, 
but  that  It  covers  other  and  different  lands 
than  that  claimed  by  plaintiff.  The  effect 
of  this  plea  did  not,  we  think,  relieve  plain- 
tiff from  the  necessity  of  showing  as  to  the 
part  not  disclaimed,  the  Identity  of  the  laud 
sought  to  be  recovered  with  that  described  in 
the  patent  and  we  overrule,  at  the  outset, 
this  point  made  by  appellee.  The  case  was 
tried  by  the  Judge,  who  gave  Judgment  for 
plaintiff,  filing  his  ccmcluslons.  The  defend- 
ants offered  no  evidence,  except  by  reading 
answers  to  cross-Interrogatories,  and  rely  on 
the  Inadmissibility  of  certain  of  the  evidence 
Introduced  by  plaintiff,  and  upon  the  Inade- 
quacy of  the  entire  evidence  to  make  out  a 
case  legally  sufficient  to  authorize  a  finding 
that  the  land  sued  for  (except  that  disclaim- 
ed) was  wltbin  the  pat^t. 

Title  In  plaintiff  to  section  71,  block  S, 
under  the  patent  Is  undisputed.  The  ques- 
tions that  arise  are  merely  as  to  whether  or 
not  the  land  patented,  and  tbe  land  as  de- 
scribed In  the  petition  and  sought  to  be  re- 
covered (acept  that  disclaimed)  were,  with 
reasonable  certainty,  Ibe  same.   Tbe  court 


found  Oiftt  Oiey  warn  The  ttsHA  aotes  In  flit 
patent  call  for  seetion  71  to  begin  at  the  N. 
W.  com&e  <tf  Na  70l  The  omrt  found  that 
Snr.  71  is  one  of  a  large  utunber  (tf  surveys 
omistltntlng  blodc  3;  thftt  neither  It  nor  vxy 
of  the  other  snrv^  In  blodc  8  was  orlghuUy 
surv^ed  <m  the  ground,  but  were  what  is 
known  as  office  woA.  and  that  originally 
there  were  no  marked  lines  or  cfwners  to  any 
of  the  surveys  In  the  block.  The  teatlmony  is 
Id  accordance  with  this  condtulcai;  and  It 
appears  also  that  blodc  3  was  compoud  <tf  ss 
many  as  80  sections.  Consequently  we  mast 
conclude  and  state  as  a  fact  that  tlw  surrey 
In  question  could  not  be  fixed  the  K.  W. 
com&e  of  NO.  70^  nor  from  any  other  maAed 
line  or  comer  In  the  block,  because  the  whole 
block  was  office  work  and  none  of  its  sectliHis 
had  any  marks,  and  therefore  every  section 
In  it  may  be  said  to  be  as  Incapable  of  being 
Identified  by  such  means  as  the  one  In  ques- 
tion. 

A  patent  to  a  snrvety  will  not  be  bdd  void 
because  of  difficulty  In  determining  its  lo- 
cality, or  because  it  Is  not  snsc^tlble  of  be- 
ing located  In  the  usual  way,  nor  when  there 
aists  any  means  whatever  of  arriving  with 
reasonable  certainty  at  what  land  was  in- 
tended to  be  panted.  HerB  tbe  snrvey  has 
no  locative  call  except  that  the  N.  W.  comer 
of  Sur.  70,  whldi  as  we  have  seen  gives  no 
assistance.  The  patent  refers  to  no  other 
section,  survey,  or  object,  except  that  the  see* 
tlon  was  In  block  3  and  "lu  Edwards  county 
on  the  waters  of  the  Nueoes  river  about  12H 
miles  N.,  63*  K,  from  Junction  of  B.  ft  H. 
Nueces  river."  Of  course  this  Utter  call  is 
Ind^nlte.  The  data  commonly  used  In  cases 
of  this  kind  to  determine  boundary  Is  absent, 
arising  from  the  fact  that  this  Is  one  of  a 
large  block  of  sections,  which  block  was  lo- 
cated by  certificates  and  appropriated  with- 
out being  actually  surv^ed  oa  the  ground  In 
any  part  thereof.  Nor  does  It  ^pear  tbat 
the  block  Is,  from  any  call  connected  with 
any  of  the  ordinal  surveys  In  the  blodc,  tied 
to  any  ext«lor  survey  or  object  A  craten- 
tlon  of  appellants  seems  to  be  tlut  it  was 
Indispensable  for  plaintiff  to  produce  the 
original  fl^  notes  and  tbe  plat  which  wmt 
with  the  notes,  aa  returned  by  the  original 
surveyor  for  Sur.  71,  and  of  70,  and  that  this 
was  the  primary  and  best  evidence  to  deter- 
mine their  position,  and  in  d^ault  of  tola  no 
other  testimony  was  admissible  These  tren 
not  Introduced,  but  the  pat«it  contains  the 
fleld  notes  which  are  presumed  to  be  wbat 
the  Burveycnr  r^rted.  and  tbe  platting  ot 
these  sections  upon  the  map  of  lands  In  flils 
particular  county,  prepared  and  to  use  to  the 
general  land  office,  are  original  evida>ce  and 
are  entitled  to  toe  presnmptlcm  of  being  to 
accordance  with  the  work  r^wrted  by  the 
surveyor.  As  tbe  patent  ai  71  was  totrodoe- 
ed  contolnlng  toe  fleld  notes,  and  as  It  was 
shown  and  so  found  by  toe  court  that  8ar. 
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70  and  all  other  sections  In  the  block  contain- 
ed nothing  which  would  In  themseWes  assist 
In  locating  them  or  either  of  them  on  the 
ground,  the  result  necessarily  is  that  other 
means  would  have  to  be  resorted  to  to  place 
these  sections  on  ttie  ground  If  their  patents 
■re  to  be  glTOi  any  effect  at  all. 

The  patent  was  Intended  to  grant  some 
tract  of  land  of  the  quantity  called  for,  and  it 
is  not  to  be  declared  Ineffectual  unless  all 
means  calenlated  to  throw  light  on  the  in- 
tention of  the  granting  power  as  to  what  land 
was  intended  has  failed  to  do  so.  We  do  not 
understand  aiqpellants  to  claim  that  this  pat- 
ent was  void  because  it  cannot  be  located 
from  Its  own  calls,  but  that  it  was  void  so 
far  as  the  evidence  in  this  case  shows.  The 
defendants  stand  on  plaintiffs'  allegation  to 
make  out  a  case,  and,  of  course,  what  makes 
a  prima  fade  case  Is  sofScient  to  entitle 
plaintiffs  to  a  Judgment  Although  It  may 
appear  that  a  particular  section  in  the  block 
cannot  be  located  by  other  sections  in  the 
blotA,  yet  If  the  block  itself  can  be  located 
It  Is  too  plain  for  dispute  that  the  position 
of  any  section  In  it  can  be  arrived  at  by 
surveyors. 

A  certified  sketch  of  this  portion  of  Ed- 
wards comity,  from  the  map  In  use  In  the 
general  land  ofBce  In  the  year  1883,  was  In 
evidence  purporting  to  depict  this  block  with 
reference  to  the  adjacent  surveys  on  the 
north,  south,  and  west  of  it  The  sketch  was 
admissible  In  evidence  under  our  statnt^  and 
constituted  evidence  of  whatever  appeared 
oa  It  It  is  true  the  block  of  surveys  In  ques- 
tion was  originally  aarveyed,  or  patented 
about  1874,  and  this  sketch  Is  from  the  map 
In  use  In  1883,  bat  It  was  not  essential  to 
the  validity,  as  evidence,  of  the  land  office 
map  In  us^  that  It  «hoaId  appear  to  have 
been  the  one  in  use  at  or  soon  after  the  time 
of  the  location.  The  map  In  use  In  1883 
would  necessarily  show  all  then  patented 
lands  and  their  relative  positions,  and  the 
presumption  Is  that  previons  surveys  were 
correctly  shown  on  It  This  map  alone,  or 
rather  the  duly  c^tlfled  sketch  taken  tbere* 
frtMu,  was  evidence  (tiiough  not  concln^ve) 
of  where  the  block  lay  and  of  Its  component 
parts  and  of  the  sltnatlon  of  the  blodc  and 
Its  parts  with  reference  to  surrounding  lands. 
The  said  sketch  shows  that  section  1  In  this 
biodk  9  bordered  on  a  prior  survey  on  the 
Nneces  river  known  as  survey  72  S.  P.  By. 
Oo.,  patented  In  1872.  The  testimony  shows 
that  this  snrvey  was  identified,  and  this  con- 
nection, whldi  Is  evldeiced  by  the  said  land 
office  sketch,  and  we  may  add  by  later  maps 
In  use  In  tbe  land  office  also  In  evidence^ 
certainly  afCords  a  means  of  Idaitlfyli^;  the 
ground  Intended  for  block  No.  8  to  occupy. 
Section  No.  1  of  block  S  can  thus  be  identified 
In  the  position  It  was  Intended  to  occupy,  and 
frcHD  this  It  would  be  a  mere  matter  of  cor* 
rect  snrv^ng  to  {dace  the  other  sections  of 
the  block.  By  the  surveyors,  Geo.  M.  Wil- 
liams and  OL  F.  Hodges,  and  1^  their  work 


In  this  territory.  In  connection  with  the 
sketches  from  the  general  land  office,  plaintiff 
undertook  to  show  wh«e  the  section  71  in 
block  3  In  controversy  was,  and,  according  to 
the  Judgment  succeeded  In  doing  bo. 

Williams  testified  In  substance  that  In 
1890  while  he  was  state  surveyor  under  ap- 
pointment by  the  commissioner,  he  had  oc- 
casion to  do  work  on  behalf  of  the  G.  H.  & 
S.  A.  By.  Co.'s  land  department  to  survey 
some  of  the  sections  in  the  block  F,  G.  H.  ft 
S.  A.  By.  Co.,  which  block  adjoined  said 
block  3  Immediately  on  the  south.  [The  land 
<^ce  sketches  show  the  position  of  block  F 
with  reference  to  block  3  and  show  that  the 
south  line  of  Sec.  71,  BI.  3,  In  controversy  to 
be  identical  with  the  north  line  of  block  7 
In  said  block  F.]  The  duty  of  the  land  of- 
fice was  to  compile  the  map  from  the  data  In 
his  office,  and  it  is  presumed  that  It  was  done 
from  the  work  reported  by  the  surveyor. 
The  testimony  of  this  witness,  as  to  what  he 
did  in  1890,  Is  In  substance  that  he  did  not 
on  that  occasion  establish  any  lines  or  cor^ 
ners  for  said  Sec.  71,  Bl.  3,  but  did  estab- 
lish the  position  of  block  F  by  starting  from 
the  river  survey  No.  71  S.  P.  By.  Oo.  above 
referred  to  which  he  plainly  identified,  and 
tb«ice  by  traverse  lines  finding  the  N.  W. 
corner  of  section  1  in  block  F  (which  the 
sketch  shows  is  also  the  S.  W.  comer  of 
section  77  of  Bl.  8).  This  corner  he  intended 
to  place  three  miles  east  and  seven  miles 
south  of  the  S.  D.  comer  of  the  survey  71  on 
the  river,  their  distances  having  been  obtain- 
ed by  means  of  the  traverse  Just  mention- 
ed. He  in  this  way  arrived  at  the  position  of 
block  F,  and  says:  **I  did  not  establish  any 
of  lines  or  comers  for  Sec.  71*  Bl.  8,  In  1880, 
but  established  the  S.  EX  and  S.  W.  comers  of 
said  section  In  June,  1906,"  when  as  he  states 
he  corrected  the  work  he  had  done  in  1880: 
"I  established  them  (comers)  for  the  N.  B. 
and  N.  W.  comers  of  Sec.  7  In  block  F,  G. 
H.  ft  S.  A.  Ry.  Ga,  as  my  object  for  doing 
the  work  was  to  establish  block  F."  It  ap- 
pears that  In  bis  survey  In  1890  he  made  cer- 
tain comers  for  the  northem  tier  of  sections 
In  block  F,  locating  this  block  from  said  riv- 
er survey,  in  the  manner  we  find  to  be  indi- 
cated as  proper  from  the  land  office  sketch- 
es. In  this  survey  of  1880  he  used  the  varia- 
tion of  9.45  SL 

'  The  surveyor  Hodges  (conn^  surveyor  of 
Kinney  county)  went  there  In  1898  for  the 
purpose  of  locating  Sec.  70  In  blotdc  12  (which 
Is  a  block  shown  by  the  land  office  sketches 
to  adjoin  block  8  on  the  east).  We  may  state 
In  this  connection;  for  proper  nnderatand- 
ing,  that  said  blocks  F  end  12  appear  to 
have  been  in  the  same  condition  as  blodc  S 
In  respect  to  the  dlfflcnltles  In  ascertaining 
their  boundaries  and  positions,  and  we  quote 
ftom  appellant^s  brief  this  statonent:  'fThe 
evidence  shows  that  no  original  comers, 
lines,  marks  or  calls  were  found  upon  the 
ground  for  any  section  In  block  8  whldi  Is 
supposed  to  include  the  land  sued  for,  or 
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block  P,  block  12,  or  block  O,  vblcb  are  rap- 
posed  to  be  located  near  to  block  8."  Now, 
Hodges  says  he  did  his  work  in  this  manner, 
working  from  a  sketch  furnished  him  by  the 
land  office:  He  suireyed  from  the  surrey 
on  the  river  (Bar.  71  S.  P.  By.  Co.  as  Wil- 
liams, It  aK>ears,  before  him  had  done),  and 
by  what  appears  to  have  been  careful  work, 
based  evidently  upon  the  maps  as  they  ap- 
pear in  the  record,  located  the  southeast  cor- 
ner of  SuT.  20  In  Bl.  12,  and  for  that  corner 
established  a  rock  mound.  We  may  here  re- 
mark that  block  S  according  to  the  sketches 
lies  between  block  12  and  the  said  river  sur- 
vey 71  and  the  Sec.  71  in  question  Is  about 
three  miles  distant  from  said  Sec  20,  and  It 
would  appear  that  the  sorveying  that  would 
correctly  locate  Sec.  20  would  equally  serve 
to  locate  the  section  71  in  controversy.  Hod- 
ges used  the  variation  of  9.16  east 

Now,  in  1906,  Williams  went  there  again 
and  corrected  his  previous  work,  this  time 
adopting  the  variation  9.15  that  Hodges  had 
used,  and  making  changes  or  corrections  In 
comers  he  had  previously  established,  mak- 
ing them  conform  with  what  Bodges  had 
done  on  the  ground  in  1893.  He  testtSed 
that  in  1890  he  had  made  S.  E.  and  S.  W. 
comers  for  See.  7  In  blodi  F  which  lies  im- 
mediately south  of  71,  Bl.  3,  but  his  work  on 
that  occasion  did  not  touch  Sec.  71,  Bl.  3. 
That  in  1906  he  corrected  his  forqier  work, 
and  the  corners  he  made  In  1890  were  made 
bearings  in  the  corrected  work.  He  made  a 
report  of  the  corrected  work  to  the  commis- 
sioner of  the  general  land  office  and  this  re- 
port and  the  sketch  he  sent  with  It  to  the 
land  office  were  Introduced  and  these  show 
that  he  verified  the  S.  E.  comer  of  Sec.  20  in 
block  12,  that  Hodges  bad  established  and 
corrected  his  previous  work  In  certain  partic- 
ulars to  conform  therewith.  Among  other 
things  he  did  on  this  occasion  was  to  estab- 
lish the  S.  W.  and  S.  E.  comers  of  the  Sec. 
71  In  question,  marking  ttiem.  He  corrected 
the  comers  be  had  made  for  the  section  in 
block  r  Just  south  of  71  by  placing  them  about 
200  varas  below  where  he  had  located  them 
before.  This  work  as  corrected,  It  seems,  con- 
formed with  what  Hodges  had  done. 

It  was  shown  further  that  Hodges  went 
to  this  locality  again  In  1908,  and  be  testi- 
fied: "I  was  at  that  comer  again  in  January, 
190S,  identified  it,  and  I  then  ran  a  line  from 
that  point  2  miles  north  and  3  miles  west 
that  brought  us  to  what  we  took  to  be  the 
S.  E.  comer  of  survey  71  of  block  3  T.  W.  N. 
G.  By.  land;  at  that  point  we  found  a  rock 
mound  with  cedar  bearings;  I  think  It  was 
marked  N.  W.  8  and  S.  E.  71;  I  then  ran  one 
mile  due  west  and  found  a  rock  mound  with 
two  live  oak  bearings;  the  rock  was  marked, 
I  think,  N.  W.  71;  I  then  ran  one  mile  north 
and  established  a  rock  mound  and  marked  It 
N.  W.  71;  I  then  ran  east  one  mile  and  estab- 
lished another  rock  mound  and  marked  It 
N.  E.  cor.  71;  I  did  not  run  the  east  line; 
the  comers  I  found  correspond  with  the  cor^ 


nen  referred  to  by  Mr.  Williams  on  Ui 
sketch  mark  *A*  for  S.  E.  &  S.  W.  cuds  <H 
71,  and  N.  R  and  N.  W.  cor.  of  aurrer  I 
block  F,  G.  H.  &  8.  A.;  In  Septembtf,  1908, 
I  did  some-  more  surveying  tbm;  I  Oh 
started  from  same  place  on  the  8.  line  of  nff- 
vey  71  8.  P.  land  on  the  Ft  McKavlt  mi: 
we  ran  a  traverse  line  going  from  that  pc^t 
7  miles  south  and  10  miles  and  349  Tim 
east;  this  carried  us  to  the  corner  estatd^ 
ed  by  Williams  for  the  &  W.  comer  of  wa> 
Yey  71,  block  3;  we  ran  9  miles  east  from  ibc 
S.  H,  comer  of  71  8-  P.  By.  Co.  land  and  T 
miles  south  that  carried  us  to  the  WUltena 
corner." 

The  conclusion  which  the  testlmooy  ns- 
taina  is  that  the  survey  In  question  caiuKt 
be  located  by  the  (mly  comer  called  tor  la  la 
field  notes,  viz.,  the  N.  W.  comer  ot  Na  TBl 
It  cannot  be  located  by  any  calls  of  any  stt- 
tlon  In  the  block  It  forms  a  part  ot;  the  Uod 
Itself  was  not  surveyed  on  the  ground  la  tbs 
first  instance,  when  patents  were  Issued  wtOt 
In  It;  the  block  Itself  is  without  the  mem 
of  identification  on  the  grooud  except  wtA 
the  assistance  of  the  records  offldall;  kqit 
in  the  land  <^ce,  of  which  the  maps  comi^ 
ed  for  use  In  that  office  constitute  t  part 
and  which  are  testimony  of  what  they  make 
appear;  and  by  the  assistance  of  said  nais 
the  portion  of  the  block  where  It  Is  and  bti 
been  understood  by  the  granting  povrer  to 
be,  is  capable  of  being  established,  and 
that  means,  the  block  and  the  section  in 
question  has,  through  the  testimony  of  said 
maps  and  witnesses,  been  located  with  nt 
sonable  accuracy  In  the  poBltlon  fixed  by  ^ 
Judgment.  If  this  method  at  arriving  at  t!» 
boundaries  of  the  survey  in  contnvasj  b 
not  permissible,  then  It  wmld  appear  tiax 
all  the  sections  In  block  8  and  those  Id  bloc£i 
F,  12,  and  0,  are  incapable  of  Idmtificatloa 
and  the  gmnts  fall  for  want  of  descriptioc- 

We  conclude,  in  addition,  that  if  the  meO- 
od  adopted  by  plaintiff,  throngb  the  surrer- 
ors  Williams  and  Hodges,  to  aliow  the  land 
covered  by  the  patent  to  said  Sur.  71.  blod 
W,  was  not  for  some  undisclosed  reaaoB, 
the  only  way  to  arrive  at  the  same,  it  was 
one  method  ot  doing  so,  and  when  defrod- 
ant  introduced  nothing  to  Indicate  that  i 
more  reliable  way  of  doing  so  was  feasili>. 
the  cowt  was  authorized,  if  not  reqalred,  u 
treat  plaintltfs*  case  as  prima  fade  made. 
What  has  been  said  induces  us  to  oTcmile 
the  assignments  of  error  Nos.  1,  3.  4,  5^  & 
10,  11,  12,  and  the  proposltlmis  tinder  ttc 
7th,  9th,  and  10th  assignments. 

We  overmie  the  second  assignment  of  er- 
ror for  the  reason  that  the  findings  of  fact 
filed  by  the  Judge  was  sufflcfoit,  and  also  for 
the  reason  that  they  were  not  without  erf 
deuce  to  auppwt  them  as  alleged. 

We  overrule  the  seventh  assignment  be- 
cause the  testimony  of  Williams  wbidi  tt 
complains  of  was  not  objectionable  as  beiw 
a  mere  conclnslon.  The  proposition  under 
the  eighth  canitot  be  sustained.  Willlw> 
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teatlfled  that  be  made  a  plat  shcnrSng  the 
-work  done  by  him  and  explaining  In  a  gen- 
eral way.  what  that  plat  ahowed.  He  stated 
further  that  he  had  a  blue  print  copy  of  that 
plat  which  be  recognized  aa  a  troe  bine  print 
of  the  plat  sent  by  him  to  the  land  office  In 
connection  with  his  woA  and  attached  the 
same  to  his  deposition  as  **Exhlblt  A."  The 
objection  to  the  blue  print  la  not  that  it  waa 
not  the  original,  bat  that  it  la  only  erldesce 
of  the  concliisl<»is  of  the  witness.  The  ob- 
jection Is  not  good.  He  tertlfled.  in  r^er- 
ring  to  the  plat,  that  it  "shows  the  wortc 
done  by  me,  showing  all  comers  and  monu- 
moits  as  established  by  me  and  ttie  relation 
of  the  monuments  to  the  comers  of  the  see- 
tfons-^hat  Is  to  say.  vhen  I  ntablished  a 
monument  In  a  section  line  I  showed  the  dls> 
tance  to  the  secthm  comers— I  also  showed 
the  bearing  trees,  marked  them  on  Uie  sketch, 
and  showed  how  the  comezs  and  monuments 
were  marked.'*  This  was  only  a  way  of  ex- 
plaining what  he  did  and  fonnd  on  the 
ground  referring  to  the  plat  as  illustrating  It 
In  detail. 

The  thirteenth  aaslgnmsnt  of  error  com- 
plains of  the  admission  in  erideuce  of  a  copy 
of  a  ^cree  of  the  district  court  of  Edwards 
counl7  In  the  case  ot  Kate  h.  Gilbert  t.  T. 
J.  Oabold  et  aL.  by  vrhisb  decree  It  appears 
from  its  recites  among  other  things  this: 
"And  the  court  further  concludes  that  in 
Amil,  iSSS,  at  the  times  Hodges  and  Mc- 
Grlckett  made  their  surreys  that  the  same 
wore  correctly  made  on  a  variation  of  9.16 
min.  and  that  the  8.  B.  -comer  of  Sec.  19  In 
block  12  la  thirteen  miles  east  from  the  S.  W. 
comer  nt  8nr.  71  and  el^t  miles  south  of 
said  Sur.  71.  and  that  the  comer  of  said 
Sec  19  and  20  of  block  12  was  correctly  lo- 
cated by  Hodges  and  HcCHckett,"  etc. 

Appellants'  proposition  under  this  asslga- 
ment.  that  Judgment  havtug  been  entered  in 
a  suit  between  other  parties  than  the  parties 
to  this  suit  for  dlCTerent  land  and  In  another 
block,  and  no  connection  haTlng  been  shown 
by  competent  evidence  between  the  land  In- 
Tolved  in  that  suit  and  that  Inrolved  In  this, 
the  said  Judgment  was  Immaterial  and  Irrele- 
vant and  should  not  have  been  admitted  or 
considered  In  evidence^  The  i>ropo^tion  as 
made  must  fall  if  some  connection  was  de- 
veloped. We  take  it  for  granted,  as  appd- 
lants  state  in  th^r  brief,  that  not  only  this 
block  8  but  likewise  blocks  F.  12,  and  O,  con- 
tain no  calls  within  themselves  whereby  to  fix 
their  position  on  the  ground.  This  being  so, 
the  maps  compiled  in  the  land  <^ce  proper- 
ty to  show  the  posltloiw  of  these  blocks  af- 
ford evidence,  and  ai^rently  the  only  evi- 
dence, of  locating  any  and  all  of  these  blodcs. 
niese  maps  Indicate  the  position  of  block  S 
relatively  to  the  survey  on  the  river.  No.  71, 
and  this  enables  a  surv^or  to  locate  No.  8 
in  Its  proper  place,  and  also  block  F,  adjoin- 
ing It  on  the  south,  block  12  adjoining  It  on 
the  east,  and  block  O,  adjoining  It  on  the 
north,  as  the  land  office  maps  show  them.  This 


process  of  locating  one  applies  equally  to  thu 
others,  and  the  location  of  any  section  in  any 
of  the  blocks  by  this  means  practically  set- 
tles the  location  of  the  others.  Hence  some 
connection  does  appear,  and  the  proposition 
as  appellant  makes  it  cannot  be  sustained. 
Besides  thls^  It  is  unreasonable  to  suppose 
that  the  court  would  have  discarded  the  work 
and  the  testimony  of  Hodges  and  Winiams 
as  unreliable  had  it  not  been  for  the  intro- 
duction of  said  Judgment  The  trial  was 
before  the  Judge,  and  the  Jud^ent  In  evi- 
dence was  simply  cumulative  of  th^  testi- 
mony. Hill  v.  Smith.  6  Tex.  Glv.  App.  312, 
26  S.  W.  1079;  Beeson  v.  Blchards,  24  Tex. 
av.  App^  07,  68  S.  W.  6U. 

There  is  another  reason,  and  a  more  com- 
plete one,  why  the  Judgment  should  not  he 
reversed  because  of  the  decree  In  the  other 
case.  In  the  report  of  'Williams  to  the  gen- 
eral land  office  which  accompanied  and  ex- 
plained the  sketch,  and  which,  when  cerU- 
fled  from  the  laud  office,  was  proper  evi* 
deuce,  the  Judgment  in  tbB  other  case  is 
mentioned.  Among  other  things  he  states 
therein:  "I  went  to  S.  E.  comer  of  Sec.  20, 
block  12  T.  W.  N.  O.  R.  R.  Co.  established 
by  decree  of  court  in  cause  No.  126.  district 
court  of  Edwards  county,  Kate  L.  Gilbert 
V.  T.  J.  Gabold  and  W.  A.  Buchanan,  decree 
recorded  In  book  4,  pages  4  and  V  etc 
Thus,  without  the  Introduction  of  the  decree, 
evidence  of  it  was  before  the  court  It  is 
true  the  said  report  was  objected  to  at  the 
trial,  but  the  assignment  of  error  complain- 
ing of  its  admission  lias  been  overruled  In 
tttis  (pinion  for  the  reason  that  the  proposi- 
tions advanced  under  the  assignment  are 
unsound. 

We  may  add,  though  it  seems  to  be  un- 
necessary to  do  so,  that  by  statute  ^  Gam- 
mel's  Gen.  Laws  T^  p.  107)  the  Legisla- 
ture In  1887  saw  fit  to  provide  a  method  by 
which  the  land  office  could  have  corrections 
made  of  surveys  of  common  school,  univer^ 
slty,  or  asylum  lands,  or  other  surveys  in 
which  the  stete  might  be  Interested,  direct- 
ly or  Indirectly,  or  lands  alternating  there- 
with, where  from  Imperfections  in  fleld 
notes  it  may  become  necessary  for  the  prop* 
er  compilation  of  maps,  or  for  the  props* 
location  and  identification  of  said  lands  on 
the  ground.  The  means  provided  was  through 
a  state  surveyor  to  be  appointed  by  the  com- 
missioner, and  it  was  provided  tb&t  he 
should  be  under  the  control  and  dh'ectlon  of 
the  commissioner,  and  to  survey  such  lands 
and  prepare  and  return  fleld  notes  of  same, 
and  certi^  to  any  and  all  facts,  and  gener- 
ally to  do  and  perform  such  official  acts  as 
might  lawfully  be  done  by  a  county  or  dis- 
trict surveyor  aod  that  he  should  sign  his 
name  officially  as  "State  Surveyor."  The 
lands  the  statute  mentions  are  common 
school,  university,  or  asylum  lands  or  other 
lands  la  which  the  state  may  be  interested 
or  lands  alternating  therewith.  The  rail- 
road lands  in  these  biodcs,  we  take  it,  are 


Digitized  by 


Google 


984 


124  S0UTHWB8TEBN  RBPOBTEB. 


alteniato  sections,  and  fall  wJthin  the  pop- 
view  of  the  above  statnte.  The  location  of 
the  section  was  Imperfect  as  the  evidence 
In  the  case  Indicates,  and  correction  was  ap- 
propriate. Williams  was  state  Bnrreyor, 
and  bis  sketch  and  bis  report  to  the  land 
office  In  this  matter  were  under  his  signature 
as  state  snrreyor.  They  received  the  ap- 
proval of  the  commissioner,  and  became  of- 
ficial archives  of  that  office.  Certified  cop- 
ies of  them  were  admissible  In  evidence  un- 
der our  statute  where  the  originals-  wonld 
be,  and  there  is  no  doubt  In  onr  minds  that 
the  originals  wonld  have  been  admissible 
because  they  vrece  relevant  to  the  subject 
under  Investigation.  The  report  was  there- 
fore proper  evidence,  and  as  no  objection 
has  been  made  that  soughl;  to  exclude  from 
It  the  reference  made  In  It  to  the  other  Judg- 
ment, and  it  mentioned  the  same  matter,  the 
Introduction  of  the  certified  copy  of  the  de- 
cree was  harmleas. 

The  commissioner  being  charged  with  the 
duty  of  having  corrections  made  in  surveys 
and  field  notes,  corrections  made  In  accord- 
ance with  law  and  approved  and  adopted,  in 
our  opinion,  constitute  prima  facie  evidence 
of  the  fact  Whether  or  not  such  matter 
would  be  evidence  as  against  rights  vested 
at  the  time  of  such  correction  Is  not  before 
us.  The  defendants  in  this  case  have  shown 
no  title,  and  have  no  rlgbt,  except  what 
rests  upon  bare  possession — when  taken  Is 
not  shown — and  we  think  It  clear  that  as 
against  defendants  It  was  prima  fade  evi- 
dence. 

We  think  we  have  disposed  of  all  the  as* 
slgnmenta  of  error  by  what  has  been  said. 
We  observe  that  In  the  argument  appellant 
claims  that  the  testimony  of  Hodges  and  of 
Williams  and  the  work  done  by  them  was 
too  ODreli'able  to  serve  to  ascertain  tbe  bound- 
aries of  the  survey  in  question,  because  of 
the  varlatl<ms  used  by  them  in  running  the 
lines.  Znasmncb  as  there  Is  no  assignment 
of  error,  nor  proposition  in  the  brief  pointing 
to  this  matter,  we  have  no  right  and  cannot 
be  expected  to  investigate  Its  merits. 

Tbe  judgment  Is  affirmed. 


STATE  V.  TEXAS  A  N.  0.  B.  CO. 

(Court  of  Civil  Appeals  of  Texas.   Jan.  7,  1910. 

Rehearing  Denied  Jan.  27,  1910.) 

1.  CoMUERce  (I  8*)— PowEB  TO  Requute— 
Exclusive  ob  Concubbint  Poweb. 

The  power  of  Congress  to  regulate  Inter- 
state commerce  Is  plenary  and  includes  the 
power  to  prescribe  tbe  qualifications,  duties, 
and  liabilities  of  employte  of  tailroads  engaged 
in  interstate  commerce,  and  any  legislation  by 
Congress  on  the  subject  •upetsedes  any  state 
law  on  the  same  subject. 

[Ed.  Note.— For  other  cases,  see  Conuneice, 
Cent.  Dig.  |  S ;  Dec.  Dig.  i  8.*] 


2.  ConnEBCB  (|  8*>— Pown  to  Bbqulatd- 
BxcL-naivx  ob  Corcubbbut  Pown. 

Oongresa  having  passed  an  act  <Act  Con^ 
March  4,  1907.  c.  2939,  |  2,  34  8UL  1416  fU. 
S.  Comp.  Sl  Butfp.  1909,  p.  1170])  prescribing 
the  hours  of  labor  of  railroad  telegraph  open- 
tors  engaged  in  Interstate  commerce,  to  t&ke 
effect  August  12,  1907,  Uie  AcU  of  the  30th 
Leg.,  c.  122,  glTing  shorter  hours,  Is  not  open- 
tire  during  the  tune  intervening  between  the 
passage  and  the  taking  clfect  of  the  act  of  Con- 
gress, 

[Dd.  Notfc— For  other  cases,  see  Commerce^ 
Dec.  XMg.  I  &*] 

8.  CoMMKRCx  (I  68*)— Subjects  of  Rkqula* 

TION— RaILBOAOS— HOUBS  OF  LA.BOB. 

Acts  30th  Leg.  c.  122,  which  prescribes  the 
hours  of  labor  oi  railroad  telegraph  operators, 
and  by  its  terms  is  applicable  to  all  of  sod 
employes  whether  engaged  in  interstate  or  in- 
trastate commerce,  is  void  as  being  In  conflict 
with  Act  Cong.  March  4,  1907,  cWS9,  I  2,  34 
Stat.  1416  (U.  S.  Comp.  St.  Supp.  1»09,  p. 
1170),  upon  the  same  subject  thoogh  the  act  ot 
the  Legislature  only  lessens  the  boon  of  labor 
prescribed  b;  the  act  of  Congress. 

[Ed.  Note.— For  other  eases,  see  Onnmeioe, 
Dec.  Dig.  I  58.*] 

Error  from  District  Court,  Uberty  Cons- 
ty;  L.  B.  Hlgbtower.  Judge. 

Suit  by  tbe  State  of  Texas  against  tbe 
Texas  &  New  Orleans  Railroad  Company. 
From  a  judgment  for  defOidant,  plaintiff 
brings  error.  Affirmed. 

H.  B.  Tucker  and  Marshall  A  Marshall,  for 
plaintiff  In  error.  Baker,  Botts,  Parker  t 
Garwood,  Stevens  A  Pickett,  and  Parker, 
Hefner  A  O^ln,  for  defendant  In  error. 

PLEASANTS,  OL  J.  This  suit  was  brought 
by  the  state  of  Texas  against  tbe  defendant 
In  error  to  rec(rver  penalties  for  the  alleged 
violation  of  the  act  of  the  %)th  Legislature 
prescribing  the  length  of  time  of  continuous 
service  of  telegraph  operators  employed  by 
railway  companies  (Acts  SOtb  Leg.  c  122). 
The  petition  alleges  facts  showing  655  vio- 
lations by  the  defendant  of  tbe  provisions  of 
the  act  of  the  Legislature  above  mentioned 
by  which  defendant,  onder  the  penalties  pre- 
scribed by  said  act,  l>ecame  liable  to  plain- 
tiff In  the  sum  of  965,900.  The  d^endant 
answered  by  general  demurrer  and  11  spe- 
cial exceptions.  These  exceptions  attack  the 
petition  on  the  ground  that  the  legislative 
act  under  which  the  suit  was  brought  is  nn- 
constttntional  and  void.  The  general  demtn^ 
rer  and  all  of  the  spedal  exceptions  were 
sustained  by  tbe  trial  conrt,  and  plaintiff's 
suit  dismissed.  Tbe  material  provisions  of 
tbe  act  under  which  the  suit  «u  bronSbt  are 
as  follows: 

Sea  1.  That  it  shall  be  tmlawful  for  any 
person,  corporation  or  association  operating 
a  railroad  within  this  state  to  permit  any 
telegraph  or  telephone  operator  who  spacm 
trains  by  the  use  of  the  tel^raph  or  tde- 
pbone  under  what  Is  known  and  termed 
'Block  System,'  defined  as  follows:  Rait- 
ing trains  to  another  office  or  offices,  or  to  a 
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tratn  dispatcher  operettng  one  or  more  trains 
under  signals,  and  telegraph  or  telephone  ler- 
ermen  who  manipulate  Interlocking  machines 
In  railroad  yards  or  on  main  tracks  out  on 
the  lines  connecting  side  tracks  or  switches, 
or  train  dispatchers  In  its  sendee  whose  du- 
ties mbstantlally,  as  hereinbefore  set  forth, 
pertain  to  the  mov^ent  of  cars,  engines  or 
trains  on  its  railroad  by  the  use  of  the  tele- 
graph or  telephone  In  dispatching  or  report- 
ing trains,  or  receiving  or  transmitting  train 
orders  as  interpreted  in  this  section,  to  be 
on  duty  for  more  than  eight  hours  in  any 
twenty-four  consecutlTO  hours ;  provided, 
that  the  provisions  of  this  act  shall  not  ap- 
ply to  railroad,  telegr&pb  or  telephone  op- 
erators at  stations  where,  the  services  of  only 
one  operator  Is  needed. 

"Sec.  2.  And  be  It  enacted,  that  any  per^ 
son,  corporation  or  association  that  shall  vio- 
late section  1  of  this  act  shall  pay  a  fine 
of  one  hundred  dollars  for  each  violation 
of  this  act. 

"Sees.  It  shall  be  unlawful  for  any  rail- 
road, telegraph  or  telephone  operator  to 
work  more  than  eight  hours  In  twenty-four 
consecutive  hours  at  such  occupation,  and 
any  such  operator  violating  this  section  shall 
pay  a  fine  in  any  sum  not  less  than  twenty- 
five  dollars  nor  more  than  one  hundred  dol- 
lars ;  provided,  that  in  case  of  an  emergency 
any  operator  may  remain  on  duty  for  an  ad- 
ditional two  hours. 

"Sec.  4.  And  be  It  enacted,  that  the  fine 
mentioned  in  section  2  of  this  act  shall  be 
recovered  by  an  action  of  debt  In  the  name 
of  the  state  of  Texas  for  the  use  of  the 
state,  who  shall  sue  for  It  against  such  per- 
son, corporation  or  association  violating  this 
act,  said  suit  to  be  instituted  In  any  court 
In  this  state  having  appropriate  Jurisdiction." 

One  of  the  grounds  upon  which  this  act 
was  held  void  by  the  trial  court  Is  that  the 
Oongress  of  the  United  States,  acting  under 
power  conferred  upon  It  by  section  8  of  ar- 
ticle 1  of  the  federal  Constitution,  has  pass- 
ed an  act  (Act  March  4,  1907,  c.  2939,  %  2, 
34  Stat  1416  [U.  B.  Comp.  St  Supp.  1909, 
p.  1170])  prescribing  the  time  of  continuous 
service  of  all  telegraph  operators  employed 
by  railway  companies  engaged  in  interstate 
transportation,  and  the  act  of  the  Legislature 
being  in  conflict  with  the  provisions  of  said 
act  of  Congress  is  obnoxious  to  that  portion 
of  article  6  of  the  Constitution  of  the  Unit- 
ed States  which  provides  that:  **Thls  Consti- 
tution and  the  laws,  of  the  United  States 
which  shall  be  made  In  pursuance  thereof, 
and  all  treaties  made  or  which  shall  be  made 
nntjer  the  authority  of  the  United  States, 
shall  be  the  supreme  law  of  the  land,  and 
the  Judges  In  every  state  shall  he  bound 
thereby,  anything  In  the  Constitution  or  laws 
of  any  state  to  the  contrary  notwithstand- 
ing," 

The  act  of  Oongress  above  mentioned  con- 
tains ttae  ftdtowlng  jnorlstons:  '^at  no  fv- 


erator,  train  dlqntcher.  or  other  employ^ 
who  by  the  use  of  the  telegraph  or  telephooe 
dispatches,  reports,  transmits,  receives  or 
delivers  orders  pertaining  to  or  aflecting 
train  movements  shall  be  required  or  per- 
mitted to  be  or  remain  on  duty  for  a  longer 
period  than  nine  hours  in  any  twenty-fonr 
hour  period  In  all  towers,  offices,  places  and 
stations  continuously  operated  night  and 
day,  nor  for  a  longer  period  than  thirteen 
hours  In  all  towers,  offices,  places  and  sta- 
tions operated  only  during  the  daytime,  ex- 
cept In  case  of  emergency,  when  the  em- 
ployes named  In  this  proviso  may  be  permit- 
ted to  be  and  remain  on  duty  for  four  ad- 
ditional hours  In  a  twenty-four  hour  period 
on  not  exceeding  three  days  In  any  week." 

The  conflict  in  the  provisions  of  the  two 
acts  is  apparent  and  both  acts  cannot  be 
valid  and  operative  as  to  telegraph  opera- 
tors employed  by  railroad  companies  engaged 
in  Interstate  transportation  when  such  op- 
erators are  employed  in  such  tran^>ortatlon 
service.  It  is  well  settled  that  the  power  of 
Congress  to  regulate  Interstate  commerce  un- 
der the  provisions  of  the  Constitution  before 
mentioned  Is  plenary  and  includes  the  power 
to  prescribe  the  qualifications,  duties,  -  and 
liabilities  of  employes  of  railway  companies 
engaged  In  Interstate  commerce,  and  any  leg- 
islation by  Congress  on  such  subject  super- 
sedes any  state  law  upon  the  same  subject 
Ry.  Co.  V.  Alabama,  128  U.  S.  99,  9  Sup^ 
Ct  28,  32  I*  Ed.  352 ;  Howard  v.  Ry.  Co., 
207  U.  S.  463,  28  Sup.  Ct  141,  G2  L.  E3d.  297. 
The  constitutional  right  of  Oongress  to  legis- 
late upon  this  subject  havli^  been  exercised 
by  that  body,  the  right  of  the  state  to  Invade 
this  field  of  legislation  ceased,  or,  at  all 
events,  no  act  of  a  state  Legislature  in  con- 
filct  with  the  act  of  Congress  upon  the  same 
subject  can  be  held  valid.  The  Snpreme 
Courts  of  Missouri  and  Wisconsin,  In  passing 
upon  the  validity  of  statute  of  said  states 
similar  to  the  act  we  are  considering,  hold 
such  statutes  void  upon  the  ground  of  con- 
flict with  the  act  of  Congress  before  men- 
tioned. State  T.  Mo.  PRC.  Ry.  Co.,  212  Mo. 
658,  111  S.  W.  500;  State  v.  C,  M.  &  St  P. 
Ry.  Co.,  136  Wis.  407.  117  N.  W.  686,  19 
U  R.  A.  (N.  S.)  326.  The  act  of  the  state 
Legislature  under  which  this  salt  was 
brought  was  approved  April  16.  1907,  and 
took  effect  At^st  12,  1007.  The  act  of  Con- 
gress before  mentioned  was  passed  March  4, 
1907,  but  contains  a  provision  that  it  should 
take  effect  one  year  after  Its  passage.  We 
do  not  think  the  act  of  the  state  Legislature 
can  be  held  operatiTe  during  the  time  inter- 
vening between  the  passage  and  the  taking 
effect  of  the  act  of  Congress. 

In  discussing  this  question  the  Missouri 
court.  In  the  case  above  cited,  say:  "We 
must  construe  the  federal  act  by  reading  Into 
Its  dry  letter  Its  manifest  Q)lrlt  and  purpose; 
Its  dry  letter  reads  that  it  shall  not  go  Into 
effect  for  one  year.  What  was  the  meaning 
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of— the  object  to  be  nibBerTed  by— that  siu- 
pension  of  the  operation  of  the  law?  What, 
except  to  preeerre  the  equities  of  the  sltoa- 
tlon  b7  Impliedly  giving  common  carriers  en- 
gaged In  Interstate  commerce .  one  year  in 
which  to  get  a  supply  of  experienced  tele- 
graph and  telephone  operators  and  trainmen 
to  carry  on  their  business  wlthont  intermp- 
tlon  and  hindrance,  and  otherwise  adjust 
their  bnslness  affairs  to  the  shorter  boars  re- 
quired by  that  act?  When  broadly  Judged, 
ttie  federal  law  must  be  construed  as  a  no- 
tice (In  the  nature  of  a  caveat)  to  all  state 
Legislatures,  first,  that  Oongress  has  occu- 
pied the  ground  by  Its  statutory  relations ; 
second,  that  In  Its  high  wlsdtHn  It  has  pre- 
scribed and  marked  out  a  transition  or  pre- 
paratory period  of  one  year  [a  sort  of  truce 
period].  Now,  with  such  broad  and  wise  pur^ 
poses  read  Into  the  federal  act,  shall  any 
state  Legislature  thereafter  sit  and  say,  in 
effect:  'We  deem  It  too  long  and  too  lib- 
eral?' Shall  It  say,  in  effect:  'We  see  you 
hare  suspended  your  act  for  one  whole  year ; 
we  find  by  mathematical  computatl(m  there 
is  left  six  months  or  so,  which  we  may 
cover  by  a  state  law.  and  accordingly  we 
shall  pass  a  law  giving  shorter  hours  than 
yours,  that  will  be  good,  at  least  from  June 
14,  1007.  nntU  March  4,  lOOSr  If  the  one 
law  grants,  by  necessary  Implication,  a 
breathing  spell,  shall  the  other  take  It  away? 
If  the  one  chalks  out  a  policy,  may  the  other 
mb  It  out?  In  our  opinion,  the  comity  that 
shall  exist  between  state  and  federal  leg- 
islative power  proliiblts  oar  taking  that  nn- 
gradous  and  narrow  view.  Whether  the  fed- 
eral act  Is  constitutional  or  not,  we  may  not 
decide.  Such  prerogative  Is  lodged  else- 
where. With  the  wisdom  of  federal  exercise 
of  police  power  in  the  matter  in  hand,  we 
have  nothing  whatever  to  do ;  that  Is  a  mat- 
t»  for  Congresa  It  is  saffldait  for  us  to 
Itnow  that  uniformity  In  police  regulations, 
inrolrlng  interstate  commerce,  seem,  In  the 
last  few  years,  under  the  pressure  of  cur- 
rent events,  to  have  called  for  federal  legis- 
lation—a  sample  of  which  Is  the  automatic 
coupling  act.  lately  under  review  In  John- 
son V.  Railroad.  196  U.  S.  1  [25  Sup.  Ct 
15S,  49  L.  Ed.  863] ;  Schlemmer  v.  Railroad, 
205  U.  B.  [1,  27  Sup.  Gt  407.  SI  L.  Ed.  681]." 

The  cont^tlon  of  appellant  that  the  1^- 
Islatlre  act  Is  not  void  because  it  only  les- 
sens the  hours  of  labor  prescribed  by  the 
act  of  Congress  and  therefore  Is  not  in  con- 
flict with  the  act.  the  main  puipose  of  which 
Is  to  prevent  the  employment  of  telegraph 
operators  by  railway  companies  for  a  longer 
time  than  nine  hours,  Is  not  sound.  The  act 
of  the  Legislature  makes  unlawful  that 
which  is  not  prohibited  by  the  act  of  Con- 
gress pertaining  to  the  same  subject-matter, 
and  this  the  state  L^cislature  cannot  do.  If 
it  be  possible  for  the  state  to  prescribe  rules 
of  employment  tat  those  wgaged  in  railroad 
tran^Kwtatloii,  whldi  would  qbSj  eflEect  luch 


onidoyte  when  engaged  ta  intrastate  busl- 
neoB,  the  act  in  questiMi  does  not  attempt  to 
make  this  dlstlnctlwi,  but  by  its  terms  is  ap- 
Irilcable  to  all  railroads  and  railroad  on- 
ployfis  of  the  dass  mraitioned,  irrespective  of 
the  character  of  the  oommeroe  in  which  they 
may  be  engaged. 

The  opinion  In  the  Wisconsin  cnae^  supra, 
fully  discusses  this  question,  and  the  reasm- 
Ing  of  the  opinion  la,  we  think,  unanswerabta 
We  quote  from  that  opinion  as  follows: 

"The  further  contention  Is  made  by  the  re> 
spondent  that,  even  if  it  be  beyond  the  pow« 
of  the  state  to  restrict  the  services  of  an  oper- 
ator engaged  in  moving  Interstate  trains,  it  Is 
competent  to  so  restrict  as  to  one  engaged  ex- 
clusively upon  trains  oc  basiness  wholly  witii- 
In  the  state,  and  tliat  the  law  may  be  so 
construed  as  so  limited,  and  its  validity  as  so 
limited  be  sustained.  The  iwlndi^e  InToked 
is,  doubtless,  sound.  If  It  Is  reasfmably  pos- 
sible to  separate  the  permteslUe  from  tin 
forbidden,  and  to  beHere  that  the  LeglflUtnre 
Intraided  by  the  act  to  effect  the  aaa  and  omit 
the  other.  On  this  sabjeet,  the  Enqtloren* 
Liability  Gases,  207  U.  8. 463  [28  Sop.  Ct.  141, 
52  L.  Ed.  297],  are  aitlr61y  germane  and  con- 
trolling. It  ifl  there  pMnted  out  that  fay  Its 
terms  the  act  la  abned  rinqtly  at  the  onpli^ 
er,  and  makes  no  distinction  In  dennndatlaa 
of  bla  acts,  whether  they  be  done  In  int«> 
state  or  Intrastate  basiness,  so  that  It  in 
terms  reguIateB  parely  domestic  acta  and 
transactions,  caupter  670^  p.  118%  Laws 
1907,  Is  even  more  objectionable  in  this  re- 
gard than  the  Kuployers*  llat^lty  act,  tot  It 
In  terms  is  directed  to  evezy  corporation  <^ 
eratlng  a  line  ot  railroad,  in  whole  or  In  pan 
In  the  state  of  Wisconsin,  thus  expressly  in- 
cludlog  those  who  are  oigaged  In  interstate 
commerce.  But  It  Is  also  open  to  the  other 
objection,  held  to  be  fatal,  that  It  restricts 
the  employment  of  all  operators  without  dis- 
crimination as  to  the  character  of  their  serv- 
ices. This  alone,  under  the  reasoning  of  the 
employers'  UabUlty  act.  must  condmn  the 
state  act,  for  it  Is  matter  of  coomion  knowl- 
edge, and  is  set  up  as  a  fact  by  the  answ^, 
that  any  <^rator  who  worlcs  upon  trains  or 
tran^rtation  wholly  within  the  state  also 
necessarily  at  the  same  time  works  upon  In- 
terstate trains  and  transportation.  The  state 
Legislature  has  In  tmns  undwtakoi  to  re- 
strict hours  ot  work  of  employes  engaged  in 
safeguarding  and  conducting  Intwetate  com- 
merce^ as  well  as  domestic;  and.  controlled 
as  we  must  be  by  the  decision  of  the  federal 
Supreme  Court,  we  cannot  impart  a  meaning 
contradictory  to  the  eziwesa  words.  Ndther 
can  we  feel  any  certainty  that  the  generality 
of  the  restriction  was  not  an  essential  ele- 
moit  in  the  entire  leglalatlTe  scheme,  so  that 
we  ml^t  beUeve  the  Legislature  would  have 
imposed  upcaa  domestic  cmnmerceb  or  on  om- 
ployfie  endnsiveiT  engaced  therein,  tmrdens 
not  also  Taetlng  od  eiitlrd7  aliDllw  acts  ef 
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employAi  IbtoItIiis  Interstate  trains  or  fmm- 

merce. 

.  "Apart,  boiler,  from  the  controlling  effect 
of  tbe  reasons  urged  In  the  Employera'  Llabll- 
lt7  Cases,  and  In  addition  thereto,  we  think 
the  impracticability,  If  not  ImpoBBlblUty,  of 
limiting  hours  of  work  devoted  to  domestic 
commerce  alone  Is  bo  obrlouB  as  to  predude 
belief  in  any  such  legislative  purpose.  That 
impracticability  Is  lai^ely  shown  by  facts  al- 
leged In  the  answer,  but  also  by  facts  which 
are  matter  of  common  knowledge;  The  direc- 
tion and  dispatching  of  every  train  on  an  In- 
terstate railway  necessarily  Involves  knowl- 
edge in  the  train  diq:)atcher  of  all  other 
tralijB  which  are  In  the  same  vldnlty  at  the 
same  time,  and  also  ability  to  control  such 
other  trains.  An  Interstate  train  from  Mil- 
waukee to  Chicago  cannot  be  safely  forward- 
ed if,  under  the  direction  of  a  separate  em- 
ploy£,  a  local  train  may  be  moving  between 
Milwaukee  and  Racine,  over  the  same  tra(^ 
at  the  same  time,  or  nearly  so.  The  very 
swltdilng  at  local  stations  must  be  within  the 
knowledge  and  under  the  oontrol  of  htm 
who  is  to  decide  upon  and  direct  the  most  Im- 
portant of  interstate  tran^rtatlon.  Obvi- 
ously, diversion  of  authority  over  these  sub- 
jects would  be  fraught  with  great  perils  and 
delays  to  both  kinds  of  transportation.  Hard- 
ly any  act  of  a  train  dispatcher  ou  a  busy 
railroad  can  be  conceived  which  does  not  af- 
fect both  interstate  and  domestic  commerce. 
He  cannot  move  or  stop  the  most  distinctive- 
ly local  train  without  affecting  the  interstate 
train,  or  vice  versa.  No  extra  or  special  can 
be  put  on  the  division  without  adjustment  of 
other  trains.  Of  course,  also,  every  interstate 
train  carries  some  purely  Intrastate  fright 
or  passengers.  Many  purely  domestic  trains 
carry  some  freight  or  passengers  In  transit 
to  extrastate  destination.  It  would  seem 
tliat  any  severance  of  control  over  state  from 
Interstate  trains  Involves  so  much  of  confusion 
and  probability  of  danger,  and  Its  possibility 
even  la  so  doubtful  and  experim«ital,  that  no 
I<^:islature  would  absolutely  precipitate  It 
without  careful  consideration  nor  without 
providing  In  the  act  for  the  event  of  the  fail- 
ure of  such  experiments.  For  this  reason,  as 
well,  we  are  convinced  that  the  legislative 
words  Include  the  regulation  of  services  of 
all  operators,  and  would  in  no  wise  be  satis- 
fied, even  in  part,  by  a  restriction  to  those 
whose  acts  affect  only  domestic  commerce,  if. 
Indeed,  there  are  any  such." 

In  our  opinion  the  trial  court  correcUy  held 
that  the  act  under  which  this  suit  was  brought 
is  void  upon  the  ground  above  stated,  and 
plaintiff's  suit  was  properly  dismissed.  This 
condutfon  renders  a  discussion  of  the  othw 
qnestkma  presented  by  the  record  unneces- 
sary. It  follows  that  the  Judgment  of  the 
court  below  should  be  affirmed,  and  It  has 
been  so  ordered. 
Affirmed. 


BEAUMONT  TBACnON  CO.  v.  TEXAKr 
KANA  &  FT.  S.  BY.  CO. 

(Ooort  ot  CivU  Appeals  of  Texas.    Nor.  19, 
1908.   On  Motion  for  Behearing. 
Jan.  6,  19ia) 

1.  OOIfTBACTS  (I  68*)— CONsrosBATtoir. 

Wbere  the  cmstnictiwi  ot  a  street  car 
track  over  the  tradu  of  a  railroad  company  cre- 
ated a  common  danger.  Imposing  an  obligation 
of  care  on  both  the  railroao  and  street  railway 
companiea,  a  contract  between  them  that,  when 
the  dty  required  a  watchman,  extra  gnatQ, 
liffhts,  or  gates,  the  expense  of  maintaining  them 
should  be  equally  divided  between  the  railroad 
company  ana  the  street  car  company,  was  tuued 
on  a  saffldent  consideration. 

[Ed.  Note.— For  other  esses,  see  Gontracts, 
Dec  Dig.  I  6&«] 

2.  OOlfTKAOTS  (I  »8*>— Pabtial  IlTVAUOrrT. 

The  Invalidity  of  a  portion  of  a  written 
contract  between  a  railroad  company  and  a 
street  car  company,  by  whldi  the  latter  was 
granted  permission  to  cross  the  trails  of  the 
railroad,  would  not  vitiate  a  portion  of  the  con- 
tract providing  for  the  division  of  the  cost  of 
maintaining  Decenary  lights  and  safety  ap^- 
ances. 

[Ed.  Note.— For  other  cases,  see  Contracts, 
Dec.  Dig.  I  8&*] 

8.  STREIT  RATLBOADS  a  CI*)— OORSOUDATXOn 

— LlABIIJTrES. 

Where  defendant  street  car  company,  on 
taking  over  all  the  property  and  franchises  of  a 
prior  company,  except  Its  ri^ht  to  be  a  corpora- 
tion, undertook  to  assume  all  the  debts  of  the 
company  consolidated.  It  rendered  itself  liable 
under  a  contract  of  sudt  company  with  the  rail- 
road company  providing  for  the  division  of  the 
cost  of  maintaining  lights  at  a  crossing  of  the 
street  car  tracks  over  the  tracks  of  the  railroad. 

[Ed.  Note.— For  other  cases,  see  Street  Rail- 
roads, Cent  Dig.  ii  128k  120;  Dec.  Dig.  i  51.*] 

A[^>eal  from  Jefferaon  County  Court; 
James  A.  Harrison,  Judge. 

Actlcm  by  the  Tezarkana  &  Ft  Smith  BaU- 
way  Company  against  the  Beaumont  Trac- 
tion Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

For  answers  to  certified  questions  by  the 
Supreme  Court,  see  123  S.  W.  124. 

Crook,  Da  Ponte  &  Lawhon,  for  appellant 
Hiram  Glass  end  Bobertsoai  ft  Whltaker, 

for  i^tpellee. 

McMBANS,  J.  Appellee,  Texarkana  & 
Ft  Smith  Railway  Company,  plaintiff  below, 
sued  the  appellant,  Beaumont  Traction  Com- 
pany, defendant  to  recover  one-half  of  the 
cost  of  maintaining  electric  lights  at  four 
certain  street  crossings  In  the  dty  of  Beau- 
mont where  the  railway  lines  of  the  parties 
IntMsected,  which  lights  were  so  maintained 
by  appellee  by  requirement  of  the  dty  <ff 
Beaumont  Plaintiff  alleged  that  the  lia- 
bility of  the  defendant  for  said  onMialf 
arose  by  virtue  of  two  certain  contracts,  the 
first  between  plaintiff  and  the  Beaumont 
Street  Railway  Company,  the  obligations  of 
wliich,  plaintiff  alleged,  were  assumed  by 
defendant  and  the  second  between  plaintiff 
and  defendant  by  which  contracts  It  al- 
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l^ed  defendant  and  Ita  predecessor,  the 
Beaumont  Street  Hallway  Company,  obligat- 
ed themselves,  among  other  things,  to  pay 
one-half  ttie  costa  and  expense  of  tiie  lights 
which  the  dty  antliorltles  of  Beaumont 
might  require  to  be  maintained  at  any  of 
the  street  crossings  where  the  lines  of  the 
parties  Intersected.  Defendant  answered  by 
general  denial,  and  specially  pleaded  that  at 
the  time  and  before  the  making  of  the  con- 
tracts the  BeanmoQt  Street  Ballway  Com- 
pany and  the  Beanmont  Traction  Company 
had  each  been  granted  a  fraochise  by  the 
dty  of  Beanmont  to  build  lines  of  street 
railway  npon  the  streets  and  street  cross- 
ings meotioned  in  the  contracts  sued  on,  and 
thereby  acquired  the  right  to  do  so,  and  that 
appellee,  which  had  nothing  more  than  a 
franchise  or  easement  to  constract  its  tracks 
at  those  places,  could  not  Impose  terms  on 
the  street  railway  companies  as  a  condition 
of  giving  its  assent  to  the  crossing  of  its 
tracks  In  the  streets  of  the  dty,  and  there 
was  therefore  no  consideration  for  the  con- 
tracts. Plaintiff,  by  way  of  replication  to 
defendant's  plea  of  want  of  consideration, 
alleged  that  the  contract  entered  into  be- 
tween It  and  the  Beaum(mt  Street  Railway 
Company  had  been  the  basis  of  a  suit  be- 
tween them  brought  for  Its  enforcement  In 
tbe  district  court  of  Jefferson  county,  and 
that  therein  said  contract  had  been  upheld 
and  Its  validity  established,  whereby  this 
lasue  was  res  Judicata.  To  this  plea  de- 
fendant interposed  a  special  exception,  whldi 
was  overruled.  A  trial  before  the  Judge 
without  a  Jury  resulted  In  a  finding  and 
Judgment  In  favor  of  plaintiff  for  the  amount 
sued  for,  and  from  this  Judgment  the  de- 
fendant has  perfected  this  appeaL 

The  evidence  contained  in  the  record  war- 
rants the  following  findings  of  fact:  The 
dty  of  Beaumont  is,  and  prior  to  the  grant- 
ing of  the  frandilses  hereinafter  referred  to 
waa,  a  municipal  corporation  existing  by 
virtue  of  a  special  charter  granted  by  the 
Legislature  of  Texas,  and  as  such  had  and 
has  the  exclusive  control  over  ita  streets. 
The  city  of  Beaumont  having  granted  to  the 
Texarkana  ft  Fort  Smith  Railway  ComiHiny 
an  easement  for  a  line  of  railway  over  cer^ 
tain  of  Its  streets,  in  pursuance  of  which 
the  railway  company  constructed  Its  rail- 
road, thereafter  granted  to  the  Beanmont 
Street  Railway  Company  a  franchise  to  con- 
struct and  operate  a  line  of  street  railway 
over  certain  streets,  and  over  street  cross- 
ings at  the  Intersection  of  College  street  and 
Railroad  avenue,  Washington  street  and 
Pearl  street,  and  Washington  street  and  Sa- 
Une  street,  and  likewise  granted  to  the  Beau- 
mont Traction  Oomimny  a  franchise  to  con- 
struct Its  line  of  street  railway  over  certain 
streets  and  over  crossing  at  the  Intersection 
of  Park  street  and  Railroad  avenue.  The 
railroad  company  laid  Its  track  upon  tlie 
streets  at  the  intrasectlona  above  named  by 
virtue  of  the  frandiise  granted  to  It  by  the 


city  of  Beaumont,  and  owned  no  Interest  In 
the  fee,  or  other  right,  save  its  franchise  to 
lay  its  tracks  upon  ttie  streets  and  run  Its 
cars  over  them.  On  July  11,  1902,  the  rail- 
road company  and  the  Beaumont  Street 
Ballway  Company  entered  Into  a  contract, 
whldi  redtes  that  the  latter  Is  engaged  In 
the  construction  of  a  line  of  street  railway 
on  certain  streets  in  the  dty  of  Beaomoat 
and  desires  to  construct  said  line  on  certabi 
streets  and  across  the  line  of  railway  of  ap- 
pellee at  the  Intersection  of  College  street 
and  Railroad  avenue,  Washington  and  Pearl 
streets,  and  Washington  and  Sabine  streets^ 
"and  desires  to  obtain  the  consent  at  the 
party  of  the  first  part  (appellee)  to  such  on^ 
structlon.  •  •  •  Now,  therefore,  in  con- 
sideration of  the  •  •  *  faithfol  per- 
formance by  the  party  of  the  second  part 
(appellant)  of  the  terms,  provisions,  and  stip- 
ulations herein  set  forth.  It  Is  hereby  i^reed 
*  •  •  that  the  said  party  of  the  first 
part  has  granted  and  does  hereby  grant  unto 
the  party  of  the  second  part,  upon  the  con- 
ditions hereinafter  set  forth,  the  right  and 
privilege  to  construct,  maintain,  and  operate 
a  single  track  electric  railway  across  the  line 
of  railroad  of  the  party  of  the  first  part  at 
the  street  Intersectloui  as  above  set  out." 
The  contract  th«i  goes  on  to  jnrovide  for  the 
coustructiim  ot  the  crossing  by  appellant  at 
its  own  expense^  and  prescribed  many  de- 
tails and  Imposes  many  obligations  on  the 
street  railway  company.  Paragraph  8  pro- 
vides: "It  Is  further  understood  and  agreed 
that,  should  at  any  time  the  city  authorities 
of  the  city  of  Beaumont  require  that  a 
watchman,  extra  guard,  lights,  or  gates  be 
maintained  at  any  of  the  crossings  so  erect- 
ed by  the  party  of  the  second  part,  over  the 
lines  of  the  party  of  the  first  part,  it  Is 
agreed  that  the  party  of  the  first  part  Aall 
put  in  such  extra  guards,  lights,  or  gates  and 
employ  such  watchman  or  watehmm,  and 
one-half  the  expense  Incurred  by  reason 
thereof  shall  be  chargeable  against  the  par- 
ty of  the  second  part,  and  party  of  the  sec- 
ond part  hereby  agrees  to  pay  the  same." 
On  April  20,  1903,  tiie  railroad  company  and 
the  traction  company  entered  into  contract 
whldi  is  practically  In  the  same  words  and 
to  the  same  effect  as  that  between  the  rail- 
road company  and  the  street  railway  con- 
pai^,  exc^t  that  It  relates  to  and  coven 
the  crossing  at  Park  street  and  Railroad  ave- 
nue only. 

The  Beaumont  Street  Railway  Companr 
and  tiie  Beaumont  Tractlcm  Company  are  ^ 
tinct  corporations,  each  having  its  own  diar- 
ters,  and  at  the  date  of  the  contracts  sad 
time  of  trial  were  carriers  of  passengras  ta 
the  dty  of  Beaumont,  and  the  said  cros8lnc> 
were  desired  to  be  made  In  building  the  street 
railway  lines  under  their  franchises^  and  la 
laying  tracks  across  the  traA  of  appellei^ 
railroad  at  said  street  IntowctlODs  ^er 
were  acting  under  and  in  accordance  with 
their  re^ectlva  fnuichlaea.    No  txdnslTa 
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franchise  tru  granted  or  attempted  to  be 
granted  by  tlia  city  of  BeanmoDt  to  the  rail- 
road company  over  said  Btraets  or  street 
crossings.    On  the  12th  day  of  rebmary, 

190B,  tbe  Beamnont  Street  Railway  Contpany 
sold  to  the  Beamnont  Traction  Company  lis 
property  of  eroy  klnd»  Indndlog  tiie  fran- 
dilie  granted  to  it  b7  the  city  of  Beanmont, 
raceptlng  oidy  its  franchise  to  be  a  corpo- 
nOan,  for  the  oon^eratloo,  as  stated  In 
the  Mil  of  sale,  ot  SfiOO  folly  paid  and  non- 
assessable shares  of  the  capital  stock  of  the 
Beamnont  Traction  Company,  and,  "In  fur- 
ther consideration  and  as  a  paxt  of  the  pur- 
chaae  price  of  the  property  hereinafter  con- 
Toyed.  tbe  mid  Beaum«it  Traction  Compa- 
ny shall  assmne  and  pay  aU  the  debts  of 
said  Beamnont  Street  Hallway  Company,  se- 
cm-ed  or  nnsecnred,  ontstandlng  and  exist- 
log  at  this  date.  *  *  On  ITebmary 
19,  1904,  the  railroad  company,  in  conform- 
ity to  the  reqairements  ot  the  dty  of  Bean- 
mont, installed,  and  ever  since  has  main- 
tained, ll^ta  at  tbe  four  crosalnga  mention- 
ed, and  at  the  date  of  the  trial  had  paid 
therefor  the  sum  of  91,4^.(»,  one-half  of 
which  with  0  per  cent  Interest  amonnted  to 
^16.78.  for  which  Judgment  was  rendered. 
On  September  23,  190%  In  a  salt  brought  by 
the  railroad  company  against  the  Beaumont 
Street  Railway  Company  to  enjoin  it  from 
constructing  crossings  in  disregard  of  their 
contract.  Judgment  was  rendered  upholding 
and  estaMlablng  the  vallditr  of  the  contract 
between  the  parties  of  date  July  11, 

By  its  first  and  second  assignmoits  of  er- 
ror appellant  complains  that  the  Judgment 
against  it  Is  omtrary  to  the  law  and  the 
evidence,  in  that  the  undisputed  proof  show- 
ed that  the  street  railway  companies  had 
valid  franchises  from  the  city  to  construct 
their  tracks  at  street  crossings  where  their 
lines  intersected  that  of  appellee  ralhroad 
company,  and  that  appellee  had  nothing 
more  than  an  easement  to  lay  Its  tracks  at 
said  street  Intersections,  and  that  the  undis- 
puted proof  showed  that  the  only  advantage 
obtained  by  appellant  by  the  contract  was 
the  consent  of  the  railroad  company  for  tbe 
street  railway  comiyinles  to  cross  Us  track 
at  said  points,  which  they  already  bad  the 
right  to  do  by  virtue  of  their  franchises, 
and  that  there  was  therefore  absolutely  no 
consideration  to  support  tbe  contracts,  and 
the  court  erred  in  rendering  Judgment  there- 
on against  appellant 

Tbe  city  of  Beaumont  under  Its  charter 
powers  had  the  exclusive  control  of  Its 
streets,  and  had  tbe  right,  In  order  to  facili- 
tate travel  over  them  and  to  more  complete- 
ly carry  out  the  purpose  for  which  tbe  use 
of  streets  was  designed,  to  grant  the  fran- 
chises, which  It  did,  to  the  Beaumont  Street 
Railway  Company  and  to  appellant,  and  If 
in  constructing  their  lines  of  street  railway 
along  the  route  authorized  by  the  francbises 
it  became  necessary  to  cross  tbe  tracks  of 
the  appellee  railroad  company,  which  had 


laid  its  tracks  upon  the  street  pursuant  to 
a  like  grant  from  the  idty  without  any  own- 
ership or  tlgbt  in  the  fee,  they  had  the 
right  to  do  so  wltboQt  payment  of  any  com- 
pensation therefor.  The  right  to  the  use  of 
the  streets  was  acquired  by  the  railroad 
company  snhJect  to  tbe  right  ot  the  city  to 
thereafter  grant  to  othw  railroads  the  right 
to  use  the  streets  and  to  crosa  Its  tracks,  and 
any  injury,  damage,  t»  inconvenience  It  bus- 
talned  thereby  is  damnum  absque  Injuria, 
la  T.  ft  P.  Railway  Co.  v.  Rosedale  St  Ry. 
Co.,  94  Tex.  80,  68  Am.  Rep.  739,  a  raibroad 
company  which  owned  In  an  incorporated 
town  a  yard,  sidingi^  and  track  through 
which  ran  a  public  street  sought  to  enjoin  a 
street  railway  company  which  had  obtained 
the  consent  of  the  dty  to  the  construction  of 
its  railway  on  that  street  from  biMldlng  Its 
llns  thereon.  It  was  tfawe  held:  "Stroets 
an  acquired,  established,  and  maintained 
for  the  accommodation  and  convenience  of 
the  Inhabitants  and  general  putdlc,  and  may 
be  used  for  the  pnbUc  by  ordinary  modes 
of  conveyance  opmted  upon  such  streets, 
the  chief  of  which  in  this  case  was  the  street 
railway.  Railroad  companies  have  not  the 
exclusive  right  to  a  public  crossing,  but  are 
restricted  by  public  convenience  and  neces- 
sity." In  EUzabethtown,  etc.,  Ry.  Co.  v. 
Ashland,  eta.  Street  Railway  Co.,  96  Ky. 
347.  as  S.  W.  181,  it  is  held:  "When  a  rail- 
road company  has  obtained  the  right  to  pass 
over  a  turnpike  by  tbe  permission  of  those 
controlling  the  road,  tbe  right  thus  acquired 
Is  not  ex(duaive  of  the  rights  of  tbe  public, 
or  of  such  uses  and  purposes  as  those  for 
which  public  highways  and  streets  are  es- 
tablished, among  wblch  vses  are  the  estab- 
lishment and  operation  of  street  railways. 
Therefore  the  railroad  company  has  no  such 
property  rights  in  the  crossing  as  entitled 
it  to  compensation  from  a  street  railway 
company  cnwslng  Its  track  at  that  point 
•  •  *"  In  Chicago,  R  &  Q.  Ry.  Co.  v. 
Steel,  47  Neb.  741,  66  N.  W.  830,  tbe  Supreme 
Court  of  Nebraska  held  that:  "A  railroad 
company  which  has  by  ordinance  acquired 
a  permanent  easement  In  the  streets  of  a 
cl^  Is  not  entitled  to  compensation  from  a 
street  railway  company  as  a  condition  to  tbe 
crossing  of  Its  tracks  by  tbe  latter  under  a 
grant  of  power  from  tbe  city."  After  citing 
many  authorities  upon  whicb  tbe  above  con- 
clusion Is  based,  the  opinion  closes  with  tbe 
following:  "The  doctrine  of  tbe  cases  cited, 
and  which  to  us  appear  altogether  reason- 
able and  sound.  Is  that  a  railroad  company 
acquires  no  exclusive  use  of  streets  crossed 
by  its  tracks  with  tbe  consent  of  tbe  city  or 
other  municipal  body,  but  must  enjoy  the 
right  so  conferred  In  common  with  the  gen- 
eral public;  that  it  la  presumed  to  have  con- 
templated tbe  adoption  of  such  Improved 
means  of  travel  as  the  exigencies  of  the  case 
require  in  order  to  best  subserve  the  public 
Interests  and  necessities;  and  that  any  mere 
inconvenienca  snftered  by  It  on  account  of 
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Qie  croBslnf  of  Its  Itnei  hy  tin  tracks  of 
street  railways  hj  permission  oC  tbe  proper 
anthorltlfls  Is  damnom  absqtu  iDjnrla."  In 
8.  B.  &  St  L  Ry.  Go.  T.  BransTUle  ft  Mt 
V.  a  By.  Go.,  169  md.  848,  82  N.  B.  797.  IS 
B.  A.  (N.  8.)  916.  It  Is  beld:  •  • 

The  owners  of  a  steam  railroad  are  not  en- 
titled to  recover  compaiaatlon  for  tlie  cross* 
Ins  of  Its  track  at  a  public  blgbway  Intwsee- 
tlon  1^  an  electric  intemrban  nud  bnllt  up- 
on sucb  blghway  wltb  the  consent  of  ths 
board  of  commissioners  of  the  comity,  nor 
can  BQcb  crossing  be  enjoined  nntU  compen- 
satlon  therefor  shall  have  been  assessed  and 
paid  or  tendered."  And  npon  this  JtfOrA  nn- 
merons  anthorltles  are  dted.  To  the  same 
effect  la  tbe  case  oi  Sontbern  By.  Oo.  At- 
lanta R.  T.  Co.,  HI  Oa.  679,  86  a  B.  878, 
SI  I..  B.  A.  125.  In  that  case  tbe  railroad 
sought  to  enjoin  the  street  railway  com- 
pany from  constmcttaig  Its  line  across  the 
raUrottd  at  a  pnbllc  thwonghfare  wltbont 
first  making  cMnpoisatltm  for  the  damages 
which  would  result  tberefrom.  It  was  shown 
ttut  tbe  street  railway  company  bad  obtain- 
ed from  the  proper  anthorltles  the  rU^  to 
lay  Its  track  on  the  pnbUc  way,  and  It  vas 
held  that  this  it  conld  do  without  compear 
sating  the  railroad  compai^  In  any  way.  In 
tbe  concluding  paragraph  of  tbe  opinion  It 
Is  said:  '^t  In  the  inresent  case  we  fiiU 
to  see  that  the  defendants  have  Invaded,  or 
were  seeking  to  Invade,  any  legal  right  of 
plaintiff.  As  above  Indicated,  -vrhea  plain- 
tiff was  permitted  to  construct  its  tracks 
across  an  existing  street  or  pnbllc  road,  it 
did  80  subject  to  tbe  condition  that  It  must 
submit  to  the  Increased  inconvenience  to  It 
which  migbt  result'from  the  growth  and  de- 
velopment of  travel  In  the  usual  methods 
along  such  street  or  road.  It  acquired  only 
an  easement;  that  Is,  a  privilege  of  cross- 
log  this  street  It  may  be  that  the  crossing 
of  defendants'  tracks  over  this  street  will 
cause  Inconvenience  to  plaintiff,  but,  as  we 
have  above  demonstrated,  this  use  thereof 
by  the  defendant,  Instead  of  constituting  any 
burden  or  servitude  upon  them.  Is  Intend- 
ed for  the  convenience  and  benefit  of  the 
traveling  public.  *  *  *  *  When  plaintiff, 
therefore,  obtained  its  license  to  cross  these 
highways,  it  necessarily  took  the  same  sub- 
ject to  any  Increased  inconvenience  which 
might  arise  by  reason  of  the  demands  or 
the  wants  of  tbe  public  for  greater  facilities 
of  traveling.  We  are  at  a  loss,  therefore,  to 
see  how  any  legal  right  of  property  of  the 
plaintiff  will  be  invaded,  or  In  any  wise  af- 
fected, by  the  exercise  of  the  rights  and 
franchisee  which  tbe  street  railway  com- 
panies are  attempting  to  use  In  the  preset 
Instance.  It  follows  from  the  above  that 
no  legal  right  of  plaintiff  has  been  encroach- 
ed upon,  and  none  of  Its  property  tias  either 
t)een  taken  or  threatened  to  be  taken  or  dam- 
aged In  contemplation  of  law.  The  com- 
panies, therefore,  owning  and  operating 
street  railways  of  the  character  above  In- 


dicated may.  nnder  penntelon  of  Um  prop- 
er municipal  or  ooonty  authorltleB,  oooalnHt 
their  lines  aeroM  the  track  of  plaintiff,  and 
use  ttie  same,  without  Instltnttaig  condemna- 
tlrai  proceedings,  or  being  reonlred  to  pay 
damages. 

It  follow^  Oerefore,  that,  Inaamneh  u 
the  street  railway  companies  bad  tlie  light 
under  the  franchises  granted  to  them  iir 
tbe  dty  of  Beaumcmt  to  construct  ttidr  re- 
spective lines  upon  Its  sUecta  and  npon  tbe 
street  crossings  where  the  i^pcileA  nil- 
rood  was  Interaected  wttbovt  otMnpeneetlDg 
the  railroad  company  Iber^Dr.  flie  oontnds 
made  by  them  vrlUi  the  railroad  company 
assuming  burdens  to  be  dlschaiged  spon  the 
haniailng  oC  a  future  eoitbiiaicyt  ndi  aa 
In  tills  case  toe  taistanee,  tbe  payment  ot 
half  of  tbe  expense  of  in^i«»»it>iHg  u^^ts  at 
tbe  crossings  In  case  such  reqnirenoit 
tdwold  be  nacted  of  the  railroad  company 
by  tbe  dty  of  Beaumtrnt  as  a  condltlMi  npon 
wblch  tbe  raUroad  company  would  consent 
to  tbe  crossing  of  Its  tracks  by  tbe  tra^ 
ot  the  street  railway,  -were  wholly  wttbout 
consideration  and  voidable  at  the  soit  ol  tte 
street  railway  companies. 

Appdlee  contends,  bowerw,  tiiat  tbla  case 
falls  within  the  rules  ai^lcable  to  com- 
promise of  dlffermees,  and  has  dted  several 
cases  where  contracts  of  that  kind  have  been 
nirtidd.  In  all  of  tbose  casea  the  parties  on 
one  side  In  good  faith  asswted  dslms  which 
tlie  ofhen  In  equal  good  fhltti  denied.  While 
some  of  the  authorities  go  so  tar  aa  to  bold 
that  *^  agreem^  eataed.  Into  upcm  a  anih 
position  ot  a  right,  though  it  afterwards 
comes  out  that  tbe  rl^t  was  on  the  other 
side,  shall  be  binding,  and  the  rl^t  Aall  not 
prevail  against  the  agremnent  of  the  parties, 
for  tiie  right  must  he  on  one  side  or  the  oth- 
er, and  therefore  the  con4)roml8e  of  a  doubt- 
ful right  is  snffldent  ftonndaticHi  for  an  agree- 
ment" otbws,  wbldi  we  think  more  applica- 
ble to  tbe  fiacts  ot  this  case,  hold  that  to  be 
Mnding  the  contract  must  be  for  the  settie- 
m«it  of  a  rl^t  ass^ted  In  good  faith ;  and 
the  Supreme  Court  of  this  state  has  held  tbat 
such  a  contract  must  be  in  reQ>ect  of  a  wdl- 
foonded  claim,  and  there  must  be  also  some 
person  liable  to  suit  therefor.  Von  Branden- 
Bteln  V.  Ebensberger,  71  Tex.  260.  9  &  W. 
153;  1  Parsons  on  Cont  462  et  seq. ;  1 
Chltty  on  Cont  35  et  seq.;  0  Oyc  341  et 
seq.  However  that  may  be,  the  wrlttMi  con- 
tracts sued  on  are  unambiguous  and  contain 
within  themselves  all  the  terms  and  provi- 
sions and  all  tbe  consideratltms  that  induced 
their  making.  There  Is  nothing  In  the  plead- 
ing or  evidence  tending  to  establish  a  com- 
promise of  a  dispute.  The  redtals  In  the 
contracts  show  nothing  more  than  a  case 
whece  the  street  railway  companies  desired 
to  construct  and  opiate  their  lines  of  street 
railway  across  the  line  of  the  railroad  com- 
pany at  certain  street  Intersections,  and  In 
ctHistderation  of  tbe  consent  tiiereto  by  the 
railroad  conqiany,  whlcb  It  had  no  right  to 
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wlthbold,  they  agreed  to  many  immuB  ternu 
and  conditions  for  wblch  they  received  noth- 
ing In  return  exc^t  the  conaeot  1^  the 
railroad  company  that  snch  crossings  mli^t 
be  made.  It  la  not  shown  in  the  contracts 
nor  alleged  in  tile  pleadings  that  the  street 
railways  did  not  have  the  right  to  cross  Iqde- 
pmdent  of  the  omtract  The  aasSgnmrnts 
are  stntained. 

Appellant  ty  its  third  assignment  com- 
plains  tbat  the  Jadgment  against  it  for  half 
the  costs  of  nuUntalnliv  lllfbts  at  the  three 
street  Intersections  mentioned  In  the  contract 
betweoi  a^SKllee  end  tba  Beaumont  Street 
Railway  Company  Is  contrary  to  the  law 
and  the  erldenc^  in  that  the  evidence  showed 
that  the  contract  between  appellee  and  said 
street  railway  company  was  never  in  any 
way  adopted  by,  nor  did  It  ever  become  bind- 
ing ask,  mqteUant,  and  that  ttiere  is  no  evi- 
dence iOiowing  that  aiqpellant  Is  in  any  way 
bound  by  said  contract  or  under  obligations 
to  carry  It  out  The  fact  that  appellant 
bought  the  property  and  assets  of  the  Beau- 
mont Street  Railway  Oompany  at  a  volun- 
tary sale  for  a  valuable  conBlderatlon  did  not 
make  It  liable  on  that  company's  contracts  In 
the  absence  of  an  agreement  on  appellant's 
part  to  carry  them  out  or  assume  liability 
thereon.  O^e  only  consideration  for  the 
purchase  was  the  3,000  shares  of  sto<^  of  the 
tractlou  cominny,  and  Its  agreement  to  "as- 
sume and  pay  all  of  the  debts  of  the  eald 
Beaumont  Street  Hallway  Company,  secured 
or  unsecured,  outstanding  and  existing  at 
this  date."  The  date  of  tbe  sale  was  Febru- 
ary 12,  lOOS,  and  the  lights  were  installed 
February  19,  1004.  It  was  not  shown  that 
the  street  railway  company  after  the  sale 
wae  insolvent  or  that  It  was  not  a  going  con- 
cern. Certainly  the  assumption  by  the  trac- 
tion company  of  the  debts  of  the  street  rail- 
way company  existing  at  tine  date  of  the 
sale  cannot  be  cone  trued  as  an  assumption  of 
obllgatloos  that  might  In  certain  contingen- 
cies arise  in  the  future.  The  word  "debt"  has 
often  been  Judicially  defined,  but  in  no  case 
that  we  have  examined  has  the  deflnlticm 
been  so  broad  as  to  embrace  such  contingent 
future  liability.  But,  even  If  the  word  could 
be  80  construed,  such  construction  could  not 
affect  our  decision,  because  by  the  very  terms 
of  the  contract  the  debts  assumed  were  those 
existing  at  the  date  of  the  sale.  If  the  Beau- 
mont  Street  Railway  Company  had  the  pow- 
er tx>  sell  Its  franchise  and  property,  It  could 
not  by  a  sale  divest  Itself  of  its  obligation 
upon  the  contract  with  ai^ellee,  but  fen*  its 
breach  that  company  would  be  responsible. 
The  appellant  could  only  be  held  liable  by  its 
agreement  to  become  so.  Dallas  Consol. 
Traction  Ry.  Oo.'v.  Maddox  <Clv.  App.)  81  S. 
W.  702;  Eddy  v.  Hlnnant,  82  Tex.  896,  18 
S.  W.  C62;  Railway  v.  Lyons  (Civ.  Ai^)  84 
&  W.  802;  Williams  v.  Railway  Co.,  22  Tex. 
Clr.  Appw  278k  66  S.  W.  ISOk  Tbe  asslgnmoit 
la  sustained. 


The  fourth  assfgnment  of  error  Is  based  on 
the  refusal  of  Oie  court  to  sustain  defends 
ant's  spe<^l  exertion  to  the  paragraph 
the  plaintUTs  petition  wUeh  sets  up  as  res 
Judicata  the  Judgment  rradered  In  Its  suit 
against  the  Beaumont  Street  Railway  Cwu- 
pany,  establishing  the  validity  ot  the  con- 
tract of  July  11, 1902.  As  before  stated,  the 
Beaumont  Street  Railway  Oompany  and  the 
Beaumont  Traction  Oompany  are  distinct 
corporations.  The  lattw  was  not  a  party  to 
OuA  snlL  As  it  wae  not  diown  ^t  the 
tractlmi  comimiky  was  liable  <ni  the  contract 
made  by  the  street  railway  company  witb  the 
appellee  the  Judgment  establishing  the  valid- 
ly of  said  contract  was  not  res  Judicata  as 
to  the  defeiwes  pleaded  by  the  appellant 
Farther,  In  that  suit  the  want  of  omsldem- 
tlon  was  not  pleaded,  and  was  not  an  issue 
whlcb  the  Judgment  setUed.  Moore  v.  Snow- 
ball. 98  Tex.  25.  81  a  W.  6,  66  Ifc  B.  A.  745, 
107  Am.  St  Bep^  686.  Tlie  special  exception 
should  have  been  sustained. 

The  Jui^ment  of  the  court  below  will  be 
reversed;  and,  It  appearing  that  under  the 
pleadbig.and  proof  no  Judgmiait  other  than 
one  in  favor  of  appellant  should  have  been 
rendered,  this  court  will  here  render  such 
Judgment  as  should  have  been  rendered  iu 
the  lower  court  It  is  therefore  ordered  that 
the  appellee,  the  Texarkana  &  Ft  Smith 
Railway  Company,  take  nothing  by  Its  said 
suit  and  that  the  appellant  the  Beaumont 
Tractlou  Oompeuy,  go  hence  without  ,day, 
and  that  it  recover  of  appellee  all  costs  in- 
curred In  the  court  below  as  well  as  in  this 
court 

Reversed  and  rendered. 

On  Motion  for  Rehearing. 

Pending  the  motion  for  rehearing  we  certi- 
fied to  our  Supreme  Oonzt  the  fallowing 

questions: 

"(1)  Was  the  agreement  of  the  Beaumont 
Street  Railway  Company  and  the  Beaumont 
Traction  Company  to  pay  one-half  the  cost 
of  Installing  and  maintaining  the  lights,  as 
mentioned  in  said  contract,  supported  by  a 
valid  consideration? 

"(2)  Under  the  contract  of  sale  from  the 
Beaumont  Street  Railway  Company  to  the 
Beaumont  Traction  Company,  can  the  latter 
be  held  liable  upon  the  obligation  of  the  for- 
mer to  pay  one-half  the  cost  of  Installing  and 
maintaining  tbe  lights?" 

Both  these  questions  were  answered  by 
the  -Supreme  Court  In  tbe  afflrmatlve  in  Its 
opinion  delivered  December  15.  1900,  not  yet 
omclally  published  (123  S.  W.  124).  The  an- 
swers are  opposite  to  the  conclusions  reached 
by  this  court,  and  require  that  the  ai^el- 
lee's  motion  for  a  rehearing  be  granted,  and 
that  our  former  order  reversing  the  Jnd^nent 
of  the  court  below  and  roiderlng  Judgment 
for  appellant  be  set  aside. 

We  now  ooDcdude  that  the  Judgment  of 
the  court  below  should  be  affirmed,  and  it  Is 
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so  ordered.  The  error  of  tbe  court  below 
In  ref uBlnff  to  sustain  defeadant's  special  ex- 
ception to  the  paragraph  of  plaintiff's  petl* 
tion  which  set  up  as  res  judicata  tbe  Judg- 
ment of  the  district  court  rendered  In  the 
suit  of  defendant  against  the  Beaomont  Street 
Railway  Company  becomes  immaterial  In 
Ttew  of  the  <^liiiim  of  the  Supreme  Oourt 
abore  refored  to^  and  does  not  warrant  a  re- 
TenaL 


ELLIOTT  T.  WAITES  ft  WILKIE  et  al. 

<Goart  of  CAvll  Appeals  of  Texaa.  Jan.  1, 1010. 
Rehearing  Denied  Feb.  5,  1910.) 

1.  Appeal  and  Ebbob  ({  509*)— -Statiimeitt 
OF  Facts— SioniKO  akd  Appsova]>-Neces- 

STTT. 

A  pntported  statement  <A  facts  not  signed 
by  any  one,  or  approved  by  the  trial  court,  can- 
not be  considered  on  appeal. 

[Ed.  Note.— For  other  caara.  see  Appeal  and 
Error.  Cent  Dig.  H  2980,  2331;  Dec.  Dig.  f 
569.*] 

2.  Appbal  and  Ebbob  (|  648*)-^ATXUEnT 
OF  Facts— Effect  of  Abbenck. 

In  abeence  of  a  statement  of  facta,  the 
Court  of  Civil  Appeals  can  only  coriaider  the 
pleadings,  findings,  and  judgment,  and  cannot 
consider  any  error  depenomg  npon  the  suffiden- 
ey  of  tbe  erideaett. 

[Ed.  Note.!— For  other  oases,  see  Appeal  and 
Error.  Cent.  Dig.  SS  2433,  2434;  Dec.  Dig.  9 
548.*] 

8.  Mechawtcs'  Liens  (5  99*)— Right  op  Ma- 
TEBiALUAN— Contract  op  Owneb. 

A  statement  by  tbe  owner  that  he  would 
pay  all  bills  and  requesting  a  materialman  to 

continue  delivering  material  will  not  support 
a  claim  for  a  lien  tor  materials  furnished  to  the 
contractors  before  such  statement  was  made. 

[Ed.  Note. — ^For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  1  132;  Dec  Dig.  |  99.»] 

4.  Appeal  and  Erbob  (J  648*)— Review— 
Pbesdmptions- Judgment- Cohtbabt  to 
Findings. 

In  an  action  against  the  owner  to  recover 
for  lumber  sold  the  contractor,  and  to  foreclose 
a  lien  for  materials,  the  jnnr  found  tbat  certain 
payments  were  made  by  the  owner  after  the 
contractors  became  insolvent,  and  that  the  own- 
er had  notice  of  the  plaintiff's  claim,  and  fur^ 
ther  found  that  tbe  contractors  became  Insol- 
vent before  the  building  was  ctmipleted,  and 
were  unable  to  carry  out  their  contract,  and 
that  the  owner  made  advances  to  tbem  to  pro- 
cure materials  to  complete  it.  The  trial  court 
entered  judgment  against  the  owners  for  a  cer- 
tain Bum,  awarding  it  to  plaintiffs  and  other 
claimants.  Held,  In  absence  of  a  statement  of 
facts.  It  could  not  be  said  on  appeal  that  the 
judgment  for  plaintiff  for  only  a  part  of  his 
claim  was  against  the  6ndings,  as  it  could  not 
be  determined  what  amounts  were  paid  to  the 
contractors  after  their  insolvency,  or  under 
what  circumstances  the  payments  were  made. 

[Ed.  Note.— For  other  caeeB,  see  Appeal  ani 
Erro^  Cent  Dig.  6S  2133,  2434;  Dec.  Dig.  i 
648.*] 

Appeal  from  District  Court,  Dallas  Oonn- 
ty;  J.  O.  Roberts,  Judge. 

Action  by  J.  T.  Elliott  against  Waites  ft 
Wllkle  and  another.   From  a  judgment  In 

part  for  plaintiff,  be  appeals.  Affirmed. 


W.  A.  Kemp,  for  ai9>enant  Saner  ft 
Saner,  Don  Robinson,  and  Chilton  &  Chilton, 
tor  appellees. 

RAINE7.  a  J.  Appellant,  a  lumber  deal- 
er, broui^t  tlds  suit  against  Waites  &.  Wlllde 
and  tbe  Chase  Furniture  &  Coffin  Company 
to  recover  for  lumber  and  material  sold 
Waites  ft  Wllkle,  contractors,  which  was 
used  by  them  in  constructing  a  building  for 
the  Chase  Furniture  &  Coffin  Company  and 
to  foreclose  a  materialman's  lien  on  sold 
building  for  the  amount  of  his  account,  al- 
leged to  be  $4,317.40.  Wilkle  was  not  served, 
and  tbe  suit  was  dismissed  as  to  him. 
Waites  pleaded  that  the  drm  of  Waltcs  & 
Co.  had  been  adjudged  a  bankmpt  Tbe 
Chase  Furniture  &  Coffin  Company  answered 
by  general  denial,  and  specially,  in  effect, 
that  Waites  &  Wllkle  contracted  to  hare  said 
building  completed  by  February  15,  1906; 
tbat  Elliott  furnished  said  lumber  knowing 
of  said  contract;  that  he  failed  to  furnish 
and  deliver  lumber  as  rapidly  aa  needed  as 
the  building  progressed,  and  after  January 
15,  190G,  failed  and  refused  to  make  farther 
delivery  by  which  the  constmctlon  of  said 
building  was  delayed,  and  said  company  was 
compelled  to  purchase  lnmb»  dsewhere  to 
complete  said  building  and  prayed  tbat  the 
lien  be  declared  null  and  toM;  also  pleaded 
certain  credits.  It  further  plead  that  Waites 
ft  Wllkle  broke  and  repudiated  their  contract 
to  complete  said  building  and  to  coniplete 
same  said  company  had  to  pay  out  large 
sums  of  money  to  complete  tbe  constmctlon 
of  same,  that  other  parties  bad  glrai  notice 
of  liens,  and  that,  If  It  was  held  to  be  due 
Waites  ft  Wllkle  anything  It  vns  wnUng  to 
pay  what  was  owing.  The  National  Sarety 
Company,  bondmen  of  the  contractors,  W. 
iningswortb,  and  H.  H.  Thomhlll  &  Ca 
were  made  p^lea. '  Special  lasues  wa«  snb- 
mltted,  and  npon  the  return  of  the  July's 
flndtugs  the  court  rendered  -Judgmoit  against 
the  OtMM  Furniture  ft  Cf^ln  Company  tcfr 
$2,820,  prorating  said  amount  between  appel- 
lant Illlngsworth  and  lliomhUl  ft  Co.,  fore* 
closing  tbelr  llois.  and  that  the  other  par- 
ties go  hence  with  their  costs.  EUlott  alone 
appeals. 

The  case  Is  here  without  a  Btat«nent  of 
facts.  The  plaintiff  filed  what  pniports  to 
be  a  statement  of  facts,  but  it  is  not  signed 
by  any  one  nor  Is  there  an  apiwoval  by  the 
court  Tbe  appdlee  objects  to  Its  considera- 
tion, and,  of  couEse,  It  cannot  be  done.  With- 
out a  statement  of  facts  we  oinnot  consider 
any  error  as  not  being  supported  tbe  evi- 
dence. We  can  only  look  to  tbe  pleadings, 
findings  of  the  Jury,  and  Judgment  The 
appellant  urges  that  the  Judgment  Is  contra- 
ry to  the  findings  of  tbe  Jury,  in  tbat  tbe  Ju- 
ry found  tiiat  on  the  12th  day  of  April,  19061, 
the  Chase  Furniture  ft  Coffin  Company  stat- 
ed to  him  that  it  had  plenty  of  money  to  pay 


'For  other  cues  see  s»m«  topto  and  sectloo  NUUBBR  In  Deo.  A  Am.  Digs.  U07  to  date,  ft  R^ortv  Uduas 

Digitized  By  Google 


UIESOUBI,  E.  A  T.  BY. 


CO.  OF  TEXAS  V.  BTRD. 


993 


ill  bills,  and  requested  him  to  go  cm  In  de- 
iverlng  material.  Tbe  plaintiff's  case  Is  bas- 
!d  upon  a  claim  made  prior  to  that  time, 
ind  not  upon  said  statement.  There  la  notb* 
ng  to  show  that  Elliott  furnished  any  mate- 
■ial  on  the  faith  of  said  statement,  and  no 
«coTery  can  be  had  on  that  statement 

The  Jnry  also  found  that  tbe  payments 
nade  by  the  Chase  Furniture  &  Coffin  Com- 
>any  prior  to  May  7,  1906,  were  mad»  to 
iValtes  &  Wllkie,  the  contractors,  and,  as  the 
ury  had  fonnd  that  notice  of  Elliott's  claim 
lad  been  given,  tbe  appellant  urges  that 
udgment  should  have  been  for  the  full 
imouDt  claimed  by  blm.  We  do  not  think 
lald  finding,  In  view  of  the  other  findings 
ind  the  judgment  of  the  court,  is  sufficient 
n  tbe  absence  of  a  statement  of  facts  to 
ibow  error.  There  are  other  findings  of  the 
ury  to  the  effect  that  Waltes  &  Wllkie  be* 
rame  Insolvent  before  the  building  was  coro- 
ileted  and  unable  to  carry  ont  the  original 
lontract,  and,  in  order  to  finish  it,  it  became 
lecessary  for  the  Chase  Furniture  A  Ooffin 
Company  to  make  advancements  for  material 
tnd  work.  We  cannot  tell  what  amount  was 
laid  to  Waltes  A  WUkle  after  they  became 
nsolvent,  JioF  under  what  circumstances  It 
vaa  f)aid.  The  evidence  on  the  trial  may 
lave  shown  that  the  payments  to  Waltes  & 
Vllkle  were  made  to  settle  bills  contracted 
or  work  and  material  actually  necessary  to 
'omplete  tbe  building  and  for  which  the 
Thaee  Furniture  ft  Coffin  Company  bad  be- 
ome  liable  In  order  to  secure  the  completion 
•f  the  bnlldlng.  after  Waltes  &  Wllkie  bad 
lecome  insolvent. 

In  the  absence  of  a  statement  of  facts,  we 
annot  say  that  the  judgment  of  the  court 
B  contrary  to  tbe  Ondiugs  of  the  Jdry;  and 
be  judgment  Is  afBrmed. 


kllSSOURI,  K.  ft  T.  RT.  00.  OF  TEXAS  v. 

BTRD. 

Court  of  Civil  Appeals  of  Texas.    Jan.  20, 
Jdia  Rehearing  Denied  Feb.  10,  lOia) 

^  Bailboads  (i  421*)— InjUBiES  to  Andiau 
ot*  oB  NEAR  TBACKS— AcTiorrs— PBoznun 
Causk  of  Injubt. 

Altboogh  a  mare  was  rannlog  at  lar^e  In 
-iolation  of  a  dty  ordinance  and  a  trespasser 
ID  a  railroad  traix.  If  tbe  negligence  of  the  rail- 
oad  company's  employ^  was  the  prozlmate 
aase  of  her  death,  the  company  la  liable  for 
er  value. 

[£d.  Note.— For  other  cases,  see  Railroads, 
ent.  Dig.  I  1510;  Dec.  Big.  S  421.*] 

BAILBOAnS  (I  410*)— INJUHIBS  TO  AimcAU 
ON  Oft  NEAB  Tracks— Injubt  Avoidable  bt 

EXGRCISK  OF  OBDINABT  CaRB. 

Where  a  mare  was  unlawfully  at  large  and 
.  trespasser  on  defendant's  railroad  track,  it 
ras  not  the  du^  of  those  operating  defendant's 
rain  to  keep  a  lookout  for  her;  but,  if  those  Id 
harge  of  toe  train  did  discover  her  and  could 
y  tbe  exercise  of  ordinary  care  have  avoided 


Injuring  her,  the  railroad  company  Is  liable  for 
her  injury. 

[Dd.  Mote.r-For  other  cases,  see  Ballroads, 
CenL  Dig,  H  148»-1800:  Dec.  Dig.  |  419.*] 

8.  Raxlboads  (1  448*)— iHTOBzn  zo  Ahucau 

ON  OB  NBAS  TBA0K9— AOnONS— ETIDBNOB— 

SUFFIOIBNCT. 

In  an  action  for  the  death  of  a  mare  struck 
by  defendant's  train,  evidence  held  to  sustain  a 
finding  that  tbe  negligence  of  defendant's  em- 

Eloy68  in  running  the  train  at  a  speed  foibldden 
y  an  ordinance  of  the  ^ty  where  the  injunr 
occuried  was  the  proximate  cause  of  the  death 
of  the  mare. 

[Ed.  Note.— For  other  cases,  see  Ballroads, 
Cent  Dig.  I  1608;  Decs.  DlgTI  448.*] 

Appeal  from  Hopkins  County  Court;  F. 
W.  Patterson,  Judge. 

Action  by  D.  H.  Byrd  against  the  Missouri, 
Kansas  ft  Texas  Railway  Company  of  Texas. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals. Affirmed. 

Coke,  UlUer  &*Ooke  and  L.  Ij.  Wood,  for 
ai^Uant  J.  U.  Melwm,  for  appellee. 

WILLSON,  C.  J.  A  mare  belonging  to  ap- 
pellee was  struck  and  thereby  killed  by  one 
of  appellant's  trains  while  same  was  being 
operated  at  a  point  within  tbe  corporate  Ifm- 
Its  of  the  town  of  Sulphur  Springs  where  ap- 
pellant was  not  required  to  fence  and  had 
not  fenced  its  track.  An  ordinance  of  that 
town  in  force  at  the  time  declared  It  to  be 
unlawful  for  horses,  etc.,  to  run  at  large 
within  its  limits;  and  another  ordinance, 
also  in  force  at  the  time,  declared  It  to  be 
an  offense  punishable  by  a  fine  for  any  en- 
gineer or  other  person  to  "run  a  steam  en- 
gine on  any  railroad  within  the  city  limits 
at  a  greater  rate  of  speed  than  six  miles  per 
hour."  Tbe  anlma)  had  escaped  from  ap- 
pellee's luclosnre,  and  at  tbe  time  she  was 
killed  was  running  at  large  on  appellant's 
track.  The  court  found  that  the  animal'  was 
running  at  large  without  appellee's  knowl- 
edge or  consent  and  without  fault  on  his 
part,  and  therefore  not  in  violation  of  said 
ordinance,  and  further  found  that  sbe  was 
killed  as  a  result  of  negligence  on  the  part 
of  appellant  in  running  its  train  In  violation 
of  said  ordinance  at  a  rate  of  speed  In  ex- 
cess of  six  miles  per  hour,  and  concluded  as 
a  matter  of  law  that  appellant  was  liable 
to  appellee  for  tbe  value  of  tbe  animal.  The 
judgment  accordingly  rendered  Is  attacked 
by  appellant  on  tbe  grounds  (1)  that  the 
court's  finding  that  the  animal  was  not  run- 
ning at  large  in  violation  of  tbe  ordinance 
was  erronchous;  and  (2)  that  his  finding  that 
tbe  animal  was  killed  as  tbe  result  of  appel- 
lant's negligence  was  not  supported  by  tbe 
evidence.  The  finding  that  the  animal  was 
not  running  at  large  in  violation  of  tbe  ordi- 
nance, though  It  may  have  been  erroneous, 
would  not  require  a  reversal  of  the  judgment, 
If  tbe  court's  finding  that  the  death  of  the 
animal  was  proximately  caused  by  negll* 
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gence  on  the  part  of  appellant  can  be  sold 
to  have  been  authorised  by  tbe  evidence; 
for,  althoagta  the  animal  may  have  been  mt 
larg^  and  a  tre^sser  on  appellant's  track 
In  violation  of  the  ordinance,  If  appellant's 
negligence  was  the  proximate  cause  of  her 
deatii,  It  would  be  liable  to  appellee  for  her 
value.  Railway  Go.  v.  Cocke,  01  Tex.  154; 
Railway  Oo.  v.  Tolbert,  100  Tex.  483,  101  S. 
W.  208.  If  the  animal  was  unlawfully  at 
large,  it  was  not  appellant's  duty  in  o^iaat- 
Ing  Its  trains  to  keep  a  lookout  for  her,  and, 
If  hee  position  on  its  track  had  not  been  dis- 
covered by  its  serrabte  at  all  or  in  time  by 
the  use  of  ordinary  care  to  ttrolA  Injuring 
tier,  and  she  had  been  killed,  it  would  not  be 
llaUe.  Railway  Co.  v.  Russell,  43  S.  W.  676; 
Railway  Co.  v.  Nichols,  39  8.  W.  964.  But, 
notwithstanding  slie  may  have  beea  unlaw- 
fully at  iBXgSf  it  appellant's  employte  In 
chai^  of  Its  train  discovered  her  on  its 
track,  and,  after  dlacoverlii^  her,  in  operat- 
ing its  train  by  the  exercise  of  ordinary  care 
could  have  avoided  injuring  li^,  and  she  was 
killed  because  it  failed  to  exen^  such 
care,  It  would  be  liable.  From  the  evidence 
In  the  record  It  seems  that  at  tho  time  the 
animal  was  killed  Uie  train  was  spproaching 
the  d^t  In  Sulphur  Springs  from  the  west, 
and  had  crossed  Le^roo  street  going  east. 
North  of  League  street  about  24  feet  from 
appdlant's  track  were  Its  stockpens.  Appel- 
lant's witness.  Gray,  the  fireman  on  the  en- 
gine at  the  time,  testlfled  that  the  animal 
ran  out  from  the  east  ^e  of  the  stocfcpefis 
and  "Jumped  on  the  track  right  in  front  of 
tbe  ei^ine.  •  •  •  When  that  animal  first 
got  on  the  tra^  it  was  about  35  or  40  feet 
from  the  engine.  When  I  first  noticed  that 
animal.  It  was*  craning  across  the  side  track 
which  Is  next  to  the  stockpen.  I  hollered  at 
the  engineer  to  look  out  wb«i  I  saw  the  an- 
imal coming  onto  tbe  main  track,  and  the 
engineer  Immediately  blew  ttie  whistle  and 
aj^tled  tbe  Inakes  at  about  the  same  time, 
and  the  engine  came  almost  to  a  standstill, 
but  did  not  exactly  stop,  and  then  I  hollmd 
at  the  engineer,  'All  right  I'  and  be  went 
ahead,  and  I  told  him  that  he  had  killed  a 
mule,  and  I  thought  It  was  a  mule  at  that 
time."  The  animal  was  killed  about  12 
o'clock  at  nigbt  Ai^ellee  testlfled  that  on 
the  next  morning  after  she  was  killed  he 
found  hw  tracks  showing  slie  had  gone  upon 
ax^lant's  trade  at  a  point  directly  oivosito 
the  west.  Instead  of  the  east,  corner  of  tbd 
stockpens,  as  testified  to  the  firemui.  Ap- 
pellee furth»  testlfled:  "I  could  see  the 
mare's  tracks  on  the  railroad,  and  it  aeem- 
ed  that  she  was  run  about  100  feet;  that  ls» 
from  the  aK>earance  of  the  track,  and  It 
seemed  from  the  tracks  that  she  was  run- 
ning east.  *  •  •  I  tracked  her  to  where 
tbe  engine  struck  her,  and  It  -was  12  feet 
from  the  west  comer  of  the  stockpen,  and 
they  nm  her  about  100  fieet  before  they  hit 


lier."  Neither  the  engineer  nor  the  iliemaab 
ctiarge  of  the  locomotiire  of  tbe  train  under- 
took to  say  how  fast  it  was  running  A> 
ottiw  witness,  howevw,  teettfled  tliftt  it  to 
moving  at  tin  rate  of  10  or  12  miles  pe; 
hour,  adding:  "I  don't  think  tbe  speed  of 
the  train  exceeded  10  mllea  per  bonr."  Ti^ 
evidence  we  have  referred  to  was  snfflde 
to  avpport  flndlngs  br  the  trial  court  tb:: 
the  qjiore  got  up<m  tlie  track  at  a  point  35  a 
40  feet  in  front  of  the  ajKnoacblng  tn=: 
that  the  fireman  saw  her  as  she  ran  apco 
the  trai^;  that  after  giattinK  npon  tbe  tnci 
she  ran  east  on  same,  ahead  of  tbe  train,  i 
distance  of  100  feet  before  tbe  locomotin 
struck  and  killed  her;  and  that  tbe  train  it 
the  time,  In  violation  of  tbe  ordinance^ 
running  at  a  wpeei  in  excess  of  six  mila  pa 
hour.  That  the  negligence  of  appellant's  em- 
ploy^rin  cbarge  of  tbe  train,  in  opoating  i: 
at  a  speed  pnAlbited  by  tbe  tnrdinance  to 
the  proximate  cause  of  tbe  deatb  of  thr 
mare  was,  we  think,  an  Inference  tbe  conr: 
had  a  right  to  draw,  from  soeb  findings.  Hid 
the  train  not  been  moving  at  a  speed  in  ex- 
cess of  six  miles  pa-  hour,  and  had  the  mare 
run  up(Hi  the  track  35  or  40  feet  In  front  of 
it  and  gone  east,in  the  directloa  It  was  mov- 
ing, tt  is  hardly  probable  it  would  have  over 
taken  and  killed  her  in  a  distance  of  W 
feet,  or  at  alL 
The  Judgment  Is  aOlrmed. 


LTTTLEjrON,  Coonty  Jadge.  DOWXEB- 
(Court  of  Civil  Appeals  of  Texas.    Jan.  6, 1910. 
Rehearhig  Denied  Jon.  27.  lOia) 

iHTOXIOATIlfa  IiIQUOKS  (|  74*)— ISSDAXCS  OT 

LicKNBi  TO  Sell  Liquor— MAirDAmrs. 
SlaQdamas  will  not  lie  to  compel  a  county 
judge  to  issue  a  liquor  license,  where  tbe  pro- 
ceediOKS  to  obtain  it  were  talwn  under  a  lav 
enacted  In  1907  (Acts  1907.  c  138).  and  befon 
tbe  hearing  on  apjpeal  that  law  had  be«i  n- 
pealed  by  Acta  1009,  c.  17.  which  provid«d  tlut 
ae  soon  as  the  law  of  1909  went  into  effect.  f\l 
licemes  "heretofore  losned  shall  immediatelj 
cease  and  determiae." 

[Ed.  Note.— For  other  cases,  see  Intoncatias 
Liquors,  Dec.  D^.  f  74.*] 

Appeal  from  District  Court,  HartlsaB 
County;  W.  O.  Buford,  Judge. 

W.  M.  Downer  applied  for  a  writ  of  maii- 
damuB  to  compel  H.  T.  Lyttlettm,  Goootr 
Judge,  to  grant  him  a  license  to  sell  la- 
toxlcatlng  llQuors.  The  writ  was  awarded  la 
the  district  court  and  an  appeal  taken.  Re- 
versed and  dismissed. 

F.  H.  Prendergast,  for  appdlant  Joocs 
ft  Bibb,  tor  appellee. 

H0D0B8,  J.  This  salt  originated  la  u 
applicatioD  filed  by  the  appellee  to  tbe  fis- 
trlct  court  of  Harrlscm  coonty  aAing  ttit  t 
writ  of  mandamus  to  compel  the  appdUu. 
as  the  county  Judge  of  Uiat  county,  to  gnst 
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him  a  license  to  engage  in  the  sale  of  In- 
toxicating llqaora  in  the  town  of  WaBkom. 
-The  petition  states  that  on  the  12th  day  of 
April,  1909^  the  applicant  applied  for  and 
obtained  a  permit  from  the  OomptroUer  of 
the  State  of  Texas,  and  on  the  14th  day  of 
April  following  filed  with  the  county  clerk 
of  Harrison  county  his  petition  to  the  coun- 
ty Judge,  in  accordance  with  the  l^al  re- 
quirements provided  in  such  cases ;  that  the 
county  clerk  Issued  the  notices  required  by 
law,  and  on  the  28th  day  of  AprU.  1909,  the 
county  Judge  heard  the  application  for  the  li- 
cense, and  made  certain  findings.  From 
these  as  set  out  In  detail  in  the  petition  It 
appears  that  the  county  Judge  found  as  a 
fact  that  the  appellant  possessed  the  neces- 
sary qualifications  to  entitle  him  to  a  li- 
cense under  the  law  as  ft  then  existed,  and 
that  there  was  no  objection  to  the  grant  of 
the  license,  except  the  fact  that  local  option 
was  in  force  in  the  territory  where  his  place 
of  business  was  to  be  located.  The  Judge  In- 
corporated  In  bis  findings  the  facts  upon 
which  be  held  that  local  option  was  in  force 
Id  that  locality.  These  show  that  in  18M  the 
territory  around  Waskom  had  been  organized 
Into  an  independent  school  district,  and  had 
existed  as  such  contiuuoasly  since  that  time; 
that  in  December,  1900,  in  pursuance  of  an 
order  of  the  commissioners'  court  of  Har- 
rison county,  an  election  was  held  in  that 
indei>endent  school  district  for  the  purpose  of 
determining  whether  or  not  the  sale  of  in- 
toxicating liquors  should  thereafter  be  pro- 
hibited; that  the  election  resulted  in  favor 
of  prohibition,  and  all  the  subsequent  re- 
qntrements  of  law  for  putting  local  option 
Into  effect  were  complied  with.  From  these 
facts  the  county  Judge  concluded  as  a  mat- 
ter of  law  that  local  option  was  In  effect  In 
that  territory,  and,  as  he  states,  for  that 
reason  refused  to  grant  the  license  to  the 
petitioner.  The  petition  in  this  case  was  filed 
OD  the  2d  day  of  June,  1909,  and  appears  to 
be  a  careful  statement  of  all  the  material 
facts  necessary  to  be  shown  under  the  law 
existing  at  that  time  to  entitle  the  petitioner 
to  license  to  engage  in  business  as  a  retail 
liqaor  dealer.  The  record  shows  that  at  the 
bearing  before  the  county  Judge  the  county 
attorney  appeared,  and  contested  the  applica- 
tion for  license  solely  on  the  ground  that 
lf>cal  option  was  In  effect  In  the  territory 
where  the  place  of  business  was  to  be  lo- 
cated. The  county  Ju<!^  failed  to  answer  the 
petition  of  the  applicant  in  the  court  below, 
but  an  answer  was  filed  by  the  county  at- 
torney, not,  however,  purporting  to  represent 
the  county  Judge.  Upon  a  trial  before  the 
district  court  a  Judgment  was  rendered 
awarding  the  writ  prayed  for.  In  this  court 
that  Judgment  Is  attacked  solely  upon  the 
ground  that  local  option  was  in  force  In 
the  territory  Including  the  town  of  Waskom, 
and  that  under  the  taw  no  license  could  legal- 
ly be  granted  to  the  applicant  to  engage  in 
such  business  there.   That  contest  was  ai^ 


swered  by  the  appellee  with  the  contention 
that  the  election  upon  which  the  contestant 
rdied  was  invalid  because  the  commlssion- 
»s*  court  had  no  authority  to  order  a  local 
oiltion  election  for  an  ladep«ident  school  dis- 
trict; tliat  such  territory  was  not  <me  of 
the  subdlvisifHis  mentioned  in  section  20,  art. 
16.  of  the  Constitution  of  the  state  of  Texas, 
in  which  the  Legislature  might  authorize 
the  holding  of  local  option  elections.  The  , 
court  below  concurred  in  -this  view,  and 
In  his  conclusions  upon  the  case  refers  to 
Kx  parte  Ilaney,  51  Tex.  Cr.  R.  634,  103 
8.  W.  1155,  decided  by  the  Court  of  Criminal 
Appeals  of  this  state.  In  that  case  the  court 
held  that  a  local  option  election  could  not 
under  the  Constitution  be  held  in  an  inde- 
pendent school  district;  that  such  territory 
was  not  a  political  snbdlTlslon  of  the  county 
contemplated  by  the  c<mstltutional  provisions 
above  referred  to.  ,It  seems  tliat  the  par- 
ties by  agreement  have  attempted  to  make 
the  validity  of  that  election  the  exclusive 
test  by  which  to  determine  whether  the  writ 
of  mandamus  should  be  Issued  in  this  case. 
But  without  deciding  that  question,  or  the 
further  question  as  to  whether  this  is  a  case 
In  which  the  Judgment  of  the  county  Judge 
granting  or  refusing  a  license  might  be  con- 
trolled by  a  writ  of  mandamus  from  the  dis- 
trict court,  we  think  there  are  other  objec- 
tions to  the  Issuance  of  the  writ  which  should 
first  be  considered  in  dlspoBlnc  of  this  ap- 
peal. 

The  application  for  license  was  made  at  a 
time  when  what  is  known  as  the  "Baskln- 
McGregor  Law,"  enacted  In  1907  (Acts  1907, 
c.  138),  was  in  force,  and  the  proceedings 
for  obtaining  a  license  were  conducted  in 
compliance  with  the  provisions  of  that  law. 
But  the  Thirty-EMrst  L^slature  made  some 
radical  changes  in  those  provisions.  See 
Acts  1909,  p.  293,  c.  17.  Among  other  chan- 
ges there  are  new  and  additional  require- 
ments as  conditions  upon  which  a  permit 
may  be  obtained  from  the  Comptroller. 
These  are  contained  in  section  9  in  the  act 
referred  to.  Section  10a  prohibits  the  coun- 
ty Judge  from  granting  a  license  to  engage 
in  the  sale  of  intoxicating  liquors  in  any 
village,  town,  or  city  where  the^  proposed 
place  of  business  is  within  300  feet  of  a 
chqrch,  school,  or  other  educational  or  chari- 
table Institution.  This  provision  is  material- 
ly different  from  the  former  law.  There 
are  also  other  changes  not  necessary  to  men- 
tion. Section  35  of  the  act  of  1909  con- 
tains this  provision:  "All  laws  and  parts 
of  laws  in  conflict  with  this  act  are  hereby 
expressly  repealed.  Providing,  all  of  the 
provisions  relating  to  the  sale  of  Intoxicating 
liquors  contained  In  any  special  charter 
granted  by  the  Legislature  to  any  dty  or 
town  shall  not  l>e  repealed  by  this  act,  but 
the  same  shall  be  cumulative  thereof.  Pro- 
vided that  as  soon  as  this  law  goes  into  ef- 
fect aU  licenses  heretofore  issued  shall  Im- 
mediately cease  and  determine,  but  the  hold* 
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en  of  sncb  licenses  shall  hare  nntil  ilxty 
days  after  this  act  takes  effect  In  which  to 
obtain  licenses  under  this  act,  said  Ileuses 
to  be  dated  as  of  the  date  this  act  takes 
effect,  and  the  tax  collector  shall  give  sncb 
licensee  credit  for  the  unearned  portion  of 
such  canceled  license  as  of  the  date  this  act 
takes  effect ;  and  provided,  during  said  sixty 
days  said  licensee  shall  have  the  right  to 
pnraue  his  business  under  and  In  accordance 
with  the  canceled  license  and  the  laws  appli- 
cable to  the  same,  which  for  that  purpose 
are  hereby  kept  In  force  for  said  sixty 
days."  An  affirmance  of  the  decision  of  the 
court  below  would  have  the  effect  of  com- 
pelling the  county  judge  to  grant  the  appellee 
a  license  in  accordance  with  the  provisions 
of  the  Acts  of  1007,  DOW  r^>ealed.  Under 
the  law  as  It  now  exists  audi  a  license  would 
not  only  be  useless,  but  would  also  be  one 
whidi  the  county  Judge  .would  not  now  be 
anthorised  to  grant 

Upon  the  well-aitablished  principle  that  a 
mandamus  will  not  .be  granted  unless  the 
party  applying  tbetefor  shows  a  clear  le^ 
rl^t  to  the  relief  sougAit,  we  feeL  It  our 
duty  to  reverse  and  dismiss  this  case,  and 
it  Is  accordingly  so  ordered.  It  Is  further 
oidered  that  the  aiqieUee  pay  all  coats  of 
this  court  and  Uiis  court  b^low. 


HOUSTON  ft  T.  a  B.  GO.  T.  BARBON. 

{Court  of  Olvil  Appeals  of  Texa&  Jan.  S2, 

1910.) 

1.  APPEAt.  AMD  EsBoa  (|  1066*)— Bevibw— 
HaEMLESS  EbBOR— iNSTBUCnOHS— Appuca- 

BiLiTT  TO  Evidence. 

It  is  reversible  error  to  sntoiit  hi  a  charge 
an  Issue  not  made  by  the  evidence,  unless  it  la 
dear  that  the  jury  were  not  misled. 

[Ed.  Note. — For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  S  4220;  Dec  Dig.  {  1066  •! 

2.  Cabbiebs  (S  230*)  —  Cabbiaqe  of  Live 
Stock  —  AonoN  fob  Delay  —  Trial  —  In- 
sivuCTions. 

A  carrier,  sued  for  delay  in  tbe  transporta- 
tion of  cattle,  is  entitled  to  a  charge  that  tbe 
jury  should  allow  nothing  for  loss  caused  by  an 
alleged  decline  in  the  market,  where  tbe  evi- 
dence shows  that  there  was  no  sndi  decline. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Dec.  Dig.  I  230.*] 

Ap^al  fnnn  Limestone  County  Court;  W. 
A.  Keeling,  Jndg& 

Action  by  W.  C  Barron  against  the  Hous- 
ton &  Texas  Central  Railroad  Company. 
Frufn  a  Judgment  tat  plaintiff,  defendant  aih 
peals.  Reversed  and  remanded. 

Baker,  Botts,  Parker  &  Garwood  and  Wil- 
liams ft  Bradley,  for  an>eUant 

TALBOT,  J.  This  suit  was  brought  by  the 
appellee,  Barron,  against  tbe  appellant,  to  re- 
cover damages  alleged.to  have  been  sustained 
by  him  on  account  of  unreasonable  delays  in 
the  transportation  of  two  cars  of  cattle 
shipped  over  appellant's  line  of  road  from 


Thornton,  Tex.,  to  Ft  Worth,  Te^  phlntlf 
aUeged  that  on  July  13,  1906,  he  loaded  » 
head  of  beef  cattle  on  defeaidant's  can  at 
Thornton,  to  be  tranqrarted  to  Ft  Wofb. 
that  the  cattle  were  loaded  at  4:30  pi  m. « 
that  day,  and  defendant  could  have  tt%» 
ported  them  to  th^  destination  withli  1! 
hours,  but  on  account  of  Its  negligence  ^ 
were  not  taken  out  of  Thornton  untO  130 1 
m.  on  July  14th,  and  they  did  not  arrtn  i: 
Ft  Worth  untU  1:40  a.  m.  July  15th:  the 
the  cattle  should  have  been  on  the  market « 
July  14th,  but  were  not  on  the  market 
July  15th;  that  the  mark^  declined  20  eoEf 
per  100  pounds  in  the  meantime,  whereby  b 
lost  $100 ;  that  on  account  of  the  delay  la  Ot 
shipment  the  cattle  became  "drawn,  shmA- 
en,  and  reduced  in  weight,  and  greatly  di> 
aged  in  appearance,"  wherry  he  lost  ll&j: 
that  by  reason  of  said  delay  in  shipment  tbt 
cattle  lost  in  weight  S,000  pounds,  wberebr  he 
lost  f380— for  all  of  which  he  prayed  Jn^ 
ment  A  Jury  trial  resulted  in  a  voilict  uf 
judgment  for  plaintiff  in  the  smn  of  $250.  ai 
the  defendant  appealed. 

The  court  in  the  thirteenth  pmgn^t  ef 
his  charge,  instructed  the  Jury  as  follovs: 
"If  you  find  from  Qie  testimony  that  tbt 
tranqMrtation  of  platDtUTs  cattle  was  midnl? 
and  unreasonably  delayed  by  defmdant  b 
transporting  said  cattle,  and  yon  further  find 
that  plaintiff  sustained  any  damages  oa  a^ 
count  of  such  delay,  by  reason  of  dedbie  U 
the  stock  market  at  Ft  Worth,  Tex.,  and  tbe 
deterioration  of  said  cattle,  If  any,  during  tbe 
time  between  which  they  did  arrive  at  Da^ 
ket  and  the  time  they  should  have  arrlred. 
had  they  been  transported  with  ordinary  ^ 
and  diligence,  then  in  that  ev&xt  tbe  meanre 
of  damages  would  be  the  dlCference  betwwo 
the  market  price,  if  any,  of  said  cattle  mttei 
they  did  arrive  at  destinatloQ  In  Ft  Woitb, 
Tex.,  on  said  day  and  date,  taking  Intocw^ 
eratlon  their  weight  condition,  and  appe■^ 
ance,  and  tbe  market  price  of  said  cattle  vbeB 
they  should  have  reached  their  destinatice^ 
taking  into  consideration  the  wel^t  condi- 
tion, and  appearance  of  said  cattle,  had  tb^ 
been  transported  within  a  reasonable  thK 
In  fact  there  was  any  differoice,'* 

So  much  of  this  instruction  as  aoQioriied 
the  Jury.  In  the  event  they  found  that 
tlff  sustained  any  damages  on  acooont  <^  an* 
reasonable  delay  In  the  transportation  of  l:l> 
cattle  by  reason  of  a  de<Hlne  In  tbe  stotA:  mit- 
ket  at  Ft  Worth,  Tex.,  during  the  time 
tween  which  they  did  arrive  there  lad  tS* 
time  they  should  have  arrived  tbm.  i*i 
tbey  been  transported  with  ordinary  care  ind 
diligMice,  to  find  for  plainttfl  the  dUhmx* 
between  the  market  price  of  said  cattle  « 
the  day  th^  arrived  at  Pt  WoHk  and  tbe 
market  price  of  said  cattle  wbm  titer  "hooM 
have  readied  there,  had  tbey  been  tt$B/fi^ 
ed  within  a  reasonaUe  time.  Is  aarigoed  » 
error,  and  we  think  the  assIguneBt  Is  ''^ 
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ta^en,  and  requires  a  rerersal  of  the  jadg^ 
ment.  We  bare  fonnd  no  evidence  in  tbe  rec- 
ord Ui&t  authorized  the  giving  of  this  charge. 
It  not  only  fails  to  show  any  decline  In  the 
market  price  of  such  cattle  as  shipped  by  the 
plaintiff,  but  afflrmatlvely  shows  there  was 
no  such  decline  during  the  time  referred  to 
In  tbe  charge; 

Xb«  evidence  tends  to  show  that  the  cattle 
Bhoald  have  arrived  at  destination  on  July 
14,  1908,  had  tbey  been  transported*  within  a 
reasonable  time,  but  that  tbey  did  not  ar- 
rive until  July  15,  1908;  and  the  only  evi- 
dence Introduced  touching  the  market  price 
of  cattle  sncb  as  were  owned  and  shipped  by 
appellee,  was  the  market  report  thereof  on 
said  days,  respectively,  taken  from  tfa^  Ft 
Worth  Dally  Live  Stodc  R^orter.  These  re- 
ports show  that  the  market  price  of  sndi  cat- 
tle was  precteely  the  same  on  botb  of  said 
days.   It  has  often  been  held,  by  this  and 
other  amtellate  courts  of  this  states  that  It  Is 
reversible  error  to  submit  In  a  charge  to  the 
juryman  Issue  not  made  by  tbe  evidence,  un- 
less it  Is  clear  that  the  Jury  were  not  misled 
tbereby.  Andrews  v.  Smlthwlck,  20  Tex.  Ill ; 
Railway  v.  Gllmore,  62  Tex.  891 ;  Railway  v. 
Hlghtower,  12  Tex.  Ckv,  App.  41,  88  S.  W. 
541 ;  Wood  V.  Cotton  Product  Co..  88  8.  W. 
496.   As  has  been  serai,  plalntUf  Itemized  his 
damages,  and  claimed  to  have  suffered  a  loss 
of  20  cenU  per  100  pounds  by  reason  of  a  de- 
cline In  the  market.   The  Jury  returned  a 
general  verdict  for  $2S0  In  plaintiff's  favor, 
and  there  Is  nothing  In  the  recwd  showing 
that  none  of  this  amount  was  awarded  on 
account  of  a  supposed  decline  In  the  market 
price  of  the  cattle.   It  does  not,  tfaerefbr^ 
appear  that  appellant  was  not  Injured  by  the 
charge  in  qnestlon. 

Appellant  reQuested  the  court  to  <diarge 
the  Jury,  In  eCtect,  that  in  determining  the 
amount  of  their  verdict  they  should  not  al- 
low any  sum  on  account  of  any  loss  or  dam- 
age caused  by  the  alleged  decline  In  the  mar- 
ket at  Ft  Worth,  and  we  think  Uila  diarge 
should  have  been  given  Instead  of  the  one 
complained  of  by  appellant 

Upon  all  other  questions  raised  we  role 
against  appelant 

For  the  error  Indicated,  the  Judgment  of 
the  court  bdow  Is  reversed,  and  the  cause  n- 
manded. 


8BLARI  T.  SBLABI. 

(Coart  of  CSvll  Appeals  of  Texas.    Nov.  18, 
190a   On  Bfotlon  for  RAearing,  F^  5, 

19ia) 

1.  Deeds  {}  168*)— Bbeaoh  or  OommoH 
SuBSxqusNT— Cancellation. 

Where  tbe  azTeeffient  o(  a  iod  to  care  for 
and  rapport  his  bther  during  life  in  payment 
for  land  conveyed  to  him  was  made  in  good 
faith,  the  deed  will  not  be  set  aside  because 
tbe  son  sniwequently  changed  his  mind  and 


failed  or  refused  to  iwrform  such  agreement; 
such  owduct  not  amoontlag  to  legal  fmud. 

[Ed.  Note.— For  other  cases,  see  Deeds,  Cent 
Dig.  I  527;  Vvl  Dig.  i  168.*] 

2.  EviDBHOl  d  420*)— Pakol  BviDBnCB— Ih- 

POBTUVO  GOUDXTION  INTO  ABSOLUTE  DEED. 
Id  absence  of  fraud  or  mistake,  parol  evi- 
dence is  not  admissible  to  sbow  that  a  deed 
absolute  on  Its  face  was  made  in  reliance  on 
a  condition  precedent 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Cent  Dig.  |  1929;  Dec  Dig.  S  420.*] 

On  Motion  for  Rehearing. 

3.  Deeds  (|  211«>— VALZDrrr- Fbaud— Suin- 

CIENCT  or  EVIDENOE. 

To  iuBtify  cancellation  of  a  deed,  the  ctiarge 
of  fraud  in  procuring  its  execution  must  be 
proved  by  clear  and  Batisfaetory  evidence,  such 
as  win  preponderate  over  presumptions  or  evi- 
dence on  the  other  aide. 

[Ed.  Note.— For  other  case%  see  Deeds,  Gent 
Dig.  I  646;  Dec  Dig.  |  211>] 

4.  Deeds  (|  211»)— Validitt— Feadd— Sum- 
ciBNCT  OF  Evidence. 

Evidence  held  insufficient  to  support  a  find- 
ing that  a  deed  from  a  father  to  his  son  was 
procured  by  the  fraud  oC  the  son. 

[Ed.  Nota.— For  other  casea,  see  Deeds,  Cent 
Dfg.  I  646;  Dec  Dig. 

Appeal  from  Diatrlct  Court,  Dallas  Oodi^ 
ty;  E.  B.  Muse,  Judge. 

Action  by  Em^uel  Selari  against  Antonio 
Selarl.  Plaintiff  had  Judgment,  and  defend- 
ant appeals.  Beversed. 

Bead  &  Lowrance^  for  app^ant  A.  X. 
Firmln,  t>or  appdlee. 

TALBOT,  J.  This  action  was  brought  by 
the  appellee  agamst  appellant  to  recover  tbe 
several  lota  or  parcels  of  land  described  In 
his  petition,  and  to  cancel  the  deeds  under 
which  the  appellant  claimed.  It  was  allege 
ed,  In  substance,  as  recited  In  appellee's 
brief:  That  plaintiff  and  defendant  resided 
In  Dallas  county,  Tex.  That  they  are  fa- 
ther and  eon.  That  plaintiff  is  married,  his 
wife  living  In  Italy,  the  mother  of  def^d- 
ant,  and  never  a  resident  of  the  United 
atatea  For  many  years  plalntljF  lived  apart 
from  his  family.  In  1907  plaintiff  sent  for 
his  family,  for  whom  he  had  always  provid- 
ed, and  found  defendant  was  In  Chili.  That, 
yearning  for  his  son,  he  srat  defendant 
means  to  come  to  Texas.  He  came.  He 
avowed  great  filial  affection  fw  plaintiff, 
who  had  a  large  sum  In  bank,  personal  and 
real  estate,  and  in  every  way  sought  to  per- 
suade plaintiff  that  he  was  a  true,  dutiful, 
and  faithful  son,  whose  love  for  plaintiff 
was  earnest  and  disinterested.  That  plain- 
tiff, at  the  various  times  hereinafter  refer- 
red to,  was  persuaded  and  fully  believed 
that  such  was  In  truth  tbe  fact  That  so  be- 
lieving, and  fully  tmsttng  in  defendant  as 
his  son,  and  desiring  to  so  arrange  his  af- 
fairs as  to  be  beneficial  to  both  himself  and 
his  child,  discussed  with  defendant  the  best 
way  of  so  doing,  and  idalnClff  being  Ignorant 
of  legal  affairs  and  wholly  Inexperienced  in 
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sndi  matters,  although  by  bard  labw  and 
economy  he  had  accumulated  a  modest  com- 
petency, was  instmcted,  rnlded,  and  peranad- 
ed  by  bis  son  to  agree  that,  In  couaiderattrai 
of  the  Bolemn  promise,  contract,  and  agree- 
ment of  his  said  son  that  defendant  would 
support  bim  during  his  life,  and  that  plaln- 
tUf  should  have  and  retain  control  and  su- 
premacy in  the  conduct  of  all  business  rela- 
tive thereto  and  remain  as  he  then  was,  the 
bead  of  the  family,  plaintiff  would  ccmTey 
to  defendant  bla  Teal  estate.  That  this  was 
done  by  plaintiff  In  full  trust  and  confidence 
that  bis  sou  was  acting,  and  would  continue 
to  act,  toward  him  honestly,  truthfully,  loy- 
ally, and  In  good  faith,  and  In  the  belief  that 
defendant  would  tn  all  thli^  comply  with 
bis  agreement,  which  was  as  hereinbefore  al- 
leged, and  was  the  sole  ctmsldevatlon  for  the 
making  of  the  contract  and  deeds.  Plaintiff 
th^n  alleged  the  paymoit  of  mon^  to  de- 
fendant, and  that,  as  soon  as  his  said  prop- 
erty was  In  defmdant's  possession  vested, 
be  began  a  continued  series  of  studied  In- 
sults and  humiliations,  r^ecttng  nnd  discard' 
Ing  and  denying  and  refusing  to  flilflll  the 
terms  and  conditions  of  his  said  contract, 
claiming  and  demanding  all  the  rights  and 
privileges  and  prerogatives  of  actual  and 
complete  ownership  of  said  lands  and  prop- 
erty, and  denying  plalntlfTs  right  to  shelter, 
protectloD,  care^  comfort,  sumwrt.  or  benefit 
therefrom,  and  threatening  to  sell  same  and 
dispose  ttiereof  as  to  him  mU^t  seem  fit  and 
to  apply  the  proceeds  to  blf  own  use  regard- 
less of  plaintiff's  lights,  and  defendant  Is 
still  doing  so  tn  all  things,  and  plaintiff  has 
reason  to  believe,  and  so  alleges,  that  defend- 
ant did  not  originally,  does  not  now,  and 
never  did.  Intend  to  keep  and  perform  the 
terms  and  conditions  of  the  contract  or 
agreement  so  forming  the  conslderatloiu  tor 
such  conveyances  and  delivery  to  him  of 
plaintiff's  said  estate,  bnt.  on  the  contrary, 
defendant  did  ftilaely,  fraudulently,  wickedly, 
and  malldonsly,  for  his  own  wrongful  gain 
and  profit,  seek  and  Intend  by  chicanery  and 
device  to  secure  from  plaintiff  his  property, 
both  real  and  personal,  and  including  the 
cash  that  plaintiff  had  In  bank,  and  apply 
the  same  to  his  own  use  and  benefit,  and  tlien 
wholly  and  absolutely  to  abandon  and  dis- 
card the  plaintiff  and  every  obligation,  duty, 
and  demand  on  plalntUTs  behalf  created  by 
such  contract  or  agreemenL  (Here  follows 
a  description  of  the  property.)  Plaintiff 
prayed  for  cancellation  of  the  deeds,  that  he 
be  fully  and  completely  reinstated  In  the 
possession  and  enjoyment  of  his  estate  and 
title  hereto  reinvested  in  him,  for  temporary 
Injunction,  and  other  relief.  Defendant  an- 
swered by  general  and  special  exceptions  to 
plalntlfTs  petition,  a  general  doiial,  and  spe- 
cially that  at  the  time  trf  the  execution  of 
said  deeds  or  prior  thweto  he  made  no  prom- 
ise or  agreement  to  support  and  care  for 
said  plaintiff,  or  used  any  deception,  device, 
chemes,  or  false  representations  of  any  kind 


whatever  to  Induce  said  plaintiff  to  cxecnt» 
aald  deeds;  that  said  plaintiff  fra^,  willlnt- 
ly,  and  voluntarily  made  and  executed  said 
deeds  ft>r  a  valid  consideration,  amd  pUia- 
tlff  executed  and  delivered  said  deeds  of  his 
own  free  will  and  accord;  that  at  tlie  tiw 
of  tibe  execution  and  d^very  of  sold  de«Oc 
thay  were  read  over  to  plaintiff  by  ^  con- 
veyancer, whom  ^aintfff  had.  ^anj^ored  t>:> 
prepare 'the  deeds,  and  after  aanoe  were  fully 
read  over  to  plaintiff,  who  fully  undentond 
same,  he  executed  end  acknowledged  sane: 
that  while  defttidant  demies  that  he  ev« 
made  any  promise  to  support  and.  can  for 
defendant  and  Is  under  no  legal  0bUgati«i 
to  do  so,  yet,  m  account  of  bis  flUal  dnty  and 
moral  obllgatiODS  to  his  parent,  said  defend^ 
ant  has  always  been  willing  for  said  plalntig 
to  lire  with  him  and  to  occupy  said  praulees 
and  to  furnish  plaintiff  board;  that  said  de- 
fendant has  never  ordered  plalntlfl  off  of 
said  premise!^  but  said  plaintiff  has  vuhui- 
tarlly  absented  himself  from  tbe  home  and 
board  of  defendant;  that  defendant  has  al- 
ways been  willing,  and  Is  now  willing.  f'V 
plaintiff  to  live  with  him,  bnt  i>lalntlff  wT: 
not  do  so,  and  defendant  has  tmvlded  ft* 
said  pteintlff.  The  case  was  tried  btfoce  tb«- 
court  and  a  Jury  and  resolted  in  a  vwdlct 
and  Judgment  in  favor  ot  aN>ellee  for  tbe 
land  In  controveray  and  cancellatloa  of  ap- 
ptilanfs  deeds  to  tbe  same.  From  this  Jndf- 
mmt  ai^>ellant  appealed. 

Upon  the  conclusion  of  tbe  evidence  in  tiie 
trial  court,  the  defmdant  requested  tbe  conn 
to  charge  the  Jury  peremptorily  to  retura  a 
verdict  in  his  favortor  the  land  described  hi 
plalntllFs  petition.  This  charge  was  refused, 
and  its' refusal  Is  made  tbe  basis  of  app^ 
lanf  s  first  assignment  of  errw.  Tbe  conten- 
tion Is  that  the  diarge  should  hare  been  gt^. 
en,  because  there  was  no  evidence  of  ftand 
which  entitled  the  plaintiff  to  a  canctilattra 
of  the  deeds  conveying  said  land  to  ttie  de- 
fendant; that  the  evidence  failed  to  sbov 
any  fraud  In  the  esecntlcm  of  said  deeds;  or 
that  tbe  plaintiff  by  mlMake,  acddoit  or 
fraud  omitted  any  provision  or  atlpnlntfwi  nt 
deftasance  from  said  deeds;  that  unless  by 
fraud  of  the  defendant  the  plaintiff  was  in- 
duced to  omit  something  from  the  deeds 
which,  but  for  such  fraud,  would  have  been 
inarated  therein,  defendant  Is  bonnd  tben 
and  held  to  have  intended  to  do  Just  wbiT 
tbe  deeds  dedarew  Ttae  deeds  sought  to  be 
canceled  were  absolute  and  unctmditlotul 
warranty  deeds  in  form,  and  It  Is  wtil  set- 
tled that  In  tbe  absence  of  fnod.  acddect 
or  mistake  parol  evidence  la  inadmissible  t-^ 
omivert  the  estate  so  created  by  sadi  deeds 
into  those  resting  upon  and  dependent  ca 
conditions;  that  ordinarily  a  promise  to  per 
form  some  act  In  the  ffltura^  althoogh  made 
by  one  party  as  a  representatlfn  to  Indw 
the  other  to  mter  Into  a  contract  wlU  bm 
amount  to  fraud  In  legal  acceptation,  tboogfe 
subseanently  tbe  promise  Is,  without  excn«. 
broken  and  nonf  ulfllled.  To  tbls  latter  role. 
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liowever,  there  Jb  a  well-founded  exception 
distinctly  recognized  and  announced  by  the 
Supreme  Court  of  this  state.  The  exertion 
is  clearly  stated  In  the  case  of  Railway  Go. 
V.  Tltterlngtwi,  S4  Tex.  218, 19  8.  W.  472,  81 
^■Vm.  St  Rep.  89.  In  that  case  the  fraud  al- 
1  eged  was  the  failure  of  the  railway  company 
to  fulfill  a  promise  to  bnlld  and  maintain  a 
station  on  the  land  granted.  It  was  contend- 
ed that  the  claim  of  fraudulent  representa- 
tions did  not  amount  to  a  fraud  in  legal  con- 
templation, but  only  to  false  promises  to  do 
something  in  the  future,  for  the  nonperform- 
ance of  which  an  action  for  damages  might 
lie  or  for  speclflc  performance,  but  would  not 
give  any  legal  ground  for  the  rescission  of 
the  contract.  The  court,  however,  said:  "If 
ttie  railway  company,  at  the  time  it  made 
the  representations  and  promises  before  men- 
tioned to  the  plaintiffs,  did  so  with  the  de- 
sign of  cheating  and  deceiving  the  plaintifts, 
and  had  no  intention  at  the  time  of  perform- 
ing the  promises,  but  used  tbem  merely  as 
false  iMretenses  to  Induce  the  plaintiffs  to  ex- 
ecute the  deed,  and  if  its  conduct  did  have 
that  effect,  then  we  think  that  such  acts  and 
declarations,  coupled  with  its  subsequent 
utter  failure  and  refusal  to  perform  the 
promises  or  assurances,  would  amount  to 
such  actual  fraud  aa  would  authorize  the 
plaintiffs  to  have  the  contract  rescinded  and 
the  land  restored  to  them.  But,  upon  the 
other  band,  if  the  promises  or  representations 
were  made  in  good  faith  at  the  time  of  the 
contract,  and  the  defendant  subsequently 
changed  Its  mind  and  failed  or  refused  to 
perform  the  promises,  then  such  conduct  of 
the  company,  originally  or  subsequently, 
would  not  constitute  such  fraud  In  legal  ac- 
cexrtatlon  as  would  Justify  the  rescission  of 
the  contract  or  the  cancellation  of  the  deed. 
Henderson  v.  Railway,  17  Tex.  500,  67  Am. 
Dec.  675;  Dowd  v.  Tucker,  41  Conn.  203; 
■Wllsonr  T.  Eggleston,  27  Mich.  257;  Gross  t. 
McKee,  53  Miss.  536;  2  Scott,  588." 

Whether  the  evidence  In  this  case  was  suf- 
ficient to  warrant  the  conclusion  that  appel- 
lant promised  and  agreed  with  appellee  that 
if  he  would  deed  him  the  land  In  controversy 
appellant  would  support  apj^Ilee  during  the 
remainder  of  liis  lifetime  and  allow  him  to 
retain  control  and  supremacy  in  the  conduct 
of  all  business  relating  to  said  lands  and  re- 
main the  head  of  the  family,  and  whether 
such  promise.  If  made,  was  fraudulently 
made  with  the  Intention  and  purpose  at  the 
time  not  to  keep  it  and  with  the  intention 
of  influencing  and  inducing  appellee  to  make 
said  deeds,  and  that  he  was  so  induced  to 
make  them,  is  to  the  mind  of  this  court  a 
matter  of  considerable  doubt.  And  yet,  while 
not  as  satisfactory  as  It  might  have'  been,  It 
was,  probably,  of  such  a  character  that  the 
court  was  not  antborized  to  withdraw  the  is- 
sues from  the  jury.  The  case,  we  think,  must 
be  rerersed  and  remanded  for  errors  assign- 
ed In  the  conrt's  charge,  and  while  it  Is  the 
rule  of  appellate  courts  ordinarily,  when  re- 


versing a  case  upon  some  error  of  law,  not 
to  express  any  opinion  concerning  the  facts 
or  effect  of  the  evidence,  we  have  thought  it 
proper.  In  view  of  the  unsatisfactory  state  of 
the  evidence  in  this  case,  and  another  trial 
thereof,  to  say  as  much  as  we  have  in  the 
foregoing  remarks. 

The  court  instructed  the  Jury,  at  the  re- 
quest of  the  appellee,  as  follows ;  "You  are . 
instructed  to  return  a  verdict  for  the  defend- 
ant for  the  land  involved  in  this  suit,  unless 
you  find  and  believe  from  the  evidence  that 
defendant,  by  false  and  fraudulent  represen- 
tations and  promises  made  for  the  purpose 
of  cheating  and  defrauding  the  plaintiff,  in- 
duced and  persuaded  plaintiff  to  omit  from 
said  deeds,  described  In  plaintiff's  petition, 
any  provisions  or  stipulation  -that  defradant 
should  support  and  care  for  said  plaintiff, 
suitable  to  his  position  In  life,  during  the 
remainder  of  his  natural  life,  and  that  said 
land  described  in  said  deeds  should  revert 
to  plaintiff  on  failure  of  defendant  to  comply 
with  said  promises  and  representations ;  and 
that  at  the  time  of  making  said  promises  and 
r^rescntatlons.  If  any,  said  defendant  made 
same  for  the  purpose  of  cheating  plaintiff, 
and  said  defendant  bad  no  Intention  of  com- 
plying with  said  promises  and  representa- 
tions. If  any  were  made,  a't  the  time  of  said 
transaction." 

It  will  Ije  observed  that  by  the  foregoing 
charge  the  Jury  were  Instructed  to  return  a 
verdict  for  the  defendant,  appellant  here, 
unless  they  believe  he  by  false  and  fraudulent 
representations  and  promises  Induced  plain- 
tiff to  omit  from  said  deeds  provisions  or 
Btlpulatl<ms  that  defendant  should  suppornt 
and  care  for  plaintiff  during  the  mnalnder 
of  his  natural  life,  and  that  the  lands  de- 
scribed In  said  deeds  should  revert  to  plain- 
tiff on  failure  of  defendant  to  comply  with 
^id  promises  and  representations.  There 
were  neither  allegations  nor  proof  that  the 
appellant  made  any  character  of  representa- 
tion or  promise  to,  or  whereby,  appellee  was 
Induced  to  omit  from  said  deeds  any  pro- 
vision or  stipulation  whatsoever,  neither  was 
there  any  allegation  or  proof  whatever  that 
the  lands  should  in  any  event  revert  to  ap- 
pellee. The  allegations  are,  In  substance, 
that  appellee  was  persuaded  by  the  represen- 
tations of  bis  son  to  agree  that,  In  considera- 
tion of  the  solemn  promise,  ccmtract,  and 
agreement  of  his  said  son,  he  (the  son) 
would  support,  feed,  clothe,  and  supply  appel- 
lee with  necessaries  during  appellee's  natural 
life,  and  that  appellee  should  have  and  retain 
control  and  supremacy  in  the  conduct  of  ai) 
business  relative  thereto,  and  should  remain, 
as  be  then  was,  the  head  of  the  family ;  that 
In  fulfillment  of  such  agreement  appellee  did 
by  bis  several  deeds  conv^  to  appellant  all 
of  his  real  estate;  that  appellant  never  In- 
tended to  keep  and  perform  the  terms  and 
conditions  of  said  contract  or  agre«nent,  but, 
on  the  contrary,  did  falsely,  fraudulently, 
and  for  bis  own  gain.  Intend  by  diicanery. 
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etc,  to  secure  from  appellee  his  said  lands 
and  did  so  secure  It  TtUs  was  tbe  case  made 
by  tbe  appellee's  pleadings,  and  tbe  only  one, 
in  tbe  most  favorable  view  of  tb9  erldoice, 
upon  which  he  could  hope  to  recover.  Tbe 
charge  ther^ore  submitted  the  two  IssDes,  as 
above  Indicated,  to  the  Jury,  neither  of  which 
was  raised  by  the  pleadings  or  evidence^  and 
tbey  were  lUrected  to  return  a  verdict  in 
favor  of  the  appellee,  unless  both  of  said  Is- 
sues were  established  by  the  evidence,  and 
for  these  errors  the  Judgment  must  be  re- 
versed. It  Is  well  settled  that  when  an  Is- 
sue has  been  submitted  to  tbe  Jury  not  raised 
by  tbe  pleadings  or  evldeDce,  and  It  cannot  be 
definitely  said  tttat  the  Jury  was  not  misled 
thereby,  and  the  party  cast  In  the  suit  was 
not  Injured,  the  error  is  of  such  a  character 
as  requires  a  reversal  of  tbe  case.  Wood  v. 
Texas  Cotton  Product  Co.,  88  8.  W.  496; 
Railway  Co.  v.  Gllmore,  62  Tex.  391;  Hall- 
way Co.  V.  Wlsenor,  66  Tex.  674,  2  S.  W.  667 ; 
Railway  Co.  v.  McCoy,  90  Tex.  264.  38  S.  W. 
86 ;  Railway  Co.  v.  Rowland,  90  Tex.  365.  38 
S.  W.  766:  Andrews  v.  Smlthwlck,  20  Tex. 
111. 

This  Is  the  attitude  In  which  we  find  the 
present  case,  and,  for  the  error  In  submit- 
ting the  Issues  referred  to,  the  Judgment  of 
the  court  below  is  reversed,  and  tbe  cause 
remanded. 

Reversed  and  remanded. 

On  Motlra  for  Rehearing. 

We  erred  In  reversing  this  case,  because  of 
the  giving  of  the  special  charge  set  out  In 
our  original  opinion.  In  s<Hne  unaccountable 
way  the  writer  misapprehended  appellant's 
assignment  of  error,  in  connection  with  which 
said  charge  Is  Quoted  In  the  brief.  He  was 
laboring  under  the  Impression,  at  the  time 
the  opinion  was  written,  that  the  charge  was 
given  at  the  instance  of  appellee  and  wai 
made  the  basis  of  said  assignment  of  error. 
The  fact  is  the  diarge  in  question  was  given 
at  the  request  of  appellant,  and  the  assign- 
ment complains,  In  effect,  that  the  verdict 
of  the  jury  Is  contrary  to  the  law,  as  ex- 
pressed in  said  charge,  and  the  evidence,  be- 
cause there  is  no  evidence  to  show  that  ap- 
pellant induced  plaintiff  to  omit  any  term, 
provision,  or  stipulation  from  the  deeds 
sou^t  to  be  canceled,  or  a  breach  of  tbe  al- 
lied promise  to  support  and  care  for  plain- 
ticr,  or  that  defendant  had  no  Intention  at 
the  time  be  made  such  promise,  If  be  made 
It,  to  comply  with  the  same.  However,  not- 
withstanding we  erred  in  reversing  the  case 
on  tbe  ground  stated  In  tbe  original  opinion, 
we  are  of  oplnltm  It  sbonld  stand  reversed 
and  remanded  for  another  and  dlfferwt  rea< 
son.  In  tbe  opinion  heretofore  delivered,  we 
expressed  grave  doubts  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict  In  fav- 
or of  api>e11ee;  but,  believing  at  that  time 
that  tbe  case  ought  to  be  reversed  for  the 
supposed  error  of  the  trial  court  In  giving  the 
spedal  charga  referred  to,  we  did  not  defi- 


nite pass  upon  the  question.  It  now  be- 
comes necessary  to  do  ao. 

The  testimony  oC  the  appellee  alone  ia  re- 
lied ou  to  sustain  the  verdict  He  testified, 
in  substance,  that  his  son,  the  appelant 
wrote  him  that  be  was  at  Valparaiso,  C3iili ; 
that  In  answer  to  that  letter  he  wrote  his 
son  to  come  to  Dallas;  tliat  his  son  replied 
that  he  bad  no  money;  that  being  desirous 
of  having  his  s<»i  with  him  he  sent  hlra 
a  ticket  and  money  for  his  tran^mrtatSm 
and  expenses  from  Valparaiso  to  Dallas; 
that  when  his  son  got  to  EHilIas  he  lived  with 
him  (appellee);  that  b^<H:e  he  transferred 
the  proiwrty  involved  in  this  salt  his  son 
was  loving  and  afTectlooate  toward  him; 
that  bis  son  wanted  to  get  married ;  and  tbat 
he  told  him  he  (appellee)  would  help  him  all 
he  could.  He  further  testlfled:  "After  the 
defendant  was  married,  he  says  to  me:  'Pa- 
pa,' be  says,  'Bfama  Is  afraid  to  ootne  ova, 
and  I  came  up  to  keep  you  company,  and  I 
am  going  to  live  with  yon  as  ions  as  jon 
live  and  I  live,*  and  he  says,  *Whj  not  trans- 
fer this  property  to  me?  Yon  have  got  some 
prcq>erty,'  be  says.  'You  are  liable  to  die 
suddenly.'  I  says,  'You  will  get  the  prop- 
erty anyhow.*  But  he  kept  on  worrying  me 
every  day  about  the  property,  and  so  if  be 
wouldn't  worry  me  I  wanted  to  transfer  tbe 
property  to  him  In  good  faith  ai>d  good  hon- 
esty and  wltii  tbe  c<mdltloo  tbat  I  be  in 
possession  as  long  as  I  lived  of  the  proper- 
ty, and  that  was  tbe  way  that  I  owned  the 
property,  so  long  as  I  lived,  becanse  be  ex- 
plained, be  says,  'Papa,  you  will  t»e  boas  at 
tbe  property  Just  the  same  so  long  as  yoo 
live,'  and  my  Idea  was  Uiat  I  own  tbe  prop- 
erty as  long  as  I  lived,  and  then  tbe  und«^ 
standing  I  had  with  hUn  was  tbat  after  I 
woiild  die  tbat  he  would  divide  tbe  property 
with  tbe  sisters  and  mothw  If  she  lived.  I 
never  sold  the  proi>erty  to  him.  and  X  dldnt 
give  It  to  bim.  I  Just  made  the  transaction 
tbat  way.  The  defendant  made  me  the 
promise  tbat  after  I  couldn't  woA  and  was 
not  able  to  wort:  that  be  wonld  take  care  of 
me  and  live  wlOi  mei  I  talked  the  matter 
over  wldk  falm  fcequoitly.  He  asked  me  to 
transfer  the  prop^^  to  him  nearly  every 
morning.  At  th4t  time  be  and  his  wife  was 
living  in  the  front  ct  the  bouse.  I  have  got  a 
little  room  separated  from  the  house.  When 
Antonio  came  ben  be  coold  not  apeak  Eng- 
lish at  all.  I  made  arrangonents  for  him  to 
that  ha  could  learn  Eingllsh  and  learn  a 
trade.  He  did  not  have  any  m<mcgr  ot  his 
own  whoi  be  came  to  Texas  tiiat  I  know  ot. 
He  la  now  earning  |10  a  we^  tbat  Is  what 
I  learn.  Af ta*  tbe  property  was  transfnred. 
I  took  slcfc  last  year  la  April,  and  I  laid 
about  tbree  weeks  ttiere  witli  tbe  grii^ 
Then  I  went  to  Galveston,  and  I  stayed  down 
there  three  we^  vrlth  some  friends  of  mine 
who  were  raised  as  boys  together.  I  started 
from  there  on  Monday  and  I  arrived  ta«re  on 
the  4th  of  Jnueu  When  I  arrived  b«e  from 
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OalTartmi,  I  wu  itandlnc  rlgbt  hr  tbe  barn, 
and  lie  came  oat  of  the  fcitdLm  door.  *  He 
never  had  ipoken  to  me,  and  he  aald  he  was 
Koins  to  mn  my  own  hoaae,  that  he  was  not 
solng  to  be  bossed  by  me.   From  that  time 
on  be  did  not  treat  me  with  the  same  kind- 
ness and  love  and  affection  that  he  had  be- 
fore.   It  was  hot,  and  I  lay  up  for  a  few 
days.   I  was  complaLnlng  with  nay  stomach, 
and  tbe  boy  says  to  m^  *It  Is  no  wonder  that 
you  have  pahi  In  the  stomadi  because  yon 
yonr  strauaf^  fall  like  a  horse.'  Iben 
after  that  some  few  days  after  he  was  pass- 
inK  aboot  as  far  as  firom  here  to  that  chair, 
and  he  says,  *aod  damn  son  of  a  bitdt.'  His 
wife  was  standing  in  the  kltdien  with  the 
door  open,  so  I  went  to  the  stable  to  see  if 
tike  horse  was  done  eating,  and  then  she 
called  me  to  breakfut.  I  weot  in  and  drank 
a  little  coffee,  and  n^e  says,  'Why  dimt  yoa 
eat?*    She  says:  'Why  don't  yoa  eat  them 
esgB?*  I  say^  *I  don't  fe^  like  eating  mncii,* 
tbe  way  I  seen  things  going  on.    I  says, 
'What  Is  the  matter  with  that  boy,  did  yon 
all  have  a  qoarrel?'    Sbe  Bays.  'No,'  she 
didn't  have  a  qoarrd.   I  says,  'Didn't  yoa 
hear  what  h^  Baid?*   She  says,  'Tes,  bat  be 
didn't  think  anything  of  It'   She  said  she 
didn't  think  the  boy  knew  the  meaning  of 
the  word,  so  I  let  that  go.  Some  days  after 
tbat,  it  was  on  a  Saturday  mcwning,  he  was 
leaving  the  hoase  going  to  work,  and  be  said 
some  of  these  days  he  was  going  to  get  a 
club  and  make  me  Jump  around  the  yard  and 
then  beat  me  antll  I  conld  dream.   I  told 
him  then  that  I  had  Jost  aboot  enough  of  htm. 
Then  Sunday  morning — it  was  on  Sunday 
morning  they  called  me  In  to  breakfast — I 
wanted  to  come  to  town,  but  anyhow  I  asked 
them  this  question:    I  says,  'Antonio,  look 
here,  yon  are  going  too  far  with  me.'  I  says, 
'Are  you  Uvlng  with  me,  or  am  I  living  with 
you?*    And  he  said  certainly  I  was  living 
with  him,  that  I  had  nothing  to  do  there  any 
more.  I  says,  'Is  that  the  agreement  I  made 
witb  you?*    I  says:  'You  promised  to  take 
care  of  me.    Now  yon  are  curing  me  and 
hnrtlng  my  feelings  and  telling  me  that  I 
chunk  my  stomach  full  UkQ  a  hog.'  After 
that  he  built  a  fence  from  the  south  part  of 
the  bam  to  the  rear  part  of  the  house  and 
bailt  a  gate  there,  and  I  says,  'Why  don't 
you  go  to  the  proper  line?'   Now  I  have  to 
open  two  gates  to  get  in  with  my  horse  and 
wagon.   Then  he  got  to  tying  the  dog  right 
there  next  to  the  fence  In  front  of  my  room. 
When  I  expect  to  get  a  little  rest  the  dog 
wakes  me  up.   Then  finally  he  moved  the 
dog  away  from  there,  and  he  dug  a  place 
there  to  throw  all  the  dish  water.  It  has  got 
no  outlet,  and  the  dirt  Just  smells  sour,  and 
I  have  got  to  put  up  with  that  or  go  and 
Bleep  In  the  bam.   In  the  morning  I  told 
them  about  that,  and  he  says,  'Now  you  have 
started  another  racket.'  I  says,  'I  asked  yoa 
politely  not  to  tie  the  dog  there,'  and  their 
reply  was  that  I  was  always  trying  to  pldc 
a  qaarrd.    Some  days  after  he  came  and 


knocked  at  tbe  door  and  asked  me  If  I  was 
hungry.  I  told  him  Z  was  not  quite  hungry. 
Some  few  bights  after  that  he  asked  me  if  X 
had  sapper,  and  I  told  him,  'Yes^'  I  had  soaw 
kind  of  sun^ter.  I  have  bem  eating  always 
down  town.  After  I  transferred  the  prop- 
erty, and  after  I  bad  that  conFrasatlon  with 
Antonio  on  my  return  from  Galveston,  I  give 
my  lanndiy  to  the  Isundxyman.  After  I  bad 
that  nmversation  with  Antonio  he  never  pro- 
vided me  wiOi  my  dotbes,  not  a  stltdi.  He 
tore  the  sign  oltistmj  house,  my  name  off  of 
tbe  house.  He  dalms  tbat  I  ain't  got  noth- 
ing to  do  with  anything  there  any  more.  I 
can  read  all  right,  bat  I  can  write  vny  little. 
I  sigaed  all  those  papers  (meaning  deeds  that 
w&n  presoated  to  tbe  wltaess).  At  Uie  tlnoe' 
I  signed  those  deeds  Mr.  Julian  and  the  de- 
fendant and  aiys^  wwe  present,  and  there 
was  another  young  man  In  the  ofllce;  I 
knew  who  be  was.  Mr.  Julian  read  those 
deeds  over,  but  I  never  paid  mudi  attention ; 
I  thought  it  was  ail  wdl  and  good ;  Z  went 
In  good  faith.  He  read  tb»  deeds  to  me.  I 
did  not  tell  Mr.  Julian  tbat  I  wanted  to  deed 
the  proper^  to  Antonia  My  boy  had  the- 
understanding  that  I  was  going  to  transfer 
tbe  property  to  him.  I  wanted  to  transfer 
the  property  to  my  son.  I  told  Mr.  Jallaa  tbat 
I  wanted  to  transfer  the  properly  to  my  son. 
I  did  not  aSk  Mr.  Julian  to  make  any  change 
In  those  deeds  vrhen  he  read  them  to  me. 
I  did  not  ask  htm  to  make  any  changes  in 
the  deeds  because  I  never  paid  much  attri- 
tion when  he  read  them.  I  did  not  ask  him 
to  make  any  diangesi  I  did  not  ask  him  to 
put  any  other  condltlcHis  In  there  that  Is  not 
In  there.  I  had  had  business  transactions 
before  that  In  regard  to  buying  property.  I 
knew  what  a  deed  was.  After  those  deeds 
had  been  signed,  I  brought  them  down  here  to 
the  courthouse  and  filed  them  for  record." 

The  testimony  of  appellee,  as  to  the  Im- 
proper or  abusive  treatment  of  him  by  tbe 
appellant.  Is  contradicted  by  the  testimony 
of  both  the  appellant  and  appellant's  wife. 
They  alBo  testify  that  they  have  never  re- 
fused to  allow  appellee  to  live  and  board 
with  them ;  that  appellee  Is  still  living  in 
the  room  at  their  house  that  he  occupied  be- 
fore he  became  dissatisfied  with  the  treat- 
ment he  was  receiving  at  their  hands;  and 
that  they  are  still  willing  for  htm  to  board 
with  them.  Appellant  further  testlfled  that 
bis  father  promised  while  he  (appellant)  was 
in  South  America  to  donate  his  property  to 
bim  as  he  was  by  himself,  and  also  made 
such  promise  to  him  after  he  came  to  Texas 
and  before  bis  marriage.  There  la  also  testi- 
mony given  by  other  witnesses,  as  well  as 
by  appellant  and  his  wife,  to  the  effect  that 
the  ai^Ilee  drank  intoxicating  liquors  to  ex- 
cess and  was  very  quarrelsome  and  at  times 
abusive  towards  appellant;  that  he  did  a 
great  deal  of  cnrslng  at  the  home  of  himself 
and  appellant,  and  "had  made  a  disturbance 
In  the  community  in  whldi  he  U>es  several 
times."   After  a  mtnre  careful  conslderati<m 
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Of  all  the  tMtlmony  In  the  case  than  was 
SiTflD  It  before  the  original  (pinion  was  writ- 
ten, we  have  readied  the  conclusloa  that  tiie 
Judgment  of  the  conrt  below  ^nld  not  be 
allowed  to  stand.  Indeed,  we  would  be  on- 
wUllng  to  sanctltm  the  Tordlct  of  the  Juiy. 
■evea  though  -thwe  was  no  testimony  In  re- 
buttal €t,  or  contradicting,  appellee's  testt- 
vaony.  It  Is  well  established  that  the  <3iarge 
■of  fraud  must  be  provM  clear  and  satis- 
factory evidence,  sudi  as  will  preponderate 
over  presumption  or  evidence  on  'the  other 
side.  Blgetow  on  Fraud,  p.  142.  It  cannot 
be  sustained  by  strained  Inference^  snspIdouB 
circumstances,  or  mere  otmjecture.  Cjc  vol. 
20,  pp.  120,  121. 

The  charge  of  fraud,  as  shown  In  our  orig- 
inal <9lnion  in  this  case,  has  nol^  In  oar  tplu- 
i(Hi,  been  proven  by  that  dear  and  satisfac- 
tory testimony  required  in  sudi  cas^  and 
the  ai^lletfs  motion  for  a  rdiearlng  Is 
therefore  ovnniled,  and  the  case  will  stand 
reversed  and  rrananded  for  another  trial. 


ST.  LOUIS  SOUTHWESTERN  RT.  C30. 
OF  TEXAS  V.  ANDEatSON. 

<Ooart  of  Civil  Appeali  of  Texas.    Dec  2B, 
1909.    On  Rebearlus,  Feb.  10,  1910.) 

1.  IklABTEB  AND  SsaVAHT  (S  234*)— GONTBIBV- 
TORY    NBaLIGBNCE  — OPKSATION    OW  HAKD 

Car. 

Where  an  employ^  of  a  railroad  company 
in  cbai^  of  a  hand  car  is  runnli^  the  car  out 
of  the  yards  on  the  main  track,  and  is  charged 
with  the  duty  of  looking  out  for  awltcbea  in  the 
yard  limits,  if  he  knew,  or  by  the  exercise  of 
ordinary  care  could  have  seen,  that  a  switch 
was  open  in  time  to  avert  the  derailment  of  his 
«ar,  and  he  failed  to  use  anch  care,  he  would  be 
gnilty  of  contribntory  negligence,  precluding  a 
recovery  for  lnjurlea  received  by  taeh  derail* 
ment 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Cent.  Dig.  |S  684r-709;   Dec.  Dig,  | 

2.  Masteb  and  Servant  (S  206*)— Actions 

roB  INJUBIBS— CONTSIBUTOKT  NBaLIOENCB— 
iNSTBOCmONS. 

Plaintiff,  a  railroad  employ^,  was  placed  in 
charge  of  a  hand  car,  and,  while,  attempting  to 
ran  the  same  out  of  the  yards'  on  the  main 
track,  ran  into  an  open  switch,  whidi  derailed 
the  car  and  injured  nlm.  The  switch  had  been 
opened  to  allow  a  freight  train  to  go  upon  a 
Biding,  and  was  left  open  for  it  to  return  to  the 
main  track.  Tbe  switch  target  was  set  to  indi- 
cate that  the  switch  was  open,  and  the  target 
might  have  been  seen  by  plaintiff  had  be  look- 
ed, and  he  would  have  understood  the  meaning 
of  the  target  as  set  had  he  seen  it.  Hetd,  that 
the  question  of  contributory  ne^igence  waa  a 
material  issue,  and  therefore  it  was  error  for 
the  court  to  instract  that,  if  defendant  was 
guilty  of  negligence  in  leaving  the  switch  set  to 
the  side  track,  plaintiff  was  not  bound  to  use 
ordinary  care  to  discover  that  said  switch  was 
open,  but  defendant  was  entitled  to  a  plain 
affirmative  instruction  on  the  iasne  of  contribu- 
tory negligence. 

[Ed.  Note.— Pot  other  cases,  see  Master  and 
Servant.  Cent.  IMg.  U  1180-1194;  Dec.  Dig. 
8  296.*1 


8.  Masibb  and  Sebvaht  (f  296*}— Action  fob 

InJUBIBB— GONPUOTINO  INSTBUCTIOKS. 

In  an  action  by  a  railroad  employe,  injured 
white  in  diaige  of  a  hand  car  by  the  car  bdog 
derailed  at  an  open  switch,  an  fnstructioD  tbAZ 
plaintiff  was  no^  as  a  matter  of  law,  bound  lo 
exercise  ordinary  care  to  discover  tliat  the  switdi 
was  open  i«  in  conflict  with  a  charge  that  if 

glaintiff  would  have  discovered  the  open  switch 
y  the  exercise  of  tliat  ordinary  circomspecdon 
which  a  prudent  man  wonld  l^ve  used  in  his 

E articular  employment,  then  as  a  matter  of  law 
e  was  bonnd  to  exeidse  ordinary  caze  to  dis- 
cover the  open  switch. 

[Ed.  Note^For  other  cases,  see  Master  and 
Servant,  Dee.  Dig.  |  296.*] 

4.  Apfeai.  and  Ebbob  (I  1031*) — ^Review— 
HABifLESs  Ebbob— Irstbuctionb. 

An  erroneous  charge  is  presumed  to  be  in- 
jurious. 

[E)d.  Note.— For  other  cases,  see  Amieal  and 
Error,  Gent.  Dig.  1 4043;  Dec.  Dig.  {  foSl-'J 

5.  TBIAX,  (I  243*)— GONTBADIOTOBT  lEfSTBCC- 

TEOHS. 

It  is  error  to  give  contmdictoxy  and  ixrecan- 
citable  instructiona. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  H  0OM!66:  Dec.  Dig.  |  243.*] 

On  Rehearing. 

6l  TBIAE.  (I  168*>7-DlBECTION  OF  TeBDICT. 

Where  essential  facts  in  the  record  are 
anch  that  only  one  conclusion  can  be  drawn 
from  them,  the  court  should  direct  a  verdict. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent 
Dig.  SS  376-305 ;  Dec.  Dig.  |  16tt*] 

7.  Mastbb  and  Servant  ({  281*) — ^Injubiis 
TO  Sbbvani— Actions— Scfetcibkct  or  Et- 

IDKNCB. 

In  an  action  against  a  railroad  company 
for  injniiea  to  an  employ^,  evidence  held  to 
conclusively  establish  contnbatory  negligence. 

[Ed.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  §  281.*] 

Appeal  from  District  Court,  Titus  Gonnty ; 
P.  A.  Turner,  Judge. 

Action  by  T.  J.  Anderson  against  the  St 
Louis  Southwestern  Railway  Company  of 
Texas.  Judgment  for  plaintiff,  and  defend- 
ant appeals.  Reversed,  and  on  r^earlng 
Judgment  rendered  for  defendant 

Ai^lle^  Willie  in  the  service  of  sKidlaDt 
as  foreman  of  the  fencing  gang,  and  wtio  pre- 
vious to  holding  this  present  pc«ltiou  bad 
served  appellant  In  the  capadty  of  section 
foreman,  was  ordered  with  his  crew  to  go 
to  North  Ft  Worth,  and  there  as^t  as  on  ex- 
tra gang  In  making  repairs  of  the  track  ren- 
dered necessary  because  of  a  washout,  doe  to 
the  overflow  of  Trinity  river.  ms  In  sole 
charge  and  control  of  a  hand  car  and  the 
crew.  While  In  the  yards  ctf  North  Ft  Worth, 
coming  down  the  main  line  south,  the  hand 
car  was  run  into  an  apea  swltdi.  causing  Its 
derailment  and  oonsequoit  injury  to  appellee, 
and  for  vhidtt  he  sues  (or  damsgea  It  ap- 
pears that  Just  ivevloos  to  fiie  injury  an  en- 
gine, with  a  caboose  attadied,  ran  In  from 
the  main  line  onto  the  swltdi  track  leading 
to  the  packeriee,  expecting  to  get  enough  cars 
to  make  up  a  train  load  of  meat  and  to  re- 
turn the  same  way  to  the  main  Itob.  An  un- 
expected delay  in  Idng  the  meat  caused  a  de- 
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lay  of  the  train.  The  switch  Btand  that 
worked  the  switch,  and  through  which  switch 
the  train  had  entered  the  siding,  stood  oa  the 
west  of  the  track  and  the  right-hand  side  go- 
ing south,  as  was  appellee,  and  was  equipped 
with  a  switch  target  or  signal,  showing  a  red 
space,  and  standing  as  liigh  as  a  naan.  This 
target  was  properl;  set  for  the  siding  at  the 
time  of  the  Injury.  The  purpose  of  the 
switch  signal  target,  as  appellee  says  he  knew, 
was  to  warn  the  direction  the  switch  Is  set 
at  t^e  time,  and  to  indicate  whether  open  or 
not  to  approaching  trains,  and  same  stood 
about  five  feet  from  the  track.  At  this  place 
the  track  was  straight,  and  the  switch  signal 
plainly  visible  for  150  yards,  and  there  were 
to  obstructions  to  the  view.  Appellee  was  ap- 
proaching the  switch  with  his  car  under  con- 
trol; and,  though  he  knew  the  switch  was 
maintained  at  this  place,  having  seen  it  on 
bis  trip  from  Hodge,  he  failed  to  see  the  sig- 
nal showing  the  switch  condition,  and  ran  his 
car  Into  the  open  switch.  Ue  gave  certain 
reasons  for  not  seeing  the  signal,  not  neces- 
sary to  here  set  out  Had  appellee  seen  the 
signal,  knowing,  as  he  says  be  did,  Its  signi- 
fication, he  could  have  averted  the  injury,  as 
he  says  he  could.  It  was  proved  that  It  was 
a  part  of  the  duty  of  operatives  of  hand  ears 
in  the  switch  limits,  as  was  appellee  at  the 
time,  and  as  he  says  he  knew,  to  watch  out 
for  the  condition  of  switches.  By  his  petition 
appellee  claims  that  appellant,  through  Its 
employes,  negligently  left  the  switch  open, 
and  that  such  condition  was  unknown  to  him. 
Appellant  answered  by  denial  and  plea  of 
contributory  n^llgence.  In  accordance  with 
the  verdict  of  a  Jury,  Jndgmoit  was  entered 
for  appellee. 

GlftBS,  Bates,  King  &  Burford,  K  B.  Per- 
kins, and  L>.  Upthegrove,  for  appellant  B.  Q. 
Krans,  J.  P.  Gt^and,  and  H  EL  Keenly,  for 
appellee. 

UBVT,  J.  (af^  stating  the  taxta  a»  above). 
TOa  coort  In  the  fifth  paragraph  of  his  (Aarge. 
complained  of  in  the  fourth  asrignmoi^  In- 
stmcted  the  Jory  that  If  Uto  swltcdting  crew 
of  appellant  were  guilty  of  negligence  ta  leav- 
iDg  the  switch  set  to  the  aUte  track,  and  that 
appellee  and  his  crew  were  traTeling  in  a 
hand  car  over  the  main  trad:  In  the  dis- 
charge of  their  duty  under  their  employmoit, 
"then  I  charge  yon  that  the  plainttlE  was  not 
bonnd  to  use  ordinary  care  to  discover  that 
said  swltdi  was  open  to  the  main  brack  and 
set  tor  the  switch  track."  It  was  farther 
charged  In  the  same  paragraph:  -'However, 
if  yon  b^eve  from  the  evldoice  that  the 
plaintiff  knew  said  swltdi  tras  open,  and  ran 
Into  it,  then  yon  will  find  for  defendant ;  or. 
If  yon  believe  that  said  opea  switch  was  obvi- 
ous to  plaintiff  as  he  approached  It,  Bltuated 
and  drcumatanced  as  he  was,  then  you  will 
find  for  defradant;  or,  If  yon  believe  the 
plaintiff  In  Ihe  discharge  of  his  duty  would 
have  necessarily  learned  of  said  open  swltdi, 


then  you  will  find  for  defendant;  or,  If  you 
believe  the  plaintiff  would  have  discovered 
said  open  switch  in  the  exercise  <^  that  or- 
dinary circumspection  which  a  prudent  man 
would  have  used  in  his  particular  employ- 
ment, then  you  will  find  for  the  defendant" 
Knowing  the  danger  of  running  a  hand  car 
into  an  open  switch,  as  appellee  says  he  did* 
and  being  charged  with  the  duty,  as  appears, 
in  operating  the  band  car  of  looking  out  for 
switches  in  the  yard  limits,  then  if  app^ee 
kuew,  or  by  ordinary  care  could  bare  seen, 
that  the  switch  was  open,  and  in  time  to 
avert  the  derailment,  as  appears,  and  he 
failed  to  use  such  care,  he  would  be  guilty 
of  contributory  negligence  precluding  a  re- 
covery. 1  Labatt  on  Master  and  Servant,  8 
332 ;  Ry.  Co.  v.  Hester,  72  Tex.  44,  11  S.  W. 
1041.  As  to  whether  appellee  was  guilty  of 
contributory  negligence  precluding  a  recovery 
was  clearly  a  material  inquiry  in  the  case.  It 
was  error,  therefore,  to  Instruct  the  Jury,  as 
the  court  did,  that  if  appellant  was  guilty  of 
negligence  in  leaving  the  switch  set  to  the 
side  track,  "then  I  charge  you  that  plaintiff 
was  not  bound  to  use  ordinary  care  to  dis- 
cover that  said  switch  was  open  to  the  main 
track  and  set  for  the  switch  track."  It  was 
appellee's  duty,  as  clearly  ai^ars,  to  look  out 
for  signals  In  the  switchyard;  and  the  sig- 
nal was  there,  properly  set,  showing  the  con- 
dition of  the  switch,  and  in  plain  view.  Such 
charge  would  reasonably  be  construed  by  the 
Jury  as  meaning  -that  negligence  on  appel- 
lant's part,  if  proved,  would  relieve  appellee 
of  any  duty  to  use  care  for  his  safety,  tft  to 
prevent  his  injury.  Further,  the  instructions 
as  a  whole  were  conflicting,  and  quite  irrecon- 
cilable by  the  Jury.  The  effect  of  the  instruc- 
tions, properly  read  tt^ther,  was  to  tell  the 
Jury  that  appellee  was  not,  as  a  matter  of 
law,  "bound  to  exercise  ordinary  care  to  dis- 
cover that  said  switch  was  open,"  but  that  If 
he  ''would  have  discovered  said  open  switch 
by  the  exercise  of  that  ordinary  circumspec- 
tion which  a  prudent  man  would  have  used  In 
his  particular  employment",  then,  as  a  mat- 
ter of  law,  be  was  bound  to  exercise  ordinary 
care  to  discover  the  open  switch.  Appellant, 
in  Its  right,  was  entitled  to  a  plain  affirmative 
instruction  on  the  issue  of  contributory  negli- 
gence, free  from  conflict  or  abridgment.  A 
correct  special  charge,  each  No.  3  apd  No.  7, 
was  offered  and  refused,  and  complained  of 
in  the  sixteenth  assignment  To  have  given 
the  special  chat^,  tiowever,  would  still  not 
have  removed,  but  only  made  more  confusing, 
the  objection  urged  to  the  main  charge.  "A 
charge  must  be  viewed  from  the  standpoint 
of  a  Jury,  and  considered  with  reference  to 
the  probable  effect  of  the  charge  as  a  whole 
upon  the  minds  of  a  Jury  desirous  of  obeying 
the  instructions  of  a  court'*  Tel.  Co.  v.  Mot- 
ley, 87  Tex.  88,  27  S.  W.  52.  It  Is  a  setUed 
rule  that  an  erroneous  charge  is  presumed 
to  be  Injurious.  Ry.  Co.  v.  Warner,  88  Tex. 
&4S,  32  S.  W.  £C8;  Ry.  Ca  v.  Johnson,  91 
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Tn.  074,  44  a  W.  1067.  It  Ifl  srror  to  giTO 
ft  o(nitradictor7  «iid  IrreconctlaUe  (3iarg& 
Baker  t.  ^e,  80  Tex.  856, 16  8.  W.  80. 

fHia  second  paiagnpb  at  tbe  eonrfs  main 
charge  complained  of  abonld  properly  be  nnit- 
ted  In  another  trial,  as  InappUcatde  to  ttie 
case.  Fleaaanta  By.  Ca.  121  N.  a  4B2,  28 
S.  B.  267,  61  Am.  St  Bep.  674. 

All  the  other  aailgnmei^  are  ovwmled. 

For  the  errors  dlacoaaed,  the  case  was 
ordered  rerersed  and  remanded  for  another 
trial. 

On  Bdiearin^ 

We  are  of  the  opinion  that  the  appellant*a 
motion  for  rehearing  ehould  be  granted, 
and  Its  assignmento  of  error  numbers  14  and 
23  ahould  be  sustained.  The  assignments 
present  the  question  of  negligence  vel  ntm 
ot  appellee  in  the  facts  of  the  case. 

As  Stated  In  the  main  opinion,  shortly  be- 
fore appellee  came  down  the  track  to  the 
point  of  Injnry,  some  cars  were  nm  In  on 
the  Biding,  and  the  swltdi  pn^rly  to 
the  siding,  for  the  purpose  of  bringing  out  a 
train  load  of  meat  from  the  packeriea.  An 
unexpected  delaj  in  icing,  the  meat  caused  a 
delay  of  the  train  on  the  switch  track.  The 
switch,  as  before  stated,  was  properly  set 
for  fbB  Bide  track,  and  waa  properly  equip- 
ped with  ft  switch  target  or  signal,  plainly 
visible,  and  indicating  the  position  of  the 
switch  and  the  track  that  it  was  set  to  at 
the  time  of  the  Injury.  Ko  defective  situ- 
ation as  to  the  switch,  track,  or  appUancee 
In  any  manner  appears  or  Is  relied  on  In  the 
case.  The  switch  and  tracks  were  In  the 
yard,  or  switching  limits.  By  his  petition 
appellee  claims  ibat  appellant,  through  its 
employes,  negligently  left  the  switch  open  to 
the  main  line  and  set  to  the  elde  track,  and 
that  such  condition  and  position  of  the 
switch  was  tin  known  to  him.  The  pleadings 
and  evidence  would  not  warrant  the  mling 
that  a  switch  temporarily  and  properly  set 
to  a  Biding  constituted  a  defect  as  such  In 
the  roadbed  or  track.  Pleasants  v.  Ry.  Co., 
121  N.  C.  492,  28  S.  E>.  267.  61  Am.  St  Sep. 
674.  It  was  conclusively  shown  that  the 
particular  rules  in  evidence  had  application 
only  to  regular  trains,  and  not  to  hand 
cars.  A  hand  car  Is  not  run  on  schedule 
time,  and  Is  employed  only  as  a  vehicle  of  or 
convenience  for  transportation  of  the  partic- 
ular crew,  and,  when  operated,  Is  lifted  over 
the  switcheB. 

The  question  in  the  facts  of  the  case 
pointedly  arises:  Was  the  appellant  guilty 
of  negligence  In  leaving  the  switch  set  to  the 
switch  track?  Appellant  had  the  l^al  right, 
and  It  was  a  proper  exercise  of  such  right, 
to.  use  Its  switch  track  in  the  proper  way  tn 
conducting  Its  necessary'  business  Inside  its 
yard  limits.  The  appellant  had  the  right  to 
direct  the  movements  of  Its  trains  by  signals 
alone,  If  the  signals  on  same  were  adequate 
to  give  notice  and  warning,  and  the  algnlflca- 


tlon  known  to  the  em^orflfl.  Bj.  Co.  t. 
Kanalv,  89  Kan.  1,  17  Paa  324.  In  the 
latter  case  it  la  said:  '^be  law  only  reqnlrea 
that  the  means  adopted  shall  be  brought  to 
the*  knowledge  of  its  mployte;  and  that 
they  be  reaaonably  w«ll  calculated  to  se- 
cure the  safety  of  tba  tmpk^ea.  If  obeyed." 
In  such  use  of  the  awltdi  track  it  oomdnsiTe- 
ly  appears  that  the  ftppellant  liad  equipped 
the  switch  stand  that  works  the  swltdi,  as 
stated  In  the  main  opinion,  with  ft  swttdi 
target  or  signal,  siiowlng  a  red  space,  and 
standing  as  high  as  a  man.  Tlie  purpose  of 
the  awltcb  signal  ta^^  Is  to  warn  4be  di- 
rection for  which  the  switch  Is  set  at  the 
time,  and  to  Indicate  whetiier  open  or  not  to 
approaching  trains,  and  same  stood  about 
five  feet  from  the  track,  and  was  plainly 
visible  for  a  snffldent  distance  before  reach* 
ing  same.  It  conclusively  appears  that  it 
was  the  duty  of  operatives  of  band  cars 
within  the  switch  limits,  as  was  known  to 
appellee,  to  look  out  and  discover  the  ptH 
Bltlon  of  switches,  and  that  It  was  the  cus- 
tom, as  known  to  appellee,  not  to  line  up 
switches  In  the  ylird  limits  with  hand  cars, 
and  that  appellee  knew  there  was  a  switch 
In  the  yard.  The  switch  track  was  there  on 
the  ground  ahead  of  him,  and  he  saw  It  as 
plainly  as  he  did  the  main  line  he  was  on. 
While  appellee  was  at  the  present  time 
serving  as  a  foreman  of  the  fencing  gang, 
using  a  hand  car  as  a  vehicle  of  transporta- 
tion (and  it  was  under  his  control),  yet  it  af- 
firmatively appears,  as  admitted  by  him,  that 
he  had  for  some  years  worked  for  appel- 
lant in  a  section  crew,  and  was  entirely  fa- 
miliar with  the  mode  and  manner  of  operat- 
ing a  hand  car  as  he  had  done.  In  the  cir- 
cumstances stated  the  relative  duties  due 
from  the  appellant  and  appellee  to  each  oth- 
er are  evident  If  In  the  use  of  the  switch 
track  the  appellant  adopted,  as  it  did.  the 
method  and  custom  of  giving  notice  of  the 
switch  position  and  condition  by  means  of 
the  switch  signal  target,  then  appellee  bad 
the  right  to  expect  a  proper  discharge  of 
this  duty,  to  Inform  him  of  the  use  and  po- 
sition of  the  switch  track,  so  as  to  enable 
him  to  protect  himself  against  Injury  In  op- 
erating the  hand  car.  Appellee  In  using  the 
track  in  the  yard  and  operating  a  hand  car 
therein  owed  the  duty  of  lockout  tor  the 
switch  and  to  discover  Its  warning.  Did 
appellant  dlacharge  its  duty?  Appellee  states, 
aa  to  the  target  "I  don't  know  whether  this 
switch  had  one  or  not,"  but  this  statemeat 
of  bis  Is  made  clearer,  and  determine*  its 
probative  force.  In  his  evidence  latn  on 
when,  in  respect  thereto,  be  testified:  **I 
don't  remember  noticing;  I  don't  know  posi- 
tively.'* He  nowhere  d^les  that  the  target 
was  there  and  property  se£  All  the  wit- 
nesses in  the  case  testifying  in  respect  to 
the  signal  are  positive  that  It  was  there, 
and  properly  set  A  witness  of  tlie  appellee; 
and  ft  member  of  his  crew,  says  be  saw  It 


Digitized  by 


Google 


Tex.)       BT.  LOUIS  SOUTHWESTERN  BY.  00.  OF  TEXAS  t.  ANDERSON.  1005 


at  the  time  of  the  Injury.  Bobbins,  a  person 
standing  near,  said:  "I  saw  a  hand  car  run 
off.  I  could  tell  by  the  target  that  the  switdi 
was  open,  the  target  on  the  switch  stand. 

*  *  *  I  looked  to  see,  and  could  see  that 
it  was  open  by  the  target"  All  others  cor^ 
roborate  tbts.  Two  minds  could  not  differ 
on  the  evidence  in  the  record  that  there  was 
a  Bwlteh  signal  target,  and  that  It  was  prop- 
erly set  at  the  time  of  the  injury.  Appellee 
admitB  that  he  was  approaching  the  switch 
track  with  his  hand  car  under  control,  and 
that  "on  the  ground  there  was  no  obstruc- 
tion between  me  and  the  switch  stand."  The 
evidence  is  conclusive  that  the  track  was 
stra^ht  for  a  long  distance,  and  the  switch 
fdgnal  target  plainly  visible,  and  that  there 
were  no  olwtructlons  to  the  view.  Applies 
admits  that:  "If  I  had  looked  at  the  switch 
stand  or  target,  I  could  have  seen  it,  I  ex- 
pect, TO  or  IQO  yards  before  I  got  to  It 

•  •  •  That  would  have  been  In  ample 
time  to  have  stopped.  •  •  *  I  could  have 
stopped  in  30  feet."  Before  reaching  the 
switch  an  automatic  deraller  was  passed,  it 
conclusively  appears,  and  the  appellee  had 
the  hand  car  set  over  the  derailer,  and  he 
says,  "When  I  set  the  band  car  over,  I  could 
have  seen  the  switch  stand,  If  I  had  look- 
ed." Did  he  know  tlie  slgnlflcatlon  of  the 
target?  He  admits  that  be  did.  He  says: 
-"The  target  shows  what  position  the  switch 
is  in.  *  *  *  If  I  had  been  looking  di- 
rectly at  it,  I  could  have  known  It  was 
tiirown  for  the  side  track.  *  *  *  I  would 
have  stopped  the  car.'*  He  further  says  that 
If  he  had  looked,  be  could  have  seen  and 
known  the  portion  of  the  switch  by  "a  mere 
glance,**  "Just  a  flash  of  my  eye."  He  admits 
that  he  failed  to  lo<ft  for  Uie  signal,  though 
liaving,  by  his  own  admlsBlcni,  ample  i^por- 
tnnlty  and  time  to  do  bo.  It  being  cimclu- 
dvely  shown  that  a  switch  target  was  there, 
properly  set  and  ample  and  sufficient  to 
warn,  unceasingly  and  unerringly,  against 
running  into  the  switch,  could  appellee  rea- 
sonably ask  the  Jury  to  And,  and  the  court  to 
sustain  the  finding  as  warranted,  that  the 
«witch  signal  target  was  not  there  properly 
set,  or  that  Its  warning  or  notice  was  not 
adequate  or  sufficient  to  protect  him  if  he 
bad  merely  glanced  or  flashed  his  eye  In 
that  direction,  as  be  was  in  duty  bound  to 
4o?  It  follows,  we  think,  that  if  culpable 
negligence  of  appellant  proximately  causing 
the  Injury  must  In  the  facts  of  the  case  be 
predicated,  and  we  do  not  think  It  could  be, 
on  either  the  failure  to  give  warning  or  the 
Insufficiency  of  the  warning,  then  In  either 
-event  appellee  has  failed  to  show  negligence 
on  appellant's  part  Where  essential  facts 
In  the  record  are  such  that  only  one  conclu- 
sion can  be  drawn  from  them,  the  court 
should  Instruct  a  verdict  Joske  v.  Irvine, 
01  Tex.  R74.  44  S.  W.  1059;  Sandies  v.  By. 
-Co.,  88  Tel.  119,  30  S.  W.  431. 

A  finding  by  the  'jury  that  appellee  was 


himself  not  guilty  of  negligence  proximate- 
ly causing  the  injury  is  contrary  to  the 
weight  of,  and  is  not  warranted  by,  the  evi- 
dence. It  is  admitted  by  appellee  that  he 
did  not  keep  a  lookout  for,  or  even  look  at 
all  in  the  direction  or  towards,  the  switch 
In  front  of  blm  at  any  time  In  coming  down  ^ 
the  main  line  track  towards  the  switch.  It 
Is  admitted  by  him  that  "If  I  had  looked  at 
the  switch  stand  or  target,  I  could  have  seen 
It"  by  "a  mere  glance,"  or  "just  a  flash  of 
my  eye."  He  further  admits:  "I  could  have 
seen  it,  I  expect,  7S  or  100  yards  before  I 
got  to  it  *  *  *  That  would  have  been 
in  ample  time  to  have  stopped.  *  *  *  I 
could  have  stopped  In  30  feet"  As  before 
stated,  he  admits  its  signification  and  pur- 
pose, and  admits  that  bad  be  Been  It,  he 
would  have  stopped  the  car.  Appellee  gives 
as  his  reasons  for  not  looking  at  the  switch 
or  signal  that  it  was  because  he  was  intent- 
ly watcbing  a  freight  train  at  the  depot 
ahead  of  him,  and  because  a  negro  man  rid- 
ing on  the  hand  car  was  standing  in  front 
of  him  at  the  time,  and  In  the  way  of  his 
looking,  and  because  there  w^  several 
bridges  under  the  track  to  pass  over,  and  he 
did  not  want  to  get  canght  aa  them  It  the 
freight  train  should  move  towards  him.  The 
swlt^  at&aa  and  signal  were  standing  five 
feet  to  the  right  of  tbe  track,  and  appellee 
WM  riding  on  Oie  right  of  die  car  approa<Ai- 
ing  tbe  swltcb.  and  tbs  switch  stand  stood 
about  as  blgb  as  a  man's  head,  and  there 
were  no  obstmctioai  on  the  ground  to  ap- 
I>ellee*s  view.  None  of  the  reasons  given  by 
him  in  tbe  r«!ord,  would  Justify  his  failure 
to  look  towards  the  signal,  as  he  bad  mere- 
ly to  move  his  head  around  the.  negro  to 
see,  by  a  mere  glance  or  flash  of  tbe  eye, 
the  signal.  He  admits  that  the  freight  train 
was  standing  sttU  a  quarter  of  a  mile  ahead 
of  blm.  He  says  In  req^ect  tboreto:  "Tbe 
train  was  standing  stllL  •  *  *  Tbe  switch 
was  between  me  and  the  train  I  was  loolElng 
at  *  *  *  I  suppose  the  trabi  was  about 
300  or  400  yards  from  the  swHcb."  It  may 
be  true  that  appellee  did  not  know  at  the 
time  how  long  the  train  might  stand  there, 
but  It  is  true  that  at  the  moment  it  was 
standing  still,  and  it  is  true  that  It  did  stand 
still  till  aif^llee  reached  the  switch,  and 
afterwards.  In  this  state  of  facts,  he  could 
not  claim  that  his  mind  was  so  perturbed 
by  the  appearance  of  danger  to  him  as  that  be 
could  not  exercise  care  to  attend  his  duty 
to  look  for  other  dangers.  Even  if  such  ap- 
pearance upset  his  calm  thought  and  prudent 
action  In  other  matters,  still  It  appears,  as 
admitted  by  him,  that  he  had  ample  c^por- 
tnnlty  and  time,  before  this  time,  to  look 
at  ,  the  derailment  point  for  the  switch. 
When  lifting  the  band  car  over  the  derail- 
meot,  there  was  no  reason  given  or  appar- 
ent In  the  record  ^y  appellee  did  not  look, 
as  at  that  time  there  was  nothing  to  keep 
blm  from  looking  or  to  distract  his  attention. 
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He  adrntts  tbat  at  the  derailment  point  In 
the  yard,  and  before  be  reached  the  «wlt<Hi, 
he  could  have  seen  the  switch  If  be  "bad 
looked."  It  conclusively  appears,  therefore, 
that  appellee  bad  opportunity  and  time  to 
see  and  look  for  the  switch  and  Its  warning, 
and  simply  n^lected  to  look,  and  could  have 
seen  by  the  simple  act  and  exertion  of  look- 
ing, and  have  averted  bis  Injury,  as  he  ad- 
mits, by  looking.  He  failed  to  do  so  and 
was  injured,  under  tbe  admitted  facts.  Could 
he  reasonably  predicate  a  recovery  if  hia 
Injury  was  due  to  bis  own  want  of  care? 
We  think  not 

Because  in  tbe  record  there  te  a  want  of 
legal  IlabUity,  the  judgment,  we  think,  should 
be  reversed,  and  hen  rendered  tor  app^ant, 
with  all  coBta. 


LBWIS  T.  TSSXAS  ft  N.  O.  RT.  GO. 

(Court  at  Civil  Appeals  of  Texas.    Jan.  27, 
1910.) 

1.  Gabbiebb  (I  S20*)— Gabbiaoe  op  Passbh* 

GBBS—lNJTBIES— SdFFICIENCT  0»  EVIDENCE. 
In  an  action  against  a  carrier  for  injuries 
to  a  passenger,  evidence  \eJd  BufficiMit  to  require 
the  subminion  to  the  Jury  ot  the  question  of 

negligeoce. 

lEjd.  Note.— For  other  eases,  see  Carriers, 
Dec.  Dig.  I  32a*] 

2.  Gabbixbs  (I  280*)~Cabbiagb  of  Passbh- 
OEBS  —  Case  Bbquibed  —  Passengeb  on 
Fbeioht  Tbaih. 

Although  a  paasenger  on  a  freight  train  is 
■abject  to  greater  inconveaience  and  exposure 
to  aanger.  there  is  no  relaxatioa  of  the  rule  re- 
quiring the  hi^  degree  of  care  which  is  due  to 
tnow  who  travel  on  regular  passenger  trains. 

[BA.  Note.— For  other  cases,  see  Carriers, 
Gent.  Dig.  S  lOdS;  Dec.  Dig.  i  28a*] 

3.  Gabbiebs  (I  318*)— Cabriaob  of  Passen- 
gers— Injitbies— Sufficiency  op  Evidence. 

In  an  action  against  a  railroad  company 
f'^r  injuries  to  plaintiEF  while  traveling  on  a 
freight  train,  evidence  held  to  support  a  verdict 
for  plaintiff,  as  evidence  to  show  that  the  train 
was  80  operated  aa  to  cause  a  serious  bodily  in- 
jury to  him,  if  unexplained,  la  sufltelent  to  sup- 
port a  finding  of  negligence. 

[Ed.  Note.— For  other  eases,  see  Carriers, 
Cent  Dig.  H  1907-1314 ;  Dee.  Dig.  |  318.*] 

Appeal  from  District  Court,  Cherokee 
County;  Jas.  I.  Perkins,  Judge. 

Action  by  J.  R.  Lewis  against  the  Texas  ft 
New  Orleans  Railway  Company.  A  verdict 
was  directed  for  defendant,  and  plaintiff  ap- 
peals.  Reve»ed  and  remanded. 

Miller  ft  Royall,  for  appellant  Jna  T. 
Garrison,  for  appellee. 

HODGES,  J.  The  appellant  sued  the  ap- 
pellee to  recover  damages  for  personal  Inju- 
ries which  be  claims  to  have  sustained  while 
riding  as  a  passenger  on  one  of  appellant's 
freight  trains  from  Jacksonville  to  Ft.  Worth. 
At  the  conclusion  of  tbe  testimony  the  court 
instructed  the  Jury  to  return  a  verdict  for 
the  defendant  up<m  tbe  ground  that  no  neg- 
ligence was  shown.   Tbe  only  assignment  of 


error  Is  that  which  complalna  of  this  charge. 

It  appears  from' tbe  testimony  that  durlDg 
November,  1906,  and  January  and  February. 
1806,  tbe  ap[>ellant  made  several  shtpmaits 
of  hogs  from  Ja<^8onvIlle  to  Ft  Worth,  and 
tbat  he  accompanied  these  sbipmeats  for  tbe 
purpose  of  looking  after  bis  stock.  As  to  the 
circumstaucea  under  which  the  appellant  was 
injured,  be  states  them  substantially  as  fol- 
lows: On  or  about  the  24th  of  February, 
1906,  he  shipped  a  car  of  hogs  frtun  Jackson- 
ville to  Ft  Worth,  and  went  on  the  train 
with  tbem.  He  had  transportation  from  the 
defendant  and  the  right  to  ride  on  tbe  train 
and  particularly  in  tbe  caboose.  The  seats 
In  tbe  caboose  ran  lengthwise  with  It  He 
laid  down  on  tbe  seat  with  his  head  about 
18  inches  from  the  front  end  of  the  cabooee, 
his  head  lying  the  way  the  train  was  going, 
towards  Dallas.  Some  three  or  five  minutes 
before  this  accident  occurred,  the  whistle 
blew  and  the  train  began  to  run  very  fast 
He  did  not  notice  Just  bow  loi^  It  was — 
could  not  have  told — when  all  at  once  be  no- 
ticed that  there  waa  a  terrible  shake  up,  and 
when  he  came  to  himself,  or  got  so  tttat  he 
could  realize  anything,  be  was  rubbing  bis 
neck,  and  a  brakeman,  or  somebody,  was  go- 
ing to  the  door.  It  was  some  little  bit  be- 
fore he  got  his  mind  collected.  He  was  suf- 
fering with  his  neck,  and  rubbed  It  and  It 
got  a  little  bit  easier.  His  head  bad  run 
forward  and  bit  the  front  end  of  the  caboose. 
In  lying  down  he  had  used  his  arm  for  a 
pillow.  He  supposed  that  the  shock  craned 
bis  neck.  The  extent  of  tbe  Jolt,  be  says, 
was  pretty  severe,  very  violent  As  a  result 
of  that  Jolt  or  shake  up,  his  neck  was  hurt 
and  it  hurt  him  all  that  night;  got  con- 
siderably easier,  though,  and  tbe  next  day  It 
hurt  blm  occasionally.  When  he  got  back 
from  Ft  Worth,  he  was  sick,  stayed  In  bed 
about  four  or  five  days,  did  not  remember 
Just  bow  long.  He  also  testified  to  other  re- 
sults from  that  Injury,  from  which  the  Jury 
might  well  have  concluded  that  he  sustained 
some  substantial  Injuries  for  which  he  should 
have  recovered  damages  had  they  found  tbe 
appellee  guilty  of  negligence  in  pcDdndng 
tbem. 

Tbe  appellee  offered  in  evidence  the  testi- 
mony of  three  of  Its  conductors  who  claim  to 
have  had  charge  of  the  trains  tbat  carried 
the  cars  in  which  the  appellant  on  the  three 
different  occasions  referred  to  by  blm  bad 
shipped  hla  stock.  They  all  testified  that  do 
complaint  had  been  mode  to  them  of  any 
damages  sustained  by  the  appellant  on  any 
of  those  trips ;  In  fact  the  appellant  admits 
himself  that  he  made  no  complaint  to  any 
one  about  his  injuries  until  he  was  ready  to 
file  bis  suit.  There  were  also  offered  In  evi- 
dence statements  made  by  tbe  appelant  a 
few  days  prior  to  tbe  trial  in  his  ex  parte 
deposition  concerning  tbe  date  when  be  waa 
Injured.   It  appears  from  these  statanents 
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vfbea  compared  with  wbat  he  testified  to 
upon  the  trial  that  his  ml  ad  was  not  entirely 
clear  as  to  the  particular  trip  or  time  when 
the  acddeat  occurred  which  he  claims  In- 
jured him. 

We  think  the  testimony  in  this  case  sufflr 
clently  raised  the  issue  of  negligence  to  re- 
.qnlre  its  submission  to  the  Jury.   It  may  be 
that  one  who  takes  passage  on  a  freight 
train  assumes  the  rl^s  reasonably  and  nn- 
avoldably  incident  to  that  method  of  travd, 
but  it  does  not  follow  that  such  a  traveler  is 
any  the  less  a  passenger  and  as  such  entitled 
to  that  high  degree  of  care  due  to  tbose  who 
travel  upon  regular  passenger  trains.  While 
It  Is  true  that  more  inconvenience  and  great- 
er exposure  to  danger  from  Jerks  and  sudden 
starts  and  stops  may  be  the  necessary  inci- 
dents of  riding  upon  a  freight  train,  yet  tbere 
ia  no  relaxation  of  the  rule  requiring  that 
high  degree  of  care  merely  Iwcause  the  vehi- 
cle of  transportation  Is  a  freight  train. 
Spragne  t.  Southern  Ry.  Co..  92  Fed.  59,  34 
O.  O.  A.  207;  Southern  Ry.  Co,  T.  Cunning- 
bam,  123  Ga.  90,  60  S.  E.  980 ;  Southern  Ry. 
Co.  V.  Crowder,  130  Ala.  256,  30  South,  592; 
Railway  Co.  v.  Horst,  93  U.  S.  291,  23  L.  Ed. 
898 ;  Fitch  V.  Mason,  etc.,  Co.,  124  Iowa,  665, 
100  N.  W.  619.   When  the  appellant  showed 
that  he  sustained  serious  bodily  injuries  in 
the  manner  he  did,  we  cannot  say  as  a  mat- 
ter of  law  that  this  was  only  one  of  the 
Jerks  reasonably  and  unavoidably  incident  to 
the  prudent  operation  of  a  freight  train.  The 
occurrence  of  the  accident  in  the  manner 
detailed  by  the  appellant  was  a  circumstance 
'Which  •honld  have  gone  to  the  Jury.  Had  a 
verdict  been  r«dered  for  appellant  upon  such 
teBtlmony,  we  conid  not  say  It  was  unsup- 
ported.   Where  a  railroad  train  is  so  oper- 
ated as  to  cause  a  serious  bodily  injury  to 
one  who  should  be  the  object  of  a  high  de- 
gree of  care,  it  cannot  be  said  that  the  act 
Its^t  when  unexplained,  is  not  sufficiently 
SDgg^ve  of  negligence  to  support  such  a 
finding.    Sprague  t.  Railway  Co.,  supra; 
St.  L.  A  S.  F.  Ry.  Co.  v.  Burrows,  62  Kan. 
89,  61  Pac.  440;  Gleeson  v.  Railway  Co.,  140 
V.  S.  435,  11  Sup.  Gt  850,  35  L.  Ed.  458; 
South «*n  By.  Co.  v.  Crowder,  supra ;  8  Ency. 
Bv.  8S1. 

For  the  error  in  refusing  to  submit  the  is- 
sue ot  negligence  to  the  jury,  the  Judgment 
of  the  district  court  la  reversed,  and  the 
cause  remanded. 


GULP  PIPE  LINK  CO.  v.  BRTMER, 
(Court  of  Civil  Appeals  of  Texas.    Jan.  27, 

iDia) 

1.  TbIAL  (I  ^♦j  — iNSXarOnONS— IGNOBING 

Where,  in  an  action  for  injuries  to  plain- 
tiff's hrnd  and  crops  becaase  of  a  leak  in  defend- 
aot's  oil  pipe  line,  plaintiff  alleged  negligence 
not  only  in  defendant's  <x}&Btniction  and  opera- 


tion of  the  line,  bat  also  hi  that  it  failed  to  use 
ordinary  care  after  the  oil  escaped,  to  prevent 
Injury  to  plaintiffs  land,  etc.,  the  court  prop- 
erly refuBed  to  peremptorily  instruct  the  jury 
to  find  for  defendant  on  the  theory  that  the 
maxim  "res  Ipsa  loquitur"  had  no  application 
to  the  case,  aa  such  request  ignored  defendant's 
liability  for  negligence  in  failing  to  prevent  the 
Injury  after  the  oil  had  escaped. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  IS  613-623 :  Dec.  Dig.  {  253.*] 

2.  Negligence  (|  121*)— Res  Ipsa  Loquitd* 
— Allbqation  of  SPECirio  Nbgugence. 

Where  the  legal  inference  of  negHgence 
from  the  facts  proved,  tended  to  establish  not 
only  the  particular  act  of  negligence  complained 
of,  bat  another  act  of  negligence  as  well,  on  ac- 
count of  which  plaintiff  conld  not  recover  be- 
cause Dot  pleaded,  and  the  negligence  relied  on 
was  specifically  alleged,  the  maxim,  "res  ipsa  lo- 
quitur," was  not  applicable. 

[Ed.  Note.— For  other  cases,  see  Negligence^ 
Cent.  Dig.  ft  218;  Dec,  Dig.  i  121.*] 

3.  Dakaqeb  (SI  108,  112*)  —  MEASUB»-IHJU- 
BXBS  TO  FBOFEKTT. 

In  an  action  for  Injuries  to  land,  grass,  and 
cornstalks  destroyed  by  oil  leaking  from  de- 
fendant's pipe  line,  plaintiff's  measure  of  dam- 
ages for  the  grass  and  cornstalks  destroyed  wsa 
their  matket  value  at  the  place  when  and  where 
they  were  destroyed ;  and  the  measure  of  dam- 
ages to  the  land  was  the  difference  in  its  market 
TBloe  Immediately  before  and  after  the  injury, 
excluding  from  such  consideration  the  value  ox 
the  grass  and  the  cornstalks. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  1!  273,  281-283;  Dec.  Dig.  H  108, 
112.*]  ■ 

4.  Dauagbs  (8  217*)— Misleading  Ikstbuo- 
Tions, 

Where  plaintiff's  land  was  injured  by.  oil 
leaking  from  defendant's  pipe  line,  and  his  grass 
and  cornstalks  were  destroyed,  an  instraction 
that  plaintiff's  measure  of  damage,  if  any,  for 
the  destruction  of  the  grass  and  cornstalks  was 
the  reasonable  cash  market  value  at  the  time 
and  place  they  were  destroyed,  and  the  measure 
of  damages  for  the  destruction  or  injury  to  the 
grass,  turf,  and  soil  on  the  premises,  if  any, 
was  the  difference  between  the  cash  market  val- 
ue of  the  land  before  and  after  the  injury,  was 
misleading  as  authorising  a  double  recovery  on 
account  of  the  grass  and  the  cornstalks. 

[Ed.  Note.— For  other  cases,  see  Damages,, 
Cent  Dig^  H  606-059;  De&  Dig;  i  217.*] 

Appeal  from  District  Court,  Hopkins  Ooon- 
ty ;  R.  L.  Porter,  Ju^ 

Action  by  J.  M.  Brymer  against  the  Gulf 
Pipe  Line  Company.  Judgment  for  plaintiff, 
and  defendant  appeals.  Reversed  and  re- 
manded. 

About  November  15,  1907,  appellee  owned 
a  tract  of  land  situated  on  Mitchell  creek  in 
Hopkins  county,  and  appellant  owned  and 
operated  In  carrying  crude  or  unrefined  oil 
from  Watkins,  Okl.,  to  Sour  Lake,  Tex.,  a 
pipe  line  crossing  said  creek  at  a  point  about 
three  miles  above  appellee's  land.  On  the 
day  mentioned,  and  again  on  November  17, 
1907,  oil  escaped  from  the  pipe  line  and  flow- 
ed Into  the  creek  and  low  places  near  same. 
On  the  day  last  mentioned,  as  the  result  of 
rains  falling  in  its  locality,  the  creek  over- 
flowed, washing  oil  which  had  escaped  from 
the  pipe  line  down  to  and  over  portions  of  ap- 


•For  other  esMS  tee  ums  topic  iud  ■•ctioo  NUHBBR  In  i)«s.  *  Am.  Digs.  1M7  to  data,  *  Reportsr  lBden» 


Digitized  by 


Google 


1008 


124  SOUTHWESTERN  BEPORTBB. 


pellee's  iBud,  whereby  appellee  claimed  th6 
floll  thereof  was  Injured  and  rendered  less 
prodnctlTe,  and  whereby  he  also  claimed 
-grasses,  etc.,  thereupon,  and  the  sod  and  turf 
thereof,  were  destroyed.  In  bringing  his  suit 
to  recover  damages  he  claimed  to  hare  suf- 
fered, and  to  aggregate  the  sum  of  $978.50, 
appellee  alleged  It  to  be  a  fact  known  to  ap- 
pellant that  such  oil,  If  allowed  to  mn  or 
Btand  upon  land  like  his,  would  Injure  same 
and  growths  thereupon,  and  In  his  petition 
further  alleged  that  "although  knowing  of 
said  properties  and  ^ects  of  said  oil  upon 
such  soil  and  growths,  the  agents  and  serr- 
ants  of  the  defendant  In  control  of  and 
operating  and  maintaining  said  pipe  line  so 
negligently  operated  and  maintained  the 
same,  and  the  same  had  been  so  negligently 
constructed  by  the  defendant  out  of  such  in- 
ferior material  and  in  such  negligent  and 
careless  manner,  at  said  point  where  It  cross- 
ed said  Mitchell  creek  and  said  bottom  lands 
adjacent  to  it,  that  the  same  was  by  reason 
of  said  negligence  In  Its  construction,  main- 
tenance, and  operation  by  the  agents  and 
servants  of  defendant  caused  to  burst  and 
come  apart  so  as  to  allow  and  cause  said  oil 
to  mn  out  Into  said  creek  and  Its  bottom 
lands  at  said  point  where  the  same  is  crossed 
by  said  pipe  line,  on  the  south  side  of  said 
creek,  and  to  negligently  cause  said  oil  to  so 
mn  for  several  hours  thereafter  In  great 
quantities,  sufficient  to  cause  the  same  to  col- 
lect and  stand  in  the  bed  of  said  creek  and 
the  low  places  In  the  bottom  thereof,  where 
the  defendant  negligently  permitted  the  same 
to  so  collect  and  stand ;  that  very  soon  there- 
after and  while  the  said  oil  was  so  standing 
In  the  bed  of  said  creek,  In  the  low  places  In 
the  bottoms  adjacent  thereto  and  adjacent 
to  plaintiff's  said  lands,  there  came  a  rain 
and  overflow  In  the  neighborhood,  which 
caused  said  creek  to  bverflow  Its  banks  and 
the  water  to  run  over  the  bottom  adjacent 
thereto  and  over  said  86  acres  of  cultivated 
land  and  10  acres  of  pastare  land  above  de- 
scribed, as  the  same  was  accustomed  to  do  un- 
der like  circumstances,  all  of  which  was  well 
known  to  the  defendant,  Its  agents  and  serv- 
ants, or  could  have  been  known  by  the  use  of 
ordinary  care,  and  caused  said  oil  to  be 
spread  over  the  surface  of  the  ground  and 
the  vegetation  thereon  of  said  46  acres  of 
plaintiff's  land  In  the  tract  above  described." 
In  bis  said  petition  appellee  further  alleged 
that  appellant  "knew,  or  by  the  use  of  ordi- 
nary care  could  have  known,  that  said  creek 
would  overflow  and  said  oil  be  caused  to 
spread  upon  said  lands  and  crops,  when  It 
negligently  caused  or  allowed  the  same  to 
escape  from  Its  said  pipe  at  the  time  and 
place  and  in  the  manner  that  it  did,  as  alleg- 
ed herein,  and  when  It  allowed  said  oil  to 
stand  In  the  bed  of  said  creek  after  It  so  es- 
caped thereto,  and  he  says  that  by  the  use 
of  ordinary  care  in  the  constmctlon,  main- 
tenance, and  operation  of  said  pipe  line  at 
said  place  by  the  defaidant  said  oil  would  not 


have  flowed  from  said  pipe  line,  and  wooM 
not  have  been  allowed  to  stand  In  aalA  creek 
and  overflow  plalntUTs  said  lands,  and  that 
tbe  damages  herein  complained  of  would  net 
have  occurred."  In  a  trial  amaidm«it  to  tiis 
said  petition  appellee  further  alleged  as  fel- 
lows: 'miat  in  addition  to  tbe  negligenoe 
of  t^e  defradant  as  alle^d  In  plaintiff's  sxM 
amended  original  petition,  said  defendai^t 
was  further  n^llgent  in  the  const rurtior. 
maintenance,  and  operation  of  Its  said 
line  at  the  time  and  place  as  complained  o! 
by  plaintiff  In  said  amended  petition,  tn  tlut 
in  laying  and  constmcting  said  pipe  line  st 
tbe  point  where  it  broke  as  alleged  by  pUtn- 
tiff,  said  defendant  negligently  coupled  xw) 
Joints  of  Its  pipe  In  an  nneven  and  unlerti 
and  unskillful  manner,  so  that  the  aame  ms 
weak  at  said  point  and  wonid  not  stand  tlie 
ordinary  pressure  of  tbe  oil  as  tbe  aame  wia 
conveyed  through  it  at  said  point,  and  n^:- 
gently  maintained  the  same  In  safd  condltko 
to  the  time  that  It  bursted  as  allied  In  said 
petition ;  that  said  defendant  warn  also  guilty 
of  further  negllgoice  In  forcing  oil  throiuh 
said  pipe  line  at  said  point  at  said  time  with 
too  great  a  pressure,  so  great  that  said  i^pe 
wonld  not  stand  tbe  same  at  said  point  hot 
bursted  under  it,  as  alleged  by  him  in  said 
petition;  and  was  further  negligent  In  mak- 
ing its  construction  at  said  point  in  sncfa  a 
weak  manner  and  out  of  such  weak  and  In- 
ferior material  that  the  same  would  not  wltii- 
stand  tbe  pressure  of  the  oil  as  It  was  con- 
veyed through  the  same  at  said  point  and  at 
said  time,  and  that  by  reason  of  said  neg- 
ligence as  above  alleged,  together  with  Uiat 
alleged  In  plalntHTs  said  amended  petition, 
the  same  was  caused  to  burst  as  alle^ 
therein  and  to  do  tbe  Injury  and  damage  at 
the  time,  place,  and  in  the  manner  and  to  tbe 
amount  as  set  out  In  said  petition.**  In  its 
answer,  after  denying  the  allegatltms  of  th? 
petition,  appellant  alleged  that  as  a  cranmon 
carrier  and  public  service  corporation  it  wa« 
authorized  by  law  to  construct,  maintain,  an-l 
operate  Its  pipe  line;  that  It  bad  aoqnired 
and  beld  the  right  of  way  occupied  by  it 
through  Hopkins  county  in  the  manner  pro- 
vided by  law ;  tha.t  it  had  exerdaed  doe  caiv 
in  selecting  tbe  material  used  In  tbe  con- 
stmctlon of  Its  pipe  line,  and  in  constructit? 
and  afterwards  maintaining  and  operatln; 
the  same;  that  its  said  pipe  line  was  In  fact 
in  good  order  and  condition;  and  then  for^ 
ther  alleged  as  follows:  That  said  pipe  was 
necessarily  and  properly  placed  underirroaDl 
where  It  could  not  be  inspected  and  defend- 
ant kept  constantly  informed  as  to  its  con- 
dition, and  if  there  was  any  defect  in  tb^ 
pipe  at  the  place  where  the  alleged  break  oc- 
curred  tbe  same  was  latent,  and  under  th? 
surrounding  conditions  was  not  discoverable 
by  defendant  by  the  exercise  of  due  and  prop- 
er care  on  Its  part;  that  defendant  had  &<'■ 
reason  to  anticipate  any  such  break  occur* 
ring,  and  had  taken  all  proper  precaotloo 
to  guard  .a^inst  such  break*  and  the  co> 
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fleqnenceB  tbereof ;  that  If  any  nxdh  break  oe- 
cnned  as' that  alleged,  and  plaintiff  haa  been 
damaged  In  any  of  the  partlcalan  alleged, 
which  defendant  denies,  the  same  vas  doe  to 
Inevitable  acddent  and  happened  In  the 
coniae  of  the  proper  conduct  and  (H>eratlon  of 
defendant's  pipe  line  a&d  bnsiness,  and  the 
damages  resulting  from  and  Inddent  to  Boch 
break  oocnrrlng  are  not  reoowable  In  sncti 
a  salt  as  this  under  the  aUegatlons  of  plain- 
tiff's petition." 

On  the  measure  of  damages  the  court  In* 
strocted  the  Jur  at  fbllowa:  '^th.  If  yon 
find  tor  plaintiff  the  measure  of  damages  will 
be  as  fbllows:  Ihe  measure  of  damage^  it 
any,  for  tiie  deatmctton  of  gnus  and  oorn- 
stalka  upon  aAld  land  la  the  reaaraable  caah 
market  value  of  such  graaa  and  comstalka 
at  the  time  and  ]>lace  Cbe  same  were  so  de* 
strdyed,  if  they  were,  and  the  measure  of 
damages  fw  the  destruction  or  Injury  to  the 
grass  turf  and  soil  on  aaKL  proolses,  U  thoe 
was  such  destmctlfm  or  injury,  is  ttis  dltttt>- 
ence,  If  any,  between  the  cash  maiket  vaitje 
of  said  lands  upon  which  said  iP^ass  turf  and 
said  soil  were  situated  Just  befbre  tbey  wen 
destroyed  or  injured,  and  Just  after  they  wen 
destroyed  or  Injured,  if  they  wen  destn^ad 
or  injured." 

The  trial  resulted  In  a  Judgment  In  ap- 
pelleci's  fovor  for  the  sum  of  9228 JSO.  Interest 
and  costs. 

D.  Edward  Greer  and  Templeton,  Grad- 
dock.  Crosby  &  Denemore,  tot  appellant  O. 
E.  Staeppard,  for  appellee. 

WILLSON,  G.  J.  (after  stating  the  facts  as 
above).  On  the  theory,  it  seems,  that  if 
plaintiff  was  entitled  to  recover  at  all  It 
must  have  been  because  and  only  because  ap> 
pellant  had  been  guilty  of  negligence  In  the 
crastmctiOD  and  operation  of  Its  pipe  line, 
on  the  ground  that  thoe  was  no  evidence 
whatever  that  It  had  been  so  negligent,  ap- 
pellant aaked  the  court  to  peremptorily  In- 
struct the  Jury  to  find  In  ita  favor  If  It 
should  be  conceded  that  the  maxim  "rea  Ipsa 
loqnltnr"  had  no  application  to  the  case,  and 
that  proof  menly  that  the  pipe  broke  and 
that  oil  flowed  thorefrom  and  onto  appellee's 
land  and  injured  It,  did  not  raise  an  issue  as 
to  negligence  <m  its  part  In  the  construction 
and  opnatlon  of  the  pipe  line,  the  court 
properly  refused  to  Instruct  the  Jury  as  so 
requested  because  It  ignored  an  Issue  made 
by  the  pleadlnga  and  the  evidence  as  to  ap* 
pdlanf  a  UaMllly,  notwithstanding  it  may  not 
faave  been  guilty  of  n^Itgrace  in  construct- 
ing and  operating  Its  i^pe  line,  If  It  was  guilty 
of  n^iUgence  In  that  It  failed  to  use  ordi- 
nary can  after  the  oil  esc^ted  to  prevent 
an  Injury  ttienby  to  aroellee's  land  and  pas- 
turage theretm.  In  By.  Co.  v.  VUtxer,  73 
Tex.  117.  11  8.  W.  160,  8  L.  B.  A.  «89.  IS 
Am.  St  Bep.  771,  It  Was  held  that  notwith- 
standing the  absence  of  negligence  on  the 
part  of  a  d^mdant  In  kindling  a  fire  on  his 
own  premises.  If  it  si»ead  to  adjcrinlng  premr- 
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Ises,  and  he  should  tan  to  use  ordinary  can 
to  extinguish  it,  he  would  bo  liable  for  In- 
Jury  resulting  tnm  It  to  the  owner  of  such 
premises.  The  ruling  In  that  case  has  re- 
peatedly since  been  followed  by  the  courta 
at  this  state  (B^r.  Co.  t.  Anderson,  44  Tex. 
dr.  App.  SH,  98  8.  W.  440;  By.  Co.  v.  Chlt- 
tlm,  81  Tex.  ClT.  App.  40,  71  8.  W.  296; 
DlUbigham  v.  WUtaker,  2S  S.  W.  724;  Bost 
V.  By.  Oft,  76  TtsL.  16S,  12  S.  W.  US3),  and 
we  think  tlie  prlncUile  furnishing  the  basis 
for  It  Is  appUcaUe  In  a  can  like  this  one, 
and  that  the  court  did  not  err  In  nfiulng  to 
so  peranptorUy  Instruct  the  Jury. 

Ani^ant  contended  that  the  evidence  fail- 
ed to  show  any  negligence  on  Ito  part  (1)  in 
the  stiectfam  of  material  with  which  to  con- 
struct ito  pipe  line;  (2)  or  in 'constructing 
Ito  said  pipe  line  at  the  point  when  It  broke ; 
W  or  in  the  (mention  of  same  at  the  time 
It  was  brokm;  or  in  connection  with 
the  escape  of  the  <^  from  ita  pipe  line,  and 
requested  the  court  to  Instruct  the  Jury  not 
to  consider  questions  as  to  ito  negligence  In 
tiiose  partlcnlaxs.  it  the  maxim  "res  Ipsa 
loqnltor**  should  be  applied  to  the  case  as 
made  by  ttie  pleadings,  the  requested  instruc- 
tions we  think  wen  properly  nfused.  But 
we  an  of  the  i^dnlon  that  that  maxim  waa 
not  aintllcabl^  because  to  his  pleadings  ap- 
pdlee  charged  as  the  n^lgence  he  rolled 
upon  mtedflc  acta  and  omlsstons  on  the  part 
of  appellant  In  Kennedy  v.  By.  Co.,  128 
Uo.  App.  297,  107  8.  W.  17,  it  was  held  by 
the  Kansas  City  Court  of  Appeals  that  "where 
a  plaintiff  states  a  case  of  spedflc  n^lgence 
he  abandmis  his  rli^t  to  the  presumption 
arising  from  the  rule  of  res  Ipsa  loquitur, 
and  voluntarily  takes  upon  himself  the  bur- 
den of  proving  the  specific  n^llgence  chaif^ 
ed."  A  Mmllar  ruling  was  made  by  the  same 
court  to  Tlghe  v.  By.  Ca,  107  8.  W.  1086, 
and  by  the  Suprone  Court  of  HIssomi  In 
Feary  v.  By.  Co.,  162  Ho.  75,  62  8.  W.  458; 
McOrath  v.  8t  Loida  Transit  Co.,  197  Mo. 
97,  04  8.  W.  874;  and  Price  v.  By.  Ca,  220 
Mo.  480,  118  S.  W.  088.  m  the  case  last 
mentioned  the  court  said  that  pleading  spe- 
cific acta  of  negl^ience  *^Uws  to  the  dignity 
of  an  admission  of  recoM  that  she  (the 
plaintiff)  knew  the  cauae  of  the  accident 
Not  only  so— she  polnta  out  specifically  the 
negllgmt  acts,  and  must  prove  them,  and  re- 
cover, if  at  all,  cp<m  the  negligent  acta 
pleaded."  The  same  ruUng  seons  to  have 
been  made  by  the  Court  of  Civil  Aroeals  for 
the  Fourth  District  In  Brewing  Co.  v.  Wil- 
lie, 114  8.  W.  191,  when  NeUl,  J.,  said: 
"This  Is  not  a  ease  whwe  the  doctrine  of 
res  ipsa  loquitur  ai^Ues ;  for  the  plaintiff, 
having  specifically  alleged  the  acta  of  de- 
fmdant's  n^ligence,  cannot  make  out  a  inlma 
facie  case  without  direct  proof  of  actionable 
Diligence,  but  must  prove  tlie  acta  of  neg- 
ligence which  he  averred,  and  that  such  n^- 
llgence  waa  the  proximate  cause  of  his  In- 
juries." In  ita  opinion  on  a  motkn  for  a 
rehearhig  the  court  ezplahied  that  it  did  not 
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mean  bjr  tAe  use  of  the  v6rdB  "direct  proof* 
that  negligence  apedflcally  alleged  conld  not 
be  abown  b7  drcumstanClB]  ertdsno^  but  we 
do  not  understand  tbem  to  have  mrant 
sncb  explanation  that  tbey  receded  from  tbe 
opinion  tbey  had  expressed,  that  the  maxim 
did  not  api^  where  the  netflgoice  ndled 
upon  is  spedficallr  alleged.  In  bis  woA  on 
Negligence,  Jadge  Hunupstm  atates  the  mle 
to  be  that  the  plaintiff  <ns  not  deprived  of 
his  right  to  rely  upon  the  doctrine  of  res 
ipsa  loquitur  by  reason  of  having  averred  tbe 
particular  act  of  negligence  complained  of, 
where  such  act  is  the  one  which  the  legal 
Inference  of  negligence  tends  to  establish,'* 
citing  as  authority  for  the  rule  as  he  states 
it  to  be,  Oallaghor  v.  Edison  Ilium.  Co.,  72 
Ma  App.  676,  a  case  to  -which  we  have  not 
access.  6  Thompson  on  N^.,  |  7943,  p.  027. 
In  Traction  Go.  v.  Worr«ll,  86  N.  B.  78,  tbe 
Appellate  Court  of  Indiana  followed  without 
cmnment  tbe  rule  as  stated  by  Judge  Thony*- 
son.  An  examination  of  the  case  dted  in' 
72  Mo.  App.  076,  might  disclose  that  it  is 
not  in  conflict  with  the  later  cases  fn>m  that 
sUte,  cited  abov&  But  if  it  la,  It  should  be 
regarOed  as  overruled  by  them.  If  the  mle 
la  as  it  is  stated  to  be  In  the  Kenne^  and 
race  and  other  cases  dted  above,  it  Is  dear 
the  doctrine  In  qnestlcm  has  no  application 
to  the  case  before  ua.  And  we  think  it  Is 
not  within  the  rule,  even  as  it  is  stated  by 
Judge  Thompson  to  be.  It  was  shown  that 
pieces  of  Iron  or  steel  piping  threaded  at 
their  respective  ends,  were  used  In  construct- 
ing the  pipe  line,  and  that  It  was  constructed 
daring  very  vrarm  weatbw,  by  joining  con- 
secutively, by  means  of  a  threaded  collar,  tbe 
pieces  of  plpln;  one  to  another.  The  piping 
so  Joined  was  then  placed  in  a  trench  pre- 
pared fw  the  purpose,  varyh^  In  d^tb  from 
two  to  four  feet,  according  t«  the  lay  of  the 
land,  and  covered  with  dirt  It  was  shown 
that  the  oil  escaped  during  a  spell  of  cold 
weather,  and  the  testimony  tended  to  show 
that  It  escaped  because  tbe  tiireadlng  hold- 
ing together  sections  of  ttie  piping  at  the 
place  where  It  escaped  had  become  broken, 
pennltting  sudi  sections  to  separate  and  pull 
apart  from  eacb^ther.  Witnesses  testified 
that  the  separation  of  the  sections  was  due 
to  the  effect  on  the  Iron  or  steel  of  tbe  cold 
weather— that  tbe  piping  before  same  was 
connected  In  the  con8tructI(m  of  tbe  line  had 
become  opanded  by  tbe  then  prevailing 
heat,  and  as  the  effect  of  the  coAA  weather 
prevailing  when  the  oil  escaped  the  piping 
had  80  contracted  aa  to  shorten  and  cause 
the  sections  to  piill  apart  at  the  place  where 
the  oil  escaped.  In  specifying  the  negligence 
he  relied  upon  as  entitling  blm  to  recover 
the  judgment  he  sought,  appellee  iOA  not 
charge  as  negligence  on  the  part  of  appellant 
that  It  ctmstructed  Its  pipe  line  without  ref- 
erence to  tb»  ^ect  thereon  of  variations  In 
the  temperature  of  weather  reasmably  to  be 
anticipated  In  the  locality  where  It  was  sit- 
uated.  The  "legal  infermce  of  negligence^** 


from  an  application  of  tbe  maxim  ta.  qoo- 
tlon,  "tends  to  estalfllah"  negUgenoe  la  the 
particular  we  have  juat  dlacnssed  as  itraii- 
ly  as  It  does  in  any  of  tbe  pardculan  qc6- 
fled  in  ai)|>elleei*s  Readings.  We  have  Van- 
ton  a  case  where  the  legal  Inference  «f  net 
ligence  arising  from  tbe  happening  of  tbe 
accident  and  consequent  Injury,  "where  the 
defendant  owes  to  tbe  plaintiff  a  duty  to  w 
care^  and  tbe  thing  causing  tlie  acddcnt  is 
idiown  to  be  un^er  the  numagemant  of  tbi 
defendant  or  his  awants,  and  the  acddat 
Is  such  that  In  the  ordinary  course  of  thlnp 
does  not  occur  If  ttiose  who  have  tbe  nu- 
agement  or  control  nee  propw  caie"  (29  Cjc. 
591)  may  as  reasonably  be  refened  to  u  Mt 
or  omission  ot  tbe  detaidant  not  pleaded  n 
it  can  be  to  Ite  acts  or  omisalons  plndaL 
In  other  words,  tbe  "legal  inference  of  ■((■ 
ligence  tended  to  estsbllBta"  not  only  the 
"particular  act  ot  negllgenoe  comidaliwd  «C' 
bnt  another  act  of  negligence  aa  welL  on  I^ 
count  of  which,  because  be  bad  not  pleaded 
it.  plaintiff  was  not  entitled  to  recoter.  Cn- 
der  tbe  rule  aa  stated  by  Jwtwa  Thraqsoe. 
It  may  be,  If  a  plalntUTs  pleadings  In  a  fire 
case  should  specify  aa  netflg«nce  every  ut 
or  omission  of  tbe  defmdant  ttom  wbkb  u 
inference  of  negligence  proxlmatdy  caoriBc 
the  Injury  could  be  deduced,  the  maxin 
might  be  Invoked  to  support  the  iadgmeBL 
But  when  tbe  plalntlff*a  pleadings  tell  to 
make  such  a  specification,  and  the  kgai  b- 
f  erence  of  negllgoice  can  be  r^erred  as  «tf 
to  aft  act  not  spedfled  as  to  one  qiecilM 
we  think  the  maxim  cannot  be  Invoked  ai- 
der the  mle  as  he  states  It. 

The  seventh  paragraph  of  the  courts  diufe 
to  tbe  Jury,  copied  in  the  atutement  nude 
of  the  case,  Is  attacked  on  the  ground  Uut 
it  did  not  correctly  state  tbe  measure  of  tbe 
damages  recoverable  by  a^ellee.  If  the  Aid- 
ing ttf  the  jury  should  be  In  bis  Uv*. 
There  was  evidence  tending  to  show  tbat 
grass  and  cornstalks  on  tbe  land  were  ne- 
dered  valueless  as  pasturage;  tbat  tbe  ait 
Of  the  grass  was  killed;  and  that  tbe  xHi 
was  rendered  less  productive,  more  dMBesH 
to  cultivate  eto.  The  meaanre  of  dama^ 
for  grass  and  cornstalks  destroy ed  wu  the 
market  value  of  same  at  the  time  and  jdit* 
when  and  where  same  were  destroyed;  ud 
the  measure  of  damages  to  the  land  hf  m- 
s<m  of  Injury  to  the  turf,  etc,  was  the  dif- 
ference in  the  value  of  tbe  land  tanmedlialr 
before  and  Immefflately  atta  tbia  oU  hijanl 
It,  not  taking  Into  consideration  the  nloe 
of  the  grass  and  cornstalks.  By.  O  ^■ 
Frade^  86  S.  W.  10d7.  89  Tex.  dv.  App  144: 
I^.  Co.  V.  Chlttim,  Si  Ite.  CiT.  App.  da  ~* 
S.  W.  297.  TtM  instruction  -was  mlsleadlsic 
and  therefore  emmeous,  we  Uilnk,  in  tiut  t: 
might  have  been  conatraed  bj  Uw  jmy  ^ 
andtorlzhic  a  double  recovery  ihi  aeeooBt  of 
the  grass  and  cwnstalks.  They  nd^t  lut** 
construed  It  as  directing  thena  to  find  ts  tl* 
damages  to  tbe  land  the  difference  been* 
ite  value  with  the  graas  and  ownstalks  la- 
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Ljured  on  It  Iminedlatdy  before  it  waa  Is- 
ired  and  Ita  value  Immediately  tliereafter- 
'ard,  when  the  grass  and  cornstalks  had 
ecoine  valndeaa.  Such  of  the  asslgnmttita 
1  the  hrlef  a>  present  qnesUons  likely  to 
rise  on  anothor  trial,  and  which  have  not 
1  effect  been  dli^KMed  of  hj  what  luui  been 
aid,  are  overruled. 
The  Judgmmt  Is  reversed,  and  the  cause 
I  remanded  for  a  new  trlaL  . 


TASCA  INDEPENDENT  SCHOOL  DIST. 
et  al.  V.  McELROT  et  ol. 

<Coart  of  CItU  Appeals  of  Texas.   Jan.  22, 
1910.) 

.  ConsnrunoffAi.  Law  (|  9*)— AicsNDUsnTa 

— ^Adoption. 

Under  Const  art.  17,  {  1,  proridin^  tOT  an 
mendmntt  of  the  ConstltaticNa  by  a  majority 
f  Totea  cast,  a  majoril?  of  the  votes  cast  oji  the 
roposltion  for  aoMndment  Is  suflBdent. 

[Ed.  Note.— For  other  cases,  see  Constltutlon- 
I  Lav,  Cent  Dir  I  7;  Dec.  Dig.  |  9.*] 

.  Schools  and  School  Dmaiore  (I  97*H 
Bonds  ~  Bcboox.  Taxis  —  AtFTHOBmr  to 
Lkvt. 

Under  the  entress  provisttma  of  Acts  1909 
Acts  1900,  c;  12, 1 154).  as  authorized  by  Const 
rt.  7,  8  3,  adopted  in  1908.  the  tazpaying  to- 
ers  of  an  independent  school  district  may.  by  a 
majority  vote,  authorise  the  Issoance  of  school 
liRtriet  btmds  for  buildlnff  purposes,  and  at  the 
ame  electitm  authorise  a  maintenance  tax,  the 
ggregate  tax  for  both  pnrposes  not  being  in 
'Xcesa  of  SO  cents  on  the  $100  valaation,  and 
t  is  not  necessary  at  such  elections  that  the 
■ate  of  tax  be  determined. 

[EJd.  Note. — For  other  cases,  see  Schools  and 
School  Districts,  Dec  Dls.  1  97.*] 

i.  Schools  and  School  DistbIcts  ({  103*)— 
School  Taxes— AuTHoarry  to  Levt. 

Acts  1909.  c  12,  {  154,  provides  for  levy- 
nfs  by  the  trustees  of  an  independent  school  dis- 
rict  of  an  amiual  tax  to  not  exceed  50  cents 
m  the  $100  valuation  of  taxable  property  for 
□aintenance  of  schools,  a  tax  not  to  exceed  25 
ents  on  the  f  100  valuation  for  the  parchase  of 
jtea  for  school  buildings,  if  a  majori^  of  the 
azpaylng  voters  of  the  district  vote  m  favor 
>f  such  tax,  abut  the  specific  rate  of  tax  need 
lot  be  determined  at  the  election ;  that  the  tms- 
ees  may  issne  bonds  for  building  purposes,  but 
he  aggregate  shall  not  exceed  an  amount  on 
vhich  a  tax  of  25  cents  on  the  $100  valuation 
>f  property  In  the  district  will  not  pay  Interest, 
ind  provide  a  sinking  fund  sufficient  to  pay  the 
irincipai  at  maturi^.  Held,  that  the  purpose 
it  the  election  is  to  detetmine  whether  a  district 
ax  absll  be  levied  for  maintaining  such  schools, 
ind  the  payment  of  the  bonds  proposed  to  be  is- 
ined  for  that  purpose,  not  to  exceed  the  con- 
<titutIonaI  and  statutory  limit,  and  the  speclBc 
'ate  for  maintenance  aud  bond  pnrposes  is  to 
>e  Bxed  by  the  trustees  within  such  limit 

[Bd.  Note.— For  other  cases,  see  Schools  aod 
School  Districts,  Dec.  Dig.  I  103.*] 

i.  Schools  and  School  Distkicts  (i  108*)— 
School  Taxes  —  Election  to  Axttrobizb 
Tax. 

Under  Acts  1909.  c  12,  |  154.  providing 
'or  levy  of  tax  in  Independent  school  districts, 
Krben  authorised  by  the  tax  paying  voters  of  the 
iistrict  for  school  .purposes,  not  to  exceed  50 
^nts  on  the  $100  valaation  of  the  taxable  prop- 
erty, an  election  to  antborize  such  tax  is  not 


void  because  the  order  and  notice  of  such  elec- 
tion failed  to  state  that  the  rate  'would  be  50 
cents  on  the  $100  property  valuation,  or  less 
than  that  amount 

[Ed.  Note.— For  other  cases,  see  Schools  and 
Sdioof  Districts,  Dec  Dig.  |  103.*] 

Ow  S0UOOL8  AND  School  Distbicts  <|  97*)— 
School  Election— Fo  web  to  Obdeb. 

Though  in  common  school  districts  elections 
to  determine  the  quesdona  of  issuing  bonds  aud 
special  taxati<m  are  ordered  by  the  county 
Judge,  in  independent  school  districts  such  elec- 
tions should  be  ordered  by  tha  school  trustees. 

[Ed.  Note.— For  other  cases,  see  Sdiools  and 
School  Districts,  Dec  Dig.  |  97.*] 

Appeal  from  District  Court,  Hill  Goun^; 
W.  C.  Wear,  Judge. 

Action  by  E.  A.  McElroy  and  others  against 
the  Itasca  Independent  School  District  and 
others.  FlaintlffB  had  Judgment,  and  defend- 
ants appeal.  Beversed. 

See,  also.  123  S.  W.  117,  for  answers  to 
questfona  certified  to  the  Supreme  Court 

R.  v.  Davidson,  Atty  Qen..  C.  A.  Leddy, 
Asst  Atty.  Gen.,  and  Ivy,  Hill  &  Green- 
wood, for  appellants.  Morrow  &  Smlttadeal. 
for  ai^tellees, 

TALBOT,  J.  The  appellees,  property  tax- 
paying  voters  In  the  Itasca  Independent 
School  District,  toought  this  suit  against 
said  district,  which  was  a  Bchool  district  or- 
ganised for  school  purposes  only,  aud  the 
trustees  thereof,  seeking  an  injunction  re- 
straining the  Isauence  of  bonds  and  the  col- 
lection of  taxes  therefor,  and  also  restraining 
the  levy  and  collection  of  a  tax  for  mainte- 
nance of  the  schools  In  said  district  It  is 
allured  that  the  Itasca  Independent  School 
District  Is  a  corporation  organized  for  school 
purposes  only ;  that  within  said  district  there 
is  eltnated  the  town  of  Itasca,  Hill  county, 
Tex.,  which  is  incorporated  under  the  gen- 
eral laws  of  this  state  as  a  town  of  over 
1,000  and  under  10,000  inhabitants;  that  the 
twundary  of  said  independent  school  district 
embraces  other  territory  twsldes  that  em- 
braced in  the  corporate  limits  of  said  town 
of  Itasca,  to  wit,  In  all  about  16  square  miles 
of  territory ;  that  the  other  defendants,  name- 
ly. W.  H.  Ooffman,  M.  S.  Wood,  W.  C.  Tibba. 
G.  L.  Martin,  J.  T.  Emerson,  W.  T.  Bethany, 
and  W.  S.  Reese,  all  of  whom  reside  in  Hill 
county,  Tel.,  are  the  duly  elected  and  quali- 
fied trustees  of  said  school  district ;  that  the 
defendants  Coffman,  Wood,  Tlbbs.  and  Beth- 
any, acting  In  their  capacity  as  trustees  of 
said  Itasca  Independent  School  District,  to- 
gether with  R.  R.  Weir  and  W.  R.  Carr,  who 
were  then  trustees,  on  the  12th  day  of  April, 
1909,  entered  on  the  minutes  of  said  school 
district  an  order  for  an  election  to  be  held 
therein  on  the  16th  day.of  May,  1909,  to  de- 
termine whether  the  bonds  of  said  district 
should  be  Issued  to  the  amount  of  $35,000 
payable  40  years  from  date  and  bearing  in- 
terest at  the  rate  of  6  per  cent  per  annum 
for  the  purpose  of  constructing  and  equip- 
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pinf  a  public  school  building  of  brick  ma- 
terial, ond  wbetber  there  should  be  annually 
levied,  assessed,  «nd  collected  on  the  taxable 
proper^  of  said  district  for  the  current  year 
and  annually  -while  said  bonds  or  any  of 
them  are  outstandlnjr  a  tax  sufficient  to  pay 
the  current  interest  on  said  bonds  and  pro- 
vide a  sinking  fund  to  pay  the  principal  at 
maturity,  and  whether  said  board  of  trustees 
should  be  authorized  to  annually  levy  and 
collect  a  tax  for  the  support  and  mainte- 
nance of  the  schools  of  said  district,  not  to 
exceed  50  cents  on  the  $100  valuation  of  tax- 
able property  in  said  district,  to  be  levied 
and  collected  for  the  year  1909  and  annually 
thereafter  until  discontinued  as  provided  by 
law ;  that  on  May  IS,  1909,  an  election  was 
held  In  said  school  district  under  said  orders 
and  resulted  In  favor  of  said  bonds  and  the 
said  levies  and  so  declared  by  defendants ; 
that  the  defendants  were  about  to  Issue  said 
bonds  and  levy  said  taxes  In  conform!^  with 
said  orders,  and,  unless  restrained,  would  do 
so.  The  principal  grounds  alleged  for  the 
Issuance  of  the  Injunction  prayed  tor  are 
that  the  defendants  claim  the  right  to  Issue 
the  bonds  and  levy  the  taxes  authorized  by 
the  election  of  May  15,  1909,  by  virtue  of  an 
act  of  the  Thfrty-Plrst  Legislature  (Acts  1909, 
c.  12),  entitled,  "An  act  putting  Into  effect 
the  constitutional  amendment  adopted  by  the 
people  at  the  last  general  election,  relating 
to  public  schools,  by  amendment  sections  50, 
57,  58,  59,  eO,  61,  68,  65,  66,  76.  77,  78,  80,  81, 
and  154,  and  adding  164a-,  of  chapter  124  of 
the  Acts  of  the  Regular  Sessions  of  the  29th 
Legislature,  relating  to  school  districts  and 
school  funds,  r^allng  all  laws  and  parts  of 
laws  In  conflict  herewith,  and  declaripg  an 
emergency,"  and  that  said  constitutional 
amendment,  which  was  an  amendment  to 
section  8,  art.  7.  of  the  present  Constitution, 
was  never  in  fact  adopted ;  that,  whilst  it 
received  more  votes  cast  In  Its  favor  than 
cast  against  It,  yet  It  did  not  receive  a  ma>- 
jority  of  all  the  votes  polled  In  the  general 
election  at  which  It  was  submitted,  and  there- 
fore any  act  of  the  Legislature  thereunder  Is 
void,  and  any  act  of  defendants  thereunder 
Is  void,  the  contention  being  that  artide  17, 
S  1,  of  the  Constitution  of  this  state,  refer- 
ring to  proposed  amendm^ts  thereto,  when 
submitted  in  a  general  election,  requires  the 
amendment  to  receive  a  majority  of  all  the 
votes  cast  In  such  election,  and  that  a  ma- 
jority of  the  votes  cast  on  the  proposed 
amendment  Is  not  sufficient  to  legally  ratify 
the  same;  that  the  election  for  the  bonds 
is  void  because  the  act  of  the  Thirty-First 
L^slature  under  which  said  election  was 
held  Is  voM  tor  the  reason  that  the  caption 
of  said  act  purports  to  put  into  effect  the 
amendment  to  article  7,  {  3,  of  the  Constitu- 
tion, adopted  In  1908.  and  neither  said  amend- 
ment nor  the  caption  of  said  act  of  the  Leg- 
islature contains  any  reference  to  the  issu- 
ance of  bonds;  that  the  order  of  the  school 
board  for  said  election,  the  amount  of  tax 


that  may  be  levied  to  pay  said  bonds,  bite:- 
est,  and  sinkli^  fund.  Is  not  limited  to  tcj 
rate  of  taxatltm;  that  If  said  bonds  sbo^i 
be  Issued  and  placed  in  the  hands  of  Isdc- 
cent  purchasers,  not  residents  of  tlie  stale, 
the  same  might  be  a  lien  ni>on  the  pTope/rj 
in  the  district,  and  would  require  a  levy  of 
taxation  upon  plaintiffs'  property  In  eicem 
of  the  tax  authorized  1^  the  Constltutl" 
and  laws  of  the  state ;  that  no  amount  of 
tax  was  fixed  or  submitted  to  the  voters,  r:? 
were  they  called  upcm  to  pass  on  tbe  amocLi 
and  that  as  submitted  tbe  amoont  is  fndel- 
Inite  and  undetermined;  that  the  adc^cc 
of  the  maintoiance  tax  exhausted  tbe  tu- 
Ing  power  of  the  district,  and  leaves  nofltin: 
to  support  the  bonds;  that  tbe  board  of  tn» 
tees  had  no  authority  to  order  said  elect^cc 
but  same  had  to  be  done  by  theconntyjat]^, 
and  that  the  sheriff  should  have  glTtsi  notkv 
of  the  election  and  the  president  of  tbe  scho^ 
board,  and  that  the  county  Judge,  conmus- 
sloners*  court,  and  sheriff  bad  nothing  to  da 
with  the  election  in  question ;  that  the  a.i 
of  the  Thirty-First  Legtslattire  with  refer- 
ence to  bonds  and  rate  of  tax  In  school  dis- 
trict matters  is  unconstitutional  because  xp- 
Intelliglble,  and  because  it  authorizes  a  gret- 
er  tax  than  W  cents  for  payment  of  Interest 
and  sinking  fund  upon  the  bonds,  and  ti> 
tborlzes  a  change  In  rate  of  taxation  as  flxri 
by  vote  of  the  people  through  the  coobit 
superintendent  and  commissioners'  court,  asi. 
attempts  to  fix  an  automatic  rate  in  tbe  Ea> 
tlcular  district,  though  fixed  by  the  rota*. 
The  defendants  answered  by  general  and  spe- 
cial exc^tionq  to  plaintiffs'  petition,  a  pe^^ 
eral  denial,  and  among  other  thtngs  alk^ 
undw  oath,  that  they  had  no  intentioa  rf 
levying  and  collecting  more  than  50  cats  en 
tbe  $100  valuation  of  taxable  property  in  the 
school  district,  and  that  they  would  nukf 
no  attempt  to  collect  more  thaji  said  smn  for 
all  purposes;  that  they  have  not  and  vl'J 
not  attempt  to  collect  more  tlian  25  cmts  o& 
the  $100  valuation  of  said  prop»ty  for 
purpose  of  paying  Interest  and  creattng  a 
sinking  fund  sufficient  to  pay  said  bonds  at 
maturity;  that  the  amount  of  tbe  assess^^ 
taxable  property  In  said  district  for  the  year 
1908  amounts  to  the  sum  of  $1,067430,  anl 
that  the  amount  of  taxable  property  for  tt« 
year  1909  Is  greater  than  it  was  for  190S. 
It  Is  shown  by  the  record  and  onceded  tlu: 
that  the  constitutional  amendment  in  qnestion 
received  a  majority  of  all  tbe  votes  polM 
on  that  proposition,  but  did  not  recdve  a 
majority  of  all  the  votes  polled  in  tbe  elec- 
tion at  which  it  was  submitted.  Uptn  t 
hearing  in  chambm  tbe  court  on  July 
1909.  granted  plaintiffs  an  injunction 
Btralning  d^oidants  from  tbe  sale  of  tlte 
bcmds  described  in  pialntUEs'  petitloa 
from  collecting  the  taxes  thorein  nmitiooeA. 
From  this  ordei  and  lodgmoit  ot  the  coart 
appellants  have  perfected  an  appeal  to  tUs 
conrL 

With  the  exception  ot  the  aUecatiiiB  tbat 


Digitized  by 


Google 


TezO  ITASCA  UTDEPBKDENT  SCHOOL  DIST.  t.  UoELBOT.  1013 


the  election  should  have  been  ordered  by  the 
county  Judge,  eta,  which  Is  not  therein  in- 
sisted upon,  tbe  propositions  contended  for  by 
appellees  in  their  brief  In  support  of  the  dis- 
trict court's  action  in  granting  the  Injunction 
applied  tor  by  them  Is  sufficiently  indicated 
Ijy  the  foregoing  grounds  allied  therefor. 
Appellants  cballenge  the  sufficlwicy  of  these 
grouDds  to  Justify  the  court's  action,  and  in- 
sist, in  effect,  (1)  that  it  did  not  require  a 
majority  of  all  the  votes  cast  In  the  general 
election  held  in  1908,  at  which  the  ameiid- 
ment  of  article  7,  |  8,  of  the  Constitution  was 
voted  on,  to  legally  ratify  and  adopt  said 
amendment,  but  that  a  majority  of  the  votes 
cast  thereon  was  sufficient  for  such  purpose ; 
<2)  that  the  taxpaying  voters  of  Itasca  Inde- 
pendent School  District  bad  the  right,  by  a 
majority  vote,  to  authorize  the  Issuance  of 
the  bonds  for  building  purposes,  and  at  the 
same  time  in  said  school  district  election 
to  authorize  a  maintenance  tax,  the  abro- 
gate tax  for  both  purposes  not  being  In  ex- 
cess of  60  cents  on  the  $100  valuation,  and 
it  was  not  necessary  that  the  rate  of  tax 
be  determined  in  said  election;   that  tbe 
voters  in  said  election  expressed  their  as- 
sent to  and  authorized  a  rate  of  tax  for 
both  purposes  not  to  expeed  tbe  maximum 
fixed  by  the  Constitution  and  laws;  (3)  that 
the  fact  that  the  voters  assented  to  the 
maximum  maintenance  tax  did  not  fix  it  in 
that  amount,  and  did  not  thereby  make  it 
obligatory  on  the  trustees  of  the  school  dis- 
trict to  levy  and  collect  for  maintenance  pur- 
poses only  GO  cents  on  the  $100  valuation  of 
the  property  situated  in  said  district,  there- 
fore the  adoption  of  the  maintenance  tax  did 
not  exhaust  the  taxlug  power  of  the  district, 
and  leave  the  trustees  without  authority  to 
levy  the  tax  required  to  pay  tbe  Interest  on 
tbe  bonds  and  provide  the  sinking  fund  nec- 
essary for  their  retirement  at  maturity;  (4) 
that  the  control  of  tbe  public  schools  in  said 
school  district,  and  the  calling  of  a  tax  elec- 
tion, and  all  matters  incident  to  said  district, 
rested  with  the  trustees,  and  the  county 
judge,  sheriff,  and  commissioners'  court  bad 
nothing  to  do  with  the  same;  <5)  and,  gen- 
erally, that  the  adoption  of  the  maintenance 
tax,  and  tbe  tax  to  support  the  bonds  and 
all  tbe  proceedings  of  tbe  appellants,  were 
authorized  and  have  been  In  strict  conformi- 
ty with  the  Constitution  and  laws  of  the 
state. 

That  the  amendment  to  article  7,  S  3,  of 
the  Constitution,  which  was  voted  on  at  the 
general  election  in  1906,  was  adopted  as  pre- 
scribed by  article  17,  S  1,  of  the  Constitution 
of  this  state.  Is  deHnttely  settled  by  the  opin- 
ion of  our  8iH)reme  Court  rendered  In  this 
ca»e  upon  the  certification  of  the  question 
for  their  decision.  See  123  S.  W.  117.  The 
Supreme  Court,  in  construing  article  17,  S 
1,  of  tbe  Constitution,  which  prescribes  the 
procedure  for  the  amendment  of  that  Instru- 
ment, holds  that  the  language  of  said  article, 
namely,        majority  of  the  votes  cast*" 


means  a  majority  of  the  votes  cast  for  the 
proposed  amendment,  and  not  a  majority  of 
the  total  votes  polled  at  the  election.  The 
decision  is  based  solely  upon  the  court's  con- 
struction of  the  language  of  said  article  17, 
S  1,  of  the  Constitution,  and  Is  in  accord 
with  the  view  of  this  court  on  the  question. 
Tbe  discussion  of  the  Supreme  Court  seems 
exhaustive,  and  anything  we  could  odd  there- 
to would  be  supe^uoua 

Upon  the  other  questions  Involved  we  agree 
with  the  contentions  of  counsel  for  appel- 
lants, and  believe  that  neither  of  the  proposi- 
tions insisted  upon  by  the  appellees  can  be 
maintained.  The  amendment  to  section  3, 
art  7,  of  the  Constitution,  empowers  the  Leg- 
islature to  provide  for  the  formation  of  school 
districts  and  to  authorize  "an  additional  ad 
valorem  tax  to  be  levied  and  collected  within 
sudi  school  district  for  tbe  maintenance  of 
public  free  schools,  and. tbe  erection  and 
equipment  of  school  buildings  therein,  pro- 
vided that  a  majority  of  the  qualified,  proper- 
ty taxpaying  voters  of  the  district  voting 
at  an  election  to  be  held  for  that  purpose 
shall  vote  such  tax,  not  to  exceed  In  any 
one  year  fifty  cents  on  the  one  hundred  dol- 
lars valuation  of  property,  subject  to  taxa- 
tion in  said  district"  Section  154,  Acts  Slst 
Leg.  p.  21,  c.  12,  putting  into  effect  the  con- 
stitutional amendment  referred  to,  reads 
thus:  "Trustees  of  Incorporated  districts  that 
have  been,  or  may  be  hereafter,  incorporated 
under  general  or  special  laws,  for  school  pur- 
poses only,  shall  have  power  to  levy  and  col- 
lect an  annual  ad  valorem  tax,  not  to  exceed 
fifty  cents  on  the  one  hundred  dollars  valua- 
tion of  taxable  property  of  the  district  for 
the  maintenance  of  schools  therein,  and  a 
tax  not  to  exceed  twenty-five  cents  on  the 
one  hundred  dollars  valuation  for  tbe  pur- 
chase of  sites,  and  the  purchasing,  construc- 
tion, repairing  or  equipping  public  free  school 
buildings  within  tbe  limits  of  such  Incorpo- 
rated districts ;  provided  that  tbe  amount  of 
maintenance  tax,  together  with  the  amount 
of  bond  tax  of  tbe  district  shall  never  ex- 
ceed fifty  cents  on  the  one  hundred  doltara 
valuation  of  taxable  property.  Said  trustees 
shall  have  power  to  Issue  coupon  bonds  of 
the  district  for  building  purposes,  to  be  made 
payable  not  exceeding  forty  years  from  date, 
in  such  sums  as  they  shall  deem  expedient  to 
bear  interest  not  to  exceed  five  per  cent  per 
annum,  •  «  •  jiwovlded  that  the  aggre- 
gate amount  of  bonds  issued  for  the  above- 
named  purpose  shall  never  reach  such  an 
amount  that  the  tax  of  twenty-five  cents  on 
the  one  hundred  dollars  valuation  of  proper- 
ty in  the  district  will  not  pay  current  in- 
terest and  provide  a  sinking  fund  sufficient  to 
pay  tbe  principal  at  maturity,  and  provided 
further,  that  no  such  tax  shall  be  levied,  and 
no  sudi  bonds  issued  until  after  an  election 
shall  have  ben  held  wherein  a  majority  of 
tbe  taxpaying  voters,  voting  at  said  election 
shall  have  voted  In  favor  of  the  levying  of 
said  tax,  of  tbe  Issuance  of  said  bonds,  or 
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bodi,  as  the  case  may  be ;  provided  that  the 
specific  rate  of  tax  need  not  be  determined 
In  the  election."  This  section  of  the  act  of 
the'  Legislature  Is  In  no  way  violative  of,  or 
prohibited  by,  that  portion  of  the  constitu- 
tfooal  amen^ent  quoted  above,  or  any  other 
provision  of  the  Constitution,  and  expressly 
authorizes  the  trustees  of  school  districts, 
such  as  the  "Itasca  Independent  School  Dis- 
trict," to  levy  and  collect  an  annual  ad  valo- 
rem tax  not  to  exceed  50  cents  on  the  $100 
valuation  of  taxable  property  In  the  district 
for  the  maintenance  of  schoole  therein,  end 
a  tax  not  to  exceed  25  cents  on  the  $100 
valuatl<m  for  tbe  purchasing  of  Bites  and  the 
construction  and  equipping  of  school  buildings 
within  the  limits  of  such  district,  but  pro- 
vides that  in  do  event  shall  the  amount  of 
the  maintenance  tax,  together  with  tbe 
amount  of  the  tax  for  purchasing,  construct- 
ing, and  equipping  the  buildings,  ever  exceed 
SO  cents  on  the  $100  valuation  of  the  tax- 
able property,  and  that  the  specific  rate  of  tax 
need  not  be  determined  in  the  election.  Tbe 
proviso  contained  In  this  statute  that  tbe 
"specific  rate  of  tax  need  not  be  determined 
In  the  election"  la  not  found  In  any  former 
statute  on  the  subject.  On  the  contrary,  un- 
til the  passage  of  the  act  In  question  by  the 
Thirty-First  Legislature,  the  statute  required 
that  the  amount  of  the  tax  to  be  levied  and 
collected  for  school  purposes  should  be  de- 
termined by  the  voters  at  an  election  held 
for  that  purpose.  And  in  Parks  v.  West,  108 
S.  W.  466,  this  court  held  that,  under  the 
statute  as  it  then  existed,  an  order  for  an 
election  to  determine  whether  or  not  a  tax 
should  be  levied  and  bonds  Issued  for  scbool 
purposes  must  state  the  specific  rate  of  tax 
proposed  to  be  levied;  that  no  discretion  ei- 
ther as  to  whether  the  levy  of  the  tax  should 
be  made,  or  as  to  its  amount,  was  vested  in 
the  commissioners  of  the  county  or  trustees 
of  the  district;  and  that  an  election  held 
under  an  order  that  tbe  tax  should  not  ex- 
ceed 25  cents  on  the  $100  valuation  of  taxable 
property  was  void.  That  decision  was  based 
upon  the  language  of  the  statute  that  the  or- 
der for  the  election  "shall  state  the  amount 
of  tbe  tax  to  be  voted  on."  But,  as  has  been 
seen,  neither  the  constitutional  amendment 
of  1908,  nor  the  act  of  the  Thirty-First  Leg- 
islature, contains  any  such  language,  but 
said  act  expressly  provides  the  specific  rate 
of  tax  need  not  be  determined  in  the  election. 
This  being  true,  we  think  it  follows  tbat  tbe 
purpose  of  the  election,  as  required  by  both 
said  amendment  and  act  of  the  Legislature 
In  such  cases,  Is  simply  to  determine  whether 
or  not  tiie  voters  of  the  school  district  are 
willing  to  be  burdened  with  tbe  tax  neces- 
sary for  the  maintenance  of  tbe  schools  with- 
in tbe  district  and  to  pay  all  tbe  bonds  pro- 
posed to  be  Issued,  not  to  exceed  the  maxi- 
mum as  fixed  by  the  Constitution  and  laws. 
In  other  words,  we  think  that  nndw  the 
provisions  of  the  present  Constitution  and 
statute  rating  to  the  subject  tbe  attUuwitr 


of  the  voters  for  the  levy  of  the  tax  and  if- 
Buance  of  tbe  bonds  by  the  trustees  is  to 
secured  by  tbe  election,  and  the  ^ledfic  nit 
for  maintenance  and  bond  parposes  r^«- 
Uvely,  Is  to  be  fixed  by  the  tmstees  wlibb 
tbe  limits  allowed  to  pay  first  the  Intece^Ga 
the  bonds  and  provide  the  stnklng  fund  far 
their  retirement  at  maturity,  and  then  k-± 
an  amount  fixed  for  maintenance  as  tt>e  piv- 
Bcrlbed  maximum  rate  will  p^mlt.   We  *j 
not  omcnr  In  the  contention  ot  comisti  tv 
appellees  that  the  language  of  the  amendnm 
to  the  Constitution  that  the  L^lsIatDre  "^j 
authorize  an  additional  ad  Talorran  tax  to 
levied,  provided  a  majority  of  tbe  qnalilW 
property  taxpaylng  voters  of  the  district  TOt- 
ing  at  an  election  to  be  htid  tor  that  purpov 
shall  vote  such  tax,"  means  tbBt  tbe  votm 
mast  pass  upon  and  fix  tbe  apedflc  rite  of 
tax  they  are  to  pay.   Tbia  langnage  Id  ov 
opinion  refers  to  tbe  "additional  ad  valona 
tax,"  which  the  Legislature  may  author^ 
not  to  exceed  in  any  one  year  50  cents  oo  tbe 
$100  valuation,  and  not  the  spedflc  or  exi>^ 
rate  to  be  levied  and  collected  for  tbe  pur 
poBea  authorized.    Nor  do  we  concur  In  tbe 
contention  urged  by  tbe  appellees  that  Gtt 
election  for  the  Issuance  of  bcmds  and  leir  c< 
tbe  tax  therefor  is  void  l}ecanse  the  taxpiT- 
ing  voters  of  the  scIkwI  district,  having  voted 
a  tax  of  60  c«its  on  tbe  $100  valuation 
the  taxable  property  in  said  district,  therefey 
exhausted  the  taxing  power  of  tbe  district, 
and  there  existed  therein  no  power  or  anthn^ 
1^  to  levy  an  additional  tax  to  pay  tl»e  in- 
terest upon  said  bonds  and  provide  tbe  sink- 
ing fund  for  their  retirement  at  matTtrity.  u 
required  by  law.    Neither  do  we  agree  t» 
the  contention  that  the  election  for  the  fssn- 
ance  of  the  bonds  and  levy  of  the  tax  tbere- 
for  Is  void  because  the  order  and  notice  at 
said  election  "failed  to  state  tbat  tbe  rate 
would  be  fifty  cents  on  tbe  one  hundred  dol- 
lars property  valuation  or  less  tlian  tint 
amount."  Whether  the  tax  Toted  is  only  for 
the  purpose  of  maintaining  tbe  schools  or  ts 
for  such  purpose  and  to  support  the  bends  for 
building  purposes,  tbe  maximum  limit  fixed 
by  tbe  Constitution  and  statute  la  50  cents  on 
the  $100  valuation.   Now,  while  there  wne 
separate  orders  for  an  Section  to  determlae 
whether  a  tax  should  be  levied  fbr  mainte- 
nance not  to  exceed  50  cents  cmi  tbe  $100  nl- 
uatlon,  and  to  determine  whether  tiie  txioA 
should  be  issued  and  the  tax  levied  therefor, 
yet  it  ai^>eare  that  said  orders  were  made  on 
the  same  day  and  the  election  for  both  pB^ 
poses  ordereil  to  be  held  at  the  same  time 
and  place.  This  amounted  practically  to  ooe 
order  for  an  election  to  determine  wbetber 
or  not  a  maintenance  tax  and  txmd  tax.  wtiA 
together  should  not  exceed  60  cents  on  tbr 
$100  valuation  of  property  situated  In  tke 
district,  should  be  levied  and  levied  In'soHi 
an  amount  for  bond  pnrpoaea  as  not  to  ex- 
ceed, as  prescribed  by  law,  25  cents  on  tbe 
$100  valuation,  and  at  such  a  rate  fbr  nala- 
tenanct  porpoaes  that  the  amomtt  for  tbit 
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pnrpoBe,  together  with  the  bond  tax,  would 
not  exceed  the  maximum  of  60  cents  allowed 
for  both  purposes.  -  But,  If  It  must  be  said 
tbat  the  Totera  at  the  election  In  qnestlon  au- 
thorized the  levy  of  the  maximum  limit  of 
50  cents  for  maintenance  purposes,  still  we  do 
not  think  that  the  maximum  amoubt  must  be 
levied  for  that  purpose.  As  contended  by 
eonnsel  for  appellants,  the  fact  that  the  vo- 
ters assented  to  the  maximum  tax,  when  at 
tbe  same  time  they  authorized  a  bond  tax, 
did  not  fix  the  maintenance  tax  In  that 
amount,  nf»r  did  It  Impose  upon  the  trustees 
tbe  duty  or  obligation  to  levy  a  50-cent  main- 
tenance tax.  The  result  of  the  electioD  being 
in  favor  of  both  the  maintenance  and  bond 
tax,  it  becomes  the  duty  of  the  trustees  of 
the  school  district  to  so  apportion,  by  the 
specific  rate  fixed,  the  total  amount  authoriz- 
ed to  be  collected,  that  both  purposes  should 
be  sustained  rather  than  either  should  fall. 
Tliis  can  be  accompltehed  by  levying  for  bond 
purposes  only  such  an  amount,  not  Exceeding 
25  cents  on  the  $100  valuation,  as  will  pay 
tbe  Interest  on  the  bonds,  and  provide  the 
sinking  fund  and  for  maintenance  purposes 
sucb  a  tram  as  may  be  necessary  therefor, 
not  to  exceed  the  remaining  amount  of  the 
GO  cents  allowed;  and  It  will  be  presumed 
that  the  trustees  will  faithfully  perform  this 
duty.  To  do  otherwise  would  be,  to  do  wrong 
and  ttie  presumption  will  not  be  Indulged  that 
they  will  do  wrong. 

Touching  the  proposition,  to  the  effect  that 
the  Section  authorizing  the  Issuance  of  bonds 
and  the  levy  of  a  tax  therefor  is  void  be- 
cause the  order  and  notice  of  the  election 
failed  to  state  the  specific  rate  of  tax  to  be 
levied  for  that  purpose  or  an  amount  not 
to  exceed  25  cents  on  the  $100  valuation, 
It  may  be  said  that  under  the  constitution- 
al amendment  of  lOOS  and  the  statute  pass* 
ed  by  the  Thirty-First  Legislature,  giving 
effect  to  that  amendment,  as  we  have  al- 
ready held,  it  was  not  necessary  that  tbe 
specific  rate  should  have  been  so  stated,  and 
that  the  failure  of  said  order  and  notice  to 
state  the  tax  would  be  an  amount  not  to 
exceed  26  cents  on  the  $100  valuation  of  the 
property  in  the  district  did  not  render  the 
Section  void.  The  sworn  answer  of  the  ap- 
pellants show  the  assessed  value  of  taxa- 
ble pAperty  In  the  school  district  for  the 
year  1008  to  be  $1,067,120.  The  order  and  no- 
tice refevred  to  stated  the  amount  of  the 
bonds  proposed  to  be  Issued,  the  rate  of  In- 
terest per  annum,  and  the  number  of  years 
said  bonds  were  to  run,  and  submitted  to 
tbe  voter  whether  or  not  such  bonds  should 
be  Issned,  and  whether  there  should  be  an- 
nually levied  and  collected  on  all  the  taxable 
property  in  the  district  a  tax  sufficient  to  pay 
the  corroit  Interest  on  tlie  bonds  and  provide 
a  stoking  fund  sufficient  to  pay  the  principal 
at  maturity.  Tbl»  proposition  carried  at  tlie 
election.  The  law  fixed  the  maximum  amount 


of  the  tax  thus  authorized  for  said  purposes 
at  25  cesits  on  the  $100  valuation,  but  left 
the  specific  rate  to  be  determined  and  fixed 
by  the  trustees.  What  rate  of  tax  was  neces- 
sary to  pay  said  Intereet  and  provide  such 
a  sinking  fimd  was  a  mere  matter  of  calcula- 
tion. It  could  thu9  be  definitely  ascertained 
and  known,  and  would  not  exceed,  according 
to  the  known  valuation  of  proper^,  25  cents 
on  the  $100  of  such  valuation. 

The  contention  that  the  election  Is  void  be- 
cause the  trustees  of  the  district  had  no  au- 
thority to  order  said  election,  but  tbe  same 
could  be  ordered  only  by  the  county  judge 
and  notice  thereof  given  by  tbe  sheriff  of 
the  county,  Is  not  believed  to  be  well  taken. 
In  common  school  districts,  such  elections  are 
to  be  ordered  by  the  county  Judge  and  notice 
thereof  given  by  the  sheriff,  but  the  several 
sections  of  the  statutes  bearing  upon  the 
question  make  it  clear,  we  think,  that  In  In- 
dependent school  districts  authority  Is  con- 
ferred upon  the  trustees  of  such  districts  to 
order  such  elections. 

It  Is  believed  that  the  foregoing  questions 
are  tbe  principal  ones  on  which  the  merits 
of  the  case  depend,  and  the  only  one  of  suf- 
ficient importance  to  require  particular  no- 
tice or  discussion.  Our  conclusion  is  that  the 
facts  alleged  In  appellees'  petition  are  Insuffl- 
clent  to  entitle  tfaem  to  the  relief  sought. 

The  Judgment  of  the  district  court  is  there- 
fore reversed,  and  the  injunction  granted  by 
that  court  dissolved. 


MISSOURI,  K.  &  T.  BY.  00.  OF  TEJXAS 
et  aL  V.  BARIiT-OLEMENT  GRAIN  CO. 

(Court  of  Oivil  Anwala  of  Texas.   Jan.  12; 
iOia   Rehearing  Denied  Feb.  0,  1910.) 

Gabbiebs  (I  99*}— Cabbiagk  op  Goods— liu- 
BiLiTT  roB  Delat— Excuses.  > 
A  BhipmeDt  havlne  been  accepted  for  trans- 
portation without  notice  -to  tbe  shipper  that 
there  was  a  shortage  of  can  and  an  unprece- 
dented  amount  of  bvBlness,  the  carrier  should  be 
held  liable  for  damages  for  unreasonable  delay. 

[Ed.  Note.— For  other  cases,  eee  Carriers, 
Cent.  Dig.  H  418-420;  Dec.  Dig.  f  90.*] 

Appeal  from  District  Court,  McLennan 
Counts;  Marshall  Burratt,  Judge. 

Action  by  tbe  Early-Clement  Grain  Com- 
pany against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas  and  others.  From 
a  Judgment  tor  plaintiff,  d^endantg  a^eal. 
Affirmed. 

Coke,  Miller  ft  Coke  and  Clark,  Tantis  & 
Clark,  for  appellante.  John  W.  Davis,  for 
appellee. 

FISHER,  C.  J.  Only  two  questions  are 
raised  In  this  case: 

First.  Did  the  plaintiff,  appellee  here,  have 
such  an  interest  in  tbe  shlpm«it  as  woald 
allow  him  to  sue  fbr  damages  occurring  dur- 
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lug  transportation  T  There  to  evidence  whldi 
brings  tbli  question  within  role  of  T.  O.  B7< 
Co.  T.  Dorsey,  SO  Tex.  ClV.  App.  S77,  70  & 
W.  676. 

Secimd.  Oan  carrier  excuse  delay  In  trans- 
portation on  aecomit  of  shortage  tn  cars  and 
imprecedented  amonnt  of  business?  The 
sbipmnt  was  acc^ited  for  tranqtortatlon 
witboat  notice  to  the  dilpp»  of  these  facts ; 
conseqnAitlr  carrier  should  be  held  liable 
for  damages  on  account  of  unreasonable  de- 
lay. O..  C.  ft  S.  F.  Ry.  Hodge,  10  Tex. 
ClT.  App.  543.  SO  B.  W.  820;  I.  ft  O.  N.  B. 
R.  Co.  T.  Anderson,  21  8.  W.  091 ;  G.,  O.  ft 
S.  F.  Ry.  Co.  T.  McAulay,  26  8.  W.  475. 

Judgment  In  favor  of  plaintiff  affirmed. 


HORIART7  T.  STATB. 
(Supreme  Court  of  Tennessee.   Dec.  11*  1900.) 

1.  iRToxioATnro  Liquors  (i  50*)  —  Illeqax, 

Sales— Sales  bt  Fbaternal  Lodoe. 

A  bona  fide  sabordinate  lodge  of  a  fraternal 
benevolent  and  aodal  organization,  with  sabor- 
dinate lodges  oiranized  for  benevolent  and  social 
purposes,  which  maintains  a  building  for  the  con- 
venience and  comfort  of  tta  members,  with  the 
appurtenances  of  a  social  club,  and  which  fur- 
nishes to  its  members  refreshments,  including  in- 
toxicants, as  a  purely  incidental  matter,  is  not 
engaged  In  handling  liquor  within  the  revenue 
act  of  1007  (Acts  1007,  c.  541).  imposing  a  tax 
on  every  person,  sodal  club,  etc.,  selling  Intoxi- 
cating liguoni. 

JEd.  Note.— For  other  cases,  see  Intozlcatins 
Liquori;  Gent  Dig.  S  51 ;  Dee.  Dig;  {  50:*] 

2.  iRTOXICATINCt  LiQUOBS  (f  160*)  —  IlXEOAI. 

Sales— Sales  bt  Fbatebnal  Lodob— Lza- 

BiLiTT  or  Sbbvant. 

Where  a  bona  fide  snliordinate  lodge  of  a 
fTBtemal  boievolent  and  social  order  was  not 
guilty  of  bandliag  liquor  within  the  revenue  act 
of  1907  (Acts  1907,  c.  641),  where  it  furnished 
as  a  purely  incidental  matter  intoxicatlne  liq- 
uors to  its  mraabers,  its  serTBiit,  engaged  in  do- 
ing the  service  of  famishing  liquor  to  the  mem- 
bers, was  not  engaf^  in  seflinFi;  or  aiding  in  the 
sale  of  liquors,  tc  violation  of  Acts  1800,  c.  161. 

[EkL  Note.— For  other  cases,  see  Intoxicating 
I^uors.  Cent.  Dig.  H  187,  188;  De&  DlgTi 

8.  intoxxcatiho  liqitobs  *(s  146*)  —  illegal 

Sales— Sales  bt  Club, 

Where  a  club  was  organized  to  evade,  if 
possible,  under  the  forms  of  law.  the  statutes 
prohibiting  the  sale  of  intoxicating  liquor,  the 
club,  fumiahing  intoxicating  liquors  to  Its  mem- 
bers as  the  principal  purpose  or  one  of  the  chief 
objects  of  the  organization.,  violated  the  law. 

[EW.  Note.— For  other  cases,  see  Intoxicating 
Liquors,  Cent.  Dig.  |  150;  Dec.  Dig.  |  14&.*l 

Error  to  Criminal  Court,  Knox  (bounty ; 
T.  A.  R.  Nelson,  Judge. 

Dan  Morierty  was  convicted  of  selling  In- 
toxicating liquors  without  a  license,  and  he 
brings  error.  Rereraed. 

J.  K.  Oreen.  J.  W.  Culton.  S.  O.  Helskell, 
and  J.  C.  Harris,  for  plaintiff  Ih  errar.  Asst 
Atty.  Gen.  Faw,  for  the  State. 

BEARD.  0.  J.  The  plaintiff  In  error,  ni>- 
on  an  indictment  charing  him  with  unlaw- 


fully seUlng  Intoxlcatlnff  liquors  witboat  li- 
cense, was  convicted,  and  a  fine  of  $100  was 
assessed  against  bim,  and  It  was  adjodged 
Qiat,  In  addition,  he  be  confined  in  tlie  coun- 
ty wort:houBe  tm  six  montha 

The  facta  on '  which  this  conviction  was 
made  are,  1}riefly,  as  follows:  *nu  Benevolent 
ft  Protective  Order  of  Elks  of  the  United 
States  <tf  America  to  a  fraternal  benerolent 
and  social  organ]sati<m,  with  ftbont  1.100 
subordinate  lodges,  consisting  of  near  400.000 
membefs,  located  in  the  different  parts  of 
the  United  States.  One  of  these  lodges  to 
known  as  the  Knqxvllle  Lodgs  ot  Elks,  No. 
160^  Thto  lodge  to  incorporated  nnder  the 
laws  of  Tennessee^  with  Its  sitns  In  the  city 
of  KntoTllli^  In  tlito  state,  and  has  a  mem- 
bership of  several  hundred.  It  also  has  a 
large  building  In  the  city  of  Knozvllle^  fitted 
up  for  the  convenience  and  comfort  of  its 
membos,  and  having  all  the  apptutenances 
of  a  sodal  club.  Within  thto  building  and  a 
part  thefeof  to  a  small  romn  equipped  and 
used  as  a  buffet,  where  ihembers  of  the 
lodge,  and  no  one  else,  could  obtain  refresb- 
ments,  Indudlng  intoxicating  Uqnors.  AU 
the  supplies  used  in  thto  buffet  were  fur- 
nished by  and  were  the  ivopoty  of  the  lodge. 
The  trustees  of  the  lodge  employed  Uie  plain- 
tiff In  error  as  steward,  whose  duty  It 
walk  among  pttier  fUngs,  in  13m  operation  of 
thto  buffet  to  serve  ttie  members^  upon  the 
presentation  of  printed  diedcs,  flmetofore 
purchased  by  them  from  the  lodge,  intoxica- 
ting liquors.  These  checks  bad  stamped 
upon  ttkem:  **0ood  for  service  only,  and  not 
transfoable.''  Bach  of  these  checks  repre* 
sen  ted  the  price  of  one  drink,  and  this  price, 
fixed  by  tihe  lodges  was  the  equivalent  only 
of  the  cost  of  the  drink,  with  that  of  "^rv- 
ice"  added.  The  fumtablng  of  a  drink  to  one 
of  the  members  of  the  lodge  by  plaintiff  In 
error  In  exchange  tor  one  of  these  diedn  to 
the  basto  of  this  indictment  and  conviction. 

It  Is  proper  to  say  that  there  to  no  dalm 
on  tlito  record  that  thto  lodge  to  not  organ- 
ized under  ttie  statutft  as  a  bona  fide  <me  for 
social  and  benevolent  purpose^  or  that  its 
charter  obtained  as  a  doak  or  device  to 
serve  Its  IncorpOTators  and  members  in  the 
sale  and  purchase  of  intoxicants,  in  evatim 
of  the  tow  prohibiting  sndi  ssles  without 
license.  Upon  these  facts,  the  question  Is: 
Wss  the  plaintiff  in  error  guQty  of  the  of- 
fense charged? 

Within  the  last  few  years  many  cases  ct  a 
similar  character  to  the  present  have  reach* 
ed  a  number  ot  the  courts  ot  last  resort  to 
this  country,  snd  it  will  be  found  opcai  ex> 
amlnatlon  that  the  opinions  of  these  courts 
on  the  question  Involved  are  Irreconcltoble. 
Thus  It  has  been  held  In  one  dasa  of  these 
cases  that  a  bona  fide  social  dub,  wgantoed 
for  the  puriKJse  of  establishing  a  library  in 
connection  with  the  dubrooms  for  social  en- 
joyment, may  serve  Its  moubers  and  Uielr 
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tuTited  gnests  with  Intozlcatliw  Hqaon,  tbe 
members  only  paying  therefor,  the  money  bo 
received  being  nied  to  replenish  the  stock,  bat 
Insufficient  for  that  purpose,  without  being 
liable  to  pay  license  required  from  retail  liq- 
uor dealera  State  v.  Austin  Club,  89  Tex. 
20,  33  8.  W.  113,  30  Ia  B.  A.  500;  Piedmont 
Club  T.  Com.,  87       &4a  12  8.  E.  963. 

There  la  still  another  class  in  which  It 
has  been  h^d  that  the  dispensing  of  intoxi- 
cants to  its  members  by  a  bona  flde  sodat 
club,  where  the  liquors  are  held  in  common, 
is  not  a  sale  of  liquors  within  the  meaning 
of  the  license  laws.  State  ex  rel.  Belt  t. 
St.  Loola  Club.  125  Ma  S08,  28  S.  W.  604,  26 
Zi.  R.  A.  673 ;  State  ex  G(dumbla  Club 
V.  McMaster,  35a.ai,14S.E.290;28 
Am.  St  Rep.  826. 

In  Barden  v.  Montana  Club,  10  Mont  330, 
25  Pac.  1042,  11  Ia  R.  A.  593,  24  Am.  St 
Rep.  27.  It  was  held  that  a  sodal  club,  by 
reason  of  keying  a  bar  and  fumlsblng  liq- 
uor to  Its  membm  and  invited  guests,  where 
such  liquor  was  not  sold  for  a  profit,  and  the 
club  was  not  a  device  for  evading  the  laws 
as  to  the  sale  of  such  liquors,  was  not  sub- 
ject to  the  license  tax  Imposed  by  the  statute 
on  "all  persons  who  deal  In,  sell  or  dispose 
or*  intoxicating  liquors. 

On  the  other  hand,  there  are  a  number  of 
courts  of  high  character  holding,  as  did  the 
Supreme  Court  of  Illinois,  In  South  Shore 
Country  Clhb  v.  People,  228  111.  75,  81  N. 
E.  805.  12  L.  R.  A.  (N.  S.)  519.  119  Am.  St 
Rep.  417,  that  "an  incorporated  social  club, 
organized  In  good  faith  for  pleasure,  social 
recreation,  and  outdoor  sports,  with  a  limited 
mranbershlp,  a  clubhouse  elaborate  in  Its  ap- 
pointments, Including  library,  reading  room, 
card  and  billiard  rooms,  dining  room,  and 
restaurant,  with  outside  conveniences  for 
exercise  and  sport.  aM  a  place  where  In- 
toxicating liquors  were  dleiiensed  to  and  paid 
for  by  the  members,  without  profit."  was 
within  the  statute  requiring  a  license  "to 
conduct  a  dramshop.'*  In  line  with  that  case 
may  be  cited  Martin  State^  69  Ala.  84; 
State  T.  Nels,  108  N.  C  787,  13  S.  E.  225. 
12  Lu  R.  A.  412:  Army  ft  Navy  Club  v.  Dis- 
trict of  Columbia,  8  App.  D.  a  644;  Mohr- 
man  r.  State,  106  Ga.  700^  S2  8.  E.  148,  48 
Ij.  B.  A.  888.  70  Am.  Bt  Rep.  74.  A  full 
citation  of  cases  <m  this  subject,  with  an 
editorial  review  of  the  same,  show&g  the 
Tsrylng  views  of  the  different  courts,  will  be 
found  in  ttie  notes  to  the  Sooth  fonntry  Club 
Case,  supra,  reported  in  12  Uu.  A.  (N.  &■) 
619.  and  to  Barden  t.  Montana  Club,  supra, 
24  Am.  St  R^  Z7.  An  exanilnatl<Hi  of  the 
cases  will  show  that,  while  all  are  deter- 
mined wtth  regard  to  existing  statutes,  yet^ 
In  tboee  IutOItI^k  the  dlepoislng  of  Intaud- 
cante  tor  a  price  to  members  and  guests  In 
a  bona  fide  dub,  that  ttie  real  conflict  grows 
out  of  the  dllterent  views  entertained  tqr 
courts  as  to  what  constitutes  a  ^'sale,"  within 
statutes  requiring  payment  of  a  privilege  tax 
ffur  retailing  Intozlouita.  All  .the  authorities 


agree  in  holding  that  where  dubs  are  form- 
ed for  the  evident  purpose  of  evading  the 
liquor  laws,  such  course  will  not  be  toler^ 
ated;  so  it  is,  that  these  cases  cannot  be 
placed  on  one  side  or  the  other  in  a  con- 
troversy Involving  the  statutory  right  oC  a 
bona  fide  club  to  dispense  Intoxicants  for  a 
price  to  its  members. 

Mr.  Black,  In  his  recent  work  on  Intoxica- 
ting Liquors  (section  142,  p.  185),  after  a  re- 
view of  the  authorities,  sums  up  and  con- 
cludes as  follows:  "Upon  the  whole,  there- 
fore, notwithstanding  some  conflicting  rul- 
ings, the  rational  conclusion  Is  that  the  in- 
tent must  govern.  On  the  one  hand.  If  the 
object  of  the  organization  Is  merely  to  pro- 
vide the  members  wltti  a  convenient  method 
of  obtaining  a  drink  whenever  they  desire 
It  or  if  form  of  membership  is  no  more  than 
a  pretense,  so  that  any  person,  without  dis- 
crimination, can  procure  liquor  by  signing 
his  name  in  a  book,  or  buying  a  ticket  or  a 
chip,  thus  enabling  the  proprietor  to  con- 
duct an  Hllcit  traffic,  then  it  falls  within  the 
terms  of  the  law ;  but  on  the  other  hand.  If 
the  club  Is  organized  and  conducted  in  good 
faith,  with  a  limited  and  selected  member- 
ship, really  owning  its  property  In  common, 
and  formed  for  social,  literary,  artistic,  or 
other  purposes,  to  which  the  furnishing  of 
liquors  to  its  members  would  be  merely  in- 
cidental, tn  the  same  way  and  to  the  same 
extent  that  the  supplying  of  dinners  or  daily 
papers  might  be,  then  It  cannot  be  consid- 
ered as  within  the  purpose  or  the  letter  of 
the  law."  • 

Coming,  now,  to  our  own  dedslona,  the 
first  case  In  which  the  question  here  Involv- 
ed was  considered  is  that  of  Tennessee  Club 
V.  Dwyer.  11  Lea,  452,  47  Am.  Rep.  298.  The 
Tennessee  Olub,  of  Memphis,  was  a  soda) 
dub,  organized  under  Acts  1875,  c.  142,  | 
1.  subsecs.  3,  6,  and  maintained  a  library, 
gave  musical  entertainments,  afforded  meala 
for  Its  members,  and  kept  a  small  stock  of 
liquors  for  the  use  of  its  members,  who  paid 
for  each  drink  as  It  was  taken.  No  profit 
was  made  for  the  club  up<x)  the  liquor  so 
add,  but  the  stock  was  In  part  k^  up  by 
the  monthly  dues  of  members.  The  opinion 
in  the  case  shows  that  one  Dwyer,  as  derk 
of  the  county  court,  claiming  that  the  dub 
was  undw  <AIlgatlon  to  my  the  privily  tax 
required  by  section  4  of  diapl^r  149  of  the 
Acts  of  1881,  from  retail  liquor  dealers,  up- 
on a  rtfnsal  to  pay,  threatened  a  distress 
warrant  when  a  bill  was  filed  the  dub. 
setting  out  the  facts  hereinbefore  redted, 
and  askli^  that  be  be  enjoined  tnm  Issuing 
such  warrants,  or  "seeking  In  any  manner  to 
hold  complainant  accountable,  or  proceed 
against  It  as  a  r^ll  liquor  dealer."  Tbte 
Injunction  was  granted;  but  the  diancellOT. 
upon  motion  of  the  dtfnidant.  dismissed  the 
Ull  tor  want  of  equity  on  its  face,  and  the 
case  was  then  brought  by  the  Gomp)alnant  to 
tms  court 

nie.  dause  in  the  act  .of  1881,  rdattng  to 
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the  priTlIega  tax  required  of  retail  liquor 
flealoB,  and  under  which  the  county  court 
tietk  d^anded  the  tax  In  question,  was  aa 
follows:  "Where  they  do  business  at  any 
place  not  In  a  city  or  town,  or  In  a  dty  or 
town  of  one  thousand  Inhabitants,  or  lees, 
$100  per  annum ;  In  a  city  or  town  of  more 
than  one  thousand  Inhabitants  and  less  than 
five  tfaouBand,  $150  per  annum ;  In  a  dty,  or 
town,  of  eve  thonsand  Inhabitants  or  more, 
$^,  quarterly  or  semiannually  In  the  same 
proportion." 

In  the  conrse  of  the  opinion  ddWered  by 
Cooke,  it  Is  said:  "It  cannot  be  ocmtro- 
▼erted  but  that  the  complainant  would  hare 
a  right  to  purchase  and  keep  Ilquortf  at  its 
dubrooma  for  the  use  of  Its  members,  and  to 
^tribute  it  among  them  in  any  method  It 
might  deem  propee,  and  to  raise  funds  for 
the  purpose  of  r^enlahing  by  assignment 
upon  tiie  members,  and  the  mode  adopted,  m 
the  form  of  a  sale  alone  to  its  members  of 
such  a  quantity  for  so  mndi  mon^,  can  be 
nothing  more  than  a  mode  adopted  of  aa- 
sessing  each  monber  In  proportion  to  the 
amount  be  consumes,  and  cannot  be  distin- 
guished in  principle  from,  that  adopted  in 
<nie  of  tb^  cases  referred  to,  of  issuing 
checks  to  each  member  which  entitles  him  to 
80  much  liquor  •  •  •  according  to  the 
amount  of  money  he  contributes.  •  •  • 
Upon  the  whole  case,  as  made  by  the  bill, 
we  conclude  that  the  complainant  was  not  a 
retail  liquor  dealer  within  the  meaning  of 
the  statute,  that  It  was  not  Mqulred  to  pay 
said  tax  or  take  out  a  license  as  such,  and 
that  the  distress  warrant  was  wrongfully  Is- 
sued and  levied  upon  its  property.   •   •  *" 

It  Is  true  that  the  court  was  aided  In  com- 
ing to  tbe  conclusion  above  announce,  that 
It  was  not  the  purpose  of  the  Legislature  to 
embrace  clubs,  organized  and  conducted  as 
was  tbe  complainant,  as  retail  liquor  dealers, 
from  tbe  fact  that  the  statute  provided  that 
retail  liquor  dealers  should  be  taxed  "as  oth- 
er merchants."  and  graded  tbe  tax  "accord- 
ing to  tbe  population  of  the  town  or  city  in 
which  sucb  retail  traffic  Is  carried  on,"  the 
court  r^ardlng  this  as  Indicating  that  It  was 
only  "retailers  of  liquors  to  the  public"  who 
were  contemplated  by  tbe  act ;  yet  this  was 
not  the  real  ground  of  that  decision,  but 
rather  that  found  In  tbe  excerpt  set  out 
above. 

Tbe  next  case  arising  In  this  state  is  that 
of  Hermitage  Club  v.  Sbelton,  104  Tenn.  101. 
66  S.  W.  838,  which,  It  is  here  insisted,  over- 
ruled tbe  Dwyer  Case.  There  It  was  held 
that  the  Hermitage  Club,  upon  the  agreed 
statement  of  facts,  was  liable  to  pay  the 
privily  tax  imposed  on  liquor  dealers  by 
chapter  482  of  the  Acts  of  1899.  It  te  Insist- 
ed that  that  case  la  conclusive  authority  to 
sustain  tbe  conviction  In  the  present  case. 
It  is  true  that  the  dub  in  that  case,  as  in 
the  presoit,  was  a  txma  flde  social  dub,  or- 
ganixed  or  dtartared  noder  the  act  of 


and  that  the  tax  then  datmed.  the  legality  of 
which  was  sustained  by  this  court,  was  under 
an  act  similar  In  tenm  to  tbe  one  involved 
in  the  present  controversy.  The  act  of  1889, 
after  classifying  Hqoor  dealers  with  mer- 
chants and  fixing  the  amount  of  privilege 
tax  to  be  paid  by  them,  graduatiiie  it  ac- 
cording to  the  populatltHi  of  tbe  town,  taxing 
district,  or  city  in  whldi  th^  do  boriness. 
then  defined  such  dealer  to  be  "every  person, 
company,  or  firm,  selling  splrituons  liqnors, 
wines,  or  malt  Uquots,  be^  or  al^  or  intoxi- 
cating bitters,  or  any  medicated  or  adulter- 
ated cider,  or  any  social  dub  or  association, 
incorporated  or  otherwise,  which  handled 
audi  liquors  for  sale."  That  act  further 
provided  that  '*ttie  procuring  of  United  States 
revenue  license  by  wholesale  or  retail  Uqnor 
dealers  shall  be  taken  as  prima  fade  evi- 
dence that  the  parties  are  In  a  wholesale  or 
retail  liquor  business,  and  are  subject  to 
state  and  county  taxes,  unless  eMtabUshed  by 
proftf  that  they  are  not  so  engaged." 

The  revenue  act  of  1907  (Acts  1907,  &  541), 
vhldi  was  In  existence  at  the  time  of  the 
transaction  which  occurred  wtddi  forms  the 
basis  of  the  indictment  in  tbls  case^  was  sim- 
ilar in  temu  to  those  Just  quoted  from  tbe 
Act  of  1890;  The  distinction,  if  any,  b^^reen 
that  case  and  the  present,  la  not  to  be  found 
in  the  acts,  but  in  the  facts  presented  by  the 
records  In  the  two  cases.  In  that  it  was  con- 
ceded In  the  agreed  statement  of  facts  that 
the  Hermitage  Club  bad  taken  out  a  United 
States  revenue  license,  covering  the  period 
of  time  for  which  tbe  state  and  county  were 
demanding  a  privilege  tax.  In  tbe  present 
case  no  such  license  bad  been  secured.  The 
question  there  was  whether  the  Hermitage 
Club  had  succeeded  In  overcoming  the  prima 
facie  case  that  It  was  engaged  in  the  re- 
tail liquor  business  by  reason  of  having  se- 
cured United  States  revenue  license,  while 
In  tbe  present  no  such  question  arises.  While 
it  is  said  that  a  "social  dub"  was  in  tbe 
mind  of  tbe  Legislature  In  tbe  act  of  1899. 
yet  it  was  conceded  In  the  opinion  that  Ic 
was  not  Boch  a  club  organized  under  the  act 
of  1875  that  "per  se  is  subject  to  this  privi- 
lege tax,"  but  only  when  It  "bandies  liquors 
for  sale."  Tliis  Is  followed  by  this  question: 
"Having  liquors  on  hand,  dispensing  tbem  as 
It  does,  and  doing  this  under  cover  of  protec- 
tion of  a  United  States  revenue  license  as 
plaintiff  in  ^ror  established  1^  proof,  that 
in  doing  80  R  has  not  by  that  act  been  seU- 
Ing  them."  In  determining  whether  tbe  dub 
bad.  under  the  given  state  of  fact^  estab- 
llshed  by  proof  that  It  had  not  be«i  engaged 
In  selling  liquors,  it  was  said  aa  follows: 
"While  profit  is  not  essential  to  a  perfected 
sale,  yet.  If  it  was,  it  is  apparoit  in  this 
case  that  profit  la  earned  in  the  handling  of 
Ita  liquors.  It  is  true  that  this  profit  does 
not  go  to  the  memt>er8.  and  undw  Its  cfaar> 
ter  could  not  do  so.  But  it  does  *co  Into  s 
gesmal  tan&t  and  that  fund  Is  aot  osad  alms 


Digitized  by 


Google 


to  repIenlBli  that  which  lias  been  consumed, 
l)ut  In  defraying  the  general  expenses  of  the 
club.'  •  •  •  But,  In  addition,  not  only  Is 
liquor  dispensed  to  members,  but  also  to 
^ests  as  they  may  require.  The  same  meth- 
ods are  pursued  In  both  casee,  and  the  pro- 
ceeds, including  the  equivalent  for  the  out; 
lay,  *whateTer  of  profit  was  made'  by  these 
Bales  of  liquor,  went  back  Into  the  general 
fund.  So  It  was  upon  these  admitted  facta 
that  it  was  held  the  club  had  failed  to  estab- 
lish proof  that  it  was  not  within  the  terms  of 
the  act  In  question." 

Prom  what  has  been  said,  the  leading  and 
controlling  facts  upon  which  that  case  went 
off  are  so  dissimilar  from  those  in  the  pres- 
ent case  that  we  do  not  regard  it  as  a  con- 
trolling authority.  Not  only  is  this  record 
withoat  suggestion  that  there  was  a  profit 
made  In  the  disposing  of  the  liquors  in  this 
Elks'  Lodge,  which  was  carried  Into  a  "gen- 
eral fund"  to  be  used  as  might  be  In  defray- 
ing the  expenses  of  the  club;  but  the  fact 
is  that  no  profit  was  made,  the  price  charg- 
ed for  the  liquor  served  being  the  simple 
eqnlralent  of  Its  price  and  the  cost  of  serv- 
ing the  same  to  the  members.  Further, 
while  in  the  Hermitage  £lnb  liquor  was  serv- 
ed to  members  and  Invited  guests,  who  stood 
on  the  same  ground  and  were  served  alike 
in  the  dispensing  of  intoxicants  and  pay- 
ment for  the  same,  in  the  Elks'  Lodge  these 
intoxicants  were  served  alone  to  the  mem- 
bers of  the  lodgfc  In  addition,  in  the  one 
case,  &s  has  already  been  said,  the  Her- 
mitage Club  had  conceded  Its  liability  as  a 
retail  4fquor  dealer  by  taking  out  a  United 
States  revenue  license;  in  the  present  case 
no  such  thing  was  done. 

In  the  course  of  the  opinion  in  that  case 
It  was  said :  "But  it  is  Insisted  that  the  case 
of  Tennessee  Club  v.  Dwyer,  11  Lea,  462  [47 
Am.  Rep.  2QS],  had  adjudicated  this  question, 
and  upon  similar  facts  to  these  in  the  pres- 
ent record  has  determined  that  a  social  club, 
such  aa  la  the  plalntifT  in  error,  ts  not  In 
the  sense  of  the  law  a  liquor  dealer.  The 
reasoning  and  authority  of  that  case  are 
fully  recognized  by  tlie  court;  but  we  do 
not  think  its  conclusions  controlling  In  the 
present"  Following  this  statement,  the 
court  marked  the  difference  between  the  two 
cases,  niere,  Instead  of  overruling  the  ear- 
lier case,  it  is  said  that  it  Is  recognized  and 
approved. 

With  the  single  exception  that  the  act  of 
1899  and  the  act  of  1907  embraced  by  name 
a  ^'social  club,"  and  where  engaged  "In 
handling  Intoxicating  liquors  for  sale,**  re- 
quiring it  in  such  case  to  pay  a  retail  liq- 
uor dealer's  license,  this  case  Is  as  distinct 
In  Its  facts  from  that  as  was  the  Hermitage 
Glilb  Case  from  that  of  Tennessee  Club  v, 
Dwyer.  We  think  the  latter  of  these  caaos 
can  be  a^iealed  to  as  authority  by  the  plain- 
tiff in  error. 


We  are  satisfied  from  the  uncontroverted 
facts  in  tlie  record  that  the  Knoxvllle  Lodge 
of  Elks,  like  the  present  lodge,  Is  a  bona 
fide  association,  organized  for  social,  frater- 
nal, and  benevolent  purposes,  and  that  the 
furnishing  of  refreshments,  Inclusive  of  in- 
toxicants, to  Its  members,  is  purely  Inci- 
dental, and  that  the  lodge  was  not  engaged 
In  the  "handling  of  liquor  for  sale,"  within 
the  sense  of  the  revenue  act  of  1907.  From 
this  it  follows,  of  necessity,  that  the  plain- 
tiff In  error,  who  was  simply  Its  erft)Ioy6 
and  doing  its  service,  was  not  guilty  of  the 
misdemeanor  of  either  "selling  or  aiding  in 
the  sale"  of  "Intoxicating  liquors,"  created 
by  section  1  of  chapter  161  of  the  Acts  of 
1899. 

It  may  be  proper  to  observe,  in  conclusion, 
that  it  Is  a  matter  of  common  knowledge,  of 
which  we  may  take  judicial  notice,  that  since 
the  legislative  enactment  of  the  various  stat- 
utes, extending  from  time  to  time  the  terri- 
torial scope  within  which  Intoxicating  liq- 
uors cannot  be  legally  sold,  clubs  have 
sprung  up  In  great  numbers  In  different  lo- 
calities, and  obtained  charters,  whose  ap- 
parent purpose  is  to  evade.  If  possible,  un- 
der the  forma  of  law,  the  effect  of  these  stat- 
utes. It  is  hardly  necessary  to  say  that  such 
h  club  can  find  no  warrant  for  Its  existence 
in  the  present  holdli^.  Whenever,  In  any 
case,  the  legality  of  Its  action  In  this  r^rd 
is  chall^ed  by  the  state,  it  will  be  the  duty 
of  the  court  to  scrutinize  doaely,  in-order  to 
see  that  no  such  device  is  attended  with  sac^ 
cess.  In  every  case,  when  the  serving  of 
liquor  to  members,  or  otiiers,  is  the  principal 
purpose,  or  one  of  the  chief  objects,  of  such 
an  organization,  and  not  a  mere  incident,  or 
when  it  Is  sold  for  a  profit,  this  being  car- 
ried Into  a  general  fund  for  meeting  the  ex- 
penses, or  Into  a  special  fund  for  the  pay- 
ment of  salaries,  or  for  distribution  among 
its  members,  or  otherwise,  the  disguise 
should  and  will  be  uncovered,  and  the  club 
and  Its  members  made  amenable  to  the  law. 

The  Judgment  of  the  trial  court  Is  re- 
versed. 


BOWMAN  V.  J.  H.  TRAINOR  CO. 
(Supreme  Court  of  ArkanBas,    Jan.  24,  1910.) 

1.  COBPOBATIOff S  Jl  387*)— POWEB  TO  HOLD 

Real  Estate— Who  Mat  Quebtioit. 

Under  Kirby's  Di^.  f  831,  providing  that 
corporations  may  acquife  and  bold  such  land 
as  shall  be  necessary  for  the  parposes  of  the 
corporations,  etc.,  the  Inquiry  whether  any  par- 
ticular real  estafce  held  by  a  corporatioa  la  nec- 
essary for  its  bnslnen  is  a  matter  between  the 
state  and  the  corporation,  and  is  not  subject  to 
investigation  in  a  suit  to  quiet  title. 

[Ed.  Note. — For  other  casee,  see  Corporations, 
Cent  Dig.  >§  1648-1553 ;  Dec  Dig.  |  38T.»] 

2.  Cobpobatiotts  (|  387*)  —  Gouvbtances — 
Right  to  Attack. 

A  purchaser,  with  constructive  notice  by 
the  record  <rf  a  prior  conveyance  to  a  corpo- 
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ntioQ,  whteh  bad  changed  fts  corporate  name, 
and  which  subsequent  to  the  conreyance  to  the 
purchaser  became  finauciaUy  embarraBsed,  and 
sold  all  of  its  property  to  a  trastee,  who  agreed 
to  pay  all  its  debta,  cannot  Impeach  the  con- 
veyance by  the  corporation  to  the  trustee,  and 
his  conveyance  to  anotlier  corporationt  tboosh 
through  liudvertenoe  the  land  waa  not  conveyed 
by  deed. 

[Ed.  Note^^For  oUier  eaaes,  Ma  Cozporatknu, 
Dec.  Dig.  I  887.*] 

Appeal  from  Prairie  Chancery  Oour^  John 
M.  Elliott,  Chancdlor. 

Suit  by  the  J.  H.  Tralnor  Oompany  against 
W.  P.  Bowman  and  another.  In  which  G.  O. 
Wood  was  made  a  party  pending  the  suit 
From  a  decree  for  plalntlir.  defendant  W.  P. 
Bowman  appeals.  '  Affirmed. 

3.  H.  Harrod  and  J.  O.  ft  C.  B.  Tbweatt,  for 
appellant  Wiley  &  Clayton,  for  appellee; 

BATTLE,  J.  On  the  18fh  day  of  October, 
1906,  the  J.  H.  Tralnor  Company  filed  a  comr 
plaint  in  the  Prairie  chancery  court  against 
W.  P.  Bowman  and  the  Little  Bock  Vehicle 
&  Implemoit  Company,  alleging  that  plaintiff 
was  the  owner  of  on^  undivided  half  of  a 
certain  tmct  <jt  land,  deraignlng  tltl^ 
through  mesne  conveyances,  ttom  the  United 
States. 

It  then  flileged  that  the  one-half  of  the 
land  was  sold  on  the  8tb  of  June,  1008,  for 
taxes  of  1902,  and  purchased  by  Bank  of 
Or&nd  Prairie,  which  assigned  its  certificate 
of  purchase  to  the  defendant,  W.  P.  Bow- 
man, who  received  a  deed  on  the  9th  day  of 
June,  1905,  and  that  the  tax  sale  was  void. 

Prayer  of  complaint  was  tliat  the  plain- 
tlCF's  title  be  quieted,  and  Bowman's  tax  deed 
be  canceled. 

The  defendant  Bowman  answered,  and  de- 
nied that  plalntlfT  acquired  title  to  one-half 
of  the  tract  of  land,  or  Is  the  owner  thereof, 
and  claimed  title  to  the  same  by  his  tax 
deed  and  deed  executed  to  him  by  Mrs. 
SlolUe  Roper,  and  asked  that  Us  title  be 
quieted. 

The  defendant  Little  Rock  Vehicle  A  Imple- 
ment Company  and  Q'.  O.  Wood,  who  was 
made  a  defendant  during  the  i>endency  of  the 
suit,  answered,  alleging  that  the  Little  Rock 
yehicle  ft  Implement  Company  was  a  cor- 
poration, and  that,  after  it  bought  the  land 
in  controT««y,  it  changed  its  name  to  Wood 
Carriage  Company,  and  that  In  January, 
1005,  the  Wood  Carriage  Company  went  oat 
of  business,  and  transferred  all  of  its  assets 
to  the  plaintiff,  and  that  the  d^esidant  Q.  O. 
Wood  was  its  last  president  They  dlsdaim- 
ed  all  Interest  in  the  land,  and  Joined  In 
the  prayer  of  the  ccHupIalnt. 

Upon  final  hearing  the  court  ordered,  ad> 
judged,  and  decreed  that  the  equitable  title 
to  the  land  in  controversy  is  in  the  plaintiff, 
and  that  the  legal  title  U  in  the  Little  Rock 
Vehicle  ft  Implement  Company,  aqd  tbat  it 
be  divested  out  of  such  company  and  vested 


and  quieted  in  plaintiff;  and  that  the  tax 
sale  <a  the  land  on  the  8th  of  June^  1903,  for 
the  taxes  of  1902,  and  the  deed  made  in  por^ 
suance  thereof  to  W.  P.  Bowman,  be  set 
aside  and  iuA^  for  naught,  and  as  a  cloud 
upon  the  plaiutUTs  title,  and  that  plaintiff's 
title  be  quieted  as  against  all  the  parties  to 
this  suit  From  this  decree  Bowman  ap- 
pealed. 

Appellant  says  he  "makes  no  point  on  the 
decree  of  the  court  holding  that  the  tax  sale 
was  irr^lar,"  and  further  says :  "Our  con- 
tention is  that  the  Tralnor  Company  is  In 
no  position  to  come  Into  a  court  of  equity  and 
attack  anything  relating  to  the  title  of  the 
land  in  this  case,  and  the  only  point  we  de- 
sire to  discuss  on  this  appeal  Is  that  plaintiff 
has  wholly  failed  to  show  any  equitable  title 
to  the  land  in  controversy.  Not  having 
shown  an  equitable  title,  it  of  course  cannot 
maintain  a  complaint  to  cancel  a  dood  or  to 
quiet  its  titie." 

It  is  clearly  alleged  in  effect  in  the  com- 
plaint, and  not  denied  in  the  answer,  that  the 
little  Rock  Vehicle  ft  Implement  Company 
la  a  corporaticm.  But  appellant  says  It  la  not 
shown  that  It  bad  the  right  to  acquire  the 
land  in  controversy,  ^at  the  statutes  of  this 
state  provide  that  corporatlona,  by  their  coi^ 
porate  name,  shall  "have  power  to  acquire 
and  hold  sucb  lands,  tenements  and  heredita- 
ments and  such  property  of  every  kind  as 
shall  be  necessary  for  the  purposes  of  such 
corporations;  and  such  other  lands,  ten^ 
ments  and  hereditaments  as  shall  be*  taken 
in  payment  of  or  as  security  for  debts  due 
such  corporations,  and  to  manage  and  dispose 
of  the  same  at  pleasure."  Klrby's  Dig.  {  851. 
"The  Inquiry  whether  any  particular  real 
property  is  necessary  for  that  bualuees  is  a 
matter  betwe^  the  state  and  the  corpora- 
tion, which  does  not  concern  third  pariles." 
That  is  a  matter  which  Is  not  subject  to  in- 
vestigation, and  cannot  be  called  in  question 
In  this  suit  Cowell  v.  Springs  Co..  100  U.  S. 
55.  60,  61,  25  Ll  Ed.  647 :  Cook,  Corporations 
(6th  EdO  I  694. 

Botb  parties  trace  title  to  Moltie  Boper. 
On  the  4tb  day  <^  March,  1899.  she  conv^ed 
the  land  in  controversy  to  D.  M.  Llvesay. 
This  deed  was  filed  for  record  on  the  2lst  day 
of  September,  1906.  On  the  2l8t  day  of  Oc- 
tober, 1902.  Uvesay  and  wife  conveyed  the 
same  to  the  Little  BodE  Vehicle  ft  Implem«it 
Company,  and  their  deed  was  recorded  on  the 
31st  day  of  October,  1902.  On  the  astli  day 
of  Septembw,  190^  she  oonv^ed  to  tlie  de- 
fendant W.  P.  Bowman,  and  he  had  constmc- 
tive  notice,  by  record,  of  the  title  ot  the  Little- 
BoA  Vehicle  ft  Implement  Company  to  the 
land  at  tbe  time  she  conveyed  to  him. 

The  name  of  the  Little  Bocik  Tehlde  ft  Imr 
plemoit  Company  was  changed  at  a  meeting 
ot  its  stof&holderfl,  on  the  8d  day  of  Fetwn- 
ary,  1908,  by  a  resolution,  to  Woods  Carriage 
Oompany.   This  appears  on  the  minutes  or 
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record  of  the  compaiv*  WbeCher  flie  tmAtb- 
tlon  wu  ftdt^ited  in  craf ormlty  to  tbe  itatnto 
in  Bndi  cuM  made  ud  iffortded  li  Imma- 
terial ;  the  corporation  was  not  dianged. 

Tbe  corporation  became  embarraaaed  finan- 
-clally.  Its  record  abowa  its  atockbold- 
era.  In  panraance  to  a  notice  ^vea  to  them 
met  on  January  B,  1905,  and  authorized  Its 
board  of  directors  to  aell  all  Its  property  of 
«rei7  descriptl<m  to  any  prason  or  corpora- 
tion who  can  and  wlU  take  Its  prop»t7  and 
pay  its  debts,  or  otherwise  satisfy  Its  credit- 
ors, and  hold  it  harmless  against  Its  debts, 
and  to  report  such  sale  to  them  <Btodcholders) 
at  a  snbseqnent  meeting  for  ratification.  Its 
record  further  tibows  that  its  board  of  dl< 
rectors.  In  pursuance  of  notice  to  all  of  them, 
met  on  tbe  9tlr  day  of  March,  1905,  and  sold 
all  of  Its  property  to  J.  H.  nnlnor,  tmstoe, 
In  conslderatlrat  of  satisfaction  by  him  of  all 
its  Indebtedness  and  the  holding  of  It  harm- 
less by  him  against  all  daims,  and  that  tbe 
BtodEbolders,  upon  notice  to  each  of  Vum, 
met  on  ttie  9th  day  of  Hardi,  190S.  and  by 
unanimous  rote  ratified  the  sale  made  the 
board  ot  directors.  All  the  property  was  sold 
and  transferred  to  J.  H.  Tratnor,  trustee, 
and  he  took  possession  of  it,  and  sold  and 
transferred  it  to  3.  H.  Tralnor  Gompany,  a 
cMpOTstlon  organized  under  the  laws  Ar- 
kanraa.  The  clalma  i^lnst  the  Woods  Car- 
riage CouQmny  and  its  creditors  were  satis- 
fled.  But  through  inndvertence  the  land  in 
controTersy  was  not  conv^ed  by  deed.  The 
plaintiff,  J.  H.  Tralnor  Company,  however, 
acquired  the  equitable  title  to  the  propoly. 
To  these  transactions  Bowman  was  a  stran- 
ger,  and  he  cannot  Impeadi  them.  CostSe  v. 
Lewis.  78  N.  T.  181,  185.  They  do  not  af- 
fect him. 

Decree  affirmed. 


HERWIN,  Oerfc  of  CoiiDty  Court,  et  al.  T. 
FUSSELL  et  al. 

(Supreme  Court  of  Ai^ansas.    Jan.  17,  1910.) 

1.  CoNBTrrtmoNAL  Law  (8  26*)— "Conotito- 
Tios"— Natubb  of  CoNsnruTroiT. 

The  CoDBtitntlon  la  tbe  paramount  law  to 
which  all  other  lawa  must  yield,  and  la  tbe 
meaaore  of  tbe  rights  and  powera  of  the  leglala- 
tiTe  department. 

[Ed.  Note.— For  other  cases,  see  Constitution- 
al Law,  Cent.  Dig.  5  80;  Dec.  Dig.  5  26.* 

For  other  definitions,  see  Words  and  Phrases, 
TOl.  2,  pp.  1462-1464 ;  vol.  8,  p.  7613.] 

2.  EltEOTIOKB  (S  38*}— ESSKNTIAU  Of  VAUD- 

ITT— Tim. 

The  time  of  holding  an  election  is  one  of 
its  essential  Ingredients, 

tBd.  Note.— For  other  cases,  see  Bleetioni. 
Cent.  Dig.  I  27;  Dec  Dig.  f  38.»] 

8.  CoHBTrnmoHAL  Law  (|  85*)— ConsTsuo- 
Tioir  or  CoKBTrnmoii— DnacTOET  Fsovi- 
Btoira. 

Few  of  Uie  piorlaiona  Id  a  state  Constlto- 
tion  should  he  construed  as  directory,  as  they 


are  the  eniesdms  of  ttie  htehcst  will  ot  tin 

people,  and  should  be  followed. 

[EJd.  Note.— For  other  cases,  see  Oonstitntioa- 
al  Lav,  Cent  Dig.  I  84^ ;  Dec  Dig.  i  85.*] 

4.  HlOHWATS  (I  122*)  ~  Taxks  Sfbcial 
Blection— Yaliditt  OT  Statctb. 

Oinist.  Amend.  5,  providing  that  a  coan^ 
road  tax  may  be  levied  in  a  county  if  a  major- 
ity of  the  qualified  votera  have  voted  therefor 
at  the  general  election  for  state  and  county  offi* 
cere  preceding  such  levy  at  each  election,  is 
mandatory  ss  to  the  time  of  holding  the  elec- 
tion, and  Laws  1909,  p.  246,  authorising  a  spe- 
cial electicn  to  vote  upon  the  question  of  road 
tax  in  a  county.  Is  invalid. 

[Ed.  Note.— For  other  cases,  see  Highways, 
Dec  Dig.  S  122.*] 

6.  Taxation  (S  608*)— Collection  or  Ille- 
gal Tax— iHJUHonoN. 

Udder  0»nst  art  16,  I  13,  providing  that 
any  citixen  may  sue  in  benalf  of  himself  and 
others  interested  to  protect  the  inhabitants 
against  enforcement  of  any  Illegal  exactions 
whatever,  and  Kirby^  Dig.  f  8w60,  providing 
that  injonedons  and  restraining  orders  may  be 
granted  in  all  actions  of  lU^al  or  unauthorized 
taxes  by  local  tribunals  or  officers,  a  citizen  and 
taxpayer  may  enjoin  the  collection  of  an  lUegal 
or  nnanthonzed  tax. 

[Ed.  Note.— For  other  cases,  see  Taxation, 
Gent  Dig.  Sf  1230-1241 ;  Dec  Dig.  |  608.*] 


Appeal  from  St  Francis  Chancery  Court; 
Edward  D.  Bobertson,  Chancellor. 

Actl(m  by  James  Fassell  and  others  against 
T.  C  Herwin  and  others.  Decree  for  plain- 
tUte»  and  defendanto  apiwal.  Affirmed. 

Hal  Zi.  Norwood,  At^.  Qen.,  fbr  anpellants. 
Walter  Gorman,  tsa  appellees. 

FRAUBNTHAI^  J.  The  plaintiff  below. 
James  Fuasell,  on  behalf  of  hlmadf  and  all 
the  owners  of  pn^Mrty  In  8t  Francis  county, 
iDstltnted  tills  nit  in  tbe  chancery  court  of 
that  county  afalnst  T.  OL  Merwln,  clerk  of 
the  comity  cour^  and  W.  BL  WlUlama,  aber- 
Iff  and  ex  oOxAo  colleetor  of  said  comity, 
•seUiv  to  enjoin  the  extonston  on  the  tax 
hooks  and  the  collecthm  of  a  cotaln  tax, 
called  tbe  '*road  tax."  of  three  mills  levied 
on  the  propoly  In  said  county  for  the  year 
of  1909.  In  his  cmnplaint  he  alleged:  That 
he  was  tiie  owner  of  real  and  personal  prop- 
erty In  said  county  ^uhject  to  taxation,  and 
that  be  bron^t  tbe  suit  In  behalf  of  himself 
and  all  owners  of  property  subject  to  taxa- 
tion In  said  county.  That  tbe  qualified  doct- 
ors ot  St  Francis  comity  failed  to  vote  for 
a  public  road  tax  In  said  county  at  the  gen- 
eral election  for  state  and  coun^  officers 
next  preceding  the  first  Monday  in  OctobO', 
190ft  "That  the  Le^slatnre  of  1909  passed 
an  act  which  was  miproved  March  28^  1909, 
and  entltied  'An  act  to  provide  for  special 
tiectltms  hi  Mlsslss^l  and  St  Francis  conn- 
ties  for  levying  a  tax  for  road  puiposss,' 
n^ch  said  act  after  naming  the  tiilrd  Mon- 
day In  May,  1909;  as  the  time  for  holdli^ 
said  special  electl<m,  and  prescribing  the 
manner  in  which  said  election  dionld  be  held, 
proceeds  as  follows :  'See.  tk  That  If  a  ma- 
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(Alt 


Jortty  of  the  votes  cast  In  satd  election  shall 
be  for  road  tax,  that  the  quonim  eonrt  for 
said  counties,  at  their  regular  annual  meet- 
ing, In  the  month  of  Octob«',  1909,  shall  fix 
the  rate  as  by  law  provided,  and  shall  levy 
same  on  and  against  all  real  and  personal 
property  In  the  counties  made  subject  to  tax- 
ation by  law,  for  the  year  1910,  and  the 
clert:8  of  said  counties  shall  extend  the  taxes 
thus  levied  by  said  quorum  courts,  against 
all  said  property  on  the  tax  books  of  said 
counties  for  the  year  1910.  and  the  sheriffs 
and  collectors  of  said  counties  shall  collect 
the  taxes  so  levied  and  extended,  the  same 
as  any  other  taxes  levied  and  coUected  for 
said  counties.'  That  the  quorum  court  of  St 
Francis  county  at  Its  r^lar  annual  meeting 
held  In  said  county  on  the  first  Monday  In 
October  (October  4),  1909,  acting  under  the 
supposed  authority  conferred  by  said  special 
act  of  the  Legislature,  made  and  caused  to 
be  entered  of  record  an  order  purport- 
ing to  levy  a  road  and  bridge  fund  tax  of 
three  mills  on  each  dollar  of  real  and  per- 
sonal property  In  St  Francis  county,  as  shown 
by  the  assessment  of  said  property  for  the 
year  1909,  a  certified  copy  of  which  said 
order  Is  hereto  attached  as  a  part  of  this 
complaint,  and  marked  'Exhibit  A/  l^at 
the  defendant  T.  C.  ^erwln,  clerk,  as  afore- 
said. Is  now  engaged  In  making  up  the  tax 
books  for  the  year  1909  for  said  county  of 
St  Francis,  and  extending  thereon  the  said 
road  and  bridge  fund  tax  of  three  mills  on 
each  dbllar  of  the  value  of  all  real  and  per* 
sonal  property  In  said  county,  as  shown  by 
the  assessment  rolls  for  1909.  That  the  de- 
fendant W.  E.  Williams,  sheriff  and  ex  officio 
collector  of  taxes  for  said  county  as  afore- 
said. If  not  previously  enjoined  by  this  court, 
win  on  the  first  Monday  In  January,  1910, 
proceed  to  collect  from  all  the  owners  of 
property  In  said  county  the  total  amount  of 
taxes  extended  against  said  property,  Includ- 
ing the  said  tax  of  three  mills  for  road  and 
bridge  fund,  and,  if  the  plaintiff  and  other 
owners  of  said  property  should  refuse  to  pay 
said  taxes  as  extended  against  said  property, 
the  said  collector  will  sell  the  same  for  the 
payment  thereof,  thereby  clouding  the  title 
to  said  property  and  giving  rise  to  a  multi- 
plicity of  law  suite." 

The  defendants  filed  a  demurrer  to  the 
complaint  and  then  an  answer.  .  In  their  an- 
swer they  admitted  the  allegations  of  the 
complaint  Th^  allied  that  at  the  tq}ecla] 
election  held  In  May,  1909,  In  said  county, 
800  votes  were  cast  for  road  tax  and  44  votes 
against  road  tax,  and  that  the  authority  un- 
dtr  which  said  road  tax  was  levied  by  the 
quorum  court  of  said  county  was  competent 
and  lawful.  They  further  allied  that  there 
was  no  equity  in  the  complaint,  and  that 
plaintiff  bad  no  right  to  maintain  the  ac- 
tion. The  chancery  court  sustained  a  demur- 
rer to  this  answer ;  and,  the  defendants  hav- 
ing refused  to  plead  further,  a  decree  was 
entered  enjoining  said  ^erlfl  and  ex  officio 


collector  from  collecting  the  said  tax  of  thnt 
mills  for  road  and  bridge  fund  so  levied  cc 
the  property  In  St  Fran<^  county  tar  tiic 
year  of  1909.  From  that  decree  the  drfoA 
ants  prosecute  this  appeal 

The  only  authority  by  which  the  axmi? 
court  of  St  Francis  connty  could  lery  i 
road  tax  must  be  derived  from  the  Coosdtih 
tlon  of  the  state.  The  ConstltntloD  foovidei: 
"The  county  courts  of  the  state  in  their 
spectlve  counties,  together  with  a  majwtty 
of  the  justices  of  the  i>eace  of  such  connij. 
In  addition  to  the  amount  of  county  tu  i:- 
lowed  to  be  levied,  shall  have  the  power  w 
levy  not  exceeding  three  mills  on  the  doUi: 
on  all  taxable  property  of  their  reflpectire 
counties,  which  shall  be  known  as  the  cm- 
ty  road  tax,  and  when  colWcted,  shall  bt 
used  In  the  respective  counties  for  the  pn^ 
pose  of  making  and  repairing  public  rotds 
and  bridges  of  the  respective  counties,  iihl 
for  no  other  purpose,  and  shall  be  collected 
In  United  States  currency  or  county  war- 
rants I^ally  drawn  on  such  road  tax  foci 
If  a  majority  of  the  qualified  electon  c'. 
such  county  shall  have  voted  public  r»l 
tax  at  the  goieral  election  for  state  acd 
county  officers  preceding  such  levy  at  each 
election."  Const  1874,  Amend.  5.  Itlstiiv 
matic,  undCT  our  form  of  government  th&: 
the  Conatltutlon  Is  the  paramount  law  to 
which  all  other  laws  must  yield,  and  tlut 
It  Is  obligatory  on  all  departments  and  tbe 
citizens.  It  Is  the  measure  of  the  rights  ud 
powers  of  the  legislative  department;  aoi 
an  act  passed  by  that  body  which  contn- 
venes  any  express  mandatory  pro  virion  of 
the  Constitution  is  invalid.  It  Is  provided  bf 
the  Constitution  that  the  county  conrt  riuil 
have  the  power  to  levy  a  road  tax  *V  a  mt- 
jorlty  of  the  qualified  electors  of  suchantntj 
shall  have  voted  public  road  tax  at  the  geo- 
eral  election  for  state  and  county  officers  pre- 
ceding such  levy  at  each  election."  By  this 
provision  the  Constitution  has  fixed  the  con- 
ditions which  must  be  compiled  with  before 
a  valid  levy  of  this  road  tax  can  be  made- 
It  must  be  first  voted  by  the  electors  tihl 
the  time  of  holding  that  election  is  fixed  by 
the  Constitution.  It  Is  said  by  Mr.  HcCru? 
In  his  work  on  Elections  that  **ft  most  l« 
conceded  by  all  that  time  and  place  are  tta 
substance  of  every  election,"  and  that  K 
of  course,  essential  to  the  validity  of  ao  ^ 
tlon  that  It  be  held  at  the  Ume  and  la  tbe 
place  provided  by  law."  McCrary  on  £Im> 
tlons,  §S  176,  153.  The  authority  to  bold  » 
election  at  one  time  will  not  wamnt  an 
election  at  another  time,  and  an  election  be^ 
at  a  time  not  fixed  by  the  law  itself  wIH 
void.  In  his  work  on  Constltntlonal  limlb- 
tlons  Mr.  Cooley  says:  "Where  the  time  fffl 
[riace  of  an  election  are  inrescribed  li' 
every  voter  has  a  rl^t  to  take  notice  of  tbf 
law  and  to  deposit  his  ballot  at  the  ttane  tnd 
place  appointed."  Cooley  on  Gonstltntiou' 
Limitations,  909.  The  time  of  holdlqc  u 
election  Is  therefore  one  of  Its  essatitl  In- 
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erediaitflv  and  tbe  prorlsiMt  designating  socli 
time  cannot  be  deemed  to  be  dlrectot?  mere- 
ly. It  la  a  mandatory  reqnlremait  and  Is  ex- 
cIoslTe.  in  10  Am.  &  Bug.  Ency.  Lav,  681. 
it  la  Bald:  "If  the  Constttotion  of  a  state 
flxoft  the  time  tot  holding  an  dection,  the 
I^slatnre  cannot  wfthont  constltatfamal  au- 
thority make  any  change  In  the  tlm&"  In 
Falne  (m  BOectlons,  {  306,>it  Is  said  that  the 
de8lgnatl<m  In  a  state  GonsUtotlon  of  the 
"annul  town  nmetbv"  as  the  tlifie  for  the 
election  of  JosUces  of  the  peace  Is  eqnlTalmt 
to  a  pnAlbitlon  agalnat  electing  them  at  any 
other  time.  In  the  case  of  Stete  r.  Johnson. 
20  Ark.  281,  It  is  said:  "Where  the  Consti- 
tution dedgnates  to  expren  and  explicit 
terms  the  precise  time  when  a  fundamental 
act  shall  be  done  and  is  uttwly  silent  as  to 
the  pertwmance  at  any  othw  time.  It  cannot 
be  dooe  at  any  other  time."  Few  of  tbe  pn>- 
Tiriona  in  a  atato  Constltutlott  Should  be  con- 
stdwed  directory.  They  are  the  expresstons 
of  the  highest  will  of  the  people,  and  should 
be  foUowed.  Smith  Askew»  48  Ark.  82.  2 
S.  W.  840;  8  Cyc.  762. 

The  Ctmstltutlon  has  prescribed  that  tbe 
electlfm  at  wblch  the  electors  Shan  vote  on 
the  question  of  a  road  tax  shall  be  held  at 
the  general  election  for  state  and  county  offi- 
cers. It  may  hare  been  thought  that  at  an 
election  held  at  tiiat  time  a  larger  vote  would 
be  cast  and  a  better  and  more  extended  ex- 
pression of  the  doctors  would  be  obtained. 
The  case  at  bar  is  an  Ulostratitm  of  the  fact 
that  ordinarily  at  the  general  election  held 
for  state  and  county  officers  a  larger  number 
of  votes  Is  cast  than  at  a  special  election. 
In  this  ease  there  were  caat  at  the  general 
election  htid  for  steto  and  county  oS&ceT$  In 
S^tember,  1908,  more  than  2.000  votes,  while 
at  the  fecial  election  in  May,  J009,  only  844 
votes  were  cast.  But,  whatewr  the  reason 
may  have  bem,  the  Constitution  has  in  ex- 
press terms  dteignato^  the  time  of  holding 
this  election.  Ttils  provision  of  tbe  Constltn- 
tion  Is  therefore  mandatory,  and  must  be 
followed.  Tbe  act  of  the  General  Assembly 
approved  Mardi  26, 1900.  which  authorized  a 
special  election  to  be  held  In  May,  1009,  in 
SL  Francis  county  for  the  purpose  of  voting 
upon  the  question  of  "road  tax"  (Act  1009, 
p.  246),  contravened  this  provision  of  the 
Constltntion,  and  Is  therefore  Invalid.  The 
majority  of  the  electtnrs  of  St  Frands  coun- 
ty did  not  vote  a  public  road  tax  at  the  gen- 
eral election  for  state  and  connty  officers  pre- 
ceding the  levy  of  that  tax  made  1^  the 
county  court  of  that  county  In  October,  1909. 
That  tax  so  levied  by  the  county  court  was 
unauthorised,  and  it  wu  thoefore  Illegal 
and  void.  Worth  en  County  Glerfc  v.  Badgett. 
32  Ark.  406 ;  Cairo  ft  Fulton  R  Co.  v.  Parks, 
32  Ark.  181;  HodgUn  v.  Fry.  Collector,  33 
Ark.  716;  Cole,  Sheriff  and  Collector,  v. 
Blackwell,  88  Ark.  271. 

It  is  ui^ced  by  counsel  tm  defendante  that 


the  plaintiff  was  not  entitled  to  the  equitable 
remedy  of  injunction,  because  by  virtue  of 
section  6896  of  Klrby's  Digest  he  had  i  right 
to  appear  before  the  county  court  and  object 
to  the  levy  of  any  specific  tax  for  lU^allty, 
and  through  that  procedure  he  had  a  full 
and  adequate  remedy.  But  by  section  13, 
art  16,  Const  1874.  It  Is  provided:  "Any 
ciUaen  of  any  coun^,  city  <x  town  may  In- 
stitute suit  In  behslf  of  himself  and  all  oth- 
ers Interested  to  protect  the  inhabltante 
thereof  against  the  enforcement  of  any  11- 
legsl  exactiuia  whatevw."  And  by  section 
3966  of  Klrby's  Digest  it  Is  provided  that  in- 
Junctlcms  and  restralnliv  orders  may  be 
granted  In  all  eases  of  Illegal  or  unauthoris- 
ed taxes  and  assessmente  by  county,  city,  or 
other  local  tribunals  or  officers.  And  under 
these  proTisions  ot  tbe  Constitution  and  the 
statute  a  cltlsoi  and  taxpayer  has  the  r^bt 
to  obtain  ftom  a  court  of  equity  an  injunction 
against  the  collection  of  an  Hl^l  or  unau- 
thorised tax.  Vaughan  v.  Bowie.  80  Ark. 
278;  Brodle  v.  McCabe^  S3  Ark.  680;  Cole, 
Collector,  v.  Blackwell,  38 'Ark.  271;  St 
Loula  Southwestern  B.  Co.  v.  Eavanaugfa.  78 
Ark.  468.  96  S.  W.  409;  Uttle  Bock  v.  Bar- 
ton, 83  Ark.  441 ;  Dreyfas  v.  Boon^  88  Ark. 
363.  114  a  w.  Tia 

The  decree  of  the  St  Ftancis-  chancwy 
court  is  affirmed. 


CtTDLIN-McOURDT  CONST.  CO.  et  aL  v. 

VULCAN  IRON  WORKS. 
(Supreme  Gonrt  of  Arkansas.    Jan.  24,  1910.) 

1.  Rkplbvik  (J  82*)— QxcEBSXVK  Damages. 

Plaintiff,  on  May  4,  1907,  leased  a  steam 
ihovel  to  defendant's  subcontractor  for  three 
months,  under  a  contract  by  which  it  was  to 
belong  to  the  sabcontractor  if  he  made  certain 
payments  within  the  fliree  months,  which  be 
failed  to  do,  whereupon,  upon  October  15,  1907, 
plahitiff  Boed  to  recover  the  property,  and  de> 
imdant  gave  bond  to  retain  posaesaion,  and  it 
WSls  not  snrrendered  to  plaintiff  until  Febru- 
ary 1,  1908.  when  plaintiff  recovered  jud^ent 
for  tbe  shovel  and  %lJasO  damases,  $wO  being 
awarded  by  the  verdict  (or  damages  to  the 
shovel  while  detained  and  f 1,250  as  rental  value. 
The  evidence  warranted  a  finding-  of  damage  to 
the  riiovel  to  the  extent  of  SI.OOO  and  that 
the  rental  valoe  was  $15  a  day.  Beld,  that 
the  verdict  was  not  excessive. 

[Dd.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  I  801 ;  Dec  Dig.  {  82.*] 

2.  Sales  ({  468*)— Conditiomai,  Sales— Time 
TnxE  Passes. 

Where  a  steam  shovel  was  leased  tor  three 
months  for  a  certain  sum,  part  payable  in  cash 
and  the  remainder  In  three  monthly  install- 
ments, and  the  lease  provided  that  on  payment 
of  a  certain  snm  wltbln  10  days  after  the  ex- 
piratlm  of  the  lease,  and  all  bills  tor  repairs, 
etc..  ^e  lessor  would  convey  It  to  tbe  lessee, 
tbe  absolute  title  to  tbe  shovel  would  not  pass 
to  the  latter  until  he  performed  all  the  condi- 
tions. * 

aKd.  Note.- For  other  cases,  see  Sales,  Cent 
f.  i  1355 ;  Dec.  Dig.  |  468.*] 


•For  othfr  casis  sm  sams  tople  and  section  NUUBBR  la  Ose.  *  Am.  DigiL  1*07  to  data,  *  Rworter  Isdexes 
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8.  Sales  (|  473*)— CoiTDinonAi.  Saus— Bona 
Fide  Pdbohaseh— Bighis. 

When  «  iteam  rtiovel  was  leased  to  an- 
other under  a  contract  to  sell  and  transfer  at 
the  expiration  of  the  lease  if  the  lessee  per- 
formed certain  conditions,  a  subseqaent  pnr- 
chaser  for  value  without  notice  of  the  conditions 
attached  to  the  sale  acquired  no  greater  rights 
than  the  conditional  vendee  had  tmder  his  con* 
tract 

[Ed.  Note.— For  other  cases,  see  Sales,  Omt. 
Dig.  f  1389;  Dec  Dig.  f  ^1^.*] 

4.  Appeai.  and  Grbos  1066*)— Hasicuss 
Ebrob— ExcLtisioN  or  Evzdencb. 

In  replevin  for  a  steam  shovel  whldi  plain- 
tiff leased  to  defendant's  Bubcontiactor,  the  ex- 
clusion of  evidence  of  defendant's  contract  with 
the  Bubc<»tractor  for  the  nse  of  the  ahovel  jcoold 
not  prejudice  defendant,  where  the  subcontractor 
had  fbrfeited  his  jight  to  use  the  shovel  under 
his  contract  with  pudntlS  when  defendant  con- 
tracted with  him  for  its  use. 

IE&  Kote.— For  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  U  4187-419S;  Dec.  Dig. 
1  1066.*] 

5.  Sales  <i  480*)— GoMDmoRAL  Sales— Bni- 

EDIES  OF  SEXXEB  AOAiniT  TBIED  PKUOHS 

— E  videhcb—Ibbdeb. 

In  replevin  -for  a  steam  shovel  leased  by 
plaintiff  to  defendant's  subcontractor  for  three 
months  under  an  agreement  to  transfer  it  if 
certain  couditlons  were  performed,  where  the 
only  issues  were  the  subcontractors  forfeiture 
of  the  right  of  possession  hj  noncompliance  with 
his  contract  with  plaintiff,  and  defendant's  non- 
liability by  reason  of  Its  contract  with  another 
by  which  the  latter  was  to  be  liable  for  the 
rental  va1u«  of  ^e  shoVel  after  the  suit  was 
commenced,  evidence  that  plaintiff's  attorney 
agreed  with  defendant  for  the  return  of  the 
shovel  as  soon  as  defendant  completed  the  work 
it  was  doing  with  it,  anOiority  to  make  such 
agreement  not  being  shown  was  not  adndssihle, 
not  bearing  on  any  Issue. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  H  1444,  1445;  Dec.  Dig.  f  480.*] 

6.  Attobnet  and  Cueut  (|  101*)— AOTHOBrrr 

OV  AtTOBNET— COHPBOHIBE. 

Plaintiff's  attorney  has  no  authority  to 
compromise  with  defendant's  attorney  or  re- 
lease defendant  from  liahility  or  shift  his  iia- 
bUity  by  contracting  with'  another  to  assume 

fEd.  Note. — For  other  cases  see  Attorney  and 
Client,  CtaA.  Dig.  H  200,  210}  D«!^  Dig.  1 
lOL*] 

Appeal  from  (HrcQit  Conr^  Wlilte  County ; 
,  Hance  N.  Hntton,  Jn^. 

Action  br  the  Tnlcan  Iron  Works  against 
the  GuUin-McCtardy  Conatmction  Company. 
From  a  Judgment  for  idalntur,  defendants 
appeal.  Affirmed. 

Rachels  &  Johnston  and  Rose,  Hemingway, 
CanCrell  &  Longfaborongb,  for  appellants.  S. 
Bnindldge,  Jr.,  and  H.  Me^,  for  appellee. 


McCULXiOCH.  0.  J.  TblB  Is  an  action  In- 
stituted by  the  Vulcan  Iron  Works  of  To- 
ledo, Ohio,  against  appellant  ColUn-McCurdy 
ConBtmctl(Hi  Company  to  recover  possession 
«f  a  Bteam  BbOT^  and  damages  for  Its  de- 
tention. In  the  construction  of  the  lUssourl 
A  North  AAansas  Ballroad  throng  this 


state.  Burke  &  Joseph  were  contractors  and 
apiwllant  was  a  subcontractor  under  ttaeo. 
J.  H.  Whalen  was  a  subcontractor  under  tp- 
pellant,  and  procured  the  steam  shovel  from 
appellee  to  nse  In  removing  dirt  and  rock 
In  the  construction  of  the  railroad.  The 
contract  between  appellee  and  Wbalen  ceo- 
cenilDg  the  steam  Bbovel  was  in  tbe  fonn  or 
a  lease,  dated  May  4,  1907,  and  artlpulatei 
that  appellee  leased  the  shovel  to  Wbalen  ix 
a  term  of  tiiree  months  from  tbe  date  of  d<r 
livery  for  tbe  sum  of  16,000,  of  which 
was  paid  in  cash  and  tbe  balance  was  pay- 
able in  three  monthly  installments^  and  thaL 
on  payment  of  tbe  additional  snm  of  $1'' 
wltbln  10  days  after  the  expiration  of  Hit 
lease  and  all  bills  for  repairs  and  «tra  ram 
ordered,  appellee  would  convey  to  talm  tbe 
abeoiote  title  to  the  shoveL  Tbe  effect  of 
the  contract  was  a  lease  of  tbe  shovel 
appellee  to  Wbal«i  on  condition  that  tl^ 
latter  pay  the  amounts  named  witliln  a  qjer- 
fied  time.  Under  this  contract,  no  title  cogM 
pass  to  Whalen  before  tbe  perfomunce  by 
him  of  the  specified  conditions.  Hie  c>^> 
tract  between  Wbalen  and  appelant  rr> 
vlded  that,  In  the  event  the  former  sbooJj 
fail  to  complete  tbe  work  wbidi  he  c«£- 
tracted  to  60,  thea  arodlant  could  use  tte 
Bbovel  In  completing  the  woric.  Whalen  fail- 
ed to  make  the  payments  stipulated  in  bis 
contract  with  appellee  for  tbe  sbovel, 
failed  to  fully  perform  bis  contract  with 
appellant,  and  on  October  15,  1907,  ^pdhe 
instituted  this  action  against  appellant  n 
recover  tbe  shovel  which  was  tb«i  in 
lant's  possession.  An  order  of  deliver  wss 
Issued  at  tbe  conunaicement  of  the  actko 
and  served  on  appellant,  and  the  latter  tiect- 
ed  to  retain  possession  and  gave  bond  in  a> 
cordance  with  the  stetute  to  perform  tbe 
Judgment  of  The  court  in  fbe  actlcm.  Ap- 
pellant filed  Its  snswer,  stating  that  It  laid 
no  claim  to  the  sbord  except  the  right  xo 
nse  the  same  under  Its  contract  with  Wbalen. 
and  that  it  bad  taken  possession  by  replevin 
against  Whalen  for  the  purpose  of  com- 
pleting the  work  q)ecifled  in  the  Wbalei  con- 
tract; that  since  It  took  possession  tn^a 
Whalen  the  principal  contractors,  Burte  & 
Joseph,  "took  absolute  control  by  ftorce  0; 
said  steam  shovel,  and  have  erer  since  con- 
ttnuonsiy  used  and  operated  same  Indepeinlr 
ently  and  against  the  will  and  wishes  of  the 
defendant"  It  is  farther  allied  In  ttie  as- 
Bwer  that  since  appellant  took  poascsskai  of 
the  shovel  a  contract  bad  beoi  oitwed  into 
between  appellee  and  Burke  &  Joseph  ^5 
which  the  latter  were  to  become  reqKmslb'f 
for  the  rental  value  of  the  sbov^  Then 
was  a  trial  before  a  Jury  and  a  Terdict  vss 
returned  In  favor  of  app^ee  for  the  re- 
covery of  the  Bbovel  and  $1,650  damages. 
wbicb  was  divided  In  tiie  verdict  u  $4C>i> 
tor  damages  to  the  Bbovel  and  $1,250  reon: 


«For  stbw  oasss  sss  same  Ux^  and  ssotlon  2ICHBER  la  Deo.  ft  Am.  Dim.  IMZ  to  datsi,  *  Rspoetar  IniaiM 
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value  durlnc  det^tion.  Judgment  waa  ren- 
dered ftccordiiii^,  and  an  appeal  waa  taken 
to  thla  court 

The  evidence  adduced  by  aKMllee  waa  auf- 
flcient  to  establish  injury  to  the  shovel  to 
the  extent  of  $1,000,  and  that  the  rental 
Talue  was  |1S  per  day;  so  the  amount  of 
the  verdict  was  not  excessive.  The  evidence 
-tras  sufficient  to  establish  the  allegations 
that  Whalen  had  failed  to  perform  the  terms 
of  the  lease  contract  with  appellee  and  for> 
felted  his  right  to  posse^ilon  of  the  shovel, 
and  that  appellee  was  entitled  to  possession. 
The  reservation  of  title  In  the  form  of  a 
lease  contract  was  valid,  and  no  title  passed 
to  the  vendee  until  the  conditions  of  the 
<>ontract  were  performed.  A  subsequent  pur- 
chaser, even  for  value  and  without  notice  of 
the  reservation,  could  acquire  no  greater 
rights  than  the  conditional  vendee  bad  under 
the  contract  Trlplett  v.  Mansur-Tebbetts 
Imp.  Co..  68  Ark.  230.  67  S.  W.  261,  82  Am. 
St.  Rep.  284,  and  cases  cited.  The  ruling 
of  the  court  In  refusing  to  allow  appellant 
to  Introduce  in  evidence  Its  contract  with 
^'halen  for  the  use  of  the  shovel  was  not 
prejudicial,  as  the  Jury  found  upon  sufficient 
evidence  that  Whalen  bad  forfeited  his  right 
to  possession  under  his  contract  with  ap- 
pellee. 

Error  of  the  court  Is  assigned  in  the  ex- 
clusion of  testimony  offered  by  appellant  to 
the  effect  that  one  of  appellee's  attorneys  in 
the  case,  Mr.  Denmau,  of  Toledo,  Ohio,  had 
entered  into  an  agreement  with  appellant  for 
the  return  of  the  shovel  as  soon  as  It  com- 
pleted Its  work,  and  had  employed  a  man 
to  take  charge  of  the  shovel  as  soon  as  It  was 
through  with  It  The  offered  testimony  was 
not  directed  to  the  Issues  involved  In  the 
case,  and  for  that  reason  was  properly  ex- 
cluded. The  only  Issue  aside  from  the  ques- 
tion of  Whalen's  forfeiture  by  falling  to  per- 
form the  conditions  of  the  contract  was  up- 
on the  allegation  of  appellant's  answer  that 
appellee  had  entered  into  a  contract  with 
Burke  &  Joseph  for  the  latter  to  become 
liable  for  the  rental  value  of  the  sbovd  after 
the  commencement  of  the  suit  No  testi- 
mony was  offered  directed  to  this  Issue,  and 
certainly  it  cannot  be  said  that  the  excluded 
testiuKmy  tended  to  sustain  Ihe  allegation. 
Thoe  waa  no  testlmoi^  offered  to  show  that 
I>eDnian  had  any  authority  to  act  for  ap- 
pellee farther  than  to  prosecute  the  suit  as 
an  attorney,  and  it  was  not  within  the 
■cope  of  his  authority  as  attorney  to  com- 
pxxnnlse  with  appellant  or  to  release  the 
latter  from  liability  or  to  shift  that  UablUty 
by  making  a  new  contract  with  another  to 
assume  It  Pickett  v.  Mendtants*  Nat  Bank 
of  Memphis,  S2  Ark.  346 ;  Moore  v.  Murrell* 
66  Ark.  375,  19  S.  W.  973. 

No  error  Is  found  in  the  record,  and  the 
judgment  Is  affirmed. 


HOLBROOE  V.  NESLT. 
(Snpreme  Conrt  of  AAansas.    Jan.  %  1910.) 

1.  BSFXXVIir  <|  8*)— O^XTLI  TO  SUPPOBT  AC- 
TION. 

Plaintiff  must  recover  la  replevin  on  ths 
strengtii  of  his  own  title. 

[Ed.  Note.— For  other  casea,  see  Replevin, 
Cent  Dig.  |  &5 ;  Dec  Dig.  I  8.*} 

2.  RXPLEVJH  (I  88*)  — ACTTON— JUBT  QUES- 
TION— OWNBBSHIP  or  FBOPXBTT. 

In  replevin  for  a  mare,  evidence  held  to 
make  It  a  Jar;  question  whether  plaintiff  had 
title  to  the  mare  and  a  right  to  recover  it,  so 
Chat  it  was  error  to  direct  a  verdict  for  him. 

[Ed.  Note.— For  other  caaes,  see  Replevin,  De& 
Dig.  S  88.*1 

Appeal  from  Circuit  Ck)urt  Conway  Coun- 
ty; J.  Hugh  Basham,  Judjre. 

Action  by  S.  S.  Neely  against  J.  F.  Hol- 
brook.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.  Reversed  and  remanded  for 
new  trial. 

Sellers  &  Sellers,  for  appellant  T.  O.  Mal- 
loy  and  June  P.  Wooten,  for  appellee. 

HART,  J.  This  a  suit  In  replevin  begun 
in  the  Justice  conrt  by  S.  &  Neely  agabist 
J.  F.  Holbrook  to  recover  tbe  possession  of  a 
black  mare.  Judgment  was  raidwsd  in  favor 
of  the  plaintiff,  and  tbe  defendant  appealed 
to  the  clrenlt  conrt  From  a  Judgment  rmi- 
dered  against  him  In  the  circuit  court,  the 
def^dant  lias  duly  prosecuted  an  appeal  to 
this  court  The  only  Question  raised  by  the 
appeal  is:  Did  the  court  err  in  directing  a 
verdict  for  tbe  plaintiff? 

On  tbe  28d  day  of  July,  1906,  O.  F.  GUbert 
executed  bis  note  payable  on  or  before  Octo- 
ber 1.  1906.  to  J.  O.  Duncan  for  «S0  for  the 
pnrcduue  price  of  one  white  mare.  The  title 
to  the  mare  was  retained  until  tUe  note  should 
be  paid.  The  note  also  contained  the  follow- 
ing Indorsement:  "Lien  note,  Dec.  10,  1900. 
Tra^iBferred  to  S.  8.  Neely.  His  property." 
Neely  says  that  he  paid  the  purchase  price  of 
the  mare,  and  that  tbe  above-described  note 
which  be  calla  a  mortgage  was  transferred  to 
him.  Gilbert  at  the  time  was  staying  atNeely'a 
house,  and  knew  at  the  transfer  of  tin  note. 
He  was  an  insurance  agent  traveling  most  of 
the  time,  and  Neely  gave  him  permission  to 
trade  the  mare.  Gilbert  exchanged  the  white 
mare  for  a  blac^  mare,  and  on  the  24tli  day 
of  December,  1906,  he  turned  her  aver  to 
Neely,  who  changed  the  word  "white"  to 
"black"  in  the  above-described  note.  Neely 
kept  her  In  his  possession  tmtll  Gilbert  start- 
ed on  his  next  trip  two  or  three  weeks  later. 
While  in  Conway  county,  he  became  ill  and 
died  about  the  1st  of  February.  1907.  Dr. 
J.  F.  HoIbnxdE  took  possession  of  the  mare  on 
his  account  for  medical  servtcea  to  Gilbert  in 
his  last  Illness.  Neely  beard  of  that  fact 
and  sent  his  son  to  demand  possession  of  her. 
which  was  refused.  On  tbe  11th  day  of  Feb- 
ruary, 1907,  be  wrote  to  Dr.  Holbrook,  In 


•For  otliar  owM  ■••  Mm*  topto  and  McUon  NUMBER  In  Dm.  ft  Am.  Dlgi.  1907  to  date,  *  Reportar  Indmtw. 
124  8.W.-63 


Digitized  by 


Google 


1026 


124  SOUTHWESTERN  RBPOBTBB. 


CAik. 


wbicb  he  Bald  In  part:  Tour  letter  of  recent 
tlKte  received  addressed  to  S.  B.  Neely.  I 
wish  to  say  that  I  have  a  lien  on  the  mare 
you  have  In  your  possession,  which  I  enclose 
a  copy."  Inclosed  with  the  letter  was  a  copy 
of  the  note  of  Gilbert  to  Duncan  and  the 
Indorsement  thereon  above  referred  to,  ex- 
cept that  the  word  "black"  was  substituted 
for  "white"  In  the  description  of  the  mare. 
Gilbert  stayed  at  Xeely's  house  except  when 
be  was  traveling  on  his  Insurance  business. 
Neely  said  he  seemed  like  a  father  to  him, 
and  said  that  he  lent  him  the  horse  on  the 
last  trip.  The  above  was  substantially  the 
testimony  of  Neely,  and  was  all  the  evidence 
adduced  at  the  trial,  except  that  Holbrook 
testified  that  he  was  the  defendant  and  knew 
Gilbert  In  his  lifetime.  Neely  was  cross-ex- 
amined at  length,  and  made  evasive  and  con- 
tradictory statements  as  to  his  title  and  aub- 
sequent  possession. 

It  is  now  Insisted  by  his  counsel  that  this 
was  due  to  his  Ignorance,  and. to  the  fact 
that  he  did  not  understand  the  questions  pro- 
pounded to  him,  and  that  no  fact  or  circum- 
stance was  developed  that  In  any  wise  affect- 
ed his  credibility.  We  cannot  agree  with  that 
contention.  The  plaintiff  must  recover  on  the 
strength  of  his  own  title.  It  will  be  remem- 
bered that  he  was  his  own  witness,  and  that 
no  other  evidence  was  adduced  in  his  behalf. 
He  claimed  at  the  trial  that  he  gave  Gilbert 
permission  to  trade  the  white  mare  for  the 
black  one,  and  that  Gilbert  turned  over  to 
him  the  black  mare  on  December  24,  1906. 
In  payment  of  the  note  for  the  purchase 
money  of  the  white  mare,  which  had  been 
transferred  to  him  on  December  10, 1906.  On 
February  11,  1907,  he  wrote  to  defendant,  as- 
serting that  he  had  a  lien  on  the  mare.  His 
counsel  Insist  that  he  called  it  a  lien  because 
he  did  not  understand  the  difference  between 
having  a  lien  on  the  mare  for  the  unpaid  pur- 
chase money,  and  retaining  title  In  the  mare 
until  the  purchase  price  was  paid.  But, 
when  he  was  questioned  about  this  letter  on 
cross-examination,  he  said;  "Q.  If  yon  sent 
this  (referring  to  the  letter)  for  the  purpose 
of  showing  Dr.  Holbrook  what  claim  you  had, 
then  this  was  the  claim  and  all  of  the  claim? 
A.  No,  sir;  she  (referring  to  the  mare)  had 
been  turned  over  to  me.  Q.  Why  did  yon 
not  give  him  a  truthful  statement  In  this 
rather  than  send  bim  a  letter  that  would 
mislead  him?  A.  I  Just  overlooked  it  and 
my  brother-in-law  prepared  this."  His  an- 
swers to  these  Interrogatories  tend  to  show 
that  he  understood  at  the  time  be  was  testify- 
ing the  difference  between  having  a  lien  on 
the  mare  and  having  the  title  to  her.  Hence 
the  Jury  might  have  inferred  that  he  under- 
stood the  difference  when  he  wrote  the  let- 
ter, and  from  the  letter  might  have  found  that 
he  did  not  have  title  to  the  mare;  for,  under 
these  circumstances,  it  cannot  be  said  that  no 
Inferences  unfavorable  to  plalntlfTs  testimony 


might  hare  been  drawn  by  the  Jury,  and  un- 
der the  rule  announced  In  Sklllem  t.  Baker. 
82  Ark.  86,  100  8.  W.  764,  118  Am.  St.  Rep. 
S2,  end  Merchants'  Fire  Insurance  Go.  v.  Mc- 
Adams,  88  Ark.  550,  115  S.  W.  175,  the  cause 
should  have  been  submitted  to  the  Jury. 

For  the  error  In  directing  a  verdict  for  the 
plaintiff,  the  Judgment  Is  reversed,  and  the 
cauae  remanded  for  a  new  trlaL 


DALE  et  aL  t.  W.  H.  BLAND  &  CO.  et  sL 
(Supreme  Court  of  Arkansas.    Jan.  24,  1910.) 

1.  Judgment  (gg  2M,  336*)— Vacation— Na- 

TDBE  OF  REUEDY. 

remedy  to  vacate  or  modify  a  judg- 
ment for  fraud  or  mistake  in  Its  procurement  is 
by  proceeding  at  law  under  Kirtiv's  Dig.  H 
S224.  4431,  In  the  court  Id  which  it  was  ren- 
dered. 

iEd.  Note. — For  other  cases,  see  Judgment, 
Cent  Dig.  H  579;  614,  664,  724 ;  Dee.  Dig.  K 

294,  336.5] 

2.  Judgment  (f  407*)— Equitabui;  Relief— 
Natubb  or  Reicedt. 

A  complaint  to  enjoin  the  collection  o(  a 
judgment  is  demurrable,  anless  It  shows  that 
the  plaintiff  baa  no  adequate  remedy  at  law 
either  by  appeal,  certiorari,  or  application  to 
the  court  which  rendered  the  judgment. 

[Ed.  Note.— For  other  cases,  see  Ju^pment, 
Cent.  Dig.  H  768-774;  Dea  Dig.  1  40T.»] 

Hart,  J.,  dissenting. 

Appeal  from  Prairie  Cbanceiy  Gonrt;  Jno. 
M.  Elliott,  Chancdlor. 

Action  by  W.  H.  Bland  &  Co.  and  another 
against  Ida  R.  Dale  and  another.  From  a 
decree  for  plaintiffs,  defendants  appeal.  Re- 
versed. 

The  appellee  alleges  that  Ida  R.  Dale  ob- 
tained judgment  for  $25  against  one  Jas.  P. 
Barrett  in  the  justice  of  the  peace  court  of 
Prairie  county,  and  had  garnishment  Issued 
against  W.  H.  Bland  &  Co.;  that  Barrett  fil- 
ed a  schedule,  claiming  as  exempt  all  indebt- 
edness due  him  from  Bland  &  Co;  tiiat  same 
was  allowed  and  supersedeas  issued;  that 
Dale  then  filed  certTfled  copy  of  that  Judg- 
ment with  a  justice  of  the  peace  In  Pulaski 
county;  that  both  members  of  the  firm  of 
Bland  &  Co.  were  residents  of  Prairie  coun- 
ty, and  In  business  there;  that  W.  H.  Bland, 
a  member  of  said  firm,  was  served  with  sum- 
mons as  garnishee,  issued  by  said  Justice  of 
the  peace  in  Pulaski  county,  white  he  was 
in  that  county  temporarily  and  for  medical 
attention;  that  Judgment  was  rendered  In 
said  suit  against  W.  H.  Bland  &  Co.  for  $S3.- 
44;  that  said  summons  and  said  Judgment 
were  obtained  through  the  fraudulent  rep- 
resentations of  Dale  and  her  agent  to  the 
Justice  of  the  peace  as  to  the  amount  of  the 
Judgment  and  costs  adjudged  by  the  justice 
in  Prairie  county,  and  as  to  the  residence  of 
W.  H.  Bland;  that  after  judgment  was  ob- 
tained In  said  suit  in  Pulaski  county  Dale 
sent  to  Bland  &  Co.  a  statement  showing 
that  said  Judgment  amounted  to  $08.45,  and 
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asking  for  that  amonnt  In  fall  settlement, 
and  that  Bland  &  Co.  sent  to  said  Ida  B. 
Dale  their  check  for  that  amount,  and  In- 
dorsed across  the  face  of  It,  "Settlement  In 
fnll  of  claim  debt  and  coBt  of  yon  against 
J.  P.  Barrett";  that  said  check  was  accept- 
ed and  collected,  and  that  Dale  then  waited 
until  more  than  30  days  had  elapsed  since 
the  date  of  said  Judgment  In  the  justice 
court  of  Pulaekl  county,  and  then  filed  a 
transcript  of  said  judgment  In  the  circuit 
court  of  Pulaski  county  and  had  execution 
Issued  and  sent  to  Prairie  county  to  be  lev- 
ied on  the  property  of  Bland  &  Co.;  that  said 
execution  showed  the  payment  of  the  968.46, 
but  allowed  It  as  a  credit  and  not  In  full 
settlement,  and  showed  a  balance  due  of 
914.99  and  more  costs.  The  complaint  pray- 
ed that  the  temporary  restraining  order  be 
made  perpetual. 

The  demurrer  was  as  fellows: 

"First  That  the  court  has  no  jurisdiction 
of  the  subject  of  this  action. 

"Second.  Tliat  the  court  has  no  Jurisdic- 
tion because  the  amount  InTotved  Is  too 
small  for  the  court  to  grant  relief  prayed. 

"Third.  That  the  plaintiff  has  a  full,  com- 
plete, adequate  remedy  at  law. 

"Fourth.  That  the  plaintiff  does  not  state 
facts  snfflclent  to  constltnte  a  cause  of  ac- 
tion In  equity." 

The  demurrer  was  ov^ruled.  Ai>pe11ant 
refused  to  plead  further.  The  court  entered 
a  decree  restraining  the  sheriff  from  proceed- 
ing under  the  execution,  and  appellant  Dale 
from  collecting  the  balance  claimed  by  her 
to  be  due  on  the  judgment,  Apptilanta  seek 
by  tlilB  api>eal  to  rererse  the  detrea 

W.  T.  Tucker,  for  appellants.  J.  G.  ft  O. 
B.  Thweatt,  for  appellees. 

WOOD.  J.  (after  stating  the  facts  as 
aboTe).  The  appellees  do  not  allege,  nor  do 
the  facts  stated  In  the  complaint  show,  that 
they  did  not  have  a  complete  and  adequate 
remedy  at  law.  As  was  said  by  us  In  Wood 
V.  Stewart,  81  Ark.  51,  98  S.  W.  716:  "Ap- 
pellee's remedy  to  vacate  or  modify  the  judg- 
ment for  fraud  or  mistake  In  Its  procure- 
ment Is  complete  at  law  by  proceeding  In- 
stituted for  that  purpose  in  the  court  In 
■which  It  was  .rendered.  EIrby's  Dig.  ii 
3224,  4431;  Knight  v.  Cresswell,  82  Ark.  331 
[101  S.  W.  764, 118  Am.  St  Rep.  74];  Hunton 
v.  Euper,  63  Ark.  323  [38  a  W.  517] ;  Drlggs' 
Bank  v.  Norwood,  49  Ark.  186  [4  8.  W.  448, 
4  Am.  St  Rep.  80].  Unless  appellee  shows 
that  he  has  not  a  full  and  adequate  remedy 
at  law,  'either  by  appeal,  certiorari,  applica- 
tion to  the  court  Itself  which  rendered  the 
Judgment  or  in  any  other  legal  and  adegnate 
manner,'  It  Is  not  entitled  to  relief  by  in- 
junction.'* Wlngfield  V.  McLure  et  al.,  48 
Arfc.  510^  8  8.  W.  439.  See,  also,  Sbaol  et 
al.     Daprey,  48  Ark.  381,  8  8.  W.  866. 


The  appellee  having  a  comidete  and  ade- 
quate remedy  at  law  for  the  relief  It  seeks, 
tbe  court  erred  In  not  sustaining  the  demur- 
rer. 

The  judgment  1b  therefore  reversed,  and 
the  cause  Is  dismissed. 

HART,  3^  dtssoitB. 


THARP  V.  BARNETPT. 
(Sapreme  Court  of  Arkansas.    Jan.  24.  1910.) 

1.  GouBTS  (i  202*)— -Appellate  Jubudioxioit 
— AppEix  raoM  Pbobate  Codbt. 

Under  Kirfoy's  I^.  |  1348^  authorizlDg  an 
appeal  to  the  drcnlt  court  from  a  judgment  of 
the  probate  court  by  the  party  asgrieTed  filing 
an  affidavit  and  prayer  for  appeal,  and  requir- 
ing that  on  the  filing  of  the  affidavit  the  court 
shall  order  an  appeal,  the  filing  of  the  affidavit 
and  prajrer  for  appeal  are  prerequisites  to  the 
order  granting  the  aiq>6al  by  the  i^robate  court. 

[Sa.  Note.— For  oUwr  caam,  see  Courts,  Dee. 
Dig.  $  202.*] 

2.  COUBTB  (I  202*>— APPSLLATI  JUBISDXOnOIT 

— ApfeaZi  raoic  Pbobatk  Codbt. 

Where  tie  circuit  court  acquired  no  juris- 
diction on  appeal  from  the  probate  court  the 
circuit  court  should  dismiss  the  appeal,  but 
should  not  render  judgment  for  coats  of  the 
proceeding. 

[Ed.  Note.r-For  other  eaae^  see  Oourts,  Dec. 
Dig.  I  20e.*] 

Appeal  frcnn  Circuit  Court  Independeue 
County;  Gbas.  Coffin,  Judges 

Petition  by  Mrs.  M.  J.  Bamett  for  the  re- 
moval of  John  T.  Tbarp  as  administrator  of 
Mrs.  Eliza  Deckard,  deceased.  From  a  judg- 
ment of  the  circuit  court  dismissing  an  ai»- 
peal  from  the  probate  court  directing  the 
removal  of  the  administrator,  he  appeals. 
Affirmed  in  part  and  reversed  In  part 

On  the  8th  of  January,  1909,  app^lee,  as 
one  of  the  heirs  at  law  of  Mrs.  Eliza  Deck- 
ard, deceased,  filed  a  petition  in  the  probate 
court  of  Independence  county  alleging  cer- 
tain facts  as  causes  for  the  removal  of  ap- 
pellant as  administrator  of  the  estate  of 
Mrs.  Deckard,  and  praying  the  court  to  re- 
move him.  The  court  granted  the  prayer  of 
the  petition,  making  the  following  record 
entry  of  January  8,  1909,  to  wit:  "It  Is 
therefore  considered,  ordered,  and  adjudged 
by  the  court  that  said  John  T.  Tharp  be  and 
he  Is  hereby  removed  as  administrator  of 
said  ffitate,  and  the  letters  of  administration 
heretofore  granted  him  on  said  estate  be 
and  the  same  are  hereby  revoked,  set  aside, 
and  held  for  naught  It  is  further  ordered 
that  all  court  costs  be  adjudged  against  the 
estate,  and  that  a  certified  copy  of  this  order 
be  served  upon  the  said  John  T.  Tharp  forth- 
with. Thereupon  the  administrator  saves 
his  exceptions  to  the  ruling  and  decision  of 
the  court,  and  asks  that  the  same  be  noted 
of  record,  which  Is  accordingly  done,  and 
said  administrator  then  prayed  an  appeal 
to  the  dzcntt  court  ot  ind^poidenee  county, 
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which  l0  by  the  cotirt  granted  upon  the  fil- 
ing of  tbe  prayer  for  appeal  and  btmd  re- 
quired by  law." 

The  appellant  on  February  IT,  1009,  filed 
an  affldavit,  which,  after  reciting  certain 
proceedings  of  the  probate  court  and  its  or^ 
der  remorln^  appellant,  concludes  as  fol- 
lows: "That  Bald  John  T.  Tharp,  adminis- 
trator of  said  estate  of  Mrs.  Deckard,  de- 
ceased, states  on  oath  that  said  appeal  Is 
taken  because  he  verily  believes  that  he  Is 
aggrieved,  and  is  not  taken  f<^  the  purpose 
of  delay  or  vexation,  but  that  Justice  may 
be  done."  This  was  signed  by  appellant 
and  sworn  to  on  tbe  11th  day  of  February, 
1909.  A  transcript  of  the  record  containing 
the  above  recitals  was  filed  in  the  office  of 
the  clerk  of  the  circuit  court  March  18,  1909. 
The  appellee  moved  the  circuit  court  to  dis- 
miss the  appeal  alleging  that  the  court  was 
without  jurlsdlctitm  to  hear  the  cause.  The 
court  granted  the  motion,  and  entered  a 
judgment  dismissing  the  ap[>ea],  and  adjudg- 
ing costs  in  the  proceedings  against  the  de- 
fendant, and  tbe  appellant  seeks  here  to  re- 
verse that  Judgment 

8.  A.  Mowe,  for  appellant  Oldfield,  4;  Cole, 
for  appellee. 

WOOD,  J,  (after  stating  the  facts  as 
above).  Appeals  are  taken  from  the  probate 
court  under  the  following  statute:  "Appeals 
may  be  taken  to  the  circuit  court  from  all 
final  orders  and  Judgments  of  the  [>robste 
court  at  any  time  within  twelve  months  aft- 
er the  rendition  thereof  by  the  party  ag- 
grieved filing  an  affidavit  and  prayer  for  ap- 
peal with  the  clerk  of  the  probate  court,  and 
upon  the  filing  of  such  affidavit,  the  court 
shall  order  an  appeal."  Section  1348,  Elr- 
by's  Dig.  Under  this  statute,  the  circuit 
court  was  without  Jurisdiction;  for  the  pro- 
bate court  made  the  order  granting  the  ap- 
peal before  any  affidavit  was  filed.  This 
was  premature.  The  order  recites  that  "tbe 
appeal  Is  granted  upon  the  filing  of  the  pray- 
er for  appeal  and  bond  required  by  law." 
There  is  no  order  of  the  court  granting  the 
appeal  after  the  affidavit  was  filed.  The 
filing  of  the  affidavit  is  a  prerequisite  to  the 
granting  of  the  appeal  by  the  probate  court, 
and  the  affidavit  must  be  filed  before  the 
wder  granting  the  appeal  is  made.  Tbe  stat- 
ute contemplates  that  the  court  rendering 
the  Jndgmrait  shall  pass  upon  tbe  affidavit 
and  make  the  order  granting  the  appeal. 
The  clerk  of  the  court  has  no  such  power. 
The  court  could  make  no  final  order  grant- 
ing tbe  appeal  until  the  affidavit  and  prayer 
tor  appeal  was  filed.  "The  courts  shall  or- 
der an  appeal  upon  the  filing  of  such  affida- 
vit" 

The  lai^age  of  the  statute  indicates  that 
the  prayer  for  appeal  shall  be  Included  in 
the  affidavit  At  any  rate,  the  affidavit  and 


prayer  both  must  precede  the  order  grantlns 
the  appeal.  Tlie  law  Is  analogous  to  that 
governing  the  procedure  In  appeal  from  Jus- 
tice to  circuit  courts  and  from  circuit  courts 
to  this  court  under  similar  statutes.  See 
the  following  cases:  Matthews  v.  Lane,  63 
Ark.  419.  46  S.  W.  946;  Merrill  Bros.  v.  Man- 
eee,  19  Ark.  617;  Hanna  v.  Pitman,  25  Ark. 
275;  (^w  T.  Hardage,  24  Ark.  282;  Bank 
of  The  State  v.  HlnchcUfte,  4  Ark.  444;  Moss 
T.  Ashbrooks,  15  Ark.  169;  Johnson  v.  Hiodg- 
ea,  24  Ark.  597;  Johnson  v.  Du  Val,  27  Ark. 
609;  Walker  v.  Noll.  122  a  W.  488.  These 
cases  show  that  the  Judgment  of  the  cir- 
cuit court  dismissing  the  appeal  is  correct 
But  the  circuit  court  being  without  Joriadlc- 
tlon,  it  was  error  to  render  Judgment  for 
costs  of  the  proceeding.  Keale  v.  Peay,  21 
Ark.  94;  Derton  t.  Boyd,  21  Ark.  265-2GS: 
McKee  V.  Murphy,  1  Ark.  55,  58;  Morrow  t. 
Walker,  10  Ark.  569. 

The  Judgment  is  therefore  affirmed  as  to 
dismissal  of  appeal,  ai^  rerersed  as  to  tbe 
costs. 


HUNTER  T.  STATE. 
(Supieme  Court  of  Arkansas.    Jan.  24,  1010.) 
HouiciDB  (1 183*)— Indictment— Date  of  Op- 

FENSB— SUFPICIEKCT. 

Under  KIrby's  Dig.  |  2234,  providing  thst 
tbe  statement  in  the  iDdictmeat  as  to  when  the 
crime  was  committed  1b  not  material  further 
than  to  show  it  vas  committed  before  the  finding 
of  the  indictment  except  when  the  time  is  a 
material  Ingredient  In  the  offense,  an  indictment 
for  murder  in  the  first  degree,  alleging  that  the 
"aid  M.  H.  in  tbe  county  and  state  aforesaid 

on  the  80th  day  of  July,  A.  D.  14   un- 

lawtally,"  ^te..  *^and  wlthjpremedition.  did  kill 
and  murder,"  etc..  was  snffident 

[Ed.  Note.— For  other  cases,  see  Homicide. 
Cent  Dig.  H  2ia  212;  Dec.  Dig.  I  133.*] 

Appeal  from  Circuit  Court,  Poladd  Coun- 
ty ;  Robt  J.  Lea,  Judge. 

Mandy  Hunter  was  convicted  of  murder  In 
the  second  degree,  and  appeals.  Affirmed. 

Sdplo  A.  Jones  and  T.  J.  Price,  for  appel- 
lant Hal  L.  Norwood.  Atty.  Gen.,  and  W. 
H.  Sector,  Asst  Atty.  Gen.,  for  the  State. 

HABT.  J.  Mandy  Hunter  wan  Indicted  in 
the  Perry  circuit  court  for  the  crime  of  mur- 
der In  t^e  first  degree.  He  was  granted  a 
change  of  venue  to  Pulaski  county,  and  was 
convicted  before  a  Jury  of  murder  In  tbe 
second  degree;  his  punishment  being  assessed 
at  a  term  of  seven  years  fn  the  atate  peni- 
tentiary. 

Hunter  has  duly  prosecuted  an  appeal  to 
this  court  The  only  question  raised  by  tbe 
appeal  Is  as  to  the  sufficiency  of  the  indict- 
ment The  indictment  was  returned  at  tbe 
Feteuary  term,  1905,  of  the  Perry  circuit 
court  ftnd  the  body  of  .  It  reads  as  follows: 
"The  grand  Jury  of  Perry  county.  In  tbe 
name  and  by  the  anthority  of  the  atate  of 
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Arkansas,  accme  Handy  Htmter  ct  tbe  crime 
i:.  of  marder  In  the  flmt  desree  committed  as 
;  .-  follows,  to  wit:  The  aid  Mandy  Bmta,  In 
"  tbe  coonty  and  state  afMesald  on  the  80th 

Hay  of  July,  A.  D.  14  unlawfully,  willfal- 

-■  ly,  feloniously,  with  malice  aforeOtongbt, 
:r  with  d^Uberatlon  and  wlOi  premedltlon  did 
kill  and  mnrdv  <me  Junlon  GUla  by  thm  and 
there  shoothig  him  the  aald  Junior  QlUa 
i::'.  with  a  ^tol  then  and  thoe  loaded  with 
gan  powder  and  leaden  ball  and  tbax  and 
thre  had  and  held  In  the  hands  of  him  the 
said  Mandy  Hunter,  agalnat  the  peace  and 
dignity  of  the  state  of  Arkansaa.** 

Section  2234  of  Klrby*s  Digest  prorldes 
that:  "Tbe  statement  In  tbe  Indictment  as 
to  the  time  at  whldi  tbe  offense  was  commit- 
ted Is  not  material,  further  than  as  a  state* 
ment  that  It  was  conmiltted  before  fbe  time 
of  finding  the  tndlctmait,  exc^  when  the 
time  Is  a  material  ingredient  In  the  offense^** 
In  constrains  this  statute,  In  the  cases  of 
Conrand  t.  State,  65  AA.  660,  4T  S.  W. 
628.  and  Carotbers  t.  State.  7B  Ark.  674,  88 
S.  W.  686,  the  court  held  Out  an  indictment 
charging  the  <rfrense  In  the  past  tense  was 
not  InTslld  because  It  alleged  that  the  crime 
was  committed  on  a  future  and  impossible 
date;  In  the  CSonrand  Case,  at  pi^.66S  of 
es  Atk.,  page  628  of  47  S.  Wm  the  court  said: 
"No  man  of  common  nnderatandlng  could  In- 
fer from  the  indlctmrat  that  tlie  grand  Jury 
intended  to  aocnse  tbe  defendant  of  having 
committed  a  crime  before  it  was  cnnmltted. 
To  accuse  one  of  a  crime  Is  to  charge  that 
it  was  committed  prior  to  the  accusation. 
The  allegation  as  to  the  date  ot  tbe  commie- 
Bion  of  the  offense  was  a  clerical  error,  ap- 
parent on  the  faee  of  tbe  indictment,  and 
was  not  calculated  to,  and  did  not.  mislead 
tbe  defoodant,  and  did  not  affect  the  validly 
or  sufficiency  of  the  indictment  or  tbe  Judg- 
ment against  him.**  In  tiie  case  of  Orayaon 
V.  State.  123  S.  W.  380.  for  the  some  reason, 
the  court  held  that  the  mentioning  of  no  date 
did  not  render  the  indictment  Invalid. 

It  Is  earnestly  Insisted  by  counsel  for  de- 
fendan^  ttiat  the  rule  should  not  obtain  in 
the  present  case,  because  the  indictment  ac- 
cuses the  defendant  of  committing  the  crime 
at  a  date  wben  the  court  bad  no  Jurlsdictira 
of  the  territory  In  which  It  was  allied  to 
have  been  committed.  The  Indictment  uses 
language  that  shows  that  the  offense  Is  charg- 
ed to  have  been  committed  before  the  finding 
of  the  indictment  ^e  Indictment  also  gives 
the  name  of  the  state  and  county  In  which 
tbe  crime  is  charged  to  have  been  committed, 
and  the  court  and  tenn  thereof  at  which 
the  Indictment  was  returned.  Tbte  wben 
read  in  amnectlon  with  our  statutes  on  homi- 
cide is  a  sufficient  allegation  that  the  offense 
was  committed  within  the  territorial  Jurisdic- 
tion of  the  court  after  it  became  a  crime, 
and  before  the  finding  of  the  Indictment  It 
follows,  tbo^ore,  from  the  reasoning  of  the 


authorities  snpra,  that  tbe  Indictment  wa 
vaUd. 

Finding  no  prejudicial  error  in  tbe  recorc 
the  Judgmmt  Is  affirmed. 


POE  V.  POBL 
(Sopreme  Coart  of  Arkansas.  Jan.  8,  lOlO.) 

1.  I>IVOBCB  (S  218*)— Obdeb  Allowihq  Ai.1 
UOnT^-TElCFOBABT  ObDEB— SETTING  ASIOE- 
DlBCBBTTOn  OF  COURT. 

Klrb/s  1%.  I  2670,  authorizes  the  court  it 
dlvoTce  proceeoing*  to  allow  tbe  wife  malnte 
nance  and  a  reasonable  attoniey's  fee.  Sectioi 
2681  provides  that,  when  the  decree  is  entered 
the  court  shall  make  an  order  touching  the  all' 
mony  of  tbe  wife  as  from  the  circumstances  ol 
the  parties  and  tbe  nature  of  tbe  case  shall  bt 
reasonable.  Section  26^  provides  that  the 
court  may  enforce  any  decree  or  order  for  ali- 
mony and  maintenance  by  sequestration  of  de- 
fendant's property,  etc.  Section  2883  provides 
that,  upon  application  of  either  party,  the  court 
may  make  such  alterations  as  to  the  allowanc« 
of  alimony  and  maintenance  as  may  be  proper, 
etc.  Plaintiff  brought  suit  for  divorce  August 
22,  1907,  and  an  onler  was  made  allowing  ali- 
mony, attorney's  fee,  and  costs;  whidi  order 
was  vacated  October  26,  1907,  and  plaintiff  was 
refused  farther  time  to  take  depositions  before 
the  order  was  set  aside.  Held,  that  the  order 
allowing  alimony,  attorney's  fees,  and  costs  was 
a  temporary  order,  and  it  was  not  an  abuse  of 
discretion  to  set  It  aside  after  defendant  had 
filed  his  depositions  to  be  read  on  the  final  hear- 
ing of  tbe  cause. 

[Eld.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  i  630 ;  Dec.  Dig.  S  2ia*] 

2.  Divobcb  (i  218*)— Obdsb  Allowing  Ali- 
mony—Motion  TO  Vacatb— Taking  Testi- 

110  NT. 

Nor  was  it  error  to  refuse  to  grant  plaintiff 
further  time  to  take  testimony  on  the  motion 
to  vacate,  since  plaintiff  bad  the  same  time  to 
take  depositions  on  this  as  upon  the  divorce  is- 
sue. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent.  Dig.  8  039 ;  Dec.  Dig.  S  2ia*] 

3.  Divobcb  (I  115*)— CHARaciEa  or  Wife— 

AOVLTBBT— EVIOBNOE. 

Where  a  basband  sees  his  wife  for  divorce 

on  the  ground  of  adultery,  the  general  character 
of  the  wife  for  unchastlty  is  not  In  issue,  and 
the  adultery  must  be  proved  by  evidence  of  ac- 
tual occurrences  of  adulteroos  lotercounse. 

[Ed.  Note.— For  other  cases,  see  Divorce, 
Cent  Dig.  I  372 ;  Dec  Dig.  1 115.*] 

4.  Witnesses  (I  S55*)  —  lHFKacmcBirT— Evi- 
dence—ADMissiBiirrr. 

Under  Kirby's  Dig.  f  3138,  which  provides 
that  a  witness  may  be  impeached  by  showing 
that  bis  general  reputation  ror  truth  or  Immoial- 
ity  renders  him  unworthy  of  belief,  etc.,  evi- 
dence by  a  witness  In  divorce  proceedings  that, 
"I  know  her  reputation  in  N.  O.  It  is  bad,"  was 
ioadmisslble  for  the  purpose  of  impeaching  the 
plaintiff,  it  being  shown  that  be  bad  found  out 
her  reputation  from  what  he  had  heard  others 
say  wblle  he  was  in  N.  O.  bunting  for  evi- 
dence, and  his  evidence  did  not  establish  the 
"general  reputation  for  truth  or  immorality" 
that  rendered  plaintiff  "unworthy  of  belief.'*^ 

[Ed.  Note. — For  other  cases,  see  Witnesses, 
Cent.  Dig.  S8  1154-1156;  Dec.  Dig.  5  356.*] 

6.  Appeal  and  Ebbob  jB  644*)— Abstbact  of 
Evidence— Detects— Failube  to  Object. 
Where  no  objection  Is  made  to  the  abstract 
of  the  evidence,  the  court  on  appeal  will  assume 
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that  tin  abstnet  b  con«et ;  and  «h«r^  in  di- 
vorce prooeedlngi  die  evidence  abetncted  by  the 
coniuei  for  appellant  was  not  sufficient  to  war- 
rant the  decree  of  divorce  in  favor  of  appellee, 
the  appellee's  complaint  should  be  dismissed  for 
want  of  equity. 

[Ed.  Note.— For  other  caaea,  «ee  Appeal  and 
Error,  Cent  Die  I  270B;  De&  Vig.  |  644.*] 

a  APPIAL  and  EBSOB  (I  692*>-AB8nACT  OT 
EVIDEKCB— FaILDBE  TO  MAKE— EfTECT. 
Where,  upon  appeal,  the  evidence  n^n 
which  the  court  rendered  the  decree  dismissing 
appellant'*  complaint  is  not  abstracted,  the  de- 
cree will  be  affirmed. 

[E!d.  Note. — For  other  casea^  aee  Appeal  and 
Error,  CenL  Die.  f  2018;  Dee.  Dig.  |  sSSL*} 

AK>eal  from  Bebiutian  Cbancery  Court; 
J.  V.  Boorland,  CSianceUor. 

Action  for  separate  malntoiance  by  Mrs. 
J.  B.  Poe  gainst  O.  8.  Poe,  and  action  tty  O. 
8.  Poe  against  Mrs.  J.  8.  Poe  for  divorce. 
The  actions  were  consolidated,  and  from  an 
order  TacQtlng  a  Judgment  for  temporary  ali- 
mony and  from  a  decree  granting  O.  8.  Poe  a 
divorce,  Mm.  3. 8>  Poe  appeals.  Afltaned  as 
to  order  vacating  allowance  of  alimony  and 
decree  of  divorce  reversed,  and  complaint  for 
divorce  dismissed. 

John  H.  Vauglin,  for  appellant  Ben  Cra- 
vens, for  appellee. 

WOOD,  J.  The  action  out  of  which  the 
decree  of  divorce  was  rendered  in  behalf  of 
appellee,  O.  S.  Poe,  and  from  which  decree 
appellant  appeals,  was  commenced  by  the 
appellant  herein  Gllng  in  the  chancery  court 
of  Sebastian  county  for  the  Pt  Smith  district 
on  August  22,  1907,  a  bill  in  equity  against 
O.  S.  Foe,  alleging  nonsupport  end  abandon- 
ment, and  asking  Judgment  requiring  appel- 
lee herein  to  maintain  her,  and  for  such  al- 
imony and  attorney's  fee  as  the  court  deemed 
equitable.  Thereafter,  on  the  same  day,  ap- 
pellee hei-ein  filed  a  suit  in  said  court  against 
the  appellant  for  absolute  divorce,  and  as 
grounds  for  such  divorce  set  up  desertion, 
habitual  drunkenness,  cruel  ti-eatment,  and 
adultery  on  the  part  of  the  appellant,  to 
which  cause  of  action  appellant  filed  answer 
on  October  9,  1907,  denying  all  of  the  allega- 
tions alleged  In  the  complaint.  Thereafter, 
on  October  16,  1907,  appellee  herein  filed  an- 
swer to  the  complaint  of  appellant  for  alimo- 
ny, and  asked  that  said  auswer  be  taken  as  a 
cross-compIalnt,  and  that  he  be  given  an  ab- 
solute divorce  from  the  appellant  on  the 
grounds  of  desertion,  habitual  drimkennes-s, 
cruel  treatment,  and  adultery,  all  of  -whicli 
he  alleged  in  his  said  answer  and  cross-com- 
plalnt  Thereafter,  on  October  25,  1907,  the 
court  on  motion  consolidated  the  two  cases 
above  set  out,  and  the  issues  as  thus  made 
were  finally  submitted  to  the  court  ou  June 
8,  190$,  and  after  a  full  hearing  an  absolute 
divorce  was  granted  to  O.  S.  Poe  from  Mrs. 
J.  S.  Poe  upon  such  grounds  as  were  alleged 
In  his  cross-complaint. 

The  appellant,  Mrs.  J.  S.  Poe,  asks  this 


court  to  reverse  the  Judgment  of  the  dbju>- 
cery  court,  and  relies  upon  three  grounds: 

First  Because  the  court  made  an  order  un 
the  25th  day  of  Octdier.  1907,  vacating  au 
order  made  at  a  former  term  of  Uie  court 
(August  22,  1907)  allowing  appellant  tempo- 
rary alimony  in  the  sum  of  $25  per  month, 
also  $25  attorney's  fee,  and  $10  for  costs,  and 
also  In  not  allowing  appellant  to  have  fur- 
ther time  to  tolce  depositions  before  setting 
aside  the  order  for  temporary  aUnKHi7,  at- 
torney's fees,  and  costs. 

Second.  Because  the  court  permitted  the 
witness  A.  B.  Poe  to  testify  ovec  the  objec- 
tion of  appellant,  as  follows:  "I  am  a  broth- 
er of  O.  S.  Poe.  I  live  in  Little  Rock.  After 
O.  S.  Poe  and  Mrs.  O.  S.  Poe  comm^ced  (Jhese 
lawsuits,  I  went  to  New  Orleans  to  see  if  I 
could  find  evidence  in  relation  to  the  case.  1 
know  Mrs.  Poe's  reputation  In  New  Orleans. 
La.  It  is  bad.  I  hired  a  detective  in  Little 
Rock  to  go  to  New  Orleans  to  look  up  evi- 
dence for  me.  The  detective  was  a  friend  of 
mine,  and  I  only  paid  his  expenses.  I  went 
to  different  places  in  New  Orleans,  and  they 
told  me  that  Mrs.  Poe  had  a  bad  reputation. 
I  went  to  one  restaurant,  and  asked  the  head 
waiter  If  he  knew  where  I  could  get  eome 
women  who  would  go  out  and  have  a  good 
time.  He  told  me  that  Mrs.  Poe  would  go 
any  time.  I  learned  In  different  places 
where  I  went  In  New  Orleans  that  Mrs.  Poe 
had  a  very  bod  reputation,  and  was  said  to 
be  a  very  fast  woman." 

Third.  Because  the  evidence  does  not  show 
that  the  appellee  was  a  resident  of  the  state 
of  Arkansas  one  year  o^t  before  the  com- 
mencement of  the  action.  We  will  consider 
the  grounds  upon  which  reversal  Is  urged  in 
the  order  named  above. 

1.  The  order  allowing  alimony,  attorney's 
fees,  and  costs  w^s  a  temporary  order,  and 
the  court  did  not  abuse  Its  discretion  In  set- 
ting It  aside  after  the  appellee  bad  filed  his 
depositions  to  be  read  on  the  final  hearing 
of  the  cause.  Nor  was  there  error  In  refus- 
ing to  grant  appellant  further  time  to  take 
testimony  on  the  motion  to  vacate  the  order 
of  a  previous  term  allowing  the  alimony,  at- 
torney's fees,  and  costs.  The  appellant  had 
from  August  22, '  1007,  when  the  order  was 
first  made,  until  October  25,  1907,  when  it 
was  set  aside,  to  take  her  depositions  on  this 
as  well  as  the  divorce  issue.  Besides,  the 
original  order  of  allowance,  as  well  as  the 
order  setting  it  aside,  were  both  temporary 
orders  subject  to  final  review  by  the  court  ou 
the  hearing  in  the  proceedings  for  divorce 
with  which  the  proceedings  for  alimony  had 
by  consent  been  consolidated.  Sections  20T&, 
2681,  2682,  2683,  Klrby's  Dig.  The  appellant 
still  had  from  October  2S,  1907,  till  June  8. 
1908,  to  make  her  proof  on  the  issues.  The 
cause  was  not  finally  adjudicated  until  the 
latter  date,  and  it  appears  she  had  the  oppor- 
tunity and  did  take  all  the  depo^tions  she 
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desired  and  besKlec  pnaeatei  testimonr  ore 
tenus. 

2.  Where  a  busband  sues  his  wife  for  dl- 
TMCQ  on  the  aUesed  snrand  of  adultery,  the 
general  character  of  the  wife  for  unchastltr 
Is  not  In  issne.    Ttaerefwe  any  testimony 
as  to  her  genfitml  r^atatlon  for  unchastlty 
Bbonld  hare  be^n  excluded  bo  far  as  the  same 
may  have  been  oaed  to  establish  the  alleged 
adultery  of  appellant.  Tbe  testimony  of  A. 
B.  Poe  was  not  admisslbia  The  alleged  adul- 
tery of  appellant  could  not  be  established  by 
evldttice  tending  to  show  tbat  she  had  a  gen- 
eral Tepotatton  tor  iuMdiaBtttf>  That  eould 
only  be  proved  by  evidence  of  actual  occurs 
rences  of  adultwous  intercourse  and  not  by 
presumption.    Evsns      Bvaus,  93  Ky.  SIO, 
20  B.  W.  605;  Washburn  t.  Washburn,  6  N. 
H.  19B.  See.  also,  Humphrey  t.  Hunvhrey,  7 
Conn.  116;   BerdeU  t.  BerdeU,  80  111.  604. 
The  character  of  nether  party  to  a  divorce 
proceeding  la  in  issoe,  and  evidence  as  to  it 
Is  therefore  not  admissible.  K  Am.  &  Eng. 
E^Dcy.  Law,  p.  862,  and  cases  cited. 

Neither  was  the  testimony  of  A.  B.  Poe  ad- 
missible for  the  purpose  <tf  Impeaching  ap- 
pellant as  a  witness.  He  "went  to  New  Or- 
leans to  see  if  he  could  find  evidence  in  rela- 
tSoa  to  the  case."  He  says:  "I  know  her  r^ 
utatlon  in  New  Orleans.  La.  It  is  bad."  But 
<Hi  crosB-examioatlon  he  shows  that  he  only 
knew  that  her  reputation  was  bad  from  what 
they  told  him  In  different  places.  A.  B.  Poe 
did  not  live  and  had  not  lived  In  the  com' 
monlty  where  appellant  resided.  He  only 
foond  out  that  hw  i^mtatlon  was  bad  from 
what  he  had  heard  othen  say  while  he  was 
In  New  Orleans  **to  find  evidence."  This  tes- 
timony did  not  establteb  tbe  "general  reputa- 
tion for  truth  or  Immorality"  that  rendered 
appellant  "unwortiiy  of  belief,"  and  was  not 
such  testimony  as  tbe  statute  requires  for 
the  Impeachment  of  a  witness  by  the  method 
there  presolbed.  Section  8188.  Kirby's  Dig. 
Mr.  Oreenleaf.  concerning  the  inq>eachment 
of  a  witness  by  the  particular  method  under 
consideration,  says:  "It  is  not  enough  that 
the  impeadiliig  witness  professes  merely  to 
state  what  be  has  heard  others  say.  for  those 
others  may  be  bat  few.  He  must  be  able  to 
state  what  is  generally  said  of  the  person  by 
those  among  whom  he  dwells  or  with  whom 
he  is  chiefly  conversant;  for  it  Is  this  only 
that  constitutes  his  general  reputation  or 
character,  and.  ordinarily,  the  witness  ought 
himself  to  come  from  the  neighborhood  of 
the  person  whose  character  Is  In  question. 
If  he  is  a  strange,  sent  thither  by  the  ad- 
verse party  to  learn  bis  character,  he  will  not 
be  allowed  to  testify  as  to  the  result  of  hia 
Inquiries."   1  Or.  Sr.  S  461. 

No  objectifm  is  made  by  counsel  for  appel- 
lee to  the  abstract  of  tbe  evidence  as  present* 
ed  by  counsel  for  appellant,  under  rule  10  of 
this  court  We  assume,  therefore,  that  the 
abstract  of  appellant  is  correct    The  evi- 


dence as  abstracted  by  counsel  for  appellai 
Is  not  sufficient  to  warrant  the  decree  of  d 
vOTce  In  favor  of  the  appellee.  According  1 
this  evidence,  ai^llee's  complaint  sbould  t 
dismissed  for  want  of  equity. 

8.  In  view  of  what  we  have  held  above, : 
Is  unnecessary  to  consider  the  third  groan 
nr^d  by  appellant  for  reversing  the  decrei 

The  dea«e  Is  reversed,  with  directions  t 
the  Sebastian  chancery  court  to  dismiss  ai 
pellee's  complaint  for  want  of  equity.  Th 
evidence  upon  which  the  court  rendered  th 
decree  dismissing  appellant's  complaint  1 
not  abstracted,  and  the  decree  «s  to  that  1 
therefore  affirmed. 


ST.  LOUIS.  I.  M.  ft  S.  H.  CO.  v.  WEATH- 
ERLT. 

(Supreme  Court  of  Arkansas.    Jan.  24,  1010. 

1.  RaILBOADS  (§  446*)— IKJUEIES  TO  ANIHAI. 

—Actions— SumciENCT  of  Evidescb. 
In  an  action  against  a  railroad  compan; 
for  killing  animals  on  its  track,  evidence  licl 
sufficient  to  carry  the  question  of  tbe  company* 
neglUrenoe  to  the  Jury. 

[Ed.  Note.— For  other  cases,  see  Railroads 
Cent  Dig.  H  1627-1641;  Dec.  Dig.  |  446.*] 

2.  Apfeai.  and  Bbbob  (I  1002*)— Bevibw- 
Vbbdict^okclubiveness. 

A  verdict  on  conflicting  evidence  is  Undinj 
upon  the  appellate  court 

[Bid.  Note.— For  other  cases,  see  Appeal  an< 
Error,  Cent  Dig.  H  8885-8837;  Dec.  Dig.  t 
1002.«] 

3.  PLEADIffO  (I  129*)— AKSWBB— ADIUSSION- 

Failubb  to  Dent. 

In  an  action  against  a  railroad  companj 
for  killing  animals  on  its  track,  the  complain! 
alleged  that  the  injury  occurred  at  B.  in  O 
county,  and  the  answer  did  not  deny  that  tin 
animus  were  killed  at  or  near  tbe  place  al- 
leged, but  only  denied  that  defendant  negligentlj 
ran  its  train  of  cars  against  the  property  ol 
plaintiff  while  operating  its  train  through  tbe 
town  of  B.  or  elsewhere.  Held,  tbat  the  answei 
is  an  admission  tbat  the  injury  to  the  property 
occurred  in  0.  county,  and  tbat  B.  was  a  town 
on  defendant's  line  of  road  in  that  county. 

[Ed.  Note.— For  other  cases,  see  Pleading, 
Cent  Dig.  91  270-275;  Dec  Dig.  {  129.*] 

4.  BAII.B0ADa  <8  443*)— INJUBIBS  to  ANIUAI.S 

— Action  a— SuFFiciEKCT  of  Evidence. 
Evidence  in  an  action  against  a  railroad 
company  for  killing  animals  on  ita  track  held  to 
warrant  a  finding  tliat  the  Injary  occurred  in 
tbe  county  alleged  in  the  complaint. 

[Ed.  Note.— For  other  cases,  see  Railroads, 
Cent.  Dig.  S  1610;  Dec.  Dig.  S  443.*] 

Appeal  from  Circuit  Court,  Crittenden 
County ;  Frank  Smith,  Judg& 

Action  by  James  W.  Weatberly  against  tbe 
St  Louis,  Iron  Bfountaln  ft  Southern  Rail- 
road Company.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Kinswortbjr  ft  Rhoton.  G.  D.  Henderson, 
and  Jas.  H.  Stevenson,  for  appeillant  Smith 
ft  Smith,  for  appellee. 

HART,  J.  This  Is  an  appeal  from  a  Judg- 
ment against  the  d^endant  for  damages  for 
killing  two  mules  and  injuring  two  others  be- 
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80  miles  per  hour.  The  engineer  testified 
that  the  train  was  composed  of  about  85 
freight  cars,  and  Uiat  the  air  brakes  were 
In  good  condltlm.  The  males  got  on  the 
track  near  the  road  crossing.  When  the  en- 
^neer  first  saw  them,  th^  were  coming  up 
the  damp  800  feet  ahead  of  the  engine.  They 
ran  east  along  the  track  towards  a  trestle 
about  800  feet  fr<»n  wbne  they  came  on  the 
tra(A.  When  the  engineer  saw  the  males,  he 
immediately  applied  the  emergency  brakes, 
and  endeavored  to  stop  the  train.  Wben  the 
engine  struck  the  moles,  its  speed  had  been 
reduced  to  three  or  four  miles  per  hour.  The 
Ors(  mule  was  struck  before,  and  the  others 
after,  the  trestle  was  reached.  The  pilot  of 
the  engine  was  about  60  feet  from  the  west 
end  of  the  trestle  when  the  train  stopped.  One 
of  the  mules  was  left  on  the  trestle  with  Its 
legs  down  In  It  The  engineer  says  that  he 
was  keeping  a  lookout,  and  that  the  mules 
came  on  the  track  from  his  Bide.  He  did  not 
remember  that  he  sounded  the  stock  alarm, 
but  says  that  be  did  blow  for  the  crossing. 
The  fireman  says  that  the  mules  were  graz- 
ing when  he  first  saw  them.  He  was  ring- 
ing the  bell  for  the  crossing.  He  thinks  three 
of  the  mules  came  on  the  track  from  one 
side  and  two  from  the  other.  He  says  they 
came  on  the  track  between  the  crossing  and 
the  trestle,  and  he  called  the  engineer's  at- 
tention to  the  fact  when  they  came  on  the 
track.  The  engineer  did  not  apply  the  raier- 
gency  brake  until  the  engine  was  betwe^ 
the  crossing  and  the  trestle.  The  crossing 
was  about  100  yards  from  the  trestle.  The 
engine  had  to  be  backed  off  of  one  of  the 
mules  when  it  stopped. 

Other  witnesses  testified  that  the  stock 
alarm  was  not  sounded,  and  that  they  ex- 
amined the  roadbed  and  found  the  tracks  of 
the  mules  on  it  west  of  the  crossing.  The 
tracks  from  there  to  the  trestle  Indicated 
that  the  mules  were  running  fast  One  of  the 
witnesses  said  that  It  was  about  one-fourth  of 
a  mile  from  where  the  mules  went  upon  the 
track  to  the  trestle.  The  plaintiff  said  that 
the  marks  on  the  trestle  showed  that  one  of 
the  mules  was  dragged  nearly  across  It  after 
lielng  struck  and  another  one  or  maybe  two 
bents.  The  track  was  level,  and  the  view  of 
the  right  of  way  was  unobstructed.  Had  the 
engineer  sounded  the  stock  alarm  when  he 
first  saw  the  mules  climbing  the  dump,  be 
mlRht  have  scared  them  off. 

The  testimony  of  the  engineer  and  fireman 
Is  contradicted  as  to  the  place  the  mules  came 


traoks  showed  that  the  moles  got  on  tbe  track 
west  of  the  crossing.  The  train  was  running 
east  The  engineer  says  the  mules  came  on 
the  track  800  feet  ahead  of  him.  and  ran 
toward  the  trestle  800  feet  distant.  Otbtr 
evidence  places  the  distance  at  (me-foiirtli  of 
a  mile.  These  and  the  other  drcnmstanccs 
adduced  In  evidence  inwsaited  a  conflict  In 
the  testimony,  making  the  submission  of  the 
Issue  of  fact  proper,  and  the  verdict  of  the 
Jury  is  binding  uptm  os. 

It  Is  earnestly  insteted  by  counsel  for  ap- 
pellant that  there  Is  nothing  In  the  record  to 
show  that  the  injury  occurred  In  the  county 
where  the  suit  was  brought  The  complaint 
allies  that  the  Injory  occurred  at  the  town 
of  Blenton,  in  Crittenden  county,  Ark.  The 
answer  of  appellant  does  not  deny  that  the 
mules  were  killed  or  Injured  at  or  near  Blan- 
ton  In  Orlttenden  county,  but  only  denies  that 
It  negligently  ran  Its  train  of  cars  against 
the  property  of  appellee  while  operating  its 
train  through  the  town  of  Blanton  or  else- 
where.  This  may  be  taken  as  an  admission 
of  the  injury  to  the  property  In  Crlttendai 
county  and  that  Blantcm  was  a  town  on  ap- 
pellant's line  of  road  In  that  county:  and 
only  a  denial  of  the  n^Ugence  of  appellant 
In  Injuring  th^.   But  If  we  are  mlstakm  In 
this,  the  plaintitTs  witnesses  all  testified  that 
they  lived  at  Blanton.  The  map  of  the  state 
of  Arkansas,  purporting  to  contain  Its  coon- 
ties,  townships,  sections,  dtles,  towns,  and 
villages,  distributed  for  use  by  appellant 
shows  that  Blanton  Is  a  town  or  village  <m  its 
line  of  railroad  In  Crlttendoi  county,  and 
that  Its  location  Is  several  miles  distant  from 
the  boundaries  of  the  county.   It  is  tme  that 
the  official  postal  guide  of  the  United  States 
of  December,  lOOS,  being  the  official  monthly 
supplement  to  the  postal  guide  of  July  1908. 
shows  that  Blanton  was  dlscontlnned  as  a 
post  office,  but  the  very  fact  that  It  was  re- 
ported as  discontinued  In  December  Is  a 
recognition  that  It  was  a  post  office  before 
that  time.    Hence  the  case  does  not  come 
within  the  rule  announced  In  St.  Louis,  Iron 
Mountain  &  Southern  Ry.  Co.  v.  Cady.  67 
Ark.  512,  55  S.  W.  929.    The  proof  shows 
that  the  Injury  occurred  within  a  few  hun- 
dred yards  of  Blanton.    This  was  sufficient 
to  warrant  the  Jury  In  finding  that  the  In- 
jury occurred  In  Crittenden  county.  Fore- 
hand V.  State,  53  Ark.  48,  13  8.  W.  728:  St 
L.,  I.  M.  &  S.  R.  Co.  V.  Magness.  08  Ark.  2S0. 
57  S.  W.  933;  Wilder  v.  State.  29  Ark.  293. 

The  lodgment  Is  therefore  afflrmed. 


t 


GIBSON  A  DBAUGHN  T.  UTTLO  BOOE 
ft  H.  S.  W.  RY.  CO.  «t  al. 

(Sopreme  Goart  of  Arkansai.   Ju.  24,  1910.) 

1.  Carbiebs  (8  117*}— Oauuox  ot  Good§— 

Injurt  to  Goods. 

A  carrier  uaioff  a  car  ot  a  refrigerator  com- 
pany for  the  transportation  of  perishable  goodB 
Is  Qoder  the  same  obligation  to  care  for  them 
that  it  would  have  beoi  had  the  car  belonged 
to  it.  and  la  liable  for  a  loss  caused  by  negli- 
gencft  in  failing  to  keep  the  drain  holes  of  the 
car  open. 

[Ed.  Note.— For  other  cases,  see  Carriers,  Dec 
Dig.  S  117.*1 

2.  CABBIEB8  (I  177*)— CABBIAOK  OF  G0OD»— 
CONHBCTIHa  CASUXBS. 

The  Hepbam  amendment  makes  the  Initial 

carrier  liable  for  an  Injury  to  an  interstate 
shipment,  but  the  connecting  carrier  is  also 
liable  if  the  injury  is  the  result  of  Its  negli- 
gence. 

[E^.  Mote.— For  other  cases,  see  Carriers, 
Cent  Dig.  !i  776-808;  Dea  Dig.  8  177.*j 

8.  CABRiEBa  (8  185*)— Carriaoe  of  Goods— 

CONNECTIHO  CaRBIEBS—PbESDUPTIONS. 

In  the  absence  of  proof,  it  will  be  presum- 
ed that  an  injury  to  goods  transported  ny  con- 
necting carrlen  was  caused  by  the  last  car* 
Tier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  H  Ml.  842;  Dee.  Dig.  |  185.*J 

Appeal  from  Circuit  Courts  Oarland  Coun- 
ty;  W.  H.  Evans,  Jodge. 

Action  by  Gibson  &  Draugbn  against  the 
Little  Rock  ft  Hot  Springs  Western  Railway 
Company  and  another.  From  a  Judgment 
for  defendants,  plalntltts  appeal.  Reversed 
and  remanded  for  new  trlaL 

S.  W.  Leslie,  for  appellants.  W.  B.  Hon- 
Ingwoy,  E.  B.  Kinsworthy,  and  Jaa.  H.  Ste- 
venson,  for  appeUees. 

HcCULLOCH,  a  J.  PlalntiCCB  Olbeon  & 
Drant^  Instltoted  this  action  against  the 
Little  Rock  &  Hot  Springs  Western  Railway 
Company  and  the  St  Lonla,  Iron  Mbantaln  ft 
Sonttaem  Railway  Company  to  recover  dam- 
ages by  reason  of  alleged  negligence  of  said 
defenAints  In  the  transportation  of  a  car 
load  of  perishable  goods,  consisting  of.  oranges 
and  other  fmlts  and  v^tables  from  St 
Louis,  Ua,  to  Hot  Springs,  Ark.,  over  the 
two  roads  as  connecting  carriers.  The  goods 
were  shipped  in  a  r^igerator  car,  and  neg- 
ligence of  the  twe  defendant  railroad  com- 
panies is  allege^  in  falling  to  properly  Ice 
the  car  or  to  care  for  it  in  other  reflects 
while  In  transit. 

The  undisputed  fticts  In  the  case  are  that 
the  plaintiffs  purchased  the  goods  from  a 
produce  dealer  In  St.  Louis,  and  the  goods 
were  loaded  in  a  refrigerator  car  owned  by 
the  American  Refrigerator  &  Transit  Com- 
pany, situated  on  the  tracks  ctf  defendant  St 
Lonls.  Iron  Mountain  ft  Southern  Railway 
Company,  and  tiiat  company  issued  to  plain- 
tiff a  through  bill  of  lading  to  Hot  Springs. 
Xo  other  contract  with  reference  to  the  trans- 


pMtation  and  care  of  the  goods  Is  Aown 
erldenoe  except  this  Ull  of  ladlcg.  The  c 
was  tranqNWted      the  Iron  Moiutaln  Roi 
over  Its  line  and  dellTered  to  the  connectii 
carrier,  its  .eodefendant,  and       the  latt 
transported  to  Hot  Spriius.  On  arrival  the: 
it  was  fonnd  Chat  the  holes  In  one  of  tt 
bumpers  <tf  the  car  used  in  draining  the  Cf 
of  water  from  melted  ice  had  tecome  doggc 
up  by  trasht  so  that  the  water  would  not  ru 
through,  and,  on  account  of  this  obstacle,  tt 
water  had  risen  a  considerable  distance  n 
on  the  aa<^8  of  produce  in  the  car,  and  i 
appears  that  the  motion  of  the  car  had  jolte 
the  water  all  over  the  produce,  causing  sam 
to  mold.    The  goods  were  badly  damagec 
and  were  sold  at  greatly  reduced  price.  Ther 
is  no  evid^ce  as  to  the  quantity  of  ice  ii 
the  car  or  its  temperature,  so  the  proof  doe 
not  sustain  the  allegation  that  the  car  wa 
not  properly  iced.   The  evidence  was  abun 
dant.  however,  that  the  damage  was  caus« 
by  allowing  the  drain  holes  in  the  bumpen 
to  become  obstructed.  Upon  this  state  of  tbi 
case,  the  court  gave  a  peremptory  instructloi 
to  the  Jury  to  return  a  verdict  in  favor  ol 
defendants,  which  was  done,  and  liie  plain- 
titr»  have  ap[>ealed  to  this  court 

The  duty  of  a  carrier  of  freight  with  re 
Bpeot  to  the  transportation  and  handling  ol 
perishable  goods  was  fully  discussed  by  this 
court  in  the  recent  case  of  St  L.,  I.  M.  ft  S. 
Ry.  Co.  T.  Kenfroe,  82  Ark.  143,  100  S.  W. 
889,  10  L.  R.  A.  (M.  S.)  317.  118  Am.  St  Rep. 
68,  and  the  principles  which  control  this  case 
are  there  announced.  After  stating  In  goi- 
eral  terms  the  duty  of  a  carrier  with  reject 
to  such  goods,  Oie  opiniCHi  reads:  **It  Is  the 
contention  of  aitpellant  that  It  dlschai^red 
Its  duty  to  ai^lees  when  It  fomUhed  a 
refrig«ator  car.  and  that  the  duty  ct  Idng 
the  car,  under  the  erideno^  devolved  upon 
the  American  Refrigerator  Transit  Company, 
the  owner  of  the  car.  The  contention  Is  un- 
sound, as  shown  In  N.  T.,  P.  ft  N.  Ry.  Ca  v, 
Cromwell,  98  Va.  227,  85  S.  SL  444,  40  L.  R. 
A.  402,  81  Am.  St  Rep.  722.  It  matters  not 
in  the  case  at  bar  that  the  refr^erator  car 
belonged  to  the  American  Refrlgenitor  Trans- 
It  Company,  an  Independent  contractor.  Ap- 
pellees had  no  contract  with  It  to  fnmlrii 
cars  to  ice  th«n  when  furnished.  Their 
contract  was  with  appellant  to  furnish  sul^ 
able  cars;  and  the  evld^ce  was  anyile  to 
support  the  verdict  that  appellant  not  only 
undertook  to  furnish  the  car,  but  also  to  Ice 
the  same."  In  the  present  case  appellees  rely 
upon  an  alleged  distinction  between  the  two 
cases,  In  that  the  evld«ice  in  the  presmt  one 
shows  that  the  goods  were  delivered  to  the 
refrigerator  company.  They  rely  upon  the 
doctrine  announced  In  some  cases  that,  while 
It  Is  the  duty  of  the  carrier  to  furnish  suit- 
able facllitlra,  yet,  where  the  shipper  selects 
his  own  vehicle  for  the  shipment  (tf  perlsh- 
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a  Die  goooB,  ana  nnaemKes  to  see  tnac  cue 
same  Is  properly  Iced,  the  carrier  has  a  right 
to  asaome  that  this  Is  properly  done.  There 
Is  no  que8tl<m,  however,  In  this  case  as  to 
the  selection  of  the  Tefaicle  or  as*  to  any  n^- 
ligence  In  the  faralAlnir  of  aoitahle  fadlltlea. 
It  Is  not  contended  that  there  was  any  defect 
in  the  car,  nor  does  the  proof  show  tiiat 
platntifFs  entered  Into  any  contract  with  the 
refrigerator  company  with  reference  to  Icing 
the  car  and  to  caring  therefor,  or  ^twed 
into  any  contract  except  that  exprened  in 
the  biU  of  lading.  The  case  of  M.  Y.  P.  ft  N. 
By.  Co.  r.  Crontwell,  98  Va.  227»  S5  S.  E. 
441,  49  L.  B.  A.  462,  81  Am.  St.  BQp.  722, 
which  is  a  decision  at  the  Virginia  'Supreme 
Court  of  AiTpeals,  and  Is  cited  with  a,ppran.l 
by  this  court  in  the  Renfroe  Oase,  is  almost 
identical  with  the  present  one  so  far  as  the 
questlra  of  the  carrier's  duty  to  see  that  the 
car  was  pr<v>erly  Iced.  There  -Hie  shipper 
had  loaded  his  frnlbi  Into  a  refr^erator  car 
owned  by  the  refrigerator  company,  situated 
on  the  tracks  of  the  carrier,  and  the  bill  of 
lading  was  issued  by  the  railway  company. 
The  court  held  that  the  railway  company 
was  liable  for  damages  resulting  from  the 
failure  to  properly  ice  the  car,  and  in  the 
opinion  It  Is  said:  "The  undertaking  of  the 
plaintiff  In  error  (i^ailway  company)  was  to 
properly  care  for  and  safely  carry  the  fruit 
of  the  defeudant  In  error,  and  it  Is  imma- 
terial that  the  cars  In  which  it  was  carried 
were  owned  by  the  California  Fruit  Trans- 
portation Con^ny  or  that  such  company 
undertook  to  Ice  said  cars  or  to  pay  for  the 
Ice.  As  between  the  plaintiff  in  error  and 
defendant  In  error,  the  California  Fruit 
Transportation  Company  and  Its  employes 
were  the  agents  of  the  plaintiff  In  error.  So 
far  as  the  defendant  in  error  was  concerned, 
the  plaintiff  in  error  was  under  the  same 
obligations  to  care  for  the  fruit  that  It  would 
have  been  had  the  refrigerator  cars  belonged 
to  It 

We  need  not  go  further  than  tbe  doctrine 
here  announced  to  find  that  the  railway 
company  is  liable  under  the  proof  adduced. 
While  there  Is  no  evidence  that  there  was 
a  failure  to  properly  ice  the  car,  as  already 
stated,  the  evidence  abundantly  shows  that 
there  was  negligence  in  falling  to  keep  the 
drain  holes  open. 

Tbls  was  an  interstate  shipment,  and  falls 
within  the  provision  of  the  act  of  Congress 
(Hepburn  Amendment)  making  the  initial 
carrier  liable.  St  L.  ft  S.  F.  R.  R.  Ca  t. 
Carr,  120  S.  W.  — .  The  connecting  carrier 
is  also  liable  if  tbe  damage  resulted  from 
Its  negligence;  and,  in  the  absence  of  proof 
on  the  subject,  there  is  a  presumption  that 
the  last  carrier  caused  the  injury.  St.  L.,  I. 
M.  &  S.  Ry.  Co.  T.  Ooolldge,  78  Ark.  U4,  83 
S.  W.  33S,  67  L.  R.  A.  eo3»  106  Am.  St  Rep. 
21 ;  K.  G.  S.  By.  Co.  v.  Bmbry,  76  Ark.  689, 


uu  a.  w.  id;  bc  l*,  i.  m.  ft  ».  isy.  kjo.  v. 
Renfroe,  supra. 

The  court  erred  in  taking  the  case  from 
tbe  Jury  by  peremptory  instruction. 

Rerersed  and  r«uanded  for  new  trial. 


ST.  I/OUIS  ft  S.  F.  R.  CO.  T.  CALDWELL 
(Supreme  Court  of  AAansas.    Jan.  24,  1910.) 

1.  CaBBIEBS  (8  286*)— INJUBT  TO  Passehoeb 
—  NEOUQENCI  —  I>EFECTIVK     DKPOT  AP- 

PBOACU. 

An  approach,  which  was  for  many  yean 

feneratly  used  by  passengers  in  going  to  and 
rom  defendant's  depot,  ran  alooir-  the  riglit 
of  way  between  a  spur  track,  and  au  unpro- 
tected hole  18  feet  wide  and  12  to  20  feet 
deep  on  tbe  property  of  another ;  the  hole  beios 
about  23  feet  from  the  station  and  12  feet  from 
the  edge  of  tbe  track.  A  passenger  got  off  a 
train  ID  tbe  nighttime  at  the  station,  and  start- 
ed along  the  approach  to  tbe  street  with  which 
it  ctmnected,  and,  in  stepping  to  one  side  to  per- 
mit a  person  with  a  lantern  to  pass,  fell  into 
the  hole,  and  was  injured.  Htld,  that  the 
facts  warranted  a  finding  of  negligence  in  not 
protecting  the  approach  by  a  fence. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  IWg.  f  1145;  Dec.  Dig.  §  2SG.«] 

2.  GaBBIBBB  ^  347*)— IlTJUBT  TO  Pa88e:«geb— 
JUBT  QCESnOH  —  COKTaiBUIOBT  NEQU- 
QENCE. 

Whether  plaintiff  was  guilty  <rf  contributory 
negligence  was  a  jury  question. 
.  [EJd.  Note— For  other  cases,  see  Carriers, 
Cent  Dig.  Si  1395,  1402 ;  Dec  Dig.  S  347.«] 

3.  Cabbiebs  (§  286*)— Injubt  to  Passesgeb 
— Dtnr  or  Cabbieb— Appboachzs. 

Railroad  companies  must  keep  in  a  reseon- 
ably  safe  oondition  all  parts  of  their  platforms 
and  approaches  thereto  to  which  the  public  does 
or  would  naturally  resort  and  all  parts  of  ibeir 
station  grounds  reasonably  near  the  platform 
where  passengers  would  naturally  or  ordinarily 
go  to  board  cars  or  after  alighting. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent.  Dig.  S  1145;  Dec  Dig.  i  28&*] 

4.  Carbiebs  (§  306*)— InJUBT  n>  PAasxNocB— 

Duty  op  Lessee. 

Both  under  the  policy  of  the  statutes  and 
independent  thereof,  the  operating  lessee  of  a 
railroad  must  exercise  care  to  protect  pasfwn- 
gers  and  others  having  a  right  upon  its  depot 
premises  by  keeping  such  premises  and  the  ap- 
proaches thereto  in  a  reasonably  safe  condition. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  i  1249;  Dec  DifrTsOa*] 

5.  EvioENCB  (I  171*)— Best  Evidence— Sec- 
ondary Evidence— Collateral  Mattebs. 

In  an  action  against  a  railroad  company 
for  injuries  to  a  passenger  by  Calling  into  a 
bole  on  another's  land,  adjacent  to  an  approach 
to  the  depot  the  admission  of  a  certiBed  copy 
of  a  deed  showing  the  width  of  the  company's 
right  of  way  at  that  point  related  to  a  colUtenl 
matter,  so  that  It  need  not  t>e  shown  that  the 
original  was  not  obtaiaabls  before  Introducing 
the  certified  copy. 

[Ed._Note.— For  oUier  cases,  see  BTidence, 
Cent  Dig.  |i  460,  528;  Dec  Dig.  i  171.*] 

Appeal  from  Circuit  Court,  Sdnstisn 
County;  Daniel  Hon,  Judge. 

Action  by  J.  H.  Caldwell  against  tbe  St 
[iouls  &  San  Frandsco  Railroad  Company. 
From  a  Jndgmait  for  plaintiff,  defendant  ap- 
peals. Afflrmed. 
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W.  F.  Brans  and  B.  R.  Davidson,  for  ai»- 
pellant    Mecbem  &  Mecliem,^for  appellea 

Mcculloch,  O.  J.  Appellee  sues  to  re- 
cover damages  resulting  from  personal  Inju- 
ries received  by  falling  Into  an  unprotected 
hole  or  pit  In  one  of  the  approaches  to  the 
railroad  station  of  appellant  at  the  town  of 
Huntington,  Ark.  He  recovered  a  verdict 
for  damages,  and  appellant  has  brought  the 
case  bere  for  review. 

It  Is  alleged  In  the  complaint  that  appel- 
lant, for  several  years  prior  to  the  time  ap- 
I>ellee  was  injured,  negligently  permitted  a 
large  and  deep  hole  or  excavation  with  per- 
I)endlcular  sides  to  remain  open  and  unpro- 
tected on  its  right  of  way  in  close  proximity 
to  the  principal  approach  to  the  station  at 
Huntington;  that  said  approach  was  along 
and  over  the  right  of  way,  and  was  then 
being  used  and  had  for  several  years  been 
used  by  the  traveling  public,  wltb  tbe  knowl- 
edge and  consent  of  appellant  in  going  'to 
and  from  the  station ;  that  appellee  was  un- 
acquainted wltb  the  approach  and  bole,  and 
that  in  debarking  from  a  train  and  going 
from  the  staticu  in  the  nighttime  be  follow- 
ed the  lead  of  other  passengers  along  tbe  ap- 
proach, and,  without  negligence,  stepped  or 
fell  into  the  hole,  and  was  injured.  Appel- 
lant in  Its  answer  denied  all  the  allegations 
of  tbe  complaint,  and  pleaded  that  appellee's 
Injury  resulted  from  his  own  negligence. 

The  evidence  adduced  by  appellee  was  suffi- 
cient to  establish  the  following  state  of  facts: 
At  Huntington,  Ark.,  there  Is  a  passageway 
or  approach  along  the  railroad  right  of  way 
parallel  with  the  tracks,  running  from  one 
of  tbe  principal  streets  to  tbe  railroad  sta- 
tion. This  was  openly  and  generally  used 
by  passengers  going  to  and  from  the  station, 
and  had  been  so  used  for  many  years.  The 
tracks  and  approach  were  on  a  high  dump. 
There  bad  originally  been  a  spur  track  built 
by  a  coal  mining  company  from  tbe  main 
track  of  the  railroad  to  a  coal  mine ;  but  the 
mining  company  had  many  years  before 
abandoned  tbe  track  and  a  part  of  It  bad 
been  used  by  the  railroad  company  as  a  spur 
track,  running  parallel  with  tbe  main  track. 
The  approach  runs  along  between  tbe  spur 
track  and  the  edge  of  tbe  dump.  The  hole 
was  made  by  the  mining  company,  being 
called  a  "strip  pit,"  and  Is  50  to  100  feet 
wide,  and  12  to  20  feet  deep,  running  paral- 
lel wltb  the  tracks.  It  is  about  75  feet  from 
tbe  station  and  12  feet  from  tbe  edge  of  the 
track — the  approach  or  passageway  running 
between.  The  bole  was  unprotected,  and  the 
side  next  to  the  approach  was  perpendicular. 
On  the  night  in  question,  appellee  debarked 
from  the  passenger  train,  and  started,  with 
other  passengers,  to  go  along  the  passageway 
to  reach  the  street.  It  was  dark,  and  he 
stepped  to  one  side  in  order  to  let  a  man  pass 
who  was  coming  up  behind  blm  with  a  lan- 
tern, and  In  doing  so  be  fell  into  tbe  pit  and 
aostalned  personal  Injnry.  The  evidence  was 


sufficient  to  warrant  a  verdict  In  appdlee's 

favor. 

This  court  has  stated  the  law  on  this  sub- 
ject to  be  as  follows:  "As  a  general  rule, 
railroad  companies  are  bound  to  keep  in  a 
safe  condition  all  portions  ot  their  platforms 
and  approaches  thereto,  to  which  the  public 
do  or  would  naturally  resort,  and  all  portions 
of  their  station  grounds  reasonably  near  to 
the  platform,  where  passengers,  or  those  who 
have  purchased  tidtets  with  a  view  to  take 
passage  on  tbe  cars,  or  to  debark  from  them, 
would  naturally  or  ordinarily  be  likely  to 
go."  Railway  Co.  v.  Orr,  40  Ark.  182.  Bee. 
also,  St  L..  I.  M.  &  S.  Ry.  Go.  v.  Dooley, 
77  Ark.  S61,  92  S.  W.  789.  Appellant  was  a 
lessee,  operating  a  leased  railroad,  and.  tbe 
pit  was  dn^  during  the  holding  of  its  lessor ; 
but  this  does  not  affect  the  question  ot  its 
liability  for  negligent  failure  to  exerdse  care 
to  protect  its  patrons  and  passengera  and 
others  who  have  a  rl^t  to  come  upon  Its 
premises.  1  EUllott  on  Railroads,  |  471 ;  vol- 
ume 3,  I  1134.  This  duty  rests  upon  tbe  op- 
erating lessee  of  a  railroad  Independent  of 
any  statdte;  but  It  la  dearly  the  policy  of 
our  statutes  to  Impose  upon  aoch  a  leasee  all 
the  duties  luv)osed  on  the  proprietor.  St 
L.  ft  &  F.  R.  B.  Co.  V.  Hale^  82  Ark.  17D. 
100  S.  W.  1148. 

Appellant  relies  on  Fordyce.  r.  Russell,  59 
Ark.  312.  27  S.  W.  62,  and  like  cases,  bold- 
log  that.  In  order  to  hold  a  railroad  cwpo- 
ration  liable  tor  damifges  to  adjoining  lands 
resulting  from  a  nuisance  created  by  Its  pred- 
ecessor, tt  must  be  shown  that  tbe  last  com- 
pany had  done  some  affirmative  act  adopting 
tbe  nuisance,  and  that  the  mere  failure  to  re- 
move the  nuisance  does  not  create  liability. 
This  doctrine  cannot  however,  be  invoked  to 
relieve  a  railroad  company  from  its  duty  to 
protect  tbe  public,  and  particularly  its  pa- 
trons and  passengers.  Even  If  appellant  had 
no  right  to  fill  tbe  abandoned  pit  on  tbe  prop- 
erty of  the  mining  company.  It  should  have 
protected  the  passageway  by  a  fence  or  rail- 
ing at  the  place  where  it  abutted  on  the  pic, 
so  as  to  guard  travelers  from  the  danger. 
At  least.  If  the  exercise  of  care  for  the  safe- 
ty of  travelers  required  It  then  appellant 
should  have  done  that,  and  the  Jury  were 
warranted  in  finding  that  It  was  negligence 
not  to  do  so.  There  was  some  evidence  to 
the  effect  that  the  town  authorities  construct- 
ed the  passageway,  but  It  was  on  the  railroad 
right  of  way,  and  that  did  not  absolve  the 
railroad  company  from  Its  duty  to  exercise 
ordinary  care  In  freeing  from  danger  the  pas- 
sageway which  was  an  approach,  on  Its  own 
premises,  to  the  station,  and  was  habitually 
used  by  Its  patrons  in  passing  to  and  from 
tbe  station. 

Tbe  question  of  contributory  negligence 
was  properly  submitted  to  the  jury,  and  the 
question  was  one  of  fact  for  the  Jury  to  de- 
cide whether  or  not  appellee  was  guilty  of 
negligence  nndw  tbe  drcnmstances  described. 
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Appellee  was  allowed,  over  appellant* a  ob* 
}ectlon,  to  Introduce  In  evidence  a  certlfled 
copy  of  a  certain  deed  to  the  Little  Rock  & 
Texas  Railway  Company,  appellant's  lessor. 
This  was  done  to  show  the  width  of  the 
right  of  way,  and  objection  was  made  on  the 
ground  that  no  foondatlon  was  laid  for  the 
Introdnctlon  of  the  record  by  first  showing 
why  the  original  deed  could  not  be  produced. 
The  deed  related  to  a  collateral  matter,  and 
did  not  form  the  basis  of  the  cause  of  action, 
and  therefore  Its  Introduction  did  not  fall 
within  the  rule  that  secondary  evldraice 
should  be  excluded  unless  proof  Is  made  that 
the  primary  evidence  was  not  obtainable^ 
17  Cye.  409. 

The  Instructions  of  the  court  were  in  ac- 
cord with  the  law  as  here  announced,  and  we 
find  no  error  In  giving  Instructions  or  in  the 
refusal  of  those  requested  by  appellant 

Affirmed. 


ST.  LOUIS,  I.  M.  &  S.  RT.  CO.  v.  TOWNES. 
(Supreme  Court  of  Arkansas.    Jan.  24,  1910.) 

1.  Carbiebs  (I  85*)— Oabbiaog  or  Fbeigiit 
— NoTicB  OP  Abbival  of  Goods. 

Where  a  carrier  is  required  by  the  contract 
of  shipment  to  give  notice  of  the  arrival  of  the 
cars  at  tbe  point  of  destination,  there  is  a  cor- 
responding duty  on  the  consignee  to  put  him- 
self in  a  position  to  receive  tbe  notice;  and, 
where  he  fniled  to  make  arrangements  for  no- 
tice, he  Impliedly  agreed  that  the  carrier  should 
hold  the  goods  until  tbe  bills  of  lading  were 
presented  by  some  one. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  SI  81^-321 ;  Dec.  Dig.  S  85  *1 

2.  Carbiebs  (S  104*)  —  Befttsal  to  Accept 
Goods— Notice  to  Shipper— Evioknce. 

Where,  in  an  action  by  a  shipper  for  dam- 
ages from  the  delay  of  the  carrier  in  notifying 
him  of  tbe  refusal  of  a  third  person,  to  whom 
the  goods  had  been  sold,  to  accept  them,  the 
evidence  showed  that  the  property;  was  shipped 
to  the  Aipper's  order  with  directions  to  notify 
tite  third  person,  that  the  third  person  was  duly 
notified,  but  refused  to  receive  the  goods  because 
damaged,  and  that  the  shipper  was  not  prompt- 
ly notified  of  such  refusal,  but  the  evidence  did 
not  show  .  the  condition  of  the  goods  when 
shipped,  the  shipper  could  not  recover. 

[Ed.  Note.— For  oOier  cases,  see  Carriers, 
Dec  Dig.  {  104.*] 

*8.  Appeal  Aito  Ebbob  (S  938*)— Rxcobd— 

Pbesuhptions. 

AVhere  the  Judge  certified  in  the  bill  of 
exceptions  that  it  contained  all  the  evidence,  and 
the  clerk  omitted  some  of  the  writings  which 
were  read  in  evidence,  and  called  for  in  the  bill 
of  exceptions,  but  none  of  the  omitted  writinrs 
affected  tbe  issues,  the  court' on  appeal  could 
not  indulge  the  presumption  that  the  omitted 
writings  contained  evidence  sufficient  to  justify 
tbe  judirment,  not  sustainable  on  the  evidence 
In  the  bill  of  exceptions. 

[Ed.  Xote.— For  other  cases,  see  Appeal  and 
Error.  CeoL  Dig.  H  3793~;1803;  Dea  Dig.  | 
038.*J 

Appeal  from  Circuit  Conrt,  Clark  Coanty; 
Jacob  M.  Carter.  Judge. 
Action  by  J.  M.  Townes  against  tbe  St. 

Louis,  Iron  Mountain  &  Southern  Railway 


Company.  From  a  Judgment  for  plalntUT, 
defoiduit  appeals.  Reversed  and  remanded. 

Einawortliy  &  Rhoton  and  Jaa,  H.  Steven- 
Bon,  for  appelant  B.  S.  A  J.  T.  Jtrfmson, 
for  appeUee. 

Mcculloch,  C.  J.  Thia  is  an  action  In- 
stituted by  the  plaintiff,  J.  M.  Townes, 
against  the  St.  Louis.  Iron  Mountain  & 
Southern  Railway  Company  to  recover  dam- 
ages for  alleged  breaches  of  contracts  of 
carriage  of  numerous  car  loads  of  oats  and 
a  car  load  of  bran.  All  except  four  car  loads 
were  shipments  from  points  in  Nebraska 
and  Missouri  to  Texarkana,  Ark.,  and  tbe 
four  were  shipments  from  Texarkana  to 
Arkadelphia,  Ark.  The  consignments  to 
Texarkana  were  purchases  made  by  the 
plaintiff  and  shipped  by  bis  vendors  to  tbe 
shipper's  own  order,  the  bills  of  lading  con- 
taining directions  to  "notify  J.  M.  Townes, 
Texarkana.  Ark."  Plaintiff  resided  at  Little 
Rock,  and  was  engaged  here  In  buslneas.  He 
bad  no  place  of  business  nor  agent  at  Texar- 
kana. The  bills  of  lading  were  sent  to  a  bank 
In  Little  Rock,  attached  to  drafts  of  the  sev- 
eral vendors  on  the  plaintiff  for  the  purchase 
price  of  the  products  sold.  These  punAases 
and  consignments  were  not  all  made  at  the 
same  time,  but  were  scattered  through  the 
months  of  September  and  October,  1907.  As 
soon  as  the  drafts  reached  Little  Rock, 
which  was  usually  a  day  or  two  after  be  re- 
ceived the  Invoices  from  his  vendors,  and 
before  the  consignments  bad  time  to  reach 
Texarkana,  plalntUT  resold  the  prodace  to 
the  Josey  Grain  Company  of  Texarkana,  and 
at  bis  request  the  bank  at  Little  Rock  for- 
warded to  a  bank  at  Texarkana  his  drafts 
on  the  Josey  Grain  Company  for  the  pur^ 
chase  price,  with  the  bills  of  lading  attach- 
ed. In  the  ordinary  course  of  transporta- 
tion. It  usually  required  10  or  11  days  for 
the  cars  to  reach  Texarkana  after  shipment; 
and  there  Is  no  evidence  that  the  cars  were 
not  promptly  transported  to  said  destina- 
tion. When  they  reached  there,  the  agent 
of  the  railway  company  promptly  notified 
the  Josey  Grain  Company  of  their  arrivaL 
Mr.  Josey,  of  the  Josey  Grain  Company,  tes- 
tified that  he,  in  turn,  notified  plaintiff. 
Plaintiff  denied  this,  however,  and  tbe  testi- 
mony on  this  point  Is  conflicting.  No  notice 
was  given  directly  by  the  railroad  company 
to  plaintiff.  Tlie  Jos^  Grain  Company  de- 
clined to  receive  tbe  Bbipm«it  oa  acconnt 
of  Btringen<7  of  money  matters  and  dullness 
of  the  grain  market  at  tbat  time.  Tbe  cars 
remained  In  tbe  railroad  yards  at  Texar- 
kana, and  plaintiff  testified  that  tb»  first 
intimation  be  bad  of  ttie  arrival  of  th«  cars 
was  on  November  28d,  when  he  discovered 
the  fact  by  accident  from  tbe  comiHui7*s 
claim  agent  at  Little  Rock.  He  made  no 
Inquiry  for  the  cars,  be  says,  and  was  not 
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In  Texarkana  durlac  that  poiod.  and  neither 
save  dlrecttona  to  the  company  for  the  for- 
warding of  notice  to  him  of  the  arrival  of 
the  can,  nor  made  any  arrangements  with 
any  one  In  Texarkana  to  receive  notice  for 
talnit  farther  than  to  forward  the  bills  of 
lading  to  tile  bank  attached  to  the  drafts  on 
the  Joaey  Grain  Company,  which  authcfflsed 
the  latter  to  take  np  the  draft  and  bllla  of 
lading  and  recelTe  the  can. 

nalntUt  claims  the  right  to  recover  dam- 
ages (m  acconnt  of  the  company's  failure  to 
notify  him  ot  the  arrlral  of  the  cars,  and  he 
attempted  to  prove  damages  by  reason  <a 
loss  tn  weights  and  depredation  In  prices 
doring  the  delay.  It  seems  clear  to  ns  that 
on  this  state  ot  focts  the  plaintiff  Is  not  en- 
titled to  recover.  Am  the  company  was  re- 
quired by  the  terms  of  the  contract  to  give 
lilm  notice  of  the  arrival  of  the  can  at  T^- 
arkana,  there  was  a  corresponding  duly  de- 
volving on  him  to  pat  himself  In  position  to 
recelTO  the  notice,  so  that  the  same  would 
be  available^  Any  attempt  to  give  him  no- 
tice at  Texarkana  would  have  proved  fruit- 
less, for  he  was  not  there  to  receive  It;  and, 
befbre  he  can  complain  at  the  failure  of  the 
company  to  comply  with .  the  contract  by 
giving  him  the  notice,  he  most  have  first 
performed  the  contract  Impliedly  Imposed  on 
him  to  put  hlmsdf  In  position  to  receive  the 
notice.  cannot  complain  -wbea  he  has 
failed  to  perform  his  part  of  the  contract, 
for,  when  he  ftiUed  to  make  arrangements 
for  the  carrier  to  give  him  notice,  he  Im- 
pliedly a^eed  for  the  latter  to  hold  the 
gooda  until  the  bills  of  lading  were  presmt- 
•ed  1^  some  one.  This  Is  what  the  law  re- 
quired the  carrier  to  do,  and  he  conld  exped: 
nothii^  more.  '*It  Is  tte  duty  of  the  cw- 
slgnee,"  says  Mr.  Hutchinson,  "to  be  on 
hand  and  ready  to  receive  the  goods.  He 
<!aimot  absent  himself,  and  thus  put  It  out 
of  the  power  of  the  carrier  to  make  a  de- 
livery to  him,  and  hold  him  during  his  ab- 
sence to  the  otraordlnary  care  of  the  goods 
required  of  the  carrier.  If,  therefore^  he  be 
absent  when  tite  <»rrler  in  ready  to  deliver 
the  goods,  and  has  1^  no  agent  known  to 
the  carrier  to  whom  delivery  can  be  made 
for  him,  or  to  wlu»n  notice  can  be  given  of 
tbelr  airlval,  the  carrier  becomes  at  moe  a 
m«a  wanbouseman  of  the  goods."  2  Hutch- 
inson on  Oarriers,  S 128.  The  Supirane  Gburt 
of  Indiana,  speaking  oa  this  subject,  said: 
"The  doctrine  that  the  carrier's  duty  to  de- 
liver and  the  consignee's  du^  to  receive  are 
reciprocal,  and  that  each  must  be  maintain- 
«d,  is  approved  by  the  plainest  considera- 
tions of  justice,  and  Is  necessary  to  prwent 
wrong  and  Imposition."  Adams  Exp.  do.  v. 
Darnell,  81  Ind.  20,  W  Am.  Dec.  082.  The 
above  quotations  are  taken  from  discussions 
of  the  ganoal  question  as  to  when  Ushilt^ 
as  a  carrier  ceases  and  that  of  a  warehouse- 
man begins;  but  the  inlnetple  Is  the  same 


in  determining  the  question  of  liability  of 
the  carrier  for  falling  to  give  notice  where 
damages  are  alleged  to  have  resulted  from 
such  delay.  The  four  car  loads  of  oats  con- 
signed to  Aiicaddphla  were  shipped  by  plaln- 
tlff  to  his  own  order  with  directions  to  no- 
tify Arkadelphia  Rolling  Mills,  to  whom 
plalntUI  had  sold  the  oata,  and  that  compa- 
ny was  duly  notified  of  the  arrival  ot  the 
cars,  but  refused  to  receive  the  oats  on  ac- 
count of  finding  them  to  be  In  a  damaged 
condition.  -  Plaintiff  was  not  promptly  noti- 
fied of  the  refusal  of  the  Arkadelphia  Roll- 
ing MUls  to  accept  these  cars,  and  he  sues 
to  recovw  demprrage  dtarg^  dnflng  the 
period  of  delay,  which  be  was  required  to 
pay,  and  also  alleged  damage  to  the  oats. 
The  evidence  on  this  branch  of  the  case  is 
not  snffldent  to  show  the  conditliHi  the  oats 
were  in  when  they  were  shipped,  so  It  was 
Impossible  for  the  Jury  to  determine  how 
mudi  the  damage  was,  if  any,  caused  by  the 
delay.-  We  cannot  deteimlne  from  the  vo- 
dlct  bow  much  the  Jury  allC(.wed  for  this. 

Counsel  tor  plaintiff  Insist  that  the  bill  of 
exceptions  does  not  contoln  all  the  evidence, 
and  that  for  that  reason  we  should  Indulge 
the  presumption  that  the  Judgment  is  cor* 
rect  and  affirm  It  The  trial  Judge  certifies 
In  the  bill  of  exceptions  that  It  contolns  all 
the  evidence,  but  the  derk.  In  making  up 
the  transcript,  omits  some  of  the  writings 
which  were  read  In  evldoice  and  called  for 
In  the  bill  of  exceptions.  These  omitted 
writings  consisted  of  orden  of  the  Railroad 
Commission  and  matters  of  correspondence 
after  the  alleged  damage  occurred,  and  dur- 
ing the  period  of  attempted  adjustment,  and 
none  of  tlmn  affect  the  question  ot  ai^l- 
lant's  liaUllty  so  far  as  omcems  the  points 
nec^nary  to  decide  in  disposing  of  the  case 
here.  Tho  contents  of  those  writings  could 
not  alEect  those  questions^  so  we  cannot  in- 
dulge the  presumption  that  they  contained 
evidence  sufficient  to  establish  liability  of 
appellant  North  State  Fire  Ins.  Co.  v.  DU- 
kud.  88  Ark.  47S.  116  S.  W.  154;  Wadly  v. 
Leggett  82  Ark.  262,  101  a  W.  720,  118  Am. 
8t  Bep.  70.  Other  questtons  raised  In  th» 
case  need  not  be  decided. 

Berersed  and  remanded  for  new  trial. 


GBAMMER  v.  BL^SBTT. 

(Supreme  Court  of  Arkansas.   Jan.  24,  1910.) 

1.  FOBCIBLE  ENTBT  AND  DCTAIRER  (S  4*)— 
ClVn.  LlABIUTr— NaTUBB  AKD  ELEHEmS. 
Under  a  statute  (Klrby'i  Dig.  |  Se2&)  pro- 
viding that  if  anv  peraon  ahall  eater  Into  or  ap- 
on  any  lands  and  detain  or  bold  the  same  wltn- 
ont  right  or  claim  of  title,  or  by  such  words  and 
actions  as  have  a  natural  tendency  to  excite 
fear  or  apprehension  of  danger  or  frightening, 
by  threats  or  other  drcmnstances  of  terror,  com- 
pel a  party  to  yield  posseasioD,  the  offender  shall 
be  deemed  guiltv  of  forcible  entry  and  detainer, 
where,  while  plaintiff  was  In  the  actual  poe- 
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seirion  of  land,  fencinc  and  clearing  It,  and  at 
least  prima  fade  entitled  to  the  poesesslon,  de- 
fendant approached  bin  in  anger,  called  him 
namea,  posted  notices  apon  the  laDd  against 
trespassers  and  threatened  to  arrest  falm,  and 
then,  calling  to  his  assistance  fonr  or  Bve  other 
men,  forcibl?  toolc  possession  of  the  land  by 
tearing  down  plaintiff's  fence,  and  inclosing  the 
land  with  a  fence  of  his  own,  be  was  guilty  of 
forcible  entry  and  detainer  nnder  the  law. 

[Ed.  Note. — For  other  cases,  see  Forcible  En- 
try and  Detainer,  Cent  Dig.  i|  S-22 ;  Dec.  Dig. 
I  4.*] 

2.  FOBCIBLB  ENTBT  AND  DSTAIKEB  (i  29*)— 

Civil  Liabilitt  —  AcnoKs  —  Etioehcb  — 

Weight  and  Subticiesct. 

Id  an  action  for  forcible  entiT  and  detain- 
er, evidence  JteUt  to  sustain  a  vwdict  for  plain- 
tiff. 

[Ed.  Note. — For  other  cases,  eee  Forcible  En- 
ti^M  Detainer,  Cent  Dig.  S  140 ;  Dec.  Dig. 

Appeal  from  CIrcalt  Court.  Benton  County  ; 
X  S.  Maples,  Judge. 

Action  by  John  H.  Blansett  against  John 
0.  Orammer.  From  a  Judgment  for  plaintiff, 
defendant  appeals.  Affirmed. 

Rice  &  Dickson  and  J.  A.  Rice,  for  appel- 
lant E.  P.  Watson  and  McGlll  &  Llndsey, 
for  appellee, 

BATTLE,  J.  This  la  an  action  of  forcible 
entry  and  detainer,  which  was  Instituted  by 
John  H.  Blansett  against  John  C.  Grammer 
In  the  Benton  circuit  court  to  recover  posses- 
Blon  of  certain  land.  PlaiutlfiT  alleges  aub- 
Btantlally  as  follows:  On  the  12th  day  of 
January,  1909,  he  leased  from  Clementine 
Boles  a  certain  tract  of  land  and  Immediately 
took  poBsesBlon  of  It,  atid  thereafter  fenced 
with  a  substantial  fence  15  acres  thereof, 
and  was  clearing  the  same  preparatory  to 
cultivating  crops  thereon  for  the  year  1909, 
and  was  in  the  open,  actual,  and  exclusive 
possesBlon  of  the  15  acres  and  in  constructive 
possession  of  the  remainder  by  lease,  when 
the  defendant  John  Grammer,  forcibly  took 
possession  thereof  by  threatening  to  beat  him 
if  be  did  not  deliver  It  to  blm,  and  by  abusive 
langnase  and  by  entering  upon  the  land  and 
tearing  down  plaintiff's  fences,  all  of  which 
was  done  by  force  conslstli^  of  the  defend- 
ant and  fonr  or  five  other  men,  who  by  their 
numbers  and  threats  Intimidated  and  drove 
him  from  the  possession,  and  built  a  fence 
around  the  land,  and  baa  since  retained  pos- 
session by  force,  and  damaged  him  in  the 
sum  of  $250.  Plaintiff  asked  for  Judgment 
for  possession  of  the  land,  and  for  damages. 

The  defendant  answered  and  denied  the  al- 
legations in  the  complaint,  and  pleaded  that 
E.  S.  Grammer  was  the  owner  of  the  land. 

The  Jury  in  the  case,  after  hearing  the  evi- 
dence adduced  by  the  parties  and  the  Instruc- 
tions of  the  court,  returned  a  verdict  In  fa- 
vor of  the  plaintiff  for  the  land  and  f20  dam- 
ages. Judgment  was  rendered  accordli^ly, 
and  the  defendant  appealed. 

Plaintiff  read  as  evidence  In  the  trial  a 


deed  executed  by  the  CMumliBlonOT  of  state 
lands  of  the  state  of  Arksnsas,  by  whixSi  the 
land  was  conveyed  to  B.  P.  Watson,  and  in 
which  It  was  shown  that  the  land  wns  sold 
nndep  a  decree  of  the  Boiton  duuKery  court 
in  accordance  with  an  act  (Laws  1881,  No.  89 
entitled  "An  act  to  enforce  the  payment  of 
overdue  taxes,**  approved  UanSi  22,  1881, 
and  an  act  entitled  "An  act  to  amend  section 
1  of  an*  act  entitled  an  act  to  enforce  the  pay- 
ment of  overdue  taxes,  approved  Handi  12, 
1881,"  to  the  state  of  Arkansas ;  snd  read  as 
evidence  the  deed  of  B.  P.  Watson  conTsylng 
the  land  to  Clementine  Boles,  and  hor  lease 
of  the  land  tb  plaintiff. 

The  evidence  which  supported  tbe  veidlct 
of  the  Jury  tended  to  prore  the  fallowing 
facts:'  About  the  10th  day  of  rebmary,  1909; 
plaintiff  took  possession  of  the  land  under 
his  lease  and  cleared  and  fenced  a  part  of 
It,  and,  while  he  was  doing  so,  the  defendant 
put  up  notices  on  the  land  stating  that  the 
land  belonged  to  E.  S.  Grammer,  and  that 
all  trespasBers  would  be  arrested  and  prose- 
cuted. "He  came  up  on  the  land  when  'plain- 
tiff* was  at  work  fencing  and  asked  *hlm' 
'what'  'he'  was  going  to  do  about  it  He  told 
him  that  'he'  'thought'  bis  lease  was  good, 
and  he  was  going  to  hold  the  land  and  go 
ahead.  He  appeared  to  be  angry,  and  said 
that  any  man  who  would  come  between  a 
neighbor  and  a  stranger  was  a  cur  or  no  bet- 
ter than  a  cur  pup,  or  words  to  that  ^ect 
and  said  he  intended  to  have  plaintiff  ar- 
rested. As  he  started  away,  he  repeated 
that  a  man  who  would  come  between  a  neigh- 
bor and  a  stranger  was  no  better  than  a  cur 
dog."  Shortly  after  that,  while  plaintiff  was 
still  clearing  the  land,  the  defendant  and 
four  or  five  other  men  entered  upon  the  land 
and  tore  down  plaintiff's  fence,  and  inclosed 
It  with  a  fence  of  his  own.  The  plaintiff,  be- 
lieving that  it  was  dangerous  for  him  to  re- 
main and  continue  his  work,  went  away,  and 
brought  this  action.  The  fence  constructed 
by  plaintiff  on  the  land  and  destroyed  by 
the  defendant  was  worth  $20. 

The  defendant  offered  the  deed  of  E.  S. 
Grammer  as  evidence  for  the  purpose  of 
showing  that  the  land  belonged  to  him ;  but, 
the  deed  being  void  on  account  of  the  defect- 
ive description  of  the  land  In  the  deed,  the 
court  refused  to  allow  It  to  be  read. 

The  dtfendant  does  not  atta<&  the  Instroo- 
tloDS  of  the  court  on  this  appeal,  but  we  copy 
one  in  this  opinion  to  show  how  the  facts 
were  submitted  to  Ha  jury.  The  court  In- 
structed the  Jury  in  part  as  follows: 

"If  you  find  from  a  prepondmnce  of  the 
evidence  that  plaintiff  was  In  the  actual  pos- 
session of  the  land  described  In  the  complaint 
and  that  the  defoidant  entered  upon  said 
land  and  by  the  use  of  threats  and  by  remov- 
ing the  plaintiff's  fence,  or  by  such  otb» 
words  and  actions  as  had  a  natural  tendency 
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to  excite  fear  or  apprtibenslon  of  danger  on 
tbe  imit  of  the  plaintiff,  and  to  Induce  blm 
to  yield  poB session  of  said  land,  and  that  by 
tbe  vae  of  anch  means  def^idant  did  Induce 
the  plaintiff  to  yield  np  to  him  anch  posBes- 
Blon,  the  defendant  wonid  be  srallty  of  a 
forcible  entry  and  detainer,  and  yon  will 
find  tor  tbe  plaintiff.  It  wonld  not  be  neces- 
sary, to  constltnte  SQCh  forcible  entry  and 
detainer,  that  the  defendant  abonld  actually 
use  force  against  the  person  of  tbe  plaintiff." 

The  atatntea  of  tbls  state  provide:  "If 
ai^  person  shall  enter  Into  or  upon  any  lands, 
tenements  or  other  poraesslons  and  detain  or 
bold  the  same  without  rlg^t  or  dalm  of  title 
•  •  •  or  by  such  words  and  actions  as 
have  a  natural  tendency  to  excite  fear  or  ap- 
prehension of  dai^er  *  *  *  or  frightening 
by  threats  or  other  drcnmstancea  of  terror, 
the  party  to  ji^A  possession,  In  sndi  cases 
erery  person  so  offending  shall  be  deemed 
guilty  of  a  forcible  entry  and  detainer  with- 
in the  meaning  of  tbls  act"  KIrby's  Dig.  | 
3629. 

"Generally  speaking,  forcible  entry  and  de- 
tainer Is  a  remedy  tor  the  protection  of  the 
actual  possession  of  realty,  whether  rightful 
or  wrongful,  against  forcible  Invasion,  Its  ob- 
ject being  to  prevent  disturbances  of  tbe  pub- 
lic peace,  and  to  forbid  any  person  righting 
blmself  by  his  own  hand  and  by  violence; 
and  therefore  ordinarily  the  only  matters  In- 
volved are  tbe  possession  of  plaintiff  and  the 
use  of  force  by  defendant"  McGulre  v.  Cook, 
13  Ark.  448;  Hall  v.  Trucks,  38  Ark.  257; 
Ldttell  v.  Grady,  38  Ark.  584;  Anderson  v. 
Mills,  40  Ark.  192 ;  Johnson  v.  West.  41  Ark. 
535;  19  Cyc.  p.  1124,  and  cases  dted. 

In  Iron  Mountain  Railroad  Company  v. 
Johnson.  110  U.  S.  608,  7  Sup.  Ct  338,  30  L. 
Ed.  504,  It  Is  said: 

"Tbe  general  purpose  of  these  statutes  la 
that,  not  regarding  tbe  actual  condition  of 
the  title  to  the  property,  where  any  person  la 
In  the  peaceable  and  quiet  possession  of  It,  he 
shall  not  be  turned  out  by  strong  hand,  by 
force,  by  violence,  or  by  terror.  The  party  so 
using  force  and  acquiring  possession  may 
have  the  superior  title,  or  may  iiave  the  bet- 
ter right  to  the  present  possession,  but  the 
policy  of  the  law  In  tbls  class  of  cases  is  to 
prevent  disturbances  of  the  public  peace,  to 
forbid  any  person  righting  himself  In  case  of 
that  kind  by  his  own  hand  and  by  violence, 
and  to  require  that  the  party  who  has  In  this 
manner  obtained  possession  shall  restore  it 
to  the  party  from  whom  It  has  been  obtain- 
ed," etc 

And  again:  "If  the  law  was  otherwise, 
force,  tbe  exhibition  and  use  of  deadly  weap- 
ons, and  threats  of  personal  violence  would 
speedily  take  the  place  of  lawful  and  peace- 
able methods  of  gaining  tbe  possession  of 
property." 

The  statutes  of  this  state  provide  In  ac- 
tions like  this  "tbe  title  to  tbe  premises  In 


question  shall  not  be  adjudicated  upon  or 
glvoi  In  evidence,  except  to  show  tbe  right  to 
the  pos8e88l<m,  and  the  extent  thereof."  KIr- 
by's Dig.  1 8618. 

In  this  case  the  evidence  shows  that  plain- 
tiff was  In  the  actual  possession  of  the  land 
In  controreray,  fencing  and  dearlng  tbe  same, 
and  at  least  prima  fade  entitled  to  tbe  pos- 
session. While  doing  so  the  defendant  ap- 
proached blm  In  anger,  and  in  effect  called 
him  a  cur.  He  posted  upon  the  land  notices 
against  trespassers  and  threats  of  arrest; 
and  then,  calling  to  his  asalat&nce  four  or 
five  other  m&i,  forcibly  took  possesslcm  of 
the  land  by  tearing  down  plaintiff's  fence 
and  inclosing  the  same  with  a  fence  of  his 
own.  Under  the  most  provoking  clrcumstan* 
ces,  he  left  to  bim  the  choice  of  two  evils— 
to  engage  in  an  unequal  combat  to  maintain 
his  possession  or  yield  possession  under  ne- 
cessity and  bring  tbls  action,  the  course  pre- 
scribed by  law  in  such  cases.  The  evidence 
sustained  the  rerdlct 

Judgmoit  affirmed. 


LEIFBB  MFG.  CO.  v.  GROSS  et  al. 
(Supreme  Court  of  ArkauBas.    Jan.  24,  1910.) 

1.  Mechanics'  Liens  (|  118*)  —  Statdtm  — 

CoMPi^NCB— Notice. 

KIrby's  Dig.  |  4976,  provides  that  persons 
other  than  the  original  contractor  shall  give  10 
days'  notice  before  the  filing  of  a  lien,  to  the 
owner  or  agent  or  either  of  them,  alleging  the 
amount,  and  from  whom  it  Is  due.  Held  that, 
before  a  subcontractor  can  be  entitled  to  a  Hen 
for  materials  furnished,  he  must  give  tbe  notice 
within  tbe  time  and  manner  prescribed. 

[Ed.  Note.— For  other  cases,  see  Mechanics' 
Liens,  Cent  Dig.  8  161;  Dec.  Dig.  |  11&*] 

2.  Fbaudb,  Statutb  of  (8  26*)  —  Obioinai. 
oslioation. 

Where  plaintiff  furnished  materials  for  de* 
fendant's  building  solely  on  defendant's  prom- 
ise to  pay  for  them  if  tbe  contractor,  who  was 
present  during  the  negotiations,  did  not,  and 
plaintiff  extended  credit  during  the  entire  trans- 
action only  to  the  owner,  and  not  to  the  con- 
tractor, the  agreement  was  not  within  tbe  stat- 
ute of  frauds,  as  a  promise  to  pay  the  debt  of 
another,  but  was  defendant's  original  obligation. 

[Ed.  Note^For  other  cases,  see  Frauds,  Stat- 
ute of,  Cent  Dig.  H  35-42^6 ;  Dee.  DigTi  26.*] 

3.  Mechanics'  Liens  (|  US*)  — "Subcon- 

TBACTOBS'*  —  RiaBT  TO  LlEN  — NOTICE  TO 
OWNBB. 

Where  plaintiff  furnished  materials  for  de- 
fendant's building  under  a  contract  with  defend- 
ant, and  not  with  the  contractor,  plaintiff  was 
not  a  "8ul>contractor"  defined  by  Kirby's  Dig.  8 
4093,  to  Include  all  persons  famishing  work  or 
material,  except  under  contracts  directly  with 
the  owner,  etc.,  but  was  an  original  contractor, 
and  therefore  entitled  to  a  mechanic's  lien  with- 
out giving  the  notice  required  of  subcontractors 
by  section  4976. 

[Ed.  Note.— For  other  cases,  see  Mechanic^ 
liens,  Cent.  Dig.  6  161 ;  Dec.  Dig.  {  lia* 

For  other  definitions,  see  Words  and  Phiasea, 
vol.  7,  pp.  6704-6705;  vol.  8,  p.  7806.] 

4.  Damages  (8  189*)— Bvidencb— Contbact— 

DEXAT  in  PEBrOBUANCB. 

Defendant  was  not  entitled  to  recoup  dam- 
ages for  delay  in  performance  of  plaintiff's  con- 
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tract  to  furnish  materials  for  a  balldinff,  where 
the  only  evidence  of  damage  was  the  testimony 
of  one  witness,  in  the  nature  of  a  miest.  that 
defendant  soffend  between  $S00  and  $400 1^  the 

delay. 

lEd.  Note. — For  other  cases,  see  Damages. 
Cent.  Dig,  I  912;  Dec  Di«.  8  189.*] 

5.  Dahaoes  (I  122*}— Maxxeul  Coittbjlot— 

Delat. 

The  measnn  of  damages  for  a  material- 
man's failure  to  fnmlsh  material  for  the  com- 
pletion of  the  building  within  the  time  Is  the 
rental  value  of  the  buflding  during  the  time  the 
owner  is  deprived  of  its  use  by  reason  of  soch 
failure,  and  not  the  turn  lost  reason  of  idle- 
ness of  laborers  retained  during  tb»  delay,  and 
damage  to  the  work  done. 

[Ei.  Note.— For  other  cases,  see  Damages. 
Cent  Dig.  H  310-315 ;  Dec  Dig.  {  122.*] 

6.  Dauaoes  (I  175*)— BuiLDmo  Oontbaot— 
Dkibctive  GoNSTBUcnon— Bvidence. 

Where  it  Is  claimed  that  a  building  has 
been  defectively  constructed,  evidence  is  admiaai- 
ble  to  show  the  specific  defects,  and  the  cost  of 
renKiving  and  reiHacing  defective  materials. 

[Ed.  Note.— For  other  cases,  see  Damages, 
Cent  Dig-  H  468-471 ;  Dec  Dig.  |  175.*] 

7.  Sales  (i  418*)— Bbeach  bt  Seixeb— Dau- 
AOEa— Defective  Building  Materials. 

Where  building  materials  furnished  are 
claimed  to  be  Inferior  to  those  contracted  for, 
there  may  in  general  be  a  recovery  of  the  differ- 
ence  between  the  value  of  the  materials  actual- 
ly furnished  and  the  value  which  such  materials 
would  have  had  if  they  bad  been  of  the  charac- 
ter contracted  for. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  1200:  Dec  Dig.  |  418.*] 

&  Sales  rt  441*)— Bbeach  bt  Seller— De- 
fective BT7ILDINO  Materials— Evidence. 
Evidence  held  insnffioieat  to  show  the  ex- 
tent of  damages  sustained  by  the  owner  of  a 
building  arising  out  of  alleged  defective  materi- 
als sold  to  him. 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  {  1283;  Dec  Dig.  f  441.*] 

a  Sales  (I  415*)— Breach  bt  Sexxbb— Dah- 

AaE»— Burden  of  Proof. 

A  buyer  of  building  materials  claiming  that 
the  materials  furnished  were  defective  has  the 
burden  of  proving  the  extent  of  his  damage, 

[Ed.  Note.- For  other  cases,  see  Sales,  Cent. 
Dfg.  i  1170;  Dec  Dig.  i  415.*] 

Appeal  from  Garland  Chancery  Court;  Al- 
pbonso  Curl,  Chancellor. 

Action  by  the  Leifer  Manufacturing  Com- 
pany against  B.  Gross  and  others.  From  a 
decree  dismissing  the  complaint  for  want  of 
equity,  plaintiff  appeals.  Reverseil  and  re- 
manded, with  directions. 

Downie,  Bouse  &  Streepey,  for  ai^ieUant. 
Greaves  &  Martin,  for  appellees. 

FRAUENTHAIi.  J.  The  plaintiff  below, 
Leifer  Manufacturing  Company,  instituted 
this  suit  in  the  Garland  chancery  court 
against  the  defendant  B.  Gross  upon  an  ac- 
count for  materials  furnished  In  the  construc- 
tion of  a  building  in  the  city  of  Hot  Springs, 
Ark.  The  account  consisted  principally  of 
concrete  building  material  or  blocks,  and 
amounted  in  the  aggregate  to  $1,016.20.  It 
la  credited  with  a  payment  of  $200,  thus 
leaving  a  balance  of  $816.20,  tor  which 


amount  Judgment  ts  sought  It  Is  alleged  in 
the  complaint  that  the  materials  were  fur- 
nished upon  a  contract  made  with  the  defend- 
ant, who  is  the  owner  <j£  the  building;  and 
proper  allegations  are  made  therein  (or  hav- 
ing a  Uen  declared  upon  the  building  in  cases 
where  the  materials  are  furnished  by  those 
having  contracts  therefor  directly  with  the 
owner.  The  defendant  denied  that  he  entered 
into  any  contract  with  the  plaintiff  whereby 
the  above  materials  were  furnished.  He  al- 
leged that  he  bad  entered  Into  a  contract  with 
one  L.  W.  Rose  to  construct  the  building  for 
him,  and  that  said  Rose  was  the  contractor 
for  the  erection  thereof ;  that  if  plaintiff  fur- 
nished any  materials  for  tbe  constrnction  of 
the  building,  he  fumlsbed  them  to  Rose,  tbe 
contractor,  and  not  to  defendant,  and  he  al- 
leged that  no  notice  was  served  upon  him 
prior  to  the  filing  of  the  alleged  mechanic's 
lien.  He  also  alleged  that  the  plaintiff  bad 
unreasonably  delayed  the  furnishing  of  tbe 
materials,  and  that  tbe  materials  furnished 
were  defective  and  of  an  Inferior  quality,  and 
that  thereby  Rose  or  the  defendant  was  dam- 
aged in  %  sum  largely  in  excess  of  the  amount 
sued  for.  He  asked  that  the  claim  of  plain- 
tiff for  a  mechanic's  Hen  be  dismissed.  Tbe 
ciiancery  court  entered  a  decree  dismissing 
the  complaint  for  want  of  equity,  and  the 
plaintiff  prosecutes  this  !^)peal  from  that  de- 
cree. 

The  defendant  Gross  was  the  owner  of  a 
lot  in  the  city  of  Hot  Springs,  and  bad  en- 
tered Into  a  contract  with  L.  W.  Rose  by 
which  said  Rose  agreed  to  CMistmct  a  baild- 
Ing  for  him  thereon  for  the  sum  of  $5,600. 
The  building  was  constructed  of  concrete 
blocks,  and  tbe  plaiotia  furnished  the  con- 
crete materials  set  out  In  Its  complaint  which 
were  used  in  the  cmistructlon  of  the  building. 
The  plaintiff  contends  that  he  furnished  the 
materials  under  a  contract  made  therefor 
directly  with  the  defendant  The  defendant 
contend  that  the  materials  were  furnished 
under  a  contract  therefor  made  by  plaintiff 
with  said  Rose,  the  original  contractor,  and 
that  plaintiff  was  only  a  subcontractor.  It  Is 
conceded  by  the  plaintiff  that  he  did  not  give 
the  notice  required  by  section  4976,  Kiroy's 
Dig.  That  section  provides  that:  "Every 
person  except  the  original  contractor,  who 
may  wish  to  avail  himself  of  tbe  benefit  of 
the  provisions  of  this  act,  shall  give  ten  days' 
notice  before  the  filing  of  the  Hen  as  herein 
required,  to  the  owner,  owners  or  agents  or 
either  of  them  that  he  holds  a  claim  against 
such  building  or  Improvements  setting  forth 
the  amount  and  from  whom  the  same  is  due." 
Under  this  provision  of  the  law,  before  a  sub- 
contractor can  be  entitled  to  a  lien  npon  the 
building  or  improvement  for  the  materials 
furnished  by  him  in  its  construction,  be  must 
give  this  notice  in  the  time  and  manner  pre- 
scribed 1^  this  statute.  27  Cyc.  118;  Schu- 
bert V.  Crowl^,  33  Mo.  664 ;  Hahn  v.  Dlerko^ 
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87  Mo.  674;  FanlkDer  t.  Bzldfet,  110  Uo. 

App.  S77,  Sa  S.  W.  483. 

Section  4998,  Ktrby'a  Dig.  deflnes  and  de- 
termines who  iB  an  original  contractor,  and 
who  Is  a  anbcontractor  within  the  meaning  of 
the  mechanic's  Hen  law.  That  section  pro- 
Tides:  "All  persons  famishing  things  or 
doing  work  provided  for  this  act  shall  he 
considered  eabcon  tractors  except  such  persons 
as  have  contracts  therefor  directly  with  the 
owner,  proprietor,  his  agent  or  trustee."  If, 
therefore,  the  plaintiff  furnished  the  mate- 
rlals  to  the  contractor.  Rose,  and  under  a 
contract  therefor  made  solely  with  him,  then 
the  defendant  would  not  be  liable  for  the  ma- 
terials ;  and.  Inasmuch  as  it  Is  conceded  that 
the  above  notice  of  the  filing  of  the  Hen  was 
□ot  given,  by  the  plaintiff,  he  would  not  in 
such  event  be  entitled  to  a  Hen  on  the  build- 
ing. But,  on  the  other  hand,  if  the  plain- 
tiff entered  Into  a  contract  with  the  defend- 
ant to  furnish  the  materials  by  which  the 
defendant  became  liable  therefor,  then  he 
vrould  not  be  a  subcontractor,  and  li^  such 
event  would  be  entitled  to  recover  JudgmeDt 
therefor  against  defendant  and  also  to  a 
lien  on  the  building.  The  question  la  one 
chiefly  of  fact 

The  only  persons  who  i^ere  present  when 
the  agreement  was  made,  under  which  the 
plaintiff  furnished  the  materials,  were  George. 
Lelfer,  the  president  and  manager  of  the 
plaintiff,  and  the  defendant  and  said  Rose. 
When  the  defendant  first  employed  Rose  to 
construct  the  building  he  had  determined  to 
construct  It  of  brlc^;  later  he  decided  to 
construct  It  of  concrete.  The  plaintiff's  place 
of  business  and  plant  were  located  at  Little 
Rocik,  Ark.,  and  the  defendant  Gross.  In  com- 
pany with  one  Shank,  In  whose  opinion  as  to 
concrete  be  seems  to  have  had  confidence, 
visited  plaintiff's  plant  and  secured  a  sample 
of  the  concrete,  which  he  took  to  Hot  Springs 
and  had  tested.  Later  Rose  saw  the  plain- 
tiff's manager,  and  asked  as  to  the  prices  of 
the  concrete,  and  thereafter  both  Rose  and 
defendant  saw  the  plaintiff's  manager,  at 
which  time  the  contract  was  made  for  fur- 
nishing the  materials.  The  plaintiff  under- 
stood that  the  defendant  was  the  owner  of, 
and  that  Rose  was  the  contractor  for,  the 
construction  of  the  building. 

George  Lelfer,  the  plaintiffs  manager,  tes- 
tified as  follows  relative  to  the  contract:  "A. 
In  the  first  place  Mr.  Rose  came  down  there 
and  asked  tbe  prices  on  stuff,  and  then  Mr. 
Gross  came  over  with  him  and  made  a  bar- 
gain for  the  stuff  for  the  house  at  a  certain 
price.  Then  there  were  some  extras  after- 
wards that  were  put  on  the  list  So  we  ship- 
ped the  stuff  direct  to  Mr.  Gross,  Just  as  we 
understood  It  was  to  be.  •  •  •  Q.  Why 
was  It  you  shipped  them  to  Mr.  Gross,  and 
not  to  Mr.  Rose?  A.  Because  he  did  all  the 
talking.  When  he  came  back,  he  said  that 
we  should  ship  the  stuff  over  there  to  him, 
and  he  would  see  that  it  was  paid.  That's 
The  reason  we  shipped  to  Mr.  Gross.''  "A 
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•   *  *  Mr.  Grots  said  for  Of  to  Ship  the 

stuff,  and  be  would  pay  If  Rose  didn't  So 
I  shipped  the  stuff  direct  to  Gross,  and  looked 
to  blm  for  payment"  He  further  testified  that 
he  made  the  contract  with  defendant  Gross, 
and  furnished  the  materials,  solely  upon  his 
credit  and  his  promise  to  pay  therefor.  L.  W. 
Rose,  testified  as  follows:  "Q.  When  you  and 
Mr.  Gross  came  over  here,  was  there  any 
contract  made  by  either  yon  or  him  for  the 
materials?  A.  Nothing  more  than  Mr.  Gross 
told  Mr.  Lelfer,  when  he  selected  the  blocks, 
'You  send  t3ie  blocks  over.'  I  did  not  say  a 
word  while  I  was  over  here  to  Mr.  Lelfer 
later  In  regard  to  the  business.  Mr.  Gross 
did  the  talking.  Q.  What  contract  was  made 
at  that  time?  A.  He  just  told  him  to  send 
the  blocks  to  my  order,  and  he  said,  *lf  Rose 
don't  pay  for  them,  I  will.'"  "A-  •  •  •  He 
came  over  with  me  and  selected  ttae  blocks. 
He  said,  'If  Rose  don't  pay  for  them,  I  will.' 
I  never  said  a  word  to  Mr.  Lelfer  any  more 
about  the  price."  The  defendant  Gross  tes- 
tified that  he  only  selected  the  kind  and  color 
of  concrete  blodts  which  be  wanted  put  in 
the  building,  and  made  no  contract  or  agree- 
ment of  any  kind  therefor  with  the  plaintiff. 
He  further  testified  as  follows:  "Q.  Now,  in 
regard  to  this  contract  Mr.  Gross,  Isn't  It  a 
fact  that  you  directed  the  Lelfer  Manufac- 
turing Company  to  ship  those  different  blocks 
In  a  certain  manner?  to  riilp  them  at  a  cer- 
tain time,  and  that  you  made  a  statement  to 
Mr.  Lelfer  that  If  Mr.  Rose  didn't  pay  the 
bill,  that  you  would  pay  it?  A.  It  certainly 
Is  not  a  fact  that  I  made  any  contract  with 
Mr.  Lelfer  for  anything.  Q.  Now,  that  Isn't 
the  question.  I  asked  you  If  yon  made  that 
statement  to  Mr.  Lelfer  that  if  Mr.  Rose 
made  a  contract  and  failed  to  pay  for  those 
building  blocks  you  would  pay  for  them. 
A.  I  don't  remember  that  I  said  that  Q. 
You  don't  remember  that  you  didJtCt?  A.  I 
don't  think  that  I  did  say  It  Q.  Well,  you 
wouldn't  swear  to  It  would  you?  A.  I  can 
swear  to  it  to  the  beat  of  my  recollection  that 
I  didn't  say  It" 

The  plaintiff  shipped  the  materials  at  dif- 
ferent times  by  freight  from  Little  Rock  to 
Hot  Springs,  and  in  all  the  bills  of  lading 
the  defendant  Gross  Is  named  as  tt^e  con- 
signee. In  its  books  the  plaintiff  entered  the 
account  for  the  materials  against  the  defend- 
ant Gross;  aud  Us  manager  testified  that  the 
materials  were  furnished  upon  the  credit  of 
defendant  and  bis  promise  to  pay  therefor. 
We  do  not  think  It  necessary  to  further  de- 
tail the  facts  and  clrcums'tances  adduced  In 
evidence  Id  this  case.  We  have  carefully  ex- 
amined the  testimony,  and  we  are  of  the 
opinion  that  the  decided  preponderance  of 
the  evidence  establishes  the  fact  that  the  con- 
tract under  which  the  plaintiff  furnished  the 
materials  was  made  between  the  plaintiff  and 
defendant  Gross,  and  that  the  plaintiff  was 
Induced  to  furnish  the  materials  solely  upon 
the  agreement  and  promise  of  defendant  to 
par  for  them  If  Rose  did  not  According  to 


Digitized  by 


Google 


1042 


124  SOUTHWESTERN  BSPOBTEfi. 


(Azk. 


the  wiiole  tranaactlon,  credit  was  actnallr 
given  to  defendant,  and  the  Indebtedness  tor 
the  materials  was  against  defendant,  and  as 
to  the  plalntltr  Gross  became  originally,  and 
not  collaterally,  obligated  to  pay  therefor.  The 
agreement  did  not  fall  within  the  statute  of 
frauds.  It  was  solely  upon  the  agreement 
and  promise  made  by  the  defendant  that  the 
plaintiff  furnished  the  materials ;  It  was  not 
a  promise  to  pay  the  debt  of  another,  but  a 
promise  to  pay  for  the  materials  which  were 
for  the  defendant's  l>eneflt,  and  which  would 
not  have  been  furnished  had  he  not  agreed  to 
pay  therefor,  and  thus  the  account  became 
tiie  defendant's  own  debt.  Although  Rose 
mis  the  contractor  to  construct  the  building, 
nevertheless,  If  defendant  made  the  promise 
to  plaintiff  to  pay  for  the  materials,  and,  re- 
lying solely  on  that  promise,  the  plaintiff  fur- 
nished thereafter  the  materials,  the  defend- 
ant would  t>e  liable  therefor  upon  an  orig- 
inal undertaking.  20  Gyc.  182 ;  20  Am.  &  Eng. 
Ency.  Law  (2d  E^d.)  448;  Brown  v.  Harrell, 
40  Ark.  429;  McTlghe  r.  Herman,  42  Ark. 
285. 

The  facts  In  the  case  of  Long  v,  McDanlel. 
76  Ark.  292,  88  S.  W.  9G4,  are  quite  similar 
to  the  facts  in  this  case.  In  that  case  the 
tenant  of  the  owner  of  a  building  made  cer- 
tain rex>alrs  therein  at  his  own  exitense.  The 
owner  told  the  materialman  to  furnish  the 
materials,  and  If  the  tenant  did  not  pay  for 
It  be  would.  Cpon  said  promise  the  material- 
man furnished  the  material.  In  that  case 
this  court  held  that  the  materialman  was  In- 
duced to  order  and  furnish  the  materia)  by 
the  promise  of  the  owner  that  he  would  see 
him  paid,  and  that  the  promise  was  an  origi- 
nal undertaking  on  the  part  of  the  owner, 
making  him  liable  for  the  material.  In  the 
case  at  bar  we  ttiink  that  the  facts  equally, 
tf  not  more  fuHy,  establish  the  liability  of 
tiie  defetftant,  by  virtue  of  the  promise  whldi 
we  find  by  the  decided  weight  of  the  evidence 
■  he  made  to  the  plaintiff.  We  are  of  opinion, 
therefore,  that  the  dndlng  of  the  chancellor 
herein  la  against  the  decided  preponderance 
of  the  evidence;  In  such  event  It  has  been 
uniformly  held  by  this  court  tiiat  mdi  flnding 
will  be  set  aside.  Chapman  v.  Liggett,  41 
Ark.  292;  Gist  v.  Barrow,  42  Ark.  621; 
Nolen  T.  Harden,  48  Ark.  807,  61  Am.  Rep. 
063;  Kelly  t.  Carter.  55  Ark.  112.  17  fi.  W. 
706;  Oewge  t.  Norwood,  77  Ark.  216,  91  8. 
W.  SffT,  118  Am.  St  Rep.  143 ;  Garr  t.  Fair, 
122  8.  W.  669.  We  are  also  of  the  opinion 
tiiat  It  is  established  by  the  preponderance 
of  the  evidence  that  the  plaintiff  furnished 
all  the  materials  set  out  In  bis  account  sued 
on,  and  at  the  prices  ttierein  named,  Utat 
the  contract  ther^w  was  made  with  Qie  de- 
fendant and  that  the  materials  were  ship- 
ped to  defendant  and  used  In  the  oonstmctlon 
of  his  building,  and  that  plalntUT  filed  Its 
Uen  within  the  time  provided  by  law. 

It  Is  contended  by  counsel  for  defoidant 
that  the  plaintiff  hy  reason  <^  its  failure  to 
pwform  Its  contract  la  liable  tmc  damages  far 


in  excess  of  the  amoont  for  whldi  It  saes, 
and  on  this  account  Its  complaint  Aould  be 
dismissed  for  the  want  of  equity.  It  Is  arged 
by  defendant  that  the  jdalntlff  delayed  an 
unreasonable  time  after  the  executi<Hi  of  the 
contract  to  furnish  the  concrete  blodLS,  or 
materials,  and  that  on  this  account  damages 
were  Incurred  to  the  amount  of  f300  to  f400. 
It  was  claimed  that  this  damage  arose  from 
the  Idleness  of  laborers  \^o  had  to  be  re- 
tained during  the  delay,  and  the  damage  to 
the  work  then  done.  But  the  witness  making 
this  statement  of  the  damage  on  account  of 
the  delay  in  clipping  the  materials  named 
the  amount  as  about  $300  or  $400,  and  as  s 
general  estimate.  He  did  not  state  the  num- 
ber of  laborers  that  were  detained  thereby 
from  labor,  or  any  other  fact  from  which  It 
could  be  definitely  said  that  any  danmse  was 
actually  Incurred  by  the  alleged  delay.  The 
statement  of  the  witness  as  to  this  allied 
damage  was  rather  given  In  the  nature  of 
a  guess  than  as  definite  and  certain  testi- 
mony as  to  the  nature  and  amount  of  sodi 
damage.  And  this  was  the  only  witness  who 
testified  relative  to  this  element  of  the  dam- 
ages. But,  furthermore,  this  Is  uot  the  true 
measure  of  the  damages  In  event  of  such  de- 
lay. "The  measure  of  damages  for  failure 
of  a  materialman  to  furnish  material  for  com- 
pletion of  a  building  within  a  reasonable 
time  Is  the  rental  value  of  the  building  dur- 
ing the  time  the  owner  was  deprived  of  it  by 
reason  of  such  failure."  Long  t.  Abdes  A 
Go..  77  Ark.  150,  01  S.  W.  29 ;  Hooks  Smelt- 
ing Go.  V.  Planters'  Compress  Co.,  72  Ark. 
286,  79  S.  W.  1052.  In  the  case  at  bar  there 
was  no  evldrace  relative  to  the  rental  value 
of  the  building  or  the  length  of  the  delay, 
and  therefore  no  competent  evidence  upon 
which  to  sustain  any  damages  for  said  al- 
leged delay  In  furnishing  the  materials. 

It  is  nrged  by  the  defendant  that  the  con- 
crete materials  furnished  by  the  plaintiff 
were  defective^  and  were  not  of  the  quality 
that  was  agreed  npon,  and  by  reason  there- 
of damages  were  incurred  to  the  amount  ct 
from  $800  to  $90a  But  we  do  not  tblnk  that 
the  evidence  as  to  these  damages  growing  out 
at  the  allured  defective  materials  Is  soffldent- 
ly  definite  and  certain  to  ascertain  the  amount 
ther6(tf.  In  fact  there  la  no  competent  eri- 
denes  In  the  record  lAowlng  these  damages 
and  the  amount  thereof.  There  Is  no  testi- 
mony showing  the  extesit  of  this  d^ectlve 
mat^ial.  w  the  nnmbw  of  defective  bSocfca. 
or  the  cost  of  removing  the  allied  dtfeetiT« 
blo<te  of  concrete  and  of  replacing  same: 
there  Is  no  testlmray  showing  Oie  dlffraoice 
between  the  value  ot  the  materials  as  ac- 
tnally  fumlsbed  and  the  value  of  sndi  ma- 
terials whcfa  should  have  been  famtsiied  on- 
der  the  contract  There  is  no  competoit  tes* 
timony  adduced  in  the  case  wfalcb  tbs 
amount  of  this  alleged  damage  can  be  meas- 
ured and  determined. 

Where  it  Is  claimed  that  a  building  has 
been  defective  CMUtnicted,  evidence  is  ad- 
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misslble  of  the  cfpedflc  d^ecta^  and  the  cost 
of  remoTlng  defectlTe  materials  and  repla- 
cing same  may  be  Bhown.  2  Joyce  on  Dam- 
ages, f  1390;  Healy  t.  Bulkey  (City  Ct 
Brook.)  10  N.  T.  Supp^  702.  And  where  these 
nuiterials  fumli^ed  are  of  a  character  de- 
fectlTe (tf  Inferior  to  that  contracted  for, 
there  may,  aa  a  general  rule,  be  a  recovery 
of  damages  of  the  difference  between  the 
▼alue  of  the  materials  which  are  actuany  fnr^ 
nlshed  and  the  valne  which  each  materials 
would  have  had  If  they  had  been  of  the  char- 
acter contracted  for.  2  Joyce  on  Damages, 
t  13S9;  Twltty  v.  McGulre,  7  N.  a  (SOI; 
Laraway  v.  Perktos,  10  N.  T.  871;  6  Cyc. 
113.  In  the  case  at  bar  the  only  witness  who 
tesUfied  to  the  amount  of  these  alleged  damr 
agea  was  F.  J.  W.  Hart,  and  be  stated  that 
hia  estimates  were  only  ai^roximatlona  He 
testified  that  he  bad  not  made  a  close  exami- 
nation of  the  houB^  and  that  he  was  nnable 
to  say  what  the  damages  wore  with  any  ac- 
cnracr.  He  did  not  give  any  competent  tes- 
timony as  to  the  extent  or  amount  of  these 
all^^  damagea  And  tbe  proof  of  these 
damages  Is  not  made  by  any  witness  In  the 
case.  On  the  other  hand.  It  appears  from 
the  evidence  of  the  contractor,  Bose,  that  It 
was  understood  and  agreed  that  the  plaintiff 
should  be  notified  If  any  of  tbe  materials  was 
defectlTe,  and  should  hare  the  rl^t  and  op- 
portunity to  r^Iace  the  same  with  -pnper 
material.  This  witness  testified  that  when- 
erer  tbe  plaintiff  waa  notified  that  any  of 
tbe  materials  was  defectlTe  It  pnHnptly  re- 
placed same  with  proper  matraial. 

After  a  careful  examination  of  the  testi- 
mony In  this  case,  we  are  of  opinion  that 
there  is  no  competent  and  satisfactory  evl- 
d«ice  to  Bostaln  any  the  allegations  of  de- 
fendant as  to  tbe  damages  Claimed  by  him ; 
and  the  burden  waa  on  the  defendant  to 
prore  such  damagesL  The  plaintiff  Is  there- 
fore entitled  to  recover  of  d^ndant  the 
amount  sued  for,  and  to  have  a  lien  there* 
for  declared  on  said  building. 

The  decree  of  the  diancery  court  Is  re- 
versed, and  this  cause  is  remanded,  with  di- 
rections to  alter  a  decree  In  accordance  with 
this  opinion. 


CHICAGO,  R.  I.  *  P.  RT.  CO.  t.  MIUES. 
(Supreme  Court  of  Aikansas.   Dec.  18.  1900.) 
Tor  majority  opinion,  see  123  S.  W.  775. 

BA^n^,  J.  (dissenting).  The  following 
statement  of  tacts  Is  made  by  the  court: 
**Tbere  was  evidence  tending  to  show  that 
the  cattle  did  not  reach  Brady  on  the  day 
-specified  because  of  the  negligent  delay  In 
shipment  W  appellant  and  connecting  car- 
riers; that  but  for  such  delay  tiie' cattle 
would  have  passed  the  place  en  route,  and 
hare  been  dellTered  before  the  unprecedent- 
ed fiooda  came  that  washed  away  a  bridge, 
which  thereaftw  lendwed  It  impossible  to 


delirer  the  cattle  at  the  place  of  destina- 
tion In  time  for  the  auction  sale.  Tbe  tea- 
tlmony  on  behalf  of  appellant  tended  to  show 
that  the  cattle  would  have  reached  their 
destination  on  the  Saturday  morning  of  the 
day  that  the  auction  sale  took  place  bnt  for 
the  fact  that  a  certain  bridge  was  washed 
hway  by  unprecedented  floods,  which  de- 
layed their  transportation  for  several  days." 

It  Is  stated  In  the  opinion  of  the  court: 
"The  court  in  effect  told  the  Jury  that,  even 
If  the  cattle  would  have  reached  Brady  In 
time  for  the  auction  sale  but  for  the  act  of 
Ood,  still  if  they  were  negligently  delayed 
before  reaching  the  obstruction,  and  but  for 
such  negligent  delay  would  baTe  passed  be- 
yond the  point  of  obetructlon  before  the 
obstruction  occurred,  tbe  appellant  would  be 
liable."  This  court  sustained  this  instruc- 
tion. 

I  think  that  tbe  "unprecedented  floods" 
were  the  proximate  cause  of  the  loss  sus- 
tained by  appellee,  and  that  the  appellant 
was  not  liable  for  losses  on  account  of  de- 
lay which  was  not  the  proximate  cause. 

Wharton  says:  **X  negligence  Is  tbe  JuTld- 
Ical  cause  of  an  Injury  when  it  consists  of 
such  an  act  or  omission  on  tbe  part  of  a 
responsible  human  being,  aa  In  ordinary,  nat- 
ural sequence  Immedlattiy  results  In  such 
Injury.  Such,  In  fact,  we  may  regard  as  the 
meaning  of  the  term  'proximate  cause,*  adopt- 
ed by  Lord  Bacon  In  his  maxims.  The  rule, 
as  he  gives  It  In  Latin,  Is,  'In  Jure  non 
remota  causa  sed  proxlma  qiectatur,'  which 
he  paraphrases  as  follows:  *It  were  infinite 
for  the  law  to  consider  the  causes  of  causes, 
and  their  Impulsions  one  of  another,  there- 
fore it  contenteth  itself  with  the  Immediate 
cause;  and  Judgeth  of  acts  by  that,  without 
looking  for  any  further  degree^***  Wharton 
on  Negligence  (2d  Ed.)  i  73. 

Chief  Justice  Cockrlll,  speaking  for  this 
court.  In  Railway  Company  t.  Neel,  56  Ark. 
279,  287,  19  8.  W.  963,  969,  said:  "In  ac- 
tlons  of  this  description  the  Injury  complain- 
ed of  must  be  shown  to  be  tbe  direct  conse- 
quence of  the  defendant's  negligence.  This 
is  tbe  only  practical  rule  which  can  be  adopt* 
ed  t>y  courts  in  the  administration  of  Justice. 
It  is  not  enough  that  tbe  act  charged  may 
constitute  one  of  a  series  of  antecedent  oTents 
without  which,  as  the  result  proTes,  the  dam- 
age would  not  baTO  happened."  Hoadley  r. 
Transportation  Co.,  115  Mass.  804,  15  Am. 
Rep.  106.  The  mle  is  Illustrated  by  a  Ta- 
rlety  of  cases,  and  Is  sustained  by  an  un- 
questioned line  of  authority.  Little  Ro<£k 
RaUway  Co.  v.  Talbot,  47  Ark.  97,  14  S. 
W.  471;  Martin  v.  Railway,  65  Ark.  SIO, 
19  8.  W.  814;  St  Louis,  etc,  Railway  v. 
Commercial  Insurance  Co.,  139  U.  8.  223,  11 
Sup.  Ct  554,  35  L.  Ed.  154 ;  Dubuque  Wood 
Co.  T.  Dubuque,  80  Iowa,  170. 

In  Atchison,  T.  ft  S.  F.  R.  R.  Ca  T.  Stan- 
ford, 12  Kan.  877  (15  Am.  Rep.  88^,  Justice 
Valmtlne  said:  "In  law  proximate  and  re- 
mote causes  and  eltects  do  not  bare  reference 
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to  time,  Dor  dlatance,  nor  merely  a  racces- 
Blon  of  events,  or  to  a  Buccesslon  of  causei 
and  effects.  A  wrongdoer  Is  not  merely  re- 
sponsible for  the  first  result  of  his  wrong- 
ful act,  but  he  is  also  responsible  for  every 
succeeding  Injurious  result  which  could  have 
been  foreseen  by  the  exercise  of  reasonable 
diligence  as  the  reasonable,  natural,  and 
probable  consequence  of  his  wrongful  act 
He  Is  responsible  for  any  number  of  In* 
Jurious  results  consecutively  produced  by  Im- 
pulsion, one  upon  another,  and  constituting 
distinct  and  separate  events,  provided  they 
all  necessarily  follow  from  the  first  wrong- 
ful cause.  Any  number  of  causes  and  ef- 
fects may  Intervene  between  the  first  wrong- 
ful cause  and  the  final  Injurious  consequence, 
but  If  they  are  such  as  might,  with  r«i- 
sonable  diligence,  have  been  foreseen,  the 
last  result,  as  well  as  the  first,  and  every 
Intermediate  result,  is  to  be  considered  In 
law  as  the  proximate  result  of  the  first 
wrongful  cause.  But,  whenever  a  new  cause 
intervenes  which  is  not  a  consequence  of  the 
first  wrongful  cause,  which  Is  not  under  the 
control  of  the  wrongdoer,  which  could  not 
have  been  foreseen  by  the  exercise  of  rea- 
sonable diligence  by  the  wrongdoer,  and  ex- 
cept for  which  the  final  injurious  conse- 
quence would  not  have  happened,  then  such 
injurious  consequence  must  be  deemed  to  be 
too  remote  to  constitute  the  basis  of  a  cause 
of  action." 

Wharton  on  Negligence  says:  "Even  whra 
the  rule  Is  thst  casus  must  be  'merltable'  to 
be  a  defense,  the  tendency  of  authority  Is 
to  treat  as  Inevitable  such  disasters  caused 
by  storms  and  sudden  extremes  of  tempera- 
ture as  could  not  have  been  averted  except 
by  an  Intensity  of  diligence  beyond  that 
which  is  usually  exerted  by  a  common  car- 
rier who  brings  to  the  duties  in  question  ex- 
perience and  capacity  adequate  to  their  dis- 
charge." He  gives  many  illustrations  of  this 
rule.   Wharton  on  Negligence  (2d  Ed.)  8  558. 

After  giving  many  Illustrations  of  what 
constitute  concurring  causes,  he  says:  "At 
the  same  time  it  has  been  ruled  that,  when  a 
loss  Is  attributable  to  a  peril  from  which 
the  carrier  is  by  law  exempt,  liability  It  not 
Imposed  on  him  by  the  fact  that  the  goods 
would  not  have  been  exposed  to  the  peril  but 
for  his  negligent  delay."   lb.  {  559. 

In  Rodgers  r.  Missouri  Pacific  Railway 
Co.,  75  Kan.  222,  8S  Pac.  885,  10  L.  R.  A. 
(N.  S.)  658,  121  Am.  St.  Rep.  416,  the  "plain- 
tiff sued  the  railroad  company  for  the  value 
of  a  car  load  of  com.  The  right  to  recover 
was  predicated  upon  the  defendant's  negli- 
gence. The  com  was  delivered  to  the  com- 
pany at  Frankfort  on  May  22, 1903,  for  trans- 
portation and  delivery  to  the  plaintiff's  agent 
at  Kansas  City,  Mo.  The  loaded  car  stood  on 
the  trade  at  Frankfort  until  May  28th,  when 
it  was  hauled  to  Its  destination  only  to  be 
overtaken  and  destroyed  by  the  unprecedent- 
ed Bood  of  May  30,  1903,  before  it  was  de- 
livered by  the  defendant  delay  was 


protracted  through  the  negligent  omlaslmi  of 
the  company  to  move  the  car.  The  flood  was 
an  act  of  God."  The  conrt,  after  a  review  U 
authorities  at  great  length,  said:  court 
Is  of  the  (pinion  that  the  n^llgoit  delay 
of  a  carrier  In  moving  'goods  Intrusted  to  U 
for  transportation,  not  so  unreasonable  as  to 
amount  to  a  conversion,  wUl  not  raider  It 
liable  for  the  loss  of  such  goods  after  th^ 
have  been  carried  to  their  destination,  if 
they  are  destroyed  by  an  act  of  God  b^ore 
delivery."  The  authorities  referred  to  la 
the  opinion  are  here  cited. 

In  Morrison  v.  Davis  &  Co.,  20  Pa.  171, 
67  Am.  Dec.  695,  goods  being  transported 
on  a  canal  were  Injured  by  the  wrecking  of 
the  boat,  caused  by  an  extraordinary  flood. 
It  was  shown  that  a  lame  horse  used  by  the 
defendant  delayed  the  boat,  which  would 
otherwise  have  passed  the  place  where  the 
accident  occurred  in  time  to  avoid  the  In- 
jury. The  court  held  that  the  proximate 
cause  of  the  disaster  was  the  fiood.  Rail- 
road Company  v.  Reeves,  10  WalL  190,  19 
L.  Ed.- 909;  Denny  t.  New  York  Central  R. 
Ga,  13  Gray  (Mass.)  481,  74  Am.  Dec.  645^ 

In  Martin  v.  Railway  Company,  S5  Ark. 
610,  19  S.  W.  31^  the  defendant  contracted 
with  a  compress  company  to  transport  all 
cotton  broQght  by  Its  owners  to  the  ware- 
house of  that  company  in  Little  Rock  to  its 
compress  in  Argenta  but  n^ected  to  do  so 
until  a  large  quantity  of  cotton  accumnlated 
at  the  warehouse  and  In  an  adjoining  street, 
and  caught  fire  and  destroyed  plaintiff's  cot- 
ton.  He  sought  to  recover  of  the  defendant 
the  value  of  his  cotton  so  destroyed.  This 
court  said:  "The  mere  failure  of  the  defend- 
ant to  perform  Its  contract  with  the  com- 
press company  was  In  no  wise  the  Juridical 
cause  of  the  fire.  There  was  no  direct  con- 
nection between  the  neglect  of  the  defend- 
ant to  furnish  -  transportation  according  to 
the  contract  and  the  fire.  The  failure  to 
furnish  cars  was  one  of  a  s^es  of  aate<^ 
dent  events  without  which  as  the  result 
proves  the  fire  probably  would  not  have  hap- 
pened, for,  If  the  cotton  had  been  removed, 
there  might  have  been  no  fire.  But  it  was 
not  the  direct)  and  proximate  cause,  and 
did  not  make  the  defendant  re^Kinslble  for 
losses  caused  by  the  fire.  St  Louis,  etc,  R. 
Co.  V.  Commercial  Ins.  Co..  139  U.  8.  223; 
[11  Sup.  Ct.  654.  35  L.  Ed.  154]." 

In  James  v.  James.  58  Ark.  157.  23  S.  W. 
1099,  appellees  delivered  to  the  appellant 
cotton  which  he  agreed  to  gin  on  the  follow* 
lag  Monday.  He  failed  to  do  so,  and  on  the 
following  Thursday  the  cotton  was  destroyed 
by  fire.  This  conrt  held  that  the  failure 
to  gin  the  cotton  within  the  time  agreed 
was  not  the  proximate  cause  of  its  destmc- 
Hon.  Justice  Wood,  delivering  the  opinion 
of  th»  court  said:  "Tme,  we  might  say  If 
the  cotton  bad  been  ginned  on  Monday,  and 
carried  away  on  Tuesday,  it  would  not  have 
been  burned  on  Thursday.  To  use  language 
sbnllar  to  that  employed  *  *  *  in  tJt* 
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case  of  Martin  t.  Railway  Co.,  S5  Ark.  021, 
£19  S.  W.  314],  tbe  failure  to  gin  on  Monday 
'was  one  of  a  series  of  antecedent  events 
wltbont  which  tbe  loss  would  not  bare  oc- 
carred,  bnt  sacb  failure  was  in  no  aaam  tbe 
proximate  cause  of  the  loss.' " 

In  Martin  t.  Railway  Company  and  James 
T.  James,  dted  above,  tbere  was  no  causal 
relation  between  tbe  negligence  charged  and 
the  loss  sustained.  The  delay  In  the  first 
two  cases  did  not  produce  the  fire,  and  the 
delay  in  tbe  last  case  did  not  produce  tbe 
flood.  In  the  first  two  tbe  delay  was  not  tbe 
Juridical  cause  of  tbe  fire,  and  In  the  last  It 
was  not  the  Juridical  cause  of  the  flood.  The 
fires  and  flood  were  not  tbe  consequences  of 
tbe  delay.  They  were  unconnected  with  and 
independent  of  the  delay.  The  delay  was  no 
more  the  concurring  cause  with  the  fire  In 
causing  loss  In  tbe  two  cases  than  it  was  with 
the  flood  In  causing  tbe  loss  In  the  case  at  bar. 
All  that  can  be  said  In  tbe  two  cases  in  this 
connection  la  that.  If  tbere  had  been  no  de- 
lay, the  Are  would  not  have  destroyed  tbe 
cotton,  and  tbe  flood  would  not  have  pre- 
vented the  delivery  of  tbe  cattle  In  time, 
and  so  It  might  be  said  that  If  Miles  had 
shipped  his  cattle  at  an  earlier  day  they 
would  have  been  delivered  in  time,  and  be 
would  have  Incurred  no  loss.  But  this  we 
have  seen  is  not  sufficient 

The  total  loss  of  the  cotton  and  the  loss 
snstained  In  tbe  market  value  of  the  cattle 
do  not  determine  tbe  proximate  cause.  As 
the  opinion  of  the  court  seems  to  say  or 
Imply  In  distinguishing  the  case  at  bar  from 
tbe  two  cases  In  which  cotton  was  destroyed 
by  fire,  the  damages  or  the  extent  of  them 
did  not  produce  tbe  proximate  cause,  but  the 
proximate  cause  produced  tbe  damages. 

For  the  reasons  given,  I  dlasent  from  the 
c^lnlon  of  the  court. 


SPEAR  MINING  CO.  et  al.  v.  T.  J.  SHINN 

&  CO.  et  al. 
(Sapreme  Court  of  Arkansas.    Jan.  10,  1910.) 

1.  Appbai,  and  Bkbob  (I  66G*)— Review  or 

DlSCKETIONABT  ACTION— CONTINUANCE. 

Exercise  of  the  trial  courfs  discretion  In 
denying  an  application  for  a  contlnaance  will 
not  be  reviewed  anlees  manifestly  abused. 

[Ed.  Note.— For  other  cases,  see  Appeal  aod 
Error,  Cent.  Dig.  }  3837 ;  Dea  Dig.  f 968.*1 

2.  CoNTinnANCB  ({  26*)— Pbepabation  fob 
Tbial— Taking  Depositions— Diligence. 

PlaintiSs  completed  taking  their  testimony 
on  May  22,  1006;  their  only  witnesses  being 
active  members  and  officials  of  certain  corpora- 
tions alleged  to  have  been  merged  in  defendant 
8.  MiniDg  Company.  After  plaintiffs  had  fin- 
ished taking  their  dnwsitions,  defendants  gave 
notice  that  they  would  take  depositions  at  a  dis- 
tant point  within  tbe  state  on  June  6th  fol- 
lowing, but  failed  to  do  so.  No  further  efforts 
were  made  to  take  depositions  until  the  meet- 
ing of  the  court  on  September  21,  190S,  when 
defendants  applied  for  a  continuance  to  enable 
them  to  take  thdr  testimony.  Held,  that  tbe  ap- 


{tllcatlon  was  properly  denied  because  of  de- 
endants'  want  of  dUigence. 
[Ed.  Note.— For  other  cases,  see  Continuance, 
Cent.  Dig.  SS  87.  88;  Dec.  Dig.  {  26.*] 
8.  Appeal  and  Bbbob  (|  187*)— Objuctions 
Not  Rauid  at  Tbiai^— Dsncz  as  to  Pab- 

TIBS. 

A  defect  of  parties  plaintiff  not  raised  at 
the  trial  either  by  demurrer  or  answer  cannot 
be  raised  for  the  first  time  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Brron  Cent.  Dig.  f|  1184-1189:  Dec.  Dig.  | 
187.*i 

4.  COBPOBirTIONS  a  550*)  — EnroBCEHENTOr 

Tbtjbt  FOB  Cbbditobb— Pabtibs  Plaxktiit— 
Join  DEB. 

Where  an  Insolvent- corporation's  properbr 
was  turned  over  to  other  corporations,  includ- 
ing defendant,  under  an  element  that  tbe  cor- 
porations idiould  pay  the  insolvenfs  creditors  a 
certain  amount  of  its  indebtedness,  and  the  total 
amount  of  the  insolvent's  Indebtedness  was 
greater  than  tbe  amount  assumed  by  the  corpo- 
rations, a  bill  by  certain  of  its  creditors  on  be- 
half of  themselves  and  all  others  who  might 
Join  In  tbe  action  seeking  to  recover  judgment 
on  their  several  debts  and  to  enforce  the  agree- 
ment was  in  tbe  nature  of  a  creditors*  bill  to 
obtain  relief  which  could  not  be  bad  at  law, 
and  hence  all  or  any  nnmber  of  tbe  credlton 
could  join  as  complunants  on  behalf  of  them- 
selves and  all  others  who  might  join  In  the  suit, 
[Ed.  Note. — For  other  cases,  see  Corporations, 
Cent  Dig.  I  2197;  Dec  Dig.  |  650.*] 

6.  CORPOBATIONS  (|  445*)— ASSETS— TEA N8FEB 
—  DiFFEBENT  COBPOBATIONS  —  LeOAL  IDEN- 
TTTT. 

Transfer  of  the  assets  of  one  corporation  to 
another  does  not  constitute  a  I^al  Identity,  and 
hence,  if  one  corporation  becomes  a  bona  fide 
owner  of  tbe  assets  or  of  any  property  of  an* 
other  corporation,  it  does  not  tiiereby  become 
Uable  for  the  debts  of  the  latter. 

[Ed.  Note^For  other  eases,  see  Gorpoiations, 
Cent.  Dig.  I  1784;  Dec  Dig.  1  445.*] 

6.  CONTBACTB  (i  187*)— CONTBACT  TOB  BENKFIT 
or  ANOTHEB. 

Creditors  of  a  corporation,  which  had  trans- 
ferred Its  assets  to  another  oorpoiatlon  In  con- 
sideration of  tbe  tatter's  promise  to  pay  a  por- 
tion of  tbe  transferring  company's  debts,  were 
entitled  to  sue  the  purchasing  company  on  such 
agreement  under  the  rule  that  one  may  maintain 
an  action  on  a  promise  made  to  another  if  the 
promise  is  fonnded  on  a  oonslderation. 

[Ed.  Note^FoT  other  cases,  see  Contracts^ 
Cent  Dig.  SI  80a-8(»;  Dec  Mg.  S  187.*] 

7.  CospOBATiONS  (8  650*)— Tbansfeb  or  As- 
sets FOB  Benefit  of  Credttobs— CBBDirOBa' 
Stmv-ExTENi  or  Reoovxbt. 

Where  two  coiporatlons,  defendants.  au» 
cesslvely  obtained  all  the  property  of  tbe  F. 
Company  with  knowledge  that  the  latter  was 
laigely  indebted  to  certain  creditors,  and  In 
consideration  of  the  property  defendants  agreed 
to  pay  debts  of  the  F.  Company  to  the  extent  of 
$1,100,  which  defendants  had  not  done  when  suit 
was  brought  by  creditors  of  the  F,  Company  to 
enforce  the  ajtreement  on  behalf  of  Ihemselvea 
and  other  Jomintc  creditors,  the  total  claims 
of  tbe  Joining  creditors  against  the  P.  Company 
being  less  than  the  amount  which  defeuaftnta 
had  agreed  to  pay,  the  creditors  were  entitled 
to  recover  against  all  three  corporations  the 
amounts  of  their  debta 

[Ed.  Note.— For  other  cases,  see  Conwrations, 
Cent  Dig.  I  2107;  Dec  Dig.  {  BBO.*J 

Appeal  from  Newton  Chancery  Court;  T. 
H.  Humphreys,  Ctaancdlor. 


•Per  other  sasis  ass  same  topic  and  seotlon  NUMBER  In  Dee.  ft  Am.  Digs.  1907  to  data,  *  Reporter  ladezes 
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Action  T.  J.  Shlna  ft  Oo.  and  othm 
against  tbe  ^^>ear  Ulnlng  Gompanj  and  oOi- 
era.  Judgment  for  complainants,  and  de- 
fendants appeal.  Affirmed. 

Pace  A  Pace,  Davla  &  Pace,  and  Hamlin 
&  Seawell,  for  appellants.  Q.  3.  Ornmp 
(UitclieU  A  Trimble  of  coonsel),  for  appel- 
leea. 

FRAUENTHAL,  J.  The  plalntlfTs  below, 
T.  J.  Shlnn  &  Co.,  the  Boone  Count?  Hard- 
ware Company,  and  Charles  Hill,' were  cred- 
itors of  the  Flynn  Mining  Co.,  a  domestic 
corporation;  and  they  Instituted  this  suit 
In  the  Boone  chancery  court  on  behalf  of 
themselves  and  all  other  creditors  of  said 
corporation,  who  might  join  with  them  In 
the  action,  seeking  to  recover  Judgments  for 
their  several  debts  against  all  the  defend- 
ants below.  These  defendants  are  the  said 
Flynn  Mining  Company,  and  the  Spear  Min- 
ing Company,  which  Is  a  domestic  corpora- 
tion, and  the  Spear  Realty  Company,  which 
la  also  a  domestic  corporation,  and  certain 
Individuals  who  were  officers  of  the  Flynn 
Mining  Company.  In  their  complaint  tbe 
plalntlfR)  set  out  the  several  debts  due  by 
tbe  Flynn  Mining  Company  to  each  of  them, 
and  they  alleged  that  tbe  stockholders  and 
officers  of  the  three  corporations,  who  are 
defendants,  were  the  same;  that  each  cor- 
poration was  succeeded  by  and  merged  Into 
the  others;  that  the  Flynn  Mining  Company 
became  largely  indebted  to  various  creditors 
and  turned  over  all  Its  properties  and  as- 
sets to  the  two  other  corporations  and  In 
effect  went  out  of  existence.  They  alleged 
that  the  two  latter  corporations  upon  tak- 
ing and  receiving  said  property  and  assets 
agreed  to  pay  the  liabilities  of  the  Flynn 
Mining  Company,  and  that  these  two  corpo- 
rations had  failed  to  pay  said  liabilities  or 
to  accoimt  for  said  property  and  assets  so 
received  by  them.  They  sought  to  discover 
these  assets  and  to  enforce  the  agreement 
made  by  the  two  latter  corporations  to  pay 
the  Indebtetlness  of  the  Flynn  Mining  Com- 
pany by  recovering  Judgments  for  tbelr  debts 
against  these  two  latter  corporations  as 
well  as  against  the  Flynn  Mining  Company. 
They  also  alleged  that  the  individual  defend- 
ants had  by  legal  contract  entered  Into  by 
them  bound  themselves  and  became  liable 
for  said  indebtedness  of  the  Flynn  Mining 
Company.  No  other  creditors  of  the  Flynn 
Mining  Company  Joined  In  this  suit,  and 
the  total  amount  of  the  Indebtedness  due  by 
the  Flynn  Mining  Company  to  all  the  plaln- 
tlCfs  was  $823.71.  The  Individuals  who  were 
made  defendants  herein  filed  no  answer  or 
other  pleading,  and  Judgment  by  default 
was  rendered  against  them. 

The  three  corporations  filed  separate  an- 
swers, which  were  substantially  the  same 
In  their  denials  and  allegations.  They  ad- 
mitted that  the  Flynn  Mining  Company  was 
Indebted  to  the  plaintiffs  aa  alleged  In  tbe 


complaint,  but  denied  Oiat  tbe  stoAoMoi 
and  offloraa  of  tbe  three  corporatioiis  woe 
tbe  aam^  or  that  the  Flynn  Mining  Omn- 
pany  was  merged  in  the  two  latter  corpo- 
rations. They  alleged  that  the  Spear  Mining 
Company  bad  purchased  from  the  Flynn 
Mining  Company  all  Its  propertlea  at  tbe 
price  of  $1,100,  and  had  aaanmed  and  agreed 
to  pay  that  amount  only  of  tbe  Indebtedness 
of  tbe  Flynn  Hlnlng  Company;  that  It  bad 
paid  ont  a  p<n>tlon  of  said  porcbaae  price; 
and  that  It  was  wllUny  and  ready  to  pay 
tato  court  the  balance  of  said  pnrcbase  mon- 
ey.  They  denied  that  tbe  two  latter  corpora- 
tions bad  assumed  all  tbe  liabilities  (tf  tbe 
Flynn  Mining  Company,  <jt  that  they  were 
responsible  therefor;  and  they  alleged  that 
the  three  corporations  were  distinct  and  sep- 
arate organizations. 

Tbe  testimony  of  tbe  plaintiffs  was  taken 
by  depositions,  and  they  finished  taking  tb^t 
testimony  on  May  22,  1008.  After  this  the 
defendants  notified  tbe  plaintiffs  that  they 
would  take  the  depositions  of  their  witness- 
es on  June  6^  1908.  but  they  did  not  do  sa 
About  September  5, 1908,  the  attorney  of  the 
defendants  sent  by  mall  to  the  attorney  of 
the  plaintiffs  certain  Interrogatories  to  which 
he  requested  him  to  append  cross-interroga- 
tories. In  order  that  the  testimony  of  tbe 
witnesses  of  the  defendants  could  be  taken 
thereon.  The  attorney  of  the  defendants 
claimed  that  these  were  not  returned  to  hira 
In  time  to  take  the  depositions  of  the  de- 
fendants' witnesses  before  the  day  upon 
which  the  court  In  which  the  case  was  pend- 
ing convened.  That  court  convened  on 
tember  21,  1908,  and  the  case  was  called  for 
trial  in  that  court  on  September  23.  1908. 
On  that  day  the  defendants  moved  the  court 
to  continue  the  trial  of  the  case  upon  the 
ground  that  they  had  not  taken  any  testi- 
mony and  In  order  that  they  might  do  so. 
In  this  motion  they  set  out  the  names  of 
the  witnesses  whose  depositions  they  desired 
to  take  and  what  they  expected  to  prove  by 
them.  Tbe  court  overruled  the  motion  to 
continue  the  case. 

Tbe  plaintiffs  took  the  testimony  of  John 
A.  Bunch,  who  was  the  treasurer  of  the 
Flynn  Mining  Company,  and  of  J.  G.  Bunch, 
who  was  a  member  of  tbe  Spear  Mining 
Company  and  the  secretary  of  the  Spear 
Realty  Company;  and  these  two  parties  bad 
been  actively  engaged  in  the  management 
of  these  respective  corporations.  Prom  their 
testimony  it  appears  that,  with  a  few  excep- 
tions, the  three  corporations  were  formed 
and  composed  of  the  same  Individuals,  and 
were  in  effect  under  the  management  of  the 
same  persons;  and  that  the  place  of  busi- 
ness of  each  corporation  was  at  Tardell. 
Ark.  The  Spear  Mining  Company  was  the 
owner  of  certain  mining  property,  consist- 
ing of  land,  buildings,  and  machinery,  which 
was  used  In  mining  zinc,  lead,  and  other 
mlneralSL  On  January  80,  \SOi,  It  leased  tbe 
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land  and  flxtnres  to  the  Flynn  Mining  Com- 
pany tor  a  term  of  10  yean  In  consideration 
<xt  certain  nvaltles  wbicb  sbonld  be  paid  to 
It  from  the  operation  of  tbe  mine.  The 
Flyut  Mining  Company  aoQUlred  certain 
personal  property  and  conducted  its  mining 
Iterations  nntU  Augnst  4,  1904,  when  It 
tnmed  otot  to  said  Spear  Mining  Company 
all  its  properties  and  assets  and  said  lease. 
On  that  date  the  Flynn  Mining  Company 
was  indebted  to  various  creditors  In  snms 
aggregating  $2,000.  The  personal  i^operty 
of  tbe  Flynn  Mining  Company  was  estimat- 
ed on  that  date  to  be  of  the  value  of  $1,100. 
and  all  this  property  was  tnmed  over  to  the 
Spear  Mining  Company  npon  the  agreement 
made  by  the  latter  corporation  that  It  would 
assume  and  pay  off  that  amount  of  the  In- 
debtedness of  the  Flynn  Mining  Company. 
The  Spear  Realty  Company  was  incorporat- 
ed on  October  6,  1004,  and  took  over  all  the 
assets  of  the  Spear  Mining  Comt>any  and 
the  property  which  had  been  received  by 
tbe  latter  corporation  from  the  Flynn  Min- 
ing Company;  and  It  took  said  property 
with  tbe  understanding  and  agreement  that 
"the  Spear  Realty  Company  was  to  settle 
the  Indebtedness  of  the  Flynn  Mining  Com- 
pany to  the  extent  of  $1,100."  John  A. 
Bunch,  the  treasurer  of  the  Flynn  Mining 
Company,  testified  that  the  said  corporations 
bad  not  paid  said  $1,100  in  liquidation  of 
the  indebtedness  of  the  Flynn  Mining  Com- 
pany and  bad  not  accounted  therefor. 

The  chancery  court  rendered  a  decree  In 
favor  of  tbe  plaintiffs  for  their  said  debts 
and  against  the  three  corporations,  and  from 
that  decree  said  defendants  prosecute  this 
appeal. 

1.  It  is  urged  by  tbe  defendants  that  tbe 
chancery  court  erred  In  refusing  to  continue 
the  case.  It  has  been  uniformly  held  by  this 
court  that  a  motion  for  a  continuance  Is  ad- 
dressed to  the  sound  discretion  of  tbe  trial 
court,  and  that  this  court  will  not  attempt 
to  control  that  discretion  unless  it  has  beeo 
manifestly  abused. 

In  the  case  of  Watts  v.  Cohn,  40  Ark.  114, 
It  Is  said:  "Questions  as  to  trials  or  con- 
tinuance of  causes  rest  so  much  in  the  sound 
discretion  of  the  trial  court  that  it  must  be 
a  very  capricious  exercise  of  power  or  a 
very  flagrant  case  of  injustice  that  the  ap- 
pellate court  will  Interpose  to  correct." 

In  the  case  of  Fuckett  v.  State,  71  Atk.  62, 
70  S.  W.  1041,  this  court  said:  "Continuan- 
ces sre  largely  In  the  discretion  of  the 
court,  and  that  discretion  will  not  be  con- 
trolled uDlesB  there  Is  a  manifest  abuse  of 
It."  And  in  that  case  the  court  held  that 
the  continuance  was  correctly  refased  be- 
cause proper  diligence  bad  not  been  shown 
to  obtain  the  testimony  desired.  Magmder 
V.  Snapp,  9  Ark.  108;  Hunter  v.  Oaines,  19 
Ark.  92 ;  Stillwell  v.  Badgett.  22  Ark.  164 ; 
Wilde  V.  Bart,  24  Ark.  699. 

In  the  case  at  bar  the  plaintiffs  completed 


taking  their  testimony  on  22,  1908- 

The  only  witnesses  whom  they  Introduced, 
by  whom  ttiey  proved  the  oonnectton  and 
agreements  between  the  three  corporatkms 
and  what  became  of  the  pnq>ertie8  of  the 
Flynn  Mining  Company  and  the  insolvency 
and  retirement  from  business  operation  of 
that  corporation,  were  tbe  active  members 
and  officials  of  these  corporations,  who  re- 
sided at  the  place  of  business  of  the  corpora- 
tions. The  defendants  In  their  motion  for 
continuance  stated  that  they  desired  to  take 
testimony  relative  to  these  same  matters 
and  of  a  contradictory  nature  of  certain  per- 
sons who  were  members  of  the  corporations 
and  who  resided  at  Little  Rock,  Ark.,  a 
great  distance  from  the  place  of  busineas  of 
these  corporations.  After  the  plaintiffs  had 
finished  taking  their  depositions,  the  def^d- 
ants  gave  notice  to  plaintiffs  that  they 
would  take  the  depositions  of  these  persons 
at  Little  Rock  on  June  6,  1908.  The  attor- 
ney of  plaintiffs  went  to  Little  Rock  on  that 
day  to  take  these  depositions;  but  the  de- 
fendants did  not  take  the  depositlooa,  and 
no  reason  Is  assigned  why  same  were  not 
taken.  They  had  from  that  date  further  un- 
til September  21,  1008.  the  time  of  the  meet- 
ing of  the  court,  In  which  to  take  their  tes- 
timony and  prepare  for  trial,  and  they  do 
not  show  any  good  reason  why  thia  was  not 
dcme.  They  waited  until  September  5,  1908, 
before  making  any  effort  to  take  the  deposi- 
tions, and  they  did  not  then  act  with  due 
diligence.  Tbe  defeudants  have  not  shown 
reasonable  diligence  In  taking  the  deposi- 
tions of  their  witnesses.  Furthermore,  the 
testimony  of  members  and  officials  of  these 
corporations  was  taken  In  the  case.  Under 
the  circumstances,  therefore,  of  the  case, 
we  do  not  think  that  there  was  any  manifest 
abuse  of  discretion  on  the  part  of  the  chan- 
cery court  in  refusing  the  continuance. 

2.  It  is  urged  by  defendants  that  there 
was  a  defect  in  the  parties  plaintiffs,  that 
this  suit  was  instituted  by  parties  whose 
claims  are  separate  and  distinct,  and  on  this 
account  that  there  is  a  misjoinder  of  parties 
plaintiffs.  The  defendants  did  not  In  the 
court  below  raise  the  question  of  defect  of 
parties  either  by  demurrer  or  answer,  and 
it  cannot  therefore  be  raised  for  tbe  first 
time  In  this  court.  Eagle  v.  Beard,  33  Ark. 
497;  Chrlaman  v.  Jones,  34  Ark.  73;  Less  v. 
English,  75  Ark.  288,  87  S.  TV.  447. 

Furthermore,  this  was  a  bill  by  several 
creditors  of  an  Insolvent  corporation  whose 
properties  had  been  turned  over  to  other  cor- 
porations upon  an  agreement,  and  In  effect  In 
trust,  that  these  latter  corporations  would 
pay  to  the  creditors  of  said  Insolvent  cor- 
poration a  certain  amount  of  its  indebted- 
ness. The  total  indebtedness  of  the  insol- 
vent corporation  was  greater  than  the  amount 
assumed  by  the  latter  corporations,  and  there- 
fore all  the  creditors,  had  they  Joined  in  this 
BUl^  could  only  have  been  paid  inHHwrtlon- 
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ate  amonnts  of  their  debts  ont  of  this  fund. 
One  of  the  objects  of  the  bill  was  to  dis- 
cover the  asseta  of  the  debtor  corporation 
and  to  obtain  an  accounting  from  the  cor- 
porations who  had  assumed  to  pay  to  the 
extent  of  said  assets  the  llkblllties  of  the 
debtor  eori>oratlon.  It  was  In  the  nature  of 
a  creditors'  bill  seeking  to  obtain  a  relief 
that  could  not  effectirely  be  had  at  law; 
all  the  creditors  of  said  debtor  corporation 
had  a  community  of  Interest  In  the  subject 
of  this  action  and  In  the  relief  demanded, 
and  they  could  be  Joined,  under  Buch  cir- 
cumstances, as  plalntifTs.  SO  Cyc.  115.  In 
such  a  suit  all  creditors  may  unite,  or  any 
number  of  creditors  may  bring  the  action  on 
behalf  of  themselves  and  all  such  credlton 
who  may  Join  In  the  suit  5  Ency.  Plead.  & 
Prac.  391;  4  Pomeroy's  Equity  Jurispru- 
dence, S  1415;  12  Cyc.  36;  Jackson  v.  Mc- 
Nabb,  39  Ark.  Ill;  Senter  v.  WUllams,  61 
Ark.  189.  32  S.  W.  490,  54  Am.  St  Rep.  200. 

3.  It  Is  contended  that  the  three  corpora- 
tions were  distinct  and  separate  entities  and 
were  not  liable  therefore  for  the  indebted- 
ness of  each  other.  The  mere  transfer  of  the 
assets  of  one  corporation  to  another  does  not 
constitute  a  legal  Identity  between  them,  and, 
If  one  corporation  becomes  the  bona  fide 
owner  In  a  lawful  mode  of  the  assets  or  of 
any  property  of  another  corporation.  It  does 
not  thereby  become  liable  for  the  debts  of 
the  latter  corporation.  Memphis  Water  Co. 
T.  Magens,  16  Lea  (Tenn.)  87;  Tawaa,  etc., 
B.  R.  Co.  T.  Circuit  Judge,  44  Mich.  479,  7 
N.  W.  66:  Bruffett  v.  Great  Western  R.  R. 
Co..  25  lU.  853;  10  Cyc.  287;  Worthen  v. 
Griffith,  69  Ark.  662,  28  S.  W.  286,  43  Am. 
8t  Rep.  60. 

But  in  the  case  at  bar  the  property  of  the 
debtor  corporation  was  conveyed  successive- 
ly to  the  two  latter  corporations,  and  In  con- 
sideration thereof  these  two  latter  corpora- 
tions agreed  to  discharge  a  certain  amount 
of  the  liabilities  of  the  debtor  corporation. 
The  weight  of  modem  authority  holds  that 
one  may  maintain  an  action  on  a  promise 
made  to  another  for  his  benefit.  If  such  prom- 
ise is  founded  upon  consideration.  8  Page 
on  Contracts,  i  1307;  Hendrlck  t,  Undsay. 
93  U.  S.  143,  23  U  Ed.  855.  And  especially 
is  this  true  where  the  one  who  makes  the 
promise  receives  property  and  In  considera- 
tion thereof  agrees  to  dlschatge  a  debt  In 
favor  of  another.  3  Page  on  Contracts,  | 
1314.  And  80  one  corporation  may  become 
liable  for  the  debts  of  another  corporation 
where  it  has  In  express  terms  or  by  reason- 
able implication  assumed  the  payment  of 
the  liabilities  of  the  debtor  corporation.  10 
Cyc.  237. 

In  the  case  at  bar  there  Is  sufficient  evi- 
dence to  sustain  the  finding  that  the  Spear 
Mining  Company  and  the  Spear  Realty  Com- 
pany successively  obtained  all  the  property 
of  the  Flynn  Mining  Company  and  at  the 


time  knew  that  It  was  largely  Indebted  to 
various  creditors,  and  In  consideration  of 
said  property  they  agreed  to  pay  the  indebt- 
edness of  the  Flynn  Mining  Company  to  the 
extent  of  $1^100;  and  there  is  sufilelent  tes- 
timony to  support  the  finding  that  these  two 
corporations  have  not  done  this.  All  the 
property  of  the  Flynn  Mining  Company  was 
transferred  to  the  two  corporations  suc- 
cessively in  effect  in  trust  for  the  payment 
of  $1,100  of  the  Indebtedness  of  the  former 
corporation;  and  to  that  extent  the  two  lat- 
ter corporations  are  Indebted  to  the  creditors 
of  the  former  corporation.  The  total  amount 
of  the  debts  of  the  creditors  In  this  salt  who 
are  seeking  to  obtain  the  satisfaction  of  their 
claims  is  less  than  the  amount  which  these 
two  corporations  assumed  to  pay.  The  plain- 
tiffs are  therefore  entitled  to  recover  from 
all  three  corporations  the  amounts  of  their 
debts. 

The  decree  is  affirmed. 


SOUTHERN  ANTHRACITE  COAL  Ca  ▼. 

BOWEN  et  al. 
(Supreme  Court  of  Arkansas.   Dec.  13,  1900.) 

1.  Acnon  <|  67*)  —  CoNSOUnATiow  or  Ac- 
tions. ■ 

Two  causes,  wherein  two  employ^  sued  for 
injuries  received  at  the  same  time  by  the  fall  of 
a  cage  In  a  shaft  of  a  mine,  were  consolidated. 
The  cause  of  action  alleged  In  each  Ois^  Rrew 
ont  of  the  same  state  of  tacts,  and  the  defenses 
alleged  in  each  were  the  same,  though  the  evi- 
dence in  sapport  of  the  defenses  of  contributory 
negligence  and  asanmed  risk  differed  in  the  two 
cases.  The  issues  raised  by  the  pleadings  were 
precisely  the  same,  and  the  court  after  the  evi- 
dence was  in,  by  correct  instructions  might  have 
prevented  any  confusion  In  applying  the  dor- 
trine  of  contribntory  negligence  and  aasumod 
risk  as  applicable  to  the  respectlTe  plaintiffK. 
Held,  that  the  causes  were  properly  consoli- 
dated. 

[Ed.  Note.— For  other  eases,  see  Action,  Dee. 
Dig.  !  57.*] 

2.  Tbiai.  (I  41*)— Recbptioh  or  Etioeitce— 
ExcLuaioir  or  Wrriraaan— Dtsounoif  or 

COOBT. 

Under  the  statute  providing  that  on  request 
the  judge  may  exclude  from  the  courtroom  say 
witness  of  the  adverse  party,  it  is  within  the 
court's  discretion  to  exclude  mtDesaea,  and  there 
is  no  error  in  overmling  a  motion  to  exclude  on* 
less  it  appears  prejudice  resulted. 

[Ed.  Note.— For  other  cases,  see  TriaL  CenL 
Dig.  SS  101-1K> :  Dec  Dig.  S  41.*] 

3.  Trial  (|  133*)— ABotJHENT  or  Couhsel— 
Opening  Statemnt— Withdeawal  or  Oa- 

JBCTIONABLK  MaTTEB. 

Where  counsel  for  employ^  suing  for  in- 
juries in  a  coal  mine  remarked  in  their  openiog 
statement  that  "the  owners  are  not  the  ones 
that  are  liable/*-  it  was  only  tantamount  to  a 
declaration  that  defendant  expected  to  prove  It 
was  not  the  one  who  was  liable  for  injuries 
sustained  by  plaintiffs,  and  the  remarks  were 
not  prejudicial  In  themselves,  so  that  a  ruling 
withdrawing  them  and  Inatructing  the  jniy  not 
to  consider  them  removed  any  poariUe  pr^ 
udice. 

'  [Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  i  310;  Dec.  Dig.  |  133.*] 
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4.  Uasteb  and  Sebtant  (H  280,  2S&,  289*)— 
Son  roB  Injubies— QuBariONB  fob  Jubt. 
In  a  Buit  for  Injariea  to  employte  in  a  coal 
mine,  evidence  held  to  present  a  gnestion  for 
the  jnry  as  to  negligence,  contributory  negli- 
gence, and  aBsampuoQ  of  riak. 

[Ed.  Note.— For  other  case*,  aee  Master  and 
Servant,  Ceot  Dig.  «|  1010-1060^  10jSS-US2; 
Dec.  Dig.  H  280,  288,  289  •] 

fi.  Masieb  aho  Sebtaite  (II  280.  281*)— Suit 
FOB  In JUBiBS— Evidence  — AssnitFTion  or 

Risk— CoNTBiBUTOBT  Neqligehce. 

Evidence  htid  to  ahow  that  an  emplord  In- 
jured in  a  coal  mine  did  not  assume  the  risk, 
and  was  not  guilty  of  contributory  negligence. 

[Ed.  Note.— For  other  caaes,  see  Master  and 
SerraDL  CenL  Dig.  ||  881-^;  Dea  Dig.  H 
2S0,  2Sl*] 

6;.  Tbial  (i  260*)— iNffTEDCTioNs— Rejection 

or  Pbatibs. 

Error  cannot  be  predicated  on  the  rejection 
of  prayers  for  instructioDS,  where  the  prayers 
granted  covered  such  of  the  rejected  prayers  as 
were  correct. 

[Ed.  Note.— For  other  caies,  see  Trial,  Cmt 
Dig.  11  651-659;  Dee.  Dig.  |  260.*] 

7.  Tbial  (I  295*)— lN8TBTrcTioN»— CoNsmrc- 

TION  OF  CHABGB  as  A  WHOLE. 

Each  instruction  must  be  read  as  a  whole, 
and  when  it  refers  to  some  other  part  of  the 
charge,  or  when  words  are  used  in  some  instruc- 
tions that  are  correctly  defined  In  others,  the 
other  parts  of  the  charge  and  the  other  instruc- 
tions must  be  considered  in  determining  whether 
the  particular  Instructions  are  correct. 

tEJd.  Note.— For  other  cases,  see  Trial,  Cent 
I.  IS  703-717;  Dec.  Dig.  1  295.*] 

8>  Tbial  (i  296*)— iNSTBUcrrioNa— CoNerauo- 
noN  AND  Effeot  of  Chabqb  as  a  Whole. 
If  the  various  biitruetiona  given  separately 
present  every  phase  of  the  case,  as  a  narmoDi* 
ous  whole,  there  is  no  error  In  a  partiealar  In- 
struction failing  to  carry  qualiflcatlona  explain- 
ed in  others, 

[Ed.  Note.— For  other  caaes,  see  Trial,  Cent 
Dig.  18  703-717;  Dec.  Dig.  {  295.*], 

9l  Tbial  (|  295*)— Instbucwionb— Conbttbuo- 
TioN  AND  Effect  of  Chabge  as  a  Whole. 
In  coUFolidated  cases  of  injuries  to  two  em- 
ployes by  the  fail  of  a  cage  In  the  shaft  of  a 
mine,  the  court  charged  that  it  was  the  master's 
duty  to  furnish  a  reasonably  safe  place  to  work, 
and-  to  find  for  plaintiffs  if  while  In  defendant's 
employ  they  were  ordered  to  go  down  the  shaft 
to  loosen  the  cage,  end  they  obeyed,  and  while 
at  woik  it  fell  and  injured  them  without  their 
fault,  and  tbe  Injury  was  due  to  defendant's 
negligent  failure  to  securely  fasten  tbe  cage  by 
the  attached  wire  cable,  or  by  other  sufficient 
means.  Held  that,  considering  the  Instmctlon 
as  a  whole  and  with  other  instructions  given 
for  defendant  correctly  telling  the  jury  it  was 
neglig«it  if,  under  tbe  evidence,  it  failed  to  ex- 
ercise ordinary  care,  it  was  not  open  to  objec- 
tion as  making  the  master  the  Insurer  of  the 
servant's  safety. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  703-717;  Dec.  Dig.  I  29o.*] 

10.  MAffnEB    AND    SEBVANT  <(  293*)— ACTION 

vob  INJUBXES— iNSTBCcnoNs  — Safe  Place 

TO  WOBK. 

The  charge  failed,  however,  to  recognize  the 
difference  In  tbe  relations  of  the  two  plaiatiffa 
to  defendant,  the  evidence  for  defendant  tending 
to  show  that  one  plaintiff  was  vice  principal  in 
tbe  matter  of  tnaking  the  place  safe  for  their 
descent  and  practically  told  the  jury  their 


rights  under  tbe  evidence  were  the  same,  and 
hence  was  misleading  and  prejudicial  to  defend- 
ant as  to  its  defense  to  the  daim  of  that  plain- 
tiff. 

[E^.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  {  203.  *3 

11.  Tbial  (I  296*)- iNarBUonoN*— Constbuc- 
TiON  AND  Effect  of  Chabob  as  a  Whole. 

In  consolidated  cases  of  Injuries  to  two  em- 
ployte,  due  to  the  fsll  of  a  cage  In  the  shaft  of 
a  mine,  instructions  charged  that  before  the 
jnry  conld  consider  the  defense  of  contributory 
ne^igence,  defendant  must  show  that  plaintiffs, 
or  either  of  them,  were  guilty  of  n^lfgence  di- 
rectly contributing  to  tbe  Injury,  without  which 
it  would  not  have  occurred:  that  such  negli- 
gence consisted  in  doing  or  falling  to  do  some- 
thing a  reasonably  prudent  parson  would  not 
do  or  omit  doing:  uat  if  pialntifBs,  or  either 
of  them,  did  anything  at  the  time  of  inju^  or 
failed  to  do  something  they  ^ould  have  done, 
that  would  have  been  done  by  such  a  person, 
situated  as  they  were,  whldi  brouji^t  about  the 
injury  or  contributed  to  It  they  would  be  gnil^ 
of  such  negligence,  and  to  find  for  plaintiffs  if 
the  injury  was  the  direct  result  of  defendant'a 
negligent  Calinra  to  securely  fasten  the  wire 
cable  that  held  tfae  cage,  and  plaintiffs  wen 
not  guilty  of  contributory  negligence  as  defined. 
Held  that,  considered  alone,  tney  erroneously 
charged  in  effect  that  contributory  negligence 
of  either  plaintiff  or  both  would  defeat  recovery, 
but  that  read  with  another  instruction  directing 
a  verdict  for  the  plaintiff  not  guilty  of  negli- 
gence, they  recognized  there  might  be  a  findlu 
of  contributory  negligence  by  one  plaintiff  and 
not  by  the  otber,  thus  leaving  room  to  consider 
evidence  of  a  difTerence  in  their  relations  to  de- 
fendant in  that  one  was  vice  principal  and  so 
might  have  been  prejudicial  to  plaintiffs  but  not 
to  defendant,  but  thst  they  did  not  cure  error 
as  to  defendant  In  another  instruction  which 
failed  to  recognize  such  difference. 

[Ed.  Note.— For  other  cases,  see  Trial,  Dec 
Dig.  t  296.*! 

12.  Tbial  (|  2(^*)— Instbitctions— Cohixict. 
The  rule  requiring  instructions  to  be  taken 

together  requires  that  they  should  not  be  so 
confiicting  as  to  confuse  or  mislead  tbe  Jury. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  SI  703-717;  Dec  Dig.  8  205.*] 

18.  Tbial  (|  248*)— Abstbact  In8tructions. 

Tbe  practice  of  announcing  correct  general 
principles  of  lai^  without  applying  them  to  par- 
ticular phases  of  the  evidence,  is  not  to  be  com- 
mended. 

[Ed.  Note.— For  other  cases,  see  Trial,  Cent 
Dig.  II  582,  683 ;  Dec  Dig.  8  248.*] 

14.  Appeal  and  Ebbob  (|  1066*)— HABttUESB 
Ebbob— Abstbact  Instbuctiohs. 

PreJndldal  error  cannot  be  predicated  on 

Instructions  announcing  correct  principles  of 

law,  where  they  were  based  on  evidence  In  the 

case  to  which  they  were  applicable 
[Ed.  Note.— For  other  cases,  see  Appeal  and 

Error,  Cent  Dig.  I  4220;  Dec.  Dig.  8  1066.*] 

16.  MaSTEB  and  SEBVANT  (|  291*)— SUITH  FOB 

In  JUBIE8— Instbuctiohs. 

In  consolidated  cases  of  injuries  to  two  em- 
ployte  due  to  the  fall  of  a  cage  in  a  coal  mine, 
an  instruction  that  the  master's  duty  to  provide 
a  safe  place  to  work  cannot  be  delegated,  and 
he  cannot  escape  liability  by  leaving  its  dis- 
cbarge to  another  if  there  is  a  failure  to  provide 
a  reasonably  safe  place  to  work  was  erroneous 
and  prejudicial  to  defendant,  because  it  Ignored 
evidence  tending  to  prove  it  was  the  duty  of  one 
of  the  plaintiffs  to  fasten  the  wire  rope,  but  it 
was  not  misleading  as  to  the  other  plaintiff,  as 
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to  whom  there  was  no  erldenet  tiuit  It  wu  Ui 
duty  to  fasten  the  rope. 

IBi.  Note.—For  other  cuef,  see  Blaster  and 
Servant,  Dec  Dig.  |  291.*] 

16.  Blum  AND  SiBVANT  (|  298*)— Smis  »B 

IHJUBXBB— INSTHOCTIONB. 

The  instruction  in  that  it  told  the  jury 
without  qualification  that  it  was  the  master's 
duty  to  provide  a  reas<mabJy  safe  place  to  woik 
also  conflicted  with  other  Inatmetiou  glroi  at 
defendant's  request  that  It  was  not  an  Insurer 
of  the  tools  and  instrumentalities  furnished 
plaintiffs,  that  the  law  required  defendant  to  use 
ordinaiy  care  to  provide  its  employ^  with  rea- 
sonably aafe  appliances,  and  plaJntiffs  conM  not 
recover  If  it  used  aucn  care  in  fasteolnf  the 
rope  as  a  person  of  ordinary  prudence  would 
use.  considering  the  danger;  that  if  the  usual 
and  ordinary  way  of  securing  It  was  to  clamp  it 
as  described  in  the  evidence,  and  it  was  secured 
at  the  time  tetter  than  ordinarily,  and  If  the 
person  whose  duty  was  to  fix  it  used  ordinary 
care,  there  could  be  no  recovery. 

[Eld.  Note— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  293.*] 

17.  Masteb  and  Sebvaht  (|  211*)— Injubt  to 
Sebvant-~Gontbibutobt  Ntoliqbncb. 

If  a  master  deputed  to  a  servant  the  duty 
of  making  secure  a  wire  rope  supporting  a  cage 
which  fell  in  the  shaft  of  a  mine  and  injured 
him,  and  he  neglected  to  perform  such  duty,  he 
assumed  the  riak  of  injury  from  his  negligence 
in  falUng  to  do  ao,  and  the  master  is  not  llabla. 

[Bd.  Note.— For  other  cases,  see  Master  and 
Servant,  Dec.  Dig.  |  211.*] 

18.  Trial     284*)  —  Instbuotions  —  Waives 
07  Ebbob. 

Error  in  an  instruction  is  waived  by  ask- 
ing for  a  modification  thereof  which  does  not 
cover  the  error. 

D^  ^**r^"         ***  ^ 

Appeal  from  CSrcuIt  Court,  Pope  Oonntr; 
Uugh  Basham,  Judge. 

Separate  actions  by  W.  R.  Bowen  and  by 
W.  B.  Thrasher  against  the  Southern  Anthra- 
cite Coal  Company.  The  cases  were  tried  to- 
gether, and,  from  a  judgment  for  plaintiffs, 
defendant  appeals.  Affirmed  In  the  Bowen 
Case,  and  reversed  in  the  Thrasher  Case. 

Appellees  were  carpenters  and  In  the  em- 
ploy of  appellant  In  and  about  its  coal  min& 
The  mine  was  operated  a  shaft,  separated 
into  two  divisions  by  a  wooden  partition. 
Two  cages  were  used  to  bolst  the  coal  and 
to  let  down  and  holat  men  and  material.  To, 
these  cages  wire  ropes  were  attached,  and 
the  ropes  passed  over  a  drum,  and  the  cages 
were  propelled  up  and  down  by  an  mglncu 
They  were  so  arranged  that  one  went  up 
while  the  other  went  down.  On  October  16, 
190T,  as  the  cage  on  the  north  dirlsioa  of  the 
shaft  was  ctHDlng  up  with  a  car  of  coal  it 
toi^led  over  within  about  20  feet  of  the  top, 
and  the  coal  falling  batft  down  the  shaft  dis- 
placed the  timbers  below  and  caused  the  de- 
Bcendlns  car  In  the  sooth  division  to  stick 
in  the  shaft  about  40  feet  from  the  bottom. 
Appellees  went  down  to  nnfastoi  this  cag^ 
and  while  thesy  were  on  the  cage  same  fell 
with  them  to  the  bottom  and  they  were  swl- 
ously  injured.  They  each  filed  separate  com- 


plaints agalnat  appellant  In  whidi  tbey  al- 
lege among  other  things  the  following:  **That 
the  general- manager  then  in  charge  of  said 
mine  carelessly  and  negligently,  and  without 
proper  and  reasonable  care  for  the  safety  of 
plalntiflF,  caused  said  wire  rope  attached  to 
said  hung  cage  to  be  fastened  and  htid  In 
an  Insufficient  and  dangerous  way — ^that  is  to 
say,  only  by  means  of  clamping  wire  rope  at 
the  top  of  said  shaft  by  fastening  and  bolting 
together  timbers  with  said  rope  betwe«i. 
Tb.e  said  wire  rope  was  one  inch,  in  diameter 
and  worn  very  slick  and  smooth  and  was  al- 
so oily.  And  the  said  timbers  used  as  clamps 
were  oak  and  pine  with  a  small  iron  clamp 
above.  This  plaintiff  objected  to  the  manner 
In  which  the  wire  rope  was  being  fastened, 
or  damped,  and  suggested  to  said  g«ieral 
manager  that  It  should  be  tied  to  a  large 
timber  12x13,  which  was  bolted  and  fastened 
to  other  timbers,  being  a  part  of  the  founda- 
tion of  the  engine,  which  manner  of  fastening 
said  rope  was  practicable  and  feasible.  But 
this  suggestion  by  plaintiff  was  not  ad(^ted 
by  the  g^eral  manager  in  charge  of  said 
mlne^  but  the  other  manner  or  mode  of  fas- 
tening said  rope  by  means  of  clamping  It  as 
above  explained  was  ordered  by  said  gener- 
al manager,  stating  that  It  was  snfllcient  and 
would  be  safe.  Whereupon  said  general  man- 
ager ordered  and  directed  plaintiff  to  go 
down  to  the  hung  cage  then  fastened  and 
replace  and  adjust  all  timbers  and  to  loosen 
and  unfasten  said  cage.  In  obedience  to  said 
order  plaintiff  and  his  co-employes  (naming 
them)  went  down  to  said  cage  thus  hung  and 
in  order  to  adjust  the  timber  and  said  cage^ 
it  became  necessary  for  plaintiff  and  oo-cm- 
ployte  to  get  onto  said  cage  thAt  -was  fas- 
tened. And  after  getting  upon  said  cage  and 
loosing  It,  and  readjusting  the  timbers  which 
were  holding  It,  said  cage  became  loose  and 
all  obstructions  removed,  and  on  account  of 
the  careless  and  Insuffldait  manner  in  which 
said  wire  rope  liad  been  clamped  or  fastraed, 
and  without  fault  upon  the  part  of  plaintiff, 
the  weight  of  the  said  cage,  together  with  the 
weteht  of  said  two  vaea  Jei^ed  tbe  rc^ 
through  betweoi  said  two  timbers  and  fell 
with  great  f(»ce  and  relodty  to  the  bottom 
of  said  shaft,  tcom  wblch  fall  plaintiff  was 
seriously  and  permanently  injured.'*  There 
was  the  further  alI«gati<Hi  In  oa»  of  the  com- 
plaints tiiat  the  defendant  was  n^igent  la 
falling  to  furnish  said  cage  witli,  and  attadi 
thereto,  sufflclmt  ^rlng  catches  to  pivrait 
tbe  oKiaeqiwnce  of  cable  breaklnc  or  tlie 
loosening  or  disconnecting  of  the  machinery 
attached  to  said  cage.  The  Injuries  received 
by  the  respecUve  com^ainants  were  describ- 
ed in  th^  complaints.  An>dlee  Bowoi  laid 
his  damages  at  95,000,  and  apprilee  Tbrastav 
laid  his  damages  at  t20^00a  Tbe  appellant 
answered  tbe  respective  complaints  denying 
all  the  material  allegations,  and  setting  up 
the  defenses  of  Injury  by  fellow  servants. 
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coutilbntoTy  negligence,  and  assumed  risk. 
Ihe  causes  were  consolidated  over  appel- 
lant's objectlcm,  and  the  Jury  returned  a  ver^ 
431ct  In  favor  of  appellee  Tbrastaor  for  $5,000, 
and  Id  favor  of  appellee  Bowen  for  $500. 
Judgment  was  entered  in  favor  of  eacb  ap- 
pellee for  the  amount  of  the  verdict  obtained 
by  htm,  and  this  appeal  has  been  duly  prose- 
cuted. Other  facta  are  stated  to  the  opinion. 

Read  &  McDtmough,  for  appellant  W.  I* 
Meade  and  Davla  ft  Pace,  for  aiq^elleeai 

WOOD,  J.  (after  stating  the  facts  aa  above). 
1.  The  canaes  were  ot  *'a  like  nature"  and 
"relative  to  the  same  questton."  The  cause 
of  action  alleged  in  each  case  grew  out  ot  the 
same  state  of  facts.  The  defenses  alleged  in 
each  wen  the  same,  although  the  evidence  In 
sanwrt  of  the  defenses  of  contributory  negli- 
gence and  assnmed  risk  In  the  Thnurtier  <>ise 
was  different  from  that  in  the  Bowen  Case. 
The  injury  to  each  was  caused  at  fhe  same 
time  and  the  same  agency,  proceeding  from 
the  same  source.  The  appellees  had  to  rely 
uptm  the  same  evidmce  to  sui^rt  their  al- 
leged causes  of  action.  The  Issues  raised  by 
the  pleadings  were  precisely  the  same^  and 
the  court,  after  the  evidence  was  in,  by  cor- 
rect Instroctiona,  might  have  prevoited  any 
confasion  In  the  application  of  the  doctrine 
of  contributory  n^Iigence  and  assumed  risk 
as  Applicable  to  the  respective  plainUffiEk 
The  causes  here  were  certainly  aa  appropri- 
ate for  consolidation  as  any  of  the  fbllowlng 
where  It  was  apiaoved:  St.  I*.,  I.  M.  ft  S. 
R.  Oo.  T.  Broomfleld,  83  Ark.  290.  1<H  a  W. 
188 ;  American  Insurance  Oow  v.  Haynle,  120 
S.  W.  825.  See,  also.  Haboncv  t.  BobertSi, 
86  Ark.  130.  110  S.  W.  225. 

2.  Under  the  statute  providing  that  *if 
either  party  require  it  the  Judge  may  ex- 
clnde  from  the  courtroom  any  witness  of  the 
adverse  party,"  it  Is  within  the  discretion  of 
the  court  to  exclude  witnesses  from  the 
courtroom.  Where  the  court  ovomles  a  mo- 
tion to  exclude,  there  Is  no  error  aulas  it 
appears  tJiat  some  prejudice  resulted.  No 
prejudice  is  shown  hera  St.  L.,  L  M.  ft  S. 
B.  Co.  V.  Pate,  118  S.  W.  260. 

8.  Counsel  for  appellees  in  the  (q;)enlng 
statement  to  the  Jury  said :  "The  owners  are 
not  the  ones  that  are  liable."  The  court 
removed  any  possible  prejudicial  effect  of 
such  remarks  by  withdrawing  th^  and  In- 
structlng  the  Jury  not  to  consider  them. 
This  was  only  tantamount  to  a  declaration 
that  appellant  expected  to  prove  that  it  was 
not  the  one  who  was  liable  for  any  Injuries 
sustained  by  appellees.  The  remarks  were 
not  prejudicial  in  themselves.  The  ruling  of 
the  court  withdrawing  them  and  instructing 
the  Jury  not  to  consider  them  removed  any 
possible  prejudicial  inference  that  the  Jury 
might  otherwise  have  drawn  from  them.  Ut- 
tle  Bock  ft  Ft  Smltti  Ry.  Co.  v.  Cavenesse.  48 
Ark.  lOe,  2  B.  W.  BOS;  E.  0.  8.  R.  Co.  v.  Mur- 
phy, 74  Ark.  2Se,  85  S.  W.  428;  Carpenter 


T.  Hammer.  75  Ark.  347,  87  S.  W.  646.  The 
remarks  were  not  of  such  prejudicial  nature 
that  the  effect  could  not  be  removed  by  In- 
structions of  the  court  to  disregard  the  re- 
marks. 

4.  The  testimony  on  behalf  of  appellees 
tended  to  show  that  the  wire  rope  attached  to 
the  cage  that  was  fastened  In  the  shaft  was 
clamped  between  two  pieces  of  oak  timber, 
held  together  by  bolts.  The  rope  was  fasten- 
ed in  this  way  at  the  top  of  the  shaft  The 
purpose  In  so  securing  It  was  to  prevent  the 
cage  from  falling  after  the  men  had  gone 
down  and  unfastened  It  The  rope  was 
clamped  in  this  manner  under  the  directions 
of  the  manager  and  general  superintendent 
Both  were  present  Thrasher  suggested  a 
method  of  fastaitng  the  rope  wbieb  he  re- 
garded as  more  secure,  but  the  manager  did 
not  adopt  his  suggestions,  but  proceeded  to 
have  the  rope  fastened  in  the  manner  indi- 
cated. While  the  rope  was  being  fastened 
appellees  were  called  away,  and  when  they 
were  called  back,  and  were  directed  by  the 
manager  to  go  down  to  unfasten  the  cage, 
they  made  no  further  aaminatlon  of  the 
manner  by  which  the  rope  was  fastened  at 
the  top.  Thrasher  and  Bowen  obeyed  the  or- 
ders of  the  general  manager  and  superintend- 
ent to  go  down  and  unfasten  the  cage.  Th^ 
went  down  wlQiout  Inspecting  the  manner  in 
which  the  rope  was  fastened,  "because  the 
mlneowner  directed  it  he  was  a  practical 
man  and  a  miner,  and  the  other  man  (the 
superintendent)  bed  been  around  shafts  all 
his  life,"  and  appellees  went  down  In  the  shaft 
because  they  "supposed  It  was  safe."  When 
ttiey  got  down  to  the  cage  it  appeared  to 
them  to  be  necessary  to  get  <m  the  cage  that 
was  fastened  In  order  to  get  same  loosob 
Tbey  therefore,  got  mi  the  cage  and  onfastoi- 
ed  it  When  It  was  set  tree  It  Immediately 
dropped  to  the  bottom  of  Qie  shaft  The 
wire  rope  was  oily  and  slick  and  Hie  clamps 
did  not  grip  it  tight  enough  to  bold  it,  so  as 
to  prevent  its  slli^lng  through  and  letting  the 
cage  ftU.  Th«e  was  testimony  tending  to 
stiow  that  the  cages  were  originally  prorid- 
ed  with  "catches"  whldi  were  designed  to 
stop  the  cage  and  hold  it  In  place  should  the 
cable  give  way.  These  "catehea"  were  forced 
-Into  the  timber  wbea  the  cage  drojSKd  by 
means  of  a  spring  One  leaf  of  the  spring 
bad  beai  removed  prior  to  the  accident  and 
this  had  a  tendency  to  weaken  the  qnlng. 
The  catches  did  not  work  on  the  day  the 
accident  The  catches  or  stays  would  not 
woA  except  wbea  the  weight  of  the  cage 
tightened  Qie  rope,  but  when  the  cage  fell  the 
rope  slipped  through  and  never  became  tant 
at  all.  brasher  su^ested  to  the  manager 
that  the  vrlre  rope  should  be  fastmed  by 
cUmpIng  It  to  ttie  top  timbers.  It  should 
have  been  fastened  to  a  12x12.  A  kink  could 
thai  have  been  placed  In  the  wire  rope  which 
would  have  made  it  secure,  but  these  sug- 
gestlona  1^  Thrasher  were  not  followed,  the 
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manager  directing  It  to  be  done  In  tte  maor 
nee  first  above  indicated. 

The  teetlmoay  oa  behalf  of  appelant  tend- 
ed to  iwove  tbat  It  was  a  part  of  Tbraahez's 
dot;  to  taaten  tbe  wp%t  tbat  he  waa  the  bead 
carpoitor,  haTing  aopervialon  of  the  carpoi- 
ter  wotk  In  genwal»  and  tbat  Bowen  waa 
working  nuder  bin.  It  waa  his  duty  If  a 
cage  was  cao^t  in  a  shaft  to  release  it  and 
to  take  what  help  he  needed,  brasher  was 
directing  the  work.  There  was  no  othw  ooe 
to  do  the  wuk  eicei»t  ThraSbor.  Ttirasber 
was  the  Jadge  as  to  whether  a  rope  waa  safe 
wlim  clamped  In  the  manner  it  was  done 
tbat  day.  **If  the  clamping  liad  been  done 
snffldently  'tl^t  It  would  have  h«ld  the 
cagei**  Thrasbw  bad  charge  of  the  moi  that 
were  fixing  the  rope  tbat  day,  and  bad  fixed 
It  that  way  before  and  never  objected  to  fix- 
ing It  tliat  way  on  the  day  of  the  accldmt  and 
did  not  suggest  any  other  way  to  fix  it  Tlie 
above  is,  in  substance,  what  the  evidence 
tended  to  prove  In  support  of  the  respecttve 
contentl<nis. 

We  are  of  the  oplnlcm  from  the  evidence  In 
the  iiliole  recoxft  that  It  was  a  Jury  question 
as  to  whether  the  appellees  sustained  In* 
Juitai  through  the  negligence  of  appellant 
It  was  also  a  qneatloa  for  the  Jury  as  to 
whether  appellee  ThraSber  bad  assumed  the 
risk,  or  whether  be  was  guilty  of  contribu- 
tory negHgence.  The  nncontroverted  evi- 
dence Showed  tbat  Boweu  did  not  assume  the 
risk  and  was  not  guilty  of  contributory  neg- 
ligence. The  rulings  of  the  court  oa  the 
prayers  for  InstmctlonB  ottered  by  appellant 
were  correct  The  prayers  granted  covered 
such  of  the  rejected  prayers  as  were  correct 
33ie  appelant  comidalns  at  the  ruling  of  the 
court  In  giving  among  others  the  f<dlowing 
Instructltm  3: 

"I  charge  yon  that  It  Is  the  duty  of  the  [ 
master  to  furnish  a  servant  a  nastmably  safe 
place  In  wbldit  to  work,  and  In  this  case,  If 
yon  find  that  the  plaintiffs,  W.  B.  Thrasher 
and  W.  B.  Bowai,  were  on  October  15, 
1907,  In  tiie  employ  of  the  defendant,  the 
Soutbern  ^tbradto  Coal  Company,  and 
while  so  engaged  were  ordered  by  the  defenA* 
ant  to  go  down  In  the  shaft  of  the  mine  of 
the  dtfendant  to  unfaatm  or  unloosen  the 
cage  that  waa  hung  on  the  south  side  of  said 
shaft  and  the  plalntiflh  In  obedience  to  aald 
order  went  down  into  said  shaft  and  while 
at  work  upon  said  cage  tiie  same  fell  with 
them  and  injured  them,  without  fault  on 
their  part  and  that  said  Injury  was  occarion- 
ed  because  the  defoidant  had  negligently 
failed  to  securely  fasten  said  cage  by  means 
of  the  wire  cable  attached  to  It  or  by  other 
good  and  sufficient  means,  you  will  find  for 
the  {Oalntlffs  and  asa^  their  damages  at 
such  a  sum  as  you  believe  under  the  law  and 
evidence,,  will  compmsate  them  for  the  In- 
juries th^  received." 

IL  "I  charge  you  that  It  Is  the  duty  of  a 
servant  to  obey  all  reasonable  orders  given 
him  by  the  master." 


III.  rCbe  court  instructs  the  Jury  Out  be- 
tore  the  defendant  can  ask  the  Jury  to  con* 
sider  the  defense  of  oontribotoiy  n^SUgenccb 
that  It  must  show  tbat  the  plaintUb.  or  ei- 
ther of  than,  were  guilty  of  negligence  tiliat  di- 
rectly contributed  to  fb»  injury  and  tliat 
without  such  n^llgence  on  their  part  Hie  In- 
jury would  not  have  occurred,  and  tlia  law 
reguirea  this  to  be  ptovm  a  preponderance 
of  the  evidence  in  this  cause^  and  mileaa  so 
proven,  you  are  Instructed  not  to  consldn>  it" 

IV.  **Tbe  court  instructs  the  Jury  that  con- 
tributory n^tgence  means  negligmce  that 
ccmtrlbuted  to  the  Injury— and  it  cmalBte  In 
doing  someUilng  tbat  a  reascmably  pmdent 
pereaa  would  not  do  or  In  telling  to  do  some- 
thing tbat  a  reasonably  pmdent  pastm  would 
do,  and  in  tbia  case  if  you  find  that  the  plain- 
tiffs, or  either  of  them,  did  anything  at  the 
time  th^  were  injured  or  failed  to  do  some- 
thing'tbat  they  should  have  done,  that  would 
(noQ  have  been  done  by  a  reasMiably  prudent 
person,  situated  as  tbey  were,  and  that  their 
actions  as  above  set  forth  brought  about  the 
injury  or  contributed  to  It  they  would  be 
guilty  of  contributory  n^llgence^" 

IV^.  rrbe  court  Instructs  the  Jury  tliat  if 
you  find  the  injury  was  the  direct  result  of 
the  negligent  failure  of  the  defendant  to  se- 
curely fasten  the  wire  cable  tliat  held  the 
cage  and  that  plaintiffs  were  not  guilty  of 
oontrlbntoty  negligence  as  defined  in  these  In- 
structloDs,  you  wl!l  find  for  the  plaintiff.** 

y.  "The  court  iustructs  the  Jury  that  If 
you  find  that  either  of  the  [dalntlflto  were 
guilty  of  contributory  negligence  such  as  wHI 
defeat  his  cause  of  action  and  the  other  not 
you  may  retom  a  verdict*  in  favor  <rf  the 
one  that  was  not  gull^  of  negligence." 

YI.  "It  is  only  whm  the  danger  or  risk  of 
injury  from  obedience  to  the  cmnmands  of 
the  master  Is  so  apparoit  to  the  swvant  as 
to  render  it  under  the  circumstances  unrea- 
sonable and  Imprudent  for  him  to  obey  the 
master's  orders  and  he  then  voluntarily  obeys 
and  Is  Injured,  that  he  Is  guilty  of  contribu- 
tory negligence." 

VIL  "In  obeying  the  commands  of  the 
master,  the  servant  does  not  assume  any  ride 
occasioned  by  the  negligence  of  the  master, 
unless  be  has  knowledge  of  such  negligence 
and  the  danger  Inddait  thmto.  and  he  with 
such  knowledge  accepto.tbe  rUtk  and  takea 
his  c^iances,  then  in  that  evoit  be  cannot  re- 
cover." 

VIII.  **l  charge  yon  tbat  the  duty  resting 
on  the  master  to  provide  a  reasuiably  safe 
place  for  his  swvants  to  work  is  a  duty 
that  he  cannot  delegate  to  another,  and  the 
master  cannot  escape  liability  by  leaving  to 
another  the  discharge  ot  that  duty  if  there 
Is  a  failure  to  provide  a  reastmably  safe 
place  tor  bis  servant  to  work.'* 

The  defendant  moved  the  court  to  moOttf 
said  Instruction  Ko.  8  as  follows:  "But  if 
the  defendant  delegated  the  duty  to  Thrash- 
er and  BowMi,  or  tither  of  them,  to  make 
the  place  safe,  then  it  was  their  duty  or  tlie 

Digitized  by  GooqIc 


Ark.) 


BOUTHBBN  AKTHBAGITB  GOAL  GO.  T.  BOWBN. 


■1068 


doty  of  tbe  one  upon  whom  wu  ImpOMd 
that  obligation  so  to  do." 

IX.  "Tou  are  further  Instrocted  that  one 
of  the  charges  of  negligence  In  platntifls* 
complaint  is  that  defendant  failed  to  furnish 
the  cage  with,,  and  attached  thereto,  snffl- 
clent  spring  catches  to  prevent  the  conse- 
quence of  the  cable  breaking,  and  If  yon 
believe  that  defendant  was  negligent  in  not 
furnishing  said  catches  suflQcleoit  for  the 
purpose,  and  that  such  negligence  was  the 
cause  of  the  Injury,  without  fault  on  the 
part  of  the  plalnttff,  you  will  be  anthwiied 
to  find  for  the  plataitlfr.** 

Appellant  contends  specifically  (hat  pray- 
er No.  1  was  erroneous  because  the  same 
made  It  the  positive  du^  of  the  master  to 
furnish  a  safe  place  to  work,  and  in  etFect 
made  the  master  the  insurer  of  the  servants' 
safety,  and  further  because  said  instrnction 
confused  the  rl^t  of  recovery  of  both  plaln- 
tiffs,  and  submitted  the  question  to  the  Jury 
upon  tbe  theory  that  each  plaintlfT  might  re- 
cover upon  the  same  testimony.  When  the 
first  part  of  Instruction  No.  l  that  defines  the 
majBter's  duty  as  to  providing  a  safe  place 
for  the  servant  is  read  In  connection  with 
the  part  that  tells  the  jury  that  «he  defend- 
ant Is  not  liable  unless  It  '*%ad  n^llgently 
failed  to  securely  fasten  said  cage  by  means 
of  the  wire  cable  attadied  to  it,**  etc,  tbe 
Instruction  cannot  fairly  be  amstmed  as 
making  It  ttie  absolute  du^  of  appellant  to 
provide  ^tpellees  a  safe  place.  While  tbe 
Instruction  tells  the  Jury  that  it  Is  tbe  duty 
of  fbB  master  to  provide  a  reasonably  safe 
place  for  the  servant,  it  also  t^  them  that 
before  the  master  can  be  held  llttble  for  bis 
failure  to  perfbrm  that  duty,  It  must  be  es- 
tablished tiiat  bis  failure  was  negligent 
That  when  we  loc^  to  the  4tta  and  11th  in- 
stmctlrais  given  at  the  instance  of  appellant, 
we  see  that  tbe  court  has  correctly  told  the 
jnry  that  the  defendant  was  iwgllgent,  if  nn- 
der  tbe  evidence  it  failed  to  exercise  ordi- 
nary car&  Instructions  4  and  11  are  as  fol- 
lows: 

(4)  "The  defendant  in  not  an  insurer  of 
the  tools  and  instrumentalities  furnished 
the  plaintiffs.  The  law  requires  that  the 
defendant  use  ordinary  care  to  provide  its 
employte  with  reasonably  safe  appliances, 
and  If  tbe  defendant  used  such  care  In  fas- 
tening the  rope  as  a  person  of  ordinary  pru- 
dence would  use,  considering  the  danger, 
plaintiffs  cannot  recover." 

(11)  "If  the  usual  and  ordinar;^  way  of 
securing  said  rope  was  to  clamp  same  as 
described  In  the  evidence,  or  If  It  was  se- 
f;ured  at  this  time  better  than  was  ordinari- 
ly done,  and  if  the  person  whose  duty  It 
was  to  fix  said  rope  used  ordinary  care  in 
fixing  same,  then  there  can  be  no  recovery 
and  the  Jury  will  find  for  the  defendant" 

Each  Instruction  must  be  read  as  a  whole, 
and  all  of  its  parts  must  be  considered  in 
dsterminhig  Its  meantngt  and  whm  refer- 


ence Is  made  in  «te  instruction  to  some  oth- 
w  part  of  the  charge,  or  when  words  are 
used  In  some  Instructions  that  are  correctly 
defined  in  others,  the  other  parts  of  th» 
charge  referred  to  and  the  other  InstructionB 
must  be  considered  In  determining  whether 
or  not  the  particnlar  instructions  under  con- 
sideration are  correct  Tbe  rule  Is  well  stat- 
ed In  St  Louis  8.  W.  B.  Oo.  T.  Graham,  88 
Ark.  61, 102  B.  W.  700,  119  Am.  St  Bep.  112, 
as  follows:  "It  Is  generally  Impossible  to 
state  all  the  law  <tf  a  case  in  one  instruction. 
If  the  various  InstmcUons  given  In  a  case 
separately  present  every  phase  of  tbe  law, 
as  an  harmonious  wliole,  there  *a  no  error  in 
a  particular  instruction  failing  to  carry  qual* 
Ifications  which  are  ecplained .  in  others." 
And  counsel  cite  some  of  our  later  cases  tiiat 
support  the  rulft  La.  ft  Arkansas  By.  Co.  t. 
BatclUTe.  88  Arfc.  624,  lis  S.  W.  896;  8t  L^ 
I.  M.  ft  8.  R.  Co.  T.  Day,  86  Arfc.  104.  UO  & 
W.  220;  Southon  Gotton  OU  Co.  V.  Spotts.77 
Ark.  4SS,  92  a  W.  249:  Blair  r.  State,  69 
Ark.  058,  64  8.  W.  948:  St  L..  L  H.  ft  S.  B. 
Co.  T.  Baker,  67  Ark.  681.  66  8.  W.  941; 
Brlnkley  Car  Works  ft  titg.  Co.  t.  Cooper, 
75  Ark.  32S.  87  8.  W.  645;  Arkadelphla  Lum- 
ber Co.  ▼.  Posey,  74  Ark.  877,  86  8.  W.  1127. 

Instrnction  Na  1  when  considered  as  a 
whole,  and  In  connection  with  the  other  in- 
structions moitioned  supra.  Is  not  open  to 
the  particnlar  'objection  now  under  cou- 
slderation.  Tbe  Instruction  however  fails  to 
recognise  the  dUterence  developed  by  the 
evidence,  in  tbe  relations  of  Thrasher  and 
Bowen  to  appellant  The  evidence  on  be* 
half  of  appellant  tenUn  to  show  that  Thrash* 
er  was  a  vice  principal  In  the  matter  of  mak- 
ing the  place  safe  for  the  descent  of  himself 
and  co-empIoy6s  Into  the  mine.  According 
to  appellant's  evidence  that  was  his  duty. 
Tbe  undisputed  evidence  shows  that  Bowen 
had  no  such  duty  to  perform.  He  was  not 
the  foreman  of  the  carpenter  work,  but 
worked  under  Thrasher.  Under  the  evi- 
dence, therefore,  the  Jury  might  have  found 
that  Thrasher  was  not  entitied  to  recover  be> 
cause  it  was  bis  duty  to  make  the  wire  rope 
secure,  and  that  he  assumed  the  risk  of  not 
doing  so,  or  was  guilty  of  contributory  n^ 
ligence  If  he  failed  to  do  so,  and  made  un- 
safe descent  when  be  knew,  or  by  the  exer- 
cise of  ordinary  care  should  have  known, 
that  the  wire  rope  was  insecurely  fastened. 
But  this  evidence  that  might  have  defeated 
him,  if  believed  by  the  Jury,  would  entitle 
Bowen  to  recover,  unless  he  knew  or  should 
have  known  of  Thrasher's  n^Ugence,  if  he 
was  negligent  The  instruction  ignored  the 
evidence  showing  the  difference  In  the  rela- 
tion of  the  re^;)ective  plaintiffs  to  appellant 
The  effect  of  the  Instrnction  was  to  ttil  the 
Jury  that  If  appellant  bad  no  defense  to 
Bowen's  claim  under  the  evidence,  neither 
did  It  have  to  Thrasher's.  It  practically  told 
the  Jury  that  their  rights  undo-  the  evidence 
were  the  same.   This  was  confusing,  mls- 
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leading,  and  prejudldal  to  appellant  aa  to 
the  claim  of  Thrasher.  For  ai^ellant  under 
the  evidence  may  have  had  a  complete  de- 
fense to  Thrasher'B  claim  and  yet  have  been 
liable  to  Bowen. 

Inatructiona  3,  4,  and  4%,  when  considered 
In  connection  with  each  other,  tell  the  Jury 
in  effect  that  the  contrlbatory  negligence  of 
either  one,  or  both,  of  the  ai^ellees.  If  estab- 
liabed  by  a  preponderance  of  the  evidence  in 
the  case,  would  defeat  recovery.  Under  these 
instructions  the  contributory  negligence  of 
one  of  the  appellees  would  defeat  recovery 
by  the  other  although  that  other  might  htm- 
self  be  free  from  contributory  negligence. 
But  when  these  are  read  in  connection  with 
No.  5,  it  is  clear  that  the  court  meant  to  t^ 
the  Jury  that  if  both  defendants  were  guilty 
of  contributory  negligence  they  could  not 
recover,  and  that  if  one  was  guilty  of  con- 
tributory negligence  and  the  other  not  that 
the  finding  might  be  for  the  one  that  was 
free  from  such  negligence.  The  Instructions 
as  thus  framed  might  have  been  prejudicial 
to  appellees  but  not  to  appellant.  The  In- 
structions recognize  that  there  may  be  a 
finding  of  contributory  negligence  on  the  part 
of  one  of  the  appellees,  and  not  on  the  part 
of  the  other,  thus  leaving  room  for  the  Jury 
to  consider  the  evidence  tending  to  show  the 
diCFerence  in  the  relation  that  the  appellees 
sustained  to  the  appelant  But  in  this  re- 
spect they  were  in  conflict  with  Instruction 
No.  1. 

While  it  was  not  prejudicial  error  to  give 
these  instructions  in  the  form  presented, 
they  do  not  cure  the  error  of  the  court  in 
giving  instruction  No.  1.  The  rule  we  have 
announced,  supra,  requires  that  the  instruc- 
tions when  taken  together  should  not  be  so 
conflicting  as  to  confuse  or  mislead  the  jury 
not  giving  them  a  certain  guide  to  follow  in 
making  their  verdict.  When  presented  from 
.the  conflicting  view  points  of  the  respective 
parties  litigant,  the  above  instructions  are 
well  calculated  to  mislead  the  jury.  The 
error  is  in  giving  instruction  No.  1  and  oth- 
ers that  while  not  iH-ejndlclal  to  appellant 
are  in  direct  conflict  with  it  The  instruc- 
tions cannot  be  reconciled,  and  instruction 
No.  1  Bhodd  not  have  beoi  ^ven,  St  U,  I.  M. 


&  S.  R.  Oo.  T.  Beecher,  65  Ark.  64,  44  S.  W. 
716 ;  St  L.,  I.  M.  &  S.  R.  Oo.  V.  Luther  Hitt 
76  Ark.  224,  88  S.  W.  911 ;  Oraysoo-McLeod 
Lumber  Co.  v.  Carter,  76  Ark.  89.  88  S.  W. 
507;  MHler  v.  Nuckolls,  77  Ark.  64.  91  S.  W. 
759,  4  L.  R.  A.  (N.  S.)  149,  113  Am.  St  Rep. 
122.  Instructions  Nos.  2,  6,  and  7  announce 
correct  general  principles  without  applying 
them  to  the  particular  phases  of  the  evi- 
dence. This  practice  Is  not  to  he  commend- 
ed. But  we  find  no  prejudicial  error  in  this 
under  the  evidence  In  this  case.  For  these 
Instructions  were  doubtless  based  upon  the 
evidence  tending  to  show  that  Thrasha-  and 
Bowen  were  directed  by  the  master  to  go 
down  In  the  shaft  and  unfas^  the  cage. 

Instruction  No.  8  was  erroneous  and  preju- 
dicial to  appellant  so  far  as  Thrasher  is  con- 
cerned because  It  ignored  the  evidence  tend- 
ing to  prove  that  it  was  the  duty  of  Thrasher 
to  fasten  the  wire  rope.  If  appellant  d^ut- 
ed  to  Thrasher  the  duty  of  making  the  wire 
rope  secure,  and  he  neglected  to  perform  this 
duty,  he  assumed  the  risk  of  injury  from  his 
negligence  in  failing  to  discharge  the  duty 
Imposed  on  him,  and  the  master  is  not  liable 
to  him  for  the  injury  resulting.  St  L.,  I.  M. 
&  S.  R.  Co.  V.  Harper,  44  Ark.  524^  If 
Thrasher  was  appointed  to  make  the  wire 
rope  secure,  he  assumed  the  risk  of  not  do- 
ing so  In  a  prudent  and  skillful  manner. 
Murch  Bros.  Cons.  Co.  v.  Hays,  88  Ark.  292, 
114  S.  W.  G97.  See,  also,  Ry.  Ca  t.  Taaej, 
58  Ark.  217,  24  S.  W.  244. 

The  Instruction  was  also  In  conflict  with 
Instructions  Nos.  4  and  11  given  at  the  re-  , 
quest  of  appellant  In  that  it  told  the  jury 
without  qualification  thr-t  it  was  the  duty  of 
the  master  to  provide  a  reasonably  safe 
place,  etc.,  for  his  servants  to  work.  Appel- 
lant waived  any  error  In  this  respect  how- 
ever, by  asking  for  a  modification  which  did 
not  include  this.  As  to  Bowen,  there  was  no 
evidence  to  show  that  It  was  bis  duty  to 
fasten  the  wire  rope.  The  Instructltm  was 
not  misleading  as  to  him. 

There  being  no  prejudicial  error  In  tlie 
record  as  to  Bowen's  claim,  the  judgment  In 
his  case  is  affirmed.  As  to  Thrasher  the  judg- 
ment is  reversed,  and  the  cause  remand^  for 
new  trial  for  error  In  instructionB  moitloned. 
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CHBNOWBTfi  T.  SUTHERLAND. 

(Kansas  City  Conrt  of  Appeals.  Missooil 
Jan.  24.  1910.    Rehearinc  Denied 
Feb.  7,  1910.) 

1.  Xbzal  ({  156*)— DEmrssEB  to  Etidkkck. 

Id  passing  on  a  demurrer  to  evidence,  the 
case  as  made  Sy  plaintifTs  evidence,  leaving  out 
mere  contradictions  of  that  evidence,  unless  it 
be  contradicted  in  such  way  as  shows  that  it 
could  not  be  true,  must  be  looked  to;  and, 
though  plalntiiTB  own  testimony  be  oppoaeA  by 
that  of  some  of  his  witnessea*  be  may  go  to  the 
Jury. 

[Bd.  Note.— For  other  cases,  see  Trial,  Coit 
Dig.  {  S55 ;  Dec.  Dig.  %  15a*] 

2.  Btidbngi:  (|  471*)— Opinionb— Qosstjonb 
Gaixino  fob  Conclusion. 

An  answer  to  questions  on  cross-examina- 
tion is  not  subject  to  objection  that  it  would  be 
stating  a  conclusion,  where  the  cooclnsioo  would 
be  merely  that  tlie  foreman  told  witness  that 
he  shoula  use  plndi  bars,  and  t^at  he  would  go 
and  get  them. 

[S)d.  Note.— For  other  cases,  see  BMdence, 
Cent  Dig.  H  214^-2185:  Dec.  Dig.  {  471;' 
Witnesses,  Cent  Dig.  SS  83^535.] 

&  BVIDENCK  (I  471*)— OFxnioHa— Qdsstxons 

Oaixino  tor  Conclusion. 

An  Inquiry,  on  cross-examination,  calcu- 
lated to-  draw  out  an  answer  as  to  the  simplest 
specific  fact,  should  not  be  cut  out  on  objection 
that  a  statement  of  a  condasion  is  called  for. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Gent.  Dig.  j|  2149-2185:  Dec.  Dig.  |  471;* 
Witnesses,  Cent.  Dig.  H  88&^] 

4.  WiTHESSBB  (I  275*)— CBOBS'EXAVINATXON. 

Plaintiff,  on  cross-examination  as  to  the 
foreman  directing  that  an  engine  be  moved  by 

{tinch  bare  whi(£  he  would  go  and  get,  hav- 
oc stated  that  he  did  not  hear  the  foreman 
■aj  that,  defendant  was  entitled  to  further  asic: 
"Are  yon  prepared  to  say  *  *  *  that  you 
heard  all  he  said,  or  that  you  did  not  hear." 

[Ed.  Note.— For  other  cases,  see  Witnesses, 
CenL  Dig.  {S  924,  967-075 ;  Dec.  Dig.  f  275.*] 

5.  Witnbsbbs  (I  380*)— Cbobs-Exahination. 

Allowing  plaintiff  to  cross-examine  defend- 
ant's witness  with  a  view  of  showing  that, 
thongh  present,  be  did  not  testify  at  former 
trials,  witness  not  being  interested,  his  charac- 
ter not  being  assailed,  and  nothing  appearing 
tending  to  show  anything  calling  on  him  to  vin- 
dicate himself,  was  Improper,  and  tended  to 
prejudice  the  jury. 

[Eid.  Note.— For  other  caM^  aee  Wltneasea, 
Dec.  Dig.  S  S30.*] 

6.  Appeal  and  Ebkob  ({  1058*)— Hasielesb 
BsBOft— Aduibsion  or  Etxdbnci  —  Cubinq 
Ebbob, 

It  cannot  be  said  that  the  prejadldal  ef- 
fect of  allowing  plaintiff,  by  cross-examination 
of  defendant's  dlslntereated  witness,  to  show 
that,  though  he  was  present,  he  did  not  testi- 
fy at  former  trials  was  removed  by  plaintifTs 
counsel  announcing  tltat  he  presumed  the  whole 
thing  was  immaterial,  and  toe  court  telling  the 
farr  to  entirely  dlBiegard  the  whole  line  of 
qaestlwia. 

[Ed.  Note. — For  oQier  cases,  see  Appeal  and 
Error.  Cent.  Dig.  ||  4178-4134;  Dec  Dig.  | 
1063;*  Trial,  Cent  Dig.  S  977.] 

Appeal  from  Circuit  Court,  Jackson  Comi- 
ty; Herman' Bmmbadc,  JtK^e. 

Action  by  David  T,  Cbenoweth  against  A. 
O.  Sutherland.  Judgment  for  plaintiff.  De- 
fendant appeals.  ReTersed  and  remanded. 

See,  also,  129  Mo.  App.  431,  107  S.  W.  6w 


Warner,  Dean,  McLeod  &  l^nmionds,  for 
appellant  Rush  L.  Fieette  and  Bird  & 
Pope,  for  respondent 

ELLISON,  J.  This  action  is  for  personal 
Injury,  In  which  plaintiff  prevailed  in  the 
trial  court  Sereral  of  defendant's  servants 
were  engaged  In  removing  the  main  part  or 
body  of  an  engine  out  of  a  building.  They 
were  under  the  charge  of  defendant's  fore- 
man, who  directed  it-  to  be  put  upon  a  low- 
wbeeled  push  car  and  wheeled  out  of  the 
building  to  a  pile  of  I-beams  upon  which  it 
was  to  be  placed.  A  derrick  was  at  the  I- 
beams  for  the  purpose  of  removal  of  the 
engine  from  the  car.  In  attempting  to  re- 
move it,  one  of  the  wire  ropes  connected 
with  the  operation  of  the  derrick  broke  and 
fell  upon  plaintiff's  head,  inflicting  a  wound 
causing,  as  he  alleges,  a  painful  and  per- 
manent Injury.  This  la  a  second  appeal; 
the  first  will  be  found  reported  In  129  Mo. 
App.  431,  107  8.  W.  6,  where  It  will  be  seen 
the  case  was  remanded  for  another  trial. 
We  nefer  to  that  report  for  a  detailed  state- 
ment of  the  facts,  a  large  part  of  which  is 
applicable  to  the  present  record.  At  the 
trial  from  the  result  of  which  this  appeal 
was  taken,  it  was  plaintiff's  theory,  as  it 
was  before,  that  he  was  working  in  the  man- 
ner directed  by  the  foreman  when  the  rope 
broke.  It  was  defendant's  theory  ttmt  he 
was  at  that  time  working  in  violation  of  the 
foreman's  orders;  that  the  foreman  feared 
to  test  the  derrick  with  the  weight  of  the 
engine,  and  so  ^pressed  himself  to  the 
men,  saying  that  he  would  go  to  a  place 
near  by  and  get  some  crowbars  with  which 
they  would  "pinch"  It  on  skida  over  onto 
the  pile  of  I-beams. 

It  Is  strongly  insisted  that  plaintiff  fail- 
ed to  make  a  case  for  the  jnrr,  and  that  the 
judgment  should  be  reversed  outright  on 
that  ground.  But  most'of  the  argument  to 
that  end  includes  only  a  part  of  tbe  evi- 
dence. It  IB  familiar  law  that  In  passing  oo 
a  demurrer  to  evidence  we  should  look  to 
the  case  as  made  by  the  evidence  In  plain- 
tifTs behalf,  and  leave  out  of  consideration 
mere  contradlctlonB  of  that  evidence,  unless 
it  should  be  contradicted  in  such  way  as 
shows  that  It  could  not  be  true.  More  than 
this,  If  the  evidence  given  by  a  plaintiff,  as 
a  witness  in  his  own  behalf,  should  be  op- 
posed by  that  of  some  one  or  more  witnesses 
Introduced  by  him,  that  fact  would  not  have 
the  effect  of  preventing  the  jury  from  be- 
lieving and  acting  upon  his  testimony  and 
rejecting  that  of  his  other  witnesses.  When 
we  give  regard  to  the  evidence  of  the  plain- 
tiff, as  he  related  It  In  his  own  behalf,  we 
find  that  he  acted  In  tbe  manner  of  his  work 
under  the  orders  of  the  foreman,  who  stood 
by  and  told  the  men  what  to  do  In  removing 
tbe  engine  from  the  car — that  Is,  they  were 
to  use  the  derrick  In  raising  the  front  end 


•For  oUmt  etMS  see  sanw  toplo  and  ssetlen  NUUBBR  In  Dec.  A  Am.  Digs.  1M7  to  dstt.  *  Reportsr  Indsna 
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and  patting  skids  nnder.  and  thna  get  It  over 
to  tbe  I-beams— and  that  he  (plaintiff)  was 
at  the  rear  end  assisting  to  pnsh.  after  it 
was  thus  raised.  It  Is  tme  he  stated  that 
he  did  not  see  the  foreman  during  the  mo- 
ments they  were  working;  that  be  suppos- 
ed be  was  still  there,  but  did  not  know.  We 
contdnde  that  a  case  was  made  for  the  Jury, 
and  pass  to  defendant's  objections  to  the 
manner  of  the  trial  and  the  result 

It  la  our  conclusion  that  defendant  was 
deprived  of  substantial  legal  rights  of  high 
cliaracter  bj  the  breadth  of  meaning  which 
the  court  and  plalntUTs  counsel  gave  to  the 
word  "conclusion"  as  applied  to  Qie  ques- 
tions propounded  to  plalntUTs  witnesses  on 
cross-examination.  It  Is  tme  that  facts 
should  be  stated  by  a  witness,  and  not  hla 
deductions  or  conclusions  thereon.  But  it 
must  be  remembered  that  nearly  everything 
one  states  In  detailing  his  knowledge  of 
things  Is,  in  some  sense,  his  conclusion,  and 
care  should  be  taken  not  to  allow  an  objec- 
tion, put  under  tbe  form  that  a  statement  of 
a  conclusion  is  asked  for,  to  cut  out  an  In* 
qulry,  on  cross-examination,  calculated  to 
draw  out  an  answer  as  to  the  simplest  spe- 
cific fact.  It  was  a  part  of  defendant's  case 
that  the  foreman  wanted  the  engine  moved 
the  car  by  "pinching"  with  crowbars. 
And,  of  course,  he  desired  to  elicit  an  ad- 
mission to  that  effect  from  plainttfTs  wit- 
nesses. With  that  view  he  asked  one  of 
plaintiff's  witnesses,  who  was  plaintiff's  fel- 
low workman,  and  engaged  with  him  at  tbe 
time  he  was  hurt,  these  questions;  "Q.  The 
plan  announced  to  yon  men  by  your  foreman 
of  doing  this  work  of  removing  this  engine 
from  the  car  to  the  pile  of  I-beams  was  by 
the  use  of  pinch  bars  which  we  would  go 
vnd  get;  isn't  that  true?"  *'Q.  The  foreman 
did  tell  yon  men  that  the  method  which 
would  be  used  in  moving  that  engine  ores 
there  was  by  the  use  of  pinch  bars?"  *'Q. 
The  foreman,  before  he  went  away  after  the 
pinch  bars,  did  tell  you  men  that  the  work 
of  moving  the  engine  over  from  the  push 
car  to  the  pile  of  I-beams  would  be  by  the 
use  of  the  pinch  bars,  did  he  not?"  An. 
answer  was  objected  to  on  the  ground  that 
it  would  be  steting  a  conclusion,  and  the 
objection  was  sustained.  The  conclusion 
would  have  been  that  tbe  foreman  told  them 
they  should  use  pinch  bars,  and  that  be 
would  go  and  get  tbem.  The  only  conclu- 
sion In  answer  to  such  question  would  be 
that  he  concluded  the  foreman  said  it  be- 
cause he  heard  him  say  It  In  one  instance 
a  question  was  not  allowed  to  be  answered 
that  tbe  foreman  told  the  men  not  to  raise 
the  engine  too  high.  By  this  and  many  sim- 
ilar mlingB  defendant  was  greatly  hampered 
In  the  legitimate  and  valuable  right  of  cross- 
oamlnatlon.  The  refusal  of  an  answer  to 
Mune  of  the  qnesttona  Hostg  tbe  Uoe  Indicat- 


ed, and  not  here  set  out,  perhaps  did  not 
work  harm,  but  many  of  them  did,  among 
others,  tbe  action  on  the  testimony  of  Stan- 
ley as  set  forth  In  a  bill  of  exceptions  at  a 
former  trial.  Again,  In  cross-examining 
plaintiff  himself  as  to  the  foreman  giving 
directions  that  they  would  move  the  engine 
by  pinch  bars  which  he  would  go  and  get 
he  stated  that  he  did  not  hear  the  fimman 
say  that,  and  then  defendant  asked  fafm: 
"Are  you  prepared  to  say  to  tbe  Jury  that 
you  heard  all  he  said,  or  that  you  did  not 
hear  hhnr*  On  this  important  issne  It  Is 
apparent  that  defendant  should  hare  been 
allowed  an  answer  to  the  question,  addres** 
ed,  as  it  was,  to  the  plaintiff  himself. 

Again,  plaintiff  asked  defendant's  foreman, 
who  was  a  witness  for  defendant,  several 
questions  with  a  view  of  ascertaining  that 
though  he  was  present  he  did  not  testify 
at  former  trials.  The  witness  was  not  in- 
terested in  the  case,  bis  charactCT'  had  not 
been  assailed,  and  nothing  appears  tending 
to  show  anything  calling  npon  him  to  tes- 
tify In  vindication  of  himself.  After  attend- 
ing some  time  in  such  questions,  and  tbe  de- 
fendant fruitlessly  objecting  thereto,  plaln- 
tiCTs  counsel  announced:  "I  presume  the 
whole  thing  is  immaterial."  Then  the  conrt 
said  to  tbe  Jury  "to  entirdy  disregard  tbe 
whole  line  of  questioning.'*  Bat  ire  r^ard 
the  proceeding  as  improper.  Tbe  effect  was 
to  pr^udlce  the  Jury,  and  tbe  subsequent  di- 
rection of  tbe  court  in  all  probal^ty  did  not 
remove  that  Impression. 

It  Is  eamesdy  Insisted  that  tbe  TadlcC 
was  so  aeesslve  as  to  show  such  prejudice 
on  tbe  part  of  the  Jury  as  to  disqualify  them 
as  proper  Judges  of  the  rights  of  the  parties. 
It  was  tor  VlfiOdt  and  In  onr  opinion  gnw»- 
ly  ezcesslT&  Tbe  trial  court  partially  rem- 
edied this  by  requiring  a  remittitur  to  be 
entned  reducing  tbe  Judgment  to  $4,500. 
which  we  Qiink  stUl  far  in  excess  of  what 
it  should  be.  Tbe  verdict  was  for  $2,600  at 
the  first  trlaL  At  tbe  second  trial  It  was 
ttx  f 2,000,  Which  was  set  aside  by  tbe  court 
trying  tbe  case  at  that  time,  cm  tbe  gronnd 
that  a  demurrer  to  tbe  evidence  ahould  bave 
been  sustained.  Plaintiff  baa  been  engag- 
ed at  hard  labor  for  practically  all  tbe  time 
since  he  was  hurt  He  has  removed  to  the 
state  of  Washington,  and  while  there  has 
performed  labor  of  such  character  aa  tends 
strongly  to  show  an  able-tKidled  man.  We 
are  not  unmindful  tliat  in  unliquidated  dam- 
ages it  is  the  province  of  the  Jury  to  fix  up- 
on the  amount  At  the  same  time  tlie  courto 
retain  a  corrective  hand,  and  have  tbe  right 
and  It  is  their  duty,  to  see  that  Jndgmrat 
for  an  unconscionable  sum  should  not  be 
rendered. 

The  Judgment  is  rereraed,  and  canee  re- 
manded. All  ooncuc 
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ROSa  T.  KANSAS  CITT. 

<Ebduu  Cltj  Court  of  Appeals.  Mlsnari. 
Jan.  S4,  1910.    Rehearing  Denied 

Feb.  7,  1910.) 

1.  MUKICIPAI.  COBPORATIOHB  jj  821*)— IKJU- 
MK8 — DKFXCT  in  SiEEBTO— QUESnONa  FOB 
JCBT. 

In  an  action  against  a  city  for  Injuries  to 
A  woman  who  on  alighting  from  a  street  car 
stepped  on  a  loose  bridi  in  the  street,  the  ques- 
tion whether  she  was  guilty  of  contributory  neg- 
ligence In  wearing  shoes  with  very  high  heels, 
only  about  an  inch  wide  at  the  l>ottom,  was 
for  the  jury. 

[Ed.  Note.— For  other  cases,  see  Municipal 
CorporatioDB,  Cent.  Dig.  |  1734;  Dec.  Dig.  S 

821.  *] 

2.  MUNICIPAI,  COBPOEATIONa    (8    822*)  —  In- 

jUBiES— Defect  in  Street — Instbuctions. 
In  an  action  against  a  city  for  injuries  to 
<»ft  who  stepped  on  a  loose  brick  in  the  street 
when  alighting  from  a  street  car,  an  instruc- 
tion as  to  whether  the  street  was  reasonably 
safe  for  "travel"  was  not  erroneous. 

[Ed.  Note.— For  other  cases,  see  Municipal 
Corporations,  Cent.  Dig.  |  17S8;  Dee.  Dig.  S 

822.  *] 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Thos.  J.  Seehom,  Judge. 

Action  by  Emma  N.  Rose  against  Kansas 
City.  From  a  Judgment  fn  favor  of  plain- 
tiff, defendant  appeals.  Affirmed. 

John  T.  'Harding,  City  Counselor,  Ben  R. 
Estill,  and  Hunt  G.  Hoore,  Associate  City 
Counselors,  for  app^ant  H  A.  Laughlin 
and  Frank  P.  Walsh,  for  respondent. 

EtLLISOX,  J.  This  action  Is  for  pwsonal 
Injury  alleged  to  hsTe  been  ree^red  by 
plaintiff  while  alighting  from  a  street  car 
by  Bt^ping  on  a  loose  brick  In  a  disordered 
part  of  one  of  defendant's  streets,  whereby 
she  sprained  her  ankle  and  fell  and  injur- 
«d  her  hip.  8he  prevailed  In  the  trial  court. 
The  case  was  In  this  court  at  another  time 
and  will  be  found  reported  In  123  Mo.  App. 
231.  102  S.  W.  678,  to  which  we  refer  for 
Information.  On  the  former  trial  she  re- 
covered a  verdict  for  $7,500.  Of  this  $3,000 
■was  remitted  and  Judgment  entered  for  $4,- 
eOO.  That  Judgment  was  reversed  as  will 
be  seen  by  the  report  Just  referred  to.  On 
the  last  trial,  from  the  result  of  which  this 
Appeal  is  taken,  the  verdict  and  Judgment 
was  for  $2,500. 

Defendant  contends  that  a  demurrer  to 
the  evidence  should  have  been  sustained  on 
the  ground  that  plaintiff  was  careless  in 
stepping  from  the  car  Into  the  hole  in  the 
street,  and  that  she  was  wearing  very  high 
and  narrow  heeled  shoes,  known  as  "French 
he^s."  An  ecaminatloQ  of  the  evldeuce  has 
aatisfled  us  that  the  demurrer  was  properly 
refused.  The  heels  were  described  as  be- 
ing very  high  and  only  about  one  Inch  wide 
fl.t  the  bottom.  We  do  not  feel  Justified  In 
declaring  that  wearing  such  character  of 
shoes  was  negligence  as  a  matter  of  law. 


We  think  the  circuit  courb  took  the  ptofier 
view  in  submitting  i<  to  the  jury  to  say 
whether,  under  the  circumstances  disclos- 
ed. It  was  negligence  In  fact 

Defendant  asked  two  InstructioaB  having 
for  their  purpose  the  submission  of  such 
question.  They  were  properly  refused,  since 
in  our  opinion  the  first  one  was  too  broad, 
and  the  second,  while  not  so  objectionable, 
had  Its  place  well  enough  filled  by  one  giv- 
en by  the  court  of  its  own  motion.  In  the 
latter  the  court  left  It  to  the  Jury  to  say 
whether  shoes  with  such  heels  were  not  rea- 
sonably safe  to  be  worn  on  reasonably  safe 
streets.  Considering  that  the  Jury  had  the 
benefit  of  this  Instruction,  there  la  no  good 
ground  for  saying  error  was  committed  in 
the  refusal  of  those  offered  by  defendant 

In  an  ii^struction  for  plaintiff  the  expres- 
sion is  used,  "whether  the  street  was  rea- 
sonably safe  for  travel,"  when  plaintiff,  as 
was  stated  at  the  outset,  was  Injured  by 
stepping  onto  the  street  oft  of  a  car.  De- 
fendant seems  to  consider  that  the  word 
"travel"  might  be  taken  to  mean  striding 
nlong  the  street  instead  of  the  fact  of  step- 
ping onto  it  We  thiiik  we  ought  not  to 
adopt  defendant's  view.  When  does  one 
begin  to  travel  upon  a  street?  We  ttiiuk 
he  begins  when  he  takes  his  first  step.  In 
stepping  oft  a  street  car  onto  the  street  the 
first  step  of  travel  Is  taken,' and  a  liability 
may  accrue  for  an  Injury  received  in  that 
step  as  well  as  any  subsequent  one.  Of 
course,  circumstances  should  govern  the 
care  one  should  exercise  In  different  parts 
of  their  course  of  travel,  and  It  may  well 
be  that  one  should  be  more  careful  In  step- 
ping from  a  car  than  when  engaged  ordi- 
narily in  going  along  or  across  a  street 
But  the  Jury's  attention  was  properly  call- 
ed to  the  situation  in  which  plaintiff  was, 
and  the  act  she  was  performing  in  getting 
upon  the  street,  and  we  see  no  cause  to 
interfere. 

The  damages  cannot  be  said  to  be  exces- 
sive. They  were  in  the  first  trial,  where,  as 
already  stated,  they  were  reduced  by  $3,000, 
leaving  a  Judgment  for  $4,500.  But  now  a 
more  conservative  Jury  has  placed  them  at 
$2.R00,  and  with  that  sum  we  are  content. 

The  Judgment  Is  affirmed.   All  concur. 


HURR  et  al.  v.  METROPOLITAN  ST. 
RY.  CO. 

(Kansas   City   Court   of  Appeals.  Missouri. 
Jan.  24,  1910.    Rehcnring  Denied 
Feb.  7,  1010.) 

1.  Attornet  ahd  Client  (5  150^  —  Attob- 
kbt's  CoMPBifSATioN— Effect  or  Compbo- 
uiBE  OF  Action. 

The  client  as  long  as  he  acts  in  good  hlth, 
without  iDtent  to  defraud  his  lawyers,  has  the 
right  to  compromise  and  settle  his  cause  of  ac- 
tion without  the  consent  of  his  lawyers,  and 
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the  amoant  of  their  fee*  will  be  liquidated  by 

such  settlement.  ^ 

[Ed.  Note.— For  other  cavea,  see  Attorney  and 
Cflent,  Cent.  Dig.  S|  304^7;  Dec.  Dig.  S 
150.*] 

2.  Attobnbt  ard  Cuknt  (|  150*)— Attob- 

key'b  Lien. 

Where  plaintiff's  attorney  was  entitled  to 
60  per  cent,  of  any  recovery  and  defendant  set- 
tled with  plaintiff,  for  $400,  and  the  contract 
of  settlement  provided  diat  snch  sum  was  the 
entire  consideration,  and  that  the  coosideration 
was  contractual  and  defendant  paid  over  the 
entire  sum  to  plaintiff,  it  was  liable  to  the 
attorney  for  (20O. 

[Ed.  Note. — For  other  cases,  see  Attorney  and 
Client,  Cent  Dig.  IS  3.'>4r-3o7;  Dec.  Dig.  | 
150.*] 

8.  EviDRNCE  (8  419*)— Pabol  Evidence— Con- 

TBADICTION— CONSIDEIBATION. 

Oral  evidence  was  not  admissible  to  con- 
tradict or  vary  the  term  of  the  written  contract 
of  settlement  as  to  the  consldenttion  thereof; 
the  settlement  agreement  havinx  treated  the 
consideration  as  contractual,  ana  not  a  mere 
recital. 

tEd.  Note.— For  other  cases,  see  Evidence, 
Cent.  Dig.  I  1822;  Dec  Dig.  |  419.*] 

Appeal  from  Circuit  Court,  Ja(&soa  Coun- 
ty;  H.  L.  McCune,  Judge. 

Proceedings  by  Laura  M.  Burr  and  others 
agaiust  the  Metropolitan  Street  Railway 
Company  to  enforce  an  attorney's  lien  for 
unpaid  fees.  From  a  Judgment  In  favor  of 
petitioners,  defendant  appeals.  Reversed  and 
remanded,  wltb  dlrectlcma 

Jolin  H.  Lucas,  P.  G.  Johnson,  and  Chas. 
N.  Sadler,  for  appelant  Jas.  C.  Bieger,  S. 
M.  Cormeaii,  and  J.  W.  Gamer,  for  respond- 
ents: 

JOHNSON,  J.  This  Is  a  proceeding  to  en- 
force an  attomej-'s  lien  for  unpaid  fees.  The 
petitioners,  Bieger  and'  Carmean,  were  em- 
ployed by  i^alntlff  Laura  M.  Hnrr  to  prose- 
cute an  action  In  tort  against  the  d^endant 
raUway  company.  They  took  the  case  on  a 
contlngrat  fee  of  50  pw  cent,  brought  suit, 
and  prosecuted  It  In  the  circuit  court.  A  tri- 
al resulted  in  a  verdict  and  Jndgmoit  for 
plalntlfl  in  the  sum  of  $900,  and  defendant 
appealed  to  this  court  While  the  cause  was 
pending  on  appeal,  the  parties,  without  the 
Icnowledge  or  consent  of  the  petitioners,  com- 
pnmilsed  and  settled  the  Judgment  for  $400, 
and  pursuant  to  agreement  the  appeal  was 
dismissed.  Afterward  the  attorneys  filed 
their  petition  to  establldi  and  foreclose  their 
lien. 

The  settlement  contract  was  reduced  to 
writing  and  signed  the  parties.  It  Is  as 
follows:  "Enow  all  men  by  these  presents, 
>  that  we,  Laura  Bf.  Hnrr  and  Ellis  Hnrr,  her 
husband,  of  Kansas  City,  Uissouri,  for  the 
sole  consideration  <^  the  sum  ot  four  hun- 
dred and  Vioo  dollars  to  us  paid  by  the  Met- 
ropolitan Street  Railway  Company,  the  re- 
ceipt of  which  is  hereby  acknowledged,  do 
liereby  release  and  forever  discharge  said 
Metrc^litan  Street  Railway  Company,  its 


successors  and  assigns,  from  all  actioiia 
causes  of  actions,  suits,  controversies,  daloM 
and  demands  whatsoeva  for  or  on  acconnt 
of  injuries  received  to  the  person  or  damages 
caused  to  the  property  of  the  signer  hereof, 
or  either  of  them,  and  especially  on  or  about 
tlte  23d  day  of  July.  1904,  on  the  Fifteenth 
street  line  near  Fifteenth  and  Woodland  Ave., 
In  Kansas  City,  Mo. ;  and  being  especially  Id 
full  satl^actioh  and  settlement  of  the  Jadg- 
ment  rendered  in  the  case  of  Laura  M.  Hnrr 
V.  Metropolitan  Street  By.  Co.,  No.  20^79,  <Hi 
January  17,  1906,  In  the  circuit  court  of 
Jackson  county,  Missouri,  the  general 
scrlption  herein,  however,  to  control  the  spe- 
dfic  one,  and  all  other  claims  on  the  part  ot 
either  of  the  parties  hereto  of  whatsoerer 
nature  or  description.  It  is  expressly  under- 
stood and  agreed  that  said  sum  of  four  hun- 
dred and  i/ioo  dollars  Is  the  BOi&  considera- 
tion of  this  release,  and  the  consideration 
stated  herein  is  contractual,  and  not  a  mere 
recital ;  and  all  agreements  and  understand- 
ings betwera  the  parties  are  emtmdied  and 
expressed  herein."  The  court  found  the  is- 
sues for  the  petitioners,  atid  fixed  the  amoant 
of  their  lien  at  $400. 

It  is  not  claimed  that  this  compromise  was 
tainted  with  any  kind  of  fraud.  By  the  ^- 
press  terms  ot  the  written  contract,  the  con- 
sideration of  $400  paid  to  plaintUr  is  made 
to  release  and  satisfy  the  entire  cause  of  ac- 
tion, and  Is  agreed  to  be  contractual.  Cer- 
tainly plaintiff  win  not  be  heard  to  attadc 
or  In  any  manner  to  Impugn  this  contract 
Tate  V.  Railway,  131  Mo.  App.  107,  110  S.  W. 
622.  And,  In  the  absence  of  fraud,  the  at- 
torn^ of  plaintiff  have  no  higher  or  better 
rl^ts  than  their  client  and  are  bound  by 
her  contract  of  settlement  to  the  same  ex- 
tent as  ^e  is  bound. 

In  the  case  of  Curtis  v.  Railway.  118 
App.  S41,  94  S.  W.  702,  much  retted  on  by  tiie 
petitioners,  the  compromise  agreement  con- 
tained no  stipulation  making  tbe  considera- 
tion p.tid  the  plaintiff  contractual,  and  the 
proof  showed  the  defendant  agreed,  in  addi- 
tion to  the  sum  paid  the  plaintiff,  to  pay  her 
attorney's  fees.  We  held  that  the  whole  pro- 
ceeds of  tbe  settlement  consisted  not  alone 
of  the  sum  paid  the  plalntttf,  but  of  tiiat 
sum  plus  an  eqnal  amount  due  her  attorneys 
under  the  terms  of  her  contract  with  them. 
In  the  present  case,  not  only  does  the  writ- 
ten contract  8i>eak  In  the  most  positive  terms 
of  the  sum  paid  plaintiff  In  compromise  as 
the  sole  consideration  for  the  full  release  of 
the  entire  cause  of  action,  bnt  there  Is  noth- 
ing In  the  oral  evidence  to  contradict  this 
contract — If  It  were  permissible  to  contra- 
dict It  Plaintiff,  Introduced  as  a  witness  by 
the  petitioners,  would  not  say  defoidant 
agreed  to  pay  her  lawyers.  She  went  no  far- 
ther than  to  say  that  defendant's  agents  told 
her  that  her  lawyers  had  a  Hen  for  their  fee. 
We  hold,  however,  ttiat  oral  testimony  is 
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wholly  Incompetent  to  contradict  or  Tary  tbe 
terms  of  the  wilttra  contract  which,  as  we 
have  stated,  treats  the  consideration  as  a 
contractual  subject,  and  not  a  mere  recital. 

Recent  decisions  In  this  state  construing 
the  attorney's  lien  law,  with  me  accord,  hold 
that  the  client,  as  long  as  he  acts  In  good 
faith,  without  intent  to  defraud  his  lawyers, 
has  the  rlfdit  to  compromise  and  settle  bis 
cause  of  action  with  or  without  the  ccmsent 
of  ills  lawyers,  and  the  amount  ot  their  teea 
will  be  liquidated  by  such  settlement.-  Laws 
1901.  p.  46  (Ana.  at  1906.  H  40S7— 1,  2); 
O*0onnor  t.  Transit  Oo.,  198  Mo.,  loa  dt 
&41,  07  S.  W.  ISO,  115  Am.  9t  Rep.  49S;  Cur- 
tis Y.  RaHway,  118  Mo.  App.,  loc.  cit  S52,  94 
S.  "W.  762;  Taylor  t.  Transit  Oa,  196  Mo. 
715,  97  8.  W.  155;  Boyle  t.  Railway,  184  Mo. 
App.  71.  114  S.  W.  558;  Boyd  v.  Mercantile 
Co.,  135  Mo.  App.  116,  115  S.  W.  1062;  Ab- 
bott et  al.  T.  Railway  (Mo.  App.)  119  S.  W.  964; 
Walt  T.  Railroad,  204  Uo.  S03,  103  S.  W.  60; 
Yonge  T.  Transit  Co.,  100  Mo.  App.  285,  84 
S.  W.  184. 

The  c(Hitract  of  the  [>etltioner8  with  plain- 
tlfT,  their  client,  entitled  them  to  60  per  cent 
of  the  proceeds  of  her  settlement  with  de- 
fendant. The  entire  proceeds  consisted  of 
the  sum  of  $400  paid  plalntlCt,  and  the  law- 
yers were  entitled  to  receive  $200  from  their 
client  as  their  share  of  the  proceeds.  In  pay- 
ing all  the  settlement  money  over  to  plain- 
tiff, defendant  did  not  and  conld  not  escape 
liability  on  account  of  the  Hen.  The  learned 
trial  Judge  erred  in  fixing  the  amount  of  the 
lien  at  9400,  and  the  Judgment  Is  reversed 
and  the  cause  remanded,  with  directions  to 
enter  Judgment  for  the  petitioners  for  the 
foreclosure  of  their  Ilea  In  the  smn  (tf  f200. 
All  concur. 


OSTHANN  T.  BRUEBB. 
(Kansas  City  Conrt  of  Appeals.  Ulssonri. 
Jan.  24,  1010.) 

District  ano  Pbobecutinq  ATToansTs  (i  10*) 
—Official  CoNoncT— Civil  Liabiutt. 
Plaintiff,  havinir  been  adjudged  guilty  of 
renting  an  officer  in  the  service  of  an  execn- 
tloD,  sued  the  prosecuting  attorney  for  damages, 
alleging  that  he  malicionsly  overdid  his  part  in 
securing  her  conviction  in^hat  he  browbeat  and 
assaulted  ber  wltb  Intemperate,  vulgar,  and  un- 
necessarily severe  cross-examination.  HeU,  that 
plaintiff's  remedy  for  such  alleged  misconduct 
was  by  objection  and  exception  In  the  criminal 
prosecution,  and  that  she  conld  not  ""'pf^'n  a 
civil  action  tor  damages. 

[Bd.  Note^For  other  cases,  see  District  and 
Prosecuting  Attorneys,  Dec.  Dig.  1  10.*] 

Appeal  from  Circuit  Court,  Boone  Oonn- 
ty;  A.  D.  Barnes,  Special  Judge. 

Action  by  Katie  Ostmann  against  Theo- 
dore O.  Bmere.  Judgment  for  defendf^lt, 
and  plaintiff  appeals.  Affirmed. 

W.  H.  Clopton  and  W.  H.  Rothwell,  for 
appellant  C  W.  Wilson,  T.  F.  McDearmon, 
and  Theo.  O.  Bruere,  for  respondent 


JOHNSON,  J.  The  petition  te  In  two 
counts,  but  reference  need  be  made  to  but 
one  since  the  Issnes  attempted  to  be  raised 
In  each  cover  the  whole  ease.  The  action 
la  for  compensatory  and  punitive  damages, 
and  Its  gravamen  la  that  defendant,  as  prose- 
cuting attorney  of  St  Charles  county,  ma- 
liciously misused  and  abused  his  office  to 
the  humiliation  and  pecuniary  injury  of 
plaintiff.  Defendant  demurred  on  the  ground 
that  the  petition  fails  to  state  a  cause  of  ac- 
tion. The  demurrer  was  sustained,  plain- 
tiff refused  to  plead  further,  and  the  cause 
Is  here  on  her  appeal.  The  petition  is  as  fol- 
lows: "For  her  second  amended  petition  fil- 
ed by  leave  of  court,  plaintiff  for  her  first 
cause  of  action  says  that  prior  to  the  5th 
day  of  December,  19M,  defendant  Theodore 
C.  Bmere,  had  been  elected  and  had  quali- 
fied as  prosecuting  attorney  for  the  coun^ 
of  St  Charles,  state  of  Missouri.  That  for 
a  long  time  prior  to  the  said  date  plaintiff 
had  been  a  resident  of  said  county.  That 
defendant  as  prosecuting  attorney  of  said 
county  contriving  and  intending  to  injure 
and  oppress  plaintiff,  wickedly,  mischievous- 
ly, willfully,  and  maliciously  and  without 
Just  cause  did  abuse  and  misuse  the  pow* 
ers  of  his  office,  conferred  upon  him  by  law, 
by  filing  on  the  10th  day  of  December,  1004, 
with  a  Justice  of  the  peace  In  the  city  of 
St  diaries,  an  information  charging  plain- 
tiff with  willfully  and  unlawfully  obstruct- 
ing, resisting,  and  opposing  a  constable  in 
serving  an  execution  held  by  the  constable 
on  the  property  of  Henry  Ostmann.  Plain- 
tiff says  that  defendant  as  prosecuting  at- 
torney caused  plaintiff  to  be  arrested  under 
a  warrant  Issued  on  said  Information,  and 
defendant  was  required  to  give  bond  for  her 
appearance;  that  plaintiff  had  said  prose- 
cution removed  by  a  change  of  venue  to  the 
court  of  Justice  Perkinson,  where  on  the  23d 
day  of  January,  1006,  defendant  again  ap- 
peared to  prosecute  plaintiff  under  the  charg- 
ei^  aforesaid,  and  In  furtherance  of  his  afore- 
said wicked,  mlBchlerons,  willful,  and  ma- 
licious abuse  and  misuse  of  the  powers  con- 
ferred on  him  by  statutes  of  the  state  and 
by  tricks  and  artifice  and  undue  Influence, 
which  trices  and  artifice  and  undue  Influence 
consisted  in  defendant  browbeating  the 
plaintiff  and  by  fierce.  Intemperate,  and  un- 
official cross-examination  of  the  plaintiff, 
and  In  asking  her  and  compelling  her  to 
answer  questions  which  answer  contained 
ynlgar  and  disgusting  language,  the  words 
of  which  are  unfit  to  be  stated  in  this  peti- 
tion, and  for  that  reason  are  not  inserted 
here;  and  by  Improperly  appealing  to  the 
Justice  to  flnd  plaintiff  guilty,  caused  and 
procured  said  Justice  of  the  peace  to  flnd 
plaintiff  guilty  as  charged  in  said  Informa- 
tion and  to  Impose  a  fine  of  ten  (10)  dollars 
on  plaintiff,  and  that  the  costs  ot  said  prose- 
cution be  taxed  against  her.    Plaltjtlff  says 
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that  In  dw  time  she  perfected  her  ainwal  to 
the  drcult  court  of  the  coiuitj  of  St  Gbariei 
and  on  the  15th  and  10th  days  of  Septem- 
b^,  1805,  plaintiff  was  again  put  open  ber 
trial  betoe  a  Jury  In  said  circuit  coort; 
that  defendant  again  appeared  to  prosecute 
her  and  In  pursuance  of  bis  aforesaid  irlcfc- 
ed,  mlschierous,  willful,  and  mallclons  abuse 
and  misuse  of  Ms  oiBc^  and  by  repeating 
the  tricks  and  artlflces  aforesaid,  and  by  un- 
due influence  over  the  mlniSa  of  the  Jury, 
and  by  appealing  to  the  prejudices  of  ^e 
Jury,  and  by  his  misconduct  In  his  ar^gu- 
ment  beftwe  the  Jury,  caused  and  procured 
a  verdict  of  guilty  and  the  assessment  of  a 
fine  against  plaintiff  of  9100  and  the  costs 
of  the  prosecution.  Plaintiff  says  tiiat  In 
due  time  she  filed  her  motion  tar  a  new 
trial  and  In  arrest  of  Jndgmrat  In  said  case, 
which  motions  were  resisted  fay  defendant 
and  they  were  overruled.  That  she  appeal- 
ed from  the  Judgment  of  the  circuit  court  In 
said  case  to  the  St  Louis  Court  of  Appeals 
and  gave  a  sup^sedeas  bond,  and  the  court 
entered  an  order  that  defendant  in  said  case 
<who  is  plalntEtt  here)  was  allowed  until  tbe 
let  day  of  August  1906,  to  file  her  bill  of 
exceptions.  Plaintiff  says  that,  because  the 
court  stmographer  was  unable  to  write  up 
the  r^ort  of  the  evidence  in  said  case  with- 
in said  time,  defendant  Bruere  and  counsel 
for  plaintiff  in  this  case,  agreed  that  the 
time  for  filing  said  bill  of  exceptions  be  ex- 
tended ten  (10)  days;  that  on  tbe  31st  day 
of  July,  1906,  she  caused  to  be  delivered  to 
defendant,  Theodore  G.  Bruere,  ber  bill  of 
exceptions,  and  said  Bruere  then  promised 
plaintiff's  attorney  that  be  would  examine 
said  bill  of  exceptions  and  forward  It  to  the 
Judge  of  the  circuit  court  of  St.  Charles 
county  In  time  to  be  signed  by  the  Judge 
and  filed  with  the  clerk  of  the  court  That 
defendant  Bruere  In  furtherance  of  his  afore- 
said wicked,  mischievous,  willful,  and  ma- 
licious purpose,  by  an  abuse  and  misuse  of 
the  powers  of  his  office  to  Injure  and  op- 
press plaintiff,  held  aud  retained  said  bill 
of  exceptions  until  when  transmitted  to  the 
Judge  of  said  circuit  court  at  his  place  of 
residence  said  bill  of  exceptions  did  not  reach 
said  judge  In  time  to  be  by  bim  signed  and 
remitted  to  the  clerk  of  the  circuit  court 
of  St  Charles  to  be  flied  by  him  within  the 
time  limited  by  the  order  of  the  court  Plain- 
tiff says  she  was  advleed  by  her  counsel 
and  had  good  reason  to  believe  that  she  had 
been  aggrieved  by  the  judgment  of  the  court 
and  that  said  Judgment  would  be  reversed 
by  the  appellate  court;  but  plaintiff  says 
that  said  Court  of  Appeals  refused  to  consid- 
er said  case  on  its  merits  because  the  bill  of 
exceptions  had  not  been  filed  in  time.  Plain- 
tiff says  that  the  cost  of  the  transcript  of 
the  evidence  tn  said  case  was  $42,  which  she 
paid;  that  the  clerk's  fee  for  a  copy  thereof 
to  be  put  In  the  record  on  appeal  to  the 


Court  of  Anwals  was  91^3^  which  She  paid; 
and  that  that  amount  of  the  fine  and  costs 
amounted  to  $165.16^  whldi  she  paid.  Haln- 
tUf  says  that  reason  of  the  premises  she 
has  been  greatly  hamlllated  and  shamed; 
that  sbe  has  been  actoally  damaged  by  rea- 
son of  said  prosecution  In  the  sum  of  9500 
fOT  which  she  prays  judgment  and  by  rea- 
son of  the  wicked,  mischievous,  wlllfnl,  and 
mallclons  abuse  and  misuse  of  the  powers 
of  his  office  by  defenttant,  plaintiff  has  been 
damaged  In  the  sum  of  one  thousand  ($1,000) 
doUars  as  punitive  damages,  for  which  sum 
plaintiff  prays  Judgment" 

This  petition  Is  so  glaringly  bad  that  it 
Is  difficult  to  regard  it  seriously.  There  Is 
no  averment  that  plaintiff  was  Innocent  of 
the  offense  of  which  she  was  convicted.  The 
facta  alleged  show  not  only  the  existence  of 
probable  cause  for  the  prosecutlw,  but  that 
the  guilt  of  plaintiff  has  been  judicially  es- 
tablished, and  there  is  no  charge  of  fraud  In 
the  procurement  of  the  judgment  as  that 
term  Is  understood  in  legal  parlance.  There 
Is  an  absence  of  the  essential  elements  of  a 
cause  ot  action  tor  malicious  prosecution. 
Boogher  v.  Hough,  90  Uo.  183. 12  S.  W.  524; 
Ruth  V.  Transit  Co.,  08  Mo.  App.  1,  71  S.  W. 
10S5;  Jordan  v.  Railroad,  105  Mo.  App.  446, 
79  S.  W.  1155 ;  Stubbs  v.  Mulhollaud.  168  Mo., 
loc.  cit  47.  67  S.  W.  650.  This  is  conceded  by 
plaintiff,  and  she  seeks  to  base  her  action  on 
the  ground  that  defendant  maliciously  over- 
did bis  part  In  securing  her  conviction.  Strip- 
ped of  adjective  epithets,  the  charge  of  plaiu- 
tlff  Is  that  In  the  trials  of  the  criminal  case 
defendant  browbeat  her  and  assaulted  her 
with  an  intemperate,  vulgar,  and  unneces- 
sarily severe  cross-examiuatlon.  If  that  is 
80,  plaintiff  had  her  remedy,  and  her  only 
remedy  in  that  case.  She  should  have  re- 
jected to  such  reprehensible  condnct  and  if 
the  court  would  not  sustain  her  objections 
and  bold  defendant  within  proper  bounds, 
she  should  have  excepted  and  brought  her 
exceptions  to  the  Court  of  Appeals.  Every- 
thing of  which  she  complains  was  a  matter 
of  exception  in  that  case  and  cannot  be 
made  the  subject  of  an  independent  suit  It 
was  plaintiff's  own  fault  that  she  failed  to 
preserve  ber  exceptions,  and  she  cannot  be 
suffered  to  escape  the  rightful  consequences 
of  her  own  neglect  by  what  In  effect  Is  a 
palpable  attempt  to  reopen  a  case  finally  ad- 
judicated. The  petition  states  no  cause  of 
action. 

Affirmed.  All  concur. 


BBODERICE  v.  HARTMAN. 
(Kansas  City  Court  of  Appeals.  Anssouri. 
Jan.  24k  IBIO;) 

1.  COHPBOUTSS    AND    SlTTUaiKirT    (f    2*)  — 

What  CoNSTmrrES. 

Where  defendant  sold  plaintiff  20  tons  of 
bay,  by  sample,  warranting  It  to  be  as  good  w 
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the  sample,  and  when  plaintifF  found  that  tome 
of  ft  was  of  poor  quality,  and  that  the  qoan- 
tity  was  short,  defendant  gave  him  some  more 
to  make  up  the  deficiency,  and  said  that,  if  he 
fonnd  any  of  it  faulty,  he  wonld  make  it  light 
with  him.  this  did  not  constitute  a  settlement 
barring  plaintitTs  right,  to  recover  for  the  valns 
of  the  hay  tbat  was  worthlesa. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  1-4;  Dec.  Dig. 
I  2.*) 

2.  Sales  (f  90*)— REUDinB  or  BirraB— Ac* 

TIONS  VOB  BlEACB  OV  WABBAUTT— DK- 
FENflES. 

Nor  did  it  amount  to  a  new  agreement,  so 
that  plalnUfTs  action  for  breach  of  warranty 
•as  to  the  gnallty  of  the  hay  should  have  been 
based  ou  it;  and  not  on  the  original  contract 

[Ed.  Note.— For  other  cases,  see  Sales,  Cent 
Dig.  I  2S3 ;  Dec  Dig.  i  90.*] 

8.  COMPBOHISB  AND  SBITLIlfBirT  (|  2*)— NA- 
TDBE— REUEDBB  09  BUTB— SKnUDIBNT  OT 

Where  plaintiff  purchased  defendant's  riifht 
to  possession  to  a  certain  farm,  together  with 
the  crop  thereon*  and,  after  finding  tliat  some 
of  the  crop  bad  been  removed,  defendant  agreed 
with  him  to  allow  him  a  certain  discount  for 
the  deficiency,  tliis  settlemmt  barred  the  plain- 
tiff's right  to  recorer  for  tha  value  of  the  crop 
taken  away. 

[Ed.  Note.— For  other  cases,  see  Compromise 
and  Settlement,  Cent  Dig.  H  1-4;  Dec  Dig. 
i  2.*] 

Appeal  from  Circuit  Court;  Vernon  Coun- 
ty; B.  G.  Thurmau,  Judge. 

Action  by  G.  W.  Broderlck  against  Boyd 
Hartman.  From  a  judgment  for  defendant, 
plaintiff  appeals.  Reversed  and  remanded. 

J.  M.  Hull  and  M.  T.  January,  for  appel- 
lant. -  Scott  &  Bowker  and  H.  M.  P«^,  for 
respondent 

BBOADDUS,  P.  X  This  flnlt  WM  begun 
In  a  Jnstloe'B  court  where  It  was  tried  and 
Judgment  bad,  and  appealed  to  the  circnlt 
court  In  tbe  circnlt  court  plaintUt  amended 
bis  petition. 

There  are  three  counts  in  tbe  amended 
petition,  in  the  first  It  Is  allied  tbat  on  or 
about  the  17tb  day  of  October,  1907,  plain- 
tiff purchased  from  dtfendant  20  tons  of 
prairie  bay  located  in  a  bam  on  the  Re«n*B 
farm  at  tbe  price  of  97.50  per  ton;  tbat  be 
bougbt  it  sample  which  was  iBrst«IaM 
hay.  and  that  defaidant  r^resented  tbat  the 
said  20  tons  was  of  tbe  same  kind  and  qual- 
ity; and  tbat,  relying  upon  tbe  representa- 
tions of  def«Mlant  be  ttien  and  tbne  paid 
him  for  said  bay  the  sum  of  $100,  but  tbat 
he  afterwards  dlscorered  tbat  aboot  12  tons 
of  It  was  rotten  and  ftfll  of  weeds.  He  asks 
jndgmait  for  990  (m  acconnt  of  said  worth- 
less bay.  In  bis  second  count  plalntlte  al- 
leges that  <m  said  17th  day  ot  October  he 
purchased  tbe  possession  of  the  Beem's  term 
from  dtfmdant  paying  bim  therefor  and  for 
crops  growing  thereon  tbe  sum  of  $1,000; 
tbat  at  that  time  defendant  fhlstiy  repre- 
sented  to  plaintiff  tbat  none  of  the  com  bad 
been  gathered  and  taken  from  the  field,  but 


that  25  8bo<^  wero  taken  and  remored  fr<»ii 
the  field  to  plalntUTs  damage  in  the  sum  of 
95S.  Tbe  third  count  alleges  Uiat  aft^  be 
had  boi^^t  and  paid  d^endant  for  said 
possession  defendant  a[q>roprlated  and  car> 
rled  away  26  shoclcs  of  fodder  of  Hie  value 
of  96  for  which  be  asks  Ju^tement  He  asks 
for  a  Judgment  In  tbe  gross  sum  ot  9160. 
At  the  close  of  tbB  trial  tbe  court  Indicated 
tbat  it  would  sustain  defendant's  motion  for 
a  direction  to  the  Jury  to  find  for  defendant 
on  each  count  In  bis  petition,  whereupon 
plaintiff  took  a  nonsQlt  After  the  neceasary 
preliminaries  the  plaintiff  took  an  animtl. 

Tbe  evidence  showed  tbat  plaintiff  became 
the  owner  of  the  Reem's  farm  on  whldi 
the  defendant  was  the  tenant  In  possession. 
On  the  7tb  day  of  Octobrar,  1907,  the  plain- 
tiff bought  from  defendant  20  tons  of  prairie 
hay  at  97.60  a  ton,  and  paid  him  tbertfor 
$150,  its  total  value.  At  about  the  same 
time  be  bought  defendant's  rl^t  to  possessioa 
of  tbe  farm,  and  tbe  crop  of  com  thereon 
and  a  few  head  of  stodk  at  tbe  price  of 
$1,000;  paying  htm  at  the  time  $100  in  cash. 
Later  plabitlff  discovered  tbat  some  of  the 
com  bad  been  gathered  since  his  purchase,  and 
that  some  of  tbe  bay  was  rottoi  and  full  of 
weeds,  and  that  there  vras  about  three  tons 
less  than  the  amount  be  had  paid  A>r.  On 
the  80th  of  November,  according  to  plalntttTs 
statements,  the  parties  met  at  tbe  farm  at 
whl(A  time  It  vras  In  plaintiff's  possession. 
The  defendant  then  and  there  agreed  to  and 
did  let  plaintiff  have  three  tons  of  Timothy 
bay  to  make  up  said  deficiency,  and  said  to 
plaintiff  that,  if  lie  should  find  ta  feeding  the 
hay  tbat  any  of  It  was  damaged,  **to  take  it 
out.  and  he  would  do  what  wom  rlg^t  about 
it"  On  the  same  d&y  the  parties  had  a  set- 
tlement in  reference  to  the  com  that  plaintiff 
chilmed  had  beoi  takoi  since  be  purchased 
It  Defendant  In  the  settlement  allowed 
plaintiff  920  for  deficiency.  We  believe  tbat 
plaintiff  was  not  entitied  to  recover  on  tbe 
second  and  third  counts  of  his  petition.  The 
evidence  shows  as  to  matters  Included  in  said 
counts  tbat  they  were  adjusted  on  the  SOth 
of  November,  as  stated. 

But  we  believe  plaintiff's  evidence  was 
sufficient  to  enUtie  bim  to  go  to  tbe  Juiy  on 
bis  fint  count  There  was  no  adjustment 
as  to  d^ectlve  hay,  and  It  was  the  under- 
standing of  the  parties  that  that  matter  was 
to  be  1^  open  for  fntinre  settlement  It  was 
1^  to  plaintiff  to  ascoitaln  la  the  future 
bow  much  of  tiie  hay  was  damaged,  and 
defendant  vras  to  do  what  was  right  about 
it  This  vras  not  an  adjustment  nor  a  new 
contract  In  foct,  it  was  no  contract  at  all. 
It  was  merely  an  tmderstandiog  between  the 
parties,  at  most,  tint  defendant  would  ac- 
connt for  defective  hay  he  delivered  to  plain- 
tiff nnder  his  wlglnal  contract,  whicli  be 
would  be  obliged  to  do  in  any  event  Re- 
spondent's contention  Is  that,  as  plaintiff  sued 
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tween  tbe  parties,  the  cause  of  action  must 
be  based  upon  the  settlement,  and  not  upon 
tbB  original  cause  of  action  embraced  In  the 
settlement"  Worden  r.  Hooston,  92  Mo. 
App.  371 ;  HcCormlck  Transit  Co.,  154  Mo. 
191,  65  S.  W.  253;  Wonderly  t.  Cbrlatlan, 
supra. 

But,  BB  before  stated,  the  action  U  properly 
based  upon  the  original  contract  of  sale.  Be- 
Twaed  and  remanded.  All  concur. 


TBESPEUT  r.  TATLOB. 

(Kansas  CMty  Ooart  of  Appeals.  Missouri. 
Jan.  21.  19ia   ReheaAng  Denied 
FeK  7,  1910.) 

1.  Adjoirino  Landownesb  (i  7*)  — Nkqu- 
OEitcE  Affecting  AnjoiNiNa  Land— Act  of 

OOD. 

An  act  of  God  will  protect  one  from  liability 
for  injury  to  adjoining  property  by  the  falling 
of  a  wall  of  a  burnt  building,  but  Ik  must  prove 
facts  bringing  the  cause  of  the  injury  within 
that  teroL 

[Ed.  Note.— For  other  cases,  see  Adjoining 
lAndowoers,  Cent  Dig.  |  56;  Dec.  Dig.  fi  7.*J 

2.  Adjoinino  Landowhebs  (S  7*)  —  Nkoli- 

OENCK  AFFECTINa  ADJOININQ  IiAND. 

^e  owner  of  a  wall  of  a  burnt  building 
must  use  every  means  to  ascertain  and  secure 
its  mfety  that  an  ordinarily  prudent  man  would 
use  In  a  like  situation,  and  the  mere  fact  that 
he  1b  advised  and  believes  that  It  is  safe  wUl 
not  relieve  him  from  liability  for  injury  to  ad- 
joining property. 

[Ed.  Note.— For  other  cases  see  Adjoining 
Landowners,  Cent  Dig.  |  60;  Dec  Dig.  |  7.*] 

8.  ADJOINIZTO  LA1VDOWMBB8   (|  7*)  — NKOU- 

GBHcs  AmoTiif  a  Adjoxnino  Land. 

In  cose  of  injury  to  adjoining  property  by 
the  falling  of  a  wall  of  a  burnt  building,  it  will 
be  presumed  that  it  was  unsafe,  and  the  bur- 
den is  on  the  owner  to  exculpate  himself. 

[Sa.  Note.— For  other  cases,  see  Adjoining 
Landowners,  Cent  Dig.  i  66;  Dec  Dig.  %  7.*] 

4.  EviDBNCB  (I  472*)— Opinion  BviDENCt- 

Mattbbs  in  iBSnB— Neouoence. 

It  Is  improper  to  ask  a  witness  whetiier 
certain  acts  constituted  negligence. 

[Ed.  Note.— For  other  cases,  see  Evidence, 
Dec.  Dig.  I  472.«J 

Ai^eal  finm  Olrcnlt  Ooart,  Jackson  Oonn- 
ijt  W.  O.  Thomas,  Judge. 

Action  by  John  W.  Teepen  against  L.  O. 
Taylor.  From  a  Judgment  for  plalntltf,  de- 
fendant appeals.  Affirmed. 

E.  Wright  Taylor  and  Joseph  S.  Rust,  for 
appellant  Geo.  R.  Allen.  J.  W.  Dana,  and 
Noyes  &  Heath,  for  respondent 

ELLISON,  J.  This  Is  an  action  for  dam- 
ages alleged  to  have  been  caused  to  plaln- 
tltrs  residence  and  furniture  therein  by  a 
falling  wall,  which  had  been  standii^  on 
defendant's  property.  The  plaintiff  prerall- 
ed  iu  the  trial  court 


stroyed  the  livery  stable,  but  there  remain- 
ed standing  a  long  and  high  brick  wall  next 
to  plalntUTs  property.  The  wall  was  left 
standing  and  unsupported,  except  at  the 
ends  where  portions  of  end  walls  remained. 
Defendant  intended  to  rebuild  the  staUe. 
In  about  four  weeks  the  wall  toppled  over 
onto  plaintiff's  property,  and  damaged  It 
greatly.  The  defense  Is  that  tbe  wall  was 
blown  down  by  a  windstorm  of  such  unprec-. 
edoited ''severity  as  to  pn^wrly  be  deslgna^ 
ed  the  act  of  God,  as  that  term  Is  known 
to  the  law,  and  that  defendant  believed  It 
to  be  safe.  While  the  act  of  God  would  pro- 
tect defendant,  yet  such  facts  should  be 
shown  as  to  bring  the  cause  of  the  injury 
within  that  term,  and  we  do  not  think  It 
was  done  In  this  case.  The  wind  blew  down 
the  wall,  but  the  evidence  shows  that  while 
it  was  of  some  severity,  yet  It  was  not  such 
as  should  not  have  been  expected  to  occur, 
and  which  frequently  did  occur.  It  Is  clear 
that  the  class  of  storm  shown  In  evldoice 
was  not  of  snch  extraordinary  character  as 
to  permit  It  to  be  designated  as  tbe  act  of 
God,  and  we  will  therefore  leave  oat  of  fur- 
ther consideration  that  part  of  the  conten- 
tion between  the  parties. 

The  record  discloses  that  defendant  con- 
sidered tliat,  if  he  was  advised  and  believed 
the  wall  was  secure  and  safe  enough  to  be 
left  standing,  then  he  should  not  be  held 
liable  for  consequences  resulting  from  his 
mistake.  This  was  an  erroneous  theory. 
We  said  of  a  like  cout^tion  in  Orr  r.  Brad- 
ley, 126  Mo.  App.  146,  103  S.  W.  1149,  that 
It  was  not  what  the  owner  of  the  wall  be- 
lieved from  advice  of  an  architect;  that 
"that  was  not  a  proper  way  to  dispose  of 
the  question  whether  defendant  was  negli- 
gent The  question  was  one  for  tbe  Jury, 
who  were  to  Judge  of  his  conduct  as  meas- 
ured by  that  of  an  ordinarily  prudent  man 
In  the  same  circumstances."  That  statement 
of  the  law  Is  supported  by  Cork  r.  Blossom. 
162  Mass.  380,  38  N.  E.  495,  26  L.  R.  A.  256, 
44  Am.  St  Rep.  362,  Beldler  v.  King.  209 
111.  302,  70  N.  B.  763,  101  Am.  St  Rep.  246^ 
and  Steppe  v.  Alter,  48  La.  Ann.  363,  19 
South.  147,  56  Am.  St.  Rep.  2S1.  An  owner 
of  property,  of  course,  has  a  right  to  erect 
a  building  upon  it,  but  he  must  so  use  his 
own  as  not  to  Injure  his  neighbor.  He  is 
not  en  Insurer  of  his  nelgblior,  and  there- 
fore Is  not  liable  for  hidden  defects  in  bis 
structure  tliat  examination,  care,  and  pru- 
dence would  not  disclose.  So  if,  as  In  this 
case,  he  leaves  standing  a  wail  remaining 
from  his  burnt  building.  Intending  to  use 
it  as  part  of  a  new  structure,  though  it 
may  have  been  a  part  of  a  thoroughly  se- 
cure building,  yet  he  most  we  to  It  that  la 
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Ita  Um  foppoTted  condition  and  Its  ^ba- 
bl»  I141117,  mcTB  or  leu,  Cfchd  tb»  tUe,  It  Is 
sate.  He  must  uie  eTeiy  endearor  to  see 
tbat  It  Ifl  laf^  or  tliat  It  la  made  saf^  that 
a  prodent  and  careful  man  would  ue  la 
a  like  ^toatkni.  baving  In  view  all  the  time 
the  danceroQB  cluuacter  of  soch  a  structure 
tmleia  it  is  made  secure.  It  ia  therefore  ajH 
parmt  that  the  bdlef  or  good  faith-  of  the 
owner,  or  hla  reliance  upon  what  othen  told 
him,  iB  not  the  asAa  crltwlon  by  which  Uie 
question  shall  he  decided.  The  standard 
Is:  What  would  a  cartful  and  pradoit  man, 
in  such  situation,  in  charge  of  such  a  dan- 
gerous Money,  haTe  done?  Ooife  t.  Blos- 
som, supra;  Beldler  t.  King,  aopra;  Steppe 
T.  Alter,  supra. 

What  we  hare  written  covers  all  proper 
question  made  of  the  InstmcUons.  Those 
<rflered  by  defendant,  and  modified  by  the 
court  orer  his  protest,  were  inroperly  altered. 
The  effect  of  those  girm  for  the  plaintiff 
was  that  in  ttie  wall  falling  npon  plaintiff's 
property  it  would  be  presumed  Uiat  it  was 
onsafd,  and  that  t2ie  burden  was  upon  de- 
fmdant  to  exculpate  himself;  one  of  the 
tnstmcUons  so  stated  in  terms.  This  we 
think  was  proper,  and  is  8iq>ported  by  Tur- 
ner T.  Haar,  114  Ma  330,  Zt  &  W.  787, 
Scharfl  T.  G<aistmction  Ga,  115  Mo.  App. 
157,  92  S.  W.  126,  and  the  authorities  above 
cited.  It  is  not  inapt  to  say  tliat  dtfendant 
destroyed  ptaiaUff's  pn^mrty  through  an 
agency  maintained  by  him;  and.  If  then 
exists  any  reascm  absolrlng  him  from  the 
du^  of  compensation,  be  should  bring  it 
forward  and  make  tt  known. 

We  have  stated  above  that  we  did  not 
consider  the  proof  was  snfllcient  to  make  a 
question  whettaw  there  was  an  act  of  God. 
But  the  court,  in  liberality  towards  defend- 
ant, submitted  the  matter  In  proper  form 
to  the  Jury,  and  we  would  accept  the  ver- 
dict even  thon^  the  evidence  in  defendant's 
behalf  had  hem  of  greater  strength. 

It  is  urgently  Insisted  tbat  errors  were 
made  to  defendant's  projijdice  in  the  rul- 
ings on  evld^ice,  and  defendant  has  for- 
nlsbed  us  samples  of  the  character  of  evi- 
dence offered.  It  conrists  greatly  In  tffort 
to  substitute  the  judpnent  of  the  defmd- 
ant  and  of  the  witnesses  for  that  of  the 
Jury.  TUB  is  true  both  as  to  the  questions 
concerning  the  nature  of  the  wind  and  the 
character  of  the  mlL  The  record  discloses 
a  continuous  ^ort  1^  counsel,  resisted  by 
the  court,  to  have  (In  effect)  the  dtfendant 
and  his  witnesses,  Instead  of  the  jmy,  de- 
cide the  question  whether  he  was  culpable. 
We  think  the  rulings  were  based  upon  abunr 
dant  authority.  2  Jtmes  on  Evidence,  p. 
830,  lays  down  the  following  rule:  '*WhBt- 
ever  liberality  may  be  allowed  in  calling 
for  the  opinions  of  experts  or  other  witness- 
es, they  must  not  usurp  the  province  of  the 
court  and  jury  by  drawing  those  con<du- 
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sl(ms  of  law  or  fact  upon  which  the  deci- 
sion of  the  case  depends.  Hence  It  would 
be  improper  to  Inquire  whether,  In  view  of 
the  testUumiy  given,  a  party  had  acted  neg- 
ligently or  pmdentiy,  or  with  wdlnary  care, 
or  whether  certain  acts  constituted  negli- 
gence." And  this  is  supported  by  a  long 
line  of  declsiona  In  the  Supreme  and  appe- 
late courts  of  this  state,  many  of  which  will 
be  found  In  plaintiff's  brief. 

There  were  a  number  of  other  aoKestions 
made  why  the  judgment  should  not  stand, 
including  an  objection  to  the  measure  of 
damages;  but  an  examlnaUcm  of  each  of 
th«n  leaves  us  without  any  reason  to  sup- 
pose the  Jury  did  not  fully  understand  the 
case  under  proper  dlrecticm  from  the  court, 
and  brace  we  affirm  the  Judgment  All 
concur. 


WATKINS  T.  THOM4.S, 
(Sansaa  CSty  Court  of  Appeala.  MlssoarL 
Jan.  24,  19ia) 

1.  BbOKEBS  (I  S4*)— COUHIBSIONS. 

To  entitle  a  broker  to  recover  for  commis- 
sIoaB  it  Ib  not  necessary  that  there  be  a  written 
contract  between  the  vendor  and  the  vendee.  It 
Bufficing  if  the  bn^er  secuie  a  purchaser  willing 
and  financially  able  to  boy  mt  the  proposed 
terms. 

[Bd.  Note.— For  other  cases,  see  Broken, 
Cent.  Dig.  SI  75-81 ;  Dec  Dig.  I  54.*] 

2.  EviDENca  (I  20*)— Judicial  Notics. 

Tbe  ooart  takes  Jodldal  notice  of  the  cds- 
tom  that  authority  to  a  broker  to  sell  laud 
carries  with  it  the  obligation  to  furnish  an  ab- 
stract of  title. 

[Ed.  Note.— For  other  cases,  see  Svidence, 
Cent  Dig.  t  24 ;  Dec.  Dig.  S  20.*] 

S.  BaOEKBS  (I  07*)— AUTHOBITT  TO  SXLL  L&HD 

— Waives  or  GoNDmoNS. 

Though  the  taking  of  notes  psj^able  on  or 
before  maturity  was  a  technical  variation  from 
authority  to  sell  on  time  at  a  specified  rate  of 
interrat,  the  vendor  waived  his  r^ht  when  on 
seeking  time  for  delivery  of  possession  be  wrote 
to  his  broker  tliat  everything  else  would  be  all 
right. 

lEH.  Note.— For  other  cases,  see  Brokers,  Cent. 
Dig.  I  66;   Dec.  Dig.  $  67.*] 

Appeal  from  Qrcult  Court;  M<mltean  Coun- 
ty ;  William  H.  Martin,  Judg& 

Action  by  C.  O.  Watklns  against  W.  a 
Thomas.  Judgm^t  for  idalntU^  and  defend- 
ant ajweala  Affirmed. 

Hoore  di  Williams,  for  appellant  B.  M. 
Bmbry,  toe  respondents 

BBOADDUS,  P.  J.  This  action  Is  to  re- 
cowe  a  commlstfon  alleged  to  be  due  from 
defoidant  to  idainUff  for  tiie  sale  ni  defend- 
ant'B  lands. 

The  defendant  was  the  owner  of  a  large 
tract  of  land  in  Texas,  situated  in  Sherman 
county.  The  jdalntlff  is  a  resident  of  the 
state  of  Iowa,  and  defendant  resides  In  Call- 
r«nia.  Ma  In  February,  1007,  plaintiff  went 
to  Dalhart,  Tex.,  and  became  the  local  man- 
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Bger  VE  wuit  was  uurwo  bb  me  xotue  utiuu. 
Oompony.  The  defendant  haTlng  seen  some 
of  the  drcnlars  of  the  Tattle  Land  Company, 
and  being  deslrons  of  selllne  his  Texas  land* 
on  Afay  27.  1907,  wrote  plaintiff  a  letter  In 
whldi  he  requested  to  know  If  plaintiff  would 
list  his  land  on  the  condition  that  If  plain- 
tiff sold  it  before  he  did  the  plaintiff  would 
receive  the  commission;  and  asking  talm 
what  his  commissions  were.  On  May  27, 
1907,  plaintiff  In  answer  wrote  defmdant 
that:  "We  would  be  glad  to  handle  your 
land,'^  and  asking  price,  description,  and 
stating  that  "it  would  be  better  that  de- 
fendant put  a  net  price  on  his  land,  as  we 
have  to  pay  our  agents  in  the  north  $1.00  to 
$1.50  per  acre  and  we  want  about  five  per 
cent,  commission." 

On  May  29.  1907,  the  defendant  wrote  to 
plaintiff  as  follows:  "In  reply  to  your  letter 
of  May  27tb,  my  land  In  Sherman  county, 
Texas,  consists  of  the  following  (here  follows 
description)  a  total  of  7,633  acres.  If  you 
think  I  can  sell  this  land  outright  ^t  six  dol- 
lars per  acre  $15,198  cash,  balance  in  one, 
two,  three,  and  four  years,  six  per  cent,  I 
win  come  to  Dalhart  and  talk  with  you.  I 
am  offering  this  land  at  a  low  price  consider- 
ing the  land  and  Improvements.  Please  write 
me  at  once."  On  May  Slst  plaintiff  wired 
defendant  as  follows:  "Can  close  your  land 
at  $6.00  per  acre,  patent  bases,  less  five  per 
cent  commission,  subject  to  ten  days  to  ap- 
prove land  one  thousand  dollars  forfeit 
$4,000,  on  approval  of  abstract  $5,000,  in 
six  months,  balance  in  one,  two,  three  and 
four  years,  interest  six  per  cent  Wire  an- 
swer." On  the  same  day  he  wrote  defend- 
ant repeating  his  telegram,  adding  If  the 
proposition  was  not  accepted  to  give  him  30 
days  on  the  land  on  terms  given  In  his  letter 
of  the  2Sth  Instant  On  June  1st  defendant 
wrote  to  plaintiff  declining  the  offer,  and 
stating  that  be  expected  to  be  In  Dalhart 
next  week.  On  June  8d,  plaintiff  wired  de- 
fendant as  follows:  "Have  sold  your  land 
and  signed  contract  on  terms  stated  in  letter 
of  May  29th — One  thousand  dollars  deposited 
here  In  Pirst  National  Bank.  Send  abstract 
to  be  extendi."  On  the  same  day  he  wrote 
defendant  Inclosing  a  copy  of  the  contract  of 
sale  and  stating  that:  "This  Is  according  to 
the  terms  stated  In  your  letter  of  the  29th, 
with  25  cents  per  acre  added  as  my  commis- 
sion. I  have  deposited  the  original  contract 
with  the  First  National  Bank,  Dalhart  Tex- 
as, and  the  $1,000,  is  held  in  escrow  by  the 
bank,  until  you  can  get  abstract  extended, 
the  title  approved  and  the  papers  turned 
over.  Yon  can  make  out  a  deed  to  George  T. 
Parr,  and  send  It  to  the  bank  here  with  in- 
stmctions.  My  commission  of  25  cents  per 
acre  wUI  be  $1,883.26.  This  you  can  author- 
ize the  bank  to  pay  to  me."  The  contract 
compiles  with  the  terms  contained  in  defend- 
ant's said  letter  of  May  29th,  except  it  pro- 
vides that  the  d^erred  notes  for  the  unpaid 
pordiass  money  an  mads  peyaUs  <«  or  be- 


lora  maxarnj,  wniie  uie  vernm  soma  m  inv 
letter  strictly  Mmstrued  imply  that  tliey  ar» 
to  be  payable  at  maturity. 

The  def^dant  testified  that  he  did  not 
keep  a  copy  of  his  letter  of  May  2&tfa,  aixl 
that  he  did  not  get  the  letter  and  contract 
mailed  to  him  at  California  by  ptalntUE.  Be 
arrived  in  T«ca8  on  the  6th  of  Jone^  and  be 
admits  that  the  letter  could  have  gott»  to 
his  home  before  be  left  for  Texas.   The  tes- 
timony was  conflicting  as  to  whether  the  c<m- 
tract  of  sale  was  executed  on  the  Ist  or  3d 
day  of  Jun&   But  that  matter  Is  of  no  im- 
portance as  of  either  date,  as  plalntUTs  tele- 
gram and  letter  were  of  the  latter  date. 
Defendant  testified  that  on  his  arrival  in  Tex- 
as he  was  unable  to  obtain  an  examination 
of  his  letter  of  May  29th  In  arUer  to  ascer^ 
tain  what  tiie  terms  of  his  pn^Kwal  were, 
and  that  he  did  not  succeed  in  getting  to  see 
the  contract   It  is  admitted  that  plalntUTs 
memory  was  uncertain,  and  the  Inference  Is 
unavoidable  that  he  did  see  the  contract  soon 
after  bis  arrival  in  Texas  on  the  5th  of  Jane. 
He  had  been  Informed  by  plaintiff's  telegram 
of  June  3d  that  It  was  In  the  bank  at  Dal- 
hart   And  on  June  6th  he  tel^honed  to 
plaintiff  as  follows:  "Oin't  well  turn  land 
over  till  Jan.  1st  1908,  on  account  of  cattle 
and  partner.    Every  thing  ^se  all  right." 
On  the  same  day  he  wrote  plaintiff  as  fol- 
lows: "My  partner  In  cattle  met  me  here 
yesterday  and  I  find  that  I  can't  well  give 
possession  of  the  land  before  Jan.  lat  1908. 
but  will  make  the  effort  and  will  try  to  do 
BO  sooner.  Answer.  I  hope  this  will  not  In- 
terfere with  the  deal  and  will  proceed  with 
the  papers  as  so<hi  as  I  hear  ^m  yon."  On 
June  Sth,  plaintiff  wired  defendant:  "Make 
out  papera  to  give  possession  Jan.   Will  ar- 
range later."    On  the  same  day  defendant 
wrote  plaintiff  with  a  view  of  leasing  the 
land  from  the  purchaser  for  the  next  year 
for  grazing  sheep.   Other  correspondence  oc- 
curred between  the  parties  which  had  no 
particular  bearing  on  the  queetl(»is  at  issue. 
Mr.  Lesle,  plalntifTs  attorney,  prepared  a 
deed  conveying  tlie  land  to  the  purchaser.  In 
which  it  was  stipulated  that  possession  was 
not  to  be  given  until  January  1,  1908;  the 
notes  for  the  deferred  payments  should  be 
made  payable  at  maturity ;  tliat  the  purchas- 
er assume  an  Incumbrance  of  a  mortgage  to 
the  state  of  Texas  <^  over  $4,000;  and  also 
pay  the  taxes  for  the  current  year.  The  pro- 
posed purchaser  refused  to  accept  the  deed 
as  tendered  and  the  sale  was  not  consummat- 
ed. It  Is  admitted  that  Parr  was  willing  and 
financially  able  to  carry  out  the  terms  of  the 
contract    The  Jury  returned  a  verdict  for 
plaintiff,  and  defendant  aj^Maled  trom  the 
Judgment 

It  is  contended  by  defendant  that  the  writ- 
ton  contract  did  not  bind  defendant  onlees  he 
ratified  it  In  writing.  That  It  was  not  en- 
forceable under  the  statute  of  frauds  Is  also 
contended.  The  positkm  might  be  rl^t  if 
this  was  a  proceading  to  oompti  dfffanjBiit  to 
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ooDTey  the  land  under  tbe  prOTtsIoiu  of  the 
statDte,  but  It  iB  not  aK^UcaUe  to  this  Cftae. 
It  was  not  necessary  that  there  should  have 
been  any  writing  whatever.  All  that  was  re- 
quired was  that  plaintiff  had  secured  a  pur- 
chaser who  was  wllliDg  and  able  financially 
to  buy  on  the  proposed  terms.  McOormlcfc  t. 
Henderson,  lOO  Mo.  App.  647,  75  S.  W.  171, 
and  cases  there  cited.  This  view  of  the  law 
was  embodied  In  tbe  Instructions  of  the 
court  to  the  jury,  and  the  finding  was  condn- 
Bive  of  that  question.  Tbe  letters,  tel^prama, 
and  telephone  messages  in  evidence  we  tblnfc 
Justified  tbe  verdict. 

Tbe  d^endant  asVed  the  court  to  Instmct 
the  Jury  as  follows,  which  tbe  court  refused: 
"Tbe  Jury  are  instructed  that  tbe  letter  from 
defendant  Thomas  to  plaintlfT,  date  May  29, 
1O07,  did  not  authorize  the  plaintiff  to  stip- 
ulate for  him,  that  he,  defendant,  would  fur- 
nish an  abstract  of  the  title  to  said  land  for 
tbe  benefit  of  George  T.  Parr,  tbe  alleged 
pnrchaser,  nor  agree  to  take  four  vendor's 
Hen  notes  for  $7,500,  each  due  on  or  before 
1,  2,  8,  and  4  years  from  date  at  six  per  cent, 
tbe  legal  effect  of  which  would  be  to  make 
said  notes  payable  at  tbe  option  of  the  mak- 
er Parr,  and  If  you  find  from  the  evidence 
tbat  the  alleged  contract  made  by  the  plain- 
tiff contained  such  stipulations,  then  tbe 
same  was  void,  and  your  finding  will  be  for 
defendant"  There  is  nothing  in  tbe  letter 
requiring  defendant  to  furnish  an  abstract 
of  title  to  the  land,  and  if  tbe  instruction  bad 
been  given  it  would  have  amounted  to  a  di- 
rection to  the  Jury  to  find  a  verdict  for  the 
defendant  Is  It  possible  that  the  authority 
to  sell  contemplated  that  the  agent  would 
find  any  one  who  would  be  willing  to  bny 
without  first  learning  that  defendant  had  ti- 
tle, and  how  could  one  know  that  he  had  such 
title  unless  he  had  an  abstract  to  so  show? 
The  conrt  takes  Judicial  notice  of  the  cus- 
tom In  such  cases  that  tbe  authority  to  sell 
carries  with  it  the  obligation  to  furnish  sucb 
abstract  Besides  defendant  recognized  tbat 
It  was  his  duty  to  furnish  it  by  so  doing. 
The  authority  to  take  notes  for  deferred  pay- 
moits  payable  at  or  before  maturity  was 
strictly  speaking  a  technical  variation  from 
the  terms  of  the  authority  to  sell  on,  "one, 
two,  three  and  four  years,"  at  six  per  cent 
Bnt  it  was  in  accordance  with  tbe  usual  cas- 
tom.  However  that  may  be,  defendant  waiv- 
ed tbe  obligation  when  he  was  asking  to  de- 
lay the  date  for  his  surrendering  the  posses- 
sion of  land  in  his  message  to  plaintiff  th6 
6th  of  June  tbat  "Everything  tise  was  all 
right"  Tbe  court  placed  fairly  before  tbe 
Jury  defendant's  aide  of  the  case  In  the  In- 
stmctionB  given.  Other  instructloDS  offered 
and  refused  were  properlj  refused. 

The  Insistence  of  defendant  that  the  pur- 
<diaser  sbonld  assume  the  liens  on  the  land 
for  the  taxes  tor  the  year,  and  that  to  the 
state  for  over  $4,000i  and  that  he  should  re- 


tain possession  until  the  1st  of  January,  1906, 
were  outside  of  tbe  terms  upon  which  he  had 
authorized  plaintiff  to  make  the  sale.  And 
as  we  have  seoi  he  waived  the  right  ot  op- 
tion in  the  purchaser  to  pay  the  notes  on  or 
before  maturity.  Such  Insletence  seems  to- 
us  preposterous  and  Is  suggestive  of  bad  faith 
on  his  part;  and  that  it  was  inspired  for  the 
purpose  of  avoiding  a  sale  of  his  lands  and 
not  because  plaintiff  had  violated  his  author- 
ity. If  there  were  any  errors  committed  by 
the  court,  and  we  do  not  believe  there  was^ 
the  Judgment  Is  so  manifestly  for  the  right 
party  that  It  ought  to  be  aflQrmed. 
It  Is  so  ordwed.  All  ooncor. 


ADAMS  V.  BBOWN. 
(Springfield  Court  of  Appeals.  Missouri.  Jan* 
S,  19ia    Reheazlng  Denied  Feb.  7,  19ia) 

1.  Aniuals  (i  79*)— Ihjubt  to  Othzb  ANI- 
KALs— Dogs— Liability. 

By  statute  the  owner  or  keeper  of  a  deg- 
is  made  liable  Cor  all  damages  from  its  killing 
or  maiming  other  domestic  animals. 

[Bd.  Note.— For  other  oues,  see  Animals. 
Gent  Dig.  1  277;  Dee.  Dig.  |  79.*] 

2.  AniUALs  (§  88*)— INJUBT  to  Otheb  Ani- 

UAXS— DOOB— LlABIIJTT. 

Under  tlie  statute  making  the  owner  or 
keeper  of  a  dog  liable  for  all  damages  from  its 
killing  or  maiming  other  domestic  animals,  de- 
fendant is  liable  for  nch  acts  of  a  dog  If  it 
was  kept  at  his  home  by  him,  or  by  b^  sons 
living  with  him  as  part  of  his  family,  with  hia 
knowledge  and  consent 

[Ed.  Note.— For  other  cases,  see  AnimalSr 
Gent  Dig.  H  293-296;  Dee.  Dig.  |  88.*] 

Error  to  Circtdt  Oonrt;  Phelps  Cioonty; 
L.  B.  Woodslde,  Jndg& 

Action  by  Frank  Adams  against  Leander 
Brown.  Judgment  for  plaintiff.  Defendant 
brings  error.  Affirmed. 

Jones  Bros,  and  O-  H.  Shubert  for  plaintiff 
in  error.  Watson  ft  Holmes  and  Lorts  ft 
Breuer,  for  defendant  In  errw. 

COX.  J.  Adams  sued  Brown  before  a 
Justice  of  the  peace  In  Phelps  county  for 
damages  on  account  of  a  dog,  of  which  it  Is 
charged  Brown  was  the  keeper,  having 
wrongfully  chased,  bit,  maimed,  and  killed 
the  sheep  of  the  plaintiff.  Change  of  venue 
was  taken  to  another  Justice,  trial  had,  and 
verdict  for  plaintiff  for  fS.  Defendant  ap- 
pealed to  the  circuit  court,  where  another 
trial  was  had,  and  a  verdict  for  plaintiff  for 
$3.  After  the  filing  and  overruling  of  proper 
motions  and  the  filing  of  bill  of  exceptions, 
the  defendant  Brown,  brings  the  case  here 
by  writ  of  error. 

The  errors  assigned  are  that  tbe  evidence 
will  not  support  the  verdict  and  the  court 
erred  In  its  Instructions  to  the  Jury.  Coun- 
sel for  plaintiff  In  error  have,  with  very 
commendable  indnstry,  searched  the  books 
for  precedents  to  sustain  their  posltlmi,  and 
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lug,  and  entitled  to  great  respect;  bat,  in 
determining  the  tunes  before  na,  tbe  things 
tbat  mdst  control  are  tbe  statute  under 
whleb  tbU  actltm  Is  brougbt.  tbe  evidence 
off»ed  at  the  trial,  and  tbe  bistractl<»s  giv- 
en to  tbe  inry  by  the  court  ThB  statute 
makes  tbe  owner  or  keeper  of  a  dog  liable 
for  ell  damages  tbat  may  result  from  said 
Hog  killing  or  maiming  sheep  or  other  do- 
mestic animals.  We  have  carefully  read  all 
the  evidence  preserved  In  this  record,  and 
have  concluded  that  It  was  snfflclent  to  send 
the  case  to  the  jury  either  upon  the  theory 
that  tbe  defendant  was  tbe  owner  or  the 
keeper  of  the  dog.  Tbe  Instmctions  on  the 
part  of  the  plalntUf  told  tbe  jury  that,  If 
they  believed  tbat  a  dog  owned  by  defend- 
ant. Brown,  Idlled  sheep  belonging  to  plain- 
tiff, Adams,  they  should  find  for  the  plain- 
tiff. They  also  told  the  jury  tbat,  If  a  dog 
killed  sheep  belonging  to  plaintiff,  and  that 
said  dog  was  kept  at  defendant's  home  by 
himself,  or  by  hla  sons  who  lived  with  him 
as  a  part  of  his  family,  with  his  knowledge 
and  consent,  then  be  would  be  liable  for  tbe 
acts  of  said  dog  In  killing  tbe  sheep.  On  the 
part  of  defendant  the  Jury  were  Instructed 
that  If  the  dog  simply  came  on  defendant's 
premises  voluntarily,  and  was  not  kept  there, 
at  tbe  time  alleged,  by  the  consent  of  de- 
fendant, he  would  not  be  liable  for  the  d(%'s 
acts.  These  Instructions,  we  think,  fairly 
declared  the  law;  and,  after  a  careful  ex- 
amination of  the  evidence,  we  have  reached 
the  conclusion  tbat  It  was  sufficient  to  war- 
rant the  Jury  In  finding  that  plaintiff's  sheep 
were  killed  by  a  dog  that  either  belonged  to 
Brown,  or  of  which  Brown  was  the  keeper. 

With  this  view  of  the  case,  there  Is  noth- 
ing left  for  us  to  do  but  to  affirm  the  Judg- 
ment; and  It  Is  so  ordered.  All  concur. 


PAYNE  V,  KING. 
(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  24,  1910.) 

1.  Chattel  Mobtoaoes  (J  tt*)— Vaudity— 
MiST&Ki!  IN  Maker's  Nxins. 

Where  a  chattel  mortgage  was  properly 
signed,  that  the  oame  of  tbe  grantor.  "Rudert,'' 
appeared  la  the  body  of  tbe  iDStmment  aa  "Ru- 
dolf," did  not  Invalidate  the  mortgage;  tbe 
same  precision  not  being  reqalred  in  convey 
ancfls  of  personalty  as  In  conveyances  of  leal^. 

[Ed.  Mote.— For  other  cases,  iee  Chattel  Mort- 
gages, Cent.  Dig.  f  86;  Dec  Dig.  §  45.*] 

2.  CHArrct.  Mobtoaoes  (i  150*)— Fiuno— 
Copy— SuFTiciENCT. 

Though  Rev.  St.  1899,  }  3404  (Ann.  St. 
1906,  p.  1936),  provides  that,  where  a  copy  of 
a  duittel  mortgage  Is  filed,  it  must  be  a  true 
copy,  where  the  true  name,  "Rudert,"  of  the 
mortRBEor  appeared  in  the  filed  copy,  that  in 
the  origtasl  c^y  it  was  Incorrectly  written 


a  Chattel  Mobtga.oes  ({  173*)— Bkpixtin 

BT  MOBTQAQEB— QnXSTIOIV  tOU  JUBT. 

In  replevin  by  a  chattel  mortgagee  against 
a  purchaser  frtwn  tbe  mortfsgor,  a  verdict  for 
plaintiff  was  improperly  directed  where  there 
was  evidence  to  support  a  finding  that  tbe  mort- 

Sgor  resided  In  a  different  county  from  the  one 
wliieh  the  mortgage  was  filed  at  tlie  time  the 
mortgage  was  executed. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Dec  Dig.  I  173.*] 

4.  JunauENT  (S  253*)— Confobuxtt  to  Peti- 
tion—Amount DiaiAHDED. 

A  judgment  assesaine  a  greater  value  than 

that  claimed  in  tbe  petiaon  is  erroneooa. 
[Ed.  Notev— For  other  cases,  see  Judgment; 

Cent  Dig.  fS  443,  444 :  Dec  Dig.  |  233.*] 

&  Ghatisl  Moktoaoes  (i  173*)— Bjbplxvui 

BT  MOBTOAQBB— DaILAQES. 

Since,  in  a  controversy  between  a  special 
Uenholder  and  a  stranger  to  tiie  lien,  no  mote 
than  the  actual  value  of  the  property  may  be 
recovered,  where,  in  an  action  t>etween  a  chat- 
tel mortgagee  and  a  purchaser  of  the  property, 
there  was  no  evidence  of  the  value  of  the  vrop- 
erty  at  the  time  of  the  trial.  It  waa  error  to 
assess  the  value  as  the  amount  ot  the  pnidtaae 
price  secured  by  the  mortgage  and  remaining 
unpaid  and  due  from  the  mortgagor. 

[Ed.  Note.— For  other  cases,  see  Chattel  Mort- 
gages, Cent.  Dig.  I  825 ;  Dec  Dig.  {  173.*J 

Appeal  from  Circuit  Oonrt,  Vmum  Goim* 
ty;  B.  Q.  Tburman,  Judge. 

Action  by  S.  B.  Payne  against  A.  J.  King. 
Judgment  for  idaintlfl^  and  defendant  ap* 
peals.   Reversed  and  remanded. 

A.  J.  King  and  M.  T.  January,  for  ai^id- 
lant  O.  O.  Lawson  and  D.  M.  Glbsrai,  for 
respondent. 

JOHNSON,  J.  Plaintiff  sued  In  replevin 
to  recovOT  a  piano  whidi  be  alleges  In  tin 
petlti<m  Is  of  the  Taloe  of  ^00.  He  dalms 
a  special  Interest  In  tbe  property  under  a 
aiatt^  mortgagft  executed  by  Mr.  and  Mrs. 
J.  B.  Bndert  to  secure  the  payment  ot  a 
promissory  note  on  which  a  remainder  at 
|210  Is  due,  and  asks  Judgment  for  a  return 
of  tbe  property  and  for  damages  In  tbe  sum 
of  $25.  He  did  not  give  a  replevin  bond  and 
the  poeseB8l(ni  ot  tbe  property  remained  In 
defendant,  who  dalms  to  be  Its  ownu  undw 
a  bill  of  sale  executed  by  Mia.  BuderC  In 
obedience  to  a  peremptory  Instruction,  tbe 
Jury  returned  a  verdict  for  plalntUf  In  vriildi 
tbe  value  of  the  piano  was  assessed  at  |210^ 
and  on  this  verdict  the  court  entered  Judg- 
ment that  plaintiff  "have  and  recover  of  and 
from  defendant  A.  J.  King  t3a  posDCBslon  of 
the  personal  property  described  la  Us  peti- 
tion, to  wit,  one  Ludw^  piano,  Zto.  68,886,  or, 
at  tbe  Section  of  plaintiff,  the  value  tliare* 
of,  to  wit,  $210,  together  with  his  coats  m 
this  behalf  expended,"  etc  Dtfendant  ap- 
pealed. 

The  evidence  dlsdoeea  that  irfalnttff,  who 
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is  In  bnstneBS  in  Sedalla,  sold  the  piano  to 
Mr.  and  M».  Budert  In  July,  ld06,  for  $300 
on  tlie  installment  plan.  The  vendees,  who 
were  living  la  Sedalla,  gave  their  note  for 
the  purchase  price,  and,  to  secure  Its  pay- 
ment, executed  their  chattel  mortgage  cdU- 
Teylng  the  piano.  Plaintiff  filed  a  copy  ot 
the  mortgage  with  the  recorder  of  deeds  of 
Pettis  county.  Subsequently  the  Buderts 
made  payments  on  the  note  aggregating  $90. 
They  moved  from  Sedalla  to  Nevada,  and 
took  with  them  their  personal  effects,  in- 
cluding the  piano,  which  they  stored  in  a 
warehouse.  The  evidence  of  defendant  tends 
to  show  that  he  became  an  innocent  purchas- 
er of  the  piano  4t  Nevada  for  a  valuable  con- 
sideration, without  actual  notice  of  the  ex- 
istence of  the  mortgage.  There  Is  no  evi- 
dence to  show  the  value  of  the  iwoitertjr  at 
the  time  of  the  triaL 

Point  Is  made  by  defendant  that  the  mort- 
gage la  Invalid  because  It  falls  to  state  the 
name  <^  the  grantors.  The  name  appears  in 
the  body  of  the  Instrument  as  Rudolf,  In- 
stead of  Rudert,  but  the  -instrument  la  prop- 
erly signed,  and  we  regard  this  discrepancy 
as  an  obvious  inadvertence  that  should  not 
be  allowed  io  def«it  the  validity  of  the  mort- 
gage. Defendant  would  apply  the  rule  re- 
lating to  conveyances  of  real  properly.  Mc- 
Fadden  v.  R<^ers,  70  Mo.  421 ;  Houx  v.  Bat- 
teen,  68  Mo.  84;  Golden  v.  Tyer,  180  Mo. 
196,  79  S.  W.  143.  But  the  same  precision 
Is  not  required  In  conveyances  of  personalty, 
and,  since  it  Is  manifest  no  one  could  have 
been  misled  by  the  mistake,  we  hold  It  to  be 
harmless.  In  the  copy  of  "the  mortgage  filed 
in  the  office  of  the  recorder  of  deeda,  the 
name  of  the  grantors  appears  as  Rudert. 
This  variance  between  the  original  instru- 
ment and  the  filed  copy  is  claimed  by  d^end" 
ant  to  Invalidate  the  filing  and  to  render  It 
Inoperative  to  Impart  constructtve  notlca 
The  Btatute  (section  3404,  Rev.  St  1899  [Ann. 
St  1906,  p.  19361)  does  provide  that  where  a 
C(^y  of  the  diattel  mortgage  is  filed  U  must 
be  a  true  copy,  and  we  are  willing  to  concede, 
for  argument,  that  Rudolf  and  Rudert  are 
not  Idem  sonans,  but,  as  we  consider  the  va- 
riance In  the  names  a  mere  clerical  error,  we 
hold  it  Immaterial  In  all  respects,  and  find 
that  there  was  a  substantial  compliance  with 
the  statute. 

But  the  court  erred  in  peremptprily  in- 
structing the  Jury  to  return  a  verdict  for 
plaintiff.  The  evidence  supports  a  reasona- 
ble inference  that  the  mortgagors  at  the  time 
of  the  executltm  of  the  mortgage  did  not  te- 
slde  In  Pettis  county.  If  they  did  not  so  re- 
side, the  mortgage  was  not  filed  In  the  prop- 
er county,  for  the  statute  requires  such  in- 
struments to  be  filed  In  the  county  where  the 
mortgagor  resides.  The  place  of  residence 
of  the  grantors  should  have  been  treated  as 
an  issue  of  fact  for  the  Jury  to  decide. 

The  verdict  and  judgment  are  erroneous 


with  respect  to  the  assessment  of  the  value 
of  the  property  for  several  reasons.  First 
The  petition  allies  the  value  to  be  (200, 
while  the  verdict  and  Judgment  place  It  at 
$210.  A.  Judgment  assessing  a  greater  value 
than  that  claimed  In  the  petition  is  errone- 
ous. Pope  V.  Salsman,  35  Mo.  362.  Second. 
There  is  no  evidence  In  the  record  to  show 
the  value  of  the  piano  at  the  time  of  the  tri- 
al of  the  cause.  In  such  cases  the  value  of 
the  proiwrty  at  the  time  of  the  trial  Is  the 
value  to  be  assessed  in  the  verdict  Oil  Co. 
V.  Drug  Co.,  84  Mo.  App.  76;  Chapman  v. 
Kerr.  80  Mo.  158;  Eirkendall  v.  Hartsocfct 
58  Mo.  App.,  loc.  dt  240 ;  White  t.  Storms, 
21  Mo.  App.  289. 

The  court  and  Jury  evldMitly  assumed  the 
value  to  be  the  amount  of  the  purchase  price 
remaining  unpaid.  They  were  not  Justified 
in  Indulging  such  preeuoiptlon.  "In  a  case 
.where  the  defendaut.has  the  property  In  pos- 
session and  falls  In  his  defense,  there  should 
be  a  finding  of  the  value  and  of  damages  for 
In  such  case  the  prevaillog  party  has  the 
right  of  election  to  take  the  property  or  Its 
value."  DlUard  v.  McQure,  G4  Mo.  App. 
488;  section  4476,  Rev.  St  1889  (Ann.  St 
1906,  p.  2454).  And  In  a  controversy  between 
a  special  Uenholder  and  a  stranger  to  the 
Hen  no  more  than  the  actual  value  of  the 
property  may  be  recovered  at  the  plaintiff's 
option,  no  matter  what  may  be  the  amount 
of  the  Incumbrance. 

On  account  of  the  errors  noted,  the  Judg- 
menf  is  reversed,  and  the  cause  remanded. 
All  concur. 


PHELPS  V.  JONES. 

(Kansas  City  Oiurt  of  Appeals.  Mlsaonil, 
Jan.  24,  1910.    Rehearing  Denied 
Feb.  7,  1910.) 

1.  Baus  (I  S6*)— Suit  vok  Fejcb— Failusi 
TO  Read  Cohtsact— Basis  fob  Defenses. 

In  a  suit  against  a  buyer  for  the  price,  de- 
fenses predicated  on  his  failure  to  read  the  writ- 
ten ocHitract,  which  he  claimed  did  not  express 
the  real  agreement,  were  properly  rejected 
where  it  appeared  he  was  an  Intelligent  person, 
able  to  read  and  write,  and  experienced  In  baal- 
nesB,  and  his  only  excuse  for  not  reading  it  was 
that  he  was  In  a  hurry. 

[Ed.  Note.— For  other  cases,  see  Sales,  Dea 
Dfg.  {  36.*] 

2.  APPEAI,  Alto  Ebboh  (I  1010*)— Rbvikw— 

FlNDINQ  or  COUBT  ITT  LaW  CaSB. 

In  a  law  case,  a  finding  of  fact  by  the  trial 
conrt  supported  by  substantial  evidence  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
EJrror,  Oent  Dig.  H  897»-88S2;  Dec.  Dig.  | 
1010.*]  I  . 

a  Sazxs  (I  38*)— Rbscission  bt  Buteb^ 
Fbaudulent  Repbesbntations. 

For  a  buyer  to  be  entitled  to  rescind  for 
fraudulent  representations  he  must  prove  mis- 
representations of  material  facts  were  made 
to  him  with  intent  to  deceive ;  that  he  believed 
them  true  and  relied  on  them  as  an  act  of  oi- 
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4.  Sales  (i  38*)  —  Rescission  bt  Bitteb— 

I^AUDUUINT  REPBESENTATIONS. 

That  a  gas  machioe  would  prodace  refuse 
to  be  remorea  in  Bome  way  was  a  material  fact, 
mlarepreseDtation  as  to  wbich  is  a  gzound  for 
reeciarioD  b;  a  buyer. 

[Ed.  Note.— For  other  eases,  see  Sales,  Dec. 
Dig.  I 

6.  Sales  (|  41»)— Caveat  Ekptob— Applica- 
tion or  Rule. 

The  mle  ct  cayeat  emptor  does  not  obtain 
where  Uie  parties  do  not  stand  on  an  equal 
footing;,  aa  where  a  machine  sold  is  a  scientific 
device  the  seller  knows  all  about,  and  the  buy- 
er does  not,  and  is  compelled  to  rely  for  his 
Information  on  the  seller,  in  whldi  case,  the 
seller  mnst  apprise  him  of  all  material  facts  of 
purely  sdentlfic  cognizance,  and  the  conceal- 
ment of  material  facts  is  of  itself  a  misrepresen- 
tation. 

[Ed.  Note.— For  other  cases,  see  Sales,  Gent. 
Dig.  i  81;  Dec.  Dig.  I  41.*} 

6.  Sales  fH  88*)— FBAxrDuixirr  Repbesbhta- 
TI0N8  —  Failure  to  Disolobe  Matebial 
Facts. 

The  seller  must  disdose  all  material  facts 
of  which  he  knows  the  buyer  is  ignorant,  and 
there  may  be  fraud  in  concealing  material  facts 
and  circumstances  as  well  as  in  direct  mierepre- 
sentation  If  the  buyer  ia  knowingly  suffered  to 
act  under  a  delusion. 

fEd.  Note. — For  other  cases,  see  Sales,  Cent 
g.  SS  69-72;  Dec.  Dig.  f  38.*] 

Appeal  from  Circuit  Court,  Livingston 
County;  Francis  H.  Trimble,  Judge. 

Action  by  A.  S.  Phelps,  Jr.,  doing  ^busi- 
ness as  the  New  England  Manufacturing 
Company,  against  R.  W.  Jones,  begun  lu 
justice  court.  From  a  Judgment  for  defend- 
ant In  the  circuit  court,  on  appeal  from  a 
Jastlce's  court,  plalntUF  appeals.  Affirmed. 

Kitt  &  Taylor,  for  appellant  F.  Sbeetz  & 
Son,  for  respondent 

JOHNSON,  J.  This  suit  was  bronght  be- 
fore a  justice  of  the  peace  to  recover  the 
purchase  price  of  a  gas  machine  sold  and 
delivered  by  plaintiff  to  defendant  The  de- 
fense is  a  rescission  of  the  contract  of  sale, 
which  was  In  writing,  on  tbe  ground  of 
fraud.  A  Jury  was  waived  in  the  circuit 
court,  and  the  trial  there  resulted  in  a  judg- 
ment for  defendant  Plaintiff  appealed. 

Defendant  admits  he  signed  the  contract 
on  which  the  action  Is  founded,  but  says  be 
did  not  read  It  and  contends  that  It  does  not 
express  the  real  agreement  made  by  tbe  par- 
ties. The  court  properly  rejected  the  de- 
fenses predicated  on  defendant's  failure  to 
acquaint  himself  with  the  contents  of  the 
Instrument  He  Is  an  intelligent  farmer  who 
can  read  and  write  and  who  Is  experienced  In 
the  transaction  of  business.  The  only  rea- 
son be  gave  for  not  reading  the  contract  be- 
fore signing  it  is  that  he  was  In  a  hurry. 
This  Is  no  excuse  in  law.  Breeders  Co.  v. 
Wright  134  Mo.  App.  717,  115  S.  W.  470. 
We  eliminate  from  the  case,  as  did  the  trial 
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merits  of  tiie  subject  of  the  transaction. 

Facts  and  circumstances  In  evidence  per- 
tlnrat  to  this  defense  thus  may  be  stated: 
An  agent  of  plaintiff  called  on  defendant  at 
his  residence  and  solicited  him  to  Install 
therein  a  madiine  to  manufacture  acetylene 
gas  for  Illuminating  purposes.  Gas  Is  produc- 
ed in  Budi  machines  by  the  chemical  action 
of  water  on  carbide.  Fifty  ponnds  of  carbide 
are  placed  in  a  tanlc  with  50  gallons  of  water, 
and  this  quantity  of  material  la  supposed  to 
generate  gas  during  a  period  of  3  months  or 
more.  The  agent  bad  a  model  of  the  ma- 
chine which  he  operated  in  a  darkened  room 
with  entire  success.  The  model  had  no  drain 
from  the  tank  and  the  deception  which  it  is 
claimed  the  agent  practiced  consisted  of  tbe 
impression  be  pnr[>osely  made  on  tbe  mind  of 
defendant  that  a  drain  was  not  necessary, 
because  the  union  of  water  and  carbide  In 
the  proportions  stated  would  result  in  the 
final  consumption  of  both.  He  did  not  make 
a  direct  statement  to  this  effect  bijt  In  ad- 
dition to  exhibiting  a  model  without  a  drain- 
age device,  he  answered  defendant's  qne»- 
tion,  "Does  the  water  and  carbide  finish  out 
of  the  machine  at  the  same  time?"  by  saying, 
"Yes,  fifty  gallons  of  water  will  run  fifty 
pounds  of  carbide."  In  the  course  of  the  con- 
versation the  agent  asked  defendant  if  be 
had  a  trench  In  the  cellar  where  the  ma- 
chine would  be  installed.  Being  answered 
In  the  negative,  the  agent  hastily  remarked: 
"That  will  be  all  right."  Afterward,  in  fill- 
ing out  the  contract  he  wrote  the  word  "no" 
after  the  word  "drain"  In  the  descriptive 
items. 

It  is  conceded  the  action  of  water  .on  car-  ' 
bide  does  not  greatiy  diminish  the  quantity 
of  material  In  the  tank,  and  that  when 
chemical  activity  ceases  there  remains  ap- 
proximately 50  gallons  of  waste — a  sort  of 
whitewash — which  must  be  removed  either 
by  drainage  or  by  the  laborious  use  of 
buckets.  We  agree  with  the  trial  court  in 
the  finding  of  fact  that  the  agent  without 
resorting  to  direct  falsehood,  cunningly  and 
artfully  contrived  to  create  in  defendant's 
mind  the  impression  that  the  generation  of 
gas  nltimately  destroyed  Its  creative  elements 
and  left  no  refuse.  We  do  not  overlocdc  tbe 
answer  of  defendant  In  bis  testimony  to  the 
effect  that  the  agent  stated  that  GO  gallons 
of  water  and  60  pounds  of  carbide  **wou)d 
run  me  three  or  four  months  before  I  would 
have  to  take  It  out"  We  accept  at  par  that 
answer,  which  Is  In  tbe  nature  of  an  ad- 
mission, despite  the  Insistence  of  counsel  for 
defendant  that  In  some  way  It  was  inter- 
polated In  the  record.  But  In  the  llg^t  of  all 
the  facts  and  circumstances  before  us  (some 
of  which  we  have  not  stated),  we  approve  the 
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flndlnc  of  the  conrt  tbat  defendant  had  no 
knowledge  when  he  signed  the  contract  that 
there  would  be  refuse  from  the  tank  that 
would  bare  to  be  ranored  in  some  manner. 
The  finding  la  supported  by  substantial  ev- 
Idokca,  and,  this  being  a  law  case.  It  will  be 
treated  as  the  Tesdlct  of  a  jury.  McClanafaan 
T.  Payne.  86  Ha  App.  289;  McCormlck  t. 
Hoore,  184  Ma  App.  075,  U4  &  W.  40;  Brew- 
ing Oa  T.  St  Lonls,  200  Ho.,  loe.  dt  009, 108 
fi.  W.  1.  Did  deception  of  this  character 
Justify  a  rescission  of  the  oontract  by  de- 
fendant? To  be  entitled  to  rescind  a  contract 
mx  the  gronnd  of  fraudulent  r^resentations, 
the  TCTdee  must  prove  (1)  tbat  false  repre> 
sentatloos  of  material  facts  were  made  to 
him  with  the  Intent  to  deceive;  (2)  tbat  be 
believed  them  to  be  tpne;  (8)  tbat  his  re- 
liance upon  them  was  an  act  of  ordinary  pru- 
drace;  and  (4)  that  they  Influenced  bis  ac- 
tion. Wannell  v.  Kem,  67  Ho.  478;  Funding 
&  Foundry  Oo.  v.  Hesfcett,  125  Ho.  App.  616. 
102  B.  W.  1060. 

It  cannot  well  be  denied  that  tbe  fact  of 
whether  or  not  the  machine  vnntUl  produce 
refuse  to  be  removed  In  some  way  was  mate- 
rial and  that  its  Importance  was  recognized 
by  the  agent  of  plaintiff.  His  artfulness  In 
anticipating  and  allaying  any  suspicion  In 
the  mind  of  defendant  demonstrated  bis 
reallsatimi  that  were  the  truth  known  to  de- 
fendant; the  sale  could  not  be  accomplished. 
Tlie  rule  ot  caveat  emptor  which  requires 
parties  to  a  contract  to  deal  at  arm's  length 
does  not  obtain  where  the  parties  do  not 
«tand  on  an  equal  footing.  Cahn  v.  Beld, 
18  Ha  App.  130;  Lelcber  v.  Keeney.  110 
Mo.  App.  289,  85  8.  W.  920;  Barnard  v. 
Duncan,  88  Ua  186,  90  Am.  Dec.  416 ;  Lum- 
Iwr  Ca  V.  Dent,  121  Ho.  App.  113,  08  S.  W. 
814.  The  parties  here  did  not  stand  on  eqnal 
cronnd.  The  machine  was  a  scientific  de- 
Tlce.  Plaintiff  knew  all  about  it  Defendant, 
«,  friain  farmer,  did  not  know  and  could  not 
be  eipected  to  probe  intelligently  Into  things 
of  expert  knowledge.  He  was  compelled  to 
rdy  on  plaintiff  for  information  respecting 
«nch  tittngs,  and  It  was  the  duty  of  plain- 
tiff to  apprise  him  of  all  material  facts  of 
purely  scientific  cognizance.  In  such  cases 
the  coDcealment  of  material  facts  la  of  It* 
self  a  misrepresentation.  "The  vendor  most 
-disclose  all  material  fticts  of  which  he  knows 
the  vendee  to  be  Ignorant  There  may  be 
fraud  in  suppressing  and  concealing  material 
facta  and  circumstances,  as  well  as  In  di- 
rect misrepresentation,  if  the  other  party  Is 
knowingly  suffered  to  deal  under  a  delusion." 
Barnard  v.  Duncan,  supra. 

It  cannot  be  said  as  a  matter  of  law  that 
-defendant  ftilled  to  measure  up  to  the  stand- 
ard of  ordinary  care  in  suffering  himself 
to  be  deceived  by  the  statements  and  con- 
•dnct  of  tb»  agent  The  characterlzatf<Hi  of 
bis  conduct  is  presented  by  tbe  evidence 
as  an  issue  of  fact  and,  since  we  are  sat- 


Isfled  that  the  finding  of  the  court  mi  this 
fact  Is  supported  1^  substantial  evidence,  we 
shall  not  disturb  it  A  shrewder  man  than 
defendant  mli^t  have  made  a  more  thorough 
Inquiry  Into  scientific  facts,  but  we  think  the 
court,  as  a  trier  of  fact,  might  well  conclude 
that  be  acted  as  an  ordinarily  careful  and 
prudent  person  would  have  acted  in  his  situa- 
tion. We  annove  the  Judgment  of  the  trial 
conrt  that  the  sale  was  inncured  by  ftlse  and 
fraudulent  representatlou;  further,  we  find 
the  point  urged  by  plaintiff  that  in  rescinding 
the  sale  defendant  did  not  offer  to  restore  the 
status  quo  Is  not  well  taken. 
The  judgment  is  affirmed.  All  conciur. 


BTBOtP  V.  THOHAS. 

(Spzingfleld  Court  of  Appeals.   Misaouii.  Jan. 
S,  1910.    On  Motion  for  Rehearing, 
Feb.  7. 

1.  Appeal  and  Ebkob  (i  035*)— Recobo— An- 

BTBA  CT-CONraNTS. 

Where  appellant's  abstract  contained  net- 
ther  tbe  refused  instructions  complained  of  nor 
so  much  of  the  record  as  was  necessary  to  a 
full  and  complete  understanding  of  all  the  ques- 
tions presented  to  the  court  for  decision,  as  re- 
quired Ijy  Conrt  of  Appeals  mle  16,  and  the 
judgment  was  valid  on  Its  fitee.  it  will  be  af- 
firmed. 

[Ed.  note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  8S  2776-2782;  Dec.  Dig.  { 
635.*] 

2.  Appeal  aitd  Eebob  (}  907*)— Firdinos— 
Review. 

In  the  absence  of  testimony  in  the  record 
showing  that  the  court's  finding  la  against  the 
evidence,  all  presumptions  In  its  bvor  will  be 
indulged  on  appeal. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error.  Cent  Dig.  I  2911 ;  Dec  Dig.  1  007.*] 
t 

Appeal  from  Circuit  Court  Shannon  Coun- 
ty; W.  N.  E/vans,  Judge. 

Action  by  George  W.  Stroup  against  Jo- 
seph Thomas.  Judgment  for  plaintiff,  and 
defendant  appeals.  Affirmed. 

Ed.  J.  Shuck,  for  appellant  Shuck  &  Cun- 
ningham, for  respondent 

COX,  J.  RepleTin  for  possession  of  one- 
third  of  crop  of  hay  grown  on  section  12, 
township  29.  range  4,  Shannon  county.  Ac- 
tion before  Justice  of  peace,  trial  had,  and 
verdict  for  plaintiff.  Defendant  appealed  to 
circuit  court  where  trial  was  had  by  tiie 
court  and  plaintiff  again  prevailed  and  de* 
fendant  has  appealed  to  this  court 

This  appeal,  is  taken  by  the  short  form, 
and  error  is  assigned  as  follows:  That  the 
finding  <tf  tbe  comrt  was  against  tbe  evi- 
dence and  tbe  law,  and  that  the  court  erred 
in  refusing  instructions  asked  by  defendant 
Appellant's  abstract  falls  to  comply  with 
mle  15  of  tUs  court  In  that  it  does  not  '^set 
forth  so  much  of  tbe  record  as  Is  necessary 
to  a  fun  and  complete  und«standing  of  all 
questions  presented  to  this  court  for  decl- 
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Bion."  xne  maccers  sec  rorcn  in  laim  aosixacc 
are  wholly  Insnffldent  to  enable  m  to  intel- 
ll^Dtly  pass  upon  the  qaestlona  raised  by 
the  aaslgnmoit  of  errors.  The  errors  as- 
signed are  that  the  finding  of  the  court  was 
against  the  evidence,  and  that  the  court  re- 
fused Instructions  asked  by  defendant 

No  refused  instructions  are  printed  In  the 
abstract,  nor  is  the  bill  of  exceptions  print- 
ed therein;  hence  there  Is  nothing  properly 
before  us  except  the  judgment  of  the  court 
below,  which  la  valid  on  Its  face,  and  it  will 
therefwe  be  affirmed.  All  concnr. 

On  Motion  for  Rehearing.  , 

Appellant  contends,  as  an  ezcnse  for  the 
condition  of  his  abstract  and  brief  In  this 
case,  that  be  did  not  know  the  mlra  of  this 
court,  and,  like  the  fiddler  at  tiie' dance  who 
did  not  want  to  be  shot,  has  done  the  beet 
he  could.  In  view  of  this  situation,  we  have 
again  gone  through  what  record  he  has  pre- 
sented to  us  to  see  If  we  could  ascertain 
what  the  merits  of  this  appeal  are. 

By  a  recurrence  to  the  transcript  of  the 
Judgment  filed  with  the  clerk  of  this  court, 
we  find  that  the  court  rendered  the  follow- 
ing Judgment:  "George  W.  Stroup,  Plaintiff, 
T.  Jos^h  Thomas,  Defendant.  Replevin. 
Now,  on  this  day,  this  cause  coming  up  for 
trial,  come  the  parties.  plafntlCC  and  de- 
fendant, and  announce  ready  for  trial,  and, 
the  court  slttlug  as  a  Jury,  the  matters  and 
things  In  Issue  are  submitted  to  the  court 
for  trial  and  determination,  and,  after  hear- 
ing the  facts  and  circumstances  as  adduced 
In  evidence,  the  court  doth  find  the  Issue  for 
the  plalntifF,  that  at  the  time  of  the  Institu- 
tion of  this  suit  the  plaintiff  was  owner  and 
entitled  to  the  poeeesslon  of  one-third  the 
hay  crop  In  question,  of  the  value  of  thirty- 
five  dollars,  that  defendant  unlawfully  re- 
tained such  hay,  and  the  court  assesses 
plaintiffs  damages  at  ten  dollars.  The  court 
further  finds  that  the  hay  In  question  was 
a  part  of  the  consideration  for  the  retransfer 
of  land  in  question,  and  was  not  claimed  as 
rent  by  plaintiff.  It  Is  therefore  ordered  and 
adjudged  by  the  court  that  plalntifC  have 
and  recover  said  bay  to  the  value  of  thirty- 
five  dollars,  tot^ether  with  ten  dollars  dam- 
ages in  the  premises." 

The  only  testimony  adduced  at  the  trial 
which  is  presented  here  by  appellant's  ab- 
tract  Is  as  follows:  Plaintiff  testified:  "I 
told  htm  that  I  would  give  up  all  the  papers 
be  had  given  for  that  80,  and  I  would  claim 
part  of  the  crop  that  year."  PlaintiCCs  tes- 
timony again  on  cross-examination:  "Q.  You 
were  to  get  the  land  back?  A.  Yes,  sir, 
Q.  He  was  to  get  whatever  papers  you  held 
against  him  at  that  time,  and  you  were  to 
assume  the  976  school  fund  mortgage?  A. 
Tea,  slr.'^  Defendant's  testimony:  "Q.  What 
did  yon  receive  for  that  land?   A.  All  the 


papers  i  naa  maae  mm  lor  tnis  lana  oacK 
and  I  was  to  give  htm  a  third  of  the  hay 
crop  and  third  of  the  com."  From  the  state- 
ment of  appellant's  connsel,  we  leani  that 
plaintttr  had  sold  some  land  to  defendant. 
Defendant  was  unable  to  pay  for  it,  and  tae 
and  plaintiff  made  an  agraement  by  which 
the  land  was  to  be  deeded  back  to  plaintiff. 
Plaintiff  was  to  surrendv  the  notes  of  de- 
fendant, and  defendant  was  to  pay  i^aln* 
tiff  one-third  of  the  hay  and  com  crop  rais- 
ed that  year.  Appellant  now  ccntends  that 
the  relation  of  landlord  and  tenant  existed 
between  plalntUT  and  defendant,  and  that  as 
the  hay  In  question  bad  not  been  divided, 
and  the  plalntUTs  iiart  thereof  set  apart  to 
falm,  be  could  not  maintain  r^levln  for  It 
The  court  wbo  trlfd  this  case  and  wbo 
beard  the  testimony  fomud  the  tact  to  be, 
and  fM>  recites  in  his  judgment;  that  ^ain- 
tUTs  title  to  the  property  in  controversy 
came  to  him  as  a  reavit  of  the  contract  In 
relation  to  the  transfer  ot  the  land,  and  tliat 
he  did  not  claim  it  as  landlord.  In  the  ab- 
sence of  testimony  which  shows  that  the 
court's  flndinir  wu  against  the  testimony, 
all  presnmpti<nu  In  Its  favor  are  to  be  in- 
dulged, and  constmlng  the  testimony  which 
we  have  above  quoted,  and  which  is  all 
there  Is  before  nsi  in  tJie  light  of  the  pre- 
sumption which  obtains  ha  favor  of  the  cor- 
rectness of  the  Judgmmt  ol  the  court  ImIIow, 
even  that  testimony  tends  to  sapsftait  the 
finding  of  the  court  rather  than  to  contra- 
dict it 

This  being  trne,  fliere  is  but  one  ttiing  to 
do,  and  that  is  to  affirm  the  Judgment,  and 
It  is  80  ordered,  and  the  motion  for  n^ear- 
ing  overruled.  All  concur. 


BRADY  V.  SPBINOFIBLD  TRACTION  Ca 
(Springfield  Court  of  Appeals.   HissonrL  Jan. 
3,  19ia  Rehearing  Denied  Feb.  7.  1910.) 

1.  Cabbiebs  (S  280*)— Cabsuox  Or  Pasbex- 

□EBS— CaBE  RXQUIBED. 

A  carrier  must  exercise  the  utmost  care  for 
the  safety  of  its  passengers  that  would  be  used 
by  very  cautious  persons  under  the  aaa»  cli> 
cnmstances. 

[Eld.  Note.— For  other  cases,  see  Carriers, 
Cent  Dig.  I  1087;  Dec  Dig.  {  280.*] 

2.  Cabbibbb  ({  287*)— Injubt  to  Passehoeks 
—Taking  up  Passehqebs. 

A  street  car  must  stop  a  sufficient  loigtb 
of  time  to  give  passengers  an  omMrtnnlty  to 
board  it  and  reach  a  place  of  safety,  and,  where 
under  the  circumstances  It  Is  necessary  for  a 
passenger  to  reach  a  seat  and  be  seated  in  order 
to  be  «ife  from  danger  when  the  car  is  to  start, 
the  car  must  stop  until  the  passenger  has  I>eea 
seated. 

[Bd.  Note.— For  other  cases,  see  Carriers, 

Cent.  Dig.  $  1159 ;  Dec  Dig.  |  287.*] 

3.  Cabbiebs  <g  314*)— Iitjitbieb  to  Pabseit- 
GKBS— Actio  N— Petition. 

A  general  alle^tion  in  a  petition  in  an  ac- 
tion for  Injuries  to  a  passenger  on  a  street  car 
that  the  ear  was  started  before  the  paaaengcr 
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had  time  to  be  seated,  and  tbat  Injuiy  resulted 
therefrom,  states  a  cause  of  action. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  i  127514 ;  Dec.  Dig.  i  314.*] 

4.  OABEiKBa  (i  814*)— InjuBiBS  TO  Pasben- 
OEES—AcnON— Petitiok. 

A  petftioa  In  an  action  for  Injuries  to  a 
street  car  passenger  tiiat  the  carmen  negligent- 
ly started  the  car  with  a  sudden  jerii  and  In 
such  manner  as  to  violently  throw  the  passen- 
ger, who  had  DOt  taken  a  seat,  against  the  side 
of  a  seat,  sufficientl;  charges  negligence  In  the 
operation  of  the  car  without  charging  that  the 
jerb  waa  an  extraordinary  or  nnusual  one. 

[Ed.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  I  1273% ;  Dec.  Dig.  S  814.*] 

5.  Cabbiebs  (I  280*)— Cabbiage  or  Passen- 
gers—Cabb  Rbodibeo. 

What  Is  required  of  a  carrier  In  the  per- 
formance of  its  duties  to  nse  proper  care  for 
the  safety  of  Its  passengers  depends  in  a  given 
case  on  the  facts  thereof,  and  not  on  the  com- 
mon practice  of  the  carrier. 

[Ed.  Note.— For  other  cases,  see  Carriers, 
Cent  Die.  H  1085,  1087;  Dec.  Dig.  |  280.*] 

6.  Cabhebs  (I  316*)— Oabbiaqb  or  Passbiv- 
GBBB— Neoliobkoe— Res  Ipsa  DoQuiTtnt. 

Proof  that  a  street  car  was  negligently 
started  with  a  sudden  jerli  before  a  passenger 
had  taken  a  seat  in  such  a  manner  as  to  vio- 
lently throw  the  passenger  against  the  side  of 
a  seat  made  a  pnma  fade  case  of  actlcmable 
negligence,  prorlded  the  passenger  used  due 
care. 

[Ed.  Note.— For  oQier  cases,  see  Carriers, 
Cent.  Dig.  1 1286;  Dec.  Dig.  {  316.*] 

7.  Appbal  and  Ebbob  (I  1050*)— Habhlbss 
Bbbob  —  Ebbonboub  AinuBBion  or  Evi- 
dence. 

In  an  action  for  Injuries  to  a  street  car 
passenger,  the  error  in  permitting  a  witness  to 
testify  tlmt  a  physician  who  bad  visited  the 
passenger  without  being  sent  for  by  her  stated 
at  the  time  of  his  visit  that  he  was  the  physi- 
cian of  the  road  was  harmless. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  I  4153 ;  Dec.  Dig.  §  1050.*] 

8.  Evidence  (I  128*)— Declabations  —  Pbb- 

SONAL  INJUBIES— AdUIBSIBILITT. 

A  physician  in  describing  the  result  of  an 
examination  of  a  patient  sustaining  a  personal 
Injury  may  give  statements  of  the  patient  made 
to  him  in  the  course  of  the  examination  which 
relate  to  the  condition  of  the  patient  at  the  time 
and  which  gi^e  the  physician  information  prop- 
er for  him  in  determining  the  condition  of  the 
patient,  but  statements  msde  by  the  patient  re- 
lating to  his  past  condition  or  to  the  circum- 
stances surrounding  the  injury  or  the  manner 
In  which  he  received  it  are  inadmissible. 

[Ed.  Note.— For  -other  cases,  see  Evidence, 
Cent  Dig.  SS  383-387 ;  Dec.  Dig.  S  12&*] 
0.  Cabbiebs  (5  281*)— Injubies  to  Passek- 

gerr-Cabb  as  to  Enfeebud  Person. 
Where  an  old  lady  in  an  enfeebled  condi- 
tion boarded  a  street  car.  the  conductor  who 
hod  watched  her  was  negligent  in  giving  a  eig- 
□al  to  start  the  car  before  she  had  had  a  rea- 
sonable time  ih  which  to  take  a  seat,  rendering 
the  railroad  liable  for  injuries  sustained  to  her 
by  t>eing  thrown  against  the  side  of  a  seat  by 
the  starting  of  the  car. 

fE!d.  Note. — For  other  cases,  see  Carriers, 
Cent.  Dig.  8  1093;  Dec.  Dig.  fi  281.*] 

10.  APFEAI.  and  EbBOB  (i  1000*)— HABHUESa 
SSbBOB— MlBCOHDUCT  OP  COUNSEL. 

Where,  in  an  action  for  injuries  to  a  street 
ear  passenger,  the  verdict  rendered  for  her  waa 
the  only  proper  verdict,  and  the  damages 
awarded  were  not  excessive,  the  misconduct  of 
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her  counsel  In  calling  the  Jory^  attentltn  in 
his  argument  to  the  fact  that  the  passenger  was 
an  old  lady  and  had  nothing,  and  was  support- 
ed by  a  son  compelled  to  work  in  a  railroad 
shop,  and  that  the  defendant  was  a  corporation 
able  to  employ  the  best  emuuelt  was  not  preju- 
diciaL 

[Ed.  Note.— For  other  cases,  see  App»l  and 
Error,  Cent.  Dig.  |  4135;  Dec.  Dig.  |  106O.*] 

Appeal  from  Olrcalt  Conrt,  Greme  Conn- 
ty;  Jamea  T.  Neville,  Jaag& 

Action  by  Mary  BnOj  against  tbe  Spring- 
field Traction  Company.  From  a  Judgment 
for  platntltr,  defendant  appeals.  Affirmed. 

Plaintiff  sued  for  damages  on  account  of 
an  injury  she  claims  to  have  received  while 
a  passenger  on  defendant's  street  car  In  the 
city  of  Springfield.  Recovered  damages  be- 
low for  $1,200,  and  defendant  has  appealed. 
The  material  parts  of  the  petition  on  which 
the  case  was  tried  are  as  follows:  "That 
on  or  about  the  18th  day  of  September,  In 
1907,  the  said  defendant,  while  operating 
a  street  railroad  as  aforesaid  mentioned  on 
said  Commercial  street,  accepted  the  plaln- 
tifT  as  a  passenger  on  board  one  of  Its  cars, 
and  that  as  sbe  was  In  the  act  of  taking 
her  seat,  and  while  she  waa  standing  In 
said  car,  the  agents,  servants,  and  employes 
of  said  defendant  negligently  and  suddenly 
started  said  car  before  tbe  plaintiff  had  time 
to  be  seated  therein,  and  negligently  start- 
ed said  car  with  a  sudden  Jerk  and  In  such 
a  manner  as  to  violently  throw  plaintiff 
against  the  side  or  end  of  the  seat  in  aald 
car  which  injured  her  as  follows,  to  wit: 
That  two  short  ribs  on  the  left  side  of 
the  plaintiff,  to  wit,  the  tenth  and  eleventh, 
were  fractured,  and  that  she  was  greatly 
wounded  and  braised  on  end  along  her  spl* 
nal  column,  and  was  bruised  and  Injured 
internally,  and  that  her  kidneys  were  affect- 
ed—that the  agents,  servants,  and  employes 
of  the  defendant  knew  plaintlff'a  position 
In  said  car  or  by  the  use  of  reasonable  dili- 
gence conid  have  known  it" 

The  evidence  shows:  That  plaintiff  and 
two  other  passengers  boarded  defendant's 
car  at  the  comer  of  Springfield  avenue  and 
Commercial  street.  That  at  this  point  the 
car  makes  a  curve  taming  from  Springfield 
avenue  Into  Commercial  street,  and  tbe 
grade  Is  a  little  upgrade.  The  conductor 
was  standing  on  the  rear  platform,  and 
watched  the  plaintiff  board  tbe  car.  The 
motorman  was  at  the  front  end  of  the  car, 
and  started  the  car  upon  a  signal  given  by 
the  conductor  from  the  rear.  When  the 
car  started,  it  started  with  a  "jerk"  as  the 
witnesses  described  it,  and  as  a  result  of 
this  "jerk"  the  plaintiff,  who  waa  not  yet 
seated,  was  thrown  into  a  seat,  and.  as  she 
claims,  injured  by  striking  the  end  or  back 
of  the  seat.  One  of  tbe  other  passengers 
was  seated  before  the  car  started.  The  oth- 
er one  waa  at  tbe  end  of  tbe  seat  ready  to 
sit  down,  and  tbe  starting  of  the  car  also 
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tiirew  her  Into  the  seat,  bat  did  not  Injure 
lier.  The  plaintiff  was  68  years  of  age, 
-walked  with  a  cane,  and  was  helped  on  to 
the  car  by  one  of  the  fellow  passenKers. 
The  erldence  of  the  condnctor  and  motor- 
man  discloses  the  fact  that  at  this  point, 
there  Ht)elag  a  cnrre  In  the  track  and  an  up- 
grade, that,  in  order  to  start  the  car,  It  was 
necessary  to  turn  on  considerable  power, 
and  that  the  car  conld  not  be  started  with- 
out a  "jerkf*  without  danger  of  Injory  to 
the  car. 

Delaney  A  Delaney,  for  appellant  Ham- 
iln  &  Seawell,  for  respondent. 

COX,  J.  (after  stating  the  facts  as  aboreL 
Appellant  assigns  as  error:  (1)  The  peti- 
tion does  not  state  a  cause  of  action. 
That  the  court  erred  In  admitting  hearsay 
-eTidenc&  <3)  That  the  court  erred  In  re- 
fusing to  sustain  a  demurrer  to  the  testi- 
mony. (4)  Improper  remarks  of  plaintiff's 
-counsel  in  addressing  the  jury  in  his  dosing 
argument 

As  to  the  sufflclency  of  the  petition,  ap- 
pellant contends  that  It  Is  not  negligence 
to  start  a  car  before  a  passenger  has  had 
a  reasonable  time  to  be  seated.  Kor  does 
the  allc^atioa  tliat  the  car  was  started  with 
a  "Jerk"  show  any  negligencft  Carriers 
of  passengers  in  discharging  their  duty  to 
snch  passengers  must  use  the  utmost  care 
for  their  safety  that  would  be  used  1^  very 
'Cautions  persons  under  the  same  circum- 
stances. Hlte  T.  Railway,  130  Mo.  183,  loc. 
dt  130,  31  S.  W,  262,  and  other  cases  cit- 
ed. This  is  the  settled  law  4^  this  and  oth* 
er  states.  What  acts  4m  the  part  of  the  serv- 
ants and  employes  of  a  carrier  will  prop- 
erly disdurge  this  duty  in  a  given  case 
must  depend  upon  the  circumstances  of  that 
case.  It  is  the  duty  of  the  street  car  com- 
pany to  hold  the  car  a  sufficient  length  of 
time  to  glre  passengers  an  opportnnlty  to 
board  It  and  reach  a  place  of  safety.  Ma- 
gulre  T.  Balfaroad,  103  <Mo.  App..  loc.  cit  475, 
78  8.  W.  838;  Stoddard  t.  Railroad,  105 
^0.  App.  612,  80  S.  W.  33;  Dongherty  r. 
-Railroad,  81  Mo.,  loc.  dt  880,  331,  51  Am. 
Rep.  239.  And,  if  it  be  necessary  for  the 
-par^  boarding  the  car  to  reach  a  seat  and 
be  seated  in  order  to  be  safe  from  danger 
when  the  car  la  to  start  then  it  is  the  duty 
■of  those  In  charge  of  the  car  to  hold  it  until 
the  person  has  been  seated.  Whether  this 
is  necessary  or  not  will  depend  upon  the 
circumstances  of  the  case.  It  is  not  true 
that  the  parties  in  chai^  of  a  street  car 
bare  the  right  under  all  drcnmstancea,  to 
start  the  car  before  the  passenger  has  been 
seated.  This  question  must  depend  upon 
the  facts  in  each  case,  and  hence  a  general 
allegation  in  a  petition  that  the  car  was 
started  bef<ffe  the  plalntUf  had  time  to  be 
eeated  and  that  Injury  resulted  therefrom 
states  a  cause  of  action. 

It  Is  also  contei^tod  that  tba  allepUlon 


that  the  servants  of  defendant  "negU^ently 
started  said  car  with  a  sudden  Jerk,  and 
In  such  a  manner  as  to  violently  throw 
plaintiff  against  the  side  or  end  of  the  seat 
of  said  car,"  is  not  sufficient  as  a  charge  of 
negligence  in  the  manner  of  starting  the 
car.  It  Is  contended  that  it  should  liave 
been  charged  that  the  "Jerk"  was  an  ex- 
traordinary or  unusual  Jerk,  and  that  In 
the  absence  of  this  allegation,  no  neglisoice 
Is  charged,  even  though  a  party  might  be 
thrown  down  and  severely  Injured  by  said 
"Jerk."  It  will  be  noticed  that  this  charge 
Is  not  merely  that  defendant  started  the  car 
with  a  "Jerk,"  but  the  charge  Is  that  defoid- 
ant  "negligently  started  the  car  with  a  sud- 
den Jerk  and  in  such  a  manner  as  to  vio- 
lently throw  the  plaintiff  down."  We  think 
this  allegation  sufficient  We  do  not  think 
that  a  person  injured  by  being  thrown  down 
in  a  street  car  the  manner  of  the  start- 
ing of  the  car  must  before  he  can  recov- 
er, allege  and  prove  In  addition  to  the  fact 
that  the  car  was  "negligently  started  with 
a  sudden  ierk  and  in  such  a  manner  as  to 
violently  throw  him  down,"  that  such  Jerk 
was  a  greater  one  then  usually  accompa- 
nied the  starting  of  such  cars.  To  so  hold 
would  be  to  say  that  If  It  were  a  common 
practice  of  the  defendant  In  starting  Its  car 
to  do  so  with  snch  a  Jerk  as  to  violently 
throw  down  passengers  who  bad  not  yet 
secured  seats,  then  any  one  who  might  be 
Injured  In  a  fall  caused  thereby  could  not 
recover.  This  is  not  the  law.  It  Is  the  doty 
of  all  carriers  of  passengers  on  street  and 
all  other  railways  to  use  proper  care  for 
the  safety  of  their  passengers.  What  this 
duty  will  require  of  the  carrier  in  a  given 
case  depends  upon  the  facts  of  that  case, 
and  not  upon  the  common  pradlce  of  the 
carrier.  It  would  have  been  better  plead- 
ing perhaps  to  have  chained  that  the  car 
was  negligently  started  with  a  JeA  of  un- 
necessary force.  Then  whether  the  Jerk 
was  neceissary  in  order  to  start  the  car  at 
all  wonld  be  a  matter  of  proof,  but  our  con- 
clusion Is  that  an  auction  which  charges 
that  a  car  was  negligently  storted  with  a 
suddent  Jerk  and  In  such  a  manner  as  to 
violently  throw  plalntilf  against  the  side  or 
end  of  a  seat  and  by  reason  thereof  Injury 
resulted  to  her,  la  enffident  and  the  proof 
of  these  facts  will  make  a  prima  fade  case 
If  the  plaintiff  was  using  due  care  oa  iur 
part  Our  ctmclusion  is  that  the  p^itlon 
was  suffldent  and  that  point  mnirt  be  ruled 
against  the  defendant 

The  next  assignment  of  error  is  that  the 
court  erred  In  admitting  hearsay  testimony, 
and  in  this  our  attaitlon  is  called  to  two 
classes  of  testlmcmy.  One  Is  that  certain 
witnesses  were  permitted  to  testify  that  Dr. 
James,  who  had  visited  the  plaintiff  with- 
out being  sent  for  by  her,  etated  on  the  oc- 
casion of  his  vMt  that  lie  was  the  pbysl- 
dan  of  the  defoidant  WhUe  this  was  Im- 
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proper,  this  was  as  far  aa  that  testimony 
went,  and  whether  Dr.  James  was  or  was 
cot  a  phralclan  In  tbe  employ  of  defendant 
conid  not  affect  any  lasae  In  this  case,  nor 
can  we  see  ttow  the  defendant  could  be  In- 
jured by  this  etatemrat;  bence  this  error 
waa  harmlesa. 

Dr.  Tuf^er  who  was  called  to  visit  plain* 
tiff  after  tills  Injury,  In  testifying  as  to  the 
condition  In  which  he  fonnd  her,  was  per- 
mitted to  r^eat  some  statements  made  by 
her  to  him  In  response  to  questions  asked 
her  by  him  during  the  eramlnatlon.  It  is 
claimed  tbat  this  was  hearsay  and  self-serr- 
ing.  and  should  have  been  ezclnded.  It  was 
beld  in  this  state  In  tbe  case  of  Qartslde  r. 
Insurance  Company,  76  Mo.  446,  4S  Am. 

766,  tbat  such  statemrats  could  not  be 
admitted  in  evidence,  but  this  case  was 
overmled  by  the  case  of  OroU  t.  Tower,  88 
Mo.  249,  K  Am.  Rep.  858,  end  the  latter 
case  was  followed  in  the  case  of  Squires 
T.  City  of  ChUHcothe.  80  Uo.  226,  1  B.  W. 
23,  and  it  has  since  that  time  been  the 
settled  law  of  this  state  that  each  testi- 
mony la  admissible.  Hence  there  was  no 
error  In  admitting  this  testimony.  Tbe 
role  Is  that  a  physician  in  describing  tbe 
result  of  an  eramlnatlon  of  a  patient  may 
fflve  statements  of  the  patient  made  to  him 
In  the  course  of  the  examination  which  re- 
late to  the  condition  of  the  patient  at  the 
time  and  which  give  the  physician  Informa- 
tion proper  for  him  to  have  In  determining 
the  condition  of  the  patient,  but  statements 
made  by  the  patient  which  relate  to  her 
past  condition  or  to  the  circumstances  sur- 
rounding the  Injury  or  the  manner  In  which 
she  received  It  are  not  admissible.  In  this 
•case  nothing  was  admitted  which  Tlolatee 
the  rule. 

Defendant  demurred 'to  tbe  testimony  In 
this  case,  and  now  contends  tbat  the  evi- 
dence does  not  show  any  negligence  on  the 
part  of  defendant,  or  tbat  It  was  in  any  way 
liable.  This  evidence  shows  this  plaintiff 
to  have  been  an  old  lady  in  an  enfeebled 
condition,  which  fact  the  conductor  knew 
or  ought  to  have  known,  for  he  watched 
ber  board  the  car;  that  tbe  car  was  start- 
ed before  she  had  time  to  %e  seated;  that 
the  conductor  knew  tbat  when  the  car  was 
to  be  started  unusual  force  would  have  to 
be  applied  to  It.  Under  these  circumstan- 
ces, tbe  conductor  must  be  held  to  have 
knbwn  tbat  the  starting  of  this  car  before 
platatlff  was  seated  would  likely  Injure  her, 
and  for  blm  under  these  circumstances  to 
give  the  signal  and  have  the  car  started  be- 
fore plaintiff  had  bad  a  reaaonaUe  time  In 
which  to  be  seated  was  negUgmt  and  tbe 
demurrer  to  the  testlmoi^  was  properly 
overmled- 


The  last  assignment  of  error  is  that  the 
counsel  for  plaintiff  nsed  improper  remarks 
in  addressing  the  Jury  In  his  closing  argu- 
ment The  remarks  were  as  follows:  "This 
corporation  looks  ahead  and  employs  the 
best  counsel  In  Southwest  Missouri,  keeps 
him  on  a  standing  salary  and  when,  this 
poor  old  woman,  60  years  old,  who  hasn't 
got  anything  and  her  boy  supports  her  and 
his  family,  and  works  over  the  hot  Iron  in 
the  blacksmith  shops  of  the  Frisco  Road, 
and  they  want  to  come  into  court  here —  " 
Defendant's  counsel  here  objected,  and  ask- 
ed the  court  to  reprimand  counsel  for  plain- 
tiff. The  court,  addressing  counsel  for 
plaintiff,  said:  "Ton  must  be  careful,  Mr. 
Hamlin,  and  keep  within  the  re^i^."  Coun- 
sel for  defendant,  not  being  satlsfled  with 
this  admoDltlon,  insisted  that  the  coart 
should  reprimand  tbe  counsel  In  more  se- 
vere terms,  which  tbe  court  refused  to  do. 
Those  remarks  of  plaintiff's  counsel  were 
Improper.  Counsel  in  making  an  argument 
to  a  jury  ought  to  confine  himself  to  the  is- 
sues in  tbe  case  and  the^  evidence  which 
tends  to  support  them.  In  this  case  he  ought 
not  to  have  called  attention  to  tbe  fact  that 
this  old  lady  had  nothing,  that  she  was  sup- 
ported by  her  son  who  was  compelled  to 
work  over  the  hot  iron  in  the  shops  of  the 
Frisco  ftoad,  and  that  the  defendant  was  a 
corporation  who  was  able  to  employ  the 
best  counsel  In  Southwest  Missouri.  These 
were  all  matters  about  which  the  Jury  had 
no  concern,  and  which  they  had  no  right  to 
consider  in  arriving  at  a  verdict  in  this  case. 
The  trial  courts  ought  to  be  careful  to  see 
that  attorneys  on  either  side  of  a  case  do 
not  violate  the  rule  in  these  matters.  It 
does  not  necessarily  follow,  however,  that 
every  case  In  which  an  attorney  trespasses 
tbe  rule  In  this  respect  shall  be  reversed. 
If  this  were  a  close  case  on  the  evidence 
or  the  damages  assessed  were  unreasonably 
high,  or  there  were  anything  in  the  case  to 
indicate  that  tbe  verdict  was  tbe  result 
of  those  remarks  of  counsel  rather  than  a 
fair  consideration  of  the  testimony,  we 
should  not  hesitate  to  reverse  this  case  up- 
on that  ground,  but,  after  a  careful  consid- 
eration of  the  record  in  this  case,  we  con- 
clude that  tbe  only  proper  verdict  that  could 
have  been  rendered  was  a  verdict  for  the 
plaintiff,  and  that  the  damages  assessed, 
when  considered  in  the  light  of  the  testi- 
mony relating  to  the  extent  of  plalntiffa 
Injury,  are  not  excessive,  and  we  therefore 
have  reached  the  conclusion  In  this  case 
that  the  remarks  of  counsel  for  plaintiff, 
Improper  as  tb^  were,  did  not  affect  the 
result 

The  Judgment  is  for  the  rl^t  party,  and 
will  therefore  be  affirmed. 
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JAOKSON  count;  t.  SCHMID  et  al. 
(Kuuu  01^  OoQrt  of  Appeals.  Miswari. 
Jan,  24,  1910.   Rehearing  Denied 
Feb.  7,  1910.) 

1,  iNTOxiCATiira  Liquors  {|  178*)— PbSai^ 
TiES— Natubb  or  Reuedt. 

Rev.  St  1£99,  |  8017  (Ann.  SL  1906.  p. 
1728),  imposing  a  penalty  for  aelliDg  Uquon 
to  a  drankard  after  notice  by  his  wife  not  to 
do  BO,  la  not  a  penal  statate,  bnt  Is  higbly 
remedial,  and  ihonld  be  liberally  constmed. 

[Bd.  Note.— For  other  cases,  see  Intoxicating 
Liqaois,  Gent  Dig.  i  197 ;  Dec.  Dig.  i  17&*] 

2.  iKToxicATiira  Liquobb  (f  179^— Fsnax>« 
TIES— Grounds  or  Acnov-^Aix  to  Dbuitk- 
ABD— "NoTrcB." 

The  wbrd  "notice,"  aa  used  in  ReT.  St 
1899,  i  8017  (Ann.  8L  1000,  p.  1728).  imposing 
a  penalty  fdr  selling  liquors  to  a  drunkard  after 
notice  from  his  wife  not  to  do  so,  is  synonymous 
with  information,  intelligence,  or  knowledge,  and 
oral  notice  to  the  managing  agent  of  the  dran^ 
shop  keeper  Is  soSdent. 

J [Ed.  Kote.— For  other  cases^  see  Intoxicating 
qnors,  Dec  Dtg.  I  170.* 
For  other  definitions,  see  Words  and  Phrases, 
VOL  5,  pp.  4839-4844 ;  vol.  8,  p.  7733.] 

8.  PBINCIPAL  and  AOBNT  (I  177*)— NOTICB  TO 
AOEKI. 

A  principal  is  a^cted  with  knowledge  <tf  all 
material  facts  of  which  the  a^t  receives  notice 
while  acting  in  the  course  of  his  employment  and 
within  the  scope  of  his  authority. 

[Ed.  Note.— For  other  cases,  see  Principal  and 
Agent,  Cent  Dig.  IS  670-079;  Dec.  Dig.  1 177.*] 

4.  IlfTOXIOATIHO  LlQUOBS  A  179*>— I^AI,- 
TIES— OBOTJND8  OV  AcTI0n-^^AI.B  TO  DbUNK- 

ABD— Notice. 

A  netke.  girra  under  Rev.  St  1890,  I 
8017  (Ann.  St  1900,  p.  1728),  imposing  a  penal- 
ty for  selling  liquor  to  a  drunkard  after  notice 
from  his  wife  not  to  do  so,  need  not  state  that 
the  person  is  a  drunkard,  when  the  reason  for 
the  notice  is  known  to  the  seller. 

[Bd.  Note. — For  other  cases  see  Intoxicating 
Lfquors,  Dec.  Dig.  |  179.*] 

5.  InroxicATina  Liquobs  ft  179*)— Pemal- 
TXB8  —  Gbounds  or  AcTioM  —  "Habitual 
Dbunkabd." 

An  "habitual  drunkard,"  as  osed  in  Rev. 
Bt  1899,  I  3017  (Ann.  St  1906,  p.  1728),  im- 
posing a  penalty  for  selling  to  socfa  a  person 
after  notice  from  his  wife  not  to  do  so,  is  a 
person  given  to  inebriety  or  the  excessive  use 
of  intoxicating  drinks  to  the  extent  that  he  has 
lost  the  power  or  will,  by  frequent  Indnlgoioe, 
to  contrw  his  appetite. 

[Ed.  Note.— For  other  cases,  see  iDtoziesUng 
Liqnora,  Dec.  Dig.  |  179.* 

For  other  definitions,  see  Words  and  Phrases. 
Tol.  4»  pp.  8202-8204.] 

An>eBl  tram  Circuit  Ooort,  Ja^MU  Conn- 
ty;  W.  A.  Powell,  Judge. 

Actlm  by  Jackson  Ooonty,  oa  the  rdatlon 
ot  Stelli.  FBrler>  agataist  John  Schnld  and 
others.  From  a  judgment  for  defenduits, 
plaintiff  appeals.  Reversed  and  remanded, 
with  directions  to  enter  Judgment  for  plain- 
tiff. 

Aleehlre,  Hardin  &  Oundlacli,  for  appel- 
lant F.  V.  Kander  and  Olney  Burrus,  for 
respondents. 

JOHNSON,  J.  This  suit  is  prosecated  by 
a  married  woman  against  a  dramshc^  keep- 


er and  tali  bon^tamen  to  recom  damaflpeB  for 
the  sale  intoxicating  llq[nor  'to  bar  hus- 
band* an  habitual  drankard-  The  petition 
Is  In  four  coonta,  but  two  w«e  dlimiwffl  at 
the  trtal  and  the  vwdlct  was  iaid«ed  <m  the 
remaining  two,  vis.,  the  first  and  the  fonrtli. 
Afterward  the  court  auatalned  a  motioai  tor 
a  new  trial  filed  by  defendant  on  the  sroond 
of  *<errOT  In  tetvlng  inrixuctl<Hi8  fer  ^alntlff 
and  In  refuaiog  InstmctlfHia  tor  defendant." 
Plaintiff  appealed  from  the  order  and.  Judg- 
ment granting  a  new  trial. 

Defendant  was  a  licensed  dzamshop  keep- 
er, in  bcalness  at  Sheffield,  near  Kansas  City, 
bat  lived  on  a  farm  about  two  mllea  from  bis 
dramsbopb  The  evidence  of  plaintiff  tends 
to  irtiow  that  on  account  of  111  faeallli,  d^end- 
ant  spent  moat  <^  his  time  on  the  farm,  and 
intrusted  the  management  of  the  drunahop- 
to  his  8(Hi;  that  the  buaband  ot  idalntut  was 
an  haMtnal  drunkard,  who  spent  mtid  of 
his  time  and  wages  In  defendants  dramaluqi ; 
that  idaintiff  went  to  the  place  while  her 
husband  was  there  drinking,  and  orally  noti- 
fied the  defendant's  son,  who  was  iiiere  la 
charge  of  the  busineaa,  not  to  sell  her  hus- 
band liquors,  and  that  afterwards,  on  the 
ooeasimis  alleged  In '  the  flrat  and  fourth 
counts  of  the  petition,  sales  of  IntxnEteatlng 
Uquora  wae  made  to  the  inebriate  husband, 
despite  the  notlca 

The  evidence  of  defendant  diffos  In  Im- 
portant reqMCts  from  that  of  plalutUE,  but 
the  questions  cl  law  we  are  called  upon  to 
decide  require  na  to  ccmsldor  the  farts  In  the 
light  most  tevorable  to  plaintiff.  The  part 
of  the  Instructions  Ten  at  the  reqneat  of 
plalntifl  which  the  court  at  the  bearlns  of 
the  motion  for  a  new  trial  found  to  be  erro- 
neous is  a«  foUowa:  "If  they  [the  Jury]  be- 
lieve ftom  the  evidence  •  •  •  that  Stti- 
la  Farley  verbally  notified  the  dtfeodant  or 
Jtibn  Bdimid,  his  bod,  If  th^  find  from  the- 
evidence  be  was  his  agwt  in  cha^  of  his 
said  saloon,  *  not  to  sell,  give  away, 

or  otherwise  dIq)oee  (tf  to  ttie  said  William 
8.  Ful^  any  intoxicating  liquma,  and  that 
afterwards  the  said  John  Sdunid,  or  his 
agents  In  diaiw  of  hla  ealom  and  dramahop- 

*  *  *  did  aell,"  etc,  The  question  In  ctm- 
trovmy  Is  whether  or  not  oral  notice  to  the 
manaitfng  agent  hi  charge  of  d^Eendant's 
business  was  notice  to  defendant  within  the 
meaning  at  secUon  S017,  Rer.  St  1800  (Aon. 
St  1006,  p.  172^  The  material  portion  of 
tiiat  statute  is  that:  **Any  dramsb^  keq>er 

*  *  *  sdling,  giving  away  er  otherwise 
disposing  of  or  suffering  the  same  to  be  done 
about  his  premises,  any  intcoicating  Uqoots 
to  any  habitual  drunkard  after  audi  dram- 
sh<q?  keepw  •  •  *  shall  ban  been  noti- 
fledbythewlfe  •  «  •  nottoaell  •  «  v 
to  audi  person  •  •  •  ahall  fwfelt  and 
pay  to  such  wife  *  *  *  fw  every  aocb 
offense  a  sum  not  leas  than  fifty  nor  more 
than  five  hundred  dollars  to  be  recovered  by 
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*  *  *  A.  notice  given  under  tbls  HCtbm 
Bhall  be  deemed,  a  continuing  notice  to  the 
perecm  notified." 

Defendant  InTokea  the  rule  Uiat  "where  the 
etatate  requires  notice  without  iffeacrlblng 
the  method  of  service*  personal  notice  Is  In- 
tended**  (Ityan     KeUr.  9  Ma  App.  S86 ;  Doyle 
T.Railway.US  Uo^loc  Clt286,208.W.970; 
City  T.  GaUle,  40  Ho.  Ap^  loc.  dt  897).  and 
points  to  ths  cue  of  BUke  r.  UcGratb,  100 
K7-  S3T.  as  S.  W.  8T7.  dedded  by  the  Court  of 
A^eala  of  Kentucky,  as  an  authority  direct- 
ly In  p<dnt.    We  find  the  Kentocky  etatnte 
dlffora  from  onni  In  phnweology  and  mean- 
ing.   Tbere  the  wife  la  required  to  give  a 
formal  writtra  notice  to  **the  person  so  aell- 
li^  prior  to  Uie  offense  ocnniAalned  of."  Our 
statute  does  not  aay  that  the  notice  shall  he 
written,  nor  does  It  spedflcally  provide  that 
it  shall  be  ^ven  to  the  person  making  the 
sale.   Though  It  provides  tor  a  penalty,  the 
statute  is  not  of  the  class  called  penal.  Ed- 
wards T.  Brown,  67  Ho.  377.   It  Is  highly 
remedial,  and  we  think  should  be  reoson- 
atiVy,  even  liberally,  constmed,  In  order  that 
due  effect  may  be  given  the  beneficent  In- 
tent It  clearly  expresses.   Pettis  Co.  v.  De 
Bold.  ISB  Mo.  App.  205.  117  S.       8&  The 
words  "notified"  end  *'notlce"  as  employed 
in  this  statute  are  not  to  be  considered  as 
Id  any  degree  technical,  but  as  synonymous 
with  Information,  Intelligence,  knowledge. 
Wile  V.  Town  of  Southbnry,  43  Conn.  53. 
The  word  '^notice"  does  not  necessarily 
Imply  notice  given  In  writing.  The  meaning 
to  be  given  it  by  the  courts  Is  to  be  con- 
trolled largely  by  the  context,  and  by  the 
purpose  of  the  enactment   An  oral  notice 
given  the  agrat  who  sold,  or  allowed  the 
liquor  to  be  sold,  was  notice  to  the  princi- 
pal.  **Tbe  duty  of  an  agent  to  Inform  his 
principal  of  all  material  facts  Is  a  duty 
which  the  law  conclusively  presumes  that 
the  agent  has  performed,  and  a  principal 
18  therefore  affected  with  knowledge  of  all 
material  facts,  of  which  the  agent  receives 
notice  or  acquires  knowle^e  while  acting 
in  the  course  of  his  employment,  and  with- 
in the  scope  of  his  authority,  although  the 
agmt  does  not  Inform  his  principal  thereof." 
31  Cyc.  1687.  Under  this  rule,  the  presump- 
tion should  be  Indulged  that  defendant  re- 
celved  the  notice,  and,  as  a  matter  of  fact, 
the  evidence  of  plaintiff  shows  that  be  did 
receive  It   The  point  that  the  notice  la  in- 
soflQci^t  Is  purely  technical— too  technical 
to  defeat  what  appears  to  be  a  merltortons 
cause  of  action. 

The  first  Instruction  asked  by  the  defend- 
ant required  the  Jury  to  find  that  plaintiff 
Qotlfled  dtfendant  "that  her  huabMd  waa 
m  JubUtMl  dnmkordt  and  not  to  stil  or 
^e  to  Wllllftm  Farley  any  intoxicating  llq- 
Qon,"  etc.  The  court  gave  the  Instruction, 
aftn  striking  out  the  words  we  have  Itall- 


require  the  wife  to  do  more  than  to  notify 
the  dramshop  keeper  jiot  to  sell  her  bus- 
band  Intoxicating  liquors.  A  case  might  be 
imagined  where.  In  justice  to  the  dramshop 
keeper,  the  warning  should  be  accompanied 
by  a  statement  of  the  reason  for  giving  it; 
but  in  the  present  Instance,  defendant's 
agent  could  not  fail  to  know  the  reason. 
Plaintiff's  husband  made  defendant's  sa- 
loon his  loafing  place;  he  was  a  wage-earn- 
er, end  when  he  drew  his  money,  he  spent 
practically  all  of  It  at  defendant's  t>ar,  leav- 
ing bis  wife  and  children  In  want  When- 
plaintiff  went  to  the  dramshop  to  find  her 
husband,  and  told  defendant's  son  not  to 
sell  him  any  more  liquor,  the  son  knew  the 
reason,  and  it  would  be  a  mockery  of  Jus- 
tice should  defendant  be  suffered  to  escape- 
liability  on  the  ground  that  plaintiff  failed 
to  state  that  her  husband  was  an  habitual 
drunkard.  Defendant  asl^ed  the  court  to 
Instruct  the  Jury  "that  the  term  'habitual 
drunkard'  as  used  In  these  instructions  is 
a  person  given  to  Inel}rlety  or  the  excessive 
use  of  Intoxicating  drinks  to  the  ext«it  that 
he  has  lost  the  power  or  will,  by  frequent 
Indulgence,  to  control  his  appetite  for  It 
to  9uch  an  extent  that  he  hecomes  intoxicaU 
ei  09  often  a»  the  ten^tation  it  presented 
hy  his  betno  in  the  vicinity  where  intowica- 
tinff  Itguora  are  sold."  The  court  struck  out 
the  Italicized  part  of  tbe  Instruction,  and 
gave  It  as  so  modified.  The  Instruction  as 
given  sufiScIently  defines  the  term  "habitual 
drunkard."  Ishler  v.  Ishler,  81  Mo.  App.. 
567 ;  Glenn  v.  Glenn,  87  Mo.  App.  377;  Page 
V.  Page,  43  Wash.  293,  86  Pac.  582.  6  L.  R. 
A.  (N.  S.)  914,  117  Am.  fit  Rep.  1054.  We 
quote  with  approval  the  definition  of  the 
term  In  Page  v.  Page,  supra:  "To  be  an 
habitual  drunkard  a  person  don  not  have 
to  be  drunk  all  the  tlme^  nor  necessarily  In- 
capacitated  from  pursuing,  during  tbe  work- 
ing hours  of  the  day*  ordinary  unskilled 
manual  labor.  One  Is  an  habitual  drunk- 
ard. In  tbe  meaidng  of  the  divorce  laws,  who 
baa  a  fixed  habit  of  frequently  getting 
drunk.  It  Is  not  necessary  that  he  be  con- 
stantly or  universally  drunk,  nor  that  he 
have  more  drunken  than  sober  hours;  It  la 
»K)ugh  that  he  have  tiie  habit  so  firmly 
fixed  upon  him  that  he  becomes  drunk  with 
recurring  frequence  i)erlodicaUy,  or  that  he 
Is  unable  to  resist  vbea  the  opportunity 
and  temptation  Is  presented." 

Other  points  are  made,  but  we  shall  dis- 
pose of  them  by  saying  the  case  was  fair- 
ly tried,  without  substantial  error,  and  that 
a  new  trial  should  not  have  been  granted. 
AocmnUng^y  the  Judgment  Is  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
ter Judgment  for  plaintiff  on  the  verdict  bt 
aecordance  with  the  vl^wa  ezpreawd.  AU 
ooseub 


1.  JxjTMnam  (I  218*)  —  Beitoitioh— Notice. 

Hie  rale,  niat  an  agreement  that  a  case 
shall  abide  br  the  deciBiou  of  another  case  does 
not  entitle  toe  party  in  whose  favor  the  deci- 
aioD  is  daltned  to  be  to  a  Jadgment  without 
notice  to  his  opponent  does  not  apply  where 
the  parties  have  submitted  the  ca^se  and  the 
court  has  taken  it  under  advisement:  but,  in 
such  case,  the  court  may  raider  judgment  with- 
out notice  to  ^e  parties. 

[B3d.  Note^^or  other  eaae^  «m  Judgment, 
Dee.  Dig.  I.m*] 

2.  JimaiiBirr  (|  210*)T-RiKDrnoTr. 

Where  the  court  agreed  to  hold  a  submitted 
case  tinder  adviaemeDt  until  tlie  decision  in  an- 
other case,  it  was  not  compelled  to  wait  nntil 
notified  of  the  latter  decision  by  formal  mandate 
before  rendering  judgment 

[Bid.  Note.— Vor  other  oaaes,  oee  Judgment, 
Dee.  Dig.  I  2ia*] 

Appeal  from  Circuit  Goart,  Jackson  Coon- 
ty;  H.  L.  McGune,  Jadge. 

Action  by  F.  P.  McCormick  against  Sarah 
A.  Stephens  and  others.  Judgment  for  de- 
fendants, and  plaintiff  appeals.  Affirmed. 

Harry  B.  Walker  and  Ball  &  Ryland.  for 
appellant  W.  F.  AUen  and  Jas.  B.  Trogdon, 
for  reapondents. 

JOHXSON,  J.  TbSB  action  la  to  enforce 
tbe  lien  of  certain  q^ectal  tax  bUla.  A  trial 
to  the  court  wlUiout  the  aid  of  a  jury  re- 
salted  in  a  Judgment  for  defendants,  and 
the  cause  is  here  on  the  appeal  of  plaintiff. 
The  tax  bills  were  of  the  aame  issne  as 
those  Involved  bi  the  case  of  McOormick  ▼. 
Moore.  134  Mo.  App.  069,  114  S.  W.  40.  and, 
since  tiie  lasnes  made  by  the  pleadings  and 
evidence  are  the  same  la  the  two  cases,  onr 
opinion  in  the  Moore  Case  settles  every 
question  now  before  us  except  one  of  prac- 
tice. 

It  is  contended  by  plalntiCF  that  the  Judg- 
ment was  i>remataretr  rendered  and  should 
be  set  aside  as  irregular.  Facts  pertinent 
to  this  contention  are  as  follows:  The  rec- 
ord shows  the  case  was  tried  and  submitted 
to  the  court  January  17,  1907,  and  was  tak- 
en under  advisement,  and  that  on  Decem- 
ber 7,  1906,  the  following  Judgment  was  en- 
tered of  record:  "Now  on  this  day  come 
parties  by  their  respective  attorneys,  and 
this  cause  heretofore  having  been  tried  and 
previously  by  the  court  taken  under  advise- 
ment, and  tbe  court  now  being  fully  advised 
In  the  premises,  and  by  agreement  of  par- 
ties tbe  Jury  having  been  previously  waiv- 
ed in  this  cause,  and  on  argument  of  coun< 
sel,  tbe  court  fln<!Ui  the  issues  in  favor  of 
the  defffldants.  It  la  therefore  considered, 
ordered,  and  adjudge<i,"  etc.  Afterward,  on 
December  10,  1908,  plaintiff  filed  bis  moti<m 
for  a  new  trial,  which  was  overruled,  and 
on  January  Sth  he  filed  a  motion  (also  over- 


counsel  and  before  the  mandate  was  lamed 
by  tids  court  in  HcCormIck  t.  Moor&  It 
is  CTOtended  by  plaintiff  that,  whea  tbe 
court  took  the  case  under  advisement,  the 
announcement  was  made  that  it  would  not 
be  dedded  until  after  the  final  dedsioo  In 
McCiormlck  t.  Moore,  and,  in  support  of 
this  contention,  counsel  point  to  a  colloquy 
between  the  court  and  counsel  at  the  con- 
clusion of  tiie  trial  and  to  the  minutes  of 
tbe  Judge's  docket  Tbe  colloquy  was  as 
follows:  'The  Court:  Now.  In  this  case  my 
decision  Is  to  be  withheld  untU —  Counsel 
for  Defendants:  The  case  of  McCormlck  v. 
Moore,  No.  25,221,  which  Is  now  on  appeal." 
The  minutes  referred  to  were  as  follows: 
"Jury  waived.  Case  tried.  Decision  to 
await  the  determination  of  McCormlck  v. 
Moore,  No.  25.221  In  Court  of  Appeals.**  The 
Judgment  In  McCormlck  v.  Moore  was  af* 
firmed  June  29,  1908.  The  motltm  for  re- 
hearing filed  by  plaintiff  went  over  the  sum- 
mer vacation  and  was  not  passed  on  until 
December  7,  1908,  at  which  time  It  was 
overruled.  On  the  same  day,  counsel  for  de- 
fendants appeared  before  the  circuit  court 
and  that  court  without  notice  to  plaintiff, 
entered  tbe  present  Judgment  The  next 
day  a  motion  to  certify  to  the  Supreme  Court 
was  filed  in  the  Court  of  Appeals  in  Mc- 
Cormlck V.  Moore,  and  that  motion  was 
still  pending  when  the  appeal  was  taken  In 
this  case.  Afterward  the  motion  to  certify 
was  overruled  and  a  mandate  was  issued. 

Plaintiff  invokea  the  rule  applied  by  the 
St  Louis  Court  of  Appeals  In  Schaeffer  v. 
Slegel,  7  Mo.  App.  6^  that  "an  agreement 
that  a  case  shall  abide  by  the  decision  of 
another  case  does  not  entitie  the  party  In 
whose  favOT  the  dedalon  la  claimed  to  be  to 
a  Judgment  Without  notice  to  his  opponent* 
Arguendo,  we  concede  tbe  soundness  of  this 
rule,  but  say  it  has  no  application  to  cases 
such  as  tbe  present  whrae  ttie  parties  have 
tried  and  submitted  the  cause  and  tlie  court 
has  takoi  it  under  advlsemait  In  such 
cases,  the  court  may  render  Judgment  with- 
out notice  to  the  parties,  since  constructive- 
ly they  are  inesent  in  court  *'A  party  pn^ 
erly  brought  into  court  is  chargnUe  with 
notice  of  all  subsequent  steps  taken  In  the 
cause  down  to  and  Indodlng  the  Jodgmesit 
although  he  does  not  in  fact  appear  and 
has  no  actual  notice  thaeof."  29  Cye.  111& 
Tbe  announcement  that  Jodgmoit  would  be 
withheld  until  the  decision  of  the  Moor 
Case  did  not  impose  any  additiaul  duty  oa 
the  court  nor  give  plaintiff  a  right  to  be  noti- 
fied. 

We  do  not  agree  with  plaintiff  that  the 
court  rendered  Judgmmt  In  adrance  ct  tiia 
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time  stated  in  tbe  annomioement  It  i»  numl- 
fest  both  parties  understood  tbe  court  to 
announce  tbat  It  would  bold  tbe  snbmltted 
case  under  advisement  until  It  knew  tbe 
views  ratertalaed  by  tbe  higher  tribunal 
respecting  tbe  companion  case.  The  court 
waited  until  tbe  motion  for  a  rehearing  was 
overruled,  and  that  was  as  long  as  he  stat- 
ed be  would  wait  It  was  not  contemplated 
be  should  wait  until  notified  of  tbe  decision 
In  tbe  Moore  Case  by  formal  mandate.  We 
tblnk  effect  should  be  given  the  manifest  In- 
tention of  tbe  parties,  and  tbat  no  violence 
-was  done  snob  Intention  by  tbe  action  of 
tbe  court  In  giving  judgment.  Plaintiff  has 
had  his  day  In  court  There  is  no  constltn* 
tlonal  question  In  this  case.  Paving  Oo.  v. 
O'Brien,  128  Mo.  App.  285, 107  S.  W.  26. 
The  Judgment  is  affirmed.  All  concur. 


McOORUIOK  V.  AUiENDOBPR  et  aL 
(Kansas  City  Court  of  Appeabi.  Missouri. 
Jan.  24,  1910.) 

Appeal  from  Circuit  Court,  Jac^Bon  Comity; 
B.  Ii.  McCnne,  Judge. 

Action  by  F.  P.  McCormick  against  Battle 
Ijl  AllendoTpb  and  others. '  From  the  Judgment, 
plaintiff  appeals.  Affirmed. 

Harry  B.  Walker  and  Ball  k  ^land,  for  ap- 
pellant. Aleshire,  Bardln  &  Gnndladi,  for  ze- 
Bpondenta 

JOHNSON,  J.  For  the  reasons  stated  In 
HcCoimick  V.  Stephens  (dedded  at  this  term) 
124  S.  W.  1076,  the  Judgment  In  this  case  Is  af- 
firmed.   All  concur. 


CROUCH  V.  KANSAS  CITT  SOUTHERN 
RY.  00. 

(Kansas  Olty  Court  ot  Appeals.  MlssonrL 
Jan.  24,  lOia) 

Pauaoes  (%  112*)— Mbasuu  or  Dakaoes— 

IiCJtTBT  TO  Land. 

In  an  action  for  destruction  ot  plaintiff's 
meadow  from  fire  set  by  defendant's  negligence, 
where  the  roots  of  the  graBS  were  killed  so  that 
it  woald  have  to  be  re-i ceded,  the  measure  of 
damage  was  the  rental  valne  of  the  land  and 
the  coat  of  re-seedlng. 

[Ed.  Mote. — For  other  cases,  see  Damages, 
Cent  Dig.  H  2S1-283;  Dec.  Dig.  |  112.*] 

Appeal  from  Circuit  Court,  Vernon  Coun- 
ty; B.  G.  Thurman,  Jndge. 

Action  by  Lucy  B.  Crouch  against  tbe  Kan- 
sas City  Southern  Railway  Company.  From 
ft  Ju(^;mait  for  plaintiff,  d^endant  appeals. 
Affirmed.  Case  transfmred  to  the  Suinreme 
Court 

Gyms  Crane  and  H.  OL  Clarke,  tor  appd- 
lant  Boott  it  Bowker,  tor  respondent 

BB0ADDU8.  P.  J.  l%ls  Is  an  actl<ni  for 
damages  for  the  destructkn  of  j^lntlff's 
meadow,  allied  to  have  been  destnqr«d  by 
Are  set  IQ'  the  n^lgttice  of  d^endant  Tbe 
petition  Is  In  three  counts  covering  three 
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distinct  fires.  Tbe  Jury  returned  a  verdict  In 
favor  of  plaintiff  and  defmdaut  anwaled. 
The  petition  alleged,  and  the  evidence  show- 
ed, that  the  fire  completely  destroyed  the 
roots  1^  the  grass,  and  it  Is  so  nmceded 
d^endant  The  court  Instructed  tbe  Jury  tbat 
the  measure  of  jdalntUTs  damages  was  tbe 
rental  value  <3t  the  land  and  the  cost  of  re- 
seedlng.  Tbe  question  raised  on  tbe  appeal 
Is  one  of  law. 

This  court  has  decided  tbat  the  measure  of 
damages  in  such  cases  is  tbe  rental  value  ot 
tbe  land  and  tbe  cost  of  re-seeding.  Adam  v. 
Railroad,  122  S.  W.  1136;  Knight  Bros.  v. 
Railroad.  122  Mo.  Ak>.  88.  98  S.  W.  81 ;  Doty 
V.  RaUroad.  136  Mo.  App.  254, 116  S.  W.  1126; 
Mattis  V.  Railroad,  138  Mo.  App.  61,  110  8. 
W.  90a  Tbe  St  Louis  Court  of  Avifieaim 
holds  otherwise:  That  the  damage  In  such 
cases  Is  to  tbe  land  Itself,  and  that  tbe  meas- 
ure for  such  damage  Is  tbe  difference  be- 
tween the  value  of  the  land  with  tbe  crop 
standing  and  growing  thereon  and  Its  valne 
after  tbe  destruction  of  the  crop.  Wiggins 
V.  Railroad,  119  Mo.  App.  492,  OS  S.  W.  311 ; 
Wiggins  T.  Railroad,  129  Mo.  App.  860,  108 
8.  W.  674;  Carter  v.  Railroad,  128  Uo.  App. 
57,  106  S.  W.  611. 

In  Railroad  v.  Jones,  S9  Ark.  106.  26  8.  W. 
695,  It  la  held  that:  "Tbe  measure  of  dam- 
ages is  tbe  cost  of  re-seeding  and  tbe  rental 
value  until  It  is  restored."  And  It  Is  so  held 
In  Railroad  v.  Hlxon.  110  Ind.  22S,  11  N.  B. 
28S,  and  in  Vermllya  v.  Railroad,  66  Iowa,  606, 
24  N.  W.  234,  66  Am.  Rep.  279.  Where  the 
damage  was  to  forest  trees  which  were  part 
of  the  realty  the  Stvreme  Court  holds  that 
the  measure  was  the  difference  between  the 
value  of  the  trees  before  the  fire  and  after 
the  flre.  Atkinson  v.  Railroad,  63  Mo.  867. 
In  Matthews  v.  Railroad,  142  Mo.  645,  44  8. 
W.  802,  tbe  property  destroyed  was  a  bam. 
It  was  held  tbat  tbe  measure  of  damages  was 
tbe  value  of  tbe  bam  at  tbe  time  It  was 
burned.  It  will  be  seen  tbat  In  these  two 
cases  although  tbe  prop»-ty  destroyed  was  a 
part  of  the  realty  Itself,  tbe  court  determines 
tbe  damage  to  be  tbe  value  of  the  thing  de- 
stroyed, without  reference  to  Its  effect  upon 
tbe  Inheritance. 

If  the  mle  in  such  cases  is  to  govern— tbat 
the  measure  of  damages  Is  tbe  difference  be- 
tween tbe  valne  of  the  land  before  and  after 
tbe  destmctlon — a  t^iant  under  a  lease  for 
two  years  whose  meadow  suffers  total  de- 
struction tbe  first  year  of  such  lease  would 
have  no  remedy  whatever,  damnum  absque 
Injuria.  If  the  owner  of  a  tract  of  land  com- 
prising 1,000  acres  should  suffer  a  small  loss 
to  one  of  his  meadows,  It  Is  not  probable  be 
would  have  any  redress  for  bis  loss  what- 
ever ;  because  of  tbe  insignificance  of  bis  loss 
of  ^e  maiket  value  of  so  great  a  body  of 
land  would  not  be  affected  hereby,  and  yet 
be  would  be  put  to  tbe  trouble  and  expense 
of  re-seedlDg  In  order  to  restore  bis  mesdow. 
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The  question  Is  Important  for  the  reason 
Chat  It  li  one  that  will  In  all  probabUity  con- 
tlnae  to  arise,  and  should  In  our  opinion  be 
settled  by  ttie  Supreme  Oourt  In  the  mean- 
time we  adhere  to  our  former  decisions,  and 
affirm  the  action  of  the  lower  court  All  con- 
cur. Ordered  transferred  to  Saprme  Coart 


WEBS^raiR  T.  BEBRT. 

<SprlnrfleId  Court  of  Appeals.   Mlssonri.  Jan. 
la  19ia  On  Petition  for  Rehear^ 
inft  Feb.  7,  l»ia) 

1.  Appeal  akd  Ebbob  671*>— Abstbaot  or 

RECOBD— SUFFICIEITCT. 

The  abstract  of  the  record  not  showing  that 
tbe  bill  of  exceptions  was  Sled  by  a  proi>er  or- 
der of  court  duly  entered  of  record,  or  was 
authenticated  by  being  sinied  by  the  judge,  is 
insufficient  to  allow  considenition  of  such  bill, 
as  such  defects  cannot  be  snpi^emented  by  any- 
thing in  the  bilL 

[Ed.  Notei^^or  other  cases,  see  Appeal  and 
Error,  Cent  Dig.  H  28S7-2S72;  Dec.  Dig.  | 
67L»J 

2.  Appeal  and  Bbbob  d  680*)— Abstbact  or 

Recobd. 

He  requirement  of  the  statute,  as  well  as 
of  the  rules  of  court,  that  apoellant  shall  file 
an  abetract  ot  the  entire  reeoroi  cannot  be  dis- 
regarded. 

[Eld.  HotA. — For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  1  2574;  Dec.  Dig.  S  Ssa*] 

Appeal  from  Circuit  Court,  Barton  Coun- 
ty; B.  G.  Thnrman,  Judge. 

Action  by  Jesse  Webster  against  James 
Berry.  Judgment  for  plaintiff.  Defendant 
appeals.  Affirmed. 

J.  S.  Davis,  for  appellant  Oscar  B.  Ellam, 
for  respondent 

NIXON,  P.  J.  This  case  In  Its  peregrina- 
tions reminds  us  of  the  much  traveled  Ho- 
meric hero  who  was  buffeted  and  baffled  on 
many  climes  and  shores.  The  appellant  was 
sued  in  his  own  neighborhood  before  a  jus- 
tice of  the  peace,  the  resnlt  being  a  mistrial. 
He  filed  an  affidavit  against  the  Inhabitants 
of  the  township.  Tbereniran,  the  case  took 
another  turn  into  another  township,  where, 
more  fortunately  for  the  plaintiff  In  the  re- 
sult, the  Jury  returned  a  verdict  against  the 
defendant  From  this,  the  defendant  appealed. 
He  then  filed  an  affidavit  against  the  Judge 
of  the  circuit  court,  and  the  case  was  trans- 
ferred from  Barry  county  to  Barton  county, 
where  a  Jury  again  rendered  a  verdict  against 
the  defendant.  From  that  Judgment,  he  took 
an  appeal  to  the  Kansas  City  Court  of  Ap- 
peals, and  the  case  has  been  transferred  to 
this  court.  Owing  to  the  defects  hereinafter 
referred  to  in  the  abstract,  and  his  failure  to 
comply  with  the  rules,  the  appeal  must  be 
somewhat  summarily  disposed  of. 

The  respondent  In  his  brief  and  argument 
calls  our  attention  to  the  fact  that  the  ab- 
stract of  the  record  in  this  case  wholly  falls 
to  comply  with  the  requirements  of  the  rnles 


of  this  court  The  only  showing  in  the  ab- 
stract of  the  record  in  this  case  as  to  the  fil- 
ing of  the  bill  of  exceptions  Is  as  follows: 
"Jesse  Webster,  Plaintiff,  v.  James  Berry, 
Defendant  Record  entry  shows  that  the  bUI 
of  exceptions  In  this  case  was  filed  with  the 
derk  of  the  Barton  county  circuit  court  on 
the  18th  day  of  October.  IdOQ."  It  is  appar- 
ent that  this  entry  does  not  show  that  the 
bill  of  exceptions  was  signed  by  the  Judge,  or 
that  it  was  filed  by  the  proper  order  of  conrt 
duly  entered  of  record,  and  that  it  does  not 
show  whethtf  it  was  filed  In  term  time  or  in 
vacation.  This  is  not  sufficient  as  has  been 
ruled  In  many  oases  both  in  the  Supreme 
Court  and  the  Appellate  Courts  of  this  state. 
It  is  essential  that  the  abstract  of  the  record 
itself  should  show  that  it  was  filed  by  a  proper 
order  of  court  duly  entered  of  record.  Clay 
V.  Union  Wholesale  Pub.  Co.,  200  Mo.,  loc 
cit  673,  08  S.  W.,  loc  dt  577.  It  was  further 
essential  that  it  should  show  that  the  bill  of 
exceptions  was  authenticated  by  being  signed 
by  the  Judge.  Harris  v.  Wilson,  190  Ho.  412, 
97  S.  W.  601;  Everett  v.  BuOer,  1»2  Mo.  564, 
91  8.  W.  890;  Norlnger  v.  Qulncy,  O.  &  E.  C 
R.  Co.,  131  Mo.  App.  337,  111  S.  W.  515. 
None  of  the  defects  of  the  abstract  could  be 
supplemented  by  anything  that  the  bUt  of  ex- 
ceptions itself  might  contain.  Thne  Is  no 
showing  that  the  bill  of  exceptions  was  filed 
In  obedience  to  any  order  of  court  duly  enter- 
ed upon  the  record,  or  that  It  was  signed  by 
the  Judge,  and  consequently  It  does  not  com- 
ply with  the  rules  in  regard  to  abstracts. 

Nothing  is  left  upon  the  record  propor,  ex- 
cept the  [Ktltlon  In  this  case.  As  this  was 
an  appeal  from  a  trial  first  had  in  a  Justice 
of  the  peace  court  in  which  great  Indulgence 
is  shown  towards  formality  In  pleading,  an 
examtnatloB  of  the  petition  as  a  whole  re- 
veals that  while  it  Is  Irregular  and  Inartistic, 
and  not  In  compliance  with  the  strict  rules 
of  pleading  In  courts  of  record,  it  does  suffi- 
ciently state  a  cause  of  action  under  the  lib- 
eral practice  in  Justice  of  the  peace  courts. 

The  Judgment  Is  according  affirmed,  and 
the  appeal  dismissed.  All  concur. 

On  Petition  for  Rehearing. 

We  have  again,  with  patience,  gone  oyer 
the  abstract  of  the  record  in  this  case  in  or^ 
der  to  guard  against  any  mistake  that  might 
have  been  committed,  and  to  assure  ourselves 
that  no  Injustice  has  been  done  the  appellant 
in  the  opinion  heretofore  delivered.  We  are 
fully  confirmed  In  the  correctness  of  our  pre- 
vious ruling,  and  also  find  other  fatal  defects 
In  the  appellant's  abstract  of  the  record.  It 
Is  with  reluctance  that  we  summarily  dispose 
of  cases;  but  when  the  motion  Is  made  by  the 
opposite  party,  and  not  only  our  rules  but  the 
statute  as  well  requires  that  the  appellant 
shall  file  "printed  abstracts  of  the  entire  rec- 
ord," we  have  no  discretion,  but  are  required 
to  dismiss  the  appeal.   Hie  law  as  to  ab- 


«For  oUmt  omm  «m  mbm  topio  sod  soetlon  NUHBSR  ia  Dw.  ft  Am.  Digs.  U07  to  dat«,  A  Aaportv  Xaduss 

Digitized  by  Google 


TUCK  T.  BFBIHGFIELD  TRACTION  00. 


1079 


■•stracts  la  &■  binding  aa  the  law  of  contracts, 
and  must  be  Impartially  enforced  tm  a  rule 
-of  action  gorernlng  ajKwUato  courts.  Mot- 
triVaatKoSSjog  that  it  may  peon  liardi  to  the 
mamben  of  the  bar  who  represmt  the 
losing  imrt7»  It  Is  yet  indlspsnsahle  to  the 
prmnpt  tranaactlfA  of  buslnesa  In  ant^te 
•coorts.  OThe  ffi^erleiice  the  Siii»rnne  Court 
-and  of  all  appellate  courts  Is  gra^ilcally  ex- 
pressed by  Justice  Lamm  in  Pennowfsky  t. 
Coenrer,  205  Ma,  loa  dt  137,  lOa  B.  W.  S42: 
"A  bill  of  exceptions  is  what  its  very  name 
Imports— «  receptacle  for  exceptions — and 
is  not  a  flt  legal  veeael  to  boi&  mattor  be- 
longing to  the  record  proper;  hence  a  recital 
In  sndi  bill  cannot  be  held  evidence  of  sncb 
matter,  secundom  artem.  •  •  •  with  pa- 
timce,  line  tvon  line,  and  jwecQpt  upon  pre- 
cept, we  have  steadily  pointed  out  what  the 
^record  proper*  is,  and  the  mandatory  require- 
ments of  statutes  and  of  aMwUate  rules  call- 
ing for  an  abstract  of  the  reonrd  iffopor,  as 
-such.  Otw  and  over  again  It  has  been  voSnt- 
■ed  out  that  no  part  or  parcel  ot  the  record 
proper  has  lot  or  place  in  the  bill  ot  excep- 
tions; and  if  put  into  such  bill,  and  left  out 
«f  the  abstract  of  the  record  prc^»er,  it  fs 
fatal  Infirmity.  In  taying  so,  our  yea  has 
been  yea — our  nay,  nay,  to  the  crossing  of  a 
*t*  and  the  dotting  of  an  *V  Peradventure,  by 
continued  Iteration  and  reiteration,  this  bread 
-cast  upon  the  waters  will  return  to  as  in 
many  days  In  the  form  of  orderly  obedience 
to  positive  law,  so  that  the  unhappy  result 
to  our  brethren  of  the  bar  of  a  case  riding  off 
OQ  anything  short  of  its  merits  will  come  to 
«D  end,  or  grow  small  by  degrees.  So  mote 
It  beu" 

The  motlfm  for  rehearing  Is  denied.  All 
concur. 


TtJCK  T.  SPHINGnEB^D  TRACTION  CO. 

{Springfield  Goart  of  Appeals.    Missouri.  Jan. 
10,  1910.    Rehearing  Denied  Feb.  7,  1010.) 

1.  Plkadiro  a  406*>— PXTmoii— SumciBN- 
or  Ama  Ahsweb. 

Where,  in  an  aeUon  for  injailes  In  a  col- 
lision between  defendant's  street  car  and  the 
-vehicle  in  which  plaintiff  was  riding,  the  peti- 
tion, not  only  charged  negligence  generally,  but 
aet  ont  in  what  the  negli^nce '  cMi^ted  In  a 
manner  sufficient  to  apprise  defendant  of  the 
particular  and  special  negligence  on  which  lia- 
bility was  Boaght  to  be  estaElished.  it  was  snffi- 
-cient  after  answer,  though  it  mi^t  have  been 
sobjeet  to  a  motion  to  mafce  more  specific. 

IBH.  Note.— For  other  cases,  see  pleading. 
Cent.  Dig.  i  1S60;  Dec  Dig  %  406.*] 

2.  Tbiai.  (I  29*)  —  MisconouoT  or  Judob— 
Matbriautt. 

A  casual  remark  by  the  trial  Judge  during 
the  introduction  of  evidence  In  an  injury  case 
as  to  whether  plaintiff's  counsel  was  receiving  a 
contingent  fee  for  prosecuting  the  same,  that 
it  "was  probably  the  usual  fee,"  was  immate- 
rial. 

[Ed.  Note.— For  other  cases,  see  Trial,  Gent 
Dig.  II  80,  81 ;  Dec.  Dig.  i  ^.'l 


8.  APPSU  AXTD  EBBOB  Q  1002*^— l^DICI^ 
RSVIEW. 

A  verdict  baaed  on  conflicting  evidence  suffi- 
cient to  sustain  the  same  will  not  be  reversed 
on  aroeal. 

[Eld.  Note.— For  other  cases,  see  Appeal  and 
Error,  Gent  Dig.  If  38i^^3837j  Dec  Dig.  I 
1002.*] 

4.  NeOUOENCB  (i  136*)— QUESWOB  FOB  JUBT. 
The  existence  of  negligence  is  a  fact  to  be 

{iroved,  and  whether  Qegligpence  or  care  exists 
o  a  given  case  fs  peculiarly  and  exclusively  for 
the  Jury's  determination. 

[Ed.  Note.— For  other  cases,  see  Negligence, 
Cent.  Dig.  IS  277-353;  Det  Dig.  |  136*] 

6:  TEIAX  (I  126*)  —  IIISCONDUOT  OF  ATTOB- 

mrr. 

^aintlff's  attorney  in  argument  accused  de- 
fendant's attorn^  of  not  trying  the  case  fairly, 
saying  that  he  had  objected  and  -pbjected  all 
through  the  case,  and  asked  the  court  to  repri- 
mand plaintUTs  attorney.  On  objection  being 
made  and  ovemled,  plaintUrs  attorney  con- 
tinned  by  stating  that  defendant's  attorney  bad 
tried  bluffing  from  the  start,  and  bed  been  un- 
fair. Again  on  objection,  plaintiff's  attorney 
was  permitted  to  proceed  with  reprimaod.  Held, 
that  such  argument  was  highly  reprehensible  and 
deserved  an  Immediate  reprimand. 

[Ed.  Note.— For  other  cases,  see  TriaL  Cent. 
Dig.  I  808;  Dec  Dig.  |  m.*] 

8.  Appeal  akd  Ebbob  {|  1060*)— Review— 
Pbxjudiob— Misconduct  or  Attobhbt. 
Axgament  of  an  attorney  to  the  jury,  though 
reprehensible  and  improper,  and  iwnnitted  wlw* 
out  the  sustaining  of  an  objection  or  reprimand 
by  the  judge,  was  not  ground  for  reversal,  where 
it  appeared  on  the  whole  case  that  the  judgment 
was  lax  the  zl^^t  party. 

[E}d.  NotSr— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  |  4135;  Dec.  Dig.  |  lOGO.*] 

Appeal  from  Circuit  Court,  Greene  Coun- 
ty; A.  H.  Wear,  Special  Jiidge^  . 

Action  by  Price  Tnck  by  his  nat  friend, 
J.  N.  Tuck,  against  the  Springfield  Traction 
Company.  Judgment  for  plalntUf,  and  de* 
fendant  appeals.  Affirmed. 

This  was  an  action  for  damages  com- 
mwced  In  the  circuit  court  of  Greene  coun- 
ty. The  part  of  the  petitlcm  diarglng  negli- 
gence is  aa  follows:  "That  on  the  13th  day 
of  February,  1908.  the  said  Price  Tuck,  ac- 
companied his  bn^er,  Claude  Tuck,  were 
driving  a  team  of  bMses  and  buggy,  north 
on  said  BoonTlUe  street,  and,  at  tAe  inter- 
section of  Calhoun  street,  wliUe  they  were 
driving  along  and  using -due  care  and  cau- 
tion on  their  part,  the  servants  agents  and 
employes  of  defmdant  n^;llgently,  careless- 
ly, and  recklessly  ran,  managed,  and  con- 
tnOIed  a  car  of  the  d^endant,  which  was 
gtOag  north  on  said  BoouTllle  street^  Mng 
car  Na  73.  That  it  ran  into  and  stmdc  the 
said  Ftlce  Tack  wlQiout  signal  or  warning, 
and  he  was  tturown  to  the  ground  and  drag- 
ged for  some  40  or  SO  feet  along  said  street, 
by  said  car,  and  was  injured  as  follows: 
niat  two  of -tiie  bones  of  his  foot  were  Ivok- 
en;  the  leaders  of  his  left  foot  were  torn 
loose  from  his  heel;  that  hla  face  was  lacer- 
ated, Ixulsed,  and  torn;  his  body  was  bruis- 
ed, and  he  was  injured  la  bis  back,  limbs. 
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and  hetd  and  Injured  Internally;  Hut  be 
anffered  great  and  excratlating  pain  of  mind 
and  body,  and  that  tbe  Injnrlea  are  per 
manent  and  that  he  waa  and  la  damaged  In 
the  mm  of  «4^.'' 

The  answer  of  the  defwdant  is  a  general 
denial.  The  accident  complained  of  In  plala- 
tUTs  petition*  occurred  on  a  (Maalr  afto- 
noon  in  Fetnnary,  1906;  on  Boonvllle  street 
in  Springfield,  Uo^  and  was  caused  hr  the 
collision  <tf  a  car  belonging  to  the  Sptlng- 
fleld  Tractlim  Company,  the  defendant  In  tbe 
court  below.  Price  Tuck,  with  his  brother 
Claude,  bad  started  borne  In  a  two-horae  top 
bnggj  and  were  drlTlng  north  <m  BoniTille 
street,  close  to  and  parallel  with  defoidant'a 
street  car  track.  The  bnggy  top  was  np  and 
and  tbe  curtains  down.  There  was  a  small 
lookont  glasa  In  tiie  rear  curtain  which  was 
donded  ttie  mist  acandlng  to  tbe  testi- 
mony. Tbe  ertdoice  Is  that  th^  looked  out 
from  time  to  time  to  see  wbethor  there  waa 
any  car  behind  than.  Tbe  result  of  the 
c(All8lon— which  took  place  between  Center 
and  Calhoun  streets  by  a  car  going  In  the 
same  direction  aa  Uiat  taken  by  the  plalntUf 
—was  that  the  four  wheels  of  the  buggy 
were  broken  to  pieces— erery  sptAe  ImAen 
out— the  buggy  was  turned  over  on  the 
horses,  and  the  team  and  buggy  were  drag- 
ged about  50  feet  Tbe  evidence  for  the 
plabitur  tended  to  show  that  the  grag  was 
not  sounded,  or,  if  it  waa,  that  It  waa  so 
out  of  repair  and  in  such  a  condition  that  It 
could  cmlj  be  heard  a  Abort  distance  trotn 
the  car;  that  Jnst. before  titie  car  started  on 
this  trip  i^artles  were  seen  wortlng  at  the 
gong  underneath  the  car.  The  evidence  of 
some  of  the  witnesses  for  ttie  plaintiff  tend- 
ed  to  show  that  the  car  never  slacked  np  at 
all  until  It  struck  tiie  buggy.  Tbe  evidence 
for  tbe  defOndant  tended  to  sbow  that  the 
motorman  only  saw  tbe  team  a  short  while 
before  the  car  stnudc  fb»  buggy^— at  a  dis- 
tance of  about  40  or  SO  feet;  tiiat  tbe  front 
part  of  the  car  did  not  cnne  In  contect  with 
the  buggy. 

The  motorman  testified  that  before  he 
came  np  with  the  buggy  be  was  rlnglug  tbe 
gong  and  tiirew  the  power  off  and  that  tbe 
car  waa  '^rifting";  "and  when  I  got  even 
with  tbe  team,  I  released  the  brake  and  put 
on  tbe  power."  He  stated  that  the  team 
was  in  safety  when  tbe  frcmt  of  the  car 
passed;  that  there  was  no  fender  on  the 
car.  "I  d«it  know  wheUier  Oiey  backed  in- 
to me  or  not  The  front  end  waa  In  tbe 
clear  and  they  were  driving  along  after  the 
car  struck.  1  guess  they  began  to  run  when 
the  step  of  the  car  struck  tbe  buggy.  At 
that  time  I  waa  running  8  or  9  miles  an 
hour.  At  that  apeed  I  could  ttap  In  about 
30  feet  As  I  crossed  Calhoun  street  the 
team  was  driving  along  the  east  side  of  tbe 
track  and  about  40  or  SO  feet  north  of  me. 
They  were  not  quite  to  tbe  blacksmith  shop. 
The  accident  happened  along  about  the  shop. 
I  don*t  remember  a  team  hitched  to  a  tde- 


phone  pole  narOi  of  this  ahopj  T  don't  re- 
memba  If  I  saw  it  I  saw  tliem  drive  la 
towards  the  track,  but  I  don't  know  whether 
they  drove  annmd  this  team  or  not  At  the 
time  they  drove  towards  tbe  track,  I  must 
have  been  BO  feet  behind  them  and  waa  run- 
ning StaO  miles  an  hour,  and  had  the  alack 
up  and  the  car  under  controL  The  teates 
were  In  good  shape.  They  drove  around 
whatever  that  was  and  then  started  on  up 
the  street  and  I  ran  up  to  the  side  of  them 
and  the  ffttnt  end  of  th*  car  beared  the 
buggy.  I  took  It  for  granted  tttat  It  was  all 
right  and  tnmed  on  my  poww  to  go  on." 

AnothOF  witaeas  for  the  defendant  tesO- 
fled  that  he  was  on  the  car,  and  that  Just  as 
the  motorman  got  opposite  the  driver  of  the 
buggy,  he  topped  the  gong  tmce  and  looked 
at  theni,  and  that  at  tide  time,  tbe  car  was 
clear  In  tmxL  "As  he  t^iped  the  gong,  be 
threw  on  his  power  and  turned  his  brake 
loosob"  That  tbe  left  iiorse*s  noae  was  at 
most  up  to  the  window  at  this  time.  "It 
seems  to  me  that  the  boys— vrtiMi  the  motor- 
num  talked  the  gong  was  the  first  Indica- 
tion they  had  that  tbe  car  was  there.  The 
horses  kind  of  jumped  a  Uttle  and  moved  as 
though  tbe  lines  had  been  loose,  and  the 
driver  grabbec  tbem  to  hold  the  team  and 
Jerked  tbe  horses  and  pulled  them  right  np 
to  the  car." 

Other  witnesses  fOr  the  defendant  testl- 
fled  tbat  th^  bearf  fbe  gong  ringing  for 
a  conHtderable  distance  before  tbe  car  atmcfc 
the  buggy;  also  that  befwe  tbe  car  reached 
the  buggy,  the  horses  were  "cnttinc-  vp^" 
and  that  Just  befcwe  tlw  ear  struck,  the 
horses  were  reined  to  towarda  tiM  car. 
Thm  was  a  jndgmoit  fOr  tbr  plaintiff  for 
$000,  from  which  the  defendant  prosecutes 
thla  appeal. 

Delaney  &  Delaney,  for  appellant  D.  W. 
Davies,  O.  T.  Hamlin,  and  J.  T.  Devwas,  toe 
re^randent 

NIXON,  P.  J.  (after  stating  the  facte  as 
above).  1.  One  of  Uie  gronnds  aastgned  as 
error  In  this  case  Is  that  the  petltlcn*  la  not 
sufficient  ^  ^  auctions  are  too 
general  to  authorise  a  recovery.  It  is  to  be 
noted  that  no  objection  was  made  to  the 
petition  until  after  answer  bad  been  filed, 
and  that  the  objection  then  only  wrat  to  ttie 
Introduction  of  evidence.  While  some  ob- 
jection may  be  JusUy  made  to  Uie  form  of 
the  petition  as  not  being  vary  artistic,  it 
Is  sufficient  to  apprise  tbe  defendant  of  the 
acte  complained  of,  and  upon  whldi  Ite  cul- 
pability rested.  It  la  true  that  tbe  petition 
Is  not  very  q^eciflx^  but  generality  In  the 
dtarge  of  negllgrace  la  not  a  fatel  objectlmi 
after  the  filing  of  an  answer.  Foster  t.  His* 
sourl  Pacific  By.  C&.  115  Ho,  loc  dt  177, 
21  S.  W.,  loc.  dt  019;  Conrad  t.  De  Uont- 
conrt  138  Mo.  811,  89  S.  W.  806;  Durham  v. 
City  of  BoUvar.  106  Ho.  App.  001,  81  S.  W. 
46Si  Mack  T.  St  Louts,  K.  U  ft  N.  B.  Go* 

Digitized  by 


TCOK  T.  BPRINGFIBLO  TRACTION' CO^ 


1081 


77  UOb  282;  Shaw  t.  Mlwovr!  Fftdfle  B7. 
Co.  1<M  Mo.  618,  16  8.  W.  882  It  ll  tlao 
notaa  that  ttils  petition  li  not  mlon»  confine 
4d  to  a  fwieral  chazge  of  Diligence,  but  It 
•eta  ODt  In  what  the  netflgaice  coialsti  In 
a  mamier  snffldent  to  appti^  the  defendant 
of  tbe  partlcolar  and  apedal  nei^lgenee  19* 
on  which  defendanra  llabUlty  waa  aon^t  to 
be  eatabllahed.  It  epeciflcallr  charges  that 
the  eemnts  of  the  defendant  negligently 
ran  a  ear  of  tiu  d^endant  and  rtrnck  the 
plaintiff  without  amj  algnal  or  warning. 
Thla  would  be  a  soffldent  etatement  In  the 
abeenee  ot  any  attack  1v  a  motion  to  make 
tbe  petition  more  tmedflc  If  the  defud- 
ant  waa  In  any  doubt  aa  to  the  particular 
natnre  of  the  diarge  mad^  the  law  haa  pro- 
Tlded  an  ample  remedy  by  which  tbe  defend- 
ant would  bare  been  enabled  to  ascertain 
tbe  partlcalars  and  would  have  been  en- 
abled to  prepare  Its  defoise.  Bat  the  de- 
fendant seuned  aatlsfled  and  was  aUe  to 
make  a  rery  complete  defense  and  only 
tironght  to  the  attention  of  tbe  court  the  de- 
f ectt  if  any,  in  the  petttlon,  after  the  Mai 
had  In  fact  commenced.  This  Is  a  prac- 
tice not  to  be  commended.  We  find  that  the 
petition  was  entirdy  snffldent  to  sustain  the 
verdict 

2.  Borne  eon^Ialnt  Is  made  about  a  cer- 
tain ranarit  of  ttie  trial  Judge  during  tbe  in- 
trodnctlim  of  endrace.  BTldence  was  be- 
liV  IntrodnGed  as  to  whether  plaintiff's  coun- 
sel was  reeelTlng  a  contingent  fee  for  the 
prosecution  of  the  case,  aud  the  trial  Judge 
made  tibe  casnai  remark  that  it  was  prob- 
ably tbe  usual  fea  We  think  that  tAe  at- 
tempt to  ralas  litis  trivial  objectlmi  to  tbe 
magnitude  of  an  asalgnment  of  error  is  an 
Ulnstratton  of  a  gigantic  effort  to  make  a 
mountain  out  of  a  mtdehlll. 

8.  The  forttier  objection  la  urged  that 
there  was  no  proof  sufficient  to  warrant  a 
verdict  as  to  the  n^lgence  of  the  defend- 
ant We  think  this  view  cannot  be  seriouS' 
ly  entertained  when  the  evidence  lB.ezamIn< 
ed  In  this  case^  There  Is  abundant  evldoice 
tending  to  show  the  liability  of  the  defend- 
ant, and  that  the  plaintiff  was  enrclsing 
proper  care  at  tbe  time  the  acddmt  occar> 
red.  The  evidence,  It  U  true,  was  conflicting. 
In  sucb  cases,  we  cannot  invade  the  constl- 
tntlonal  right  of  trial  by  Jory.  The  weigh- 
ing of  the  eyidCTce  and  the  credibility  of 
tbe  witnesses  Is  committed  by  law  to  tbe 
Jury.  Tbe  existence  of  negligence  Is  a  fact 
to  be  proved,  and  whether  negligence  or  care 
exists  In  a  given  case  Is  peculiarly  and  ex- 
clusively for  the  Jury  to  determine.  Cook 
V.  Missouri  Pacific  Ry.  Co.,  19  Ho.  App.  829; 
McPheeters  v.  Hannibal  A;  8t  J.  B.  Go.,  45 
Mo.  22;  Tamell  v.  8t  Louis  A;  K.  C.  8.  It 
Co.,  75  Ho.,  loc.  clt  683;  Burger  f.  Missouri 
Pacific  Ry.  Co.,  112  If 0.  288, 20  &  W.  488,  84 
Am.  St.  Rep.  879i 

4  Some  objection  Is  also  made  to  the  In- 
structions given  In  this  case.  Upon  the  m<»t 
careful  examination,  m  And  that  anch  ob> 


Jecdon  is  untenable  and  that  the  trial  Judge- 
In  this  case  gave  tbe  defendant  all  the  In- 
structions It  was  entltlsd  to^  and  that  n» 
Just  crltldam  can  be  made  on  that  account 

S.  The  only  question  rsmainlng  of  suf- 
fldsnt  magnitude  to  desorve  attentUm  re> 
lates  to  tbe  rsmaAs  <tf  Ik  W.  Davies,  attor- 
ns for  lbs  plaintiff,  dmiiv  tbe  trial  of  this 
case.  It  is  Claimed  the  remarks  anA 
conduct  of  Ur.  Davies  la  his  argument  to 
the  Jury  are  wlfliout  precednit  and  that  tiw- 
Judge  trying  the  case  should  not  have  allow- 
ed such  conduct  to  go  nucha  DMiged.  Among 
other  statemMits  made  by  Mr.  Davies.  fb» 
following  language  was  used:  "Ur.  Ddaney 
has  not  tried  this  case  fair  and  does  not 
wsnt  Uie  fiicts  to  come  out  At  tbe  start 
he  commenced  objecting  and  objected  all 
through  the  case,  and  all  through  the  case- 
was  asking  the  court  to  reprimand  us.  Ur. 
Delaney  objected  to  every  question  we  ask- 
ed. That  Is  his  defense.  He  objected  and; 
objected  and  objected.  It  Is  an  ontrage — 
that  kind  of  an  examination — and  ought  not 
be  tolerated  In  this  state  or  any  other  state." 
Ur.  Delaney  then  said:  "Your  honor,  ws 
object  to  such  argument  We  had  a  right 
to  object  to  evidence  and  we  ask  the  court 
to  so  state  to  the  Jury."  Tbe  court  declin- 
ed, whereupon  Ur.  Davies,  continuing,  said: 
**Ur.  Delaney  Is  still  objecting.  Tben  we- 
put  bade  on  tbe  stand  a  man  who  saw  them 
working  on  the  gong,  trying  to  get  It  to 
ring  before  he  started.  What  does  that 
mean?  Ur.  Delthrow  says  that  they  were 
working  on  it  trying  to  get  It  to  ring.  He 
got  down  and  looked  under  tbe  car  and  was 
working  on  It,  and  there  Is  the  time  that 
the  other  side  was  objecting.  They  did  ob- 
ject to  It  and  It  went  In  and  it  Is  before  tbo 
Jury  right  now  and  yon  can't  bluff  anybody 
off  tbe  track  In  this  case.  You  have  tried  It 
aU  the  way  through.  Yon  tried  It  from  the- 
start  At  tbe  very  outset  of  the  tese,  yon 
tried  It  You  have  tried  to  be  unfair."  Over 
the  objection  and  exception  of  counsel  for 
defendant  counsel  for  plaintiff  was  allowed 
to  proceed  wlUiont  restraint  admonition,  w 
reprimand. 

We  have  made  these  quotations  as  ex- 
amples of  the  language  the  trial  Judge  al- 
lowed tbe  attorney  for  plaintiff  to  nss  be- 
fore tbe  Jury.  It  is  unnecessary  for  us  to 
say  that  such  remarka  and  conduct  are  rep- 
rehensible in  Qie  highest  dsgree,  and  that 
the  court  should  not  only  have  admonished 
the  attorney  to  desist  but  if  he  continued,, 
should  have  rsprlmaaded  hhn.  and  If  this 
did  not  ^ove  suffldmlv  should  have  pun- 
Uned  bim  fur  cmteaipt  of  court  One  of 
the  first  duties  of  the  Judge  of  a  trial  court 
Is  to  preserve  ordor  and  require  that  tbe  at- 
torn^ as  well  as  other  persons  should,  by 
their  behavior,  show  a  decent  respect  for 
the  court  and  for  tbe  opposing  counsel.  We 
quote  with  approval  In  this  connection  the 
language  of  Judge  Oantt  in  the  case  off 
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imj.  But  its  dispoBitlon  to  trnst  largely  to 
the  dlacretioD  of  the  trial  court*  must  not 
be  coDB  trued  that  we  will,  on  that  account, 
tolerate  the  clear  disregard  of  a  litigant's 
right  to  have  hla  canse  heard  and  tried  ac- 
cording to  the  law  of  the  land.  The  conduct 
of  connsel  for  plaintiff  In  making  these  and 
similar  etatements  cannot  be  excused.  Coan- 
sel  will  not  be  permitted  to  wring  verdicts 
from  Juries  by  statements  extraneoni  to  tiie 
record,  and  rely  upim  onr  diUncUnatlon  to 
.  interfere." 

And  in  this  case  we  have  to  say  that  er- 
ror was  commlted;  bat  while  we  find  that 
■ach  was  the  case,  npon  a  careful  considera- 
tion we  have  conelnded  that  ontslde  of  the 
objectionable  remarks  and  conduct  of  coun- 
sel the  verdict  of  the  Jury  was  for  tbe  right 
party,  and,  as  we  are  prohibited  from  re- 
versing caM  unless  there  vras  error  in  the 
trial  court  materially  affecting  the  merits 
-4Mt  the  cas^  we  have  decided  that  althou^ 
the  remarks  were  exceedingly  objectionable 
and  should  have  received  at  the  hands  of 
the  trial  Judge  the  severest  condemnation, 
yet,  on  that  ground  alone,  the  verdict  be- 
ing for  the  right  party,  we  cannot  reverae 
.the  Judgment,  and  the  same  is  accordingly 
affirmed.  All  concur. 


PITMAN  V.  BAIXi. 
(Springfield  Ocnirt  of  Appeals.   MteonrL  Jan. 
S.  1910.    BebeaHug  Denied  Feb.  1,  1910J 

1.  BvipiircB  {}  113*^Relevanot— Value. 

Tbe  actual  value  of  a  mining  tease  is  not 
chown  by  evidence  of  what  a  auueguent  lease 
on  the  same  tract  brought  on  a  sale  four  or  five 
yean  later. 

[Ei.  Mote^For  other  cases,  see  Bridence. 
Cent  Dig.  {|  239-206;  Dea  Dig.  i  113.*] 

2.  Appeal  and  Bbbob  (i  1011*)— Findings— 
Conclusiveness. 

A  finding  on  omflicting  testimony  of  wit* 
.nesses  wlw  appeared  before  die  trial  jndce  will 
not  be  disturbed  on  appeal. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error,  Cent.  Dig.  H  3983-3989;  Dec.  IMg.  S 
1011.*] 

3.  lilUlTATION  OF  AonONB  (|  48*)— ACOBVAX 

or  Cause  of  Action. 

The  statute  of  limitations  does  not  begin  to 
ruD  until  the  right  to  sue  has  accrued. 

[Ed.  Note.— For  other  cases,  see  limitation  of 
Actions,  Gent  Dig.  ff  217-219;  Dec.  Dig.  I 
48.*] 

4.  LiMiTATiow  OF  Actions  ft  68*)— Liabili- 
ties OF  Stookholobbs  fob  Uhpaxd  Stock 
SnBscBiPTioNB— Actions. 

Where  a  creditor  of  a  corporation  bad  no 
T^scht  of  action  aeainot  a  stockholder  for  an  un- 
paid stock  Bubscription  until  the  insolvency  and 
disaolution  of  the  corporation,  and  the  creditor 
kept  his  account  asainst  the  corporation  alive 
by  reducing  it  to  judgment,  an  action  against 
the  BtockboldeT  tot  the  unpaid  stock  subscription 


Actions,  Dec  Dig.  i  08:*  CorporatitMS,  Ccnt^ 

Dig.  irio84r-ioe8.3  ■ 

Appeal  from  Circuit  Court;  Jasper  Coun- 
ty ;  Hugh  Dabbs,  Judge. 

Action  by  Jj.  Pitman  against  James  BalL 
From  a  Judgment  for  plaintiff,  defendant  ap- 
peals. Afllrmed. 

This  Is  an  action  by  respondnit  against 
appellant  as  a  stockholder  of  the  Investors* 
Mining  Company  to  recover  a  Judgm«it  ob- 
tained on  a  debt  due  from  Investors'  Mining 
Company  to  re^randent.  alleging  and  claim- 
ing that  appellant  had  subscribed  for  (12,500 
of  the  stock  of  said  company  and  bad  not 
paid  for  same.  The  answer  was  a  general 
denial  and  plea  of  five-year  statute  of  limita- 
tions. In  1899  George  Wright  and  defendant 
James  Ball  had  secured  mining  leases  cover- 
ing 40  acres  of  land  near  Webb  City.  July 
26,  1890,  Wright,  Ball,  and  three  other  par- 
ties formed  a  corporation.  The  articles  of 
Incorporation  recited  a  paid-up  capital  ato<^ 
of  $100,000,  divided  into  1,000  shares  of  $100 
each,  of  which  defendant  Ball  was  the  owner 
of  125  Aares,  which  would  make  his  part  of 
the  capital  stock  $12,500.  As  a  miB,tter  of 
fact  no  money  was  paid  in  at  the  time  of  the 
formation  of  the  corporation,  but  the  mining 
leases  held  by  Ball  and  Wilght  were  the  only 
capital  of  the  corporation.  There  was  an  un- 
derstanding that  the  other  parties,  Gamer, 
Hammett  and  Watson,  were  to  furnish  mon- 
ey ta  erect  mills  and  pay  expenses  until  the 
mines  should  become  self-supportlDg,  but 
there  was  no  agreement  as  to  how  much  they 
were  to  furnish.  They  did  furnish  means  to 
erect  a  mill  at  a  cost  of  $13,000^  The  mines 
were  operated  for  awhile,  but  In  1902  tbeir 
property  was  disposed  of  and  the  corporation 
dissolved.  During  the  time  they  were  run- 
nhig  they  became  indebted  to  varlons  par- 
ties ;  among  others  the  plaintiff.  The  plain- 
tiff also  purchased  accounts  against  the  cor- 
poration from  various  oth^  parties,  brought 
snlt  thereon,  and  obtained  Judgment  Novem- 
ber 21,  1902,  against  the  Investors'  Mining 
Company  for  $2,188.90.  Included  In  this 
Judgment  was  an  accotmt  of  the  Jasper  Coun- 
ty Supply  Company  whlcb  had  been  assigned 
to  plaintiff.  The  Itemized  statement  of  this 
account  shows  the  date  of  the  last  charge  to 
have  been  June  1,  1899.  Upon  this  account 
there  was  a  credit  by  cash  of  $2.60,  dated 
AprU  9,  1900.  This  suit  was  b^un  by  plain- 
tiff March  25. 1005.  There  was  a  trial.  The 
court  found  that  defendant  owed  more  than 
$3,000  on  bis  stock,  and  rendered  Judgment 
for  plaintiff  for  $2,845.56.  Defendant  baa  ap- 
pealed. 

.  McR^nolds  it  Halliburton  and  W.  J.  Ow- 
en, for  appellant   H.  W.  Oorrey  and  F.  U 

Forlow,  for  respondent 
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cox,  3.  (after  stating  the  facts  as  above). 
Defendant  assigns  as  error  tbe  action  of  the 
court  In  excluding  certain  testimony;  that 
the  finding  of  the  court  is  contrary  to  the 
evidence  under  the  law,  and  the  refusal  of 
the  court  to  give  one  Instmctltm  asked  by 
defendant 

1.  The  contention  of  defendant  Is  that  his 
stoc&  In  tbe  corporation  was  fully  paid  up; 
that  his  Interest  In  the  mining  lease  at  the 
time  tbe  corporation  was  formed  bad  an 
actual  value  equal  to  or  In  excess  of  the 
face  of  hlB  stock,  $12,500.  At  tbe  trial  de> 
fendant  offered  to  prove  that  In  the  latter 
part  of  1903  or  the  early  part  of  1004  tbe 
parties  who  at  that  time  held  a  lease  upon 
the  same  land  covered  by  tbe  lease  when  this 
corporation  was  organized  had  sold  his  lease 
for  fO0,O0O.  On  objection  of  plaintiff  that 
the  time  was  too  remote  from  tbe  time  of 
the  organization  of  this  corporation,  and 
that  it  had  no  tendency  to  show  the  actual 
▼alne  of  the  property  at  tbe  time  the  corpo- 
ration was  OTganlzed,  this  offer  was  rejected 
and  objection  sustained.  We  do  not  think 
the  court  committed  error  in  excluding  tbls 
testimony.  A  sale  Of  a  lease  upon  tbe  same 
land  four  or  five  years  after  the  date  of  the 
formation  of  this  corporation  would  in  our 
Judgment  thrQW  no  light  upon  the-  question 
as  to  the  actual  value  of  tbe  lease  held  by 
Wright  and  Ball  In  1889; 

2.  It  is  next  contended  -by  defmdant  that 
the  finding  of  the  court  Is  against  the  w^ht 
<jt  tbe  eildaace ;  that  tbe  cause  should  be  xe- 
yersed  for  that  reason.  The  evidence  shows 
that  Wright  and  Ball  paid  nothing  for  the 
lease  wMdi  they  obtained,  and  which  formed 
the  capital  stock  of  the  corporation  at  the 
time  It  was  wganlsed.  It  further  shows  that 
mtadng  operations  nopn  this  "teact  after  the 
organization  of  tlie  corporation  were  not  snc- 
cee^l.  TbB  corporation  became  Insolvwt 
and  dissolved  In  1902.  One  witness  testified 
that  In  his  Judgment  flie  lease  had  no  market 
valne  In  1889,  while  several  other  vltnesses 
itestlfled  that  it  did  have  a  value  ot  from 
mOOO  to  HOOOa  The  tnal  judge  saw  the 
witnesses,  was  in  a  better  position  to  weigh 
their  testimony  than  we  are,  and  we  defer 
to  his  finding  upon  that  question. 

8.  The  instruction  asked  by  defendant 
which  was  refused  by  the  court  is  as  follows : 
*Tt»  court  dedares  the  law  to  be  ttiat,  if  the 
defendant  when  he  subscribed  for  stot^k  In 
the  Investors'  Mining  GomRsny  subscribed 
for  and  took  it  as  fully  paid,  then  the  statute 
of  limitations  began  to  run  In  his  favor  as 
against  any  claim  made  on  him  for  unpaid 
capital  8tock,Vhetber  made  by  said  corpora- 
tion or  a  creditor  of  said  corporation  from 
the  date  defendant's  subscription  was  dellv- 
jered  to  tbe  company,  and,  if  the  court  be- 
lieves from  the  evidence  that  defendant's 
subscription  to  tbe  capital  stock  of  tbe  In- 
vestors' Mining  Company  was  made  and  de- 
flvered  to  and  received  by  said  company  as 
tuUf  paid  stoi&  more  thsn  five  years  before 


the  commencement  of  action,  then  this  a 
tlon  is  barred  by  the  statute  of  limitation 
and  the  finding  must  be  for  the  defendant 
This  Instruction  declares  the  law  to  be  tfaa 
If  parties  should  form  a  corporation  all-in 
their  capital  stock  to  be  fully  paid  whm  I 
is   not,   no   creditor   of   the  corporatio 
could  have  any  right  of  action  against  th 
stockholders  after  the  expiration  of  five  yeai 
from  the  time  of  tbe  formation  of  the  coi 
poration.    This  would  seem  a  strange  do< 
trine  Indeed,  and  we  cannot  give  it  our  sane 
tlon.    Nor  are  we  cited  to  any  authorttle 
which  sustain  tbls  position.  Appellant  in  hi 
brief  makes  the  point  that  tbe  account  o 
tbe  Jasper  County  Sapply  Company,  wblcl 
was  assigned  to  plaintiff,  and  which  went  Intt 
and  formed  a  part  of  the  Judgment  wblcl 
he  obtained  against  the  corporation  of  whict 
defendant  was  a  8to<^older,  accrued  mon 
than  five  years  before  the  commencement  ol 
the  present  action,  and  for  that  reason  the 
Judgment  against  tbe  corporation,  which  b< 
now  seeks  to  recover  from  tbls  defendant, 
was  barred  by  tbe  statute  of  limitations.  To 
sustain  this  position  we  are  cited  to  the  cases 
of  Sf  cOlnnis  v.  Barnes,  23  Mo.  App.  413 ;  Mc* 
Olnnls  V.  Eortkamp,  24  Ma  App.  378.  In 
those  cases  McGlnnIs  held  the  obligations  of 
a  d^unct  corporation,  and  brought  suits 
against  Barnes  and  Eortkamp  to  recover  his 
debt  on  tbe  ground  that  they  were  stock- 
holders, and  bad  not  paid  their  capital  stock 
In  full.   Tbe  action  was  brought  more  than 
five  years  after  the  dissolution  and  insolvent 
cy  of  the  corporation,  but  within  five  years 
after  tbe  maturity  of  tbe  debt  which  he 
sought  to  collect  The  court  b^d  that  under 
the  facts  in  those  cases  the  right  of  the  cred- 
itor to  sue  the  stockholders  did  not  accrue 
at  tbe  dissolution  of  the  corporation  but  ac- 
crued at  tbe  maturity  of  bis  debt  Hence 
tbe  statute  of  limitations  in  those  cases  did 
not  begin  to  run  until  the  maturity  of  the 
debt    From  this  tbe  appellant  argues  that 
the  maturity  of  the  debt  starts  the  statute  of 
limitations  to  running,  and  hence  no  one 
could  be  sued  upon  that  debt  after  the  ex- 
piration of  five  years. 

We  do  not  agree  with  this  position  nor  do 
we  understand  that  tbe  decisions  referred 
to  sustain  it  On  the  other  band,  our  conclu- 
sion Is  that  in  this  case,  like  all  others,  tbe 
statute  of  limitations  does  not  begin  to  run 
until  the  right  to  maintain  an  action  has  ac- 
crued. In  this  case  the  plaintiff  bad  no  right 
of  action  against  defendant  as  a  stockholder 
for  unpaid  subscription  to  stock  In  the  cor- 
poration until  Its  Insolvency  and  dissolution 
In  1902,  and  plaintiff  having  kept  his  account 
against  the  corporation  alive  by  reducing  it 
to  Judgment,  and  having  b^un  the  present 
action  within  five  years  after  it  accrued 
against  the  defendant,  bis  action  is  not 
barred. 

Tbe  Judgment  is  affirmed. 

NIXON,  P.  concurs.  QBAY»  J,.  not;Sit- 
ting. 
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UEBKS  et «].  r.  CLBAB  JACK  MINING  CO. 

(Springfield  Coart  of  Appeal*.   Mlnoarl.  Jan. 
3.  mo,  Bchearinf  Dented  Telk  7.  l»ia> 

1.  Coimruoir  or  Oooiw  ^  12*>— Bzoht  m 
AcnoH— Bjefletiit. 

When  ore  belonglog  to  one  wai  mingled 
vith  ore  mined  by  him  wltlk  kodwledge  that  it 
belonged  to  another,  ao  that  the  lame  eoald  not 
be  separated,  the  latter  oonld  maintain  replerin 
for  allof  it. 

[Ed.  Note.— For  other  case*,  see  Conforion  of 
Gooda,  Dec  Dig.  |  12;*  Beplevin.  Cent.  Dig. 
i  !&•] 

2.  MonoNs  (I  13*>— Oui.  Honoiva— Rxouo* 
TioN  TO  WBimra. 

Under  Rer.  St  1880.  1  040  (Ann.  St  1906, 
p.  WOi,  providing  that  all  motions  shall  be  ac- 
companied by  a  written  specification  of  the  rea- 
lons  on  which  they  are  founded,  etc.,  a  party 
failing  to  put  a  motion  In  writing  after  t£e  re- 
quest of  the  court  so  to  do*  may  not  onnplaln  of 
its  denial. 

[Ed.  Note.— For  other  cases,  see  Hotkni, 
Cent  Dig.  S  8:  Dec  Dig.  {  lA*] 

8.  Pavms  d  96*)— Ckutob— OBnonom— 
Waiteb. 

A  defendant  In  replevin,  who  did  uot  save 
his  ezceptlona  to  the  overruling  of  an  objection 
to  an  amended  petltioo,  dtanging  the  parties 
plalntUb,  and  who,  after  the  oTcrrolinc  ot  the 
objection,  filed  bis  anawer  and  proceeded  to  tri- 
al, waived  the  error.  If  any,  committed  by  the 
court  which  bad  permitted  the  amended  peti- 
tion to  be  filed  more  than  two  years  before. 

[Ed.  Note.— For  other  cases,  sea  Fartlaa,  Cant 
Dig.  i  176;  Dec.  Dig.  I  96.*1 

4.  BBPLBynr  (t  48*>— Bbdbutbbt  or  Fbovxb- 

TT  TO  DeTKITDANT. 

Where,  in  replevin,  the  cause  was  called  for 
a  second  trial  on  the  merits  after  the  filing  of  an 
amended  petition,  omitting  parties  named  in  the 
original  petition  as  plalntlln,  Indudlng  the  one 
who  had  made  the  affidavit  on  which  the  bond 
was  given  and. the  writ  Issued,  and  adding  oth- 
ers as  platntifEs,  and  the  partlea  were  ready,  and 
the  witneases  had  been  sammoned  to  testify  at 
the  trial,  whldi  was  to  be  had  after  a  change  of 
venue,  the  court  properly  denied  the  motion  to 
postpone  the  trial  until  the  property  bad  been 
redelivered  to  defendant 

[Ed.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  1 179;  Dec  Dig.  |  48.*] 

5.  RKPLEVin  4*>— Pbofebtt  Subjbot  to 
Replbvin— Obe. 

An  owner  of  land  from  whidi  ore  has 
wrongfully  been  taken  by  another  may  re- 
plevy it. 

[E!d.  Note.— For  other  cases,  see  Replevin, 
Cent  Dig.  S  28;  Dec  Dig.  |  4.*] 

6.  DEPOBITIOIfa    (I  96*)— ADMI88IBILITT— Er- 

BBCT  or  Ambhdicbnt  am  to  PaBTisa. 

A  deposition,  takoi  at  a  time  when  a  per- 
son is  not  a  party  to  the  action,  cannot  be 
used  against  blm  after  be  baa  been  made  a  par- 
ty by  an  amended  petition,  but  it  is  admissible 
as  against  Mie  who  was  a  purty  at  the  time  it 
was  taken. 

[Ed.  Note.— For  other  cases,  see  Depositions, 
Cent  Dig.  1  278;  Dec  Dig.  |  96.*] 

7.  Mines  aitd  MxirBSALs  Q  71*)— Ownbbship 

or  OBB— LlOBIf  BBE8. 

Where  a  leasee  in  a  mining  lease  posted,  as 
provided  by  Rev.  St  1899,  f  8766  (Ann.  St. 
1906,  p^  4068).  rules  stating  that  no  interest  in 
ore  should  be  acquired  by  persons  mining  the 
same^  and  that  all  ore  should  remain  the  abso- 
lute property  of  the  leasee,  the  inrsons  mining 
under  the  lessee  were  licensees  only,  and  had 


ao  interest  In  the  ore,  or  any  tight  to  die  pos- 
session of  the  land  from  wbidi  the  same  was 
taken. 

[Ed.  Note.— For  other  cases,  see  Ulnca  an! 
Minerals,  Cent  Dig.  H  1»8,  190;  Dtc  Dig.  » 
71.*] 

a  Rkplevir  (%  8*)— Tnu  ahd  Riqht  to 

Posai:sBioN  or  Plaintxtf. 

Rei^evln  can  <mly  be  maintained  by  one 
having  a  general  or  apeetal  Intereat  in  the  prop- 
erty replevied. 

[Ed.  Note.— For  other  cases.  se«  Beplennr 
Cent  Dig.  I  4&;  Dec  Dig.  S  &*] 

0.  MtltEB  Alf D  MlIfBBAUB  (|  58*)— LCABBB— TA- 
UDITT. 

An  owner  of  land  may  confer  by  lease  the- 
right  to  remove  a  portion  of  the  leaaed  pr«niaes, 
or  of  sand  or  gravel  found  on  the  surface  there- 
of, as  well  as  to  remove  atone,  coal,  ^c,  or  lead 
found  either  on  tbe  surface  or  beneath  It 

Eld.  Note.— For  other  caaea,  aee  Mines  and 
eral%  Cant  Dlf.  H  188^  100;  De&  Dig.  f 
58.*) 

10.  HiNU  AND  Minbbalb  (|  62*)— Ijeasbs— 

BlOBTB  ACqUIBBD. 

A  lease  for  mining  purposes  for  a  specified 
period,  which  reserves  to  the  lessor  all  the  uses 
of  tbe  land  described  not  Inconsistent  with  prop- 
er mining,  and  which  provides  that  the  leasee 
may  erect  on  the  land  bolldlnga  and  machinery 
necessaiT  for  tbe  puipose  of  mining  and  pre- 
paring  the  ore  for  market  and  that  he  ahall  pay 
aa  rent  a  royalty  on  the  gross  market  priee  on 
ore  mined,  ete.,  givea  to  the  lessee  the  right  to 
the  possession  of  the  ore  in  Uie  ground,  and  aft- 
er it  has  been  cleaned,  and  the  landlord  haa  no 
Interest  therrin,  ud  no  rliAt  to  Interfere  with 
the  lessee's  possession  theraof. 

[Ed.  Note.— For  othw  eaaes^  aaa  Ulnaa  and 
Ulnetala,  Omt  ZMg.  1  176;  Dea  Dig.  •  62-*] 

11.  BxBcuToaa  and  Adubhtbaiobb  A  130*> 
-Possession  or  Real  EflTAn  bt  ADicniia- 

IBATOB— STATUTES. 

Rev.  St  1889^  |  ISOfAsn.  8t  lOOe^p^Sro, 
providing  that  the  administrator  ahall  not  con- 
trol tbe  real  estate  ot  the  deceased  nuleas  tba 

Srobate  court  shall,  on  being  satisfied  that  It 
I  necessary  to  rent  the  aame  to  pay  the  debta^ 
make  an  order  requiring  tlM  administrator  to 
take  possession  of  and  rent  tiw  aaouL  eta,  pso- 
videa  for  the  administrator  tenting  the  real  es- 
tate when  an  order  of  tbe  probate  court  is 
made  therefor,  and  when  such  order  la  mad& 
the  administrator  Is  In  full  diarge  of  the  real 
estate,  with  the  right  to  sue  for  and  recover 
the  same  to  tbe  same  extent  that  the  decedent 
might  have  done. 

[Ed.  Note.^For  other  caae&  see  Exeeator* 
and  Adminbtratom^  Gent  VSf.  H  087-040; 
Dee.  Dig.  |  180.*] 

12.  EXBCUTOBS  AND  ADUKIBTBATOBB  (t  329*> 

—Lease  or  Pbofebtt— Irtiibbt  ih  Hunt— 
gTATtnw— "Bent.  " 

Under  Rev.  St  1890,  f  130  (Ann.  St  ISOa 

{t.  8TO),  antborbdng  the  probate  court,  on  be 
ng  satisfied  that  it  la  necessary  to  rent  the 
real  estate  for  payment  of  debts,  to  order  the 
admlnlstimtor  to  take  possession  of  and  rent 
the  same,  ate.,  tba  probate  court  may  tnder  the 
admlntattator  of  a  decedent  owning  a  mine  t» 
lease  tbe  same  for  the  purpose  of  obtaining 
money  with  which  to  pay  debts :  for  the  word 
"rent*  means  a  compensation  for  the  oae  of 
lands  demised,  and  Is  treated  as  1  pnfit  Isaalng 
out  of  the  land,  and  rent  may  be  ua  the  toim  of 
royalty. 

iEd.  Note.— For  other  cases,  see  Executora  and 
utnlstratozs,  Gent  IMg.  H  18B0;  Dec  Dig. 
S  820.* 

For  other  definitlona,  see  Words  and  Phrases, 

vol.  7,  pp.  8087-6091.1 
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18.  Paktnkbship  (I  213*)  —  Pleadino  —  Bx- 

IBTEI>CB— DEH  UI/— VEBITXCATIOIf . 

When  th«  petition  In  rei>leiFin  allesed  that 
parties  named  cmnpoaed  a  fina  which  was  the 
owner  of  the  property  aaed  for,  and  there  was 
no  affidavit  6led  denying  the  existence  of  the 
firm,  as  aliened,  and  there  was  nothlDz  to  show 
that  one  of  the  persona  so  named  bad  assigned 
his  interest  by  proper  assignment  daly  record- 
ed, the  objection  that  sach  person  was  not  a 
proper  party  xdalntiff  eonld  not  be  sostained. 

[Ed.  Note.— For  other  caws,  see  Fkrtnenbip, 
Gent.  Dig.  |  400;  Dee.  Dig.  |  21S.*] 

14.  APPUI.  AMD  BUOB  (|  1028*)— Hauclbh 
Bbbob. 

The  jndgment  for  the  right  party,  rendered 
In  proceedings  recognised  by  law,  will  not  be 
distnibed  for  mlatakes  and  errors  not  material 
to  the  issne. 

[Ed.  Note.— For  other  eases,  see  Appeal  and 
Error,  Cent  Dig.  1  4084 ;  Dec.  Dig.  {  1028.*] 

Appeal  from  Clrcnlt  Court,  Barton  Comity; 
Samuel  DbtIb,  Acting  Judge. 

Action  by  J.  A.  Meeks  and  others  against 
the  Clear  Ja^  Mining  Company  and  anoth- 
er. From  a  Judgment  for  plalntUts,  the 
named  defendant  apjteals.  Affirmed. 

This  case  was  sent  from  Jasper  county  on 
change  of  venne  to  Barton  coonty  In  the 
Twenty-Sixth  judicial  clrcnlt;  but  the  bill  of 
exceptions  recites  that  the  case  vas  tried  by 
Samnd  Darls,  Judge  of  the  Fifteenth  judi- 
cial circuit,  acting  as  Jtidge  of  the  Twenty- 
Sixth. 

James  J.  Hltt  and  Halbert  H.  McClner, 
for  ei^lant  Thomas  &  Hackney,  for  re- 
spondents. 

GRAY,  J.  On  the  iSth  day  of  NoTember, 
1903,  there  was  filed  in  the  office  of  the  derk 
of  the  circuit  court  of  Jasper  county,  Mo., 
a  petition  and  affidarlt  In  replevin,  in  which 
J.  A.  Meeks,  M.  Q.  Branch,  administrator, 
M.  O.  Branch,  Mary  A.  Cobb,  A.  L.  Johnson, 
TThomas  Morgan,  Harry  Tamblyn,  R.  B.  San- 
ford,  and  Corrle  Cole  were  named  as  plain- 
tiffs, and  appellant  and  F.  O.  Chesney,  de- 
fendants. The  affidavit  was  made  on  a  sep- 
arate paper,  and  signed  and  sworn  to  by 
Harry  Tamblyn.  A  bond  was  given,  and  the 
vrlt  of  replevin  issued,  and  under  It  the 
sheriff  took  the  property  from  the  defend- 
ants and  delivered  It  to  the  plaintiffs.  On 
the  15tb  day  of  February,  1904,  the  defend- 
ants applied  for  and  obtained  a  change  of 
venue,  and  the  cause  was  transferred  to  Bar- 
ton county,  Mo.,  where  It  was  tried.  On  the 
12th  day  of  September,  1001,  the  plaintiffs 
filed  an  amended  petition  in  the  Barton  coun- 
ty circuit  court,  In  which  the  names  of  Harry 
Tamblyn,  R.  E.  Sanford,  and  Corrle  Cole 
were  omitted,  and  the  following  names  add- 
ed: Allen  M.  Cobb,  Cynthia  M.  Page,  J.  A. 
-Oaddls,  and  B31  C.  Gaddls.  On  the  same  day 
the  defendants  filed  an  answer  to  the  amend- 
ed petition.  On  September  13,  190*,  the 
plaintiffs  filed  a  reply,  which  was  a  general 
denial.  There  was  a  trial  on  September  13, 


1904,  before  a  Jury,  in  the  Barton  county 
circuit  court,  but  the  result  thereof  we  do 
not  know.  The  cause  came  on  again  for  tri- 
al November  6, 1907.  resulting  in  a  Judgment 
In  favor  of  the  plaintiffs,  from  which  the 
Clear  Jack  Mining  Company  appealed. 

After  the  Jury  was  Impaneled  to  try  the 
case  in  1907,  the  defendants  objected  to  far- 
ther proceedings  until  an  order  had  been 
made  directing  the  original  plaintiffs,  who 
filed  the  affidavit  and  furnished  the  bond,  to 
return  the  property,  for  the  reason  that  the 
amended  petition  omitted  some  of  the  orig- 
inal parties  and  substituted  others  therefor. 
The  court,  before  passing  upon  this  motion, 
asked  counsel  to  put  the  same  in  writing. 
This  was  not  done,  and  the  court  ordered  the 
trial  to  proceed. 

The  evidence  disclosed  the  fact  that  the 
appellant.  Clear  Jack  Mining  Company,  was 
mining  for  lead  and  Elnc  ore  on  a  tract  of 
land  adjoining  a  tract  npon  which  the  plain- 
tiffs, or  a  part  of  them  at  least,  had  a  mining 
lease.  It  was  claimed  by  the  plaintiffs  that 
they  owned  the  mining  lease,  and  had  a  right 
to  mine  the  land;  that  the  defendants  wrong- 
fully and  knowingly  entered  upon  their  tract 
of  land,  and  removed  the  ore  therefrom.  The 
appellant  claimed  that  if  any  ore  did  come 
from  the  land  of  the  plaintiffs,  it  was  not 
taken  knowingly  or  intmtlonally,  and  that  It 
mined  other  parts  of  its  own  land,  and  alt 
ores  were  mixed  and  run  together  so  that  It 
was  impossible  to  separate  or  distinguish  the 
ore  that  came  from  plaintiffs*  land  from  the 
appellant's  land.  As  above  stated,  the  tracts 
were  adjoining,  and  shafts  bad  been  sunk, 
and  mining  carried  on  underground.  The 
appellant  had  cut  a  drift  from  its  land,  ex- 
tending east  nnder  the  land  on  which  plain- 
tiffs claimed  to  have  the  lease. 

The  evidence  shows  that  underground  sur- 
veys had  been  made  previous  to  the  time  tbe 
ore  In  controversy  had  been  loosened  from 
Its  natural  state  In  tbe  ground  and  hoisted 
to  the  surface  and  cleaned  for  market  These 
surveys  were  made  by  tbe  county  surveyor 
and  bis  deputy,  and  at  the  time  tbe  appel- 
lant Iiad  a  ground  boss  In  charge  of  its  un- 
dei^ronnd  working;  that  this  ground  boss 
knew  when  these  surveys  were  made,  and 
knew  that  the  appellant  was  cutting  across 
the  line  and  taking  ore  from  land  In  which 
it  bad  no  interest.  Tbe  evidence  shows  that 
the  president  of  the  appellant  company  knew 
these  surveys  were  being  made,  but  made  no 
Inquiry  of  his  ground  boss,  and  took  no  steps 
to  ascertain  where  the  true  lines  were.  The 
said  ground  bms  testified  that  the  president 
of  the  appellant  company  cautioned' him  to 
be  careful  about  the  employment  of  hands 
and  get  men  who  would  not  afterwards  be 
employed  by  the  respondents.  Tbe  prepon- 
derance of  the  evidence  shows  that  the  ore  in 
controveray  was  taken  from  this  leased  land 
of  reqrandents.    While  the  appellant  had 
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ore  came  from  this  land,  yet  the  nncUspated 
fact  Is  thft^  as  soon  as  thla  anlt  was  liutl- 
tated,  tbe  appelant  abut  down  Its  mine,  and 
did  not  operate  any  more.  Its  action  in  so 
dolus  can  onlj  be  explained  apm  tlie  theory 
that,  as  soon  af  It  was  stopped  from  wrong- 
folly  taking  the  ore  fMm  the  adjoining  land, 
It  had  n<me  to  mine. 

Tlie  fact  that  the  presldoit  of  the  company 
knew  that  tboe  snrveys  were  being  made, 
and  took  no  to  ascertain  the  line  be* 
tween  the  land  of  his  company  and  tbe  ad- 
joining land,  shows  that  he  had  erery  reason 
to  believe  that  his  company  was  taking  some- 
thing that  did  not  b^ng  to  It.  It  is  a  w^- 
known  fact  in  eU  the  mining  district  ttiat  dis- 
putes often  arise  as  to  the  tnie  boundary 
line  between  the  dlfforent  mining  rights,  and 
that  the  county  smrreyor  Is  sent  for  to  make 
his  sorrey  and  establish  tbe  true  tine,  and  a 
mistake  by  even  one  foot  in  aseo-talning  or 
establishing  the  true  line  may  mean  a  loss  of 
quite  a  sum  ot  mon^.  So  when  the  conni? 
surveyor  came  to  make  tbe  surveys  between 
the  two  tracts  in  controversy,  the  tact  that 
the  president  of  the  appellant  company  did 
not  take  steps  to  ascertain  and  determine 
the  true  line  between  the  parties  shows  tliat 
be  must  have  known  that  his  company  was 
already  over  the  line,  mining  where  It  had 
no  right  to.  Under  these  drcumatances,  If 
some  ore  belonging  to  the  appellant  was 
mingled  with  the  ore  of  plaintiffs,  so  tbat 
the  same  could  not  be-separated,  the  plain- 
tiffs bad  tbe  undoubted  il^t  to  maintain  a 
replevin  for  all  of  it  Blurton  v.  Hansen,  135 
Mo.  App.  648,  lie  8.  W.  474;  Cobbey  on  Re- 
plevin, i  40&;  Tootle  v.  Buckingham,  190 
Mo.  183,  88  S.  W.  619;  TPlngate  Smith,  20 
Me.  287;  Jenkins  et  al.  t.  fiteanka,  19  Wis. 
126.  88  Am.  Dec.  675;  Jones  on  Chattel 
Mortgages,  {  481. 

It  Is  claimed  that  tbe  court  committed  er- 
ror In  proceeding  with  the  trial  before  an 
order  had  been  made  to  return  the  property 
because  of  the  change  in  tbe  parties  plain- 
tiffs. There  are  several  reasons  why  tbe 
court  committed  no  error.  In  this  respect. 
First,  the  court  requested  counsel  to  put  the 
motion  In  writing,  and  it  was  not  done. 
White  V.  Railroad,  202  Mo.  S39.  101  S.  W. 
14;  Rev.  St  1889,  |  640  (Ann.  St  1906,  p. 
660).  Tb6  court,  more  than  two  years  before, 
bad  permitted  tbe  amended  petition  to  be 
filed.  Objectl(His  were  made  to  it  by  the  de- 
fendants, and  they  afterwards  filed  their  an- 
swer and  proceeded  to  the  trial.  Whatever 
error  the  court  committed  In  overruling  the 
objections  to  this  amended  petition  was 
waived  by  defendants  not  saving  and  filing 
their  bill  of  »ceptions  thereto.  White  v. 
Railroad,  202  Mo.,  loc.  cit  557,  101  8.  W.  14. 
The  parties  waited  for  over  two  years  after 
this  amendment  was  made,  and,  after  trial 
had  taken  place  on  the  amended  petition,  and 
they  had  announced  ready  for  another  tri- 
al, and  the  jury  mm  impaneled,  thai  objected 


tiie  i»op«^  had  been  tedeliveced  to  them. 
The  siilt  was  cmnmenced  In  Jasper  eoonty, 
and  a  trial  was  then  about  to  be  held  in  an- 
other county.  The  litigants  were  ready,  and 
witnesses  had  been  taken  from  their  ordi- 
nary avocations  to  testify  at  this  distant 
place.  It  seems  to  us  that  tbe  court  was  jos- 
tlfled  in  overruling  the  motion  nptm  this 
ground  alme.  In  this  connection,  it  will  not 
be  overlooked  tliat  in  making  the  obleetlanB 
counsel  tm  app^Dant  conceded  that  after  tbe 
property  had  been  returned,  then  the  salt, 
as  between  the  new  parties,  might  proceed  in 
the  ordinary  course;  the  possession  of  the 
property  awaiting  final  result  of  the  suit;  un- 
less a  new  aflSdavit  and  bond  were  given. 
The  cause  was  then  called  toe  trial  on  the 
merits,  and,  independently  of  the  affidavit 
and  bond,  as  the  petition  stated  a  good  cause 
of  actl(m,  no  objection'  on  account  of  the  in- 
sufficiency or  failure  to  have  a  proper  affida- 
vit and  bond  interfered  with  the  trial  upon 
the  petition  that  both  parties  bad  announced 
ready  for.  Kelm  v.  Vette,  167  Mo.  388,  67 
S.  W.  223;  Oxley  Stave  Co.  Wbltson.  34 
Mo.  App.,  loc.  dt  ^8. 

What  we  have  just  said  applies  to  the  ac- 
tion of  tbe  court  in  permitting  the  amended 
petition  to  be  filed.  This  was  done  In  Sep- 
tember, 1904,  and  an  answer  was  filed  and 
trial  bad,  and  no  exceptions  to  the  action  of 
the  court  In  permitting  such  amendment  ever 
saved  by  bill  of  esceptlons.  And  no  com- 
plaint was  ever  made  until  the  parties  had 
announced  ready  for  trial,  and  then  the  objec- 
tion was  not  made  that  the  amended  petition 
could  not  be  filed  changing  the  parties  plain- 
tiffs, but  only  that  further  proceedings  in  the. 
cause  should  cease  until  the  property  had 
been  returned.  If  there  is  anything  left  of 
the  law  of  waiver,  then  certainly,  under  the 
undisputed  facts  of  this  esse,  the  appellant 
waived  all  of  its  rights  to  complain  of  the 
action  ot  tbe  court  In  permitting  parties 
plaintiffs  to  be  changed. 

The  fact  that  tbe  ore  at  one  time  was  a 
part  of  the  real  estate,  and  that  when  it 
was  in  the  groimd  in  its  natural  state,  it 
was  mixed  with  dirt  and  rock,  and  bad  to 
be  loosened  and  carried  to  the  surface  and 
cleaned  and  prepared  for  market,  does  not 
deprive  the  owner  of  the  land  from  wbidi  it 
was  taken  of  tbe  right  to  replevin  It  from 
the  wrongful  taker.  Cobbey  on  R^levln,  | 
354;  Baker  v.  Campbell,  32  Ho.  App.  529; 
Johnson  V.  Elwood,  63  N.  T.  431;  Blurton 
V.  Hansen,  135  Mo.  App.  548,  116  S.  W.  474. 

The  action  of  the  court  in  permitting  cer- 
tain depositions  to  be  read  la  assigned  as 
error.  The  amended  petition  as  above  stated, 
was  filed  on  September  l2th,  and  the  depoel- 
Uoni  were  taken  on  the  aame  day  and  filed 
on  tbe  13th.  The  testimony  does  not  show 
whether  they  were  taken  before  or  after 
the  petition  had  been  amended  adding  new 
parties.  The  first  trial  was  on  September 
18th,  and  tbe  d^ndtloui  w«n  taken  anA 
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used  In  that' trial  without  ohJecUon.  It  li 
tme  that  dciposltl<»ii,  tafcea  at  a  tlma  when 
a  puHm  1>  not  a  party  to  the  suit,  cannot 
b«  wed  agalnat  that  itmcm  aftar  be  haa 
been  xlm(l»  a  party.  In  ttila  case  nothing  ot 
the  kind  was  ^AmUUiA  tben  ia  nothlnc  to 
show -that  the  d^oeltlooa  were  taken  be- 
fore the  amended  petition  was  filed,  and  In 
any  erant  the  person  now  raisins  the  objec- 
tion was  a  party  to  the  astt  at  the  time  the 
depositions  were  taken,  and  as  to  such  party, 
the  d^KNritlonB  were  adrntaaUda  Hendricks 
T.  Calloway,  ZU  Mo.  B86,  lU  8.  W.  00; 

It  la  arced  that  tiie  eridence  shows  that 
the  Bailey  Sflnlng  Company  had  permitted 
other  persona  to  mine  <m  the  tract  of  land 
from  which  respondents  claim  appellant  took 
the  ore,  and  that  mtb  persons  were  lntai> 
ested  In  the  possession  of  the  ore;  end,  as 
they  were  not  made  parties  to  this  salt,  the 
plainUfTa  have  not  sbown  ttaemselTes  to  be 
the  absolute  owners  of  the  property,  and 
therefore  not  entitled  to  maintain  replevin. 
The  Bailey  Mining  Gotbpany,  after  it  ac> 
qnired  the  lease  from  the  owner  of  the  fee, 
posted  rules  and  r^rulatlons,  as  proTlded  In 
section  8766,  Ber.  8t  {Ann.  St.  1906.  p.  4068). 
stating  the  terms  upon  which  persons  would 
be  permitted  to  mine  upon  the  company's 
property.  These  rules  and  regulations  were 
offered  In  evidence,  and  among  them  we  find 
the  following:  "No  right,  title  or  Interest 
In  or  to  any  land,  ores  or  minerals,  shall  t>e 
acquired  or  owned  by  persons  so  mining,  and 
it  is  hereby  expressly  stipulated  that  all  ores 
or  minerals,  whether  the  same  remain  in 
the  ground  or  be  severed  or  removed  there- 
from are  and  shall  remain,  In  any  event,  the 
absolute  property  of  said  company,  and  the 
money  paid  to  miners  Is  not,  and  shall  not, 
In  any  event,  be  considered  as  price  paid 
for  minerals  or  ores,  but  Is,  and  in  every 
event  shall  be,  only  compensation  for  labor 
and  services  rendered  by  the  said  miners 
In  working  said  mining  lease."  Under  the 
law  and.  these  rules  the  persons  mining  un- 
der the  Bail^  Mining  Company  were  li- 
censees only,  and  had  no  Interest  In  the 
ore,  or  any  right  to  the  possession  of  the 
land  from  which  the  same  was  taken.  Chy- 
nowltch  V.  Granby  Mining  &  Smelting  Co., 
74  Mo.  173;  Lytle  v.  James,  98  Mo.  App. 
337.  73  8.  W.  287;  Rochester  v.  Gates  City 
Mining  Co..  86  Mo.  App.  447 ;  Lowe  v.  Amer. 
Zinc  Co.,  89  Mo.  App.  680.  It  wUl  be  no- 
ticed that  the  rule  above  quoted  provided 
**that  all  ores  or  minerals,  whether  the  same 
remained  in  the  ground  or  be  aevwed  or  re- 
moved  therefrom,  are  and  shall  remain  In 
every  event  the  absolute  property  of  said 
aHnpany."  The  statute  authorlcea  a  rule 
of  this  kind,  and  it  bectaoM  the  contract  b^ 
twaen  the  parties.  The  parties  mining  nn- 
der  these  mles  having  agreed  that  the  ore 
in  the  ground,  as  well  as  that  severed,  re- 
mained the  absolute  property  of  the  Bailey 
Mining  Company,  they  hava  no  right  to  the 


property  such  aa  to  maintain  replevin  there- 
for. 

It  la  next  claimed  that  the  court  should 
have  sustained  the  donurrer  to  the  evl- 
dencoi  tor  the  reaaon  that  the  plalntUh* 
claim  to  the  ore  Is  dtflred  through  the  min- 
ing lease  offered  In  evidence  and  that  thla 
mining  lease  does  not  pretend  to  convey  any 
spedflc  quantity,  nor  doea  it  convey  any  ore 
only  such  as  may  be  found  In  the  mines,  and 
the  plaintiffs,  never  having  mined  the  ore  In 
queatlfm,  or  any  portion  thereof,  had  no  title 
thereto,  and  were  not  entitled  to  the  posses- 
sion thereof.  This  Is  an  important  point 
in  the  casa  If,  under  the  terma  of  the 
leas^  the  Bailey  Mining  Company  had  no 
Intereat  In  the  ore,  then  that  company,  or 
the  mottbers  thereof  cannot  maintain  an  ac- 
tion of  rofdevin,  as  thla  M!tl<m  can  only  be 
maintained  by  a  person  having  a  general  or 
special  lnta«Bt  ta  the  property  replevied. 
Gartslde  v.  Nixon.  4S  Mo.  13&  The  said 
mining  lease  contained  the  following  pro- 
vislMis:  "raiat  the  part7  of  the  Ocst  part 
in  conalderatkm  of  the  aum  of  one  dollar 
to  him  in  hand  paid,  and  of  the  porform- 
anoe  by  second  partlea  of  the  terms  and  con- 
ditions hereof,  doea  by  these  presents  de- 
mise and  lease  unto  said  second  parttea  their 
heiia,  pwaonal  rQ)resentatlvea  and  asidgns, 
the  following  described  land  In  Jaqpw  county, 
MisBonrl,  to  wit:  The  south  half  of  the  aouth- 
eaat  quarter  of  the  northwest  quarter  of 
section  eight  (Q,  and  also  the  eaat  half  of 
the  souUiwest  quarter  of  the  northweat  quar- 
ter of  section  eight  in  townsliip  twenty- 
nine  (29),  of  range  thirty-two  (a^.  •  •  • 
This  lease  is  for  mining  purposes  only,  and 
all  uses  of  aald  land  not  Inomaiatent  with 
thorough  and  propra  mining  therein  as  here- 
in required  are  hereby  reserved  to  the  party 
of  the  flrat  part  Said  party  diaU  at  all 
times  liava  Qie  rl^t  to  go  upon  aald  land  and 
into  all  shafts  and  drifts  tber^n,  to  see  tlut 
the  twms  ot  this  lease  are  complied  wltlL 
Seomd  parties  shall  have  the  right  to  erect 
and  place  on  aald  lands  all  buildings  and 
machinery  necessary  or  proper  for  the  pur- 
pose of  mining  and  draining  said  land  and 
preparing  the  ores  for  market  thereon,  and 
to  remove  same  at  the  expiration  of  thla 
lease,  coeept  timbers  and  other  thli^  neces- 
sary to  support  the  ground  and  prevent  same 
from  caving  or  tailing  in.  Second  parties 
shall  pay  as  rent  or  royalty  7  per  cent  of 
the  gross  nurtet  price  ot  all  <»es,  minerals 
and  other  valuable  substances  mined  from. 
said  land,  said  n^alty  to  be  due  and  pay- 
able whatever  any  ores  or  minerals  or  other 
valuable  substances  are  s^d.  Subject  to 
the  full  performance  In  good  fidth,  of  all 
the  terms  and  conditions  hereof  this  lease 
shall  be  and  remain  In  force  for  the  term 
ot  twenty  years  from  tills  date^  Any  failure 
by  second  parties,  their  heirs,  personal  rq^ 
resentatlves  ox  assigns,  in  good  faith  to  carry 
out  and  perform  any  of  the  terms  and  con- 
ditlons  hurstrf;  shall  end  and  deteimhiA  thla 
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leaM  and  the  first  party  may  lo  declare  and 
re-ait»  upon  said  premises  and  take  and 
liold  complete  possession  thereof:"  The  lease 
was  properly  acknowledsed  and  filed  tor 
record  In  the  office  of  the  recorder  of  deeds 
for  Jasper  county.  Ho.  It  wIU  be  noticed 
«t  once  that  the  lease  Is  not  only  made  to 
the  second  parties,  bat  to  their  heirs,  per- 
•aonal  repreaentattree,  and  assigns,  and  that 
It  Is  not  a  sale  the  ore,  but  an  absolnte 
lease  ot  the  real  estate  tor  the  term  of  20 
year&  The  lease  «mtemplates  that  the  les- 
■Bem  shall  mine  the  ore  and  sell  It,  and  out 
•of  the  proceeds  i»7  the  -royalty  or  rent  of 
7  per  c^t 

In  Kirk  v.  Hattler,  140  Mo.  28,  41  S.  W. 
"292,  In  an  opinion  by  Judge  Gantt,  the  court 
held  that:  "An  Instrument  that  demised  and 
leased  a  certain  tract  of  ground  for  mining 
j>DTposes  (mly,  for  a  period  of  10  yean^  and 
gave  to  the  second  par^  the  rl^t  to  pos- 
-session  and  to  erect  gates  and  other  necessary 
tinlldlngs  thereon,  Is  held  to  be  a  lease,  and 
■not  a  license"— and  the  court  held  the  grant 
to  dig  and  mine  the  sine  and  lead  ore  on 
the  land  for  the  period  specified  thOTeln  was 
■a  lease  of  the  land,  so  den<«ulnated  and  so 
understood,  and  ttiat  It  was  such  an  Inter- 
■eat  In  the  real  estate  that  In  a  proper  case 
■eiedmeat  would  lie  for  the  land,  and  the  es- 
tate acquired  thereby.  In  that  cas^  as  here^ 
it  was  urged  that  the  Instmmoit  was  a  mere 
-mining  license,  and  to  that  claim  the  court 
said:  '*We  cannot  agree  to  such  a  rlew.  By 
■erery  test  known  to  ttie  law  this  Instrument 
Is  a  lease;**  The  St  Louis  Gourt  of  Ap- 
S>eala.  in  llobart  t.  Murray,  64  Mo.  App. 
:249,  while  holding  that  such  an  Instrument 
was  not  a  lease  because  It  had  no  deter* 
imlnlng  period,  yet  It  was  held  to  be  more 
than  a  license  to  mine,  and  tiiat  case  to  an 
■authority  supporting  respondents'  view  of 
this  point  In  Austin  t.  Mining  Co.,  72  Mo. 
SSS,  37  Am.  Sep.  446,  our  Snpreme  CJourt 
•declares  the  rule  to  be  that  sudi  an  Instru- 
ment while  It  Is  not  an  absolute  grant  of 
the  ore  in  the  land,  yet  when  the  lessee  has 
•entered,  the  estate  becomes  rested  In  him, 
«nd  he  Is  ttien  possessed,  not  of  property  In 
the  land  Itself,  but  of  the  term  for  years.  In 
Lacey  t.  Newcomb,  99  Iowa,  287,  68  N.  W. 
704,  the  Suprone  Court  of  Iowa  dedared 
that  an  agreement,  whereby  a  party  had  the 
-ezcluslTe  right  to  mine  coal  undn*  certain 
land  for  20  years,  and  to  use  In  connection 
with  the  mine  five  acres  ot  the  snrfiaoe  ot  the 
land'to  erect  buildings  thereon,  and  to  build 
and  opeeatB  railroads  and  flow  water  tbere- 
orer,  for  a  certain  royalty  per  ton  of  coal 
mined,  payaUe  as  rent  for  all  the  priTlleges 
.granted,  created  Uie  relation  of  landlord 
and  tenant  It  Is  said  In  Hey  wood  Fulmer, 
108  Ind.  65a  82  N.  B.  674,  18  U  R.  A.  491: 
"A  lease  m^  not  mly  confer  upon  the  les- 
-see  the  r^ht  to  the  occupancy  of  the  leased 
premtees,  either  generally  for  the  time  lim- 
ited, or  for  some  spedfle  purpose,  or  In  some 
«peclflc  manner,  or  the  ritflit  to  occuigr  and 


cultlTato  and  to  remore  the  products  of  cul- 
tivation, but  It  may  confer  upon  him  the  pow- 
er to  occupy  and  r^ore  a  port!<m  of  that 
which  constitutes  the  land  Itself.  Familiar 
and  common  examples  of  such  leases  are 
those  authorising  the  lessee  to  quarry  and 
remore  stone,  to  open  mines  and  remore  ores, 
minerals,  or  to  sink  wdls  for  procuring 
petroleum  and  natural  ga&  The  power  to 
execate  leases  for  sudi  purposes,  and  the 
fact  that  the  Instrumoit  by  which  such  in- 
terest In  land  Is  granted  may  be  In  all  es- 
sentlal  particulars  a  lease  will  not  be  qnes* 
tlfmed."  Ibnlfestly  there  can  be  no  ralld 
reasm  vhy  a  lease  may  not  confer  nptm  the 
lessee  the  rli^t  to  remore  a  portion  of  the 
sou  or  of  sand  and  grard  fonnd  upon  the 
surface  of  the  land  leased,  as  well  as  to  re- 
more stme,  ooaU  sfnc^  and  lead  found  ^dier 
upon  the  surface  m  beneath  It 

By  reading  the  Instrument  it  wUl  be  no- 
ticed that  it  oonftrs  present  rights;  It  Is  as- 
slgnaUe;  it  Is  for  a  fixed  period ;  itproridn 
for  a  r^Iar  rmtal,  and  the  right  to  mine  Is 
exduaive  In  the  lessees  for  the  period  fixed  In 
the  lease;  the  rent  or  royalty  Is.  by  express 
terms,  payable  at  certain  times,  and  we  are 
satisfied  that  under  the  provisions  of  this  in- 
strument and  during  the  20-year  period 
named  ther^  no  one  but  the  lessees  and 
their  assigns  had  any  rl^t  to  mine  said 
premises  or  any  part  thereof.  These  things 
being  tru^  it  must  be  conceded  that  the  les- 
sees had  the  right  to  the  poBseeslon  of  the 
ore  In  the  ground,  and  after  it  bad  beoi 
dieaned,  and  that  the  landlwd  had  no  interest 
thwein,  and  had  no  rl^t  to  Interfere  with 
the  tenant's  possession  tha«of.  Lacy  r. 
Wearer,  48  End.  878, 19  Am.  Repi  683;  Dix- 
on r.  Nloeolls,  89  HL  872,  89  Am.  Dec.  812; 
Danlds  r.  Brown.  84  N.  H.  454.  69  Am.  Dec 
5(Ki;  Cobbey  on  Replevin,  i  2S:  Goan  Molcb 
39  Mich.  464.  Where,  by  the  terms  of  the 
lease,  the  tenant  Is  to  Ihre^di  the  wheat  cn^ 
and  to  ddirer  to  the  UmdhHrd  a  certain  Share 
In  the  bushel,  the  tenant  has  ttn  rlj^t  to  pos- 
session at  the  wheat,  and  may  maintain  re- 
plerln  th«efor,  even  against  the  landlord. 
Cunningham  r.  Bak»,  84  Ind.  607;  Cobbey 
on  Beplevln,  |  86. 

Api>klant  has  called  our  attention  to  Boone 
V.  Stover,  tf6  Mo.  435;  Bodiester  r.  Gate  City 
Mining  Co.,  86  Mo.  App.  447;  Ohltwood  r. 
Lanyon,  98  Mo.  App.  226 ;  Arnold  r.  Benn^ 
82  Mo.  App.  156.  The  three  casea  above  dted 
from  the  Courts  of  Appeals  are  tUl  cases 
where  the  parties  were  mining  under  rules 
and  regulations,  and,  as  we  hare  said,  the  re- 
lation of  landl<»d  and  tenant  did  not  «fsc 
ther^  but  the  partlei  mining  were  simply 
licensees.  In  Boone  Btorer,  nbore  dted, 
the  court  htid  the  parties  Uoensees  because 
the  contract  under  whldi  they  mined  required 
them  to  d^rer  weddy  all  mlnoal  raised  on 
the  land  to  the  party  imder  wtiom  ttuj  were 
mining.  Tliey  wwe  not  authorised  to  sell  or 
dl^oee  at  the  ore^  bnt  slmidy  to  mine  and 
turn  it  oreir.  The  other  case  reUed  oo  by  ap- 
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pellaDt  la  AaBtin  t.  HnntaTllle  Coal  Co.,  72 
Ma  535,  87  Am.  B^.  446,  and  by  a  reading 
of  that  case  it  will  be  seen  that  It  la  not  an 
authority  for  tbe  appellant,  bat  la  clearly 
against  it 

From  a  careful  reading  of  tbe  aatborltlea 
above  cited,  and  vtbers,  we  are  of  the  of^nlon 
that  the  instnunent  is  a  lease,  and  that  by  ita 
tem»  tbe  relation  of  landlord  and  tenant 
was  created.  Tbe  lease  was  dated  July  7, 
1898,  and  therefore  there  was  an  nnexplred 
term  of  16  years  when  the  alleged  wrong  was 
committed.  The  mining  by  the  appellant  had 
sbown  that  valuable  ore  was  along  the  west 
line  of  respondents*  property,  and  there  can 
be  no  doubt  but  what,  within  the  term  of 
the  lease,  tbe  respondaits,  or  tbeir  assigns  or 
lessees,  would  IiaTe  removed  the  ore.  These 
things  all  being  considered,  we  are  of  the 
opinion  that  the  right  to  maintain  tbe  action 
of  replevin  for  the  ore  was  in  the  loaacoa  at 
the  time  thla  salt  waa  institnted. 

Another  assignment  of  error  is  that  the 
administrator  of  B.  H.  Branch  was  not  an 
owner  of  the  property,  or  bad  any  Interest 
therein ;  that  upon  the  death  of  R.  H.  Branch 
his  interest  vested  in  his  heirs,  and  not  in  the 
administrator.  There  was  introduced  In  evi- 
dence an  order  of  the  probate  court  of  Jaqper 
county,  made  in  1901,  directing  the  adminis- 
trator to  take  possession  of  the  real  estate 
and  rent  It.  Section  130,  Rev.  St  1890  (Ann. 
St  190S,  p.  379),  provides  that:  "No  adminis- 
trator shall  rent  or  control  real  estate  of  tbe 
deceased,  unless  the  probate  court  shall  be 
satisfied  that  it  Is  necessary  to  rent  said  es- 
tate for  the  payment  of  debts,  and  make  an 
order  of  record,  requiring  such  administrator 
to  take  pOBseaslon  of  and  rent  tbe  same,  and 
upon  such  order,  the  administrator  may  prose- 
cute and  maintain  any  action  for  the  recov- 
ery of  audi  real  estate  In  tbe  aame  manner 
and  with  like  effect  as  tbe  Intratate  might 
have  done  In  bis  lifetime."  Thla  aectlon  of 
the  statute  not  only  provides  for  the  admin- 
istrator renting  the  property,  but  seems  to 
place  him,  when  the  order  Is  made,  in  full 
chaise  thereof,  with  the  right  to  maintain 
any  action  for  the  recovery  of  the  same  that 
the  Intestate  might  have  maintained  In  hia 
lifetime.  This  Is  the  construction  placed  up- 
on the  statute  by  the  Supreme  Oourt  Hall 
T.  Bank,  14S  Mo.  418,  46  S.  W.  1000.  The  pe- 
tition alleged  in  thla  case  that  the  adminis- 
trator and  the  other  parties  named  composed 
a  copartnership  known  as  the  Bailey  Mining 
Company,  and  that  this  company  was  the 
owner  of  this  ore.  There  was  no  affidavit 
filed  denying  the  existence  of  the  copartner- 
ship, 88  alleged.  The  appellant  has  argued  In 
his  printed  brief,  and  at  the  oral  hearing  of 
the  case  in  this  court,  that  tbe  statute  In 
regard  to  administrators  renting  the  real  es- 
tate should  only  be  construed  to  mean  farm 
rentals,  or  rentals  for  bnalnesa  and  residence 
purposes,  and  not  to  include  the  right  to 
lease  for  mining  purposes.  The  Supreme 
Ooiirt  of  Iowa,  in  Laccgr  t*  Newcomb^  abova 
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dted,  in  construing  the  word  "mt,"  says: 
"Now  our  statute  allows  the  landlord  a  Hen 
for  'rent'  Rent  has  been  defined  to  be  a  'cer- 
tain profit  issuing  yearly  out  of  lands  and 
tenements.*  Bent  is  a  compensatton  for  the 
use  of  lands  demised,  and  is  treated  as  a 
profit  issuing  out  of  the  land  and  tenements. 
2  Woods,  Landl.  &  Ten.  8  445.  'A  royalty 
payable  upon  the  stone  or  ore  taken  from  the 
land,  or  upon  ■  brick  made  from  the  earth 
thereon,  is  held  to  be  a  rent  that  may  be  dis- 
trained for,  although  the  soil  is  gradually  ex- 
hausted, and  the  royalty  is  not  paid  out  of 
the  renewing  produce  of  the  land.'  2  Woods, 
Landl.  it  Ten.  445.  'Bent  may  be  in  the  form 
of  royalty.'  We  have  held  rent  to  be  a  'cer- 
tain profit  either  In  money,  provision,  diat- 
tda,  or  labor  isauing  out  of  lands  and  tene- 
ments, in  retribution  or  return  for  their  use.' 
Merrltt  v.  Fisher,  19  Iowa,  857."  In  Raynolds 
T.  Hanna  (C.  O.)  55  Fed.  799,  It  was  held  that 
no  technical  form  of  words  was  necessary  to 
create  a  lease,  and  that  it  was  not  material 
that  the  rent  to  be  paid  on  tbe  lease  was 
called  "royalty,"  which  was,  perhaps,  the 
more  appropriate  word  where  teat&l  waa 
baaed  upon  the  quantity  of  coal  or  other  mln- 
etal  to  be  taken  from  the  mine.  It  has  also 
boax  held  that  an  agreem«it  between  the 
owner  of  the  stone  quarry  and  another  person 
that  the  latter  should  work  the  quarry  and 
s^  the  stone  and  pay  a  part  of  the  proceeds 
to  the  owner  creates  the  relation  of  landlord 
and  tenant  The  authorities  are  well  collect- 
ed In  liacey  v.  Newcomb,  and  the  reasoning 
of  that  case  Is  sound,  and  there  Is  no  reason 
for  holding  that  if  a  man  dies  owning  a 
sand  bank,  stone  quarry,  coal  or  ainc  mine, 
our  statute  does  not  authorize  the  probate 
court  to  order  the  administrator  to  leaae  the 
same  for  the  purpose  of  obtaining  money 
with  which  to  pay  the  debts.  The  renting  of 
the  same  for  a  year  or  two  might  provide  suf- 
ficient money  with  which  to  pay  all  the  debts, 
and  thereby  preaerre  the  fee  for  the  heirs  or 
legatees. 

Finally  the  appellant  asserts  that  J.  A. 
Oaddls  was  not  a  proper  party  plaintiff,  as 
the  evidence  i^ows  he  had  no  interest  in  the 
property.  In  addition  to  the  fact  that  It  was 
alleged  in  the  petition  that  he  was  a  member 
of  tbe  copartnership  known  as  the  Bailey 
Mining  Company,  and  the  answer  did  not 
deny  the  same  aa  required  by  tiie  statute.  It 
cannot  be  said  from  the  evidence  that  be  had 
no  Interest  There  were  asslgnmoats  of  cer- 
tain Interests  In  the  leas^  and  one  of  those 
was  an  assignment  of  an  undivided  one-eighth 
Interest  to  J.  A.  and  Ell  C  Qaddia  This  as- 
signment was  filed  for  record  In  the  office  of 
the  recorder  <tf  deeds  of  Jaq)er  county,  Mo., 
on  the  7th  day  at  October,  1898,  and  at  the 
time  the  suit  waa  commenced,  thp  record  in- 
terest of  said  J.  A.  Gaddla  atlU  stood  Just  as 
It  did  wh«k  this  assignment  was  filed  for  rec- 
ord. It  is  true  the  testimony  showed  that  he 
had  made  some  arrangemraits  with  others  of 
the  ^alntUEa  to  ooUeet  bis  royalty  and  lotrtc 
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after  htg  interest:,  "but  there  was  no  asslgn- 
ment  of  i^eco^  or  otherwise  offered  In  erl- 
dence.  idiowliig  thtft  he  had  transferred  the 
Interest  he  acquired  In  the  lease  by  proper 
assignment  duly  recorded.  And  when  re- 
spondents were  trying  to  show  the  terms  of 
this  arrangement,  appellant's  counsel  object- 
ed because  It  was  shown  to  be  in  writing,  and 
IMtrol  testlmoDT  was  not  proper,  and  Qie  court 
sustained  the  objection. 

As  said  in  the  former  part  of  this  opinion, 
the  merits  of  the  controversy  are  with  the 
plaintiffs.  The  appellant  mined  where  It  bad 
no  right  to,  and  at  this  time  makes  no  serious 
claim  to  the  ore,  but  simply  contends  that  the 
plaintiffs  ought  not  to  recover  because  of  cer- 
tain technical  objections  to  their  title  and 
their  method  of  procedure.  When  the  equi- 
ties of  a  cause  are  with  a  certain  party,  it 
should  be  the  duty  of  the  court  to  try  to  de- 
cide the  cause  in  favor  of  the  party  thas  real- 
ly entitled  to  the  victory.  Of  course  this 
means  that  persons  must  pursue  the  lines  of 
procedure  authorized  and  recognized  by  law 
In  securing  their  Just  demands,  and  to  ignore 
these  methods  that  experience  has  shown  to 
be  wise  and  necessary  provisions,  mistakes 
and  errors  will  be  made,  but  after  a  careful 
examination  of  all  the  objections  made  by 
the  appeHant,  we  are  satlsQed  that  no  errors 
material  to  the  Issue  were  committed  by  the 
trial  court ;  and,  the  Judgment  being  for  the 
right  party,  we  wlU  not  disturb  It. 

It  Is  therefore  ordered  that  the  Judgment 
at  tiie  trial  court  be  alBnbed.  All  concur. 


Intention  of'  tiie  parties  dedueible  from  the  eos' 
tract  and  the  saranmdiDg  dicuouiancea. 

[Ed.  Note.— For  other  cases,  aes  Tnjnnrrto^ 
Cent  Dig.  I  128;  Dec.  DigTrOB^*] 

4  DaHAOBS  (I  78*)— OOlfTSACTS— IdQUXDATZD 

Damaoes. 

Where  a  contract  not  to  engage  In  a  rival 
bnsiness  in  a  partienlar  locality  within  a  spec- 
ified time  provides  for  the  paymfiit  of  a  stipu- 
lated Bum  on  a  brMch.  tha  amonnt  Is  regaraed 
as  liquidated  damages  and  not  as  a  pmal^. 

tEH.  Note.— For  other  cases,  see  Damages, 
Cent  Dig.  |  160;  Dec.  DlgTira.*] 

6.  Injunction  (8  S9*)— RBSTBAimRO  Bskach 
or  Ck>NTBAcr— Liquidated  Damages. 

A  ooDtract  by  a  retail  lumber  dealer  for  the 
sale  of  a  sto^  of  lomber,  together  with  his 
good  will,  which  stipulates  that  the  seller  will 
not  enga^  In  the  lumber  business  within  grati- 
fied territory  irithln  a  spedfled  time,  and  tiut 
in  case  of  any  violation  at  the  agrsemeBt  1^ 
bim,  he  aduiowledges  Mmanif  indebted  to  the 
buyer  Id  a  specified  sum.  makes  the  specified 
Bum  liqnidatea  damages  but  does  not  give  Uie 
seller  the  option  of  MyiDff  the  llqnldated  dam- 
ages to  reenter  the  poslness,  b«t  the  bnjar  is 
entitled  to  Injanctlve  relief. 

[Ed.  Note.— For  other  cases,  see  Injunctioa, 
Cent  Dig.  I  128;  Dec  Dig.  f  69.*] 

9.  iNJUNcnoH  (I  59*)— Bestbainino  Breach 
or  OonTaACT--8TiFni.ATion  fob  Liquidated 
Dauaobb. 

Where  liquidated  damages  were  provided 

for  In  case  of  a  breadi  of  contract,  and  it  ap- 
pears that  the  intention  was  to  give  the  party 
tbe  alternative  to  perform  or  pay,  the  breech 
will  not  be  enjoined;  but  where  the  contfacC 
is  absdote.  and  cannot  be  constmed  as  mean- 
ing that  tbe  party  shall  have  the  right  to  do  the 

Sirohlbited  acts  or  pay  the  sum  named,  an  in- 
unction  lies  to  restrain  it  whether  the  asm 
to  be  paid  Is  regarded  as  Itquldated  daiBBgas  or 
not. 

[Dd.  Note— For  other  cases,  see  Injonctioii, 
Gent.  Dig.  1 128;  Dec  IMg.  |  B».*] 

7.  Injunction  (|  ei*)— RBSTBAinina  Bbback 

OF  CONTBACT  —  BwaAOIKO  m  COMPETIXO 

Business. 

A'retail  lumber  dealer  sold  bis  stodc  of  lum- 
ber and  good  will,  and  agreed  not  to  engage  in 
the  lumber  business  within  a  specified  time  asd 
locality,  and  violated  the  agreement  by  re-eoter- 
ing  the  business.  The  evidence  showed  that 
there  was  not  any  possible  way  whereby  the 
buyer  conid  determUis  his  loss  ansing  from  the 
seller  re-entering  the  business.  ITeld,  that  equi- 
ty coald  alone  afford  adequate  relief  to  the 
buyer,  and  he  was  entitled  to  an  Injunction  re- 
straining the  seller  from  aigaging  In  such  bost- 
ness. 

[Ed.  Note.— For  other  cases,  see  Injunction, 
Cent  Dig.  H  121-123;  Dec.  Dig.  S  81.*] 

Appeal  from  Circuit  Court;  PbdpB  Ooun- 
tfi  L.  B.  Wooditd^  Jadg& 

Actlm  by  J.  W.  Wills,  Sr.,  and  anotter. 
partners  xaulet  tb»  firm  name  at  Wills  Lum- 
ber Company,  againat  J.  J.  Forester  and  an- 
other, partners  under  the  firm  name  of  Por> 
ester  A  Powell  Lumber  Oompanr.  From  a 
Judgment  for  defaidants,  i^alntllte  appeaL 
Beversed  and  remanded. 

This  was  an  action  for  an  Injunction  to 
restrain  tbe  respondents  from  operating  and 
conducting  a  lumber  yard  In  the  city  of  St 
James,  Phelps  county.  Mo;,  In  violation  of  a 
wrlttrai  agreement  executed  by  tbe  parties 

■Por  other  cases  SM  same  iogio  and  sftitton  HUVBBR  In  Dsa.  *  Am.  Dfaa  INT  t»  «ati^  *  BapoAsr  tnteaa 


WILLS  et  al.  v.  FORBSTEB  et  al. 

(Springfield  Court  of  Appeals.    Misaoari.  Jan. 
10,  1910.    On  Motion  to  Modify 
Judgment,  Feb.  7.  1910.) 

1.  Good  Will  (|  5*)— Sau:— Considebatiow 

A  contract  for  the  sale  by  a  retail  lumber 
dealer  of  his  stock  of  lumber  and  his  good  will, 
which  recites  that,  In  further  consideration  of 
the  purchase,  he  agrees  to  refrain  from  en- 
gaging In  tbe  retail  Idmber  basineas  within  a 
specified  territory  aad  for  a  specified  time, 
shows  a  eonsideratioo  snfficieot  to  support  his 
agreement  not  to  engage  In  such  businesa. 

[Ed.  Note.— For  other  cases,  see  Good  Will, 
Cent  Dig.  I  2;  Dec.  Dig.  |  6.*] 

2.  Injunction  ({  61*)— Bestbaihino  Bbxach 
or  Co  ntbact— Conditions  in  Contbact  tob 
Sale  op  Good  Wiix. 

Where  a  party  agrees  for  a  conrideration 
not  to  engage  in  a  given  bosioess  for  a  certain 
time  in  a  given  territory,  a, violation  entitles  tbe 
party  Injured  to  Injuoctive  relief. 

lEd.  Note.— For  other  casea  see  Injunction, 
'Cent  Dig.  H  121-123;  Dec.  Dig.  |  «1.*] 

3.  Injunction  (|  60*)— Bbbtbainino  Bbeach 

or  CoNTRACn^TIPITtATION   FOB  DAKAQBS 

—Intention  or  PARma. 

Whether  a  contract  atipulatiog  that.  In  case 
of  any  violation  of  the  agreement,  the  party  so 
riolating  it  a^nowledges  ola  indebtedness  to  tbe 
other  in  a  spAlSed  «ata,  limits  the  remedy  of  the 
party  inJared  ^  an  action  at  law*  or  whether 
be  Is  entitled  to  Injunctive  relief,  depends  on  tbe 
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appenant  and  respondent  on  the  28th  day  of 
May,  1906,  in  wtilch  respondents  bound  them* 
Belvea  "to  refrain  from  engaging  In  the  gener- 
al retail  lumber  buBlness  In  the  city  of  8t 
Jamea,  UlBaonrl,  for  a  period  of  fifteen  years 
from  the  date  of  this  contract" 

The  evidence  and  admissions  of  respond- 
ents establish  the  fact  that  after  having  en- 
tered Into  Bald  contract,  whereby  they  sold 
and  delivered  their  business  to  aj^pellants, 
they  opened  and  began  to  operate  a  lum- 
ber yard  In  St  James  contrary  to  the  terms 
of  said  agreement,  as  competitorB  of  appel- 
lants, and  advertised  the  fact  in  a  newspaper 
published  In  said  dty,  and  vrere  engaged  in 
sucb  competitive  lumber  business  at  the  time 
of  and  prior  to  the  commencement  of  this 
suit  Among  other  defenses,  it  was  claimed 
"that  the  contract  was  In  restraint  of  trade," 
which  clause  in  the  answer  was  on  motion 
stricken  out  by  the  trial  court  The  pleadings 
presented  the  Issue,  and  tbe  findings  of  the 
trial  court  were  presumably  based  upon  a 
statement  In  the  contract  stipulating  that 
In  case  of  "any  violation  of  the  agreement 
by  tbe  parties  of  the  first  part  (respondents) 
they  hereby  acknowledge  themselves  indebted 
to  tbe  said  parties  of  the  second  part,  either 
collectively  or  singly.  In  the  sum  of  one  thou- 
sand dollars." 

The  Judgment  of  the  trial  court  was  for  the 
respondents,  dismissing  the  bill  and  giving 
judgment  for  costs  with  an  order  of  execu- 
tion. The  evidence  necessary  to  a  better  un- 
derstanding of  the  case  la  set  out  in  the  opin- 
ion. 

Jones  Bros,  and  C  H.  Stanbot,  for  appd- 
lants.  Watson  ft  Holmes,  for  respondents. 

NIXON,  P.  J.  (after  -stating  the  facts  as 
above).  The  evidence  in  this  case  clearly 
shows  that  the  reason  appellants  poichaaed 
tbe  Forestor  ft  Powell  lumber  business  was 
"that  the  trade  that  came  to  St  James  was 
not  snflSdent  to  support  two  lumber  yards 
upon  a  reasonable  basis."  It  Is  also  sbown 
that  the  $1,000  mentioned  In  the  contract  to 
be  paid  in  case  of  breach  bad  never  been 
paid  hy  respondoits  to  appellants  at  the  time 
of  the  Institution  of  this  suit  Uptai  the  sale 
being  completed,  tbe  respondents  delivered 
their  bosiMSS  to  apptilants  In  accordance 
with  their  contract.  Appellants  took  posses 
■ion  about  the  28th  day  of  May,  1906,  and 
continued  to  operate  the  business  up  to  tbe 
time  of  and  after  the  institution  of  this  suit 
In  Angnstv  1906.  It  appears  that  some  time 
about  the  Ist  of  July,  1008,  tbe  respondents 
opeoaA  a  lumbw  yard  in  the  city  of  St  James 
in  their  own  name  and  wait  Into  business 
again.  They  k^t  for  sale  abont  the  same 
daas  of  goods  and  stock  anally  kq»t  In  a  gmr 
eral  retail  lumber  business  and  tbe  same 
class  of  goods  that  tbey  sold  to  ampellants. 
Tliey  GOitlnned  in  tbe  business  tnm  the  1st 
of  Jnly,  1808,  nntU  after  the  institoUon  of 
this  suit  and  an  still  engaged  in  said  busl- 
nesik 


1.  Tbe  consideration  named  In  the  contract 
was  Buflflcient  to  support  the  agreement  of  the 
reqwndents  not  to  engage  in  the  gen«^  re- 
tall  lumber  business  at  St  James  for  a  period 
of  16  years,  and  was  legal  and  binding  and 
not  against  public  policy.  Angelica  Jadcet 
Co.  V.  Angelica,  121  Mo.  App.  226,  08  S.  W. 
805;  Gill  v.  Ferris,  82  Mo.  166;  Tandiver  v. 
Robertson  ft  Son,  129  Ma  App^  807,  102  S. 
W.  659. 

2.  Under  tlie  decisions  of  the  courts  of  this 
state,  where  parties  agree  for  a  considera- 
tion not  to  engage  In  a  given  business  for  a 
certain  time  In  a  given  locality,  like  the  con- 
tract in  this  case,  a  violation  entitles  the 
parties  Injured  to  Injunctive  relief  by  equity. 
This  has  been  long  and  uniformly  held  to  be 
the  law  In  this  state  and  an  Injunction  is  tbe 
proper  remedy  to  restrain  the  violation  of 
such  a  contract  Angelica  Jadcet  Co.  v. 
Angelica,  supra ;  GUI  v.  Ferris,  supra ;  Gor- 
don V.  Mansfield,  84  Mo.  App.  367. 

3.  The  respondents  have  pleaded  a  dense 
in  their  contract  which  recites  that  the  dam- 
ages for  Its  violation  are  stipulated,  and  re- 
spondents contend  that  therefore  the  juris- 
diction of  a  court  of  equity  to  grant  Injunc- 
tive relief  is  ousted  by  the  very  terms  of  the 
contract  Itself.  This  is  the  principal  question 
for  consideration  in  this  case.  For  the  pur- 
pose of  bringing  Into  review  and  under  In- 
spection the  most  jHXimlnent  provisions  of 
the  contract,  they  may  be  sectlonalized,  so 
as  to  bring  out  in  stronger  light  the  control- 
ling question  to  be  discussed  and  decided  in 
this  case. 

(1)  The  property  purchased  by  the  appel- 
lants is  specifically  described  in  the  contract 
as  follows:  "The  said  parties  of  the  second 
part  have  this  day  purchased  of  the  parties 
of  the  first  part  their  entire  stoi^  of  lum- 
lier,  consisting  of  doors,  windows,  moulding, 
paints,  oils,  shingles,  lath,  lumber,  both  rough 
and  dressed,  lime,  cement,  etc.,  together  witta 
their  Infiuence  and  good  will."  It  Is  to  be 
noted  that  by  the  terms  of  tills  contract,  the 
appellants  purchased  not  only  the  tangible 
merchandise  In  the  stock  of  lumber,  but  also 
the  Intangible  property — the  respondents'  in- 
fluence and  good  will  in  the  business — a 
material  asset  and  deemed  of  such  value  to 
the  busUiess  as  to  be  inserted  in  the  cMtract 
of  sale  and  transfened  with  tbe  stock  of  lum- 
ber. 

09  Another  clause  of  the  contract  Is  as 
ffdlows:  "In  further  consideration  of  the 
above  purchase,  the  said  parties  of  tbe  first 
part  agree  to  regain  from  mgagtng  in  tbe 
general  retail  lumber  business  In  the  city  of 
St  James,  Phelps  county,  Missouri,  for  a 
period  of  flfteoi  years  from  the  date  of  this 
contract,  either  directly  or  Indirectly,  by  per- 
son, cOTporatlon,  individual  or  deriE."  Ko 
language  could  l>e  used  that  would  more 
dearly  embody  tbe  intention  of  the  parties 
to  ttie  contract  It  was  unmistakably  the  In- 
tuition to  iwevent  the  reqrandents  from  en- 
(atfns  Jn  t^e  general  retail  lombo^  business , 

Digitized  by  GooqIc 


1003 


124  SOUTHWBSXBBN  BBFOBTmt. 


In  flw  dtf  of  St  7ainM  tor  a  period  of  15 
Twn,  M  plalnlr  expressed  as  not  to  admit 
of  two  constmctltftis.  Tbe  ooDtract  Is  tm- 
eqnlTocal,  uncondltlona],  and  absolute  tn  Its 
terms.  Tet,  l;i  Tlolation  of  tbe  prohlbltioiis 
of  this  contract,  the  respondents  soon  after 
taming  orer  the  business  and  after  having 
received  a  full  consideration  for  tbe  lumber 
and  merchandise  and  also  for  their  Influence 
and  good  will,  commeDced  to  assist  in  op- 
erating the  lumber  yard  of  J.  M.  Clark  A  Son 
in  tbe  dty  of  St  James,  and  In  Julj,  lOOS, 
set  up  for  themselves  a  general  retail  lumber 
business  In  the  same  town.  J.  W.  Steen 
stated  as  a  witness  that  he  was  "Qa  publisher 
of  the  St  James  Journal,  a  newspaper  pub- 
lished In  St  James.  **I  know  J.  J.  Forester 
and  W.  H.  Powell;  th^  are  In  lite  retail 
lumber  bnsinees.  Ur.  Forester  authorised  me 
to  put  an  advertlsemmt  In  my  paper  of  July 
IT,  1906^  and  similar  notices  have  been  car- 
ried In  my  paper  nearly  every  weA  down 
to  the  present  time."  Aiqidlants  then  Intro- 
dnced  the  St  James  Journal  of  July  17, 1908. 
In  whldi  appeared  Uie  fi^owlng  adratlse- 
ment:  "Forester  ft  Powell  Lumber  Go.  We 
have  bon^t  the  Inmbw  stock  of  J.  M.  Gark 
&  Son.  Have  ordered  and  In  transit  eight 
cars  of  lomber  and  all  kinds  of  building  mate- 
rial. We  boQiJLt  on  the  lowest  market  that 
has  existed  for  several  years.  Our  prices 
are  lower  than  those  of  any  onnpetltor  In 
the  county.  Hie  grades  of  our  lumber  are 
the  very  best  Come  and  get  prices.**  J. 
J.  Forester,  one  of  Oie  respondents,  testified: 
"Mr.  Powell  opoied  op  our  lumber  yard  as 
stated  In  the  complaint  some  time  In  July, 
ISOSk  and  I  assisted  In  op»atlng  the  lumber 
yard  of  J.  U.  Glark  it  Son  after  the  contract 
now  In  suit  was  made.  Mr.  Powell  and  I  are 
stin  rannlnc  the  lumber  yard  at  St  James 
and  It  la  our  Intention  to  continue  to  run  It** 
<^  Tbe  resptmdoits  In  their  answer  set 
up  tbe  only  substantial  defense  offered  In 
this  case— a  clause  In  the  contract  which 
provides  fliat  for  "any  violation  of  the  above 
agreonent  by  said  parties  (tf  the  first  part 
they  hereto'  acknowledge  tbemsdves  to  be  In- 
debted to  said  jiartles  of  the  second  part 
^ther  collectively  or  singly.  In  the  sum  ot 
one  thousand  doUais,  to  be  paid  on  donand 
or  collected  as  any  other  dvU  case  by  suit 
as  upon  an  ofioi  account"  Tbe  effect  of 
this  provision  of  the  contract  Is  the  storm 
center  of  the  oontrovwsy  In  this  salt,  and 
It  is  the  only  fSatnrs  of  the  case  npm  wlildi 
the  trial  court  could  have  entered  a  Jad|^ 
meat  for  flie  respondenta.  Tbe  qnestloa  pre- 
sented Is:  What  effect  does  the  contract 
for  stlpulatsd  damages  have  to  oust  the  equi- 
table Jurisdiction  to  enjoin  a  breach  Igr  tbe 
re^randento?  Tb»  argoment  oC  the  respond- 
ents is  stated  in  tbelr  brief  as  follows:  "If 
the  provisions  in  this  contract  for  the  sum 
therein  stipulated  upon  breach  of  said  con- 
tract was  Intended  by  tiie  parUes  as  stip- 
ulated damages,  then  an>dlento  are  remitted 
to  their  actloa  at  law  to  recover  tb^  dam- 


ages and  equity  will  not  aid  tbem  by  way 
of  InJunctlML**  Tlie  question  thus  presented 
Is  of  first  Impresslcm  so  ttx  as  tbe  appellate 
courts  of  this  state  are  concerned,  bot  It 
has  been  a  vexed  question,  mudi  labored. 
In  other  jorlsdictions,  and  Uiere  are  some 
conflicts  In  courts  of  last  resort  that  are  ir- 
reconcilable. The  question  at  the  bottom  of 
this  inquiry  Is  to  ascertain  what  was  tbe 
Intention  of  the  parties  antdlant  and  re- 
spondent dedndUe  from  the  four  comers  of 
the  contract  and  the  sornmndlng  dream- 
stances  at  the  time  It  was  mtoed  into.  As 
we  have  seen,  the  language  of  the  omtract  Is 
that  for  any  vlolatliHi  of  the  agreement  by 
the  respondents,  they  bound  themselves  in  the 
sum  of  91t000  'to  be  collected  by  salt,**  etc. 
Sndi  XKOvislon  of  the  contract  for  ttie  pay- 
mMit  of  this  sum  ot  mmey  upon  a  breadi 
of  the  cwtract  was  evidently  Intended  by  the 
parties  as  sUpulated  damages,  and  It  is  so 
claimed  by  respondents  in  their  brief.  Test- 
ed by  tbe  rules  stated  by  the  text-writers 
and  tbe  antboritles,  the  sum  named  in  tbia 
contract  Is  unquestionably  liquidated  dam- 
ages. "Where  a  contract  is  not  to  engage  in 
a  rival  business  in  a  particular  locality,  or 
engage  In  trade  or  practice  a  profession  with- 
in designs  tad  limits,  and  a  provision  is  made 
for  tiie  payment  of  a  stlpnlated  sum  on  a 
breach,  the  general  tendency  of  the  cases  Is 
to  treat  sncb  amount  as  liquidated  damages 
and  not  as  a  poialty."  19  Am.  &  Ekig.  s&icy. 
Law,  420.  'mie  fact  that  a  contract  is  for 
the  x»erformance  ot  a  single  act  or  condition 
is  r^rded  by  the  courts  as  favoring  the  con- 
struction Oiat  a  Btlpolated  sum  to  be  paid 
en  noiy>erfonnanee  is  to  be  r^carded  as  liq- 
uidated damages  rather  tiun  as  a  penalty.** 
19  Am.  ft  Eng.  Ency.  Law,  405. 

In  the  case  of  Jaqoltb  v.  Hudson,  S  MldL 
iSS,  it  is  said:  "When  A.  and  B.  ntered  into 
an  agreement,  In  and  1^  whldi  it  was  pro- 
vided that  said  A.  agrees  to  wett,  and  by  these 
presents  does  sell  and  convey,  unto  the  said 
B.,  his  hdrs  and  assigns^  all  bis  rli^t,  title, 
and  Interest  In  tbe  stock  of  goods  now  owned 
by  tbe  firm  oC  A.  and  R.  togeOier  wilb  all 
the  notes,  ete. ;  and  that  tte  partnership  tbat 
has  existed  between  A.  and  B.  Is  berelgr  dis* 
solved ;  and  that  tbe  said  A.,  by  tliess  pres- 
ents,  agrees  that  he  will  not  engage  in  the 
mercantile  business  In  T.  for  blmsdC  or  for 
or  in  connection  with  any  otha  one.  for  the 
space  of  three  years  from  this  date,  upon  the 
forfeiture  of  one  thousand  dcdlsn,  to  be  col- 
lected by  said  B.  as  bis  daaasges.'  H^  that 
this  CorfeltiiTe  rdatas  only  to  tbe  agreement 
not  to  ei^ge  In  business,  and  fliat  tbe  anm 
mentioned  as  stipolated  and  ascertained  dam- 
ages; is  to  be  reeovwed  <m  a  teeacfa  of  that 
agreemnt  and  is  not  a  penalty.**  Also,  in 
Mar  T.  Orawfotd,  UO  Mo.  004^  n  8-  V.  688, 
our  SnproM  Oooit,  In  detominlng  whether  s 
pw^alm  in  a  contcact  for  tbe  payaiait  of 
DKmcT  npott  a  brsacb  of  tbe  amtruA  was  a 
poialty  or  llqaldated  dsmsges^  aftw  renew- 
ing at  lengUi  the  sotfaorlties  bearins  upon 
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■fbe  queBt!on,.saId:  TThe  sum  of  tbe  whole 
matter  Is  tiiat  where  the  contract  la  one 
YoQcbtDg  a  legal  sabject-matter,  tbe  parties 
sal  Juris  and  tbe  damages  for  a  breach  can 
be  compated  with  certainty  by  definite  rules, 
tlie  conrts  will  construe  It  to  be  a  penalty; 
l>iit  where  from  the  nature  of  the  contract 
"the  damages  cannot  be  calculated  with  any 
degree  of  certainty,  or  any  attempt  to  get  the 
actual  damage  would  be  difficult,  If  not  Tain, 
or  where  the  exact  damage  1b  not  susceptible 
of  definite  ascertainment'  or  where  the  acts  to 
be  done  or  omitted  'are  not  measurable  by 
any  exact  pecuniary  standard,*  and  tbe  In- 
tention uf  tbe  parties  'Is  plain  and  palpable,' 
and  the  amount  stipulated  In  the  contract 
as  the  damages  to  be  recoTered  Is  not  'dls- 
proi)ortlonate  to  tbe  probable  damages,*  the 
courts  win  ccoutrae  it  to  be  liquidated  dam- 
ages." 

Tested  by  these  rules  and  the  principles 
announced  by  the  text-writers,  tbe  sum  nam- 
ed In  the  contract  In  question  Is  undoubt- 
edly liquidated  damages  and  not'  a  penalty. 
Tbe  language  of  the  contract  Is  not  ambig- 
uous as  to  the  Intention  of  the  parties  to 
make  the  $1,000  liquidated  damages,  and  the 
circumstances  under  which  It  was  made  are 
not  disputed;  these  are  the  controlling  fea- 
tures In  settling  Its  interpretation.  Wilkin- 
son T.  Oolley,  Itt*  Pa.  85,  30  Atl.  286.  26  L. 
R.  A.  114.  But  It  does  not  follow  because  the 
provision  In  this  contract  Is  for  liquidated 
damages  and  the  parties  have  agreed  upon  a 
fixed  snm  In  case  of  breach,  that  the  Juris- 
diction of  a  court  of  equity  Is  necessarily 
ousted.  While  there  are  some  courts  of  last 
resort  that  hold  this  view,  they  are  opposed 
to  the  general  weight-  of  authority.  Wil- 
kinson V.  CoUey,  supra;  Harris  v.  Tbeus, 
149  Ala.  133,  43  South.  131,  10  L.  R  A.  (N. 
8.)  204,  123  Am.  St.  Rep.  17;  Ropes  t.  Up- 
ton, 1^  Mass.  258;  Diamond  Match  Co.  t. 
Roeber,  106  N.  T.  473,  13  N.  E.  419,  60  Am. 
Rep.  464;  Zimmerman  t.  Gerzog,  13  App. 
Dlv.  210,  43  N.  T.  Supp.  339;  Reynolds  v. 
Dreyer,  12  Misc.  Rep.  368,  83  N.  Y.  Supp. 
C49;  McCurry  t.  Gibson,  108  Ala.  451,  18 
South.  806,  54  Am.  St.  Rep.  177;  Heinz  t. 
Roberts.  135  Iowa,  748,  110  N.  W.  1034; 
Salnter  t.  Ferguson,  1  Macn.  &  G.  286;  How- 
ard v.  Woodward,  10  Jur.  N.  S.  1123 ;  Bird 
T.  Lake,  1  Hem.  &  M.  Ill;  Up  River  Ice  Co. 
T.  Denier,  114  Mich.  296,  72  N.  W.  157,  68 
Am.  St.  Rep.  480  ;  22  Cyc.  869,  870. 

Thus,  reason  and  authority  show  that  con- 
tracts with  a  stipulation  like  that  in  the  pres- 
ent case  which  provide  for  a  remedy  at  law, 
do  not  oust  equity  of  Its  Jurisdiction.  The 
remedy  at  law  for  damages  and  the  remedy 
In  equity  for  specific  performance  are  not 
exclusive  of  each  other,  but  are  cumulative. 
The  determining  criteria  as  to  the  ouster 
of  equity  Jurisdiction  comes,  In  Its  last  anal- 
ysis, to  the  intention  of  tbe  parties  to  be 
gathered  from  the  agreement  Itself  in  each 
particular  case.  Ab  was  said  In  the  case 
of  Diamond  Matcb  Co.  t.  Roeber,  supra: 


"It  is,  of  course,  competwt  for  parties  to  a 
covenant  to  agree  Qiat  a  fixed  sum  shall  be 
paid  In  case  of  a  breach  4iy  the  party  In  de- 
fault ;  and  that  this  should  be  the  exclusive 
remedy.  The  intmtlon  in  that  case  would  be 
manifest  that  the  payment  of  the  penalty 
should  be  the  price  of  nonperformance,  and 
to  be  accepted  by  the  covenantee  In  lieu  of 
performance.  Phcenix  Ins.  Co.  v.  Continental 
Ins.  Co.,  87  N.  X.  400,  405."  See,  also,  Ropes 
V.  Upton  and  Zimmerman  v.  Gerzog,  supra. 
The  fact  that  the  damages  are  liquidated  does 
not  of  Itself  change  the  rule.  It  Is  a  ques- 
tion of  the  real  Intention  of  the  parties  to  be 
deduced  from  the  whole  instrument  and  the 
Burronnding  circumstances,  and  If  It  appear 
from  these  that  the  performance  of  the  con- 
tract was  Intended,  and  not  merely  the  pay- 
ment of  damages  In  case  of  Its  breach,  the 
agreement  will  then  be  enforced  by  specific 
performance.  In  Long  v.  Bowrlng,  33  Beav. 
586,  wiiich  was  an  action  In  equity  for  tbe 
specific  performance  of  a  covenant,  there  be- 
ing also  In  tbat  agreement  a  clause  for  liq- 
uidated damages,  the  court  said:  "All  that 
Is  setUed  by  this  clause  is  tbat  If  they  (tbe 
Injured  parties)  bring  an  action  for  damages 
the  amount  to  be  recovered  is  (the  liquidated 
damages  of)  one  thousand  pounds,  neither 
more  nor  less." 

The  agreement  In  the  case  at  bar  was  that 
tbe  parties  of  tbe  first  part  (respondents) 
bound  themselves  In  case  of  "any  violation 
of  this  contract"  to  pay  $1,000.  This  provi- 
sion does  not  give  the  respondents  the  right 
at  their  option,  on  payment  of  the  liquidated 
damages  of  $1,000,  to  re-enter  the  general 
retail  Inmber  business.  It  Is  not  an  alterna- 
tive provision  giving  the  respondents  the 
rl^t,  npon  payment  of  the  $1,000.  to  avoid 
tbe  provision  of  their  contract  that  th^  will 
not  re-enter  tbe  business,  and  It  cannot  be 
construed  to  mean  t^at  the  respondents  are 
given  the  right  to  do  the  acts  prohibited ; 
but  the  sum  named  la  merely  as  a  security 
for  the  performance  and  observance  of  the 
terms  of  the  agreement  to  refrain  from  en- 
gaging In  the  general  retail  lumber  business 
at  St  James.  In  the  language  of  the  parties 
themselves,  the  sum  named  is  for  a  violation 
of  tbe  contract,  and  had  It  been  the  Inten- 
tion to  give  the  respondents  the  right  to  pay 
tbe  $1,000  as  tbe  equivalent  for  re-entering 
tbe  business.  It  would  then  not  have  been  a 
violation  of  the  contract,  but  a  part  of  it 
From  the  language  of  the  Instrument,  as  welt 
as  the  acts,  understanding,  and  surroundings 
of  the  parties,  we  conclude  that  the  contract 
cannot  be  construed  as  meaning  that  tbe  re- 
spondents should  have  the  right  to  reenter 
the  general  retail  lumber  business  at  St 
James  upon  the  payment  of  the  $1,000. 

Upon  a  review  of  all  the  authorities,  the 
rule  in  this  class  of  cases  most  In  harmony 
with  Justice  and  tbe  prevailing  current  of 
decisions  of  courts  of  last  resort  la  well  stated 
In  the  following  language:  "If  liquidated 
damages  are  provided  for  In  case  of  a  breach, 
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and  It  appears  that  the  iDtentlon  was  to  give 
tbe  party  the  altematlTe  to  perform  or  pay. 
the  breach  will  not  be  enjoined.  Where  the 
contract  la  an  absolute  one,  and  cannot  be 
construed  as  meaning  that  defendant  shall 
have  the  right  to  do  the  prohibited  acts  on 
paying  the  sum  named,  an  Injunction  will  l^e 
granted  to  restrain  him,  whether  or  not  the 
sum  to  be  paid  be  regarded  as  liquidated 
damagee."  22  Cyc.  of  Law  and  Procedure, 
870. 

The  appellants  testified  without  objection 
at  tbe  trial  that  the  opening  up  of  the  lum- 
ber businees  by  respondents  bad  very  serious- 
ly affected  their  bUBiness;  that  It  had  cut 
their  trade  In  two ;  and  that  it  wonld  be 
very  difficult  to  estimate  the  ecact  damage 
they  bad  suffered  thereby.  It  appears  that 
respondents  at  first  operated  tbe  lumber 
bnslness  of  J.  M.  Clark  ft  Son  at  St  James, 
but  afterwards  purchased  the  same.  C.  W. 
Clark,  a  witness  for  app^ants  stated:  "But 
to  what  extent  the  business  of  appellants  was 
Injured  wonld  be  hard  to  say.  X  think  I 
could  calculate  somewhere  near  It;  some- 
thing like  one^alf  I  presume  would  be  a 
rough  estimate,  ^e  sales  would  average 
about  two  thousand  or  twenty-five  hundred 
dollars  a  month  while  they  were  in  business 
and  yoa  might  naturally  suppose  with  them 
out  of  the  business  it  would  be  nearly  double 
that  amount."  J.  W.  WUls  testified:  "I  don't 
think  there  could  be  any  possible  means 
whereby  we  could  figure  our  loss  arising  from 
the  opposltlcn  caused  by  the  defmdants  con- 
ducting a  rival  business.  It  would  be  impos- 
sible to  figure  the  trade  we  might  receive  in 
six  or  twelve  months  from  now  or  to  figure 
on  tbe  prevailing  price  of  the  market  now 
and  twelve  months  hence,  and  from  t^e 
fact  that  rises  in  tbe  market  make  varia- 
tions, therefore  it  lo<^  that  it  would  be  im- 
possible to  figure  out  what  the  actual  dam- 
age would  be." 

Tbe  evidence  conclusively  shows  that  re- 
spondents have  been  guilty  of  a  fiagrant  vi- 
olation of  their  agrennent  under  circum- 
stances that  greatly  aggravate  their  offense. 
We  believe  under  the  evidence  in  this  case 
and  the  nature  of  the  contract  entered  Into 
between  tbe  parties  that  equity  alone  can  af- 
ford adequate  relief  to  app^lants  for  the 
perslstrait  violation  by  respondents  of  their 
agreement  and  consequent  damage  to  the 
ai^Uants'  business  during  the  15  years  they 
were  to  reftatn  from  the  business,  and  that 
therefftra  equity  should  enforce  the  perform- 
ance of  respondents'  agre^ent  by  injunc- 
tion. It  is  tiierefore  ordered  that  the  de- 
cree of  Hie  court  below  finding  the  Issues 
for  the  respondents  be  reversed,  and  that 
appellants'  bill  be  reinstated.  It  is  further 
ordered  that  an  injunction  be  Issued  in  said 
case  restraining  respondents,  directly  or  in- 
directly, by  person,  corporation,  individual, 
or  clerk  from  engaging  in  or  continuing  in 


the  general  retail  lumber  bostness  In  tbe 
city  of  St  James,  Phelps  county.  Mo.,  for  a 
period  of  15  years  commencing  on  the  28th 
day  of  May,  1906,  and  ending  cm  the  2Stta 
day  of  May,  1921,  and  that  the  aivellazits 
recover  all  costs  of  suit  All  concur. 

On  Motlcm  tA  Modi^  Judgment. 

PER  CURIAM.   The  respondents  haTlnr 
presented  to  this  court  their  motion  to  mod- 
1^  tiie  Judgment  herein,  and  It  appearing 
that  the  contract  between  the  parties  xuo- 
Tlded  that  the  respondents  should  not  en- 
gage In  the  goieral  retail  lumbar  busioeaa 
in  the  city  of  St  James,  Phelps  county.  Ma. 
for  a  period  of  15  years  commencing  on  tbe 
28th  day  of  May,  1906,  and  ending  on  tlie 
28th  day  of  Ma7i  1921,  or  until  tbe  appel- 
lants shall  cieaae  to  CMmduct  a  general  retail 
lumber  baslness  at  St  James,  Pbelps  coan- 
ty,  Mo.,  it  to  therefore  ordered  that  tbe  Judg- 
ment bwetofore  rendered  be  amended  so  as 
to  read  as  follows:   It  is  therefore  ordered 
that  the  decree  of  the  court  below  finding 
the  Issnes  for  tbe  respondents  be  revened, 
and  that  appellants*  bin  be  reinstate^  It 
is  farther  orAereA  that  an  Injonctlon  be  is- 
sued by  the  circuit  court  of  Pheliis  (»unt7, 
in  said  case  restraining  respondoits,  directly 
or  Indirectly,  by  person,  corporation,  individ- 
ual, or  clexk  from  engaging  In  or  cnntinuing 
in  the  general  retail  lumber  business  In  the 
city  of  St  James,  Phelps  county,  Mo.,  Cor  a 
period  of  15  years  commencing  on  the  2Sth 
day  of  May,  1906,  and  ending  on  the  2Sth 
day  of  May,  1921,  or  until  tbe  appellantx 
shall  cease  to  conduct  a  general  retail  lum- 
ber business  at  St  James,  Phelps  county, 
Mo.,  and  that  tbe  appellants  recover  all  costs 
of  suit  All  concur. 


HUTTIG-McDBRMID  PEARL  BUTTON  CO. 
et  al.  V.  SPRINOFIEIiD  SHIRT  CO.  et  aL 

(Springfield  Court  of  Appeals.   MIncnixL  Jan. 
10,  1910.   Rehearing  Denied  Feb.  7.  1910J 

1,  RBPLBVnT  (i  126*)— BORD— SmfMAlT  JUDQ- 
UKNT. 

Rev.  St  1899,  c.  66,  {  4474  (Ann.  St  1906, 
p.  2453),  authoriziDg  flummarv  judgment  with- 
out proceM  or  notice  against  plalntlff  la  reirievin 
and  ois  suretiea,  refen  to  and  Is  conditioiMd  oa 
the  atatntoiT  bond  having  been  taken  and  deliv- 
ered to  and  approved  by  the  sherlfl^  as  pio- 
vlded  by  section  446S. 

[Ed.  Note.— For  other  cases,  see  Replerln, 
Dec.  Dig.  {  126.*] 

2.  EviDZNcs  (I  64*)— Bond— Appkotai.  bt 
SHmirr—PxEsuHPTiON. 

From  the  fact  that «  sheiifE  seised  goods  la 

a  replevin  suit,  it  cannot  be  presomed  that  be 
approved  the  bond,  as  is  necessary  ander  Rer. 
8t  1899,  c.  66,  S  4465  (Ann.  St  1906,  p.  2450). 
to  make  It  the  statutory  bond;  the  bond  belac 
in  fact  indoned  as  approved  by  tfae  <:leik  M 
court  presomptlons  having  no  place  la  tt» 
preBence  of  actual  facts,  and  it  being  neoeesary 
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in  order  to-prerinme  that  it.vu'  t^roved  by 
bitn  to  first  presame  it  was  delivered  to  Urn, 
tboB  basin;  one  presamption  on  another,  whic 
is  not  pennlssible. 

tEd.  Note.— ror  other  cases,  Me  Bvldenee, 
Cent  Dig;  |  74;  Dec:  Dig.  |  64.*] 

3.  JUDGMKHT  <f  t^*)— RSOITAX.  AS  BVIDBNCE. 

The  ncitai  in  the  nunc  pro  tune  Jud^ent 
in  replevin  against  the  sureties  on  plaintiff's 
bond,  as  veil  as  against  plaintiff,  of  the  prop- 
erty being  in  the  i>oBBe8Bion  of  plaintiff  at  the  ox- 
6ce  of  Its  attorney,  H.,  oile  of  the  snreUes,  is 
not  erideace  acaiost  him  of  iKing  sncfa  Attor- 
ney ;  the  record  failing  to  show  he  wu  present 
when  the  jndgtaent  was  entered. 

[Ed.  Note. — For  other  cases,  see  Jadgment 
Cent.  Dig.  |  982% ;  Dec.  Dig.  {  C25.*] 

4.  Appearance  (|  8*)— What  CoSBirruTBs. 

Tlie  apifearanee  before  the  referee  In  replev- 
in of  H.,  one  of  the  sureties  en  the  replevin 
bond,  as  attorney  far  plaintiff  in  replevin,  and 
.his  defense  of  the  proceedings  against  his  cli- 
ent in  objecting  for  nis  client  to  the  jurisdiction 
of  the  referee  to  enter  judgment  against  the 
-sureties,  Is  not  of  itself  sq<^  an  appearance  as 
to  authorize,  without  procees,  entry  of  judgment 
against  the  sureties ;  the  bond  t>eiDg  only  a  com- 
mon-law bond. 

[Ed.  Note.— IPor  other  eases,  see  Afipearance, 
Cent.  Dig.  H  23-41 ;  Dec.  Dig.  9  8.»] 

Appeal  from  Clrcalt  Court,  Greene  Coun- 
ty ;  James  T.  Neville,  Judge. 

Replevin  by  the  Huttig-McDermia  Pearl 
Button  Company  .  and  another  against  the 
Springfield  Shirt  Company  and  another. 
From  the  judgment  against  plaintiffs  and  the 
suretitt  on  Its  bond,  they  appeal.  Reversed. 

On  the  -Sl>t  day  of  December,  1906^  Om 
.aw^Uant  tbe  Hattlf-McDennld  Pearl  But- 
ton Oompany  Instltated  a  auit  In  replevin  in 
the  Oreme  county  circuit  court  against  tbe 
Sprlngfl^d  Shirt  Company,  a  corporation,  Cor 
tlie  poBseaslon  of  a  quantity  of  pearl  buttons 
'PUEcbaaed  by  the  said  shirt  company  fr<»n 
the  appellant  .Shortly  after  tbe  suit  was 
Instituted,  the  shirt  company  was  declared  a 
bankrupt  and  a  trustee  In  banlurnptcy  was 
anxilnted.  A  replevin  bond  was  executed 
by  the  an>ellant  which  1>  as  follows  (formal 
parts  omitted): 

"The  Huttlg-McDermid  Pearl  Button  Com- 
pany, as  principal,  and  Jna  Eeltoy  and  O. 
T.  Hamlin,  as  securities,  acknowledge  our- 
sdres  to  owe  uid  stand  indebted. to  Spring- 
field Shirt  Company,  the  defendant;  in  the 
sum  of  eighteen  hundred  and  fifty  dollars, 
for  the  payment  of  which  well  and  truly  to 
be  made,  we  bind  ourselves,  our  h^r^  execu- 
tors and  administrators,  firmly  by  these  pres- 
ents. This  obligation  to  be  void  upon  the 
following  craidltlons:  That  if  the  plaintiff 
shall  duly  prosecute  the  above  mtitled  .ac- 
tion, and  that  if  the  property  be  delivered  to 
him,  he  shall  return  the  mme  to  the  defend- 
ant, if  return  thereof  be  adjudged,  and  shall 
pay  to  the  defendant  such  sum  as  may,  for 
.any  cause  growing  out  of  the  order  that 
may  be  Issued  Id  said  actlui,  be  recorered 
'ugalnst  the  plaintiff,  and  shall  pay  all  costs 
and  damages  that  may  be  adjudged  against 


him,  otherwise  to  remain  in  full  force  and 
effect  in  law. 

"The  Huttlg-McDermld  Pearl  Button  Co., 
"By  a  T.  Hamltn,  Atty. 
"O.  T.  Hamlin.  [Seal.], 
"Jno.  Kelley<  Lseai.] 
"Approved  this  2l8t  day  of  December,  1906, 
"T.  A.  Nicholson.  Clerk, 
"By  S.  A.  Reed.  D.  C." 
Under  the  writ  of  replevin,  the  sh<erUt  seis- 
ed a  large  quantity  of  buttons  as  the  prop- 
erty of  appellant,  in  addition  to  those  de- 
scribed in  the  petition  and  writ  The  ques- 
tion to  be  determined  was  the  value  of  the 
buttons  illegally  tSLkea  and  which  belonged 
to  the  respondent  The  case  was  referred  to 
G.  W.  Goad  with  authority  to  hear  and  de- 
termine the  matters  in  issoe.  He  afterwards 
made  his  report  to  the  court  In  yrhlch  he 
made  tbe  following  recommendation:  **I  fur- 
ther recommend  that  defendants  have  and 
recover  judgmmt  against  the  plaintiff  and 
his  sureties  on  the  replevin  bond  for  return 
of  the  property  herelnbef(»:e  last  described, 
or  for  the  assessed  value  thereof,  to  wit, 
.$168.72.  at  the  electl<»i  of  defendant  and 
for  ¥1.00  damages  fc^ .  the  takhig  end  de- 
tention thereof,  and  for  his  cost  tiiat  accrued 
herein  sulnequent  to  the  appointment  of  the 
referee  her^  ,  It  is  conteBded<  by  plain- 
tiff that  summary  Judgment  should  not  be 
rendered  against  the  sureties  on  the  r^levln 
bond  for  the  reason  said  bond  was  approved 
by  tbe  clerk  of  this  court  Instead  of  being 
approved  by  tbe  sheriff.  It  was  the  duty 
of  the  sheriff  to  awrove  said  bond  and 
Indorse  his  approval  thereon,  which  indorse- 
ment was  not  made  by  said  shwltC.  How- 
eyer,  the  bond  being  In  stwtuti»y  form,  and 
seizure,  made  thereunder,  the  presumption 
is  raised  that  said  bond  was  apivoved  by  the 
sheriff,  nierefore  X  bpld  that  plaintiff's  con- 
tention ought  not  be  sustained." 

On  the  23d  day  of  November,  1007,  the 
court  rwdered  the  following  Judgment  Cform- 
al  parta  omitted):  "Now  on  this  day  oome 
parties,  plaintiff  and  defendant  in  the  above 
caus^  and  said  oause  having  been  submitted 
to  G.  W.  Goad,  refwe^  and  the  said  ref- 
eree having  filed  his  r^rt  the  court  hav- 
ing examined  and  fully  heard  said  report 
and  being  fully  satisfied  in  the  inemlses 
and  that  said  report  is  Just  and  crareet,  it 
is  ordered,  considered,  and  decreed  by  the 
court  that  said  report  be  in  a|l  things  con- 
firmed and  awroved ;  *  *  *  and  defend- 
ants elect  to  take  assessed  value  of  goods, 
|16&.0(^  and  the  court  doth  find  the  amount 
due  and  owing  from  the  plaintiff  to  tbe  de- 
fendant on  tbe  account  hraein  sued  on  to  be 
the  aom  of  $168^00  as  .  debt  and  damages. 
It  is  thenfore  ordered,  adjudged  and  de- 
creed by  tbe  court  that  the  defendant  have 
and  recover  of  and  taim  the  idalntUt  the 
Huttig-Mia>ermld  Pearl  Button  Oompany,  a 
corporation,  tbe  sum  of  9168.00  as  debt  and 
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damftgM  aforesaid  assessed  by  the  court,  to- 
getlier  with  all  costs  In  this  sntt  laid  out  and 
«zpaided  for  which  execution  may  issae** 

On  the  7th  day  of  November,  1906,  the 
respondent- filed  a  motion  to  correct  the  Judg- 
ment, nunc  pro  tunc.  The  motion,  after  re- 
ferring to  the  recommendation  of  the  referee 
In  his  T^wrt,  proceeds  as  follows:  "That  the 
sureties  on  said  replevin  bond  were  and  are 
O.  T.  Hamlin  aud  John  Celley.  That  on  the 
23d  day  of  November,  1907,  the  court  ren- 
dered Judgment  herein  approving  and  con- 
firming the  report  of  said  referee  and  against 
the  said  plaintiff  and  said  O.  T.  Hamlin  and 
John  Kelley  for  the  sum  of  one  hundred  and 
8txty*elght  dollars,  and  the  same  being  the 
assessed  value  ot  said  pit^wrty,  and  which 
defendants  elected  to  take  Instead  of  the  said 
prop»^ty,  together  with  the  said  costs.  That 
by  mistake  and  misprision  of  the  clerk  of 
the  court  In  writing  and  making  the  record 
entry  of  said  Judgment,  and  said  entry  there- 
of as  recorded  by  said  clerk  did  not  and  does 
not  now  show  the  real  Judgmmt  so  recorded, 
in  that  It  fails  to  show  any  Judgment  against 
the  said  sureties,  O.  T.  Hamlin  and  John 
Keller.  Wherefore,  these  defendants  move 
the  court  by  Its  order  and  Judgment  to  make 
and  cause  to  be  made  a  record  entry,  now 
for  then,  correctly  setting  forth  and  stating 
the  Judgment  actually  rendered,  and  show- 
ing that  the  said  Judgment  was  rendered 
against  said  O.  T.  Hamlin  and  John  Kelley, 
as  was  the  fact" 

Upon  the  hearing  of  said  motion,  the  court 
entered  a  nunc  pro  tunc  Judgment  of  which 
the  following  is  a  part:  *^he  court  further 
fliids  from  the  evidence  tiiat  the  clerk  did 
not  enter  npon  the  records  of  the  court  the 
Judgment  In  taxt  rendered  by  the  court  in 
that  he  did  not  enter  up  Judgment  against 
the  said  sureties,  O.  T.  Hamlin  and  John 
Kelley,  and  the  said  defraidants  are  entitled 
to  have  said  Judgment  entered  against  said 
Bureties.  Wherefore,  It  is  by  the  court  con- 
Bldered,  ordered  and  decreed,  now  for  then, 
that  the  plaintiff  have  and  recover  of  and 
from  the  defendants  the  pearl  buttons  de- 
scribed in  plaintUTs  petition  and  whiA  were 
and  are  in  Its  possession,  together  with  the 
costs  accruing  vp  to  the  time  of  the  ai^int- 
ment  of  said  referee.  It  la  farther  consid- 
ered, ordered,  adjudged  and  decreed,  now 
for  then,  that  the  said  defendants  hare  and 
recover  of  and  from  the  said  Hnttlg^Mc- 
Dermld  Pearl  Button  Company  and  O.  T. 
Hamlin  and  John  K^ley  the  sum  of  9168.00 
and  as  of  the  date  of  Norembw  28,  1907, 
the  same  to  bear  Interest  from  November  23. 
1007,  at  the  rate  of  six  per  c«it  per  annum, 
together  with  all  costs  accmii^  after  the' 
appointment  of  the  referee  herein*  for  aU 
which  execution  may  Issue.'* 

The  plaintlflb  below  have  pwfected  their 
appeal  from  this  Judgment 

Hamlin  &  Seawell,  for  appellants.  J.  P. 
McCammon,  tm  respondentiL 


NIXON,  P.  J.  (after  stating  the  facta  •m 
above).  The  one  paramount  and  bomlns 
question  In  this  case  is  whether  the  trial 
court  had  Jurisdiction  at  Its  Septonber  term, 
1008,  to  render  Judgmmt  against  O.  T.  Hatn- 
Un  and  John  Kell^,  the  sureties  oa  the  re- 
plevin iMnd.  At  no  iHaoe  in  the  nccwd  doe» 
it  appear  that  any  ptoceas  was  snred  npm 
the  suretiee  requiring  them  to  appear,  nor 
does  it  appear  that  any  notice  was  served  oo 
them  that  the  motion  to  correct  the  Jadgmeot 
nunc  pro  tunc  had  been  set  tor  hearing  or 
requiring  them  to  appear,  or  that  either  of 
the  sureties  entered  an  appearance  at  the 
hearing  ot  the  motion.  If,  therefore,  the 
court  had  JuriadJcti<m  over  the  sureties  to 
enter  the  nunc  pro  tunc  Judgment  against 
them,  it  must  bare  acquired  such  Jorisdlo- 
tl<Mi  at  the  time  the  case  was  heard  before- 
the  referee,  unless  it  diall  appear  that  the 
said  Hsmlln  and  Kelley  were  sureties  aa  a 
statutory  replevin  t>ond  and  not  on  a  com- 
mon-law bond.  If,  in  the  consideration  of 
this  case,  the  contusion  Is  reached  that  the- 
replevln  bond  was  not  a  statatory  bond,  bat 
a  common-law  bond,  then  the  numerous  oth- 
er questions  that  have  been  argued  by  learn- 
ed counsel  need  not  lie  considered. 

Section  4404.  Rev.  at  1880.  a  fiO  (Ann.  St. 
1906^  p.  244^,  ocmcemlng  replevin,  provides 
that  npon  flllng  the  affidavit  the  plalntUT 
set  out  In  section  44^  Id.,  the  courts  Judges 
or  clerk  In  vacatloa  duQ  make  an  <»rder  re- 
quiring the  defoidant  to  deliver  the  prop' 
erty  specified  in  the  affidavit  to  the  sheriff, 
and  requiring  the  rtialff.  if  the  same  be  not 
delivered  to  him,  to  take  the  same  from 
defendant  and  ddlver  it  to  the  plaintiff. 
The  next  succeeding  section  (440(9  pcovldea 
that  the  sheriff  shaU  not  recetve  or  tako 
sndi  property  until  the  plaintiff  should  de- 
liver to  him  a  t»ond  executed  two  or  moio 
auffldent  sureties,  the  same  to  be  approved 
the  sheriff.  An  examination  of  the  text 
of  the  bond  set  fOrUi  In  the  statement  hereto 
will  show  that  It  conforms  to  the  standard 
forms  of  rei^evln  bonds  In  nse  In  thla  state ; 
that  is,  Oie  condlttona  are  those  that  are  pro- 
vided for  in  the  statutes.  Section  4474,  Id., 
provides  that  on  the  eontii^ncy  that  the- 
platotiff  ftdls  to  prosecute  his  action  with 
effect  and  vrlthout  delay  and  shall  have  the 
property  In  his  posseaslmi.  and  the  defendant 
to  his  answer  claims  the  same  and  demands 
return  thereof— whidi  are  the  conceded  facts 
in  this  case — ^tben  a  Judgment  sbsll  be  en- 
tered against  the  plaintiff  and  hie  sureties 
that  he  return  the  property  taken  or  pay  the 
value  BO  aaseeeed  at  Gie  election  of  the  de- 
fendant, and  pay  the  damages  assessed  fc^ 
the  taking  and  detention  of  the  property  and 
costs  of  suit  Undoubtedly,  section  4474,  la 
authorizing  a  Judgment  a^nst  plaintiff  and 
his  sureties,  without  process,  refers  to  a 
bond  taken  to  accordance  with  the  preceding 
section  in  the  same  diapter — section  4405; 
and  the  replevin  bond  anthorlilns  a  anmiuair 
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Jodgmait  tiy  the  court  withoat  proceas  or  no- 
tice as  provided  In  tbla  last  ncUon  refers  to 
the  0tatntxM7  txnid  wlilch  shall  have  been 
delivered  to  and  approved  by  the  ^erlff  as 
la  spedflcally  provided  for  In  section  4465. 
The  qnestion  then  recurs,  Was  the  replevin 
tKMid  of  appellant  herein  scch  a  bond  as  Is 
provided  for  in  this  section,  and  was  it  de- 
livered to  and  approved  by  the  sheriff? 

Tbe  rule  la  well  established  in  this  state 
by  many  aaUiorlttes  that  a  statutory  Iwnd 
not  dnly  executed  or  not  conditioned  as  re- 
qnlred  by  law  may  yet  be  sostaliled  as  a 
commtm-law  twnd.  State  ex  rel.  v.  O'Oor- 
nun.  75  Mo^  870 ;  State  ex  rel.  v.  Sapplngton, 
67  Ma  S29:  Waterman  v.  Frank,  21  Mo.  108. 
It  was  held  In  the  case  of  Wooldrldge  v. 
Qnlnn,  49  Mo.  425,  that  a  bond  given  by  tbe 
defendant  In  a  r^levln  suit  conditioned  for 
the  delivery  of  the  pnv>erty  to  the  sheriff 
instead  of  to  the  plaintur  does  not  conform 
to  the  atatates,  and  hence  does  not  authorize 
a  Jndsmoit  under  tbe  statutes.  In  the  pres- 
ent case,  the  following  entry  appears  on  the 
bond:  ''Approved  this  21st  day  of  December, 
1906.  T.  A.  Nicholson.  Cflerk,  by  S.  A.  Reed, 
D.  C**  It  an>ear8  from  this  that  the  clerk 
approved  the  bond  and  not  the  sheriff  as  re- 
quired by  law.  In  the  case  of  State,  to  Use, 
T.  Flnke,  6d  Ma  App.  238,  It  was  held  that 
where  the  derk  of  a  circuit  court  who  had 
taken  an  attadiment  bond  and  tfaere«i  Issued 
the  writ  of  attachment,  be  had  no  power  to 
■nbseqnently  take  anothw  bond  even  thou^ 
the  first  one  billed  to  cmtaln  a  c<mdltion  pre- 
Bcrlbed  b7  the  statute.  But  it  la  further 
held  that  the  latter  bond,  thoogh  not  con- 
taining tbe  indorsement  or  approval  of  the 
derk,  was  valid  as  a  common-law  bmid,  and 
might  be  enforced  by  proper  procesa  Also, 
In  tbe  caae  of  Williams  v.  Golonan,  49  Ua 
lt*!s  held  that  a  bcmd  glvoi  und«  the 
third  provision  of  section  48  ot  the  attach- 
ment act  (Wagn.  Stat  191),  if  approved  by 
the  judge  in  vacation,  may  not  be  good  under 
tbe  statute,  but  is  nevertheiesa  a  valid  com- 
n«»i-law  bond.  Those  authorltleB  aeem  to 
establish  the  rule  that  a  ddlvery  to  and  ap- 
proval of  a  replevin  bond  by  the  sheriff  is 
necessary  to  omstltute  a  statutory  b<md  un- 
der the  replevin  act,  and  that  a  bond  not 
In  compliance  wltti  the  statute  will  not  au- 
thorl:^  a  summary  judgment  against  the  sure- 
ties. 

But  Oie  respondents  in  this  case  contend 
that  In  order  to  cwstltnte  an  approval  of 
the  sheriff  of  the  replevin  bond,  it  was  not 
necessary  for  him  to  Indorse  his  approval  on 
the  b<md ;  that  he,  as  a  matter  of  £act,  did 
receive  tbe  bond  In  question  and  seized  the 
property  under  It,  and  that  we  tbOTefore  have 
the  right  to  presume  that  he  discharged  hla 
official  duty  and  properly  approved  the  bond. 
We  are  cited  to  tbe  case  of  Whitman  Agri- 
cultural Ass'n  V.  National  By.,  etc.,  Ase'n,  45 
Mo.  App.,  loc  dt  93,  94,  In  BUK>ort  of  this 
contention.    That  was  an  attachment  bond 


on  whldi  the  clerk  did  not  indorse  his  ap- 
proval. The  opinion,  however,  recites  that 
he  did  in  fact  receive  the  bond  and  Issued 
the  writ  of  attadiment,  and  the  case  holds 
that  the  Indorsement  of  approval  on  tbe  bond 
la  but  evidence  of  approval  and  not  the  only 
evidence.  This  case  Is  cited  to  support  the 
contention  that  the  sherlfTs  spproval  of  the 
replevin  bond  should  be  presumed  from  the 
fact  that  he  s^ied  the  property  of  plaintiff 
under  it  That  case  will,  however,  on  ex- 
aminati(m,  be  found  not  to  be  applicable  to 
this  cas&  We  are  not  left  to  r^  upon  any 
presumption  In  the  case  under  ctmsideratlon. 
It  appean  patent  oi  the  very  face  of  the 
bond  that  the  sheriff  did  not  take  or  approve 
it,  but  that  It  was  takoi  and  approved  1^  the 
drcnit  derk  who  had  no  authority  ^ther  to 
take  or  approve  it  under  the  statutes  con- 
cerning replevin.  If  then  had  been  no  actual 
Indorsemoiit  of  aK>roval  by  any  one,  then  tbe 
evldace  of  approval  might  be  sustained  by 
tbe  presumption  that  the  law  attaches  to 
tbe  oSkiaX  acts  of  the  Sheriff.  Presump- 
tions have  no  xdace  in  the  inesence  of  actual 
facts.  As  wM  said  In  the  case  Mockowlk 
V.  Kansas  City,  St  J.  ft  C  B.  B.  Go.  196  Ma 
550;  94  S.  W.  266:  "Presumptl«His  may  be 
looked  on  as  tbe  bats  of  the  law,  filttlng  In 
tbe  twilight,  but  disappearing  in  the  sun- 
shine of  actual  facts."  The  "sunshine  of  ac- 
tual facts'*  as  to  the  ai^roval  of  this  bond 
is  written  across  ite  very  face— "Aiq;>roved 
this  2l8tday  of  December,  1906.  T.  A.  Nichol- 
Bon,  caodc,  by  S.  A.  Beed,  D.  C**  There  la 
no  room  left  for  a  presumption.  Again,  la 
order  to  maintain  respondents'  contwUon,  we 
have  to  base  <me  inesumptton  upon  another. 
We  have  to  presume  in  the  first  plac^  thst 
the  replevin  bond  was  delivered  to  the  sher> 
Iff,  and  thm  we  have  to  presume  from  thst 
delivery  and  the  sherUTs  (tfBdal  actl<m  that 
be  asfpnmA  the  bond.  Preaunvtlons  must 
be  based  on  facts,  and  <Hie  presumption  can- 
not be  baaed  upon  another.  16  Oyc.  1051. 

But  it  la  further  contended  by  respondents 
that  O.  T.  Hamlin  was  attorn^  for  the  Hut- 
tlg-M<^D«rmid  Pearl  Button  Company  and 
that  he  entered  his  appearance  before  tbe 
referee  at  or  before  the  time  wb»  the  ref- 
eree recommended  Judgment  against  the  but- 
ton company  and  Its  sureties  on  the  replevin 
bond.  The  <mly  evidence  we  find  in  the  rec- 
•ord  as  to  O.  T.  Hamlin  being  attorn^  for  the 
button  company  Is  in  the  nunc  pro  tunc  Judg- 
ment herdnbefore  set  forth,  in  which,  after 
enumeratli^  the  ptofierty  Ill^Uy  takm  un- 
der the  writ  of  replevin,  recites  that  all  of 
said  property  was  then  in  appellants*  posses- 
sion "at  the  office  of  appdlanttf  attorney,  O. 
T.  Hamlhi,  Esq."  As  ttie  record  fiiUs  to 
show  that  O.  T,  Hamlin  was  presoit  at  the 
time  the  nunc  pro  tunc  judgment  was  enter- 
ed, this  redtal  cntalnly  was  not  binding  on 
him.  As  we  have  seen,  the  report  of  the 
referee  recommoids  Ju^UEinent  against  tbe  ap- 
pellant^ the  Huttig-McDermld  Pearl  Button 
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Codipany  and  Its  mretles ;  bat,  so  far  as  his 
r^rt  shows,  the  question  as  to  whether  the 
replevin  bond  was  a  statutory  btmd  or  a  com- 
mon-law bond  was  not  determined  by  him  In 
the  presence  of  O.  T.  Hamlin.  And  even 
thoQi^  the  record  were  otherwise,  the  ap- 
pearance b^re  die  referee  of  O.  T.  Hamlin 
as  attorney  for  his  dlent,  the  Huttlg<McI>er^ 
mid  Pearl  Button  Company,  and  the  defense 
of  the  proceedings  against  such  client  In  ob- 
jecting for  his  client  to  the  jnrisdlctlon  of 
the  refwee  to  enter  Judgment  against  the 
sureties,  would  not,  of  itself,  be  such  an  ap- 
pearance as  to  authorize  the  referee,  on  the 
strength  of  such  appearance,  without  pro- 
cess, to  enter  Judgm^t  against  O.  T.  Hamlin 
and  John  KeUey  In  esse  the  replevin  bond  did 
not  conform  to  the  statute  and  was  only  a 
conunon*Iaw  bond.  The  distinction  has  been 
long  and  uniformly  made  in  this  state  be- 
tween a  general  and  a  special  appearance. 
The  role  Is  that  a  general  appearance  waives 
the  service  of  process  and  confers  Jurisdic- 
tion, while  8  special  api»earance  or  an  ap- 
pearance  for  a  special  pnqioM  does  not  waive 
process.  Whoe  an  appearance  Is  made  for 
the  purpose  of  objecting  to  JnrlsdlcUfm  be- 
cause (tf  the  absotce  of  process,  soch  appear- 
ance does  not  as  a  rule  give  the  court  Ju- 
risdiction of  the  person.  8  Gyc.  627.  Though 
a  party  lias  appeared  In  coort  tac  one  pur- 
pose, he  may  not  be  oonstOered  In  court  for 
any  other  purpose  or  t<a  all  purposes.  An- 
dmon  T.  Brown,  9  Ho.  646. 

We  therefore  conclude  on  a  surv^  of  this 
case  that  the  bcmd  was  not  a  statutwy  bond, 
and  that  the  referee  hsd  no  autbortty  to  rec- 
wnmend  a  summary  Judgment  i«idnst  tibe 
sureties  <»i  the  bond ;  and,  further,  Uiat  the 
nunc  pro  tone  Judgment  altered  by  the  cir- 
cuit court  niMm  the  referee^s  r^rt  giving 
Judgment  against  the  sureties  on  13ie  bond 
was  without  Jurisdiction.  The  Judgmmt  Is 
accordingly  reversed.   All  concur. 


HUTCHINS-HANKS  COAL  CO.  v.  WAL- 
NUT LAND  &  COAL  CO. 

(Kansas  City  Court  of  Appeals.  Missouri. 
Jan.  24,  1910.) 

1.  Chattei.  Mobtoaoes  (i  2S8*>— POWBB  OF 

Sale— Execution. 

Power  of  sale  coDtalned  In  a  chattel  mort- 
gage, in  order  to  pass  title  to  the  purchaser, 
must  be  strictly  followed. 

[Ed.  Note.~For  other  eases,  see  Chattel 
Mortgages,  Cent.  Dig.  |  633;  Dec  Dig.  |  258.*] 

2.  CHATTEt.  MOBTOAOES  (|  249*)— JOHTT  MOBT- 

OAOEB— Joint  ob  Skpabatb  Dbstb— Fobk* 

CLOSUBB. 

Where  a  chattel  mortgage  1b  giveo  to  seen  re 
separate  debts  of  two  or  more  mortsageeB,  each 
mortgagee  may  enforce  his  rights  In  bis  own 
same  ;  bat,  if  uie  mortgage  is  not  given  to  secure 
a  separate  Indebtedness,  a  foreclosure  by  one  of 
the  mortgagees  only  is  invalid,  since,  if  the  prop- 


erty is  forfeited  by  a  single  defstdt,  ft  Is  ftnblted 
to  the  mwtgagees  jolnuy. 

[Ed.  Note.— For  other  cases,  see  GSuittel  Mort- 
gages, Dec.  Dig.  1 249.*] 

8.  OOATISL   MOBTUAOBS   {|  29B*)— FOKBCLO- 

8UBB— Bmora— Waiteb. 

Where  a  chattel  mortgagor  Joined  with  one 
of  the  mortgagees  in  purchaslDg  property  od 
foreclosure,  the  mortgagor  waived  any  n^t  thit 
he  had  to  i^nestion  the  proceedings,  having  there- 
by lost  his  sanity  of  redemption. 

CBd.  MotSb— For  other  cases,  see  Chattel  Mort- 
gages, Gent  Dig.  i  681;  Dee;  Dig.  |  285.*] 

4.  Chattel  Mobtgaoes  ^  267*) — Pobeclo- 
bcbb— Joint  Mobtoaoees— Intebest. 

Where  sn  entire  debt  aeenzed  by  a  chattel 
mortgage  was  owing  to  one  of  seven!  mortea- 
gees,  the  others,  having  no  real  Interest  In  tbe 
property,  could  not  complain  of  foreclosure  pro- 
ceedings. 

(Bd.  Note.^For  other  casein  see  Chattel  Mort- 
gsges,  Dec  IMg»  I  267.*1 

Appeal  from  Glrcatt  GonrI;  Bates  Ooonty ; 
Chas.  A,  Daiton,  Judges 

Actum  br  the  Hutchins-Hanka  Goal  Com- 
pany against  ttie  Walnut  Land  ft  Coal  Com- 
pany. Judgment  for  ditfendant,  and  plalntlfl 
appeals.  Reversed  and  mnanded. 

SUas  W.  Dooley,  for  ajpvellant  J.  8.  Fran- 
dsco,  for  re^ndent 

BROADDUS,  P.  J.  Tbe  plaintiff's  acUon 
is  based  upon  a  bill  of  sale  whereby  defend- 
ant, In  AprU.  1906,  sold  to  plaintiff  certain 
personal  propnrty,  nsed  In  mining  <^ratlons, 
for  the  consideration  of  $500.  The  bill  of 
sale  contained  the  following  clause:  "The 
said  grantor  covenants  ttiat  said  prc^erty  is 
free  from  incumbrance,  and  that  It  has  the 
lawful  right  to  sell  and  dispose  of  the  same, 
and  that  it  will  warrant  and  defend  the  title 
thereto  against  all  claimants  wlutteTer." 
Plaintiff  aUeges  that  at  the  time  said  bill  of 
sale  was  executed  there  was  a  chattel  mort- 
gage on  said  property,  given  1^  IX  L.  Hughes 
to  defendant  and  to  F.  J.  Tygard  and  H.  H. 
Haverly  to  secure  certain  advances  made  and 
to  be  made  by  them  to  the  said  Hughes.  The 
mortgage  provides  that  the  property  shall  re- 
main In  the  possession  of  the  mortgagor  until 
default  be  made,  and  that,  "upon  taking  pos- 
session of  said  property,  or  any  part  thereof, 
either  In  case  of  default  or  as  above  pro- 
vided, the  said  parties  above  named,  or  their 
legal  representative,  may  proceed  to  stil  the 
same,  or  any  part  thereof,  at  public  auction, 
to  the  highest  bidder  for  cash  at  Foster,  Mo., 

In  the  of  ,  county  of  Bates,  and 

state  of  Missouri,  first  having  given  five  days* 
public  notice  of  the  time,  terms,  and  place  of 
sale,  and  property  to  be  sold,"  etc.  The  debr 
was  not  paid  when  due,  and  Haverly,  one  of 
the  mortgagees,  tooh  possession  ot  all  the 
property,  advertised  the  same  for  sale,  and 
sold  it  to  hlms^f  and  Hughes,  the  mortgagor. 
Up<m  the  conclusion  of  plaintiff's  testimony 
the  court  directed  a  v«rdtct  for  the  defendant 
From  the  Judgment  plaintiff  appealed. 


•For  other  eases  see  sune  toplo  and  seetloa  NUMBER  la  Dso.  *  Am.  Diss.  IHT  te  dste^  A  Repertsr  laaeiM 
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The  j^rindpal  question  raised  is  wbetber 
the  sale'  suLde  by  Haverlr  of  the  mortgaged 
propntr  waa  TaJld?  If  not,  the  judgment 
of  the  oonrt  mint  be  sustained.  It  Is  well- 
establlBfaed  rale  of  law  In  this  state  that 
powers  conferred  In  a  mortgage^  In  order  to 
pass  title  to  the  pnrchasn,  most  be  strictly 
followed.  Stewart  t.  Brown,  112  Ma  171, 
20  S.  W.  451 ;  Sdianewerk  t.  Hoherecht,  117 
Mo.  22,  22  8.  W.  049,  38  Am.  St  Rep^  631; 
PolUham  T.  Rereley,  181  Mo.  622,  81  S.  W. 
182.  Under  this  ml^  If  the  mortgage  was 
not  glren  to  secare  separate  Indebtedness  of 
eadi  of  tiie  mortgagees,  the .  foreclosure  by 
one  of  them  would  be  Inralld.  "Where  a 
mortgage  Is  given  1x>  secnre  seiMtrate  debts, 
eadi  mortgagee  may  enforce  his  rights  in  his 
own  name.  If  by  the  mortgage  .the  whole 
property  Is  forfeited  by  a  single  default,  It  Is 
forfeited  to  the  holders  of  the  mortgage  Joint- 
ly." Herman  on  Chattel  Mortgages,  {  148. 
This  seems  to  be  a  correct  Interpretation  of 
the  law.  But  it  Is  Insisted  that  the  mortgage 
debt  was  not  diTislble ;  that  the  Interests  of 
the  mortgagees  were  not  separate.  This  Is 
true,  and  therefore,  under  the  rule,  Haverly 
had  no  power  Indlrldnally  to  foreclose. 

But  It  seems  to  us  that  the  court  In  Its 
conclusion  left  out  of  consideration  one  Im- 
portant feature  of  the  case.  Notwithstand- 
ing Haverly  was  not  authorized  in  his  in- 
dirldnal  capacity  to  foreclose  the  mortgage, 
hia  act  was  raUfled  by  the  mortgagor.  When 
be  bought  In  the  property  at  the  sale  with 
the  consent  of  Hughes,  the  mortgagor,  who 
joined  him  In  the  purchase.  It  was  a  waiver 
on  the  part  of  Hngbes  of  any  and  all  defects 
in  the  proceedings  so  far  as  he  was  con- 
cerned, and  he  thereby  lost  his  equity  of  re- 
demption. The  other  mortgagees.  If  not  sat- 
isfied with  the  sale,  have  their  remedy  against 
Haverly,  or  perhaps  against  the  property  it^ 
self.  But  so  far  as  the  property  Is  concerned 
It  Is  lost  to  the  plaintiff.  The  tlUe  has  fail- 
ed by  reason  of  a  prior  Incumbrance. 

There  Is  another  fact  to  be  stated  which  we 
think  has  a  bearing  in  the  case,  viz.:  Haver- 
ly  testified  that  the  debt  for  which  he  bid  in 
the  property  was  $420,  and  was  owing  to 
him,  and  mentioned  no  other.  The  amount  of 
the  consideration  stated  In  the  mortgage  was 
$500,  but  It  was  expressed  that  this  earn  was 
for  what  had  been  advanced  and  for  future 
advances.  We  therefore  think  we  are  safe 
in  saying  that  the  whole  debt  was  owing  to 
Haverly.  If  such  debt  was  owing  to  Haver- 
ly,  the  other  mortgagee  had  no  real  Interest 
In  the  property,  and  are  In  no  position,  either 
at  law  or  In  equity,  to  complain  of  the  fore- 
closure proceedings.  We  believe  that  all  par- 
ties are  estopped  from  denying  the  I^Uty  of 
the  sale.  The  defendant  certainly  Is.  The 
only  important  Issue  in  the  ease  was  wbethw 
the  title  had  failed  by  reason  of  the  fore* 
closure  proceedings. 


It  fbHowB,  frtai  what  lus  been  atM^  tttat 
the  cause  should  be  reversed  and  remaiided ; 
and  It  la  so  ordwed.  All  concur. 


STATB  V.  HUMS. 

(Kansas  C9ty  Court  of  Appeals.  Mlssonrt.  Jan. 
24, 19m  On  Motfoo  for  Rahearing, 
Feb.  7,  1010.) 

iNTOXiCATino  LiquoBS  (I  200*)— Unlawful 
Issuance  or  Pbesceiption  roa  Intoxica- 

UNO  LIQUOBS— iNTOBUATIOir. 

An  Information  charglnir  a  pbyridan  with 
anlawfnlly  issuing  a  prescription  for  intoxica- 
ting llguors,  in  violauon  of  Rev.  St.  189i9,  I 
3000  (Ann.  St  1906,  p.  1760),  which  is  so  fram- 
ed that,  while  it  charges  that  the  intoxicating 
liquoEB  were  to  be  used  aa  a  beverage  by  the 
person  who  obtained  the  prescription,  It  does 
not  connect  the  phyBlcian  with  the  knowledae 
of  that  fact  or  with  the  purpose  or  Intent  of  the 
Uquor  being  ao  used,  is  fataUy  bad. 

tEd.  Note.— For  other  cases,  see  IntozleatlDg 
Uquora,  Dec.  Dig.  |  200.*] 

Appeal  firom  Circuit  Court,  Boone  County ; 
Nick  M.  Bradley,  Special  Judge. 

Charles  Hume  was  convicted  of  unlawful- 
ly issuing  a  prescription  for  intoxicating  liq- 
uors, and  he  appeals.  Reversed. 

W.  H.  Rothwell.  for  appellant  L.  T. 
Searcy,  F.  G.  Harris,  and  H.  D.  Mnrry,  for 
the  SUte. 

EIXISON,  J.  This  prosecution  was  be- 
gun by  an  information  charging  defendant, 
a  physician,  with  unlawfully  issuing  a  pre- 
scription for  intoxicating  llqnors,  In  viola- 
tion of  section  8060.  Rev.  St.  1889  (Ann.  8L 
1906,  p.  17S0).  The  defendant  was  con- 
victed. 

The  conviction  was  not  warranted.  No 
offense  was  char^  In  the  lnforma.tlon.  The 
innocence  of  the  defendant  should  have  been 
negatived.  The  charge  is  so  framed  that 
while  It  charges  the  Intoxicating  liquor  was 
to  be  used  as  a  beverage,  and  not  a  medicine, 
by  the  man  who  obtained  the  prescription, 
it  does  not  connect  defendant  with  a  knowl- 
edge of  that  fact,  or  with  a  purpose  or  In- 
tent of  Its  being  so  used.  If  an  Indictment 
should  diarge  that  a  physician  issued  a  pre> 
scrlptlon  to  a  person  for  Intoxicating  liquor 
"to  be  used"  as  a  beverage,  It  might  very 
well  be  said,  thus  closely  connected,  that 
that  Is  charging  that  the  physician  issued  it 
for  the  purpose  of  Its  being  used  to  get  the 
liquor  as  a  beverage.  But  here  the  matter 
of  the  charge  of  Issuing  the  prescription  Is 
80  disconnected  from  the  use  to  which  the 
liquor  la  to  be  put  by  the  party  obtaining  It 
that,  while  the  latter  Is  well  charged  with 
the  unlawful  and  gnllty  knowledge  and  in- 
tent, the  physician  Is  not  Included  with  him. 
The  case  cannot  be  dlsthiguished  from  State 
V.  Umphrey,  40  Mo.  App.  S21,  where  a  elm- 
liar  charge  was  held  insufficient  As  was 
said  by  Norton!,  J.,  In  State  t.  Davis,  126 
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Mo.  App.  2SD,  238, 102  S.  W.  1103,  a  eue  not 
altogether  tike  this,  yet  on  the  same  subject, 
a  "dlstlDctloD  Is  observed  and  must  be  taken 
by  the  court  In  administering  Its  [the  stat- 
ute's] provisions,  between  the  contemplated 
use  of  the  prescription  and  the  contemplat- 
ed use  of  the  llqnor  after  It  is  procured." 
See,  also.  State  t.  Mitchell,  28  Mo.  562,  and 
State  V.  McAdoo,  SO  Mo.  216. 
^The  judgment  is  reversed.    Alt  concor. 

On  Motion  for  Rehearing. 

PEB  CimiAM.  A  rebearing  Is  asked  on 
the  ground  Uiat  we  hare  overlooked  the  case 
of  State  T.  Anthony,  02  Ma  App.  007,  decided 
by  the  St  lionlB  Court  of  Appeals.  We  did 
not  OTerlook  that  case;  We  did  not  refer  to 
it,  for  the  reason  tiiat  we  did  not  consider  It 
was  applicable  to  tlie  point  made  In  this  case. 
The  Indictment  In  that  case  la  for  the  same 
offense  as  that  charged  in  tbe  information 
In  this  cas^'  bnt  they  are  not  otherwise  alike 

The  motion  is  overruled. 


STATE  T.  STEEU 
(Kansas  City  Court  of  Appeals.  Missonrf.  Jan. 

24, 1010.) 

Appeal  from  Civenlt  Court,  Tenon  County; 
B.  G.  Thtmnan,  Jndge. 

0.  L.  Steel  was  convicted  of  crime,  and  he  ap- 
peals. Reversed. 

J.  B.  Journey,  for  appellant.  Lee  B.  Ewlng, 
Pros.  Atty.,  for  the  State. 

ELLISON*,  J.  Thifl  case  Is  lilce  that  of  Stffte 
T.  Hume  (decided  at  this  term)  124  8.  W.  1099, 
and  is  governed  by  what  is  there  ruled. 

The  judgment  is  levened.  All  concni; 


STATE  T.  HUMa 
(Kansas  City  Court  of  Appeals.  Missouri.  Jan. 
24.  1910.   Rehearing  Denied  Feb.  7.  1910.) 

Appeal  from  Circuit  Court.  Boone  County; 
Nick  M.  Bradley,  Special  Judge. 

Charles  Hume  was  ctmTicted  of  crime,  and  he 
appeals.  Reversed. 

W.  H.  Bothwell,  for  appellant.  L.  T.  Searcy, 
F.  O.  Harrii^  and  H.  D.  Murry,  for  the  State. 

ELLISON,  J.  This  case  Is  like  that  of  State 

V.  Hume  (No,  9,167,  decided  this  term)  124  S.  W. 
1090,  and  is  governed  by  what  we  there  ruled. 
The  Judgment  is  reversed.  All  eracnr. 


STATE  T.  CONWAY  (three  cases). 
(Kansas  City  Court  of  Appeals.  Missouri.  Jsn. 
24.  1010.   Rehearing  Dented  Feb.  7.  1910.) 

Appeals  from  CSrcalt  Court,  Boone  County; 
R.  8.  Byors,  Special  Judge. 

A.  M.  Conway  was  conricted  of  three  viola- 
tions of  law,  and  he  aroeals.  Revsrsed. 

Webster  Cordon,  for  appellant.  Searcy  ft 
Harris,  for  the  SUte. 

ELLISON.  J.  These  esses  sre  like  that  of 
Stnte  v.  Hume  (decided  this  term)  124  S.  W. 
1099,  and  sre  irovemed  by  what  is  there  ruled. 

The  Judgments  are  leversed.   All  concur. 


STATE  ex  ret.  ABBOTT  et  al.  t.  ADCOCK 

et  al..  State  Board  of  Health. 
(Supreme  Court  of  Missouri.    Fek  2,  lOia) 

1.  PBTBIdANB  ANO  SUBOBONS  ({  6*) — LZCKHB 
TO  PBACTIOB— Statutks— CONannCTIOH. 

Under  Laws  1907,  p.  SS^  1 1,  requiring  an 
examinaticKD  before  the  State  Board  of  Health 
of  applicants  for  license  to  practice  medicine, 
and  providing  that  the  applicants  most  furniKh 
Bstisiactoiy  evidence  of  bavinc  received  diplomas 
from  some  reputable  mediou  collm,  one  pre- 
senting himself  before  the  board  tor  examina- 
tion must  prove  to  Its  satisfaction  the  reputable- 
ness  of  the  collie  from  which  be  graduated ; 
the  question  of  what  medical  colleges  are  rep- 
utable being  for  the  determination  of  tbe  board. 

[Ed.  Note.— For  other  cases,  see  PhysicisBS 
and  Sargeons.  Dec.  Dig.  S  5.*] 

2.  Phtsicians  and  Suboeons  <|  b*)—LaCEya 

TO  PBACTIC^-STATUTES— COHBTBUCmoM. 

A  rule  of  the  State  Board  of  Health  so- 
thoriied  by  Laws  1807,  p.  850,  |  1,  to  eaamtaie 
applicants  fbr  license  to  practiee  medicine,  on 
their  furnishing  proof  of  the  reputableness  of 
the  medical  college  from  which  they  are  srad- 
nates,  which  provides  thst  all  medical  coljeges 
which  ctmform  to  tbe  standards  specified  in  s 
schedule  of  minimum  requirements  shall  be 
deemed  reputable  and  their  graduates  shall  be 
admitted  to  the  examination  of  the  board  for  li' 
cense,  undertakes  to  require  all  medical  col- 
leges to  adopt  such  standards  as  will  prove  tlidr 
reputableness  in  all  cases,  and  thereby  remove 
that  burden  from  each  applicant  for  a  license, 
but  does  not  provide  tbat  a  graduate  from  any 
other  medical  collw  shall  not  be  examined,  pro- 
vided he  furnishes  proof  of  tbe  leputableuess 
of  such  college. 

[Ed.  Note.— For  other  cases,  see  PhysidSDS 
snd  Surgeons,  Dec  Dig.  {  5.*J 

3.  Phtsicians  and  Suboeons  (I  5*)— License 
TO  Pbacticb— Statutes— CoNSTEDcnoN. 

A  construction  of  such  rale  as  a  notifica- 
tion in  advance  to  all  persons  who  might  pre- 
sent themselves  for  examination  for  license  tbat 
the  board  will  examine  no  one  enept  those 
presenting  a  Aploma  from  one  of  the  medical 
colleges  which  has  adopted  the  standard  Is 
illegal,  and  is  no  bar  to  tbe  right  of  a  graduate 
of  another  medical  college  to  prove  that  tiie 
college  Is  reputable  within  the  statute,  hot,  qd- 
til  he  families  such  proof,  the  board  is  under 
no  obligation  to  examine  him. 

[Ed.  Note.— For  other  cases,  see  Phyndsns 
and  Surgeons,  Dec  Dig.  S  5.*] 

4.  Evidence  (|  83*)  —  Pbesumptiohs— Prt- 

FORUANCB  or  OFFICIAL  DUTT. 

The  law  presumes  that  public  officers  will 
perform  their  duties  when  any  matter  Is  legally 
presented  to  them  for  action,  notwithstanding 
general  dedaratlons  previously  made  to  tike  con- 
trary. 

[Hid.  Note.— For  other  esses,  see  Evideaea^ 
C!ent.  Dig.  I  105 ;  Dec  Dig.  i  83.*] 

5.  Constitutional  Law  (f  42*)— Statutes- 
VALiniTT— Right  to  Question. 

It  ts  only  where  a  statute  relied  on  Id  s 
particular  case  as  conferring  or  withholdioK 
some  legal  right  that  the  court  or  Udgants  can 
question  its  validity,  and  the  Invalidity  of  s 
statute  Is  no  excuse  for  one's  refosal  to  perfoitt 
a  dnty  Imposed  by  a  valid  law- 

[Ed.  Note.— For  other  cases,  see  Constitatiw> 
al  Law,  Cent  Dig.  f  39 ;  Dec  Dig.  f  42.*! 

6.  Mandamus  (|  14*)  —  Oonditioiw  Pud* 

DENT— DBUANO  and  DEFAULT. 

Mandamus  will  not  issue  commandlog  u 
inferior  court  or  ministerial  body  to  act  until  it 
Is  first  established  by  evidtece  tbat  tbe  cosit 
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«r  body  hu  been  legallT  icqiustod  to  met,  md 
tbat  it  hu  Ulegftllr  deelmed  to  do  m 

[EU.  Note.— For  other  caiei,  eee  Manduuifi 
Cent  Dif.  H  44-46;  Dec  Dig.  I  14.*] 

7.  MAIfDAlCUS  (I  87*)— LICBN8M  OF  PHTSI- 
CIAN8— ESUHIKATION— ReTUSAL  OF  SUTX 
BOABD  TO  OlVB— REUFDT. 

Where  an  applicant  for  a  license  to  piacUet 
nedidne  poieeeeBe  tbe  qnallBcadoos  preecrlbed 
bj  Laws  WOT.  p^  800.  S  h  refulattns  tlie  prac- 
tice of  medieme,  and  riiows  the  tacts  to  tbe 
State  Board  of  Health,  authorised  to  examine 
applicants^  and  the  board  arfoitrarilr  refaaes  to 
examine  mm,  he  maj  by  mandamuB  compel  the 
t>oaid  to  act 

[Bd.  Note.— For  other  case^  see  Mandamus, 
Dec.  Dig.  I  8T.*] 

Lamm,  J.,  dissenting. 

In  Bana  Appeal  from  8t  Louis  Clrenlt 
Conrt;  Hugo  Humich,  Judge. 

Mandamns  by  tbe  State  of  Mlssoari,  on 
the  relatlm  of  James  We^y  Abbott  and 
othersi,  against  J.  A.  B.  Adco<^  and  others, 
constltatlng  tbe  State  Board  of  Health,  to 
auapti  the  board  to  examine  relators  as  to 
tbaii  qnaliflcatlons  to  practice  medicine. 
FraoB  a  judgment  making  tbe  alternative 
writ  permanent,  defttndants  appeaL  Re- 
Tersed  and  remanded,  with  directions  to  dis- 
miss potion. 

This  was  a  proceeding  In  maDdamns  In- 
stttated  In  tbe  drcnlt  oonrt  of  the  of 
St  Lonla  at  the  JFdne  tenn  therectf.  1906,  by 
relators  against  respondents  and  aweltants 
to  compti  than  to  famine  tbwn  tovchlng 
tta^r  aoallflcatlohs  and  fltness  to  iffactlce 
medicine  and  sui^ry  in  the  state  at  Mla- 
eonrL  An  alternative  writ  was  Issued  and 
duly  served  upon  respondoits,  who.  In  doe 
time,  filed  their  retom  Oter^  A  trial  wan 
had,  which  resulted  In  findings  for  relators, 
and  a  Judgment  making  tbe  alternative  wilt 
of  mandamus  theretofore  iasoed  permanoit, 
etc.  After  tiUilng  xvopw  stefw  in  that  dlrae- 
tlon,  reepcmdenta  dnly  a^ealed  the  came 
to  thia  court 

In  OTder  to  ^t^erly  onderatand  the  Issoea 
Joined  and  the  legal  propositions  preeented 
to  OS  for  detemiinatloii,  it  will  be  necessary 
tar  us  to  aet  oat  tbe  pleadings  fltod  in  tbe 


The  petition  was  as  follows  (formal  parts 

omitted): 

rrbe  itate  of  Uissonrl.  at  the  rdatlon  of 
James  Wedeif  Abbott,  Charles  Horace  Cal- 
lers, Elmer  Lee  Ooz,  William  S.  Clarenbaeb, 
J(An  UlyaasB  Day,  Claoda  Emeraon  Dnvall, 
Frands  Howard  Emmons,  Florence  Onrat 
Bgers,  Bmily  Statella  Elnesmlelr,  Orion  Aa- 
tmry  Oiautham,  THlllam  Or^oxy  Gnnn. 
Josqft  TmylCT  Oriest,  WUUam  Watson 
HaTeSf  William  Frauds  Afler,  Loots  Phillip 
Hablg,  Cbaries  Lonls  Moalciy,  Jr.,  Ifartln 
Mebrle^  Nina  Henry  Maynard,  IMbia  Jane 
Miller,  Amalie  Marie  Napier,  Mary  Myrtle 
Oslaa,  Niebdaa  John  P^pert  Fetw  Alois 
Pfeffer,  Oeings  Eart  Panllos,  Bert  Byrd  Par- 
rlsh,  Leslie  Comelliis  Randall,  Oda  Larin- 


la  Seaban^  Howard  Watkman,  and  HOgh 
Benjamin  Watoa,  cosoidalna  of  the  deloid* 
ants,  J.  A.  B.  Adeo^  A.  H.  Hamd,  Ira  W. 
Cpshaw,  W.  &  XIUMQpKAi,  B.  H.  Cktodlw.  J. 
T.  miatdtw  and  lYank  J,  Lota,  constituting 
the  State  Board  of  Healtti  of  Missouri,  and 
says  that  defoidants  now,  and  at  all  the 
dates  hereinafter  mentioned  were,  the  dnly 
appointed  and  acting  membcn  <tf  the  State 
Board  of  Healtti  of  Missoorl,  and  constitute 
said  board,  and  as  audi  board  it  Is  thdr 
do^.  among  other  things,  to  oamlne  all 
aoalified  persons  who  appear  b^ore  sucfa 
board  at  sodk  time  and  itoce  as  the  said 
board  may  direct,  to  determine  the  fltness 
of  sodi  persnis  to  ragsfls  in  tbe  practice  of 
medicine  and  surgery  In  this  stata 

**Sdators  state  tbat  tbe  Barnes  Unlvenlty 
ot  St  IjOuI^  Mow,  was  «i  llie  11th  day  ot 
Jane,  1602,  and  Is  now,  a  body  corporate  and 
politic,  organised  under  and  by  virtue  of 
the  lawa  of  the  state  of  Missouri,  regulating 
tbe  incorporatUni  of  boievdent  religious, 
sdMitiflc,  and  edoeattmal  Inatitutlons,  and 
tbat  said  Barnes  University,  In  accordaneS 
vplth  tbo  providers  and  requbements  of  its 
dwrtar  <rf  Inonpmstioa  snd  the  laws  ot  this 
states  erer  Unca  Its  tneoiprntSim  has  been 
engafed  and  la  now  wgaged  hi  the  twachlng 
of  medldne  and  suicery,  and  those  sdwces, 
the  knovdedgs  of  irtUdi  aca  necessary  ud 
pn^sr  for  a  full  and  adeqnate  imdwatand- 
Ing  of  Uis  Bdence  of  medidne  uid  snrgwy 
In  all  its  scope  and  mesnlng. 

"Relators  state  that  thsy  are  dtlsens  of 
tbo  Btato  of  Missouri,  snd  that  on  the  »th 
day  of  May,  1906,  they  and  each  of  them 
were  duly  gradnatsd  bf  tbe  Barnes  Unl- 
verdty  aforesaid,  and  that  on  tbe  9th  day 
of  May,  1908,  rdatora  and  each  of  Ibem  re- 
cetvsd  a  d^oma  fmn  said  Barnes  Unlver- 
dty,  and  tbat  ttiereqpai  tb^  and  each  of 
them  became,  and  ever  since  have  hem,  and 
now  are,  graduates  of  medicine  from  said 
Institution. 

"Selatora  state  that  at  the  time  of  tbelr 
mattleolation  in  said  nnlverdty,  about  four 
years  ago,  tlieiy  were  i^viaed  r^intaMo 
physicians  and  aurgemis  in  whose  jodgment 
they  had  confidence  that  the  said  Barnes 
Univerdty  was  a  r^taUe  sdiool  of  medi- 
cine^ of  high  Btsndlng  in  tbs  community 
where  it  is  situate  and  dsewbere^  snd  tbat 
relators,  and  each  of  them,  idled  upon  the 
Information  thus  secured,  and  therefore  en- 
tered said  university  and  took  up  the  coarse 
of  stady  tberdu  preacrlbad.  and  rdatora  state 
that  during  all  the  period  of  their  coarse  of 
study  at  said  imitltatlon  tbay  bdteved  tUat 
the  said  Bamea  tnatvendty  was  a  reputable 
institution,  and  fuithsr  bdleved  tbey  would 
be  aconrded  tbe  same  rltfita  by  the  defend- 
ant board  as  gradnatsa  <tf  other  reputable 
medical  colleges  in  this  state.  And  relators 
now  charge  the  fact  to  be  tbat  said  Institu- 
tion Is  reputable;   that  Its  curriculum  Is 
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well  selected  and  Uiorougb.  Its  Instructors 
end  lecturers  among  the  beet;  and  that  the 
course  therein  required  to  be  parstted  by  Its 
students  la  as  tboroi^h  as  that  of  any  other 
institution  of  like  kind  In  this  state  or  dse- 
where. 

"Relators  state  that  on  the  day  oC 

190 — ,  defendants  appointed  Prof. 


R.  O.  T.  Dunhaupt  as  official  examiner  of  de- 
fendant board  of  the  city  of  St  Louis  to 
act  In  the  i^ace  and  stead  of  the  county 
school  commissioners  of  the  various  counties 
throughout  the  state,  and  that,  by  said  ap- 
pointment and  authority  then  and  there  vest- 
ed In  him  by  said  board  Its  Interpretation 
and  cwistractlon  of  the  laws  of  this  state,  It 
became  the  du^  dnd  right  of  the  said  Dun- 
haupt to  examine  Into  the  scholastic  attain- 
ments of  such  persons  as  might  appear  be- 
fore him  for  that  purpose,  and  to  certify  to 
said  board  whether  or  not  such  persons  sat- 
isfactorily passed  an  examination  before 
him  egnlvalent  to  a  grade  from  an  accredited 
high  school,  state  normal  school,  college,  nnl* 
verslty,  or  academy. 

"Relators  state  that  they  did  appear  be- 
fore the  said  Dunhaupt  and  underwent  an 
examination  before  him'  upon  all  branches 
then  and  there  submitted  to  them,  and  re- 
ceived from  the  said  Dunhaupt  a  certificate 
certifying  that  they  and  each  of  them  had 
isatlsfactorUy  passed  an  examination  before 
him,  and  had  procured  a  grade  upon  such 
examination  equivalent  to  a  grade  from  an 
accepted  high  school,  state  normal  sdiool,  col- 
lege, university,  or  academy. 

"Rtiatora  further  state  that  on  or  about 

the  day  of  May,  1908,  they  and  each 

of  them  executed  and  filed  with  the  defend* 
ant  Board  of  Health  the  regular  official  form 
of  application  for  examination  provided  by 
said  board,  wherein  they  requested  to  be  ex- 
amined by  said  Board  of  Health  at  the  St 
Louis  University,  In  the  dty  of  8t  Louis, 
Mo.,  on  the  Ist,  2d,  and  3d  days  <tf  June, 
1908. 

"Relators  further  state  that  they  and  each 
of  them  attached  to  said  application  and  de- 
livered to  defendant,  In  connection  with  said 
ai^llcatlon  for  examination,  the  sum  of  $10, 
that  being  the  usual,  customary,  and  regu- 
lar fee  required  by  said  Board  of  Health 
from  all  persoos  desiring  to  take  a  medical 
oamlnatlon  before  said  board ;  that  said  ap- 
plications, and  each  of  them,  were  accom- 
panied by  the  certificate  of  the  said  Dun- 
haupt, certifying  that  the  scholastic  attain- 
ments of  the  relators,  end  each  of  them,  were 
satisfactory,  and  that  In  said  examination 
relators,  and  each  of  them,  bad  obtained  a 
grade  equivalent  to  a  grade  from  an  accred- 
ited high  school,  state  normal  school,  col- 
lege, university,  or  academy,  and  that  said 
applicatI(Hi  was  accompanied  by  a  diploma 
Issued  to  the  respective  relators  by  the  said 
Barnes  University,  and  relators  state  that 
said  application  was  also  accompanied  by  the 
iiffidAvlts  of  th^'sald  Dtinhaupt,  showing  the 


grade  and  proficiency  of  each  of  the  relators 
actually  shown,  and  fairly  and  Justly  earned 
by  each  of  said  applicants  upon  said  exami- 
nation  before  the  said  Dunhaupt,  and  tbat 
said  applidation  was  also  accompanied  by  a 
certificate  of  graduation  of  eactf  of  the  re- 
lators from  an  accredited  high  school,  state 
■normal  8<AooI,  college,  university,  or  acad- 
emy. 

"The  relators  further  state  that  the  de- 
fendant board  found  the  certiflcatea  of  the 
said  Dunhaupt  to  be  genuine  and  essential  in 
particulars,  and  such  as  Is  cnsttMnary  and 
universally  acted  upon  and  acc^ted  by  said 
board,  and  that  relators  were  the  persons 
named  in  the  res[>ective  certificates,  and  that 
each  of  the  said  diplomas  Issued  to  each  of 
the  relators  by  the  said  Barnes  University, 
and  presented  to  the  defendants  herein,  were 
found  by  the  said  defendants  to  be  genuine 
diplomas,  and  that  r^ators  are  the  same  per 
sons  whose  names  appear  In  said  reapective 
diplomas,  and  tbat  relators  were  the  right- 
ful owners  and  holders  thereof  and  tbe  per- 
sons named  therein, 

"Relators  further  state  that  they  compiled 
in  all  particniara  with  all  the  usual  and  cus- 
tomary requirements  exacted  by  said  board, 
but.  that  notwithstanding  relators'  compli- 
ance therewith,  defendants  returned  said  fil- 
ing fee  to  relators,  and  to  each  of  them,  bnt 
retained  their  ai^Iicatiims,  which  said  ap> 
plications  are  now  on  file  among  the  recorda 
of  the  defendants. 

"Relators  allege  that  defendants  then  and 
there  arbitrarily  and  oppresalrely  advised 
rdatora  that  they  would  not  be  allowed  or 
permitted  to  take  an  examination  before  tbe 
defendant  hoard  for  the  purpose  of  procur- 
ing a  license  to  practice  medicine  in  this 
state,  and  defendants  assigned  as  an  alleged 
reason  for  their  refusal  to  permit  relators  to 
be  examined  that  said  Barnes  University  was 
not  *an  accredited  school  by  the  Ml^ourl 
State  Board  of  Health.* 

"Relators  further  state  that  on  the  morn- 
ing of  the  1st  day  of  June,  1908,  and  prior  to 
the  beginning  of  the  examination  of  appli- 
cants before  said  board,  for  the  purpose  of 
procuring  certificates  entitling  them  to  prac- 
tice medicine  and  surgery  in  this  state,  the 
relators,  and  each  of  them,  presented  thcm- 
selves  before  tbe  defendant  board,  thai  be- 
ing in  sesidon  at  the  8t  Louis  Uoiverslty  in 
the  apartment  where  the  said  board  was  pre- 
paring to  hold  an  examination,  and  relators 
then  and  there  notified  defendants  that  they 
were  there  for  the  purpose  of  being  exsimlned 
by  said  board  in  order  tbat  said  board  might 
determine  their  fitness  to  ragage  In  tbe  prac- 
tice of  medicine  and  so^ery  In  tills  state, 
and  tbat  In  the  event  they  pa»ed  a  suffi- 
cient and  eatlsfactwy  examinatloo  that  they 
be  delivered  a  certificate  under  tbe  band  of 
said  board  antborlzing  the  relators,  and  eadi 
of  them,  to  wgage  In  the  ivactlce  of  their 
chosen  prof  effllon. 

"Relators  state  that  on  said  1st  day  of 
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Jane  tbej  were  ready,  wUUzig,  and  able  to 
fnralBh,  and  tbeu  and  there  did  offer  to  far^ 
Dlsb,  to  said  board  satisfactory  erldeQCe  of 
the  qnallAcationB  of  each  of  the  relators  to 
said  dtfendants  of  their  prellmlDary  qaallll- 
catlona,  to  wit,  cffltiflcatea  of  graduation 
from  an  accredited  high  school,  state  normal 
school,  college,  tmiTerslty,  or  academy,  and 
a  certificate  from  the  said  Dnnbaopt  certify- 
ing that  they,  and  each  of  them,  had  satisfac* 
torily  passed  an  examination  before  blm 
equlTalent  to  a  grade  from  an  accredited  high 
school,  state  normal  school,  college,  unlTersi- 
ty,  or  academy,  and  Uiat  relators  wwe  also 
ready  and  wlllliig  to  famish,  and  able  to  fur- 
nish, a  certificate  of  gradaatlon  to  each  of 
said  rotors  from  an  accredited  high  school, 
state  niHiiuil  school,  college,  ^nlTcrslty,  or 
academy,  nai.  were  then  and  there  ready  and 
willing  to  fnmfsh,  and  offered  to  furnish, 
said  defendant  board  satisfactory  CTidence 
of  haTing  received  dlplmnas  from  the  said 
Barnes  Unirerslty  as  aforesaid;  and  rela- 
tors also  offered  to  comply  with  all  the  rfr 
qulrements  of  the  law  made  necessary  as  a 
condition  precedent  to  their  examinatloa  by 
said  board,  and  offered  to,  and  wet%  able  to, 
comply  with  all  the  osoal,  ordinary,  and  ca»- 
ternary  requirements  heretofore  made  by  said 
board,  but  relators  all^  that  after  defend- 
ants had  proceeded  with  the  examination  for 
the  space  of  one  day  of  the  persons  who 
then  and  there  appeared  before  them,  includ- 
ing relators,  for  the  purpose  of  undergoing 
an  examlnatlcm  to  determine  whether  or  not 
they  were  capable  and  fit  to  receive  a  cer> 
tlficate  from  said  board  for  the  purpose  of 
enabling  tbem  to  practice  medicine  and  sur- 
gery In  this  state,  that  said  board  on  the  sec- 
ond day  of  said  examloatlon  then  and  there 
directed,  ordered,  and  commanded  all  the 
graduates  of  the  said  Barnes  Unlver&lty  to 
withdraw  from  the  room  where  eald  exam- 
ination was  about  to  be  commenced  and  con- 
ducted, and  the  defendant  board  then  and 
there  announced  that  the  relators,  and  eacl« 
of  them,  would  not  be  permitted  or  allowed 
to  take  said  examination,  and  in  the  event 
that  ttae  relators  or  any  of  them  should  re- 
fuse to  leave  the  room,  and  should  Insist  on 
taking  said  ecaminatlon,  that  their  papers 
would  not  be  graded  or  considered  by  said 
board,  but  would  be  thrown  out  Into  the 
waste  basket,  and  that  thereopon  the  rela- 
tors, over  their  protest,  and  In  violation  of 
thetr  rights,  were  forced  and  compelled  by 
defendants  to  withdraw  from  said  room,  and 
were  then  end  there  and  thereby  deprived 
and  denied  the  privilege  of  taUng  the  lam- 
ination before  said  board. 

"Relators,  on  their  information  and  belief, 
state  that  defendants,  without  authority  or 
color  of  law,  have  devised  and  promulgated 
a  set  of  rules  and  r^nlattons  as  a  standard 
of  equipment,  and  a  method  of  Instruction 
sind  laboratory  work  which  the  defendants 
arbitrarily  and  oppressively  Insist  must  be 
compiled  with  by  said  Barnes  UolTerslty,  be- 


fore its  gradaates  are  entitled  to  undergo  an 
examination  before  said  board,  and  before 
said  board  will  consider  the  same  to  be  a 
reputable  medical  college.  But  relators  state 
that  said  board  did  not  notify  said  Barnes 
University,  ox  the  board  of  trustees,  or  fac- 
ulty thereof,  or  these  relators,  of  sach  rules, 
regulatloas,  and  requirements,  and  failed 
and  arbitrarily  reused  to  allow  said  Barnes 
University  and  Its  board  of  trustees  and  fac- 
ulty an  o[q;)ortunlty  to  show  said  board  what 
Its  equipment  and  teaching  facilities  were 
and  are;  that  relators  had  been  registered  as 
regularly  matriculated  students  of  said'  unl- 
rersity,  and  of  the  medical  department  there- 
of, for  a  period  of  over  four  years,  and  de- 
fendants could  have  easily  obtained  access  to 
saM  registration  and  have  informed  the  re- 
lators, and  each  of  them,  as  to  any  action  up- 
on Its  part  with  r^erence  to  its  estimate  of 
the  standing  of  said  Barnes  University,  but 
ttae  said  defendants  tailed  and  neglected  to 
do  so. 

"Relators  state  that  Barnes  Unlva«ity 
aforesaid  Is  a  reputable  medical  college  of 
this  state;  that  its  curriculum  requires  a 
course  of  four  yrars'  attendance  before  grad- 
uation therefrom;  that  it  is  provided  with 
a  corpa  of  experienced,  proficient,  and  learn- 
ed and  profound  lecturers,  teachers,  and 
Instructors,  end  Is  also  provided  with  such 
apparatus  as  Is  necessary  for  the  successful 
teaching  and  exemplification  of  the  science  of 
medicine  and  surgery;  and  tha^  In  all  of  its 
departments  the  said  Institution  compares  fa- 
vorably with,  and  Is,  and  has  been  equal  to, 
the  best  institutlan  of  the  kind  In  this  and 
otber  states,  and  the  said  university  for  15 
years  last  past  has  been  recc^nlzed  by  the 
various  State  Boards  of  Health  of  Missouri 
as  being  a  reputable  medical  collie,  and 
baa  been  recognized  by  defendants  individu- 
ally and  as  a  board  as  being  reputable  and 
thorough  in  all  respects. 

"Relators  allege  that  thej,  and  each  of 
them,  demanded  of  the  defendants  as  such 
State  Board  of  Health  of  Missouri  the  right 
and  privilege  of  forthwith  undergoing  an  ex- 
amination upon  all  the  subjects  embraced  by 
the  laws  of  the  state,  touching  their  quallfl- 
cations  In  medldne  and  surgery,  in  order 
that  said  board  might  determine  whether  re- 
lators, and  eaA  of  them,  possessed  the  req- 
uisite knowledge  and  qoallflcations  to  ob- 
tain a  license  to  practice  medicine  and  sur- 
gery in  accordance  with  the  law  of  this  state, 
but  that  defendants  and  ttLCh  of  them  wrong- 
fully,  unreasonably,  oppressively,  arbitrarily, 
and  without  color  of  anthori^,  refused,  and 
still  wrongfully,  anrsflsonably,  cwnresslvdy, 
and  arbitrarily,  and  without  any  cause  re- 
fuse, to  allow  the  rtiatf»B,  or  any  of  them, 
to  appear  before  said  Board  of  Health,  and 
then  and  there  undergo  an  lamination  be- 
fore said  board.  In  order  that  said  bmird 
nilght  determine  whether  or  not  they  were  on- 
titled  to  engage  In  the  pnetice  ol  VMAldne 
and  surgery  In  this  stata^ 
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"Rdattn*  fartba  aXiegfi  that  Oiey,  and 
«ach  of  them,  cannot  practice  medicine  or 
mvgerj  In  this  state  nnless  and  until  their 
competency  to  engage  In  that  prof^aslon  has 
been  submitted  to  and  passed  upon  by  said 
board,  and  that,  by  the  refusal  of  the  de- 
fendants to  permit  the  relators  to  undergo 
mcb  an  examination,  they  bare  suffered,  and 
are  Buffering,  Irreparable  wrong  and  injury, 
and  are  entirely  without  a  remedy  for  the  re- 
dress of  tbeir  wrongs  without  the  interposi- 
tion and  intervention  of  this  court  by  its 
writ  of  mandamus,  directed  to  said  defend- 
ants, and  each  of  them,  commanding  and  di- 
recting the  performance  and  dlsdiarge  of 
their  duty  under  the  law  of  this  stata 

**Wherefore,  relators  pray  this  honorable 
court  to  issue  Its  writ  of  mandamus  directing 
and  commanding  the  defendants,  as  the  State 
Board  of  Health  of  Missouri,  to  forthwith 
xwrmlt  the  relators,  and  each  of  them,  to  np- 
pear  before  said  board  and  undngo  the  usual 
examination  acccvded  to  other  applicants 
bef<we  said  board,  toudilng  the  relators*  qnal- 
IficatkEDS  to  practice  the  science  of  medicine 
and  auigery  In  this  state,  and  that  this  hon- 
orable court  will  frame  and  issne  tucb  writ 
or  writs  as  may  be  found  necessary  and  ex- 
pedient to  canse  said  board  to  do  that  which 
In  Justice  and  right  ought  to  be  done  in  the 
premises." 

The  altematWe  writ  followed  the  petition, 
and  was  In  the  ordinary  form,  and,  after 
aerrice  thereof  had  upon  the  reqrondoitB, 
they  filed  the  ft^lowlng  return  (fWmal  parts 
omitted): 

"Comes  now  J.  A.  B.  Adcock,  A.  H.  Hamel. 
Ira  W.  Upshaw,  W.  S.  Thompson,  R.  H. 
Ooodler,  J.  T.  Thatcher,  and  Frank  j.  Lutz, 
constituting  and  comprising  the  State  Board 
of  Health  of  the  State  of  Missouri,  and  for 
th^  J<^t  and  separate  retam  to  the  writ 
«f  mandamus  faoretofore  Issoed  In  this  cause 
aay  that  the  relators  on^t  not  to  have  a  per- 
amptory  writ  of  mandamus  herein,  for  the 
following  reasons,  to  wit: 

*Vi  The  defendants  state  and  say  that  the^ 
have  no  Information  or  knowledge  as  to  the 
truth  of  the  statemoits  and  allegations  set 
forth  and  contained  In  relators*  petition  and 
the  altentatlTe  writ  herein,  and  therefore 
•deny  generally  each  and  every  allegation 
therein  set  forth  and  contained,  except  that 
they  admit  that  th^  yrete  at  all  times  there- 
in mentioned,  and  now  are,  duly  appointed, 
qoallAed,  and  acting  members  of  the  State 
Board  of  Health  of  the  State  of  Missouri,  and 
constituting  and  comprising  said  board. 

"(2)  Dtfendants  further  state  and  say: 
Tniat  the  Bamea  nniverslty  and  Uedlcal  Coi- 
\BS^  trom  which  relat<«a  pntfess  to  have 
been  graduated  and  hold  diplomas,  was  and 
Is  not  a  reputable  medical  ooll^  of  four 
years*  requirements,  as  provided  and  reqnlr- 
•ed  by  tiie  said  Board  of  Health  in  their 
aGbedale  ot  requirements  adopted  July  11, 
1907,  and  d^ned  in  section  8  ot  'An  act  to 
vegulata  the  practice  of  medicine^  tucgwy. 


and  mldwlfHy,  and  to  ifftAlMt  treating  tbe 
6i<±  and  alDlcted  without  a  license,  and  to 
provide  p^ialtles  for  the  vicdatlon  tba«<rt, 
of  the  Acts  of  1907,  sUte  of  Mlsaonrt' 

"(3)  That  oa  JOly  11,  1907,  tbe  detondants 
herein,  In  pursuance  ol  a  r^ort  of  a  cnnmit- 
tee  of  said  Board  oC  Health,  duly  anOmSied 
and  sHMtlnted  to  Investigate  as  to  tlie  equip- 
moats  and  facilities  for  teadkins  of  the  rarl- 
ons  medical  colleges  throughout  the  state, 
provided  and  adopted  a  schedule  of  mlolinam 
requirements  as  a  standard  by  wlik9i  medi- 
cal odlegea  ahoald  be  rated  and  daasUled  as 
accredited  and  reputably  and  whose  stn- 
dents,  aftn- being  gnduatedthereft«Hn,aiioaId 
be  admitted  to  tbe  examination  of  tbe  said 
State  Board  of  Health  for  Ucenses  to  practice 
medicine  and  aurgray  in  Um  state  of  Mis- 
souri, and  further  provided  and  directed  that 
any  and  all  medical  eoU^es  In  meetliis  the 
requIrMuents  of  said  schedule  should  be 
given  until  Oetobw  1,  1007,  tai  vhUdi  to  sap- 
ply  and  provide  such  deSdendes,  and  to 
bring  thdr  said  bAooHb  or  InstltutSons  w  to 
the  standard  required,  and  that  eadi  and 
every  medical  college  so  notlfled  complied 
with  the  requlrCTients  therein  qpedfled,  save 
and  except  the  Barnes  University  and  Uedical 
College,  and  tbat  Oie  Barnes  University  snd 
Medical  College  was  by  authority  of  tbe  aald 
State  Board  of  Health  oa  the  22d  day  of 
July,  1907,  duly  notlfled  and  apprised  of  Its 
defldenclM  in  said  b^alf,  and  requested  to 
provide  the  facilities  necessary  and  required 
to  bring  said  Institution  up  to  the  standard 
as  provided  by  said  board.  That  said  Barnes 
Unlversl^  and  Medical  College,  through  its 
officers  and  agents,  ignored  said  request,  and 
failed  and  refused  to  obey  the  Instructions  of 
said  State  Board  of  Health,  and  to  supply 
and  provide  the  necessary  facilities  by  way 
of  equipments,  laboratory  wtvk,  and  clinical 
Instructions,  and  have  wholly  Ignored  the 
same.  That  thereafter,  on  October  28.  1907, 
the  said  Barnes  University  and  Medical  Col- 
lege was  again  duly  notlfled  and  reminded  of 
its  failure  to  suiH>ly  the  defldeicles  In  labora- 
tory equipment  as  required  by  said  State 
Board  of  Health,  and  g^ven  until  November 
21,  1907,  in  which  to  comply  with  said  rules 
and  requirements,  and  was  duly  notified  that 
unless  said  deficiencies  be  supi^ed  within 
said  time  said  university  and  medical  coUeg« 
would  not  be  accredited,  and  Its  students  not 
be  entitled  to  examination  for  licenses  to 
practice  medicine  and  surgery  In  the  state  of 
MlBBourl.   That  said  schedule  or  standard 
was  reasonable,  fair,  and  proper  and  the  re< 
qulrements  made  upon  said  Barnes  Univers- 
ity and  Medical  Coll^  wrae  reasouabia^ 
Just,  and  proper,  and  were  not  <HvresBlve  up- 
on said  institution,  and  could  have  been  sap- 
Edled  and  provided  with  but  Uttl*  difficulty 
and  expense  to  sold  tnstitntion.  That  eadi 
and  every  otber  medical  college  jUi  tbe  stats 
of  Missouri  complied  with  said  sdiedole, 
standard,  and  requlnsaants  ssto  and  «C9t 
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"Defoiduita  farther  state:  That  said  tn- 
■tltutlon  again  ignored  and  dlaregarded  the 
requests  of  the  said  State  Board  of  Health, 
ami  failed  and  refused  to  comply  with  the 
Bam&  That  said  reqnlremeDts  bo  made  of 
the  Barnes  University  and  Medical  College 
as  aforesaid,  and  the  schedule  and  standard 
adopted  by  the  said  State  Board  ot  Health, 
were  soch  as  the  said  State  Board  of  Health 
had  authority  nnder  the  law  to  require^  niake, 
and  proridei  and  tikat  It  was  the  duty  of  the 
said  Bamei  TTnlTaraUy  and  Uedlcal  C<dlege 
to  comply  witli  the  same  and  to  conform  Its 
said  curriculum  to  the  standard  prescribed, 
and  It  was  the  dnty  ot  the  said  State  Board 
of  Health  to  t^vao  to  recognise  the  said 
Barnes  tTniverslty  and  Medical  College  as  an 
accredited  and  rentable  medical  coUege  and 
to  examine  Its  stndents  after  graduation,  up- 
on its  fallnre  to  comply  with  the  same  and 
conform  to  the  standard  prescribed.  And  the 
defendants  further  state  that  the  authority  to 
determine  what  was,  and  Is,  an  accredited 
and  reputable  medical  college  In  this  state 
was  conferred  upon  them  by  the  legislature 
and  the  laws  of  tills  state:  that  they  have 
Investigated  the  matter  in  queetlon,  and  have 
determined,  as  they  have  a  right  nnder  the 
,  law  to  do,  that  the  said  Barnes  University 
and  MedloJ  Coll^  was  not,  and  Is  not,  an 
accredited  and  r^utoble  college  within  the 
meaning  (tf  said  law.  This  being  tme  said  de- 
cision Is  final,  and  not  subject  to  review  by 
this  court 

"Wherefore  defendants  say  by  reason  of 
the  premlees  plaintiffs  should  not  hare  per- 
emptory writ  herein  but  that  the  same  should 
be  denied  and  tbib  costo  htteof  taxed  against 
the  plaintiffs." 

Upon  July  27.  1908,  relators  filed  In  said 
court  In  said  cause  (omitting  caption  and  sig- 
natures) the  following  reply: 

"Comes  now  plaintiff,  and,  for  their  joint 
and  separate  reply  to  the  return  of  defend- 
ants made  herein  to  the  writ  of  mandamus 
heretofore  issued  In  tbls  cause,  say  tbat  said 
return  constitutes  no  defense,  and  sets  forth 
no  reason  why  a  peremptory  writ  of  manda- 
mus should  not  go  herein.  For  another  and 
further  r^ly  plaintiffs  deny  each  and  erery 
one  of  the  statements  and  allesatlons  set 
forth  and  contained  in  said  return.  For  an- 
other and  further  r^ly,  plaintiffs  say  that 
defendants  have  without  authority  or  color  of 
law  devised,  adopted,  and  promulgated  the 
schedule  of  reqnlrementa  referred  to  in  de- 
fendants* return  herein,  and  that  defend- 
ants have  arbitrarily  and  oppressively  de- 
vised and  promulgated  said  schedule  of  re- 
quirements and  made  the  same  the  staodaTd 
by  which  medical  colleges  In  this  state  shall 
be  rated  and  qualified  as  reputable  within 
the  meaning  of  section  8  of  *An  act  to  r^- 
ulate  the  practice  of  medicine,  surgery  and 
mldwlfbty,  and  to  prohibit  the  tteatmrat  of 
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the  lAA  and  aflllcted  wlUioat  a  Uoaoae,  and 
to  provide  penalties  for  the  violatiim  there- 
of,' as  amwded  In  the  Acts  of  1907,  state  of 
Missouri,  and  that  because,  in  the  opinion  of 
said  State  Board  of  Health,  said  Barnes  Uni- 
versity has  failed  to'comply  with  the  require 
ments  at  said  sdiednle,  said  Stete  Board  of 
Health  has  arbitrarily  and  oppressively  re> 
fused  to  allow  plaintiffs  to  be  admitted  to 
the  examination  of  said  State  Board  of 
Health  for  licenses  to  practice  medicine  and 
surgery  In  the  stete  of  Missouri,  'la  direct 
violation  of  their  authority  and  duties,  under 
the  law  of  the  stete  MlsBonrl  made  and 
provided  in  such  cases.  For  farther  reply 
plalntUEi  spedfically  deny  that  said  Stete 
Board  of  Health  did  on  or  about  the  22d  day 
of  July,  1807,  m  any  time  sabsequent  ther» 
to,  duly  nott^  and  apprise  Barnes  Unl- 
verdty  itf  said  schedule  and  requlremait% 
or  that  It  had  adopted  waj  schedule  of  re- 
quiremento  at  all  to  determine  whether  said 
Barnes  University  was  a  reputable  coUege 
within  the  meaning  ot  said  act  Plaintlffa 
further  state  that  the  laboratory  apparatus 
and  eqnliHnentof  said  Barnes  Univerdty  waa 
equal  to  or  greatw  0ian  that  pnwxltted  In 
said  sdiedale  ot  reqnlranoite  adopted  by 
said  State  Board  of  Health,  and  that  in  all 
other  respecte  the  length  of  term,  method 
ot  Instruction,  and  tlie  otbw  requlremente 
entiUing  Ite  studente  to  a  diploma — said 
Barnes  U&tversity  complied  with,  equaled,  or 
exceeded  the  requlremente  contained  in  said 
schedule  adopted  by  said  board.  And  plain- 
tiffs further  aver,  and  charge  the  fact  to  be, 
that  other  persons  were  admitted  by  the 
State  Board  of  Health  to  take  its  examina- 
tion for  the  purpose  of  procuring  licenses  to 
practice  medicine  sod  surgery,  which  said 
persons  held  diplomas  from  medical  colleges 
which  bad  not  complied  with  said  requlre- 
mente of  said  schedule  po  adopted  by  said 
board.  Plaintiffs  further  state  that  at  the 
time  said  schedule  was  adopted  and  promul- 
gated by  said  board  they,  and  each  of  them, 
had  already  entered  upon  their  fourth  year 
of  study  in  said  Barnes  University,  and  that 
the  requirements,  as  set  forth  in  said  sched- 
ule, relate  to  instructions  given  during  the 
first  three  years  of  the  course  of  medicine  In 
said  Barnes  University,  and  tbat  in  this  re- 
spect the  course  of  study  In  said  Barnes  Uni- 
versity conforms  with  that  of  all  other  repu- 
table medical  colleges,  and  that  said  State 
Board  of  Health  has  for  a  great  many  years, 
up  to  and  Including  June,  1907,  permitted  the 
graduates  of  said  Barnes  University  to  take 
its  said  examinations  for  the  purpose  ot  pro- 
curing licenses  to  practice  medicine  and  sur- 
gery, and  plaintiffs  further  aver,  and  charge 
the  fact  to  be,  ttiat  the  laboratory  equlpmeni 
and  facilities  for  teaching  medicine  and  sur- 
gery In  said  Barnes  University  were  better 
during  the  seeslon  which  closed  in  May  of 
1908  that  any  previous  session  of  said  col- 
lege.  PlalntUEs  further  stete  tbat  a  laxga 
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nnmber  of  ttem  bare  been  admitted  to  ez- 
amlnatlonB  by  the  state  board  of  otber  atates, 
and  received  licenses  to  practice  medicine 
and  anigray  in  said  statSw" 

Tile  facts  of  tbe  case  are  comparatiTely 
few,  and  practically  undisputed,  and  tb^  are 
Bobstantlally  as  follows:  On  and  prior  to 
the  lustltntion  of  this  suit  the  Bamea  Unl- 
Terstty.  on  Institution  of  learning,  was  duly 
organized  and  Incorporated  under  tbe  laws  of 
the  state  of  Hlsaourl.  and  was  authorized, 
among  (Aher  things,  to  trach  and  Instruct 
perscms  In  the  science  of  medicine  and  sar^ 
gery.  During  the  same  time  ai^lants  con- 
stituted the  State  Board  of  Health,  having 
been  dnly  appointed  and  qualified  as  such, 
and  were  acting  In  that  capacity  during  that 
time.  Relators  were  regularly  graduated 
from  the  medical  department  of  said  univer- 
sity  of  the  class  of  1908,  and  each  beld  a 
diploma  issued  therefrom  In  tbe  manner  and 
form  provided  for  by  Its  charter  and  by-laws. 
Subsequently  thereto  each  of  the  relators  In 
proper  time  and  In  due  form  filed  his  appli- 
cation for  an  examination  by  said  board,  to 
be  held  on  the  Ist,  2d,  and  3d  days  of  June, 
1908,  touching  his  qualifications  to  practice 
medicine  and  surgery  in  this  state,  as  pro- 
Tided  for  by  the  act  of  1907  (Laws  1907,  p. 
860),  accompanied  by  a  certificate  from  Prof. 
Dunbaiu>t,  the  official  examiner  of  said 
board,  showing  he  possessed  tbe  requisite 
scholastic  attainments,  together  with  a  depos- 
it of  the  proper  license  fee  of  fl5.  That 
prior  thereto,  to  wit,  on  July  11,  1907,  said 
board  formulated  and  adopted  tbe  schedule 
of  minimum  requirements  as  a  standard  by 
which  medical  colleges  should  be  rated  and 
classified  as  accredited  and  reputable  as  re- 
ferred to  in  the  petition,  and  whose  students, 
after  being  graduated  therefrom,  should  he 
admitted  to  tbe  examination  of  tbe  ^id 
Board  of  Health  for  licenses  to  practice  med- 
icine and  surgery  In  this  state,  and  provided, 
further,  that  all  such  colleges  should  have 
until  October  1,  1907,  In  which  to  comply 
with  said  minimum  requirements,  and  to 
bring  their  said  schools  up  to  said  standard. 
All  medical  colleges  of  the  state  complied 
with  said  requirements  except  said  Barnes 
University.  On  July  22,  1907,  after  an  in- 
vestigation made,  but  before  the  date  fixed, 
said  board  notified  said  university  of  its 
failure  to  comply  with  said  standard.  Either 
for  a  valid  or  invalid  excuse  said  notice  was 
ignored  by  said  university.  On  October  28, 
1007,  said  university,  still  n^Iectlng  to  bring 
Its  standards  up  to  the  reqniremente  of  the 
board,  was  again  notified  of  said  deficiency, 
and  was  again  requested  to  bring  Ite  medical 
department  up  to  said  standard  on  or  be* 
fore  November  21,  1907,  and  notified  that, 
unl«8  it  did  so,  it  wonid  not  be  so  accredit- 
ed, and  Its  diplomas  would  not  entitle  its 
studente  to  an  examination  for  licenses  to 
practice  medicine  and  surgery  in  this  state. 
Said  achool  again  dedined  to  comedy  with 


said  requlremoita,  which  win  be  noticed  dur- 
ing the  .course  of  tbe  opinion.  There  la  no 
preteniK  that  tb«  standard  fixed  by  the  board 
was  arUtrary  or  anreasMiable^  or  nniost,  or 
oppreaslve. 

In  pnnmance  to  tta^r  appHcaUoiM  filed  tot 
examination,  as  betore  stated,  relatom  ap- 
peared before  said  board  in  tbe  <rf  St 
Louis  on  said  1st,  2d,  and  8d  days  of  Jane, 
1908,  and  requested  that  tb^  be  given  the 
examlmition,  aa  provided  for  by  said  act  of 
1907,  bnt  none  of  than  oflftted  any  evideice 
whatever  to  said  board  tending  to  show  that 
the  medical  department  of  said  Barnes  Uni- 
versity was  a  r^otaUe  medical  cidlege  as 
provided  tor  by  said  act  nierenpon  tbe 
Board  of  Health  declined  to  examine  any 
of  them,  and  returned  to  Uiem  th^  said 
diplomas,  certificates,  and  llcmae  fees.  Ibis 
suit  Is  predicated  upon  those  facts. 

E.  W.  Major,  Atty.  Gen.,  and  Jas.  T.  Blair, 
Asst.  Atty.  Gen.  (Morton  Jourdan,  of  coun- 
sel), for  appellants.  Jos.  G.  Mclntyre  and 
C  .D.  Gorum,  for  respondenta. 

WOODSON,  J.  (after  stating  the  facte  as 
above).  1.  Counsel  for  appellante  Insists  that 
the  Judgment  of  tbe  trial  court  la  erroneous, 
for  the  reason  that  relators  fumlsbed  no  evi- 
dence to  the  Board  of  Health  tending  to  show 
that  Barnes  University  was  a  reputable  med- 
ical college  St  the  time  they  graduated  there- 
from, as  required  by  section  1  of  an  act  ap- 
proved April  4, 1907  (Laws  1907,  p.  8^.  Said 
section  in  so  far  as  It  is  material  to  tbe  propo- 
sitions involved  in  this  case,  reads  as  follows: 

"All  persona  desiring  to  practice  medicine 
or  surgery,  In  this  state,  or  to  treat  the  sick 
or  afflicted,  as  provide  in  section  1  of  this 
act,  shall  appear  before  tbe  state  board  of 
health  at  such  time  and  place  as  tbe  board 
may  direct,  and  shall  diere  be  examined  as  to 
their  fitneas  to  engage  In  such  practice^  All 
persona  a^iearlng  for  examination  aiinn 
make  applliatlon,  in  writing,  to  the  secretory 
of  aaid  board  thirty  days  before  the  meeting. 
They  shall  furnish  satisfactory  evidence  of 
their  preliminary  qualifications,  to  wit:  A 
certificate  of  graduation  from  an  aca«dlted 
high  school  or  state  normal  school,  college, 
unlversi^  or  acadttny,  a  certificate  from  the 
county  school  commissioner,  certifying  that 
they  have  satisfactorily  paased  an  examination 
equivalent  to  a  grade  from  an  accredited  high 
school,  or  atete  normal  school,  college,  uni- 
versity or  academy.  They  staall  also  furnish 
evidence  of  having  received  diploma  from 
some  reputable  medical  college  of  four  years' 
requirements  at  the  time  of  graduation.^  By 
reading  that  section  of  the  act  it  will  be  aeen 
that  it  requires  three  things  of  eacb  ai^licant 
who  desires  to  be  examined,  touching  his 
qualifications  to  practice  medldne  and  sur- 
gery in  this  state,  namely:  First  that  he 
shall  make  application  In  writing  to  the  aee- 
retary  of  the  board  80  days  b^ore  tbe  meet- 
ing thereof  i  second,  that  he  fbmiah  to  tbe 
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board  satisfactory  erldence  of  bis  scholastic 
qualifications  as  therein  provided  for;  and, 
third,  that  he  shall  also  famish  to  the  board 
satisfactory  evidence  of  having  received  a 
diploma  from  some  repatable  medical  col- 
lege of  four  years'  requirements  at  the  time 
of  his  gradnatlon.  While  the  act  mentioned 
does  not  undertake  to  state  what  medical  col- 
leges are  or  what  are  not  reputable  within 
the  meaning  thereof,  by  clear  Implication 
It  leaves  that  question  for  the  detennlna* 
tlon  of  the  Board  of  Health.  This  Is  made 
manifest  by  the  act  requiring  the  proof  of 
reputaUeness  to  be  furnished  to  the  board 
when  the  applicant  presents  hlmsdf  for  ex- 
amination, and  by  withholding  from  the 
board  the  authority  to  issue  the  license  until 
such  satisfactory  evidence  Is  furnished.  There 
la  no  pretense  In  this  ease  that  relators  or 
any  of  them  furnished  or  offered  to  furnish 
any  evidence  whatever  tending  to  show  that 
the  Barnes  University,  the  one  from  which 
th^  had  graduated  and  from  which  they  held 
their  diplomas,  was  a  reputable  medical  col- 
lege within  the  meaning  of  that  act.  In  our 
opinion  the  language  of  this  act  Is  ensc^tlble 
of  no  othw  oonstmctlon  than  It  placed  the 
burden  upon  the  relators,  when  th^  present- 
ed themselves  for  examination  before  the 
board,  to  prove  to  Its  satisfaction  by  satis- 
factory evld«ice  the  r^utablenees  of  Barnes 
University,  and  especially  the  medical  depart- 
ment thereof.  In  the  consideration  of  a  simi- 
lar statute  to  ours,  the  Supreme  Court  of 
Wisconsin,  In  the  case  of  State  ex  rel.  v. 
Crittenden,  112  Wis.,  loc  dt  684,  88  N.  W. 
G02,  used  this  language:  "The  learned  clr^ 
cult  court  erred  In  holding,  as  it  seems  to 
liave  done,  that  ereiy  time  a  person  presents 
Umself  before  the  board  as  a  candidate  for 
a  state  Ucoise  to  practice  dentistry,  tenders 
his  dollar,  presents  bis  diploma,  and  makes 
proof  ot  the  statutory  requisites  for  the 
granting  of  his  application,  other  than  that 
of  the  repntablllty  of  the  school  graduating 
blm.  It  Is  the  duty  of  the  board  to  make  an 
original  Investigation  of  and  determination 
as  to  that  subject  by  direct  evidence  of  the 
character  of  the  school  at  the  time  of  the 
candidate's  gradnatlcxi,  regardless  of  whether 
any  evidence  on  the  question  la  toidered  by 
blm  0^  any  request  Is  made  for  such  Investl- 
gatfcm.  The  burden  In  such  case  Is  on  the 
candidate  to  demonstrate  the  repntablllty  of 
Ills  alma  mater,  not  on  the  board  to  estab* 
Hall  or  disprove  It.  If  relator  had  accepted 
the  burden  and  offered  proof  to  show  that 
bis  alma  mator  was  r^ntaUe^  doubtless  the 
board  would  have  received  and  considered  It 
In  connection  with  all  other  Informatton  in 
Its  possession.  Where  the  facts  are  so  easily 
ascertainable  as  they  were  In  this  case, 
<■  *  *  aasnmlnK  as  we  mnst,  that  the 
board  would  be  actuated  *  *  *  by  the  sin- 
gle desire  to  deal  Justly,  •  •  •  lapse  of 
time  after  one  invesUgatlfm  aaflBelent  to  al- 
low a  runt  class  of  graduatea  to  come  from 


the  scbool  would  secure  a  reinvestigation  if 
It  was  requested,  sccompanled  by  a  reason- 
able showing  of  a  material  change  In  regard 
to  the  matters  In  which  It  was  found  deficient 
upon  the  previous  investigation." 

The  Wisconsin  statute  simply  left  the 
reputableness  of  the  appllcanta*  alma  mater 
to  the  examining  board,  and  did  not,  as  does 
this  act,  exproHly  require  the  applicant  for 
a  license  to  furnish  satisfactory  evidence 
thereof  to  the  Board  of  Health.  See  Laws 
Wis.  1001,  p.  418,  c.  306.  And  In  reference  to 
a  similar  question  the  Supreme  Court  of 
Ohio  said:  "Nor  do  we  find  any  provision 
which  makes  it  the  duty  of  the  board  to  de- 
termine In  advance  of  an  application  for  a 
certificate  to  practice  medicine  whether  a 
person  holds  a  diploma  from  a  medical  Instl* 
tutlon  of  the  proper  standing.  It  Is  only 
when  a  diploma  Is  presented  upon  such  ap- 
llcatlon  that  the  action  of  the  board  can  be 
Invoked."  State  ex  rel.  Med.  Col.  v.  Cole- 
man, 64  Ohio,  loc  dt  387,  60  N.  VS.  S71  (5S 
L.  B.  A.  106).  The  Ohio  statute,  like  the  one 
In  Wisconsin,  merely  submitted  the  question 
of  reputablenesa  to  the  board,  without  requir- 
ing the  candidate  for  examination  to  fur- 
nish any  evldrace.  That  fact  adds  force  to 
those  rulings  when  we  apply  them  to  the 
case  at  bar,  tor  the  reason  that  our  statute 
In  express  terms  places  the  burden  of  satis- 
fying the  Board  of  Health  of  the  reputeble* 
ness  of  the  school  of  which  he  Is  a  graduate. 
If  that  was  all  that  there  Is  In  this  case,  then 
we  could  properly  reverse  the  Judgment,  re- 
mand the  cause,  quash  the  alternative  writ 
of  mandamus,  and  direct  the  circuit  court  to 
dlamlss  the  suit;  but  that  Is  not  all  that  Is 
presented  by  the  record,  and  presented  by 
counsel  for  determination. 

2.  If  we  correctly  understand  the  position 
of  counsel  for  relators,  they  do  not  contro- 
vert' the  soundness  ot  the  conclusions  reach> 
ed  in  the  previous  paragraphs,  but  contend 
that  "under  the  laws  of  this  state  the  State 
Board  of  Health  has  no  authority  to  adopt 
and  iwomulgate  fixed  rules  and  regulations 
as  the  standard  by  which  the  various  med- 
ical colleges  of  this  state  will  be  adjudged 
r^uteble  or  nonreputeble  within  the  mean- 
ing of  the  statute  relating  to  the  practice  ot 
medicine  and  surgery.  The  word  'ren- 
table* as  applied  to  medical  colleges  means 
reputetlon,  and  must  be  proven  In  the  same 
way."  The  following  authorities  are  dted 
In  suiHiKHt  ot  that  contention:  Btete  ex  rel. 

JjOtM,  136  Mo.,  loc.  elL  639,  88  8.  W.  323; 
Illinois  State  Board  t.  Pecqple  ex  rel.,  123 
HI.  227.  18  N.  B.  201;  State  ex  rd.  t.  Crit- 
tenden. 112  Wis.,  loc.  dt  584,  88  N.  VT. 
687;  People  ex  reL  t.  HI.  State  Board,  110 
111.  180.  In  our  opinion  counsel  tta  relators 
mlsconc^ve  the  meaning  and  ol^ect  of  the 
rules  and  regulations  adopted  by  the  Board 
of  Health  fixing  tiw  standards  by  which  vai^ 
lous  medical  colleges  would  be  adjudged  rep* 
atable  within  the  meaning  ot  the  act  under 
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emisUIentloii.  That  mte  simply  prorides 
that  all  medical  colleges,  vhraerar  located 
(and  not  alm^  thoee  litDate  In  this  state), 
which  should  on  or  before  October  1,  1907, 
conform  to  the  standards  apedfled.  ta  the 
schedule  of  minimum  requtranents  adopted 
bj  the  board  on  July  tU  1007,  *Viould  be 
rated  and  cbtBSlfled  as  accredited  and  rep- 
utable, and  whose  studwts,  aftmr  being  grad- 
uated therefrom,  should  be  admitted  to  the 
examination  of  the  State  Board  of  ^alth 
for  licenses  to  practice  medldne  and  sur> 
gery  In  the  state  of  Missouri,"  without  be- 
ing required  to  furnish  othor  proofs  of  rep- 
utablenesB,  and  thereby  ssto  mch  of  them 
the  tlm^  coat,  and  expense  of  furnishing  the 
prooft  required  of  them  by  said  act.  In  oth- 
er  words,  the  board,  by  said  rules,  under- 
took to  require  all  medical  colleges  to  aOojitt 
such  standards  as  would  ea^bllsh  and  prove 
their  repntablmesa  In  an  cases,  and  tbemby 
remove  those  burdens  from  each  atudoit 
who  applied  for  a.  license,  as  provided  by 
said  act  But  said  roles  of  ttie  board  do 
not  provide  that  no  graduate  from  any  med- 
ical colle^  which  had  not  conformed  to 
tliose  requirements  should  not  be  examined 
tondiing  his  quaUflcatlonB  to  practice  said 
^ofessltms.  This  construction  of  that  rule 
seems  to  liave  been  adiqited  subsequent  to 
the  origin  of  tlils  controversy,  and  not  prior 
thereto.  Bvldently  the  firamers  thweof  en- 
tortalned  no  such  idea,  for  there  la  no  ench 
Intention  expressed  In  the  rule  itself.  Nei- 
ther the  rule  uot  the  board  Is  reepmidUe 
for  tills  emmeous  construction.  In  our  opin- 
ion, since  the  act  left  it  to  tiie  board  to  paas 
upon  the  reputableness  of  an  medical  col- 
leges whose  graduates  ai^lled  to  it  for  ex- 
amination, and  to  determine  the  character 
of  the  evidence  by  which  aaid  Act  was  to 
be  established,  said  ndea  were  not  only  rea^ 
eooable  and  just,  but  were  also  wtae  and 
proper.  All  medical  colleges  and  their  stu- 
dents were*th««by  notified  in  advance  as 
to  what  would  satisfy  the  board  as  to  the 
reputabloiees  of  each  oolite.  The  diploma 
alone  from  all  colleges  which  had  adopted 
those  standards  would  entitle  the  holder 
thereof  to  take  the  examlnatitm  without 
farther  ado.  Otherwise  many  students  might 
Innoomtly  be  induced  to  attend  colleges 
which  were  not,  in  fact,  reputable,  and  con- 
sequently said  students  would  thereby  be 
prevented  from  establlBhlng  their  reputable- 
ness. In  all  such  cases  a  great  hardship 
would  be  visited  upon  all  such  graduates, 
but  under  these  rules  of  the  board  no  In- 
justice could  be  done  to  any  college  or  grad- 
uate thereof.  And,  beyond  that,  the  adop- 
tion of  said  standards  by  the  board,  and  If 
the  collies  will  only  conform  thereto,  the 
direct  tendency  thereof  would  be  to  uplift 
and  better  medical  Instruction,  place  her  in- 
stitutions of  learning  upon  a  higher  plane, 
and  reduce  the  practice  of  medicine  and 
aurgery  to  a  mwe  perfect  science  all  of 


which  would  result  In  great  food  to  salia^ 
Ing  humanity. 

But  suppose,  for  argument's  sake,  we  are 
in  error  In  our  views  before  expresacd  re- 
garding the  meaning  and  object  of  said  mlea 
of  the  board  establishing  said  standard^ 
and  that  it  was  the  Intention  of  the  board 
to  thereby  notify,  in  advance  «U  pecsons 
who  might  present  themselves  for  examina- 
tion for  llcaisBs  to  practice  medicine  and 
surgery  that  It  would  examine  no  one  ex- 
cept those  who  presented  a  diploma  from 
some  one  of  the  medical  coHeges  which  had 
adopted  said  standards.  Still  tliat  would  no 
more  excuse  the  applicant  for  examination 
from  tendering  to  the  board  such  evidence 
as  he  might  have  tending  to  prove  that  his 
alma  mater  was  a  reputable  school  within 
the  meaning  of  said  act  than  would  the 
adoptlffla  of  a  rule  by  a  Jodge  upon  ttie 
bench,  promulgated  a  year  In  advance,  to 
the  effect  Uiat  on  and  attw  a  certain  date 
he  would  try  no  case  a:cept  where  tlw  plain- 
tur  held  a  certificate  from  a  minister  of  the 
gospel  stating  that  be  belonged  to  a  church 
wht^  beUeves  in  and  teaches  the  CSirlstlBa 
rtilglon  would  excuse  the  plaintiff  from  of- 
fering whatever  evidence  he  might  have 
tending  to  prove  bis  case,  even  though  he 
held  no  such  certificate.  Both  each  roles  of 
the  board  and  of  the  court  would  be  Illegal 
and  void,  and  would  conatltnte  no  legal  bar 
to  the  applicant's  rli^t  to  stand  the  exam- 
ination for  Us  license,  nor  to  the  plalntUTs 
right  to  have  bis  case  tried  according  to 
law.  Nor  could  the  ad<q)tlon  oC  such  a  rule 
of  the  board  or  by  court  be  construed  to 
mean  that  the  board  In  the  one  case,  or  the 
court  In  the  other,  had  thereby  refused  and 
determined  to  examine  a  particular  person 
for  a  license  to  practice  medicine,  or  to  try 
a  particular  case  fltod  in  aald  court.  Such 
a  board  or  swfli  a  court  might  change  Its 
mind  before  the  date  fixed  arrived,  and  be- 
fore either  was  called  upon  to  act  tn  a  con- 
crete case.  As  long  as  a  man  or  a  body  of 
men  fill  any  official  poslUon,  the  law  pre- 
sumes he  or  they  will  perform  their  duties 
whenever  any  matta  Is  legally  presented  to 
them  for  action,  notwithstanding  geneial 
declarations  previously  made  to  tlie  con- 
trary. Thla  is  true  for  the  obvious  reason 
that  no  officer  can  legally  act  or  Illegally 
decline  to  act  untU  a  mattn:  Is  legally  pre- 
smted  to  him,  calling  for  his  official'  action 
In  the  premises. 

It  Is  only  where  some  rule,  ordfaiance,  stat 
ute,  or  other  rule  of  cimduct  Is  relied  upon 
in  a  particular  case  conferring  or  wlthholdr 
Ing  some  legal  right  can  the  courta  or  liti- 
gants question  their  validity.  They  may  be 
unconstitutional,  null,  and  void,  or  invalid 
for  any  other  reuon.  still  that  tact  would 
be  no  acuse  tot  a  person's  refusal  or  dedl- 
nation  to  perform  some  duty  Imposed  upon 
It  or  him  by  some  valid  law.  This  was 
es^ressly  hdd  In  the  case  ot  State  ex  r^  v. 
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Taylor  et  al.  (dedded  by  tbls  court  in  banc, 
at  Its  last  sitting,  not  ;«t  officially  r^rted) 
128  8.  W.  892.  Then  the  conatltationallty 
of  an  act  waa  questioned  because  one  section 
thereof  provided  that,  before  the  remonstra- 
tors  against  the  orgaiUxatlon  of  drainage  dis- 
tricts would  be  permitted  to  ccmtest  its  va- 
lidity, th^  most  first  give  bond  for  costs, 
etc.  The  court  there  held  that  the  xmcon- 
stltntlonallty  of  said  statute  was  no  excuse 
tor  said  defendant's  declination  to  appear 
and  defend  against  said  proceedings.  The 
same  Is  tme  In  the  case  at  bar,  for  the  rea- 
son that.  If  tbe  rules  of  the  board  establish- 
ing the  standards  for  medical  colleges  are 
absolutely  void,  stlU  that  fact  woold  be  no 
excus^  for  a  graduate  theretrcHn  ^plying 
for  examlnatUm.  for  a  license  to  ^actlce 
medicine  to  refuse  to  fnmtata  satlBfiictory 
proof  of  the  fact  that  lila  alma  mator  was 
a  reputable  school,  as  be  is  required  to  do 
by  said  act  of  190T.  So  It  must  follow  that 
It  Is  wholly  Immaterial  as  to  what  was  the 
general  Intention  of  the  board  In  that  r^ard 
BO  long  as  these  particular  relators  omitted 
to  famish  or  offer  to  furnish  any  such  evi- 
dence, and  80  l<mg  as  the  board  had  not  re- 
fused to  act  In  their  iMrtlcnlar  case.  Until 
that  was  done,  there  was  no  Jusft  cause  for 
Baying  the  board  had  declined  to  perform  Its 
offtclal  duties,  as  was  shown  by  tbe  rulings 
made  1^  tbe  Wisconsin  and  Ohio  conrta  In 
no  such  case  bad  the  board  been  legally  or 
property  called  upon  to  examine  applicant, 
touching  his  quallflcaUons  to  practice  med- 
icine and  surgery;  and.  until  such  demand  Is 
made  and  such  proofs  are  furnished,  tbe 
board  is  under  no  legal  obligation  to  exam- 
ine him  or  any  of  them.  So,  under  either 
Tlew  of  tbe  case,  whether  we  consider  the 
mlea  of  the  board  valid  or  Invalid,  relators 
are  not  entitled  to  have  the  alternative  writ 
of  mandamus  made  peremptory,  for  the  rea- 
son that  the  board  has  not  been  legally 
called  upon  to  give  them  the  examination 
which  they  ask  this  ^ourt  to  compel  it  to 
give  them.  It  Is  elementary  that  a  writ  of 
mandamus  will  not  Issue  commandiug  an 
Inferior  court,  tribunal,  or  ministerial  body 
to  act  nntll  It  Is  first  established  by  the  evi- 
dence that  said  court,  tribunal,  or  mlntste- 
rial  body  has  been  legally  requested  to  act, 
and  that  It  has  Illegally  declined  to  do  so. 
This  court  In  the  case  of  State  ex  rel.  v.  As- 
sociated Press,  159  Mo.,  loc.  ctt.  421,  eo  8. 
W.  93,  51  U  R.  A.  151,  81  Am.  St  Rep.  36S, 
In  passing  on  this  question,  said:  "It  Is 
fundamental  In  the  law  of  mandamus  that 
It  Is  Indispensable  to  granting  the  writ  that 
a  prior  express  and  specific  demand  be  made 
of  respondent  of  that  which  relator  seeks 
and  that  a  refusal  of  such  demand  occurred 
before  relator  has  any  standing  in  court,  or 
his  application  for  the  writ  contains  any 
grounds  for  relief,"  We  are  therefore  clear- 


ly of  the  opinion  that  the  judgment  of  the 
court  making  the  alternative  writ  of  man- 
damus peremptory  was  erroneous, 

3.  The  relators  are  not  without  remedy,  if 
they  possw  the  necessary  qualifications  to 
practice  medicine  and  surgery  in  this  state. 
If  tbey  possess  tbe  necessary  scholastic  at- 
tainments and  diplomas  from  some  reputable 
college,  and  If  they  can  produce  before  the 
Board  of  Health  satisfactory  evidence  of  the 
reputableness  of  said  college,  then  doubtless 
tbe  board  will,  upon  prt^er  request,  give  them 
an  examination,  as  provided  for  by  the  act 
of  1907,  and,  If  found  qualified,  the  board 
will  presumably  Issue  to  them  licenses  to 
practice  medicine  and  surgery  In  this  state; 
but,  If  after  such  showing  the  board  should 
unjustly  and  arbitrarily  refuse  or  decline 
to  examine  relators,  It  would  then  be  time 
mough  to  Institute  mandamus  proceedings 
against  the  board,  requiring  It  to  act  In  the 
premises.  State  ex  rel.  v.  Adcock,  206  Mo. 
650,  105  8.  W.  270.  121  Am.  St.  Rep.  687. 

The  judgment  Is  reversed,  and  the  cause 
remanded,  with  directions  to  the  circuit 
court  to  quasb  tSie  alternative  writ  of  man- 
damus heretofore  Issued  by  It,  and  to  dis- 
miss rdatortf  petition.  All  concur,  except 
LAMM,  J.,  who  dissents. 


HECrrOR  et  al.  t.  MANN. 
(Supreme  Court  of  Missouri.   Feb.  2, 1910.) 

1.  APPCAI.  AHO  ESBOB  (I  178*)— RESXBVATIOIf 

nf  Lowes  Goost  or  QBounoB  or  Rxvixw— 

DETBHSia. 

In  a  suit  to  recover  land  sold  under  a  partl- 
tlm  decree,  where  plaintiffB,  one  of  whom  wai 
a  minor  and  another  a  married  woman  at  tbe 
time  of  the  partition  sale,  did  not  urge  these 
dieabllitlea  as  relieving  them  from  being  bound 
by  the  sale,  but  the  case  was  tried  on  tbe  theory 
that  they  stood  on  the  same  ground  as  the  other 
plaintiffs,  who  were  under  no  disability,  tbe  de- 
cree cannot  be  dlstnriied  on  the  ground  of  ml< 
nority  or  coverture. 

tEd.  Note.— Per  other  cases,  see  Appeal  and 
Emr.  CenL  Dig.  H  lOTO,  lOM;  Dec.  Dig.  % 

2.  Process  (i  96*)  —  SxaviCB— Pubuoatioit— 

Affidavit. 

The  publication  of  process  sxaiDst  nonresi- 
dent individual  defendants  Is  not  invalid  beoanae 
the  affidavit  of  nonresidence  on  which  the  order 
of  publication  Is  based  does  not  also  allpge  that 
the  defendants  cannot  be  served  with  tbe  ordi- 
nary process  of  law. 

[Ed.  Note.— For  other  cases,  see  Process,  Cent. 
Dig.  i  118;  Dec.  Dig.  {  96.*] 

3.  Appeal  ard  Errob  ^  681*)— Recobd— Bi- 

viEw— Amendments. 

In  a  suit  to  recover  land  under  a  partition 
decree.  It  cannot  be  urged  on  a^ipeat  that  there 
was  an  amended  petition  filed  in  tbe  partition 
BulC  which  dewribed  different  land  and  stated 
an  essentially  different  cause  of  action  where  no 
description  of  the  land  as  set  out  In  either  pe- 
tition appears  In  tbe  record. 

[Ed.  Note.— For  other  cases,  see  Appeal  and 
Error.  Cent  Dig.  K  2883,  2884;  Dee.  Dig.  | 
681.*] 
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4.  Appeaz,  and  Erbob  a  19S*)— OBJicnoMa 
Bklow— AuKNDifEirr  or  PLSADiiroa. 

The  objection  that  an  amended  petition 
Atated  a  cause  of  action  different  from  that  set 
np  in  the  original  petition  cannot  be  raised  for 
toe  first  time  on  appeal. 

iEd.  Note.— For  other  cases,  see  Anwal  and 
Error,  Oent.  Dig.  H  1247,  1488;  Dec  Dig.  | 
19S;*  neadinc,  Gent.  Dig-  Sf  1406-1413.] 

5.  Appeal  at*d  Bbbob  (|  185*)— Bbsebtatioh 

IN  IXJWEB  COUBI  OF  GBOUNDB  OV  BXVXBW— 

OBJBcnons. 

In  a  snit  to  recover  land  sold  under  a  par- 
tition decree,  it  cannot  be  ut^ed  for  the  first 
time  on  appeal  that  the  partition  decree  was 
void  because  the  judge  who  presided  in  the 
suit  was  a  brother  of  one  of  the  parties  and  the 
other  parties  did  not  consent  to  nia  acttng. 

[Hi.  Mote^For  other  cases,  see  Appeal  and 
Enor^  Dec.  Dig.  1  186  ;*  Judges,  Cent  Dig.  H 

6.  Appeal  and  Ebrob  (fi  911*)— Review— Pbb- 
SUHPTIONB— Disqualification  of  Judge. 

On  appeal  in  a  suit  to  recover  land  sold 
under  a  partition  decree,  a  remark  of  a  witness 
not  In  response  to  any  question,  but  merely 
describing  the  partition  suit  that  "William  Riley, 
a  brother  of  Judge  Riley,  was  plaintiff,"  was 
Insufficient  to  show  that  the  judge  who  tried 
the  partition  suit  and  one  of  the  parties  were 
brothers,  as  the  coart  will  not  presume  that  the 
Judge  Riley  referred  to  was  Uie  Judge  Henry 
Riley  wiko  was  a  judge  at  that  time  in  the  dr- 
coit  court  in  which  the  anit  was  tried. 

[Ed.  Note.— For  ottier  eases,  see  Appeal  and 
Error.  Cent.  Dig.  1  8682;  Dec  Dig.  |  911.*] 

7.  Evidence  (8  67*)— Psebuuptions— Contiw- 
UANCE  OF  Condition. 

Where  it  appears  that  a  certain  judge  pre- 
sided at  aome  of  the  judicial  steps  In  a  partition 
proceeding,  it  will  be  presumed,  in  the  absence 
of  a  showing  to  the  contrary,  that  he  presided 
throughout. 

[Ed.  Note. — For  other  cases,  see  Kvidence, 
Cent.  Dig.  S  87 ;  Dec.  Dig.  S  67.*] 

8.  Partition  (|  106*)— Sale— Confirmation— 
Recobd. 

A  memorandum  In  a  minute  book  In  the 
office  of  the  clerk  of  court  indicating  that  a  re- 
port of  a  partition  sale  was  approved,  but  which 
has  never  been  made  into  a  record  entry,  is  not 
a  judgment  of  the  court  approving  the  sale. 

[E)d.  Note. — For  other  cases,  see  Partition, 
Cent  Dig.  §  360;  Dec.  Dig.  S  lOG.*] 

9.  Partition  (i  106*)— Confibuation  of  Sale 
—Evidence. 

In  a  suit  to  recover  Ian4  sold  under  a  par^ 
tition  decree,  a  memorandum  In  a  minute  book 
in  the  office  of  the  clerk  of  court  Indicating  that 
a  report  of  the  partition  sale  wag  approved  was 
not  obji^ctionable  as  evidence  because  it  failed 
to  describe  the  land  in  question,  and  because  it 
showed  the  approval  was  made  prior  to  the  sale. 

[Ed.  Note.— For  other  cases,  see  l^xUtioo, 
Cent.  Dig.  g  300;  Dec.  Dig.  §  106.*] 

10.  Estoppel  (fi  92*)— Sale— Confibmation 
—Right  to  Attack  VALiDmr. 

When  the  title  of  a  purchaser  at  a  judicial 
sale  ia  assailed,  it  is  sufficient  if  he  is  able  to 
show  by  way  of  defense  that  the  assailant  elect- 
ed to  affirm  the  transaction  by  accepting  the 
fruits  of  the  sale,  and  where  land  belonging  to 
the  estate  of  a  decedent  was  sold  under  a  par- 
tition  decree,  and  the  nonresident  heirs,  who 
were  made  parties  to  the  partition  suit  by  serv- 
ice by  publication,  accepted  their  shares  of  the 
proceeds  of  the  sale  from  the  officers  signing  re- 
ceipts, which  clearly  stated  that  the  Jfunds  were 
the  result  of  a  partition  sale  of  the  property  of 
the  estate,  they  elected  to  treat  the  report  of 


sale  aa  ipprored,  and  wen  Mtopped  to  qiMadaa 
the  aalft 

[Ed.  Note.~For  other  cases,  see  Estonei. 
Cent  Dig.  I  260;  Dec  Dig.  1  92.*! 
Talllant,  a  J.,  dissenting. 

In  Banc  Appeal  from  Circuit  Court,  Pent- 
iBCot  County;  Henry  O.  Riley,  Judge 

Suit  by  C^tbla  O.  Hector  and  otbers 
against  David  Mann.  From  a  decree  tor  de- 
fendant, plaintiffs  appeal.  Affirmed. 

C.  O.  Shepard  &nd  Sam  J.  Corbett,  for  aj^ 
pellanta.  Ward  &  CoIIIdb,  for  reapondenL 

liAMM,  J.  This  Is  a  suit  under  section 
650,  Rev.  St  1899  (Ann.  St  1906,  p.  667),  to 
try  and  determine  title  to  certain  real  estate 
In  Pemiscot  county.  The  i>etition  also  states 
matters  of  equitable  cognizance,  and.  In  itx 
omnibus  form,  may  be  considered  a  bill  In 
equity  to  cancel  and  annul  a  certain  deed  in 
partition,  remove  a  cloud  upon  plalntiflte'  title, 
submitting  conditions  to  be  enforced  in  a 
certain  contingency  as  tlie  price  of  tbe  decree- 
It  Is  conceded  that  one  Gowah  W.  Stewart 
was  the  common  source  of  title.  Dying  he 
left  a  widow,  Cynthia  O.  (who  Intermarried 
with  one  Hector,  now  dead),  and  three  chil- 
dren, B.  W.,  Watson  L.,  and  Carrie  O. ;  the 
latter  intermarried  with  one  Frazler.  Said 
widow  and  children  are  parties  plalntltr. 
The  case  proceeds  on  the  theory  that  B.  W. 
Stewart  has  no  Interest;  that  his  title  as  an 
heir  of  Gowab  W.  passed  to  one  Riley  under 
under  unchallenged  execution  sales  antedat- 
ing the  partition.  Why  he  is  'a  party  is  ea- 
tlrely  dark. 

Plaintiffs  allege  in  their  petition  that  they 
own  In  fee  tbe  real  estate  described;  that  it 
Is  not  In  possession  of  anyone;  that  defendant 
claims  some  unlmown  luterest,  title,  and  es- 
tate In  the  premises  which  cannot  be  stated 
unless  under  a  certain  deed  executed  by  the 
sherifF  of  Pemiscot  county  In  pursuance  of  a 
decree  In  partition,  which  decree  ordered  the 
sale  of  the  described  land  belonging  to  plaln- 
tlfTs;  that  If  defendant  claims  through  said 
proceedings  and  deed  they  should  be  held  void 
because  these  plaintifTs  (defendants  in  said 
partition  suit)  were  nonresidents  of  the  state 
of  Missouri  and  were  not  summoned  to  ap- 
pear or  in  any  way  notified  as  the  law  com- 
mands; that  they  had  no  knowledge  of  said 
proceedings,  actual  or  coostructtve;  that  the 
circuit  court. of  Pemiscot  county  had  no  Ju- 
risdiction over  them,  and  to  so  deprive  them 
of  their  property  would  not  be  due  process  of 
law ;  that  plaintiff  Watson  I^  Stewart  at  the 
time  was  a  minor  and  tbe  plaintiff  Carrie  G. 
Frazler  a  married  woman.  Alleging  they  did 
not  knowingly  receive  any  proceeds  of  the 
sheriff's  sale  In  partition,  but  got  a  small  sum 
of  money,  tbe  amount  of  which  they  do  not 
remember,  from  the  sheriff,  they  allege  tbey 
were  not  informed  of  the  source  from  which 
said  money  was  derived  and  had  no  hnowl- 
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«dgB  of  any  of  tbeir  lands  b^g  eold  In  par- 
cltlon.  They  aver  themselves  willing  to  snb- 
mit  to  eqnltable  terms  if  tbe  proceeds  paid 
them  were  derived  from  a  partition  sale  and 
ask  the  court  to  ascertain  the  fact,  adjudge 
the  amount  of  money  so  received,  and  allow 
them  to  refund  to  the  party  or  parties  Joint- 
ly entitled  to  it  with  interest;  praying,  fur- 
thermore, that  the  court  determine  their  in- 
terest with  those  of  the  defendant,  respec- 
tively. In  the  real  estate,  and  define  and  ad- 
Judge  the  estate  and  Interest  of  the  parties, 
cancel  the  sherifTs  deed  (if  it  is  tbe  deed  un- 
der which  defendant  claims),  and  vest  out  of 
defendant  and  into  plalntifrs  all  apparent 
tltie  nnder  said  deed  and  grant  them  general 
eqnltable  relief.  The  answer  denies  plain- 
tiffs' title  and  asserts  defendant's.  Alleging, 
furthermore,  tliat  plaintiffs  were  tenants  in 
common  with  one  William  Riley  (execution 
purchaser  of  B.  W.  Stewart's  interest);  tliat 
RUey  sued  In  partition;  that  such  steps  were 
tatea  in  that  case  that  a  valid  Judgment  was 
rendered  and  the  land  was  sold  by  the  sher- 
IfF  at  a  valid  and  regular  sale;  that  at  such 
sale  It  was  knocked  down  to  defendant  on 
his  bid  of  $500  and  he  received  a  sheriff's 
deed  conveying  all  the  right,  title,  and  Interest 
of  plaintiffs  in  said  land;  that  the  bid  was  all 
tbe  land  was  worth  at  the  time  of  the  sale,  and 
that  plaintiffs,  with  full  knowledge  of  the  suit 
and  sale,  received  from  the  sheriff  the  amount 
bid,  knowing  It  was  the  consideration  paid 
by  defendant;  that  since  the  date  of  that 
deed  defendant  has  been  In  actual  possession 
of  the  land  with  the  knowledge,  consent,  and 
acquiescence  of  plaintiffs;  paid  tbe  taxes  and 
expended  large  sums  of  money  since  th«i  In 
good  fatth  under  a  claim  of  ownership,  and 
made  lasting  and  valuable  improvements;  that 
plaintiffs,  knowing  these  things,  remained  si- 
lent, and  retained  their  share  of  the  partition 
money  until  defendant  reclaimed  the  land 
from  marsh  and  swamp  and  made  It  valuable, 
wherefore  defendant  Invokes  estoppel. 

For  another  defense  It  is  allied  that  B.  W. 
Stewart  (prior  to  the  partition)  executed  to 
defendant  his  promissory  note  for  the  sum 
of  $275  drawing  8  per  cent,  interest,  due 
January  1,  1807;  that  in  consideration  for 
such  loan  and  to  secure  the  same  plaintiffs 
executed  to  one  Sbead,  as  trustee,  a  deed  of 
trust  conveying  to  him  the  land  described  In 
the  petition  to  secure  the  note;  that,  tbe  note 
coming  due,  said  Shead,  as  trustee,  filed  an  in- 
tervening petition  in  said  partition  asking  to 
be  subrogated  to  tbe  rights  of  plaintiffs  in 
the  funds  derived  from  the  sale  of  the  lands 
conveyed  by  the  deed  of  trust;  that  such 
steps  were  taken  in  that  case  that  he  was 
subrogated  to  those  rights  as  to  Cynthia  G. 
Hector,  Carrie  G.  Frazler,  and  Watson  L. 
Stewart;  that  the  land  was  purchased  by  de- 
fendant at  tbe  partition  sale  on  the  Judgment 
rendered  In  the  partition  suit;  that  he  paid 
to  the  sheriff  the  amount  of  his  bid,  the  sher- 
iff by  virtue  of  tbe  terms  of  the  order  of  the 


sale  accepting  In  part  paymoit  the  amount 
due  on  said  note.  On  these  several  pleas, 
defendant  prayed  the  court  to  adjudge  the 
title  to  be  in  him;  that  plaintiffs  have  no  tiUe 
whatever;  that  if  tbe  court  found  the  parti- 
tion sale  void,  eta,  then,  in  that  event,  a  d& 
cree  go  making  said  deed  of  trust  In  full 
force  and  effect  a  lien' on  the  land;  that  it  be 
sold  under  such  decree  foreclosing  the  deed 
of  trust;  that  the  proceeds  be  applied  to  the 
payment  of  debt  evidenced  by  the  note,  and 
for  such  other  and  further  relief  as  seems 
meet  and  proi>er.  The  reply  denied  the  new 
matter  In  the  answer.  On  issues  thus  out- 
lined the  chancellor  found  them  for  defend- 
ant, decreeing  him  to  be  the  owner  of  the 
land,  and  (that  plaintiffs  have  no  titie.  From 
that  decree  all  tbe  plaintiffs  prosecute  their 
appeaL 

As  said,  Gowah  W.  Stewart  was  admitted 
to  be  the  common  source  of  title.  The  rela- 
tionship of  the  plaintiffs  severally  to  him  as 
hereinbefore  set  forth  was  shown  and  that  he 
died  in  1870,  leaving  plaintiffs  his  only  heirs. 
Cynthia  G.  Hector  testified  by  deposition  that 
she  was  never  summoned  or  in  any  other  way 
notlQed  In  the  partition  suit;  that  she  had 
no  knowledge  of  such  proceedings  until  two 
years  after  the  sale  and  then  employed  at- 
torneys In  Arkansas  to  look  after  her  land, 
she  living  there,  and  for  the  first  time  ascer- 
tained through  them  that  partis  were  claim- 
ing through  partition  proceedings  the  land 
descended  to  plaintiffs  from  Gowah  W.  Stew- 
art Those  attorneys  were  instructed  to  bring 
a  suit  to  recover  the  land.  Witn^s  stated 
she  "never  Itnowingly  received  one  cent  from 
the  sale  of  any  of  the  land."  She  admitted 
plaintiffs  received  "a  small  amount  of  money 
from  the  sheriff  of  Pemiscot  county,  Missouri, 
at  one  time" — the  exact  amount  not  remem- 
bered. It  was  very  small,  and  witness  sup- 
posed it  to  be  "the  balance  due  from  the  es- 
tate of  Gowah  W.  Stewart,  there  being  some- 
thing said  atwut  this  being  the  amount  due 
me  after  payihg  Mann  Brai."  (Note:  It 
seems  the  note  hereinbefore  referred  to  was 
payable  to  Mann  Bros.)  In  relation  to  tbe 
deed  of  trust  mentioned  in  defendant's  an- 
swer, she  said  it  was  executed  to  secure  B. 
W.  Stewart's  note;  that,  when  the  sheriff 
transmitted  tbe  money  to  them,  that  note  was 
long  past  due,  and  that  plaintiffs  understood 
it  to  be  the  balance  dne  them  out  of  the  sate 
under  that  deed  of  trust,  and  "liad  no  idM 
that  the  mon^  received"  was  from  the  sale 
of  the  lands  in  partition.  Tlie  deposition  of 
Watson  I*  Stewart  was  read  by  plaintiffs. 
At  the  time  of  testifying  he  was  27  years  old. 
His  testimony  was  to  the  same  effect  as  that 
of  his  mottier,  Mrs.  Hector.  To  the  same  ef- 
fect was  another  deposition  read  by  plaintiff, 
to  wit,  that  of  Carrie  G.  Frazler.  Speaking 
of  the  money  received  of  the  sheriff,  she  said 
she  "understood  It  to  be  money  received  in 
some  way  from  the  estate  of  my  father,  prob- 
ably from  some  land  sold  on  account  of  a 
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mortgage  giTUi  to  David  Maim  vt  Mann 
Bros."   Sndi  waa  the  teadmony  of  plalntUto 

In  chief. 

To  instaln  hla  title,  defendant  <^ered  his 
original  deed  In  partition  from  McFarland, 
sheriff,  dated  Febmary  21,  1898»  conv^lng 
the  land  to  Darld  and  Fred  Mann.  This  offer 
was  objected  to  "for  'the  reason  that  Jadg- 
ment  In  partition  proceedings  on  which  said 
deed  Is  based  Is  void  for  the  reason  that  the 
court  rendering  such  judgment  had  no  Ju- 
risdiction of  the  parties  defendant  in  such 
suit;  and  for  the  further  reason  that  said 
deed  purports  to  convey  only  the  Interest  of 
Cynthia  Q.  Hector  and  not  the  Interest  of 
any  of  the  other  parties  In  this  cause."  The 
objection  was  overruled,  the  deed  admitted 
and  plaintiffs  saved  the  point  As  the  deed 
sustained  the  aTerments  of  the  answer  In  that 
regard  (Including  the  payment  of  $500  bid  at 
the  sheriffs  sale),  It  will  not  be  necessary  to 
cumber  the  opinion  by  setting  It  forth. 

Dtfendant  next  offered  an  amended  deed 
bearing  date  during  trial  of  the  pending  suit 
and  executed  by  McFarland,  ex-sheriff.  In 
the  narrations  of  the  original  deed  the  par- 
ties to  the  partition  proceedings  were  set 
forth  as  "William  Blley.  Petitioner,  against 
Cynthia  G.  Hector  et  al.,  Defendants" — the 
names  of  the  defendants  not  otherwise  ap- 
pearing. The  amraded  deed  corrected  that 
Irregularity.  To  the  offer  of  this  deed  plain- 
tiffs' counsel  Interposed  the  same  objection 
they  offered  to  the  original,  with  this  In  ad- 
dition, **and  for  the  further  reason  that  the 
Bherlff  at  this  late  date  has  no  right  to  make 
the  amended  deed  now  <^ered;  the  Judgment 
In  the  partition  jnoceedlnga  being  barred  by 
the  statute  of  limitations,  It  being  more  than 
ttiree  years  since  the  roidltton  of  the  Judg- 
ment" The  objeetkm  iraa  orermled,  the 
deed  admitted,  and  plalntifb  saved  the  point. 

To  furth«r  snstatn  Issnea  on  his  behalf, 
defendant  put  on  the  stand  Mr.  McFarland, 
the  aherur  at  the  time  ot  the  partition  sale 
and  who  execated  the  foregtdng  deed^  who 
teatlfled  that  he  remembered  the  sale  of  the 
land.  He  described  the  partitltm  salt  as  one 
"wherein  William  Bll^.  a  •brother  oi  Judge 
Riley,  waa  plaintiff,  and  Cynthia  O.  Hector, 
Carrie  G.  Frazler  and  husband,  and  Watson 
L.  Stewart  were  defendants."  He  Identified 
the  land  as  that  described  in  the  deed  and 
partition.  He  paid  to  Mrs.  Hector,  Mrs. 
Frazler,  Watson  U  Stewart,  and  William 
Riley  the  funds  received  from  the  sale  and 
had  the  rece^ta  now  In  hand.  He  paid  Mr. 
Mann  some  of  the  money,  sent  the  checks  and 
recite  to  the  several  d^endants,  and  the 
receipts  came  back  several  months  afterwards, 
the  checks  beli^  paid  In  about  two  weeks,  in- 
closing the  cheAs  and  receipts  by  letter. 
Could  not  say  now  what  he  said  in  the  letters. 
Did  not  go  into  a  detailed  rcjiort  of  the  mat- 
ter because  he  "guessed  if  they  wanted  to 
know  they  would  ask  some  Questions."  The 
receipts  follow: 

"Ofilce  of  the  sherUC  of  Pemiscot  county, 


Mlfl&oarl,  Angnat  IS,  189a  Received  of  J. 
H.  McFarland,  ex  officio  sheriff  of  P^lscot 
county.  Mo.,  the  sum  of  thirty-one  dollars 
and  85A00  dollars,  being  amonnt  In  fnll  dne 
me  from  the  distribution  of  funds  derived 
from  the  sale  of  certain  real  estate  aoiA  for 
partition  on  the  9th  day  of  February,  1897, 
under  an  order  Issued  by  the  circuit  court  of 
Pemiscot  coun^,  Missouri,  in  the  case  of 
William  Blley  v.  Cynthia  Q.  Hector  et  aL** 
Signed,  "Cynthia  O.  Hector;"  and  marked 
in  the  left-hand  comer,  "Original." 

"Office  of  the  sheriff  of  Pemiscot  county, 
Mow,  Aug.  19,  1898.  Received  of  J.  H.  Mc> 
Farland,  ex  officio  sheriff  of  Pemiscot  county. 
Mo.,  the  sum  of  fl7Z13,  being  amoimt  In  full 
due  me  from  the  sale  .of  certain  real  estate 
sold  for  partition  on  the  9th  day  of  Febru- 
ary, 1887,  under  an  order  Issued  by  the  cir- 
cuit court  of  Pemiscot  county,  Mc,  In  the 
case  of  William  RU^  v.  Cynthia  Q.  Hector." 
Signed,  "W.  Lw  Stewart;"  ''Original*  in  left- 
hand  comer, 

"Office  of  the  sheriff  of  Pemiscot  county. 
Mo.,  Aug.  19,  1S9&  Received  of  J.  H.  Mc- 
Farland, ex  officio  sheriff  of  Pemiscot  county. 
Mo.,  the  sum  of  flfty-flve  and  73-100  dollsrs, 
being  the  amount  In  full  due  me  from  the  dis- 
tribution of  funds  derived  from  the  sale  of 
real  estate  sold  for  partition  on  the  9th  day 
of  Febraary,  1897.  under  an  order  issued 
from  the  circuit  court  of  Pemiscot  county, 
Mo.,  In  the  case  of  William  RII^  T.  Cynthia 
O.  Hector  ^  aL"  Signed,  "Carrla  Fraaier;" 
"Original"  in  left-hand  comer. 

Suspending  the  testimony  of  the  sheriff 
McFarland  for  the  moment  In  order  to  ex- 
plain more  fully  the  receipts  and  the  letters 
accompanying  them.  It  appears  that  subse- 
quently plaintiffs  produced  in  court  at  the 
trial  a  letter  as  and  for  a  copy  (mutatis,  mu- 
tandis) of  those  received  by  them  severally 
from  the  sheriff  at  the  time  of  the  transmis- 
sion of  the  money,  and  introduced  that  letter 
In  evidence^  reading: 

"Gayoso,  Mo.,  Aug.  10, 189—),  Mrs.  Carrie 
Frazler,  Pine  Bluff,  Ark.  Dear  Madam: 
Herewith  I  enclose  you  check  for  your  inter- 
est In  the  Goah  Stewart  estate  less  your  in- 
terest in  the  'Long  field,*  wbldi  was  decreed 
to  go  to  Mann  Bros.  The  synopsis  of  the 
matter  is  as  follows,  to-wlt: 

Gross  proceeds  970S  93 

Total  expense   IM  13 

Net  OTOceedB  f614  80 

Mrs.  Hector's  dowry  deducted   98  40 

Amount  to  be  divided  among  three 

heirs   9S16  40 

One-third  of  your  share  of  the  whole   172  13 
Tour  -Interest  in  Long  field  which 
Mami  Bros,  got   116  40 

Tour  interest  in  balance  of  the  estate  $  55  73 

"I  suppose  tha,t  you  understand  that  this 
Is  the  proceeds  of  the  balance  of  the  Stewart 
land  which  was  sold  in  February  term  of  our 
circuit  In  '97.  and  that  Mann  Bros,  were  sub- 
rogated to  your  Intoeat  in  the  hang  field 
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on  the  accoont  of  a  trost  deed  Blgned  by  jon 
to  them.  I  send  you  duplicate  receipts  to 
■Ign,  as  I  aeed  one  receipt  to  keep  and  one 
to  file  In  court  Please  sign  and  return  them 
as  soon  as  suits  your  convenience,  and  oblige, 

"Yours  respectfully,  J.  H.  McFarland. 

"I  Just  collected  this  a  few  days  since  is 
the  reason  it  has  not  been  sent  ere  now." 

Before  Introducing  tlmt  letter  it  was  shown 
to  the  sherUf  on  the  stand  and  he  testified  In 
regard  to  it  Resuming  his  testimony  he 
said  the  money  mentioned  In  the  receipts  was 
the  proceeds  of  the  iMirtltion  sale  after  de- 
ducting the  amount  paid  Mann  on  bis  mort- 
gage. It  seems  that  at  the  date  of  the  mort- 
gage Watson  L.  Stewart  was  a  minor,  then 
shortly  to  become  of  age,  and  that  the  sheriff 
on  that  account  was  instructed  to  make  no 
deduction  from  bis  share  because  of  the 
Mann  mortgage,  and  made  none;  that  there 
were  two  sales,  and  he  also  sent  plalntltFs 
their  pro  rata  of  the  flret  sale  and  supposed 
he  received  receipts,  but  could  not  now  find 
them.  No  complaints  were  made  by  the  par- 
ties at  the  time.  Referring  to  the  letter  here- 
inbefore set  forth,  he  was  not  prepared  to  say 
it  was  an  exact  copy,  but  It  was  about  such 
a  letter  as  he  would  hare  written;  that  he 
wrote  plaintiffs  when  he  sent  the  first  checks 
for  the  first  sale,  but  this  letter  was  written 
in  regard  to  the  proceeds  of  the  last  sale. 
On  cross-examination  he  said  he  made  two 
sales  of  the  Stewart  land,  two  reports,  and 
two  remittances ;  that  he  had  the  chedis  be 
sent  for  the  proceeds  of  the  first  sale.  Th^ 
did  not  relate  to  the  land  In  question.  His 
recollection  was  that  he  aent  to  each  one  of 
the  parties  a  letter  with  a  check  and  a  brief 
statement'  showing  the  amonnt  going  to  them. 
His  best  impression  was  that  the  copy  of  the 
letter  examined  by  him  was  a  copy  of  that 
written  to  each.  It  was  Just  such  a  letter  as 
he  would  have  written,  and  he  had  no  recol- 
lection of  writing  Mcplalning  the  matter  more 
iully.  His  recollection  was  that  he  furnished 
each  one  of  them  a  statement  similar  to  that 
In  the  letter  put  in  evidence.  Plaintiffs  ob- 
jected to  the  Introduction  of  the  aforesaid 
receipts  for  the  reason  there  was  nothing  to 
show  that  the  money  was  received  with 
knowledge  that  it  was  for  this  land  or  lands 
in  which  any  of  the  plalntlfh,  except  Cynthia 
O.  Hector,  had  an  interest  The  objection 
was  overruled  and  the  point  saved. 

Defendant  next  introduced  an  Intervening 
petition  filed  in  the  partition  suit  by  Shead, 
trustee,  under  the  Mann  deed  of  trust  hav- 
ing for  its  purpose  to  subrogate  Shead  to  the 
rights  of  defendants  in  the  proceeds,  and 
followed  that  up  by  putting  In  the  deed  of 
trust  securing  the  Uann  note  signed  and  exe- 
cuted by  Mrs.  Hector,  Mrs.  Frazler,  and  Wat- 
son h.  Stewart  Defendant  next  put  In  the 
decree  In  partition.  This  decree  was  objected 
to  for  the  reason  that  "no  summons  had  ever 
been  Issned  directed  to  the  defendants  In  said 
■nit  nor  any  order  of  publication  made  such 
as  the  law  nquiret  and  the  defendants  In 


said  suit  were  not  In  court,  and  the  court  had 
no  Jurisdiction  to  render  the  Judgment  In 
question."  The  objection  was  not  allowed 
and  plalntlfTs  saved  the  point  Defendant 
next  Introduced  the  order  subrogating  Sbead 
to  the  rights  of  defendants  in  the  partition 
suit  to  the  proceeds  derived  from  the  sale  of 
the  land  conveyed  by  the  deed  of  trust  to 
the  amount  of  the  secured  note,  and  followed 
that  with  various  Interlocutory  orders  and 
Judgments  In  the  partition  proceeding-  At 
this  point  defendant  rested. 

Plaintiffs  offered  in  rebuttal  the  original 
petition  la  the  partition  suit  and  the  affidavit 
attached  upon  which  an  order  of  publication 
was  based.  Among  other  things  In  that  affi- 
davit was  the  statement  that  "the  defendants 
Cynthia  G.  Hector,  Watson  L.  Stewart,  Car- 
rie O.  Frazler,  James  Frazler,  are  nonresl- 
doits  of  the  state  of  Missouri.  Plaintiffs 
next  put  In  an  amended  petition  filed  in  the 
same  cause.  The  original  petition  was  filed 
July  19,  1805 — the  amended  one  on  the  4th 
day  of  December,  1895-  Neither  of  these  pe- 
titions Is  copied  In  full  in  the  abstract  The 
object  of  introducing  them  Is  not  apparent, 
further  than,  as  will  presently  appear,  plain- 
tiffs contend  the  affidavit  was  not  sufficient 
to  support  an  order  of  publication.  Whether 
the  order  of  publication  was  made  on  the 
last  petition  or  on  the  first  does  not  appear. 
If  tbB  object  of  Introdudng  the  amoided  pe- 
tition was  to  show  that,  after  constmctlve 
serrlce  on  defendants,  an  amended  petition 
was  filed  materially  affecting  the  Issues, 
thu  Bndi  amendmenta  or  alteratirais  are  not 
pointed  out  Plftlntlfb  next,  for  the  purpose 
of  showliv  that  the  report  of  sale  was  never 
ai^iroved,  put  in  an  ordw  found  of  record  la 
the  drcnlt  court  record  No.  8,  page  229, 
known  as  the  snhiegatlon  order,  wtalcli  nar* 
rates,  under  the  caption  of  the  case,  that 
"<m  this  day  the  sheriff  files  bla  report 
sale  herein."  It  then  goes  on  to  make  a  re- 
newing ord^  of  sale  as  to  a  tract  of  land 
not  in  dispute,  provides  tor  subrogation  as 
already  stated,  and  says  nothing  about  an 
approval  of  the  report  of  sale. 

At  this  point  defradant  resumed  putting  in 
his  proof,  as  follows:  A  sheriff's  deed  con- 
veying the  Interest  of  the  plaintiff  B.  W. 
Stewart  to  wnilam  Riley.  No  date  is  given 
nor  is  the  deed  set  out  The  abstract  says: 
"Said  deed  is  not  set  out  herein  as  there  Is  no 
contention  but  that  William  Riley  is  the  own- 
er of  B.  W.  Stewart's  interest"  Defendant 
next  offered  the  minute  book  of  the  circuit 
court  of  Pemiscot  county,  reading:  "No.  S33. 
The  regular  Judge  vacates  the  bench  and 
Special  Judge  T.  R..IL  Ely  takes  the  bench. 
Report  of  sale  filed  and  approved.  Order  of 
sale  renewed  as  to  194.64  southeast  quarter 
18-20-12  and  80,  east  half  southwest  quar- 
ter 27-20-12;  A.  T.  Shead  subrogated  to 
rights."  To  the  offer  of  that  minute  plain- 
tiffs* counsel  objected.  The  record  shows  the 
following  objection  which  was  overruled  and 
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an  esxepOm  saved:  *Tro  wbldt  ottering 
plalntiffB  object  tor  the  reason  that  said  or> 
dw  does  not  describe  the  land  In  quesUon, 
and  tor  tbe  turtber  reason  Uiat  said  mlnnte 
shows  that  tbe  ai^roral  of  sale  was  made 
prior  to  tbe  sale  of  the  land  In  qnestlMi  and 
Is  an  approval  of  sale  of  land  made  nnder  a 
prior  suit  In  partition,  and  for  the  further 
reason  that  this  order  shows  It  was  made  on 
the  13th  day  of  February,  1896,  and  the  deed 
offered  In  evidence  shows  that  this  land  was 
not  sold  nntll  February,  1897."  Defendant 
next  offered  tbe  record  entries  of  the  order 
of  publication  and  proof  of  publication,  al- 
leged to  be  fair  and  regular  and  hence  not 
abstracted.  Declarations  of  law  were  asked 
by  plaintiff  which,  the  cause  being  In  egnl^, 
are  Immaterial.   Such  la  tbe  record. 

It  will  be  eeen  there  Is  no  charge  or  proof 
of  fraud  in  the  concoction  of  the  Judgment 
In  partition  and  none  to  the  effect  that  the 
plaintiffs  were  Injured  by,  or  imposed  upon, 
misled  or  In  anywise  hoodwinked  Into,  receiv- 
ing the  proceeds  of  the  partition  sale.  More 
slgnlflcant  still,  there  is  no  charge  or  proof 
that  the  partition  sale  was  for  an  Inadequate 
consideration — gross  or  otherwise.  For 
aught  appearing  here,  the  land  sold  for  all 
It  was  worth  and  plaintiffs  received  all  Just- 
ly their  due  In  a  fair  partition.  The  then 
mlDor,  Watson  L.  Stewart,  long  since  of  age 
and  doing  for  himself,  admits  In  his  petition 
that  he  got  his  pro  rata  share  of  the  money, 
whatever  amount  it  was.  The  case  does  not 
proceed  on  the  theory  that  It  turns  on  the 
fact  of  his  minority  at  the  time.  It  Is  true 
he  testified  he  got  none  of  the  money,  but 
he  does  not  deny  his  receipt  nor  does  he 
disaffirm  his  act  as  a  minor  or  put  himself  In 
a  situation  to  be  entitled  to  disaffirm  It  on 
that  score.  He  puts  himself  In  the  same  boat 
with  his  mother  and  sister.  His  theory  seems 
to  be  that  if  they  have  a  case,  he  has ;  other- 
wise, not.  In  this  condition  of  thli^  tbe 
decree  cannot  be  disturbed  on  the  ground  of 
his  minority,  nor  do  plaintiffs'  learned  coun- 
sel make  aoy  point  on  the  fact  of  minority 
nor  on  the  other  fact  of  Mrs.  Frazier  being 
a  married  woman  at  the  time.  It  seems  Mrs. 
Hector  was  discovert,  her  husband  having 
died. 

There  Is  no  brief  for  respondent,  and  Its 
absence  has  thrown  unnecessary  labor  npon 
this  court  While  respondent  may  submit 
his  cstse  In  that  form,  if  he  choose,  resting  on 
the  presumption  that  bis  Jud^ent  was  right 
and  the  fact  that  an  aj^llant  carries  Ibe 
burden  of  upsetting  It,  yet  tbe  wisdom  of 
such  course  Is  not  apparent  to  ns.  In  the  ad- 
mlnlstratlcm  of  Justice  by  an  appellate  tri- 
bunal an  apt  brief  Is  a  material  aid,  and  Its 
absence  leaves  the  case  unreasoned  and  dark 
on  one  side.  With  wbldi  general  observa- 
tions we  come  to  a  closer  view  of  the  assign- 
ments of  error. 

(a)  The  main  proposition  relied  on  for  re- 
versal la  that  the  affidavit  In  the  partition 


Bult  was  not  soffldoit  to  atuqport  tte  order  of 
publication.  It  la  argned  tbat  Jazifldlcti«m 
wsB  nevw  obtained  over  defoidants  and 
there  was  no  due  process  of  law.  Hie  Tice 
of  the  affidavit  la  said  to  be  that  it  does  not 
say  that  defendants  "cannot  be  served  wltb 
the  OTdlnary  process  ot  law."  It  will  serve 
no  useful  purpose  to  restate  tbe  learning  on 
tbe  Question.  Tbe  jralnt  has  beesi  resolved 
against  a[^>^ants  In  Eeaton  v.  Jomdt,  220 
Mo.  117,  119  S.  W.  629 ;  and  In  Huiskamp  v. 
Miller,  220  Mo.  135,  119  S.  W.  633.  These 
cases  received  diligent  attention  by  our 
learned  Brethren  In  Division  2.  They  are 
well  reasoned  and  meet  our  unqnallfled  ap- 
proval. The  circuit  court  of  Pemiscot  ac- 
quired jurisdiction  of  tbe  persons  of  tbe  de- 
fendants In  the  suit,  and  the  point  la  disal- 
lowed to  appellants. 

(b)  Something  Is  said  In  appellants*  brief 
about  filing  an  amended  petition  In  the  parti- 
tion suit.  It  Is  argued  that  It  was  a  d^r- 
ture  from  the  original  petition,  described  dif- 
ferent land  and  states  an  essentially  differ- 
ent cause  of  action.  But  appellants  are  pre- 
cluded from  making  the  point  that  different 
land  was  described  because  they  bring  here 
no  description  of  the  land  set  out  In  either 
petition.  We  can  see  no  essential  dlfferaice 
In  the  cause  of  action  stated  In  the  one  peti- 
tion from  tliat  In  the  other,  nor  does  it  ap- 
pear that  the  point  was  made  or  relied  on 
In  the  court  below.  When  appellants  oflfered 
the  amended  petition  respondent  objected  to 
its  Introduction  for  the  reason  that  there  was 
no  occasion  to  show  In  that  petition  tbe  prayer 
for  an  order  of  publication.  That  ground  of 
the  objection  implies  that  appellants  offered 
the  petition  to  show  the  absence  of  a  prayer 
for  an  order  of  publication  In  the  amended 
petition.  No  other  purpose  Is  indicated  br 
tbe  record,  and  appellants  do  not  now  press 
upon  us  tbat  point  The  points  now  made 
appear  to  be  afterthoughts  operating  by  way 
of  a  new  revelation,  a  change  In  the  theory 
of  the  case  above  from  tbat  entertained  be- 
low, and  we  ttaarefore  treat  tlie  matter  as 
afield. 

(c)  When  Sheriff  MiS^and  was  on  the 
stand  he  threw  a  side  remark  Into  his  tes- 
timony earmarking  the  partition  suit,  not 
brought  out  by  any  question,  but  by  way  of 
descrlptlo  personae,  viz.:  "William  BIl^,  a 
brother  of  Judge  Riley,  was  plalntilt."  Bas- 
ed on  this  pin  prick  of  testimony  it  is  argued 
tbat  William  Riley,  plaintiff  in  the  partltlui 
suit,  was  a  brothw  of  Hon.  Henry  O.  Rlleir, 
who  was  Judge  of  the  Pemiscot  county  dr- 
coit  court  at  the  time  that  suit  was  pending 
and  tbat  be  sat  in  that  case ;  bence  tbe  de- 
cree in  tbe  partition  suit  was  nnll  and  void. 
We  shaU  not  daborate  the  pMnL  No  SDch 
ground  was  ui^ed  below  to  invalidate  the 
partition  proceedlnga.  To  tb9  contrary,  in 
the  pleadings  and  in  many  objections  bdoir 
tbe  point  does  not  a^ear.  Not  only  is  it  too 
late  to  spring  such  theory  on  appeal,  but 
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there  Is  no  teatlmony  directed  to  the  point. 
We  shall  not  take  Judicial  cognizance  that 
"Judge  Riley"  Is  one  and  the  same  with 
Judge  Henry  O.  Blley,  Judge  of  the  Pemtacot 
cfTcalt  court  Hie  exuberance  of  American 
life,  though  develt^ing  under  a  democratic 
form  of  govemment,  pmnlts  (In  the  familiar- 
ity of  homeepnn  talk),  titles  such  as  "Judge" 
this  and  "Colonel"  that  to  be  glren  willy  n il- 
ly. Borne  colonels  and  Judges  (In  chimney 
comer  philosophy)  are  said  to  be  bom  so, 
others  to  achieve  rank,  and  others  to  have  it 
thrust  upon  them.  There  may  w^I  be  in 
the  region  In  hand  other  men  bearing  the 
honest  name  of  RUey,  who  are  spoken  of  as 
"Judge,"  besides  the  elected  officer  who  has 
long  and  well  administered  Justice  in  the 
circuit  coupt  of  Pemlacot.  Moreover,  it  ap- 
pears afBrmatlTely  that  Judge  Ely  presided 
at  some  of  the  Judicial  steps  in  that  partition 
proceeding.  In  the  absence  of  showing  to  the 
contrary,  the  presumption  is  he  presided 
throughout  in  every  vital  Judicial  act  This, 
since  a  circuit  court  in  Missouri  Is  presumed 
to  proceed  by  right  and  not  by  wrong.  Ap- 
pellants make  the  stout  statement  that  Judge 
Henry  O.  Riley  deterioined  a  canse  In  which 
his  brother  was  a  litigant,  without  the  con- 
sent of  the  parties  to  the  salt  and  In  contra- 
vention of  the  statute.  Rev.  St  {  1602  (Ann. 
St  1006,  p.  1195).  This  charge  is  equivalent 
to  a  lapse  in  a  refined  sense  of  Judicial  pro- 
priety. It  has  no  basis  in  this  record,  and  is 
made  inadvertently  by  learned  counseL  The 
point  is  ruled  against  appellants. 

(d)  It  Is  next  argued  there  was  no  approv- 
al of  the  report  of  sale,  hence  tbe  deed,  made 
without  warrant  of  law,  does  not  operate  to 
vest  title.  Whatever  may  be  the  mle  in  ex- 
ecution sales  generally,  relating  to  their  ap- 
proval by  the  court  out  of  which  process  Is- 
sued, our  statute  on  partition  contemplates 
that  a  deed  shall  remain  In  abeyance  until 
the  court  has  approved  the  report  of  sale. 
Rev.  St.  1899,  H  and  4414  (Ann.  St  1906, 
pp.  2423,  2425).  Indeed,  until  an  amended 
statute  permitted  appeals  from  an  Interlocu- 
tory Judgment  in  partition  (Rev.  St  1899,  { 
806  [page  769]),  the  approval  of  the  report  of 
sale  was  the  final  and  only  Judgment  from 
which  an  appeal  would  lie  (Bnller  v.  Linzee, 
100  Mo.  95,  13  S.  W.  344),  and  the  statute 
stlU  permits  appeals  from  a  final  Judgment 
in  partition  (section  806,  supra ;  section  4424, 
Rev.  St.  1889).  The  statutory  theory  being 
that  the  deed-  shell  not  pass  until  the  sale 
has  been  Judicially  affirmed,  accordingly  it 
has  been  pointedly  ruled  that  a  deed  made 
before  the  confirmation  of  the  sale  Is  in- 
operative. Burden  v.  Taylor,  124  Mo.  12,  27 
S.  W.  849;  Clark  Sires,  193  Mo.  502,  92 
S.  W.  224 ;  Thomas  v.  Elliott  216  Mo.  598, 
114  S.  W.  987. 

In  this  case  there  Is  no  record  entry  show- 
ing the  approval  of  the  report.  Defendant 
Introdticed  a  memorandum  found  in  a  minute 
book  in  the  office  of  the  clerk  of  the  Pemis- 
cot circuit  coort  indicating  that  a  report  et 


aale  was  approved.  But  this  minute  was 
never  amplified  and  dignified  Into  a  record 
entry.  Such  a  minute  is  In  no  sense  a  Judg- 
ment of  the  court  approving  the  sale.  It  may 
be  evidence  upon  which  a  nunc  pro  tunc 
entry  could  be  based.  See  Reed  v.  Oolp,  213 
Mo.,  loc  dt  686,  112  S.  W.  255  et  seq.,  and 
cases  cited.  The  objections  made  below  to 
the  Introduction  of  this  minute  were  proper- 
ly -overruled  because  they  did  not  make  the 
point  we  are  now  considering  and  which  ap- 
pellants press  here.  But  tbe  probative  force 
of  the  evidence  has  to  be  dealt  with  In  an 
equity  case,  and  we  cannot  very  well  write 
the  law  to  the  effect  that  the  loose  memo- 
randa of  a  clerk  (a  mere  egg  out  of  which  a 
record  aitry  is  to  be  hatched,  and  frequently 
dealing  with  abbreviations  and  other  matter 
intended  to  refresh  the  memory)  shall  stand 
in  the  place  and  stead  of  a  solemn  record 
entry  In  the  proceedings  of  a  court  of  Justice. 
If  there  were  nothing  more  In  the  case  we* 
would  reverse  the  Judgment  and  remand  the 
cause  for  a  new  trial  In  order  to  permit  de- 
fendant (If  he  so  elects)  to  apply  for  a  nunc 
pro  tunc  entry  and  procure  the  same  If  the 
proper  data  exist  to  warrant  it  But  th^ 
Is  something  else  in  the  case,  viz.: 

(e)  Conceding  that  the  deed  was  prema- 
turely made  under  the  present  record,  yet 
It  does  not  follow  that  plaintiffs  were  en- 
titled to  a  decree  determining  and  vesting 
title  in  them  or  any  of  them.  They  are  con- 
fronted with  the  fact  that  they  received  the 
fruits  of  a  Judicial  sale  and  now  seek  to 
repudiate  the  sale.  They  say  they  did  not 
knowingly  accept  the  proceeds  of  a  sale  in 
partition.  But  the  record  Is  against  them. 
The  sheriff's  letters  sent  respectively  to  them 
refer  to  their  Interest  In  the  "Gowah  Stewart 
estate,"  to  Mrs.  Hector's  "dowry"  and  a  com- 
mutation of  the  same,  to  the  respective  In- 
terests of  the  heirs  In  land  sold  at  a  term 
of  the  circuit  court,  to  the  fact  that  subro- 
gation was  "decreed,"  and  that  a  receipt 
was  demanded  to  "file  in  court"  If  we  re- 
cur to  the  receipts  they  sufficiently  indicate 
that  the  money  distributed  arose  from  a 
"partition"  sale.  They  say  so  in  so  many 
words.  If  defendants  did  not  know  the 
meaning  of  all  the  terms  used,  they  were 
sufficient  to  put  them  upon  Inquiry  and  they 
made  none.  The  record  does  not  show  they 
were  Illiterate  people,  unfamiliar  with  the 
use  of  fair  English  words  indicating  a  pro- 
ceeding In  court  a  Judgment,  sale  and  dis- 
tribution of  proceeds  to  heirs,  and  It  would 
be  dangerous  to  Justice  to  permit  a  mere 
statement  from  a  witness  that  he  did  not 
understand  or  did  not  know  what  was  plain- 
ly told  him  to  overcome  the  force  and  ef- 
fect of  such  documentary  evidence. 

But  it  is  argued  that  in  order  to  operate 
as  an  estoppel  the  purchaser  should  have 
known  and  relied  upon  the  receipt  of  tbe  pur- 
chase money  and  changed  his  situation  to  his 
disadvantage  because  of  such  reliance.  1 
cannot  agree  such  argument  is  sound.  There 
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part7  upon  the  acts  and  conduct  of  the  other ; 
tOT  Instance,  estoppel  In  pals,  arising  from 
mlBrepreaentation  word,  act,  conduct,  or 
silence.  But  there  are  other  fornu  of  es- 
toppel In  whldiL  knowledge  of  the  fact  upon 
the  part  of  the  person  Invoking  the  estoppel, 
and  reliance  upon  the  fact  and  a  change  of 
situation  based  upon  that  reliance,  is  not  an 
element.  It  may  be  that  "estoppel,"  speak- 
ing with  predion.  Is  the  wrong  designation, 
and  that  In  attempting  to  dasslfy  and  give 
names  the  doctrine  we  are  about  to  invoke 
Is  Improperly  classified  as  "estoppel,"  and 
that  it  does  not  come  under  that  head,  but 
springs  from  election,  ratification,  affirmance, 
acquiescence,  acceptance  of  benefits,  or  what 
not  It  Is  classed,  however,  by  lawwrtters 
.under  the  head  of  "quasi  estoppel."  Blgelow 
on  Estoppel  (5th  sa)  p.  687;  16  Cyc.  787, 
784,  et  seq. 

Says  Blgelow:  "Many  of  the  cases  npon 
this  subject,  it  will  be  noticed,  are  simply 
cases  of  ratification  or  acquiescence;  and  It 
Is  a  questionable  use  of  terms,  as  we  have 
seen,  to  apply  the  word  'estoppel'  to  them. 
A  few  more  cases  will  serve  to  enforce  this 
observation.  Thus,  If  heirs  of  age  Join  in 
a  deed  of  quitclaim  with  a  trustee  of  the 
ancestor's  real  estate,  to  complete  title  made 
by  a  previous  deed  executed  the  trustee. 
It  is  said  that  they  will  thereafter  be  'es- 
topped' from  contesting  tbe  validity  of  that 
earlier  deed.  So  If  a  man  assent  with  knowl- 
edge of  the  facts  to  tbe  appropriation  by  an 
officer  of  the  law  of  moneys  arising  from  a 
Judicial  sale,  he  will  be  estopped  thereafter 
from  objecting."  The  same  careful  writer 
says  (page  6S4),  under  the  head  of  "Quasi 
Sstoppel:  Election,"  and  a  subhead,  "In- 
consistent Positions":  "Thus,  the  party  ac- 
tively affirming  a  transaction  such  as  a 
contract  or  a  purchase,  by  reserving  and  re- 
taining money  npon  it,  is  estopped  there- 
after to  deny  tbe  force  of  any  of  Its  ex- 
press or  implied  terms  or  conditions."  He 
BUgg^ts  there  is  no  great  objection  to  the 
use  of  the  term  "estoppel"  In  such  cases  If 
used  as  a  synonym  with  "bar"  or  "preclu- 
sion." Page  694. 

Under  the  subheads  of  "Acceptance  of 
Benefits"  and  "Quasi  Estoppel"  (16  Gyc, 
supra)  It  is  said:  "Where  one  having  tbe 
right  to  accept  or  reject  a  transaction  takes 
and  retains  benefits  thereunder,  he  becomes 
bound  by  the  transaction  and  cannot  avoid 
its  obligation  or  effect  by  taking  a  position 
inconsistent  therewith."  But  the  custom  is  to 
include  tbe  doctrine  Just  announced  under  the 
bead  of  "Estoppel"  and  so  the  case  learning 
terms  it  If  It  were  to  be  held  that  one  in- 
voking the  doctrine  should  know  the  fact  of 
acceptance  of  the  proceeds  of  a  Judicial  sale, 
and  in  reliance  upon  that  acceptance  change 
his  condltloot  the  doctrine  would  have  little 


Instance  nose  out  the  diiQMsltion  of  siidi 
funds  and  act  <m  the  strength  of  knowledge 
BO  obtained.  It  Is  sufficient  that  when  their 
title  iB  assailed  they  are  able  to  show  by 
way  of  defense  that  the  assailant  tiected  to 
affirm  tbe  transaction  by  accepting  the  fruits 
of  the  sale.  A  long  line  of  cases  In  Mlsaonrl 
sustains  that  doctrine  on  grounds  of  derated 
morals.  In  no  case  we  can  find,  breaking 
on  the  exact  point,  was  any  stress  laid  npon 
the  fact  that  the  party  Invoking  this  particD' 
lar  form  of  estoppel  need  know  at  the  out- 
set of  the  act  of  afflnnance  or  diange  his 
position  on  the  strength  of  It  In  order  to 
make  It  effective  as  a  def«ise.  In  some  of 
those  cases  other  forms  of  estoppel  were 
present,  and  the  discussion  is  broad  enough 
to  cover  them,  but  on  the  precise  form  up 
for  conslderatloD  the  rule  Is  as  stated  above. 

In  McClanahan  v.  West  100  Mo.,  loc;  dt 
823,  13  S.  W.  676,  it  was  said:  "And  then 
there  are  the  receipts  given  by  the  minors, 
and  by  plaintiff  herself,  after  she  attained 
her  majority,  when  acting  in  the  presence, 
and  under  the  advice,  of  her  counsel,  for 
her  share  of  the  proceeds  of  the  sale  In  par- 
tition. If  she  knew  from  what  source  these 
proceeds  came,  and  still  receipted  for  them, 
and  there  Is  good  reason  to  believe  she  did 
know,  she  certainly  would  not  be  allowed  to 
repudiate  the  transaction  now,  even  if  the 
partition  proceedings  were  In  fact  void.  She 
certainly  could  not  have  bdth  the  money  and 
the  land.  Austin  v.  Loring,  63  Mo.  19,  and 
cases  cited" 

In  AustUi  T  Loring,  63  Mo.,  loc.  dt  22, 
it  was  ruled  as  followE:  "But  no  person  will 
be  allowed  to  adopt  that  part  of  a  transac- 
tion which  Is  favorable  to  him,  and  reject 
tbe  rest  to  tbe  injury  of  those  from  whom 
he  derived  the  benefit  When  those  who  are 
entitled  to  avoid  a  sale  adopt  and  ratify  It, 
equity  will  estop  them  from  afterwards  set- 
ting it  aside.  When  a  sale  of  land  is  made 
no  person  can  be  permitted  to  receive  both 
the  money  and  the  land,  •  •  •  it  makes 
no  difference  whether  the  proceedings  under 
which  the  sale  occtvs  are  voidable  or  wholly 
void  in  consequence  of  the  want  of  Jurisdic- 
tion." In  that  case  this  court  adopted  the 
language  of  the  Supreme  Court  of  Illinois 
In-  an  early  case  (Smith  v.  Warden,  19  Pa. 
424),  viz.:  "Where  a  party  has  taken  the 
fruits  of  a  Judicial  proceeding,  he  should  not 
afterwards  be  heard  to  question  it.  Thougb 
an  estoppel  may  debar  the  truth  in  a  par- 
ticular case,  yet  as  was  said  by  the  Supreme 
Court  of  the  United  States  in  Van  Ben»- 
selaer  v.  Kearney,  11  How.  328  [13  L.  Ed. 
703],  It  imposes  silence  on  a  party  only  when 
in  conscience  and  honesty  he  should  not  be 
allowed  to  speak." 

In  Nanson  v.  Jacob,  93  Mo.,  loc.  cit  344, 
6  S.  W.  240,  3  Am.  St  Bep.  631  et  seq.,  the 
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qnestlcMi  iru  dltcnned  and  many  eUem  cit- 
ed. The  malmtaaet  at  than  all  la  Uiat  irtwn 
an  deetlon  axfats  between  Inconalatent  leme- 
dles  tHe  partj  1>  craflned  to  the  remedy 
which  he  flnt  prefen  and  adopta.  The  Nan- 
son  Case  related  to  hope,  and  It  was  held 
that:  "For  the  moat  obrloni  reaaona,  then, 
the  plalndff  conld  not  with  one  hand  gathu 
In  the  proceede  of  the  ht^w,  in  the  esalgnee'a 
c*oiirt,  and  with  the  other  hand  take  the  hopa 
and  their  proceeda  In  ttie  drcnlt  eoort'*  To 
tiie  aame  effect  la  Booghw  X^asler,  90  Mo. 
828t  12  B.  W.  88B.  also  dybnrn  MdAOgh- 
Un.  108  Ma  621.  17  a.  W.  682,  ar  Am.  St 
868.  In  the  last  case  It  was  held.  In 
•effect  that  an  owaer  of  land,  aold  tot  de* 
Unqnent  taxes,  wbo^  with  knowledge  of  the 
facta,  accepts  m  part  of  the  proceeds,  there- 
by recognlaea  and  ratifies  Its  ralldlty,  and 
will  not  afterwards  be  heard  to  qnestlon  It. 
In  Fockman  t.  Meatt,  Mo.  S45,  the  same 
propostUon  Is  resolred.  In  Fischer  t.  Blek- 
mann.  12S  Ha  16B,  28  B.  W.  4SS,  the  doc- 
trine was  applied  to  the  receipt  an  heir 
of  his  share  in  a  partition  aale.  In  that 
case  the  goardlan  received  the  share  and 
afterwards  the  heir  gare  an  acquittance  on 
final  settlement  In  Heddls  r.  Kenney,  176 
Ho.  200^  7S  8.  W.  688,  08  Am.  St  Bep.  496. 
the  doctrine  was  applied  to  an  heir  who  re- 
ceived his  share  of  the  snrplns  proceeds  of 
land  sold  by  an  administrator  tor  the  pay- 
ment of  debta.  To  the  aame  effect  Is  Cade- 
matori  T.  Ganger,  160  Mo.  852,  61  S.  W.  lOff. 

In  a  nry  late  case,  Proctor  Nance,  220 
Ho.  1(H,  mo  S.  W.  410;  ft  defendant  In  a  tax 
Judgment  and  sale  (one  Hall)  aabseqnently 
quitclaimed  his  Interest  to  plaintiff  who  saed 
the  pnrfdmser.  After  paying  the  taxes  and 
costs,  defendantfis  bid  created  a  snrplns  of 
94.70.  Some  time  afterwards,  this  snri^ns 
was  deposited  in  the  connty  treasary.  There- 
after Hall  gave  an  order  for  It  which  order 
was  honored.  The  defendant  pleaded  Uils 
fact  as  an  aflBrmance  of  the  sale  and  an  es- 
toppel. It  nowhere  appears  lhat  defendant, 
prior  to  preparing  his  defense,  knew  any- 
thing aboot  the  appropriation  of  this  email 
snrplns  or  in  anght  dianged  his  position  be- 
caose  of  snch  acceptence^  In  considering 
those  facts,  Ckmtt  anMmg  other  thln^, 
BOld:  '^0  obviate  the  effect  of  Han  demand- 
ing and  receiving  the  eurplos  of  the  par- 
ehaae  money  paid  by  the  defendant  Nance 
at  the  Bherlff*B  sale,  plaintiff  pleads  that 
Hall  at  the  time  he  gave  the  order  for  said 
snrplns  had  no  knowledge  that  the  sale  was 
void,  and  tbAt  Hall  was  an  uneducated  per- 
son, and  did  not  intmd  to  ratify  said  sale 
by  receiving  aald  snrplns;  but  the  very  char^ 
acter  of  the  tranaactlon  of  taking  the  surplns 
of  the  sale  neceaaarlly  advised  Hall  tiiat  his 
land  had  been  sold,  and  that  thla  was  a  part 
of  die  pnrdiase  m<m^  paid  bj  the  defend- 
ant at  the  encntltm  aala  It  carried  notice 
upon  tts  Oice,  or  at  least  wu  of  that  nn- 
eqntrocal  nature  that  ft  put  Hall  upon  in- 
qulrj  as  to  the  aonrce  of  ttiat  surplus,  snd 


nhf  It  was  there  tn  ttie  treasury  for  him* 
and  it  must  be  held  that  he  had  notice  that 
his  land  had  ben  sold  for  the  taxes  under 
Uie  tax  JndgmenL  He  had  flie  option  to  re- 
fuse to  take  down  this  surplus,  and  bring 
bis  action  to  remove  th»  c\omll  troat  hla  title, 
or  he  conld  ratify  the  Bale,  even  though  it 
was  not  a  void  Judgmoit  and  thereto  esti^ 
himself  from  dlsputliv  the  validity  of  the 
proceedings  under  which  the  land  had  been 
sold.  •  *  •  in  this  case  the  defoidant 
Nance  had  the  means  of  knowing  whether 
the  proceedings  In  the  tsx  case  were  valid 
or  void  and  so  far  bid  at  his  peril*  but  he 
pidd  his  m<mey  In  good  ftdth,  and  Hall,  with 
knowledge  that  the  defendant  had  bon^t 
and  paid  for  the  land  and  this  purchase 
money  had  gone  to  the  satisfactloo  of  the 
taxes  on  the  land,  demanded  and  received 
the  surplus  from  the  treasury,  and  thus 
must  be  held  to  have  retlfled  the  sale.  The 
doctrine  announced  in  Austin  v.  Lorlng,  68 
Ma  19,  haa  recently  been  reaffirmed  and  ap- 
proved by  tiiia  court  in  banc  at  this  term  of 
this  court  In  the  case  of  Gape  Girardeau  ft 
mebes  Bridge  Terminal  Railroad  Go.  t. 
Southern  Illinois  ft  Uissourl  Bridge  Go.  [215 
Ma  286],  114  S.  W.  1084.  The  attempt  of 
the  plaintiff  herein  to  avoid  the  effect  of  tek- 
Ing  down  this  surplus  and  ratifying  the  sale 
by  tendering  back  the  amount  of  the  sur- 
plus into  court  to  be  r^ald  to  the  county 
treasury  was  futile,  as  the  rights  of  the 
parties  were  fixed  when  the  sal^  was  rati- 
fied by  the  demanding  and  receiving  said 
surplus  ij  Hall,  the  grantw  for  the  plaintiff 
herein.  Nor  do  we  think  the  plea  that  Hall 
was  an  uneducated  person  and  did  not  In- 
tend by  receiving  the  surplus  to  ratify  the 
sale  can  avail  the  plaintiff  In  this  case. 
There  Is  not  the  slightest  pretense  that  the 
defendant  Nance,  or,  for  that  matter,  any 
other  person,  made  any  false  representation 
to  Han  to  Induce  him  to  accept  said  surplus, 
and.  In  the  absence  pf  stHne  overreaching  of 
him  In  the  matter,  his  Ignorance  of  the  law 
cannot  be  allowed  to  nullify  his  act  In  tak- 
ing a  part  of  the  purchase  money.  In  our 
opinion  the  defendant  Nance  Is  entitled  to 
the  benefit  of  this  prlndple  of  ratoppel  In 
this  caae." 

The  Gape  Girardeau  ft  Thebes  Bridge  Ter- 
minal Railroad  Gompany  Case,  dted  In  the 
Proctor  Case,  supra,  now  ftmnd  reported 
to  215  Ma  286, 114  B.  W.  1064,  la  an  Illumi- 
nating dlscuaslott  of  the  proposition  In  hand. 
In  that  case,  defendant  did  nothing  on  the 
strength  of  plaintiff's  taking  down  the  con- 
demnatUm  mon^  deposited  in  court  In  a 
case  bottomed  on  the  «erclse  of  the  right  of 
eminent  domain.  All  the  defendant  knew 
and  did  waa  known  and  doiw  prior  to  that 
time.  When  the  money  waa  taken  down  the 
case  was  to  this  court  on  appeal  and  yet  on 
suggestion  made  her^  we  rule  unanimously 
that  after  receiving  that  money  In  another 
suit  plaintiff  could  no  longer  question  the 
condemnation  proceedings.  The  case  at  bar 
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Is  I,  typical  case  to  apply  th«  doctrhie  we 
have  been  diMnnliig.  Tben  are  features 
striking  In  comnKm  wltb  tbe  Proctor  Case, 
and  wblcb  aensa  nar  liberal  quotatlfm  from 
so  late  an  opinion. 

Apposite  Is  the  followtaif  signlflcant  ad- 
mission in  appellants*  brief:  *^ey  (defend- 
ants in  tb»  partition,  plaintiffs  here)  recdred 
the  money  in  good  faith,  belierlns  it  was  the 
8ttn>IiiB  over  and  abore  the  amonnt  of  the 
debt  for  which  the  land  was  sold  nnder  the 
deed  of  tmst,  and  supposed  thtir  Interest 
in  that  had  been  aold  and  made  no  further 
claim  to  tbat  land."  Tet  In  the  suit  at  bar 
they  are  claiming  the  idoitical  land,  covered 
by  the  Mann  deed  of  trust,  discharged  of  the 
lien;  that  is  to  say,  if  they  bad  lost  it  by 
foreclosure  ot  the  mortgage^  they  would  rest 
content  with  toe  surplus  of  that  sale  In  pock- 
et. Bat  as  toey  lost  It  tgr  partition  sale,  the 
receipt  of  the  proceeds  does  not  satis^  or 
bind  them.  There  is  no  great  amount  of 
equity  in  that  proportion. 

But  we  have  pursued  the  matter  far.  To 
sum  up,  we  rule  that  by  receiving  the  pro- 
ceeds wito  knowledge  of  the  source  from 
which  they  came  they  elected  to  treat  the 
r^rt  of  sale  as  approved.  They  substltot- 
ed  their  own  approval  tor  that  of  the  court, 
and  are  bound  by  It 

This  cause  was  assigned  to  Division  1  and 
the  foregoing  opinion  by  LAMM,  J.,  was 
toere  handed  down.  The  cause  subseqoently 
coming  into  bane  im  «  dlasent  was  reheard 
Uiere.  Something  was  said  in  oral  ai^mmt 
In  relation  to  snbrogating  the  Mann  Bros,  to 
the  extent  of  their  mortgage  debt  in  tbe  pro- 
ceeds of  the  sale  of  the  nuntgaged  prem- 
ises, and  it  was  argued  the  court  had  no 
power  to  make  such  snbstltotlon  mi  an  to- 
tervenlng  petm<m  to  a  case  where  defend- 
ants were  bronjdit  to  1^  oonstrucdve  serv- 
ice, But  no  such  error  was  aulgned  in  ap- 
pellants' brl^.  We  tfaeretore  say  nototog 
on  the  question.  The  divisional  opinion  Is 
adopted  to  banc  aa  thai  of  the  court  , 

The  premises  considered,  the  judgment  Is 
affirmed.  All  concur  exxept  YALIiIANT,  OL 
J.,  who  dlssento  to  an  oi^lon  filed. 

YALLIANT,  G.  J.  I  concur  In  all  Of  toe 
opinion  of  my  learned  Brotoer  ItAMM  to  this 
case  except  to  the  result,  and  ezxsfivt  also, 
what  Is  therein  said  in  paragraph  (e)  on  th» 
subject  of  estoppel.  BeSore  we  render  Judg<- 
ment  toking  a  man's  land  from  him  and  giv- 
ing It  to  another  on  the  ground  of  estop- 
pel we  should  have  some  equities  In  tbe  case 
strong  enough  to  ride  over  and  bear  down 
toe  law.  Estoppel  Is  a  doctrine  of  equity, 
and  should  be  applied  only  when  equity  de- 
mands it  The  party  to  be  estOK)ed  must, 
knowingly,  have  acted  In  such  a  mannw  as 
to  mislead  bis  adversary,  and  bis  adversary 
muBt  have  placed  reliance  on  tbe  action  and 
have  acted  as  he  would  not  otherwise  have 
done.  Ratlflcatimi  arises  when  a  party 
knowing  that  he  is  not  bound  by  the  con^ 


tract  that  has  been  made  In  his  name  and 
Is  free  to  repudiate  It  if  be  will,  but  oa  being 
informed  that  audi  contract  has  been  made 
to  his  name,  and  informed  of  the  laeiiitUI 
features  of  It,  chooses  to  adopt  It  as  his  own. 
As  I  have  endeavored  to  potot  out  to  my 
dlsamitlng  opinion  to  Hector  v.  Warren  (No. 
13,872,  heard  at  this  term,  not  yet  officially 
reported)  124  &  W.  1119,  toe  evidence  does 
not  make  out  a  case  for  the  aivUcatlmi  ot 
either  toe  doctrine  of  estoppel  or  that  ot 
ratification. 

But  this  case  differs  from  that  of  Hector 
r.  Warren  to  tola,  to  wit:  Here  tbe  land 
to  question  is  the  land  that  was  conveyed 
to  toe  trustee  to  secure  tbe  debt  of  W.  & 
Stewart  to  Mann  Bros.  Tbe  phOntUb  bad 
Joined  to  that  conv^nance.  Thej  knew  that 
Mann  Brotbws  bcdd  that  deed  of  troBt;  and 
to^  say  to  todr  brief :  *'Tli^  received  tbe 
money  to  good  falto,  believtog  it  was  toe 
surplus  over  and  above  the  amonnt  of  debt 
Cor  whldi  toe  land  sold  und^  the  deed, 
and  supposed  toelr  Interest  in  that  had  been 
sold  and  made  no  further  claim  to  that 
land."  It  seems  that  toe  land  waa  never 
sold  under  the  deed  of  trust  but  nndor  the 
partition  decrees,  togetoer  wlto  a  consider^ 
able  quantity  of  otoer  land.  The  record 
shows  toat  toe  court  let  toe  mortgagee  omne 
in  as  a  party  to  toe  partition  suit  and  sub- 
rogated him  to  toe  righto  of  the  idatotlflb 
to  tbe  proceeda  of  toe  sale  of  toe  land  cov- 
ered toe  deed  of  trust,  and  awarded  to 
blm  toe  proceeds  of  toe  sale  of  that  land. 
There  was  notoii^  in  toe  original  petition 
on  which  toe  order  of  pnbllcatlim  was  found- 
ed that  gave  notice  that  any  snch  proceed- 
ing was  contemplated.  So  far,  therefore,  as 
tbe  land  in  this  case  is  concerned,  toere  Is 
no  pretense  that  toese  platoUflte  got  the 
proceeds.  The  parties  managing  toe  proceed- 
tog  seoned  to  have  gone  on  toe  theory  that 
tbe  platotiCb  having  mortgaged  the  land  had 
no  fnrtba  interest  in  it  and  to^  treated 
the  mor^gee  as  toe  owner  of  the  equity, 
witoout  taking  toe  trouble  to  toredose  the 
mortgage.  As  toe  decree  was  rendered  on  de- 
fault of  appearance  of  toe  parties  brongbt 
to  1^  the  publication.  It  Is  pnb^le  that  the 
attention  ot  toe  ttlal  court  was  not  e^wdal- 
ly  drawn  to  tola  pecnllar  phase  of  toe  case^ 
but,  however  toat  may  be,  It  was  an  Illegal 
proceedliv,  and  cne  of  whldi  toeae  ^to- 
tiffs  had  not  evmi  cmstmctlve  notioa  The 
only  interest  ot  these  lOatotifto  that  ooold 
have  been  sold  at  the  partition  sale  was 
thrir  equity  of  redemption,  bat  toe  court  pat 
the  mortgagee  to  toelr  ahoea  and  awarded 
to  him  tbe  proceeds  of  tiie  sate  of  that  eq- 
uity of  redemption.  A  mortgagor^  totneat 
to  toe  mortgaged  land  may  be  sold  nnder  a 
decree  to  partition,  bat  the  pnrchassr  at 
such  sale  would  take  the  land  sabjsct  to 
toe  mortgage.  I  do  not  now  say  ttiat  If  a 
scheme  to  sobsUtato  the  mortgagee  for  the 
mortgagor  had  all  been  set  oat  to  the  ei1c> 
toal  petition  of  wblcta  tbeso  pi»inB«^  ||„  the 
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order  of  publication,  are  preonmed  to  hare 
tiad  constnictlTe  notice,  and  they  Buffered 
It  to  go  without  complaint  at  tbe  time,  conld 
aftwwarda  have  complained  of  It,  altbongb 
I  find  no  sanction  for  sadi  a  proceeding  in 
the  statutory  proceeding  for  partition,  but 
I  do  say  it  could  not  be  Injected  Into  that 
suit  without  any  notice,  actual  or  construct- 
ire,  to  tbe  parties  whose  Interests  were  In- 
volved. If  we  give  to  this  constructtve  no- 
tice foil  effect,  it  was  notice  only  that  a 
salt  in  partition  was  filed  wherein  it  was 
proposed  to  sell  their  equity  of  redranptlon 
In  the  mortgaged  land,  that  a  sale  there- 
under would  carry  to  tbe  purchaser  their 
interest  subject  to  the  mortgage,  and  that 
the  proceeds  of  the  sale  of  their  equity  woold 
go  to  than.  But  after  tbe  suit  was  filed 
and  while  it  was  pending,  without  any  no- 
tice to  them,  an  entirely  new  feature  was 
injected  Into  It  Whatever  may  be  the  fact 
with  reference  to  the  other  land,  certain  It  is 
these  plaintiffs  never  received  the  proceeds 
of  tbe  sale  of  tbe  land  In  suit  In  this  case. 
In  my  opinion  so  much  of  the  proceedings 
In  tbe  partition  suit  as  admit  tbe  trustee 
in  tbe  Maim  Bros,  deed  of  trust  to  take 
the  place  of  these  plaintUTs  and  receive  the 
proceeds  of  the  sale  of  their  equity  of  re- 
demption Is  void.  Tbe  Judgment  In  this  case 
ought  to  be  reversed. 


HECTOR  et  al.  v.  WARREN  et  al. 
(Bopieme  Court  of  HlsaonrL   Feb.  2,  1910.) 

BSTOPPEX.  (S  92*)— EQtnXABLE  ESTOFPEXr-AO- 
qUTBSCERCB. 

Where  plaintlffi  accepted  the  proceeds  of  a 
partition  sate  and  retained  them  under  such  dr- 
cumstances  Hiat  they  muBt  be  held  to  know 
that  they  arose  from  the  partition  sale,  they 
thereby  elected  to  affirm  the  sale,  and  were  es- 
topped to  question  it 

[EJd.  Note.— For  other  eases,  see  Bstoppd, 
Cent.  Dig.  I  280;  Dec  Dig.  {  92.*] 

Valliant,  0.  J.,  dissenting. 

In  Banc,  Appeal  from  Circuit  Court,  Pem- 
iscot County;  Henry  O.  Riley,  Judge. 

Suit  by  Cynthia  6.  Hector  and  others 
against  J.  T.  Warren  and  another.  From  a 
decree  for  defendants,  plaintiffs  appeal.  Af- 
flrmed. 

O.  G.  Sbepard  and  Bam  3.  Gorbett  for  ap- 
pellants. Ward  A  Collins,  tor  resfKnidoits. 

LAMM.  X  This  case  Is  twin  to  Hector  et 
al.  V.  Mann  (handed  down  at  this  delivery) 
124  S.  W.  1109.  Plaintiffs  here  were  plaintiffs 
there.  There  the  Mann  brothers  bought  183 
acres  of  land  at  a  partition  sale  In  case  pend- 
ing in  tbe  Pemiscot  circuit  court  entitled 
Rll^  T.  Hector  et  al.  Here  the  Warrens  at 
the  same  sale  bought  164.SS  acres,  viz.,  lots  1, 
4,  6,  7.  and  8  in  section  10,  township  20,  range 
12,  In  Pemiscot  county,  Mo.,  on  a  bid  of  (llO, 
and  received  a  sheriff's  deed ;  paying  all  the 
land  was  worth.  This  land  was  not  affected 


by  the  deed  of  trust  given  the  Manns,  men- 
tioned in  tbe  Mann  Case.  Sudi  question  is, 
therefore,  out  of  this  caaa  Presently,  after 
their  purchase,  the  Warrms  went  Into  possea- 
sl<m,  redaimed  some  of  the  land  from  swamp 
and  marsh,  fenced  it,  and  It  is  now  worth 
many  times  more  than  when  knocked  down 
by  tbe  sheriff  at  public  vendue.  Barring  said 
mortgage,  the  pleadings  and  facte  in  this 
case  differ  in  no  essential  particular  from 
tliose  in  the  Mann  Case.  The  court  below 
found  tor  defendants.  Plaintiffs  ai^wal. 
The  errors  assigned  here  are  the  same  errors 
aaslgned  in  the  Mann  Case.  In  fact,  tbe  two 
cases  were  heard  together  nisi,  and  tbe  evi- 
dence in  the  Kbnn  Case  was  read  into  the 
record  In  this.  HenoBb  that  case  should  be 
read  with  this. 

On  the  Mann  record  we  held  that  plaln- 
tUfs.  by  accepting  tbe  proceeds  of  tbe  sale 
in  partition  and  retaining  the  same  under 
such  circumstances,  must  be  held  to  know 
that  those  proceeds  arose  from  a  partition 
sale ;  that  they  thereby  elected  to  affirm  tbe 
sale,  and  were  estoK>cd  to  question  it  More- 
over, it  was  ruled  that  no  reversible  error 
was  committed.  Such  rulings  dispose  of  this 
case  and  there  is  no  use  to  reformulate  que»> 
tlons  there  under  exposition  or  restate  con- 
clusions 80  freshly  and  fully  resolved  and 
ruled. 

Accordingly,  the  Jndgmutt  to  affirmed.  All 
concur,  exe^t  VALLIANl^  CL  who  dis- 
sents in  an  opinion  filed. 

VALLIANT,  C.  J.  I  am  unable  to  cod  car 
in  the  conclusion  that  tbe  plaintiffs  are  es- 
topped to  assert  their  title  to  the  land,  or 
that  they  ratified  the  sale  in  the  partition 
suit,  or  that  they  have  been  guilty  of  such 
laches  as  to  clow  the  doors  €t  an  equity 
court  against  them.  Estoppel  is  a  doctrtne 
that  had  its  origin  In  equity  Jarisprndence, 
and  when  it  to  applied  to  forbid  one  asserting 
title  to  his  own  land  the  clrcumstancea  ought 
to  show  very  deaily  that  he  has  been  guilty 
of  sOch  conduct  as  would  render  it  unjust 
to  the  person  who  has  relied  on  and  been  mis- 
led to  hto  disadvantage  by  such  conduct  I 
am  unable  to  see  anything  in  the  evidence 
in  thto  that  would  Justify  the  application  of 
estoppel  to  dieae  plaintiffs.  I  see  notMng  in 
the  conduct  of  tbB  defendants  that  particu- 
larly appeato  to  a  court  of  conscience  for 
their  protection  against  the  cold  law  of  the 
case.  They  bought  the  land  for  a  small  sum 
at  a  sheriff's  sale,  and  If  that  sale  was  valid 
It  Is  their  land  by  law.  If  it  was  not  valid 
tbe  title  to  stUl  in  the  plalntifte.  Defendanta 
have  already  reaped  off  It  more  than  they 
have  expended,  and  if  Hiey  lose  now  th^ 
win  lose  not  what  has  been  added  to  the 
value  of  the  land  1^  their  own  skill  or  in- 
dustry, but  simply  the  Increased  value  of  tbe 
land  owing  to  the  general  devel<q)ment  of 
the  country,  what  is  sometimes  called  the  un- 
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earned  Incranent  Tbe  small  amount  of  mon* 
ey  which  the  plaintiffs  received  and  which 
tbey-  testify  th^  received,  supposing  It  was 
the  snrplns  coming  to  them  on  tue  foreclos- 
ure of  a  mortgage,  after  paying  the  mortgage 
debt,  th^  offer  to  return,  and  even  If  they 
did  not  so  offer  the  court  In  its  decree  would 
require  them  to  retom. 

To  prove  the  alleged  estoppel  the  defend* 
ants  Introduced  evidence  as  follows:  One  of 
the  defendants  testified  that  when  he  and  his 
brother  bdaght  the  land  at  sheriff's  sale  it 
was  all  wild  land,  since  tbea  they  have  clears 
ed  and  pat  In  c<mdltioa  fit  for  cultivation 
about  2D  acres.  It  is  worth  112  to  $15  an 
acre  to  clear  It  and  put  It  la  cultivation. 
Th^  put  about  IISO  or  $200  worth  of  fencing 
on  the  land,  but  have  not  put  any  house  on 
it  The  land  Is  worth  now  20  times  as  much 
as  it  was  when  they  bought  it  Tlie  price 
tliey  paid  for  it  at  the  sheriff's  sale  was  its 
reasonable  value  at  that  time.  They  had  sold 
timber  off  the  land  to  the  amount  of  about 
$500.  The  use  they  have  had  of  the  land 
would  a  little  more  than  pay  for  placing  it 
In  cultivation,  and  the  timber  would  more 
than  pay  for  the  taxes  and  cost  of  fencing. 
So  far  they  have  not  lost  anything  In  the 
transaction.  They  are  not  acquainted  with 
the  plaintiffs.  "I  have  never  seen  them  (the 
plaintiffs)  since  I  have  owned  the  land.  They 
have  never  been  in  my  part  of  the  country 
that  I  know  of.  I  don't  know  what  oppor- 
tunity they  tiad  to  lay  claim  to  the  land.  I 
do  not  know  where  they  live  now.  I  don't 
know  anything  about  them  except  from  the 
records  and  the  evidence  produced.  None  of 
these  people  were  present  at  the  time  this 
land  was  sold,  so  far  as  I  know.  I  never 
notified  than.  I  bought  this  land  because 
I  thought  It  was  tbe  officer's  duty  that  sold 
It  I  do  not  know  whether  they  knew  this 
land  was  sold." 

The  ex-sherlff  testified  to  the  effect  ss  fol- 
lows: He  was  ^erlff  ttom  188S  to  1807 
During  his  term  of  office  he  sold  some  land 
under  a  judgment  in  a  partition  suit  between 
Wm.  RUey,  plaintiff,  and  Cynthia  O.  Hector, 
Carrie  O.  Prazier,  James  FrsBler,  her  bus* 
band,  and  Watson  Ia  Stewart  were  defend- 
ants, and  be  distributed  the  money  he  receiv- 
ed from  the  sale  to  the  defendants  In  that 
suit  He  sent  the  checks  for  the  several 
shares  In  a  letter  to  each  of  them  Inclosing 
a  receipt  for  each  to  sign  which  they  did, 
and -he  had  the  receipts  present  In  court  to 
produce.  Be  was  not  sore  whether  he  wrote 
a  letter  to  each  one  or  inclosed  all  the  checks 
and  receipts  in  one  letter  to  Mrs.  Hector, 
but  thinks  he  wrote  a  letter  to  each.  There 
w«re  two  partition  aults  between  the  same 
parties,  and  be  made  two  sales  and  sent  tbe 
money  to  tbe  parties  entitled.  He  has  no 
receipts  for  the  mon^  he  sent  them  for  the 
llrst  lalft,  but  tbese  receipts  are  for  the  last 
sale.  He  has  no  copy  of  tbe  letter  or  letters 
be  wrote,  and  does  not  know  what  he  said  in 
the  tetbu*,  but  thinks  he  told  them  what  tbe 


chedES  were  for.  Did  not  go  Into  anj  detail 
r^rt  because  he  guessed  if  they  wanted 
to  know  th^  would  ask  some  questions.  A. 
typewritten  and  type-signed  letter  was  shown 
him,  and  be  was  asked  if  it  was  a  copy  of 
the  letters  be  sent  to  tbe  parties,  bat  he  was 
not  prepared  to  say  that  It  was  a  copy,  al- 
though It  was  about  sndi  a  letter  as  he  would 
have  written.  He  made  two  sales  and  two 
reports  of  sales,  and  two  remittances.  He 
has  here  diecks  which  he  sent  for  the  pro* 
ceeds  of  tbe  first  sale  dated  Dec«n1ier  28, 
1896.  They  are  not  for  any  money  received 
for  tbe  sale  of  the  land  in  question.  If  tbe 
typewritten  letter  mentioned  is  not  a 
of  the  letter  he  wrote  to  Mrs.  Hector,  It  is 
Just  sudi  a  letter  as  he  would  hare  written. 
He  has  no  recollection  of  having  written  her 
a  letter  explaining  any  more  fully  how  the 
money  was  derived  than  la  shown  In  that 
letter.  It  Is  somethii^  like  the  one  be  wrote 
her.  None  of  the  letters  be  wrote  gsTe  any 
description  of  the  land.  Receipts  were  then 
Introduced  dated  from  tbe  office  of  the  sher- 
iff, August  18,  1898,  one  for  $31.85  signed  by 
Mrs.  Hector,  one  for  $172.13  by  W.  L.  Stew- 
art, one  for  $65.78  Mrs.  Frazler,  all  re- 
citing: "Being  amount  In  full  due  me  from 
distribution  of  funds  derived  from  the  sale 
of  certain  real  estate  sold  for  partltttm  on 
the  9th  day  of  F^ruary,  1897,  under  an  order 
Issued  by  Qw  circuit  court  of  Pemiscot  coun- 
ty, Missouri,  In  the  case  of  William  BiU^ 
vs.  Cynthia  a  Hector  et  al."  Plalntlflft  In- 
troduced the  typewritten  l^ter  in  evidence 
as  follows: 

'^ayoso,  Mo.,  Aug.  19,  189. .  Mrs.  Carrie 
Frasler,  Fine  Blnf^  Ark.  Dear  Uadara: 
HerArith  I  Inclose  yoo  chetft  for  jonr  Inter- 
est In  the  Ooah  Stewart  estate  less  yonr  in- 
terest In  tbe  "Ltmg  field,"  which  was  decreed 
to  go  to  Mann  Bros.  The  synopais  of  the 
mattw  la  aa  follows,  to  wit: 

Gross  proceeds  $7QS  93 

Total  expense   154  13 

Net  proceeds  $614  80 

Mis.  Hector's  dowry  deducted   98  40 

Am*t  to  be  ffivlded  among  three  belts. .  |S16  40 

^  of  your  share  of  the  whole.   172  13 

xonr  lotereBt  In  Long  Field  which 
Mann  Bros,  got   116  40 

Your  Inteiert  In  balance  of  the  estate  $  K  73 

"I  suppose  that  you  understand  that  this 
Is  the  proceeds  of  the  balance  of  the  Stewart 
land,  which  was  sold  in  February  term  of 
our  circuit  court  In  '97,  and  that  Mann  Bros, 
were  subrogated  to  your  Interest  In  the  Long 
field  on  account  of  a  trust  deed  signed  by 
you  to  them.  I  send  you  duplicate  receipts 
to  sign  as  I  need  one  receipt  to  keep  and 
one  to  file  In  court  Please  sign  and  return 
them  as  eoon  as  suits  your  convml^ce,  and 
oblige, 

"Tours  respectfully,     J.  H.  McFarland. 
"I  Just  collected  this  a  few  days  since  Is 
tbe  reason  It  Uas  not  ben  sant  ere  now.* 
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The  «z-flherllt  -wu  VMaltod  and  testified 
M  toUowa :  "Q.  I  wUl  ask  yoa,  Mr.  McFar- 
land.  If  these  lecelpts  wUdi  have  beat  Iden- 
tlfled  1^  yoa  and,  reed  to  tbe  coort  were  for 
the  proceeds  derired  item  tbe  sale  of  the 
land  In  the  case  of  WUIlam  lUler  t.  Cyn- 
thia Q.  Hector,  Oaxrle  O.  Frailer,  James 
FrasleF,  her  hosband,  and  Watson  h.  Stew- 
art, a  minor?  A.  I  am  of  the  (qplnlm  as 
to  Mrs.  Hectw  and  Mrs.  Frasler  that  would 
faare  beoi  tb^  land  In  question  went  to 
Ifr.  Mann  by  reason  of  Um  haTlng  a  mort- 
gage for  their  Interests  I  say  that  Is  my 
recollection  now.  I  don't  beltere  th^  got 
possibly  an  Int^est  In  that  That  is  what  I 
paid  Mr.  Bbmn  for,  what  was  th^  Interest 
Court:  Where  did  this  money  come  fn»n 
yoa  paid  Mrs.  Fraaler?  A.  At  the  same  time 
thla  land  was  sold  other  lands  were  sold, 
and  that  Is  tbe  proceeds  In  the  other  land. 
Q.  Then  yonr  answw  would  be  as  to  Mrs. 
Frailer  and  Mrs.  Hector  that  the  money 
they  recdved  was  derived  'from  the  sale  of 
the  land  in  tbe  partition  snit  of  William  Ri- 
ley T.  Cynthia  Q.  Hector,  James  Frasler^  and 
Carrie  B^aaler,  his  wife,  and  Watson  I*. 
Stewart,  with  the  exception  of  what  la  known 
M  'Long  field  proceeds'?  A.  fes,  sir;  that 
is  the  way  I  understand  It  As  to  Mr.  Stew- 
art I  suppose  he  got  his  Interest  ta  the  Long 

flew." 

Re-Cross  Examination :  "As  I  suggested  a 
while  ago  I  am  of  the  opinion  that  Mrs. 
Frailer  and  Mrs.  Hector  had  given  to  Mr. 
Mann  a  mwtgage,  and  for  that  reason  did 
not  get  any  of  this  proceeds.  I  believe  I 
tried  to  oplain  that  fact  in  thehr  letter.  I 
got  the  Idea  from  somebody  or  somewhat 
that  Watson  I*  Stewart  signed  the  same 
mortgage;  but  as  he  was  a  minor  bis  intwest 
didn't  pass,  and  I  was  directed  ta  send  him 
Us  proceeds  and  I  did  so." 

The  plaintiffs  testified  that  they  never  had 
any  notice  or  information  that  a  partition 
■alt  had  beoi  instltnted  or  was  pending  un- 
til about  two  years  after  the  land  had  been 
sold,  and  then  they  immediately  requested 
their  attom^s  to  Ivfng  suit  to  the  land. 
Mra.  Hector  and  Mrs.  Frailer  testified  that 
they  received  each  a  small  amount  of  money 
from  the  sheriff,  but  they  supposed  It  re- 
sulted from  the  sale  of  some  land  they  bad 
mortgaged  to  Mann  Bros.  W.  L^  Stewart  tes- 
tified ttiat  he  never  received  "any  money 
arising  from  the  sale  of  these  lands  in  partl- 
tbrn." 

There  was  a  Judgment  for  defmdants 
from  which  Judgment  the  plaintiffs  have  ap- 
pealed. 

L  The  record  shows  that  Goah  W.  Stew- 
art, now  deceased,  was  the  common  source 
of  title;  that  the  plaintiffs  are  his  widow 
and  heirs  at  taw,  and  are  tbe  owners  of  the 
land  in  question  If  the  title  has  not  passed 
out  of  them  Into  the  defendants  by  reason  of 
the  facts  stated  In  defendants*  answer.  De- 
fendants plead  title  under  the  decree  In  the 
partition  .and  .the  sherlfTs  deed  executed  as 

124S.W^71 


In  eonfoimlty  tbweto,  and  also  by  vlrtne  o: 
certain  acts  of  plolntifb  which  dttfendanti 
say  estop  than  from  asserting  titles  Let  ni 
first  oonsldw  the  plea  of  eetoppeL 

This  court  has  In  many  cases  defined  as 
t(qMwl  in  pals  and  has  vpedfled  the  el^entc 
that  must  appear  In  -Uie  acts  to  constitute 
It  In  Barke  v.  Adams.  80  Mo.  60^  loc  dt 
SU,  BO  Am.  Bep.  MO,  it  was  said:  "It  la 
also  necessary  to  an  estoppel  In  pais  that 
the  party  should  at  the  time  be  apprised  ct 
his  rights.  •  •  •  The  act  most  have  been 
done  with  the  Intention  that  the  other  should 
act  vDon  It  and  the  other  party  must  have 
been  induced  tbereby  to  act  to  change  his 
relation  to  the  subject-matter  and  to  his  li^ 
Jury,  were  the  jtarty  allowed  to  assert  the 
contrary.*'  The  evidence  introduced  by  do* 
fondants  to  show  that  these  plaintiffs  knew 
what  their  rights  were  when  they  accepted 
the  small  sums  of  money  that  the  sheriff 
salt  tiiem  was  very  meager.  And  the  testi- 
mony of  one  of  the  defendants,  who  spoke 
for  both,  showed  that  th^  knew  nothing 
about  tbe  plaintiffs  Or  th^  acts,  and  that 
they  wrae  not  Infiuenced  in  their  condnct  In 
relation  to  the  property  by  any  act  of  the 
plaintiffs,  and  his  evidence  further  shows 
that  be  and  his  broUier  have  already  reaped 
from  the  land  more  than  they  have  expend- 
ed In  purchase  and  Improvements.  Defend- 
ants have  not  trusted  and  have  not  been  mis- 
led to  their  Injury  by  any  act  of  the  plain- 
tiffs, and  according  to  th^  own  testimony 
If  th^  should  now  U>se  the  land  th^  would 
stUl  be  the  gainer  in  their  vulture  Tbere 
was  no  evldoice  that  they  had  ever  heard 
that  the  sheriff  had  sent  the  money  to  plain- 
tiffs or  that  plaintiffs  had  received  It ;  they 
were  not  mteled  by  that-  tkict  Defendants 
have  made  out  no  case  of  estoppel  a^inst 
tbe  plaintiffs.  But  defendants  now  say  In 
their  brief,  what  they  did  not  plead  In  their 
answer ;  that  Is,  that  by  receiving  tbe  money 
these  plaintiffs  ratified  the  sherlfTs  sale. 
E^stoppel  and  ratification  stand  on  dlffmnt 
grounds,  although  tbey  have  some  essentials 
In  common,  among  which  ts  the  requirement 
that  the  party  sought  to  be  charged  with 
ratification  acted  with  full  knowledge.  "If 
with  full  knowledge  of  all  Qie  facts  a  person 
ratify  an  agreement  which  another  person 
has  Improperly  made  concerning  the  proper- 
ty of  tbe  person  ratifying  It  he  thereby 
makes  himself  a  party  to  It  He  Is  In  pre- 
cisely tbe  same  position  In  this  respect  as  If 
tlie  original  agreement  bad  been  made  with 
him."  9  Cyc,  8S7.  He  must  be  as  well  in- 
formed as  to  what  tbe  contract  was  as  was 
the  person  who  made  it  In  tills  Instance 
these  pe(^le  must  have  known  as  much  about 
It  Is  the  sheriff.  But  Just  at  this  point  we 
mnst  be  careful  to  distinguish  betwem  an  es- 
toppel and  a  ratification;  If  tbe  party  Is 
in  a  position  where  he  could  have  known 
and  where  he  knew  that  his  act  might  mis- 
lead some  one  to  his  disadvantage  thea  it 
was  his  duty  to  inqulie  before  aetioft  and 
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if  he  acted  without  making  the  Inqnlty  and 
thereby  misled  his  adversanr  he  might  be  es- 
topped, but  that  would  act  be  a  ratiflcatlon. 
Estoppel  proceeds  on  the  idea  that  the  par- 
ty's conduct  has  been  such  as  to  Induce  his 
adversary  to  take  certain  action  on  the  faith 
of  It,  and  it  would  work  injury  to  his  ad- 
versary 1£  the  party  were  now  allowed  to 
show  that  the  facts  on  which  his  adversary 
was  thus  induced  to  rely  were  not  true,  al- 
though they  were  in  fact  not  true.  But  that 
element  of  fraud  does  not  enter  into  ratltlca- 
tlon.  Ratification  means  that  a  man  with 
his  eyes  open  adopts  and' gives  sanction  to 
an  act  done  in  his  name  which,  without  his 
sanction,  would  not  be  binding  on  him,  and, 
as  a  contract  itself  may  be  implied  from  cir- 
cumstances, so  ratiflcation  may  be  implied, 
ns,  for  example,  when  a  party  with  full 
knowledge  of  a  sale  and  knowledge  that  It 
was  not  binding  on  him  unless  he  chose  to 
adopt  the  unauthorized  act,  accepts  the  pro- 
ceeds. One  canitot  be  said  to  have  voluntari- 
ly ratified  an  act  unless  he  kn^w  that  he 
was  as  free  to  repudiate  It  as  he  was  to  ap- 
prove it ;  If  he  labored  under  the  belief  that 
it  was  binding  o'n  him  against  his  will,  his 
act  cannot  be  called  ratification.  If,  there- 
fore, these  parties  knew  or  were  Informed 
when  they  received  the  money  sent  them  by 
the  sheriff  ttiat  it  was  the  proceeds  of  this 
land  sold  under  a  decree  of  court  for  parti- 
tion, and  knew  that  there  was  such  a  defect 
in  the  record  that  the  sale  without  their 
ratification  was  not  binding  on  them,  and  so 
knowing  or  being  informed  accepted  the  mon- 
ey, they  ratified  the  sale,  and  It  was  binding 
on  them,  the  same  as  If  they  had  themselves 
sold  the  land  to  these  defendants  for  that 
much  money.  As  was  said  by  this  court  In 
Pockman  v.  Meatt,  49  Mo,  345,  loc.  dt  349: 
"In  proceedings  in  partition  the  sale  Is  by 
the  act  of  the  parties  themselves  as  well  as 
by  a  judgment  •  •  •  Hence  an  acqui- 
escence in  the  judgment,  either  by  petitioners 
or  respondents,  by  voluntarily  receiving  the 
proce<;ds  is  such  an  affirmance  as  waives  a 
right  to  ask  reversal.  It  is,  Indeed,  a  volun- 
tary satisfaction,  and  places  It  beyond  the 
further  control  of  the  court'*  In  that  case 
there  was  no  question  but  that  the  parties 
had  appeared  or  had  been  duly  summoned ; 
there  was  no  question  of  their  having  had 
full  notice  of  the  proceeding. 

In  Fischer  v.  Slekmann,  125  Mo.  165,  28  S. 
W.  433,  to  which  we  are  referred,  the  plain- 
tiff who  sought  to  reclaim  his  interest  In 
land  sold  In  a  partition  suit  In  which  he  was 
a  party  defendant  was  a  minor  and  had  not 
been  properly  served  with  process,  although 
the  court  had  proceeded  to  appoint  a  guard- 
ian ad  litem,  and  had  rendered  judgment  as 
If  he  bad  been  properly  brought  In.  But  on 
the  trial  of  the  case  the  record  of  the  pro- 
bate court  showed  that  after  he  came  of 
age  he  received  from  his  guardian  his  full 
share  of  the  proceeds  of  the  sale  in  partition, 
and  acknowledged  the  same  In  open  coarti 


<Hi  the  trial  be  denied  that  be  bad  recelTcd 
the  mon«y,  bat  this  court  said  that  bis  single 
oath  after  the  death  of  bis  guardian  could 
not  outweigh  the  solemn  court  record.  la 
that  case  there  was  no  queetlon  but  that  he 
knew  what  It  was  for.  There  la  no  use  re- 
viewing other  cases  cited  by  the  learned 
counsel  because  no  one  disputes  the  proposi- 
tion that  even  though  the  sale  by  the  ^eriff 
should  be  found  to  be  Invalid.  stUI,  If  these 
plaintiffs,  knowing  that  the  money  tbey  re- 
ceived from  the  sheriff  was  the  proceeds  of 
the  sale  of  the  land  In  question  sold  onder  a 
decree  In  partition  in  which  they  were  par- 
ties, accepted  the  money  they  ate  to  be  ad- 
judged as  having  ratified  the  sale  and  are 
not  entitled  to  the  land. 

Did  they  have  that  knowledge?   We  start 
with  the  fact  that  the  record  In  the  partition 
suit  does  not  show  any  personal  service;  It 
shows  only  constructive  notice.    Notice  by 
publication  to  a  nonresident  is  a  process  to 
which  the  law  is  driven  by  necessity.   If  the 
party  Is  a  nonresident,  and  the  order  of  pub- 
lication is  properly  made  and  iHoperly  pub- 
lished and  due  proof  tb«:«of  made,  the  law 
conclusively  presumes  notice  to  the  nonresi- 
dent, and  will  not  listen  to  evidence  to  the 
contrary.   But  that  presumption  only  goes  so 
far  as  to  sustain  the  jurisdiction  of  the  court 
In  its  proceedings  in  that  case.    It  does  not 
follow  the  nonresident  In  his  after«onduct 
in  reference  to  the  subject  of  the  suit,  and 
attach  to  him  a  fictitious  notice  of  the  court's 
proceedings.   Before  the  doctrine  of  estoppel 
or  ratification  in  reference  to  the  court  pro- 
ceedings can  be  applied  to  his  snbeequeit 
conduct  based  on  the  theory  of  his  knowledge 
of  those  proceedings,  it  must  be  shown  that 
he  had  actual  knowledge.  Now  what  knowl- 
edge did  these  plaintiffs  have  of  the  facts  on 
which  the  charge  of  ratification  Is  based? 
They  testify  that  they  had  no  such  knowl- 
edge.   Tbey  knew  that  they  had  given  a 
mortgage  on  some  of  tiielr  land  to  Mann 
Bros.,  and  they  supposed  the  money  came 
from  a  sale  under  that  mortgage.    Bear  In 
mind  that  they  were  women,  at  least  two  of 
them  were.  What  faiwyer  of  experience  will 
say  that  a  woman,  however  IntelllgcDt  she 
may  be.  Is  as  familiar  with  law  terms  as  a 
man  who  has  been  accustomed  to  observing 
court  proceedings?    They  testify  poeltlvety 
that  they  never  heard  of  the  partition  suit 
until  two  years  after  the  land  had  been  sold; 
and  their  testimony  Is  not  disputed  by  a 
court  record  as  was  the  oral  testimony  crit- 
icised la  the  case  of  Fischer  v.  Slekmann 
above  mentioned.  The  only  evidence  to  gain- 
say what  they  said  Is  the  testimony  of  the 
ex-sheriff  and  the  receipts  which  he  produc- 
ed.   All  the  IttformatioQ  that  they  derived 
as  to  the  source  of  the  money  was  from  the 
ex-sheriff,  and  he  said  himself  that  be  did 
not  Inform  them  what  land  bad  been  sold 
under  what  proceeding.    He  said  be  gave 
them  no  details,  presuming  that  if  they  want- 
ed information  they  would  aak  questloDL 
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TXTbe  typewritten  letter  said  noHiliic  about  m 
X»artltl<m  suit,  nor  did  It  mention  any  partlco- 
lar  land,  except  the  "Ijode  field,"  tbe  pro- 
<=«ed8  of  wblch  It  Bald  Mann  Bros,  got  Uann 
Bros,  was  tbe  flrm  to  whom  the  mortgage 
-was  glTOi,  and  tbeie  was  salBclsnt  mention 
of  Ubnn  Broa^'  participation  in  the  matter  in 
the  BberUra  letter  to  Juatlfy  an  Inexperienced 
-woman  in  inf  enrinlb  a>  these  women  say  they 
4lld  infer,  that  the  money  they  teeetred  was 
from  a  sale  tmder  that  mwtKase.  We  are 
not  now  talUng  about  what  they  ought  to 
bave  known*  but  what  th^  did  know;  not 
-what  they  ought  to  hare  inferred,  but  what 
they  did  intttr.  It  does  not  dmily  appear 
that  the  eX'Sberlir  himself  knew  that  the 
land  In  this  suit  was  the  land  whldi  tvought 
the  money  he  sent  to  tbe  plaintiffs.  The  sale 
was  made,  according  to  the  recital  In  the 
deed,  February  9;  1887,  but  It  vas  not  until 
a  year  and  a  half  thereafter  that  he'  sent 
the  mimey.  Be  said:  **I  made  two  sales  of 
this  Stewart  land.  I  tiblnk  I  made  two  re- 
ports  of  sale,  one  for  the  first  and  one  for  the 
last  X  also  made  two  remittances. .  I  have 
the  checks  here  I  sent  tor  the  proceeds  of 
the  first  sale^  and  these  chedm  are  dated  De- 
cember 28, 188S,  and  seem  to  have  been  here 
tfy  the  bank  January  9,  1896.  The  checks  Z 
now  have  In  my  hand  are  not  for  any  mon^ 
reoelTed  for  the  sale  of  the  land  in  question. 
•  •  •  I  paid  Dave  Uann  out  of  this  parti- 
tion sale  $182.95."  The  witness  also  said: 
"There  had  been  a  prerlous  sale  of  some 
more  lands  in  partition  In  which  these  par^ 
ties  woe  Interested.  There  were  two  suits, 
both  of  them  being  WUUam  Biley,  Plaintiff. 
r.  Cynthia  O.  Hector  et  aL,  Defendants." 
Respondents  In  their  brief  controvert  the 
statement  that  there  two  suits,  snd  im- 
ply that  the  ez-sherlff  was  mlstafcoi.  There 
Is  no  doubtful  meaning  to  what  he  said  on 
that  subject,  and  he  was  their  own  witness, 
and  the  only  witness  by  whom  they  sedc  to 
prove  knowledge  to  bind  the  defendants.  If 
be  was  liable  to  have  been  mistaken  about 
as  important  a'  fact  as  that,  can  we  say  that 
he  was  not  mistaken  in  other  particulars? 
But  the  receipts  In  evidence  do  say  "being 
the  amount  in  full  due  me  from  the  sale  of 
certain  real  estate  sold  for  partition  on  the 
19th  day  of  February,  1897,  under  an  order 
Issued  by  the  circuit  court  of  P^Iscot  coun- 
ty, Missouri,  In  the  case  of  WllUam  Blley  v. 
Cyntbia  Q.  Hector  et  al."  From  that  recital 
it  Is  contended  that  they  had  full  knowledge 
of  the  whole  transaction;  knowledge  of  such 
a  character  that  would  make  the  receipt  of 
the  money  such  an  approval  that  would  put 
them  precisely  in  the  same  position  as  If 
they  had  made  the  sale  themselves.  Grant- 
ing, for  sake  of  the  argument,  that  the  re- 
cital Is  evidence  of  that  fact,  still  a  receipt  Is 
only  prima  fade  evidence,  while  all  the  oth- 
er  evidence  In  this  case  shows  that  they  did 
not  know.  Those  receipts  were  written  by 
the  sheriff  and  sent  to  them  to  sign.  Tbesre 
Is  no  erldeaee  that  these  defradants  evw 


saw  or  heard  of  those  receipts  or  based  any 
action  on  them;  tbelr  own  evidence  Is  to 
the  contrary.  The  evidence  for  the  defend- 
ants diows  tiiat  there  were  two  partition 
suits,  between  the  same  parties,  two  reports 
of  sale,  and  two  remlttancea  Their  witness 
testified  that  the  remittances  for  which  the 
receipts  were  shown  were  for  the  land  now 
In  suit;  but  he  does  not  say  that  he  so  in* 
formed,  the  plaintiffs,  and  tiiere  Is  nothing 
eiUwr  In  the  letters  or  the  receipts  to  indi- 
cate what  land  the  remittance  was  for.  The 
letter  says  it  was  Xot  land  sold  during  the 
February  term,  1897,  of  tbe  circuit  court, 
and  the  receipt  recites  that  It  was  for  land 
sold  February  19.  1897;  that  information 
might  have  put  the  parties  on  the  inquiry 
which  would  have  led  to  knowledge  of  tbe 
fact,  hot  the  quesUfm  now  Is  not  what  they 
mi^t  liave  known  If  they  had  pursued  the 
inquiry,  but  what  did  tb^  know.  In  mf 
Judgment  tiie  evidence  does  not  show  that 
the  plalntifCs  when  th^  received  the  money 
had  such  knowledge  of  the  transactlou  as  to 
amount  to  a  voluntary  ratification  of  the 
sale.  Of  course  they  cannot  keep  the  money 
If  they  recover  the  land,  but  the  court  can 
take  care  of  that  point  In  Its  decree  even  If 
the  plaintiffs  had  not  offered,  as  they  have  in 
their  petition,  to  refund  the  moner* 

Defradants  also  Indst  that  the  plaintiffs 
have  been  guilty  of  such  laches  as  will  bar 
their  suit  The  law  of  laches  Is  an  equitable 
doctrine  and  is  applied  when  there  are  eq- 
uities that  would  suffer  by  the  delay  If  the 
rule  was  not  applied.  But  there  is  nothing 
in  the  facts  of  this  case  that  would  bar  the 
plaintiffs  tm  that  ground.  Their  testimony  is 
that  they  did  not  learn  of  the  partition  suit 
until  two  years  after  their  land  had  been 
sold,  and  then  they  immediately  sought  the 
advice  of  counsel  and  Instnicted  them  to 
bring  suit  It  seems  that  suit  was  not 
brought  until  1905,  but  defendants  have  suf- 
tend  nothing  by  the  delay;  no  equities  have 
intervened.  In  their  brief  they  say  that  plain- 
tiffs have  waited  until  respondents  have  re- 
claimed the  land  from  a  marsh  and  swamp 
and  made  a  valuable  farm  of  It  If  it  was  a 
swamp  and  has  been  reclaimed,  there  Is 
nothing  In  the  evidence  to  show  that  the  re- 
spondents caused  the  drainage.  We  know 
that  our  law  provides  for  a  system  oi  public 
drainage,  and  we  also  know  that  that  system 
Is  In  operation  In  many  parts  of  this  state. 
The  only  improvements  they  have  made,  ac- 
cording to  the  evidence,  is  building  a  fence 
and  clearing  20  acres,  of  which  we  have  al- 
ready spoken;  the  increment  otherwise  must 
have  come  from  waiting. 

There  are  no  iMirticular  equities  In  the  case 
to  bend  the  law  to  the  one  side  or  the  oth- 
er. Tbe  defendants  bought  about  160  acres 
of  land  for  gllO.  They  have  spent  $150  to 
$200  In  fencing,  and  have  cleared  20  acres. 
They  have  sold  off  the  place  $500  worth  of 
timber,  and  received  In  rents  and  profits 
more  than  enough  to  pay  for  the  Improve- 
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meota  and  taxes.  If  the  title  tber  got  at  tlie 
■berllTa  rale  Ja  ralid,  it  la  their  land  bj  the 
cold  meaaare  of  tbe  law;  it  not  valid,  it  la 
tbe  ^alntUfa*  land  hj  the  same  meaanra. 


BTATB  ez  Ml.  GAVIN  t.  MUENCH  et  a1. 
(Supreme  Ooart  of  MlBBouii.   Feb.  2,  1910.) 

1.  CouBTS  (I  172*)— Limited  Jubisdiotion— 

TnXB  TO  URAL  Pbopebtt. 

In  a  Bolt  in  the  circuit  court  of  the  dty  of 
St  IjouIb  to  enjoin  tbe  obstraction  of  half  of  a 
street,  the  answer  alleged  that  the  street  bad  not 

been  opened  by  any  order  of  the  county  court, 
nor  bad  a  plat  thereof  been  made  and  filed,  and 
had  not  been  used  as  a  public  highway  by  the 

ftublic  for  10  coDsecutive  years  prior  to  tbe  fil- 
ag  of  the  petition.  The  answer  also  alleged 
that  the  street  had  never  been  accepted  by  the 
county  court  as  a  public  hizbway  or  used  by  the 
public  as  such  since  Its  dedication,  wherefore  de- 
fendant claimed  title  to  the  middle  of  the  street 
adjacent  to  lots  owned  by  him,  with  the  right 
to  erect  the  fence,  etc.  Held  that,  since  a  de- 
cree for  plaintiff  would  charge  the  land  claimed 
by  defendant  with  an  easement  and  invest  title 
in  the  street  in  that  extent  in  the  county,  title 
to  realty  was  involved  within  Rev.  St.  1899,  9 
564  (Ann.  St.  1906,  p.  593).  providing  that  suits 
whereby  the  title  to  realty  may  be  affected  shall 
be  brought  within  tbe  county  within  which  the 
realty  is  situate,  so  that  tbe  court  bad  no  ju- 
risdiction where  the  realty  was  situate  In  the 
county  of  St.  Louis,  outside  the  limiu  of  the 
city. 

[Ed.  Mote.— For  other  cases,  see  Courts,  Cent 
Dig.  H  112-117;  Dec.  Dig.  S  172.'] 

2.  PBOHIBmON  (I  28*}— QUBSTION8  CONBID- 
BBED. 

In  prohibition  to  prevent  respondent  from 
taking  farther  proceedings  in  a  suit  on  the 
ground  of  want  of  jurisdiction  of  tbo  subject- 
matter,  goestlons  whldi  go  to  the  merits  cf  the 
case  cannot  be  considered. 

[Ed.  Note.— For  other  cases,  see  Prohibition, 
Cent  Dig.  I  77;  Dec.  Dig.  |  28.«1 

In  Banc  Petition  for  jirohlbitlon  Iqr  the 
State,  on  tbe  relation  of  Stephoi  3.  Garin, 
against  Hugo  Maench  and  others.  Writ 
awarded. 

At  the  suggestion  of  relator,  made  In  his 
petition  filed  herein,  on  July  23,  1909,  one  of 
the  Judges  of  this  court  Issued  a  preliminary 
rule  to  respondents,  reqairlug  them  to  show 
cause  why  a  writ  of  prohibition  should  not 
issue  herein  made  returnable  October  12, 
1909. 

The  facts,  as  a[H>ear  from  the  petition  and 
the  return  made  thereto,  are  substantially  as 
follows:  Hugo  Muench,  one  of  tbe  respond- 
ents, at  all  tbe  times  herein  mentioned  was 
one  of  the  judges  of  the  circuit  court  of  the 
city  of  St  Louis,  and  tbe  other  respondents, 
as  well  as  the  relator,  were  residents  of  said 
city.  On  December  6,  1907,  respondent  Rob- 
ert R.  Hutchinson  filed  in  the  circuit  court 
of  said  city  his  petition  for  an  injunction 
against  relator  as  defendant  claiming  relief 
In  the  matteia  hereinafter  stated;  and  on 
the  same  day  said  Hutchinson,  as  curator  of 
respondent  Mary  H.  Anderson,  filed  ber  petl- 
tltm  also  against  relator  aa  defendant  in  said 


court,  iH-aying  for  aame  niiet  Tbe  rdator 
filed  a  demurrer  In  each  of  said  causes,  rate* 
Inff  tbe  qnestlon  of  tbe  Jnriadlctlni  of  uld 
court  over  the  subject-matter  of  each  of  aald 
salts.  On  Vtbnurj  18,  1906,  agreeoient 
of  parties,  aald  causes  were,  by  order  of 
court;  consolidated;  Mary  H.  Anderson  In 
the  meantime  having  reached  the  age  of  ber 
majority.  The  petitions  In  said  causes  wen 
idmtlcal  In  snlMtance,  and  tb^  wQl,  for 
that  reason,  beielnafter  be  referred  to  as  one 
case. 

Tbe  petlti<m  of  plaintiffs,  respondents  here. 
In  said  cause  stated  that  Bobert  B.  Hotchln- 
son  and  Mary  H.  Andwson  were  tbe  ownwa 
of  lots  Nos.  8,  9,  10,  and  11,  in  Hntcbbwon'a 
subdivision,  lying  entirely  wltbln  the  coonty 
of  St  Louis,  in  the  state  of  Missouri;  that 
on  Jane  21,  1870,  one  E.  G.  Hutchinson,  from 
whom  res[>ondent8  claim  title  to  their  prcq>- 
erty,  had  duly  executed  and  acknowledged  n 
plat  of  said  Hntdilnson*B  snbdlvlslon,  wbich 
said  ^t  was  recorded  wltti  tiie  recorder  of 
deeds  of  said  county  of  St  Lonla;  that  tlie 
relator,  Stephen  J.  Gavin,  was  tbe  owner  by 
pnrchase  on  June  19,  1905,  of  lots  S  and  0 
of  aald  Hutchlnstm's  aubdlvislon,  lying  in 
the  county  of  8t  Loula ;  that  upon  aald  plat, 
as  filed  by  said  B.  0.  Hutchinson,  a  street 
60  feet  broad  and  designated  aa  Barnes  ave- 
nue, lying  between  the  property  owned  by 
the  re^MMidenta  and  tbe  property  of  the  re- 
lates, was  dedicated  as  a  public  road  for^ 
ever ;  and  that  a  atreet  00  fe^  wlde^  nmning 
said  platted  Barnes  avenue  In  a  lufftb- 
erly  ^rectlm  to  the  nortbenunost  limits  of 
said  BubdlvUdon,  along  tbe  eaat  line  of  rela- 
tor'a  lot  No.  6,  waa  dedicated  aa  a  public 
road  forever. 

Respondents*  petitions  farther  state: 
"That  said  Barnes  avenue  and  said  street  50 
feet  wide,  extending  north  and  sontb  between 
said  lots  4  and  5,  have  not  heretofore  been 
opened  by  any  order  of  the  county  court  of 
said  St  Louis  county,  nor  a  plat  made  there- 
of and  filed,  with  the  deric  of  said  county 
court  nor  have  said  roads  or  either  of  ttiem 
been  used  aa  public  highways  by  the  travd- 
Ing  public  fw  a  period  of  10  conaecutlve 
years  next  prior  to  the  filing  of  this  petition, 
nor  has  there  been  any  public  money  or  la- 
bor expended  upon  aald  roads  ot  either  of 
them  for  said  period  of  10  consecutive  years." 
And  respondents*  said  petitions  further  state: 
"That  the  said  Gavin  (meaning  the  relator 
herein)  has  denied  that  said  Bamea  avenue 
has  ever  been  accepted  by  tbe  said  county 
court  as  a  public  road,  and  that  said  Barnes 
avenue  has  never  been  used  by  tbe  public  as  a 
public  road  at  any  time  since  Its  dedlcatlcm  as 
aforesaid,  and  that  said  county  court  baa 
declined  to  assume  Jurisdiction  of  said  Bamea 
avenue  as  a  public  road.  Relator  further 
states  to  the  court  that  said  petlllfm  of  re- 
spondents thereupon  proceeded  to  set  up  tbat 
the  relator  bad  erected  upon  tbat  portion  of 


•Fur  otaer  caiss  see  same  toplo  and  section  Nlllf  BER  In  Dee.  ft  Am.  Digs.  1M7  to  dato^  *  Bsportsr  Indezsa 
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Barnes  aventie  ijing  next  bis  lots  Noe.  6  mod 
6  and  within  the  middle  line  of  said  Barnes 
avenne  a  certain  railroad  embankment  and 
switch  track  and  a  certain  fence,  and  that 
said  relator  had  suffered  to  remain  upon  the 
middle  line  of  said  street  CO  feet  wide  a  cer- 
tain fence;  that,  by  reason  of  said  fences 
and  embankment,  respondents  were  deprived 
of  their  easement  of  Ingress  and  egress  npon 
and  over  said  Barnes  avenne,  and  said  street 
60  feet  wide  lying  next  to  the  lots  of  the 
relator  within  the  middle  Una  of  said  streets : 
Wherefore  the  respondents  asked  for  dam- 
ages and  that  said  embankment  and  fences 
shall  be  remored,"  and  that  he  be  perma- 
nently enjoined  from  replacing  or  maintain- 
ing them  In  said  streets,  etc. 

"Relator  states  that  under  the  Oonatltn- 
tl<ni  and  laws  of  the  state  of  Missouri,  and' 
more  particularly  by  section  5G4  of  the  Be- 
Tlsed  Statntes  of  Missouri  of  1809,  It  Is  pro- 
vided that  suits  for  the  possession  of  real  es- 
tate, or  whereby  the  title  thereto  may  be  af- 
fected, shall  be  brought  within  the  county 
within  which  such  real  estate,  or  some  part 
thereof,  Is  situated ;  that  by  the  allegations  of 
respondents'  petitions  filed  herein  alt  of  the 
real  estate  mentioned  in  said  petitions  as  be- 
longing to  respondents  and  relator  was  situ- 
ated In  the  county  of  St  Ix>ui8,  state  of 
Missouri,  and  without  the  limits  of  the  city 
of  St.  Louis,  but  that  said  suits,  and  both 
of  them,  were  brought  In  the  circuit  court  of 
the  city  of  SL  Louis  as  aforesaid  and  were 
then  pending  before  Judge  Hugo  Muench,  re- 
spondent herein,  as  aforesaid ;  that  from  the 
allegations  of  said  petitions,  and  both  of  them, 
It  appears  that  said  streets  had  been  aban- 
doned by  reason  of  their  nouuser  by  the  pub- 
lic for  the  period  of  10  consecutive  years 
preceding  the  filing  of  said  petitions,  as  will 
more  particularly  appear  from  sections  9472 
and  9C94  of  the  Revised  Statutes  of  Missouri 
of  1899,  and  that  therefore  the  title  to  said 
streets,  and  each  of  them,  had  vested  up  to 
the  middle  line  of  said  streets  in  the  owners 
of  the  abutting  property;  that  your  relator 
was  therefore  the  owner  in  fee  up  to  the 
middle  line  of  said  streets  where  the  same 
adjoined  his  said  lots  &  and  6,  and  that, 
therefore,  the  obstructions  complained  of  In 
respondents'  petitions  were  erected  upon  real 
estate  the  title  of  which  was  vested  In  the 
relator,  and  that  the  respondents,  and  each 
of  them,  were  seeking  to  charge  said  prop- 
erty with  an  easemeot  In  favor  of  said  re- 
spondents, and  that  therefore  the  title  to  said 
property  was  necessarily  affected  by  said  ac- 
tions, and  both  of  them.  Your  relator  fur- 
ther states  that  by  the  laws  of  the  state  of 
Missouri,  as  aforesaid,  the  said  circuit  court 
of  the  city  of  St.  Louis  and  Judge  Mnendi, 
the  respondent  herein,  as  one  of  the  Judges  of 
said  court,  was  without  Jurisdiction  of  the 
subject-matter  to  try  said  causes;  that  yonr 
relator,  as  will  appear  from  the  flies  in  said 
causes  submitted  -herewith,  filed  in  both  ac- 
tkttw  demurrem  to  wmi&  petitions,  and  tor 


grounds  for  said  demurrers  stated  that  said 
court  was  without  Jurisdiction  of  the  sub- 
ject-matter of  said  actions.  In  that  the  same 
was  for  the  possession  of  and  affected  title 
to  real  estate  situate  In  St  Louis  county,  but 
that  respondent  Judge  Muendi  overruled  said 
demurrers,  and  thereafter  overruled  the  gen- 
eral demurrers  filed  by  relator ;  that  thereaft- 
er relator  filed  answers  in  said  causes,  in 
which  answers  relator  set  up  the  plea  to  the 
Jurisdiction  of  said  circuit  court  of  the  dty 
of  St  Louis  and  claimed  title  In  the  half  of 
said  streets  lying  next  to  his  said  lots  0  and 
6  by  reason  of  the  abandonment  .of  said 
streets,  and  for  these  reasons,  together  with 
other  defenses,  stated  that  the  respondents 
Robert  R.  Hutchinson  and  Mary  H.  Anderson 
were  not  entitled  to  <Aarge  his  said  property 
with  an  easement  of  Ingress  and  egress,  and 
were  not  entitled  to  any  rights  over  his  said 
property.  Relator  furtiier  shows  that  said 
respondent  Judge  Muench  overruled  said 
pleas  to  the  Jurisdiction  and  proceeded  to  try 
and  determine  said  causes,  and  thereafter,  to 
wit.  on  the  16th  day  of  July,  1900,  as  will  ap- 
pear by  the  files  in  said  causes  herewith  sub* 
mltted,  said  respondent  Judge  Muench  found 
in  favor  of  said  respondents  Robert  R. 
Hutchinson  and  Mary  H.  Anderson,  and 
against  said  relator,  and  found  that  said 
streets  were  duly  dedicated  and  existing 
streets,  and  that  said  respcmdents  had  a  right 
to  ingress  and  ^ress  over  said  streets  and 
over  that  half  lying  next  to  the  lots  of  the 
relator,  and  did  order  and  decree  that  said 
relator  remove  said  embankment  and  fences 
from  said  streets,  and  be  hereafter  enjoined 
from  obstructing  said  streets  or  either  of 
them..  Relator  further  states  that  by  said 
decree  his  title  to  real  estate  In  the  half  of 
said  streets  adjoining  said  lots  S  and  6  Is 
directly  affected.  And  relator  further  states 
that  under  the  Ck>nstitutlon  and  laws  of  the 
state  of  Missouri,  It  is  made  the  duty  of  the 
Supreme  Court  to  see  that  the  circuit  court 
of  the  city  of  St  Louis  and  all  divisions 
thereof  and  the  Judges  thereof,  as  well  as 
other  Inferior  courts,  keep  within  the  bounds 
and  limits  of  their  respective  Jurisdictions 
prescribed  for  them  by  the  statutes  and  Con- 
stitution of  the  state  of  Missouri.  Relator- 
states  that  said  proceedings  in  the  circuit 
court  of  the  city  of  St  Louis  before  Hugo 
Muench  as  Judge  of  Division  No.  1  thereof 
are  In  violation  of  the  Constitution  and  laws 
of  the  state  of  Missouri  and  to  the  manifest 
damage,  prejudice,  and  grievance  of  the  re- 
lator and  of  the  public,  and  are  wholly  illegal 
and  void ;  that  said  circuit  court  of  the  dty 
of  St.  Louis,  and  said  Hugo  Muench,  as 
Judge  thereof,  has  no  Jurisdiction,  power,  or 
authority  to  try  said  causes  or  to  compel  the 
relator  to  submit  to  the  decree  of  said  court 
therein.  And  relator  further  states  that  said 
proceedings  filed  as  aforesaid  are  direct  en- 
croachments upon  the  authority  and  Jurisdic- 
tion of  the  circuit  court  of  St  Louis  county. 
And  jDor  relator  bsrawltb  exhlMt>  to  thla 
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court  the  records  and  proceeding  had  In  the 
■aid  ooart  In  said  cause  In  eatabllahment  of 
the  matter  stated  In  his  petition.  Wherefore, 
your  relator,  ImplorlDg  the  aid  of  this  honor- 
able court,  prays  to  be  relieved  and  that  he 
may  have  the  state's  writ  of  prohibition  di- 
rected to  the  said  Hugo  Mu^ch,  Judge  of 
the  said  court,  and  to  the  said  Robert  R. 
Hutchinson  and  Maiy  H.  Anderson,  respond- 
ents herein,  to  prohibit  them  and  him  from 
pursuing  and  holding  the  pleas  aforesaid,  and 
from  taking  any  further  cognizance  or  mak- 
ing any  further  order  In  the  said  causes  be- 
fore him  touching  or  concerning  the  prem- 
ises." 

The  return  Is  quite  lengthy.  It  set  out  In 
full  the  petition,  demurrer  filed  th^to,  the 
answer,  the  findings  of  facts  made  by  the 
court,  and  tbe  decree  of  court  entered  in  said 
cause,  iluch  of  this,  however,  is  foreign  to 
the  legal  inroposltlons  involved  In  this  case, 
and  may  for  that  reason  be  omitted  from 
this  statemrat 

The  principal  facts  of  that  case  are  safll- 
dently  Indicated  by  the  findings  of  facta 
made  and  filed  by  the  court  therein,  which 
are  as  follows:  "Theee  two  cases  having 

.  been,  by  consent,  tried  together  upon  the 
same  evidence,  and  the  defendant  (who  is  the 
same  In  each  case)  having  requested  that  a 
finding  of  facts  be  made  therein,  the  follow- 
ing are  therefore  by  the  court  found  to  be  the 
facts,  applicable  alike  to  each  case:  It  is 
found  that  the  common  source  of  title  to 
all  the  property  or  real  estate  involved  In 
these  causes  was  one  B.  C.  Hutchinson,  who 
acquired  the  same  from  John  Lay  and  wife 
by  deed  dated  December  20. 1854,  and  record- 
ed In  the  county  of  S/t.  Louis,  Mo.,  on  Janu- 
ary 2,  1856,  in  Book  169,  page  510  thereof. 
That  on  June  25,  1870,  said  D.  O.  Hutdiinson 
regularly)  filed  in  the  ofUcA  of  the  recorder  of 
deeds  of  said  county  an  ^nowledged  plat 
of  a  anbdlvi^on  of  the  property  to  acquired 
from  Tjay  and  wlf^  dividing  the  same  Into 
certain  number  of  lots,  of  dUTerait  dlmen- 
Btons  and  area,  and  thereby  dedicating  to 
public  use  forever  Barnes  avome,  nmnfuK 
through  said  aubdlvlBlon  frnn  east  to  west, 
60  feet  wide,  from  'Fruit  BUI  Subdivision* 

'  on  the  east,  to  lot  No.  12  of  nid  aubdlvldon, 
and  SO  feet  wide,  adjoining  said  lot  Na  12, 
and  alao  anoUier  street,  SO  feet  wide,  be- 
tween Bald  Bamea  avenue  and  St  Charles 
Bock  Road,  running  north  and  south,  be- 
tween lots  5  and  4  of  said  subdivision.  That 
defendant  Gavin  now  owns,  and  at  the  sev- 
eral times  complained  of  did  own,  lots  5  and 
6  of  said  Hutchinson's  subdivision,  having 
acquired  the  same  by  mesoe  conv^ances 
from  the  common  source  of  title;  that  the 
first  of  said  ctKLveyoncea  of  lots  5  and  6  was 
executed  by  said  E.  C.  Hutchinson  to  one 
John  Q.  Burd,  which  deed  Is  on  Its  face  dat- 
ed June  18,  1870,  but  in  fact  was  not  ac- 
knowledged or  delivered  until  the  0th  day 
vt  July.  VSIOt  to  wit,  after  the  scknowledc* 


ment  and  recording  of  the  plat  of  Hatcbln- 
■on's  subdivision,  and  the  dedlcatlm  of  the 
streets  aforesaid,  and  that  both  In  and.  by 
said  deed  of  Hutchinson  to  Burd,  as  also  in 
and  by  the  deed  from  Henrietta  Robellnff  et 
al.  to  defendant  Gavin  (dated  June  ZL,  1905, 
and  recorded  in  book  167,  at  page  75,  BjBO 
ords  of  the  County  of  St  Louis),  said  Iota 
5  and  6  are  described  as  being  bounded  on 
the  south  by  Barnes  avenue,  and  <m  the  east 
by  a  street  SO  feet  wide.  That  on  Mardi  27, 
1006,  defendant  Gavin  filed  with  the  coonty 
court  of  the  county  of  St  Louis  a  written  ap- 
plication or  petition  In  and  by  which  as  own- 
er of  said  lots  6  and  6  be  asked  for  an  ordo- 
of  said  county  court  permitting  him  to  build 
and  operate  a  switch  along,  over,  and  upon 
said  Barnes  avenue,  which  In  said  petition 
the  defendant  described  as  a  street  00  feet 
wide,  forming  the  southern  boundary  line 
of  his  said  propraty,  and  wbldi  petition  was 
accompanied  by  a  plat  of  the  premisee  in 
question,  lowing  said  Barnes  avenue  aa  a 
street  60  feet  wide,  south  and  In  front  of  said 
lots  6  and  6.  Hiat  said  petition  was  by  said 
county  court  on  April  3,  1905,  dismissed  for 
alleged  want  of  Jurisdiction.   And  the  coart 
further  finds  that  said  Barnes  avenue  from 
about  the  time  of  said  dedication  and  the 
filing  of  the  plat  of  Hutcfainson'a  subdivi8(<m 
was  used  as  a  road  or  passageway  by  the 
persons  immediately  adjoining  the  same,  and 
a  few  other  persons  in  that  nei^borbood. 
both  for  vehicles  and  foot  passage,  hut  that 
the  same  was  never  <H>ened  towards  the  west, 
or  beyond  the  property  In  Huti^ilnson's  sub- 
division, and  was  therefore  not  in  gmeral 
use  as  a  public  thoroughfare,  and  that  for 
much  of  the  time  since  ssld  dedication,  and 
up  to  this  time,  there  was  a  gate,  or  a  set  of 
railings  at  a  point  east  of  Hutehlnscm's  sab- 
dlvialon,  acroaa  said  Barnes  avenue  project- 
ed eastwardly,  which  gate  was  dedcned  to. 
and  did.  keep  cattle  from  the  Adds  and  prem- 
ises  ftf  tenants  In  said  Hntetalnson's  snbdlvl- 
slon,  but  whldi  gste  could  readily  be  opemA, 
and  was  opened  tqr  all  posous  intsndlnc  to 
use  Banes  avenue  west  of  said  gate  tor  par- 
poses  of  driving  ot  walking.   That  b»«to- 
tore^  and  for  more  than  10  years  prior  to  ttie 
Institution  of  this  action,  ttwre  was  a  sDb- 
stantlal  foice  In  front  of  lots  fi  and  6,  and 
practically  upon  and  along  tiie  northern  line 
of  Barnes  avenue  according  to  said  dedica- 
tion ;  and  ttiere  was  also  a  fence  during  the 
same  thus  running  along  the  center  line  of 
said  S(^foot  street  to  the  east  of  lot  5  of  said 
subdivision,  and  that  aald  5(Vfoot  street  has 
never  at  any  time  been  used  as  a  public  or 
traveled  street  but  said  western  half  there- 
of has  for  about  IS  years  been  used  and  oc- 
cupied in  conjunction  with  said  lot  6  by 
the  owners  or  tonporary  occupants  of  said 
lot  And  I  do  further  find  from  the  evidence 
that  the  def«idant  St^oi  J.  Gavin,  after 
the  purcham  by  him  of  said  lots  6  and  8,  and 
aftnr  the  dismissal  <it  his  said  petitioa  bar 
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tlie  ooant7  coart  of  St  Louis  conuty,  did 
proceed  to  erect  a  fence  along  the  center 
line  of  said  Barnes  arenue  in  fnnt  of  said 
lots  S  and  6,  extending  east  to  the  point 
where  the  same  struck  the  projected  center 
line  of  said  60-foot  street,  and  did  further 
IvnUd  a  fence  from  that  point  northwardly 
along  said  projected  cent^  line  until  the 
same  struck  and  connected  with  said  old 
teaco  along  the  center  line  of  said  60-foot 
street,  and  that  at  or  about  the  same  time 
said  defendant  caused  to  be  erected  upon 
and  along  the  northern  half  ot  said  Barnes 
arenue  from  a  point  about  midway  the  south- 
em  boundary  of  said  lot  6.  thence  west,  in 
front  of  lots  10  and  11  of  said  snbdlTltdon, 
and  along  said  Barnes  avenue,  to  a  point  at 
or  near  the  main  line  of  a  railroad,  a  high 
embankment  varying  between  2  and  7  feet  in 
belght,  which  embankment  is  used  and  oc- 
cupied by  said  defendant  to  carry  switch 
tracks  for  hia  private  uae,  and  which  obetruo- 
tions  In  Barnes  avraiue  were  so  erected  and 
imposed  without  the  consent  of  plaintiff 
Hutchinson,  who  la  the  owner  of  lot  11,  and 
plaintiff  Mary  H.  Anderson,  who  la  the  own- 
er of  lots  8,  9,  and  10  of  said  BubdlvlBion, 
and  that  the  property  of  said  plaintiffs  is 
damaged  to  some  extait  not  sufficiently  es- 
tablished as  to  amount  by  the  evidence,  and 
is  seriously  inconvenienced  in  use  and  ac- 
cessibility by  reason  of  the  fences,  embank- 
mraits,  and  other  obstructlonB  placed  in  said 
Barnes  avenue  by  the  defendant,  and  the 
attempted  abolition  of  said  street  1^  detead- 
ant" 

The  court  then  gave  certain  declarations 
of  law,  and  found  for  the  plaintiffs,  the  re- 
spondents here,  and  against  the  d^endant 
the  relator  here,  and  perpetually  joined 
him  froih  maintaining  in  said  streets  the 
railroad  embankment  and  fence  mentioned 
in  the  pleadings,  and  from  otherwise  oth 
structing  the  same. 

The  return  also  shows  tbat  the  donurrer 
flled  by  relator  in  that  case  qnestloning  the 
Jnrisdlctlon  of  the  circuit  court  of  the  city 
of  St  Louis  to  try  tb.e  cause  was  that 
court  overruled^  also  that- relator  raised  the 
same  auMUon  by  his  answer  filed  therein, 
which  was  hy  the  court  Ignored,  and  not 
passed  upon. 

Fordyce,  HoUlday  &  Whit^  for  relator. 
G.  K.  Sklnker,  for  respondents. 

WOODSON.  J.  (after  stating  the  facts  as 
above).  1.  The  question  here  presented  Is 
not  did  the  circuit  court  of  the  city  of  St 
LoQls  correctly  decide  the  case  of  Robert 
R.  Hutchinson  et  al.  v.  Stephen  J.  Gavin; 
bnt  the  question  here  Is:  Did  that  court 
have  Jurisdiction  over  the  subject-matter  of 
that  suit  and  did  it  have  the  authority  to 
try  and  adjudicate  the  matters  and  things 
therein  involved?  Counsel  for  relator  deny 
it  had  such  Jurisdiction  and  authority;  while 
counsel  for  respondents  maiutaln  the  affirm- 


ative of  that  proi>ositi<Hi.  This  briefly  and 
sharply  presents  ttie  le^l  proposition  in- 
volved  in  this  proceeding.  Rehttor  was 
the  owner  of  lots  6  and  6  of  Hutchinson's 
BubdlTtslon.  mentlohed  in  the  pleadings,  and 
they  fronted  on  the  streets  therein  named. 
The  petition  in  said  cause  alleged,  among 
other  things,  that  said  streets  had  not  there- 
tofore been  opened  by  any  order  of  the  coun- 
ty court  of  said  Bt  Louis  county,  nor  a  plat 
made  thereof  and  flled  with  the  clerk  of 
said  court  nor  had  said  roads  or  either  of 
them  been  used  as  public  highways  by  the 
traveling  public  for  a  period  of  10  consecu- 
tive years  next  prior  to  the  filing  of  said 
petition,  nor  had  there  been  any  public  mon- 
ey or  labor  expended  upon  said  streets  or 
either  of  them  for  said  period  of  10  years. 
The  petition  also  stated  that  said  Gavin 
(meaning  the  relator  herein)  denied  that 
said  streets  had  ever  been  accepted  by  the 
said  county  court  as  a  public  road,  and  tliat 
they  had  never  been  used  by  the  public  as 
such  at  any  time  since  their  dedlcatimi,  and 
that  said  county  court  had  declined  to  a^ 
sume  Jurisdiction  over  the  same.  The  an- 
swer of  relator  flled  therein  pleaded  sub- 
stantially the  same  facta  respecting  said 
streets  that  are  charged  in  the  petition  in 
that  regard.  The  answer  also  contained  a 
plea  challenging  the  Jurisdiction  of  the  ch> 
cult  court  of  the  dty  of  St  IjouIs  over  tbe 
subject-matter  of  that  suit  for  the  reason 
that  it  Involved  or  affected  title  to  real  estate 
located  In  a  different  county  from  that  in 
which  said  court  was  situated.  There  is  no 
question  bnt  what  the  relator,  liie  defendant 
In  that  case,  claimed  title  to  the  land  men- 
tioned to  the  center  of  said  streets.  The 
basis  of  his  claim  was  that  the  snlMllvision 
mentioned  had  not  been  properly  platted 
and  flled  with  the  clerk  of  the  county  court; 
that  said  court  had  never  a<xepted  said 
streets  or  done  any  work  upon  them;  and 
that  th^  had  been  abandoned  as  such  by 
the  public  by  ijonuser  for  a  period  of  10 
years.  In  fact  the  petition  in  tliat  case  not 
only  conceded  relator  claimed  titie  to  said 
land  to  tbe  center  of  said  streets,  bnt  it  in 
express  terms,  charged  that  to  be  the  fact; 
but  respondents  now  try  to  es(»pe  the  ef- 
fects at  that  concession  by  Insisting  that 
said  salt  was  an  equitable  proceeding  which 
acts  In  personam,  and  for  that  reason  could 
be  brought  and  maintained  In  the  county 
wherein  relator  resided.  Ordinarily  that  Is 
true,  which  Is  shown  by  the  following  well- 
considered  cases:  State  ex  rel.  v.  Dearlng, 
180  Mo.  63,  78'  S.  W.  454;  State  ex  reL  v. 
Zachrltz,  166  Mo.  813,  65  S.  W.  990,  89  Am. 
St  Rep.  711;  Oluey  t.  Eaton,  66  Mo.  563; 
Castleman  v.  Gastleman,  1S4  Mo.  438,  S3  S. 
W.  757:  Hewitt  V.  Price,  204  Mo,  31,  102  S. 
W.  647,  120  Am.  St  Rep.  681. 

But  an  exception  Is  made  to  that  rule  by 
statute.  Section  664,  Rev.  St  1899  (Ann.  St 
1900,  p.  683),  provides  that  in  "suite  for  the 
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possession  of  real  estate,  or  whereby  tbe 
title  thereto  may  be  affected,  shall  be  brought 
in  the  cottnty  within  which  snch  real  es- 
tate, or  some  part  thereof,  Is  situate,"  As 
before  stated,  both  the  petition  and  the  an- 
swer flled  In  said  cause  show  that  the  re- 
lator, defendant  there,  set  up  and  claimed 
title  to  the  land  to  the  center  line  of  said 
streets  lying  adjacent  to  his  said  lots.  Tbe 
IssueB  thns  joined  clearly  put  in  isane  the 
title  to  said  real  estate;  and  said  suit  nec- 
essarily Inrolved  or  affected  the  title  there- 
to within  the  meaning  of  said  section  of  the 
stati^te.  In  dtscnsslng  this  same  question, 
this  court  In  the  case  of  Castleman  t.  Castle- 
man,  184  Mo.,  loc.  clt  438,  83  S.  W.  758,  said: 
"At  the  threshold  of  the  case  Is  raised  a 
question  of  Jurisdiction.  Plaintiff  resides 
In  Cocker  county,  the  land  affected  by  the 
deeds  in  question  is  in  that  county,  the  suit 
was  instituted  there,  the  summons  Issued  to 
the  city  of  St  liouis,  where  defradant  re- 
sides, and  was  served  on  him  there.  De- 
fendant moved  the  court  to  dismiss  the  suit 
on  the  ground  that  tbe  circuit  conrt  of  Coop- 
er county  bad  no  Jurisdiction.  The  motion 
was  overruled  and  exceptions  taken.  The 
position  of  appellant  on  this  point  is  that 
this  Is  a  personal  suit  and  could  be  brought 
only  In  the  county  of  his  residence  or  'where 
the  plaintiff  resides  and  the  defendant  may 
be  found.'  Appellant  Is  correct  In  bis  gener- 
al proposition  that  a  court  of  equity  acts  in 
personam.  And,  since  the  suit  Is  personal  In 
its  character,  It  must  seek  the  person  to  be 
affected  In  the  county  of  his  residence  re- 
gardless of  where  the  thing  In  controversy 
may  be.  State  ex  rel.  v.  Zachrltz,  166  Mo. 
313  [65  S.  W.  9Se,  88  Am.  St  Rep.  7111.  But 
our  statute  (section  S64,  Rev.  St  1899)  has 
ingrafted  one  exception  to  that  rule.  It  Is 
said:  'Suits  for  the  possession  of  real  es- 
tate, or  whereby  the  title  thereto  may  be 
affected,  shall  be  brought  In  the  county  with- 
in which  such  real  estate,  or  some  part  there- 
of, Is  situate.'  Title  to  real  estate  is  direct- 
ly affected  In  this  suit  the  decree  ap- 
pealed from  the  appellant  is  divested  of  title 
and  the  plaintiff  invited  with  the  same. 
Keyte  v.  Plemmons,  28  Mo.  104;  Ensworth 
V.  Holly,  33  Mo.  370;  Railroad  r.  Maboney, 
42  &io.  467."  And  in  the  case  of  State  ex 
rel.  V.  Dearlng,  this  court  said:  "As  to  re- 
spondent's first  contention.  It  Is  only  neces* 
sary  to  say  that  while  the  subject-matter 
of  the  controversy  In  that  suit  grew  out  of 
the  alleged  transactions  between  the  parties 
in  the  sale  and  transfer  of  tbe  land  In  Car- 
ter, Wayne,  and  Butler  counties,  the  title 
to  these  lands  was  In  no  way  Involved  in  the 
controversy.  It  was  purely  and  simply  a 
suit  In  equity  operating  In  personam  upon 
the  defendants.  That  the  court  had  Jurisdic- 
tion of  the  persons  of  the  defendants  and  of 
ttie  subject-matter  of  the  controversy  be- 
tween them  is  manifest  upon  the  face  of  tbe 
statement  The  only  thing  that  is  urged  giv- 
ing any  countenance  to  the  cwtention  that 


title  to  real  estate  is  Involved  in  that  con- 
troversy is  the  prayer  for  relief  in  which 
tbe  cancellation  of  the  notes  given  for  part 
of  the  purchase  money  for  these  lands,  and 
an  injunction  restraining  the  foreclosure  of 
the  deed  of  trust  given  to  secure  them  is 
asked.   But  such  prayer  could  not  have  the 
effect  of  converting  plalntlfTs  equitable  ac- 
tion In  personam  into  an  action  'affecting 
title  to  real  estate'  within  tbe  meaning  of 
the  section  relied  upon.  'In  granting  Injunc- 
tions tbe  court  operates  in  personam  and 
may  exercise  Its  Jurisdiction  quite  Independ- 
ently of  the  locality  of  the  act  to  be  done 
Being  an  order  directed  to  a  person,  it  does 
not  run  with  the  land.'  Kerr  on  Injunctions 
(3d  Ed.)  pp.  6,  7.  This  section  of  the  statute, 
like  the  cwistitntional  provision  vestlns  ap- 
pellate Jurisdiction  In  this  court  in  cases  in- 
volving titie  to  real  estate,  applies  only  to 
cases  tn  which  title  to  land  is  the  subject 
of  the  controversy  and  in  which  the  Judg- 
ment will  operate  directly  upon  the  title, 
and  not  to  those  cases  where  the  title  to 
land  may  be  merely  a  subject  of  collateral 
Inquiry  or  in  which  the  Judgment  will  only 
affect  the  title  Incidentally  or  collaterally. 
Ulrlcl  V.  Papln,  11  Mo.  43;  Railroad  v.  Ma- 
boney, 42  Mo.  467;  State  ex  reL  v.  Court  of 
Appeals,  67  Mo.  199;  Bailey  v.  Winn,  101 
Mo.  649  [12  S.  W.  1015];  McGregor  v.  Pol- 
lard, 130  Mo.  332  [32  S.  W.  640];   May  t. 
Mortgage  Trust  Co.,  138  Ma  447  [40  S.  TV. 
122];  Heman  v.  Wade,  141  Ma  698  [43  S. 
W.  1621;  Price  v.  Blankenahlp,  144  Mo.  £03 
[45  S.  W.  11231;  Oay  v.  Savings  &  Bids:. 
Ass'n,  149  Mo.  606  [51  S.  W.  4031;  Bonner 
V.  LIsenby,  157  Mo.  165  [57  S.  W.  7351;  Ozark 
Land  &  Lumber  Co.  v.  Robertson,  158  Mo. 
322  [59  S.  W.  691;  Vandergrif  v.  Brock,  158 
Mo.  081  [59  S.  W.  9791;  Davis  v.  "Watson, 
158  Mo.  192  [59  S.  W.  65];  Bruner  Granitoid 
Co.  V.  Klein,  170  Mo.  225  [70  S.  W.  G871: 
Kllngelhoefer  v.  Smith,  171  Mo.  455  [71  S. 
W.  10081;  Balz  v  Kelson,  171  Ma  082  [72 
S.  W.  6271;  Porter  v.  Railroad,  175  Mo.  96 
[74  S.  W.  9921.    Moreover,  the  Jurisdiction 
of  the  court  Is  not  determined  by  tbe  prayer 
for  relief,  but  by  the  facts  stated,  which  con- 
stitute the  cause  of  action,  and  should  those 
facts  not  warrant  tbe  relief  asked  and  it 
should  nevertheless  be  granted,  this  wonid 
be  error,  which  could  be  corrected  on  ap- 
peal, but  the  Jurisdiction  of  the  court  would 
not  be  affected  thereby.  The  subject  of  re- 
spondent's first  CfHitention  has  been  so  thor- 
oughly considered  and  threshed  over  in  the 
case  cited  and  in  others  therein  referred  to. 
that  further  comment  thereon  is  unnecea- 
sary.  Not  so  vrith  the  second."  To  the  same 
effect  are  Baker  v.  Squire,  143  Mo.  02,  44 
S.  W.  702;  Peters  v.  Worth,  164  Mo.  431, 
64  S.  W.  400.    It  Is  also  disclosed  by  this 
record  that  the  streets  mentioned  In  the  pe- 
tition flled  In  said  suit  bad  been  abandoned 
for  a  period  of  more  than  10  years  next  be- 
fore its  filing,  and  that  the  county  court  bad 
expended  no  money  or  iabw  vpw  them  doi^ 
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tug  said  period.   Under  that  state  of  (acts 

It  might  well  be  argued  that  sections  9472; 
9604.  Rer.  St  1899  (Ann.  St  1906.  pp.  4847, 
4421),  Tested  the  title  to  one-half  of  said 
streets  adjoining  said  lots  In  relator.  Bikes 
Railroad.  127  Mo.  App.  826.  loc  cit  885, 
886,  10&  a  W.  700;  State  t.  Macy,  72  Mo. 
App.  427.  If  It  Is  tme,  as  contended  (or  by 
relator,  that  he  owns  the  land  to  the  center 
of  Bald  streets  by  virtue  of  the  fact  U  It  be 
a  fact,  that  the  streets  were  nerer  proper^ 
dedicated,  or  becanse  it  reverted  to  him,  by 
Tirtue  of  abandonment  and  nontiser,  then 
clearly  the  decree  rendered  by  the  circuit 
coart  of  the  diy  of  St  Louis  would  dlrectiy 
affect  and  charge  his  said  real  estate  with 
an  easement  and  thereby  establish  a  public 
highway  over  his  land  in  favor  of  the  coun- 
ty of  St  Louis.  Baker  v.  Squire,  143  Mo. 
92,  loc.  clt  99,  100,  44  B.  W.  792;  Monroe 
T.  Crawford,  163  Mo.  178.  63  S.  W.  373.  And 
to  that  extent  said  decree  would  divest  that 
much  of  the  title  and  Interest  In  and  to  said 
land  out  of  relator,  and  invest  the  same  In 
said  St  Loulfl  county.  Caetleman  v.  Castle- 
man,  supra;  Keyte  v.  Plemm<m8,  28  Mo.  104; 
Ensworth  t.  Holly.  88  Ho.  870;  Railroad  ^ 
Mahoney,  42  Mo.  467. 

We  are.  Ilierefbre.  clearly  of  the  <H>li>lon 
that  the  drcnlt  conrt  of  the  dty  of  St  Lonls 
had  no  jnrlsdlctlon  orer  tiie  svbject-matter 
of  said  suit  filed  tboeln  by  respondmta 
against  rtiator,  nor  had  It  any  authority  to 
try  and  adjudicate  the  matters  and  thinss 
Involved  therein. 

2.  Tbero  are  several  other  questions  pre- 
sented and  argued  by  counsel  for  respond- 
ents, but.  as  tbey  go  to  fibe  merits  of  the 
case,  they  cannot  now  be  considered,  (Or 
the  reason  that  the  drcnlt  conrt  of  the  dly 
oi  St  Loots  bad  no  Juitedlctlon  to  try  the 
cause. 

For  the  reasons  before  stated,  the  prelimi- 
nary mle  heretofore  lasaed  Is  made  perma- 
nent and  a  writ  at  prohibition  Is  ordered 
to  be  Issued  as  prayed.  All  concur. 


FELLBR  T.  LEEL 
(Supreme  Court  of  Mlisonri.    Feb.  2,  1910.) 

1.  Adveksk  Possession  (|  68*)  —  Claiu  or 
OwNEBSHip— Rionrs  or  Squatteb. 

A  treBpasser  or  mere  squatter  In  pos«es8ion 
of  land  under  no  claim  of  ownership  or  title,  and 
admitting  blmself  a  wrongful  bolder,  tannot 
acquire  title  by  limitation. 

[Ed.  Note.— For  otlier  cases,  see  Adverse  Pos- 
session, Cent  Dig.  fil  887-393;  Dec  Dig.  | 
68.  ♦] 

2.  ADVE88S  POSSESaiON  {|  86*)  —  Pbebchp- 

non. 

Where  defendant  took  possession  of  land 
under  a  deed.  It  will  be  presumed  that  he  con- 
tinned  to  hold  posseBsion  tberennder,  the  burden 
of  rebutdng  whldi  was  on  him.  under  the  rule 


that  he  who  takes  posseBsIon  of  land  does  so- 
under some  form  of  title. 

[Ed.  Note.-^ror  other  cases,  see  Adverse  Po^ 
session.  Cent  Dig.  f|  661,  668;  Dec  Dig.  t- 
85.*] 

3.  EJKCnUENT  (i  1S*>— GOHKOn  SOUBCX  OW  Tl- 

TUB— iNriBHrnEs. 

Where,  in  ejectment  there  was  a  ooomion- 
source  of  title,  the  Infirmities,  if  any  therein, 
were  common  to  both  parties,  and  did  not  affect- 
the  controversy. 

[Bd.  Note.— For  oOier  cases,  see  XUectment- 
Cent  Dig.  il  00-62;  Dea  Dig.  |  IM 

4.  BmmixnT  (|  16*)--CoinfoR  Soubos  or  Ti- 
tle—Plairtzft's  TZTLn— Stbenoth. 

Where,  In  ejectment,  there  is  a  commoa- 
source  of  title,  the  rule  that  plaintiff  must  re- 
cover on  the  strength  of  hU  own  and  not  on< 
the  weakness  of  denndanfs  titie  does  not  apply- 
as  to  infirmities  ealsting  In  the  title  of  the  oom* 
moo  source. 

[Ed.  Note.— For  other  cases,  see  Ejectmcut- 
Cent  Dig.  H  69-62;  Dec.  Dig.  1  16.*] 

5.  MOBTOAGBS  (I  004*)  —  DXKD  Of  TBUflS  — 

EQtjrrr  op  Rkdehption. 

In  case  of  defective  foreclosure  of  a  deed 
of  trust,  the  consequent  right  of  redemiftlon 
rests  in  the  grantor  and  cannot  be  exercised  by  - 
a  stranger  to  the  grantor's  title. 

[Bd.  Note.— For  other  cases,  see  Mortgages,. 
Cent  Dig.  U  1709-1731;  Dec.  Dig.  S  6947] 

6.  Ejectuent  (§  81*)  —  Detenses  —  Ibbbqu- 

I.AB  FOBECLOBUKE  —  BQUITABLB  DBTBKSE  — • 

Plbadihg. 

Wher^  in  ejectment  defendant's  answer 
admitting  possession  was  a  general  denial,  with 
no  equitable  defense  pleaded,  he  could  not  de- 
feat a  recovery  because  of  an  equitable  defense 
cousisting  of  a  right  to  redeem  from  a  defective 
foreclosure  of  a  deed  of  trust  outstanding  in  a 
third  person. 

[Ed.  Note.— For  other  cases,  see  Ejectment. 
Cent  Dig.  IS  220,  221 ;  Dee.  Dig.  |  81.*] 

7.  Mobtqaqes  (8  841*)  —  Deed  or  Tbcbt  — 
FoBBCLostmE— Sale— PiBsoN  Ehtitled  to 
Make— "Then." 

A  deed  of  trust  conveyed  the  property  to 
the  "sheriff  of  W.  county,"  in  trust  etc.,  to 
hold  the  same  to  such  grantee  and  to  bis  succes- 
sor or  successors  In  tmst  and  to  his  or  their  as- 
signs forever.  It  further  provided  that  if  the 
grantor  made  default  in  certain  conditions,  at  the 
option  of  the  holder,  the  "then"  acting  sheriff  of 
W.  county,  might  sell  the  property,  etc.  Held, 
that  time  of  foreclosure  was  the  potential  con- 
sideration in  the  interest  of  the  grantor  to 
which  time  the  word  ''then"  referrwl,  so  that 
the  acting  sheriff  at  tiie  time  the  creditor  elect- 
ed to  institute  forecloenre  proceedings  was  the 
sheriff  authorized  to  make  the  sale. 

[Ed.  Note.— For  other  cases,  see  Mortgages, 
Cent.  Dig.  {  1039;   Dec.  Dig.  f  341.* 

For  other  definitions,  see  Words  and  -Phrases, 
vol.  8.  pp.  6941-6946,  7816.] 

In  Banc  Appeal  firom  Circuit  Court 
Webster  County;  Argus  Cox.  Judge. 

Ejectment  by  Samuel  Feller  against  I. 
Luther  Lee.  Judgment  for  defendant,  and 
plaintiff  appeals.  Reversed  and  remanded 
on  opinion  in  department 

3.  P.  Smith,  G.  A.  Newton,  and  Karnes, 
New  ft  KrauthoflE.  for  appellant 

LAMM,  J.  The  suit  la  ejectment  On  a 
trial  without  the  aid  of  a  jury,  jud^ent 
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went  for  defendant  and  tlie  cauM  is  bere 
■on  plftlntifTs  appeal.  Ouster  Is  laid  as  of 
Marcb  2,  1906.  Other  avermenta  of  the  pe- 
tition are  conventional.  The  land  In  dis- 
pute is  the  E.  %  of  the  -S.  W.  %  of  section 
4,  township  28,  range  17,  Webster  county. 
The  answer  admits  posMBSlon  and  d«iiea 
other  averments. 

PlalntUTs  case  on  the  proofs  and  admis- 
sions Is  this:  (1)  An  admission  In  open  court 
that  defendant  was  in  possesion.  (2)  A 
quitclaim  deed  from  John  Kylett  to  I.  S. 
Wilson,  dated  March  24,  1891,  recorded  April 
23,  1892.  (S)  A  warranty  deed  from  I.  S. 
Wilson  to  George  B.  Hayes,  dated  Septem- 
ber 1,  1894,  recorded  September  6,  1894.  (4) 
A  warranty  deed  from  George  B.  Hayes  to 
B.  Lamphere,  dated  September  4,  1894,  and 
recorded  two  days  later.  (5)  A  deed  of  trust 
from  E.  Lamphere,  party  of  the  first  part,  to 
the  "sheriff  of  Webster  county,  Missouri," 
party  of  the  second  part — George  B.  Hayes, 
party  of  the  third  part,  beneficiary,  secur- 
ing a  principal  note  for  9600,  due  In  five 
years  from  September  5,  1894,  and  five  an- 
nual Interest  notes  for  (48  each.  (Plaintiff's 
title  hinging  on  a  foreclosure  of  this  deed 
of  trust,  its  narrations  will  receive  atten- 
tion hereafter.  For  convenience,  It  will  be 
called  "A.")  Dated  the  6th  of^  September, 
1894,  and  recorded  one  day  later.  <6)  A  trus- 
tee's deed  foreclosing  "A"  from  H.  S.  King, 
sheriff  of  Webster  county,  Mo.,  to  E.  R.  Dur- 
ham, dated  May  9, 1903,  recorded  September 
29,  1904.  (Some  of  the  narrations  of  this 
deed  are  pertinent  to  points  considered  and 
will  receive  attention  later.  For  conven- 
ience, this  deed  will  be  called  "B.")  (7)  A 
qaltdalm  deed  from  B.  R.  Durham  to  "Dan 
F.  Blake,"  dated  February  10,  1904,  and  re- 
corded March  23.  1904.  (8)  A  trustee's  deed 
In  bankruptcy  from  Daniel  F.  Blake  as  tms- 
tee  to  Samuel  Feller,  plaintiff,  dated  Janu- 
ary 23,  1905,  recorded  two  days  later.  This 
deed  recited,  Inter  alia,  tliat  said  Blake  was 
elected  trustee  in  bankruptcy  of  the  estate 
of  Robinson  Implement  Company;  that  as 
such  trustee  be  was  ordered  by  the  referee 
In  bankruptcy  to  sell  the  assets  of  the  bank- 
rupt estate.  Including  the  land  In  question; 
that  in  pursuance  of  said  order  he  sold  the 
land  to  Feller,  and,  by  virtue  of  the  power 
of  authority  in  the  order  of  the  sale,  convey- 
ed It  to  him.  (9)  A  quitclaim  deed  from 
"Dan  F.  Blake"  to  plaintiff,  dated  February 
18,  1905,  recorded  September  26,  1905.  (10) 
It  was  admitted  that  the  note  secured  by 
"A"  (Hayes,  payee,  and  Lamphere,  payor) 
at  the  time  of  the  foreclosure  belonged  to  the 
bankrupt  estate  of  Robinson  Implement 
Company;  that  E.  R.  Durham  (purchaser 
under  "B")  was  at  the  time  acting  as  tem- 
porary receiver  of  the  said  implement  com- 
pany,  and  that  he  purchased  at  the  fore- 
closure sale  for  the  benefit  of  said  bankrupt 
estate;  it  was  shown  by  plaintiff's  testi- 
mony* and  not  contradicted,  that  the  deed 


from  Dnrtiam  to  "Dan  F.  Blake**  (Na  7) 
was  made  to  said  Blake  in  bis  capacity  am 
trustee  of  said  bankrupt  estate;  that  plain- 
tiff purchased  at  the  sale  of  the  assets  of 
the  bankrupt  estate  and  received  a  trustees 
deed  (No.  8),  and  that  Dan  F.  Blake  subse- 
quently quitclaimed  to  plaintiff  In  order  to 
convey  the  record  title  put  in  him  by  No.  7. 
(11)  It  was  admitted  that  the  rents  and  profits 
were  of  the  value  of  $2  i>er  month.  (12)  In 
making  plaintiff's  case,  other  admissions 
were  made  In  open  court,  viz.,  that  James 
Goss  was  the  sheriff  of  Webster  conaty, 
from  January  1,  1893,  to  the  Slst  day  of  De- 
cember, 1894;  that  he  moved  out  of  the 
county  on  March  1,  1900;  that  he  moved 
back  to  the  county  on  the  10th  day  of  Sep- 
tember, 1900;  that  he  lived  with  his  family 
In  the  county  until  the  16tb  day  of  March, 
1903,  and  moved  out  of  the  county  with  his 
family  on  that  date,  and  has  ever  since  re- 
sided -oat  of  it;  that  J.  B,  Ray  succeeded 
him,  his  term  running  from  January  1,  1895, 
to  December  31,  1896;  that  he  was  sacceed- 
ed  by  James  Hallty,  whose  official  term  ran 
from  January  1,  1897,  to  the  end  of  Decem- 
ber, 190O;  that  Halley  was  succeeded  by 
Julian,  whose  official  term  ran  from  January 
1,  1901,  to  the  end  of  December,  1902;  and 
that  H.  8.  King  (trustee  executing  "B")  was 
the  duly  qualified  and  acting  sheriff  fnun 
January  1,  1903,  up  to  and  incloslve  of  De- 
cember 81,  1904,  and  that  he  was  such  sher- 
iff on  the  date  be  foreclosed  "A"  (13)  Plain- 
tiff also  offered  in  evidence  a  tax  Judgment 
against  the  land,  dated  March  28,  1896;, 
against  John  Bylett,  owner,  and  followed 
that  by  putting  In  evidence  a  shMifTs  tax 
deed  pursuant  to  such  judgment,  conveying 
the  land  to  defendant,  said  deed  dated  Sep- 
tember 21,  18961,  and  recorded  NoTember 
14th,  same  year. 

Defendant's  case  was  this:  (1)  He  put  in 
evidence  the  plat  book  of  land  entries  of 
Webster  county,  showing  the  land  enttted 
from  the  government  by  Thomas  M.  Kean, 
under  date  of  September  6,  1857.  (2)  Next, 
a  tax  judgment  dated  September  SO.  1878,  in 
a  suit  wherein  **Thomas  McKean"  was  de- 
fendant. (3)  Next,  a  sheriff's  deed  under 
such  judgment  to  I.  S.  Wilson  (grantee  of 
John  Rylett.  under  No.  2,  In  plaintiff's  chain 
of  title),  which  said  deed  bore  date  of  March 
26,  1880,  and  was  recorded  the  next  day. 
(4)  Oral  evidence  was  elicited  from  defend-^ 
ant  In  person  to  the  effect  that  he  had  been ' 
In  possession  for  nine  years  and  six  months, 
had  fenced  the  land,  cleared  off  the  timber 
from  about  85  acres,  put  that  much  of  it  In 
cultivation,  and  "that  be  took  possession  of 
said  land  under  the  tax  deed"  (see  No.  13 
In  plaintiff's  case-made),  "but  that  be  was 
claiming  said  land  by  rig^t  of  possessliNi 
and  not  by  right  of  title."  His  other  testi- 
mony tended  to  show  that  neither  plaintiff, 
nor  those  under  whom  he  claims,  bad  ever 
been  in  possession.  (5)  Through  the  croes- 
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•examinatloa  of  defendant,  a  correspondence 
sot  Into  the  case,  the  letters  passing  be- 
tween J.  P.  Smith,  representing  the  title 
under  the  foreclosure  of  "A"  and  defend- 
ant The  purpose  of  It  was  to  unite  the  two 
titles  by  buying  or  sellii^.  lu  his  letters  de- 
fendant asserted  that  he  had  a  tax  title  and 
"wanted  an  offer  on  his  own  or  a  price  on 
Mr.  Durham's  title.  In  one  he  wanted  to 
know  if  an  abstract  and  warranty  deed 
-would  be  made  if  he  made  an  offer.  In  an- 
other, he  contrasted  bis  own  title  with  that 
beld  by  the  other  side  and  said  his  was  as 
good  as  theirs.  In  another,  he  said  he 
thought  he  had  a  good  title,  referring  to  his 
tax  title.  (S)  A  petition  In  a  suit  to  quiet 
title.  It  was  entlUed  Dan  F.  Blalie,  plain- 
tiff, against  the  present  plaintiff  and  defend- 
ant as  codefendants.  The  date  of  filing, 
whether  summons  was  sued  out  on  It,  and 
the  purpose  of  Introducing  It,  are  darlc. 

The  court  gave  an  instruction  for  plaintifT 
that  the  tax  deed  under  which  defendant 
claims  was  invalid,  and  then  refused  to  In- 
struct that  "A"  was  properly  foreclosed,  and 
that  "B"  conveyed  title  to  Durham.  Judg- 
ment for  defendant  on  the  merits  following 
that  refusal.  Defendant  filed  two  motions 
here— one  to  transfer  to  the  St  Louis  Court 
of  Appeals,  the  other,  to  afilrm  because  of 
no  proper  aflldavlt  for  appeaL  Both  mo- 
tions were  overruled.  After  those  motions, 
defendant  became  voiceless,  filing  no  brief. 
Having  the  burden  of  showing  error  to  re- 
verse the  judgment,  plaintifTs  counsel  un- 
dertalie  to  state  the  position  of  defendant 
as  well  as  their  own  betow  and  her&  As 
defendant  stands  mute,  we  may  Indulge  the 
presumption  tbat  he  is  satisfied  with  plain- 
tifTs statement  of  the  contentions,  viz.:  On 
plaintUf's  behalf  that  there  was  a  common 
source  of  title — John  Rylett;  hence,  in  order 
to  prevail,  plaintifT  did  not  have  to  go  be- 
yond such  common  source  In  proof  of  title. 
On  defendant's  behalf  tbat  there  was  no 
common  source  of  title;  that  plaintiff  must 
make  out  his  case  on  the  strength  of  bis 
own  and  not  on  the  weakness  of  defendant's 
title,  hence  should  have  traced  title  from 
the  government  Again,  on  plaintifTs  be- 
half, that  King  was  the  proper  sheriff  to 
foreclose  "A";  on  defendant's  behalf  that 
be  was  not,  and  therefore  no  title  passed  by 
"B"  to  Durham. 

On  the  record  outlined  can  the  Judgment 
stand?   We  think  not  This,  because: 

1.  Plaintiff  did  not  trace  title  to  the  gov* 
emmeut.  The  land  was  entered  by  Thomas 
M.  Kean.  Wilson  purchased  at  a  tax  sale, 
based  on  a  Judgment  against  "Thomas  Mc- 
Kean."  Counsel  do  not  contend  that  sale  and 
deed  folli^lng  conveyed  the  title  of  the  entry- 
man,  Thomas  M.  Kean.  However,  John  Ry- 
lett  conveyed  to  Wilson.  The  source  or  char- 
acter of  Rylett's  title  Is  not  disclosed.  The 
date  of  bis  deed  to  Wilson  was  March  24. 
1801,  leoorded  April  28»  iSOZ.  Defendant's 


paper  title  originated  in  a  tax  sale  on  a  Judg- 
ment against  %ylett  as  owner,  bearing  date 
Mardi  28,  1896,  and  a  tax  deed  following  on 
S^tember  21,  1896.  Now,  If  John  Rylett  be 
the  common  source  of  title,  then  plaintifTs 
title  is  superior  to  defendant's,  because  the 
record  title  had  passed  out  of  Rylett  to  Wil- 
son long  prior  to  the  tax  suit  sale,  and  deed 
through  which  defendant  claims.  Rylett  own- 
ed nothing  at  that  time,  hence  the  sherUTs 
deed  to  defendant  conveyed  nothing.  To  get 
around  a  common  source  of  title,  defendant, 
while  admitting  he  went  Into  possession  un- 
der his  tax  deed,  and  while  Ills  correspond- 
ence shows  he  rested  on  bis  tax  deed  title 
and  proposed  to  dicker,  sell  and  convey  on 
the  basts  of  it,  yet  on  the  witness  stand  be 
seemingly  saw  a  great  light  to  wit  that  he 
did  not  hold  under  bis  tax  title,  but  by  virtue 
of  a  foothold  under  the  doctrine  of  "squatter 
sovereignty" — pedis  possessio,  pure  and  sim- 
ple. His  t^timony  was  that  he  "was  claim- 
ing said  land  by  right  of  possession  and  not 
by  right  of  title."  By  the  phrase  "right  of 
possession,"  he  could  not  have  meant  title  by 
limitation,  for  limitation  had  not  run.  He 
must  have  meant  a  squatter's  right  and  noth- 
ing else.  But  did  he  really  mean  what  he 
said?  Let  ns  see.  On  such  theory,  however 
aged  his  possession,  he  could  get  no  title  by  It 
This,  because  a  trespasser — a  mere  squatter — 
In  possession  of  land,  under  no  claim  of  own- 
ership or  title  of  any  d^ree  or  character,  ad- 
mitting himself  holding  by  wrong  and  not  by 
right,  cannot  acquire  title  by  limitation  at 
all.  A  possession  finally  ripening  into  a  good 
title  under  the  statute  of  limitations  must 
have  the  grace  of  being  under  a  claim  of  right 
or  ownership.  It  is  the  bud  of  such  "claim" 
that  flowers  finally  Into  title  by  ten  years*  ad- 
verse possession.  Hunter  v.  Wethington,  205 
Mo.  284.  103  S.  W.  643;  Hunnewell  v.  Adams, 
163  Mo.  440,  55  S.  W.  95;  Stevenson  v.  Black, 
168  Mo.,  loc.  clt  660  et  seq.,  68  S.  W.  900;  San- 
ford  V.  Kern.  122  8.  W.  1051.  So  that  it  U 
quite  apparent  that  defendant  lu  trying  to 
avoid  the  peril  of  a  common  source  of  title 
and  which  peril  led  him  to  repudiate  holding 
under  his  tax  deed,  would  have  us  believe  he 
was  holding  possession  as  a  squatter — a  pos- 
session never  to  be  blessed  by  any  flux  of 
tlm&  Let  us  suppose  the  ejectment  suit  had 
not  been  instituted  until  the  ten-year  limita- 
tion had  run.  Is  It  thinkable  tbat  defendant 
at  the  trial  would  not  liave  claimed  his  tax 
deed  filled  an  office  In  establishing  title,  that 
he  had  ownership  by  continuous  adverse  pos- 
session, under  claim  of  right  and  under  color 
of  title?  Moreover,  the  law  presumes  every 
possession  Is  consistent  with  some  title.  So 
a  presumption  arises  that  he  who  goes  Into 
possession  of  land  under  a  deed,  as  d^endant 
admits  he  did  under  the  Rylett  deed,  con- 
tinues to  hold  possession  under  such  deed. 
The  burden  was  on  defendant  to  rebut  the 
presumption.  Tbat  burden  he  did  not  well 
carry.   No  sndi  rAottal  will  arise  a 
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for,  as  &lth  Is  Bhown  ^sy  works,  so  defendant, 
'it  be  repent  <a  boldlng  under  Us  deedt  must 
bring  forth  firalt  meet  tm  repentance. 

We  conctnde  tbere  was  a  common  aouroe  of 
title,  to  wit,  John  Sylett  That  being  so,  the 
Infirmities  In  John  Bylett's  title,  it  any,  were 
common  Infirmities  affectins  the  common  stem 
of  the  title  and  In  no  wise  affecting  the 
controrersy  between  plaintiff  and  defendant 
Mor  does  defraidant  bring  himself  within  any 
exception  to  the  doctrine  of  a  common  source 
of  title.  Bo  that;  whether  that  dD<^rlne  pro- 
ceeds in  the  nature  of  estonpel  or  as  a  mle  of 
men  convenloice  In  trying  tltie,  It  la  appllca- 
Ue  her&  Harrison  Blachlne  Works  t.  Bow- 
ers, 200  Mo.,  loc.  dt  284.  08  S.  W.  770  et  seq.. 
and  cases  dted.  Where  there  Is  a  common 
source  of  tltl^  agr^  to,  assumed,  or  ahown 
to  exist,  the  rule  that  pialntifl  in  ^ectment 
must  recorer  on  the  strength  of  his  own  and 
not  on  the  weakness  of  defendant's  tltle^  as 
to  Infirmities  uisdng  In  title  anterior  to  Its 
common  source,  is  departed  from. 
The  point  is  ruled  against  defendant 
2l  This  brii^  us  to  other  questions:  The 
trustee  named  in  **A"  was  the  "sherifC  of 
Webetw  county,  Missouri,  party  of  the  sec- 
ond part"  The  granting  dause  of  **A"  ran: 
"Unto  the  said  party  of  the  second  part" 
The  habendum  clause  ran:  "To  Jiave  and  to 
hold  the  same  with  the  apporteuances  to  the 
party  of  the  second  part,  and  to  his  successor 
er  successors  in  trust  and  to  his  or  their 
grantees  and  assigns  forever.  In  trust  how- 
ever, for  tlw  following  purposes:"  (Here  fol- 
lows the  declaration  of  trust)  After  docrlb- 
Ing  the  prlndpal  note  secured  and  five  an- 
nual Interest  notes,  the  deed  provides  that  If 
the  principal  and  Interest  notes  be  paid  when 
due,  and  If  the  grantor,  Lampbere,  pay  taxes 
to  accrue  and  keep  the  premises  clear  of  stat- 
utory llena  until  the  secured  indd)tedne88 
Shall  be  paid,  then  the  deed  shall  be  void,  etc. 
But  if  Lampbere  refuse  or  fail  to  pay  the 
debt  or  Interest  or  any  part  thereof  when 
due  or  payable,  or  dlsdiarge  such  statutory 
Hens,  the  holder  of  the  Indebtedness  may  pay 
the  same,  and  such  sums,  with  8  per  cent  In- 
terest, shall  be  a  charge  upon  the  premises 
and  secured  by  "A."  It  provides,  further, 
that  on  the  happening  of  any  of  the  failures 
or  refusals  namted  the  deed  shall  remain  In 
ttorce,  and,  "at  the  option  of  the  holder"  of 
said  Indebtedhess,  the  whole  of  the  indebted- 
ness shall  become  dne  and  payable  forthwith. 
Then  follows  this  clanso:  "And  the  said  par- 
ty of  the  second  part  or  In  case  of  his  at>- 
aeaae,  death,  refusal  to  act  or  disability  In 
any  wise,  die  (dien)  acting  sheriff  ctf  Webster 
county.  Missouri,  at  the  request  of  the  legal 
holder  of  said  note  or  any  of  them,  may  pro- 
ceed to  sell  the  pn^rty  hereinbefore  describ- 
ed or  any  part  thereof  at  public  vendue  to  the 


H.  8.  King,  sheriff  of  Webater  ooonty,  MOb, 
and  trustee  at  the  lequest  of  flie  legal  hdd- 
er  of  said  note,  did  proceed  to  coKcnte  the 
powwB  to  me  given  by  said  deed,  and  lutvlng 
previoudy  given  twenty  daytf  notice  of  the 
sale  hereafter  mentioned,"  etc  Farther  along 
It  narrates:  TThat  I,  the  undersigned  tms- 
tee,  and  Sheriff  of  Webster  county,  Mteouil. 
in  consideration  of  the  premises  and  of  the 
sum  of  four  hundred  dollars  to  me  iiald  and 
credited  on  said  note  as  above  stated,  and 
paying  the  cq^enses  of  said  sale  by  the  said 
B.  B.  Durham  of  the  county  of  Jacfcsoa  and 
state  of  Hlssourif  do  herdiy  bargain,  aell  and 
convey  unto  the  said  B.  B.  Durham,"  etc 

The  principal  note  secured  by  "A"  fell  due 
September  5,  1899.  The  foreclosure  was  on 
the  0th  of  ICay,  1908.  and  •^B"  was  executed 
on  tbat  day.  At  the  date  of  the  execution 
of  "A,"  James  doss  was  sheriff  of  Webster 
county.  At  the  foreclosure,  he  was  out  of 
office  and  had  not  lived  in  the  county  sbiee 
Mardi  16tb,  1803.  The  foreclosure  was  made 
because  of  default  in  the  payment  of  the 
principal  note.  James  Btelley  wias  sheriff 
when  the  principal  note  became  due,  and 
King  was  shmrlff  at  the  date  of  die  fimd»- 
sure.  Between  Ooss*  term  and  Hailey's  term 
Ray  held  the  office  for  a  term,  and  between 
Hailey's  t»m  and  King's  term  Julian  held 
the  office  for  a  term.  On  a  record  thus  out- 
lined more  than  one  question  Is  put  to  va. 
One  1b:  Which  of  those  sheriffs  was  clothed 
with  power  to  make  a  sale  under  **A**?  it 
seems  defendant  claimed  below  that  (not 
King,  bat)  Goes  was  the  right  party  to  act 
as  trustee.  Oontra,  ' plaintiff  dalmed  below 
and  claims  here  tbat  King  was  the  propo- 
party.  Another  question  la:  Assuming  the 
l^al  title  passed  by  the  sale  and  that  the 
outstanding  title,  if  any.  Is  a  mere  equity  ct 
redemption,  then  Is  audi  equitable  right  of 
redemption,  if  existent  a  defense  in  straight 
^ectment  dealing  only  with  the  iegal  title? 
We  will  consider  the  last  questloD  first 

(a)  If  there  was  a  defective  foreclosure 
and  a  consequent  right  of  redemption  left, 
who  bad  tbat  right?  Plainly  Lampbere  and 
not  defendant  a  stranger  to  Lampbere's  ti- 
tle. But  walTlng  that  view,  and  conceding 
tbat  a  defendant  in  poBseBstoD  can  show  an 
ontatandlng  title  In  another  to  defeat  eject- 
ment be  must  at  least  show  an  outstanding 
legal  title.  Especially  so  In  this  case,  be- 
csuse  bis  answer  (barring  an  admission  of 
poBsession)  was  a  general  doilel  with  no  eq- 
nltable  defense  pleaded.  That  in  stral^t 
ejectment  with  no  equitable  def«i8e  Inter- 
posed, a  def^dant  in  possession  cannot  de- 
feat recovery  because  of  a  rl^t  to  redeem 
from  a  defective  and  Irregular  Areclosnre 
of  a  deed  of  trust  Is  steadily  held  by  tbl« 
court  Blffle  T.  FnUam,  I2fi  If  a  108^  28  & 
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828)  uid  cues  dted;  Kennedy  t.  81e- 
mn,  ia>  Mo.  78,  2S  8.  W.  512;  SprloBfleld 
Xbglne  &  Tbreaber  Co.  t.  DonoTon,  120  Ma 
428,  25  S.  W.  636;  Lanier  t.  Mclntosli,  117 
ado.  008,  28  8.  W.  7ST,  88  Am.  St  Bep.  078; 
SchaneweriE  t.  Hoberecht,  117  Ma  22,  22  B. 
"W.  9&,  88  Am.  St  Rep.  681;  Cobe  t.  Lovan. 
198  Ma  285,  92  8.  W.  98,  ;i  L.  R.  A.  (N.  8.) 
489;  112  Am.  St  Bep.  480;  AdaaftT.  Oarpeic 
t«r,  187  Mo^  loc.  dt  634,  685,  86  S.  W.  44S. 
In  the  Lenlw  Otm,  it  was  said:  "A  mere 
right  of  redonptloiria  a  third  parson,  after 
foreclosnre.  is  not  such  an  outBtandlng  title 
as  will  defeat  a  recoTery  In  ejectment  The 
title  must  be  sndi  a  one  as  the  owner  of  the 
title  himself  could  recovw  on.  If  be  were  as- 
sarting it  In  an  action.  It  must  be  a  pres- 
ent, anbststlng,  and  operating  title."  The 
cases  last  dted  i^oceed  aa  the  theory  that 
tb6  legal  title  is  in  the  tmstee  of  a  deed  ct 
trust,  and  Is  conToyed  by  an  lnegnlar  and 
defectlTe  foradosure,  subject  to  the  rl^t 
of  redemptloa.  The  Schanewerk  Case,  we 
think,  must  be  read  In  connection  with  Ben- 
ton Land  Ca  t.  Zdtler,  182  Mo.  251.  81  S. 
W.  188,  70  L.  R.  A.  94,  which  somewhat  Ifan- 
Ita  its  application,  but  in  no  parUcular  per^ 
Unent  here.  Deed  of  tn»t  "A"  conveyed  the 
pnqwr^  to  **the  sheriff  of  Webster  county.** 
The  name  of  no  IndlTldnal  'Is  menil(Hi^ 
Kow,  "the  slierlff  of  Webater  county,"  in  Ihe 
peKKHi  of  King,  executed  the  trust  and  con- 
veyed at  least  the  legal  title  by  **B*'  to  Dur^ 
ham.  liw  narrations  ct  the  trustee's  deed 
-were  tme  prima  fade.  Any  defect  or  irreg^ 
ularlty  in  the  foredosnre  arises  dehors  these 
two  deeds  and  the  recwd  of  them,  and  rests 
In  matter  In  pals.  Hie  dtfects  and  irregulaiv 
ities  considered  in  the  Schanewerk  Case  and 
those  following  It,  and  whldi  Hid.  not  prevent 
the  vesting  of  the  legal  title  in  purchasers 
at  foredoBores,  were  as  vital  and  far-rrach- 
ing  as  those  (If  any)  in  tiie  sale  in  hand.  It 
-would  seem,  therefore,  that  the  doctrine  of 
those  cases  controls  this  one,  vis.:  That 
■whatever  the  outstanding  title,  It  Is  not  a  le- 
gal one,  but  an  equitable  right  of  reden^tion, 
hence  Is  no  bar  to  recovery  in  ejectment 
-where  no  equitable  defense  is  interposed. 
We  mlsfat  stop  at  this  point  and  treat  the 
case  as  determined,  but  there  is  another  qnes- 
titm  nq;ently  crying  for  settlement 

<b)  That  question  is:  Were  there  any  Ix*- 
regularities  in  the  sale  in  req>eGt  to  the  ex- 
ecution of  the  power  vested  in  the  sheriff  by 
**A*'?  We  think  not  The  question  lilnges  on 
getting  at  the  meaning  of  the  language  used 
and  therd>y  uncovering  the  Intention  of  the 
parUes  to  the  contract,  the  deed  of  trust 
Linvllle  V.  Oteer,  165  Ma  380,  66  S.  W.  579; 
Wolfft  T.  Dyer,  95  Mo.  645,  8  S.  W.  651;  Ut- 
ter r.  Sldman,  170  Mo.  284,  70  S.  W.  702; 
Hanna  v.  Land  Go.,  126  Ma  1,  28  S.  W.  662; 
Enapp  T.  PobtUhen,  127  Mo.  53,  29  S.  W. 
886;  Buxton  t.  Eroegw,  219  Mo.  224,  117  S. 
W.  1147.  To  ascertain  the  Intention  of  the 
parttoi  to  a  deed  or  ottier  contract  the  in- 


strument must  be  viewed  as  a  whole  frun 
end  to  flod  and  corner  to  comer,  and  Intw- 
preted  In  the  U^t  of  tlw  drcnmstancea  sur- 
rounding the  parties^  the  objects  to  be  sub- 
•wved,  and  with  common  sense.  Attending 
to  that  instrument  we  see  that  Lan^hera 
vras  giving  securi^  for  a  note  dve  Hayes. 
For  the  paqmse  of  that  secnrity,  a  troat  was 
created,  and  tlie  legal  title  was  vested  in 
the  trustee,  not  out  and  out,  for  all  purposes, 
bat  merely  for  the  pnrpoae  of  executing  the 
trust  Benton  Land  Ga  r.  Zeitler,  snpnu 
The  tmst  created  and  power  donated  are 
limited  by  the  fact  that  the  trustee  may  never 
be  called  uptm  to  act  Bis  here  legal  title  la 
so  modified  by  the  purposes  of  the  trust  that 
the  trust  may  terminate  ot  fall  In  If  the  debt 
is  paid.  The  dominant  Idea  that  the  whole 
instmmait  Is  but  a  security  for  a  debt  must 
be  kept  steadily  In  view,  and  not  only  does 
the  trust  end  and  the  legal  title  revest  <m 
the  payment  of  Qie  debt,  but  the  tmstee  In 
the  deed  of  tmst  cannot  conv^  his  bare  le> 
gal  title  by  deed  disconnected  from  executing 
the  power  donated.  Not  only  so^  but  a 
snocesBlon  of  trustees  la  carefully  provided. 
In  certain  named  eonflngendes  the  original 
tmstee  beccnnes  fimctus  crfBcio,  and^hls  nam- 
ed successor  is  to  execute  the  power.  Now, 
in  this  tmst  deed  thoe  is  no  hint  that  tMXf 
phrae  and  Hayes  were  contracting  that 
Ooss,  tlien  sheriff;  alone  held  a  donation  ot 
power  to  execute  the  trust.  To  the  contra- 
ry, the  parties  Indnstrloudy  and  of  set  pur- 
pose provided  for  a  line  of  succession  to 
make  the  security  effectual  and  easily  ao 
compUAed  by  avoiding  comfMcatitHui  or  ac^ 
cidMits  in  the  way  of  foreclosure.  The  fore- 
going being  of  the  very  life  of  the  contract 
in  very  reason  the  language  used  must  be 
constraed  with  reference  to  that  capital 
event.  Under  the  wmtract  terms,  the  time 
of  foreclosure  -was  hdd  potentially  in  the 
grasp  of  the  owner  of  the  tndditedness.  The 
tmstee  could  not  legally  move  without  bis 
request  When  the  owner  was  ready  to  make 
the  request  and  to  set  <m  foot  a  ftoedosnre, 
what  was  he  to  do?  Obvlonsly,  be  woold 
look  about  htm  to  find  the  proper  person  to 
reqnest  The  whole  Instrument  led  up  to  the 
one  cmdal  time  and  evmt  In  casting  about 
to  discover  the  trustee  tlie  owner  found  Qcm 
absent  from  the  county  and  King  to  be  the 
sheriff  of  Webster  county.  He  was  the 
"then"  sheriff.  The  deed  means  that  the 
**thcsi"  sheriff  had  power  to  act  and  "thrat" 
refers  to  the  time  a  foredosure  was  demand- 
ed by  the  liolder  of  the  indebtedness.  We 
cannot  well  constrae  the  Instrument  to  mean 
that  Goss,  sheriff  at  tJaa  tote  of  Its  execu- 
tion, but  absent  from  the  county  and  residing 
elsewhere  at  the  date  of  the  fiwedoaur^  was 
the  only  pCTScm  to  act  in  foreclosing.  And 
there  Is  nothing  In  the  instrument,  as  we  see 
it.  Indicating  tliat  we  must  look  around  for 
the  date  of  default  In  the  payment  of  the  se- 
cured note,  and  search  out  who  was  sheriff 
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At  that  particular  time.  Why  do  tbat?  The 
time  of  default  ml^ht  hinge  on  the  nonpay- 
ment of  an  Interest  note  or  the  happening  of 
some  other  craitlngency  moitloned  In  the 
deed.  By  an  extension  agreement,  the  date 
of  default  might  be  altered.  So  default 
might  spring  from  the  nonpayment  of  taxeo^ 
etc.  So  there  might  be  more  defaults  than 
one.  happening  at  different  times,  and  some 
of  them  mlgiit  be  waived.  Again,  the  paper 
may  have  changed  hands,  and  information  as 
to  these  defaults  may  not  be  in  possession  of 
the  present  holder.  Keeping  in  mind  these 
Qsual  incidents  in  the  life  of  a  deed  of  trust 
securing  one  or  more  notes,  what  sensible 
present  purpose  within  the  Intent  of  the  par- 
ties to  the  contract  could  be  subserved  by 
constrains  the  pliraae  "the  then  acting  ah^- 
Iff  of  Webster  county,  Missouri,"  to  mean 
the  sheriff  in  otBce  when  the  deed  was  exe- 
cuted or  the  sheriff  in  office  on  the  springing 
of  one  or  another  default?  Why  say  the 
mere  time  of  default  was  of  significance 
when  the  time  of  foreclosure  obtmdes  it- 
self as  the  cliief  thing?  Such  construction 
of  the  contract  would  Inevitably  lead  parties 
and  courts  efleld  to  flounder  in  bogs  ot  prac- 
tical diflTcuItles  and  uncertainties  In  con- 
struction, with  no  visible  corresponding  ben- 
efit attained,  and  no  sensible  purpose  of  the 
law  subserved. 

Furthermore,  it  Is  believed  that  the  cus- 
tom has  long  been  to  select  as  the  sheriff, 
clothed  vrlth  authority  under  deeds  of  trust, 
couched  In  the  terms  of  this,  the  one  In  office 
at  the  date  of  the  foreclosure  In  the  contin- 
gency of  absence,  death,  refusal  to  act,  etc. 
That  is  the  simple  plan,  free  from  trouble 
and  doubt,  easy  of  determination,  and  evi- 
dently the  plan  within  the  contemplation  of 
the  c<mtractlng  inrties  as  set  forth  in  Uieir 
language. 

An  analysis  of  the  terms  of  the  trust  deed 
held  In  Judgment  In  McNutt  v.  Life  Ins.  Co., 
181  Ho.  94,  79  8.  W.  703,  shows  that  the  con- 
tract language  construed  differs  In  (possibly) 
material  features  from  that  under  ccmsldera- 
tlon  here.  But  the  McNutt  Case  apparently 
runs  somewhat  counter  to  the  views  enter- 
tained by  us  and  herein  expressed.  That 
case  was  in  division  2.  For  the  purpose, 
then,  of  preventing  confusion  In  rales  of  law 
affecting  real  estate  and  tending  to  onsettle 
land  titles  In  Missouri,  and  to  procure  a  sin- 
gle, certain,  clear,  and  authoritative  utter- 
ance of  the  whole  court  on  the  question,  this 
case  should  be  transferred  to  banc  to  be  rul- 
ed by  all  the  Brethren.  We  accordingly  re- 
verse the  Judgment  and  remand  the  case, 
with  directions  to  enter  Judgment  for  plain- 
tiff for  possession  and  rents  at  $2  per  month 
from  date  of  ouster. 

Going  Into  banc  and  being  reheard  there, 
the  foregoing  divisional  opinion  of  LAMM, 
J.,  Is  adopted  as  the  unanimous  opinion  of 
the  court  in  banc.  The  Judgment  Is  accord- 
ingly reversed  and  remanded,  with  directions 
glvtti  in  that  opinion. 


UBMORANDUM  DECISIONS. 


STATn  T.  RUSH.  (Kansas  dtr  Court  of 
Appeals.  HIasouri.  Jan.  10,  1910)  Ameml 
from  Circuit  Court,  Harrison  County;  Geo. 
W.  Wanamaker,  Judge.  Spencer  Rush  was' 
convicted  of  selling  intoxicating  liquors  with- 
out a  llcena&  and  he  appeali.  Affinnsd.  J. 
M.  Bailee  and  J.  O.  Wtlscoi,  for  appdiuC.  W. 
H.  Leasenby*  for  the  Stat^ 

ELLISON,  J.  The  defendant  waa  proM- 
rated  and  coovicted  on  infonn8ti<Hi  for  seUiog 
intoxicating  Ilquoxs  withont  license  or  other 
authority  so  to  do.  The  offense  is  charged  to 
have  been  coounitted  in  1904,  and  on  accoont 
of  various  continuances  and  delays  the  cause 
was  not  tried  until  1906,  and  after  being  ap- 
pealed was  not  submitted  to  this  court  antil 
October,  1909.  Neither  party  has  filed  any 
briefs  or  abatracta.  We  hare  examined  the 
record,  and  do  not  discover  any  error  whidi 
would  justify  a  reversal  of  the  judgmei^  and  it 
Is  accordingly  affirmed.  All  concur. 


CENTRAL  KBNTUOKX  TRACTION  OO. 
V.  BDDINS.  (Court  of  Appeali  of  Kentu<dcy. 
Jan.  25,  1910.)  Appeal  from  Circuit  Court, 
Franklin  County.  "Not  to  be  officially  report- 
ed." Action  by  William  Eddin^  against  the 
Central  Kentucky  Traction  Company.  From 
a  Judgment  for  plaintiff,  defendant  appealed. 
Affirmed.  Haselrigg  St  Haxelrigg,  for  appdlaaL 
Leslie  W.  Morris,  lor  appellee. 

BARKBR,  J.  TbiB  action  was  instituted  by 
appellee,  William  Eddins,  to  recover  damages 
of  the  Central  Kentucky  Traction  Company 
for  wrongfully  diverting  surface  water  from  its 
natural  flow  and  precipitating  the  same  against 
his  bouse  and  into  his  cellar,  whereby  the  foun- 
dations were  rotted  and  undermined  and  the 
bouse  made  less  eomfortatde  by  reason  of  the 
dampness.  The  defendant  (appellant)  placed 
in  issue  the  allegations  of  the  iretition,  and  a 
trial  before  a  jury  resulted  in  a  verdict  In  favor 
of  appellee  for  $350.  From  the  judgment  based 
thereon  this  appeal  Is  prosecuted.  Bast  Main 
street  comes  Into  Frankfort  on  an  exceedingly 
Bteep  grade.  The  Central  Kentucky  Traction 
Company,  by  consent  of  the  mnnicli«lity,  uses 
the  surface  of  this  street  in  coming  from  Lex- 
ington to  Frankfort  Appellee's  house  Is  to  the 
north  of  the  street  and  down  the  bill  from  it 
He  claims  that  prior  to  the  time  appellant  laid 
its  track  npou  the  street  Its  surface  sloped  from 
north  to  south,  and  In  that  way  the  snrface 
water  ran  down  tbe  street,  past  his  house,  with- 
out flowing  In  it;  but  when  appellant  laid  Its 
track  upon  the  street  it  chan^^ed  the  grade,  so 
as  to  prevent  the  water  inclining  from  north  to 
south,  and  then  constructed  a  dlt^  by  which 
it  was  gathered  up  in  large  qnantitiea  and 
precipitated  by  means  of  a  culvert  ciwtraxy 
to  its  natural  Sow,  down  the  hill  at  a  point 
opposite  appellee's  jroperty,  thus  flooding  his 
house  and  cellar.  The  question  involved  Is  one 
purely  of  fact  Tkwe  is  no  complaint  of  the 
instructions  of  the  conrt:  Indeed,  the  court 
seems  to  have  given  the  identical  Instructions 
asked  by  appellant.  We  find  It  unnecessary  to 
state  the  evidence  here  in  detail.  A  careful 
reading  of  the  testinKnty  convinces  na  that  there 
was  abundant  erldenoa  to  support  Uie  claim  of 
appellee  that  the  construction  of  appellant's 
line  of  railway  and  the  ditch  served  to  divert 
the  surface  water  from  its  natural  flow  and 
precipitate  the  same  In  large  quantitiea  through 
the  culvert  onto  appellee's  property.  It  is  tnie^ 
the  testimony  introduced  by  appellant  tended  to 
contradict  the  evidence  for  appellee;  bn^  aa 
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■aid  before,  the  qnestion  b  one  of  bet,  and  we 
are  not  able  to  saT  that  the  verdict  ii  not  aus- 
tained  hj  the  teatfmony.   Jud^ent  affirmed. 

COMMONWEALTH  T.  LOUISVILLE 
FROPERTY  GO.  (Court  of  Appeals  of  Ken- 
tucky. Jan.  7,  1910.)  Appeal  from  Circait 
Court,  Whitley  County.  "Not  to  be  officially 
reported."  Action  by  the  Commonwealth  u 
Kentucky  against  the  Louiaville  Property  Com- 
pany.  Judgment  for  defendant,  and  the  Com- 
xnoQwealth  appeals.  Reversed.  See,  also,  121 
W.  399.  A.  O.  Patterson  and  Geoi^  L 
Pickett,  tor  the  Commonwealth.  Henry  L. 
Stone,  Bmjamin  D.  Warfield,  and  Wm.  ATara, 
for  appellee. 

CARROLL,  J-  The  identical  Qaestion  pre- 
sented by  this  appeal  was  before  ub  in  Conunon- 
'wealtb  V.  Louisville  Property  Company,  report- 
ed in  12S  Kj.  790,  but  cited  by  counsel  as  be- 
ing in  109  S.  W.  1183.  We  there  held  that  the 
lower  court  etxed  in  dinniaring  the  petition 
upon  the  aame  groond  that  the  conrt  diamiised 
the  petition  in  this  case.  We  are  not  disposed 
to  overrule  or  modify  the  opinion  In  that  case. 
It  follows,  therefore,  that  the  judgment  must 
be  reversed,  with  directions  to  proceed  in  con- 
fozmity  with  the  opinion  supra. 


Ex  parte  BATES  et  aL   (Court  of  Criminal 

Appeals  of  Texas.  Jan.  19,  1910.)  Appeal 
from  District  Court,  Leon  County;  S.  W. 
Dean.  Judge.  Habeas  corpus  proceedings  by 
Frank  Bates,  Sr.,  and  others,  to  secure  ball. 
From  a  Judgment  denying  bail,  relators  appeal 
Affirmed.  John  A.  Mobley,  Asst.  Atty.'  Gen., 
for  the  State. 

DAVIDSON,  P.  J.  Relators,  Frank  Bates, 
Sr.,  Frank  Bates.  Jr.,  and  Dolly  Bates,  were 
tried,  under  a  writ  of  habeas  corpus  for  bail. 
Upon  the  hearing  the  district  Judge  remanded 
tbem  to  custody  without  bail.  Following  the 
practice  of  this  court  in  matters  of  this  sort, 
we  refrain  from  dlacusslug  the  evidence,  for 
reostma  itated  In  many  opinions  heietofore  de* 


liTered.  After  a  earefol  review  of  the  entire  rec- 
ord and  testimony,  we  are  of  opinion  that  there 
was  no  error  on  the  part  of  the  trial  jndge  in 
refusing  baiL  Therefore  the  judgment  la  af- 
firmed. 


Ex  parte  EDWARDS.  (Court  of  Criminal 
Appeals  of  Texas.  Jan.  10,  1910.)  Appeal  from 
District  Court,  Callahan  County ;  Thomas*  L. 
Blanton,  Judge.  Habeas  corpus  proceeding  by 
Bill  Edwards  to  secure  bail.  From  a  judgment 
denying  bail,  relator  appeals.  Reversed.  John 
A.  Mobley,  Asst  Atty.  Gen.,  for  the  Sute. 

HcCORD.  J.  This  is  an  appeal  from  die 
judgment  of  the  district  court  of  Callahan  coun- 
ty denying  bail  on  a  habeas  corpus  proceeding 
in  the  court  below;  the  appellant  having  been 
indicted  by  the  grand  jnry  of  Callahan  coun^ 
for  the  murder  of  one  G.  A.  Rogers.  Appel- 
lant sued  out  a  writ  of  habeas  corpns  for  tMdl, 
and  the  district  court,  after  hearing  all  the  evi- 
dence, held  that  the  caae  was  not  bailable,  and 
from  this  judgment  the  relator  has  appealed 
to  this  court,  asking  that  the  judgment  of  the 
court  below  be  reversed.  After  a  careful  In- 
spection of  the  testimony  adduced  upon  the  trial 
of  the  writ  in  the  conrt  below,  we  are  of  opin- 
ion that  the  relator  ia  entitled  to  ball,  and  that 
the  court  below  erred  In  refndng  him  bail. 
It  would  be  improper  for  this  court,  in  deciding 
this  question,  to  make  any  comment  or  express 
any  opinion  as  to  what  offense  the  proof  would 
show  or  might  show  appellant  guilty  of.  It  is 
sufficient  to  state  that,  measured  by  the  con- 
stitutional provisions  in  regard  to  granting 
bail,  appellant  Is  entitled  to  bail  In  this  case. 
The  record  does  not  disclose  the  financial  ability 
of  the  relator.  In  tlie  absence  of  any  proof  in 
the  record  m  to  his  financial  condition  to  give 
bond,  tills  court  will  fix  the  ImUI  of  relator  at 

? 110,000,  and  direct  that  upon  the  'giving  of  bond 
n  the  terms  and  conditions  required  by  law, 
that  the  sheriff  release  the  appellant  from  cus- 
tody. For  the  error  indicated  above,  the  judg- 
ment Is  reversed,  and  bail  fixed  |Lt  91(^000. 


End  or  Cases  in  Vol.  124. 
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ABANDONMENT. 

Of  claim  to  public  lands,  see  Public  JmOm,  % 
173. 

Of  bomestead,  see  Homeitead.  H  lAl-163. 

ABATEMENT  AND  REVIVAL 

V.  DSATB  or  PAKTY  AXD  BETIVAXi 
or  AOnOK. 

(A)  AbBt«m«nt  er  SwrrlTSl  of  Aotlon. 

f  58.  At  craunon  law,  wbeo  a  party  to  the 
aait  for  the  recovery  of  land  died  pending  ttie 
actioB,  tlie  anit  abated,  and  it  was  necessary  to 
inatitnte  a  new  anit  against  the  BarriTins  rep- 
resentative  of  tbe  decedent.— Ex  parte  Gilbart 
(Arfc.)  762. 

<B}  ContlmwMee  or  Re-rlval  of  Aetloa. 

I  78.  Under  Kiib7*s  Dig.  i  6311,  relating  to 
revival  of  actions  for  recovery  of  real  property 
on  the  death  of  a  party,  an  attempted  revival 
hy  making  a  special  administrator  of  decedent  a 
party  to  the  snit  held  insufficient  to  give  the 
court  iuriadlction  of  the  subject-matter.— Ex 
parte  Gilbert  (Ark.)  762. 

I  77.  Appearance  of  an  administratrix  sng- 
vesting  death  of  plaintiff  and  her  authority  to 
prosecute  the  suit  keM  to  adopt  bis  pleading 
•jb  her  own.— St  liouls  Southwestern  Ry.  Co. 
of  Texas  v.  Keith  (Tex.  Glv.  App.)  68S. 

ABDUCTION. 

See  Seduction. 

I.  OTFEHSES  AlfP  BESPONSIBILITT 
THEREFOR. 

I  2.  In  an  action  for  unlawfully  detaining 
a  woman  against  her  will  with  intent  to  have 
carnal  knowledge  oC  her,  it  is  no  defense  that 
her  husband  consented.— Toong  t.  Common- 
wealth (Ky.)  812. 


Of  counsel,  groun 
■  -    r,  f  603, 


ABSENCE 

f und  for  continuance,  see-Ciim- 
683. 

Of  witness  or  evidence  ground  for  continuance, 
see  Continuance,  |  26;  Criminal  Law.  H  SH- 
59& 

ABSOLUTE  ESTATE. 

In^^jmiwal^n^rty,  oonatruetion  of  will,  see 

ABSTRACT  INSTRUCTIONS. 

See  Trial,  |  248. 

ABSTRACTS. 

Of  record  on  appeal,  see  Appeal  and  Error,  U 
580-682 ;  Criminal  Law,  1 1103. 

ABUSIVE  LANGUAGE. 

As  criminal  offense,  see  Disorderly  Conduct. 


ABUniNG  OWNERS. 

Compensation  for  taking  of  or  injury  to  lands 
or  easements  for  pubhc  use,  see  Eminent  Do- 
main,,  II  6&-110. 

Liabilities  to  assessments  for  public  Improve- 
ments, see  Municipal  Corporations,  |  449. 

Bights  to  damages  for  injuries  from  public  im- 
provements, see  Munidpal  .Corpomtionc,  H 
806,  404. 

ACCEPTANCE. 

Of  benefits,  ground  of  estoppel  in  pais,  sea  Es- 
toppel. 1  92. 

Of  bid  for  c(»Ltract  with  municipal  corporation, 
see  Municipal  Corporations,  {  335. 

Of  dedication,  see  Dedication,  |  35. 

Of  deed,  see  Deeds.  {  200. 

Of  goods  delivered  to  carrier  for  transportation, 
see  Carriers.  i|  SO,  45. 

Of  goods  ttold,  see  Sales,  |  177. 

Of  insurance  policy,  see  Insnrance,  |  136. 

Of  insurance  premiums  or  assessments,  as  waiv- 
er of  ground  for  avoidance  or  fnrieltnre  <^ 
policy,  see  Insnrance,  |  392. 

ACCESSION. 

Annexation  of  personal  to  real  property,  see  Iift- 
provements. 

Intermixture  of  goods,  of  same  kind,  see  Con* 
fusion  of  Goods. 

ACCESSORIES. 

Acta  and  declarations  of  conspirators  and  co- 
defendants  as  evidence,  see  Criminal  Law,  H 
423-427. 

Testimony  of  accomplices,  see  Criminal  Law.  H 
507,  5U. 

ACCIDENT. 

Cause  of  death,  aee  Death,  ||  31-104. 
Canse  of  injuries  to  servant,  see  Master  and 
Servant,  S  97. 

ACCOMPLICES. 

Testimony,  see  Criminal  Law,  H  007,  OIL 

ACCORD  AND  SATISFACTION. 

Bee  Compiomlie  and  Settlemoit ;  ^yment ;  Re- 
lease. 

ACCOUNT. 

Accounting  by  executors  or  administrators,  see 
Executors  and  Administrators,  |  470. 

Settlement  of  balance  of  mutual  accounts,  see 
CompTOoise  and  Settlement. 

ACCRETION. 

Rights  and  liabilities  of  life  tenants  aa  to  ac- 
cretions to  property,  see  Life  Eatates,  |  15. 

ACCRUAL 

Of  liability  on  bonds  or  undertakings  in  judicial 

proceedioKB,  see  Injuoction,  {  241. 
Of  right  of  action  or  defense  as  affecting  liml* 

tation,  see  Limitation  of  Actions,  ||  4^-68. 
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ACCUSATION. 

Of  crime,  ground  for  Impeacbmeat  of  wltnesa, 

Bee  Witnesses,  |  345. 
Of  crime,  indictment  or  infoxmaUotif  see  Iq* 

dictmeot  and  Information. 
Of  crime,  preliminan  complaint  or  affidavit,  see 

Criminal  Lav,  {  211. 

ACKNOWLEDGMENT. 

Operation  and  effect  of  admissions  aa  evidence, 
Me  Bvidence.  it  21A~2!B5, 

TV.  PI.EADINO  AND  EVIDEKOE. 

S  62.  To  authorize  setting  aside  deed  on  the 
ground  that  the  grantor's  signature  was  forged, 
there  must  be  evidence  leaving  no  doubt  that 
officer  taking  aclrnoivledgment  was  guilty  of 
fraud  or  mistake.— Duff  t,  Virginia  Iron,  Coal 
&  Coke  Co.  (Ky.)  309. 

ACQUIESCENCE. 

Ground  of  estoptwl  in  pais,  see  Estoppel,  g  92. 

Ground  of  estoppel  to  appeal  or  take  other  pro- 
ceeding for  review,  see  Appeal  and  Error,  | 
154, 

In  cancellation  of  purchase  ot  public  lands,  see 
Public  Lands,  i  173. 

ACTION. 

Abatement,  see  Abatement  and  Revival. 
Accrual,  as  affecting  limitations,  see  Umitation 

of  Actions,  U  43-58. 
Assignment  of  choses  in  action,  see  Assign- 

ments,  |  24. 
Bar  by  former  adjudication,  see  Judgment,  K 

603,  617. 

Damages  recoverable,  see  Damages. 

Ignorance  of  cause  of  action  as  affecting  limita- 
tion, see  Limitation  of  ActionSi  fi  95. 

Judicial  notice  of  judicial  proceedtnjcs  and  rec- 
ords, see  K\'idence,  %  43. 

Jurisdiction  of  fwarts,  see  Courts. 

Inches,  see  Equity,  |  73. 

tiimitatlon  l>y  statutes,  see  Limitation  of  Ac- 
tions. 

RIalicioua  actions,  see  Malicious  Prosecution. 
Officious  intermeddling  in  suits  between  others, 

see  Champerty  and  Maintenance. 
Rights  of  trustees  in  bankruptcy  aa  to  pending 

actions,  see  Bankruptcy,  8  liju. 
Right  to  trial  by  jury,  see  Jury,  S  25. 
Survival,  see  Abatement  and  Revival,  S  5S. 

Acttont  between  partifs  in  particular  relaiiont. 
See  Master  and  Servant,  §S  36,  40,  258-296. 
Co-suretiea,  see  Principal  and  Suretr,  S  200. 
Co-tenants,  see  Partition,  58  13-109. 
Husband  and  wife,  see  Husband  and  Wife,  | 
297. 

Mortgagor  and  mortgagee,  see  Chattel  Mortgages, 

I  288;  MortgageaTl  46.3. 
Pledgor  and  pledgee,  see  Pledges,  |  33, 
Principal  and  broker,  see  Brokers,  |i  84r-SS. 

Actiont   hy  or  against  particular  classe*  of 
peraona. 

See  Adjoining  Landowners,  }  7:  Brokers.  { 
106;  Carriers.  K  94.  104,  135,  185,  228, 
230,  27416-277,  314-321,  347,  381 ;  Corpora- 
tions, iS  513,  hlH.  077;  Executors  and  Ad- 
ministrators, S  470  ;  Husband  and  Wife,  I  270  : 
Infants,  §S  82-110:  Insane  Persons,  |§  94, 
101 ;  Master  and  Servant.  8S  258-296 ;  Mu- 
nicipal Corporations,  M  404,  819-822;  Part- 
nership, K  190-218:  Principal  and  Agent,  S 
190;  RaUroads.  SS  22.  28^347,  35U,  m 
439^446,  478-4^;  W^h^emeii,  | 

Assignees,  see  Assignments,  Si  121,  126. 

Foreign  corporations,  see  Con>orati<Hw,  {  67Z 

Insurance  companies,  see  Insurance.  §  815. 


Mortgagors  or  mortgagees,  see  Chattel  Mortga- 
ges, SI  173,  2SS;  Mortgages,  S  463. 

Seller  of  goods  on  condition,  see  Sales,  S  480. 

Suxeties,  see  Prmcipal  and  Surety,  S  200. 

Sureties  on  tx>Da«  of  public  officers,  see  Sher- 
iffs and  Constables,  S  170;  Taxation.  $  570. 

Sureties  on  bonds  or  undertakings  on  appeal  or 
v^t  of  error,  see  Ai^al  and  Error,  {|  lliSl, 

Tax  collectors,  see  Taxation,  S  570. 
Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telephones.  SS  20,  65-74. 
Trustees,  see  Trusts,  S  61. 

Action*  relatittff  io  particular  tpeeiea  of  firpf 

ertv  or  eatatet. 
See  Trusts,  S  61 ;  Waters  and  Water  CoarBea, 
Sf  17ft-179. 

Community  or  separate  property  of  husband  or 
wife,  see  Husband  and  Wife,  S  270. 

Decedents'  estate  aee  Szecnton  and  Adminb- 
trators,  S  470. 

Mortgaged  property,  see  Chattel  Mortgages,  SS 
17%2S8;  MoTtgagea,  |  46S. 

Particular  causes  or  ground*  of  octiou. 
See  Bills  and  Notes.  SS  462-^;  Conspiracy, 
S  20;  Death,  S|  31-104;  Forcible  Entry  and 
Detainer,  SS  4-29;  Fraud.  H  34,  ^;  Frau4i- 
ulent  Conveyances,  »  222-^;  Insurance,  SI 
623-669,  815;  Halidons  Prmeention,  |S56- 
69;  Nuisance.  Sf  43,  54;  Trespass,  §50;  Use 
and  Occupation. 
Bonds  and  uadertakinga  on  appeal  or  writ  of 

error,  see  Appeal  and  Error,  fi  1234.  1244. 
Bond  of  cleik  of  court,  see  Clerks  of  Conrts, 
S  T5. 

Bonds  of  public  officers,  see  SfaerUb  and  Con- 

stables,  S  170;  Taxation,  %  570. 
Breach  of  contract,  see  Contracts.  S  346. 
Breach  of  contract  for  carriage  of  passenger,  see 

Carriers,  SS  274%-277. 
Breach  of  contract  of  sale,  see  Sales,  SS 

384,  415,  418 ;  Vendor  and  Purchaser,  S  330. 
Breach  of  warranty  of  goods  sold,  see  Sales,  {{ 

437,  441. 
Cloud  on  title,  see  Quieting  Title. 
Compensation  of  brokers,  see  Brokers,  H  84-88. 
Conditional  contract  of  sale,  see  Sales,  i  4S0l 
Deceit,  see  Fraud,  |S  34,  49. 
Delay  in  transportation  or  delivery  of  goods, 

see  Carriers.  §§  104,  185. 
Delay  in  transportation  or  delivery  of  live  stock, 

see  Carriers,  SS  228,  230. 
Ejection  of  passen^r  or  intruder  from  train, 

see  Carriers,  S  381. 
Failure  to  deliver  or  mlsdelivexy  of  goods,  are 

Carriers,  {  94. 
Failure  to  deliver  posseulob  of  demised  prem- 

^  lB68f  see  Landlord  and  Tenant,  S  129. 

Faflufe  to  furnish  cars,  see  Carriers,  %  45. 
Injuries  at  railroad  crosalngs,  aee 'Railroads^  SI 

347,  350. 

Injuries  from  defects  or  obstmctloDS  Io  streets, 
see  Municipal  Corporations,  SS  819-622. 

Injuries  from  fall  of  buildings-  on  adjoining 
lands,  see  Adjoining  Landowners,  I  7. 

Injuries  from  fires  caused  by  operation  of  rail- 
road, see  Railroads,  SI  478-4^ 

Injuries  from  flowage,  see  Waten  and  Water 
Coursei  IS  176-179. 

Injuries  from  public  improvementi^  see  IConid- 
|)al  CorporatioBs,  S  404. 

Injuries  to  animals  on  or  near  railroad  tracks, 
see  Railroads,  S8  43&~446. 

Injuries  to  licensees  or  trespassers  on  railroad 
property  in  general,  see  Railroads.  1  282. 

Injuries  to  passengers,  see  Carriers,  U  314-321. 
347. 

Injuries  to  persons  on  or  near  railroad  tim^s, 

see  Railroads,  $  808i 
Injuries  to  servants,  see  Master  and  Serrant.  SS 

258-296. 

Judgments,  see  Judgment  SS  903-942. 
Loss  of  or  injury  to  goods  in  course  of  tians> 
portadon,  see  Carriers,  SI  136,  18B. 
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LoH  of  or  tiijai7  to  lire  'stock  In  coarse  of 
transportation,  see  Oariien,  H  228,  230. 

Negligence  in  general,  ne  Negugence,  H  ill- 
141. 

Xegligence  In  operation  of  rallnad,  see  Ball- 
roads,  M  2S2.  847,  85a  898)  489-446,  478- 

484. 

NegliKence  of  oiaater,  see  Master  and  Servant; 

fii  258-29a 

Negligence  or  defanit  in  transmission  or  delivery 
of  telegraph  or  telephone  message,  see  Tele- 
graphs and  Tele^ones,  S8  65-74. 

Purchase  money  on  sale  ox  goods,  see  Sales,  H 

340,  359. 

Recovery  of  possession  of  mortgaged  property, 

see  Chattel  Mortgages,  8  173. 
Recovery  of  possession  or  proceeda  of  pledged 

property,  see  Pledges,  f  33. 
Recovery  of  price  paid  for  land,  see  Vendor  and 

Purchaser,  {  334. 
Right  of  action  pledged,  see  Pledges,  {  58. 
Services,  and  materials  furnished  incident  there- 
to, see  Work  and  Labor. 
Violation  of  liqnor  laws,  see  Intozicatii^  lAqr 

uors.  88  178.  179. 
Wrongful  conversion  of  personal  property,  see 

Trover  and  Conversion,  8  29. 
Wrongful  dtscharge  of  eervant,  ne  Master  and 

Servant,  81 86,  40. 

Particular  formt  of  aetton. 
See  Ejectment;   Forcible  I^try  and  Detainer, 
iS  4-29:   QaietinK  Title;  Replevin;  Tres- 
pass, 8  60;  Trespass  to  Try  Title;  Trover 
and  Conversion. 

Partttmlar  formt  of  $peeiai  reUef. 
See  Divorce;  Injunction ;  Mandamus:  Parti- 
tion, 88  13-109;  Prohibition;   Specific  Per- 
formance. 

Accounting  by  executor  or  administrator,  see 

Bzecutois  and  Administrators,  {  470. 
Alimony,  see  Divorce,  8  218. 
Application  for  liqnor  license,  see  Intoxicating 

iUgnora,  8  74. 
Appointmojt  of  administrator,  see  Ezecntors 

and  Administrators,  8  20. 
Appointment  of  receiver,  see  Receivers,  8  38* 
Cancellation  of  instrument,  see  Cancellation  of 

Instruments. 
Confirmation  or  trial  of  tax  title,  see  Taxation, 

8  806. 

Constroction  of  will,  see  Wills,  $  707. 

Determination  of  validity  of  municipal  ordi- 
nances, see  Municipal  Corporations,  f  121. 

Einforcement  of  contribution  among  sureties,  see 
Principal  and  Surety,  8  200. 

Enforcement  of  forfeiture  for  breach  of  condi- 
tion in  deed,  see  Deeds,  8  168. 

Einforcement  of  lien  for  price  of  land  sold,  see 
Vendor  and  Purchaser,  8  295. 

Enforcement  of  penalty  for  violation  of  liquor 
laws,  see  Intoxicating  Liquors,  88  178.  179. 

Enforcement  of  pledge,  see  Fledges,  8  58. 

Einforcement  of  right  <A  action  pledged,  see 
Pledges,  8  58. 

Enforcement  of  taxes,  see  Taxation,  {8  549-608, 
634,  641. 

Elstablishment  and  determination  of  claims  to 
attached  property,  see  Attachment,  88  302, 
306. 

Establishment  and  enforcement  of  trust,  see 

Trusts,  88  359,  366. 
Esiabllahment  and  protection  of  easement,  see 

Easements,  8  61. 
Establishment  of  boundaries,  see  Boundaries,  88 
37-54. 

Establishment  of  drains,  see  Drains,  88  25-35. 
Foreclosure  of  mortgage,  see  Chattel  Mwtgages, 

8  288;  Mortgages.  T  463. 
Judgment  against  real  property  for  taxes,  see 

Taxation,  8  641. 
Quieting  title,  see  Quieting  Title. 
Keformation  of  Inscnunent,  see  Befonnation  of 

Instruments. 
Removal  of  cloud,  see  Quieting  Title. 


Restraining  enforcement  of  taxes,  see  Sdiools 

and  School  Districts,  8  107. 
Restraining  execution,  see  Execution,  8  172. 
Sale  of  property  of  decedent,  see  Executors  and 

Administrators,  8  856. 
Separate  maintenance,  see  Husband  and  Wife, 

f  297. 

Setting  aside  sale  of  property  of  decedent,  see 
Executors  and  Administrators,  S  380. 

Setting  aside  transfers  in  fraud  of  creditors  or 
subsequent  purchasers  in  general,  see  fraud- 
ulent Conveyances.  |8  222-308. 

S^j^lementary  proceedings,  see  Execution,  8 

Termination  of  trusts,  aee  Trusts,  8  61. 
Trial  of  right  of  pnqier^,  see  Attachmm^  SI 
287-806. 

Parficulor  proeeedinfft  in  aeUont, 
See  Appearance ;  Continuance ;  Costs ;  Deposi- 
tiona;  Evidence;  Execution;  Judgment;  Ju- 
ly; Umitation  of  Actions:  Motions;  Par- 
tfes;  Keading;  Process;  Stipulations;  Trial; 
Venue. 

Assessment  of  damages,  see  Damages,  88  215- 
217. 

Revival  of  action,  see  Abatement  and  Revival,  |8 
73,  77. 

Sales  under  judgment,  order,  or  decree  of  conct, 

see  Execution,  8  30a 
Transfer  of  causes  from  one  state  court  to  an* 

other,  see  Courts,  fi  485. 
Verdict,  see  Trial,  Sl  351,  365. 

Particular  retnediea  in  or  incitfent  <o  aotiona. 
See  Attachment ;    Garnishment ;    Injunction ; 
Receivers;  Set-Off  and  Counterclaim;  Ten- 
der. 

S^^lementary  proceedings,  see  Execution,  | 

Proceedings  <ii  eserci*e  of  special  or  limiled 
iuritdictiona. 
Courts  of  limited  jurlsdictitm  in  general,  see 

Courts,  IS  169,  172. 
Criminal  prosecutions,  see  Criminal  Law. 
Suite  in  equity,  see  Equity. 
Suite  in  justices*  coozts,  aee  Justices  of  the 

Peace,  H  73-12& 

Review  of  proeeedingt. 
See  Appeal  and  Error;  Exceptions,  Bill  of; 
Judgment,  |8  336-377;  New  Trial. 

I.  GROUNDS  Aim  COKDITIONS  PRE- 
CEDENT. 

Grounds  for  and  right  to  damages,  see  Damages, 
8  4. 

8  6.  In  an  action  for  defamation,  the  court, 
after  plaintiff  taking  a  nonsait,  and  after  sus- 
taining an  exception  to  the  answer,  held  without 
^nrisdfctlfHi.— Bush  v.  Young  CTez.  Civ.  App.) 

H.  NATVRE  AND  FORM. 

Particular  actiont  or  proeeedingt. 

For  breach  of  warranty  on  exchange  of  proper- 
ty, see  Excluuige  of  Property,  fi  13. 

Petition  for  new  trial,  see  new  Trial,  8  166. 

To  establish  and  enforce  trust,  see  Trusts,  8 
869. 

8  24.  The  failure  of  the  lessor  to  receive  no- 
tice of  renewal  sent  by  mail  held  not  such  a 
mistake  aa  gives  the  court  of  equity  jurisdictiim 
of  an  action  by  the  lessor  for  possession. — 
Blnthenthal  v.  Atkinson  (Ark.)  510. 

m.  JOINDER,  sramNG,  consou- 

DATION.  AND  SBTERANOE. 

Election  between  causes  of  action,  see  Pleading, 

\  869. 

Joinder  of  connte  in  indictment  or  information, 
see  Indictment  and  Information,  8  132. 
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i  48.  A  eonBt  1b  ununpstt  for  gooda  aold 
may  be  J<^ned  with  a  count  on  a  pronuaaotr  note 
Kirea  for  the  goods  claimed  to  bsTO  been  inval- 
idated becaase  altered.— McCormiek  Hamating 
Madi.  Go.  T.  Blair  (Mo.  Apih)  49. 

J 46.  A  city  held  entitled  to  litigate  in  one 
t  a  pnrcbaaet'fl  liability  on  a  jud^nent  in  ita 
favor  lor  tazei,  and  also  for  sabseqiiently  ac- 
croing  taxes  on  a  lot,  and  to  include  tliereln  a 
prayer  for  foreclosure  of  the  lien  common  to  all 
the  taxes.— Toepperwein  T.  City  of  Ban  Antonio 
(Tex.  Civ.  App.)  699. 

S  57.  Two  causes  wberein  two  employes 
sued  for  injnries  caused  at  the  same  time  by 
the  fall  of  tha  cage  in  the  ahaft  of  a  coal  mine, 
held  properly  consolidated.— Southern  Anthra- 
cite CJoal  Co.  v.  Bowen  (Ark.)  1048. 

IV.  OOMMEWqEMEirrt  PBOBEOUTIOK, 
AHD  TEBMnt ATIOH. 

Commencement  within  period  of  limitation,  see 

limitation  of  Actions,  S  130. 
Stay  on  uroeal  or  writ  of  errort  see  Appeal  and 

Error.  4Da 


ACTS. 


See  Statutes. 


ADJOINING  UNDOWNERS. 

Sea  Bonndaries;  Fences. 
Basements,  see  Easements. 

f  7.  In  case  of  injury  to  adjoining  property 
by  the  falling  of  a  watl,  the  burden  ia  on  the 
owner  to  exculpate  himself.— deepen  t.  Taylor 
(Mo.  App.)  lost. 

I  7.  The  owner  of  a  wall  of  a  burnt  bnlld- 
ing  must  use  every  means  to  ascertain  Its  safe- 
ty that  an  ordinarily  prudent  man  would  use. — 
Teepen  t.  Taylor  (Mo.  App.)  1062. 

{  7.  An  act  of  Ood  will  -protect  one  from  lia- 
bility for  injury  to  adjoinuig  property  by  the 
falling  of  a  wall  of  a  burnt  buildil)f.-^Teepen 
T.  Taylor  (Mo.  App.)  1062. 

ADJOURNMENT. 

Of  civil  causes  in  general,  see  Continuance. 
Of  criminal  causes  in  general,  see  Criminal 
Law,  H  SSe-608. 

ADJUDICATION. 

Decisiooa  of  courts  in  general,  see  Courts,  i 

91 ;  Judgment. 
Operation  and  effect  of  former  adjudication,  see 

Judgment,  H  603^  617,  707-782. 

ADJUSTMENT. 

Of  controversy  by  arbitrators,  see  Arbitration 
and  Award. 

Of  controversy  by  parties,  see  Compromise  and 

Settlement. 

ADMEASUREMENT  OF  DOWER. 

See  Dower,  |i  113,  114. 

ADMINISTRATION. 

Of  estate  of  decedent,  aee  Bxecittora  and  Ad- 
ministrators. 

Of  property  bv  receiver,  aee  BeoeiverB,  I  82. 

Of  property  of  community  on  death  of  hurtnnd 
or  wife,  see  Husband  and  Wife,  jt  276. 

Of  public  finances,  see  Coanties.  i  192. 

Of  trust  property,  see  Trusts,  |  187. 


ADMISSION. 

To  practloe  medldne  or  ■otgaiTt  PliTridan 
and  SwgcoM^  H  Bk  & 

ADMISSIONS. 

See  Stipulationa 

As  evidence,  see  Criminal  Law,  |  406:  Eri- 

dence,  IS  213-265. 
In  pleadings,  see  Pleading,  M  129,  214. 
To^revent  continuance,  see  Criminal  law,  i 

ADULTERY. 

Corroboration  of  accomplices,  see  Criminal  Law, 
I  511. 

Bvidenca  In  ctvll  aeUoa%  see  Divoree,  If  113, 
129. 

Oromid  for  dlvozce,  see  Divorce,  |  20^ 

S  14.  Evidence  held  insufficient  to  mistain  a 
conviction  for  adnltei^.— Smith  t.  Stata  (Tex. 
Ct.  App.)  919. 

ADVANCEMENTS. 

See  Descent  and  Distribntion,  1  100:  WillL 
I  761.  ,  , 

ADVERSE  CLAIM. 

Determination  of  dalm  to  leal  property,  aee 

Quieting  TiUe. 
To  property  levied  on  or  gamidied,  sea  Attach 

mailt,  H  2^-806. 

ADVERSE  POSSESSION. 

See  limitation  of  Actions. 
By  co-tenant,  see  Tenancy  in  Commtm,  i  IS. 
Grants      lands  held  adversely,  aee  Champerty 
and  Maintenance,  |  7. 

I.  VATUBB  AHD  BS<imnTE& 

(A)  Ae«Blsltiom  of  Blshta  by  PMsertptloB 
la  G«BermI. 

I  13.  Occupation  of  land  by  tenants  for  a  few 
yeaia,  the  occasional  cuttlnK  of  small  timbrr 
for  mine  props,  and  the  taking  of  tan  bsrk 

therefrom,  toKsther  with  the  paj^ment  of  the  tax- 
es, held  insumcient  to  establish  title  by  adverse 
possession.— Mahoning  Coal  Co.  v.  Dowting 
5^0lS7O. 

(B)  Aetnml  P«s»«sslaB* 

I  19.  Possession  by  a  purchaser  at  an  exero* 
tion  sale  held  to  establish  title  by  adverse  pos- 
session.—Miller  V.  Ooodin  (Ky.)  81& 

I  19.  Title  under  statute  of  limitatioiis  of 
five  years  Md  not  affected  by  Sula^  Ann.  Cir. 
St.  1897.  art.  3346.— Hardy  Oil  Co.  v.  Bnrnbaia 
(Tex.  Civ.  App.)  221. 

S  22.   Pasturing  the  owner's  catUa  on  land 

inclosed  for  that  purpose  and  under  his  exdoslve 
control  is  such  use  and  enjoyment  aa  is  suffi- 
cient under  the  five  years*  statute. — Hardy  Oil 
Co.  V.  Bumham  (Tex.  Civ.  App.)  221. 

I  24.  The  occasional  cutting  of  timber  or  oc- 
casional occupancy  of  land  Is  not  advene  poa- 

session.— Ward  v.  Middleton  (Ky.)  828. 

(C)  Visible  and  Notorlovs  PosseMtoa. 

f  28.  A  purchaser  at  a  tax  sale  heU  not  in 
the  adverse  inssesBlon  of  the  pfemlsea  vader  a 
tax  decd.-Penix  v.  Rice  (Ark.)  747. 

I  81.  Posaeaslon  of  land  held  aoefa  aa  to  con- 
stitute an  ouster  and  notice  thereof  to  others, 
notwithstanding  their  non residence  and  actual 

ienomncH'.— ^«\rdy  Oil  Co.  v.  Bumham  (Tex. 
Or.  AppJ  2ZL 
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<IB)  Dmratlam 


■d  Contlnwltr  of  FoRua- 
■lon. 


I  S7.  In  view  of  an  all^atlon  of  the  petition 
not  denied  bj  the  answer,  and  the  date  of  a 
deed,  held  adVerBe  possessioa  for  16  yean  was 
not  proved,  notwithstandinE  certain  testimony.— 
Gordon  t.  Sinunona  {Kj.)  806. 

(F)  Hoatlla  CbmvMtw  o<  PoMWMlfka* 

I  68L  A  mere  squatter  or  trespasser  holding 
pfmession  without  claim  of  title  cannot  acquire 
title  by  adverse  possession. — Feller  v.  Lee  (Mo.) 
1129. 

{  71.  Iiimitatlon  of  three  vears  held  no  de- 
fense as  against  the  helra  of  a  wife  claiming 
oealnst  an  unauthorized  conveyance  by  the  sur- 
riTlng  hosband.— Hardy  Oil  Co.  v.  Bumham 
(Tex.  Civ.  App.)  221. 

S  8S.  Where  defendant  took  possession  of 
certain  land  under  a  deed,  the  bnrden  was  on 
him  to  rebut  the  presumption  that  his  contin- 
ued poseeBsion  waa  under  the  deed.— Feller  T. 
Lee  iMoyil29. 

n.  OVEBATIOH  AHD  EFFECT. 


<A>  Extent  of  PoHeaaloa. 

I  100.  Actual  possession  by  grantee  of  part  of 
land  covered  by  deed  held  not  to  extend  by  con- 
Btmction  to  the  rest  of  it,  bo  aa  to  give  title  by 
adverse  posaession.— Lowry  v.  McDanlel  C^ex, 
CiT.  App.)  710. 

I  101.  Where  a  person  claiming  title  to  land 
under  a  patent  Issued  in  1849  lived  on  an  ad- 
joining tract,  he  was  In  possession  to  the  ex- 
tent of  his  boundary,  which  was  not  broken  by 
a  settlement  of  others  upon  land  outside  his 
boundaries  under  a  patent  Issned  In  1853.— 
Crown  Lumber  Co.  t.  McCoy  (Ky.)  834. 

m.  pusADnro,  bvipbwob.  tbiai^ 

I  116.  Where  plaintiff  claimed  under  the  five- 
year  statute  of  limitations,  an  instruction  as 
to  payment  of  taxes  held  erroneous.— Dean  ▼. 
Fnirh  (Tex.  (St.  App.)  481. 

ADVERTISEMENT. 

Of  street  railway  frauchlae,  see  Street  Rail- 
roads, I  24. 
Publication  of  process,  see  Process,  |  96. 

AFFIDAVITS. 

See  Depositions. 

Particular  proceedingM  or  purpotet. 

Allowance  of  appeal  or  writ  of  error,  see  Ap- 
peal and  Error,  I  361 ;  Courts,  |  202. 

Continuance,  see  Continuance,  |  46 ;  Criminal 
Law.  I  G08. 

For  appointment  of  administrator,  see  Execu- 
tors and  Administrators,  |  20. 

New  trial,  see  Criminal  Law,  H  956,  957;  New 
Trial,  I  lOa 

Prelimmarr  affidavit  in  criminal  iwosecntion, 
see  Criminal  Law,  |  211. 

Publication  of  process,  see  Proceaa,  8  96. 

Verification  of  claim  aninst  estate  of  decedent 
see  Sizecntora  and  Administrators,  I  227. 

Verification  of  petition  of  claimant  m  attadi- 
ment,  see  Attachment,  |  306. 

AFFINITY. 

Element  of  Incest,  see  Incest.  {  6. 

AFFIRMANCE. 

Of  judgment  or  order  in  criminal  prosecntions, 
sea  Criminal  Law,  S  11S2. 


AFTER-ACQUIRED  TITLE. 

Bstoppei  to  assert,  see  Estoppel,  |  45. 

AGE. 

Of  consent  to  sexual  intercourse,  see  Rape,  |  18. 

AGENCY. 

In  general,  see  Prindpal  and  Agent. 

AGGRAVATION. 

Of  Injury,  see  Damages,  H  33,  34. 

AGREEMENT. 

See  Contracts. 

AGRICULTURE 

Dralnags  of  lands,  see  Dnins. 

AIDER  BY  VERDICT. 

In  civil  actions,  see  Pleading,  {  433. 
In  criminal  prosecutlona,  see  IndlctmeBt  and 
Information,  |  20S. 

ALCOHOLIC  LIQUORS. 

Regulation  of  manufacture,  ase  and  sale,  see  In- 
toxicating Liquors. 

ALIBI. 

Instructions  as  to  defense,  see  Criminal  Law, 
S  775. 

ALIENATION. 

Of  married  woman's  separate  property,  see 

Huaband  and  Wife,  |  179. 
SusiMnslMi  of  absolute  power  of  alienation,  see 

Perpetuities,  |  6. 

ALIMONY. 

See  Divorce,  |  218. 
main 
397. 

ALLOWANCE. 

Of  alimony  or  counsel  fees  and  enenses  in  di- 
vorce proceedings,  see  Divorce,  f  218. 

Of  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror;! 361. 

Of  bill  of  exceptions,  see  Criminal  Law,  |  1002 ; 

Exceptions.  6111  of,  |  43. 
Of  separate  maintenance  to  wife,  see  Husband 

and  Wlfe^  H  283,  297. 

ALTERATION. 

Of  flow  or  discharge  of  water  as  ground  for 
compensation,  see  Eminent  Domain,  %  98. 

ALTERATION  OF  INSTRUMENTS. 

See  Reformation  of*Instrument8. 

2.  Even  an  immaterial  alteration  of  a  note 
without  authority  of  the  bolder  avoids  it.— Mc- 
Cormlck  Harvesting  Moch.  Co.  v.  Blair  (Mo. 
App.)  49. 

i  5.  An  alteration  of  a  promissory  note  held 
materia],  so  as  to  prevent  its  euforcement. — Mc- 
Cormick  Harvesting  Mach.  Co.  v.  Blair  (Mo. 
App.)  49. 

f  7.  The  alteration  of  a  note  held  not  ma- 
terial.— Baldwin  v.  Iloakell  Nat.  Bank  (Tex. 
Civ.  App.)  443. 


Sega^^  maintenance^  see  Husband  and  Wife, 
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I  23.  Unless  an  alteration  of  a  note  siTen  for 
goods  sold  was  fraadnleDtly  made,  tne  seller 
i-ould  sue  in  assumpsit  for  the  value  of  the 
goods,  though  the  alteration  invalidated  the 
notes  so  as  to  prevent  an  action  thereon.—Mc- 
Cormtcli  Harvesting  Hach.  Co.  t.  Blair  (Mo. 
App.)  49. 

I  29.  Every  material  alteration  of  a  promis- 
sorr  note  is  prima  facie  fraudulent. — McGor- 
mick  Harvesting  Mach.  Co.  v.  Blair  (Mo.  App.) 

AMBIGUITIES. 

Parol  or  extrinsic  evidence  to  construe  ambigu* 
oua  instrumeots,  see  Evidence,  Si  448-460. 

AMENDMENT. 

Of  particular  actt,  itutmmenU,  or  prooeedingt. 
See  Indictment  and  Information,  I  161 ;  Plead- 
ing, i  225. 

Constitution,  see  Constitntionai  Law,  |  9. 
Trreffularities  and  errora  at  toial,  see  Trial,  { 

Judgment,  see  Judgment,  f|  294-314. 
Pleading,  see  Pleading,  Sl  236-250. 
Record  on  appeal  or  writ  of  error,  see  Criminal 
Law,  i  1110. 

AMOUNT  IN  CONTROVERSY. 

Jurisdictional  amount,  see  Appeal  and  Error, 
I  45;  CSourta,  H  321,  m. 

'  ANIMALS. 

Carriage  of  live  stock,  eee  Carrleia,  H  217- 

230. 

Fence  laws,  see  Fences. 

Injuries  to  animals  from  operation  of  railroads, 
see  Railroads,  ff  407-443.  . 

I  57.  In  a  prosecution  for  violating  the  local 
stock  law,  it  was  essential  to  allege  and  prove 
the  precedent  steps,  required  by  law,  by  which 
the  stock  law  was  adopted. — Hul  v.  State  (Tex. 
Cr.  App.)  940. 

i  57.  Id  a  prosecution  for  violating  the  lo- 
cal stock  law.  Information  held  defective  for 
not  alleging  that  the  commissioners'  court  made 
an  order  directing  an  election  to  be  held  to  de- 
termine whether  horses,  cattle,  etc.,  should  be 

Ssrmitted  to  run  at  large.— HiU  v.  State  (Tex. 
'■r.  App.)  940. 

S  79.  Statement  of  statutory  liability  of 
owner  or  keeper  of  dog  for  killing  or  mBiming 
other  domestic  animals. — Adams  v.  Brown  (Mo. 
App.)  1065. 

S  83.  Statement  of  when  one  is  liable  as 
keeper  of  a  dog  for  its  injury  to  other  Jomeatic 
animals.— Adams  v.  Brown  (Mo.  App.)  1005. 

ANNULMENT. 

Actions  to  annul  written  instruments,  see  Can- 
cellaticm  of  Instruments. 

ANSWER. 

In  general,  see  Pleading,  {§  ^4-140. 
Operation  and  effect  as  appearance,  see  Appear- 
ance, I  8. 

To  intem^torin  to  jury,  see  Trial,  H  351. 
3G5. 

APPEAL  AND  ERROR. 

See  Exceptions,  Bill  of ;  New  Trial. 

Appellate  juriadictlon  of  particular  atate  coorts, 

we  Courts.  Si  207-247. 
Judicial  notice  of  matters  appearing  in  reports 

of  cases  on  appeal,  see  Evidence,  {  43. 
Remedy  by  appeal  or  writ  of  error  as  affecting 

right  to  vacate  judgment,  see  Judgment,  i  .'{So. 


Bevieio  to  tpedal  proeeedingt. 
Probate  proceedings,  aee  Wills,  |  384. 

Review  of  criminal  pro$ecuUon». 
See  ^iminal  >Law.  ft  1024r-1189:  Homidde; 

H  S88-840. 
By  h^waa  corpu,  wa  Habeas  Corpus. 

I.  HATUBS  Aim  rOBM  OF  B£MEDT. 

I  10.  The  remedy  by  petition  for  review  git- 
en  by  Rev.  St  1805,  art.  1375,  keUt  concurrent 
and  additlMial  to  the  remedy  by  writ  of  error. 
— Kru^  T.  Cobb  (Tex.  Civ.  App.)  723- 

ZX.  HATUBE  AMP  QBOUHDg  OF  AP- 
PEIXATE  JUBXSDIOnOH. 

}  20.  Where  the  district  court  was  without 
jurisdiction,  the  court,  on  ai^»eal  from  thejudg- 
ment  rendered,  acquired  none.— Bnah  t.  Young 
(Tex.  ay.  App.)  ua 

m.  DECISIONS  BEVCBWABUB. 

(  45.  Under  Ky.  St  |  050  (Rnsaeira  St  I 
278^,  held,  that  no  appeal  lies  from  a  diamiasal 
on  pulntiff'a  failure  to  plead  further  after  de- 
murrer aastalned  to  his  petition  in  an  action  to 
reoorer  150.80.— Spaldtnc  t.  Watben,  MneUer  & 
Co.  CKyyroi. 

.    (D)  Flulltr  of  Detenaluatloa. 

i  79.  A  judgment  which  In  no  way  disposes 
of  a  party  made  a  defendant  la  not  a  "final  judg- 
ment   end  is  not  appealable. — Griffin  t.  xerry 

(Tex.  Civ.  App.)  110. 

S  70.  A  judgment  held  to  dispose  of  all  the 
parties  to  the  case  rendering  it  appealable. — 
Griffin  v.  Terry  (Tex.  Civ.  App.)  115. 

i  70.  A  judgment  held  not  final  because  not 
disposing  of  the  controversy  between  all  the  par^ 
ties.— Florence  v.  Choice  (Tex.  Civ.  App.)  43ft. 

S  70.  A  judgment  In  trespass  to  try  title  held 
not  final,  and  writ  of  error  does  not  lie  to  re- 
view it.— McKnight  v.  McKnigbt  (Tex.  Civ. 
App.)  734. 

(B)  nature.  Scope,  and  BSect  of  D«claloa. 

S  106.  Refusal  of  the  trial  judge  to  file.  a& 
required  by  Laws  1007,  p.  446,  c.  7,  conclu- 
sions of  fact  and  law  when  a  demand  is  made 
therefor,  is  reversible  error.- Wandry  t.  Wil- 
liams (Tez.)  85. 

IV.  BIGHT  OF  REVIEW. 

Criminal  proMctttions,  see  Orlminal  Law,  I 
1024. 

<A)  Peraoaa  KnUlled. 

I  150.  Where  a  judgment  debtor  answered  in 
garnishment  proceedings  and  denied  that  the 
garnishee  was  indebted  in  accordance  witb  the 
garnishee's  admission,  the  debtor  could  not  ap- 

g>al  from  a  judgment  against  the  gamisbee. — 
augbn  V.  J.  B.  McEee  Co.  (Tex.  Civ.  AmA 
782. 

(B)  Bstoppel,  Waiver,  or  Aarreeneata  Af- 
fecting Rlskt. 

8  164.  Where  plaintiff  takes  a  Donsult  be- 
cause of  a  ruling  which  prevents  recovery,  he 
may  have  such  ruling  reviewed  by  an  appeal 
from  the  judgment  refusing  to  set  aaide  the  non- 
suit.—Ford  V.  Houston  ft  T.  C.  R.  Ok  (Tex. 
Civ.  App.)  715. 

V.  PBESEWTATIOW   AED  BE8EBVA- 
TIOK  Df  jLOWEB  COURT  OF 
OROmrDB  OF  REVIEW, 

Criminal  prosecutions,  tee  Criminal  Law.  IS 

1032-10r3. 
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<A>.  Ipsoei  4Uia  4ti«stloiiN  In  IfOvrer  Court.' 

f  172.  The  court  oq  appeal  held  not  entitled 
to  taJie  a  matter  into  oonsideratlon  because  not 
raised  In  the  court  below.— Erie  Oty  lion  Woifcs 
T.  Noble  (Ttix.  Civ.  App.)  172. 

I  173.  In  a  suit  to  recover  land  sold  under  a 
partition  decree,  held,  that  the  court  on  appeal 
cannot  disturb  the  d^ree  on  the  ground  of 
minority  or  coverture  where  tbese  questions 
■wen  not  raised  in  the  trial  court.— Hector  v. 
Mann  (3fo.)  1109;  Same  v.  Warren  ^o.)  1119. 

R  ITS.  A  party  on  appeal  keld  not  entitled  to 
uTg6  objections  not  raised  in  the  trial  conrt.— 
Curtis  T.  LAu^Un  (Mo.  .^.).66b 

.  S  178.  Where  a  defense  was  not  pleaded  in 
the  answer  or  otherwise,  it  cannot  be  noticed 
upon  appeal.— Pryor  v.  Crum  (Mo.  App.)  507. 

ti  179.  On  appeal,  Acid  that  the  action  of  the 
trial  court  in  fixing  an  attorney's  fee  for  a  trus- 
tee would  not  tw  disturbed.— Curtis  T.  I^nghlin 

(Mo.  App.)  5a 

{  179.  Defendant  cannot  u^  on  appeal' that 
a  certain  measure  of  damaires  should  nave  been 
adopted  when  it  did  not  request  any  instruction 
submitting  that  measure  of  damaces,  or  other- 
wise raise  the  qnestion  below. — Drake  v.  City  of 
Bosworth  (Mo.  App.)  670. 

(B)  O^Jeetlaas  mafl  Hotlana*  ma*  Rsllnca 
TtaeraoB, 

Criminal  prosecution,  see  Criminal  Lav,  H 
1032-1068. 

§  ISn.  In  a  suit  to  recover  land  sold  under 
B.  partition  decree,  it  cannot  be  urged  for  the 
first  time  on  appeal  that  the  partition  decree 
-was  void  because  the  judge  who  presided  in 
the  suit  was  a  brother  of  one  of  the  parties  and 
the  other  parties  did  not  consent  to  bis  acting. 
—Hector  v.  Mann  (Mo.)  1109 ;  Same  v.  Warren 
(Mo.)  1119. 

K  187.  An  objection  for  defective  parties 
plalntitF  cannot  he  raised  for  the  first  time  on 
appeal.~Knear  Mining  Co.  v.  T.  J.  Sblnn  &  Co. 

(Ark.)  1045. 

S  195.  In  a  suit  to  recover  land  under  a  par- 
tititm  decree,  it  cannot  be  urged  on  appeal  that 
thfere  was  an  amended  petition  tiled  in  the  par- 
tition suit  which  described  different  land  and 
stated  an  essentially  different  cause  of  action, 
where  it  does  not  appear  that  the  point  that 
the  amended  jtetition  stated  a  different  cause 
of  action  was  made  or  relied  on  in  the  trial 
court- Hector  v.  Mann  (Mo.)  1100;  Same  v. 
Warren  (Mo.)  1119. 

I  213.  Where  there  was  in  the  evidence  an  Is- 
sue of  fact,  proper  for  submission,  but  a  party 
did  not  ask  to  have  it  submitted,  he  cannot  urge 
the  failure  to  submit  as  ground  for  reversal. — 
Brady  v.  Maddox  (Tex.  Civ.  App.)  730. 

{  215.  Instructions  which,  though  somewhat 
ambiguous  and  misleading,  could  have  been  cured 
by  a  specific  objection  tliereto,  which  was  not 
made,  would  not  be  ground  for  reversal. — St. 
Louis,  I.  M.  &  S.  Ry.  Go.  v.  Dallas  (Ark.)  247. 

I  216.  A  party  cannot  complain  that  a  charge 
is  not  eufiSciently  definite,  where  he  did  not  re- 
quest one  more  specific. — International  Sc  G-  N. 
Ry.  Co.  V.  Bogera  (Tex.  Civ.  App.)  446. 

I  21G.  Failure  to  submit  issues  held  not 
ground  for  reversal  of  judgment  where  the  court 
was  not  requested  to  submit  such  issues. — 
Trabue  v.  Cook  (Tex.  Civ.  App.)  455. 

S'  232.  The  appellate  court  can  consider  only 
the  objection  made  to  evidence  on  its  introduc- 
tion. District  and  County  Rules  58  (67  S.  W. 
xxiv).— Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Thompson 
(Tex.  Civ.  App.)  144. 


(O'  Bs;eepttopa> 

Criminal  prosecutions,  see  Criminal  Law,  f 
1056. 

§  250.  The  Supreme  Court  can  rule  upon 
the  competency  of  plaintiffs  as  witnesses  on  an 
appeal  in  an  equity  case,  though  no  exception 
was  saved  to  the  chancellor's  failure  to  rule 
upon  their  competency.— McKee  v.  Downing 
(Mo.)  7. 

(D)  Uatlons  for  ICew  Trial. 

i  281.  In  absence  of  a  motion  for  new  trial, 
otOj  errors  apparent  on  the  record  proper  will 
be  condderea  on  appeal.— Haglin  t.  Atkinson- 
Williamson  Hardware  Co.  (Ark.)  518. 

S  288.  Error  In  excluding  evidence  Is  waiv- 
ed by  failure  to  make  the  exclusion  a  ground 
of  motion  for  new  trial. — King  v.  Black  (Ark.) 
237. 

i  294.  The  sufficiency  of  the  evidence  will 
not  be  considered  in  absence  of  a  motion  for  a 
new  trial.— International  &  G.  N.  R.  Co.  v. 
Miller  (Tex.  Civ.  App.)  109. 

{  294.  That  the  evidence  does  not  support 
the  verdict  cannot  be  assigned  as  error  when 
such  point  has  not  been  raised  In  motion  for 
new  trial.— International  ft  O.  N.  R.  Co.  v. 
Owens  (Tex.  Civ.  App.)  210. 

S  295.  As  the  error  in  making  a  judgment 
include  the  penalty  and  attorney's  fee  appeared 
in  the  judgment  itself,  motion  for  new  trial 
was  unnecessary  to  bring  it  to  the  attention 
of  the  appellate  court. — Industrial  Mut.  In- 
demnity Co.  V.  Armstrong  (Ark.)  236. 

VX.  PARTIES. 

{.  827.  Plaintiff  bringing  a  writ  of  error 
against  defendant  in  an  action  for  the  title  and 
possession  of  personalty  held  required  to  make 
the  sureties  In  defendant's  replevy  bond  parties 

thereto.— Clark  v.  Lowe  (Tex.  Civ.  App.)  733. 

S  327.  Plaintiff  appealing  from  a  Judgment 
in  trespass  to  try  title  held  required  to  make  a 
party  atfe<'ted  by  the  judgment  a  party  to  the  ap- 
peal.—McKnight  V.  McKuight  (Tez.  CSv.  App.) 
734. 

Vn.  SEQUISXTEI AKD  PBOOEEDIMOB 
TOB.  TBAITSFEB  OF  CAUSE. 

<A)  Tim*  of  TalclKv  Pro««eAJBCS. 

f  345.   That  appellant  is  given  time  within 
which  to  prepare  and  teoder  his  bill  of  evi- 
!  dence  and  exceptions  held  not  to  prevent  the 
I  running  of  Ci:p.  Code  Frac  {  738,  fixing  the 
'  time  for  filing  the  appeal.— Willis  t.  Witt  (Ky.) 
3U2. 

(B)  Petltftom  or   Pr»rer,  AIIowkboo,  mbA 

Gertlflcmie  or  Afld«Tit. 

Review  of  proceedings  of  probate  conita,  see 
Courts,  I  202. 

§  361.  Misstatements  of  the  date  of  a  Judg- 
ment in  the  petition  for  a  writ  of  error  from 
the  district  court  to  the  Court  of  Civil  Appeals 
held  waived  by  a  failure  to  move  to  diami(<s  the 
writ  in  that  court.— Murphy  v.  Williams  (Tex.) 
900. 

S  361.  Misstatements  of  the  date  of  a  Judg- 
ment in  the  petition  for  a  writ  of  error  from 
the  district  court  to  the  Court  of  Civil  Appeals 
held  immaterial.- Murphy  t.  Williams  (Tm.) 
900. 

(C)  PariBcnt  of  Fe«s  or  Costa,  and  Bosds 

or  Other  Seonrltles. 

§  384.   Misstatements  of  the  date  of  a  judg- 
mont  in  the  bond  for  a  writ  of  error  from  the 
district  court  to  the  Court  of  Civil  Appeals  held 
:  immaterial.— Murphy  v.  Williams  (Tex.)  900. 
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i  392.  MiMtatements  of  the  date  of  a.  jndg- 
meat  in  the  bond  for  a  writ  of  error  from  the 
district  court  to  the  Conrt  of  Civil  Appeals  held 
waived  b7  a  failure  to  move  to  dismiss  the  writ 
ia  that  court— Mnrphy  v.  Williams  (Tex.)  900. 

I  895.  Under  Civ.  Code  Prac  t  724,  where 
an  appeal  bond  was  not  executed  before  the 
eleik  of  drcnit  ooart  within  60  days  after  the 
judgment,  the  appeal  from  county  court  held 
^peri^^  dlsmisBed.— Caplinger   t.  Pritchard 

irXU.  EFFECT  OF  TRARSFER  OF 
0AU8E  OB  PROOEEDIWOS 

<A>  Powers    and   Proce«dlBva    of  IfOwer 
Govrt. 

I  439.  rnie  allowance  of  an  appeal  does  not 
prevent  the  trial  court  from  thereafter,  during 
the  same  term,  setting  aside  its  jadfcment  and 
enterine  a  proper  one.— Caaey  v.  St.  Louis  &  B. 
F.  TL  Co.  (Mo.  App.)  562. 

IX.  SUPERSEDEAS  OR  STAT  OF  FRO- 

OEEDIlfaS. 

Assignment  of  claim  under  supersedeas  bond, 

see  Assignments,  |  73. 

S  485.  A  supersedeas  bond  prevents  the  fur- 
ther taking  of  any  step  under  the  Jud^ent. 
and  leaTCB  the  matters  In  the  condition  in 
which  they  were  when  fhe  supersedeas  took 
effect— Love  t.  Oabn  (Ark.)  256. 

I  490.  Where  a  judgment  holding  an  Injunc- 
tion improperly  granted  was  superseded,  the 
supersedeas  suspends  the  judgment,  and  no  ac- 
tion can  then  be  brought  on  the  injunction  bond. 
—United  States  PldeU^  &  Onaian^  Co.  T. 
Herzig  <Ky.)  279. 

Z.  RECORD  AlVD  PROOEEDIirOB  HOT 
IN  RECORD. 

Review  of  criminal  ptosecntions,  see  Criminal 
Law,  a  1090-1124. 

<A)  Mattars  to  1>e  Showa  br  KeaordL 

}  511.  Recitals  In  the  abstract  of  record  held 
to  show  timely  filing  of  the  bill  of  exceptions.- 
Ives  V.  Crawford  County  Faimeta*  Bank  (Mo. 
App.)  28. 

I  512.  Appeal  from  district  court  In  probate 
matters  will  be  dismissed  for  want  of  jurisdic- 
tion ;  the  record  not  affirmatively  showing  juris- 
diction of  the  district  court  by  proper  appeal 
from  probate  court— Goodwin  r.  Walker  (Tex. 
Civ.  App.)  462. 

(B)  Seope  aad  Coateata  at  Re«ord. 

I  637.  Matters  of  exception  held  not  review- 
able, where  the  bill  of  exceptions  was  not  filed 
^^ime.— Tillman  v.  City  «f  Glasgow  (Mo.  App.) 

<0)  irceeasUr  of  Bill  of  Bxeeptloaa*  Caae, 
ar  Statemeat  of  Vaeta. 

Making  and  Sling  of  bill  of  exceptions;  see  Ex- 
ceptions, Bill  of. 

Review  of  criminal  prosecutiona,  see  Criminal 
Law,  SS  1090-1124. 

S  547.  Error  in  overruling  a  motion  for  a 
continuance  will  not  be  cooaidered  on  appeal 
where  the  error  is  not  presented  by  a  bill  ol 
exceptions  in  accordance  with  rule  55  for  dis- 
trict and  county  courts  (07  S.  W.  liv). — Trabue 
v.  Cook  (Tex.  Civ.  App.)  455. 

I  648.  In  absence  of  a  statement  of  facts  on 
appeal  from  a  judgment  awarding  a  material- 
man part  of  the  amount  claimed,  held,  that  it 
could  not  be  said  that  the  judgmeut  for  plaintiff 
for  only  a  part  of  hi»  claim  was  contrary  to  the 


findings.— ElUott  v.  Waltes  A  Wilkle  (Tcr.  CSt. 
App.)  992. 

{  548.  In  absence  of  a  statement  itf  facts, 
the  Conrt  of  Civil  Appeals  can  only  consider 
the  pleadings,  findings,  and  judgment,  and  can- 
not cmsider  any  error  dei»ending  uiKni  the  suf- 
ficiency of  the  evidence.— Elliott  t.  Waites  ft 
Wilkie  (Tex.  Civ.  AppJ  992. 

I  S6S.  The  Supreme  Goart  cannot  consider 
error  in  refusing  to  permit  an  amended  answer 

to  be  filed,  where  it  was  not  made  a  part  of  the 
record  by  order  of  court  or  bill  of  exceptions, 
though  it  was  copied  into  the  record. — Hemdon 
V.  Louisville  Nat.  Banking  Co.  (Ky.)  835. 

(D)  CoateatB,  Haklnar,  aad  Settleatemt  of 
Case  or  Stateseat  of  Facts. 

I  569.  A  purported  statement  of  facta  not 
signed  by  any  one,  or  approved  by  the  trial 
court,  cannot  be  considered  on  appeal. — EUliotc 
V.  Waites  &  Wilkie  (Tex.  Civ.  App.)  992. 

(B)  Ahatracts  of  BeoarA. 

Bevlew  of  criminal  prosecntionsL  see  Criminal 
Law,  I  1103. 

{  580.  The  statutory  requirement  tliat  appel- 
lant shall  file  an  abstract  of  the  entire  recoid 
cannot  be  disregarded.— Webster  v.  Berry  (Ma 
App.)  107a 

!  586.  Where  the  record  contained  conclu- 
sions of  appellant  as  to  the  effect  of  testimony, 
but  no  abstract  of  the  same,  it  was  fatally  de- 
fective as  not  complying  with  rule  9  of  the  Su- 
preme Court,— Bloomer  t.  Cone  &  Co.  (A^) 
254. 

S  592.  Where,  upon  appeal,  the  evidence  uf^ 
on  which  the  court  rendered  the  decree  dismiss- 
ing appellant's  complaint  ia  not  abstracted,  the 
decree  will  be  lUBrmed.— Poe  t.  Poe  (Ark.)  1029. 

tV)  Haldav,    Form*    an«    Be«ataltca  ac 
Tvaaaaript  or  Ketara. 

Review  of  criminal  prosecutions,  see  Cnminal 
Law,  1 1104. 

(H)  TraaaialsstOB.  miac,  VrlmUn^,  aad 
Sarrlee  of  Coplea. 

i  019.  Failure  of  the  clerk  to  send  op  m  state- 
ment of  facts  ia  no  excuse  for  a  defect  in  the 
record.— Shaw  t.  Scfauch  (Tex.  Civ.  App.)  688. 

(D  Defeats,  OWeetloaa,  AmeadBScat*  aad 

Coneetlea. 

Review  of  criminal  prosecutions,  see  Criminal 

Lew,  f  1110. 

S  634,  Where  the  record  renders  It  Imprac- 
ticable to  examine  into  ttie  merits  of  the  appul, 
it  will  be  diamIssedw-<!iHnptoii  t.  Rasmnssen 

(Mo.  App.)  575. 

S  635.  Under  Supreme  Court  rule  9,  an  ab- 
stract which  did  not  show  that  the  appellant 
filed  a  motion  for  new  trial,  and  that  it  was  de- 
nied, was  fatally  defective,  so  that  the  jutUwnt 
will  be  affirmed;  no  errors  appearing  in  the 
record  proper.— Hoclin  v.  Atkinion-Williamson 
Hardware  Co.  (Ai£^  518. 

{  635.  When  appellant's  abstract  did  net  set 
forth  BO  much  of  the  record  as  was  necessary 

to  understand  the  questions  presented  as  requir- 
ed by  Court  of  Appeals  Rule  15,  and  the  jude- 
ment  was  valid  on  its  face,  it  will  be  affirmed. 
— Stroup  V.  Thomas  (Mo.  App.)  1069. 

I  644.  Where  no  objection  is  made  to  the  ab- 
stract of  the  evidence,  the  conrt  on  appeal  will 
assume  that  the  abatiact  la  oorrectr-Poe  t.  Poe 

(Ark.)  1029. 

S  659.  Failure  of  the  clerk  to  send  up  a  atatp- 
ment  of  facts,  which  has  not  been  discovered  by 
counsel  until  after  decision,  is  no  reasoa  for 
certiorari  to  perfect  the  record. — Shaw  v.  Sdiuth 
(Tex.  Civ.  App.)  68a 
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imm  CeatrmUetlMK. 

fierlew  of  erimtnal  proMcntions,  see  Criminal 
Lftw.  H  1111.  1112. 

I  662.  The  court  on  appeal  Is  bound  by  a 
^larse  as  stated  in  the  record  and  must  as- 
snme  that  It  Is  there  correct);  stated,  where  ft 
differs  from  the  statement  thereof  in  the  api>el- 
lant's  brief.— Western  Union  Telegraph  Co.  t. 
Bennett  (Tex.  Civ.  App.)  151. 

S  665.  The  Sapreme  Court  will  take  appel- 
lant>  abstract  as  the  record  of  the  proceedings 
below,  unless  its  correctness  is  questioned  by 
appellee;  and  a  statement  therein  that  a  mo- 
tion for  new  trial  was  filed  and  overruled  suffi- 
ciently shows  the  lower  court's  refusal  to  cor- 
rect tiie  allemd  errors^Haglla  v.  Atkinson- 
yniliamson  Hardware  Co.  (Ait.)  618. 

(K)  (tacBtloaa  PMMnteA  for  Rerlew. 

Hevlew  of  criminal  prosecutions,  see  Criminal 
Law,  81  1114-1124. 

f  67^.  An  abstract  of  record  held  insufficient 
to  allow  consideration  of  the  bill  of  exceptions. 
—Webster  v.  Berry  (Mo.  App.)  1078. 

$  671.  Where  the  record  contains  neither 
statement  of  facts,  conclusions  by  the  court,  nor 
bill  of  exceptions,  there  Is  nothing  for  the  court 
to  leview.— Shaw  t.  Schoch  (Tiz;  Civ.  App.) 
688. 

i  673.  A  jadgment  cannot  be  reversed  be- 
cause suit  was  not  brongbt  within  one  year's 
limitation,  where  there  is  nothing  in  the  record 
by  which  it  could  be  determineif  when  the  ac- 
tion was  brought.~McKee  v.  Downing  (Mo.)  7. 

8  679.  Where  It  does  not  appear  from  the 
record*  that  the  genera]  demurrer  to  the  petition 
was  acted  on  below,  the  Question  of  the  snffl- 
i^ency  of  the  petition  ia  not  presented.— Polte- 
vent  V.  Scarborough  (Tex.)  87. 

S681.  In  a  suit  to  recover  land  under  a  par- 
on  decree,  it  cannot  be  urged  on  appeal  that 
there  was  an  amended  petition  filed  In  the  parti- 
tion suit  which  defcribed  dltFerent  land  ana  stat- 
ed an  essentially  different  cause  of  action,  where 
no  defwription  of  the  land  as  set  out  in  either 
petition  appears  in  the  record. — Hector  v.  Mann 
(Mo.)  1100;   Same  v.  Warren  (Mo.)  1119. 

I  686.  A  bill  of  exceptions  held  not  to  show 
error  In  overmling  a  ctaallenge  for  canse  to  a 
Juror.— International  &  O.  M.  B.  Co.  t*  Owens 
(Tex.  <Sv.  App.)  210. 

f  609.  Error  In  giving  an  tnstmctlai  will 
not  be  considered  where  the  transcript  does  not 
show  that  it  was  given.— King  t.  Black  (Ait.) 
237. 

XI,  AMnOtflMESn  OF  SBBOBS. 

Review  of  criminal  pn»ecntl<»us  see  Criminal 
Law,  f  1129. 

I  719.  In  the  absence  of  an  assignment  of  er- 
ror or  propositions,  the  objection  in  argument  to 
certain  evidence  will  not  be  considered.— Finberg 
T.  OUbert  (Tex.  Civ.  App.)  979. 

S  730.  An  assignment  of  error  complaining 
of  the  court's  failure  to  submit  ao  issue  m  a  cer- 
tain manner,  although  charges  were  regtiested, 
held  luafficient.— Ghilveston,  H.  ft  S.  A.  By.  Co. 
T.  Word  (Tex.  Civ.  App.)  47& 

I  781.  An  assignment  of  error  that  "the  ver- 
dict of  the  Jury  is  greatly  excessive"  ia  obnox- 
ious to  the  rules  of  the  Courts  of  Civil  Appeals, 
and  will  not  be  considered.— International  &  G. 
N.  R.  Co.  V.  Miller  (Tex.  Civ.  App.)  109. 

i  736.  Assignments  presenting  different  quea- 
tionSf.  unaccompanied  by  any  proposition,  will 
not  be  revlewed^Kruecel  v.  Cobb  (Tex.  Civ. 
App.)  723. 


{  7^  An  assignment  of  error  held  such  that 
it  would  not  be  considered.- Well  v.  Martinez 
(Tex.  Civ.  App.)  116. 

I  742.  An  assignment  of  error  on  appeal  on 
the  ground  that  a  coaclasion  of  fact  was  not 
supported  by  evidence  held  without  merit.— Well 
V.  Alartinea  (Tex.  Cir.  App.)  116. 

I  742.  An  assignment  of  error  lield  sneh  that 
It  would  be  overmled.— Well  r.  Martinez  (Tex. 
Civ.  AppO  lie. 

I  74S.  In  considering  assignments  complain- 
ing of  the  refusal  of  InstructionB,  the  court  Is 
confined  to  the  proposition  stated  under  the  aa> 
slgnment- Houston  &  T.  O.  B.  Co>  r.  Hanks 
(Tex.  Civ.  App.)  136. 

I  742.  The  statement  under  an  assignment 
of  error  held  required  to  show  wherein  assump- 
tion of  a  fact  in  an  inBtructkm  was  prejudicial. 
—Chicago,  R.  I.  ft  G.  By.  Co.  t.  Thompson 
(Tex.  Civ.  App.)  144. 

I  742.  The  statement  under  an  assignment  of 
error  held  required  to  point  out  facts  making 
rejection  of  a  requested  charge  prejudicial.— 
Chicago,  K.  I.  ft  Q.  By.  Co.  v.  Thompson  (Tex. 
Civ.  App.)  144. 

S  742.  A  propoflition  under  an  assignment  of 
error  held  not  snstained  by  the  statement  there- 
under.—Galveston,  H.  ft  B.  A.  By.  Co.  T. 
Grant  (Tex.  Civ.  App.)  140. 

S  742.  Where  an  assignment  of  error  is  not 
followed  by  a  statement  as  required  hj  the  rales, 
it  will  be  overruled. — Covington  v.  Sloan  (Tex. 
Civ.  App.)  690. 

I  742.  Assignments  of  error  as  to  which 
there  is  no  statement  from  the  record  follow- 
ing the  propositions  thereunder,  as  required  by 
rule  31  (67  S.  W.  xvi)  of  the  Court  of  Civil  Ap- 
peals, need  not  be  couldered.— Siftvert  v.  Un- 
derwood (Tex.  Oir.  App.)  7Z1. 

S  742.  Assignments  presenting  different  ques- 
tions, unaccompanied  by  any  proposition,  will 
not  be  reviewed.- Eruegel  v.  Cobb  (Tex.  Glr. 
App.)  723. 

I  750.  An  assignment  of  error  that  the  court 
erred  in  not  sustauing  a  plea  in  abatement  held 
not  reviewable  in  the  absence  of  an  assignment 
attad^ing  a  finding  of  fact.— City  Loan  ft  Trust 
Co.  T.  Sterner  (Tex.  Civ.  App.)  207. 

Xn.  BKIEFB. 

Beview  of  criminal  prosecutions,  see  Criminal 

Law,  I  1180. 

S  768.  The  Supreme  Court  accepts  appel- 
lant's assignments  of  error  urged  In  his  brief  as 
being  properly  raised  in  the  motion  for  new  tri- 
al, unless  appellee  claims  the  contrary.— Haglin 
V.  Atkinson-Williamsoo  Hardware  Co.  (Ark.) 
518. 

Zm.  DZBKIMAX.,  WXTHDBAWAI.,  OK 
ABAMDOmiElfT. 

Review  of  criminal  prosecations,  see  Criminal 

Law,  i  1131. 

XV.  HEABIHO  AMD  BEHEABIWO. 

S  832.  Failure  of  the  clerk  to  send  up  a  state- 
ment  of  facts  whidi  has  not  been  discovered  by 
counsel  \iBtil  after  dedslon  is  no  reason  for 
rehearing.— Shaw  V.  Scfauch  (Tex.  Civ.  App.) 

688. 

I  835.  Questions  to  which  the  court's  atten- 
tion was  not  called  in  the  original  brief  and  ab- 
stract cannot  be  reviewed  on  rehearing. — Blank 
V.  Hiiddleston  (Ark.)  7Sti. 
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ZVZ.  BEVXEW. 

GriDiinal  proBecQtloiu,  see  Criminal  Law,  U 

1134-1173. 
Pzobate  pmceedbim  Me  Wills,  |  884. 

(A)  8«ope  AHd  Bxteat  Im  GeMral. 

Criminal  pnMecutioiu,  see  Criminal  Law,  | 

1134. 

I  837.  In  determinins  whether  a  letter  writ- 
ten by  plaintiff  addressed  to  defendant  was 
properly  excluded  when  offered  by  plaintiff  on 
the  ground  that  the  evidence  did  not  show  a  de- 
liTeiT,  the  evidence  aa  to  delivery  of  the  letter 
should  be  viewed  from,  the  standpoint  ot  plain- 
tiff's evidence.— Sills  v.  Bur^  (Mo.  App.)  605. 

S  837.  The  Supreme  Court  in  testing  the 
validity  of  the  judgment  in  tiespasa  to  ti7  title, 
alleged  to  be  incoirect  In  It*  description  of  the 
land,  may  look  to  the  evidence  to  aid  In  its 
interpietation.— Poitevent  v.  Scarborough  (Tex.) 
87. 

I  854.  A  ruling  dismissing  a  petition  will 
not  be  reversed  because  the  reason  given  there- 
for  is  unsustainable,  where  the  ruling  is  prOT>er 
on  other  gronnda.— Kmegel  v.  Cobb  (Tex.  Olv. 
App.)  723. 

(B)  laterloetttorr,  GollMarmlf  mmA  Bappl*- 
mentftrr  P)roee«dlilv«  daestlo**. 

i  874.  The  sufflclency  of  a  petition  against 
one  at  whose  instance  Interpleas  were  filed  held 
not  material.— Ives  v.  Crawford  County  Fai> 
mers' '  Bank  (Mo.  App.)  23. 

{ 8  87Q.  On  an  appeal  by  a  surety  from  the 
adgincnt  ai^ai&st  him  upon  the  cross-petition  of 
iis  co-sarety  for  contrlbntion  after  judgment 
was  rendered  against  the  latter  for  the  creditor 
and  satisfied,  a  ruling  made  upon  questions  aris- 
ing in  the  original  action  by  the  creditor  cau- 
not  be  considoed.— Fritts  v.  Kirchdorfer  (Ky.) 
882. 

(O)  Parties  Entitled  to  Allese  Urrov. 

Criminal  prosecutions^  see  Criminal  Law,  % 
1137. 

S  882.  Defendant  cannot  complain  of  the  fail- 
ure of  an  instruction  to  cover  a  certain  point, 
where  the  court  sustained  his  objection  to  an 
Instruction  covering  this  point  offered  b;  plain- 
tIff.-Elk  Coal  Co.  V.  Bingham  (K7.)  314. 

i  882.  A  party  held  not  to  Invite  siibmlasion 
to  the  jury  of  an  issue.— IMudd  v.  Missonri,  K. 
&  T.  Ry.  Co.  (Mo.  App.)  59. 

§  882.  In  an  action  for  injuries  to  a  passen- 
ger on  a  street  car,  defendant  held  not  entitled 
to  complain  of  an  instruction  for  plaintiff, 
where  it  used  the  same  language  in  some  of  ita 
instmctions  whidi  were  also  given.— Lehnick  v. 
Metropolitan  St.  By.  Co.  (Mo.  App.)  542. 

(B)  PreatiBBptloiiB. 

Review  of  criminal  prosecntlons,  see  Criminal 

Law,  g§  1141,  1144. 

S  901.  The  burden  is  upon  appellant  to  show 
error  in  rejecting  a  charge.- Beavers  v.  Baker 
(Tex.  Civ.  App.)  450. 

§  907.  Where  a  decree  recites  that  the  issues 
were  determined  on  oral  and  written  evidence, 
which  is  not  brought  into  the  record,  it  will  be 
presumed  that  the  decree  was  warranted  br  the 
evidence.— Bloomer  v.  Cone  &  Co.  (Ark.)  254. 

S  907.  In  the  absence  of  testimony,  all  pre- 
sumptions will  be  indulged  in  favor  of  the 
court's  findinc  on  appeal.- Stroup  v.  Thomas 
(Mo.  App.)  1069. 

i  909.  In  replevin  for  a  building,  it  would 
lie  presumed,  in  support  of  a  judgment  for 
plaintiff,  in  the  absence  of  proof,  that  it  was 
personal  property^— Marshall  v.  Moore  (Mo. 
App.)  58."). 


t  911.  In  a  suit  to  recover  land  aoAd  mufer 
a  partition  decree,  evidence  held  not  to  abov 
that  the  Judge  who  tried  the  caae  and  <Mie  of  the 
parties  were  brothers.— Hector  v.  Uaon  (MoJ 
1109;  Same  y.  Warren  (Mo.)  1119. 

{  927.  Where  the  evidence  is  subetantial,  the 
court  on  ai^al.  in  considering  a  demurrer  to 
the  evidence,  will  accept  it  as  true. — Walker  v. 
Lewis  (Mo.  App.)  667. 

S  928.  Where  there  is  nothing  In  the  record 
to  show  which  party  offered  an  Instniction  that 
was  given,  it  will  be  presumed  that  it  was  given 
by  the  court  without  the  request  of  either  par^ 
ty.— Chesapeake  ft  O.  By.  Go.  t.  Marcnm  (Ky.) 
293. 

I  931.  Under  the  facts,  held  it  must  be  as- 
sumed that  if  there  was  any  evidence  inadmia- 
Bible  on  stated  gronnd,  it  was  not  considered  by 
the  trial  court.— Rowan  v.  Stockwell  (Tex.  CSv. 
App.)  14a 

{  931.  In  the  absence  of  a  bill  of  exceptions 
to  the  refusal  of  a  trial  judge  to  grant  a  mo- 
tion for  findings  of  fact  and  concIusionB  of  law, 
it  will  be  presumed  that  the  Judge  knew  noth- 
ing about  the  motion.— Covington  v.  Sloan  (Tex. 
Civ.  App.)  690. 

I  932.  It  will  not  be  irresumed  th^t  the  jair 
took  into  consideration  in  assessing  the  dam- 
ages an  item  of  which  there  was  no  evidence.— 
Yanderiiurgh  v.  St  Louia  ft  8.  F.  B.  Co.  (Mo. 
App.)  663. 

{  934.  All  presumptions,  consistent  with  the 
record,  must  be  indulged  to  support  the  jmlg- 
ment  below.— Kreugel  v.  Rawlins  (Tex.)  419. 

}  The  court  on  appeal  held  not  entitled 

to  presume  that  writings  read  in  evid«tce  and 
omitted  from  the  bill  of  exceptiona  were  snfE- 
cient  to  Bustain  the  judgment  not  sDstainable 
by  the  evidence  In  the  hill  of  exceptions. — St. 
Louis,  I.  M.  ft  S.  Ry.  Ca  v.  Townea  ^ik.)  1036. 

(F)  Dlseretlon  of  I«ewer  C«ms^ 

§  959.   The  right  to  file  amended  pleadings 

after  the  trial  has  begun  is  within  the  discre- 
tion of  the  trial  judge,  and.  unless  abused,  bis 
action  will  not  be  disturbed. — Illinois  Cent.  R. 
Co.  v.  Frost  (Ky.)  821. 

f  966.  A  motion  for  a  continuance  is  address- 
ed to  the  sound  discretion  of  the  trial  court,  and 
its  ruling  will  not  be  disturbed  unless  mani- 
festly abused.— St  Louis  Southwestern  By.  Co. 
V.  Jackson  (Aik.)  241. 

S  966.  Exercise  of  the  trial  court's  discre- 
tion in  denying  an  application  for  a  continuance 
will  not  be  reviewed  unless  manifestly  abused. — 
B^r  Mining  Co.  v.  T.  3.  Sbinn  ft  Go.  (Ark.) 

I  978-  When  objection  to  a  Juror  Is  made  aft< 
er  a  verdict  for  the  first  time.  It  becomes  to  some 
extent  a  matter  of  discretion  whether  or  not  the 
verdict  should  be  set  aside ;  and,  when  no  fraud 
or  collusion  of  the  successful  par^  is  ^own,  an 
order  refusing  a  new  trial  will  not  be  disturb- 
ed.—Gershner  V.  Scott-Mayer  Gommisiion  Co. 
(Ark.)  772. 

§  984.  A  disallowance  of  witnesses'  mileage 

fees  held  to  be  based  upon  an  erroneous  view  of 
the  law,  so  that  the  judgment  disallowing  such 
fees  was  reviewable. — McKewen  v.  St  Louis, 
I.  M.  &  S.  Ry.  Co.  (Ark.)  506. 

(G)  (iaestloaa  of  Vaot,  Verdicts,  aad  Plsd- 

Review  of  criminal  prosecutions,  see  Criminal 
Law,  M  1159.  1160. 

i  993.  A  findinj;  for  defendant  on  an  Issue 
will  not  be  set  aside  because  the  greater  quid- 
ber  of  witnesses  testified  thereon  in  plalntlff'i 
favor.— West  Louisville  Brewing  Co.  v.  Schae- 
fer  (Ky.)  395. 
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- 1  904.  A  verdict  la  conclusive  on  the  appel- 
late court  as  to  the  credibili^  of  the  witnesses. 
—Brady  t.  Maddoz  (Tex.  Ov.  AppO  TO^ 

I  097.  On  apiieal  from  a  Jadgment  on  a  ver- 
dict directed  for  plaintiff,  the  court  must  view 
the  testimony  in  its  light  most  favorable  to  de- 
fendants.—&lontgomery  &  Co.  V.  Arkansas  Cold 
Storage  &  Ice  Co.  (Ark.)  768. 

i  997.  In  an  action  against  a  city  for  per- 
sonal injuries  from  falling  over  a  wire  stretched 
across  the  sidewalk,  the  question  whether  a  ver- 
dict should  be  directed  for  defendant  held  for 
the  trial  court.— Asblll  v.  City  of  Joplin  (Mo. 
App.)  22.  ^  If  \ 

i  907.  Where  the  only  error  assigned  on  ap- 
peal is  that  the  court  erred  in  refusing  to  sus- 
tain  a  demurrer  to  the  testimony,  If  the  evidence 
will  sustain  the  verdict  upon  any  theory  of  the 
law  applicable  thereto,  judgment  must  be  af- 
firmed.--dover  v.  Joplin  &  P.  By.  Co.  (Mo. 
App.)  41L 

i  999.  The  findings  of  a  jury  on  the  evidence 
held  conclusive.— Kim  v.  H  B.  Souther  Iron  Co. 
(Mo.  App.)  45. 

I  1001.  Where  Oie  evidence  Is  sufficient  to 

vc-arrant  the  submission  of  an  issue  to  the  jury, 
and  it  is  submitted  with  appropriate  instruc- 
tions, the  finding  of  the  jury  is  conclusive. — 
Cochran  v.  City  of  Springfield  (Mo.  App.)  53. 

^  1001.  A  verdict  supported  by  substantial 
evidence  will  aot  be  disturbed  on  appeal,  though 
on  the  same  evidence  the  reviewing  court  would 
have  found  a  different  verdict.— Lehnick  v.  Met- 
ropolitan St.  By.  Co.  (Mo.  App.)  642. 

i  1001.  A  verdict  supported  by  sufficient  eri- 

dpnce  is  conclusive  on  appeal.— -Stager  v.  Bar- 
rett (Tex.  Civ.  App.)  174. 

I  1001.  Negligence  ia  primarily  for  the  jury; 
and,  where  there  is  any  evidence  reasonably 
tending  to  show  Ita  existence,  and  that  it  was 
the  pr(aimate  cause  of  an  injury  complained  of, 
the  verdict  1«  conclusive.— Buchanan  &  Gilder  v. 
Murayda  (Tex.  Civ.  App.)  97a 

I  1002.  The  finding  of  the  jury  on  conflicting 
evidence  is  concUisiTe  on  appeal. — ^King  v.  Black 
(Ark.)  237 ;  Gersbner  v.  Scott-Mayer  Commis- 
sion Co.  (Arte.)  772;  St.  Ixtuis.  I.  M.  &  S.  B. 
Co.  V.  Weatherly  (Ark.)  1031 ;  Ililbum  v.  Phce- 
nix  Ins.  Co.  (Mo.  App.)  G'l ;  Tuck  v.  Springfield 
Traction  Co.  (Mo.  App.)  1079;  Brady  t.  Mad- 
dox  (Tex.  Civ.  App.)  739. 

{  1002.  In  an  action  for  iojuries  by  the  pre- 
mature explosion  of  a  blast  which  plaintiff  was 
setting  off,  evidence  held  to  sustain  a  verdict  for 
|UiinUff.— Nortonsvllle  Coal  Co.  t.  Whlted  (Ky.) 

I  1003.  A  verdict  sustained  by  evidence  will 
not  be  disturbed  because  it  is  contrary  to  the 
weight  of  the  evidence.— Dow  Wire  St  Iron 
Works  V.  Smith  (Ky.)  819. 

I  1004.  A  finding  on  confiicting  evidence  aa 
to  tlie  amount  of  damages  Id  a  personal  injury 
case  will  not  be  disturbed  on  appeal,  where  it 
cannot  be  said  on  the  whole  case  that  the  ver- 
dict is  palpably  against  the  evidence.— Pittsburg, 
C,  C.  &  St.  L.  By.  Co.  v.  Schaub  (Ky.)  883. 

I  1004.  Where  the  amount  of  recovery  in  an 
action  for  personal  Injuries  to  an  employ^  has 
t>een  snstained  by  the  trial  court  in  full,  or  a 
remittitur  ordered,  the  verdict  will  not  be  dis- 
turbed by  the  appellate  court,  except  in  a  clear 
case  of  abuse  ot  discretion.— Kim  v.  B.  B. 
Souther  Iron  Oo.  (Mo.  App.)  45. 

I  1004.  Passion,  prejudice,  or  misconduct 
must  appear  to  have  influenced  the  amount  of 
the  verdict  before  the  appellate  court  will  re- 
verse on  that  ffround. — Koberts  v.  Galreeton,  H. 
&  S.  A.  Ry.  Co.  (Tex.  Civ.  App.)  230. 


'  I  lOOS.  Where  the  instructions  as  a  whole 
properly  presented  the  issues  to  the  jury,  and 
there  was  evidence  sustaining  the  theortea  of 
the  respective  parties,  the  weight  of  the  testi- 
mony and  the  right  to  draw  proper  conclusions 
therefrom  were  solely  for  the  Jury,  and  their 
finding,  confirmed  by  the  trial  court,  is  conclu- 
sive on  appeal^Pryor     Crura  (Mo.  App.)  097. 

f  1006.  Where  there  is  evidence  to  sustain 
the  third  verdict  of  a  jury,  it  will  not  be  dis- 
turbed as  against  the  weight  of  evidence.— 
Chesapeake  &  O.  By.  Co.  v.  Brashear's  Adm'x 
(Ky.)  277. 

I  1006.  In  an  action  for  Injuries  to  a  pas- 
senger, the  fact  that  the  jury  on  the  first  trial 
award  plaintiff  only  $1,000  does  not  show  that 
a  verdict  of  $2,500  on  a  second  trial,  with  a  dif- 
ferent jury  and  somewhat  different  evidence, 
was  the  result  of  passion  or  prejudice. — Lehnick 
V.  Metropolitan  St.  Ry.  Co.  (Mo.  App.)  642. 

I  1009.  -The  Supreme  Court  will  not  reverse 
the  chancellor's  finding,  based  In  psrt  upon 
facts  not  in  the  record  on  appeal^Willianu 
Boiling  (Ky.)  401. 

{  1009.  The  Supreme  Court  will  not  disturb 
the  chancellor's  finding  upon  confiicting  evi- 
dence.—Williams  V.  Boiling  (Ky.)  401;  Wiggina 
v.  Brown  (Ky.)  843 ;  St.  Loub  ft  8.  F.  K.  Cto.  v. 
Yankee  (Mo.  App.)  18. 

i  1010.  A  finding  supported  by  evidence  will 
not  be  disturtied  on  appeal. — Phelps  v.  Jones 
(Mo.  App.)  1067 ;  Matson  v.  Stewart  (Tex.  Civ. 
Anp.)  736 ;  Finberg  v.  GUbort  (T*i.  Civ.  App.) 
970. 

i  1011.  A  finding  on  eonfllctliw  testimony  of 
witnesses  who  appeared  before  the  trial  judge 
will  not  be  disturbed  on  appeal.- Pitman  v.  Ball 
(Mo.  App.)  1082. 

i  1011.  A  finding  of  fact  of  the  trial  court 
on  conflicting  evidence  will  not  be  disturbed  on 
writ  of  error.— De  Zavala  v.  Daughters  of  the 
RepubUc  of  Teias  CTex*  Civ.  App.)  160. 

{H)  Barmlesa  BrroF. 

Criminal  nrosecutions,  see  Criminal  Law,  S| 
1165-1173. 

I  1<^  The  judgment  for  the  right  party, 
rendered  In  proceedings  recognised  by  law,  will 
not  be  dlsturt>ed  for  mistakes  and  errors  not  ma- 
terial to  the  issue.— Meeks  v.  Clear  Jack  Min- 
ing Co.  (Mo.  App.)  1084. 

i  1028.  Where  the  evidence  in  an  action  for 
the  loss  of  property  by  fire  showed  negligence  in 
setting  the  fire  and  authorized  a  judgment  on 
that  ground,  the  error,  if  any,  on  the  issqe  of 
promise  to  indemnify  against  loss,  was  not  re- 
versible.—Steger  V.  Barrett  (Tex.  Civ.  App.) 
174. 

I  1031.   Where  the  evidence  on  a  material 

auestlon  of  fact  was  so  conflicting  as  to  leave  It 
oubtful  on  which  side  it  preponderated,  sub- 
stantial errors  in  rulings  on  evidence  will  be 
considered  prejudicial  and  reversible. — Sills  t. 
Burge  (Mo.  App.)  605. 

I  1031.  An  erroneous  charge  is  presumed  to 
be  injurious.— -St.  Louiit  Southwestern  Ry.  Co. 
of  Texas  v.  Anderson  (Tex.  Civ.  App.)  1002. 

S  1033.  Apnellant  cannot  complain  of  an  in- 
struction in  his  own  favor.- Texas  &  Pacific 
Coal  Co.  V.  McWain  (Tex.  Civ.  App.)  202. 

9  ICSG.  A  defect  of  parties  in  an  action  on  a 
fire  policy  held  not  ground  for  reversal  under 
Civ.  Code  Prac  |  134.— Phoenix  Ins.  Co.  of 
Hartford  v.  Flowers  (Ky.)  403. 

I  1036.  Failure  to  grant  request  of  a  grant- 
ors trustee  in  bankruptcy  to  be  substituted  as 
plaintiff  in  a  suit  to  set  aside  a  conveyance  as 
fraudulent  held  harmless  error. — Atkina  v.  Globe 
Bank  &  Trust  Co.  (Ky.)  879. 
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I  1039.  A  Jndgment  Cor  plaintiff  in  a  pei^ 
•onal  injury  cue  held  not  revemible  tor  error  in 
allowing  recorerr  for  Iom  of  time  not  pleaded. 
—Main  Jellico  Mountain  Coal  Co.  t.  ^^r 
(Ky.)  871. 

I  1039.  In  view  ot  Civ.  Code  Prac.  H  444, 
440,  a  proceeding  by  cross-petition  against  a  co- 
surety for  contribution  after  judgment  vent 
against  cross-petitioner  for  the  creditor,  If  im- 
proper, was  at  most  a  mere  irregularity.— FritU 
Kirchdorfer  (Ky.)  882. 

i  1010.  In  a  suit  for  failure  to  promptly 
transmit  and  deliver  an  unrepeated  message,  a 
defendant  held  not  injured  by  the  sustaining  of 

an  exception  to  a  part  of  its  answer  setting  up 
a  contract  exemption  from  liability.— Western 
Union  Telegraph  Co.  t.  Bennett  (Tex.  Civ.  App.) 
151. 

I  1040.  Overruling  an  exception  made  to  an 
answer  in  an  action  by  a  national  bank  on  a 
note  held  barmlesB.— Tratme  v.  Cook  (Tex.  Civ. 
App.)  455. 

I  1040.  The  error,  if  any.  In  overruling  an 
exception  to  allegations  of  a  petition  was  haim- 
lesL  where  the  facts  alleged  conid  be  proved 
without  any  allegation  in  the  petition.--West- 
em  Union  Telegraph  Co.  t.  Donrtass  (Tex.  Civ. 
App.)  488. 

I  1042.  Any  error  In  refusing  to  strike  aver- 
ments of  the  petition  in  an  action  on  a  fire  pol- 
icy that  i^intifF  submitted  to  Bn  examination 
nnder  oato  by  the  company  and  nad  offered  to 
arbitrate  the  amount  of  the  loss  would  not  be 
material  after  verdict  for  plaintiff.— Hilbum  v. 
Pbanix  Ins.  Co.  (Mo.  App.)  63. 

I  1046i   Where  parties  filed  new  pleadings  at 
the  submission  tern^  their  rights  were  not  prej- 
udiced by  the  submission  where  the  new  iraues 
raised  were  found  io  their  favor^Atkin* 
Globe  Bank  &  Trust  Co.  (Ky.)  879. 

I  1050.  In  a  passenger's  action  for  damages 
for  his  ejection  from  the  smoker  after  the  con- 
ductor bad  directed  him  to  leave  it  so  as  to 
make  room  for  colored  paasengers,  admission  of 
evidence  aa  to  the  conductor's  power  and  duties 
held  not  reversible  error. — Bradfoid  v.  St  Louis, 
I.  M.  &  8.  Ry.  Co.  (Ark.)  516. 

I  1060.  In  an  action  for  injuries  to  a  street 
car  passenger,  the  error  in  admittine  hearsay 
evidence  held  harmless.— Brady  v.  Springfieid 
Traction  Co.  (Mo.  App.)  1070. 

I  1050.  In  an  action  on  a  fire  policy  covering 
store  goods,  error  in  admitting  evidence  as  to 
the  value  of  plaintiff's  goods  two  weeks  before 
the  fire  held  not  harmful  to  defendant.— Hart- 
ford Fire  Ins.  Go.  y.  Becton  (Tex.  Civ.  App.) 
474. 

I  IGSL.  In  an  action  by  a  bank  on  notes  ex- 
ecuted by  defendant's  son  in  defendant's  name 
to  cover  overdrafts  of  the  son's  account,  de- 
fendant held  not  prejudiced  by  allowing  the 
bank's  president  to  state  that  the  overdrafts 
were  good  only  in  case  the  defendant  was  bound. 
— Matbis  T.  Bank  of  Taylorsville  (Ky.)  87C. 

S  1051.  In  an  action  against  a  city  for  in- 
juries on  a  defective  street,  the  admission  of  a 
plat  of  dedication  of  the  municipality  held  not 
prejudicial. — Scheffler  v.  City  6t  Hardin  (Mo. 
App.)  5(j9. 

I  1051.  The  error,  if  any.  In  admitting  incom- 
petent evidence  to  prove  a  fact  established  by 
competent  evidence  suScient  to  support  the 
verdict,  is  not  reversible— B''t.  Worth  &  D.  C. 
Ey.  Co.  T.  Arthur  (Tex.  Civ.  App.)  213. 

f  ](61.  In  proceedings  to  restrain  defendant 
from  re-engaKinz  in  the  photograph  businesa, 
held  not  reversible  error  to  allow  plaintiff  to 
testify  as  to  a  statement  made  by  defendant  to 
plaintiff's  partner.- Farrish  v.  Adwell  (Tex.  CiT. 
App.)  441. 


I  1051.  Error  In  admitting  testimony  In  an 
action  on  a  fire  insurance  policy  that  Uie  cms- 
pany's  adjuster  did  not  give  insured's  attoney 
notice  on  investigating  the  loss  after  the  fin 
held  not  reversible.— Hartford  Fire  Ins.  Co.  v. 
Becton  (Tex.  Civ.  App.)  474. 

I  1051.  In  an  action  on  a  fire  policy,  testi- 
mony by  insured's  wife  that  defendant'a  a^nt 
did  not  offer  to  return  the  unearned  preminm 
to  herself  or  bur  husband  held  not  zereruble.— 
Hartford  Fire  Ins.  Co.  ▼.  Becton  (Tex.  Civ. 
App.)  474. 

I  1051.  Where  a  fact  wnii^t  to  be  estaUiihcd 
by  depositions  was  ahown  by  all  the  evidence  to 
that  there  was  no  issue  on  the  subject,  any 
error  In  admitting  them  was  harmlesa. — Han- 
ford  Fire  Ins.  Co.  v.  Becton  (Tex.  Cir.  App) 
474. 

?'  1051.  Appellant  cannot  object  to  the  sd- 
Bsion  of  testimony  irhere  on  croas-ezamina* 
tion  he  elicits  the  sam :  testimony. — Covingtoa 
V.  Sloan  (Tex.  Civ.  App.)  690. 

i  1051.  The  admission  of  evidence  wbidi  is 
merely  cumulative  of  proper  evidence,  even  if 
erroneous,  is  harmless.— Finbeix  t.  Oilliert  (Tex. 

Civ.  AppO  979. 

t  1051.  The  erroneous  admlsdon  in  evidence 
of  a  judgment  in  another  action,  fixing  a  line  or 
comer  by  which  the  land  in  suit  could  be  ldmt»> 
fied  held  harmless.— Flnberv  r.  Giibert  (TeL 
Civ.  App.)  979. 

I  1052.  In  an  action  for  damages  for  land 
taken  for  a  railroad  right  of  way,  defendant  held 
not  prejudiced  by  the  admission  of  certain  evi- 
dence.—Missouri  ft  N.  A.  Ry.  Co.  T.  Bratton 
(Ark.)  231. 

I  1053.  Prejudicial  effect  of  Improper  croes- 
examination  held  not  cured  by  statement  of 
counsel  and  direction  of  the  court  to  the  jury.— 
Clienoweth  t.  Sutherland  (Mo.  App.)  10^ 

i  1056.  In  replevin  for  a  steam  shovel  which 
plaintiff  leased  to  defendant's  aub-contractor,  the 
exclusion  of  evidence  of  defendant's  contract 
with  the  subcontractor  for  the  use  of  the  shovel 
could  not  prejudice  defendant,  where  the  sub- 
contractor bad  forfeited  his  right  to  use  the 
shovel  under  the  contract  with  plaintiC  wben 
defendant  contracted  with  him  for  Ita  use.— 
CullIn-McCurdy  Cknut.  C&  T.  Tulcan  Iron 
Works  (Ark.)  1023. 

ft  1066.  Bxclusioa  of  evidence  beaiingonly  on 
tigation  of  damages  Md  harmleaB.--Kirt^  v. 
Lower  (Mo.  App.)  34. 

{  1087.  In  an  action  between  adjoining  lot 
owners  to  recover  a  strip  claimed  by  plaintiff 
as  a  part  of  his  lot,  an  objection  to  the  exclu- 
sion of  evidence  held  obviated  by  a  stipulation 
made  at  trial.— Beavers  v.  Baker  (Tex,  Civ. 
App.)  460. 

I  1060.  The  misconduct  of  counsel  for  the 
successful  party  in  his  argument  to  the  jury 
held  not  prejudidal.— Brady  v.  Springfield  Trac- 
Uon  Co.  (Mo.  App.)  1070. 

S  1060.  A  judgment  for  the  right  party  will 
not  be  reversed  because  of  repreheniuble  aiKn- 
ment  by  the  party's  attorney  to  the  juiy.- Tock 
T.  Springfield  Traction  Co.  (Mo.  App.)  1079. 

f  1060.  In  an  action  on  a  fire  policy,  re- 
marks of  plaintiff's  counsel  in  argument  held 
not  prejudicial  to  defendant  in  view  of  the  is- 
sues and  eWdence.— Hartford  Fire  Ins.  Ca  v. 
Becton  (Tex.  Civ.  App.)  474. 

§  1002.  In  an  action  against  a  telegraph  com- 
pany for  delay  In  delivering  messages,  the  re- 
fusal to  withdraw  all  issues  involving  one  of 
the  messages  held  not  preJndiciaL— Western  Un- 
ion Telegraph  Co.  t.  Douglass  (Tex.  Civ.  App.) 
4S8. 

I  1064.  In  an  action  affainst  a  rallToad  com- 
pany for  personal  injuries  from  stepping  on  a 
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-splk*  Id  a  plank  left  exposed  by  defeodant'a 
servants  in  repairing  a  station  platform,  an  in- 
accuracy in  an  inatruetion  to  the  Jury  kM 
harmless  error.— Hanna  T.  St  Loaia  ft  S.  F.  B. 

B.  Co.  (Ark.)  614. 

i  1064.  The  slving  of  an  butraction  had 
hBimlesB  error,  though  It  was  erroneous.' — J.  S. 
Minor  &  Sons  v.  Paragon  Plaster  Co.  (Ky.)  288. 

S 1064.  Where  a  rerdict  appears  to  the  ap- 
late  conrt  to  be  exceaslTe,  an  erroneous 
chaise  as  to  an  element  of  damages  Md  not  to 
be  harmless.— Bcanlan  ft  Bartell  t.  Davla  (Tex. 
Ot.  App.)  12& 

I  1064.  Id  an  action  for  breach  of  contract 
by  whidi  plaintiff  agreed  to  work  and  ship  lum- 
ber to  denndant  "with  as  little  delay  as  possi- 
ble^" and  defendant  agreed  to  furnish  orders 
therefor,  "with  as  little  delay  as  possible,"  any 
error  in  a  certain  instruction  held  not  to  have 

£rejadiced  defendant.~Wm.  Cameron  ft  Co.  t. 
[atthewB  (Tex.  Civ.  App.)  192. 

8  1066.  Prejudicial  error  cannot  be  predicat- 
ed on  Instructions  announcing  correct  principles 
of  law,  where  they  were  based  on  endence  In 
the  case  to  whic^  they  were  applicable.— South- 
em  Anthradte  Coal  Co.  t.  Bowen  (Ark.)  104S. 

I  1066.  An  instruction  as  to  the  right  of  a 
telegraph  company  to  make  rules  governing  the 
handling  of  messages  KM  not  pxejndiclal,  in 
view  of  the  evidence.— Western  Union  Telegraph 
Co.  T.  Brasher  (Ky.)  788. 

(  1066.  In  an  action  by  a  bank  on  notes  ex- 
ecuted by  defendant's  son,  in  defendant's  name, 
to  satis^  overdrafts  of  the  son's  account,  the 
eabmission  of  an  issue  to  the  jury  not  made  by 
the  pleadings  AeM  hannlesB.— Uathis  v.  Bank  of 
T^oxsvUle  (Ky.)  876. 

I  1066.  In  an  action  on  a  fire  policy,  an 
Instmction  held  not  prejudicial  to  Insnrer.— 
Culver  v.  Williamsburg  City  Fire  Ins.  Co.  (Mo. 
App.)  C>40. 

I  1066.  In  an  action  for  carrying  a  passen- 
get  past  his  destination,  an  erroneous  lastruo- 
tlon  relating  to  a  plea  of  privilege  held  harm- 
less where  there  was  no  Issue  as  to  plaintiff's 
reridence.~Gulf,  C  ft  S.  F.  By.  Co.  v.  Ward 
(Tex.  Civ.  App.)  130. 

I  1066.  It  ii  reversible  error  to  submit  an  is- 
sue not  made  by  the  evidence,  unless  the  jury 
were  not  misled.— Houston  ft  T.  C  B.  Co.  T. 
Barron  (Tex.  Civ.  Apih)  996. 

I  1067.  No  error  can  be  predicated  on  the  re- 
fusal of  an  instruction  which  is  practically  the 
same  as  an  Instruction  given.— Blaln  JelHco 
Mountain  Coal  Co.  v.  Parker  (Ky.)  871. 

{  1067.  In  an  action  for  injuries  from  a  de- 
fective sidewalk,  refusal  to  charge  that  notice  of 
the  defect  to  the  city  clerk  was  not  notice  to 
the  city  held  harmless  error,  in  view  of  the  evi- 
dence as  to  other  notice.— Codiran  v.  City  of 
Springfield  (Mo.  App.)  53. 

I  108&  Reversal  will  not  be  granted  for  er- 
ror in  an  instruction  as  to  punitive  damages 
where  the  court  is  reasonably  convinced  that 
the  jnry  awarded  no  punitive  dsmaKef:. — Chesa- 
peake ft  0.  Ry.  Co.  V.  Conley  (Ky.)  8G1. 

i  1068.  Where  the  jury  returned  the  only  ver- 
dict that  could  have  been  rendered  legally,  the 
error  in  a  charge  submitting  an  Unue  was  not 
reversible.— St^r  t.  BarreU  (Tex  CUr.  App.) 
174. 

I  1068.  Where,  In  an  action  for  Injuries  from 
delay  in  shipment  of  live  stock,  the  jury  found 
against  the  IniUal  carrier  alone,  it  was  a  find- 
ing that  the  delay  occurred  upon  that  road;  and 
TeniBal  to  charge  that  it  was  a  presumption  of 
law  that  the  injury  was  inflicted  by  the  last  car- 
rier was  harmless.— International  ft  G.  N.  By. 
Co.  V.  Rogers  (Tex.  Civ.  App.)  446. 


{  1070.  Where  the  findings  of  the  jury  on  alL 
the  issues  and  all  the  items  of  damages  were' 
separate  and  distinct,  the  action  of  the  oourt 
m  denying  recovery  on  a  specified  item  cured 
errors  as  to  that  item  committed  during  the 
trial.— Steger  v.  Barrett  (Tex.  Civ.  App-)  174. 

I  1073.  In  an  action  against  two  railroad 
companies,  where  the  court  instructed  a  finding 
in  favor  of  one  of  them,  and  submitted  the  case 
to  the  jury  as  to  the  other,  and  the  jury  return- 
ed a  verdict  for  plaintiff,  the  error,  if  any,  of 
the  court  in  entering  judgment  dismissinK  the 
petition  as  to  the  first  company,  and  against  the 
■ecnid  ewnpany  fbr  the  amount  of  the  verdict. 
fceM  harmless.— Chesapeake  ft  O.  By.  Go.  v. 
HawUna  (Ky.)  886. 

(J)  Deelslena  of  In<eraedl«te  Coarta. 

S  1001.  That  there  was  a  proper  appeal  from 
probate  conrt,  giving  the  district  court  jurisdic- 
tion, cannot  be  assumed  on  appeal  from  the  dis- 
trict court  in  probate  matters.— Qoodwin  v. 
Walker  (Tex.  Civ.  App.)  402. 

no  Snfeseanent  ApveaJa. 

1. 1097.  The  opinion  of  the  Conrt  of  Civil 
Appeals,  approved  by  the  Supreme  Court,  held 
to  be  the  law  of  the  case  on  a  subsequent 
peaL— Walker  v.  Thornton  (Tex.  Civ.  App.)  166. 

XVn.  DETEBMnTATION  Am)  DISPO- 
8ITIOK  OF  OAUSB. 

Bevlew  of  criminal  proaecutionB.  see  Griminal 
Law,  U  1182-1189. 

(B)  AJirauuiee. 

Beview  of  criminal  proseeutioDB,  see  Criminal 
Law,  1 1182. 

(O)  HoUAratloa. 

I  1152.  Certain  error  In  the  appointment  of 
a  receiver  held  aot  such  as  to  require  on  appeal 
more  than  a  modification  of  the  order  and  tax- 
ation of  costs  against  pis  in  tIfFs.— Hardy  Oil  Co. 
T.  Burnham  (Tex.  Civ.  App.)  221. 

(D)  RvrorsAl. 

Review  of  criminal  prosecutions,  see  Criminal 
Law.  H  1186,  1189. 

I  1168.  Refusal  of  the  judge  to  file  on  re- 
quest conclusions  of  law  and  fact,  under  I^swa 
1007,  p.  446,  c.  7,  is  reversible  error.— Wandry 
V.  Williams  (Tex.)  85. 

I  1170.  Under  Civ.  Code  Prac.  H  134.  338, 
756,  providing  against  reversal  for  technical  er- 
rors, where,  upon  a  survey  of  the  whole  record, 
the  appellate  court  cannot  perceive  that  any- 
thing, though  erroneous,  has  influenced  the  re- 
sult, it  is  their  duty  to  affirm.— Chesapeake  & 
O.  Ry.  Co.  T.  Gonley  (Ky.)  861. 

I  1171.  The  right  to  nominal  damages  for 
breach  of  official  duty  held  a  substantial  right 
for  the  invasion  of  which  the  judgment  will  be 
reversed.- State  ex  rel.  Armour  Fadring  Co.  t. 
EKckmann  (Mo.  App.)  29. 

(F)  MMidmto  mmd  Pr«e««aiaKa  1«  Iiewev 

Conrt. 

S  1207.  A  judgment  entered  after  the  re- 
mand of  a  case  held  to  conform  to  the  decision 
of  the  court  on  appeal.— United  States  Fidelity 
ft  Guaranty  Co.  v.  Miller  (Ky.)  341. 

XVXn.  UABIUTtES  ON  BOMDB  AXS 
UNDERTAKINGS. 

8  1234.  Liability  under  a  supersedeas  bond 
held  to  include  liability  for  rent  of  land  for  a 
specified  year  and  to  continue  until  the  cause 
was  disposed  of  by  the  appellate  court^Love  v. 

Cahn  (Ark.)  259. 

{  1234.  The  liability  Incurred  by  the  execu- 
tion of  a  supersedeas  bond  held  fixed  by  its 
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tenu,  eoutnieil  aceoxding  ta  the  ordlnaiy  mean- 
of  tlie  language  tued.— Love  t.  Oahn  (Aifc.) 

$  1214.  Id  an  acUoQ  on  a  snpenedeag  bond 
brought  by  tbe  asaignee  thereof,  the  obligors  held 
not  entitled  to  complain  on  tbe  ground  that  the 
bond  was  not  assignable  and  that  the  obligee 
was  therefore  a  necesaarr  party^Lore  t.  C!ahn 
(Aik.)  259. 

APPEARANCE. 

^  garnishee,  see  Gamlsbmeat,  S  104^ 
Waiver  of  defects  in  garnishment  return,  Bee 
Oamishment,  1 101. 

I  8.  The  appearance  by  a  surety  on  the  bond 
of  plaintiff  in  replevin  as  attorney  for  plain- 
tiff held  not  such  as  to  authorise  jndffment 
without  process  against  the  sureties  as  well  as 

Elaintiff  on  the  bond,  it  being  a  common-law 
and.— Hnttig-McDermld  Pearl  Button  Co.  t. 
Springfield  Shirt  Co.  (Mo.  App.)  1094. 

{  S.  In  an  action  for  carrying  a  passenger 
beyond  his  destination,  an  agreement  to  a  con- 
dnuance  of  the  case  by  defendant's  attorney 
amounted  to  an  appearance  rendering  a  citation 
nnneceasary.— Oulf,  C.  A:  8.  F.  Rj.  Co.  t.  Ward 
(Tex.  CIt.  Aw)  isa 

APPLIANCES. 

Defective  and  dangerous  appliances,  llahiHty  of 
master  for  injuries  to  servant,  see  Msster  and 
Servant,  H  101-124,  208-211,  233-236. 

APPLICATION. 

For  liquor  license,  see  Intoxicating  Liquors,  $ 

74. 

Of  assets  of  partnership  to  IlaUlities,  see  Part- 
nership, I  181. 

Of  instmctimis  to  case,  see  Criminal  Law,  | 
814;  Trial,  g|  24&-253. 

Of  payments,  see  Payment,  H  38,  44. 

For  partiailat  remedie*  or  formM  of  reliof. 
Bee  Motions. 

Allowance  of  appeal  or  writ  of  error,  see  Appeal 

and  Error,  |  361. 
Appointment  of  receiver,  see  Receivers,  |  38. 
Change  of  venue,  see  Venue,  {  58. 
Continuance,  see  Continuance,  g  46;  CrimlDal 

Law.  8!  603,  60a 
Election  between  causes  of  action,  counts,  or  de- 

fense%  see  Pleading,  $  360. 
J^^«it  on  pleadings,  see  Pleading,  ||  345- 

Mew  trial,  see  Criminal  Law,  H  956-9B0 ;  New 

Trial.  H  150,  loa 
Publication  of  process,  see  Proceaa,  {  00. 
Sale  of  property  of  decedent,  see  Executors  and 

Administrators,  1  3S6. 

APPOINTMENT. 

Of  corporate  officers,  see  Corporations,  S  284. 
Of  executors  or  administrators,  see  Executors 

and  Administrators,  H  17,  20. 
Of  receivers,  see  Beceivers,  |  38. 

APPROPRIATION. 

Of  payments,  see  Payment  §|  86,  44. 

Of  property  to  public  uae^  see  Eminent  Domain. 

APPROVAL 

Of  case  or  statement  of  facts  by  trial  judge,  see 

Appeal  and  Error,  J  569. 
Of  verdict  by  trial  court  as  affecting  power  of 

appellate  eonrt  to  review  questions  of  fact, 

see  Criminal  Law,  |  1160. 


APPURTENANCES. 

EaaeuHits  in  general,  see  Basanenti. 

ARBITRATION  AND  AWARD. 

II.  ARBITRATORS  AHD  PROCBED- 
INOS. 

%  34.  Certain  procedure  adopted  by  arbitra- 
tors held  no  ground  for  a  vacation  of  their 
award.— Sanders  v.  Newton  (Tex.  Civ.  App.) 
482. 

m.  AWARD. 

{  78.  Charges  of  fraud  on  the  part  of  arUtra- 
tors  are  not  sustained  by  evidence  relating  to 
the  merits  of  the  controversy  decided. — Saodeis 
V.  Newton  CTex.  Civ.  App.)  482. 

$  82.  The  general  rule  as  to  tbe.  condnsiTe- 
ness  of  an  award  of  arbitrators  stated. — Sna- 
ders  V.  Newtm  (Tex.  Civ.  App.)  482. 

S  82.  Facts  Md  insufficient  to  authorize  dis- 
turbance of  award  of  arbitrators. — Sanders  v. 
Newton  (Tex.  Civ.  App.)  482. 

ARGUMENTATIVENESS. 

In  Instructions,  see  Trial,  |  240. 

ARGUMENT  OF  COUNSEL 

In  civil  actions,  see  Trial,  H  126-133. 
In  criminal  prosecutions,  see  Criminal  Law,  11 
719-730. 


See  Weapons. 


ARMS. 


ARREST. 


n.  ON  orhczxal  oharom. 

I  82.  The  violation  of  Pen.  Code,  art.  lOlOh. 
had  not  to  Justify  tbe  offender's  arrest  without 
warrant.— Freeman  v.  Coetley  (Tex.  Civ.  App.) 
438. 

ARSON. 

Constractlon  of  charge  as  a  whole,  see  Criminal 
Law,  {  822. 

{  41.  In  a  prosecution  for  arson,  an  Instruc- 
tion as  to  the  sufficiency  of  the  burning  held 

Sroiwrly  refused,  as  oot  called  for  by  the  evi- 
ence.— Wigfall  v.  State  (Tex.  Cr.  App.)  649. 

ASSAULT  AND  BATTERY. 

I.  CIVXL  LIABIXJTT. 

Eijection  of  passenger  or  intruder  from  train, 

see  Carriers,  §S  356-381. 

n.  crucikai.  respgnsibiutt. 

Assault  with  intent  to  kill,  see  Homicide^  }  2o7. 
Former  jeopardy,  see  Criminal  Law,  ff  1S&. 

(B)  Froseeatlaa  mmA  Pnnlakaaemt. 

Complaint  on  information  and  belief,  see  Crinh 
iual  Law,  8  211. 

Harmless  error,  see  Criminal  Law.  f  1173. 

Newly  discovered  evidence,  ground  for  new  tri- 
al, see  Criminal  Law,  {  940. 

Variance  of  infonnation  from  affidavit,  aee  In* 
dictment  and  Information,  |  122. 

I  83.  Testimony  that  almost  Immediately  aft- 
er the  quarrel  began,  but  after  the  atlegra  as- 
sault, defendant's  brother  shot  the  father  of  the 
proeecuting  witness,  fteld  inadmisaibie.— Majors 
V.  State  (Tex.  Gr.  App.)  663. 
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f  8&  la  a  -proBecntion  for  '  ai^Tavated  &a- 
BRoIt,  evidence  that  witness  prior  to  the  diffi- 
culty attempted  to  settle  the  duFerences  existing 
between  complafaiaiit  and  acensed  held  admis- 
sible in  rebuttal.— Decker  t.  State  (Tex.  Cr. 
App.)  912. 

f  88.  In  a  prosecntion  for  aggravated  as- 
■aolt,  evidence  that  two  montlis  before  defend- 
ant had  threatened  to  kill  compteinant  held  a.d- 
anissibte.— DeckeE  v.  State  (Tex.  Or.  App.)  012. 

i  92.  Evidence  held  to  instil  a  finding  that 
accased,  when  he  assaulted  complainant,  used  a 
dangerous  weapm^Decker  t.  State  C^ex.  Or. 
App.)  812. 

t  99.  On  trial  for  aggravated  assault,  accused 
held  entitled  to  an  affirmative  cbaige  submitting 
his  claim  that  he  was  not  within  the  reach  of 
^TOMcatriz.— Piper  r.  State  (Tex.  Cr.  App.) 

I  06.  In  a  prosecution  for  aggravated  as- 
sault, an  instruction  held  misleading  for  failure 
to  require  a  prenMditated  design  to  exist  in  de- 
fendant's mind  at  the  time  of  the  assault — 
rtecker  t.  State  (Tex.  Or-  App.)  912. 

I  96.  On  a  trial  for  aggravated  assault,  the 
refusal  to  give  a  charge  on  self-defense  held  re- 
versible error.-^Culp  v.  State  CTex.  Or.  App.) 
946. 

{  96.  Where,  on  a  trial  for  aggravated  as- 
sault, the  Issue  of  pn>v<Aing  a  difficulty  was  not 
raised  by  the  evidence,  a  cbarse  limiting  ac- 
cused's right  of  self-defense,  by  cnarging  on  pro- 
voking a  difficulty,  was  erroneous.— Gulp  v. 
State  CI^x.  Or.  App.)  946. 

ASSENT. 

Of  husband  as  defense  to  prosecution  for  de- 
tention of  wife,  see  Abduction,  8  2. 

Of  lessor  to  assignment  or  subletting  fay  lessee, 
see  Landlord  and  Tenant,  S  76. 

Of  parties  to  contracts  in  generaL  see  Contracts, 
196. 

To  acts  of  others  as  ground  of  estoppel  in  pals, 
Me  Estoppel,  i  92: 

ASSESSMENT. 

Of  damages  in  general,  see  Damages,  8S  215- 
217. 

Of  expenses  of  pnblie  improrements,  see  Mnuic- 

ll»l  Corporations,  {  449. 
Of  taxes,  see  Schools  and  School  Districts,  i 

m 

ASSETS. 

Of  estate  of  decedent,  see  Executors  and  Admin- 
istrators, I  55. 
Of  itartnersnip,  see  Partnership,  |  181. 

ASSIGNMENT  OF  DOWER. 

See  Dower,  U  113,  U4. 

ASSIGNMENT  OF  ERRORS. 

See  Appeal  and  Error,  H  719-7tS0;  Criminal 
law,  i  1129. 

ASSIGNMENTS. 

Application  of  statute  of  frauds  to  assignment 
of  'nisting  estates  or  interests  In  real  prop- 
erty, see  Frauds,  Statute  of,  §§  69.  70. 

In  bankruptcy,  see  Bankruptcy,  8  156. 

Validity  as  to  creditors  or  subsequent  purchaa- 
ers,  see  Fraudulent  Conveyances. 

TnniferB  of  frUcvUar  species  o/  property, 
rtgku,  or  inatntmenkta. 
See  Sfedianics*  lienst  |  204. 
Irfases,  see  I^dlord  and  Tenant,  |  75. 
Uens  tor  price  of  land  sold,  see  vendor  and 

Purchaser,  |  261. 


Z.  BEQUnilTES  AHD  TAXSbXTT. 

(A)  Property,  Bstatea,  mmA  Blslits  Asslva* 

S  24.  An  action  for  fraud  practiced  on  a  buy- 
er by  the  seller  and  inducing  the  purchase  Is 
not  assignable.— MuUioax  v.  Lowry  (Mo.  App.) 
572. 

(B)  Mode  and  BnflleleikeT  Asslvnment. 

S  54.  The  assignee  of  a  cause  of  action  may 
maintain  an  action  thereon,  though  he  paid  no 
consideration  therefor.— Pearce  v.  Wallu,  Lan- 
des  ft  Co.  (Tex.  Civ.  App.)  496. 

XX.  OPERATIOH  AJTD  EFFECT. 

I  78.  An  assignment  of  a  claim  under  a  sn- 
pexsedeas  bond  vests  in  the  assignee  an  equitable 
right  to  the  claim.— Love  t.  Cahn  <Ark.)  259. 

I  80.  An  assignee  of  a  contract  of  sale  may 
not  avail  himself  of  the  fraud  of  the  seller  prac" 
ticed  on  the  assignor,  unless  the  cause  of  action 
in  favor  of  the  assignor  on  the  ground  of  fraud 
has  been  assigned.— Mullinax  v.  Lowry  (Mo. 
App.)  572. 

AOTXOES. 

Issues  on  application  for  change  of  venue,  see 

Venue,  8  oS. 

I  121.  Under  Kirby's  Dig.  {  5899,  an  assignee 
of  a  claim  under  a  supeirsedeas  bond  Acid  the  real 
party  in  interest,  entitling  him  to  sue  in  his 
own  name  thereou^Love  v.  Cahn  (AA.)  250. 

I  126.  The  answer,  in  an  action  by  the  as- 
signee, held  to  present  no  defense  on  the  merita 
—Pearce  t.  Wallis,  Landes  &  Co.  (Tex.  Civ. 
App.)  496. 

ASSIGNMENTS  FOR  BENEFIT  OF 
CREDITORS. 

See  Bankruptcy,  |  166. 

ASSOCIATIONS. 

Jndldal  notice  of  assodatlona  and  member* 

theieof,  see  Evidence,  |  22. 
Mutual  benefit  insurance  associations,  see  In- 

suranot,  H  762-81Sl 

ASSUMPSIT,  ACTION  OF. 

Joinder  of  causes  of  action,  see  Action,  |  40w 
Particular  implied  contracts  as  grounds  of  ac- 
tion, see  Work  and  Labor. 

ASSUMPTION. 

Aa  to  facts  by  trial  court  in  instructing  jury, 

see  Criminal  Iaw,  {  761 ;  Trial,  tg  191, 194. 
Of  risk  by  employ^  see  Master  and  Servant,  ff 

203-2K!.  2^  as.  295. 
Of  risk  by  passenger  on  freight  train,  see  Car- 
riers. {  280. 

Of  risk  from  failure  to  provide  fire  escapes  for 
lodging  houses  see  Imuraepers,  |  -lO. 

ATTACHMENT. 

See  Execution ;  Garnishment. 

Exemptions,  see  Exemptions;  Homestead. 

Bight  of  seller  to  recover  property  as  against 
attaching  creditors  of  infant,  see  Infants,  |  81. 

Specific  attacbmment  to  recover  goods  purchas- 
ed, see  Sales,  {  399. 

XX.  PBOPEBTT  SUBJECT  TO  ATTAOa. 
MEET. 

Bxemptiona  ace  Exemptions ;  Homestead. 

Vin.  0I.AIM8  BT  THXBD  PEBSOMi. 

In  jnstiee  court,  see  Justices  of  the  Peace,  1 86. 
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I  287.  One  Inteireoing  In  attftchment  held 
not  pnelnded  from  recovering  the  property  on 
Che  ground  that  be  had  been  induced  to  Bell  it 
by  fraudulent  representations  because  he  held 
an  unrecorded  morCgage^Wray  T.  Hals  (Mo. 
App.)  88. 

S  802.  Where  in  attachment  a  third  person 
claims  title,  held,  that  under  Civ.  Code  Prac 
I  29.  allowing  him  to  become  a  party,  the  case 
should  be  tried  with  reference  to  Ms  rights.— 
Cofield  T.  Kline  (Ky.)  407. 

I  306.  Though  Civ.  Code  Frac.  1  29,  requires 
tlmt  an  interring  claimant* ■  petition  shall  be 
Terified,  his  claim  aboald  not  be  dismissed  be- 
oKDse  m  fallnn  to  do  so.— CoQeld  t.  Klin*  (Ky.) 

ATTENDANCE. 

Of  witnesses,  see  Witnesses,  {  29. 

AHESTATION. 

Acknowledgments  In  general)  see  A(±nowledg- 

ment. 

ATTORNEY  AND. CLIENT. 

Absence  of  ooaosel  as  ground  for  etmtinnanoe, 

see  Criminal  Law,  |  w3. 
Anomeat  and  eondoct  oC  cotmael  at  trlaL  see 

Criminal  Law,  H  71»-7S0;  Trial,  Hm- 

133.  . 

Attoraeys  as  public  officers,  see  District  and 

Prosecuting  Attorneys. 
Attorneys  in  fact,  see  Principal  and  Agent 
Disqualification  of  counsel  to  act  as  jndge,  see 

Judges,  S  47. 

H,  BETAUIEH  AKD  AUTHOBIXT. 

Authority  of  coanty  superintendent  to  employ 
attorney,  see  Schools  and  School  Districts,  S 
4& 

I  101.  PlalntitTs  attorney  has  no  authority 
to  compromise  with  defendant's  attorney  or  re- 
lease defendant  from  liability,  or  to  ^ift  his 
liability  by  contracting  with  another  to  awnw^ff 
it.— Cullin-McGurdy  ^mst  Co.  t.  Tnlean  Iron 
Works  (Ark.)  1023. 

{  101.  A  release  of  a  claim  for  personal  in- 
Jnriea  ezecated  by  plaintiff's  attorneys  held 
binding,  thoi^  ezecated  by  the  attorneys  with 
the  intent  to  defrand  plaintiff.— Miller  t.  Dallas 
ConsoL  XSeetric  St.  By.  Co.  (Tex.  Oiv.  App.) 
468.  • 

m.  SVTIES  Aim  UABIUTIES  OF  AT- 
TOBITET  TO  OLIEirT. 

I  123.  Deed  of  client  to  attorneys  Ht  a^e.— 
Cline  T.  Charles  (Ky.)  847. 

I  123.  Contract  between  attorney  and  client 
held  not  to  be  enforced  where  relation  of  con- 
fidence contlnnes,  and  parties  do  not  deal  at 
arm's  length.— Cline  t.  Charies  (Ky.)  847. 

OOMPEWSATIOH  AMD  UBH  OT 
ATTOBMEY. 

(A)  Fees  And  Other  Remumeratlon. 

Recovery  in  action  on  insurance  iwlicy,  sea  In- 
surance, {  666. 

Recovery  in  proceeding  to  construe  will,  see 
WUU,  i  707. 

I  150.  The  client  as  long  as  he  acts  In  rood 
faith,  without  intent  to  defraud,  held  to  have 
the  right  to  compromise  and  settle  bis  canse  of 
action  with  or  without  the  consent  of  bis  law- 
yen.— Hurr  V.  Metropcditan  8t  By.  Co.  (Mo. 
App.)  1057. 

I  150.  An  attorney  held  entitled  to  certain 
fees  from  defendant  who  had  settled  with  the 


client— Hnrr  t.  ICetz^oUtan  St  By.  Cok  (Mb 
App.)  1057. 

ATTORNEYS  IN  FACT. 

See  Principal  and  Agent 

ATTRACTIVE  NUISANCES. 

Machinery  and  other  things  attractire  to  chil- 
dren, aee  Negligenoe,  |  28. 

AUDITA  QUERELA. 

Relief  against  execution  la  general,  aee  Bizeca- 
tion,  I  172. 

Relief  against  Judgment  by  equitable  proceed- 
ings, see  Judnnent,  H  407-463. 

Relief  against  Judgment  by  motion  «r  other  pro- 
ceeding! in  same  action,  see  Judgment,  H 
877. 

AUTHENTICATION. 

Of  documents  offered  In  eTldeoce,  see  BMdence^ 
i  872. 

AUTHORITY. 

Of  agents,  aee  Principal  and  Agent,  H  73,  99. 

101. 

Of  attorneys,  see  Attorney  and  Olent  1 101< 

Of  brokers,  see  Brokers,  i  8. 

Of  execnton  or  administrators,  see  Sizecatoii 

and  Administrators,  H  105-158. 
Of  guardians,  see  Guardian  and  Ward,  {|  33, 

43. 

Of  Judges,  see  Judges,  I  36. 

Of  officers  and  agents  of  corporatioDs  in  general, 

see  Corporations,  H  899-433. 
Of  ^rtner  to  represent  firm,  see  Partnezriiim  | 

Of  receivers,  see  Bec^Ten,  I  82. 

Of  trustees,  see  Trusts,  |  187. 

To  amend  or  correct  Judgment  we  Judsment  I 

299. 

To  make  admission  binding  anotliez;  see  Eti- 

deoce,  {  241. 
To  make  arrest  without  warrant  »•  Arreat  1 

62. 

AUTREFOIS  ACQUIT  AND  CONVICT. 

See  Criminal  Iaw.  H  17D^  186. 

AVOIDANCE. 

Of  contract  or  omveyance  of  infant  see  Infants, 

f  31. 

Of  insurance  policy,  see  Insurance,  |S  24C^  290l 

AWARD. 

Of  arbitrators,  see  Arbltr^tkm  and  Awaid,  K 

78^  82. 

BAGGAGE. 

Of  passenger,  aee  Carriete.  H  89%  400l 

BAIL 

IX.  XH  OBIHXHAX.  FBOSEOimOinL 

Admissibility  of  erldence  of  forfeiture  of  baH* 
see  Criminal  Law,  1  351. 

BAILMENT. 

Particular  tpedet  of  hailmenta,  and  hmitwtentt 

incident  to  particulM-  ocoupaOona. 
Bee  I^edges;  Warehousemen. 
Carriage  of  goods,  see  Carriers.  H  S9-188L 
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BANKRUPTCY. 


SecondBTy  evMence  of  petition  in  bankniptcyt 

see  Evidence,  f  IGS. 

XIX.  ASUOMMEHT,ADMXinSTItATIOH, 
AMD  DXBTBXBITTXOir  OF  BANK- 
KU¥T»  EBTATB. 

<B)  Aaalirnnemt,  and  TIU*.   Rlcbtfl,  and 
aemediM  of  Traate*  1m  0«B«ral. 

Trustee  in  bankruptcy  m  party  to  suit  for  con- 
version of  timber,  see  Lc«b  and  Lo^ng,  S  35. 

S  15G.  In  view  of  the  bankruptcy  act  (Act 
July  1,  1808.  c.  541,  8  70,  30  Stat.  565  [U.  S. 
Comp.  5lt  1901,  p.  3451]).  held,  that  a  bank- 
rupt 8  trustee  has  a  rigbt,  when  authorlEed  by 
thp  bankmpt  court,  to  be  substituted  as  plain- 
tiff in  a  suit  by  creditors  in  a  state  court  to 
recover  property  fraudulently  conveved. — Atkins 
V.  Globe  Bank  &  Trust  Co.  (Ky.)  879. 

fB)  AetlOBS  by  ar  Acaiast  Tvaat««. 

Trustee  as  party  to  action  for  convenion  of 
timber,  see  Logs  and  Logging,  {  S5. 

BANKS  AND  BANKING. 

XH.  rUNOTIONS  Aim  DEAUN08. 

(C>  Deposits. 

Forgery  of  checks,  see  Forgery. 

Liability  ot  executor  for  loss  of  deposits  by  bank 

failure,  see  Executors  and  Administrators,  i 

105. 

I  13&  A  bank  having  paid  the  check  of  a 
company  signed  only  by  its  president,  when  by 
asrreeinent  of  the  bank  and  company  its  checks 
were  also  to  be  countereifnied  by  another  of- 
ficer, held  the  bank  was  liable  for  the  amount 
to  the  comnany's  receiver.— Ellis  t.  Western 
Nat.  Bank  {Ki)  334. 

<H)  Aetions. 
Grounds  for  change  of  venue,  see  Venue,  {  45. 

IT.  NATIONAL  BANKS. 

S  270.  In  an  action  by  a  natinnnl  bank  to 
collect  a  note,  evidence  held  sufficient  to  au- 
thorise the  preanmption  of  jMyment  of  usurious 
interest— Tiabne  v.  Cook  (Tex.  Civ.  App.)  455. 

i  270.  Persons  entitled  to  recover  penalty  for 
usury  paid  national  bank  limited  to  those  who 
pay  or  their  representatives.— Trabne  r.  Cook 
(Tex.  GIt.  App.)  455. 

S  270.  Remedy  available  on  payment  of  usury 
to  national  bank  stated.— Trabue  r.  Cook  CTez- 
Civ.  App.)  453. 

t  270.  An  accommodation  maker  of  a  note 
given  to  a  national  bank  can  set  up  the  de- 
fense of  usury  to  defeat  the  recovery  of  inter- 
est.—Trabue  V.  Cook  (Tex.  Civ.  App.)  455. 

BAR. 

m  by  i 
i%  003,  617. 
Of  action  by  laches  or  staleness  of  demand,  see 

Equity,  f  73. 
Of  prosecution  by  limitation,  see  Criminal  Law, 
§159. 

BARROOMS. 

See  Intoxicating  Uquors. 

BARTER. 

See  Excbange  of  Pnqwrty. 


BASE  FEE. 

Constmction  ot  wills,  see  WiUs,  i  602. 

BASTARDS. 

See  Incestt  |  EL  ' 

BAHERY, 

See  Assault  and  Battery. 

'  BELIEF. 

Complaint  on  information  and  belief,  see  Crim- 
inal Law,  S  211. 

Verification  of  Information  on  information  and 
belief,  see  Indictment  and  Information,  %  012. 

BENEFICIAL  ASSOCIATIONS. 

Benefit  and  relief  funds  for  servants,  acceptanc* 
as  affecting  master's  liability  for  injuries  to 
servant,  see  Master  and  Servant,  {  100. 

Mutual  benefit  insurance  association,  see  In- 
surance, K  782-810. 

BENEFICIARIES. 

Of  insurance,  see  Insurance,  |i  782-785. 
Of  trust,  see  Trusts. 

BENEFITS. 

Acceptance,  ground  of  estoppel  in  pais,  see 

]'"rfstoppeI,  i  92. 
Benefit  and  relief  funds  for  servants,  accept- 
ance as  atFecting  master's  liability  for  inju- 
ries to  servant,  see  Master  and  Servant,  1 
100. 

Mutual  benefit  Insurance^  see  Insorance,  K  78!t- 
785. 

BENEFIT  SOCIETIES. 

See  Insurance,  H  ^^2-815. 

BEQUESTS. 

See  Wills. 

BEST  AND  SECONDARY  EVIDENCE. 

See  Criminal  Law,  H  398-404;  Evidence,  H 
16&-175. 

BETTERMENTS. 

In  general,  see  Improvements. 

Liens  for  improvements  on  real  estate,  see  Me- 

cbanics'  Uena. 
Public  Improvements,  see  Drains;  Highways; 

Municipal  Corporations,  BS  280-4^. 


See  Gaming. 


BETTING. 
BIDS. 


For  contracts  with  municipal  corporations,  see 
Municipal  Corporations,  |  335. 

BILL  OF  EXCEPTIONS.  • 

See  Criminal  Law,  H  1000-1124 ;  Exceptions, 
BtU  of. 

BILL  OF  EXCHANGL 

See  Bills  and  Notes. 

BILL  OF  RIGHTS. 

See  Constitutional  Law. 
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BILL  OF  SALE. 

See  Stlei,  |  146. 

BILLS  AND  NOTES. 

AlteratioQ,  see  AlterndoQ  of  Instrunients. 

Alteration  of  note  for  price  of  goods  as  affect- 
ing right  of  actioQ  for  value,  see  Alteration 
of  Inatrunients,  |  23. 

Forgery,  see  Forgery. 

Gifts  of,  see  Gifta,  8  32. 

Payment  of  debts  in  (leneral  by  bill,  note  or 
check,  see  Payment,  H  10,  17,  67. 

I.  REQUISITES  AND  VAUDITT. 

(B)  Form  mm«  Contcata  of  Pvomlasorr 
Xotca  M«  Dmebllb. 

Right  of  accommodation  maker  of  note  to  na- 
tional bank  to  set  op  defense  of  osory,  see 
Banks  and  Banking,  S  270. 

I  44.  A  note  executed  by  a  husband  payable 
at  bis  death,  or  the  death  of  his  wife,  if  she 
survived  him,  if  there  was  enoujth  of  his  estate 
left  for  that  purpose,  held  a  valid  claim  against 
the  estate  of  the  wife.— Central  University  of 
Kentucky  t.  Cox'i  Ez'r  (Ky.)  299. 


(B)  Consideration. 
{90.    A  note  held,  under  the  circumstances 
disclosed,  to  have  been  obtained  without  c<xisid- 
eration.— Jobes  v.  Wilson  (Mo.  App.)  MS. 

J 92.  A  cbe<&  Jitid  supported  by  a  valid  eon- 
eratlon  and  enforceable  notwItDstandlng  tbe 
agreement  that  it  shall  not  be  payable  until 
after  his  death.--Fozworthy  t.  Adams  (Ey.) 

381. 

8  94.  An  antecedent  debt  due  the  payee  was 
a  good  consideration  for  tbe.  execution  of  a 
promissory  note  for  the  amount  of  the  debt. — 
Lovelace  v.  Lovelace  (Ky.)  400. 

n.  OOMSTBirCTION  AHD  OPEHATION. 

5122.  Ad  accommodation  maker  of  a  note 
d  liable  as  principal,  and  not  as  surety.— 

Trabue  v.  Cook  (Tex.  Civ,  App.)  455. 

ui,  MODIFICATION,  RENEWAI.,  AND 
BESGISSION. 

J 137.  Tbe  time  for  the  payment  of  a  note 
d  not  extended  by  any  valid  agreement.— City 
Loan  &  Trust  Co.  v.  Sterner  (Tex.  Civ.  App.) 
207. 

IT.  NBaOnABUJTT  AND  TRANSFER. 

(A)  Instramemta  Nesotlablc. 

t  146.  The  negotiable  instrument  law  of  1905 
has  no  application  to  a  note  executed  prior  to 
the  taking  effect  of  tbe  statute.- Merchants'  Xat. 
Bank  v.  Brisch  (Mo.  App.)  76. 

V.  RIGHTS  AND  LIABIX.ITIE8  ON  IN- 
DORSEKENT  OR  TRANSFER. 

(A)  Indorpcment  Before  DellTery  to  or 
Transfer  br  Paree. 

I  2.54.  Insolvency  of  the  maker  of  a  note,  bo 
as  to  excusE;  the  holder  from  suing  thereon  at 
the  request  of  the  indorser,  held  the  absence  of 
property  of  the  debtor  out  of  which  a  debt  might 
be  made  by  execution. — First  Nat.  Bank  v. 
Robinson  (Tex.  Civ.  App.)  377. 

VIL  PAYMENT  AND  DI80KAROE. 

Payment  of  checks  by  bank,  see  Banks  and 

Banking,  8  1.38. 
Payment  of  debts  in  general  by  bill,  note  or 
check,  see  Payment,  8S  17. 


VUL  ACTIONS. 

Ricbt  of  accommodation  maker  of  note  to  na- 
ticnal  bank  to  set  up  defense  of  usiut,  see 
Banks  and  Banking.  |  270. 

S^rate^nawen  by  codefendanta.  see  Flesd- 

8  462.  In  an  action  by  the  holder  of  a  note 
against  an  Indorser  without  suing  the  maker, 
the  petition  Add  to  sufficiently  all^  the  in»ol- 
vency  of  the  maker.— First  Nat  Bank  ▼.  Rob- 
inson (Tex.  Civ.  Aw-)  177. 

I  493.  The  harden  of  proof  as  to  want  of  con- 
sideration in  an  action  on  a  note  under  the  law 
as  it  stood  prior  to  negotiable  instnuaent  law 
of  1905  stated.— Merdiants'  Nat  Bank  r.  Biisch 
(Mo.  App.)  76. 

8  497.  The  burden  of  proof  as  to  knowledge 
of  fraud,  in  an  action  on  a  note,  under  tbe  law 
as  it  stood,  prior  to  negotiable  instrument  law 
of  1905,  stated.— Mexcbants*  Nat  Bank  r.  Brisrb 
(Mo.  App.)  76. 

8  497.  Under  N^tiable  Instrument  Law 
1905  (Lews  1905.  p.  250:  Ann.  St  1906,  Sf 
463-55  to  463-59)  S!  55,  50,  where  a  note  giv- 
en for  the  price  of  a  horse  was  delivered  to  the 
agent  of  the  payee  after  the  greater  part  thereof 
was  paid,  on  the  agent's  representations  that  be 
had  no  authority  to  indorse  such  payment,  but 
would  have  the  payee  do  so,  which  was  not  doo«. 
the  assignee  of  the  note  has  the  burden  of  shou-- 
ing  that  he  Is  a  txma  Sde  holder.— Jobes  t.  Wil- 
son (Mo.  App.)  64S. 

8  909.  Facts  to  be  considered  by  the  jorr  in 
determining  the  bona  fides  of  the  assienee  of  a 
note  determined.— Jobes  v.  Wilson  (Mo.  App.) 
548. 

I  516.  In  an  action  by  tbe  holder  araiost 
the  indorser  of  a  note  in  which  the  indoispr 
claimed  a  release  because  of  the  failure  to  su-* 
the  maker,  evidence  held  to  show  that  the  maker 
was  insolvent,  excusing  suit  by  tbe  holder.- 
First  Nat.  Bank  t.  Bobinstm  (Tex.  Civ.  App.> 
177. 

8  519.  In  an  action  on  two  notes  given  for 
machinery.  In  which  defendant  claimea  a  credit 
for  an  attachment  to  the  machinery  not  fur- 
nished as  agreed,  evidence  held  to  show  that  the 
attachment  was  not  to  be  included  as  a  part  of 
the  machinery  sold.— Aultman  &  Taylor  Ma- 
chinery Co.  v.  Walker  (Ky.)  329. 

8  510.  In  an  action  on  two  notes  given  with 
two  others  for  a  threshing  machine  which  was 
resold  and  returned  to  plaintiff,  upon  defend- 
ant's inability  to  meet  the  notes,  under  an  ajtre^ 
ment  by  which  plaintiff  gave  defendant  S1.IHH> 
worth  of  the  purchftse-money  notes,  evidence  held 
to  establish  plaintiff's  claim  as  to  tbe  extent  of 
defendant's  liability  on  the  notes  after  the  anee- 
ment  was  executed, — Aultman  &  Taylor  Jla- 
chinery  Co.  v.  Walker  (Ky.)  329. 

I  527.  In  an  action  on  two  notes  given  with 
two  others  for  a  threshing  machine  which  was 
sold  and  returned  to  the  seller  upon  the  bujm-V 
inability  to  meet  tbe  notes,  in  which  defouunts 
claim  that  certain  credits  should  be  allowed  for 
payments  made,  evidence  held  to  show  that  only 
f  175  was  paid  upon  tbe  notes  after  their  execu- 
tion.— AultDian  &  Taylor  Mschinerr  Oo.  v. 
Walker  (Ky.)  329. 

S  S37.  In  an  action  on  a  note  by  the  assignfe 
thereof,  where  it  is  Fhown  that  there  was  fraud 
by  the  payee  in  obtaining  the  note,  whether 
plaintiff  is  a  bona  fide  holder  is  a  question  for 
the  jury.— Jobes  v.  Wilson  (Mo.  App.)  54& 

8  537.  In  an  action  on  a  notei  refusal  to  di- 
rect tbe  jury  to  find  for  plaintiff  as  to  the  Intei^ 
est  stipulated  for  in  tbe  note  heU  propw. — Tia- 
bue  V.  Cook  (Tex.  Civ.  A^)  4SS. 

8  538.  In  an  action  on  a  note,  an  InstxiMtion 
hvld  not  warranted  by  the  evidence. — Merchants* 
Nat.  Bank  v.  Brisdi  (Mo.  Apfi.)  76. 
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BIRTH. 


Of  tBtue,  effect  on  will,  m  DeMMBt  and  Dis- 
tributton,  I  47. 


See  ThieatB. 


BUCKMAIL 
BUSPHEMY. 


Profane  ewearin^  ai  dtoorderiy  eonduct,  Me 
Diwrderly  Conduct 

BOARDING  HOUSES. 

See  Innkeepen. 

BOARDS. 

School  boards,  eee  Scho^  and  School  Dia- 
tricta,  II  48.  63. 

BONA  FIDE  PURCHASERS. 

Of  personal  property  in  seneral,  Bee  Sales,  | 

473. 

Of  property  aubject  to  taxation,  see  Taxation, 
I  oil. 

Of  public  lands,  see  Public  Lands,  I  ITS. 
Of  real  property  in  seneral,  see  Vendor  and 
Porchaaer,  U  224-244. 

BONDS. 

Of  indemnity,  see  IndemnltT- 

School  district  bonds,  see  Schools  and  School 

Districts,  §  97. 
Sureties  on  bonds,  see  Principal  and  Surety. 

Bond$  for  performance  of  dutiea  of  trtut  or 

office. 

See  Sheriffs  and  Constables,  |  170. 
Alunlrl^l  officers,  see  Municipal  Corporations, 

Tax  collectors,  see  Taxation,  |  670^ 

Bondt  in  fu^idal  proeeedfnfft. 

See  Injunction,  |  241;   Replevin.  |  126. 
Appeal  or  writ  of  error  in  ireneral.  see  Appeal 

and  Error.  U  38^^  1234.  1244. 
Security  tor  costs,  see  Costs.  |  11<X 

BOROUGHS. 

Se«  Mnaicipal  Corporations. 

BOUNDARIES. 

See  Fence*. 

Mutual  rights  and  liabilities  of  adjoining  pro- 
prietors, see  Adjoining  Landowners. 

Of  school  district,  see  Schools  and  School  Dis- 
tricts, I  41. 

Kight  of  subsequent  purchaser  of  public  land  to 
attack  boundaries  fixed  by  prior  putent,  aee 
Publf"  Lands,  |  176. 

I.  DESOBIPTIOH. 

I  3.  Where  footsteps  of  the  surveyor  ere 
found  and  identified,  they  must  control,  and  all 
classes  of  calla  must  yield  to  them.— Taft  v. 
Ward  (Tex.  Civ.  App.)  437. 

I  3.  Calls  for  the  comers  of  adjoining  sur- 
veys must  be  rejected  when  they  conflict  with 
the  actual  work  of  the  surveyor.— Taft  t.  Ward 
CTex.  Civ.  App.)  437. 

13.  It  is  only  in  the  absence  of  other  means 
of  identification  that  known  calls  in  other  sur- 
veys  can  be  appealed  to^  to  locate  a  tract  of 
land.— l%ft  T.  ward  (Tex.  Civ.  App.)  487. 

I  8.  Where  no  mark  could  be  found  desig- 
nating and  fixing  the  lines  of  the  outside  sub- 
divisions, they  could  be  fixed  by  marked  cor- 


ners and  footsteps  around  Inside  surveys  to  which 
they  wers  tied  by  the  field  notea.- Taft  v.  Ward 
(Tex.  Ctv.  App.)  437. 

n.  BVIDEirOB,  ASOEBTAHIIEEIIT,  AHS 
ESTABUBBMEIIT. 

Declaration,  sea  Evidence.  |  274^ 

I  37.  In  an  action  to  recover  land  claimed 
as  included  io  a  deed  which  described  it  as  ex- 
tending to  a  cliff  on  the  top  of  a  ridge,  where 
there  were  two  cllSa  on  the  ridge,  evidence  Aeld 
to  sustain  a  finding  that  the  further  cliff  was 
meanL-^oatica  v.  Justice  (Ky.)  331. 

I  87.  Evidence  held  to  ahow  that  a  course  in 
the  description  of  a  boundary  should  read  "S. 
10"  W.  20  poles/'  instead  of  "S.  10*  W.  200 
poles."— Bates  v.  Bates  (Ky.)  858. 

I  47.  The  owner  of  iand  held  estopped  from 
setting  up  a  claim  to  certain  land  by  reason  of 
certain  statementa  made  by  him. — Ward  v.  Mid- 
dleton  (Ky.)  823. 

I  54.  Corrected  field  notes  pursuant  to  9 
Gammel's  Gen.  Laws,  p.  107,  Add  to  constl- 
tnte  a  prima  facie  case  in  plaintiff's  favor.— 
Finberg  ?.  Gilbert  CTex.  Civ.  App.)  970. 

BOUNTIES. 

Rewards  offered  for  performance  of  uncle  and 
special  aervicea,  see  Rewards. 

BREACH. 

Of  conditiona  of  Insnrance  policies,  see  Insur- 
ance, f  290. 
Of  contract  in  general,  see  Contracts,  S|  312- 

323. 

Of  contract  tor  transportation  of  passenger, 
see  Carriers,  H  267-277. 

Of  contract  of  sale,  see  Sales,  S|  146-177 ;  Ven- 
dor and  Purchaser,  il  130.  137. 

Of  contract  of  sale  as  ground  for  resdssioD,  see 
Vendor  and  Purchaser,  |  83. 

Of  contract,  restraining,  see  Injunction,  ||  69, 
61. 

Of  covenant^  see  Covenants,  1 102. 

BREACH  OF  THE  PEACE. 

See  Ansaolt  and  Battery,  H  83-06;  Dlsordei^ 

ly  Conduct. 
Requests  for  Instroctlons.  see  Criminal  Law, 

I  825. 

Shooting  firearms,  see  Weapons,  |  IS. 

I  1.  What  constitutes  "public  place,"  within 
Pen.  Code  1895.  arts.  333,  335,  making  it  an 
offense  to  fight  m  a  public  place,  stated.— Aus- 
tin T.  State  (Tex.  Cr.  App.)  630. 

BRIEFS. 

On  appeal  or  writ  of  error,  see  Appeal  and  Er- 
ror, I  708;  Criminal  Law,  |  lisa 

BROKERS. 

Judicial  notice  of  custom  as  to  obligation  to 
furnish  abstract  of  title,  see  Evidence,  {  20. 

Judicial  notice  of  custom  that  authority  to  sell 
includes  obliKfltion  to  furnish  abstract,  see 

Kvideoce,  |  2U. 

n.  EMFLOTMENT  AMS  AUTHOBITT. 

I  &  In  an  action  by  a  broker  for  commis- 
sions, evidence  held  to  support  a  finding  that  a 
contract  of  employment  between  the  broker  and 
the  owner  was  in 'force  when  the  owner  sold  the 
land.— Brady  v.  Maddox  (Tex.  Civ.  App.)  730. 
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rr.  OOKPEHBATIOir  AHD  UEH. 

S  64.  Brcdcen  k«M  not  to  have  fnraishad  a 
purehaser,  able,  ready,  and  wlllini  to  buy  on 
tbe  owner's  terma  ao  as  to  be  entitled  to  com- 
miaaioM.— Slmmwia  v.  OneA  (Mo.  Asjf.)  584. 

I  S4.  Bifl^t  of  broker  to  commissiotui  on  pro- 
ducing and  introducing  to  principal  a  person 
able  and  willing  to  buy  stated.— Simmons  T. 
Oneth  (Mo.  App.)  CS4. 

}  54.  To  entitle  a  broker  to  recover  commis- 
siouB  it  is  not  neceasary  that  there  be  a  writ- 
ten contract  between  the  vendor  and  the  vendee, 
it  sufficing  if  the  broker  secure  a  purchaser 
willing  and  financially  able  to  buy  on  the  pro- 
posed tenns^Watkins  v.  Thnnas  (Mo.  App.) 
lOttS. 

I  66.  Bight  of  broker  to  cranmlstfras  where 
he  is  procuring  cause  of  negotiations  resulting 
in  a  sale  stated.— Simmons  v.  Oneth  (Mo.  App.) 
634. 

I  57.  A  vendor  held  to  have  waived  his  ri^ht 
to  receive  notes  payable  at  certain  times  in  lieu 
of  notes  payable  on  or  before  maturity.— Wat- 
kina  v.  Thomas  (Mo.  App.)  1063. 

i  61.  A  broker  under  certain  circnmstances 
held  not  entitled  to  a  commissitm  for  finding  a 
purchaser  for  a  wife's  separate  property. — Brady 
V.  Maddox  (Tex.  Civ.  App.)  739. 

S  63.  Where  the  owner  of  land  on  the  pro- 
duction of  a  purchaser  by  a  broker  fixes  or  va- 
ries the  terms,  he  is  liable  for  a  commission  if 
be  fails  to  carry  out  his  contract  and  convey  ac- 
cording to  the  modified  terms  agreed  upon  by 
the  buyer.— Simmons  v.  Oneth  (Mo.  App.)  534. 

f  67.  A  broker  is  not  permitted  to  act  for 
both  the  purchaser  and  seller  without  the  knowl- 
edge and  consent  of  both.— Dennison  t.  Gault 
(Mo.  App.)  4& 

V,  AOnOm  FOH  OOMPEirSATIOX. 

Evidence  of  agency  in  general,  see  Principal 
and  Agent,  {  Si3. 

I  91.  In  order  to  recover  commusions  for 
procuring  a  purchaser  for  property,  the  burden 
IS  up<Mi  plaintiff  to  show  that  the  owners  em- 
ployed him  to  procure  a  purchaser,  and  that  his 
services  were  the  procunng  cause  of  the  sale- 
Sills  V.  Burge  (Mo.  App.)  605. 

I  8S.  In  a  broker's  action  for  commissions 
for  procuring  the  sale  of  property,  a  letter  writ- 
ten by  plaintiff  to  defendants  held  admissible  as 
being  the  initiatory  act  which  resulted  In  the 
broker's  empl(qrment.— Sills  t.  Barge  (Mo.  App.) 
605. 

I  86.  In  a  broker's  action  for  comiuIsaionB 
for  procuring  the  sale  of  property,  evidence  held 
.to  mctw  that  defendants  received  plalntifTs  let- 
ter stating  that  he  desired  to  have  defendant 
call  with  a  view  to  selling  tbe  property.— SHIs 
V.  Bulge  (Mo.  AppO  606. 

g  86.  Evidence  held  not  to  show  a  contract 
to  pay  a  broker  commissions  for  securing  a  pur- 
chaser for  lands.— Knott  v.  Oodair  (Tex.  Civ. 
App.)  189. 

{86.  In  an  action  by  a  broker  for  commis- 
sioos,  evidence  held  to  support  a  finding  that  it 
was  throui^  the  broker's  efforts  that  a  prospec- 
tive purchaser  was  procured.— Brady  v.  Mad- 
dox (T^  aw.  App.)  739. 

%  88.  In  an  action  for  broker's  commissions,  a 
charge  held  proper.— Weinman  v.  Spencer  (Tex. 
Civ.  App.)  209. 

I  88.  In  an  action  by  a  broker  for  commis- 
sions, a  certain  charge  held  not  necessarily  to 
require  a  verdict  for  defendant.-^Brady  v.  Mad- 
dox (Tex.  Civ.  App.)  73f>. 


▼X.  BIOHTS. 
TIBS  AflTTO 


PEBSOira. 


I  106.  In  an  action  by  a  pudiaser  of  land 
to  Teoover  earnest  money  of  an  agmt  who  paid 

die  money  over  to  his  principal,  ev^Mice  acU 
to  show  that  the  purchaser  intended  to  breack 
his  contract  without  regard  to  any  alleged 
breaches  of  tlie  seller  as  to  abstiact  of  title, 
payment  of  tax,  etc,  and  hance  Qie  agent  was 
not  in  fault  in  puing  over  the  earnest  maaxg 
to  the  prindpaL—CoiuieM  r.  Baird  nTez.  Gj. 
App.)  113. 

BUCKET  SHOPS. 

See  Gaming,  |  17. 

BUILDIN6  eONTRACTS. 

Uens  for  labor  and  materials,  see  Medianicrf 
Liens. 

BUrUOINGS. 

Lien  for  construction  or  repair,  see  Mechanics' 
Liens. 

Negligence  as  to  condition  of  buildings  on  ad- 
joining lands,  see  Adjoining  Landowners,  |  7. 

BURDEN  OF  PROOF. 

In  civil  aetlonB,  see  Evidence,  K  91,  96. 
Showing  error  on  appeal  or  vnt  of  error,  see 
Appeal  and  Error,  |  901. 

BURGURY. 

I.  OFFEmES  Ain>  RESPOKSIBZUTT 
THEREFOR. 

8  2.  One  breaking  and  entering  a  rallrosd 
car  and  taking  property  therefrom  is  guilty  of 
burglary,  without  regard  to  the  value  of  tbe 
property;  Pen.  Code  1895,  art.  841,  not  being 
applicable.- Boyd  v.  State  (Tex.  Cr.  App.)  65L 

n.  PROSEOUTIOH  Aim  PUHISHMEET. 

Acts  and  declarations  of  conspirators,  and  co- 
defendants,  see  Criminal  Law,  |  427. 

I  24.  An  Indictment  held  not  to  all^  bui^ 

flary  of  a  private  residence  at  nl^t— Ellis  v. 
tate  (Tex.  Cr.  App.)  067. 

S  41.  Evidence  that  defendants  were  seeo 
near  the  burglarized  house  a  short  time  before, 
without  positive  identification  of  the  goods  al- 
leged to  have  been  taken.  Is  insufficient  to  sup- 
port a  cmvictlon.- Love  v.  State  (Tex.  Cr. 
App.)  982. 

I  41.  Evidence  keU  suffident  to  sustain  a 
conviction  fOr  burglary. — Jones  v.  State  (Tex. 
Cr.  App.)  OSO. 

S  46.  In  a  burglary  pro8ecuti<»i,  accused's 
rights  held  sufficiently  protected  b^  the  chances 
given,  and  a  peremptory  instruction  to  acquit 
was  properly  refoaed.- Ellis  v.  State  (Tex.  Cr. 
App.)  6G7. 

BURNING. 

Criminal  responsibility,  see  Arson. 

BURNT-RECORD  ACT. 

See  Becords,  S  17- 

BUSINESS. 

Good  will,  see  Good  Will. 
License  taxes  for  occupations,  see  Licenses,  1 7. 
Regulation  of  conduct  of  business  as  regnlatioB 
of  commerce,  see  Commerce.  |  6& 
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CALENDARS. 

Of  caoBci  for  trial,  see  Trial,  |  11. 

CALLS. 

In  deeds,  see  Boondorles,  {{  3,  8. 

CANALS. 

See  Drains. 

CANCELLATION  OF  INSTRUMENTS. 

See  Qolettog  Title;  Beformatlon  of  Instru- 
mentB. 

Setting  aside  transfer  in  fraud  of  ereditoTB  or 
subsequent  purchasera,  aee  Frandnleat  Cod- 
Teyaoces,  H  222-308. 

Groundt  for  cancellation  and  cancellation  or 
rttcittion  of  particular  inatrumentt  by 
act  of  partie*. 
Contracts  of  sale,  see  Sales,  H  89,  90;  Vendor 

and  Parchaser,  H  82,  93. 
Conveyances  or  contracts  of  infants,  see  Id- 

fants,  8  31. 
Insarantce  policies,  see  Insurance,  S  248. 

X  BIOHT  OF  AOTXOM  AMD  DEFENSES. 

S  25.  Defendant  In  possession  of  land,  claim- 
ing title  through  deed  from  plaintiff's  grantee, 
could  defeat  plaintiff's  claim  to  cancellation  of 
the  deed  by  shoving  title  either  in  himself  or  in 
■ome  third  person  vhere  the  deed  did  not  au- 
thoriae  soch  cancellation. — Uklolona  Mercantile 
Co.  T.  Greeson  (Ark.)  2^T. 

n.  PROOEEDINOS  AlTD  REUEF. 

I  45.  In  an  action  to  cancel  a  deed  and  ob- 
tain possession  of  the  land  and  to  enjoin  de- 
fendant from  cutting  timber  thereon,  the  burden 
of  proof  held  to  be  on  plaintiff.— Oklolona  Mer- 
cantile Co.  V.  Greeson  (Ark.)  257. 

I  47.  The  dismissal  of  an  action  for  caocella- 
tion  of  a  deed  held  not  error,  in  view  of  the 
many  different  statements  made  by  plaintiff  as 
to  why  he  conveyed  the  land,  and  as  to  the  con- 
sideratitHi,  and  the  length  of  time  which  bad 
elapsed  from  tbe  making  of  the  deed.— Newman 
T.  Newman  (Ky.)  828. 

CARELESSNESS. 

See  Negligence. 

CARNAL  KNOWLEDGE 

See  Adultery ;  Incest ;  Rape ;  Seduction. 

CARRIERS. 

As  employers,  see  Master  and  Servant. 

Constmction,  rectllation,  and  operation  of  rail- 
road In  general,  see  Railroads. 

Constmction,  regulation,  and  operation  of  street 
railroads  In  general,  see  Street  Railroads. 

Construction,  regulation,  and  operation  of  tele- 
graph and  telephone  lines,  see  Telegraphs 
ana  Telephones. 

I.   OONTROI.  AND  REGVLATIOH  OF 
OOMMON  CARRIERS. 

Statutory  and  munidpal  regulation  of  railroads 
in  general,  see  Railroads,  |  244. 

n.  OARRIAOE  OF  OOOD8. 

(A)  DeUTetT  to  Carrier. 

I  39.  In  tbe  absence  of  evidence  to  the  con- 
trary, the  carriage  of  money  fs  strictly  speak- 
ing not  in  the  line  of  the  duty  of  a  carrier  hold- 
ing himself  out  only  as  a  carrier  of  goods. 


wares,  and  merchandise.— Chesapeake  &  O.  By* 

Co.  V.  Hall  (Ky.)  372. 

{  45.  A  charge  authorizing  recovery  against 
a  carrier  for  Its  failure  to  furnish  cars  in  a  rea- 
sonable time  generally  held  erroneous,  as  sub* 
mittiag  an  issue  not  pleaded.— Galvestim,  H.  A 
S.  A.  Ry.  Co.  V.  Word  (Tex  Civ.  App.)  474 

(D)  TranaportatlOB  m»A  DellTevy  1^ 

Cmvrler. 

S  85.  Where  a  carrier  Is  required  to  give  no- 
tice of  the  arrival  of  the  goods,  there  is  a  cor- 
responding duty  devolving  ou  the  consignee  to 

§ut  himself  In  a  position  to  receive  the  notice. — 
t.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Townes  (Ark.) 
1036. 

(  94.  In  an  action  against  a  railroad  com- 
pany for  the  wrongful  delivery  to  another  of 
two  of  three  can  consigned  to  plaintiff,  brought 
after  plaintiff  had  recovered  from  the  bankrupt 
estate  of  the  one  receiving  the  cars  a  pro  rata 
allowance  for  tbe  value  of  all  three  cars,  the 
railroad  company  held  only  entitled  to  set  off 
against  plaintifTs  claim  the  amoont  recovered 
for  the  value  of  tbe  two  cars  wnHigfaliy  deliv- 
ered, end  not  tbe  amount  received  for  the  third 
car,  which  was  allowed  plaintiff  by  mistake.— 
Louisville  &  A  B.  Co.  v.  Hiram  Blow  &  Co. 
(Ky.)  391. 

<B:)  Belay  Im  TrMavorCmtloa  or  Dellvevi'. 

S  99.  A  shipment  having  been  accepted  with- 
out notice  to  the  shipper  that  there  was  a  short- 
age of  cars  and  an  unprecedented  amount  of 
business,  the  carrier  should  be  held  liable  for 
unreasonable  delay. — Missouri,  E.  &  T.  Ry.  Co. 
of  Texas  v.  Early-Clement  Grain  Go.  (Tex.  Civ. 
App.)  1016. 

8  104.  A  shipper  suing  tbe  carrier  for  dam- 
ages to  goods  during  the  carrier's  delay  to  no- 
tify him  of  the  refusal  ot  a  third  person,  to 
whom  the  goods  bad  been  sold,  to  accept  them, 
held  not  entitled  to  recover  because  of  the  in- 
sufficiency of  tbe  evidence.— St  Louis,  L  M.  ft 
8.  By.  Co.  T.  Townes  (Ark.)  103a 

(F)  Iioss  of  or  iKjarr  to  Goods. 

S  108.  A  carrier  of  freight  is  an  insurer 

against  any  loss  or  damage  to  the  goods  except 
that  caused  by  act  of  God  or  the  public  enemy, 
and  it  is  liable  for  a  laroeny  by  its  agent  in 
charge  of  the  freight.— Chesapeake  ft  O.  By.  Co, 
T.  Hall  (Ky.)  37^ 

I  110.  Notwithstanding  the  Constitntlon,  a 
carrier  need  not  receive  money  for  transporta- 
tion unless,  it  is  first  notified  of  the  value  of 
the  money,  so  that  it  may  charge  a  rate  suffi- 
cient to  justify  it  in  taking  the  degree  of  care 
obaerved  in  the  transportation  of  money.-<iie»' 
apeake  ft  O.  By.  Co.  v.  HaU  (Ky.)  872. 

S  110.  A  shipper  giving  false  Information  to 
the  carrier  as  to  the  contents  or  value  of  a 
package  delivered  for  transportation  held  not  en- 
titled to  recover  tbe  value  of  the  goods. — Chesa- 
peake ft  O.  Ry.  Co.  V.  Hal!  (Ky.)  872. 

g  110.  The  ignorance  of  an  agent  as  to  the 
coDtents  of  a  package  delivered  for  shipment 
held  not  to  affect  liability  of  carrier  where  the 

firittdpal  Intended  to  deceive  tbe  carrier  as  to 
ts  value.— Chesapeake  ft  O-  By.  Co.  t,  HaU 
(Ky.)  372. 

I  117.  Uability  Of  carrier  using  can  of  a  re- 
frigerator compaoy  defined. — Gibson  &  Draughn 
V.  Little  Rock  ft  H.  S.  W.  By.  Co.  (Ark.)  1^. 

§  117.  Common  carriers  must  furnish  suit- 
able vehicles  for  transporting  fr^ht,  and  are 
liable  for  losses  caused  by  their  failure  to  do  s(^ 
though  they  are  entitled  to  determine,  in  tbe 
first  instance,  the  sufficiency  of  tbe  vehicles  fnr- 
nished.— XicholsiMi  v.  St.  Lonis  ft  S.  F.  R.  Go. 
(Mo.  App.)  573. 
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S  135.  Iq  allowiny  damages  to  a  conBifmce 
the  carrier  shoald  be  credited  witb  the  amount 
realiied  from  a  sale  thereof  for  the  benefit  of 
eonaignee's  creditors.— CSiewpeate  &  O.  By.  Go. 
V.  LaviQ  (Kj.)  274. 

<H)  Limitation  of  Llabllltr- 

i  153.  A  carrier  held  not  liable  for  damage 
to  bulk  com  b7  reason  of  it  beiog  loaded  id  a 
stock  car,  Id  view  the  prorlsioD  of  the  bill 
of  lading,  and  the  owner's  conducts— Nicholson 
T.  St.  Louis  A  S.  F.  R.  Go.  0Io.  App  )  678. 

(I)  CoBBeetlBc  Carriers. 

1  174.  If  it  is  the  custom  to  forward  goods 
by  boat  from  the  carrier's  line  to  the  consigDee, 
and  he  knew  this  when  he  ordered  the  goods 
shipped,  and  the  owner  of  a  boat  has  previously 
received  goods  for  him,  the  carrier  may  deliver 
the  goods  to  such  owner  for  transportation. — 
Chesapeake  &  O.  Ey.  Co.  v.  Lavin  (Ky.)  274. 

?177.  The  Hepburn  amendment  makes  the 
tial  carrier  liable  for  an  Injun  to  an  Inter- 
state shipment,  but  the  connecting  carrier  is 
also  liable  If  the  injury  is  the  result  of  Its  neg- 
ligence.—Gibson  &  Draughn  v.  Little  Rock  ft 
H.  S.  W.  Ry.  Co.  (Ark.)  1083. 

I  185.  In  the  absence  of  proof,  It  will  be 

E resumed  that  an  injury  to  goods  transported 
y  ctainecting  carriers  was  caused  by  the  last 
carrier.— Gibson  &  Draoghn  v.  Little  Rock  &  H. 
S.  W.  Ry.  Co.  (Ark.)  im 

m.  CASBXAOE  OF  XJVE  STOCK. 

Opinion  evidence,  see  Bridence,  {  472. 

f  217.  A  live  stock  shipper  held  not  guilty  of 
contributory  n««iigence  defeating  recovery  for 
delay  in  famishuw  cars.— Galveston,  H.  &  S.  A. 
By.  Co.  T.  WoidlTex  Civ.  App.)  47& 

f  219.  In  an  action  agaliut  a  railroad  for 
damages  to  stock  in  transportation,  an  Instruc- 
tion on  the  measure  of  danukges  Iteld  erroneous. 
—Texas  &  P.  By.  Oow  r.  Jmies  CTez.  Clv.  App.) 
194. 

{  228.  Evidence  of  the  state  of  the  live  stock 
maAet  on  a  given  date  held  Irrelevant  in  a  suit 
against  a  carrier  for  delay.— Galveston.  H.  &  S. 
A.  Ry.  Co.  T.  Word  (Tex.  Clv.  App.)  478. 

I  230.  In  an  action  for  damages  to  stock  In 
transportation,  an  instruction  held  erroneous  as 
requiring  a  verdict  for  plaintiff  Irrespective  of 
defendant's  negligence.— Texas  &  P.  By.  Co.  v. 
Jones  (Tex.  Civ.  App.)  194. 

i  230.  A  special  charge  in  the  language  of 
Gen.  Iaws  in07.  p.  343.  c.  184,  as  to  the  duty 
of-a  carrier  to  have  sufficient  cars  to  meet  all 
demands,  held  erroneous  as  calculated  to  cause 
the  jury  to  consider  important  a  duty  not  in 
issue.— Galveston.  H.  &  9.  A.  By.  Co.  T.  Word 
(Tex.  Civ.  App.)  478. 

I  230.  Evideoce  held  to  entitle  a  carrier  to  a 
diaree  as  to  a  afaipper'a  right  to  recover  for  a 
fall  Tu  the  market.— Galveston,  H.  &  S.  A.  By. 
Co.  V.  Word  (Tex.  Clv.  App.)  478. 

$  230.  A  charge  as  to  a  live  stock  shipper's 
right  to  recover  for  a  fall  in  the  market  held  not 
to  have  been  vitiated  a  reference  to  the  cause 
of  the  declise.— GalveatoD,  H.  &  S.  A.  Ry.  C^. 
V.  Word  (Tex,  Civ.  App.)  478. 

}  230.  A  charge  as  to  a  carrier's  liability  to 
a  live  stock  shipper  for  a  decline  in  market 
held  properly  retu»ed. — Galveston,  H.  ft  S.  A. 
Ky.  Co.  V.  Word  (Tex.  Civ.  App.)  478. 

i  230.  A  charge  requested  by  a  carrier,  sued 
for  delay  in  transportation  of  cattle,  held  im- 

6roperly  refused.- Houston  &  T.  C.  B.  Co.  t. 
larron  (Tex.  Civ.  App.)  900. 
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(A)  BalattoB  Betweem  Carrier  mmA 
■•aver. 

i  234.  A  statute  of  New  Mexico  reqnlring  a 
party  claiming  damages  for  Injury  to  file  no- 
tice thereof  within  90  days  does  not  affect  the 
ri^t  of  recovery  for  injuries  received  in  New 
Mexico  where  asserted  under  a  contract  made 
in  Texas;  the  passenger  being  a  nouresidait  of 
New  Mexico.— El  Paso  &  N.  EI  By.  Co.  t. 
Landm  (Tex.  Civ.  App.)  744. 

<B)  Pares*  Ttelcets,  aa<  Sveelal  Coatraeta. 

S  253.  Where  a  party  purchased  a  ticket  for 
passage  over  defendants'  roads,  they  assumed  the 
relation  of  common  carrier  toward  her,  and  it 
is  immaterial  so  far  as  their  liability  for  her 
injury  is  concerned  whether  these  duties  anw^ 
out  of  an  implied  or  an  express  contract. — EI 
Paso  ft  N.  £.  Ry.  Ca  t.  Landon  (Tex.  Civ. 
App.)  744. 

(C)  Performaaee  of  Contract  ot  Traaspor- 
tatloa. 

Xlrror  In  instructions  cured  by  giving  other  in- 
structions, see  Trial,  S  296. 

I  267.  Railroad  companies  may.  independent 
of  statute,  make  reasonable  rules  for  the  separa- 
tion ot  passengers  iMlcmging  to  different  races 

if  equal  accommodations  are  provided,  though 
reasonable  rules  prescribed  by  statute  most  l>e 
followed.— Bradford  v.  St  Louis,  I.  M.  ft  S.  By. 
Co.  (Ark.)  616. 

{  274^.  Under  the  venue  statute  (Gen.  Laws 
1901.  p.  31,  &  27,  f  1),  suits  for  carryim;  a 
passenger  past  his  destination  ma^  be  brought 

either  in  the  county  where  the  Injury  occurred 
or  where  plaintiff  resided.— Gulf.  C.  ft  8.  F.  By. 

Co.  V.  Ward  (Tex.  Civ.  App.)  130. 

S  276.  In  an  action  for  carrying  a  passrager 
past  his  destination,  evidence  held  to  show  that 
he  was  a  resident  of  another  county  from  that 
in  which  the  suit  was  bronght — Gulf.  C.  ft  S. 
F.  Ry.  Co.  V.  Ward  (Tex.  Civ.  App.)  130. 

I  276.  In  an  action  for  breach  of  a  contract 
for  carriage  of  a  passenger  resulting  from  a  de- 
railment, the  earner's  liability  is  subject  to  the 
same  rules  and  may  be  established  by  like  tes- 
timony snd  presumptiona  as  in  casea  of  torts. — 
El  Paso  &  N.  E.  By.  Go.  T.  lAndon  (Tex.  Cir. 
App.)  744. 

i  277.  Damages  recoverable  for  the  breach  of 
a  contract  for  carriage  of  a  passenger  resulting 
from  a  deTallment  are  the  same  as  In  an  action 
ot  tort  on  the  same  facts.— El  Paso  ft  N.  E. 
Ry.  Co.  v.  LandoQ  (Tex.  Civ.  App<)  744. 

<D)  Pcraoaal  Eaiui«s. 

Argumentative  Instmctkms,  see  Trial,  1  240. 
Best  and  secondary  evidence,  see  Evidence,  | 

171. 

S  260.  A  carrier  held  required  to  exercise  the 
highest  degree  of  care  for  the  protection  of  its 
passengers  on  its  freight  trains  consistent  with 
the  practicable  operation  of  such  trains.— St. 
Louis  Southwesteni  Ry.  Go.  t.  Jackam  (Ark.) 
241. 

I  ^0.  A  oirrier  most  exevdse  the  utmost 
care  for  the  safety  of  its  passengers  ttiat  would 
be  used  by  very  rautioas  persms  under  the  same 
circumstances.— Brsdy  v.  Springfield  Traction 

Co.  (Mo.  App.)  1070. 

I  2S0.  What  is  required  of  a  carrier  in  the 
performance  of  its  duties  to  use  proper  care  for 
the  safety  ot  its  paasengen  depends  in  a  pven 
case  on  the  facta  thereof ^  and  notion  the  com- 
mon  practice  of  the  earner.- Brady  t.  ^ting- 
field  Traction       (Mo.  App.)  1070. 

t  280.  There  la  no  relaxation  of  the  rule  re- 
quirinK  the  high  degree  ol  care  as  to  a  passen- 
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•ger  on  a  freight  train  which  Is  doe  to  those  who 
traTel  on  regular  passenger  trains.— Lewis  t. 
Texaa  A  N.  O.  By.  Co.  (Tex.  Civ.  App.)  1006. 

I  281.  A  street  car  conductor  heJd  negligent 
in  giving  a  signal  to  start  a  car  before  an  old 
lady  in  enfeebled  condition  had  had  a  reason- 
able opportunity  to  take  a  seat.— Brady  v. 
Springfield  Traction  Co.  (Mo.  App.)  1070. 

S  2S6.  The  duty  of  railroad  companies  to 
keep  in  a  reasonably  safe  condition  the  plat- 
forms of  and  appToachH  to  their  stations  stat- 
ed.—St  Lonis  &  S.  F.  R.  Co.  V.  Caldwell  (Ark.) 
1034. 

S  286.  A  railroad  company  held  negligent  as 
to  a  passenger  in  not  guarding  a  hole  near  an 
approach  to  its  station —St.  houJm  &  8.  F.  B. 
Co.  V.  Caldwell  (Ark.)  1034. 

f  287.  A  street  car  held  required  to  stop  a 
sufficient  length  of  time  to  give  passengers  an 
opportunity  to  board  it.  and  reach  a  place  of 
safety.— Brady  T.  Springfield  Traction  Co.  (Mo. 
App.)  1070. 

S  303.  Where  it  was  coetomary  for  passen- 
gers to  board  and  alight  from  a  street  car  at  a 
certain  point,  it  was  the  dnty  of  the  street  car 
employes  to  use  ordinary  care  to  protect  pas- 
sengers getting  off  there. — Central  Kentucky 
Traction  Co.  v.  (Chapman  (Ky.)  830. 

i  303.  A  street  car  conductor's  duty  held  to 
require  bim  to  observe  both  sides  of  the  car  to 
protect  passengers  in  alighting. — Central  Ken- 
tucky Traction  Co.  v.  Chapman  (Ky.)  830. 

i  303.  Under  an  ordinance,  a  street  railroad 
held  required  to  stop  the  car  to  permit  a  ^lassen- 

f;er  to  alight,  where  he,  at  the  time  of  paying  the 
are,  specified  the  street  at  which  he  wanted  to 
ali^t.— Texas  Traction  Go.  t.  Hanson  (Tex.  Civ. 
App.)  494. 

I  80a  Both  under  the  policy  of  the  statutes 
and  independent  thereof,  the  oiwrating  lessee 
of  a  railroad  must  exercise  care  to  protect  pas- 
sengers and  others  having  a  right  upon  its  depot 
premises  by  keeping  such  premises  and  the  ap- 
proaches thereto  in  a  reasonably  safe  condi- 
tion.~St.  Louis  ft  S.  F.  B.  Ok  T.  Caldwell 
(Ark.)  1084. 

I  306.  Where  a  passenger  purchased  a  ticket 
over  several  roads  from  one  of  them  authorized 
to  act  in  this  regard  for  the  others,  all  the 
toads  are  liable  for  injaries  to  her  from  tbe  neg- 
ligence of  any  one  of  them. — El  Paso  ft  N.  E. 
Ry.  Co.  T.  Landon  (Tex.  Civ.  App.)  744. 

t  314.  A  petition  in  an  action  for  injuHes 
to  a  street  car  passenger  held  to  state  a  cause 
of  action.— Brady  v.  Springfield  Traction  Co. 
<Mo.  App.)  1070. 

I  314.  A  petition  in  an  action  for  injuries 
to  a  street  ear  passenger  held  to  state  a  cause  of 
action  without  alleging  that  the  sudden  jerk  of 
the  car  complained  of  was  an  extraordinary  or 
unusual  one.~Brady  v.  Springfidd  Traction 
Co.  (Mo.  App.)  1070. 

S  316.  Certain  proof  held  to  make  a  prima 
fade  case  of  negligence  of  the  operators  of  a 
atreet  car  lesDltfng  in  injury  to  a  passenger. — 
Brady  t>  Springfield  Traction  Co.  (Mo.  App.) 

107a 

S  316.  The  presumption  of  negligence  of  the 
carrier  arising  from  proof  by  a  passenger  of  the 
derailment  of  the  train  and  consequent  injury 
to  him  held  one  of  fact,  which  may  be  overcome. 
— l^xas  ft  P.  By.  (30.  v.  Mostey  (Tex.  Civ.  App.) 
485. 

I  317.  In  an  action  for  injuries  to  a  street 
car  passenger  while  attempting  to  alight  at  a 
point  just  before  tbe  street  car  crossed  a  rail- 
road, evidence  held  admissible  that  it  was  cus- 
tomary for  passengers  to  board,  and  alight  from, 
the  car  at  a  point  just  across  the  railroad  as 
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well  as  where  plaintiff  attempted  to  alight.— 
Ontral  Kentucky  Tractlmi  Oo.  t.  Ghainnan 
(Ky.)  830. 

iSlS.  In  an  action  for  Injuries  to  plaintiff 
ile  traveling  on  a  freight  train,  evidence  held 
to  support  a  verdict  for  plaintiff. — Lewis  v. 
Texas  ft  N.  0.  Ry.  Co.  (Tex.  Civ,  App.)  1006. 

I  320.  Whether  a  carrier  failed  to  exercise 
proper  care  for  the  protection  of  a  passenger 
riding  on  a  freight  train  held  for  the  jury.— St 
Lonis  Southwestern  Ry.  Go.  t.  Jackson  (Ark.) 
241. 

8  320.  In  an  action  against  a  carrier  for 
Injuries  to  a  passenger,  evidence  held  to  require 
the  submission  to  the  jury  of  the  question  of 
negligence.— Lewis  v.  Tmas  ft  N.  O.  Go. 
(Tex.  Civ.  App.)  1006. 

{  321.  In  an  action  for  injury  to  a  passenger 
on  a  freight  train,  an  instruction  held  properly 
refused  because  abstract.— St.  Louis  Southwest- 
em  Ry.  Co.  V.  Jackson  (Ark.)  241. 

{  321.  In  an  action  against  a  street  car  com- 
pany for  injuries  by  failing  to  give  a  passenger 
sufficient  time  to  alight,  an  instruction  held 
properly  given;  there  bdag  some  evidence  an- 
thoriaing  it.— Central  Kentucky  Traction  Co.  T. 
Chapman  (Ky.)  830. 

S  321.  An  instruction,  in  an  action  for  in- 
juries by  the  derailment  of  the  train,  held  prop- 
erly refused  because  misleading.— Texas  ft  P. 
Ry.  Co,  T.  Mosley  (Tex.  CHt.  App.)  4Ki. 

(B)  Coatrlbatorr  HevUveae*  a'  Persim 
lajnred. 

I  347.  In  an  action  against  a  railroad  com- 
pany for  iojnries  caused  by  falling  into  a  hole 

adjacent  to  a  depot  approach,  whether  plaintiff 
was  guilty  of  contributory  negligence  held  for 
the  jury —St.  Louis  ft  S-  F.  R.  Co.  t.  Caldwell 
(Ark.)  1034. 

(F)  EJeetion  of  PMa«na«>^  and  Inirad«rs. 

8  350.  If  a  ticket  held  by  a  passenger  was 
worthless,  he  could  be  ejected,  though  he  be- 
lieved in  good  faith  that  he  was  entitled  to  ride. 
—Freeman  t.  Costtey  (Tex.  Civ.  App.)  458. 

8  358.  One  who  refuses  to  pay  his  fare  may 
be  ejected,  though  he  afterwards  offers  to  pay 
his  fare  when  the  train  ia  stopped  to  eject  him. 
—Freeman  v.  Costley  (Tex.  Civ.  App.)  458. 

8  859.  In  view  of  Kirby's  Dig.  §S  6622-6632, 
a  conductor  held  authorized  to  order  white  pas- 
sengers to  leave  the  smoker  and  take  seats  in 
another  car ;  and,  if  a  white  passenger  refused 
to  diange  his  seat,  the  conductor  could  use  such 
force  as  was  necessary  to  eject  him.— Bradford 
V.  St.  Louis,  I.  M.  &  S.  Ry.  Co.  (Ark.)  516. 

8  3f^.  The  ejection  of  an  intoxicated  pas- 
senger, under  tbe  circumstances  stated,  held  neg- 
.  ligence  so  as  to  make  the  company  liable  for 
resulting  injariea.— St  Louis,  I.  M.  ft  S.  Ry- 
Co.  V.  Dallas  (Ark.)  247. 

8  370.  If  a  passenger  was  not  so  intoxicated 
that  he  was  unable  to  understand  tbe  dangers 
to  which  he  was  exposed  at  tbe  place  he  was 
ejected,  he  could  not  recover  for  injuries  occurs 
ring  after  he  was  put  off,  caused  by  hta  failure 
to  exercise  due  care  for  his  safety. — St.  Louis, 
L  M.  ft  S.  Ry.  Co.  v.  Dallas  (Ark.)  247. 

8  381.  In  an  action  for  injuries  to  a  passen- 
ger  by  being  run  over  by  another  train  after  he 
was  ejected  from  defendant's  train,  evidence 
held  sufficient  to  support  a  verdict  for  plaintiff. 
—St  Louis,  I.  M.  ft  S.  By.  Co.  t.  Dallas  (Ark.) 
247. 

(G)  PasseBveM*  Effeets. 

8  399.  A  carrier  of  passengers  permitting 
them  to  carry  personal  t>aggage  is  not  liable  for 
the  loss  of  an  unusual  amount  of  money  carried 
as  baggage,  or  for  more  than  might  be  needed^  to 
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defra7  the  nnial  penonal  and  traveliog  expeowf 
of  the  pftBseiwert.— Chesapeake  &  O.  By.  Co. 

f.  Hall  (Ky.)  872. 

I  400.  A  carrier  receiving  a  trunk  for  car- 
nagc  by  freight  without  notice  that  it  contalna 
mon^  AeM  liable  for  the  larceny  of  the  money 
by  an  agent  of  the  carrier  in  whose  Immediate 

CARRYING  WEAPONS. 

See  Weapons,  H  6-13. 

CARS. 

In  general,       Carriers ;  Railroads. 

CASE  ON  APPEAL 

Id  criminal  prosecutions,  see  CrimiDal  Law,  I 
1099. 

Part  of  record,  see  Appeal  and  Error,  |  687. 

CATALOGS. 

A^missiUlity  in  evidence  to  show  sale,  see  Sales, 
I  87. 

CAHLE. 

See  Animals. 

Fence,  laws  in  general,  see  Fences. 
Injuries  to,  b^o^ration  of  railroad,  see  Bail- 


roads,  H 


CAUSE. 


Probable  canse  for  prosecution,  see  Ualiclons 
Prosecution,  H  20-24. 

CAUSE  OF  ACTION. 

See  Action  ;  Malicious  Prosecution,  H  20-24. 
Joinder,  see  Action,  {  45. 

SucceeaiTe  causes  of  action,  Judgment  as  bar  to 
.anodier  action,  see  Judgment,  §  603. 

CAVEAT  EMPTOR. 

Application  of  doctrine  to  sales,  see  Sales,  |  41. 

CEMETERIES. 

E<zemption  from  taxation,  see  Taxation,  |  246. 

CERTAINTY. 

As  to  amount  or  extent  of  damage,  see  Dam- 
ages, i  79. 

CERTIFICATE. 

Of  dissent,  see  Courts,  }  247. 
Of  occupancy  of  publk:  lands,  see  Public  Lands, 
fi  173. 

Teachers'  certificates,  see  Schools  and  School 

Districts.  H  130,  131. 
To  depodtioDS,  see  Depositions,  K  75,  78. 
To  practice  medicine,  see  Physicians  and  Sur- 

geona.  |  5. 

CERTIORARI. 

icord  on  a 
SCO  Appeal  and  Error, 

CESTUI  QUE  TRUST. 


Bringing  up  record  on  appeal  or  writ  of  error, 
'  ~     r,  I  659. 


See  Trusts. 

CHAMPERTY  AND  MAINTENANCE. 

{  7.  Where  land  was  adversely  held  contey- 
ed,  and  also  when  understandlDg  was  made 


therefor,  the  conveyance  was  dmnmutoiia.— Du 
V.  Hicks  (Ky.)  805. 

CHANCERY. 

See  Equity. 

CHANGE  OF  VENUE. 

See  Venae,  U  45,  68. 

CHARACTER. 

Of  witness,  see  Witnesses,  ii  344-3SS. 

CHARGE. 

Criminal  accnaation,  see  Indictment  and  Infor- 
mation. 

Instructions  to  jury,  see  Criminal  Law,  8  765- 
764,  770-823,  825,  829;  Trial,  ff  191-20tl 

Of  Indebtedness  on  married  women's  separati 
property,  see  Husband  and  Wiffc.  i  149l 

CHARTER. 

Corporate  charters  in  general,  see  CorporatiDtt^ 
H  14,  18. 

CHATTEL  LOANS. 

Validity  of  mrdlnance  Imposing  license  fee  on 
persons  making  loans,  see  License*.  {  7. 

CHATTEL  MORTGAGES. 

See  Pledges. 

Transfers  operating  to  binder,  delay,  or  At- 
fraud  creditors  m  general,  see  Fraudulent 
Conveyances. 


I.  REQUISITES  AED  VAIJDITT. 

(B)  Form  uiA  COKtenta  of  InstraaaeBta- 

S  45.  An  error  in  the  name  of  the  mortgaEor 
appearing  in  tiie  body  of  a  chattel  mortgHi:« 
held  not  to  Invalidate  it— Payne  v.  King  (Mu. 
App.)  1066. 

m.  OOESTB-irCTIOH  AED  OPERA. 
TIOIT. 

CD)  UoK  SB«  PrMrttr. 

I  150.  Under  Bev.  St.  1899,  |  3404  (Ann. 
St  1900,  p.  1030),  a  variance  between  the  name 
of  the  mortgagor  in  the  original  instroment 
and  in  the  copy  filed  heU  not  to  invalidate  the 
filing  so  as  to  render  it  inoperative  to  impart 
constructive  nottoe.— Payne  v.  King  (Mo.  App.> 
106a 

IT.  BIGHTS  AHD  LIABIXATXBi  OF 
PARTIES. 

{  173,  In  replevin  by  a  chattel  mortgagee 
against  a  purchaser  from  the  mortgagor,  a  ver- 
dict held  erroneously  directed  for  plaintiS.— 
Payne  v.  King  (Mo.  App.)  1006. 

I  178.  In  replevin  between  a  chattel  mort- 
gagee and  a  parchaser  of  the  prc^rty,  where 
there  was  no  evidence  ahowing  the  value  of  the 
property  at  the  time  of  the  trial,  the  assess- 
ment of  the  value  as  the  amount  of  the  pur- 
chase price  secured  by  the  mortgage  and  re- 
maining unpaid  held  error.— Payne  v.  King 
(Mo.  App.)  1066. 

IX.  rOBEOLOSVRE. 

S  249.  Where  a  chattel  mortgage  was  not 
given  to  secure  separate  indebtedness,  a  fore- 
closure by  one  of  several  mortgagees  was  in- 
valid.—HutcbiDS- Hanks  Coal  Co.  V.  Walnut 
Land  &  Coal  Co.  (Mo.  App.)  1098. 
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t  258.  Power  of  mle  oontained  in  a  chattel 
mortgage,  in  order  to  oaH  title  to  the  pnr> 
chaser,  must  be  striet&  foiiowed.— HntcuBB- 
Hanke  Coal  Co.  v.  Wauut  Land  &  Coal  Co. 

(Mo.  App.)  loes. 

i  267.  Chattel  mortgagees,  having  no  real  in- 
terest in  the  debt  or  mortgage,  held  not  entitled 
to  complain  of  foredoiare  proceeding.— Bntch- 
ins-Hanks  Coal  Co.  t.  Walttat  Land  &  Coal  Co. 

<Mo.  App.)  1098. 

{  288.  The  right  of  a  chattel  mortgagee  to 
the  funds  !n  the  hands  of  an  auctioneer  selling 
the  property  held  superior  to  the  rights  of  an- 
other creditor.— American  Nat  Bank  v.  Math- 
ews (Ky.)  811. 

X  BSDEMPTIOIT. 

1  295.  A  chattel  mortgagor,  baTing  joined 
with  one  of  the  mortgagees  In  purchasing  the 

Eropertf  at  a  foreclosure  sale,  held  to  have  lost 
is  equity  of  redemption.— Hutcbina-HankB  Coal 
Co.  T.  Walnnt  Land  ft  Goal  Go.  CUo.  AppO 
1098. 

CHATTELS. 

In  ^eral,  aee  Property. 
Gift,  see  Gifts. 
Pledge,  see  Pledges. 
Sale,  see  Bales. 

CHEAT. 

Bee  False  Personation ;  False  Preteuea. 

CHECKS. 

In  general,  see  Bills  and  Not«B. 

Forgery,  see  Forgen. 

Payment  Of,  1^  baiu^t  Be*  Banks  and  BanMng, 

f  138. 

Payment  of  debts  In  general  by  checks,  see  Pay- 
ment, I  67. 

CHILDREN. 

See  Guardian  and  Ward ;  Infanta ;  Parent  and 
Child. 

Care  required  of  master  as  to  infant  servant, 

see  Master  and  Servant,  |  163. 
Dangerous  machinery  as  attractions  to  children, 

see  Negligence,  {  23. 
Rights  of  surviving  children  aa  to  homestead, 

see  Homestead,  i  140. 

CHOSE  IN  ACTION. 

Assignment  of,  see  AflaigunKnts,  |  24^ 

CIRCUMSTANTIAL  EVIDENCE. 

Instmctlims,  see  Criminal  Law,  |  784. 

CITATION. 

See  Process. 

CITIES. 

See  Municipal  Corporationa, 

CIVIL  ACTION. 

Bee  Action. 

CIVIL  RIGHTS. 

Constitutional  guaranty  of  trial  by  jury,  see 
Jury,  I  25. 

Protection  of  vested  rights,  see  Constitutional 
Law,  }  03. 

CLAIM  AND  DELIVERY. 

See  Replevin. 


CUIMS. 

Against  estate  of  decedent,  see  Slxecutors  and! 

Administrators,  H  210-227. 
Against  exempt  property,  see  Homestead,  !i  67, 

105. 

Of  mechanic's  lien,  see  Medianlcs'  Uens.  1 118.- 
To^gm^rty  levied  on,  see  Attachment,  H  287- 

CLERKS  OF  COURTS. 

Judicial  notice  of  signature,  see  Criminal  Law, 
S  304. 

{  75.  Under  Ey.  St.  H  4242,  4263  (Russell's 
St.  fi§  6171,  6226),  held,  that  a  judgment  against 
a  county  court  clerk  and  hia  bondsmau.  In  a 
suit  by  a  revenue  officer  for  a  violation  of  the- 
statate,  properly  Included  the  penalty  due  the- 
state,  under  section  4242,  and  that  for  the  bene- 
fit of  the  revenue  office,  under  section  ^63.— 
Smedley  y.  Commonwealth  (KyO  408. 

CLIENTS. 

See  Attorney  and  Client. 

CLOUD  ON  TITLE. 

See  Quieting  Title. 

CO-ADMINISTRATORS. 

See  Executors  and  Administrators,  |  124^ 

COERCION. 

See  Threats. 

CO-EXECUTORS. 

See  Executors  and  Administrators,  1 124 

COLUTERAL  ATTACK. 

On  judgment;  see  Judgment  I  407. 
On  probate  of  will,  see  WlUs,  f  421. 

COLUTERAL  SECURITY, 

See  Pledges. 

COLLATERAL  UNDERTAKING. 

See  Principal  and  Surety. 
Application  of  statute  of  frauds,  see  Frands. 
Statute  of ,  i  2& 

COLLECTION. 

Of  taxes,  aee  Taxation,  K  540-608. 

COLLECTORS. 

Of  taxes,  see  Taxation,  H  5^-570. 

COLLEGES  AND  UNIVERSITIES. 


Schools  in  general, 
trictB. 


Schools  and  School  DIs- 


8  6.  The  power  given  to  the  trustees  of  the 
county  semiuary  incorporated  by  act  of  Febru- 
ary 13,  1864  (Acts  1863-«4,  p.  378,  c.  306),  au- 
thorized them  to  convey  the  seminary  property 
for  the  use  of  a  religious  society.— Eatill  County 
V.  Board  of  Truetees  of  Estill  Collegiate  Insti- 
tute of  Irvine  (Ky.)  412. 

16.  In  a  suit  to  enforce  a  mechanic's  lien  on 
seminary  property  conveyed  for  the  nac  of  a 
religious  society,  held,  that  a  petition  might  be 
filed  by  the  county  so  that  the  question  whether 
the  fund  coming  to  the  trustees  of  the  seminary 
vested  Id  the  graded  sdiool  district,  aa  provided 
by  Ky.  St  i  4484  (Russell's  St  %  0762),  or  in 
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the  coQDtr  cOQrt  for  the  benefit  of  the  common 
RChools  of  the  countv,  as  provided  by  sectiOD  323, 
Kt.  8t  (RaMeH's  8t  |  2806),  might  be  settled. 
— EatfU  GouDty  t.  Board  of  Tnuteei  of  EstiU 
Collesiate  Institnte  of  Irvine  (Kjr.)  412. 

COLLISION. 

Of  street  car  with  animals  w  veblclea,  see 
Street  Railroads,  1  90i 

COLORED  PERSONS. 

Anthority  of  carriers  to  separate  white  and 
colored  piersons,  see  Carriers,  I  267. 

Ejection  of  white  jiasBensers  from  coach  set 
apart  for  negroes,  see  Carriers,  |  869. 

COLOR  OF  TITLE. 

See  Adrene  PoBaession. 

Affecting  right  to  compensation  for  Improve- 
ments,  see  Improvemeots,  S  ^ 

COMBINATIONS. 

Bee  ConspinuT. 

COMITY. 

Between  courts,  see  Conrts,  Sl  472~48S. 

COMMERCE 

Carriage  of  goods  and  passengers,  see  Catriera. 

I.  POWER  TO  BEOVLATB  IN  OBH- 
EKAI*. 

i  8.  The  power  of  Congress  to  regulate  inter- 
state commerce  Is  plenary  and  Includes  the  pow- 
er to  prescribe  qualifications,  duties,  and  lia- 
bilities of  railroad  employes. — State  v.  Texas  & 
N.  O.  R.  Co.  (Tex.  cfy.  App.)  984. 

m.  BfEANS  AND  METHODS  OF  REO- 
UX.ATION. 

I  68.  Acts  30th  1>g.  c.  122,  lessening  the 
hours  of  labor  prescribed  by  Act  Cong.  March 
4.  1907,  c.  2939,  |  2,  34  Stat  14ie  (UTS.  Comp. 
St.  Supp.  1909,  p.  1170)  for  railroad  telegraph 
operators  engaged  in  interstate  commerce,  can- 
not be  operative  during  the  time  intervening  be- 
tween the  passage  and  the  taking  effect  of  the 
act  of  Congress.— State  r.  Texas  &  X.  O.  R. 
Co.  (Tex.  Civ.  App.)  984. 

I  68.  Acta  30th  Leg.  c.  122,  prescribing  the 
hours  of  labor  of  railroad  telegraph  operators  is 
void  &a  being  in  conflict  with  Act  Cong.  March 
4.  1907,  c  2939,  i  2.  34  Stot  141G  (U.  S.  Comp. 
St.  Supp.  1009,  p.  1170)  on  the  same  subject- 
State  T.  Texas  &  N.  O.  B.  Co.  (Tex.  Civ.  App.) 
984. 

COMMERCIAL  PAPER. 

See  Bills  and  Notes. 

COMMISSIONS. 

Of  broker,  see  Brokers,  H  &4r-67,  84-88. 

COMMIXTURE. 

See  Confusion  of  Goods. 

COMMON  CARRIERS. 

See  Carrieis. 

COMMON  KNOWLEDGE. 

Jtidldal  notice  of  matters  of  common  knowl- 
edge, see  Evidence,  {|  12-43. 


COMMON  UNDS. 

Joint  estates  in  lands,  see  Tenancy  in  Common. 

COMMON  NUISANCE. 

See  Nnbaace.  |  75. 

COMMON  SCHOOLS. 

See  Schools  and  School  Districts,  H  10-13L 

COMMUNITY  PROPERTY. 

See  Husband  and  Wife,  |{  25&-276. 

COMPANIES. 

See  Corpocations ;  Fhrtnership, 

COMPENSATION. 

Compensatory  damages,  see  Damages,  H  30-69. 
For  improvements,  see  Improvements,  t  4. 
For  performance  of  contract,  see  Contzacts,  | 
231. 

For  property  taken  for  pnbllc  use,  see  Enuoent 
Domain,  H  6»~lld. 

Of  particMiw  elofsea  of  offieara  or  other 
penotu. 

See  District  and  Prosecntiag  Attcwneys,  I  5; 

Witnesses,  J  29. 
Attorney^  see  Attorney  and  Client,  |  150. 
Brokers,  see  Brokers,  H  54-07,  84r-S8. 
Etaiidoyes,  see  Master  and  Servant  1  73. 
Tax  collectors,  see  Taxation,  |  549: 

COMPENSATORY  DAMAGES. 

Bee  Damage!. 

COMPETENCY. 

Of  evidence,  see  Criminal  Law,  |f  384-396. 
Of  expert  witnesses,  see  Evidence,  {  537. 
Of  impeaching  witneaa,  see  Witnesses,  |  3SSl 
Of  inror,  see  Jury,  I  87. 
Of  witnesses,  see  Witnesses,  H  40-IOOl 

COMPUINT. 

In  cfvtl  actions,  see  Pleading. 

In  criminal  prosecution,  preliminary  complaint 
see  Criminal  Law,  |  211. 

In  criminal  prosecutiona,  see  Indlctmoit  and  In- 
formation. 

Of^in^u  part  of  les  geatn,  see  Eridmee,  fl 

COMPOSITIONS  WITH  CREDITORS. 

See  Compromise  and  Settlement 

COMPROMISE  AND  SETTLEMENT. 

See  Payment ;  Release. 

Admissibility  of  evidence  of  offer  to  compronUst 

as  an  admission,  see  Evidence,  I  213. 
Authority  of  attorney,  see  Attorney  and  CUmt 

i 

Effect  on  attorney's  right  to  fee,  see  Attorney 
and  Client.  S  150. 

Parol  evidence  to  vary  written  contract  of  set- 
tlement, see  Evidence,  {  419. 

I  2.  Where  defendant  sold  plainttlf  20  tons 
of  hay,  and  after  plaintiff  found  that  some  of 
it  was  of  poor  quality  and  that  the  quantity  was 
abort  gave  him  some  more  to  make  up  the  short- 
age, end  promised  that,  if  be  found  any  more 
that  was  faulty,  he  would  make  it  right,  krti 
not  to  constitute  a  settlement  barring  ^iBtifs 
right  to  recover  fm  the  value  of  the  hay  thai 
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WM  wortUeM.— Bsodeii<!k  Hartnum  (Mo. 
ApD.)  106a 

I  2.  Where  plaintiff  purchased  defendant's 
rixht  to  possession  of  a  certain  farm,  together 
with  the  crop  thereon,  and,  after  finding  that 
some  at  the  crop  hod  been  removed,  defendant 
agreed  to  allow  nim  a  certain  discount  for  the 
deficiency,  this  settlement  barred  the  plaintiff's 
right  to  recover  for  the  crop  taken  away.— 
Broderick  r.  Hartman  (Mo.  App.)  1060. 

I  17.  Where,  when  the  parties  executed  a 
contract  by  wbtch  the  machine  sold  was  return- 
ed to  the  seller  upon  return  to  the  buyer  of  a 
part  of  the  purchase-money  notes,  the  buyer  did 
not  then  claim  Cor  credits  for  an  attachment  of 
the  machine  not  received  or  claim  credit  for  a 
certain  amount  as  paid  thereon,  the  settlement 
contract  would  exclude  a  claim  tor  nidi  credits 
in  an  action  by  the  seller  on  the  notes  not  dis- 
charged by  the  settlement.— Aoltman  &  Taylor 
Macfiinei7  Co.  r-  Walker  (KyO  820. 

I  19.  A  settlement  based  on  a  mutual  mistake 
of  the  parties,  whether  of  law  or  fact,  may  be 
opened  for  correction.— Alexander  v.  Owen  Coun- 
ty (Ky.)  886. 

I  23.  Evidence  keld  insufllcient  to  show  a 
contract  was  procnied  bj  fraud.— Ooxdon  t. 
Simmons  (Ky.)  806. 

COMPUTATION. 

Of  i>eriod  of  limitation  of  civil  actions,  see  Lim- 
itation of  Actions.  S§  48-130. 

CONCLUSION. 

Formal  conclusion  of  luformntion,  see  Indict- 
ment and  Information,  8  50. 

Of  law  on  trial  by  court,  see  Trial.  {  300. 

Of  witness,  see  Criminal  Law,  g  448 ;  Evidence, 
H  471--e3l. 

CONCLUSIVENESS. 

Of  admissions,  see  Evidence,  |  26S. 

Of  award  of  arbitrators,  see  Arbltratioiv  and 
Award.  8  82. 

Of  certificate  of  occupancy  of  public  lands,  see 
Public  Lands,  %  173. 

Of  judgment,  see  Judgment.  H  707-732. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  |  062, 

Of  return  in  garaishmeDt  proceedings,  see  Oar* 
nfsbment,  |  06. 

Of  stipulations,  see  Stipulatlms,  |  18. 

Of  verdicts  and  findii^  see  Appeal  and  Error, 
H  088-1011. 

CONCURRENT  JURISDICTION. 

Of  conrts  In  general,  see  Courts,  H  472-^5. 

CONCURRENT  NEGLIGENCE. 

Of  master  and  fellow  servant,  see  Master  and 

Servant,  |  201. 
Of  master  and  servant  of  independent  contractor, 

see  Master  and  Servant,  {  96. 

CONDEMNATION. 

Taking  property  for  public  use.  see  Eminent 
Domain. 

CONDITIONAL  ESTATES. 

See  Estates,  1 1. 

CONDITIONAL  SALES. 

See  Sales,  U  464-480. 


CONDITIONS. 

Estates  on  conditions,  see  Estates,  |  1. 
Parol  or  extrinsic  evidence  to  show  existence  of 
condltimi  or  contingency,  see  Evidence,  i  420. 

/h  oontroeti  and  oonwi/anaea. 

See  Deeds,  8  16& 

Insurance  poUdes,  see  Insurance,  8  200. 
Sale,  see  Sales,  SI  454-480. 
Statement  in  memorandum  required  by  statute 
of  frauds,  see  Frauds,  Statute  of. 

Precedent  to  aetiont  or  other  proceedings. 
For  fraud,  see  Fraud,  8  34. 
To  enforce  specific  performance,  see  Specific 

Performance,  8  101. 
To  set  aside  sale  of  property  of  decedent,  see 

Eixecntois  and  Administrators,  |  880. 

CONDUCT. 

See  IMsorderly  Conduct 

Of  counsel  at  trial,  see  Oiminat  Law,  8S  710- 
730. 

Of  jury,  see  Criminal  Law.  |8  854,  857. 
Of  witness  as  rronnd  of  impeachment,  see  Wil- 
nesses,  81  344-355. 

CONFEDERACY. 

See  Conspiracy. 

CONFESSION. 

Admisdbility  in  evidence,  see  Criminal  Law,  81 

CONFIDENTIAL  RELATIONS. 

See  Brokers;  Guardian  and  Ward;  Partner- 
ship ;  Principal  and  Agent ;  Trusts, 

Element  of  fraud  as  to  creditors  or  subsequent 
purchasers,  see  Fraudulent  Conveyances,  { 

CONFIRMATION. 

Of  partition,  see  Partition,  }  106. 
Of  tax  title,  see  Taxation,  |  805. 

CONFLICTING  CLAIMS. 

Determination  of  confiicting  claims  to  real  prop* 
erty,  see  Quieting  Title. 

CONFLICT  OF  LAWS. 

As  to  contracts  for  transmission  and  delivery 
of^elegrams,  see  Telegraphs  and  Telephones, 

As  to  liability  for  negligence  or  default  in  trans- 
mission or  delivery  of  telegrams,  see  Tele- 
graphs and  Telephones,  |  27. 

As  to  relation  en  carrier  and  passenger,  see 
Carriera,  \  234. 

Conflicting  jurisdiction  of  courts,  see  Courts,  IS 
472-485. 

CONFUSION  OF  GOODS. 

I.  NATURE  AKD  EFFECT. 

S  5^4-  That  a  vendor  and  purchaser  bad 
wrongfully  confused  logs  cut,  the  title  to  some 
of  n-tiich  was  not  in  the  vendor,  would  not 
preclude  his  right  to  bring  trover  for  those  to 
which  he  had  title.— Swann-Day  Lumber  Co,  t. 
Hall  (Ky.)  82& 

n.  BIGHTS  AKD  MMEPIM  OF  PBB- 
SOm  XHTBBEffTBD. 

I  12.  A  plaintiflC  in  replevin  may  show  1^ 
facts  that  mfendant  has  taken  w  property 
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and  haa  commingled  It  with  pn^Mrty  of  faia 
own  of  the  same  natnre  and  diaiacter,  and  \a 
facta  trace  the  poaseaaion  thereof  to  defend- 
ant, and  recover  from  the  maaa  a  quantity 
equal  to  the  amount  he  owned.— NaahTUle  ZiUm- 
ber  Oo.  t.  Barefield  (Ark.)  75& 

i  12.  Where  the  identitf  of  a  specific  article 
is  iost  b7  the  wrongful  act  of  another  taking 
poBsessIon  thereof  and  commingling  the  same 
with  his  own  of  the  same  nature  and  character, 
the  owner  may  recover  -  in  replevin  from  the 
mass  a  quantity  equal  to  the  amount  he  ownH. 
—Nashville  Lumber  Co.  v.  Barefield  (Arlc.)  758. 

S  12.  Where  some  ore  belonging  to  one  waa 
mingled  with  ore  mined  by  him  with  knowledge 
that  it  belonged  to  another,  so  that  the  same 
could  not  be  separated,  the  latter  could  main- 
tain replevin  fOr  all  of  it.— Meeka  T.  Clear  Jack 
Mining  Co.  (Mo.  App.)  1084. 

CONGRESS. 

Power  to  regulate  commerce,  see  C(Mnmeree,  |  & 

CONJUGAL  RIGHTS. 

See  Hnsband  and  Wife. 

CONNECTING  CARRIERS. 

See  Carriers.  M  174-186,  219. 

CONSANGUINITY. 

Element  of  incest,  see  Incest,  |  0» 

CONSENT. 

Of  husband  as  defense  to  prosecution  for  de- 
tention of  wife,  see  Abduction,  $  2. 

Of  lessor  to  asaignment  or  subletting  by  leasee, 
see  Landlord  and  Tenant,  |  75. 

Of  parties  to  contracta  In  general,  see  Contracts, 
S  98. 

Want  of  consent  to  sexual  intercourse  as  ele- 
ment of  rape,  see  Rape,  %  13. 

CONSEQUENT  DAMAGES. 

See  Damages,  H  30-37. 

CONSERVATORS. 

Bee  Gnardian  and  Ward. 

CONSIDERATION. 

Of  contracts  in  general,  see  Contracts,  {|  08, 

8S. 

Parol  or  extrinsic  evidence  to  show  nature  of 
conaideratioD  of  ccmtracta,  see  Evidence,  f  419. 

Of  particular  dastes  of  contractt. 
See  Assignments,  S  54 ;  Bills  and  Notes,  H  90- 
94. 

Conveyance  or  other  transfer,  Bufficienoy  as  to 
creditors  of  grantor  or  subsequent  purchasers, 
see  Frauduleut  Conveyances  fi  74, 

Modification  of  contract,  see  Contracts.  |  237. 

Modification  of  contract  of  sales,  see  Salei^  | 
89;  Vendor  and  Purchaser,  g  82. 

Sa]e  of  goods,  see  Sales,  SI 

Sale  of  good  will,  see  Good  Will,  {I  5. 

Bale  of  land,  as  affecting  good  faith  of  purchas- 
er, see  Vendor  and  Purchaser,  |  235, 

CONSOLIDATION. 

Of  actions,  see  Action,  |  67. 

Of  street  railroads,  see  Street  Railroads,  |  61. 


CONSPIRACY. 

Acts  and  declarations  of  conspirators  as  cTidence 
against  co-conspirators  in  general,  sea  Crim- 
inal Law,  H  4^M27. 

I.-  OTVn.  LIABILITr, 

<B)  AeUoM. 

I  20.  Where  complalnaDt  failed  to  establi«h 
his  title  in  trespass  to  try  title,  he  could  not 
recover  exemplary  damages  against  defendants 
in  that  action  for  an  alleged  conspiracy  to  pre- 
vent his  recovcnr  thereu. — Kmoel  t.  Cobb 
(Tex.  Qt.  App.)  728. 

CONSTABLES. 

See  Sheriffs  and  Constables. 

CONSTITUTIONAL  LAW. 

ProvUioHt  reltttinp  to  porttealor  tuhfeett. 

See  Highways,  f  122;  Vagrancy,  1 1. 
Jurisdiction,  see  Courts,  (  472. 
Licenses  for  occupations  and  privileges,  see  U- 
censes,  fi  7. 

Relation  of  commerce,  see  Commerce.  |  S. 
Subjects  and  titles  of  statutes,  see  Statutes,  | 
122.  ,  ^  w 

Taxation  for  hlghvays,  see  Highways,  fi  122. 

I.  BSTABUSHMBITT  AKD  AMEITO- 
KENT  OF  OONSTITV-flOKS. 

I  The  sovereign  authority  which  makes  a 
Constitution  may  abrogate  and  repeal  Ita  jprovi- 
B[ons.~David8on  v.  Schmidt  (Uo.  App.)  552. 

i  9.  Under  Const,  art.  17,  fi  1.  providins  for 
an  amendment  of  the  Constitution  by  a  ma- 
jority of  votes  cast,  a  majority  of  the  rotes  cast 
on  the  proposition  for  amendment  is  sutBrient. 
—Itasca  Independent  School  Dist.  t.  McKlroy 
(Tex.  Civ.  App.)  1011. 

ZZ.  COKSTRUOTIOir,  OPERATIOK, 
AND  EHFOBOEKEirT  OF  CON- 
STITTmONAI.  PROVIBZONS. 

I  15.  The  Constitution  must  l>e  considered 
as  a  whole,  and  sections  relating  to  the  same 
subject  muat  be  read  in  connecHon  with  each 
other.— Stato  v.  Clay  County  (Aric.)  797. 

S  26.  The  Constitotion  is  the  paramount  law 
to  which  all  other  laws  must  yield,  and  is  the 
measure  of  the  rights  and  powers  of  the  Jeria- 
lative  department— Iferwin  r.  Fossell  (Ark.) 
1021. 

fi  86.  Few  of  the  provisicais  of  a  state  Con- 
stitution should  be  construed  as  directory.  a« 
they  are  the  expressions  of  the  highest  will  of 
the  peoplft,  and  should  be  followed.— Herwin  t. 
Fusaell  (Ark.)  1021. 

S  42.  It  is  only  where  a  statute  relied  on  in 
a  particular  case  as  conferring  or  withholding 
some  legal  right  that  the  court  or  litigants  ran 
question  its  validity,  and  the  invalidity  of  a  stat- 
ute is  no  excuse  for  one's  refusal  to  perform 
a  duty  imposed  by  a  valid  law.— Stato  ex  reL 
Abbott  V.  Adcock  (Mo.)  1100. 

fi  46.  If  a  defense  Is  based  upon  a  statute  it 
is  not  necessary  that  its  invalidity  be  qiedfiral- 
ly  raised  by  pleading,  if  the  court's  attention 
is  directed  to  the  fact  that  its  validity  is  ques- 
tioned, and  the  determination  of  the  question  is 
necessary  to  the  decision  of  the  case.- McCabe*s 
Adm'x  T.  MaysTiUe  A  B.  8.  R.  Go.  (Ky.)  892: 

"WI.  TESTED  BXOBtnk 

I  93.  The  right  of  a  purchaser  of  timber  to 
purchase  the  land  itself  wltUn  Acts  1896,  p.  OS. 
c.  47,  fi  10,  held  a  vested  right  which  could  not 
be  alfected  by  Acta  1901,  p.  290,  c;  125,  I  &  rc- 
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Of  statutes,  see  Statutes,  i  228. 
Parol  or  extrinsic  evidence  to  aid  constructioa 
of  written  instroments,  see  Evidence,  K 

Of  contracts,  inttrumentt,  or  judicial  actt  or 

proceedinffM. 
See  Bills  and  Notes.!  122:  Sales,  H  &S-87, 

468;  Wills,  |f  430-707. 
Assignmenta,  see  AssijpuneDtB,  |S  73,  SO. 
€oostitutiooal   provisions,   see  Constltutioual 

I.aw,  SS  15-46. 
Contracts,  see  Contracts,  ||  176-231. 
Deeds,  see  Boundaries,  If  3,  8;  Deeds,  |fi  124, 

168. 

Instructions,  see  Criminal  Law,  H  S22,  823: 

Trial,  §S  2S6-296. 
Judgment  or  order,  see  Judgment,  g  525. 
Leases,  see  Mines  and  Minerals,  ||^62-71. 
Sales  of  realty,  see  Vendor  and  Purchaser,  |8- 

58-80. 

Suretyship  agreement,  see  Principal  and  Surety, 

§  86. 

Testamentary  trusts,  see  Wills,  |  682. 
\'erdict  or  findings,  see  Trial,  {  365. 

Of  huUdingt  or  other  teorks. 
See  Street  Railroads,       24,  61;  Telegraphs 
and  Telephones,  |  20. 

CONSTRUCTIVE  NOTICE. 

Of  mortgage,  see  Chattel  Mortgages,  S  150. 
To  principal,  from  knowledge  of  or  notice  to 

agent,  see  Priticipal  and  Agent,  S  177. 
To  purchaser  of  land  of  claims  or  liena  against 

property,  see  Vendor  and  Purchaser,  SS  229- 

CONSTRUCTIVE  POSSESSION. 

Under  color  (tf  title,  see  Adverse  Possessitm,  IS 
100,  lOL 

CONSTRUCTIVE  SERVICE. 

Of  process,  see  Process,  f  96. 

CONSTRUCTIVE  TRUSTS. 

See  Trusta,  |  95. 

CONTAGIOUS  DISEASES. 

Liability  of  railroad  company  for  negligence  of 
servants  causing  spread  of,  see  Negligence, 
S  1. 

CONTEMPORANEOUS  AGREEMENTS. 

Evidence  of  parol  agreements  affecting  written 
inatrumenta,  see  Evidence,  {  441. 

CONTEST. 

Of  will,  see  Wills,  S  384. 

CONTIGUOUS  LANDOWNERS. 

Bee  Adjoining  Landowners. 

CONTINGENT  FEES. 

Of  attorney,  see  Attorney  and  Client,  |  150. 

CONTINGENT  REMAINDERS. 

GojutructitiD  at  wills,  see  Wilis,  g  634. 


Of  criminal  prosecutions,  see  Criminal  Law, 
SS  586-608. 

Review  of  dedsions,  see  Appeal  and  Error,  | 
066. 

Review  of  proceedings,  see  Appeal  and  Error, 
f  547. 

S  26.  An  application  for  a  continuance  to 
take  testimony  held  properly  denied  for  de- 
fendants' lack  of  diligence.— Spear  Mining  Co. 
V.  T.  J.  Shinn  &  Co.  (Ark.)  1045. 

S  29.  The  refusal  to  grant  a  continuance  on 
the  ground  of  surprise  held  proper  on  the  show- 
ing made.— St.  Louis  Southwestern  By.  Co.  T. 
Jackson  (Ark.)  241. 

S  30.  The  court  on  allowing  amendments  to 
pleadings  held  not  authorized  to  continue  the 
case  unless  the  amendment  so  changed  the  cause 
of  action  as  to  justify  the  belief  that  the  op- 
posing counsel  could  not  then  meet  the  changed 
conditions.— Illinois  Cent  B.  Co.  T.  Frost  (Ky.) 
821. 

S  30.  Where  an  amendment  to  the  petition 
to  conform  to  the  proof  did  not  change  the  is- 
sue which  defendant  understood  It  was  called 
on  to  meet,  a  motion  for  a  continuance  because 
of  the  allowance  of  tlie  amendment  was  prop- 
erly denied.— Illinois  Cent.  R.  Ca  v.  Frost  (Ky.) 
821. 

S  46.  An  application  for  a  continuance  on 
the  ground  of  tne  absence  of  the  president  and 
manager  of  the  defendant  corporation  held  prop- 
erly denied  on  the  showing  made.— City  Loan  & 
Trust  Co.  V.  Sterner  (Tez.  Civ.  App.)  207. 

CONTINUING  NUISANCE. 

Accrual  of  cause  of  action,  see  Limitation  of 
Actiona.  S  55. 

CONTRACTORS. 

Independent  contractors,  see  Master  and  Serv- 
BDt.  S  318. 

Right  to  mechanic'a  Hen,  see  Mechanics'  Liens, 

CONTRACTS. 

Agreements  within  statute  of  frauds,  see  Frauds, 
Statute  of. 

Alteration,  see  Alteration  of  Instruments. 

Assi^niment,  see  Assignments. 

As  subject  of  set-off  or  counterclaim,  see  Set- 
off and  Counterclaim,  S  31. 

Cancellation  of  written  contracts,  see  Cancella- 
tion of  Instruments. 

Estoppel  by  contract,  see  Estoppel,  {  7S. 

Liquidated  damages  or  penalties,  see  Damages, 
H  74-81. 

Operation  and  effect  of  champerty,  see  Champer- 
ty and  Maintenance. 

Operation  and  effect  of  gaming  lawa,  see  0am- 
mg,  S  17.  s 

Parol  or  extrinsic  evidence  to  construe  and  ap- 

Sly  languaRe  of  written  contract,  see  Evi- 
ence,  448-460. 
Parol  or  extrinsic  evidence  to  contradict  or 
vary    written  contract,  see  Evidence,  §§  400- 
420. 

Reformation,  see  Reformation  of  Instruments. 
Restraining  breach,  see  Injunction,  SS  59,  61. 
Separate  or  subsequent  oral  agreement  affecting 
written  contract,  see  Evidence,  S  441. 
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Contract*  of  partieular  ciastet  of  per$OM. 

See  Attorney  and  Client,  H  123,  150 ;  Brokers, 
i  106;  Carriers,  {  253;  District  and  Prose- 
cuting Attorneys,  I  5 ;  Husband  and  Wife,  U 
41^9%.  179.  278:  Master  and  Servant,  | 
100;  Municipal  Corporations,  Si  335-359; 
Principal  and  Agent,  1 101 ;  WarehooBemen. 

Attorney,  with  client.  Me  Attorney  and  Client, 
I  101. 

luBura^pe  companies,  see  Insurance. 
Officers  and  agents  of  corporations  in  general, 
see  Corporations.  H  399-433. 

Contract*  relating  to  particvtor  »ubjeet». 

See  Good  Will,  |  5 :  Insurance. 

Compensation  of  broker,  see  Brokers,  {S  54-G7. 

Compensation  of  county  attorney,  see  District 
and  Prosecuting  Attorneys,  |  o. 

Extension  of  time  for  payment  of  bill  or  note, 
see  Bills  and  Notes,  {  137. 

Married  women's  separate  property,  nee  Hus- 
band and  Wife.  {  179. 

Public  improvements,  see  Municipal  Corpora- 
tions, 8{  335-359. 

Separation  of  linsband  and  wife,  see  Husband 
and  Wife,  I  278. 

Storage,  see  Warebonsemen. 

Transportation  of  passengen,  see  Carriers,  | 
253. 

Pariieulur  alette*  of  eapret*  eonlraet*. 

See  Bills  and  Notes;  Covenants;  Deeds;  Ex- 
change of  Property;  Indemnity;  Partnership; 
Rewards;  Sales. 

Agency,  see  Principal  and  Agent 

Extension  of  time  of  payment  ol  bill  or  note, 
see  Bills  and  Notes,  {  137. 

Indorsement  of  bill  or  note,  see  Bills  and  Notes, 
S  254. 

Insurance  policies,  see  Insurance. 

Leases,  see  Landlord  and  Tenant 

Limiting  liability  of  master  for  injury  to  serv- 
ant, see  Master  and  Servant,  I  100. 

Sales  of  realty,  see  Vendor  and  Purchaser. 

Separation  agreements,  see  Husband  and  Wife, 
f278. 

Stipulations  in  actions,  see  Stipolations. 
Suretyship,  see  Principal  and  Surety. 

Particular  elaatet  of  impUei  contract*. 
See  Use  and  Occupation ;  Work  and  Iiabor. 

Particular  mode*  of  ditcharging  contract*. 
See  Compromise  and  Settlement;  Payment; 
Release;  Tender. 

Z.  BEQVIBITES  AND  VAIJDITT. 

(A)  Nature  amA  Easentiala  im  General. 

Implied  tenancy,  see  Landlord  and  Tenant,  { 
10. 

I  10.  An  agreement  to  sell  a  one-hfalf  in- 
terest in  a  stallion  held  not  lacking  in  mntu- 
ality.— Strother  v.  Miller  (Ky.)  358. 

(B)  Parties,  PFOposala,  and  Aceeptaaee. 

Gambling  contracts,  see  Gaming,  §  17. 

I  27.  A  party  leasing  premises  for  saloon 
purposes  cannot  recover  dsmages  from  the  own- 
er because  he  is  unable  to  continue  bis  business 
through  the  refusal  of  the  owner  to  sign  his 
petition  for  a  license. — Lansdowne  t.  Reiomann 
(Ky.)  353. 

(C)  Formal  Rcqnisltes. 

Of  deed,  see  Deeds,  H  26,  42,  54-61. 
Of  mortisage,  see  Chattel  Mortgi^es,  |  45. 

(D)  ConKlderatloa. 

Parol  or  extrinsic  evidence  to  show  nature  of 
consideration,  see  Evidence,  1  419. 
Sufficiency  as  to  creditors  and  subsequent  pur- 
chasers, see  Fraudulent  Convey.incen,  |  i4. 


Particular  eta»*e*  of  contrmeta. 
See  BiUs  and  Notes,  li  90-04 ;  Sales,  H  19-21. 
Assignment  Me  Assignments,  |  54. 
Modification  of  contract  of  sale,  see  Sales,  i 

89;  Vendor  and  Purchase^!  82. 
Sale  of  good  will,  see  Good  mU,  |  6. 

I  58.  A  contract  between  a  railroad  company 
and  a  street  car  company  for  the  division  of 
expenses  at  a  crossing  of  the  street  car  tracks 
over  the  tracks  of  the  railroad  company  kcid 
based  on  a  safficient  consideration. — ^Beaumont 
Traction  Co.  v.  Tezariuna  *  Ft  8.  Ry.  Co. 
(Tex.  Cir.  App.)  987. 

i  88.  A  consideration  for  a  written  contract 
being  presumed,  held  plaintiff  need  show  nmie, 
but  defendant  must  plead  and  prove  the  absence 
thereof. — Williams  Commission  Co.'»  Aasignce 
V.  W.  A.  Shirley  &  Bro.  (Ky.)  327. 

(B)  TalldltT  ot  Assent. 

To  contract  of  aale,  see  Sales,  {{  38,  4L 

I  08.  The  invalidity  of  a  portion  of  a  con- 
tract providing  for  crossing  of  street  car  tracks 
over  a  railroad's  right  of  way  held  not  to  in- 
validate a  provision  for  diviuon  of  the  cost  of 
maintaining  lights  and  safety  applianoea  at  tbe 
crosdng.— Beaumont  Traction  Co.  v.  Texarkana 
&  Ft.  S.  Ry.  Co.  (Tex.  Civ.  App.)  987. 

(F)  Lecalftr  of  Objeet  and  of  Coaald- 
•nttioa. 

Champertous   contracts,   see   Champerty  and 

Maintenance. 
Restraining  breach'  of  contract  in  restraint  of 

trade,  see  Injunctic»i,  {  61. 

H.  0ON8TRUCTIO1T  AND  OPERA- 
TION. 

E/ffect  of  express  contract  on  implied  obligation 
to  pay  for  services  rendered  and  materials 
furnished  incident  thereto,  see  Work  and  La- 
bor, I  14. 

Particular  dofset  of  wmtraet*. 

See  Bills  and  Notes.  |  122:  Chattel  Mortngn>. 

i  150;    Compromise  and  Settlement,  f  17; 

Sales.  8S  68-87,  468. 
Assignments,  see  Assignments,  H  73,  80. 
Deeds,  see  Boundaries,  H  8,  8;  Deeds.  {  124, 

168. 

Leases,  see  Mines  and  Minerals,  {{  62-71. 
Sales  of  realty,  see  Vendor  and  Purchaser,  {{ 

58-80. 

Suretyship,  see  Principal  and  Surety,  |  86. 
(A)  General  Rale*  of  Coaatraetloa. 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence. Si  448-460. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence.  {J  400-420. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract  Ree  Eividence,  !  441. 

I  17(1.  Construction  of  written  instranients 
is  for  the  court,  except  where  there  is  ambimi- 
ity  to  be  solved  by  extrinsic  facts  uuconceded. 
or  the  writing  is  merely  adduced  as  evidence  of 
facts  from  which  different  iBferences  may  be 
drawn;  but,  where  ambiguity  cannot  be  solved 
by  referring  to  other  parts,  and  when  8nr> 
rounding  circumstances  are  controverted.  It  is 
for  the  jury.— Thetford  v.  General  Acddent 
Assnr.  Corp.,  limited  (Ho.  App.}  38l 

(B)  Parties. 

I  187.  Creditors  of  a  corporation  which  has 
transferred  its  assets  to  another  corpontiiHi 
held  entitled  to  sne  the  latter  on  Its  prasiw 
to  pay  a  portion  of  the  transferrlnje  company's 
debt8.~Spear  Mining  Co.  v.  T.  J.  Shinn  A  Co. 
(Ark.)  1045. 
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liiqaidated  damages  and  penaltiee,  lee  DamayeB, 
11  76-81. 

Faro]  or  extrinsic  evidence  to  idendC;  Bubject- 
matter,  see  Evidence,  |  460. 

OB)  C0B<HlOB«. 

In  inaorance  {tolicies,  see  Insurance,  |  290. 


(F)  CompcBiatlom. 

I  231.  In  a  sait  on  a  railroad  constrnction 
snbcontract,  plaintiff  held  not  limited  to  meas- 
urements in  the  borrow  pits,  but  was  entitled 
to  prove  the  amount  of  earth  removed  by  meas- 
nrementB  on  the  fill.— Eddington-Griffitbs  Const. 
Go.  T.  Tomer  (Ky.)  800; 

m.  HODIFICATIOH  AMD  MERGEB. 

Consideration  for  modification  of  contract  of 
Bale  of  land,  see  Vendor  and  Purchaser,  i  82. 

i  237.  A  contract  to  operate  a  discbarge  of 
an  earlier  contract,  mnst  be  supported  by  a 
valaable  consideration.— Whitsett   v.  Carney 

(Tex.  Civ.  App.)  443. 

IV.  BE80I88ION  AND  ABAITDON- 
MEMT. 

Cancellation  of  written  contracts  In  equity,  see 
Cancellation  of  Instraments. 

Recovery  on  quantum  meruit  for  part  perform- 
ance of  services  where  contract  is  rescinded 
or  abandoned,  see  Work  and  Labor,  |  14. 

ResciSBion  of  contract  of  sale,  see  Vendor  and 
Pnrdianr.  S|  82,  93. 

Rescisdon  of  contract  or  conveyance  f>f  infant, 
see  Infants,  I  81. 

Rescission  of  InBorance  policy,  see  Insorance, 
5  248. 

T.  PEBFOBMAHOE  OB  BBEACH. 

Affecting  rii^t  of  contractor  to  mechanic's  Uen, 
see  Mechanics'  liens,  |  93. 

Enforcement  of  specific  performance,  see  Spe- 
cific Performance. 

Liquidated  damages  and  penalties  for  breach, 
see  Damages,  |i  74-81. 

Measure  of  damages  for  breach,  see  Damages, 
S  122. 

Pleading  damages,  see  Damages,  |  157. 

Recover;  on  quantum  meruit  oo  part  perform- 
ance where  contract  for  services  is  rescinded 
or  abandoned  or  full  performance  is  prevented, 
see  Wojii  and  Labor,  S  14. 

Restraining  breach,  see  InjunctioD,  Sg  .'59,  61. 

Time  of  performance  as  affecting  application 
of  statute  of  frauds,  see  Frauds,  Statute  of, 
H44,  CO. 

Partieutar  claatet  of  oontracta. 
See  Covenants,  |  102. 

Employment,  see  Master  and  Servant,  8  65. 

Employment  of  broker,  see  Brokers,  g§  54-57. 

Sales,  see  Sales,  85  146-177;  Vendor  and  Pur- 
chaser, 88  130,  137. 

Transportation  of  passengers,  see  Carriers,  88 
267-277. 

With  municipal  corporation,  see  Municipal 
Corporations,  8  359. 

8  312.  A  party  to  a  contract  is  not  justified 
in  treating  it  as  broken  by  the  adverse  party, 
unless  there  baa  been  a  distinct  and  unequivo- 
cal intention  manifested  either  by  words  or  con- 
duct of  -  the  adverse  party  not  to  perform  the 
contract. — Majestic  Milling  Co.  y.  Co[>eland 
(Ark.)  521. 

"8  319.  Defendant  held  not  entitled  to  retain 
a  percentage  of  the  contract  price  of  the  con- 
strnction of  a  railroad  grade,  where  plaintiff's 
failure  to  perform  resulted  from  defendant's 
failure  to  inmish  proper  borrow  pits  as  re- 
quired.—Eddington-Oriffiths  Const.  Co.  v.  Turner 
(Ky.)  800. 


1  S19.  A  contractor  having  witiioat  suffl 
dent  excuse  failed  to  sobstantkUy  perform  bi 
contract  held  not  entitled  to  recover  thereon.- 
Murphy  v.  Williams  (Tex.)  900. 

8  319.  Where  a  building  contract  containec 
no  stipulation  for  completion  by  the  owner  ot 
the  contractor's  default,  and  the  owner  did  so, 
be  was  not  liable  to  the  contractor  for  the  bal- 
ance of  the  price  after  deducting  cost  of  com- 
pletion and  damages. — Murphy  t.  Williams 
(Tex.)  900. 

8  319.  Where  a  contract  has  been  performed 
in  part  by  a  party  thereto,  and  full  performance 
is  prevented  by  the  adverse  party,  the  party 
may  sue  on  the  contract— Matson  v.  Stewart 
(Tex.  Civ.  App.)  736. 

8  323.  In  an  action  on  a  railroad  srade  con- 
struction subcontract,  the  quantity  of  earth  re- 
moved by  plaintiff  under  his  subcontract,  AeM 
for  the  jury.— Eddington-GriffitliB  Const  Go.  t. 
Tuxner  (Ky.)  80a 

TI.  AOTIOm  FOB  BBEAOH, 

Damages,  liquidated  damages  and  penaltio,  see 

Damages,  |8  74-81. 
Damages,  measure,  see  Damages,  8  122. 
Damages,  nominal  or  Bubstanttal,  see  Damages, 

Effect  of  express  contract  on  right  to  recover 
on  quantum  meruit,  see  Work  and  Labor,  8 
14.  ■• 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  written  contract,  see  Evi- 
dence, 88  4*i~460. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  88  400-420. 

Restraining  breach,  see  Injunction,  89  59.  61. 

Separate  or  subsequent  oral  agreement  affect- 
ing written  contract,  see  Evidence,  8  441. 

Statutory  limitations  see  ^limitation  of  Actions, 
58  47,  49. 

8  346.  lu  an  action  for  breach  of  contract 
to  mine  coal,  held,  that  there  was  no  variance 
between  the  pleading  and  proof. — Elk  Goal  Co. 
T.  Bingham  (Ky.)  314. 

CONTRADICTION. 

Of  record,  see  Criminal  Law,  |  1112. 
Of  witness,  see  Witnesses,  8  405. 

CONTRIBUTION. 

Among  sureties,  see  Principal  and  Surety,  8 
200. 

Matters  precluded  by  former  adjudication  in  ac- 
tion by  co-surety  In  action  for  contribution, 
see  Judgment,  8  617. 

Scope  of  review  on  appeal  from  judgment  for 
contribution  among  cosureties,  see  Appeal 
and  Error,  8  875. 

CONTRIBUTORY  NEGLIGENCE. 

See  Negligence,  88  82,  88.  141. 

CONTROVERSY. 

Amount  io  controveray  as  affecting  jurisdiction 
of  courts,  see  Appeal  and  Error,  S  45 :  0>urtB, 
88  121,  169,  172. 

Submission  to  arbitrators,  aee  Arbitration  and 
Award. 

CONVERSION. 

Wrongful  convenion  of  personal  property,  sec 
Trover  and  Conversion. 

CONVEYANCES. 

Application  of  statute  of  frauds,  see  Frauds, 

Statute  of,  88  60,  70. 
Contracts  to  convey,  see  Vendor  and  Purcba<ier. 
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JJescnptioQ  of  bonndaneB,  see  ±toana&neB. 

Estoppel  by  deed,  see  Estoppel,  28-4Q. 

Prauduleat  as  to  creditors  or  subsequeat  pur- 
chasers, aee  Fraudulent  Conyeyances. 

Parol  or  extrinsic  eTidenoe  to  construe  and  ap- 
ply'language  of  instrument,  see  Evidence,  i 
4a2. 

SeformatioD,  see  Rerormation  of  Instraments. 
Validity  as  to  creditors  or  subsaqumt  pardus- 
ers,  see  Fraudulent  Oonreyances. 

•Comwyanoea  by  or  to  pcrHcnUsr  cIomm  of  ptr- 

fOM. 

See  Corporations,  S  445;  Ouardian  and  Ward, 

8  43;  Infants,  8  81- 
Married  women,  see  Hu8t>and  and  Wife,  |  ]70. 
Purchasers  at  execntion  sales, 'see  Execution, 

I  306. 

Purchasers  at  tax  sales,  see  Taxation,  H  TGI, 

789. 

Sheriff's,  see  Ebcecution,  §  806. 
Survivor  of  community,  see  Huslwnd  and  Wife, 
{  273. 

•Conrfyances  of  partieulaT  tpeciea  of,  or  etiate* 

or  interettt  in,  property. 
See  Mines  and  Minerals,  8|  54,  55. 
Community  property,  see  Husband  and  Wife,  8 

273. 

Lands'held  adversely,  see  Champerty  and  Main- 
tenance, 8  7. 

Married  women's  separate  property,  see  Has* 
band  and  Wife,  8  179. 

Personal  property,  in  general,  see  Chattel  Mort- 
gages ;  Sales. 

Public  lands,  see  Public  Lands,  8i  173-1T& 

Beal  property  in  general,  see  Deeds ;  Mortgages ; 
Vendor  and  Purchaser. 

Particular  cla9te$  of  conveyaHcet. 
See  Assignments;  Chattel  Mortgages;  Deeds; 

Mortgages. 
Bills  sf  sale,  see  Sales,  8  146. 


In  trust,  see  Trusts,  {1  „ 
deeds,  see  Taxation,  |S  761,  78& 


Tax 


CONVICTS. 


liature  and  extent  of  punisimient,  see  Criminal 
Law,  8  1223. 

Reward  for  return  of  escaped  convict,  see  Re- 
wards, 18  8,  14. 

CORPORATIONS. 

Injunctions  involving  corporate  franchises,  man- 
agement and  dealings,  see  Injunction,  {  70. 

■Judicial  notice  of  corporations  and  members 
thereof,  see  Evidence,  8  22. 

Taxation  of  corporations  and  corporate  prop- 
erty, see  Taxation,  §8  113,  145. 

Particular  classes  of  corporations. 

See  Carriers;  Colleges  and  Universities;  Mu- 
nicipal Corporations;  Railroads. 

Banks,  see  Banks  and  Banking. 

Insurance  companies,  see  Insurance. 

Mutual  bene&t  insurance  associations,  see  In- 
surance. 88  782-815. 

School  districts,  see  Schools  and  School  Dis- 
tricts, $8  10-131. 

Street  railroad  companies,  see  Street  Railroads. 

"Telegraph  or  telephone  companies,  see  Tele- 
graptu  and  Telephones. 

I.  INOOBPOItATIOir  Atm  OBOAM- 
IZATIOX. 

8  14.  Rev.  Bt.  1805,  art.  642,  snbd.  14,  while 
authorizing  the  formation  of  a  corporation  for 
a  business  consisting  of  manufacturing  and  min- 
ing, held  not  to  authorize  the  formation  of  such 
corporation  for  two  businesses— one  of  manu- 


14,  and  other  ststatory  provinons,  a  proposed 
charter  held  too  indefinite.— Johnston  t.  Town- 
send  (Tez.)  417. 

IV.  CAFITAI^  STOCK,  AND  OZVX- 
DEHDS. 


Ihmrea. 


(D)  TraMsfer 

Testimony  as  to  transactions  with  decedent  In 
action  to  set  aside  transfer,  see  Witnesses,  { 
159. 

V.  MEBCBEBS  AND  8TO0KHOU>ERa. 

Accrual  of  cause  of  action  for  unpaid  subscrip- 
tion, see  Limitation  of  Actipns,  8  5&. 

TI.  OITI0EB8  AVD  AOElfTS. 

Of  railroad  companies,  see  Railroads,  |  17. 

CA.)  EileetlOH  or  Apvoltttment,  4fc«altfle«- 
tioM,  AHd  Tenure. 

8  2S4.  An  adjournment  of  a  meeting  of  the 
members  of  a  corporation  held  legal  so  as  to 
preclude  the  right  of  a  dissatisfied  minority 
to  continue  in  session  and  elect  offlcers. — !>• 
Zavala  v.  Daughters  of  the  Republic  of  Tezas 
(Tex.  Civ.  App.)  IGO. 

(O)  Blvkta.  Datlea,  Md  LlablllHes  mm  *o 
Corp orRt  lorn  ud  ttm  Henbers. 

8  310.  Whether  the  president  of  an  insur- 
ance company  willingly  or  unintentionally  by 
culi»ible  negligence,  ostensibly  received  for  its 
benefit  forged  municipal  bonds  in  exchange  for 
stock,  he  Is  responsible  to  make  good  tbe  de- 
fault—Fidelity &  Deposit  Co.  of  Maryland 
Wiseman  (Tex.)  021. 

Vn.  OOBPOKATEPOWEBS  AIOI 
UABUJTZEa. 

Of  banks,  see  Banks  and  Banking  8  13& 

Rights  of  creditor  of  corporation  on  contract 
of  other  corporation  purcbasinf  assets  to  pay 
debts,  see  Contracts,  f  187. 

(A)  ExteMt  aad  Eixerelae  of  Powers  l« 
General. 

8  387.  Under  Kirby's  Dig.  8  851,  the  right  of 
a  corporation  to  hold  real  estate  held  a  matter 
exclusively  between  the  state  and  the  corpora- 
tion.-Bowman  T.  J.  H.  Trainor  Co.  (Ark.) 

1019. 

8  387.  A  purchaser,  with  constructive  notice 
by  record  of  a  prior  conveyance  to  a  corpora- 
tion, held  not  entitled  to  impeach  conveyaDC«« 
by  the  corporation  to  a  trustee  to  pay  debts 
and  conveyances  by  the  trustee  to  a  new  cor- 
poration.—Bowman  T.  J.  li.  Trainor  Go.  (Ark,) 
1019. 


(D)  Repreaentstlon  ot  Corporation  by  Off- 
fleers  and  Aarents. 

Xotice  to  officer  or  agent  of  insurance  company 
as  notice  to  company,  see  Insurance,  8  378. 

8  390.  The  actual  authority  of  a  corporate 
president  may  be  established  by  resolution  of 
the  board  of  directors  or  hy  infermce  drawn 
from  a  continued  exercise  ox  similar  authority. 
—Tyler  Estate  v.  Hoffman  (Mo.  App.)  635. 

8  809.  Facta  stated  which  would  give  a  cor> 
porate  president  actual  authority  to  make 
chattel  mortgage.— Tyler  Estate  T.  Hoflbnan 

(Mo.  App.)  635. 

8  400.  A  particular  course  of  business  by  a 
corporation  through  Its  president  may  create  ap- 
parent authority  to  do  acts  which  in  point  of 
fact  the  ofiicer  has  been  inhibited  from  doing 
by  the  directors.— Tyler  Estate  t.  Hoffman 
(Mo.  App.)  635. 
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Vn.  Oir  APPEAI.  OB  EBBO%  AMD 
OH  NEW  TRIAX  OB  KOnOH 
THEBEFOB. 

Svcnrity  to  perfect  appeal  or  other  pnceetii^, 
see  Appeal  and  Error,  fS  384-895. 

Vm.  PAYMENT  Ain>  BEMEDIES 
FOB  COLI^GTION. 

Payment  or  Becnrity  on  taking  appeal  or  other 

8roceedInic  for  review,  see  Appeal  and  Error, 
(  384-395. 

IX.  nr  cBntnrAX.  PBOsscimoira. 

Fees  of  prosecntlng  attorneys,  see  District  and 
Prosecuting  Attorneys,  |  o. 

CO-SURETIES. 

See  Principal  and  Surety,  (  200. 

CO-TENANCY. 

See  Tenancy  In  Common. 

COUNSEL 

See  Attorney  and  Client;  District  and  Pros- 
ecuting Attorneys. 

COUNTERCLAIM. 

See  Set-Off  and  Gonnterelaim. 

COUNTERFEITING. 

See  Forgery. 

COUNTIES. 

See  Municipal  CorporationB ;  Schools  and  School 
Districts,  IS  10-131. 

County  in  vhicb  to  sue,  see.  Venue. 
Flighways,  see  Highways. 

Judicial  notice  of  population,  see  Evidence,  { 
12. 

n.  GOTEBNMENT  AHD  OFFICEBS. 
<D>  Ofllccra  and  Agents. 

Clerks  of  courts,  see  Clerks  of  Courts. 

Compensation  of  county  attomws,  see  District 
and  Prosecuting  Attorneys.  (  6. 

Prosecuting  attorneys,  see  District  and  Prose- 
cuting Attorneys. 

School  boards  and  officers*  see  Sdioou  and 
School  Districts,  J  48. 

Sheriffs,  see  Sheriffs  and  Constables. 

Tax  oc^lectors.  see  Taxation,  U  549-57a 

IV.  FISCAI.  MANAGEMENT,  PUBUO 
DEBT.  SECTTBITIES.  AND 
TAXATION. 

Taxes  for  highway  purposes,  see  Highways,  | 
122. 

S  192.  The  fiscal  court  of  a  county  held  to 
act  in  a  legislative  capacity  in  ordering  le\-y 
of  a  tax.  so  that  it  may  at  a  subsequent  term 
repeal  such  order,  where  no  righte  have  become 
vested  by  virtue  of  it — Commonwealth  t.  Beau- 
champ  (Ky.)  284. 

COUNTS. 

Separate  counts  in  pleading,  necessity  and  snf- 
nclency  of  election,  see  Indictment  and  In- 
formation, §  132;   Pleading,  S  308. 

S^rate  counts  in  pleading,  right  to  Join,  see 
Indictment  and  Information,  |  132. 

COUNTY  ATTORNEYS. 

See  District  and  Prosecuting  Attorneys. 


COUNTY  ROADS. 

See  Highways. 

COURSES  AND  DISTANCES. 

See  Boundaries. 

COURTS. 

See  Judgment 

Ap[Kllate  Jurisdiction,  see  Appeal  and  Error, 

Effect  In  state  coorta  of  judgments  of  Unlied 
States  courts,  see  Judgment,  {  S29. 

Examination  of  witnesses  by  court,  see  Witness- 
es, 8  246. 

Judges,  see  Judges. 

Judicial  notice  of  Jurisdiction,  OTganisatian,  and 
procedure  of  courts,  see  Evidence,  f  43. 

Mandamus  to  inferior  courts,  see  Mandajnns. 
§S  48,  60. 

Province  of  court  and  jury,  see  Criminal  Law. 

S8  741-764 ;  Trial,  {{  136-178,  191,  ISM. 
Right  to  trial  by  jury,  see  Jury,  S  25. 
Trial  by  court  without  jury,  see  Trial,  i  3S0L 
Supplementary  proceedings,  see  Execution,  f 

371. 

I.  WAT  UBE,  EXTENT,  AND  EXEBCIKB 
OF  JVBIBDIOTIOir  IN  OENEBAL 

Presumptions  as  to  jurisdiction  on  appeal  or 

writ  of  error,  see  Appeal  and  Error,  i  911. 
Review  of  questions  of  jurisdictioo,  see  Appeal 

and  Error,  |  1^ 

8  1.  The  repeal  of  a  statute  conferring  ju- 
risdiction will  oust  the  jurisdiction  thereby  con- 
ferred.—Davidson  V.  Schmidt  (Mo.  App.)  5S2. 

H.  BBTABI.ISHMENT.  OBOANIZA. 
TION,  AND  PBOOEDURB  IN 
OENEBAI.. 

(A)  Cveatlom  and  CoMstltvtlM,  am*  Coavt 

Oflo«r>. 

Clerks  of  courts,  see  Clerks  of  Courts. 
Judges,  see  Judges. 

(B)  Terms,  Vacations,  Place  and  Time  of 
Holding  Court,  Conrthoaaes,  aad 

Aceomnodatlona. 

Authority  of  court  to  amend  or  correct  judg- 
ment after  the  term,  see  Judgment,  {  299. 

(D)  Rale*     of     Dealaloa.  Adjadleatfona. 
Oplnloast  aad  Reoorda. 

Former  decision  of  appellate  court  as  law  of 
the  case  on  subsequent  appeal,  see  Appeal  and 
Error,  8  1097. 

Operation  and  enforcement  in  state  courts  of 
judgments  of  United  States  courts,  see  Judg- 
ment, I  820. 

8  01.  Where  the  Court  of  Criminal  Appeals 
declared  the  local  option  election  in  a  certain 
district  void,  and  the  state  and  county  accepted 
this  decisi<Hi,  and  licenses  were  issued  for  the 
sale  of  liquor  for  many  years,  this  decisi<m  is 
conclusive  upon  the  civil  courts.— State  v. 
Scbwarz  (Tex.)  420. 

m.  COITBTS  OF  OENEBAI.  OBIG- 
INAI.  JUBISDIOnON. 

(A)  Oroands  of  Jarladletioa  la  OobcmI. 

8  121.  A  petition  by  an  assessor  for  commis- 
sions in  assessing  the  rolling  stock  of  a  rsil- 
road  for  municipal  taxation  held  demurrable.— 
aty  of  Tyler  t.  Coker  (Tex.  dr.  App.)  720. 

IV.  OOUBTB  OF  mtlTBP  OK  INFE- 
BIOB  JUBIODIOTION. 

I  169.  Counts  conrt  Md  not  to  have  juris- 
diction of  an  action  for  damages  because  of 
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the  amount  luTolTed.— Pecos  &  K.  T.  Ry.  Co. 

V.  "Womble  (Tex.  Cir.  App.)  131. 

f  172.  A  snit  to  enjoin  defendant  from  main- 
tainiog  as  embankment  and  fence  along  and 
across  a  street  held  one  in  which  title  to  realty 
was  involved  within  Bev.  St.  1899,  i  564  (Ann. 
St.  1906,  p.  693),  so  that  the  circuit  court  of 
the  city  of  St.  Loais  had  no  juriadiction  where 
the  land  was  la  the  county  of  St.  Loais,  oat- 
Bide  the  city  limits.— State  ex  nL  Oavin  v. 
Mueucb  (Mo.)  1124. 

V.  COURTS  OF  PBOBATB  JmUSDIO- 

TIOK. 

Sale  of  property  of  decedent,  see  Ezecntora  and 

Administrators,  |  350. 

I  202.  Under  Kirby'a  Dig.  S  1348.  the  filing 
of  the  affidavit  of  the  party  aggrieved  and  pray- 
er for  appeal  held  prerequisites  to  the  granting 
of  an  appeal  by  the  probate  court.~Tbarp  v. 
Bamett  (Ark.)  1027. 

I  202.  Where  the  circuit  court  acquired  no 
jurisdiction  oo  appeal  from  the  probate  court, 
the  circuit  court  should  diemias  the  appeal,  bat 
should  not  lender  judgment  for  coats  of  the 
proceeding.— Thaip  v.  Baniett  (Ark.)  1027. 

VI.  OOmtTS  OF  APPZXLATE  JUBI8- 

Dicnoir. 

Appellate  jurisdiction  Ifi  general,  see  Ai^wal 

and  Error,  S  20. 
Decisions  reviewable,  see  Appeal  and  Error,  §8 

45-108. 

(A)  Gronada  of  Jorladlctlon  In  Genenl. 

52107.  Under  Const,  art.  7,  §  4.  conferring 
y  appellate  jurisdiction,  the  Supreme  Court 
held  irithout  original  jurisdiction  to  issue  quo 
warranto  against  the  officers  of  a  county  to  test 
their  right  to  exercise  jurisdiction  over  terri- 
tory alleged  to  be  outside  the  county.— State  v. 
Clay  County  (AA.)  757. 

I  207.  Under  Omst.  art  7.  I  6.  giving  juris- 
diction to  issue  writs  of  quo  warranto  In  speci- 
fied cases,  the  Supreme  Court  held  without  ju- 
risdiction to  issue  quo  warranto  against  the  offi- 
cers of  a  county  to  test  their  right  to  exercise 
jurisdiction  over  territory  alleged  to  lie  with- 
out the  county.— State  v.  Clay  County  (Art.) 
757. 

fi  207.  Even  if  the  Court  of  Appf  als  has  au- 
thority to  issue  mandamus  to  control  the  action 
of  inferior  tribunals,  such  as  the  county  courts, 
it  will  not  do  so;  petitioner  having  an  adequate 
remedy  by  applying  to  the  circuit  court  for  the 
writ.— Commonwealth  v.  Peter  (Ky.)  896. 

(B)  CoBVta  of  Pavticwlar  StMea. 

I  231.  Where  a  constitutional  question  is 
raised,  it  gives  the  Supreme  Court  ezclutive  ap- 
pellate jurisdiction,  though  it  has  been  passed 
on  by  such  court  and-  is  no  longer  a  constitu- 
tional question  in  this  state.- State  v.  Cowan 
(Mo.  App.)  586,  587. 

I  231.  An  assignment  of  error  In  the  motion 

for  a  new  trial  shown  by  a  transcript  on  ap- 
peal held  to  raise  a  constitntlonal  question  in 
a  case  where  no  briefs  were  filed. — State  v. 
Cowan  (Mo.  App.)  587. 

I  247.  A  motion  to  certify  points  of  dis- 
sent in  the  Court  of  Civil  Appeals  to  the  Su- 
preme Court,  under  Rev.  St.  1895,  arta.  1040, 
1042,  must  be  made  during  the  term  at  which 
the  case  is  determined.— Western  Union  Tele- 
graph Co.  V.  Hudson  (Tex.)  85. 

I  247.  A  certificate,  embodying  questions  to 
be  submitted  to  the  Supreme  Cwirt  from  the 
Court  of  C^vil  Appeals,  which  includes  the  en- 
tire case,  should  be  dismissed.— Falfurriaa  Im- 
migration Co.  V.  Spielhagen  (Tex.)  616. 


fi  24T.  The  Supreme  Court  will  n  i 
a  certified  question  as  to  whether  th  i 
a  case  bring  It  within  a  statute,  where 
of  Civil  Appeals  made  no  conclusions 
Metropolitan  Life  Ina,  Co.  t.  Lenn 
028. 

i  247.  The  question  whether  proi  ; 
exempt  under  Const,  art  11,  fi  0,  not  I 
volved  in  a  proceeding  to  enjoin  the  1 
of  taxes  on  timber  standing  on  coue 
lands,  held,  that  the  Supreme  Court  1 
risdiction  of  the  case  under  Rev.  St. 
941.— Peach  River  Lumber  Co.  v.  Mc  ; 
(Tex.)  804. 

Vn.  tmiTED  STATES  COTT 

Effect  in  state  courts  of  judgments, c  I 
States  courts,  see  Jud^ent,  1  829. 

Tm.  OONOUBRENT  AND  CON 
UfO  JUBISDICTIOH,  AN! 
OOUTT. 

(A)  Conrta  of  Same  State,  mmd  t  i 
of  Caoaee. 

Change  of  venue,  see  Venue,  SS  45,  58 
Transfer  of  causea  from  equity  docke  I 
docket,  and  vice  versa,  see  Tnal«  S  H 

8  472.   Const.  1875,  art.  6,  g  22  (. 
1906,  p.  234),  revising  the  subject  of  mi 
liens  as  contained  in  Const.  1S20,  art. 
and  Const.  1865,  art  6,  S  13,  constn  : 
held  that  the  circuit  court  did  not  ha' 
nal  jurisdiction  of  mechanics'  liens  for  1  : 
$50  in  a  county  having  less  than  50,000  > 
tlon,  as  Acts  March  30,  1872,  p.  44,  |  : 
provided  that  justices  of  the  peace  also  . 
risdiction  in  such  cases. — Davidson  v. 
(Mo,  App.)  552. 

§  472.   A  circuit  court  held  not  to  1 
risdiction  of  a  mechanic's  lien  for  less  t  : 
since  under  Const.  1875,  art.  6,  §  22  (.^^  i 
1906,  p.  234),  when  construed  in  coi  i 
with  Const.  1820,  art.  5,  8  6,  and  Cons 
art.  0,  I  13,  and  Acta  March  30,  1872.  . 
1,  and  Wag.  St  1872,  c.  82,  art.  1,  8  I 
chapter  41.  art.  3,  S  2,  and  Rev.  St.  1  i 
1674,  3891  (Ann.  St.  1906,  pp.  1217. 
such  court  was  divested  of  such  jurisdl  i 
Davidson  v.  Schmidt  (Mo.  App.)  652. 

S  475.  The  question  of  the  ownershi  i 
money  judgment,  as  between  adverse  cla  i 
could  be  determined  by  a  court  other  thi  i 
which  rendered  the  judgment,  and  such 
mination  would  be  binding  upon  the  pai  I 
the  action  to  determine  ownerriilp. — Krv ! 
Rawlins  (Tex.)  419. 

f  480.   District   court   held  without 
diction  to  enjoin  prosecution  of  a  simlln 
between  the  same  parties  previonaly  bei 
another  district  court— Harrison  v.  Lit: 
(Tex.  Civ.  App.)  212. 

f  48R.  Under  Act  March  10.  1909  (Ac  : 
Tjck-  c.  42).  entitled  "An  act  to  amend  i 
004a,  chapter  12,  title  XXVII  of  the  B 
Civil  Statutes  of  the  State  of  Texas,"  hcli 
cases  from  a  county  in  which  a  Court  o1! 
Appeals  is  actually  sitting,  may  have 
transferred  to  a  Court  of  Civil  Appeala  s 
in  another  county,  where  the  county  from 
they  are  appealed  is  the  nearest  county  i 
place  where  the  court  to  which  they  are 
lerred  is  held. — In  re  Transfer  of  Causf 
tween  Courts  of  Civil  Appeals  (Tex.)  622 

COVENANT,  ACTION  OF. 

Covenants  on  which  the  action  may  be 
talned,  see  Covenants. 
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Restraiainff  breach,  see  Injanction,  {|  69,  61. 

m.  PEBFOBMAKCE  OR  BBEACH. 

I  102.  A  contract  between  a  grantee  witb 
warrantj  and  the  attorneys  for  plaintiff  in  a 
suit  on  a  paramount  title  held  not  to  be  such 
a  purchase  of  a  paramount  title  by  the  cov- 
enantee as  would  antborfse  a  snit  on  the  war- 
ranty.—Sievert  T.  Underwood  (Tex.  <3t.  App.) 
721. 

nr.  AOTiom  fob  bbeaok. 

Aocntal  of  cause  of  action,  aee  limitation  of 
Actions.  I  47. 

COVERTURE. 

See  Husband  and  Wife. 

As  affecting  limitation  of  actions,  see  Limita- 
tion of  Actions,  I  73. 

CREDIBILITY. 

Of  witness,  see  Witnesses,  SS  321-405. 

CREDITORS. 

See   Attachment;    Bankruptcy;  Compromise 

and   Settlement:    Elzecation;  Exemptions; 

Fraadnlent     Coareyances ;      Gamishment ; 

Homestead ;   Pajrment ;  Release. 
Application  of  firm  assets  to  liabilities,  see 

PartnerBhip,  {  181. 
Of  decedent,  see  Bzecutors  and  Administrators, 

H  219-227. 

Of  buaband,  rights  as  to  wife's  property,  see 

Husband  and  Wife,  |  149. 
Of  intestate  see  Descent  and  Distribution,  | 

125. 

Of  married  woman,  rights  aa  to  separate  prop- 
erty, see  Husband  and  Wife,  {  149. 

CREDITORS'  SUIT. 

proceedings  supplementary  to  execution,  see  Ex- 
ecution. I  371. 

Remedies  in  cases  of  fraudulent  transfers,  see 
Fraudulent  Conv^ances,  Si  222-30& 

CRIMES. 

See  Criminal  Law. 

CRIMINAL  LAW. 

Arrest  of  accused,  see  Arrest,  S  62. 
Con^tency  and  challenge  to  jurors,  see  Jury, 

Gross-examination  of  accused,  see  Witnesses,  S 
277. 

Habeas  corpus  to  review  proceedings,  see  Ha- 
beas Corpus. 

Indictment,  information,  or  complaint,  see  In- 
dictment and  Information. 

Malicious  prosecution,  see  Malicious  Prosecu- 
tion. 

Prosecuting  offi^cers,  see  District  and  Prosecut- 
ing Attorneys. 

Summoning,  attendance,  discbarge,  and  compen- 
aati<m  of  jurors,  see  Jury,  §S  GG-72. 

Particular  offentet. 

See  Abduction:  Adultery;  Arson;  Breach  of 
tbe  Peace;  Burglary;  Disorderly  Conduct; 
False  Personation;  False  Pretenses;  Forgery: 
Gaming,  Sf  71-97;  Homicide:  Incest;  Libel 
and  Slander.  S  152;  Rat«,  gf  6,  13;  Rob- 
bery; Seduction,  f  40;  Threats;  Vagrancy. 

An^iiit  nnd  batb&ry,  w».  JtrntnAt  <BI$'1nttery, 
Ifi  83^00, 


ty,  see  Phyridana  and  Snixeons,  1  6. 
Removal  or  deetroctlon  of  nnoes,  aee  Fencei, 

$28. 

Shooting  firearms,  see  Weapons,  i  15. 
Violations  of  liquor  lawa,  see  Intoxicating  Lio- 

noTB.  IS  146,  169.  200-236. 
Violations  of  regulations  relating  to  animals, 

see  Animals,  |  57. 

H.  CAFAOFFT  TO  OOMHIT  AlTD  BE- 
SFONSIBILITT  TOR  CRIME. 

S  48.  Pen.  Code  1805,  art.  41,  relating  to 
liability  for  criminal  acts  committed  while  un- 
der Toluntary  intoxication,  held  not  to  apply 
to  one  whose  mind  waa  unbalanced  by  the  use 
of  morphine. — Moos  t.  State  (Tex.  Cr.  App.) 
647. 

VI.  UMZTATIOH  OF  PBOBECUTIOHS. 

I  169.  Code  Cr.  Proc.  1895,  art.  470,  ap- 
plies as  a  statute  of  limitation  only  where  a 
new  indictment  is  found  and  not  where  an- 
other indictment  is  substitnted  for  one  loet.  so 
that,  if  nrosecution  was  not  barred  when  tbe 
original  indictment  was  returned,  a  prosecu- 
tion under  a  substituted  Indictment  will  not 
be  barred  though  substituted  when  the  prose- 
cution would  be  barred  under  a  new  indict- 
menL— Brown  t.  Bute  (Tex.  Cr.  App.)  101. 

•m.  FOBMEB  JEOPABD'T. 

I  170.  A  conviction  for  affray,  prior  to  tbe  fil- 
ing of  an  affidavit  or  warrant  of  arrest,  held  no 
bar  to  a  sntMequent  prosecution  for  aggravated 
assault,  based  on  the  same  tranaacdoti.— Decker 
V.  State  (Tsx.  Cr.  j^p.)  912. 

I  186.  A  former  acquittal,  resulting  from 
variance  in  the  name  of  tbe  person  alleged  to 
have  been  assaulted,  held  not  to  constitute  jeop- 
ardy.—Beynolda  r.  State  (Tex.  Cr.  App.)  93L 

vxn.  PRELnmr ART  cobiplaint,  af- 
fidavit, WARRANT,  EXAMX- 
KATION,  OOBOnTMEKT,  AKS 
■UMHART  TRIAI.. 

Variance  between  indictment  or  information  and 
preliminary  warrant  or  coii^laint,  see  Indict- 
ment and  Information,  S  12&. 

S  211.  In  view  of  Code  Cr.  Proc.  1895,  art. 
257,  a  complaint  for  aggravated  assault  held 
not  Insufficient  because  on  information  and  be- 
lief, so  as  to  violate  Const,  art.  1,  |  8.:— Fricln 
T.  State  (Tex.  Cr.  App.)  922. 

X.  ETISENOE. 

Competency  of  witnesses  In  general,  aee  Wit- 
nessee.  |8  40-160. 

Credibility;  impeachment,  contradiction,  and  cor- 
roboration of  witnesses,  see  Witneases,  {i 

321-405. 

Cross-examination  of  witneases,  see  Witnesses, 

fig  2G8-277. 

Examination  of  witnesses,  see  WItaeseea,  SI 

240-277. 

In  particvUtr  criminal  prvsemftoiu. 

See  Adultery,  {  14;  Assault  and  Battery.  IS 
83-92:  Burelary,  S  41;  Gaming,  6  97;  Hom- 
icide, H  144-207;  Incest,  {  13;  Larceny,  Si 
45-64;  Rape,  §§  43-54;  Seduction.  {  40. 

For  injuring  fence,  see  Fences,  |  28. 

A^iolatlons  of  liquor  laws,  see  Intoxicating  Liq- 
uors, §t  233,  ^6. 

(A)  jBdleUU    Kotlce,    Presiinptlosia,  mm4 
Bvrdem  of  Proof. 

Tn^^^opecQtliuL  for  homlcdde,  see  HfmbMt,  I 
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Bee  witnesses,  i  Zi>5. 

I  43&  In  a  homicide  case,  held,  that  tbe 
court  properly  permitted  the  jury  to  view  and 
consider  a  photograph  purporting  to  show  the 
situation  of  the  parties,  and  conditions  of  tbe 
enconnter.— Sellers  v.  State  (Ark.)  770. 

(I)  Oplnlom  RTldence. 

I  448.  A  question  In  a  robbery  prosecution 
hH4  properly  excluded  as  calling  for  witness' 
opinion  on  a  question  of  law.— Cbancey  State 
(Tex.  Cr.  App.)  420. 

I  44&  Id  a  prosecutlou  for  rape,  it  was  er- 
ror to  permit  prosecutrix's  mother  to  testify 
that  she  saw  nothing  to  arouse  her  suspicions 
of  intimacy  between  prosecutrix  and  accused 
until  after  be  bad  left  the  bouse  when  sbe  foand 
letters,  not  introduced,  which  aroased  her  awh 
plcions.— Rowan  t.  State  (Tex.  Cr.  App.)  668. 

4  448.  In  a  prosecution  for  rape,  eiiidence 
of  defendant's  statement  after  be  had  obtained 
a  new  trial  from  bis  Brst  conviction  that  he 
was  really  guilty  held  tdmissible  as  an  admis- 
sion.—Uowan  T.  State  (Tex.  Cr.  App.)  068. 

<J)  TestlHOBr  of  Accomplices  and  Codc- 

CcHToboration  of  testimony  of^female  in  prose- 
cution for  rape,  see  Rape,  {  54. 

i  G07.  A  definition  of  an  accomplice  in  rela- 
tion to  accomplice's  testimony  held  correct. — 
I'ace  T.  State  (Tex.  Cr.  App.)  949. 

I  907.  If  accused's  tll^itiraate  daughter  vol- 
untarily had  intercourse  with  him.  she  was  an 
accomplice.— Wadklns  t.  State  (Tex.  Cr.  App.) 
959. 

5  511.  Under  Cr.  Code  Prac.  i  241.  tbe  cor- 
roboration of  an  accomplice  must  connect  ac- 
cused with  the  commission  of  the  offense.— Fra- 
iler T.  Commonwealth  (Ky.)  797. 

{  511.  In  a  trial  for  adultery,  the  woman 
with  whom  tbe  crime  is  chareed  to  have  been 
committed  cannot  corroborate  herself.— Smith  v. 
State  (Tex.  Cr.  App.)  919. 


(K)  COMfCNSlOM. 

ft  519.  Confessions  voluntarily  made  while 
accused  was  in  jail  and  while  he  was  in  the  Jail 
yard  were  properly  admitted  in  evidence.— Cros-. 
by  T.  State  (Ark.)  781. 

I  334.  Under  Code  Cr.  Ptoc.  1895,  art.  790, 
as  amended  by  Laws  30th  Leg.  c  118,  held 
that,  where  one  accused  of  robbery  turned  the 
stolen  propertjr  over  to  an  officer  upon  her  ar- 
rest, her  admission  made  to  him  at  the  time, 
that  she  had  the  property,  was  admissible. — 
Martin  v.  State  (Tex.  Cr.  App.)  681. 

(L)  BTMcBCe  «t  PrellMlsarr  Bxaaalutloa 

or  At  Former  Trial. 

i  i5R9.  Testimony  of  a  witness  on  a  former 
trial  is  not  admissible,  in  tbe  absence  of  a  show- 
ing that  lie  is  dead  or  beyond  the  jurisdiction 
of  the  court.— Wyatt  v.  State  (Tex.  Cr.  App.) 
929. 

(M)  WelvU  ABd  StUBolcBcr* 

Credibility,  impeachment,  corroboration,  and 
contradiction  of  witnesses,  see  Witnesses,  ii 
321-405. 

In  particular  criminal  pnKcutton$. 
See  Adultery  1 14;  Burglary,  J  41;  Homicide^ 
SS  231-257 Larceny,  §«  5»-G4;    Rape,  K 

52,  54. 

For  injuring  fence,  see  Fences,  g  28. 
Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, 5  236. 


fi  560.  It  is  not  necessary  to  sustain  a  con- 
viction that  evidence  should  show  the  guilt  of 
deFeudant  beyond  the  possibility  of  a  doubt, 
but  only  beyond  a  reasonable  doubt.^State  r. 
Draoghn  (Mo.  App.)  20. 

XX.  TXMB  OF  TRZAI.  AHD  OOXTXV- 
UANGE. 

I  58G.  The  granting  or  refusing  of  a  eontinn- 
ance  is  lareely  a  matter  of  discretion. — Deckard 
V.  State  (Tex.  Cr.  App.)  673. 

I  593.  Refusal  to  grant  a  continuance  for 
absence  of  counsel  for  accused  charged  with 
murder  held  reversible  error.— -Ray  Common- 
wealth (Ky.)  792. 

S  594.  The  refusal  of  a  continuance  for  tbe 
absence  of  a  nonresident  witness  could  not  be 
sustained  because  there  was  no  certainty  that 
bis  presence  could  be  obtained  at  any  term  of 

court,  since  Cr.  Code  Prac.  I  153,  authorizes  a 
defendant  to  take  depositions  of  a  nonresidi'ot 
witness. — Settle  v.  Commonwealth  (Ky.)  393. 

I  694.  An  application  for  a  continuance  for 
absent  witness  held  not  to  make  a  sufiicient 
showing.— Boyd  v.  State  (Tex.  Cr.  App.)  6.1I. 

{  591.  A  continuance  will  not  be  granted  in 
a  criminal  case  to  'procure  tbe  testimony  of  a 
fugitive  from  justice,  whose  whereabouts  is  nn- 
known.— Deckard  v.  State  (Tex.  Cr.  App.)  673. 

S  595.  In  a  trial  for  rape  of  a  girl  under  16 
years  of  age,  defendant  was  entitled  to  a  cim- 
tinnance  to  brocnre  the  testimony  of  a  physi- 
cian who  officiated  at  the  birtb  of  prosecutrix, 
and  whose  testimony  would  show  that  she  was 
over  sndi  age.— Settle  t.  Commonwealth  (Ky.) 
303. 

1  595.  In  a  trial  for  rape,  defendant  held 
entitled  to  a  continuance  for  ab-^ence  of  a  wit- 
ness.- Settle  v.  Commonwealth  (Ky.)  393. 

S  593.  Testimony  of  a  witness,  to  procure 
which  a  continuance  was  asked  in  a  cHmiaBl 
prosecution,  held  not  material,  so  that  the  «»- 
tinuaace  was  properly  denied.— Cbancey  v.  Stale 
(Tex.  Cr.  App!)  426. 

I  596.  Proposed  testimony,  which  was  the 
same  as  that  of  a  witness  sought  to  be  impeach- 
ed, was  not  impeaching  testimony,  so  as  to  au- 
thorize a  continuance  In  a  criminal  case  to  pro- 
cure it  for  that  purpose.— Cbancey  Stat* 
(Tex.  Cr.  App.)  425. 

i  597.  Tbe  refusal  of  a  continuance  fw  ab- 
.^ence  of  a  witness  held  proper. — Singleton  t. 
State  (Tex.  Cr.  App.)  92. 

S  597.  A  continuance  for  absence  of  a  wit- 
ness was  properly  refuwd,  where  the  testi- 
mony of  all  witnesses  rendered  it  certain  such 
witness  was  not  seen  at  tbe  time  of  tbe  homi- 
cide.—Singleton  V.  State  (Tex.  Cr.  App.)  92. 

i  597.  Application  for  continuance  for  ab- 
sent witness  held  properly  refused.— W^CaU  t. 
State  (Tex.  Cr.  App.)  6^. 

I  598.  The  denial  in  a  criminal  case  of  a  sec- 
ond application  for  a  continuance  to  procure  an 
absent  witness  held  not  an  abuse  of  the  trial 
court's  discretion.— Deckard  t.  State  (Tex.  Cr. 

App.)  673. 

S  600.  In  a  prosecution  for  rape,  hcld^  that 
the  court  did  not  abuse  its  discretion  in  refus- 
ing a  continuance  because  of  tlie  abaenre  of  cer- 
tain witnesses.— Dmln  t.  Commonwealth  (Ky.) 

806. 

S  603.  Statement  of  essentials  of  moti(m  for 
continuance  for  absence  of  witnesses. — Shlor  T. 
State  (Ark.)  263. 

8  608.  A  continuance  for  absence  of  a  wit- 
ness was  properly  refused,  where  tbe  affidavit 
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of  the  witness  denied  that  she  wonld  testify  to 
tlie  facts  stated  in  tlie  application.— Singleton 
V.  State  (Tex.  Or.  App.)  92. 

S  608.  Nothing  will  be  presumed  to  aid  a 
second  iu>pllcation  for  a  continuance  in  a  crim- 
inal case.— Deck ard  r.  State  (Tex.  Cr.  App.) 
*S73. 

XII.  tbxax<« 

Con^tenc7  of  and  challenge  to  jurors,  see  Jar;, 

Summoning,  attendance,  discharge,  and  com- 
pensaUon  of  jurors,  see  Jury,  S§  <j6-72. 

In  particular  criminal  pmtecvtions. 

See  Arson,  S  41 ;  Assault  and  Battery,  §  96 ; 
Burglary,  5  46;  Forgery,  S  48;  Homicide.  M 
26G-30Q:  Larceny,  f  78;  Rape,  1  50;  Bob- 
bery, i  26 ;  Threats,  |  8. 

For  carrying  concealed  weapons,  see  Weapons, 
fi  17. 

For  disorderly  conduct,  see  Disorderly  Conduct, 
S  12. 

Violations  of  liquor  laws,  see  Intoxicating  Liq- 
uors, S  239. 

(B>  Conme  and  Condoot  «f  Trial  la  G«k- 

S  04d.  Refusing  to  allow  defendadt's  coun- 
sel five  minutes  In  which  to  consult  with  wit- 
nesses at  the  close  of  state's  case  field  not 
ground  for  reversal. — Daris  v.  State  (Tex.  Cr. 
App.)  104. 

S  656.  A  remark  by  the  court,  in  ruling  up- 
on an  objectitm  to  a  question,  that  he  did  not 
think  It  was  material,  but  would  permit  it,  was 
improper.— Melton  t.  State  (Tex.  Cr.  App.)  910. 

S  6oQ.  A  statement  by  the  judee,  in  the  bear- 
ing of  the  jury,  that  he  believed  defendant  gull- 
tr  as  a  matter  of  law.  held  erroneous.— Dean  t. 
8tate  (Tex.  Or.  App.)  924. 

(O)  ReeeptloB  of  BTldeiiee. 

Examination  of  witnesses,  gee  Witnesses,  SS 
240-277. 

Erewitnesses  in  prosecution  for  homicide,  see 

Homicide.  8  266. 
On^roseculioa  for  homicide,  see  Homicide,  | 

i  G65.  A  witness  being  an  oflScer  of  the  court, 
held  It  may,  in  Its  discretion,  exempt  him  from 
the  operation  of  the  rule.— Perkins  t.  Common- 
wealth (Ky.)  794. 

S  665.  In  a  prosecution  for  rape,  held  prop- 
er to  allow  the  father  of  the  girl  who  testiiied 
as  a  witness  to  remain  in  the  courtroom,  and 
assist  in  the  prosecution.— Druin  T.  Common- 
wealth (Ky.)  856. 

I  673.  The  mere  admission  of  evidence  held 
equivalent  to  a  statement  by  the  court  that  it 
tends  in  some  degree  to  sustain  the  issue,  though 
its  weight  is  Cor  the  jury^Hogue  T.  State 
(ArkJ  fsa. 

{  673-  Where  a  previously  written  state- 
ment, contradictory  of  a  witness'  testimony  in 
court,  is  admissible  for  the  purpose  of  impeach- 
ment, the  court  should  by  an  instruction  con- 
fine its  consideration  to  that  purpose.— Goss  v. 
State  (Tex.  Cr.  App.)  107. 

I  676.  The  trial  court  may  use  a  sound  dis- 
cretion in  the  matter  of  limiting  the  number  of 
witnesses,  especially  on  questions  of  impeacli- 
ment  merely.— Stale  v.  Bowerman  (Mo.  App.) 
41. 

I  676.  A  statute  allowing  costs  against  a 
county  or  state,  providing  that  there  shall  be 
ouly  three  witnesses  to  prove  any  one  fact, 
does  not  require  the  court  to  limit  the  number 
of  witnesses  to  three  on  any  question  that  may 


be  in  Issue  in  the  trial  of  a  case.— State  r. 
Bowerman  (Mo.  App.)  41. 

(D)  Ob|«oti«u  to  BvMoae*.  Hotloaa  to 
Strlko  Omt,  and  Bxceptloaa. 

8  695.  A  general  objection  to  evidence  of 
the  seizure  of  liquor  in  defendant's  possession 
prior  to  the  alleged  sale  is  insufflcteut  as  an 
objection  on  the  ground  that  such  possession 
by  defendant  was  not  reasonably  contempora- 
neous with  the  sale.— Goss  v.  State  (Tex.  Cr. 
App.)  107. 

<S3)  ArvvmeBtB  and  Conduct  of  Connsel, 

§  719.  In  a  prosecution  for  unlawfully  carry- 
ing a  pistol,  certain  argument  of  the  prosecutor 
held  improper.— Waternouse  v.  State  (Tex.  Cr. 
App.)  033. 

8  719.  Right  of  prosecuting  attorney  to  make 
a  statement  from  which  it  might  be' inferred 
that  he  knows  a  fact  damaging  to  the  accused 
or  to  a  witness  stated.— Pace  v.  State  (Tex.  Cr. 
App.)  949. 

8  721.  Remarks  of  counsel  held  not  a  refer- 
ence to  the  failure  of  defeudants  to  testify.— 
State  v.  Faught  (Mo.  App.)  62. 

I  723.  Certain  argument  of  the  common' 
wealth's  attorney  on  a  trial  for  murder  held  not 
j^r^udidal.— Frasler  r.  Commonwealth  (Ky.) 

8  730.  In  a  prosecution  for  rape,  erroneous 
statements  by  counsel  for  the  prosecution  in  bis 
argument  held  harmlesa,  where  the  court  at 
once  Instructed  the  jury  to  disregard  them. — 
DnilQ  v.  Commonwealth  (Ky.)  856. 

8  730.  In  a  robbery  case,  argument  of  prose- 
cuting attorney  held  not  ground  for  reversal.— 
Martin  v.  State  (Tex.  Or.  App.)  681. 

8  730.  Reference  by  counsel  to  a  former  con- 
viction held  reversible  error,  under  Code  Cr. 
Proc.  1895,  art.  823.  notwithstanding  the  court's 
reprimand  of  the  attorney  and  instruction  to 
the  jury.- Wyatt  v.  State  (Tex.  Or.  .App.)  020. 

(P)  Provlnee  of  Covrt  and  Jnrr  In  Gea- 
crnl. 

8  741.  The  case  is  for  the  jury,  there  tielng 
any  evidence  to  connect  defendant  with  commis- 
sion of  the  crime. — Gordon  v.  Commonwealth 
(Ky.)  806. 

8  741.  The  weight  of  the  evidence  in  a  crim- 
inal case  is  for  the  jury,— Wadkias  v.  State 
(Tex.  Cr.  App.)  059. 

8  742.  Whether  a  wltnm  testifying  to  an 
agreement  with  accused  and  another  person  to 

manufacture  a  defense  to  a  prosecution  for 
homicide  is  an  accomplice  held  to  be  for  the 
jury.— Pqce  v.  State  (Tex.  Cr.  App.)  949. 

.8  761.  An  instruction  in  a  criminal  case  held 
not  objectionable  as  assuming  the  existence  of  a 
fact— Hogue  v.  State  (Ark.)  783. 

i  761.  In  a  prosecntitm  for  larceny  and  re- 
ceiving stolen  property,  the  court's  failure  to 
charge  on  circumstantial  evidence  with  refer- 
ence to  the  latter  offense  held  erroneous.— Buite 
V.  State  (Tex.  Or.  App.)  655. 

8  761.  In  a  prosecution  for  practicing  medi- 
cine without  a  license,  held  error  for  the  court 
to  charge  that  the  uncontradicted  testimony  in 
the  case  showed  him  to  be  a  resident  ot  B. 
county.— Kellogg  v.  State  (Tex.  Cr.  App.)  &58. 

8S  7(i3,  764.  An  instruction  in  a  criminal 
case  held  not  on  the  weight  of  the  evidence. — 
Hogue  V.  State  (Ark.)  783. 

88  763,  764.  A  charge  in  a  larceny  prosecu- 
tion Aela  not  upon  the  weight  of  the  evidence. 
—Brown  v.  State  (Tex.  Cr.  App.)  101. 
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See  AManIt  and  Bstterr,  I  96 :  Burtf  ary,  I  46 ; 

Forgery,  i  48:  Homicide,      280^809 ;  Lai^ 

ceny,  S  78;    Rape,  |  00. 
For  carr^nr  coneealed  weapons,  lee  Weapons, 

I  1^- 

VjolatI<mB  of  liquor  lawi^  aee  Intozlcatinc  Liq- 
uors,  i  230. 

I  770.  The  court  in  a  criminal  caae  must 
correctly  instruct  on  every  point  warranted  by 
the  evidence. — Gordon  t.  Commonwealth  (Ky.) 
800. 

S  775.  An  instruction  on  alibi  held  i>roper. 
— O'Hara  t.  State  (Tex.  Cr.  App.)  «5. 

f  776.  In  view  of  evidence,  held,  a  requested 
Instruction  to  acquit  if  defendant  was  not  pres- 
ent at  the  time  of  deceased's  death,  and  death 
was  caused  by  straosulation,  should  have  been 
given.— Betts  r.  State  (Tex.  Cr.  App.)  424. 

1  778.  Ac  instruction  on  issues  made  bv  the 
state's  evidence  which,  if  sustained,  would  or 
might  deny  him  the  benefit  of  self-defense,  held 
not  to  shift  the  burden  of  proof  to  him.— Bor* 
deaux     State  (To.  Cr.  App.)  64a 

i  778.  A  charge  in  a  prosecution  for  ag- 
gravated assault  held  erroneous,  as  placing  the 
burden  of  proof  on  defendant  to  establish  hU 
defense.— Stuart  v.  State  (Tex.  Cr.  App.)  656. 

S  780.  In  a  burglary  prosecution,  a  charge  on 
the  consideration  of  an  accomplice's  testmony 
and  the  sufflciency  of  the  corroborative  testi- 
niony  held  to  sufficient^  present  the  issne. — 
Tucker  v.  State  (Tex.  Cr.  App.)  904. 

S  780.  When  the  court  leaves  to  the  Jury  the 
question  whether  a  witness  is  an  accomplice,  it 
should  give  the  Junr  a  guide  to  determine  the 
question.— Pace  t.  State  (Tex.  Or.  App.)  049. 

I  780;.  An  instmction  as  to  conviction  on  the 
testimony  of  an  acconwlice  held  error.— Pace  t. 
State  (Tex.  Cr.  App.)  9&. 

I  780.  If  accused's  Illegitimate  daughter  vol- 
untarily had  intercourse  with  him,  the  jury 
should  have  been  instructed  that  she  was  an 
accMnplIce.— Wadkins  t.  State  (Tex.  Cr.  App.) 

ose. 

i  780.  In  a  prosecution  for  incest  with  ac- 
cused's illegitimate  child,  a  charge  held  errone- 
ous as  on  the  weight  of  the  evldoice.— Wadklns 
T.  State  (Tex.  Cr.  App.)  960. 

{  781.  Under  Cr.  C^>de  Prac.  |  240,  one  can- 
not be  convicted  on  a  confession  not  made  in 
open  court,  unless  the  corpus  delicti  is  otherwise 
shown. — Frazler  v.  Commonwealtii  (Ky.)  707. 

J 782.  A  charge  in  a  larceny  prosecntlon 
d  not  misleading  as  tending  to  require  a  less 
amount  of  proof  to  convict  than  is  required  by 
statute.- Brown  v.  State  (Tex.  Cr.  App.)  101. 

I  783.  In  a  prosecution  for  rape,  it  was  er- 
ror to  omit  to  charge  that  certain  impeaching 
testimony  should  be  limited  to  that  purpose.— 
Rowan  T.  State  (Tex.  Cr.  App.)  668. 

j  784.  Where  the  only  question  to  be  deter^ 
mined  by  the  jury  is  intent,  the  court  is  not  re- 
quired to  charge  on  circumstantial  evidence- 
William  v.  State  (Tex.  Cr.  App.)  054. 

t  7S4.  Where  the  act  constituting  the  crime 
Is  proved  by  direct  and  positive  evidence,  the 
court  is  not  required  to  instruct  on  the  law  of 
cIrcumstanUal  evidence,  though  the  Intent  is 
proved  by  drcnmstanceii^WlUiaau  t.  State 
(Tex.  Cr.  App.)  064. 

f  784.  The  court  is  not  required  to  charge 
OD  circumstantial  evidence,  unless  the  testimony 
is  wholly  circumstantial. — Williams  v.  State 
(Tex.  Or.  App.)  954. 


ly.- omgieion  v.  state  ^rex.  Kje.  A.pp.>  vx, 

1  787.  An  instruction  regardiuE  defendant's 
failure  to  testify  held  proper.— O'Hara  t.  State 
(Tex.  Cr.  App.)  95. 

I  790.  Laws  1901,  p.  140  (Ann.  8L  1906.  i 
2027),  requiring  the  court  to  instruct  on  all 
questions  of  law  arising  In  the  case,  does  not 
apply  to  misdemeanors.— State  v.  Poondatone 
(Mo.  App.)  70. 

I  792.  An  instruction  on  a  question  of  prin- 
cipals in  the  theft  of  property  held  prmer.— 
UcCoy  T.  State  (Tex.  Cr.  App.)  921. 

S  810.  An  instmction  on  the  question  tit 
manslaughter  held  proper,  and  not  coatoadic- 
tory  of  a  further  instmction  on  tiie  same  snb- 
Ject.— Davis  v.  State  (Tex.  O.  App.)  101. 

I  810.  In  a  prosecntim  for  homidde^  con- 
flicting instractions  held  error.— Bazbee  State 

(Tex.  Cr.  App.)  961. 

i  811.  While  in  a  theft  prosecution  accus- 
ed s  forfeiture  of  his  bail  bond  and  flight,  as 
well  as  bis  explanation  of  such  facts,  were  ad- 
missible, the  court  should  not  refer  to  either 
the  incriminating  or  explanatory  evidence  in  its 
charge.- Brown  v.  State  (Tex.  Cr.  App.)  101. 

i  811.  An  instmction  held  not  erroneous  as 
ignoring  issues.— Smith  t.  State  (Tex.  Cr.  App.) 

679. 

I  811.  An  instmction  aa  to  the  effect  of  an 
isolatedpart  of  the  evidence  was  properly  re- 
fused.—Wadklns  T.  State  (TW.  Cr.  App.)  OSO. 

i  814.  The  refusal  of  an  instmction  not  war- 
ranted by  the  facts  proven  is  proper. — ^Bliddle- 
ton  r.  Commonwealth  (Ky.)  350. 

S  814.  In  a  criminal  prosecution,  nnder  two 
counts  in  an  indictment,  where  one  count  is 
abandoned  by' the  county  attorney,  it  is  error 
to  authorise  a  conviction  nnder  either  of  the 
counts.- Austin  v.  State  (Tex.  Cr.  App.)  636. 

{  814.  A  witness  held  not  an  accomplice. — 
Fields  T.  State  (Tex.  Cr.  Ap^)  652. 

I  814.  A  charge,  in  a  proaeentlon  for  horse 
theft,  that  unless  accused  was  Id  exclusive  pos- 
session of  the  horse  the  jui7  should  acquit,  mtid 
properly  refused  as  not  baaed  on  the  evidoMc^ 
—Johnson  t.  State  (Tex.  Cr.  App.)  664. 

I  814.  Wliere,  In  a  criminal  caae.  there  was 
no  showing  that  any  statements  or  confesidonB 

were  made  by  accused,  there  was  no  error  in 
refusing  requested  charges  that  statements  and 
confessions  made  by  him  while  under  arrest 
were  not  etnnpetent.— Johnsm  t.  State  (Tex. 
Cr.  App.)  664. 

I  814.  In  a  prosecution  for  bu^Iarr  of  a 
saloon,  certain  testimony  held  not  to  necessarily 
connect  a  witness  with  the  crime,  so  aa  to  re- 
quire a  charge  that  she  was  an  accompUoe. — 
Tucker  v.  State  (Tex.  Cr.  App.)  904. 

i  882.  Instractions  on  arson  held  saflkieDt, 
when  construed  as  a  whole,  notwitbstandiag 
omlsslw  from  one  of  the  word  "wiUfiiL">-Tnf- 
fall  T.  State  (Tex.  Cr.  App.)  640. 

5932.  Instractions  should  be  nmstraed  aa  a 
ole.— Tucker  v.  State  (Tex.  Cr.  App.)  904. 

{  823.  The  giving  of  an  instmction  which 
singles  out  a  circumstance  held  not  prejudicial 
in  view  of  the  whole  charge.— Hogue  t.  State 
(Ark.)  783. 

{  823.  An  instmction  held  not  subject  to  the 
objection  of  failure  to  require  the  existence  of 
malice  to  constitute  murder  in  the  second  de- 
gree.—Davis  V.  State  (Tex.  Cr.  App.)  104. 

S  823.  In  view  of  the  subsequeat  charge  giv- 
en in  a  robbery  prosecnticm.  accused  held  not 
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prejudiced  far  a  part,  of  a  prior  chaffa^— Ghan- 
cey  T.  State  (Tex.  Cr.  App.)  426. 

S  823.  In  a  proiecation  for  aoraTated  aa- 
sault,  accDBed  mm  not  prejudiced  by  an  inatruc- 
tion  on  aelf-defenae^Declier  t.  Sute  (Tex.  Or. 
JLpp.)  912. 

(H)  R«aB«BtB  fov  Xnatrnetioma. 

i  825.  Where  the  court  cliarges  aa  to  all 

?Lue8tiona  which  are  apparentl;  in  issue,  if  de- 
endaot  wisheB  instrucuons  on  other  questiona 
which  be  thinks  ere  iarolTed,  be  should  request 
tbem.— State  t.  Ramsaner  (Mo.  App.)  67. 

t  826,  In  a  prosecntion  for  fighting  in  a  pub- 
lic place,  a  charge  fteM  correct  and  a  requeated 
charge  properly  refoaed.— Aostln  t.  State  C^vx. 
Cr.  App.)  639. 

fi  829.  Error  cannot  be  predicated  on  the  re- 
fusal of  iustructioiia  on  aabjecta  folly  covered 
by  full  and  accurate  Inatmctiona  given.— Sellem 
T.  State  (Ark.)  770. 

fi  829.  A  charge  reqaested  in  a  larceny  pros- 
ecntion as  to  where  the  theft  was  committed 
Aeld  to  be  folly  covered  by  chargea  given. — 
Brown  r.  State  (Tex.  Cr.  App.)  101. 

CJ>  C«to4rr  Oeadnet*  mmA  De]ll»watlou 
of  Jarr* 

S  854.  The  statute  forbidding  the  separation 
of  the  Jnry  applies  to  Jnroia  wbo  have  been  seg- 
regatea  and  impanelea  in  the  case,  and  does 
not  reqnire  Jorora  to  be  locked  op  after  they 
have  been  examined  as  a  whole,  and  no  chal- 
lengea  have  becm  made,  and  they  have  not  been 
selected  or  8Woni.^lfartin  v.  State  (Tex.  Cr. 
App.)  681. 

J 857.  Statements  made  by  Jurors  while  con- 
erinf  their  verdict  JieJd  not  objectionable  as 
the  receipt  of  additional  testimony,  but  were 
juatifiable  statements  of  their  concIan<«B.— Rea- 
gan T.  State  (Tex.  Cr.  App.)  685. 

(K>  TwUet. 

Operation  and  effect  as  earing  defects  in  plead- 
ing, see  Indictment  and  Infoimatiou,  | 

t  878.  Where  there  la  a  faully  defective 
count  in  an  information,  and  the  case  was  sub- 
mitted on  all  counts,  a  general  verdict  of  con- 
vietion  cannot  stand.— Smith  t.  State  (Tex.  Cr. 
Ak>.}  665. 

TTTf.  KOTIOHS  FOK  NEW  TBIAI. 
AXD  IN  AHBEST. 

f  9S8.  Rnle  stated  as  to  essantlalB  of  newly 
discovered  erldoice,  as  gronnds  fbr  new  trial. 
— O'Hara  v.  State  (Tex.  Cr.  App.)  95. 

{  939.  In  a  trial  for  robbery,  a  new  trial 
for  newly  discovered  evidence  held  properly  re- 
fused.—O'Hara  V.  State  (Tex.  Cr.  App.)  95. 

I  939.  Accused  held  chargeable  with  want  of 
diugence  In  CaiUng  to  procure  alleged  newly 
discovered  evidene&r— Reagan  t.  State  (Tex.  Cr. 
App.)  686. 

f  939.  Accused  held  not  entitled  to  a  new 
tnal  for  newly  discovered  evidence. — Williams  t. 
State  (Tex.  Cr,  App.)  916. 

I  940.  The  court  held  required  to  grant  a 
new  trial,  after  conviction  for  aggravated  as- 
Mult,  on  the  ground  of  newly  dl^vered  evi- 
dence disclosing  a  conspiracy  between  a  third 
person  and  prosecutrix  to  bring  abont  a  eonvic* 
tipn-  on  perjured  testimony.— Piper  v.  State 
(Tex.  Cr.  App.)  661. 

I  941.  Alleged  newly  discovered  evidence 
which  is  cummative  Is  not  ground  for  new  trial. 
—Reagan  v.  State  (Tex.  Cr.  App.)  685. 

I  942.  Alleged  oewly  discovered  evidence 
which  is  impeaehinsis  not  ground  for  new  trial. 
-Reagan  t.  State  CTex.  Or.  App.)  68B. 


!  945.  In  a  prosecntion  for  homicide,  alleged 
newly  discovered  evidence  held  probably  ontrue 
and  probably  would  not  have  changed  toe  result 
if  admitted,  and  was  therefore  not  ground  for 
new  trial.— Reagan  v.  State  (Tex.  Cr.  App.)  685. 

}  956.  A  motion  for  new  trial  for  misconduct 
of  the  Jniy  was  property  denied  where  the  af- 
fidavits In  sopport  thereof  were  not  apecISe,  and 
the  record  failed  to  show  that  the  miscondoct 
in  fact  occurred.— -Reagan  v.  State  (Tex.  Cr. 
App.)  685. 

f  957.  Denial  of  a  motion  for  a  new  trial: 
for  misconduct  of  the  Jury  held  not  so  clearly 
erroneous  as  to  require  a  reversaL— Douglas  v.. 
State  (Tex.  Cr.  App.)  933. 

S  969.  Allowing  and  refuaing  cross-examina- 
tlon  on  motion  fbr  new  trial  mm  proper.— Oot- 
don  T.  Conmionwealth  (Ey.)  8D6b 

I  909.  Continuing  to  another  term  hearing 
of  motion  for  new  trial  held  proper.— Gordon  v. 
Commonwealth  (Ky.)  806. 

ZV.  APPEAI.  AND  EBBOB,  AND 
GEBTIORABI. 

See  Homidde,  {|  388-840. 

(A)  F«na  of  Benedr,  Jarlsdlettoa,  tmA 

Rl«:ht  of  ReTtewt 

S  1024.  Under  the  rolings  of  the  Supreme- 
Court,  the  atate  has  no  right  to  appeal  from  an 
order  of  the  trial  conrt  austaining  a  plea  ia 
abatement— State  t.  Donahne  (Mo.  App.)  42. 

(M  FMseatailoH  amA  Roaorvatioa  in  IjOW- 
er  C!oart  of  Orovads  of  Rorlevr. 

I  1032.  Objection  that  the  record  does  not 
show  return  of  indictment  into  conrt  by  the- 
grand  joiy  cannot  be  made  for  firat  time  on 
appeal  ^by*a  Dig.  |  1233).— Shinn  v.  State- 
(Ark.) 

i  1035.  Under  Cr.  Code  Prac.  1  281.  heUt 
any  error  in  not  excluding  a  witness  while  oth- 
ers were  testifying,  having  been  brought  to  the 
conrfs  attention  only  on  motion  for  new  trial, 
was  not  reviewable.— Perkins  v.  Commonwealtb 
(Ky.)  794. 

I  1038.  To  take  advantage  of  the  omission  of 
a  special  charge  in  a  misdemeanor  case,  it  sbonid 
have  been  asked,  and  exception  taken  to  its  re- 
fusal.—G  racy  V.  State  (Tex.  Cr.  App.)  659. 

{  1066.  A  conviction  will  not  be  disturbed 
for  the  failure  to  limit  the  scope  of  impeaching 
evidence,  In  the  absence  of  an  exception  to  such 
failure  and  a  reqoest  for  such  limitation.— Ooss 
V.  State  C^ex.  Cr.  App.)  107. 

f  1068.  An  instruction  not  objected  to  in  the 
motion  fbr  new  .trial  will  not  be  reviewed  on', 
appeal.— Rowan  v.  Stata  (Tex.  Cr.  App.)  668. 

(D)  Reoord  aaA  Proeeedlacs  Not  la  Ree- 
ovd. 

{  1090.  On  appeal  matter  not  evidenced 
by  bill  of  exceptions  will  not  be  considered. — 
O^Hara  v.  Sute  (Tex.  Cr.  App.)  96. 

I  10901  In  absence  of  a  bill  of  exceptions  to- 
the  introdnction  of  testimony,  the  Ooort  of 
Criminal  Appeals  cannot  eonuder  any  error 
with  reference  thereto.— Oiancey  t.  State  fFex» 
Cr.  App.)  426. 

S  1090.  Refusal  to  grant  a  continuance,  eon- 
tested  on  the  issue  of  diligence,  cannot  be  con- 
sidered. In  the  absence  of  a  bill  of  exc^>tloiw 
reserved  to  the  mling^Davis  v.  State  (Tex. 
Cr.  App.)  684.  6S& 

S  1090.  Error  In  the  admission  of  testimony- 
need  not  be  considered  on  atnieal,  where  no  bill 
of  exception  was  reserved.— ElUs  v.  State  (T«k. 

Cr.  App.)  667. 

I  1091.  In  the  absence  of  the  application  for- 
a  continuance  for  the  absence  of  witnessee,  the- 
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— UUver  V.  State  (Tez.  Ur.  App.)  037. 

S  3092.  Mere  statement  of  a  gnniiid  of  ob- 
jection in  the  bill  of  ezceptions  is  not  k  certifi- 
cate of  tbe  judge  that  the  fact  stared  in  true. — 
Douglas  V.  State  (Tex.  Cr.  App.)  933. 

§  1099.  A  statement  of  facts,  not  filed  n-ithiD 
the  statutory  time  fixed  after  tlie  adjournment 
of  tlie  term,  cannot  be  considered  on  appeal. — 
Oliver  T.  State  (Tex.  Cr.  App.)  637. 

I  1098.  Under  Act  Slat  Leg.  p.  376,  c  39.  { 
7,  a  statement  of  facta  held  filed  in  time  when 
filed  within  the  time  as  extended.— Pace  t.  State 
<Tex.  Cr.  App.)  049. 

t  1103.  Under  Rev.  St.  1899.  I  2716  (Ann. 
St.  1900,  p.  1595),  where  neither  party  filed  an 
abstract  of  record,  and  tbe  state  filed  a  com- 
plete record  of  the  case,  including  the  informa- 
tion, plea  in  abatement,  demurrer,  and  ruling 
of  the  court  below,  the  conrt,  on  appeal,  will 
examine  the  record,  including  all  the  motions 
and  eTerything  that  was  done  during  the  trial 
ni  shown  by  the  record.— State  t.  Donahue  (Mo. 
App.)  42. 

ii  llOR,  1004.  Where  an  appeal  is  without  a 
supersedeas,  it  is  appellant's  duty  to  file  a  full 
transcript  or  an  abstract  of  the  record.- State 
T.  Cowan  (Mo.  App.)  587. 

I  1110.  A  bill  of  exceptions  cannot  be  aided 
either  by  statements  in  reply  to  a  motion  for 
a  new  trial,  nor  bv  the  statement  of  facts. — 
Douglas  T.  State  (Tex.  Cr.  App.)  933. 

I  11]].  Qualification  or  explanation  of  a  bill 
of  exceptions  by  the  court  will  control  recitals 
in  tbe  bill.— Douglas  v.  State  (Tex.  Cr.  App.) 
«33. 

S  1111.  A  bill  of  exceptions  controls  tbe 
statement  of  facts.— Dougiajs  t.  State  (Tex.  Cr. 
App.)  933. 

I  1112.  Counsel  for  accused,  having  accepted 
a  bill  of  excentioDS  with  a  qualification  of  the 
judge  indorsed  thereon,  held  estopped  to  claim 
It  to  be  unfair  and  injurious.- Douglas  t.  State 
<Tex.  Cr.  App.)  988. 

§  1114.  Where  certain  judgments  of  convic- 
tion of  the  local  option  law  were  not  made  to 
appear  in  the  motion  to  require  appellant  to 
give  a  peace  bond,  they  will  not  be  considered 
on  appeal,  since  they  form  no  part  of  the  rec- 
ord.—Sharp  T.  Commonwealth  (Ky.)  316. 

{  lllS.  In  view  of  condition  of  the  record 
on  a  criminal  appeal,  and  of  the  application  for 
a  continuance,  hhld  that  the  Court  of  Criminal 
Appeals  could  uot  hold  that  the  application 
was  a  first  application  for  a  continuance. — 
Chancey  v.  State  (Tex.  Cr.  App.)  426. 

I  1120.  Where  the  bill  of  exceptions  to  the 
exclusion  of  testimony  does  not  show  what  wit- 
ness' answer  would  have  been,  or  tbe  ground 
of  the  objection  thereto,  or  tbe  purpose  for 
which  it  was  offered,  the  trial  court's  action 
in  excluding  it  cannot  be  reviewed.— Cbancqr 
V.  State  (Tex.  Cr.  App.)  426. 

(  1122.  A  conviction  will  not  be  reversed,  in 
tbe  absence  of  a  statement  of  facts,  for  an  al- 
leged erroneous  charge.- Emerson  v.  State  (Tex. 

Cr.  App.)  684. 

i  1124.  A  motion  for  a  new  trial  for  newly 
discovered  evidence,  not  accompanied  by  an 
affidavit  of  the  proposed  witness,  nor  containing 
anything  to  verify  a  statement  as  to  what  he 
would  testify,  and  not  sworn  to  by  accused,  held 
insnfflcient.— Martin  v.  State  (Tex.  Cr.  App.) 


{  1130.  Under  Rev.  St.  1899,  I  2716  (Aon. 
St.  1906,  p.  1595).  where  neither  party  filed  a 
brief,  and  the  state  filed  a  complete  record  of 
the  case,  Including  the  information,  plea  in 
abatement,  demurrer,  and  ruling  of  the  conrt 
below,  the  court,  on  appeal,  wilt  examine  the 
record,  including  all  the  motions  and  every- 
thing that  was  done  duritig  the  trial  as  shown 
by  Uie  record.— State  r.  Donahue  (Mo.  App.1 

(F)  Dlamlasal,   HearlnK,   and  RehcvlBC. 

{  1131.  A  dismissed  appeal  will  not  be  rein- 
stated, where  the  term  of  court  in  which  de- 
fendant was  convicted  was  not  legally  held.— 
Thompson  v.  State  (Tex.  Cr.  App.)  659. 

(G)  Review. 

In  prosecutioni  for  homicide,  see  Homicide.  IS 
33»-340. 

S  1134.  In  passing  on  exceptions  to  evidence, 
the  reviewing  court  is  guided  by  the  expLina- 
tion  of  the  trial  judge  in  the  bill  of  exceptions 
accepted  by  defendant— Ooss  v.  State  (Tex.  Cr. 
App.)  107. 

I  1137.  Accused  cannot  complain  on  apyM^nl 
of  an  instruction  be  himself  requested. — Decker 
V.  State  (Tex.  Cr.  App.)  912. 

I  1141.  The  court  on  appeal  held  authoriz-^1 
to  presume  that  the  matters  stated  in  an  affi- 
davit in  support  of  a  motion  for  new  trial  On 
the  ground  of  newly  discovered  evidence  arv 
true.— Piper  v.  State  (Tex.  Cr.  App.)  G61. 

I  1144.  Whet*  tbe  record  showed  that  one  B. 
was  the  county  Judge  of  a  certain  county,  the 
Court  of  Criminal  Appeals  would  judicially  de- 
termine that  he  was  authorized  to  administer 
oath,  and  it  would  be  presumed,  in  tbe  absence 
of  anything  to  tbe  contrary,  that  such  B..  a^ 
county  judge,  took  the  complaint  in  tbe  case, 
though  tbe  name  of  the  county  was  omitted. — 
Cardenas  v.  State  (Tez.  Or.  App.)  953. 

$  1153.  There  Is  no  presumption  of  tbe  ca- 
pacity of  a  witness  under  14  years  of  age  to 
testify  :  the  question  of  bis  competency  being  for 
the  trial  judge's  discretion,  tbe  exercise  of  wbi<-b 
is  not  reviewable  in  absence  of  clear  abuse  or 
manifest  error.— Crosby  v.  State  (Ark.)  781. 

I  1153.  The  discretion  of  the  court  in  al- 
lowing a  witness  to  stay  in  the  courtroom  and 
assist  in  the  trial,  while  others  are  excluded,  is 
not  ground  for  reversal,  unless  diactetion  was 
abused.— Drain  v.  Commonwealth  (Ky.)  856. 

I  1156.  Under  Cr.  Code  Prac  8  2SI.  the 
court  on  appeal  cannot  reverse  for  errors  in  re- 
fusing a  new  trial.— Ray  v.  Commonwealth 

(Ky.)  792. 

i  1156.   Denial  of  new  trial  for  prejudice  of 

jury  held  not  reviewable.— Gordon  v.  Common- 
wealth (Ky.)  806. 

I  1156.  Where,  on  a  motion  for  new  trial,  it 
was  for  tbe  first  time  disclosed  that  one  of  the 
jurors  had  expressed  an  opinion  before  the 
trial  that  defendant  was  guilty,  under  Cr.  Code 
Prac.  I  281,  the  court  cannot  review  the  ques- 
tion on  appeal.— Dmin  t.  Commonwealth  (Ky.) 
856. 

i  1156.  Whether  a  new  trial  should  be  grant- 
ed for  misconduct  of  tbe  jury  is  within  the 
discretion  of  the  trial  court,  whose  ruling  will 
not  be  interfered  with  unless  clearly  erroneous. 
—Douglas  v.  State  (Tex.  Cr.  App.)  933. 

{  1159.  Where  there  is  any  substantial  evi- 
dence to  sustain  it,  a  verdict  of  guilty  will  not 
be  disturbed  on  appeal.— Wiley  v.  State  (Ait.t 
249. 
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I  1 159.  Where  evidence  was  sufficient  to  take 
t  he  question  of  defendant's  guilt  to  the  jury,  the 
verdict  will  not  be  diiitarbed.— Hushes  v,  Com- 
moDwealtfa  (Ky.)  788. 

S  1159.  On  appeal  In  a  criminal  case,  the 
only  inquiry  as  to  sufficiency  of  evidence  held  to 
be  whether  there  was  any  competent  evidence 
<*oixluciiiir  to  show  defendant's  gnilt.TFerkias 
V.  Cmnmonwealth  (Ky.)  794. 

I  1159.  A  conviction  will  not  be  reversed  as 
axainst  the  evidence,  UDlesa  there  is  a  total  ab- 
sence of  evidence,  or  the  necessary  inference  is 
that  the  jury  acted  from  prejudice.— State  t. 
Kaught  (Mo.  App.)  62. 

S  1159.  A  verdict  of  guilty,  on  conflicting 
ovidenoe,  is  conclusive  on  appeal,  and  the 
Court  of  Criminal  Appeals  can  only  determine 
whether  accused  wafi  tried  according  to  law. — 
Chancey  v.  State  (Tex.  Cr.  App.)  426. 

§  1160.  When  the  verdict  has  been  approved 
by  the  trial  court,  the  appellate  court  will  not 
interfere.— O'Hara  v.  State  (Ter.  Cr.  App.)  95. 

9  1160.  The  denial  of  a  motion  for  a  new 
trial  for  the  jury's  misconduct  will  not  be  dis- 
turbed, where  the  teatimony  on  which  the  ruling 
is  based  is  conflicting.— Williams  v.  State  (Tex. 
Cr.  App.)  916. 

fi  1165.  There  having  been  no  substantial  er- 
ror 00  the  trial,  held  conviction  will  be  affirmed. 
— Gordon  v.  Commonwealth  (Ky.)  806. 

I  1166.  Refiwal  of  a  continiumee  on  the 
Kround  that  certain  wltaesses  were  absent  will 
not  be  Interfered  with  on  appeal,  unless  the 
substantial  rights  of  the  accused  were  preju- 
diced.—Drain  V.  Commonwealth  (Ky.)  806. 

$  1169.  Id  a  prosecution  for  rape,  the  court's 
error  in  admitling  certain  hearsay  testimony 
bearing  oo  prosecutrix's  age  held  nrejudicial.— 
Rowan  v.  State  (Tex.  Cr.  App.)  GG8. 

{  1169.  In  a  prosecution  for  aggravated  as- 
sftult,  there  was  no  substantial  error  in  per- 
mitting complainant  to  testify  that  ho  was  ap- 
prvhenaive  of  blood  poisoning  from  his  woimais. 
— Dedter     State  (Tex.  Cr.  App.)  012. 

{  1170)^.  Any  error  in  excluding  a  qoes- 
Hon.  in  a  robbery  prosecution,  on  the  gronnd 
that  it  called  for  witness'  ooinion  on  a  ques- 
•  tion  of  law,  held  not  of  sufficient  importance  to 
authorize  a  reversal  of  a  judgment  of  convic- 
tion.—Chancey  V.  State  (Tex.  Cr.  App.)  428. 

I  1171.  A  conviction  held  not  reversible  for 
inappropriate  remarks  of  oounael  when  not  such 
as  to  influence  the  verdict.— Sellers  v.  State 
<Ark.)  770. 

S  1171.  Remarks  of  counsel  held  improper, 
but  not  so  prejudicial  as  to  require  a  reversal. — 
T>avi8  v.  Slate  (Tex.  Cr.  App.)  IM. 

I  1171.  In  a  robbery  prosecution,  a  state- 
ment the  district  attorney  in  argument  that 
a  certain  person  was  the  man  who  assiated  ac- 
cused in  committing  the  robbery  held  not  to 
bave  prejudiced  accused. — Chancey  t.  State 
<Tex.  Cr.  App.)  426. 

I  1172.  Ordinarily,  the  giving  of  an.  unau- 
thorized instruction  is  ground  for  reversal.— 
Middleton  v.  Commonwealth  (Ky.)  355. 

i  1172.  TTnder  Cr.  Code  Prac,  $  225,  the 
giving  of  additional  instructions  after  the  nrgu- 
ment  has  commenced  is  not  ground  for  revers- 
al.—Middleton  V.  Commonwealth  (Ky.)  355. 

S  1172.  Error  in  an  instruction  in  failing  to 
define  certain  words  held  harmless. — State  v. 
Bowerman  (Mo.  App.)  41. 

\  1172.  In  a  prosecution  for  unlawfully  car- 
rying a  pi»tol,  where  the  court  charged  the  law 
more  favorably  than  defendant  could  have  asked 
on  the  issue  of  the  authority  of  the  city  mar- 
shal to  deputize  him,  he  cannot  complain. — 
^chuh  V.  HUte  (Tex.  Cr.  App.)  908. 


i  1172.  In  a  prosecution  for  assault,  accused 
held  not  prejudiced  by  error  in  the  court's  gen- 
eral definitlwri  of  what  constitutes  an  assault — 
Reynolds  v.  State  (Tex.  Cr.  App.)  931. 

I  1173.  In  a  prosecution  for  a^ravated  as* 
sault,  a  refusal  of  a  request  to  charge  held  prej- 
t'dioial  error,  in  view  of  the  charge  given. — 
Stuart  V.  State  (Tex.  Cr.  App.)  606. 

(H)  DeterntnatloB     and     Disposition  of 
Cause. 

S  1182.  Where  the  only  record  before  the 
court  on  appeal  is  the  judgment  following  the 
verdict  assessing  a  fine,  and  there  is  no  error  to 
be  found  therein,  it  will  be  affirmed. — State  v. 
Cowan  (Mo.  App.)  587. 

i  1186.  Where  It  appears  that  accused  had 
a  substantially  fair  trial  of  the  merits  of  his 
case,  a  conviction  will  not  be  disturbed.— Mid- 
dleton V.  Commonwealth  (Ky.)  355. 

1  1180.  Where  there  is  a  good  count  in  the 
information,  on  reversal  of  a  general  verdict  of 
conviction  for  defects  In  (me  count,  the  cause 
will  be  remanded  for  a  new  trial,  rather  than 
dismlsMd.— Smith  y.  State  (T«.  Cr.  App.)  665^ 

XVn.  PimXBHlIBlIT  AHD  P&EVEN- 
TIOH  OF  CRIME. 

Laws  relating  to  punishment  for  larceny,  see 
Larceny,  |  88. 

I  1223.  Under  Ky.  St  |  2557b.  sobd.  3  <Rn»- 
sell's  St  I  3639),  the  court  cannot  require  a 
peace  bond  where  defendant  was  tried  and  con- 
victed of  two  violatinns  on  the  same  day. — Sharp 
V.  Commonwealth  (Ky.)  316. 

CRIMINAL  LIBEL 

See  Libel  and  Blander.  |  192. 

CROPS. 

Injuries  to  growing  crops,  measure  of  damages, 
see  Damages,  S  112. 

CROSS-DEMANDS. 

See  Set-Off  and  Counterclaim. 

CROSS-EXAMINATION. 

Of  witnesses  In  general,  see  Witnesses,  |i  268- 
277,  330. 

CROSSINGS. 

Rsilroad  crossings,  see  Railroads,  S|  244,  413. 
Railroad  crosslngB,  accidents  at  see  Railroftds, 

g|  327-350. 

CUMULATIVE  EVIDENCE. 

Newly  discovered  cumulative  evidence  as  ground 
for  new  trial,  see  Criminal  Law,  |  94L 

CURATORS. 

See  Quardian  and  Ward. 

Ad  litem  in  action  by  or  against  Infant,  see 
Infants,  M  82-110. 

Ad  litem,  in  action  by  or  against  insane  per- 
sons, see  Insane  Persons,  t  94. 

CURSING. 

See  Disorderly  Conduct. 

CURTESY. 

See  Dower. 

Rights  of  surviving  husband  in  respect  of  com- 
munity property,  see  Husband  and  Wife,  t 

273. 


ror  eases  la  Dee.  Dig.  ft  Amer.  Digs.  1M7  to  Oats  *  ladexee  sea  •am*  topic  *  seoUon  (D  NUUBBR 

Digitized  by ' 


Google 


1180 


124  SOUTHWESTERN  REPORTER. 


CUSTODIA  LEGIS. 

levin,  I  4. 


Replerr  of  lOodB  in  custody  of  law,  lee  Be* 


CUSTODY. 

Of  Jai7*  aee  Criminftl  Law,  |  864. 

CUSTOMS  AND  USAGES. 

I  11.  A  cDStom  by  a  telegraph  company  to 
nccive  meMages  by  telepliooe  will  lender  (he 
company  liable  for  failnn  to  deUver  the  mes- 
sace.— Gore  Western  Untea  Telegraph  Go. 
(Tel.  CiT.  App.)  »77. 

DAMAGES. 

Compensation  for  property  taken  for  pabllc 

use,  see  Eminent  Domain,  |i  6&-119. 
Release  of  claim  for  damages,  see  Release. 

Damage*  /or  ptrtUmlwr  injuriM. 
See  Death,  U  95,  99;  Ifalidoni  Prosecntion,  I 
69. 

Breach  of  contract  for  carriage  of  passenger, 

Sfe  Carriers,  f  277. 
Breach  of  contract  of  sale,  see  Sales,  f{  384. 

418. 

Flowage,  see  Waters  and  Water  Courses,  \  178. 

Injuries  twax  oeglieence  or  default  in  transmls- 
won  or  delivery  of  telegraph  or  telephone  mes- 
sage, see  Telegraphs  and  Telephones,  K  67, 
71. 

Injuries  from  pnblic  improvements,  see  Munici- 
pal Corporations,  fS  404. 

Loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  f  135. 

Taking  or  detention  of  penonal  property,  see 
Repfevin,  f|  82,  84. 

Trespass,  see  Trespass,  {  SO. 

Recovery  M  particular  action*  or  proceeding*' 
See  Replevin,  f}  82.  84;  Trespass,  i  50. 

I.  NATUBB  AHD  OBOmTOB  IN  OEH- 

I  4.  The  law  presumes  that  nominal  damages 
result  from  breath  of  an  officer's  duty  to  make 
a  true  return  to  a  summwis.— State  ex  rel.  Ar- 
mour Packing  Co.  t.  Dickmann  (Mo.  Aro.)  29. 

XI.  NOKIirAX.  DAXAOXS. 

In  action  on  bond  of  sheriff  for  false  return, 
see  Sheriffs  and  Constables,  {  170. 

Refusal  to  award  nominal  damages  as  ground 
for  reversal,  see  Appeal  and  Error,  |  1171. 

f  11.  In  tort  there  can  be  no  snbstantlal  re- 
covery unless  there  Is  some  damage,  and  there 
must  be  not  only  a  wrong,  done,  oat  a  conse- 
quent injui7,  to  permit  a  recover^.— State  ex 
rel  Armour  PacUng  Oo.  v.  Dickmann  (Mo. 
App.)  29. 

S  11.  In  an  action  on  the  bond  of  a  sheriff 
for  a  false  return  to  a  summons,  resulting  in 
default  judgment  against  plaintiff,  the  sheriff 
held  entitled  to  show,  in  mitigation  of  a  sub- 
stantial recoven,  that  plaintiff's  payment  of  the 
Judgment  liquidated  a  Just  debt — State  ex  rel. 
Armour  Packing  Go.  v.  Dickmann  (Ha  App.)  29. 

in.  OBOmiM  AHD  ■VBJXOTB  OT 
OOMPSmATOBT  DAKAOEa. 

(A)  Diveet    9w    R*m«te,  Comtlnnrnt, 
ProapeetiTe,  Comae«n«BQM  vw  IjOMea. 

8  30.  A  person  permanently  Injured  held  en- 
tiUed  to  recover  for  the  diminiBbed  earning  pow- 
er because  of  such  injury,  but  not  for  permanent 
impairment  of  Iwalth  in  addition  tliereto. — City 
of  Oeorgettfwn  v.  Groff  (Ky.)  888. 

I  32.  "Inconvenience"  definedL^Tezas  Inac- 
tion Co.  T.  Hanson  (Tex.  Civ.  App.)  494. 


I  83.  Proper  measure  of  damagea.  In  an  ac- 
tion for  in  juries,  where  at  the 'time  of  the  ac- 
cident plaintiff  was  in  an  enfeebled  cmAtiM* 
stated.— Roberts  v.  Galveston,  H.  &  8.  A.  Ry. 
Go.  (Tex.  Civ.  A^.)  280. 

I  84.  Where  the  person  injnred  oaed  ordinary 
care  In  selecting  the  suiyeon  who  treated  him 

and  who  amputated  his  foot  and  leg.  he  could 
recover 'for  the  loss  of  his  foot,  though  ttte 

gbysician  made  a  mistake  in  amputating  it.— 
[onston  ft  T.  a  R.  Co.  T.  Hanka  (Tex.  Civ. 

App.)  isa 

I  34.  Where  one  sustaining  a  pemonaf  in- 

fury  used  ordinarr  care  in  treating  it,  that  lie 
mproperiy  treated  it  did  not  defeat  a  recovery 
of  the  damages  suffered  by  him  because  of  such 
improper  treatment.— Texas  &  P.  Ry.  Co.  v. 
Moaley  (Tex.  Civ.  App.)  485. 

S  37.  Measure  of  damages  in  an  action  by  a 
parent  for  a  personal  injury  to  a  minor  child 
defined.— Pacific  Express  Ca  v.  Wataon  (T^ 
Civ.  App.)  127. 

Awimvattom,  Hitlsatiom,  «s«  H.eJw 
tlom  of  iMum. 

Duty  to  prevent  or  reduce  damages  from  fail* 
ure  of  warehousemen  to  store  property,  see 
Warehousemen,  |  34. 

{59.  In  an  action  on  the  bond  of  m  sheriff 
for  a  folse  return  to  a  summons,  resoltins  in 
default  jndnnent  against  plaintiff,  Uie  sheriff 
held  entitled  to  show,  in  mitigation  of  a  Bnl>- 
Btantiai  recovery,  that  plaintiff's  payment  of  the 
Judgment  liquidated  a  Jost  debt— State  ex  reL 
Armour  PacUng  Go.  t.  Dickmaxuk  (Mo.  AppL> 
29. 

(O)  Imtevcat,  Ooate,  rad  Bspmsea  of  Utl- 
■•tiem. 

I  69.  One  salng  for  the  negligent  destruction 
of  property  by  fire  may  recover  interest  from 
the  date  of  Uie  loss.— St^r  t.  Barrett  (T^ 
Civ.  App.)  174. 

nr.  uQiriDATBD  pamaobb  aus 

nBHALTIBS. 

Reatralnine  breach  of  contract  providing  for 
liquidated  damages,  see  Injunction,  {  59. 

I  74.  Contracts  for  liquidated  damages  \eH 
not  sustained  except  on  the  principle  that  par- 
ties may  agree  in  advance  as  to  what  the  dam- 
ages will  he  in  case  of  a  breach  thereof. — Kel- 
1am  V.  Hampton  (Tex.  Civ.  App.)  970. 

i  76.  Where  there  is  a  doubt  as  to  the  inten- 
tion of  the  parties  as  to  whether  the  aum  re- 
served in  the  contract  la  a  penalty  or  liquidated 
damages,  the  law  declares  the  snm  a  pnialty^ 
Kellam  v.  Hampton  (Tex.  Civ.  App.)  970. 

I  76.  In  the  absence  «f  an  agreement  the  law 
decrees  that  the  sum  reserved  in  a  contract  is 
a  penalty  which  cannot  be  recovered  by  the  per- 
son for  whose  benefit  it  is  reserved  without  i^oof 
of  tlie  danmges  sustained  by  him^Elellaiik  t. 
Hampton  (Tex.  Civ.  App.)  970. 

(  77.  The  criterion  In  the  interpretation  of 
a  contract,  as  to  whether  the  sum  reserved  there- 
in is  a  penalty  or  liquidated  damages,  held  the 
intention  of  the  parties  ascertained  by  the  tenna 
of  the  instrument  itself.— Kellam  v.  Hampton 
(Tex.  Civ.  App.)  970. 

8  78.  Where  a  contract  not  to  engage  in  a 
rival  business  in  a  particular  locality  within  a 
specified  time  provides  for  the  payment  ot  a 
stipulated  sum  on  a  breach,  the  amount  is  re- 
garded as  liquidated  damages  and  not  as  a  pen- 
alty.— Wills  v.  Forester  (Mo.  App.)  1090. 

I  78.  A  contract  toe  the  sale  of  real  estate 
MM  not  to  inake  a  note  given  by  the  purchaser 
for  a  part  of  the  price  Hqnidated  damages^ 
Kellam  v.  Hampton  (Tex.  Giv.  App.)  970. 
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I  79.  "When  damages  an  not  capable  of  be- 
ing ascertained  by  any  satisfactory  rule,  and 
the  language  of  the  contract  admits  it,  tbe  sum 
reserved  therein  is  liquidated  damages,  bat  oth- 
erwise it  is  a  penalty  subject  to  toe  intention 
of  the  pftTtloB  as  evidenced  by  the  contract.— 
Kellam  t.  Hampton  (Tex.  OIt.  App.)  970. 

I  81.  To  give  a  deposit  the  (Aaracter  of  liq- 
uidated damages,  the  contract  must  tw  proved 
by  which  the  parties  agreed  that  in  case  of  a 
breach  by  the  depositor  the  amount  of  the  de- 
posit shBli  go  to  the  adverse  party  as  damages. 
— ^Kellam  v.  Hampton  (Tex.  Civ.  App.)  070. 

V.  BZEMFI.ART  DAlCAOBt. 

X*or  inJuricB  to  licensees  on  lailzoad  property, 
see  Railroads,  {  282. 

VI.  MEASUBE  or  DAKAOEl. 
For  tnmwM,  see  Trespass,  |  60l 

(A)  iBjnrlea  to  the  Persoa. 

i  96.  Measure  ot  damages  for  a  personal  in- 
ary  stated.— Gi^  of  Oeorgetown  t.  QtdS  (Ky.) 


(B)  lB|arlcs  to  Property* 

It  108.  The  measure  of  plaintifTs  damages  for 
Injuries  to  land  by  oil  leaking  from  defendant's 
pipe  line,  held  the  difference  in  value  twfore  and 
after  the  injury.— Gulf  Pipe  Line  Co.  v.  Brymer 
(Tel.  Civ.  App.)  1007. 

I  112.  In  an  action  for  destruction  of  plain- 
tiflTs  meadow  from  fire,  where  the  roots  of  the 
icrass  were  killed,  the  measnre  of  damage  was 
the  rental  value  of  the  land  and  the  coat  of  re- 
Beeding.<-Cronch  t.  Kansas  Cltw  Southern  Ry. 
Co.  (Mo.  App.)  1077. 

a  IIZ  Statement  of  measure  of  damages  for 
'burning  srass  and  sod.— Texas  Cent.  R.  Co.  t. 
■Quails  (Tex.  Civ.  App.)  140. 

8  112.  In  an  action  for  injuries  to  growing 
crops,  the  measure  of  damages  was  properly 
stated  as  the  difference  between  the  reasonable 
market  vaine  of  the  crops  that  would  have 
been  raised  but  for  the  Injury,  less  the  reason- 
able Talne  of  additional  work  or  expense  that 
-wonld  have  been  necessary  in  raising  and  mar- 
Iceting  8n<A  additional  amount  of  crops  and  the 
reasonable  market  value,  at  the  time  of  their 
maturity,  of  the  crops  actually  raised.— Mis* 
Muri,  K.  &  T.  Ry.  Co.  of  Texas  t.  Gilbert 
XTex.  ClT.  App.)  434. 

I  112.  The  measnre  of  plaintiff's  damages  for 

f rass  and  cornstalks  destroyed  by  oil  leaking 
rom  defendant's  pipe  line,  held  the  market  val- 
ue.—Gulf  Pipe  Lhie  Co.  v.  Brymer  (Tex.  Civ. 
App.)  1007. 

(O  BroAoh  of  CoBtraeta 

i  122.  The  measnre  of  damages  for  a  mate- 
rialman's failure  to  furnish  materials  within  a 
reasonable  time  is  the  rental  value  of  the  build- 
ing dnrinE  the  delay.— Leifer  Mfg.  Co.  t.  Gross 
(Ark.)  1089. 

VTI.  niADEQUATE   AHD  EXCESSIVE 
DAKAOES. 

■Ground  for  reversal  of  judgment,  see  Appeal 

and  Error,  I  1171. 
Inspection  of  injuries  by  Jury,  see  Trial,  |  300. 

For  particular  infuriea. 

See  DeaOi,  |  99;  Malidons  Prosecution,  |  69. 

Detention  of  property,  see  Replevin,  S  82. 

Injuries  from  negligence  or  default  in  transmis- 
sion or  delivery  of  telegraph  or  telephone  mes- 
sage, see  Telegraphs  and  Telephones,  (  71. 

I  130.  A'  verdict  in  an  action  for  personal 
Injuries  Md  not  excessive.— St.  Louis  South- 
western Ry.  Co.  T.  Jackson  (Ark.)  241. 


I  13Z.  In  an  action  for  personal  injuries  to 
a  minor,  17  years  old,  a  Terdict  for  SlbjOOO  held 
not  excesdTe.— Intematioiial  A  G.  N.  B.  Co.  t. 
MlUer  (Tex.  Gtr.  App.)  109: 

t  182.  A  verdict  in  a  personal  Injanr  action 
held  not  excessive.— Houston  A  T.  G  B.  Co.  t. 
Hanks  (Tex.  CLr.  App.)  130. 

vm.  SLEADnro,  evidenob,  aed 

ASSEiSMSHT. 

(A)  PlMdlBS. 

f  193.  A  petition  which,  while  not  spedfy- 
ing  the  amounts  of  special  damage  sustained, 
stated  a  cause  of  action  and  showed  some  loss 
to  plaintiff,  was  sufficient  on  demurrer.- Mc- 
Daniel  t.  Hntcherson  (Ky.)  384- 

I  153.  In  an  action  for  breach  of  contract, 

filaintiff  held  not  entitled  to  recover  certain 
tems  of  special  damage,  where  the  petition 
did  not  allege  the  amounts  of  such  ftenu.— 
McDaniel  v  Hutcbcrson  (Ky.)  384. 

}  15S.  Matter  in  mitigation,  to  be  aTailabte, 
must  be  pleaded. — State  ex  rel.  Armour  Packing 
Ca  V.  Dickman  (Mo.  App.)  28. 

I  167.  Interest  held  recoverable  where  the 

Jileading  praying  for  nneral  relief  demands 
adgment  for  a  sum  somctent  to  include  inter- 
est in  addition  to  the  sum  claimed  to  be  due  at 
the  time  of  the  accrual  of  the  cause  of  action.— 
Erie  Ci^  Iron  Works  t.  Moble  (Tex.  Civ.  App.) 
172. 

I  158L  In  an  action  for  Injuries  to  plaintiffs 

foot,  necessitating  two  operations,  certain  evi- 
dence held  admissible  as  symptomatic  of  the 
diseased  condition  necessitating  the  second  opera- 
tion.—Houston  A  T.  C  R.  Co.  T.  Hanks  ^ex. 
CIt.  App.)  136. 

I  159.  An  action  being  for  depreciation  In 
market  value  of  a  lot,  injury  to  trees  can  only 
he  considered  as  it  affects  such  value.— South- 
western Telegraph  ft  Telephone  Go.  t.  Smith- 
deal  (Tex.)  627. 

<B)  BTldcBoe. 

i  163.  The  jury  most  be  governed  by  the  evi- 
dence in  the  <»se  In  awarding  damages  for  pain 
and  suffering.- St  Louis,  I.  M.  ft  B.  By.  Co. 
V.  Dallas  (Ark.)  247. 

I  173.  One  suing  for  a  personal  injury  may 
testify  as  to  the  amount  he  had  earned  in  the 
management  of  other  laborers,  oo  it  appearing 
that  the  injury  rendered  bim  unfit  to  oerfoim 
the  duties  of  managing  other  laboreis.- 8t  Louis 
Southwestern  Ry.  Co.  v.  Jackson  (Ait.)  241. 

f  174.  Testimony  in  an  action  for  burning  of 
grass  and  sod  as  to  the  number  of  cattle  it  would 
pasture  and  the  price  for  pasturing  held  ad- 
missible—Texas Ctnt,  R.  Co.  T.  Quails  (Itx. 
Civ.  App.)  140. 

I  175.  Where  It  is  claimed  that  a  building 
has  t>een  defectively  constructed,  evidence  is  ad- 
missible of  the  specific  defects,  and  to  stiow  the 
cost  of  removing  defective  materials  and  re- 
placing the  same. — Leifer  Mfg.  Go.  v.  Gross 
(Ark.)  1039. 

I  180.  Evidence  of  damage  held  too  Indefinite 
to  entitle  defendant  to  a  recoupment  against 
plaintiff's  claim  for  the  contract  price  of  build- 
in|^materiais.— Leifer  Mfg.  Co.  v.  Gross  (Ark.) 

(O  ProeeedlBva  for  AjweMaaeat. 

Inspection  of  injuries  by  jury,  see  Trial,  f  809. 

S  216.  An  instruction  as  to  punitive  damages 
should  ten  the  jury  that  the  giving  of  pooitive 
damages  is  a  matter  of  discretion.— Chesapeake 
&  O.  Ry.  Co.  V.  Conley  (Ky.)  861. 

i  216.  In  an  action  for  injuries  at  a  railroad 
crossing,  the  refusal  to  amend  an  Instruction 
on  the  measure  of  damages  held  proper  under 
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the  evIdHice. — Chesapeake  &  O.  By.  Co.  y.  Haw- 
kins (Kj.)  836. 

S  216.  In  an  action  for  injuries,  an  Instruc- 
tion held  proper.— Roberts  v.  <ja)veBtoD,  H.  &  S. 
A.  Ry.  Co.  (Tex.  Civ.  App.)  230. 

8  216.  Ad  instruction,  in  an  action  for  per- 
sonal injuries,  A«Id  to  aatliorize  double  dam- 
ages.—Texas  Traction  Co.  v.  Manson  CTex.  Civ. 
App.)  494. 

I  216.  In  a  passenger's  action  for  personal 
Injoriea,  eTldrace  Afld  to  suthorize  ao  Instruc- 
tion permitting  recovery  for  future  pain  and 
diminislied  future  earning  capacity. — Missouri, 
K.  &  T.  Ry.  Co.  of  Texas  v.  Farris  (Tex.  Civ. 
App.)  497. 

S  217.  In  an  action  for  injuries  to  land, 
grass,  and  cornstallEa  by  tbe  leakage  of  oil  from 
defendant's  pipe  line,  an  instruction  held  mis- 
leading as  aatnorizing  a  double  recovery  for  the 
grass  and  the  comBtaIks.--<3nlf  Pipe  Une  Co. 
T.  Brymer  (Tex.  Civ.  App.)  1007. 

<D)  CompatAtlom  u«  Amoant*  Doable  mmA 
TreDl«  DamaseSf  and  RemlsBloii. 

Review  of  amount  of  recovery,  see  Appeal  and 
Error,  ii  295,  1004. 

I  228.  A  remittitur  of  special  damages  cures 
'  errors  In  respect  thereto  occurring  in  the  trial. 
— Steger  v.  Barrett  (Tex.  Civ.  App.)  174. 

DAMS. 

In  nonnavigable  waters,  see  Waters  and  Water 
Courses,  ffi  176-179. 

DANGEROUS  WEAPONS. 

Carrying  weapons,  see  Weapons. 

DATE. 

Misstatement  of  date  of  judgment  in  bond  for 
writ  of  error,  see  Appeal  and  Error,  §S  384, 
392. 

Misstatement  of  date  of  Judgment  in  petition 
for  writ  of  error,  see  Appt>al  and  l*<rror,  S 
361. 

DEADLY  WEAPONS. 

Carrying  weapons,  see  Weapons, 

DEATH. 

Cause  of  loss  within  Insnrance  policy,  see  In- 
surance, 8  446. 

Dying  declarations  in  prosecutions  for  homicide, 
see  Homicide,  8  203. 

Of  devisee  or  legatee  before  gift  takes  effect,  see 
Wills.  8  655. 

Of  party  to  action  as  ground  for  abatement, 
see  Abatement  and  Revival,  88  58-77. 

Testimony  as  to  transactions  with  persons  since 
deceased,  see  Witnesses,  88  144-100. 

I.  EVIDENCE  OF  DEATH  AND  OF 
SURVIVORSHIP. 

Declaration  of  absentee,  see  E)videace.  8  2(j9. 
llearsay  evidence  as  to  death,  see  Evidence,  8 
822. 

Pleading  in  action  on  insurance  certificate,  see 
Insurance,  8  S15. 

8  2.  The  statutory  presumption  of  death  from 
seven  years'  absence  from  tlie  state  (Rev.  St. 
1899.  8  3144  [Ann.  St.  l{m,  p.  1780])  does  not 
arise  nntil  it  is  concluslveiy  shown  that  dece- 
dent left  the  state.— Bradley  v.  Modem  Wood- 
men of  America  (Mo.  App.)  68. 

I  2.  Evidence  held  sufficient  to  slve  rise  to 
the  presumption  of  death  after  the  lapse  of 
seven  years.- Bradley  t.  Modem  Woodmen  of 
America  (Mo.  App.)  69. 


f  2l  The  presumption  of  death  from  seven 
years*  absence  of  a  person  may  be  rebntted  by 
evidence  of  his  un^ppy  domestic  relations.— 
Bradley  r.  Modem  Woodmen  of  America  (Ma 

App.)  59. 

8  2,  Presumptions  as  to  date  of  death  from 
seven  years'  absence  determined. — Bradley  t. 
Modem  Woodmen  ot  America  (Mo.  App.)  C9. 

8  2.  The  presumption  of  death  from  seven 
years'  absence  does  not  depend  on  the  absentee's 
exposure  to  some  peril  which  would  be  apt  to 
shorten  his  life.— Bradley  v.  Modem  WoodnKO 
of  America  (Mo.  App.)  w. 

8  2.  Where  it  appears  in  an  action  on  a  life 
policy  that  insured  disappeared  and  has  not 
been  heard  from  for  more  than  seven  yrais,  the 
burden  is  on  plaintiff  to  show  that  death  oc- 
curred before  the  lapse  of  the  policy. — Bradl«*y 
V.  Modem  Woodmen  of  America  (Mo.  App.) 

I  2.   Matters  to  be  considered  in  deteiminlog 

whether  death  occurred  before  the  lapse  ot  tbe 
policy  determined.— Bradley  v.  Modem  Wood- 
men of  America  (Mo.  App.)  69. 

H.  ACTIONS  FOR  CAUSING  DEATH. 

(A)  Rlvht  of  Action  mmA  Defenaea. 

8  SI.  Under  Kirby's  Dig.  8  <i200.  creating  a 
right  of  action  for  death,  a  mother  held,  not  an 
hdr  at  law  within  the  meaning  of  the  statute. 
— Kanaas  City  Southern  Ry.  Co.  t.  Frost  (Ark.) 
748. 

(B)  Jarladletlon,  TenM,  and  UMltatlowu 

Venue  of  action  against  tram  road,  see  Bait- 
roads,  8  22. 

(D)  Pl««dlnff  and  Brldene*. 

Opinion  evidence,  see  Evidence,  8  471. 

(B:>  Dmmnac^M,  Forfeltnre.  or  Flae. 

8  9u.  Under  Kirby's  Dig.  8  6290,  creating  a 
right  of  action  for  death,  the  damages  recover- 
able in  the  case  ot  children  held  not  limited  as 
matter  of  law  to  the  time  before  majority. — 
Kansas  City  Southern  Ry.  Oi.  v.  Frost  (Ark.) 
748. 

I  99.  In  an  action  for  the  death  of  a  switch- 
man, a  recovery  of  $15,000  held  under  the  evi- 
dence not  ezceHMive. — Kansas  City  Southern  Uy. 
Co.  v.  Frost  (Ark.)  748. 

(P)  Trial.  Jndvwcat*  aad  Review. 

Requests  for  instructions,  see  Trial,  §  SBO. 

8  104.  In  an  action  by  parents  for  Uic  neg- 
ligent death  of  a  minor  obild.  an  instruction  on 
the  measure  of  damages  held  en-oneoas.— Mis- 
souri, K.  &  T.  Ry.  Co.  of  Texas  T.  Kemendv 
(Tex.  Civ.  App.)  968. 

DE  BENE  ESSE. 

See  Depositions. 

DEBTOR  AND  CREDITOR. 

See  Attachment;  Bankrupt^;  Compromise  and 
Settlement;  Execution;  Exemptions;  Fraad- 
ulent  Conveyances '  Garnishment ;  Home- 
stead ;   Payment;  Release. 

Application  of  firm  ass^  to  liabilities,  see 
Fartnership.  |  181. 

Debts  of  intestate,  see  Descent  and  Distribatkni, 
8125. 

DECEDENTS. 

Estates,  see  Descent  and  Distribution;  Execu- 
tors and  Administrators ;  Wills. 

Testimony  as  to  transactions  with  persona  since 
deceased,  see  Witnesses,  H  144-160: 
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DECEIT. 
DECEPTION. 


See  Fraud. 

DECURATION. 

In  pleading,  see  Pleadiog. 

DECURATIONS. 

Ab  evidence,  see  Criminal  Law,  H  417,  423- 

427 ;  Evidence,  81  267-274. 
Dying  declarations,  see  Homicide,  {  203, 

DECREE. 

Judgments  in  general,  see  Judgment. 

DEDICATION. 

I.  HATURE  AMD  BEQirXBXTEB. 

I  1.  Ho  particaJar  words  keld  necesmry  to 
dedicate  a  well  or  other  easements  to  public  use. 
—Thompson  t.  McPherson  (Ky.)  272. 

S  1.  Dedication  of  a  well  to  public  nse  may 
h(>  by  parol.— Thompson  t.  McPherMm  (Ky.) 
272. 

I  19.  The  conveyance  land  with  reference 
to  a  recorded  map  on  which  a  plot  of  ground 
is  marked  "parb''^  does  not  amount  to  a  dedi- 
cation of  such  plot  to  the  public  or  ratify  a 
parol  dedication  fay  a  former  owner  of  which 
the  grantor  had  no  notice.— Adone  ft  Lohit  t. 
Town  of  La  Forle  (Tex.  Civ.  App.)  ]84. 

fi  35.  Evidence  that  a  city  has  graded  a 
ntrcrt  dedicated  for  a  street  shows  acceptance 
of  the  dedication  and  the  exercise  of  juriRdic- 
tion  over  the  atreet.— Scheffler  v.  City  of  Har- 
din (Mo.  App.)  669. 

f  44.  Evidence  held  to  show  dedication  of  a 
welt  to  pnbllc  use.- Thompson  v.  SIcPherson 
(Ky.)  274 

DEDUCTIONS. 

From  wagea  of  employ^,  aee  Maater  and  Serr* 
ant,  I  ra.  * 

DEEDS. 

Acknowledgment  of  execution,  see  Acknowledg- 
ment. 

Color  of  title,  see  Adverse  Possession,  {  71. 

Covenants  in  deeds,  see  Covenants. 

Declarations  by  grantor  as  evidence  against 
grantee,  or  subsequent  porchaBers,  see  Kvi- 
dence,  8  230. 

Description  of  boundaries,  see  Boundaries. 

Estoppel  by  deed,  see  Estoppel,  if 

Parol  or  extrinsic  evidence  to  construe  and  ap- 
ply language  of  instrument,  see  Evidence,  { 
452. 

Reformation,  see  Reformation  of  Instruments. 

Right  of  owner  without  deed  to  mortgage  land, 
aee  Mortgages,  8  11. 

Validity  aa  to  credltozs  or  anbaequent  purchas- 
ers, aee  Frandolent  Conveyances. 

Detia  fty  or  io  particular  claMcf  o/  penoM. 
See  CotporatlODB,  (  445 ;  Infants,  |  31. 

Client  to  attorney,  see  Attorney  and  Client,  8 
123. 

Married  women,  see  Ilu&band  and  Wife,  8  179. 
Purchasers  at  execution  sales,  see  Execution,  $ 
300. 

Purchasers  at  tax  sales,  see  Taxation,  81  764, 
789. 

Sheriffs,  see  Execution,  {  306. 
Snrvivor  of  conununity,  aee  Husband  and  Wife, 
I  273. 


Dted$  of  partioular  sjMciM  of,  or  eatafai  or 

<n<ereit  in,  property. 
See  Mines  and  Mlnerala,  |  55. 
Commnnity  property.  Me  Husband  and  Wife,  f 
273. 

t^nda  held  adveraely,  lee  Champerty  and  Mala- 
teoance,  |  7. 

Married  women's  separate  property,  see  Hus- 
band and  Wife,  8  1'9. 

Pr^rty  of  infant,  see  Gnardiau  and  Ward,  % 

Particular  clas»e$  of  deeds. 
Of  trust,  see  Tmsts,  88  44-4U. 
Sepsration  deeds,  see  Husband  and  Wife,  i 

27a 

Tax  deeds,  see  Taxation,  H  764,  789. 

Trust  deeds,  see  Chattel  Mortgages ;  Mortgages. 

X.  BSQUI8ITES  AMD  VAUDITT. 

(A)  Hatwre  mmA  Easentiala  of  CoBTeyftm- 
eea  la  OeBenl. 

Will  diBtlngalahed  from  deed,  aee  Wllla,  I  88. 

I  9.  A  deed  to  be  valid  must  pass  some  in- 
terest vesting  Ip  the  grantee  on  the  delivery  of 
the  deed.— Ison  t.  Halcomb  (Ky.)  813. 

en)  F»rm  and  (Tonteats  of  laatrameBta. 

Tax  deeds,  see  Taxation,  8  764. 

I  26.  A  deed  conveyed  good  title  aa  between 
the  parties,  though  it  did  not  state  the  name 
of  toe  grantor's  grantor  or  the  page  of  the 
record  upon  which  his  deed  was  recorded,  con- 
trary to  Ky.  St.  i  495  (Rusfieira  St.  I  2061).— 
Perkins  t.  J.  M.  Robinson,  Norton  ft  Co.  (Ky.) 
310. 

8  42.  The  variance  between  the  date  of  an 
original  grant  and  the  stnteraent  in  an  act  of 
sale  by  the  grantee  to  a  jiurchaser  licid-  not  to 
render  the  deed  of  the  original  grantee  so  un- 
certain as  to  the  aubject-matter  tbat  it  would  be 
inadmisxible  in  evidence.— Davidson  v.  Byle 
(Tex.)  016. 

(O)  Bxecatloa. 

Acknowledgment,  see  Acknowledgment. 

<D)  Deltvery. 

8  54.  The  general  rule  is  that  a  deed  does  not 
become  operative  till  delivered  and  accepted,  or 
the  grantor  does  some  act  equivalent  to  aocept- 
ance.— Atkins  v.  Globe  Bank  ft  Trust  Co.  (Ky.) 
879. 

f  ^9.  The  lodging  of  a  deed  for  record  in  the 
proper  office  by  the  grantor  is  sufficient  to  con- 
stitute a  deliT»y  aa  of  that  date.— Atkins  v. 
Globe  Bank  ft  Trust  Co.  (Ky.)  879. 

8  61.  Deeds  held  ineffective  to  nasa  title  on 
the  grantor'a  death  for  want  of  delivery. — Ash- 
ley T.  Ariiley  (Ark.)  778. 

(B)  Validity. 

Cancellation  for  invalidity  In  general,  aee  Can- 
cellatifm  of  Inatmments,  $8  45,  47. 

m.  COHSTBirCTION  AMD  OPERA- 
TION. 

Estoppel  hy  deed,  see  Estoppel,  K  28-43. 
(A)  Oeaeral  Bales  of  CMtstraetloa. 

Parol  or  extrinsic  evidence  to  oonatme  and  ap- 
ply language  of  inatnunent,  see  Evidence,  1 
4^ 

(B)  Property,  CoaTcyed. 

Description  of  boundaries,  see  Boundariea,  H 
8,  8. 

(C>  BatatOB  aad  latereKta  Created. 

I  124.  A  deed  containing  a  condition  as  to 
the  alienation  of  property  held  void  as  repng- 


For  cases  la  Dee.  Dig.  d  Amer.  DIga.  1907  to  date  d  Indsxss  see  same  topic  d  sactwn  (t)  NtlllBEB 


Digitized  by 


Google 


jxcHmoga  oi  nunenui  ana  minenit  nsnwi 
Mines  and  Minenlt,  |  65. 

<BI}  ComAltlVM*  amd  B«*trl«tlom«. 

I  168.  Where  tbe  agreement  of  a  son  to  care 
tor  and  support  Us  father  dnrios  life  In  pa/- 
ment  for  land  conveyed  to  him  was  made  in 
cood  faith,  the  deed  will  not  be  set  aside  be- 
cause the  son  sabseqaently  changed  his  mind 
and  failed  or  refused  to  perform  such  a^ree- 
ment—Selari  t.  Selari  (Tex.  Civ.  App.)  997. 

IV.  PXJBAsnro  aud  evidence. 

Parol  or  extrinsic  eridence  to  construe  and  ap- 
language  of  iostrnment,  see  Evidence,  S 

f  194.  If  the  grantees  in  a  deed  are  infants, 
and  the  deed  is  beneficial  to  tbem.  their  accept- 
ance thereof  will  be  presumed  as  of  tbe  time  it 
Is  delivered  to  the  clerk  for  record  or  placed  in 
the  hands  of  a  third  person  to  be  delivered  or 
recorded.— Atkins  v.  Globe  Bank  &  Trust  Co. 
<Ky.)  870. 

S  200.  Evidence  held  admissible  on  the  ques- 
tion  whether  delivery  of  a  deed  to  a  bank  was 
-delivery  to  the  xrantees.— PhilUpa  t.  Henry 
<Tex.  CiT.  App.)  184. 

%  200.  Evidence  held  Inadmissible  on  the 
iinestlon  whether  delivery  of  a  deed  to  a  bank 
was  delivery  to  tbe  grantees.— PhUUpB  r.  Henry 
fTei.  Civ.  App.)  184. 

i  200.  Evidence  held  not  admissible  on  tbe 
question  whether  delivery  of  a  deed  to  a  bank 
■operated  as  a  delivery  to  the  naoteea. — Phil- 
lips V.  Heniy  C^ex.  Civ.  App.)  184. 

I  207.  In  an  action  to  set  aside  a  deed,  evi- 
-deuce  held  insufficient  to  show  that  plaintiffs 
signature  and  acknowledgment  were  forged.— 
Duff  V.  Virginia  Iron,  Coal  St  Coke  Co.  (Ky.) 

J 211.  Sufficiency  of  evidence  to  justify  can- 
lation  of  deed  for  fraud,  stated.— Selari  v. 
Selari  (Tex.  Civ.  App.)  997. 

S  211.  Evidence  held  insufficient  to  support 
A  finding  that  a  deed  from  a  father  to  son  was 
procured  by  the  fraud  of  the  son. — Selari  v.  Sel- 
ari (Xex.  Civ.  App.)  997. 

DEEDS  OF  TRUST. 

fiee  Trasts,  |i  44-61. 

DEFAMATION. 

See  Libel  and  Blander. 

DEFAULT. 

In  performance  of  contracts  In  general,  see  Con- 
tracts, H  312-323. 
Judgment,  see  Justices  of  the  Peace,  |  123. 

DEFEASANCE. 

Defeasible  fee^  ne  Wills,  1  602. 

DEFECTS. 

In  parties,  see  Parties,  {t  75,  96. 
In  record  on  appeal  or  writ  of  error,  see  Appeal 
and  Error,  |$  634-659. 

DEFILEMENT. 

Of  female,  see  Rape;  Seduction. 


DEFRAUD. 

Bee  Fraud. 

DEGREES. 

Of  crime.  Me  Homldde^  ff  25(M54,  307-309L 

DELAY. 

Hindering  and  delaying  creditors  by  fraodnlent 
transfers,  see  Prandident  Conveyances. 

In  delivery  of  goods  sold,  see  Sain,  |  176l 

In  performance  of  ccmtracts,  measnxa  of  dam- 
ages, see  Damages,  {  122. 

In  procuring  evioence  as  affecting  right  to  con- 
tinuance,  see  Oontinoance,  J  26. 

In  transmission  or  delivery  of  telegiai^  or  tele- 
phone messages,  sea  Telcgrapu  and  Tele- 
phones, 1}  27-74. 

In  transportation  or  delivery  of  goods,  aee  Car- 
riers, a  90,  104, 

In  transportation  or  deliveiT  of  live  atodk,  aee 
Carriers,  S|  228,  230. 

Laches,  see  Equity,  {  73. 

DELEGATION. 

Of  duty  of  master  to  protect  servant  from  tar 
jury,  see  Master  and  Servant,  {  103. 

DELIBERATION. 

Element  of  murder,  aee  Homidd^  U  156-150^ 
286. 

DELIVERY. 

Of  deeds,  see  Deeds,  H  194.  20a 

Of  ^ods  by  carrier,  see  Carrien,  H  89,  94,  99^ 

Of  goods  by  initial  to  connecting  earlier,  see 

Carriers.  1  174. 
Of  goods  sold,  see  Sales.  fS  152-177. 
Of  goods  to  carrier,  see  Can-lers,  H  3d<  45. 
Of  insurance  policy,  see  insurance,  {  136. 
Of  mail,  presumptions,  see  Evidence,  {  71. 
Of  telegraph  or  telephone  measagea,  aee  Tel» 

grapha  and  Teleiriionea,  H  27-7^ 

DEMAND. 

For  insurance  praniams  mc  assessments  as 
waiver  of  grounds  tor  avoidance  or  forfeiture 
of  policy,  see  Insntance,  |  962, 

For  jury,  see  Jury,  |  25. 

DEMISE. 

See  Landlord  and  Tenant 

DEMONSTRATIVE  EVIDENCE. 

Sea  Criminal  Law,  |  404. 

DEMURRER. 

See  Pleading.  H  214,  225. 

Operation  and  effect  aa  appearance,  wa  Appear* 

ance,  {  8. 

Raising  defense  of  statute  of  Umitatlooa,  aee 

Limitation  of  Actions,  |  180. 
Review  of  decisions,  see  Appeal  and  EIrrort  | 

1040. 

To  evidence,  see  Trial,  |  166. 

DENIALS. 

In  pleading,  see  Pleading,  f  129. 
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DEPOSITARIES. 

dent  to  vardctdaf  gee 
and  BanldiiK ;  Warehousemen. 

DEPOSITIONS. 


Depoaits  inddent  to  varticniaf  oeenpatloui,  we 
Bank* 


See  WltneMea. 

I  64.  The  anawer  of  a  witness  testifyio; 
deposition  held  responalTe  to  the  Interrogatories. 
—Ft  Worth  &  D.  a  Br-  Co.  T.  Arthur  (Tex. 
CiT.  App.)  m 

I  75.  Since  the  statnte  does  not  so  require, 
it  is  not  necessarj  for  the  officer  taking  deposi- 
tions to  designate  in  bis  certificate  the  office  he 
boId&— Texas  &  P.  R7.  Co.  t.  Hosier  (Tex.)  00. 

i  7&  Under  Sarles*  Ann.  Clr.  St  1887,  art. 
2286.  and  Ber.  St  1805.  art  2284.  as  amended 
by  Act  April  12.  lOOT  (Oen.  Laws  1007,  p. 
186,  c  01,  I  1),  indnding  article  2291f  of  said 
act,  the  indorsement  hs  the  postmaster  on  depo- 
sitions sent  br  mail  tnat  he  xeceived  t^  same 
from  the  officer  beforft  nham.  they  were  taken 
held  nnnecessaiT^— Texas  ft  P.  By.  Co.  t.  Mos- 
ler  (Tex.)  90. 

1  83.  Deporittons  coold  not  be  suppressed 
on  the  ground  that  a  motion  to  strike  out  was 
not  paned  npon  at  the  term  it  was  filed;  the 
sUtute  exprnalr  authorising  that  It  be  passed 
upon  at  the  next  term.— Hartfnd  Fire  Ina.  Co. 
T.  Becton  (Tex.  Civ.  App.)  474 

I  83.  A  depDsltloQ  cannot  be  quashed  be- 
cause the  certmeate  was  signed  by  the  officer 
tsking  it  without  adding  the  name  of  his  office. 
—Texas  ft  P.  By.  Go.  t.  Mosley  (Tex.  CIt. 
App.)  485. 

I  83.  A  party,  believing  that  the  answers 
of  a  witness  testifying  by  deposition  were  not 
full  enough,  Md  reqnireid  to  procure  a  i>ost- 
pgnemeat  of  the  caae  to  enable  him  to  procure 
a  further  deposition.— Western  Union  T«iK«raph 
Co.  T.  Doaglaaa  (Tex.  Clr.  App.)  488. 

{  06.  A  deposition,  taken  at  a  time  when  a 
person  Is  not  a  party  to  the  action,  cannot  be 
used  against  him  after  he  has  been  made  a 
party.— Meeks  T.  Clear  Jack  Mining  Co.  (Mo. 
STpp.)  1084. 

DEPOSITS. 

In  bank,  see  Banks  and  Banking,  {  138. 
Inability  of  executor  for  loss  of  deposit  by  bank 
fallnz^  ass  Bxecutors  and  AdnunlBtratoTs,  S 

m 

Of  earnest  money  by  vendee,  recovery  on  de- 
fault of  Toidor,  see  Vendor  and  Purchaser,  { 

334. 

DESCENT  AND  DISTRIBUTION. 

See  Dower:    Executors  and  Administrators ; 

Homeiitnd,  {  140;  Wills. 
Esbvpel  agsinat  heirs*  see  Bstoppel,  {  28. 

L  KATUBB  AXS  COVBSX  XH  OEX- 

saAi.. 

Commopitj  pmpsrtr*  ase  Hoaband  and  Wife,  I 
273, 

Drldenee  of  death,  see  Death,  i  2. 

I  8.  While  the  possibility  of  reverter  limited 
to  take  effect  <m  the  happening  of  the  condition 

£rovkled  against  is  not  an  estate  which  may 
t  Gonveyed,  it  is  nevertheless  one  capable  of 
being  Inherited.— Diamond  v.  Botan  n^ex.  Civ. 
A]v5  io«- 


n.  VSBSONS  fiNTXTUlD  AHD  THEIB 
BE8P£0TITE  SHABSI. 

(A)  HetFS  Md  Hext  of  Kin, 

i  47.  Under  Bev.  St  1806,  art.  6345,  when 
ooniiidered  in  connection  with  articles  5343  and 
5344,  the  wlH  of  a  wife  held  void  on  the  subse* 
quent  Urth  of  a  dilld.- Peaiee  v.  Carrlugton 
CTex.  Civ.  App.)  460. 

(B)  SnrrlTlBV  HwbmBd  or  Wlte* 

Election  between  dlstributlTe  share  and  legacy 

or  dertae,  aee  Wills,  J  786. 
Blghta  aa  to  homestead,  aee  HwDsatead,  |  140. 

m.  BIGHTS  AND  LUBIUTXES  OF 
EEnW  AMD  DISTBIBUTBES. 

Partition  among  coheirs,  see  Partition. 
Right  to  appointment  as  administrator, 
ecntora  and  Administrators,  1 17. 


see  Bs- 


(A>  Hartw*  aad  EatmbUabBMnt  mt  RIshta 
In  Oeaeval. 

Community  and  separate  property  of  husband 
and  wife,  see  Husband  and  Wife,  ||  273,  274. 

Bight  to  sue  for  cansing  death  of  Intestate,  see 
Death.  |  81. 

(B)  Advanoeneats. 

As  affecting  rights  under  will,  aee  Wills,  S  761. 

I  100.  Under  Rev.  St  1809,  H  2913,  2914 
(Ann.  St  1906,  pp.  1675.  1676),  the  doctrine  of 
bringing  advancements  into  hotchpot  AeM  •ap- 
plicable only  In  cases  of  Intestacy.— In  re  Lear  a 

Estate  (Mo.  App.)  592. 

(0>  Debts  •(  Imtestmte  ud  Ine«Mbr«mees 
•m  Pvopevtr* 

I  125.  Tbe  right  of  the  hdcs  ot  tiie  deceased 
owner  to  land  Is  subject  to  the  payment  of 
hto  debta.— Ism  t.  Hateinnb  (KyO  olA. 

DESCRIPTION. 

Of  land  in  tax  deed,  see  Taxation,  |  764. 

Of  property  c<mTqred,  see  Boundaries,  H  8>  8* 

Deeds,  S  42. 
Of^i^wrty  in  contnct  of  aale,  aee  Salea,  H 

Of  property  obtained  by  false  pretenses,  allega* 
tlons  In  bidictment,  see  False  Pretenses,  |  32. 

DESTRUCTION. 

Of  feneei^  aea  Fences,  |  2& 

DETAINER. 

See  Forcible  Entry  and  Detainee. 

DETINUE. 

Actions  for  damages  only,  for  injuring,  taking, 
ctHiTerting,  or  detaining  personalty,  see  Xrea- 
pass;  Trover  and  (inversion. 

Actions  tor  recovery  of  personalty  founded  on 
right  of  poBsesslont  aee  Beplevin. 


DEVISES. 


See  Willa. 


DIAMOND  RINGS. 

ixecution, 

DIKES. 


Exemption  from  execution,  see  E<xemptioni,  | 

40. 


See  Drains. 
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Equity,  S  78. 
Affecting  nght  to  new  trial,  we  Criminal  Law, 

i039;  New  Trial,  f  102. 
ecting  right  to  specific  performance,  aae  Spe> 
dfic  Performance,  |  101. 
Of  carrier  in  tranivortatUm  and  deliwy  of 
goods,  see  Ganlers,  H  90,  104. 

DIMINUTION  OF  RECORD. 

See  Appeal  and  Error,  H  634-659. 

DIRECTING  VERDICT. 

See  Trial,  IS  168,  178. 

DISABILITIES. 

See  Infants;  Insane  Persons. 
Affecting  limitation  of  actions,  see  limitation 
of  AcBons,  I  73. 

DISBURSEMENTSi 

Costs  in  general,  see  Costs. 

DISCHARGE 

Of  servant,  see  Master  and  Servant,  i|  86,  40. 

From  indehtedneat,  ohUffaHon,  or  Ija({|jtg. 
See  Bills  and  Notes,  S  S27;  Compromise  and 

Settlement;  Judgment,  f  891;  Belease. 
Soreties  In  general,  see  Principal  and  Surety, 

195. 

DISCOVERED  PERIL 

Injar;  avoidable  notwithstandiog  contributory 
negligence,  see  Negligence,  S  83;  Street  Rail- 
roads, I  103. 

DISCOVERY. 

See  Deposition  a. 

DISCRETION  OF  COURT^ 

Amendment  of  pleadings,  see  Pleading,  i  286. 
Continuance,  see  Criounal  Law,  i  586. 
Limiting  number  of  witnesses,  see  Criminal 
Law,  %  676. 

Review  of  discretion  in  civil  actions,  see  Appeal 

and  Error.  H  059-884. 
Review  of  discretion  In  criminal  prosecutions, 

see  Criminal  Law,  M  UoS,  1106. 
Separation  and  excInsiOB  of  witnesses,  see  Trial, 

f  41, 

DISMISSAL  AND  NONSUIT. 

As  affecting  limitation  of  actions,  see  Limita- 
tion of  Actions,  S  130. 

Dismissal  of  appeal  or  writ  of  error,  see  Crim- 
inal Law,  {  1131. 

Dismissal  of  proceedings  for  establisblng  drains, 
see  Drains,  1 86. 

DISORDERLY  CONDUCT. 

Disorderly  mode  or  course  of  life,  see  Vagrancy. 
OfTenses  against  tbe  public  peace -in  general,  see 

Breach  of  the  Peace. 

I  12.  In  a  prosecution  for  cursing  fn  a  pub- 
lic place,  held  error  to  refuse  a  requested  charge. 
—Austin  V.  State  (Tex.  Or.  App.)  636. 

DISORDERLY  HOUSE. 

As  nuisances,  see  Nuisance,  i  75. 


DISPATCH. 

Sea  Telegraphs  and  Telephones. 

DISPOSSESSION. 

See  Forcible  Entry  and  Detainer. 

DISPUTE. 

Amount  In  dispute  as  affecting  jniisdiction  of 
courts,  see  Appeal  and  Error,  i  4S;  Courts, 

if  121. 160^  m 

Submission  to  arbitrators,  see  ArbitratimL  and 
Award. 

DISQUALIFICATION. 

Of  iodge,  aea  Judges.  |  47. 

DISSEISIN. 

See  Forcible  Entry  and  Detainer. 

DISSENT. 

Gertlflcfttlon  from  Court  of  Civil  Appeals  to  Su- 
preme Court,  see  Courts,  {  247. 

DISSOLUTION. 

Of  partnership,  see  Partnership,  f  259. 

DISTRIBUTION. 

Of  estate  of  decedent  tee  Descent  and  Distribu- 
tion. 

DISTRICT  AND  PROSECUTING 
ATTORNEYS. 

Advice  of  prosecuting  officer  as  defense  to  action 
for  malicious  prosecution,  see  Malicious  Pros- 
ecution, 8  22. 

Authority  of  county  superintendent  to  employ 
-  counnel  to  assist  couutr  attorney,  see  Schools 
and  School  IMstrlcts,  |  4& 

S  5.  Under  Ky.  St.  |  127  (Russell's  St  f 
4750),  and  Const.  J  161,  a  county  attorney  hfH 
bound  to  prosecute  an  action  for  breach  of  a 
bond  given  by  school  book  publi^ers  nnder  Ky. 
St  1903.  H  4423.  4424,  at  the  request  of  tbe 
county  superintendent  of  common  schools,  with- 
oot  additional  compensation,  so  that  a  contract 
between  such  superintendent  and  the  county  at- 
torney, allowing  him  part  of  tbe  amount  recover- 
ed for  services  in  prosecuting  such  action  while 
he  was  county  attorney,  was  uneoforceable.— 
Money  v.  Beard  &  Marshall  (Ky.)  282. 

S  5.  The  county  commissioners  have  no  an- 
tbority  to  contract  with  the  county  attorney  for 
compensation  for  prosecutions  under  Sayles* 
Ann.  Civ.  St.  1897.  art.  300.  exc^t  as  is  pro- 
vided In  article  297.— Lattimore  T.  Tenant 
County  (Tex.  Civ.  App.)  203. 

{  6.  Sayles'  Ann.  Civ.  St.  1897.  art.  299. 
wbich  makes  it  unlawful  for  a  county  attorney 
to  accept  any  fees  for  the  nrosecotion  of  any 
case,  applies  only  to  cases  which  be  Is  leqaired 
by  law  to  prosecote,  and  does  not  prevent  Us 
employment  by  the  eonnty  for  MiTTieeB  ontside 
of  bis  official  duties. — I^ttimore  t*  fl^rant 
County  (Tex.  Civ.  App.)  205. 

f  6.  Under  Sayles'  Ann.  Civ.  St.  188T.  arts. 

2495c,  2495d,  2495f,  before  the  county  Is  en- 
titled to  any  of  the  fees  collected  by  the  county 
attorney,  it  must  appear  that  he  has  received  in 
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fees  the  Tiimttn  amooDt  of  oempcnHtion  al- 
lowed Um  by  law.— Lattlmore  t.  nirrant  Conn* 
ty  (Tel.  dv.  App.)  205.  . 

f  10.  Plaintiff  after  baring  been  adjudged 
Suilt7  of  an  offenRe,  held  not  entitled  to  main- 
tain a  civil  action  against  tbe  prosecuting  at- 
torneT  for  alleged,  unnecessarily  severe  cross- 
examination  zesQJting  in  anch  conviction.— Ost- 
mann  t.  Bmen  <Mo.  106& 


DISTRICTS. 


School  districts,  m 
tricti,  HK^^ 


School*  UMl  School  Dl*- 


DISTURBANCE  OF  PUBLIC  AS- 
SEMBLAGE. 

Breach  of  tiw  pnblic  peace,  seo  Breadi  of  tb* 
Peace. 


DITCHES. 


See  Drains. 


DIVISION  FENCES. 

See  Fences. 

DIVISION  LINES. 

See  Boandajies,  |  8. 

DIVORCE. 

Separation  egreements  and  separate  mainte- 
nance, see  Husband  and  Wife,  H  278-297. 

H.  GROUNDS. 

I  26.  Under  Kj.  St.  |  2117  (Rnssell's  St.  1 
C7),  rule  stated  aa  to  proof  required  to  show 
adnltery  by  the  bnsbaDd,  entitling  tlw  wife  to 
a  divorcer-Baker  t.  Baker  (Ky.)  886. 

XT.  JUBI8DICTION,  PBOOEEDINOS, 
AKD  BELIEF. 

(D)  Kvldamoe. 

I  lis.  Where  a  husband  saes  his  wife  for 
divorce  on  the  groand  of  adultery,  the  general 
character  of  the  wife  for  onchastity  is  not  in 
iasne.- Foe  v.  Poe  (Ark.)  1029. 

I  129.  To  entitle  a  wife  to  a  divorce  on  the 
gronnd  of  adultery,  it  it  necessary  only  to  es- 
tablish  his  adulterous  relatims  by  the  weight  of 
the  evidaiccr-Baker  t.  Baker  (Ky.)  866. 

I  129.  In  a  divorce  action  br  a  wife,  evi- 
dence Xetd  suflteient  to  ^w  aaulteir  by  de- 
fendant^Baksr  v.  Bakar  (Ky.)  866. 

(P)  JadweBt  or  Decree* 

I  168.  A  divorce  decree,  after  remarriage  of 
tbe  party  securing  tbe  divorce,  cannot  be  col- 
laterally attacked,  unless  the  record  affirmative- 
ly shows  lacA  of  Jurisdiction, — Douglas  v,  StatA 
(Tex.  Cr.  App.)  938. 

{  108.  On  collateral  attack  on  a  divorce  de- 
cree because  citation  was  signed  before  the  snit 
was  tiled,  it  wonld  be  presumed  that  the  waiver 
was  filed  by  him  -after  the  snit  was  Institnted.— 
Douglas  T.  Stete  (Tex.  Or.  .^p.)  933. 

V.  AUMONT,  AI.LOWAN0ES,  AND 
DISPOSinOH  OF  PROFEKTT. 

Actions  for  separate  m^ntenance,  sea  Husband 

and  Wife,  {  297. 

1  218.  Under  KIrby's  Dig.  H  2679.  2681, 
2G82,  2683,  an  order  allowing  alimony,  attoi^ 
ney's  fees,  and  costs,  held  a  temitorary  order, 
and  not  an  abuse  of  discretion  for  the  court  to 


set  it  aside  after  defendant  bad  filed  his  draosl- . 
Uons  to  be  read  on  the  final  hearing  of  ths 
cause.— Poe  v.  Poe  (Ark.)  1029. 

S  218.  Under  KIrby's  Dig.  H  2679,  2681, 
2682,  2683,  held  not  error  to  refuse  plaintiff 
further  time  to  take  testimony  on  motion  to 
vacate  an  order  allowing  alimony;  tbe  order 
being  temporary  and  subject  to  review  on.  the 
tearing  in  the  divoroo  proceedings.— Poe  t.  Poe 
(Ark.)  1029. 

DOCKETS. 

Of  civil  catuM  for  trial,  see  Trial,  i  IL 

DOCTOAS. 

See  Physicians  and  Surgeons. 

DOCUMENTS. 

As  evidence,  tee  Criminal  Law,  i  438;  Evi- 
dence, H  342-^72. 

Best  and  secondary  evidence,  see  Criminal  I^W, 
fiS  S98-10I;  Evidence,  »  158-175. 

.Use  hj  witness  to  zenesh  memory,  see  Wit- 
nesses^ I  25& 

DOGS. 

In  fouial,  see  Animals. 

DOMESTIC  ANIMALS. 

See  Animals. 

DOMICILE. 

Removal  from  homestead,  see  Homestead,  H 
161-168. 


See  Gifts. 


DONATIONS. 
DOWER. 


Rights  of  widow  in  respect  of  commnnlty  prop- 
erty,  see  Hnsband  and  Wife,  I  278. 

m,  BIGHTS  AND  REMEDIES  OF 

WIDOW. 

I  113.  A  widow  to  whom  land  is  assigned  as 
dower  held  to  be  a  life  tenant  thereof.-^Nash- 
ville  Lumber  Co.  v.  Barefield  (Ark.)  758. 

I  114.  A  widow  to  whom  land  Is  assigned 
as  dower  held  without  authority  to  sell  the 
standing  timber  thereon,  unless  essential  to  tiie 
legitimate  use  of  the  property  for  purposes  of 
husbandry.— Nashville  Lumber  Co.  T.  Barefield 
(ArkO  758. 

DRAFTS. 

See  Bills  and  Notes. 

DRAINS. 

X.  EVTABXJSBMEIIT  AKD  KAIN- 
TENANOE. 

I  25.  Proceedings  for  the  construction  of  a 
drainage  ditch  held  in  substantial  compliance 
with  the  statute,  and  sufficient/— Terre  Nolr 
Drainage  Dist.  No.  3  v.  Thornton  (Ark.)  774. 

S  28.  Under  Kicby's  Die.  H  1414.  1415. 
though  the  Jurisdiction  of  the  county  court  is 
special,  a  petition  for  the  establishment  of  a 
drainage  district  which  sets  forth  the.  easen-p 
tial  facta  required  by  the  statute  from  which 
the  court  may  find  the  necessity  or  desirability 
of  the  improvement  is  snfflcient.— Terre  Noir 
Drainage  Dist.  No.  8  T.  rRiomlob  (Ai^.)  774. 

I  28.  A  petition  tor  the  construction  a 
drainage  ditch  held  sufficient  under  KIrby's  Dig. 
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11  1414,  I415.-Terre  Xolr  DninafS  Dirt.  Xo. 
3  V.  Thornton  (Ark.)  774. 

i  36.  Drain  proceedinn  held  erroneoaily  dls- 
mlMed.— Schonbackler  v.  Hayd«n  (K7O  848. 

DRAMSHOPS. 

See  Intoxicating  Liqoon. 

DRUNKARDS. 

ContribatotT  negligence  of  passenger  ejected 

from  train,  see  Canien,  |  370. 
Negligence  in  ejection  of  intoxicated  passenger, 

see  Carriers,  |  366.  . 
Penalties  for  sale  of  llgaors  to  drunkards  after 

notice,  see  Intoxicating  Liquors,  9  178. 
Peoaltiea  for  sale  of  ligoor  to  drunkards  after 

notice,  aee  Intoxicating  Llquor%  S  ITO* 

DURESS. 

CMmlnal  dnxen,  ne  Tlireata 

DUTIES. 

Ctwtoms  duties,  see  Customs  Duties. 

DYING  DECURATIONS. 

See  Homicide,  |  208. 

EARNEST. 

Uabllitjr  of  broker  for  repaTment  to  purchaser, 

see  Brokers,  8  106. 
Rinbt  of  Tendee  to  recover  earnest  money  on 

default  of  Tender,  see  Vendor  and  Purchaser, 

1384. 

EARNING  CAPACITY. 

Impaiiment  of^  eridenc^  aee  DamacH,  1 178. 

EARNINGS. 

Danufea  for  lorn,  see  Dunagei,  f  87. 

EASEMENTS. 

See  Dedication ;  Highways. 
Mutual  rights,  duties,  and  Habnities  ot  adjoin- 
ing landowners,  see  Adjoining  Landowners. 

I.  CBfiATIOM.  EXISTENOE.  AND  TER- 
MINATION. 

Wan  of  necessity  Incident  to  conveyance  of 
nuning  rights,  aee  Mine*  and  Minerals^  |  5S. 

EL  lULTEil'I'  OF  KIOHT,  UEB,  AND 
OBETBUGTION. 

I  ei.  Evidence  held  to  sustain  a  finding  that 
the  uae  of  an  easement  in  a  pasaway  from 
plalntllTi  farm  to  a  public  road  was  adverse 
and  not  permlsBira.— Cook  t.  Down  (K>.)  838. 


EDUCATION. 

See  Oolleges  and  Unlverrities; 
School  Districts. 


School!  and 


EJECTION. 

Of  passengers  or  Intruders  from  pasiengw  traluL 
•SrCatrler^  U  306-881. 

EJECTMENT. 

See  Forcible  Entry  and  Detainer,  ||  4-2&; 
Treapass  to  Try  ntle. 


X.  BXOHT  OF  ACTION  AND  DB- 
FENSES. 

I  9.  One  suing  for  the  recovery  of  land  must 
recover  on  the  strength  of  his  own  title,  and  not 
on  the  weakness  of  the  title  of  defendant,  and  he 
must  recover  on  the  cause  of  action  all^ed^ 
Ison  T.  Halcomb  (Ky.)  813. 

t  15.  Where  In  ejectment  there  is  a  ctMnmon 
source  of  title,  commoa  Infirmltiee  affecting 
such  common  source  «re  ImmatniaL — Feller  v. 
Lee  (Mo.)  1129. 

I  16.  The  mle  that  plaintiff  In  ejectment 
must  recover  on  the  atreng^i  of  his  own  title  is 
Inapplicable  to  InGrmitiea  anterior  to  the  title 
of  a  common  wnroe.— Feller  v.  Lee  (Ma)  1139. 

m.  PLEADINO  AND  EVIDENCB. 

{  00.  Where  plaintiffs  suing  to  recover  land 
bued  their  claim  on  a  deed  to  A.,  and  there 
was  a  latent  ambiguity  in  it,  it  was  unnecessary 
for  defendant  to  plead  this  ambiguity.— Justice 
T.  Justice  (Ky.)  861. 

§  81.  Defendant  In  ejectment  not  having 
pleaded  any  equitable  defense  could  not  defeat 
a  recovery  by  showing  a  prior  defective  fore- 
closure of  a  deed  of  trust,  and  the  eqoitable 
right  to  redeem  outstanding  In  a  Uiird  peraon.— 
Feller  v.  Lee  (Mo.)  1128. 

I  82.  One  suing  for  the  recovery  of  land  mn^t 
recover  on  the  strength  of  bis  own  title,  and  not 
on  the  weakneea  at  the  title  of  defendant,  and 
he  must  recover  im  the  cause  oi  action  alleged. 
~Ison  T.  Halcomb  (Ky.)  813. 

ELECTION. 

Between  canses  of  action,  conntik  or  defense!, 

see  Pleading,  |  869. 
Between  counts  in  indictment  or  informatim* 

see  Indictm«it  and  Information,  |  132. 
Between  testamentary  provislona  and  other 

rights  in  general,  see  Wills,  |  785b 

ELECTIONS. 

Of  particular  o^tcert. 
Cor^^te  officers  In  general,  see  Corporation^ 

To  ietermine  particular  guettiont. 

Amendment  or  revision  of  Constitution,  see  Con- 
stitutional Law,  I  9. 

Issuance  of  school  district  bonds,  see  Schools 
and  School  Districts,  {  97. 

Levy  of  school  taxes,  see  Scboola  and  School 
Districts,  i  108. 

PubHc  expenditDtee,  aee  Hanldpal  Oorpoiatlonit 

Q.  OBDEBING  OR  OAIXINO  EXAC- 
TION, AND  NOTION. 

Election  to  determine  issuance  ot  adiotri  di» 
trict  bonds,  see  Schools  and  School  Districts, 
197. 

Eaectlon  to  determine  levy  of  school  tazeo,  see 
Schools  and  School  Districts,  {  108. 

f  38.  The  time  of  holding  an  election  is  one 
of  its  essential  ingredlenti^MerwIn  Fnaaell 
(Ark.)  102L 

ELECTRICITY. 

Electric  railroads,  aee  Street  Railroads. 
Telegraph  and  telephuM  Uaea,  aeo  Telegraphi 
and  Telephonea. 

ELEVATORS. 

Orain  dentoi%  lea  Wardionoeniea. 

ELIGIBILITY. 

Of  witnesses,  aee  Witnetsea,  f|  40-100. 
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EMBEZZLEMENT. 

Se«  False  FencmmtloB;  Falae  Pntenaes;  Lu- 

ceny. 

Civil  liability  for  converricm,  see  Txover  and 
Conversion. 

EMINENT  DOMAIN. 

Dedication  ot  prt^rty  to  poblic  OM,  aee  'Ded- 
ication. 

Public  ImproTementi  by  nranidpalitlei.  Me  Mn- 
nidpal  Corpoiations,  H  280-449. 

COMPEKIATIOH. 

<A)  IVeeeasitr  and  Siifllcl«B07  in  Oenerml. 

{  60.  A  foreiffQ  telephone  company  Is  not 
exempt  from  payment  of  damaKes  to  abutting 
pioper^  bf  coDBtniction  of  ita  lines  in  a  street 
under  a  permit  from  the  state  and  a  city.— 
Southvestem  Telwraph  &  Tdepbone  Co.  r. 
Smithdtal  CTex^  6^. 

<B)  TrnUnv  Injnrlnv     Property  mm 

GrosBd  for  ConpeBaatioo. 

I  06.  Where  a  railroad  was  completed  across 
plaintiff's  land  before  an  action  for  appropria- 
tion and  damages,  damages  for  the  obstruction 
of  vater  courses  prior  to  the  action  were  re^ 
coTcrable  therein.— Missonri  ft  N.  A.  Ry.  Co.  T. 
Bratton  (Ark.)  231. 

{  100.  An  abutting  lot  owner  has  a  right  to 
grow  trees  on  the  sidewalk,  and  if  damaged  by 
telephone  wires,  contributing  to  depreciation  of 
market  valae  of  property,  the  injuries  should  be 
considered  as  If  caoaed  by  the  structure. — South- 
western Telegraph  ft  Telephone  Co.  t.  Smith- 
deal  (Tex.)  627. 

I  100.  A  telephone  line  may  have  been  con- 
structed by  authority  of  law  and  with  due  care, 
yet,  if  its  presence  on  the  street  causes  or  con- 
tributes to  depreciation  of  "market  value"  of 
abutting  property,  the  company  Is  liable. — Sooth, 
western  Telegraph  ft  Telephone  Co.  t.  Smith- 
deal  (Tex.)  627. 

I  119.  Where  telephone  lines  are  constructed 
In  a  street,  tbe  structure  is  an  additional  bur- 
den.—Southwestern  Telegraph  ft  Telephone  Co. 
T.  Smithdeal  (Tex.)  627. 

EMPLOYES. 

See  Matter  and  Servant. 

EMPLOYMENT. 

Of  brt^or,  lee  Bn^ers,  S  8. 

ENDOWMENT. 

See  Dower. 

ENROLLMENT. 

See  Becords. 

ENTICEMENT. 

Of  female,  see  Abduction. 

ENTRY, 

On  land,  by  force,  see  Forcible  Entry  and  De- 
tainer. 

ENTRY,  WRIT  OF. 

Actions  for  damages  for  wrongful  entry  upon 

or  injury  to  real  property,  see  Trespass. 

Actions  for  forcible  enti^  and  detainer,  see 
Forcible  Entry  and  Detainer,  4-29. 

Actions  for  recovery  of  pobsession  of  real  prop- 
erty, and  damages  for  detention  thereof  see 
Ejectment;  Trespass  to  Tiy  Title. 


EQUITABLE  DEFENSES. 

In  actions  at  law,  see  Action,  |  24. 

EQUITABLE  ESTATES. 

See  Mortgages ;  Trusts. 

EQUITABLE  ESTOPPEL. 

See  Estoppel,  IS  78-98 ;  Set-Off  and  Conntei 
claim,  f  & 

EQUITY. 

Kqiiitsble  action  as  distinguished  from  action  f 

law,  eee  Action,  I  24. 
nkiuitkble  defenses  m  action  at  law,  see  Actiot 

I  24. 

J'>iiiieRl)]e  estates,  see  Mortgages;  Trusts. 
] :H|njt!iil)le  estoppel,  see  Estoppel,  {S  78-98. 
KuLiirable  set-oS,  see  Set-OC  and  Counterclaio 

I  ^ 

Of  redemption,  see  Chattel  Mortgages,  |  203 

Mortgages,  {  504. 
Transfer  of  causes  from  equity  docket  to  la' 

docket,  and  vice  versa,  see  Trial,  f  11. 
Transfer  of  cause  to  law  docket,  see  Trial, 

11. 

Particular  auhjeett  of  eguttahle  inKnlfcMoii  an 
equitaUa  remeiiea. 

See  Cancellation  of  Instruments;  Fraudulet 
Conveyances,  88  222-30fi ;  Injunction  ;  Quie 
ing  Title :  Receivers ;  Reformation  of  Instri 
ments;  Specific  Performance;  Trusts. 

Contribution  among  co-sureties,  see  Priocipi 
and  Surety,  8  200. 

Establishment  and  enforcement  of  trust,  sc 
Tmsts,  II  369,  866. 

Relief  fran  Judgment,  see  Judgment,  H  407 
463. 

Review  on  appeal. 
Necessity  of  exceptions  for  purpose  of  revie* 
in  equitable  actions,  see  Appeal  and  Erro: 
8  250. 

Scope  and  extent  of  review  in  equitable  actiom 
see  Appeal  and  Error,  |  1009. 

I.  JUBiaDICTION.  PBIHOIPX.EB,  AXl 
MAXIMS. 

(B)  Remedr  at  Law  and  Multiplicity  « 
Salt*. 

To  establish  and  enforce  trust,  see  Trusts, 

sse. 

n.  ULOBSK  AND   STALE  DEBCAlfDf 

See  Quieting  Titie,  |  20. 

To  confirm  or  try  tax  title,  see  Taxation,  {  80: 

S  73.  To  justify  a  decree  divesting  titie  t 
land,  which  title  has  existed  for  many  year 
upon  oral  testimony  of  others  than  the  origini 
parties,  held,  that  the  cbaDcellor  must  be  satii 
oed  by  clear  and  positive  proof. — McKee  ' 
Downing  (Mo.)  7. 

m.  PABTIES  AHD  FBOOE8I. 

To  establish  end  enforce  trust,  aee  Trusts, 
300. 

T.  EVIDENCE. 

In  particular  proceedingt. 
See  Injunction,  U  128,  130. 
For  divorce,  see  Divorce,  88  115,  129. 
For  relief  from  judgment,  see  Judgment,  I  46' 
To  cancel  written  instrument,  see  Cancellatio 

of  Instruments,  8|  46,  47. 
To  foreclose  mortgages,  see  Mortgages.  |  403. 
To  reform  written  instrument,  see  Reformatio 

of  Jnatniments,  8  45. 
To  set  aride  transfers  in  fraud  of  creditors  c 

SQbseqneut  purchasers,  see  Fraudulent  Coi 

veyances,  I8  271-299. 
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Tm.  HEABiifO,  suBMisaionr  of  is- 
sues TO  JITBT,  Ain>  BEHEARINO. 

In  suits  for  Injunction,  see  Injunction,  f  130. 

In  suits  to  set  aside  transfers  in  fraud  of  cred- 
itors or  anbwquent  pnndiaseEti  ua  FAudn- 
lent  Connymaeoi,  |  806. 

Z.  DBOBEE  AHD  ENFOBOEMBHT 
THEREOF. 

For  dirozce,  see  DiToroe,  i  16& 

EQUITY  OF  REDEMPTION. 

See  Mortgaces,  {  594. 

ERROR,  WRIT  OF. 

See  Appeal  and  Error. 

ESTABLISHMENT. 

Of  boundaries,  see  Boundaries,  U  37-54. 
Of  schools,  see  Schoob  and  School  Districts,  { 
10. 

Of  street  railroads,  see  Street  Railroads,  SI  2i, 

51. 

Of  telegraphs  or  telephones,  see  Telegraphs  and 

Telephones.  |_20. 
Of  trnsts,  see  Trusts,  H  3S9;  S66L 

ESTATES. 

Bankrupts'  estates,  see  Bankruptcy, 

Created  by  deed,  see  Deeds.  I  124. 

Created  by  will,  see  Wills,  H  60O-6I2. 

Decedents*  estates,  see  Descent  and  Distribu- 
tion ;  Executors  and  Administrators ;  Wills. 

Beetrlctiona  on  creation  of  perpetuities,  see  Per- 
petuities. 

Particular  e$iate9. 
See  Dower ;  Homestead ;  Life  Estates.  - 
Estates  for  yean;  see  Landlord  and  TeoanL 
Tenancy  in  common,  see  Tttiancy  In  Common. 

S  1.  The  distinction  between  estate  on  limi- 
tation and  one  on  condition,  stated. — Diamond  t. 
Rotan  (Tex.  Civ.  App.)  106. 

§  10.  Under  a  deed  containing  a  limitation 
over  in  a  certain  event,  held,  that  the  grantee 
after  the  grantor's  death  became  seised  of  the 
fee-simple  title  by  a  merger  of  estates  so  as  to 
avoid  the  ^Eect  of  the  limltatioa.— Diamond 
T.  Rotan  (Tex.  Civ.  App.)  196. 

{  10.  Sayles*  Ann.  Civ.  St  1897,  art.  626, 
providing  that  merger  of  estates  should  not  af- 
fect the  remainder,  held  not  to  prevent  a  merger 
of  estates  in  the  grantee  in  a  deed  so  as  to  de- 
feat a  condition  therein.— Diamond  t.  Rotan 
(Tex.  CiT.  App.)  190. 

ESTOPPEL 

Z.  BT  BEOOBD. 

B^^dgment,  see  Judgment,  H  603,  017,  707- 


n.  BT  DEED. 


(A)  OveBtlon  mud   OpeMtlon  1b  Oeaeval. 

I  28.  Heirs  of  an  administratrix  conveying 
the  lands  of  her  husband  held  estopped  to  claim 
any  Interest  in  such  lands. — Bxoocks  t.  Pl^e 
(Tex.  C3v.  App.)  463. 

I  29.  Where  one  party  claimed  under  a  wat^ 
ran^  deed,  and  the  other  parties  claimed  under 
a  patent  issued  upon  a  surrey  made  under  a 
land  warrant  issued  to  the  same  grantor,  both 
parties  claimed  under  the  same  grantor,  and 
could  not  dispnte  his  title. — Martin  t.  Bentley 
(Ky.)  873. 


I  32.  A  grantee  accepting  a  second  deed  held 
estopped  from  claiming  any  land  not  embraced 
therein.— Poiterent  t.  Scarborough  (Tex.)  87. 

(B)  Estates  mMd  Btvhts  8iibse«aeBUr 

S  45.  Persons  claiming  under  a  patent  issued 
under  a  land  warrant  assigned  to  them  by  a 
grantor  held  to  take  title  subject  to  the  rishta 
of  the  grantee.— Martin  v.  Bentley  (Ky.)  873. 

nZ.  EQVTTABZX  ESTOPPEL 

To  assert  or  ienif  partteuter  fact;  righU,  dotM*, 
or  Nobilities; 

See  Partnership,  H  87,  88. 

Authority  of  officers  and  agents  of  corporations 

in  general,  see  Corporations,  S  425. 
Defects  in  or  objections  to  noUce  and  proof  of 

loss  under  insurance  policy,  see  Insurance,  { 

559. 

Grounds  for  avoidance  or  forfeiture  of  tnsur- 
ance  policy,  see  Insurance,  {(  372-392. 

Right  to  require  notice  and  proof  of  loss  un- 
der insurance  policy,  see  Inaaranee,  I  559. 

V^idi^^f  insurance  p(riiey,  see  Insurance,  H 

To  maintain  or  oppote  pariicular  remediem  or 
defenae*. 

See  Specific  Performance,  i  101. 

Appeal  or  other  proceeding  for  review,  see  Ap- 
peal and  Error,  H  154,  882;  Criminal  Law, 
I  1137.  I  «  — ,  . 

Objections  to  evidence,  see  Trial,  1 105. 

(B)  QvoanAs  stf  Bstoyvel. 

S  78.  Where  defendant  had  agreed  In  writinc 
to  sell  jplalntiff  his  farm,  and  subsequently  told 
plaintiff  he  would  secure  a  loan  for  him.  held 
that  be  was  not  estopped  to  repudiate  tbia 
promise  by  the  fact  that  plaintiff  relied  npon  it, 
there  being  no  considerauon  for  the  pfomiaek — 
Morris  v.  Letchworth  (Mo.  App.)  65^ 

i  92.  Parties  receiving  the  proceeds  of  a 
partition  Bale,  knowing  them  to  be  sudi,  held 
estopped  to  question  the  validity  thereof. — 
Hector  v.  Mann  (Mo.)  IIOO;  Same  v.  Warren 
(Mo.)  1119. 

{  92.  Where  plaintiffs  accepted  the  proceeds 
of  a  partition  sale,  they  thereby  elected  to  af- 
firm the  sale  and  were  estopped  to  qiieatkm  it. 
—Hector  V.  Warren  (Mo.)  1119. 

(O  PersoBs  AAe«ted. 

I  98.  A  anbseauent  purcdutser  of  a  part  of  a 
tract  of  land,  held  estopped  from  drying  that 
a  strip  of  land  had  beoi  previously  conveyed.— 
Brown  v.  Patterson  (Mo.)  1. 

EVIDENCE. 

See  Depositions;  Witnesses. 
Absence  of  evidence,  ground  for  continuance, 
see  Contintumce,  1 26;  Criminal  Law,  H  S9«- 

Admissibility  under  pleadings,  see  Pleading,  i 

380. 

Applicability  of  instructions  to  evidence,  sea 
Criminal  Law,  8  814;  Trial,  f  252. 

Comments  of  counsel  on  matters  not  sustained 
by  evidence,  see  Criminal  Law,  |  718. 

0>mments  of  judge  on  evidence,  or  witnesses, 
see  Criminal  Law,  |  656. 

Exceptions  to  evidence,  see  Trial,  {  105. 

Instructions  as  to  rules  of  evidence,  see  Crim- 
inal lAW,  H  778-787;  Trial.  M  203,  237. 

Instructions  ignoring,  see  Trial,  |  253. 

Instructions  on  evioence  or  witnesses  as  Inva- 
sion of  province  of  jnry,  see  Trial,  H  191. 
194. 
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Motion  to  strike  out  cridence,  see  Trial,  fi  06. 
i<iw\s  discovered  evideace  jrrouad  for  new  trial, 

ue  Criminal  Law,  (1  03^^;  New  Trial,  fif 

102. 160. 

Objectioni  to  «Tidence,  see  Criminal  Law.  S 

6^ 

Questions  of  fact  for  Jury,  see  Criminal  Law, 

5f  741.  742;  Trial,  H  136-143. 
Keception  at  trial,  see  Criminal  Law,  U  005- 

676;  Homicide,  S  266;  Trial,  S{  41-106. 
Xleoeption  by  arbitrators,  see  Arbitration  and 

Award,  |  34. 
Waiver  and  correction  of  errors  In  mlings  a  a 

to  admissibility  of  eridence,  see  Trial,  S  412. 

Aw  to  particular  faett  or  i§Muet. 

See  Adverse  Possession,  $|  67,  85;  Alteration 
of  Instmments,  i  29;  Boandaries,  }  37;  Com- 
promise and  Settlement,  S  23;  Dedication,  { 
44. 

Aee^tanee  of  deed,  see  Deeds,  }  104. 
Acknowledgment  of  written  Instruments,  see 

Acknowledgment  I  62. 
Adultery  as  ground  for  di-rorce,  see  DiToree,  IS 

115,  129. 

AKeocr,  see  Brokers,  I  8;  Principal  and  Agent, 
I  23. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  §  '280. 

Authority  of  corporate  officer  or  agent,  see  Cor- 
porations, S  432. 

Bar  of  statute  of  limitations,  see  Limitation  of 
Actions,  §  196. 

Breach  of  warranty  on  exchange  of  property, 
see  Exchange  of  Property,  S  13. 

Competency  of  witness,  see  Witnesses.  I  40. 

Consideration  of  bill  or  note,  see  Bills  and 
Notes,  i  493. 

Consideration  of  .contract,  see  Contracts.  I  88. 

Construction  of  contracts  of  sale,  see  Sales,  i 
87. 

Contributory  negligence  of  servant  Injured,  see 

Master  and  Servant,  {  281. 
Creation,  existence,  and  validity  of  trust,  see 

Tmsts,  H  44.  89. 
Damages,  see  Damages,  |i  163-189. 
Death,  see  Death,  }  2. 

Delay  in  transportation  or  delivery  <ff  goods, 

see  Carriers,  IS  104.  185. 
Delivery  of  deed,  see  Deeds.  |  200. 
Execution  of  deed,  see  Deeds,  I  207. 
Frand  in  procuring  settlement,  see  Compromise 

and  Settlement,  t  23. 
Fraud  or  undue  innuence  in  procuring  execution 

of  wUl,  see  Wills,  S6  163,  166. 
E^odulent  conveyance,  see  Fraudalent  Convey- 
ances, IS  271-209. 
Good  faith  of  purchaser  of  bill  or  noto  andpay- 

ment  of  value,  see  Bills  and  Notes,  S  509. 
Good  faith  of  purchaser  of  land,  see  Voidor 

and  Porcbaaer,  U  242-244. 
Impairment  (tf  earning  capacity,  see  Damages, 

i  178. 

Incompetency  of  fellow  servsnt,  see  Master  and 

Servant,  |  279. 
Insanity  of  insured,  see  Insurance,  S 
InsolvencT  ot  maker  of  note,  see  Bills  and 

Notes,  §  516. 
Loss  of  or  injory  to  goods  in  coarse  of  trans- 

portatioD,  see  Carriers,  S  185. 
Loss  of  or  injury  to  property  la  general,  see 

Damages,  |  174. 
Negligence  of  fellow  aerrant,  sea  Master  and 

Servant  I  279. 
K^ligence  of  master  eanring  Injury  to  servant, 

see  Master  and  Servant,  I  278. 
Payment,  see  Payment,  H  65-75. 
P^ment  of  UU  or  note,  see  Bills  and  Motes,  | 

Prpzimato  cause  of  death  of  gnest  at  lodging 

house,  see  Innkeei»ers,  8  10. 
Testamentary  capacity,  see  Wills,  S  I>2. 
Title  of  mortgagor,  see  Mortgages,  |  463. 
mtle  to  property  sold  at  tax  sale,  see  Taxation, 

S  T8B* 

Validity  of  deed,  see  Deeds,  S  211. 


In  actioM  hy  or  «pa<M(  iwrfwutar  eloMSt  of 
person*. 

See  Adjoining  Landowners,  I  7;  Brokers,  1} 
84-86-  Oarriers.  |9  104,  185,  228,  276,  316- 
818,  381;  Master  and  Servant,  81  40,  OT), 
265-281;  Municipal  Corporations.  {  810; 
Principal  and  Agent.  S  190;  Railroads,  88 
347.  3^,  441,  443.  481,  482. 

Telegraph  or  telephone  companies,  see  Tslft' 
graphs  and  Telephones,  |  66. 

In  particular  civH  action*  or  proceeding*. 
See  Forcible  Entry  and  Detainer,  1.28;  Tres- 
pass to  Try  Title,  |  38. 

For  breach  of  contract  by  servant,  see  Master 

and  Servant,  {  €5. 
For  breach  of  contract  for  carriage  of  passen* 

ger,  see  Carriers.  8  276. 
For  breach  of  contract  of  sale,  see  Sales,  SS 

383,  384.  415. 
For  breach  of  warranty  of  goods  sold,  see  Sales, 

8  441. 

For  compensation  of  broker,  see  Broken,  H 

84-86. 

For  death  of  guest  at  lodging  house,  see  Inn- 
keepers, 8  10. 

For  delay'in  transportation  or  delivery  of  goods, 
see  Carriers,  ${  104.  185. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  S  228. 

For  divorce,  see  Divorce,  88  115,  120. 

For  ejection  of  passenger  or  Intruder  from  train, 
see  Carriers.  I  381. 

For  equitable  relief  against  judgment,  see  Judg- 
ment. I  461. 

For  injunction,  see  Injunction,  {{  128, 130. 

For^^uries  at  railroad  crossings,  see  Railroads, 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  \  819. 

For  injuries  from  fires  caused  by  deration  of 
railroads,  see  Railroads,  H  481,  4SE. 

For  injuries  from  negligence,  see  Negligence,  81 
121,  134. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  |  6(1. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  81  441,  443. 

For  injuries  to  passengers,  Aee  Garrien,  U 
S1G-81& 

For  injuries  to  persons  on  or  near  railroad 
tracks,  see  RaUroads,  8  3^. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, 88  265-281. 

For  loss  of  or  injury  to  goods  in  course  of  trans- 
portation, see  Carriers,  8  185. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  I  228. 

For  malicious  prosecutions,  see  Malicioos  Proa- 
ecuUon,  fiS  5U.  64. 

For  new  trial,  see  New  Trial,  1 150. 

For  price  or  value  of  goods  sold,  see  Sales,  | 
359. 

For  wrongful  discharge  of  servant,  tee  Master 
and  Servant.  8  40. 

On  jud^'ment,  see  Judgment,  8  942. 

Probate  proceedings  and  actions  relating  to 
wUls  or  probate,  see  Wills,  8  302. 

To  cancel  written  instrument,  see  CancellatloD 
of  Instruments,  89  45,  47. 

To  establish  boundaries,  see  Boundaries.  |  37. 

To  foreclose  mortgage,  see  Mortgages,  8  463. 

To  protect  easement,  see  Easements,  8  61. 

To  recover  earnest  money  from  broker,  see  Bro- 
kers, 1 106. 

To  recover  prmierty  exclianged,  see  Exchange 
of  Property,  I  13. 

To  reform  written  Instrument,  see  Reforma- 
tion of  Instruments.  I  45. 

To  set  aside  transfer  in  fraud  of  mditois  or 
subsequent  purchasers,  see  Fraudnlent  Con- 
veyances. 81  271-290. 
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In  eHminal  proteemtioiu. 


See  Adalterj,  I  14;  Awatllt  and  Batt^,  H 
S3~92;  Borgfarr.  I  41:  Criminal  Lav.  If 
304-560;  Oamiiw.  J  97;  Homicide,  If  144r. 

Mrki^/^°" 

A^HcaUon  for  new  trial,  ice  Criminal  Law,  |( 

Vlolatiou  oi  liqaor  lawa,  wet  Iiitoxieatinc  liq- 
uors, H  288.^0. 

Review  mi4  proeedurt  thereom  <»  sppeUat* 
court*. 

Matter!  considered  in  determining  qoestiona, 

see  Api>eal  and  Error,  |  837. 
Presentation  of  evidence,  hj  bill  of  ezceptioDa, 

case,  or  statement,  see  Appeal  and  Error,  | 

G4S.  ■ 

Reriew  of  mllnga  as  dependent  on  Motion  for 
new  trial  In  lower  court,  see  Appeal  and  Er- 
ror, i  289. 

Beview  of  mHnga  as  dependent  on  prejadidal 
nature  of  error,  see  Appeal  and  Eiror,  H 

1050-1057. 

Beriew  of  niUngs  as  dependent  on  presentation 
of  evidence  in  record,  see  Criminal  Law,  {{ 
liao-1124. 

Review  of  snfflcienc}-  of  evidence,  see  Api>eal 
and  Error.  If  294.  98&-1011;  Criminal  Ijbw, 

il  1159,  ueo. 

I.  JVDIOXAI.  HOnOB. 

In  criminal  prosecutions,  see  Criminal  Law,  | 

I  12.  Courts  ma7  take  judicial  notice  that  a 
county  has  less  than  a  certain  population.— 
Davidson  t.  Schmidt  <Mo.  App.)  552. 

I  20.  The  court  takes  Judicial  notice  of  the 
custom  that  authority  to  a  broker  to  sell  land 
carries  with  it  the  obligation  to  furnish  an 
abstract  of  title.— Watbbia  t.  Thomas  (Mo. 
App.)  1068. 

I  20.  The  Court  of  Civil  Appeals  will  take 
Judicial  notice  that  the  greater  part  of  a  rail- 
road's tolling  stock  is  required  to  be  constantly 
in  use  on  its  varioua  lines,  but  that  only  a  com- 
paratively small  portion  would  be  normally  in 
a  certain  city.— City  of  Tyler  v.  Coker  (Tex. 
Civ.  App.)  720. 

I  22.  The  Court  of  Civil  Appeals  will  take 
judicial  notice,  as  a  geographical  fact,  that  a 
Hpecified  railroad  operates  a  main  line  and 
branches  within  the  state,  traversing  different 
oooDties,  and  ^at  some  of  those  lin^  do  not 
pans  through  a  certain  city.— City  of  Tyler  v. 
Coker  (Tex.  Civ.  App.)  729. 

§  25.  The  conrt  takes '  judicial  notice  of  an 
incorporated  niunicipali»  and  its  location. — 
Schefiler  t.  City  of  Hardin  (Mo.  App.)  569. 

I  43.  Tb»  court,  in  an  action  on  the  bond  of 
a  sheriff  for  a  false  return,  held  not  authorized 

to  take  judicial  notice  of  the  fact  that  plaintiff 
appeared  in  such  action.— State  ex  rel.  Armour 
Packing  Co,  r.  Dickmann  (Mo.  App.)  29. 

H.  FBEIUIIFTIOHB. 

Rebuttal  of  presumption  of  death  from  abseDce, 
see  Death,  |  2. 

Am  to  partiaiiar  faeta  or  iasuet. 

Acceptance  of  deed,  see  Deeds,  |  194. 

Authority  of  husband  as  wife's  agent,  see  Hus- 
band and  Wife,  9  138, 

Competency  of  minor  as  witness,  see  Witnesses, 
i  40. 

Deatli,  see  Death.  S  2. 

Negltarence  of  connecting  carrier,  see  Carriers, 
S  185. 

Payment,  see  Payment,  |  05. 

I'rejudice  from  error  in  trial  court,  see  Appeal 

and  Error,  t  1081. 
Unsafe  condition  of  buildings  on  adjoining  lands, 

see  Adjoining  Landowners,  f  7. 


I»  par1ie%lmr  cMI  meHamt  cr  prtceeMmga. 
For  jujnries  tnm  n^lfcaee,  aec  Ne^icence,  | 

For  injuries  to  animals  on  or  near  railroad 

tracks,  see  Railroads,  f  441. 
For  injuries  to  paiaengeia,  see  Oanien,  i  SK. 
For  Injuriea  to  aerrants,  aee  llaater  mnd  Serr- 

anCf  26S. 

For  loss  of  or  injuries  to  goods  bj  oonDectiiis 

carriers,  see  Carriers,  1 185. 
For  malicious  prosecution,  see  MalicioaB  Pm- 

ecntion,  1  56. 

I  54.  Under  the  fscts,  held  It  conld  not  bf 
presumed  from  a  sheriff  seising  property  in  n- 
plevin  that  the  bond  waa  delivered  to  and  ap- 
proved by  him,  aa  required  by  Bev.  St.  l&r.*. 
c.  56,  I  4465  (Ann.  St.  1906,  p.  2450).  to  be 
the  statntotT  Iwnd  authorising  summair  jod:- 
ment— Huttlr-McDermid  Pearl  Button  Oo.  t. 
Springfield  ^irt  Co.  (Mo.  App.)  1094. 

S  54.  One  presumption  cannot  be  made  tli-> 
basis  of  another  presnmptioc — Missouri,  K.  ft 
T.  By.  Ca  of  Texaa  t.  Byrd  (Tex.  Civ.  App  v 

738. 

S  67.  Where  It  appeaiv  tliat  a  certain  jndcr 
presided  at  some  of  tiie  judicial  steps  in  a  par- 
tition proceeding,  it  will ,  be  prestuned  in  th)* 
absence  of  a  showing  to  the  contrary  tbat  he 
presided  throu^ont.— Hector  t.  Mann  (Mo.) 
1109;  Same  v.  Warren  (Mo.)  1110. 

I  71.  Where  a  notice  of  renewal  waa  sent  by 
mail,  it  ia  presumed  to  have  been  received,  bat 
this  presumption  may  l>e  leibntted. — Blatlienthal 
r.  Atkinson  (Arlc)  SUK 

{  71.  The  recdpt  of  a  letter  win  be  piesnmed 
from  proof  tbat  it  was  property  addmwd. 
stamped,  and  mailed^— Sills  t.  Bur^  (M&  App.) 
005. 

I  71.  Where  there  was  no  evidence  that  a 
letter  constituting  a  part  of  a  contract  W8« 
mailed,  that  the  writer  testified  that  he  dictated 
it  to  his  stenographer,  and,  according  to  the 
usual  course  of  business,  it  must  have  been 
mailed,  did  not  raise  a  presomption  tha.t  it  was 
received  by  the  addressee^Sills  t.  Buiie  ^o. 
App.)  605. 

I  88.  The  law  Jkeld  to  presume  that  pablic 
officers  will  perform  their  duties  when  called 
on.— State  ex  rel.  Abbott  v.  Adeock  (Mo.)  IIOOl 

m.  BUBOEir  OF  PBOOF. 
A«  io  particidar  fact*  or  iftMS. 

See  Damages,  S  163. 

CompMisation  of  broker,  see  Brokers,  {  84. 
Condition  of  buildings  on  adjoining  lands,  ace 

Adjoining  Landowners,  |  7. 
Considerabon  of  bill  or  note,  see  Bills  and 

Notes,  I  493. 
Error  in  trial  court,  aee  Appeal  and  &ror,  | 

901. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  S  163. 

Fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, H  271,  276. 

Good  faith  of  irarchaser  of  bill  or  note  and  pay- 
ment of  value,  see  Bills  and  Notes,  |  497. 

Good  faith  of  pnrchaser  eC  land,  aee  Vmdor 
and  Purchaser,  i  242. 

In^^stice  court,  aee  Jnatices  of  the  Peace,  | 

Payment,  see  Payment,  I  97. 
Testamentary  capacitr,  we  Wilb,  |  02, 

In  particular  cfojf  acfione  or  proeeedinga. 
See  Trespass  to  Try  Title,  8  38. 
For  breach  of  contract  of  sale,  see  Sales,  |  415. 
For  injuries  to  animals  on  or  near  imfiroad 

tracks,  see  Ballroads.  ]  441. 
For  iuj.uriea  to  servants,  see  Master  and  Serr- 

antfl  265. 
On  insurance  pollries,  see  Insurance,  |  646l 
To  restrain  execution,  see  Execution,  |  172. 
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To  aet  uMe  traiufen  in  fraud  of  cr«dlton  or 
■nbseqaent  porchaiierB,  Me  Fraudulent  €!on- 
Teyances,  H  271,  276. 

I  01.  Where  the  allegation!  of  an  answer 
and  coanteiclaim  were  denied  bj  the  reply,  and 
no  proof  waa  offered  to  establish  the  defenses 
set  up  therein,  judgment  properly  went  against 
defendant  as  to  such  defenses.— Heradon  t. 
Louisville  Nat.  Banking  Co.  (Ky.)  835. 

I  96.  In  an  action  for  damages  to  plaintitTs 
land,  through  an  overflow  from  construction  of 
defendant's  road,  an  instruction  as  to  burden  of 
proof  held  erroneoas.— Qurley  t.  San  AntMito 
&  A.  P.  Ry.  Co.  CTex.  Civ.  App.)  602. 

IV.  BEIXVAKCT,BEATEBIAIJTT,  AITD 
COMPBTEHOT  IM  OENERJUL 

<A)  Faots  iM  I«sm«  »a<  Kclevaat  to  bsaes. 

In  criminal  i^osecnflima,  aee  Orlmlnal  Law,  SS 

338-366. 

I  100.  The  receipt  of  a  letter  may  be  shown 
by  circumstantial  evidence.— SlDs  t.  Burge  (Mo. 
App.)  605. 

fi  113.  The  actual  value  of  a  mining  lease  is 
not  shown  by  evidence  of  what  a  subsequent 
lease  on  the  same  tract  brought  on  a  sale  four 
or  five  years  later.— Pitman  v.  Ball  (Mo.  App.) 
10S2. 

I  113.  Trade  publications  held  Inadmissible 
to  show  market  price  of  a  delayed  shipment  of 
Bheep  at  the  place  of  destination  on  a  certain 
date.— Oalveston,  H.  &  S.  A.  Ry.  Co.  r.  Word 
(Tex.  Civ.  App.)  478. 

<B)  Rm  Oeatie. 

In  criminal  proseculfons,  see  Criminal  Law,  S 
366. 

I  127.  Ezpressioiis  of  pain  ottered  by  a  per- 
Bon  receiving  a  personal  injury  held  admissible 
as  illustrative  of  the  character  and  extent  of 
the  injury.— St.  Louis  Southwestern  Ry.  Co.  v. 
Jacltson  (Ark.)  241. 

f  128.  A  pt^ician  In  describing  the  result 
of  an  examination  of  a  patient  sustaining  a  per- 
sonal injury  held  authorized  to  give  certain 
statements  of  the  patient  made  to  him  in  the 
course  of  the  examination.- Brady  t.  Springfield 
Traction  Co.  (Mo.  App.)  1070. 

(Cy  Slaallav  Faeta  mad  TraasMtiona. 

Other  offenses,  see  Criminal  Law,  {|  369,  372. 

f  142.  In  an  action  for  breach  of  contract  to 
Install  a  pumping  plant  on  a  rice  plantation  re- 
sulting in  the  loss  of  rice  crops,  certain  evidence 
held  admissible  on  the  issue  en  damages.— Erie 
City  Iron  Woik»  t.  Moble  (Tex.  ^Iv.  App.)  172. 

(D)  Matertalltr. 

In  criminal  prosecutions,  see  Criminal  Law,  ] 
384. 

S  147.  Negative  evidence  is  admissible  to  dis- 
prove the  sounding  of  the  whistle  at  a  crossing. 
—Chesapeake  A  O.  Ry.  Go.  v.  Brashear's  Adm^x 
(Ky.)  2t7. 

(■)  CoatyeieaeT'. 

In  criminal  proKcnUons,  see  Criminal  Law,  i| 

V.  BEST  AMD  SEOONDABT  EVIDENCE. 

In  criminal  prosecutions,  see  Criminal  Law,  |i 

parol  evidence  to  supply  lost  execntlon,  see 
Records,  S  17. 

I  158.  To  show  Uiat  a  person  Is  insolvent, 
aecondaty  evidence  that  he  nad  filed  a  petition 
in  bankruptcy  and  turned  over  bis  property  to . 


the  trustees  is  improper.— Urst  Xat.  Bank 

Robinson  (Tex.  Civ.  App.)  177. 

I  171.  In  an  action  against  a  railroad  com- 
pany for  Injuries  to  a  passenger  by  falling  Iota 
a  hole  on  another's  land,  adjacent  to  an  ap- 
proach to  the  depot,  the  admission  of  a  cer- 
tified copy  oi  a  aeed  held  to  relate  to  a  col- 
lateral matter,  so  that  It  need  not  be  shown 
that  the  original  waa  not  'obtainable  before  in- 
troducing the  certified  copy.— St  Louis  &  S.  F.. 
R.  Co.  V.  Caldwell  (Ark.)  1034. 

I  174.  In  an  action  for  injuries  from  fire  set 
by  sparks  from  passing  locomotives,  admission 
of  copies  of  certain  train  records  held  error,— 
Cathey  t.  Missouri,  K.  &  T.  By.  Co.  of  Texas 
(Tex.  Cir.  App.)  217. 

8  175.  -Field  notes  and  maps  prepared  for 
and  used  in  the  general  land  office,  held  admis- 
sible as  original  evidence.— Finhei^  v.  Gilbert 
(Tez.  av.  App.)  979. 

VI.  DEHOMSTBATIVE  EVIDEMCE. 

In  criminal  prosecution,  see  Criminal  Law,  ^ 
404. 

Vn.  ADIOSSIOMS. 

(A)  Hatara*  Fona,  and  laoMeato  la  G«a>- 

eral. 

I  213.  Where  llhere  was  no  evidence  of  a'nr 
negotiations  for  a  compromise,  plaintiff'B  testi- 
mony that  defendant  made  her  an  offer  of  settle- 
ment, but  they  did  not  settle,  was  admissible ; 
being  merely  the  recital  of  a  tact— HUbum  v. 
Phcenix  Ins.  Co.  (Mo.  App.)  63. 

I  215.  A  statement  signed  by  plaintiff  in  a 
personal  injury  action,  giving  the  circumstances 
of  bis  injury,  held  admissible  as  a  declaration 
against  inteiest^^t  Louis,  I.  M.  &  S.  By.  Co. 
V.  Dallas  (Aifc.)  247. 

(C)  Bx  Gvaatom,  Former  Owaen,  or  PrlT- 
lea. 

I  ^0.  Admissions  made  by  one  In  possession 
of  real  estate  as  to  his  claims  may  be  proved 
by  third  persons  as  against  bis  subseQuent  pur- 
cnaser. — Brown  v.  Patterson  (Mo.)  1. 

<D)  By-  Aveats  or  Other  Repreaentatlveit.. 

I  241.  In  a  broker's  action  for  commtsslons- 
for  procuring  the  sale  of  land,  evidence  held  ad- 
missible as  against  all  of  defendants  as  to  state- 
ments to  plaintiff  by  the  son  of  one  defendant,, 
relating  to  the  sale  of  the  property.— Sills  v.. 
Bntge  (Mo.  App.)  606. 

(B)  Proof  aa4  BBeot. 

S  285.  The  receipt  of  a  letter  may  be  shown: 
by  admissions  of  the  person  to  whom  It  was  ad- 
dressed.—Sills  V.  Bu^  (Mo.  App.)  606. 

Vm.  DEGUkBATIOMS. 

(A)  Katnre,  Form,  and  Incidents  la  Gen- 
eral. 

8  267.  In  proceedings  to  restrain  defendant 
from  re-engaging  in  the  photograph  business, 
evidence  of  plaintiff  as  to  a  statement  made  by 
defendant  to  plaintiff's  partner  held  not  mere- 
hearsay,  but  admissible  for  the  jury  to  deter- 
mine whether  tbe  statement  induced  plaintiff 
to  act.— Parrish  t.  AdweU  (Tex.  Civ.  App-)  441. 

I  269.  In  an  action  on  a  life  policy 'wher» 
it  appears  that  Insured  disappeared  and  has  not 
been  heard  from  for  more  than  seven  years,, 
evidence  of  declarations  bv  insured  when  he 
left  home,  of  tlie  purpose  of  his  trip,  and  when 
he  would  return,  is  admissible.— Bradley  v.  Mod- 
em Woodmen  of  America  (Mo.  App.)  69. 

S  274.  Where  a  father  conveyed  to  a  son  and 
a  daughter  parts  of  a  tract  of  land,  declara- 
tions made  by  him  as  to  the  boundary  between 
them  held  competent  evidence  against  those 
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clalmlne  under  the  danghter.— Justice  t.  Jnatice 

—  f.)  351. 


(Ky.) 


IX.  HEAB8AT. 


%  314.  In  an  action  for  iojuries  to  a  pa»- 
Henger,  eridence  by  a  witness  that  the  person 
injurra  had  told  her  that  she  had  attempted  to 
commit  abortion  on  henwlf  would  be  heaiu^. — 
EI  Paso  A  K.  n  Ry.  Ga  r.  Landon  (Ter.  Civ. 
App.)  744. 

S  317.  Certain  testimony  of  a  witness.  In  an 
action  against  a  telegraph  company  for  delay 
fn  deliTerinz  a  messace,  keld  Inadmissible  as 
hearsay. — Western  Union  Telegraph  Co.  T. 
Douglass  (Tex.  Civ.  App.)  488. 

I  318.  In  an  action  for  injuries  from  fire  aet 
by  sparks  from  passing  locomotives,  allowing  a 
witness  to  read  from  certain  train  records  not 
made  in  bis  presence,  error.— Cathey  t.  Mis- 
sonri,  K.  &  T.  Ry.  Co.  of  Texas  (Tex.  av.  App.) 
217. 

I  318.  In  an  action  for  injuries  from  fire  set 
by  apaiks  from  passing  locomotives,  held  proper 
to  allow  the  train  dispatcher  to  testify  from 
information  on  his  "train  sheet"  as  to  certain 
matters.— Oathey  v.  Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  (Tex.  Cflv.  App.)  217. 

{  322.  Evidence  of  rumors  in  the  vldoity  of 
the  home  of  a  person  who  has  not  been  heard 
from  for  more  than  seveu  years,  as  to  the  cause 
of  his  leaving  home,  is  hearsay,  and  inadmissible. 
—Bradley  v.  Modem  Woodmen  of  America  (Mo. 
App.)  69. 

X.  DOCUMENTART  EVIDENCE. 

Depositions,  see  Depositions,  |  96. 
In  criminal  prosecutioas,  see  Criminal  Law,  | 
438. 

Use  of  writings  to  refresh  memory  of  witness, 
see  Witnesses,  f  255. 

(B)  Ilx«mpllfle«tloiia,     Trauwlpta*  «bA 

Certlfled  Copies. 

i  342.  An  indorsement  made  on  an  original 
grant  of  land  on  file  in  the  General  I^nd  Of- 
fice held  an  archive  of  the  office,  rendering  a 
certified  copy  of  the  indorsement  admissible  in 
evidence.— Davidson  v.  Ryle  (Tex.)  616. 

I  342.  A  certified  sketch  from  a  map  held  ad- 
missible as  evidence  of  whatever  appears  there- 
on.—Finberg  T.  Gilbert  CTex.  Civ.  App.)  979. 

i348.  A  certificate  to  a  copy  of  a  foreign 
gment  held  sufficient.- Yam  v.  Arnold  Hat 
Co.  (Tex.  Civ.  App.)  693. 

(O)  Fvint*  VMiuw»  »B«  PmMleatlOBB. 

Admissibility  of  catalogues  as  evidence  of  sale, 

see  Sales.  |  87. 
In  criminal  prMecatlonB,  lee  Criminal  Law,  I 

43a 

(D)  ProdnetloB,  AatbcnticatloB,  mod  Ef- 
feet. 

!  372.  Sayles'  Ann.  Civ.  St.  1897,  art.  2312, 
as  amended  by  Act  April  23,  1907  (Oen.  Laws 
1907,  p.  308,  c  165),  held  not  to  authorize  the 
admission  of  a  will  In  evidence,  in  the  absence 
of  a  judgment  probating  it— Dean  Furrh 
(Tex.  Civ.  App.)  431. 

XI.  PAROI.  OB  EXTRINSIC  EVI- 
DENCE AFFECTING  WRTTINOS. 

(A)  CoBtradletlBKj  Varrtav,  or  Addlnv  <» 
Terms  of  writtcB  InntrameBt. 

S  400.  In  replevin  for  machinery  sold  under 
written  contracts,  or  orders  of  purchase,  parol 
evidence  as  to  representations  or  warranties  or 
other  matters  outside  the  sale  order  was  inad- 
missible—Rdiinson  ft  Ca  ligon  .(Mo.  App.) 
690. 


i  419.  Evidence  at  tbt.  aetiial  considetaHaii 
of  a  check  delivered  sabject  to  a  writtea  mem< 

orandum  held  admissible.— Foxworthy  v.  Adams 

(Ky.)  381. 

I  419.  Oral  evidence  held  not  admissible  to 
vary  or  contradict  a  written  compromise  agree- 
ment.—Hurr  V.  Metropolitan  St  Ry.  Co.  (Mo. 
App.)  1057. 

9  420.  Parol  evidence  held  not  admissible  to 
import  a  cfmdition  into  an  absolute  deed.— Se- 
lari  T.  eelari  (Tex.  Civ.  App.)  997. 

<C)  8«paur«t*  or  SBbaeqBeKt  Or«d  Asm*- 
■s*«t. 

I  441.  Where  no  fraud  was  charged  In  con- 
nection  with  the  obtaining  or  execution  of  writ- ' 
ten  orders  of  purchase  of  madiinery,  all  previ- 
ous onderstandings  or  arrangements  between  the 
parties  or  their  agents  were  merged  In  tbe 
contracts.— Robinson  ft  Co.  v.  Ugon  (Mo.  App.) 
590. 

(D)  C«»stra«tlM  ttV  AppllMtlOB  Af  iMM- 
Kumm*  of  WrittOB  InBtnusemt. 

S  448.  A  written  contract  is  neither  varied 
nor  contradicted  by  parol  testimony  which  mere- 
ly makes  certain  Uiat  which  the  face  of  the  con- 
tract leaves  oncertalo  as  to  what  tbe  intention 
of  the  parties  was.— MoDtg(»nery  ft  Co.  v.  Ar- 
kansas Cold  Storage  ft'Ice  Co.  (Arit.)  76S. 

I  460.  A  receipt  given  to  an  accident  insur- 
ance company  held  to  be  so  ambiguous  as  to  war- 
rant admission  of  parol  evidence  to  show  it  was 
only  intended  to  partially  settle  for  a  second 
Injury.— Tbetford  v.  General  Accident  Aasur. 
Corp.,  Limited  (Mo.  App.)  S9. 

{  450.  A  clear  and  anambiguous  written 
agreement  to  take  property  "subject  to  all  taxef 
due  thereon"  is  not  subject  to  ctmstniction  or 
explanatory  testimony  to  show  an  agreement  to 
assume  the  same.— Toepperwein  v.  City  of  San 
Antonio  (Tfex.  ClT.  App.)  €99. 

8  4S2,  Parol  evidence  Is  admissible  to  aid  in 
construing  a  deed  containing  a  latmt  amUguIty. 

—Justice  V.  Justice  (Ky.)  ^1. 

S  460.  Where  a  written  contract  for  the  stor- 
age of  apples  provided  that  it  was  subject  to  all 
rules  and  regulations  governing  tbe  storage  of 
apples,  but  was  silent  as  to  what  tbe  rules  and 
refnilations  were,  it  was  necessary  to  resort  to 
evidence  aliunde  to  ascertain  what  Uiey  were.— 
Monteomery  &  Co.  t,  A''WT'fr«  Cold  Storage  ft 
Ice  Co.  (Ark.)  768. 

f  460.  Admissibility  of  extrinsic  evidence  to 
identify  the  land  sought  to  be  recovered  with 
that  deacrilwd  in  plalntllTs  patent  determined.- 
Finberg  v.  Gilbert  (Tex.  Oir.  App.)  OTBl 

XH.  OPINION  EVIDENCE. 

In  criminal  proaecatloiu,  see  Crimioal  Law,  | 
448. 

(A)  CoBelnsloa*    and    OplBloms    of  Wtt- 
Mftases  1b  Oeaeral. 

S  471.  The  testimony  of  a  witness  Md  admis- 
sible as  a  statement  of  a  tact.— St.  Looia  South- 
western Ry.  Co.  V.  Jackson  (Ark.)  241. 

I  471.  In  an  action  for  the  deatfa  of  a  car 
Inspector  evidence  tbat  It  was  negligent  opera- 
tion for  the  trainmen  to  run  the  engine  in  the 
yards  without  rinzing  the  bell  or  giving  warn- 
ing was  iaadmissible  as  the  opinion  of  tbe  wlt- 
ness.- Russell's  Adm'r  t.  Lonisrille  ft  N.  B.  Ga 
(Ky.)  841. 

I  471.  An  answer  on  cross-examination  held 
not  subject  to  objection  that  it  would  be  stat- 
ing a  conclusion, — Chenoweth  v.  Sutherland 
(Mo.  App.)  1055. 

I  471.  Inquiries  keld  not  open  to  objection 
of  calling  for  conclusion.— Chenoweth  T.  Snther- 
land  (Mo.  App.)  1055. 
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I  471.  The  testimoDj  of  a  witDen  that  a 
Tierson  was  an  honest  man  la  tnadmisBiUe  as  the 
opinion  of  the  witness.— DaTidson  t.  Ryls  CTez.) 

616. 

S  471.  A  statement  by  a  witness  held  not  ob- 
jectionable as  being  his  conclusion. — Ft  Worth 
^  D.  G.  Br.  Co.  V.  Arthur  (Tex.  Cir.  App.)  213. 

f  471.  A  blue  print  of  surrey  introduced 
with  the  testimony  of  the  surreror  la  not  i^jec- 
tionable  as  the  conclusions  of  the  witness.— 
Finberg  v.  Oilbert  (Tex.  Civ.  App.)  979. 

I  472.  It  is  improper  to  ask  a  witness  wheth 
«r  certain  acts  constituted  negligence.— Teepen 
T.  Taylor  (Mo.  App.)  1062. 

I  472.  In  an  action  for  injuries  to  an  em- 
ploy6  while  repairiug  an  engine  on  a  track,  the 
opinion  of  a  witness  held  inadmissible  because 
the  jury  could  determine  the  facts  from  the 
evidence.— Houston  &  T.  CX  R,  Co.  t.  Hanks 
(Tex.  av.  App.)  136. 

I  472.  In  an  action  against  a  railroad  for  in- 
juries to  stock  in  traosportation,  certain  o^n- 
ion  evidence  held  incompetent.— Texas  &  P.  By. 
Co.  V.  Jones  (Tex.  C*v,  App.)  194. 

i  474.  One  hetd  qualified  to  testify  to  the  val- 
ue of  a  stock  of  merchandise. — Culver  v.  Wil- 
liamsbai^  City  Fire  Ins.  Co.  (Mo.  Ak>.)  540. 

I  474.  A  witness  held  competent  to  testify 
as  to  the  value  of  a  building  destroyed  by  fire. 
—Ft.  Worth  4  D.  C  Ry.  Co,  v.  Arthur  (Tex. 
Civ.  App.)  213. 

S  474.  A  witness,  who  had  known  plaintiff 
for  several  years,  though  not  a  physician  or 
expert,  could  testify  that  he  did  not  seem  healthy 
after  he  was  injured.— Missonzl,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Farris  (Tex.  Civ.  App.)  497. 

I  BOl.  A  witness  In  a  will  contest  on  the 
^ound  of  undue  influence,  held  not  competent  to 
give  his  opinion  as  to  whether  testatrix  was 
mentally  able  of  resisting  a  command  of  her 
daughter,  made  the  principal  beneficiary.->-Smitfa 
V.  BosweU  (Ark.)  264. 

I  501.  Plaintiff's  testimony  as  to  market  val- 
ue of  his  burned  grass  held  admissible.— <rexas 
Cent.  B.  Ca  T.  Quails  (Tex.  Ctv.  App.)  14a 

(B)  Snbjeets  of  Bxpcrt  Testimony. 

I  525.  An  expert  may  show  that  a  disc  plow, 
■which  was  in  a  building  at  the  time  of  its  de- 
struction by  fire,  was  of  no  value  after  the  gre.— 
Ft.  Worth  ft  D.  a  Ry.  Co.  v.  Arthur  (Tex. 
Civ.  App.)  218. 

i  528.  The  testimony  of  a  physician  as  to 
the  results  produced  by  a  personal  injury  held 
competent— City  of  Georgetown  v.  Groff  (Ky.) 
838. 

S  529.  In  an  action  against  a  railroad  for 
damages  to  plaintiff's  land,  through  overflow 
from  the  constructioD  of  defendant's  road,  cer- 
tain expert  testimony  held  admissible.— Gurley 
V.  San  Antonio  ft  A.  P.  By.  Co.  (Tex.  Civ.  App.) 
502. 

(O)  Competeser  of  Blxperts. 

I  537.  A  witness,  not  a  medical  graduate, 
held  qualified  to  testify  as  to  the  condition  of 
plaintiff's  len  after  they  were  Injured.— Mis- 
souri, K.  ft  T.  Ry.  Co.  of  Texas  v.  Farris  (Tex. 
Civ.  App.)  497. 


tD)  Bxmnlaailen  of  Bxpcrts. 

5SS0.  An  expert  held  entitled  to  give  his 
nion  as  to  the  value  of  the  material  in  a 
"building  based  on  a  detailed  statement  of  the  di- 
mensions of  the  building,  and  the  character  and 
Kind  of  the  lumber  contained  therein.— Ft.  Worth 
ft  D.  C.  Ry.  Co.  V.  Arthur  (Tex.  Civ.  App.)  213. 


YTTT.  EVIDENCE  AT  FOBMEB  TRIAZ 
OB  nr  OTHER  PBOCEEDINO. 

In  criminal  prosecutions,  see  Criminal  Law.  I 
539. 

XIV.  WEIGHT  AND  SUFFIOIENGT, 

Credibility,  impeachment,  contradiction,  and 
corroboration  of  witnesses,  see  Witnesses,  §1 
321-405. 

EJffect  of  tax  deeds  as  evidence,  see  Taxation, 
f  780. 

For  death  of  guest  at  lodging  house,  see  Inn- 
keepers, I  la 
Id  criminal  proseeutioDs,  see  Criminal  Law,  {| 

M9,  500. 

Inscructions  as  to  weight  and  sufficiency,  see 

Trial,  I  237. 
Qn^^sii'iofe  for  jury,  see  Trial,  fiS  136-143. 
Rcvii  w  \\!f  dependent  on  motion  for  new  trial 

hi  kiH  er  court,  see  Appeal  and  Error,  S  294. 
B«vii?w  a*  dependent  on  presentation  of  quex- 

lioQ  in  lower  court,  seo  Appeal  and  £rror, 

S  213. 

Scope  and  extent  of  review,  see  Appeal  and  Er* 

ror,  a  993-1011. 

At  to  particular  facta  or  ia^uet. 
See  Alteration  of  Instruments,  S_29;  Bounda- 
ries. f'37;  Dedication.  I  41;  Deeds,  H  2U7, 
211;  Partnership,  S  55. 

Adultery  as  ground  for  divorce,  see  Divorce, 
S  129. 

Agency,  see  Principal  and  Agent,  8  23. 

Assumptiw  of  risk  hy  servant  injurm,  see  Mas- 
ter and  Servant,  S  280. 

Authority  of  corporate  agent,  see  Corporations, 
i  432. 

Breach  of  warranty,  see  Exchange  of  Proper- 
ty. 5  13. 

Contributory  negligence  of  servant  Injnred,  see 
Master  and  Servant,  f  281. 

Creation,  existence,  and  validity  of  trust,  see 
Truste,  8fi  44,  89. 

Damages,  see  Damages,  |  ISO. 

Execution,  existence,  ana  genuineness  of  will, 
see  Wills,  8  302. 

Execution  of  deed,  see  Deeds,  S  207. 

Fraudulent  conveyance,  see  Fraudulent  Con- 
veyances, I  299. 

Fraud  in  procuring  settlement,  see  Compromise 
and  Settlement,  8  23. 

Fraud  or  undue  influence  in  procuring  execu- 
tion of  will,  see  Wills,  8  lOA. 

Good  faith  of  purchaser  of  land,  see  Vendoi 
and  Purchaser,  {  244. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  8  279. 

Insanity  of  insured,  see. Insurance,  8  66S. 

Insolvency  of  maker  of  note,  see  Bills  anr 
Notes,  8  516. 

Negligence  of  feilow  servant,  see  Master  ant 
Servant,  8  279. 

Negligence  of  master  causing  iojuij  to  serv 
ants,  see  Master  and  Servant,  8  278. 

Payment,  see  Payment,  8  75. 

Payment  of  bill  or  note,  see  Bills  and  Notes,  ] 
627. 

Proximate  cause  of  death  of  guest  at  lodglni 

house,  see  Innkeepers,  8  10. 
Title  of  mortgage,  see  Mortgages,  f  463. 
Title  to  property  sold  at  thx  sale,  see  Taxation 

8  T88. 

VaUdity  of  deed,  see  Deeds,  8  211. 

In  particular  civU  action*  or  proeeeAingt, 
See  Forcible  Entry  and  Detainer,  S  29;  Trei 

pass  to  Try  Title,  8  41. 
For  breach  of  contract  by  servant,  see  Maste 

and  Servant,  8  65. 
For  breach  of  warranty  of  goods  sold,  see  Salei 
8  441. 

For  compensation  of  broker,  tee  Brokers,  8  8( 
For  delay  in  transmission  and  delivery  of  met 

sage,  see  Telegraphs  and  Telephones,  8  66. 
For  divorce,  see  Divorce,  8  129. 
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For  Injnnctioii,  see  Injanction,  |  12& 

For  injurlei  from  defects  or  obttmetions  in 

streets,  see  Municipal  Corporations,  {  819. 
For  iojarles  from  fires  caused  bgr  opemtl<Mi  of 

railroad,  see  Railroads,  | 
For  injuries  bom  negUfaice,  see  Neglifeoce, 

I  134w 

For  iojnries  to  animals  on  or  near  railroad 

tracks,  see  Railroads,  |  443. 
For  injuries  to  passenger  ejected  from  train, 

see  (Wriers.  |  381. 
For  injuries  to  passengers,  see  Carriers,  |  818. 
For  injuries  to  persons  on  or  near  railroad 

tracks,  see  Railroads,  I  398. 
For  injuries  to  serranu,  see  Master  and  Serr- 

antTll  276-281. 
For  malicious  prosecution,  see  Malidoos  Pros* 

ecatloD,  I 

For  price  of  goods  sold,  see  Sales,  J  359. 

For  separate  maintenance,  see  Hosband  and 

Wife,  I  2»7. 
For  wrongful  discharge  of  aerrant,  see  Master 

and  Servant  I  4a 
On  bllU  or  notes^  see  Bills  and  Notes,  if  516- 

5!77. 

On  insnranee  policies,  see  Insurance,  I  665. 

Probate  proceedings  and  actions  relating  to 
wills  or  probate,  see  WiUs.  |  802. 

Relative  weight  of  positive  and  n^ative  testl- 
monj  as  question  for  jurr,  see  Trial,  S  139. 

To  avoid  comOTomise,  see  Compromise  and  Set- 
tlement, I  ist. 

To  cancel  written  Instrument,  see  Cancellation 
of  Instruments,  I  47. 

To  establish  boundaries,  see  Boundaries,  |  37. 

To  foreclose  mortgage,  see  HwtgageiL  |  463. 

To  recover  earnest  money  tram  broker,  see 
Brokers,  {  106. 

To  recover  property  exchanged,  see  Exchange 
of  Property,  {  13. 

To  reform  written  instrument,  see  Reformation 
of  lustruments,  |  45. 

To  set  aside  transfer  In  frand  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyances, f  299. 

fl  586.  Certain  testimony  held  positive,  and 
for  the  jury  to  weigh  in  comparison  witb  con- 
tradictory testimony.— Mndd  T.  Missouri,  K.  A 
T.  Ry.  do.  <Mo.  App.)  59. 

fB94.  The  falsity  of  testimony  may  be  deter- 
ned  by  all  the  facts  and  circumstances  prov- 
ed, thonrii  it  is  not  directly  contradfctory.— 
FaragooM  &  M.  B.  Co.  t.  Smith  (Atk.)  776. 

EXAMINATION. 

Of  expert  witnesses,  see  Evidence,  S  550. 

Of  nonexpert  witnesses  giving  opinions,  see 

Evidence,  i  501. 
Of  witnesses,  see  Depositions,  {  64;  Witnesses, 

H  240-277'. 

EXCEPTIONS. 

In  statutes,  allegations  In  Indictment  or  Infor- 
mation, see  Indictment  and  Infonnation,  | 
111. 

In  contract «  and  conveyanceB. 

Risks  and  causes  of  loss  excepted  In  insurance 
poti<7,  see  Insurance,  |  446. 

In  iudidal  proeeedinff$. 
Bill  of  exceptions  in  general,  see  Excepti<»u, 

Bill  of. 

Necessity  and  snlBcIency  for  purpose  of  review 
in  civil  cases,  see  Appeal  and  Error,  1  250. 

Xecessity  and  sufQciency  for  purpose  of  review 
in  criminal  cases,  see  Oiminal  Law,  |  1066. 

To  evidence,  see  Trial.  {  105. 

To  Instructions,  see  Trial,  l|  280,  284. 

To  pleadings,  review  of  oecUIoos,  see  Appeal 
and  Elrror.  |  1040. 


EXCEPTIONS,  BILL  OF. 

In  criminal  cases,  see  Criminal  Iiaw,  H  1O90- 

1124. 

Necessity  for  purpose  of  review,  see  Appeal  and 

Error,  ||  547-N^ 
Necessity  that  making  and  filing  amtear  of 

rec<a^  on  appeal,  see  Appeal  and  Error,  I 

511. 

Part  of  record  for  purpose  of  review,  soe  Ap- 
peal and  Error,  |  537. 

FresnmptloDs  as  to  making  and  contents^  see 
Appeal  and  Error,  |  838. 

Taking  exceptions  at  trial,  see  Trial,  H  105, 
280,  284. 

I.  KATITBE,  rOBM,  AWD  COKTEMTS 
m  OBTfWBATi. 

S  27.  Redtals  of  fact  In  a  bill  of  exceptions 
to  admission  of  evidence  ns  grounds  of  objec- 
tion to  evidence  heii  required  to  be  verified  by 
other  parts  of  the  bill. — CbicMTO,  R.  L  A  O.  Ry. 
Co.  T.  a%ompBon  (Tex.  CSv.  App.)  144. 

rc  SETTLBMXifT,  naimro,  A>n> 

ZTLufO. 

As  part  of  record  for  purpose  of  review,  see 

Appeal  and  Error,  |  537. 
Bill  of  exceptions  as  part  of  record  on  appeal 

as  dependent  on  timely  filing,  see  Appeal  and 

Error,  i  537. 
In  criminal  cases,  see  Criminal  Law,  I  1092. 

I  43.  A  bill  of  exceptions  not  filed  witbin 
the  time  allowed  cannot  be  considered. — United 
States  Fidelity  &  Guaranty  Co.  t.  Hendg  (Ky.> 

279. 

EXCESSIVE  DAMAGES. 

See  Damages.  ||  130,  132. 

For  wrongful  deatii,  see  Death,  |  9ft 

EXCHANGE  OF  PROPERTY. 

Parol  or  extrinsic  evidence  to  contradict  or 
vary  written  contract,  see  Evidence^  I  40f>. 

I  13.  In  an  action  to  recover  mules  traded 
by  plaintiff  for  a  horse  represented  by  defend- 
ant to  be  sound,  evidence  held  to  show  that  the 
horse  was  unsound,  and  thatplaintiff  had  no 
knowledge  thereof.— Talbott  t.  Ktahwinkle  (Ky.> 
323. 

i  IS.  Where  plaintiff  traded  his  moles  for  a 

horse  fusely  represented  by  defendant  to  be 
sound,  plaintiff  could  either  sue  for  a  breach  of 
warranty  or  for  the  return  of  the  mules.— Tal- 
bott T.  KrahwinUe  (Ky.)  823. 

EXCISE. 

Regulation  of  trafltc  in  intoxicating  Uquots,  se» 
Intffidcating  Uqnors. 

EXCUMATIONS. 

As  part  of  res  gestee.  see  Evidence^  |  127. 

EXECUTION. 

Se4  Attachment;  Qamlshment 
Exemptions,  see  Exemptions  ;  Homestead. 
Right  of  officer  in  possession  of  property  un- 
der execution  to  attack  convtf  anco  as  ill  fraud 
of  execution  creditor,  see  Fraudulent  Con- 
veyances, I  222. 

V.  STAT.  OUASHIHa  TAOATniQ,  AM> 

kel£et  AGAnrmF  xzEoimov. 

I  172.  In  a  suit  by  a  married  woman  to  re- 
strain the  sale  of  property  on  execution  against 
her  huri>and,  the  burden  Is  on  plaintiff  to  show 
that  the  property  belongs  to  her  as  alleged.— 
Bronmard  V.  Lawson  (Tex.  Civ.  App.)  712. 
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f  172.  An  iajauctlon  sued  oat  by  a  wife  to 
prevent  tbe  sale  of  property  on  sd  execution 
aeainst  her  hosband  may  be  perpetuated  on  a 
showing  that  she  owns  the  propeity.— Bronnard 
V.  Lawson  (Tex.  Civ.  App.)  712. 

vn.  SAiJB. 

Of  property  of  inaane  person,  Me  Innuw  Per- 
sons, i  lOl. 

<D)  Coii7*7«ae*  to  Parekaaer. 

I  306.  Failure  of  a  purchaser  of  land  under 
an  execution  to  obtain  a  deed  from  tbe  sheriff 
and  a  writ  of  poBsession  may  be  waived  by  those 
against  whom  tbe  oecnomi  tan^HlUer  t. 
Goodin  (Ky.)  818. 

Z.  SVPFLBIIBIITABY  PBOOEEDnrOS. 

i  371.  In  view  of  Civ.  Code  Prac.  |  70,  an 
action  may  be  brought  nnder  section  439,  upon 
return  of  execution  onaattsfied,  In  the  county 
In  which  the  judgment  was  rendered,  and  a 
debtor  of  the  judgment  debtor  made  a  party 
thereto,  though  he  resides  in  another  county. — 
Parks  T.  O.  E.  Jelllco  Coal  Co.  (Ky.)  868. 

EXECUTORS  AND  ADMINISTRATORS. 

8ee  Descent  and  Distribution:  WUla. 
Administration  of  community  property,  see 

Husband  and  Wife.  |  276. 
Courts  of  probate,  see  Courts,  i  202. 
Testamentary  trusteea,  see  Trusts. 
Testimony  as  to  transactions  with  persona  sub- 

ognent^  deeeasedt  see  Witnesses,  ||  144- 

I.  ADMIirXSTBATIOH  XK  OEMSBAX^ 

Bridence  of  death,  aee  Death,  {  2. 

S  7,  An  independent  executrix,  making  an 
advancement  in  part  payment  of  a  claim,  luild 
entitled  to  a  creait  therefor. — Uattingly  r.  Eel* 
ly  (Tex.  Civ.  App.)  483. 

n.  AFPOXIITMBIIT,  QUA1.IFI0AT1OW, 
AHD  TEHtnUE. 

I  17.  Under  the  facts  and  Ky.  St  ||  S886. 
3897  (Russell's  St..  H  3919,  3920).  a  son  of 
decedent  held  entitled  to  appointment  as  admin- 
istrator.—WatUns  T.  Watkins"  Adm'r  (Ey.)  801. 

I  20.  Affidavits  in  opposition  to  the  appoint- 
ment of  one  applylna  for  appMntment  as  admin- 
istrator held  Insuffidoit.— Watklns  T.  Watkln^ 

Adm'r  (Ky.)  801. 

HL  A»»irr«,  afpbaibaih  and  ih- 

TENTORT. 

Mandamus  to  compel  making  of  Inventory,  see 
Mandamus,  t|  28,  60:  * 

f  55.  An  executor  or  administrator,  keep- 
ing money  and  treating  it  as  funds  of  the  es- 
tate, is  estopped  to  deny  the  capacity  in  which 
they  are  held,  where  no  other  person  has  a  bet- 
ter claim  thereto,  but  as  against  one  whom  de- 
ceased defrauded,  the  procwds  of  the  proper^ 
fraudulently  obtained  cannot  be  held  for  dis- 
tribution anwmg  general  creditoia.— Fideli^  ft 
^^ostt  Go.  M  Maryland  r.  Wiseman  (Tex.) 

IT.  OOLLEOTIOH  AKD  BCAHAOBmHT 
OF  ESTATE. 

(Ai  Im  OcnerAl. 

liiabllities  of  heirs  and  distributees,  see  De- 
scent and  Distribution,  i  126. 

i  105.  Executor  held  properly  credited  with 
amount  of  deposit  lost  through  bank  failore.— 
Dockins  v.  Vass  (Ey.)  200. 


I  117.  Executor  held  not  chargeable  with 
waste  for  catting  timber  on  decedant's  estate.— 
Dockins  r.  Vaas  (Ky.)  200. 

I  124.  Under  the  express  proviBions  of  Sayles' 
Ann.  Civ.  St.  1807,  art.  1990,  a  less  number 
than  all  of  the  executors  who  have  qualified 
cannot  by  deed  convey  title  to  testators  land. 
---Dean  v.  Furrh  (Tex.  Civ.  App.)  431. 

(B)  Real  Propertr  anA  Interest*  Therein. 

I  130.  Under  Rev.  St.  1899,  {  130  (Ann.  St. 
1906,  p.  S79),  an  administrator,  on  the  court 
directing  libn  to  take  possession  of  the  real 
estate  and  rent  the  Hune,  is  in  full  chane  of 
the  real  tstate,  with  tbe  right  to  sue  therefor^ 
Hwka  r.  (Hear  Jack  Mlnliig  Go.  (Mo.  App.) 

{  131.  Executor  held  not  liable  for  renting 
land  for  less  than  might  have  been  procured. — 
Dockins  V.  Vass  (Ey.)  290. 

I  185.  A  deed  by  an  administratrix  of  land 
sold  bjr  decedent  under  an  invalid  oontract  held 
InvaUdr-Bzoocks  v.  Payne  (Tex.  Cir.  App.)  468. 

I  137.  Where  18  years  after  letters  of  admin- 
istration are  granted,  but  before  final  settle- 
ment, the  administratrix  sells  a  land  certificate 
belonginc  to  the  estate,  lier  ridhta  and  duties 
as  to  the  sale  are  governed  by  ttie  law  In  fores 
at  the  time  of  aale^McLain  t.  Pate  (Tex.  Civ. 
App.)  718. 

I  138.  Under  a  will  the  executors  held  an- 
thorized  to  sell  without  giving  bonds  and  being 
directed  by  the  probate  court  to  sell.— Dean  v. 
Furrh  (Tex.  Civ.  App.)  431. 

I  14&  Where  a  sale  of  a  land  certificate  by 
an  administratrix  is  collaterally  attacked,  it  de- 
volves on  the  attacking  parties  to  show  tbe 
absence  of  scune  essential  element,  or  the  exist- 
ence of  some  fact  that  would  destroy  the  valid- 
ity of  the  transaction.— MclAin  v.  PaCe  (Tex. 
Qt.  App.)  7ia 

(O)  Personnl  Propertr. 

I  163.  In  an  action  by  an  administrator  for 
conversion,  evidence  held  to  support  a  Judg- 
ment for  defendant— Fainter  t.  Fainter  (Mo. 
App.)  661. 

ri68.  Under  Paschal's  Dig.  arts.  6612, 5618. 
5&9-6631.  5633,  5608,  5771,  the  transfer  of  a 
land  certificate  by  an  administratrix  held  valid 
without  an  order  of  coort— McLain  t.  Pftte 
(Tex.  CiT.  App.)  718. 

VI.  AU.OWANOE  AKD  PATKEHT  OF 

oi.Aiin. 

(A)  Unbllltles  of  Bst«te. 

I  219.  An  executor's  claim  for  nursing  and 
caring  for  testator  and  his  wife  held  propwly  al- 
lowed.—Dockins  V.  Vass  (Ey.)  200. 

f  221.  In  a  proceeding  for  the  allowance  of  a 
claim  aninst  the  estate  of  a  decedent  for  serv- 
ices rendered,  heU,  nnder  the  evidence,  that  the 
amount  allowed  the  claimant  was  not  excessive. 
—Lancaster's  Ex'r  v.  O'Brien  (Ey.)  854. 

(B)  PMMBtatffnB  and  Allowuee* 

I  227.  Under  Ey.  St.  |  3870  (Rnsseirs  St  | 
3001),  relating  to  proof  of  claims  against  estates 
of  decedents,  a  claim  for  services  petfomwd 
held  snffldentty  snpported  by  afBdanta.- Lan- 
caster's Ex'r  V.  O'Brien  (Ey.)  864. 

TXX.  DXBTBIBimOK  OE*  ESTATB. 

Partition  of  property  of  estate,  see  Partition. 

TUX.  SAUBS  AMD  OOlTVETAIfOES  UK- 
DEB  ORDER  OF  COURT. 

(A)  When  Anthsrlaed. 

I  329.  Under  Rev.  St.  1899,  f  130  (Ann.  St 
1006.  p.  379),  the  probate  court  may  order  tbe 
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adminlstfator  of  a  decedent  owdidk  a  mine  to 
lease  the  Bame  id  order  to  pa;  debts— Meelu  t. 
Clear  Jack  Mining  Co.  <Mo.  App.)  1084. 

(B)  ApvlleAttoa  muM.  Ordn. 

I  356.  A  judgment,  directing  the  sale  of  land 
of  a  decedent,  held  not  void  because  the  petition 
for  the  sale  did  not  describe  the  land.— Ison  r. 
Uatcomb  (Kr.)  813. 

I  356.  A  judgment  ordering  tbe  sale  of  dece- 
dent's land  held  not  void  am  against  an  Infant. 
—Ison  T.  Halcomb  (Ky.)  813. 

<C) 

S  376.  Evidence  In  trespftss  to  trj  title  held 
insufficient  to  establish  an  estoppel  oa  the  part 
^^laintiffs.— Broocks  t.  Payne  (Tex.  Civ.  App.) 

I  880.  Evidence  In  trespass  to  tir  title  to 
land  entered  under  a  headright  certificate  con- 
Teyed  an  administratrix,  Aeld  insufficient  to 
make  it  necessary  for  plaintiffs  to  restore  to 
defendants  the  consideration  paid  for  the  land. 
— Bioocka  T.  Pajna  (Tex.  Civ.  App.)  463. 

X.  AOTIOMS. 

Continuance  or  revival  of  action  by  or  against 
decedents,  see  Abatement  and  BevivaL  fi| 
73,  77. 

Bight  to  sue  for  caning  death  of  decedent,  see 

Death.  |  81. 
Sorvival  of  actions  hy  or  anlnst  deeedeuti,  tee 

Abatement  and  Revival,  1  58. 

ZZ.  AOOOUXnXO  AXD  nTTUSIUUIT. 
(A)  Datr  t«  Aeeoaat. 

Mandamus  to  compel  making  of  settlements, 

see  Mandamus,  (  60. 
Uandamufi  to  compel  settlement  of  accoonts, 

see  Mandamus,  |  23. 

(B)  PvMaedlBSs  Mmw  AMraatlm^. 

I  470.  Under  Rev.  St.  1895,  art  1882.  the 
administration  of  an  estate  Is  not  closed  until 
the  discharge  of  th6  adminiatiator.— McLain  T. 
Pate  (Tex.  Civ.  App.)  71& 

<B)  flt«tlnv,  SettllMS,   Optnlum,   mnA  Re- 
view. 

1  516.  Where  exceptions  to  the  settlement  of 
an  executor  or  administrator  are  dismissed 
by  the  county  court  without  a  hearing,  an  ac- 
tion may  be  instituted  in  equity  in  the  circuit 
court  to  surcharge  the  settlement  and  force  an 
accounting.— Caplinger  v.  Pritchard  (Ky.)  352. 

EXECUTORY  CONTRACTS. 

In  fenml,  aea  Oonbacts. 

EXEMPLARY  DAMAGES. 

See  Damages,  |  215. 

EXEMPTIONS. 

See  Homestead. 

From  liability  for  loss  of  or  injury  to  goods, 
see  Carriers,  %  156. 

From  liability  for  negligence  or  deflialt  In  trans- 
mission or  delivery  of  messages,  see  Tele> 
graphs  and  Telephones,  |  54. 

From  taxation,  see  Taxation,  ||  217,  245. 

I.  KATTOE  AKD  EXTEKT. 

(C7)  Property  «Bd  Rlclita  Bxempt. 

§  40.  Under  the  statute  exempting  wearing 
apparel,  a  diamond  ring  worn  on  the  finger  ia 
exempt  from  execation.— First  Nat  Bank  t. 
Bobinaon  (Tex.  Civ.  App.)  177. 


I  50.  Rev.  St  1899,  |  7906  (Ann.  St.  IdOC 
p.  3761),  exoDpting  the  funds  from  beneficiary 
certiftcatea  fran  debta  of  the  beneficiary,  do«-i 
not  prevoit  a  certificate  panble  to  ''legal  repr^ 
senutlves"  of  the  insured  from  becoming  a  part 
of  his  estate,  or  require  that  the  words  be  in- 
terpreted as  "lenl  heirs"  in  order  to  enforce 
the  exemption. — Walker  v.  Peters  (Mo.  App.)  33. 

I  61.  Under  a  cwstitutitHial  provision  a- 
empting  property  to  the  value  of  SsOO,  a  debtor 
may  select  as  his  share  In  a  judgment  owned 
by  a  firm  of  which  he  is  a  member.— Fanners' 
Union  Gin  ft  Milling  Co.  y.  Beibt  (Arfc.)  780. 

EX  PARTE  PROCEEDINGS. 

Habeas  corpus,  see  Habeas  Ccwpua. 

EXPENSES. 

Rl^t  of  pledgee  to  incur  for  protection  of  co^ 
lateral,  aeePledges,  |  27. 

EXPERT  TESTIMONY. 

See  Evidence,  {{  625^29,  537,  550l 

EXPRESS  TRUSTS. 

Bee  Trusts,  ||  44-61. 

EXPROPRIATION. 

See  Eminent  Domain. 

EXTENSION. 

Of  lease,  see  Landlord  and  Tenant,  |  88L 

Of  time  for  payment  of  UU  or  note,  aee  Bilb 

and  Notea,  }  137. 
Of  time  for  presentation,  allowance,  and  filing 

of^bills  of  exceptions,  see  Criminal  Law,  I 

1092. 

EXTORTION. 

See  False  PenonatloD;  Tlireata 

EXTRINSIC  EVIDENCE 

In  general,  see  Evidence,  ||  400-460. 

EYEWITNESSES. 

Necessity  of  calling  in  prosecntkm  for  boni- 
cide,  see  Homicide,  1  260. 

FACT. 

Evidence  of  matters  of  Aict  or  conchisioDS,  see 

EMdence,  *  471. 

Findings  of  fact  see  Trial,  U  351,  36u.  390. 

Judicial  notice  of  facts,  see  Evidence,  }i  12-l^t. 

Matter  of  fact  distlnsuished  from  matters  uf 
opinion,  see  Fraud,  f  11. 

Presumption  as  to  continuance  of  fact,  see 
Evidence,  f  67. 

Questions  of  law  and  fact,  province  of  court 
and  jury,  see  Criminal  Law,  ||  741,  742;  Tri- 
al. 11  13^143. 

FACTORIZING  PROCESS. 

See  Oamishment 


FACTORS. 


See  Brokers. 


FALSE  IMPRISONMENT. 

See  Malicious  Prosecution. 

Liability  of  city  for  acts  of  offlem  in  enfor^ 

cing  illenl  wdlnance,  see  Mjinicipal  Corpon- 

tions,  I  747. 
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Xtight  to  lAake.  and  mode  of  making,  armt  Id 
Seaetalt  see  ArreBt,  |  62. 

FALSE  PERSONATION. 

I  4.  An  indictment  under  Kj.  St  c  S2,  snbd. 
2,  I  1212  (Rnnell's  St.  S  3479).  for  collecting 
money  aa  a  tax  nnder  a  pretense  oi  acting  as  a 
deputjr  sheriff,  held  bad  for  not  alleging  that  ac- 
cused was  not  a  deputy  sheriff  when  he  collected 
tta»  money.— Ctmunonwetltb  t.  Wolffozd  (Ky.) 

28a 

FALSE  PRETENSES. 

Foigery,  see  Forgery. 

Personation  of  aoother,  see  False  Persoaation. 

I  82.  Ad  indictment  for  false  pntmsea  htld 
insufficient  for  fkllnre  to  negative  the  matter  as 
to  wbi<^  the  allied  false  pretense  was  made.— 
Onnmonwealtb  t.  Nonnelly  (Ky.)  813. 

FALSE  REPRESENTATIONS. 

See  False  Personation;  False  Pretoises;  Fraud. 
Affecting  validity  of  sale,  see  Sales,  H  88,  41. 

FALSIFYING. 

Inatraments,  in  general,  see  Forgery. 

FAMILY. 

See  Husband  and  Wife;  Parent  and  Child. 
Homestead,  see  Homestead. 
Meaning  of  term  as  used  in  insonuiee  certifi- 
catea,  see  Inmranca,  |  785. 

FARES. 

For  carriage  of  passeogets,  see  Garrien,  fi| 

FARM  CROSSINGS. 

See  Railroads,  |  418. 

FATHER. 

See  Parent  and  GhUd. 


See  Negligenca. 


FAULT. 
FEES. 


Of  particular  ofoMCS  of  ogicert  or  other  person*. 
See  District  and  PnMeenting  Attorneys,  |  5; 

WitneBses,  f  29. 
Atttmaars,  see  Attorney  and  Client,  |  ISOl 
Tax  coUectora,  see  Taxation,  f  54&. 

FEE  SIMPLE 

Construction  of  wills,  see  Wills,  |  600. 

FELLOW  SERVANTS. 

See  Master  and  Servant,  ||  177-201,  216,  279, 

FEME  COVERT.  * 

See  Husband  and  Wife. 

FENCES. 

Animals  running  at  large,  see  Animals,  |  67. 

i  28.  Eridence  held  inHufflaent  to  sostain  a 
ronviction  of  anlawfnUy  breaking  down  a  fence 
belonging  to  compliUnant.— Fanner  r.  State 
(Tex.  Or.  App.)  925. 

1  28.  A  criminal  prosecution  cannot  be  sus- 
tained for  the  destruction  of  prosecutor's  fence. 


protecting  land  on  which  prosecutor  was  a 
trespasser.— Farmer  t.  State  (Tex.  Cr.  App.) 
925. 

FIDEI  COMMISSUM. 

See  Trusts. 

FIDUCIARY  RELATIONS. 

See  Brokers;  Guardian  and  Ward;  Partner- 
.  ship;  Principal  and  Agent;  Trusts. 
Between  corporations  and  their  oflkers  or  agents, 
sea  Coxp(H«tions,  |  310. 

FIERI  FACIAS. 

See  Execution. 

FILING. 

_   __  __  appeal 
and  Error,  |  610. 

FINAL  ACCOUNTS. 

Of  executors  and  acbpinietraton,  aee  BxecattM 
and  Admlnlatiatd(nr47a 

FINAL  JUDGMENT. 

Declsiou  reTiewatl^  Me  Appeal  and  Error, 

FINDINGS. 

By  court  In  general,  see  Trial,  8  890. 

By  jury  in  general,  see  Trial.  M  801,  865. 

Conformity  of  judgment  to  findings,  see  Jndg* 
faient,  i  256. 

Review  in  apellate  court,  aee  Appeal  and  Er- 
ror, 11  981.  1009-1011;   Criminal  Law,  SI 

FIREARMS. 

See  WeapniB. 

FIRE  ESCAPES. 

On  lodging  houses,  see  Innkeepers,  |  Vk 

FIRE  INSURANCE. 

See  Insurance. 

FIRES. 

Civil  liabilitr  for  Injuries  from  fires  caused  by 
operation  of  railroad,  see  Ballroads,  f|  454- 

Criminal  responsibility  for  burning  or  setting 
fire  to  buildings  or  other  structures  and  their 
contents,  see  Arson. 

Injuries  to  persons  in  lodging  bonaea,  see  Inn- 
keepers, I  10. 

Interest  as  element  of  damages  for  destmctiw 
of  property  by  fire,  see  Damages,  {  09. 

Liability  of  trespasser,  aee  Trespass,  |  14. 

Measure  of  damages  for  destruction  of  pmjf- 
erty  by  fire,  see  Damages,  |  112. 

Measnie  of  damages  for  InjuiieB  by  treapaaaers, 
see  Trespass,  I  5(X 

FISCAL  MANAGEMENT. 

Of  counties,  see  Counties.  {  192. 

Of  municipal  corporations,  see  Municipal  Cor- 
porations, §S  8^,  966. 

Of  school  districts,  see  Schools  and  School  Dis- 
tricts, 11  97-107. 

FLIGHT. 

Of  accused  as  evidence  of  gnllt,  sse  Criminal 

Law,  i  351. 
Of  accused  as  evidence  of  guilt,  explanation  by 
accused,  aee  Criminal  Law,  |  361. 
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FLOWAGE. 

Sm  Waten  and  Water  OonriM,  li  17&-178. 

FOOTSTEPS. 

AKertaitnnent  of  boundaries  by  reference  to 
footsteps  of  snrreror,  see  Boondarlei,  ||  S,  8. 

FORCE. 

Blement  of  rape,  see  Bape,  I  0. 

FORCIBLE  DEFILEMENT. 

See  Rape. 

FORCIBLE  ENTRY  AND  DETAINER. 

Ttespass,  see  Trespass. 

X.  oivii.  liabujtt. 

i  4.  Under  a  sUtute  (Kirby'a  Diz.  f  3620) 
Telatlnff  to  forcible  entry  and  detainer,  held, 
that  toe  acts  of  defendant  amounted  to  for- 
-cible  entry  and  detainer.— Qranuner  t.  Btansett 
(Ark.)  1037. 

I  20.  In  an  action  of  unlawful  detainer,  held, 
that  the  court  baa  no  authority  to  order  the  land 
rented  pending  the  auit  without  a  bond  to  de- 
fendants.—Ex  parte  OUbert  (Ark.)  762. 

f29L  In  an  aeUon  for  forcible  entry  and  de> 
□er.  avidence  held  to  snstalu  a  verdict  for 
plalntuE^^xuamer  v.  Blanaett  (Ark.)  1037. 

FORECLOSURE 

Of  mortgage,  see  Chattel  Mortgages,  ||  24&- 

288;  Mortgages.  »  341,  463. 
Of  Tendora*  liens,  see  Vendm  and  Purchaser, 

I  290. 

FOREIGN  ATTACHMENT. 

See  GarniahmenL 

FOREIGN  CORPORATIONS. 

S«e  Corporations,  I  672. 

FOREIGN  JUDGMENTS. 

See  JndgmeDt,  IS  S2d.  935,  042. 

FORFEITURES. 

For  breadi  of  condltlMi  In  deed,  see  Deeds,  i 
108. 

Of  deposits  for  payment  (tf  price  of  land,  see 

Vendor  and  Purchaser,  |  334. 
Of  insurance,  estoppel  or  waiver  iffectliiK  right, 

see  Insurance,  |}  872-802. 
OC  mining  leaac^  see  Mines  and  Minerals,  |  66. 

FORGERY. 

S  16.  In  a  prosecution  for  passing  a  forged 
instrument,  the  proof  must  show  that  defendant 
knew  at  the  time  be  passed  the  Instrmnent  that 
it  was  forged.— Feeney  T.  State  (Tex.  Cr.  App.) 
■©44. 

I  29.  Explanatory  averments  to  explain  the 
instrument  set  forth  in  an  indictment  for  forgery 
are  ]^^r.— <»)appel  v.  State  (Ter.  Cr.  App.) 

I  29.  An  Indictment  for  uttering  a  forged  !n- 
stroment  held  sufficient— Gbappel  v.  State  (Tex. 
■Cr.  App.)  657,  65& 

I  34.  In  a  prosecution  for  iMssing  a  forged 
Instrument,  where  the  instrument  iotroduced  in 
•evidence  was  different  from  that  described  in 
the  indictment,  there  was  a  fatal  variance  be- ' 


tween  the  Indictment  and  proofL~Feene7  t. 
State  (Tex.  Cr.  App.)  944. 

S  48.  In  a  prosecution  for  passing  a  forged 
instrument,  an  instruction  heU  faulty  in  taiU 
ing  to  require  that  the  defendant  must  have 
known  that  the  instramoit  was  forged  mt  tbe 
time  he  passed  It^Feeney  t.  State  (Tex.  Cr. 
App.)  944. 

I  48.  In  a  prosecution  for  passing  a  forged 
instrument,  where  the  count  In  tbe  indictment 
up<m  which  tbe  conviction  was  predicated  al- 
leged that  tbe  party  whose  act  the  instrument 
on  its  face  purported  to  be  was  a  fictitious 
person,  the  jury  should  have  been  instracted  «m 
this  averment— Feeney  t.  State  ^ex.  Cr.  App.) 
944. 

S  48.  In  a  prosecntion  for  paasing  a  foiled 
Instrument,  the  court  should  mstract  that,  in 
order  for  defendant  to  be  convicted,  he  most 
have  done  so  with  Intent  to  defraod. — E'een^  v. 
State  (Tex.  Cr.  App.)  944. 

S  48.  An  instruction  in  a  prosecotifm  for  for- 
gery, defining  '^property,"  held  proper. — Wil- 
liams V.  State  (Tex.  Or.  App.)  954. 

FORMER  ADJUDICATION. 

Operation  and  effect  In  general,  see  Jndcmmt, 

II  603,  617,  707-782L 

FORMER  JEOPARDY. 

Bar  to  proeecntion,  see  Criminal  Law,  {§  170^ 
186. 

FORMS  OF  ACTION. 

See  Action,  I  24:  BJectment;  Forcible  'Bbatry 
and  Detainer,  ||  4r2ii  Keplevln:  Treapaas, 
I,  GO;  Trespass  to  Try  Title;  TMver  and 
Conversion. 

FORNICATION. 

See  Adult^;  Incest;  Sednctton. 

FRATERNAL  ASSOCIATIONS. 

See  Insnrance,  ||  782-815. 
LlaUlity  to  liquor  tax,  see  Intoxicating  IJq> 
n(»a,  i  60i 

Sale  of  lIqa<»B  by  agent,  see  Intoxicating  XJq- 
uws,  i  169. 

FRAUD. 

Assignability  d  canse  of  action,  see  Astigo- 
ments,  1  24. 

Constructive  trust  arising  bam  tnoA,  aee 
Trusts,  I  95. 

Conveyances  and  transaetiotts  fraodnlent  as  to 
creditors  or  snbsoQuent  purchasers,  see  Fraud- 
ulent Conveyances. 

Offenses  involving  fraud,  see  False  Persona- 
tion;  False  Pretenses;  Forgery. 

Bil^t  <kC  aaaignee  of  contract  4tf  ule  to  recover 
tor  fraod  on  aaaigncw,  aas  Aadgnmeots^  |  SO. 

By  porifoalar  etowes  vf  pmwmt,  er  fsreoaa  im 
particular  refoMons. 

Sellers  of  goods,  eee  Sales.  If  88»  4L 
Shipper,  see  Garrim,  I  lltt 

In  portfcitlar  dascet  of  comwepamem,  nmlnifi. 

trtuuaotion*,  or  procesdtafe. 
See  Wills,  II  155-166. 

Contracts  for  tranmortatioii  oC  goods,  see  Cai^ 

riers,  I  110. 
Sale%  see  Sales,  H  88,  dl. 

I.  DBOEPTXOK  COM  STITUTIHO 
.   FRAUD,  AJfP  IXABUJTT 

I  IL  A  representation  held  not  <me  on  whlcb 
an  acti(m  for  fraud  fwold  be  based.— Merchants' 
Nat.  Bank  v.  Briscfa  (Mo.  App.)  76. 
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TL  AOTIOKS. 

(A)  Blvkta  of  Action  and  Defoaaea. 

f  34.  It  is  ttot  a  cODditloo  precedent  to  a  snit 
for  damages  for  fraudulent  representations  as 
to  the  Tame  of  a  horse  traded  to  plaintiff  tliat 
plaintiff  should  tender  the  horse  to  defendant; 
the  action  not  being  one  for  rescission  of  the 
contract— CoringtOB  Sloan  (Tex.  CIt.  App.) 
GOO. 

(B)  Parties  and  Pleading. 

8  40.  A  pleadinK  char^nR  fraud  held  not  sas- 
tained  by  the  proof.— Mullinax  t.  Lowry  (Mo. 
App.)  572. 

(B)  Trial,  Jadrment,  and  Bevlew. 

Instrnctions  ignoring  eridence,  see  Trial,  8  ^3. 

m.  OBIMINAI.  BB8POH8IBIUTT. 

See  False  Penonatlon;  False  Pretenses;  For- 
gery. 

FRAUDS,  STATUTE  OF. 
m.  PBomsES  TO  ahsweb  fob 

DEBT.  OBrAUI.T  OBBOSGAB- 
RIAOE  OF  AHOTHEB. 

S  26.  The  promise  of  the  owner  of  a  build- 
lacr  to  pay  for  materials  furnished  solely  on 
his  credit  if  the  contractor  did  not  held  an  orig- 
inal nndertaking  not  within  the  statute  of 
frauds.— Lei  fer  Mfg.  Co.  v.  Gross  (Ark.)  1039. 

V.  ACHtEEMElTTg  WOT  TO  BE  FEB- 
FOBMEB  WITHnr  ONE  TEAB. 

§  44.  A  contract  held  within  Statute  of 
Frauds.  S  6  (Ky.  St.  I  470  [Russell's  St.  §  1775]), 
prohibiting  actions  upon  a  contract  for  the  sale 
of  real  estate  or  any  lease  thereof  for  more  than 
a  year  tinless  the  contract  or  some  memoraodum 
thereof  ia  in  writing. — McDaniel  t.  Hutcherson 
(.Ky.)  384. 

fi  50.  A  contract  held  not  within  Statute  of 
Frauds.  «  7  (Ky.  St.  S  470  [Bossell's  St.  1 1775]), 

Srohibltinc  any  action  upon  an  agreement  which 
I  not  to  De  performed  in  a  year  unless  some 
memorandum  theieof  is  In  writing.— McDaniel  t. 
HutcheTson  (Ky.)  384. 

TX.  BEAXi  FBOFEBTT  ABB  ESTATES 
ABD  XBTEBESTS  TKEBEXN. 

i  69.  An  oral  exchange  of  lands  held  within 
the  statute  of  frauds.— Gordon  t.  Simmons  (Ky.) 
306. 

S  70.  An  oral  agreement  fixing  boundary  t>e- 
tween  adjoining  lands,  held  not  within  the  stat- 
ute of  fninds.--Gordon  t.  Simmons  (Ky.)  306. 

XX.  OPBBATIOH  AJfP  EFFECT  OF 
STATUTE. 

f  125.  Damages  stated  which  plaintltE  could 
recover  for  breach  of  an  oral  contract,  unen- 
forceable under  the  statute  of  frauds,  by  which 
defendant  agreed  to  furnish  plaintiff  a  home  dur- 
ing bis  life  and  give  him  his  home  place  at  de- 
feodant'a  death.— McDaniel  v.  Hutcherson  (Ky.) 
vo4. 

i  131.  A  parol  agreement  is  not  admissible 
to  vary  the  terms  of  a  previoasly  executed  con- 
tract for  the  sale  of  land  which  must  be  in  writ- 
uiK,— Ivea  T.  Crawford  County  Farmers'  Banlc 
(Mo.  App.)  23. 

!  131.   A  parol  agreement  held  to  modify  a 

Snor  written  contract  for  the  sale  of  land,  and 
eoce  is  inadmissible  as  varying  a  contract  which 
the  law  requires  to  l>e  tn  writing. — Ives  v.  Craw- 
ford County  Farmers'  Bank  (Mo.  App.)  23. 


FRAUDULENT  CONVEYANCES. 

I.  TBAHSBEBS  AWP  TBAXSAOTXOBS 
nrVALID. 

(B)  ftmtmrm  and  Form  of  Tvauter. 

5  24  Under  Ky.  St.  |  1907  (Russell's  St.  | 
2100),  a  conveyance  or  transfer  by  a  debtor, 
without  valid  consideration,  is  void  as  to  exist- 
ihg  creditors,  where  the  transfer  is  to  a  tikird 
penon,  and  the  consideration  is  paid  by  the 
debtor.-ChUderB  v.  Bales  (Ky.)  29S. 

<H)  CoBSlderattoa. 

I  74.  Under  Ky.  St.  |  1007  (Bussell's  St. 
I  2100),  held,  that  every  voluntary  conveyance 
is  coDstructlvely  fraudulent  as  to  exlating  debts, 
whether  fixed  or  contingent,  or  incurred  as 
principal,  surety,  indorser,  or  guarantor. — At- 
kins T.  Globe  Bank  A  Trust  Co.  (Ky.)  879. 

6  74.  Under  Ky.  St.  {  1907  (Rnssell'e  St  | 
2100).  held,  that  no  iierson  can  give  away  prop- 
erty liable  for  bis  debts  to  the  prejudice  m  ex- 
isting creditors,  even  thoogb  he  may  own  and 
retain  largely  more  than  he  gives.- Atkina  t. 
Globe  Bank  ft  Trust  Co.  (Ky.)  879. 

S  74.  The  very  best  evidence  that  a  volun- 
tary conveyance  is  constructively  fraudulent  as 
to  antecedent  debts  is  that  it  becomes  necessary 
to  subject  the  property  conveyed  to  pay  gran- 
tor's debts.— Atkins  v.  Qloha  Bank  &  Trust  Co. 
(Ky.)  879. 

(F)  Confldcmtlal  Relatlona  of  Parties. 

S  104.  An  agreement  between  husband  and 
wife  to  the  effect  that  the  wife  shall  have  as  her 
separate  property  cattle  and  their  increase  can 
be  given  no  greater  effect  than  to  vest  in  the 
wife  a  separate  right  to  all  the  cattle  given  her 
prior  to  the  husband's  failure  to  be  possessed 
of  sufficient  property  subject  to  execution  to  pay 
uiating  debts.— Cone  v.  Belcher  (Tex.  Civ.  App.) 
149. 

(B>  Prefereaees  to  Oredltora. 

■  I  lis.  Transfer  bf  a  debtor  to  his  wife  of 

Property  in  satisfaction  of  an  indebtedness  to 
er  held  not  fraudulent.— Bronssard  v.  Lawson 
(Tex.  Civ.  App.)  712. 

(I)  Retention  of  Po»«e«alon  or  Avpavent 
Title  by  Gmntor. 

i  146.  Under  Bev.  St.  1895.  art.  2967,  the 
transfer  of  property  by  a  husband  to  his  wife 
held  not  shown  to  be  fraudulent  by  the  fact  that 
the  husband  continues  in  possession  of  the  prop- 
OT^.— Broussard  v.  Lawsou  (Tex.  Civ.  App.) 

XX.  BXOHTS  ABB  T.TABTT.TTIES  OF 
FABTIES  ABB  PUBOHASEBS. 

(A)  Oriirlaal  Pavtles. 

i  172.  A  deed  cannot  be  impeached  by  the 

firantor  or  his  administrator  as  In  fraud  of  cred- 
tora.— Phillips  v.  Henry  (Tex.  Ctv.  App.)  184. 

XXX.  BEMEDIES  OF  CBEDITOBS  ABB 
P1TBCHA8EBS. 

(A)  Person»  Entitled  to  Auert  Invalidltr. 

S  222.  A  constable  as  defendant  in  replevin, 
who  seeks  to  justify  bis  possession  under  an 
execution  against  a  third  person,  cannot  attack 
as  fraudulent  as  to  the  execution  creditor,  a  sale 
by  such  third  ijerson  to  plaintiff,  unless  he  shows 
a  valid  execution  issued  on  a  valid  judgment. — 
Moriund  v.  Johnson  (Mo.  App.)  SO. 

(B)  Remedies   on    Oronnd   of   Nnllltr  of 

Transfer. 

Restraining  execution,  see  Execution,  |  172. 
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(O)  JnrlMdlctlov,  Llntltatlona,  and  Ijitehes. 

Necessity  of  ple&diog  limitationa,  see  Limitatioa 
of  Actions,  fi  180. 

<a)  BTtdeaee. 

Sufficiency  of  evidence  of  consideration  in  suit 
to  restrain  execution,  see  Execution,  |  172. 

I  271.  In  an  action  to  set  aside  a  conveyance 
as  in  fraud  of  creditors,  the  burden  was  npon 
plaintiff  to  show  fraud. — Aultman  &  Taylor  Sfa- 
cbinery  Co.  v.  Walker  (Ky.)  329. 

$  276.  To  set  a.side  a  conveyance  made  to  a 
third  person  for  a  consideration  paid  by  the 
debtor,  the  suing  creditor  need  not  snow  that  the 
money  paid  was  not  exempt :  that  beiDK  a  matter 
of  defense.— Childers  v.  Bales  (Ky.)  295. 

§  287.  On  the  issue  whether  a  gift  by  the  hus- 
band to  the  wife  was  fraudulent  as  against  cred- 
itors, judgments  aeainst  the  husband  are  admis- 
sible, notwithstanding  irr^larities  therein,  to 
show  that  the  husband  waa  a  debtor  at  the  time 
of  the  making  of  the  gift.— Cone  v.  Belcher  (Tex. 
Civ.  App.)  149. 

I  209.  Testimony  given  Ave  to  six  years 
after  property  was  conreyed  to  another  in  con- 
sideration of  money  paid  oy  a  debtor,  in  an  ac- 
tion by  creditors  to  set  toe  conveyance  aside, 
%etd  not  to  show  that  the  money  paid  forthe 
conveyance  was  exempt— Childers  v.  Bales  (Ky.) 
295. 

<I)  Trial. 

S  308.  Whether  a  gift  by  the  husband  to  his 
wife  was  void  as  against  creditors  under  the 
statute  held  for  the  jury.— Cone  v.  Belcher  (Tex. 
Civ.  App.)  149. 

FREIGHT. 

Carriage  of  goods,  see  Carriers,  §9  89-185. 
Carriage  of  five  stock,  see  Carriers,  |S  217-280. 

FREIGHT  TRAINS. 

Care  reqnired  of  carrier  of  passengers,  see  Car- 
riers, g  280. 

Liability  for  injuries  to  passengers  carried  on 
freight  trains,  see  Carriers,  {  280. 

FRIGHT. 

Frightening  animals  near  railroad  tracks,  see 
Railroads.  {  407. 

FUNDS. 

Public  funds,  see  Counties,  |  192;  Municipal 
Corporations,  ||  867,  066. 


See  Gaming. 


GAMBLING. 


GAMING. 


I.  GAMBLING  CONTRACTS  AND 
TBANBACTIONB. 

(A)  Hatnre  and  Validity. 

I  17.  A  contract  to  pay  a  certain  sum  held 
not  rendered  void  by  the  further  agreement  to 
make  payments  from  profits  of  a  bucket  shop 
till  such  sum  is  paid.— Williams  Couimission 
Co.*s  Assignee  v.  W.  A.  Sbirley  &  Bro.  (Ky.) 
327. 

I  17.  Ky.  St.  8  1955  (Russell's  St.  §  1807), 
h&d  to  maKe  void  only  contracts  for  payment  of 
gaming  debts,  and  not  one  for  payment  of  money 
put  up  as  security  for  any  loss  at  gaming.  Sec- 
tions 1950,  1959.— Williams  Commission  Co.'8 
Assignee  v.  W.  A.  Shirley  A  Bro.  (Ky.)  327. 


m.  GRimNAI.  BESPOKSZBIUTT. 

<A)  Off«B««a. 

i  71.  One  cannot  be  convicted  of  playing  or 
betting  oa  a  game  of  cards  upon  evidence  show- 
ing that  be,  as  banker,  exhibited  a  mcnte  bank 
at  which  the  other  players  bet.— Yinson  Statt 

(Tex.  Cr.  App.)  652. 

i  72.  One  may  be  prosecuted  for  betting  on 
a  game  of  cards  played  in  a  private  residence. — 
Vinson  v.  State  (Tex.  Cr.  App.)  652. 

(B)  ProMcatloa  «ad  Pvniahmcmt. 

Admissibility  of  declarations,  see  CrinunsJ  Idw, 
8  417. 

Following  language  of  statute,  see  Indictmeot 
and  Information,  |  110. 

8  94.  Where  the  information  allseed  that  ac- 
cused bet  money  at  a  game  of  cards,  it  was  nec- 
essary to  prove  that  be  bet  money  in  order  to 
avoid  a  variance.- Melton  t.  State  (Tex.  Cr. 
App.)  910. 

8  94.  In  a  prosecution  for  gambling,  where 
defendant  was  charged  with  unlawfully  playing 
at  a  game  of  cards,  and  the  uncontradieted  evi- 
ience  showed  that,  if  gambling  at  all,  he  was 
betting  at  a  game  of  ^monte,"  his  eonTictioo 
was  unauthorized.- ArredMido  r.  State  (Tex. 
Cr.  App.)  930. 

8  97.  In  a  prosecution  for  gaming,  the  an- 
swer to  a  question  as  to  the  market  value  of 
the  poker  chips  used  In  the  game  held  not  ad- 
missible.—Melttm  T.  Bute  (Tex.  Cr.  App.)  9ia 

GARNISHMENT. 

See  Attachment. 

Injustice's  court,  see  Justices  of  the  Peace,  8 

IV.  WRIT  OB  gUMMOOT  AND  NOTICE, 

SERVICE,  AND  BETUBN. 

8  96.  The  return  In  garnishment  proceedings 
is  conclusive  as  to  the  truth  of  recitals  therein : 
the  remedy  for  a  false  return  being  a  sait  on 
the  officers  bond. — Mound  City  E<ngraTing  Coi 

V.  MobUe  ft  O.  B.  Co.  (Uo.  App.)  27. 

8  97.  Defects  appearing  on  the  face  of  the  re- 
turn in  garnishment  mast  be  raised  by  motion  to 
quash,  and  not  by  answer  or  plea  In  abatement. 
—Mound  City  Engraving  Co.  v.  MobUe  ft  O.  B. 

Co.  (Mo.  App.)  27. 

8  104.  The  garnishee,  by  answering  to  the 
merits  after  his  motion  to  quash  a  return  for  de- 
fects OD  its  face  was  overruled,  lost  the  benefit 
of  bis  motion,  though  he  excepted  to  the  ruling 
and  alleged  the  same  defects  in  his  answer  by 
way  of  plea  in  abatement.— Moand  City  £ngrav- 
ing  Co.  T.  MobUe  &  O.  B.  Co.  (Mo.  App.)  in*. 

IX.  OFBKATION  AND  EfTEOT  OF 
OAXNISHMENT.  JITDCaCENT, 
OB  PATldaiT. 

8  230.  Where  a  garnishee  pays  the  debt  to 
the  debtor  after  service  of  the  writ,  in  vltriation 
of  Sayles*  Ann.  Civ.  St.  1897,  art.  225,  he  can- 
not recover  the  money  fnHU  the  debtor.— Banshn 
V.  J.  B.  McKee  Co.  (Tex.  Civ.  App.)  732. 

S  230.  A  garnishee  having  paid  the  debt  be- 
fore service  held  not  entitled  to  recover  the  same 
from  the  debtor  because  the  garnishee  appeared 
and  answered,  admitting  the  indebtedness. — 
Baughn  v.  J.  B.  McKee  Co.  (Tex.  Civ.  App.)  732. 

XI.  WBONOFTTI.  GABNISHHENT. 

8  248.   In  an  action  for  wrongful  gamishmmt, 

a  certain  contention  held  without  merit  as  a  de- 
fense.—Battle  &  McKinney  v.  White  (Ter.  Civ. 
App.)  216. 


Topics,  divisions,  A  secUon  (I)  NVHBER8  In  this  Index,  *  Dw.  ft  Amer.  Digs.  A  Reporter  Indexes  agrss 


Digitized  by  V^OO^IC 


INDnX-DIGBST. 


1203 


GENEALOGY. 

Detennfnatlon  of  right  of  inberltance,  Me  De- 
scent and  ZMslribntion,  |  47. 

GENERAL  APPEARANCE. 

Sea  Appearance,  |  8> 

GIFTS. 

Between  bosband  and  wife,  see  Husband  and 
Wife,  II  48%. 

X.  uiTER  vrvoi. 

Adraneementa,  see  Descent  and  IHstribution,  | 
109. 

I  4.  Eletnents  of  a  validKift  inter  Tivos,  stat- 
ed.—FtHcwortby  V.  Adams  C^y.)  881. 

I  32.  A  gift  of  one's  check  held  fnoomplete 
nntU  the  check  has  been  paid  or  accepted  by 
the  bank,— Foxworthy  v.  Adams  (Ky.)  381. 

I  34.  A  gift  of  the  donor's  check  Bubject  to  a 
written  memorandum  stipulating  that  the  check 
ahall  not  be  payable  until  after  the  donor's 
death  held  not  a  valid  gift  inter  Tivos.-^Fox- 
worthy  t.  Adams  (Ky.)  88L 

f  34.  01ft  to  take  effect  after  donor's  death 
held  invalid  as  gift  Inter  tItos.— Foxworthy  t. 
Adams  (Ky.)  381. 

GOOD  FAITH. 

Of  attorney  In  dealing  with  client,  see  Attorney 

and  Client,  I  123. 
Of  party  asking  equitable  relief,  see  Specific 

Performance,  |  101. 
Of  purchaser  of  land,  see  Vendor  and  Pnrchas- 

er,  18  224-244. 
Of  purchaser  of  property  subject  to  tax,  see 

Tuation,  1511. 
Of  ^^baser  of  pablle  lands,  see  Public  Lands^ 

GOODS. 

See  Property. 

Confusion,  see  Confusion  of  Goods. 
Mortgage,  see  Ohattd  Mortgages. 
Sal^  see  Sales. 

GOOD  WILL 

Restraining  breach  of  contract,  see  Injunction, 
f  69i 

I  6.  A  contract  for  the  sale  by  a  retail  lum- 
ber dealer  of  his  stock  of  lumber  and  good  will, 
held  to  show  a  consideration  for  bis  agreement 
not  to  engage  In  such  bu^ess.— Wills  t.  Fot- 
ester  (Ho.  J^^.)  1090. 

GRAIN. 

EUevators,  see  Warehousemen. 

GRAND  JURY. 

See  IndictmeDt  and  Information. 
Admissibili^  of  admissioos  by  accused,  see 
Criminal  Law,  S  406. 

GRANTS. 

See  Deeds. 

Application  of  statute  of  frands  to  grant  of  ex- 
isting estates  or  interests  in  real  propwty,  see 
Frauds,  Statute  of,  |S  69,  70. 

Constitutional  grant  of  powers  in  general,  see 
Constitational  Law,  1  26. 

Of  minerals  and  mining  rights,  see  -Mines  and 
Minerals,  I  55. 

Of  public  lands,  see  Public  Lands. 


GROWING  CROPS. 

Ii^nriai  to,  measure  of  damages,  see  Damages, 

GUARANTY. 

See  Indemnity;  Principal  and  Surety. 
Application  of  statute  of  frauds,  see  Frauds, 
Statute  of,  I  26. 

GUARDIAN  AD  LITEM. 

In  action  by  or  against  infant,  see  Infants,  H 

82—110. 

In  action  by  or  against  insane  person,  see  In- 
sane Persons,  1 94. 

GUARDIAN  AND  WARD. 

See  Parent  and  Child. 

Guardian  ad  litem,  see  Infants,  ||  82-110;  In- 
sane Persons,  fi  94. 

Matters  relating  to  infants  and  their  property 
irrespective  of  guardianship,  see  Infants. 

m.  OUSTODT  AND  OARE  OF  WABD'S 
PEBSOir  AKD  ESTATE. 

I  33.  In  the  absence  of  ststntory  restrictions, 
a  guardian  may  compromise  debts  without  first 
obtaining  an  order  frcnn  the  court  so  to  do. — 
Nashville  Lumber  Co.  v.  Barefield  (Ark.)  758. 

I  33.  Where  the  compromise  by  the  guardian 
of  a  claim  of  bis  ward  was  made  without  suffi- 
cient justification  or  fraudulently,  or  on  a  gross- 
ly iiMdequate  consideration,  the  compromise 
could  be  impeached  when  urged  as  a  defense.— 
Nashville  Lumber  Co.  t.  Barefield  (Ark.)  758. 

J 33.  Kirby's  Dig.  {  3823,  and  other  statutes, 
d  not  to  restrict  the  power  of  the  guardian 
to  compromise  a  claim  of  his  ward  without  first 
obtaining  an  order  from  tt^e  court  so  to  do. — 
Nashville  Lumber  Co.  v.  Barefield  (Ark.)  758. 

I  43.  In  the  absence  of  statutory  restrictions, 
a  guardian  may  sell  the  personalty  of  his  ward 
without  first  <^taiDing  an  order  from  the  court 
so  to  do.— NashTille  Xumber  Co.  t.  Barefield 
(Ark.)  758. 

▼I.  AOGOinfTma  AHD  8ETTI.EafENT. 

Liability  of  Judge  for  failing  to  require  aettle- 
ment,  see  Judges,  |  8S. 

GUESTS. 

See  Innkeepers. 

GUNS. 

See  Weapons. 

HABEAS  CORPUS. 

I.  KATUBB  AKD  OBOtrMBS  OF 
BEMEDT. 

f  30.  Habeas  corpus  held  not  to  lie  because 
of  attachment  in  contempt  issuing  on  affidavit 
of  another  person  than  provided  by  Rev.  St. 
1805.  art.  8012.— Bx  parte  Moivan  (Tex.  Cr. 
App.)  99 ;  Ex  parte  Lane  (Tex.  Cr.  App.)  100 ; 
Ex  parte  Patterson  (Tex.  Cr.  App.)  101. 

HABITUAL  DRUNKARDS. 

Penalties  for  sale  of  llquon  to  drunkards  after 
notice,  see  Intoxicating  Liquors,  |  170; 

HARMLESS  ERROR. 

In  civil  actions,  see  Appeal  and  Error,  ||  1028- 

1073. 

In  criminal  prosecutions,  see  Criminal  Law.  11 
1165-1173 ;  Homicide,  98  338-340 
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Sm  Gamine. 


HAZARD. 

HEALTH. 


Bepilstion  of  practice  of  medldne,  see  Fhyd- 
ctaDS  and  SurgeooB. 

n.  REGUXJiTIOH«  AMD  OFFEHSES. 

Liability  of  railroad  company  for  oegligence  of 
Bervaots  causiog  *Bpread  of  contagious  disease, 
Bee  Negligence,  f  1. 

Beeulation  of  practice  of  medidne,  see  Phyai- 
ciani  and  SargeonB. 

HEARING. 

In  action  for  injanction,  see  Injanctl«i(  |  180. 

On  demurrer,  see  Pleading,  |  218. 

On  demnmr  to  evidence,  see  Trial,  t  156. 

On  motion  or  application  for  direction  of  Ter^ 

diet,  see  Trial,  |  178. 
On  motion  or  applicatioa  fbr  new  trial,  we 

Criminal  Law,  f  959. 
On  motion  or  application  to  qnaah  or  eet  aside 

indictment  or  information,  see  Indictment  and 

Information,  |  140. 

HEARSAY  EVIDENCE. 

See  Criminal  Law,  SI  410,  420;  Evidence,  || 
314-322. 

HEIRS. 

See  Descent  and  Distribution. 

Construction  of  term  in  insurance  certificate, 

ae<>  Insurance,  {  786. 
Rights  as  to  community  and  separate  propertr, 

see  Husband  and  Wife,  |.  274! 
Rights  as  to  homestead,  see  Homestead,  |  140; 

HIGHWAYS. 

CrossiDg  by  railroads,  see  Railroads,  M  244, 
827-SaO. 

Dedicajtlon  of  land  for  highway,  see  Dedication. 

Eminent  domain,  additional  servitude  in  high- 
way, see  Eminent  Domain,  8  HO. 

Eminent  domain,  occupation  or  use  of  highway 
as  groond  for  coi^Kosation  to  abutting  own- 
ers, see  Eminent  Domain,  |  100. 

Rights  in  and  use  of  highways  by  street  rail- 
roads, see  Street  Railroads,  |  24. 

I.  MTABUgHMBHT.  AUEBATIOM, 
AHD  OISOONThrUAKOE. 

Dedication,  see  Dedication. 

IT.  TAXEM,  AISESSlCBirTS.  AMD 
WOBK  OH  HIOHWATS. 

S  122.  Const.  Amend.  5,  proriding  that  a 
county  road  tax  may  be  levied  if  a  majority  of 
the  voters  sball  vote  for  it  at  a  general  elec- 
tion, held  mandatory,  so  tliat  Laws  1009,  p. 
246,  authorizing  a  special  election  in  a  county 
for  such  purpose,  is  invalid.— Mexwin  v.  Rus- 
sell (Arb.)  1(^1. 

V.  -  BBOVUITZOH  AlTD  USE  FOB 
TBATEI.. 

(B)  Vs*  •(  Hlvkwar  Mil  Law  of  th« 
Raad. 

Animals  running  at  lai^e,  see  Animals,  {  57. 

Collisions  of  street  cars  with  animals  or  ve- 
hicles, see  Street  Railroads,  |  90. 

Statutory  and  municipal  reinilations  relating  to 
movement  of  trains  across  highways,  see  Rail- 
roads, i  244. 

<0  Injuries  tr»mt  Detects  or  Obstraetloms. 

Accidents  at  r^lroad  crasslogs,  see  Railroads,  H 

327-560. 


In  streets,  no  Mtmldpal  CorpotatiMia,  H 

822. 

HINDERING. 

Creditors,  tgr  frandnlent  tianst«n  In  ceiieimit 
see  Fiudment  Gonveyaaces. 

HIRING. 

Of  premises,  sea  landloid  Mid  Tenant. 

HOMESTEAD. 

Dower  or  rights  of  widow  in  real  property  of  de- 
ceased husband,  see  Dower. 

Exemption  of  personal  property,  sea  Exemp- 
tions. 

X.  HATITBE.  AOQTOimOW.  AND 
EXTENT. 

(B)  IdabtUUes  BBforecable  Aaralaat 
Homestead. 

Abandonment  of  contract  as  affecting  ricfat  to 
mechanic's  lien,  see  Mechanics*  Liens,  f  8^. 

Right  of  assignee  of  contract  to  mediaiuc  B  lien. 
See  Mechaaics'  Liens,  {  204. 

I  97.  Under  the  statute  giving  a  lien  on  a 
homestead  (or  Improvements,  both  the  contrai-t 
and  the  employment  of  the  work  and  material 
on  the  homestead  in  compliance  therewith  are 
made  essential  to  the  lien.— Muxi^  t.  WilJinms 
(Tel.)  90a 

I  106.  A  penalty  cannot,  under  the  Constitu- 
tion, be  Imposed  on  a  homestead  in  addition  to 
"taxes  due  thereon."— Toepperwein  v.  Citj*  of 
San  Antonio  fDo.  dv.  App.)  690. 

m.  BIGHTS  OF  SUBVlVmO  K0S> 
BAUD,  WIFEjOHXLDBSN, 
OB  HEIBS. 

I  140.  The  payment  by  the  snrvivisg  husband 
of  water  rents  on  the  homestead,  in  the  posses- 
sion of  tenants  paying  htm  rent,  ia  for  his  per- 
sonal bene&t,  and  the  communis  estate  is  not 
chargeable  therefMv-Mattingly  t.  Kellj  (Tex. 
Civ.  App.)  483. 

i  140.  Where  the  surviving  husband  collet^ted 
rents  from  real  estate  after  the  same  ceased 
to  be  hia  homestead,  the  only  child  of  the  mar- 
riage was  entitled  to  a  half  theieoL— Hattingly 
V.  Kelly  (Tex.  Civ.  App.)  483. 

I  140.  The  amount  paid  by  the  surviving  hus- 
band for  permanent  street  impTovements  In  front 
of  the  homestead,  after  the  death  of  the  wife, 
held  properiv  deducted  from  proceeds  of  a  sale 
of  the  premises  in  detenDininc  the  amount  the 
only  child  of  the  surviving  nashand  and  de- 
ceased wife  is  entitled  to.— Mattingly  t.  Eell/ 
(Tex.  Civ.  App.)  483. 

I  140.  A  surviving  husband,  using  the  rents 
from  the  homestead  in  paying  a  community  debt 
and  taxes,  held  entitled  to  reimbursement  there- 
for out  of  the  community  estate.— MatUngly  v. 
KeUy  (Tex.  Civ.  App.)  ^ 


nr.  ABAroomDBWT,  waxver,  ob 

FORFEITURE. 

i  159.  A  married  woman  entitled  to  a  home- 
stead  held  not  deprived  thereof  by  the  death  of 
her  husband,  but  entitled  thereto  for  her  own 
use  so  long  as  she  eoatinuM  to  occupy  it  as  a 
homestead.— American  Nat.  Bank  T.  Mathews 
(Ky.)  811. 

S  161.  Removal  from  a  homestead  with  no 
intention  of  returning  Is  an  abandonment.— 
American  Nat.  Bank  v.  Mathews  (Ky.)  $11. 

I  162.  Where  the  removal  is  only  temponxy, 
the  homestead  right  is  not  losL— Amerieui  Nat. 
Bank  V.  Mathews  (Ky.)  81L 
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I  163.  Ehrideoce  held  met  to  ahow  an  aban- 
donment of  a  homestead.— American  Nat  BaiA 
T.  Mathews  (Ky.)  811. 

i  181%.  Whether  acts  of  one  owning  a  home- 
stead amoant  to  an  abandonment  thereof  held 
a  qaestion  of  fact,  depending  on  the  Intention 
as  well  as  the  acts.— American  Nat  Bank  v. 
Mathews  (Ky.)  811. 

HOMICIDE. 

Civil  liability  for  cauaing  death,  see  Death,  IS 

Sl-IM.   

Continnance,  bm  CMmlnal  Law,  |  W7. 

n.  MtTRDER. 

i  11.  An  Instmctlon  defining  malice  afore- 
thought  held  proper.— Bnrns  t.  Commonwealth 
(Ky.f  409. 

f  13.  "Implied  malice"  defined.— Bnma  t. 
CiHomonwealth  (Ky.)  409. 

T.  XZOUBABXE  OR  J  UVUFIABLE 
HOMICIDE. 

I  114.  Defendant  conid  not  Jastify  the  killing 
where  he  and  deceased  engaged  in  a  fight  with 
sn  agreement  that  it  should  be  with  their  fists, 
and,  when  entering  it,  intended  to  nse  a  deadly 
weapon,  and,  pursuant  to  such  intention,  did 
nse  It.— Bordeaux  v.  State  CTex.  Cr.  App.)  640. 

n  xjnaxjTMBKTAXDtKTo-aMA'aov. 

Election  between  cotmts,  see  Indictment  and  In- 
formatim,  |  182. 

I  133.  An  Indictment  for  mnrder  In  .the  first 
degree  Jield  sufficient  under  Kirby's  Dig.  |  22S4. 
—Hunter  v.  State  (Ark.)  1028. 

fi  142,  Under  facts,  held,  there  was  no  vari- 
ance between  indictment  and  evidence  as  to 
name  of  person  alleged  to  have  been  murdered. 
^Betts  T.  State  (Tex.  Cr.  App.)  424. 

vn.  BTIDEHOB, 

CA)  PresnmpttoKs  ud  B«rd*»  oC  PrfMtf. 

t  144.  The  state  in  a  homicide  case  need  not 
prove  motlTe.- Hogue  v.  State  (Ark.)  783. 

(B)  AdnlMlbllitr  In  Oeacnl. 

Evidence  admissible  by  reason  of  admission  of 
similar  evidence  by  accused,  see  Criminal 
lAw.  I  886. 

Res  gestn,  see  Criming  Law,  S  36a 

§  156.  Where  there  was  a  plea  of  accidental 
homicide  and  an  Issue  as  to  whether  the  shoot- 
ing was  intentional,  any  circumstance  or  declar> 
atim  showing  accused's  state  of  mind  was  ad- 
missible.—Sl^etoa  V,  State  (Tex.  Cr.  App.)  92. 

S  168.  Certain  testimony  as  to  statements  by 
accused  before  the  killing  held  admissible  to 
show  malignity.— Singleton  v.  State  (Tex.  Cr, 
App.)  92. 

S  159.  Evidence  of  previous  systematic  cmel 
treatment  held  admissible  on  a  prosecution  for 
murder  of  defendant's  cfaUd.— Belts  v.  State 
(Tex.  Cr.  AppO  424. 

I  166,  In  a  prosecutioD  for  homicide  where 
defendant's  wife  testified  that  she  told  her  hus- 
band the  night  before  the  homicide  that  de- 
cedent had  insulted  her,  testimony  of  defend- 
ant's son  that  bis  mother  never  told  him  not 
to  associate  with  decedent  or  made  any  objec- 
tions to  his  association  with  him  held  admis- 
sible.—Barbee  V.  State  (Tex.  Cr.  App.)  901. 

%  166.  In  a  prosecution  for  homicide,  where 
there  was  evidence  that  dnfendant  waa  told  by 
bis  wife  the  night  before  the  homicide  that  de- 
cedent had  insulted  her,  testimony  of  a  wit- 
ness that  he  was  witfa  defendant  on  the  morn- 


ing of  the  homicide,  and  that  defendant  seemed 
to  be  angry  at  decedent  because  of  trouble  be- 
tween one  of  his  boys  tjod  decedent  was  ad- 
missible.—Baibee  V.  State  (Tex.  Cr.  App.)  961. 

i  166,  In  a  prosecution  for  homicide,  where 
there  was  evidence  that  defendant  was  told  by 
his  wife  the  night  before  the  homicide  that  de- 
cedent had  insulted  her,  held  proper  to  admit 
evidence  that  decedent  came  to  defendant's 
house  after  the  claimed  insult,  and  that  there 
was  no  difference  in  the  relationidilp  between 
him  and  the  wife.— Barbee  v.  SUte  (Tex.  Cr. 
App.)  961. 

I  169.  In  a  prosecution  for  homicide,  evi- 
dence as  to  a  question  by  accused  shortly  before 
the  killing,  and  the  reply  thereto,  held  adml^ 
sible.— Pace  v.  State  (Tex.  Cr.  App.)  949. 

{  169.  In  a  prosecution  for  homicide  where 
there  was  no  dispute  but  that  the  defendant 
bron^t  his  own  pistol  with  him  from  home,  it 
was  not  error  to  allow  a  witness  to  state  that 
the  defendant  exhibited  it  to  him  shortly  be- 
fore the  homicide,— Baibee  r.  State  (Tex.  Cr. 
App.)  961. 

§  191,  On  a  trial  for  assault  with  intent  to 
kill,  evidence  held  admissible  to  show  proseeu- 
tor'a  feelingtoward  accused.— Potter  v.  'Com- 
monwealth  (K>.)  817. 

I  19^.  In  a  prosecQtlon  for  homicide  by 
shooting,  testimony  of  a  witness  that  after  de- 
cedent fell  he  saw  him  making  a  motion  with 
his  hand  as  it  putting  a  knife  in  his  pocket  waa 
fuadmialble.— Barbee  v.  State  (Tex.  Cr.  App.) 
961. 

(C)  DylBs  DaelKMtlona. 

I  203.  Facts  held  to  constitute  a  sufficient 
predicate  for  the  admission  of  deceased's  sute- 
ment  as  a  dying  declaration.— Douglas  v.  State 
(Tex.  Cr.  App.)  988. 

(K)  Welsht  «Bd  SvfllcleBer. 

I  281.  Malice  may  be  proved  by  inferring  It 
from  facts  and  circumstances  attending  the 
killing.— Bums  v.  Commmiwetith  (Ky.)  409. 

8  234.  Certain  proof  held  to  establish  a  cir- 
cumstance, which,  if  unexplained  by  accused, 
tended  to  establish  his  guilt  of  murder. — Ilogue 
v.  State  (Ark.)  783. 

8  250.  Evidence  held  sufficient  to  support  a 
conviction.— MiddletOD  v.  Commonwealth  (Ky.) 
355;  Singleton  v.  State  (Tex.  Cr.  App,)  92. 

I  25.^.  Evidence  held  to  support  a  conviction 
of  murder  in  the  first  degree.— Ilogue  v.  State 

(Ark.)  783. 

I  254.  In  a  prosecution  for  homicide,  evi- 
dence held  to  sustain  a  verdict  of  murder  in  the 
second  degree.— Barbee  v.  State  (Tex.  Cr,  App.) 
061. 

I  267.  Evidence  held  to  austaln  a  conviction 
for  assault  with  intent  to  murder.— Williams  v. 
State  (Tex.  Cr.  App.)  916. 

Vm.  TRIAL. 

(A)  Condnet  In  OemenU. 

S  266.  The  state  is  not  required  to  call  all 
eyewitnesses  of  the  homicide. — Davis  v.  State 
(Tex.  Cr.  App.)  104. 

(C)  Instrnetlona. 

Contradictory  Instructions,  see  Criminal  Law: 
8  810. 

Error  in  instruction  cured  by  giving  other  in- 
structions, see  Criminal  Law,  |  823. 

Inconsistent  or  contradictory  Instructions,  see 
Criminal  Law,  |  810. 

Testimony  of  accomplices,  see  Criminal  Law,  | 
780. 

Undue  prominence  to  particular  facts,  see  Crim- 
inal Law,  I  811. 
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I  286.  The  conrt  bavlng  eabmitted,  as  a 
predicate  for  a  convictioD  on  a  pnwecution  for 
murder,  a  whippinf!  with  a  belt  strap,  not  a 
deadly  weapon,  hM,  Pen.  Code,  art.  717,  a*  to 
considerlnx,  on  the  question  of  intuit,  the  in- 
strument with  which  a  homicide  is  C(»nmltted, 
should  have  been  given.-— Betta  T.  State  (Tex. 
Cr.  App.)  424. 

S  286.  In  a  prosecuti(m  for  homicide,  the 
court  held  to  liave  properly  instructed  that  the 
instrument  or  means  by  which  the  homicide  was 
committed  should  be  considered  in  adjudging 
the  intent  of  the  party  offending.— Munoa  T. 
State  (Tex.  Cr.  App.)  941. 

f  201.  Kvidence  held  not  to  warrant  sub- 
D]tssioD  to  the  jury  of  defendant's  whipping  of 
his  child  as  a  predicate  for  his  conviction  on 

Erosecution  for  murder.— Betta  v.  State  (Tex. 
r.  App.)  424. 

8  291.  In  view  of  evidence,  held,  an  instruc- 
tion to  acquit  if  death  was  caused  by  a  blow 
ou  the  head,  and  it  was  inflicted  by  other  means 
than  at  the  hands  of  defendant,  should  have 
been  given.— Betts  v.  State  (Tez.  Cr.  App.)  424. 

i  800.  An  instruction  that  under  certain 
state  of  facts  there  could  not  be  an  acquittal 
on  self-defense  held  proper. — Gordon  t.  Com- 
monwealth (Ky.)  800. 

f  300.  Defendant  held  not  entitled  to  com- 
plain of  instruction  that  if  deceased  "in  good 
faith"  abandoned  the  conSict,  and  defendsnt 
then  being  in  no  danger,  os  he  knew,  shot  de- 
ceased, he  could  not  justify  on  the  ground  of 
Belf-defense.— Bordeaux  v.  State  (Tex.  Cr.  App.) 
640. 

«  300.  Under  White's  Ann.  Pen.  Code.  art. 
713,  relating  to  threats  as  a  defense  for  homi- 
cide, a  charge  in  a  prosecution  for  assanlt  with 
intent  to  mnrder  relating  to  threats  held  pr- 
roneouB.— Graves  v.  State  (Tex.  Cr.  App.)  676. 

S  300.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  an  instruction  relatin^r  to  threats 
held  erroneous,  as  confused  and  too  burdpn- 
Bome  on  the  defense.— Graves  t.  State  (Tex.  Cr. 
App.)  670. 

S  300.  In  a  prosecution  for  homicide,  an  in- 
struction on  the  law  of  self-defeose  held  not  er- 
roneous, as  indicating  that  the  court  thought 
tliat  defendant  had  lued  more  force  than  was 
necessary.— Munos  t.  State  (Tex.  Cr.  App.)  941. 

§  300.  In  a  prosecution  for  homicide,  held 
proper  to  charge  that,  if  decedent  attacked  de- 
fendant, so  that  defendant  had  reason  to  be- 
lieve he  was  in  danger  of  death  or  serious  bodily 
injury,  the  killing  wan  justifiable. — Munos  v. 
State  (Tex.  Cr.  App.)  941. 

I  301.  A  charge  confining  defendant's  right 
to  kill  in  his  own  defenae  held  pn^r. — Bams 
T.  Commonwealth  (Ky.)  409. 

i  307.  An  Instruction  held  erroneous  as  not 
requiring  the  homicide  to  have  been  unlawful, 
or  with  malice,  and  ignorit^  the  questions  of 
aelf-defense  and  of  manslaughter.— Smith  t. 
State  (Tex.  Cr.  App.)  679. 

S  308.  Evidence  held  to  warrant  an  instmc- 
tion  as  to  murder.— Bums  t.  Ck>mmonweaith 
(Ky.)  409. 

S  300.  In  a  prosecution  for  homicide,  in- 
structions held  error  as  blending  two  causes 
for  reducing  the  offense  to  manslaughter.— Bar- 
bee  v.  State  (Tex.  Cr.  App.)  961. 

IX.  HEW  TBXAXu 

Newly  discovered  evidence,  ground  tor  new  trial, 
see  Criminal  Law,  t  945. 

X.  AFPEAI.  A3m  ERROR. 

5  ri'W.  In  view  of  verdict,  held  tPHtimony 
could   not  have  been   understood  so  as  to  be 


grejodldal.— GoidoD  r.  OomiiMHiwealtli 

8  338.  In  a  prosecution  for  assault  with  in- 
tent to  murder,  held  not  prejudicial  error  to  al- 
low physicians  who  drenwd  the  wounds  of  tia 
person  assaulted  to  give  their  opinions  as  to  tlu 
course  the  bullet  took.-^nive8  v.  State  (To. 
Cr.  App.)  078. 

{  338.  Evidence  Id  a  prosecution  for  homi- 
cide as  to  the  commission  of  other  crimes  ktli 
^ejudtcial  error. — Pace  v.  State  (Tex.  Cr.  App.) 

I  ft39.  Exdnsfon  of  details  of  tronbles  be- 
tween deceased  and  defendant  long  before  the 
killing  to  show  ill  will  held  faamUesa.— Bordeaux 
V.  State  (Tex.  Cr.  App.)  Wa 

5  340.  In  a  trial  for  homicide,  on  nnnere^ 
sary  instruction  hdd  not  prejudiciaL — Middlfr 
ton  V.  Commonwealth  (Ky.)  355. 

8  340.  On  a  trial  for  murder,  the  error  in  an 
instruction  on  self-defense  held  notprejndiciaL 
'—Fraxier  v.  Commonwealtli  (Ky.)  797. 

6  340.   In  a  proaecotlon  for  homidde,  an  e^ 

roneous  instruction  on  the  Issne  of  manslau^t- 
er  held  harmless,  where  defendant  was  coorict- 
ed  of  manslaughter  and  given  the  lowest  pen- 
alty.—Munos  V.  State  (Tex.  Cr.  App.)  941. 

8  340.  In  a  prosecution  for  homicide,  wbere 
defendant  was  found  guilty  of  murder  in  the 
second  degree,  he  cannot  complain  trf  error  in 
the  court's  charge  on  manslaughter  upon  scd- 
den  impulse,  on  the  ground  that  the  evideDce 
did  not  suggest  manslaughter  upon  sudden  im- 
pulse.—Barbee  V.  State  (Tex.  Cr.  App.)  961. 

HORSES. 

Injuries  to  horses  on  railroad  tracks,  see  Biil- 
roads,  88  407-440. 

HOSTILE  POSSESSION. 

Of  occupant  of  real  estate  holding  adversely,  tee 
Adverse  Possession,  §8  08-85. 

HOSTILE  WITNESS. 

Leading  questions,  see  Witnesses,  S  244. 

HOTELS. 

See  Innkeepers. 

Power  of  city  to  require  fire  escapes  on  lodging 
houses,  see  Municipal  Corporations,  {  603. 

HOUSEBREAKING. 

See  Bni^lary. 

HUMANITARIAN  DOCTRINE 

Injury  avoidable  notwithstanding  contrihutory 
negligence,  see  Negligence,  8  83;  Street  Ball- 
roads,  S  103. 

HUSBAND  AND  WIFE. 

See  Divorce;  Dower. 

Competency  as  witnesses  for  or  against  each 

other,  see  Witncsties,  S  S3. 
Consent  of  husband  as  defense  to  prosecution 

for  detention  of  wife,  see  Abduction,  8  2. 
Coverture  as  affectiug  limitation  of  actions,  see 

Limitation      Actions,  |  73. 
Bight  of  survivor  to  exemptiona,  see  Homestead, 

8  140. 

m.  COKVETANCES.  OONTBAOTS,  AW) 
OTHEB  TRAMSAOTlOlia  BETWEH 
HYTSBAHD  AND  WIFE. 

Validky  as  to  creditors  or  sulwequont  purchas- 
ers, see  Fraudulent  (.'onvej-ances,  {  104. 
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%  41.  yotwithstandlng  the  Btatotory  power  of 
tile  husband  and  wife  to  contract  with  each  oth- 
er, husband  and  wife  held  not  authorized  to 
contract  with  each  other  for  the  payment  by 
tbe  husband  to  the  wife  tor  her  services  in 
Aurving  him.— Foxwortby  t.  Adams  (Ky.)  881. 

C  4l£fl/L  A  gift  of  a  note  by  the  payee  to  bis 
wife  held  not  a  valid  ^ift  inter  vtvos.— Fox- 
wox-tby  T.  Adams  (Ky.)  381. 

4S%.  A  wife  may  give  her  husband  money 
or  contribute  it  to  the  improvement  of  their 
liozue,  and  he  cannot  be  forced  to  return  IL — 
r>avi8  V.  DavU  (Ark.)  525. 

"V.  WIX'B'S  8EFABATI!  ESTATB. 

^Transactions  in  fraud  of  creditors,  see  Fraudu- 
lent Conveyances,  {  104. 

(A)  What  ConstltDtcR. 

S  115.  All  personal  property  Iwlonging  to  a 
woman  at  the  time  of  her  marriage  beloogs  to 
tier  as  her  separate  estate,  unless  reduced  to  the 
husband's  possession  by  the  wife's  express,  writ- 
ten assent,  under  the  express  provisions  of  Rev. 
St,  1899,  S  4340  (Ann.  St.  lOOti,  p.  2382).— Mc- 
Kee  V.  Downing  (Mo.)  7. 

I  125.  Where  the  riftht  of  the  wife,  married 
pnor  to  the  Married  Woman's  Act  (Rev.  St. 
1809.  S  4340  [Ann.  St.  1906,  p.  2382]).  was  a 
common-law  estate,  the  husband  was  entitled  to 
the  rents  and  profits  thereof.— State  ex  rel.  Ar- 
mour Packing  Co.  v.  Dickmann  (Mo.  App.)  29. 

<B)  Ri«UB  and  Liabilltlea  of  Baabaad. 

ft  135.  Act  of  a  husband  in  using  his  wife's 
individual  personal  property  to  buy  land  with- 
out her  written  assent,  and  taking  title  in  bia 
own  name,  held  a  fraud.— McEee  r.  Downing 
pio.)  7. 

%  138.  In  an  action  for  use  and  occupation 
against  an  occupant  holding  under  a  lease  au- 
thorized by  the  owner's  husband,  it  will  not  be 
presumed  that  the  husband  asserted  an  adverse 
title  to  the  wife,  or  that  be  had  authority  to 
make  the  lease. — State  ex  rel.  Armour  Packing 
Co.  V.  Dickmann  (Mo.  App.)  20. 

(C)  Llabtlltlea  and  Cbarves. 

f  149.  A  home  standing  in  the  name  of  the 
wife,  purchased  partly  with  the  husband's  ex* 
empt  property  and  partly  with  the  wife's  mou' 
ey.  held  not  subject  to  the  husband's  creditors. 
—Thompson  A  Co.  v.  Taylor  (Ky.)  357. 

(D)  CoBTeyanecs  and  Contracts  to 

Convey. 

§  179.  A  deed  of  trust,  executed  by  a  wife 
and  her  husband,  for  her  benefit,  when  Ky.  St. 
Jt  4827,  was  in  force,  held  to  give  her  title  for 
her  sole  use,  with  power  to  make  a  will,  and,  on 
the  trustee  making  a  reconveyance,  she  acquired 
the  fee.— Keams'  Guardian  v.  Anderson  (Ky.) 
271. 

TI.  ACTIONS. 

Vacation  of  judgment  against  infant  married 
woman,  see  Infants,  S  HO. 

VU.  OOMBflTNITT  PROPERTY. 

Accrual  of  cause  of  action  to  recover  share  of 

property  sold  by  survivor,  see  Limitation  of 

Actions,  %  40. 
Adverse  possession  by  cotenant  of  community 

property,  see  Tenancy  in  Common,  |  15. 
Conveyance  by  surviving  husband  as  color  of 

title,  see  Adverse  Possession,  i  71. 
Transactions  In  fraud  of  creditors,  see  Fraudu* 

lent  Conveyances,  |  104. 

f  25S.  If  a  wife  inherited  a  lot  from  lier 
father  and  her  husband  erected  Improvements 
thereon,  the  improvements  would  be  community 


firoperty,  so  that  the  husband  would  have  an 
nteiest  In  the  property.— Brady  v.  Bladdox 
(Tex.  CiT.  App.)  m. 

S  270.  The  husband  alone  can  sue  for  com- 
munity property.— Cone  t.  Belcher  (Tex.  Cir. 
App.)  149. 

S  273.  Where  the  president  of  an  insurance 
company  obtained  sto^  by  fraud,  and  bis  wife, 
aa  survivor  of  the  community  estate,  before  dis- 
covery of  the  fraud,  received  new  shares  and 
sold  tnem  for  cash,  held  that  the  purchaser  took 
a  good  title,  and  only  the  nmoiint  received  by 
her  remained  subject  to  make  good  what  the 
company  iost  in  the  transaction.— Fidelity  & 
Deposit  Go.  of  Maryland  y.  Wiseman  (Tex.)  621. 

{  273.  The  descent  of  the  Interest  of  a  child 
in  his  mother's  estate  under  the  law  in  force 
in  1836,  determined.— Hardy  Oil  Co.  t.  Bum- 
ham  (Tex.  Civ.  App.)  221. 

i  273.  The  power  of  a  wife  to  act  as  sur- 
vivor of  the  community  in  transferring  com- 
munity property  independent  of  the  probate 
court  ceases  when  she  qualifies  as  administra- 
trix of  the  estate  of  her  deceased  husband.— 
Broocks  V.  Payne  (Tex.  Civ.  App.)  463. 

8  273.  A  wife  aa  survivor  of  the  community 
has  no  power  to  transfer  community  property 
by  deed  for  the  purpose  of  carrying  out  an  un- 
enforceable ctmtract  tietween  her  deceased  hus- 
band and  another.— Broocks  t.  Payne  (Tex.  Civ. 
App.)  463. 

8  274.  Where  the  survivor  holds  the  communi- 
ty estate,  and  does  not  act  in  repudiation  of  the 
interrats  of  the  heirs  of  the  deceased  spouse, 
the  holding  is  as  a  tenant  in  common. — Wingo 
V.  Rudder  (Tex.)  899. 

8  276.  A  conveyance  by  a  widow  who  was 
also  administratrix  of  a  league  and  labor  land 
certificate  held  sufficient  to  convey  her  com- 
munity interest  therein. — McLain  t.  Pate  (Tex. 
av.  AppO  718. 

Vm.  SEPARATXOir  AKD  SEPARATQ 
MAIHTEHAlfCE. 

Alimony  in  actlona  for  divorce,  see  Divorce,  f 
218. 

8  278.  Waiver  of  a  wife  of  ground  for  di- 
vorce, with  alimony,  and  her  consent  to  return 
to  her  husband,  held  sufficient  consideration  for 
a  contract  with  him  for  her  separate  mainte- 
nance, if  she  were  again  compelled  to  leave  faim. 
-Hite  V.  Hite  (Ky.)  815. 

8  278.  Evidence  held  not  to  show  that  a 
husband  was  deceived  in  the  execution  of  a  con- 
tract with  his  wife  for  her  separate  mainte- 
nance.—Hite  V.  Hite  (Ky.)  815. 

§  283.  A  separate  maintenance  may  be  award- 
ed a  wife  where  she  was  justified  In  leaving  her 
husband's  home  because  of  his  condacL— Wln- 
bnm  V.  Winbum  (Ky.)  364. 

8  283.  Conduct  of  husband  held  to  entitle  a 
wife  to  separate  maintenance. — Hite  v.  Hite 
(Ky.)  815. 

8  297.  Evidence  held  to  sustain  a  finding  that 
plaintiff  was  entitled  tp  a.  separate  maintenance 
by  defendant,  her  husband.- Winbum  v.  Win- 
bum  (Ky.)  364. 

HYPOTHECATION. 

See  Ciiattel  Mortgages;  Pledges. 

IDENTIFICATION. 

Of  subject-matter  of  written  instrument,  parol 

or  extrinsic  evidence,  see  Evidence,  §  460. 
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IDENTITY. 

Of  caoBes  of  action  or  defenses  ai  affectinc  op- 
eiatioD  of  former  judgment  as  bar.  see  Judg- 
ment, H  603.  617. 

Of  issues  or  subject-matter  of  action  as  affect- 
ing couclusivenesfl  of  judgment,  see  Judgmenti 
ir720.  732.  '  ^     '  I 

Of  peraona  as  afCectiiig  conclutiTaiicaB  of  for- 
mer judgment,  aee  Judgment,  If  707,  708. 

IDIOTS. 

Sea  Insane  Persons. 

IDLE  PERSONS. 

See  Vagrancy. 

IGNORANCE 

Of  eaase  of  action  as  affecting  limitation,  see 
LImiUtlon  of  Actions,  |  95. 

IMBECILES. 

In  genera],  see  Insane  Persons. 

IMMOVABLES. 

In  general,  see  Property. 
Conveyances,  see  Deeds. 
Mortgages,  see  Mortgages. 
Salea,  see  Vendor  and  Purcliaser. 

IMMUNITY. 

See  Exemptions. 

From  liability  for  negligence  or  default  In  trans- 
mission or  delivery  of  ipesB^ea,  aee  Tele* 
graplis  and  Telephones,  $  54. 

From  taxation,  see  Taxation,  H  217,  245. 

IMPEACHMENT. 

Of  award  of  arbitrators,  see  Ari>itrBtion  and 
Award,  §  78. 

Of  certificate  of  acltnowledgment,  see  Acknowl- 
edgment, i  62. 

Of  record,  aee  Criminal  Law,  I  1112. 

Of  verdict  by  affidavits  and  testimony  of  jurors 
on  motion  for  new  trial,  see  Criminal  I^w,  I 
9\>7. 

Of  witness,  see  Witnesses.  ||  321-405. 

Of  witness,  newly  discovered  impeacbln*  evi- 
dence as  ground  for  new  trial,  see  Criminal 
Law.  8  942. 

IMPLIED  AUTHORITY. 

Of  agent,  see  Principal  and  Agent,  K  101. 

IMPLIED  CONTRACTS. 

See  Contracts,  |  27;   Use  and  Occupation; 

Work  and  l^ibor. 
limitation  of  actions  for  breach,  see  Limitation 

of  Actions,  S  40. 
Tenancy,  see  Landlord  and  Tenant,  }  10. 

IMPLIED  MALICE. 

Element  of  homicide,  see  Homicide,  |  13. 

IMPLIED  REPEAL 

Of  statute,  see  Statutes,  8§  158-1C7. 

IMPLIED  TRUSTS. 

See  Trusts,  {§  S9,  95. 

IMPORTS. 

Drtipfi.  see  Customs  Duties. 


IMPRISONMENT. 

Arrest  In  criminal  eases,  see  Arrest.  |  62. 
Punishment  for  crime,  see  Criminal  Law,  | 
1223. 

Release  on  habeas  corpus,  see  Habeas  Corpa* 

IMPROVEMENTS. 

Liens,  see  Mechanics*  Liens. 

Public  improvements,  aee  Drains;  HigkTa.T3: 

Municipal  Goiporatlons,  ft  2S0-449. 
Rights  as  between  vendor  and  purchaser, 

\  endor  and  Purchaser,  {  201. 

I  4.  Under  Kitby's  Dig.  9  2754.  cbUdmi  m-t 
making  improvementB  on  their  father's  land  r^- 
der  color  of  title  held  not  entitled  to  compensa- 
tion therefor.— Davis  v.  Davis  (Atk.)  52Sl 

INCAPACITY. 

In  general,  see  Infanta;   Insane  PaiaoiUL 
To  make  will,  see  WUls,  |  52. 


See  Arson. 


INCENDIARISM. 
INCEST. 


Accomplices,  see  Criminal  Law,  {  507. 
Election  between  counts,  see  indictment  and 

Information,  8  132. 
Instruction  as  to  testimony  of  accomplices,  see 

Criminal  Law,  |  780. 

8  5.  The  crime  of  incest  may  be  conmiitttd 
between  a  father  and  an  illegitimate  diild.— 
Wadkins  v.  State  (Tex.  Cr.  App.)  930. 

f  13.  In  a  prosecution  for  Incest  with  ac- 
cused's illegitimate  child,  certain  evidence  ktlil 
admissible  to  show  accused's  relationship  lo 
the  child.— Wadkins  t.  Sute  (Tex.  Cr.  App.) 
959. 

INCLOSURE, 

in  general,  see  Fences. 

Element  of  adverse  possession,  see  Advene  Pos- 
session, 8  10. 

INCOME. 

Rights  and  Uabillttes  of  life  tenants  as  to  in- 
come  of  property,  aee  Ufe  Estates,  |  15. 

INCOMPETENCY. 

See  Insane  Persons. 

INCONSISTENCY. 

In  defenses  alleged,  see  Pleading,  8  93. 
In  description  of  boundaries,  see  Boundaries, 
8  3. 

Id  instnictions  to  jury,  see  Criminal  Law,  f 
810;  Trial,  8  243. 

Statements  by  witnesses  inconsistent  with  te^ 
timony  as  ground  for  impeachment,  aee  Wit- 
nesses, IS  379-388. 

INCONVENIENCE 

Element  of  danu^es  for  penKmal  injuries,  see 
Damages,  8  32. 

INCORPORATION. 

In  general,  see  Corporations,  88  14,  18L 

INCUMBRANCES. 

See  Mechanics'  Liens;  Mortgages. 

On  property  of  intestate,  see  Descent  and  Vi*- 

trfbution.  8  125. 
On  property  of  married  woman's  separate 

tate.  Kt%  Husband  and  Wife,  I  140. 


Topln,  dlvislona,  ft  lectlon  (I)  NUMBERS  In  this  Index,  ft  Dec.  ft  Amer.  Digs,  ft  Kaporter  IndexM  agrM 


Digitized  by 


Google 


INDBZ-DIGEBT. 


1209 


INDEBTEDNESS. 

Cham  on  married  woman's  B^aimte  property, 
see  Husband  and  Wife,  i  149. 

Of  counties,  see  Counties,  {  192. 

Of  intestate,  liability  of  heirs  and  distribatees, 
see  Descent  and  Distribution,  i  125. 

Of  municipal  corporationa,  see  Municipal  Cor- 
porations, I  867. 

Of  railroad  compaoiea,  see  Railroads,  |  161. 

Of  school  districts,  see  Schools  and  B^ool  Dis- 
tricts, {(  97-107. 

INDEMNITY. 

Bee  Principal  and  Surety. 

i  13.  There  can  be  no  indemnity  as  between 
Joint  tort-feasors  unless  the  one  seeking  indem- 
nity did  not  join  in  the  commission  of  the  un- 
lawful act,  and  has  been  made  to  suffer  there- 
for in  damagesr-City  of  Georgetown  v.  Groff 
(Ky.)  888. 

I  13.  Until  a  judgment  against  a  city  for 
Injuries  to  a  traveler  on  a  defective  street  has 
been  paid  by  it,  it  may  not  proceed  aniinst  a 
third  person  actually  liable  for  the  defect  for 
indemnity.-^ity  of  Ocorgetown  t.  GrofE  (Ky.) 
88& 

INDEPENDENT  CONTRACTORS. 

Liability  for  acts  and  omissions,  see  Master  and 
Serrant,  |  318. 

INDEPENDENT  EXECUTORS. 

See  Executors  and  Administrators,  S  7. 

INDICTMENT  AND  INFORMATION. 

Preliminary  complaint,  see  Criminal  Law,  {  211. 

Beriew  of  questions  as  dependent  on  presenta- 
tion of  objections  in  lower  court,  see  Criminal 
Law,  f  1032. 

For  particular  offenaea. 
See  Burglary.  jE  24;  False  Personation,  M  4, 
32 :  Forgery,  SS  29.  34 ;  Gaming.  8  W ;  ifom- 
iclde,  H  133.  142 ;  Larceny,  |  40 ;  Libel  and 
Slander,  %  152;  Rape,  f  35;  Robbery,  S! 
17,  20. 

Practicing  medicine  without  license,  see  Pbyei- 

cians  and  Surgeons,  S  6. 
Violationa  of  liquor  laws,  see  Intoxicating  Llq- 

uois.  I  200. 
Violation  of  stock  laws,  see  Animals,  |  57. 

XL  mnOING  AND  FIUKG  OF  INDIOT- 
MENT  OB  PRESENTMENT. 

Substitution  of  indictment  as  afEecting  limits^ 
tions,  see  Criminal  Law,  §  .159. 

8  11.  An  indorsement  on  indictment  held  not 
to  show  return  of  it  into  court  by  the  grand 
jury.— Shinn  v.  State  (Ark.)  263. 

{  11.  Return  of  indictmmt  into  court  by 
grand  jnnr  held  essential  to  jurisdiction.— 
Shlnn  T.  State  (Ai^.)  263. 

XT.  FILING  AND  FORMA'.  REQUI- 
SITES  OF  INFORMATION  OR 
COMPLAINT. 

8  47.  In  an  information,  it  is  Insiifflcieot  for 
the  prosecuting  attorney  to  state  that  he  is  in- 
formed of  the  commission  of  an  offense,  but  be 
must  state  that  the  offense  has  been  committed. 
—State  r.  McCoy  (Mo.  App.)  78. 

I  47.  Where  a  prosecuting  attorney  bases 
an  information  upon  the  affidavit  of  a  private 
person,  he  must  so  state  in  the  information,  aod 
file  the  affidavit  with  the  information. — State  v. 
McCoy  (Mo.  App.)  78. 


8  60.  tTnder  Code  Cr.  Proc.  1895,  art.  458, 
an  Information  for  aggravated  assault  need  not 
in  terms  aver  that  the  acts  complained  of  were 
contrary  to  the  form  of  the  statute.— Bark  r. 
State  (Tex.  Cr.  App.)  66& 

8  52.  Under  Ann.  St.  1906,  8  2477,  requiring 
an  information  to  be  signed  and  verified  oy  the 
proaecutinff  attorney  or  oy  tfae  oath  of  a  compe- 
tent witness  in  the  case,  or  supported  by  an  af- 
fidavit of  the  witness,  filed  with  the  informa- 
tion, an  information  followed  by  an  affidavit, 
stating  that  the  prosecuting  attorney  makes  oath 
tbat  the  facts  stated  are  true  accordins  to  his 
best  knowledge,  etc.,  but  signed  by  the  prosecut- 
ing witness,  was  Insufficient.- State  v.  McCoy 
(Mo.  App.)  78. 

V.  BEQVIBITES  AND  8UFFIOIBNOT 
OF  AOOirSATION. 

I  110.  An  indictment  charging  the  commts- 
slon  of  an  offense  tbat  is  created  by  statute  is 
g^enlly  good  if  it  follows  tiie  language  of  the 
statute.— State  T.  Ramsaner  (Mo.  AppO  67. 

8  110,  An  exception  to  the  rule  that  an  ia- 
dictment  Is  good  if  it  follows  the  language  of 
the  statute,  stated.— State  v.  Ramsauer  (Mo. 
App.)  67. 

I  110.  An  indictment  for  gaming  held  to  fol- 
low the  language  of  the  statute,  Rev.  St.  188D, 
f  2196  (Ann.  St.  1006,  p.  1405),  and  sufficient  as 

to  the  place  of  offense.— State  v.  Ramsauer  (Mo. 
App.)  67. 

8  111.  In  a  prosecution  for  violation  of  Acts 
30th  Leg.  1007;  pp.  224-228,  c.  123,  forbidding 
the  practice  of  medicine  without  registering 
aod  filing  for  record  the  certificate  required, 
the  complaint  and  information  need  not  nega- 
tive tbe  exceptions  in  the  act,  where  they  are 
not  contained  in  the  enacting  clause,  which  de- 
fines the  offense.— Newman  v.  State  (Tex.  Cr. 
App.)  956. 

8  122.  An  information  for  aggravated  as- 
sault, which  charged  that  defendant  "did 
strike,"  is  not  fatally  variant  from  the  affi- 
davit, which  charged,  "did  then  and  there 
strike."— Stuart  v.  SUte  (Tex.  Cr.  App.)  656. 

S  122.  Where  the  complaint  charges  an  as- 
sault with  "a  knife  and  with  a  chair,"  and  tbe 
information  charges  that  the  assault  was  made 
with  "fists  and  a  chair,"  tbe  variance  is  fatal. 
—Smith  V.  State  (Tex.  Cr.  App.)  605. 

I  122.  A  complaint  charging  the  unlawful 
riding  on  a  train  of  tfae  "G.,  H.  ft  8.  A.  Ry. 
Co."  held  not  to  support  an  Information  char- 
ging that  the  train  was  on  the  track  of  the 
Galveston,  Harrisburg  ft  San  Antonio  Railway 
Company.— Cardenas  v.  State  (Tex.  Cr.  App.) 
953. 

VL  JOINDER  OF  PARTIES,  OFFENSES, 
AND  001TNTS,  DTTFLIOITT, 
AND  ELECTION.  , 

Verdict  on  indictment  containing  several  counts, 
see  Criminal  Law,  §  878. 

8  132.   Where  the  jury's  consideration  was 

limited  to  one  count,  AfM,  there  was  no  merit 
in  a  contention  that  an  election  between  counts 
should  have  been  required. — Betts  v.  State  (Tex. 
Cr.  App.)  424. 

8  132.  Counts  for  rape  and  incest  based  on 
the  same  transaction  could  be  Joined  in  the  in- 
dictment,—Wadkins  T.  SUte  (Tex.  Cr.  App.) 

959. 

TII.  MOTION  TO  QUASH  OR  DISMISS, 
AND  DEMURRER. 

8  133.  Matter  offered  in  defense  held  such 
that  it  could  only  be  considered  on  a  plea  in 
abatement.—State  v.  Ponndstone  (Mo.  App.)  79. 
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I  140.  AllentioiUi  In  a  tnotbn  to  qnuh  an 
indictment  wblcli  sets  np  facts  debora  the  rec- 
ord do  not  prove  themselveg,  and  the  pleader 
should  offer  proof  of  them,  otherwise  they  will 
not  be  luttced. — State      Ramsaaer  (M%  App.) 

Vm.  AMENDlCElfT. 

I  161.  An  Information  Md  properly  amend- 
ed to  show  the  tme  date  of  filing.— Bnrk  t. 
State  (Tex.  Cr.  App.)  668. 

IX.  IBBITES,  PROOF,  AND  VARIANCE. 

In  pro$ecuti{mt  for  particular  offen$e». 
See  forgery,  (  34;  Homicide,  S  142;  Larceny, 
i  40 ;  Libel  and  Slander,  8  152 ;  Rape,  S  35. 

ZI.  WAIVER  OF  DEFECTS  AND  OB- 
JEOTIOlfS.  AND  AIDSB  BT 
VEBDIOT. 

I  203.  Where,  in  a  prosecution  for  aggravat- 
ed assault,  the  verdict  is  general,  and  the  affi- 
davit and  information  contained  two  counts, 
that  one  count  in  the  information  is  at  variance 
with  the  affidavit  will  not  be  noticed,  where  the 
other  count  is  good.— Stoart  t.  State  (Tex.  Cr. 
App.)  656. 

INDORSEMENT. 

Of  bill  of  exchange  or  promissory  note,  see  Bills 
and  Xotes,  $  2.54. 

Of  envelopes  inclosing  depositions,  see  Deposi- 
tions, s  m 

Of  indictment,  see  Indictment  and  Infonnation, 

INDUCEMENT. 

In  contracts,  see  Contracts,  SS  OS,  88. 

INFANTS. 

See  Guardian  and  Ward;  Parent  and  Child. 

Care  required  cf  master  as  to  infant  servant, 

aee  Master  and  Servant,  {  153. 
UaneeroiiH  machinery  as  attractions  to  children. 

Bee  Negligence,  {  28. 

m.  FBOPEBTT  AND  OONVETANCES. 

Homestead  rights,  see  Homestead,  S  140. 
Presnmptlon  of  acceptance  of  deed,  see  Deeds, 
8  104. 

S  31.  Where  an  infant  purchased  property 
under  fraudulent  representationa  that  he  was 
of  age  and  failed  to  pay  for  it.  the  seller  was  en- 
titled to  recover  the  projierty  as  against  at- 
taching creditors  of  the  infant.— Wray  v.  Hale 
(Mo.  App.)  38. 

VH.  ACTIONS. 

I  82.  Under  Kirby's  Dig.  S  0021,  the  next 
friend  of  a  minor  plaintitE  held  under  the  con- 
trol of  the  <y>urt,  and  subject  to  removal  in  Its 
discretion.— Nashville  Lumber  Co.  T.  Barefield 
(Ark.)  758. 

f  102.  A  contention  that  a  case  was  pre- 
maturely submitted  as  to  an  infant  defendant 
held  untenable  in  view  of  the  answer  Sled  for 
him  and  of  the  answer  of  his  guardian  ad 
litem.— Childers  t.  Bales  (Ivy.)  295. 

S  110.  A  married  woman,  who  has  filed  a 

bad  answer  asserting  a  homestead  right  for  her 
husband  in  a  foreclosure  suit  in  which  her  in- 
fancy is  also  pleaded,  cannot  open  the  judgment 
under  Civ.  Code  Frac.  fig  301,  618,  by  tendering 
at  the  next  term  a  good  answer. — IDversoIe  v. 
First  Nat.  Bank  of  Hazard  (Ky.)  3Ca 

INFERIOR  COURTS. 

See  Courts,  »  IfiO.  172. 


INFLUENCE. 

Constructive  tmst  in  respect  to  pn^Mrty  ac- 
quired by  undue  influence,  see  Trusts,  {  85. 

Undue  influence  affectinc  validitr  of  wuL  aee 
Wilte,  H  15S-166L  —         ^  — 

INFORMATION. 

Criminal  accusation,  see  Indictment  and  Infor- 
mation. 

INFORMATION  AND  BELIEF. 

Complaint  on  information  and  belief,  see  Crim- 
inal Law,  I  211. 

Verification  of  information  on  information  and 
b^ef,  see  Indictment  uid  Information,  f  52. 

INHERITANCE. 

See  Descent  and  Distribution. 

INJUNCTION. 

Relief  affain$t  particular  aett  or  proeeedingi. 
Enforcement  of  judgment,  see  Judgment,  If 
407-403. 

Enforcement  of  taxes,  see  Schools  and  School 
Districts,  S  107 ;  Taxation.  I  608. 

Execution,  see  Execution,  S  172. 

Judicial  proceedings,  concurrent  and  conSictinc 
Jurisdiction  of  state  courts,  see  Courts,  f  4S0. 

a,  SUBJECTS  OF  PROTECTION  AND 
BEI.IEF. 

(B)  Propertr*  Converuee**  laevB- 
bramees* 

S  46.  Plaintiff  held  not  entitled  to  enpin  his 
children  from  entering  on  and  oc<nipying  his 
property.— Davis  v.  Davis  (Ark.)  525. 

(Of  Contract*. 

S  50.  Whether  a  contracting  party  Is  limited 
to  an  actioQ  at  law  on  a  breach,  or  whether  be 
is  entitled  to  injunctive  relief,  depends  on  the 
intention  of  the  parties,  dedueible  from  the 
contract— Wills  v.  Forester  (Mo.  App.)  lOOa 

fi  59.  A  contract  by  a  retail  lumber  dealer 

for  the  sale  of  a  stock  of  lumber  and  good  will, 
held  not  to  give  him  an  option  to  pay  the  lit^ui- 
dated  damages  for  the  privilege  of  re-entermg 
the  business,  but  the  buyer  is  entitled  to  in- 
junctive relief.— Wills  v.  Forester  (Mo.  App.) 
1000. 

S  59.  A  party  held  entitled  to  restrain  the 

adverse  party  from  violating  his  contract,  wheth- 
er the  sum  to  be  paid  by  him  for  a  breach  is 
regarded  as  liquidated  damages  or  not. — Wills 
V.  Forester  (Mo.  App.)  1090. 

I  61.  Where  a  party  agrees  for  a  cooaide ra- 
tion not  to  engage  la  a  given  business  for  a 
certain  time  in  a  given  territory,  a  violation 
entitles  the  party  Injured  to  injunctive  relief. 
—Wills  T.  Forester  (Mo.  App.)  108a 

§  Gl.   A  buyer  of  a  lumber  business  and  good 
will  held  entitled  to  an  injunction  restraining 
the  seller  from  violating  his  agreement  not  to 
re>eoter  the  business. — Wills  v.  Forester 
App.)  1090. 

(D)  Comorate  FranehlseM,  Manaa;eBcat« 
and  Dcallnva. 

J.  70.  Equity  held  to  have  jurisdiction  of  the 
t  of  a  corporation  at  the  instance  of  Its  de 
facto  oflftcere  to  enjoin  others  claiming  to  hoIJ 
the  offices,  where  their  acta  interfere  with  the 
management  'of  the  corporation  business.— De 
Zavala  V.  Danghters  of  the  Republic  of  Texas 
(Tex.  Civ.  App.)  160: 
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HI.  AOTioKB  roB  nrJUHonoirs. 

Coanterclaim,  see  Set-Off  and  Counterclaim,  | 
31. 

i  128.  In  iojanction  proceedings  to  restrain 
defendant  from  esfntging  in  the  photograph  busi- 
ness, evidence  held  to  support  a  jury  fiodina:  in 
faror  of  plaintiff.— Parrisli  v.  AdweU  (Tex.  Civ. 
App.)  44f. 

S  130.  In  proceedings  to  restrain  defeDdant 
from  re-engaging  in  the  photograph  T)uBine8s, 
whether  defendant  made  a  statement  to  plain- 
tifiTs  partner  held  fdr  the  jniy.— Parriah  v.  Ad- 
well  (Tex.  Civ.  App.)  441.  - 

Vn.  VXOILATIOK  AHD  PUnUUtKMT. 

Release  on  habeas  coriraB,  see  Habeas  C!orpti8, 
f  3a 

vm.  xiABiLiTiEa  oir  bonds  ob 

UNSEBIAXXNOS. 

Effect  of  Bopersedeaa,  see  Appeal  and  Error, 
S  400. 

S  241.  In  a  snit  to  enjoin  the  sale  of  prop- 
erty under  an  execution,  held,  that  the  court 
properly  allowed  defendant  to  dismiss  a  croBS- 
BllI  as  to  plaintiff,  and  prosecnte  his  action 
against  the  soretiea  on  the  Injunction  Itond.— 
BrouBsard  T.  Lewson  (Tex.  Civ.  App.)  712. 

!  241.   Where  a  married  woman  sues  to  en- 

f'om  the  sale  of  propert;  on  execution  against 
ler  husband,  it  is  not  error  to  refuse  to  make 
her  husband  a  party  defendant  to  a  cross-bill 
against  her.— Broussard  v.  Lawson  (Tex.  Civ. 
App.)  712. 

i  241.  In  an  action  to  restrain  the  sale  of 
property  on  an  execution  in  which  defendant 
files  a  cross-bill  against  plaintiff  and  the  sure- 
ties on  her  injunction  bond,  and  plaintiff  snb- 
BH^ueotly  dies  insolvent,  it  is  unaecessary  to 
bnng  her  representatives  into  the  action  as  par- 
ties.— Broussard  v.  Lewson  (Tex.  Civ,  App.) 
712. 

INJURIES. 

In  seneral,  see  Damages ;  NegUgence. 

INNKEEPERS. 

power  of  dty  to  require  fire  escapes  on  lodslDg 
houses,  see  Monicipal  Corporations,  f  6()3. 

8  10;  In  an  action  against  a  lodging  house 
keeper  for  death  alleged  to  have  l>een  caused  by 
defendant's  failure  to  provide  adequate  fire  es- 
oapea,  evidence  held  to  show  that  decedent  was 
familiar  with  the  condition  of  the  building  as  to 
&re  escapes  when  he  was  injured.— Radley  v. 
Knepfly  (Tex.  Civ.  App.)  447. 

I  10.  One,  having  tfae  time  and  opportunity 
to  learn  of  the  condition  of  a  lodging  house  as 
to  fire  escapes,  by  voluntarily  remaining  iu  the 
buililing  assumed  the  danger  of  any  failure  to 
provide  adequate  escapes.— Radley  v.  Knepfly 
(Tex.  Civ.  App.)  447. 

S  10.  In  an  action  against  a  lodging  house 
keeper  for  death  claimed  to  have  been  caused 
by  failure  to  provide  adcqtiate  fire  escapes,  evi- 
dence held  to  show  such  failure  was  not  the 
proximate  cause  of  decedent's  injuries. — Radley 
v.  Knepfly  (Tex.  Civ.  App.)  447. 

INNOCENT  PURCHASERS. 

Of  property  subject  to  tax,  see  Taxation,  8  511. 
Of  public  lands,  see  Public  Lands,  {  178. 

INNUENDO. 

Averment  in  indictment  for  libel  and  slander, 
see  Libel  and  Slander.  §  152. 


IN  PAIS. 

BstoKwI,  see  Estoppel,  {§  7&-98. 

INSANE  PERSONS. 

Mental  capaci^  affecting  responsibility  for 
crime,  see  Cruninai  Law,  f 

IX.  ACTIONS. 

Vacation  of  judgment,  see  Judgment,  {  338. 

S  94.  Where,  after  default,  a  motion  was 
made  to  set  it  aside  on  the  ground  of  defend- 
ant's insanity,  and  a  trial  was  thereafter  had 
defended  by  a  guardian  ad  litem,  the  judgment 
held  not  void.  Const,  art.  7,  |  34;  Kirby's  Dig. 
gS  6026-0029.— Peters  v.  Townsend  (Ark.)  255. 

{  101.  A  sale  under  execution  of  property 
of  an  insane  judgment  debtor  held  Taiid.— Kir- 
by's Dig.  i  408S.-~Peten  V.  Townsend  (Ark.) 

INSOLVENCY. 

See  Bankruptcy, 

Best  and  secondary  evidence  of  insolvency,  see 

Evidence,  g  isa 
Of  corporations  in  general,  see  Corporations,  g 

550. 

Of  insurance  companies,  see  Insurance,  g  70. 
Of  maker  as  excusing  suit  on  note  at  request 
of  indorser.  see  Bills  and  Notes,  f  254. 

m.  ASSIGNMENT,  ABMIinSTRATIOK, 
AND  DISTRIBUTION  OF  IN- 
SOLVENT'S ESTATE. 

(C)  Prefcremcea  «iid  Tr«nafera  by  Inaol- 
▼«nt,  mnA  Attftchmeuta  and 
Otbcr  Liens. 

Preference  affecting  validity  of  conveyance  as 
to  creditors,  see  Fraudulent  Conveyances,  | 

lis. 

INSPECTION. 

By  jury,  see  Trial,  g  28. 

Of  tools,  machinery,  appliances,  and  places  for 
work  for  protection  of  servant,  see  Master 
and  Servant,  g  124. 

INSTRUCTIONS. 

By  court  to  jury,  see  Criminal  Law,  gS  7(>1- 
764,  770-823,  825,  829;  TrUl,  gg  191-290. 

By  master  to  servant,  see  Master  and  Servant, 
gg  153,  158. 

INSTRUMENTS. 

Acknowledgment  of,  see  Acknowledgment 

Alteration,  see  Alteration  of  Instruments. 

As  heftrnay  evidence,  see  Evidence,  g  318. 

Best  and  secondary  evidence,  see  Criminal  Law, 
fig  308-404;   Evidence,  §g  158-175. 

Cancellation,  see  Cancellation  of  Instruments. 

Competency  of  written  instruments  as  admis- 
sions in  general,  see  Evidence,  g  215. 

Documentary  evidence,  see  Criminal  Law,  I 
438 ;  Evidence.  §g  342-372. 

Estoppel  by  deeds  and  other  instruments,  see 
Estoppel,  gg  28-45. 

Forpory,  see  Forgery. 

I'arol  or  otlior  extrinsic  evidence,  see  Evidence, 

g§  4<M^4(J0. 
Recording,  see  Records. 

Ref ormntiou,  see  Reformation  -ot  Instraments. 

Particular  rlagsea  of  written  inttrumenta. 
See  Bills  and  N'otes;  Chattel  Mortgages;  Com- 
promise and  Settlement;  Indictment  and  In- 
formation; Insurance;  Mortgages;  Release; 
Stipulations ;  Wills. 

Award  of  arbitrators,  see  Arbitration  and 
Award.  g|  78.  82. 
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Deeds,  see  Dee<3s. 

INSULTING  LANGUAGE. 

See  Disunlerly  Cocuhx  t. 

INSURANCE. 

Cx<>n)ption  of  life  Inauranc*,  se*  Eiemptiona, 
1  30. 

II.  INSURANCE  COMPANIES. 

<S)  MnlaHl  Cuin|iNnlpii> 

9  70.  A  receiver  of  a  niutiia]  fire  inaurance 
CQnipnnjr  hfhl  tiot  i^bl  ideil  tn  rniiintaiD  6ti  Ao- 
tioti  I'.ii  fl  iHind  fiWfin  tht-  conij-imv  pursuant 
tn  Acts  [1.  4^)2.  IE  4.  aa-\  Kirl'.v's;  Dig.  ;3 

— Fftrte  v.  Cliamberlfliii  (Ark.i  liiJ4. 

V,  THE  CONTRACT  IN  GENEHAt. 

5  J^'j-  A  cuTitJitiun  La  a  rereijit  for  ttii-  first 
pretiiliiiii  jifiifl  for  life  juptirnncp  lliJlC  tiiCi  abLsgn- 
tiob  wiivt  iai^urrttl  by  thi?  Lbin^juiiy  iiiilcsa  itmur- 
was  iti  sinmd  hL-aitb  nln-n  itip  iinlii-y  i\as 
(Iflivi-rH  hiW  biinimjE.— Coiuunjmvfflllii  Life  Iub. 
Co.  T.  l»nvis  (Ky.)  ^45. 

iBi  C  on  ■  true  1 1  on.  and  Uprrall-on. 

Usarious  loans,  eee  Usury,  |  18. 

Vm.  CAWCELLATTOW.  SURHENDER, 
ABANDONMENT,  OR  RESCISSION 
OF  POLICY. 

5  248.  Act  of  an  insiiranei?  company  in  re- 
ceii'injc  a  premium  on  tJie  ]Hflify  h  liifii  had  bcpn 
repuiiiated  Iii4d  not  to  r-emitr  it  liiiML'  tlicFetm. 
— CitizL-na'  Life  Tcf.  Co.  v.  Itlley  |Ky.)  4<r2. 

IZ.  AVOIDANCE  OF  FOI.ICT  FOR 
MISREPRESENTATION.  FRAUD. 
OR  BREACH  OF  WARRANTY  OR 
CONDITION. 

(C)  Hiitl«ni  hrlntln^  to  PerHon  lDii(ir«d. 

S  Unii'T  Kcv.  St.   lS!»ii.  $  T&tK)  (Ann. 

St.  IIhX;,  p.  ;^7■l^j^,  the  ]>rovision  of  a  i>ulii\v 
lh:it  pruof  of  Hciual  Bge  of  insiin''(]  may  be  re- 
qiiirt'cl.  nnd  tbo  ninuuur  pa.vnhl»  shnll  tn-  ilip  is- 
fiiiiriiLKv  vibit'lj  !bi>  prT'iuiiimii  pnii)  noiiKI  have 
pii rt'liii Ki-il  at  Llii;  IniL*  agt;.  Is  void. — liiiriis  v. 
MeiropoMtan  Life  Ids.  Co.  (Mo.  App.)  o^i. 

XI.  ESTOPPEI,.  WAIVER.  OR  AGREE- 
MENTS AFFECTING  RIGHT  TO 
AVOID  OR  FORFEIT  POLICY. 

?  A  provision  in  n  lift>  polii-y  and  io  a 

pn^mhim  a»\f.  ciiat  thf  ]'ri>lii-y  BbotiEd  liip'<.'  by 
fniiurf"  of  jjijinivd  lo  i>ny  ibc  note,  b*"inp  wbolly 
for  Ihp  iii^nriT's  b^-netit.  is  oiii'  which  it  niny 
wniv.  on'!  such  waiver  may  hi"  PTpr-ss  ot  by 
pii' h  .oniiii-  T  as  ibf  iiur]ioic,.  unt  m  en- 

fuTit'  ti  — New  Y-jrt  Life  Ills.  Co.  v»  Kraos 
iKy.)  JTi!. 

i  ?.7<.   Where   tho  <'ompnny"a   asfnt  issufJ 

a  fir>'  p'lliry  vvitb  lll*^  iitnIer-'JmiJitns  thsit  insur- 
H  Jii!  iinl  'invn  Ibe  bilililiiLi:  in  wliin  b  iln'  pnip- 
vriy  «iis,  thf  t*uii|iiiii>  liinn-it  <  l.inii  tbiit  tU- 
surc"!  nuiiit."  uiiy  iiJi«.i'[<r>'!'«'iit;iiii-a  nr  fl'urraiJty 
lis  III  iiw  i.M  i)iT>lu[i  tiy  ur.  I'ptinc  tlie  poliry 
1*  b;- h  >-iipuInii--|  ihai  sli^  w;i«  ijnl*-  oivn^r  'if 
tb>-  ItiiibliiiK.— Hilbum  \.  I'liuiiix  lus.  Co.  Oi*>- 
Api-.i  <;(. 

ft  rti'ier  Her.  St.  l^Jifi.  5  7!'Tt;  <.\nii.  St. 

llinNi.  ]t.  ;!T!i'J).  in^.iirr  /el'/  ii>  %viiivi«  Uit:  for- 
fpitJfi'  iir"vi*inD  •"f  the  ir"ii  stf":'  ••Jaiis*'. — <"ji1- 
HT  V.  SVilliiiiii'-liiir^  Ciiy  Kin.-  Ins.  i'u,  iMu. 
A;. I' '  rh4i'. 
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t  302.  If  as  insurer,  after  a  poli^  bu 
lftp!3t.>d.  FPlAina  the  unpaid  pr^tniuu  aoif  iu*r«- 
ly  as  t-Tidfnce  that  it  bas  Iw^n  oanMied  and  mctj 
(.■oaKistcQily  with  its  clalni  of  forfe'itare,  it 
clues  out  waive  the  forfvicur?:  but.  if  it  reIAia« 
tlitf  UQiv  as  evidence  of  iadf-bit^dDess  to  it.  or  a*- 
it^Tt^  it  Bu  a  debt  against  injured,  ibe  forfeiture 
ia  deejncd  IQ  bave  been  waiTeU.— Xew  York 
Ins.  Co.  V.  Kvans  <Ky,)  3Tti. 

XII.  RISKS   AND    CAUSES   OF  XASS. 

(  44C.    .\d  insurer  held  liable  for  tlie  amoobC 
nf  tbi-  policy,  nbere  insured  at  the  limo  be  IkiU- 
ed  himself  was  iio  insane  that  he  did  tiot  ksov 
that  hi?  vifls  taking-  his  Jifp.— InCer-Sotitbem  Life 
^  In?.  Co.  V.  H.jyd  (Ky.)  :S33. 

XIII.  EXTENT  OF  LOSS  AND  LIABIL- 

ITY OF  INSURER. 

<B)    In>arllnCe  OC  Prottertr  KBd  Tltl«'4. 

I  r*0"».     In  Tiew  of  It^Y.   St.  JSi-fi.  «  T'l-^^ 
(Ann.  ,St.  liXKS.  p.  3T{*y>  the  vnbie  of  i 
in>tiiri-il  rannot  op  qut^ti'ioeii  in  a  - 
proc-ceiliiJK  where  it-"!  rabie  is  fixp'l  Ijv  ttie  p-'ii- 
ej.— Hillfurn  T.  Phteoix  Itis,  Cu.  (M«.  App.)  tiS. 

XIV.  NOTICE  AND  PROOF  OF  LOSS. 

S  All  insurance  rompiiny  waived  pr^sP 

of  s,v  re<juired  by  the  polity  by  dtstiyioF 

liubiiiiy  Ihrrenn  and  reflisiDR  to  pay. — Hilbnm 
V.  Pba'Dis  luB.  Co.  {ilo.  App.)  t*J. 

XVn.    PAYMENT     OR  DISCHA&GE, 

COMTRlBtTTION,  AND  SUB- 
ROGATION. 

Parol  ^rldence  to  explain  receipt,  see  Evideckee, 
PayniC'iit  by  draft.  s«i  Payment,  (1  17.  S3. 

XVm.  ACTIONS  Oil  POUCIEB. 

Qiif'RtionR  for  jury  as  Co  release  of  daizn.  see 

Heb-nse,  ■§ 

Receipt  its.  pfesiitupiif e  evidence  of  payaj<?'nt* 

see  1'a.vmfiit,  |  fjTt. 

{  G^.  Vi'ticTV  fLD  insurer  with  prompt  Doricv 
of  ileniL'S  all  tiabllily.  be  cannot  complaiti 
That  insiireil  did  not  bti^ierve  tbe  provisiOD  n~ 
quinsy  him  to  wait  60  da>-B  after  proof  ot  kwi 
before  suin^. — I'ha'nix  Ins.  Co.  of  Ilmrtford  t. 
Flowers  (Ky.)  41.0. 

j  G2r).   An  iDifurance  eompany  is  <)rdiiiaril7 

prejiiimed  to  know  its  own  n^r^nt.  and.  if  it 
should  be  surprised  in  an  aciioo  on  a  tire 
by  proof  rrlattve  thereto,  a  coBtinoanc*  mmy 
bv  bad,  Fhai  it  was  not  ermr  to  refvae  U> 
reijiim'  iilnintiGf  tu  slate  ia  his  petition  tbe  ammt 
of  tbe  Hgeni  ujib  whotn  be  conlracled. — Plwitix 
Ins,  Co.  of  Hartford  v.  J-'IOwera  (Ky.)  403: 

S  0^4.  AlJegationa  of  tbe  petition  in  hii  Ar- 
titm  on  a  lire-  p-diey  held  not  Mlf-eerrins  for 
tbe  [luriiose  of  pn?judictnji  defendant,  bat  prup- 
er  til  ^iiuw  coiijpliauce  n-ith  ibe  t'Oitditioai  of 
t1i«-  tX'li'T  —  miburn  T.  Pbifnis  Ids.  Co.  (Mo. 
A  pp.  J  m 

S  (Uri.    Failure  to  inalce  prmr  of  loss  ncmrd- 

llLi:  tht'  terms  of  a  fire  policy  htld  not  STajl- 
n]<Ie  under  a  mere  fpneral  denial;  thtr  petitieo 
nll-'^'itj^'  ■.uiupliauce  with  tbe  ratairemcBtf— 
Hill  iini  V.  PlKi-nix  Ins.  Co.  (Ma.  App^.)  tiS. 

i  iViH.  In  ao  action  Qtt  an  insuraBce  potiry 
not  i^-^iied  by  defebJfiDl,  wberv  plUDliffl  ciaiiB^ 
pil  that  defendant  It^f-amt  liable  ItMMM  1^  ■ 
I  <  nsiilidai  i<iti  \t  Ub  the  company  tmioK  icvueb 
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•defendant  denied,  the  burden  waa  on  plaintiffi 
to  prove  defesdant  bound  on  the  policy.— Cap- 
ital Fire  Ins.  Co.  t.  J.  H.  Davis  &  Bon  (Ark.) 

S  650.  E>.  St  8  679  (BoBsell'a  St.  |  4400). 
providing  that  the  application  for  Inaurance, 
rules  of  the  company,  etc.,  be  made  a  part  of 
the  policy,  does  not  apply  In  an  action  for  in- 
saranee  where  the  policy  was  never  Issned. — 
Commonwealth  Life  Ins.  Go.  v.  Davis  (Ky.) 

I  662.  Where,  In  an  Action  on  a  fire  policy, 
there  was  no  proof  of  a  custom  by  the  com- 

ftany'a  adjuster  to  notify  insured  before  exam- 
ninff  the  property  after  the  fire,  and  the  policy 
-did  not  require  such  notice,  it  was  error  to  ad- 
mit evidence  that  the  adjuster  did  not  notify 
plaintiFs  attorney  before  investiKatingthe  loss. 
—Hartford  Fire  Ins.  Co.  v.  Becton  (Tex.  Civ. 
App.)  474. 

S  66S.  In  an  action  on  an  Insorance  policy, 
not  issued  by  defendant,  evidence  held  fnsum- 
cient  to  show  that  defendant  was  bound  by  the 
policy,  either  by  consolidation  or  other  con- 
tract with  the  company  Issuing  it.— Capital  Fire 
Ins.  Co.  V.  J.  H.  Dmu  &  Son  (Ark.)  520. 

i  665.  Evidence  IkeU  to  show  that  fawnred  In 
a  life  itolicv  committed  midde  when  so  insane 
that  he  did  not  know  that  he  was  taking  his 

life,  authorising  a  recovery.— Inter-Sontham  Life 
Ins.  Co.  V.  Boyd  (Ky.)  333. 

I  665.  In  an  action  on  an  Indemnity  policy, 
evidence  Arid  to  show  that  insured  was  inten- 
tionally killed  by  another  while  fighting,  pre- 
cluding a  recovery  for  any  sum  greater  than  the 
minimum  liabili^.— Continental  Casualty  Co. 
T.  Fleming  (Ky.)  331. 

I  665.  Evidence  held  to  show  that  an  insur- 
ance company  had  not  elected  to  treat  a  life 
policy  as  lapsed  for  failure  to  pay  a  premium 
note  when  one,  but  waa  holding  it  in  abeyance, 
deferring  final  action  until  It  had  exhausted  the 
chance  of  having  insured  continue  It,  when  the 
note  was  paid. — New  York  Ufa  Ins.  Go.  t. 
Evans  (Ky.)  376. 

I  66B.  In  an  action  on  a  fire  policy,  evidence 
Afid  not  to  show  that  Insured  kept  gasoline 

within  the  building  containiiig  the  insured  prop- 
erty, in  violation  of  a  yrarranty  against  doing 
so.— Hilburn  v.  Phffinix  Ins.  Co.  {Mo.  App.)  63. 

I  666.  Where  plaintiff  in  an  action  against 
an  Insurance  company  did  not  recover  the  full 
amount  demanded,  it  was  error  to  add  a  pen- 
alty and  attorney's  fees  to  the  judgment.— In- 
dustrial Mut.  Indemnity  Co.  v.  Armstrong 
(Ark.)  236. 

I  668.  In  an  action  to  recover  the  balance 
doe  on  a  life  Insnrance  policy,  evidence  held  not 
to  condnsively  show  that  the  insnred  in  his  ap- 

Jlication  misstated  hia  age. — Metropolitan  Life 
Q8.  Co.  V.  I*nnox  (Tex.)  623. 

j  668.  In  an  action  to  recover  the  balance 
due  on  a  life  insurance  policy,  evidence  held  in- 
sufficient to  raise  a  question  for  the  jury  as  to 
whether  defendant  waived  a  condition  of  its  pol- 
icy, limiting  its  liability  if  the  age  of  insured 
was  misstated.- Metropolitan  Life  Ins,  Co.  v. 
Lennox  (Tex.)  623. 

8  668.  In  an  action  to  recover  the  balance 
due  on  a  life  insurance  policy,  evidence  held 
anfficient  to  take  the  question  of  defendant's  lia- 
bility for  the  balance  due  under  the  terms  of 
the  policy  to  the  jury.— Metropolitan  Life  Ins. 
Co.  V.  Lennox  (Tex.)  623. 

{  668.  In  an  action  on  a  life  itolicy,  the  ques- 
tion whether  a  certain  premium  had  been  paid 
held  under  the  evidence  one  for  the  jury.— Fidel- 
ity Mnt  Life  Ins.  Go.  T.  Click  (Ark.)  764. 

I  668.  In  an  action  on  a  valned  flra  policy, 
it  was  not  necessary  to  state  the  value  of  the 


insured  good*  in  i  the  inetmctlons,  where  there 
was  no  evidence  that  it  had  depreciated  since 
the  policy  was  issned.— HUbnm  v.  Phcsnix  las. 
Cow  (Mo.  App.)  68. 

XZ.  KUTUAIi  BENEFIT  HTSUBAIIGE. 

<B1)  Bemeflelarles  and  B«it«StB. 

8  782.  Under  Rev.  St.  1S99,  8  1417  (Ann.  St. 
1906,  p.  1116),  where  the  beneficiary  of  a  bene- 
fit certificate  contracts  to  i>ay  the  assessmenti 
and  dues,  the  member  is  not  thereby  deprived 
of  the  right  to  change  the  beneficiary  or  revoke 
the  certificate.— Londry  v.  Sovereign  Gamp 
Woodmen  of  the  World  (Mo.  App.)  530. 

5  783.  Insured  in  a  benefit  certificate  may 
change  his  benefldary  St  will,  if  he  doee  so  ac- 
cording to  the  rules  of  the  association.— Londry 
V.  Sovereign  Camp  Woodmen  of  the  Worid  (Mo. 

App.)  530. 

i  784.  The  adoption  of  a  particular  method 
of  dianging  the  benefit  certificate  is  the  ex- 
clusion of  all  other  methods. — Londry  v.  Sov- 
ereign Camp  Woodmen  of  the  World  (Mo.  App.) 
530. 

f  784.  After  death  of  a  member,  a  benefit  as* 
Bociation  could  not  waive  as  to  his  certificate  a 
law  of  the  association  providing  the  method  of 
changing  the  beneficiary.- Londry  v.  Sovereign 
Camp  Woodmen  of  the  World  (Mo.  App.)  530. 

I  785.  The  words  "legal  representatives"  in 
benefidary  certificates  held  to  be  given  their 
usual  meaning,  making  the  land  payable  to 
the  insured's  executor,  and  not  to  his  legal 
heirs.— Walker  V.  Peters  (Mo.  App.)  35. 

i  780.  Relation  of  brother  and  sisters  alone 
held  not  to  make  the  sisters  the  family  of  in- 
sured, within  the  meaning  of  certificates  or 
articles  of  incorporation  of  a  beneficial  associa- 
tion.—Walker  V.  Peters  (Mo.  App.)  35. 

8  785.  Tbe  various  provisions  of  a  beneficial 
certificate  and  the  articles  of  incorporation 
held  to  show  that  ^e  word  "heirs"  was  used 
in  its  proper  sense  and  a  distlnctiou  clearly 
drawn  between  **helrs"  and  "legal  representa- 
tives."—Walker  V.  Peters  (Mo.  App.)  35. 

(F)  Aetioas  for  Beaeflta. 

Assamption  of  facts  in  instructlonfl  in  action  on 

benefit  certificate,  see  Trial,  g  IQl. 
Presumption  of  death  from  absence,  see  Death, 

6  2. 

S  815.  Where  the  action  on  a  benefit  certifi- 
cate la  based  on  the  presnmption  of  Insured's 
death  from  his  absence  for  .more  than  seven 
years,  the  petition  should  allege  that  death  oc- 
curred before  date  of  the  lapse  of  the  policy. 
—Bradley  v.  Modem  Woodmen  of  America 
(Mo.  App.)  69. 

INTENT. 

Carrying  weapons,  see  Weapons,  8  7. 
ConstrucUon  of  wUIs,  see  Wills.  H  439,  440. 
Element  of  homldde,  see  Homicide,  8|  156-158. 

286. 

INTEREST. 

See  Usury. 

Disqualification  of  jurors,  see  Jury,  |  87. 
Element  of  damages  In  general,  see  Damages,  8 
69. 

On  funds  gamisheed,  see  Justices  of  the  Peace, 
I  87. 

INTERLOCUTORY  DECISIONS. 

Review,  see  Appeal  and  Error,  U  874,  875. 

INTERMEDDLING. 

In  suits  between  otlierSf  see  Champerty  and 

Maintenance. 
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in  I  cnmiAi  unta 

Ot  gooda,  see  CoDfusion  of  Goods. 

INTERPLEADER. 

Clafms  by  third  persons  to  property  levied  ap- 
on,  see  Attacbment,  H  287-306. 

INTERPRETATION. 

Of  contracts,  irutramenta,  or  judicial  aota  and 

proceedings. 
See  Statutes,  {  228 :  Wills,  43(^707. 
AsBignmeDts,  see  Assi^Dmenta,  $§  73,  80. 
Bills  and  notes,  see  Bills  and  Notes,  §  122. 
Constitutional   provisiotiSt   see  CoDstitutional 

Law,  H  15-46. 
Contracts  in  general,  see  Contracts,  fS  176- 

231. 

Contracts  of  sale,  see  Sajes,  $|  6$-S7,  468; 

Vendor  and  Purchaser,  ff  5&-80. 
Deeds,  see  Boundaries,  11  3,  8;  Deeds.  i|  124, 

168. 

Instructional,  see  Criminal  Law,  K  822,  823; 

Trial,  SS  280-296. 
Jn^gnent  on  trial  of  Issues,  see  Judgment,  S 

Leases,  see  Mines  and  Minerals.  i{  62-71. 
Parol  or  extrinsic  evidence  to  aid  interpretation 

of  written  instruments,  see  Evidence,  8{  448- 

460. 

Suretyship  agreement,  see  Principal  and  Sure- 
ty, I  S6. 

Testamentary  trusts,  see  Wills.  I  682. 
Verdict  or  findings,  see  Trial,  S  365. 

INTERROGATORIES. 

To  Jury,  see  Trial,  SI  351,  365. 

INTERSTATE  COMMERCE. 

Power  to  regulate,  see  Commerce. 

INTERVENTION. 

In  attacbment  proceedings  by  clsimaQt  of  proi>- 
erty,  see  Attachment,  |i  287-300. 

INTER  VIVOS. 

Gifts,  see  Gifts.  H  dr-84. 

INTESTACY. 

See  Descent  and  Distribution. 

INTIMIDATION. 

See  Threats. 

INTOXICATING  LIQUORS. 

XV.  UGEiraEB  AMD  TAXES. 

8  60.  A  bona  fide  subordinate  lodge  of  a  fra- 
ternal benevolent  and  social  order  held  not  en- 
gaged in  handling  liquor  within  the  revenue  act 
of  1907  (Acts  1907,  c.  641).— Moriarty  v.  State 
(Tenn.)  1016. 

i  74.  Mandamus  will  not  lie  to  compel  the 
issuance  of  a  license  to  sell  liquor  unaer  the 

law  of  1907  (Acts  1907,  c.  138).  after  that  law 
has  been  repealed  by  Acts  1909,  c.  17.— Lyttle- 
ton  T.  Downer  (Tex.  Civ.  App.)  994. 

VI.  OFFEXBES. 

I  146.  A  cinb  organized  to  evade  under  the 
forms  of  law  the  prohibitory  statutes  held  guilty 


iQ  lurDismng  jiquor  lo  ine  memoers  oi  cne  lou^e 
held  not  engaged  in  selling  or  aiding  in  the  sale 
of  liquor  In  violation  of  Acts  1899,  c.  161.— 
Moriarty  v.  State  (Tenn.)  1016. 

TU.  ACTIOira  FOR  PEnAI.TIES. 

i  178.  Rev.  St.  1899,  |  3017  (Ann.  St.  190a 
p.  1728),  imposing  a  penalty  for  selling  Hqaors 
to  a  drunkard  after  notice  from  bis  wife  not  to 
do  so,  should  be  liberally  construed. — Jackson 
County  V.  Schmid  (Mo.  App.)  1074. 

I  179.  An  oral  notice  to  ao  agent  of  a  dr«m> 
shop  keeper  held  to  be  a  notice  to  the  latter 
within  Rer.  St.  1899,  f  3017  (Ann.  St  190tt,  p. 
1728),  so  as  to  warrant  a  recovery  of  damases 
for  selling  to  a  drunkard. — Jackson  County  t. 
Schmid  (Mo.  App.)  1074. 

S  179.  A  notice,  ^ven  under  Rev.  St.  1890, 
I  3017  (Ann.  St.  WOS,  p.  1728),  imposioe  a 
penalty  tor  selling  liquors  to  a  drunkard  after 
notice  from  his  wife  not  to  do  so,  held  saffi- 
cient,  though  the  reason  for  giving  it  was  not 
statad.~Jack8on  County  v.  Schmid  (Mo.  App.) 
1074. 

i  179.  The  term  "habitual  drunkard**  in 
Rev.  St.  1809,  S  3017  (Ann.  St  1906.  p.  1T28», 
imposing  a  penalty  for  sellins  to  such  persons, 
defined.— Jackson  County  v.  Schmid  (Mo.  App.) 
1074. 

Tm.  orhdhal  proseovtiohs. 

Best  and  secondary  evidence,  Ke  Criminal 
Law,  I  402. 

Evidence  of  other  offenses,  see  Criminal  Law, 
i  372. 

O^^ons  to  evidence,  see  Criminal  Law,  f 

I  200.  An  information  charging  a  physician 
with  unlawfully  issuing  a  prescription  for  in- 
toxicating  liquors,  in  violation  of  Rev.  St.  1899. 
S  3050  ^nn.  St  1906,  p.  17S0),  held  fatally 
bad.— State  v.  Hume  (Mo.  App.)  1009.  1100: 
Same  V.  Steel  (Mo.  App.)  1100;  Same  t.  Con- 
way, Id. 

I  233.  Certain  evidence  of  prior  possession  of 
liquor  by  defendant  held  inaomlssible.— Goss 
State  (Tel.  Cr.  App.)  107. 

S  236.  Evidence  held  to  sustain  a  conviction 
for  selling  liquors  in  violation  of  the  local  option 
law. — State  v.  Draughn  (Mo.  App.)  20. 

I  236.  Evidence  held  to  show  a  sate  of  liqoor 
in  violation  of  the  local  option  law. — Davis  v. 
State  (Tex.  Cr.  App.)  635. 

I  236  {Evidence  held  Insufficient  to  sustain  a 
conviction  for  violating  the  local  option  law. — 
McLendon  v.  State  (Tex.  Cr.  App.)  637. 

S  230.  In  a  ptoaecution  for  violating  the  local 
option  law,  an  instruction  authorising  convic- 
tion if  the  jury  found  that  defendant  "directly 
or  indirectly"  sold  liquor  without  telliug  tbe 
Jury  what  was  meant  by  these  words  was  errone- 
ous.— State  V.  Bowermon  (Mo.  App.)  41. 

{  239.  Under  certain  facts  in  a  prosecution 
for  Violating  the  local  option  law,  the  court 
should  have  charged  that  defendant  was  guilty 
of  no  offense.— Dean  v.  State  (Tex.  Cr.  App.) 
924. 

INTOXICATION. 

Contributory  negligence  of  passenger  ejected 

from  train,  see  Carriers,  {  370. 
Negligence  in  ejecting  intoxicated  passenger,  ie« 

Carriers.  |  806. 
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INTRUDERS. 

On  land,  tee  Forcible  Entry  and  Detainer ;  Tna- 
pasB. 

INVITED  ERROR. 

See  Appeal  and  Error,  |  882. 

ISSUE. 

Effect  of  birth  on  provisions  of  will,  see  De- 
scent and  Distribation,  §  47. 

ISSUES. 

Applicability  of  instructions  to  Issaes,  see  Crim- 
inal Law,  I  814;  Trial,  f  251. 

Identity  of  issues  as  affectme  conchisiveness  of 
judgment,  see  Judgment,  SI  720,  732. 

In  ciyil  actions,  see  Pleading,  I  3s0. 

Instructions  ignoring,  see  Trial,  §  253. 

Judmient  on  trial  of  issues,  see  Judgment,  SS 
1^256. 

Presented  for  review  on  appeal,  see  Appeal  and 
Error.  {{  172-179. 

JEOPARDY. 

Former  jeopardy  as  liar  to  proaecndoDt  see 
Criminal  Law,  IS  170,  186. 

JOINDER. 

Of  causes  of  action,  see  Action,  |  45. 
Of  counts  in  indictment  or  Information,  see  In- 
dictment and  Information,  f  \S2, 

JOINT  ADVENTURES. 

See  Partnership. 
Conspirators,  see  Conspiracy. 

JOINT  EXECUTORS  AND  ADMIN- 
ISTRATORS. 

See  Execntors  and  Administrators,  S  1^4. 

JOINT  LIABILITIES. 

Indemnity  among  persMU  jointly  liable,  see  In- 
demnity, S  13. 

JOINT  OWNERS. 

Community  property,  see  Husband  and  Wife,  SS 
20S-276. 

JOINT  TENANCY. 

See  Tenancy  in  Common. 

Partition  of  joint  property,  see  Partition. 

JOINT  TORT-FEASORS. 

Liabilitiea  for  Injuries  to  passengers,  see  Car- 
riers, S  306. 
Bight  u  indemnity,  see  Indemnity,  f  13. 

JUDGES. 

See  Courts ;  Justices  of  tbe  Peace. 

Examination  of  witnesses,  see  Witnesses,  I  246. 
Mandamus  to  judge,  see  Mandamus,  fS  48,  60. 
BemaAs  and  conduct  on  trial,  see  Criminal 
Law,  S  656 ;  Trial,  |  29. 

m.  BIOKTS.  POWERS^  PPTIES,  AHD 

T-T  AWTT.I'I'I  H^- 

Authority  in  supplementary  proceedings,  see 
Execution,  S  371. 

S  36.  Id  an  actiim  by  sorvlnng  wards  against 
the  probate  judge  for  n^lect  of  duty  imposed  by 


Kj.  St.  IS  1065,  1068  (Rnssell's  St  SI  4161. 
4104),  the  court  properly  deducted  from  the 
judges  liability  the  share  of  the  fund  alleged 
to  have  been  lost  to  which  the  surviving  heirs 
were  not  entitled.— Comelison  v.  Million  (Ky.) 
366. 

8  36.  A  judidal  officer  is  not  dvUly  liable 
for  his  judicial  acts,  whether  n«ligently,  will- 
fully, or  malidously  committed.— Sruegel  t. 
Cobb  (Tex.  Civ.  App.)  723. 

IV.  DISQUAUFIOATION  TO  ACT. 

S  47.  An  attorney,  who  tiad  advised  accused 
to  plead  guilty  upon  a  prior  indictment  for  the 
same  offense,  held  disqualified  to  sit  as  special 

gdge  in  his  trial  under  a  second  indictment. — 
urham  T.  State.  (Tex.  Cr.  App.)  932. 

JUDGMENT. 

Decisions  of  courts  in  general,  see  Courts,  f  91. 
Description  in  petition  for  writ  of  error,  see 

Appeal  and  Error,  |  SSI. 
On  pleadings,  see  Pleading,  |S  345-869. 
Practice  in  Justlcef^  courts,  see  Justices  of  the 

Peace,  H  122,  128. 
Stipulations  as  to  judgment  matters  concluded, 

see  Stipulations,  g  IB.  , 

in  aeUo*$  by  or  againat  partievlar  cbutea  of 
perton». 

See  Clerks  of  Conrts,  |  75 ;  Infants,  |  110. 

in  particular  civil  aetion*  or  prooetdinga. 
For  divorce,  aee  Divorce,  |  168. 

Review. 

SM^^peal  and  Error ;  Criminal  Law,  H  102^ 

Finality  for  purpose  of  review,  see  Appeal  and 
Error,  |  79. 

Judgment  on  appeal  or  writ  of  error,  see  Ap* 

Ss&l  and  Error,  H  11S2-1207;  Criminal  Law, 
i  1182-1189. 

I.  KATVKE  AKD  ESSEICTIAU  IN 

GENERAL. 

8  18.  Where  the  petition  stated  a  cause  of 
action  and  the  reply  denied  every  affirmative 
averment  of  the  answer,  the  pleadings  authorized 
a  judgment  for  plaintiff.— Talbott  v.  Krahwinkle 
(Ky.)  323. 

IV.  BT  DEFAULT. 

In  jaatiees'  courts,  see  Justices  of  ttie  Peace, 

If  122. 

Mitigation  of  damages  for  wrongful  acts  result- 
ing in  default  judgment,  see  Damages,  S  37. 

▼I.  OB  TBXAIi  of'  IMBEB. 
(A)  HMdltlm,  Farm,  And  Re««tsltea  In 

Preiumptions  on  appeal  or  writ  of  error,  see 

Appeal  and  Error,  {  934. 
Review  of  objections,  see  Appeal  and  Error,  | 

1073. 

I  199.  Where  tbe  verdict  for  plaintiff  sub- 
stantially conformed  to  the  Code  and  the  in- 
stroctions,  the  court  could  not  for  any  defect 
therein  sustain  tbe  defendant's  motion  for  judg- 
ment, notwithstanding  the  verdict.— Talbott  v. 
Krahwinkle  (Ky.)  323. 

S  190.  In  an  action  by  a  servant  for  wrong- 
fiu  discharge,  a  motion  for  judgment  notwith- 
standing verdict  Md  properly  denied.- Ken- 
tucky Sioe  Mfg.  Co.  T.  Carraway  (Ky.) 

I  203.  In  an  action  In  which  a  count  for 
goods  sold  was  joined  with  one  on  a  note  given 
tor  the  goods,  a  judgment  for  defendant  on  the 
notes  at  plaintifTs  request,  before  verdict  was 
rendered  for  plaintiff  on  the  common  count,  keUt 
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suomitted  case  under  adviaemeDt  until  the  de- 
cision in  another  case,  it  was  not  compelled  to 
wait  until  notified  of  the  latter  decision  by  foi^ 
mal  mandate  before  recdetlng  judgment.— Mc- 
Cormick  V.  StepheoB  (Mo.  App.)  1076:  Same 
T.  Alleodorpb  (Mo.  App.)  Km. 

{  213.   Where  the  court  took  a  cause  nuder 

advisement,  plaintiff  held  not  entitled  to  notice 
of  a  decision  withheld  until  the  decision  of  an- 
other case.— McCormick  v.  Stepheos  (Mo.  App.) 
1076;  Same  t.  Allendorph  (Mo.  ^p.)  1077. 

(B)  PKrtlea. 

{  235.  Where  two  or  more  sue  Jointly  for 
conversion,  that  the  evidence  shows  title  to  be 
solely  in  one  of  the  plaintiffB  does  not  preclude 
judgment  in  favor  of  tlutt  (Hie.^Walker  t.  Lew- 
is ^o.  App.)  007. 

(C)  ContormltT'  t»  Proeew,  Ple«dlHar«> 
Provfa,  and  Verdlot  or  Ptndlnva. 

{  252.  Under  Civ.  Code  Prac.  S  00,  in  an  ac- 
tion by  a  county  to  surcharge  a  sheriff's  tax  set- 
tlements, the  charging  of  defendant  with  taxes 
collected  from  taxpayers  not  on  the  assessment 
booka,  though  liable  to  taxation,  held  proiter. — 
Alexander  v.  Owen  Countj  (Ky.)  886. 

{  253.  A  judgment  assessing  a  greater  value 
than  that  claimed  in  the  petition  is  erroneous. 
—Payne  v.  King  (Mo.  App.)  1066. 

8  256.  In  an  action  for  injuries  to  an  em- 
ploy4,  an  affirmative  finding  on  one  issue  as  to 
negligence  held  to  support  a  Judgmeat  for  plain- 
tiff.—Galveston,  H.  &  S.  A.  Ry.  Co.  T.  CWlahan 
(Tex.  Civ.  App.)  129. 

Vn.  ENTBT.   RECORD,   AlfD  DOCK- 
ETINQ. 

Approval  of  partition  sale,  see  Partition,  {  106. 

Vni.  AMENDMENT.  CORRECTION, 
AND  REVIEW  IN  SAME  COURT. 

Amendment  of  judgment  as  to  lleo  on  railroad 

property,  Bee  Bailrdada,  8  161. 
Modification  in  appellate  court,  see  Appeal  and 

Error.  8  1152. 
Petition  for  new  trial,  see  New  Trial,  1 106. 

§  294.  The  remedy  to  vacate  or  modify  a 
judgment  for  fraud  is  by  proceeding  at  law  un- 
der Kirby's  Dig.  fC  3224,  4431,  in  the  court  in 
which  it  was  readered.— Dale  t.  W.  H.  Bland 
&  Co.  (Ark.)  1026, 

8  299.  At  common  law,  a  Judgment  could  not 
be  amended  after  the  term' at  which  it  was  ren- 
dered^St.  Louis  &  N.  A.  B.  Co.  T.  Bratton 
(Ark.)  752. 

6  299.  Power  of  court  to  amend  a  judgment 
after  expiration  of  the  term  stated.— St.  Louis 
&  N,  A.  R.  Co.  V.  Bratton  (Ark.)  752. 

I  305.  The  court  properly  allowed  the  clerk 
to  amend  the  judgment  at  the  same  term  of 
court,  so  as  to  conform  to  the  verdict  for  plain- 
tiff.— Talbott  V.  Krahwinkle  (Ky.)  323. 

I  314.  Where  the  custodian  of  a  fund  was 
sued  for  its  possession,  and  it  asked  to  have  all 
the  claimants  for  the  fund  interpleaded  In  the 
action  wblcli  tbv  cyurt  praated  by  a  decree,  dis- 
elijirjiine  it  /rum  nil  lijil.ility.  anil  ordering  thAt 
it  lie  nlli>\Afr]  imis  iunl  n.')i?tioHbIe  couuiipi  fees 
to  be  dL'teriiLiutJ  Uti^r,  tlf  triaJ  court  h»d  paw- 
m;  0t  a  subsequent  tenq  after  the  uflinininct?  of 
■title  d^^tee  of  in terp loader,  to  Allow  rxpt'iiBei: 
«ttft-JJ^B^|^^^y^lft  V.  $1.  Ijouia  Union 


under  Kirby's  Dig.  {$  3224.  4431,  in  the  court 
in  which  It  was  rendend.— Dale  v.  W.  H.  Bland 

&  Co.  (Ark.)  1026. 

8  338.  Erroneous  proceedings  In  an  action 
against  an  insane  person  held  not  grooads  for 
setting  aside  the  Judgmmt  under  Barby**  Di^ 
8  4431.— Peters  v.  Townsend  (Ait.)  255. 

8  377.  On  foreclosure,  if  no  answer  la  filed,  or 
if  a  bad  answer  is  filed,  the  judgment  will  bar 
a  subsequent  proceeding  even  in  the  same  suit 
to  assert  a  homestead.- Eversole  t.  Ffiat  NaL 
Bank  of  Hazard  (Ky.)  360. 

Z.  EQUITABXiB  BEUEF. 

(A)  Nature  of  Rvmcdy-  amd  OvowaAa. 

I  407.  A  complaint  to  enjoin  the  collection  of 
a  judgment  is  demurrable,  unless  it  sbowa  that 
plaintiff  has  no  adequate  remedy  at  law. — Dale 
V.  W.  H.  Bland  &  Co.  (Ark.)  lQ2e. 

m  JfarUdtetloa  aad  ProeecdlBsa. 

8  461.  Showing  necessary  to  set  aside  a  de- 
fault  judgment  stated.— Hess  t.  Fox  (Mo.  App.) 

8  463.  In  an  action  to  set  aside  a  default 
Judgment,  the  chaucellor  should  not  try  the 
case  on  its  merits.— Hess  v.  Fox  (Mo.  App.)  83. 

ZI.  COIXATERAI.  ATTACK. 

On  probate  of  will,  see  Wilis,  |  421. 

<B)  Gronnds. 

8  497.  A  recital  in  the  judgment  of  service 
on  a  defendant  involves  abBoluta  Terity  In  a 
collateral  proceeding.— Douglas  t.  State  (Tex. 
Cr.  App.)  §33. 

XIX.  CONSTRUCTION    AND  OPERA- 
TION IN  OENERAI.. 

6  525.  The  surety  on  bond  of  plaintlEF  in  re- 
plevin held  not  bound  by  recital  in  the  none 
pro  tunc  judgment  against  plaintiff  and  the  sure- 
ties, that  he  was  plaintiGTs  attorney. — ^Hnttig- 
McDermid  Pearl  Button  Co.  t.  Sivliigfidd  Sbirt 
Co.  (Mo.  App.)  1094. 

Zm.  MERGER  AND  BAR  OF  CAVSES 
OF  ACTION  AND  DBFENSBIL 

(B)  Causes  of  Action  and  Defenses  Merc 
ed,  Barred,  or  Concluded. 

I  003.  Where  payments  are  to  be  made  peri- 
odically, successive  actions  can  be  maintained  for 
the  iustallmeots  as  they  mature.— Thetford  v. 
General  Accident  Assur.  Corp.,  Limited  (Mo^ 
App.)  39. 

8  617.  In  an  action  against  two  sureties  on 
a  note  In  which  one  surety  gainst  whom  judg- 
ment weat,  after  satisfying  it,  filed  a  eroas-pe- 
titioa  for  contribution,  jui^;ment  overmJinc  the 
demurrer  of  cross-defendant  to  the  oriciiS  pe- 
tition OD  certain  grounds  held  to  preclude  him 
from  setting  up  those  grounds  as  a  defense  ia 
the  suit  for  oontribution^FrittB  t.  Kircfadrafer 
(Ky.)  8S2. 

ZIV.  CONOI.U8IVENE8S  OF  AIMTUDI- 
CATION. 

Afrard   of   arbitrators,   m  Arbitratioa  uU 

Awnrd,  |  P2. 
Kornier  decision  in  same  eaas.  u  law  tt1d^ 

case,  see  Appeal  and  Sknt,  f  IQB^ 

(Bii  persoas  Co— tuitsa;^   •  - 

i  70T.  A  Judgment  In  a  suit  to  qulk  jnft^H 
against  unknowiL  hilt*  binds  tuily  tiia>iiitMll> 
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named  In  the  suit.— Ivefl  t.  Orawfoid  'County 
Farmera'  Bank  (Mo.  App.)  23. 

S  708.  Where  the  land  was  ori^ni^ly 'locat- 
ed by  office  work  without  actual  survey,  a  Jiidg- 
iQ^nt  in  another  action  finding  comers  of  adja- 
r«>nt  Innd  by  which  the  land  in  suit  conid  be 
IdeatiGed  is  admissible  in  evidence  though  de- 
fendant was  not  a  party  thereto. — ^Fiaberg  t. 
<iilbert  (Tex.  Civ.  App.)  970. 

(O  Katten  Oonelnded. 

I  720.  Where,  In  a  prior  action  between  rar- 
ties  to  a  suit  in  which  an  accountins  was  had, 
the  court  rendered  judgment  fixing  their  rights 
in  respect  to  all  transactions  between  them, 
which  judgment  was  affirmed  on  appeal,  this 
judinnent  was  conclusive  against  any  claim  one 
might  bring  against  the  other  in  a  subsequent 
suit  based  on  transactions  Involved  in  the  first 
suit.— Fact  T.  D.  Sullivan  &  Co.  (Tex.  Civ. 
App.)  691. 

S  732.  A  Judgment  hrld  not  res  judirnta  as 
to  a  certain  matter.— Thompson  v.  McFberson 
<Ky,)  272. 

XV.  XJEK. 

Amendment  of  judgment  against  railroad  as 
to  lien,  see  Railroads,  (  161. 

XVTL  FOBEIOK  JITDOMEirTS. 

I  829.  A  decision  of  the  United  States  Sn- 
preme  Court  held  to  necessarily  decide  that  the 
statute  under  which  a  cause  was  removed  to  a 
federal  circuit  court  was  valid  so  that  its  in- 
validity could  not  be  raised  on  remand  to  the 
state  court  for  retrial. — McCabe's  Adm'x  t. 
Maysville  &  B.  S.  B.  Co.  (Ky.)  892. 

I  829.  Under  the  circumstances  held  that  the 
noconstitutionality  of  a  statute  under  which  a 
case  was  removed  to  a  federal  circuit  court 
could  not  be  first  raiped  in  the  state  court  on 
remand  for  retrial,  after  the  federal  Supreme 
Court  had  held  that  the  federal  circuit  court 
obtained  jurisdiction  by  removal  of  the  cause,— 
McCabe's  Adm'x  v.  MaysvUle  ft  B.  S.  R.  Co. 
(Ky.)  892. 

XIX.  SnSPElCSIOIT  ENFORCEMENT, 

AND  REVZVAIi. 

Pending  appeal  or  other  proceeding  for  review. 
Bee  Appeal  and  Error,  K  486,  4d0. 

XX.  FATMEITT.  BATISFACTIOlf, 
MERGER,  AND  DISCHARGE. 

S  801.  Where  plaintiff  recovered  judgment 
against  two  Joint  tort-feajsors,  and  collected  his 
judgment  against  one  of  them,  his  cause  of  no- 
tion was  satisfied. — Thomas'  Adtn'r  v.  Maysville 
St  Ry.  &  Transfer  Co.  (Ky.)  398. 

XXI.  ACTIOKS  on  JUDGMENTS. 

(A)  DonteMlo  Jndvatenta. 

Variance  between  pleading  and  judgment  at- 
tached, see  Pleading,  %  312. 

S  903.  Where  a  judgment  of  foreclosure  of  a 
tax  Jien  against  a  lot  was  rendered  against  a 
husband  and  wife,  and  she  died  without  a  sale, 
*«id  -ttiat  all  questions  as  to  the  effect  of  a  sale 
Were  removed  by  a  proceeding  against  a  subse- 
quent purchaser  who  assumed  payment,  estab- 
lishmg  the  lien  and  a  dear  rirft  to  Issue  pro- 
<%88,  and  that  its  inclusion  in  a  suit  to  enforce 
a  lien  for  all  unpaid  taxes  was  not  for  an  idle 
wid  Texations  purpose.— Toepperwein  v.  City  of 
San  Antonio  (Ter.  Civ.  App!)  690. 


•  (B)  r«velvB  JndcasMta. 

I  935.  In  view  of  Rev.  St  1895,  art.  1266,  a 
suit  may  be  brought  on  a  foreign  judgment 
against  one  of  two  persons  against  whom  the 
judgment  was  rendered.— Vam  t.  Arnold  Hat 
Co.  (Tex.  Civ.  App.)  698. 

i  942.  An  allegation  held  sufficient  to  show 
the  Jorisdiction  of  a  court  in  the  absence  of  a 
plea  OT  evidence  attacking  It.— Yarn  t.  Arnold 
Hat  Co.  (Tex.  Civ.  App.)  603. 

JUDICIAL  DISCRETION. 

Amendment  of  pleading,  see  Pleading,  {  236. 

Continuance,  see  Criminal  Law,  |  586. 

Limiting  number  of  witnesses,  see  Criminal 
Law,  S  676. 

Review  of  discretion  In  civil  actions,  see  Ap- 
peal and  Error,  gg  &59-eS4. 

Reritw  of  discretion  in  criminal  prosecntions, 
see  Criminal  Law,  §§  1153.  1156. 

Separation  and  exclnsion  of  witnessea,  see  Tri- 
al, i  41. 

JUDICIAL  NOTICE. 

In  civil  actions,  see  Evidence,  SI  12-13. 
In  criminal  prosecutiiHia,  see  Criminal  Law,  } 
304 

JUDICIAL  OFFICERS. 

See  Judges ;  Jnatlcea  of  the  Peace. 

JUDICIAL  PROCESS. 

In  general,  see  Process. 

JUDICIAL  SALES. 

Exemption  of  personal  property,  see  Exemp- 
tions. 

Exemption  of  real  property,  see  Homestead. 

Of  property  In  possession  of  receiver,  see  Re- 
ceivers, S  143, 

Of  property  of  decedent,  see  BSKcntora  and  Ad- 
ministrators, SI  329-380. 

Of  seminary  property,  see  Colleges  and  Uni- 
versities, I  0. 

On  execution,  see  Kxecution,  S  306. 

On  partition,  see  Partition,  !§  106,  109. 

Tax  sales,  see  Taxation,  {g  G34,  U41. 

JURISDICTION. 

Amount  or  value  in  cdntroversy,  see  Appeal 
and  Error.  |  45;   Courts,  {  121. 

Appellate  jurisdiction,  see  Appeal  and  EiTor,  | 
20;  Courts,  H  231,  247. 

Of  coarts  in  general,  see  Courts. 

Of  lower  court  requisite  to  juiUdiction  of  Ap- 
pellate Court,  see  Appeal  and  Error,  S  20. 

Of  supplementary  proceedings,  see  Execution, 

8  371. 

Presumptions  as  to  jurisdiction  on  appeal  or 
writ  of  error,  see  Appeal  and  Error,  |  OIL 

Probate  courts,  see  Courts,  |  20ti. 

Review  ot  questions  of  jurisdiction,  see  Appeal 
and  Error,  |  185. 

JURY. 

AffldavitSj  statements,  and  testimony  of  jurors 
on  motion  for  Dew  trial,  see  Crlndnal  Law, 

9  957. 

Custody,  conduct  and  deliberations,  see  Crim- 
inal Law,  81  854,  857 :  Trial,  H  309,  311. 

Instructions,  see  Criminal  Imw,  {{  761-764. 
770-823.  825.  829;   Trial,  «  191-296. 

Questions  for  jury  in  civil  actions,  see  Trial,  SI 
130-178. 

Questions  for  jury  in  criminal  prosecutions,  see 
Criminal  Law,  IS  741-704. 
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Taking  me  or  qa«st!on  from  iury,  abtrtal,  see 
Criminal  Law,  H  741,  742 ;  Trial.  If  136-17& 

Verdict  in  civil  actions,  see  Trial.  H  351,  305. 

Terdiot  in  criminal  prosecutions,  see  Criminal 
Law.  I  878. 

View  and  inspection  by  Jury,  see  Trial.  S  28. 

n.  RIGHT  TO  TRIAX.  BT  JVRT. 

I  25.  Under  Sayles'  Ann.  Civ.  St.  18»7,  art 
3180,  the  denial  of  an  application  for  a  jury  tri- 
al held  proper.— City  I^an  &  Trust  Co.  v.  Stern- 
er (Tex.  Civ.  App.)  207. 

m.  QUAXilFIOATIOirB  OF  JURORS 
AND  EXEBIPTIOlfS. 

Disgoaliflcation  of  or  misconduct  affectlns  as 
ground  for  new  trial,  see  New  Trial,  |  54. 

IV.  auMMoimro.  attehdange,  dis- 

OHAROE.  AHD  COMPEK- 
8ATIOK. 

{  6fi.  Wbere  there  was  no  willful  violation  of 
the  statute  re4]uiring  the  jnry  commission  to 
draw  a  jury  panel,  there  was  no  error  in  forc- 
ing one  to  be  tried  before  a  jury  summoned  by 
the  sheiifE.— McKnight  v.  State  (Tex.  Cr.  App.) 
423. 

S  70.  The  action  of  the  court  in  appointing 
jury  L-oramiBsioners  to  draw  a  jury  for  the  trial 
of  a  criminal  prosecution  at  the  term  of  court 
then  in  session  held  not  error,  nnder  Code  Cr. 
Proc.  IStiTy,  art.  6S5.  and  Kev.  St.  189fi,  art. 
3150.  relating  to  the  summoning  and  impaneling 
of  juries.— Schuh  v.  State  (Tex.  Cr.  App.)  008. 

§  72,  Where  regular  juries  were  drawn  as 
provided  by  the  wheel  jury  law  for  alternate 
weeks,  and  a  felony  case,  not  being  reached  on  a 
week  on  which  a  jury  had  been  ordered,  was 
reset  for  the  next  week^  there  being  no  regular 
jury,  the  court  could  order  the  sheriff  to  pro- 
cure talesmen  to  serve  as  Jurors  during  that 
week.— Martin  v.  State  (Tex.  Cr.  App.)  681. 

V.  GOMPETEKOT  OF  JURORS,  CHAX- 

IXNGES,  AMD  OBJECTIONS. 

Incompetency  of  or  misconduct  affecting  as 
ground  for  new  trial,  see  New  Trial,  S  54, 

S  87.  Though  a  juror  asserts  that  his  direct 
interest  In  the  result  of  the  trial  will  not  influ- 
ence his  judgment,  the  law  presumes  him  to  be 
under  a  disqualifying  bias,  and  public  policy 
forbids  him  to  sit  notwithstanding  his  avowal. 
— Genihner  v.  Scott-Mayer  Commission  Co. 
(Ark.)  772. 

JUSTICES  OF  THE  PEACE. 

IV.  PROCEDURE  IN  CTVII.  OASES. 

K  73,  74.  Where  the  venne  of  a  cause  pend- 
lag  before  a  justice  of  the  peace  was  changed, 
and  the  cause  sent  to  another  justice,  service  of 
notice  of  the  trial  day  of  the  cause  on  defend- 
ant's attorney  was  not  sufficient— Hess  t.  Fox 
(Mo.  App.)  83. 

§  80.  Au  interpiea  in  attachment  before  a 
iiiatice  of  the  peace  held  sufficient. — Wray  v. 
hale  (Mo.  App.)  38. 

S  87.  Under  Rev.  St.  18ft5,  art.  225,  defendant 
held  not  limited  to  a  recovery  of  interest  upon 
an  amount  which  would  have  satisfied  plaintiff's 
claim  and  costs  of  suit. — Itattle  &  McKinney  v. 
White  (Tex.  Civ.  App.)  210. 

S  104.  Though  plaintiff  In  replevin  in  a  jus- 
tice's court  must  state  that  the  property  was 
not  taken  on  execution,  etc.,  the  burden  ot  prov- 
ing defendant's  answer,  alleging  that  be  claims 
tlie  right  of  possession  under  execution,  is  on 
defendant. — Moriund  v.  Johnson  (Mo.  App.)  80. 


J122.  Jndgment  at  a  justice  of  the  peace 
d  not  void.— Hess  t.  Fox  (Mo.  App.)  S3. 

J12&   Facts  held  to  authorise  refnsal  to  set 
de  a  default  judgment  of  a  justice  of  the 
peace.— Hess  v.  Fox  (Mo.  App.)  S3. 

JUSTIFIABLE  HOMICIDE. 

See  Homicide,  ||  114,  300.  901. 

KIDNAPPING. 

See  Abduction. 

KNOWLEDGE.' 

Affecting  competency  of  expert  witness,  see  Ev- 
idence, i  537. 

Ignorance  of  cause  of  action  aa  affectii^  limita- 
tion, see  Limitation  of  Actions,  |  95. 

Of  agent  imputed  to  principal,  see  Principal 
and  Agent,  J  177. 

Of  defect  or  danger  as  affecting  assumption  at 
risk  by  serrant,  see  Master  and  Smvnt,  | 

Of  defect  or  danger  as  affecting  contributny 
netcligence  of  servant,  see  Master  and  Serr- 
ant, I  234. 

Opinion  evidence  founded  on  special  knowledjce 
aa  to  subject-matter,  see  Evidence,  f  474. 

Affecting  or  element  of  fMrttcHlsr  seta  or  trasa- 

actuina. 

By  former  owner,  as  to  possesfiion  alleged  to  be 
adverse,  see  Adverse  Possession.  {  31. 

Insurance  or  application  therefor,  see  Inaur- 
nnce,  1  378. 

Purchase  of  land,  see  Vendw  and  PnrdiasK,  ff 
229-233. 

LABOR. 

See  Master  and  Servant ;  Work  and  lAbor. 
Liens  on  real  property  for  work  and  materials, 
see  MecbanicB'  Liens. 

LACHES. 

Afecting  p&rtieular  riokt»,  remediea,  or  pro- 
ceedin0t. 

See  Quieting  lltle,  |  29;  Treapasa  to  Tiy  Title. 
«  25. 

In  egui^,  see  Eqalty,  f  73. 

To  confirm  or  try  tax  title,  see  Taxation,  f 

805. 

•LANDLORD  AND  TENANT. 

See  Use  and  Occupatiw. 

Duty  of  lessee  of  railroad  aa  to  passengers,  see 

Carriers,  §  300. 
Lease  of  mines  and  mineral  lands,  see  Mines 

and  Minerals,  H  58-71. 

I.  OBEATIOll  AITD  EZUTENOE  OF 
THE  RELATIOir. 

S  1.  Before  the  relation  of  landlord  and  ten- 
ant can  arise,  there  must  be  both  privity  of  es- 
tate and  contract.- Love  v.  Cahn  (Ark.)  25Jt. 

S  1.  The  relation  of  landlord  and  tenant 
must  be  created  through  contract  express  or 
implied.— State  ex  rel.  Armour  Packing  Ca  t. 
Dickmnnn  (Mo.  App.)  20. 

i  10.  A  decree  confirming  a  mortage  fore- 
closure sale  Mid  not  to  create  the  remtioa  of 
landlord' and  tenant  between  the  mortncor  tnd 
the  purchaser.— Lore  t.  Cahn  (Ark.)  JrafL 

TL  I.EA8ES  AHD  AGBBEMEETS  Dl 
OENEBAIt. 

r^ease  of  mines  and  mineral  lands,  see  Uines 
and  Minerals,  if  flS-7]. 
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XT.  TEBXB  TOB  TBABS. 

<B}  AsBlrmmeat,  Bublettlns,  and  Mort- 

I  76.  A  leasehold  cannot  be  sold  without  the 
consent  of  the  landlord,  and  tt  haa  no  market 
value.— Steger  t.  Barrett  {Tex.  Civ.  App.)  174. 

(C)  Bxtonaloaa,  Renewala,  ud  OvUoma  to 
Pvrcbaae  or  Sell. 

I  8&  Notice  of  renewal  by  the  leasee  hOd 
a  condition  precedent  to  the  right  to  renews 
Blnthenthal  t.  Atkinson  (AA.)  0.0. 

?86.  A  lessor  held  not  estopped,  under  the 
dence,  to  claim  a  forfeiture  of  the  lessee's 
right  to  a  renewal  by  his  failure  to  give  the 
required  notice.— Bluthenthal  v.  Atkinson  (Ark.) 
510. 

S  8A.  Failure  of  the  lessor,  after  expiration  of 
the  time  for  notice  of  renewal,  to  mention  the 
failure  to  receive  uuch  notice  held  not  a  waiver 
of  such  notice.— Bluthenthal  t.  Atkinson  (Aik.) 

sia 

Vn.  VBEKISSB  AMP  EWJOTMEWT 
AND  USB  THEBEOF. 

(B)  P«u«bb1ob,  BnJorKeiiit  «kd  Us*. 

I  120.  In  an  action  for  damages  for  failure 

to  allow  plaintiff  to  take  possession  of  premises 
rented  from  defendants,  an  instruction  as  to 
damages  for  mental  and  physical  suffering  and 
inconvenience  Aeld  error.— Scanlan  &  Bartell  t. 
Davis  <Tex.  Civ.  A^)  126. 

Tia.  beht  Aim  ADVAiroaa. 

<A)  RIsrbts  and  UabllltlM. 

Bight  of  husband  to  rents  on  wife's  separate 
estate,  see  Husband  and  Wife,  |  125. 

Rights  as  between  vendor  and  purchaser,  see 
Vendor  and  Purchaser,  |  196. 

IZ.  BE-EKTBT  AND  REOOVEBT  OF 
POSBBSftlOir  B7  liAllDXOBD. 

Equitable  defenses,  see  Action,  |  24. 

UNOS. 

See  Property. 

C<«veyances,  see  Deeds  ;  Vendor  and  Purchaser. 
Mortgage,  see  Mortgages. 
Public  lands,  see  Public  lAnds. 

LANGUAGE. 

Of  statute,  following  statutory  language  in  In- 
dictment or  information,  see  Indictment  and 
Information,  {  110. 

LARCENY. 

See  False  Pretenses  ;  Robbery, 
Liability  of  carrier  by  larceny  of  agent,  see 
Carriers,  |  lOa 

I.  OFFEITBEB  AMP  BESPOmnBUJTT 
THEBEFOB. 

I  26.  In  a  trial  for  theft,  accused  held  en- 
titled to  prove  that  property  did  not  twlong  to  the 
prosecuting  witness  and  was  not  in  his  posses- 
sion at  the  time  of  the  alleged  taking.— Wilson 
V.  State  (Tex.  Cr.  App.)  M3. 

TL  PBOSEGUnON  AMD  FUEZBH- 
MENT. 

(A)  Iiidl«tiii««  and  Informatloa. 

I  40.  An  indictment  for  larceny,  alleging 
ownership  In  three  persons,  a  copartnership, 
held  not  sustained  by  proof  of  ownership  by 
two  of  such  persons^Hardeman  t.  State  (Tex. 
Cr.  App.)  6^ 


f  40.  In  a  prosecntioD  for  theft,  where  the 
property  taken  was  described  in  an  indictment 
as  current  money  of  the  United  States  of  Amer- 
ica, it  was  necessaw  to  prove  that  it  was  such. 
—Sogers  V.  State  (Tex.  Cr.  App.)  821. 

I  40.  Where  the  indictment  alleged  the  lar- 
ceny of  a  $5  gold  piece  of  United  States  money, 
the  state  most  not  only  prove  that  a  $5  gold 
piece  was  stolen,  but  that  it  was  United  States 
money.— Maxey  v.  State  (Tex,  Cr.  App.)  927. 

<B>  Evldene*. 

Acts  and  declarations  of  conspirators,  see  Crim- 
inal Law,  SS  424.  427, 

Demonstrative  evidence,  see  Criminal  Law,  fi 
404. 

E?xpluiati(m  of  fli^t  of  aocnsed,  see  Criminal 
Law.  I  361. 

I  45.  On  a  trial  for  larceny,  evidence  that 
portions  of  the  property  were  found  in  the  pos- 
sesKlon  of  accused  and  a  third  person  held  ad- 
mlRfiible  as  a  circumstance  to  identify  the  goods, 
—Wiley  V.  State  (Ark.)  249. 

f  56.  Evidence  held  to  support  a  conviction 
of  hog  theft,— Fields  v.  State  (Tex.  Cr.  App.) 
052. 

S  60.  On  a  trial  of  larceny  of  merchRudlse, 
evidence  held  to  justify  a  finding  that  the  mer- 
chandise found  in  the  possession  of  accused 
Jtnd  a  third  person  jointly  indicted  with  him 
was  the  property  of  prosecator,— Wiley  t.  State 
(Ark.)  2&. 

I  63.  In  a  prosecution  for  theft  of  a  bay 
horse,  which  accused  was  shown  to  have  ex- 
changed for  a  sorrel,  evidence  held  to  show  that 
accused  was  in  exclusive  possession  of  the  bay 
when  he  swapped  It  for  the  sorrel. — Johnson  v. 
State  (Tex.  Cr.  App.)  664. 

i  64.  The  unexplained  possession  of  prop- 
erty recently  stolen  is  presumptive  evidence  of 
guilt.— Wiley  v.  State  (Ark.)  249. 

9  64.  The  question  as  to  whether  or  not  the 
possession  of  stolen  property  is  recent  held  not 
to  depend  wholly  on  the  lapse  of  time.— Witey 
V.  State  (Ark.)  249. 

S  64.  Possession  by  accused  of  tiie  stolen 
property  held  not  too  remote,  bat  anfllcient  to 
raise  a  presumption  of  his  gnllt— Wiley  v. 
State  (Ark.)  249. 

(O)  Trial  and  Hevlew. 

Application  of  mstructions  to  case,  see  Crim> 

inal  Law,  |  814. 
Instructions  as  to  principals  and  accessories, 

see  Criminal  Law,  {  782.  . 
Instructions  giving  undue  prominence  to  partlc 

ular  matters,  see  Criminal  Law,  S  811. 
Instructions  on  weight  and  sufficiency  of  evl* 

dence,  see  Criminal  Law,  H  763.  764. 
Iteqnests  for  instructions,  see  Criminal  Law,  { 

820, 

t  78.  On  a  trial  for  larceny,  an  Instruction 
held  sufficient  on  the  issue  of  mistake  of  &ct. — 
Fields  V.  State  (Tex,  Cr.  App.)  652. 

(D)  Sentence  and  Panlshment. 

8  88,  Acts  25th  Leg.  1897,  p.  83.  c.  67, 
amending  Pen.  Code  1895,  art.  881,  prescribing 
the  puQishnipnt  for  theft  of  a  horse,  etc.,  held 
not  to  abrognto  the  punishment  prescribed  by 
Pen.  Code  181)r».  art.  877,  enacted  March  8, 
1887  (Laws  1887,  p.  14,  c.  21),  for  theft  by  a 
bailee.- Brown  r.  State  (Tex.  Cr.  App.)  101. 

LAST  CLEAR  CHANCE. 

Injurv  avoidable  notwithstanding  contribntoiy 
negligence,  see  Negligence,  1  83 ;  Street  Rail- 
roads,  S  1(^. 
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LATENT  AMBIGUITY. 

Fut>I  erldence  to  explain,  see  Eridenee,  |  462. 

LAW. 

GoDcloBioiu  of  law,  see  Trial,  t  890. 
InatructioDfl  aa  to  matten  of  law,  see  Grimlnal 
Law.  I  790. 

QuestioDB  of  law  or  fact,  province  of  court  and 
^ry^^^  Criminal  Law,  H  T41,  742;  Trial, 

Statatoiy  law,  see  Statntei. 

LAW  OF  THE  CASE, 

Former  decision  on  appeal,  see  Appeal  and  Er- 
ror, I  1007. 

UWYERS. 

Sea  Attorney  and  Client 

LEADING  QUESTIONS. 

On  ntamtnation  of  wltneaaea,  see  Witnesses  H 

LEASE 

See  Landlorj]  and  Tenant. 

Of  mines  and  mineral  landB^  see  Mines  and  Min< 
erala,  5&-71. 

LEAVE  OF  COURT. 

To  amend  pleading,  see  Pleading,  |i  236,  237. 

LEGACIES. 


See  Wlllfl. 


LEGAL  NOTICE 


See  Jfrocess. 

LEGAL  REPRESENTATIVES. 

Constmction  of  worda  In  insurance  certificates, 
see  InsuEance,  {  785. 

LEGISUTION. 

In  (eneral.  see  Statutes. 

LETTERS. 

Presumptions  as  to  mailing  and  deliTexr.  see 
Eridenee,  i  71. 

LEVY. 

Of  asBesBment  or  tax,  see  Counties,  }  192 :  Mu- 
nicipal Corporations.  |  449:  Schools  and 
Scliooi  Districts,  |  103. 

LEX  LOCI. 

As  to  relation  of  carrier  and  passenger,  see  Car- 
riers, §  234. 

Conflicting  jurisdictlim  of  courts,  see  Courts, 
8§  472-485. 

Contracts  for  transmission  and  delivery  of  tele- 
grams, see  Teleffraphs  and  Telephones,  S  27. 

liiability  for  negligence  or  default  in  transmis- 
sion or  delivery  of  telegrams,  see  Telegraphs 
and  Telephones,  f  27. 

LIBEL  AND  SUNDER. 

XV.  ACTXOira. 

Power  of  court  to  try  issue  of  truth  of  charges 
a^inst  defendant  after  dismissal  of  action. 

see  Action,  |  0. 


TL  OBmnrAL  BESPOimBIIJTT. 

(B>  Proseevtloa  pMBjabHeBt. 

^L^^  4"  ^ndictaient  for  slander  k^4  not  t» 
state  an  offrase  under  Pen.  Code  180S.  art.  73a 
-Woods  T.  State  (Tex.  Cr.  App!)  m! 
I  152.   The  state,  on  a  trial  of  an  indictment 
*1.T*5'ation  0/  Pen.  Code  IS85.  art 

9li  ^'  ™*  ClWX3r.  AppJ 

Indictment  for  libel  ktU  to  suffi- 
ciently charge  complainant  with  a  penal  offense. 

LICENSES. 

X.  TOR  OCOtrPATIOm  AXS  PBin. 
IiSOES. 

Mandamus  to  compel  grant  of,  or  other  official 
action  In  referajce  to,  licenses,  see  Mandamu*. 
i  at. 

For  partioular  occupationa  or  firivUcffM. 
See  Physicians  and  Surgeons,  §  5. 
Sale  of  Intorfcatlng  liquors,  see  IntoxicaUng 
L/iquors,  fS  50,  74. 

*Jll  School  Districts,  a 

§  7.  The  rule  that  the  amount  of  a  license 
fee  imposed  as  a  tax  is  ordinarily  a  question 
i?'*  taxing  power  is  subject  to  the  limitation 
tbat  the  tax  must  not  amount  to  a  prohibitioa 

Pooi?J  (kT  "  3lS*'°*^""~*^**^      I^uisrille  t. 

§  7.  The  occupation  of  lending  money  on 
salaries  or  chattels  being  a  legitimate  one.  an 
ordinance  imposing  a  license  fee  amounting  lo 
aO  per  cent  of  the  average  net  earnings  of 
companies  engaged  in  such  business  Ismirea- 
sonable  and  prohibitive.-Ci^  of  LouisriUe  v. 
Pooiey  (Ky.)  315. 

17.  Under  Const.  SI  171, 181,  Ky.  St.  {  29fiO. 
a  license  tax  imposed  on  merehandising  Arid 
not  onconatitutlonal.— City  of  Louisville  v.  Saga- 
lowski  (Ky.)  S39i 

f  T.  A  license  tax  held  not  so  high  as  to  be 
prohibitive.— City  of  Louisville  r.  SagalowAi 
(Ky.)  339. 

IX;  IN  BESPBOT  OF  MEAS*  PBOP- 
EB.TT. 

Injuries  to  licensees  on  or  about  railroads,  sea 
nailroada,  H  274-282. 

LIENS. 

Enforcement  against  exempt  property,  see  Hnne* 

stead,  S  97. 

Particular  clatset  of  lieiu. 

See  Chattel  Mortgages,  {  150;  Mechanics'  Uens; 
Pledges. 

Of  vendor  for  price  of  land,  see  Vendor  and 

Purchaser,  {S  261-296. 
On  railroad  property,  see  Railroads,  S  161. 
Tax  Hens,  see  Taxation,  J  511. 

LIFE  ESTATES. 

See  Dower. 

i  15.   The  enhancement  in  the  value  of  cor- 
porate stock  while  in  the  hands  of  the  life  t(Mi- 
ant,  with  gift  over,  belongs  to  the  remainder- 
Bains  T.  Globe  Bank  ft  Trust  Co.  (Ky.) 

LIFE  INSURANCE 

See  Kxemptlons,  {  60;  Insurance. 
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LIGHTS. 

Dntj  of  street  zftllroad  u  to  eqalpiDeiit  of  can, 
•ee  Street  BaUroodB,  1  81. 

LIMITATION. 

ConsHtntiooal  limitation  of  powen  in  general, 

see  CtMistitntlonal  Law,  f  26. 
Estates  on  limitation,  see  Estates,  }  1. 

LIMITATION  OF  ACTIONS. 

See  Advene  Possession. 

Contract  limiting  time  to  sue  on  insurance  poli- 
cies, see  Insurance,  {  G23. 
Xiachf>9,  see  Equity,  S  73. 

Review  as  dependent  on  presentation  of  grounds 
of  review  m  record,  see  Appeal  and  Error, 
I  673. 

PariiouJw  actioM  or  proc€edinff$. 
Quieting  Title,  1 29 ;  Trespass  to  T17  Title, 

Appeal  or  other  proceedings  for  review,  see  Ap- 
peal and  Error,  {  345. 
Criminal  prosecations,  see  Criminal  Law,  I  150. 
To  confirm  or  try  tax  title,  see  Tazatlmi,  §  805. 

n.  OOHPUTATIOM  OF  PERIOD  OF 
UmTATIOV. 


(A)  Aoernal  of  RlvM  of  Aetloi 
feaae. 


tw  Db- 


f  43.   The  statute  of  limitations  does  not  t>e- 

fin  to  run  until  the  right  to  sue  has  accrued. — 
'itmau  V.  Ball  (Mo.  App.)  1082. 

S  47.  Till  the  final  determination  of  a  suit 
In  favor  of  the  owner  of  a  paramount  title 
■gainst  a  covenantee  and  his  warrantors,  the 
covenantee  has  no  cause  of  action  on  bis  war- 
ranty.—Sievert  V.  Underwood  (Tex.  Cr.  App.) 
721. 

{  49.  Where  the  surviving  husband  sold  the 
community  property  and  amropriated  the  entire 
proceeds  to  bis  own  use,  the  ngbt  of  action  by 
the  heirs  of  the  deceased  wife  for  their  share 
in  the  property  at  once  accrued,  and  the  statute 
of  limitation  began  to  run.— Wingo  v.  Kudder 
(Tex.)  890. 

S  55.  Plaintiff  held  barred  by  limitations 
from  suing  for  damages  resulting  from  the  in- 
undation of  his  land  by  the  permanent  raising 
of  a  dam.—Abilene  Light  &  Water  Co.  v.  Clack 
(Tex.  Civ.  App.)  201. 

S  &5.  That  on  the  permanent  raising  of  a 
dam  defendant  paid  plaintiff  a  certain  sum  per 
year  as  damages  did  not  stop  the  running  of 
limitations  for  flooding  plaintiff's  land;  there 
being  no  evidence  that  plaintiff's  cause  of  ac- 
tion was  merged  in  the  payment  of  damages. — 
Abilene  Light  ft  Water  Co.  v.  Clack  (Tex.  Civ. 
App.)  201. 

S68.  An  action  against  a  stockholder  for  un- 
d  stock  subscription  by  a  judgment  creditor 
of  the  corporation  held  not  barred  by  limita- 
tions.—Pitman  V.  Ball  (Mo.  AppO  1082. 

(C)  PcraoBSl  DIsalilllties  ud  Prlvllcvea. 

f  73.  Rev.  St  1899.  {  4281  (Ana.  8t  1006, 
p.  2355),  relating  to  limitation  of  civil  actions, 
construed  in  view  of  sections  4271  and  4279. 
— McKee  v.  Downing  (Mo.)  7. 

i  73.  An  action  brought  by  heirs  to  recover 
*  land  alleged  to  have  t>een  purchased  by  deced- 
ent's husband  with  decedent's  money  and  held 
by  him  in  trust  for  her  held  not  barred  by  limi- 
tation under  Rev.  St  1899,  M  4205,  4207  (Ann. 
St.  190Q,  pp.  2338,  2842).-McKee  v.  Downing 
(Mo.)  7. 

8  73.  Right  of  heirs  of  a  deceased  married 
woman  to  recover  land  alleged  to  be  held  by 


her  husband  as  her  trustee  held  to  be  barred, 
if  at  all,  only  by  Rev.  St  1899,  H  426.1.  42tli 
Una.  St  1906.  pp.  2888^  2843)r-McK«e  y. 
Downing  (MoO  7. 

(F)  Inonaae,  Mlatakc.  Trmmtt  Vtttwd,  uA 
CoMeealMcmt  of  Canao  of  Aotloa. 

J  9S.  Ordinarily  neglect  or  laches  of  public 
ofQciais  is  not  tdiargeable  to  the  public,  so  as 
to  bar  a  suit  by  lapse  of  time,  where  no  inter- 
vening right  of  a  third  person  is  to  be  affected. 
—Alexander  v.  Owen  County  ^y.)  386. 

S  90.  ^nie  statute  of  limitation  began  to  nm 
against  the  right  of  a  county  to  surcharge  a 

sheriff's  tax  collection  settlement  when  a  mis- 
take therein  was  discoverable  by  the  exercise  of 
reasonable  diligence. — Alexander  v,  Owen  Coun- 
ty (Ky.)  386. 

(H)  OommencemeBt  of  Action  or  Other 
ProceedlMv. 

S  130.  Kirby's  Dig.  S  5083,  held  to  apply 
only  to  those  canses  of  action  which  under  the 
geueral  statute  of  limitation  would  be  barred 
before  the  running  of  one  year  from  the  time 
of  the  taking  by  plaintiff  of  a  nonsuit.— Love 
V.  Cahn  (Ark.)  259. 

m.  ACKNOWIXDOMFKT,  MEW 
FROMI8E,  AND  PABT 
FATMENT. 

{  1S7.  Where  one  indebted  to  another  on  ac- 
count for  money  borrowed  and  for  board  made 
payments  thereon,  accompanied  by  the  state- 
ment that  the  payments  should  go  for  the  board, 
the  payments  did  not  acknowledge  the  indebted- 
ness for  mone^  borrowed  and  did  not  stop  the 
running  of  limitations  thereon.— Brown's  ^m'r 
V.  Osbome  (Ky.)  405. 

S  159.  The  mere  putting  a  credit  on  an  open 
account  or  a  note,  unless  there  is  evidence  that 
the  amount  reiiresented  by  the  credit  was  paid 
by  the  debtor,  is  not  sufficient  to  stop  the  run- 
ning of  limitations.— Brown's  Adm'r  v.  Osbome 
(Ky.)  405. 

S  163.  Where  a  payment  Is  made  by  the  debt- 
or on  an  open  account  or  a  note  before  the  same 
is  barred  by  limitations,  there  is  a  sufficient  ac- 
knowledgment of  the  debt  to  stop  the  running  of 
the  statute.— Brown's  Adm'r  v.  Osbome  (Ky.) 
405.  / 

S  163.  Where  a  debtor  at  the  time  of  the 
making  of  a  payment  on  account  has  before 
him  the  account,  or  knows  what  It  is  made  up 
of,  and  the  amount  of  It,  the  payment  is  an 
acknowledgment  of  the  account  and  stops  the 
ranningjn  limitations.— Brown's  Adm'r  y.  Os- 
bome (Ky.)  405. 

I  163.  Payments  by  one  Indebted  for  board 
held  to  stop  the  running  of  limitations  and  to 
create  a  new  i>eriod  for  limitations. — Brown's 
Adm'r  v.  Osbome  (Ky.)  405. 

T.  PLEADDTO,  BVIDEirOB,  TBIAIi, 
AND  REVIEW. 

I  180.  A  statute  of  limitations  must  be 

8 leaded,  and  cannot  be  raised  by  demurrer. — 
Ihildera  v.  Bales  (Ky.)  205. 

8  180.  A  defendant,  setting  np  the  statute  by 
way  of  demurrer,  must  show  that,  on  the  face  of 
his  adversary's  pleadlnn,  the  action  Is  barred. — 
Slevert  v.  Underwood  (Tex.  Civ.  App.)  721. 

i  180.  A  petition  for  breach  of  warranty  of 
title  held  not  to  show  that  the  action  was  l>ar- 
red.— Sievert  v.  Underwood  (Tex.  Civ.  App.)  721. 

193.  An  allegation  in  en  answer  that  the 
action  was  barred  by  limitation  because  not 
brought  within  one  year  after  the  death  of 
plaintiffs'  decedent  does  not  prove  itself,  and  Is 
not  sufficient  to  show,  that  the  suit  was  not 
brought  within  that  tune.— McKee  t.  Downing 
(Mo.)  7. 
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I  196.  Ad  Bcknowledgment  of  an  Indebted- 
ness on  account  made  at  the  time  of  paymenbB 
thereon,  and  as  a  part  of  the  same  transaction. 
Is  competent  to  show  for  what  purpose  the 

Eayments  are  inade.-rBrown's  Adm'r  t.  Oi- 
ome,  (Kj.)  406. 

LIMITATION  OF  LIABILITY. 

Of  carrier  in  respect  to  goods,  see  Carriers,  { 

Of  insurer  by  provisions  of  policy,  see  Insur- 
ance, {  500. 

Of  master  for  injuries  to  servant,  see  Uaster 
and  Servant,  $  100. 

Of  telegraph  or  telephone  company  for  n^H- 
gence  or  default  in  transmission  or  delivery 
of  message,  see  Telegraphs  and  Telephones, 
I  54. 

LIQUIDATED  DAMAGES. 

See  Damages,  |S  74-81. 

LIQUIDATION. 

In  general,  see  Bankruptcy. 
Of  coxpoiations  in  general,  see  Corporations,  | 
650. 

LIQUOR  SELLING. 

See  Intoxicating  Liquors. 

LIVE  STOCK. 

See  Animals. 

Carriage  of,  see  Carriers,  IS  217-230. 
Fence  laws  in  general,  see  Fences. 
Injuries  to,  by  operation  of  railrwd,  see  Bail- 
loads,  H  40f-m. 

LOANS. 

Usurious  loans,  see  Usury. 

Validity  of  ordinances  Imposing  license  fee  on 

Birsons  making  salary  or  cluttel  loans,  see 
icenses,  |  7.  ' 

LOCAL  ASSESSMENTS. 

See  Uunicipal  Corporations,  |  449. 

LOCATION. 

Of  lines  of  land  conv^ed,  see  Boundaries,  {  8. 

LODGING  HOUSES. 

Bee  innkeepers. 

Power  at  dty  to  require  fire  escapes,  see  Mo- 
.nicipal  Corporations,  |  603. 

LOGS  AND  LOGGING. 

Sale  of  timber  by  tenant  in  dower,  see  Dower, 
S  114. 

Sale  of  timber  on  public  lands,  see  Public  Lands, 

8  173. 

Venue  of  action  against  tram  road  appertiuent 
to  sawmill,  see  Kailroads,  (  22, 

{  35.  Right  of  the  vendor  of  standing  timber 
retaining  possession  and  title  thereof  to  bring 
trover  for  its  conversion  upon  the  bankruptcy 
of  the  purchaser  stated. — Swann-Day  Lumber 
Co.  T.  HaU  (Ky.)  826. 

LOSS. 

Causes  of  loss  within  insurance  policy,  see  In* 

surance,  H  446. 
Of  goods  by  carrier,  see  Carriers,  fg  108-135. 


LOST  INSTRUMENTS. 

SnpplTing  or.  rsstorlnv  raoords  lost  or  dsstnif^ 
eo^  seeBecords,  |  IT. 

LOTTERIES. 

Matters  relating  to  wages  and  gambling  in  ga- 

eral,  see  GanuDg. 

LUMBER. 

See  Lobs  and  Logging. 

LUNATICS. 

See  Insane  Persons. 

MACHINERY. 

Dangerous  machinery,  liability  of  master  for 
injuries  to  servant,  see  Master  and  Servant, 
H  lM-124,  208-211,  233-236. 

MAGISTRATES. 

See  Justices  of  the  Peoee. 

MAIL 

presumptions  as  to  mailing  and  dellverr  of  maD 
matter,  see  Evidence,  {  il. 

MAINTENANCE. 

See  Champerty  and  Maintenance. 
Separate  maintenance  ot  wlfCi  see  Husband  and 
Wife,  H  288,  297. 

MALICE. 

See  Malicious  Prosecution,  f  S3. 

Element  of  homicide,  see  Homicide,  ||  11,  13, 

156-159. 

MALICIOUS  PROSECUTION. 

Wrongful  garnishment  without  malice,  see  Gar- 
nishment, I  24& 

n.  WAXT  OF  PBOBABZX  CAUSE. 

S  20.  Defendant  in  an  action  for  malidons 
prosecution  may  show  as  a  defense  that  be  bad 
reasonable  grounds  to  believe  that  plaintiC  was 
guilty  of  the  offense  chargedw — Steplieaa  t.  Gia- 

vit  (ky.)  414. 

S  22.  That  defendant  acted  apoo  the  advice 
of  a  magistrate  is  no  defense. — Stephens  v. 
Gr«vit  (Ky.)  414. 

§  24.  Tliat  plaintUf  in  an  action  for  mali- 
cious prosecution  may  recover  he  must  show 
that  the  criminal  case  was  instituted  against 
him  without  probable  cause,  and  also  that  he 
was  acquitted.— Stephens  t.  Gravit  (Ky.)  414. 

m,  MAUCE. 

I  33.  That  plaintiff  in  an  action  for  mali- 
cious prosecution  may  recover,  he  must  show 
tfaat  toe  criminal  case  was  instituted  against 
him  maliciously,  and  also  that  he  was  aconit- 
ted.— Stephens  t.  Gravlt  (Ky.)  414. 

V.  ACTIONS. 

I  66.  It  cannot  be  presumed  that  a  magis- 
trate was  a  practldog  lawyer,  so  as  to  ««• 
stltute  a  defense  to  an  action  for  malicious  pros- 
ecution.—Stephens  V.  Gravit  (Ky.)  414. 

§  64.  In  an  action  for  malicious  proBecuti<» 
for  arreh'-ing  plaintiff  and  another  for  horee 
stealing,  evidence  held  to  warrant  a  finding  that 
the  arrest  of  such  other  was  malicious,  and 
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withoat  prob^ito  cause.— Stephena  t.  GntTit 
(Ky.)  414. 

t  69.  A  verdict  foe  $500  In  an  action  for  ma- 
licious prosecution  by  having  plaintiff  arrested 
for  stealing  a  horse  was  not  axcesalFe.— Ste- 
phens T.  OraTit  (Ky.)  414^ 

MALPRACTICE. 

Liability  of  employeT  foiniBhing  jdiysiclan  for 
injuries  to  serrant,  see  Master  and  Serrant, 
i  92. 

MANDAMUS. 

To  comiwl  issuance  of  liquor  license,  see  In- 
toxicatins  Liquors,  |  74. 

X.  XATUBE  AND  OBOimDS  HT  OEN- 

I  14.  Mandamas  will  not  issne  commanding 
an  inferior  court  or  ministerial  body  to  act  un- 
til it  is  first  established  by  eridence  that  the 
fN)urt  or  body  has  been  legally  requested  to  act, 
and  that  it  has  illegally  declined  to  do  so.— 
State  ex  rel.  Abbott  y.  Adcock  (Mo.)  1100. 

f  23.  Under  Ky.  St  »  3855.  S8S7,  385S 
(Ruasell's  St.  »  SSSq,  3887,  3888),  and  Civ. 
Code  Prac.  |  477,  held,  that  the  commonwealth 
can  maintain  mandamus  to  compel  a  county 
judge  to  require  an  executor  to  file  an  inventory 
and  make  a  settlement  of  his  accounts  and  re- 
turn it  to  the  county  court,  though  the  sole  ob- 
ject is  to  secure  evidence  for  the  enforcement  of 
inheritance  taxes.— Commonwealth  t.  Peter 
(Ky.)  806. 

H.  STTBJEOTS  Ain>  PmtPOBEB  OF 
RELIEF. 

(A)  Acts  muA  Proceedlnics  of  Courts, 
Jadvea,  and  Judicial  Oflloers. 

i  4&  The  remedy  for  the  failure  of  the  trial 
judge  to  file  his  conclusions  of  fact  and  l&w  as 
required  by  Laws  1907,  p.  446,  c.  7.  held  not 
by  mandamus,  but  by  a  reversal  of  the  judg- 
ment for  new  triaL— Wandty  y.  Williams 
(Tex.)  85. 

t  OO.  Under  Ky.  St.  IE  3855,  3857,  3858 
(Russell's  St.  II  3885,  3887,  3888),  and  Civ. 
Code  Prac.  f  477,  held,  that  mandamus  will  lie 
to  compel  a  county  judge  to  require  an  executor 
to  file  an  inventory  and  make  a  settlement  of  his 
accounts  and  return  it  to  the  county  court. — 
Commonwealth  r.  Peter  (Ky.)  896. 

(B)  Aeta  aad  PmM««dlm|KB  of  Pvfella  Om- 
eers  amd  BMurda  amd  MiiBlolv«litles. 

8  87.  An  applicant  for  a  license  to  practice 
medicine  held  entitled  by  mandamus  to  compel 
the  state  board  of  health,  empowered  by  Laws 
1907,  p.  359,  S  1>  to  examine  applicants,  to  act. 
—State  ex  rel.  Abbott  v.  Adcock  (Mo.)  1100. 

MANDATE. 

See  Mandamus. 

To  lower  court  on  decision  on  appeal  or  other 
proceeding  for  review,  see  Appeal  and  Enor, 
I  1207. 

MANUFACTURES. 

Charter  of  manufacturing  company,  see  Cor> 
porations,  {  18^ 

might  to  incorporate  for  manufacturing  purpos- 
es, see  Corporations,  {  14. 

MAPS. 

Dedication  of  property  to  public  use,  see  Dedi- 
cutkm.  $  19. 

MARITAL  RIGHTS. 

See  Husband  and  Wife. 


MARKETABLE  TITLE. 

See  Vendor  and  Purchaser,  i  13a 

MARKETS. 

Liability  of  municipal  property  to  taxation,  see 
Taxatiw,  S  217. 

MARKET  VALUL 

Of^roperty,  opinion  evidence,  see  Evidence,  S 

f  pn 
I  11 


Of  poverty,  relevancy  of  erideuce,  aee  Svidence, 

MARRIAGE 

See  Divoroe ;  Husband  and  Wife. 

As  cevocatiMi  of  will,  see  Wills,  |  19L 

MARRIED  WOMEN. 

See  Husband  and  Wife. 

MARSHALING  ASSETS  AND  SE- 
CURITIES. 

Of  firms  and  partners,  see  Fartnersliip,  |  18L 

MASSAGE. 

Practicing  medicine,  see  Physicians  and  Sui^ 
geons,  1 6. 

MASTER  AND  SERVANT. 

Oiminal  responalUUty  oftserrant  for  illegal  sale 
of  intoxicating  liquors,  see  Intoxieating  Liq- 
uors, i  1G9. 

Declarations  by  employd  as  evidence  against 

employer,  see  Erideuce,  }  241. 
Implied  liabilities  for  serncea  rendered  not  in 

Mrformance  of  duties  of  employment^  see 

Work  and  Labor. 

I.  THE  BEUTXOH. 

(A)  Creation  aad  BaclBt«nee. 

Employment  of  agents,  see  Principal  and  Agen^ 
f  23. 

(B)  Statntovr  Revulatloa. 

Concurrent  regulations  by  state  and  Cnlted 

States,  see  Commerce  H  8,  58. 
Powers  of  Congress  as  to  employ^  of  railroads 

engaged  in  interstate  commerce,  see  Commerce, 

J  8. 

(O  Temtaattoa  ud  IHsdiUK*. 

Aider  of  pleading  1^  verdict,  see  ^eadint,  i 

43a 

S  36.  One  discharged  from  his  employment 
held  required  to  prove  that  he  performed  his 
part  of  the  agreement  in  order  to  recover  there- 
on.—Matson  V.  Stewart  (Tex.  Civ.  App.)  736. 

8  40.  In  an  action  by  a  servant  for  wrong- 
ful discharge,  evidence  held  to  show  that  he  was 
employed  for  a  year  at  f  15  a  week,  and,  though 
competent,  was  discharged  before  expiration  of 
the  term.— -Kentucky  Shoe  Mfg.  Co.  v.  Garra* 
way  (Ky.)  852. 

n.  BERTICSa  AHD  GOMVIEIISATIOII. 

(A)  PevtonnaB««  of  Be>  t  leaa. 

I  65.  In  an  action  by  a  brewing  company 
against  a  former  employe  for  damages  result- 
ing from  defendant's  alleged  carelessness  in 
making  beer,  certain  evidence  held  admissible  un- 
der a  traverse  of  the  complaint.— West  Louis- 
ville Brewing  Co.  v.  Schaefer  (Ky.)  305. 

I  66.  Evidence,  in  an  action  against  an  em- 
ploye for  breach  of  the  contract  of  employment. 


For 
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held  to  stutaln  a  finding  that  nnder  the  con- 
tract defendant's  authority  as  head  brewer  was 
limited  to  certain  empW^  At>d  did  not  extend 
to  all  deputmenta  at  plaintlfTa  brewerj^West 
LonisTille  Brewing  Oo.     Schoefer  (Ky.)  S9S. 

(B)  Wavea  amA  OUker  Remuneration. 

I  73.  One  disdiarged  from  employment  un- 
der which  he  was  ta  receive  pnqwrty  majr  recov- 
er the  Bpedfic  propart7.~fifation  v.  Stewart 

(Tex.  Civ.  App.)  %6. 

JU.  MASTER'S  I.IABXUTT  FOB  XR- 
JUBXES  TO  SUHVAJTT. 

StatntoiT  actions  for  death,  see  Death,  ||  81- 
101. 

(A)  Hatnre  and  Kxteni  In  General. 

{  92.  Liability  of  employer  for  malpractice 
by  a  physician  In  treating  an  injured  employ^ 
determined  with  reference  to  the  evidence  as  to 
ti^e  employment  of  the  physician.— Texas  &  Pa- 
cific Coal  Co.  T.  McWain  (Tex.  dv.  App.)  202. 

(  92.  Where  a  mining  company  undertakes 
to  furnish  medical  treatment  for  its  employes, 
it  is  liable  for  the  negligence  of  the  physician 
employed  by  it  in  discharge  oS  such  midettaking, 
though  it  makes  no  deduction  therefor  from  the 
wages  of  the  employes.— Texas  ft  Pacific  Coal 
Co.  V.  McWain  &a.  Civ.  App.)  202. 

S  96.  A  master  ia  liable  for  his  negligence  re- 
sulting in  injary  to  a  servant,  though  the  neg- 
ligence of  a  third  person  concurs  in  producing 
the  injury. — Buchanan  ft '  Gilder  v.  Murayda 
(Tex.  Civ.  App.)  973. 

f  96.  A  master  helg  not  liable  for  injurv 
to  a  servant  resulting  from  the  master's  negli- 
gence and  the  negligeuce  of  a  servant  of  an  in- 
dependent contractor. — Buchanan  &  Gilder  v. 
Murayda  (Tex.  (Tiv.  App.)  973. 

I  97.  A  master  held  not  liable  to  his  servant 
for  an  injury  resulting  from  causes  which  could 
not  be  reasonably  expected,  unaccompanied  by 
ordinary  care  on  the  master's  part.— Buchanan 
ft  Gilder  v.  Murayda  (Tex.  Civ.  App.)  07S. 

S  100.  Ao  agreement  by  a  parent  to  hold  the 
employer  of  a  minor  child  harmless  for  injuries 
negligently  inflicted  held  contrary  to  public  pol- 
icy and  void.— Pacific  Express  Co.  v.  Watson 
(Tex.  Civ.  App.)  127. 

(B)  Toola,  Haclilnerr,  Appllnneea,  and 
Plaeca  for  Work. 

IS  101,  102.  It  is  the  duty  of  a  master  to 
furnish  the  servant  with  a  renson&bly  safe  place, 
material,  and  appliances  ia  and  with  which  to 
perform  his  labor,  and  he  is  liable  for  ordinary 
negligence  in  failing  to  [wrform  this  duty. — 
Chesapeake  ft  O.  Ry.  Co.  v.  Marcum  (Ey.)  203. 

fil  101,  102.  While  the  master  is  bound  to  fur- 
nish a  reasonably  safe  place  for  a  servant  to 
work,  he  is  not  required  to  make  it  absolutely 
saft,  nor  to  insure  the  servant  againat  the  ordf* 
nary  risks  incident  to  the  employment — ^Nicholaa 
V.  E.  H.  Abadie  Co.  (Ky.)  325. 

H  1^1.  102.  The  duty  of  a  master  to  fur- 
nish the  servant  with  reasonably  same  applian- 
ces requires  the  master  to  exercise  ordinary  care 
to  keep  such  appliances  io  a  reasonably  safe 
condition.— Harris  v.  Kanaaa  City  Southern  By. 
Co.  (Mo.  App.)  670. 

{|  101,  102.  Rule  stated  as  to  the  duty  of  a 
master  in  respect  to  furnishing  safe,  simple  ap- 
pliances for  commonplace  work.— Harris  v.  Kan- 
sas City  Southern  Ry.  Co.  (Mo.  App.)  576. 

H  101.  102.  The  question  of  a  master's  neg- 
ligence in  furnishing  nnsafe  appliances  for  wo^ 
must  be  determined  with  reference  to  the  dan- 
Kers  to  be  resRonably  apprehended. — Harris  v. 
Kansas  City  Southern  Ry.  Co.  (Mo.  App.)  576. 


H  101>  102.  The  duty  of  a  mastor  to  fdnUA 
a  reasonably  safe  place  in  which  to  work  is  dis- 
charged where  he  exercises  ordinary  con  ia 
fumubing  the  servant  a  place  as  reaaonably 
safe  as  the  character  of  the  woriE  permits.— Ben- 
nett T.  Crystal  Carbonate  lime  Co.  (Mo.  App.) 
608. 

§S  101.  102L  It  is  a  master's  duty  to  provide 
his  employes  a  reasonably  safe  place  to  work.— 
Ferris  Press  Brick  Co.  v.  Thompson  (Tex.  Civ. 
App.)  499. 

IS  101,  102.  A  master  must  exercise  ordinary 
care  to  provide  hfa  wrvont  a  safe  idaoe  for 
work.— Buchanan  ft  Gilder  t.  Murayda  (Tnu 

Civ.  App.)  973. 

S  103.  The  duty  of  the  master  to  fnmirii  the 
servant  with  a  reasonably  safe  place,  material, 
and  appliances  in  and  witii  irtildi  to  work  can* 
not  be  delei;ated.— Chesapeake  ft  O.  By.  Co.  v. 

Marcum  (Ky.)  293. 

I  103.  The  dnty  of  a  master  to  exerdse  ordi- 
nary care  to  furnish  his  servant  a  reasonably 
safe  place  to  work  held  nondelegable. — Bucban* 
an  ft  Gilder  r.  Mnrayda  (Tex.  Cav.  App.)  973. 

I  107..  Where  the  place  in  which  a  servant 
works  Is  reasonably  safe,  and  It  is  the  particu- 
lar work  done  that  renders  it  temporarily  un- 
safe, the  rule  requiring  a  reasonably  safe  place 
does  not  obtain.— Bennett  v.  Crystal  Carbonate 
Lime  Co.  (Mo.  App.)  608. 

S  107.  Where  the  place  in  which  a  servant 
works  is  reasonably  safe,  and  the  master  n^li- 
gently  orders  a  servant's  act  which  renders  it 
unsafe,  prima  facie  liability  held  to  arise  be- 
cause of  the  n^ligent  order.- Bennett  v.  Crys- 
tal Carbonate  Lime  Co.  (Mo.  App.)  608. 

§  118.  A  post  aopportlng  the  roof  over  on 
entry  to  a  room  in  a  coal  mine  through  which 
cars  are  moved  should  not  be  set  so  near  the 
track  as  to  endanger  men  handling  the  osn^ 
using  ordinary  care. — Main  Jellico  Mountain 
Coal  Co.  V.  Paricer  (Ky.)  871. 

i  124.  Facts  held  to  show  a  master  liable  for 
injuries  from  tiie  explosim  of  a  radiator- 
Monarch  Tobacco  Works  v.  Northern  {Kyi 
350. 

i  124.  Where  brick  burners  had  he«i  la  the 
habit  of  nsing  a  shed  along  the  side  of  a  kiln 
to  retire  from  the  gases  and  beat,  the  duty  of 
inspection  to  see  that  the  shed  was  in  a  safe 
conditlm  was  upon  the  employer. — Ferris  Press 
Brick  Co.  V.  Thompson  (Tex.  Civ.  App.)  499. 

{  124.  Statement  of  maiter'a  dnty  to  brake- 
men  to  inspect  brakebeams  of  cars. — St.  Loola 
Southwestern  By.  Co.  of  Texaa  v.  Kdth  (Tex. 
Civ.  Ah>  )  68S- 

<0  Metkoda  •t  Worlc,  BalMf  and  Opders. 

t  187.  Trainmen  may  presume  that  flagmen 

and  other  employes  on  or  near  the  track  will 
keep  out  of  danger,  and  the  railroad  is  not  lia- 
ble for  an  injury  to  them  unless  the  trainmen 
have  good  r«son  to  believe  that  the  employes 
will  not  keep  out  of  danger,  and  then  fail  to 
use  proper  means  at  their  command.- Wilkersoa 
V.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.)  54a 

S  137.  Unless  the  evidence,  in  an  action  for 
the  death  of  a  flagman  struck  by  a  train  because 
of  the  failure  of  the  engineer  to  stop  the  train 
after  the  discovery  <tf  decedent's  peril,  showed 
that  the  engineer  saw  decedent,  or  by  the  ex- 
ercise of  ordinary  care  could  have  seen  him.  In 
time  to  have  avoided  the  accident,  there  could 
be  no  recovery.- Wilketson  v.  St.  Loois,  ft  S.  F. 
R.  Co.  (Mo.  App.)  543. 

(D)  'Warning  and  Instrnetlnv  Servant. 

8  153.  A  master  need  not  warn  an  inex[>eri- 
enced  servant  of  possible  dangers  in  the  per- 
formance of  bis  duties  where  experience  and  in- 
struction are  not  necessary  to  enable  Mm  to  do 
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hfs  worii  with  uifety— St.  Lonli,  I.  M.  ft  S. 
By.  Co.  T.  Weill  (Ark.)  024. 

I  168.  Where  a  lubricator  feed  glan  on  lo- 
comotiTe  boiler  was  not  inherently  dangerous,  bo 
that  a  warning  to  a  fireman  that  it  might  poa- 
■ibl7  break  wonld  not  have  obviated  the  danger 
of  Its  breaking,  failure  to  warn  him  tliat  the 
glass  might  sometimes  break  conid  not  contrib- 
ute to  nut  injury  by  its  breaking.— Bt  Louis, 
I.  M.  ft  S.  By.  Co.  T.  Wells  (Ark.)  624. 

(B)  Fellww  SerraMta. 

I  177.  A  matter  held  responsible  for  injuriea 
resulting  frran  gross  negligence  of  foreman.— 
Chesapeake  ft  O.  By.  Co.  t.  Marcam  (Ky.)  293. 

I  180.  Under  Act  March  8, 1907  (Laws  1907. 
p.  1^,  making  the  master  liable  for  injuries 
to  servants  due  to  the  negligence  of  fellow  eerv- 
anta,  where  a  switchman  was  injured  while  rid- 
ing on  the  tender  to  a  switch  engine,  any  negli- 
gence of  those  operating  the  engine  was  negli- 

Ence  for  which  the  master  waa  liable. — St.  Lou- 
I.  M.  ft  S.  Ry.  Co.  V.  Davis  (Ark.)  754. 

I  im.  Under  Act  March  8.  1907  (Iaws  1907. 
p.  16^.  making  the  master  liable  for  injuries  to 
servants  due  to  the  negligence  of  fellow  servants, 
where  a  switchman  was  injured  by  the  engine 
on  which  he  was  riding  taking  an  open  switch, 
any  negligence  of  another  switchman  In  leaving 
the  switch  open  was  negligence  for  which  the 
master  was  Uable.— St.  Louis,  I.  M.  ft  8.  Ry. 
Co.  T.  Davis  (Ark.)  764. 

I  186.  A  train  having  stopped  on  a  switch- 
man's signal  for  the  purpose  of  uncoupling  cars, 
it  was  negligence  for  the  engineer  to  start  with- 
out a  signal  to  that  effect.— Houston  ft  T.  C. 
R.  Co.  V.  Mayfield  (Tei.  Civ.  App.)  141. 

S  193.  A  servant  of  a  contractor  erecting  a 
building  and  a  servant  of  an  independent  con- 
tractor are  not  fellow  sen'anta. — Buchanan  ft 
Gilder  t.  Murayda  {Tex.  Civ.  App.)  973. 

I  201.  A  master  held  to  fail  to  use  ordinanr 
care  to  furnish  a  servant  a  reasonably  safe 
place  to  work  rendering  him  liable  for  injuries 
sustained  by  the  servant. — Bocbanan  ft  Gilder  v. 
Murayda  (Tex.  Civ.  App.)  973. 

(F)  Risks  Assnmed  br  Servant. 

S  203.  The  servant  assumes  only  such  risks 
as  are  ordinarily  incident  to  the  employment, 
and  regarded  as  reasonably  within  the  contem- 

{ilation  of  the  parties  at  the  time  of  entering 
nto  the  contract  of  hire.— Harris  v.  Kansas 
City  Southern  Ry.  Co.  (Mo.  App.)  576. 

S  208.  Generally  a  servant  does  not  assume 
the  risks  arising  from  the  master's  negligence, 
however  obvious. — Bennett  v.  Crystal  Carbonate 
Ume  Co.  (Mo.  App.)  608. 

f  208.  In  a  servant's  action  for  injury, 
through  the  slipping  of  a  defective  clawbar, 
with  which  he  was  drawing  a  spike  from  a  rail- 
road tie,  plaintiff  held  to  have  assumed  the  risk. 
^Harris  v,  Kansas  City  Southern  By.  Co.  (Mo. 
App.)  570. 

S  210.  Facts  held  to  show  that  a  switchman 
injnred  by  a  collision  did  not  assume  the  risk. 
—International  ft  G.  N.  B.  Go.  t.  Owens  (Tex. 
CiT.  App.)  2ia 

f  211.  If  a  master  deputed  to  a  servant  the 
duty  to  make  secure -a  rope  supporting  a  cage 
which  fell  in  a  mine  and  injured  him  and  be 
neglected  to  do  so,  he  assumed  the  risk  and 
the  master  is  not  liable. — Southern  Anthracite 
Coal  Co.  V.  Bowen  (Ark.)  1048. 

I  216.  Under  Act  March  8,  1907  (Acts  1907, 
p.  16^  1 1,  abolishing  the  fellow  servant  rale  as 
to  railroads,  held  that  the  servant  of  a  railway 
company  does  not  assume  the  risk  of  injury 
from  negligence  of  a  fellow  servant.— St.  Louis 
Southwestern  Ry.  Co.  v.  Burdg  (Ark.)  239. 


I  216.  Under  the  common  law,  a  master  was 
not  responsible  for  injuries  to  a  servant  caused 
by  the  negligence  of  a  fellow  servant :  this  Iwlng. 
considered  one  of  the  risks  assumed  by  the  serv- 
ant.— St.  Louis  Southwestern  Ry.  Co.  v.  Burdg' 
(Ark.)  239. 

S  217.  A  locomotive  fireman  held  to  have  as- 
sumed risk  of  injury  from  the  breaking  of  a  lu- 
bricator feed  glass.— St.  Louis,  I.  M.  ft  S.  Ry.- 
Oo.  V.  Wells  (Ark.)  524. 

t  217.  If  the  servant  is  skilled  in  the  work 
required,  and  equally  or  better  qualified  than 
the  master  to  know  the  danger  and  the  danger 
is  so  obvious  that  be  must  have  known  it,  but 
nevertheless  nndertakes  It.  he  cannot  complala 
if  injured.— Nicholas  t.  B.  H.  Abadie  Co.  (Ky.> 
325. 

I  217.  A  servant,  though  knowing  of  defects' 
in  appliances,  may  recover  for  Injuries  resulting 
therefrom,  vhnre  he  did  not  know  of  the  danger 
in  their  use.- Muse  t.  Abeel  (Tez.  CIt.  App.) 
430. 

S  217.  A  servant  does  not  assume  the  risk 
of  his  master's  negligence,  unless  he  knows  or 
is  charged  with  knowledge  thereof,  and  of  the 
danger  arising  tfaeref com.— Buchanan  &  Qilder 
V.  Murayda  (T^  Civ.  App.)  973. 

S  217.  A  servant  held  not  to  assume  the  risk 

of  danger  resulting  from  the  master  putting  him 
to  work  in  a  dangerous  place.— Buchanan  ft 
Gilder  v.  Murayda  (Tex.  Cfv.  App.)  973. 

S  222.  A  servant  performing  an  act  pursuant 
to  the  express  direction  of  tlie  master  held  not 
to.  assume  the  risk  as  a  matter  of  law.— Bennett 
T.  Crystal  Carbonate  Lime  Co.  (Mo.  App.)  008. 

(G)  CoBtrtbntorr  NeacllveBce  of  SerraHt* 

I  229.  In  an  action  for  injuries  to  a  railroad 
car  carpenter,  an  instruction  defining  contribu- 
tory negligence  held  proper. — St.  I^ouls  South- 
western Ry.  Co.  T.  Bnidg  (AilE.)  238; 

8  231.  Employ^  may  rely  On  the  jadgment 
of  their  foreman  as  to  danger  of  injury  In 
work  he  orders  tbem  to  do,  unless  so  manifestly 
dangerous  that  a  person  of  ordinair  pnidence 
wonld  not  nndertake  It.— Pittsbuxg,  C,  C.  ft  St, 
L.  Ry.  Co.  T.  Schaub  (Ky.)  885. 

I  233.  Facts  held  to  show  that  a  switchman 
suing  for  injuries  in  a  collision  was  not  negli- 
gent.—International  ft  G.  N.  R.  Co.  v.  Owens 
(Tex.  Civ.  App.)  210. 

S  2S4.  Where  an  employ^  In  charge  of  a 
hand  car  fails  to  see  an  open  switch  in  time 
to  avert  derailment,  when  he  could  have  seen 
the  same  by  the  exercise  of  ordinary  care,  be 
is  guilty  of  contributory  negligence.— St.  Louis 
Southwestern  Ry.  Co.  of  Texas  v.  Anderson 
(Tex.  Civ.  App.)  1002. 

S  235.  A  railroad  rule  requiring  protection 
flags  to  be  set  out  when  car  repairers  were 
working'  on  cars,  iiteld  applicable  to  car  inspect- 
ors as  well  as  car  carpenters. — Russell's  Adm'r 
V.  Louisville  ft  N.  R.  Co.  (Ky.)  841. 

S  235.  Brick  burners  who  used  a  shed  along 
the  side  of  a  kiln  to  retire  upon  from  the  gases 
and  heat  owed  no  duty  of  inspection  to  see 
that  the  shed  was  safe.- Ferris  Press  Brick  Co. 
▼.  Thompson  CTex.  Civ.  App.)  499. 

I  236.  A  railroad  engineer  held  negligent  In 
going  under  his  engine  to  make  repairs  while 
another  train  waa  attached  thereto,  so  as  to  pre- 
vent him  from  recovering  for  injuries  caused  by 
the  other  train  pulling  ahead  and  moving  bis 
engine.— Louisville  ft  N.  B.  Go*  T.  Lumpkin 
(Ky.)  Sia 

I  236.  Employ^  held  entitled  to  presume 
their  foreman  had  taken,  or  would  take,  suffi- 
cient precautions  for  their  safety  in  a  place 
where  they  were  set  to  woit.— Pittsburg,  0.,  0. 
ft  St.  L.  By.  Co.  V.  Schaub  (Ky.)  885. 
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I  240.  A  Bwitcbm&n,  Injured  hs  a  backlns 
switch  eDgide  taking  an  open  switch  and  coi- 
Udins  with  cats  on  a  aide  track,  held  cuiltj  of 
contnbtitory  nwUsence  aa  a  matter  of  law.— St. 
liOnia.  I.  M.  AS.  Rj.  Co.  t.  DaTia  (Aik.)  754. 

I  241.  Where  cars  were  moved  botii  hj  goiog 
in  front  and  behind,  and  ordinarily  there  wan  no 
zeasoD  to  anticipate  danger  from  going  in  front 
to  hold  the  car  back,  it  was  not  the  duty  of  a 
miner  injured  in  going  in  front  to  have  gone 
behind  and  uaed  a  sprag.— Main  Jellico  Moim- 
tain  Goal  Co.  t.  Parker  <Ky.)  871. 

(H)  Aetlona. 

Amendment  of  pleading,  see  Pleading,  |  245. 

Application  of  personal  knowledge  of  jurors,  see 
Trial,  |  311. 

Conformity  of  judgment  to  verdict,  see  Judg- 
ment, I  25G. 

Consolidation,  see  Action,  I  57. 

Construction  and  effect  of  charge  as  a  whole, 
see  Trial,  {  295. 

Ek-ror  in  initructions  cured  by  living  other  in- 
atmction,  aee  Trial.  128A. 

Opinion  evidence,  aee  Evidence,  1  472. 

Venue  of  action  against  railroad  company,  see 
RaUroads,  |  22. 

I  258.  Facts  allied  in  a  complaint  by  an 
employ^  for  injury  held  to  warrant  an  Instruc- 
tion as  to  negligence  of  a  defendant  aa  to  a  safe 
place  to  work.— Pittsburg,  C,  G.  &  St.  L.  Ry. 
Co.  V.  Schaub  (Ky.)  885. 

I  264.  A  petition  by  a  rnioer  for  injuries  and 
the  evidence  held  not  variant, — Main  Jellico 
Mountain  Coal  Co.  v.  Patker  (Ky-)  871. 

I  264.  Statement  of  what  was  the  substance 
of  the  issue,  which  alone  had  to  be  proved,  under 
a  petition  for  negligent  injury  to  a  servant.— 
Galveston,  H.  &  S.  A.  Ry.  Co.  v.  Grant  (Tex. 
Civ.  App.)  145. 

I  264.  Pleading  and  proofs,  in  an  action  by 
an  employ^  for  malpractice  by  physician  em- 
ployed by  defendant,  considered,  and  held,  that 
there  was  no  variance.— Texas  &  Pacific  Coal 
Co.  V.  McWain  (Tex.  Civ.  App.)  202. 

I  265.  The  doctrine  of  res  ipsa  loquitur  held 
not  to  apply  in  an  action  for  injuries.— Reliance 
Textile  ft  Dye  Works  Co.  t.  Wmiams  (Ky.)  850. 

^  265.  Where  circnmstances  of  Injury  to  a 
miner  show  his  place  of  worii  was  not  reason- 
ably safe  by  reason  of  a  post  too  near  the  track 
on  which  he  assisted  to  move  a  car,  or  the  car 
wobbled  from  being  old  and  worn,  so  that  it 
would  not  pass  it,  plaintiff  was  not  required  to 
show  the  particular  defect  which  caused  the  in- 

i'ury.— -Main  Jellico  Mountain  Coal  Co.  v.  Par- 
:er  (Ky.)  871. 

§  265.  In  an  action  for  the  death  of  a  flag^ 
man  struck  by  a  train,  plaintiff  held  not  entitled 
to  rely  on  the  mere  proof  of  surrounding  facts. 
— Wilkeraon  v.  St.  Louis  ft  8.  F.  R.  Co.  (Mo. 
App  )  343. 

I  268.  In  an  action  for  personal  injuries  to 
an  employ^  while  at  work  on  a  building,  the 
application  for  a  building  permit  and  the  permit 
held  admissible  In  eviaence.- Kim  t,  B.  B. 
Souther  Iron  Co.  (Mo.  App.)  45. 

S  27G.  In  an  action  for  death  of  a  switehman 
by  the  overridine  of  one  car  by  another,  caused 
by  dissimilarity  In  size,  and  a  defective  coupler, 
evidence  held  sufficient  to  show  that  the  negli- 
gence of  defendant  was  the  proximate  cause  of 
the  injury.— Kansas  City  Southern  Ry.  Co.  v. 
Frost  (Ark.)  748. 

I  276.  In  an  action  for  death  of  a  railroad 
switchman,  evidence  held  insufficient  to  show 
the  manner  or  cause  of  death.— Cincinnati.  N. 
O.  ft  T.  P.  Ry.  Co.  T.  Zachaiy'a  Adm'z  (Ky.) 
863. 

I  276.  In  an  action  for  injury  to  a  nervant, 
evidence  held  sufficient  to  sustain  verdict  for 


the  plaintiff.— Kim  v.  B.  E.  Souther  Izon  Go. 
(Mo.  App.)  45. 

I  276.  Evidence  held  to  Justify  a  findias  that 
the  iojurr  to  a  servant  was  caused  by  tbe  neg- 
ligent faUure  of  the  master  to  properly  secore 
a  ladder.— BachanaD  ft  OiUer  t.  Mnmyda.  (Tex. 
Civ.  App.)  973. 

I  278.  In  an  action  for  death  of  a  switchman 
by  tbe  overriding  of  one  car  by  another,  caused 
by  dissimilarity  in  size,  and  a  defective  coupler, 
evidence  held  sufficient  to  show  that  def«iaant 
was  negligent.— Kansas  City  Southern  Ry.  Col 
V.  Frost  (Ark.)  748. 

f  278.  In  an  action  by  a  coal  miner  for  an 
injury,  evidence  held  sufficient  to  sustain  a  vet^ 
diet  tor  plaintiff  based  on  negligence  either  in 
not  furnishing  him  a  safe  place  to  wotk  or  8 
reasonably  aale  car  to  worii  with.— Main  JeUioo 
Mountain  Coal  Co.  v.  Parker  (Ky-)  871. 

S  278.  In  an  action  for  the  death  of  a  flag- 
man struck  by  a  train,  the  conclusion  that  the 
engineer  aaw  bim.  or  could  have  seen  him,  in 
time  to  have  avoided  the  accident  held  not  jna- 
tified.--WilkeTaon  v.  St.  Louis  ft  S.  F.  R.  Co. 
(Mo.  App.)  543. 

{  278.  In  an  action  for  death  of  a  brick 
burner  from  the  falling  of  a  portion  of  a  shed 
upon  which  he  bad  stepped  to  avoid  the  best, 
fumes,  and  gases  arising  from  the  kiln,  evi- 
dence held  sufficient  to  justify  a  finding  that  a 
proper  inspection  cf  the  shed  would  bare  dis- 
closed  the  defect.— Ferris  Press  Bri<^  Co.  v. 
Thompson  (Tex.  Civ.  App.)  499. 

I  278.  Evidence  keld  to  warrant  findiogs  of 
a  brake  beam  on  a  car.  causing  Injury  to  a 
brakeman,  having  been  defective,  as  a  reasonable 
inspection  would  have  shown.- St.  Louis  Sonth- 
westem  Ry.  Co.  of  Texas  t.  Keith  (Tax.  Civ. 
App.)  695. 

i  279.  In  an  action  for  injuries  to  a  railroad 
car  carpenter  from  the  act  of  a  fellow  servant 
in  allowing  a  brake  plate  to  fall  upon  bim.  evi- 
dence held  sufficient  to  sustain  a  finding  that 
the  fellow  servant  was  negligent. — St.  Louis 
Southwestern  Ry.  Co.  v.  Burdg  (Ark.)  239. 

i  279.  In  an  action  against  a  muter  for  the 
injury  of  a  servant,  evidence  held  to  show  that 
tM  foreman  in  charge  when  the  servant  waa  in- 
jured had  become  reckless  from  the  effect*  of 
whisky.— Chesapeake  ft  'O.  By.  Co.  v.  Marcnm 
(Ky.)  293. 

I  279.  Tbe  liability  of  a  railroad  under  Rev. 
St.  1899,  i  2864,  as  amended  by  Laws  1905.  p. 
136,  i  1  (Ann.  SL  1906,  p.  1637),  held  founded 
on  the  negligence  of  a  servant  in  operating  a 
train.- Wilkerstm  t.  St  Louis  ft  S.  F.  R.  Co. 
(Mo.  App.)  543. 

f  279.  Evidence  held  not  to  show  negligence 
of  a  locomotive  engineer  and  fireman  in  an  ac- 
tion by  a  brakeman  for  injuries. — San  Antmiio 
&  A.  P.  Ry.  Co,  V.  Middlebroofes  (Tex.  Civ.  App.) 
1^. 

f  280.  Evidence  held  to  show  that  an  em- 
ployg  injured  in  a  coal  mine  did  not  assume  the 
risk. — Southern  Anthracite  Coal  Co.  v.  Bowen 
(Ark.)  1048. 

I  280.  In  an  action  for  death  (rf  a  brick 
burner  from  the  falling  of  a  portion  of  a  abed 
upon  which  he  had  stepped  to  avoid  the  heat, 
fumes,  and  gases  arising  from  tbe  kiln  upon 
which  he  had  been  working,  evidence  held  not 
to  show  that  the  defect  in  the  shed  was  obvious, 
or  that  deceased  had  notice  there<tf.— Ferris 
Press  Brick  Co^  T.  Thompson  (Tex.  Qr.  App.) 
499. 

I  281.  In  an  action  fov  injuries  to  a  railroad 
car  carpenter  from  tiie  act  of  a  fellow  servant 
In  allowing  a  brake  plate  to  fall  upon  him,  evi- 
dence held  sufficient  to  sustain  a  finding  tut  he 

was  not  negligent.— St.  Tx>uls  Southweatera  By. 

Co.  V.  Burdtt  (Ark.)  239. 
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I  2S1.  Erldence  held  to  show  that  an  em- 
ploy^ injured  in  a  coal  mine  was  not  guiltr  of 
contribntoiT  n«gligeiicer-8oatheni  Anthradte 
Coal  Co.  T.  Bowen  (AA.)  lOiS. 

I  281.  In  an  action  ^or  death  of  a  Rwitchman 
by  the  overriding  of  one  car  hy  another,  canaed 
by  dissimilarity  in  Bite,  and  a  defective  coupler, 
evidence  held  to  show  that  plaintiff  was  not  neg- 
ligent—Kausai  City  Southern  Ry.  Co.  v.  Frost 
(Ark.)  74a 

I  281.  Id  an  action  against  a  railroad  com- 
pany for  injuries  to  an  employ^,  evidence  held 
to  conclusively  establish  contributory  n^li- 
gence.— St  I<oui8  Southwestern  Ry.  Co.  of  Tex- 
as V.  Anderaon  (Tex.  Civ.  App.)  10(K2. 

i  284.  In  an  action  for  injuries  to  an  em- 
'Ioy£  while  engaged  in  the  construction  of  a 
aildiDg,  evidence  held  sufficient  to  take  the  case 
to  the  jury- — Kirn  r.  EL  B.  Souther  Iron  Co. 
<Mo.  App.)  45. 

S  284.  Evidence,  In  an  action  by  an  employ^ 
for  malpractice  by  a  physician  called  to  treat  his 
injuries  received  in  his  employment,  held  not 
to  entitle  defendant  to  a  directed  verdict  on  the 
groond  that  it  failed  to  show  that  defendant 
contracted  for  plalntifTs  medical  treatment.— 
Texas  &  PadOc  Coal  Co.  t.  McWaln  CTex.  Civ. 
App.)  202. 

I  284.  In  an  acti<m  for  death  of  a  biidc 
burner  from  the  falling  of  a  portion  of  a  ihed 

upon  which  he  had  stepped  to  avoid  the  heat 
fumes,  and  gases  arising  from  the  kiln  upon 
which  he  had  been  working,  evidence  held  suf- 
ficient to  take  the  case  to  the  Jnry.— Ferris 
Press  Brick  Co.  v.  Thompson  (Tex.  Civ.  App.) 
400. 

S  285.  In  an  action  for  injuries  to  a  servant 
owing  to  an  explosion  of  a  radiator,  the  ques- 
tion as  to  the  cause  of  the  explosion  held  one 
for  the  jury. — Monarch  Tobacco  Works  v. 
^'orthem  (Ky.)  350. 

§  285.  In  a  suit  for  injury  to  a  switchmaQ 
in  unconpling  cars,  held  that  whether  the  fail- 
ure of  his  fellow  servants  to  see  bis  stop  signal 
was  the  proximate  canse  of  the  Injury  was  for 
the  juiy.— Houston  ft  T.  C.  R.  Co.  t.  MayBeld 
(Tex.  Civ.  App.)  141. 

i  285.  Id  an  action  for  injuries  to  a  switch- 
man, evidence  held  sufficient  to  take  the  ques- 
tion to  the  jury  whether  defendant's  negligence 
was  the  proximate  cause  of  the  injury.— I  uter- 
national  &  G.  N.  R.  Co.  v.  Owens  (Tex.  Civ. 
App.)  210. 

S  286.  In  a  suit  for  injuries  to  employes  in 
a  coal  mine,  evidence  held  to  present  a  question 
for  the  jury  as  to  negligence.— Southern  An- 
thracite Coal  Co.  V.  Bowen  (Ark.)  1048. 

I  286:  In  an  action  by  an  experienced  serv- 
ant for  injuries  from  the  falling  in  of  the  walla 
of  a  manhole  while  he  waa  engaged  in  the  work 
of  propping  or  bracing  the  walls,  evidence  held 
to  require  that  the  question  of  plaintiff's  neg- 
ligence be  submitted  to  the  jary. — Nicholas  r. 

B.  H.  Abadie  Co.  (Ey.)  325. 

8  286.  In  an  action  for  injuries  by  a  prema< 
ture  explosion,  whether  defendant  waa  negH- 

?ent  in  not  warning  plaintiff  of  the  danger  l^ld 
or  the  jury.— Nortonsville  Coal  Co.  v.  Whited 
(Ky.)  397. 

{  286.  The  situation  of  employes  held  not  so 
manifeatlv  dangerous  that  it  could  be  said  as  a 
matter  of  law  that  some  precautions  should  not 
have  been  taken  for  their  safety. — Pittsburg,  C, 

C.  &  St  L.  Ry.  Go.  t.  Scfaaub  (Ky.)  885. 

I  286-  In  an  action  for  injuries  to  a  servant, 
whether  a  defective  condition  of  a  clawbar 
and  the  likelihood  of  its  use,  as  it  was  used  by 

J>laintiff,  were  such  as  to  Ijring  the  injury  wlth- 
n  the  ranee  of  reasonable  probabilities  an  ordi- 
narily pmooit  employer  should  have  antidpated 


held  for  the  Jary.—Harria  v.  Kans&i  City  South- 
em  Ry.  Co.  (Mo.  App.)  576. 

I  286.  The  question  of  the  negligence  of  a 
master  resulting  in  Injury  to  a  servant  in  a 
stona  qnarry  held  for  the  jary.— Bennett  v. 
Crystal  Carbonate  Lime  Co.  (Mo.  App.)  60S. 

8  287.  In  an  action  against  a  railroad  com- 
pany for  injuries  to  an  employ^  who  waa  acting 
under  the  direction  of  a  foreman,  the  evidence 
held  to  make  the  question  of  the  gross  n^Iigence 
of  the  foreman  me  for  the  Jury.— <Ae8apeake  ft 
O.  Ry.  Co.  T.  Blarcum  (Ky.)  2^ 

f  287.  In  a  suit  for  injury  to  a  switchman  in 

uncoupling  cars,  held  that -whether  it  was  neg- 
ligence for  his  fellow  servants  to  fail  to  see  his 
stop  signal  was  for  the  jury.— Houston  &  T.  C. 
R.  Co.  V.  Mayfield  (Tex.  Civ.  App.)  141. 

t  288.  In  a  suit  for  injuries  to  employes  in  a 
coal  mine,  evidence  held  to  present  a  question 
for  the  jury  as  to  assumption  of  risk.— South- 
em  Anthracite  Coal  Co.  v.  Bowen  (Ark.)  1048. 

I  288.  The  question  of  the  assumption  of  risk 
of  a  servant  in  a  stone  quarry  held  for  the  jury. 
—Bennett  v.  Crystal  Carbonate  Ume  Co.  (Mo. 
App.)  608. 

S  288.  Whether  a  servant  injured  by  a  de- 
fective appliance  operated  by  him  knew  of  the 
danger  because  of  the  defect  held  for  the  jury. 
—Muse  V.  Abeel  (Tex.  Civ.  App.)  430. 

I  289.  In  a  suit  for  injuries  to  employes  In 
a  coal  mine,  evidence  held  to  present  a  question 
for  the  jury  as  to  contributory  negligence.— 
Southern  Anthracite  Coal  Co.  v.  Bowen  (Ark.) 
1048. 

I  289.  In  an  action  by  a  servant  for  per- 
sonal injuries,  the  question  of  contributory  neg- 
ligence held  for  the  jury,— Nicholas  v.  B.  H. 
Abadie  Co.  (Ky.)  325. 

I  289.  The  situation  of  ehiploy^  held  not  so 
manifestly  dangerous  that  it  could  be  said  as  a 
matter  of  law  that  a  person  of  ordinary  pm- 
dence  would  not  bare  undertaken  the  work.— 
Pittsburg,  C,  a  &  St.  li.  Co.  T..Scbaub 
(Ky.)  885. 

I  289.  The  question  of  the  contributory  neg- 
ligence of  a  servant  injured  in  a  stone  quarry 
held  for  the  jury.— -Bennett  r.  Crystal  Car- 
bonate Ume  Co.  (Mo.  App.)  608. 

I  289.  A  servant  doing  an  act  under  the  ex- 
press direction  of  the  master's  foreman  may 
not  be  declared  negligent  as  a  matter  of  law, 
unless  the  dangers  incident  to  the  act  are  so 
threatening  as  to  portray  obvious  peril. — Ben- 
nett V.  Crystal  Carbonate  Lime  Co.  (Mo.  App.) 
60S. 

8  280.  In  an  action  by  a  railroad  brakeman 
for  personal  injuries,  whether  he  was  negligent, 
held  for  the  jury.— San  Antonio  &  A.  P.  Ry.  Co. 
V.  Middlebrooks  (Tex.  CIv.  App.)  169. 

i  289.  In  an  action  for  death  of  a  brick 

burner,  evidence  held  insufficient  to  raise  the  is- 
sue whether  defendant  bad  provided  a  safe 
way  for  brick  burners  to  go  from  the  shed  of 
one  kiln  to  that  of  another,  and  that  deceased, 
instead  of  adopting  the  safe  way,  took  a  dan- 
geroas  way.— Ferris  Press  Brick  Co.  v.  Thomp- 
son (Tex.  Civ.  App.)  499. 

8  291.  In  an  action  for  injuries  to  a  railroad 
car  carpenter,  the  court  properly  instructed 
that,  as  plaintiff  alleged  he  was  injured  by  the 
negligence  of  a  fellow  workman  in  permitting 
a  brake  plate  to  fall  upon  him,  jn  order  to  re- 
cover, he  must  prove  by  preponderance  of  the 
evidence  that  his  injury  was  caused  by  the  neg- 
ligence of  ttie  fellow  workman  in  the  manner  al> 
leged.^St  Louia  Southwastam  Ry.  Cok  t.  Burdg 
(Ark.)  239. 

I  291.  In  consolidated  cases  of  injuries  to 
two  employes  due  to  the  fall  of  a  cage  in  a  coal 
mine,  an  instraction  as  to  a  safe  place  to  work 
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held  prejadlclall;  crrooeoai  to  defeodant  in  one 
case  because  Ignoring  evideDce,  but  oot  mis- 
leading In  the  other.— Southern  Anthracite  Coal 
Co.  V.  Bowen  (Ark.)  1048. 

i  2&1.  In  an  action  for  iDjuries  to  a  servant, 
an  inrtrnction  held  erroueous  because  of  the 
absence  of  evidence  on  which  to  predicate  it. 
—Bennett  v.  Crystal  Carbonate  Lime  Co.  (Mo. 
App.)  606. 

i  291.  In  an  action  for  injuries  to  an  em- 
p\oy6  of  a  railroad  company,  an  instruction 
which  did  not  submit  to  the  jury  all  the  gtoonds 
of  negligence  held  not  to  be  erroneous.— Galves- 
ton, H.  &  S.  A.  Ry.  Co.  T.  Callahan  (Tex.  Cir. 
App.)  129. 

{  291.  An  instruction,  in  an  action  b^  the 
employ^  against  his  master  for  malpractice  of 
a  contract  phydclan,  held  properly  refused  as 
in  effect  denying  recovery  irrespective  of  the 
evidence.— Texas  A  Padfic  Coal  Co.  v.  HcWaln 
(Tex.  Civ.  App.)  20S. 

I  293.  An  instruction  in  a  salt  for  Injuries 
to  two  employ^  hetd  to  be  confusing,  mislead- 
ing,  and  ptejodiclal  to  defendant  In  ignoring  a 
defense  as  to  one  of  them  supported  by  evi- 
dence.— Southern  Anthracite  Coal  Co.  v.  Bowen 
(Ark.)  1048. 

I  2SS.  An  loBtmction  as  to  the  master's  du- 
ty as  to  a  safe  place  to  work,  held  to  conflict 
with  other  instructions.— Southern  Anthmdte 
Coal  Co.  V.  Bowen  (Arb.)  104& 

I  2S6.  In  ft  suit  for  injury  to  a  miner,  held, 
that  there  was  no  i)ractical  oojectlon  to  Instmc- 
tions  under  the  evidence. — Main  Jeltico  Moun- 
Uin  Coal  Co.  v.  Parker  (Ky.)  871. 

S  293.  Facts  alleged  in  a  complaint  by  an 
employe  for  injury,  held  to  warrant  an  instruc- 
tion as  to  a  safe  place  to  work.— Pittsburg,  O., 
C.  &  St.  L.  Ry.  Co.  V.  Schaub  (Ky.)  8S3. 

9  295.  In  a  suit'for  injury  to  a  miner,  an  In- 
Rtructian  held  to  present  the  law  as  to  assump- 
tion of  risk  in  continuing  a,t  work  with  a  de- 
fective appliance  or  In  an  unsafe  place.— Main 
Jellico  Mountain  Coal  Co.  v.  Parker  (Ey.)  871. 

{  296.  In  an  action  for  injuries  to  a  railroad 
car  carpenter  alleged  to  have  been  injured  by 
the  negligence  of  a  fellow  servant,  an  instruc- 
tion relating  to  contributory  negligence  held 

6 roper.— St.  Louis  Southwestern  Ry.  Co.  t. 
lurdg  (Ark.)  239. 

I  296.  In  an  action  for  Injuries  to  a  railroad 
car  carpenter,  alleged  to  have  been  caused  by 
the  negligence  of  a  fellow  servant  assisting  him 
in  repairing  a  car.  held  that  an  instruction  di- 
recting a  verdict  for  defendant  if  the  evidence 
showed  that  plaintiff  was  not  exercising  ordi- 
nary care  In  the  performance  of  his  work  was 

S roper.— St.  Louis  Southwestern  Ry.  Co.  v. 
lurdg  (Ark.)  230. 

I  296.  Id  a  suit  for  injury  to  an  employ^, 
held  that  defendants  were  not  substantially  prej- 
udiced by  the  form  of  an  instruction  on  con- 
tributory negligence.- Pittsburg,  C.,  C.  ft  St.  L. 
Ry.  Co.  V.  Schaub  (Ky.)  883. 

1  290.  In  an  action  by  a  servant  tor  personal 
iujuries,  an  instruction  on  contributory  negli- 
gence hcUl  erroneous, — Bennett  v.  Crystal  Car- 
bonate Lime  Co.  (Mo.  App.)  COS. 

S  296.  In  an  action  for  injury  to  a  switdi- 
man  in  uncoupling  cars,  hetd  that  defendant  was 
not  injured  by  failure  to  give  a  requested  charge. 
—Houston  &  T.  G.  B.  Co.  r.  Mayfield  CTez. 
Civ.  App.)  141. 

I  296.  In  an  action  for  personal  injnries  to 
a  railroad  employ^,  an  instruction  that,  in  the 
event  of  defendant's  negligence  in  leaving  a 
switch  set  to  a  side  track,  plaintiff  was  not 
bound  to  use  ordinary  oare  to  dlscovec  the  con- 
dition of  the  switdi  held  error.— St.  Louis  South- 


western By.  Co,  of  TvsaM  t,  AnderacA  (Tvx^ 
Civ.  App.)  1002. 

I  296.  Instmctlons,  In  an  action  by  a  serv- 
ant to  recover  for  personal  injuries,  AeXd  con- 
flicting.—St  I.Auis  Southwestern  Ry.  Go.  of 
Texas  T,  Anderson  (Tax.  CIt.  App.)  1002. 

XV.  LiABnjrnis  for  nrjUBiBi  vo- 

THZBD  PBBSOm. 

Liability  of  municipal  corporations  for  torts  of 
officers  and  employes,  see  Hnnicipal  Corpora- 
tions, I  747. 

Liability  of  railroad  company  for  ne^igence  of 
servants  causing  niread  of  contagious  disenae, 
see  Negligence,  f  1. 

(A)  Aets  or  Omlsslona  of  Serraat. 

I  302.  A  master  is  not  liable  for  acts  of  his 
servant  which  are  unauthorised  and  not  within 
the  real  or  apparent  scope  of  the  employmenc 
— LcsBoff  T.  Gordon  CLex.  Civ.  App.)  182. 

(B)  Work  of  iBtfcpendCBt  Contractor. 

I  318.  One  held  not  an  independent  contract- 
or, but  the  servant  of  another.— Steger  v.  Bar- 
rett (Tex.  Civ.  App.)  174. 

MATERIALITY. 

Of  alteration  of  written  Instrument,  see  Altera- 
tion of  Instruments,  H  2-7. 

Of  evidence,  see  Criminal  Law,  I  384 ;  Evidence, 
«  147. 

Of  newly  discovered  evidence  as  affecting  right 
to  new  trial,  see  Criminal  Law,  |  040. 

MATERIALS. 

Uens  on  real  profierty  for  materials  furnished, 

see  Mechanics'  Liens. 

MEASURE  OF  DAMAGES. 

See  Damages,  H  95-122. 


MECHANICS'  LIENS. 

IX.  RIGHT  TO  UEH. 

CD)  Persons  Entitled  In  Q«nernl. 

S  03.  Where  a  building  contractor  was  not 
entitled  to  a  mechanic's  lien  Cor  work  on  a 
homestead,  because  of  his  abandonment  thereof 
before  substantial  performance,  his  assignee  of 
the  owner's  Dotes  tor  the  price  was  also  with- 
out right  to  a  lien.— Murphy  v.  Williams  (Tex.) 
900. 

(B)    Snbeont  motors,      nnd  Oontractors' 
Worlcnaon  mm*  MaterialnMa. 

I  99.  Statement  by  the  owner  that  he  wonld 
pay  all  bills,  and  requesting  a  materialman  to 
continue  delivering  material  will  not  support  a 
claim  for  a  lien  for  materials  furnished  the  con- 
tractor before  such  statement  was  made.— El- 
liott 7.  Waltes  ft  Wllkle  (Tex.  Civ.  App.)  092. 

i  107.  Under  Ky.  St.  {  2463  (Rnssell's  St.  S 
2383),  persons  who  performed  labor  in  the  erec- 
tion of  a  house  under  a  contract  with  the  sub- 
contractor, and  with  the  knowledge  and  consent 
of  the  owner,  held  entitled  to  a  lien  on  the 
premises.— Whltt  v.  Maddlx  (Ky.)  270. 

HX.  PROOEEDINOS  TO  PERFECT. 

I  118.  Before  a  subcontractor  can  entitle 
himself  for  a  lien  for  materials  furnished  under 
Kirby's  Dig.  |  4976,  he  must  give  the  prescrib- 
ed notice,  in  the  time  and  manner  specified.— 
r.*ifer  Mfg.  Co.'v.  Gross  (Ark.)  1039. 

$  lia  Plaintiff  held  to  have  furnished  mate- 
rials for  a  building*  under  contmet  with  the 
owner,  and  not  as  a  aidicoDtraetor,  as  defined 
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'by  Eirb^'a  Dig.  !  4993,  and  was  therefore  enti- 
tled to  a  mechanic'!  lieu,  vithoat  giTinr  the  no- 
ticeprescrtbed  bj  sectitm  4976.— Leifer  Hte.  Co. 
V.  Ofou  (Ark.)  1038. 

V.  A8BXOEMENT  OF  LIEIT  OK  OI.AIII. 

S  204.  The  right  of  an  assignee  of  notes  giv- 
■en  for  the  purchase  price  of  improTements  to 
be  coQStmcted  on  a  bomestead,  to  a  mechanic's 
lieo  thereon,  is  Ibnlted  to  the  rljdit  of  the  con- 
tractor.—Mniphy  T.  Wlllianu  (Tfex.)  900. 

VU.  ElfTOROEMEirr. 

KxcluslTe  or  concurrent  jurisdiction,  see  Courts, 
S  472. 

Sale  of  seminary  property,  see  Colleges  and  Uni- 
versities, S  6. 

MEDICAL  EXPERTS. 

testimony,  see  Evidence,  {{  528,  537,  S50. 

MEDICAL  JURISPRUDENCE. 

:8ee  Physicians  and  Snrgaona. 

MEDIUM  OF  PAYMENT. 

In  general,  see  Payment,  §S  10, 17. 

MEMBERS. 

Of  firms,  Bee  Partnersliip. 
-Of  school  boards,  see  Scnools  and  School  Dis- 
tricts, IS  48,*  63. 

MEMORANDA. 

Use  to  refresh  memory  of  wttnesses,  see  Wit- 
nesses, f  255. 

MENTAL  CAPACITY. 

See  Insane  Perscas. 

ACfectiug  responslhlUty  for  crime,  see  Criminal 

Law,  i  48. 
fTo  make  will,  see  Wills,  {  52. 

MERGER. 

-Of  cense  of  action  in  judgment,  see  Jodgaaent, 
H  003,  617. 

MESSAGES. 

'Transmission  and  delivery  of  telegraph  or  tel^ 
phone  message^  see  Telegraphs  and  Tele* 
phones,  §|  27-7^ 

METES  AND  BOUNDS. 

.See  Boundaries. 

MINES  AND  MINERALS. 

H.  TITLE,  COMTETANCES,  AND 
COZITBACTB. 

<A)  Rlshts  and  Remedies  ol  Owners. 

•Ore  as  property  sabject  to  replevin,  see  Replev- 
in, i  4. 

Bemedies  of  owner  of  ore  mingled  with  that  of 
another,  see  Confurion  of  Goods,  {  12. 

<B)  CoMveramoea  In  Oenenl. 

"Boon  fide  purchasers,  see  Vendor  and  Purcbaa- 
er,  H  230.  244. 

f  54.  Where  a  deed  of  land  does  not  limit 
the  estate  conveyed,  it  embraces  the  minerala 
thereunder,  as  well  as  the  surface.— Richards  v. 

Potter  (Ky.)  850. 

i  55.  A  covenant  to  convey  the  mineral  in 
.a  part  of  certain  lands  of  a  party,  together  with 


all  necessary  mining  rights,  included  a  convey- 
ance of  such  easements  in  the  balance  of  the 
land  as  were  necessary  to  accomplish  the  min- 
ing and  removal  of  the  material.— Neal  v.  Fin- 
ley  (Ky.)  848. 

I  BS.  Where  a  partv  covenanted  to  convey 
the  mineral  together  with  the  necessary  mining 
rights  in  certain  land  which  was  a  parcel  whol- 
ly within  a  larger  boundary  of  bis  land,  a  right 
of  way  over  the  land  not  conveyed  aa  of  neces- 
sity was  included  in  the  covenant.— Neal  v. 
Finley  (Ky.)  348. 

<C)  Leauea,  Llceaaea,  mmA  ContrMta* 

Authority  of  administrator  to  lease  mine,  see 
Executors  and  AdminiatrabH^  j  320. 

Relevancy  of  evidence  of  value  of  mining  lease, 
see  Evidence.  I  XiJt. 

S  58.  A  lease  may  confer  on  the  lessee  the 
right  to  remove  a  portion  of  the  leased  premises 
or  of  sand  or  gravel  found  on  the  surface  there- 
of, as  well  an  to  remove  stone,  coal,  sine,  or 
lead,  found  either  on  the  surface  or  beneath  It. 
— Meeks  v.  Clear  Jack  Mining  Co.  (Mo.  App.) 
1084. 

{  62.  A  lease  for  mining  purposes  held  to 
give  the  lessee  the  right  to  the  possession  of  the 
ore  in  the  ground,  and  after  it  has  been  clean- 
ed.—Meeka  v.  Clear  Jack  Mining  Co.  (Mo.  App.) 
1064. 

I  63.  A  mining  lease  Md  to  constltnte  de- 
fendant a  tenant  for  years.— Mullhis  v.  Dees 

(Ky.)  828. 

I  Qf>.  A  lessee  under  a  mininsr  le&RR  held  to 
have  committed  waste  for  which  the  lessor 
wau  entitled  to  cancel  the  lease,  under  Ky.  St. 
f  2328  (Russell's  St.  {  201).— Mullins  v.  Dees 

(Ky.)  S28. 

S  71.  Under  the  rules  posted  by  a  lessee  in 
a  mining  lease,  as  provided  by  Rev.  St.  1809.  | 
8766  (Ann.  St  1006,  p.  4008),  persons  mining 
under  him  held  licoisees  only,  without  any  in- 
terest in  the  ore,  or  any  rlcht  to  a  possession  of 
the  land.— 'Meeks  r.  Clear  Jack  Mining  Co.  (Mo. 
App.)  10S4. 

in.  orEBATXoir  of  miheb,  qvab- 

BlSa,  AHD  WEXXS. 

(B)  nialBv  PartaenUpa  awd  Compaatoa. 

Certificate  of  incorporation  of  miniug  company, 

see  Corporations,  S  18. 
Right  to  incorporate  for  mining  purposes,  see 

Corporations,  |  14. 

(C)  RIsMta    and    Ltnbllttles    lacldeat  to 

Worklnir. 

Contributory  negligence  of  employ^  injured,  see 

Master  and  S«*vant,  I  241. 
Liability  of  master  for  injuries  to  servant  from 

defective  or  dangerous  condition  of  mines, 

quarries,  and  excavations,  see  Master  and 

Servant,  §  118. 

I  122.  The  right  to  take  ore  from  uodemeath 
the  surface  of  a  railroad  right  of  way  must 
yield,  if  the  aurface  will  be  impaired.— St.  Louis 
&  S.  F^R.  Co.  V.  Yankee  (Mo.  A^jt.)  18. 


See  Infants. 


MINORS. 

MISCONDUCT. 


Of  counsel  at  trial,  see  Criminal  Law,  {{  710- 
730. 

Of  trial  judge,  see  Criminal  Law,  |  650. 

MISDELIVERY. 

Of  goods  by  carrier,  see  Carriers,  {  94. 
Of  telegraph  message,  see  Tel^raphs  and  Tele- 
phones, |§  27-74. 
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MISREPRESENTATION. 

8ee  False  Pteteama;  Fraud. 
Affecting  validitr  at  contract  of  sale,  see  Sales, 
SS  38.  41. 

Of  value  of  goods  as  affecting  liability  of  car- 
rier for  loss,  see  Curriers,  1 110. 

MISTAKE. 

tn  coHcej/ances.  contracts,  or  otfeer  traMoetlont. 
See  Gomproinise  and  Settlement,  1 19;  Release, 
i  16;  Sales,  X  86. 

Ground  for  equitable  defense  in  action  at  law, 
see  Action,  i  24. 

Opening  or  aettinf;  aside  compromise,  see  Com- 
promise and  Settlement,  |  19. 

MITIGATION. 

Of  damagea,  see  Damages,  |  59. 

MIXTURE. 

Of  goods,  see  Confusion  of  Goods. 

MODIFICATION. 

Of  contract,  see  Contracts,  f  2S7. 
Of  judgment,  see  Judgment.  H  294^-314. 
Of  judgment  or  order  of  lower  court  io  appel- 
late court,  see  Appeal  and  Error,  |  11G2. 

MONEY. 

Deposits,  see  Banks  and  Banking,  S  138. 
Doty  of  carrier  to  traanport.  see  Carriers,  {  89. 
Liability  of  carrier  for  loss,  see  Carriers,  {  110. 
Obtaining  money  under  false  pretenses,  see 
False  Pretenses. 

MONEY  LENT. 

Bill  or  note  given  for  loan  of  money,  see  Bills 

and  Notes. 
Usurious  loans,  see  Usury. 

MONEY  PAID. 

Recovery  of  prire  paid  for  land,  aee  Vendor  and 
Purchaser.  %  334. 

MONEY  RECEIVED. 

Recovery  of  price  paid  for  land,  see  Vendor  and 
Purchaser,  |  334. 

MORTGAGES. 

Of  personal  projKrty  In  general,  see  Chattel 

Mortgages. 

I.  BEQimZTEB  AND  VAIJDITT. 

(A)  Nature  and  KsaentlnlB  of  CoDT^aaoeB 
mm  Seonrltr* 

i  11.  Gen.  St.  18S8.  c.  63.  art  1,  8  6,  authoi^ 
izea  a  mort^ase  or  any  interest  in  land,  ao  that 
one  could  mortgage  land  which  be  had  purctuiaed 
and  owned,  though  he  had  no  deed  therefor.— 
I*prklns  T.  J.  M.  Robinson,  Norton  &  Ca  (Ky.) 
310. 

IX.  FOHEOLOSURE  BT  EXERCISE  OX> 
POWER  OF  BALE. 

I  341.  A  deed  of  trust  construed  and  held 
to  authorize  a  sale  on  foreclosure  by  the  sheriff 
in  office  at  the  time  of  foreclosure.— Feller  v. 
Lee  (Mo.)  1121*. 


evidence  held  to  show  that  the  mortgagor  owned 
the  mortgaged  property.— Perkins  v.  J.  M.  Rob- 
inson, Morton  &  Co.  (Ky.)  310. 

(I)  JmAvBeat  m  Deeree  mmA  Bxeeatlaa* 

Creation  of  relation  of  landlord  and  teunt  by 
foreclosure  decree,  see  Landlord  and  l^sian^ 

f  30. 

E^quitable  relief,  see  Judgment,  |  377. 
Vacating  judgment  agaiut  ndnor,  see  Infants, 
1 110. 

XL  BEDEMFnOH. 

S  594.  Bight  of  redemption  on  defective  fore- 
closure of  a  deed  of  tmat  rests  in  the  grantor 
and  cannot  be  exttdaed  by  a  atraacer  to  his 
Utle.-FeUer  v.  Lee  (Ma)  112&. 

MOTHER. 

See  Parent  and  Child. 

MOTIONS. 

Relating  to  pleadings,  see  Pleading,  {  42ft. 

For  particular  purposes  or  reKef. 

Change  of  venue,  see  Venue,  |  58. 

Coutiouance,  see  Continuance,  1  46;  CMminal 
Law.  SS  UU3.  cm. 

Direction  of  verdict,  see  Trial,  H  108, 178. 

Dismissal  of  appeal  or  writ  of  elror,  see  Crim- 
inal Law.  {  1131. 

Oamiahment  proceedings,  see  Gamialunent,  | 
07. 

New  trial,  see  Criminal  liaw,  H  d56-K»:  New 
Trial.  SS  150.  ItHt. 

Publication  of  process,  see  Process,  i  96. 

Quashing  or  setting  aside  indictment  or  infor- 
mation, see  Indictment  and  Information,  I 
140. 

Relating  to  pleadings,  see  Pleading,  H  345-360. 
Striking  ont  evidence,  see  Trial,  8  96. 

8  13.  Under  Rev.  St.  1889,  I  640  (Ann.  St 
100&  p.  6G0).  a  party  failing  to  put  a  motion  in 
writing,  after  the  request  of  the  court  so  to  do, 
held  not  entitled  to  comidain  of  its  denial— 
Meeka  v.  Clear  Jack  Mining  Co.  (Mo.  App.) 
1084. 

MOTIVE. 

Evidence  of,  in  criminal  prosecutions,  see  Hom- 
icide, S  166. 

MUNICIPAL  CORPORATIONS. 

See  Counties;  Schools  and  School  Districts,  il 
10-131. 

Mandamus  to  municipalities  and  municipal  of- 
ficers, Bee  Mandamus,  8  87. 

Street  railroade,  see  Street  Railroads. 

Taxation  of  municipal  property,  see  Taxation,  I 
217. 

IT.  PROCEEDnrOS  OF  couiroiii  OB 
OTHER  OOTERMIEO  BODT. 

(B)  Ordinance*  and  Br*Ii«wB  1b  GeneraL 

S  112.  Const.  8  51,  proriding  that  no  law  ea- 
acted  by  the  General  Assembly  shall  relate  to 
more  than  one  subject,  which  shall  be  nprwsei 
in  the  title,  Acid  not  to  apply  to  municipal  ordi- 
nances.—Kentucky  Lifrht  &  Power  Oo.  v.  James 
H.  Williams  &  Co.  (Ky.)  840. 

S  112.  There  is  no  provision  in  the  charter  of 
cities  of  the  fifth  class  requiring  ordinances  to 
embrace  but  one  subject  to  be  expiesaed  in  the 
title. — Kentucky  Light  Sc  Power  Co.  v.  James  II. 
Williams  &  Co.  (Ky.)  840. 
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§  112.  An  ord]ntiace  providing  for  aubmlBsIon 
to  the  voters  of  the  question  whether  a  city 
should  issue  bonds  held  to  provide  for  the  sub- 
mission of  but  a  single  subject. — Kentucky  Light 
&  Power  Co.  T.  James  H.  Williams  &  Go.  (Ky.) 
S40. 

i  121.  Wliether  an  ordinance  i«  Toid  as  be- 
ing unreasonable  is  a  question  for  tlie  court 
under  the  evidenc«.~Radte7  v.  Knepfly  (Tex. 
CiT.  App.)  447. 

V.  orrimms,  aoehts,  ahd  ebi. 

Mandamas  to  municipal  officers,  see  Mandamus, 
i  87. 

Of  school  districts,  lee  Schools  and  School  THb- 
tricti,  U48.  53. 

(A)  li«alelp«l  Offleen  la  Ovaenl* 

I  146.  Under  K7.  St.  1$  3131,  3132.  3753 
(Russell's  St.  "18  1240.  1241.  4Sr>r)),  one  elected 
treasurer  of  a  city  held  entitled  to  the  office  as 
against  his  predecessor  seeking  to  hold  over  un- 
der Const,  i  16a— Dorian  v.  City  of  Paducab 
(Ky.)  309. 

XX.  FVBZJC  mPKOTEKEim. 

(A)  Power    to    Mak«    ImproTcmenta  or 

Grant  Aid  Therefor. 

S  280.  Under  Rev.  St.  1899,  |§  5989,  5991 
(Ann.  St.  1900,  pp.  3024.  3026),  granting  pow- 
er to  the  city  council  to  construct  and  repair 
sidewalks,  held  that  a  ^tition  of  citizens  is 
required  only  where  a  sidewalk  is  to  be  con- 
structed for  the  first  time,  and  not  where  an 
old  walk  is  to  be  replaced  by  a  new  one^ — Platte 
City  v.  Paxton  (Mo.  App.)  531. 

(B)  Prellmlnarr    ProeccdtnitB    and  Ordt- 

nancea  or  Re*olatlona. 

i  801.  Under  Ky.  St.  fi  3094  (Rnanell'fl  St.  fi 
120iS),  any  street  improvement,  of  whatever  kind 
or  nature  that  is  desired,  must  be  ordered  and 
directed  by  the  council  before  it  may  be  legally 
done.— Dodd  v.  Heeter  &  Sons  (Ky.)  860. 

I  302.  Ky.  St.  I  3100  (Ttuaseirs  St.  I  1211). 
held  only  to  require  ordinances  directing  orig- 
inal construction  of  street  improvements  to  be 
pasaed  by  the  reapectlve  boards  of  the  general 
conndl,  with  an  interval  of  two  weeks'  time.— 
Dodd  T.  Heeter  &  Sona  (Ky.)  860. 

§  314.  Plans  and  specifications  for  the  con- 
struction of  a  ^dewalk  need  not  be  filed  with 
the  city  clerk  at  the  time  the  ordinance  au- 
thorizing the  improvement  is  passed.— Platte 
City  ▼.  Paxton  (Mo.  App.)  531. 

S  314.  Reference  In  an  ordinance  anthor- 
izing  a  street  improvement  to  plans  and  specifi- 
cations  on  file  as  allowed  by  Rev.  St.  1899,  j| 
r>089  (Ann.  St.  1006,  p.  3024),  is  only  a  statu- 
tory substitute  for  their  incorporation  within 
the  oidlnance ;  and,  where  ttUs  is  done,  no  plans 
or  spedfications  need  l>e  filed.- Platte  City  v. 
Paxton  (Mo.  App.)  531. 

<0  ContractB. 

S  335.  Where  a  city  ordinance  was  passed 
authorizing  a  street  improvement,  and  plaintiff 
submitted  a  bid  for  the  work,  an  acceptance 
ttiereof  by  resolution  providing  that  the  work 
be  completed  within  30  days  held  not  to  inject  a 
new  condition  into  the  contract,  so  as  to  render 
the  acceptance  incomplete.— Platte  City  v.  Pax- 
ton (Mo.  App.)  531. 

S  338.  An  ordinance,  authorizing  a  street 
improvement,  together  with  a  resolution  accept- 
ing a  signed  bid  for  the  work,  held  sufficient 
compliance  with  Rev.  St.  1K09,  S  6759  (Ann. 
St.  1906,  p.  3327),  prescribing  that  contracts 
made  by  a  city  be  in  writing  and  subscribed  by 


the  parties  thento.— Platte  City  t.  Paxttm  (Mo. 

App.)  631. 

S  338.  W^heie  an  ordinance  was  passed  au- 
thorizing a  street  improvement,  and  a  bid  sub- 
mitted for  the  work  duly  signed  was  accepted 
by  resolution  of  the  city  council,  properly 
passed  and  made  of  record,  there  was  no  neces- 
sity for  a  separate  written  contract;- Platte 
City  V.  Paxton  (Mo.  App.)  531. 

8  359.  Where  a  party  contracts  to  construct 
a  sidewalk  on  the  established  grade,  a  sub- 
Btantial  compliance  with  this  specification  is 
sufficientr-Pbtte  City  v.  Paxton  (Mo.  App.) 
C31. 

(D)  Daaiases. 

Compensation  or  damages  for  property  taken 
under  power  of  eminent  domain,  see  Eminent 

Domain. 

I  396.  Benefits  to  a  property  owner's  lots 
on  the  north  side  of  an  alley  by  the  construc- 
tion of  a  drain  in  the  street  held  not  proper  to 
be  considered  in  determining  the  damage  to 
his  lots  on  the  south  side  of  the  alley  thereby; 
those  lots  t>eing  used  for  a  different  purpose. — 
Drake  v.  City  of  Bosworth  (Mo.  App.)  670. 

i  404.  It  is  the  special  province  of  the  Jnry 
to  determiue  the  amount  of  damages  in  an  ac- 
tion for  damage  to  property  by  the  construc- 
tion of  a  drain  in  the  street. — Drake  v.  City  of 
Boaworth  (Mo.  App.)  670, 

(E)  AsaesameDts  tor  Benellts,  and  Special 
Taxes. 

S  449.  The  provision  In  Ky.  St.  §  3096  (Rus- 
sell's St.  I  1207).  that  the  cost  of  reconstructing 
sidewalks  shall  be  assessed  as  in  the  construc- 
tion of  streets,  held  to  mean  that  an  ordinance 
shall  be  passed  assessing  the  cost,  just  as  an 
ordinance  is  required  assessing  the  cost  for  other 
street  improvemenfeB.- Dodd  r.  Heeter  ft  Sons 
(Ky.)  660. 

Z.  POUOE  POWER  AXD  BEOUUk- 
TIOE8. 

Regiilation  of  licenses  and  license  taxes,  see 
IJcenses,  (  7. 

<A}  DelcvatlOMi  Bxteat,  and  Bzerclae  of 
Power. 

Ordinances  Imposing  license  fee^,  see  Ldcenaes, 
8  7. 

f  603.  Dallas  City  Charter,  8  71.  held  not 
to  authorize  an  ordinance  (section  99)  requiring 
all  rooms  above  the  second  story  of  lodging 
bouses  to  be  provided  with  more  than  one  way 
of  escaping  from  fire,  at  opposite  ends  of  the 
room,  leading  to  fire  escapes  on  the  dutside  of 
the  building.— Radley  v.  Knepfly  (Tex.  Civ. 
App.)  447. 

8  603.  An  ordinance,  requiring  the  third 
stor^  of  a  building  to  be  constructed  as  stat- 
ed, m  order  to  provide  escape  from  fires,  held 
unreasonable  and  void.— Radley  v.  Knepfly 
(Tex.  Civ.  App.)  447. 

8  603.  Under  an  ordinance  requiring  build- 
ings of  a  certain  kind  to  have  one  or  more  fire 
escapes,  as  directed  by  the  building  inspector, 
unless  he  deemed  fire  escapes  unnecessary,  the 
building  need  not  be  provided  with  more  than 
one  fire  escape,  where  notice  of  such  require- 
ment is  not  given  the  owner  by  the  inspector. 
—Radley  v.  Knepfiy  (Tex.  Civ.  App.)  447. 

S  62.3.  In  view  of  Rev,  St.  1895,  arts.  447, 
462.  held  that  the  owner  of  a  sick  horse  left  in 
a  livery  stable,  which  was  killed  without  his 
consent  when  it  became  a  pnblic  nuisance,  was 
not  entitled  to  recover  damages  against  the  city 
and  other  parties  concerned.— Mezlar  v.  City  of 
Miles  (Tex.  Civ.  App.)  972. 
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ZI.  USB  AHD  BBOUUiTXON  OF  PITB- 
UO  PUiCES,  PROPE&TT, 
AMD  WORKS. 

Dedication  of  property  to  public  or  to  munld- 
palit;,  aee  Dedication. 

(A>  Streets  a.nd  0<her  Pabllo  Waya. 

Acceptance  of  dedication  of  street,  see  Dedica- 
tion, I  35. 

Additional  servitude  in  street,  sea  Sminent  Do- 
main. 1 119. 
-County  roads,  see  Highways. 

Dedication  of,  see  Dedication, 

Injuries  to  persons  on  street  by  collision  with 

street  cars,  see  Street  Railroads,  SI  81-103. 
.Jurisdiction  of  suit  to  restrain  ODstmctlon  of 
street,  see  Coarts,  S  172. 

Occupation  or  use  of  street  as  ground  for  com- 
I>ensation  to  abuttius  owners,  under  laws  of 
eminent  domain,  see  Eminent  Domain,  g  100, 

Bights  in  and  use  of  streets  by  street  railroadi, 
see  Street  Railroads.  I  24. 

Sale  of  street  railway  franchise,  see  Street 
Railroads,  fi  24. 

Statutoryt  municipal,  and  ofllcial  regulations  as 
to  movement  <»  trains  across  highways,  see 
Railroads,.  I  244. 

(O  PsUle  B«U<lB«s,   nwka,   mmA  Other 
Pahlla  Flaeea  «Md  Property. 

LlaUUty  to  taxation,  see  Taxation,  |  217. 

Xn.  TORTS. 

■<B)  Aets    vr    Omlsalons    of    Ofleers  or 
Avemts. 

I  747.  An  incorporated  town  is  not  liable 
for  the  acts  of  Its  mayor  and  marshal  in  en- 
forcing, without  malice,  an  Illegal  ordinance 
by  imprisoning  one  violating  it— Franks  y. 
Town  of  Holly  Grove  (Ark.)  514. 

■  <C)  DeCeota  or  Obstraetioas  In  Streets  And 
Other  VabUe  Ways. 

Implied  indemnity  and  recovery  ot  damages  ov- 
er^gainst  abnttiog  owoers,  see  Indemnity, 

S  759.  A  city  accepting  the  dedication  of  a 
street  by  grading  it  and  exercising  Jurisdiction 
over  it  must  keep  it  in  a  reasouably  safe  con- 
dition for  use  hs  the  traveling  public.— Scheffler 
V.  Ct^  of  Hardin  (Mo.  App.)  509. 

I  799.  A  city  held  bound  to  use  reasonable 
care  to  protect  the  traveling  public  from  obstruc- 
tions placed  in  the  street  wbile  making  improve- 
ments thereon.— City  of  Georgetown  v.  Groff 
.(Ky.)  888. 

I  803.  A  traveler  on  a  street  at  nl^t  must 
use  ordinary  care  in  driving  theretm.— City  of 
■Oeorgettfwn  v.  Groff  (Ky.)  888. 

8  803.  A  city  is  required  to  keep  all  of  its 
walks  in  a  reBsonabl;  safe  condition,  and  a  per- 
son using  them  need  not  exercise  greater  care 
while  on  a  cross-walk  than  upon  ordinary  side 
walks.— Cochran  v.  City  of  Springfield  (Mo. 
App.)  53. 

S  819.  Oue  suing  a  municipality  for  inju- 
ries on  a  defective  street  need  only  show  in  a 
general  way  that  the  street  was  within  the  lim- 
its of  the  municipality.— Scheffler  v.  City  of 
Hardin  (Mo.  App.)  609. 

I  821.  In  an  action  against  a  city  for  person- 
al injuries  from  falling  over  a  wire  stretched 
across  the  sidewalk,  pltUDtilf  held  entitled  to  go 
to  the  Jary.— Asbill  v.  C^ty  of  Joplin  (Mo.  App.) 
22, 

I  821.  In  an  action  against  a  city  for  person- 
al Injuries  from  falling  over  a  wire  stretched 
across  the  sidewalk,  held,  that  the  question  as 
to  licbtB  and  barriers  was  for  the  jury.— Asbill 
V.  City  of  Joplin  (Mo.  App.)  22. 

I  821.  In  an  action  for  Injuries  from  defects 
in  a  city  street,  evidence  held  sufficient  to  take 


the  qneation  of  plaintiff's  contributory  ne?!!- 
(Mice  to  the  jury.— Cochran  v.  City  of  Spring- 
field (Mo.  App.)  63. 

I  821.  Question  whether  one  iiQnred  hr  a  de- 
fect in  a  street  was  guilty  of  eontribntotr  ncg- 
ligence  held  one  for  the  jury.— Rose  v,  Kan- 
sas City  (Mo.  App.)  1057. 

S  822.  In  an  action  for  injuries  from  defects 
in  a  city  street,  an  instruction,  withdrawing 
from  tlie  Jury  evidence  admitted  without  objec- 
tion, relating  to  notice  to  the  city  of  the  de- 
fect, held  properly  refused.— Cochran  v.  City  of 
Springfidd  (Mo.  App.)  53. 

f  822.  In  an  action  against  a'  city  for  in- 
jaries  from  a  defect  in  a  street,  an  instmction 
held  not  erroneous.— Rose  v.  Kansas  City  (Mo. 
App.)  1057. 

Xm.  FISCAI.  MAlf  AOEMBHT,  PUB- 
UO  DEBT,  SECimiTIES,  AMD 
TAXATXOII. 

Of  counties,  see  Counties,  |  192. 

(A)  Power  to  iBovr  IndebtedBess  aad  Ez- 
pendltHCB. 

$  867.  A  two-thirds  majority  of  those  voting 
at  an  election  is  a  sufficient  compliuce  with 
Const,  i  157,  providing  that  no  monidpality 
shall  become  indebted,  in  any  year,  beyond  the 
income  for  that  year»  without  the  assent  of 
two-thirds  of  the  voters  thereof  voting  at  an 
election  for  that  purpose.— Kentut&y  Light  ft 
Power  Co.  v.  James  H,  Williams  &  Co.  (Ey.) 
840. 

(D)  Taxes  and  Other  RcveBve,  aad  Ap- 
VllcatloB  TbereoC 

Of  counties,  see  Counties,  |  192. 

{  960.  Under  Const,  art.  8,  $|  5,  8,  and  Rer. 
St.  1895,  arts,  600.  SOSS,  a  city  containing  the 
principal  office  of  a  railroad  company  helu  tioc 
entitled  to  levy  a  municipal  tax  on  tlie  entire 
rolling  stock  of  the  company.— City  of  Tyler  r. 
Coker  (Tex.  Civ.  App.)  729. 

MURDER. 

See  Homicide^ 

MUTUAL  BENEFIT  INSURANCE. 

See  Insurance,  H  782-811L 

MUTUAL  INSURANCE  COMPANIES. 

See  Insurance,  {  70. 

MUTUALITY. 

Of  obligatioii  of  contract,  see  Contracts,  i  IOl 

MUTUAL  PROMISES. 

Consideratim  for  contracts,  see  Contracts,  H 
58,  88. 

NAMES. 

Names  Idem  sonans  in  prosecution  tor  rape,  sea 
Rape,  I  35. 

NATIONAL  BANKS. 

See  Banks  and  Banking,  S  270. 

NAVIGABLE  WATERS. 

Nonnavigable  v&tera,  see  Waters  and  Wattf 
Courses. 

NECESSITY. 

\1^8  of  necessity,  see  Mines  and  Minerals,  | 
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NEGATIVE  COVENANTS. 

Restraining  bEcach,  ne  Injunction,  ||  59;  61. 

NEGATIVE  EVIDENCE. 

Weisht  and  conclosiTeoeas,  see  Evidence^  i  CS6. 

NEGLIGENCE. 

Oausing  death,  see  Death,  H  81-104. 

By  particular  elataea  of  per$ona. 
See  Adjoining  Laodowners,  I  7;  Carriers,  IS 

99.  104,  106-135,  156,  280-321,  350-381,  390, 

400;    Manicipal  CorporatioDs,  »  747-8*22; 

Railroads,  »  274-282,  327-3S0,  2m~^.  407- 

■440,  454-484;   Street  Railroads,  H  81-108; 

'Warehousemen,  S  24. 
Children,  see  Parent  and  Child,  <  13.  . 
Kraiplorers,  see  Master  and  Serrant.  |i  02-296. 
Kmplordi,  liability  for  injuries  to  third  persona, 

see  Master  and  Serrant,  SI  302,  318. 
Fellow  servants,  see  Master  and  Servant,  S| 

177-201. 

Mineowners,  see  Mines  and  Minerals,  1 122. 
Telegraph  or  telephone  com^nies,  see  Tele- 
graphs and  Telephcmes,  H  27-74. 

Condition  or  uae  of  particular  Mpeciea  of  prop- 
erty, works,  machinery,  or  otAer 
inttrumentaiittea. 

See  Mines  and  Minerals,  S  122;  Railroads,  S8 
274-282.  327-350,  360-398.  407-446,  454-484; 
Street  Railroads.  SI  81-103;  Telegraphs  and 
Telephones,  SS  27-74. 

Buildings  on  adjoining  lands,  see  Adjoining 
Landowners,  S  7. 

Cnrrier's  premises,  see  Carriers.  I  286, 

Streets  and  liiirhwavs,  see  Municipal  Corpora- 
tions, IS  759-822. 

Tools,  machinery,  appliances,  and  pinces  for 
work,  see  Master  and  Servant,  IS  101-124. 

Infuriet  to  particular  apecie$  of  property. 

Animals  In  operation  of  railroads,  see  Rail- 
roads, SI  4OT-446. 

Ooods  shipped,  see  Carriers,  IS  106-135. 

I.  ACTS  OR  OMISSIONS  COKSTITUT- 
INO  mEOUOENGE. 

(A)  Fersoaal  Coaduot  Im  General. 

g  1.  The  test  of  negligence  defined.— Wilkei^ 
son  T.  St.  Louis  &  S.  F.  R.  Co.  (Mo.  App.) 
543. 

I  1.  A  railroad  company  is  liable  for  the 
spread  of  a  contagioua  disease  throngh  the  neg- 
ligence of  its  servants  acting  within  the  scope 
of  their  anthority,  whereby  another  is  injured 
as  the  proximate  result  of  such  negligence. — 
Mellody  v.  Missouri,  K.  &  T.  Ry.  Co.  of  Texas 
■(Tex.  Civ.  App.)  702. 

I  1.  In  the  absence  of  a  duty  violated,  there 
-can  be  no  negligentt.— Missouri,  K.  &  T.  Ry. 
Co.  of  Texas  v.  Byrd  (Tex.  Civ.  App.)  738. 

<B)  Duiwniaa     MkataBMa,  HMUmorr* 
M<  Otker  laatraairatalltlca. 

luterest  as  element  of  damages  for  destruction 
of  property  by  fire,  see  Damages,  |  69. 

Liability  of  trespasser,  see  Trespass,  S  14. 

Measure  of  damages  for  destruction  of  property 
by  fire,  see  Damages,  {  112. 

Measure  of  damages  for  injories  by  trespaasers, 
see  Trespass,  S  50l 

I  23.  A  telephone  company  in  possession  of 
a  vacant  lot  as  a  licensee,  while  constructing 
a  telephone  Hue  across  it.  held  to  owe  no  duty 
to  cbildren  trespassing  thereon  except  not  to  in- 
jure them  WBOtoaly.— Hall  v.  Missouri  &  Kan- 
sas Telephone  Co.  (Mo.  App.)  5."»7. 


tC)  Cmsdltlon  and  Vse  of  I^and,  BvUdlnsai 
MKd  Otker  Strnetares. 

Adjoining  lands,  see  Adjoining  Landowners,  {  7. 
Carrier's  premises,  see  Carriers,  |  280. 
Master's  liability  for  acto  or  omissions  of  Inde- 

Sendent  contractor  In  general,  see  Master  and 
ervant,  |  31S. 
Mines,  see  Mines  and  Minerals,  S  122. 
Streets  and  highways,  see  Municipal  Corpora- 
tions, 81  759-^. 
Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  |S  101-124. 

H.  PBOXnCATE  CAUSE  OF  IHJUBT. 

Injuries  from  fire  on  or  near  railroad  right  of 

way,  see  Railroads,  S|  464,  465. 
Injuries  to  animals  on  or  near  railroad  tracks, 

see  BailrOadsL  I  425. 

m.  OOHTBIBirTOHT  ITEOUOEITGE. 

Of  owner  of  shipment  of  live  stock,  see  Car- 
riers, S  217. 

Of  owners  of  animals  Injured  by  operation  of 
railroad,  see  Railroads,  S  421. 

Of  passengers,  see  Carriers,  §  347. 

Of  person  Injured  by  defects  or  obstructions  in 
street,  see  Municipal  Corporations,  |  803, 

Of  person  Injured  by  operation  of  railroad,  se* 
Railroads,  SI  278,  327r381. 

Of  person  injured  in  lodging  hoose,  see  Innkeep- 
ers, I  10. 

Of  person  injured  on  or  near  street  railroad 

tracks,  see  Street  Railroads,  I  90. 
Of  servants,  see  Master  and  Servant,  M  229- 

241,  281,  289.  296. 

(A)  Peraoas  laJareA  Im  Ctoaoral. 

Contributory  negligence  of  owner  as  proximate 
cause  of  injury,  to  animal  on  railroad  track, 
see  Railroads,  I  421. 

S  82.  Where  the  negligence  of  a  person  In- 
jured so  far  contributes  to  the  happening  of  the 
event  that,  if  he  bad  not  been  n«Ellgent.  the 
other's  negligence  would  have  been  hknuless  to 
htm,  he  cannot  recover.— Chesapeake  &  0.  Ry. 
Co.  V.  Conley  (Ky.)  861. 

S  8S.  Where  a  defendant  or  its  servants  be- 
fore an  accident  discovered,  or  by  the  exercise 
of  ordinary  care  might  have  discovered,  plain- 
tiff's perilous  position,  and  then  neglected  to 
use  the  means  at  their  command  to  prevent  the 
injury  when  the  use  of  such  means  would  have 
prevented  the  accident,  the  defendant  was  lia- 
ble.—Wilkerson  V.  St  Louis  &  S.  F.  R.  Co. 
(Mo.  App.)  543. 

(B)  Children  and  Others  Vnder  Disability;.. 

Contributory  negligence  of  intoxicated  passenc' 
ger  ejected  from  train,  see  Carriers,  S  370. 

XV.  ACTIONS. 

Damages,  inadequate  and  exceasiTe,  see  Dam- 
ages, Si  ISO,  132. 
Dajuages,  measore,  see  Damages,  St  9S,  106, 

IM)  RlflTht  of  Action,  Partlca,  Preliminary 
Proceedings,  sad  Pleadings. 

S  111-  Negligence  may  be  alleged  generally, 
and  the  facts  constituting  it  need  not  be  set 
ont.— Pittsbuiv.  Cl,  C.  &  St.  L.  Ry.  Co.  v. 
Schanb  (Ky.)  883. 

S  119.  A  petition  alleging  seveTal  acts  of  neg- 
ligence does  not  require  proof  of  all  the  acts.— 
Galvesttm,  H.  &  S.  A.  Ry.  Co.  v.  Callahan  (Tex. 
Civ.  App.)  129. 

(B)  Bvldence. 

Acts  and  statements  accompanying  or  connect- 
ed with  transnctiim  as  constituting  part  of 
res  gestce,  see  Evidence,  |§  127,  128. 
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I  121.  Where  the  Inference  of  negligence 
tended  to  estabUsh  an  act  of  negligence  not 

S leaded,  as  well  as  that  apecificallr  aUe^,  the 
octrine  of  res  ipsa  loquitur  was  inapplicable. — 
Gulf  Pipe  line  Co.  t.  Brymer  (Tex.  Civ.  App.) 
1007. 

i  134.  In  an  action  against  a  railroad  com- 
pany for  injuries  suataioed  through  its  negli- 
geace  in  permitting  a  section  house  to  become 
infected  with  smallpox,  which  was  communicat- 
ed to  plaintiff,  evidence  held  insnfflcient  to  show 
negligence. — Mellody  t.  Missouri,  K.  &  T.  By. 
of  Texas  (Tex.  Civ.  App.)  702. 

(C7)  Trial,  Jadvment,  autA  Bevlew.  - 

I  136.  Whether  negligence  or  care  exists  In 
a  given  case  is  pecaliarly  and  exclusively  for  the 
Jar;.— Tack  t.  Springfield  Traction  Co.  (Mo. 
App.)  1079. 

t  136.  In  an  action  against  a  railroad  com- 
pany for  injuries  sustained  through  its  negll- 

Snce  in  permitting  a  section  house  to  become 
fected  with  smallpox,  wliich  was  communlcat* 
ed  to  plaintiff,  evidence  held  not  to  raise  an  is- 
sue of  negligence.— Mellody  t.  Missoari,  K.  St 
T.  E^.  Co.  of  Texas  (Tex.  Gv.  App.)  702. 

S  136.  Where  there  was  no  issue  of  fact.  In 
ft  personal  Injury  action,  upon  which  liability 
of  defendant  coald  have  been  predicated,  the 
trial  court  held  to  have  properly  directed  a  ver- 
dict for  defendant— Menody  v.  Missouri,  K.  St 
T.  By.  Co.  of  Texas  (Tex.  Civ.  App.)  702. 

§  139.  In  a  suit  for  personal  injurv  based  on 
defendant's  n^ligence,  a  charge  coupling  culpa- 
ble acta  of  negligence  with  the  conjunction  "and" 
hcid  more  onerous  on  plaintiff  than  necessair*— 
Houston  A  T.  C.  B.  Co.  v.  Mayfield  (Tex.  Civ. 
App.)  141. 

I  141.  In  an  action  for  personal  injuries, 
held,  that  it  was  not  necessary  that  the  In- 
struction relating  to  contributory  negligence  be 
a  separate  instruction. — Chesapeake  &  O.  By. 
Co.  V.  Conley  (Ky.)  861. 

S  141.  In  an  action  for  personal  injuries,  an 
instruction  relating  to  contributory  negligence 
hetd  not  erroDeous.— Chesapeake  &  O.  Ry.  Co. 
V.  Conley  (Ky.)  861. 

NEGOTIABLE  INSTRUMENTS. 

See  Bills  and  Notes. 
Forgery,  see  Forgery. 

NEGROES. 

Ejection  of  white  passengers  from  coach  set 
apart  for  negroes,  see  Carriers,  |  3Ej9. 

Semiration  of  white  and  colored  passengers,  see 
Carriers,  {  267. 

NEWLY  DISCOVERED  EVIDENCE. 

around  for  new  trial,  see  Criminal  Law,  {| 

938-945;  New  Trial,  SS  102,  150. 

NEWSPAPERS. 

Publication  of  libelotia  articles,  see  Ubel  and 
Slander. 

Publication  of  ^oceu.  see  PnccBS,  1 86. 

NEW  TRIAL. 

In  criminal  prosecutions,  see  Criminal  Law,  |i 
938-969. 

Necessity  of  motion  for  purpose  of  reriev,  lee 

Appeal  and  Error,  SI  281-285. 
O^emng^r^vacatinjg  judgment,  see  Judgment, 

Review  of  proceedings  on  motion  inrolTlne  dis- 
cretion of  court,  see  Appeal  and  Ekror,  f  978. 


n.  GBOVHDS, 

(D)  Dls«iialiacatioii  or  Hlseoadnot  or 
Atteetinc  J  wry* 

i  54.  When  objection  is  made  to  a  juror  aft- 
er verdict  for  the  first  time,  the  objecting  party 
must  show  due  diligence  to  discover  the  dis- 
qualification.-<}er8hner  t.  Scott-Mftyn  Coia- 
misaion  Co.  (Axk.)  772. 

(H>  Hewiy  DIseoTOVOA  BSrMomee. 

S  102.  Motion  for  new  trial  on  the  inland 
of  newly  discovered  evidence  as  to  the  title  of 
the  act  (Laws  N.  M.  1880,  c  27),  of  which 
Comp.  Laws  N.  M.  1897.  i  98.  was  a  part.  Md 
properly  denied.— Porter  v.  El  Paso  A  S.  W.  Ry. 
Co.  (Tex.  Civ.  App.)  708. 

m.  PBOCEEDnroB  to  fboouke 

NEW  TRIAI.. 

Effect  of  motion  for  new  trial  on  time  for  tsk- 
'ing  appeal  or  other  proceeding  for  review,  see 
Appeal  and  Error,  f  346. 

I  150.  Absence  of  an  affidavit  of  an  absent 
witness  on  a  motion  for  a  new  trial  wi  the  ground 
of  newly  discovered  evidukce  k«Id  gnmnd  for 

densing  the  motion. — Weinman  v.  Spencer  (Tex. 
Civ.  App.)  209. 

I  166.  Rev.  St  1895,  art.  ISTC,  authoriung 
a  new  trial  within  two  years  after  judgment  in 
certain  cases,  held  inapplicable  where  defendant 
has  been  served  or  has  appeared. — Kroegel  v. 
Cobb  (Tex.  Civ.  App.)  723. 

I  166.  An  application  for  ft  new  trial  after 
the  term  held  in  the  nature  of  ft  suit  in  equity 
to  vacate  the  jodgment  for  fraud,  Mcldent.  or 
mistake.— Kroegel  v.  Cobb  (Tex.  Civ.  AppL)  723. 

S  166.  An  applicatlcm  for  a  new  trial  after 
the  term  at  which  judgment  was  rendered  be- 
cause of  alleged  perjured  testimony  most  show 
thftt  the  periuiy  was  not  discoverea  until  after 
the  term.— Knugel  t.  Cobb  (Tex.  Civ.  App.) 
723. 

f  166.  In  a  suit  to  set  ftride  a  judgment  after 
the  term  for  denial  of  a  meritorious  defense, 
the  complaint  must  show  that  complainant  did 
not  know  of  the  defense,  and  that  hu  ignorance 
was  not  the  result  of  negligence.— Kmesel  v. 
Cobb  (Tex.  Ov.  AppO  728, 

I  166.  A  petition  for  a  new  trial  on  equitable 
grounds  after  the  term  must  show  sufficient 
matter  to  have  entitled  the  complainant  to  a 
new  trial  during  the  term  and  legal  grounds  for 
the  delay.— Kruccel  v.  Cobb  (Tex.  Civ.  App.) 
723. 

8  166.  A  petition  In  the  nature  of  a  bill  of 
review  for  a  new  trial  of  a  suit  of  trespass  to 
try  title  Aeld  demurrable  for  failure  to  allege 
an  application  for  a  new  trial  of  the  original 
suit  within  the  term,  or  an  excuse  for  failure  to 
do  so.— Kruegel  v.  Cobb  (Tex.  Civ.  App.)  723. 

S  166.  A  petition  In  the  nature  of  a  bill  of 
review  to  obtain  a  new  trial  of  a  suit  in  tres- 
pass to  try  title  because  the  judgment  wss  the 
result  of  perjury  held  insuffident.- Kntegel  v. 
Oibb  (T^  Civ.  App.)  723. 

NEXT  FRIEND. 

Of  infant  see  Infants,  U  82-Ua 

Of  Insane  person,  see  Insane  Penoii%  |  M. 

NEXT  OF  KIN. 

See  Descent  and  Distribution. 

NOMINAL  DAMAGES. 

See  Damages,  1 11. 
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NON  COMPOS  MENTIS. 

See  Inaaoe  Persona. 

NON  OBSTANTE  VEREDICTa 

Jndgmuit  in  general,  see  Jadgment,  |  190l 

NONRESIDENCE. 

Ground  for  reqairing  secnritT  for  costa,  aee 

Ooata.  1 110. 
Groimd  for  aervice  of  process  by  puUication, 

see  Procesa,  |  96. 

NOTES. 

PromiasMy  notes,  aee  Billa  and  Notes. 

NOTICE. 

See  Process. 

Jadicial  notice,  aee  EvideQce,  §S  12-43. 

At  affecting  particular  clagaea  of  perMU, 
See  Principal  and  Agent,  S  177. 
InsnrsQce  companies,  see  Insarance,  ||  378,  659. 
Mortgagees,  see  Chattel  Mortgagee,  1150. 
PnxcbaaerB  of  land,  aee  Voidor  and  Purchaser, 
II  229-238, 

Aa  uffeetinff  particular  righU^  ditiie$,  and  UabUi- 
tia. 

I>nt7  to  construct  fire  escapes  on  buildings,  aee 

Municipal  Corporations,  |  603. 
Liability  for  sale  of  Uaaor  to  drunkards,  see 

Intoxicating  liqnora,  i  170. 
IJability  of  earner  for  loaa  of  baggage,  see 

Carriers,  I  400. 
Liabilit;  oi  insurer  as  affected  by  notice  of 

facts  warranting  avoidance  or  forfeiture  of 

policy,  see  Insurance,  |  378. 
IdablUty  of  insurer  aa  affected  by  notice  of  loaa, 

see  Insurance^  i  559. 
Liability  of  principal  as  affected  by  notice  to 

agent,  see  Principal  and  Agent,  I  177. 
Priorities  of  mortgages,  see  Chattel  Mortgages, 

I  150. 

Rights  and  HablHtieB  of  bona  fide  purchasers  of 
real  property,  see  Vendor  and  Purchaser,  S8 

229-^. 

Bight  to  mechanic's  lien,  see  MedianiCB*  Liens. 

riis. 

Of  partioular  factt,  acts,  or  proceedinffw  not  jn^ 

dicial. 

Arrival  of  shipment,  aee  Carriers,  i  85. 
Claim  of  mechanic's  lien,  see  Mecnauica'  Idens, 

ma 

Condition  of  grain  in  warehouse,  see  Ware- 

bousemen,  I  8. 
Defects  in  title  of  vendor  of  land,  see  Vendor 

and  Purchaser,  SS  229-231. 
Bxistence  of  mortage,  see  Chattel  Mortgages, 

I  150. 

Intention  to  renew  leaae,  see  IdiiLdlotd  and  Ten- 
ant, f  86. 

Ixws  under  Insurance  policy,  see  Insurance,  I 

&59. 

Possession  adverse  to  owner,  see  Adverse  Pos- 
session, I  31. 

To  construct  fire  escapes  on  buildings,  aee  Mu- 
nicipal Corporations,  {  003. 

Of  particular  judicial  proeeedingt. 
Entry  of  jndgmefit,  see  Judgment,  {  213. 
Trial  in  justice  court  after  change  of  venoe,  sea 
Justices  of  the  Peace,  SI  73,  74. 

NOVATION. 

Modification  at  cootracta  in  general,  aee  Con- 
tracts, I  287. 

NUISANCE. 

Abatement  by  city,  see  Municipal  Corporationa, 
i  623. 


I.  rtavATB  mnaAHOBS. 

(A>  Vmtmtf  of  laJttiT,  mmA  UabUltr  Vhmtta- 
fov. 

I  7.  If  the  operation  of  defendant's  compress 
plant  amounted  to  a  nuisance  to  plaintiff,  no 
amount  of  care  by  defendant  in  conducting  the 
burinesa  would  enmpt  it  from  liability  for  dam- 
ages.—Western  Texaa  Compress  Co.  t.  Williams 
(Tex.  Civ.  App.)  493. 

(D)  Aetlons  for  Smmases. 

Application  of  general  statute  of  Ilmttattona, 
aee  Limitation  of  Actions,  |  66. 

I  43.  That  defendant  erected  its  plant  and 
operated  it  for  some  time  without  objection, 
would  not  be  a  defense  to  an  action  for  damages 
caused  by  gases,  odors,  etc.,  and  the  overflow  of 
oil  fn«o  defendant'a  tanks,  as  plaintiff  could 
not  complain  until  he  was  injured  by  the  nui- 
sance—Western Texas  Cmnptesa  Co.  t.  Wil- 
liams (Tax.  dv.  App.)  498. 

I  64.  In  an  action  for  damages  from  main- 
taining a  nuisance,  where  the  court  submitted 
the  Issoe  as  to  whether  or  not  the  operation  of 
defendant's  plant  constituted  a  nuisance  war- 
rantina  k  recovery  by  plaintiff,  further  instruc- 
tions by  the  court  held  erroneona  as  unduly 
emphasizing  plaintiff's  contention.— Hamm  v. 
Bnaot  (Tex.  Civ.  App.)  112;  Bame  t.  Gonn 
(Tex.  Civ.  App.)  U3. 

?64.  In  an  action  for  damases  from  main- 
aing  a  nuisance,  a  requested  mstmction  held 
properlv  refused  as  an  improper  statement  ct 
law.— Hamm  v.  Briant  (Tex.  Civ.  App.)  112; 
Same  v.  Ounn  (Tex.  Civ.  App.)  113. 

U.  FUBUO  mnSAHCBI. 

Offenses  constituting  noiaances,  see  Disorderly 
Conduct 

(B)  Blsbta  wad  Remadtes  «f  PriTAtc  Per- 
mama. 

I  75.  Acts  30th  Leg.  p.  248,  e.  132. 1 1  (Pen. 
Code,  art.  362b),  authorising  suit  to  enj<^n 
a  disorderly  houae  being  brought  by  one  not 
personally  injured  heM  not  reivealed  by  Rev.  St. 
1895,  art  ^69.  I  8,  as  amended  by  Acts  31st 
Leg.  p.  854,  c.  34— Ex  parte  Morgan  (Tex.  Cr. 
App.)  99;  Bx  parte  I^uie  (Tex.  Cr.  App.)  100; 
Ex  parte  Patterson  (Tex.  Cr.  App.)  101. 

I  7&  Acts  80th  Leg.  p.  248,  c.  132,  |  1  (Pen. 
Code,  art.  362b),  authorizing  suit  to  enjoin  a 
disorderly  house  being  brought  by  one  not  per- 
sonally injured,  held  not  invalid.— Ex  parte  Mor- 


gan (Tex.  Cr.  App.)  99;  Bx  parte  Lane  (Tex. 
Cr.  App.)  100;  m  -  — 

App.)  %i. 


pwte  Patterson  (Tex.  Cr. 


NURSING. 


Contracts  between  husband  and  wife  for  nnxs- 
ing.  aee  Husband  and  Wife,  1 41. 

OBJECTIONS. 

In  judicial  proeeedingt. 
Necessity  and  sufficiency  for  purpose  of  review 
in  civil  actions,  see  Appeal  and  Error,  ||  185- 
232. 

Necessity  and  sufficiency  for  punMsa  of  review 
in  criminal  proeecntionaL  see  Gnmiaal  Law,  || 

1032-1063. 

To  evidence  at  trial,  see  Criminal  Law,  |  695; 
Trial,  i  106. 

To  inuctment  or  information,  see  Indictment 
and  Information,  |5_133,  140,  203. 

To  instructions,  see  Trial,  Sf  280,  284. 

To  jurors,  see  Jury,  S  87. 

To  parties,  see  Parties,  H  75,  96. 

To  pleadings,  see  Pleading,  U  406-438. 

To  record  on  appeal  or  writ  of  error,  see  Ap- 
peal and  Brror,  It  684-«44. 
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OBSCENITY. 

Cm  of  indecent  language  aa  affecting  Indlrid- 
nak  only,  see  Diaorderlj  Conduct 

OBSTRUCTIONS. 

Of  streets,  aee  Hnnlclpal  Oorpoiationa,  H  759- 
882. 

OCCUPATION. 

license  tax  on  occnpations  in  general,  see  Li- 
censes, I  7. 
Of  real  property,  see  Use  and  Occnpation. 

OFFENSES. 

See  Criminal  Law. 

OFFER. 

Bids  for  contracts  with  mnnlcipal  corporation, 
see  Municipal  Corporations,  |  335. 

OFFICERS. 

liabill^  of  municipal  corporation  for  torts  of 
officers,  see  Municipal  Corporations,  |  747. 

Mandamus  to  public  officen  lit  general,  see 
Mandamus,  {  87. 

Official  acts,  constituttng  acceptance  of  dedica- 
tion, see  Dedication,  f  35. 

Presumptions  aa  to  official  proceedings  and  acts, 
see  Evidence,  |  88. 

Regulation  and  conduct  of  electlona  in  general, 
see  Elections. 

Particular  claatea  of  oficera. 
See  Oerin  of  Courts ;  District  and  Pioaecutliig 

Attorneys ;  Judges ;  Justleee  of  the  Peace ; 

Beceivers;  Sheriffs  and  Constables. 
Attorneys,  see  Attorney  and  Client 
Coriwrate  officers  in  general,  aee  Corporations, 

if2»i,  310. 

Mui^^tal  officers,  see  Municipal  Corporations, 

ot  railroad  companies,  see  Railroads,  |  17. 
School  offlcera,  aee  Schools  and  School  Dis- 

trlcta.  H  48,  58. 
Tax  collector^  see  Taxation,  U  549-570. 
Trustees,  see  Tmsts. 

Trustees  In  bankruptcy,  aee  Bankruptcy,  |  156l 

X.  APPOIimSEirT,  QUAIiIFICATIOH, 
AMD  TEMUBE. 

Of  municipal  officers,  see  Municipal  Corpora- 
tions, g  145. 

Of  receiven,  see  Beceirers,  S  38. 

Begulation  and  conduct  of  elecCiooa  in  general, 
see  Elections. 

(C>  Ellvibllitr  a»d  «ull«c«tloB. 

Of  municipal  officers^  see  Municipal  Corpora- 
tions, I  14o. 

(P)  Term  of  Oflleet  Tacaaeleai  mmA  HoM- 
lug  Orer. 

School  officers,  see  Schools  and  School  Dis- 
tricts, {  S3. 

in.  BIGHTS.  POWERS,  PUTIEg.  AHD 
ilABILinBS. 

Compensation  of  prosecuting  attorspys,  see  Dis- 
trict and  Prosecuting  AttorneTS.  S  5. 
Com^nsation  of  tax  collectors,  see  Taxation,  | 

Of  judges,  see  .  Judges,  {  36. 
Of  receivers,  see  Receivers,  {  82. 
Of  sheriffs  or  constables,  see  Sheriffs  and  Con- 
stables, 4  139. 


nr.  UABxuTiEs  OK  onroxAL 

B01TD8. 

Bonds  of  sheriffs  and  oonatables,  see  Sberilb 

and  Constables,  f  170. 
Bonds  of  tax  collectors,  see  Taxation,  |  STOi. 

OFFSET- 

See  Set-Off  ud  Counterclaim. 

OPENING. 

Judgment,  see  Judgment,  |i  336-377. 
Judgment  against  Infant  see  Infants,  f  IIOl 
Sale  of  proper^  of  decedent,  eee  Execntors  and 
AdmiiiUtEaton,  |  880. 

OPINION  EVIDENCE. 

See  Criminal  Law,  i  448;  Eridence^  H  471- 
600. 

OPINIONS. 

Matters  of  opinion  diatingulshed  from  matters 
of  fact,  aee  Fraud,  f  U. 

OPTIONS. 

To  Tenew  lease,  see  Landlord  bnd  Toian^  1 
S8. 

ORAL  AGREEMENTS. 

See  Fxandi,  Statute  oL 

ORDERS. 

See  BUls  and  Motes. 
Forgery,  see  Forgery. 

Of  municipal  coundl,  see  Municipal  Corpora- 

tioDS.  fi  301,  802. 
Review  i»  appealable 

Error ;  Criminal  Law,  H  IC 

ORDINANCES. 

Municipal  ordinances,  see  Mnnidpal  Gorpora- 
Uons,  H        12C8OI,  30%  440,  (WS,  63. 

ORES. 

Sea  Minei  and  Minerals. 

ORGANIC  LAW. 

See  Constitutional  Iaw. 

ORGANIZATION. 

Of  coTporatloiw  In  luieral,  see  GorpocatI<ni^  Si 

14,  IB. 

ORPHANS'  COURTS. 

See  Ontrta,  |  202. 

OSTEOPATHY. 

See  Physicians  and  Surgeons. 

OWNERSHIP. 

Of  property  as  affecting  performance  of  con- 
tract of  sale,  see  Vendor  and  Pundiaser.  if 
130,  137. 

Of  property  at  time  of  decedent's  death  as  de- 
tennining  what  are  assets  of  decedent* a  estate; 
see  Executors  and  Administrators,  |  55. 

Of  property  intermixed,  see  Confusion  of  <3ooda 

PAIS. 

Estoppel  in  pais,  see  Estoppel,  H  78-88. 
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PANEL 

8«lectkn  and  drawing  of  jury  panel,  see  Jury, 
I  66. 

Special  jnry  panel,  aee  Jury,  |  70. 

PARAPHERNAL  PROPERTY. 

See  Hiuband  and  Wlfc,  K  298-276. 

PARENT  AND  CHILD. 

See  Guardian  and  Ward  ;  Infants. 
Damages  for  loss  of  Bervices,  see  Damages,  |  ST. 
Illicit  relations  with  child,  see  Incest 
BIsbts  of  sarriving  children  as  to  honMstead, 
see  Homestead,  |  140. 

I  13.  A  fsther  is  Dot  liable  for  the  torts  of 
bis  child  committed  without  his  knowledge  or 
consent  and  not  in  the  course  of  his  employment 
of  the  child.— Lessoff  t.  Gordon  (Tex.  Civ.  Ai^.) 
182. 

I  13.  A  father's  liability  for  the  acta  of  bb 

child  done  In  the  course  of  his  employment  of 
the  diild  is  governed  by  the  rules  applicable  to 
the  relation  of  master  and  servant. — Lessoff  v. 
Gordon  (Tex.  Civ.  App.)  182. 

I  13.  The  act  of  a  minor  in  causing  injuries 
to  a  third  person  held  not  within  the  scope  of 
any  employment,  so  as  to  render  the  father  li- 
able.—DaMOff  T.  Gordon  (Tex.  Civ.  App.  )182. 

PARISHES. 

See  Counties. 

PAROL  AGREEMENTS. 

See  Fnnd^  Statute  ni. 

PAROL  DEDICATION. 

See  Dedication,  {  1. 

PAROL  EVIDENCE. 

In  dvil  actlonSf  see  Evidence,  H  400-460. 

PARTIES. 

Ab  witnesses,  cross-examination  of,  aee  Wit- 
nesses, SI  275,  277; 

Death  ground  for  abatement,  see  Abatement  and 
Revival,  H  6ft-77. 

Bights  and  liabilities  as  to  costs,  see  Costa. 

In  acttoiu  by  or  agviiut  partiatiM'  datast  of 
pertont. 
See  Partnership,  {  199. 
Trustees,  see  Trusts,  fi  S66. 

/f»  particular  actUm%  or  proeeediitgt. 
On  bonds  or  ondertalcingB  on  appeal  or  writ  of 

error,  see  Appeal  and  Error,  |  1244. 
On  foreign  judgment,  see  Judgment,  f  035. 
To  estaMisb  and  enforce  trust,  see  Tmats;  { 


Jvitrment  ond  reUef  at  to  pariie»,  and  partict 

affected  by  indgmenU  or  proceeiinge  thereon. 
Parties  and  otber  persons  liable  for  costs,  see 
Costa,  I  9S. 

Fartfes  to  Judgment  on  trial  of  Issues,  see  Jadg- 

nwDt,  I  &6. 
Persons  coactuded  by  judgment  in  general,  see 

Judgment,  JS  707,  708. 

Review  at  to  partiea,  and  parMei  to  proeeedinge 

m  appellate  eonrfs. 
Parties  entitled  to  allege  error,  see  Appeal  and 

Error,  |  882. 
Parties  to  appeal  or  writ  of  error,  see  Appeal 
'  and  Error,  |  327. 


Persons  entitled  to  miew,  see  Apiieal  and  Er- 
ror, 1150. 

Review  of  questions  as  dependent  on  prejudicial 
nature  of  error,  see  Appeal  and  Error,  1 1086. 

Review  of  questions  as  dependent  <m  meseiita- 
tion  in  lower  court  see  Anieal  and  firtor,  | 

187. 

To  convejfancee,  contraeta,  or  other  traneactione. 
See  BUU  and  Notes,  |  122;  Contracts,  1 187. 

I.  FltAIimFFS. 

(A)  PersoB*  Wbo  mmr  or  mmmt  Sue. 

Assignee  of  claim  as  real  part;  In  interest, 
see  Assignments^  |  121. 

m.  XEW  PARTIES  AND  OKAITOE  07 
PARTIES. 

Intervention  In  attadiment  proceedings  by  claim- 
ant of  property,  see  Attadiment,  ||  287-^06. 

On  death  of  party,  see  Abatement  and  Revival, 
U  73,  77. 

V.  DEFECTS.  OBJECTIONS,  AND 
AMENDMENT. 

Objections  raised  for  first  time  on  appeal,  aee 
Appeal  and  Error,  {  187. 

I  75.  A  general  demurrer  to  the  complaint 
does  not  reach  defect  of  proper  parties.— Love  v. 
Cahn  (Ark.)  250. 

1  75.  A  defect  of  parties  plaintiff  canuot  be 
raised  by  a  motion  for  judgment  on  the  plead-, 
ings,  but,  if  the  defect  is  apparent  from  the 
face  of  the  petition,  it  must  be  raised  by  de- 
mnrrer,  and.  If  the  petition  Is  snffident  on  Its 
face,  the  objectl<m  must  be  taken  by  the  answer. 
— McKee  v.  Downing  (Mo.)  7. 

i  96.  A  defendant  in  replevin  held  to  waive 
tbe  error  in  overmliag  an  objection  to  the 
amended  petition  changing  the  parties  plaintilf, 
— Meeks  r.  Clear  Jack  Mining  Ca  (Ho.  App.) 
108^ 

PARTITION. 

Creation  of  co-tenancies,  and  rights  and  liabili- 
ties of  co-tenants  in  general,  see  Tenancy  in 
Common. 

n.  ACTIONS  FOB  PARTITION. 

Presumption  that  judge  shown  to  preside  in 
mrtition  proceedings  imnded  thronighont,  see 
Evidence,  S  67. 

(A)  RiKht  of  AetloB  and  D«feB««s. 

I  IS.  Parties  held  to  have  no  joint  Interest 
Id  a  bollding  on  a  lot,  so  as  to  entitle  either  of 
them  to  have  tbe  property  sold  under  Civ.  Code 
Prae.  I  MO.r-Esther  Temple  of  the  Mysterious 
Ten  V.  Shelby  Tabernacle  (1^.)  801 

(B)  ProoMdlBcs  mm€  Relief. 

Acceptance  of  benefits  as  ground  of  estoppel  to 
question  sale,  see  Estoppel,  |  02. 

I  106.  A  memorandum  in  a  minute  book  In 
the  office  of  the  clerk  of  court  indicating  that; 
a  report  of  a  partition  sale  was  approved,  but 
which  has  never  been  made  into  a  record  entry, 
is  not  a  judgment  of  tbe  court  approving  the 
sale. — Hector  v.  Mann  (Mo.)  ll(w:  Same  v. 
Warren  (Mo.)  1119. 

I  106.  In  a  suit  ta  recover  land  sold  under  a 
partition  decree,  a  memorandum  In  a  minute 
book  in  the  office  of  the  clerk  of  court  indicating 
that  a  report  of  the  partition  sale  was  approved 
held  not  objectionable  as  evidence  because  It 
failed  to  describe  the  land  in  question,  and  be- 
cause it  showed  the  approval  ox  sale  was  made 
prior  to  the  sale.— Hector  v.  Mann  (Ma)  1100 ; 
Same  V.  Warren  (Mo.)  1119. 
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— Krekel  t.  Ouenzler's  Adm'r  (K7.)  848. 

PARTITION  FENCES. 

See  Fences. 

PARTNERSHIP. 

Exemption  of  partnership  property,  flee  Exemp* 
tion^  I  61. 

X.  THE  RELAHOH. 

(B)  A«  to  Third  Per«oik»* 

S  '37.  The  doctrine  that,  before  one  can  exact 
payment  from  one  holding  himself  out  as  a  part' 
ner,  be  must  show  that  be  extended  credit  on 
the  faith  of  his  acts  and  conduct  and  exercised 
due  diligence  to  ascertain  the  true  facts,  held 
inapplicable  against  one  to  whom  a  representa- 
tion of  partnership  Is  directly  made.— Gershner 
T.  Scott-Mayer  Commissim  Co.  (Ari^.)  772. 

S  88.  When  one  pats  out  a  report  that  he  is 
a  partner,  he  will  be  liable  to  all  selling  goods 
to  the  firm  on  the  faith  thereof.— Oersbner  t. 
Scott-Mayer  Commiasion  Co.  (AA.)  772. 

(C)  Evidence. 

I  49.  In  an  action  by  a  bank  on  notes  exe- 
cuted by  defendant's  son  In  defendant's  name, 
where  the  principal  issue  was  .whether  defend- 
ant and  his  son  were  partners,  certain  testimony 
of  the  bank's  president  held  incompetent  to 
prore  partnership.— Mathis  y.  Bank  of  Taylors* 
Tille  (Ky.)  876. 

I  BO.  Ill  an  action  for  goods  sold  to  a  firm 
Id  reliance  on  defendant  having  held  himself  out 
as  a  partner,  held,  that  there  was  no  prejudicial 
error  in  refusing  to  strike  out  certain  testimony 
of  confessed  members  as  to  withdrawal  of  funds 
from  a  bank  before  a  check  given  to  plaintilf 
was  paid.— Oenhner  y.  Scott-Mayer  Commiasion 
Co.  (Ark.)  772. 

I  In  an  actim  on  notes  ezecated  by  de- 
fendant's son  in  defendant's  name,  evidence  held 
to  sustain  the  finding  that  the  defendant  and 
his  son  were  partners  in  the  venture  in  which 
the  money  for  the  payment  of  which  the  notes 
were  given  was  expended.— Mathla  t.  Ban^  of 
Taylorsville  (Ky.)  876. 

U.  THE  FIBM,  ITS  KAME,  POWERS, 
AND  FROPERTT. 

L68.  Certain  land  held  partnership  property. 
!wis  V.  Buford  (Ark.)  244. 

IV.  BIGHTS  AND  I.IABII.ITIES  AS 
TO  THIRD  PERSONS. 

(A)  RepreBentatlon  of  Firm  br  Partner. 

S  158.  In  proceedings  to  restrain  defendant 
from  re-engagmg  in  the  photograph  business,  de- 
fendant held  bound  by  a  statement  made  to 
plaintiff's  partner,  whether  plaintiff  was  present 
or  not. — Parrlsh  v.  Adwell  (Tex.  Civ.  App.)  441. 

(C)  Applicntlon   of   Aaaeta   to  Llnbllltles. 

g  181.  Under  Kirby's  Dig.  {  3244,  a  judg- 
ment creditor  of  a  partner  could  only  subject 
to  the  payment  of  hla  claim  the  balance  due  such 
partner  after  payment  of  the  amount  due  the 
other  partner,  resalting  from  having  overdrawn 
the  debtor  partner's  ^are  of  the  partnership 
funds,  after  sadi  amount  bad  been  ascertained 
and  set  apart. — Lewis  v.  Buford  (Ark.)  244. 

<D)  Actions  br  or  Aflralnst  Flrma  or  P«rt- 
nera. 

f  109.  Where  a  partner  trades  for  a  horse  in 
his  own  name,  but  for  the  partnership,  be  can 


I  •^is.  une  Aefif  a  proper  party  plaintlir  in 
replevin.— Ueeks  t.  Clear  Jack  Minlnc  Co.  (Ma 
App.)  1081. 

i  218.  In  an  action  on  notes  executed  by  de- 
fendant's son  in  defendant's  name,  evidence  held 
to  make  it  a  jury  question  whether  defendant 
and  his  son  were  partners  In  the  venture  in 
which  the  money  for  which  tiie  notes  were 
given  wa«  enended.— MatUa  t.  Bank  of  Taylon- 
viUe  (Ky.)  StoT 

VO.  DISSOItlTTION.  SETTIiEliEirT, 
AMB  AOCOmrTINO. 

(A)  of  masolntiom. 

I  258.  When  one  holds  himself  out  as  a  part- 
ner, those  who  deal  with  the  firm  on  the  faith 
of  sncfa  representatitm  are  entitled  to  act  on  the 
presumption  that  the  relationship  continues  till 
notice  of  its  discontinuance. — Gershner  t.  Scott- 
Mayer  Commission  Co.  (Aik.)  772. 

PART  OWNERS, 

In  general,  see  Tenancy  in  Common. 

PART  PAYMENT. 

Application,  see  PaymenL      36,  44. 
Within  statute  of  limitations,  see  Limitation  of 
Actions,  H  157-163. 

PART  PERFORMANCE. 

Of  contracts,  rights  and  liabilities  of  parties, 
see  Contracts.  1  319. 

Recovery  on  qnantom  meruit  for  part  perform- 
anoe  of  aervioes  where  contract  is  rescinded 
or  abandoned,  see  Work  and  Labor,  {  14. 

PASSENGERS. 

See  Carriers,  SI  234-400. 

PASSWAYS. 

See  Easements. 

PASTURING. 

A^adverae  possession,  see  Adverse  Possession,  | 

PATENTS. 

For  public  lands,  see  Public  Lands,  i  17& 

PAYMENT. 

See  Compromise  and  Settlement;  Tender. 
Liabilitjr  of  agent  for  wrongful  payment,  see 

Principal  and  Agent,  |  157. 
Part  payment  within  statute  of  limitations,  see 

Limitation  of  Actions,  {{  157-163. 

Of  particvlar  elaaaet  of  obUffationa  or  liahUitia. 
See  Bills  and  Notes,  |  527 ;  Rewards,  |  14. 
Checli^  see  Banks  and  Banking,  |  138. 
Fare  for  transportatton  to  avoid  ejecUon,  wee 
Carriers,  i  358. 

I.  REQUISITES  AND  SVITIOIENOT. 

I  16.  A  note  ghea  for  an  indebtedness  AeU 
not  to  wholly  extinguish  the  indebtedness,  in 
absence  of  express  agreement  to  that  effect— 
McCormick  Harvesting  Mach.  Co.  v.  Blair  (Ma 

App.)  49. 

I  17.  Where  property  tnaored  waa  destroyed 
by  fire,  the  execntlon  and  delivery  to  the  insored 
of  drafts  for  the  amount  of  the  loss  by  the  In- 
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•uranoe  ooirpaiir*B  tdjuter  wu  not  paymeiit, 
unleM  the  invared  aneed  to  reedTe  them  as 
anch.— American  Itn.  Co.  t.  UcGehee  Liquor  Co. 
<Ark.)  252. 

S  17.  Where  insured  propertr  was  destrored 
and  the  insurance  company  s  adjuster  gave  the 
insured  drafts  on  the  company  tor  the  amount 
of  the  loBB,  which  were  not  paid,  the  insured 
•wu  entitled  to  recorer  thereon. — American  los. 
Co.  r.  McCMiee  liquor  Co.  (Ark.)  252. 

n.  APPLICATIOH. 

I  86.  Where  there  are  two  separate  accoaats 
between  the  parties,  the  application  of  a  pay- 
ment whidi  could  be  applied  to  either  account 
is  determined  by  the  intention  of  the  parties.— 
Paragould  ft  M.  R.  Co.  v.  Smith  (Ark.y  776. 

f  44.  Where  one  makes  a  payment  on  an  ac- 
count, a  part  of  which  is  barred  by  limitations, 
and  he  gives  no  direction  to  what  items  on  the 
account  the  payment  shall  lie  applied,  the  law 
authorises  the  application  of  it  to  tfaa  payment 
of  the  oldeflt  items  on  the  account.— Brown's 
Adm'r  r.  Osborne  (Ky.)  405. 

m.  OFEBATIOK  AVB  EFFECT. 

I  53.  Where  insured  property  was  destroyed 
and  the  insurance  company  s  adjuster  gave  the 
Insured  drafts  on  the  company  for  the  amount 
of  the  loss,  the  insured  cannot  recover  on  the 
polity  without  producing  and  surrendering,  or 
offermg  to  surrender,  the  drafts  for  cancellation. 
— American  Ins.  Co.  t.  McQehee  Liquor  Co. 
(Ark.)  2S2. 

IV.  PIiEASnrO,  EVIDEHOE.  TtOJLL, 
AHS  REVIEW. 

Parol  eridence  to  explain  xecdpt*  see  Bvidenee, 
I  450. 

I  60.  On  an  issue  as  to  whether  a  premium 
had  been  paid  In  an  action  on  a  life  policy,  the 
intn>duction  of  a  receipt  for  the  premium  raised 
a  presamptlon  of  payment.— Fidelity  Mnt.  UCb 
Ins.  Co.  T.  Click  (Ark.)  764. 

I  67.  The  tmiden  is  upon  one  seeking  .to  de* 
feat  a  recovery  on  tb«  original  Indebtedness  to 

show  that  the  parties  expressly  agreed  that  the 
indebtedness  should  be  discharged  by  the  ^r- 
ing  of  a  note.~-McConnick  Harvesting  Mach.  Co. 
V.  Blair  (Mo.  App.)  49. 

I  75.  In  an  action  for  work  done  for  defend- 
ant, in  which  be  claimed  that  a  payment  made 
b7  another,  for  whom  plaintiff  had  also  woi^ed, 
and  who  made  special  payments  on  defendant's 

'  account  as  well  as  his  own,  was  made  on  de* 
fendant's  account,  evidence  held  to  sustain  a 

.finding  that  the  payment  was  made  on  the  ac- 
count of  such  other,  and  not  of  defendant. — 
Paragould  &  M.  R.  Co.  v.  Smith  (Ark.)  776. 

V.  REOOVEBT  OF  PA-nCBlfTS. 

Payment  by  garnishee  after  gamishmmt,  see 

Gamifdiment,  |  230. 
Payments  for  land  aold,  see  Vendor  and  Fur- 

diaser,  |  S34w 

PEACE. 

Breach  of  public  peace,  see  Breach  of  the  Peace. 

PECUNIARY  LOSS. 

Element  of  damages  in  general,  see  Damages,  i 
87. 

PENALTIES. 

.Distinction   between  liquidated  damages  and 

penalties,  see  Damages,  S§  74-81. 
For  nonpajment  of  Insurance  poII<7,  see  In- 

soiance,  f  d6& 


For  violations  of  liquor  laws,  see  Intoxicating 

Liquors,  Sf  178,  179. 
Recovery  in  action  on  btmd  ai  deA  of  court, 

see  Clerks  of  Courts,  |  75. 

PEREMPTORY  INSTRUCTIONS. 

See  Trial,  if  168,  17& 

PERFORMANCE. 

Time  of  performance  of  contracts  as  affecting 
application  of  statute  of  frauds,  see  Frauds, 
Statute  of.  H  44,  50. 

Of  piM-ticvltw  cUuiet  of  duties  or  oltligationt. 
See  Covenants,  |  102. 

Contract  In  general,  see  Contracts,  U  312-323. 

Contract  for  transportation  of  passengers,  see 
Carriers,  H  267-277. 

Contract  of  sale,  8e6  Sales,  K  14^177 ;  Vendor 
and  Purchaser,  S|  130.  137. 

Contract  with  municipal  corporation,  see  Mu- 
nicipal Corp(»atI<ms,  |  859. 

Judgment  In  dvil  actions,  see  Judgment,  8  891. 

Principal  contract  for  improvements  on  land  as 
affecting  right  of  contractor  to  mechanic's  lieu, 
see  Mechanics'  Liens,  I  93. 

Services,  see  Master  «ia  SerranL  (  66. 

Services  by  broker,  see  Brokers,  ||  54-57. 

PERISHABLE  PROPERTY. 

Liability  of  carrier,  sea  Cterrlexs,  S  U7< 

PERPETUATION  OF  TESTIMONY. 

See  Depositions. 

PERPETUITIES. 

1  6.  A  general  restraint  on  the  ^wer  of 
alienation,  when  incorporated  In  a  will  other- 
wise conveying  the  fee-simple  right  to  the  prop- 
erty, Is  void.— Diamimd  v.  Rotan  fTex.  Civ. 
AppJ  106. 

PERSONAL  INJURIES. 

Cau^g  death,  see  Death,  |t  81-104. 

Particular  causes  or  meant  of  {floury. 
See  Assault  and  Battery. 

Acts  «r  omissions  of  carrier,  see  Carriers,  H 

280-821. 

Acts  or  omissions  of  munldpallty  in  general, 
see  Municipal  Corporations,  SS  i47-S^. 

Acts  or  emissions  of  municipal  officers  or  agents, 
see  Municipal  Corporations,  |  747. 

Defects  or  obstructions  in  streets,  see  Munici- 
pal Corporations,  ||  7b9~83Z. 

Negligence  in  general,  see  Negligence. 

Operation  of  railroads,  see  Railroads,  U  274- 
m  327-350,  360-M& 

Operation  of  street  railroads,  see  Street  Rail- 
roads, IS  81-103. 

Particular  dasses  of  persons  tn/ured. 

Employes,  see  Master  and  Servant,  ||  92-296. 
Passengers,  see  Carriers,  S8  280-321,  347. 
Travelers  on  streets,  see  Municipu  Corpora- 
tions, H  7i»-822. 

Remedies. 

See  Damages. 

Evidence  admissible  as  part  of  res  gestae,  see 

Evidence,  U  127,  128. 
Opinion  evidence  as  to  cause  and  effect,  see 

Evidence,  I  528. 
Release  of  daim  for  damages,  see  Belease,  S  16^ 

PERSONAL  PROPERTY. 

See  Property. 

Assets  of  estate  of  decedent,  see  Executors  and 
Administrators,  |S  153,  158. 
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CtMifiuioD,  BM  ConfnaiOD  of  Goods, 
Gift,  aee  Gifts. 

iSiartghge,  see  Chattel  Mortgaget. 

Offenses  involTing  w  affectinflr,  aee  False  Pn- 

teases ;   Robbery ;  Thieats. 
Pledge  see  Pledges* 

Remedies  Invohdiis  «r  slfectbig,  see  Replerln. 
Sales,  see  Sales. 

Bales  by  ezecntors  or  adminifitraton,  see  Ex* 
ecutora  and  Administratora,  H  329-880. 

Storage,  see  Warehousemen. 

Taxatum  of,  see  Tazatioo. 

Wrongful  oouTexsioii,  see  Trover  and  Conver- 
slon. 

PERSONAL  REPRESENTATIVES. 

See  Execnton  and  Administrators. 

PERSONAL  SERVICE. 

See  Process,  |  61. 

PERSONATION. 

See  False  Peisonation. 

PERSONS. 

Offenses  against  the  iwrson,  see  Homicide :  In- 
cest; Rape;  Robbery;  Seduction,  |  40. 

PETITION. 

See  Pleading. 

For  allowance  of  appeal  or  writ  of  error,  see 

Appeal  and  Error,  i  361. 
For  drain,  see  Drains,  |  28. 
For  public  improTementa,  see  Municipal  Cor* 

potations,  {  280. 


See  Jurr- 


PETIT  JURY. 
PHOTOGRAPHS. 


Com^tency  as  eTldence,  see  Criminal  Law,  | 


PHYSICAL  CONDITION. 


Expert  testimony,  see  Evidence,  {  537. 
Opinion  evidence  in  general,  see  Evidence,  S 
474. 

PHYSICAL  SUFFERING. 

Element  of  damages  In  general,  see  Domagea,  H 

32-34. 

PHYSICIANS  AND  SURGEONS. 

Expert  testimony,  see  Evidence,  S8  528,  637, 
550. 

Indictment  for  practicing  without  authority 
following  language  of  statute,  see  Indictment 
and  Information,  1 122. 

Liability  of  employer  for  malpractice,  aee  Mas- 
ter and  Servant,  i  92. 

Uandamus  to  compel  grantizig  of  license,  aee 
Mandamas,  8  87. 

Statements  to  physicians  by  person  Inured  as 
part  <tf  res  gestae,  see  SMdence,  |  128. 

I  5,  Under  Laws  1907,  p.  S38,  }  1,  one  pre- 
senting himself  before  the  State  Board  of  Health 

for  examination  for  license  to  practice  medicine, 
held  required  to  show  that  the  medical  college 
from  which  he  graduated  was  reputable. — State 
ex  rel.  Abbott  v.  Adcock  (Mo.)  1100. 

S  5.  A  rule  of  the  State  Board  of  Health,  au- 
thorised by  Laws  1007,  p.  350,  |  1,  to  examine 
applicants  for  liceuse  to  practice  medicine,  held 
only  to  reqaire  all  medical  college!  to  adopt  such 
standards  as  will  prove  their  reputablenMs,  and 


thereby  remove  that  burden  from  each  amdicaiit 
for  a  license.— State  ex  rd.  AUtott  t.  Adcoct 

(Mo.)  1100. 

I  5.  A  rule  of  the  State  Boaid  of  Health, 
empowered  by  Laws  1907,  ^  859,  {  1.  to  ex- 
amine applicants  for  license  to  practit^  medi- 
cine, held  illegal,  and  not  to  prevent  a  graduate 
from  a  medical  college  to  prove  that  it  i>  rep- 
ntoUe,  but,  until  he  furnishes  each  ^oof,  the 
board  need  not  examine  him. — State  ex  reL  Ab- 
bott V.  Adcock  (Mo.)  1100. 

I  6.  An  Indictment,  In  a  prosecution  for  prac- 
ticing medicine  without  filing  the  anthoriij  to 
practice,  required  by  Acts  30tb  L^.  c  123.  tt 
4,  6,  held  inaaffident  for  fallnre  to  allege  that 
the  authority  was  not  flled  in  the  office  of  the 
clerk  of  the  district  conrt  of  tbe  county  In  which 
accused  residea.— Lockfaart  r.  State  (Tex.  Cc 
App.)  92S. 

S  6.  A  party  held  practicing  medicine,  within 
the  meanlQR  of  Acta  3Dth  Leg.  1907.  pp.  224-22S. 
c.  123,  forbidding  the  practice  of  medicine  with- 
out a  license,  and  defining  what  consdtnted  piatv 
ticing  medicine,  although  he  prescribed  and  used 
no  druga.— Newman  t.  State  CTex.  Gr.  App) 
9o0. 


PICTURES. 

•vidence,  see 

PISTOLS. 


Comnetency  as  evidence,  see  Criminal  X«w,  | 
438. 


See  Weapon!, 


PLACE. 


For  work,  duties,  and  llablittieB  of  master  as  to 
servants,  see  Master  and  Servant,  H  101-121. 
Of  trial,  see  Venue. 

PUNS. 

For  public  improvements,  see  Hnnlelpal  Corpt^ 
rations,  |  314. 

PLATS. 

Dedication  of  property  to  pnblle  va^  see  Dedica- 
tion, {  19. 

PLEA. 

In  cIvU  a^^Ions,  see  Pleading,  H  81-148. 
Of  privilege,  aee  Tenn^  |  68. 

PLEADING. 

Applicability  of  instructions  to  pleadii^  and 
issues,  see  Trial,  1  251. 

Conformity  of  judgment  to  pleading^  see  Judg- 
ment, If  252,  253. 

Indictment  or  criminal  Infonnation  or  com- 
plaint, see  Indictment  and  Information. 

Plea  of  privil«|e,  see  Tesue,  f  58. 

To  Bustun  Judgment,  aee  Judgment,  i  1&. 

Allegatiotu  oa  to  portjeolar  faeU,  aeU,  or  Irsae- 
aotioHa. 

Authority  to  bring  action  by  private  corpot» 

tion.  see  Corporations,  |  513. 
Compliance  with  requirements  of  laws  Iv  loi^ 

eiga  corporation,  see  Corporations,  |  672. 
Damages,  see  Damages,  H  IBS-ISO. 
Existence  of  partnership,  see  Partnership,  |  213L 
Fraud,  see  Fraud,  |  40. 

Insolvency  of  maker  of  note,  see  Bills  and  Notet* 
{  462. 

Negligence  of  carrier,  see  Carriers,  |  314. 

Negligence  of  master  causing  injuries  to  serv- 
ant, see  Master  and  Servant,  |  258. 

Negligence  of  railroad  company,  see  Railroadi^ 
I  282. 

Performance  of  conditiima  of  Insnranoe  policy, 
see  Insurance,  |  634^ 
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Statute  of  limitattoiii,  Me  UmitatloB  of  Ac- 
tions. H  180,  193. 
Time  of  death  of  iiuared,  aee  Insnranee,  |  815. 

In  oeiiomt  by  or  apoitut  particular  elM$e§  of 
pertOM. 

See  Carrien.  S  814 ;  Corporatioiia.  |i  513.  518. 
672;  Maater  and  Servant,  1(66.  ^  264; 
PartneraUp,  |  218;  Railzoada,  H  ^  48S, 
474 

Foreign  corporations,  see  Corporations,  I<t72. 
Insarance  companies,  see  Insurance,  H  629-645, 
815. 

Telegraph  or  telephone  companiea,  wt»  Tele- 
graphs and  Telephones,  |  ^ 

In  particiilar  actiont  or  proctedinfft. 

See  Ejectment,  Ji  69-82-  Replevin,  |  67;  Tre^ 
pass  to  Ttj  Title,  f  35. 

For  breach  of  contract  in  general,  see  Con- 
tracts. I  346. 

For  breach  of  contract  b;  serrant^  lee  Master 
and  Servant,  |  65. 

For  breach  of  warrant?  of  gooda  sold,  see 
Sales.  SI  4S7,  441. 

For  fraad.  see  BVaad,  |  40. 

For  injnriee  from  Area  cmneed  tv  operation  of 
railroads,  see  Rallroada,  |  478. 

For  ininrles,  frwn  negligence,  aee  Negl^ienee, 
11  111,  119. 

For  injunea  from  negligence  or  default  in  trana- 
mlssion  or  delivery  of  telwiapb  or  telephone 
measage.  see  Telegraphs  and  Telephonea,  |  66. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  f  439. 

For  Injuriee  to  lloenaeea  on  railroad  property, 
see  Railroada.  |  282. 

For  injnries  to  passengers,  aee  Oarriers.  I  814. 

For  injariea  to  servants,  aee  Maater  and  Serv- 
ant. St  258^  264. 

On  bills  or  notea,  aee  Bills  and  Notea,  |  462. 

On  imnirance  poudea,  aee  Inaarance,  ||  629- 
645,  816. 

FKliminary  complaint  In  criminal  proiecatlona, 
aee  Crindnal  Law,  S  211. 

Review  of  4eoi*ion$  and  pleading  in  fl|>pellale 

court*. 

Review  of  decisiona  aa  dependODt  on  prejndi- 
cial  nature  of  error,  see  Appeal  and  Error. 
SS  1039-1042. 

Review  of  decisiona  aa  dependent  on  presenta- 
tion of  question  In  lower  court,  see  Appeal 
and  Error,  S  195. 

Review  of  decisiona  aa  dependent  on  presenta- 
ticm  of  question  in  record,  see  Appeal  and 
Error.  If  679.  681. 

Review  of  decisions  involving  discretion  of 
court,  see  Appeal  and  Error,  S  959. 

H.  DECUiRATlOlT.  OOMPIAIlfT,  PE- 
TZTIOM.  OB  STATEMEHT. 

Conformity  of  judpnent  to  prayer  for  relief. 

see  Judgment,  §  ^2. 
Joinder  oi  causes  of  action,  aee  Action,  S  45. 

Tn  particular  action$  or  proceedingt. 
See  Replevin,  S  57. 

For  injuries  from  negligence  in  general,  aee 

Negligence,  f  111. 
For  injuries  to  licenseea  on  railroad  property, 

see  Railroads.  S  282. 
For  injnriea  to  iwssenger.  aee  Carriers.  S  814. 
For  Injnries  to  serraDta,  aee  Uaater  and  Serv' 

ant,  S  258. 

On  bills  or  notes,  aee  Bills  and  Note^  S  462. 
On  Inanrance  policy,  aee  Inanrance,  H  629,  6&4, 
815. 

S  72.  Where  the  prayer  for  relief  In  a  pe- 
tition contains  a  statement  of  the  fact  on 
which  it  is  intended  to  base  a  prayer  for  re- 
lief, it  is  entitled  to  begtven  the  force  and  ef- 
fect of  an  allegation.— Ilrat  Nat  Bank  T.  Rob- 
inaon  (Tex.  Civ.  App.)  177. 


m.  VIMA  on  AVtWULOBOM-OOM- 
VIiAXHT.  AMD  Al'FIDAviX 
OF  DEFENIE. 

In  ejectment,  see  Ejectmmt,  I  69. 

Mode  of  making  objection  for  defect!  In  retnm 

in  garnishment  proceeding*,  aee  Gamiah- 

menl  S  97. 
Operation  and  effect  aa  appearance,  aee  Appear- 

ancor  I  & 

(A)  De(«iia«a  Ik  Oenttral. 

I  84.  Where  each  of  several  makera  of  a  note- 
deuTered  to  the  agent  of  the  payee  rely  In  de- 
fenae  on  different  atatonenta  made  to  them  by 
the  agent  when  the  note  waa  executed,  aepaiate 
answers  should  be  filed  by  each  maker.— Jobea 
v.  Wilson  (Mo.  App.)  548. 

I  93.  Defendant,  in  an  action  on  a  contract 
for  the  sale  of  jewelry,  denied  In  his  answer- 
that  be  made  the  contract,  except  as  thereafter 
set  out,  and  a  subsequent  paragraph  fully  stat- 
ed the  fact*  as  to  what  contract  was  made. 
Held,  that  the  auawer  waa  not  defective,  there- 
being  DO  Inconaiatency  between  the  paragrapbs. 
—American  Jobbing  Asa'n      Potter  (Ky.)  311. 

(C>  TrATerses  o*  Dealala  and  AdmlsaloBa. 

t  129.  An  anawer,  in  an  action  against  s 
railroad  company  for  killing  animals  on  ita 
track,  held  to  admit  that  the  injury  occurred  at 
the  place  alleged  in  the  complaint.— St.  Louis,. 
I.  H.  &  S.  R.  Co.  V.  Weatberly  (Ark.)  1031. 

(B)  S«t-Oi^  Oramterelalmt  aad  Cvoaa-Cvm- 
plalMt. 

S  149.  In  an  action  on  a  note  against  two 
sureties  in  which  one  surety  a^oat  whom  judg- 
ment went  filed  a  cnw-petlti^  a^ilnst  hla  co- 
surety for  eontribntion,  croas-defendant  held  not 
entitled  to  make  answer  to  the  cross-petition  at 
crosa-petition  against  another,  in  view  of  Civ.. 
Code  Frac  S  96,  aobaec.  3.  and  section  111.— 
Fritta  T.  Kirchdorfer  (Ky.)  882. 

V.  DSmiBBEK  OB  BXOEPTIOH. 

Operation  and  effect  aa  appearance,  aee  Appear* 
ance,  S  8. 

Raising  defense  of  statute  of  limitations,  see 

LimltatiMi  of  Action^  S  ISOi. 
Review  <tf  decialona,  see  Appeal  and  Error,  |^ 

104a 

I  214.  In  determining  the  sufflcieun  of  a 
pleading  against  a  general  demurrer,  tne  alle- 
gations must  be  taken  as  true,  and  every  rea- 
sonable Intendment  indulged  In  favor  of  its  suffi- 
''i^'ncy.— Magerstadt  v.  Martin  (Tex.  Civ.  App.) 
459. 

S  218.  A  plea  In  the  nature  of  a  general  de- 
murrer Is  subject  to  the  rule  that,  as  against 
it.  every  reasonable  Intendment  will  be  in- 
dulged in  favor  of  the  pleading  demurred  to. — 
Sievert  t.  Underwood  (Tex.  (Sv.  App.)  721. 

S  226.  Where,  under  leave  granted  to  amend, 
complainant  filed  two  anpplemental  petitlrais 
which  did  not  strengthen  hla  case  and  to  which 
demurrera  were  anatalned.  the  court  did  not 
err  In  refusing  to  grant  permission  for  further 
amendments.— Kniegel  t.  Cobb  (Tex.  Civ.  App.) 
723. 

VI.  AMENDED  AMD  817PFI.EBCEMTAL 
PLEADUroa  AND  REPLEADER. 

Amendment  of  Indictment  or  information,  see 
Indictment  and  Information,  S  161. 

Oronnd  for  continnance,  aee  Gontinuanre.  S  80. 

Review  ot  decisions,  aee  i^peal  and  Error,  St 
196,  6S1.  969. 

S  236.  Refusal  to  permit  the  filing  of  amend- 
ed pleadinga  after  trial  and  when  judgment  was 
about  to  be  rendered  on  the  verdict  kefd  not  an 
aboae  ot  discretion.— Comelison  t.  Hilllon  (Ky.) 
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I  287.  The  allovaoee  of  an  amendnient  to 
the  petition  to  coaform  to  the  proof  in  an  ac- 
tion a^iost  a  railroad  for  fire  Bet  br  engine* 
Xeld  within  the  discretion  of  the  trial  Judge. — 
lUinoU  Cent  B.  Co.  t.  FroaC  (Ky.)  821. 

I  245.  Under  Civ.  Code  Prae.  I  134,  Md, 
that  the  conrt  did  not  abuie  Its  diacreoon  Id 
an  action  for  personal  Injaries  in  allowing  & 
certain  amendment  to  the  complaint  after  issue 
joined.— Chesapeake  &I  O.  Br.  Co.  v.  C<Hiley 
(Ky.)  861. 

I  250.  The  amendment  of  the  statement  of 
facta  in  an  action  for  trespass  on  land,  merely 
inrreasinK  the  damages  demanded,  does  not 
chanM.  rae  cauie  of  action.— Casey  v.  St  Louis 
A  8.  jT.  B.  Co.  (Mo.  App.)  062. 

VH.  8IOKATURE  AND  VERIFICATIOM. 

Verification  of  petition  in  attachment,  see  At- 
tachment, I 

Vm.  PROFERT,  OTEB.  Ain>  EX- 

Raising  question  of  defect  of  parties  by  motion 
for  judgment  on  pleadings,  see  Parties,  |  75. 

{  312.  Where  a  copy  of  the  original  Judg- 
ment sued  on  was  attached  as  a  t«rt  of  the  pe- 
tition, there  could  be  no  variance  between  the 
allegationa  of  the  petition  and  the  judgment  it- 
self.—Tam  T.  Arnold  Hat  Co.  (Tex.  Cfv.  Api^.) 
693. 

ZI.  KOTIOHa. 

Review  of  decisions,  see  Appeal  and  Brzor,  { 

I  84S.  Defendant  is  not  entitled  to  judgment 
upon  the  mere  filing  of  the  petition  unless  the 
petition  states  such  facta  aa  clearly  show  that 

Blaintiff  is  not  entitied  to  judgment.- McKee  t. 
■owning  (Mo.)  7. 

I  362.  In  an  action  against  a  railroad  for 
fire  set  by  engines,  the  proper  way  to  reach 
an  allegation  tiiat  sparka  from  an  engine  set 
fire  to  debris  on  the  right  of  way  is  by  mo- 
tion to  strike.— Illinois  Cent.  B.  Co.  v.  Frost 
(Ky.)  821. 

S  369.  A  defendant  held  properly  required 
to  elect  betn'een  an  answer  and  amended  an- 
swer, under  Civ.  Code  Prac.  S  113.— J.  S.  Minor 
&  Sons  T.  Paragon  Plaster  Co.  (Ky.)  268. 

ZXX.  ISSUES*  PROOF,  AED  VARIAHCE. 

Applicability  of  iuatmctions  to  issues,  see  Trial, 
Iffil.  . 

Bisect  of  stipulation,  see  Stipulations,  1  18. 
In  pleading  damages  in  general,  see  Damages, 

If  157-lo9. 
Issues  on  plea  of  privilege,  see  Venue,  I  58. 

In  particular  aotioM  or  proeetdingt. 
See  Ejectment,  |l  81,  82;   Trespass  to  Try 

Title,  i  35. 

For  breach  of  contract  in  general,  aee  Con- 
tracts, S  846. 

For  breach  of  contract  by  servant,  see  Master 
and  Servant,  §  65. 

For  breach  of  warranty  of  goods  sold,  see  Sales, 
8  437. 

For  delay  in  delivery  of  messages,  see  Tele- 
graphs and  Telephones,  |  65. 

For  delay  in  transmission  and  delivery  of  mes- 
sage, see  Telenapbs  and  Telephones.  {  65. 

For  fraud,  see  Fraud,  S 

For  injuries  from  ne^ence,  see  Negligence,  I 
119, 

For  injuries  to  licensee  on  railroad  property, 
see  Uailroads,  §  282. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, i  264. 

On  insurance  *policy,  aee  Insurance,  8  645. 

Beplevin  for  property  sold  on  condition,  see 
Sales,  I  480. 


I  890l  The  evidence  in  a  case  shonld  be  ood- 
fined  to  the  issue  made  by  the  pleadings.^ 
MatUs  r.  Bank  of  TaylorsviUe  (Ky.)  876. 

Xm.  PETEOTS  AHD  OBJEOTIOWS, 
WAIVEB.  AND  AIPEB  .HT  TE»- 
DIOT  OB  JinKMEET. 

Defects  in  indictment  and  infonnati<m,  see  In- 
dictment and  Information,  i  203. 

Review  of  decisions  as  dependatt  on  i«esenta- 
tion  of  question  in  lower  court,  see  Appeal 
and  Ehrror.  }  105. 

I  406.  A  petition  In  an  action  for  injuries 
held  Bufficient  after  answer,  though  it  might 
have  been  subject  to  a  motion  to  make  more 
specific— Tuck  T.  Springfield  Tvaetion  Co.  (Ha 

App.)  1079. 

S  411.  Where  a  cross-defendant,  on  a  cross- 
petition  by  his  co-surety  for  contribution,  con- 
sented that  the  answer  and  cross-petitioD  against 
him  be  filed  for  record  after  bis  motion  to  strike 
the  pleading  was  entered,  he  thereby  waived  any 
irregularity  In  proceeding  by  cross-petition  for 
contribution.— Fritts  v.  Kirchdorfer  (Ky.)  882. 

I  426.  By  answering  the  petition  after  ita 
motion  to  Strike  out  parts  thereof  had  been 
overruled  and  going  to  trial,  def^daut  wsired 
an  error  in  denying  the  motion  to  strike.— Uit- 
bum  T.  Pbcenix  Ips.  Co.  (Mo.  App.)  63. 

I  426.  Where  a  defendant  after  his  motion 
to  require  ptaintiffo  to  elect  had  been  overruled, 
answered  over,  and  went  to  trial  on  the  mer- 
its, his  action  amounted  to  an  abandonment  of 
the  motion.— Pzyor  v.  Grum  (Mo.  Aro.)  597. 

I  43S.  A  defective  all«ation  In  a  petition  In 
an  action  for  wrongful  ducbaim  Ihela  cored  by 

Sroof  and  verdict.— Kentucky  Shoe  Mb.  Co.  v. 
arraway  (Ky.)  SS2. 

I  483.  A  pleading  will  be  good  after  verdict. 
If  it  contain  allegations  from  which  every  nec- 
essary tact  may  be  inferred. — ^Eentnt^  Shoe 
Mfg.  Go.  T.  Garzaway  (Ky.)  8S2: 

PLEDGES. 

See  (battel  Mortgages. 

Error  In  Instructions  cured  by  giving  other  la- 
stmctiops,  see  Trial.  |  296. 

I  27.    The  pledgee  of  a  note  and  mmrtgage 

held  entitled  to  incur  reasonable  expenses  for 
the  protection  and  collection  of  the  serorib-.— 
Ely-Walker  Dry  Goods  Co.  v.  Colbert  (Tex. 
Civ.  App.)  705. 

I  27.  The  attorney  employed  by  the  pledgee 
of  a  note  to  preserve  ana  collect  It  Is  the  at- 
torney of  the  latter,  and  he  may  not  make  an 
unauthorized  charge  and  hold  the  [dedgor  re- 
sponsible therefor.— Ely-Walker  D17  Goods  Co. 
V.  Colbert  CTez.  CSv.  App.)  705. 

I  27.  A  pledgee  of  a  note  and  moxtssge  made 
hy  a  third  person  heU  entitied  under  praper 

circumstances  to  Incur  expenses  in  presernng 
the  collateral.- Ely-Walker  Dry  Goods  Co.  v. 
Colbert  (Tex.  Civ.  App.)  7(XS. 

I  3S.  The  effect  of  an  agreement  by  the 
pledgee  of  a  note  held  for  the  jury.— -Ely-walk- 
er Dry  Goods  Co.  r.  Colbert  CFex.  Civ.  App.) 
705. 

S  58.  In  an  action  on  a  note  secnred  by 
pledge  of  an  unmatured  vendor's  lien  note,  this 
court  propwly  foreclosed  the  lien  on  the  note 
pledged  and  ordered  the  same  sold  to  satisfx 
the  judgment  on  the  note  sued  on.  Instead  of 
foreclMung  tiie  vendor's  lien.— City  Loan  A 
Trust  Gow  T.  Sterner  (Tex.  Giv.  AwO  207. 


Of  munlci: 
<l  608. 


POLICE  POWER. 

Uty,  M*  Manldpal  Oonmations, 
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POLICY. 

Of  inssranca,  m  InmnDce. 

POLITICAL  RIGHTS. 

Suffrage,  see  Elections. 

POPULATION. 

■Judicial  notice,  Me  Bhrldence,  |  12, 

POSSESSION. 

See  Adverse  Possession. 

Of  demised  premises,  see  Landlord  and  Ten- 
ant, I  12». 

Ot  mortgaged  property,  rights  end  liabilities  oC 
parties,  see  CiiBttei  Mortgages,  |  173. 

Of  personal  property,  remedies  for  recoverr,  see 
Replevin. 

Of  real  property,  remedies  tor  recovery,  eee 

Eliectment;  Forcible  Entry  and  Detainer,  {| 

4-^;  Trespass  to  Try  Title. 
Retention       grantor,  element  of  frand  as  to 

creditors  or  snbseauent  purchasers,  see  Fraud- 

ulent  CoDveyancea,  i  146L 
Right  of  nossession,  element  of  light  of  action, 

see  Replevin,  {  8. 

POSSESSORY  WARRANT. 

Actions  for  recovery  of  personalty  founded  on 
right  of  possession,  see  Replevin. 

POSTHUMOUS  CHILDREN. 

8ee  Descmt  and  Dbtributi<Hi,  |  47. 

POST  OFFICE. 

Fresnmptions  as  to  mailing  and  delivery  of 
mail  matter,  see  Eividence,  8  71. 

I.  POST-OZTVGE  DEFARTMEHT.  POST 
OmOE«,  POlTMASTEBa,  AKD 
OTHER  07FICBRB. 

Indorsement  of  envelmes  inclosing  depoaitionB, 
see  Depositions,  8  78. 

POSTPONEMENT. 

Continnance  of  civil  actions,  see  Oontlnaance. 

Continnance  of  criminal  prosecutions,  see  Crim- 
inal Law.  a  586-608. 

Of  time  of  payment  ot  check,  see  Bills  and 
Notes,  I  9Z. 

POWERS. 

Of  attorney,  see  Principal  and  Agent 

Of  executor  or  administrator  as  to  property  of 

decedent,  see  Execnt»s  and  Administrators, 

I  158. 

Of  sale  in  mortgage,  see  Chattel  Itfortgages,  f| 
258,  287;  Mortgages,  t  341. 

PRACTICE. 

In  particular  civil  actiont  or  prooeedinffa. 

See  Attachment,  88  287-306:  Bankruptcy;  Eject- 
ment, 81  69-82;  Execution;  Forcible  Entry 
and  Detainer,  81  4-28:  Garnishment,  88  96- 
104;  Injunction,  §8  128,  130;  Partition,  88 
106,  109;  Prohibition,  8  28:  Quieting  Title,  g 
29;  Replevin:  Trespass,  8  60;  Trespass  to  Try 
Title,  88  25-47;  Trover  and  Conversion,  {  29; 
Work  and  Labor,  8  30. 

Acconnting  by  executor  or  administrator,  see 
Executors  and  Administrators,  8  470: 


Against  c<Hmecting  carriers  in  respect  to  goods 

shipped,  see  Carriers,  (  185. 
Appcnntment  ot  executor  or  administrate,  see 

Executors  and  Administiatora,  8  20. 
Appointment  of  receiver,  see  Recovers,  8  88. 
Asneasment  of  damages,  see  Damages,  68  215- 

217. 

Between  sureties,  see  Principal  and  Surety,  | 
200. 

By  or  against  assignee  or  assignors,  see  As- 
signments, 8S  121,  126. 

By  or  against  coroorations  in  fmeral,  see  Cof^ 
porations.  88  513,  518. 

By  or  against  firms  or  partners,  see  Partner^ 
ship.  88  199-21& 

By  -or  against  foreign  corporations,  see  Corpo- 
rations, 8  672. 

By  or  against  infants,  see  Infants,  88  82-110; 

By  or  asaiost  Insane  itwsons,  see  Insane  Per- 
sons, 81  91,  101. 

By  or  against  principals  or  agents,  see  Brokers, 
S  106;  Principal  and  Agent,  8  190. 

By  or  against  railroad  companies  in  general, 
see  Railroads,  f  22. 

By  or  agaiDst  telef^raph  or  telephone  companies, 
see  Telegraphs  and  Telephones,  8  20. 

For  breach  of  contract.  Bee  Contracts,  8  346. 

For  breach  of  contract  by  carrier  for  transpor- 
tation of  passenger,  see  Carriers,  8fi  274^- 
277. 

For  breach  of  contract  of  sale,  see  Sales,  H  383, 
384.  41f),  418;  Vendor  and  Purchaser,  |  330. 

For  causing  death,  see  Death.  8  lOl. 

For  change  of  venue,  see  Venue.  8{  45,  68. 

For  compoisation  ot  broker,  see  Brokers,  H 
84—88. 

For  conspiracy,  see  Conspiracy,  f  20: 

For  continuance,  see  Continuance,  }  46. 

For  delay  in  transptvtation  or  delivery  of  goods, 
see  Carriers,  8  104. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  88  228,  230. 

Vol  divorce,  see  Divorce  f|  115-168L 

For  ejection  of  paRSenger,  see  Carriers,  |  381. 

For  eqnitable  relief  against  Judgment,  see  Judg. 
ment.  81  461.  463. 

For  failure  of  carrier  to  deliver  or  for  misde- 
livery of  goods,  see  Carriers,  8  94. 

For  fraud,  see  Fraud,  88  84,  40. 

For  injuries  at  railroad  croMlngs,  see  Rail- 
roads, §S  347,  350. 

For  injuries  by  or  to  artificial  ponds,  reservoim, 
channels,  and  dams,  see  Waters  and  Water 
Courses,  8  179. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  88  819- 
822. 

For  injuries  from  fires  caused  by  operation  of 
railroad,  see  Railroads,  SS  478-484. 

For  injuries  from  negligence  In  gmeral,  see 
Negligence,  8S  lll-lil. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  8fi 
65-74. 

For  injuries  from  nuisances,  see  Nuisance,  81 
43,  54. 

For  injuries  to  animals  on  or  near  railroad 
tracks,  see  Railroads,  8fi  439-446. 

For  injuries  to  licensees  or  trespassers  on  rail- 
road property  in  general,  see  Railroads.  S  282. 

For  injuries  to  passengers,  see  Carriers,  {{  314- 
321,  347. 

For  injuries  to  persons  on  or  near  railroad 

tracks,  see  Railroads,  8  398. 
For  injuries  to  servants,  see  Uaatu  and  Serv 

ant,  S8  258-296. 
For  judgment  against  real  property  tot  taxes, 

see  Taxation,  8  641. 
For  loss  of  or  injury  to  geoda,  see  Carriers,  i 

135. 

For  loss  of  or  injury  to  live  stock,  see  Car- 
riers, 9S  228.  m 

For  malicious  prosecntion,  see  Malldoas  Pros- 
ecution, 81  56-69. 

For  new  trial,  see  New  TrUl,  81  150^  186. 
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For  separate  maintenance,  see  Hasband  and 

Wife,  }  207. 
For  wrongful  discharge  of  servaiit,  see  Master 

and  Servant,  |S  30,  40. 
On  bills  or  nof^  see  Bills  and  Notes,  11  462- 

&3& 

Od  bonds  of  public  officers,  see  Sheriffs  and 

Constables,  i  170;  Taxation,  9  570. 
On  bonds  or  undertakings  on  appeal  or  writ  of 

error,  see  Appeal  and  Error.  $f  1234,  1244. 
On  jndgnient,  see  Judgment.  i|  903-942. 
Probate  proceedings  and  actions  relating  to 

wilts  or  probate,  see  Wills.  IS  802-^1. 
Settlnnent,  ^niiiig,  and  fllh^  of  bill  <tf  exeep- 

tlons.  see  Exceptions,  Bill  of,  ijO. 
8^P]plementar7  proceedings,  see  Execntlon,  | 

To  cancel  written  instrument,  see  Cancellation 
of  Instruments,  {{  45,  47. 

To  construe  will,  see  Wills,  {  707. 

To  determine  validity  of  mnnicipal  ordinances, 
see  Municipal  Corporations,  |  121. 

To  enforce  forfeiture  for  breach  of  conditions 
in  deed,  see  Deeds.  !  168. 

To  enforce  lien  for  price  of  land  a(Ad,  see  Ven- 
dor and  Purchaser,  f  295. 

To  enfcvce  right  of  action  pledged,  see  Pledget, 
I  5S. 

To  enforce  taxes,  see  Taxation,  fl  5^-608, 

634,  641. 

To  establish  and  determine  claims  to  property 
attached,  see  Attachment,  {{  S02,  306. 

To  establish  and  enforce  trost,  see  Trusts,  IS 
359.  366. 

To  establish  and  protect  easement,  see  Bue- 

ments,  I  61. 
To  establidi  bmmdaries,  lee  Bonndariei,  11 

S7-54. 

To  establish  drains,  see  Drains,  |f  25-85. 

To  foreclose  mortgage,  see  Chattel  Mortgages, 

I  2SS;  Mortgages,  S  463. 
To  procure  Uqaw  license,  see  Intozicatlns  Llq- 

noTB,  t  74. 

To  recover  possession  of  mortgaged  property. 

see  Chattel  M<H'tgages,  |  173. 
To  recover  possession  of  pledged  property,  see 

Pledges,  1^ 
To  reform  written  Instroment,  see  BeConuatlon 

of  Instruments,  {  45. 
To  restrain  enforcement  of  taxes,  see  Schools 

and  School  Districts,  |  107. 
To  restrain  execution,  see  Ezecntion.  |  172. 
To  sell  ivoperty  of  decedent,  see  Elxecatars  and 

Administrators,  |  356. 
To  set  aside  fraudulent  conveyance,  see  Etand- 

olent  Conveyances,  |S  222-306. 
To  snpply  or  restore  records  lost  ot  destroyed, 

see  KecndSi  I  IT. 

PerMeuIor  proeeedinfft  in  oeMmt. 

See  Abatement  and  Revival ;  Appearance ;  Con- 
tinuance; Costs;  Damages,  81  153-228; 
Depositions;  Evidence;  Execution;  Judg- 
ment ;  Jury ;  Limitation  of  Actions ;  Mo- 
tions ;  New  Trial ;  Parties ;  Pleading :  Pro- 
cess;  Stipolations ;  Tender;   Trial;  Venae. 

Appointment  ot  guardian  ad  litem  or  next 

friend,  see  Insane  Persons,  |  94. 
Cmsolidation  of  actions,  see  Action,  I  57. 
Demurrer  to  evidence,  see  Trial,  {  156. 
Directing  verdict,  see  Trial,  H  168.  178. 
ExaminatioQ  of  witnessesi,  see  Witacssei,  H 

240-277. 

Instructions  to  Jnry,  see  Trial,  |{  101-296. 
Revival  of  actirai,  see  Abatement  and  Revival, 

H  73,  77. 

Settlement,  signing,  and  filing  of  bill  of  excep- 
tions, see  Exceptions,  Bill  of,  {  43. 

Transf^  of  causes  from  one  state  court  to  an- 
other, see  Courts,  |  485. 

Verdict,  see  Trial.  H  351.  365. 


Prooedurt  in  orimintU  yraseenflens. 

See  Arrest,  |  62;  Criminal  Law;  Indictment 

and  Information;  Jury. 
For  causing  death,  see  Death,  Si  95,  99. 
Habeas  corpus  proceedings,  see  Habeas  Corpus. 

Proeeiure  In  «mercUe  •f  special  or  Umitei  iuri»- 

Bankruptcy,  see  Bankruptcy. 

Eiquity,  see  Equity. 

Jostices*  courts  In  civil  cases,  see  Jaatlcea  of 

the  Peace,  |l  73-128. 
Probate  and  administration,  see  Courts,  S  202 ; 

Executors  and  Administrators,  IS  20,  356,  47a 

Procedure  in  or  hy  partioul^r  oomrt*  or  trtka- 
flOlf. 

See  Courts. 

Courts  of  appellate  Jurisdiction  in  pnrttenlar 

states,  see  Courts,  81  231,  247. 
PKriwte  coorta.  see  Crartay  S  202. 

Prveedwrv  on  review. 
See  Appeal  and  Error;  Criminal  Law,  SI  lOS^ 

1189 ;  Exceptions,  Bill  of ;  New  TriaL 
Probate  proceedings,  see  Wills,  {  884. 

PRAYER. 

For  instmctiims,  see  Orimlnal  Law,  829 1 

Trial.  IS  Mfi-261.  .  w 

For  rellex,  see  Pleading,  1  72. 

PREDICATE 

For  impeadunent  of  witnesses,  see  Tntncsae^. 
I  88& 

PRE-EXISTING  LIABlUTY. 

As  consideration  for  Ull  or  not^  sea  BlUm  anft 
Notes,  S  M. 

PREFERENCES. 

Affecting  validity  ot  conveyance  as  ta  creditor^ 
see  Fmudnient  Conveyances,  S  11& 

PREJUDICE. 

Appeal  by  counsel  to  prejndios  <d  Jnrr,  seo- 

Criminal  Law,  S  723. 
Ground  for  reversal  in  civil  actions,  see  Apped 

and  Error,  8S  1028-1073. 
Ground  for  reversal  in  criminal  caaes^  see  Crin^^ 

inal  Law.  IS  1165-1178. 
To  adverse  party,  dement  of  laches,  see  Equt- 

ty,  S  73. 

PRELIMINARY  EVIDENCE. 

Proof  of  execution,  and  authentication  «f  doco- 
menta  offered  in  evidence,  see  EviduMc^  S  372: 

PREMEDITATION. 

Element  of  murder,  see  Homicide,  H  1S6-10QL- 
286. 

PREROGATIVE  WRITS. 

See  Habeas  Gorpos;  Mandamus ;  PcoUUtlfn. 
Original  Jurisdiction  of  appellate  eonrb^  see- 
Courts,)  207. 

PRESCRIPTION. 

See  Limitation  of  Actions. 
Acqnisition  of  rights,  see  Adverse  PosMsrioB, 
1*13. 
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PRESENTATION. 

Of  claims  aninst  estate  of  decedent,  m  Ex- 
ecDtora  and  AdminiBtraton,  i  227. 

PRESUMPTIONS. 

In  civil  actiout  see  Brldenc^  If  54-89: 

On  appeal  or  writ  of  error  in  civil  actions,  see 

Appeal  and  Error.  H  901-938,  1031,  1091. 
-On  appeal  or  writ  of  error  in  criminal  prosecu- 
tions, aee  Crinunal  Law,  H  1141,  1141. 

PRETENSE. 

'See  False  Pretenses;  Fraud. 

PREVENTIVE  RELIEF. 

•See  InjonctiwL 

PRICE. 

•Of  gooda  Bold,  see  Sales,  ||  840,  3B9. 

PRINCIPAL  AND  AGENT. 

See  Master  end  Servant. 

-Criminal  responslbllit;  of  agent  for  illegal  sale 
of  intoxicating  liquors,  see  Intoxicatin'g  Liq- 
uors, S  168. 

I>eclarationB  b;  agent  as  evidence  against  prin- 
cipal, see  Evidence,  |  241. 

Independent  contractors,  see  Master  and  Seir- 
ant,  {  318. 

Jiffeneif  in'  pariicular  relation$,  ofiicea,  or  oo- 

eupationt. 

See  Attorney  and  Client;  Brokers;  Hnsband 

and  Wife,  1 138;  Railroads,  S  17- 
Agency  of  partner  for  firm,  see  Partnership,  ( 

iris. 

•Corporate  agents,  see  Corporations,  H  284,  810, 
3U&-433. 

I.  THE  reuitxoh; 

Brokers,  see  Brokers,  {  8. 

(A)  Creation  and  ExistcMce. 

S  23.  In  an  action  against  a  livery  stable 
Tteeper  for  conversion  of  property,  loaned  to 
aBKiRt  in  showing  a  horse  defendant  agreed  to 
nell  for  plaintiff,  evidence  held  to  sostain  a  find- 
ing that  the  person  who  actually  received  the 
property  from  plaintiff  was  defendant's  agent 
dn  so  doing.— Walker  v.  Lewis  (Mo.  App.)  567. 

S  23.  In  a  broker's  action  against  several 
'defendants  for  commissions  for  procuring  the 
Rale  of  realty,  evidence  held  to  sustain  a  find- 
ing that  one  defendant  authorized  negotiations 
for  the  sale  by  another  defendant,  and  that  the 
latter  and  his  son  were  the  agents  of  another 
di^fendant  In  the  transaction.— Sllla  v.  Burge 
(Mo.  App.)  60S. 

n.  MUTTTAI.  RIGHTS,  DUTIES,  AlTD 
UABIUTTES. 

Attorneys,  see  Attorney  and  Client,  S|  123.  150. 
'Corporate  officers  and  agents,  see  Corporations, 

I  sia 

(A)  BseentlOB  of  A«eaer> 

S  73.  An  agent  employing  a  cletk  held  liable 
for  the  acts  of  the  clerk  converting  money  col- 
lected for  the  principal.— Thompson  &  Co.  v. 
Taylor  (Ky.)  357. 

(B)  Conpenaation  and  Lien  of  Asent. 

Broken,  see  Brokers,  SS  54-67.  84-88- 


m.  BIOHTS  AMD  LIABrLITIEl  AM  TO 
TKIBD  FEItaOHS. 

Brokers,  see  Brokers,  |  106. 

liability  of  master  for  injuries  to  third  per- 
sons by  acts  or  omissions  of  servants  or  inde- 
pendent contractors,  see  Master  and  Servant, 
IS  302.  81& 

(A)  Powon  of  Asent. 

Authority  of  agent  of  corpo rations  In  general, 

see  Corporations,  fij  899-433. 
Authority  of  attorney,  see  Attoznqr  and  Client, 

Declarations  by  agent  as  evidence  against  prin- 
cipal, see  Evidence,  fi  241. 

8  99:  If  a  principal  permit  the  agent  to  er- 
erdse  certain  powers  continually,  it  Is  reason- 
able to  imply  authority  to  exercise  them,  as 
principals  usually  protttit  against  such  conduct 
if  opposed  to  their  wish.— Trier  Estate  v.  Hoff- 
man (Mo.  App.)  535. 

f  101.  Where  a  manager  of  a  cold  storage 
plant  who  was  clothed  with  power  to  execute 
contracts  contracted  with  defendant  to  store 
apples,  he  was  a  general  agent  of  his  prlndpal, 
ana  could  not  deny  defendants  the  privileges 
held  out  to  them,  by  the  manager,  as  an  in- 
ducement to  enter  into  the  contract— Mont- 
frametr  ft  Co.  t.  Aifcansas  CtHA  Storage  ft  loe 
Co.  (Atk.)  T68. 

I  101.  The  acts  of  an  agent  in  procuring  car- 
riage of  freight  of  his  principal  held  binding 
on  tbeprinclpaL~<Hiesapeake  ft  O.  By.  Co.  v. 
Hall  (Ky.)  372. 

<B)  UndiaelOBeA  AffOBer* 

Set-off  against  agent  in  action  by  undisclosed 
principal,  see  Set-Off  and  Connterclaim,  {  46. 

(O  Vmastborlaed  aafl  Wrongful  Acta. 

Liability  of  carrier  for  larceny  by  agent,  see 
Carriers,  |  108. 

Liability  of  municipal  corporation  for  toria  of 
officers  and  agents,  see  Mnnieipal  Corpora- 
tions, S  747. 

8  157.  The  liability  of  an  agent  holding 
money  to  be  paid  on  the  happening  of  a  con- 
tingency for  payment  of  the  money  before  the 
contingency  happened,  stated.— Conness  t.  Balrd 
CTex.  Civ.  App-fllS. 

(D)  BmtiCeatloB. 

Of  acts  of  corporate  officers  and  agents,  see 

Corporations,  8  426. 
Of  agency  of  husband  for  wife,  see  Husband 

antf  Wife,  }  ISa 

tm  HoUee  to  Aseat. 

Notice  to  insurance  agents,  see  Insurance,  | 

37&  . 

8  177.  A  principal  is  affected  with  knowledge 
of  all  material  facts  of  which  the  agent  receives 
notice  in  the  course  of  his  employment — Jack- 
son County  T.  Schmid  (Mo.  App.)  1074. 

(F)  AcMona* 
Set-off  against  agent  in  action  by  nndladosed 
prindpal,  see  Set-Off  and  Counterclaim,  |  46. 

§  190.  In  an  action  by  an  undisclosed  prin- 
cipal for  the  price  of  goods  sold  by  his  agent, 
where  the  purchaser  sought  to  set  off  a.  claim 
against  the  agent  evidence  held  snfflctent  to 
show  that  the  claim  sought  to  be  set  off  exist- 
ed at  the  time  when  the  sale  was  completed. 
—John  Mnnroe  &  Co.  t.  Adamo  (Ky.)  296. 

PRINCIPAL  AND  SURETY. 

See  Indemnity. 

Sureties  on  ttonds  of  sheriff  or  constable,  see 
Sheriffs  and  Constables.  8  170. 
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Biiretiea  on  bond*  in  judicial  prooeedingt. 
See  lojunctiom  {  241 ;  KepleTia.  {  126. 
Appeal  or  other  proceediDg  for  rerlew,  see  Ap- 
peal and  ErzorrH  1284.  1244. 

n.  WATUBE  AWP  EXTEKT  OF  LIA- 
BUJTT  OF  SUBETT. 

S  86.  A  auret7  oa  a  note  executed  since  the 
enactment  of  the  negotiable  iDstruments  law  is 
primarily  liable  therera,  and  hence  present- 
ment, demand,  protest  tor  nonpayment,  and  no- 
tice thereof  an  not  neeessajy  as  to  him.— Fritts 
V.  Klrchdorfer  ^y.)  882. 

m.  DUCHABOE  OF  StTBETT. 

J9S.  If  the  holder  of  a  note  did  not  know  of 
irepresantationa  by  the  maker  to  sureties 
thereon  as  to  the  purpose  of  executing  it,  and 
took  it  in  good  faith  in  payment  of  an  ante- 
cedent debt,  when  the  maker  represented  to  the 
sureties  that  It  was  given  for  another  purpose, 
the  Bureties  would  be  bonnd.— Lovelace  v.  Love- 
lace (Ky.)  400. 

V.  BIORTS  AMD  BEXEDIES  OF 
■UBBT7. 

<0)  Aji  to  C^-mwntw* 

Cross-complaint  against  co-surety,  see  Pleading, 
{  148. 

Matters  precluded  by  former  adjudication,  see 

Judgment,  S  617. 
Qnestfons  coosidered  on  appeal  from  judgment 

for  contribution,  see  Appeal  and  Error,  i  875. 
Transfer  of  cause  from  equity  to  law  douet,  see 

Trial,  S  11. 

Waiver  of  objections  to  CTOss-complalnt,  M« 
Pleading,  |  411. 

S  200.  In  view  of  Civ.  Code  Prac.  i  661, 
and  of  Another  statute,  held,  that  a  co-surety 
may  sue  for  contribution  in  equity  as  well  as 
atlaw,— FritU  v.  Klrchdorfer  (Ky.)  882. 

PRIOR  ADJUDICATION. 

Operation  and  effect  in  general,  see  Jn^ment, 


OOe.  817,  707-732. 


PRIORITIES. 

Of  morl^iages,  see  Chattel  Mortgages,  |  ISO, 

PRISONS. 

Payment  of  reward  for  return  of  escaped  con- 
vict, see  Rewards,  S  14. 

PRIVATE  NUISANCE. 

See  Nuisance,  %%  7-64. 

PRIVATE  ROADS. 

Defects  in  private  creasing  as  affecting  liability 

for  killing  stock,  see  Railroads,  i  413. 
Right  of  way,  see  Basements. 

PRIVILEGE. 

License  tax  on  privileges,  see  Licenses,  1  7. 

PRIVITY. 

AdroissioDs  by  privies,  see  Evidence,  }  230. 
"With  party  to  actltm,  conclusiveness  of  adjudi- 
cation, Bee  Judgment.  {|  707,  708. 

PROBABLE  CAUSE. 

For  proseentioi,  see  Mallelona  Prosecution,  H 
20-24. 


PROBATE. 

Of  will,  see  Wills,  ||  802-421. 

PROBATE  COURTS. 

See  Courts,  f  202. 

PROBATE  JUDGES. 

8e«  Judges,  S  86. 

PROCEDURE. 

See  cross-references  under  Practlcek 

PROCESS. 

Partiotilar  forma  of  writ*  or  otKor  proceaa. 
See  Execution ;  Garnishment;  Habeas  Corpus; 
Mandamus;  Prohibition;  Replevin. 

n.  SBBVKiE. 

(A)  PonoMl  S«rvlc«  !■  Oemeral. 

{  61.  The  service  of  process  in  another  state 
on  defendants  residing  there,  in  compliance 
with  Rev.  St  1890,  {  582  (Ann.  St  ifioe.  p. 
608),  Aeld  to  confer  no  jurisdiction  over  tbem. 
— Bick  V.  Maupin  (Mo.  App.)  688. 

(O)  PubllcatloB  or  Oth«v  Hotle*. 

\  96.  The  publication  of  process  against  non- 
resident individual  defendants  is  not  Invalid  be- 
cause the  affidavit  of  nonresidMice  on  which  the 
order  of  pnblicatloa  is  based  does  not  also  al- 
lege that  the  defendants  cannot  be  served  with 
the  ordinary  process  of  law^Hector  t.  Mann 
(Mo.)  1100;  Same  t.  Warren  CHo.)  1119. 

<E)  Betnra  and  Proof  of  Servtee. 

Measure  of  damages  In  action  on  bond  of  sher- 
iff for  false  return,  see  Sheriffs  and  Consts- 
bles,  f  170. 

Presumption  of  damages  from  breach  of  duty  to 
make  return,  see  Damages,  fi  4. 

IV.  ABUSE  OF  PBOOBSB. 

Malicious  prosecution,  see  Malidona  Prosecu- 
tion. 

Wrongful  garnishment,  see  Garnishment,  i  2I& 

PROFANITY- 

Profane  swearing  as  disorderly  eondnct,  see 
Disordarly  Ooodnet 

PROHIBITION. 

Against  proceedings  in  other  courts,  concurrent 
and  conflicting  jurisdiction  of  state  courts,  see 
Courts,  g  480.  I 

Of  traffic  in  Intoxicating  liquors,  see  Intoil- 
cating  Liquors.  | 

Prohibitory  injunction,  see  Injunction. 

n.  JVBISDIGTXOH.  P&OOBEDnrOI,  ' 
AMD  BELIEF. 

i  28.   In  prohibition  to  prevent  respondent  , 
from  entertaining  further  nroceedings  in  a  rait  | 
on  the  ground  of  want  of  jurisdiction  of  the-  j 
subject-matter,  qnestioos  which  go  to  the  mr- 
its  of  the  cass  cannot  be  considerad.— State  a 
rel.  Gavin  t.  Hoencb  (Mo.)  1124. 

PROMISE 

See  Contracts. 

To  answer  for  debt,  default,  or  miscairisge  of 
another,  see  Frauds,  Sutute  of,  |  26. 

PROMISSORY  NOTES. 

See  Bills  and  Notes. 
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PROOF. 

See  Grimlnal  Law,  |S  804-^60;  Depositions; 

Evidence ;  WitnesBcs. 
Atnendment  to  conform  to  proof,  see  Pleading, 

I  237. 

Barden  of  proof  in  general,  see  Evidence,  |i 
91,  96. 

Of  claima  against  decedent's  estate,  see  ExecQ- 

tora  and  Administrators,  |  227. 
Of  IcM  under  Inmnnoa  policy,  aea  Insaranee, 

I  see. 

Pleading  and  proof,  see  Pleading,  |  380, 
Reception  of  evidence  at  trial  of  clvU  action* 

In  general,  see  Trial,  li  41-105. 
Reception  of  erldntce  at  trial  of  criminal  cauaea 

in  g^ral,  see  Criminal  Law,  i|  063-676. 

PROPERTY.' 

Assets  of  estate  of  decedent,  see  Execators  and 

Administrators,  {  55. 
Conadtational  goarantr  of  right  of  property,  see 

Constitntlon^  Law,  |  98. 
Estates,  see  Estates. 

Evidence  of  value  or  market  price,  see  Evi- 
dence, H  118,  142.  525. 

Exemptions,  see  Exemptions,  IS  40-^. 

Subject  of  descent  or  distribution,  aee  Descent 
and  Distribntion,  (  8. 

Subject  of  sale  under  order  of  conrt,  tee  Execa- 
tors and  Adminlstratora,  |  329. 

Of  partuMiIor  eiattea  of  per»an*. 
See  Corporations,  |  445;   Partnership,  ||  68, 
181. 

Infanta,  see  Ottardlan  and  Ward,  |l  S8,  48 :  In- 
fanta, i  81. 

Married  women,  aee  Husband  and  Wife,  H  115- 
179. 

ParHeular  ettaUs  or  interegtt. 

See  Dower. 

Community  and  separate  promrty,  see  Hua- 
band  and  Wife.  «  258-278, 

Married  woman's  separate  property,  aee  Hus- 
band and  Wife,  H  115-179. 

Particular  tpecte*  of  propertj/. 
See    AnlmiUa ;    Good   Will ;     Improvements ; 
Mines  and  Minerals;    Waters  and  Water 
Courses. 

l^of^  and  Inmber,  aee  Logs  and  Logglnr. 

JZemeiliM  invoMng  or  affecting  property. 
See  Attachment;  ^ectment;  Execntion;  Foi^ 
cible  Entry  and  Detainer,  §8  4-29;  Fraudu- 
lent Conveyances;  Garnishment;  Injunction, 


I  29. 

Bankruptcy  proceedings,  see  Bankruptcy. 
Enforcement  of  mechanics'  liens,  see  Mechanics' 
Liens. 

Establishment  of  bonndariea,  see  Boundaries,  H 

37-54. 

Establishment  of  claim  to  attached  property,  see 
Attachment.  H  302,  806. 

Foreclosure  of  mortgages,  see  Chattel  Mort- 
gages, H  249-288;  Mortgages,  M  341,  463. 

Forfeiture  for  breach  of  condition  in  deed,  see 
Deeds,  i  168. 

Injuries  to  projierty,  damages,  see  Damagea,  iS 
108,  1J2. 

Reatraining  execution,  see  Execution,  I  172. 
Setting  aside  transfer  in  fraud  of  creditora  or 

snbseqaoit  purcbaseia,  see  Frandtilent  Con* 

veyances,  H  222-80a 

Trantfera  and  other  matter*  affecting  title. 

See  AdveiM  Possession ;  Assignments ;  Chattel 
Mortgages;  Deeds;  Descent  and  Distribu- 
tion; Qifts;  Mortgages;  Partition;  Pledgee. 

Conveyaacea,  contracts,  and  other  transactions 
between '  husband  and  wife,  aee  Husband  and 
•mte.  Si  41-49%. 


Conveyances  of  mines  and  mineral  lands,  aoft 

Mines  and  ■  Minerals,  H  54,  65. 
Dedication  to  public  use,  see  Dedication. 
Inteimixture,  see  Confusion  of  Goods. 
Sale,  see  Sales;  Vendor  and  Purchaaer. 
Sale  of  property  of  decedent,  see  Execnton  and 

Adminlstratora,  |8  329-380. 
Sale  of  property  of  ward,  see  Guardian  and 

Ward,  I  43. 
Taking  for  public  use,  aee  Eminent  Domain. 

0#«nt«a  ogain$t  .or  involving  property. 
See  Arson;    Burglary;    Forgery;  Larceny; 

Nuisance ;  Threats. 
Obtaining  property  by  false  pretenaes,  aee  False 

Pretenses. 
Bobbery,  soe  Robbery. 

I  4.  A  building  la  not  necesaarilv  part  of 
the  leal  estate.— Maraball  v.  Moote  (Mo.  App.) 
585. 

PROPOSALS. 

Bids  for  contracts  with  municipal  corporations,. 
Municipal  Corporations,  §  335. 

PROPOSITIONS. 

Accompanying  assignment  of  errors,  see  A^ieal 
and  Error,  |  742. 

PROSECUTING  ATTORNEYS. 

See  District  and  Pxoaeenting  Attorneys. 

PROVINCE  OF  COURT  AND  JURY. 

See  Criminal  Law.  IS  741-764;  Trial,  H  ISO- 
ITS,  191,  191 

PROVISIONAL  REMEDIES. 

See  Attachment;    Gamlahmeat;  Injunction; 
BeceiTers. 

PROVISO. 

In  statutes,  aee  Statutes,  |  228. 

PROXIMATE  CAUSE. 

Of  Injury  in  general,  aee  Negligence,  S  S2. 

Of  Injury  from  fire  on  or  near  railroad  right  of 

way,  see  Baiiroads,  $|  464,  465. 
Of  injury  to  animals  on  or  nearTailroad  tracks, 

see  Railroada,  |  425. 
Of  Injury  to  servant,  see  Msster  and  Servant, 

S96. 

PUBLICATION. 

Of  notice  aa  to  condition  of  grain  In  warehouse, 

see  Warehousemen,  f  8. 
Of  process,  see  Procesa,  §  96. 

PUBLIC  CORPORATIONS. 

See  Gonnties;  Munldpal  Gorporattous. 

PUBLIC  DEBT. 

See  Counties,  f  192;  Municipal  Corporations, 
966;  Schools  and  S<£ool  Districts, H 

PUBLIC  DOMAIN. 

See  Public  Lands. 

PUBLIC  FUNDS. 

See  Conntlee,  }  192;  Municipal  Corporations, 
Si  867,  966. 

PUBLIC  GRANTS. 

See  Public  Lands. 
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PUBLIC  HIGHWAYS. 
PUBLIC  HOUSES. 

See  iDnkeepera. 

PUBLIC  IMPROVEMENTS. 

£ee  Dtain*;   HlriiwaTi;   MunleipBl  Corpora- 
tioiu.  fS  280-m. 

PUBLIC  LANDS. 

m.  DIBPOSAI.  OF  I.AKDI  OF  THE 
STATES. 

Caocellatlon  of  patent  in  tretpass  to  try  title, 

see  TreBpasa  to  Trj  Title,  S  47. 
Belief  awarded  in  trespasB  to  try  title  to  lands 

purchased,  see  Trespass  to  Try  Title,  {  47. 
Validity  of  laws  relatutg  to  sale  as  interference 

with  vetted  ligfats,  see  Constltatlonal  Law, 

I  98. 

8  173.  Where  the  purchaser  of  school  land, 
After  cancellatioa  for  abandonment,  voluntari- 
ly made  a  second  aivHcation  and  was  award- 
ed a  second  allotment,  he  acquiesced-  in  the 
cancellation  of  his  first  purchase. — Williams  t. 
Uobison  (Tex.)  tS5. 

I  173.  Under  the  facts,  cue  who  made  a  bid 
for  school  lands  held  not  entitled  to  an  award. 
— Hobbs  T.  Robison  (Tex.>  89. 

S  173.  Under  Act  18S3  (Acta  18th  Lec.  c. 
£o)  every  new  county,  whether  organized  or 
unorganized  at  the  date  of  the  passage  of  Act 
1881  (Acts  17th  Jjeg.  c.  61),  held  entitled  to  four 
leagues  of  land  for  school  purposes. — Holmes 
V.  RobisoQ  fTex.) 

I  173.  A  certificate  of  three  years'  occapan- 
«y  of  school  lands  Is  not  conclusive  as  asainst 
A  claimant  whose  rights  accrued  before  the  is- 
suance of  the  certlficate.-^ilmore  T.  Lock- 
wood  (Tex.  CIt.  Api).)  111. 

S  173.  Under  Acts  1895.  pp.  63,  64,  65,  68. 
>c.  47,  SS  3,  8,  9,  16^  a  purchaser  of  timber  buy- 
ing the  land  pursuant  to  the  act  held  not  obliged 
to  settle  on  the  land  in  order  to  get  title.— 
Hooks  v.  Klrby  (Tex.  Civ.  App.)  166. 

I  173.  Acts  1901,  p.  296.  c.  125^  8,  held  to 
change  the  law  as  fixed  by  Acts  1895,  p.  68,  c. 
47,  9  Itt,  that  an  owner  of  timber  could  pur- 
chase the  land  itself  without  settliug  on  the 
Hand.— Hooks  v.  Kirby  (Tex.  Civ.  App.)  luti. 

§  173.  Acts  1895,  p.  68,  c.  47,  8  16,  held 
mot  to  limit  an  owner  of  timber  to  purchase 
only  the  land  on  which  timber  is  left  at  the 
time  of  the  purchase. — Hooks  t.  Kirby  (Tex. 
Civ.  App.)  156. 

I  174.  Land  certificates  prior  to  their  loca- 
tion are  personal  property  which  may  be  trans- 
ferred as  any  other  chattel.— McLain  t.  Pate 
(Tex.  Civ.  App.)  71& 

S  176.  A  patent  to  school  land  held  not  sub- 
ject to  attack  by  subsequent  purchaser  of  school 
land.— Millar  v.  Ward  (Tex.  Civ.  App.)  440. 

8  176.  A  patent  for  a  survey  of  land  will  not 
ite  held  void  because  of  difficulty  in  determiniti^ 
its  locality,  or  because  it  is  not  susceptible  of 
beinjt  located  in  the  usual  way,  where  there 
«xiBts  any  means  of  identifying  the  land  sought 
to  be  included.— Finberg  t.  Gilbert  (Tex.  Civ. 
App.)  9T9. 

8  178.  A  vendee  of  a  purchaser  of  land,  er- 
roneously classified  as  "grazing  land"  held 
not  an  iunocent  purchaser  as  against  an  owner 
■of  timl>er,  who  purchased  the  land  under  the 

SrovtsionB  of  Acts  1885,  p.  68.  c.  47,  f  16.— 
looks  T.  Kirby  (Tex.  Civ.  App.)  156. 


I  178.  A  contractor  agreeing  to  convey  sdiool 
land,  when  aa  action  involving  the  title  thereto 
should  have  terminated  favorably  to  the  con- 
tracting party,  held  not  invalid.- Hudmaa  v. 
Henderson  (Tex.  Civ.  App.)  186. 

PUBLIC  UWS. 

See  Statute!. 

PUBLIC  NUISANCE.  . 

See  Nuisance,  {  76. 

PUBLIC  PROSECUTORS. 

See  District  and  Profeenting  AttomeyiL 

PUBLIC  RECORDS. 

See  Becords. 

PUBLIC  REVENUE 

See  Taxation. 

PUBLIC  SCHOOLS. 

See  Schools  and  School  Districta,  ||  10-13L 

PUBLIC  SERVICE  CORPORATIONS. 

See  Carriers ;  Corporations ;  Railroads ;  Street 
Railroads ;  Warehousemen. 

Interstate  commerce  laws,  see  Commerce. 

TelegrajA  and  telephone  companiea,  sea  Tele- 
graphs and  l^ephones. 

PUBLIC  USE. 

Dedication  of  property,  see  D^ cation. 
Taking  property  for  public  use  in  genenl*  see 
Eminent  Domain. 

PUBLIC  WAYS. 

See^^^^wvjn;   Mnnidpal  Corporatioits,  H 

PUBLIC  WORKS. 

SftB^^^iUoi^Hi^wi^ ;   Monldpal  CMpois- 

PUNISHMENT. 

For  crime  in  general,  see  Criminal  Law*  {  1223L 
For  larceny,  see  Larceny,  i  Si. 

PUNITIVE  DAMAGES. 

See  Damages,  |  21S. 

PURCHASERS. 

See  Sales ;  Vendor  and  Purchaser. 

QUALIFICATIONS. 

Of  expert  witnesses,  see  Evidence.  {  537. 

Of  municipal  officers,  see  Muntdpal  Corpora- 
tions, I  145. 

Of  witnesses  in  general,  see  Witnesses,  U  40- 
160. 

QUALIFIED  FEE. 

Construction  of  wills,  see  WiHs,  |  603, 

QUANTUM  MERUIT. 

See  Work  and  Labor. 

QUASHING. 

Garnishment  proceedings,  see  Qamishment,  8 
97. 
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Indictment  or  information,  M«  IndlctnwBt  and 

Information,  |  140. 

QUESTIONS  OF  LAW  AND  FACT. 

In  civil  actions,  see  Trial,  SI  130-178,  191. 194. 
In  crimfnai  prosecutions,  see  Criminal  Law,  H 
741-704.  " 

QUIA  TIMET. 

See  Qnietins  HHt. 

QUIETING  TITLE. 

Tax  titles,  see  Taxation.  |  80S. 

IZ.  PBOCEEDIiroS  Ain>  BELIEF. 

ConclnslTcnesa  of  jadgment  aa  to  persons  not 
parties,  see  Judgment,  f  707. 

i  29.  A  suit  to  quiet  title  held  barred  by 
ladies.— Blank  t.  Huddleston  (Ark.)  786. 

QUITCLAIM. 

Grantee  In  quitclaim  deed  as  bona  flde  pur- 
chaaer,  see  vendor  and  Purchaser,  |  224, 

QUO  WARRANTO. 

Oriiiinal  Jurisdictlm  of  Supreme  Court,  see 
Courts,  i  2OT. 

RAILROADS. 

See  Street  Bailroads. 
As  employers,  see  Master  and  Servant 
Carriafe  of  goods  and  passengers,  see  Carriers. 
Concurrent  legnlatlons  by  state  and  United 

States  of  hours  of  serrioe  of  employ^,  see 

Commerce,  S|  8,  68. 
Power  of  Congress  to  prescribe  qualifications, 

duties  and  liabilltes,  of  employte  of  railroads 

ttDfcaged  in  Interstate  commerce,  see  Commerce, 

8  8. 

Belief  department  for  employ^,  effect  of  re- 
ceipt of  benefits  on  liability  of  railroad  for  in- 
to  employ^,  see  Master  and  Servant,  | 

Taxation,  aee  Taxation,  |  14S. 

J,  OOMTBOI.  AKD  BEOUIiATIOlT  DT 
OEBBBAI.. 

Beffulatlon  of.  as  regulation  of  commerce,  see 
Commerce,  i  58. 

H.  BAH^ROAD  COMPAiriES. 

Evidence  of  authority  of  station  agent,  see  Cor- 

^rations.  |  432. 
Liability  of  railroad  company  for  spread  of 

conUgiouB  disease  throngn  negllgenoe  of  aerr- 

ants,  see  Negligence,  (  1. 

I  17.  The  rights  of  a  person  entering  into 
a  contract  to  perform  services  for  a  railroad 
company  with  its  station  agent  do  cot  depend 
upon  the  actual  limitations  placed  on  the 
nicent's  authority,  but  upon  the  apparent  scope 
of  hia  authority  and  the  conduct  of  the  com- 
pav  subaequmt  to  his  empi<HrmenL— Cincin- 
nati. N.  O.  ft  T.  P.  B.  Cu  T.  Ashunt  (Ky.) 
303. 

f  22.  Under  Laws  1901,  c  27,  an  action  for 
injuries  to  a  bntkeman  on  a  sawmill  railroad 
kew  triable  In  the  county  where  plaintiff  resid- 
ed and  the  injury  occurred,  though  the  defend- 
ant receivers  of  the  sawmill  company  and  the 
company  had  their  principal  office  In  another 
connty.— Becelvers  o.?  Kirby  Lumber  Co.  v. 
Lloyd  (Tex.)  003. 


T.  BIOHT  or  WAT  AMD  OTHBB  HT* 

TEBESTi  nr  liAim. 

Acquisition  of  rights  under  power  of  eminent 

domsin,  see  Eminent  Domain. 
Condemnation  of  property  for  right  ot  way,  ele> 

ments  of  eranpensatlon,  tee  Eminent  Dmnain, 

f 

Injuries  to  surface  soil  by  mining;  see  Mines 
and  Minerals,  |  122. 

Vm.  mDEBTEOHESS,  SECUBITZBi, 
UEKB,  AMD  XOBTOAOES. 

(A)  Hatw*  KM*  Bstemt  of  I^iaMUtlea. 

f  161.  Under  Kirtiy's  Dig.  H  6661-66G3  held 
that  a  lien  against  a  railroad  for  injuries  not 
incorporated  in  a  judgment  for  the  Injury  when 
rendered  could  not  be  incorporated  by  amend- 
ment after  expiration  of  the  term.— St  Louis  St 
N.  A.  B.  Go.  V.  Bratton  (AA.)  752. 

X,  OPEBATIOM. 

Carriage  of  passengers,  see  Carriers,  U  234- 
400. 

Injuries  to  emplojrCs,  see  Master  and  Servant, 
«  92-29a 

(B)  natatory*    Maalolpal,    wmA  Ofleial 

BavaXatioas* 

I  244.  An  Inspection  car  of  a  railroad  held 
a  locomotive  engine  within  a  city  ordinance 
and  Rev.  St.  1^,  |  1102  (Ann.  St.  1906,  p. 
938).— Mudd  T.  Hlssonri,  K  &  T.  By.  Cow  (Mo^ 
App.)  69. 

(C)  c:oB*aalM  and  Persona  UaUe  for  la- 

Jarloa* 

Care  required  of  lessee  a*  to  paasengen,  aee 

Carriers,  |  306. 
Injuries  to  passengers,  see  Carriers,  |  306. 

(D)  Xnjarlee  to  Lleeasees  or  Troapassera 

la  Geaoral* 

Assumptions  as  to  facts  in  Inatroctiona,  aee 

Triaf  1 191. 
Ejection  from  passenger  traiuL  aea  Oarrien;  U 

350-381.  ,  . 

S  274.  A  carrier  Acid,  as  a  matter  of  law  not 
guilty  of  negligence  in  permitting  a  wheel  to 
remain  In  a  dangerous  portion  on  a  depot  plat- 
form.— Kasey's  Adm'r  Louis^lle,  H.  &  St.  Li 
Ry.  Co.  (Ky.)  38ft 

I  274.  lite  servants  of  a  railway  company 
Md  bound  to  exercise  ordinary  care  to  pre- 
Tent  Injuring  perstms  rightfully  on  a  depot 

8 latform.— International  &  O.  N.  By.  Co.  T. 
:ent  (Tex.  Ot.  App.)  179. 

I  27Ek  A  railroad  crew  must  anticipate  the 
presence  of  persons  about  a  car  on  a  private 
aiding  not  ready  to  be  moved,  in  ctiarge  of  the 
shipper,  and  should  not  bump  against  it  without 
notice.— Plttsbun,  G.  &  St.  L.  By.  Co.  t. 
Schanb  (Ky.)  885. 

S  275.  A  car  wheel  company  maintaining  a 
switch  track  connected  with  a  railroad,  pladng 
a  barrier  on  the  track  to  separate  the  part  on 
which  repair  work  should  be  done  from  that 
on  which  switching  cars  should  be  done,  need 
not  provide  a  barrier  sufflcient  to  withstand  an 
unusual  and  onnecesaary  impact  of  a  car  against 
the  barrier.— Houston  &  T.  C.  R.  Co.  t.  Hanks 
(Tex.  Civ.  App.)  136. 

8  278.  In  an  action  against  a  railroad  company 
for  personal  injuries  from  stepping  on  a  spike  in 
a  plank  left  exposed  by  defendant's  servants  In 
repairing  a  station  platform,  plaintiff  held  as  a 
matter  of  law  guilty  of  contributonr  negligence, 
barring  a  recovery.— Hanna  v.  St.  Louis  &  S.  F. 
R,  R.  Co.  (Alt.)  614. 

I  27S.  The  general  rule  that  the  question 
whether  a  person  injured  on  a  railroad  platform 
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is  blameleM  in  bb  owQ'condoct  it  for  tiie  Jaiy 
held  not  to  apply  where  the  danger  la  known  to 

the  iojored  penon^  and  he  takes  no  precanUon 
whatever  lor  his  own  safety. — Haooa  T.  St. 
Louis  &  S.  F.  B.  R.  Co.  (Ark.)  514. 

f  278.  In  an  action  for  injuries  to  plaintiff 
on  defendant'i  depot  platform,  evidenee  held 
not  to  show  that  be  assumed  the  xidi.— Inter- 
national &  O.  M.  Ry.  Co.  T.  Kent  (Tex.  Civ. 
App.)  179. 

{  279.  The  liabtiity  of  a  railroad  for  the  act 
of  its  switching  crew  encaged  in  switching  cars 
on  the  tracJk  of. a  manuiactarer,. causing  ugary 
to  an  employ^  of  the  manufacturer,  ketd  to  de- 
pend on  the  neglifjence  of  the  crew  and  of  the 
employe's  guilt  or  iDDocence  of  contributory  neg- 
ligence.—Houston  &  T.  C.  R.  Co.  Hanks  (Tex. 
Civ.  App.)  136. 

S  281.  Members  of  a  switching  crew  engaged 
in  switching  cars  on  the  track  of  a  manufac- 
turer held  the  servants  of  the  railroad,  making 
It  liable  for  their  negligence.— HoastOD  &  T.  C. 
R.  Co.  y.  Hanks  (Tex.  Civ.  App.)  136. 

{  281.  The  act  of  a  railroad  section  fore- 
man in  bringing  his  child  afflicted  with  smallpox 
to  a  section  house  held  not  within  the  scope  of 
his  employment.— Mellody  r.  Missouri,  E.  &  T. 
Ry.  Co.  of  Texas  (Tex.  Civ.  App.)  702. 

8  282.  In  an  action  for  injuries  to.  plaintiff 
while  working  on  a  flat  car,  caused  by  a  coUi- 
fion  with  loaded  cars  allowed  to  run  down  the 
track,  held,  nnder.  the  pleading  and  evidence, 
that  it  was  not  error  to  fail  to  limit  the  jury 
in  determining  .defendant's  negligence  to  the 
consideration- 'Of  the  acts  of  the  persons  on  the 
loaded  cars  alone.— Chesapeake  &  O.  Ry.  Co. 
V.  Conley  (Ky.)  861. 

8  282.  Injuries  to  a  workman  on  a  flat  car 
on  defendant's  aide  track  held  caused  by  a  reck- 
less disregard  of  life  on  the  part  of  defendant's 
servants,  justifying  a  recovery  of  exemplary 
damages^— Chesapeake  St  O.  Ry.  Co.  v.  Conley 
(Ky:)  861.  ■ 

i  282.  In'  a  suit  for  injury  to  a  person  at 
work  under  a  box  car  on  ,a  aiding  when  other 
cars  are  pushed  thereon,  held  that  he  sufficient- 
ly stated  his  case  for  negligence  against  the 
railway  company.— Pittsburg,  C,  G.  &  St.  L. 
Ry.  Co.  V.  Schaub  (Ky.)  885. 

I  282.  In  an  action  for  injuries  to  plaintiff 
on  defendant's  de^t  platform,  evidence  held 
to  make  the  question  his  contributory  neg- 
ligence one  tqir  the  jury. — International  &  G.  N. 
Ry.  Co.  V.  Kent  (Tex.  Civ.  App.)  179. 

(F)  AoeldeMts  at  CroMlass. 

Admissibility  of  negative  evidence,  see  Evidence, 
8  147. 

8  327.  The  law  does  not  require  one  to  stop, 
look,  and  listen  before  crossing  a  railroad  track, 
but  only  to  exercise  ordinary  care.— Chesapeake 
&  O.  Ry.  Co.  V.  Hawkins  (Ky.)  836. 

8  347.  Evidence  as  to  speed  held  admissible 
on  the  question  of  contributory  negligence. — 
CliesapesKe  &  O.  Ry.  Co.  t.  Brnshear's  Adm'x 
(Ky.)  277. 

8  350.  The  weight  of  testimony  of  witness- 
es, who  were  In  a  position  to  have  heard  the 
whistle  on  an  approaching  train,  that  It  was 
not  sonnded,  is  for  the  jnry.—Chesspeake  &  O. 
I^.  Co.  T.  Brnshear's  Adm'x  (Ky.)  277. 

8  3«S0,  In  an  action  for  injuries  at  a  railroad 
crossing,  whether  plaintiff  exercised  ordinary 
care  held  for  the  jury.— Chesapeake  &  O.  Ry. 
Co.  V.  Hawkins  (Ky,)  836. 

8  350.  In  an  action  for  the  death'  of  a  child 
while  attempting  to  pass  under  a  train,  the 
question  whether  ordmary  care  required  the 
rondnctor  to  look  if  persons  were  nnder  the 
train -befim  starting  Upheld  for  the  Jury.-^MIs- 


souri,  K.  &  T.  Ry.  Co.  of  Texas  t.  ^nendo' 
(Tex.  CiT.  App.)  9081 

<a)  lajwrles  to  FersoM  om  or  m*mr  Vrmota. 

Injuries  to  persons  on  or  near  street  railroad 

tnicks,  see  Street  H"»^'H,  H  Sl-lOS. 
Positive  and  negattrs  testimoiv,  aee  BFidence, 


I  360^  A  railroad  company  is  not  liable  for 
injuries  resulting  from  plaintiff's  team  running 
away  on  taking  fright  at  the  ordinary  udae  by 
the  sudden  e8<»pe  of  steam  from  a  loe(nnotiv& 
—Ford  v.  Houston  A  T.  a  B.  Co>  (Tftx.  Civ. 
App.)  71B. 

S  376.  Trainmen  held  not  negligent  in  oper- 
ating the  train  after  discovering  decedent's  peril 
on  the  traclc. — Cobb's  Adm'x  v.  Louisville  &  N. 
R.  Co.  (Ky.)  831. 

I  377.  Du^  of  trainmen,  upon  seeing  tme 
upon  the  trade,  stated.— Cobb's  Adm'x  t.  Loois- 
vlUe  A  N.  R.  Co.  (Ky.)  8S1. 

8  381.  One  who  voluntarily  undertakes  to 
drive  through  railroad  yards  for  his  own  con- 
venience rather  than  to  drive  farther  around  as- 
sumes the  risk  of  his  team  becoming  frightened 
at  steam  suddenly  escaping  from  a  locomotive- 
Ford  T.  Houston  &  T.  C.  R.  Go.  (Tex:  Civ.  Avp.) 
715. 

8  308.  Elvidenee  held  to  show  that  the  noise 
from  escaping  steam  which  frightened  plain- 
tiff's team  causing  it  to  run  away  was  the  ordi- 
nary and  usual  ncuse  made  by  steam  escaping 
from  the  safety  valve  <^  a  steam  engine. — Ford 
V.  Houston  &  T.  C.  R.  Co.  (Tex.  Civ.  App.)  715. 

(H)  iMjvrlea  to  Amlmals  ok  or  aoar  Tracka* 

Admissions  in  answer,  see  Pleading,  |  129. 

I  407.  Trainmen  not  knowing  of  the  pres- 
ence of  a  horse  near  the  track  do  not  make  the 
railroad  liable  for  frightening  the  horse  by 
noises  unless  they  are  unusual  and  unnecessary. 
-Christie  v.  Loulsrille  A  N.  B.  Go.  (Ky.)  706. 

8  413.  Under  Sayles'  Ann.  Civ.  St.  1897, 
art.  4427,  held  that,  where  a  railway  put  in  a 
crossing  and  gates  not  req^uired  under  the  stat- 
ute, they  were  liable  for  injury  to  animals  es- 
caping onto  the  tracks  through  these  gates-— 
Chicago,  R.  I.  &  G.  Ry.  Co.  v.  Wilson  (Tex. 
Civ.  App.)  132. 

I  415.  A  railroad  held  under  no  duty  to 'keep 
a  lookout  for  an  animal  unlawfully  running  at 
large.- Missouri,  K.  &  T.  Ry.  Co.  ot  Texas  v. 
Byrd  (Tex.  Civ.  App.)  73& 

8  419.  A  railroad  held  under  no  duty  to  look 
out  for  a  horse  on  the  track  until  the  horse  is 
discovered  in  a  place  where  it  is  reasonably  to 
be  expected  that  he  will  be  injured. — Misaoari, 
K.  &  T.  Ry.  C!o.  of  Texas  t.  Byrd  (Tex.  Civ. 
App.)  738. 

8  419.  EmphvCs  of  a  railroad  must  oxerdse 
ordinary  care  to  avoid  injuring  animals  unlaw- 
fully running  at  lam,  if  they  know  of  their 
presence.— Missouri,  K.  &  T.  Ry.  Co.  Texas 
V.  Byrd  (Tex.  Civ.  App.)  998. 

8  421.  Although  a  mare  was  a  trespasser  on 
a  railroad  track,  if  the  negligence  of  the  railroad 
company's  employ^  was  the  proximate  cause 
of  her  death,  the  company  is  liable. — Missousi, 
K.  &  T.  By.  Co.  of  Teiaa  v.  Byrd  (Tex.  Ov. 
App.)  993. 

8  425.  A  finding  that  negligence  in  the  opera- 
tion of  a  train  at  an  excesuve  speed  was  the 
proximate  cause  of  the  killing  of  an  animal  on 
the  track  cannot  be  sustained  In  the  absence 
of  proof  of  causal  connection  between  the  neg- 
ligence found  and  the  accident — Missouri,  K.  « 
T.  Ry.  Co.  tA  Texas  t.  Byrd  (Tex.  Ch,  App.) 
73a 

f  4S9.  The  Mtitton  in  an  action  for  dooUe 
damage  fbr  killing  stodc  iteder  Rev.  St.  1899. 
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f  1105  (Abd.  St.  1906,  p.  MSi,  tufArient 
as  against  a .demarrer.— Creason  v.  Missqurl,  K. 
&  T.  Ry.  Co.  (Mo.  App.)  572. 

I  441.  One  nuing  a  railroaa  Tor  fiilghteiitiu 
his  bone  by  permittisg  the  eogine  to-  emit 
steam  bai  the  bardea  of  provibg  that  tbe  cylin- 
der cocks  wen  kept  open  longer  tbao  necessary. 
— Christie  t.  Louisville  &  N.  R.  Oo.  (Ky.)  796. 

S  441.  Under  Comp.  Laws  N.  M.  1897,  M 
98,  241,  242,  the  owner  of  an  animal  killed  oa 
a  rmllrosd  track  cannot  recoTer  wltbont  proof 
of  negligrace,  independent  of  sectiMia  241,  242. 
—Porter  v.  SS  Paso  &  8.  W.  By.  Oa  (Tex.  dr. 
App.)  7oa 

J 441.  Where  beeause  an  animal  wfts  unlaw* 
ly  ronning  at  large  the  railroad  owed  no 
duty  to  look  out -for  the  antaal,  it  could  not  be 
presumed  from  the  fact  that  the  trad  was 
straight  when  the  animal  waa  killed,  and  the 
Tiew  oDOfaetmcted.  lhat  the  employes  discovered 
the  animal  on  the  track.—MlB8oiiri,  K.  &  T. 
By.  Co.  ot  Texas  v.  Byrd  (Tex.  Civ,  App,)  788. 

I  443.  Evidence  in  an  action  against  a  raU- 
roftd  company  for  Idlling  animals  on  Its  track 
held  to  warrant  a  finding  that  the  injury  oc- 
curred In  the  county  alleged  in  the  complaint.— 
St.  LoqIs,  I.  sr.  ft  S.  R.  Ca  v.  Weatherly  (Ark.) 

I  443.  Evidence  in  an  action  against  a  rail- 
road for  fri^tening  a  horse  htl4  not  to  show 
negligence  la  the  operation  of  the  train.— Cbria- 
tie  T.  LonlsriUa  ft  N.  K.  Co.  (Ky.)  786. 

I  443.  In  an  action  for  the  killing  of  a  horee, 
unlawfully  running  at  large,  by  a  train  running 
at  an  excessive  speed,  evidence  held  insufficient 
to  show  that  the  railroad  employOi  discovered 
the  horse  to  be  where  be  might  be  expected  to 
be  injured  by  the  train  In  the  manner  they  op- 
erated it.— Misaonri,  K.  &  T.  By.  Co.  of  Texas 
V.  Byrd  (Tex.  Civ.  Am>.)  738. 

I  443.  In  an  action  for  the  death  of  a  mare 
struck  by  defeodant's  train,  evidence  Aeld  to 
sustain  a  finding  that  the  negligence  of  de- 
fendant's employes  running  the  train  at  a  speed 
forbidden  by  an  <nrdiiiance  was  the  proximate 
cause  of  the  Injury— Missouri,  K.  &  T.  Ry.  Co. 
of  Texas  v.  Byrd  (Tex.  Civ.  App.)  993. 

f  446.  In  an  action  against  a  nllroad  com- 
pany for  killing  animals  on  its  track,  evidence 
held  sufficient  to  carry  the  question  of  tbe  com- 
pany's negligence  to  the  jory.— St.  Louii^  X.  M. 
ft  S.  R.  Co.  T.  Weatherly  <Ark.)  1081. 

(n  Fives. 

Amendment  to  conform  to  proofs,  see  Pleading, 
1  237. 

Bei^^and  secondary  evidence,  see  Evidence,  { 

Hearsay  evidence,  see  Evidence,  (  318. 
Measun  of  damages  for  Injuries  to  grass,  see 

Damages,  I  112. 
Opinion  evidence,  see  Evidence,     471,  501. 
RespODsiveneBS  of  answers  to  interromtories  as 

to  origin  oi  fiic,  see  Depositions,  S  64. 

{  454.  Statement  of  duty  of  railroad  as  to 
spark  arresten  on  locoipotive^TexaB  Cent.  R. 
Co.  T.  Quails  (lex.  Gfr.  App.)  140. 

I  4S7.  The  servants  of  a  railroad  going  to 
the  rescue  of  property  threatened  by  destruc- 
tion by  fire  set  by  an  engine  held  required  to 
use  oMinary  care  to  see  that  tbe  fire  isput  out 
before  leaTbK<^9^  Worth  ft  D.  C.  Ry.  Co. 
T.  Artlrar  fTu.  Cttr.  App.)  213. 

S  464.  Ttia  bnidMi  vi  pnot  la  an  aetioo 
anUnst  a  railroad  for  injuries  by  fire  stated. 
Rev.  fit.  1889. 1 1111  (Ann.  St.  190^  p.  868)^ 
Waddeft  t.  Cailcago  ft  A.  Ry.  Co.  (plit,  App.) 

58a 

i  466.  A  fire  set  by  an  engine  Add  tbe  jprox- 
imate  cause  of  tbe  destruction  of  a  building.— 


FL  Worth  ft  J>.  &  By»  Co.  T.  Ajthar  (lex.  CiT' 

App.).  213. 

I  478.  A  petition  in  an  action  against  a 
rnllroad  for  fire  set  by  engines  held  to  state  a 
cause  of  action^IlUnt^  Cent  R.  06.  t.  Frost 
(Ky.)  821. 

I  481.  Evidence  Aeld  admissible  In  an  action 
for  fire  set  by  a  locomotive  to  rebut  evidence 
that  defendant's  engines  were  propcxly  SQulp- 
ped  with  roark  arresters.— Texas  Cwt  B..  Co. 
T.  Quails  (Tex.  Civ.  App.)  140. 

f  482.  BMdence  AeM  sofBdent  to  anthorise  k 
finding  that  hot  jounal  bnes  xm  a  freight  car 
set  fire  to  hay.— <niicafo,  R.  I.  ft  F.  Ry.  Co.  t. 
Dyal  (ArtTrh. 

S  482.  Evidence  held  to  furnish  the  Juiy  a 
basis  on  which  to  enable  them  to  reach'  a-  fair 
valuation  of  a  fence  destroyed  by  fin.— Illinois 
Cent.  R.  Co.  V.  Frost  <Ky.)  821. 

S  484.  Evidence  held  to  raise  a  question  for 
the  Jury  whether  the  fire  which  destroyed  plain* 
tiff's  property  was  caused  by  sparks  from  de- 
fendant's locomotive.— Vandertrargh  t.  St.  Louis 
ft  S.  F.  R.  Co.  (Mo.  App.)  663. 

I  484.  Whether  a  fire  was  set  by  one  of  de- 
fendant's locomotives  held  for  the  jury.— Wad- 
dell  V.  Chicago  ft  A.  Ry.  Ca  (Mo.  App.)  688. 

1  484.  Negligence  of  defeBdaut  ln  a  certain 
respect  h€l4  Improperly  submttted  to  the  Jury 
as  a  ground  of  recovery;  It  not  bsvlac  owi 
pleaded  or  proved.— Texas  Cent,  B.  Co.  t.  Quails 
(Tex.  Civ.  AppJ  140.  .  , 

RAPE. 

Grounds  for  omtlananee,  see  Criminal  Law.  I 

696.  - 

I.  orrawsEs  awd  BsspoinuBiuTT 

THIBREFOB. 

S  6.  Force  hdd  not  essential  to  statutoi? 
rape  under  Ky.  St  1 1156  (RnaseU's  St  i  877S). 
—Perkins  v.  GconmonweslUi  (Ky.)  794.  . 

I  13.  'TJnlawfnl  assault  held  not  essential  to 
statu toiy  rape  under  Ky.  St  S  1155  (Rassell's 
St.  fl  3773).— Perkins  t.  Cwnmonwealth  (Ky.) 
794. 

n.  PBOtxoimoir  AMD  pmosHKEirr. 

<A)  iBUatsaent  amA  iMtonwtioA. 

Election  between  counts,  see  Indictment  and 
Information,  1 132. 

t  33.  .  A  variance  In  the  name  ot  prosecutrix 
as  recited  in  an  indictment  for  rape  and  her 
real  name  as  it  appeared  from  her  testimony' 
held  Immaterial,  the  names  being  idem  smans. 
—Rowan  v.  State  (Tez.  Or.  App.)  668. 

(B)  Kvldeaoc. 

Best  and  secondary  evidence,  see  Criminal  Law, 

I  3oa 

Opinion  evidence,  see  Criminal  Law,  (  448. 

S  43.  In  a  pro^cutlon  for  nipe  evidence  that 
the  prosecutrix  gave  birth  to  tbe  child  some  nine 
months  after  she  testified  that  She'  bad  inter- 
course with  defendant  was  conqMtent*— Druid  t. 
Commonwealth  (Ky.)  866. 

i  44.  In  «  prosecution  for  rape,  evidence  tka-t ' 
accused  gave  prosecutrix  some  candies  and  a 
xiug  prior  b>  the  alleged  Intercourse,  which  was 
obtained  with  prosecntrix's  consent,  held  admis- 
sible.—Rowan  V.  State  (Tex.  Ct.  App.)  668.  ■ 

8  52.  Evidence  on  statutory  rape  held  to  au- 
thorise a  finding  (hat  pioseentrix  was  under  16 
yean  tdd.- Perkins  v.  Oommohwealtb  (Ky.)  794. 

S  52.  Evidence  held  suffident  to  waxnnt  a 
conviction  of  statutory  rape. — Perkins  v.  Com- 
monwealth (Ky.)  794.  . 
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f  54.  Id  a  prosecDtion  for  rape,  evidmce  held 
to  niBtaiQ  a  verdict  of  guilty.— Drain  v.  Com- 
oicHiwealtlt  (Ky.)  806. 

(C^  TrlAl  u«  Revlaw. 

Harmless  error,  see  Criminal  Law,  |  1168. 
Separation  and  exclusion  of  witnesses,  see  Crim- 
inal Law»  I  66S. 

i  60.  On  proper  erldence  held  on  a  prosecu- 
tion under  Ey.  St.  1 1155  (Russell's  St  i  3773), 
for  statutoiT  rape,  the  question  of  attempt,  pua- 
ishabifl  onder  section  1163.  is  properly  submit- 
ted.—PeiUns  T.  Commonwealth  (KyO  704. 

RATE. 

Transportation  rates,  see  Carriera,  |  253. 

RATIFICATION. 

Of  acts  of  others  as  ground  of  estoppel  in  pais, 
see  Estoppel.  |  02. 

Of  acts  of  members  <d  corpwration,  aee  Corpora- 
tions, I  518. 

Of  acts  of  ofBcers  and  agents  of  corporatinu  in 
general,  see  CorpcwatlonSt  |  426. 

REAL  ACTIONS. 

See  Rjectment;  Forcible  Entry  and  Detainer, 
H  4-20 ;  Trespass  to  Try  Title. 

REAL  ESTATE  AGENTS. 

See  Brokers. 

REAL  PROPERTY. 

See  Property ;  Use  and  Occupation. 

Assets  of  estate  of  decedent,  see  Executors  and 

Administrators,  ||  130-148. 
OonveyauceB,  see  Deeds ;  Vendor  and  Purchaser. 
Effect  of  statute  of  frauds  on  agreements  re- 

latiug  to  real  property,  see  Frauds,  Statute  of, 

U  OS,  70. 

Injuries,  damages,  see  Damages,  H  106,  112. 
Injuries  in  operation  of  mines,  see  Mines  and 

Minerais,  |  122. 

Liabilities  of  lieini  for  debts  of  Intestate,  see 
Descent  and  Distribution,  S  125. 

Liens  for  improvementB,  see  Mectianics*  Liens. 

Mortgage,  see  Mortgages. 

Partnership  real  estate,  see  Partnership,  {  68. 

Remedies  inTOlvIng  or  affecting,  see  Ejectment ; 
Forcible  Eutiy  and  Detainer,  |f  4-20 ;  Tres- 
pass to  Try  Title. 

Refltralult^  trespass  or  other  Injury,  see  In- 
junction, I  46. 

Sales  by  executors  or  administrators,  see  Ex- 
ecutors and  Administrators,  S8  320-3S0. 

Suspension  of  absolute  power  of  alienation,  see 
PerpetuitiM,  |  6. 

Trespass  to,  aee  Trespass. 

REBUTTAL 

Evidence  admissible  in  rebuttal  by  reason  of 
admlMlon  of  similar  evidence  of  adverse  par- 
ty,  see  Criminal  Law,  I  3e& 

Of^  Resumption  of  death  from  absoice^  aee  Death, 

RECEIPTS. 

Parol  evidence  to  explain,  see  Evidence,  |  450. 

RECEIVERS. 

Of  corporations  in  general,  see  Corporations,  | 

SBO. 

Of  Insaimnce  companies,  see  Insurance,  |  70. 


I.  XATUU  AMD  QBOUHPl  OF 
OBIVItKgHIP. 

(B)  ar«sa««       Aw«imtmemt  of  ReeelTTw 

S  12.  Conditiinu  precedent  to  appointmmt 
of  receiver  in  an  acnon  for  recovery  of  an  in- 
terest in  real  estate  sUted.  Rev.  St.  art.  1465. 
—Hardy  Oil  Co.  t.  Bumliam  (Tex.  Civ.  App,) 
221. 

n.  APPOmTMEIIT,  QPALIITOATOMI, 
AMD  TBMUBE. 

I  3S.  In  trespass  to  try  title.  wha«in  plain- 
tiffs sought  the  appointment  of  a  receiver,  evi- 
dence held  insufficient  to  show  that  plaintiffs 
would  probably  succeed  upon  a  final  trial.— 
Hardy  Oil  Co.  v.  Bumfaam  (Tex.  Civ.  App.) 

IV.  ICAMAOEMEMT  AMD  DXSPOU- 
TIOM  OF  FBOFBRTT. 

(A)  AdmlalatrailM  Im  Ocmenl. 

8  82.  On  appointment  of  a  receiver  in  an 
action  to  recover  en  interest  In  land.  Acid  not 
necessary  to  authorize  the  receiver  to  take 
charge  of  a  certainportion  of  the  output  of 
oil  from  the  land.— Hardy  Oil  Co.  T.  Bamham 
(Tex.  Civ.  App.)  221. 

(D)  tale  mmM.  Owremee  or  KoAeltTory 
of  Property. 

i  143.  Where  defendant  became  the  owner 
of  a  water  company  at  a  receiver's  sale,  and 
had  no  noti<»  of  the  company's  agreement  with 
plaintiff  to  maintain  a  bridge,  and  did  not 
agree  to  maintiUn  it,  it  was  not  liable  for  plain- 
tiff's expenses  in  repairing  it— Abilene  l^t 
&  Water  Co.  t.  Clack  (^.  Civ.  App.)  20L 

RECEPTION. 

Of  evidence  at  trial,  see  Criminal  Law,  M  065- 
676;  Homicide,  |  266;  Trial,  H  41-105. 

RECIPROCITY. 

Reciprocal  trade  agreements  with  fKdgn 
tlcHU,  see  Customs  Duties,  |  IL 

RECOGNIZANCES. 

Security  for  costs,  aee  Costs,  |  lia 

RECONVENTION. 

See  Set-Off  end  Counterclaim. 

RECORDS. 

Secondary  evidence  of  train  records,  see  E)ri- 

dence,  {  174. 
Train  records  as  hearsay,  see  Bvidenoe.  |  318. 
Validity  of  deed  not  referring  to  record  of  crai- 

veyance  to  grantor's  grantor,  see  Deeds,  i  26. 

Of  |MHi>o»lw  faet»f  Mlt,  <ii«tniaieii4i^  or  fr^ 

eeeMmffi  not  fudtoM, 
See  Chattel  Mortgages,  {  IfiO. 
Dedication  of  property  to  public  ua^  aee  Dedl- 
catioB*  i  10. 

Of  iudioM  proeeedinif*. 
Abstracts  or  record  on  ajipeal,  see  Appeal  and 

Error,  ||  580-592. 
Approval  of  partition  sale,  see  Partition,  |  10& 
Transcript  on  appeal  or  writ  ot  error,  see  Ap- 
peal and  Brror,  H  Sll-680;  Criminal  Law, 
H  1090-1124. 

Reoordt  «  iiotiee,  and  u*  agecting  priorities. 
See  diattel  Mortgages,  1 160;  Tender  and  Pur- 
chaser, I  231. 
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{  17.  Loss  of  an  execution  under  wUcfa  land 
bad  been  wld  did  not  affect  ttie  parchaMT'i 
r]«fat»  thereunder.— Miller  t.  Ooodin  (Ky.)  Sia 

RECOUPMENT. 

Bee  Set-Off  and  Counterclaim. 


REDEMPTION. 


From  mortgace  wle,  see  Chattel  Mort«agee»  | 
205;  Mortgages,  f  094. 

REFERENCE. 

See  ArbltiatJon  and  Award. 

m.  B3E70BT  AXD  TtStDIHQM, 

FresnmptionB  «i  ai^>eal  or  writ  of  error,  see 
Appeal  and  Error,  f  931. 

REFORMATION  OF  INSTRUMENTS. 

See  Cancellation  of  Instruments. 

H.  PBOCEEDZNOa  AXD  BEUEF. 

i  45.  The  evidence  necessary  to  correct  a 
mistake  in  a  deed,  or  to  establish  a  right  in- 
consiHteot  with  its  provlaions,  must  be  clear  and 
conviDcing.— Mahoning  Coal  Co.  t.  Dowling 
(Ky.)  370. 

REFRESHING  MEMORY. 

See  Witnesses,  |  265. 

REFRIGERATOR  CARS. 

Duties  of  carriers,  see  Carriers,  |  117. 

REGISTERS  OF  DEEDS. 


Bee  Becords. 


REGISTRATION. 


See  Records. 

Of  physicians  and  surgeons,  see  Pliyslcians  and 
Surgeons,  i  0. 

REHEARING. 

See  New  Trial. 

On  aimeal  or  writ  of  O'ror,  see  Appeal  and  Er- 
ror. »  882,  83S. 

REINSTATEMENT. 

Of  claim  t9  public  lands,  see  Public  T>andB,  | 
173. 

RELATIONSHIP. 

Disqualification  of  witness  by  relationship,  to 

party,  see  Witnesses,  I  53. 
Element  of  incest,  see  Incest,  |  5. 

RELATORS. 

In  mandamus  proceedings,  see  Mandamus,  t  23. 

RELEASE. 

See  Compromise  and  Settlement;  Payment. 

Of  particular  daaaea  of  riffht$  and  liabilitict. 
Liability  as  surety,  see  Principal  and  Surety, 

Liability  of  carrier  in  respect  to  goods,  see 

Carriers,  S  156. 
Liability  of  master  for  future  injuries  to  serr- 

ant.  see  Master  and  Servant,  {  100. 


I.  BXQVXnTXS  AXD  VAUDITT^ 

Autltority  of  attorney  to  execute,  see  Attorney 
and  Client,  |  101. 

I  16.  A  release  of  all  claim  for  damages  sus- 
tained by  reason  of  personal  injories,  held  not 
avoided  because  the  parties  were  mistaken  as 
to  the  extent  of  the  injuries.— San  Antonio  A 
A.  P.  Ry.  Co.  T.  Polka  (Tex.  Civ.  App.)  220. 

m.  FCEASUrO,  evidenob,  tbiai^ 

AHD  BSVXBW. 

(58.  In  an  action  to  recover  the  balance  due 

on  a  life  insurance  policy,  evidence  held  ifot  to 
conclusively  show  a  valuable  consideration  for  a 
release  of  her  claim  executed  by  plaintiff.— Met- 
ropolitan Life  Ins.  Co.  v.  I<ennox  (Tex.)  623. 

I  58.  In  an  action  for  a  servant's  death,  in 
which  defendant  pleaded  a  release  of  all  claim 
for  damages  executed  by  decedent,  evidence 
jKld  not  to  raise  the  issue  of  decedent's  want 
of  mental  capacity  to  understand  the  nature 
and  effect  of  his  acts  when  he  executed  the 
release.— San  Antonio  &  A.  P.  By.  Co.  t.  Polka 
(Tex.  Civ.  App.)  226. 

RELEVANCY. 

Of  evidence,  see  Criminal  Law,  H  8S8-360; 
Evidence,  H  100,  113. 

RELIEF  ASSOCIATION  OR  DEPART- 
MENT. 

For  employee,  effect  on  liability  at  employer  for 
injuries  to  employe,  see  Master  and  Servant,  | 
100. 

REMAINDERS. 

Duties  and  liabilities  of  life  tenants  as  to  re- 
maindermen, see  Life  Estates. 

Merger  in  fee,  see  Estates,  |  10. 

Vested  or  contingent  constmctlon  of  will,  see 
Wills,  i  634. 

REMAND. 

or  cause  by  appellate  court,  see  Appeal  and 
Error,  |  1207. 


See  Action. 


REMEDIES. 
REMEDY  OVER. 


Against  person  primarily  liable  in  general,  see 

Indemnity.  |  13. 
Contribution  among  snreties,  see  Principal  and 

Surety,  S  200. 

REMISSION. 

Of  debt,  see  Release. 

REMiniTUR. 

Of  cause  by  appellate  court,  see  Appeal  and 
Error,  S  1207. 

REMOTENESS. 

Of  limitations  in  deed,  will,  or  dedaratim  Of 
trust,  see  Perpetuities. 

REMOVAL 

From  homestead,  see  Homestead,  H '1^-103. 
Of  fences,  see  Fences,  }  28. 
Of   passenfrers   or   iotnidera   from  passenger 
ttaini",  Kee  Carriers,  IS  350-381. 
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REMOVAL  OF  CAUSES. 

Cbange  of  veone  or  pifiee  of  trial,  see  Venae,  || 
45,  S8. 

T»pafer  of  caoMn  from  one  state  court  to  «o- 
other,  sea  Courta,  {  48IS. 

REMOVAL  OF  CLOUD. 

See  QuieUng  Title. 

RENDITION. 

Of^d^entf  see  Jadgment,  fS  19&-213.  235, 

RENEWAL. 

Of  cause  of  action  barred,  or  against  which  liin- 
itation  has  commeoced  to  ran,  see  Limitation 
of  Actions,  jl  157-163. 

Of  tease,  see  Landlord  and  Tenant,  |  86. 

RENT. 

'Rights  as  between  vendor  and  pnrchaser,  see 

Vendor  and  Purchaser,  |  196. 
Bight  of  husband  to  rents  on  wife's  separate 

estate,  see  Ebisband  and  Wife^  |  1^ 

REPAIRS. 

See  IiqiproTemeots. 

REPEAL 

Of  oonstitntimi.  see  Constitutional  Law,  | 
Of  sUtnte.  see  Statutes,  H  15S-167. 

REPETITION. 

Of  instructions,  see  Trial,  S  260. 

REPLEVIN. 

Of  mortgaged  property,  see  Chattel  Mortgages, 
i  178. 

Z.  BZOHT  OF  ACTXOir  AMD  DEFEXSEB. 

Preffumptions  on  appeal,  see  Appeal  and  Error, 
I  909. 

I  4.  An  owner  of  land  from  whidi  ore  has 
wrongfullj  been  taken  bj  another,  may  re- 
plevy it.— Meeks  v.  Clear  Jack  Mining  Co.  (Mo. 

App.)  1084. 

S  8.  I^Iaintiff  must  recover  In  replevin  on  the 
strength  of  bis  own  title.— Holbrook  v.  Neely 
(Ark.)  1025. 

S  8.  Plaintiff  in  replevin  must  show  a  gen- 
eral or  special  Interest  in  and  a  right  to  im- 
mediate and  exclusive  [wssession  of  the  prop- 
erty detained. — Moriund  t.  Johnson  (Mo.  App.) 
80. 

f  8.  Beplevln  can  only  be  maintained  by  one 
having  a  general  or  special  interest  in  the  prop- 
erty replevied.— Meeks  v.  Clear  Jack  Mining  Co. 
(Mo.  App.)  1084. 

i  12.  Defendant  in  replevin  may  show  title 
or  right  of  possession  in  a  third  person.— Mori- 
und T.  Johnson  (Mo.  App.)  80. 

IXL  VBOiSBWaiaM  FOB  TAKPTQ  AWP 
StEOmVEBT  OF  FBOPEBTT. 

Presumptions  as  to  approval  of  replevin  bond, 

see  Evidence,  S.  54. 

S  48.  The  denial  of. a  motion  to  postpone  the 
trial  in  replevin  until  the  property  had  bem 
.redelivered  to  defendant  held  proper.- Meeks 
v.  Clear  Jack  Mining  Co.  (Mo.  App.)  l(tSi.  , 


IV.  FLEADUrO  AND  EYIDEHOE. 

Admissibility  of  evidence  as  to  sale,  see  Sales,  | 
87. 

In  justice  court,  see  Justices  of  the  Peace,  i  lOL 

I  57.  Where,  in  replevin,  the  affidavit  stated 
the  value  ot  the  property,  and  that  it  had  not 
been  seized  under  any  process,  execution,  or 
attachment,  the  petition  was  suffident,  though 
it  did  not  state  sudi  facta.— Marshall  t.  Uoore 
(Mo.  Am.)  585. 

V.  DAMAGES. 

I  82.  In  repievln  for  a  steam  shovel  and  for 
damages  for  its  detention,  verdict  of  $1,650  keU 
not  »ce8slvew-<!nlUn-McCurdT  Const  Co.  v. 
Vulcan  Iron  Works  (Ark.)  Ifm, 

i  84.  Measure  of  damages  in  rqdevin  for  the 
parpose  of  the  alternative  jndnnent  stated.— 
NashvUle  Lamber  Ca  t.  Barefield  (Aik.)  758. 

I  84.  A  porchaser  of  standing  timber  from 
the  dower  bnd  of  a  widdw  held  liable  in  re- 
plevin for  the  value  without  dedactioa  for  dmh- 
ey  or  labor  expended.— Naabvllle  Lumber  Go.  v. 
Barefield  (Arfc.)  TSa 

VI.  TRIAI^  JTTDQBIEIIT,  EHFOBCE- 
KEirr  OF  JUDOMEHT,  AMD 
BETIEW. 

Amendment  of  judgment,  see  Jadgment  I  305. 

{  88.  In  replevin  for  a  mare,  evidence  ktU 
to  make  It  a  jury  question  whether  plaintiff  bsd 
title  to  the  mare  and  a  right  to  recover  it  w 
that  it  was  error  to  direct  a  verdict  for  him.— 
Holbrook  V.  Neely  (Ark.)  1025. 

fi  91.  In  replevin  to  recover  a  mole  keU, 
ander  the  evidence,  that  It  was  not  error  to  in- 
struct that,  if  there  was  anything  doe  on  the 

Eurchase  mice  of  the  mule,  the  v^ict  most 
e  for  plaUltiff.-Eing  t.  BUck  (Ark.)  237. 

Vn.  IJABHJTIES  OTBOHDS  AXD 
VEDBBTAKnrCML 

I  126.  Bond  In  replevin  to  andiorise  son- 
mary  jadgment  against  plaintiff  and  hiM  ffiie* 
ties,  under  Rev.  St  1890,  c  56,  8  4474  (Ann.  St. 
1906,  p.  2453),  held  required  to  have  bsMi  de- 
livered to  and  approved  oy  the  sheriff  aocoiding 
to  sectim  4465^HnttLrMcDennid  Peart  Bat- 
ton  Co.  T.  Springfield  Shirt  Oo.  (Mo.  Appj  ION. 

REPORTS. 

Judicial  notice  of  matters  appearing  In  lepoits, 
see  Evidence,  |  43. 

REPRESENTATION. 

Of  client  by  attorney,  see  Attorney  and  Oiea^ 

of 

poratlons,  H  399-433. 
Of  prindpEil  by  agent  see  Brokers,  |  10& 


corporation  by  officers  and  agents,  see  0)^ 
itior 


REPRESENTATIONS. 

False  Pretenses: 


False  representations,  see 
Fraud. 

REPRESENTATIVES. 

Construction  of  words  "legal  represcntatlT^"  sh 
Insurance,  |  785. 

Personal  representatives,  see  Executors  aad  Ad- 
ministrators. 

REPUDIATION. 

Of  act  of  officer  or  aflent  of  oorporatioa,  see 
O>rporations,  |  426. 
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REPUGNANCY. 

Implied  repeal  of  statute  by  iDCOiuistent  or  re- 

puenaat  act,  see  Statutes,  (  159. 
In  description  of  boundaries,  see  Boimdariea, 

In  inBtruotioDfl  to  Jnir;  see  CHioliial  Iaw,  1 
810;  Trial,  {  243. 

REPUTATION. 

Of  wibUH,  see  Witnesses.  U  SM-SSSL 

REQUESTS. 

For  andioffs  br  jury,  see  Txith  %  351. 

For  instructions,  see  CrImiDalLaw,||825»829; 
Trial,  If  255-^. 

For  Instructions,  necetsitT  for  porposH  of  re- 
view, see  Appeal  and  l>ror,  J  216. 

RESALE 

Of  goods      Mller,  see  Sales,  |  3S9: 

RESCISSION. 

Cancellation  of  written  instrnment,  see  Cancel- 
lation of  Instruments. 
Of  contract  of  sale,  sse  Vendor  and  Pardiaser, 

H  82.  93. 

Of  contract  or  coaveyance  of  Infitnt,  tee  In- 
fants, I  31. 

Of  insurance  policy,  aee  Insnrance.  |  318. 

RESERVATIONS. 

Of  minerals  and  mlninc  rights,  see  Mines  and 
Minerali,  1  5S. 

RES  GEST>E. 

In  dvil  actions,  see  Brldence,  H  127,  128. 
In  criminal  prosecntfons^  see  Criminal  Law,  1 
360. 

RESIDENCE. 

•ee  Costs,  |  llC 

RES  IPSA  LOQUITUR. 

Ke^Igenoe  in  general,  see  Negligence,  I  12L 
KegUgenoe  of  carrier,  as*  Carrien,  f  816. 

RES  JUDICATA. 

See  Jadgment,  If  603,  617.  707-732. 
Former  decision  as  law  of  the  cue,  aee  j^^eal 
and  Error,  f  1007. 

RESPONDEAT  SUPERIOR. 

See  Master  and  Servant  U  30%  818;  Principal 
and  Agent,  1 157. 

RESTORATION. 

Of  consideration  as  condition  precedent  of  ac- 
tion to  set  aside  sale  of  property  of  decedent, 
see  Eizecutors  and  Admlmstrators,  |  880. 

Of  lost  records,  aee  Becorda,  1 17. 

RESTRAINT  OF  TRADE. 

Bestralnlng  breadi  of  contracts  In  restraint  of 
trade,  see  Injunctioo,  |  61. 

RESTRICTIONS. 

On  creation  of  perpetuities,  see  Perpetuities. 

RESTRICTIVE  COVENANTS. 

-Restraining  brsadi,  see  Injnnction,  ||  68,  61. 


Affecting  liability  to  give  security  for  costs. 


RESULTING  TRUSTS. 

See  Trusts,  f  8a 

RETENTION. 

Of  poesesslMi  or  apparent  title  by  grantor  as 
element  of  fraud  as  to  creditors  or  sttbsequent 
^urchasen,  aee  Frandolent  Conveyances,  f 

RETURN. 

Of  consideration  as  cMidltion  precedent  of  ac- 
tion to  set  aside  nle  of  property  of  decedent, 
see  Executors  and  Administrators,  f  880. 

Of  depositi(m.  see  Depositions,  ffi  75,  78. 

Of  record  for  purpose  of  review,  see  Criminal 
lAW,  t  1101 

REVENUE. 

See  Customs  Duties';  Taxation. 

REVERSAL 

Of  judgment  or  order  in  civil  actions,  sec  Ap- 
peal and  Error,  ff  1168-1171. 

Of  judgment  or  order  in  criminal  prosecution^ 
see  (>imlnal  Law,  i|  1186.  1189. 

REVERSIONS. 

Merger  la  tee,  aee  BsUtes,  f  10. 

REVIEW. 

See  Appeal  and  Error ;  Criminal  Law,  H  1024- 

1180;  Habeas  Corpus. 
Existence  of  remedy  by  petition  for  review  aa 

affecting  ri^t  to  writ  of  erior,  see  Appeal 

and  EnoT,  |  10^ 
Of^n^meot,  In  same  cont^  see  Judgment,  H 

Petition  in  nature  of  bttl  of  review  to  obtain 
new  trial,  see  New  Trial,  |  loa  . 

REVISION. 

Of  statutes  as  constituting  implied  repeal,  see 
Statutes,  I  167. 

REVIVAL 

Of  action,  see  Abatement  and  Revival,  ||  73, 
77. 

Of  cause  of  action  barred  by  statute  of  limita- 
tions, see  limitation  of  Actions,  ||  157-168. , 

REVOCATION. 

See  Cancellation  of  Instrnmenta. 
Of  will,  see  Wills,'  1  181.  ' 

REWARDS.  ' 

I  a  Under  Ky.  St.  I  1886  (Russeirj  St  I 
34o5).  proWding  a  reward  for  the  capture  ana 
return  of  an  escaped  convict,  a  party  was  enti- 
tled to  a  reward  although  the  coavict.  because 
of  injuries,  had  abandoned  the  idea  of  escape, 
and  asked  him  to  return  her  to  the  prison.— 
Mudd  V.  Woodslde  (Ky.)  821. 

S  14.  The  warden  of  the  penitentiary  hcJd 
not  warranted  by  Ky.  St  U  37^  4688  (Rusaell'd 
St  If  ^19,  497^,  in  refusing  to_pay  the  re< 
ward  prescribed  by  section  1S@6  (Roasell's  St 
I  3455)  for  returning  an  escaped  convict  to  the 
penitentiary.—Mudd  v.  Woodslde  (Ky.)  32L 

RIGHT  OF  WAY. 

See  Easements. 

Way  of  necessity  incident  to  oonveyance  of  mfai- 
tng  rights,  see  Mines  and  Minerals,  |  56. 
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RINGS. 

Exemption  froo  czecatioD,  we  Ezemptiont,  | 
40. 

RISKS. 

Assumed  bj  passensen  on  freight  trains,  see 

Carriers,  |  280. 
Assumed  by  servant,  see  Master  and  Servant,  li 

203-222,  280^  288,  295. 
Within  insnnnce  policy,  see  Insurance,  |  416. 

ROADS. 

See  Highways;  Street  Railroads. 

ROBBERY. 

Coufeasiona,  see  Criminal  T^aw,  {  5M. 
Error  in  instructions  cured  by  givMg  other  in- 
structions, see  Criminal  Law.  I  8^. 
Ground  for  continuance,  see  Crunlnal  'Law,  | 

595. 

%  17.  Under  White's  Ann.  Pen.  Code,  art. 
856.  Add  unnecessary  that  an  indictment  for 
robbery  allege  in  terms  that  the  property  was 
taken  against  the  person's  will.— Cnancey  v. 
State  (Tex.  Cr.  App.)  426. 

S  20.  Under  an  indictment  charging  robbery 
by  violence  by  putting  the  prosecutor  in  fear 
of  life  and  bodily  injury,  evidence  that  defend- 
ant used  a  pistol  as  a  bladgeon  does  not  con- 
stitute a  variance.— Wyatt  v.  State  (Tex.  Gr. 
App.)  920. 

§  2fl.  In  a  prosecution  for  robbery,  evidence 
held  to  take  the  question  of  defendant's  snilt 
to  the  jury.— Uughea  v.  Commonwealth  (Ky.) 
788. 

RULE  IN  SHELLEY'S  CASE. 

See  Wills.  I  608. 

RULES. 

Of  carrier  of  pBsaengera,  see  Carriers,  i  367. 

SALARY. 

Of  prosecuting  attomeyiL  see  District  and  Pros- 
ecuting Attorneys,  {  5. 

Of  tax  collectors,  see  Taxation,  I  549. 

Validity  of  ordinance  imposing  license  fee  on 
persons  making  salary  loans,  see  Licenses,  |  7. 

SALES. 

See  Exchange  of  Property,  |  13. 

Exercise  of  power  of  sale  in  mortgage,  see  Chat- 
tel Mortgages,  U  258,  267;  Mortgages,  i  341. 

Of  goods  damaged  in  coarse  of  transportation 
credit  of  proceeds  on  liability  for  damages, 
see  Carriers,  {  186. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
contract  of  sale,  see  Evidence,  {  400. 

Retention  of  possession  or  apparent  title  by  sell- 
er as  element  of  frand  as  to  creditora  or  subse- 

Snent  purchasers,  see  Fraudulent  Conveyances, 
146. 

Right  of  assignee  of  contract  of  sale  to  recorer 
for  fraud  on  assiniOT,  see  Assignments,  |  80. 

Validity  as  to  creditors  or  subsequent  purchas- 
ers, see  Fraudulent  Conveyances. 

Sales  by  or  to  parttctUa"  doetet  of  pereone. 
See  Executors  and  AdmIni8trator^  |f  158,  320- 

380;  Receivers,  |  143. 
Mortgagees  or  trustees  under  power  In  mortgage, 

nee  Chattel  Mortgages,  H  2SS,  267. 


Sales  of  particular  tpeetea  of,  «r  ettatei  er 

iereatt  in,  property. 
See  Good  Will,  |  6;    Intoxicating  LfaDon; 

Mines  and  Minerals.  i|  51,  65;  PnbUc  Luib, 

I  173. 

Decedent's  property,  see  Exeonton  tad  Admis- 

istraton,  H  320^^. 
Mortgaged  property,  see  Chattel  Mortgages,  f[ 

25^  267 ;  Mortgikes,  I  Ml. 
Real  property  in  general,  see  Vendor  and  Pn^ 

chaser. 

Seminary  property,  see  Colleges  and  TTniverri- 
ties,  f  6. 

CTalea  on  judicial  or  ofAer  yrooeeAva 
See  Execution,  |  306. 

By  executors  or  administrators,  aee  Execotors 
and  Administrators,  f|  329-380. 

By  receivers,  see  Receivers,  \  143. 

Foreclosure  of  mortgages,  see  Chattel  Mortga- 
ges. H  25a  267. 

On  partition,  see  Partition,  H  106,  109l 

Tax  sales,  see  Taxation,  \%  G&i,  641. 

Z.  HEQPiaiTES  AWP  VAimrTT  OF 
OOHTRAOT. 

H  19,  20.  A  contract  to  sell  a  one^lf  in- 
terest in  a  horse  tcM  to  be  based  on  a  valuable 
consideration.— Strother  t.  Miller  (Ky.>  858. 

I  21.  Consideration  for  note*  AeU  to  hare 
failed.— Merchants'  Nat.  Bank  t.  Brisdi  (Mo. 
App.)  76. 

I  36.  In  a  suit  against  a  buyer  for  the  price, 
\e}d,  that  defenses  predicated  on  his  failure  to 
read  the  written  contract,  which  he  claimed 
did  not  apresB  the  teal  agreement,  were  proper- 
ly rejected.— Pbelpa  t.  Jones  <Mo.  App.)  1067. 

I  38.  Rule  stated  as  to  what  a  buyer  miut 
prove  to  be  entitled  to  rescind  for  frandskot 
representations. — I'helps  t.  Jones  (Mo.  kmi 

1007. 

R  38.  Tliat  a  Itas  machine  would  prodnce 
refuse  to  be  removed  in  some  way  was  a  ma- 
terial fact,  misrepresentation  as  to  which  is  s 
srouad  for  rescission  by  a  buyer. — Phelps  v. 
Jones  (Mo.  App.)  1007. 

i  38.  There  may  be  fraud  b^  a  seller  in  sup- 
pressing material  facts  and  circomstaucts,  as 
well  aa  in  direct  misrepresentation  if  the  hurr 
is  knowingly  suffered  to  dMl  under  a  delusiiw. 
-Phelps  V.  Jones  (Mo.  App.)  1067. 

I  11.  Circumstances  stated  when  the  rule  of 
caveat  emptor  does  not  obtain. — I^lpa  v.  Jones 
(Mo.  App.)  1067. 

H.  OOH8TBUCTZON    OF  COITTBACT. 

Parol  or  extrinsic  evidence  to  contradict  or  vary 
written  contract,  see  Evidence,  |  400. 

S  68.  A  bank  purchasing  all  the  property  of 
another  bank  on  hand  at  a  destgnatea  foture 
date  held  entitled  to  certain  Interert  on  notn 
and  bills  discounted  by  the  selling  bank  after 
the  date  of  the  contract.— Livingston  County 
Bantc  V.  First  State  Bank  (Ky.) 

8  71.  It  defendant  only  bought  the  lumber 
listed  in  a  stock  sheet,  he  could  only  be  reijuired 
to  take  the  quantity  of  lumber  of  any  partuular 
dimensitHi  which  was  listed  therein. — \V'm.  Cam- 
eron &  Co.  V.  Matthews  (Tex.  Civ,  App.) 

§  81.  A  contract  requiring  plaintiff  to  fill  de- 
fendant's orders  fix  lumber  "with  as  Utile  delay 
ati  possible"  meant  in  a  reasonable  time.— Wm. 
Cameron  &  Co.  v.  Mattbewa  (Tex.  Civ.  App>> 
192. 

I  82.  Time  was  not  of  the  essence  of  a  coo- 
tract  to  sell  a  one-half  interest  in  a  horse  at  a 
stated  date,  and,  if  the  buyer  within  a  reasona- 
ble time  after  the  specified  date  offered  the  sub 
due,  It  would  be  a  sufficient  compliance  as  te 
time.— Strother  v.  Miller  (Ky.)  858. 
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f  87.  Id  leplevin  for  mschineiT  lold  noder 
vrritten  orden  of  purchase,  a  cataforae  describ- 
ioK  tbe  machiDei7  was  properly  admitted  In  ev- 
idence as  part  of  the  sale  contract. — Robinson 
&  Ca  T.  LisoD  (Mo.  App.)  600. 

HZ.  MODZFIOATIOZr  OB  BE8CIMIOH 
or  OONT&AOT. 

(A)  Bt  AKreewieat  of  P»vtlea. 

I  89.  A  contract  for  the  sate  of  cattle  held 
not  discharged  hy  a  ■nbseqaent  contract ;  there 
being  no  consideration  to  sapport  the  latter.— 
VHiitsett  T.  Camer  (Tex.  Civ.  App.)  443. 

I  90.  A  promise  by  defendant  to  make  it 
right  with  plaintiff  for  hay  which  be  had  sold 
him,  which  proved  to  be  of  poor  quaJity.  held 
not  a  new  Hf^^ement  requiring  plaintifTs  action 
for  breach  of  warranty  of  quality  to  have  been 
based  on  It,  and  not  on  the  original  contract— 
B^oderid^  r.  Hartman  (Mo.  App.)  1000. 

TV.  PEBFORKANCE   OF  OOMTBAOT. 

(B>  Bills  of 

8  140.  Bills  of  sale  held  inefCectlve  to  paas  ti- 
tle on  the  grantor's  death  for  want  of  delivery. 

—Ashley  v.  Ashley  (Ark.)  778. 

(C>  DetlTcrr   anA    AeeeptaMee   of  Gooda* 

J  152.  A  buyer  of  flour  for  delivery  in  car 
load  lots  on  his  giving  shipping  directions,  who 
breaches  the  contract  hy  failing  to  give  shipping 
directi'ooR.  held  not  entitled  to  complain  of  the 
seller's  failure  to  perform  unless  the  latter  first 
repudiated  the  contract.— Majestic  Milling  Co. 
•V.  Copeland  (Ark.)  621. 

I  176L  A  buyer  of  goods  for  delivery  in  car 
load  lots  on  his  giving  shipning  directions  from 
time  to  time  waives  an;  delay  in  delivery  by 
consenting  thereto.— Majestic  Milling  Co.  t. 
Copeland  (Ark.)  521. 

t  176.  A  buyer  held  not  entitled  to  treat  the 
contract  as  aband<Hied  by  the  seller.— Majestic 
Milling  Co.  V.  Copeland  (Ark.)-S21. 

i  177.  Purchasers  held  to  have  a  right  to  re- 
fuse to  accent.— Merchants'  Kat.  Bank  v.  Briscb 
(&Io.  App.)  70. 

V.  OPEBATIOH  Ain>  EFFECT. 

(A)  Transfer  of  Title  as  Betweea  Parties. 

I  200.  Where  a  buyer  agreed  ta  inspect  and 
reoeive,  at  the  market  price  at  the  time  of  de- 
livery, all  railroad  cross-ties  the  seller  would 
place  upon  the  bank  of  a  certain  river,  the  prop- 
erty in  the  ties  would  not  pass  until  the  tiee 
were  inspected,  received,  and  tbe  market  price 
Rfcreed  on.— Indiana  Tie  Co.  v.  Phelps  (Ky.) 
833. 

8  214.  Title  to  tobacco  sold  held  not  to  pass 
nntil  certain  acts,  inclodlng  delivery,  had  been 
performed  by  the  seller.— Qnisenberry  v.  Backer 
(^Ky.)  274. 

(«)  Blsbta  aad  Llablllttea  of  Seller  aa  4o 
Third  Peraons. 

Right  to  recover  property  ss  against  attaching 
creditors  of  infant,  see  Infants,  |  31. 

VI.  WABBAHTZBS. 

f  288.  In  repleviu  for  machinery  sold  under 
written  orders  of  purchase,  an  objection  that 
defendant  was  concluded  by  the  express  war- 
ranty in  the  contract,  and  that  he  could  not 
avail  himself  of  the  breach  of  it  until  he  had 
complied  with  It  on  bis  part,  held  properly  over- 
ruled.—Robuuon  ft  Co.  V.  LM»n  (Mo.  App.)  300. 

Vn.  BElffEDIES  OF  SEL^EB. 

(D)  Resale. 

f  339.  Where,  on  refusal  of  the  purchaser  to 
accept,  the  seller  refold  the  machine,  held,  that 


the  pardiaser  would  be  liable  for  the  balance  of 
tbe  price.— Merchants'  ^at.  Bank  v.  Brisch  (Mo. 
App.)  76. 

(B)  Aetloaa  for  Priee  or  Value. 

Alteration  of  note  for  price  as  affecting  right 
of  action  for  value,  see  Alteration  of  Instru- 
ment«,  |  2S. 

Election  in  pleading  between  defenses,  see  Pleads 

Ing,  S  800. 

Joinder  of  causes  of  action,  see  Action,  I  45. 
Set-off  against  agent  in  action  hy  unaisclosed* 
principal,  see  Set-Off  and  Counterclaim,  S  4(i. 

}  340.  The  seller's  remedy  for  a  breach  of 
contract  to  sell  ties  heid  an  action  for  damages 
for  breach  of  contract,  and  not  for  the  market 
price  of  the  ties.- Indiana  Tie  Co.  v.  Phelps 
(Ky.)  833. 

J3S0.  In  an  action  for  the  price  of  brick. 
i  contractors  for  the  cmstmction  of  a  build- 
ing, evidoice  keU  to  rtiow  that,  while  there  wag- 
some  delay  in  the  construction  of  the  building, 
it  was  not  due  to  any  fault  of  plaintiff  in  deliv- 
ering the  brick,  and  that  no  complaint  on  ac- 
count of  delay  was  made  until  after  the  com- 
mencement of  the  action.— J.  S.  Minor  ft  Sons' 
V.  Paragon  Plaster  Co.  (Ky.)  268. 

(F)  Aetloa*  for  Daasasea. 

i  383.  In  an  action  for  damages  for  breach 
of  a  contract  to  purchase  lumber,  evidence  held" 
not  to  support  a  verdict  for  plaintiff  in  the 
amount  rendered.— Wm.  Cameron  ft  Co.  ▼.  Hat- 
thews  (Tex.  Civ.  App.)  192. 

8  384.  Measure  of  damages  In  an  action  for 
breach  of  a  contract  for  tbe  sale  of  railroad 
cross-ties  stated.— Indiana  Tie  Co.  v.  Phelps- 
(Ky.)  833. 

Vm.  REMEDIES  OF  BITTBB. 
<B)  RoeoTerr  of  Oooda. 

See  Exchange  of  Property,  8  13. 

8  399.  A  plaintiff  held  not  entitled  to  a  spe- 
ciflc  attachment  under  Civ.  Code  Prac.  8  — 
Quisenberry  r.  Bucker  (Ky.)  274. 

(C)  Aetloaa  for  Breaoh  of  Coatvaet. 

8  4in.  Where  defendant,  in  an  action  for  the- 
price  of  building  materials,  claimed  that  the  ma- 
terials furnished  were  defective,  the  burden  was 
on  him  to  prove  the  extent  of  his  damages. — 
Leifer  Mfg.  Co.  v.  Gross  (Aik.)  1030. 

8  418.  Where  building  materials  furnished' 
are  claimed  to  be  defective,  there  may  general- 
ly be  a  recovery  of  the  difference  between  their 
value  as  furnished  and  the  value  of  tbe  materials 
contracted  for. — Leifer  Mfg.  Co.  v.  Gross  (Arh.V 
1039. 

(D)  Aetloaa  and  Coantcrelalnaa  for  Breach- 
of  Warranty. 

See  Exchange  of  Property,  8  13. 

8  437.  A  buyer  who,  in  an  action  for  the  bal- 
ance of  the  price,  pleads  breach  of  warranty  and 
damages  therefor,  may  not  recover  the  partial 
payment  made  on  the  delivery  of  the  goods. — 
Ene  City  Iron  Works  v.  Noble  (Tex.  Civ.  App.)- 
172. 

8  441.  Evidence  held  insufficient  to  show  the- 
extent  of  damages  sustained  by  the  ovraer  of  a 
building  arisiog  out  of  alleged  defective  mate- 
rials famished  therefor  by  plaintiff.— Leifer 
Mfg.  Co.  V.  Gross  (Ark.)  1039. 

IX.  coHRinoirAL  8ai.es. 

8  454.  A  sale  of  cattle  held  an  absolute  sale.— 
Whitsett  V.  Carney  (Tex.  Civ.  App.)  443. 

8  454.  "Absolute"  and  "conditional"  sales  de- 
fined and  dist  inguinhed. — Whitsett  T.  Camey 
(Tex.  Civ.  App.)  443. 
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i  468.  Absolute  title  to  a  shovel  leased  an- 
der  a  contract  providing  for  its  conveyance 
upon  certain  conditions  at  the  expiration  of 
the  lease  M4  not  to  pass  to  the  lessee  until  the 
latter  performed  all  the  conditi<HiB.— Oalllu-Bic* 
Curdy  Const.  Co.  t.  Tulean  Xiwi  Works  (AA.) 
1023. 

I  478.  Where  a  steam  shovel  waa  leased  to 

another  under  contract  to  transfer  it  at  the 

expiration  of  the  lease  if  the  lessee  performed 
certain  coDditions,  a  sutwequent  purchaser  for 
value  without  notice  of  the  conditions  attached 
to  the  sale  acquired  no  greater  tights  than  the 
conditional  vendee  bad  under  his  contract. — Cul- 
lin-McCurdy  Const  Co.  v.  Vulcan  Iron  Works 
(Ark.)  1023. 

I  480.  In  replevin  for  a  steam  shovel  leased 
by  plaintiff  to  defendant's  subcontractor  for 
three  months  vith  a  conditional  agreement  to 
convey,  evidence  that  plaintiff's  attorney  agreed 
with  defendant  for  the  retom  of  the  shovel,  as 
soon  as  defendant  comnleted  the  worit  It  was 
doinc  \eld  not  admissiole  under  the  Issues. — 
Cullm-McCurdy  Const  Co.  t.  Tulcan  Iron 
Woika  (AriL)  1023. 

SALOONS. 

See  Intoxicating  Liquors. 

SATISFACTION. 

See  Compmniss  and  Settlement;  Payment; 

Release;  Tender. 
Of  judgment,  see  Judgment,  !  891. 

SAWMILLS. 

Venue  of  action  against  trAm  road  as  appurte- 
nant to  sawmill,  see  Railroads,  {  22. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

See  College  and  Universities. 

XL  PUKJO  flOHOOLS. 
(A)  ■stefcllahiBeiit.  School  «a« 
Oenoral. 

Disposal  of  school  lands  in  general,  lee  Public 

Lands,  i  173. 
Subject  and  title  of  statute,  see  Statutes,  |  122. 

i  la  Laws  1909,  p.  17,  c.  12.  held  not  In- 
Talid.— Charlton  v.  Cousins  <Tex.)  422. 

I  10.  Laws  1909,  p.  17,  c.  12,  held  not  invaUd 
on  the  ground  that  ft  allows  national  banks  to 
become  depositories,  and  that  the  assumption  of 
such  duties  are  beyond  the  powers  of  a  national 
bank.— Charlton  v.  Cousins  (Tex.)  422. 

(B)  CreatloB,  Altcrstlon,  Bxlstenee,  and 
Dlasolatlon  of  Dtstrleta. 

f  41.  Where  one  school  district  goes  entirely 
out  of  existence  by  being  annexed  to  or  merged 
in  another,  if  no  arrangements  are  made  re- 
specting the  property  and  liabilities  of  the  dis- 
trict that  ceases  to  exist,  the  subsistiog  district 
will  be  entitled  to  all  the  property,  ana  answer- 
able for  all  the  liabilities.— Abler  v.  School  Dist. 
of  St.  Joseph  (Ho.  App.)  664. 

(C)  OovemKOBt,  Ofl«*M,  DlaMot 
MMtlBVih 

I  48.  A  coonty  superintendent  of  public  in- 
struction held  anthonsed  to  employ  counsel  to 
assist  the  county  attorney  in  prosecuting  an  ac- 
tion against  a  publishing  company  for  breadi  of 
a  bond  given  nnder  Ky.  St.  1903,  fS  4423,  4424. 
and  pay  a  reawwable  fee  for  his  services  If  they 
were  necessary.— Money  v.  Beard  &  Uardian 
(Ky.)  282. 

S  63.  A  superintendent  of  •cboels  k«U  to  have 

authority  to  appoint,  on  Jone  28th,  a  school 


trustee  to  fill  a  vacancy  to  occur  oil 
in  the  same  year,  where  his  term  ext«ka«d  be- 
yond that  date.— Terry  v.  Oomett  (Ky.)  87a 

<D)  District  Propertr*  Coatrsa««*«  mmA 
Liabilities. 

Contracts  for  compensation  of  county  attorney, 
see  District  and  Prosecuting  Attorneys,  |  a. 

<B)  DlBtrlet  Debt,  BeearltieB,  Tmx- 
atlon. 

i  97.  Power  of  school  district  taxpayers  to 
levy  a  tax  for  sdiool  purposes  and  tfae  isso* 
of  bonds,  nnder  Acts  1009,  putting  into  eff^  t 
Const,  art.  7,  S  3  (Acts  1909,  e.  12.  f  154>. 
stated.— Itasca  Independent  School  Dist.  v.  Ml- 
Elroy  (Tex.  Civ.  App.)  1011. 

i  97.  In  independent  school  districts  electi<».« 
to  determine  the  questions  of  issuing  bonds  mod 
special  taxation  should  be  ordered  by  tlie  school 
trustees.— Itasca  Independent  School  IHst.  t. 
McElroy  (Tex.  Civ.  App.)  1011. 

I  102.  A  transfer  by  a  coonty  court  of  tbe 
children  and  school  tax  of  J.  from  oa«  whool 
district  to  another  under  Klrby's  DiR.  S9  763d- 
7644,  held  not  to  effect  a  transfer  of  nis  proper- 
ty ;  this  being  done  only  by  a  different  proceed- 
ing provided  for  by  Kiihy's  Dig.  H  7540-T544.  so 
that  the  sdiool  tax  on  railroad  property  oros»- 
ing  the  land  of  J.  belonged  to  the  dlsti-iet  ia 
which  the  land  was  located,  so  that  an  order  of 
the  county  court  transferring  the  tax  to  the 
other  district  was  void.— School  DIat.  No.  4  t. 
School  Dist.  No.  84  (Ark.)  238. 

I  103.  Power  of  trustees  of  an  independent 
school  district,  under  Acta  1900.  c.  12.  f  1^. 
to  fix  the  rate  of  taxation  for  maintenance  of 
school  and  payment  of  principal  and  interest  on 
bonds  issued  for  sdiool  purpoaes.  stated. — ^Itasca 
Independent  Sdiool  Dist  r.  VeBAns  C^tx.  Or. 
App.)  1011. 

f  103.  Under  Acts  1909,  c.  12,  |  154.  an  el*^ 
tion  to  authorise  a  tax  for  school  parpooea  ht 
not  void  becanse  the  order  and  notice  of  maA 
electim  failed  to  state  that  the  rate  would  be  TiO 
cents  on  the  $100  property  valuation,  or  les 
than  that  amount. — Itasca  Independent  Sdiool 
Dist.  v.  McElroy  (Tei.  Civ.  App.)  1011. 

i  107.  Equity  has  jurisdiction  to  restrmin 
the  Hiatal  transfer  and  collection  of  school  tax- 
es made  pursuant  to  a  Toid  order  of  the  county 
court.— School  Dist.  Mo.  4  r.  Sdio<d  IMst.  No. 
84  (Ark.)  238. 

(G)  Toaehenh 

i  130.  Where  a  teadier's  certificate  dated 
September  6,  1904,  r^ted  that  It  waa  tor  the 
term  of  one  year  from  this  date  unless  revoked, 
a  writing  which  followed  the  signature,  "good 
till  the  next  regular  examination.  Mardi,  1905. " 
held  not  to  limit  the  dniatlon  of  the  certiflcate. 
—Abler  T.  School  Dist  of  St  Joseph  (Uo.  App.) 
064. 

i  131.  Where  a  schotd-teadier  has  a  certifi- 
cate as  a  licensed  teacher,  at  the  time  of  em- 
plosment,  it  is  not  reQUired  that  It  extend  to  the 
end  of  the  term  of  the  emplorment ;  all  that  is 
required  Is  that  it  be  rwewea  at  ita  expiration. 
— AbleT  T.  School  Dist  of  St  Joseph  (Mo.  Apv-) 
064, 

I  131.  Where  a  school-teacher  was  compe- 
tent, and  had  a  certificate  to  that  effect,  and  bis 
contract  was  lawful,  that  bis  certificate  did  not 
state  that  it  was  either  first  or  second  class  held 
not  to  affect  ita  validity.— Abler  v.  Sdiool  Dist 
of  St  Joseph  (Bio.  App.)  664. 

SECONDARY  EVIDENCE. 

See  OrimUial  Law,  H  88»-404;  Brldenee  H 

15S-175. 
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INDDX-DXOBST. 


1^ 


SECURITY. 

-See  Chattel  Hortgaiea;  Mortcagei;  Prliidpal 

and  Surety. 
Oollateral  security  in  s«nenli  Me  Pledgee. 
Kor  coatB,  aeft  Cogtm,  .^  110. . 
In  proceedings  for  injanctioa,  see  Injunctloili  I 

241. 

la  replevin,  see  Replevin,  i  126. 
On  appeal  oi  writ  of  error,  tea  Appeal  tnd  Bi^ 
ror,  II  12S4,  1244. 

SEDUCTION. 

n.  CqUMIVAI.  BEaPONflUUflTT. 

See  Abduction. 

I  40.  In  a  prosecution  for  leduction,  evi- 
dence of  tbe  proBecuting  witness  that  the  child 
resembled  accused  k«M  admi8rible.--Adaiiia  t. 
Stats  (Ark.)  766. 


SELF-DEFENSE. 


cide. 


e  to  pro 
U  114, 


193.  200. 


SEMINARIES. 

See  Colleges  and  Universities,  |  6. 

SEPARATE  ESTATE. 

Of  husband  or  wife,  distinguished  from  com- 
munity property,  see  Husband  and  Wife,  || 

258-276. 

Of  married  woman,  aee  Hniband  and  WUe,  H 

115-170. 

SEPARATE  MAINTENANCE 

See  Husband  and  Wife,  ||  278-207. 

SEPARATION. 

Of  family,  as  affecting  homestead  right,  see 

Homestead,  {  150. 
Of  husband  and  wife,  see  Divorce;  Husband 

and  Wife,  K  278-207. 
Of  witnesses  at  trial,  see  Criminal  Law,  |  665 ; 

Trial,  I  41. 

SERVANTS. 

See  Master  and  Servant. 

SERVICE. 

Of  process,  see  Process,  SS  61.  06. 

SERVICES. 

See  Master  and  Sarrant;  Work  and  Labor. 

Damages  for  loss,  see  Damages,  |  S7. 

Liens  on  real  property  for  services  rendered,  aee 

Mechanics'  Liens. 
Of  broker,  sufficiency  to  entitle  to  cMnpensation, 

see  Brokers,  H  64-57. 

SERVITUDE, 

See  Eiasements. 

Additional  servitude,  see  Eminent  Domelo,  | 
119. 

SET-OFF  AND  COUNTERCLAIM. 

Burden  of  proof,  see  Evidence,  S  06. 
Pleading  matter  of  set-ofl  or  counterclaim,  see 
Pleading,  |  140. 


X.  MATVKE  AHD  OROVllDfl  OF 
BimBDT. 

i  8.  A  party  sued  for  goods  sold  by  a  noores- 
Ideht  having  no  property  in  the  state  and  no 
agent  upon  whom  service  could  be  made  may 
set  up  as  an  equitable  set-off  the  breach  of  an- 
other contract  with  plaintiff  for  the  purchase 
of  other  goods.— Bwing  Merke!  Electric  Co.  v. 
Lewisville  Light  ft  Water  Co.  (Ark.)  600. 

ZX.  flUBnOT-MATTBS. 

f  SI.  In  an  action  by  a  fatiier  to  restraitt  bis 
children  from  interfering  with  bis  possession  of 
land,  a  claim  of  me  of  the  defendants  for  com- 
pensatlou  for  services  as  a  nurse  could  not  be 
litigated  therein.— Davis  v.  Davis  (Ark.)  625. 

I  46.  Purchaser  of  goods  from  agent  of  known 
principal  held  not  entitled  to  set  off  against 
him  a  debt  doe  from  tiie  i«ent— John  Mnnroe 
ft  Co.  T.  Adamo  (B>.)  2M. 

I  46.  In  an  action  for  tbe  price  of  goods, 
kwd,  under  the  facts,  that  the  inirchaser  was  en- 
titled to  set  off  a  claim  aninst  the  seller.— Joim 
Munioe  ft  Ca  t.  Adamo  (Ky.)  28a 

SETTING  ASIDE. 

Award  of  arbitrators,   see  Arbitration  and 

Award,  i  7a 
Indictment  or  information,  see  Indictment  and 

Information,  I  140. 
Judgment,  see  Judgment,  H  336-377. 
Sale  of  property  of  decedent,  aee  Executors  and 

Administrators,  |  880^ 
Verdict,  see  New  Trial. 

SEHLEMENT. 

See  Compromise  and  Settlement;  Payment; 

Release. 

Of  accounts  of  executors  or  administrators,  see 

Executors  and  Administrators,  |  470. 
Of  administration  of  community  property  on 

death  of  husband  or  wife^  see  Husband  and 

Wife,  f  276. 
Of  bill  of  exceptions,  see  Criminal  Law,  1 1092 ; 

Bzceptions.  Bill  of,  |  43. 
Of  case  or  statement  on  appeal,  see  Appeal  and 

Error,  |  568;  Criminal  Law,  |  1098. 

SETTLERS. 

On  public  lands,  see  Public  Lands,  1 173. 

SEWERS. 

See  Drains, 

SEXUAL  INTERCOURSE. 

See  Incest;  Rape;  Seduction. 

SHELLEY'S  CASE. 

Rule  in,  see  Wills,  {  608. 

SHERIFFS  AND  CONSTABLES. 

False  personation,  see  False  Personation,  |  4. 

Sberiff^s  deed,  see  Execution,  S  306. 

m.  POWERS,  DTTTIES,  AHD  LIABILI- 
TIES. 

As  tax  collectors,  see  Taxation,  S|  540-570. 

Presumption  of  damages  from  failure  to  make 
tme  return  to  summons,  see  Damages,  i  4. 

Right  to  attack  conveyance  as  in  frano  of  cred- 
itors, see  Fraudulent  Conveyances,  |  222. 

S  139.  One  claiming  title  to  property  attached 
as  the  property  of  a  debtor  held  entitled  to  re- 
cover from  the  sheriff  and  tbe  sureties  on  bis 
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iiideiiiiiit7  bond  the  ftill  nine  of  the  pnverty.— 
Griffin  T.  Tert7  CTu.  Civ.  App.)  115. 

XV.  UABUJTtBS  OH  OmOZAL 
BOmML 

I  170.  An  action  on  the  bond  of  a  sheriff  for 
a  false  return  held  to  soood  in  tort,  permitting 
a  recover;  of  Dominal  damages  only  unless  sub- 
ntantial  injury  resulted  from  the  fal8e  return. — 
State  ex  rel.  Armour  packing  Co.  v.  Dickmann 
(Uo.  App.)  29. 

SHOOTING. 

Constituting  criminal  offense  in  general,  see 
Weapon^  i  IS. 

SIDEWALKS. 

Injuries  from  defects  or  obstruction^  see  Mu- 
nicipal Corporations,  |{  751>-822. 

SIGNALS. 

Prom  trains,  see  Railroads,  |  415. 

SIGNATURES. 

Forgery,  see  Foiyery. 

Judicial  notice  of  signature  of  court  officer,  see 

Criminal  Lew,  |  304^ 
To  case  or  statement  on  appeal,  see  Appeal  and 

Error.  |  509. 

SIMULATION. 

Conveyances  and  transactions  in  fraud  of  cred- 
itors, tee  Fraudulent  Conveyances. 

SLANDER. 

See  libel  and  Slander. 

SOCIAL  CLUBS. 

TJablHty  to  liquor  tax,  see  Intoxicating  Liquors, 
8  30.  .     , , 

Sale  of  liquors  by  agent,  see  Intoxicating  Liq- 
uors. S  ICJ). 

Unauthorized  sale  of  liquors,  see  Intoxicating 
liquors,  I  146. 

SOLICITORS. 

See  Attorney  and  Client. 

SPECIAL  FINDINGS. 

See  Trial,  U  S31,  865. 

SPECIAL  INTERROGATORIES. 

See  Trial,  «{  351,  365. 

SPECIAL  PROCEEDINGS. 

See  Habeas  Corpus ;  Mandamus ;  Motions;  Pro- 
hibition. 


Application  for  liquor  license,  see  Intoxicating 

Liquors,  {  74. 
Establishment  of  boundariM,  see  Boundaries,  K 


SPECIAL  VENIRE. 

See  Jury,  i  70. 

SPECIAL  VERDICT. 

See  Trial.  ||  3S1.  S65. 

SPECIFICATION  OF  ERRORS. 

In  assignment  of  errors,  see  Appeal  and  Error, 
16  730,  731. 


SPECIFICATIONS. 

For  public  improTements,  see  Mnnidpal  Coip»- 
rations,  |  814. 

SPECIFIC  ATTACHMENT. 

To  recover  goods  purchased,  see  Sales,  |  396l 

SPECIFIC  PERFORMANCE. 

II.  OOlTTRAOTa  EKTOBOBIIBT.F 

I  58.  Provisions  of  a  contract  as  to  damages 
in  case  of  nonperformance  kel4  not  to  preclude 
snedflc  performance.— -Hodman  t.  Hendenon 
(Tex.  ClT.  App.)  186. 

m.  OOOS  TAITH  AlTD  DIUaEirOB. 

I  101.  Where  a  party  covenanted  to  convey 
the  mineral  in  certain  lands  on  payment  of  a 
certain  sum,  his  refusal  to  convey  on  demand 
was  a  waiver  of  tender  by  the  purchaser  givinc 
bim  an  immediate  action  for  specific  penoxm- 
ance.— Neal  v.  Finley  (Ky.)  34a 

SPIRITUOUS  LIQUORS. 

RegnlatioD  of  mannfactare  and  sale,  aet  In- 
toxicating Liquors. 

SPOLIATION. 

Of  instramenta.  see  Alteratitm  of  Instmmenta. 

STALE  DEMANDS. 

Ladies  in  general,  aee  Bqnityf  |  73. 

STARE  DECISIS. 

See  Courts,  |  91. 

STATE  BANKS. 

See  Banks  and  Banking,  {  13a 

STATEMENT. 

Accompanying  afu>ij;nment  of  errors,  see  Appeal 

and  Error,  §  742. 
Admissions,  see  Evidence,  SS  213-205. 
By  accused  or  other  persons  as  part  of  rea  gea- 

tta,  see  Criminal  Law,  {  366. 
By  parties  or  other  persons  as  i>art  of  res  gestae 

see  Evidence,  fS  127.  12a 
By  witness  inconaisteut  with  testimony,  aee  W'> 

nesses,  Sf  379-388. 
Declarations,  see  Criminal  Law,  S|  423-4!i7; 

Evidence,  U  267-274. 
Hearsay,  see  Evidence,  U  317,  3ia 
Of  case  or  facts  tot  purpose  of  review,  see  Ap> 

Gal  and  Error,  H  587,  548,  569;  Criminal 
iw,  I  1099. 

Of  claim  against  estate  of  decedent,  see  Ex- 
ecutors and  Administrators,  i  227. 

Of  grounds  for  continaance,  see  Continuance, 
f  46. 

Of  loss  under  insurance  polii?,  see  Insurance.  ( 

r>59. 

Of  mechanic's  lien,  aee  Mechanics*  Liens,  |  11&. 
Of  plaintiff's  demand,  see  Pleadinj^  f  73. 

STATES. 

Courts,  see  Courts. 

Ri^t  of  state  to  review  in  criminal  prosecu- 
uoa,  see  Criminal  Law,  {  1024. 

H.  OOVERHMEHT  AHD  OFFICERS. 

Mandamns  to  state  boarda  or  officers,  aee  Uaa- 
damus,  I  87. 
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INDEX-DIGEST. 


mi 


m.  ntOVB&TT.  OOITTBAOTM,  AXP 

UABiunss. 

IMspoul  of  puUie  Uwds,  wa  Poblle  lAiida,  H 


STATISTICS. 


Judicial  notice  ot  statlitkal  facta,  ■««  HMdsnee, 
112: 

STATUTE  OF  FRAUDS. 

See  Franda,  Statute  ot 

STATUTE  OF  LIMITATIONS. 

See  Limitatioo  of  Actions. 

STATUTES. 

For  statotes  relatinK  to  particular  snhjecti,  aee 

the  Taitena  apedfic  topics. 
Cha^BinK  atatntorj  offenses,  aee  Indictment  and 

InJ^matlon.  ||  110,  111. 
Constitutionality  in  geDeral,  see  Gonstltntional 

Municipal  ordinancea,  see  Municipal  Corpora- 

tlons,  H 112,  121. 
Statute  of  liauda,  see  Frauda,  Sutute  of. 
Swtute  of  limitations,  see  Limitation  of  Actions. 

m.  SUBJEOTS  AXD  TITIXS  OF  ACTS. 

Uunicipal  ordinances  or  by-Iawa,  see  Municipal 
Corpotatkns,  S  112. 

i  122.  Laws  1900.  p.  17.  c  12,  ie!atiuc  to 
the  county  depoaitory  for  school  fnnda,  Aela  not 
auhiect  to  tlie  objection  that  It  is  not  within 


the  title  ct  the  act.— Gbarlton  t.  Gonslns  (Tex.) 
422. 

V.  BBPBAIs  SPSFBimOW,  BXPlSA- 

TZOlr.  AKD  BEVITAIi. 

Repeal  of  atatute*  relating  to  partieular  $ub- 
jeott. 

See  Nuisance,  |  76. 
Jurisdiction,  see  Gonrti,  f  1. 
Laws  relattns  to  ponliwnent  for  larceny,  aee 
Larcenj,  |  88. 

I  158.  Repeals  by  implication  held  not  fa- 
Tored.— Davidson  t.  Scbmidt  <Mo.  App.)  S52. 

S  160.  The  repugnancy  essential  to  the  re- 
peal of  an  old  statiite  by  a  new  one  determin- 
ed.—Ttozas  &  P.  By.  Co.  T.  MoBley  (Tex.)  00. 

i  167.  Prior  atatates"  may  be  repealed  by  im- 
plication by  aubaequMit  lam.— Davldaon  t. 
Schmidt  (Md.  App.)  5B2. 

VX.  OOKSTBVOnOH  AHD  OFEHA- 
TIOK. 

(A)  General  Ralea  of  CoBstraetloM. 

AIleffati<ma  Id  indictment  or  information  aa  to 

{roriaoa  and  eiceptlona,  see  Indictment  and 
nfonnatioBt  |  ill. 

I  22&  **Offlca  of  proviso  In  statute,  stated."— 
Brown  t.  Patteraon  (Mo.)  L 

(B)  PartlenUir  Clusea  of  BtKtntea. 

Statutes  Imposing  penalties  for  sale  of  liquors 
to  drunkards,  see  Intoxicating  liquon,  |  ITS. 

<0>  RotivMtiT*  OporatloM. 
Taxea  <m  eoTporationa,  see  Taxatton,  |  US. 


STATUTES  CONSTRUED. 


WTTBD  STATES. 

STATUTES  AT  LARGE 

1808,  July  1,  cb.  641,  J 

70,  30  Stat.  665  (U.  s! 

Comp.  St.  1001,  p.  3451)  879 
1007,  March  4,  ch.  2039,  | 

2,  34  Stat  1416  (U.  8. 

Comp.  St.  Sapp.  1909.  p. 

im   084 

GOMPILED  STATUTES 
lOOL 

Page  3451   879 

COMPILED  STATUTES 
SUPP.  1900. 

Page  117a  964 

ATOAlfSAS. 

CONSTITUTION. 

Amend.  6  1021 

Art  7,  H  4,  6  757 

Art  7.  i  S4.  26S 

Att  16,  I  18  1021 

KIBBT'S  DIGEST. 

i  851  1019 

1  950   234 

1233   263 

1348  1027 

:  1414,  1415.  774 

2234  1028 

:  2879k  aSSl-2S83...... .1029 

27B4  825 


3138  1029 

I  3157-3169   506 

3224  1026 

3244    244 

3629  1037 

3823   758 

3966  1021 

4036   256 

4431  2tS6,  1026 

4976.  4903  1030 

f 6083,  6000    2S9 
6021   758 
6020-6029   266 
6290  T48 

6311  TO2 

6622-6632   616 

6661-6668   752 

7114   747 

764(^7544,  7639-7644. .  288 
8012,  sahd.  S  2S4,  625 

lAWS. 

1905,  p.  402,  {  4  234 

1007,  p.  m.  754 

1907,  p.  162,  1 1   239 

1900,  p.  246..  1021 


XBIITUOKT. 

OON8TITUTI(H7. 


 840 

 386 

 840 

 369 

 282 

 843 

 286 

I  171,  181  830 


61.. 
106. 
157. 
160. 
161. 
164. 
170. 


CIVIL  CODE  OF  PRAC- 
TICE 

10  882 

29   407 

70   863 

90   380 

9a  sabsec.  3  882 

111   882 

113  268 

134.  408,  861 

249   274 

338    861 

X  391   360 

439    868 

f  444,  449   882 

477   806 

490   304 

518  860 

616  869 

661   882 

724   352 

738   862 

756   861 

CRIMINAL  CODE  OF 
PRACTICE. 

I  153    308 

J  225   855 

H  240,  241   797 

I  281  792,  794,  850 

GENERAL  STATUTES  1883. 
Cb.  92,  art  8,  I  17  894 

GENERAL  STATUTES  1888. 
Oh.  68,  art  1.  I  6   810 
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STATUTB8 :1903. 

1  4143   386 

H  4423,  4424...  282 

STATUTES  1909. 

I  127  (RtisgeU'B  St.  |  475^  -282 
{  323  (RuBsell's  St.  |  230^  412 
§  470,  subdB.  0,  7  (RusBell's 

St.  S  1775)   384 

49S  (Raasefl'a  St  i  2061)  310 
500  (Russell's  St.  I  2070)  860 
679  (Russell's  St  {  4400)  345 
960  tRtisseirB  St  |  2784)  791 
S  1065,  1068  (Runell'B  St 

H  4161,  4164)   366 

1$  1153.  1155  (RuBsell'fl  St 

.  K  3771,  3773)   704 

I    1212   (Russell's   St  I 

■  8479)   288 

{S  1393,  1408  (RuBsell's  St 

5§  3810,  3821)   366 

«   1907   (RDBSell's   St.  J 

2100)   29S  879 

I   1936   (RuBsell's    St  I 

3455)   "321 

H  1955.  1966.  1959  (Bus- 
sell's  St  H  180T,  1808, 
1811)  327 
I         jQ^MwU's  St  J  67)  866 
1  2328  (Rnsseirs  St  S  281)  828 
i   2463   (Russell's    St.  S 

.  2383)   r  270 

I  2557b.  sabd.  8  (Bassell's 

H  3094,  3096.  8100  (Rus- 

SS  3131,  3182;  876S  (Rus- 
sell's St  IS  1240,  1241, 
4855)   869 

S  8760  (Russell's  St  8 
48G2)   894 

I  3798  (Russell's  St  1 
5219)   ■  :  321 

H  3855,  3857,  3858  (Rus- 
sell's St  H  3885,  3887. 
368»  .'896 

S  3870  (Russell's  St  { 
3901)   .!  854 

IS  8896,  8897  (Russell's  St. 
«  8910.  8920)   301 

«  4030,  4060  (Rusaeira  St 
81  5922.  5048)   894 

I  4067  (Russell's  St  | 
5959)    386 

I   4162   (Russell's   St.  | 

.6022)   :  804 

I  4241  (RusseU's  St.  | 
6170)   !  386 

IS  4242.  426a(RuaseirB  St 
IS  6171,  6226)   408 

S  4484  (Russell's  St  | 
5762)  !  412 

S  4^88  (RuBseU's  St.  S 
4978)    321 

1  47JH  (RjiflBell's  St  S 
2563)   280 

I  482T  271 

RUSSELL'S  STATUTES. 

I  67  (St  1909.  8  2117).  ...  866 
I  291  (St  1909.  S  2328). . .  828 
18  1206,  1207.  1211  (St 

1900,    SI    8004,  3096. 

3100)  V?  860 

88  1240,  1241  (St  1909,  S8 

3131.  3132)   309 

I  1775  (St.  1909,  8  470, 

subds.  6,  7)  384 

H  1807,   1808.  1811  (St. 

1900.    H    1955,  1966, 

1059)  ........... 327 

{2061  (St  1906^  t4m.„  810 
2070  (St  1000,  I  60$. . .  850 


S  2100  (St  1909,  I  leoj 

I  2300  (St  1909,  323). ..  412 
2383  *et  lOQO,  2463). .  270 
2563  (St.  1900,  4794). .  280 
27S4  (St  1900,  950)...  791 
M;^",  St  1900,  1936).  .  321 
34-:)  St  1909,  12ia. ,  288 
iW.'A.t  (St  19W,  S  2567b, 

8iilnL  3)  816 

gjj  3771,  .^3  (St  1009,  IS 

lira.  1155)  ..:  794 

!!i  S810,  3821  (St  1900,  88 

IGi^^l  1403)..   366 

n  3887.  3888  (St 

lEN'?^.    88    3856,  3857, 

3Sr..s>    896 

I  3901  (St  190ft  S  38T0). .  854 
Is  :i!n9,  3920  (St  1909,  |S 

as!jn,  3897)   301 

M  4161,  4164  (St  1909,  88 

1005/1068)..  ..:  366 

S  •1400  (St  1000,  S  67». . .  345 
S  47rrfl  (St  1909,  «  127). . .  282 
S  (Ht.  1900,  8  3753). .  369 

S  i^iV^  (St  1909.  I  8760). .  804 
?S  4!»T3,  5219  (St.  1009,  H 

4fKS,  3798)  •  "  821 

^  r.Tr:i!  (St  1909.  |  4484). .  412 
»S  r.<<22,  6948  (3L  1909;  » 

-ta-yt.  4056)  777/."  894 

S  m.  1909,  S  4067). .  386 
S  rSt  1900.  I  4162). .  804 
S  nun  (8t  1909.  |  4241).  .  386 
n  t:iTI,  6220  (St  1900,  IS 
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I  81.  Duty  to  keep  a  light  upon  stteet  can 
:at  Dight  stated.— CHoTcr  t.  jopUn  «  P.  By.  Co. 
<Mo.  App.)  43. 

S  90.  Dut7  of  motormsn  to  avoid  injuring 
persons  and  vebiclea  on  the  track  stated. — Clovei* 
V.  Joplin  ft  P.  Ry.  Co.,  (Mo.  App.)  43. 

S  90.  A  person  injured  by  collision  with  a 
street  ear  mM  gnllty  of  contribntory  negligence. 
— LonlBville  Ry.  Co.  t.  Ray  (Ry.)  31S. 

i  103.  A  person  stmck  by  a  street  car  un- 
der certain  circumstances  held  entitled  to  re- 
•corer,  regardless  of  her  contributory  negligence. 
T.  Joplin  ft  P.  Ry.  Co.  (Uo.  App.)  43. 

STREETS. 

See  Highways. 

Croeslng  by  railroads,  accidents  at  croaringa, 

see  Railroads,  iS  327-350. 
Crossing  by  railroads,  statutory,  municipal,  and 

oflkial  regulations^  see  Railroads,  |  SAL 
Dedication  of,  see  Dedication. 
li^TOvement  of,  see  Municipal  Corporations,  H 

Injuries  from  defects  or  obstructions,  see  Mu- 
nicipal Corporations,  ||  759-822. 

Injuries  to  persons  on  street  by  collision  with 
street  cars,  see  Street  Railroads,  |S  81-103. 

Occupation  or  use  as  ground  for  compeusation 
under  laws  of  eminent  domain,  see  Elminent 
Domain,  {  100. 

Rlriits  in  and  use  of  by  street  xailtoads,  see 
Street  Ballioads.  |  24. 

STRIKING  OUT. 

Evidence,  see  Trial,  I  96. 

Pleading  or  defense  or  part  thereof  see  head- 
ing, i  362. 

SUBCONTRACTORS. 

Bight  to  mechanic's  lien,  see  Medianica*  Liens, 
8fi  99,  107. 

SUBLEHINQ. 

See  Landlord  and  Tenant,  |  70. 

SUBSTITUTES. 

For  bill  of  exceptions,  case  or  statement  of  facts, 
see  Appeal  and  Error,  {  653. 

SUBSTITUTION. 

Construction  of  will,  see  Wills,  f  663. 

SUCCESSION. 

See  Descent  and  Distribntitm. 

SUFFRAGE. 

In  general,  see  Elections. 

SUICIDE 

Of  person  insured,  cause  of  death  witliin  policy, 
see  Insnrance,  1  446. 

SUIT. 

See  Action ;  Equity. 

SUMMARY  PROCEEDINGS. 

For  collection  of  taxes,  see  Taxation,  |  678V&* 

SUMMONING. 

Jury,  see  Jury,  |  72. 


SUMMONS. 

See  Process. 

In  garnishment  proceedings,  see  Garnishment,  0 


97. 


SUPERINTENDENTS. 


Of  schools,  see  Sduxda  and  School  Distiictib 
I  63. 

SUPERSEDEAS. 

Assignment  of  claim  under  supersedeas  bond,  s«« 

Assignments,  i  73. 
On  appeal  or  writ  of  error,  see  Appeal  and  Ev 

ror,  R  485,  40a 

SUPERVISORY  CONTROU 

Writs  of,  see  Mandamus. 

SUPPLEMENTARY  PROCEEDINGS. 

See  Execution,  |  371. 

SUPPRESSION. 

Of  depo^tioOB,  see  DepoeitiouB,  1  83^ 

SUPREME  COURTS. 

Of  states,  see  Courts,  H  207-247. 

SURETYSHIP.  ' 

See  Principal  and  Snr^. 

SURGEONS. 

See  Physicians  and  Surgeons, 

SURPRISE. 

Ground  for  contiouano^  see  Gontlnuattee^  H 

29,  sa 

SURRENDER. 

Application  of  statute  of  frauds  to  surrender 
of  existing  estates  or  interests  in  resl  prop- 
erty, see  Frauds,  Statute  of,  H  60,  70. 

Of  mining  lease,  see  Mines  and  Minerali,  |  60. 

SURROGATES'  COURTS. 

See  Courts,  |  202. 

SURVEYS. 

Official  surreys  to.  estahlish  boundaries  see 
Boundaries,  i  64. 

SURVIVAL 

Of  cause  of  action,  see  Abatement  and  RcTival, 
i  5& 

SURVIVORSHIP. 

Right  of  survi^ng  spouse,  children  or  heirs  as 
to  homestead,  see  H<Mnestead,  |  140. 

Rights  and  liabilities  of  surrlTor  of  community 
as  to  community  property,  see  Hadwnd  and 
Wif^  I  278. 

SUSPENSION. 

Of  absolute  power  of  alienation,  see  Perpetui- 
ties, I  6. 

Of  running  of  statute  of  iimltationa,  see  Limita- 
tion of  Actions,  fl  96,  96,  130l 

SWAMP  LANDS. 

Drainage  by  public  antfaorltles,  sea  Dr^as. 
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INDSX- 

SWEARING. 

Oimlna]  respoinibiUtT,  see  DIsoxderlr  Conduct 

SWINDLING. 

See  Fftlae  Penonatioo ;  False  Pretensei. 

TALESMEN. 

See  JuTj,  I  72. 

TARIFF. 

See  Cnstoms  Duties. 

TAXATION. 

See  Castoms  Duties. 

Appellate  jurisdiction  of  cases  ioTolrlDg  liabil- 
ity for  taxes,  see  Courts,  {  247. 

Local  or  special  taxet. 

See  Couoties,  $  102;  Municipal  Corporations.  { 
»0<^;  Schools  ^Dd  School  Districts,  %%  102- 
107.  • 

For  constroction  and  maintenance  of  highways. 
Bee  Highways,  S  122. 

For  TDonicipal  iniprovementB,  see  Municipal  Cor- 
porations, §  449. 

Occupation  or  privilege  icart, 

■See  Licenses,  jt  7. 

"Sale  of  intosicatins  llgnon,  see  Intoxicating 

Liquors,  H  50;  74. 
TTeachers.  see  Schools  and  School  Districts,  (g 

130,  131. 

m.  ZJABII.ITT  or  PERSONS  AMD 
PBOPEBTT. 

<CA)  FvlTate  Fenons  and  Prepertr  in  Oem- 
evml. 

f  68.  Laws  1007,  c.  602,  a  general  assess- 
-ment  law.  repealiQe  the  former  general  law. 
Laws  1903.  c.  258,  and  Laws  1907.  c.  002,  |  30, 
providing  for  the  back-assessment  of  property, 
thereupon  became  the  only  provision  for  such 
assessment,  and  property  cannot  be  back-assess-  i 
ed  under  the  act  of  1903.— XashvUIe  Ry.  &  Light 
-Co.  T.  Norvell  (Tenn.)  613. 

<B)  Corporatloaa  mmA  Cnrpoxmt^  Steele 
end  Vrojf^xtYt 

S  113.  Laws  1907,  c.  602,  held  not  to  provide 
for  the  assessment  or  back-assessment  of  street 
railway  property,  assessable  by  the  railroad  as- 
-sessors  under  Laws  1905,  c.  513,  S  1.— Naabville 
By.  &  Light  Co.  t.  Norvell  CTenn.)  613. 

S  113.  Laws  1005,  c  61S,  providing  a  new 
method  of  assessit^  the  property  of  street  rail- 
way companies,  is  wholly  prospective  in  opera- 
tion, and  does  not  authorize  a  back-assessment 
for  a  ^riod  antecedent  to  its  taking  effect, 
though  it  provides  that  no  assessment  of  prop- 
erty shall  be  made  in  any  other  manner  than 
provided  by  the  act.— Nashville  Ky.  &  Light  Co. 
V.  Xor^-ell  (Tenn.)  613. 

S  145.  Although  a  railroad  company  acquires 
only  an  easement  over  land,  the  fee  remaining 
in  the  original  owner,  its  property  rights  are 
separate  and  distinct,  and  are  separately  taxed. 
—School  Dist.-  No.  4  v.  School  Dist  No.  84 
<Atk.)  238. 

(D)  BxemptloiiB. 

i  217.  The  market  place  and  stalls  thereon 
owned  and  maintained  by  a  city  held  exempt 
from  taxation  under  Coast.  J  17u.--<^ty  of  Pa- 
dacah  T.  Commonwealth  (b.y.)  2S6. 

I  245.  A  cemetery  of  a  city  heU  exempt  from 
taxation  under  Const.  9  170.— City  of  Faduraii 
V.  Commonwealth  <Ky.)  286. 
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V.  LETT  AMD  ASSE88BCEZTT. 

School  taxes,  see  Schools  and  School  DIstrlcti, 
i  108. 

VZ.  IiIEW  ARB  FftZOBITT. 

I  Sll.  That  the  owner  of  a  lot  who  bought  It 

subject  to  taxes,  was  an  innocent  purcnaser 
could  not  be  set  up  as  a  defense  a^inst  a  suit 
to  enforce  the  tax  lien.— Toepperwein  v.  City  of 
San  Antonio  (Tex.  Civ.  App.)  699. 

Vm.  COLLECTION    AND  EHFORCE- 
MEST  AGAINST  PEBSONS  OB 
PERSONAL  PBOPEKTT. 

{A)  <7elleeton  end  Proeeedinsa  tor  Col- 
leetlo*  Im  Geeeral. 

Conformity  of  judgment  to  pleading  In  action 
against  sheriff,  see  Judgment,  i  252, 

False  personation  of  officer  collecting  tax,  see 
False  Personation,  {  4. 

Mistake  as  affecting  limitations  against  sher- 
iff, see  Limitation  of  Actions,  S  ^ 

$  549.  Under  Const.  1 106,  requiring  the  fees 
of  county  officm  to  be  regulated  by  law,  the 
fiscal  court  could  not  agree  to  a  different  rate 

of  compensation .  to  sheriffs  for  collection  of 
county  revenue  than  that  fixed  by  statute. — Alex- 
ander V.  Owen  County  (Ky.)  386. 

6  557.  Under  Ky.  St.  1903.  fi  4143,  an  agree- 
ment by  fiscal  court  that,  if  the  sheriff  would 
promptly  pay  off  claims'  against  the  county  as 
tbey  were  presented,  using  his  own  money  whm 
necessary,  instead  of  interest,  the  county  would 
not  require  him  to  account  for  the  penalties  on 
delinquent  taxes  which  he  might  collect  held 
illegal.— Alexander  v.  Owen  County  (Ky.)  388. 

S  557.  A  tax  collection  settlement  made  by 
the  sheriff  is  a  single  transaction:  but,  when  it 
is  opened  for  fraud  or  mistake,  it  stands  as  if 
settlement  had  not  been  closed,  and  Is  open  for 
the  correction  of  all  errors  and  frauds,  though 
such  latter  erren  or  frsnda  might  have  bMn 
barred  if  standing  alone.— Alexander  t.  Owen 
County  (Ky.)  886. 

i  570.  Under  Ky.  St.  §§  4067,  4241  (Bus- 
sell's  St.  |§  5959,  6170),  a  claim  of  a  county 
for  sums  collected  by  the  sheriff  of  taxpayers 
not  on  the  assessment  roll,  but  liable  for  taxes, 
held  to  be  in  the  nature  of  an  action  for  breach 
of  the  sheriff's  bond.— Alexander  v.  Owen  Coun- 
ty (Ky.)  386. 

<B)  SnmmBrr  Remedies  amd  Aetlons. 

}  573^.  The  assumption  of  payment  of  a 
judgment  for  taxes  against  a  lot  held  to  give  a 
city  the  right  to  sue  the  purchaser  personhlly 
for  the  debt. — Toepperwein  v.  City  of  San  An- 
tonio (Tex.  Civ.  App.)  699. 

S  573%.  A  purchase  of  realty  subject  fo  tax- 
es does  not  impose  personal  liability  on  the  pur- 
chaser.— Toeppornein  v.  City  of  San  Antonio 
(Tex.  Civ.  App.)  609. 

(O)  Remedies  fov  Wreaarfnl  Bnforeement* 

School  taxes,  see  Schools  and  School  Districts, 
S  107. 

§  60S.  Under  Const,  art.  16,  $  13,  and  Kir- 
by's  Dig.  8  3966,  held,  that  a  citiisen  and  tax- 
payer may  enjoin  the  collection  of  an  illegal 
tax.— Merwln  t.  Fnssell  (Ark.)  1021. 

IX.  SALE  or  LAND  VOH  NONPAT- 
MEHT  OF  TAX. 

S  634.  A  wife  and  her  husband  having,  part- 
ed with  all  their  interest  in  a  lot,  It  was  not 
subject  to  be  administered  as  a  part  of  her  es- 
tate, and  a  tax  lien  on  tt  could  not  be  enforced 
through  such  proceeding.— Toepperwein  v.  City 
of  San  Antonio  (Tex.  Civ.  App.)  699. 
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i  641.  The  Ilea  on  a  lot  Kcaring  niMeqneat- 
ly  a(>cniiiiK  tnxes.  Which  a  purchaBer  assumed, 
could  not  be  eoforced  except  hj  a  auit  against 
him.— Toepperwein  t.  City  of  San  Antonio  CTez. 
Cir.  App.)  ti08.  - 

XI.  TAX  TITXX8. 

.  (B)  Tax  Deeds. 

I  764.  A  tax  deed  held  void  for  tmcertaintr 
in  the  description.— Penis      Rice  (Ark.)  747. 

I  764.  A  description  of  land  in  a  tax  deed 
had  not  fatall;  defective  for  indefiniteness  un- 
der Ky.  St.  S  4050  (liussell'a  St  I  SMS),  and 
Gen.  St.  1883,  c.  02,  art.  8,  I  17.— Moseley  v. 
HamUton  (Ky.)  8&4. 

S  789.  Under  Ky.  St.  H  S760,  4030,  4162 
(Rnssell's  St.  ttf,  4802,  5922.  G022).  holder  of  tax 
deed  establishes  a  prima  facie  title  on  produc- 
tion of  his  tax  deed,  the  recitals  of  which  may 
be  attacked  only  for  fraud  in  the  PBrty  benefited 
or  mistake  on  the  part  of  the  officer. — Moabley 
T.  Hamilton  (Ky.)  894. 

(C)  Aotlou  to  CoKflna  or  Try  Title. 

i  805.  The  two^ear  statute  of  limitations 
(Kirby's  Dig.  i  7114)  does  not  begin  to  run 
where  the  tax  deed  is  void  on  Its  (ace  for  failing 
to  describe  the  land  sold.- Penix  t.  Bice  (Ark.) 
T47. 

zn.  roRFEnuBES  ahd  rarAXiTiES. 

UabiJity  of  homestead  for  penalty,  see  Home- 
stead, I  105. 

TEACHERS. 

See  Schools  and  School  Districts,  fiS  130,  131. 

TECHNICAL  ERRORS. 

See  Appeal  and  Error,  {  1170. 

TELEGRAPHS  AND  TELEPHONES. 

Concurrent  regulations  state  and  United 
States  of  hours  of  service  of  employfis,  see 
Commerce,  §S  8,  5S. 

Z.  E8TABUSHBIENT,  CONSTRUCTION, 
AND  MAINTENANCE. 

Necessity  of  compensation  for  damages  to  abut- 
ting property  from  coastruction  of  lines  in 
street,  see  Emiueot  Domain,  {  09. 

8  20.  A  telephone  company  constructing  a 
telephone  line  held  not  guilty  of  negligence  in 
failing  to  warn  a  child  trespassing  on  tlie 
premises.- Hall  v.  Missouri  &  Kansas  Telephone 

Co.  (Mo.  App.)  537. 

II.  KEaUZ.ATION   AND  OPERATION. 

Assumption  by  court  as  to  facts  in  action  for 
failure  to  promptly  transmit  and  deliver  mes- 
sage, see  Trial,  §  101. 

Effect  of  cus.om  lo  receive  messaftes  by  tele- 
phone, see  Customs  and  Usaf^es,  j|  11. 

Ilarmless  error,  see  Appeal  and  Error,  §  106G. 

Ilearsay  evidence  in  action  for  delay  in  delivery 
of  message,  see  Ph'idence,  §  317. 

8  27.  The  validity  of  a  stipulation.  In  a  con- 
tract made  in  a  sinter  state  for  the  transmission 
of  a  message,  hrld  determined  by  the  law  of 
the  forum  as  a  stipulation  affecting  the  remedy. 
—Western  I'nion  Telegraph  Co.  v.  Douglass 
(Tex.  Civ.  App.)  4S8. 

S  3.".  A  tPlegraph  company,  after  accepting 
a  message  by  telephone,  cannot  claim  that  tue 
conditions  in  its  ivinted  forms  are  applicable, 
where  it  is  accustomed  to  receive  messages  in 
that  way.— Gore  v.  Western  Union  Telegraph 
Co.  (Tex.  Civ.  App.)  077. 


t  So.  Liability  of  company  for  nllare  to 
transmit  messa^  received  by  telephone  stated. 
—Gore  T.  Western  Union  Telegraph  Co.  (Tex. 
Civ.  App.)  977. 

f  37.  Where  a  telegraph  company  delivered 
a  message  at  the  Oriental  Hotel,  instead  of  in 
care  of  the  Oriental  Oil  Gwiqiany,  to  which  It 
was  addressed,  the  companj  was  necligent. — 
Postal  Telegraph  Cable  Co.  of  Texas  v.  -Snuth 
(Tex.  Civ.  App.)  733. 

i  38.  In  an  action  against  a  telegraph  com- 
pany for  delay  In  delivering  a  message,  the  re- 
fusal to  give  an  instruction  held  not  erroneous 
in  view  of  the  evidence.- Western  Union  Tele- 
graph Co.  T.  Douglass  (Tex.  Civ.  App.)  488. 

I  48.  The  agent  of  a  telegraph  compaoT*  who 
receives  a  message  by  telephone,  is  not  thereby 
made  the  agent  of  the  sender,  though  the  com- 
pany requires  all  messages  to  be  riven  in  wiitiiv. 
if  toe  sender  does  not  know  <w  such  require- 
ment.—Gore  V.  Western  Union  Telegraph  Col 
(Tex.  Civ.  App.)  977. 

f  54.  A  stipulation,  so  far  as  It  relieres  a 
telegraph  company  from  negligence  in  not  deliv- 
ering or  transmitting  an  unrepeated  message, 
cannot  be  enforced ;  but  for  mere  errors  or 
mistakes  In  transmission  such  a  stipulation  is 
lawful  and  leasonable^Westem  Union  Tele- 
graph Co.  T.  Bennett  (Tex.  C^t.  App.)  151. 

I  54.  Under  Rev.  St.  1895.  art.  3379,  a  stip- 
ulation in  the  contract  for  the  transmission  of  a 
message  held  void.— Western  Union  Telegra^ 
Co.  V.  Douglass  (Tex.  Civ.  App.)  4SS. 

^65.  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  held,  that  defend- 
ant should  be  con6oed  to  the  facts  pleaded  in 
a  special  plea  as  to  how  a  mistahe  could  have 
occurred.— Western  Union  Tel^taph  Co.  r.  Ben- 
nett (Tex.  Civ.  App.)  151. 

S  65.  In  an  action  against  a  telegraph  com- 
pany for  delay  in  the  delivery  of  a. message, 
whereby  a  son  was  prevented  from  reaching  the 
bedside  of  a  dying  mother  and  attending  her 

funeral,  certain  evidence  held  admissible  with- 
out any  allegation  in  the  petition— Western  Un- 
ion Telegraph  Co.  v.  Douglass  (Tex.  Civ.  App.) 
488. 

S  66.  Evidence  held  to  justify  a  verdict  find- 
ing that  a  telegraph  company  was  negligent  in 
falling  to  deliver  a  telegram.— Western  Union 
Telegraph  Co.  v.  Brasher  (Ky.)  788. 

{  66.  A  service  message  held  inadmissible  tu 
show  diligence  in  trying  to  find  the  addressee  of 
a  telegram.— Western  Union  Tel^raph  Cob  v. 
Brasher  (Ky.)  788. 

S  66.  Evidence  of  efforts  by  a  telephone  com- 
pany to  find  the  addressee  of  a  telegram  AcU 
inadmissible  to  prove  diligence  of  the  telegraph 
company  in  trying  to  find  him.— Western  Union 
Telegraph  Co.  v.  Brasher  (Ky.)  788. 

$  66^  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  evidence  held  to  show 
the  addressee  could  have  been  found  at  his  place 
of  business  if  defendant's  agent  bad  exercised 
ordinary  diligence.— Western  Union  Telegrafrfi 
Co.  V.  Bennett  (Tex.  Civ.  App.)  151. 

i  67.  A  tel^raph  company  is  liable  for  all 
damages  that  flow  from  its  nullguice  of  which 
it  had  notice,  or  which  might  fisve  been  reason- 
ably anticipated  at  the  time  It  received  the  mes- 
sage, in  the  event  of  a  breach  of  its  contract. — 
Postal  Telegraph  Cable  Co.  of  Texas  v.  Smith 
(Tex.  Civ.  App.)  733. 

ii  67.  A  death  message  held  not  notice  to  the 
^raph  company  that  the  remains  would  be 
carried  to  a  place  other  than  that  fnmi  which 
the  memage  was  sent— Postal  Telegraph  C^ble 
Co.  of  Texas  v.  SmlOi  fTex.  Civ.  App.)  733. 

I  71.  For  failure  to  promptly  transmit  and 
deliver  a  tel^ram  resulting  in  the  addressee  not 
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belnff  able  to  reach  his  mothcT  In  her  last  si(d[- 
ness  before  she  became  oDcooBciouB,  an  award  of 
$1,150  hM  not  excewire.— Weatent  Union  Tele- 
graph  Co.  t.  Bennett  (Tex.  Civ.  App.)  151. 

f  73.  Whether  a  telegraph  company's  rule 
rovening  the  handling  of  messages  is  reasonable 
Is  a  gnestion  for  the  coart. — Western  Union  Tel- 
egraph Co.  V.  Bragher  (Ky.)  788. 

S  73.  In  ED  action  against  a  telegraph  com- 
pany for  delay  In  ddiverins  a  message,  the  is- 
ane  of  negligence  held  tot  the  jniy. — Western 
Union  Telepaph  Co.  T.  Douglan  (Tex.  Civ. 
App.)4SSL 

I  74.  In  a  snit  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  held,  .that  the  court 
did  not  err  in  refusing  a  special  instruction  lim- 
iting a  recoverr  to  certain  damages. — Waters 
Union  Telegrai^i  Co.  v.  Bennett  (Tex.  Civ.  App.) 
151. 

^  74.  In  a  suit  for  failure  to  promptly  trans- 
mit and  deliver  a  telegram,  held,  that  a  special 
instruction  as  to  the  elements  of  damages  was 
correctly  refused.— Western  Union  Telegraph  Co. 
Bennett  (Tex.  Civ.  App.)  161. 

?'  74.  In  a  suit  for  failure  to  promptly  trans- 
t  and  deliver  an  unrepealed  tnessage,  a  charge 
held  to  give  defendant  the  benefit  of  all  it  was 
entitled  to  aa  to  error  In  tranamlssion.— Western 
Union  Telegraph  Co.  t.  Bennett  (Tex.  Civ,  App.) 

TEMPORARY  ALIMONY. 

See  Divorce,  |  218. 

TENANCY. 

For  life,  see  Life  Estates. 

For  yean,  see  Landlord  and  Tenant,  H  76>  86. 

TENANCY  IN  COMMON. 

Community  property,  see  Husband  and  Wife, 
S  274. 

Partition  of  property  held  in  commoit,  see  Parti- 
tion. 

ZX.  MUTUAX  BXOHT8,  PUTIEg,  AlfP 
LTABTItTTIES  OF  OO-TENAITTS. 

i  15.  The  Btatnte  of  limitations  does  not  run 
In  favor  of  a  tenant  in  common  holding  the 
community  property  until  some  act  is  done  re- 
pudiating the  relation  with  the  eo-tenants.— 
Wingo  V.  Rudder  (Tex.)  899. 

{  15.  Facts  held  not  to  show  that  the  heirs  of 
a  deceased  wife  were  tenants  In  common  with 
those  claiming  under  an  unauthorized  convey- 
ance of  community  property  by  the  surviving 
husband.— Hardy  Oil  Co.  t.  Bumham  (Te^  Civ. 
App.)  221. 

S  27.  A  sale  of  property  left  by  a  husband  to 
his  wife  and  children  by  the  mother  to  one  of 
the  daughters  held  not  to  constitute  conversion 
thereof  as  against  the  other  legatees.— Fainter  v. 
Painter  (Mo.  App.)  56L 

TENDER. 

Of  fare  to  BvM  ejection  from  train,  see  Car- 
riers, i  358. 

S  15.  Tender  of  payment  by  check  is  suffi- 
cient where  the  drawer  has  funds  in  the  bank 
to  meet  the  payment  unless  refusal  is  upon  the 
gronnd  that  toe  tender  Is  not  in  lawful  money. 
-Neal  T.  Finley  (Ky.)  348. 


TERM. 

Of  lease,  see  Landlord  and  Tenant, 


75,  86. 


TERMINATION. 

Of  e^Ioyment,  see  Master  and  Serran^  H 
Of  trasi  see  Trusts,  f  61. 

TESTAMENT. 

Be*  Wills. 

TESTAMENTARY  CAPACITY. 

See  Wills,  |  52. 

TESTAMENTARY  POWERS. 

Nature  and  extent  of  power  to  devise  or  be- 
queath, see  Wills,  f  1. 

TESTIMONY. 

See  Depositions;  Evidence;  Witnesses. 

THEFT. 

See  Bnxgiary;  Larceny;  Robbery. 

THREATS.' 

As  justification  for  carrying  weapons,  see  Weap- 
ons, i  IS. 

BvidMice  of,  in  prosecutions  for  homicide,  see 
Homicide,  S  ISd. 

f  8.  Where  the  information  charged  intimi- 
dation by  threatening  words  and  by  the  firing  of 
guns,  a  charge  as  to  the  use  of  threatening  words 
was  objectionable.— Oliver  v.  State  (Tex.  Cr. 
App-)  687* 

TICKETS. 

For  carriage  of  passengers,  see  Carriers,  {  253. 

TIMBER. 

See  Logs  and  Logging. 

On  public  lands,  see  Public  Land^  |  173. 

Sale  by  tenant  In  dower,  see  Dower,  S 

TIME. 

Agreements  not  to  be  performed  within  one  year, 
see  Fraads,  Statute  of,  ii  44,  50. 

Computation  of  period  of  limitation,  see  Limi- 
tation of  Actions,  SS  43-130. 

Of  accrual  of  right  of  action  within  statute  of 
limitations,  see  LimltatiMi  of  Actions,  S|  43- 
58. 

Of  death,  presumptions,  see  Death,  |  2. 

For  partUmlar  matt  i»  or  inHde»tal  to  jvdietat 
proeeedinffi. 

Amendment  of  pleading,  see  Pleading,  {  245. 

Appeal  or  other  proceeding  tot  review,  see  Ap- 
peal and  Error,  {  345. 

Certification  of  dissent  to  Supreme  Court,  see 
Courts,  §  247. 

Presentation,  allowance,  and  filing  of  bill  of  ex- 
ceptions, see  Crimioal  Law,  I  10B2:  Excep- 
tions, Bill  of,  {  43. 

Settlement  of  case  or  statement  <^  facts  for 
review,  see  Criminal  Law,  {  1099'. 

For  partfcular  act»  not  iudicial. 
Delivery  of  goods  sold,  see  Sales,  §  81. 
Holding  election,  see  Elections,  f  38. 
Payment  for  goods  B<^d.  see  Sales,  {  82. 
Performance  of  contract  of  sale,  see  A''endor 
and  Purchaser,  f  75> 

TITLE. 

See  property. 

After-acquired  title,  estoroel  to  assert,  see  Es- 
toppel, S  45. 
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nsDC  Eo  compensauoQ,  Bee  uroKen,  i  oi. 
Of  bona  fide  parchasers  of  land*  see  Vendor 

and  Parchaser,  %  239. 
Of  purchaser  at  partition  sale,  see  Partition, 

Of  trostee  in  bankruptcy  to  property  of  bank- 
rupt, see  Bankruptcy,  S  156. 

Of  vendor,  snfflciency  to  support  contract  of 
sale,  see  Vendor  and  PurcbHser,  H  130,  137. 

Removal  of  cloud,  see  Quieting  Title. 

Retention  of  apparent  title  by  grantor  as  ele- 
ment of  frauA  as  to  creditors  or  subseqneot 
purchasers,  see  Fraudulent  ConTeyances,  i 
146. 

Tax  titles,  see  Taxation,  {S  TG4-S05. 

To  property  at  time  of  decedent's  death  as  de- 
termining what  are  assets  of  decedent's  eR- 
tate,  see  Executors  and  Administrators,  S  55. 
-  To  property  intermixed,  see  Confusion  of 
Ooods. 

Particular  mattert  affecting  title. 
Sea  Adverse  Possession;   Dedication;  Deeds; 

Descent  and  Distribution;    Mortgages. . 
Estoppel  to  assert  title,  see  Estoppel,  8  45. 
Sale  oC  personal  proiierty  in  general,  see  Sales. 
Sale  of  real  property  in  general,  see  Vendor 

and  Puitduuer. 

Porffeiilar  tpecies  of  property  or  rightt. 
See  Bills  and  Notes,  f  609. 
Personal  property  in  general,  see  Sales,  SS  200, 
214. 

Beal  property  in  general,  bona  fide  purchasers, 
see  Vendor  and  Purchaser,  {  2^i}. 

Title  necessary  to  maintain  particular  actiont. 
See  Ejectment,  S§  0,  15;  Beplevln,  8  8;  Tres- 
pass to  Try  Title,  $  10. 

Titlea  of  particular  acta  or  proeeed\ng». 

See  Statutes,  §  122. 

Municipal  ordinances,  or  by-lavs,  see  Munici- 
pal Cotporations,  f  112. 

TOOLS. 

UabiUty  of  master  for  injuries  to  servant  from 
defects  in  or  failure  to  furnish  tools,  see  Mas- 
ter and  Servant,  H  101-124^  a06-2U,  233- 
236. 

TORTS. 

Indemnity  among  joint  tort-feasors,  see  Indem- 
nity, E  13. 

LiabUitiet  of  varticidar  clattet  of  pemont. 
See  Adjoining  Landowners,  I  7;  Carriers,  S9 
99,  104,  10^135,  156,  28(>^21.  356-381,  399, 
400;  Municipal  Corporations,  S§  74t-S22; 
Railroads,  ffi  274-282,  327-350,  360-398,  407- 
446.  454-484;  Shetiffs  and  Constables,  %  139; 
Street  Bailroada.  H  81-103;  Warehousemen, 
8  24. 

Agents,  see  Principal  and  Ag;ent,  8  157. 
Children,  see  Parent  and  Child,  5  13. 
Employers,  for  injuries  to  employfis,  see  Master 

and  Servant,  §§  92-296. 
Employ^,  for  injuries  to  third  i»ersons,  see 

Master  and  Servant,  81  3(^.  318. 
Fellow  servants,  see  Master  and  Servant,  %% 

177-201. 

Mineowners,  see  Mines  and  Minerals,  8  122. 
Telegraph  or  telephone  companiw,  see  Tele- 
graphs and  Telephones,  9g  27-74. 

lAahilitiet  rcxpectinti  particvtar  apcciea  of  prop- 
erty or  instrumentalitiet. 
See  Mines  and  Minerals,  §  122;  Railroads,  §fi 

274-282,  327-350,  360-396.  407-446,  454-484; 

Street  Railroads.  8S  81-103;  Telegraphs  and 

Telejrfiones,  8S  27-74. 
Carrier's  premises,  see  Carriers,  8  286. 


Lions,  n  lavs^A. 
Tools,  machinery,  appliances,  and  places  for 
work,  see  Master  and  Servant,  88  101-124. 

Particular  tortt. 
See  Conspiracy,  8  20;  Forcible  EntiT  and 

Uiner,  %%  4-29;  Fraud;  Idbel  and  Slander; 

MalicIoQB  ProseeutloD;  Nuisance;  Tcespaas. 
Causing  death,  see  Death,  S8  31-104. 
Delay  m  transportation  or  aelirerj  of  goods, 

see  Carriers,  S§  99,  104. 
Ejection  of  passenger  or  Introder  from  train, 

see  Carriers.  88  356-881. 
Injuries  by  servants,  see  Master  and  Servant,  89 

302.  318. 

Injuries  from  negligence,  see  Nef;ligence. 

Injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones.  H 
27-74. 

Injuries  from  operation  of  railroads,  see  Rail- 
roads. 88  274-fe2,  327-350,  360-398,  407-446, 
454-484. 

Injuries  from  operation  of  street  railroads,  see 

Street  Railroads,  fiS  81-103. 
Injnrles  to  passengers,  see  Carriers.  |(  280-321. 
Injuries  to  servants,  see  Master  and  Servant,  H 

92-296. 

Loss  of  or  Injuries  to  goods  stored,  see  Ware* 
housemen,  8  24. 

Loss  of  or  injury  to  aoods  by  carrier,  see  Ca^ 
riers.  U  106-135. 156. 

Lo!is  of  or  injury  to  passenger's  baggage,  see 
Carriers.  fiS  .m  400. 

Wrongful  conversion,  see  Trover  and  Conver- 
sion. 

Wrongful  garnishment,  see  Garnishment,  8 
248. 

Remediet  for  tortt. 

See  Damages;  Trespass,  |  90;  Tkover  and 
Conversion.  8  20. 

Assi^cnment  Of  cause  of  action,  see  Assign- 
ments. 8  24. 

Collection  of  Jad-rment  from  joint  tort-feasor, 
see  Judgment,  8  891. 

Limitation  of  actions,  see  Limitation  of  Ao 
tions,  8  55. 

TOWNS. 

See  Counties;  Municipal  Corporations;  Scboob 

and  School  Districts,  88  1&-131. 
Highways,  see  Highways. 

n.  GOTEHinEEHT  AHD  OFFICERS. 

Constables,  see  Sheriffs  and  Constables. 
Mandamus  to  town  boards  or  officers,  see  Mailp 
damns,  {  87. 

rv.  FISCAL  MANAGEBfEHT,  PVBUC 
DEBT,  SEOUBITEES,  AND 
TAXATION. 

Taxes  for  highway  purposes,  see  Highways,  8 

122. 

TRAIN  RECORDS. 

Best  and  secondary  evidence,  see  Evidence,  8 
174. 

Hearsay  evidence,  see  IMdence,  |  318. 

TRAINS. 

See  Carriers;  Railroads. 

TRAMPS. 

See  Vagrancy. 

TRAM  ROADS. 

Venue  of  action  against,  see  Railroads.  8  22. 
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TRANSCRIPTS. 

Of  reccffd  for  pnrpon  ot  rwimr,  see  Criminal 
Law.  I  1101. 

TRANSFER  OF  CAUSES. 

Change  of  Tenae,  see  Venue,  18  45,  68. 
From  equity  docket  to  law  docket,  and  vice 

rersa,  see  Trial,  I  11. 
From  one  state  court  to  another,  see  Coorta,  | 

483. 

TRANSFERS. 

See  ABslgnmente;  Deeds;  Sales;  Vendor  and 
Purchaser. 

By  pnrchaser  of  property  subject  to  vendor's 
lien,  see  Vendor  ana  Purchaser,  (  265. 

Of  bills  and  notes,  see  Bills  and  Notes,  f  254. 

Of  good  will,  see  Good  Will,  I  6. 

Of  personal  property  aa  secnrity,  Me  Chattel 
Mortgages. 

Of  real  property  as  security,  see  Mortgages. 

Of  title  as  between  parties  to  sale,  see  Sales, 
if  200»  214. 

TRANSMISSION. 

Of  record  on  appeal  or  other  proceeding  for  re- 
view, see  Appeal  and  Error,  S  019- 

Of  telegraph  or  telephone  messages,  see  Tele- 
graphs and  Telephones,  Sg  27-74. 

TRANSPORTATION. 

Of  aninials.  see  Carriers,  gf  217-230. 
Of  baggage  of  passenger,  eee  Carriers,  gg  399, 
400: 

Of  goods,  see  Carriers,  ||  39-185. 

Of  passengers,  see  Carriers,  (g  234-400. 

TRAVELERS. 

On  streets,  injurieff  from  defects  or  obstnictlons, 
see  Municl[»al  Corporations,  gg  7S9-822. 

TRAVERSE. 

In  pleading  in  general,  see  Pleading,  |  129. 

TREATIES. 

Relating  to  tariff,  see  Customs  Duties,  |  IL 

TREATMENT. 

Aggravation  of  damages  by  Improper  treatment, 
see  Damages,  I  84. 

TREES. 

See  Logs  and  Logging. 

TRESPASS. 

Ipjnrles  to  trespassers,  see  Railroads,  g|  274- 

282,  360-398. 
Restraining  trespass,  see  Injanction,  g  46. 
To  the  person,  see  Assanlt  and  Battery. 
Xa  try  title,  see  Trespass  to  Try  Title. 

I.  AGTS  OOVSTITUTIMO  TBESPASK 
AMD  LIABILITT  THEREFOR. 

f  10.  A  purchaser  of  standing  timber  from 
the  dower  land  of  a  widow  held  a  willful  tres- 
passer in  cutting  and  remormg  it.— Xashville 
Lumber  Co.  v.  Barefield  (Ark.)  758. 

f  14.  One  trespassing  on  the  land  of  another 
by  Btatitming  and  operating  thereon  for  his  own 
benefit  an  engine  Is  liable  for  the  destructlou  of 
property  by  fire  set  by  spatks  emitted  by  the 
engine,  irrespective  of  oia  neellgence^Steger  v. 
Barrett  (Tex.  Civ.  App.)  174. 


XX,  Aonom. 

OB)  Jnrlsdictlon,  Partlea,  Prellmln«rr 
ProoeedlKKS,  and  Flendlnv. 

Amendment  of  8tat«nent  of  facta  aa  to  relief, 
see  Pleading,  t  2S0. 

<D)  Dmmmm^u. 

{  SO.  In  an  action  for  the  destruction  by  fire 
of  the  property  of  a  lessee,  the  court  held  to 
properly  confine  the  jury  in  determining  the 
damages  to  fair,'  actual  value. — Steger  v.  Bar- 
rett (Tex.  Civ.  App.)  174. 

TRESPASS  TO  TRY  TITLE. 

See  Ejectment;  Forcible  Entry  and  Detainer. 

I.  RXOKT  OF  AOTXOM  AVD  DEFBK8ES. 

I  10.  Title  acquired  under  a  parol  contract 
of  sale  held  anfBdent  to  support  trespass  to 
try  title.— Lowry  v.  McDaniel  (Tex.  Civ.  App.) 
710. 

H.  PROGEEDIHGS. 

Petition  for  new  trial,  see  New  TAal,  %  166. 

S  An  action  of  trespass  to  try  title  AeM 
not  barred  by  stale  demand.— Hardy  Oil  Co.  v. 
Bumham  (Tex.  Civ.  App.)  221. 

8  25.  Defense  of  stale  demand  held  not  avail- 
able in  trespass  to  try  title  based  on  equitable 
title.— Lowry  v.  McDaniel  (Tex.  Civ.  App.)  710. 

§  35.  In  trespass  to  try  title  defendant's 
plea  of  not  guilty  held  to  require  plaintiff  to 
prove  that  he  bad  title  to  the  land  he  sought 
to  recover.— Dean  v.  Furch  (Tei.  Civ.  App.)  431. 

g  38.  In  trespass  to  try  title  to  half  of  the 
land  entered  under  a  headright  certificate  which 
was  conveyed  by  the  administratrix  of  the  bold- 
er of  the  certificate  under  an  invalid  order  of 
court,  if  defendants  are  entitled  to  recover  the 
consideration  paid  for  the  land,  the  burden  is 
on  them  to  show  the  amount  of  such  considera- 
tion.— Broocks  v.  Payne  (Ter.  Civ.  App.)  403. 

g  38.  Defendant's  plea  held  not  to  relieve 

i)laintlff  from  the  necessity  of  showing  the 
dentity  of  the  land  sought  to  be  recovered  with 
that  described  in  his  patent— Finberg  v.  Gilbert 
(Tex.  Civ.  App.)  979. 

g  41.  Where,  in  trespass  to  try  title,  certain 
community  property  was  involved,  evidence  held 
to  show  that  the  wife  was  the  mother  of  four 
children.— Hardy  Oil  Co.  v.  Bumham  (Tex.  Civ. 
App.)  221. 

g  41.  In  trespass  to  try  title  evidence  held 
insafficient  to  compel  a  finding  by  the  trial  court 
that  a  transfer  of  the  land  was  made  in  accord- 
ance with  a  valid  order  of  the  probate  court  or 
under  a  valid  deed.— Broocks  v.  Payne  (Tex. 
Civ.  App.)  463. 

{  41.  SJridence  In  trespass  to  try  title  held 
not  sufficient  to  require  a  finding  by  the  trial 
court  that  the  holder  of  a  headright  certificate 
ratified  an  invalid  contract  to  entn-  the  land 
and  pay  the  expenses  in  consideration  of  the 
transfer  of  one-half  the  land,  or  accepted  the 
benefit  of  the  contract  and  verbally  or  by  a  deed 
which  had  been  lost  conveyed  half  of  the  land. 
—Broocks  v.  Payne  (Tex.  Civ.  App.)  463. 

g  41.  Where,  in  trespass  to  try  title,  com- 
plainant's claim  rested  on  a  constable's  deed 
pursuant  to  a  sale  under  execution  on  a  judg- 
ment, production  of  the  deed  without  the  exe- 
cution and  judgment  or  excuse  for  complain- 
ant's inability  to  produce  them  Held  insiuOclent. 
— Krnegel  v.  Cobb  (Tex.  Civ.  App.)  723. 

J 41.  Where  defendant  In  trespass  to  try 
e  stands  on  plaintiff's  all^titm  of  title  to 
[  make  out  a  case,  a  prima  facie  case  la  sufficient 
I  to  entitle  plaintiff  to  a  judgment.— Finberg  v. 
1  Gilbert  (Tex.  Civ.  App.)  979. 
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i  47.  In  trespaM  to  try  title  hj  an  owner  of 
timber  purchasing  land  pursuant  to  Acta  188o, 
p.  eS,  c  47.  i  16L  held,  that  ji  coDfiicting  patent 
to  the  land  purchased  woala  not  be  canc^ed.— 
Hooks  T.  Kirbr  (Tex.  Gir.  App.)  150. 


TRIAL 


!  Attaclinient, 


Of  r^t^^wC^ropertr  levied  on, 

Surprise  at  trial  as  around  for  continuance,  see 

Continuance,  IS  29.  30. 
Witnessea,  see  Witnesses. 

Proceedings  incident  to  triaU. 
See  OoDtinuance;  New  Trial. 
Assessment  of  damages,  see  Damages,  i{  215- 

217. 

Competency  of  and  challenge  to  Jnron,  see 

Jury.  6  87. 

Entry  of  judgment  after  triid  ot  iaaoea,  see 

Judgment.  Sl  109-256. 

Examination  of  witneraes,  see  Witnesses,  U 
240-277. 

Place  of  trial,  see  Venue. 

Bii^t  to  trial  by  jnry,      Jnry,  {  26. 

Snmmoning,  attendance,  discharge,  and  compen- 
sation of  jury,  see  Jury,  §{  6&-72. 

Trial  of  aetioTU  hy  or  against  particular  classes 
of  persons. 

See  Brokers,  {  88:  Carriers,  «  230.  320.  321, 
847:  Master  and  Servant,  ff  284-290;  Ball- 
roads,  H  282,  8S0.  446,  484. 

Insurance  companies,  see  Insurance,  H  668, 
669. 

Partners  or  partnerships,  see  Partnership,  | 

2ia 

Telegraph  or  telephone  companies,  see  Tele- 
graphs and  Telepoones,  |B  20,  73,  74. 

Trial  of  particvlar  civil  action$  or  proceedinga. 

See  Replevin.  {{  88.  91 ;  Work  and  Labor,  |  30. 

For  causing  death,  see  Death,  |  104. 

For  compensation  of  broker,  see  Brokers,  I  88. 

Vvr  damsges  from  nnisance,  see  Nuisance,  |  54. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  I  230. 

For  failure  to  furnish  cars,  see  Carriers,  |  45. 

For  injunction,  see  Injtmctlon,  I  130: 

For  injuries  at  railroad  crosafnga,  see  Bail- 
roads,  i  350. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  H  821, 
822. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  {  484. 

For  injuries  from  flowage,  see  Waters  and  Wa- 
ter Courses,  S  179. 

For  injuries  from  negligence,  see  Negligence,  SS 
136-141. 

For  injuries  from  negligence  in  constrootion  of 
telephone  lines,  see  Telegraphs  and  Tde- 
phones,  }  20. 

For  injuries  from  negligence  or  default  in  trans- 
mission or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  H 
73,  74. 

For  injuries  from  public  Improvements,  see  Mu- 
nicipal Corporations,  i  404. 

For  injuries  to  animaFs  on  or  near  railroad 
tracks,  see  Railroads,  S  446. 

For  injuries  to  licensees,  see  Railroads,  S  282. 

For  injuries  to  passengers,  see  Carriers,  gS  320, 
321,  347. 

For  loss  ot  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  (  230. 

On  bills  or  notes,  see  Billa  and  :Notee,  {§  537, 
638. 

To  set  aside  transfer  in  fraud  of  creditors  or 
subsequent  purchasers,  see  Fraudulent  Con- 
veyanres,  S  308. 

Trial  of  right  of  propertj,  see  Jnatfcea  of  the 
Peace,  B  86. 


Triiii  of  crimittal  pntteeuiiotu. 
See  Arson.  |  41;  Assault  and  Batteir,  !  K; 

Burglary,  |  46;  Criminal  Law,  ||  049-8T8; 

Disorderly  Gondoct,  |  12;   ForKenr.  g  48; 

Homicide,  |jl  26&-^;  Larceny.  1  78;  B«b- 

bery,  i  26;  Threats,  1  & 
Tic^tlons  of  Uqoor  laws,  see  Intrndeatiiis  lift- 

nora,  |  239. 

I.  KOTIOE  or  TBIAX.  AHI>  PKBTiTMI. 
KABT  PROOEEDOrOS. 

Consolldatioa  of  actions,  see  Action,  |  57. 
BoTiew  of  iHroceedinga  inTolvlng  discretion  vt 
tower  Gonrt,  wtt  Appeal  and  Srror,  I  900. 

n.  DOOXETS,  LISTS,  AMD  OAX^- 
DABS. 

Transfer  of  causes  from  one  state  court  to  an* 

other,  see  Courts,  |  485. 

{  11.  In  an  action  on  a  note  against  two 
sureties,  in  which  one  against  whom  judgment 
went,  after  a^sfying  it,  filed  an  answer  and 
eroBs-petitioa  against  us  co-sure^  for  c<Hitribu- 
tion,  held  not  error  to  overrule  a  motion  maiie 
by  the  latter  to  transfer  the  case  to  the  law 
docket,  in  view  of  Civ.  Code  Prac.  {  10,  requir- 
ing such  motion  to  be  made  when  defendant 
answers.— Fritti  t.  Klrchdorfer  (Kj.)  882. 

m.  COURSE  AND  OOMDUOT  OE 
TBIAIi  ZN  OENERAIh 

In  criminal  proaecntiona,  see  Criminal  Lew,  H 

649,  656. 

Postponement  of  trial  to  compel  redelivery  of 
property  In  replevin,  see  Replevin,  |  48. 

Review  of  proceedings  as  dependent  on  pieiD- 
didal  nature  of  error,  see  Appeal  and  Error, 
i  1046. 

f  28.  A  view  by  the  jury  should  not  be  di- 
rected unless  the  peculiar  character  of  tlie  case 
or  the  circomstancea  brongfat  out  in  evidence 
make  It  manifest  that  without  a  view  the  jury 
cannot  reach  a  proper  conclusion. — Illinois  Cent. 
B.  Co.  V.  Frost  (Ky.)  821. 

I  29.  A  casual  remark  by  the  trial  judge  dor 
ing  the  Introduction  of  testimony  JkeM  immate- 
rial.—Tuck  T.  Springfield  Traction  Co.  (Ma 
App,)  1079. 

ZV.  BEOEPTION  OT  EVIDENCE. 

Examination  ot  witneaaee,  see  Witnesses,  il 

240-277. 

In  criminal  prosecntions,  see  Criminal  Law,  K 

065-076, 

Review  of  mltnga  aa  dependent  on  motion  for 
new  trial,  see  Appeal  and  Error,  f  289. 

(A)  Introduction,  Offer,  and  Admission  of 
Bvldenee  In  Gonernl. 

S  41.  Under  the  statute  providing  for  the 
exclusion  of  witnesses  held  that  it  was  within 
the  court's  discretion  to  exclude  them  from  the 
courtroom,  and  that  there  was  no  error  in  ovei^ 
ruling  a  motion  to  exclude  unless  it  appesn 

grejudice  resulted.— Southern  Anthracite  Coil 
0.  V,  Bowen  (Ark.)  1048. 

(C)  Objections,  Motions  to  Strike  Ont,  na< 
Bxceptlons. 

In  criminal  prosecutions,  see  Criminal  Lav,  | 

005. 

Necessity  of  motion  for  new  trial  forpurpoM 
of  review,  see  Appeal  and  IBrror,  I  286. 

8  96.  A  motion  to  strike  the  whole  of  an  an- 
swer of  B  witness  which  was  in  part  admiisible 
held  properly  denied, — Hilbom  T.  Pbcnlz  Ins. 

Co.  (Mo.  App,)  63. 

I  105.  Statement  as  to  time  and  mode  forob- 
ieotioB  to  evidence  as  not  conforming  to  plain- 
tirs  petition.— Galveston,  H.  &  8.  A.  Ry.  Ox 
V.  Grant  (Tex.  Civ.  App.)  145. 
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Id  crimioal  proseeutions,  ae«  Criminal  Lav,  H 

71»-780. 

Beview  of  proceedings  u  dependent  mi  preju- 
dicial  natan  of  error,  we  Appeal  and  S^ror, 
i  1060. 

f  128.  Aigument  oil  an  attorney  held  mla- 
coadnct— Tack  t.  Springfield  Traction  Co.  (Mo. 
App.)  1079. 

S  129.  A  party  cannot  complain  of  the  re- 
marks of  the  counsel  of  the  adverse  party  elicit- 
ed by  the  improper  remarks  of  his  own  counsel. 
—Smith  V.  BoBwell  (Ark.)  264. 

I  133.  Remsrkg  in  the  opening  statement  of 
cotmBel  for  employ^  saing  for  injuries  AeM  not 

Srejudicial  in  themselves  so  that  tbeir  with- 
rawal  with  an  instruction  not  to  consider 
them  removed  any  possible  prejudice  therefrom. 
— Southern  Anthracite  Coal  Co.  v.  Bowen 
(Ark.)  1048. 

{  138.  The  error  in  the  argument  of  counsel 
Jteld  removed  by  the  conrt's  statement  to  the 
jury.— Dow  Wire  &  Iron  Works  t.  Smith  (Ky.) 
»19. 

VI.  TAKnrO  CASE  OB  QUEBTIOir 
FBOM  JITBY. 

In  criminal  prosecntions,  see  Criminal  Law,  {S 
741-704. 

Presumptions  en  appeal  or  writ  of  error,  see 

Appeal  and  Error,  9  027. 
Ileview  of  rulings  as  dependent  on  prejudicial 

nature  of  error,  see  Appeal  and  Error,  f  1062. 
Review  of  rulings  as  dependent  on  presentation 

of  question  In  lower  court,  see  Appeal  and 

Error,  S  213. 
Keview  of  rulings  iuvolvinj;  questions  Of  fact, 

see  Appeal  and  Error,  S  007. 

<A)  <|neatlons  of  Law  or  of  Fset  In  Gen- 

At  to  particular  faeU,  iasuet,  or  tuhjcctt. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant.  S  288. 

Construction  of  contract,  see  Contracts,  |  176. 

Contributory  negligence  of  licensee  on  depot 
platrorm,  see  Railroads,  S  282. 

Contributory  negligence  of  passenger,  see  Car- 
riers, §  347. 

Contributory  negligence  of  servant  injured,  see 
Master  and  Servant,  K  280. 

Incompetency  of  fellow  servant,  see  Master  and 
Servant,  §  287. 

Negligence  of  master  causing  inju^  to  serv- 
ant, see  Master  and  Servant,  {  286. 

Negligence  of  telephone  company,  see  Tele- 
graphs and  Telephones,  f  20. 

Performance  or  breach  of  contract,  see  Con- 
tracts, t  823. 

In  particular  eivQ  acttona  or  proceedinfft. 

See  Injunction.  |  ISO;  Replevin,  f  88. 

For  compensation  of  broker,  see  Brokers,  i  88. 

For  delay  In  transportatioa  or  delivery  of  live 
stock,  see  Carriers,  |  230. 

For  injuries  at  railroad  crossings,  see  Bail- 
roads,  S  850. 

For  injuries  from  defects  or  obstructions  in 
street,  see  Municipal  Corporations,  {  821. 

For  injuries  from  fires  caused  by  operation  of 
railroads,  see  Railroads,  S  484. 

For  injuries  from  negligence,  see  Negligence, 
1136. 

For  injaries  from  negligence  or  defsult  In  trans- 
Dilsslon  or  delivery  of  telegraph  or  telephone 
message,  see  Telegraphs  and  Telephones,  9  73. 

For  injuries  from  negligent  construction  of  tele- 
^one  line,  see  Telegraphs  and  Telephones,  f 

For  Injuries  to  animals  on  or  near  zailroad 
tracks,  see  Railroads.  I  446. 


For  Injuries  to  passengers,  see  Carriers,  f 

847. 

For  injuries  to  person  on  depot  platfor 

Railroads,  f  282. 
For  injuries  to  servants,  see  Master  and 

ant,  H  284-296. 
For  loss  of  or  injury  to  live  stock  in  cot 

transportation,  see  Carriers,  I  230. 
On  bills  or  notes,  see  Bills  and  Notes,  j  t 
On  insurance  policies,  see  Insurance,  9  ( 
To  set  aside  fransfer  in  fraud  of  credit 

subsequent  purchasers,  see  Frandultfil 

veyances,  I  S08. 

I  136.  Where  a  case  made  by  the  evldi 
one  purely  of  fact,  it  Is  for  the  Jury.- 1 
Ward  (Tel.  Civ.  App.)  437. 

I  189.  Where  the  evidence  introduced 
fendant  tended  to  establish  every  allegat 
the  defense  and  counterclaim,  the  Issue  ( 
should  have  been  submitted  to  the  jury 
appropriate  instructions.— Montgomery  & 
Arkansas  Cold  Storage  St  Ice  Co.  (Ark.) 

9  139.  Whether  certain  positive  tesl 
outweighed  negative  testimony  held  a  qi 
for  the  jury.— Chesapeake  A  O.  Ry.  • 
Hawkins  (Ky.)  836. 

I  189.  A  peremptory  instruction  for  ( 
ant  cannot  be  granted,  unless  there  is  tot 
ure  of  proof  to  sustain  plaintiff's  case. — 
peake  &  O.  Ry.  Co.  v.  Cmiley  (Ky.)  861 

I  139.  Where  there  is  any  evidence  on 
sue  raised  by  the  pleadings,  the  court  mu 
mit  it  to  the  jury.— Cone  v.  Belcher  Cle 
App.)  149. 

9  139.  To  authorize  the  court  to  take  i 
tion  from  the  jury,  the  evidence  must  b 
that  there  is  no  room  for  ordinary  mi 
differ  as  to  the  conclusion  to  be  drawn 
from.— Muse  v.'  Abeel  (Tex.  Civ.  App.)  4S 

9  141.   A  party  should  not  request  tl 
mission  to  the  jury  of  an  tssoe.  where  ' 
disputed  evidence  shows  the  facts  as  a  mi  I 
law, — Bachanan  A  Oilder  v.  Murayda 
Civ.  App.)  973. 

S  143.  The  jury  are  the  sole  judges  : 
weight  and  the  credibllltv  of  the  testli  • 
Hllbum  T.  Phoenix  Ins.  Co.  (Mo.  App.)  [ 

9  143.   A  party  introducing  sufBclent  e  ' 
to  support  a  veralct  in  his  tavor  is  ent 
go  to  the  jury,  however  strong  the  contra  I 
evidence  may  be.— Cone  v.  Belcher  Cl^e 
App.)  149. 

<B)  Demwror  to  Bvldoaee. 

Presumptions  on  appeal  or  writ  of  en 

Appeal  and  Error,  9  927. 
Review  of  rulings  involving  questions 

see  Appeal  and  Error,  9  007. 

9  166.   Statement  of  when  evidence  Is  . 
to  demurrer.— Chenoweth  v.  Sutberlat 
App.)  1(K^ 

(O  Dlsmlaeal  or  Hoasnlt. 

Presumptions  ou  appeal  or  writ  of  er  ' 

Appeal  and  Error,  I  027. 
Review  of  rulings  involvinK  questions  ! 

see  Appeal  and  ESrror,  |  997. 

(D)  Direotloa  of  TeFdlet. 

Presumptions  on  appeal  CT  writ  of  ei  i 

Appeal  and  Error,  9  927. 
Review  of  rulings  Involving  questions 

see  Aroeal  and  Error,  I  967. 

I  168.  Where  essential  facts  In  thi 
ere  such  that  only  one  conclusion  can  t  < 
from  them,  the  court  should  direct  a  \  • 
St  Louis  Southwestern  Ry.  Co.  of  '.  i 
Anderson  (Tex.  Civ.  App.)  11002. 

I  178.  In  determining  the  propriety  *  i 
ing  a  verdict  tor  deffeiidant.  the  evidence 
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considered  in  its  aapect  most  favorable  to  plain- 
tiff, disreffarding  conflicts  and  coDtradictions. — 
Cone  T.  BeJcher  (Tex.  Civ.  App.)  140. 

vn.  iKSTRncTioiia  to  jubt. 

In  criminal  proseoDtioni,  aee  Criminal  Law,  U 
770-823,  ^  829. 

Presnmptlon»  on  aiqieal  or  writ  of  wror,  aee 
Ajppeal  and  Error,  i  »2S. 

RcTiew  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  §8  10G4-10G8. 

Review  as  dependent  on  presentation  of  ques- 
tion in  lower  court,  see  Appeal  and  Error,  {| 
215.  216. 

Review  as  dependent  on  presentation  of  opes- 
tion  in  record,  see  Appeal  and  Error,  $  099. 

Review  as  dependent  on  specification  m  assitcn- 
meat  of  errors,  see  Appeal  and  Error,  {  730. 

A»  to  particular  itauct  or  auhjecta. 

See  Adverse  Foesession,  S  HO. 

Assumption  of  risk  by  servant  injured,  see  Mas- 
ter and  Servant,  I  295. 

Contributory  negligence  In  general,  see  Veg- 
liRence.  S  141. 

Contributory  negligence  of  servant  Injured,  see 
Master  and  Servant,  g  200. 

Damages,  see  Damagen,  l|  215-217. 

Damages  for  failure  to  deliver  possession  of 
demised  premises,  see  Landlord  and  Tenant, 
S  129. 

Death,  see  Death,  {  104. 

Negligence  causing  injuries  to  live  stock  In 
conrse  of  transportation,  see  Carriers,  g  230. 

Negligence  of  master  cauBing  injurien  to  serv- 
ant, Bee  Master  and  Servant,  |  283. 

In  particular  civil  actiont  or  proceedingt. 

See  Replevin,  |  91. 

Assessment  of  damages,  see  Damages,  {S  215- 
217.  ■ 

For  oompensatlon  of  broker,  see  Brokers,  S  88. 

For  delay  in  transportation  or  delivery  of  live 
stock,  see  Carriers,  fi  230. 

For  failure  to  deliver  possession  of  demised 
premises,  see  Landlord  and  Tenant.  {  120. 

For  failure  to  fnnilsh  cars,  aee  Carriers.  {  45. 

For  injuries  from  defects  or  obstructions  in 
streets,  see  Municipal  Corporations,  ^  822. 

For  Injuries  from  flowage,  see  Waters  and  "Wa- 
ter Coui-aes.  |  179. 

For  Injuries  from  negligence,  see  Negligence,  §S 
130.  141. 

For  injuries  from  negligence  or  default  in  trans- 
mission  or  delivery  of  telegraph  or  telephone 
messages,  see  TefegraiAs  and  Telephones,  S 
74. 

For  injuries  to  passengers,  see  Carriers,  i  SZh. 

For  injuries  to  servants,  see  Master  and  Serv- 
ant, a  291-290. 

For  loss  of  or  injury  to  live  stock  in  course  of 
transportation,  see  Carriers,  8  230. 

On  Ulls  or  notes,  see  Bills  and  Notes,  %  538. 

On  insurance  policies,  see  Insurance,  1  tI09. 

lAi  ProTlBoe  of  Ctmrt  m<  Jmry  In  Gen- 
eral, 

In  criminal  prosecudons,  see  Criminal  Law,  U 
761-764. 

S  191.  In  an  action  for  injuries  to  plaintiff 
while  loading  a  flat  car  on  defendant's  side 
track,  an  instruction  held  not  to  have  assumed 
a  certain  fact.— Chesapeake  &  O,  Ry.  Co.  v. 

Conley  (Ky.)  861. 

f  191.  An  instruction  assumioK  the  existence 
of  death  which  is  not  shown  held  erroneous.— 
Bradl»  v.  Modem  Woodmen  of  America  (Mo. 
App.)  69. 

I  101.  In  a  suit  for  Injury  to  a  switchman  in 
nncoupling  cars,  held  that  a  charge  did  not  as- 
sume that  plaintiff  was  proceeding  in  a  proper, 
careful,  and  correct  manner. — Houston  &  T.  C. 
K.  Co.  V.  Mayfield  (Tex.  Civ.  App.)  141. 


S  191.  A  duurge,  enisidered  as  m  irtiole,  JfcsW 
not  to  assume  a  fact.— Galveston,  H.  &  S.  A. 
Ry.  Co.  V.  Grant  (Tex.  Civ.  App.)  145. 

g  191,  In  a  suit  for  failure  to  promptly  trana- 
mit  and  deliver  an  unrepeated  message,  a  charge 
held  to  assume  there  was  a  mistake  in  the  ad- 
dress.—Western  Union  Telegraph  Co.  t.  Beonett 
(Tex.  Civ.  App.)  151. 

I  191.  A  charge  detailing  facts  which  are  DOt 
all  nncontroverted  la  properly  refused.-^a]ve»- 
ton,  U.  &  S.  A.  By.  Co.  T.  Word  (Tex. 

App.)  478. 

{  191.  An  instruction,  which  assumes,  as  nn- 
controverted, facts  as  to  the  existence  df  which 
the  evidence  is  confllctlDc,  is  emmeons.— Texas 
Traction  Co.  y.  Hanson  (Tex.  Clr.  App.)  ^4. 

8  194.  In  an  action  for  commissions  for  pro- 
curing the  sale  of  land,  held  error,  under  the 
evidence,  to  instruct  that  there  was  no  evidence 
that  a  certain  person  was  used  by  defendants 
to  deprive  plaintiffs  of  their  commissions. — Sills 
T.  Barge  (Mo.  App.)  90^. 

i  104.  A  charge,  in  an  action  for  injuries  to 

a  passenger  by  the  derailment  of  the  train,  kcid 
properly  refused  because  on  the  weight  of  the 
evidence.— Texas  &  P.  Ry.  Co.  v.  Mosley  (Tex. 
Civ.  App.)  4S5. 

(B)  Neeeasltr  and  Snbjeet-Hstter. 

ti  203.  Where,  in  an  action  for  injuries  on 
a  defective  street,  there  was  no  controversy  bnt 
that  the  street  was  a  public  street  over  whldi 
the  city  had  assumed  jurisdiction  and  control, 
it  was  not  necessary  to  charge  what  was  nec- 
essary to  constitute  a  public  street. — Scbeffler 
V.  City  of  Hardin  (Mo.  App.)  560. 

i  203.  In  connection  with  an  instruction  as 
to  whst  the  verdict  should  be  if  a  deed  was  de- 
posited with  a  certain  intention,  held,  that  nne 
as  to  the  verdict  if  it  was  deposited  with  the 
contrary  Intention  was  proper  wider  the  peti- 
tion, even  if  the  issue  was  not  raised  by^  an 
averment  of  the  answer.— Phillips  v.  Henry  \Tex. 
Civ.  App.)  IW. 

f  203.  When  the  evidence  affirmatively  raises 
an  issue  which  constitutes  a  defense,  such  de- 
fensive matter  should  be  presented  by  the  court 
to  the  iu^>  especially  when  requested  by  special 
charge.— Parrish  v.  Adwell  (Tex.  Civ.  App.)  441. 

i  203.  Where  the  testimony  raises  an  issue, 
the  court  should  give  a  specml  charge  aabmit- 
tlng  it— Texas  Traction  Co.  t.  Hanson  (TeK. 

Civ.  App.)  404. 

.  8  219.  Failure  to  define  ordinary  care  as 
used  in  instructions  held  not  error.— Western 
Union  Telegraph  Co.  v.  Brasher  (Ky.)  788. 

(C)  Form,  Reantaltes,  and  Snfflolener* 

8  228.  A  charge  held  not  to  have  been  render- 
ed misleading  by  the  use  of  the  word  "defend- 
ant" instead  of  "plaintiff."  and  the  omission  of 
the  word  "care";  the  meanhig  being  apparent.— 
Galveston,  H.  &  S.  A.  ByTCo.  v.  Word  (Tex. 
Civ.  App.)  478. 

8  237.  A  charge  held  erroneous  as  reguirias 
facts  to  be  proved  beyond  a  reasonable  doubt. — 
Miller  V.  Hammock  (Ark.)  769. 

S  240.  In  an  action  for  injuries  to  a  paasn- 
ger  by  the  derailment  of  the  train,  a  requested 
charge  held  properly  refused  because  argnmen- 
tative.— Texas  &  P.  By.  Co.  v.  Hoaley  (Te^t-  Civ. 

App.)  485. 

8  243.  It  is  error  to  give  contradictory  and 
irreconcilable  instmctions.— St.  Lonis  South- 
western Ry.  Co.  of  Texas  t.  Andeiaoa  (Tex. 
Civ.  App.)  1002. 

8  244.  An  instruction  aa  to  the  date  on  which 
a  realty  company  was  incorporated,  held  not  ob- 
jectionable as  giving  undue  prDminmce  to  the 
date  of  the  incorporation.— Kus  T.  B.  E.  Sontb- 
er  Iron  Co.  (Mo.  App.)  45. 
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<I>>  ApvlleablUtr  to  Pl«««imss  «■«  Sri- 

deDee. 

Review  u  dependent  on  prejadicial  natnn  of 
error,  see  Appeal  and  E&ror,  1  1066. 

I  248.  The  practice  of  announcing  correct 
■eneral  principles  of  law  without  applying  them 
to  particular  phases  of  the  evidence  la  not  to  be 
commended. — Soothem  Anthracite  Coal  Co.  v. 
Bowen  (Ark.)  1048. 

I  251.  InBtmctions  should  relate  only  to  la- 
sues  made.— Mathis  t.  Bank  of  Tarlorsrille 
(Ky.)  876. 

I  252.  An  instmction,  allowing  the  address- 
ee of  a  telegram  to  recorer  (or  mental  anguish 
caused  by  his  failure  to  reach  bis  mother  before 
her  death,  Md  correct  In  view  of  the  evidence. 
— Western  Union  Telegrai^t  Co.  t.  Brasher 
(Ky.)  788. 

S  252.  An  instmction  ahould  not  be  given 
where  there  is  no  evidence  apoD  the  issue  pre- 
■ented  by  it— Central  Kentucky  Traction  Co. 
V.  Chapman  (Ky.)  830. 

8  252.  An  instruction,  submitting  the  falsity 
of  certain  representationB,  is  error,  where  there 
Is  no  eTidence  that  they  were  false.— Jobea  v. 
Wilson  (Mo.  App.)  54a 

I  252.  In  a  broker's  action  for  commissions 
for  procuring  the  sale  of  property,  an  instruc- 
tion Jield  erroneous  as  injecting  an  Issae  not 
made  by  the  evidence.— Sills  v.  Barge  (Mo. 
App.)  605. 

I  252.  In  an  action  for  flowage  alleged  to 
have  been  caused  by  the  emttankment  of  de- 
fendant's railroad,  KeU,  not  error  to  refuse  a 
charge  that  if  the  acts  of  plaintlifB  caused  the 
injury  they  could  not  recover,  where  there  was 
no  evidence  of  any  such  acts. — Missouri,  K.  & 
T.  Ry.  Co.  of  Texaa  v.  Gilbert  (Tex.  Civ.  App.) 
434^ 

I  252.  In  an  action  between  adjoining  lot 
ownen  to  recover  a  part  of  plaindfrs  lot,  evi- 
dence held  not  to  antnorize  a  charge  on  a  spec- 
i6ed  theoiT.— Beavers  v.  Baker  pTex.  Civ.  App.) 
450. 

i  252.  In  an  action  for  damages  to  plaintiff's 
land,  through  an  overflow  from  the  construction 
of  defendant's  road,  an  instruction  held  objec- 
tionable as  not  supported  by  the  evidence. — Uur- 
ley  V.  San  Antonio  &  A.  P.  Ey.  Ca  (Ter.  Civ. 
App.)  502. 

S  252.  Kvidence  from  which  a  fact  is  infer- 
able held  to  authorise  its  submission.— St  I>ouis 
Soathwesteni  Ky.  Co.  of  Texas  t.  Keith  (Tex. 
Civ.  App.)  695. 

I  253.  An  instnictioD,  submitting  the  falsity 
of  certain  representations,  which  ignores  the 
(^uestloQ  whether  the  repreaentatitnia  were  be- 
lieved and  relied  on,  ia  error.— Jobea  t.  Wilson 
(Mo.  App.)  648. 

S  253.  In  an  action  for  conversion  of  chat- 
tels, an  instmction  to  find  for  plaintiff  on  find- 
ing certaio  matters  hfld  not  erroneous  for  the 
odiission  of  certain  elements  of  the  cause  of  ac- 
tion which  were  admitted  by  both  parties. — 
Walker  T.  Lewis  (Mo.  App.)  567. 

I  253.  In  an  action  between  adjoining  lot 
owners  to  recover  a  strip  claimed  as  a  part  of 
plaintiff's  lot,  a  charge  held  properly  refused  as 
^nori^^n  issae.- Beavers  v.  Baker  (T«x.  Civ. 

I  253.  A  requested  charge  which  Ignored  a 
contract  between  the  parties  and  the  effect  the 
jury  might  give  to  It  was  properly  refused. — 
Ely-Walker  Dry  Goods  Co.  v.  Colbert  (Tex. 
Civ.  App.)  705. 

i  253.  In  an  action  for  injuries  by  the  es- 
cape of  oil  from  a  pipe  line,  defendant's  ap- 
plication for  a  peremptory  instmction  held  prop- 
erly denied.— Gulf  Pipe  Line  Co.  Brymer 
(Tex.  Civ.  App.)  1007. 


(S)  Re««est*  or  Pr«rers> 

In  oriminal  prosecutions,  see  Criminal  Law,  H 
825,829. 

Review  as  dependent  on  prejudicial  nature  of 
error,  see  Appeal  and  Error,  {  10G7. 

Review  of  failure  to  give  instructions  as  de- 
pendent on  request  m  lower  court  see  Ap- 
peal and  Error,  8  216. 

I  255.  Complaint  cannot  be  made  that  the 
trial  court  failed  to  submit  certaio  issues  where 
no  request  to  submit  such  issues  was  made.— 
fjBttimore  v.  Tarrant  Coanty  (Tex.  Civ.  App.) 
206. 

8  256.  In  an  Action  for  personal  injuries, 
held  not  error  to  fail  to  charge  the  converse  of 
an  instmction  given,  in  the  absence  of  request 
therefor.— Chesapeake  &  O.  Ry.  Co.  v.  Conler 
(Ky.)  861. 

S  256.  A  party  desiring  that  a  word  used  in 
an  instruction  be  defined  shoirid  request  an  in- 
stmction  doing  so.— Kirby  v.  Lower  (Mo.  App.) 
34. 

ti  256.  In  an  action  for  conversion  of  chat- 
s,  it  Is  not  error  to  use  the  word  "convert- 
ed" in  a  charge  stating  the  elements  of  the 
cause  of  action,  without  defining  it;  no  request 
having  been  made  to  have  It  defined. — Walker 
V.  Lewis  (Mo.  App.)  067. 

8  256.  In  an  action  for  breach  of  contract 
of  sale  of  lumber  by  falling  to  accept,  air  in- 
stmction referring  to  the  conduct  of  the  parties 
under  the  contract  held  sufficient,  in  the  at>sence 
of  a  reqnest  for  a  more  spedfic  diarge. — Wm. 
Camemi  ft  Co.  v.  Matthews  O^ex.  Gir.  App.) 
192. 

8  256.  In  the  absence  of  a  request  for  a  spe- 
cial instruction,  defendant  cannot  complain  of 
a  correct  instmction  on  the  ground  that  it  is 
not  sufficiently  favorable.— Texas  &  Pacific  Coal 
Co.  V.  McWaJn  (Tex.  Civ.  App.)  202. 

§  256w  The  trial  court  will  not  be  put  in  ei^ 
ror  for  not  making  a  fuller  presentation  of  the 
defense  In  Its  preliminary  atatement  to  the  jury, 
where  defendant  did  not  request  a  fuller  state- 
ment.—Western  Texas  Compress  Co.  t.  Wil- 
liams (Tex.  Civ.  App.)  493. 

8  2G0.  A  charge  substantially  embodied  in  one 
given  is  properly  refused.— Elk  Coal  Co.  v. 
Bingham  (Ky.)  314;  Talbott  v.  Krahwinkle 
(Ky^  323:  Western  Union  Telegraph  Co.  v. 
Brasher  (Ky.)  788;  Honston  &  T.  C.  R.  Co. 
V.  Hanks  (Tex.  Civ.  App.)  136;  Erie  City  Iron 
Works  V.  Noble  (Tex.  Cfiv.  App.)  172;  Galves- 
ton, H.  &  S.  A.  Ry.  Co.  v.  Word  (Tex.  dr. 
App.)  478:  St.  Louis  Southwestern  By.  Co.  of 
Texas  v.  Keith  (Tex.  Civ.  App.)  695. 

§  260.  Error  cannot  be  predicated  on  the  re- 
jection of  prayers  for  instmctions  in  a  case 
wherein  the  prayers  granted  covered  such  of  the 
rejected  prayers  as  were  correct.— Southern 
Anthracite  Coal  Co.  v.  Bowen  (Ark.)  1048. 

8  260.  In  a  suit  for  injury  to  a  switchman  in 

uncoupling  cars,  held  that  a  special  cha^e  as  to 
contributory  nefrligence  was  substantially  cov- 
ered by  the  charge  given.— Houston  &  T.  C.  R. 
Co.  V.  Mayfield  (Tex.  Civ.  App.)  141. 

I  260.  In  an  action  for  flowage  of  plaintiffs' 
land  during  certain  seasons  of  two  different 
years,  a  requested  chat^  held  sufficiently  cover- 
ed by  one  given  and  properly  refused.— Missouri, 
K.  &  T.  Ry.  Co.  of  Toias  r.  Gilbert  (Tex.  Civ. 
App.)  434. 

I  260.  In  proceedings  to  restrain  defendant 
from  re-engaglug  in  the  photograph  business,  the 
refusal  to  give  a  special  charge  requested  by  de- 
fendant held  not  error;  the  issue  having  been 
sufficiently  absented  by  another  charge  given 
at  defendants  reqnest^^Parrish  v.  Adwell  (Tex. 
Civ.  App.)  441. 
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I  260.  A  party  cannot  complain  of  tbe  refus- 
al of  an  inBtnictiOD,  where  tbe  Instmctiona 
given  were  more  favorable  to  him  than  the  re- 
gnested  instruction.— Buchanan  &  Oilder  T.  Ma< 
rayda  (Tex.  Civ.  App.)  973. 

I  261.  Where  the  court  in  its  InstructioDS 
ignored  an  issue,  a  reqaested  charge  ou  sach  is- 
aue.  though  erroneous,  was  infficlent  to  show 
that  1m  was  relying  thereon.— Brown  y\  Pat- 
tenon  <Bilo.)  L 

<E0  ObJeetlODB  mad  Kzeeptlona. 

Neceaai^  of  objection  or  Tmuest  for  purpose 
of  reTiew,  aee  Appeal  and  Error,  ifi  215,  21tf. 

I  280.  General  objection  to  instmction  held 
iDsufflcient  to  raise  objection  to  fallnre  to  de- 
fine word.— Kirby  r.  Lower  <Mo.  App.)  34. 

I  284.  Error  in  an  instruction  Is  waived  by 
naklng  for  a  modification  thereof,  which  does 
not  cover  tbe  error.— Southern  Anthracite  Coal 
Co.  T.  Bowen  (Ark.)  1048. 

<G)  Conatrmetloa  »md  Operation. 

In  criminal  proaecutionB,  see  Criminal  Law,  |S 
822,  823. 

S  286.  The  general  charge  that  the  Jury 
should  find  a  verdict  upon  "a  preponderance  of 
the  evidence  under  the  foregoing  charge,"  fol- 
lowed by  defendant's  special  charges,  was  not 
erroneous  as  requiring  the  jury  to  find  a  verdict 
under  the  general  diane  alone,  and  to  ignore 
the  special  charge*.— Brady  t.  Maddox  (Tex, 
Civ.  App.)  739. 

t  295.  The  rule  requiring  instructltms  to  be 
taxen  together  requires  that  they  should  not  1m 
so  conflicting  as  to  confuse  or  mislead  the  Jury. 
—Southern  Antiirfccite  Coal  Co.  v.  Bowen  (Ark.) 

1048. 

§  295.  An  instruction  considered  as  a  whole 
and  in  connection  with  others,  hel4  not  errone- 
ous as  miUcing  the  master  an  Insarer  of  the 
servant's  safe^.— Southern  Anthracite  Coal  Co. 
T.  Bowen  (Ark.)  1048. 

I  295.  If  separate  instructions  present  every 
phase  of  the  case,  as  a  harmonious  whole,  fail- 
ure of  one  to  carry  qualificationB  explained  in 
others  is  not  error.— Southern  Anthracite  Coal 
Co.  V.  Bowen  (Ark.)  1048. 

{  295.  Rule  stated  as  to  the  constmction  of 
a  chane  as  a  whole  In  determinins  tbe  correct- 
ness of  particular  instructions. — Southern  An- 
thracite Coal  Co.  V.  Bowen  (Ark.)  1048. 

fi  296.  In  an  action  for  death  of  a  switch- 
man by  defective  cars,  an  iostruction  held  not 
erroneoua  though  too  general  when  viewed  in 
tbe  light  of  tbe  pleadings  and  evidence  and  oth- 
er instructions.— Kansas  City  Southern  By.  Co, 
T.  Frost  (Ark.)  748. 

{  296.  In  consolidated  cases  of  injuHes  to 
two  employes  held  that  instmctions  read  with 
another  instmction  were  not  prejudicial  to 
defendant,  but  that  they  did  not  cure  error  as 
to  defendant  in  a  certain  other  instruction. — 
Southern  Anthracite  Coal  Co.  v.  Bowen  (Ark.) 
1048. 

i296.  Where  an  instruction  given  for  jplain- 
failed  to  mention  one  of  defendants  de- 
fenses, but  later  npon  defendant's  request  gave 
an  inntnictlon  which  clearly  submitted  tbe  is- 
sue, there  was  no  reversible  error. — Asbill  V. 
City  of  Joplin  (Mo.  App.)  22. 

S  296.  In  an  action  for  carrying  a  passen- 
ger beyond  his  destination,  an  erroneous  in- 
Btruction  relating  to  the  duty  of  the  carrier 
to  deliver  him  at  bis  destination  held  not  cured 
by  another  instruction.— Uulf,  C.  &  S,  F.  By. 
Co.  v.  Ward  (Tex.  Civ.  App.)  130. 

i  296.  A  charge  basing  liability  for  negli- 
gence on  specific  acts  hela  not  subject  to  objec- 
tion, because  not  referring  to  the  essential  ( 


fact  of  plaintiffs  negligence  canaing  or  contrit»- 
uting  to  bis  injury.-^^oustou  &  T.  C.  B.  Co. 
MaySeld  (Tex.  CUr.  App.)  141. 

t  296.  Error  of  charge  in  not  sobmitting  an 
issue  ?ield  coied  br  a  special  chaige.— GalTes- 
ton,  H.  &  S.  A.  By.  Co.  T.  Orant  (Tex.  Ciw. 
App.)  145. 

I  296.  The  error  in  an  instruction  held  not 
cured  by  another.— Ely-Walker  Dry  Goods  Co. 
v.  Colbert  (Tex.  Civ.  App.)  705. 

vm.  cuiTODi;  cohduot,  amp  de- 

UBEBATIOHS  OV  lUBY. 

Dlaqnaliflcatlon  w  miBCondnct  ot  or  affectins 
Sroand  tor  new  tzial,  see  New  Tzisl,  | 

Id  criminal  prosecutions,  see  Criminal  Law,  U 
854, 857.  . 

I  800.  A  verdict  In  an  actitm  trajMrsonal  In- 
juries held  not  excesalTe.— Dow  Wire  &  Iron 
Works  T.  Smith  (Ky.)  819. 

i  311.  The  evidence  in  an  action  for  injuries 
to  a  servant  held  to  enable  the  Jary  to  deter^ 
mine  the  issue  of  negligence.— Dow  Wire  &  Iron 
Works  V.  Smith  (Ky.)  819. 

IX.  VBBDIOT. 

Conformity  of  judgment  to  verdict  and  findings, 

see  Judgment,  I  256. 
In  criminal  prosecutions,  see  Criminal  Law,  I 

878. 

Judgment  notwithstanding  verdict,  see  Judg- 
ment, I  199. 

Review  of  objections  to  verdict  or  findings,  sea 
Appeal  and  Error,  SS  108, 7S1. 1070. 

Review  of  sufficiency  of  evidence,  see  'Aiveal 
and  Error,  li  999-1006. 

Setting  aside  verdict,  see  New  Trial. 

(B)  apeoia.1  latcrroscatorles  and  Fladlass. 

Harmless  error  in  submission  of,  or  refnsal  to 
submit,  special  interrogatories,  see  Appeal  and 
Error.  {  1062. 

.1  351.  In  the  absence  of  any  request,  the 
court  may,  tmder  the  statute  relating  to  spe- 
cial verdicts,  make  a  finding  of  interest  on 
the  damages  awarded  by  the  jury,  making 
separate  and  distinct  findings  on  all  Items  of 
damages.— Steger  v.  Barrett  (Ta.  Civ.  App^) 
174. 

i  365.  Findings  of  the  inrr  on  spedal  Is- 
sues should  be  treated  as  in  chancery  practice, 
and  the  court  may  set  aside  any  particular 
finding  of  damages  as  not  Iwing  legally  recov- 
erable, and  accept  and  base  the  judgment  on 
tbe  remainlug  findlugs.- Steger  v.  Barrett  (Tex. 
Civ.  App.)  174. 

X.  TBZAI.  BT  COUBT. 

Presumptions  on  appeal  or  writ  of  em»,  see 
Appeal  and  Error,  S  931. 

(B)  FladlBSB  of  Fact  and  Coa0lasloa» 

of  l.aTV. 

Mandamus  to  compel  filing  ct  conclumons,  sat 

Mandamus,  |  48. 
Review  of  refusal  to  file  conclusions  ot  law  and 

fact,  sM  Avpeal  and  Error.  1 108. 

S  890.  Under  Laws  1907,  p.  446,  c.  7,  a  le- 
quest  for  findings  of  fact  and  conclusions  ot 
law  held  sufflcienL— Wandry  v.  Williams  O^ex.) 


XX.  WAIVEB  ABB  OOBBBCTXOB  OF 
IBBBOULABITIES  AHB  EBBOBfl. 

Error  in  instractiona  cured  by  verdict  or  Judg- 
ment, see  Appeal  and  Error  1 1068. 

Review  in  appellate  court  as  d^>endent  onprej- 
udlcial  natnre  of  errw,  see  Appeal  and  E&ror. 

fiS  1028-1073. 
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B«Tiew  In  appellate  court  aa  dependent  on  pres- 
entation (tf  queitione  in  lower  court,  aee  Ap- 
peal and  Emr,  H  172-296. 

i  412.  Where  Improper  evidence  was  admit- 
ted OTer  objection,  and  on  croBS-examination 
the  objectina  part;  brings  oot  the  same  evi- 
dence ne  waived  his  objection.— Gather  v>  Mis- 
sonri,  K.  &  T.  Ry.  Go.  of  Texaa  (Tvl.  CSv. 
App.)  217. 


TRIAL  OF  RIGHT  OF  PROPERTY. 

It,  H  287-306;  , 

TRIBUNALS. 


See  Attachment,  H  287-306;  Justices  of  the 
Peaces  180. 


See  Gonrts. 

TROVER  AND  CONVERSION. 

See  I^arceny. 

Conversi<Hi  of  timber,  see  Logs  and  Logging,  S 

35. 

Liabilitr  of  agent  for  conversion  by  snbagent, 
see  I^incipal  and  Agent,  |  73. 

n.  AOTXOMS. 
(B)  Jvrlsdletion,  Partlea,  PreklmlMir 

I  29.  Where  there  are  several  joint  owners 
of  a  chattel,  they  shoald  join  in  an  action  for 
its  conversion.— Walker  v.  Lewla  (Mo.  Axv.) 
567. 

(B)  Trial,  Jadsment,  ftMd  BeTtevr. 

Judgments  for  one  or  more  coparties,  see  Judg- 
ment, I  235. 

TRUST  DEEDS. 

See  Chattel  Mortgages;  Mortgages. 

TRUSTEE  PROCESS. 

See  Qamlshment. 


See  Tmats. 


TRUSTEES. 
TRUSTS. 


Creation  and  constrnction  of  particular  devises 
and  bequeBts,  see  Wills,  (  682. 

Husband  as  trustee  for  wife,  see  Husband  and 
Wife,  i  135. 

Particular  fiduciary  relations,'  see  Brokers;  Bx- 
ecutors  and  Administrators ;  Ouardlan  and 
Ward;  Principal  and  Agent 

Truat  deeda,  see  Chattel  Mortgagea;  Mort- 
gages. 

I.  OBBATJOir.  EXUTEirOE,  AMD  VA- 
UBITT. 

Restrictions  on  creation  of  perpetnhies,  see  Per- 
petuities. 

(A)  Btxpress  Tr«ata. 

I  44.  Evidence  held  to  show  tbat  a  deed  of 
trust  was  obtained  from  sraiitor  by  fmud  and 
undue  Influence.— GiU's  Trustee  v.  Gill  (Ky.) 
875. 

I  50.  Where  a  grantor  executed  a  deed  of 
trust  to  prevent  a  contest  in  proceedings  to 
declare  her  incompetent,  held,  tbat  she  was  a 
victim  of  compalsion  or  duress.— Gill's  Trustee 
V.  GUI  (Ky.)  875. 

{  ni.  Court  of  equity  \etd  to  have  had  ^- 
risdlction  to  terminate  a  trust— Curtis  v.  Laugh- 
liu  (Mo.  App.)  56. 


(B)  BmvIUws  Trasta. 

I  89.  Bvidence  held  not  aufflcient  to  estab- 
lish a  resulting  tmst  in  land  alleged  to  beve 
been  purchased  hj  a  husband  with  hla  wife's 
separate  property  and  without  her  express, 
written  assent.— HcKee  v.  Downing  <Mo.)  7. 

(O)  COBStraetive  Trvats. 

f  96.  The  holder  of  property  obtained  by 
fraud  Is  a  constructive  trustee  of  the  penon 
defrauded.— Fidelity  &  Deposit  Co.  <tf  Maryland 
V.  Wiseuian  (Tex.)  62L 

H.  OONSTBirOTION  AXD  OFEBA- 
TIOK. 

OoDstroction  of  particular  devises  and  beqaests, 
see  Wills.  I  e& 

XV,  MAMAGEMSm  AlTD  DXSFOSAX. 
or  TKiniX  VBOPEBTT. 

i  187.  Allowance  of  $500  to  executor  and 
trustee  for  care  given  beneficiary  held  proper. 
— Dockias  V.  VasB  (Ky.)  290. 

Vn.  ESTABLISHMElfT  AHB  EN. 
rOBOBMENT  OT  TRUST. 

<0)  AotlttBS. 

I  359.  Those  who  are  the  equitable  benefi- 
cial owners  of  a  fund  which  has  been  invested 
by  another  In  land,  who  has  taken  the  legal 
title  to  himself,  may  sue  for  the  land  Itself 
or  for  the  amount  of  money  so  converted,  with 
Interest  thereon  from  the  time  ot  the  conversion. 
—HcKee  t.  Downing  (Mo.)  7. 

S 866.  In  a  suit  by  heirs  to  establish  a  re- 
ting  trust  to  land,  held,  that  the  adminis- 
trator was  not  a  necessary  party. — McKee  t. 
Downing  (Mo.)  7. 

TUTORS. 

See  Guardian  and  Ward. 

ULTRA  VIRES. 

Effect  of  ultra  vires  acts  and  contracts  of  cor> 
po rations  in  general,  see  Corporations,  }  387. 

UNDERTAKINGS. 

In^roceedlngs  for  Injunction,  see  Injunction,  | 

In  replevin,  see  Replevin,  |  126. 
Security  for  coats,  see  0»ts,  |  11(X 

UNDERWRITERS. 

Sea  Insurance. 

UNDUE  INFLUENCE. 

Affecting  validity  of  will,  see  Wills,  H  155-166. 
Constructive  trust  in  respect  to  property  ac- 
quired by  undue  influence,  see  Tnute,  }  05. 

UNILATERAL  CONTRACTS. 

See  Contracts,  |  IQ. 

UNITED  STATES. 

Customs  duties,  see  Ctistoms  Duties. 

Po^r  to  regnlats  eomnwree,  see  Cbnuneree, 

UNIVERSITIES. 

See  Colleges  and  Unl-rersltiei. 

UNLAWFUL  DETAINER. 

See  Forcible  I^try  and  Detainer. 
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USE  AND  OCCUPATION. 

Element  of  advene  poneadon,  cee  Advene  Foe- 
session,  I  24 

i  1.  An  action  for  ose  and  occupation  can- 
not be  maintained  onless  tbe  relation  ot  land- 
lord and  tenant,  npress  or  implied,  exists.— 
State  ex  rel.  Armonr  PacldDg  Co.  T.  Dickmann 
(Mo.  App.)  28. 

USURY. 

I.  vBvmovm  oomtbaotb  jurd 

TBAHBAOrXOlTB. 
{A)  Katare  and  ValMtty. 

{  18.  A  provision  of  an  agreement  for  a  loan 
on  a  life  policy  held  void  aa  usurious.— New 
Xorit  Life  Ins.  Co.  v.  Evans  (Ky.)  370. 

VACATION. 

Of  particular  acU,  intlrumentt,  or  proceedingt. 
Award   of   arbitrators,   see   Arbitration  and 

Award,  I  78. 
Judgment  after  trial  of  Issaea  in  general,  see 

Judgment,  if  330-^77. 
Sale  of  property  of  decedent,  see  Bxecaton  and 

Administrators,  |  8S0. 
Texdict,  see  New  TriaL 

VAGRANCY. 

I  L  The  term  "larger  portion  of  tbeir  time," 
as  used  in  Gen.  Laws  Slet  Leg.  c.  59.  I  1,  par. 
"d,"  defining  vagrancy,  when  construed  with 
the  balance  of  the  provision,  is  not  bo  vagae 
as  to  render  the  law  invalid.— Ex  parte  Stritt- 
matter  (Tex.  Cr.  App.)  906. 

I  1.  In  order  to  sustain  a  conviction  for 
vagrancy  under  Gen.  Lews  Slst  Leg.  c.  59,  {  1, 
par.  **d,"  it  must  be  shown  that  accused  was 
able  to  work,  and.  bein^  so,  habitually  loafed, 
loitered,  and  idled  in  a  city,  etc.,  for  the  greater 
part  of  his  time,  without  any  employment  or 
visible  means  of  support.— Ex  parte  Strittmat- 
ter  (Tex.  Cr.  App.)  900. 

I  1.  By  Const,  art.  3,  jl  46.  the  Ledslatare 
had  ample  power  to  pass  Gen.  Laws  31st  Leg. 
e.  59,  I  1,  par.  "d. '  defining  vagrancy. — ^Ex 
parte  Strittmatter  (Tex.  Cr.  App.)  900. 

S  1.  Gen.  Laws  31st  Leg.  c.  50,  8  1.  par 
"d,"  defining  vagrants,  held  constitutional. — Ex 
parte  Strittmatter  (Tex.  Or.  App.)  906. 

I  1.  The  common  law  on  the  subject  of  va- 
grancy has  become  largely  superseded  by  the 
statutes  adopted  thereon  in  England  and  the 
United  States.— Ex  parte  Strittmatter  (Tex.  Cr. 
AppO  906, 

VALUE. 

Units  of  Jurisdiction,  see  Appeal  and  Efror,  I 
45;  Courts,  SS  121,  160,  172. 

Of  property,  evidence  of  price  paid  for  prop- 
erty similarly  situated,  see  Evidence.  8  142. 

Of  property  insured,  see  Insurance,  |  BOO. 

Of  property,,  relevancy  of  evidence,  see  Evi- 
dence, f  113. 

Opinion  evidence,  see  Evidence,  H  474,  501,  625, 

VALUED  POLICIES. 

See  Insurance,  |  500. 

VARIANCE. 

Between  indictment  or  information  and  pre- 
UminaiT  complaint  or  warrant,  see  Indict- 
ment snd  Information,  f  122. 


Between    jnd^ent    and    proces^  pleadinn. 
gm^^erdict,  or  findings,  see  Judgment.  If 

VENDOR  AND  PURCHASER. 

Compensation  of  broker  procnring  conveyance 

see  Brokers,  Sf  M-67. 
Declarations  by  vendor  as  evidence  against  Ten- 
dee  and  snbseqnent  purchasers,  see  Evidence, 

$  280.  . 
Dedication  of  other  property  to  public  tise  tm- 

plied  from  sales,  see  Ctedicatlon,  { 19. 
Estoppel  against  grantees,  see  Estoppel,  |  20. 
Estoppel  of  purdiaser  by  acts  of  grantor,  see 

Estoppel,  I  9a 
Parol  or  extrinsic  evidence  to  eontndiet  or  tsit 

contract  of  sale,  see  Evidence.  |  400. 
Specific  performance  of  contract,  see  Specific 

Perfonnance. 
Validity  of  sales  as  to  creditors  or  snbseqnent 

purchasers,  see  Fraodulent  Conveyances. 

Salet  by  or  to  parttcviar  Hattea  of  pmanm. 
See  Bxecatora  and  Administratora,  18  137— 14&, 

320-880;  Receivers,  8  143. 
Mortgagees  or  trustees  under  power  In  naort- 

gag^  see  Mortgages,  }  341. 

Salea  of  parOciUar  i^eeiet  of,  or  eitotei  or 
-   terestt  tn,  i>rDperty. 

See  Mines  and  Minerals,  88  54,  (Kf;  Public 
Lends,  S  173. 

Lands  held  adversely,  see  Champerty  and  Main- 
tenance, S  7. 

Mortganed  property,  see  Mortgages.  8  341. 

Personal  property  in  general,  see  Sales. 

Property  of  decedent,  see  Executors  and  Ad- 
ministrators, f8  S20-38a 

Public  lands,  see  Public  Lands,  H  173-178L 

Seminary  property,  see  Colleger  and  Univer- 
sities, I  G.  ' 

Soles  on  /HtTtctoI  or  offter  proceedinat. 
See  Execution,  f  300. 

By  executors  or  administrators,  see  Executors 

and  Administrators,  81  320-380. 
By  receivers,  see  Receivers.  I  143. 
On  partition,  see  partition,  |f_10%  IWi 
Tax  sales,  see  Taxation,  H  034,  641. 

1.  BEQVISITES  AND  VAXIDXTr  OF 
COMTBAOT. 

Application  of  statute  of  frauds,  see  Frauds, 

statute  of,  I  44. 

U.  CONSTRUOTIOIT  AJfD  OPEBA- 
TIOH  OF  OOMTBAOT. 

Parol  or  extrinsic  evidence  to  contradict  or  varj 
written  contract,  see  Evidence.  |  400. 

8  58.  Where  defendant  contracted  with  plain- 
tiff to  Bcli  him  his  farm,  agreeing  to  deliver  the 
deed  on  the  payment  of  the  purchase  price,  the 
obligation  was  on  plaintiff  to  pay  or  tender  to 
defendant  the  purchase  money  on  the  date  fixed 
by  the  contract,  in  order  to  pat  defendant  in 
default— Norris  v.  Letchworth  (Mo.  App.)  559- 

9  75.  A  contract  for  the  sale  of  a  bouss 
and  lot  assuming  a  debt  construed  as  to  tb* 
payment  of  interest  on  the  assumed  debt. — 
Conness  v.  Balrd  CTex.  Civ.  App.)  113. 

I  80.  Evidence  not  to  show  that  the  par- 
chaser  of  a  lot  assomed  personally  to  pay  taxes 

dne  thereon,  but  to  show  that  he  took  It  sub- 
ject thereto.— Toepperwein  v.  City  of  San  An- 
tonio (Tex.  Civ.  App.)  609. 

m.  MODIFICATION  OB  BESOISSIOIT 
OF  OONTBAOT. 

(A)  Br  Airreemeat  of  Parties. 

I  82.  A  written  contract  for  the  sale  of  land 
cannot  be  modified  by  a  subsequent  parol  agree- 
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jnemt  for  which  there  wai  no  conflideratlon.— 
>'orri8  T.  Letcbwurth  (Mo.  App.)  559. 

(B)  K«MlBalom  Teadov. 

I  03.  A  deed  of  land  and  timber  held  not 
to  authorize  cancellation  of  the  deed  on  failure 
of  the  vendee  to  pay  the  ptirchaae  money 
notes.— Oklotona  Uarcantila  Ofc  v.  Greeaon 
<Ark.)  2S7. 

IV.  PEBFOBKAHCE   OV  OONTKAOT. 

(A)  Title  and  Batate  ikf  Vendor. 

8  130.  A  purchaser  haa  the  right  to  demand 
a  title  which  will  enable  him  to  huld  the  land  in 
peace,  and  to  be  reasonably  sure  that  no  flaw 
will  disturb  its  marketable  value.— Ivor  v.  Craw- 
ford County  Farmen*  Bank  (Mo.  App.)  23. 

§  137.  Where  the  parUes  have  agreed  to  rely 
OD  the  judf^ment  of  an  attorney  selected  to  ap- 
prove the  vendor's  title,  they  cannot,  in  the  ab- 
sence of  fraud  or  collnston,  afterwards  ask  to 
substitate  the  Jodnnent  of  the  court.— Ives  v. 
Crawford  County  Farmen*  Bank  (Mo.  App.)  23. 

i  137.  Where  a  contract  providea  that  the 
Tender's  title  shall  be  such  as  ahal)  be  approved 

by  an  attorney,  hia  opinion,  though  wrong,  ia 
binding  on  the  parties  in  the  absence  of  fraud 
or  collusion, — Ives  v.  Crawford  County  Farmers' 
Bank  (Mo.  App.)  23. 

(D)  Pam«nt  of  ParebMie  Mmer* 

Part  payment  as  liquidated  damages,  see  Dam- 
ages, i  78. 

V.  BIGHTS  Aim  LIABIZilTXES  OF 
FAB.TIE8. 

(A)  Aa  to  E>Mh  Other. 

ff  196.  In  an  action  by  a  Tesdor  to  recover 
certain  lands,  held,  that  the  vendee  sboald  pay 
rent  from  a  certain  date.— Weil  v.  Martinis 
<Tex.  Civ.  App.)  110. 

§  201.  A  vendee  hcJd  entitletl  to  compensa- 
tion for  improvempnts  made  on  land  on  recovery 
fcy  the  vendor. — Weil  v.  Martinez  (Tex.  Civ. 
App.)  11& 

(B)  Aa  to  Third  Peraona  Id  General. 

i  214.  An  aaaignee  of  a  purchaser  of  land 
held  entitled  to  the  money  paid  by  the  aasignor 
on  the  contract  of  sale.— Ivea  v.  (*rawford  C^n- 
ty  Farmen*  Bank  (Mo.  App.)  23. 

(C)  Bonn  Fide  Farchnaera. 

Of  property  subject  to  tax,  see  Taxation,  §  511. 

§  224.  A  conveyance  held  such  that  the  gran- 
tee could  not  claim  to  be  an  innocent  purchaser 
for  value.— Hodman  t.  Hendenon  (Tex.  Civ. 
App.)  186. 

I  229.  One  buying  land  held  put  on  Inquiry 
as  to  previous  sale  of  part  of  it,  by  recital, 
known  to  him,  in  deed  to  another  person.— Low- 
ry  V.  McDaniel  (Tex.  Civ.  App.)  710. 

S  230.  The  recitals  in  the  act  of  sale  by  a 
remote  grantor  are  binding  on  a  subsequent 
grantee  claiming  through  it — Davidson  v.  Uyle 
(Tex.)  016. 

i  230.  A  declaration  !n  an  act  of  sale  by  a 
grantee  held  to  authorize  a  finding  that  the  real 
ownership  remained  in  the  original  grantor  un- 
til the  sale.— Davidson  v.  Ryle  CTex.)  616. 

i  230.  A  warranty  in  a  deed  held  not  to  ex- 
cite BuspicioD  in  the  mind  of  the  purchaser,  and 
not  to  jnatify  a  finding  that  he  was  not  a  bona 
fide  purchaser  without  notice  of  a  prior  unreg- 
istered conveyance. — Davidson  v,  Ryle  (Tex.) 
CIG. 

S  230.  Effect  of  statement  in  grant  of  a  head- 
right  to  the  effect  that  the  grantee  was  a  mar- 
ried man,  aa  to  subsequent  purchasers,  stated.— 


Hardy  (MI  Co.  T.  Bamhan  CTex.  dv.  App.) 

221. 

S  230.  Purchasen  claiming  under  the  grant 
of  a  headright  reciting  that  the  grantee  was  a 
married  man  held  not  entitled  to  rely  on  pre- 
sumption that  his  predecessora  in  title  liad  made 
such  inquirr  as  to  rebut  presumptions  of  notice. 
—Hardy  Oil  G&  r.  Bomham  (Tex.  Civ.  App.) 

I  231.  Prior  to  the  enactment  of  Ky.  St.  % 
500  (Runell'a  St  S  2070).  bonds  for  title  to 
land  and  other  contracta  with  reference  to  in- 
terests therein  conld  not  be  recorded.- Richstds 
V.  Potter  (Ky.)  850. 

{  233.  To  entitle  a  subsequent  purchaaer  to 
have  a  prior  unregistered  conveyance  postponed, 
it  must  appear  that  he  was  a  bona  fide  purchas- 
er without  notice.— Davidson  v.  Ryle  (Tex.) 
616. 

S  235.  To  entitle  a  subsequent  purchaser  to 
have  a  prior  unregistered  conveyance  postponed, 
it  must  appear  that  he  paid  the  purchase  prfce. 
—Davidson  v.  Ryle  (Tex.)  616. 

)t  235.  The  equity  of  a  bona  fide  purchaser 
without  notice  of  title  In  another  by  a  prior 
conveyance  will  be  protected  only  to  the  extent 
of  his  payment  of  the  purchase  price  by  cash, 
or  negotiable  promissory  notes;  the  giving;  of 
nonnegotlable  notes  not  being  nayment  within 
the  rule.— Beaven  t.  Baker  (Tex.  Civ.  App.) 
450. 

S  239.  A  nurchaxer  of  land,  prior  to  the  en- 
actment of  Ky.  St.  S  500  fRnsseU's  St.  S  2070), 
under  a  deed  without  reversions  or  exceptions, 
would  take  the  coal  and  minerals  thereunder  in 
the  absence  of  knowledge  of  an  equitable  claim 
of  another  holding  a  prior  bond  for  title  to 
such  minerals.— Richards  v.  Potter  (Ky.)  800. 

$  242.   Ordinarily  the  burden  Is  upon  a  sub- 

aeqtient  grantee  to  show  that  he  is  a  bona  fide 
purchaser  for  value  without  notice  of  a  prior 
prnntee's  title,  in  view  of  Rev.  St  1S95,  art. 
4040.— Beavers  v.  Baker  (Tex.  Civ.  App.)  450. 

S  242.  In  an  action  between  adjoining  lot 
owuen  to  recover  a  strip  claimed  as  a  part  of 

SlalntttF's  lot,  held,  that  the  burden  was  upon 
efendants  to  show  fraud  or  mistake  in  the  de- 
scription in  their  deed,  and  that  plaintiff  bad 
notice  thereof  on  purchasing. — Beavers  v.  Baker 
(Tex.  Civ.  App.)  450. 

I  243.  On  the  issue  whether  a  subsequent 
purcliaser  was  a  bona  fide  purchaser  without  no- 
tice of  a  prior  unregistered  conveyance,  evi- 
dence of  what  be  did  after  the  purchase  was 
inadmissible.— Davidson  t.  Ryle  (Tex)  01& 

§  243.  In  an  action  between  adjoining  lot 
owners  to  recover  a  strip  claimed  as  a  part  of 
plaintiff's  lot,  certnin  evidence  held  immaterial. 
—Beavers  v.  Baker  (Tex.  Civ.  App.)  450. 

S  244.  Evidence  held  not  to  show  that  a 
purchaser  of  land  had  notice  of  a  prior  sale  by 
his  grantor  by  an  unrecordable  contract  of  the 
coal  and  minerals  under  the  land.-~Richards  v. 
Potter  (Ky.)  850. 

i  244.  The  recital  in  a  deed  snbseqnent  to 
an  unregistered  deed  that  the  purchase  money 
has  been  paid  held  not  alone  to  prove  paymeut. 
—Davidson  v.  Ryle  (Tex.)  616. 

§  244.  In  determining  whether  a  subsequent 
purchaser  was  a  good-faith  purchaser  without 
notice  of  a  prior  unregistered  conveyance  the 
good  or  bad  faith  of  the  vendor  may  be  consid- 
ered.—Davidson  T.  Ryle  (Tex.)  616. 

I  244.  Evidence  held  to  jostify  a  finding  that 
a  grantor  conveyed  land  in  good  biitb,  justify- 
ing a  presumption  that  the  grantee  was  a  bona 
fide  purchaser  without  notice  of  an  unregistered 
conveyance.— Davidson  v.  Ryle  (Tex.)  616. 
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I  244.  Tb«  character  of  the  warrantr  in  a 
de«d  may  be  considered  on  the  question  whether 
the  grantee  therein  purchased  in  good  faith 
without  notice  of  a  prior  unregistered  convey- 
ance,  but  it  is  not  conclusive.— Davidson  v.  Ryle 
CTcx.)  616. 

S  244.  Evidence  held  to  show  that  •  subse- 
quent purchaser  without  notice  of  a  nn- 
registered  conveyance  paid  the  price.— Davidson 

r.  Byle  (Tex.)  616. 

VI.  BEBCEDIES  OF  TENDOB. 
(A)  Iilen  And  Recovery  of  Land. 

I  261.  The  purchaser  of  notes  reserving  a 
Teiidor*a  lien,  in  due  eonm  ot  trade  befme  ma- 
turity and  for  a  valuable  condderatiM,  without 
notice  of  a  parol  dedication  of  a  part  of  the 
land  by  the  maker,  will  be  protected  as  an  in- 
nocent purchaser  as  against  such  dedication.— 
Adoue  ft  Lobit  t.  Town  of  La  Porte  (Tax.  Civ. 
App.)  134. 

f  265.  The  transfer  to  a  transferee  of  mort- 
gaged land  of  a  secured  note  and  trust  deed 
held  not  to  release  a  subsequent  vendor's  lien 
retained  by  the  mortgagor  upon  selUne  to  such 
transferee's  grantor,  such  transferee  taking  with 
notice  of  the  vendor's  lien,  so  that  the  mortgagor 
was  entitled  to  have  the  amount  of  such  lien 
credited  on  the  mortgage  note. — Magerstadt  t. 
Martin  (Tex.  Civ.  App.)  450. 

I  295.  The  foreclosure  of  a  vendor's  lien  held 
to  extinguish  the  rights  of  a  town  under  a  priot 

Erol  dedication.— Adoue  &  Lobit  r.  Tomk  of 
Porte  (Tex.  Civ.  App.)  134. 

I  20G.  Contract  for  the  sale  of  land  constru- 
ed, and  held,  that  under  it  the  vendor  was  en- 
titled to  recover  a  portion  of  the  land.— Weil  T. 
Martinez  (Tex.  Civ.  App.)  116. 

S  296.  In  an  action  by  a  vendor  to  recover 
lands,  held  proper  not  to  allow  vendee  to  re- 
tain the  lands  and  pay  what  might  be  due  the 
vendor.— Weil  v.  Martines  (Tex.  Civ.  App.)  116. 

(C)  Actions  for  Dnnmses. 

'liquidated  damages  or  penalty,  gee  Damages,  | 
78. 

{  330.  The  measure  of  damages  for  the 
breach  by  the  vendee  of  the  contract  for  the 
purchase  of  land  is  the  difference  between  the 

contract  price  and  the  marltet  value  of  the 
land  on  the  day  the  sale  was  to  have  been  com- 
p]eted.~Norris  v.  Letchworth  (Mo.  App.)  55Q. 

VII.  BEMEDIEB  OF  FUBGHA8EB. 

(A)  Reeovery  of  Pnrchnse  Honey  Pnld. 

{  334.  In  the  abnenee  of  any  provision  in 
the  contract  for  a  forfeiture  or  for  liquidated 
damages,  where  a  vendee  foiled  to  pay  all 
of  the  purchase  price  for  land,  and  the  vendor 
refused  to  perform,  lie  may  recover  the  amount 
paid,  less  the  damages,  if  any,  suffered  by  the 
vendor  from  the  breach  of  the  contract— Mor> 
rlB  V.  Letchworth  (Mo.  App.)  559. 

VENDOR'S  LIEN. 

See  Vendor  and  Purchaser,  {|  261-296. 

VENUE. 

Change  of  venue  in  justice  courts  see  Justices 
of  the  Peace,  §8  73,  74. 

Of  action  for  injuries  to  passenger,  see  Carri- 
ers, G  274^. 

III.  OHANOE  OF  TElfUE  OR  PLACE 
OF  TRIAL. 

I  45.  Facts  held  insufficient  to  establish  un- 
due influence  warranting  change  of  venue^ — 
Mathia  v.  Bank  of  TaylorsvUIe  (Ky.)  876. 


1 .08.  Defendant  cannot,  In  a  plea  of  prlT- 
ilege,  seeking  to  change  the  venue,  present  mn 
issue  of  fraudulent  assignment  of  the  claim 
in  suit,  without  special^  charging  tha.t  Hie 
claim  was  A-audulently  assigned  tor  the  P™^ 
pose  of  conferring  JurisdictiAn.- pMrce  v-.  vval- 
Us.  Lande*  ft  Co.  (T^  Civ.  App.)  480. 

VERDICT. 

Aider  by,  see  Pleading,  {  433. 
Conformity  of  jadgment  to  verdict,  ae*  Smag- 
ment,  |  256. 

In  civil  actiona  in  general,  aee  Trial.  11  SM, 

365. 

In  cHminal  proaecutioaa  in  general,  see  Crim- 
inal Law,  f  87a 
Judgment  notwithstanding  verdict  tee  Jads- 

ment.  |  199. 

Review  in  civil  cases,  see  Appeal  and  Enor,  M 

108,  999-1006,  1070. 
Review  in  criminal  cgSM,  see  Giimlnal  Iaw*  §t 

1159,  1160. 
Setting  aside,  see  New  TriaL 

VERIFICATION. 

Of  claim  against  estate  of  decedent  ue  B!x- 
ecutors  and  Administratoia,  |  227. 

Of  petition  of  claimant  in  attaf^ment,  see  At- 
tachment, I  306. 

VESTED  REMAINDERS. 

Constmction  of  wills,  see  Wills,  1 634. 

VESTED  RIGHTS. 

Protection,  see  Constitutional  Law,  |  03. 

VICIOUS  ANIMALS. 

Injuries  to  other  animals,  see  Animals,  H  79,  83. 

VIEW. 

By  Jur7,  iee  Trial,  1  28. 

VILLAGES. 

See  Municipal  Corporations. 

VINDICTIVE  DAMAGES. 

See  Damages,  {215l 

VOTERS. 

See  Elections. 

WAGERS. 

See  Gaming. 

WAGES. 

Of  em|lq;^<es  In  general,  see  BCa^r  and  Serv- 


ant, i  78. 


WAIVER. 


See  Estoppel. 

Of  objectiona  to  partieular  oofs,  inttntmentM, 

or  prooeedingt. 
See  Parties,  |  96. 

Bond  for  writ  of  error,  see  Appeal  and  Error, 

S  392. 

Default  or  delay  In  delivering  goods  sold,  see 

Sales,  S  176. 
Defecta  In  gamisbment  return,  see  Garnishment, 

I  104. 

Delay  or  default  of  plaintiff  affecting  right  to 
specific  performance,  see  Specific  Performance, 
S  101.   

Insurance  policieB,  see  Insurance,  H  372^-302. 

Irregularities  and  errora  at  trial  in  general,  see 
Trial,  |  412. 
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Notice  and  proof  of  Ion  nnder  insarance  poHo;, 
■ee  iDBarance,  {  569. 

Petition  (or  writ  of  error,  see  Appeal  and  Er- 
ror, f  361. 

PleadingB,  see  Pleadinir.  H  406-433. 

Record  on  appeal  or  wnt  of  error,  eee  Appeal 
and  Error,  |  644. 

Of  rtffkU  or  remediei. 
Appeal  or  other  proceeding  for  reriew,  see  Ap* 

peal  and  Error,  M  154,  395. 
Breach  of  wamoty  in  sale,  see  Sales,  i  288. 
Forfeltnre  of  insarance  poiic;,  see  insurance, 

H  372-392.  »~  ^ 

Slode  of  changing  beneficiary  under  Insnrance 

policy,  see  Insurance,  g  784. 
Notice  of  intention  to  renew  lease,  see  Landlord 

and  Tenant,  {  86. 
'Objections  to  evidence,  see  Trial,  |  105. 
Reqairement  as  to  time  to  sue  on  insarance 

policy,  see  Insurance,  |  623. 
Requirement  of  notice  and  proof  of  loss  under 

insurance  policy,  see  Insurance,  (  559. 

WARDS. 

See  Guardian  and  Ward. 

WAREHOUSEMEN. 

S  8.  Right  of  warehousemen  to  refnse  to  re- 
ceive infected  grain,  and  to  compel  removal  of 
grain  becoming  infected  in  their  warehouse,  stat- 
ed.—Gariey  V.  Offntt  &  Blackbnm  (Ety.)  280. 

S  a  Ky.  St.  I  4794  (RuBsell's  St.  §  2563), 
requiring  notice  in  a  daily  newspaper  upon  a 
warehouseman's  discovery  that  grain  in  his  ele- 
Tator  is  becoming  out  of  condition,  held  to  apply 
only  to  grain  not  stored  in  a  separate  bin. — 
Carley  t.  Offutt  &  Blackbnm  (Ky.)  2S0. 

i  lOi  A  verbal  agreement  of  a  manager  who 
execnted  a  contract  for  the  storage  of  apples 
held  to  have  (he  effect  of  establishing  a  regula- 
tion governing  the  performance  of  the  contract. 
— Montgomery  &  Co,  v,  Arkansas  Cold  Storage 
&  Ice  Co.  (Ark.)  768. 

f  24.  Ky.  St.  fi  4794  (Ruasell's  St.  §  2563). 
held  to  contemplate  a  liability  only  for  the  ware- 
bouaeman's  neglect  in  dealing  with  grain  de- 
posited.—Carley  v.  Offutt  &  Blackburn  (Ky.) 

{  24.  Warehoneemen  are  not  insurers,  and 
are  only  bonnd  to  use  ordina^  care  to  protect 
property  committed  to  them.— Carley  t.  Ountt  & 
Blackham  (Ky.)  280. 

t  84.  In  an  action  to  recover  for  storage 
charges,  where  plaintiff  wrongfully  refused  to 
permit  defendants  to  store  722  barrels  of  apples 
without  further  charge,  defendants  could  coun- 
terclaim only  for  the  price  for  storing  722  bar- 
rels of  apples.— Montgomery  &  Co,  v.  Arkansas 
Gold  Storage  &  Ice  Co.  (Ark.)  768. 

WARNING. 

Precautions  against  injuries  to  servants,  see 
Master  and  Servant,  §g  153,  15S. 

WARRANT. 

Arrest  without  warrant,  see  Arrest,  {  62. 

WARRANTY. 

Covenants  of,  performance  or  breach,  see  Cove- 
nants, I  102. 
On  sale  of  goods,  see  Sales,  |  288> 

WASTE. 

By  tenant  in  dower,  see  Dower,  {  114. 
Liability  of  executor,  see  Bzecutors  and  Admin- 
istrators, f  117. 


Waste  bjr  lenae  of  ndnoL  ne  Mines  and  Aflner* 
al«.|d6. 

WATERS  AND  WATER  COURSES. 

See  Draini. 

Compensation  for  alteration  of  flow  or  dis- 
cbarge of  water,  see  Eminent  Domain,  |  96. 

Tm.  ABTIFIOIAI.  POITDB,  BESEB. 

▼oiBS,  AHD  OHAinnix.a,  dam% 

AHD  FLOWAOE. 

Application  of  instroctions  to  eaae,  see  Trial, 

i  252. 

Expert  testimony,  see  EMdence,  I  529. 
Requests  for  instmctionB,  see  Trial,  |  260. 

I  176.  Where  the  obstruction  causing  the 
overflow  of  land  is  permanent  in  nature,  the 
cause  of  action  for  damages  accrues  when 
the  structure  is  completed,  or  when  the  in- 
jury to  the  property  Is  flrst  occasioned.— City 
of  Richmond  v.  Gentry  (Ky.)  337. 

I  176.  Where  the  <^tmctIon  causing  land 
to  be  overflowed  is  permanent  in  character,  so 
that  the  damages  are  in  gross,  and  there  can 
be  but  one  recovery,  such  damages  are  recov- 
erable by  the  then  owner  of  the  land,  and  not 
by  a  successor  in  title. — City  of  BJaimond  t. 
Gentry  (Ky.)  337. 

I  178.  Permanent  structure  obstructing  a 
water  course,  defined. — City  of  Richmond  v. 
Gentry  (Ky.)  337. 

S  178.  Where  the  obstruction  causing  the 
overflow  of  land  is  of  a  permanent  character, 
all  damages  to  such  land,  past,  present,  and 
contingent,  mast  he  recovered  in  one  action. 
—City  of  Ridimoud  v.  Gentry  (Ky.)  837. 

S  178.  Measure  of  damages  from  temporary 
structures  causing  overflow  of  land,  determined, 
—City  of  Richmond  v.  Gentry  (Ky.)  337. 

f  179.  In  an  action  for  damage  to  plain- 
tiff's land,  tlu'ongh  an  overflow  resulting  from 
the  construction  of  defendant's  road,  an  in- 
struction held  miBleading.—Gurley  v.  San  An- 
tonio &  A.  P.  Ry.  Co.  (Tex.  Civ.  App.)  602. 

WAYS. 

Public  way^  see  Highways. 

WEAPONS. 

Evidence  of  other  offenses,  see  Criminal  Law, 
§  309. 

Possession  or  use  by  person  killed  or  assaulted, 
admissibility  of  evioience,  see  Homidde,  |  193. 

I  6.  Where  defendant  went  into  a  saloon, 
took  a  pistol  from  the  saloon  keeper,  walked  a 
distance  of  80  or  90  feet  to  the  back  door  of 
the  saloon,  and  fired  it  off,  and  returned  and 
handed  it  to  the  saloon  keeper,  he  was  guilty  of 
carrying  a  pistol.— Schuh  v.  State  (Tex.  Cr. 
App.)  908. 

{  7.  A  person  carrying  a  pistol  home,  who 
had  stopped  in  a  store  on  the  way  to  make  a 

{turchase,  held  not  guilty  of  unlawfnlly  carry- 
Dg  a  pistol.— Waterhouse  t.  State  (Tex.  Cr. 
App.)  633. 

5  7.  It  is  lawful  for  a  person  to  cafry  a  pis- 
tol which  will  not  shoot  to  a  repairer  to  be 
fixed,— Britten  v.  State  (Tex.  Cr.  App.)  684. 

$  13.  In  a  prosecution  for  carrying  concealed 
weapons,  defended  on  the  ground  that  accused 
had  been  threatened  with  great  bodily^  harm, 
held,  that  merely  to  prove  words  amounting  to  a 
threat  against  him  was  not  enough,  but  that  he 
should  show  that  the  threat  was  made  under  cir- 
cumstances justifying  his  carrying  the  weapon 
In  good  faith  and  on  account  ttiereof. — State  t. 
Reed  (Mo.  Aj^.)  65. 
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I  IS.  A  person  slioodng  at  a  dog  for  the  par- 
jMse  of  kllhng  It  held  not  guilty  under  Rer.  Bt 
1899,  {  2lftl  (Ann.  St.  1906,  p.  1388),  re- 
lating to  shooting  at  marks  or  at  random  on 
the  public  highway.— State  r.  Svearingen  (Mo. 
App.)  40. 

I  17.  The  defense  that  accused  carried  a  con- 
■cealed  weapon  because  he  had  been  threatened 
with  great  bodily  iutrm,  or  had  good  reason  to 
carry  it  in  the  necessary  defense  of  bis  person 
or  property,  is  affirmative,  and  the  burden  is  on 
liim  to  prove  it. — State  t.  Reed  (Mo.  App.)  &5; 

8  17,  An  instruction,  in  a  prosecution  for  car- 
tying  concealed  weaponB,  AcIJ  erron^us.— State 
T.  Reed  (Ma  App.)  65. 

fl7.  An  instroctioD,  in  a  prosecution  for  w- 
.  ng  concealed  weaptms,  held  proper.— State  v. 
Reed  (Mo.  App.)  65. 

S  17.  In  a  prosecution  for  carrying  a  pistol, 
the  burden  is  not  upon  accused  to  prove  his  de- 
fense beyond  a  reasonable  doubt.— Humphries  v. 
State  (Tel.  Cr.  App.)  fi35. 

S  17.  In  a  proaecution  for  unlawfully  carry- 
ing a  pistol,  in  which  the  evidence  made  it  an 
issue  whether  the  thing  accused  carried  was  a 
wooden  pistol  without  a  revolving  cylinder,  a 
charge  presenting  that  defense  held  improper, 
jind  one  requested  should  have  been  given.— 
Blackburn  v.  State  (Tex.  Cr.  App.)  GOG. 

g  17.  In  a  prosecution  for  carrying  arms  in 
violation  of  law,  evidence  held  to  raise  the  issue 
whether  the  thing  accused  was  carryins;  was  a 
weapon  prohibited  by  statute.— Blackburn  v. 
State  (Tex.  Cr.  App.)  668. 

S  17.  In  a.  prosecution  for  unlawfully  carry- 
ing a  pistol,  certain  evidence  held  admissible. — 
.Schuh  T.  SUte  (Tex.  Cr.  App.)  90S. 

WELLS. 

Dedication  to  pnbllc  nae,  see  Dedication,  ||  1, 

WIDOWS. 

I>ower,  see  Dower. 

Rights  as  to  community  proper^,  see  Husband 

and  Wife,  9  273. 
Jlights  as  to  homestead,  see  Homestead,  i  140. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

See  Descent  and  Distribution;  Executors  and 

Administrators. 

Admissibility  In  evidence,  see  Evidence,  S  372. 

(Authority  to  sell  property  of  testator,  nee  Ex- 
ecutors and  Administrators,  |§  138,  luS. 

■Court  of  probate,  see  Courts,  §  202. 

Operation  and  effect  of  will  on  course  of  de- 
scent,  see  Descent  and  Distribution,  |  47. 

Talldity,  'construction,  and  execution  of  trusts 
in  general,  see  Trusts. 

I.  NATURE  AMB  EXTENT  OF  TEflTA- 
MENTABT  POWER. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

S  1.  One  of  sound  mind  and  dispa«in^  mem- 
ory may  transmit  his  property  by  will  in  Buch 
manner  as  pleases  him. — Childers'  Ex'z  v.  Cart- 
wright  (Ky^  802. 

II.  TESTAMENTARY  CAPACITY. 

{  52.  One  contesting  the  probate  of  a  will, 
■on  the  ground  of  incompetency  of  testator  to 
make  a  will,  has  the  burden  of  proving  the  In- 
-competency.—Smith  T.  Boswell  (Ark.)  204. 


IV.  AEQmSITES  AND  VAXJSITT. 
(A)  Hatue  anA  Bwemttals  oC  Tc«tui«nt«» 

Delivery  of  bill  of  sale  to  take  effect  on  deaQi 

of  grantor,  see  Sales,  §  140. 
Delivery  of  deed  to.  take  effect  on  desth  of 

grantor,  see  Deeds,  |  61. 

I  8S.   A  paper  in  form  a  deed,  bat  testamen* 

tary  in  character,  and  not  to  take  effect  aatil 
the  maker's  death  must  be  probated  as  a  will 
to  be  valid.— Isoa  v.  Halcomb  (Ky.)  813. 

f  88.  A  deed  held  testamentary  In  character, 
and  ot  no  validity,  unless  probated  as  a  will. 
— Ison  T.  Halcomb  (Ky.)  813. 

<F)  Mistake,  Vadae  laflaeace,  Pimad. 

Opinion  evidence,  see  Evidence,  |  GOfl. 

8  155.  Proof  of  relations  of  friendship  and 
affection  between  testator  and  devisee,  held  not 
to  establish  undue  influence. — Smith  v.  Boswell 
(Ark.)  264. 

I  163.  One  contesting  a  will  on  the  ground 
of  undue  influence  has  the  burden  of  proving 
undue  influence.— Smith  v.  Boswell  (Ark.)  2&i. 

S  1G3.  The  burden  of  showing  that  a  will  is 
invalid,  because  procured  by  undue  isfluenoe. 
is  on  contestants.— Childers'  Elx'z  v.  Gartwri^t 
(Ky.)  802. 

{  166.  To  set  aside  a  will  because  procured 
by  undue  influence,  it  is  not  sufficient  to  show 

that  there  was  an  opportunity  to  exercitte  un- 
due influence,  or  that  there  was  a  possibility 
that  ic  was  exercised,  but  there  must  be  eri- 
denoe  showiBg  its  exerdae. — Chllder^  Ex'x  v. 
Cartwiigbt  (Ky.)  802. 

I  166.     Evidence  held  insufficient  to  show 

that  the  execution  of  a  will   was  procarrd 

through  undue  influence.— CbUders*  Ex'x  r. 
Cartwright  (Ky.)  802. 

(O)  ReTocatiOH  aad  RevlTal. 

I  191.  At  common  law  a  will  was  revoked 
by  testator's  subsequent  marriage  and  birth  of 
a  child.— Pearce  v.  Carrington  (^^ex.  Civ.  App.) 

469. 

S  101.  Under  the  common  law  the  will  of 
a  wife  not  providing  for  or  excluding  an  nu- 
bom  child,  MM  revoked  by  the  birth  of  tbe 
child.— Pearce  T.  Carrington  (Tex.  Civ.  App.) 
409. 

V.  PROBATE.  ESTABUSKBCEHT, 
AND  ANNITUCENT. 

Security  for  costs  in  action  to  have  probated 
will  declared  void,  see  Costs.  {  110. 

(H)  KTldeaec. 

S  302.  Unimpeachable  evidence  within  Kir> 
bf»  Dig.  f  8012.  Bubd.  5,  defined.-Smith  v.  Hot- 
well  (Arit.)  2tM. 

S  302.  Under  the  express  provisions  of  Kir- 
by's  Dig.  f  8012,  subd.  5,  an  unattested  will 
in  the  handwriting  of  a  testator  must  be  es- 
tablished by  the  unimpeachable  evidence  of  at 
least  three  disinterested  witnesses.— Davis 
Davis  (Ark.)  625. 

(K)  Revleiv. 

g  384.  In  a  will  contest  the  error.  If  any,  M 
to  the  burden  of  proof  on  the  issue  of  the  exe- 
cution of  tbe  will.  kel4  not  prejudicial  to  coa- 
testant.- Smith  v.  Boswell  (Ark.)  264. 

(M)  Operation  and  BSect. 

I  421.  The  verity  of  a  duly  probated  will 
may  not  be  attacked  In  a  odllateral  proceed* 
ing.— Dean  v.  Furrh  (Tex.  Civ.  App.)  431. 
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▼I.  OOmTBirOTIOH. 

(A)  Oemcral  Rnle*. 

i  480.  Testator's  IntentioD  is  the  cardinal 
rnle  in  tlie  construction  of  wills,  and  if  it  can 
be  clearly  conceived,  and  is  not  Ill^al,  it  must 
prevail.— CitiMua'  Trust  Co.  v.  Fidelity  Trust 
Co.  (Ky.)  824. 

8  440.  In  the  construction  of  a  will,  the 
testator's  intention  is  to  be  gathered  from  the 
language  of  the  will.— GomelisoD  t.  Million 
(Ky.)  366. 

f  491.  The  construction  of  a  xrill  is  for  the 
court.— Comelison  v.  Million  (Ky.)  366. 

<0)  SnrrlTorsIilp,  Reprcseiit«tl«B,  a«d 
SabstltatlOB. 

I  555.  Bequests  in  certain  paragraphs  of 
testator's  will  held  conditional  on  tpstator'a 
brother  dying  before  testator,  or,  snrvivin^  him, 
failing  to  dispose  of  the  property  by  will,  so 
that,  neither  condition  having;  occurred,  such 
paracraphs  were  nugatory. — Citizens*  Trust  Co. 
T.  Fidelity  Trust  Go.  (Ky.)  824. 

(B>  HAtnre  mt  Bsflatea  «ad  latereata  Cre- 
ated. 

f  600.  Under  a  will-  beqneathiug  all  testa- 
.  tor's  property  to  bis  wife  and  children,  and 
granting  to  the  wife  full  power  to  dispose  of 
it  as  she  thought  best,  Bhe  could  convey  a  fee- 
simple  title  to  the  property.— Cooley  v.  Cooley's 
Adm'r  (Ky.)  368. 

9  602.  An  estate  in  lands  willed  to  the  testa- 
tor's grandchildren  held  liable  to  be  defeated  on 
their  deatb  without  issue,  so  that  the  title  vest- 
ed at  their  death  in  the  testator's  heirs.— Ives  v. 
Crawford  County  Fanners'  Bank  (Mo.. App.) 
23. 

8  608.  A  derlse  ftfid  within  the  rale  in 
Shelley's  Case  and  the  beneficiaries  take  the 
fee.— Pearce  v.  Carrington  (Tex.  Civ.  App.) 
469. 

f  612.  Will  construed,  and  Jield  to  vest  in 
testator's  grandchildren  au  absolute  estate  in 
the  property  bequeathed  to  them,  so  that  on 
the  death  of  one  before  reaching  majority  his 
share  passed  to  his  surviving  fatlier  and  mother 
in  equal  shares,  ander  Ky.  St.  19  13i>3,  U03 
(Russell's  St.  H  3S10,  3S21).-<:omeli8on  t. 
Million  (Ky.)  366. 

(P)  Tested  OF  Contingent  Blotates  aad  la- 
tereata. 

f  628.  When  the  time  of  division  of  an  estate 
devised  is  of  the  substance  of  the  gift,  it  is  con- 
tingent, but,  when  the  time  ts  mention>^tl  only  as 
a  qualifying  clause  of  payment  or  division,  it  is 
vested.— Walker  v.  Thornton  (Tex.  Civ.  App.) 
160. 

\  634.  A  will  construed  to  vest  title  in  grand- 
diildren  of  testator  when  the  oldest  grandt-hild 
became  of  age.— Walker  v.  Thornton  (Tex.  Civ. 
App.)  166. 

(H)  Bstatea  la  Trnet  aad  Powere. 

Creation,  existence,  and  validity  of  trusts  In 
general,  see  Trnsls,  9S  44-61. 

Manat^ement  and  disijosnl  of  trust  property  in 
general,  see  Trusts.  %  187. 

Restrictions  on  creation  of  perpetuities,  see  Per- 
petuities. 

I  682,  Will  held  to  empower  executor  to  en- 
croach on  principal  of  estate,  and  «to  authorize 
an  expenditure  for  Infant  legatee's  comfort  be- 
fore remaindprmen  were  entitled  to  anything.— 
Docklns  v.  VasB  (Ky.)  2«J0. 

(I)  Aettoas  to  Constrne  WIIU. 

%  707.  Whore  an  nrtion  to  constriie  a  will  is 
an  attack  upon  a  former  opinion  of  the  !i|)pcl- 


late  court  construing  the  same  will,  ft  Is  not  et- 
ror  to  refuse  to  make  the  plaintlfTs  attorneys 
fee  a  charge  npon  the  fnod  deriaed  by  the  will. 
—Walker  y.  Thornton  (Tex.  Civ.  App.)  166. 

Vn.  RIGHTS  AMD  UABIZ.rnE8  OX* 
DETIBEE8  AHD  IXOATBE8. 

(C)  Advancementa,  Ademptloa,  Sattafae- 
tlOKi  and  I^psc, 

Advancements  to  heirs  and  distributees,  see  De- 
scent and  Distribution,  |  109. 

S  761.  The  statement  of  advancements,  as 
shown  by  a  book  of  advancements,  made  by  tes- 
tator and  referred  to  in  his  will,  held  conciu^ve 
as  to  the  amount  of  the  advancements. — In  re 
liar's  Estate  (Mo.  App.)  S82. 

(D>  BleotlOB. 

8  785.  A  wife's  property,  not  subject  to 
the  husband's  creditors,  passes  under  her  will, 
unless  the  husband  elects  to  take  under  the 
statute,  and  his  creditors  may  uot  compel  such 
election.— Bains  v.  Globe  Bank  &  Trust  Co. 
(Ky.)  343. 

WITHDRAWAL 

Of  instructions,  see  Trial,  8  29& 

WITNESSES. 

See  Dep<»itions;  Evidence. 

Comments  of  trial  judge  on  evidence  or  witness- 
es, see  Criminal  Law,  8  6-'>6. 

Experts,  see  Evidence,  ||  525-529,  537,  550. 

Opmions,  see  Criminal  Law,  8  448:  Evidence, 
§1  471-550. 

Separation  and  exclusion  of  witnesses  at  trial, 

Ree  Criminal  lAW,  I  6ffi;  Trial.  8  41. 
Testimony  of  aocompliees,  see  Criminal  Law,  H 

507,  511. 

I.  ATTENDANCE.  PRODUCTION  OF 
DOCUMENTS,  AND  COM- 
PENSATION. 

Abnence  of  witness,  ground  for  continuance,  see 
Continuance,  8  26:   Criminal  Law,  81  594- 

5U8. 

§  29.  Under  Kirby's  Dig.  §8  3157,  3158, 
3159,  that  a  witness  in  an  adjoining  county 
resided  more  than  30  miles  from  the  place  of 
trial  and  attended  upou  subpceua  without  an 
order  of  court  would  not  pi-event  him  from  re- 
ceiving mileage. — McKewen  T.  St.  lAuia,  L 
M.  &  S.  Ky.  Co.  (Ark.)  506. 

II.  COMPETENCY. 

Of  expert  witnesses,  see  Evidence,  8  537. 

(A)  Capacity  and  dnallflcatlons  la  Gen- 
eral. 

5  40.  A  10-year  old  boy  offered  as  a  witness 
held  not  shown  to  be  competent — Crosby  t. 
State  (Ark.)  781. 

8  40.  When  a  child  Is  qnalified  to  testify 
as  a  witness  stated.— Crosby  v.  State  (Ark.)  781. 

8  40.  ^e  question  of  the  competency  of  a 
witnef^  imder  14  years  of  age  is  for  the  trial 
judffe's  discretion,  the  exercise  of  -n-hicb  Is  not 
reviewable  in  aliRence  of  clear  abuse  or  mnnl- 
fofit  error.— Crosby  v.  State  (Ark.)  781. 

8  41.  In  a  criminal  trial,  a  witness  held  com- 
petent, though  a  judgment  establishing  his  luna- 
cy was  not  shown  to  have  been  vacatM, — Single- 
ton V.  State  (Tex.  Cr.  App.)  92. 

S  53.  The  proviso  in  Rev.  St.  1899,  8  4(r>6 
(.\nn.  St.  ISlOO,  p.  2.'>;jfJ).  held  merely  to  limit 
the  provisions  of  the  statute  of  which  it  forms 
a  pnrt.— lii-own  v.  Patterson  (Mo.)  1. 
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(0)  TeatlaioMT  of  ■>»rtlMi  •■•  PeraMa  In- 
teFeated.  tor  or  acalnat  Rapreaeata- 
tlTea,  SarrlTon,  or  Bacceaaora  la  Ti- 
tle or  Intereat  oC  Peraooa  Deeeaaed 
•r  Ineompetcat. 

I  144.  Under  Rev.  St  1890,  <  4652  (Ann.  St. 
190&  p.  2520},  a  party  in  ejectment  held  not  en- 
tUled  to  testify  as  to  a  dmaration  made  by  a 
deceased  grantor  through  whom  be  claims  title. — 
Brown  v.  Pattereon  (Mo.)  1. 

fi  145.  Parties  in  an  action  to  recover  land 
alleged  to  be  held  by  a  resulting  trust  held  not 
incompetent  as  witnesses  under  Rev.  St.  1899,  S 
4Gri2  (Ann.  St.  1806,  p.  2S20).-McKee  t.  Down- 
ing (Mb.)  7. 

I  159.  In  an  action  after  frantor'a  death  to 

fet  aside  transfers  of  stock,  the  heirs  cannot  tes- 
tify aa  to  conversations  with  the  grantor  to  show 
laclc  of  capacity  or  undue  iDflnencp. — Bannon  t. 
P.  Bannon  Bewer  Pipe  Co.  (Ky.)  843. 

1  160.  At  common  law  and  under  Rev.  St. 
1899,  i  4650  (Ann.  St.  1906,  p.  2.Vt6).  a  widow 
in  a  suit  between  strangers  held  entitled  to  tes- 
tify to  conversations  between  -the  deceased  hus- 
band and  a  third  person  under  whom  a  party  to 
the  suit  clatma,  bad  in  ber  presence.— Brown  v. 
Patterson  (Mo.)  1. 

m.  EXAMXITATION. 

Of  expert  witnesses,  see  Evidence.  {  550. 
Of  nonexpert  witnesses  as  to  opinions,  see  Evi- 
dence, I  501. 
On  taking  depositions,  see  Depositions,  %  64. 
Review  of  rulinga,  see  Criminal  Iiaw,  g  1170'/^  ■ 

(A)  Taking  Teatlaaoar  ta  Oeaeral. 

I  240;  Where  leading  queations  are  objected 
to,  the  court  should  require  counsel  to  so  frame 
his  questions  na  not  to  suggest  the  answers  de- 
sired.—City  of  Georgetown  v.  Groff  (Ky.)  888. 

8  244.  Where  a  witness  is  shown  to  be  un- 
friendly to  the  prosecution,  it  is  proper  to  allow 
the  prosecuting  attorney  to  ask  htm  leading  ques- 
tions.—State  T.  Draughn  (Mo.  App.)  20. 

$  244.  The  examination  of  a  relnctant  wit- 
ness for  the  state  held  proper.- Bulb  v.  State 
(Tux.  Cr.  App.)  65a 

S  24B.  A  trial  judge  has  the  right  to  examine 
a  witness  the  same  as  attorneys. — State  v. 
Draughn  (llo.  App.)  20. 

8  246.  Where  a  witness  displays  a  reluctance 
to  answer,  the  court  may  ask  such  questions  as 
are  calculated  to  assint  the  jury  to  as<-ertain  the 
truth.— State  v.  Faught  (Mo.  App.)  U2. 

§  255.  The  right  of  the  prosecution  to  refresh 
the  memory  of  a  witness  by  a  prior  statement 
by  him,  determined.- State  v.  Draughn  (Mo. 
App.)  20. 

(B)  Croaa^ESMmlnatloa  aad  R«-Bxamlna- 
tloa. 

I  268.  In  a  prosecudon  for  homicide,  where 
defendant's  wife  testified  that  she  told  her  hus- 
band the  night  before  the  homicide  that  decedent 
had  insulted  her,  it  was  proper  on  cross-ex- 
aminatioQ  to  ask  her  what  her  husband  said 
when  she  told  him,  and  if  he  asked  any  ques- 
tions.—Barbee  T.  State  (Tex.  Cr.  App.)  961. 

S  275.  Farther  question  on  the  same  matter 
held  proper  on  cross-examinationr— Chenoweth 
T.  Sutherland  (Mo.  App.)  1055. 

I  277.  In  a  prosecution  for  homicide,  ac- 
cused held  to  have  been  properly  asked  on  cross- 
examination  whether  be  would  not  have  shot 
dp(>eased  for  what  he  had  said  conceniing  and 
done  to  arcnsed's  wife  even  if  derensed  had  not 
made  a  demonstration  that  threatened  death 
to  accusod  at  the  time  of  the  killing.— Reagan 
V.  State  (Tex.  Cr.  App.)  685. 


TV.  CBEDrnXilTT,  DCPEAGHMEirT, 
COHTRADICTION.  AND  COB- 


Continuance  to  secure  impeaching  evidence,  Me 
Criminal  Lew,  |  59G. 

Kewly  discovered  impeaching  evidence  as  ground 
for  new  trial,  see  Criminal  Law,  {  942. 

Review  of  qnestions  of  fact  dependent  on  cred- 
ibility of  witnesses,  see  AiK>«d  and  E(Zror,  S 
994. 

(A)  Ka  Geaoral. 

f  321.  That  the  testimony  of  a  witness  called 
by  the  state  contradicted  the  testimony  of  anoth- 
er state's  witness  is  not  sufficient  to  entitle  tta« 
state  to  impeach  its  own  witness.— Goas  t.  State 
(Tex.  Cr.  App.)  107. 

S  330.  Cross-examination  of  a  diuntevested 
witness  to  show  that,  though  present,  be  did 
not  testify  on  former  triau  Mid  improper. — 
Chenowetb  t.  Sutherland  (Mo.  App.)  1055. 

(B)  Charaeter  aad  Coadaot  aX  WItaeaa. 

S  344.   Impeaching  evidence  to  show  why  a 

witness  who  was  a  former  agent  of  defendant 
had  been  discharged  held  inadmissible.— Cincin- 
nati, N.  O.  &  T.  P.  R.  Co.  V.  Aahurst  (Ky.)  303. 

I  345.  The  pending  of  a  crimioal  prosecu- 
tion against  a  witnefts  may  be  shown  as  affect- 
ing hia  credibility.— Majors  t.  Bute  Cr. 
App.)  663. 

S  351.  Defendant  held  not  entitled  to  show 
that  a  deponent,  whose  deposition  was  offered 
by  plaintiflF,  had  attempted  to  induce  a  wit- 
ness which  they  offered  to  testify  a  certain  way, 
where  no  foundation  was  laid  therefor. — Kansas 
City  Southern  Ry.  Co.  v.  Frost  (Ark.)  748. 

I  355.  Under  Kirby's  Dig.  §  3138,  certain 
evidence  of  a  witness  held  inadmissible  for  the 
purpose  of  impeaching  plalntllf.- Poe  v.  Foe 

(Ark.)  1029. 

(D)  laeoaaUtent  Btatememta  br  WItaeaa. 

S  379.  In  an  action  by  a  bank  on  notes  exe- 
cuted by  defendant's  son,  in  defendant's  name, 
where  the  principal  Issue  was  whether  defend- 
ant and  his  son  were  partners,  certain  testimony 
of  the  bank's  president  held  admissible  as  affect- 
ing the  son's  credibility. — Mathis  v.  Bank  of 
Taylorsville  (Ky.)  876. 

f  383.  In  a  homicide  case,  held,  that  there 
was  no  error  in  refusing  to  permit  defendant  to 
impeach  a  witness  denying  a  particular  state- 
ment, as  it  was  immaterial. — ^Sellers  v.  State 
(Ark.)  770. 

§  S83.  In  an  action  for  injuries  to  a  pas- 
senfter,  defendants'  counsel  Acid  not  entitled  to 
contradict  or  discredit  their  own  witness.- EI 
Paso  &  N.  E.  Ry.  Co.  v.  Landon  (Tex.  Civ. 
App.)  744. 

§  3S8.  Where  there  have  been  two  trials  in 
a  prosecution,  it  is  proper  to  ask  a  witness  testi- 
fying on  the  second  w  hat  fae  testified  to  on  the 
first  to  lay  a  predicate  to  contradict  him.— Bar- 
bee  V.  State  (Tex.  Cr.  App.)  901. 

(B)  Contradletloa  and  f^rroboratlom  oC 
WMaeaa. 

Corroboration  of  testimony  of  accomplice^  see 

Criminal  Law,  g  511. 
Corroboration  <n  testimony  of  female  In  pZQ«e- 

cution  for  rape,  see  Rape,  |  51. 

^  405.  In  a  prosecution  for  seduction,  cer- 
tam  evidence  held  admissible  to  impeach  proa- 
ecuting  vitnes8.~Adams  v.  State  (Ark.)  706. 

WOMEN. 

Married  women,  see  Hnsband  and  Wife. 

WOODS  AND  FORESTS. 

See  Logs  and  Logging. 
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WORDS  AND  PHAASIES. 

"Absolute  sale."— Whitaett   t.   Carney  (Tex. 

Civ.  App.}  443. 
"AccoD^dfce. '— Pace  v.  State  <Tex.  Cr,  App.) 

"Action."— Cape  v.  Cape  (Ky.)  889. 
"Adultery."— Baker  v.  Baker  (Ky.)  866. 
"AdvaDcemeDtB."— Id  le  Lear's  Estate  (Mo. 
AdpO  S02. 

"AlibC*'— O'Hara  t.  State  (Tex.  Or.  App.)  95. 
"Check."— Forworthy  v.  AdamR  (Ky.)  aHl. 
"Clerk."- Cardenas  v.  State  (Tex.  O.  App.) 
953. 

"Commanity  property."— Brady    v.  Maddoz 

(Tex.  Civ.  App.)  739. 
••Conditional  Bale.'*- Whitsett  t.  Carney  (Tex. 

Civ.  App.)  443. 
"Constitution."— Merwio  v.  Pussell  (Ark.)  1021. 
"Contributory   negligence."— SL   Louih  South- 

westem  Ky.  Co.  v.  Burdg  (Ark.)  239. 
••County  treasurer."— Charlton    t.  CouRlna 

<Tex.)  422. 

"Coanty  treasory." — Charlton  t.  Cousins  (Tex.) 
422. 

"Destination."— Chesapeake  &  O.  Ry.  Co.  t. 

I^vin  (Ky.)  274. 
"Kscape."— Frazier  v.  Commonwealth  (Ky.)  707. 
"Efitate  on  condition."- Diamond  v.  Rotan  (Tex. 

Civ.  App.)  196. 
"Estate   on   limitation."— Diamond   v.  Rotan 

(Tex.  Civ.  App.)  196. 
"Family."- Walker  v.  Peters  (Mo.  App.)  35. 
"Final  JndcmenV-^Tiffin  v.  Terry  (Tex.  Civ. 

App.)  115. 

"Gift  inter  vivos."— Foxworthy  v.  Adams  (Ky.) 
.381. 

•'Habitual    drunkard."— Jackson    County  v. 

Rchmid  (Mo.  AppJ  1074. 
"Heirs."- Walker  v.  Peters  (Mo.  App.)  35. 
"Implied  malice."— Burns   v.  Couimouwenlth 

(Ky.)  409. 

"Improvements  thereon  as  hereinbefore  pro- 

Tlded."— Murphy  V.  Williams  (Tex.)  900. 
"Inconvenience.  —Texas  Traction  Co.  v.  Han- 

SOD  CTex.  Civ.  App.)  494. 
"Independent  contractor."— Steger  T.  Barrett 

(Tex.  Civ.  App.)  174. 
"Insolvency."— First  Nat.  Bank  v.  RobiuKon 

(Tex.  Civ.  App.)  177. 
"lifteal  representativeB."— Walker  v,  Peters  (Mo. 

App.)  35. 

"Ldbel."— Gonsalcz  v.  State  (Tex.  Or.  App.)  937. 

"Liquidated  damages."- Kellam  v.  Hampton 
(Tex.  Civ.  App.)  970. 

"Locomotive  eogine." — Mudd  v.  Miesouri,  K.  & 
T.  Ry.  Co.  (Mo.  App.)  09. 

"Lying  or  being  within  tbe  limits  ot  any  city 
or  incorporated  town."— City  of  Tyler  t.  Co- 
ker  (Tex.  Civ.  App.)  729. 

"Malice  aforethoiifiht."— Burns  v.  Common- 
wealth (Ky.)  409. 

"Mentioned."- Pearce  v.  Carrington  (Tex.  Civ. 
App.)  409. 

"NegliKonce."- Wilkerson  v.  St.  Louis  &  S. 

F.  R.  Co.  (Mo.  App.)  543. 
"Not  a  respectable  woman."— Woods  t.  State 

(Tex.  Cr.  App.)  918. 
"Notice."— Jackson   County   t.    Sdimld  (Mo. 

App.)  1074. 

"Pedigree."— Kowan  v.  State  (Tex.  Cr.  App.) 
66S. 

"Penalty."— Kel lam  v.  Hampton  (Tex.  Civ. 
App.)  970. 

"Permanent  stmctare," — City  of  Richmond  v. 

Gentry  (Ky.)  337. 
"Personal  property."- McLain  T.  Pate  (Tex. 

Civ.  App.)  718. 
"Practicing  medicine." — Newman  v.  State  PTex. 

Cr.  App.)  956. 
"Property."— Williams  v.  State  (Tex.  Cr.  App.) 

954. 

"Proviso."— Brown  v.  Patterson  (Mo.)  1. 
"Public  place."— Austin  v.  State  (Tex.  Cr,  App.) 
630. 


"Railroad."— Receivers  of  B3iby  Li 

V.  Ll<^d  (Tex.)  903. 
"Rent."— Meeks  v.  Clear  Ja(±  Mininj 

App.)  1084. 
"Seised.**- Walker  v.  Peters  (Mo.  Api 
"Subcontractor."— Leifer  M^.  Co. 

(Ark.)  1039. 
"Tend."— Hogue  v.  State  (Ark.)  783. 
"Then."-Feller  v.  Lee  (Mo.)  1129. 
"Unimpeachable  evidence."— Smith  t 

(Ark.)  264. 
"Vagrants."— Ex  parte  Stxittmattcr 

App.)  906. 
"With  as  little  delay  as  possible." — \ 

eron  &  Co.  v.  Matthews  (Tex.  Civ. 
*writ  of  mandamus."— Commonwealtl 

(Ky.)  896. 
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